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INTRODUCTION.

Wazy this work first appeared in print, in 1835, the Magistracy of Upper
Canada, for whose use it was originally designed, were unprovided with any
work of reference, to guide them in the discharge of their duties, except the
Provincial Statutes, and a few scattered volumes of Burns' Justice, and other
Law works, excellent in their kind, but designed for the Parent Country, and
therefore containing a vast deal of matter wholly inapplicable to this Province.
To supply this vacuum in the Magisterial Office, the “ProviNcrar Justice”
was framed, and the rapid sale of the work, aud the high estimation in
which it has been held, have afforded to the compiler a most gratifying proof
of its general utility.  Several years have now elapsed since its publication,
and the important changes which have subsequently occurred in our political
institutions and laws, have rendered a revision of «the work desirable: with
the view, therefore, of making it conformable to the law as it now stands, the
compiler has yielded to the wishes of a numerous body of friends and patrons
of the undertaking, and determined upon publishing a second edition. . It
has been prepared with the utmost care, and will be found to embrace all the
important alterations in the law appertaining to the office and duty of a
Justice of the Peace, up to the present period, and for usefulness and
accuracy, will, he trusts, fall short in no respect of its predecessor.

The Criminal Law of both Provinces having been recently consolidated and
rendered uniform, by certain Acts passed in the first Session of the United
Legislature, the “Provincrat Justice” will, the compiler flatters himself, be
found equally worthy of the support and patronage of the Magistracy of the
Lower Province, to whom he can recommend it as a useful guide upon that
particular branch of the law, which is now common to both sections of the
Province. The local Statutes of Upper Canada have been retained, and will
be found distinguishable in the body of the work by a * placed at the head of
each Statute, signifying that such Statute relates to Upper Canada only.—
The local Statutes of Lower Canada have not been introduced, the compiler
not being sufficiently familiar with the subject to warrant the undertaking.

The permanency of a Law is the best proof of its goodness, and it may be
reasonably expected that our present system of Criminal Law, based as it is
upon the soundest principles of wisdom and justice, and assimilated to the
% British code,” than which it is difficult to conceive any thing superior, wil
not require any material alteration for a length of time; a circumstance which
if realised, cannot fail to enhance the value of this compilation, as a standars
work of reference.

ToroxTo, 1st March, 1843,
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Eastery DrstricT.—At Cornwall, on the fourth Tuesday in January and
April, and on the second Tuesday in July and October.

Orrawa Districr.—At L Original, on the third Tuesday in January,
April, June, and September.

Barnurst DistricT.—At Perth, on the third Tuesday in March, Sep~
tember and December, and on the second Tuesday in June.

Jouxstows District.—At Brochville, on the third Tuesday in February
and May, and on the second Tuesday in August and November.

Mipraxp District.—At Kingston, on the fourth Tuesday in January,
the second Tuesday in July, the fourth Tuesday in April, and second Tues-
day in October.

Prixce Epwarp Districr.—At Picton, on the first Tuesday in January,
April, July, and October.

Newcastie Districr.—At Ambherst, in the Township of Hamilton, on
the second Tuesday in January, April, July, and October.

Hoxe District.—At the City of Toronto, on the first Tuesday in January,
April, July, and October.

Goze DistricT.—At Hamilton, on the second Tuesday in January, April,
July, and October.

Niscars Districr—At Niagara, on the second Tuesday in January,
April, July, and Qctober.

Loxpox District.—At London, on the second Tuesday in January, April,
July, and October.

WesTERNY DistricT—At Sandwick, on the second Tuesday in January,
April, July, and October.

Brock Districr.—At Woodstock, on the fourth Tuesday in January and
April, and the second Tuesday in July and Oectober.

Vicroria District.— At Belleville, on the second Tuesday in Japuary
and April, and the fourth Tuesday in July and October.

Tarnor District.—At Simcoe, on the second Tuesday in January, April,
July, and October.

Darnousie DistricT.~—At Byfoun, on the second Tuesday in January
and April, and the third Tuesday in July and October.

Hurox District.—At Goderich, on the first Tuesday in January, April,
July, and October.

WeLLNgTox DisTRIcT.—At Guelph, on the second Tuesday in January
and April, and the fourth Tuesday in July and October.

Stmcor District.—At Barrie, on the fourth Tuesday in January and
April, and the second Tuesday in-July and October.

Corporse DistricT.—At Peterborough, on the second Tuesday in
January and April, and the fourth Tuesday in July and October.



THE

Magistrate’s Mannal.

ABDUCTION.

Bvthe4 &5 V. ¢. 27. § 19. where any woman shall have
any interest, whether legal or equitable, present or future, ab-~
solute, conditional or contingent, in any real or personal estate,
or shall be an heiress presumptive or next of kin to any one
having such interest, if any person shall from motives of lucre
take away or detain such woman against her will, with intent to
marry or defile her, or to cause her to be married or defiled by
any other person, every such offender and every person counsel-
ling, aiding, or abetting such offender, shall be guilty of felony,
and being convicted thereof shall be liable to be imprisoned at
hard labour in the Provincial Penitentiary for any term not less
than seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years.
§ 20. If any person shall unlawfully take or cause to be taken
any unmarried girl being under the age of sixteen years, out of
the possession and against the will of her father or mother, or
of any other person having the lawful care or charge of her,
:every such offender shall be guilty of a misdemeanor, and being
.convicted thereof shall be liable to suffer such punishment by
Afine or imprisonment, or by both, as the Court shall award.

ABORTION.

By the 4 & 5V. c. 27. § 13. administering poison or other
mnoxieus thing to any woman with intent to procure abortion, or
unlawfully using any instrument or other means whatsoeve:
with the like intent, is made felony, and the offender liable at
the diseretion of the Court to be imprisoned at hard labour in
:the Penitentiary for life, or any term not less than seven years,
«©r in any-other place of confinement not exceeding two years.



2 Hecessory,
ACCESSORY. :

AN AccEssory is one guilty of Felony, not as a principal, but
by participation, command, advice or concealment. In high
treason there can be no accessories, as all concerned are consi-
dered principals: so in petit larceny, misdemeanor, or inferior
crimes of the like nature, under the degree of felony, there can
be no accessories. T'he mere concealment of a felony intended
to be committed, does not render the concealer an accessory.—
It is only misprision of felony. 2 Haw. c. 29. § 23.

Tliere are accessories before and after the fact.

An Accessory before the fact is, as Hale defines it, one who
being absent at the time the crime is committed doth procure,
counsel, or advise the commission of it; and his abscnce is
necessary to constitute him an accessory.

Accessories after the fuct, are those who knowing the felony to
have been committed by another, receive, relieve, comfort or
assist, the felon. 1 Hule. 618.

But if others accompany the prineipal to commit 2 felony, and
keep within hearing, or upon wateh, all are in such case deemed
principals. 2 Hawe. c. 29.§ 7. 8.

A wife cannot be accessery to her husband, either before or
after the fact, unless she be any way guilty of procuring him te
commit the felony. 2 Hawe. 320

Anciently, the accessory could not be tried unless the prineipal
were attainted; 3 Zid. 1. ¢. 14; but the law in this respect has
been altered by several statutes,® and now, by the 4 & 5. V. ¢. 24,
§ 37. accessories before the fact to felony at common law, or by
statute, shall be deemed guilty of felony, and may be indicted
and convicted as accessory before the fact to the principal felony,
either together with, or after the conviction of the principal
feion, or may be indicted for and convicted of a substantive
felony, whether the principal felon shall or shall not have been
previously convicted, and may be punished in the same manner
as any accessory before the fact to the same felony, if convicted
as an accessory, may be punished, and such accessory may be
tried and punished by any Court having jurisdiction to try the
principal felon. § 38. Accessories, after the fact, may also be
tried where the principal felony was committed, or where the
party shall have become accessory: accessories not liable to be
again indicted for the same offence. § 39. Accessories may be
prosecuted, notwithstanding tle principal felon shall die or be
pardoned, or otherwise delivered before attainder. 53. In the

* 1 Ang,c. 9. § 1. 20 5 IL e 30,



Aceessory, - 8
case of every felony punishable under this Act, every principal
in the second'degree, and every accessory before the fact, shall.
be punishable with death or otherwise, in the same manner as
the principal in the first degree is by this Act punishable, and
every accessory, after the fact to any felony punishable by this
Act, (except only a receiver of stolen property), shall, on con-
viction, be liable to be imprisoned for any term not exceeding
two years; and every person who shall aid, abet, counsel, or
procure the commission of any misdemeanour punishable under
this Act, shall be liable to be indicted and punished as a principal
offender.

By the 4th and 5th V. c. 25. § 54. if any person shall aid,
abet, counsel, or procure the commission of any offence which is
by this Act punishable on summary conviction, either for every
time of its commission, or for the first and second time only, or
for the first time only, every such person shall, on conviction,
before a Justice or Justices of the Peace, be liable for every
first, second, and subsequent offence, of aiding, abetting, coun-
selling, or procuring, to the same forfeiture and punishment to
which a person guilty of a first, second, or subsequent offerice,
as a principal offender is, by this Aet, made liable.

The 4th and 5th V. e. 26. §26. also contains a provision
similar to the 4th and 5th V. c. 25. § 54. for the punishment
of accessories to felonies, &e. under that Act.

And by the 4th and 5th V. c. 27. § 85. principals in the
second degree and accessrries before the fact to offences under
this Act, shall be punishable as the principal in the first degree:
and accessories after the fact shall be liable to imprisonment, not

exceeding two years.  See also post title, « Receivers of Stolen
Goods.”

Information of the party, to ground a Warrant for apprehending an
Accessory before the fuct.

A. B. of the Township of

in the Home District, maketl:
oath and saith, that on the day of last, his dwell-

ing-house, situate was about the hour of nine in the night
of the same day, feloniously and burglariously broken and entered
by some person or persons, and that (‘describe the property stolen )
his property were then and there feloniously stolen, taken and
carried away, and that he hath just cause to suspect, and doth
suspect that C. D. late of —— aforesaid, labourer, did commit the
said felony and burglary, and that E. . late of —— aforesaid, la-
bourer, did advise, aid and abet, the said C. D. in the said felony.
Sworn, &c. : ' e . . A.B.
B




4 Accessory.

Warrant thereon,

To the Constable of and all other Her Majesty’s Peace
Officers within the said District.

Home District, | Whereas A. B.of gentleman, hath this day

towit.  f made oath, before me W. S. Esq., one of Her
Majesty’s Justices of the Peace in and for the said District, that
(here state the facts as set forth in the information). These are
therefore in Her Majesty’s name to charge and command you,
forthwith to apprchend and bring before me, the said C. D. and
E. F. to answer the said complaint, and to be further dealt with
according to Law. Given under my hand and seal this day

of 18—.

&

Commitment.

or his deputy.

To the Keeper of the Common Gaol of

Receive into your custody the bodies of C. D. and E. I. here-
with sent you, brought before me W. S. Esq. one of Her Ma-
jesty’s Justices of the Peace in and for the said District, by R. S.
Constable of charged upon the oath of A. B. with (fere
state the offince ) ; and them safely kecp in your custody untit
they shall be discharged by due course of Law. Given under

my hand and seal at this day of 18—.

Warrant to apprelend an Aecessory after the fuct, for harbouring the
Principal.

To the Constable of and all other Her Majesty’s Peace
Officers within the said District.

Home District, | Whereas C. D. of stands charged before

towit.  § me J. C. Esq. one of Her Mzjesty’s Justices
of the Peace in and for the said District, on the oath of A. B,
with having (state the offence ) ; and whereas P. Q. hath this day
also made oath, before me, that T. T. of —— aforesaid, yeoman,
since the said felony and burglary was committed, hath received,
harboured and maintained, him the said C. D. in the dwelling-
house of him the said T. T. at aforesaid, he the said T. T
well knowing the said C. D. to have committed the said felony
and burglary. "These are therefore to command you, forthwith
to apprehend and bring before me, at this place, the body of the
said T. T. to answer to the said charge, and to be further dealt
with according to Law. Given under my hand and seal at ——
in.the said District, this day of —— 18—,




Acquittad. .
ACQUITTAL.

And see—AUTREFOIS AcQUIT.

Ax AcQuITTAL is the deliverance and setting free of the ac-
cused from the imputation of guilt; as when a prisoner is found
by a Jury not guilty of the offence with which he stcod charged
before them upon his trial. Deacon’s C. Law. 18.

Where there is no evidence whatever to affect a party who is
unjustly made a defendant with others, in a prosecution, the
Jjudge may, in his discretion, direct the jury to acquit him in
the first instance, and such an acquittal will enable him to give
evidence in behalf of the other defendants. 1 Hoit. 275. Gil.
Iv. 117. Bul. N. P. 2835.

‘Every prisoner upon his acquittal, it has been said, has an
undoubted right to a copy of the record of such acquittal; and
after a demand of it has been made of the proper officer, the
latter may be punished for refusing to make it out. R.v. Bran-
gan 1. Leach. 27, .

But if there was probable cause for the indictment, or where
the acquittal arises from the incompetency of a witness,. the
court will not then permit the prisoner to have a copy of the
indictment. "R. v. Quick. 1. Leuch 28. Note («). R.v. Be-
an,  Ibid. 1. Ld. Ray. 253.

ACTION.

i

No action can be brought against a Justice of the Peace for
any thing done by him by virtuc of his office, until notice in
writing of the intended writ or process shall have been delivered
to him, or left at his usual place of abode, at least one calendar
month before the suing out or serving the same; in which notice
shall be clearly and explicitly contained the cause of action
which the party suing claims to bave against such Justice; and
on the.back of such notice shall be endorsed the name and place
of abode of the plaintiff’s attorney or agent. 24 Geo.2.c.44.§ 1.

The party may give the notice in his own name, or in the name
of his attorney; but the particular writ intended to be issued
must be stated, and it must be served one full calendar month
previous to such writ being issued, and the month begins with
the day on which the notice is served. 3 7. R. 623.

It is necessary to be particular in describing the offence, as
no evidence can be given by the plaintiff of any cause of action
except such as is contained in the notice : a general notice of an
action for an assault and false imprisonment is bad. 7 7. R. 631.
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The action must be commenced within siz calendar months
after the act committed, and must be brought in the district
where the grievance complained of arose.

No action shall be brought against any constable, or any offi-
cer acting by his order, for any thing done in obedience to any
warrant of a Justice, until demand made, or left at his usual
place of abode, by the party intending to bring such action, or
by his attorney or agent, in writing, signed by the party de-
manding the same, of a perusal or a copy of the warrant, and
that the same hath been refused or neglected for six days after
such demand: and if after any demand and compliance, any
action shall be brought, without making the Justice who signed
the warrant defendant, on producing and proving such warrant
on the trial, the jury shall give a verdict for the defendant, not-
withstanding any defect of jurisdiction of the Justice; and if
such action be brought jointly against the Justice and Constable,
&e. on proof of such warrant, the jury shall find for the Consta~
ble; and if the verdict shall be given against the Justice, the
plaintiff shall recover costs against him, including such costs as
the pluintiff is likely to pay to the defendant for whom the ver-
dict shall be found. And where the plaintiff in such action
against a Justice shall obtain a verdict, and the Judge shall cer-
tify on the record that the injury was wilful and malicious, the
plaindff shall have double costs. 24 G.2.¢.44.§1.6.7. It
1s not necessary in the notice that the attorney’s christian name
should be written in full, but his residence must be specifically
stated. 7 Zuunt. 53. 2 Marsh. 367. 3 Bos. and Pull. ’

By the 4 & 5 V. c. 25. § 67. . All actions against any person
for any thing done under this Act shall be laid and tried in the
District, County, or place where the fact was committed, and
shall be commenced within six calendar months, and not other-
wise: and notice in writing of such action, and of the cause
thercof, shall be given to the defendant one calendar menth before
such action: the defendant may plead the general issue, and
give this Act and the special matter in evidence at any trial
thereupon, and no plaintiff shall recover in such action if tender
of sufficient amends shall have been made before such aetion,
or if a suflicient sum shall have been paid into Court ..ter such
action brought by or on behalf of the defendant, and if a verdict
shall pass for the defendant or the plaintiff shall become non-
suit, or discontinue any such action after issue joined, or if upon
demuter or otherwise judgment shall be given against the plain-
tiff, the defendant shall recover full costs as between attorney
and client, and have the like remedy for the same as any defen-
dant hath by law in other cases: and if a verdict be given for
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the plaintiff he shall not have costs against the defendant unless
the Judge before whom the trial shall be had shall certify his
approbation of the action and of the verdict.

The 4& 5 V. c. 26. § 40. contains a similar provision in cases
of actions under that Statute. a

Notice of Action from the Attorney of the Party to a Justice of the
Peace, for false Imprisonment.

To A. B. one of Her Majesty’s Justices of the Peace, acting in

and for the — District.
Siz,
I do hereby, as the attorney of C. D. of — gent. give you
notice, according to the form of the statute in that case made and
provided, that I shall, at or soon after the end of one calendar
month from the time of the service of this notice upon you, cause
a writ of capias ad respondendum to be sued out of her Majesty’s
Court of Queen’s Bench at Toronto against you, at the suit of
the said C. D. for false imprisonment; for that you, on or about
the — day of — last, by warrant under your hand and seal,
dated the — day of —, did cause the said C. D. to be appre-
hended and conveyed to the common gaol of — (as the case
may be) and to be there imprisoned, and kept and detained
there without any reasonable or probable cause for a long' time,
to wit, for the space of — then next following. Dated this
~— day of — 18—,

Yours, &c.
E. F. Attorney for the said C. D,
City of Toronto.

Demand on a Constable of perusal and copy of his warrant.

To Mz. C. D.

I do hereby, as attorney of and for A. B. of — &ec. accor-
ding to the form of the statute in such case made and provided,
demand of you the perusal and copy of the warrant, by virtue or
under colour whereof, you did, on or about the — day of — last,
apprehend the said A. B. and carry and convey him in custody
to and before S. P. Esq. one of her Majesty’s justices of the
peace in and for the — district. Dated, &e.

Yours, &e.
W. T. Attorney for the said A. B.

" Hamilton, District of Gore.
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The Lke on a Gaoler.
To Mr. A. B.

I do hereby, as the attorney for E. F. of — &e. according
to the form of the statute, &c. {‘as before ) demand of you the
perusal and copy of the warrant of commitment and detainer
under which you received into your custody the said E. F. on
or about the — day of — instant, Dated, &e.

Yours, &c.
W. T. Attorney for the said E. T
Hamilton, District of Gore.
It seems proper that constables should retain their warrants,
and not return them to the magistrate, otherwise they cannot
comply with the directions of the Act. ("Toone. )

ACTS OF PARLIAMENT.

By the 14 G. 8. c. 11. it is enacted, that the Secretary of this
Province shall endorse on every Act of the Legislature which
should pass during the then present and every future session
thereof, immediately after the title of such Act, the day, month
and year, when the same shall have passed, and received the
royal assent: and such endorsement shall be taken to be a part
of such Act, and to be the date of its commencement, when no
other commencement shall be therein provided.

* By the 44 G. 3.,c. 5. § 3. it is enacted, that the said clerk
shall, as soon as possible after receiving the said Acts, send four
copies to each member of the Legislative and Executive Coun-
cils; four copies to each of the Judges of the King’s Bench, and
the like number to the Attorney General, and twenty copies to
each member of the present House of Assembly, to be by them
distributed in such manner as will best tend to promulgate a
general knowledge of the laws.

* By the 4 G. 4. c. 14. § 2. the expense of printing the
Statutes annually, shall be provided for in the contingent
accounts.

* By the 1 W. 4. ¢. 2. § 2. all Acts of the Provincial Parlia-
ment, public or private, shall be taken notice of judicially in all
Courts of Law in this Province, without being specially pleaded;
and a copy of such act printed by proper authority, shall be
taken as sufficient evidence.

Bythe 4 & 5 V. c. 24. § 50. in cases of indictment or sum-
mary conviction, the singular number or masculine gender shall
be understood to include several matters as well as several per-
sons, and females as well as males, and bodies corporate as well
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as individuals, unless otherwise provided or repugnant to the
Act: and forfeitures shall be payable to a body corporate if th
aggrieved party. \
A penal statute is to be construed according to its spirit and
the rules of natural justice, not according to its very letter.—
Rex, v. McIntosh. Easter, *2 W. 4. Cameron’s Digesty p. 55.

ADJOURNMENT.

WHEN a court of sessions of ayer and terminer, and gaol delivery
breaks up without any adjournment, or upon a void one, as being
made without the consent of the majority of the commissieners,
the commission is determined, if no time be limited for its con-
tinuance, as where it is appointed pro hac vice only; but if it be
granted for a certain time, or quamdiu nobis placuerit, it does not

pecessarily require any adjournment, and may be holden again
on a new summons. 2 Haw. c. 5. § 7.

AFFIDAVIT.

Ax AFFIDAvVIT is an oath of some fact, testified in writing and
sworn before some person who bath authority to administer such
oath. The true place of habitation and true addition of the
deponent must be inserted in the affidavit. 1 Lill. Ab. 44. 46.

An affidavit ought to set forth the matter of the fact only, which
the party intends to prove by hisaffidavit, and not to declare the
merits of the case, of which the court alone is to judge. 21 C.
1. B. R.

And the matter sworn to must be positively set forth, with all
material circumstances attending it, that the court may judge
whether the deponent’s conclusion be just or not. 1 New. 4br.66.
" Therefore on a motion to put off a trial, for want of a material
witness, it must appear in the affidavit that sufficient endeavours
have been made to have him at the time appointed, and that he
cannot possibly be present, though he may be, on further time
given. 7 Mod. 121. Comb. 421. 422.

When an affidavit is read in court, it ought to be filed with
.the proper officer, that the adverse party may see it and take a
copy. Pasch. 1655. )

The affidavit must be made before a judge or commissioner of
the court where the cause or matter is pending. Sty. 455.

An affidavit improperly entitled eannot be read, as no indict-
ment thereon will lie for perjury.: Salk. 461,

Affidavits in aggravation of punishment are not receivable in
cases of felony.” R.v. Ellis. 6. D. & C. 148: - 4
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Any person making, or knowingly using a false affidavit, pur-
porting to be taken abroad before a fireign magistrate, for the
purpose of misleading our own courts, is guilty of a snisdemeanor,
In attempting to pervert public justice, and is punishable by
indictment. Omealy v. Newell. 8 Fast. 364.

Affidavit of 3ez'ng prevented by illness from attending the Sessions, [to
be made by a medical man, if convenient,] in order 0 move to
continue a party upon his recognizance. (Toome. )

Home District,} A. B. of — in the said District, Surgeon,
" to wit. maketh oath, and saith, that C. D. of —
yeoman, is confined to his house by severe illness, and that this
deponent saw the said C. D. yesterday, and verily believes he is
incapable of travelling without manifest danger of his life.
Sworn, &e. A. B.

AFFRAY.

Ax affray signifies the fighting of two or more persons in some
public place, to the terror of Her Magjesty's subjects. 3 Inst. 158.
4 BL Com. 144. 1 Burn. Just. Affray. 1.

An affray differs from a riot, in this: that two persons only
may be guilty of it; whereas three persons, at least, are necessary
to constitute a riot. 1 Haw. c. 65. § 1.

Persons going armed with such dangerous and unusual
weapous as will naturally cause terror to the people, are guilty of
an affray; which is said to have been always an offence at com-
mon law, and is strictly prohibited by several statutes. 1 Haw,
¢ 63. § 2. 4.

A constalle is not only empowered, but bound, to suppress an
affray which happens in his presence; and he may demand the
assistance of others to enable him to do so, which if they refuse,
they are punishable by fine and imprisonment. Ibid. 3. 13

A justice of the peace may, by his warrant, authorise the
arrest of any person for an affray, and may compel the offender
to find sureties of the peace. But he cannot do this without a
warrant when the affray is out of his view. 1 Haw. c. 63. § 18,

This offence is in general punishable by fine and imprizonment,
the measure of which is to be regulated by the discretion of the
Judges, according to the circumstances of the case. 1 Haw.

. 63. §30.
Affidavit to ground @ Warrant to apprehend Affrayers.

- A.B. of —, hatter, maketh oath and saith, that on the —
day of —in the year of our Lord 18—, C. D. of — labourer,
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E. F. of — labourer, and G. H. of — yeoman, did in a
tumultuous manner, and with force and arms, make en affray, to
the terror of Her Majesty’s subjects then and there being,
wherein the said A. B. was assaulted, beaten and abused, by the

said C. D. E. F. and G. H. without any just or reasonable cause.
Sworn, &ec. A. B.

Warrant to apprekend Affrayers.
To the Constable of —.

Home District, } Whereas complaint hath been made before me,
to wit. S. P. Esq., one of her Majesty’s justices of
the peace in and for the said district, upon the oath of A. B. of —
in the said District, that (‘here state the substance of the complaint,
as set_forth in the Affidavit.) These are therefore, in her Majes-
ty’s name, to charge and command you, forthwith, to apprehend
the said C. D. E. F. and G. H. and bring them before me, or
some other of her Majesty’s justices of the peace for the said
district, to answer the premises, and to find sureties, as weli to
keep the peace towards the said A. B. as to appeur at the next
general quarter sessions of the peace, to be held at — in and
for the said district, to answer such indictments as shall be
preferred against them by the said A. B. for the said offence.
Given under my hand and seal, this — day of — 13—.

Indictment for an Affray. ( Archbold.)
Home District, | The jurors for our Lady the Queen upon their *
to wit. oath present, that J. S. late of the township
of — in the county of — in the Home District, labourer, and
J. W. of the same, carpenter, on the — day of — in the — year
of the reign of our Sovereign Lady Victoria, with force and
arms, in the township aforesaid, in the county and district afore-
said, being unlawfully assembled together and arrayed in 2
warlike manner, then and there, in a certain public street and
highway there situate, unlawfully and to the great terror and
disturbance of divers liege subjects of our said Lady the Queen
then and there being, did make an affray, in contempt of our
said Lady the Queen and her laws, to the evil example of all
others in the like case offending, and against the peace of our
Lady the Queen, her crown and dignity.

AGRICULTURAL SOCIETIES.

* By the 7 W 4. c. 28. § 1. it is enacted, that when any agri-
cultural society, for the purpose of importing valuable live stock,
grain, grass seeds, useful implements of husbandry, or whatever
else might conduce to the improvement of agriculture, shall be
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be constituted in any district in this Province, and shall make
it appear, by certificate under the hand of the treasurer of such
district society, that a sum not less than £25 has been actually
subseribed and paid to the said treasurer by the several agricul-
tural societies of said district; and the president of the said
society shall make application, enclosing the said certificate, to
the Governor, for and in support of said society; it shall and
may be lawful for the Governor to issue his warrant to the
Receiver General, in favour of the treasurer of the said society,
for double the sum that is paid or subscribed in said district, as
aforesaid provided: that the annual sum to be granted to each
district shall not exceed £200. §2. In the event of there
beinz county, riding, or township agricultural societies estab-
lished, there shall not be more than one society in each county °
or riding of any district, and a proportion of the district bounty
shall be granted to each county, riding, or township agricultural
society, and paid to them by the district society, in proportion
to double the money that each county, riding, or township agri-
cultural society shall have subscribed. Provided, that the whole
sum granted to the district and county societies, together, shall
ot exceed £200 per amnum. § 3. In case of more than
£50 being subscribed by the several socicties in any district,
said grant of £200 shall be divided to cach society in proportion
to their subscriptions respectively. § 4. Each society may
clect its own officers and make by-laws. § 3. The treasurer’s
account of the receipts and expenditure of the preceding year
shall, after the first year, always accompany the application for
grants in aid of said societies. § 6. When county, riding, or
township societies shall have been established in any district,
the treasurer of such county societies shall, on or before the first
day of September in each year, pay over the amount of money
subscribed by said societies into the hands of the treasurer of
the district agricultural society, who shall then make an abstract
of the sums subscribed in said district in the following form:

Abstract of sums of Money subscribed by the several Agricultural
Socicties in the — district, for the year 18—

Agricultural Societies. ' Amount Subscribed by each.

SR

Totaleeerreeernenn
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These are to certify that the sum of — pounds, — shillings,
have been paid into my hands, by the ‘several agricultural
societies in the — district, as above stated.

Given under my hand at —, the — day of — 18—.

Certified, Treasurer.
President.

§ 7. Monies granted to be accounted for to His Majesty.—
§ 8. If the treasurer of any township society shall, on or
before the first day of February in each and every year, pay
into the hands of the treasurer of the district or county sccieties,*
he shall be entitled to receive the same again, so soon as the
legislative grant shall have been received, with a proportion of
the legislative grant equal to the amount so paid, or in propor-
tion to what shall fall to their share upon an equal division being
made, in proportion to the sums paid in by the several societies
in the district or county. §9. Act to be in force four years.—
Continued by the 2 & 5 V. c. 23. § 3. until the lst day of
November, 1844, and to the end of the next session.

* Some words seem to have been omitted in the Act.

ALE-HOUSES.

*Bvthe 4 G.4.¢.15.§ 5. Any person opening an ale-house,
&c. coutrary to this Act, shall upen conviction before any two
Justices, upon the oath of one or more witnesses, or upon con-
fession, forfeit and pay not less than £2. nor more than £5. to
be levied by distress and sale of the goods of the offender, by
wazrant from the magistrates before whom such conviction shall
happen, with costs; and for want of sufficient distress be com-
mitted, by order of such magistrates, to the common gaol of the
district, for not less than ten days, nor more than thirty days.

Sec. 5. One half of the penalties shall be paid to the receiver
general, for the use of the province, and the other moiety to the
informer.

Sec. 6. Any justice, on complaint or information that any
person licensed as aforesaid, whereby in the judgment of such
magistrate the recognizance shall be forfeited, may summon such
person to appear at the next general quarter sessions, to answer
to such complaint, and shall bind the complainant in recogni-
zance to appear and give evidence, at which said session a jury
shall be empannelled to enquire of the complaint preferred, and
if such jury shall, upon hearing the evidence, determine that
the defendant has done any act whereby the condition of his
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recognizance is broken, such act being named by them, the
justices before whom the matter shall be tried, shall order the
recognizance of such defendant to be established in his Majes-
ty's court of king’s bench, and such person shall be disabled
from obtaining a license for the sale of beer, &e. for the space
of one year then next.

See. 7. During fairs, persons may sell ale, &c. but not spiri-
tuous liquors, without a license. .

Sec. 9. Act to continue in force two years, and to the end of
the next session,—continued by the *7 G. 4. c. 11. and by the
*9 W. 4. c. 21. passed 28th January, 1832, for four years, and
to the end of the next session.

* By the 6 W. 4. c. 4. § 6. no brewer resident in Toronto
or liberties, or within one mile thereof, or any district towm,
shall sell beer by retail in a less quantity than three gallons with-
out an ale and beer-house license, and every brewer applying for
such license shall pay such sum of money not exceeding £2 10s.
as the Justices granting the same shall think fit, tobe applied in
same maniner as the duties on ale and beer-house licenses; any
brewer selling contrary to this Act shall be subject to the same
pains and penalties as persons keepiny ale and beer-houses with-
out license, to be prosecuted and applied according to the *4 G.
4.c. 15. §7. Prosecutions under this or any former law for
vending beer, ale, cider, or other liguors not spiritnous without
license, shall be heard, adjudged and determined by any #wo or
more Justices where the parties complained of reside, or the
offence committed. § 9. Act to be in foree four years.

Made perpetual by the *3 V. ¢. 21.

* By Stat. 7. W. 4. c. 23. the * 2 W. 4. ¢. 21. continued for
four years and to the end of next Session.

*By the 3 V. c. 20. § 2. the 1. 2. 3. and 8. clauses of the *4
G. 4. c. 15. are repealed. § 14. All and every peison or per-
sons who shall open a house of public entertainment, or a house
for the sale of ale, beer, cider, or other liquors not spirituous
within this Province by retail, shall take out a license for so
doing; which license shall be applied for and granted in the
same manner and subject to the same regulations and restric-
tions as licenses are now granted to innkeepers.

Sec. 15. Inspectors authorised to demand and receive from the
person applying for a license for vending beer, cider, or other
liquors not spirituous, the like fees for issuing the same as are
now by law authorised to be received for licenses issued to inn-
keepers.

Sec. 16. Justices, or Police Magistrates of any incorporated
town, not to order or direct the Inspector to receive, or the
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keeper of such alehouse or house of public entertainment to pay.
for any such license as aforesaid, a greater sum than £3, nor a
smaller one than £1.

The last recited act does not impose any penalty for its infrac-
tion, and as the *4 G. 4. c. 15. has expired, it therefore becomes
a question whether any and what ‘penalty can under the existing
Law be enforced against any person selling “ale, beer, cider,
or other liquors, not spirituous,” without a license.

The forms of proceeding are however given, in case the Act

should be amended making ithe penalties recoverable in the usual
form.

Information for selling Ale or Beer, &c. without a License.

Home District, | Be it remembered, that on the — day of — in
to wit. the ‘year of-our Lord — at — in the said dis-
trict, C. D. of — in the said district, constable, who as well for
wwur Sovereign Lady the Queen as for himself doth prosecute in
this belalf, personaily cometh before us J. P. and T. L. two of
T{er Majesty’s justices of the peace for the said District, and as
well for our said Lady the Queen as for himself informeth wus,
that A. B. late of the township of — in the district aforesaid,
labouter, within the space of six months now last past, to wit,
«on the — day of — in the year aforesaid, at the township afore-
said, in the district aforesaid, did sell a certain quantity, to wit,
ten yiints, of ale [beer or cider] by retail, to one E. F. without
being licensed so to do, contrary to the form of the statute in
such case made and provided, whereby and by force of the
statute in such case made and provided, the said A. B. hath
-forfeited for his said offence, the sum of five pounds. Wherefore
whe said C. D. who sueth as aforesaid, prayeth the consideration
of the said justices in the premises, and that the said A. B. may
be summoned to appear before us, and answer the premises, and
make his defence thereto.

Exhibited before us C.D.
The Swmmons.
Home Distriet, To A. B. of —.
to wit. Whereas you have this day been charged before

us J. P.and T. L. two of Her Majesty’s justices of the peace for

the said district, on the information and complaint of C. D. of —

for that you within the space of six months, &e. (here state the

offence as laid in the information). These are therefore to require

you to appear before us at — in the said district, on — next,

the — day of — at the hour of — in the —noon of the same
C



16 &Aliens,

day, to answer to the said charge, and to be further dealt with
according to law. Herein fail you not. Given under our hands
and seals the — day of — in the year of our Lord, 18—

The Conviction

May be in the form given by the *2 W. 4. c. 4. [see Convic-
tion] as the above acts do not contain any specific form of eon-
viction.

The Distress Warrant.
A general form will be found under that title.
The Commitment

For want of sufficient distress, will also be found in a generak
form under the title * Commitment.”

ALIENS.

AN ALIEN is one, generally speaking, who is born in a foreign
country out of the allegiance of the king. 4 BL Com. 372.

Butby 7 Ann.c. 55 4 G.2.¢.21; and I3 G. 3. c. 21; alk
children born out of thé king’s legiance, whose fathers or grand-

fathers by the father’s side were natural-born subjects, are deemed

to be natural-born subjects themselves, to all intentsand purposes;
unless their said ancestors were attainted or banished beyond sea
for high treason; or were, at the birth of such children, in the
service of a prince at enmity with Great Brituin.

The children of aliens born in the king’s dominions, are natural-
born subjects, unless the alien parents are acting in the realm as
enemies; for it is not calum nec solum which gives them the rights
of Englishmen, but their being born within the allegiance and
under the protection of the king. 7 Co. 18 4. 1 BL Com. 374.

When an alien is indicted for any crime, the jury should be
one half foreigners, if so many are found in the place; but this
privilege does not hold in treason, siuce aliens are holden to be
not the proper judges of what is a breach of the allegiance due
to a British Sovereign. 4 BL Com. 352.

An alien residing in this country, may be indicted for high
treason, if he aid even his own countrymen in acts of hostility to
this kingdom. 1 Haw. ¢. 17.§5. Fost. 185. Salk. 46. 2 Ld.
Ray. 282. East. P, C. 53.



Aliens, 17

* By the 9 G. 4. c. 21. the preamble of which recites, that it
is expedient to remove by law, doubts that may have arisen as
to the civil rights and titles to real estate, to certain persons
therein mentioned, and to provide by some general law for the
naturalization of such persons, not being by law entitled to be
regarded as natural-born subjects, as were actually domiciled in
this province, it is therefore enacted, as follows:—¢<that all per-
sons who have held any public office in the province, under the
great seal or privy seal of the province, or under the sign manual
of the Governor, and all persons who have taken the oath of
allegiance, or made affirmation of allegiance to his Majesty or
his predecessors, before any person duly authorised to administer
such oath or affirmation; and all persons who had their settled
place of abode in this province before the year 1828, and are
still resident, therein, shall be, and are thereby admitted and
confirmed in all the privileges,of British birth and natural-born
subjects: provided, that no one (except females) who has not
taken the oath, or made the affirmation of allegiance, shall be
entitled to the benefits of this act, unless he shall take the said
oath or affirmation before some duly authorised person.”

And by § 2. it is further enacted, ¢ that all persons actually
domiciled in this province on the Ist March, 1823, not being of
the description before mentioned, who shall have resided, or
shall continue to reside therein, or in some other part of his
Majesty’s dominions, for the space of seven years continually,
without having been during that time stated resident in any
foreign country, shall be deemed and taken to. be natural-born
subjects, as if they had been born in this province: provided,
that no one of the persons described in this clause, (except
females,) who, at the passing of this act, has been resident in
his Majesty’s dominions seven years continually, as aforesaid,
shall be entitled to the benefits of this act, unless, within three
years after the passing ¢ :kis act, (if at the passing of the act
he shall be sixteen years of age or upwards, or if not of that age,
then within three years after he shall be of that age,) he shall
take and subseribe the oath in the schedule to this act, marked
A, or affirm to the same effect, before the register, or deputy
register of some county in this province; and that no one of the
persons described in this clause, ¥ho has not been resident, as
aforesaid, seven years continually in his Majesty’s dominions,
shall be entitled to the benefits of this act, unless within three
years after he shall have completed a stated residence of seven
years continually, as aforesaid, in his Majesty’s dominions, (if
at the expiration of such residence he shall be of the age of six-
teen years or upwards, or, if at that time not of that age, then
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within three years after he shall have attained that age) he shafl
take and subscribe such oath or make such affirmation.”

Form of the Oath.
A.

«T do swear, (or being one of the persons allowed by law to
affirm in civil cases, do affirm,) that I have resided seven years
in his Majesty’s dominions, without having been during that
time resident in any foreign country; and that I will be faithful
and bear true allegiance to the Sovereign of the united kingdom
of Great Britain and Ireland, and of this province, as dependent
thereon.”

* By the 1 W. 4. c. 8. the period of three years mentioned in
the last act for taking the oath, is extended to four years from:
the passing of this act, and thence to the end of the next session.

* By the 2 V. c. 20, § 1. so much of the second clause of the
* 9 G. 4. c. 21. as limits the time for taking the oath therein
prescribed, be revived and extended to two years from and after
the passing of this act. [1 1th May, 1839.]

By the 4 & 5 V. ¢ 7. all aliens actually residing within
this province on the 10th February, 1841, and who were so
resident continually for seven years next before that day, or
shall have been continually resident for seven years from the
said day, or from their first residence in this provinee before
that day, shall be deemed and taken to be natural-born subjects
of her Majesty, to all intents and purposes whatsoever: provided
that residence within Lower Canada or residence within Upper
Canada shall be deemed residence within this province for the

urposes of thisact. §2. Temporary absence from the provinee,
without tenewal of allegiance to any foreign state, or actual
removal of domicile, shall not be held an interruption. § 3. Every
person naturalised under this act shall, from the commencement
of his residence, be deemed qualified to hold real estate in this
province, or the late provinces. ~ § 4. Provided that no such alien
{excepting females) who, at the passing of this Act, has been
resident within this provinee seven years continually, shall be
entitled to the benefit of this act, unless, within twelve months
after the passing thereof, he shall take the oath, and make the
declaration in the schedule, or, being one of the persons allowed
to affirm, shall make affirmation to the same effect before some
person whom the Governor, Lieutenant Governor, er persen
administering the government, shall, by commission under the
great seal, empower to administer the same; and no such alien,
who having, at the passing of this act, been for seven years
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continually resident within. this province (except as before
excepted) shall be entitled -to. the benefit of this act; unless,
within twelve months after he shall have completed such seven
years’ residence, he shall take such cath or make such affirma~
tion. § 5. Minors, having completed such stated residence,
entitled to the benefit of the act, upon taking the cath or making
such affirmation within twelve months after he shall haveattained
the age of sixteen years. § 6. False swearing, or false affirmation,
to be deemed perjury; and the offender, in addition to any other
punishment authorised by law, shall forfeit all the privileges
under the act. But the rights of others, in respect to estates,
not to be affected, unless such parties were cognizant of the
perjury. § 7. Persons duly autherised may administer the cath
or affirmation required to any person above sixteen, who shall
desire to take the same, and shall make such declaration as will,
if true, entitle him to the benefit of this act, and shall keep'books
of registry, containing the oath or affirmatien and declaration,
which shall be signed, or marked, by the party. §8. Duplicate
books to be kept, containing the actual signatures, or marks, of
the persons subscribing, and on or before the 38lst day of
Dcecember, in each year, one of them shall be transmitted by
the person in charge to the Registrar of the province and the-
other retained, and both shall be public records. § 9. If either
shall be lost or destroyed, it shall be supplied by a copy on cath
from the other. §10. A copy or extract from any such book or -
registry of the whole entry, made in respect to any person whose
name 1s recorded therein, certified by the person in charge, shall
be sufficient evidence of naturalization of the person described.
§ 11. The books transmitted to be verified by the commissioner
or his deputy. §12. Under the penalty of £200, to be recovered
by information in any superior court of record.  § 13. Alphabeti-
cal lists to be kept by the commissioners and registrar, and open
for inspection, on payment of one shilling, search. §14. A fee
of one shilling and three-pence to be charged for the cath or
affirmation, and the like sum for the search and a certified copy.
§ 15. Any alien who, on the 1vth February, 1841, was domiciled
in this province, dying before the period limited by the act for
taking the oath, shall be deemed to have been a natural-born
subject, so far as regards holding* and imparting real estate.
§ 16. This act not to repeal or affect the 54 G. 8. ¢. 9. or any
proceedings under the same, or any law now in force for the
naturalization of aliens. § 17. Aliens by birth, but naturalized in
one part of the province, to be entitled to the same privileges
throughout. § 18. Aliens, under sixteen ‘years of age, resident
in the province, on the 10th February, 1841, nat to be disturbed
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in the possession or precluded from recovering real estate.
§ 19. Titles derived through aliens, before the passing of this
act, not to be disturbed. §22. Claimants, next entitled to an alien
heir, in possession and having made improvements, or who shall
have actually sold or contracted to sell real estate, the provisions
of this act ot to invalidate any right or title to such estate.

SCHEDULE.

OATH.

1 do swear (‘or solemnly affirm, as the case may be) that I was
actually resident within the Province of Canada, on tle tenth
day of February in the year of Our Lord one thousand eight
Luudred and forty-oue, at the place named in the declaration to
which I have set my name in this Register; that I was conti-
nually resident in the said Province for a term of seven years,
in which the said day was included; that all the other particu-
lars in the said declaration are true to the best of my knowledge
and belief, and that I do truly believe myself entitled to be ad-
mitted to all the privileges of British birth within the said Pro-
vince, under the provisions of an Act of the Legislature thereof
passed in the fifth year of the Reign of Her Majesty Queen
Victoria, and intituled 4n Act to sccure to, and confer upon, cer-
tain inhabitants of this Province, the civil and political rights of na-
tural born British Suljects, and I do further swear (or solemnly
affirm, as the case may be) that T will be faithful and bear true
allegiance to the Sovereign of the United Kingdom of Great
Britain and Ireland and of this Province as dependent thereon
—So0 help me God.

DECLARATION.

Whether the party was or

»

Residence |. §|Date of the|was not under 16 years of] £
on'10th Fe-| £ € | expiration [ageat thedatenamedinthe] Z | Dateof | No.of &
bruary, |E2-Z| ofthe {nextprecedingcolumn,and £ |Registry.| Registry.
184l, ™ ¢ |seven years|if he was, then the date at &

| Namein full, |

residence. |which he attained that age.
I :
| |

A conveyance in fee to an alien is not void, but he holds for
the benefit of the crown, and is entitled, as against all others,
until the land is seized into the hands of the Queew on office
Tound: and if a subject be a trustee for an alien, he has the

I
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legdi westate, and the Queen is entitled to the profits; and.a
person claiming through an alienmay havea good title, 2lthough
the alien himself would hold only for the benefit of the Crown,
and semble, a person claiming lands ander a Sheriff’s deed, sold
at the suit of an alien, is entitled to recover in ejectment, not-
withstanding Stat. 5 G. 2. it being necessary to take the objec-
tion of alienage, if available at all, before execution executed.
Cameron’s Digest, p. 5.

A person who was born in the United States before the revo-
lution, and has continued to reside there since, s an alien;, and
cannot maintain ejectment in this country. Jb. :

ALLEGIANCE.

ALLEGIANCE is the tie which binds the subject to the King, in
return for the protection which the king affords the subject.—
1 Bl Com. 396. And there is an implied, original and virtual,
allegiance owing from every subject 1o his sovereign, although
the subject never swore any oath or allegiance in form. 2 Inst.
121. 1 BL Com. 368. which upon the death of the king, in
actual possession of the crown, 1s due to his heir and successor
before his coronation. 8 Inst. 7. | Hale. 61.102. 1 Haw.
e. 17.%§ 19,

Allegiance is of two sorts, the one natural, the other focal; the
former being perpetual, the latter only temporary.

Natural allegiance is such as is due from all men born within
the king’s dowiniens immediately upon their birth; and this
«cannot be forfeited, cancelled or altered, by any change of time,
place or circumstance, nor by any thing but the united concur-
rence of the legislature. 1 BL Com. 339. 2 I. Wm. 124.
1 Hale. 68. 96, ¥ 7.

Local allegiance is such as is due from an alien or stranger
born, for so Jong a time as he continues within the king’s domi-
nions-and protection; and this ceases the instant such stranger
transfers himself from this kingdom to another. 1 Bl Com. 570.

Oath of Allegiance.

I, A. B. do sincerely promise and swear, that I will be faith~
ful and bear true allegiance to her Majesty Queen Victoria, and
her will-defend to the utmost of my power against all traitorous
conspiracies and attempts whatsoever which shall be made.
against her person, crown and dignity; and I will do my utmost
endeavour to-disclose and make known to her Majesty, her heirs
and successors, all treasons and traitorous conspiracies and
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attempts which I shall know to be against her, or any of them;
and all this I do swear, without any equivocation, mental eva--
sion, or secret reservation, and renouncing all pardons and
dispensations from any power or persons whomsoever to the-
contrary. So help me God.

AMENDMENT.

* By the 1 W. 4. c. 2. it is enacted, that any judge of any
court ¢f oyer and terminer and general gaol delivery, if such
court or judge shall think fit, may cause the record on which any
trial may be pending before any such court, in any indictment
or information for any misdemeauor, when any variance shalt
appear between any matter in writing or in print, produced in
evidence, and the recital or setting forth thereof upon the record
whereon the trial is pending, t be forthwith amended in such
particular, by some cfficer of the court.

APPEAL.

Ax Arpeav lies against a conviction, only in cases where it
is expressly given by statute. I v, Hanson. 4 B. § 4. 519.

The statute whiclh allows of an appeal, usually directs that a
reasonable notice of the party’s intention to appeal shall be pre-
viously given, either to the justices or to the complainant, or to
both; but, unless required by the statute, a notice of appeal is
not absolutely necessary; see R.v. J. J. of Essex, 4 B. § 4.
276; and even in cases where such notice is required, it need
not be in writing, unless required to be so by the statute, R. v.
J. J.of Salop, 4 B. § A. 625. It is also required in many
cases, that the party appealing shall cnter into a recognizance
with sureties conditioned to try the appeal, and to abide the
Jjudgment of the court thereon.

The terms in which these notices and rccognizances are
directed to be given by tlie several statutes, respectively, by
which they are required, vary in many trifling particulars; but
it may be sufficient to give the following forms, which have been
framed upon one of Mr. Peel’s acts, and which may be altered
in particular cases, so as to make them conformable with the
statute requiring them. Archbold on Corv.

On an appeal to the quarter sessions, under the *4 W. 4.c. 4
evidence may be received which was not offered to the convict-
ing justices. Cameron’s D. p. 71.
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Notice of Appeal.  ( Archbold.)

Home District, To — of — in the said —

to wit. This is to give you [and each and every of you]
notice, that I, C. D. do intend, at the next general quarter ses-
sions of the peace, to be holden in and for the said district, at —
in the said district, to appeal against a certain conviction of me,
the said C. D. by J. P. Esquire, one of her Majesty’s justices
of the peace for the said district, for having, as is therein and
thereby alleged [on — &ec. at — &c. — &e. stating the offence]
and that the cause and matter of such appeal are [that I am not
guilty of the said offence] and that [stating any other: causes of
appeal the party may have] of all which premises you [and each
and every of you] are hereby desired to take notice.

Dated this — day of — &e.
Witness, E. H. C.D.

Recognizance.  (Archbold.)

Home District, | Be it remembered, that on the — day of — in

to wit. the — year of the reign of our Sovereign
Lady Victoria, C. D. of — labourer, L. M. of — yeoman, and
J. K. of — grocer, personally came before me J. P. one of her
Majesty’s justices of the peace for the said district, and acknow-
ledged themselves to owe to our said Lady the Queen the sum
of — pounds, each, to be made and levied of their goods and
chattels, lands and tenements, respectively, to the use of our
said Lady the Queen, her heirs and successors, if .default shall
be made in the condition following: ‘

Whereas, by a certain conviction, under the hand and seal of
— one of her Majesty’s justices of the peace for the district
aforesaid, the said C. D. is convicted, for that he on, &c. {stating
the offence].  And whereas the said C. D. hath given notice unto
— [within — days after such conviction, and — clear days before
the next geneéral quarter sessions of the peace] of his intention
to appeal against the said conviction, and of the cause and matter
thereof.  Now, the condition of this recognizance is such, that
if (the above bounden C. D. shall personally appear at the next
general quarter sessions of the peace to be holden at — in and
for the said district, and shall then and there tty such appeal,
and abide the judgment of the said court of quarter sessions
thereupon, and pay such costs as shall be by the said .court
awarded] then this recognizance to be void. :

Taken and acknowledged before me. J.P.
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* By the 84 G. 8. c. 2. which establishes the Court of King’s
Beneh in this province, it is also provided by the 33 §, that the
Governor, &c. or Chief Justice of this province, together with
any two er more members of the Executive Council of the
province, shall compose a court of appeal, for hearing and deter-
mining all appeals from such judgments or sentences, as may
be lawfally brought before them; and by § 35. an appeal shall
lie to this court in all matters exceeding £100, upon proper
security being given by the appellant to prosecute such appeal,
and answer the condemnation and pay such costs as shall be
awarded, in case the judgment or sentence appealed from shall
be affirmed ; and by § 36. the judgment of such court of appeal
shall be final in all cases under £300, but in cases exceeding
that sun, as well as in all cases relating to any annual or other
rent customary, or other duty or fee, or any other such like
demand of a general and public nature, affecting future rights,
of what value or amount soever the sum may be, an appeal may
{ie to her Majesty in her privy council, upon proper security.

APPRENTICES.

AYX APPRENTICE is one under age, who is bound by indenture
to serve his master or mistress for a term of years during his
minerity.

The 5 Eliz. c. 4. commonly called the statute of apprentice-
ship, provides and enacts, that all indentures for a less term than
seven years shall be void.+

If this regulation be not complied with the indentures are
voidalle at the parties election. 1 Anstr. 256. 6 Esp. R. 8.

It has however been decided, that as between the parties them-
selves the indenture is not absolutely void, but only voidable, and
that it must be avoided in a proper manner. Iiez. v. Evered.
Caldecott’s Rep. 26. 1 Botts. 530. 1. 6 Term Rep. and when a
party is bound as an apprentice for less than seven years, no
third party can avail himself of this deviation from the statute,
50 as to protect him from liability to an action for enticing away

1 An Indenture of .Apprenticeship, contrary to the provisions of 5 Eliz. c. 4.
is not void but voidable, and semble, that statute is not in force in this province.
Fish v. Doyle. 11il.1 W. 4. Cameron’s Digest, p. 6. The case cited was one of
a ¢ivil natare, upon an action brought for Breach of Contract. The question of
eriminal jurisdiction under the statate did not arise, and may therefore be pre-
sumed to be undecided. The statute has been held in England to relate to every
description of apprentice, whether bound for sezen years or a lesser period.—
1 Saund. 316, » 3.—1 Stra. 663.—1 Nolan. 344. Eb,
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such apprentice. 6 Term. Rep. 652. 7 Term. Rep. 810. 314. and
it is settled in the case of Rez. v. St. Nicholas, that a binding for
four years gives a settlement, and Aston, Justice, said, ¢ sup-
posing the indenture voidable, I caunot conceive that the ap-
prentice’s running away can avoid them; had he served regu-
darly, and during such service declared his intention to depart,
it might have been different; here he would make use of his
offence in order to avoid the punishment that attended it, but it
is too late to do it before a justice, when charged with a crime.
And Willes and Ashliurst, justices, were of the same epinion.
1 Bott. p. 525. pl. 709.

Again, in the case of St. Nicholas v. St. Peters, (Burr. Sett.
cases) the same question was fully argued, and Lord Hardwick,
chief justice, in an elaborate argument, said, 1 am of opinton
¢ that it does not make this Indenture void, but only voidable,
«if the parties themselves think fit to take advantage of it;” and
three other judges concurred in opinion.

It being, therefore, clearly established as law, that an appren-
ticeship may be good for aless term than seven years, until
avoided by the parties in a legal and proper manner; until this
be done, such apprentices are clearly within the operation of the
various statutes relating to apprentices geunerally.

It has been held not an indictable offence to entice away an
apprentice from his master, on the ground that it is not an act
of a public nature, but a mere private injury, and therefore the
proper subject of an action. Rer. v. Daniel. 6 Mod. 182. 1
Salk. 389. Rex. v. Collingwood.

At common law, an apprentice stealing his master’s goods is
guilty of felony, if they were simply under his charge : but not
s0, if entrusted to him to keep for Lis master, this being a breach
of trust only. 1 H.P.(C.505. TThis however was made felony
by Statute 21 H. 8. c. 7. in apprentices [not under eighteen
years of age] embezzling to the value of forty shillings.” It is
a misdemeanor to solicit him to steal his master’s goods, though
no act be done by him as to the stealing. Rex. v. Higgins, 2
East. 5. Rez. v. Collingwood, contra.

It is an indictable offence to refuse or neglect to supply ne~
cessaries to 3 child, servant, or apprentice, whom a person is
bound by duty or contract to provide for, if such child be of
tender years and unable to provide for itself. R.w. Friend,
Russ. & Ry. 20.

The apprenticeship may be determined by the death of the
. master, or the apprentice coming of age. Exz. parte Davis. 5
Term Rep. 715.  Chitty app. L. 79.
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Differences between the Master and Apprentice.

The master is allowed by law, with moderation, to chastise
Lis apprentice. Dalt. c. 58.

But if the master and his apprentice canpot agree, they may
proceed upon any one of the following statutes, applicable to the
tacts and circumstances of the case.

By 5 Eliz.c. 4.§ 35.1f any master shall misuse or evil entreat
his apprentice, or the apprentice shall have any just cause to
complain, or the apprentice do not his duty to his master, then
the master or apprentice being grieved, and having cause to
complain, shall repair unto one justice of the peace within the
county, or to the mayor or other head officer of the city, town
corporate, market town, or other place, where the said master
dwelleth, who shall by his wisdom and discretion take such order
and direction between the master and his apprentice as the
equity of the case shall require.

And if for want of good conformity in the master, the justice
of peace, or the mayor or head officer, cannot compound and
agree the matter between him and lis apprentice, then the jus-
tice, or the mayor, or other head officer. shall take bond of the
master to appear at the next sessions then to be holden in the
county, or within the city, town corporate, or market town, to
be before the justices of the said county, or the mayor or head
officer of the town cerporate, or market town, if the.master dwell
within any such.

And upon his appearance and Learing of the matter before
the justice, or the mayor or other head officer, if it be thought
meet unto them todischarge the apprentice of his apprenticehood,
then the justices, or four of them at Jeast, whereof one to be of
the quorum, or the mayor or head officer, with the consesnt of
three other of his brethren, or men of best reputation within the
city, town corporate, or market town, shall have power by au-
thority hereof, in writing under their hands and seals, to pro-
nounce and declare that they have discharged the apprentice of
his apprenticehood, and the cause thereof; and the writing se
being made and enrolled by the clerk of the peace, or town clerk,
amongst the records that he keepeth, shall be a sufficient dis-
charge for the said apprentice against his master, his executors
and administrators; the indenture of apprenticekood or any law
or custom to the contrary notwithstanding.

And if the default shall be found to be in the apprentice, then
the justices, or the mayor or other head officer, with the assist-
ance aforesaid, shall cause such due correction and punishment
to be ministered unto him, as by their wisdom and discretions
shall be thought meet.
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By 5 Eliz. c. 4. § 47. if any servant or apprentice of husbandry,
or of any art, science, or occupation aforesaid, unlawfully depart
or flee into any other shire, it shall be lawful to the justices of
the peace, and to the mayors, bailiffs, and other head officers "of
cities and towns corporate, for the time being justices of the peace
there, to make and grant writs of capias, so many and such as
shall be needful, to be directed to the sheriffs-of the counties;
or to other head officers of the places whither such servants or

apprentices shall so depart or flee, to take their bodies, return-

able before them at what time shall please them, so that if they
come by such process that they be put in prison, till they shall
find sufficient surety well and honestly to serve their masters,
mistresses, or dames, from whom they so departed or fled, ac-
cording to the order of the law.

By 20 G. 2. ¢. 19. § 3. it shall and may be lawful to and for
any two or more justices of the peace of the county, riding, city,
liberty, town corporate or place, where such master or mistress
shall inhabit, upon any complaint or application by any appren-
tice, upon whose binding out no larger a sum than five pounds
-of lawful British money was paid, touching or concerning any
misusage, refusal, or necessary provision, cruelty, or other ill-
treatinent, of or towards such apprentice, by his or her master
or mistress, to summon such master or mistress to appear be-
fore such justices at a reasonable time, to be named in such
summons; and such justices shall and may examine into the
matters of such complaint; and upon proof thercof made upon
-oath to their satisfaction, (whether the master or mistress be
present or not, if service of the summons be also upon oath
proved) the said justices may discharge such apprentice by war-
rant or certificate under their hands and seals, for which warrant
or certificate no fee shall be paid.

And by § 4. it shall be lawful to and for such justices, upon
application or complaint made, upon oath, by any master or mis-
tress, against any such apprentice, touching or concerning any
misdemeanor, miscarriage, or illbehaviour, in such his or her
service, (which oath such Justices are hereby empowered to ad-
minister) to hear, examine, and determine the same, and to
punish the offender by commitment to the house of correction,
there to remain and be corrected and held to hard labour for a
reasonable time, not exceeding one calendur month, or otherwise
by discharging such apprentice in manner and form before
mentioned. .

By § 5. provided, that if any person or persons shall think
himself, herself or themselves, aggrieved by such determination,
order or warrant, of such justice or justices as aforesaid, (save

D
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and except any order or commitment) he, she or they, may
appeal to the next general quarter sessions of the peace, to be
held for the county, riding, liberty, city, town corporate or
place, where such determination or order shall be made; which
said next general quarter sessions is hereby empowered to hear
and finally determine the same, and to give and award such
costs to any of the respective persons, appellant or respondent, as
the said sessions shall judge reasonable, not exceeding forty
shillings, the same to be levied by distress and sale.

By § 6. and 7. it is also provided, that no certiorari, or other
process shall issue or be issuable to remove any proccedings
whatsoever had in pursuance of this act, into any of her Majes-
ty’s courts of record at Festminster.

By 6 G. 3. c. 23. if any apprentice (except such whose master
shall have received with such apprentice the sum of ten pounds,)
shall absent himself from his master’s service, before the term of
his apprenticeship shall be expired, every such anprentice shall,
at any time or times thereafter, whenever he shall be found, be
compelled to serve his said master for as long a time as he shall
have so absented himself from such service, unless he shall make
satisfaction for the loss he shall have sustained by his absence
from his service, and so from time to time, as often as any such
anprentice shall, without leave from his master, absent himself
from his service before the term of his contract shall be fulfilled;
and in case any such apprentice shall refuse to serve as hereby
required, or to make such satisfaction to his master, such master
may complain upon oath to any justice of the peace of the county
or place where he shall reside, which oath such justice is hereby
empowered to administer. and to issue a warrant under his hand
and seal for apprehending any such apprentice; and such jus-
tice, upon hearing the complaint, may determine what satisfac-
tion shall be made to such master by such apprentice; and in
case such apprentice shall not give security to make such satis-
faction, according to such determination, it shall and may be
lawful for such justice to commit every such apprentice to the
honse of correction, for any term not exceeding three months.

By § 8. such applicatien must be made within seven years
after the end of the term of the apprenticeship.

And by § 5. any party aggrieved may appeal to the next
general quarter sessions, giving six days’ notice to the justice,
and entering into a recognizance within three days after such
notice, with sufficient surety to try such appeal, and abide the
order of and pay such costs as should be awarded by the sessions.

Upon these acts Mr. Chitty, in his treatise on the law relative
to apprentices observes, that 2 more extensive power is given to
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the sessions than to justices in the first instance.  That under
the statute 5 Eliz. c. 4. one justice is only constituted a mediator,
and has no power to proceed, unless the master agree to be
bound by his determination, and if he do not, the only course is
to resort to the sessions; but if the master agree, though the
apprentice do not, the magistrate may, by order under hand and
seal, direct him to be discharged: for no option is given by the
statute to the apprentice, but only to the master.

The power given over indentures of apprenticeship to #u»
magistrates, by the 20 G. 2. c. 19. is confined to upprentices,
where the premaum does not exceed five pounds.

Besides the power of discharging, the sessions have, by the
35 § of 5 Eliz. ¢. 4. power to cause such due correction and
punishment to be ministered unto the apprentice as they may
think fit, and by virtue of this clause they may commit the
apprentice; and Dr. Burn observes, that this being left indefi-
nite, it seems most apposite that the justices commit the appren-
tice to the house of correction for a time, to be kept to hard
labour, or otherwise corrected, as the nature of the offence may
require; but that this clause in the act does not restrain but
cnlarges the power of magistrates over apprentices, beyond the
power given them over masters, whom the justices cannot
punish, and the magistrates may inflict corporal punishment, or
discharge an apprentice at their discretion.

Proceedings at Sessions under 5 Elizabeth.

An order of discharge may be made upon the application of
either party, for an apprentice may be discharged from a bad
master, and a bad apprentice from lis master. 1 Saund. 315.
16. 313. n. 2.

But the sessions cannot discharge without setting forth some
cause in their order. 1 Bott. 577. 2 Str. 1013. Ib. 704. 1
DBott. 576,

The usual causes for which the apprentice complains against
the master are cruelty and misusing his contract, either by
neglecting to instruct him, or the like.

And when the master applies to get rid of his apprentice it is
generally upon the ground of incorrigible behaviour.

There is no power to discharge for sickness, as *where the
apprentice was lame and in the surgeons’ opinion incurably
afflicted,” for the master takes him for better or worse, and is to
provide for him in sickness and in health. 1 S¢r. 89. 1 Bott.
574.

The order must be under the hands and seals of four justices,
and enrolied as the'act directs, or the superior courts will set it
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aside. 1Saund. 316.7. 5. 2Salk.470. 1 Boit. 572. 18tr. 99.

The power of discharge is confined, in counties, to four jus-
tices at the least, and must be made at a general sessions, and
not a private sessions, or the order may be set aside. 1 Skin.
89. 1 Bott. 572.

It bas been decided and settled, that the justices have power
to order restitution of the premium received with the appren-
tice, or such part of it as they may think fit, as an incident to
their authority to discharge. 1 Swund. 313. . 3. cites 1 Salk.
67. 63, 2 Sulk. 491. 8. C.—Skin. 108.—1 Bott. 571. 576. acc.
1 Stra. 79. contra, and see the proceedings in 2 Barnard, K. B.
244, 296. and Clitty on App. Luws, 107.

If against the Master.

Although the 5 Eliz. requires the discharge to be made on
the master’s appearance, the court held that the act must have a
reasonable construction, and the sessions might proceed in the
master’s absence, otherwise, if hie ran away, the apprentice could
not be discharged. 2 Sulk. 491. 1 Bott. 572.

Common form of an Indenture of Apprenticeship.

This Indenture witnesseth, that A. B. of the age of — years,
the son of B. C. of the township of — in the Home District,
yeoman, by and with the consent of his said father, doth put
himself apprentice to C. D. of the city of Toronto, shoemaker,
to learn lis art, and with him, after the manner of an apprentice,
to serve, from the day of the date of these presents, unto the
full end and term of — years from thence next following, to be
fully complete and ended; during which term the said appren-
tice Lis master faithfully shall serve, Lis secrets keep, his lawful
commands every where gladly do: Le shall do no damage to his
said master, nor see to be done of others, but to his power shall
let or forthwith give warning to his said master of the same: he
shall not waste the goods of lis said master, nor lend them un-
lawfully to any: he shall not commit fornication nor contract
matrimony within the said term: he shall not play at cards, dice
tables, or any other unlawful games, whereby his said master
may have any loss with his own goods or others, during the said
term, without license of his said master: he shall neither buy
nor sell: he shall not haunt taverns or play-houses, nor.absent
himself from his said master’s service day or night, unlawfully,
but in all things as a faithful apprentice he shall behave himself
towards his said master and all his, during the said term. And
the said C. D. in consideration of the faithful services of the
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said apprentice, and of the sum of £— of lawful and current
money of the province of Canada, to him in hand paid by the
said B. C. at or immediately before the execution hereof, the
receipt whereof is hereby acknowledged, his said apprentice in
the art of a shoemaker which he useth, by the best means that
he can, shall teach and instruet, or cause to be taught and
instructed, finding and providing unto the said apprentice suffi-
cient meat, drink, lodging and all other necessaries, during the
said term, [and moreover, here add any special contract for
wages, inl case any are to be paid to the apprentice,]and for the
true performance of all and every the said covenants and agree-
ments, each of the said parties bindeth himself unto the other,
and others of them firmly by these presents. In witness whereof,
the parties above named to these indentures interchangeably
have put their hands and seals, at the city of Toronto aforesaid,
the — day of — in the year of our Lord 18—.

Signed, sealed, and delivere! A.B. L. 8.
in the presence of — B.C. L.S
E. K. Schoolmaster. C.D. L.S.

Summons of the Master for misusing lis Apprentice, on 5 Lliz. ¢. 4.
(Burn.)

To the Constable of the Township of —.

_ Whereas complaint and information hath
Home District, been made ux?to me — one of her Majesty’s
justices of the peace in and for the said district, by A. B.
apprentice to C. D. of — in the said township, shoemalker, that
the said C. D. hath misused and evil entreated him the said A.
B. (by cruel punishment, and beating Lim the said 4. B.without just
cause, and by not allowing unto him sufficient meat, drink, appare,
or as the case may be.)  ‘These are, therefore, in her Maujesty’s
name, to command you to summon the said C. D. to appear
before me, at the house of — in the said township, on — the —
day of — at the hour of — in.the afternoon of the same day, to
answer unto the said complaint, and to be further dealt with
according to law. Herein fail you not.

Given under my hand and seal, the — day of — &e.

Summons of the Apprentice on complaint of the Master, on 5 Eliz.
c. 4. (Burn.)
To the Constable of —. '
_ Whereas complaint and® information hath
Home District. } been'made unto me — one of her Majesty’s
Jjustices of the peace in and for the said district, by C. D. of —
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in the said district, shoemaker, that A. B. now being an appren~
tice to him the said C. D. is negligent, stubborn, disorderly (or
as the case may be) and doth not his duty to him his said master.
These are, therefore, to command you to summon the said A. B.
to appear before me at — in the said township, on the — day
of — at the house of — in the afternoon of the same day, to
answer the said complaint, and to be further dealt with according
to law. Herein fail not.
Given under my hand and seal, &c.

Lorm of Recognizance to appear at the Sessions.
See the usual form—Title Recognizance.

"The condition of the above recognizance is such, that if the
above bounden C. D. shall and do appear at the next general
quarter sessions of the peacc to be holden in and for the Home
District, and then and there answer to a complaint to be preferred
against him by A. B. his apprentice, and not depart the court
without leave, then this recognizance to be void.

Taken and acknowledged, &ec.

Order of discharge by four Justices at the Sessions, on the 5 Eliz.
¢ 4§35 (Burn.)

e At a general quarter sessions of the peace,
Home District. Lolden at i in and for the said }fiome
District, the — day of — in the — year of the reign of our
Sovereign Lady Victoria, by the grace of God, of the united
kingdom of Great Britain and Ireland, Queen, defender of the
faith, and so forth, before — justices of our said Lady the Queen,
assigned to keep thie peace in the said district, and also to hear
and determine divers felonies, trespasses and other misdemeanors,
in the said district committed, and of the quorum—it is ordered
as followeth:

Upon the petition of A. B. apprentice to C. D. of — in the
said district, shoemalker, to be relieved, upon certain neglects of
the said master in instructing him in his trade, and in misusing
and evil entreating the said apprentice by cruel punishment, (or
as the case may be.) And the said master having likewise ap-
peared, upon his recognizance taken before J. P. Esquire, one
of the said justices, to answer to the complaint of the said peti-
tion, and having proved nothing whereby to clear himself of the
said complaint, but on the contrary, the said A. B. having given
full proof of the truth of the said complaint, to the satisfaction
of the said court, we therefore, whose hands and seals are here-
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unto set, being four of the said justices, and of the quorum, do
hereby order, pronounce and declare, that the said apprentice
shall be, and is hereby discharged and freed from his said ap-
prenticehood. And this is to be a final order betwixt the said
master and apprentice, any thing in their indenture of appren-
ticeship, or otherwise, to the contrary notwithstanding. Given
under our hands and seals, the day and year first above written.

Complaint of an Apprentice to two Justices, against Iis Master, on
20 G. 2. . 19. where the premium paid is not over £5.

‘o The information and complaint of A. P. appren-
Home sttrlct.} tice to A. M. of — husbzI:ndman, exhibited be-
fore us, two of Her Majesty’s justices of the peace in and for the
Home District, the — day of — in the year, &c. who saith, that
he the said A. P. is an apprentice, bound by indenture, to A. M.
of — aforesaid, husbandman, and that he the said A. M. hath
misused and ill treated him the said apprentice, and particularly,
that on or about the — day of — (here state the facts.)

Before us, A.P.
J. .
K. P

Summons of the Master, by two Justices, on complaint of the Appren-
tice, on the 20 G. 2. ¢. 19. § 3.

To the Constable of —.

Whereas information and complaint hath been
made unto us — two of Her Majesty’s justices
of the peace in and for the said district, by A. P. apprentice to
A. M. of — in the said district, that he the said A. M. hath mis-
used and ill treated him the said A. P. and particularly, (Lere
statethe fucts. ) 'These are, therefore, to require you to summon
the said A. M. to appear before us at — in the said district, on
— the — day of — to answer unto the said information and
complaint. And be you then there, to certify what you shall
have dene in the execution thereof. Herein fail not. Given
under our hands and seals, the — day of —.

Home District.

Discharge of an Apprentice, by two Justices, on the' Master misusing
himy by the 20 G. 2. ¢. 19. § 8.

« .+ | Whereas complaint hath been made before us
Home District. ¢ *__ two of Her Majesty’s jusfices of the peacé
in and for the said district, by A. P. apprentice to A. M. of —
in the said district, tailor, that he the said A. M. hath misused
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and evil treated him the said apprentice, and particularly, (set
fortlh the particulars.) And whereas the said A. M. hath ap-
peared before us, in pursuance of our summons for that purpose,
{mt hath not cleared himself of and from the said accusation and
complaint, but on the contrary, the said A. B. hath made full
proof of the truth thereof, before us, upon oath. We therefore,
by these presents, do discharge him the said A. P. of and from
his apprenticeship to the said A. M. any thing in the indenture
of apprenticeship made between them, or otherwise, howsoever,
to the contrary, notwithstanding. Given under our hands and
seals, the — day of — &ec.

[Or—And whereas it hath been duly proved before us, as well
upon the oath of A. G. constable of — aforesaid, as otherwise,
that Le the said A. C. did duly summon the said A. M. to ap-
pear before us at a reasonable time, in the said summons men-
tioned and specified; but notwithstanding the same, le, the said
A. M. hath not appeared before us according to such summons.
We therefore, having duly examined into the matter of the said
complaint, and the truth thereof having been fully provéed be-
fore us, upon oath, do discharge, &c.]

Complaint to two Justices, of the Master agoinst his Apprentice—on
the 20 G. 2. ¢. 19. § 4.

< The complaint and information of A. M. of
Home District. —in thep Home District, husbandman, taken
and made on oath before us, — two of her Majesty’s justices of
the peace in and for the said district, the — day of — who saith,
that A. P. by indenture to him the said A. M. hath, in the ser-
vice of his apprenticeship, been guilty of several misdemeanors,
miscarriages, and ill behaviours, towards him the said A. M. and
particularly (as the case shall be. )

Before us, A. M.
J. P.
K. P

Warrant for a disorderly Apprentice, by two Justices, on the aforesaid
complaint—1Uy the 20 G. 2. ¢. 19. § 4.

To the Constable of —.
Home District. L "Yhereas oath hath b,eep made before us —
§ two of her Majesty’s justices of the peace
in and for the said district, by A. M. of — in the said district,
husbandman, that A. P. apprentice to the said A. M. hath com-
mitted divers misdemeanors against the said A. M. his master,
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and particularly, (‘as the case shall be.) These are, therefore, to
require you forthwith to apprehend the said A. P. and bring him
before us, to answer unto the said complaint, and to be dealt
with according to law; and vou are to give notice to the said
A. M. that he appear before us at the same time, to make good
the said complaint. Given under our hands and seals the —
day of — 18—,

Commitment of an Apprentice to the House of Correction on complaint
of his Master, by two Justices, on the 20 G. 2.¢. 19. § 4.

To the constable of — in the said district,
and to the keeper of the house of correction
at — in the said district.

Home District.

Whereas complaint hath been made before us — two of Ler
Majesty’s justices of the peace in and for the said district, upon
the oath of A. M. of — in the said district, husbandman, that
A. P. apprentice of the said A. M. hath committed divers mis-
demeanors against him the said A. M. his master, and particu-
larly (as the case may be.) And whereas, upon examination
thereof, and upon hearing the allegations of both parties, having
come Defore us for that purpose, and upon due consideration had
thereof, it manifestly appears to us that he the said A. P. is
guilty of the premises so charged against him, as aforesaid.  We
do therefore liereby command you the said constable, to take
and convey the said A, P. to the said house of correction, and
to deliver him to the said keeper thereof, together with this
warrant:- and we do hereby command you, the said keeper of
the said house of correction, to receive the said A. P. into your
custody in the said house of correction, there to remain and be
corrected, and held to hard labour for the space of —.  Given
under our hands and seals, the — day of —.

Discharge of an Apprentice by two Justices, on complaint of the
Master, by 20 G. 2. c. 19. § 4.

Whereas complaint, &e. (as in the lost prece-

dent.) We do therefore, by these presents,
discharge the said A. P. from his apprenticeship to the said A.
M. any thing in any indenture or indentures of apprenticeship
betwixt them, or otherwise to the contrary notwithstanding.—

Given, &e.

Home Distriet,
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Assignment of an Apprentice.

To all to whom these presents shall come: I, A. M. of — send
greeting.

Whereas my apprentice A. P. hath divers years yet to come
and unexpired of his apprenticeship, to wit — whole years, from
the — day of — now last past, as by his indenture of appren-
ticeship to me sealed doth appear.  Now know ye, that I, the
said A. M. for divers good causes and considerations, me here-
unto moving, have given, granted, assigned and sct over, and
by these presents do fully and absolutely give, grant, assign and
set over, unto A. S. of — all such right, title, duty, term of
years yet to come, service and demand whatsoever, which I, the
said A M. have in or to the suid A. P, or which I may or ought
to have in him Dby force and virtue of the said indenture of
apprenticeship; and morcover I, the said A. M. do by these
presents covenant, promise and agree, with and to the saia A.
S. his executors and administrators, that notwithstanding any
thing by me the said A. M. to be done to the contrary, the said
A. P.shall, during the said term of — years, well and truly
serve the said A. S. as his master, and his commandments
lawful and honest shall do, and from his service shall not absent
himself during the said term: provided, that the said A. S. shall
well entreat and use him the said A. P, and him the said A. P.
in the craft, mystery and occupation of a — which he the said
A. S, new usetly, after the best manner that he can or may, shall
teach, instruct and inform, or cause to be taught, instructed and
informed, as much as thercunto belongeth or in any wise apper-
taineth, and shall also, during the said term, find and allow unto
the said A. P. sufficient meat, drink, apparel, washing, lodging,
and all other things needful or meet for an apprentice.

In witness, &ec.

APPROVERS.

Ax Arrrover is a person who (when indicted of treason or
felony and arraigned for the same,) confesses the fact before
plea pleaded, and appeals or accuses others, his accomplices of
the same crime, in order to obtain his pardon: in this case he is
called an approver. Such approvement can only be in capital
offences, and is, as it were, equivalent to an indictment; for the
appellee is equally called upon to answer it; and if he lath no
reasonable or legal exceptions to make to the approver, (which
were formerly very numerous) he must put himself upon his
trial, and if found guilty mast suffer judgment, and the approver
shall have his pardon ex debito justitice.
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On the other hand, if the appellee be acquitted, the approver
shall receive judgment to be hanged, upon his own confession
of the indictment; for the condition of his pardon has failed, viz.,
the convicting of some other person, and therefore his conviction
remains absolute. 3 Inst. 129. 4 BL Com. 230. 2 Hale c. 4.
29. 2 Haw. c. 24.

But this course of admitting approvements has long been dis-
used, and the law upon the subject is now become merely matter
of curiosity. But what has most contributed to render the system
of approvement obsolete, is the practice which has now prevailed
for many years, of the committing magistrate admitting an ac-
complice to become a witness (or as it is generally termed king’s
evidence) against his fellows, upon an implied confidence, which the
judges of gaol delivery have usually countenanced and adepted,
that if such accomplice makes a full and complete discovery of
that and all other felonies, to which he is examined by the ma-
gistrate, and afterwards gives his evidence without prevarication
or fraud, he shall not himself be prosecuted. 4 Bl Com. 331.

And see post ; Kiny's Lvidence.

ARBITRATION.

By 9 & 10. W. 3. c. 15. § 1. all merchants and others, desi~
ring to end any controversy (for which there is no remedy but by
personal action or suit in equity) by arbitration, may agree that
their submission of the suit to the award of any persons shall be
made a rule of any of Her Majesty’s courts of record, and may
insert such their agreement in their submission, or the condition
of the bond or promise; and upon preducing an affidavit of such
agreement, and upon reading and filing such affidavit in court,
the same may be entered of record, and a rule shall be thereupon
made, that the parties shall submit to, and finally be concluded
by such arbitration; and in case of disobedience thereto, the
party shall be subject to all the penalties of contemning a rule of
court, and process shall issue accordingly; which shall not be
stopped by any order, &ec. of any other court, either of law or
equity, unless it appear on oath that the arbitrators or umpire mis-
behaved themselves, and that such award was corruptly procured.

Any arbitration or umpirage procured by corruption or undue
means, shall be void and set aside by any court of law or equity,
so that such corruption or undue practice be complained of in the
court where the rule is made for such arbitration, before the last
day of the next term after such arbitration made and published
to the parties. § 2.
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The FomgAqf an Agreement.

Articles of agreement enteréd into and concluded upon this
— day of — 1343, between A. B. of — of the one pars, and
C. D. of — of the other part. Whereas (‘here stute the sulject in
dispute, and that an action is now pending in the Court of Q. B.)
And whereas the said A. B.and C. D. for the purpose of putting
an end toall further controversy touching the several matters in
question, have respectively agreed to refer all questions, diffe-
rences and disputes whatsoever, now pending in the said matters,
((wnd i an action is pending, < also by whom, to whom, and in what
manner, the costs of all the parties tn such canse or suit shall be paid” )
to the consideration, judyment and arbitrament, and final award
of — being a person differently named and chosen by the par-
ties liereto, as an arbitrator in the premises; and further, that
the said reference and submission shall and may, in pursuance of
the statute in that behalf made and provided, be made an order
of her Majesty’s said court of Queen’s Bench, if the said court
shall think fit to order the same. Now these presents witness,
that for the consideration and purposes aforesaid, it is hereby
declared and agreed upon by anud between the said parties to
these presents, that they the said parties hereto, and each of them,
their and each of their heirs, executors and administrators, on
his and their respective parts, shall and will well and truly stand
to, abide by, perform, fulfil and keep, the order, arbitrament,
final determination, and award of the said — the arbitrator so
as aforesaid, indifferently named and chosen by them the said
parties hereto, to adjudge, arbitrate, determine, order and award
between them, of and concerning all questions, titles, controver~
sies, differences and disputes, now depending or subsisting be-
tween them in the premises, and also by whom and in what
manner, and to whom the costs in the said suit are or ought to
be paid, so as the said arbitrator shall make such his order, arbi-
trament, final determination and award, in writing under his
haud and seal, ready to be delivered to the said parties, or such
of them as shall require the same, on or before the — day of —
next ensuing the date of these presents. And itis hereby agreed
by and between the said parties hereto, that no action at law or
suit in equity, shall be commenced or prosecuted by any or either
of them against the said — for or on account of his award, to be
made pursuant to this agreement. :

In witness whereof, the said parties to these presents have
hereunto set their hands and seals, the day and year first above
written.

Signed, sealed, and delivered, A.B. L.S.

in the presence of — C.D. L.S.

. .
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\ fl?ze:Award.

To all to whom these prese,nf:éf shall come: I, — of — yeoman,
send greeting. ’

Whereas (here recite the subject inatter in dispute, and the agree-
ment to refer the same to arbitration, as in the above form.) Now
know ye, and these presents witness that I the said — having
taken upon myself the said reference, and having heard the
statement of the parties and their witnesses, and having examined
the matters and proofs produced on both sides, and having inves-
tivated -the transactions and accounts by and between the said
parties, and maturely considered the same, do make my award
in manner following, that is to say,—I do Lereby award and
determine that there is now justly due and owing to the said
A. B. from the said C. D. the sum of £— upon a balance of
account: and I do award, order and direet, that the said C. D.
shall pay the said sum of £ — to the said A. B. or his order,
within — after the publication of this my award, and notice
thereof in writing given to the said C. D.: and I do further
order and direct, that each of the said parties shall pay his own
costs, charges and expenses, of and concerning the said suit, and
of all matters whatsoever attending the said reference:* and I
do further order and direct, that the costs and charges of and
attending this my award, shall be paid equally between the said
parties. In witness whereof, I have hereunto set my hand and
seal, the — day of — 18 —.

Signed, sealed, and delivered,

in the presence of —

ARRAIGNMENT.

THE arraignment of a prisoner consists in calling him to the
bar by his name, and commanding him to hold up his hand, in
order to identify his person, reading over distinctly the indict-
ment to him, that he may understand the charge, and demanding
of him whether he is “guilty” or “not guilty.” The practice
formerly was, to ask him, in addition, how he would be tried—
to which the answer required was—¢“by God and my country.”
But now, by the 4 & 5 V. c. 24. § 14. if any person whatsoever,
being arraigned upon any indictment for treason, felony or
piracy, shall plead thereto a plea of “not guilty,” such person

* The arbitrator may award otherwise, as he may think proper, and ‘award
either party to pay the whole. , .

E
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shall, by such plea, witheut any further form, be deemed to
have put himself or herself upon the country for trial, and the
court shall, in the usual manner, order a jury for the trial of
such person accordingly.

§ 15. If any person, being arraigned upon or charged with
any indictment or information for treason, felony, piracy or mis-
demeanor, shall stand mute of malice, or will not answer directly
to the indictment or information in every such case, it shall be
lawful f.r the court, if it shall so think fit, to order the proper
officer to enter a plea of “not guilty” on behalf of such person,
and the plea so entered shall have the same force and effect us
if such person had actually pleaded the same.

The prisoner should stand ut the bar till he receives judgment,
without irons, shackles or bends. 2 Hale, 219.

ARREST.

AN arrest is, in the criminal law, an apprehending or restrain-
ing of the person of any individual, in order to be forthcoming
to answer an alleged or suspected offence or crime: and to such
an arrest all persons whatsoever, without distinction, are equally
liable; but no man can, in general, be arrested, unless charged
with such a crime as will at least justify holding him to bail
when taken. 4 Bl Com. 289.

Arrest by Warrant.

A warrant may be granted, in extraordinary cases, by the
privy council, or any of the secretaries of state, but ordinarily,
by justices of the peace. 1 Ld. Raym. 65.

A justice may grant a warrant in all cases where he has a
jurisdiction over the offence, in order to’compel the person
accused to appear before him. 12 Co. 130. 2 Haw. 84. Bane
v. Methuen. 2 DBing. 63.

Thus a warrant may be granted in all treasons, felonies, and
breaches of the peace, and also fer all such offences-as a justice
has power to punish by statute.—I%id. So a justice may grant
a warrant against an offender charged on oath with having pub-
lished a libel, and compel him to find sureties.  Butt v. Conant.
1 Brod. § B. 548.

It may be issued also to apprehend a person accused of felony,
though not indicted, or to apprehend a person suspected of felony,
though the original suspicion be not in the justice issuing the
warrant, but in the party that prays it, for the justice 1s the
competent judge of the probability offered to him of such sus-
picion. 2 Hale, P. C. 108. and see 34 Edw. 3. c. 1.
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But no warrant should in anv case be granted without an ex-
amination upon cath'of the party requiring it, as well to ascer-
tain that there is a felony or other crime actually committed, as
also to prove the cause and probability of suspecting the party
against whom the warrant is prayed. 2 Hale, 110.

The reasonable grounds of suspicion are—common fame;
being found in such circumstances as induce a strong presump-
tion of guilt; the flight or escape of the person suepected being
found in enl company; or living an idle, vagrant and dlsorderly
life. 2 Haw. 76. .

The warsant should be under the hand and seal of the justice;
sheuld set forth the time and place of making, and the cause for
wliich it is made; and should be directed to the constable, or
other peace niﬁcer, (or it may be to any private person, by
name, Salk. 176.) requring Lim to bring the party, either gene-
, Tally, before any justice of the peace for the county, (or dlatrlct)
or only before "the Jjustice who granted it: the warrant in the
latrer case being called aspecial warrant. 2 Haw. 83. 4 BL 290.

A general warrant to apprekend all persons snspected, with-
out naming or describing any person in particular, is illegal and
woid, for it Is uncertainty. 1 Hale, 530. 2 Hau. 82.

In like manner, a bl warrans, filled up by a third person,
-with the name of an officer after the warrant s signed and sealed
by the magistrate, is illegal.  Stockley's case, 1 East. P. C. 310.
Kouson v. Barrow, 6 T. R. 122.  Stevenson’s case, 10 St. 1'r. 462,

The cause of the arrest should be stated with sufficient cer-
tainty on the face of the warrant, in oxder to shew the jurisdic-
tlon of the court, or magistrate granting it.

When a warrant properly penned is received by the officer,
he is bound to execute it within the district for which the juris-
diction of the magistrate extends; and the officer will (by 24
G- 2.c. 44.) be in that case indemnified, even though the magis-
trate should not have strict authority to grant it. 4 BL 291.

The warrant of a justice of the peace in one district, must be
backed, that is, sigued by a justice of the peace in another,
before it can be executed in the latter distriet. And see 23 G.
2..c. 26. and 24 G. 2. ¢. 55.

'When a constable, after he -has arrested the party under a
warrant, suffers him to go at large, mpon his promise to come
again and find suretxes, he canuot afterwards arrest him by
force of the same warrant; but if the party return and put him-
self again under the custody of the constable, it seems that the
constable amay then lawfully detain bim and carry hlm before
the justice. 2 Haw. 81,
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And if the party escape, the officer may take him again,
although he goes out of view, or flies into another town or
county. Dalt. c. 169.

Arrest without Warrant.

A justice of the peace may apprehend, or cause to be appre-
hended, by word only, any person committing a felony, or
breach of the peace, in his presence. 1 Halz, 86. And sce 34
Edw. 3. ¢. 1. '

So the sheriff, and the coroner, may apprehend any felon within
the county, without warrant. 2 Hale, 87. 88. 4 BL Com. 292.

So also the constable may arrest any one for a feleny or breack
of the peace, committed in his view, and carry him before a jus-
tice of the peace. And in case o a felony actually committed,
or a dangerous wounding wherehy felony is likely to ensue, he
may also, upon a probable suspicion, arrest the party, notwith-
standing the suspicion arise not in his own mind, but in that of
some other person, who communicates it to the constable. DBut
in this last case he cught to inquire scrupulously into the causes
of the suspicion; for though he cannot do this upon oath, it may
reasonably carry over the suspicion to his own mind. 2 Hule, 91.

And although it should afterwards appear that no felony has
been committed, yet he may justify an arrest without a warrant
on a charge of felony made by another person, on reasonable
cause of suspicion.—Samuel v. Payne, 359. Or even if; without
any charge, the constable himself has reasonable cause of sus-
picion.  Beckwith v. Shilly. 6 B. § C. 635.

And if one menace another to kill him, and complaint be
made to the constable forthwith, the constuble may (in order to
avoid the present danger) arrest the party, and detain bim till
he can conveniently bring him to a justice of the peace; and
this on the ground that it is the duty of the officer to prevent a
probable felony, (2 Hale, 88; or, according to Daiton, ¢ 116.
§ 3.) even a probable battery or assault.

Watclmen, who are appointed by the statute of Winchester,
(13 Edw. 1.) to keep watch and ward in all towns, from sun-
setting to sun-rising, or such as are mere assistants to the con-
stable, may arrest all offenders, and particularly night-walkers,
and disorderly persons, and commit them to custody till the
morning. 2 Hale, 98.

By the 4 & 5 V. c. 25. § 55. any person found committing any
offence punishable by indictment, or upon summary conviction
under this act, may be apprehended without a warrant by ar‘xly
peace officer, or the owner of the property. The 4 & 5 V.
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¢. 26. § 28. contains a similar provision for offences under that
act.

By private persons.

Any private person, who is present when any felony is cora-
mitted, is bound by the law to arrest the felon, on pain of fine
and imprisonment if he escape through his negligence.—
2 Hue. 74.

So where an indictment is found against a party, a private
persen may arrest the offender.  Dalt. ¢. 170. § 5. 1 Haw. c.
8. §12. 1 Last. P. C. 301.

A private person may arrest any suspicious night-walker, eor
a common cheat, in order to take them before a justice. 1 Jones,
249. Cro. Car. 274. 2 Rol. Ab. 546.

The manner of making an Arrest.

The party arrested should have due notice of the officer's
authority. 1 Hale, 458. 470. 1 Haw. c. 31. § 49. 50.  Fost.
810. Kel. 136.

But otherwise, if the officer and his business be known.—
Mackally's case. 9 Co. 69. Pew's case.  Cro. Car. 183. And
this will apply as well to a special bailiff as to a known officer.
2 Russ. 787,

After a due notification to the party, a bailiff juratus ef cognitus
(sworn and known) acting in his own district, need not shew the
warrant by which he is constituted bailiff. 1 Hale, 458. 461.
583. 9 Co. 69. Gordon’s case. 1 East. P. C. 315: or, as it
seems, the particular warrant directed to him to execute.—
1 East. P. C. 815.

But if he acts out of his precinet, and is not sworn, or com~
monly known, he must then shew his warrant, if demanded.—
1 Hale, 459. Fosi. 320.

If the constable has no authority, a notification of his authority
becomes more essential. In this case, it seems that the produc-
tion of his staff of office, or any other known ensign of authority,
will be sufficient. 1 Hale, 460. et. seq. - Fost. 310.  Kel. 66.
115. 1 Russ. 738,

An arrest in the night Is good, both at the suit of the king
and of the subject, in order to prevent the escape of the party.
9 Co. 66.

Bare words will not make an arrest, without laying hold on
the person, or otherwise confining him. But if an officer comes
lnto a room, and tells the party he arrests him, and locks the
door, this is an arrest. -1 Salk. 79. 2 Haw.129. Cas. temp.
Hard, 801. :
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Doors and windows may be broken open if necessary, in order
to make an arrest under a magistrate’s warrant, or any other
criminal process: but in this case, the officer must first signify
to those in the house the cause of his coming, and request
admittance. 2 Haw. 86. 1 Hale, 459. 2 Haule, 117.  Dalt.
¢. 169.  Iost. 320. 1 East. P. C. 315.

And as an officer may breuk open a man’s own house, so may
he break open the house of a stranger, in order to take him; but
the parties must be there, if not, the officer will be a trespasser.
2 Hale, 117; unless acting under a magistrate’s warrant.

Where one is known to have committed a treason or felony, or
to have given another a dangerous wound—then, if pursued by
an officer, or even a private person, with or without warrant,
doors may be broken to apprehend him. 1 Hale, 439, 2 Hue.
c. 14.§ 7. Fost. 320.

Upon any process of contempt from courts of justice, the officer
charged with the execution of such process, may break open
doors, if necessary, to exccute it. Burdett v. Abbot. 14 Lust. 157.

So the like may be done upon a capias ut lagatum, a capius pro
Jine, or upon an lLabere focius possessionem, or where a forcible
entry or detainer is found by inquisition, before justices of peace,
or appears upon their view. 2 Haw. ¢. 14. § 6. 4 €om. Diy.
bit.  Torcille entry (D. 6.)

Or on the warrant of a justice for levying a penalfy on a con-
viction grounded on any statute, which gives the whole or any
part of such penalty to the king. 2 Haw. c. 34. §5.  Butin
this case the officer, if required, must shew the warrant, and
suffer a copy to be taken. 27 G. 2. . 20.

So where there is an gffray in a house, in the view or hearing
of the constable, and manslaughter or bloodshed is likely to
ensue, he may break open doors to keep the peace. 2 Hale, 95.
1 Haw. 137. 2 Haw. 87.

So if there be a disorderly drinking or noise in a house, at an
unreasonable time of night, especially in inns, taverns, or ale-
houses, the constable, or his watch (demanding entrance and
being refused) may break open the doors, to see and suppress
the disorder. 2 Hale, 95.

Sowherever a person escapes from a lawful arrest, and shelters
himself in a house, the officer may break open doers to retake
him, whatever the cause of arrest may have been. 2 Haw. 87.
But if it be upon a fresh pursuit, the officer (it seems) should
have & warrant. 1 East. P. C. 324.

And in any of the above cases, where the officer enters a
house, and: the doors are locked upon him to prevent his egress,
he may break them open to regain his liberty. J&id.
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What s to be done after malzmg an Arrest.

When the arrest is by warrant, the officer who has made it
should forthwith bring the party before a magistrate, according:
1o the direction of the warrant. If the warrant be to bring the
defendant before any justice of the district, then the officer may
bring him before what justice he thinks fit; for the ‘defendant
Limself has no election in the matter. 1 Hale, 582. 2 ). 112.

If the time be unseasonable, as in or near the night, whereby
lie cannot attend the justice; or if there be danger of a present.
rescue; or if the party be sick, then the constable may keep the
party in a house, or any place of security, till the next day, or
such time as it may be reasonable to bring him. 2 Hule, 120.

And after the officer has brought him to a justice, yet he is
still in custody, till the justice discharge, or bail, or commit him.
Lhid.

But the constable need not return the warrant itself, but may-
keep it for Lis own justification, in case he should be questioned
for what he has done upon it. Ld. Raymond, 1196.

(Tor the form of warrant, see Warrant.)

ARSON.

ARsov, at common law, means the malicious and wilful burn~
ing of a house, or out-house, of another man; and being an
offence of very great malignity, was always considered of the
degree of felony. 1 Haw. 105.

By Statute.

The Statutes relating to this offence are the 23 H. 8. c. I.
25 H.8.¢.3. 4§35 Ph.Mc 4. 22 §23.C. 2.¢c.7.all of
which are now obsolete.

By Stat. 6 An. c¢. 31.if any servant through negligence or
carelessness shall set fire to any dwelling-house, he shall forfeit
£100. and in default of payment be committed to hard labour
for eighteen months.

And now, by stat. 4 & 5 V. c. 26. § 2. whosoever shall unlaw-
fully and maliciously set fire to any dwelling-house, any person
being resident therein, shall be guilty of felony, and being
convicted thereof, shall suffer death. §. 3. Whosoever shall
unlawfully and maliciously set fire to any church, chapel, or
meeting-house for religious worship, or any house, stable, coach-
house, out-house, ware-house, office, shop, mill, malt-house,
hop-oast, barn or granary, or to any building or erection used
in carrying on any trade or manufacture or any branch thereof,, .
whether the same or any of them shall then be in the possession
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of the offender, or in the possession of any other person, shall
be guilty of felony, and being convicted thereof, shall be liable,
at the discretion of the court, to he imprisoned at hard labour
in the provincial penitentiary for life, or for any term not less
than seven years. or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years.—
§ 17. Whosoever shall unlawfully and maliciously set five to any
stack of corn, grain, pulse, peat, coal, charcoal, or wood, or any
steer of wood, shall be guilty of felony, and being convicted
thereof, shall be liable, at the discretion of the court, to be
imprisoned at hard labour in the provincial penitentiary for the
term of his natural life, or for any term not less than seven
years, or to be imprisoned in any other prison or place of con-
finement for any term not exceeding two years,

Information against a person for burning a Barn.

Home District, | The information and complaint of A. B. of —

to wit, in the said District, yeoman, taken on oath
this — day of — in the year of our Lord one thousand eight
hundred and thirty-four, before me J. P. Esq. one of Her Ma-
jesty’s justices of the peace in and for the said district. The
said informant saith, that about the hour of three o’clock this
morning he discovered that his barn adjoining to his dwelling-
house, situate in the said township, was on fire, and that from
the information he hath received he hath good cause to suspect,
and doth verily suspect that the same was wilfully and feloniously
set on fire by one C. D. of — labourer, with intent thereby to
injure this informant, wherefore he prayeth a warrant against
the said C. D. and that Lie may be dealt with accozding to law.

Sworn, &e.

Warrant thereon.

To the Constable of — in the Home District.

Home District, | Whereas A. B. of — hath this day made com-

to wit. plaint on oath, before me J. P. Esq. one of
Her Majesty’s justices of the peace for the said district, that &e.
(‘here state the offence as laid in the information ). "These are there-
fore to command you forthwith to apprehend and bring before
me, or some other of Her Majesty’s justices of the peace for the
said district, the body of the said C. D. to answer unto the said
charge and to be further dealt with according to law. Herein
fail you not. Given under my hand and seal, the — day of —
in the year of our Lord 1843.

For Commitment for further Examination—see pest Justice of the
Peace.,
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Warrant of Commitment for Trial. ( Archbold.)

Home District, } J. P. Esquire, one of Her Majesty’s justices

to wit. } of the peace for the said district, to the con-
stable of —in the said district, and to the keeper of the common
gaol at Torento, in the said district. -

These are to command you the said censtable, in Her Ma-
Jjesty’s name, to convey and deliver into the custody of the keeper
of the suid common gaol, the body of C. D. charged this day
before me the said justice, on the oath of A. B. of — yeoman,
for that he the said C. D. on or about the — day of — instant,
unlawfully, maliciously and feloniously, did set fire to a certain
barn, of him the said A. B. situate in the said township of —
with intent thereby then and there to injure the said A. B.
against the forin of the statute in that case made and provided.
And you the sald keeper are hereby required to receive the
said C. D. into your custody, in the same common gaol, and
Lim there safely to keep, until he shall be thence delivered by
due course of law. Herein fail you not.  Given under my hund
and sezl, the — day of — in the year of our Lord —

ARTICLES OF THE PEACE.

WHEXEVER a verson has just cause to fear that another will
burn his house, or do him or his wife or children, a corporal hurt,
or nulawfully imprison anv of them, or that he wiil prucure
otiers to do so, he may exhibit articls of the peuce against the
person fromn whom he apprehends such mischief, either in the
courts of chancery or queen’s beneh, or before a justice of the
peace; and such court or justice is bownd to require the party
to find sureties to keep the peace towards the exhibitant, upon
the latter making oath that he is actually under such fear from
the other person, and that he has just cause to be so, and that
he does not require such surety out of malice or vexation. 1
Hew, c. 60. § 6. 7.

And all persons whatsoever under the Queen’s protection,
subjects or aliens, have a right to demand surety of the peace.

A wife may demand it against her husband, and a husband
against his wife, Ib. § 2. 4.

Sureties of the peace may be required from any person what-
soever under the degree of nobilitv: but infunts, and married
women, ought to find security by their friends, and not to be
bound themselves. Jb. § 5.

When the articles are exhibited before a justice of the peace,
the party, if present, may be immediately committed, uuless he
offer sureties; but if he be absent, the justice canuot commit
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him for not finding security, untii he has been required, and has’
refused to do so; and the warrant, in that case, must shew the
cause for which it is granted, and at whose suit. 1 Haw. ¢. 60.
§9. Rer. x. Wilks. Ibid. (5.) ‘

The proper course in such a case would be, for the justice to
take the information, upon oath, of the party complaining, with
a statement of the particular facts or menaces that induce the
complainant to fear some injury to himself or property: upon
which, the justice may issue his warrant for bringing the party
before him; wupon his being brought before him, he may then
either bind him over with sufficient sureties to keep the peace,
or to appear at the sessions. If bhound over to appear at the
sessions, he should also be bound to keep the peace, in the mean-
time, towards the party complaining, and this is the common
form of the precedent. 1 Huww. ¢. 60. § 16. It is better, how-
ever, for justices to bind over the parties to keep the peace a
reasonable time, to be stipulated in the recogmizance, rather than
to appear at the sessions, where the offender would be obliged
to find fresh secarity, without any new offence being alleged ;
and for non-appearance, his recognizance would be forfeited,
oxeept reasonable camse shewn, by sickness or otherwise; and
this opinion is corroborated by a recent decision in the court of
«queen’s bench, which determines that a justice of the peace is
authorised to take surety for the peace for a limited time, (e. g.
two years) according to his discretion, and that lie need not bind
the party over to the next sessions. 2 B. and 4. 273.

A warrant for the peace must be executed by the person only
to whom it is directed, who is authorised to break epen any door
.on being refused admittance and stating the cause of his coming.
2 Haw. ¢. 14. § 2.

If rhe warrant is special, the party must be earried before the
Jjustice granting it, and no other; but if general, the offender
may be taken before any justice, and the officer may take him to
prizon on refusing to give sureties before such justice. 1 Haw.
¢ 60, § 13, If the accused, on being apprehended, refuse to
obey the warrant, or to find sureties, the officer may, without
further warrant convey him to gaol: but the warrant should so
direct, otherwise it is prudent to bring him before the justice,
by whom, on refusal to find sureties, he may be committed with-
.out further warrant. 2 H. H. 112. Dalt. ¢. 118.

An officer not doing his duty, may be indicted and fined at
the sessions.  Dalt. c. 118.  If the sureties are insufficient, the

justice may compel the party to find better. C.116.119. But
if the sureties should die, the principal is not compellable to ind
wothers, their executors or administrators being liable.
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The recognizance may be forfeited by doing any actual vie-
lence to the person of another, or causing it to be done by his
instigation. Dalt. c. 121, A justifiable assault is no forfeiture.
Y Haw. c. 60. § 23. 24.

If the recognizance is made to keep the peace generally, it
shall be deemed to be during the parties life; and as such re-
cognizance caunot be discharged, it should not be so granted on
slight grounds. Dalt. ¢. 119. 120.  Bat it is discharged upon
the death of the queen, or of the principal. 1 Haw. c. 60. § 17.
And it has been held that the recognizance may be discharged
on the release of the complaining party. b ,,

If the recognizance is to keep the peace towards the queen
and all her subjects, the sessions may discharge it, unless on
proclamation some person appears to demand sureties upon war-
rantable cause; but if it is made to keep the peace with a par-
ticular person, the sessions will not discharge it, though the
person requiring it do not appear ; and the court may bind over
the party to the next sessions. Dali. c. 120.

If the party accused be in prison for want of sureties, or.
the death of the party demanding the peace, he shall be re
leased, or if he ofters sufficient surety while in prison. Dalz.
c. 118,

See also, title—SURETY FOR 6OOD BEHAVIOUR.

Information to require Surety of the Peace and good behaviour.
{TooxE.)

Home District, | The information and complaint of A. B. of —

to wit. taken on oath before me, J. C. Esq. one of
Her Majesty’s justices of the peace in and for the said distriet,
this — day of — 18—, who says, that C. D. of — yeoman, did
on the — day of — threaten to beat (%ill, maim, §c. as the fuct
may happen to be ) this complainant, and that from the above and
other threats used by the said C. D. towards this complainant,
he, this complainant, is afraid that the said C. D. will do him
some bodily harm, and therefore prays that the said C. D. may
be required to find sufficient sureties to keep the peace and be
of good behaviour towards him, this complainant. And the said
A. B. also saith, that he doth not make "this complaint against,
nor require such sureties from the said C. D. from any malice
or ill will, but merely for the preservation of his person from
lnjury.

A. B.

Sworn before me.
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Warrant thereon.

To the Counstable of — in the Home District.

Home District, } Forasmuch as A. B..of — yeoman, hath per-

to wit. § sonally come before me, J. C. Esq. one of her
Majesty’s justices of the peace in and for the said District, and
hath this day taken his corporal cath, that C. D. of — yeoman,
did on the — day of — at — threaten to beat, &ec. (or as the
case may be) the said A. B. and that from the above and other
threats used by the said C. D. towards the said A. B. he, the said
A. B is afraid that the said C. D, will do him some bodily harm,
and hath therefore praved of me, the said justice, security of the
peace and good behaviour to be had or granted to him the said
A. B, against the said C. D. These are, therefore, to require
you, in the name of our said Jady the Queen, immediately upon
sight hereof, to bring the said C. D. before me, to find sufficient
sureties for his personal appearance at the next general quarter
session of the peace to be holden in and for the said district,
then and there to answer to the premises, and in the meantime
that he, the said C. D. do keep the peace and be of the good
behavicur towards our said lady the Queen and all her hege
people, aud especially towards the said A. B, Given under my
Land and seal, at — in the said district, the — day of —.

Condition of the Rrcognizance to appear at the Sessions.

The condition of this recopnizance is such, that if the above
bonnden C. D. shall personally appear at the next general quar-
ter sessions of the peace, to be holden in and for the Home Dis-
trict, und then and there answer to articles of the peace to be
then and there exhibited against him by A. B. of — and shall
also do and receive what shall be then and there enjoined him
by the court; aund in the mean time shall keep the peace, and
be of the yood behaviour towards the Queen and all her liege
people, and especially towards the said A. B. then the above
recognizance to be void, or otherwise to remain in full force.

Conditien of the Recognizance to keep the Peace, §c. without appear-
ance at the Sessions.

The condition of the above recognizance is such thatif the above
bounden C. D. shall keep the peace, and be of the good beha-
viour towards the Queen and all her liege people, and especially
towards A. B. of — for the space of one year, (or longer if need be)
then this recognizauce to be void, or else to remain in tull force.
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Commitment for want of Sureties.

To the Constable of — and to the Keeper of the Gaol at Toronto,
in the said Home District.

Home District, | Whereas C. D. of — in the said district, yeo-
to wit. man, is now brought before me J. C. Esquire,
one of her Majesty’s justices of tEe peace in and for the said
district, and is by me required to find sufficient sureties to be
bound with him In a recognizance for his personal appearance
at the next general quarter sessions of the peace, to be Lolden
in and for the said district, and in the mean time to keep the
peace and be of the good behaviour towards the Queen and all
her liege people, and especially towards C. D. of — in the said
district, yeoman; and whercas he the said C. D. hath refused*
and doth now refuse before me to find such sureties. These are
therefore in the name of our said lady the Queen, to command
you the said constable forthwith to convey the said C. D. to the
common gaol of our said lady the Queen at Toronto in the said
district, and to deliver him to the keeper thereof there together
with this precept, and I doin the name of our said lady the
Queen, hereby command you the said keeper to receive the
said C. D. into your custody in the said gaol, and him there
safely to keep until he shall find such sureties as aforesaid or be
otherwise discharged in due course of law. Given under my
hand and seal the — day of — in the year of our Lord 18—.

The form of a supersedeas to be used where the defendant finds surety
before the warrant is executed upon him.

J. C. Esquire, one of the justices of our lady the Queen,
assigned to keep the peace within the Home District, to the
sheriff of the said district, and to the constables and others, the
faithful ministers and subjects of our said lady the Queen within
the said district, and to every of them, greeting.

Home District, | Forasmuch as C. D. of — in the said district,

to wit. yeoman, hath personally come before me at
— in the said district, and hath found sufficient surety, thatis
to say, E. F. of — yeoman, and E. H. of — yeoman, either of
whom hath undertaken for the said C. D. under the pain of £20,
and he, the said C. D. hath undertaken for himself, under the
pain of £40, that he, the said C. D. shall personally appear at
the next general quarter sessions of the peace, to be holden in
and for the said district, then and there to answer to articles of

* A neglect or inability to find sureties is the same as a refusal at law.
F
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the peace to be exhibited against him by A. B. of — yeoman,
and to do and receive what shall be then and there enjoined him
by the court, and, in the mean time, to keep the peace and be
of the good behaviour towards the Queen and all her liege

eople, and especially towards the said A. B. Therefore, on
gehalf of our said lady the Queen, I do command you and every
of you, that you utterly forbear and do cease to arrest, take,
imprison, or otherwise by any means, for the said cause, to
molest the said C. D. and if you have for the said occasion and
for none other taken and imprisoned him the said C. D., that
then him you deliver or cause to be delivered and set at liberty
without further delay. Given under my hand and seal this —
day of — &c.

Release of the Surety fir the Peace, §e.

Home District, | Be it remembered, that A. B. of — in the
to wit. said district, yeoman, on the — day of —
in the — year of the reign of our sovereign lady Victoria, came
before me J. C. Esq. one of the justices of our said lady the
Queen assigned to keep the peace within the said district, and
there remised and freely released to C. D. of —in the said
district, yeoman, the surety of the peace and good behaviour by
him the said A. B. before me prayed against the said C. D.
Given under my hand and seal, the — day of — in the year
of our Lord 18—.

Or, if it is before another Justice, then say—

The surety of the peace and good behavicur which he has
against C. D. of — in the said district, yeoman. Given, &e.

Discharge of one committed for want of Sureties.

J. C. Esq. one of the justices of our lady the Queen assigned
te keep the peace in the Home District, to the keeper of her
Majesty’s gaol at Toronto, in the said district, greeting.

Home District, } Forasmuch as C. D. in the prison of our said

to wit. lady the Queen, in your custody now being,
at the suit of A. B. of — in the said district, yeoman, for the
want of his finding sufficient sureties, &ec. (as in the former pre-
cedents of a supersedeas.) Therefore, on the behalf of our said
lady the Queen, I do command you, that if the said C. D. do
remain in the said gaol for the said cause, and none other, then
you forbear to grieve or detain him any longer, but that you
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deliver him thence and suffer him to go at large, and that upon
the pain which will fall thereon. Given under my hand and
seal, this — day of — 18—. J.C.

Form of Articles of the Peace.

Home District, ) C. D. wife of E. D. of — in the said distriet,

to wit. labourer, prays surety of the peace against
the said E. D. her said husband, for fear of death or bod11y
injury.

First—This informant, on her oath, saith that she intermarried
with her said husband about — years ago, since which time he
hath often in a cruel, barbarous, and “nhuman manner, beat,
abused and ill-treated chis informant, and frequently threatened
to take away her life.

Secondly—This informant saith that on the — day of — last
past, her said husband in a violent passion, ('state the particular
acts of cruelty. )

Lastly—This informant saith, that she is actually afraid her
said husband will do her some bodlly injury, if not murder her,
should she return home again to him; and saith that she doth
not make this complaint against her said husband out of any
hatred, malice, or ill-will which she hath or beareth towards him,
but purely for the preservation of her life and person from
further danger.

Articles of the peace should have the signature of counsel.

ASSAULT AND BATTERY.

Ax assault is a forcible attempt to do a corporal injury to
another; a blow, however trifling, is a battery; every assault,
however, is not a battery; but every battery necessarily includes
an assault. 1 Haw. P. C.263. So striking at another, or even
holding up a fist in a menacing manner, will amount to ar
assault. 1 Haw. C. 62.

An unlawful imprisonment is also an assault in law. 1 Haw.
C. 60.

An assault in some instances may be justified: Thus a party
may justify an assault, molliter manus imposuit, in defence of his
goods, his wife, father, mother or child, and a wife in defence of
her husband.—1 Ld. Ray, 62.

A servant may also justify an assault in defence of his master
but doubtful whether a master may do so in defence of his se-
vant, 1 Salk. 407.
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So also may a master reasonablycorre ct his apprentice. or
servant; and a master his scholar: “but immoderate correction,
or with an unlawful instrument, will constitute an assault.—
3 Salk. 47,

A common assault is punishable as a misdemeanor; and the
punishmert usually inflicted is fine, imprisonment, and the
finding of sureties. 4 Bl Com. 417.

Aggravated Assaults

Are such as are committed by persons with intent to commit
felony or some other illegal act; assaulting a magistrate or
constable in the execution of his duty; or a servant his master;
and the like.

And any servant assaulting Lis master or mistress may, upon
conviction before fwo justices, and upon the oath of two witnesses,
be imprisoned for a year, or less. 5 Eliz. c. 4. § 2L

Also, any person assaulting or cliallenging another for money
won by gaming, shall forfeit to the King all his goods, and be
imprisoned two years. 9 Ann, c. 14. § &.

By the 4 & 5 V. c. 27. § 25. Where any person shall be
cliarged with and convicted of any of the following offences as
misdemeanors, that is to say, of any assault with intent to com-
mit felony; of any assault upon any Peace officer or Revenue
officer in the due execution of his duty, or upon any person
acting in aid of snch officer; of any assault upon any person
with intent to resist the lawful apprehension or detainer of such
party so assaulting, or of any other person for any offence for
which he or thev may be liable by law to be apprehended or
detzined; or of any assault committed in pursuance of any con-
spiracy to raise the rate of wages; in any such case the Court
may sentence the offender to be imprisoned for any term not
exceeding two years, and may also (if it shall so think fit) fine
the offender, and require him to find sureties for keeping the
heace.

§ 26. And if any person shall unlawfully and with force hin-
der any seaman from working at, or exercising his lawful trade,
business, or occupation; or shall beat, wound, or use any other
violence to him with intent to deter or hinder him from working
at or exercising the same; or if any person shall beat, wound,
or use any other violence to any person, with intent to deter or
hinder him from selling or buying any wheat, or other grain,
flour, meal, or malt, in any market or other place; or shall beat,
wound, or use any other violence to any person having the care
or charge of any wheat or other grain, flour, meal, or malt,
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whilst on its way to or from any city, market, town, or other
place, with intent to stop the conveyance of the same, every
such offender may be convicted thereof before two justices of
the peace, and imprisoned and kept to hard labour in the
common gaol or house of correction, for any term not exceeding
three calendar months: Provided always, that no person who
shall be punishz2 for any such offence, by virtue of this provi-
sion, shall be punished for the same offence by virtue of any
other law whatsoever.

§ 86. And when any person shall be convicted of any offence
punishable by this act, for which imprisonment may be awarded,
the court may sentence the offender to be imprisoned, or to be
imprisoned and kept to hard labour in the common gaol or house
of correction, and also direct that the offender shall be kept in
solitary confinement for any portion or portions of such impri-
sonment, or of such imprisonment with hard labour, not exceed-
ing one month at any one time, and not exceeding three months
in any one year, as to the court in its discretion shall seem meet.

Common - Assault.

By the 4 & 5 V. ¢. 27. § 27. where any person shall unlaw-
fully assault or beat any other person, it shall be lawful for any
justice of the peace, upon complaint of the party aggrieved
praying him to proceed, summarily, under this act, to hear and
determine such offence: and the offender, upon conviction
thereof before him, shall forfeit and pay such fine as shall appear
to him to be meet, not exceeding, together with costs, (if
ordered) the sum of £5, which fine shall be paid to the treasurer
of the municipal district or place in which the offence shall have
been committed, and make part of the funds of such district; or
if the conviction be had in any place not within any municipal
district, then such fine shall be paid over to such officer and be
applicable to such purposes as other fines and penalties by law
are: and the evidence of any inhabitant of the municipal district
shall be admitted in proof of the offence, notwithstanding such
application of the fine: and if such fine and costs (if ordered) be
not paid upon convietion, or within such period as the said
justice shall appoint, it shall be lawful for him to commit the
offender to the common gaol or house of correction, there to be
imprisoned for any term not exceeding two calendar months,
unless such fine and costs be sooner paid: but if the justice,
upon the hearing of such case, shall deem the offence not to be
proved, or shall find the assault or battery to have been justified,
or so trifling as not to merit any punishment, and shall accor-
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dingly dismiss the complaint, he shall forthwith make out a*

s
B4,

certificate under his hand, stating the fact of such dismissal, and =

shall deliver such certificate to the party against whom the com~
plaint was preferred: and if suck costst shall not be paid imme-
diately upon dismissal, or within such period as such justice shail
at the time of such dismissal appoint, it shall be lawful for him
to issue his warrant to levy the amount of such costs within a
certain time, to be in the said warrant expressed; and in default
of sufficient distress, may commit the party by whom such costs
shall be so ordered to be paid as aforesaid to the common gaol
of the district, county, or division where such offence shall be
alleged to have been committed, there to be imprisoned for any
term not exceeding ten days, unless sooner paid. § 28. Such
certificate, or in case of conviction the payment of the amount
adjudged, or imprisonment awarded and suffered for nonpayment,
shall release the party from all further proceedings, civil or
criminal, for the same cause. §29. When any person shall be
summarily convicted before a justice of the peace of any offence
against this act, it shall be lawful for such justice, if he shall so
think fit, to discharge the offender from his conviction upon his
making such satisfaction to the party aggrieved, for damages
and costs, or either of them, as shall be ascertained by the said
justice. § 30. If the justice shall find the assault complained of
to have been accompanied by any attempt to eommit felony, or
shall be of opinion that the same is, from any other circumstance,
a fit subject for indictment, he shali deal with the case accor-
dingly: justices not to determine any case of assault in which
any question shall arise as to the title to lands, or any interest
therein, or as to any bankruptey or insolvency, or any execution
under the process of any court of justice. § 38. Any person
aggrieved by any summary conviction or decision under this
act, may appeal to the next court of general or quarter sessions
which shall be Lolden, not less than twelve days after the day
of such conviction, giving to the other party a notice in writing
of such appeal, and of the cause and matter thereof, within three
days after conviction or decision, and seven days at the least
before such sessions, and shall also either remain in' custody
until the sessions, or enter into a recognizance with two sufficient
sureties before a justice of the peace, conditioned personally to
appear at the said sessions and to try such appeal, and to abide
the judgment of the court thereupon, and pay such costs as shall
be by the court awarded, and upen such notice being given and
such recognizance entered into, the justice before whom the

Query—What Costs?

~“'
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same shall be entered into, shall liberate such person, if in cus-
tody, and the court, at such sessions, shall hear and determine
the matter of the appeal; and shall make such order therein,
with or without costs to either party, as to the court shall seem
meet; and in case of the dismissal of the appeal, or the affir-
mance of the conviction, shall order and adjudge the offender to
be punished according to the conviction, and to pay such costs
as shall be awarded, and, if necessary, issue process for enforcing
such judgment,

§ 34. The court shall have power to empannel a jury to try
the matter, and on the finding of the jury shall give judgment
accordingly: Provided, that the court shall not in any case
adjudge the payment of a fine exceeding £5, in addition to the
costs, or order imprisonment for any period nof exceeding one
month: and all fines imposed and recovered by the judgment of
the court shall be applied as other fines recovered under this act.

§ 40. And for the more effectual prosecution of offences
punishable upon summary conviction by virtue of this act, be
it enacted, that when any person shall be charged on the oath
of a credible witness, before anyjustice of the peace, with any
such offence, the justice may summon the person charged to
appear at a time and place to be named in such summons; and
if he shall not appear accordingly, then (upon proof of the due
service of the summons upon such person, by delivering the
same to him) the justice may either proceed to hear and deter-
mine the case ez parte, or may issue his warrant for apprehending
such person and bringing him before himself or some other jus-
tice of the peace; or the justice before whom the charge shall
be made may (if he shall so think fit) issue such warrant in the
first instance, without any previous summons.

§ 41. The prosecution for every offence punishable on sum-
mary conviction by virtue of this act, shall be commenced within
three calendar months.

§ 42. Conviction to be drawn up in the form of words
prescribed by the act, or to the same effect.

Affidavit to ground a Warrant for an Assault.

Home District, ] A. B. of — yeoman, maketh oath and saith,

towit.  § that on the — day of — instant, at — in the
township of — C. D. of — labourer, did violently assault and
beat this opponent, by striking him with his fists several blows
on the head, face, and other parts of his body, without any just
or legal provocation.

Sworn, &ec. . A. B.
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Summons for an Assault.

See post title—Summons.
Warrant for an Assault.

Home District. To the Constable of —.

Whereas complaint hath been made before me, J. P. Esq. one
of her Majesty’s justices of the peace in and for the said district,
upon the oath of A.I.of — in the said district, tailor, that A. O.
of — aforesaid, butcher, did on the — day of — violently assault
and beat him the said A. I. at — aforesaid, in the district afore-
said. These are therefore in her Majesty’s name to command
you forthwith to apprehend the said A. O and to bring him
before me, to answer unto the said complaint and to be further
dealt with according to Law. Given under my hand and seal
the — day of — 18—,

Form of Conviction pursuant to the 4 & 5 V. ¢. 27. § 42.

Home District, | Be it remembered, that on the — day of —
to wit. in the vear of our Lord — at — in the
County of — (or riding, division, district, city, &c. as the case
may be,) A. O. is convicted before me, (naming the Justice,) one
of Her Majesty’s Justices of the Peace for the said County,
(or riding, &ec.) for that he the said A. O. did (specify the of-
fence, and the time and place when and where the same was com-
mitted, as the case may be;) and I the said Justice adjudge the
said A. O. for his said offence, to be imprisoned in the — (or
to be imprisoned in the — and there kept at hard labour) for
the space of — (or I adjudge the said A. O. for his said of-
fence, to forfeit and pay the sum of —) (here state the amount
of the fine imposed,) and also to pay the sum of — for costs;
and in default of immediate payment of the said sums, to be
imprisoned in the — for the space of — unless the said sums
shall be sooner paid; (or, and I order that the said sum shall
be paid by the said A. O. on or before the — day of —) and
I direct that the said sum of — (i. e. the amount of the fine,)
shall be paid to — of — aforesaid, in which the said offence
was committed, to be by him applied aceording to the direc-
tions of the Statute in that case made and. provided; (or asthe
case may be:) and I order that the said sum of — for costs
shall be paid to C. D. (the party aggrieved.) Given under my -
hand, the day and year first above mentioned. :
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Certificate of Dismissal.

Home District, | Whereas C. D. of the Township of — in the

to wit. } said District, yeoman, having this day ap-
peared before me J. K. Esq. one of Her Majesty’s Justices of
the Peace for the said District, pursuant to my summons (or
warrant, as the case may be) to answer to the charge and complaint
of A. B. of — for having &ec. (stating the offence as laid in the
information ;) and which said charge the said complainant hath
prayed might be proceeded with summarily, according to the
Statute in such case made and provided: and I the said Justice
having accordingly this day heard the said complaint, and duly
considered the same, an1 the evidence of the witnesses as well
on the part of the said complainant as of the said defendant,
have adjudzed and determined that [the said offence has not
been proved (or) that the assault and battery complained of was
fully justified, or, that the same has been proved, but is so trifling
as not to merit any punishment,] and have accordingly dismissed
the said complaint; and the said C.D. having required of me a
certificate thereof, I the said Justice do hercby certify the same,
pursuant to the Statute in such case made and provided.

Given under my hand, the — day of — 1343.
. J. K., J. P. H. D.

Tor the form of Notice of Appeal see post, and forms annexed
to title ¢ Summary punishment.”

Recognizance, (‘in the usual form. )

The condition of this Recognizance is such, that if the above
bounden A. O. shall and do appear at the next general quarter
sessions of the peace to be holden in and for the said district,
and then and there answer to a bill of indictment to be preferred
against him, for an assault on one A. 1. and shall not depart the
court without leave, then this recognizance to be void.

‘Taken and acknowledged, &ec.

Commitment for an Assault, for want of Sureties.

To E. F. Constable of —, and to the keeper of the common
Gaol in the said District.

Home District, } Whereas C. D. was this day brought before
to wit. me, S. P. Esq. one of her Majesty’s justices

of the peace in and for the said district, and charged on the oath

of A. B. with assaulting ‘and beating him the said A. B. And

whereas the said C. D. hath refused, (or neglected) although by

me required, and doth refuse (or neglect) to find good and suf-
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ficient sureties, as well for his personal appearance at the next
general quarter sessions of the peace to be held in and for the
said district, to answer to an indictment to be then and there
preferred against him for the said assault, as also in the mean-
time to keep the peace towards the said A. B. and all her Ma-
jesty’s liege subjects. These are, therefore, in her Majesty’s
name, to command you, the said constable, safely to convey the
said C.D. and deliver him to the keeper aforesaid, together with
this warrant; and you the said keeper, are hereby required to
receive into your custody in the said gaol the body of the said
C. D. and him there safely keep until he shall find such sureties,
or otherwise shall be discharged by due course of law. Given
under my hand and seal, &e.

Indictment for a Common Assault.

Home District, | The Jurors for our lady the Queen upon their

to wit. oath, present, that A. O. late of the town-
ship of — in the county of — in the Home District, butcher,
on the — day of — in the — year of the reign of our Sovereign
lady Victoria, with force and arms, at the townsLip aforesaid, in
the county and district aforesaid, in and upon one A. L in the
peace of God and our said lady the Queen, then and there being,
did make an assault, and him the said A. I. then and there did
beat, wound and ill-treat, and other wrongs to the said A. L.
then and there did, to the great damage of the said A. I. and
against the peace of our said lady the Queen, her crown and
dignity.

Indictment for an Aggravated Assault—( Archbold. )

(Commencement as before) in and upon one I. N. in the peace
of God and our lady the Queen, then and there being, did make
an assault, and him the said I. N. then and there did beat, wound
and ill-treat, and that the said J. S. with both his hands, then
and there violently cast, flung and threw the said 1. N. to, upon
and against a certain brick floor there, and him the said I. N. in
and upon his head, neck, breast, back, sides and other parts of
his body, with both the feet of him the said J. S. then and there
violently and grievously did kick, strike and beat, giving to the
said I. N. then and there, as well by such flinging, casting and
throwing of him the said I. N. as also by such kicking, striking
and beating of the said I. N. as aforesaid, in and upon the head,
neck, breasts, sides, back and other parts of the body of him the
said I. N. divers bruises, hurts and wounds, so that his life was
greatly despaired of, and other wrongs, &c. (as before.)
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For Assaulting a Con:stable in the execution of his Office.

{Commencement as before) in and upon I. N. (then being one
of the constables of the said township of —in the district afore-
said, and in the due execution of his said office, then and there
being) did make an assault, and him the said L. N. so being in
the due execution of his said office as aforesaid, then and there
did beat, wound and ill-treat, and other wrongs, &c. (as before.)
Add a count for a common assault. From this precedent an indicl-
ment may readily be framed for an assault upon any other publie
officer in the execution of his office. Arch.

ASSESSMENTS.

* By statute 59 G. 3. c. 7. entitled, ‘““:An Act to repeal the
geveral laws now in force relative to levying and collecting rates
and assessments in this Province, and further.to provide for the
more equal and general assessment of lands and other rateable
property throughout this Province, certain acts, viz.: the *51
G. 3. c. 8. and the *55 G. 8. c. 5. are repealed.”

By § 2. the following property is declared rateable, at the rate
and valuation set forth after the first Monday in January, 1820:

£
For every acre of arable pasture or meadow land,.eeee. | 1
« every acre of uncultivated land, ...... cerensersoesens 0
« every town lot situated in the towns of York,
Kingston, Niagara and Queenston,.....cceceveeeee .| 50
« Cornwall, Sandwich, Johnstown and Belleville,...| 25
% every town lot on which a dwelling-house is erected
in Brockville, being composed of the front half of
lots Nos. 10, 11, 12 and 18, in the first concession

of the Township of Elizabethtown, in the District
of Johnstown, eecserrencene verressessnansereseascsssssross | 30{0]0
« every town lot on which a dwelling-house is erected
in the town of Bath, being composed of the front

or south half of lots 9, 10, 11, in the first conces-
sion of Ernestown, Midland District, ...... ceerenres 201010
% every house built with timber squared or hewed on
two sides, of one story heighth, and not two stories,
with not more than two fire-places, ceevsssesessseenc| 201010
every additional fire-place, «ovevresvensiessniesinsee} 41010
every dwelling-house built of squared or flatted
timber on two sides, of two stories in heighth, with
not more than two fire-places, «oeviesssssscssennnsen | 301010
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£ |sld
Tor every additional fire-place, .....coovretvenraniennaiadl  870]0
¢ every framed house under two stories in heighth,
with not more than two fire-places,ceeereueeiereness| 35(0|0
« every additional fire-place, «ooevveeerranarinnnencaenl 5010
% every brick or stone house of one story heighth,
and not more than two fire-places, «eeceevvieerenanss| 401010
 every additional fire place, cooeeviivercinniiieinenenn 101010
“ every framed, brick or stone house, of two stories
heizhth, and not more than two fire-places, ........| 60{0|0
« every additional fire-place, cvvvirveiiininiiieiiinenn| 101010
« every Grist-miil wrought by water, with one pair
Of SEONES, cetevereinnessveostnsrroncesssarssscncecnacssasses] 150|010
“ every additional pair, veceriiieeciieciiicaiiieinnnnd 501010
“ every Saw-millyieecveiiiieiiniiiiiniiniie.. | 100 (010
¢« every Merchant’s shop,eeceenieeenenaiinriiiiiinnennn | 2001010
“« every Store-house owned or occupied for the re-
ceiving and forwarding goods, wares, or merchan-
dize, for hire or gainyeeeveeviiniiniisnsiniiiiiinieeene. /2001010
¢ every Stome-horse kept for covering mares, for
Hire o @aily veveevenieriniiiiniiieeieenicniinnieeeened | 19900
¢« every horse of three years of age and upwards....| 8|0{0
¢ oxcen of the age of four years and upwards, perhead,] 40|10
< milch cows, per head, wevvvviviviiiriiniiiiiiiiiiennl 31010
¢ horned catile, from two to four years of age,......| 1,0{0
¢ every close carriage kept for pleasure, with four
WHEElS, ceerertrarisasarecereirieiacessnsersecisnserssssneeast 100{0{0
¢ every phaeton, or other open carriage, with four|
wheels, kept for pleasure only,eeveiciiiivianeneceeens) 251010
<« every curricle, gig, or other carriage, with two
wheels, kept for pleasure only,.ceeenviiiiiiceencsaeces) 201010
¢ every waggon kept for pleasure,evevenceeiiieieeniaad) 15(010
Everv stove kept in a room where there is no fire-
place shall be deemed a fire-place.

§ 4. Lands in fee simple, or held by land-board certificate,
order in council, or certificate of any governor, or by lease, shall
be rateable property. § 5. Each lot of land in the before
recited towns, other or less than a town lot, held by lease or
otherwise, on which a dwelling-house shall be erected, shall be
considered a town lot.  § 7. The quarter sessions having ascer~
tained the sum required to defray the public expenses of the
district, shall divide and apportion the same according to the
rateable property of each person, and direct the clerk of the
peace to transmit a copy of the assessment roll to each collector
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in the district, the sum levied not to exceed one penny in the
pound, per annum. § 8. No new assessment shall be made till
1t shall appear to the sessions that one-half of the money col-
lected by virtue of the preceding rate, and the whole collected
under any act then or thereafter to be in force, shall be expended.
§ 12. Schedules of granted and leased lands shall be furnished
annually by the Surveyor General, to the District Treasurer,
on or before the first day of July. § 13. All lands described in
the schedule as granted or leased, shall be liable to assessment,
whether occupied or not, and the collector having a warrant for
this purpose, may enter upon late unoccupied lands and take an
distress found thereon, and sell the same, as if the rate had been
due by the then occupier. § 14. The treasurer of each district
shall keep separate accounts for each township, and leave the
same open to inspection, between the hours of ten and three, on
the first Monday in every month, and take one shilling and
three pence for such inspection, and no more. § 15. If the
rates upon any lot shall be in arrear three years, the rates so in
arrear shall be increased ome-third; if in arrear for five years,
then one-kalf’; and-if for eight years, then doubled ; and the said
rates shall be thenceforward charged in double the amount.
§ 17. An aggregate account shall be transmitted by the Clerk
of the Peace to the Lieutenant Governor. §18. The Treasurer
of the district (appointed by the general quarter sessions) shall
furnish sufficient security, and may retain four per cent. upon
the amount in his hands. §19. The 'Ireasurer’s accounts
shall be rendered upon ocath, at the respective general quarter
sessions, and a certified copy transmitted to the Governor.
§ 20. The Treasurer shall be removable by the sessions at their
pleasure. § 21. The following fees and no more, may be taken
under this act:—for warrant of distress, two shillings and six
pence; milage, four pence; selling and making return, two
shillings. § 22. The sum of twenty shillings to be paid to the
Surveyor General for every schedule for each township, fur-
nished by him, on or before the 1st day of July, 1820, and
for every supplementary schedule afterwards, the sum of two
shillings and six pence, to be paid by the Receiver General.
§ 23. 24. Limiting the continuance of this act, and giving the
form of assessment roll, are both repealed by the next statute.
All the other sections of this act are repealed by the *5 W. 4. ¢. 8.
*By Stat. 6 G. 4. c. 7. § 1. reciting that it was expedient
to make perpetual the *59 G. 3. except such parts thereof as
are hereby repealed, and to render more certain the due collec-
tion of such rates and assessments, by providing for levying
assessments in arrear, it is enacted, that the 23rd sec. of the

G
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above act should be repealed. §2. The grantee, owner, or
occupier of any township block or parcel of land, or any parcel
thereof, not surveyed by or under the authority of the Surveyor
General, should, on or before the 1st day of July next, return
to the treasurer of the district, a schedule of such lands, or so
much as had been surveyed, designating same by numbers and
concessions, or otherwise, according to any plan or map thereof,
upon pain of forfeiting double the amount of assessment, yearly,
until such return should be made. §4. Such penulties to be
recovered before three justices, and levied by warrant of two
justices; one half to the informer, and the remainder to the
treasurer of the district, to be applied in the same manner as
the assessments.  § 5. And whenever any such schedule shall
be returned, the treasurer shall enter the same in his books, in
like manner as if the same had been returued by the Surveyor
General; and all the provisions of this act relutive to the col-
lection of rates and assessments, arrears and penalties, shall ap-
ply to lands so returned. § 6. The Lreasurers of districts shall
report to the general quarter sessions, all lands upon which the
assessments shall be eight years in arrear, after the first of July,
1823. ('I'his clause has been repealed by the *9 G. 4.¢. 3. §9.)
§ 7. Upon such accounts being so made, the clerk of the peace
shall issue a writ for levying the assessments in arrear, directed
to the Sheriff, by sale of a portion of the lands upon which the
assessments are chargeable, if no distrese be found thereon.
§8. Such writs shall be returnable at the third quarter sessions
after issuing the same. § 9. The lands liable to sale shall be
advertised by the treasurer, in the Upper Canada Gazette, and
in some newspaper within the district, within one month after
rendering his account. § 10. Within one month after receipt
of the writ, the sheriff shall advertise the lands in the Upper
Canada Gazette, and in all the newspapers in his district, and
the time and place of sale. § 11. No sale shall be made in less
than six months from the delivery of the writ to the sheriff, nor
out of the township, unless thinly inhabited, and then in the
township to which it may be annexed. §12. The lands shall
be sold by public anction, as follows :—The assessment in arrear
shall be declared with the expenses of the writ; and the person
who shall offer to pay the same for the least quantity or portion of
the lands, shall be considered the purchaser thereof. § 13. The
sheriff shall begin the sale at the front angle on that side from
whence the lots are numbered, and measure backward, taking
a proportion of the width corresponding in quantity with the
proportion of such lot in regard to its length and breadth, ac-
cording to the quantity required to make the sum demanded;
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and at every subsequent sale of a portion of the same lot, shall
take a tract of equal width as the former, measuring backward
from the limit of the lot Jast sold. § 14. In every case where,
from the position of the tract, the mode last mentioned cannot be
pursued, then the sheriff may sell such portions of land as shall
appear to him most for the interest of the proprietor. § 15. No
greater interestin the crown or clergy reserves shall be sold than
is possessed by the lessees. §16. The sheriff may adjourn
the sales at his discretionand re-sell the lands not paid for.
§ 17. Purchasers may be let into possession on payment of as-
sessment dues, but owners may resume their lands within twelve
months after sale, upon repayment of taxes, costs, and 20 per
cent. in addition to the purchaser. §18. And if land not re-
deemed within the twelve months, the sheriff may execute a
conveyance in fee simple to the purchaser, according to the form -
marked B. in the schedule. §19. Before conveyance executed,
the sheriff shall register a certificate of such sale, in lieu of any
memorial.  § 20. Conveyances may be registered, on payment
of 2s. 6d. and no more. § 21. Treasurers neglecting to make
returns for two sessions, shall, on conviction at the assizes, for-
feit their office, and justices may appointanother forthwith; and
upon neglect of the justices, the Governor may appoint one du-
ring pleasnre.  §22. Sales not to be avoided for any neglect in
form, but the party grieved shall liave his remedy by action.
§ 23. Monies received by the sheriff shall be paid to the
treasurers.  § 24. A compensation of £5 shall be allowed to
the treasurer for every account furnished under this act.—
§ 25. 10s. to the clerk of the peace for each writ. §26. The
sherift may charge and levy afee of 7s, 6d. upon every sale, and
retain three per cent. on the sales.  § 27. The treasurers shall
give receipts for taxes paid.

* By Stat. 9 G. 4. ¢. 3. § 1. any person holding lands rnot
returned upon the assessment roll of the township where he
resides, may pay to the treasurer of the district in which he
tesides the rates due on such lands, with a compensation of £5
per ceut. to the treasurer. § 2. Accounts shall be kept by the
treasurers, and copies verified by oath, shall be transmitted
amually, on the first of July, to the treasurers of the districts
in which the lands lie, who shall at the same time transmit the
amountreceived. § 3. The treasurer receiving such assessments
shall credit the respective lots, and transmit receipts to the
treasurer transmitting the amount. § 4. No greater accamula-
tion than fifty per cent. shall be charged upon any lands on
which assessments shall be paid on or before the 1st July, 1829;
and in all cases hereafter, fifty per cent. and no more shall be
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charged in addition, where the assessments shall remain in arrear
longer than four vears. §5. Arrears of assessments paid by the
first Jay of July, 1829, shall be liable only to an increase of fifty
per cent. on the amount due for the first five years. § 6. Trea-
surers shall not, after the 1st July, 1829, receive taxes on lands
in other districts, if they have been suffered to run in arrear for
more than six years; in such case the assessments must be paid
in the districts in which the lands lie. § 7. No partial payment
shall be received, when more than eight years assessments are
due. § 8. imposes a penalty of £30 upon the neglect or omis-
sion of any treasurer in his duty, to be recovered before the
sessions, on the oath of one or more witnesses; one-half to the
informer, the other to the public accounts; and the justices in
session shall examine the accounts required to be kept under
this aet, and ascertain whether the same have been transmitted,
together with the monies, to the several district treasurers.—
§ 9. repeals the 6 § of the *6 G. 4. ¢c. 7. and enacts, that the
duties therein prescribed and required to be done by the several
treasurers, shall be performed by them at or before the general
quarter sessions next after the st day of July, annually, and the
clerk of the peace shall proceed thereon in manner pointed out
by the seventh clause of said act.  § 10. In case of the erroneous
deseription of any lot, the owner may make oath before any one
justice that the sum paid was for such lot and concession,
specifying the same, to enable the treasurer to credit the same.
§ 11, And when, from death or other causes, such affidavit
cannot be made, justices in sessions are empowered to hear and
determine upon such evidence as may be adduced, and if in
favour of the plaintiff, to order the treasurer to credit the lot
accordingly.

* By the 7 W. 4. ¢. 19. § 1. notwithstanding any former law
to the contrary, all sales of land for the payment of assessments,
in whatsoever township of any district the same may be situated,
shall take place in the town in which the general quarter
sessions for the district shall be held, on the second day of the
sitting of the court, and every sale shall be advertised accor-
dingly. § 2. At every such sale the land shall be put up at the
upset price of 2s. 6d. per acre, and only so much of the land
shall be exposed to sale as will, at such a price, produce the
amount to be levied, leaving the quantity of land to be reduced
by bidding, in the manner now provided by law, according as
bidders may appear, who will, for a less quantity of land, pay
the amount required; and in case no bidder shall be found, who
will accept the quantity exposed to sale at its valuation, then
the sheriff shall, without any new writ, expose so much of the
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land for sale, under the provisions of the law now in force, as if
this act had not been passed, as may be necessary for making
the amount he is directed to levy, together with lawful interest
thereon from the time the same became due at the next general
quarter sessions which shall occur after the expiration of the six
months’ notice required by law.  § 3. No treasurer, sheriff, or
clerk of the peace, nor any deputy of any such officer, shall
directly or indirectly purchase any of the lands hereafter to be
sold within the district in which Le is serving for payment of
assessments in arrear, upon pain of forfeiture of office, upon
conviction by indictment at the assizes, and every such purchase
shall be void.  § 4. Sheriff shall, within one month after each
sale of land by him for assessments, make out a general return
of the lots or parcels of land by him sold, the time of sale, the
amount for which the same was sold, and the name of the pur-
chaser thereof, and transmit the same to the registrar of the
province for inspection by any person applying. § 5. In ail
future sales, the sheriff may put up and adjudge to the purchaser
of any part of a lot, liable to be sold for such arrears, such part of
the said lot as he may in his discretion think best for the interest
of the proprietor. :

* By the 3 V. c. 19. § 10. every distillery shall be subject to
a tax or rate of 3s., to be levied in the same manner as the taxes
on other rateable propertv: and cach assessor is required to
return in his assessment roll, in a separate column, the number
of distilleries, or stills, with the names of the owners thereof,
within Lis township.

* By Stat. 1 V. ¢. 20. no lands shall be sold for taxes during
the vear 1833: provided, that after the expiration of the said
vear, same proceedings shall be taken as by law provided, before
any lands shall be sold. )

Wlere lands have been sold for the non-pavment of taxes, a
stranger may redeem under *6 G. 4. c. 7. for the benefit of the
owner, without his knowledge or consent, before the year expires,
and, in computing the year, the dayv of the sale is to be excluded,
and if a certificate of redemption be improperly granted, the
treasurer of the district should be made the defendant, and the
purchaser should not sue the sheriff for refusing to execute a
conveyance. Boulton vs. Rutten. Hil. 2. W. 4. Cameron’s D. p. 80.

In ejectment by the purchaser of lands sold for taxes at
sheriff’s sale, under *6 G. 4. ¢. 7. it is necessary for him to
prove that the writ to sell was grounded on the treasurer’s return,
shewing arrears of taxes for eight years, and that there was no
sufficient distress to levy the amount.  Doe Bell v.. Reaumer.—
4 W. 4. Cameron's D. p. 80.
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Land which has not been described by the surveyor general
is not liable to be sold for taxes; and a party claiming, under a
sheriff’s deed, land which has been sold for taxes, must shew
that there was no sufficient distress on the land, although he
need not shew that all the necessary formalities have been
attended to, such as advertising, &c. and the deed may be made
by the sheriff to the assignee of the highest bidder. Z0.

Form of Writto Sell. *6 G. 4.¢c. 7.
A.
D istrii Of—} To the Sheriff of the District of —

Whereas, by the account rendered by the treasurer of the said
district of — to the justices of the peace for the said district, in
general quarter sessions assembled, according to the act of par-
liament of this province, passed in the fourth vear of the reign of
his Majesty King George the Fourth, entitled, (here insert the
title to this act,) it appears that the assessments, or some part
thereof, which are imposed upon lands by the several statutes of
this province, have been suffered to remain in arrear beyond the
space of eight years, upon the lots or parecls of land hereinafter
mentioned, and that the said lots or parcels of land stand respec-
tively charged with the sums herein set forth, that is to say,
(Lere state the lots or parcels of land, with the sum charged
against the same in the treasurer’s accounts, so remaining in
arrear, up to the expiration of the last vear before such account
was rendered.) These are thercfore, in his Majesty’s name, to
command you to levy the several sums of money herein men-
tioned, by sale of such portion of the lands, on which the said
assessments are respectively charged, as may be sufficient for
that purpose, together with the fees allowed by the said aet,
passed in the fourth year of the reign of King George the
Fourth, to be levied on this writ, duly observing the directions
of the said last mentioned act, in respect of such sale, provided
there be no distress upon the said lands respectively, from which
the said several sums of money, or either of them, may k2 made.
And if there be such distress, then that you levy the same by
such distress, together with such fees as aforesaid, rendering the
overplus, if any there be, to the owner thereof. And whatever
monies you shall levy by virtue of this writ, have before the
court of general quarter sessions of the peace, in and for the
said — district, which shall begin and be holden on the — day
of — next, together with this writ.
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Form of Sheriff’s Deed. *6 G. 4. ¢. 7.
B.

These are to witness that in consideration of the sum of —
paid to me by A. B. of —being the purchaser at public auction
of the parcel or tract of land hereinafter mentioned, sold to pay
assessments, under a writ to me directed, according to the law
in that behalf, I, C. D. sheriff of the district of — do, by these
presents, grant, bargain, and sell, unto the said A. B. his heirs
and assigns, (describe the parcel of land seld,) to have and to
hold the premises hereby bargained and sold, and all benefit and
advantage thereto belonging, unto and to the use of the said
A. B. his heirs and assigns for ever. In witness whereof, I
have hereto set my hand and seal of office, this — day of — in
the year of our Lord —.

ASSESSORS.

* By the 1V. ¢. 25. § 5. the inhabitant freeholders and house-
holders, at the annual township meeting, shall appoint one asses-
sor for the township. §14. Who shall demand from every rate-
able inhabitant in the township a list of all the rateable personal
property in his or her possession, and of all the lands, tenements
or real estate in bis, her or their possession in the township,
specifving the number of the lots, concessions, and where situate,
also the number of acres cultivated or uncultivated in cuch lot,
which list shall be taken between the first Monday in January
and the next general quarter sessions after the first day of
March in cach year; and shall make a return within the time
aforesaid, duly attested upon oath or affirmation before the clerk
of the peace, of all the rateable inhabitants and their rateable
property, inserting his own 1ateable property therein; and shail
extend on said roll the amount of the tax opposite to their
respective names, at the foot of which he shall subscribe his
name, and deliver such return to the clerk of the peace, on or
before the sitting of the quarter sessions next after the first day
of March aforesaid, to be laid before the court; and shall also
put up a correct copy thereof in some conspicuous place in the
township, and shall report to a magistrate of tlie division the
names of all such persons as he conceives to have given in a false
list, or refused to give any, in order that they may be dealt with
according to law, at least fourteen days previous to his returning
such roll to the clerk of the peace. § 16. Assessors entitled to
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receive from the treasurer of the district, on the certificate of
the clerk of the peace that the assessment roll has been duly
delivered according to law, the following per centage :

s. d.

If the assessment of the rate of one penny in the pound
for the vear does not amount to £ 50 «.eccoeereee 7 0 0
If above £ 50 and under.....cevveveeee 100 ceveereeeee. 6 10 O
If above 100 and under...c.ceeveeveee 130 ceveeieeeeea 6 0 0
If above 150 and under...coveeceeereee 200 wieveieneee 3 5 0
Ifabove 200 and under..c.ceeereernee 230 cevireneeeee 4 153 ¢
If above 230 and under..ceevveeceeees 300 ......... wd 50
If above 300 and under.icvceceecerees 3850 ceierennee. 4 Q0 0
If ubove 350 ceceveenens ceeerereseverassesarensnssserseeses 3 10 0

See also on this subject «Township Officers.”

ASSIZES.

By the *2 G. 4. e. 1. § 27. it is enacted, that it shall be
Iawful for the Licutenant Governor, &c. to issue yearly, in the
vacation hetween the Michaelmas and Trinity terms, such com-
missions of assize and nisi prius into the several districts, as may
be necessary for the purpose of trying all issues joined in the
said court, in any suit or action arising in the several districts of
thix province; and that when a suitable communication by land
shall be opened from the city, town or place, which shall be the
scat of government, into the respective districts, and the ¢ir-
cumstances of the province may require it, it shall be lawful for
the Lieutenant Governor, likewise, to issue yearly, in the vaca-
tion between the Hilary and Easter terms, such commissions of
assize and nisi prius, into each of the several districts, for the
trial of all issues joined as aforesaid.

§ 2% And nothing in this act contained shall be construed to
prevent the issuing a special commission or commissians for the
trial of cffenders upon extraordinary occasions.

§ 31. The Shenffs of the several districts are required to
make return of all writs of nisi prius, which shall be delivered
to them or their sufficient deputy, before the chief justice, and
every other judge assigned to execute such commissions, and
shall give their attendance upon such jud:es, as well for the
returning of such Zales de circumstantibus, as shall be prayed for
the trial of such issues; as for the maintenance of good order in
the Queen’s court, and for the doing and executing all other
things to the office of sheriff appertaining.
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ATTAINDER.

AN Attainder is the stain or corruption of the blood of a criminal
capitally condemned, and is the immediate and inseparable con-
sequence, by the common law, of pronouncing sentence of death
against him, he being then called attaint attinctus—that is, stained,
or blackened. 4 Bl Com.

A person aftainted is no longer of any credit or reputation;
he cannot be a witness in any court, neither is he capable of
performing the functions of another man; for, by a sort of anti-
cipation of his punishment, he is already dead in law. 3 Inst.
913. 4 Bl Com. 330. Indecd, it was formerly holden, that
any one might as lawfully kill a person attainted of treason or
felony, as a wolf or other wild beast; though now, a malicious
killing of any such person, there is no doubt, would be murder.
1 Huw. e 28.§ 8. Dbid. ¢. 31§ 15,

The artainder commences upon the judgment of death, or
judgment of outlawry on a capital crime. 4 BL Cone. 3320.

But attainder does not follow until after judgment.  Ibid.

The tmmediate consequences of attainder were the forfeiture
of all the rexd and persenal estates of the party attainted, and
the corrupidon of is blood both upwards and downwards; so
that an attainted person could neither inherit lands from his
ancestors, nor retain those he was already in possession of, nor
transmit them by descent to any heir.

By an attainder for high treason, a man forfeits to the Queen
all lis lands, &e. 26 AL %oc 13, 33 H. 8. ¢. 20.; and sce 4
]3!." C‘l,‘h'{.

"This forfeiture relates back to the time of the treason com-
mitled, so as to avoid all intermediate acts. A wife’s dower is
expressly forfeited hy 5 § 6 Zdc. 6.

By 7 Anu, e 210 it was enacted, that after the death of the
then pretender, no attainder for Ligh treason should extend to the
disinlieritiny of any heir, nor to the prejudice of any person
other rhan the traiter himsel{: by which, says Bluckstone, the
lave of forgiitures for high treason would by this time have been
at an end, had not a subsequent statute (17 G. 2. ¢. 39.) inter-
vened to give them a longer duration. By this statute, the
operation of the statute of Ann was still . irther suspended, till
the death of the sons of the pretender. < BL Com. 384.

In a certain kind of treason, however, namely—that 1elating
to the coin, it is provided by the 5 Eliz. ¢. 11. and 18 Zliz. c. 1.
that it shall work no forf .ure of lands, save only for the life of
the offender, and that it snould not deprive the wite of her dower.
See3& 9 W. 3. c. 26.and 15 § 16 G. 2. ¢, 28,
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In petit treason, and felony, the offender forfeits to the Queen
all his chattel interests absolutely; and the profits of all estates
of frﬂehold during life; and after his death, all his lands and
tenements in fee simple, (but not those in tail) for the space of

a year and a day. 2 Inst. 37. 4 Bl 385.

The forfeiture relates back to the time of the offence com-
mitted, so as to avoid all intermediate acts. 4 Bl Com. 383.
2 Huw. c. 49. § 17.

Lands are only forfeited upon attainder, but goeds and chat-
tels upon conviction. The forfeiture of goods has no relation
ba o vards; those only which a man has at the time of his con-
vicuun. are actually forfeited. Therefore, a traitor or felon may,
bona fide, sell any of his chattels, real or persondl for the suste-
nance of himself and family, previous to conwiction : hut not if
they be collusively, and not bona fide parted with, and the obJect
of the transfer be merely to defraud the crown. 13 Eliz. ¢. 5.
S Inst. 232. 2 Haw. c. 49. § 33. 4 BL Com. 383

*By 3W. 4. c. 5. ermt led ““an act to take away corruption of
blood in certain cases,” it is enacted, that no attainder for felony,
after the passing of this Act, except in case of Ligh treason, or
of abetting, procuring, or counselling the same, slml extend to
the disinheriting of any heir, nor to “the prejudice of the right
or title of any person other than the offender, during his or her
life only; andit shall be lawful for any person to whom the

right in any lands or tenements, after the death of such offender,
would have appertained if no such attainder had been, to enter
into the same.

By Stat. 4 & 5 V. c. 24.§ 17. No plea setting forth any
attainder shall be pleaded in bar of any Indictment, unless the
attainder be for the same offence as that charged in the Indict-
ment.

§ 21. Where any offender convicted of felony not punishable
th‘n death and shall endure the punishment adjudged for the
same, the punishment so endured shall have the like effects and
consequences as a pardon under the great seal, as to the felony
whereof the offender was so convicted: but shdll not mltlgate
any punishment on a subsequent conviction for any other felony.

AUCTIONS.
*By 58 G. 8. c. 6. every anctioneer shall take out a license;
and by § 2. pay for the same, annually, £5. By § 4. any person

neglecting to take out such license on or before the 5th Janu
in every year, and continuing to exercise the trade of an aue-
tioneer, or who shall neglect to exhibitin a conspicuous manner
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at his auction room his name and trade as such auctioneer, shall,
upon the oath of one or more witnesses, other than the informer,
for each and every offence forfeit and pay £20, to be recovered
before any three justices, to be levied by distress and sale, with
reasonable costs; and in default, commitment to the common gaol
of the district, for any time not exceeding six months. §9. One
moicty shall go to the province, and the other to the informer.
§12. Actionsmust be commenced within six months. § 13. This
act continued in force four years, and to the end of the next ses-
sion, and was continued by *4 G. 4. c. 17. and further continued
for four years by *9 G. 4. c. 10. and re-continued for four years
by the *4 W. 4. c. 41.

*By the 3 V. ¢.23.§ 1. the *38 G. 3. c. 6. isre-enacted, revived
and made perpetnal. And by the 4 & 5 V. ¢. 21. § 12. the duty
payable on sales by auction under the *58 G. 3. c. 6. or any other
act shall be ane per cent. and no more.

For the forms of prececding to recover penalties under this
act, see “information,” *‘summons,” and ¢ conviction.”

AUTREFOIS ACQUIT.

"Tur plea of Autrefiis Aequt, is a plea by a eriminal, that he
was heretofore quitted of the same treason or felony; and is
grounded upon an universal maxim of the common Jaw of Lng-
land, that no man shall be brought inte jeopardy of hie sife twice
for the same offence. 2 Inst. 213, 4 Co. 40. 2Hz=.c. 35.§ 1.

The whole of the record of acquittal must be set forth in the
plea, in order that the coury may sce whether the prisoner was
legitimo modo acquictatus. R.v. Wildey, 1 M. § §. 183.

The plea must plainly show that the party was lawfully
acquitted by werdict; for if no dill was preferred against the
prisoner, or even no true bill found by the grand jury, so that
at the end of the zessions he is quit by proclamation and dis-
charged, he may stili be afterwards indicted; for this amounts
to no acquittal. 2 Hale, 246.

But if an erroueous judgment be reversed by writ of error,
the party may, in that case, be indicted de novo. 2 Hale, 247,

And if the party be acquitted from any insufficiency in the
indictment, such an acquittal is in general not pleadable upon a
second indictment, because the prisoner’s life, in this instance,
was never placed in jeopardy, and therefore the reason for the
plea entirely fails. 2 Hale, 248. 4 Co. 44. 45. 1 Star. 302.
Rex. v. Reading, 2 Leach, 593. per Buller, J.

But then the insufficiency of the indictment should appear in
the record of the judgment of acquittal. 2 Hale, 395.
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When the deferidant has been tried by a foreign tribunal of
competent jurisdiction, it seems clear that an acquittal before
such tribnnal will equally enure to his defence in this country ;
but, in this case, he should produce an exemplification of the
record of lis acquittal, under the public seal of that state or
kingdom where lic has been tried and acquitted.  Hutchinson’s
casey 3 Kes. 783, Beak v. Thyrwlit, 3 Mod. 194. 1 Shore, 6.
Bull N. P. 243,

'The identity of the party must be shewn by averment in the
plea, that he was the same person charged in the former indiet-
ment.  And though he be deseribed differently in the two
indictments—as, if in the first he be styled yeoman, and in the
second gentleman, yet he may aver that he only was the person
meant under each addition, 2 Hao. c. 35. § 3.

"The identity of the offince must appear as well in law as in fact.
1 Star. 304, .

"Thus, an acquittal on an indictment for felony, is no bar to an
indictment for a misdemeanor. 2 Hawe. ¢, 35. § 5.

And an acquittal as accessory after the fact, cannot be pleaded
to a subsequent indictment as principal; and the same ¢ converso.
2 Huley 214, Fost. 381, Stauwndf. 105.

If a man be acquitted generally upon an indictment for murder,
autrefois acquity is a good plea to an indictment for manslaughter
of the same person; and ¢ converso, if he be indicted of man-
slanghter and acquitted, he shall not be afterwards indicted for
the same death as mwrder. 4 Co. Rep. 46. 6. Holerof¥'s case,
2 Hule, 246.  Fost. 329. 1 Star. 305.

But if A. commit a Jurglary, and at the same time steal goods
out of the house, and he be indicted for the larceny only, and
acquitted, he may still be indicted for the burglary. 2 Hale, 245.

And so € conwerso (Lord Hale says) if he be indicted for the
burglary and acquitted, he may still be afterwards indicted of
lureeny.  I). 246.

But the converse of this proposition must be received with
this limitation, viz., that the indictment for the burglary lay the
offence only with an intent to steal, and not with an actual larceny;
for, if laid with an actual larceny, a general acquittal would of
course include an acquittal of the larceny itself. 1 Stur. 309.

If A. commit a robbery in the county of B. and carry the
goods into the county of C.and be there indicted for lzrceny
only, an acquittal upon such an indictment is no bar to an indict-
ment for the robbery in the county of B. 2 Hale, 245. 246.

Tor the same reason, if an indictment for murder is brought
in an improper county, an acquittal upon such indictment cannot

H
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be pleaded to a subsequent indictment in the proper county.—
2 Haw. c. 835. § 8. Contra. Staundf. 105.

But if a man steal goods in one county and carry them into
another, as he may be indicted for the larceny in either county,
it seems that an acquittal in one county would be a bar to a
subsequent prosecution for the same stealing in the other county.
1 Haw. c. 35. § 4.

Yet it hath happened, says Lord Hale, that a man acquitted
for stealing a horse, hath afterwards been convicted for stealing
the saddle, though both were taken at the same time. 2 Hale,
246. .

Where there is a variance between the record of the former
acquittal, and the indictment to which it is pleaded, yet, if the
nature of the crime be in substance the same, the variiice may
generally be helped by proper averments in the plea. 2 Haw.
¢ 35, §3.

As, if 2 man be acquitted upon an indictment for murder,
charged to be committed on one day, and be afterwards indicted
for murder alleged to have been committed on another day, he
may plead autrefois ucquit, alleging the supposed offence to be
the same ; for the day is not material, and the death is of a per-
son certain, who can be but once killed. 2 Hale, 244.

So, if a man be acquitted of an indictment for murder or rob-
bery of J. S. and he be afterwards indicted for the murder or
robbery of J. N. he may plead autrefois acquit, and aver the per-
son to be the same, notwithstanding the variance in the surname;
for a man, it is said, may have many surnames. Ib. 2 Haw.
¢ 35.§ 8.

But where a prisoner was acquitted on an indietment for for-
gery, on a variance between the instrument produced and that
recited in the indictment, it was beld, that he eould not plead
autrefois acquit to another indictment for the same offence, which
set forth the instrument correctly. R. v. Coogan, 1 Leach, 448.
R. v. Reading, 2 Leach, 593, per Buller, J.

The plea of autrefois acquit, in the R. v. Coogan, was taken
ore tenus, and the court rejected the record of the acquittal as
insufficient proof of the plea. But if the plea had been in wri-
ting, and there had been an averment that the irstrument set
out in the first indictment, and that set out in the second, were
in fact the same, it seems to be reconcilable with what is said in
2 Haw. ¢.35. § 3.4. that such a plea would have been available.
Deacon’s C. L. 96.

An accessory may plead the acquittal of his principal; for if
there be no principal there can be no accessory. 2 Hale, 524.
3 Inst. 139.
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So, if 4. charged with a felony, breaks prison, and be acquit-
ted of the principal felony, he may plead that acquittal to any
indictment for felony, in the breach of prison. Sawford’s case.
1 Hale, 611. 612. 2 Hale, 254.

'

Practice.

The prisoner is not entitled to a copy of the indictment to
enable him to plead autrefois acquit ; but he has a right to have
the indictment read very slowly and distinctly over to him.
RB. ». Vandercomb, 2 Leach, 711.

The ples, as well as the replication, may in general be pleaded
ore tenus. R.v. Coogan. 1 Leach, 448. But the replication of
aud tiel record cannot be pleaded ore tenus, except by the Attorney
General, but must be written on parchment, and handed in to
the court. 2 Leach, 715. Note (a).

If the indictment be for filony or treason, the defendant, be-
sides the plea of autrefiis acquit, should also plead over to the
felony or treason. [Hale, Sum. 249. R.v. Vandercomb, 2 Leach,
708.

The court upon issue joined as to the identity of the person
or the offence, award a venire returnable instanter ; and upon the
sheriff making his return, the jury are immediately sworn to try
the issue of autrefois acquit, the counsel for the prisoner having
leave to address the jury in support of the affirmative of the issue.
R. v. Sheen. 1 Carr. § P. 638. 1 Leach, 476.

Ltecord of Aequitial —(Cr. Cir. Com. )

Home District, | Be it remembered, that at the general quarter

towit.  § sessions of the peace of our Sovereign Lady
the Queen, holden at the city of Toronto, in and for the said
Home District, on — the — day of — in the year, &c. before
W. M., K. R., R. R., and Z. Z., Esquires, justices of our said
lady the Queen, assigned to keep the peace of our said lady the
Queen, in and for the said Home District, and also to hear and
determine divers felonies, trespasses and other misdeeds, com-
mitted in the said district, by the oath, &c. (‘the yrand fury stating
all their names ) good and Jawful men of the districi sforesaid,
then and there sworn and charged to inquire for our said lady
the Queen, for the body of the said district, it is presented in
manner and form as followeth, that is to say,—Home District,
to wit.  The jurors, &c. ('recite the whole indictment.) ~ Where-
upon the sheriff of the said Home District is commanded that
be cause the said A, B. to come to answer, &c, znd afterwards,
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to wit, at the same session of the peace, holden at the city of
Toronto, aforesaid, in and for the said Home District, by
adjournment, on Wednesday, ihe — day of the same month of —
in the year aforesaid, before the justices of our said ludy the
Queen, above named, and others their fellows aforesaid, cometh
the said A. B. in his own proper person, and having heard the
said indictment read, the said A. B. saith that he is not guilty
thereof, and concerning thereof he putteth himself upon the
country ; and — Esquire, clerk of the peace for the said Home
District, who prosecutes for our said lady the Queen, in this
behalf doth the like; therefore let a jury thereupon come before
the justices of our said lady the Queen, at the mext general
quarter sessions of the peace of our said lady the Queen, to be
holden at the city of Toronto, aforesaid, in and for the said
Home District, by whom the truth of the matter may be better
known, and who have no aflinity to the said A. B. to recognize
upon their oath, if the said A. B. be guilty of the premises
aforesaid or not; because as well the said — who proseeutes for
our said lady the Queen in this behalf, as the said A. B. have
put themselves on that jury, the same day is given as well to
the said — who prosecutes for our said lady the Queen in this
behalf, as to the said A. B. at which said next general quarter
sessions of the peace of our said lady the Queen, holden at the
said city of Toronto, in and for the Home District aforesaid, on
Menduy, the — day, of — in the said — year of the reign of our
said lady the Queen, before W. M., G. H,, F. P., and S. T,
Yisquires, and others their fellows, justices of our said lady the
Queen, assizned to keep the peace of our said lady the Queen,
in and for the Home District aforesaid, and also to hear and
determine divers felonies, trespasses and other misdecds, com-
mitted in the same district, cometh as well the said — whe pro-
secutes for our said lady the Queen in this behalf, as the said
A. B. in bis own proper person; and the jurors of that jury, by
— Esquire, sheriff of the suid Home District, to this matter
empannelled and returned, to wit, (the names of the petit jury )
being called, come, who being chosen, tried and sworn, to speak
the truth of and upon the premises in the indictment aforesaid,
above specified, do say, upon their oath, that the said A. B. is
not guilty of the trespass and offence aforesaid, in the indict-
ment aforesaid, 2bove specified, in manner and form as the said
A. B. for himself above by his plea hath alleged; whereupon it
is considered by the court here, that the s1id A. B. of the tres-
pass (or felony) and offence aforesaid, in the indictment afore-
said, above specified, be discharged and go thereof without

day,
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AUTREFOIS ATTAINT.

A PERSON once atfainted of felony, being civiliter mortuus, and
his property being forfeited to the king, cannot in general be
indicted again for another felony-—whether committed before or
after his attainder—on the ground that, as he had forfeited all
that he eould forfeit, a prosecution for any other offence would
be useless. A plea of autrefois attaint, therefore, is a good bar
to an indictment for the same or any other felony of the like
description. 2 Haw. ¢. 36. 4 BL Com. 336. .

But as this rule is one rather of expediency than otherwise, it
does not follow that after an atfuinder the party attainted may
commit other felonies of a higher description, such as murder,
rape, and the like, with impunity. A plea of autrefois attaint
will therefore in such cases, or for other capital offences, be of
no avail; and the party may be indicted and convicted, in order
that he may undergo the higher degree of punishment—forfeiture
of goods being only of secondary consideration in such cases.

AUTREFOIS CONVICT.

Tais plea (like that of aufrefois acquit) can in general only be
pleaded for the same identical felony;—it is (like that also)
founded on the principle, that a man is not again to be placed
in jeopardy for the same offence; and still less so, if he has
already (as in this case) suffered the penalty due for it. 2 Haw.
¢. 36.§ 10. 4 Bl Com. 336.

And though no judgment may have been given upon the for-
mer conviction, still the plea of autrefois convict is a good bar to
a second indictment for the same offence. 2 Haw. c. 36. § 14.

Record of Conviction—See AUTREFOIS ACQUIT.

—do say upon their oath, that the said A. B. is guilty of the
trespass and offence aforesaid in the indictment aforesaid, aboves. ;.
specified in manner and form, as by the said indictment'albpg#‘é’%\,
against him is alleged; whereupon it is considered by the court’
here that the said A. B. for the trespass and offence” aforesaid,
in the indictment aforesaid, above specified, be taken, &c. which
said A. B. being present here is fined for the said trespass and
offence three shillings and four pence, which he paid to the
sheriff of the said Home District, in court, to the use of our said
lady the Queen; and the said A. B. is committed to the com-
mon gaol, at the city of Toronto aforesaid, in the said Home
Distriet, there to remain and be kept to hard labour for the space-
of six calendar months. © - ‘ o
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BAIL.

Baiv (from the French word Jailler, to deliver) signifies the
delivery of a man out of custody, upon the undertaking of one
or more persons for him, that he shall appear at a day limited,
to answer and be justified by the law. Hale's P. C. 96.

If a person be brought before a justice, and it appear that no
felony has been committed, he may discharge him; but if it
appear that a felony has been committed, though it appear not
that the party accused is guilty, vet the justice cannot discharge
him, but must bail or commit him. JZhid, 98.

At the common law bail was allowed in all cases but homicide ;
until the statute 3 Ed. 1. ¢. 15. which directs what offenders
shall be bailed, and what not. Halc’s P. C. 97.: and by statute
1 & 2 P.and M. c. 13. any person arrested for manslaughter or
felony, or suspicion thereof, being bailable by law, shall not be
bailed by any justices, but in open sessicn, except it be by fwo
justices at the least, and the same to be present together at the
time of the bailment.

By the 4 & 5 V. ¢. 24. Reciting that it was expedient to
define under what circumstances persons may be admitted to
bail in cases of felony; and to make better provision for taking
examinations, informations, bailments and recognizances, &e.
It is enacted, that where any person shall be taken on a charge
of felony, or suspicion of felony, before one or more Justice or
Justices of the Peace, and the charge shall be supported by po-
sitive and credible evidence of the fact, or by such evidence as
if not explained or contradicted, shall, in the opinion of the Jus-
tice or Justices raise a strong presumption of the guilt of the
person charged, such person shall be committed to prison by
such Justice or Justices in the manner lereinafter mentioned;
but if there shall be only one Justice present, and the whole
evidence given before him shall be such as neither to raise a
strong presumption of guilt, nor to warrant the dismissal of the
charge, such Justice shall order the person charged to be detained
in castody, and such person shall be taken before two Justices
at the least; and where any person so taken, or any person in
the first instance taken before two Justices of the Peace, shall
be charged with felony, or on suspicion of felony, and the evi-
dence given in support of the charge, shall, in the opinion of
such Justices, not be such as to raise a sirong presumption of
the guilt of the person charged, and to require the committal
of such person, or such evidence shall be adduced on behalf of
the person charged as shall, in the opinion of such Justices,
weaken the presumption of guilt, but there shall, notwithstanding,
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appear to such justices, in either of such cases, to be sufficient
ground for judicial inquiry into the guilt of the person charged,
such person shall be admitted to bail by such two Justices in the
manner hereinafter mentioned: Provided always, that nothing
herein contained shall be construed to require any such Justice
or Justices to hear evidence on behalf of any person so charged
as aforesaid, unless it shall appear to such Justice or Justices, to
be meet and conducive to the ends of justice to hear the same.
§ 2. That two Justices of the Peace, before they shall admit to
bail, and one or more Justice or Justices, before he or they shall
commit to prison, any person arrested for felony, or on suspicion
of felony, shall take the examination of such person, and the
information upon oath of those who shall know the facts and
circumstances of the case, and shall put the same, or as much
thereof as shall be material, into writing, in the presence of the
party accused, if Le be in custody, who shall have full oppor-
tunity afforded him of cross-examining such witnesses, if he
shall think proper so to do, and the two Justices admitting to
bail shall certify the hailment in writing; and every such Jus-
tice shall have authority to summon any person within his juris-
diction, whom he shall have reason to consider capable of giving
material evidence concerning any such felony, or suspicion of
felony, and to examine such person on oath, touching the same,
and to bind by recognizance all such persons as know or declare
any thing material touching any such felony, or suspicion of
felony, to appear at the next Court of Oyer and Terminer, or
Gaol Delivery, or other Court at which the trial of such offence
is intended to be had, then and there to prosecute and give
evidence against the party accused ; and such Justices and Jus-
tice, respectively, shall subscribe all such examinations, infor-
mations, bailments, and recognizances, and deliver, or cause to
be delivered the same to the proper officer of the Court in which
the trial is to be, before, or at the opening of the Court; and
in case any person so summoned shall refuse to submit to such
examination or to enter into such recognizance, it shall be law-
ful for the Justice or Justices to commit such person to the
commen Gaol of the District, County, City or Town, until such
person shall submit to such examination, or shall enter into such
recognizance, or be discharged by due course of law: Provided
that 1o such examination shall subject the party examined to
any prosecution or penalty,-or be given in evidence against such
party, save on any indictment for baving committed wilful and
corrupt perjury in such examination. § 3. That every Justice
of the Peace, before whom any person shall be taken on a charge
of misdemeanor, or suspicion thereof, shall take the examination
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of the person charged, and the information upon oath of those
who shall know the facts and circumstances of the case, and shall
put the same, or as much thereof as shall be material, into wri-
ting, before he shall commit to prison or require bail from the
person so charged ; and in every case of bailment, shall certify
the bailment in writing, and shall have authority to bind all
persons by recognizance to appear to prosecute or give evidence
against the party accused in like manner as in cases of felony;
and shall subscribe all examinations, informations, bailments,
and recognizances, and deliver or cause to be delivered the same
to the proper Officer of the Court in which the trial is to be,
before, or at the opening of the Court, in like manner as in cases
of felony, and that no traverse or other postponement of any
trial thereupon had, shall be allowed except upon special cause
shewn to the satisfaction of the said Court or by consent of the
prosecutor. § 4. That every Coroner, upon any inquisition
taken before him, whereby any person shall be indicted for
manslaughter or murder, or as an accessory to murder before
the fact, shall, in presence of the party accused, if he can be
apprehended, put in writing the evidence given to the jury
before him, or as much thereof as shall be material, giving the
party aceused full opportunity of cross-examination; and shall
have authority to bind by recognizance all such persons as know
or declure any thing material touching the said manslaughter or
murder, or the said offenice of being accessory to murder, to
appear at the next Court of Oyer and Terminer, or Gaol Deli-
very, or other Court at which the trial is to be, then and there
to prosecute or give evidence against the party charged; and
every such Coroner shall certify and subseribe the same evidence,
and all such recognizances, and also the inquisition before him
taken, and shall deliver the same to the proper Officer of the
Court in which the trial is to be, before, or at the opening of
the Court. § 5. That when and so often as any person skall be
committed for trial by any Justice or Justices, or Coroner as
aforesaid, it shall and may be lawful for such Prisoner, his Coun-
sel, Attorney or Agent, to notify the said committing Justice
or Justices, or Coroner, that he will so soon as Counsel can he
heard, move Her Majesty’s Court of Superior Jurisdiction for
that part of the Province in which such person stands commit-
ted, or one of the Judges thereof, for an order to the Justices of
the Peace, or Coroner for the District where such Prisoner shall
be confined, to admit such Prisoner to bail, whereupon it shall
be the duty of such committing Justice or Justices, or Coroner,
with all convenient expedition to transmit to the office of the
Clerk of the Crown, close under the hand and seal of one of
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them, a certified copy of all informations, examinations, and
other evidences, touching the offence wherewith such Prisoner
shall be charged, tou’ether with a copy of the warrant of com-
mitment and inquest, if any such there be; and that the packet
containing the same shgll be handed to the person applying
therefor, in order to such transmlaswn, and it shall be certified
on the outside thereof to contain the information touching the
case in question.  § 6. That upon any application to Her Ma-
jesty’s Court of Superior Criminal Jurisdiction, for that part of
the Province within which such person stands committed, or to
anv Judge thereof, the same order touching the Prisoner being

bailed or continued in custody, shall be made as if the partv
were brought up upon a Habeas Corpus. § 7. Thatif any
Justice or Coroner shall neglect or offend in any thing contrary
to the true intent and meaning of any of the provisions of this
Act, 1t shall be lawful for the Court to whose Officer any such
examination, information, evidence, bailment, recognizance, or
inquisition ought to have been delivered, and such Court is
liereby authorised and required, upon examination and proof of
the offence, in a summary manner, to set such fine upon every
such Justice or Coroner as the Court shall think meet. = §8. That
the provisions of this Act relating to Justices and Coronera, shall
apply to the Justices and Coroners, not only of Districts and
Counties at large, but also of all other jurisdictions. § 51. All
former Acts inconsistent with this repealed.

By the declaration of rights, 1 W. Sess. 2. ¢. 2. excessive bail
ouglit not to be required. “To refuse bail where the party ought
to be builed, (the party offering the same) is a mlsdeme'mm,
punishable not only by the suit “of the party but also by indict-
ment. 2 Haw. 90. H. P. 97. And to admit bail where it
ought not to be admitted, is punishable by the judges of assize,
bv fine, or punishable as a negligent escape at common law—
H. P. 97.—and so if a Justxce take insufficient bail. Jb. A
justice of the peace cannot take bail for murder. 2 Inst. 186.
And if a person be dangerously wounded, the justice ought to
be very cautious how he takes bail, till the year and dd\’ be
pasced for if the party die, and the offender appear not, the
justice is in danger of being severely fined. 1 Haw.138. The
court of king’s bench, however, may admit a person to bail who
has been committed for murder, if they think the circumstances
of the case will justify their doing so. Ld. Moluw's case, 1 Salk,
104.  R.v. Magrath, Str. 1242.  If the bail taken be insuffi~
cient, the justice may require better suretxe», and comumit the
party on refusal. 2 Haw, 89.

-
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Acknowledging Bail in another Man’s name.

By Stat. 21 L. c. 26. if any person shall acknowledge, or pro-
cure to be acknowledged, any bail in the name of any other, not
privy to the same, he shall be guilty of felony without benefit
of clergy. Bail taken before a judge; is not within this statute
till it is filed of record. 1 H. /1.696. But it is within the
foliowing statute of 4 W. c. 4. which enacts, “that any person
who shall personate another, before those who have authority to
bail, so as to make him liable to the payment of any sum of
money in that suit or action, shall be guilty of felony.” If bail
cannot otherwise be obtained, the law hath also provided a
remedy by the habeas corpus act. 31.C.2. See post, “ Habeas
Corpus.”

BANISHMENT.

* By statute 3 W. .L c. 4. § 5. all other felonies (except capi-
tal) may be punished by banishment; (sce post title, * punish-
ment”y  And by statute *40 G. 3. c. 1. § 5. the offender shall
remove himself within a space of time to be fixed by the court,
being not less than two days nor more than eight, ineluding the
day on which sentence was passed.

BANKERS. -

*DBy the 7 W. 4. ¢. 13. § 1. It chall not be lawful (except
in the cases hereinafter mentioned,) for any person or number
of persons associated without Legislative authority, or incorpo-
rated for any other purpose than banking, to make or issue any
bill, note, or undertaking of any description, or in any form in
the nature of a Bank bill or note, and intended to pass as money:
and if any bill, note, or undertaking shall be issued or put in
circulation contrary to this Act, such bill, note, or undertaking
shall be void: and any mortgage or other deed, bond, note, bill,
or other security which may be taken for securing any loan or
advance made in such bills, notes, or undertakings, shall be void.
§ 2. If any person shall act as President, Director, Qashier, or
other officer of any association of persons, acting in violation of
this Act, such person shall, on conviction thereof before any
Court of Oyer and Terminer or General Gaol Delivery, be
deemed guilty of a misdemeanor. §3. If any person shall
knowinzly utter or tender in payment or in exchange, any bill
or note in the nature of a Bank note, which shall not have been
issued by some person or association .of persons or body. corpo-
rate, legally authorised to issue such bill or note within this
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Province, or within the county in which such note or bill shall
have first issued, such person shall be guilty of a misdemeanor.
§ 4. This Act not to apply to ““The Bank of British North
America,”—the Farmers’ Joint Stock Banking Company,—the
Agricultural Bank,—or to the Bank of the People, or to the
Niagara Suspension Bridge Bank.

BANK NOTES.

By the 4 &5 V.¢.29.§ 1. Banking companies are required
to deliver a statement in writing on the 15th May and the 15th
November annually, to the Receiver General, of the amount of
notes or bills issued and in circulation at the end of each calen-
dar month, certified by the Cashier and President; and the per-
son or persons so certifying shall make and sign a declaration in
writing before a Justice of the Peace, that he or they had the
means of knowing that such statement was correct, and that it
is so to the best of his or their knowledge and belief. §2. Any
wilful false allegation in any such statement, shall be a misde-
meanor punishable as for perjury. § 3. A duty of one per cent.
per annum, imposed on the average amount of notes and bills
in circulation pro. tem. § 4. The Bank or party neglecting or
refusing to deliver such statement, shall forfeit to Her Majesty
£1000 for the uses of the Province, to be recovered with costs,
as any other debt of the Crown.

By the 4 & 5 V. ¢. 93: § 13. Counterfeiting Bank notes is
made a misdemeanour. See further on this subject title ¢ Coin.”

BANKS OF RIVERS.

By the 4 & b V. c. 26. § 12. It is enacted, that if any per-
son shall unlawfully and maliciously break down, or cut down
any sea-bank or sea-wall on the bank or wall of any river, canal,
or marsh, whereby any land shall be overflowed or damaged, or
shall be in danger of being so, or shall unlawfully or maliciously
throw down, level, or otherwise destroy any lock, sluice, flood-
gate or other work, on any navigable river or canal, every such
offender shall be guilty of felony, and being convicted thereof
shall be imprisoned for any term not exceeding four years: and
if any person shall unlawfully and maliciously cut off, draw up,
or remove any piles, chalk, or other materials fixed in the ground,
and used for securing any sea-bank or sea-wall, or the bank or
wall of any river, canal, or marsh, or shall unlawfully or mali~
ciously open or draw any flood-gate, or do any other injury or
mischief to any pavigable river or canal, with intent and so as
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thereby to obstruct or prevent the carrying on, completing, or
maintaining the navigation thereof, every such offender shall be
guilty of felony, and being convicted thereof shall be imprisoned
for any term not exceeding two years. ’

BARRATRY.

A Barrnaror, in legal acceptation, signifies a common mover,
exciter, or maintainer of suits or quarrels, either in courts or in
the country. 1.Inst.363. 1 Haw.243. Incourts, means either
courts of record, or not of record.  In the country, in three man-
ners: 1. In disturbance of the peace. 2. In taking or keeping
possession of lands in controversy. 3. By false inventions
and sowing of calumnious rumours and reports, whereby discord
and disquiet may arise between neighbours. 1 Inst. 368. No
one can be a barrator in respect to one act only. 1 Haw. 243.
Neither is an attorney guilty of an act of barratry in respect of
his maintaining another in a groundless action, to the commencing
whereof he was no way privy. 1 Haw. 243.  Nor shall a man
be adjudged a barrator in respect of any number of false actions
brought by him in his own right; for in such case he is liable
to double costs. 1 Haw. 243,

By statute 34 Ldw. 3. ¢. 1. justices of the peace shall have
power to restrain all barrators, and to pursue, arrest, take and
chastise them, according to their trespass or offence.

As to the kind and manner of punishment it is said, that if
the offender be a common person, he shall be fined and impri-
soned and hound to his good beliaviour; and if he be of any pro-
fesssien relating to the law, he ought also to be further punished
by being disabled to practise for the future. 1 Haw. 244.

BASTARD.

* By statute 2 W. 4. c. 1. after reciting that doubts had been
entertzined respecting the true meaning of 21 James lst,
entitled, “an act to prevent the destroving and murthering of
bastard childrein,™ and the same had been found difficult and
inconvenient to be put in practice, it is enacted, that the said,
act should not be in force in this province. § 2. That after the
passing of this aci, the trial of any woman charged with murder
of any issue of her body, male or female, which, heing born
alive, would by law be bastard, shall proceed and be governed
by the like rules of evidence and presumption as in other trials,
for murder.

See post title, «Concealing Birth.”
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BAWDY-HOUSE.

KEEPING 2 bawdy-house is a common nuisance, as it not only
endangers the public peace, by drawing together dissolute and
debauched persons, but also tends to corrupt the morals of both
sexes, by such an open profession of lewdness, 3 Inst. 204.—
I Haw. c. 74.75.§ 6. This offence is punishable by fine and
imprisonment. 1 Haw. c. 74.

A married woman may be indicted for this offence, the same
as if she were a feme sole; and may also be convicted of it
together with her husband. Rez. v. Williams, 1 Salk. 383, And
a man may be bound to his good behaviour for haunting bawdy-
houses with women of bad fame, or for keeping bad women in
his own house. 1 Haw. c¢. 74.  And a constable is authorised
by the common law to arrest persons that resort to bawdy-
houses. 1 Haw. ¢. 10. § 34.

Information and Complaint against a person for keeping a Bawdy-
house.

Home District, | The information and complaint of A. B. of the

to wit. township of — in the said district, gentle-
man, taken upon oath, this — day of — 18 — before me C. D.
Esq. one of her Majesty's justices of the peace, &c. The said
informant upon his oath saith, that E. F. of — and A. M. his
wife, are the keepers of a common bawdy-house, at — in the
said township, and that men and women of ill-fame are in the
constant habit of resorting to the said house, at all hours of the
night, and 'that the said %ouse bath become and still remains a
common nuisance.

Sworn, &e.

Warrant to apprehend the Keeper of a Bawdy-house.

To the Constable of —.

Home District, | Whereas information and complaint hath this

to wit. } day been made upon oath, by A. B, of —
before me C. D. Esquire, one of her Majeésty’s justices of the
peace for the said district, that E. F. of — and G. H. his wife,
keep and maintain a house of ill-fame and a common bawdy-
house, at —and that lewd women frequently resort thither, with
men of dissolute lives, to the great scandal of the neighbourhood,
the encouragement of vice and debauchery, and against the
Queen’s peace. 'These are therefore in her Majesty’s name, to
command you to bring the said E. F. and G. H. before me, at

I
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— on — the — day of — at — o’clock in the — noon, to answer
to the complaint of the said A. B. and to be further dealt with
according to law. Given under my hand and seal, &c.

Condition of a Recognizance to appear and prosecufe.

The condition of this recognizance is such, that if the above
bounden A. B. shall and do personally appear at the next gene-
ral quarter sessions of the peace, to be holden at the city of
Toronto, in and for the said Home District, and then and there
prefer and give evidence upon a bill of indictment, before the
grand jury, against E. ¥. of —and G. H. his wife, for keeping
a common bawdy-house, and in case the said bill shall be found
a true bill, then if the said A. B. shall prosecute the same with
effect, and not depart the court without leave, this recognizance
to be void, otherwise in full force. ‘

Condition of a Recognizance to appear and answer.

The condition of this recognizance is such, that if the above
bounden E. F. and G. H. his wife, shall personally appear at the
next general quarter sessions of the peace, to be holden at the
city of Toronto, in and for the said Home District, and then and
there answer to a bill of indictment to be preferred against them
for a nuisance, then this recognizance to be void, otherwise in
full force.

Commitment for want of Sureties.

To the Constable of —and to the Keeper of her Majesty’s gaol
in and for the Home District. e

Home District,} Whereas information, &c. (as in the warrant,

to wit. } and the said E. F.and G. H. not being able
to give sufficient security for their appearance at the next
general quarter sessions of the peace, to be holden in and for
the said district, to answer to a bill of indictment, to be then
preferred against them for the said offence : These are there-
fore in her Majesty’s name to require and authorise you the
said constable, to convey the said E. F. and G. H. to the said
gaol, and to deliver them to the keeper thereof: and you, the
said keeper, are hereby required to receive the said E. F. and
G. H. into your custody, and them safely keep in your gaol,
until they shall give such security as aforesaid, or be otherwise
diseharged in due course of law. Given under my band and
seal, &e,



‘Beet any Pork., 89

Indictment for keeping a Bawd:z;/- house.  ( Archbold, )

Home District, ¥ The jurors, &ec. That I. S. late of, &c. labourer,

to wit. and A, his wife, on the — day of — in the
— year of the reign of our Sovereign lady Victoria, and on
divers other days and times, between that day and the day of
the taking of this inquisition, with force and arms, at the town-
ship aforesaid, in the county and district aforesaid, unlawfully
did keep and maintain a certain common, ill-governed and dis-
orderly house, and in the said house, for the lucre and gain of
him the said I. S. certain persons, as well men as women, of evil
name and fame, and of dishonest conversation, then and on the
said other days and times, there unlawfully and willingly did
cause and procure to frequent and come together, and the said
men and women, in the said house of him the said I. S. at un-
lawful times, as well in the night as in the day, then and on the
said other days and times, there to be and remain drinking, tip-
pling, whoring and misbehaving themselves, unlawfully and wil-
fully did permit, and yet do permit, to the great damage and
common nuisance of all the liege subjects of our said lady the
Queen, there inhabiting, being, residing and passing, to the evil
example of all others in the like case offending, and aguinst the
peace of our lady the Queen, her crown and dignity.

BEEF AND PORK.

By the 4 & 5 V. c. 88. (reserved Act) reciting that it was
expedient that the regulations in force in Lower Canada and
Upper Canada, with regard to the curing, packing, and inspec-
tion of Beef and Pork, should be consclidated,—that one uni-
form Law should be enacted for the whole Province of Canada,
and that the inspection of the articles aforesaid intended for ex-
portation should cease 20 be compulsory, but should be optional to
the parties interested. Enacted § 1. That the L. C. Act 4
G.3.¢.9 0rd. 2V.c 15, U.C. Act *45 G.3.¢c. 8 and *3V.
¢. 25. shall be repealed. § 2. After the passing of this Act the
Board of Trade in Quebec, Montreal, Téfonte, and Kingston,
and municipal authorities in other places where Inspectors may
be required, may appoint a Board of Examiuers, to consist in
Quebec and Montreal of five, and in other places of three fit
and proper persons, residents, who before acting shall take and
subscribe the following oath before any Justice of the District:

“], A. B., do swear that I will not, directly or indirectly,
« personally, or by means of any person or persons in my behalf,
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¢ receive any fee, reward, or gratuity whatever, by reason of any
< function of my office of Examiner, and that I will therein well
“and truly in all things act without partiality, favour, or affec-
¢ tion, and to the best of my knowledge and understanding. So
¢ help me God.”

§ 8. The Mayor of Quebec, Montreal, Toronto, and King-
ston, and the Warden or chief Municipal Officer of other places,
to appoint by an instrument under his hand and Seal of the
Corporation, an Inspector of Beef and Pork for such places,
such Inspector to be previously examined by the Board of Ex-
aminers and recommended by the majority, and before acting
to furnish two good and sufficient sureties in £500 if appointed-
for Quebec or Montreal, and £250 for other places, to be ap-
proved by the Mayor, Warden, or chief Municipal authority, by
bond to her Majesty, and no Inspector shall allow any person
to act for him except his sworn assistants. § 4. Bond to be kept
at the office of the Clerk of the Corporation. § 5. Board of
Examiners before examination of any such Inspector to require
the attendance of two or more persons of the greatest experi-
ence and practice in the packing, curing, and inspection of Beef
and Pork, who may question the party touching his knowledge
of the matter. § 6. Inspector to take the following oath before
the Mayor, Warden, or chief Municipal Officer of the place :

I, A. B., do solemnly swear, that I will faithfully, truly and
impartially, to the best of my judgment, skill and understanding,
do and perform the office of an Inspector of Beef and Pork, ac-
cording to the true intent and meaning of an Act of the Legis-
lature of this Province, intituled ¢ 4n Act to requlate the Inspection
of Beef and Pork ;” and that 1 will not, directly or indirectly, by
myself or by any other person or persons whomsoever, trade or
deal in Beef or Pork of any description, otherwise than for the
use and consumption of my own family, during the time 1 shall
continue such Inspector; and that I will not, directly or indi-
rectly, brand or suffer to be branded any cask or half cask of
Beef or Pork but such as shall be sound and good and of the
quality designated by such brand, and with regard to which all
the other requirements of the said Act shall have been complied
with, to the best of my knowledge. So help me God.

§ 7. The present Inspectors to be re-appointed without ex-
amination. §8. The Inspector for Quebec and Montreal to
appoint one or more assistants when required by the Board of
Trade, subject to the approval of the Board of Examiners, for
-whose acts the Inspector shall be responsible; each assistant to
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furnish two sureties in £250, and take and subseribe the follow-
ing oath:

I, A. B, do swear, that I will diligently, faithfully and im-
partially execute the office of Assistant to the Inspector of Beef
and Pork for — according to the true intent and meaning of an
Actof the Legislature of this Province, intituled ¢ An et to regu-
late the Inspection of Beef and Pork ;” and that I will not, directly
or indirectly, personally or by means of any person or persons
in my behalf, receive any fee, reward or gratuity whatever, by
reason of my office of Assistant to the said Inspector (except my
salary from the said Inspecior), and that I will not, directly nor
indirectly, trade in the articles of Beef or Pork, or be, in any
manner, concerned in the purchase or sale of Beef and Pork,
except so far as may be necessary for myself and family. So
help me God.

§ 9. To be paid and hold office at the pleasure of the Inspec-
tor. §10. Inspectors and assistants are required to cut up, salt,
pack, cure, or if already packed, to unpack and examine through-
out, adding salt if necessary, and coopering up the same accor-
ding to this act, each and every barrel or half barrel, tierce or
half tierce, of Beef and Pork submitted to their inspection, such
inspection to be made at the store, shop, or warehouse of such
Inspector (to be kept in a convenient situation), or at some store
within the limits of the city &e. for which he may be appointed,
at the option of the proprietor. § 11. Inspectors and assistants
to have iron or metal brands, and immediately after inspection
to brand on each barrel, tierce or half tierce, the words ¢ Que-
bec” < Montreal” ¢ Toronto” or ¢ XKingston”, or the name of
the place as the case may be, and the initial of the christian
name and the surname at full length of the Inspector, with the
quality thereof, and if found to be soft or still fed shall be
branded with the word “Soft”, and if unsound and unmerchant-
able with the word ¢ Rejected”, and the month and year in which
it was inspected, with the net weight and quality so packed and
examined, and to receive for such in<pection one shilling for each
barrel, 71d. for a half barrel, one shilling and siz-pence for each
tierce, and eleven-pence for a half tierce, exclusive of cooperage
and repairs not exceeding siz-pence per barrel or half barrel,
tierce or half tierce, delivered in good shipping order: such fee
or allowance to be paid by the owner or consignee before remo-
val: after inspection a certificate or bill of. inspection shall be
furnished by the Inspector or Assistant, without charge, speci-
fying the quantity and the owner’s marks, and the quantities
and qualities ascertained by inspection, and the charges thereof:
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any Inspector or Assistant giving an untrue certificate, or with-
out a personal examination, shall incur a penalty of £20 Cur-
rency, and be dismissed from office: Beef or Pork re-inspected
to bear the brand of the year and month originally affixed: such
~ brand-marks to be branded on one head of the barrel or tierce &c.
Where Beef or Pork shall be sold subject to inspection, the cest
shall fall on the vendor (if not the applicant), unless agreement
to the contrary at the time of sale. Provided also, that any such
agreement shall imply a warranty that this Act has been com-
plied with, as well with regard to the provisions, as to the ves-
sels containing the same, and the marks thereon. §12. All
brands to be large and legible, within a space not exceeding
Jourteen inches long by eight incles broad, under a penalty of £20
Currency for each barrel, &c. § 13. Inspector not to charge
storage unless left in store more than three days after notice of
inspection. §14. Any Inspector suffering Beef or Pork leftin Lis
charge to be exposed, after inspection, to the heatof the sun, or
inclemency of the weather, longer than siz days, shall be liable
to the penalty of £10 Currency for every offence; and for not
providing a suitable store in a convenient situation, twenfy skil-
lings a day. § 15. Barrels and salt &c. to be furnished by the
Inspector, or owner, at the option of such owner or consignee.
§16. In case of dispute between the Inspector and owner,
with regard to the quality and condition, either party may apply
to a Justice, who shall summon #hree persons of skill and integ-
rity, one to be named by the Inspector and one by the proprie-
tor, and the third by the Justice, who shall examine and report
their opinion under oath (to be administered by such Justice),
and the decision of the majority to be final, and the Inspector
brand accordingly, and if the opinion of the Inspector be con-
firmed the costs shall be paid by the proprietor, otferwise by the
Inspector. § 17. Any Inspector or assistant neglecting or re-
fusing when called upon by any proprietor between sunrise and
sunsct (not being previously engaged), within #wo Lowrs to pro-
ceed to such inspection, shall forfeit to the person applying, on
conviction before any one Justice, the sum of £5 Currency over
and above all other damages. § 13. On the head of any barrel
&c. containing any thin, rusty, measley, tainted, sour, or un-
merchantable Pork, or unmerchantable or spoiled Beef branded
¢ Rejected”, the true character both as to quality and condition
of such pork or beef shall be marked with black paint, and the
Inspector shall certify when required the quality, state and con-
dition thereof, and the package containing the same, specifying
the extent of damage and apparent cause thereof, with the brands
or other marks upon the casks or packages, and the name of the



Beet anv:Veork. S .98

owner. §19. Barrels &ec. to be made of .good séasoned white
oak staves; and heads not less than 2 inch thick: each stave on
the edge at the bilze not less than £ an inch thick for.barrels,
nor less than 2 for tierces, and half barrels or tierces in the same
proportion to their size, and in both cases free from defect:
each barrel &e. to be hooped and covered % of the length with
good oak, ash, or hickory hoops, leaving 4 in the ceutre unce-
vered: and each barrel &ec. shall be bored in the centre of the,
bilge with a bit of nct less in diameter than one inch, for the re-
ception of pickle, each barrel to be not less than 27 inclies nor
more than 23% inches long: and the contents of each beef barrel
shall not be less than 28 gallons nor more than 29_gallons wine
measure, and of each pork barrel not less than 30 gallons nor
exceeding 31 gallens wine measure: each tierce not iess than
30 inches nor more than 31 inches long : contents (for beef) not
less than 44 gallons nor more than 45 gallons wine measure,
(for pork) not less than 45 gallons nor more than 46 gallens
wine measure: half barrels or tierces to contain half the quan-
tity, and no more. Inspectors to ascertain the sufficiency of
each barrel &c. before branding, and to brand none without.
§ 20. The salt to be used shall be clean, 8t. Ules, Isle of May,
Lurk’s Island, or other coarse ground salt of equal quality, and
every barrel of fresh beef or pork shall be well salted with 75
pounds and every tierce with 112 peunds of geod salt as afore-
said, exclusive of a sufficient quantity of pickle as strong as salt
will make it, and to each barrel of beef and pork shall be added
four ounces, and to each tierce six ounces of saltpetre, and each
half barrel of fresh beef and pork shall be salted with half the
quantity of salt and saltpetre above mentioned, with a sufficiency
of pickle, and in all cases of packing and re-packing beef and
pork to be inspected and branded under the authority of this
Act, the Inspector is hereby authorised to use salt, salipetre,
and pickle, in his discretion. §21. All beef which an Inspec-
tor shall find on examination to have been killed at a proper age
and to be fat and merchantable, shall be cut into pieces as nearly
square us may be, not more than eight nor less than four pounds
weight; and shall be sorted and divided for packing and re-
packing in barrels and half barrels, tierces and half tierces, into
four different sorts, to be denominated respectively Mess,—
Prime Mess,—Prime, and Cargo Beef.

Mess Beef shall consist of the choicest pieces only, that is to
say, briskets, the thick of the. flank, ribs, rumps, and 'sirloins of
oxen, cows, or steers, well fatted; and each barrel or half barrel,
tierce or half tierce, containing beef of this description, shall be
branded on one of the heads with the words Mess Beef.
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Prime Mess Beef shall consist of pieces of meat of the second
class, from good fat cattle, without shanks or necks; and barrels
and half barrels, tierces and half tierces, containing beef of this
description, shall be branded on one of the heads thereof with
the words Prime Mess Beef.

Prime Beef shall consist of choice pieces of fat cattle, amongst
which there shall not be more than the coarse pieces of one side
of a carcass, the houghs and neck being cut off above the first
joint; and barrels and lalf barrels, tierces and half tierces, con-
taining beef of this description, shall be branded on one of the
heads with the words Prime Beef.

Curgo Beef shall, consist of the meat of fat cattle, of all
descriptions, of three years old and upwards, with not more than
half a neck and three shanks, (with the houghs cut off above the
first joint,) and the meat otherwise merchantable, and barrels
and half barrels, and tierces and half tierces, containing such
beef, shall be branded on one of the heads Cargo Beef: and each
barrel, in which beef of either of the foregoing descriptions shall
be packed or repacked, shall contain two hundred pounds of
beef, and each half barrel, one hundred pounds; each tierce,
three hundred pounds, and each half tierce, one hundred and
fifty pounds.  § 22. All pork which an Inspector shall find to
be fat and merchantable, shall be. cut in picces as nearly square
as may be, and not exceeding six mnor less than four pounds
weight, and shall be sorted and divided into four sorts, to be
denominated respectively ¢ Mess,” ¢ Prime Mess,” ¢ Prime,”
and “ Cargo Pork.”

Mess Port shall consist of the rib pieces only, of good hogs
not weighing less than two hundred pounds each; and barrels
and half barrels, tierces and half tierces, containing such pork,
shall be branded on one of the heads Mess Pork.

Prime Mess Pork shall consist of the pieces of good fat hogs,
not weighing less than one hundred and ninety pounds each, the
barrel to contain the coarse pieces of one hogz only, that is to
say, two half heads (not exceeding together sixteen pounds in
weight) with two shoulders and two hams, and the remaining
pieces of a hog; the tierce to contain the relative proportion of
heads, shoulders and hams, and the remaining pieces of one hog
and a half hog; and barrels and half barrels, tierces and half
tierces, containing pork of this description, shall be branded on
one of the heads Prime Mess Pork.

Prime Pork shall consist of the pieces of good fat hogs, not
weighing less than one hundred and fifty pounds each, the barrel
to contain the coarse pieces of one hog and a half only, that is
to say, three half heads, (not exceeding together twenty-four
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pounds in wewht) three hams and three shoulders, and the
remaining pieces of a hog and a half hog; the tierce to contain
the relative proportlons of heads, shoulders and hams, and the’
remaining pieces of two hogs and a quarter of a hog ; and each
barrel or half barrel, tierce or half tierce, containing pork of
this description, shall be branded on one of the heads Prime
Pork.

Cargo Pork shall consist of the pieces of fat hogs, weighing
not less than one hundred pounds each, the barrel to contain the
coarse pieces of not more than two hogs, that is to say, four half
heads, (not exceeding together in weight thirty pound~,) four
shoulders and four ]uum, and the remaining pieces of two hogs,
and shali be otherwise merchantable pork; “the tierce to contain
the relative proportion of heads, shoulders and hams, and the
remaining pieces of three hogs; and the barrels and half barrels,
tierces and half tierces, containing pork of this description, shall
be branded on one of the heads Cargo Pork : but, in all cases,
the following parts shall be cut off and not packed, viz., the ears
¢lose to the head, the snout above the tusks, the legs ubove the
knee joint, the tail shall be cut off, and the brains, tongue, and
bleody grizzle taken out: and each barrel, in which por]\ of any
of the forezoiny descriptions may be pad\ed or repacked, shall
contain two hundred pounds, and each tierce three hundred
pounds; and cach balf barrel, or half tierce, one-half those
quantities respectively, of the several kinds and qualities of pork
as aforesaid, and shall be branded accordingly. § 23. No In-
spector or Assistant Inspector of beef and pork shall directly or
indirectly trade or deal in beef or pork, or be concerned in such
trade, whether by buying, bdrterlnt_r, or exchanging any live or
dead cattle or hous, witl a view to pack the same or get them
packed, or by buying, bartering or exchanging beef or pork when
pac]\ed nor shall he purchase beef or porI\ of any deseription,
otherwisc than for the nse and consumption of his family, under
a penalty of £50 currency for each offence, and on pain of being
removed from office. § 24. If any packer or any other person
shall, with a fraud ulent intent, efface or obliterate any of
the In:pcctnr s brand marks, or shall counterfeit any such marks
or brand the sume on any barrel or half barrel, tierce or half
tierce, or shall empty or partially empty any barrel or half
harrel, tierce or Lalf tierce, branded after inspection, in order to
put into the same other beef or pork, or shall use, for the pur-
pose of packing any beef or pork, old barrels or half barrels,
tierces or half tierces, without destroying the old brand marks,
before offering the same for sale or exportation, or not being an
Inspector or Assistant Inspector, shall brand any pork or beef
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with the Inspector’s brand-marks, such person, so offending,
shall for every such offence incur a penalty of £50 currency,
and every Inspector or Assistant Inspector, who shall inspeet
or brand any beef or pork out of the limits for which he shall be
appointed, or shall hire out his brands to any person whomsoever,
or shall connive at or be privy to any fraudulent evasion of
inspection of beef and pork by others, shall for every such
offence incur a penalty of £50 currency. §25. Nothing herein
contained shall be construed to prevent any person from packing
for exportation, or from exporting, any beef or pork, without
inspection, provided such beef or pork be packed in tierces or
balf tierces, barrels or half barrels, of the dimensions lLerein-
before prescribed for such vessels respectively, and be marked
with black paint, or branded on one end thereof, with the name
and address of the packer, the date and place of packing, the
weight, and the quality of the provisions contained in each
package; nor shall any thing herein contained prevent any per-
son from packing for exportatiou, or from exporting, without
inspection, any rounds of beef, rounds and briskets of beef, the
meat of youny pigs, called pig pork, the tongues of neat cattle,
the tongues of pias, hams of pigs, or pigs’ cheeks, or any smoked
or dried meat of any description, contained in tubs, casks or
barrels, or other packages of any kind, provided each package
be marked in the manner above mentioned; but every person
who shall export any meat of the kind last mentioned, not so
marked as aforesaid, or beef or pork of any other kind, not so
marked, or not packed in barrels or half barrels, tierces or half
tierces, of the dimensions hereinbefore prescribed, shall thereby
incur a penalty of fwenty skillings currency for every barrel or
hulf barrel, tierce or half tierce, tub, cask or other package, with
regard to which the provisions of this section shall be contra-
vened, and such penalty shall be recovered and applied in the
manner provided, in regard to the other penalties imposed by
this act.  §28. All fines, penalties and forfeitures, imposed by
this act, not exceeding £10 sterling, shall be recoverable with
costs In a swinmary way, before any two justices of the peace of
the district, and may, in default of payment, be levied by war-
rant of distress, to be issued by such justices, against the goods
and chactels of the offender; and when the same shall exceed
the sum of £10 sterling, they shall be sued for and recovered by
civil action, before any court of competent jurisdiction, and
levied by execution, as in the case of debt, and one moiety of
such fines and forfeitures (except such as hereinbefore directed
to be otherwise applied} shall be immediately paid into the
hands of the treasurer of the city of Toronto, or place wherein
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the suit shall have been brought, and shall remain at the disposal
of the corporation for the public uses thereof, and the other
moiety shall belong to the prosecutor, unless the action be
brought by any officer of such corporation, in which case the
whole shall belong to the corporation for the uses aforesaid.
§ 27. Actions to be commenced within six calendar months.
§ 28. Act to be in force from the 1st January, 1842. §29. And
to continue in force till the 1st January, 1348, and the end of
the next session.

BENCH WARRANT.

* By the 55 G. 3. c. 2. § 3. the process upon every indictment
to bring the person indicted into court, shall be a capias, in the
usual form, issued from the court before whom the said indict-
ment shall be found, directed to the sheriff of the district wherein
the said court shall be then sitting, commanding him to take the
person so indicted and bring him before the said court; and if
the person cannot be taken during the sitting of the said court,
that then so soon after as he shall be taken, he do bring or cause
him to be brought before some justice of the peace of the said
district, to be dealt with according to law; which said capias
shall be made returnable in the court of king’s bench on the
first day of the term next after the sitting of the said court be-
fore which the said indictment shall have been found. And if
upon the return of the said writ the sheriff of the said district
shall return that the person therein named is not to be found in
his district, then an alius writ of capias shall issue from the court
of king’s bench, under the seal of the said court, tested of the
first day of term, if in term time, or on the last day of tle pre-
ceding term, if in vacation, returnable before the said court of
king’s bench on the first day of the term next ensuing. §4. And
if to the said writ of alias capias the sheriff shall return non est
inventus, then upon motion in court, or before a judge in vaca-
tion, a writ of exigent shall issue. For further proceedings see
title ¢ Outlawry.”

The above act was allowed to expire, but was revived and
continued by the *3 W. 4. c. 6. (passed in February 1833) for
six years, and to the end of the next session. And by the
*2 V. c. 7. was made perpetual.

After an indictment found, any private person, without a war-
rant, may arrest the offender. Dalt. ¢. 170. § 5.

Upon the party being taken, (if the charge be misdemeanor
only) he may give recognizance to appear, to any magistrate,
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who thereupon will grant a supersedeas of the warrant. But if
the charge be filomy, magistrates should be exceedingly cautious
in taking bail after an indictment found by the grand jury; and
the better course would perhaps be, to leave the prisoner to apply
to a judge, who will bail him or not, according to Lis discretion.

Form of a Bench Warrant.

To the Sheriff of the Home District—Greeting :

Home District, | These are to will and require, and in her Ma-
to wit. jesty’s name to command you, upon sight
hereof, to bring before us J. C. and S. P. Esquires, two of her
Mujesty’s justices of the peace for the Home District, at the
general quarter sessicns of the peace, now being holden at the
city of Toronto, in and for the said Home District, or such other
two or more of her Majesty’s justices of the peace for the said
Home District as shall be then and there sitting, the body of
A. B. who stands indicted before us at this same sessions for an
assault, (or for lurceny) if the court shall be then and there
sitting; and if he cannot be taken during the present sessions,
that then so soon after as he shall be taken you bring or canse
him to be brought before some justice of the peace of the said
district, to be dealt with according to law; and what you shall
have done herein make appear to her Majesty’s justices of the
court of queen’s bench at Toronto, on the first day of — term
now next ensuing, and have vou there this warrant. Dated in
open sessions, at the city of Toronto aforesaid, this — day of —
in the year of our Lord 18—. J. C.
S. P.

Torm of Commitment if for Felony.

"To the keeper of the common gaol at Toronto, in the Home

District.
Home District, } Receive into your custody the body of A. B.
to wit. Lerewith sent you, brought before me, G. H.

Esquire, one of her Majesty’s justices of the peace in and for
the said district, by G. B. constable of the said district, by virtue
of a bench warrant issued at the general quarter sessions of the
peace holden at Toronto aforesaid, in and for the said district,
on the — day of — last, against the said A. B. upon a bill of
indictment then and there found against the said A. B. for
larceny, and him safely keep in your custody until he shall be
discharged in due course of law. Given under my hand and
seal, this — day of — in the year of our Lord 18—.
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BENEFIT OF CLERGY.

BeneriT of Clergy was a privilege allowed by the law to
clerks in orders, and afterwards to those among the' laity who
could read, by virtue of which, a criminal, though duly convic-
ted, was discharged from the sentence of the law in the king’s
courts, and delivered over to the ordinary, to be dealt with
according to the ecclesiastical canons. 4 Bl. Com. 868. Owing
to the ancient severity of the British law, which subjected all
persons convicted of felony, of any description, to the penalty
of death, the benefit of clergy appears to have been a remedy
invented by the church in her day of power to rescue offenders
convicted of felony from the punishment consequent thereon;
subsequently, the legislature, iv distinguish such crimes as were
by statute to be punished with deatl, usually enacted, that the
offender, upon couviction, should be deemed guilty of felony
without benefit of clergy, thus leaving the criminal to rely only
upen the royal prerogative for a mitigation of his punishment.
The real distinction therefore, in cases of felony, appears to have
been this: Telonies at the common law or by statute, within the
benefit of clergy, were no longer deemed capital; but such as
were not within this privilege, partook of all the ancient rigour
of the law, and were deemed capital or punishable with death.
Benefit of clergy is now very properly abolished, and a milder
criminal code substituted; this important change was effected
in England by statute 7 & 8 G. 4. c. 28. and' in Upper Canada
by statute *3 W. 4. c. 4.

And by the 4& 5 V. c. 24. § 19. benefit of clergy is abolished
throughout the United Provinces.

BIGAMY.

Bicamy signifies, in criminal law, the offence of having two
wives or two husbauds at the same time. 4 BIL Com. 163.

By the 4 & 5 V. ¢. 27. § 22. if any person, being married,
shall marry any other person during the life of the former
hushand or wife, whether the second marriage shall have taken
place in this province or elsewhere, every such offender, and
every person counselling, aiding, or abetting such offender,
shall be guilty of felony; and being convicted thereof, shall be
liable to be imprisoned at hard labour in the provincial peniten-
tiary for any term not less than seven years, or to be imprisoned
in any other prison or place of confinement for any term not
exceeding two years; and any such offence may be dealt with,

K
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enquired of, tried, determined, and punished in the district or
county where the offender shall be apprehended or be in custody,
as if the offence had been actually committed in that district or
county: Provided always, that nothing herein contained shall
extend to any second marriage contracted out of this province
by any other than a subject of her Majesty, resident in this
province, and leaving the same with intent to commit the
offence, or to any person marrying a second time, whose husband
or wife shall have been continually absent from such person for
the space of seven years then Jast past, and shall not have been
known by such person to be living within that time; or shall
extend to any person, who, at the time of such second marriage,
shall have been divorced from the bond of the first marriage; or
to any person, whose former marriage shall have been declared
void by the sentence of any court of competent jurisdiction.

Warrant of Commitment for Bigamy. ( Toone.)
To the Guoler or Keeper of the gaol of the Home District.

Home District, | Receive into your custody in the said gaol,
to wit. and there safely keep, until he shall be dis-
charged by due course of law, the body of A. B. herewith sent
you, and charged before me J. C. Esquire, one of her Majesty’s
justices of the peace in and for the said district, on the oaths of
C.D. and E. F. and others, for that he the said A.B. on the —
day of — in the year of our lord 18 — at — did marry one G.
H. spinster, and her the said G. H. then and there had for his
wife; and that the said A. B. afierwards, to wit, on the — day
of — in the year aforesaid, at — feleniously did marry and take
to wife one L. S. spinster, the said G. H. his former wife being
then living, against the form of the statute in such case made
and provided, (the said C. D. having also made oath before me
the said justice, that the said A. B. was apprehended and taken
for the said felony, at—in the said district.) Given under my
lLiand and seal this — day of — in the year of our Lord 18—.

BILLIARD TABLES.

By Stat. *350 G. 3. c. 6. a duty of £40 is imposed upon every
person keeping any billiard table for hire or gain. §2. And no
person shall have in his possession any billiard table for hire or
gain without a license from the inspector, under the penalty of
£100, to be recovered by action of debt, bill plaint, or informa-
tion in his Majesty’s court of King’s Bench.,
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* By the 3 V. c. 20. § 10. every keeper of an inn, ale-house,
ordinary or recess, and all other persons who shall keep a house
of entertainment, resert or boarding, who shall have and keep a
billiard table in such house, out-house, or room, or building
connected with or attached thereto, shall be subject as by the
*50 G. 3. c. 6. is directed.

BLASPHEMY AND PROFANENESS.

AvvL blasphemies against God, as denying his being or provi-
dence; and all contumelious reproaches of Jesus Christ; all
profane scoffing at the holy scriptures, or exposing any part of
them to contempt or ridicule; impostures in religion, as falsely
pretending to extraordinary commissions from God, and terri-
fying or abusing the people with false denunciations of judge-
ment; and all open lewdness grossly scandalous, are punishable
by fine and imprisonment, and also such corporal punishment as
to the court shall seém meet, according to the heinousness of
the crime. 1 Haw. 6. 7.

And if any person shall, in any stage-play, interlude, shew,
may-game, or pageant, jestingly or profanely speak or use the
holy name of God, or of Christ Jesus, or of the Holy Ghost, or
of the Trinity, he shall forfeit £10—half to the king and half
to him that shall sue. 3 J. C. 21.

BOARD OF WORKS.

Brthe 4 & 5 V. c. 38. § 8. a Board of Works estahblishied for
the superintendence, management and controul of public works,
to consist of not exceeding five persons, to be appointed'by the
Governor. § 4. Members and secretary to hold their offices
during pleasure. § 5. Chairman and secretary to be allowed a
yearly salary; other members their disbursements only.—
§ 6. Board to be a body corporate, with the usual powers.—
§ 7. Office and meeting of the board to be held where the
Governor shall direct. § 8. Chairman to be the legal organ of
the corporation, and all writings and documents signed by him
and sealed with the seal of the corporation, and no others, to be
valid. § 9. Board to examine and report upon all matters
referred to it by the Governor, and to obtain evidence, informa-
tion, plans, estimates, drawings or specifications, and cause sur-
veys and examinations to be made. § 10. Board may suggest
improvements to public works, but shall not incur any expence
without the Governor’s approval. - § 11. Applications for any
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grant of public money, for public works, shall be referred to the
board for report. § 12. Board may make regulations with
regard to public works. § 13, No sum of public money, now
or hereafter to be appropriated for any public work, over which
the board may have controul, and the expenditure of which is
not by law directed to be made under the controul of any per-
son or persons, officer or body corporate, shall be expended,
except under the controul of the board. §14. Such monies not
to be expended until after the board shall have reported on the
mode of expenditure, and such report shall be approved by the
Governor. § 15. No public work to be commenced unless it
can be completed for the sum appropriated for it. §16. The
board, with the approval of the Governor, may employ and pay
engineers, surveyors, &c.  § 17. All public works, not specially
vested in other persons, shall be vested in the board. § 18, The
board, or their enginecrs, &c. may enter upon property and
survey and take levels, and set out and ascertain such parts of
any such lands as the said board shall deem neces<ary or proper,
making compensation for damages, to be ascertained by arbitra-
tion, in case of difference with the owner. §19. Board may
hold real estate necessary for public works, and may contract
therefor, with owners. § 20. In case of disagreement, it shall
be lawful for the board to make a legal tender of the probable
and reasonable value of such property, with a notification that
the Board will submit the settlement to arbitration, and upon
such tender and notification being made, the board may take
possession: Provided that the board, within three days after
taking possession, name an arbitrator, and the owner shall, within
three days from such nomination, also name an arbitrator, and
the two arbitrators shall name a third; said arbitrators shall
inquire of, and they, or any two of them, award and adjudge
upon the value of such property, and signify their award to the
parties interested within ten days after the appointment of the
third arhitrator, and the board shall, upon signification of any
such award, forthwith tender to the owner the sum adjudged,
and if “exceeding the sum originally tendered, the board shall
pay the costs of arbitration, but if not, the costs to be paid by
the person refusing the tender. § 21. Awards made in Canada
West may be set aside on application to the Court of Queen’s
Bench, as in ordinary cases, to be made within one year.—
_§22. If the board neglect to appoint an arbitrater, or if no
award made within the time prescribed, the owner may maintain
an action against the board for compensation: Provided that the
time for making the award may be extended by agreement.
§ 23. Arbitrators may examine witnesses upon oath, touching
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the value of the property or the amount of compensation, and
they or any one of them may administer the oath; and the arbi-
trators shall be sworn to the due performance of their duties
before some judge or justice of the peace, before acting.—
§ 24. Duties of the secretary defined. § 25. The board shall
have power to send for and examine persons, touching any
matter referred to the board, and to cause such persons to bring
with them such papers, documents and things as may be neces-
sary, and to pay such persons a reasonable compensation for
their time and disbursements: and such persons shall be bound
to attend at the summons of the board, after due notice, under
penalty of such damages as may be awarded in action to be
brought by the board. § 26, Board may require accounts to be
attested on oath, to be administered,-as well as the oath of wit-
nesses, by the secretary or any member of the board; and any
false statements shall be perjury. §27. Warrants for money

- appropriated for public works, under the board, not to issue,
except on chairman’s certificate. § 28. Board may grant certi-
ficate in favour of their secretary to meet disbursements; the
amount in hand not exceeding £500 at any one time.—
§ 29. Accounts to be rendered as provided. §30. Chairman to -
report annually upon the state of the public works, for the
information of the legislature.  § 31. Salaries of chairman and
secretary regulated. § 32. Any member of the assembly,
becoming chairman or secretary, shall thereby vacate his seat.
§ 33. Application of monies to be accounted for to her Majesty.
§ 34. This act to be a public act. :

BOUNDARY LINES.

* By 88 G. 3. c. 1. monuments may be placed at the corners
of every township and concession, and the lines from the monu-
ments so erected, shall be the permanent boundary lines of such
townships and concessions. § 4. Any person knowingly and
wilfully pulling down, defacing, altering or removing any such
monument, shall be guilty of felony. § 6. Upon apphecation”
made to the sessions by thirty frecholders of any township, to
have monuments erected, such justices shall form an estimate of
the expense, and lay an equal assessment upon every acre of
land within such township, to be raised and collected by 2 war--
rant under the hands and seals of any two of them, directed to
the collectors of such townships, insuch manner and by such
means as in other cases, and to pay the same, when collected, to
the treasurer of the distriet, to answer the charges-inewred by
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erecting such monuments. - § 7. Provision made for collecting
same on unoccupied lands, by notice in the Gazette, and sale of
part thereof to pay such assessments.

* By the 59 G. 8. c. 14. § 2. all boundary lines of townships,
all concession lines, governing points, and all boundaries, posts,
or monuments, which have been placed or planted at the front
angles of any lots or parcels of land, in the first survey, intended
to determine the width of such lots or parcels of land, provided
such survey has been performed under the authority of the ex-
ecutive government of the late province of Quebec, or under the
authority of the executive government of this province, shall be,
and the same are hereby declared to be, the true and unalter-
able boundaries of all and every of such townships, concessions,
and lots, respectively; and that every lot or parcel of land re-
svectively, whether 1t shall upon admeasurement be found to
contain the exact width, or more or less than what may De ex-
pressed in any letters patent, grant, or other instrument, in re-
speet of such boundaries or lines mentioned and expressed, shall
embrace the whole width contained between the front posts,
monuments, or boundaries, planted or placed at the front angles
of any such lot or parcel of land as aforesaid, in such original
survey as aforesaid, and no more nor less, and every half or quar-
ter of such lot or parcel, its proportion, any thing in such patent
or instrument to the contrary thereof in any wise notwithstanding.
§ 3. The boundary line of each and every township, or that side
from which the lots are numbered, shall be, and the same is
hereby declared to be, the course or courses of the respective
division or side lines throughout the several townships and con-
cessions of this province respectively, and all surveyors shall,
and are hereby required to, run all division or side lines, which
they may be called upon by the owner or owners of any lands
to survey, to correspond with and be parallel to the respective
town lines, from whence the lots are numbered as aforesaid.
§ 4. Every licensed surveyor, when and as uften as he is em~
ployed to run any side line or limit, between lots or lines re-
quired to go the same course of the side lines or limits between
lots in the concession in which the land to be surveyed lies,
shall, if it has not been done before, or if it has been done, but
the course cannot at such time be truly ascertained, determine
by a true meridian line, or some other infallible method, the
true course of a straight line between the front and rear angles
of such concession, on that boundary of the township from which -
the lots are numbered, and run such line or lines, as aforesaid,
truly parallel to such course, which is hereby declared, and shall
at all times be deemed and taken to be the true course of such
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lines, in the several townships of this province. §9. The front
of each concession, lot, or parcel of land, shall be considered to
be, and the same is hereby declared to be, that end or boundary
of such concession, lot, or parcel of land, which is nearest to the
boundary of the respective townships from which the several
concessions thereof are numbered. §10. In all cases when any
letters patent of grant, or other instrument, has issued for several
lots or parcels of land, in concessions adjoining each other, the
side lines or limits between lots or parcels of lund therein men-
tioned and expressed, shall commence at the front angles of every
such lot or parcel of land respectively, and run agreeably to the
courses of the respective townships, as hereinbefore enacted, and
shall not continue on in a direct line through several conces-~
stons, unless such line or lines, when run truly parallel to such
governing boundaries of such townships, as aforesaid, shall in-
tersect the corresponding post or monument at front cf such
concession next in rear. §11. In all cases when any licensed
surveyor shall be employed to run any side line, or limit between
lots, and the original post or monument from which such line
should commence cannot be found, every such surveyor shall,
in every such case, obtain the best evidence that the nature of
the case will admit of, respecting such limit; but if such limit
cannot in such manner be nearly ascertained, then such surveyor
shall proceed to measure the true distance between the nearest
undisputed posts, limits, or monuments, into such number of
lots as the same contained in the original survey of such town-
ship, having due respect to any allowance for road or roads,
€0mmon or commons, as were contained in such criginal survey,
and such limit, so found, shall be taken to be, and the same is
hereby delared to be, the true limit in every such case, if aceu~
rately obtained, any law or usage to the contrary thereof in any
wise notwithstanding. § 12. If any action of ejectment shall
be brought against any person or persons, who after these lines
have been established by virtue of this act, shall be found, in
consequence of unskilful surveyors, to have improved on land
not his, her, or their own, it shall and may be lawful for the
judge of assize, before whom such action is tried, to direct the
jury to assess such damages for the defendant or defendants for
any loss he, she, or they may sustain in consequence of any im-
provement made before such action is commenced, and also as-
sess the value of the land to be recovered, and if a verdict shall
be found for the plaintiff or plaintiffs, no writ of possession shall
issue, until such plaintiff or plaintiffs have tendered or paid the
amount of such- damages, as aforesaid, or shall release the said
land to the defendant, provided the said defendant shall pay o2
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tender to the plaintiff the value of the land so assessed, before
the fourth day of the ensuing term.

* By the 2'V. ¢. 17. § 1. after reciting the *59 G. 8. c. 14. it
is enacted, that in all cases in which the jury, before whom any
action of ejectment shall be tried, shall assess damages for the
defendant, as is provided for in the twelfth clause of the afore-
said act, for improvements made upon land not his own, in con-
sequence of unskilful surveys; and when it shall be satisfactorily
made to appear that the defendant does not contest the plaintiff’s
action for any other purpose than to obtain the value of the
improvements made upon the land, previous to the alteration
and establishing of the lines in the manner pointed out in the
aforesaid act, it shall be lawful for the judge, before whom such
action shall be tried, to certify such fact upon the record, and
thereupon the defendant shall be entitled to the costs of the
defence, in the same manner as if the plaintiff had been non-
suited or a verdict rendered for the defendant. §2. It shall be
incumbent on the defendant, at the time of entering into the
consent rule, to give notice in writing to the lessor of the plain-
tiff, or his attorney, of the amount claimed for such improve-
ments, on pavment of which sum the defendant, or person in
possession, will surrender the possession to such lessor, and that
the said defendant does not intend to contest the title of the
lessor; and without such notice shall, on the trial, be found to
have been given as aforesaid, or if the jury shall assess for the
defendant a less sum than that claimed in the notice, or shall
find that the defendant has refused to surrender possession of
the land claimed, after tender shall have been made of such
amount claimed, then the judge shall not certify, and the defen-
dant shall not be entitled to the costs of defence, but shall pay
costs to the plaintiff. § 3. Upon the trial of any such cause, no
evidence shall be required to be produced in proof of the title
of the lessor of the plaintiff.

* The 1 V. c. 19. commonly known as the *“Boundary Line
Commissioners’ Act,” has expired. -

BREAD.

* By the 6 G. 4. c. 6. entitled, “An Act for the better regu-
lating the assize and fixing the price of bread, in the several
police towns throughout this province,” it shall be lawful for
such of her Majesty’s justices of the peace, residing within the
limits of any town in this province where a police is established,
or residing within the limits of the division constituted for the
time being for holding a court of requests in said town or towns,



»

© Briverd, 107

to assemble on the first and third Saturday in each month, at
the court-house in each town; and two of the said justices, then
present, may assize and fix the price of bread; and if more than
two present, the majority shall fix the same for each ensuing
intermediate period; or if no justices shall be present, or no
change be found necessary, then the last assize made shall
continue in force until varied or changed by a new assize.—
§ 2. The clerk of the market is required to keep a just and fair
statement in a book, of the daily price or prices of flour in the
market, and exhibit the same to any two justices, and make oath
of the correctness, if required. § 3. The aforesaid statement of
the average price of flour for the fourteen days previous, shall
be the guide for the said justices, to assize and fix the price of
bread for the ensuing fourteen days, with due regard-to the
existinz price of flour, fuel and labour.  § 4. Within twenty-four
hours after such assize made, the clerk of the market shall affix
a notice thereof in some conspicuous place on the market-house.
§ 5. Penalty of ten shillings upon every baker who shall not
conform to such assize, to be recovered before any two justices,
upon the oath of one or more witnesses, to be levied Dy distress
and sale. § 6. Fines to be applied for police purposes.

BRIBERY.

BriBERY, is the receiving of any undue reward by any per-
son whatsoever, whose ordinary profession or business relates to
the administration of public justice, or who is in any official
situation, in order to influence his behaviour in office, and in-
cline him to act contrary to the known rules of honesty and in-
tegrity; and the person who gives the bribe is as much’ guilty
of the offence as he who takesit. 3 Inst. 149. 1 Haw. c. 67.
§2. 4 Bl Com. 139, e

The offence of bribery is punishable with fine and imprison-
ment. 1 Haw. c. 67. § 3. ‘

In judges, especially the superior ones, says Blackstone, bribery
hath always been looked upon as so heinous an offence, that the
chief justice Thorp was hanged for it, in the reign of Edward I1I.
4 Bl Com. 140.

By a Statute of 2 Hen. 4. all judges, officers, and ministers of
the King, convicted of bribery, shall forfeit treble the bribe, be

punished at the King’s will, and be discharged from the King’s -

service for ever. 3 Inst. 146.

So, a mere attempt to bribe a judge or a juryman, is punish-
able by law.in the party that offersit. 3 Inst. 147. R.v. Young,
cit. 2. East. Rep. 14. 16.
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Bribery at elections for members of parliament, was always an
offence at common law, and punishable by indictment or infor-
mation. R. v. Pitt, 3 Burr. 1335.

BRIDGES.

Bythe 4& 5 V. ¢. 26. § 13.if any person shall unlawfully and
maliciously pull down or in any wise destroy any public bridge,
or do any injury with intent and so as thereby to render such
bridge or any part thereof dangerous or impassable, every such
offender shall be guilty of felony, and being convicted thereof
shall be imprisoned for any term not exceeding four years.

BUGGERY.

BuceEry is a detestable and abominable sin, not to be named,
committed by carnal knowledge against the ordinance of the
Creator and order of nature, by mankind with mankind, or with
brute beast, or by womankind with brute beast. 3 Inst. 58.
And by stat. 25 H. 8. c. 6. buggery committed with mankind
or beast, is made felony; which said statute making it felony
generally, there may be accessories before and after, but those
that are present, aiding and abetting, are all principals; and
although none of the principals are admitted to their clergy, yet
accessories before and after are not excluded from clergy. 1 H.
H. 670.

If the party buggered be within the age of discretion, (four-
teen years) it is no felony in him, but in the agent only; but if
buggery he committed upon a man of the age of discretion, it is
felony 1n both of them. 3 Inst. 59. 1 H. H. 670.

By the 4 & 5 V. ¢. 27. § 15. every person convicted of the -
abominable crime of buggery, either with mankind or with any
animal, shall suffer death as a felon. § 18. The offence deemed
completed by proof of penetration only.

By the 6 V. c. 5. § 5. where any person shall be convicted of
any assault with intent to commit the above offence, the Court
may sentence the offender to be imprisoned at hard labour in
the Penitentiary for any term not exceeding three years, or to be
imprisoned in any other prison or place not exceeding two
years.
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BUILDINGS.

By Stat. 4 & 5 V. c. 25. § 36. if any person shall steal or rip,
cut or break with intent to steal, any glass or wood work belong-
ing to any building whatsoever, or any lead, iron, copper, brass,
or other metal, or any utensil or fixture whether made of metal
or other material, respectively fixed in or to any building whas-
soever, or any thing made of metal fixed in any land being pri-
vate property, or for a fence to any dwelling-house, garden, or
area, or 1D any square, street, or other place dedicated to public
use or ornament, every such offender shall be guilty of felony,
and being convicted thereof shall be liable to be punished in the
same manner as in the case of simple larceny: and if fixed in
any square, street, or other like place, it shall not be necessary
to allege the same to be the property of any person.

BURGLARY.

BurGLARY is a felony at common law, in breaking and enter-
ing the mansion-house of another in the night, with intent to
commit some felony within the same, whether the felonious in-
tent be executed or not.

By Stat. 12 Ann c. 7. if any person shall enter into the man~
sion-house of another by day or by night, without breaking the
same, with an intent to commit felony, or being in such house
shall commit any felony, and shall in the night time break the
said house to get out, he shall be guilty of burglary. . ..

And by the 4 & 5 V. c. 25. § 14. whosoever shall burglariously
break and enter into any dwelling-house, and shall assanlt with
intent to murder any person being therein, or shall stab, cut,
wound, beat or strike any such person, shall be guilty; of felony,
and being convicted thereof shall suffer death. §16. Andif any
person shall enter the dwelling-house of another with intent to
commit felony, or being in such dwelling-house, shall commit
any felony, and shall in either case break out of the said dwel-~
ling-house in the night time, he shall be deemed guilty of bur-
glary.

be"ery entrance is not a breaking ;—as, if the door stand open,
and the thief enter—this is no breaking. So if the window be
open, and the thief draw out some of the goods—this is not bur~
glary, because there is no actual breaking. Butif the thief
break the glass of the window, and draw out the goods—this is
burglary. 8 Inst. 64. And Lord Hale says, these acts amount
to an actual breaking :—opening the casement, or breaking the
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glass window ; picking open the lock of the door, or putting back
the lock; or the leaf of a window; or unlatching the door that’
is only latched. 1 H. H. 552. And so does the pushing open
of folded doors. Rez.v. Brown. 2 East. P. C. 437. 2 Russ.
902. Pulling down the upper sash of a window. Rez. v. Haines.
Russ. § Ry. 451, 8. C.nom.  Rex. v. Harrison. 1 Chetw. Brom.
497. Creeping down a chimney. Cromp. 32. Ddlt. 253. 1
Haw. c. 38. § 6.

The breaking is not confined to the outer door, or external
parts of a house: for if A. enters the house of B. the outward
door being open, or by an open window, and when within the
Louse, turn the key of a chamber door, or unlatch it, with intent
to steal—this will be burglary.  Jolnson’s case, 2 East. P. C. 488.
And the like if any lodger in a house, or guest in a public inn,
open and enter another person’s chamber door, with intent to
commit a felony. 1 Hale 553. 554. 4 Bl Com. 227. Rez. v.
Bington, 2 East. P. C. 488. But if an inn-keeper break the
chamber of Lis lodger or guest, at night, to rob, this would not
be burglary; for a man cannot commit a burglary by breaking
his own house. 2 East. P. C. 502. Kel. 84.

Constructive breaking, is where, in consequence of violence com-
menced or threatened, the owner of the house, (through fear, or
in order to repel the violence) opens the door, and the thief then
enters,—this amounts to burglary; for the opening of the door
in this case, is as much imputable to the thief as if it had been
dene by his own hands.  Crompr. 32 (a.) 1 Hale. 553. 2 East.
P. C.436. And so, if in consequence of any fraud or deceit, the
owner is induced to open his door to the thieves—this will amount
to breaking.— As where thieves came with a pretended hue and
cry, and required a constable to go with them to apprehend the
owner and search his house; and the owner, at the command of
the constable, open the door, when the thieves bound the con-
stable and robbed the house;—this was held to be burglary.
1 Hale 533, 3 Inst. 64.  Cromp.32(b.) 4 BL Com.226. And
the like if a man go to a house under pretence of being autho-
rised to make a distress, and by this means obtain admittance.
Guscoigne’s case, 1 Leach, 284, For in all these cases, the law
will not endure to have its justice defrauded by such evasions.
1 Lww, e 200§ 5. 4 EL Com 327,

Fohed is an Zontering,

It is deemed an entry when the thief breaketh the house, and
lis body, or any part thereof—as Lis foot, or arm, is within any
part of the house; or when he putteth a gun into a window which
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he hath broken; orinto ahole of the house which he hath made,
with intent to kill or murder. 3 Inst. 64. Or where the thief
merely puts his fingers within the window. Rezr.v. Davis, Russ.
& Ry. 499. But if he shoots without the window, and the bullet
only comes in, the point is doubtful. 1 Hale, 555. Yet Haw-
kins says, this is a sufficient entry. 1 Haw.c.38.§11. Where
a glass window, which had shutters inside, was broken, and the
window was opened with the bhand, but the shutters were not
broken or opened—this was ruled to be burglary. Rez. v. Ro-
berts, alias Chambers, 1 East. P. C. 487. But as in this case,
Holt. C. J. and Powell, J. doubted, and inclined to another opi-
nion, no judgment was given. But in a recent case, the same
point was before the judges, who were of opinion (three being
absent) that the entry was' sufficient. Rex. v. Baily, Russ. §
Ry. 341

If divers come in the night to do a burglary, and one of them
break and enter, the rest of them standing to watch at a distance,
this is burglary in all. 3 Inst. 64.

What is a Mansion or Dwelling-house.

Where the whole of the house is let out into lodgings, and the
owner does not inhabit any part of it, though there 1s only one
outer door common to all its inmates, yet every separate apart-
ment is the distinct mansion-house of its possessor. Rez. v.
Lrapshaw, 1 Leach, 427. So where a loft over a coach-house
and stables was converted into lodging rooms. R. v. Turner, 1 .
Leach, 305.

But where the owner of a dwelling-house lets off the shop to
a tenant, who occupies it by means of a different entrance from
that belonging to the dwelling-house, and carries on his business
in it, but never sleeps there, it then becomes so severed from
the rest of the house, as no longer to be a place where burgl
can be committed; for it ceases to form parcel of the dwelling-
house of the owner, being thus severed by lease as well as by
the distinct mode of ingress and egress to it; and it does not
become the dwelling-house of the tenant, when neither he nor
any of his family sleep there. 1 Hale, 557. Kel. 83. 4 BL
Com. 225. 2 East. P.C. 507. But if the tenant, or his servant,
should usually, cr often, sleep in the shop at night, it would then
become the dwelling-house of the tenant. 1 Hale, 558. :

There is no severance, however, where there is any internal
communication, though there may be a separate entrance from
without to the part let off; as where the communication was
formed by means of a trap-door and a ladder, which were seldom
used, but the trap-door was never fastened. Lord Ellenborough

L
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said it could make no difference whether the communication was
through a trap-door, or by a common stair-case. Rez. ». Stock-
ton, 2 Taunton, 339. 2 Leach, 1015. And when the owner of
the house continues to sleep in it, no part of it then can be so
severed, by being let off to a tenant or a lodger, as to become a
separate mansion-house. Rez. v. Rogers, 1 Leach, 89. 2 Eest.
P. C.507. Unless, indeed, that which was one house originally
comes to be divided completely into two separate tencments, and
there is a distinct outer door to each, without any internal com-
muuication; in which case, they will then become separate
houses. Per Ld. M. Cowp. 8. And now, by the 4 & 5 V. c.
25. § 18. no building, although within the same curtilage with
the dwelling-house and occupied therewith, shall be deemed to
be part of such dwelling-house for the purpese of burglary, or
for any of the purposes in said act, unless there shall be a com-
munication between such building and dwelling-house, either
immediate or by means of a covered and inclosed passage leading
from the one to the other. § 19. If any pers. n shall break and
enter any building and steal therein any chattel, money or
valuable security, such building being within the curtilage of a
dwelling-house and occupied therewith, but not being part
thereof, every such offender, being convicted thereof, shall be
liable to be imprisoned at hard labour in the provincial peniten-
tiary for any term not exceeding fourteen years nor less than
seven years, or be imprisoned 1n any other prison or place of
confinement not exceeding two years. §20. If any person shall
break and enter any shop, warehouse or counting-house, and
steal therein any chattle, money or valuable security, every such
offender being convicted thereof, shall be liable to any of the
punishments which the court'may award as hereinbefore last
mentioned. But if the owner of a louse neither nhabits it
himself, nor any of his family, it will not then bécome his dwel-
ling-house, as applicable to the offence of burglary. Thercfore,
when a man purchases or rents a house with intention to reside
in it, and moves some of his furniture into it, but neither he nor
any of his family ever slecp there, and it is broken open in the
night, the judges have determined that a breaking into a house
of this description does not amount to burglary.  R. v. Lyons,
1 Leach, 185. 2 East. P. C. 496. R. v. Hallard, 2 East. 498,
2 Leach, 701. (note a.) R. v. Thompson, 2 Leach, 771. 2 East.
498, Contral Haw. ¢. 38. § 18, 1 Kel. 46. And this, even
though the owner of the house has used it for his meals, and for
all the purposes of his business. Rex. v. Martin, Russ. § Ry.
108.  Or, though a person actually sleep in the house for the
purpose of protecting it, if such person forms no part of the
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domestic family of the owner,—as where the owner puts ina
workman or other person, who is in no situation of servitude to
him, for the purpose of taking care of his goods. Rez.v. Fuller,
2 Eust. P. C. 498. 1 Leach, 186. (note b.)  Res. v. Harris, 2
Leach, 701. 2 East. P. C. 498.

So if a servant is put into a warehouse to watch goods, this
does not make it a dwelling-house. Rex. v. Smith, 2 East.
P. C. 497.

But where the owner of the house has once inhabited it, it
will not cease to be his dwelling-house on account of any occa-
sional or temporary absence, provided he has the animus rever-
#ndi—the intention of returning to it;—in such cases, the
premises may be the subject of burglary.  Rez. v. Murray §
Harris, 2 Last. P. C. 496. cit. Fost. 77.  But wheré a person
had a country-house, at which he lived only a part of the year,
and then quitted, with a considerable part of Lis furniture, with
no intention of immediately returning, and during his absence
the house was broken open and rifled—this was held not to be
burglary. Fost. 76. 77.

Of the time of committing the Offence.

It must be in the night, and, by the 4 & 5 V. c. 25. § 16. in
cases of burglary, the night shall be considered to commence at
nine in the evenmng and to conclude at siz the next morning.—
It being moonlight will make no difference, for then many mid-
night burglaries would go unpunished; and the malignity of the
offence, as Blackstone observes, does not indeed so properly
arise from its being done in the dark, as at the dead of night,
when all the creation, except beasts of prey, are at rest; when
sleep has disarmed the owner, and rendered his castle defence-
less. 4 BIL Com. 224.

The breaking and entering need not be the same night; for if
thieves break a hole in the house one night, with the intent to
enter another night and commit a felony, and they accordingly
do 50, through the hole they made the night before—this seems
to be burglary. 1 Hale, 551. 4 BL Com. 226.

Of the Intent.

The intent of the breaking and entering must be to commit a
felony.  ‘Therefore, if the intention was only to commit a trespass,
the offence will not be a burglary.  Thus, an intention to beat
a man in the house, will not be sufficient; for though killing or
murder may be the consequence of beating, yet if the primary
intention were not to kill, a breaking and entering;, for the pur-
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pose of beating, will not amount to burglary. 1 Hale, 561.—
9 East. P. C. 509. And where a man’ broke into a house with
intent to commit a rape—this was held to be burglary. Rez.v.
Gray, 1 Str. 481,

By stat. 23 G. 3. ¢c. 88. it is enacted, that if any person shall
be apprehended having upon him any picklock, key, crow, jack-
bit, or other implement, with an intent feloniously to break and
enter into any dwelling-house, out-house, &ec.; or shall have
upon Lim any pistol, hanger, cutlass, bludgeon, or other offen-
sive weapon, with intent feloniously to assault any person; or
shall be found in or upon any dwelling-house, ware-house,
coach-house, stable or out-louse, or in any inclosed yard or
garden, or area, belonging to any house, with an intent to steal,
lie shall be deemed a rogue and vagabond within the intent and
meaning of the 17 G. 2. ¢. 5.

Punishment.

By the 4 & 5 V. ¢. 25. § 15. whosoever shall be convieted of
the crime of burglary, shall be liable, at the discretion of the
court, to be inprisoned at hard lubour in the provincial peniten-
tiary for the term of lis natural life, or for any term not less
than seven vears, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years.

Warrant.

Home District. - To ti))g\C'(mstable of — in the said Home
istrict.
TForasmuch as A. J. of — yeoman, hath this day made infor-
“mation and complaint upon oath, before me, J. P. Esquire, one
of her Majesty’s justices of the peace for the said district, that
vesterday, in the night, the dwelling-house of him the said A,
J. at — aforesaid, was feloniously and burglariously broken open,
aud one silver tankard, of the value of five pounds, of the goods
and chattels of him the said A. J. feloniously and burglariously
stolen, taken, and carried away from thence; and that he hath
good cause to suspect that A. O. late of — in the township of
—_in the said district, labourer, the said felony and burglary did
commit: These are, therefore, in her said Majesty’s name to
command you, that immediately upon sight hereof you do
apprehend the said A. O. and bring him before me, to answer
the premises, and to be further dealt with according to law.—
é-lerein fail you not. Given under my hand and seal, the —
ay of —.
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BUTCHERS.

No person using the trade of a butcher, shall sell, offer or
expose to sale, by himself or any other, any fat ‘oxen, steers,
runts, kine, heifers, calves, sheep, or lambs, alive, on pain of
forfeiting double value; half to the king and half to him that
will sue. 15.C. 2. ¢. 8. -

If any butchers shall conspire not to sell their victuals but at
certain prices, every such person shall forfeit for the first offence
£10 to the king, and if not paid in six days, he shall suffer
twenty days imprisonment, and shall only have bread and.water
for his sustenance; for the second offence £20 in like manner,
or the pillory; and for the third offence £40 or pillory, and the
loss of an ear, and to be taken as 2 man infamous and. not to be
credited in any matter of judgment, and the sessions or leet
may determine the same. 2 & 3 Edw. 6. c¢. 15. The punish-
ment of pillory is abolished by the 4 & 5 V. ¢. 24. § 31.

A butcher that selleth swine’s flesh meazled, or flesh dead of
the murrain, shall for the first time be grievously amerced; the
second time suffer judgment of the pillory; the third time be
imprisoned and make fine, and the fourth time forswear the town.
Odinance for butchers. Haw. stat. V. 1. p. 181.

If any butcher shall kill or sell any victual on the Lord’s day,
he shall forfeit six shillings and eight-pence, one-third to the
informer and two-thirds to the poor, on conviction before one
justice, on his own view or confession, or oath of two witnesses,
to be levied by the constable or churchwarden. 3 C.c. 1. No
butcher shall put to sale any hide putrified or rotten, on pain of
three shillings and four-pence for each offence. 1J.c. 22.§2.
No butcher shall be a tanner or currier, on pain of six shillings
and eight-pence a-day. 1J. ¢ 22.§.2.25. If any raw-hige
shall wilfully or negligently be gashed in the flaying thereof, or
being gashed, be offered to sale by any butcher or other, the
offender shall forfeit two shillings and six-pence for such hide,
and one shilling for a calf skin; half to the poor and half to the
informer. 9 An. e 11.§ 11.

CALENDAR. OF PRISONERS.

By 8 Hen. 7. c. 8. The sheriff shall certify a list of the pri-
soners in his custody to the justices of gaol delivery, for the
purpose of being calendared. :
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CAPITAL PUNISHMENT.

* By statute 3 W. 4. c. 4. the preamble of which recites ¢ that
it is fit that it should be plainly declared in the statutes of this
province, for what crimes offenders shall be liable to be punished
with death, and that it does not seem to be indispensable for the
security and well being of society, that the punishment of death
should be inflicted in any other cases than those hereinafter
mentioned, it is therefore enacted that persons convicted of the
following offences shall suffer death as felons, viz.—1. high trea~
son; 2. murder; 3. petit treason; 4. rescuing persons convicted
of murder or committed for murder; 5. rape; 6. carnal know-
ledge of a girl under the age of ten years; 7. sodomy; 8. rob-
bery of the person; 9. robbing the mail; 10. burglary; 11. ar-
son; 12, accessories before the fact to any capital offence; 13.
rioters to the number of 12 or more remaining after proclama-
tion to disperse pursuant to the 1 G. ). ¢., or committing other
offences mentioned in that act; 14. burning the king’s naval
stores in any dock-yard.”

By the 4 & 5 V. c. 24. § 20. No person convicted of felony
shall suffer death unless it be for some felony which was ex-
cluded from the benefit of Clergy, by the law in force in that
part of this province in which the trial shail be before the com-
mencement of this act, or which shall be 1nade punishable with
death by some act passed after that day. § 92. It shall not be
necessary to make any report to the Governor of any conviet
under the sentence of death. § 33. If the Court upon the trial
of any capital offence, shall be of opinion that under the parti-
cular circumstances of the case such offender is a proper subject
for the Royal mercy, the Court may, instead of passing the sen-
tence of death, order the same to be recorded—§ 34. which shall
have the same effect as if sentence proncunced in open Court.
§ 85. When the Court shall be of opinion that the judgment of
the law ought to be carried into effect, the Court shail order and
direct execution to be done on such offender in the same man-
ner as the Court was impowered to direct execution by the law
as it stood before the passing of this act. § 36. This act not to
affect the Royal prerogative.

And by the 4 & 5 V. c. 25. the following offences are made
punishable with death, viz: § 6. Robbery with cutting, stabbing,
or wounding. § 14. Burglary and assault with intent to mur-
der, or stabbing, cutting, wounding, beating, or striking.

And by the 4 & 5 V. c. 26. § 7. setting fire to any ship or
vessel with intent to murder, or endanger the life of any person.
§ 8. Exhibiting false lights with intent to bring any ship or ves-
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sel into danger, or maliciously doing any thing to the immediate
loss or destruction of any ship or vessel,

And by the 4 & 5 V. ¢, 97, 5 9. administering poison or other
destructive thing; stabbin y cutting, or wounding any dperson,
or causing by any meang w atsoever any bodily injury danger-
ous to life, with intent to commit murder, § 3. uggery—
§ 16. Rape—sg 17. Carnal knowledge of 5 girl under the age of
ten years—are made capital offence, punishable with deatp,

*Bythe 7 W. 4. ¢. 6. § 3, The Governor may commute the
sentence of death {except in cases of bigh treason or murder,
and then only by express authority from the Crown,) for trang.
portation for life or for term of years, to such place in his Ma-
Jesty’s dominions as may be assigned for the reception of con-
victs; or for banishment from this province for life o any term
of years; or for solitary confinement op confinement with or
without hard labour in any Penitentiary or House of Correction
that may be appointed for such purpose, either during life or for
any term of years. § 4, Imprisonment after sentence to be
reckoned in the term of transportation,

CARRIERS.

No Carrier with any horse or horses, nor waggonman, car-
man, or wainman, with theiy respective carriages, shall by them-
selves, or any other, trave] on the Lord’s day, on pain of twenty
shillings, on conviction, in iy months, before one Jjustice or
mayor, on view or confession, or oath of two witnesses, to be
levied by the constable or churchwardens, by distress, to the use
of the poor, and one shilling and three pence to the informer,
at discretion of the Justices. " 3. C ¢, 1. (See post Lord’s day. )

It has been held) that 5 carrier embezzling goods which he
has received to carry to a certain place, is not guilty of felony,
because there was not a felonious taking, but is liable only to'a
civil action, 1 Hup. 89, g9, But if a carrier open a pack and
take out part of the goods, with intent to steal it, he may be
guilty of felony, in which case it may be said, not only that such
Possession of a part distinet from the whole, was gained by wrong,
and not delivered by the owner, but also that it was obtained
basely, fraudulently ‘and clandestinely, in hopes to prevent jts

eing discovered at all, or fixed UPon any one when discovered,

How. 90. Soif o carrier, after he has brought the goods to
the place appointed, take them away again secretly, with intent
t0 steal them, he is guilty of felony, because the possession
Wwhich he recejved from the owner being determined, his second
taking is in al} respects the same as if he were 2 mere stranger,
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1 Haw. 90. And if goods be delivered to a carrier, to be car-
ried to a certain place, and he carries them to another place,
and disposeth of them to his own use, this is felony, because
this declareth that his intention originally was not to take the
goods upon the agreement and contract of the party, but only
with a design of stealing them. Kelynge, 82. Where goods
are delivered to a carrier, and he is robbed of them, he shall be
charged and answer for them, by reason of the hire; and gene-
rally, if a man delivers goods to a common carrier, to carry to a
certain place, if he loses or damages them, an action upon the case,
lies against him, for by the custom of the realm he ought to
carry them safely. 1 Bac. 4b. 343. Where goods are stolen
from a carrier, he may prefer an indictment against the felon,
as for his own goods.  Kelynge, 39.

CATTLE.

By the 4 & 5 V. c. 25. § 29. If any person shall steal any
borse, mare, gelding, colt or filly, or any bull, cow, ox, heifer,
or calf, or any ram, ewe, sheep or lamb, or shall wilfully kill any
of such cattle with intent to steal the carcase or skin, or any
part of the cattle so killed, every such offender shall be guilty
of felony, and being convicted thereof shall Le liable at the dis-
cretion of the Court to be imprisoned at hard labour in the Pro-
vincial Penitentiary for any term not exceeding fourteen years
nor Jess than seven years, or to be imprisoned in any other pri-
sou or place of confinement for any term not exceeding two years.

By Stat. 4 & 5 V. c. 26. § 16. If any person shall unlawfully
and malicionsly kill, maim, or wound any cattle, every such of-
fender shall be guilty of felony, and being convitted thereof
shall be liable at the discretion of the Court to be imprisoned
at hard labour in the Provincial Penitentiary for any term not
less than seven years, or to be imprisoned in any other prison
or place of confinement for any term not exceeding two years.

CATTLE RUNNING AT LARGE.

*Tae 34 G. 8. ¢. 8—*43 G. 8. ¢. 10.—and the *44 G. 3.
¢. 4. are repealed by the *5 W. 4. c. 8. which contained amongst
other things provisions for restraining cattle running at large.
The latter Statute has been since repealed by the *1 V. c. 21.
which also contains provisions on this head as follows: §12. Town-
ship meetings to determine what description of horned cattle,
horses, sheep, and other animals, shall be allowed to run at large;
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or be restrained from so doing within their respective Townships
for the year: and the fine or forfeiture upon the owner of any”
animals running at large contrary to such regulations.

See also post title < Pound-keepers.” ‘

*By 2 G. 4. c. 11. § 1. so much of the *43 G. 3. as relates to
the towns of York, Niagara, Sandwich, Amherstburgh and King-
ston, shall be repealed. § 2. Magistrates in quarter sessions for
any district wherein a police in any town therein is established, -
may make and publish such prudential rules and regulations as
they may deem expedient, for restraining swine running at large
in any such town.

CENSUS.

By Stat. 4 & 5 V. e. 42. § 1. so much of the 19. 20. and 21.
sections of the *5 W. 4. c. 8. and of any other act or law now in
force as may be inconsistent with or repugnant to this act is re-
pealed.  § 2. A census of the whole province to be taken in the
year 1342, § 3. The secretary of the province to cause printed

“copies of this act, with blank returns according to the schedule,
to be transmitted to the warden of each munieipal district, on or
before the second Monday of January 1842, and on or before
same day and month in every fifth year thereafter, equal to three
times the number of the townships and parishes in each district
wherein there shall be separate assessors, and to the mayor or
chief nagistrate of each city or town corporate three times as
many of the said returns and copies as there shall be wards ha-
ving separate assessors. § 4. The same to be distributed by the
warden and the mayor or chief magistrate on or before the first
day of February in each year in which a census shall be taken
amongst the assessors. § 5. Assessors to demand and receive at
every dwelling-house, or from the head of every family residing
therein, or from any member of such family more than 21 years
of age, an enumeration of the persons comprising such family,
according to the schedule. Any such person refusing to give
the assessor the information so demanded, or giving false infor-
mation, shall forfeit and pay 50s. currency, to be sued for and
recovered with costs in any court of competent jurisdiction by
the clerk of the District Council for the benefit of the District
fund, or by the city or town clerk, for the benefit of the funds
of the Corporation. §6. Assessor shall enter in two of the
printed forms of returns received by them the particulars of the
enumeration so made, in the form specified in the schedule, and
return same sworn to before one justice of the peace for the dis-
trict, city, or town corporate in which such census shall be taken:
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one of the returns to be transmitted to the Governor by the
warden, mayor, or chief magistrate, and the other retained amon
the public records of the District or Corporation. §7. Certified
copies thereof to be laid before both houses of Parliament at the
next Session. § 8. Any assessor convicted upon indictment of
neglecting to make such return, or making a false return, shall
be subject to a penalty not exceeding £25, and liable to impri-
sonment in the common gaol or prison of the district, city, or
town corporate in which such census ought to be taken, for a
space not exceeding three calendar months: and for making
such false return upon oath as aforesaid, shall be liable 10 the
pains and penalties of perjury. §9. Assessors to be paid for
taking such census out of the district or corporate funds a sum
equal to one-fourth of the sum which such assessors shall be en-
titled to receive for making the assessment for the same year.
§ 10. The words “parishes” and ¢ townships” to include reported
parishes and townships, and unions of parishes and townships,
for which assessors may have been appointed. §11. If more
than one assessor for the same place, the warden, mayor, or chief
magistrate to assign the locality for each assessor.

For Schedules, see the Act.

CERTIORARL

A Cerriokari is an original writ issuing out of the court of
chancery or the king’s bench, directed in the king’s namne to
the judges or officers of inferior courts, commanding them to
certify or to return the records of a cause depending before
them, to the end the party may have the more sure and speedy
justice before the king or such justices as he shall assign to
determine the cause, 1 Buac. abr. 559, and no proceedings of
any court of eriminal jurisdiction can be removed into a superior
court, but by a writ of error or certioruri, 2 Haw. c. 1. § 14.

A certiorari lies in all judicial proceedings, in which a writ
of error does not lie, and it is a consequence of all inferior
jurisdictions erected by act of parliament, to have their proceed-
ings returnable in the king’sbench. L. Raym. 469, 580. And
thercfore a certiorari lies to justices of the peace even in such
cases which they are empowered by statute, finally to hear and
determine; and the superintendency of the court of king’s bench
is not taken away without express words. 2 Haw. 286. But
it seems agreed that a certiorari should never be granted to
remove an indictment after a conviction, unless for some spectal
cause; as when the judge below is doubtful what judgment.to



Eevtiovart, - 1a1

give. 2 Haw. 288. Also it seems a good objection against the ..
granting 2 certiorari, that issue is joined in the court below and
a venire awarded for the trial of it. 2 Haw. 288, .

It hath been adjudged that wherever a certiorari is by law
grantable for an indictment, the courtis bound of right to award
it, at the instance of the king, because every indictment is at
the suit of the king, and he has a prerogative of suing in what
court he pleases. But it seems to be agreed, that it is left to ~
the discretion of the court, to grant or deny it at the prayer of
the defendant. 2 Haw. And the court will not ordinarily at the
praver of the defendant grant a certiorari for the removal of an
indictment for perjury, or forgery, or other heinous misdemea-
nor, for such crimes deserve ail possible discountenance, and
the certiorari might delay, if not wholly discourage the prose-
cution. 2 Haw. 287.

How to be granted and allowed.

1. On indictment or presentment: by statute 5 W. ¢. 11. and
8. & 9. W. c. 33. it is enacted “that in term time mno writ of
certiorari at the prosecution of any party indicted, shall be
granted out of the king’s bench to remove any indictment or
presentment of trespass or misdemeanor before trial had from
before the justices in sessions, unless such certiorari shall be
awarded upon motion of counsel, and by rule of court made
for the granting thereof. DBut in the vacation writs of certi-
orari may be granted by any justice of the king’s bench
whose name shall be endorsed on the writ, and also the name
of the person at whose instance it is granted, and all the parties
prosecuting such certiorari, shall before the allowance thereof,
find two sufficient manucaptors who shall enter into a recogni-
zance before a justice of the king’s bench, (who shall indorse
the same on the writ), or before a justice of the peace of the
county or place, in the sum of £20, with condition at the return
of the writ to appear and plead to the said indictment or pre-
sentment in the said court of king’s bench, and at their'own cost
and charges to cause and procure the issue that shall be filed
thereon, or any plea relating thereto, to be tried at the next
assizes for the county wherein tle indictment or presentment
was found, after such certiorarl shall be returned, or the next
term, if in Londen, Westiminster or Middlesex, unless the court
shall appoint another time, and if so, then at such other time;
and to give due notice of such trial to the prosecutor or his
clerk in court, and also that the party prosecuting such writ of
certiorari shall appear from day to day in the said court of king’s
bench, and not depart until he shall be discharged by the court,
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And the said recognizance shall be certified into the king’s
bench with the certiorari and indictment to be there filed and
the name of the prosecutor (if he shall be the party grieved,) or
some public officer, shall be indorsed on the said indictment.
And if the defendant prosecuting the writ of certiorari be
convicted of the offence for which he was indicted, then the
court of king’s bench shall give reasonable costs to the prosecu-
tor to be taxed according to the course of the said court, who
shall for the recovery thereof within ten days after demand and
refusal of payment, on oath, have an attachment awarded, and
the recognizance shall not be discharged until the costs are paid.
But if the person procuring the certiorari being the defendant,
shall not before allowance thereof, procure such manucaptors to
be bound as aforesaid, the justices may proceed to the trial of
the indictment in sessions, notwithstanding the writ of certiorari
delivered.

On a Conviction or Order.

By the 13 G. 2. c. 18. no certiorari shall be granted to
remove any conviction, judgment, order or other proceedings,
before any justice of the peace, or quarter sessions, unless it be
applied for siz calendar months after such proceedings had or
made, and unless it be duly proved upon ocath, that the party
suing for the same hath given six days notice thereof in writing,
to the justice or justices, or two of them, (if so many there be)
before whom such proceedings have been, to the end that such
justices may shew cause, if they so think fit, against the issuing
of the certiorari: and by 5 G. 2. ¢. 19. no such certiorari shall
be allowed to remove any such judyment or order, unless the
party prosecuting the certiorari, before the allowance thereof,
enter into a recognizance with sufficient sureties, before a
justice of the county or place, or before the justices at sessions,
where such judgment or order shall have been given or made,
or before a justice of the king’s bench, in £50, with condition
to prosecute the same at his own costs and charges, with effect,
without wilful delay, and to pay the party in whose favor the
Jjudgment or order was made, within a month after the same shall
be confirmed, his rull costs, to be taxed according to the course
of the court where such confirmation shall be; and if he shall
not enter into such recognizance, or shall not perform the con-
ditions, the justices may proceed and make such further order,
for the benefit of the party for whom the judgment shall be
given in such manner, as if no certiorari had been granted: ihe
said recognizance to be certified, into the king’s bench, and
then filed with the certiorari, and order or judgment removed
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thereby; and if the order or judgment shall be confirmed by
the court, the person entitled to the costs for the recovery
thereof, within ten days after demand made upon oath, of such
demand and refusal of payment, shall have an attachment grant-
ed for the contempt, and the recognizance shall not be discharg-
ed till the costs are paid, and the order complied with.

E. 1. An. A rule was made in the court of king’s bench, that
no certiorari should be granted to remove orders of justices from
which the law has given an appeal to the sessions, before the
matter be determined on the appeal, because it hinders the
privilege of appealing; and that if any order be removed before
appeal, it should be sent down again. But if the time of appeal
be expired, that case is not within the rule. By Holt, chief
justice—but afterwards M. 4. An. in the case of Skellington, it
was held that advantage must be taken of this rule, upon the
motion to file the order, for that after it is filed it is too late.
1 Salk. 147.

" The effect of it.

After a certiorari is allowed by the inferior courts, it makes
all the subsequent proceedings on the record, that is removed by
it, erroneous. 2. Haw. 293. But if a certiorari for the remov-
al of an indictment before justices of the peace be not delivered
before the jury be sworn for the trial of it, the justices may
proceed. 2. Haw. 294. And the justices may set a fine, to
complete their judgment, after a certiorari delivered. 4 Ray.
1515. A certiorari removes all things done between the teste
and refurn. 4 Ray. 835. 1305.

The return of it.

Every return of a certiorari ought to be under seal. 2 Hauw.
294. And although the custos rotulorum keep the records, yet
must the justices to whom it is directed return the certiorari;
and therefore, if it is directed to the justices of the peace, and
the clerk of the peace, only, return it, nothing 1s thereby
removed. 2 Haw. 294. The certiorari may be sometimes to
remove and send up the record itself, and sometimes but only
the tenor of the record (as the words therein be) and it must be
obeyed accordingly. Dalt. c. 195. 2 Haw. 295.

If the person to whom a certiorari is directed, do make a false
return, yet the court will not stay filing it on affidavit of its being
false, except in public cases, as in commissioners of sewers, or
for not repairing highways, or for some such special causes,
because the remedy for a false return is either an action on the

M
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case, at the suit of the party grieved, or an information, at the
suit of the king. Dalt. c. 195. 1f the person to whom the
certiorari is directed, do not make a return, then an alias, that
is, a second writ; then a pluries, that is, a third writ, or causam
nobis significes shall be awarded; and then an attachment.—
Crom. 116.

The return of a certiorari may be thus:—

On the back of the writ indorse these words, or the like—
“The execution of this writ appears in a schedule to the same
writ annexed.”  And that schedule may be thus, on a piece of
parchment, by itself, and filed to the writ:

I, — Esquire, one of the keepers of the

peace, and justices of our lady the Queen,
assigned to keep the peace within the said district, and also to
hear and determine divers felonies, trespasses, and other mis-
demeaniors, in the same district committed, by virtue of this writ
to me delivered, do, under my seal, certify unto her Majesty,
in her court of Queen’s Bench, the indictment or conviction of
which mention is made in the same writ, together with all
matters touching the same. In witness whercof, I, the sald —
have to these presents set my seal. Given at — in the said
district, the — day of — in the — year of the reign of her
Majesty Queen —.

Then take the record of the said indictment, and close it
within the schedule, and seal and send them up both together
with the certiorari.

Home District.

Recognizance on Certiorari~—(ToONE.)

Home District, | Be it remembered, that on the — day of —in

to wit. } the year of the reign, &e. A. B. of —; C.
D. of —; and E. T. of —, came before me, J. C. Esquire, one
of the keepers of tlie peace, and justices of our lady the Queen
in and for the Home District, and acknowledged to owe to our
sovereign lady the Queen, the sum of £50, of lawful money of
Canada, to be levied upon their goods and chattels, lands and
tenements, to her Majesty’s use, upon condition, that if — shall
prosecute with effect, without any wilful or affected delay, at
his own proper costs and charges, a writ of certiorari, issued out
of the court of our said lady the Queen, before the Queen her-
self, at Toronto, to remove into the said court all and singular
the records of conviction, of whatever trespasses and contempts,
against the form of the statute made and passed in the — year
of her Majesty’s reign, entitled, * An Act,” &c. whereof the
said — is convicted before me, J. C. Esquire, one of the keepers
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of the peace and justices of our said lady the Queen, in and for
the — district, and shall pay to the prosecutor, within one month
next after the said record of conviction shall be confirmed in the
said court, all his said full costs and charges, to be taxed accor-
ding to the course of the said court; then this recognizance to
be void, or else to remain in full force. Taken and s-know-
ledged, the day and year first above said. J.C.

CHAINS.

By Stat. 25 G. 2. c. 37. § 5. any judge may appoint the body
of a criminal convicted of murder, to be hung in chains.

CHALLENGE TO FIGHT.

A CuaLLENGE to fight a duel is a high offence at law; or even
an endeavour to provoke another to send a challenge; and the
messenger or bearer of a challenge is equally culpable with him
who sends it. 1 Hww. ¢, 63. § 3. 3 Iust. 1538. 4 Bl Com. 150.
It is no excuse that the challenge is given under provocation,
for if one person were to kill another in a deliberate duel, though
under provocation, it would be murder in him and his second.—
. v. Riee, 3 Fuast. 581, Where the provocation consisted in
sending an abusive letter, it was held to be an indictable offence,
and the act of sending such a letter, was held to be an act done
towards procuring the commission of the misdemeanor meant to
he accomplished.  R.v, Plillips, 6 East. 464.  So, words spoken,
whick tend to a breach of the peace, are equally indictable, such
as words conveying an express challenge, or a threat to beat
another.  R. Langley, 6 Mod. 125. 2 Ld. R.1031.  Aund so,
any words, which are evidently intended to provoke a party to
give a chullenge: it has been considered, however, that such
words as liar and knave, do not tend immediately to a breach of
the peace, thiough they are motives and mediate provocation for
a breach of it.  King's case, 4 Inst. 181.

The punishment for this offence is discretionary, by fine and
imprisonment, and is guided by such circumstances of aggravation
as appear in each particular case. 1 Haw. c. 63. §21. Rex. v.
Rice, 3 East. 384.

Indictment for sending a Challenge. (ARCHBOLD.,

Home Distriet, | The jurors for our lady the Queen, upon their

to wit. oath present, that J. S. late of the township
of —in the county of — in the Home District, gentleman,
being a person of a turbulent and quarrelsome temper and dis-

’
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position, and contriving and intending not only to vex, injure and
disquiet one J. N. and to do the said J. N. some grievous bodily
harm, but also to provoke, instigate and excite the said J. N. to
break the peace, and to fight a duel with and against him the
said J. S. on the —day of — in the — year of the reign of our
sovereign lady Victoria, at the township aforesaid, in the county
and district aforesaid, wickedly, wilfully and maliciously did
write, send and deliver, and cause and procure to be written,
sent and delivered, unto him the said J. N. a certain letter, and
paper writing, containing a challenge to fight a duel with and
against him the said J. S.and which said letter and paper writing
is as follows: (‘here set out the letter, with sucl inuendoes as may be
necessary, ) to the great damage, scandal and disgrace of the said
J. N. in contempt of our lady the Queen and her laws, and
against the peace of our lady the Queen, her crown and dignity.

2nd count. And the jurors aforesaid, upon their oath aforesaid,
do further present, that the said J. S. contriving and intending
as aforesaid, afterwards, to wit, on the day and year aforesaid,
with force and arms, at the township aforesaid, in the county
and district aforesaid, wickedly, wilfully and maliciously, did
provoke, instigate, excite and challenge the said J. N. to fight
a duel with and against him the said J. S. to the great damage,
scandal and disgrace of the said J. N. in contemps of our lady
the Queen and ler Jaws, and against the peace of our lady the
Queen, her crown and dignity.

CHAMPERTY.

CuayreRTY is a bargain made with a plaintiff or defendant
in any «uit, to have part of the land, or debt, or other thing sued
for, if the party litigant prevails in the action or suit, the
champertor agreeing to carry on the suit at his own expense; it
amounts, in fact, to a purchase of the suit; a practice which,
Blackstone says, is so much abhorred by our law, that it is one
main reason why a chose in action is not assignable at common
law, because no man should purchase any pretence to sue in
another’s right. 4 Bl Com. 135. This offence is a species of

" maintenance, and punishable by fine and imprisonment.  Ilid.

CHANCE MEDLEY.

Cuance MEbLEY is where homicide is committed by a man
upon a sudden affray, in his own defence. 4 BL Com. 134.—
The true criterion between ckance medley and manslaughter, seems
to be this,—where both parties are actually combatting at the
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same time when the mortal stroke is given, the slayer is then
guilty of manslaughter; but if the slayer hath not begun to
fight, (or having begun) endeavours to decline any further
struggle, and afterwards, being closely pressed by his adversary,
kills him to avoid his own destruction, this is chance medley, or
homicide excusable by self-defence. Ilid. The party assaulted,
therefore, in order to excuse himself in killing his assailant,
must flee from him as far as he conveniently can, either by rea-
son of some wall or ditch, or other impediment, or as far as the
JSierceness of the assault will permit him; for it may be so fierce
as not to allow him to yield a step without manifest danger of
his life, or enormous bodily harm, in which last predicament he
may, in his own defence, kill his assailant instantly. 1 Hale,
P. C. 483

The penalty anciently inflicted on any one who had committed
chance medley, seems to have been a forfeiture of a portion of the
goods and chattels of the party, by way of fine. Fost.237; which
however was remitted to him, as a matter of course, on his suing
out, and paying for a writ of restitution. 2 Haw. 381. But to
prevent this expense, in cases where the death has happened
notoriously, by misadventure or in self-defence, the judges now
always direct a general verdict of acquittal. Fost. 288. 4 BL
Com. 183.  Note (1.)

And now, by Stat. 4 & 5 V. ¢. 27. § 8. no punishment shall
be incurred by any person who shall kill another by misfortune,
or in his own defence, or in any other manner without felony.

CHEATS.
By the Common Law.

CuEats, which are punishable by the common law, may in
general be described to be deceitful practices, in defrauding or
endeavouring to defraud another of his known right, by means
of some artful device, contrary to the plain rules of common
honesty; as by playing with false dice; or by causing an illite-
rate person to execute a deed to his prejudice, by reading it
over to him in words different from those in which it was written;
or by persuading a woman to execute writing to another, as her
trustee, upon an intended marriage, which in truth contained no
such thing, but only a warrant of attorney to confess a judg-
ment; or by suppressing a will, and such like. 1 Haw. 188.

On an indictment against the defendant, a miller, for changing
corn delivered to him to be ground, and giving bad corn instead
of it, it was moved to quash the same, because it was only a pri-
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vate cheat, and not of a public nature. It was answered, that
being a cheat in the way of trade, it concerned the public, and
therefore was indictable, and the court unanimously agreed not
to quash it. 7% 16. C. 2. K. and Wood. Sess. C. V.'1. 217.

The selling of unwholesome provisions is a fraud indictable
at common law. 4 Bl Com. 162. 2 East. P. C. 822. R.w.
Johnston, 6 East. 133.

Where a person who was committed to gaol under an attach-
ment for a contempt in a civil action, counterfeited a pretended
discharge (as from his creditor) to the sheriff and gaoler, under
which he obtained his release from gaol, it was held that this
was a cheat and misdemeanor at common law, in thus effecting
an interruption to public justice. R. v. Fawcett, 2 East. P. C.
862. 952. Public officers are also indictable for frauds com-
mitted in their public capacities; thus, where two persons enabled
others to pass their accounts with the pay office, in such a way
as to defraud the government, they were held to be indictable
for the fraud. R. . Bambridge, Cit. 6 Last. 136. A surveyor
of the highways may be indicted for converting to his own use
gravel which had been dug at the expense of the inhabitants of
the parish, and for employing, for Lis own private gain and
emolument, the labourers and teams of the parishioners, which
he ought to have employed in repairing the Lighways. 8 Chit.
C. 1. 666. So also, any fraud which is practised on the public
by means of false weights, or measures, or any fulse tohen, having
the semblance of public authority, and purposely calculated for
deceit, and by which the public may be imposed upon, without
any imputation of folly or negligence, is indictable at common
law. 2 Lgst. P. C.820. As, where a person sells corn in a
bushel, short of the statute measure, or puts something into the
bushel to help to fill it up.  R. v. Pinclney, 2 East. . C. 820.
There appears, however, to be this distinction—where a man
sells by false weights or measures, it is an indictable offence, but
if without fulse weights or measures, he sells merely a less quan-
tity than he pretends to sell, he is not then indictable, but liable
only in an action for the deceit. R.v. Youny, 3 T. R. 104. per
Buller, J.  R. v, Nicholson, Cit. 2 Burr. 11580. R. ». Driffield,
say. 148,

By Statute.

By Stat. 4 & 5 V. c. 25. § 45. if any person shall by any
false pretence obtain from any other person any chattel, money,
or valuable security, with intent to cheat or defraud any person
of the same, every such offender shall be guilty of a misde-
meanor, and being convicted thereof shall be liable at the dis-
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cretion of the Court to be imprisoned at hard labour in the Pro-
vincial Penitentiary, for any term not exceeding fourteen years
nor less than seven years, or imprisoned in any other prison or
place of confinement for any term not exceeding two years, or
to suffer such other punishment by fine or imprisonment, or by
both, as the Court shall award: Provided always, that if upon
the trial of any person indicted for such misdemeanor it shall be
proved that he obtained the property in question in any such
manner so as to amount in law to larceny, he shall not by reason
thereof be entitled to be acquitted of such misdemeanor, and no
such indictment shall be removable by certiorari, and no person
tried for such misdemeanor shall be liable to be afterwards pro-
secuted for larceny upon the same facts.

Warrant to apprelhend an Offender. (BUrN.)

Home Distriet,] To the Constable of —in the said district.

to wit. Whereas complaint hath been made unto us,
whose names and seals are hereunto set, two of her Majesty’s
justices of the peace for the said district, upon the oaths of A.
L of — yeoman, and B. I. of — yeoman, that on the — day of
— A. O. of — yeoman, did by a false privy token, [or counter-
feit letter] that is to say, by [here particularize the offence]
falsely and deceitfully obtain and get into his hands and posses-
sion [here mention the things] from C. I. of — contrary to the
statute in that case made. These are therefore to command
you, upon sight hereof, forthwith to bring the said A. O. before
us at — to answer to the said complaint, and further to be dealt
with according to law. Given under our hands and seals the
— day of —,

CHILDREN.

A cHILD under ten years of age cannot be punished for any
capital offence, whatever circumstances of a mischievous nature
may appear. Moir.c. 4§6. Plowd. 19. 1 Hale, 20. Fost.
349. 4 Bl Com. 23. Cowp. 222. 3.

From a supposed imbecility of mind; the protective humanity
of the law will not, without anxious circumspection, permit an
infant under 14 to be convicted on his own confession. Cro.
Jac. 446. 1 Hale,24. Fost. 70. Yet, if it appear, by strong
and pregnant evidence and circumstances, that he was perfectly
conscious of the nature and malignity of the crime, a jury may
then find him guilty, and judgment of death may be given
against him. 1 Hale, 20. 25. 434, Fost. 71. 4 Bl Com. 23.
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O. B. 1784. p. 971.  On the attainment of 14 years of age, the
criminal actions of infants are subject to the same mode of con-
struction as those of the rest of society; for the law presumes
that the human mind has acquired at this period a complete
sense of right and wrong. Doct. § St. ¢. 26.  Co. Lit. 79. 171,
247.  Delt. 476. 505. 1 Haw. c. 1. (note 1.)

See post OrpuaN CHILDREN.

CHILD STEALING.

By Stat. 4 & 5 V. c. 27. § 21. if any person shall maliciously,
either by force or fraud, lead or take away, or decoy or entice
away, or detain any child under the age of ten years, with in-
tent to deprive the parent or parents, or any other person having
the lawful care or charge of such child, of the possession of such
child, or with intent to steal any article upon or about the per-
son of such child, to whomsoever such article may belong; or
if any person shall, with any such intent as aforesaid, receive or
harbour any such child, knowing the same to have been by force
or fraud led, taken, decoyed, enticed away, or detained, as here-
inbefore mentioned, every such offender, and every person coun-
sellinig, aiding or abetting such offender, shall be guilty of felony,
and being convicted thereof shall be liable to be imprisoned at
hard labour in the Provincial Penitentiary for any term not less
than seven years, or to be imprisoned in any other prison or
place of confinement for any term not exceeding two years:
Provided that no person claiming to be the father of an illegiti-
mate child, or to have any right to the possession of such child,
shall be liable to be prosecuted by virtue hereof on account of
his getting possession of such child, or taking such child out of
the possession of the mother, or any other person having the
lawful charge thereof.

CHURCHWARDENS.

By Stat. *33 G. 3. ¢. 2. § 7. it is enacted, that as soon as there
shall be any church built for the performance of divine service
according to the use of the Church of England, with a parson or
minister duly appointed thereto, then the inhabitant household-
ers shall choose and nominate one person, and the said parson
or minister shall nominate one other person, which persons shall
jointly serve the office of churchwarden; and that such church-
wardens, and their successors, duly appointed, shall be as a cor-
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poration to represent the inhabitants of the township or parish,
and as such may have a property of goods or chattels of the pa-
rish, and may sue or defend in all presentments, indictments or
actions, for the inhabitants of said parish. §7. A list of the
persons so nominated shall, forthwith, be communicated to a
magistrate of the division, who may swear the same into office.

Form of the Qath.

You, A. B. do promise and swear, that you will faithfully,
diligently and justly, serve and perform the office and duties of
churchwarden, for the parish (or township) of — according to
the best of your abilities.—So help you God.

And every person having taken such oath shall be held to be
Jlawfully appointed.

§ 9. A penalty of 40s. is imposed upon any person neglecting
or refusing to signify his consent to enter upon such office, and
to take the oath, within 7 days after such nomination; and any
two justices may hold a special session for the purpose of paming
others to serve the office, whose neglect or refusal to serve will
be liable to the same penalty.

CHURCH OF ENGLAND.

By the Imp. Stat. 31 G. 3. c. 31. § 36. His Majestv was em-
powered to make an allotment and appropriation of lands for the
support of a Protestant Clergy, equal to one-seuentl of the lands
comprised in any grant or patent. §38. 39, Alse to authorize
the Lieutenant Governor with the advice of the Jixecutive Coun-
cil, to erect parsonages and endow them; and the Lieutenant
Governor was authorized to present incumbents, who are to en-
enjoy the same in like manner as incumbents in England.
§40. Every such presentation shall be subject to the spiritual
and ecclesiastical jurisdiction of the Bishop of Nove Seotia.
§ 41. 42, The provisions respecting the ailotment of lands for
the support of 2 Protestant Clergy, to be subject to be varied or
repealed by any express provisions for that purpose contained
in any act or acts of the provincial Legislature and assented to
by his Majesty, and laid before the British Parliament previous
to receiving his Majesty’s assent. Since the passing of this act
several Rectaries have been established and endowed in various
parts of Upper Canada, over which the Hon. and Rt. Reverend
Doctor John Strachan, Lerd Bishop of Toronto, now presides
as the Diocesan.
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By the 4 & 5 V.c, 74. § 1. enacted that the soil and freehold
of all churches now or hereafter to be erected, and of the church-
yards and burying-grounds attached thereto, shall be in the par-
son or incumbent for the time being, and that the possession
thereof shall be in the incumbent and churchwardens.  §2. Pew-
holders and holders of sittings to form a vestry. §3. Vestry
meeting to be holden on Monday in Easter week yearly, after
due notice thereof given during divine service on Easter Sunday,
for the purpose of appointing churchwardens for the ensuing
year: one to be appointed by the incumbent, and the other by
the vestry. In case the incumbent shall neglect to nominate
one, then both to be elected in the manner aforesaid: and in
case the vestry shall neglect to elect a churchwarden, then both
shall be nominated by the incumbent. Provided, that if from
any cause a vestry meeting shall not take place at the time
aforesaid, churchwardens may be appointed at any subsequent
vestry meeting : in case of death, change of residence to twenty
miles or more from the church of either of the churchwardens,
a vestry meeting shall be called for the election of another.
§ 4. None to be cligible except members of the Church of Eng-
Lund of full age, and members of the vestry. §5. To hold office
for the current year, and until the appointment of successors.
§ 6. Churchwardens to be a corporation to represent the interest
of such Church and of the members thereof, and may sue and
be sued, &e and prosccute indictments, presentments, and other
criminal proceedings in respect of such churches, church-yards,
and things appertaining thereto, and may, in conjunction with
the rector or incumbent, execute faculties or conveyances, or
other proper assurances in the law to pew-holders by purchase
or lease, and grant certificates for sittings at the expence of the
applicants, and to sell, lease, and rent pews and sittings upon
such terms as may be settled at vestry meetings to be holden
for that purpose. § 7. In case of absolute purchase, pews to be
constried as freehold of inheritance not subject to forfeiture by
change of residence or by discontinuing to frequent the same,
and mav be sold and assigned to any purchaser being a member
of the Church. § 8. Pew-holders to have the right of action
against any person injuring or disturbing. § 9. Churchwardens
within fourteen days after the appointment of successors to de-
liver an account to them in writing, in a book or books to be
kept for that purpose and signed by them, of all monies received
by them and sums due, and also of all goods, chattels, and other
property of such church or parish in their hands, and of all mo-
nies paid, and of all other things concerning their said office:
and shall pay over and deliver all such remaining in their hands
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unto their successors, which account shall be verified by oath
before one or more Justices: and said books shall be carefully
kept by the churchwardens, and may be inspected by any mem-
ber of such vestry on payment of one shilling : and in case church-
wardens shall make default in yielding such account, or in de-
livering over such money or goods, their successors may proceed
against them at law or in equzty : and in case of the re-appoint-
ment of churchwardens, such account shall be made and rendered
at an adjourned vestry meeting fourteen days after such re-
appeintment. § 10. Incumbent or churchwardens may call a
vestry meeting at any time, upon application in writing of six
members of such vestry: and in case of refusal, then one week
after such demand any siz members of such vestry may call same
by notice to be affixed on the outer church door (or doors) at
least one week previous. § 11. The Rector ¢r Incumbent to
be chairman at all vestry meetings if present, and if absent such
person as the majority shall name: Vestry clerk to be Secre-
tary: proceedings to be entered in a book and kept by the
churchwardens. § 12. Pew rents to be regulated at vestry
meetings. § 13. The organist, vestry clerk, sexton, and other
subordinate servants of the Church to be appointed by the
churchwardens. § 14. Fees on marriages, baptisms, and other
services, and burials, to be regulated by the ordinary, or in case
of no ordinary, by the Bishop. § 15. Vestries to make by-laws
for regulating their proceedings and management of the church
property. § 16. Grants of property for the use of the Church to
be valid, notwithstanding the statutes of mortmain. §17. Church
endowments may be made tupon the Bishop’s license, and the
founder to have the right of presentation in perpetuity. §18. No
spiritual jurisdiction to be conferred by this act.

CLERGY.

By Stat. 4 & 5 V. c. 27. § 23.  And be it enacted that if any
person shall arrest any Clergyman or minister of the Gospel
upon any civil process while he shall be performing divine ser-
vice, or shall, with the knowledge of such person, be going to
perform the same, or returning from the performance thereof,
every such offender shall be guilty of 2 misdemeanor, and being
convicted thereof shall suffer such punishment by fine or impri-
sonment, or by both, as the Court shall award.

See also title ¢ Punishment,” § 36.
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CLERK OF THE PEACE.

Tae clerk of the peace is an officer belonging to the sessions
of the peace; and his duty is to read indictments, enrol the pre-
ceedings, draw the process, and record other matters which ap-
pertain to the jurisdiction of the quarter sessions. He also cer-
tifies into the court of queen’s bench transcripts of indictments,
outlawries, attainders, and convictions had before the justices of
the peace within the time limited by any writ of certiorari di-
rectcd to the justices to return such proceedings; and he ought
to be an able and sufficient person residing in the county or di-
vision for which he is appointed. Deacor’s C. L. 246.

The clerk of the peaceisappointed by the Lieutenant Gover-
nor by commission under the great seal of the province, and
holds his office quamdin sc Lene gesserit. He may also execute
his office by deputy. 37 H. 8. ¢ L.

By Stat. 1 W. & M. c. 21. § 6. if he shall misdemean himself
in office, and a complaint in writing be exhibited against him
to the justices in sessions, the justices may, on exammation and
due proof thereof, suspend him from his office ; and before enter-
ing upon the execution of his office, must take the following oath,
besides the oaths of allegiance, supremacy and abjuration. § 8.

I A. B. do swear, that I have not, nor will pay any sum or
sums of money, or other reward whatsoever, nor give any bond
or other assurance, to pay any money, fee or profit, directly or
indirectly, to any persons whomsoever, for such nomination and
appointment.  So help me God.

Duties of kis Office. (DicKENSON.)

The Clerk of the peace, by himself, or his sufficient deputy,
must be in constant attendance on the court of quarter sessions.
He gives notice of its being holden or adjourned; issues its pro-
cesses; records its proceedings, and does all the ministerial acts
necessary to give effect to its decisions. It is his duty when
prosecutors do not choose to seek professional assistance, to draw °
bills of indictment.  In the actual course of the sessions it is his
duty to read the acts directed to be read in sessions; to call the
jurors and make known their defaultsand excuses to the courts;
to cull the parties under recognizance, whether to prosecute,
plead or give evidence; topresent the bills to, and receive them
from the grand jury; to arraign prisoners; to receive and re-
cord verdicts; to administer all oaths, and make true entries of
all proceedings. DBy an ancient statute, he is bound to certify
to the court of king’s bench, the names of such as shall be out-
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lawed, attainted, or convicted of felony; and if he shall discharge
or conceal any fine or forfeiture, unless by rule of court, he is
liable to forfeit treble value, half to the king and half to him
that shall sue, to lose his office, and be incapacitated ever to
hold any office connected with the revenue. 22.23. Car. 2. c.
22.§9. Neither he, nor his deputy, may act as soliciior, attor-
ney Or agent, or sue out any process at any general quarter ses-
sions, where he shall execute the office of clerk of the peace, or
deputy, on pain of £50. 22 G. 2. c. 46. § 4.

His duties also by Provincial Statutes.

To register recognizances of inn-keepers, and to make a re-
turn to the quarter sessions yearly. *34 G. 3.c. 12.§6.; and
to cause the names of persons under recogllﬁzance to be affixed
in two public places in the district. 5. To transmit quarterly
to the inspector general, a statement of the rate of duties for
licenses, under the order of sessions. *59 G. 3.¢.2.§7. To
return to the lieutenant governor’s office, certified copies of re-
turns of population, as given in by the town clerks. *60 G. 3.
c.2.§8. *4G.4.¢c.8§7. To receive the assessment lists
from the assessors, and lay the same before the quarter sessions.
*59 G. 3.¢. 7. § 7. To transmit to the Lieutenant Governor,
before the end of January in each year, an aggregate account
of all property assessed. Ib.§17. To make out writs to the
sheriff for levying the arrears of assessments, by the sale of a
portion of the lands on which rates are charged, if no distress
can be found thereon. *6 G. 4. ¢. 7. § 7.; such writs to be re-
turnable at the third quarter sessions ensuing the issuing thereof.
§ 8. To give notice, within eight days, to persons chosen parish
and town officers by quarter sessions, when no town meetings
held, to take the oath of office within eight days. *46 G. 3. c.
5.§ 3. The constable being bound to serve such notice, when
required to doso by the clerk of the peace. §4. To grant certi-
ficates gratis from the records of any conviction or pardon granted.
*40 G. 8. ¢. 1.§ 6. To deliver to the sheriff annually, a list of
jurors duly classed. *34 G.8.c. k. §1. Toread the * 45 G.
3.c. 2. (heir and devisee act) at every quarter sessions. § 14. To
certify claims of heirs and devisees. § 8. To make out a list of
land claims every three months, and affix it publicly in the
court-house. *48 G. 8. ¢. 10. § 6. To transmit to the sheriff,
annually, before the 15th July, a list of persons assessed for £200
and upwards. *48G. 8. c. 13.§ 3. To record roads that have
passed at quarter sessions. *50 G.3.¢. 1. §1. To transmit to
the inspector general, on or before the 1st May and 20th Feb-

N
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ruary, annually, lists of all licenses issued. *56 G. 3. c. 3. § 5,
To make an annual abstract from the assessment rolls of the
number of distilleries, for the inspector of the district. *3V,
e 19.§ 10.

The clerk of the peace should also make a return to the crown
officers, of all forfeited recognizances, in order that the parties
in default may be prosecuted thereon. He is virtually also the
custos rotulorum, or keeper of the records of the district.

Sessions Fees due to the Clerk of the Peace, and to be paid out of the
District Funds. *47 G. 8.¢. 11.

£ s d

Drawing the precept, and attending commissioners to

sign the same, and transmitting it to the sheriff... 1 0 0
Attending each quarter Sessions....seeerunceracereenunees 110 o
Making up the records of each sessions........oveun.... 210 0
Notice of every appointment...eeeeeeeerureniserennnsensas 0 10
List of jurors, every 100 names...eeeeerrereeerenssonense 0 2 6
Making up estreats of each session, and transmitting

same to the inspector generalucccevuuiriuunnennnnne, 0 5 0

To be paid by the parties.

Every recognizance for the peace or good behaviour 0 5 0
For discharging the same..cuuuuuerevetnniciniienierenenean, 0 2 6
SUDPENA sesreserrenresssstsiianiriisssssssoninineneassanannnas 0 2 6
Bench warrant....eeceeeeesecniiiieriereeniiniianecsessssnans 0 50
Drawing indictment....essssunirieresessennininneneenenanaa 010 o
Allowance of certiorari.ceceeeessanens Sereertensensesantnenans 050

§ 2. This act not to deprive the clerk of the peace of such
other fees as are allowed by act of parliament, for other services.

Other Fees to be taken by the Clerk of the Peace.

£ s d
On each assessment, *59 G. 8. ¢. 7. § 7euurrerienerannns 110 0
For aggregate account of assessments, transmitted to
jeutenant Governor, *59 G. 3. ¢. 7. § 17......... 110 0
For each writ for levying rates in arrear, by sale of
lands, *6 G. 4. ¢. 7. § 25.cecerecrccnnns cersssastnerans 010 o
For each certificate of Dower, *37 G. 8. ¢. 7. § 2.
%50 G. 3. c. 10. § 2eevenene vevereas creesaeresnanans 0 50
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£ s d

For each certificate of alienation of real estate, by

femmes covert, *2 G. 4. ¢. 14. § 2eceececererennesc 0 5 0
For certificates to ministers of Church of Scotland, to

authorise their marrying, *38 G. 3. ¢. 4. §2..... 0 5 0
For certifying notices under the heir and devisee act,

*45 G B. €. 2u ceveerenerensnesstionsssesrssssscsssancens 0 2 6
For transmitting lists of licenses to inspector general,

on the 1st May and 20th February, annually, ‘

*56 G. 8. ¢. 3. § 5. for each list.eeeeesesiveaseensess 1 10 0

Form of appointment of a Deputy.

I, G. G. clerk of the peace in and for the Home District, do
Lereby make, substitute and appoint A. G. of — in the said
district, gentleman, my true and lawful deputy, in the office of
clerk of the peace for the said district, so long as I shall hold
the same, and during the continuance of my will and pleasure.
Witness my hand and seal, this — day of — 18 —.

COIN.

By the 4 & 5 V. c. 17. § 1. no copper or brasscoin, or token
of any description, except the lawful copper coin of the United
Kingdom of “Great Britain and Ireland, shall be imported into
this province; nor shall any be manufactured therein, except
under the authority of the governor to some person or persons,
body politic or corporate, to import or manufacture the saine.—
§ 2. No such permission to be granted, unless such coin or
tokens be stamped with the nominal value thereof and with the
name of the issuers, and such coins shall be payable or redeem-
able on demand, by such issuers, at the nominal value thereof,
in lawful current coin. § 8. Coins or tokens imported or manu-
factured contrary to this act shall be forfeited to her Majesty,
and the manufacturer or importer incur a penalty not exceeding
£5 currency for every pound troy weight thereof; and it shall
be lawful for any two or more justices of the peace, on the oath
of any credible person, that any such coin or tokens have been
s0 unlawfully manufactured or imported as aforesaid, to cause
the same to be seized and detained, and to summon the party in
possession of the same to appear before him, and if it shall appear
to his satisfaction, on the oath of any credible witness, other
than the informer, that such coin or tokens have been manufac-
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tured or imported in contravention of this act, such justices shall
declare the same forfeited, and shall place the same in safe
keeping, to await the disposal of the Governor, for the use of the
province, and if it shall appear to the satisfaction of such justi-
ces, that the possessor of such coin or tokens knew the same to
have been so illegally manufactured or imported, he may con-
demn such person or persons to pay the penalty aforesaid, with
costs, and may commit him, her, or them, or any of them, to the
common gaol of the district, for a period not exceeding two
months, until paid. § 4. If it shall appear to the satisfaction of
such justices, that the possessors were not aware of the same
having been illegally manufactured or imported, such penalty
may be recovered by any person from the owners, who shall sue
for the same in any court of competent jurisdiction, on the oath
of one credible witness, other than the person so suing.—
§ 5. Officers of her Majesty’s customs may seize any coin or -
tokens imported, or attempted to be imported contrary to this
act, and to detain the same as forfeited, to await the disposal of
the Governor, for the use of the province. §7. After the expi-
ration of thirty days from this act, no person shall utter, tender,
or offer in payment, any copper or brass coin, other than the
lawful coin of the United Kingdom aforesaid, or the tokens of
the chartered banks, or the banque du peuple, at the city of
Montreal, heretofore imported or manufactured under the
authority of the executive, or by virtue of the ordinances of
Lower Canada, or American cents, or such coin or tokens as
may have been Jawfully imported into or manufactured in this
province, according to the provisions of this act, under a penalty
of the forfeiture of double the nominal value thereof, to be
recovered with costs in 2 summary manner, on the oath of any
one credible witness, other than the informer, before any justice,
who may, if penalty and costs be not forthwith paid, commit the
offender to the commeon gaol of the district, for a time not
exceeding eight days, or until paid. §8. One moiety of the
penalties imposed by this act (but not the coins or tokens) shall
go to the informer, and the other moiety to her Majesty, for the
use of the province. §11. Certain ordinances in Lower Canada
repealed, as soon as this act shall come into force.

By the 4 & 5 V. c. 93. § 1. the *36 G. 3. c. 2. the *49 G. 8.
c. 8. the *7 G. 4. c. 4. the *11 G. 4. c. 6. the *6 W. 4. c. 27. the
*3 V. c. - and all other acts relating to the currency, or to the
amount thereof as a legal tender, are repealed. § 2. The ster-
ling to be equal to £1 4s. 4d. currency. § 3. This act not te
affect any former contract or agreement.
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By the subsequent clauses the following value is fixed on

foreign coin as a legal tender, viz.:—

Currency.

£ s d
§ 4. The United States eagle, coined before the Ist

July, 1834, and weighing 11 dwts. 6. g. troy... 2 13 4
§ 4. The United States eagle, coined since and before

IB4]  eriiricnitiiiriieiisirererernicese sttt ennienns 210 o
§ 5. The gold coins of Great Britain and Ireland,
or of the United States, coined before the 1st July,
1834, being multiples or divisions of those before
mentioned, and of proportionate weight, shall for
proportionate sums pass current, and be a legal ten-
der to any amount by tale, so long as such coins shall
not want more than two grains of the weight assigned,
deducting one halfpenny currency for each quarter
of a grain any such coin shall want of such weight:
Provided, that in any one payment above £50, the
payer may pay, or the receiver may insist on receiv-
ing, said British gold coins, or gold coins of the
United States coined before the 1st July, 1834, by
weight, at the rate of £4 14s. 10d. currency per
ounce troy, and in like manner any sums tendered
or to be received in the gold coin of the United States,
coined since said day, may be weighed in bulk, and
be a legal tender at the rate of £4 13s. currency per
ounce troy, when offered in sums of not less than

£50 currency.

§ 6. Forty franc piece (French gold coin) coined
before the passing of this act, weighed in bulk,
in sums of not less than £50 currency, per

OUNCE IOV sevanssessernassatorcarsssnssesesccossrnnnss 413 1
The old doubloon of Spain, or quadruple pistole,
and the Mexican and Chilian doubloon, coined
before this act, weighed in bulk, in sums of not

less than £50 currency, per ounce troy «....eees 4 9 7
Gold coins of La Plata and of Columbia, coined
before this act, weighed in bulk, in sums of not

less than £50 currency, per ounce {r0y......... 4 9 5
Gold coins of Portugal and of Brazil, coined before
this act, weighed in bulk, in sums’of not less

than £50 currency, per ounce troy .ecceeeesessess 414 6
§ 7. The milled dollar of Spain, the United States
dollar, and of the States of Peru, Chili, Central
America, and Sonth America, and of Mexico,
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Currency.

£ s d

coined before 1841, and not weighing less than
17 dwts. 4 gr. troy, €ach .....ccccveveiienirneecens 0 5 1

The half dollar of same, and of the proportionate
weight, €ach weeeviieiiiniiiiiiin e
The quarter dollar...oecestnmieninrennisorinnannecenee
The eightheceeenvieceissisinniiiiiiniisiiiiinnieiciinnn
The sixteenth...uieveeeesenen. crevereens ereoranaseseseee .
§ 8. The five franc silver piece of France, coined
before the passing of this act, weighing not less
than 16 dwts. each.overvieienennens Crrereanesenes .0 4 8

[ i e B e R ]
O D Y
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British Coins.
British CrOWDaceiueesessresanenserrronssssrsecssannnsceses 0 6 1

§ 10. All other divisions of the silver coin of the United
Kingdom of Great Britain and Ireland, lawfully current therein,
of proportionate weight, shall for proportionate sums pass eur-
rent, and be a legal tender to the amount of £2 10s. currency,
and no more. The holder of bank notes and other securities,
exceeding £5, not liable to receive more than that sum (in small
coin) if presented at one time. §11. Copper pennies of the
United Kingdom to pass for one penny currency, and the halves
and quarters in proportion, such copper coin to be a legal ten-
der for one shilling currency and no more. § 12. If any person
shall colour, gild, or case over with gold or silver, or with any
wash or materials producing the colour of gold or silver, any
coin of coarse gold or of coarse silver, or of base metal resembling
any coin made or declared to be current by this act, or if any
person or persons shall bring and import, or cause to be brought
and imported into this province, any forged, false or counterfeit
gold, silver or copper coin, like to any of the gold, silver or
copper coin made or declared to be lawfully current in this act,
knowing the same to be false, forged or counterfeit, or any coin
of coarse gold, or of coarse silver, or of base metal, coloured,
gilded or cased over with gold or silver, or with any wash or -
materials producing the colour of gold or silver, and resembling
any such coin, or any piece of gilded silver, resembling any
such coin, knowing the same; or if any person shall utter or
tender in payment to any person or persons (as being any of the
gold, silver or copper coins hereby made and declared to be
current money) any false or counterfeit, counterfeited to any of
the gold, silver or copper coins made and declared to be current
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by this act, as hereinbefore specified, or to any of the higher or
lower denominations thereof, knowing the same to be false or
counterfeit, such person shall be guilty of a misdemeanor, and
on conviction, shall be liable to be imprisoned and kept at hard
labour in the penitentiary, in the township of Kingston, for not
more than four years; and for a second offence, shall be deemed
guilty of felony, and punished accordingly. § 13. If any per-
son shall form, make, cut, sink, stamp, engrave, repair or mend,
or shall assist therein, or shall have in his or her possession
(except for some lawful purpose) any die, plate, press, tool or
instrument, paper, metal or material of any kind, and construe-
ted, devised, adapted or designed for counterfeiting or imitating
any coin lawfully current in this province under the authority
of this act, or any bank note, bill, or note or writing purporting
to be a bank note (whether of any chartered bank or otherwise,
and whether the bank, whose note shall be intended to be coun-
terfeited or imitated, be or be not established within this pro-
vinee) in circulation in this province, or in any one of the United
States of America, adjoining this province, such person shall be
guilty of a misdemeanor, and punished accordingly; and the
proof that such implements were made or were in the possession
of such person for some lawful purpose shall lie upon the defen-
dant. § 14. One justice, on complaint made before him, upon
oath of one credible person, that there is just cause to suspect
that any person has been concerned in making, counterfeiting
or imitating any such coin, bank note, bill, note or writing as
aforesaid, may, by warrant under his hand, cause the dwelling-
louse, room, work-shop, out-house or other buildings, yard,
garden, ground or other place belonging to such suspected per-
son, to be searched for any such counterfeit coin, bank notes,
bills, notes or writings, and if any such, or any such die, plate,
press, tool or instrument, paper, metal or material as aforesaid,
shall be found in the possession or custody of any person or
persons whomsoever, not having the same for some lawful pur-
pose, any person or persons discovering the same may seize and
forthwith carry the same before a justice having jurisdiction
within the locality in which the same shall be seized, who shall
cause the same to be secured and produced in evidence against
any person who shall or may be prosecuted for any such offence
as aforesaid, in any court of competent jurisdiction, and the
same, after being so produced in evidence, shall, by order of the
court, be defuced or destroyed, or disposed of as the court shall
direct. § 15. Any person to whom any pretended gold, silver,
or copper coin, shall be tendered in payment, of a suspicious
appearance, may cut or break such coin, and if counterfeit the
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person who tendered it shall bear the loss, otherwise the person
who shall have cut or broken it shall receive it for a sum pro-
portionate to its weight; and if any question shall arise whether
such coin be counterfeit, one justice may determine; and if he
entertain any doubt, may summon three skilful persons, the
decision of a majority of whom shall be final. §16. Counterfeit
coin produced in court, the court shall order the same to be cut
in pieces in open court, or in the presence of a justice, and
then delivered to the lawful owner.

Commitment for uttering Counterfeit Coin. ("TOONE.)

J. C. Esq. one of the Justices of our lady the Queen assigned
to keep the peace within the Home district, to the constable of
— in the said district, and to the keeper of the common gaol at
— in the said district.

Home District, } These are to command you, the said constable,
to wit. in her Majesty’s name, forthwith to convey
and deliver into the custody of the said keeper of the said com-
mon gaol, the body of E. I'. charged this day upon the oath of,
A. B. before me the said justice with having on the — day of
— at — in the said district, unlawfully and deceitfully uttered
and paid to him the said A. B. one piece of false money, made
and counterfeited to the likeness and similitude of a British
crown, of the lawful and current money of this province; the
said E, I'. then and there knowing the said piece of money to
have been false and counterfeit; and you, the said keeper, are
hereby required to receive the said E. F. into your custody, in
the said common gaol, and him there safely keep until he shall
be from thence discharged by due course of law. Given under
my hand and seal, &c. J. C.

COLLECTOR OF RATES.

By the *1 V. c. 21. § 5. one collector for each township shall
be chosen at the annual township meeting; § 17. who shall ap-
ply to the clerk of the peace for a certified copy of the assess-
ment roll, having first executed and delivered to the treasurer
of the district the bond (with securities) required by the act;
the same to be executed, and assessment roll taken up, on or
before the quarter sessions next after the first day of July in
each year. § 18. To pay over the amount and settle his accounts
with the treasurer on or before the third Tuesday in December
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in each year, and may retain the following per centage for his
services on the amount collected : ‘
£ s

If the assessment of the township does not amount to £ 50...8 0
If above £ 50 and under......veevreeeevennsnensvisenesns 100...7 10
If above 100 and under.....coovvenrenvennnnssaeenenns 150...7 5
If above 150 and under....c.ooviveveeerenerannnneenenns 2007 O
If above 200 and under.....ceoeesennenveneranensennns 250...6 10
And for all SUMS OVeTeeeecererririiiminisrenreninnnennane 23005 O
§ 19. Rates to be recovered from the owner of any property in
case of the tenant leaving, provided the same be demanded 14
days before the second TVIonday in December, otherwise the
collector shall be liable. §46. In case of neglect to pay rates
14 days after demand, the collector upon oath before one magis-
trate of such demand and refusal, shall be entitled to demand an
execution of the amount of such rates: and upon receipt thereof
may levy the same by distress and sale, rendering the overplus
after deducting the rates and charges of distress and sale.

See further on this subject title “ Township Officers.”

Information of the Collector to ground a Warrant of Distress for
levying a Rate.

Home District. The information and complaint of A. B, of the
township of — in the home district, collector, taken on oath, this.
— day of — 18—, before me D. I. Esq. one of her Majesty’s
justices of the peace for the said district. The said informant
saith, that A. O. of the township of — in the said district, yeo-
man, is duly rated in the assessment roll of the said township,
for the year — (a certified copy whereof is now prodiced) at
the sum of — and that he, this informant, did on the — day of
— last, duly demand of the said A. O. the payment of the said
rate, but that the said A. O. did not then pay the same, nor hath
he at any time since paid the said rate, or any part thereof, to
this informant, but that the same remains wholly in arrear and
unpaid, and therefore this informant prayeth a warrant to levy
the same, pursuant to the statute in such case made and provided.
Sworn before me.

Warrant of Distress.

Home District, ) To A. B. collector of the township of — in the
to wit. Home District.
Whereas complaint in writing, hath this day been made and
exhibited to me D. F. Esq. one of her Majesty’s justices of the
peace for the said' district, by and upon the cath of A. B. col~
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lector of the said township, that"A. O. of the said township; yeo~
man, having been duly rated, at the sum of £— in the assess-
ment roll of the said township, for the year — a certified copy
whereof hath been exhibited and shewn to me the said justice,
hath for the space of fourteen days and upwards, after demand
thereof made by the said collector, neglected and refused to
pay the said rate, and that the same is now wholly in arrear
and unpaid. These are therefore to authorise and command
you, forthwith to make distress of the goods and chattels of the
said A. Q. and if within the space of — (ot less than four nor
more than eight days ; see 27 G. 2. ¢. 20.) days after the making
of such distress, the said sum, together with thie rcasonable
charges of taking and keeping the said distress, shall not be
paid, that then you do sell the said goods and chattels so by you
distrained, and out of the money arising by such sale, that yon
do retain the sum of £—, in satisfaction of the said rate, toge-
ther with the reasonable charges of distress and sale, rendering
the overplus, on demand, unto the said A. O. Given under
my hand and seal the — day of — in the — year of the reign
of our sovereign laly Victoria, and in the year of our Lord
134—,

COMMITMENT.

TrERE is no douht but that persons apprehended for offences
whieh are not bailuble, and also, all persons who neglect to offer
bail for offences which are bailable, must be committed. 2 Haw.
116. And wheresoever a justice is impowered by any statute to
bind a person over, or tu cause him to do a certain thing, and
such person, heing in his presence, shall refuse to be bound, or
to do such thing, the justice may commit him to the gaol, there
-to remain, till he shall comply. ~ 2 How. 116, 1f a prisoner be
brought before a justice, expressly charged with felony upon
oath, the justice cannot discharge him, but must bail or commit
him. 2 fL. H.121. But if he be charged with suspicion of
felony only, vet if there be no felony at all proved to be com-
mitted, or if the fact charged as felony be in truth no felony in
point of law, the justice may discharge him; but if a man be
killed by another, though it may be misadventure, or self defence
{which is not properly felony), or in making an assault upon a
minister of justice in execution of his office (which is not at all
felony), yet the justice ought not to discharge him, for he must

undergo his trial for it, and therefore he must be committed.
2 H. H 121

Sce also further on this subject, title < Bail.” ( Ante)
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A married womian may be committed, who is a material wit-
ness upon any charge of felony, if she refuses to find sureties
for her appearance at the sessions. Bennett v. Watson. 3 M. &
S. 1. And so with regard to witnesses generally ; if they refuse
to be bound over to appear on the prosecution, they may be
committed, and minors or infants under 21 years of age, as well
as married women, are liable to find sureties. A justice of the
peace in Lngland may commit,a person to prison in England,
for an offence committed in Ireland, in order that the offender
may be sent over and tried there. R.v. Kimberley. Str. 848,
and so upon the same principle a justice of the peace in Canada
may commit to gaol in this province, any person charged with
felony committed in England, Scotland, or Ireland.

Where contemptuous and libellous words are spoken of a
justice of the peace in the execution of his office, and in his
presence, it seems that he may commit the party for a contempt.
R. v. Ravel. 2. Salk. 240. Mayhew v. Locke. 7.  1aunton. 63.

By. stat. 5 H. 4. c. 10. all felons shall be committed to the
common gaol, and not elsewhere. But by stat. 6 G. ¢. 19,
vagrants and other criminals, offenders, and persons charged
with small offences, may for such offences, or for want of sure-
ties, be committed either to the common gaol, or house of cor-
rection, as the justices may think proper.

If a man commit felony in one county, and be arrested for
the same in another county, he may be committed to gaol in
that county where he is taken. Dalt. ¢. 170. and if he escape
and is taken on fresh suit in another county, he may be carried
hack to the county where he was first taken. Dalt. ¢. 170. also
by stat. 24 G. 2. ¢. 55, if a person is;apprehended upon g war-
rant, indorsed in another county %@'ﬁxn offence not bailable, or
if he shall not there find bail, he'SHall be carried back into the
first county, and be committed (or if bailable, bailed) by the
justices in such first county.

Form of the Commitment.

It must be in writing either in the name of the king, and
only tested by the person who makes it, or it may be by such”
person in his own name, expressing his office, or authority, and
must be directed to the gaoler or keeper of the prison. 2 Haw.
19. It should contain the name and surname of the party com-
mitted, if known, if not known, then it may be suffictent to
describe the person by his age, stature, complexion, cclour of
his hair, and the like, and to add that he refuseth to tell his
name. 1 H. H. 577. It should set forth that the party is
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. S
«<harged upon oath. 2 Haw. 120. It ought to contain the cause
as for treason, or felony, or suspicion thereof; otherwise the
prisoner would not only be entitled to his discharge, under the °
habeas corpus act, but if no cause be expressed, and the prisoner

escape, neither himself nor the gaoler would be punishable for

the escape; whereas if the commitment contained the cause of
imprisonment, the escape itself will then be an offence of the"
same degree as that for which the party was committed. 2 Inst.
52.591. The cause also should be stated with sufficient certainty,
in order that the party may know for what he is committed, and:
that it may appear to the court or judge, upon a habeas corpus, .
whether the cause assigned for the commitment was a legal one

or not. Therefore if the commitment be for felony, the warrant

ought not to state generally for felony, but it should the special

nature of the felony; as felony for the death of J. S. or burglary

in breaking the house of J. S.; otherwise the court could not

determine whether the offence amounted to felony or not. 2

Hale. 122. 2. Inst. 592. 1. Ld. Ray. 213.

Although the form of a commitment for trial may be defective,
yet the committing magistrate may issue a warrant of detainer,
remedying the defect, and this, even after the issuing of a habeas
corpus. R.v. Gordon, 1 B. § A. 572. But where the commii-
ment is final and by way of punishment, it is essentially neces-
sary that the offence (for which the commitment is made) be
described with certainty: a commitment therefore of a person,
as an apprentice or servant, for disobeying his indentures or
articles, was held bad for uncertainty. R.v. Everett. Cald. 26.
And if a man be committed for non-payment of two sums, one
of which is not due, the warrant of commitment is bad for the
whole. Eurp. Addis, 1 ‘Bagh C. 90.

A commitment in ezedi@in, must alledge the party to have
been convicted of the offence, and it is bad if it merely state
that he was charged with it. R. ». Rhode, 4 T. . 220. R.wv.
Coopery, 6 1. 1. 509. 12 East. 78.  Note (a). It must be dis-
tinctly expressed in the warrant, whether the commitment be
for a time certain, or only till the payment of a fine, for the
defendant ought to know for what he 1s in custody, and how he
may regain his liberty ; therefore, if he be committed for a fine,
it ought to be till he pay the fine; if the intent be to punish
him T)y fine and imprisonment, it ought to order imprisonment
for such a time, and from thence till he pay his fine.

By stat. 17 G. 2. c. 5. § 32. where any offender is committed
by any justice, out of sessions, to the house of correction, by
virtue of any law in force, which does not expressly limit the
time and manner of punishment, the justice shall commit the
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offender; to be kept to hard labour until the next general or
quarter sessions, or until discharged by due course of law ; but
two justices (of whom the committing justice must be one) may
discharge the offender before the sessions if they see cause; or
the sessions may do so, or continue him in custody not exceed-
ing three months: it must be under seal, and without this the
commitment is unlawful: the gaoler is liable to false imprison-
ment; and the wilful escape by the gaoler, or breach of prison
by the felon, makes no felony. 1 H. H.883." But this must
not be intended of a commitment by the sessions, or other court
of record, for then the record itself, or the memorial thereof,
which may at any time be entered of record, is a sufficient war-
rant, without any warrant under seal. 1 H. H. 584. It should
also have set forth the place at which it was made. 2 Haw. 119.
and it must have a certain date of the year and day. 2 H. H.
123,

Charges of the Commitment.

As to the immediate charges of the commitment, and the
conveyance of the offender to the gaol, it is provided by statute
3 Jac. 1. ¢. 10. § 1. that every person who shall be committed to
gaol by any justice of the peace, for any offence, if he has means
or ability thereto, shall bear his own reasonable charges of his
conveyance to gaol, and the charges of such as shall be appointed
to guard him thither, and in default of payment, the same may
be levied by distress on his goods and chattels, if he shall have
any in the county : and by statute 27 G. 2. ¢. 3. if the offender
has not sufficient effects to bear these charges, then a magistrate
shall, upon examination on oath, make an order on the treasurer
of the county to pay the same. ' Note.—By the habeas corpus
act 31 Car. 2. c. 21. § 2. the charge of conveying an offender is
limited to twelve pence a mile; and as security is required be=
fore a man is removed, under that act, that he shall not escape
by the way, this of course, renders guards in that case, not so
necessary.

Gaoler shall receive the prisoner.

H the gaoler shall refuse to receive a felon, or take any thing .
for receiving him, he shall be punished for the same, by the
justices of gaol delivery. 4 Ed.8.c. 10. Dalt c. 170. ~ But
if a man be committed for felony, and the gaoler will not receive
him, the constable must bring him back to the town where he
was taken, and that town shall be charged with the keeping of
him, until the next gaol delivery; or the person that arrested

0
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him, may, in such case, keep the prisoner in his own house.
Dalt. c. 170. But in other cases, it seems that no one can jus-
tify the detention of a prisoner in custody, out of the common
gaol, unless there be some particular reason for so doing; as, if
the party be so dangerously sick, that it would apparently
hazard his life to send him to the gaol, or there be evident
danger of a rescue, or the like. 2 Huw. 118.

By stat. 3 H. 7. c. 3. the sheriff or gaoler shall certify the
commitments to the next gaol.delivery.

Commitment,—how it may be discharged.

It seems that a person legally committed for a crime certain,
cannot (unless under the habeas corpus act) be lawfully dis-
charged by any one but the king, till he be acquitted on his
trial, or have an ignoramus found by the grand jury, or none to
prosecute him on a proclamation for that purpose, by the justices
of gaol delivery: but if a person be committed on a bare suspi-
cion, without an indictment for a supposed crime, when after- .
wards it appears that there was none; as for the murder of a
person thought to be dead, who afterwards is found to be alive; .
it hath been holden that he may be safely dismissed without -
any further proceeding. 2 Heuw. 121.  This position, however,
will not always hold good ; for though a person supposed to be
murdered, may have recovered from the injuries he received,
yet the offender may still be indicted for an attempt to murder,
or do the party some bodily harm, in which case it would be
highly improper that any gaoler should take upon himself to
discharge the prisoner, Without an order from a magistrate.

A commitment after a copviction, for a time certain, is a
commitment in execution, and does not admit of bail. Anon.11.
Mod. 45. But, on a commitment to the sessions, under the
vagrant act, 17 G. 2. ¢. 5. § 82. two magistrates (of whom the
committing magistrate was one) might discharge the prisoner
before the sessions. R.v. Rhodes, 4. T. R.220. When the
commitment is till payment of a fine certain, it follows, of course,
that the party is entitled to be set at liberty upon payment of it.
Dalt. ¢. 170. § 12,

Warrant of Commitment.—( For Felony. )

Home District, | J. P. esquire, one of her Majesty’s justices of
to wit. the peace for the said district, to the constable,

of — in the said district, and to the keeper.of the (common!
gaol) at the city of Toronto, in the said district. These are to. .

" command you the said constable in her Majesty’s name, forth-
with to convey and deliver into the custody of the said keeper, -

-
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of the said (common gaol) the body of A. B. charged this day
before me thersaid justice, on the oath of C. D. of — yeoman,
and others, for that he the said A. B. (on the — day of — in
the year of our Lord — at — in the said district, two pieces of
gold coin called sovereigns; one woollen cloth coat, and one
linen shirt, of the monies, goods and chattels, of the said C. D.
feloniously did steal, take and carry away) and you the said
keeper are hereby required to receive the said C. D. into your
custody in the same (common gaol) and him there safely to
keep, until he shall be thence delivered by due course of law.
Herein fail you not. Given under my hand and seal, at the
city of Toronto, in the said district, the — day of — in the year
of our Lord —. J. P.

Commitment upon a Conviction where the punishment is by impri-
sonment, §c¢. (ARCHBOLD.)

To the Constable of — in the sald distriet,

and to the keeper of the gaol (or house of
correction) at — in the said district. Whereas C. D. late of —
in the said district, labourer, was on this day duly convicted
before me J. P. esq. one of her Majesty’s justices of the peace
for the said district, for that he the said C. D. [stating the
offence, as in the conviction] against the form of the statute in
that case made and provided; and I, the said J. P. thereupon
adjudged the said C. D. for his said offence, to be imprisoned
in the house of correction (or gaol), at — in the said distriet,
‘and there kept to hard labour) for the space of — calendar
months. These are therefore to command you, the said con-
stable of — aforesaid, to take theisaid C. D. and him safely to
convey to the house of correction: {or gaol), at — aforesaid, and
there to deliver him to the said keeper thereof, together with
this precept: and I do hereby command you the said keeper of
the said house of correction (or gaol), to receive the said C. D.
into'the said house of correction (or gaol), there to imprison him
(and keep him to hard labour) for the space of — calender
months; and for your so doing this shall be your sufficient war-
rant. Given under my hand and seal, &e.

Home District.

Commitment in default of immediate payment of a Penalty.

(Unless the Act requires the immediate payment of a Penalty
under the 27 G. 2. e. 20. it cannot be levied until four days

- after the conviction.)
1,2, -1 To the Constable of — in the said district,
Home District. } ‘and to the Keeper of the house of correction
(or gaol), at — in the said district. Whereas C. D. late of —

v
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in the said district, labourer, was on this day duly convicted
before me J. P. esq. one of her Majesty’s justices &e. for that
he the said C. D. (&ec. stating the offence as in the conviction)
against the form of the statute in that case made and provided ;
and I the said J. P. thereupon adjudged the said C. D. for his
said offence to (&c. as in the conviction, to the words calendar
months), unless the said sum shall be sooner paid: and whereas
the said C. D. being so convicted as aforesaid, and being now
required to pay the said sums, hath not paid the same, or any
part thereof, but herein hath made default; these are, therefore,
to command you the said constable of — aforesaid, to take the
said C. D. and him safely to convey to the house of correction,
at — aforesaid, and there to deliver him to the said keeper
thereof, together with this precept; and I do hereby command
you the said keeper of the said house of correction (or gaol) to
receive the said C. D. into the said house of correction, there to
imprison him (and keep him to hard labour) [if authorised by
the statute] for the space of — calendar months, unless the said
sum shall be sooner paid ; and for your so doing this shall be
your sufficient warrant. Given under my hand, &c.

Comanitment in default of payment of a Penalty, within a limite
time. ‘

Home District }To the Constable of — in the said district,

" § and to the keeper of the house of correction,
(or gaol) at — in the said district. Whereas C. D. late of —
in the said district, labourer, was on the — day of — last past,
duly convicted before me J. P. one of her Majesty’s justices &c.
for that he the said C. D. (&e. stating the offence as in the con-
viction) against the form of the statute in that case made and
provided; and (I) the said J. P. thereupon adjudged the said
C. D. for his said offence, to pay (&c. as in the conviction, to
the end of the adjudication) and (I) the said J. P. then and
there ordered that the said sums should be paid by the said C. D.
on or before the — day of — then next: and whereas the said
C. D. hath not on or before the said — day of — paid the said
several sums or any part thereof, nor hath he yet paid the said
several sums, or any part thereof, but therein hath made default.
These are therefore to command you the said constable of —
aforesaid, to take the said C. D. and him safely to convey to the
house of correction (or gaol) at — and there to deliver him to
the said keeper thereof, together with this precept: and I do
hereby command you the said keeper of the said house of cor-
rection (or gaol), to receive the said C. D, into the said heuse
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of correction, there to imprison him (and keep him to hard
labour) for the space of — calendar mofiths, unless the said sums
shall be sooner paid; and for your so doing this shall be your
sufficient warrant. Given under my bhand and seal at — in the
said district, this — day of — in the year of our Lord 18—.

COMMON SCHOOLS.

By the 4 & 5V. c. 18. the *56 G. 3. ¢. 36—*60 G. 3. c. 37.
*1 G. 4. c. 8. and all other acts repugnant to this act are repealed.
§ 2. A permanent fund established for the support of common
schools in every township and parish in this province, to arise
from monies accruing from selling or leasing of any lands Lere-
after to be granted by the legislature for that purpose, and other
monies hereinafter mentioned, to be invested in safe and profit-
able securities in this province, and the interest annually applied
to the support of common schools. § 3. £50,000 to be granted
annually and distributed among the several districts, as herein-
after provided, to be composed and made up of the income
derived from the said permanent fund, and of such further sum
as may be required out of the public monies; and said annual
grant shall be called the Common School fund. § 4. A superin-
tendent to be appointed by the Governor, with an annual salary
not exceeding £750. His duties to be—First. To apportion,
on or before the third Monday in May, the money annually
granted as aforesaid among the several districts, in the ratio of
the number of children over five and under sixteen that shall
appear by the last census to be resident within the district.
Second. T'o furnish the Receiver-General with a certified state-
ment or list of the apportionment of the money among the several
districts.  Third. To certify the apportionment to the treasurer
of every district, who shall lay the same before the district
council for the purpose of raising and levying in the district a
sum equal to the amount appropriated from the provincial trea-
sury. Iourth. To visit annually each district and ascertain the .
state of the schools. Fifth. To prepare suitable forms for re-
ports and proceedings under this act, and maintain uniformity
in the conduct of common schools: to submit annually to the
Governor, on or before the 31st December, a report on the state
and condition of the schools, showing the monies expended, with
plans for improvement, and such other matters as the superin-~
tendent may deem expedient. § 5. The district council to be
a board of education in each district, and their duties to be—
First. To divide the several townships and parishes within their
distriet into school districts (no school district having less than
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fifteen children between the ages of five and sixteen), and to
furnish a full report of such division to the superintendent, and
also to the school commissioners. Second. To apportion and
distribute to each distriet its share of the school funds, in pro-
portion to the number of children. Third. To assess the inha-
bitants a sum not exceeding £30 for a school-house, in each of
the districts where- none exists. Fourth. To apportion to each
township or parish a sum not exceeding £10 for books, recom-
mended by the school commissioners, Fifth. To make an
annual report of their proceedings to the superintendent, on or
before the first Monday in December. § 6. The district council
of any district refusing or neglecting to comply with the act,
such district shall not be entitled to receive any money out of
the common school fund until such requirements shall be com-
plied with, or a good cause for non-compliance shewn to the
superintendent. § 7. At the annual township or parish meet-
ings to be keld in January, 1842, and at each succeeding annual
election of township and parish officers, five commissioners shall
be elected for each township or parish entitled to elect one
district councillor, and seven commissioners for every township
entitled to elect two district councillors to be called Common
School Commissioners, and their duties shall be—First. To choose
and acquire a site for a school-house where none exists, and to
make an estimate of the cost of such site, and building a school
house and keeping the same in repair, and the cost of furnishing
the same with fuel and appendages, and to transmit such esti-
mates to the clerk of the district council, in order that the
inhabitants may be assessed accordingly. Second. To appoint
one or more of their number to superintend the building and
repairing of the school-house &e. and generally to manage the
concerns of the school, and report to the school commissioners
once in three months, viz. on or before the first Monday in
March, June, September, and December, the state of such
schools, the amount of monies received for it, the manner of
expenditure, the number of children above five and under six-
teen taught in it, and the number of days each child has attended.
Third. To appoint and remove teachers for just cause: Pro-
vided that none be appointed but British subjects of good moral
character, and shall have been examined before the commissioners
as to learning and ability. Fourth. To regulate the course of
study in each school and the books to be used, and to establish
rules for the conduct of the schools, to be communicated in wri-
ting to the teachers. Fifth. To hear and determine all disputes
arising out of the proceedings of the managing or visiting com-
missioners, or other matters of dispute in respect to common
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schools within their township or parish. Sixth. To appoint two
or more of their number to visit such common schools in the
township or parish once at least in each month, and to report
the state of such schools, whether the rules and regulations are
duly observed, the number and proficiency of the scholars, the
character and ability of the teachers, the conduct of the manag-
ing commissioners, and all other matters connected with:the well
being of the schools. Seventh. To grant warrants from time
to time upon the district treasurer, for monies required for pay-
ing the teachers and expenses of the schools: such warrants to
be signed by a majority of the commissioners, the chairman
being one: the monies to be paid under the same not to exceed
the amount appropriated by law. Eighth. To exonerate poor
persons in such district, not exceeding ten, from payment of
wages to the teacher. Ninth. To record their proceedings in a
book, the proceedings of each meeting, with the names of the
commissioners present, being authenticated by the signature of
the chairman: such book to be delivered over by the commis-
sioners to their successors in office: town clerks to attend such
meetings and make such record. Tenth. To report their pro-
ceedings to the district council annually, on or before the third
Monday of November, in the form furnished by the superinten-
dent. Eleventh. After the expiration of their periods of service,
to deliver books and papers to their successors. § 8. Commis-
sioners to remain in office until the next annual township or
parish meeting, and others elected ; and in case of death, refusal
to serve, or removal, the other commissioners to appoint to the
vacancy. § 9. The school-houses and ground whereon they are
built to be vested in the respective commissioners. § 10. The
collector of the township or parish to collect school rates, and
one shilling and three pence monthly as additional wages for the
teacher for each child attending any school (except those chil-
dren whose parents shall from indigence have been exempted) :
and the same, if not paid, may be recovered by the collector or
his successor in any court of competent civil jurisdiction, and
paid over to the district treasurer with a copy of the assessment
roll showing the amount collected ; and the treasurer shall keep
separate accounts of school monies. § 11. If any number of
inhabitants professing religious faith' different from that of the
majority shall dissent from the arrangements or proceedings of
the school commissioners, they may collectively signify such
dissent in writing to the clerk of the district council, and name
trustees, and through such trustees establish one or more com-
mon schools, and receive from the district treasurer their due
proportion, according to number, of the school monies and as-
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sessments to be paid by the district treasurer upon the warrant
of such trustees. § 13. Unapplied monies to form part of the
permanent fund. § 14. Commissioners or other persons making
a false certificate or report, by means whereof menies shall be
fraudulently obtained, shall restore the same and be liable to a
penalty not exceeding £10, for the benefit of the fund, to be
recovered at the suit of the district clerk, or city clerk, on the
oath of one witness, before any two justices; and if not paid, to
be levied, with costs of distress and sale, by warrant of such jus-
tices or either of them. §15. In cities and towns corporate the
duties of school commissioners to be perfurmed by the corpora~
tion. § 16. The Governor to appoint in each city aud town
corporate a board of examiners, of not less than six nor more
than fourteen persons (one half to be Roman Catholics and tie
other Protestants). The mayor to be chairman, but without a
casting vote. The board to be divided into two departments,
one of which shall consist of Roman Catholics and the other of
Protestants, and shall appoint their chairman: and when
children of both religions attend the same school, the duties
to be exercised by the whole board of examiners; and the duties
of the respective boards and departments shall be to examine
teacliers and reject them if unqualified, and to regulate the
course of study for each school and establish rules for the con-
duct of the schools, and communicate them in writing to the
teachers. Board of examiners in any city or town corporate to
be also visitors of common schools therein, and appoint two or
more of their number to visit such schools at least once in three
months, and report to the corporation, as fully as common school
commissioners and visitors appointed by them are bound to re-
port. § 17. The powers and duties assigned to the school com-
missioners by the first, third, and eighth division of the seventh
section, shall in each of the cities and towns corporate, with
respect to common schools, vest in and be performed by the
corporations thereof respectively, who, in addition thereto, may
appoint persons to discharge the duties of school commissioners,
and provide by-laws for the conduct and guidance of such per-
son. § 18. Cities and towns corporate shall be entitled to
apportionment out of the school fund on the same terms as dis-
trict councils, and the monies so apportioned shall be paid to the
city or town treasurer, and be paid over by him, subject to such
regulations as provided in such cities or towns corporate.—
§ 19. Corporations, on the first Monday in December, annually,
shall report to the superintendent all matters relating to com-
mon schools within cities and towns corporate, connected with
the well-being of such schools, in the same manner, and as
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fully, as the district board of education, and common school
commissioners are by this act bound to report. § 20. Any person
appointed to any office under this.act, refusing to serve, shall
forfeit twenty-five shillings currency—and every person not
laving refused to accept, but neglecting to perform his duties,
shall forfeit twenty-five shillings. § 21. Monies granted by
this act or apportioned under it to be paid on warrant of the
Governor, to the treasurer of the district. §22. Aects performed
by a majority of the members of the board of education, com-
missioners, or examiners, and no special provision to the con-
trary to be valid. § 23. False affirmation or statement, to be
perjury. § 25. Act to come into operation lst January 1342.

COMMON SCOLD.

A Coxyox ScoLv, communis rizatriz, (for our law latin, says
Blackstone, confines it to the feminine gender) is a troublesome,
angry woman, who, by her brawling and wrangling amongst her
neighbours, breais the public peace; increases discord; and
becomes a public nuisance to the neighbourhood: she is, there~
fore, liable to be indicted as a nuisance, and, on conviction, to
undergo the punishment of the tre-bucket, or ducking-stool.—
4 Bl Com. 163. '

COMPOUNDING FELONY,

Is A MispEMEANOR at common law called THEFrBOTE—Which
is, where the party robbed not only knows the felon, but also
takes his goods again, or other amends, upon agreement not to
prosecute. This is frequently called compounding of felomy, and
formerlv was held to make a man an accessory, but is now
punished only with fine and imprisonment. BL Com. p. 133.
16 Zd. 1 Haw. c. 59. § 5.

By the 4 & 5 V. ¢. 25. § 50. every person who shall corruptly
take any money or reward, directly or indirectly, under pretence
of helping any person to any stolen property whatsoever, shall
(unless he cause the offender to be apprehended and brought to
trial for the same) be guilty of felony, and, ufxon conviction, be
liable, at the discretion of the court, to be imprisoned at hard
labour in the provincial penitentiary for not less than seven
years, or to be imprisoned in any other place of confinement for
any term not exceeding two years. § 51. If any person shall
publicly advertise a.reward for the return of any property, stolen
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or lost, and shall in such advertisement use any words purporting
that no question will be asked; or shall make use of any words,
in any public advertisement, purporting that a reward will be
given or paid for any property stolen or lost, without seizing or
making any inquiry after the person producing the same, or
shall promise or offer, in any such public advertisement, to return
to any pawn-broker or other person, who may have bought or
advanced money by way of loan upon any property stolen or
lost, the money so paid or advanced, or any other sum of money
or reward for the return of such property; or if any person shall
print or publish any such advertisement in any of the above
cases, every such person shall forfeit the sum of £20 for every
offence, to any person who will sue for the same by action of
debt, to be recovered with full costs of suit.

Indictment for compounding a Felomy.—( ARcrzoLD.)

Home District, | The jurors for our lady the Queen, upon their
to wit. oath present, that heretofore, to wit, on the
— day of — in the — year of the reign of our sovereign lady
Victoria, at the township of — in the county of —in the Home
District, one A. the wife of J. N. feloniously stole, took, and
carried away, cue silver spoon, of the value of twenty shillings,
of the goods and chattels of one J. S. against the peace of our
lady the Queen, her erown and dignity. ~And that the said J. S.
late of the township aforesaid, in the county and district afore-
said, labourer, well knowing the said felony to have been by the
said A. so as aforesaid done and committed; but contriving and
intending unlawfully and unjustly to prevent the due course of
law and justice in that behalf, and to cause and procure the said
A. for the felony aforesaid, to escape with impunity afterwards,
to wit, on the day and year aforesaid, at the township aforesaid,
in the county and district aforesaid, unlawfully, and for wicked
gain’s sake, did compound the said felony with the said J. N.
the Liusband of the said A. and then and there did exact, take,
receive and have of the said J. N. the sum of twenty-six shillings,
for and as a reward for compounding the said felony, and desis-
ting from all further prosecution against the said A. for the
felony aforesaid; and that the said J. 8. on the day and year
aforesaid, at the township aforesaid, in the county and district
aforesaid, did thereupon desist, and from that time hitherto hath
desisted, from all further prosecution of the said A. for the felony
aforesaid, to the great hindrance of justice, in contempt of - our
lady the Queen and her laws, and against the peace of our lady
“ the Queen, her crown and dignity.
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COMPOUNDING OTHER OFFENCES.

THE compounding of informations on penal statutes, is a misde-
meanor against public'justice, by contributing to make the laws
odious to the people. 4 Bl Com. 136. Therefore, in order to
discourage malicious informers, and to provide that offences,
when once discovered, shall be duly prosecuted, it is enacted by
the statute 18 Eliz. c. 5. § 4. that if any informer, by colour or
pretence of process, or without process, upon colour or pretence
of any manner of offence against any penal law, make any com-
position, or take any money, reward, or promise of reward, with-
out the order or consent of the court, he shall stand two hours
in the pillory; be for ever disabled to sue on any popular or
penal statute, and shall forfeit £10. This severe statute extends
even to penal actions, where the whole penalty is given to the
prosecutor. 4 BL Com. 136. Note (a.)  But it does not apply
to penalties which are only recoverable by information before
justices; and an indictment for making a composition in such a
case, was holden bad, in arrest of judgment. Rez. v. Crisp and
others, 1 B.& A. 282.

It has been decided that a party is liable to the punishment
prescribed by ihe 18 Eliz. c. 5. for taking the penalty imposed
by a penal statute, tnough there was no action or proceeding for
the peralty. Rer. ¢. Gotley, East. T. 1805. Russ. & Ry. 4.

CONCEALING BIRTH.

By the 4 & 5 V. c. 27. § 14. if any woman shall be delivered
of a child, and shall, by secret burying or otherwise disposing
of the dead body of the said child, endeavour to conceal the birth
thereof, every such offender shall be guilty of a misdemeanor,
and being convicted thereof, shall be liable to be imprisoned for
any term not exceeding two years; and it shall not be necessary
to prove whether the child died before or at its birth. Provided
always, thatif any woman, tried for the murder of her child,
shall be acquitted thereof, it shall be lawful for the jury, by
whose verdict she shall be acquitted, to find, in case it shall so
appear in evidence, that she was delivered of a child, and that
sEe did, by secret burying or otherwise disposing of the dead
body of such child, endeavour to conceal the birth thereof, and
thereupon the court may pass such sentence as if she had been
convicted upon an indictment for the concealment of the birth.

See also title * Punishment,” § 36.
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CONFESSION.

Ir a party, on examination before a justice, confess a crime,
it may be given in evidence against him, but not against others.
2 Haw. c. 46. § 3. And it is sufficient, though there is no other
proof of his liaving committed the offence, or of the offence
having been committed, if such confession was in consequence
of a charge azainst him.  Rez. v. Eldridye, Russ. and Ry. c. c.
B. 440. But’it must be voluntary, and not have been obtained
by any promise, favour, menace or terror. The admissibility of
a coufession must depend upon circumstances.  Phil. Ev. 104,
And the identity of the examination must be proved before it
can be read in evidence.  Sum.263. It must be in writing, and
not orally; and must be taken altogether, and not by parcels.—
2 Haw. c. 46. § 5. Leach, 286. And such examination shonld
not be on oath. Bull, N. P.242. Persons confessing them-
selves, and on that confession adjudged guilty of felony, cannot
be admitted to bail, as the only reason for admitting to bail in
felony, is where the crime is doubtful. 2 Haw. ¢. 15. § 40.—
The confession must be in the very words used by the party,
and not in the language of another, from recollection.  Rez. ».
Sexton, 1 Burn, 692.  Prisoner may be convicted on the uncor-
roborated evidence of his own confession. Leach, 287,

See post ¢ Lramination.”

CONSPIRACY

Is a combination of fwo or more persons to injure a third
person. 1 .Haw. c. 72. §2. or to injure or prejudice the com-
munity. 8 Mod. 11.320. 3 M. & S. 67.  Thus, where the
defendants were cliarged with conspiracy in causing a man to
be convicted and executed for a robbery, which they knew he
was innocent of, with intent to obtain the reward then given by
act of parliament. . v. Macdaniel, 1 Leach, 45. Fost. 130.—
So, where the defendants were indicted for conspiring to accuse -
another of taking hair out of a bag, without alleging that it was
done feloniously, Lerd Mansfield held, that the gist of the offence
was, the unlawfully conspiring to do an injury to another by a
false charge; and that whether the conspiracy be to charge a
man with criminal acts, or such only as affect his reputation, it
is sufficient. R.v. Rispal, } Bl Rep. 368. 3 Burr, 1320. So,
where the prosecution is for the sole gurpose of extorting money.
R. v. Hollingbury, 4 B. & C. 329. So also, a conspiracy to pre-
vent a prosecution for a felony, is as much an offence as a con-
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sniracy to institute a false prosecution. 14 Ves. 65. And, a
conspiracy of two magistrates to prevent the course of justice,
on an indictment for not repairing 2 highway, by signing a false
certificate of the highway being 1n repair, in order to prevent
the court from imposing a fine on the defendants, has been also
held to be an indictable offence. R. v. Mawley, 6 7. R. 619.
Among various other subjects of conspiracy may be mentioned
a conspiracy to obtain, by procuring in return, the appointment
to a public office.  R. v. Pollman, 2 Camp. 229. Of several
defendants to injure a man in his trade. R. v. Eccles, 1 Leach,
274. To sell unwholesome wine or provisions. I.v. Macarty,
and Lordenbourgh, 2 Ld. R. 1179,  Journeymen combining not
to work unless for certain wages.  R. v. Journcymen Tailors of
Cambridge, 8 Mod. 10. To suppress a will. Breerton’s case,
Noy, 103, Or to cause an illiterate person to execute a deed to
his prejudice, by reading it over falsely to him. . v. Skirret,
1 Sid. 312. 431.

If all the defendants who are indicted for a conspiracy be
acquitted but one, the acquittal of the rest is the acquittal of that
one also, as there must be fwo concerned in the conspiracy.—
Cro. Cir. Com. 159. 2 Ld. Ray. 1167. 2 Burr. 993. But an
indictment against one person and others unknown, is maintain-
able. 3 Chit. c. 4. 1141.

The offence of conspiracy may be tried by justices of the
peace in their quarter sessions.  R. v. Rispal, 3 Burr, 1320.—
And the act of one party, in pursuance of the common object,
is evidence in law against all the parties. Pk. on Ev. 76. If
one only, of two persons indicted, appear, he may be tried in
the absence of the other defendant. R. v. Kinnerley, 1 Ser. 193.

The punishment for a conspiracy is by pillory, fine and im-
prisonment, and sureties for the good vehaviour. 2 Burr, 1027.

Noxe.—Pillory is now abolished by the 4 & 5 V. c. 24. § 31.
See furthier post « Workmen.”

Indictment for Comspiracy:  (Carrry.)

Home District, | The jurors for our lady the Queen, upon their

to wit. oath, present that A. B. late of — in the
home district, yeoman, C. D. late of — in the said district,
yeoman, and E. F. late of —in the same district, labourer,
being persons of evil minds and dispositions, on the — day of
— in the — year of the reign of our sovereign lady Victoria,
with force of arms, at the township aforesaid, in the county and
district aforesaid, unlawfully and wickedly (or if the conspiracy
be malicious, say “falsely and maliciously”) did conspire, com-

) 4
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bine, confederate and agree together, to (‘kere state the object of
the conspiracy ) and the jurors aforesaid, upon their oath afore-
said, do further present, that the said A. B. &c. in pursuance of,
and according to the said conspiracy, combination, confederacy,
and agreement, between them the said A. B. &c. a; aforesaid,
had did on &c. at &c. (the place where the overt act took place)
here set out the overt acts of conspiracy) to the great damage of,
&e. (the party immediately injured) to the evil example of all
others, and against the peace of our said lady the Queen, her
crown and dignity (‘add a second count, stopping at the statement of
the conspiracy, omiting the overt acts, and concluding as above. )

CONSTABLE.
Who are lialle to serve the Office.

No person can be appointed a constable who is not an ula-
bitant of the place where he is to serve. 1 Bura, 703. R. .
Adbard, 4 B. & C.772. And if a very poor and ignorant per-
son be chosen, he may by law be discharged, and an abler per-
son appointed in his room. Jbid.  Dalt. c. 23.

Barristers at law, attornies, and other officers of the court of
king’s bench, are exempt from serving the office. 2 Keb. 508.
Cro. Car. 389. 2 Haw. ¢.10. §39. And by the ancient custom
of the realm, surgeons have been allowed the like privilege.

An officer in the King's service, or a gentleman of quality, may
perhaps be relieved from serving such office, upon application
to the court of king’s bench, provided there are other persons
sufficient 10 execute the office. 2 Haw. ¢. 10, § 41.

It hath been holden, that the King may exempt any person,
if the exemption be not extended so far as to prevent the exis-
tence of the office in any particular place. Rez. v. Clarke. 1 1.
R. 632. By the 10 & 11 W, 3. c. 23. § 2. 3. the prosecutor of
a felon to conviction is discharged from liability to serve as con-
stable. A foreigner, though naturalized, is not liable to serve.
Rez. v. De Mierre, Burr. 278. No man that keeps a public house
ought to be made a constable, if there are other persons in the
parish proper to serve. FPer Holt, C. J. 6 Mod. 42.

How appointed, and how punishadle for refusal to serve.
pp V4

*By the 33 G. 8. c¢. 2. §10. it is enacted, that it shall be
lawful for justices of the peace, within the respective limits of
their commissions, at their general quarter sessions in April, or

€ The whole of the *33 G. 3. c. 2. excepting the 10th clause, has been
repealed by the *5 W. 4. c. 8.
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the greater part of them, to nominate and appoint, yearly, a
sufficient, discreet and proper person, to serve the office of high
constable, in each and every district; and also to nominate and
appoint such a sufficient number of persons as in their discretion
will be necessary, to serve the office of constable, in each and
every parish, township, reputed township or place; and the said
constable and constables, before they enter into their office,
shall severally take the following oath, to be administered by
any justice of the peace:

You shall well and truly serve our sovereign lord the
King, in the office of — for the — of —, for the year ensuing,
according to the best of your skill and knowledge. So help
you God.

And after such service, such persons shall be exempt from
any of the offices mentioned in this act, for three years.

By 13 & 14 Car. 2. ¢. 12.§ 15. if a constable die, or go out
of the parish, any two justices may make and swear a new one,
till the next quarter sessions, which shall either approve or
appoint another.

If a constable, being duly appointed, refuse to take the oath,
he may be indicted at the assizes or sessions, when, if found
guilty, he may be fined, and in default of payment, he may be
committed. ez, v. Lane, 2 Str. 920. But if he has once been
allowed to appoint a deputy, who is approved of, he is altogether
discharged. 3 Esp. Rep. But such deputy must be duly sworn.
lood's Inst. 61. ¢. 7.

Power and duties of the Office.

The high constable has the superintendence and direction of
all patty constubles within his district, and he is, in a manner,
responsible for their conduct, since he is bound tv notice and
present their defaults, for the neglect of which duty he is, in
fact, presentable himself.

Every bigh and petty constable is, by the common law, a
conservator of the peace. 2 Haw. c. 8. § 6. Therefore, he is
authorised, without any warraut, to arrest all traitors, felons,
and suspicious persons, and all those whom he shall see upon
the point of committing treason or felony, or doing any act which
would manifestly endanger life. 2 Haw. ¢. 12.§19. 1 Bac. Ab.
44l. In case of any breach of the peace committed, or one
about to be committed, in the presence of a constable—as where
violent threats or attempts are used by any person to beat or
hurt another—the constable may arrest the party and carry him
before a magistrate, or detain him till he can conveniently do so.
Dalt. c. 1. 116. § 8. A constable bas no power to execute a
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warrant out of the jurisdiction of the justice who grants it,—
Milton ». Green, 5 East. 233.—unless backed by a magistrate of
the district in which the offender is found. 24 G.2.¢.55. It
is said, however, that a constable is not obliged to execute a
warrant out of his distriet. v. Norman, 1 Ld. R. 736. A
constable cannot imprison a person arrested by him for any
longer time than till he can conveniently bring him before a
magistrate. Sav. 98. fl. 92. 4 Com. Dig. Leet. (M.9.) A
constable (after giving notice that he is one) may break open
the doors of a house to arrest a felon, if he be concealed therein,
and peaceable entrance is denied. 2 H. P. C. 90. 82. And if
the felon resists or flies, it is not murder if the constable kill
him.* He may commit affrayers to the stocks on his own view
—but not if absent. Dalt. ¢. 1. Cro. Eliz. 375. 376. He may
imprison to prevent a felony. Moore, 285  Aund if one be
menaced, he may compel the menacer to find surety, or commit
him to prison till he does. 4 Zust. 265. Cro. Eliz. 375.6. He
may break open a house, when entrance is denied, to abate an
affray, or to suppress disorderly drinking, or noise, at an unrea-
sonable hour of the night. Hale, P. (. 95. He may imprison
one who insults or assaults himself, or epposes him, though ver-
bally, in the execution of his office, and nay beat another in his
own defence.  Cromp. J. . 131. If a warrant be directed
generally, ¢ to bring before me, or some other justice,” e may
carry the prisoner before what justice he chooses, in the distriet
—but not it specially directed. 5 Liep. 596. He has no right
to handcuft a prisoner, except he has attempted to escape, or
that it is necessary in order to prevent an escape. 3 Ma. Ca.
299. He should seize the goods of felons who fly the country,
for the King’s use. Cromp. J. P. 201. He is to aid and assist
in the appraisement and sale of goods distrained for rent, and
may swear the appraisers. 2 W, & M.sess. 1. ¢. 5. He is also
to aid landlords in seizing, as a distress for rent, goods fraudu-~
lently removed to avoid such distress, and may break open a
house wherein they are deposited—(oath heing first made before
a justice, of reasonable suspicion of their being there.) 11 G.
2. ¢c. 19. Constables may seize a stranger guilty of profane
cursing and swearing, and carry him before a justice; but if
known, he must lay an information. 19 G.2.¢.21.§3. When
on a werrant indorsed e appréhends an offender, he is to carry
him before tbe justice who endorsed it; and if the offender find
bail, he is to receive the recognizances, examination, &c. and
deliver them to the clerk of assize, or clerk of the peace of the

* Qu.Ere.— Whether it must not be a case of extreme necessity to justify this,
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district where such offender is required to appear; and if the
offender is not bailed, he is to carry him before a justice of the
county where the offence was committed. 24 G.2. c.55. Con-
stable making a distress under a justice’s warrant, shall, on
demand, shew the same to the party, and permit a copy to be
taken. 27 G. 2.¢. 20. Butif a constable be duly sworn, and
commonly known to be an officer, and act within his own pre-
cinet, he need not show the party his warrant, though he should
demand it; but he ought to acquaint the party with the sub-
stance of it. 2 Haw. ¢. 13. 1 Eust. P. C. 319. He is not dis-
charged from his office until his successor is sworn. 12 Mod.
256.

As the office of a constable is wholly ministerial, he may ap-
point a deputy to execute a warrant directed to him, when by
reason of sickness, absence, or otherwise, he cannot do 1t him-
self. 2 Haw. c. 10. §36. And such a deputy may be appointed
by parol, and need not be sworn. Medhurst ». IVate, 3 Burr.
1259. But unless the deputy is duly allowed and sworn, the
constable is answerable for him in case of uny misconduct.
Wood’s Inst. b. 1. c. 7;—though, if duly sworn, the liability of
the principal is at an end.  Underkill v. Witts, 3 Exp. 56.

ZDudemnity and Protection.

An aetion against a constable for any act done in the execu-
tion of Lis office, must be brought in the district where the
offence was commitied, to which action he may plead the general
issue, and give the speeial matter in evidenee; and if Lie recover
he shall have double costs. 21 Jac. 1. ¢. 12, This extends also
to Lis deputy. Cromp. J. P.201. And every man aiding a
constable in the execution of his office, has by law, the same
protection as the constable. 2 Hale, P. C. 97. A justice's
warrant is a good justification of a constable, in any matter
within the jurisdietion of such justice, but not otherwise.  S¢r.
711.

By stat. 24 G. 2. ¢. 44. the constable is not answerable for
the execution of a warrant, in case the magistrate who made it
has no jurisdiction, if he complies with the requisitions of that
statute : and by § 6. no action shall be brought against lim or
any person acting by his order and in his aid, for any thing done
in obedience to a warrant under the band or seal of a justice,
until demand in writing hath been made or left at his usual
piace of abode, of the perusal and copy of the warrant, and the
same hath been refused or neglected fer siz days after such de-
mand; and if, after compliance therewith, any action shall be
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brought without making the justice a defendant, the jury shall,
on production of the warrant, give their verdict for the defen-
dant, notwithstanding any defect of jurisdiction in the justice.
If the action be brought jointly against the justice and constable,
the jury shall, on proof of the warrant, find for the constable,
notwithstanding such defect of jurisdiction. By § 8. no action
shall be brought against any constable acting in the execution
of his office, unless commenced within six calendar months after
the act committed.

If a constable acting under a distress warrant, seize the goods
of A. mistaking them fur the goods of B. he is entitled to the
protection of the statute. Carton v. Williams, 3 B. 4. 330. A
constable who arrests a person given him in charge, is not liable
to an action of false imprisonment, though the charge be ill
founded, unless he make himself a party in oppressing the per-
son so arrested, knowing the charge to be false. White v. Tuylor,
4 Esp. 80.

Of lLis Punishment.

He may be fined or imprisoned, or both, for refusing to serve
the office when appointed, Arch. C. P. 384 He is indictable
for neglecting his duty, either at common law or by statute.—1
Salk. 381.  And may be fined for not endeavouring to pacify an
affray in his presence. Cromp.J. P.130. If he will not return
his warrant, or what he has done under it (for he onght to keep
the warrant for his own justification) the sessions may fine him.
6 Mod. 33. He is guilty of felony if he lets a felon out of the
stocks. 1 Hale, P. C. 596. He may be removed for just cause
by the authority which appointed him. Bulst. 174.

Of his Expenses.

* By 46 G. 3 c. 5. justices in sessions may award such com-
pensation as they may think proper to constables, for serving
notices of the appointment of town officers, under that act.—
With the above exception, the provincial statutes do not appear
to have made any express provision for the payment of a con-
stable’s general expenses, but in practice it has been usual for
the constable to present his account to the justices in session,
who, after due examination and allowance, make an order upon
the district treasurer for payment.

The above statute, *46 G. 3. c. 5. has been repealed by the
*5 W.4. ¢ 8



Coustadle, 165

Form of appointment of a Deputy Constable. ;

I, C. D. Constable of — in the — district, do Lereby make,
substitute and appoint G. H. of — yeoman, my true and lawful
deputy, in the office of constable, so long as I shall hold the
same, (or during the continuance of my will and pleasure).—
Witness my hand, the — day of — in the year of our Lord
18—

Outl, to be administered by Constable to Appraisers, on Goods beiny
Destrained for Rent.

You shall swear that you will faithfully appraise and value
the goods now taken in distress, and mentioned in the inventory
to you shewn, as between buyer and seller, according to the
best of your skill and knowledge. So help you God.

Memorandum to be endorsed by the Constable on the Inventory.

Memorandum, that on the — day of — in the year of our
Lord 18—, A. B. of — and C. D. of — two sworn appraisers,
were sworn upon the holy evangeliss, by e E. I'. constable,
well and truly to appraise the goods and chattels mentioned in
this inventory, according to the best of their skill and kuow-
ledge; as witness my hand. L. ¥, Coustable.
Present at the time of swearing the said A. B.

and C. D. as above, and witness thereto.

J. K.
L. M.

LProclamation 1y Constable for Rioters to disperse.

Our sovereign lady the Queen charges and commands all
persons here assembled, immediately to disperse themselves, and
peaccably depart to their several habitations, on pain of impri-
sonment.

Summons by a Constable in pursuance of a Justice’s precept. ("TooNE.)
(Archbold, in his work on Convictions, recommends the service

of a copy of the Summons on the Defendant, p. 97.  But
as both forms are in practice, either will do.)

To A.B. of —.
Home Dist ict, | In pursuance of a precept to me directed, by
to wit. J. C. Esq. one of her Majesty’s justices of

the peace in and for the said Home District, I do hereby sum-
mon and warn you personally to be and appear before the said
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justice, (‘or if general) or such other of her Majesty’s justices of
the peace for the said district, as shall be present at — in the
township of — in the said district, on — the — day of — at the
hour of — in the —noon of the same day, then and there to
answer the complaint and information of — [state the offence as
in the justice’s precept].  Herein fail not at vour peril.  Given
under my hand and seal, the — day of — in the year of our
Lord 15—

Constabic's Return on the back of the Precept.

The within — was duly summoned to appear and answer as
he is within required, on the — day of — 13—,

. E. Constable.

Wurrant for an Assaull on a Constable.

To A. B. constable of the township of — in the Home District,
and to all others, her Majesty’s constables and peace officers
within the said distriet.

Home District, } Whereas C. D. hath this day made complaing

to wit. on oath, before me C. J. kisquire, one of her

Majesty’s justices of the peace in and for the said district, that

. F.of — in the said district, labourer, on the — day of —

last, at — aforesaid, in the district aforesaid, in and upon him

the suid C. D. did make a violent assault, and then and there

did beat, wound and ill-treat him, the said C. D. then being one

of the constables of the said township, and then and there also

being in the due execution of his office as constable aforesaid ;
these are therefore to command you, the said constable, in her

Majesty’s name, forthwith to appreliendgthe said E. I. and bring

him before me at — to answer the said complaint, and to be

further dealt with according to law. Given, &e. J. C.

Conunitment of a Constable for a wilful escape.

To the keeper of the gaol at Toronto, in the Home District:

Home District, ] Receive into your custody, in the said gaol,

to .t and there safely keep until the next general
quarter iwssions of the peace, to be holden in and for the said
distriet, or until thence otherwise delivered by due course of
law, the body of A. D. one of the coustables of — in the said
district, herewith sent you, and charged before me J. C. Esquire,
one of her Majesty’s justices of the peace in and for the said
district, on the oath of C. D. with having this day wilfully and
designedly suffered and permitted one G. H. to escape out of
his custody, and go at large at — aforesaid, in the district afore-.
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said, the said G. H. having been committed to the custody of
him the said A. B. as such constable as aforesaid, by virtue of a
warrant under my hand and seal, for felony, to be conv eyed by
him to the gaol at Toronto aforesaid.  Given under my haud
and seal, &e.

Dudictment for refusing to serve the office of iyl Constable.
(ARrcHBOLD.)

Home District, | The jurors for our lady the Queen, upon their
to wit:  §  oath present, that at the general quarter

sexssions of the peace, holden at the city of Toronto, m and for
the Home District, on — the — day of — in the — year of the
reign of our sovereign lady Victoria, to wit, at the city aforesaid,
in the district dfore~mr1 before A. B. and C. D. Esquires, and
others their associates, justices of our said lady the Queen,
assigned to keep the peace of our said lady the Queen in the
sabiid district; and also to hear and determine divers felonies,
trespasses and other misdemeanors, in the said district committed,
one J. 3. late of the township of — in the county of — in the
said district, veoman, then, and long before, being an inhabitant
and residing in the township last aforesaid, in the county and
district aforesaid, and a fit and able person to exccute the office
of hizh constable within the said district, at the said sessions, by
the justices aforesaid in due manner, was then and there clected
to he high constable of the said Home District, in the room and
stead of one J. N.; whereof the said J. 3. afterwards, to “it, on
the day and vear aforesaid, at the township aforesaid, in the
county and district aforesaid, had notice: nevertheless the said
J. 8. not regarding his dutv in that bebalf, but contriving and
intending the due execution of justice to hinder and prevent,
afterw dl'd\, to wit, on the day and year aforesuid, at the town-
ship aforesaid, in the county and district aforesaid, unlawfully,
wilfully, obstinately and wntemptuuuxl\, did refuxe, and from
thenee continually until the day of the taking of this inquisition,
anlawfully, w 11fu]ly, ohstmateh and cuntemptumhlv hath re-
fused, and still doth refuse, to take upon himself and execute
the said office of high constable within and for the district afore-
said, towit, at the t(mnslnp aforesaid, in the county and district
afor cwu(l contrary to his duty in that Dehalf; in manifest con-
tempt and delay of justice; against the form of the statute in
such case made and provided; and against the peace of our Jady
the Queen, her crown and dignity.

(The above form, with a slerht variation, will answer for petty
constables also).
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CONSTITUTIONAL ACTS.

By the Imperial statute 14 G. 3. c. 88. entitled, “An Act for
making more effectual provision for the government of the
province of Quebec, in North America,” it is enacted, that the
inhabitants of the said provinee of Quebec may have, Lold and
enjoy, the free exercise of the religion of the church of Rome,
subject to the king’s supremacy declared and established by the
1 Q. Lliz. over all the dominions and countries which then did,
or thereafter should, belong to the imperial crown of this realm;
and that the clergy of the said church may hold, receive and
enjoy their accustomed dues and rights, with respect to such
persons only as shall profess the said religion.  § 5. And that
it shall be lawful for his Majesty, his heirs or successors, to make
such provision out of the rest of the said accustomed dues and
rights, for the encouragement of the Protestant religion, and for
the maintenance and support of a Protestant clergy within the
said province, as lie or they shall from time to time think neces-
sary and expedient. § 6. Provided that no person professing
the religion of the church of Rome, and residing in the said
province, shall be obliged to take the oath required by the said
statute 1 Q. Eliz. or any other oaths substituted by any other
act in the place the.cof; but that every such person who by the
said statute is yenuired to take the oath therein mentioned, shall
be obliged to take and subscribe the following oath, before the
%Vcl)vernor, or such other person in such court of record as her

ajesty shall appoint:

Lorm of the Outh.

I, A. B. do sincerely promise and swear, that I will be faith-
ful, and bear true allegiance to his Majesty King George, and
him will defend to the utmost of my power, against all traitorous
conspiracies and attempts whatsoever, which shall be made
agaiust his person, crown and dignity; and I will do my utmost
endeavour to disclose and make known to his Majesty, his heirs
and successors, all treasous and traitorous conspiracies and
attempts, which I shall know to be against him or any of them;
and all this I do swear without any equivocation, mental evasion,
or secret reservation, and renouncing all pardons and dispensa-
tions from any power and person whomsoever to the contrary.
So help me God.

And every such person who shall neglect or refuse to take
the said oath, shall incur the penalties of the 1 Q. Eliz.
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§ 8. That in all matters of controversy relative to property
and civil rights, resort shall be had to the laws of Canada, as the
rule for the decision of the same.

§ 17. And that nothing herein contained shall extend, or be
construed to extend, to prevent his Majesty, his heirs and suc-
cessors, from erecting, constituting and appointing such courts
of criminal, civil and ecclesiastical jurisdiction, as he or they
shall think necessary and proper for the circumstances of the
province.

By the Imperial statute 31 G. 3. c. 31. entitled, “An Act to
repeal certain parts of an act passed in the fourteenth year of
his Majesty’s reign, entitled, ‘An Act for making more effectual
provision for the government of the province of Quebec, in
North America, and to make further provision for the govern-
ment of the said province,”” after noticing that his Majesty had
been pleased to signify, by his message to both houses of par-
liament, bis royal intention to divide his province of Quebec
into two separate provinces, to be called the province of Upper
Cunada and the province of Lewer Canada, certain provisions
were thereby made for the division of the said province, and for
providing a separate legislature for each province. But as the
two provinces have been recently re-united by an act of the
imperial legislature, and now again constitute but one province,
it will be sufficient here to give the provisions of the act by
which the re-union has been effected.

By the 4 & 5 V. c. 35, entitled “An Act to re-unite the
provinces of Upper and Lower Canada, and for the government
of Canadz:” after reciting that it was necessary that provision
be made for the good government of the Provinces of Upper
Canade and Lower Canada, in such manner as might secure the
rights and liberties and promote the interests of all classes of
Lher Majesty’s subjects within the same, and that to this end it
was expedient that the said provinces be re-united and form one
province for the purposes of executive government and legis-
lation: It is enacted that it should be lawful for her Majesty,
with the advice of her privy council, to declare or authorise the
Governor General of the said two provinces to declare by pro-
clamation that the said provinces, upon from and after a certain
day in such proclamation to be apppointed, which day should
be within fifteen calendar months next after the passing of this
act, should form and be one province, under the name of the
province of Canada, and thenceforth the said provinces should
constitate and be one province, under the name aforesaid, upon
from and after the day so appointed. §2. Provides that so much
of the 31 G. 3. c. 81. as provides for constituting and composing
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a legislative council and assembly within each of the said pro-
vinces respectively, and for the making of laws; and the whole
of the Lower Canada acts 1 & 2 V.c. 9. the 2 & 3 V. c. b3,
1 & 2 W. 4. ¢. 23. should continue in force until the union by
proclamation, and should be repeuled from that day, but not
revive any former enactment by such repeal. § 3. After the
re-union there shall be within the province of Canada one legis-
lative council and one assembly, to be called the legislative
council and assembly of Canada, with power to her Majesty, by
and with the advice aud consent of such council and assembly,
to make laws for the peace, welfare and good government of the
province of Canada; such Jaws not being repugnant to this act,
&e.  §4. It shall be lawful for her Majesty, by an instrument
under the sign manual, to authorize the Governor in her Ma-
jesty’s name, by an instrument under the great seal of the pro-
vince, to summon to the legislative council such persons, being
not fewer than fwenty, as her Majesty shall think fit, and from
time to time in like manner to summon to the said council such
other person or persons as her Mujesty shall think fit, and every
person so summoned shall thereby become a member of the
legislative council; but no person shall be so summoned who
shall not be of the full age of 21 vears, and a natural born sub-
jeet, or naturalized by act of Parliament of Great Britain, or by
the legislature of Upper or Lower Canada, or the province of
Canada.  § 5. Members to hold their seats for life, subject to
the provisions hereinafter contained. § 6. Authorises such
members to resign their seats.  § 7. And if any legislative coun-
cillor shall be absent two successive sessions without permission
of the Governor, or shall take the oath of allegiance to any
foreign power, or do any act whereby he may become a subject
or citizen of any fureizn power, or become entitled to the rights
or immunitics of sueh, or shall become bankrupt, or insolvent,
or a public defaulter, or be attainted of treason, or convicted of
felony or of any infamous erime, his seat shall thereby become
vacant. § 8. Legislative council to determine questions of
vacancy, subject to an z2ppeal to her Majesty. §9. The Go-
vernor to appoint and remove the speaker.  §10. T'en members,
including the speaker, to constitute a quorwm ; and all questions
to be decided by the majority, and the speaker to have a casting
vote. § 11. Authorises the Governor, from time to time, in Ler
Majesty’s name, to summon and call together a legislative as-
sembly. § 12. Upper and Lower Canada to be represented by
au equal number of representatives. §13. County of Halton, in
Upper Canada, to be divided into two ridings, east and west,
und each to be represented by one member. § 14. County of
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Northumberland, in Upper Canada, to be divided into two rid-
ings, north and south, and each to be represented by one mem-
ber. §15. County of Lincoln, in Upper Canada, to be divided
into two ridings, north and south, each to be represented by one
member. §16. Every other csunty and riding in Upper Canada
to be represented by one member. §17. City of Toronto to be
represented by two members. The towns of Kingston, Brock-
ville, Hamilton, Cornwall, Niagara, London, and Bytown, to
be each represented by one member. § 18. Every county in
Lower Canada which before the 1 & 2 V. ¢. 9. was entitled to
be represented (except the counties of Montmorency, Orleans,
L’ Assomption, La Chesnaye, L’ Acadia, Laprairie, Dorchester and
Blance, to be represented by one member. §19. The counties
of Montmorency and Orleans to be united and called the county
of Montmorency. "The counties of L’ Assomption and La Chesnaye
to be united and called the county of Leinster; and the counties
of L' Acadie and Laprairie to be united and called the county of
Huntingdon ; and the counties of Dorchester and Blance to be
united and called the county of Dorchester ; and each of said
counties to be represented by one member, §20. Cities of
Quebec and Montreal to be each represented by two members;
and the towns of Three Rivers and Sherbrooke to be each repre-
sented by one member. § 21. Boundaries of cities and towns
to be settled by the Governor: the parts adjoiniag and not in-
cluded within such boundaries to be taken as part of the adjoin-
ing county or riding. §22. Returning officers to be appointed
by the Governor. §23. No person obliged to execute such
office for any longer term than one year, or oftener than once,
unless otherwise provided by the legislature. §24. Writs of
election to be issued by the Governor within 14 days after the
sealing of the instrument, from calling together the assembly :
directed to the returning officers, returnable within 50 days
unless otherwise provided by the legislature: and writs in like
manner to be issued in the case of any vacancy, returnable as
above; and in case such vacancy shaii happen by death of the
member, or his being summoned to the eouncil, the writ shall
be issued within siz gays after notice thereof left at the office of
the proper officer for issuing same. § 25. The Governor to fix
the time and place of holding elections, giving not less than
eight days notice thereof. §26. The legislature authorised to
alter the divisions and extent of the several counties, ridings,
cities, and towns, and to establish new divisions: and to alter
the apportionment of representatives, and alter and regulate the
apportionment of returning officers, and make provision for is-
suing and return of writs of election: Provided that no bill be

Q
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presented for her Majesty’s assent by which the representation
in the assembly shall be altered, unless the second and third
reading thereof in the council and assembly shall have passed with
the concurrence of fwo thirds of the members for the time being
of both houses; and unless addresses from both houses be pre-
sented to the Governor stating that such bill has been so passed.
§ 27. Until otherwise provided by the legislature, the laws of
Upper Canada in force at the time of passing this act, and the
laws of Lower Canada in force at the time of passing the 1 &2
V. c. 9. relating to the qualification and disqualification of
members (except the property qualification hereinafter provided)
and relating to the qualification and disqualification of electors,
and to the oaths by them, and the powers and duties of return-
ing officers, and the proceedings at such elections, and the
period of continuance thereof, and relating to the trials of con-
troverted elections, and vacating seats of members, shall be
applied to elections of members for -the province of Canada.
§ 28. No person shall be capable of being elected a member
who shall not be legally or equitably seized as of freehold, for
his own use, of lands or tenements held in free and common soc-
cage; or seized or possessed, for his own use, of lands or tene-
ments held in fief or en roture, within the province of Canada,
of the value of £500 sterling over and above all incumbrances:
and every candidate, before he shall be capable of being elected,
shall, if required by any other candidate, or by any elector, or
by the returning officer, make the following declaration :—

I, A. B. do declare and testify, that I am duly seized at law
or in equity as of freehold, for my own use and benefit, of
lands or tenements held in free and common soccage [or duly
seized and possessed, for my own use and benefit, of lands or
tenements held in fief or in roture (as the case may be) ] in the
province of Canada, of the value of five hundred pounds of
sterling money of Great Britain, over and above all rents, mort-
gages, charges, and incumbrances charged upon or due and
payable out of or affecting the same ; and that I have not collu-
sively or colourably obtained a title to or become possessed of
the said lands and tenements, or any part thereof, for the pur-
pose of qualifying or enabling me to be returned a member of
the legislative assembly of the province of Canada.

§29. False declaration to be deemed a misdemeanor, and
punished as wilful and corrupt perjury. §30. It shall be lawful
for the Governor for the time being to fix such place or places,
within any part of the province of Canada, and such times for
holding the first and every other session of parliament, as he
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may think fit; to be afterwards changed or varied, as the Go-
vernor may judge desirable and most consistent with general
convenience and the public welfare, giving sufficient notice
thereof; and also to prorogue the parhament and dissolve the
same by proclamation, or otherwise, whenever he shall deem it
expedient. §31. A session to be held once at the least every
vear, so that twelve calendar months shall not intervene between
the last sitting in one session and the first sitting of the next:
and every assembly shall continue for four years from the day
of the return of the writs; subject, nevertheless, to be sooner
prorogued or dissolved by the Governor. §32. The parliament
to be convened for the first time within six calendar months
after the re-union. § 33. The assembly, at the first meeting
after every general election, to elect one of their number to be
spezker; and in case of his death, resignation, or removal, forth-
with to elect another. § 34. Twenty members at the least, in-
cluding the speaker, to constitute a quorum. All questions to
be decided by the majority present, and the speaker to have a
casting vote. § 35. No member of the council or assembly to
sit or vote until he shall have taken and subscribed the follow-
ing oath before the Governor, or some person er persons by
lLim authorised :—

I, A. B. do sincerely promise and swear, that I will be faith-
ful and bear true allegiance to her Majesty Queen Victoria, as
lawful sovereign of the United Kingdom of Great Britain and
Ireland, and of this province of Canada, dependent on and be-
longing to the said United Kingdom; and that I will defend
her to the utmost of my power against all traitorous conspiracies
and attempts whatever which shall be made against her person,
crown, and dignity; and that I will do my utmost endcavour to
disclose and make known to her Majesty, her heirs und succes-
sors, all treasons and traitorous conspiracies and attempts which
I shall know to be against her or any of them: and all this I do
swear without any equivocation, mental evasion, or secret re-
servation, and renouncing all pardons and dispensations from
zé!ydperson or persons whatever to the coutrary. So help me

od.

§ 36. Affirmation may be made where authorised by law.
§ 37. The Governor may, in her Majesty’s name, assent to or
reserve bills for her Majesty’s pleasure. § 82 Bills assented
to may be disallowed within two years. § 89. No reserved bill
to be in force until the Governor, by speech or message to both
houses, or by proclamation, shall signify her Majesty’s assent.
§ 40. Provision made for the appointment of a Lieutenant-
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Governor by her Majesty, and a deputy or deputies by the
Governor, with adequate powers. _§ 41. After the re-union, all
legislative records to be in the English language. §42. All
bills affecting ecclesiastical and crown rights to be reserved and
laid before the imperial parliament, and not assented to until
30 days after the same shall have been laid before both houses,
nor in case either house “shall present an address against such
bills. §43. Provision for the regulation of colonial commerce.
§ 44. And respécting the courts of appeal, probate, Queen’s
bench, and chancery, in Upper Canada; and court of appeal in
Lower Canada. §45. Powers, authorities, and functions of the
government to be vested in and exercised by the Governor of
the province of Canada, with the advice, or with the advice and
consent of, or in conjunction with the executive council or any
member thereof, as may be appointed by her Majesty for the
affairs of the province; or by the said Governor individually and
alone, in cases where the advice, consent, or concurrence of the
executive council is not required. § 46. All existing laws in
both provinces to remain in force, except in so far as repealed
by this or any subsequent act of the legislature.  § 47. The
courts of civil and criminal jurisdiction within both provinces to
remain until otherwise provided. §43. Provides for temporary
enactments. §49. Repeals the provisions contained in the 3
G. 4. c. 119. respecting the revenue claims of the two provinces.
§ 50." The revenue in future to form one consolidated fund.
§51. Charged with the costs of collection. §52. £45,000
payable thereout to her Majesty, her heirs and suceessors, for
defraying the expense of the several services in schedule A.;
and during the life of her Majesty, and for five years afterwards,
a further sum of £30,000 payable to her Majesty, Ler heirs and
successors, for defraying the expenses in schedule B. §353.
The salaries of the Governor and of the judges to be as stated
in schedule A. until altered by the legislature: but it shall be
lawful for the Governor to abolish any of the offices named in
schedule B., or to vary the sums appropriated therein, and any
saving acéruing from any such alteration in either of the sche-
dules shall be appropriated as her Majesty may think fit: ac-
counts in detail of the expenditure of the said sums of £45,000
and £30,000 shall be laid before both houses of the legislagure
within 30 days next after the beginning of the session after such
expenditure made: Provided, that not more than £2,000 shall
be payable at the same time, for pensions to the judges, out of
the said sum of £45,000 ; and not more than £5,000 payable at
the same time for pensions out of the said sum of £30,000: and
a list of all such pensions shall be laid yearly before the legis-
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lature. § 54. During the time aforesaid, said sums of £45,000
and £30,000 shall be accepted bv her Majesty by way of civil
List, instead of territorial and other revenues now at the disposal
of the crown, and three fifths of the nett produce of said territo~
rial and other revenues shall be paid over to the consolidated
revenue fund ; and during the life of her Majesty, and for five
years afterwards, the remaining fwo fifths shall also be paid over
to the said consolidated fund. § 55. Consolidation of the reve-
nues not to affect the payment out of the consolidated fund of
any sum or sums heretofore charged upon the rates and duties
of either of the said provinces, for such time as shall have been
appointed by the respective legislatures. § 56. Provides for
the charges on the consolidated fund, in the following order:—
First. The expenses of eollection. Second. The annual interest
of the public debt of the provinces of Upper Canada and Lower
Canada at the time of the re-union. Third. Payments to the
clergy of the united church of England and Ireland, and to the
clergy of the church of Scotland, and to ministers of other de-
nominations, pursuant to any law or usage. Fourth. The said
sum of £45,000. Fifth. The said sum of £30,000. Sixth. The
other charges upon the rates and duties levied within the said
province of Canada. § 57. Subject to the above charges, the
consolidated revenue fund to be appropriated by the legislature:
Provided, that all bills for appropriating such surplus, or for im-
posing any new tax or import, shall originate in the legislative
assembly; to be jirst recommended by a message by the Go-
vernor. § 58. Authorises the Governor to constitute new town-
ships, under the great seal. 59. The powers given to the
Governor shall be exercised in conformity with her Majesty’s
instructions and orders. §60. The Magdalens may be annexed
to the island of Prince Edward, at her Majesty’s pleasure.
§ 61. Interpretation clause. § 62. This act to be amended or
repealed during the present session.

SCHEDULE A.

GOVEINOT cevseensaracnns mreersstensseceesrersrnsas veeesressesnae £7,000
Liettenant-GOVeInOT caceereseecrsernssearsosasesesossosssrsans 1,000
Upper Canada
1 Chief Justice ...... voraass rreesacins reesens venseeeesesnnes s 1,500
4 Puisne Judges, at £900 each...c.coveeeess eeecrsestossans - 8,600

1 Vice Chanecellor -........ cearresensvessses tiesreccassaces veee 1,125
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Lower Canada.
1 Chief Justice, Quebec.eeuvurrreneerennns teeveeerreneneons £1,500
3 Puisne Judges, Quebec, at £900 each .....c.eereennn.nn T 2,700
1 Chief Justice, Montreal c.c.ovveveeereenverinveerecencens e 1,100
3 Puisne Judges, Montreal, at £900 each ....c..cccuu'.. 2,700
1 Resident Judge at Three Rivers e.c.ceceenerivreninnnne 900
1 Judge of the Inferior District of St. Francis....evveea. 500
1 Judge of the Inferior District of Gaspé....cceererirraree 500

Pensions to the Judges. Salaries of the Attornies and
Solicitors General, and Contingent and Miscellaneous
Expenses of Administration of Justice throughout the

Provinee of Canada.eseeeerennenne cerreresrecerenntietienense 20,875
£45,000
SCHEDULE B.
Civil Secretaries and their Ofices..oveerueereeaceeronnnrnns £3,000
Provincial Secretaries and their Offices ..oecererens veeee 3,000
Receiver General and his Office vevvverenrennencecenensns 3,000
Inspector General and his Office veeveerrrarnrecensieneannne 2,000
Executive Council voecerererennnnnnnns cretrriermieciorstanannes 3,000
Board of Works .....eeeeeeverennens eeserettataiarennsiotaenanes 2,000
Emigrant Agent....ccoeveeiriennerereneeiennne ceserrieininene 700
Pensions ceceeveeenrniennenrennns Crrerressestraresresacetsssasanns 5,000
Contingent Expenses of Public Offices ......cevvurvene. . 3,300
£30,000
CONTEMPT.

A CoxTEMPT is, in legal meaning, either an open resistance
or insult to the power of a court of record, committed by any
person in the face of the court; or a disobedience to its rules,
orders or process, by a party who is not present in court. 4 BL
Com. 283.  So, where abusive words are spoken to a justice of
the peace, in the execution of his office, whilst sitting as a magis~
trate, he may commit for the contempt; but if the words are
spoken of him behind his back, the party can then only be
indicted. ZR. v. Revel, 1 Str. 420. A commitment by the ses~
sions, or other court of record, need not be under seal, as the
memorial thereof, which may at any time be entered of record,
is sufficient without any warrant. 1 Hale, 583, 584. But a
justice cannot commit for a contempt, except by warrant in
writing, Mayhew v. Locke, 7 Taunton, 63. And, unless the
words be spoken under circumstances which render it probable
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they may prevent the due administration of justice, it'will be
safer for the magistrate to abstain from summary punishment
and proceed by indictment, which will certainly lie for words
addressed to him while in the discharge of his duty. Dickenson
Q. 8. 43.  If, however, the party be imprisoned instanter, the
commitment must be for a time certain; and a commitment,
until the defendant is discharged by due course of law, s bad. Reax.
v. Jumes, 5 B. § A. 894. It has been held, that a commitment
which charged the party, generally, with having insulted justices
of the peace in the execution of their office, without specifying
what he said or did, is sufficient. 2 Baraard, 155. 1t is, how-
ever, in general advisable to deseribe the offence concisely, but
in substance as in an indiectment. Chitty, C. L. p. 112. A
justice of the peace may commit for contempt while in the
execution of his office out of sessions, but the commmitment must
be by warrant in writing, and for a specified period. Jones .
Glarford, Michs. 2 V. Camerow’s Digest, 544.

Commitment for Contempt.

To the keeper of —.

Home District, | Receive into your custody the body of C. D.

to wit. herewith sent vou by me A. W. Lsquire,
one of her Majesty’s justices of the peace in and for the szid
district, and (convicted or charged, as the case may be) by me,
the said justice, upon the view, of me the said justice, with
contempt and indecent behaviour in my presence, by insulting
and obstructing me, the said justice, in the due execution of my
office, as such justice as aforesaid, (‘and for saying, §c. in the
presence and hearing of me, the seid justice, here set forth the particu~
lars, if the justice shall think it necessary, ) and him the said C. D.
detain in your custody, in the gaol aforesaid, for the space of —
hours, to be computed from the hour of — o’clock, in the fore-
noon of this present — day of — instant, for his contempt afore-
said, (or until he find two sufficient sureties for Lis appearance
at the next general quarter sessions of the peace for the said
Home District, to answer to the charge aforesaid, or be other-
wise discharged by due course of law.) Given under my hand
and seal, at Toronto, in the said district, the — day of —.

CONVICTION.

A Convicrion ought to be in words and figures at length.—
It is not usual or necessary for the convicting justices to draw
up a formal conviction, in -the first instance, in every -case in .
which a penalty is inflicted, but to make minutes of the pro-
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cecdings (without attending to the precise form) at the time of
pronouncing the judgment, from which they may afterwards, if
occasion require, make out a regular conviction; nor is it neces-
sary that it should be drawn up in due form, before the penalty
is levied. Paley on Con. 316. Even after an action brouzht, 1t
seemns that justices may draw up a conviction, and give it in
evidence, by way of defence, provided the date is warranted in -
fact by the time when the conviction actually took place.—
Massey v. Johnson, 12 East. 82.

When the statute prescribes a particular form of conviction,
it must be exactly followed; but when it is merely directory,
“that the justice be authorised or empowered to draw up the
conviction in the form or to the effect following,” then the jns-
tice is not bound to any precise form of words, although it will
be prudent for him to adhere to the form given, as nearly as
possible, and pursue the words of the statute. Pal. on Con.

* By statute 2 W. 4. ¢. 4. it is enacted, that in all cases
wherein a conviction shall take place, and no particular form for
the record thereof hath been directed, the justice or justices
duly authorised to proceed summarily therein, and before whom
the offender or offenders shall have been convicted, shall and
may cause the record of such conviction to be drawn up in the
manner and form following, or in any words to the same effect,
mutatis mutandis, that is to say,—

Form of Conviction.

— District, | Be it remembered, that on the — day of — in the

to wit. year of our Lord — at — in the district of —
A. B. of — in the district of — labourer, (or as the case may
be) personally came before me (or before us) C. D. one (or
more, as the case may be) of her Majesty’s justices of the peace
for the said district of — and informed me (or us, as the case
may be) that E. F. of — in the district of — labourer, (or as
the case may be) on the — day of — in the year of our Lord
— at — in the said district of — did [here set forth the fact for
which the information is laid] contrary to the form of the statute
in such case made and provided, whereupon the said E. F. after
being duly summoned to answer the said charge, appeared before
me (or us, as the case may be) on the — day of — in the year
of our Lord — at — in the said district of — and having heard
the charge contained in the said information, declared that he
was not guilty of the said - offence, (or as the case may bappen
to be) did not appear before me, (or us) pursuant to the said
summons, or did neglect and refuse to make any defence against
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the said charge, whereupon I, or we, (as the case may be) or
nevertheless I, or we, (as the case may be) the said justice or
justices, did proceed to examine into the truth of the charge
contained in the said information, and on the — day of — afore-
said, at — in the district of — aforesaid, one credible witness,
to wit, A. W. of — in the district of — labourer, (or as the case
may be) upon his oath deposeth and saith, [if E. F. be present,
say in the presence of the said E. F.] that on the — day of —
in the year of our Lord — the said E. F. at — in the said dis-
trict of — [here state the evidence, and as nearly as possible in
the words used by the witness; and if more than one witness be
examined, state the evidence given by each; or if the defendant
confess, then, instead of stating the evidence say, and the said
E. E. acknowledged and voluntarily confessed the same to be
true, ] therefore it manifestly appearing to me (or us, as the case
may be) that he the said E. F. 1s guilty of the offence charged
upon him in the said information, I, or we (as the case may be)
do hereby convicet him of the offence aforesaid, and do declare
and adjudge, that he the said E. F. hath forfeited the sum of —
of lawful money of this province, for the offence aforesaid, to be
distributed or paid (as the case may be) according to the form
of the statate in that case made and provided. Given under my
hand, or our hands (as the case may be) and seal, (or seals) the
— day of — in the year of our Lord —,

§ 2. In all cases where two or more justices are authorised to
hear and determine any complaint, vne justice shall be compe-
tent to receive the original informatiod or complaint, and issue
the summons or warrant requiring the party toappear before two
justices, as the case may require, and after adjudication thereon,
by two or more such justices, all subsequent proceedings to
enforce obedience thereto, whether respecting the fine, impri-
sonment, costs or other matter, may be enforced by either of the
said justices, or by any other justice of the district, baving before
him a record of such conviction, certified by the justice or jus-
tices who adjudged the case. § 3. No conviction shall be set
aside in consequence of any defect of form. § 4. And in cases
where convictions shall be quashed, no more damages than one
shilling, and the amount levied by virtue thereof, shall be
recoverable against any justice, unless the act complained of
shall be charged in the declaration to have been done maliciously.
§ 5. And no damages.or costs, when the plaintiff shall be proved
to have been guilty. :

A defendant-is entitled to a copy of the conviction, and the
justice is bound to give it to him, if requested. R, v. Midlum,
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Burr. 1720. But the justice is not thereby precluded from
drawing up and returning a conviction in a more formal shape ;
for this last is to be taken as the only authentic record of the
proceedings.  R.v. Barber,1 East. 82. R. v. Allan, 15 East.

A justice should, in all cases, return a conviction to the ses-
sions, whether the party appeal or not, or whether an appeal is
or is not given, in order that the crown may not be deprived of
its share of forfeitures. R. v. Eaton, 2 T. R. 285.

By the 4 & 5 V. ¢.12. § 1. Every justice of the peace before
whom any trial or hearing shall be had, under any law now or
hereafter to be in force, imposing any fines, forfeitures, penal-
ties or damages upon the defendant or defendants in case of
convictions, shall make a due return thereof in writing, under
his hand, to the next general quarter sessions for the distriet in
which such conviction shall take place, and of the receipt and
application by him of the monies received from any such defen-
dant or defendants; and in case such convictions shall have
taken place hefore two or more justices, each justice joining in
such conviction to make an immediate return theredf, as nearly
as possible in the form set forth in the annexed schedule; and
the justices to whom any such monies shall be afterwards paid
shall make a return of the receipts and application thereof to
the next general quarter sessions, to be filed by the clerk of the
peace with the records of his office. §2. In case any such jus-
tice shall neglect or refuse, or shall make a false, partial, or
incorrect return, or shall wilfully receive a larger amount of
fees than by law is authorised, then he shail forfeit and pay £20,
with full costs of suit, to be recovered by any person 1n any
court of record in Canada West; one moiety to be paid to the
party suing, and the other to the Receiver General, for the
use of the province. § 3. Penalties to be sued for within six
months after cause of action, and tried in the district where such
penalties accrued ; and in case of verdict for the defendant, or
non-suit, or discontinuance, the defendant shall recover full
costs. § 4. Clerk of the peace, within seven days after the
general quarter sessions shall have first adjourned, to publish
said returns in one public newspaper in the district, and fix up
a schedule of such returns in the court house and a conspicuous
place in his office, and the same to continue fixed up until the
end of the next general quarter sessions; and for every schedule
so made aud exhibited he shall be entitled to the fee of one
pound, besides the expense of publication, in his accounts with
the district. § 5. Clerk of the peace, within twenty days after
the end of each quarter sessions, to transmit to the Inspector

n
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General a true copy of all such returns within his district. §6.
Justices of the peace not exonerated from duly returning con-
victions to the general quarter sessions, as by law required.
§7. Act not to preventany person aggrieved from prosecuting
by indictment. § 8. Sheriff required to transmit quarterly, to
the Inspector General, an account of fines, or be lizble to the
same penalty as justices. §9. Act limited to Upper Canada.

SCHEDULE TO WHICH THIS ACT REFERS.

Return, of Convictions made by me (or us, as the case may be ) in the
months of —, 18—.

P . . &0 - . 2
S5 lgf |58 |ws| 5s 388 et
- Sz |32 088 | S S .
E e 5 | 222 .-8 22 2 | Ifnot paid. why not, and
CR g 2|22 | EES | =228 = 2 A L
032 g 25 Rz |Z52|8=3 Z ©= | gencral observatious if any.
€S |z5 | |RE|“S- | EES STE
P £ © = | <gs° -3
A. B. Convicting Justice,
C. or D. Comvicting Justices
(as the casc may be,.
CORONER.

THE Governor has the appointment of all coroners in this
province, who are appointed by commission under the seal of
the province, as coroners of the district.

The office and power of a coroner are, like those’ of a sheriff;
either judicial or ministerial; but principally judicial. Tlhis is
in great measure ascertained by statute 4 Edw. 1. de officio
coronatorts ; and consists, first, in inquiring, when any person is
slain, or dies suddenly, or in prison, concerning the manner of
his death ; and this must be super wisum corporis ; for if the body
be not found, the coroner cannot sit. Bl Com. ). 4. p. 348,
The ministerial office of the coroner is only as the sherift’s sub-
stitute; for when just exeeption can be taken to the sheriff, for
suspicion of partiality (as that he is interested in the suit, or of
kindred to either plaintiff or defendant), the process must then
be awarded to the coroner, instead of the sheriff, for execution
of the King’s writ. 0. 349.

See further on this subject, title ¢ Jury.”

By stat. 3'H. 7. c. 1. the coroner is entitled to a fee of 13s. 4d.
upon every inquisition taken in murder, out of the goods and
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chattels of the slayer; and by statute 25 G. 2. c. 29, for every
inquisition (not taken upon view of a body dying in gaol) 20s.;
and also 9d. for every mile le shall be compelled to travel to
take such inquisition ; and for every inquisition taken on a body
dying in prison, so much—not exceeding 20s.—as the justices
in sessions shall allow. The above fees to be paid out of the
county rates (in England); and in this province, are usually
ordered by the sessions, to be paid out of the district funds.

COSTS.

By stat. 18 G. 3. ¢. 19. Where any complaint shall be made
hefore any justices, and any warrant shall issue, it shall be lawful
for any justice who shall have heard and determined the com-
plaint, to award costs to be paid by either of the parties, as to
him shall seem fit, to the party injured ; and in case any person
ordered by the justice to pay such money, shall not forthwith
pay down or give security for the same to the satisfaction of the
justice, it shall be lawful for the said justice, by warrant, to levy
the said sum by distress and sale of goods; and where goods
cannot be found, to commit such person to the house of correc-
tion, to be kept to hard labour, for, not exceeding, one month,
nor less than ten days, or until such money, together with the
expenses attending the commitment, be first paid. § 1.

Upon the conviction of any person upon any penal statute,
where the penalty shall amount to or exceed five pounds, the
costs shall be deducted by the justice, according to his discretion,
out of the penalty, so that the deduction shall not exceed one
fifth of the penalty; and the remainder of the penalty shall be
paid to the person entitled to the whole in case this act had not
been made. § 2.

The forms to this act annexed shall be used. § 3.

Form of awarding Costs.

County or Borough, 1 I — one [or, we — being two] of her

&e. to wit. Majesty’s justices of the peace in and
for the — aforesaid, in pursuance of an act, made in the eigh-
teenth year of his Majesty King George the third, « entituled,
an act for the payment of costs to parties, on complaints deter-
mined before justices of the peace out of sessions; for the pay-
ment of the charges of constables in certain cases ; and for the
more effectual payment of ciiarges to witnesses and prosecutors
of any larceny, or other felony; on the complaint of — [here
state the names of the parties, and the offence generally, and the

-
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date], against — for — which said complaint was heard and
determined by — on the — day of — do award the following
costs to be paid by — viz. [here state the costs.] Given under
— hand and seal [or hands and seals] this — day of — in the
year of our Lord —.”

Form of Warrant of Distress and Sale.

To the constable of — and to all other her Majesty’s
to wit. § constables in and for — in — aforesaid. ’

Whereas — of her Majesty’s justices of the peace in and for
the — aforesaid, in pursuance of an act, made in the eighteenth
year of his Majesty King George the third, « entituled, an act
for the payment of costs to parties, on complaints determined
before justices of the peace out of sessions; for the payment of
the charges of constables in certain cases; and for the more
effectual payment of charges to witnesses and prosecutors of any
larceny, or other felony; have awarded; on the. — of — now
last past, on the complaint of — against — for — the following
costs to be paid by — viz. [here state the sum]: and whereas
the said — being ordered by — the said justice [or justices] to
pay such sum [or sums] as aforesaid, hath not paid down or
given security for the same, to the satisfaction of — the said
Justice [or justices]: these are therefore to command you, and
each and every of you, to levy the said sum of — by distress
and sale of the goods and chattels of the said — and — do
hereby order and direct the goods and chattels so to be distrairied
to be sold and disposed of within — days, unless the said sum
of — for which' such distress shall be made, together with the
reasonable charges of taking and keeping such distress, shall be
sooner paid; and yon are hereby also commanded to certify
unto — what you shall have done by virtue of this — warrant,
Given under — hand and seal {or hands and seals] at — the —
day of — in the year of our Lord —/

Constable’s Return thereon, Jor want of Distress.

s | I — constable of — do hereby certify to — justice
TO' Mt'} (or justices) of the peace of — that I have made
diligent search for, but do not know, nor can find any, goods and

chattels of — by distress and sale whereof I may levy the.sum. ¢

— pursuant to — warrant for that purpose, dated the — da¥: of <
~ Given under my hand, this — day of =— in —, '
R
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Commitment thereupon. to the House of Correction.
.. | To the constable of — and also to the keeper of the
Towit. house of correction at —. -

Whereas in pursuance of an act made in the eighteenth year
of his Majesty King Grorge the third, entituled, “An Act for
the payment of costs to parties,.on complaints determined before
justices of the peace out of sessions; for the payment of the
charges of constables in certain cases; and for the more effectual
payment of charges to witnesses and prosecutors of any larceny,
or other felony,” — of her Majesty’s justices of the peace, in
and for the saild — did issue — warrant of distress and sale,
directed to — of — constable of the said — of — ordering the
said constable to levy the said sum of — of the goods and chattels
of the said — in manner and form as therein is mentioned : and
whereas it appears to — by the return of — constable of —
dated the — day of — that he hath made diligent search, but
doth not know of, nor can find any goods and chattels of the
said — by distress and sale whereof the said sum of — may be
levied, pursuant to the said warrant: these are therefore to
command you, the said constable of — to apprehend the said —
and convey the said — to the said house of correction at — and
to deliver the said — there to the said keeper of the said house
of correction; and these are also to command you, the said
keeper of the said house of correction, to receive the said —
into the said house of correction, and there to keep to hard
labour for the space of — from the date hereof, or until such
sum of — together with the expenses attending the commitment
of the said — to the said house of correction, be first paid, or
until the said — be discharged by due course of law. Given
under my hand and seal, at — the — day of — in the year of
our Lord 18—.

COUNTY COURTS.

See title ¢ Qutluwry,” and stat. *55 G. 8. ¢. 2. *3W. 4, c. 6.
*2V.c 7.

COURTS OF REQUEST.

The statutes relative to these courts have been repealed, and
- other courts called “ Division Courts” constituted by the 4.& 5
V.e. 3. See title « Division Courts.” ' - g,
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CRIMINAL LAW.

By statute 14 G. 3. c. 83. § 11. It was enacted, that the cri-
minal laws of England should continue to be administered and
ohserved as law in the province of Quebec (of which the pro-
vince of Upper Canada then formed a part) as well in the
description and quality of the offence, as in the method of pro-
secution and trial, and the punishments and forfeitures thereby
inflicted, to the exclusion of every other rule of criminal law, or
mode of proceeding, which prevailed in the said province before
the year 1764; subject to such alterations as the provincial
legislature might thereafter make therein.

After the division of the said province into the present pro-
vinces of Upper Canada and Lower Canada, by stat. *40 G. 3.
¢ 1. (of this province) entitled “An Act for the further intro-
duction of the criminal law of England into this province,” it
is enacted, that the criminal law of England as it stood on the
17th day of September, 1792, shall be and the same is thereby
declared to be the criminal law of Upper Canada.

Subsequently, many alterations and improvements were made
in the eriminal law of Upper Canada, which are referred to in
different parts of this work ; and since the re-union of the said
provinces, now constituting the province of Canada, the follow-
ing important acts have been passed relating to the whole of the
united province, viz.

The 4 & 5 V. c. 24. Intituled an act for improving the ad-
ministration of criminal justice in this province.

The 4 & 5 V. ¢. 25. Intituled an act for consolidating and
amending the laws in this province relative to larceny and other
offences connected therewith.

The 4 & 5 V. c. 26. Intituled an act for consolidating and
amending the laws in this province relative to malicious injuries
to property.

The 4 & 5 V. c. 27. Intituled an act for consolidating and
amending the statutes in this province relative to offences
against the person.

The provisions contained in these acts will be found under
their respective titles: each of the said acts contains a clause
repealing all' former acts or provisions of law inconsistent or
contradictory to said acts. \ :
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.CURRENCY.

*By statute 2 G. 4 c. 15. entitled ““ An Act to establish an
uniform currency throughout this province,” it is enacted, that
no interest shall be recovered on any bond, note, or other in-
strument, made after that date (1st July, 1822), in which the
penalty or sum payable shall be expressed in New York cur-
rency, nor any costs allowed in actions brought thereon: and
after the Ist July, 1822, no rendering of an account shall be
considered a demand, nor shall any admission be given in
evidence as an acknowledgment of debt, unless such account
shall have been rendered in provincial currency; and no shop-
books shall be given in evidence unless made in provincial
currency.

CUSTOMS.

* By the 4 G. 4. ¢. 11. § 2. the Governor is authorised to
appoint collectors at the ports of entry and clearance, now or
hereafter to be established. § 3. Who shall give security, him-
self in £1000, and two sureties in £500 each. § 4. Collectors
may appoint deputies, and make seizures as well without as
within their respective districts. § 5. Hours of attendance,
every day, except Sundays, Christmas day and Good Friday,
between 9 and 12, A.)., and 3 and 6 p.31., from the 1st May to
the 1st October, and from 10 till 3 the rest of the year.—
§ 6. Collectors to make a report to the inspector general four
times in the year of all entries at their ports, and comprising a
faithful statement of all duties paid or secured, and the proceeds
of all seizures and penalties received within the periods follow-
ing, viz.: between the first dav of January and the last day
of March, the first day of April and the last day of June, the
first day of July and the last day of September, and the first day
of October and last day of December, to be transmitted to the
inspector general within forty days next after the expiration of
every quarter, and shall also report all seizures by him or any
of his deputies within twenty days after making the same ; and
within forty days after such reiurn pay over the amount to the
receiver general.  § 7. Under the penalty of forfeiting the per
centage for the period in default. § 8. Collectors may retain
fifty per cent. on the duties collected, until the same amounts
t0 £100 per anpum, and no more. § 9. The master of any ves-
sel, boat, raft, or carriage, having goods, wares, or merchandize
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- on board, arriving at or coming into-ary port éf-entry, to make
a report to the-cailector in the followieg form:

Name of Owner of Vessel, . . e A
Boat, Raft, or Carriage. Lading. | Whence’ Shipped. |Whither Destined.

(Signed) A. B., master, [or person haw'iﬁg' charge
“or command.]

To be furnished by the collector, " if ‘required, for 1s. 8d.; and
in case of neglect or refusal to make such report, such master
shall forfeit £5, and the collector may-seize and detain the ves-
sel until penalty paid or security given for the same: and in
case a false.report be made, the vessel -and “the tackle, apparel,
cattle, horses and barness, thereunto belonging,-shall be forfeited
and liable to seizure-by such collector,—ezemptions—carriages
arriving from any part ofehis province, and any-boat owned and
managed by any inhabitant and exclusively laden with articles
of the growth, produce, or manufacture thereof. :§-10. No
goods, wares or merchandise liable to duties, to be imported at
-any other place than a port of entry, nor unladen until the
duties paid or secured, and the master -obtain a permit. All
goods so imported from the United States,not entered accord-
ing to this act, shall be forfeited, together with-the vessel, &ec.,
in which the same shall be found, or shall have been imported,
-and the tackle, &c., belonging thereto. §11. When-the duties
-amount to £20, the collector or his deputy may take bend-from
the owner for payment, one half in two months and the other
-half in four months, with one or more sureties, at the discretion
of the collector. § 12. .Collector may give permit for removal
of goods imported to any other port, giving-a description thereof,
-and certifying that the duties have been paid or secured; such
permit-to be for a limited time only. § 13. Goods imported
from the United States not to be unladen except-in open day,
between-sunrise and sunset, without permit, under the penalty
of double.the value thereof, on the master and persons aiding
and assisting. § 14. - Collector may, on suspicion of fraud, open
-any packagerin the presence of two or-more witnesses; and if
found to agree with the entries, shall -cause the same to be re-
packed ; but if feund to differ, the goeds in such package shall
-be.forfeited, unless.it be made to appear to the satisfaction of
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the collector or the. court that such difference arose from mistake
or accident, and not from any intent to defraud the revenue,
§ 15. Any person harbouring, keeping, concealing, purchasing,
selling or exchanging goois illegally imported, shall forfeit
double the value thereof. §16. Collector to mark with a brand
all kegs of tobacco entered at his office, with the number of the
keg and name of the port. §17. Collector, or his deputy, or
other person specially appointed by either of them, may enter
any suspected vessel and seize and secure goods not reported,
or into any dwelling house, upon making oath before a justice
of the peace of the facts founding the grounds of suspicion, and
obtaining a warrant to enter therein (in the day time only), and
if any found, to seize and secure the same. § 18. Three com-
missioners to be appointed by the Governor in each district
(two being a quorum), to hear and determine all informations
exhibited before them for the condemnation of goods seized as
forfeited, when the value thereof, with the vessel, shall not ex-
ceed £40; and also to hear and determine all informations for
penalties under this act. DBut if the defendant shall be desirous
of baving the same tried in the court of king’s bench, and shall,
before judgment, enter into a bond with sureties in £50, for the
payment of costs, the said commissioners shall not determine
the case, but report the proceedings to the inspector-general,
for prosecution in the king’s bench. §19. Commissioners may
appoint a clerk. §20. In-all cases of seizure the commissioners
shall, as well before as after seizure, have full power to examine
into the circumstances, and take affidavits and report thereon,
for the information of the Governor; and in case the Governor
shall deem it expedient, he may order the seizure to be restored
upon such terms as he may think proper. §21. Collector or
person making the seizure shall, within 48 hours, cause the
goods to be appraised by the oath of two indifferent persons, to
be administered by any justice of the peace; and such appraise-
ment shall be annexed to and filed with the information required
to be exhibited before the commissioners within eight days after
such selzure. § 22. As soon as information laid, a notice there-
of shall be put into the office of said clerk, and also in the office
of the collector or deputy residing nearest to the place where
such seizure was made: and if the owner or person in charge
shall claim the same, or any part thereof, the said commissioners
may, after notice put up fifteen days, proceed to hear and deter-
mine any claim, or to the condemnation thereof if no claim made.
§ 23. And may administer oaths. § 24. No claim to be enter-
tained by the commissioners until security given by bond, with
sureties in £20 for costs. §25. In case of goods restored, costs
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to be paid out of the: provincial funds, arising from duties im-
posed on goods from the United States. § 26. Commissioners
1o meet on the last Saturday of every month, at the court-house,
in case any information shall have been filed. §27. If any
collector or deputy, or other person aiding or assisting, shall be
sued or prosecuted for ang:thing done under this act, he may
plead the general issue, and give this act and the special matter
in evidence: and if the plaintiff shall be non-suited, or judgment
given against him, the defendant shall recover double costs ; and
in case any information shall be commenced for any seizure as
forfeited by this act, wherein a judgment shall be given for the
claimant, and it shall appear to the court that there was a pro-
bable cause for seizing the same, the court shall certify on the
record that there was a probable cause, and the defendant shall
not be entitled to costs, nor shall the person who seized be
liable to any action on account of such seizure: and in case any
action shall be brought to trial against any person on account of
any such seizure, when no information shall be filed or exhibited,
or brought to trial, to condemn the same, if the court shall
certify in like mauner, as aforesaid, that there was a probable
cause of seizure, then the plaintiffs (besides the vessel and
goods, &c., where the same shall not have been restored) shall
not be entitled to above one shilling damages, nor to any costs.
§28. Goods forfeited and condemned under this act shall be
advertised for sale at the port where seized, eight days previous
to such sale, and not less than 15 days after condemnation, and
shall be sold by the collector or deputy by public auction to the
highest bidder. §29. Persons leaving the province may be
arrested and detained by warrant under the hand and seal of a
commissioner, until security given for the penalty in case of
conviction: and such penalties, when security not required,
may be recovered by distress and sale of the goods of the
offender, and in default thereof commissioner may commit the
offender to the common gaol, for a period not longer than six
months. §30. Proof of the duty having been paid on goods
lawfully imported to lie on the owner. § 31. If the importer
shall refuse to pay the duties, the collector or his deputy shall
take and secure and sell the goods within twenty days after such
refusal, at such times and places as such officer shall appoint,
giving four days notice; and the proceeds applied to the pay-
ment of the duties and charges of sale, and the overplus (ifany)
to the owner. §32. All penalties and. forfeitures (except as
hereinbefore provided) shall be recovered in the king’s bench,
in like manner as in the exchequer in England; and after de-
ducting the charges of prosecution, the remainder shall be



190 Customs.

rdivided, one half'to Her Majesty and - the jotherto the person
seizing ; and all penalties recovered before the commi:sioners,
after deducting costs of prosecution, shall be paid one half to the
receiver general, and the other to the informer. § 33. Monies
to be accounted for through thecommissioners of Her Majesty’s
‘treasury. §34. Commissioners’:clerks to make quarterly re-
ports to the-inspector general of proceedings before the com-
missioners. § 35. In case of the seizure of any cattle or horses,
or perishable articles, the collector or his deputy, or person seiz-
ing the same, after legal appraisement thereof, may sell the
same.as if condemned, and keep the-preceeds in hand till the
said cattle, &c., condemned, or ordered to be restored; and in
case of judgment for the claimant, the court shall order the pro-
ceeds of such sale to be paid over to claimant in lieu of awarding
restitution. §36. Goods seized to be given up to the owner on
depositing with- the collector the amount at which such seizure
was appraised, or upon giving security, to the satisfaction of the
collector, for payment within three menths after condemnation.
.§37. Collectors and deputies to affix in their offices a table of
-fees to be taken and received by them, as follows :—

s. d.

For any permit to unload any vessel, boat, or batteau,
under five tons burthen ...ccveeeriiiiiiiinriiiinininn 1

JTor any permit to unload any vessel, boat, or batteau, of

<o

five tons and upwards, and not exceeding fifty tons 2 6
For any permit to unload any vessel exceeding fifty tons 10 0
‘For any permit to unload any taft «ooeeovvrmeeeiciiirneniecss 13
For any permit to unload any cart, sleigh, waggon, or
other carriage .eeeeees S RN 13
For every cetificate of goods having paid duty, with a
permit te' remove the same ooeervereeeeriesseerenennenss 2 6
For every clearance when-required.....cecvvuceriiienenneces 5 0
For every bond for payment of duties .......eeceiereeeecss 5 0
§ 38. No other or greater fees to ue received.—
:§ 39. Clerks feesto be as follows:
Tor every paper filed «ccvvvirvnrenecieniniiinicennsicnieiieas 0 6
For every judgment recorded....eeeernnnrirucensesseniieneae 5 0
Tor every copy of any paper, per folio of 72 words...... 0. 6
For every information by him drawn.....cccceeeeneeicnnaess 5 0

§ 40. This act not to affect -any existing -commission.—
§41. Collectors not to retain any per centage on.goods imported
#rom the United States by or for-such collectors.

By the *2 W. 4. ¢. 3. commissioners of customs to be deemed
acourt. of record,.and to have jurisdiction in eases of forfeitures



Sustoms. 191

aad penalties, not exceeding the amount aforesaid.(£40) under
ary imperial act. o y -

By provincial statute 4 & 5 V. c. 14. § 3. entitled, “ An Act
to repeal certain acts therein mentioned, and to consolidate the
laws relating to the provincial duties to be levied on goods,
wares, and merchandize imported into this province,” the duties
mentioned in the table annexed are imposed in lieu of all other
duties, except the duties levied by virtue of any imperial act.

4. imposes an ad valorem duty of five per cent. on the first
sterling cost of all goods, wares, and merchandize of what nature
or kind soever imported into this province, (except as herein-
after excepted, and except those specified in said table).—
§ 5. Importers of goods, subject to ad valorem duty, to produce
the original invoice to the collector, and subscribe the following
declaration: %

I, A. B. of — in the county of — do declare that the account
or accounts, invoice or invoices, now by me produced, are just
and true, and thatit contains (or they contain) the exact quantity
of all the articles mentioned in the entry now tendered, and
which are made subject to a duty of five pounds on each hun-
dred pounds worth thereof, and so in proportion for any greater
or less quantity, by an act passed by the legislature of this pro-
vince, in the fifth year of her Majesty’s reign, and entitled,
“ An Act to repeal certain acts therein mentioned and to con-
solidate the laws relating to the provincial duties to be levied
on goods, wares and merchandise imported into this province,”
and I do further declare, that the prices annexed to each article
are just and true, and agreeable te the first or sterling cost
thereof, and that I am the owner thereof, or the consignee, who
has the principal care, disposal or management of the same, or
the principal clerk or agent of such owner or consignee, as the
case may be.

§ 6. If no invoice received, goods may be landed on a bill of
sight, the importer making a declaration accordingly. §7. When
the goods, &e. cannot be examined (without injury or loss) so
that the true value may be ascertained, the same may be ware-
housed at the risk of the importer; and if such invoice be not
produced within three months, said goods shall be sold, at such
time and place as the collector shall appoint, for the payment of
duties and expenses, the overplus to be rendered to the impor- -
ter. § 8. If the invoice produced shall not state the true value,
the officer of the customs may ‘detain such goods for the benefit
of the crown within fifteen.days after landing, and the collector
shall pay the importer or proprietor, on demand, the declared
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value, with the costs and charges of importation and an addition
of ten per cent.,and the custom duties which shall-have been paid
for the same. § 9. Public stores exempted from duty.—
§ 10. Barley, beaus, beef, salted or fresh, cattle, fish, salted or
fresh, flour, grain of all kinds, hogs, indian corn, livestock, oil,
(fish), peas, pork, salted or fresh, potatoes, seeds, wheat, and
packages in which dutiable articles are contained, shall be
exempt from duty, provided the importer or censignee shall
make a special entry, and state the amount of the invoice, in the
manner prescribed for other things. §11. Household goods
and necessaries of persons coming into the province for actual
settlement exempt from duty, except goods imported for trade.
§ 12. 13. Certain allowances to be made for tare of packages.
§ 14. Duties paid upon goods lost before landing to be repaid
to the owner. §15. And a‘proportionate part of the duty to be
returned in case goods are damaged, the amount of damage to
be ascertained by three merchants chosen by the eollector.—
§ 16. Duties to be paid or secured before unloading goods, viz.:
If the duties shall not exceed £50, the same shall be immediately
paid in money; and where the amount shall exceed £50, the
same may, at the option of the owner or his agent, be either
immediately paid in money or secured by bond to her Majesty,
payable to the collector; the officers who shall guage, weigh,
measure, or tell any such goods, shall, if required, give to the
owner a certificate thereof, and the duties shall be calculated
accordingly, the allowances for tare being first deducted; and
the amount of cuties shall be indorsed by the collector on the
bond, and the overplus of such bond shall be cancelled and made
void; and if the duties have been paid in money, such certificate
shall entitle the owner to repayment of the excess; further cre-
dit not to be allowed until former bond satisfied. § 17. Duties
and penalties to be in sterling money of Great Britain; and
duties to be paid according to British weights and measures in
use on the 6th July, 1825, §18. Duties to be paid over to the
receiver general, and form part of the consolidated revenue.—
§ 19. Accounts of duties received to be made up by collectors
quarterly. § 20. Former acts of Lower Canada and Upper
Canada, relating to officers of customs, or the mode of collecting
such customs, or the places where they may be paid, or in any
way affecting the same and not hereby repealed, or contrary to
the provisions of this act, shall be extended to the duties hereby
imposed and to the officers employed in collecting the same.—
§ 20. Importer of goods by sea shall, within fourteen days after
the arrival of the ship, make due entry inwards of such goods
and land the same, and in default thereof, the officer of customs
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may convey such goods, and at any time, all small packages to™"
the Queen’s warehouse; and if the duties are not paid in six
months after the expiration of said fourteen days, together with
the charges of removal and warehouse rent, the same shall be
sold under written order, signed by the collector, at-such time
and place as the collector shall appoint, on four days’ notice, and
the monies arising therefrom shall be applied, first,"to the pay-
ment of freight and charges; secondly, of duties; and the over-
plus to the owner. § 22. Any person making an untrue decla-
ration under this act shall incur a penalty of £25 currency, over
and abeve other penalties.  § 23. Penalties may be recovered

in any of her Majesty’s courts of record mentioned in the act.

§ 23. Any person taking a false oath, or making a false declara-
tion, liable to the pains and penalties of perjury. §25. Actions | _
for penalties to be commenced within three years. §26. In #
case of seizure of goods under this act, the onus of proof to lie
on the owner.

SCHEDULE.

Table of Duties of Customs Inwards. .

s. d.

Madeira wine, for every gallon, wine measure...coee0vee 1 0
All other Wines ™ euceueereririneenuiiisiiennecieiiiiernnaiieines 0 6

Spirits or Strong Waters of all sorts. )

For every gallon of such spirits, or strong waters of any
strength not exceeding the strength of proof by Sykes’
Lydrometer, and so in proportion for any greater strength
than the strength of proof, or for any greater or less
quantity than a gallon, viz.

Not being spirits or strong waters, the produce of the
United Kingdom, or of any British possession in Ame-
rica, or of any British possession within the limits of
the East India Company’s charter, and nat being sweet-
ened spirits, or spirits mixed with any article so that
the degree of strength thereof caraot be exactly as~ .
certained by such hydremeter..cccoveecrericieeiieniisnees 0 6
Spirits or strong waters, the produce of any British pos~
session in America, not being sweetened spirits or
spirits so mixed as aforesaid ..veccveeeiiiviiiiniiiiiiie. 0 9
Spirits or strong waters, the produce of any British pos-
session within the limits: of the East India Company’s
charter, not being sweetened spirits or spirits so mixed.
as aforesaid ceevevenieniieiiiiiiiiiinnc i, 10
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Spirits or strong waters, the produce of the United King~

dom, not belng sweetened spirits or spirits so mixed"

25 aforesald iv.eiieersesieniiiiriererseitaieiiiseoriisaiane
Spirits, cordials or strong waters, respectively, not being
:the produce of the United Kingdom or of any British
possession in America, sweetened or mixed with any
article, so that the degree of strength cannot be exactly
ascertained by such hydrometer..ccceveiiiianennnnininians
Spirits, cordials or strong waters, respectively, being the
produce of the United Kingdom, sweetened or mixed
a5 aforesald eiecieirererniiiiiiresioniraiiieie s nnaranaa
Spirits, cordials or strong waters, respectively, being the
produce of any British possession in America, or within
the limits of the East India Company’s chartery sweet-
ened or mixed, as aforesaid...eeesesvrncreiioresrecdininnns

And further for the excess over hydrometer proof upon
all spirits not sweetened as aforesaid, for every gallon
wine measure of such excess, where the spirits reduced to
such hydrometer proof,—an equal additional duty per
gallon to the duty imposed upon the said spirits by any
act or acts of the imperial parliament, and payable in
this province. :
Tor every pound of refined sugar ceeevrereeianeaiiniiiinn
For every pound of Taw SUZAT..cureeeeseiviesesssrsnisirnnsans
For every pound of green coffee «eeeecuuiviiiaiiniiniinnnn
Tor every pound of ground coffee...cceeieiiiieniiniennn
Tor every pound of t€2 «ieeveueresnesenriiiisieirinniaaiinenes
For every hundred weight of molasses or syrups .........
For every barrel of salt containing two hundred and

eighty pounds, and so in proportion for any greater or

less quantity, imported otherwise than from sea ......
Tor every ton of salt imported by sea .cooevereeniiininens
For every pound of tobacco unmanufactured...ocvveveeee
For every pound of tobacco manufactured.cceereeeeeeenen.

By the imperial statute 5 & 6 V. c. 49, Intituled an

0

1 7
1.1}
0 9
0 2
0 1
0 2
0 4
0 3
1 6
5 6
10
0 1
0 2
act to

amend the laws for the regulation of the trade of the British
possessions abroad, said act shall come into operation, so far as
relates to the British possessions in North America, from and

after the 5th day of July; 1843.

§ 4. The several sorts of goods enumerated in the following
table are prohibited to be imported or brought, either by sea,
or by inland carriage or navigation, into the British pessessions
in America, or shall be so imported only under the restrictions

mentioned in sucl table.
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A TABLE OF PROHIBITIONS AND RESTRICTIONS.

Gun‘powder,

Ammunitions, Arms, or Utensils of War,
probibited to be imported, except from the United Kingdom
or from some other British possession. 4

Coffee,

Sugar, vot being refined, in bond in the United Kingdom,

Molasses,

Rum,
being the produce or manufacture of any British possession
within the limits of the East India Company’s charter, except
and subject as hereinafter is provided, or being of foreign
produce or manufacture, prohibited to be imported into any
of the British possessions on the continent of South America
or in the West Indies (the Bahama and Bermuda Islands not
included), or into the Mauritius, except to be warehoused for
exportation only, and may also be prohibited to be imported
into the Bahama or Bermuda Islands by her Majesty’s order
in Council.

Base or counterfeit coin,

Books, such as are prohibited to be imported into the United
Kingdom, prohibited to be imported. ‘

And if any goods shall be imported contrary thereto, the same
shall be forfeited, with the ship or vessel, if of less burden than
seventy tons. :

§ 7. The several duties of customs as set forth in the table of
duties hereinafter contained, to be levied upon all goods, wares,
and merchandise nof being the growth, production, or manufac-
ture of the United Kingdom, or of any of the British possessions
within the limits of the East India Company’s charter, or the
produce of any of the British fisheries, imported or brought into
any of the British possessions in America by sea or inland ecar~
riage or navigation. ‘

TABLE OF DUTIES.

s, d.

Wheat Flour, the barrel of 196 1bs. eoveevrersreeressncens 2 0
Fish of foreign taking or'&dried or salted, the ewt...... . 20
curing 3 pickled......... the barrel... 4 0
Meat, salted or cured .iicieieieeceiriocsences the cWhieres. 8 0
BUutter seieeverecscsnenieieniniieneneneressenans € eeees 80
Cheese vuuvivseeessentrenceransccecannonsessonaes & 5 0

S

%3
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Coffee seveeerninenens rerearautuesernresonrsannss the ewtiveres 5 @
COC0Q  +evrerreririesvenscrncsonnnesennsornsones € ene .1 0
Molasses «eevenen cerestetarsenuraestenttittaran . € e 3.0
Sugar, unrefined ..oeeeeriniieieiernnieiininee, € erees 5 0

Refined Sugar, the produce of and re-\ 20 per centum
fined in foreign countries } ad valorem.
Tea, unless imported direct from China,‘]
or unless imported from the United { d 0
Kingdom, or from any of the British FP *Fpound ... 1
possessions

Spirits:

RUM ceivirnnicienieninntniienmaercossanen per gallon ... ©
Other spirits and cordials ..oevevenens “ A |

Glass Manufactures «eeveecrssscereeresennes }

(=2}

15 per centum

Silk manufactures ceesecenveressenresosees
ad valorem.

Spermaceti viiiiirerenriniiiiisenessn

Wine, whether bottled or not ..sivesenens B
Cotton ManufactureS .eo.eeveecercesceenes
Linen ditt0 ceerierenecccrnaseses
Woollen  ditto
Leather  dittd  ceeeeercrecsvesnenane
Paper ditto  cerrennieeneninenian 7 per centum
HardWaTre veeeeeeveecssererannarseoassssorsnss ad valorem.

Clocks and WatChes «veeeecrereeereersrenans
Manufactured tobaceo..ceeurererevecnennns

Candles, other than Spermaceti «eecaees.
Corks, Cordage, and Oakum «.ccoreen. i

Oil, blubber, fins and skins, the produce}

15 per centum

of fish and creatures living in the sea, ad valorem

of foreign fishing
Articles not enumerated, except ._such}

as are comprised or referred to in the 4 per centum

subjoined table of exemptions ad valorem.
And if any of the goods hereinbefore )
proposed to be charged with duty, ex- Such goods shall ozl

cept sugar and tea, shall be imported
through the United Kingdom (having
been warehoused therein, and bei
exported from the warehouse), or 'the
duties thereon, if there paid, having
been drawn back

be charged wi
> three fourths of the
duties hereinbefre
proposed.
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TABLE OF EXEMPTIONS.

Coin, bullion, and diamonds. .

Horses, mules, asses, neat cattle, and all other living stock.

Hay and straw.

Tallow and raw hides.

Salt.

Rice.

Corn and grain unground.

Biscuit or bread.

Meal or flour, except wheat flour.

Fresh Meat.

Fresh Fish.

Fruit and vegetables, fresh.

Carriages of Travellers.

Wood and Lumber.

Cotton Wool.

Hemp, flax, and tow’

Druys.

Gums and Resins.

Tortoise-shell.

Manures of all kinds.

Herrings, taken and cured by the inhabitants of the Isle of Man,
and imported from thence. .

Provisions and stores of every description, imported or supplied
for the use of Her Majesty’s land and sea forces.

All goods imported from the United Kingdom, after having
there paid the duties of consumption, and imported from
thence without drawback.

§ 8. Articles enumerated in the table of ezemptions may be
imported without payment of duty, and also such of the following
articles, viz.:

Salted or cured meat, flour, butter, cheese, molasses, corkwood,
cordage, oakum, pitch, tar, turpentine, leather and leatherware,
fishermen's clothing and hosiery, fishing craft, utensils, instruments
and bait, as shall be imported for the use of the British
fisheries.

§ 10. If any duty be charged by any colonial law upon any
articles of British origin, beyond the duty (if any) chargeable
by such colonial law upon similar foreign articles, the imperial
duty hereby imposed upon such foreign articles shall be increased
by snch excess or amount, so chargeable by colonial law, upon
British articles; and if in any of the British -possessions in
America any duty be chargeable by colonial law upon tea impor-
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ted direct from China or from the United Kingdom, or any of
the British possessions, beyond the duty (if any) chargeable by
such colonial law upon tea not so imported, the imperial duty
hereby imposed upon tea, not.so imported, shall be increased by
such excess or amount so chargeable by colonial law upon tea
imported from China, or from the United Kingdom, or British
possessions. § 11. Her Majesty may, by order in council,
exempt. from duty any article chargeable under this act as an
unenumerated article with a duty of four per cent. § 12. Duties
imposed by this act to be levied and recovered under the regu-
lations and by the means and powers of the Possessions Act,
(3 & 4 W. 4. c. 59.) except such of the said regulations as are
repealed or altered by this act. § 13. Duties, penalties, and
forfeitures, declared to be sterling money.

DEBTORS.—(DEeTENTION OF)

*TrE 10 G. 4. c. 2. authorising the arrest and detention of
debtors by a justice’s warrant, until the defendant could be
served with a proper process of a superior court, has been suf-
fered to expire; consequently an arrest under this statute would
now be unlawful.

DEER.

* By statute 2 G. 4. ¢. 17. no person shall kill any deer in this
province, fere nature, after the tenth January until the Ist July
in every year, under the penalty of 40s. to be recovered before
any two jJustices; one moiety to the vrovince and the other to
the informer. - This act not to extend to Indians.

N.B.—This act does not contain any power of distress or sale
for the penalty.

DESERTERS.

By the *3 V. c. 8. the *44 G. 3. c. 2. which related to desertion,
is repealed. § 2. If any person, other than enlisted soldiers in
her Majesty’s service, or sailors engaged in the naval service of
her Majesty, shall, by words or with money, or by any ways,
methods, or means whatsoever, directly or indirectly, prevail
upon, procure, persuade or encourage any such soldier or sailor
to desert or leave her Majesty’s naval or military service as
aforesaid, and shall be thereof lawfully convicted before any
court of oyer and terminer and general gaol delivery in-this
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province, such person, so offending, shall be deemed guilty of a
misdemeanor, and, upon conviction, shall be liable to be punished
by imprisonment- in the common gaol of the district in which
such conviction shall happen, or by imprisonment in the provin-
cial penetentiary in this province, for such period :s the court
before which such trial shall take place shall, in their discretion,
adjudge, and shall be further liable to the payment of such fine
as the said court shall impose upon such offender. § 3. If any
person, other than an enlisted soldier or sailor, shall harbour,
conceal, receive, or assist any deserter from her Majesty’s naval
or military service, knowing him to be a deserter, such person,
so offending, shall be deemed guilty of a misdemeanor, and,
upon conviction, shall be liable to the penalties and punishments
above mentioned.

Deraiving WarranT—see “Debtors.”

DISTILLERS.

* By statute 84 G. 3. ¢. 12. § 11. distillers are not to sell or
barter any quantity of distilled liquor, less than three gallons,
nor shall the secretary of the province, or any of his agents,
grant to a distiller a license to retail spirituous liquors.

DISTRESS.

To justify taking a distress, the party must have a regular
warrant for so doing, and must take care that the things taken
are distrainable, and that the distress is made in due time and
place.  Co. Lit. 47.  All distresses must be made in the day
time, unless in the case of cattle distrained damage feasant.—
1 Inst. 142.  Bull, N. P.61. Persons making a lawful distress,
may sell the same upon the premises, in like manner as may be
done off the same. 2 W. § M. Sess. 1. ¢. 5.

Of Distress by Warrant of Justices of the Peace.

By statute 27 G. 2. c. 20. it is enacted as follows:—In all
cases where any justice of the peace is, or shall be required or
impowered by any act of parliament to issue a warrant of dis-.
tress, for the levying of any penalty inflicted, or any sum of
money directed to be paid by such act, it shall be lawful for the
justice granting such warrant, therein to order and direct the

oods and chattels, so to be distrained, to be sold and disposed
of within a certain time, to be limited in such warrant, so as such.
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time be not less than four days, nor more than eight days, unless
the penalty or sum of money for which such distress shall be
made, together with the reasonable charges for taking” and
keeping such distress, be sooner paid: and the officer making
such distress shall and may deduct the reasonable charges of
taking, keeping and selling, such distress, out of the money
arising by such sale, and the overplus (if any) after such charges,
and also the said penalty or sum of money shall be satisfied and
paid, shall be returned, on demand, to the owner of the goods
so distrained; and the officer executing such warrant, if required,
shall shew the same to the person whose goods are distrained,
and shall suffer a copy thereof to be taken.

When an act of parliament orders a distress and sale of goods,
it is in the nature of an execution, and replevin will not lie.—
Bac. Abr. title “Replevin.” ,

If, in seizing for the whole sum due, the first distress is found
insufficient, from mistaking the value of the goods seized, a
second distress may be made. Burr. 539.

Distress Warrant, where part of the penalty goes to the informer; and
part to the poor, i.e. to the district.. See *11 G.4.c. 1.

To the Constable of — and to all other Constables in and for
the Home District.

Home District, | Whereas A. B. of — labourer, is duly con-
to wit. victed before J. C. Esquire, one of her
Majesty’s justices assigned to keep the peace, and also to hear
and determine divers felonies, trespasses and other misdemeanors
in the said district committed, for that he the said A. B. on the
— day of — in the — year of the reign of our sovereign lady
Victoria, did [describe the offence as in the statute] contrary to the
form of the statute in such case made and provided, whereby he
hath forfeited the sum of £— of lawful money of Canada.—
These are therefore to command you, forthwith to levy the said
sum of £— by distraining the goods and clattels of him the said
A. B. and if within the space of — days (ot less than four nor
more than eight days, by 27 Geo. 2. unless otherwise directed by
purticular statute ) next after such distress by you taken, the said
sum shall not be paid, together with the reasonable costs and
charges of taking and keeping the same, that then you do sell
the said goods and chattels so by you distrained, and out of the
money arising by such sale, that you do pay the sum of £—
part of the said sum of £— to C. D. of — yeoman, who informed
me of the said offence; and the sum of £— the remainder of
the said sum of £— so forfeited, that you do pay to the treasurer-
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of the said district, to be appropriated by him to the purposes of
the said district, returning to him the said A. B. the overplus,
on demand, the reasonable charges of taking, keeping and selling
the said distress being first deducted; and you are to certify to
me, with the return of this precept, what you shall have done
in the execution hereof. Herein fail not. Given under my
hand and seal at — in the said district, the — day of — A. D.

I3—.
The like, where part of the penalty goes o the Queen.

As in the last precedent, till the words ‘arising by such
sale,” after which add:—that you do pay the sum. of £— being
one moiety (if the act so direct) of the said sum of £— so for~
feited, to me the said justice, for the use of her said Majesty,
lier heirs and successors; and £— being the other moiety (or
the remainder) of the said sum of £— so forfeited as aforesaid,
that you pay to — [as the act directs, if in several shares or
appropriations, specify each].

Warrant of Distress for Penalty and Costs, where the penalty has
been mitigated.

To the Constable of — in the Home District.

Home District, | Whereas by a certain conviction under our
to wit. hands and seals, bearing date the — day of
— 18—, one A. B. of — was duly convicted before us, J. C.
and S. P. Esquires, two of her Majesty’s justices of the peace
in and for the Home District, upon the information of C. D. of
— and on the oath of E. F. a credible witness in that behalf, of
a certain offence committed by the said A. B. for that [state the
offence s in the conviction, to the words . contrary to the stutute,”
§c.] whereby, and by force of the statute in that case made and
provided, the said A. B. was, for his said offence, adjudged to
forfeit the sum of £— [as in the conviction]).  And whereas we,
the said justices, seeing cause to mitigate and ‘lessen the said
penalty, do, at the request of the said A. B. according to the
statute, mitigate and lessen the said penalty to the sum of £—
over and above the reasonable costs and charges of the said
informer, by him laid out and expended in and about the said
information and conviction, to be distributed and applied, one
moiety thereof to the use of our lady the Queen, and the other
moiety thereof to the said C. D. the informer, and which said
costs and charges of the said C. D. the informer, we the said
justices do allow, assess and adjudge to him, with his assent, at
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the sum of £— of like lawful money, according to the statute.
in that case made and provided. These are therefore to com-~
mand you, to levy the said sum of £— and also the said sum of
£— the costs and charges aforesaid, of the said C. D. the infor-
mer, making together the sum of £— by distress and sale of the
goods of the said A. B. and we do hereby order and direct, that
the said goods and chattels which shall be so distrained, be sold
and disposed of within six days from the time of making the said
distress, unless the said sum of £— for which such distress shall
be made, together with the reasonable charges of taking and
keeping such distress, shall be sooner paid: and you are hereby
commanded to certify to us, the said justices, what you shall do
by virtue of this our warrant. Given under our hands and seals,
this — day of — in the year of our Lord 18—. ‘

Constahle's Return of Warrant of Distress, to be indorsed on the
Warrant.

W. S. constable of — within mentioned, maketh oath, this —.
day of — 18—, that he hath made diligent search for, but doth
not know of, nor can he find sufficient goods and chattels of the
within mentioned A. B. whereon to levy the within mentioned
sum of £— as therein he is commanded.

Sworn, &c.
DISTRICT COUNCILS.

By the 4 & 5 V. c. 10. § 1. it is enacted, that the inhabitants
of each of the districts of Upper Canada, and of each and every
district which may be hereafter established in that portion of the
province in the manner by law provided, shall, from and after
the first Monday in January, A.D. 1842, be a body corporate,
and have perpetual succession and a common seal, and be
capable of holding lands, situate within the district, for the use
of the inhabitants, and making contracts, and the powers shall
be exercised through and in the name of the council of such
district. §2. To exercise such corporate powers only as are
herein mentioned or shall be expressly conferred by the legisla-
ture, or shall be necessary for the execution of the powers herein
granted. § 3. District council to consist of a warden and coun-
cillors, to be elected as hereinafter provided. §4. The warden
to be appointed by the Governor under the great seal of the
province, and hold office during pleasure.  § 5. District coun-
cillors to be elected at the annual township meetings, according
to the provisions hereinafter contained. § 6. A certified list to
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be furnished by the collector, six days before the time appointed
for such election, of all the inhabitant freeholders and house~
holders upon the last assessment roll, and those persons only
shall vote, and shall take the following oath, if required by the
town clerk, who shall administer the same:

I do swear (or solemnly affirm) that I am A. B. whose name
is entered on the assessment roll for the township of — (or as
the case may be) and that I have not already voted at this
election. ,

§ 7. Inhabitant freeholders and householders, at every such
meeting, shall first proceed to the .election of a councillur or
councillors, and the poll, if demanded by any candidate, or three
electors then present, shall be kept open to an hour not later
than three in the afternoon, and shall then close; poll lists to be
kept by the town clerk, in the form in the schedule; and after
the close of the poll, the person duly elected to be declared, and
the number of votes; in case of an equal number of votes, the
person presiding to have a casting vote and determine the elec-
tion; and the poll lists shall be delivered by the person so pre-
siding to the clerk of the peace of the district. § 8. Presiding
officer at such election, before polling, to take the following oath
before some justice of tie districr, who shall certify and return
such affidavit to the warden of the district, to be kept umong the
records of the council:

1, C. D.do swear (or solemnly affirm) that T have not, directly
or indirectly, by myself or any other person, received any fee,
gift, gratuity or reward, either in money or otherwise, or the
promise of any, as a consideration for my returning or affecting
the return of any person as a member of the district council, for
the district of — (as the case may be); that I will, to the best
of my skill and ability, fairly, honestly and faithfully, conduct
the present election for the choice of a member (or members, as
the case may be ) of the said council, and truly return the candi-
date (or candidates, if two members are to be chosen) who, at
the final close, shall appear to have the majority of votes, and
that I will use my best endeavours to preserve peace and order
at such election, and to give all persous, entitled to vote, free
and unmolested access to and from the poll.”

§ 9. Presiding officer, during the election, to act as a conser-
vator of the peace; and he, or any justice present at such elec-
tion, may arrest and try, or bind over for trial, or summarily
punish, by fine or imprisonment, or both, ‘any riotous or disor-
derly persons, or any person who may assault, beat, molest, or
threaten any elector at, coming to, or returning ‘from such
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election; constables also to aid and assist, under pain of being
deemed guilty of a misdemeanor; and all justices residing in the
township shall, upon being notified by presiding officer, attend
at such election to keep the peace, and such justices, or presiding
officer, may swear in special constables, not exceeding twenty-
five. §10. LEvery township, or reputed township, entitled to
elect township officers, shall be also entitled to elect one coun-
cillor, and if more than three hundred inhabitant freeholders
“and householders in the assessment list, such place shall be
entitled to elect two councillors; no township entitled to elect
more than two.  Provided always, that the unions of townships
and of reputed townships, under the *1 V. ¢c. 21. shall be consi-
dered as townships, for the purposes of this act. § 11. District
councillor to be resident within the township, and seized and
possessed of lands to his own use, within the district, or some
one or other of the next adjoining districts, of the real value of
£300 currency, above all incumbrances. § 12: No person,
being in holy orders, or being a minister, or teacher of any
relizious sect or congregation, nor any judge of any court of
civil jurisdiction, nor any military, naval or marine officer, on
full pay, nor any person accountable for the district revenues,
nor any person receiving any pecuniary allowance from the
district for services, nor any person having, directly or indirectly,
any share or interest in any contract with the district, shall be
qualified to be elected a councillor.  § 13. Nor any person
attainted for treason or felony, in any part of her Majesty’s
dominions.  § 14. Persons duly qualified shall, upon election,
serve, or be liable to payto the treasurer of the district a fine
not exceeding £10, or such other fine as may hereafter be pro-
vided by a by-law of such council, and in default of payment,
to be levied, with reasonable costs, by distress ana sale, upon
the warrant of any justice of the district, and the fine so
recovered shall be accounted for by the treasurer as part of the
district funds.  Provided also, that no person shall be liable to
such fine who shall, prior to conviction, make oath, before the
Justice that he has not the qualification in property required;
and no person disabled by permanent infirmity, nor any person
abave sixty-five, nor any person who, within five years from the
day of election, shall have served in the office of councillor or
paid the fine. § 15. Councillors not to act until they shall have
taken und subscribed, before the warden of the district, or any
of the justices who shall have authorised the election, the oath
of allegiance, and also the following oath :
I, A. B. having been elected a councillor in the district
council of —do hereby sincerely and solemnly swear (or affirm)
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that I will faithfully fulfil the duties of the said office, according
to the best of my judgment and ability ; and that I am seized
and possessed, to my own use, of lands held in fee, viz., (descri-
bing the lands } and that the said lands are within the district of
—and are of the real value of three hundred pounds, currency,
over and above all charges and incumbrances due and payable
upon or out of the same; and that I have not fraudulently or
collusively obtained the same for the purpose of qualifying me
to be elected as aforesaid. So help me God.

§ 16. Sucly oaths to be taken within ten days after notice of
election; and in default, such person neglecting shall be deemed
to have refused to accept the office, and shall be liable to be
fined, and the office shall be deemed vacant and filled by another
election. §17. In case of exemption, or refusal to accept the
office, or to take the oaths, it shall be lawful for the justices who
signed the warrant for the township meeting, or either of them,
to issue his or their warrants to the township clerk, authorising
him on a given day (of which not less than five days notice
shall be given, as by law required for annual township meetings),
to proceed to another election: and the councillor so elected
shall hold office until the time, the person in whose place Le
may be elected would, according to this act, have gone out of
office, but shall be capable of re-election, unless otherwise dis-
qualified. § 18. In case of vacancies from death, or other cause,
before the annual period of election, the warden shall issue, in
her Majesty’s name, a warrant under his hand and seal, directed
to the clerk of the township, requiring him, after five days’ notice,
to cause an election of a councillor or councillors to supply such
vacancy or vacancies: and every councillor so elected shall
vacate his seat at the time the person in whose stead he shall
have been chosen would according to this act have vacated his
seat, but shall be capable of re-election if not otherwise disqua-
lified : no such warrant to be issued after the third quarterly
meeting in any year. §19. On the first Monday in January,
in the year next following the first election, and on the same
day annually, one third part of the entire number of councillors
shall go out of office ; and at the last quarterly meeting of the
district council, in the year in which such first election shall be
had, it shall be determined by lot which shall go out of office
for that year, and for the next succeeding year ; but thencefor-
ward, in all future years, councillors for the longest time, with-
out re-election, shall vacate their seats: .’rowided, That when
the number of councillors shall not be divisable into three equal
parts, such district council may, by a by-law, fix and determine
the number to go out at the end of the first and second years,
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which number shall be as near one third of the whole as ma
be: and the number to go out of office shall be so regulated by
such by-laws, that at the end of three years none of the coun-
cillors elected at the first election shall remain in office: Pro-
vided, That every councillor, if not otherwise disqualified, may
be re-elected. §20. In order to determine what councillors
are to vacate their seats in the first and second years after the
first election under this act, the clerk of the council or other
officer to be appointed for that purpose by the council, shall, at
the last quarterly meeting of such council, to be held in the year
in which such first election shall be had, write the name of each
of thie councillors on a piece of paper, and place the same folded
up in a glass or box, from which the names shall be drawn by
some person appointed by the council for that purpose ; and the
third of the said councillors (or the number of councillors to go
out in pursuance of the by-law to be made in that behalf as
aforesaid), who shall vacate their seat in the year then next fol-
lowing, shall be those whose names shall be first drawn : and
the third of the said councillors, or the number to go out of
office in pursuance of such by-law, who shall vacate their seats
in the next succeeding year, shall be those whose names shall
be next drawn. § 2. At all meetings of every such council,
the warden of the district shall preside; and, in case of his ab-
sence, death, or incapacity to act, or of any accidental vacaney
in the office of warden, the members shall choose, from the
councillors present, one of their number to be temporary chair-
man in the place of such warden, during his absence, or during
such accidental vacancy in the office ot warden. §22. There
shall be in each year, four quarterly meetings of every district
council constituted under this act, to commence on the second
Tuesday in the months of February, May, August and Novem-
ber, respectively; and the said meetings shall not at any time
be leld for a longer period than six successive days (Sundays
excepted), and at no meeting of any such council, shall any
matter be deliberated or determined on except suck matters as
fall within the scope of the powers and jurisdiction of such
council.  § 23. Provided always, That extraordinary meetings
of any such councils may be held under the authority of the
Governor of this proviuce, signified in writing to the warden of
the district, who shall give due notice thereof to the councillors
of the district; and no such extraordinary meeting shall con-
tinue beyond the period of six days; and no matter shall be
deliberated or determined on, at any such extraordinary meet-
ing, except those for which the same shall have been specially
convened. § 24. Meetings of the council of each district, res-
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pectively, shall be open to the public, and shall be held at the
place at which the sittings of the district court are appointed to
be leld; and may be held in the court-house of the distriet,
unless some other building shall be provided for the purpose.
§ 25. All acts authorised or required to be done by the council,
and all questions of adjournment or other questions, that may
come before any meeting of such council, shall be done and
decided by the majority of votes of the members presentatsuch
meeting, other than the warden; and the warden, or in the
absence of the warden, the temporary chairman shall, in all
cases of equality of votes, have a casting vote; but the warden
shall not vote except in such case of equality, and the tempo-
rary chairman shall vote first as a member of the ‘council, and
shall then, if there be such equality, have a casting vote ; and
in order to constitute a quorum, there shall be present at every
such meeting, a majority of the entire number of counciliors
by which such distriet is entitled to bhe represented in such
council: Provided always, that no district council shall be
incompetent to proceed to business, if a quorum be present,
although all the councillors by which the district is entitled to
be represented may not then have been elected, or have taken
the oaths requisite to enable them to sit. § 26. Minutes of the
proceedings of all the meetings of the said councils shall be
entered in a book to be kept for that purpose by the clerks of
the said councils, respectively ; and such minutes shall be signed
by the warden or temporary chairman, and shall be open to
inspection by any elector of the district, at all seasonable times,
on payment of a fee of one shilling. §27. Council may appoint
from and out of the councillors elected to serve, such and so
many committees, consisting of such number of persons as they
may think fit; such committees not to sit or meet on any days
except those appointed for the meetings of the council, and to
be subject in all things to the authority, controul and approval,
of the council. . § 28. Out of a list of three fit and proper per-
sons, to be submitted by the council to the Governor, said
Governor to select one to be district clerk; and every such
clerk shall be appointed by an instrument to be issued under
the great seal of this province, and shall hold his office during
pleasure : Provided always, that if at the first meeting under
this act, or at the next quarterly meeting after any vacancy
shall have occurred in the office of district clerk, or at any ex-
traordinary meeting to be called for the purpose of filling up
such vacancy, any such council shall fail to agree upon the three
names to be submitted as aforesaid to the said Governor, then
it shall be lawful for the said Governor to appoint some fit and
T
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proper person to be such clerk: and Provided also, that it shall
be lawful for the warden to appoint a person to act as clerk
until such time as a clerk shall be appointed in the manner
hereinbefore provided. §29. Upon, from and after the said
first day of January, 1842, the power vested in justices to
appoint the district treasurer shall cease, and the office of each
and every district treasurer so appointed before -the said day,
shall be vacated upon, from and after the same; and it shall be
lawful for the Governor to appoint, in each of the said districts,
one fit and proper person to be the district treasurer, and to
hold his office during pleasure; and such appointment shall be
made by an instrument under the great seal of this province,
after the person named by the said Governor shall have first
given good and sufficient security, to be ascertained and deter-
mined by the said Governor, for the due exccution of the office
of treasurer, and for the faithful accounting for all the monies
which may come into his hands by virtue of the said office.
§ 30. The treasurer to receive all monies which shall be raised
under any by-law to be made as hereinafter provided, by the
council of the district, and also all monies which under any act
of competent legislative authority within this province, have
been or shall be directed to be paid to or received by any dis-
trict treasurer, and to apply and account for the same in such
manner as may be prescribed by any by-law of such council, or
by any act of such competent legislative authority as aforesaid.
§ 31. Each district treasuver appointed under the authority of
this act, shall upon, from and after the day last aforesaid, be to
all intents and purposes substituted to and for the district trea-
surer appointed for the same district in the manner now autho-
rised by law, and shall have the same rights and powers with
regard to “such former district treasurer, his,sureties, and all
other parties concerned, as if he had succeeded to such former
district treasurer by virtue of an appointment made in the man-
ner now provided by law, on the removal from office of such
former district treasurer; saving only that he shall be under
the controul of and accountable to the district council, and the
auditors hereinafter mentioned, touching all matters and things
within the scope of the powers and jurisdiction of the district
council, and shall not, with regard to such matters and things,
be under the controul of and accountable to the justices of the
peace for the district; and upon, from and after the said day,
each district treasurer appointed under this act, shall have all
the rights, powers and authority, and shall be subject to all the
duties, obligations and liabilities, which the district treasurer,
appointed for the same district by the justices of the peace,
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would have had, or would have been subject to, if this act had
not been passed ; saving always, that he shall not be under the
controul of, or accountable to the justices of the peace for the
.district, but shall be under the controul of, and accountable to
the district council, and the auditors hereinafter mentioned,
touching all matters and things within the scope of the powers
and jurisdiction of the district council, but shall with regard to
all other matters and things be and remain under the controul
of, and accountable to the justices of the peace for the district,
and to other authorities and parties, as the district treasurer
appointed for the same district by the said justices would have
been, if this act had not been passed. § 32. District treasurer
shall, in books to be kept for that purpose, enter true accounts
of all sums of money by him received and paid, and for which
he may be accountable to the district council, or to the auditors
Lereinafter mentioned, and of the several matters for which the
same shall have been received and paid; and the books so kept
shall at all seasonable times be open to the inspection of every
member of the council; and all such accounts, together with all
vouchers and papers relating thereto, shall, four times in every
year, that is to say, within one month after every quarterly
meeting, be submitted, together with an abstract of such accounts
for the last year, by the treasurer to the district auditors (to be
appointed as hereinafter previded), for the purpose of being by
them examined and audited; and if the said accouuts shall be
found to be correct, the same shall be approved and allowed by
the said auditors; and after the said accounts shall have been
50 examined and audited, the said auditors shall make their re-
port thereon to the council at its next quarterly meeting ; and
every such abstract and report shall be open at all seasonable
times to the inspection of any inhabitant of the district, who
shall also be entitled to coples thereof, on payment of ‘such
reasonable fee for the same as the council shall establish. §33.
Provided always, that no district treasurer appointed under this
act, shall be entitled to any salary, per centage, or remuneration
whatever, for any service performed under the direction or con-
troul of the district council, on any monies for which he shall
be accountable to the district auditors, unless and unsil his
accounts shall have been duly audited, approved and allowed by
such district auditors; and in every bond and other secumty
given by any such treasurer for the due execution of his office,
it shall be expressly conditioned that he shall render true ac-
counts to such auditors, within the time and times prescribed
by this act, or within the time and times which shall be pres-
cribed by any other laws which shall be in force in that behalf ;
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and so much of any act or Jaw now in force as may be incon-
sistent with the provisions of this section, shall be and is hereby
repealed. §34. At the first quarterly meeting in each year,
for each district, two persons shall be appointed, to be called
¢ district auditors,” one of whom shall be appointed by the
warden of the district, and the other elected by the council:
Provided abcays, that no person shall be appointed or elected
auditor, who shall be a member of the council, or the clerk, or
treasurer, or surveyor of the district, nor any person who shall
have directly or indirectly, by himself or in conjunction with
any other person, any shure or interest in any contract or em-
ployment with, by or on hehalf of such council: and Provided
also, that no person appointed or clected an aunditor for the
district, shall be capable of acting as such, unless he shall have
previously made and subscribed before any two of the council-
lors for such district, an oath in the words, or to the effect fol-
lowing, that is to say:

I, A. B., having been appointed (or elected, as the case may
be) to the office of auditor, for the district of — do hereby pro-
mise and swear, that I will faithfully perform the duties thereof,
according to the best of my judgment and ability; and I do
Liereby solemnly declare and swear, that I have not, directly or
indircetly, any share or interest whatever, in any contract or
employment with, by, or on behalf of the council of this district.
S0 help me Gud.

§ 35. Every person authorised by law to make an affirmation
instead of taking an oath, shall make such affirmation in every
case in which by this act an oath is required to be tuken; and
if any person shall wilfully swear or affirm falsely, such person
shall be deemed guilty of wilful and corrupt perjury, and be
liable accordingly. §36. It shall be the duty of the auditors to
examine, settle and allow, or report upon, all accounts which
may be chargeable upon or may concern their districts, respec~
tively, and which may relate to any matter or thing under the
controul of, or within the jurisdiction of the district council, and
may then remain unsettled, whether such accounts relate to
debts or liabilities of or to the district, contracted before or after -
the said first day of January, 1342; and also to examine and
audit the accounts of the township officer or officers of reputed
townships, appointed or hereafter to be appointed in pursnance
of the aforesaid act of the parliament of Upper Canada, and the
accounts of all other persons, against their respective townships;
and the said auditors shall, for the purpose last aforesaid, be
substituted for the town wardens appointed under the authority
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of the said act. §37. The warden of the district, with the ap-
probation of the Governor, to appoint in and for his district,
some fit and proper person to be ¢ the district surveyor,” whose
duty it shall be to superintend the exécution of all works under-
taken in pursuance of any by-law of the council of such district,
and to take care of all fixed property belonging to such district,
and to examine and report upon all estimates of proposed works,
and tu enforce the observance of all contracts for the execution
of works undertaken for or on behalf of the said district, and to
report annually, or oftener if need be, to the said warden, upon
the state of the works in progress, and of the fixed property
belonging to such district: and all such annual or other reports
shall be laid by the warden before the district council, at the
quarterly meeting next after any such report shall have been
received, together with an estimate of the probable expense of
carrving on such works, and managing such fixed property,
dwring the then current or next ensuing year: Provided aboays,
that no person shall be appointed to be such surveyor, unless
and until he shall have been examined and declared qualified
for the office by the board of works for this province, or by some
other competent person or persons to he named for that purpose
by the Governor. §38. It shall not be lawful for any person
to hold at the same time more than one of the district offices
hereby created ; nor shall it be lawful “for the partner of any
such district officer to hold any district office in the same district
wherein such officer shall be employed: nor shall it be lawful
for any such officer to have, directly or indirectly, anyzshare or
interest whatsoever, either by himself or his partner, in any
contract for executing any work to be undertaken by, for, or on
behalf of, the counci of such district. §39. Councils may make
by-laws for all or any of the following purposes, that is to say:

Tor the making, maintaining, or improving, of any new or exist~
ing road, street, or other convenient communication :and
means of transit within the limits of the district, or for the
stopping up, altering,-or diverting of any road, street or com-
munication, within the limits aforesaid;

For the erection, preservation and repair of new or existing
bridges and public buildings;

For the purchade of such real property, situate within the limits
of each such district, respectively, as may be required for the
use of the inhabitants thereof; )

Tor the sale of such part or parts of the real property belonging
to such districts, respectively, as may have ceased to be use-
ful to the said inhabitants; 3
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For the superintendence and management of all property be-
longing to the said districts, respectively ;

For providing means for defraying such expenses of or con-
nected with the administration of justice within the said
districts, respectively, as are or may be hereinafter by law
directed to be defrayed by the district, or out of the district
funds;

For providing for the establishment of and a reasonable allow-
ance for the support of schools ;

For raising, assessing, levying and appropriating, such monies
as may be required for the purpose of carrying into effect all
or any of the objects for which the said district councils,
respectively, are hereby empowered to make by-laws ; which
monies shall be raised either by means of tolls, to be paid in
respect of any public work or works, within the limits of the
said districts, respectively, or by means of rates or assess-
ments to be assessed and levied on real or personal property,
or both, within the limits of such districts, or in respect of
such property, upon the owners and occupiers thereof;

For the collection of, and accounting for all tolls, rates and
assessments, imposed or raised under the authority of any
such council, and of the revenues belonging to such distriets,
respectively; :

For imposing and determining reasonable penalties to be reco-
vered from such persons as having been elected to offices, as
hereinbefore provided, shall refuse to serve the same, or refuse
or neglect to take and subscribe the oaths of office, us herein-
before prescribed, for such officers, respectively;

For determining the amount and manner and time of payment
of all salaries or other remuneration of district officers, to be
appointed under the authority of this act:

For determining the amount of salary, fees or emoluments,
which shall be received by the several township officers within
the limits of such districts, respectively, to be appointed or
elected in pursuance of any act or other law now in force, or
which may hereafter be in force in that part of this province
to which this act applies;

For establishing a rote of commutation to be paid in money by
each person bound to perform statute labour on any road
within the district, in lieu of such labour, and for directing
how such coinn:utation money shall be collected, levied and
applied ; and .

For providing for any other purpose, matter or thing, which
shall be specially subjected to the direction and controul of
the said district councils, respectively, by any act of the
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legislature of this province: but no such by-law shall impose

any punishment of imprisonment, or any penalty exceeding

five pounds. .
§40. District council not to impose, lay or levy, any rate or
assessment whatever on any lands or tenements, goods or chat-
tels, real or personal estates, belonging to her Majesty, her heirs
and successors. §41. In assessing any rate or tax under this
act, such property only shall be assessed as is now liable by law
to be assessed for rates in any district, and in making such
assessment, all such property shall be valued at the rates, at
which it is by law directed to be valued, in making assessments
of such rates as aforesaid for any district: Provided always, that
the assessment shall not in any case exceed the sum of two
pence in the pound on the assessed value: Provided also, that
the sum to be raised under any by-law shall be limited by such
by-law, and shall afterwards be apportioned and assessed equally
upon all property, except land liable to assessment within the
locality in which such sum is to be raised according to the value
assigned to such property by the assessment laws aforesaid ; but
it shall be lawful for any district council, by any such by-law as
aforesaid, to direct that all the lands within the district shall be
rated and assessed for such parts of the sum to be raised under
such by-law, as to the said :council shall seem expedient, pro-
vided the total amount of rates or taxes levied for district pur-
poses, in any one year, on the land within any district, shall not
exceed one penny half-penny currency per acre. §42. All
existing rates now lawfully imposed in any district, for any
purpose within the scope of the powers of thes district council,
and in force on the said first day of January, 1842, shall continue
in force and shail be paid over to the treasurer, to be appointed
under this act for such district, and shall be collected by the
collectors of the several townships and places within the district,
until otherwise provided by a by-law of the district council.
§43. All lawful debts and liabilities of any district, or of they.
Justices or treasurer for the same, in respect of such district]
shall be assumed and paid by the district council thereof, upon,
from and after the said first day of January, 1842, on the same
terms and conditions as they would have been payable-by or
might have been enforced against such district treasurer or
justices; and all debts, obligations, and liabilities of any kind
whatever, due to or contracted in favour of such district, or of
such treasurer or justices in respect thereof, and all property
belonging to the district, shall at the same time become vested
in and due to, and may be enforced by the district council, on
the same terms and conditions as they would have been due to
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and might have been enforced by such district, cr the justices
of the peace or treasurer for the same, if this act had not been
passed: Provided aloays, that it shall not be lawful for any dis-
trict council to issue or authorize the issue of any bill or note,
or in any way to act as bankers, or to authorise any person or
party to act as such. $44. All allowances or per centage,
granted to any collector or treasurer by the laws now in force,
on monies collected or received by him which will, after the said
first day of January, 1342, be subject to the disposal and con-
troul of the district council, shall, from and after the said day,
continue to be allowed to such collector or treasurer until other-
wise ordered by a by-law of the council; subject always to the
provision hereinbefore mentioned as to the auditing of the ac-
counts relative to such monies; and all salaries, wages and
allowances of any kind now granted to any township officer or
to the clerk of the peace, for any services performed with regard
to matters hereby placed under the controul of the district
council, shall continue to be allowed and paid until otherwise
ordered by such council. §45. All rules, orders and regula-
tions, of any kind, made befere the day last aforesaid, by the
justices of the peace, for any district, relative to any rate, assess-
ment, road, public work, matter or thing, hereby placed under
the controul of the district council, shall remain in force and
effect until otherwise ordered by a by-law of the district council.
§ 46, Provided aheays, that it shall not be lawful for any such
council to pass any by-law for performing any public work, not
commenced or ordered to be commenced by the justices of the
peace for the district, before the day last aforesaid, without
having first received an estimate of such work, prepared or ex-
amined, and reported upon by the district surveyor; and if the
cost of such work will, in the opinion of the said surveyor,
exceed the sum of £300 currency, such estimate shall also be
examined and reported upon by the board of works for this pro-
vince, or by some other competent body or person for that
purpose, to be appointed by the Governor: and Provided also,
that every such work to be executed in pursuance of any such
Dy-law, shail be executed under a contract in writing, in con-
formity with and subject to such general regulations as shall
from time to time be made touching the terms and the mode
of execution of any such contracts by the board of works.
§ 47. An authentic copy of every by-law passed by any district
council shall forthwith, after the passing thereof, be transmitted-
by the warden of the district, or the chairman of the district
council who may have supplied his place, to the secretary of the
province, who shall, on receipt of the same, note on the-copy so



Bistrict Councils, a5

received the time of its receipt, and shall lay the same before
the governor; and no such by-law shall be of any force until the
expliration of thirty days after an authentic copy thereof shall
have been received as aforesaid; and it shall be lawful for the
governor, by and with the advice of her Majesty’s executive
council, at any time within the said period of thirty days, by his
order in council, to declare his disallowance of any such by-law,
and such disallowance, together with a certificate under the hand
of such secretary of the province, certifying the day on which
such by-law was received as aforesaid, shall, with all convenient
speed, be signified to the warden of the district wherein such
by-law shall have been passed; and such by-law, so disallowed,
shall be void and of no effect: And' provided also, that any by-
law repugnant to the law of the land, or to any of the provisions
of this Act, shall be void and of no effect.  § 48. Said district
councils, at their quarterly meetings aforesaid, shall have power
to authorize and direct the raising of such sums of money, by
the several townships, or reputed townships, or by any locality
within such districts, respectively, as may be requisite for the
payment of all salaries and acconnts due to township officers and
other persons, by such townships, or reputed townships, respec-
tively, or to defray the cost of any work which the council may
direct to be performed at the expense of such township, or
townships, or locality. §49. The warden of each of the said
districts shall, at the end of each year, transmit to the governor
a statement of the accounts of the district, exhibiting an abstract
of the receipts and expenditure during the preceding vear; and
all such accounts so transmitted shall, by the said governor, be
laid Defore the two houses of the legislature, at the session of
the provincial parliament next following the transmission of the
said accounts.  § 50. No councillor shall, in any case, receive
or be entitled to any wages, profit or emolument whatever, for
his services as such councillor, or by reason of his being -such
councillor. §51. All and every the power and authority which
by any act or acts in force within that part of this province
which formerly constituted the province of Upper Canada, are
now vested in the justices of the peace for the several districts,
with regard to highways and bridges or work connected there-
with, and to the appointment of surveyors of roads and other
road officers, or to the making of any rates or assessments for
any purpose connected with any of the subjects concerning
which power, is hereby given to the district council to make
by-laws, or to the making of any order, rules or regulations,
touching any such subject, shall, from and after the said first day
of January, 1842, become and be vested in and may be exer-
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cised by the district council for such districts respectively, within
the limits thereof: Provided always, that it shall not be necessary
for the exercise of the said powers, whether in relation to any
old road, bridge, or other work connected with any highway, or
the laying out, erection or performance of any new road, bridge
or work, or to any other such subject as aforesaid, that any
report of any surveyor or surveyors of roads should be made to,
or directed to be made by the district council, or that any other
formulity of any kind, now requisite, should be observed, nor
shall the intervention of any court or other authority whatsoever
be required previous to the passing of any by-law to be made
by the district council in any such matter as aforesaid; but such
district council may, upen such information and after such inquiry
as they may deem sufficient, order and require, by a by-law,
that any thing be done in any such behalf as aforesaid, which
the justices of the peace could have ordered to be done in the
sume behalf, after the formalities and evidence, now by law
required in like cases, had been observed and adduced: any law
or statute to the contrary notwithstanding: Provided alcays, that
no such by-law as aforesaid shall be contrary to the laws in force
in the said portion of this province, except in so far only as such
Iaws are hereby expressly derogated from or may be inconsistent
with the provisions of this act.  § 52. Surveyors of roads, to be
appoiuted by the district councils, shall have the same powers as
are by law vested in the surveyors of roads now appointed by
the justices of the peace for the district, except where such
powers may be inconsistent with the provisions of this act, or
the powers hereby conferred on the said district councils; and
that nothing in this act contained shall be construed to affect or
abridge the power of any justice or justices of the peace, or of
any court with regard to the enforcement of ary penalty imposed
for any offence against any law relating to roads, not inconsis-
tent with this Act. § 53. Nothing in this act contained shall
extend to any turnpike road placed by law under the controul
of the commissioners of any district turnpike trust, so long as
such road shall continue lawfully under such controul; nor to
any turnpike road or toll-bridge belonging to any company,
(whether incorporated or otherwise) or to any individual or num-
ber of individuals, nor to any public work vested in the board of
works, or placed by law under its exclusive controul; or to any
provincial work or works belonging to or under the controul of
her Majesty’s home Government, or the military authorities.—
§ 54. Justices of the peace for each district, and the surveyors of
roads therein, shall, within two months after the said first day of
January, 1842, deliver over to the council of the district, or to
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their clerk, or such persons or officers as such council shall
appoint to receive the same, all and every the records, books,
judgments, reports, orders, plaus, documents, instruments and
writings, in their custody, possession or power, appertaining or
relating to the roads, highways and bridges, within tbe district,
or to any matters whatever hereby placed under the controul of
such district council, or of the officers to be appointed by them;
and in case of neglect or refusal, such person or officer shall be
held guilty of a misdemeanor, and shall besides be liable to make
satisfaction to the district couucil, or to any party aggrieved or
injured, for any loss or injury sustained by the district, or by
such party, by reason of such neglect or refusal. §355. All
fines and penalties imposed by any by-law made by any district
council, and with regard to which no special provision is hereby
made, may be recovered with costs, on the oath of one credible
witness other than the prosecutor, by summary proceeding
before any two justices of the peace for the district in which
such fine or penalty shall have been imposed, and may, if not
forthwith paid, be levied by distress and sale of the goods and
chattels of the offender, under warrant of the justices or one of
them; and one moiety of such penalty shall belong to the infor-
mer or prosecutor, and the other moiety to the district, unless
the informer or prosecutor shall renounce his portion of such
fine or penalty, in which case he shall become a competent wit-
ness, and the whole fine or penalty shall belong to the district,
and shall (as shall the moiety in the case first mentloned) be
paid over to the treasurer of the district, and make part of the
funds thereof in his hands. § 56. No person shall be deemed
incompetent to be a witness in any prosecution or suit for the
recovery of any such fine or penalty, or in any suit for the
recovery of any sum of money payable to the treasurer of the
district, by reason of such person being an inhabitant of the
district, or a member or officer of the district council, or in their
employ, provided such person have no other and more immediate
interest 1n the event of such suit or prosecution. §57. All rates
imposed by any district council, under the authority of this act,
shall be collected, paid, recovered, secured and levied, in the
same manner and by the same officers, and under the same pro-
visions, as other rates now lawfully imposed, except in so far
only as such provisions may be inconsistent with the enactments
of this act; and all tolls imposed by any district council shall be
collected, secured, recovered and levied, in the manner to be
provided, with regard to the same, by the by-law by which they
shall be imposed, and may be recovered, with costs, in any
court of competent civil jurisdiction. § 58. All sums of money

-



218 Bistrict Councils,

now payable out of the funds of any district, for any public
purpose whatsoever, not within the scope of the powers of the
district council, shall continue to be payable out of the funds of
such district, by the treasurer thereof, as before the passing of
this act, until it be otherwise directed by any act of the provin-
cial legislature. § 59. Lxpenses of levying and collecting and
managing the rates and taxes imposed or to be imposed in any
district, shall form' the first charge on the district funds; all
sums of money which now are or may hereafter be made pay-
able out of the funds of any district to the sheriff, coroner,
gaoler, surgeon of the district gaol, or to any other officer or
person, for the support, care or safe keeping of the prisoners in
the district gaol, or for the repairing and maintaining of the
court-house or gaol, or for any other purpose whatever connected
with the administration of justice, shall form the second charge
upon the district funds, aud shall be paid out of the same by the
treasurer before and in preference to all other charges whatso-
ever, except the expenses forming the first charge; all debts
and liabilities of the district, created before the said first day of
January, 1342, and assumed by any district council under the
provisions of this act, shall, at the time and on the condition on
which they shall become due and payable, be the third charge
upon the district funds; all sums of money now payable out of
the funds of auny district, for any public purposes whatsoever,
other than those hefore mentioned in this section, and not within
the scope of the powers of the district council. shall form the
fourth charge en the distriet funds; and sums and expenses
directed by any by-law of the district council to be paid out of
the district funds shail, in the order in which they shall be
directed to be so paid, form the fifth charge on the said funds.
§ 60. Nothing in this act shall be construed to repeal or affect
any enactment or provision of any law in force within that part
of this province to which this act applies, or any power, right,
authority, duty, obligation or liability, thereby conferred or
imposed upon any officers, party or person, or the election or
appointment of any district, parish or township officers, unless,
and so far only as such enactment or provision shall be incon-
sistent with or repugnant to the express enactments or provi-
sions of this act, or the attainment of the objects and purposes
thereof, according to its true intent and weaning. §61. It
shall be lawful for the Governor of this province for the time
being, by proclamation to be issued by and with the advice and
consent of the executive council of the province, when and as
often as "circumstances shall, in his and their opinion, warrant
such a measure, to dissolve all or any of the aforesaid councils;
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and in every case of a dissolution of such council or councils,
the warden of the district wherein such dissolution shall have
taken place, shall, within ten days after such dissolution, issue
his warrant in the name of her Majesty, her heirs or succes-
sors, under his hand and seal, directed to the clerk of each of
the several townships comprised within the said district, re-
quiring such clerk to proceed, after due notice in this behalf to
the electors qualified as aforesaid, to cause elections to be made
in each of the townships of the said district, of a councillor
or councillors, according as such township may, by the provi-
sions hereinbefore contained, be entitled to eleet one or two
councillors; and such new elections shall he governed by the
same rules and provisions as are hereinbefore provided for the
election of councillors; and in all cases where such new elec-
tion of councillors, after a dissolutron shall take place as afore-
said, the period at, from, and after which, councillors shall va-
cate their seats, in certain proportions as hereinbefore provided,
shall commence upon and b~ accounted from the first Monday
in January next following suck: e’sctions; and the retirement of
councillors in the first and second years after such elections,
shall in all respects be regulated by the provisions hereinbefore
contained with respect to the retirement of councillors to be
elected at the first election to be held under and by virtue of
this act, in the first and second years after that in which such
election shall be had. § 62. Nothing in this act contained shall
affect any exclusive rights, powers, privileges or jurisdiction, of
the corporation or municipal authorities of any incorporated city
or town, or of any town or village within which any board of
police or other municipal or local authorities may be established:
Provided alcays, thatall powers and authority vested, at the time
of the passing of this act, in the justices of the peace for any
district, and being of the nature of those hereby transferred from
such justices to the district councils, may be exercised by such
district council within any such city, town or village, as they
might have been exercised by such justices if this act had not
been passed ; and all property of what kind soever now belong-
ing to the district and lying within any such city, town or vil-
lage, shall be vested in and shall be under the control of such
district council, in the same manner as other property belonging -
to the district; and all district rates or taxes which are now
lawfully imposed or laid by the justices of the peace for the dis-
trict, on any person or on any property within suelr city, town
or village, or any money payable to the district in lieu of rates,
shall continue to be payable to the treasurer, and shall form part
of the district funds, until it be otherwise ordered by a by-law
U
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of the district council; and all such rates and taxes as might be
now lawfully laid or imposed by such justices, may be imposed
or laid by the district council, as they might Lave becn by the
said justices, if this act had not been passed. § 63. The words
“Governor of this Province,” wheresoever they occur in the
foregoing enactments, shall be understood as comprehending the
Governor, Lieutenant Governor, or person authorised to execute
the office or funections of Governor of this Province.

SCHEDULE.

NAMES NAMES OF CANDIDATES.

Of Inhabitant Freeholders and
Householders on the last Assess- ABICD.IETF

ment Roll, for the — of —. . |G.H.

John Bull, ..... cesesreensene crreneose 1 —_ —_ —

Patrick O'Neill, ...... Ceesrreraennes —_ | — 1 —_

David Lloyd, ..ceeeveevreniiirnnnend] — | — 1 —

Dugald Scott, weveeererrarennensendt — | — | — 1

Peter Jones, couveiverssiresniecennenns — — 1 —

Amos SqQUIZES,eereessresesareraraneennl — 1 —_ | =
&e. &c.

DISTRICT COURT.

*By statute 2 G. 4 c. 2. a district court is established in every
district, and authorised to hold plea in all matters of record,
from 40s. to £15; and when the amount is liquidated or ascer-
tained, either by the act of the parties or the nature of .the
transaction, then to the amount of £40 ; and also, in all matters
of tort respecting personal chattels, when the damages to be re-
covered shall not exceed £15, and the title to the lands shall
not be brought into question. The periods of sitting, or terms,
for the said court in each and every year shall severally com-
mence on the Monday in the week next but one preceding the
week, and at the place in which the quarter sessions are held,
and shall end on the Saturday in the same week.
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By the 4 & 5 V. c. 8. this act has been in part altered and
amended: and by it a fee fund established, from which the
judges and officers are to be paid stipulated salaries, and the
judge of the district court is to preside as chairman of the
quarter sessions.

DISTRICT FUNDS.

* By statute 8 G. 4. c. 4. justices of the peace at their general
quarter sessions next after the passing of this act, and yearly
afterwards, are required to cause a true and correct statement,
in detail, of all monies raised, levied and collected, for the year
preceding, upon any rate or assessment, for the public use of the
district, with a detail of the expenditures, together with: the
account for which the same is paid, to be published in some
newspaper of the district, and a copy to be affixed in some con-
spicuous place on the court-house ; and that the expense of such
publication shall be paid out of the district treasury, by order
of sessions,

Justices of the peace cannot apply the district funds to build-
ing a new gaol and court- house, without an act of parliament
especially authorising them to do so. Rez. v. Justices of New-
castle District. Tr. G. 4. Cuameron’s Digest, p. 44.

DISTRICT SCHOOLS.

*By statute 47. G. 3. ¢. 6. For the establishment of public
schools, the sum of £800 shall be annually paid as hereinafter
mentioned. § 2. One school shall be kept in each district, and
out of said £800 the sum of £100 shall be paid to every teacher.
§ 3. The public school for the western district shall be kept in
the town of Sandwich; for the district of London, at Vittoria,
(see *48 G. 8. ¢. 16. § 1); for the district of Niagara, in the
town of Niagara; for the Home district, in the town of York,
(now city of Toronto); for the district of Newcastle, in the
township of Hamilton, at such place as the trustees shall appoint;
for the Midland district, in the town of Kingston; for the dis-
trict of Johnstown, at Brockville, (see *59 G. 8. c. 4); and for
the Eastern district, in the town of Cornwall. § 4. The Lieu~
tenant Governor shall appoint the trustees, and the trustees shall
nominate a fit person as teacher, and report such nomination to
the Lieutenant Governor, who may affirm or reject such nomi-
nation: the trustees may also remove any teacher, and nominate
another, and yepert as aforesaid. .§ 5. Trustees autherised to
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make rules and regulations for the government of such schools.
§ 6. Salaries of the teachers shall be paid half yearly, for which
the Lieutenant Governor may issue his warrant to the receiver
general; such teachers producing a certificate of good conduet,
signed by the trustees, or the majority of them.

* By statute 59 G. 3 ¢. 4. Provision made for establishing a
public school in the district of Gore.  §2. And £100 per annum
to pay the teacher. § 4. Annual public examinations shall be
held 1 every district school previous to the annual vacation.—
§ 5. Annual reports to be made by the trustees of district schools,
after the public examination, to the Lieutenant Governor, to be
laid before the legislature. § 6. Trustees empowered to send
ten poor children to be taught gratis. § 7. To be drawn for by
lot, viz:—the trustees for the common schools shall return the
names of one or more, not exceeding four, from each common
school to the trustees of the district schools where they shall
reside, and the number shall be drawn by ballot, at a special
meeting to be openly held for the purpose. § 8. Vacancies
shall be filled up by a fresh ballot. ~§ Il. No more than £50
shall be paid to the teachers, unless they have more than ten
scholars. § 12. The form of the certificate required by the
twelfth clause of the *47 G. 8. shall be as follows:—< Ata public
meeting of the trustees of the district school, upon due notice
given for that purpose, a majority of the trustees being present,
we certify,” &e.

By statute *4 G. 4. c. 27. the like provision is made for a
public school in the Bathurst district; and by statute *4 G. 4.
c. 28. a public school in the district of Ottawa. §3. To be kept
at Longuiel, under-the same regulations as other public schools;
and by statute *1 W. 4. c. 7. § 9. a public school in the district
of Prince Edward, so soon as the county of Prince Edward shall
be erected into a separate district, to be kept in the township of
Hallowell, under the like regulations as other district schools,

By the 4 & 5 V. c. 19. the several district schools in Upper
Canada declared to be grammar schools, as contemplated by his
late Majesty George the third, at the time of the reservation of
school lands. §2. Monies arising from the sale of school lands,
now in the hands of the receiver general, or which may come to
his hands, applicable to the purposes of this act, shall be invested
in Upper Canada debentures at six per cent. interest, and the
annual interest or rents distributed among such of the districts
in Upper Canada as may require assistance, owing to the state
of the school-house or other circumstances. § 3. The bursar of
King’s College, within three months after the passing of .this
act, to transfer to the receiver general all unredeemed deben-
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tures, and arrears of interest on account of the sale of schoo!l
lands to be invested in debentures; and the interest and rents
appropriated as before mentioned.  § 4. A sum not exceeding
£100 per annum may be advanced to each of the boards of
trustees for said grammar schools, from monies arising from the
sale of school lands, for providing an additional master and addi-
tional means of instruction for the grammar schools in Upper
Canada. § 5. Board of trustees, in any district in Upper
Canada, entitled to a sum not exceeding £200, to aid in the
erection of a suitable school-house, provided an equal amount be
raised by subscription among the inhabitants, and they will
cuarantee the permanent insurance of the building.  § 6. Gover-
nor authorised to advance £100 per annum out of said monies
for each of two other schools than the one in the town where the
court-house is situated, in any town, &c. in which the inhabi-
tants shall provide a suitable school-house, at which not less than
fifty scholars shall be educated, such additional schools not to
be within six miles of the district town; and the Governor may
also extend the aid to four grammar schools (besides the district
town school) if he shall deem it expedient. § 7. Accounts of
monies received and expended under this act to be rendered
annually to the Governor, to be laid before parliament.—
§ 8. The *2 V. ¢. 10. repealed; but the management and sale of
school lands to be conducted by the council of King’s College,
until further provision made.

DIVISION COURTS.

By the 4 & 5 V. c. 8. § 1. the *3 W. 4. ¢. 1. and the
*7 W. 4. c. 12. are repealed. And all the powers given by
said Acts or any other Acts to any Courts of Requests and to
the commissioners shall cease. §2. Justices of the pedce for
Canada West at the first General Guarter Sessions after the
passing of this act to declare and appoint the limits.and extent
of six divisions within their respective districts, and: from time
to time in like manner to alter the limits and extent of such
divisions; a court to be holden once in two months in and for
every such division; the judge of the said -court to fix. and
appoint the times and places within such divisions for holding
said courts, with power to alter the same. § 3. The divisiens
and times and places of holding such courts, and all alterations
therein, to be entered¢ and recorded by the clerk of .the peace,
who-shall transmit to the .Governor a ¢opy of- every such entry
and record as soon as the same shall have been made: §-4: Fhe .
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justices assembled as aforesaid required to number the divisions,
beginning at No. 1, and the court in each division shall be known
by the name and style of the (first or other as the case may be)
division court for the district of —. § 5. Judges of the district
courts shall preside over the division courts within their districts,
and during the continuance of the appointment be incapable of
being elected as a member of the legislative assembly. §6. In
case of illness or unavoidable absence may appoint a deputy.
§ 7. Every division court to have a clerk and one or more bai-
liffs, to be appointed by and removed at the pleasure of the judge.
§ 8 The clerk may also appoint a deputy (to be approved by
the judge,) in case of illness or other unavoidable accident.
§ 9. Treasurer of the district to be the receiver general of fees
of the division courts in his district, and be paid a per centage
of 8 per cent. of the gross produce. Judge and clerk to be paid
a certain salary. The salary of 2 judge in no case to exceed
£200 or be less than £100, and the salary of the clerk not more
than £100 nor less than £20. The bailiffs of the court to be
paid by the fees allowed by the act. The Goveruor in council
to fix the remuneration to the judges and clerks. § 10. Clerk
of the division court to issue all summaonses, warrants, precepts,
and writs of execution, and register all orders and judgments,
and keep an account of all summonses, executions, and other
process, and of all fees and fines payable or paid into court, and
of all suitors money paid into and out of court, and shall enter
the same in a book, which shall be open to all persons for in-
spection on payment of one shilling for each search, and from
time to time as directed by the Governor, submit his accounts
to be audited or settled by the district treasurer: bailifts of the
court to serve all summonses, and execute all such orders, war-
rants, precepts and writs. §11. Fees to be paid as per sche-
dule, the same to be hung up in some conspicuous place in the
offices of the several clerks. The fees on every proceeding to
be paid in the first instance by the plaintiff on or before such
proceeding. The bailiff’s fees upon executions to be paid to
the clerk of the court at the time of the issue of the warrant of
execution, and be paid over by the clerk to the bailiff upon the
return of the process, and not before.. Bailiff neglecting to
make return within the time required by law to forfeit his fees
on such process, and the fees so forfeited to be accounted for by
the clerk of the court to the district treasurer, and form part of
the general feefund. § 12. Clerk of the division when required,
and once at least in 3 months, to deliver to district treasurer an
account of fees received and of all fines levied, (deducting rea-
sonable expences &c:) and a like account of monies paid into
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and received out of court by the defendants and plaintiffs in said
court under any order or decree of the court, or under process,
and of the balance remaining in court; and the fees so received
by such clerk shall be paid over from time to time (once in 3
months at the least) to the district treasurer, and shall form part
of the general fee fund. § 13. District treasurer on or before
the 30th June and the 31st December in every year, to render
to the inspector general a true account of all monies disbursed
by him on account of the division courts during the period com-
prised in such account, in such form and with such particulars
as the inspector general shall require, and within zen days after
rendering such account pay over the amount in hand to the re-
ceiver general. § 14. In case the amount of fees received shall
not he sufficient to defray disbursements, the Governor may issue
his warrant on the receiver general for the deficiency. § 15. Dis-
trict treasurer’s accounts to be deemed, and audited, as other pub-
lic accounts. . § 16. Any treasurer or clerk upon resignation,
neglecting after 21 days notice to account for and pay to the
district treasurer all monies remaining in his hands, such dis-
trict treasurer may sue for and recover the same with double
costs of suit, in any court of record. § 17. In case of the death,
resignation, or removal of the district treasurer or clerk of any
division court, the treasurer for the time being may sue for and
recover from the executors or administrators of such deceased
person all arrears remaining in his hands by an action of debt
in any court of record in this province having competent juris-
diction. § 18. Proof of acting as treasurer shall be sufficient
evidence in actions under this act, unless the contrary be shewn
in evidence by the defendant. § 19. The treasurer, clerk, and
bailiff respectively, to give such security and in such form as
the Governor shall direct, for the due performance of their se-
veral offices. § 20. The judge of every division court shall have
power, jurisdiction and authority to hold plea of all debtsand
contracts not exceeding the sum of Zn pounds, and to hear and
determine in a summary way; and to make such orders, judg-
ments and decrees thereupon, as shall appear to him just and
agreeable to equity and good conscience; and upon any contract
for payment of a sum certain in labour, or in goods or commo-
dities, or in any manner otherwise than in meney, it shall be
lawful for the judge, after the day is passed on which the goods
or commodities should have. been delivered, or labour or other
things performed, to give judgment for the amount in money.
Provided that no action shall be brought or tried in any such
division court for any gambling debt,. nor for any spirituous or
malt liquors drunk in a tavern or ale-house, nor.for any cause
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involving the right or title to real estate. -Provided also, that
nothing contained in this ‘act-shall - constitute division courts
courts of record. § 21. The plaintiff shall enter a copy of his
account or demand in writing, which shall be numbered in the
order entered, and thereupon a summons shall be issued, accor-
ding to the form in the schedule and the nature of the demand;
and’a copy of such summons, and a copy of such account er
demand shall be served on the defendant eight days at least
before the day on which the division court shall be holden; and
delivery thereof to the defendant, or his wife, or servant, or any
grown person, being an inmate of his dwelling-house or usual
place of abode, trading or dealing, shall be deemed a good ser-
vice. Provided, that personal service on the debtor shall be
necessary in all cases where the amount shall exceed forty shil-
lings. §22. Nosuch summons shall be issued unless the plain-
tiff shall, at the time, deposit with the clerk for every claim not
exceeding twenty shillings the sum of one shilling, and for every
claim exceeding twenty shillings one-twentieth. part thereof; and
if, upon the return of the summons, the phintiff shall not appear,
or appearing, shall not prove his demand, the judge may, if he
shall think fit, award to the defendant a part or the whole of
such deposit by way of costs and for his trouble and attendance,
with such further snm as he shall think fit, and to order and
compel the plaintifl to pay same by such ways and means as any
debt ordered to be paid; but so much of the deposit not awarded
to the defendant shall be returned, on demand, to the plaintiff.
§ 23. All suits brought under this act shall be tried at the court
holden for the division wherein the defendant resides, and in
case of more than one defendant, then where any of the defen-
dants shall dwell or carry on his business at the time of entering
the account, or at the court for the division within which the
debt was contracted. §24. Any pluintiff having a cause of
action exceeding £10, may abandon the excess and recover an
amount not exceeding £10, the judgment in such case to be in
full of all demands. = § 25. Minors under twenty-one years of
age may sue for any sum not exceeding £10 for wages.—
§ 26. No privilege allowed to any person to exempt him from
the jurisdiction of division court:. §27. Debts due by partners
or persons jointly answerable, but residing in different divisions,
may be recovered from one of them, and execution issue against
such person.  § 28. Judge of the district court, or his deputy,
shall be the sole judge in all actions in said division courts,
except where the amount claimed shall exceed £2 10s., and
either party shall requirz a jury. §29. In actions exceeding
£2 10s., plaintiff or defendant may require a' jury to be sum-
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moned to try the action; if required by the plaintiff, he:shalk
give notice in writing to the clerk of the court:at. the time of
entering his account, and if required by the defendant, he shall
give the like notice within five days after the service of the
summons, and the clerk shall cause a copy of such notice:to be
communicated to the-apposite party, either by.post or by causing-
same to be delivered at his usual place of abode or businessi—
§ 30. The party requiring such jury shall, at the time of giving
notiee, pay to the clerk the sum stated in the schedule of fees,
towards the expenses of such Jury. § 31. Causes‘to be set down ~
for hearing in separate lists, to be called ¢ the judge’s list” and
“the jury list”, and in the order entered. The jury list to be
first disposed of. . § 82. Clerk of the peace in every district to
deliver to the clerk of the division courts within his district (at
the same times and in like manner as clerks of the peace are
now required by law to deliver lists of jurors to the sheriffs,) a
true and complete list of the jurors residing within such division,
and the clerk of the division court shall summon in rotation not:
less than 15 of such jurors toattend the court. §33. Each jury-
man to receive from the clerk 6d. for every cause tried, from
monies deposited with him for that purpose. § 84. ‘Five jurors
to constitute the jury. Verdict of the majority to be decisive;
any juryman after being summoned neglecting to attend the
court, liable to a fine not exceeding 10s. to be set by the judge
and levied and collected as other fines, and to form part of the
general fee fund. § 35. On the day named in the summons the
plaintiff and defendant respectively shall appear in person, or by
some one on their behalf, and on answer made the judge, shall
proceed to try the cause and give judgment. § 36. No cause
of action to be proved except that stated in the demand or ac-
count entered. § 37. Defendants allowed to set off any debt
not exceeding £10 due from the plaintiff, and may claim the
benefit of the statute of limitations, or of any other relief or dis-
charge by law: if the defendant’s demand as proved-exceed the
plaintiff’s, the court may give judgment in favour of the defen-
dant for the balance, with costs:. but no such: defence to be ad~
mitted unless 3 days notice shall have been given to the plain-
tiff. §33. The judge of the district court authorised to make
general rules of practice and forms for division courts, but not
to alter any of the forms in the schedule: such'rules to be.sub-
‘mitted to and approved by the judges of the queen’s bench, or
any two of them, before brought into use. §39.°1f on the day
named in the summons the defendant shall not appear, or suffi-
ciently excuse his or her absence, or neglect to answer, the judge,
on proof of due service of the summons, may proceed to the hear-
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ing or trial of the cause on the part of the plaintiff only, and the
judgment thereupon shall be final. Provided always, that the
judge may make any order for granting time to the plaintiff or
défendant for the prosecution or defence of the suit. § 40. De-
fendant may at any time before the trial pay inte court such
sum as he shall think a full satisfaction of the plaintiff’s demand
with the costs incurred, and notice of such payment shall be
forthwith communicated by the clerk to the plaintiff, and such
money shall be paid to the plaintiff and all proceedings stayed,
unless the plaintiff shall within three days after such notice sig-
nify to the clerk his intention of proceeding for the remainder.
And if the plaintiff shall recover no further sum than the sum
paid into court, he shall pay the defendant’s costs incurred after
such payment. §41. On the trial of any suit the parties thereto,
being credible persons, may be examined upon oath or affirma-
tion; but judgment shall in no case be given for either party
in any action for any sum on the oath or affirmation of the plain-
tiff or defendant, without other sufficient evidence. § 42. Any
person giving false evidence to be liable to the penalties of per-
jury. §43. Either of the parties may obtain from the clerk
summons for witnesses; and every person served, either per-
sonally or at his or her usual place of abode, and to whom, at
the same time, a tender of expences shall have been made, who
shall refuse or neglect, without sufficient cause, to appear or
produce any hooks, papers or writings, required by such sum-
mons, and every person in court called upon to give evidence,
who shall refuse, shall forfeit such fine, not exceeding ¢en shil-
lings, as the judge shall set; and the whole or any part of the
fine, in the discretion of the judge, (after deducting costs) shall
be applicable towards indemnifving the party injured by such
neglect, and the remainder shall form part of the general fee
fund. Provided, that no person shall be compelled to attend as
a witness who shall dwell more than forty miles from the court.
§ 44. Any fine under this act may be levied by the same pro-
cess as any debt. § 45. No action, order, verdict, judgment or
proceeding, in any division court, shall be removed into any
superior court, but shall be final and conclusive between the
parties.  § 46. Clerk o cause a note of all summonses, orders,
judgments, executions, and returns thereto, to be entered in a
‘book kept at his office, and shall sign his name on every page -
of such book; and such entries, or a certified copy thereof, shall
be evidence in all courts and places without any further proof.
§ 47. Judge may make orders concerning the time or times, and
the proportions in which any sum and costs recovered shall be
paid, and at the request of the party entitled, may order such
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sums to be paid into court;, issuing of-execution not to be post-
poned, without consent of the party entitled, more than fifty
days from the service of the summons. *§ 48. In case of cross
judgments, execution only shall be taken out upon the larger
sum, and for the balance only after deductingthe smallersum;
if both equal, satisfaction to be entered upon both judgments.
§ 49. No suit to be brought in any court for any sum awarded
by any other court. § 50. Whenever the judge of any division
court shall have made an order for payment of money, said judge
may immediately, or in case of default or failure of payment at™*
the times and in the manner directed, award execution against,
the goods and chattels of the party; and the clerk, at the request
of the party prosecuting such order, shall issue a préecept or writ
of fieri facias to one of the bailiffs, who shall levy by distress
and sale of the goods and chattels of such party the sum and
costs ordered, and pay same over to the clerk. § 51. In case
the bailiff shall not find sufficient goods or chattels of the defen-
dant within the district in which such division court is holden,
he may apply to any justice of the peace, of any other district
in this provinee, in which the goods and chattels of such defen-
dant shall be, and such justice is authorised and required, upon
such bailiff producing the precept and making oath (which such
justice is empowered to administer) that the same has been dul
issued out of said division court, and that the goods and chattels
of the defendant are not to be found within the distriet in which
such division court is held, but are believed by such officer to
be within the district where such justice acts, to sign his name
on the back of such precept, and thereupon such builiff shall
have power to take the goods and chattels of such defendant
wheresoever the same shall be found within such district, and
deal therewith in like manner as if the same had been taken
within the jurisdiction of the said division court; and all con-
stables and other peace officers are required to aid in the execu-
tion of the precept so indorsed. § 52. No sale of goods taken
in execution shall be had until after the end of eight days at
least next following the day on which such goods shall have been
so taken, unless upon the request in writing under the hand of
the party whose goods shall have been taken; and-public notice
in writing shall be given, at some convenient place within the
town or township where such goods were taken, of the time and
place of sale, at least eight days before the same shall take place.
§ 53. Every seizure and sale shall be taken to be within the
*1 V. c. 16. intituled, *An act to regulate the costs of Jevying
distresses for small rents and' penalties.” §54. Upon every
precept of execution the clerk shall endorse the sum of money
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and costs adjudged; and if the party against whom such execu-
tion shall be awarded shall, before actual sale, pay or tender
unto the clerk or bailiff of such court such sum of money as
aforesaid, or such. part thereof as the plaintiff shall agree to
accept in full of his debt together with the fees, the execution
shall be superseded and the goods restored. §55. If any person
shall wilfully insult the judge or any officer of any division court
during his sitting or attendance in court, or shall wilfully inter-
rupt the proceedings of such court, any bailiff or officer of the
court, with or without assistance of any other person, may, by
order of the judge, take such offender into custody, and the
judge may impose upon such offender a fine not exceeding #wo
pounds, and in default of payment, by warrant under his hand
and seal, to cause such fine to be levied by distress and sale of
the offender’s goods, with the reascnable charges of such distress
and sale, and in default of distress, commit the offender to the
common gaol of the district for any period not exceeding one
calendar month.  § 56. If any bailiff or officer shall be guilty
of extortion or misconduct, or not duly paying or accounting for
money levied or received by him under this act, it shall be law-
ful for the judge, at any sitting of the court, upon complaint of
the party aggrieved, to inquire into the matter in a summary
way, and to summon all necessary parties, and to make such
order for the repayment of any money extorted, or for the
payment of money levied or received, and for the payment of
damages and costs to the parties aggrieved, as the judge shall -
think just, and, in default of payment within the time specified,
by warrant under his hand and seal to cause such sum to be
levied by distress and sale of the offender’s goods, with the rea-_
sonable charges of distress and sale, and in default of distress, to
commit the offender to the common gaol of the district for any
period not exceeding three calendar months. § 57. Any clerk,
bailiff or other officer, exacting, taking or accepting any fee or
reward whatsoever, except such as allowed, shall, upon proof
before the court, be for ever incapable of serving or being em-
ployed under this act in any office of profit or emolument, and
shall also be liable in damages to the parties aggrieved. §58. If
any action, which might be brought in a division court, shall be
brought in any superior court of record; and the verdiet shall
be found for the plaintiff, for a sum not exceeding ten pounds,
he shall have judgment for such sum only and no costs, and shall
have execution against the goods only, and shall not be allowed
to maintain any action on such judgment in any court; and if a
verdict shall not be found for the plaintiff, the defendant shall
be entitled to his costs, as between attorney-and client, unless
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the judge shall certify. on-the back of the record that the
plaintiﬁ' had a probable cause of action, exceeding ten pounds.—
§ 59. When any levy or distress shall be madeythe distress shall
not be deemed unlawful, nor the party making the same a tres- .
passer, on account of any defect in the proceedings; nor shall
the party distraining be deemed a trespasser from the beginning
on account of any irregularity which shall afterwards be com-
mitted by the party distraining, but the party aggrieved shall
and may recover full satisfaction for the special damage.—
§ 60. No order, verdict, judgment or other proceeding, shall be
quashed or vacated for any matter of form. § 61. Actions
against any person, for any thing done in pursuance of this act,
shall be laid and tried in the district where the fact was com-
mitted, and shall be commenced within six calendar months after
the fact committed; and notice in writing of such action, and of
the cause thereof, shall be given to the defendant one calendar
month at least before the commencement; and no plaintiff shall
recover in any such action, if tender of sufficient amends shall
have been made before action brought, or if after action brought
a sufficient sum of money shall have been paid into court, with
costs, on behalf of the defendant.  § 62. Interpretation clause.
§ 63. Act to be in force four years, and to the end of the then
next ensuing session.

SCHEDULE OF FEES.
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Entering account and issuing summons...veeeesneefl 0 911 312 0
Summons to witness to attend vevvevserseseens eesl 0 611 011 6.
Every hearing of a cause ve..eeveruensereesssneses q1T 031 6120
Every order for payment ..v.eerrerrvneriesiereenaeefl 0 611 0|1 6
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Every notice for a trial by jury....coeeeeeivenioene. 000 0(1 @&
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TO - THE BAILIFF.

‘ s d
For the service of every summons, order, or other proceeding, on each .
PETSOD tersrrarararressacnensanes eesseereresesiaane esaecrseseesans 0 6
For taking goods in execution.eceeeiiriroarseereerneriioninesnaes everenn 2 0
For every mile travelled more than two from the clerk’s office to serve '
SUMIMONS OT €XeCULE WAITANL sevucereresrsrsareisesscsconscasnans 0 4

For every mile travelled in taking any person committed for contempt
LA 1L T L 2 P YT PP TRIY 0 6
FOr every Jury SWOID..euesrecesseesioiinsesstannetionucnsiiosrensaoneaee 1 0

To be paid by the clerk out of the deposit made.
DOGS.

THE stealing of dogs is not a felony, either at common law or
by statute. 4 Bl Com. 236.—but is punishable by the following
statute:

By Stat. 4 & 5 V. ¢. 25. § 30. If any person shall steal any
dog, or shall steal any beast or bird ordinarily kept in a state of
confinement not being the subject of larceny at common law,
every such offender being convicted thereof before a justice of
the peace, shall for every such offence forfeit and pay over and
above the value of the dog, beast, or bird, such sum of money
not exceeding £5, as to the justice shall seem meet.
~ For proceedings under this statute see title ¢ Summary Con-

viction.” .
A mastiff going at large unmuzzled, from the ferocity of his
nature being dangerous, seems to be a common nuisance, and

the owner may be indicted. 1 Burn. 918,

DOWER.

Tae wife is entitled by law to be endowed of one-third part
of all such lands and tenements of which her husband was seized
in fee-simple or fee-tail, at any time during the coverture or
marriage: to hold the same during the term of her natural life.
Co. Litt. 31. But that she might be entitled thereto, she must
be the wife of the party at the time of his decease; for if she be
divorced a vinculo matrimonii—that is, from the band of matri-
mony, she shall not be endowed. By statute 13 Edw. 1. c. 34.
if a woman elope from her husband and live with an adulterer,
she shall lose her dower, unless her husband be voluntarily recon-
ciled to her. And the widows of traitors, or persons attainted
of treason, are barred of dower; but not the widews of. felons.
2 Black, 13}.  An alien cannot be endowed, unless she be queen
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consort; for no alien is capable of holding lands. Co. Lizt. 31.
The wife’s dower may also be excluded by the husband taking
a conveyance to himself and a trustee. Co. Litt. 81. -Anda
wife cannot be entitled to dower out of an estate which at the
time of her marriage was subject to a mortgage in fee. Co.
Litt. 208. Note 1. 13 Edit. But upon the mortgage being
paid off, and the estate reverting to her husband, the wife then
will become dowable. :

The mode of Barring Dower.

* The statute 3 W. 4. c. 10. prescribes the form and manner
in which dower may be barred beforc any two justices, but now
by the *2 V. ¢. 6. § 3. whenever any married woman shall join
with her husband in any deed of conveyance whatever (wherein
a release of dower is contained), it shall not be necessary to ac-
knowledge the same before any court, judge, or justice of the
peace, but such execution shall be deemed a valid and effectual
bar of dower of and in the premises described in such deed or
conveyance.

ELECTIONS.

By the imperial statute of the 31 G. 8. ¢. 81. commonly
called the “act of constitution,” certain provisions were made for
. composing and constituting a legislative council and assembly
in each of the provinces of Upper and Lower Canada. By the
imperial statute 3 & 4 V. c. 35. intituled, *An act to re-unite
the provinces of Upper and Lower Canada, and for the govern-
ment of Canada,” so much of the 31 G. 3..c. 31. as provides for
the constituting and composing-of such legislative eouncil and
assembly, is repealed, and other provisions are made for compo-
sing one legislative council and one assembly.within the province
of Canada; the last mentioned statute however enacts, that
until otherwise provided by the legislature of the said province
of Canada, the laws in force at the time of passing this act in
Upper Canada, relating to the gualification and disqualification
of members of assembly and voters at election (except as pro-
vided by the act respecting the property qualification of mem-
bers) and to the oaths to be taken- by any such voters, and to
the powers and duties of returning officers and the proceedings
at elections, &c. shall continue in force with regard to the elec-
tion of members of assembly for that portion of the province.—
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The provisions of the 31 G. 3. c. 81. not repealed by the union
act, as relative to elections, are as follows:

§ 20. The members for the several districts, or counties, or
circles, shall be chosen by the majority of votes of such persons
as shall be possessed, for their own use, of freehold lands. or
tenements within such district or county, or circle, of the yearly
value of 40s. sterling, or upwards, over and above all rents and
charges; and the members for the towns or townships shall be
chosen by the majority of votes of such persons as shall be pos-
sessed, for their own use, of a freehold dwelling-house and lot
of ground, in such town or township, of the yearly value of £5
sterling, or upwards; or as having been resident within such
town or township for the space of twelve calendar months next
before the date of the writ of summons for the election, shall,
bona fide, have paid one year’s rent for the dwelling-liouse in
which they shall have so resided, at the rate of £10 sterling per
annum, or upwards. § 21. No person shall be eligible to sit or
vote in such assembly, who shall be a member of the legislative
council, or a minister of the Church of England, or a minister,
priest, ecclesiastic, or teacher, either according to the rites of
the Church of Rome, or under any other form or profession.—
§ 22. No person shall be capable of voting at any election, or of
being elected, who shall not be of the full age of twenty-one
years, and a natural born subject; or naturalized by the British
parliament; or a subject by the conquest of Canada; nor any
person attainted for treason or felony; or who shall be within
any description disqual'fied by the provincial legislature.—
§ 24. Every voter, beforé he is admited to vote, shall, if required
by any of the candidates, or by the returning officer, take the
following oath:

1, A. B. do declare and testify, in the presence of Almighty
God, that I am, to the best of my knowledge and belief, of the

full age of twenty-one years, and that I have not before voted
at this election.

And every person shall also, if required, make oath previous
to his being admitted to vote, that he is, to the best of his know-
ledge and belief, duly possessed of such lands and tenements, or
of such a dwelling-house, as entitles Lim to vote at such eleetion.
§ 29. No member shall sit till he has subscribed the following
oath, before the governor, lieutenant governor, or person
administering the government, or before some person or persons
authorised by the said governar, &c. to administer such oath:

I, A: B. do sincerely promise and swear, that I will be faith-
ful, and bear true allegiance to his Majesty King. George, as
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lawful sovereign of the kingdom of Great Britain, and of these
provinces, dependent on-and belonging to the said kingdom;
and that I will defend him to the utmost of my power, against
all traitorous conspiracies and attempts whatever, which shall be
made against his person, crown and dignity; and that I will do
my utmost endeavours to disclose and make known to his
Majesty, his heirs or successors, all treasons and traitorous con-
spiracies and attempts, which I shall know to be against him or
any of them; and all this I do swear without any equivocation,
mental evasion, or secret reservation, and renouncing all par-
dons and dispensations from any person or power whatever to
the contrary. So help me God.

By statute *39 G. 3. c. 14. any member accepting the office
of registrar, shall thereby vacate his seat.

By statute *48 G. 8. c. 1. § 26. members shall be exempted

" from serving in the militia, unless in time of actual service.

By statute *4 G. 4. c. 3. persons having resided in a foreign
country, or taken the oath of allegiance to a foreign state, are
declared ineligible as members, unless they shall have resided
in this province seven years next before the election at which
they shall be chosen: and by § 4 & 5. any person so offering
themselves shall incur the penalty of £200, and a further sum
of £40 if thuy shall presume to sit. § 6. Persons who have ab-
jured allegiance to his Majesty, or held certain offices in the
United States, or been convicted of offences in a foreign coun-
try, shall be disqualified from being members. § 8. If any can-
didate shail have resided in the United States, he shall, if re-
quired, also take the following oath:—

I, A. B. do sincerely and solemnly swear, that during my
residence in the United States of America, I have not taken or
subsciibed any oath of abjuration of allegiance to the Crown of
Great Britain; and further, that during my said residence, I
have not held the office or appointment of senator, or member
of the house of representatives of the said United States, or of
either of the said United States, respectively, or held or enjoyed
any office in any of the executive departments of state in the
said United States, or State, respectively. So help me God.

§ 19. The oaths required by this act, shall be administered
by the sheriff, mayor, bailiff, or other officer or officers, who shall
have to take the poll or make the return at such election, who
shall certify the same into the court of king’s bench, within
three months afterwards, under the penalty of £200, and the
election of any candidate refusing to take the oaths shall be

-
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void. §12. relates to residence in a foreign country, and is res
pealed by 4 *W.4. ¢. 14 §13. No person shall vote in respect
of any estate sufficient to qualify him by law, not having come
to him from the crown, descent, devise, or marriage, unless the
deed of conveyance shall have been registered three calendar
months before the election, or unless he shall have been twelve
calendar months in possession and Teceipt of the rents and pro-
fits, next before such election.

* The 4 W. 4. c. 14. repeals the 12. & 15. § *4 G. 4. c. 3. and
by § 3. enacts, that before any elector shall vote at any election,
he shall, (if required) in addition to the oath required by the
31 G. 3. c. 81. take the following oath:—

I, A. B. do swear, that the estate in right of which I vote at
this election, is [fere describe the estale, as the case may be] which
I hold by grant from the erown, ('descent, devise, marriage, or con~
veyance, as the case may be) and (@n case such estate shall have been
devised otherwise than by grant from the crown, descend, marriage or
devise ) that 1 have been in actual possession, or in the receipt
of the rents and profits thereof, to my own use, by virtue of such
conveyance, above twelve calendar months; or, (as the case may
be) that the conveyance to me of the same has been registered

three calendar months.

By the imperial statute 3 & 4 V. ¢. 35. §. %8. no person.shall
be capable of being elected amember of the legislative assembly
of Canada who shall not be legally or equitably seised as of
freehold, for his own use and benefit, of lands or tenements,
held in free and common soccage, OT seised or possessed, for his
own use and benefit, of lands or tenements, held in fief or en
roture, within the said province of Canada, of the value of £500
sterling, over and above all incumbrances; and every candidate,
before he shall be capable of being elected, shall, if required by
any other candidate, or by any elector, or by the returning
officer, make the following declaration:

I, A. B. do declare and testify, that T am duly seised at.law
or in equity as of freehold, for my own use and benefit, of lands
or tenements held in free and common soccage [or duly seised or
Eossessed, for my own use and benefit, of lands or tenements

eld in fief or in Toture (‘as the case may be),] in the Province of
Canada, of the value of five hundred pounds of sterling money
of Great Britain, over and above all rents, mortgages, charges,
and incumbrances charged upon or due and payable out of or
affecting the same; and that I Lave not collusively or colourably
obtained a title to or become possessed of the said lands and
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tenements, or any part thereof, for the purpose of qualifying or
enabling me to be returned a member of the Legislative Assem-

bly of the Province of Canada.

§ 29. Making a false declaration shall be deemed a misde-
meanor, and punishable as wilful and corrupt perjury.

Members of Parliament for U. C.

By the 4 & 5 V. c. 4. any member of the House of Assembly
from U. C. legally elected for any city, county, riding, town, or
borough, may vacate his seat in the manner provided. §2. Such
member in his place in the Legislative Assembly may give no-
tice of his intention of resigning his seat, and after such notice
shall have been entered by the clerk, the Speaker to issue his
warrant in the usual form for the election of a member in the
room of the member resigned: the member tendering his resig-
nation remaining to all intents and purposes the representative
for the place for which he was elected until return made of such
new member. § 3. If any member shall wish to resign in the
interval between two sessions of the Provincial Parliament, he
may do so, by addressing to the Speaker, a declaration to that
effect made under his hand and seal, before two witnesses, an
entry of which shall be made in the journal of the proceedings
on the first day of the session next ensuing: the Speaker may,
upon receiving such declaration, forthwith issue his warrant for
the election of a new member. § 4. No member shall ask leave
to vacate his seat in the first session of any parliament before
the expiration of fifteen days; and no member, whose election is
contested, shall vacate until such contest be decided.

By the 4 & 5 V. c. 52. § 1. each candidate at any election,
before he shall be’ capable of being elected, shall, if required by
any other candidate, or by any elector, or by the returning
officer, make and subscribe, under oath or affirmation, {to be
administered by the returning officer), a declaration, specifying
the lands and tenements of which he is duly seised at law or in
equity, as of freehold, for his own use and benefit, and held in
free or common soccage, or of which he is duly seised and pos-
sessed for his own use and benefit, and held in fizf or réfure, and
upon which he claims to be qualified, according to law, to be
elected as aforesaid. § 2. Making a false declaration to be
deemed a misdemeanor, and any such person, being thereof
legally convicted, shall suffer the pains and penalties-of perjury.
§ 3. After premising it may happen that a candidate may, from
illness or other unavoidable cause, be prevented from attending
at the election, provides, that if any candidate shall, on the day
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appointed for the election, deliver or cause to be delivered to
the returning officer a declaration, in the form prescribed by the
twenty-eighth section of the imperial act of  Union,” signed by
such candidate, and made before a justice of the peace in this
province, who shall receive and attest the same, and also a
declaration in the form prescribed by this act, signed by such
candidate, and make an oath or affirmation before any justice of
the peace in this province, who shall receive and attest the same,
such candidate shall be held to have complied with the require-
ments of the said act, and of this act, as to the declaration of
qualification required of him; and any false statement wilfully
made in any such declaration as aforesaid, shall be a misde-
meanor, for which the person guilty shall be liable to the punish-
ment for perjury.

By the 6 V. c. 1. § 1. so much of the *4 G. 4. . 3. or of any
other act or law in force as may be inconsistent with or repug-
nant to this act, or as makes any provision in any matter pro-
vided for by this act, other than such as is hereby made in such
matter, shall be repealed. §2. At every election a separate
poll shall be opened and held for every parish township and
ward.  § 3. Until any city, town, or borough shall be divided
into wards, the returning officer shall by an instrument under
his hand and seal, divide the same into two or more wards,
having respect to the number and convenience of the voters.
§ 4. One poll only to be opened where two townshins have been
united for township meetings. § 5. defines the meaning of the
words “ parish” and “township”. § 6. The election for every
township shall be held where the last town meeting was held:
and the poll for every ward in every city &e. at the place which
the returning officer shall appoint.  § 7. Electors to poll at the
wards where their property lies, under the penalty of £10.
§ & Every elector before polling, shall, if required by the deputy
returning officer, or by any elector or candidate, or by the coun-
sel or agent of such candidate, in addition to the oaths or affir-
mation by law required, make oath before such returniug officer
¢ that he has not before voted at such election, either at the poll-
““ing place where he shall tender such vote, or at any other poll-
“ing place within such county, riding, city, town, or borough,
“as the case may be.” §9. Every returning officer shall by
proclamation under his hand, issued at least 8 days before the
election, appoint the .day of election at the most convenient
place in such county, riding, city, town, or borough, and attend
there between 12 at noon and 2 in the afternoon, and proceed
to such election. § 10. In the event of a poll being demanded;
the returning officer shall grant the same, and forthwith appoint
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some day not less than four nor more than eight days thereafter,
for taking such poll: and shall forthwith by public proclamation
give notice of the time and place at which the polls shall be
taken in the several parishes, townships, or wards, and shall ad-
journ the further proceedings in such election to some day within
four days after the day fixed for taking such polis. § H. Poll-
ing to commence in all the parishes, townships, and wards at 9
o'clock A M., and shall continue for fwo days in all such coun-
ties, ridings, cities,-towns, and boroughs, as shall not have any
register of voters for members of the provincial parliament, and
for one day in all such as shall have such register, such two days
to be consecutive except where Sunday, Christmas day, or Good
Triday, or any two of them shall intervene, in which case the
second day of polling shall be the day following, and the polls
shall be kept open for each day of polling, and no poll shall be
kept open later than 5 o’clock P. M. of the second day. § 12. Re-
turning officer shall appoint a deputy, and poll clexk, for every
parish or township or ward, and shall by precept under his hand
and seal require such deputies to take the poll according to law,
and to return same to him under his hand and seal by the day
to which such election stands adjourned: on which day the re-
turning officer shall sum up and ascertain the state of the gene-~
ral poll, and declare the same; and declare elected and return
the person or persons who shall have the majority of votes polled.
§ 13. No person but a freeholder of 12 months’ standing and
residence shall be appointed returning officer or deputy.
§ 14. In case of returns not being made on the return day, the
returning officer may further adjourn the proceedings in such
election to the following day; and so from day to day, until all
the returns made: Provided that in proclaiming such adjourn-
ment he shall publicly declare the reason thereof: and not con~
tinue such adjournment to so late a day as shall interfere with
the return of the writ. §15. All powers and authorities now
vested in returning officers, and necessary for the orderly and
proper taking of the polls at elections, shall be yested in deputy
returning officers also: § 16. No deputy returning officer or
poll clerk shall proceed on their duties until in a public manner
they shall have taken and subscribed in the poll-book the fol-
lowing oath or affirmation, to be administered by any justice of
the district in which such township &e. shall lie:

I, A. B. do solemnly swear (or affirm, as the case may be ); that
I have not, directly or indirectly, received any sum or sums of
moneys; office, place or emolument; gratuity,* profit or reward, or
any bond, bill; note; or ether written- instrument or verbal
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agreement, whereby such is promised or secured, either by
myself or any other person, for or to my use, benefit or advan-
tage, for making any false or incorrect statement or entry in the
poll book, to be taken at this election or return of the same, or
for shewing any favor or partiality at this election, and that [
will faithfully and impartially perform my duty at this election,
to the best of my ability. So help me God.

§ 17. No scrutiny of votes shall be entered upon except prior
to the vote being recorded.  § 18. Every voter before polling
shall, if required by the deputy returning officer; candidate, or
any two electors of the riding, &c. take the following oath or
affirmation, to be administered by the deputy returning officer:

I, A. B. do swear (or solemnly affirm, as the case may be) that
I have not received or had, by myself or ahy person, for my use
or benefit, any sum or sums of money, place or employment,
gift or reward, or any promise or expectation of any money,
office, ¢ift, place, #mployment or reward, in order to give my
vote at this election,

§ 19. The poll clerk, before the deputy returning officer shall
make his return, shall take and subscribe in the poll book the
following oath or affirmation, to be administered by any justice
of the township, &e.:

I, A. B. poll clerk for the parish (township or ward, as the
case muy be) of — in the county (riding, city, town or borough,
as the cuse may be) of — do hereby solemnly swear (or affirm,
as the case may be) that this poll book was, under the direction of
the deputy returning officer for the said parish, (township or
ward, as the case may be) truly and correctly taken by me, to the
best of my skill and judgment, and that, to the best of my
knowledze and belief, the same contains a true and correct
statement of the votes taken at the poll for the said parish,
(township or ward, as the case may be) as such votes were received
and allowed by the said deputy returning officer at the poll for
the said parish, (township or ward, as the case may be) held in
pursuance of the precept of the returning officer for the said
county, (riding, city, town or borough, as the case may be) to the ’
said deputy returning officer directed, and tested the — day of
— in the year of our Lord 18—. '

§ 20. Every deputy returning officer shall, after the close:of
the poll for the township, &c. and before making his return, take
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and subscribe in the poll-book the following cath or affirmation,
to be administered as above: :

I, A. B. deputy returning officer for the parish (township or
ward, as the case may be) of — in the county, (city, riding, town
or borough, as:the case may be) of — do solemnly swear. (or af-
firm, as the case may be ) that, to the best of my knowledge and
belief, this poll book was.truly and correctly taken under my
Jirection, and contains a true and correct statement of the votes
taken at the poll for the said parish (township or ward, as the
case may be) held in pursuance of the precept of the returning
officer for the said county, (riding, city, town or borough, as ke
case may be) to me directed, and tested the — day of — in the
year of our Lord 18—.

§ 21. Deputy returning officer authorised to administer the
oath or affirmation of allegiance to any person desirous of taking
the same. §22. Returning officer to keep copies of all the poll-
books returned. to him by his deputies, and to transmit the ori-
ginal poll-books, with the writ of election and return, to the
clerk of the crown in chancery, within ten days after the elec-
tion closed; such original poll-books, with the affidavits of the
due taking of the same, shall upon the trial of controverted
elections, be taken as prima facie evidence. § 23. In case re-
turning officer shall die, or become incapacitated by accident or
sickness, his poll clerk to act in his stead, with authority to ap-
point a poll clerk and finish the election, and make the return.
Provided that before entering upon their duties they take and
subscribe the oaths prescribed for returning officers, deputy re-
turning officers, and poll clerks. § 24. Returning officer enti-
tled to the following fees:

' £ s d
For attendance on the day of opening the election ... 1 5 0
For attendance on the day of closing the election where

polls have been taken ............... eerresereesaenns 1 50
For an election clerk on-the former day - «.c.coeuneene. .1 00
For do.  do. on‘the latter day ..euverineiinnnens 1 00
For two constables on the-day of opening the election

and.the same on the day of closing it, where a poll

has been taken.....coerseerissninrisiinnsinnnennicenne 0100
For two constables at each poll, per diem each ......... 0 10 0
For messenger* to each returning officer, per mile for

each mile travelled ..cccvvevereraciencancs cesnene veeea 0 0 6
For each deputy per diem while taking the poll......... 1 0 0
For each poll clerk while taking the poll ..cccoceveseeee 10 0
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§ 25. Returning officer, deputy returning officer, or poll clerk,
after taking and subscribing the oath, to be conservators of the
peace until the close of the election, with the same powers for
apprehension and committal or holding to bail, or trying and
convicting violators of the law and good order, as are vested in
justices of the peace. Returning officer or deputy to have power
to command the assistance of all district constables and other per-
sous at such elections to aid and assist him in doing so: also to
swear in as many special constables as he may deem necessary:
and to commit any person for a breach of the peace, or violation
of good order, to the custody of any constable or constables, per-
son or persons, on view, for such time as he shall in his discretion
deem expedient, or by a writing under his hand commit to pri-
son for any period not exceeding the close of the election or poll.
§ 26. Upon the written application of any candidate, or of the
counsel or agent of any candidate, or of any two or more elec-
tors, any returning officer or deputy shall swear in such special
constables. §27. Returning officer or deputy may, during the
election or polling, demand and receive from any person any of-
fensive weapon, such as fire-arms, swords, staves, bludgeons, or
the like, in the hands or personal possession of any such person,
who, upon refusal to deliver the same, shall be deemed guilty of
a misdemeanor, punishable by fine not exceeding £25, and im-
prisonment not exceeding #hree calendar months, or by both, in
the discretion of the court; such weapons to be returned after
the election. §23. Every person convicted of dattery committed
during the election or polling, within two miles of the place where
such election or poll shall be held,shall be punishable by fine not
exceeding £25, and imprisonment for not more than three calen-
dar months, or either, in the discretion of the court. §29. It
shall not be lawful for any candidate, at any election, directly or
indirectly, to employ any means of corruption, or to threaten any
elector of losing any office, salary, income, or advantage, either
by himself or Lis authorised agent, with the intent to corrupt or
bribe any elector to vote for such candidate, or to keep gack
any elector from voting for any other candidate, nor to open and
support, or cause to be opened and supported, at his costs, any
house of public entertainment, for the accommodation of the
electors; and if proved, his election shall be void, and such
candidate incapable of being returned during that parlizment.
§ 30. Any person guilty of bribery, or any voter accepting
same, shall forfeit not less than £35, nor more than £100, i the
discretion of the court and jury, with costs of suit, to be recovered
by action in any court of record. § 31. Bribed votes to be struck
off the poll books, at the trial of any contested election.—
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§ 32. Any person employed as counsel, agent, attorney, poll or
check clerk, or in any other capacity, at.or for the purpose of
such election, accepting or taking any money, retaining fee,
office, place or employment, or any promise or security for the
same, within three calendar. months before or during such elec-
tion, or within fourteen days after, shall be incapable of voting
at such eleciion, and his vote, if given, shall be void. § 33. It
shall not be lawful for any candidate, with intent to promote his
election, or for any person, with intent to promote the election
of any such candidate, to provide entertainment, at his expense,
to any meeting of electors assembled for the purpose of promot-
ing such election, previous to or during such election, or to pay
for, procure or engage to pay for, any such entertainment, or to
furnish any money or other property to any person or persons
for the purpose of procuring the attendance of voters at the polls,
or to engage to pay or compensate any person for procuring the
attendance of voters at the polls, or to contribute money for any
other purpose intended to promote the election of any particular
person or persons, except only for defraying the expenses of
printing and circulation of votes, handbills and other papers,
previous to or during such election. Provided, that nothing
lerein contained shall extend to any entertainment furnished to
any such meeting of electors at the expense of any person at
his, her or their usual place of residence. § 34. Except for the
returning officer, or his deputy, or the poll clerk, or one of the
constables, or special constables, appointed by such returning
officer or his deputy, for the orderly conduct of such election or
poll and the preservation of the peace thereat, it shall not be
lawful for any person, not having a stated residence in such
parish, township or ward, for, at least six months before the
election, to come during the poll into such parish, &c. armed
with offensive weapons of any kind; as fire-arms, swords, staves,
bludgeons or the like; or for any such person, being in such
parish, &e. to arm himself during any part of such days with any
such offensive weapons, and thus armed to approach within fwo
miles of the poll. § 35. It shall not be lawful for any candidate,
or for any other person, to furnish or supply any eusign, stan-
dard or set of colours, or any other flag, to or for any person or
persons, with intent that the same should be carried or used on
the day of election, or within one fortnight before or after such
day, by such person or any other party as a party-flag, to
distinguish the bearer and those who might follow as the sup-
porters of such candidate, or of the political or other opinions
entertained or supposed to be entertained by such candidate, or
for any reason to carry or use any such ensign, standard, set of
Y

o



244, Zwbessiement,

colours or other flag as a party flag, within such county, riding,
&c. on the day of such election, or within one fortnight before
or after such day. § 36. It shall not be lawful for any candi-
date, or for any other person, to furnish or supply any ribbon,
label or the like favor, to or for any person whomsoever, with
intent that the same should be worn or used within such county,
riding, &c. on the day of election, or within one fortnight before
or after, by such person or any other party as a party-hadge, to
distinguish the wearer as the supporter of such candidate, or of
tue political or other opinions entertained or suppused to be
entertained by such candidate, or for any person i0 use or wear
any such ribbon, label or other favor, as such badyge, wirhin such
county, riding, &e. on the day of such election, or within one
fortnight before or after such day. §37. Every person offending
against any of the provisions of the next four preceding sections
of this act shall.be deemed guilty of a misdemeanor, punishable
by fine not exceeding £30, and imprisonment not exceeding six
calendar months, or by bath, in the discretion of the court.—
§ 38. One copy of this aci to be transmitted with the writ of
election to every returning officer and each of their deputies
throughout the province. ,

By the 6 V. c. 2. any member of the legislative assembly
accepting any office of prufit from the crown, whereby he shall
become accountable for any public ironey, his election shall be
void and seat vacant, and a writ shall forthwith issue for a new
election. Provided, that such person shall be capable of being
re-elected.  § 2. This act not to extend to officers in the navy
or army or militia receiving any new commission, excepting
only the steff of the militia receiving permanent salaries.

EMBEZZLEMENT.

By Stat. 4 & 5 V. ¢. 25. § 39. if any clerk or servant, or any
person employed for the purpose or in the capacity of a clerk
or servant, shall by virtue of such employment receive or take
into his possession any chattel, money, or valuable security for
orin the name or on the account of his master, and shall fraudu-
lently embezzle the same or any part thereof, every such offen-
der shall be deemed to have feloniously stolen the same from
his master, although such chattel, money or security was not
received into the possession of such master otherwise than by
the actual possession of his clerk, servant, or other person so
employed; and every offender, upon conviction, shall be liable at
the discretion of the court, to any of the punishments which the
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court may award, as in said act mentioned. § 40. Any number
of distinct acts of embezzlement not exceeding three, committed
within siz calendar months, may be charged in the indictment;
and except in the case of chattels, it shall be sufficient to allege
the embezzlement to be of money, without specifying any par-
ticular coin or valuable security. § 41. If any money or secu-
rity for the payment of money shall be intrusted to any banker,
merchant, broker, attorney or other agent, with any direction in
writing to apply the same, or the proceeds of such security, for
any purpose specified in such direction, and he shall in violation
of good faith, contrary to the purpose so specified, in any wise
convert the same or any part thereof to his own use or henefit,
every such offender shall be guilty of a misdemeanor, and being
convieted thereof shall be liable at the discretion of the court to
be imprisoned at hard labour in the provineial penitentiary for
any term not less than seven years, or imprisoned in any other
prison or place of confinement for any term not exceeding two
vears, or to suffer such other punishment by fine or imprison-
ment, or by both, as the court shall award. And if any chattel
or valuable security, or any power of attorney for the sale or
transfer of any share or interest in any public stock or fund,
whether of this Province, or of the United Kingdom of Great
Britain and Ireland, ox of Great Britain or of Ireland, or of any
British colony or foreign state or colony, or in any fund of any
body corporate, company, or society, shall be intrusted to any
banker, merchant, broker, attorney or other agent, for safe cus-
tody ot for any special purpose, without any authoritv to sell, ne-
gotiate, transfer, or pledge, and he shall in violation of good
fuith, and contrary to the object or purpose for which the same
shall have been entrusted to him, sell, negotiate, transfer, pledge,
or in any manner convert the same or the proceeds thereof to his
own use, every such offender shall be guilty of a misdemeanor,
and upon conviction shall be liable at the discretion of the court
to any of the punishments which the court may award, as therein
before mentioned. §42. This act not to affect any trustee in
or under any instrument whatever, or any mortgagee of real or
personal property; nor restrain any banker, merchant, broker,
or attorney or other agent, from receiving any money due and
payvable by virtue of any valuable security, according to the
tenor and effect thereof ; nor from selling, transferring, or other-
wise disposing of any securities or effects in his possession, upon
which he shall have any lien or claim, entitling him to do so:
unless such sale or transfer shall extend to more than what shall
be requisite for satisfying such lien, claim or demand: - § 43. .If
any factor or agent intrusted with any goods or merchandise for
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sale, or with any bill of lading, warehouse keeper’s or wharfin-
ger’s certificate, or warrant o order for delivery of goods or
merchandlse, shall for his own benefit and in violation of good
faith, deposit or pledge the same or any of them as a security
for any money or negotiable instrument, borrewed or received
by such factor or aoent, at or before the time of making such
deposit or pledge, or intended to be thereafter barrowed or re-
ceived, every such offender shall be guilty of a misdemeanor,
and being convicted thereof shall be liable at the discretion of
the court to be imprisoned at hard labour in the provincial peni-
tentiary for any termn not less than seven years, or imprisoned
in any other prison or place of confinement for any term not
exceeding two years, or to suffer such other punishment by fine
or imprisonment, or by both, as the court shall award; but no
such factor or agent shall be liable to any presecution for depo-
siting or pledomo any such goods or merchandise, or any of the
said documents, in case the same shall not be made a security
for or subject to the payment of a greater sum than the amount
justly due and owing te such factor or agent from his principal,

‘together with the amount of any bill of exchange drawn by or
on account of such principal. and accepted by such factor or
agent. § 44 This act not to deprive the party aggrieved of
any remedy at law or in eqmtv ; nor shall the conviction of any
offender be evidence against him: nor shall any accused party
be convicted upon any “evidence disclosed by him in any court

of law or equity, or before commissioners of bankrupt.

EMBRACERY,

Is an attempt to influence a jury corruptly to one side by
plomlsea, persuaqons, entreaties, molley, entertammenta, an&
the like. The punishment for the person embracing is by fine
and imprisonment; and for the juror so embraced, UJF it be by
taking money the punishment is (by divers statutes of the reign
of Edw. 3 ) perpetual infamy, imprisonment for a year, and.
forfeiture of the tenfold value. BIL Com. p. 140. 15 Ed.

EMIGRANTS.

By the 4 & 5 V. ¢. 12. intituled, *““An act to create a fund
for defraying the expenses of enabling indigent emigrants to
proceed to their place of destination, and of supporting them
until they can procure employment,” it is enacted by § 1. that
a rate or duty of 5s. currency, for every passenger or emigrant,
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be payable by the master of every vessel arriving at Quebec or
Montreal from any port of the United Kingdom, or in any other

art of Europe, with passengers or emigrants therefrom.—
§ 2. Two ehildren, each unaer fourteen, or three children, each
nnder seven, shall be reckoned as one passenger; children under
twelve months not to be reckoned. ~§ 3. Master not to allow
any passenger to leave the ship until he has delivered a list to
the collector and a receipt given for the duties payable, under
the penalty of £25 for every passenger leaving the ship contrary
to the act: passengers permitted to leave the ship before arrival
in the harbour of Quebec under certain conditions. §4. Passen-
ger may remain on board the ship after arrival forty-eight hours
with lis baggage, and any master compelling a passenger to
Jeave before that time shall incur a penalty not exceeding £5
for every passenger compelled to leave; nor shall any master,
before the expiration of said forty-eight hours, remove any
passenger’s berthing or accommodation, under the like penalty.
§ 7. The moaies raised under this act shall be applied, under
such rules and regulations as the Governor shall appoint, in
defraying the expense of ‘medical attendance and examination
of destitute emigrants on their arrival, and of enabling them to

roceed to their places of destination and in providing for their
support until they procure employment.  § 8. Penalties under
this act may be recovered on oath of one credible witness, other
than the prosecutor, in a summary way before any two justices,
in the city of Quebec or Montreal, and such justices may com-
it the offender to the common gaol of the district until such
penalty and costs are paid; and one moiety shall belong to her
Majesty for the purposes of this act, and the other moiety to
the prosecutor. :

By the 4 & 5 V. c. 14. the household goods and necessaries
of all kinds, of any person or persons coming into this province,
or any part thereof, for the purpose of actually settling, are
exempt from provincial duties inforced by said act; but such
exemption not to extend to any goods, wares or merchandize
brought or imported by such person or persons for trade or call.

ESCAPE.

WrERE a person hath another in lawful custody, upon an
arrest, whether made by himself or another, if he suffer bim to
go at large, before he is delivered by lawful authority, it is an
escape, for which he is punishable; but the arrest must be fora -
real and not a supposed erime. 2 Haw. c. 19.§2. And the
imprisonment must be for a criminal offence. I5.§8. Anda’
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gaoler is guilty of the offence, if he give a prisoner more liberty
than the law allows; or, if he suffer the prisoner to go out for a
time, though he afterwards return. IJ. § 5. and Dalt. c. 159,
Where a person is found guilty on an indictment of a negligent
escape, he is punishable by fine and imprisonment, according to
the quality of the offence. 2 Haw. c. 19. 1 Hale, 600. 604.—
And if a voluntary escape, he is punishable in the same degree
as the offence of which the party is guilty; but no one shall be
deemed guilty but the actual offender. 2 Haw. c. 19. § 23.

By statute 16 G. 2. c. 31. to assist a prisoner convicted of
treason or felony to attempt an escape, is felony, and subjects
the offender to transportation for seven years; and if the party
be committed for petit larceny, or on a civil process for debt,
amounting to £100, he shall be guilty of a misdemeanor, and
liable to fine and imprisonment; and for conveying any disguise,
or instrument, or arms, to facilitate the escape of prisoners con-
victed of or committed for treason or felony, the offender shall
be transported for seven years; or if for petit larceny, or civil
process for a debt, &c. amounting to £100, he shall be deemed
guilty of a misdemeanor, and be liable to fine and imprisonment.
§2and 8. And assisting a felon to escape from a constable, is
by this statute also made felony, and subjects the offender to
transportation for seven years. JIb.

This statute does not extend to cases where an actual escape is
made, but only to cases where an attempt is made, without effect-
ing the escape. R. v. Tilley and others, O. B. Sess. 1795.

Warrant to apprelend a person for Escaping from the House of
Correction.

To the Constable of — in the Home District.

Home District, | Forasmuch as A. B. keeper of the house of

to wit. correction at — in — hath this day made
information and complaint, upon oath, before me, J. C. Esquire,
one of her Majesty’s justices of the peace, acting in and for the
Home District, that C. D. hath unlawfully and wilfully escaped
from the house of correction at — aforesaid, and from and out
of the custody of him the said A. B. the keeper thereof, before
the expiration of a certain term, for which he the said C. D. was
ordered to be imprisoned and kept to hard labour therein: These
are therefore to command you, the said constable, forthwith to
apprehend and bring before me, or some other of her Majesty’s
justices of the peace for the said district, the body of the said
C. D. to answer unto the said complaint, and to be further dealt
with according to law.

Given under my hand and seal, &c.
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ESTREAT.

Ax EstreaT (from extracfum) is a true copy or extract of
some original writing or record, containing an entry of fines or
amerciaments imposed by a court of record, or other competent
authority; but when applied to a recognizance itself, is extracted
or taken out from among the other records, and sent up to the
exchequer. 4 Bl Com. 253.

* By the. 7 W. 4. ¢. 10. § 3. all fines, issues, amerciaments,
and forfeited recognizances, (except such as shall by any act be
directed to be otherwise levied,) which shall be set, imposed,
lost, or forfeited, by or before any general quarter sessions of
the peace, shall within 21 days after the adjournment of the
court be entered on a roll by the clerk of the peace, which roll
shall be made out in duplicate and signed by the clerk of the
peace. §4. One of said rolls to remain deposited in the office
of clerk of the peace, and the other shall, so soon as prepared;
be sent by the clerk of the peace, with a writ of fieri facias and
capias according to the form in the schedule marked B, to the
sheriff of the district, which writ shall be authority to such she-
riff for levying same, or for taking into custody the bodies of
such persons, in case sufficient goods cannot be found; and
every person so taken shall be lodged in the common gaol of
the district until satisfaction made, or until the general quarter
sessions shall upon cause shewn by the party as hereinafter men-
tioned, make an order in the case, and such order be fully com-
plied with. §5. In every case of default whereby a recogni-
zance may be forfeited, if the caunse of absence be made Rnown
to the court, the court may on consideration of such cause, and
also considering whether by the non-appearance of such person
the ends of justice have been defeated or delayed, forbear to order
the recognizance to be estreated : and with respect to all recogni-
zances estreated in court, and fines imposed for the non-attend-
ance of any juror or constable, or of any public officer bound to
attend at such court, it shall be in the power of the chairman of
the sessions, and any two justices who presided at such court,
to make an order directing that the sum forfeited upon such re-
cognizance or fine imposed be not levied, provided it shall ap-
pear satisfactorily that the absence of such party was justifiable;
and for such purpose it shall be necessary for the clerk of the
peace, before sending to the sheriff any roll with a writ as di-
rected by this act, to submit the same to the chairman for his
revision, who, taking to his assistance two of the presiding jus-
tices, shall make a minute on the roll of such recognizances and
fines as they may think fit to direct not to ‘be levied, and the-
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sheriff shall forbear to levy the same. § 6. The sheriff upon
taking lands or tenements in execution, shall advertise the same
in like manner as lands in execution in other cases, and no sale
shall take place in less than twelve calendar months from the
time the writ shall come into the sheriff’s hands. § 7. The
clerk of the peace shall at the foot of each roll make and take
the following affidavit:—<1I, A. B. (describing his office) make
oath that this roll is truly and carefully made up and examined,
and that all fines, issues, amerciaments, recognizanggs and for-
feitures, which were set, lost, imposed or forfeited, at"or by the
court therein mentioned, and which in r