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PREFACE.

Trms Lirrue Work was prepared by me under the sanction
of the Government. It has been compiled principally from Eng-
lish Text Writers on Magisterial Law, which I have condensed
and made applicable to local requirements. My object has been
to give to Outport Magistrates as clear and definite instructions
and forms for all their ordinary duties as could be condensed
within the small space at my disposal. I have endeavoured to
be accurate, and in nearly every case I have given my authorities
and quoted reported cases. I have to thank His Honor Sir
Huea W. HovLes, the Chief Justice, for having kindly gone over
the whole work, partly in manuscript, and partly in print, and I
have his authority for stating that it meets with his entire ap.
proval. I also beg to thank Mr. Bexnerr's Government for
having authorized me to prepare, and the present Attorney
General for having allowed me to publish the work, at the ex-
pense of the Government. If the perusal of this Manual should
tend to assist my brother Magistrates in the discharge of their
onerous duties, and enable them to carry out the Law with more
accuracy and efficiengy, I shall feel amply repaid for all the
labour and thought I have bestowed upon its preparation.

D. W. PROWSE.

St. John’s, Newfoundland, l
January 10th, 1877. <)
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ADDENDA

Page 87.—For the words, * the Jurors of our Lady, &c.,” read

¢

f¢the Jurors for our Lady.”

104.—For ** James 8. Grieve,” read “ James J. Grieve.”
181, Sec. 28.—For *“ not exceeding one year,” read *‘two

years.”

287, Sec. 9.—This dicta has been altered by sec. 15, page

289, taken from Imperial Act 82 & 88 Vie., cap.
68, and on this point see Roscoe, Nisi Prius,
Evidence — Edition of 1875, p. 176, where it is
laid down ¢ Promise and Declaration in liew of

" Qath.” Until very recently, persons who from

defective education, did not understand the reli-
gious obligation of an oath, and also persons
who did not acknowledge an absolute Divine
Power, or acknowledging such a Power, did
not believe it would punish perjury, were equally
incapable of giving evidence ; but all objections
on these grounds have now been removed by the
above Statute.
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CHAPTER 1.

OFFICE OF JUSTICE OF

Secrions
1.—Office of Justice of the Peace.
2. ~Justices, how appointed.
8.—Commission of Justice of the
Peace.
4.—Oaths to be taken.
5.—Oath of Allegiance.
6.—O0ld form of Oath of Office.
7.—0ld form of Oaths abolished.
8.—8ections of Promissory Oaths’Act,
1874. Form of Official Oath.
9.—Form of Judicial Oath.
10.—Oath of Allegiance, by whom to
be taken.
11.—Judicial Oath and Oath of Alle-
giance, by whom to be taken.
12,—Official Oath, by whom to be
taken ; proviso, not to apply
where Bpecial Oaths provided.

THE PEACE, DUTIES, &C.

SEeorions

18.—Officer declining or neglecting to
take Oath, disqualified, or to
vacate office.

14,—Name of British Sovereign for
time being, to be substituted
from time to time.

15.—Affirmation may be madein lien
of Oath.

16.—General observations on Oaths,
&c. Mandamus, Rule Nisi, of
Supreme Conrt.

17.—Justices not to try cases when
interested.

18.—Justice must be impartial.

19.—Quarterly returns of fines, &e.

20.—Bribery. y

21.—Warrants must be executed by
Constables.

1. The office of Justice of the Peace is one oM great anti-

quity, and has always been considered, both in Great Britain and
%in thé Colonies, a highly honourable position.

2. Justices of the Peace in this Colony are appointed by

the Governor, as the Queen’s Representative. The Commission

is issued under the Great Seal of the Island, and is headed,—

‘ Victoria, by the Grace of God

Britain and Ireland, Queen, &ec.”

of the United Kingdom of Great
The meaning of this is, that
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2 Commassion.

by the theory of the British Constitution, the Sovereign is the
fountain of honor, of office, and of privilege, (a) and thus the
Sovereign alone (or her Representative, as the Governor for ex-
ample,) has the power of conferring honours, dignities, or privi-
leges upon Her subjects ; it will thus be seen that the office and
honourable position of a Justice of the Peace in this Island,
given to him by his Commission, is constitutionally as much
given and granted to him by Her Majesty, as the highest office
held under the Crown. Another reason also why the Commis-
sion is isstied in the name of the Queen, is that Her Majesty is
the Fountain of Justice and the General Conservator of the
Peace in Her Realms, () and from the Sovereign alone can any
of Her subjects receive authority to administer justice.

8. The form of the Commission, which was revised in the
latter part of the Reign of Queen Elizabeth, and was then settled
nearly in the form now used both in England and in this Colony,
requires the Justice ‘/to keép and cause to be kept all Ordinan-
ces and Statutes, for the good of our peace and for the preser-
vation of the samé;” “to chastise and punish all persons that
offend against the form of those Ordinances and Statutes.” The
next paragraph refers to the authority of Justices of the Peace
to bind over to keep the peace all persons who have threatened
violence against the persons or properties of their neighbours;
then follows the authority and power to hold Quarter Sessions,
the regulating of Public Houses, Weights and Measures, and
refers in antiquated language to various other subjects, all of
which are now regulated by Statute, and will be referred to
hereafter in their proper places. In the concluding portion of
the Commission these words are used, ¢ and, therefore, we com-
mand you that to keeping”the Peace, Ordinances and Statutes,
and all and singular other the premises, you diligently apply
yourself.” .

4. On receiving his Commission, a Justice of the Peace
has now, by law, to take two Oaths ; first, the Oath of Supre-
macy, which is in the following form :—

(a) Kerrs. Blackstone, p. 65.
(b) Kerrs. Blackstone, p. 64,

. % L A
faithful and
(Her Heirs
Gon.
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5. I, A. B., do sincerely promise and swear that I will be
faithful and bear true allegiance to Her Majesty Queex VicTomia,
(Her Heirs and Successors, according to Law,) * so help me
Gonb.

6. Secondly, the Oath of Office, which was in the follow:
ing form :— "

“ You shall swear, that, as Justice of the Peace for the ——
District of Newfoundland, in all articles in the Queen'’s Commis- "
sion to you directed, you shall do equal right to the poor and to
the. rich, after your cunning wit and power, and after the Laws
and Statutes of this Colony thereof made : and you shall not be of
Counsel of any quarrel hanging befor§ you : and that. you hold
your Sessions after the form of the Stabutes thereof made : and
the issues, fines and amerciaments that shall happen to be made,
and all forfeitures that shall fall before you, you shall cause to
be entered without any concealment or embezzling, and truly
send them to the Receiver General for the use of the Colony.
You shall not let for gift or other cause, but well and truly you
shall do your office of Justice of the Peace in that behalf: and
that you take nothing for your office of Justice of the Peace to
he done, but of the Queen, and fees accustomed and costs limited
by the Statute ; and you shall not direct or cause to be directed,
any Warrant (by you to be made) to the parties, but you shall
direct them to the Constables of ‘the said District or other the
Queen’s Officers, or Ministers, or other indifferent persons, to
do execution thereof. So help you Gob.”

7. I have given the preceding form of Oath of Office as it
has been taken by a large number of Justices, and until 1874 was
the Oath required by Law; it has been now abolished by the
Promissory Oaths’ Act, 1874, and the Oaths required by Law,
at present, are in a much shorter form, and are given below ;

they are quite as comprehensive as the old Oaths, and are pre-
cisely to the same effect :—

SECTIONS OF PROMISSORY OATHS' AcT, 1874,

8. The Oath in this Act referred to as the Official Oath,

* Nore.—The words ‘ Her Heirs and Successors according to Law,” are
added in accordance with  The Promissory Oath Act, 1874.”
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shall be in the form following, that is to say; I, .
do swear that I will well and truly serve Her Majesty, Queex | . . 9.)
Vicroria, in the office of ———, sé help me God.” (Sec. 8. ’
9. The Oath in this Act referred to as the Judicial Oat ' every pt
, shall be in the form following, that is to say; ¢ I, ———<%, do solemn J
swear that I will well and truly serve our Sovereign Lady Queex may, ins
Vicroria, (‘in the office of Justice of the Peace for the ————— the form
District of Newfoundland,) and I will do right to all manner of ¢ Solemu
people, after the laws ahd' usages of this Colony, without fear word ‘i
or favor, affection, or ill-will, so help me Gon.” (Sec. 4.) (Nec. 10.
10. The Oath of Allegiance, in the foregoing form, shall y 4 16.
hereafter be tendered to, and taken by, .all persons who are by will shew
Law required to take the Oath of Allegiance. (Sec. 5.) Justice o
11. The Judicial Oath and Oath of Allegiance shall be ‘ not mere
taken by the Chief Justice and Justices of the Supreme Court, solemn s
Judges of District Courts, and by all Stipendiary Magistrates, whom thy
Justices of the Peace, or otherPérsons appointed to any Judicial his loyal
Office, as soon a8 may be after his acceptance of Office ; and and auth
such Oaths shall be tendered and taken in the manner in which yourself 1
the Oath required to be takgn by such officer, previously to the - ing how
passing of this Act, on entering his office, would have been little wor
tendered and taken. (Sec. 6.) own credi
12. The Oath of Office shall be tendered to and taken by do your ¢
all persons who are now, or hereafter may be, required by Law : I may a
to take an Oath of Office; provided that this Section shall not pelled by
extend to persons holding Offices for-which special Qaths have to do wh
been appointed under Acts of the Legislature. (8ec. 7.) : where yo
18. If any Officer required by law to take any of the may be
Oaths hereinbefore mentioned, declines or neglects, when any :
Oath required to be taken by him under this Act is duly tendered, duty(i(;)cast‘
to take such Oath, he shall, if he has already entered on his and 4. being
Office, vacatethe same ; and if he has not entered on the same, thority ‘a8 §
be disqualified from entering on the same ; but no person shall | Supreme Co
be com*e\lled, in respect of the same appointment to the same him to do h
Office, fo take such Oath or make such Affirmation more times ‘ e gf:’::‘;‘:
. than one. (Sec. 8.) . sod nuler &
14. Where, in any Oath under this Act, the name of Her 2 (*) Bee
present Majesty is exprcssqd,)thc nampe of the British Sovereign, - thority of Q

L
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for the time being, shall be substituted from time to time.
(Sec. 9.) ' : ‘
15. Whengn Oath is required to be taken under this Act,
every person for the time being by law permitted to make &
solemn Affirmation or Declaration, instead of taking an Oath,
may, instead of taking such Outh, make a solempn Affirmation in
the form of the Oath hereby appointed, substituting the words
¢ Solemnly, sincerely, and truly, declare and affirm,” for the
word ¢ swear,” and omitting the words, ‘‘so help me Gob.”
(ec. 10.)

16. A careful consideration of the Commission and Oaths
will shew how paramount and binding are the obligations of &
Justice of the Peace t¢ be loyal and faithful to his Sovereign,
not merely as an ordinary subject, but also as one bound by the
solemn san®lity of an Oath to a special obligationyand one on
whom the Representative of the Sovereign, reposing confidencein
his loyalty, integrity, and ability, has conferred special power
and authority, The Commission requires you diligently to apply
yourself to do your duty, and as you eannot do it without know-
ing how to do it, it is to be hoped that a careful study of this
little work may in some small degree assist you ; for your
own credit and honor, and by your Oath, you are required {o
do your duty whilst you hold the Queen’s Commission ; and
I may add, that if you refuse to do it, you may be com-
pelled by a Writ of Mandamus (a) from the Supreme Court,
to do what the Law imposes on you as a duty; and in cases
where you refuse to do any act relating to your office, you
may be compelled to do it by another proceeding called a

i

(a) * Mandamus,” from the Latin, means ‘“ we command.” Whenever a
duty is cast upon a Justice, the Law requires that he shall promptly fulfil it;
and if bei‘ng properly’ requested to perform an act within the scope of his au-
thority as a Justice, he without any sufficient reason declines to do so, the
Supreme Court, (*) on application for the purpose, will interpose to compel
him to do his duty.

For further inforniation refer to Oke, p. 46 & 47, 48 & 49, where the cases

are given where a Mahdamus issued and also where a Mandamus was refused,
and under title ** Mandamus” in this Manual.

(*) Bee p. 8, Appendix Consol. Stat., where Sup. Court hag all the au<
thority of Queen’s Bench, &c., and Consol. Stat., p. 226,




6 Commission.

Rule Nisi (a) of the Supreme Court; (b) you must not allow
any consideration, whether political, sectarian, or personal, to
interfere in any way whatever with your Magisterial duties ; you
must have no regard to any man’s position in society, but you
must do, as-your Oath compels you to do, equal justice to rich and
poor. “You shall not be of Counsel of any quarrel hanging
before you,” means that you must hear bhth sides, not prejudge

the case or take up one side of any dispute'that may be brought
before you.

-

17. You must also be careful not to try or take any part
in the adjudication of any case in which you are pecuniarily in-
terested, (c)_eifher directly or indirectly.

18. I know it is a difficult matter for an Outharbor Magis-
trate, to keep clear of all the petty jealousies, quarrels and
disputes that naturally arise in all small communities, but if you
act-with common sense, prudence and good judgment, and are
rigidly impartial n your decisions, you will manage it, and gain
the confidence and respectof the community in which you reside.
You should also specially avoid being a political partizan ; you
have a perfect right to hold your own individual opinions; both
in political and other matters, and you have a right to express
them privatcly as an individual, but you should be specially and
particularly careful never to permit your political or your religious
bias to interfere in any way whatever with your impartiality and
independence as a Magistrate. v

19. You must make accurate and rogulaxeturns quarterly
(d) (each quarter ending on first day of January, April, July,

(a) From the Latin word ¢ Nisi,”” unless, because the Rule concludes
with the words, ‘ unless cause to the contrary be shewn within

days.

(b) See Chap. 4, Sec. 5, and also Chapter 5 of this Manual, of stating a"
case for opinion of Supreme Court.

(c) No Justice of the Peace, however duly authorized, in all other re-
spects can act judicially in a case wherein he is himself a party, or wherein
he has any direct or indirect pecuniary interest (either as principal or agent)
however small. The principle of Justice that ¢ no one can be a Judge in his
own cause,” pervades every braneh of the Law, and’is as ancient as the Law
itself. Oke, p. 29, &c.

(d) Consol, Stat., p. 44.
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The Duties of Fustices of the Peace. vi

and October,) of all (a) fines, fees, and other monies you are
required by Law’to return to the Receiver General, where there
is no Clerkgef the Peace to do this duty, (b) and where there is
a Clerk of*thé Peace, you should revise and certify his returns.

20. -The words *“ you shall not let (¢) for gift, &e.,” means
you shall not delay or put off a cause for a bribe ; let is an ob-
solete word, the original meaning was to retard. For the honour
of our Judiciary, both great and small, the crime is now as

obsolete as the word.

21. Lastly, all Warrants and other Process must be exe-
cuted by Constables, &c., never by persons interested.

SEcTIONS
1.—Authority, either Ministerial or
Judicial.

2.—Judicial functions.

8.—Ordinary Jurisdiction.

4.—Justices to have same jurisdic-
tion as Justices in England.

5.—Jurisdiction in‘ absenee of Sti-
pendiary Magistrate.

6.—Criminal jurisdiction of Justices
in absence of Stipendiary Ma-
gistrate.

7.—Powers of Stipendiary ldrger
than English Stipendiary Magis-
trates.

CHAPTER II.

THE NATURE OF THE DUTIES OF JUSTICES OF THE PEACE.

SEcTIONS -
8.—Examples of Power in Criminal
cases.

9.—Authority in Civil business—one
Stipendiary Magistrate may
hold Quarter Sessions for Civil
busipess.

10.—Btipendiary Magistrate out ‘of
Session, like Jurisdiction.

11.—Civil Jurisdiction of Quarter Ses-
sions.

12>—Authority to attach monies, &o.,
after judgment.

13.—Power to grant Licenses, &o.

14.—Where no Clerk of the Peace,
Justice may act as such.

1. The authority of Justices of the Peace is either minis-

terial or judicial ; the ministerial functions of Justices consist of

(a) Fines—except in some special cases, referred to hereafter, half of

the fine is paid to the.Informer, the other half to the Receiver General.
(b) Consol. Stat., p. 43.—Where there is no Clerk of the Peace, & Jus-
tice or Stipendiary Magistrate may perform his duty.

(c) See Webster’'s Dict., word ** let.”
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8 The Duties of Fustices of the Peace.

receiving informations or eomplaints for indictable offences which
can only be tried by a jury in the Supreme Court or the Supreme
Court on Circuit, or in some cases in the Quarter Sessions ;
also, for offences on matters triable in a summary manner,
causing the party charged to appear and answer, either by
Summons or Warrant ; levying rates under the Sheep Killing
Act, and many other Acts of the same character ;—these are the
ministerial functions of Justices of the Peace, as distinguished
from their judicial functions. v

2. Their Judicial functions chiefly consist : first, of the trial
of offenders at Quarter Sessions and under their summary juris-
diction in small Criminal cases ; second, adjudicating or deciding
cases such as between master and servant, in the fishery, and
many other cases of a similar character, the first being called
their Criminal jurisdiction, whilst the second is described as
their Civil jurisdiction.

8. The ordinary jurisdiction of Justices of the Peace,
under the English Crintinal Law, as applied to this Colony, is
given to Justicés of the Peace in Newfoundland by the Section
following :—

4. ‘“ Justices of the Peace shall have and exercise, in
proceedings of a=criminal or other nature, the like powers,
authorities, and jurisdiction, where the same shall not be inap-
plicable, as Justices of the Peace in England may now or here-
after by law exercise there, except as may be otherwise provided
by Local enactment.”—(Cap. 18, Sf?. 8, Consol. Stat.)

5. Justices of the Peace in Newfoundland have, besides
this ordinary jurisdiction, specigl powers conferred on them.
In page 48 of the Consolidated gfb,tutes, Chapter 18, Section
10, it is provided that ‘in all places where there shall be no
résident Stipendiary Magistrate, or where he shall be absent, any
Justice of the Peace, in or near the locality, shall and may per-
form and exercise,all the functions, powers and authorities which
are or might be exercised or performed by a Stipendiary Magis-
trate, under the provisions of these Consolidated Statutes.”

6. At page 42, Section 6, of the same Chapter, it is also
provided ‘ Any such Stipendiary Magistrate shall also have and

exercise the
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Thg Duties of Fustices of the Peace. 9

exercise the like power, authority and jurisdiction, in the hearing
'es which ] and determining of summary proceedings on complaints, and
Supreme the carrying out of ahy conviction thereon, as any two or more
lessions ; . of Her Majesty's Justices of the Peace now or hereafter may
manner, R exercise under any Law that may be in force in this Colony, and
ither by , shall have the same power and authority fo reqmre and compel
» Killing the attendance of witnesses.”

e are the 7. These last Sections give very large powers to Stipen-
1guished diary (or paid) Magis;crates; larger powers, in some respects,
1 even than are conferred on Stipendiary Magistrates in England ;
the trial 4 (a) for instance, under Section 4 of the same Chapter, (page 42,
Ty juris- Consol. Stat.) ¢ The Court of Sessions for the transaction of
deciding ] Civil business may be held by one Stipendiary Magistrate.”?
ery, and : 8. These large powers, both in Civil and Criminal business, "
g called are all conferred on a Justice of the Peace where there is no

ribed as resident Stipendiary Magistrate, or where he is absent. I will

just notice some of the powers thus conferred in Criminal cases.
By Comnsol. Stat., p. 228, he can try and convict persons stealing
codfish, of a value not exceeding twenty dollars. Under the Im-
Section periab Act, 24 & 25 Vie., C. 100, 8. 42, he can give two months’
imprisénment for assault, or fine five pounds stg.; and he can
give six months’ imprisonment and twenty pounds stg. fine for
aggravated assaults on boys under fourteen, or females.

9. I will now notice some of the powers conferred by the
above 10th Section on Justices of the Peace in Civil business,
where the Stipendiary Magistrate is absent, &c.

Sec. 4, same Chapter, provides,—‘ The Court of Sessions
for the transaction of Civil business, may be held by one Stipen-
diary Magistrate.” In the absence, &c., of Stipendiary, the
Justice of the Peace in or near the locality, might then hold the
Quarter Bessions for the transaction of civil business, in places
mt, any ] where such Court was held.

\ay per- 10. Should there be no Court of Sessions, however, the
s which next Section gives all the Civil jurisdiction of that Court to a

Magis- Stipendiary Magistrate at all times, and this jurisdiction in the
S.”
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absence, &c., of the Stipendiary, may be exercised by the hono-
rary Justice. ¢ Stipendiary Magistrates, out of Session, may
exercise the like jurisdiction in Civil cases, as the Court of
General and Quarter Sessions, with the like powers and au-
thorities.”

11. The Civil jurisdiction of the Court of Quarter Sessions
is given in 8rd Sec. of same Chapter :—‘* The said Courts, (that
is Quarter Sessions), may hear and determine, in & summary
way, all Civil Actions for the recovery of debt or damages to the
amount of twenty-five dollars, save Aetions in which the title to
any land or tenement may be in question ; and except Actions
for libel or slander, replevin, malicious prosecutions, and Actions
against any Justice of the Peace, or other Public Officer, for acts
done in the execution of his duty ; and may hear and determine
all disputes, to any amount, concerning the wages of servants in
the fishery, the supply of bait and the hiring of boats for the
fishery."”

12. By the-following Section, the Stipendiary Magistrates
have authority to attach monies in the hands of third parties,
&c. This power may also be exercised by the honerary Justice
in the absence, &c., of the Stipendiary :—

Sec. 7, Cap. 18, Consol. Stat.—*‘ Any of the said Courts of
Session, or Stipendiary Magistrates, before whom judgment shall
be recovered, may attach monies, goods, debts, and effects, in
the hands of any: third party, and summon and compel by War-
rant, if necessary, the attendance of any party for examination,
and make and enforce the observance of such order thereon as
to the said Courts or Magistrates shall appear just: Provided,
that no such Attgchment shall affect executory contracts or debts
not aotually due.”

18. A Justice so situated may also grant Licenses for the
Sale of Intoxicating Liquors, under License Act, 18765, (¢) where
there is no Quarter Sessions for the District, Town, or Place,
where he resides ; he may also exercise many other powers, both
ministerial and judicial, which will be hereafter noticed.

@. See Chapter ‘1 Of Intoxicating Liquors.”
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14. By Section 11, “ A Stipendiary Magistrate or Justice
of the Peace, in any District or Place where there shall be no
Clerk of the Peace, or in his absence, may perform the duties of
such Officer.” A Justice thus acting, would be-éntitled to receive
the fees of the Clerk of the Peace, and also to ten per cent. on
all License money received.

CHAPTER III

JURISDICTION OF JUSTICES OF THE PEALE AS TO LOCALITY; &C.

BrcTioNs SEecTIONS
1.—Justice’s power confined to his | 7.—Iudictable offences on the High
District in certain cases. Seas in British Ships.
2.—Central District defined. 8.—Accessories.
8.—Northern District. 9.—Offences in British Ships.
4.—Southern District. 10.—Larceny.
5.—Labrador.

11.—Larceny from wrecks.
6.—Warrant may issue for offence | 12.—Where title to land involved.
committed within jurisdiction, | 13.—In assault, example.
no matter where ofiender re-
sides in the Colony.

14.—Under Malicious Injuries’ Act.
15.—Course to be pursued in such cases.

1. A Justice of the Peace is generally appointed for one of
the three Judicial Districts into which this Colony is divided, or
for the Labrador ; and his power and authority, except in special
cases, which will be referred to hereafter, is confined within the
District named in his Commission ; he cannot exercise any coer-
cive or judicial act out of the District for which he has been
appointed (a) ; it will be necessary therefore first to define the
limits of each Judicial District (b).

2. Tae Centean Districr includes all settlements in the
peninsula of Avalon, lying between an imaginary line drawn
from the La Manche River inclusive, to Holyrood in Conception

(a) See Stones’ Jus. Manual, p. 477.

(b) For fuller information, sec notes. E. M. Archibald's Digest, pp. 55
& 56.
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Bay, exglusive, and includes Belle Isle, and the adjacent Islands
in Conception Bay.

8. Tae NorTrERN DisTrIOT comprises and includes all that
portion of the Island, and the Bays and Rivers of the same, and
the Islands in or adjacent thereto, and dependent on the Gov-
ernment thereof, situate and lying between the Northern and
‘Western limits of the Central District, and Cape Norman in the
Straits of Belle Isle, inclusive of the Settlements contiguous to
the said Cape.

4. Tue SovrnerN DistricT comprises and includes all that
portion of the Island, and the Bays and Rivers of the same, and
the Islands in or adjacent thereunto, and dependent on the
Government thereof, lying and situate between [Cape Norman,
aforesaid, and proceeding by the Western, SouthIn and Eastern
shores to the La Manche River, aforesaid.

5. Lasrapor is thus defined in the Governor's Commis-
sion: ‘“ All the Coastd of Labrador, from the entrance of Hud-
son’'s Straits to a line to be drawn, due North and South, from
Ansd Sablon on the said Coast to the fifty-second degree of North
Latjtude, and all the Islands adjacent to that part of the said
Coast of Labrador, as also of all forts and garrisons erected and
established, or which shall be erected or established within or

on the Islands and Coast aforesaid. (a)

6. Whilst the general rule holds good that the Justice's
jurisdiction is in general confined to the District named in his
Commission, (b) there are certain cases in which his jurisdiction
is more extended ; for instance, Justices are authorized to issue

(a) The Imperial Act,49 Geo. 3,C. 27, 8. 14, annexes, to the Government
of Newfoundland, the Island of Anticosti, and the Coast of Labrador to the
River 8t. John, but by the Imperial Act 6 Geo. 4, C. 59, §. 9, this Island
and part of the Labrador is reannexed to Canada, and the boundary of so
much of Labrador as remains subject to the Government of Newfoundland, is
defined in accordance with the Governor's Commission as given above.

(b) Bome Stipendiary Magistrates and some Honorary Magistrates are
Justices of the Peace for the Island of Newfoundland and its Dependencies :
in that case their jurisdiction extends over Newfoundland and Labrador. All

the District Judges have such jurisdiction, ex officio.
~
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a Warrant (a) to apprehend and to commit for trial any person
charged on oath before them with having committed an (b)
indictable offence within their jurisdiction, no fhatter where such
person shall reside within the Colony and its Dependencies. (c)

7. The Justice is also authorized to issue his Warrant for
the arrest of any one who has committed an indictable offence on
the high seas, in a British ship, when the offender comes within
the Justice’s jurisdiction. (d)

8. All accessories (¢) to any felony may be tried in the
same manner as the principal criminal.

9. All offences whatsoever, committed in British ships at
sea, or by British subjects in a foreign ship, may be taken cog-

(a) SBee Forms of Warrant in Appendix of Forms.
(b) 11 & 12 Victoria, C. 42, 8. 1, (Imperial Act), Oke, p. 21. The mean-
ing of the word Indictable is explained in a subsequent Chapter ; see Index,
under head Indictable.

(¢) The course to be pursued, when the offender has left the Dmtnot, is
to send the Warrant by one of your Constables to a Magistrate residing near-
est to where you believe oftender is; the Constable then can swear to your
signature—on proof of your signature the other Magistrate backs your War-
raunt, (see Backing Warrants), and the Warrant then holds good for all the
District over which the Magistrate backing the Warrant has jurisdiction. You
would, of course, only send your Constable in important cases, and where it
was necessary for him to identify the offender. In ordinary cases of assault,
and in bastardy cases, the practice is to send the Warrant by post to the Ma-
gistrate residing nearest o where offender is, and generally there is some one
who can prove the signature and identify prisoner.

(d) A British ghip is in law part of the Territory of the United King-
dom, and all on board are at all times and in all places, subject to English
Law. This is the general principle. This special power is given by Statute,
(see Arch. Crim. p. 30 & 81.) ‘

(¢) AcomssoriEs.—An accessory is a person who is not the principal actor
in a felony, nor even present at its perpetration; but who is in some way con-
cerned either before or after the fact. An accessory before the fact is one who
procures or counsels another to commit a crime, he himself being absent.
An accessory after the fact is a person who knowing a felony to have been
committed, receives, protects, or assists the felon. In sudden unpremeditated
crimes, there can be no accessories before the fact. There are no accessories
in crimes under the dlegree of felony, and there are no accessories in treason,
The word Felony is explained in the Chapter on Criminal Law.

For fuller information about accessories, see Kerrs. Blac. 445, 446,
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nizance of by a Justice of the Peace residing at any port or place
where such:vessel shall arrive, in the same manner precisely as
if the offence were committed (@) within the Justice’s District.

10. Larceny (which means stealing) may be dealt with in
any District where the offence was committed, or in any District
through or into which the stolen property may have been carried
by the thief ; or if stolen in one Dishz:t and in the possession of
the thief in another, in either District. (b)

11. Larceny from wrecks may be tried either in the District
where the offence was committed, or in the District next adjoin-
ing ; the word tried, all through this Chapter, only means that
you are to arrest the guilty parties as soon as you can, and take
the examination of the witnesses, &c., as explained in the Chapter
on Indictable offences. (c)

12. In all cases where property or title to land is in ques-
tion, Justices of the Peace have no jurisdiction to try and deter-
mine the case in a summary manner.

18. This question may arise in a case of assault; for ex-
ample : John Snow is in possession of land ; William Brown put-
ting up a new fence on the land adjoining, comes in on the land
Snow claims. Snow tells him not to put up the fence there, and
not to come in on the land ; Brown persists in coming in on the
land and in putting up the fence ; Snow forcibly removes him off
the land without unnecessary violence, and without committing
a breach of the peace, and probably knocks down the fence. (d)

Now, in this case, if the Justice found that Snow was in possession
of the land he claimed for some considerable length of time, or had
honestly some claim on it, he would be bound to dismiss the case
on those facts being shewn to his satisfaction ; he could not try

the question as to which of the two, Brown or Snow, had the
better title to the land.

(a) Oke, 851, 852, Notes.
(b) Oke, p. 24.

(¢) For further information on this subject, see Archibald Crim. Plead-
ing, from p. 25.

(d) Bee Ouster of Jurisdiction and excess of force or violence, under title,
Practice, Post.
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14. A case of this kind may also arise under the Local (a)
Malicious Injuries’ Act, and under the Imperial Malicious Inju-
ries' Act. For instance, if S8now were to cut down a fence or a
gate which Brown had placed on land which Snow claimed ; if
the same claim were honestly set up as in the former case, he
could not be tried by the Justice, either under the Loeal or Im-
perial Act. ¢ Whenever this question of title is raised, the Jus-
tice must determine from all the facts and circumstances of the
cases, whether the Defendant produces evidence or noi,wg‘hiw a
the claim of right set up in himself or those undeyr whom he
claims to act is made bona fide, that is in good faith, and with a
show of reason.” (b)

15. I would advise the Justice, in all cases where it is
practicable, to determine this question, without going further
into the facts of the case than is absolutely necessary for him
to arrive at a decision whether the questjon of title is tona fide
raised, or not—as it would be obviously out of place for him to
hear the whole case, and then, after all the time and labour be-

stowed on it, find at the end that he had no right to deal with the
case at all. (¢)

(a) Consol. Stat., 227.

(b) Oke, p. 38, 86.

(¢) T have gone fully into this question of title, and have endeavoured
to make it as clear and irtelligible as I possibly could in the Hmits of this
small work. I have done so because I am aware that much misapprehension
exists concerning the subject, and cases are constantly arising before Outport
Magistrates in which this question is involved. The present state of Law on
this subject requires some change. Land in England or Ireland is considered
almost a sacred thing, and its tenure is complicated. In this country, especially
in Outharbors, it is of very small money value generally, and the title to land
is simple. A receipt for the purchase money in which the particular land is
identified, passes the seller’s title to the purchaser, no matter what its value.
Generally speaking, 20 years’ undisturbed possession is good against all the
world, except the Crown. 60 years is good against the Crown. A Government
grant is equivalent to 60 years’ possession. The Registratipon Law ig simple.
Under our present Law an honorary Magistrate might tryzdwages case that
involved any amount, but the smallest dispute about 1 not worth ten
shillings can only be tried before the Supreme Court, either in S8t. John’s or

on Circuit, and at such cost that it practically operates as a denial of justice
to a poor man,

ot/ A
&
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SEcTIONS
1.—Observation on Act for protec-
tion of Justices.
2.—When Justices liable to an Ac-
tion.
8.—Acts done with jurisdiction.
4.—Acts done without jurisdiction.
5.—Against whom Action to be
brought.
6.—Rule when discretionary power
~ 1is given to a Justice.
7.—Rule Nisi of Supreme Court
when Justices refuse to act.
8.—No Action where conviction or
order confirmed on sippeal.
9.—Judge may stay proceedings
where Action prohibited.
10.—Actions to be commenced in gix
months,
11.—One months’ notice t4 be given.
12.—Venue not applicable.
13.—Defendant under general issue
may give special matters of de-
fence in evidence.
14.—Tender and payment into Court.
15.—Nonsuit.
16.—Damages.
17.—Costs.
18.—Mandamus.

19.—Proper course to state a Case,
when Justice’s decision errone-
ous.

20.—Mandamus disused ; Rule Nisi
instead.
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CHAPTER 1V.

ACTIONS AND OTHER PROCEEDINGS AGAINST JUSTICES.

SEcTIONS

21.—CERTIORARI.

22.—Certiorari defined.

23.—No special Law required.

24.—Difference between Certiorari and
Appeal.

25.—Effect of express words taking
away Certiorari ; Attorney Ge-
neral’s right, &e.

26.—No Certiorari whilst Appeal de-
pending.

27.—Purpose of Writ ; getting Justice’s

defective order quashed.

28.—Not to be quashed for want of
form.

29.—When jurisdiction shewn on face
of conviction, cannot enquire as
to soundness of conclusion.

30.—When conviction good on face,
no evidence received to contra-
dict it.

81.—Must be sued out within six
months—notice-—security.

32.—How return made to Certiorari
by Justice.

33.—Words, ‘ nor be removed by Cer-

tiorari,”” does not take away

right to state a case.

34.—HaBEAs CorPUS.

35.—Rule Nisi for Habeas.

36.—Amendments after issue of Rule

Nisi. 4

37.—Criminal Information or Indict-

ment against Justices.

%+ 1. Whilst Justices of the Peace are obliged by Law to
perform the various duties imposed upon them, they are very
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properly protected from vexatious actions for acts done by them
in the execution of their office. A heavy responsibility is imd-
posed upon them, however, when they either wilfully or negli-
gently transgress the bounds of their authority. The principal
Act for the protection of Justices is the Imperial Act, 11 & 12
Victoria, Cap. 44, which has now become part of the Law of
this Celony, (a) and -a summary of all parts of which, appli-
cable to the Calony, is given in this Chapter.

2. ““The general rule of Magisterial responsibility is this :
if a Justice has jurisdiction over the subject matter laid before
him, and acts judicially, he is not liable to an action for any act
done within it, however erroneous the conclusion at which he
arrives may be.” The great point, therefore, for a Justice to
consider, in all cases, is,—Have I jurisdiction in the matter ?"
““ But in cases either in which he has not jurisdiction, or exceeds
it, (b) he will be liable to an action for damages to the party
aggrieved.”—OQke. p. 88.

IMPERIAL ACT, 11 & 12 VICTORIA, CAP. 44,
PROTECTION OF JUSTICES FROM VEXATIOUS ACTIONS, &cC.

8. Acrs poNE witH JurispicrioN.—Every action against a
Justice for any act done in the execution of his duty with respect
to any matter within his jurisdiction, must be by an action on *
the case, as for a tort, and the declaration expressly allege thaf
the act was done maliciously and without reasonable and pro-
bable cause [see Basebe v. Matthews, 16 L. T. (N.) 417]; and if
af the trial suchyallegation be not proved, the plaintiff shall be
nénsuif, OI‘\Q verdict given for the defendant. [11 & 12 Viet.,
¢. 44, s. 1; Taylor v. Nesfield, 23 L. J. 169, and Walker v. S. E.
Ruilway Co., 23 L. T. (N. 8.) 14.]

4. Af;woxn wrtHOUT JURIspIcTION.—For any att done by
a Justicd”in a matter of which -he has not jurisdiction, or in

)

(g Consol. Stat. p. 226.

(b) Exceeding jurisdiction in some cases may mean not only where there
is an absence of jurisdiction in fact over the case, but also where some Sta-
tutable or formal reqnisite has Leen omitted, if such requisite be an essential
ingredient,— (Oke. p. 89.)

.
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which he has exceeded (a) his jurisdiction [see Ratt v. Parkinson,
20 L. J. 208], an action may be maintaintd without an allega-
tion that the act was done maliciously, and without reasonable
and probable cause ; but no action shall be brought for anything
done under a conviction (b) or order until after the same shall
have been quash&d either upon appeal, or by the Supreme Court ;
nor for anything done under a Warrant to procure the appear-
ance of a party, and which shal] have been followed by a con-
viction or order, until after the same shall have been (c) quashed
[see Bessell v. Wifson, 20 L. T. 288]; or if the warrant were not
followed by a conviction or order, or if it were a warrant upon
an information for an alleged indictable offence, and a summons
were previously served and disobeyed, then no action can be
maintained against the Justice.— [Id. s. 2.]

5. AcAaiNsT wHOM ACTION TO BE BROUGHT.—Where a con-
viction or order shall be made by one or more Justices, and a
warrant of distress or cpmmitment granted thereon by some
other Justice, bona fide and without collusion, no action to be
brought against the Justice who granted such warrant, by reason
of any defect in the conviction or order, or for want of jurisdic-
tion in the Justice who made the same, but the action must be

(a) Where Justices signed a conviction and commitment in which blanks
were left for the costs, the conviction was afterwards quashed on appeal, and
an action for false imprisonment commenced, it was held that. this was not an
excess of jurisdiction, but a mere irregularity. [Bott v. Ackroyd, 28 L. J.
207.)

(b) Conmviction may be amended even after action brought against the
Justice. A Defendant is entitled, upon application, to a copy of the convic-
tion from the convicting Justice ; but the Justice is not bound by the copy he
has delivered. Oke, p- 39.

Conviction is the formal judgment of the Justices, under their summary
jurisdiction in Criminal cases, when reduced to writing under their hands and
seals: as to the difference between, orders and convictions, see Paley, 5th
Ed. 159 et. seq. '

(¢) The effect of the 2nd and 8th sections of this Act is, that the convie-
tion must be quashed before the injured party can commence an action, and
that the action must be commenced within six months after the act complain-
ed of. It may frequently occur that the conviction cannot,be quashed in suffi-
cient time to allow of an action being commenced within the prescribed period.

Actio
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against the Justice or Justices who made the conviction or order.
[1d. . 8.]

6. DiscrerioNary Power.—In all cases where a discretion-
ary power shall be given to a Justice by any Act, no action shall
be brought against him for or by reason of the manner in which
be shall have exercised his discretion, in the execution of any
such power, (Sec. 4.)

7. RerusaL or JusticEs To Acr.—In all cases where Jus-
tices shall refuse to do any (a) act relating to tif duties of their
office, it shall be lawful for the party requiring such act to be
done to apply to the Supreme Court, upon an affidavit ‘of the
facts, for a rule calling upon such Justices, and also the party
to be affected by such act, to show cause why such act should
not be done ; and if, after service of such rule, good cause shall
not be shown against it, the said Court may make the same ab-
solute, with or without or upon payment of costs, and the said
Justices, on being served with such rule absolute, shall obey the
same and shall do the act required ; and no action shall be com-
menced or prosecuted against such Justices for having obeyed
such rule and done such act 86 thereby required as aforesaid.
[Ld.s. 5.y See R.v. Paynter, 26 L. J.102; R. v. Dayman, 26 L. J.
128 ; R. & Brown, 26 L. J. 183 ; and Re Hartley, 81 IinJ. 282.]

8. No action to be brought against Justices for anything
done under a warrant of distress or commitment upon any con-
viction of‘ordﬁr which shall be confirmed on appeal. (Id. sec. 6.)

9. And a\ Judge may stay the proceedings in any action
where such an &ction is prohibited. (Id. 8. 7.)

10. Every action must be commenced within six ealendar
months after the act complained of. (/d. s. 8.) e |

11. One calendar (b) month’s notice, in writing, must be

(a) If Justices have refused to hear an application for a sqmmons/t'or an
indictable eftence, or if after hearing they refuse to grant it from a mistaken
view of their duty, the court will grant a mandamus, but not, it seems, where
they have heard and determined the application, and on the merits have de-
clined to grant it. [R.v. Fawcet, 19 L. T. (N.) 396, and re Clee, 21 L. J.
(M. ¢.) 112,

(b) Calendar month means from a given date in one month, to a given
date in another nfonth,—(Oke. p. 40.)
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given to the Justice before an action can be commenced against
him, (Id.s.9.)

12. Vexue.—The next Sec., 10, refers to the bringing of

Actions in the Court (a) within the District of which the act

complained of was committed. This would have no reference
here, as such Actions would always be taken in the Supreme
Court, which has jurisdiction over the Colony. (Sec. 10.)

18. GeneraL Issue.—Sec. 10 also provides, that the De-
fendant may plead the general issue, and give any special mat-
ters of defence, excuse or justification, in evidence, under such
plea at the trial. (Sec. 10.)

14. TenxpEr anp Pavment iNto Courtr.—The JuBtice may
tender a sum of money which he may think fit, as amends for
the injury, and may pay money into Court. (Sec. 11.)

15. Nonsurr.—This Section enumerates the yarious cases
under which the Plaintiff will be nonsuited, if actjéh not brought
within the six months, or month’s netice not given, or if he shall
not prove the cause of Action stated in such notice, &c. (Sec. 12.)

16. Damaces.—Where the Plaintiff shall be’ entitled to re-
cover, and shall prove the levying or payment of any penalty or
sum of money, under any conviction or order, as parcel of the
damages he seeks to recover, or that he was imprisoned under
such conviction or order, and seeks to recover damages for such
imprisonment, he shall not be entitled to recover the amount of
such penalty or sum so levied or paid, or any sum beyond two-
pence for the imprisonment, or any costs, if it shall be proved
that he was actually guilty of the offence of which he was con-
victed, or that he was liable to pay the sum so ordered, or, with

respect to such imprisonment, that he had undergone no greater
punishment than that assigned by law for the offence of which

he was convicted, or for non-payment of the sum so ordered.
[Id. s. 18.] ”~

(z) This Section also refers to Actiqns being brought in County Courts,
(here District Courts), and to the Justice’s power to object to having his case
tried there. A similar provision is contained in the District Court Acts,

p. 47 & 49, Consol. Stat. ; but as a matter of practice such Actions would never
be tried in a District Court.
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17. Costs.—If the Plaintiff obtain a verdiet, or the De-
fendant (the Justice) allow judgment to pass against him by de-
fault, the Plaintiff is entitled to costs as before the act; but if it
le stated on the proceedings that the act complained of was done
maliciously and without reasonable and probable cause, the
Plaintiff is entitled to costs as between Attorney and Client; and
in every action, if the Justice obtain judgment upon verdict or
otherwise, he is entitled to costs as between Attorney and Client.
[Id. 8. 14.]

18. Manpanvus. — This high prerogative Writ, which can
issue from the Supreme Court, or the Supreme Court on Circuit,
is directed to the Judges of inferior Courts of Judicature, Cor-
porations, Public Bodies, and others, upon whom the Law casts
a public duty, alleging that eomplaint has been made of their
refusal to perform that du#y upon sorhe particular occasion, and
commanding them in the Queen’s name to do it. Mandamus
applies to every class of duty coming within the scope of the
Justice’s functions. If a matter is properly brought under the
notice of Justices, and they have jurisdiction, they cannot de-
cline to interfere, but must, to the best of their judgment, adju-
dicate upon it. A mandamus will lie when they decline t6 enter
upon an enquiry, bnt not when, having entered upon the enquiry,
they arrive at a conclusion, however erroneous it may be.

19. The proper course to adopt, where their dgcision is erro-
neous, is to proceed by Rule to state a case under 20 & 21 Victoria,
Cap. 438, Sec. 5, which I shall refer to hereafter.

20. In most of the ordinary cases before Justices, the practice
now in England, instead of mandamus, is to proceed under the
Imperial Act, 11 & 12 Victoria, Cap. 44, (before noticed), by Sec.
5 of which Act a Rule Nisi can be taken out of the Supreme
Court calling upon the Justice, and also the party affected by such

act, to shew cause why such act should not he done. (a)

21. Certiorarr, from the Latin, means to be certiorated, or
more fully and accurately infbrmed of. The Supreme Court has
a general superintending power over all Courts of inferior juris-
diction, and having all the power and authority, not only of

(2) p. 19 of this Manual, sec. 7.
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the Queen’s Bench, but also of the Common Pleas, High Court
of Chancery, &c.,.has this power, both in Civil and  Criminal
business, and can exercise its jurisdiction, where interference
is. necessary, to restrain the proceedings of inferior Tribunald,
through the Writ of Certiorari.

22. Cerriorar: pEFINED,—Certiorari is defined to be an origi-
nal Writ, directed in the Queen’s namg.to the Judge or Justices,
at or out of Sessions, commanding them to certify or return the
records or proceedings in a judicial matter pending before them,
to the end that such further may be done thereon as of right,
and according to the law and custom of Newfoundland, may
seem fit to be done. No Writ of Error lies on summary con-
victions, and therefore the Writ of Certiorari is the only mode
by which a revision of these proceedings, by the Supreme Court,
can be obtained.

28. No special law is rlguired to authorize this Writ ; itis a
consequence of all inferior jurisdiction of record to have their
proceedings removeable for the purpose of being examined in
the Supreme Court by Certiorari.

24. Certiorari differs from appeal i this respect : appeal must
be created by express law ; Certiorari lies, as a matter of course,

to all inferior Tribunals, unless taken away by express statutable

provision. |
26. Even express words taking away the Certiorari does not

take away the Attorney General’s right to a Certiorari in all cases ;
and express words also have no application where there is a want
or excess of jurisdiction, or where the Court is illegally constitu-
ted, or where the conviction is obtained by fraud. ()

26. Whilst an appeal is depending at the Quarter Sessions, '
there can be no Certiorari, nor where a certain time is fixed for
bringing an appeal, and both parties have that privilege, the Cer-
tiorari is suspended during the time given for the appeal.

27. The proper purpose of Certiorari, so far'as concerns Jus-
tices of the Peace, is that of getting a conviction or order of
Justices removed into the Supreme Court, to the end that it may
be quashed, from some defect apparent upon its face.

28. Itcannot be quashed or set aside from want of form only,

(a) Paley, on Convictions; under Title Certiorari.
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(@) it must be for some essential defedt ; it must be wanting in
some essential ingredient, or what Lawyers call * matters of
substance,” Justices, however, should be particular in following
the forms in the precise words ; it is the wonly safe course for
them to pursue. ¥

29. When it appears upon the face of the conviction that
the Justices had in fact jurisdiction, the Supreme Court .cannot
inquire into the question whether or not the Justices came to a
sound conclusion ; the Supreme Court in those cases is not a Court
of Appeal, but merely a Tribunal to keep inferior Courts within
the limits of their proper functions. (b)

80. If the conviction is good upon its face, no evidence can be
received by the Supreme Court to contradict the statenients con-
tained in such conviction ; the only evidence that can be received
by affidavit or otherwise, is to shew that the Justices had not
Jurisdiction. ]

81. The Certiorari must be sued out within six months.
Six days’ notice must be given to the Justice, and security must
also be given,

82. When the Writ of Certiorari is sent to the Justice he
must append to it the conviction or order mentioned in the
Writ, with the Information or Complaint, and make a return in
the form given in the Appendix under the head of Certiorari.

83. Where, in Acts of Parliament, the'words only are used
““ nor be removed by Certiorari,” (as in 24 & 26 Vie., C. 100, Of-
fences against the Person) ; this does not prevent a case being
brought before Supreme Court, under 20 & 21 Victoria, C. 48,
(The Imperial Act which provides for stating a case for the opi-
nion of Superior Court.) It would have been different if the
words had been, nor be removed by Certiorari or otherwise. (c)

84. Haseas Corpus, (Latin), Have the body. ‘There are seve-
ral Writs of Habeas Corpus; the only one, however, with which

(a) Consol. Stat. p. 48.
(b) Oke, p. 51.
Oke, p. 53, where fuller information is given ; and see Paley, under head
Certiorari.
(c) Greaves’ Crim, Law Consolidation p. 92.

)
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Justices of the Peace are likely to be concerned is called Habeas
Corpus ad Subjiciendum, (Latin), means, that you have the body to
answer., * When a prisoner is in actual custody, upon a Warrant
from a Justice upon a conviction or order, and being desirous to
test its validity, he will apply to the Supteme Court by Affidavit
for a Writ of Habeas Corpus, which, if sufficient ground be shewn
to lead the Court to believe that the imprisonment was illegal,
will at once be granted.”

856. Sometimes a Rule Nis¢ is issued, and the Justices must
have notice served on them of the application, and also of the
return of the Writ, so as to enable .them to support their com-
mitment before the Supreme Court. It is important for them,
personally, to attend to it, as an action against them for dama.-
ges would be the probable result of a successful application for a
Writ of Habeas Corpus.

86. Where a Rule Nisi is issued in the first instance, it ap-
pears that an unsealed Warrant may be cured by the substitution
of a new Warrant, sealed, after service of a Rule for a Habeas
Corpus. (a) After the Return to the Writ is put in Court, and
read, it is said to be filed, the Court may still amend it, (the
Return) but the commitment cannot be amended. (b)

87. CriMiNAL INFORMATION OR INDICTMENT AGAINST JUSTIOES.—
When the misconduct of Magistrates, besides being productive
of private injury to individuals, calls for punishment on public
grounds ; when they act from private resentment, or interest, or
from partial, malicious and corrupt motives, the Supreme Court
will, on sufficient grounds being laid before it by Affidavits, cause
& proceeding, called a Criminal Information, to be filed by the
Clerk of the Court, against them, or they may be proceeded
against by Indictment. (c)

(a) Oke, p. 54. Note.
(b) Paley on Convictions, 319. Commitment is the order in writing under
the hand and seal of the connct.mg Justice, directed to a Constable, and to

the Keeper of the pri M};to wlhc the party is to be committed. For further
information under head Con mmxtment 8ee Paley

(¢) Oke, p. 65, Paley on Cogvigtions, 482, 7
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Stating a Case.

CHAPTER V.

STATING CASE FOR THE OPINION OF THE SUPREME COURT.

<

SEcrioNs

11.—Amendment of oase.

12.—Judge at Chambers.
13.—Warrants to enforce decision.
14.—Certiorari not required.
15.—8upreme Court may make Rules.
16.—8ections 13 & 14 not applicable.

17.—Right of appeal to Sessions aban-
doned.

18.—S8chedule A, Fees.
19.—Form of Notice to Justice.
20.—Form of case and observations

right of Attorney General. thereon.
8.—Supreme Court may order case. | 21.—Form of Notice to Respondent ;
9.—Decision of Bupreme Court to be bhow framed.
final. 22.—Form when Justice refuses case
10.—Justice may file Affidavit. as frivolous.

1. The Imperial Act, 20 & 21 Victoria, Cap. 48, now made
part of our local law by the Consolidated Statutes, p. 226, pro-
vides for the review of the decisions of Justices on points of law,
and affords a ready mode of.taking the opinion of the Supreme
Court on a case stated by the Justices ; as it is a very important
Act, I have thought it necessary to explain its provisions fully.
This_Act affords great protection to Justices, as, after stating a
case, they are not liable to any costs in respect or by reason of
an appeal against their determination, (sec. 6) and they may,
without the risk of an Action, enforce their conviction br order
after the decision of the Bupreme Court, affirming or amending
the same, has been made. (Sec. 9.)

2. The Act only gives the Justices the power .of asking the
opinion of the Court &pon a_point of Law ; and the question for
the Court is not whether the Justices came to a right conclusion,

but whether there was any evidence in support of that conclu-
D




26

Stating a Case.

sion. In drawing up a special ease, care should be taken that
it contains every question which it is desired to submit, as the
Court has no power to give an opinion on a question asked by
the parties, if it is not stated in the case by the Justices. (a)

8. It will be seen by the second Section of the Act that the
right of having a case stated exists only where the Justices’ de-
termination is on & complaint or information under their summary
jurisdiction, and ceases to éxist where their decision is not founded
upon either of these proceedings, as where the decision is upon
an application for a license. (b)

4. This Act enables either party, if dissatisfied with the de-
termination of Magistrates, as being erroneous in point of Law,
to apply to the Justice within three days for a case, stating the
facts and grounds of the determination. If the Justice is of
opinion that the application is frivolous, and not otherwise, he
may refuse to state a case, unless the application be made under
the direction of the'Attorney General. Justices would do well
to act on their own judgment whether applications are frivolous,
and cases ought not to be granted unless some doubtful point of
law has been raised, fit to be referred to the Court. The case,
if imperfectly stated, may be sent back for amendment. If a
case be refused by the Justice, the SBupreme Court may order it
to be stated. The Act requires security for costs to be given by
the appellant.

20 & 21 VICTORIA, CAP. 48. (A~aLysis.)

6. JusTices MAYNTE Case.—After the hearing and deter-
mination by a Justice of the Peace of any information or com-
plaint which he has power to determine in & summary way, by
any law now in force or hereafter to be' made, either party to the
proceeding before the said Justice may, if dissatisfied with the
said determination, as being erroneous in point of law (¢) [and
the Justices ought not to state a case unless it be on a point of

(a) Hills v. Hunt? 15 C. B., 1.

(b) Baunders, 878.

(c) Point of Law.—It cannot be stated where the objection is, merely
the improper reception of evidence. [Req. v. Yeomans, 1 L. T, (N. 8.) 869.

law,] apply !
said Justice
and the grov
of the Super
and such pa
(d) three da)
Court name
Curtis, 81 L.,
copy of the ¢
proceeding |1
Chandler, 7 1
hereinafter ¢
6. Seov
ing such app
livered to hix
a recognizan

(a) Althouy
and if the heari
|Ez parte Simk

(b) The de
[Davys v. Doug
seems, prevent
J.P.21] Jus
closes no point
IBL.T.(N)T

(¢) Must b

(d) The pr
precedent, that
statutory requin
the offices of th
(Q. B.) 410, th
v. Woods, 29 L.

() Must be
Clerk and Regis

(f) The re
allowed for appl
ously with the &
case is stated ar
allowed for appl
Post, ag to the ]




be taken that
ubmit, as the
tion asked by
1stices. (a)

y Act that the
» Justices’ de-

their summary
is not founded
ision is upon

1 with the de-
woint of Law,
», stating the
Justice is of
stherwise, he
e made under
rould do well
are frivolous,
btful point of
bt The case,
dment. If a
may order it
> be given by

ig and deter-
tion or com-
1ary way, by
r party to the
fied with the
law (¢) [and

m a point of

ttion is, merely
[. (N.8.) 369.

Stating a Case. 27

law,] apply in writing within three (a) days after the same to the
said Justice to state and sign a case, (b) setting forth the facts
and the grounds of such determination, for the opinion thereon
of the Superior Court, (¢) to be named by the party applying,
and such party, hereinafter called the * appellant,” shall, within
(d) three days after receiving such case, transmit the same to the
Court named in his application, (¢) first giving [see Ashdown v.
Curtis, 81 L. J. 216,] notice in writing of such appeal, with a
copy of the case so stated and signed, to the other party to the
proceeding [this being & condition precedent, Gloucester L. B. y.
Chandler, 7 L. T. (N.) 722] in which the determination was given,
hereinafter called the ‘‘ respondent.” [20 & 21 Vic., ¢. 48, 5. 2.]

6. Seouriry axp Norioe.—The appellant at the time of mak-
ing such application, and before a case shall be stated and de-
livered to him by the Justice, shall in every instance enter into
a recognizance ( f) before such Justice, or any other Justice ex-

(a) Although Bunday is the last of the three days, it must be counted ;
and if the hearing were on Thursday, the application case must be by Saturday.
[Ex parte Simkin, 29 L. J. 23 ; and Wynne v. Ronaldson, 12 L. T. (N.) 711].

(b) The defendant mn} have a case submitted although he is acquitted.
[Davys v. Douglas, 82 L. T. 283.] The death of the respondent will not, it
seems, prevent the appellant’s right of appeal. [Garnsworthy v. Pyne, 85
J.P.21) Justices are not bound to state a case when the application dis-
closes no point on which a case ought to be granted. [R. v. JJ. Rutlandshire,
13 L. T. (N.) 722.)

(¢) Must be, here, the Supreme Court in St. John’s.

(d) The provision as to three days is so far directory, and not a condition
precedent, that where the party has done all in his power to comply with the
statutory requirement, and compliance has been impossible, from the closing of
the offices of the court, the appeal will be heard. [Mayer v. Harding, 2 L. R.
(Q. B.) 410, thus qualifying Morgan v. Edwards, 29 L. J. 108 ; Woodhouse
V. Woods, 29 L. J. 149; and Pennell v. Uzbridge, 31 L. J. 92.]

(¢) Must be Supreme Court in 8t. John's, and must be sent to the Chief
Clerk and Registrar of the Court there.

(f) The recognizance will be in time if entered into within the three days
allowed for applying for the case, and it need not be entered into simultane-
ously with the application [Chapman v. Robinson, 28 L. J. 80), or before the
case is stated and delivered, although after the expiration of the three days
allowed for applying for the case. [Stanhope v. Thorsby, 35 L. J. 182.] See
Post, as to the Local Law respecting recoguizances.
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ercising the same jurisdiction, with or without surety or sureties,
and in such sum as to the Justice shall seem meet, conditioned
to prosecute without delay such appeal, and to submit to the
Judgment of the Supreme Court, and pay such costs as may be
awarded by the same ; and the appellant shall at the same time,
and before he shall be entitled to have the case delivered to him,
pay to the Clerk of the said Justice his fees for and in respect of
the case and recognizances, and any other fees to which such
Clerk shall be entitled, which fees, except such as are already
provided for by law, shall be according to the schedule to this
Act annexed, marked (A), and the appellant, if then in custody,
shall be liberated upon the recognizance being further conditioned
for his appearance before the same Justice, or if that is imprac-
ticable, before some other Justice exercising the same jurisdiction,
who shall be then sitting, within ten days after the judgment of
the Supreme Court shall have been given to abide such judg-
ment, unless the determination appealed against be reversed.—
[Id. s. 8.]

7. WaeN JusTices MaY REFUSE A Case.—If the Justice be of
opinion that the application is merely frivolous, but not other-
wise, he may (a) refuse to state a case, and shall, on the request
of the appellant, sign and deliver to him a certificate of such
refusal ; provided that the Justice shall not refuse to state a case
where application for that purpose is made to them by or under
the direction of Her Majesty's Attorney General. [Id. s. 4.]

8. SupreEME CourT MAY ORDER CaseE.—Where the Justice shall
refuse to state a case as aforesaid, it shall be lawful for the ap-
pellant to apply to the Supreme Court, upon an affidavit of the
facts, for a rule calling upon such Justice, and also upon the
respondent, to show cause why such case should not be stated,
and the said Court may make the same absolute or discharge it

(a) Justices cannot refuse to state a case, although the main point relied
on is one which was not noticed by either party, but which goes to the root of
their jurisdiction. [Ezx parte Markham, 84 J. P. 150.] The certificate should
merely state that the application is frivolous. The Justices cannot refuse a
case *‘ in their discretion,” as they have no discretion, unless they consider
the applioation to be frivolous. [West Ham Case, L. T., 28th Sept., 1872.)
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with or without payment of costs, as to the Court shall seem
meet ; and the Justice, upon being served with such rule absolute,
shall state & case accordingly, upon the appellant entering into
such recognizance as is hereinbefore provided. [Id. s. 5.]

9. Decisions 10 B8 Finan.—The Court to which a case is
transmitted under this Act shall hear (a) and determine the
question or questions of law arising thereon, and shall thereupon
reverse, affirm, or amend the determination in respect of which
the case has been stated, or remit the matter to the Justice, with
the opinion of the Court thereon, or may make such other order
in relation to the matter, and may make such orders as to costs,
as to the Court may seem fit ; and all such orders shall be final
and conclusive on all parties : Provided always, that no Justice
of the Peace who shall state and deliver a case in pursuance of
this Act shall be liable to any_oosts in respect or by reason of
such appeal against his determination. [Id. s. 6.]

10. Jusrices may Fiue Arripavir.—The Imperial Act, 85 &
86 Vic., Cap. 26, is in amendment of this Act, 20 & 21 Vie.,
Cap. 48, and therefore applicable to the Colony. Its preamble
recites that, ¢ whereas ex parte proceedings are frequently taken
in the Superior Courts to bring under review the decisions of Jus-
tices, and there is no fund at the disposal of such Justices to
defray the expenses of appearing by Counsel to support their

(a) The Court will not allow objections to be taken which were not raised
before the Justices. [Purkiss v. Huxtable, 28 L. J. 221 ; but see Ex parte
Markham, p. 86, ante.] The affidavits must be entitled in the names of the
parties. [Johnson v. Simson, 23 J. P. 775.] The rule now is, that the ap-
pellant shall have the right to begin. [ Gardner v. Whitford, 4 C. B. (N. 8.)
665.] Costs, as a general rule, will be given to the successful party, and be
paid by the respondent, if unsuccessful, and not by the Magistrates making a
wrong conviction. [ Venables v. Hardiman, 28 L. J. 83.] The general rule
is, that costs follow the judgment, but when no one appears on behalf of the
respondent, that rule is not applied [ Lee v. Strain, 28 L. J. 221]; and the
Crown pays costs when unsuccessful. [ Moore v. Smith, 28 L. J. 126.], The
costs of preparing the case are allowed beyond the fees of the Justices” Clerk,
[ Glover v. Booth, 81 L. J. 270.] The application for costs should be made
immediately on the disposal of the cae. [Budenberg v. Roberts, 2 L. R.
(C. P.) 292.]
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decisions. And whereas it is expedient that such Justices should,
without expense to themselves, have an opportunity in such cases
of informing the Court of the grounds of their decision and of
all material facts bearing upon the same.” Sec. 2 provides,—
“ Whenever the decision of a Justice is called in question by a
rule to show cause or other process issued on an ex parte appli-
cation, such Justice may make and file (without fee) in such
Court an affidavit, setting forth the grounds of the decision
brought under review, and any facts he may consider to have a
material bearing upon the question at issue.” The affidavit may
b& sworn bgfore a Commissioner of SBupreme Court and forwarded
m‘phiekﬂﬁrk Supreme Court, by post, for the purpose of being
fited. [Sec. 2.] ‘¢ The Court, before making the rule absolute or
otherwise determyining the matter so as to overrule or set aside
the acts or decision of the Justice, shall take into consideration
the matter set forth in, the affidavit, notwithstanding that no
Counsel appears on behalf of the Justice.” [Id. s. 8.]

11. AmexpmeNt of Case.—The Court for the opinion of
which a case is stated shall have power, if they think fit, to cause
the case to be sent back for amendment, and thereupon the same
shall be amended accordingly, and judgment shall be delivered
after it shall have been amended. [20 & 21 Vijec., c. 48, 8. 7.]

12. Jubee ar Cuamsers.—The authority and jurisdiction
hereby vested in a Superior Court for the opinion of whigh a case
is stated under this Act, shall and may (subject to any rules and

Note to Section 7.—An application fo send back for amendment a case on
appeal under section 2 may be entertaipéd by the Court before the day of ar-
gument, as there is nothidf in the Act to take away the ordinary jurisdiction
of the Court as te amending special cases. In the particular case it was
agreed that the case should go back for amendment, and that each party should
be at liberty to submit to the Justices any additions which they might think
ought to be made. [ Yorkshire Tire and Azle Company v. Rotherham Local
Bogrd of Health, 4 C. B. (N. 8.) 362.] The Court, however, will not on a
mé@re suggestion by the appellant in the affidavit that there has béen miscon-
duct or negligence in drawing a case, send it back to be amended or restated,
though they may do so if they find the materials to be insufficient.
end, App. Read Resp. 4 L. T. (N. 8.) 447.
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of such'Court sitting in Chambers ; and as well in vacatiou§ a8
in term*time. [Id. s. 8.] See Note to Sec. 8.

18. WarraNTs To ENFORCE DEcision.—After the decision of
the Supreme Court in relation to any cgse stated for their opinion
under, this Act, the Justice in relation {0 whose determination
the case has been stated, or any other Justice of the Peace ex-
ercising the same jurisdiction, shall havé the same authority to
enforce any conviction or order which may have been affirmed,
amended, or made by such Supreme Court, as the Justice or
Justices who originally decided the case would have had to en-
force his or their determination, if the same had not been ap-
pealed against ; and no action or proceeding whatsoever shall be
commenced or had against the Justice or Justices for enforcing
such conviction or order, by reason of any defect in the same
respectively. [Id. s. 9.]

14. Cerriorari NoT REQUIRED.—No0 Writ of Certiorari or other
Writ shall be required for the removal of any conviction, order,
or other determination in relation to which a case is stated, under
this Act or otherwise, for obtaining the judgment or determi-

Note to Section 8.—This SBection 8 would apply, but for the following
Sectiong of the Consolidated Statutes: the effect of those Sections is that
cases can only be stated for the opinion of the Supreme Court in 8t. John's,
not on Circuit, as they must be heard before two Judges. No doubt tivo
‘Judges could hear such cases in Chambers.

Consol. Statutes, p. 226, Sec. 8.—*“ Where, by any Act of the Imperial
Parliament, any criminal jurisdiction, or anthority, by way of appeal, adjudi-
cation of reserved points, removal or otherwise, is or shall be vested in the
English Courts of Queen’s Bench, Common Pleas, and Exchequer, or any of
them, or the Justices or Barons thereof, or any number of such Justices or

% Barons, or in any othér Superior Court or Judges, such jurisdiction or au-
thority shall be exercised by the SBupreme-Court or the Judges thereof, as in
the case of appeals provided by the 8rd Section of the 9th Chapter, Consol.
Statutes.”

Consol. Statutes, p. 30, Sec. 3.—*‘ The Supreme Court may be held by
one Judge, who may hear and determine all matters, except cases of Treason
and Capital Felony, when three Judges shall be pregent ; and except motions
for and hearing of rules for new trials, motions in atrest of judgment, special
cases, appeals and re-hearings in Equity, probate, revenue, and other cases,
&ec.,&ec., * * * when at least two Judges shall be present.” * * * * *
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nation of the gu»r(-mc Court on such cade under this Act.
[1d. s. 10.]

15. SurreME Courr MAY MakE Rures.—(a)’ The Superior

Courts of Law (here SBupreme Court) may make and alter Rules

and Orders to regulate the practice and proceedings 1n reference
to such cases. (Sec. 11,)

16. Sectt 2 and Section 13, as to RecogniZances, (b) not
applicable.

17. RicET oF APPEAL ABANDONED.—Any person who shall
proceed under this Act in cases where he is entitled to appeal
to Quarter Sessions, shall be taken to have abandoned such
appeal. (Sec. 14.)

18. Schedule A., referred to in Sec. 8, of the foregoing Act.
Fees to be taken by the Clerk of the Peace, (or by the Magistrate,

where there is no Clerk of the Peace. )
Drawing case and copy, where the case does not exceed
5 folios, of 90 words each e e . $2 40
When case exceeds 5 folios, then for every additional folio 0 24
Recognizance ¥o @55 as Sk sam ek mae tmex L D0
For every enlargement or renewal thereof 0 60
Certificate of refusal of case 0 48

19. FORM OF NOTICE TO JUSTICE.

To J. 8., Esquire, one of Her Majesty's Justices

of the Peace for the Dustrict of

Newfoundland.

In the matter of an information (or complaint) wherein the under-
signed was (Informer or Prosecutor or Complainant) and (I, the under-
signed,) or A. B., was Defendant, heard before and determined by you at
——————, in the said District, on{the

day of Being dis-

(a) No cases, so far, have come wpder the notice of the Supreme Court
under this Act, and consequently no such rules have been made ; but as the
case, when it cam& before the Court, would be argued by Lawyers, the Rules
made would more immediately concern them than Justices of the Peace.

(b) Sec. 15 provides for the manner in which the Recognizances shall be
enforced, but by Chapter 26, Consolidated Statutes, p. 169, provision is there
made for the enforcing of such Recognizances, and as this is & case provided
for by Local enactment (Consol. Stat., p. 225,) the Local Law would gov‘m
it. The safe course, therefore, would be to comply with the Local Act, and

(p. 170, Consol. Btat.]
»

make the return according to the Schedule.
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satisfied with your determination in the said case, as bei\gg erroneous in
point of Law,d hereby, pursuant to the Statute, make application to you,
to state and sign a case, setting forth the facts and grounds of your de-
termination, in order that I may take the opinion thereon of Her Majes-
ty's Supremé/()ourt of Newfoundland.

This —— day of y A. D. 187——.
A. B., (Compl't. or, &ec.)

Residing at ———, in the said District.
20. FORM OF CASE AND OBSERVATION THEREON.

The Justices, though not bound to grant a case if they are
of opinion that the application is frivolous, ought nevertheless to
do so when it is shown that the party applying for it was asserting
a right, as a disputed right of way, and the proceedings arise out
of the assertion of that right.

With regard to the manner in which a case should be stated,
it is to be observed that the Court expects such cases to be sub-
mitted to the Judges in a complete form ; and cases for the consi-¢
deration of the Judges under that Act are not to be lengthy nar-

ratives of the facts.
A case for the opinion of the Supreme Court, may be stated '

according to the following form :—

NEWFOUNDLAND,
Supreme Court.

Bebwesa This was an information [or, complaint] preferred
A. B., Appellant, [ by against , for that, [Aere state shortly the
and substance of the tmformation or complaint], and after
G, ., Respondaxt. J hearing thf{ partiesﬁnd the evidence adduoz,d by them,
the undersigned, being ore of Her Majesty’s Justices of the Peace in and
for the District of , did thereupon [set out shortly the adjudication of
the Justice]. And the'said Appellant, alleging that he is dissatisfied with
the said determination, as being erroneous in point of law, did, within
three days thereafter, apply to me, the said Justice, to state and sign a
case, setting forth the facts and the grounds of such determination for
the opinion thereon of the said Court. Wherefore I, the Justice aforesaid,
in compliance with the said request, and in pursuance of the Statute in
such case made and provided, do hereby state and sign the following case
for the opinion of the said Court.
CASE. v

At the hearing of the said information [or, complaint], and on the
close of the informant’s [or, complainant’s] case, the“said [or, the
E
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attorney for the said ——] was heard in answer to the matter of the said
information [¢r, complaint]; and it .being proved on the part of the said

[the informant or complainant], that [here set out the facts which the
Justice deems to have been proved, with such objections, &c., of either party,
as will raise the potnt intended to be submitted), | the said Justice did ad-
judge and determine [set out shortly the adjudication of the Justices.

QUESTION.

The question upon which the opifi#h of the said Court is desired is,
whether [, the said Justice, upon the above statement of facts, came to'a
correct decision in point of law ? and if not, what should be done in the
premises P [ Or, the questions of law arising upon the above statement of
facts are ——. Whereupon the opinion of the said Court is asked upon
the said questions of law, whether or not I, the said Justice, was correct in

my determination as aforesaid ? and if not, what should be done or order-
ed by the said Court in the premises ?]

E.F., J. P. for —— District.
The case must be signed by the Justice ; and the party ap-
plying for the case must enter into a recognizance as directed
by stat. 20 & 21 Vict. c. 48, 5. 8. If the case be for the opinion
of the Court, it must be set down for argument, and copies, with
the points intended to be argued, must be delivered to the J udges,
as in the ordinary practice upon a special case.

21. See Section 5, whereby (Sec. 2 of the Act) the Appellant
must give Respondent notice and copy of the case. The notice
is easily framed from the other form of notice to the Justice.

22. When the Justice refuses the case as frivolous, he may
follew the notice nearly verbatim in the third person. Add—

And I, the said Justice, being of opinion that the said ———— ap-
plication is merely frivolous, have refused to state such case; and at the
request of the said ————— I have given him this certificate of the fact,

- pursuant to the Statute, | 7d.]

E.F, J. P, for ———.,
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Criminal Law of England to this Colony.

\ 'Y
CHAPTER VI.

APPLICATION OF THE CRIMINAL LAW OF ENGLAND TO THE COLONY.

BECTIONS SEcTIONS

1.—Application of English Criminal | 5. Genera] rules for guidance.
Law by Statute. 6. Englith Criminal \Daw of Looal
2. Criminal Law of England ounly to character not applicable.
apply. 7. Difficulties in applicaiion of Eng-

3. Local Law had better be followed,
4. Local mode of practice ; cumula-
tive remedy.

lish Criminal Law not arisen.
8. Criminal Law Consolidation Acts ;
effect of.

1. In the Consolidated Statutes it is provided ** That in all
cases not provided for by Local enactment, the Law of England,
as to crimes and offences, shall be the law of this Island and its
Dependencieg, so far as the same can be applied, subject to such
amendments, alterations, and further enactments of $he Imperial
Parliament, as may hereafter be made ; and which shall, after
twelve months from the passing thereof, respectively, be the Law
of this Island and its Dependencies.” (a)

2. It sometimes happens that a particular Imperial Statute,
respecting Criminal Law, applies only to Ireland or to Scotland, '
and some apply only to England. It is well to bear this in
mind, as a good deal of the Criminal Law applied to Ireland
only is not the Law of this Colony. (b)) The Law of England,
a8 to crimes and offences, being our Law, where it can be ap-
plied, must be taken to mean the Acts of the Imperial Parlia-
ment in criminal matters, applicable, generally, €6 England,
Ireland, and Scotland, or the British empire, and also the
Criminal Law, even when it is applicable to England alone.

8. Where there is a Local Law prescribing the mode of
procedure, and the punishment for any offence, the Local Law

R

(a) Consolidated Statutes 225. .

(b) I refer to this because the Justice may possibly get hold of an Act
applicable to Ireland only, or to a work on the duties of Justices in Ireland,
which would mislead him.
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had better be followed, and nof the English Law, respecting such
offence. For instance, under the Local (a) Law, with respect
to malicious injuries to property, the Justice trying the case can
only adjudge the offender to pay a sum of money for the injury,
and in default of payment to imprison. Under the English Act,
the punishment is in the discretion of the Justice, either fine or
imprisonment.

4. (b) Where any mode of practice is or hereafter may be
prescribed by a Local Law, which may or can be applied for the
purpose of carrying out the provisions of an Imperial Aet, which
shall be held to extend to this Colony, such mode of practice may
be used, and shall be regarded as a cumulative (or additionel)
remedy.‘

6. The first question which a Justice has to ask himself,
Is this an offence provided for by Local Law ? If it is, he had
better follow the Local Law. If it is not, he must find out what
the Criminal Law of England is, with respect to this particular
offence ; and having found it, he has then to ask a third ques-
tion, ““ does the English Law apply to this Colony ?”

6. As a general Rule all English Criminal Law, of a special
local character, such as the Laws with respect to offences against
the Game Laws, Fisheries, Stamp Acts, English Customs Laws,
Poor Laws, Turnpike Acts, and other kindred subjects, are not
'\ applicable here. It has been held that the Tippling Act applies
to this Colony,—whilst penal statutes, concerning Horse Racing,
18 Geo. 2, C. 19; 18 Geo. 2, C. 24, were held not to apply. (¢)

7. The applications of English Criminal Law to this Colony
would appear at first sight to present great difficulties, but prac-
ticglly, as Mr. Archibald observes, (d) ‘¢ Scarcely an instance
has occurred since the passing of the Act in questi$n, in which
any difficulty of this nature in the administration of the Law
has arisen in the Superior Courts.”

8. It is therefore very improbable that any difficulty of the

(a) Consolidated Btatutes, p. 227.
(b) Consolidated Statutes, p. 226.

(¢) Morris v. Berrigan, ses Note to E. M. Archibald, Dig. p. 40.
(d) E.M. Archibald’s Dig., p. 41°
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kind will arise before Justices of the Peace, and less so now that
the Criminal Law, Consolidation and Amendment Acts, 24 & 25
Victoria, from Cap. 94 to 100, have simplified the Law very
much, and made its Local application very clear.

CHAPTER VII.

OF INDICTABLE OFFENCES.

SEcrioNs SEcrioNs
1.—Division into Indictable offences | 5.—Reasons why this rule is not fol-
and Summary Convictions. lowed.

2.—Explanation of Indictable offen- | 6.—Prevention of vexatious Indict-
ces. ments.

7.—Perjury.

8.—General observations.

3.—Form of Indictment.
4,—Indictmentmay be preferred with-
out previous investigation.

1. The two great divisions into which the work of a Justice
of-the Peace, in respect of crimes, are divided, are,—

Indictable Offences and

| Summary Convictions.
* 2. Indictable offences here, mean all offences in which a
Bill of Indictment must be presented to a Grand Jury, and a
+ . True Bill found by them before the prisoner can be put upon
his trial.

8. An Indictment commences with heading, Supreme Court
of Newfeyndland, or Supreme Court on the Northern or Southern
Circuit, @nd in the left hand corner, Newfoundland, (place of

This is called the venue or statement of the place
where the crime was committed, or is tried. Next follows the
accusation, in the words—* The Jurors of our Lady the QuEgN,
upon their oath, present, that [here state the offence]. When the
Foreman of the Grand Jury endorses on the Bill *a True Bill ;
Jor self and fellow Jurors, Foreman ;" The prisoner is then
put upon his trial before another Jury, generally a Petty Jury,
and if the Indictment is marked on the back ¢ Bill ignored,” or

trial) to wit.
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““no Bill,” the prisoner is discharged, unless there is another
Indictment or other charge against him. (a)

4. With the exception of the cases mentioned under the next
Section, prevention of vewatious Indictments, an Indictment may
be preferred for the offence at the Court having jurisdiction to
try it, without a previous investigation before Magistrates. (b)

6. Whilst this is the Ruleof Law, there are many cogent reasons
why this course should not be adopted, (and, as & matter of prac-
tice, Indictments are rarely so preferred) ; 1st, because the accused
would not be in custody, and might escape ; 2nd, witnesses would
not be bound over to give evidence; 8rd, there would be no depo-
sitions, and the accused would be unable to see what evidence
is to be prodnced against him, a circumstance which has ever
been deemed one of great hardship, and which would be the cause
of drawing down strong animadversions from the Bench. ()

6. Prevention oF Vexarious INpicrmenTs.—For certain mis-
demeanors, hereafter enulnerated, it is enacted by Acts 22 & 28
Vie., Cap, 17, and 80 & 81 Vic., Cap. 85, that no Bill of Indict-
ment for any of the following offences :—

Perjury,

Bubornation of Perjury,

Conspiracy,

Obtaining money or other property by false pretences,

Keeping a Gambling House,

Keeping a disorderly House,

Any indecent Assault,
shall be presented to or found by a Grand Jury, unless the Prose-
cutor or other person presenting such Indictment has been bound
by Recognizance to prosscute or give evidence against the accu-
sed, or the accused is in jail or has been bound by Recognizance

to answer an Indictment, or an Indictment is presented by di-
rection or with the consent, in writing, of a Judge of the Supreme

, (a) For further information respecting proceedings before the Grand Jury,
indictable offences, and also of a trial before a Petty Jury, for same offence,
e Chapter on Quarter Sessions. (Post.)

(b) Oke, p. 822,
{c) Baunders, p. 157.
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Court, or by the Attorney or Solicitor General ; or in case of In-
dictment for perjury, by direction of the person authorized by
Statute to direct a prosecution for perjury (see Post.) By second
Section, it is enacted, that where any charge or complaint shall
be made before a Justice that any person has committed any of
the foregoing offences, and such Justice shall refuse to commit
or bail the person charged, then, in case the Prosecutor shall de-
sire to prefer an Indictment, the Justice must take the Prosecu-
tor's recognizance, and transmit it, with the information, depo-
sition, &¢., if any, to the Court where the Indictment ought to
be preferred. Sec. 1, of the 80 & 81 Vic., Cap. 85, amends the
foregoing, so as to prevent it extending to the case of joining
counts in an Indictment, with the consent of the Court, for any
of the above mentioned offences, founded on the facts disclosed
in the deposition taken before Justices.

7. By the 14 & 15 Vic., C. 100, Sec. 19, ** Justices in Special
or Petty Sessions, may commit to the next assizes (which would
correspond to our Supreme Court on Circuit or in 8t. John's)
any person who shall appear to them to have committed wilful
and corrupt perjury, (a) in any evidence given or proceeding, taken
before them, unless they\ enter into a recognizance, &ec.” As
Justices here do not meet in Special or Petty Sessions, it is very
doubtful whether this Section applies ; and in all cases of prose-
cutions for perjury, there should be a regular preliminary inves-
tigation before Justices, and a committal in the ordinary way of
dealing with Indictable offences.

8. I have thought it necessary, as this little work is prinei-
pally intended for Justices of the Peace who have not had much
experience about Law, to give these very simple #explanations
about Indictments, but it will be obvious to any of my readers

*(a) Perjury is the wilfully false representation on oath, of some fact, ma-
terial to the question at issue, made before some agthority legally competent
to administer it, and having jurisdiction in the matter. Subornation of per-
jury is procuring another to take such false oath. Both offences are misde-
meanors. [See Stone, 888, 389, Oke, p. 84, Perjury. ]

Perjury . —The offence must be proved by two witnesses, or by one witness,
and other evidence in confirmation, as, for instance, a written document,
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that before any of these proceedings can be takeny there must be
some one to try, and, like Mrs. Glasse’s celebrated directions about
cooking a hare, ‘ first catch your hare,” so as regards criminal
proceedings, you must first catch your prisoner, and it is the
first and most important duty of the Magistrate, in all cases
where a crime is committed, to secure the offender.

CHAPTER VIII.

OF ENQUIRIES BEFORE JUSTICES IN INDICTABLE OFFENCES.
.

SEcTIONS (BECTIONS
I.—~Preferring the Charge.

17.—Any person may lay the in-
1.—Preliminary observations ; im- formation.
portanceand difficulty of Ma- | II.—The Process to Issue against
gistrate’s duty in respect of. Offenders.
2.—Law regulated by Jervis Act, 18.—Summons or Warrant.

&e. 19.—8ervice of Bummons.
3.—Arrangement of Sections. 20.—Non-appearance. P

4.—Limitation of time. 91.—Defect in form ; objectiox{\
5.—Jurisdiction as to locality. pot allowed.
6.—The applications for process 22.—~Borm of Warrant ‘

shoul heard in private. 23.—Backing Warrants. //

7.—The Offenders. 24.—Apprehension where ap’In-
8.——Infant.'s. dictment found.
9.—Lunatics. 25.—Apprehension in one District
10.—Wife.

for offence in another.
26.—8undays — Warrants issued
and information taken on.

11.—Preamble to Jervis Act.
12.—Power to issue Warrant or

Bummons. 27.—Apprehension without War-
13.—Offences on the High Seas rant.
or abroad. 28.—B8earch Warrant.

14,—Justices for adjoining Coun-
ties, sections 5, 6 & 7 not ap-
plicable.
15.—Information.
16.—No objection allowed for de-
fect in substance or form,

29.—How to obtain a Search War-
rant.

30.—Mode of executing Search
Warrant.

31.—Importance of obtaining
Search Warrant. Forms
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SEcTIONS
of Information and Search
Warrant.
IT1.—Compelling the Attendance of
Witnesses.
82.—Attendance of Witnesses by
Summons.

83.—Warrant, when witness does
not appear on Summons.
84.—Warrant in first instance.
85.—Refusing to be examined.
IV.—The Hearing and Ezamination
of Prosecutor’'s Witnesses.

86.—The Court—Place of exami-

nation.
87.—Examination of Witnesses for
Prosecution.
88.—Witnesses unable to travel,
&o.

89.—Examination for offence in
another jurisdiction.

V.—Statement of Accused and Ez-
amination of his Witnesses.

40.—Reading over Depositions in
presence of Accused.

41.—Caaution to Accused.

42,—What Accused says to be
taken down.

43.—8econd caution.

44.—Proseeutor not prevented giv-
ing evidence of admissions.

45.—Observations on 80 & 31 Vio.,
Cap. 85 ; application to Co-
lony.

46.—Witnesses of Accused — ex-
amination of

47.—Expenses of such Witnesses.

VI.—Binding over Prosecutor and
Witnesses by Recognizances.

48.—Recognizance.

49.—Witness refusing to enter
into Recognizance.

F
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SecrIONS
VII.—Remand.
50.=<General Rules for Remand—
verbal, 8 days; in writing,
8 days.
61.—Prisonet may be released on
bail during remand.
52.—Return, when Recognizance
forfeited.
63.—Form of Return.
VIII.—Bail.
64.—Bail in Felony and other mis-
demeanors.
655.—Bail in other misdemeanors.
656.—Observations on bail ; not
taken in murder, &e.
57.—Taking bail ; judicial duty.
658.—General Rule ; object to se-
cure Prisoner’s presence at

trial,

59.—Circumstances to be consi-
dered.

60.—Refusing bail ; criminal of-
fenoe.

61,—When Prisoner has right to
bail, Justice not to dissuade
bail,

62.—Two Sureties, erally.

63.—Ability of bailfel:‘ow determi-
ned ; questions,

64.—Amount of bail,

65.—Prisoner may apply to Su-
preme Court, when refused
by Justice.

66.—Surrender of Accused by his
bail.

67.—Liberate to Gaoler, on Pri-

soner’s admission to bail.
IX.—Discharge or Committal of Pri-
soner for Trial.

68.—Prisoner when to be dis-
charged.

69.—When Committed,

70.—Conveying Prisoner fo jail.
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SECTIONS SECTIONS

X.—Miscellaneous. 75.—Prisoner’s presence.

|
71.—Copies of Depositions, i 76.—Money found on Prisoner.
72.—Forms in Bchedule, | 77.—Removal of Prisoner without
78.—Btipendiary Magistrates. s Habeas Cerpus.
74.—Deposition of person danger- 78.—Resume of the order of the
ously ill, I various steps in an enquiry.

I.—PREFERRING THE CHARGE.

1. The duties of Justices of the Peace, with respect to In-
dictable offences, are the most important and difficult duties
Magistrates have to perform; and as all their proceedings have
to come before the Supreme Court, or in some few instances
before the Quarter Sessions, and are liable to be reviewed by the
Judges, Law Officers of the Crown, and prisoner's Counsel ;
Justices, for their own credit sake, should endeavour to perform
these duties according to Law. And it is because of their im-
portance that I have gone into every particular, and endeavoured
to give plain and clear directions about all that is necessary in
ordinary cases. )

2. The Law regulating proceedings before Justices, with
respect to Indictable offences, is regulated principally by two
Acts, 11 & 12 Vie., Cap. 42, known as Jervis's Act, and made
part of the Law of this Colony, by Chapter 80, Consolidated
Statutes, Sec. 4 ; and another Act, 80 & 81 Vie., Cap. 85, which
is also undoubtedly part of our Criminal Law, as it is in amend-
ment, and a further enactment on the same subject; it is therefore
absolutely necessary that the Justices of the Peace in all such
proceedings should follow strictly the directions contained in
these Acts. I have, therefore, compiled, from English works,
an analysis of all parts of the Acts which have any reference to
this Colony.

8. For convenience, and to follow the order of the Act, this
part of the Justice's work may be conveniently divided into the
following heads : —

I.—Preferring the Charge.

[I.—The Process to issue against offenders.
1II.—Compelling the attendance of Witnesses.

IV.—T
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IV.—The hearing and examination of Prosecutor's Wit-
nesses.

V.—Statement of accused, and examination of his witnesses.

VI.—Binding over Prosecutor and Witunesses by Recogni-
zanoes.

VII.—Remand.

VIII.—Bail.

IX.—Discharge or Committal of Prisoner for trial.

X.—Miscellaneous provisions of the Act not falling under
either of those heads.

4, There is only one Indictable offence applicable to this
Colony, in which the time for prosecution is limited, viz.: the
Riot Act, 1 Geo. 1st., 2 ¢. 5, 8. 8. Prosecutions must be com-
menced within twelve calendar months.

5. As to the place where the offence was committed, The
Justice's jurisdiction. [See Chapter III., on Jurisdiction, p. 10
to 14.]

6. APPLICATIONS SHOULD BE HEARD PRIVATELY.—It is recom-
mended that all applications for a Summons or Warrant against
any persoa for an offence or cause of complaint, should not be
permitted to be made in open Court ; and where the application.is
for an indictable offence, an information in writing and on oath
should be required from the Prosecutor and his witnesses. The
reasons for this course are, that persons sometimes, from mali-
cious or revengeful feelings, or for some private object, go before
the Magistrates to make complaints, in order to have them pub-
lished to the world, and without any intention of proceeding
further with them. This plan is also strictly in accordance with
law.

7. Tae Orrenpers.—The general rule is that all persons
are responsible for their acts done in violation of the law ; but to
this rule there are exceptions in favour of infants, insane per-
sons, persons under coercion, as married women and others, and
irresponsible agents ; in some cases also the accused, although
interested in the property in respect to which the offence was
committed, (as in the case of a man setting fire to his own house),
1s liable to be convicted.
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8. Inrants.—An infant under seven years of age is not cri-
»9 minally responsible, the law considering the mental capac{%f
& child of such tender years to be too immature to enable it to
form a sufficient judgment of right and wrong ; but above seven
and under fourteen they are criminally responsible for their acts,
if it appear they had sufficient discretion. (a)

9. Lunatics.—In the case of a lunatic, the Law presumes
the offence to have been committed in a lucid interval, unless it
appears to have been committed in the time of his distemper ;
and where persons supposed to be lunatics are charged before a
Justice with an indictable offence, the course to take is to secure
their appearange at the trial, in order that, if they are insane,
they may be confined in the Asylum and taken care of.

10. Wir—A wife cannot be convicted of any larceny, bur-
glary, wounding, forgery, or uttering forged notes, if the offence
bé' committed in the presence of her husband, and with his
coercion and participation ; but in treason, murder, perjury and
robbery, and, according to the authorities, in misdemeanors ge-
nerally, except perhaps conspiracy, the presence and coercion of
her husband will not avail her ; or where the wife was the more
active party, or her husband was incapable of constraining her

to commit the offence. A wife is not guilty of larceny, with re- .

spect to her husband’s goods ; but if her adulterer receive them,
knowingly, he would be guilty, and likewise if he took them in
company with the wife, not if the property were the wearing
apparel of the wife. (b)) [Oke, pp. 828, 829.]

(@) For exceptions to this rule, see R. v. Phillips, 8 C. & P. 736 ; and R,
v. Jordan, 9 C. & P., 118, where an infant may be found guilty of a felonious

assault. Under the summary jurisdiction in larceny, (Post) persons under °

and above sixteen may be punigshed summarily for simple larceny and: other
felonies.

(b) On Summary ConvicrioNs.—A husband and wife may be jointly con-
victed and punished for every offence, punishable under summary conviction, of
whith they have been jointly guilty ; and if they are jointly prosecuted, the
wife alone may be found guilty, and if neither she nor her husband pay the
penalty, she must undergo’the imprisonment awarded, as the penalty cannot
be levied on the goods of the husband ; and if she be prosecuted alone and
foind guilty, the mode of proceeding must be the same ; and she may be pro-
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11. Jervis Act, 11 & 12 Victoria, Cap. 42, “ An Act to faci-
litate the performance of the duties of Justices of the Peace out
of Sessions, within England and Wales, with respect to per-
sons charged with indictable offences.” The Preamble sets
forth “that it would conduce much to the improvement of the
adnafnistration of criminal justice if the several Statutes relating
to the duties of Justices of the Peace, with respect to indictable
offences, were consolidated, with such additions and alterations
as may ‘be deemed necessary, and that such duties should be
clearly defined by positive enactmerk.”

12. Powgr 10 188UE WARRANT OR Symmons.—It is provided
in Section I., that,—In all cases where a charge (a) or complaint
(A) shall be made before a Justice that any person has committed
or is suspected to have committed any treason, felony, or indict-
able misdemeanor, or other indictable offence whatsoever, within
the limits of such Justices, or has committed or is suspected to
have committed any such crime or offence out of the Justice’s
jurisdiction, and the said accused or suspected person is residing

secuted alone, under the summary jurisdiction, for any offence of which she
alone has been guilty. [8 J. P. 46.]

InconsisTENCY oF ProTECTION.—~The absurdity of the law throwing its
protecting shield over a woman, who, in the presence of her hushand, commits
a crime of deep moral turpitude, and withdrawing it in those oftences which
imply a less degree of deliberation and criminality, requires only to be stated
in order to be felt and acknowledged. If a husband and wife break their neigh-
bour’s windows, the wife must undergo the punishment for such an offence
equally with the husband ; if the same persons, after long premedibation,
break at midnight into their neighbour’s house and steal a thousand pounds,
the law, ‘“out of tenderness,’” ‘excuses the wife; but if these persons should,
whilst committing burglary, murder the inmates, in the hope of prevenfing
detection, the law, forgetting its tenderness, orders the wife to be executed.
[ Stone, p. 600.]

Nore.—Under some of our Local Acts, such as the License Act, 1875,
Bec. 36, and also Game Act, Cap. 116, Consol. Stat., Sec. 12, married women
are liable, as unmarried women or principals.

(a) Crarge.—The most approved course under this Act, in all cases, is
to take an information in writing and on oath, whatever process is issued
against the accused. [See Oke, p. 839.]

.The letters A, B, C, refer to the forms under this Act, in the Appendlx of
Forms ; some of the forms will be found in Chapter 9,
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or is suspected to reside within the jurisdiction of the Justice,
the Justice may issue his Warrant (B) to apprehend, or may is-
sue & Summons (C) in the first instance, directed to such person,
requiring him to attend, and in case he shall fail to appear in
obedience to the Summons, the Justice may issue his Warrant :
(a) Provided that nothing herein contained shall prevent the Jus-
tice from issuing the Warrant at any time before or after the time
mentioned in the Summons for the appearance of the accused.
[Sec. 1.]

18. Orrences ox THE Hicr Seas or ABroap.—In all cases of
indictable offences, committed on the High Seas, or in any har-
bour or place where the Admiralty of England have jérisdiction,
(or on land beyond the Seas, for which an indictment may be prefer-
red in England,) (b) any Justice of any District in which any
person charged with or suspected to have committed any such
offence shall reside or b\e,Z‘;y issue a Warrant (E) to appre-
end such person, and to cause him to be brought before him or
me other Justice to answer the charge. [Sec. 2.]

14. JusticEs For apjoryiNg CountiEs, &c., may act as such
for on®,County, whilst residing in another. Here it would be
District. (Sec. 5.) This Section and the two following Sections

6 and 7, refer to the County jurisdiction in England, and have
no reference to this Colony.

\
\

Warrant.—No Warrant can be issued to apprehend an offender, except
on an information, in writing, and on oath made before a Justice.

Summons.—May issue witbout information in writing and on oath, but
for the Justice’s own protection, and in order to prevent needless litigation
and the trial of frivolous complaints, the Justice should, in all indictable of-
fences, require the party laying the information to substantiate it on oath.
Experience in the Police Office, in 8t. John’s, has taught us the expedwnoy of
this Rule, which should always be followed. \

(a) A case might arise where, after issuing the Summons, the Justice
found that the accused would not appear and might be trying to escape, the

tfme then to adopt would be to take a written information, on oath, and to

lpprehend the accused at once, even before the time mentioned for the accu-
sed’s appearance under the Summous, had expired. This S4ction under the
words before, dc., giving this power. |

(b) It is doubtful whether this part of the Section, in/ italics, applies.

Bee Imperial Act, 12 & 13 Vic., Cap. 96, as to Admirslty Jnnsdxctxon, and
Archibald, Crim, Pleading, p. 31 to 33,
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15. InrormaTioN.—In all cases of charges for indictable of-
fences, where any Justice intends to issue a Warrant in the first
instance, an infégrmation and complaint, in writing, must be made
on the oath or affirmation (a) of the informant or of some wit-
ness.; but where it is intended to issue a Summons in the first
instance, the information and complaint need not be in writing
or on oath, but by parole only. (Sec. 8.)

16. No osseorion shall be allowed to any such information
or complaint, for any alleged defect in substance or form, or for
any variance between the information and the evidence. (%)
(Sec. 8.)

17. A~y PersoN MAY LAY THE INFORMATION for an indictable
offence ; the most usual course is to take thg,finformation in the
form of a deposition, stating shortly the f{cts, and not an infor-
mation of the offence, couched in the technical and formal lan-
guage necessary in an indictment or commitment. [Glen, p. 16.]
The reason of this is, because it is a preliminary proceeding when,
however the accused is brought before the Justice for the exami-
nation of witnesses, the charge against him must be stated with
precision, and it should be read as recommended from the cap-
tion to the depositions.

I1.-THE PROCESS TO ISSUE AC{AINST OFFENDERS.

18. Summons or WarraNT.—Upon such information and
complaint (A) being laid, the Justice receiving the same may
issue & Summons or Warrant (B) to cause the person to appear
before him, or some other Justice ; and every such Summons (C)
shall be directed to the party charged, and shall state, shortly,
the matter of the information, and require the party to whom it

(a) Afirmation, sed'p. 4, Consol. Stat., and p. 154, sec. 27, and 155, sec. 29.

(b) An objection may be made if the evidence prove a different offence
from that Eitatod in the Summons or Warrant, this not being a mere variance.
[{Iartin v. Pridgeon, 28 L. J. 179; and R. v. Brickhall, 33 L. J. 156.]
Stone, p. 4.

The information is merely-for the gnidance of the Justice in issuing his
Warrant, and is in fact no portion of the proceedings so far as the Defendant
is concerned in his defence ; any objection to  the form or substance of the
information is absolutely prohibited by proviso. [Glen, p. 16.)
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is directed to appear at a time and place therein mentioned,
before the Justice issuing the Summons, or before some other
Justice or Justices.

19. Service or Summons.—Every such Summons shall be
served by a Constable, or other Peace Officer, on the person to
whom it is directed, either personally, or if he cannot conve-
niently be met with, then by leaving the same with some pérson
for him at his Jast or most usual ‘Mace of abode ; (a) and the
Constable or Pehce Officer serving the same, shall attend at the

~time and place mentioned in the Summons, to depose, 1f neces-
sary, to the service thereof.

20.,—Non-apPEARANCE.—If the party summoned do not ap-
pear according to the Summons, a Warrant (D) may be issued
to apprehend and bring him before any Justice (b) ta. answeg
the charge.

21.—Dzrecr 1IN Form.—No objection shall be allowed to
any Summons or Warrant for any alleged defect therein, in
substdnce or in form, or for any variance (c) between it and
the evidence ; but if the variance appear to such Justice to be
such' that the party charged has been deceived or misled, |he
may, at the request of the party charged, adjourn the hearing
of the case to some future day, and in the meantime remand
the party charged, or admit him to bail. (Sec, 9.)

22.—Foru or Warrant.—Every such Warrant (B) shall be
under the hand and seal of the Justice issuing the same, and may

& 1

(@) ‘&‘he Summons should be left with some one likely to give it to the
aoccused ; it should, therefore, be left with his wife, sefvant or parent, and not
with any one who will be indifferent about giving it to him.

(b) Where the Justice is only Justice of the Peace for one of the three
Distriets, his Warrant must only be directed to the Constables of that Distriet
only. Where the Justice is a Justice for the Colony, after Qhe words, *‘'l'o
the Constables of the ———— District,” may be added, * and to any other
Constables of the Colony.” The word Colony would include Labrador and
every other place under the Cplonial Government of Newfoundland. The
word * Island ﬂ Newfoundlanii " without adding *“ and its Dependenctes n}
might be held not to include Eabrador. !

(¢), H the evidence prove aQifferent oﬁ'nwe from that ktated in the Sum-
mons br Warrant, this is not a mere variance’; when this is the case, a fresh
Information and a fresh Warrant should be issued a8 soon as possible.
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be directed either to any Constable or other person by name, or
generally to the Constable of the District over-which the Justice
has jurisdiction, and shall state, shortly, the offence, and shall
name or otherwise describe the offender ; and it shall'erder the
person to whom it is directed, to apprehend the offender and
bring him before the Justice issuing the Warrant, or some other
Justice, to answer the charge ; and it shall not be necessary to
make such Warrant returnable at any“particular time, but it
may remain in force until it is executed. (a) (Sec. 10.)
28.—Backine Warrants.—If the person against whom any
such Warrant has been issued be not found withimthe jurisdic-
tion of the Justice by whom it is issued, or if he shall escape,
go into, reside, or be, or be supposed or suspected to be, in any
place (within the Colony)out of the jurisdiction of the Justice
issuing the Warrant, any Justice of the District into which such
person shall escape, or be suspected to be as aforesaid, upon
proof alone on oath of the handwriting of the Justice issuing
the Warrant, may make an indorsement (K) on it, signed with
his name, authorizing the execution of the Warrant within his
jurisdiction, and such indorsement shall be a sufficient authority
to the person bringing the Warrant, and to all other persons to
whom it was originally directed, and to all Constables of the
District where the indorsement is made? to execute the same in
such other District, and to carry the offender, when apprehended,
before the Justice who first issued the Warrant, or some other

(2) When executed, the Constable cannot discharge himself of the offen-
der, otherwise than by taking him before a Justice of the Peace. The War-
rant to apprehend has been held to remain in force during the lifetime of the
Magistrate who granted it ; and it is now maintained that, under the words
‘“may remain in force until executed,” a Warrant of apprehension, not of
commitment, may be acted upon even after the death of the Magistrate who
signed it, 34 J. P., 509, quoted in Stone, 430. Where a Justice granting a
Warrant of Commitment, in execution, dies before it is executed, from the
Defendant having absconded, or other cause, the safe course would be to sum-
mon the Defendant, requiring him to shew-cause why he should not pay the
penalty, and in default be committed, as it is very doubtfu] whether the War-
rant of Commitment of a deceased Justice can be safely executed. [ Stone,
p. 430, ¢

G
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Justice for the same District, or before some Justice of the place
where the offence appears by the Warrant to have been commit-
ted ; but if the prosecutor, or any of the witnesses for the prose-
cution, shall then be in the place where the person shall have
been so apprehended, he may be taken, if so directed by the
Justice backing the Warrant, before him or some other Justice
having the same jurisdiction, who may take the examination of
the prosecutor or witnesses, and proceed in manner hereinafter
directed, &c. (Sec. 11.) Sections 12, 18, 14 & 15, ref§r to the
Backing of Warrants in Jersey, &c., not applicable. ()

) TFORM (K.)

Warrant (Backing a).
NEWFOUNDLAND.

WaEREAS proof upon oath hath this day been
made before me, one of Her Majésty’s Justices of
the Peace in and for the said [District] that the
name of J. 8. to the within Warrant subscgbed is of the bandwriting of
the Justice of the Peace within mentioned: I do, therefore, hereby au-
thorize W. T., who bringeth to me this Warrant, and all other persons
to whom this Warrant was originally directed, and alsg all Constables of
the said [District] to execute the same within the said last-meégtioned
[District] (6)* and to bring the said A.B.. if apprehended within th

NoRrRTHERN DIsTRICT,
Island Cove,
to wit.

(a) The directions as to backing Warrants given in this Section, (No. 11 of
the Act),are clear and well defined. The Justice who issues the Warrant should
always send full particulars about the case, the witnesses’ residence, &c., to the
Justice who is to back, so as to guide him as to the course he is to pursue, with
respect to the prisoner. Generally,in St. John's, the Magistrates back the War-
rant to have the prisoner brought before them, whether there are or are not
witnesses to be examined in 8t. John’s, as it is not always possible to send
him back to the Justice issuing the Warrant at once; in such case, the pri-
soner is remanded from time to time, until the opportunity offers for sending
him on. Of course whatever evidence can be procured is taken, and he is
forwarded to the Justice who issued the Warrant, without any unnecessary
delay.

(b) The words following this asterisk are to be used only where the Jus-
tice backing the Warrant shall think fit, and may be used in such cases as
before referred to, in St. John's, or where the witnesses were in the District
of the Justice who backs the Warrant, and before whom the case could, with
the greatest convenience to all parties, be dealt with. When the witnesses
are in the District of the Justice who issued the Warrant, and the prisoner
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[ District] before me, or before some other Justice or Justices of the Peace
of the same [District], to be dealt with according to law.

Given under my hand, this —— day of —, 18—,

* J. L.

24. APPREHENSION WHERE AN INDICTMENT I8 FgUND.—UpOIl
production to the Justice of a certificate (F') from one of the
Chief Clerks of the Supreme Court, either in St. John’s or on
Circuit, or from a Clerk of the Peace, that an indictment has
been found against a person, being either within the Justice's
jurisdiction or suspected to be so, the Justice must issue his War-
rant (G) to cause him to be brought before him or some other
Justice, and upon proof (which, of course, must be on oath,) that
the person apprehended is the same person named in the indiet-
ment, the Justice shall, without further enquiry, commit (H) the
prisoner for trial, or admit him to bail; and if the person so in-
dicted be already in prison for some other offence, such Justice
is required upon proof on oath that the person indicted and the
person in prison are one and the same person, to issue a War-
rant (I) to the Keeper of the Prison, commanding him to be de-
tained until he shall be removed by Habeas Corpus or otherwise.
(Sec. 8.)

25. APPREHENSION IN ONE DISTRICT FOR OFFENCE IN ANOTHER, —
Whenever a person shall be brought before a Justice charged
with an offence alleged to have been committed in any place
wherein such Justice shall not have jurisdiction, he shall exa-
mine such witnesses, and receive such evidence in proof of the
charge as shall be produced before him within his jurisdiction ;
and if, in his opinion, the evidence shall be sufficient proof of

can be brought on at once, the words following the asterisk are omitted, and
the prisoner, when arrested, is brought at once back before the Justice who
issued the Warrant. This latter course, however, is not nsual, and would not
be found convenient. See note to Sec. 6, Cap. 3, p. 13 ; and, also, Sec. 22 of
this Act, with respect to the duties of the Justice backing Warrant, when the
backing directs the prisoner to be brought before him as in the above form
after the asterisk.

Sec. 3.—In practice, this Section will not often be put in operation. The
nsual course, when an Indictment is found, is to issue a Benclh Warrant from
tho Supreme Court ; this applies over the whole Colony.
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the charge, he shall commit the accused to the gaol or the place
where the offence is alleged to have been committed, or admit
him to bail, and shall bind over the prosecutor (if he have ap-
peared before him) and the witnesses by recognizance. If the
evidence shall not be deemed sufficient to put the accused party
upon his trial, the Justice shall bind over the witnesses to give
evidence, and shall by warrant order the accused to be taken
before some Justice of the District or place where the offence is
alleged to have been committed, and at the same time deliver
the information and complaint, and the depositions and recog-
nizances to the Constable who has the execution of the last-
mentioned warrant, to be by him delivered to the Justice before
whom he shall take the accused in obedience to such warrant,
and which depositions and recognizances ghall be treated as if
they had been taken before the last-mentioned Justice; and the
Constable or other person whogshall have conveyed such sccused
party under the warrant shall be entitled to be paid his costs of
conveying him befcire such Justice. On producing the accused
before such Justice and delivering to him the warrant, informa-
tion, (if any), depositions, and recognizances aforesaid, and prov-
ing by oath the handwriting of the Justice subscribing the same,
the Justice before whom the accused shall be produced shall
forthwith ascertain the sum which ought to be paid to such Con-
stable or other person forsconveying the accused, and also his
reasonable expenses of returning, and shall thereupon make an
order for payment thereof; and if such last-mentioned Justice
shall not think the evidence sufficient to put the accused on his
trial, and shall discharge him without holding him to bail, the
recognizance taken by the first-mentioned Justice shall be void.
[1d. s. 22.]

26. Sunpays.—Justices may take information and grant or
issue any Warrant or any Search Warrant for an indictable
offence, on Sunday as well as on any other day. (Sec. 4.)

Nore.—This Bection does not in words authorize the ezecution of a War-
rant on Sunday, but it has been held that the 29 Car. 2, Cap. 7, 8ec. 6, autho-
rizes the arrest, on Sunday, of all persons who have been guilty of indictable
offences ; therefore, a person guilty of an indictable offence, may be appre-
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27. APPREHENSION WITHOUT A WARRANT.—Any person who is
present when a felony is committed, may at once apprehend the
party, and take him before a Magistrate to be dealt with aceord-
ing to Law ; in case of a private individual, however, it is his
duty, if no Justiece can at onece be found, to hand the offender
over to a Constable. [8 Hawk, 156.] But when the offence is
not committed in the presence of the party, this distinction exists
between the powers of a Constable and a private individual. A
Constable may not only apprehend a person against whom a
reasonable charge of felony is made by another person, although
it may afterwards turn out that no felony has, in fact, been com-
mitted, but he may apprehend a person upon his own suspicion
alone, of having committed a felony, théugh in the result it ap-
pear that no crime has been committed, but he should act with
becoming caution, and on a reasonable ground of suspicion ;
and if, after the apprehension, the Constable is guilty of any
unnecessary delay in taking the party before a Justice, or is guilty
of any excess or abuse of power, he will still be liable to an
action. But with regard to the arrest by private persons, with-
out a Warrant, although they are bound to capture, if possible,
a party committing a felony in their presence, [2 Hawk, ¢. 12,
8. 1,] yet, if a man choose to apprehend another without a War-
rant, upon suspicion alone, of felony, he will do so at his peril, for
should no felony in point of fact have been committed, an action
will lie against him for false imprisonment. A suspicion alone is
not enough to justify a private person in making an arrest, and
where the party be not detected in the actual commission of the
offence, and there is no fear of his absconding before a Warrant
can be obtained. The proper course is to get a Warrant. (a)
28. Searca WarraNT.—It not unfrequently occurs that with-

hended on Sunday, whether such offence involves an actual or only a construc-
tive breach of the peace. [Rawlins v. Ellis, 16 L.J. (N.8.) Ezch. v. 16

M. &W. 172.
Nore.—The arrest of persons under Malicious Injuries’ Acts, Local and

Imperial, and under Local Telegraph Protection Act, and Imperial Coinage
Act, are referred to in Chapter on Summary Convictions.
(a) Saunders, pp. 169 & 160,
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out any direct proof of guilt existing against a party, there is,
nevertheless, evidence of his possession of stolen goods, which
the owner is in a condition to identify. Insuch a case, criminal
proceedings are often initiated by an application to a Justice for
& Search Warrant, which being granted, the suspected premises
are searched by a Constable, when, should the goods be discov-
ered, they are taken possession of, and the occupier of the pre-
mises whereon they are found is himself apprehended, and
brought before the Magistrate to answer the charge, either of hav-
ing stolen, or received them, knowing them to have been stolen.
29. How 10 0BTAIN A SEARCH WARRANT.—When, therefore, a
party whose goods have been stolen, has reasonable grounds for
suspecting that they are upon the premises of some particular
person, he should go before a Justice having jurisdiction in the
District where the premises are situated, and make oath, by him-
self or his witnesses, of ‘the facts on which he founds his appli-
cation ; and upon sutisfyihg the Justice either that the goods were
stolen, or that there is reason to suspect they are stolen, and
that there is also reason to believe they are upon the premises
indicated, he will grant his Warrant, not only to search the pre-
mises, and seize the goods, but to apprehend the party in whose
possession they may be found. (a) Under the Larceny Consolida-

(@) There are cases where a Search Warrant may be issued, and the arti-
cles found under it, and yet the party in whose possession they are found be
guilty of no offence. For instance, a forged instrument may be in the pos-
session of a party who neither forged it nor intends to utter it ; or goods may
have been left in the house by the thief, without the knowledge of the owner
of the house. ~In such cases there can be no lawful authority to apprehend,
and therefore the Search Warrant ought not to direct the Constable to appre-
hend the person in whose possession the articles mentioned in the Warrant
may be found. In every case, therefore, where a Search Warrant is applied
for, the Justice should be satisfied that if the articles are found in the pos.
session of the person suspected to have them, there is reasonable cause to be-
lieve that he has been guilty of some offence in connection with the stolen
goods, either as receiver or thief, before he grants a Search Warrant authori-
zing his apprehension ; and in case of doubt, it will be much wiser to leave
out the authority to arrest. If the articles be found, and the facts warrant
it, an ordinary Warrant for the apprehension of the party in whose possession
they were found may be afterwards issued, and the case dealt with in the
ordinary course. [Greaves, p. 401.]
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tion Acts, (24 & 25 Vie., Cap. 96, Sec. 108), it is enacted, *‘ that
if any credible wjtness shall prove upon oath, before a Justice
of the Peace, a/t/easouable cause to suspect that any person has
in his possessio}!, or on his premises, any property whatsoever, on
or with respedt to which any offence, punishable either upon in-
dictment or upon summary cgnviction by that Act, shall have
been committed, the Justice may grant a Warrant to search for
such property as in the case of stolen goods.”

80. MopoE or ExecutiNG SkarcE WARRANT.—Great caution
should be observed in executing this Warrant ; the Constable to
whom it is directed will be the party intrusted with it, but he
should be accompanied to the premises by the owner of the pro-
perty or some other person who is enabled to point out and swear
to the goods in question. If the premises are closed, and the
Constable is denied admission after demand, and disclosing his
authority and the object of his visit, they may be forced open by
him. In making the search, care must be observed that no
other goods than those designated in the Warrant, or such as
have been actually stolen, be seized. Should the goods sought
for be found, the Constable will seize and keep them in his pos-
session, and he will then also, by virtue of his Warrant, appre-
hend the person upon whose premises they have been found, and
take him before the Magistrate to answer the charge that shall
then be preferred against him.

81. IMPORTANCE OF OBTAINING SEARCH WARRANT.—In very
many cases, particularly where a charge is likely to mould itself
into one of receiving goods, knowing them to have been stolen,
the obtaining of a Search Warrant, in the first instance, will be
the most advisable course, since the prosecutor is thereby ena-
bled, at the same time, both to seize the goods upon the premises
before they are made away with (and so obtain cogent evidence
in support of his case,) and apprehend the party suspected of
guilt in the transaction; whereas, if a Warrant to apprehend
merely be obtained in the first instance, grgat, if not insurmount-
able, difficulties may afterwards be experienced in getting at the
property, and thus a case otherwise almost conclusive, may entire-

ly fail for want of the necessary evidence for its support. (a)

(a) Saunders, p. 169 to 171,
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FORMS OF SEARCH WARRANT AND INFORMATION.

FORM OF INFORMATION.
NEWFOUNDLAND.
DisTriICT, Bk it remembered that on the day of ,
—To Wit. A.D. 187—, at ——, in the said | District] C. D.,
of ——, in the said [Dustrict] labourer, a credible witness, comes before
me, the undersigned, one of Her Majesty’'s Justices of the Peace in and
for the said [ Dustrict |, and upon his [oatk] now duly made by him before
me the said Justice, informs me the said Justice that on the —— day of
———, [or within —— days last past, as the case may be] divers goods and
chattels of him the said C. D., to wit [¢wo coats, twelve silver spoons, &c.,
describe the articles stolen accurately], were feloniously stolen from [the
dwelling house or as the case may be] of the said C. D., situate at ——, in
the said District, and that he, this informant, hath probable and reason-
able cause to suspect, and doth verily suspect, that the said goods and
chattels are concealed in the Dwelling House of E. D., of ——, in the
said — District, Fisherman, and therefore the said C.D. prays that
justice may be done in the premises.

(Sd.) C.D.
Exhibited and sworn before me, at the%
time and glaog aforesaid,

\'  (Sd) _T.WiLts,J. P,

FORM OF SEARCH WARRANT.
NEWFOUNDLAND, }

District,
—— To Wit.

To , the Constable at , and to all others,
the Constables, for the sawd District (or Is-
land.)

. ‘WHEREAS it appears to me, the undersigned, one of Her Majesty’s

Justices of the Peace in and for the said District, [or lsland of Newfound-
land and its Dependencies,] by the information, on ocath, of C. D., of
in the said District, a credible witness, that on the —— day of —,
divers goods and chattels, &c., [here copy the information. ]

These are, therefore, in the name of our said Lady the Queen, to
authorize and require you, with necessary and proper assistants, to enter
in the day time into the said [dwelling-house] of the said E. F., at —,
in the [ District] aforesaid {¢his description must accord with the Informas
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tion),.and there diligently to search for the said goods [as in the Informa-
tion], and if the same, or any part thereof, shall be found upon such
sedrch, that you bring the same (¢) * and also the body of the said E.F.*
before me or some other of Her Majesty's Justices of the Peace in and
for the said [ District], to be dealt with according to law. R
Given under my Hand and Seal, at -ﬁ'ﬁ,’ in
the said [ District] this day of »

A.D.187—, '

T. WiLrs, J. P, (L. 8.)

I1I1l.—COMPELLING THE ATTENDANCE OF
WITNESSES.

82.—ATTENDANCE OF WrrnessEs BY Summons.—If it appear
to any Justice, by the oath or affirmation of any creditable per-
son, that any person, within the jurisdiction of such Justice, is
likely to give material evidence for the prosecution, and will not
voluntarily appear as a witness, such Justice is required to issue
a Summons (L 1) to such person, under his hand and seal, re-
quiring him to appear as a witness at a fime and place therein
mentioned.

88.—If the person so summoned shall, without just excuse,
refuse or neglect to appear, then (after proof on oath or affirma-
tion of the service of the summons, either personally, or by
leaving the same for him with some person at his last or most
usual place of abode), the Justice before whom he ought to have
appeared may issue a (L 2) Warrant to bring such person, at a
time and place therein mentioned, before the Justice issuing the
Sundmons, or some other Justice, and which Warrant may be
backed as before mentioned.

84. Warranrt IN FIRsT INsTANCE.—Or if th@Justice be satis-
fied by evidence, upon oath or affirmation, that it is probable
such person will not attend to give evidence without being com-
pelled to do so, then instead of issuing such Summons, a.3War-
rant (L 8) may be issued in the first instance, and such War-

(a) Omit the part between the asterisks wherever the person in possession
of the things would be guilty of no offence. [See ante, note to sec. 28.]
Backing Warrants, see ante, p. 49 & 50.
R
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rant may also be backed in 8rder to its' execution in another
jurisdiction. (a)

85. Rerusing 1o BE Examinep, Sec. 16.—If on the appear-
ance of such person, either in obedience to the Summons or by
Warrant, he shall refuse to be examined on oath, or, having taken
such oath, shall refuse without just cause to angwer such ques-
tions as are put to him, any Justice present ahd having juris-
diction, may, by Werrant, (L 4) commit the person so refusing
to jail, for not exceeding seven days, unless he shall in the mean-
time consent to be examined, and to answer concerning the pre-
mises. (b)

1V.eaTTHE HEARING AND EXAMINATION OF
PROSECUTOR'S WITMESSES.

86. Courr—PracE oF ExamiNatioN.—The room or build-
ing where the examinations are taken shall mot be debmed
an open Court for that purpose, and the Justices} in their dis-
cretion, may order that no such person shall have access to or
remain in such place without their permission, if it appear to
them that the ends of justice will be best answgred by so doing.
(Sec. 19.) (¢)

| &)

(a) A witness cannot demand his expenses in the first instance in indict-
able offences ; he cannot yefuse to attend upon being served with a Summons
or Subpeena, until his expenses are paid. [R. v. James, 1 C. & P. 222.]

(b) Any witness who is in Court without being subpeened, is bound to be
sworn and give evidence, but as it appears doubtful whether he could be com-
nmitted under this Section, it will therefore be the mdst prudent course to serve
such refractory witness with a Summons on the spot. Stone, p.7,28J. P. 783 ;
but see Consol. Stat., p. 153, where any person present in Court or before a
Judicial Officer may be required to testify in the same manner ag if he were
in attendance upon subpeena issued by such Court or Officer.

(c) This section only applies to the taking of the depositions, &c., against

a prisoner, upon which occasion the Justice may, if he deem it necessary

gecure the ends of justice, exclude all strangers from theroom. A Justice of'

the Peace acting vnder this statute, does not act as a Court of Justice to de-
termine the guilt or innocence of a Defendant, but as an officer deputed by
the law to enter upon a preliminary inquiry whether the Defendant ought to
be committed for trial or not. Therefore a prisoner when examined before &
Magistrate on a charge of felony, is not entitled as of right to have a person
skilled in the law present as an advocate. It is in the discretion of the Ma-
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87. Examnarion or WiTNEssEs For THE PRrosSECUTION, Sec.
17.—In all cases where any person shall be brought before any
Justice, charged with any indictable offence, whether he ppear
voluntarily upon Summons, (a) or shall have been apprehenNed
with or without Warrant, or be in custody for the same or an
other offence, such Justice, before committing the prisoner f
trial or admitting him to hail, shall, in the presente of the acou-
sed, (who shall be at liberty to put questions to any witness
against him,) take the statement in the form prescribed in the
Schedule to the Act (M), on oath or affirmation, of those who shall
know the facts and circumstances of the case, and shall put the
game into writing, and such depositions shall be read over to and
signed respectively by the witnesses and by the Justice taking
the same ; and such Justice shall, before any witness is exami-
ned, administer to him the usual oath or affirmation. (b)

gistrates in each particular case whether they will admit or exclude an advo-
cate for the accused. Cox v. Coleridge, 2 D. & R.86;1B. & C. 37. Rex
v. Borrow, 3 B. & A. 482. RBex v. Staffordshire, JJ., 1 Chit. 218. Collier v.
Hicks, 2 B. & Ad. 663. Upon other occasions, when the Justice acts judi-
cially, as in hearing a charge for an offence punishable upon summary convic-
tion, he does so in public, and ih open Court, to which every person has a
right to resort. [See 11 & 12 &'\c.. c. 43, 8. 12.] It is a very unusual thing
to exclude the prisoner’s Counsel,\and is not recommended. The legality of
such a course is doubted also. v

(a) A person attending before a Magistrate as a witness, on a chargekf
felony, after a remand, is privileged from arrest on civil process, EUNMDO
MORANDO ET REDEUNDO, though he was under Recognizance or Summons to
appear ; eundo, &c., means going, staying, and returning witness in jail. By
16 & 17 Vie., c. 30, 8. 9, a Judge of the Supreme Court, upon application, by
affidavit, may issue a Warrant or Order for bringing up any prisoner confined
in jail, &c., under any sentence or under commitment for trial, or otherwise,
(except under process in a civil action, suit, or proceeding,) before any Court
or Justice, to be examined as a witness in any cause or matter, civil or cri-
minal.

(b) There is only one way, and only one ;aﬁe way, of taking depositions.
There should be a charge made explaining to the prisoner what he is accused of.,
It is always best to have this charge in writing, and to read it for the caption. The
witnesses should be sworn in his, the prisoner’s, presence, and in the presence of
the Magistrate, and every‘word of evidence they give should be taken down

in the presence of the accused and the Magistrate, and the prisoner should be

agked to oross-examine, No hurry of business, or any other matter, should
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88. Wirnesses UNABLE T0 Traver.—If, upon the trial of the
person so accused, it shall be proved by the oath or affirmation of
any credx’B}p witness that any person whose deposition shall have
been taken'as aforesaid, is dead, or is de.ill as not to be able to
travel, (a) and if it also be proved that such deposition was taken
in the presence of the acgused, and that he ¢r his Counsel or
Attorney had a full opportunity of c¢ross-examighng the witness,
then, if such deposition purport to be signed by fhe Justice before.
whom the same purports to have been taken, i shall be lawful
to read such deposition as evidence in such pr¢secution, without
further proof thereof, unless it shall be proved that such deposi-

the same. (Sec. 17.) (b)
39. ExamiNaTioN FOR OFFENCE IN ANOTHER JURISDICTION.—

prevent the Magistrate or the Clerk of the Peace from always following this
rule. The prisoner must H€ar the words come from the lips of the witness.
He must be present when the words are writfen down, and must be offered the
opportunity of cross-examining. This rule, and all other directions contained
in this Chapter, must be rigidly complied with ; and a failure to comply with
these rules will probably render the deposition inadmissible in evidence. And
should the witness die, or cannot be found, when the trial proceeds, may be
fatal to the prosecution, and subject the Magistrate to-much blame. As soon

.
a8 the accused is in custody, and the witnesses are forthegming, the depogitions
should be taken as speedily as possible, for the conveBience of all parties.
*“ Delays are dangerous.”

(a) Deposition can be read as evidence if the witness can travel but can-
not give evidence from paralysis, [ R. v. Cockburn, 26 L. J. 13] but not if the
witness is absent and resident in a foreign country. [R.v. Austin, 25 L.J. 48.]
It will be for the Judge to decide whether the proof of inability to travel is
sufficient. [R. v. Stephenson, 31 L. J. 147.] The deposition may be read
before the Grand Jury :If}cll as the Petty Jury. [S‘%‘" R.v. Clements, 20

L. J. 193, and R. v. Scaife, 15 J. P. 581, on the trial of the prisoner. Stone,
p-8.]

(b) The deposition of a witness taken on one charge may be used in an
indictment for another, as in Reg. v. Beeston, 24 L. J. R., M. C. (N. B.) 5,
where the prisoner was charged before a Magistrate with wounding A, with
intent, &o., and A’s depogition was taken. A afterwards died of the wound,

% and the prisoner was indicted for his murder ; when it was held tha§ on the
trial for the murder the deposition of A might\‘be read in evidence, as although
it wag'not on the same technical charge it Ys taken in the same case, and
the ;ioncr had had a full opportunity of cross-examination. (Glen, p. 32.)

tion was not, in fact, signed by the Justice purporting to sign:

4

‘Wheneve

tice, char
him in a1
diction, b
dence in
within hi
/ be suffic
common
been con
the pros«
by recog
not in th
sed part)
ed, then
have exa
tice, by
before sc
near unt
committ
complail
)y him,
lPa.st-men
before w
warrant
deemed
and pur
last-mer
and reo
the maf
transmi
party is
trial up
case su
aforesai
stable t
* who sh
mentio)



trial of the
firmation of
1 shall have
0 be able to
n was taken
Counsel or
the witness,

1stice before.

1 be lawful
on, without
uch deposi-

ing to sign*

[SDICTION ,~—
following this
f the witness.
be offered the
ions contained
o comply with
vidence. And
ceeds, may be
ume. As soon
the depogifions
of all parties.

ravel but can-
but not if the
n, 25 L.J. 48.]
y to travel is
may be read
. Clements, 20
soner. Stone,

be used in an

[. C. (N.B.)5,
nding A, with
of the wound,
Id tha§ on the
e, as although
iame case, and
(Glen, p. 32.)

/)

Of Enquiries in Indictable Offences. 61

Whenever a person shall appear or shall be brought before a Jus-
tice, charged with an offence alleged to have been committed by
him in any District wherein such Justice shall not have juris- ‘
diction, he shall examine such witnesses, and receive such evi-
dence in proof of such charge, as shall be proflticed before him,
within his jurisdiction ; and if ifi his opinion such evidence shall
/ be sufficient proof of the charge he shall/commit him to the
common gaol for the place where the offence is alleged to have !
been committed, or shall admit him to bail, and shall bind over
the proseeutor (if he have appeared before him) and the wifnesses
by recognizances; but if such testimony and evidence shall
not in the opinion of Buch Justice be sufficient to put the agcu-
sed party upon his trial for the offence with which he is so charg-
ed, then such Justice shall bind over such witnesses as he shall
have examined, by recognizance, to give evidence, and such Jus-
tice, by warrant, (R 1) order such accused party to be taken
before some Justice in and for the District or place where and
near unto the place where the offence is alleged to have been
committed, and at the same time deliver the information and
complaint, and also the depositions and recognizances so taken
by him, to the Constable who shall have the execution of such
last-mentioned warrant, to be by him delivered to the Justice
before whom he shall take the accused im obedience to the said
warrant;-and which said depositious*uﬁd recognizances shall be
deemed to-be taken in the case, and shall be treated to all intents
and purposes as if they had been taken by or before the said
last-mentioned Justice, and shall, together with such depositions
and recognizanccg, as such last-mentioned Justice shall take in
the matter of such charge against the said accused party, be
transmitted to the Clerk of the Court where the said accused
party is to be tried, if such accused party shall be committed for
trial upon thé\qaid charge, or shall be admitted to bail; and in
case such accused party shall be taken before the Justice last
aforesaid by virtue of the said last-mentioned warrant, the Con-
stable to whom the said warrant shall have been directed, and
who shall have conveyed such accused party before such {ast-
mentioned Justice, shall be entitled to be paid his costs and ex.
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A

penses of conveying the said accused party before the said Jus-
tice ; and upon the said Constable producing the said aceused
party before such Justice, and delivering him into the custc;dy of
such person as the said Justice shall direct or name in that ‘he-
half ; and upon the said Constable delivering to the said Justide
the warrant, information (if any), depositions, and recognizan-
ces aforesaid, and proving by oath the handwriting of the Jus-
tice who shall have subscribed iﬁ? same, such Justice to whom
the said accused party is so produced shall thereupon forthwith
alcertain the sum which ought to be paid to such Cofstable or
other person for conveying such accused party and tdaking him
before such Justice, as also his reasonable costs and expenses of
returmng and ft.hereupon such Justice shu.ll*s*ake an order (R 2)
if such last-mentioned Justice shall nc(t think the evidence against
such accused party sufficient to put him upon his trial, and shall
discharge him without holding him td bail, eyery such recogni-

zance so taken by the sa.ijd first-mentioned Justice, as aforesaid,
shall be null and void.

V.—STATEMENT OF THE ACCUSED AND EXAMINA-
TION OF HIS WITNESSES.

40. Reapine over Derositions.—After the examination of
all the witnesses for the prosecution, the Justice or one of the
Justices before whom the examination has been completed, shall,
without requiring the attendance of the witnesses, read of cause
to beread to the accused, the depositions jaken against him, dha
say to him these words, or words to the like effect :

41. CavTtioN T0o AccusEp.—*‘ Having heard the evidence, do
you wish to say anything in answer to the charge? You are
not obliged to say anything unless you desire to do so, but what-
evergfou say will be taken down in writigg,fand may be given
in evidence against you on your trial.”

42. Axp whatever the prisoner shall say in answer thereto,
shall be taken down in writing, and read over to him, and be
signed by the Justice and kept with the depositions of the wit-
nesses, and transmitt¢d with them, as after-mentioned ; and on
the trial such depositipn may be given in evidence against the
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accused unless jt appear that the Justice (a) did not, in fact, sign
the same.

48. Tae Sevonp Cavrion.—Provided always, that the Jus-
tice, before the accused shall make any statement, shall state to
him and give him clearly to understand that he has nothing to
hope from any promise of favour, and nothing to fear from any
threat wlyBh may have been holden out to induce him to make
any wlmik‘fon or confession ef guilt, but that whatever e shall
then say may be given in evidence against him upon his trial,
notwithstanding such promise or threat. (b)

"44. Provipep, nevertheless, that nothing herein contained
shall prevent the prosecutor, in any case, from giving in evidence
any admission or confession, or other statement of the person
accused or charged, made at any time, which by law would be
zhdmissible as evidence against such person.

™ 45. Osservations.—The Aet of| 80 & 81 Vie., Cap. 85, was
passed to remedy certain defects and\. difficulties in the adminis-
tration of justice, especially with rzcspect to witnesses for the
accused, and the perpetuation of the testimony of persons dan-
gerously ill. It coptains a few*other amendments of the law.
As it is applicable to the Colony (c) I have given an analysis of it.

(a) The Magistrate should always sign his name to the deposition, imme-
diately after the witness has signed it and been sworn.

(b) The statement of a prisoner may be read if the caution were given,
and there be no evidence that any threat or promise has been held out, to in-
duce a confession, although the Justice did not give him to understand that
he had nothing to hope or fear; the words in the proviso are directory, and
not a condition precedent to the admissibility of the prisoner's statement.
[R. v.Sansome,19 L. J.143.] Justices are, however, recommended by the Chief
Justice, in all cases, to address the accused in the words of the provise, besides
giving the printed caution in the imaginary case, Chapter 9, to nullify the effect
of any promise or threat of which the Justice of the Peace may not be aware.

Prisoner's Witnesses.—After the directions contained in this Section have
been complied with, the Justices must proceed as to witnesses for the accused in
the mode directed by 8rd, 4th, and 5th Sectious of 30 & 31 Vict., Cap. 85,
Post. A case of Rape occurred lately, in which it was clearly shewn that if
the Magistrate had examined the prisoner's witnesses he would never have
been committed for trial, the evidence for the defence having established the
most conclusive evidence of the prisoner’s innocence.

(c) This Act, having direct reference to the operation and execution of
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ANaLysIs oF Acr.

46. Wirnesses oF Accusep Prrson.—In all cases where any
person shall appear or be brought before any Justice, charged
with any indictable offence, whether committed within this reglm
or upon the high seas, or upon land beyond the sea, and whether
such person appear voluntarily upon summons, or has been ap-
prehended with or without warrant, or be in custody for the same
or any other offence, such Justice, before he shall commit such
accused person for trial or admit him to bai, shall immediately
after obeying the directions of the 18th section of 11 & 12 Vie.,
Cap. 42, demand and require of the accused person whether he
(a) desires to call any witness ; and if the accused person shall,
in answer to such demand, call or desire to call any witness or
witnesses, such Justice shall, in the presence of such accused
person, take the statement on oath or affirmation, both exami-
nation and cross-examination, of those who shall be so called as
witnesses by such accused person, and who shall know anything
relating to the facts and circumstances of the case or anything
tending fp prove the innocence of such accused person, and shall
put the same into writing ; and such deposition of such witnesses
shall be read over to and signed respectjvely by the witnesses
who shall have been so examined, and shall be signed also by
the Justice taking the same, and transmitted in due course of
law with the depositions ; and such witnesses, not being witnesses
merely to the character of the accused, as shall in the opinion
of the Justice give evidence in any way material to the case or
tending to prove the innocence of the accused person, shall be
bound by recognizance to appear and give evidence at the said
trial ; and afterwards, upon the trial of such accused person, all
the laws now in force relating to the depositions of witnesses for
the prosecution shall extend and be applicable to the depositions
of witnesses hereby directed to be taken [80 & 81 Vic., Cap. 85,
Sec. 8] ; and all the provisions of the 11 & 12 Vict., Cap. 42, rje-

11 & 12 Vie., Cap. 42, is made to apply to this Colony, under latter part sgc.
4, p. 226, Consol. Stat.

(a) If the Justice neglects to make this enquiry, the commitment might
possibly be quashed on Certiorari.
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lating to the summoning and enforcing the attendance and com-
mittal of witnesses, and binding them by recognizance and com-
mittal in default, and for giving the accused person copies of the
examinations, and giving jurisdiction to certain persons to act
alone, shall be read and shall have operation as part of this Act.
[Id. s. 4.]

47. Exrexses or sucr WirNesses.—The Court before which
any accused person shall be prosecuted or tried, or for trial, be-
fore which he may be committed or bailed to appear for any
felony or misdemeanor, is hereby authorized and empowered, in
its discretion, at the request of any person who shall appear be-
fore such Court on recognizance to give evidence on behalf of the
person accused, to order payment, unto such witness so appear-
ing, of such sum of money as to the Court shall seem reasonable
and sufficient to compensate such witn&ss for the expenses, trou-
ble, and loss of time he shall have incurred or sustained in at-
tending before the examining Magistrate, and at or before such
Court ; and the amount of such expenses of attending before the
examining Magistrate, and compensation for trouble and loss of
time therein, shall be ascertained by the certificate of such Ma-
gistrate, granted before the attendance in Court ; and the amount
of all other expenses and compensation shall be ascertained by
the proper officer of the Court, who shall, upon the receipt of the
sum of twelve cents (a) for each witness, make out and deliver

to the person entitled thereto an order for such-expenses and
compensation, together with the said fee of twelve cents. Such
witnesses’ expenses shall be paid as part of the expense of the
prosecution.
VI.—BINDING OVER PROSECUTOR AND WITNESSES
BY RECOGNIZANCES.

48. Recoenrzance.—The Justice before whom any witness

has been examined, may bind, by (O 1) Recognizance, (b)the

(a) This fee is not to be taken where the officer is paid by salary, and in
certain other cases. [See 32 & 33 Vie., c. 89, 8. 10.]
(b) Recognizance is anrdgknowledgment, an obligation of record which a
man enters into before someht‘;)\q of Record or Magistrate, duly authorized,
1 N\
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proseouter, and every such witness, to appear at the next Court,
at which the accused is to be tried, to prosecute or to prosecute
and give evidence, or to give evidence, s the case may be, against
the accused ; and such Recognizance shall particularly specify
the profession or trade of the person entering into the same,
with his Christian and Surname, and the settlement or place of
his residence ; and if his residence be in a town, the name of the
street, (a) and the number, if any, of the house in which he re-
sides, and whether he is owner, tenant, or lodger ; and the Re-
cognizance, duly acknowledged, shall be subscribed by the Jus-
tice, and a (O 2) notice théreof signed by him given to the per-
son bound thereby. (b)) The several Recognizances so taken,
with the written information, if any, the depositions, the state-
ment of the accused, and the Recognizances of bail, if any,
shal be delivered to the proper officer of the Court in which the
{fial is to be had, before or at the opening of the Court, on the
first day of the sitting thereof, or at such other time as the Judge
‘shall appoint.

49. WITNESS REFUSING TO ENTER INTO RECcoGN1ZANCE.—If any
witness refuse to enter into a Recognizance, such Justice may,
by his Warrant, (P 1) conimit him to the jail for the District in
which the accused is to be tried, until the trial, unless the wit-
ness shall in the meantime enter into a Recognizance, before
some Justice of the Peace in the District where the jail is situa-
ted ; and if the accused shall afterwards be discharged by the
Justice, from want of evidence, or other cause, such Justice or

with condition to do some particular act, such as to keep the peace, give evi-
dence, &c. This is witnessed only by the record of the Court, or the signa-
ture of the Magistrate, and is not like a Bond signed and sealed by the party
bound. N

(a) Many of these minute particulars of description can only be complied
with in some few places, like 8t. John’s and Harbour Grace. 8o long as the
name, occupation, and residence, are given, so as to identify the party, it will be
sufficient. When the Recognizances are completed, each party bound should
be handed the notice of the Recognizance.

(b) The papers should be forwarded, as directed, to the Chief Clerk and
Registrar Supreme Court, St. John’s, or to the Chief Clerk of -the Circuit
where the case is to be tried. See note in Chapter on Practice.
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any other Justice may, by his order, direct the witness (P 2) to
be discharged from custody. (a)

VII.—REMAND.

50. GeneraL Rures ror Remanp.—If deemed advisable, from
the absence of witnesses or other reasonable cause, the Justice
may, by Warrant, 1emand the accused from time to time, for a
periodl not exceeding eight clear days, () to the nearest jail ; but if

(a) There seems to be no power to require witnesses, whether minors or
married women, to find sureties for their appearance. ({Stone, p. 9.] It will
be advisable to get the husband or father as surety, if- you ean. ' 'Where such
a power as this is given to a Magistrate, there will be very little- oscagion, for
its use. The Constable who has charge of the case should see that the wit-
nesses are forthcoming in the proper time ; and if they leave the District or
settlement, should notify the Attorney General of their whereabouts in time.

Remand.—Justices are recommended, where there is a strong prima facie
case against a prisoner, to use this power of remand when there is a proba-
bility of their obtaining more evidence, and where they feel the ends of jus-
tice will be served by their doing so. The accused need not have been appre-
hended under process to warrant a remand, and slight evidence against him
upon the charge is sufficient for that purpose ; for it is generally impossible,
except.in the most simple case, to have ready all the evidence, or to present a
prima facie sufficient to justify a. committal on first hearing, &e. [Oke,
p. 880, note.

Whilst an enquiry is pending before a Justice, or a prisoner is in gaol
under remand, & Judge of the Bupreme Court cannot interfere with that dis-
cretion, by ordering the accused to be admitted to bail, like he may do. after
committaldu any case. As a general rule, it may be said that, in practice, it
is not wsual, on remand, to admit to bail, (especially where the precise nature
or Extent of the charge is undeveloped, unless property involved is very small),
in those cases in which an accused is not entitled to be bailed after commit-
tal ; in other cases, it is. [Oke, p. 881, note.

The.reason for this caution is obvious; the accused, if at liberty, may
keep witnesses out of the way, secrete the stolen property, and in many ways
defeat the ends of justice, and prevent the true facts being brought out in the
case. Justices will, of course, make these remands as short as consistent
with the nature of the case, and the difficulty of bringing the evidence for-

ward.

(b) The limitation of eight days does not apply to adjournments in sum-
mary proceedings under 11 & 12 Vie., ¢. 43, 8. 16. The course adopted in the
Metropolitan Police Courts is to remand at the latest till the day following
the corresponding day in the ensuing weck. [36 J. P. 13.] But the usunal
meaning of these words * olear days” weuld be eight intervening days be-
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the remand be for a time not exceeding three clear days, the Justice
may verbally order the Constable, in whose custody the accused
may be, or any other Constable named by the Justice, to conti-
nue to keep such party in custody until the time appointed for
continuing the examination, when any Justice may order the
accused to be brought before him, or any other Justice, before
the expiration of such period.

61. Instead of detaining the accused in custody @uring the
period to which he is remanded, any one Justice before whom he
shall be brought, may discharge him, upon his entering into a
recognizance, (O 2) and (O 8) with or without sureties, condi-
tioned for his appearance, at the time and place appointed for
the continuance of the examination. (a)

62. Andif the accused party do not appear upon the recog-
nizance, the Justice may make return of the recognizance, and
of the forfeiture thereof, under his hand and seal, in the following
form :—-

58. Form.—

I, Thomas Wills, of Island Cove, in the Northern District, one of
Her Majesty's Justices of the Peace for the said District of Newfound-
land, do hereby certify and return unto the Honourable the Supreme
Court, that the Recognizance hereto annexed, marked hy me, was on or
about the day of June, in the year 187)¢fakeh before me ; and that
the same has bgcome forfeited by breach of the condition thereof, by
Job Stiggins, therein@amed.

Given under my Hand and Seal, at Island
Cove, this day of , A. D. 1875,
Troxas WiLLs. (Seal.)

VIII.—BAIL.

54. Bamw ix Ferony axp cErTAIN MispemeaNors.—Where any
person shall appear or be brought before a Justice charged with

tween the day of remand and of hearing. We do not know on what principle
s different rule of interpretation is acted upon in London.—Stone.

(a) Consol. Stat. p. 170.—This is the rule to follow when the condition
of the Recognizance is not to appear in the Supreme Court, either in Saint
John's or on Circuit. When the condition is to appear in the Supreme Court,
the course is regulated by Sec. 1, Consol. Stat., p. 169.

1. Whenever any recognizance returned inte’ or given to the Supreme
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any felony (except treason), assault with intent to commit any
felony, attempt to commit any felony, obtaining or attempting
to obtain property, by false pretences, misdemeanor in receiving
property stolen or obtained by false pretences, perjury, or subor-
nation of perjury, concealing the birth of a child by secret
burying or otherwise, wilful or indecent exposure of the person,
riot, assault in pursuance of a conspiracy to raise wages, assault
upon a peace officer in the execution aof his duty, or upon any
person acting in his aid, neglect or breach of duty as a peace
officer, such Justice may, in his discretion, (a) admit such person

Court shall become forfeited by breach of the condition thereof, the Court
may, by a rule nisi, to be made upon sufficient affidavits, shewing the execu-
tion and forfeiture of such recognizance, and to be served upon such of the
parties executing the same as shall be within the jurisdiction of the Court,
require such parties to shew cause why the said recognizance phould not be
declared to be forfeited, and the amount of the penalty thereof [paid by them ;
and thereupon, after hearing the parties to su¢h rule, or su¢h of them as
may appear upon the same, or in default of appearance, make jan order pro-
nouncing such recognizance forfeited, and directing the paymdnt into Court
of the penalty thereof by the parties liable, or discharging suc)lx rule nisi, as
may be lawful in that behalf : Provided that the Court, upon sufficient spe-
cial cause, may, if they shall see fit so to do, lessen or altogether remit the
amount of such penalty.

2. When any recognizance for the doing or not doing of any matter or
thing, other than the appearance of any person before the Supreme Court,
aforesaid, and made to any Justice or Court of Session, shall become forfeited,
such Justice, or in case of his death or incapacity, any other Justice of the
district, or the Clerk of Peace or the Court of Session, as the case may be,
may make return of such recognizance, and of the forfeiture thereof, under
his hand and seal, in the form substantially in the schedule annexed, (as in
Form 53,) to the Supreme Court, and thereupon the like proceedings shall be
had for declaring the forfeiture of such recognizance and for the recovering
of the penalty as are hereinbefore directed in other cases.

(If the return, Form 53, be made by any other than the Justice before whom
the recognizance was entered into, or the breach of condition occurred, or wa.
shewn, let the words ‘‘ all which is satisfactorily proven to me,” be added
after the word * named.”)

(a) Although it is discretionary with the Justice whether he will accept
bail or not, it has been held by Lush, J., and Brett, J., that a Judge has no
discretion in the case of a misdemeanor, as, for instance, obtaining goods by
false pretepces, but is bound to admit to bail. [See 34 J. P. 701.]
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to bail, upon his procuring such surety or sureties as, in the
opinion of the Justice, will be sufficient to insure the ap-
pearance of the accused at the time and plaece of trial, and
take the recognizance of the accused and his surety or sure-
ties, conditioned for his appearance at the trial ; and where
& person charged with any indictable offence shall be com-
mitted for trial, the Justice who signed the warrant of com-
mitment may, at any time afterwards, and before the first
day of the sitting or session at which he is to be tried, or
before the day to which the same may be adjourned, admit
such accused person to bail in manner aforesaid ; or if the com-
mitting Justice or Justices shall be of opinion that, for any of
the offences aforesaid, the accused person ought to be admitted
to bail, he or they shall in such cases, and in all other cases of
misdemeanors, certify, on the back of the warrant of commit-
ment, his or their consent to such accused person being bailed,
stating the amount of bail which ought to be required ; and any
Justice attending or being a% the gaol or prison (a) where the
accused shall be in custody, on production of such certificate
may admit him to bail (b).in manner aforesaid ; or if it shall be
inconvenient for the sureties to attend at the prison to join in
the recognizance with the accused, then the committing Justice
may make a duplicate of the certificate, and on the same
being produced to any Justice for the same District or place,
the last-mentioned Justice may take recognizance of the sure-
ties ; and on such recognizance being transmitted to the keeper
of the prison, and produced, together with the certificate of the
commitment, to any Justice attending at such gaol or prison,
SBuch last-mentioned Justice may take the recognizance of the

(a) The gaoler will not, it seems, be justified in taking the prisoner from
the gagl to the Magistrate. [14 J. P. 102.]

(b) A single Justice, being the committing Justice, may admit to bail in
all felonies; and if such committing Justice certify on the back of the com-
mitment that such person ought to be admitted to bail, and the amount of bail,
any Justice attending or being at the prison may admit such person to bail.
If the application for bail be made to a Judge at Chambers, a copy of the
depositions should be brought hefore the Court in the first instance. [Ez parte
Sutcliffe, 19 J. P. 875.]
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-

accused, and order him to be discharged as to that commitment.
[Id. s. 28.]

65. BarL 1N orHER Mi1spEmeANors.—Where any person shall
be charged before any Justice with any indictable misdemeanor
other than those before mentioned, such Justice, after taking the
examinations in writing, shall admit him to bail instead of com-
mitting him to prison, or if he shall have been committed to
prison, and shall apply to any one of the visiting Justices of the
prison, or to any other Justice of the same l)isr‘fct, before the
first day of the sitting or sessions at which hes to be tried, or
before the day to which the same may be adjourned, such Jus-
tice shall accordingly admit him to bail. And in all cases where
such accused person, in custody, shall be admitted to bail (a) by
a Justice other than the committing Justice, the Justice so ad-
mitting to bail shall forthwith transmit the recognizance to the
committing Justice or Justices, or one of them, to be by him or
them transmitted to the proper officer. [Id. s. 28.]

56. BarL—OssErvamions oN.—The 28rd Section of this Act
enumerates the different offences in which the Magistrate may,
in his diseretion, take bail ; in all other cases, if sufficient bail is
offered, he is bound to take bail. Bail is not to be taken in trea-
son, and bail is never taken by a Magistrate in cases: of murder
or manslaughter. In the Appendix of Forms of Indigfable Of-
fences, I have given a list of the most common offences, and in
each case it is shewn when bail is discretionary or compulsory.

57. It has been laid down by an eminent authority, that the
power of a Magistrate to accept or refuse bail, even in cases
where the accused has a right to be bailed, ﬁ\a gudicial duty';
and an action will not lie aghinst him for refusing to take bail,
in such cases, without proof of express malice, even though the
sureties tendered are found By the Jury to have been sufficient.
Sinford v. Fitzroy, 18 L. J. (N. S.) M. C. 108; 18 Q. B. 240;
Oke, p. 916. ¢

(a) From Linford v. Fitzroy, 18 L. J. 108, it appears that a Magistrate is
not liable to any action for refusing to take bail without proof of express
malice,
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68. In coming to a decision whother un:wvusod should or
should not be admitted to bail, the Justice should remember that
the only purpose of a committal to prison, before trial, is to
‘Censure the appearance of the accused person at the time and place
when and where he is to be tried.”  The point, Hn‘r('fur(“, that the
Magistrate should carefully consider, edpgcinlly where bail is dis-
cretionary, is thore suflicient security for the prisoner's appear-
ance at his trial ; and if the Justice feels satisfied that by admit-
ting the accused to bail, his appearance to take his trial will not
be imperilled, his duty is obvious.

69. Upon such a question, many circumstances have to be
taken into consideration by the Magistrate, and the probability
of the prisoner's surrendering to take his trinl will be more or
loss influenced by his position in life, his wealth, &o., the mag-
nitude or specially disgraceful character of the charge against
him, its effect upon him in society, the nature of the evidence,
whother it is very strong, so as to make his convietion almost g
certainty, contradictory or doubtful, so as to give him a chance
of acquittal, or weak, so ag to make his acquittal almost a cer-
tainty. Another important element to consider is the probable
soverity of the punishment ; and I may &lso mention another con-
sideration, and a very important one in\this country. The ac-
cused's opportunities of escaping, and the ties that bind him to

N,
\he country, his wife and children, parents, &c. ; all these mat-

ters will affect the Justice's judgment in taking bail. Ho must
remember, however, that whilst the probability of a conviction
increases, the doubt of the prisoner's surrender, his actual or
admitted guilt, is not, of itself, a conclusive reason against ad-
mitting him to bail. :

60. To refuse bail in a ease in which the Defendant is enti-
tled to it, is in the eye of the law a serious dereliction of duty,
ang may subject the Justice to a criminal information. [Rex v.
Badger, 4 Q. B., 468 ; licg. v. Saunders, 2 Cox, c. ¢. 249.]

61. When bail 1s offered in a case in which the Defendant
has a right to be bailed, the Justice should be careful not to say
anything by way of dissuasion, a Magistrate not beipg justified

in wterferig to prevent o wan frow assisting his neigDbour ;
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neither in such a case should the Magistrate allow himself to be
influenced in rejecting persons offered as bail, on any views of a
politioal nature. The chief consideration will be the substantial
character of the bail, and their ability to perform the conditions
of their recognizance. [lley. v. Saunders, Supra.)

62, It is usual to have two sureties, though if one will se-
curoe the appearance of the accused, one may be taken. (a) They
should be householders, though there is no imperative rule upon
the subject ; however, as such sureties only should be received ag
may be made answerable in case of default, it is obvious that a
person who 18 not a householder, having a settled habitation
wherein a living may be made, can answer the purpose intended
by admitting to bail,  [Saunders, p, 220.]

63. For the purpose of determining the ability of the per-
son or persons tendered as bail, whose names the Justice may
require to be given to the prosecutor some time previously, say
twonty-four or forty-eight hours, the Justice may administer to
them an oath, in this form :—* To all such questions as may be
demanded of you, you shall true answer make ; so help you Gop."
The Justice may then ask them of their means, property, and
liabilities, &o.

64. As regards the amount of bail, this will depend upon
the magnitude of tho, offence, and the position and wealth of the
parties, and will, in bvu_y case, be a fit subject for the exercise
of a wise discretion. No precise rule can be laid down ; care,
however, should be observed, that whilst the améunt is not un-
necessarily heavy, it is nevertheless sufficiently large to make its
forfeiture a mattor of serious inconvenience to the parties. Ther
recognizance of the accused himself is usually double that of
cach of his sureties.

65. Should the Justice decline td take bail, the prisoner
may apply to the Supreme Court, or tp ‘one of the Judges of that
Court, for permission to bc'mhuittn{}'d‘,toi bail, "

(a) On remand, the accused’s own recognizance, (if the Justice consents

to bail being taken,) is sufficient. [8. 21, 11 & 12 Vic., c. 42. Oke, 880,
881,

I
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66. At any time during which the responsibility of the bail
continues, they may surrender the Defendant to custody, and so
releage themselves of their liability ; to do this, they sho®ld either
apprehend him, and take him before a Justice, who thereupon
will commit him or require him to give fresh bail, or the bail
may make a complaint, on oath, before a Justice, of their belief
that the Defendant will abscond, #nd thereup5n a Warrant will
be granted for his apprehension, and this would seem to be the
better course of the two, as it precludes a chance of a breach of
the peace.

67. Lierate To Keeper.—Where a Justice shall admit te
bail any person after commitment, such Justice shall send to the
keeper of the prison a warrant (8. 5) of deliverance under his
hand and seal requiring him to, discharge the person admitted
to bail, if he be detained for no bther offence. [Id. s. 24.]

IX.—DISCHARGE OR COMMITTAL OF PRISONER
FOR TRIAL,

68. Discmarce.—If, after hearing all the evidence against
the accused, the Justice then present shall be of opinion that it
18 not sufficient to put such accused party upon his trial, he shall
order him to be forthwith discharged.

69. Commirrar.—But if the evidence is, in the opinion of
the Justice, sufficient, or if it raise a strong or probable presump-
tion of the guilt of the accused, such Justice shall, by warrant,
(T 1) commit him to the gaol for trial, or admit him to bail.
[Zd. 5. 25.] y )

70. Conveving PrisoNers 10 GaoL.—The Conktable, or any
of the Constables to whom the Warrant of Cqmmitment is di-
rected, shall convey the accused to prison, and\deliver him, to-
, gether with the Warrant, to the Keeper, who shall give a receipt
for such prisoner, setting forth the state and condition in which
he was dehvered,; and in all cases where such Constable shall be
entitled to his expenses for conveying such person to prison, the
committing Justice, or any Justice for the District wherein the
offence is alleged in the Warrant to have been committed, shall
ascertain the sum which ought to be paid to the Constable for

/
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conveying the accused to prison, and also his expenses in return-
ing, and make an order for payment thereof. But if it appear
to the committing Justice that the prisoner has money sufficient
to pay the expenses of conveying him to prison, he may order
such money, or & sufficient part thereof, to be applied for the
purpose. [Id. s. 26.]

X.—MISCELLANEOUS.

71. Cories or DerosiTioNs.—At any time after the examina-
tions are completed, and before the first day of the sitting of the
Court at which any person so committed, or admitted to bail, is
to be tried, such person shall be entitled to have, from the offi- -
cer having the custody of the same, (a) copies of the depositions
on which he shall have been committed or bailed, on payment of
a sum not exceeding 14d. British sterling, for each folio of
90 words. (Sec. 27.)

72. Forus 1N SomepuLe.—The several forms in the Sche-
dule to the Act, or forms to the like effect, shall be deemed valid.

(Sec. 28.)
78. StipENpIARY MaGIsTRATES, &c.—Every Stipendiary Ma-

gistrate shall have power to do, alone, whatever is authorized by
this Act to be done by any one or more Justices. Powers of the
same character are given to Stipendiary Magistrates, under the
6th Section, Cap. 18, Consol. Stat., quoted ante, Cap. 2, page 8,
Manual. \

,74. The remaining Sectioné of this Act refer to Berwick-
upé)n-'l‘weed, and the non extension of the Act to Scotland, Ire-
land, &c., and to the repeal of Statutes.

75. Derosition oF PErRSoN DANGEROUSLY Inn.—WheneVer it
shall be made to appear to the satisfaction of any Justice that
any person dangerously ill, and in the opinion of some register-

(a) This section does not apply to depositions on which the prisoner has
been remanded [Ezx parte Fletcher, 13 L. J. 67], but only to persons bailed
or committed for some offence for which they are to be tried, and with the
view of enabling them to prepare for trial ; and not to a person committed for
default.of sureties, and who has been discharged at the sessions. [Ex parte
Humphreys, 19 L. J. 189.]
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ed medical practitioner (a) ndk likely to recover from such illness,
18 able and willing to give material information relating to any
indictable offence, or relating to any person accused of any such
offence, and it shall not be ppacticable for any Justice to
take an examination or depositiop in accordance with the pro-
visions of 11 & 12 Vie., ¢. 42, s. 17, of the person so being ill,
it shall be lawful for the said Justice to take in writing the state-
ment on oath or affirmation of such person so being ill, and such
Justice shall thereupon subscribe the same, and shall add thereto
by way of caption a statement of his reason for taking the same,
and of the day and place when and where the same was taken,
and of the names of the persons (if any) present at the taking
thereof, and, if the same shal} relate to any indictable offence
for which any accused person is already committed or bailed to
appear for trial, shall transmit the same with the said addition
to the proper officer of the Court for trial at which such accused
person shall have been so committed or bailed ; and in all other
cases he shall transmit the same to the Clerk of the Peace of the
Distriet in which he shall have taken the same, who is hereby
required to preserve the same, and file it of record ; and if after-
wards, upon the trial of any offender or offence to which the
same may relate, the person who made the same statement shall
be proved to be dead, or if it shall be proved that there is no

reasonable probability that such person will ever be able to travel -

or to give evidence, 1t shall be lawful to read such statement in
evidence, either for or against the accused, without further proof
thereof, if the same purports to be signed by the Justice by or

before whom it purports to be taken, and provided it be proved

to the satisfaction of the Court that reasonable notice (see R. v.
Quigley, 18 L. T. (N.) 211), of the intention to take such state-
ment has been served upon the person (whether prosecutor or
accused) against whom it is proposed to be read in evidence, and
that such person, or his counsel or attorney, had or might have
had, if he had chosen to be present, full opportunity of cross-
examining the deceased person who made the same. [Id. s. 6.]
™

4

(a) This means a Doctor with a regular medical diploma.

(
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76. PrisoNer's PresexcE.—Whenever a prisoner in actual
custody shall have served or shall have received notice of an in-
tention to take such statement as hereinbefore mentioned, the
Judge or Justice by whom the prisoner was committed, or tl’
visiting Justice of the prison in which he is confined, may, by
an order in writing, direct the gaoler having the custody of the
prisoner to convey him to the place mentioned in the said notice
for the purpose of being present at the taking of the statement ;
and such gaoler shall convey the prisoner accordingly, and the
expgnses of such conveyance shall be paid out of the funds ap-
plicable to the other expenses of the prison from which the pri-
soner shall have been convéyed. (Id. 8. 7.] y

77. Moxey rqunp oN PrisoNer.—Where any prisoner shall
be convicted, eithér summarily or otherwise, of larceny or other

ffence which includes the stealing of any property, and it shall
appear to the Court by the evidence that the prisoner has sold
the stolen property to any person, and that such person has had
no knowledge that the same was stolen, and that any monies
have been taken from the prisoner on his apprehension, it shall
be lawful for the Court, on the application of such purchaser,
and on the restitution of the stolen property to the prosecutor,
to order that out of such monies a sum not exceeding the amount
of the proceeds of the said sale be delivered to the said purcha-
ser. [Id.s.9.]

78. RemovaL or Pmsoxm,”morr Hageas Corrus.—Where
recognizances shall havé been entered into for the appearance of
any person to take his trial for any offence at any Court of cri-
minal jurisdiction, and a bill of indictment shall be found against
him, and such person shall be then in the prison Belonging to
the jurisdiction of such Court, under Warrant of Commitment,
or under sentence for some other offence, it shall be lawful for
the Court, by order in writing, to direct the governor of the said
prison to bring up the body of such person in order that he
may be arraigned upon such indictment without Writ of Habeas
Corpus, and the said governor shall therenpon obey such order.
[Id.s.10.] *

As a reminder to Justices in taking examinations in inddtt-

&
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able offences, under this Aect, I now give a brief note of the
various steps of the procedure, taken from Oke, p. 887 :—
1.—Prosecutor's Counsel or Attorney to open case.
2.—Depositions of Prosecutor's Witnesses taken.
8.—Aoccused invited at the close of each examination to put
questions to the witness ; such cross-examination being distin-
guished in the deposition from the examination in chief.
4.—When case for prosecution completed, depositions read
over to and signed by the witnesses, (it is generally more conve-
nient to read over each deposition to the witness, when finished,
and have it then signed and completed) ; when examinations are
completed, depositions must all be read over, but the witnesses
need not be present at the reading.

“.—In long cases, or where there have been several exami-
nations, it is convenient to hear Prosecutor’s Counsel or Attorney.
At this stage sum up the evidence, and give his reasons for the
committal of the accused on the charges alleged. (a)

6.—If evidence insufficient, and not calling for an answer,
accused discharged.

7.—If evidence sufficient for an answer, Attorney of accused
to address the Magistrate, if case for prosecution completed ; or
if not completed, and remand intended, to state his objections to
a remand.

8.—If evidence incomplete, accused remanded or bailed
until a future day.

9.—If evidence sufficient, and case completed, depositions
reall as No. 4, and the Magistrate or Clerk of the Peace has in-
formed accused of the precise legal charge against him, (as in
the form in caption.)

10.—Justice to caution accused, as explained at page 62,
Manual, and under 30 & 381 Vic., c. 85, s. 8, p. 68.

11.—Accused’s statement to be taken down and read oved
to him.

)

) f

(a) There is no right of veply to the prosecution (unless the Magistrate
allows it) after the accused has made his statement and called his witnesses,
if any. - L
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18.—If accused calls witnesses, Prosecutor or his Attorney

to cross-éxamine them. /°

14.—If case not gafficient to put accused on his trial, accu-
sed to be dischurge\yif otherwise committed or held to bail for

trial.
15.——-Bailing,/{1ccused.

16.—Binding over prosecutor and his witnesses to prosecute

and give evidence, and also accused’s witnesses.

SEcTIONS \
1.—Introductory observations.
2.—Imaginary case.
8.—Information.
4.—Warrant.

:

5.—Commencement of hearing.
6,—Charge—Form of.
7.—Reading charge to prisoner.
8.—Caption.
9.—Swearing witnesses at hearing.
10.—Directions to prisoner when to
cross-examine.
11.—Taking depositions.
12.—Mode of stating cross-examina-
tion.

CHAPTER IX.

INDICTABLE OFFENCES—PROCEEDINGS IN AN IMAGINARY CASE,

SEcTION

16.—Statement of accused—Form.

17.—Examination of accused’s wit-
nessesy

18.—Commitment or bail-—Recogni-
zance, &o. ; forwarding deposi-
tions.

19.—Remand.

20.—Form of Remand.

21.—How to procurp prisoner's at-
tendance befote expiry. of re.
mand.

22.—Form to bring up prisones.

23.—Bail.

24.—Recognizance of Bail—Form,

13.—Reading over and signing depo- | 25.—Condition to be endorsed—Form.

sitions, &c.
14.—Discharge or commitment.
15.—Observations of Prisoner during
examination to be taken down.

1. In order to make the course of proceeding under the fore-

26.—Notice to be given.
27.—Form of such Notice.
28.—Commitment.
29.—Form of Commitment.

going Chapter 8, as clear and intelligible as possible, I explain

in this Chapter what shoyld be done by a Justice of the Peace at

*
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each step in a suppositious case of larceny. I have left out all
about remand, bail, binding over prosecutor and witnesses, &c.,
which are all explained under the various heads under Chapter
8, which must read together with this Chapter ; but bearing in
mind the rules with respect to those subjects mentioned in the
previous Chapter 8, exactly the same course must be followed by
the Justice, as he is directed to do in this Chapter ; in other cases
of indictable offences, such as murder, manslaughter, conceal-
ment of birth, &c., the only difference will be in the charge in
the caption (or heading) of the depositions.

2. We will suppos2, then, that John Jones, Planter,/of Island
Cove, in the Northern District, has had ten pounds stdlen out of
his box, and that William Smith and Jane Butler, Lis servants,
can give evidence respecting the thief, whom we will call Job
Stiggins.

8. John Jones goes before the next Justice, whom we will
call Thomas Wills, and states the facts to his “Worship. Mr.
Wills immediately prepares an information, in accordance with

Form (A) in the Appendix of Forms. As soon as it is prepared,’

and William Smith, the witness, or Johin Jones himself, has signed
it, or placed his mark to it, Mr. Wills hands William or Jones
the Testament, which William is to hold in his right hand, and
repeats the following oath to him :—¢ You make oath that the
contents of this, your information, which has been read over to
you, and to which you have signed your name, (or placed your
mark) is correct and true in every particular ; so help you Gop."
William then kisses the Testament, and Mr. Wills fills in the
date, and writes his name, with J. P. after it, under the
words, ‘‘ sworn, &c.,”” at the left hand eorner of the informa-
tion.

4. Mr. Wills then prepares his Warrant (B) or his Sum-
mons, (C) gives it to the Constable who arrests or summons Job
Stiggins, or Job Stiggins attends before Mr. Wills, without either
Summons or Warrant ; it makes no difference so long as he is
before the Magistrate, and there is a charge against him.

6. Mr. Wills then commences the proceedings by charging
Job Stiggins with the offence.
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6. Caarce.—You, Job Stiggins, stand charged before me,
one of Her Majesty's Justices of the Peace for the Northern Dis-
trict of Newfoundland, for that you, Job Stiggins, on the fifth
day of June, in the year eighteen hundred and seventy ;
at Island Cove, aforesaid, certain money, to wit, ten pounds, or
forty dollars, the property of John Jones, feloniously did steal,
take, and carry away, against the form of the Statute in such

case made and provided. ’

7. Reapine CHarce 1o PrisoNner.—Mr. Wills reads this
charge to Job, the prisoner, from the caption or heading to the
depositions of the.witnesses, William Smith and Jane Butler,
which heis about to take, and which is in the following form :—

8. CapTION.—

FORM (M.)
NEWFOUNDLAND,

NOBRTHERN DISTRICT The examinations of William Smith, of Island
IR , ,
Island Cove Cove aforesaid, Fisherman, and Jane Butler, of
) ) ’

to wit. * same place, single woman, taken on oath this
day of June, in the year of Our-Lord One Thousand Eight Hundred and

Year.—Consol. Stat. p. 3. Year alone, means year of our Lord.

Money.—This includes notes and all other descriptions of money. [Oke,
p. 848.

Time.—Whilst it is well to be accurate about the time when an offence
was committed, and also as to the amount stolen in larceny, it is not neces-
sary to prove any particular value ; there must be some value. Where, how-
ever, in summary proceedings, the jurisdiction is limited to a specified amount,
a sum not exceeding the limits of the summary jurisdiction must appear on
the face of the proceedings. The offence need not be stated in the informa-
tion to have occurred on a particular day. It will be sufficient if the party
laying the information state that the offence was committed between a certain
day and some day prior to the information being laid. A conviction stating
any day between these dates will be good. [ Stone, p. 423.]

Caption.—The practice is to have the Caption a fly sheet, and the differ-
ent depositions taken on the one day follow in the order of being taken, each
commencing, ** this Deponent, ———, on his oath, saith.” When, however,
the examination goes into a subsequent day, it is necessary to have a second
Caption, as all depositions must have a Caption, only that instcad of setting
out the charge again, you may abbreviate it ; thus, after the wor{s ‘in the pre-
sence and hearing of Job Stiggins, who stands charged this day before me,”
add * with the before-mentioned offence,” instead of setting out the whole
charge again.,

(D
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Seventy ——, at Island Cove, in the District aforesaid, before the under-
signed, one of Her Majesty's Justices of the Peace for the said District,
in the presence and hearing of Job Stiggins, who stands charged this da
before me, for that he, the said Job Stiggins, on the fifth day of June, &e.,
(as in the foregoing charge.)

9. SweariNg WirNessEs AT Hearinag,—Mr. Wills then, in the
presence of Stiggins, swears William Smith in this manner :—

“ The evidence you shall give on the present enquiry, shall
be the truth, the whole truth, and nothigg but the truth,—So
help you God.” '

10. DirecrioNs 10 PrisoNErR WHEN T0 Cross-ExaAMINE.—MT,
Wills then tells the prisoner that after each witness has been
examined he may ask him any question he thinks fit ; but that
he must not interrupt the witness whilst giving his evidence,
and that after all the witnesses have been examined, he may
make his own statement.

11. Taxine Deposiripns.—Mr. Wills then proceeds to take
down the evidence, commencing the Deposition thus :—

This Deponent, William Smith, on his oath, saith as fol-
lows :—*“ I saw Job Stiggins go into the room,” and so on, in the
first person. It must also be taken dgwn exactly as William
Smith tells it, omitting what is irrelevant and not strictly evi-
dence. As soon as the evidence of the witness is finished, Mr.
Wills will then ask the prisoner, Job Stiggins :—Do you wish to
ask the witness any questions ; if he says ‘“ no,” then Mr. Wills
proceeds with the next witness, Jane Butler, precisely in the
Same manner.

12. Mobk or staTiNG Cross-Examination.—If, however, the
prisoner wishes to ask any questions, Mr. Wills writes in the
left hand corner of the Deposition thus :—

Cross-examined by the prisoner, Job Stiggins ; and he will
then proceed to take down\the evidence given by Smith in
answer to the prisoner’'s questions.

18. Reapine over ap SioNine Depositions, &o.—When the

idence is all taken, the caption, and the different sheets of
;per, must be tied together, and then Mr. Wills proceeds to
read them all over in presence of the witnesses and the prisoner;
when all this is done, each witness sigus his deposition, and after
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he has signed it, Mr. Wills will swear him again in this man-
ner,—(or it may be read over and signed by each witness and
sworn, as each witness's evidence is completed.) * You make
oath that the contents of this, your Deposition, which has been
read over and explained to you, and to which you have signed
your name, (or placed your mark), is correct and true in every
particular,—So help your God.” When this is done, Mr. Wills
then writes at the foot of the Deposition what is called the
“ Jurat,” from the Latin ¢ Juro,” I swear.
Taken and sworn before me, at Island Cove,

this day of ,A.D.1875, (adding,

in case of a marksman, having first been

read over and explained to the said Depo-

nent.)

(8d.) TromMAas WiLLs, J. P.

14. Discaarce or CommrTmeNT.—When these formalities
have been gone through with both witnesses, Mr. Wills has then
to consider the question, is there sufficient evidence to warrant
him in committing the prisoner to jail to take his trial for the

offence ? (a)
15. OBSERVATIONS OF PRISONER DURING EXAMINATION TO BE

TAKEN DowN.— We will suppose in this case that Mr. Wills having
heard the whole case, and possibly remarks from the, prisoner
also, for it has been decided that the caution mentioned further
on is not necessary until all the Deposifions are takerr down,

(a) A Magistrate is clearlywhound, in the exercise of a sound diseretion,
not to commit any one unless a prima facie case (this means a case which
prima facie on the first face or first appearance) is made out agains§ him by
witnesses entitled to a reasonable degree of credit. Justices ought not, there-
fore, to balance the evidence and decide according as it preponderates, yfor
this would, in fact, be taking upon themselves the functions of the Petty Jury,
and be trying the case ; but they should consider whether or not the evidence
makes out a strong or probable or even a conflicting case of guilt, in any one
of which cases they should commit the accused to trial. If, however, from
the slender nature of the evidence, the unworthiness of the witnesses, or the
conclusive proof of innocence produced on the part of the accused, they feel
that the case is not sustained, and that if they sent it for trial he must be
aoquitted, they should discharge the accused. [Per Justice Bayley. Coz v.
Coleridge, (1 B. & C. 50). Oke, p.898.]
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and the case for the prosecution completed. ¢ Everything oe-
curring before the Magistrates should be taken down in writing,
and returned with the depositions, as where the prisoner volun-
tarily makes a remark or statement which, is material during any
period of the examination, for it is admissible as evidence, although
the prisoner’'s statement is afterwards taken in writing.” (a)

16. Mr. Wills, as we have said, then being satisfied that there
is sufficient evidence against the prisoner to commit him for trial,
and having read over all the depositions to prisoner, he then
reads this paper to the prisoner, which is fastened to the depo-
sitions :

FORM (N.)
NEWFOUNDLAND.
NorTHERN DIsTRICT, You, Job Stiggins, stand charged before the
Islana Cove, undersigned, one of Her Majesty’s Justices of the
to wit. } Peace in and for the Northern District aforesaid,
this —— day of June, in the year of Our Lord One Thousand Eight

(a) EXAMPLE OF HOW SUCH OBSERVATIONS SHOULD BE NOTED.—When the
prisoner, therefore, Job Btiggins, in the course of William Smith’s examina-
tion, says, for instance, ‘ There was not ten pounds in thé purse,” it will
be obvious that this statement is material, and it should be taken down thus,
and distinguished in the deposition. 'LI'he prisoner, Job Btiggins, here volun-
tarily said, * There was not ten pounds in the purse ;" or suppose, when asked
if he has any questions to ask the witness, he says, “‘no; all that he has said
is true,” it will thus be inserted in the deposition : The prisoner, Job Btiggins,
on being asked if he wished to put any question to the witness, voluntarily
gaid, ‘‘ no ; all that he said, &e.”

See under the head confessions and threats, as to when confessions
are admissible in evidence, under the head * Practice,” Post.

Should the prisoner at this stage of the proceedings, (that is before
the examination of prosecutor’s witnesses are finished,) desire to make a state-
ment, he should be informed by the Magistrate * that he was not obliged to say
auything now, but that whatever he did say would be taken down in writing,
and might be used in evidence against him.” 1If, after this, he makes a state-
ment, it should be inserted in the deposition, thus :— ¢ The prisoner at this
stage of the proceeding said he desired to make a statement, and having
given clearly to understand that he was not obliged to say anything now, bu
that whatever he did say would be taken down in writing, and might be used
in evidence against him, voluntarily saith as follows,” fhere put his very words.)
When the Magistrate re-examines, after the prisoner or his counsel's cross-
- examination, it should be distinguished thus,—** Re-examined by the Magis-

trate.” When the prisoner cross-examines, the questiong-«8 well as the an-
swers may be taken down, if desirable,
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Hundred and Seventy ——, for that you, Job Stiggins, on the fifth day of
J une, in the year Eighteen Hundred and Seventy —, tt'llhnd Cove,

mosd, (a)oerhmmoney,&o,——andthoddohngobuncnd to
the Job Stiggins, and the witnesses for the prosecution, William
Smith and Jane Butler, being severally examined in his presence, the said
Job Stiggins is addressed by me as follows :—“ Having heard the evi-
dence, do you wish to say anythmg in answer to the charge P you are naf
obliged to say anything unless you desire to do so; but whatever you say
will be tgken down in writing, and may be given in evidence against you
upon your trial. And you are also clearly to understand that you have
nothing to hope from any promise of favour, and nothing tJ fear from
any threat which may have been holden out to you, to induce you to
make any admission or confession of your guilt ; but whatever you shall
now say may be given in evidence against you upon your trial, notwith-
standing such promise or threat. Do you desire to. call any witneds P if
you do, it must be done after you have made your own statement.”

* Here Put down whatever Job Stiggins may choose to say,
and in his very words as nearly as possible ; get him to sign it,
if he will do so. If Job Btiggins says anything, put it down
thus :—

‘Whereupon the said Job Stiggins saith, “ [ Bave nothmg more to
say ; I have no witnesses to call,” ‘ hil *
»JoB M StiGGINS,

mark,
Taken before me, at [sland Cove, aforesaid

the day and year first above-mentioned.
Taomas WiLrs, J. P.
17. As To TaE Examivarion or Accusep’'s Wrrnesses.—TaE
oRDER oF PROCEEDINGS, &0. See Ante, p. 68 and 64.

If the accused, after making a statement, calls witnesses to

~ aoccount for his possession of the stolen property or the like, write
")is follows at the foot of his statement :—

/ “ The above named prisoner, Job Stiggins, after making the fore-

§ going statement in answer to the charge, calls the following witnesses to

be exantined on his behalf, namely : G. H.,of ==, in the said Distriot,

Fisherman, ang—a— The said G, H. on his oath, saith as féllows.” (Sta-

ting his ords, and 80 on, as in taking the depositions of Prosecu-
tor's witnesses.) /

(a) This charge is a copy of the charge in the Caption,
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18. Mr. Will§ then prepares a Commitment to send Btig-
gins to the jail, (see under the head Commitment,) oradmits him to
Bail. . (See Bail, page 68.f Takes the Recognizances of Jones,
and the two witnesses, and forwards the depositions ang. all,
other papers to.the Chief Clefk and Registrar of the Supreme
Court, on the Northern Circuit, ::ila.rbour Grace ; (¢) heshould .
also write the Attorney General, and send him dopies of all the
papers. Bhould the case be of a very serious character, as to
where he ig to send the prisomer fnd depositions,—See Post,
Bec. 28 of this Chapter respecting Commitment.

19. We will suppose, in our imaginary case, that Mr. Wills
has noy all the witnesses present, and‘he wishes to remand Job
Btiggins for not thiore than three days ; he tells the prisoner that
he is remanded for three days, and he directs the Constable
either to keep him in his custody, wper:a there is ne jail, or else
to take him to jail, (any place of security will answer where there
is no jail, but the prisoner must be properly fed and-treated
humanely), and to bring him back at the expiration of the tinde.
Mr. Wills also will write, after the last deposition taken before
the remand,— v

¢ The prisoner was then remanded for three days.”

Bupposing that M, Wills wished to remand the prisoner for a
longer time, he would theh have to fill up this Warrant, which must
not be for a longer period than eight days. See p. 67 * Remand.”

20. FORM (Q1.)
NorTaHERN DISTRIOT, NEWFOUNDLAND.
Island Cove,
to wit,
To the Constables of the Northern District, and

to the Keeper of the Jail at ——, (the nearest
Jail in the District.) (b)

‘WaEreAs Job Stiggins, hereafter called the accused, was on the ——

(@) If the case is to be tried on the Northern Circuit. When the case is to
be tried on the SBouthern Circuit, the papers must be sent to the Chief Clerk of
the Supreme Court on the Southern Circnit, 8t. John’s ; and when the case is
one for the Supreme Court, then to the Chief cx&’ and Regﬁhu Supreme
Court, 8t. John’s.

(b) With respect to this Form, and all other Forms of Warrants and Com-
witments, observe the note, p. 48,—The Police are all sworn in for the Colony.
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d Btig- day of —, charged before the undersigned, one of the Justices of the
™ Peace for the Northern District, for, that the accused, on the fifth
I Yiied day of June, in the year Eighteen Hundred and Seventy ——, at Island
4 Cove, aforesaid, certain money, to wit, forty dollars, the property of John
g all. Jones, feloniously did steal, take, and carry away, against the form of the
upreme Statute, in such case made and provided. These are therefore to com-
1should mand you, the said Constables, in Her Majesty's name, forthwith to con-
all the vey the said acoused to the said Gaol, and there to deliver him to the
', a8 to Keeper of the said Gaol, together with this Precept ; and I hereby com-
e Post, mand you, the said Keeper of the said Gaol, to receive the said accused
into your custody, in the said Gaol, and there safely keep him until the
. Wills ——— day of ——, when I hereby command you to have him, the said
! aoccused, before me or some other Justicé for the ®aid District, as may
nd Job then be there, to answer further to the said charge, and to be further .»
er that dealt with aecording to Law, unless you shall be otherwise ordered in the
astable meantime.
r else Given under my Hand and Seal, at Island Cove,
® there aforesaid, this day of , in the year of
veated Our Lord One Thousand Eight Hundred and
) tinde, Boventy - v
Sedire T. Wip, J.P.  (L.8)
21. Bhould it be desirable to have the prisoner before the
Magistrate prior to the expiration of the eight days, the Magis-
trate might send a written message to the Keeper of the Gael,
by the Constable, requesting such Keeper to deliver the prisoner
to the Constable, or, to be more formal and correct, he should
send this order ;—

NEWFOUNDLAND,

N

Tsland Cove,
to wit,
22. To the Keeper of the Gaol at
n the said District.
‘WHEREAS on the —— day of ——, Job Stiggins, hereafter called
the accused, was committed by me to your custody on a charge of larceny,
as mentioned in my said Warrant, for a period of eight days, unless he
should be otherwise ordered in the meantime ; and, whereas it appears to
me, the undersigned Justice of the Peace for the said District, that it is
expedient the said accused should be further examined before the expira-
tion of the said remand ; these are therefore to order you, in Her Majes-
ty’s name, to have the said accused at ——, in the said District, before

“

NorTHERN DISTRICT, }
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me or same other Justioe of the said Distriot, st —— o'clock in the fore-
noon of (state day), to answer further to the said charge, and to be fur-
ther dealt with according to Law.
(Given under my Hand and Seal, at Island Cove,
aforesaid, this —— day of ——; in the year
Eighteen Hundred and Seventy ——!
T. Wiis, J. P. (L.8.)

28. We will suppose that Mr, Wills is satisfied that there is a
sufficient case against Btiggins to commit him for trial, but that
Stiggins can obtain Bail. Should it be a case in which the
Magistrate would take Bail, (see various observations on Bail,
Ante, p. 68), and the Magistraté makes up his mind to accept
Bail ; (in such a case as Btiggin’'s, of course, if satisfactory Bail
were forthcoming, Bail should be taken). The next thing to be
done is to inform the prisoner that Bail will be taken, telling
him the amount. Stiggins sends to his friends, either by the
Constable or some oneé else, who come before the Magistrate,
and if he is satisfied with them he then prepares the Recogni-
gance of Bail in this Form :—

(FORM S81))
24, - NEWFOUNDLAND,
NorTHERN DistricT,) Be it remembered thaton the —— day of —,
Island Cove, } in the year Eighteen Hundred and Seventy —,
to wit. Job Stiggins, of ——, in the said District, Fish«
erman, and ——, of same place, Planter, and ——, of same place, Fish-
erman, personally came before me, the undersigned Justice of the Peace
for the said District, and severally acknowledged themselves to owe to
Her Majesty the Queen the several sums following, that is to say, Job
Stiggins, —— dollars, (the other two sureties, generally half the priso-
ner's amount) the said ——, and the said ——, —— dollars each, to be
made and levied of their several goods and chattels, lands and tenements,
mpeohvely,totbe use of Her Mn]elty, if the said Stiggins fail in the
ition endorsed.
and acknowledged the day md year
first above-mentioned at ——, before me,
T. WiLis, J. P.
26. The following is written on the back of the Recognizance
of Bail :—
* The condition of the within written Recognizance is such that where=
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as the said Jub Stiggins was this day charged beforé me, the Justice
within mentined, for that he, the said Job Stiggins, on the fifth day of
June, in the year Eighteen Hundred and Seventy ——, at Island Cove,
aforesaid, oertain money, &c., (and following out the charge as in Caption.)
If therefore the said Job Stiggins will appear at the next term of the -
Supreme (a) Court of Newfoundland on the Northern Circuit, to be
holden at Harbor Grace, in the District aforesaid, and there surrender
himself into the custody of the Keeper of the Comimon Gaol there and
plead to such indictment as may be found agaihst him by the Grand Jury
for and in respeot of the oharge aforesaid, and take his trial upon the
same, and not depart the said Court without leave, then the said Resog~
nizance o be void or else to stand in full force and virtue. 5

26, Nomior or Recoexizance to be given to Accused and
Bail. As soon as the Recognizance is completed the Justice
should give to Stiggins and each of his Bail the following notice,
and on the copies he should note the day when they were deliver-
ed to them ;—

FORM O 2))
27. Notice of the said Recognizance to be given to the Accused and his Bail,

Take notice that you, Job Stiggins, of Island Cove, in the Northern
District, —— are bound in the sum of —— dollars, and your Sureties,

of , and of in the District aforesaid, ——, in the
sum of —— dollars ; that you the said —— will appear on the first day of
the next term of the Supreme Court on Circuit, to be holden at Harbor
Grace, in the said Northern District, and there surrender yourself into the
custody of the Keeper of the Common Gaol at ——, aforesaid, and there
plead to such indictment as may be found against you by the Grand Jury,
for and in respect of the offence whereof you stand charged, and take
your trial upent the same, and not depart the said Court without leave ;
and unless you; the said Job Stiggins, personally appear and plead and
take your trial accordingly, the Recogtizance entered into by you and
your Sureties shall be forthwith levied on you and them.

Dated this —— day of ww, } D. 187—,

T, Wrizs, J. P,
The Justice of the Peace before whom
the said Recognizance was taken.

(a) When in 8t. John's say, ** at the next term of the Supreme Court of
Newfoundland, to be holden at Bt John's.”
M
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28, If Bail is not forthcoming for Stiggins, Mr. Wills will
commit him to jail; and as respects the jail to which he will 7
send the prisoner, he will be guided by the consideration of
where he js to be tried ; of course, if the crime was committed in+
the winter months, he would send the prisoner to Harbour
Grace, that being the only place on the Northern Circuit
where a term is held in May. Should a crime be committed
either in the Northern or Southern Districts, the Justice will
have td consider whether the Supreme Court on Circuit or the
Supreme Court in. 8t. John’s could most conveniently dispose
of the case, taking into consideration the obtaining of witnesses,
their expenses, &c. ; and where there is any doubt as to which is
the best course to adopt, the Justice should communicate as
soon as possible with the Attorney General, by whose instruc-
tions he-will have to be guided ; in all cases the Attorney Gene-
ral should be informed Py the very first opportunity of a crime
having been committed, and what has been done in the matter.
We will'suppose that in Stiggin’s case, then, he is committed to
Harbour Grace jail. The Commitment will be in the following
Form :—

(8
2 FORM (T 1.)
29, WARRANT OF COMMITMENT.

'  NEWFOUNDLAND.

NorTrrERN DISTRICT,
Island Cove,
to wit.

To the Constable of y and the Keeper
of the Gaol at Harbor Grace, n the sad
District.

WHEREAS Job, Stiggins, hereafter called the accused, was this day
charged before me, Thomas Wills, one of Her Majesty's Justices of the
Peace for the said District, on the oath of William Smith and o
for that, [Aere state the offence as in charge in Caption.] These are, there-
fore, to command you, the said Constable, toftake the said accused, and
him safely convey to the said Gaol, and there to deliver him to the Keeper
thereof, together with this Precept; and I do hereby command you, the
said Keeper, to receive the said accused into your custody in the said

o e

SR ————————
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Gaol, and there safely keep him until he shall be thence delivered by due
oourse of Law. (a) , -

Given under my Hand and Seal, at Island Cove,

this —— day of ——, in the year 187—, '

T, Wiuws, J. P, (L.8.)

APPENDIX OF FORMS

UNDER JERVIS'S ACT, 11 & 12 Vic,, CAP. 42, REFERRED TO IN
CHAPTERS 8 & 9.

(A.)
Information and Complaint for an Indictable Offence.
— DIsTRICT, 2 NEWFOUNDLAND.

— to wit, "

The information and complaint of 0. D. of —#; [ Fisherman], taken
this —— day of —— in the year of our Lord, 187—, before the under-
signed, [one] of Her Majesty's Justice of the Peace in and for the ny{
[District] of ——, who saith that [§c., stating the offence]. (D) /

/

Sworn before [me], the day and year§ /

first above mentioned, at ——.
J.8, J.P. (Signed) / C.D.

(B.)
Warrant to apprehend a Person charged with an Indictable Offence.
= DIsTRICT, } ' NEWFOUNDLAND.

— to wit..
To the Constable of ——, and to all other Constables
in the said [Duwstrect] of —.
. B. of —— [ Fisherman], hath this day been charged upon
oath before the undersigned, [one] of Her Majesty's Justices of the Peace
in and for the said district of ——, for that he, on —— at —— did,

(a) It will be observed that no time is stated when prisoner is to be tried,
and it has been noticed as a defect in this Form by English Text writers ; but
in the case of the Circuits no time can be fixed exactly beforehand when they-
will be held ; it depends on ths Proclamation and sometimes on the weather,

(%) It the offender is merely suspected to have committed the offence,
insert after ** saith,” “'he hath just cause to believe and suspect, and doth
believe and suspect that.”
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(§o., stating shertly the offence]: These are therefore to command yoy,
in Her Majesty’s name, fdrthwith to apprehend the said A, B., and %
bring him before | me|, or some o of Her Majesty's Justices of the
Peace in and for the said [ District], Yo answer unto the said charge, and
to be further dealt with according to/law.

Given under my Hand and Seal, this —
day of ——, in the year of our Lord
w—ey @ ——, in the [District] afore-
said.

J.8,  (ms)
()
Summons to a Person charged with an Indictable Offence.

——— District, { warommmn.
—, to wit.

To A. B, of ~——, [Fisherman].

‘Whereas you have this day been charged before the undemgned
[one] of Her Majesty’s Jystices of the Peace in and for the said [District]
of ——, for that you on ——, at —— [§e., stating shortly the ¢ffence]:
These are therefore to command you, in Her Majesiy’s name, to be and
appear before me on ——, at —— o'clock in the forencon, at ——, or
before such other Justice of the Peace for the same [Disirict] as may
then be there, to answer to the said charge, and to be further dealt with
according to law. Herein fail not.

Given undegmy Hand and Seal this — day
of ——, in the year of our Lord —, at
——, in the District aforesaid.

J.8. (ms)

(D)
Warrant where the Summons ts disobeyed. “e
To the Copstables of ——, and to all other Constables
in the said | Distrect] of —~—.

‘Whereas on the —— last past, A. B., of ——, [Fisherman], was
eharged before the undersigned, [one] of Her Majesty’s Justices of the
Peace in and for the said [ District] of ——, for that [§c., as in the Sum-~
mons): And whereas [ 1] then issued [my] Summons to the said A.B,,
commanding him, in Her Majesty’s name, to be and appear before [me]
on ——,at —— o'clock in the forenoon, at ——, or before such other
Justice of the Peace for the same [District] as might then be there, to
answer to the said charge, and to be further dealt with according to

e O M et e e e
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law: And whereas the said A, B., hath neglected to be or appear at the
time and place appointed in and by the said Summous, although it hath now
been proved to me upon oath that the said Summouns was duly served upon
thesaid A, B.: These are therefore to command ;you, in Her Majesty’s
name, forthwith to apprehend the said A. B.,apd to bring him before me, 4
or some other of Har Majesty's Justices of the Peacé in and for the said
[ District], to answer to the said charge, and to be further dealt with acoord-
ing to law.
Given under my Hand and Seal, this —— day
of —~=, in the year of our Lord ——, at
—— in the Distriet aforesaid.
J.8. (n.s)
(E.)
Warrant to apprehend a Person charged with an Indictable Offence com-
mitted on the High Seas or Abroad.

For offences committed on the high seas the Warrant may be the same
as in ordinary cases, but describing the offence to have been committed “ on
the high seas, out of this Colony, and within the jurisdiction of the Admi-

ralty of England.”

(F)
Certificate of Indictment being found.
1T hereby certify, that in the Supreme Court of Newfoundland (or the
Bupreme Court of Newfoundland on the —— Circuit at ——, or a Court
of General Quarter Sessions of the Peace, holden at ——, in the said
[Zsland], on ~~—— a bill of indictment was found by the Grand Jury
against A. B,, therein described as A. B., late of [laborer], for that he
[&c., stating shortly the offence,] and that the said A. B, hath not appeaved
or pleaded to the said indictment.
Dated this day of y 187,

Jl D.
0. C. & Reg., or 0. Supreme Court on the w——
Circuit, &o., or Olerk of the Peace at ———,

G
Warrant to apprehend a Person indicted.
To the Constable of —, and to all other Constables
in the said [ District] of —— in Newfoundland.
‘Whereas it hath been duly certified by J. D., C. C. & Reg., &o., or Clerk
of the Peace at — in the said Island [that §c., stating the Certgficate]:
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These are therefore towommand you, in Her Majesty's name, forthwith to
apprehend the said A. B., and to bring him before [me], or some other
Justice of the Reace in apd for the said [ Districi], to be dealt with acoord-
ing to law. \
Given under my Hand and Seal, this —— day
of —— in the year of our Lord ——, at
~——, in the [ District] aforesaid.
J.8. (ns)

(H.)
. Warrant of Commitment of a Personindicted.
e D1sTRICT, NEWFOUNDLAND,
— t0 wit,
To the Constable of —— and to the Keeper of the
’ Gaol, at ——, in the said [ District] of ——,
‘Whereas by [my] warrant, dated the ——— day of ——, after reciting
that it had been certified by‘ J. D.[&ec., as in the certificate],[ I ] command-
ed the Constable of ——, and all other Constables of the said District, in
Her Majesty’s name, forthwith to apprehend the said/A.B., and to bring
him before [ me], the undersigned, [one] of Her Majepty's Justices of the
Peace in and for the said [District], or before some pther Jubtice of the
Peace in and for the said [District], to be dealt with according to law:
And whereas the said A. B. hath been apprehended under and by vir-
tue ofthe said warrant, and being now brought before [me], it is here-
upon duly proved to [me] upon oath, that the said A. B. is the same
person who is named and charged in and by the said indictment: These
are therefore to command you, the said Constable, in Her Majesty’s name,
forthwith tp take and safely convey the said A. B. to the said [ Gaol] at
—— in the said [ District], and there to deliver him to the Keeper thereof,
together with this precept: And I hereby command you the said Keeper
to receive the said A. B. into your custody in the said Gaol, and him
there safely to keep until he shall be thence delivered by due course of
law.

Given under my Hand and Seal, this ——
day of—— , in the year of our Lord
=, &t =, in the District aforesaid.

J.8. (us)
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(L) )

Warrant to detain a Person indicted who 1 already in Custody ‘for

another Qffence, :
DrstrICT, } ¢ NEWFOUNDLAND,
—, t0 wit.
To the Keeper of the Gaol at ——, in the said
District of ——,

Whereas it hath been duly certified by J. D., C. C. & Reg., &e., or
Clerk of the Peace at ——, that [§e., stating the certyficate]: Aund where-
as [ I am] informed that the said A. B. is in your custody in the said
Gaol at —— aforesaid, charged vnth some offence or other matter; tnd
it being now duly proved upon oath before (me] that the said A. B 80
indicted as aforesaid, and the said A. B. in your custody as aforesaid, are
one and the same person: These are therefore to command you, in Her
Majesty’s name, to detain the said A. B. in your custody in the Gaol
aforesaid, until by Her Majesty's Writ of Habeas Corpus he shall be re-
moved therefrom for the purpose of being tried upon the said indictment,
or until he shall otherwise be removed-or discharged out of your custody

by due course of law.
Given under my Hand and Seal, this ———

day of—— , in the year of our Lord
e, &t ——, in the District aforesaid.
] 18 (ws)
FORM (K.) given at page 50.
(L. 1)
Summons of a Witness.
To E. F., of ——, Fisherman.

‘Whereas mformatmn hath been laid before the undermgned [one] of
Her Majesty’s Justices of the Peace in and for thesaid [ District] of —, that
A. B. [&ec., as in the Summons or Warrant against the accused) , and it hath
been made to appear to me [upon oath if so, though it is Wot necessary
that ths information should be given on oath,) that you are likely to give ma-~

ferial evidence for the prosecution: These are therefore to require you to
be and to appear before me on —— next, at —— o'clock in the forenoon,
at ——, or before such other Justice of the Peace for the same District
as may then be there, to testify what you shall know concerning the said

charge so made against the said A. B., as aforesaid. Herein fail not.
Given under my Hand and Seal, this —— day
of ———, in the year of our Lord ~—, at

~——, in the District aforesaid.
J.8., (L.8)

\
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(L. 2)
Warrant where a Witness has not obeyed a Sumons.

To the Constable of ——, and to all other Constables in
the'said District of ——, in Newfoundland.

‘Whereas information having been laid before the undersigned, one
of ‘Her Majesty's Justices of the Peace in and for the said District of —,
tha¥’A'B., (§c., as in tihe Summons] ; and it having been made to appear
to me vpon oath that E. F., of ——, [ Fisherman] was likely to give ma-
terial evidence for the prosecution, L did duly issue my Summons to the
said E. F.,, requiring him to be and appear before me on ——— at ——, or
before such other Justice or Justices of the Peace for the same Distriet
as might then be there, to testify what he should know respecting the said
charge so made against the said A. B,, as aforesaid: And whereas proof
hath this day been made before me upon oath of such Summons having
been duly served upon the said E.F.: And whereas the said E. F, hath
neglected to appear at the time and place appointed by the said Summons,
and no just excuse has been,offered for such neglect : These are therefore
to command you to bring and have the said E. F, beforé me ofi ——, ab
- o'clock in the forenoon, at ——, or before such other Justice of the
Peace for the same [ District] as may then be there, to testify what he
shall know ooncerning the said charge so made against the said A. B, aa
aforesaid,

Givent under my Hand and Seal, this —— day
of «<—, in the year of our Lord e, at
wss—, in the District aforesaid.

J.8., (m8)

(L. 8.
Warrant for a Witneds in the first instance.

To the Constable of «ww; and to all other Constables
in the said District of ——.

Whiereas information hath been laid before the undersighed, fone]
of Her Majesty’s Justioes of the Peace in and for the said [Distrect] of
e, that (§c., as tn Summons); and it having beeh made to appear to
[me] upon oath, that E. F., of ws  [Fisherman] is likely to give mates
rial evidénee for the prosecution, and that it is probable that the said
E. F. will notattenid to give evidence without beéing compelled so to do:
These ure therefore to command you to bring and have the said E. F.
before me on ww—, at «— o'clock in the forenoon, at =, or before
such other Justioe of the Peace for the same [District] as may then be
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there, to testify what he shall know concerning the said charge so made
against the said A, B., as aforesaid,

Given under my Hand and Seal, this —— day
of —, in the year of our Lord —, at
~—, in the District aforesaid.

J.8., (us)

(L. 4.)

Warvant of Commitment of @ Witness for refusing to be sworn or to give
Ewvidence.

To the Constable of , and to the Keeper of
the Gaol at ——, in'the said District of ———,
in Newfoundland.

‘Whereas A. B, was lately charged before the undersigned, [one] of
Her Majesty’s Justices of the Peace in and for the said [ District] of ==,
for that [§o., as in the Summons] ; and it having been made to appear to
[me] upon oath, that E. F., of ——, [hereafter called the witness,] was
likely to give material evidence for the prosecution, [ duly issued my
Summons to the said witness, requiring him to be and appear before me
on =, at ——, or before such other Justice of the Peace as should
then be there, to testify what he should know concerning the said
charge so made against the said A. B, as aforesaid; and the said
witness now appearing before me [or being brought before me by virtue
of a Warrant in that behalf, to testify as aforesaid], and being required
to make oath or affirmation as a witness in that behalf, hath now refused
8o to do [or being duly sworn as a witness doth now refuse to answer cer«
tain questions concerning the premises which are here put to him], with-
out offering any just excuse for such his refusal : These are therefore to
command you the said Constable to take the said witness and him safely
to convey to the said Gaol at ——, and there deliver him to the said
Keeper thereof, together with this precept; and I do hereby command
you the said Keeper to receive the said witness into your custody in the
said Giaol, and him there safely keep for the space of —— days, for his
said contempt, unless he shall in the meantime consent to be examined
and to answer concerning the premises ; and for your so doing this shall
be your sufficient warrant.

Given under my Hand and Seal, this —— day
of ——, in the year of our Lord ——, at
~——, in the Distrist aforesaid.

J.S. (ns8)
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L)
Depositins cf Witnesses, ;{m at page 31.

: (N
Statement of the Accused, given at page 84,

(0.1)
Decoynizance to prosecuts or give Evidence.

’ NEWFOUNDLAND.
s~ Disrict, } - Be it remembered, ikat on the~— day of ——, in the
to wit. year of our Lord =, C. D., of ——, in the said Dis-
trict, Fisherman, personally came before me, one of Her Majesty's Jus-
tices of the Peace for the said District, and deknowledged himself to owe
toonr Sovereign Lady {he Queen thé sum of —— dollars, to be made
and levied of his goods and chattels, lands and tenements, {0 {he use of
our said Lady the Queen, Her Heirs and Successors, if the said 0. D,

shall fail in the condition indorsed. :
S ok ackineuhliol. Who o 0 yeue
first above mentioned, at ——, before me, §

Ve

Condltion tr prosecute.

‘The condition of the within written recognizance is such, that whereas
one A. E. was this day charged before me, J. 8., Justice of the Peace
within mentioned, for that [§c., as in the caption of the depositions;] it
therefore he the said C. D. shall appear at the next sitting of the Supreme
Court of Newfoundland, in 8t, John's, or at the next sitting of the Su-
preme Court of Newfoundland on the <— Circuit at ——, [or at the
next Court of General Quarter Sessions of the peace} to be holden at
——-,‘ and there prefer or cause to be preferred a hill of indictment for
the offence aforesaid against the said A. ., and there also duly prosecute
such indictment, then the said recognizance to be void, or else to stand in
full force and virtue,

< Condition te prosecnte and gwe Evidence.
&aucathladjomtothatmk’ and then thus:—*%and there
’Nﬂlﬁotobopmfmedabxﬂof indictment against the said A. B,
for the offence aforesaid, and duly prosecute such indictment, and give
evidence thereon, as well to the jurors who shall then inquire of the said
offence as also to them who shall pass uwpon the trial of the said A.B.;
then the said recognizance toijoid,ordne to stand in full force and

virtue,” ’
o

$scEce
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Condition to give Zvidence.,

Same as the last form but one, to the asterisk®, and then thug :* and
ﬁnp’n‘nﬁcﬁ@nuh&w upon & bill of indictment to Lé
" then and theve preferred against the said A. B. for the offence aforessid, .
as well to the jurors who: shall there inquire of the said offence as-alto to
the jurors who shall pass upon thetrial of the said A. B. if the said bill

shall be found: atrue bill ; thuﬂu-ldruognhnmtohnd,wcbb
stand in fall foree and virtue.”

) (6. 2,)

Notice of the said Recognizance to be given to the Prosscutor and Ms
Witnesses.

—_— Takonohooﬂutyon,c D., of <=, are bound in the

to wit. zmmot —— dollars to appear at the next sitting of —
Court at ——, irNewfoundland, aud then and there [ prosecute and] give
evidenoe against A, D.; and unless you then appear there, and [prosecuts
and] give evidence accordingly, the recognizance entered-inta by you will
be forthwith levied on you.

Dated thig —— day of —, 187—,
J.8. -

(P.1)
Commitment qf Witness for refusing to enter into the Recognisance.
NeWFOUNDLAND,

—— istrict,
—, to wit,
To the Constables of —, and to the Keeper of the
Gaol at ——, in the said District of ~—.,

‘Whereas A. B, was lately charged before the undersigned, [one].of
Her Majesty's Justices of the Peace in and for the said [ District] of ~—,
for that [§e., as in the Summons to the witness], and it having been mado
to appedr to [me], upon) oath that .. P, of ~—, was likely to give mae
tarial evidence for the prosecution, [ ] duly issued [my summons to the
said E, F., requiring him to be and appear] before [me] on ——, at ===,
or before sach other Justice of the Peace as should then be there, ‘o
testify what he should know concerning the said.charge se made against
the said A. B., as aforesaid; and the said E.F. now appearing: before
[mae], [or being brought before [me] by virtue of a warrant in that be-
half, to testify as aforesaid, hath been now examined by [me] touching
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the premises, but being'by [me] requived to enter into a recognizance -
conditioned to give evidence against the said A. B. hath now refused so
to do:  These are therefore to command you the said Constable to take
the mid E. F., aud him safely to convey to the said Gaol at ——, in the
District aforesaid, and there deliver him ta_the said Keeper thereof,

" together with this precept; and I do hereb} command you the said
Keeper to receive the said E. F. into your y in the said Gaol,
there to imprison and safely keep him until lafter the trial of the
said A. B. for the offence aforesaid, unless in the meantime such E. F.
shall duly enter into such recognizance as aforesaid in the sum of ——
dollars before some one Justice of the Peace for the said District, con«
ditioned in the ‘usual form to appear at the next sitting of the Supreme
Court of Newfoundland, at St. John's, (or at the next sitting of the Su-
preme Court on Circuit at ——, or General Quarter Sessions of the
Peace,] to be holden at ——,) and there to give evidence before the Grand
Jury upon any bill of indictment which may then and there be preferred
against the said A. B. for the offence aforesaid, and also to give evidence
upon the trial of the said A. B. for the said offence, if a true bill should
be found against him for the same.

Given under my Hand and Seal, this — day

of ——, in the year of our Lord ——, at
~——, in the District aforesaid.

(P.2)
Subsequent Order to Discharge the Witness.

To the Keeper of the Gaol afg—, in the District
of ——, Newfoundland.

‘Whereas by [my] order dated the —— day of — , instant, reciting
that A. B. was lately before me, charged before [me] for a certain
offence therein mentioned, and that E. F. having appeared before [me,]
and being examined as a witness for the prosecution in that behalf, refused
to enter into a recognizance to give evidence against the said A. B., and
I therefore thereby committed the said E. F. to your custody, and required
you safely to keep him until after the trial of the said A. B. for the
offence aforesaid, unless in the meantime he should enter into such re-
cognizance as aforesaid : And whereas, for want of sufficient evidence
against the said A. B., the said A. B. has not been committed or holden
to bail for the said offence, but on the contrary thereof has been since dis-
charged, and it is therefore not necessary that the said E. F. should be
detained longer in your custody: These are therefore to order and direct
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you the said Keeper tp discharge the said E. Fyout of your custody as
to the said oommtmont, and suffer him to go at large.
\w /| Given under my Hand and Seal, this — day
of ——, in the year of our Lol —, at
o~ in the District aforesaid.
J.8, (ns)

Q. 2)
RocoynuamofBadmctoadqumand on an Adjournment of
Ezxamination.

Follow the Form (8. 1,) page 88, and then endorse this condition
on it
Condition,
The oondition of the within-written recognizance is such, thit whereas
the within-bounden A. B. was this day [or on — last past] charged
* befage me, for that [&e., as m the warrant]: And whereas the examina«
tion of the witnesses for the prosecution in this behalf is adjourned until
the day of , instant ; if therefore the said A. B. shall appear
before me on the said —— day of ——, instant, at —— o'clock in the
forenoon, or before such other Justice of the Peace for the said District
as may then be there, to answer further to the said charge, and to be
further dealt with according to law, then the said recognizance to be void,
or else to stand in full force and virtue.

Q3) %
Notice of such Recognizance to be given to the Accused and his Sureties.

~—— District, | NEWFOUNDLAND.
— , t0 wit. .
voertain Take notice, that you A. B., of ~—, are bound in the sum of —,
) [me,] and your sureties L. M. and N. 0. in ‘the sum of —— each, that you A. B.
refased appear before me J. S., one of Her Majesty's Justices of the Peace for
B., and the District of ——j on ——, the — day of ——, instant, at ——
yquired o'clock in the forenoon, at —, or before such other Justice of the Peace
for the for the same District as may then be there, to answer farther to the
1ch re- charge made against you by C. D,, and to be further dealt with according
ridence to law ; and unless you, A. B., personally appear accordingly, the recog-
holden nizances entered into by yourself and sureties will be forthwith levied on
a0e dis- you and them.,
uld be Dated this weee day of we, 187,
| direct - 8

A Y
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Q. 4)
(s) Certficate of Non-appearance to be indorsed on the Recopmizance.
I hereby certify to the Supreme Oourt of Newfounlland that the
said A, B. hath not appeared at the time and place in the above conditiom

mentioned, but therein hath made default, by reason whereof the within-
written recognizance is forfeited.

v JQ he

(R.1.)
Warrant to convey the Accused. before aJustice of the District, &e., in
To W. T., Constable of ——, and to all other Constablesin
the said District of ———, Newfoundland.

‘Wheneas: A. B., of ——, labowrer, hath this day been charged before
*ﬂo-m [one] of Her Majesty's: Justices of the: Peace in and
for the said: Distwict of ——, for that [§o., astn the warrant to apprehend] :
Axnd wheveas [/ ] have. the deposition of C. D., a witness examined
by [me] in thin beball; but inssmuch as (1] am informed that the. prine
cipal. witnesses to. prove the said offence- against the said A. B. reside.in
the District.of ——, where the said offence is alleged to have. been' coms
mitted,. These ave thevefore to command. you, the said. Constable; in
Her Majesty's name, forthwith to take and convey the said A. B. to the
said District of ——, and there camy him. before: some Justice: of the
Peace in and for that District, and near unto where the offence is alleged
to have been committed, to answer further to the said charge before him,
and to be farther dealt with according to law ; and [ Z] hereby further
command you the said Constable to deliver go the said Justice the infor.
mation in this behalf, and also the said deposition of 0. D. now given

into your possession for that purpose, er with this precept,

y Given under m and Seal, this — day
of ——, in the year of our Lord —, at
=, in the District aforesaid.

J.8. (s)

FORM (8. 1.).given at page 88,
Recognizance of Bail.

(a) This is the Form to be pbserved when the Recognizanee is to-appear
in the Bupreme Court, either in 8t. John's or on Circuit. Form given at
page 68, is when the Recognizance is to.appear befove the Justice or Quarter
Sellkions. -
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FORMS (8. 3 & £) not wsed.

(8.65)
Warrant of Deliverance on Bail being given for a Prisoner
already committed.,
To the Keeper of the Gaol at ——,in the said District
of ——, in Newfoundland.

Whereas A. B., late of ——, I'isherman, hath before me, one of Her
Majesty's Justices of the Peace in and for the said District, entered into
his own recognizance, and found sufficient sureties for his appearance at
the next term of the Supreme Court or of the Supreme Court on the
— Cirenit, to be holdén at ——, [or Court of General Quarter Sessions ™
of the Peace] at ——, to answer our Sovereign Lady the Queen, for that
[&e., s Ga the commilment], for which he was taken and committed to
your said Gaol: These are therefore to command you, in Her Majesty's
name, that if the said A. E. do remain in your custody in the said Gaol
for the said cause, and for no other, you shall forthwith suffer him to go
at large,

@Given under my Hand and Seal, this —— day
of ———, in the year of our Lord ==, at
———, in the District aforesaid.

J.8 (@s)

(T.1)
TVarrant of Commitment given at page 90,

VARIOUS FOBMS NOT GIVEN IN THE APPENDIX
TO JERVIS'S ACT.

Mode of deseribing, technically, different desoriptions of Property,

Lave Axmvars.—One horse ;
One tame duck,

Deap Axmar.—One dead fowl.

Baxx Nozz.—One Bank note for the payment and of the
value of —— dollars.

Mowxy.—(ertain money to the amount of —— dollars, or

the sum of ——doliars in money..
Pamms or Azmiones.—Three pairs-of shoes,
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Huavy Asricuss—(Weight.) pounds and the half of -
another pound weight of flour, the
goods, &e.
Artiores—(Capacity.)—One gallon of molasses. ‘
“  —(Length.)—Ten yards and the half of another
yard of ealico, &ec.
Mode of describing Owner's Property :

Two Partyers ix A Feu.—For instance, property belonging
to the firm of Messrs. P. & L.
Tessier, would be deseribed as
“Of Peter Tessier and ano-
ther.”

Moze AR Two ParTnERS.—Property belonging to a firm,
such as Baine, Johnston & Co.,
would be described as “ the

v property of James 8. Grieve
and others.”

Persox ungNowN.—A certain person whose name is unknown.

Smvore Woman Marrrep.—Mary Smith, now Mary Jones.

A Prrson DEeceasep BEFORE ADMINISTRATION GRANTED,—

’ The property of John Smith, since deceased.

Memorandum to be written on Documents produced in Evdence,

This is the plan, (or as the case may be) produced to me, the under-
signed Justice of the Peace for the — District of Newfoundland, on
the examination of A. B,, charged with (arson, forgery, &c.,) and refer-
red to in the examination of O. D., touching the said charge.

Taken before me, this —— day of ——, 187—.

*

T. Wiis, J. P,

Deposition of Witness dangerously ill and unable to travel, (referred
to in page 75.)
——— District, NEWFOUNDLAND.
— o wit.

The examination ad deposition of L. M., of ——, in the said Dis-
trict, Fisherman, taken'on oath this —— day of —, in the year ——
at ——, in the said District, before the undersigned, one of Her Majes-
ty's Justices of the Peace for the gaid District, pursuant to Section 6 of
the Imperial Act of the 30th and 81st years of Her Majesty, Chapter
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85, intituled “ An Act to remove some defects in the administration of
the Criminal Law,” it having been made to appear to my satisfaction that
the said L. M. is dangerously ill, and unable to travel, and in the opinion
of E, F, (a registered Medical Practitioner are the words of the Act,
but any medical man holding a medical diploma recognized by Law in
England, Scotland, or Ireland, would satisfy the Act) not likely to recover
from such illness, and it not being practicable for a Justice of the Peace
to take an examination or deposition of the said L. M., in accordance
with the provisions of the Act 11 & 12 Victoria, Chapter 42, in the pre-
sence and hearing of A. B, (the accused) and of the said E. F.* and
——, (the said accused having been committed or bailed to appear for
trial in the next Supreme Court, or Supreme Court on the —— Circuit,
or Quarter Sessions, at ——, to answer to a charge of having on, &o., at,
&o., stating the offence shortly) [or if mo person charged, say from the
asterisk®, relating to a certain indictable offence, namely, the offence of
——, stating i shortly, alleged to have been committed on, &ec., at, &o.,
for which no person has already been accused, (or committed, or bailed), to
appear for trial]. This deponent, L. M., on his oath, saith as follows, &o,
L. M.
The above deposition of L. M., was taken and
sworn before me, at ——, on the day and
year first above-mentioned.
J.8,J. P,

Notice of tntention to take Deposition of Witness IU.

To A. B, (the acoused or the prosecutor,) I, C. D., of &c., Constable
of ——, being the prosecutor of you, the said A. B., (or being the per-
son acoused of the offence of ——,) hereby give you notice, pursuant to
the Imperial Statute, 30 & 81 Victoria, Chapter 35, Section 6, that J. 8.,
one of Her Majesty's Justices of the Peace for the —— District of New-
foundland, intends, on the —— day of ——, at ——in the said District,
to take the statement of L. M., who is there dangerously ill, and unable
to travel, and who it is alleged is able and willing to give material infor-
mation relating to the offence with which you were charged on the ——
day of ——, before the said Justice, (or relating to me the said accused.)

Dated this — day of —, 187—.

C. D: Constable, the Prosecutor in this case, (or the accused.) (a)

(@) It will be necessary for the Magistrate carefully to bear in mind the
directions given by the Statute, p. 75, 76, & 77, as to how this Deposition is
to be taken. It may be taken on & notice from the Prosecutor, who is gene-

o .
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Order to convey a Prisoner to place of taking a Deposition of Witness I,

— D* NEWFOUNDLAND,
_'_’ tO 'l 0

To the Keeper of the Gaol at ——, in the said
District.

‘Whereas it appears to me that one A. B, now in your custody,
(under my commitment) has duly served, or has received from one C. D.
a notice pursuant to the Imperial Act, 30 & 31 Victoria, Chapter 35, Sec-
tion 6, that I, J. 8., one of Her Majesty’s Justices of the Peace for the
said District, intend, &c., (as tn the last form to the end). Now, I, the
said Committing Justice, by virtue of Section 7 of the said Act, direct
you to convey the said A. B. to the place mentioned in the said notice,
for the purpose of being present at the taking of the statement of the
said L. M,

Given under my Hand and Seal, at ——, aforesaid,
this —— day of ——, A. D, 187—.
' (Justice’s Signature and Seal.)

Form or Dyving DecraraTiON 1IN MURDER OR MANSLAUGHTER.
N(Zpa.rticula.r Form is necessary, but it may be as well to

state ifs principal ingredients, in order to its admissibility in
evidence against the prisoner ; it should only be taken when the
Declarant is in imminent danger of death, and when he might
expire at any moment. Whenever there is time, and there is &
suitable opportunity for doing so, the prisoner should be brought
into the injured man’s presence, and the depositions taken by the
Justice in the usual way, as described in Chapters 8 and 9.
When a dying declaration is taken, the three following points
are Necessary :—

1. The cause of the death of the declarant must be the
subject of inquiry.

rally the Constablé, or on notice from the accused. When the prisoner is
present at the examination, he must be asked to cross-examine, and where in
the form of taking such a deposition the words at the end occur “to answer
to a charge of having, on, d¢., the charge must be stated as in page 81, and
the evidence taken down with the same care and particularity. ‘'L'he notice
must be served on the accused or the prosecutor within a reasonable time.
Great care should he taken to serve it personally, and the person serving
should keep a copy of the notice, and mark on it the day and hour when
served.
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2. The eircumstance of the death ; the subjegt of the de-
claration. f

8. It must appear to have been made at a time when the
declarant (the deceased) was perfectly aware of his danger, and
entertained no hope of recovery.

The declaration must not be on oath, but might be taken
somewhat in this form :
District, NEWFOUNDLAND.
— to wit,

I, A. B, of ——, in the said District, Fisherman, being aware that
my end is approaching, and enterfaining no hope of recovery, do hereby
solemnly and sincerely declare, that [Aere set out the statement tn the very
words uged). (It is well, if possible, to get the injured man to sign it, if
he 13 able, and in all such cases it is advisable to have some one present besides
the Magistrate to hear and confirm the injured man's statement.)

Taken before me, at ——, in the said District,
this —— day of ——, 187—. (a) 2
T. WiLLs, J. P. for the said District,

CHAPTER X.

SUMMARY JURISDICTION IN LARCENY,

SecTioN SEorIONS
1.—General observations on Crimi- | 7.—Offences 4, 5, 6 & 7, defined.
nal Justice and Juvenile Offen- | 8.—Course of proceeding respecting
ders’ Act. them,
2.—Bpecial character of proceedings. | 9.—General clauses of Crimina) Jus-
8.—Practice—General directions. tice Act.
\4.——Criminal Justice Act; Table of | 10.—Juvenile Offenders’ Act.

offences. 11,—Table of offences and punish-
5.—Analysis of SBections of Act. ments.

6.—Proceedings in offences 1, 2, 8, | 12.—Procedure.
and 7. 13.—Appendix of Forms.

1. Under the Imperial Acts, 18 & 19 Victoria, ¢. 126, and

(a) Whilst it is best 10 have it taken by a Magistrate, it may be made
orally, or in writing, to a Surgeon or Police officer, or other competent per-
son; and after the death of the dying person, proved by the person who heard
the expressions used. [Oke, p. 834.]

¢
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A |
81 & 82 Victoria, ¢. 116, see. 2, known as the Criminal Justice
Acts, and the Juvenile Offenders’ Acts, 10 & 11 Vic.,-¢. 82, ex-
tended by 18 & 14 Vie., c. 87, and' 84 &'86 Vic., ¢. 78, sec. 18,
power is given to Justices in Petty Sessions, (notiee to be given
where such Sessions are held) and ‘to Stipendiary Magistrates, to
‘adjudicate summarily upon certain felofiies and indictable mis-
demeanors, the Criminal Justice Acts applying to certain offen-
ces where the property in respect of which the charge is-made,
is of limited value, and where the accused pleads guilty, and the
‘Juvenile Offenders’ Acts to the same and certain other offences
wheére the accused is under sixteen years of age ; under all the
Acts this jurisdiction cannot be exercised unless the accused con-
sents.

2. As the proceedings under this Chapter differ from'both
indictable offences, and those under summary jurisdietion, I have
thought it necessary to explain them fully. It appears to'me
that as no Petty Sessions are held in this Colony, and as the Act
is very definite about the holding of such Sessions, (the notice to
be given to inform the Public, &c.,) that two honorary Justices
could not safely exercise this jurisdiction; it will make no
difference as the powers may be exercised by a Stipendiary Ma-
gistrate alone, who should try all offenders under this Chapter,
in the Court House, or such other building as is commonly used
for the exercise of his Magisterial duties, the provisions men-
tionéd in (sec. 5, page 8 of this Manual), will ‘apply, and the
honorary J. P. may, in the absence, &c., of the Stipendiary,
act’; but he should be very careful to attend to all the direetions,
and to try the offenders at the same place as the Stipendiary
would have tried them, not in his own private house or office.

8. It should be observed, that the practice in ‘all eases up
to the period when the depositions of the witnesses for the pro-
secution are completed, will be precisely the same as directed in
Chapters 8 & 9 ; it is not until then that the speeial procedure
comes into operation. I have given from Oke an abstract of the
different offences under the Criminal Justice Acts, and the pun-
ishments ; also, an abstract of different offences and punishments
under the Juvenile Offenders’ Act.
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4. Sro. 1.—THE CRIMINAL JUSTICE ACT.

OFFENCES.

SraruTss, &c.

Any person charged with having—

1. Committed simple larceny, the
value of the whole of the property
stolen not exceeding one dollar and
twenty cents (and offender above
sixteen.)

2. Attempted to commit larceny

to commit simple
larceny, (a) (no limitation of value,
and offender above sixteen.

Memo. Nos. 1 & 8, are likewise
‘under the Juvenile Of-

ender Acts.—(Post.) When of-
fender not exceeding sixteen the
offender must consent to the sum-
mary di of the case, but no
plea of guilty is necessary as in
next offences, 4 & 6.
Any person charged with—

4. Simple larceny, the pro
stolen exceeding in zduo one dollar
and twenty oents, (offender above

sizteen pleads ]

5. Stealing homwm (no
limitation of value or age of offen-
der, but pleading ym'lt{-)

6. Larceny as clerk or servant,
(noh’mit:f:'ton;{dmbu or age of]
offender, 0 X
f?. Embuzﬁmonﬁaﬁl“eruz 2)1'!01‘-

vant.

Imperial Act,
18 & 19 Vie,
.126, 5. 1, no li-

mitation of time,| i

11 & 12 Vie,

c. 43, 8. 11, not| i

pplying.

Commitment to gaol
for any term not
ex: six calen-
dar months,

Imprisonment as of-
fences 18, whére
amount embeszzled
not exceeding $1.20.
Imprisonment as of-
fendes 4—6, if am’t

ex $1.%0.

6. Awavvsis or Szorrons or Aor.—When 'any ‘person ‘is
charged before any Stipendiary Magistrate, with having committed

(a) Simple Larceny is the
is a larceny from the person or

habxa
»

goods only ; Compound Ldrceuy
iguof the owner.
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simple laréeny (No. 1) (a) (or with embezzlement (b) as a clerk
or servant, (No. 7) or person employed for the purpose or'in the
capacity of a clerk or servant, 81 & 82 Vic., c. 116, s. 2,) and the
value of the whole of the property alleged to have been stolen does not
in the judgment of such Magistrate exceed one dollar and twentycents,
or with having attempted (No. 2) (¢) to commit larceny from the
person, or simple larceny, (No. 8) it shall be lawful for such Ma-

(a) The Larceny Consolidation Act of 24 & 25 Vict., e. 96, does not
appear to make any alteration with regard to the offences punishable by Jus-
tices under the Criminal Justice Act. Justices may, it is considered, convict
of simple larceny, although the offender might be charged with the more seri-
ous offence of stealing from his master, or from the person, if the charge
actually preferred be that of simple larceny. The Act does not apply to re-
ceivers or accessories after the fact, nor (as in the Juvenile Offenders’ Act)
to oftences punishable as simple larceny, but a bailee of property guilty of
larceny under 24 & 25 Viet., c. 96, 8. 8, is within its operation. [Oke’s Syn.,
and T'reat. 35 J. P. 145.]

(b) Cases of embezzlement may, according to Oke’s Syn. be dealt with in
either of three modes,—1st, under section 3, on a plea of guilty,—2nd, under
section 1,—or, 3rd, where the amount embezzled does not exceed five shillings
stg., under section 3 ; but the third course is recommended, which we believe to
be the meaning of the Act, and to be the most just course towards an oftender-
If there be more than one act of embezzlement, the prosecutor may, we con-’
ceive, choose that as a subject of prosecution on which he has the clearest
evidence. He cannot, as in indictments, include three separate oftences of
stealing or embezzlement committed within six months, in one charge against
the same individual ; but the defendant may in certain cases be charged with
embezzling a gross sum, and the charge be proved by evidence that several
smaller sums, making together the gross sum, had been embezzled. [See
R. v. Balls, 24 L. T. (N.) 760.

(¢) If the oftence charged be that of attempting to commit larceny, the
Justices are, it seems, competent to decide the case summarily, if the party
consents, without reference to the question whether the value of the goods
attempted to be stolen is more or less than five shillings, stg. Indeed it
would, in attempts to steal from the person, be obviously impossible to
state what amount the party intended to steal. If a person puts his hand
into the pocket of another with intent to steal what he can find tﬁere, and it
turns out that the pocket is empty, he cannot be convicted of an attempt to
steal. [R.v. Collins, 33 L. J. 177.] So in an indictment for an attempt
to sfeal goods in a dwelling-house, it was held in R. v. Johnson, 34 L. J. 24,
that it was not necessary to specify in the indictment what the goods were,
but that it was necessary to prove that goods were there which the prisoner
eould steal,

0
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gistrate (a) to hear and determine the charge in a summary wg$ ;
and if the person charged shall confess the same, or if such Ma-
gistrate, after hearing the whole case for the prosecution and for
the defence, shall find the charge to be proved, the Magistrate
may convict the person charged, and commit him to the gaol,
for not exceeding (b) three calendar months; and if he find the
offence not proved, he shall dismiss the charge, and make out
and deliver to the person charged a certificate under his hand,
stating the fact of such dismissal. The conviction and certificate
may be in the form given in the Schedule to the Act, or to the
like effect. But if the person charged do not consent to have
the casé heard and determined by such Magistrate, or if it ap-
pears to him that the offence is one which, (¢) owing to a pre-
vious conviction of the offender, is punishable by law with impri-
sonment not exceeding two years, or that the charge is from
any other circumstances fit to be made the subject of prosecu-
tion by indictment, rather than to be disposed of summarily,
the Magistrate shall, instead of summarily adjudicatiag thereon,
deal with the case as if this Act had not been passed ; provided
also, that if, upon the hearing of the charge, such Magistrate
shall be of opinion that there are circumstances in the case
which render it inexpedient to inflict any punishment, he shall
have power to dismiss the person charged without proceeding
to a conviction. [18 & 19 Viet., c. 126, 8. 1.]

6. The course of proceeding in offences 1, 2, 8 & 7, (d) is
as follows, under Sections 1 & 2.

(a) If goods be stolen in A,, and afterwards carried by the ofiender to B.,
he may, we conceive, be tried in either A. or B., the continuance of the aspor-
tation being in law a new caption. The Criminal Justice Act does not make
any difterence in regard to jurisdiction, although it alters the procedure.
[84 J. P. 127.)

(b) The power to order consecutive periods of imprisonmeut applies, we
concgjve, to cases of conviction under the Criminal Justice Act.

(¢) The words in italics were inserted at a time when the oftence of
simple larceny was not punishable, as here mentioned, on g first conviction.

(d) Bec. 7. Oke recommends that cases of embezzlement by clerk or ser-
vant shonld be dealt with where not exceeding $1.20 under the above rules,
and when over that amount under Sec. 3, post.

X <
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(1.) After the completion of the depositions of the prosecu-
tor's witnesses, the Stipendiary Magistrate or Clerk of the Peace
says to the accused: ‘‘ You stand charged with, dc., as in the
Caption, p. 81. Do yoy consent that the charge against you shall
be tried by me, or do you dewré that it shall be sent for trial by a
- jury at the Supreme Court, in St. John's, (or on Circuit, or at Quar-

ter Sessions, as the case may be.”) X

(2.) If the accused consents, then the Magistrate or Clerk
says to him :—*‘ You have Ifeard the charge against you read ; are
you guilty or not guilty of that charge?’ If he plead guilty, con-
sider tbe punishment. If he plead not guilty, thén ask him :—
““ What is your defence to the charge ?”’ Then hear the defence,
If offence proved, consider the punishment ; if offence not pro-
ved, dismiss the charge, and give the accused a certificate of
dismissal. ‘

(8.) If the accused do not conpent, the summary jurisdiction
cannot be applied, and the Magistrate must caution him in the
usual mode directed for an indictable offence, pp. 62 & 85.

7. OrrEnces 4, 5, 6 & 7, Derinep.—When any person is
charged before a Stipendiary Magistrate with simple larceny
(No, 4) (or with embezzlement as a clerk or servant, (No.7) or per-
son employed for the purpose, or in the capacity of a clerk or ser-
vant, 81 & 82 Viet., c. 116, 8. 2), the property alleged to have been
stolen exceeding in value one dollar and twenty cents, or stealing from
the person, (No. 5) or larceny as a clerk or servant (No. 6), and
the evidence, when the case on the part of the prosecution has
been completed, is, in the opinion of the Magistrate, sufficient to
put the person charged ort his trial for the offence, such Magis-
trate, if the case appear to him to be one which may pro-
perly be disposed of in a summary way, and adequately pun-
ished under this Act, shall reduce the charge into writing,
and read it to the person charged, and ask him whether he is
guilty or not of the charge; and if he shall say that he is
guilty, the Magistrate shall thereupon cause a plea of guilty to
be entered upon the proceedings and convict him of the offence,
and commit him to the gaol, for not exceeding six calendar
months, and the conviction may be in the form given in the
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Bchedule or to the like effect: Provided always, that the Ma-

gistrate, before he ask such person whether he is guilty or not,
shall explain to him that pe is not obliged to plead or answer
before him at all, and that if he do not plead or answer before
him, he will be committed for trial in the usual course. [Id.s. 8.]
8. Procepure unpEr Sec, 8, ror OrrEnces 4, 5,6 & 7.—

(1.) After the completion of the depositions, the Magistrate says
to accused :—** You stand charged, &c., [as in Capifpn to Depo-
sitions, p. 81.] I am about to ask you whether you are guilty or
not of the charge; but before I do so I haye to tell you that youare
not obliged to plead or answer to the charge at all, and that if you
do not plead or answer before me, you will be_committed for trial in
the usual way. I now ask you, are you guilty or not of the charge ?"'

(2.) If- the accused plead guilty, consider the punishment.

(8.) If accused plead not guilty, the summary jurisdiction
cannot be applied, and the Magistrate must caution him, as in
pp. 62 & 85, and proceed in the mode directed for an indictable
offence, in Chapters 8 & 9.

9. GeneraL Orauvses.—The acctised shall be allowed to make
his full answgr and defence, and to have all witnesses exarpined
and cross-exd§nined by counsel or attorney. [Id. s. 4.] lﬁ’r‘us-
tices may remand the party charged, (a) as authorized by 11 & 12
Vic., . 42, 8. 21. [Id.s.5.] And any forfeited recognizance
taken.on the remgnd of such party, is to be transmitted. (b) [Id.
8. 6.] Convictio& or duplieates of certificates of dismissal with
the written charge,\the depositions of the witnesses for the pro-
secufion and defence, and the statement of the accused, arg to
be transmitted to the Court where case is to be tried if by iiict-
ment, and fo Quarter Sessions if tried summarily, and a copy of
the conviction or certificate certified by the proper officer of th
Court shall be sufficient evidence to prove a conviction gr dis-
missal for the offence in any legal proceedings. [Id. s.7.]
Magistrates may order (c) restitution of the property stolen,

(a) 1t is doubtful whether the remand may exceed eight clear days.
(b) As directed at p. 170, Consol. Stat., p. 68, Manual.
(

c¢) The 30 & 31 Vict. c. 85, s. 9, gives certain powers to the Justices
over money found on a prisoner. See p. 117.

P
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taken, or obtained by false pretences, () in those cases in which
the Qourt before whom the person convicted would have been
tried but for this Act, may be by law authorized to order resti-
tution. [Id. 5. 8.] A

10. Juvenme OrrENDERS UNDER SixTEEN,—Any person char-
ged with having committed, or () attempting to commit, or with
having been an aider, abettor, counsellor, or procuror, in the
commission of any offence, now or hereafter deemed or declared
to be simple larceny, (¢) or punishable as simple larceny, and
whose age, at the time of such offence, shall not, in the opinion
of the Magistrate, exceed the age of fourteen years (d) shall, on
convietion, upon his own confession, or upon proof before a 8ti-
pendiary Magistrate, in open Court, be committed to the gaol,
for not exceeding three calendar months, or in the ¢iscretion of
such Magistrate, forfeit any sum not exceeding f_c\n(rteen dollars

‘ >

(a) The words * taken or obtained by false pretences,” geem to have been
left in the Act through inadvertency, the Justices having ne power to conviet
for such offences.

(b) On an indictment for attempting to steal goods in a house, it was
held, in R. v. Johnson, 84 L. J. 24, that it was not necessary to specify what
the goods were, but that it was necessary to prove that goods were in the
house, which the i:risoner could steal.

(¢) The jurisdiction of Justices under this Act, will, we conceive, be
confined to those cases where the accused shall be charged with having com-
mitted, or having attempted to commit, or with having been an sider, &o., in
the commission of simple larceny, or any oftences made punishable, as in
the case of simple larceny, by the 26th, 27th, 81st, 82nd, 88rd, or 86th sec-
tions of 24 & 25 Vioe., ¢. 96, i. ¢., stesling oysters, s. 26—stealing any valua-
ble security other than a document of title to lands, 8. 27—stealing glass,
wood-work, fixtures, &ec., fixed to house or land, s. 81—stealing trees, &o., in
pleasure grounds, of the value of one pound, stg., or elsewhere of the valne
of five pounds, stg., 8. 32—thipd oftence, for stealing trees, &ec., wheresoever
growing, above the value of one shilling, stg., 8. 88—second oftence, for steal-
ing vegetable productions growing in gardens, &e., 8. 36. The Act does not
extend to cases of embezzlement, but & juvenile delinguent may be convicted
of embezzlement under the * Criminal Justice Act,” as extended by 81 & 83
Vie., e. 116.

(d) Extended to sixteen years by 13 & 14 Vio., c. 87, s. 1, with a proviso
that whipping shall not be inflicted on any offender above the age of fourteen
YeAars.
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and fifty cents; or if a male, be once privately whipped, (a)
either instead of or in addition to such imprisonment, or impri-
sonment with hard labour ; and the Magistrate is fo appoint a
fit person, being a Constable, to inflict the whipping, when or-
dered to be inflicted out of prison [10 & 11 Vie,, c. 82, &, 1];
with a proviso, that if the Magistrate think the offence is not
proved, or that it is not expedient to inflict any punishment, he
pay dismiss the party charged, either with or without finding
surety or sureties for his good behaviour, and deliver a certificate
under his hand, stating the fact of such dismissal in the form
set forth in the Schedule. If, however, the Justices are of opi-
nion that the charge is, from any circumstances, a fit subject for
prosecution by indictment, or if the person charged shall object
to the case being summarily disposed of under this Act, the
Stipendiary Magistrate may deal with the case asg if this
Act had not been passed ; [/d. ss. 1, 2] and such certificate, ora
convictiowunder this Act, is & bar to other proceedings. [Id.
8. 8.] Stone, p. 269. -

(a) ‘'The conviction must specify the number of strokes and the instrn-
ment to be used, and where the oftender’s age does not exceed fourteem (as in
all cases of whipping under tBe Juvenile Oftender’s Act) the number of strokes
must not expeed twelve, and the instrument used be a birch rod ; no of-

- fender is to be whipped more than once for the same offence. [25 & 26 Vie.,

o, 18,8s. 1, 2.]

v
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11.-~TABLE OF OFFENCES AND PUNISHMENTS UNDER
THE JUVENILE OFFENDERS' ACT.

OFFENCES.

1
SraTuTEs, &C.

PUNISHMENT,

Every person whose age, at the
period of the commission or at-
tempted commission of the offence,

not, in the opinion of the Ma-
gistntoi)olorewom he shall be
brought or appear, exceed sixteen
years, 13 & 14 Vie,, ¢, 37, s. 1.

1, Committing simple larceny.

2. Attempting to commit simple
larceny,

8. Aiding, abetting, counselling
or procuring the oommi*n of
simple larceny.

4, Committing any offence de-
clared to be punishable as simple
larceny.

6. Attempting to commit any
offence declared to-be punishable
as simple larceny.

6. Aiding, abetting, counselling,
or procuring the commission of any
offence declared to be punishable as|
simple larceny.

10 & 11 Viet.,
¢ 82,8 1.

[

Either imprison-
ment not exceeding
three calendar mo's.,
or in Magistrate's dis-
cretion, to forfeit and
pay nobt exceeding
$14 50. Time may
be given for payment
and detainer, unless
security given till da
appointed ; in default
of payment, commit-
ment not exoeeding
thrée calendar mo's.,
recko from time
of adjudication, un-
less sooner paid.

Or if a mals, and
not exceeding four-
teen years of age,
(18 & 14 Vie., c. 87,
s. 2) to be once pri-
vately whipped either
instead of or in addi-
tion such impri-
sonment, uuder s. 1,
and the iiagiatra’w to
order a Constable to
inflict the whipping,
when ordered to be
done out of prison.

Or if offence not
proved, or if Magis-
trate deems it not ex«
pedient to inflict any
punishment, accused
may be (a) dismissed
or may be require(f
to find surety for fu-
ture good behaviour,
and a certificate of
dismiseal to be given

to him.,

(a) This valuable provision, which applies to the Criminal Justice Act
and also to the Juvenile Oftenders Act, enables the Magistrate in pettx crimes
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12. Procepure.—One Justic issue summons or war-
rant, to summon or apprehend any person charged on oath with
offences punishable under this Aet [Id. s. 4]; i and may remand
for further examination, or suffer him toggo at large, on finding
surety to be bound by recognizance for the appearance of such
person for further examination or for trial, which recognizance
may be enlarged from time to time. [Id. s. 5] (a)

Forrerrure axp Restrrurion. (b)—No convietion shiall be
attended with forfeiture, and it shall be lawful for the Stipendiary
Magistrate to order restitution of the property to the owner, and if
not forthcoming, whether he award punishment or dismiss the
complaint, he may ascertain the value thereof in money, and
order payment to the owner, either at one time or by*¥instalments,
and the sum so ordered may be recovered as a debt in any Court
of Law, with costs of suit. [Id. s. 12.]

The course of procedure at the hearing may be thus briefly
stated :—

1. The Magistrate, after taking the depositions of the pro-
secutor’s witnesses, to say to accused: The charge against you is
Jor that you, on the of , did (stating offence as in Caption
to depositions, p. 81.)

, 2. The Magistrate then (pursuant to 18 & 14 Vie., Cap. 87,
Bec. 2,) ——, ““ I shall have to hear what you wish to say in answer
to this charge, but if you wish the charge to be tried by a Jury, you
must object now to my deciding upon it at once,’

(8.) If the accused or his parent do not object, then the

and in cases of first ofiences, and in cases of young offenders, to admonish
and discharge the oftender, instead of perhaps ruining him for life by sending
him to jail. (T'his is not the same as when a certificate is given.) In Eng-
land, and in some of the Colonies, juvemle oftenders can be sentenced to so
many years in a Reformatory School; such & School is a very valuable insti-
tution in large towns, and until such a School is established in 8t. John’s, I
never have, and I trust I never will be, compelled to sentence a juvenile of-
fender, under this Act, to imprisonment for a first oftence.

(a) Bee Bail, p. 71 & 78.

(b) The Magistrate may likewise order the purchaser of the stolen pro-
perty to be reimb ut of the monies found on the prisoner ; this applies
also to Criminal Justi®e Act, [Imp. Act, 30 & 31 Vie., 5. 9.]
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Magistrate must say :—Now, I mnst ask you, are you guilty or not

guilty of the charge? If he plead guilty, consider the punish.
ment ; if he plead not guilty, hear his defence, and mtneuel if
any, and consider the judgment.

(4.) If the accused or his parent of)Ject the summary
jurisdiction cannot be applied, and the' Magistrate must caution
him in the usual form directed for an indictable offence, (see pp.
62, 84 & 85) ; if the evidence be sufficient to send the accused for
trial.

APPENDIX OF, FORMS UNDER CHAPTER 10.

1. ConvicrioN under Criminal Justice Act and Juvenile Offenders Act.

District, NEWFOUNDLAND.
—, to wit.

Be it remembered that on the day of ,in the year ——, at
~—, in the said District, A. B., being charged before the undersigned
Stipendiary Magistrate for ——, at the Court House at ——, aforesaid,
and consenting to my deciding the case summarily, (add, if the case, and
pleading guilty) is convicted before me, for that he the said A, B., &e.,
(stating offence, and the time when and where committed,) and I adjudge
the said A. B., for his said offence, to be imprisoned in the gaol at —,
in the said District, (and there kept to hard labour) (a) for the space of
w—y (in the case of a juvenile offender ordered to be whipped in prison)
(b) add, and during said term of imprisonment, to be once privately
whipped, & strokes, with a birch rod, to be inflicted on him, (in ctise of
punishment being only whipping out of prison). After the words, I ad-
judge, &o., for his said offence, add, to be once privately whipped out of
prison, by one —— Constable, —— number of strokes to be inflicted on
him with a birch rod, (¢) or I adjudge the said A. B., for his said offence,

(a) Hard labour may be added to all sentences of imprisonment, under
summary conviction. [Consol. Stat., 231.]

(b) Juvenile Offenders, see p. 114 & 115, must be under fourteen to be whip-
ped ; the words *“ not in the opinion of the Justices exceed the age of sizteen,” do
not give jurisdiction where proof is adduced that offender is above that age,
they are mergly intended fo dispense with striet proof of age.

(¢) Infants, see also p. 44.—Between the ages of seven and fourteen there
is no fixed rule of law as regards the infant's liability; it depends upon the
ripeness of his intellect and his capability of discerning between right and
wrong ; the presumption of law, however, between these ages, is still in the
child’s favour, which, nevertheless, may be rebutted by evidence of a mischie-
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to forfeit and pay —= dollars, (here state the pemalty actually imposed)
and in defanlt of immediate payment of the same, to be imprisoned,
in the gaol at ——for the space of —— days, unless. the same shallHe
" sooner paid. ]
(tiven under my Hand and Seal, at ——, aforesaid,

the day and year first above mentioned.
2. Form of Cortificate of Dismissal.
——— District, NEWFOUNDLAND.
— , to wit.

I, the undersigned Stipendiary Magistrate for the said District, at
w——, (Magistrate's residence) do hereby certify that on the —— day of
—, A. D. 187—, A. B. was brought before me, at ——, charged with
the following offence, that is to say, (here state briefly the particulars of
the charge) and I, the said Magistrate, thereupon dismissed the charge.

Given under my Hand and Seal, at ——, aforesaid,
the day and year first above mentioned.

FORMS or STATEMENT or OFFENCES UNDER CHAPTER 10.
Form No. 8.—Simple Larceny by Juvenile Offender.

For that he the said A. B,, on the —— day of =, &t =, in the
said Distriot,* (then being under the age of sixteen years, to wit, of the
age of (twelve) years*) felonioplly did steal (describing property stolen) of
the value of ——, the momies, goods and chattels of the said C. D,
against the Peace, &c. (When under Criminal Justice Act leave out
words between asterisks,) and be careful about inserting value not exceed-
ing $1.20, under offence No. 1, in Table under that Act. .

4. Attempt to commit Simple Larceny.

Instead of feloniously did steal, say, “ unlawfully did attempt felo-
niously to steal.”

vous discretion, the eapacity to do evil and contract guilt being measured not
80 much by years as by the strength of the child’s understanding and judg-
ment, and upon this principle many children under fourteen years of age have
been hung ; but in all cases where it is intended to rebut the presumption of
law by evidence of & vicious discretion, that evidence should be clear and
strong, (Rez v. Owen, 4 O. P. 236,) quoted in Saunders, p. 249. In some old
authorities it is laid down that an infant cannot be convicted upon his own
confession. This dbotrine in modern practioe is never acted on, and under
this Act it is expressly enacfed that the child may be convicted upon his own
confession. These considerations will, however, strongly weigh with Magis-
trates in not very readily acting upon a confession of guilt, without strictly
examining into the facts of the case. [Saunders, p. 249.)




Summary Furisdiction in Larceny.

b. Stealing from the Person.

For that he, the said A, B., on, &oc., at, &o., feloniously did steal from
the person of 0. D., (descriding property) of the value of ——, (unkimited)
the (monies or property,) goods and chattels of the said C. D., against
the peace, &c. '

* 6. Larceny as Clerk or Servani.

For that he, the said A. B, on, &c., at, &ec., then being Clerk (or
Servant) to C. D,, feloniously did steal ——, (describing property) of the
value of ~———, (unkmited.)

GENERAL DIRECTIONS.

NEWFOUNDLAND ; and in
the left-hand corner, District,

——, to wit. This should be inserted in all Con-
victions, Orders, Commitments, and Warrants, &c. The words at the
end of the forms, against the Peace, &c., signify “against the peace of

Lady the Queen, her Crown and dignity.” The words “contrary to

ute,” signifies “ contrary to the form of the Statute in such case made

provided.” Whilst there is no objection to these abbreviations being
used in the proceedings, it is more formal and correct to give them in
full always.

In Summons, which are addressed to accused, the statement of the
offence will begin * you,” instead of je,” the said A. B., as in the fore-
going forms, and in all forms of Indictable offences.

In the Table of Indictable Offences, punishments, &c., at the end of
this Manual, will ke found forms of charges suitable to the principal in-
dictable offences ; Bearing in mind the foregoing remarks, they will readily
bb.adapted to meet all cases of@ictuble offences that will probably

arise.

Nore.—With a little care and consideration of the Tabular Statement of
the offencés under this Chapter, these four forms of statements of oftences
under Criminal Justice and Juvenile Offenders Acte, can be readily adapted to
all the oftences under these Acts. The words between the asterisks, in No. 1,
must be inserted in all cases under Juvenile Oftenders Act. Where the of-
fence specifies a limit of value of the property stolen, value must be carefully
stated, and not exceeding the amount limited. In all Forms of Offences
throughout this Manual, the charge should be headed as in the above general
directions, Newfoundland, &e.
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CHAPTER XI.
SMALL PENALTIES’ ACT.

SeorioNs BecrIONS
1.4-Application of Act to this Co.| 4.—Construction of its terms.
r lony. 5.—Cases to which Act applies.
2.—Object of Act. 6.—Penalty defined.
8.—Greneral applioation of Act. 7.—8ecale of Imprisonment.

1. The Imperial Act 28 & 29 Vie., ¢. 127, known as the
Small Penalties Act, and referred to throughout this Manual,
under the initials (8. P.) was made part of the law of this Colony,
by the 4th Section of Cap. 89, Consolidated Statutes, p. 226,
‘ go far as the same can be applied.”

2. This Act regulates the period of imprisonment in all cases
where the penalty does not exceed twenty-four dollars (£5 stg.) ;
the Statute was passed in order to prevent any great dispropor-
tion between the amount of the fine and the period of imprison-
ment, in the event of non-payment, and with this view it pre-
scribes & scale of imprisonment graduated according to the
amount of the penalty.

8. It will be seen that this Act ‘ applies to penalties, in-
cluding costs, recoverable in a summary manner, in pursuance of
any Act of Parliament passed before or after the commencement
of this Aot ;" the Magistrate must therefore, in all cases, bear in
inind the scale, and proportion the imprisonment to the ‘aggregata
amount of penalty and costs, that is the sum of money which
the penalty and costs together amount to; for instance, if he
fined one dollar, and the costs were one dollar, he could not give
a longer imprisonment than seven days.

4. Many difficult questions have arisen in England on the
construction of this Act, which cannot be discussed here for
want of space, and some questions might arise as to the course
to be pursued when this Act conflicts with our Liocal enactments ;

R
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but I consider all difficulties will be practically met by invariably
proportioning the imprisonment to the penalty, according to the
scale here given ; penalties are now almost invariably (a) stated
a8 not evceeding such & sum, a Justice may therefore fine any
sum below that amount, and so under this scale the imprisonment
is not to ewceed a certain period ; & Justice may therefore, in all
cases, imprison for .a shorter time than the proportionate penalty
would give ; the scale is a good guide for Justices, in all cases,
and should invariably be followed. (b)

5. It has been held, that this Act applies only to ‘penalties
adjudged upon a conviction, as distinguished from an order to pay
a rate, wages, &¢. Mr. Oke considers, however, it applies to all
cases where an Act directs sums to be recovered as penalties, or
in other like terms, (Oke, p. 186,) it would apply to the 4th and
6th Bections of Masters and Servants Agt, (p. 508, Consol. Stat.,)
which gives imprisonment as the alternative for non-payment,
although the word * order,” is used in the latter part of sec. 6.

6. Penavry Dermven.—The word penalty includes any sum
of money recoverable in a summary manner. [28 & 29 Vict.,
¢. 127, 5. 8.]

7. ScaLe or ImprisonmMENT.—Where, upon summary convic-
tion, any offender may be adjudged to pay a penalty not exceed-

A

(a) Amongst the exceptions to this rule, see 522 Consol. Stat., where the
fine is not less than two dollars for each head of game killed, &c. Also,
License Act, 1875, sec. 2, where penalty is fot less than $10 for selling In-
toxicating Liquor without License.

(b) Bome Justices fall into the error of always finding the offender in

the full ampunt given by the Aet. This should not be the case, the full
amount of fine is only intended to meet bad cases. In: cases where the ac-
cused is charged for the first time, or there are other circumstances in his
favor, or his means are very small, the fine should be proportioned to the
circumstances of the offender, and the character of the offence. A wealthy
merchant krowingly buying a partridge in August, should be fined the largest
penalty, whilst a poor fisherman ignerantly doing the same thing might be
sufficiently fined the least sum. No invariable rule, however, can be laid
down as respects the amount of fine. The Justice must decide each case ac-
cording to its merits and the surrounding circumstances. A fine or penalty
should be a punishment proportioned to the offence, and the oftender’s means
—of course keeping within the amount prescribed by law.
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ing twenty-four dollars, such offerider, in case of nom-payment
thereof, may, without any Warrant of Distress, be committed to
prison for any term not exoceeding the period speeified in the fol-

lowing scale :—

SCALE OF IMPRISONMENT.

Penalty not exceeding $2 40,

Imprisonment not exceeding seven
days,

Penalty exoceeding $2 40, and not | Imprisonment not exceeding four-

exceeding $4 80,

teen days.

Penalty exceeding $4 80, and not | Imprisonment not exceeding one

exceeding $9 60.

calendar month.

Penalty exceeding $9 60, but not | Imprisonment not exceeding two

exceoding $24.

calendar months,

CHAPTER XII.

QUARTER

BEoTIONS
1.—Quarter Sessions defined.
2.—How established.
8.—Where to be holden.
4.—Time for holding.
6.—Places named for holding.
6.—Now only held in 8t. John's, &o-
7.~Division of Justices’ duties.
8.—Offences exoladed from jurisdio-
tion.
9.—Offences triable at Sessions.
10.—Summoning Jury.

SESSIONS.

SEcrioNs

11.—Form of Precept.
12.—Opening the Court.
13.—Bwearing Grand Jury.
14,—Charge to Grand Jury.
15.—Trial of Indictable oftences.
16.—Appeals under Licemse Act.
17.—~Appeals in Bastardy.
18.—Regulation of Ferries.
19.—Public Wharves.
10.—Raules for Skating and Sliding.
21.—Nuisanoces.

1. Courts of General Quarter Sessions of 'the Peace are
defined to be that species of Generpl Sessions which is held
under authority of the Commission of the Peace (a) by two or

(e) Manual, p. 2.
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more Justices at some place within the District, fixed by their
precept, once in every quarter of a year, as directed by Statute.
The Court is & very ancient Court, and was defined by Lorp
TenTERDEN in R.'v. Smith and others, (8 B. & C., 848) to be ““a
Court of oyer and terminer, and a Court of Record, and not a
Court of Inferior Jurisdiction. (b).

Commission oF THE PeacE.—In the Central District, follow-
ing the English practice, there is a General Commission of the
Peace for the District in which the Court is held.

. 2. The Courts of General and Quarter Sessions were esta-
bli&hed in this Colony by the Imperial Act, 6 Geo. IV, Cap. 67,
Sec%v 22, kafown as the Judicature Act, it was therein provided
that these Courts ghall be holden at Newfoundland and its De-
pendencies, at such times and places as the Governor shall, by
his Proclamation, appoint ;—this provision was continued and
re-enacted by the Consolidated Statutes with a slight variation,
and this is now the Law.

8. Courts of General'a uarter Bessions shall be holden
in this Island and its Dependencies at suth places with jurisdie-
tion over such extent of District as hath been heretofore ap-
pointed, or as may be hereafter appointed, by the Proclamation
of the Governor. - Qonsol. Stat. p. 41.

4. The next Section of the Consolidated Statutes provides
for the times when the Court shall be holden.

“The Courts of General and Quarter Sessions shall be
holden on the first Monday of January, April, July and October,
‘and shall sit, by adjournment, from time to time, until the busi-
ness pending therein respectively ghall be disposed of, and there
_ shall be no necessity f@r any Proclamation thereof.” (b)

4

(a) Dickinson, p. 63.

(b) 'Lhis means that the Court may be adjourned without a formal Pro-
clamation ; but the Justices should always state, if there is adjourned business,
to y;hat time they adjourn the Court. The formal way to adjourn is for the
Chairman to direct the Crier or Constable to adjourn the Court to such a day.
The Constable then calls out in a loud voice,—** This Court stands adjourned

antil fo-morrow, at 11 o’clock. Gop sAVE THE QUEEN.”

s
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5. Bhe places where the Proclamation ordered such Courts
should be held, are St. John’s, Harbour Grace, Carbonear,
Brigus, Trinity, Bonavista, Greenspond,|Twillingate, Ferryland,
Trepassey, St. Mary's, Placentia, Burin, Grand Bank and Har-
bour Briton.

6. The Courts of Quarter Sessions aré now held only in 8t.
John's, Harbour Grace, Carbonear and Brigus, and have fallen
into disuse in ali the latter places. The machinery of the Quarter
Sessions is used in the other Colonies for many useful public
purposes, but in order to make this Tribunal of any practical
benefit in this Island, it will be necessary in the first place to
define the territorial jurisdiction of each Court. (a)

7. The duties of Justices at Quarter Sessions are fourfold,
1st. Criminal Jurisdiction. 2nd. Civil Jurisdiction, (b). 8rd.

yAppeals. 4th. Framing Regulations as for Public Wharves
and Ferries.

8. The Jurisdiction of the Court of Quarter Sessions in
Criminal matters is large, but the following offences are excluded
fronY its jurisdiction ; by the Imperial Act, 5 & 6 Vic., c. 88, s. 1,
the Sessions have no jurisdiction to try for any of the offences
undermentioned, namely:—1. Abduction of women or girls,
8. Bankrupts,—offences against any provision of the laws rela-
ting to Bankrupts and Insolvents. 8. Bigamy, and oftences
against the law relating to marriage. 4. Blasphemy, and of-
fences against religion. 5. Bribery. 6. Conocealing or endea-
vouring to conceal the birth of a child. 7. Conspiracy or com-
bination,—except conspiracies or combinations, to commit an
offence of which the segsions have jurisdiction, when committed
by‘one person. 8. Deeds, &c.,—stealing or fraudulently taking
or injuring or destroying any document or written instrument,

1

(a) The Proclamation under which the Courts are now held is a jvery old

.. one, and no new one has been issued since ; but during that time there have

“been various changes, and now it would be very difficult to define, except in
the Central District, where the térritorial jurisdiction-of each Court of Quarter
Sessions commences and terminates.

(b) Civil business is mostly done either by the District Courts or by the
Magistrate out of Session, under the powers mentioned at page 10,
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L
being or containing evidence of the title to any real estate, or
any interest in lands, tenementsor hereditaments. /9. Feclony,
punishable with death. 10. Felony, which (when committed by
& person not previously convicted of felony) is punishable with'
transportation for life. 11. Fire, sefting, to crops of corn,
grain or pulse, or4oany part of a wood, (a) coppice er' planta-
tion of trees, or m heath, gorze, furze or fern, 12. Libel,
blasphemous, seditious or defamatory,—ocomposing, printing, or
publiching. 18. Misprision of treason. 14. Murder. 15. Oaths,
unlawful, administering or taking. 16. Pafliament, offences
against either house of. 17. Perjury and subornation of perjury;
also, making or suborning any other person to make a false oath,
affirmation or declaration, punishable as perjury or as a misde-
meanor. 18. Premunire, offences subject to the penalty of.
19. Queen’s title, prerogative, person, or government, offences
against. 20. Records,ior documents belonging to any court of
law or equity, or relating to any proeeeding therein,—stealing,
or fraudulently taking, or injuring or destroying them. 21. Trea-
son. 22. Wills or testamentary papers, stealing, or fraudulent-
ly destroying or eoncealing them.

9. The Criminal Jurisdietion of the Quarter Sessions, not-
withstanding these exceptions, is very large, and embraces a
great variety of (b) oﬁ'enjes, but as the Indictable offences on

L 3

(a) By the Consol. Stat., p. 228,—*¢ If any person shall wilfully or care-
lessly set on fire any of the woods, forests, trees, or underbush, whether pub-
lie or private property, he may be triefd summarily before a Justice, or indict-
ed before any Court of Record. THe Quarter SBessions being a Court of
Record, it would be triable there notwithgtanding this Act.”

(b) For instance, all cases of larceny can be tried before Bessions, except
as mentioned before. Stealing deeds or documents, giving title to lands,
or stealing Wills and Government Records. Persons armed with oftensive
weapon, robbing or attempting to rob, or one or more combined for the pur-
pose. |[Oke. 1,084 to 1,044]; also all assaults, except malicious injuries to
shipwrecked persons, &c. [24 & 25 Vio. ¢. 100, 8. 17.] Malicious wounging
or shooting, with intent to disable or disfigure or prevent lawful spprehensiong
[24 & 25 Vie:, ¢. 100, 8. 18.] Attempts to choke, suffocate, or strangle.
[4d. s.21.] Attempts to injure or disfifure, by explosion of gubpowder, &o.
[Id. s. 28.] »
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the Cirenits are not numerous, and when r}i{ gerious crime
arises on.the Northern Cireuit, it is tried either by the Judge on
Oireuit in or near the locality, or at Harbour Grace, or in
the Bupregme Couft at 8t. John’s’; and as there are no Quarter
Bessiong held in the Southern District, the practice of the Quarter
Sessions in Indictable offences, is not extensive even in the
few places where it is now kept up. This work, however, would
not be complete without some notice of the practice in Criminal
cases at Quarter Sessions—it will only be a short summary of
some of the principal Rules.

10. As (with the exception of certain special powers given
to the Quarter Sessions for the Central District and Harbour
Grace) the Quarter Sessions in Indictable offences can only
exercise its jurisdiction through the intervention of a Jury, the
first point, therefore, will be the summoning of Juries, Grand angd
Petty. The Grand Jury is summoned by what is called the Pre-
cept in the'following form, signed by a District Judge, a Police
Magistrate, or two Justices, and the Petty Jury by & like form,
when required.

11, Foru or PrecEPT.

——— District, 2 NEWFOUNDLAND.
— to wit,
—— = FEsquires, two of the Justices of our Sovereign Lady the
QUEEN, assigned to keep the peace in the —— District of Newfound-
land, and also to hear and determine divers felonies, trespasses and
other misdemeanors committed in the same District.
To the Sheriff of the same District, Greeting :

On behalf of our said Sovereign Lady the Quern, we command
you that you omit not, by any liberty within your Bailiwick, but that
you enter therein, and that you oause to come before us or some other
Justices assigned to keep the peace in the said District, and also to hear
and determine divers felonies, trespasses and other misdemeanors in the
said District committed, on the day of now next ensuing,
at the hour of Eleven in the forenoon of the same day, at the Court House
in —— aforesaid, twenty and four good and lawful men of the body of:’
the Distriot aforesaid, pursuant to the Statutes in that case made and
provided ; then and there to inquire, present, do, and perform all and
singular such things, which on behdlf of our said Sovereign Lady the
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QuEeN shall be enjoined to them; also that you make knc\mn to all
Coroners, Kdepers of Gaols, Constables, and Bailiffs within the District
aforesaid, that they may be then and there to do and fulfil the things
which, by reason of their offices, shall be to be done. Mareover, that you
cause to be proclaimed through the said District the aforesaid Session of
the Peace, to be holden at the day and place aforesaid and do you be
then there, to do and execute those things which beloné to your office.
And have you then and there, as well the mggmes of the Jurors, Coroners,
Keepers of Gaols, Constables and Bailiffs aforesaid, as also this Precept.

Given under our Hand and Seal, at ——, aforesaid,
this — day of —— in the year of our Lorp
one thousand eight hundred and —.

ILP. O

.P. O

On this Precept the Sheriff endorses this form and attaches
to it the list of Jurors who have been summonéd.

“The Execution of the within Precept appears by the Schedule
hereunto annexed”.

-

The answer of —. Sheriff.

12. Orpenivg oF THE Courtr.—The Court should assemble
before Twelve, at noon, on the day for which it is summoned,
and the_Session in England is usually proclaimed by a Bailiff
in the following terms :—

“ Oyez, Oyez, Oyez. The Queen's Justices do strictly charge and
command all manner of persons to keep silence whilst the Queen’s Com-
mission of the Peace for the District of , is openly read, upon pain
of imprisonment.”

There were also several Statutes which ought to be read by
the Clerk of the Peace in an audible voice, but the ceremony of
reading them has fallen into disuse. ~ The Queen’s Proclamation
is, however, read at the opening of ‘the Court in England. As
in most of the Courts of Quarter Sessions in the Colony, there
is no regular Commission of the Peace, this part of the cere-
mony must be dispensed vg't.b;—and-tl{e best form of Proclama-
tion to adopt will be for the Bailiff or Constable to call out,—

¢ Qyez, Oyez, Oyez. The Court of General Quarter Sessions of the
Peace for , i3 now open, GoD SAVE THE QUEEN”,

[

»
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The Clerk of the Peace then calls over the names of the
Grand Jury ; there should not be less than thigkeen, nor more
than twenty-three, because every Bill must be found by at least
twelve. '

18. Swearine Graxp Jury.—When the Grand Jury have
taken their places in the box, the Clerk of the Peace asks them,
“ Gentlemen, whom do you name for your foreman ?"

After they have named their foreman, the folT’awing oath is
administered to'the foreman by the Clerk of the Peace :—

“ You, as foreman of this inquest, shall diligently inquire, and true
presentment make, of all such matters and things as shall be given you
in charge. , The Queen’s council, your fellows’, and your own, you shall
keep secret. You shall present no man for envy, hatred, or malice; -
neither shall you leave any man unpresented for fear, favour or affection,
or hope of reward ; but you shall present all things truly as they come to
your knowledge, according to the best of your understanding. So mHELP
you Gob,”

Then the rest of the Grand Jury, three at'a time, in order,
are sworn in the following manner :—

“The same oath which your foreman hath taken on his part, you
and every of you shall well and truly observe and keep on your parts,
So mELpr vou Gop.”

The Clerk of the Peace then calls over the names of the
Grand Jury, and directs them to answer to their names, and
say ‘‘sworn”, if they are sworn; when this is completed he in-
forms the Bench that the Jury are sworn.

14, Cuarer 10 THE GRAND JURY.—When the Jury are sworn,
it becomes the duty of the Chairman of the Session to deliver his
charge to them.

Should there be a Bill of Indictment to lay before the
Grand Jury, he should lay the facts before them as disclosed in
the depositions, and elucidate the law bearing on the case. In
the exercise of a sound discretion he may also advert to general
topics, the prevalence or absence of crime, the causes which may
induoe it, and the means which may be applied by way of pre-
vention. His remarks shotld be brief, and to the point; and
he may conclude by informing the Jury that any presentment
they may choose to make, he will be happy to forward to the

8 \
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Government. After the Grand Jury retire to their room, the
witnesses are swoin and sent to the Grand Jury.

15. Triavn or Inpiorasre Orrences.—It is impossible within
the limits of this little work to give more than the briefest out-
line of the duties of Magistrates at Quarter Sessions ; they are
contained in & large volume, Dickinson’s Quarter Sessions, from
which the foregoing has been condensed and made applicable.
It may suffice, however, to say that the trial of an indictable
offence, which must be before a Jury, is, or ought to be, con-
‘ducted at Quarter Sessions, precisely in the same manner as
regards the swearing and challenging of Jury men, the addresses
of counsel, and the examination and cross-examination of wit-
nesses, as & criminal case is conducted in the Supreme Court,
either in St. John's or on Circuit, and the Chairman has the
same duties as the Judgé of the Supreme Court, as regards
charging the'Jury, &o. (a) o

16. Arpeans unpEr License Aor.—The only two kinds of
Appeals that will probably come before the Sessions, are—first,
under the License Act, 1875, Sec. 88 ; (b) and secondly, in Bastardy
cases. The appeal under the License Act, is from the Stipendiary
Magistrate’s conviction to the Justices sitting in Quarter Sessions,
ang should be heard and determined by them, or a majority of
thet. Generally this should be done on the first day of the sit-
ting of the Court, the cause and the matter of the appeal must
be given in writing, the Appellant, that is the party appealing
against the conviction, will, generally speaking, be confined to
the grounds given in his notice, but the Justices in Quarter
Bessions should in all cases try the appeal fairly on its merits.
The Respondent, who is generally the Police Officer, vl com-
mence the case as Plaintiff, and the Appellant, as Defendant, re-
plies ; and the case as regards the addresses of Counsel, and the
examination, cross-examination and re-examination of witnesses

(a) In England the Chairman pf the Quarter Sessions is. elected by the
Justices holding the Session, but in'this Colony the Stipendiary Magistrate is
always Chairman of the Quarter Sessions.

(b) See Post under the head * Intozicating Liquors,” where the form of
Notices;and Recognizances are given.
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should be heard precisely in the same manner as in & civil case
before & Jury. The decision of the Quarter BSessions is the
judgment of the majority of Justices present.

17. ArpeavL v Bastarpy Cases.—In these cases the appeal
(a) comes before a Petty Jury, who must be summoned by the
Sheriff for that purpose, and in the usual course should be tried
at the opening of the Quarter Sessions. The Mother being the
Respondent, will be in the same position as a Plaintiff, and if
she has a lawyer he will open the case for her and call her wit-
nesses ; the Appellant (the putative Father) will then, at the con-
clusion of her case, commence his defence ; at the conclusion of
the whole case on both sides, the Chairman of the Quarter
Sessions will sum up the evidence and charge them, taking care
to inform them that if they find the Mother was a ¢ommon pros-
titute, they should state such finding to the Court, such finding
being equivalent to a verdict of not guilty. (b)

18. Reeurarion or Ferries.—Amongst the other powers of
the Courts of Quarter Sessions, in the Consolidated Statutes,
Chapter 76, it is provided that—‘* The Court of Sessions neargst
to the “place where any ferry shall be established may frame
rules for the management thereof, and fix a rate of fees to be
paid for lhe transit of passengers, animals, vehicles and articles
of any dlescription thereat : Provided, that such rules and rates,
respectively, shall be subject to the approval of the Governor
in_Council before the same shall be put into operation.”

““On complaint being made to the Justices in Sessions of any
improper conduct or neglect of duty on the part of any ferry-
man over whom they shall have jurisdiction, such as ia the
opinion of the Uastices to require the suspension and dismissal
of such ferryman, the Justices shall take the deposition of the
party complaining, or of any other person, with respect to the
subject matter of such complaint, and transmit the same to the
Colonial Secretary, with their report thereon, and may in the

(a) Bee Chapter on Bastardy, for form of Security, &e.
(b) For further information on the subect of Bastardy, see the Chapter
on that subject. (Post). “
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meantime suspend such ferryman, and appoint some other per-
son fo perform his duties until the decision of the Governor in
Council upon matters aforesaid shall have been received.”

19. Pusrio Waarves.—They may also make regulations
for Public Wharves, under Cap. 77, Consolidated Statutes—
¢ The Justices in Session, in the several districts of this colony,
may make and establish rules and regulations for the control
and management of Public Wharves within their several juris-
dictions, and fix and establish fees and rates of wharfage and
penalties for violation of same ; and such rules and regulations,
fees, rates and penalties, after being approved of by the Gover-
nor in Council, shall have the force and effect of law.”

¢ Such rules and regulations shall be kept posted up in some
oconspicuous place adjacent to the wharf for which the same
shall be prescribed.”

21.—RuLes rom Skarine axp Summve.—The Quarter Ses-
sions can also make rules for preventing persons from Skating,
Sliding, &o., down hills, or highways, or streets, under Chap. 79,
Seo. 8, Consol. Stat. (a)

21. Nursanoes.—The Sessions may also make orders for
the prevention of Nuisances dangerous to personal safety, or
affecting the public health, under Cap. 71, Bec. 5, Consolidated
" Btatates. (b)

(a) Bee Chapter on Municipal Regulations. Post.
(b) Bee Chapter on Nuisances. Post.
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CHAPTER XIII.

SUMMARRY JURISDICTION,

BroTIoNs
1.—Power of Justices to try Bum-
marily,
2.—Application of English Law.
8.—Provigions of BStatutes to be
striotly followed.
4.—Jervis's Act—Preamble,
5.—Object and effect of the Act.
6.—Made part of Local Law.
7.—~Not applicable to cases of Bas-
tardy.
8.—CQCases to which it is applicable.
9.—Malicious injuries to Property.
10.—Arrest without Warrant.
11.—Course to be subsequently pur-
sued.
12, —Distinotion between BSummary
conviotion and order,
-18.—~Analysis of Act. Summons.
14.—8ervice of Summons.
15.—~Defect in form.
16.—If Summons not obeyed.
17.—~Warrant in the first instanoce.
18.—Form of Warrant,
19.—Exeoution of Warrant.
20.—Backing of Warrant.
21.—Defect in Warrant.
22.—Deseription of Owners.
28.—Aiders and Abettors.
24.—Attendance of Witnesses.
25.—Refusing to be examined.
26.—Complaints for Orders.
27.—Varianoes in information.
28.~«Information or Complaint.
29.~Limitation of time.
80.—Hearing.

SecrIoNs

81.—Non-appearance of Defendant.

82.—Non-appearance of Complainant.

83.—When both parties appear.

84.—~When Defendant admits the
charge.

85.—When Defendant does not admi
the charge.

86.—~Where conviocted, or order made,

87.—~When the information is dis-
missed.

38.—Negative exceptions:

89,—~When Prosecutors and Com-
plainants may be Witnesses.

40.—Examination upon Oath.

41.—Adjournment.

42.—Non-appearance of Parties.

43.—~Defendant discharged on Recog-.
nizance not appearing.

| 44.—Form of Convictions and Orders.

45.—~Notices of Orders.

46.—Costs.

47.—Warrants of Distress.

48.—May be backed.

49.—Where nogoods or distress ruinous:

50.~Custody of Defendant until re-
turn of Distress Warrant.

51.—Where not sufficient Distress.

52.—Where the Btatute provides no
remedy in default of Distress.

53.—Commitment in first instance
for non-payment of penalty or
money.

54.— Where the conviction or order
directs imprisonment only.

55.—~Consecutive imprisonments.
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A

BECTIONS BEcrIoNs \
66.—Recovery of Costs when informa-| 60.—One Justice may receive infor-

tion dismissed. . mations, &e.
67.—Distress Warrants after Appeal. | 61, —Another Justice may hear.
68.—Costs of Appeal. 62.—Payment of Penalties.
59.—Payment of Penalty, Costs, &c. | 68.—Forms.

1. Under the English Criminal Law very large powers have
been conferred on Justices of the Peace for the examination and
punishment of various offences, in a summary manner, that is to
say, without the intervention of a Jury ; and in all cases where the
English Criminal Law is applicable to this Colony and gives a
power to Justices to try summarily, Justices of the Peace in New-
foundland can exercise the same powers as Justices in England,

2. Before exercising this summary jurisdiction, however, it
is necessary for the Justice to ascertain whether the English
Law, which gives the jurisdiction, is applicable to this Colony,
and for this purpose he must carefully bear in mind the obser-
vations on the application of English Law to this Colony con-
tained in the sections of Chapter 6, pp. 85 & 86.

8. The power of Justices of the Peace to try offences sum-
marily, is & power founded entirely upon a special authority,
conferred and regulated by Statute ; the provisions of the Statute,
therefore, in all cases which confers the_power must be strictly
followed, and jugisdiction must always appear upon the face of
the summary proceedings ; for instance, under the Local Law
giving jurisdiction to try summarily cases of stealing codfish,
green or cured, of a value not exceeding twenty dollars, the
fish must be described in the Warrant, Conviction and Commit-
ment a8 * a certain quantity of codfish, dried or green, as the
case may be, of the value of §——," (must be not exceeding twenty
dollars ), value being essential to give summary jurisdiction in such
a proceeding.

4. The Act which regulates proceedings under a summary
jurisdiction and orders, is one of a series known as Jervis's Act,
having been framed and introduced into the Imperial Parliament
by Sir Jorn JErvis, then Attorney General, and afterwards Chief
Justice of the Common Pleas. The Preamble recites :
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“ Whereas it would conduce much to the improvement of the admin-
istration of Justice within England and Wales, so far as respects summary
convictions and orders to be made by Her Majesty’s Justices of the Peace
therein, if the several Statutes and parts of Statutes relating to the duties
of such Justices in respect of summary convictions and orders, were con-
solidated, with such additions and alterations as may be deemed necessary,
and that such duties should bé clearly defined by such positive enactment.”

5. In accordance with these objects the Act simplifies and
renders uniform the procedure before Justices, relative to sum-
mary convictiong and orders, prevents technical objections being
taken to them, And determines with certainty many doubtful
questions ; it alsp gives a table of forms, relating to almost every
case which cap’arise.

6. This yaluable Act, which is incorporated into - our Local
Law, under Section 4, Cap. 49, Consolidated Statutes, (Imperial
Act 11 & 12 Vie., Cap. 48), embraces all cases where a Justice
has authority to imprison or fine, or otherwise punish, and also
all cases where the Justice has authority by Law to make an
order for the payment of money.

7. In England it does not apply to cases of Bastardy, and
it would not do so here, except as regards backing of Warrants.
The proceedings in Bastardy are of a special character, and are
all regulated expressly by the Statute. See ClaapteerBastardy.

8. It does, however, apply to every other case friable before
Justices summarily under our Local Laws ; for instance, setting
fire to the woods, (Consol. Btat. p. 228.) Btealing codfish to the
value of $20, (Consol. Btat. p. 228). The only difference being
in this last case, is that it must be tried before a Stipendiary Ma-
gistrate, and there i8 a special appeal.

“The License Act, 1875, and the Act of 1875, entitled ‘“ An
Act for the Amendment of the Criminal Law.” (See Post, Chap-
ter on Master and Servants in the fishery), specially refer to Jervis
Act as regulating the proceedings under these Statutes of the
Local Legislature. Malicious injuries to Property should also
be tried under its provisions, with the exception, that the action
must be commenced within one month next after the committing
of the injury (not siz months).”
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9. Proceedings in malicious injuries to property are now
regulated by the 14 Sec. of the Loecal Act, 89 Vie., Cap. 12,
passed in 1876, given below, with the exception of the provision
contained in the Consol. Stat. p. 227, that proceedings must be
taken within one month after the committal of the injury. (a)

‘““ Whosoever shall maliciously injure, damage, or destroy
any real or personal property, either of a public or private nature,
shall, on conviction thereof before a Justice of the Peace, either
be imprisoned for a period not exceeding Two Months, or else
shall forfeit and pay such a sum of money, not exceeding Twenty
Dollars, as to the Justice shall seem meet, and also such fur-
ther sum, not exceeding Twenty Dollars, as shall appear to the
Justice to be a reasonable satisfaction and compensation for the
injury so committed, which last-mentioned sum of money shall,
in the case of private property, be paid to the party aggrieved ;
and any person found committing any offence against this Sec-
tion may be immediately apprehended, without a Warrant, by
any person, and forthwith taken before a Justice of the Peace,
to be dealt with according to law.”

10. An important distinction is contained in this Section,
that the person found committing the offence may be apprehend-
ed without a Warrant, a similar provision is contained in Sec. 8,
Cap. 41, Consol. Stat., p. 280, with respect to injuries to elec-
trio telegraphs, and nearly the same provisions are contained
in the English Larceny Act, 24 & 25 Vic., Cap. 96, See. 108,
and also in the Malicious Injuries Act, 24 & 26 Vio., Cap. 97,
See. 61.

11. The person so apprehended is in all cases to be taken
forthwith, that is as soon as reasonably may be, before some
neighbouring Justice of the Peace, to be dealt with aceording to
law. When either of these courses is duly taken, it is clear that

(a) This Bection appears to have repealed, Sections 1 & 2 of Chapter 40,
Consol. Stat., with the exception of this one point, about proceedings being
commenced within one month, This Bection gives three distinet remedies—
Jirst, imprisonment ; second, a fine ; third, compensation to the party injured ;
a party under it may also be fined $20, besides having to pay $20 compensation
to the party injured. If the sentence is imprisonment, the Defendant cannot
be compelled to pay anything, as it is in the alternative.




) NOwW
p. 12,
vision
st be
(a)
stroy
sture,
sither
: else
venty
. fuar-
) the
r the
shall,
sved ;
Sec-
t, by
‘eace,

ition,
1end-
pc. 8,
elec-
sined
108,
. 97,

aken
jome
1g to
that

Summary Furisdiction. 137

there is no necessity, as under Jervis's Act, for a previous infor-
mation, summons or warrant, the proper course is for the person
taking the offender before the Justice to state to him the offence
for which he has apprehended the offender, and the Justice may
there.and then proceed to hear and determine the case or post-
pone the hearing, to such time and place as in his discretion
may seem meet ; () of course when once the offender is so brought
before the Justice he has jurisdiction to try and will try it as in
ordinary summary cases.

12. There is a distinction made throughout this Aet, which
should be borne in mind between a summary conviction and an
order. The proceeding to obtain & summary conviction in the
first place, is called ‘‘laying, or exhibiting an information,"
whilst similar proceedings for obtaining an order of Justices, is
called ““ making a complaint.”

The practical difference between the two is this ; a summary
conviction is the record of an affirmative judgment upon an in-
formation for an offence or act, punishable either by penalty or
imprison\ment. .

An order of Justices for the payment of money or otherwise,
is also the record of a judgment of Justices upon a complaint
for non-payment of a sum of money, or for the neglect to do
some other act. (b)

The following analysis of the Act has been compiled prinei-
pally from Sroxes' Justices’ Manual, portions of the Act which”
are inapplicable being omitted—the words of the Aect are con-
densed, but the gist of every Section is given.

ANavysis or Aor.

18. Summons.—In all cases where an information shall be
laid before one or more Justices, that any person has committed
or is suspected to have committed any offence or act within the
jurisdiction of such Justice or Justices, for which he is liable
upon a summary conviction to be imprisoned, fined, or otherwise
punished, and also in all cases where a complaint shall be made

(a) Greaves—Notes. Criminal Law, Consol. Acts, p. 870.
(b) Paley on Convictions, 65. Oke, p. 113. Note.

by ~
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to any Justice, upon which he shall have authority to make any
?der for the payment of money or otherwise, [in which l@q
i¢ase the complaint need not be in writing, (a) unless required by
some particular Act of Parliament, s. 8], such Justice may is-
sue a summons directed to such person, statmg shortly the
matter of such information or complaint, and requiring him to
appear at a’ certain time and place before the same or such other
Justice as shall then be there to answer to the complaint [11 &
12 Vie., c. 48, 8. 1]; but Justices are not to be obliged to issue
a summons in any case where the application for any order of
Justices is by law to be made ex parte. [Id. 8. 1.] (b).

A

(a) 'L'he License Act, 1875, 28th Bection, requires the information o be
in writing, but not o,«ﬁth.

() The Justice should bear in mind the observations contained in the
notes to pp. 45 & 46. It ig nearly always advisable to take the information
in writing and on oath. A warrant, as has been before observed, cannot be
issued, except on a swom information or complaint. The Justice must judge
for himself when it is necessary to issue a warrant. Where there is no doubt
that the defendant will attend on the summons, only a summons should issne.
Where he has to bp compelled to attend, and probably will not appear on a
summons, or where the oftence is & serious or disgraceful one and there is a
probability of the defendant running away, a warrant should issue in the first
instance. In all cases the Justice must use his own discretion as to which
course he adopts—he must take care that his proceedings are not unnecesss-
rily harsh.

Costs.~1In all cases, where practicable, the Justice or the Clerk of the
Peace should make the complainant pay beforehand the costs of the process
to be issued ; many very trivial cases are constantly brought before Magis-
trates, and it often turns out that the party who makes the complaint is
really the person most to blame. Compelling payment beforehand will have
a salutary effect in keeping many trivial cases out of court. The fees and
oosts are as follows.—[ Consol. Sta}., p. 43.]

The following fees and costs shall be chargeable and taken in the seve-
ral Police Offices, and in the several Courts of Session in this Colony :—

BEES PAYABLE TO THE CLERK OF THE PEACE IN CIVIL OR BUMMARY
CRIMINAL CASES.

Suminons or Bubpens .. .. .. .. .. .. Cents 25
Hearing of eVEry CAUSO .o ¢ oo ee oo e % 25
Entering prooceedings to judgment .. .. o 98
Warant in execution .. .. .. .. . o % 2
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14. SIRVIOE“ or Summons.—Every such summons shall be
served by a constable or other peace officer, or other person to
whom it shall be delivered, upon the party to whom it is direct-
ed, either personally or by leaving it with some person for him
at his last or most usual place of abode. [Id.s. 1.] (a)

_ﬁ
Recognizaloe .. .. <. o0 oo tv ar er ee .. 4 96
Bveryoath .. i i o6 oo oa w5 od 0 s B 35

FEES Tp CLERKS OF THE PEACE IN CASES OF FELONY OB MISDEMEANOR,
BEFORE A JUSTICE OF\THE PEACK.
Deposition or examination .. .. .. .. .. .. .. Cents50
Bummond .c . o0 e o0 o0 o0 Lo ee oo oo W 88
Bubpena .. .. .. .0 e el ee el e e .. %25
Warrant .. .. .. 0 0 eh e ee e el .. 80
Commitment .. .. .. .. .. .. « oo % 80
Recognizance of prosecuting witness or other person .. 80
FEES PAYABLE TO CONSTABLE OR BAILIFF,

For service of summons or subpeena .. .. .. .. .. 25
Executing every warrant to arrest the person .. .. 50
If the service or execution of the process or writ shall re-
quire the officer to travel beyond the distance of two
miles, he shall be allowed for every mile travelled by
him for such purposejpeyond that distance, the sum of
For execution of any w t, order, or final process, of
or from a Justice .
When the levy under wamnt order or ﬁnal process, shall
exceed five dollars, then there shall be allowed to such
officer on such levy, in addition to the above fee of
twenty-five cents, five per cent.

WITNESSES' FEES.
For each day’'s attendance of/ a witness .
All travelling to be computed from the residence of the
witness to the place of trial, and then back again, per
MG s e we e e s s ge ws s e 10

FEES OF GAOLER OR KEEPER OF LOCK-UP HOUSE,

For every person committed to gaol.. .. . “ 50

For every person discharged therefrom, except msolvents “ 50

Printed Tables of foregoing to be posted up in every Policg Office and
Court of Bessions for public inspection. Persons taking greater fees than
above, to forfeit $50.

(a) A summons served on the first day of the month to appear at a
petty sessions eight miles distant on the following day to answer a charge of
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15. Derecr v Foru.—No objection shall be allowed to any
information, complaint, or summons, for any alleged defect
therein in substance or form, or for any variance (a) between
such information, eomplaint, or summonsy and the evidence on
the part of the informant ; but if such variance appear to the
acting Justices to be such that the party summoned has been
thereby deceived or misled by it, the hearing may be adjourned
to some future day. [Id. s. 1.] .

16. Ir Summons Nor OBEvED.—If the person so served with
a summons do not appear before the Justice, then, after proof
by oath or affirmation of the service of the SUMIONS § reason-
able time before the time therein appointed, such Jugfge may,
upon oath or affirmation substantiating the matter of the infor-
mation or complaint, issue a wg\rrunt to apprehend the party, or
the Justice may proceed to the hearing ex parte. [Id. s. 2.}

17. Wargant 18 THE First INsTancE.—Upon such informa-
tion being laid as aforesaid for any offence punishable on convic-
tipn, the Justice before whom it is laid may, if he think fit, upon
oath or affirmation being fnade before him, substantiating the
matter of such iuformation to his satisfaction, issue a warrant
in the first instance instead of a summons. [Id. s. 2.]

assault, was held to be well served, although the defendant was not at home
when the summons was left, and did not return till late at night; and that
the Justice on the non-appearance of the party was justified in proceeding
ex parte. [Ex parte Williams, 21 L. J. 46.]. If there be an irregularify in
the summous, and the defendant appears, he must make his objection to it
then, or it will be too late [R. v. Berry, 23 J. P. 86]; the defendant dees not,
therefore, waive the objection to an irregularity by appearing, but by appear-
ing and not then objecting. A warrant remains in force until its execution
or the Justice’s death. (16 J. P. 126.] The mode of service directed by
this section will be good, although the statute under which the offence is
created prescribes some particular mode of service. [16 J. P. 445.] The
summos issued by a Justice of one jurisdiction, may, we conoeive, be served
in any other jurisdiction in the Colony.

(a) A defendant cannot be convicted of a different offence from that
stated in the information ;—the word * variance” points to some difterence
between the allegation and the evidence, and not to a /difterent ofience.
— [ Martin v. Pridgeon, 28 L. J. 179.]

»
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18. Form or WarranT.—Every such warrant shall be under
the hand and seal of the Justice issuing the same, and may be
directed either fo any constable or other person by name, or
generally to the constables of the Distriet within which the
Justice has jurisdiction, and shall state shortly the matter
of the information or complaint, and shall name or other-
wise describe (a) the offender, and it shall order the person to
whom it is directed to apprehend the offender, and bring him
before oné or more Justices to answer the charge, and it shall
not be necessary to make such warrant returnable at any par-
ticular time, but the same may remain in force until it is exe-
cuted. [Id.s. 8.]

19. Execuriox or Warrant.—Such wagfants may bo execu-
ted by apprehending the offender at any plfce within the District
within which the Justice issuing the same has jurisdiction, orf in
case of a fresh pursuit, at any place in the adjoining District,
within seven miles of the border of the first-mentioned District,
without having the warrant backed ; and where the warrant is
directed to all constables or other peuclofﬁcers within the juris-
diction of the Justice issuing it, any ‘Sonstable or other peace
officer of any place within the jurisdiction may execute it in any
part of the District within the jurisdiction for which the Justice
acted when he granted the warrant, in like manner as if the

{ warrant had been directed to him by name, although the place

where the warrant is executed is not within the District for
which he shall be constable or other peace officer. . [Id. s. 8.]

20. Backine or WarraNT.—The provisions of the 11 & 12
Vio., Cap. 42, (ante) as to the backing of warrants, are to extend
to warrants issued under this Act. [Id.s. 8.] (b)

21. Derect 1N Warrant.—No objection to the warrant shall
be allowed for any alleged defect in substance or form, or any
var'Tmce between it and the evidence adduced ; but if the Justice

|

Ha) A warrant describing the offender as —— Wilson, of street, in
the parish of ——, in the borough of L., shoemaker, whose Christian name
is unknown, would be a sufficient identification, [See 21 J. P. 779.]

(b) Bee p. 49 & 50, Backing Warrants.
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or Justices shall at the hearing think the party charged has
been deceived or misled by such variation, he or they may ad-
journ the case on such terms as he or they may think fit, and ‘ o
in the meantime ¢ommit the defendant to prison or place of per:
security, or discharge him on his entering into a recognizance to &
with or without sureties conditioned for his appearance at the .. of t]
time and place of adjournment; and if he fail to appearithe with
Justice then present, upon certifying such non-appearance on the ' that
back of the recognizance, may transmit it. [Id. s. 8.] (a)

22. Descriprion o Owners, Erc.—In any information, or appe
complaint, or proceedings thereon, in which it is necessary to issu
state the ownership of any property belonging to or in the pos- may
session of partners, joint tenants, parceners, or tenants in conimon, ~ in a1
it shall be sufficient to name one of such persons and to state ~e 1pon
the property to belong to the person so named and another or not ¢
others (as the case may be), and in any case to describe any then,
partner® joint tenants, parceners, or tenants in common in & in th
similar manner. [/d. s. 4.] ' afore

voli
a B

exp

28. Amers aNp ABerToRs.—Every pérson who shall aitt (
0

_ abet, counsel, or procure the commission of any offence now such
hereafter punishable on summary conviction, shall be liable to . hesh
be proceeded against and convicted for the same, either together or aff
with the principal offender, or before or after his conviction, refuse
and shall be liable, on conviction, to the same forfeiture and to hin
pupishmgnt as such principal offender is liable, and may be warra
proceeded against, either in the District or place where the /" ceedin
principal offender may be convicted, or in that in which the be ext
offence of aiding, &c., may have been committed. [Id. s. 5.] 9
24. Arrexpance or Wirnesses.—If it appear to any Jus- * order

fice, by the oath or affirmation of any credible person, that any

person within his jurisdiction (b) is likely to give material evidence proseou
for the prosecutor (c), complainant, or defendant, and will not evideno
- | | (a)
- tender a

(a) Bee Ante p. 68 & 69 Regognizances. | 4 Sondet 4
(%) A Justice cannot be ordered to attend at'the house of an infirm wit- Mte“ "

ness to take his deposition. [Ez parte Kimbolton, 25 J. P. 7569.] o)
(c) It is doubtful whether a Justice has power to summon an unwilling ot Tt

' /
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voluntarily appear as a witness, such Justice i8 required to issue
a summons under his hand and seal, requiring him to appear as
a witness at a' time and place therein mentioned ; and if the
person so summoned shall, without just excuse, refuse or neglect
to appear, then (after proof on oath or affirmation of the service
of the summons, either personally or by leaving the same for him
with some person at his last or most usu'z(ﬂ\phce of abode, and
that a reasonable sum (a) was tendered to him for his costs and
expenses, the Justice or Justices, before whom he oaight to have
appeared, may issue a warrant for bringing him befors the Justice
issuing the summons, o6r some other Justice, and which warrant
may be backed as before mentioned, in order to its being executed
in another jurisdiction : or if the Justice is satisfied, by evidence

we upon oath or affirmation, that-it is probable such person will
not attend to give evidence without being compelled so to do,
then, instead of issuing such summons, a warrant may. be issued
in the first instance, and which, if necessary, may be backed as
aforesaid. Id.s. 7.

25. Rerusing To Be Exammygp.—If, on the appearance of
such person, (either in obedience to the summons or by warrant)
he shall refuse to take such oath or to be examined upon oath
or affirmation, or having taken such oath or affirmation shall
refuse, without just excuse, to answer such questions as are put
to him, any Justice present, and having jurisdiction, may, by
warrant, commit the person so refusing to the gaol, for not ex-
ceeding seven days, unless he shall, in the meantime, consent to
be exémined, and to answer concerning the premises. [Id.s. 7.]

26.  ComprarNTs For OrpER.—Complaints (b) npon which an

" order may be made for the payment of money or otherwise, need

proseoutor or complainant, the power being limited to peréonl who can give
evidence for them. [85J. P. 190.]

(a) If the witness resides in the same town,it will still be necessary to
tender a trifling sum for expenseg to justify a warrant of apprehension. No
tender is direoted to be made undér 11 & 12 Vict., c. 42, s.- 16, ante, p. 58,
note.

(b) This clause does not state whether informations need be in writing or
not. Under the old law it was not necessary for the information to be reduced

A}
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not be in writing, unless required by the Act upon which the
complaint is framed. [/d.s. 8.] Bee License Act, 1875, sec.
28 ; information must be in writing.

27. Variances v Inromrmations.—In all cases of informa-
tions for any offences or acts punishable upon summary convie-
tion, agy variation between such information and the evidence
adduced’ in support thereof as to the time at which the offence
is alleged to have been committed, shall not be deemed material,
if it be proved that such information was in fact laid within the
time limited by law, or as to the place in which the offence is
alleged to have been committed, provided the offence be proved
to have been committed within the jurisdiction of the Justice
by.whom the information shall be heard and determined ; and
if any such variance, or any variance (a) in any other respect
between the information and the evidence, shall appear to the
Justice present and heting at the hearipg to be such that the
party charged has been thereby deceived or misled, such Justice
may, upon such terms as he may think fit, adjourn the hearing
of the case to some future day, and in the meantime commit the
defendant to prison, or to such other custody as the Justice\
think fit, or may discharge him upon his entering into a reco}
nizance, with or without surety, conditional for his appearance
at the time and place to which the hearing is adjourned ; and if
he fail to appear upon the recognizance, any Justice then pre-
sent may, upon certifying such non-appearance on the back of
the recognizance, transmit the same to be proceeded upon in
like manner as other recognizances. [Id. s. 9.]

to writing unless required by the particular statute, but as it will be now requi-
site to substantiate on oath the matter of the information for the purpose of
obtaining & warrant, if the summons should be disobeyed, or of obtaining &
warrant in the first instance, it is recommended that, as a general rule, the
information should be taken in writing. The provision as to variances be-
tween the information and the evidence seems to imply that the information
is in writing.

(a) A defendant cannot be convicted of a difterent oftence from that
stated in the information, this not being a variance within the meaning of
the statute. [Martin v. Pridgeon, 28 L. J. 179 ; and R. v. Brickhali, 33 L.J.
166, ante, p. 17.
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28. IxrorMatioN ok Compraivt.—Every complaint upon
which a Justice is or sball be authorized to make gn order, and
every information for any offettce punishable on sammary con-
viction, unless some particular statute shall otherwise require,
may be made or laid without any oath or affirmation of the truth,
except in cases of information, where the Justice shall issue a
warrant in the first instance, and in every such case the matter
of the information shall be substantiated by oath or affirmation
of the informant, or some witness or witnesses on his behalf,
before any such warrant is issued ; and every such complaint or
information shall be for (a) one offence or matter of complaint
only, and may be made by the complainant or informant in per-
son, or by his counsel or attorney, or other person authorized in
that behalf. [Id.s.10.] When the information is on a statute
and the words * unlawfully and maliciously, wilfully, knowing-
ingly, &e.,” are used in the statute, they should be also used in
the information.

29. Laomrration or Tivme.—In all cases where no time is
specially limited, such complaint shall be made or information
laid within six calendar months from the time when the matter
of it arose. [Id. e. 11.] BSee page 186 note, & 88 Vic., c. 9, s. 5.

80. Hearine.—Every such complaint and information shall
be heard and adjudged by one or two or more Justice or Juati-
ces, as directed by the statute in that behalf, or, if there be no
direction, by any one Justice for the District or place where the
matter of such information arose : and the room or place (b)

(a) The statute was intended to prevent the practice of including several
counts in an information, each for a different and distinct offence, and to pre-
vent the joinder of several offences, and not of joint offenders. All persons
committing the same offence at the same time and place may be legally in-
serted in the same information ; and it will be for the Justices to determine
whether the cases shall be heard together or separately. If desired by the
defendants, it will be prudent to hear them separately. [See R. v. Cridland,
27L.J. (M. C.) 28; Ez parte Brown, 16 J. P. 69 ; Ex parte Biggings, 26
J. P. 244 ; and R. v. Littlechild, 85 J. P. 86.]

(b) Time.—In cases where monies, &ec., are to be recovered in manner
directed by Jervis's Act, the complaint arises when the demand is made, and
the money not paid, and not when the works were completed. [Labalmon-

U
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where such Justice or Justices shall sit to hear and try any such
complaint and information shall be deemed an open and public
court (a), to which the public may have access, so far s it can
conveniently contain them ; and the party charged shall be ad-
mitted to make his full . answer and defence, and to have the
witnesses examined and cross-examined by counsel or attorney ;
(b) and every such complainant and informant shall be at liberty
to conduct such complaint or information respectively, and to
have the witnesses examined and cross-examined by counsel or
attorney. [[d. s. 12.]

81. Nown-appEARANCE OF Drrexpant.—If at the time and
place appointed by the summons for hearing the complaint or
information, the defendant does not appear when called, the
comstable or other person who served the summons shall then
declare upon oath in what manter he served the summons ; and
if it appear, to the satisfaction of any Justice, that he duly served
the summons, such Justice may proceed to hear and determine
the case in the absence of the defendant, or may issue his war-
rant in manner hereinbefore directed, and adjourn the hearing
until the defendant is apprehended ; and when the defendant is
apprehended under the warrant, he shall be brought before the

diere v. Addison, 28 J. P. 261.] The time of limitation will not begin until
the matter of complaint is complete [Jacomb v. Dodgson, 27 J. P. 68, and
Mayer v. Harding, 17 L. T. 140]% and it will not apply in the case of & con-
tinning oftence, as for instance, the emission of smoke from the want of an
efficient alteration of a chimney. [Higgings v. Northwich Union, 22 L. T.
(N.) 762.] An encroachment by the erection of a fence, is not a continuing
offence. [Ranking v. Forbes, 34 J. P. 486. Bee T'reat. 34 J. P, 513.]

(a) The Justices may, we have no doubt, pursue the course adopted by
the Superior Judges, where decency requires such a step, and exclude women
and boys in cases of bastardy, or other similar investigations. In proceedings
under 11 & 12 Viet., c. 42, 8. 19 (a8 to indictable offences), the place where
the Justices sit is not an open court, and the public may be excluded.

Open Court.—Contempt of Court.—Persons should conduct themselves
orderly, otherwise they should be ejected from the Court by the Constable.

(b) In Cobbett v. Hudson, 22 L. J., (N. 8.) it was decided a person could
act as his own advocate, and afterwards give evidence as a witness—L. T.
N. 8. 637. Cockburn, C. J., said ‘* Justices might permit a Police SBuperin-
tendent to appear, and hear him upon the case, if they thought fit.” Oke 150,
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same or some other Justice of the same Distriet, or place, who
shall either by warrant commit () such defendant to prison, or
verbally to the custody of the constable or other person who
shall have apprehended him, or to such other safe custody as he
or they shall deem fit, and order the defendant to be brought
up at a certain time and place before such Justice as shall then
be there, of which order the complainant or informant shall
have due ndtice. [Id. s. 18.]

82. Nox-appearaNcE oF' Compramwant.—If the  defendant °
appears in obedience to the summons, or shall be brought by
virtue of any warrant, then, if the compl&inant or informant,
having had such notice, do not appear by himself, his counsel

or attorney, the Justice shall dismiss (b) the complaint or infor-
" mation, nnless for some reason he shall think proper to ad-
journ the hearing unto some future day, upon such terms as
he shall think fit, in which case such Justice may commit
the defendant in the meantime to prison, or to such other
custody as he shall think fit, or may discharge him upon his
entering into a recognizance, with or without sureties, condi-
tional for his appearance at the time and place to which the
hearing is adjourned ; and if the defendant does not appear,
then the Justice who shall have taken the recognizance or any
Justice then present, upon certifying such non-appearance on
the back of the recogdizance, may transmit the same. [Id.
5 18] (o)

83. Waex Bors Parmies appEar.—If both parties appear,
cither personally or by attorney, then the Justice shall pro-
ceed to hear and determine the complaint or infermation.
[Id.s. 18] (d)

(a) There is no provision authorizing the Justices to take bail in case of
the defendant being apprehended on & warrant after disobedience to a summons.
(b) Although a certificate of #smissal cannot be granted under this sec-
tion, it would seem that the Justices may dismiss the eomplaint, and under

the 18th section order the complainant to pay costs to the defendant. [27 J.
P. 866.]

(c) Bee ante, pp. 68 & 69 Reoognizance‘.
(d) CourromisiNg.—A#t this stage of the proceeding the good offices of
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84, Waen Derexnpant apyipé THE CrARGE.— Where the defen-
dant is present at the hearing| the substance of the information
or complaint shall be stated to him, and he shall be asked if he
have any cause to show why he should not be convicted, or why
an order should not be ;na.de against him (as the case may be),
(a) and if he admit the truth of the information or complaint,
and shows no caus ‘Ar no sufficient cause why he should not be
convicted, o» an order made against him, then the Justice pre-
sent at the hearing shall convict him, or make an order accord.™
ingly. [Id.s. 14.]

85. Wuex Derexpant pors xot apmir THE CmARGE.—If the
defendant does not admit the truth of the information or com-
plaint, then the Justice shall proceed to hear the prosecutor or
complainant, and such witnesses as he may examine, and such
other evidence as he may adduce in support of his information
or complaint ; and also to hear the defendant and such witnesses
a8 he may examine, and such other evidence as he may adduce
in his defence, and such witnesses as the prosecutor or com-

Justices may be properly exerted in many cases in inducing parties to com-
promise their differences ; and if it should-be deemed inexpedient to make the
attempt at reconciliation, or if the attempt should prove unsuccessful the mat-
ter then proceeds in the ordinary way ; but the Justices may safely endeavour
to bring about a compromise. As regards oftences solely of a public nature,
and as to which no particular party is injured, so as to enable him to maintain
an action, a compromise without leave of the Court would appear from the
cases to be illegal. Even in a case of common assault where the parties
had compromiaﬁd and so informed the Justices after the issning of the sum-
mons, Queen’s Bench held the Justices had jurisdiction to try and determine
the case and that the conviction could not be quashed. Reg. v. Justices of
Wiltshire, 8 L. T., (N. 8.) 242. Oke 156, 157.

Generally in such cases under summary jurisdiction where the matter ias
not of a public nature the Magistrates will not object to a compromise.

Rehearing.—Magistrates are sometimes asked to rehear a case. They
have no power to do so after having once delivered their judgment. Stone 440.

(a) The information need not be re-sworn in presence of defendant. The
usual way to conduct the case, is for tho Clerk of the Peace or Magistrate to
read over the complaint to defendant, or when there is no complaint to tell
him what the charge is against him—and then to ask him whether he is guilty
or not guilty of the charge ; if he admits the charge he can be there and then
convioted. Oke 159.
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mine in reply, if the defendant has examined
any witnesses gr given any evidence other than as to his (the
defendant’s) general character ; but the prosecutor or complain-
ant shall notibe entitled to make any observations in reply upon
the evidence given by the defendant, nor shall the defendant be
entitled to make any observations in reply upon the evidence
given by the prosecutor or complainant in reply ; and the Jus-
tice or Justices, having heard what each party shall have to say,
and the witnesses and evidence, shall consider the whole matter
and determine the same, and shall conviet or make an order
upon the defendant, or dismiss the information or complaint, as
the case may be. [Id. s. 14.] (a)

86.—Waere convicrep ok OrpER MADE.—If the defendant is
convicted, or an order made against him, a minute or memoran-
dum thereof shall then be made, for which no fee shall be paid,
and the conviction or order shall afterwards be drawn up and
lodged with the Clerk of the Peace. [Id. s. 14.] When once
thé order is delivered out, it cannot be altered. Conviction may be
altered, see p. 18.

87. Waex THE INrorMATION 18 DIsMIssED.—If the Justice or
Justices shall dismiss the information or complaint, he or they
may (if required) make an order of dismissal of the same, and
give the defendant (b)'a certificate thereof, which certificate, upon
being produced, without further proof, shall’be a bar to any sub-
sequent information or complaint, for the same matter against
the same party. [Id. s. 14.]

88. Neearrve Excrprions.—If the information or complaint
negative any exemption (c), exception, proviso, or condition in

(a) The same strictness and regularity should be pursued in examining and
taking down the evidence of the various witnesses as are resorted to in the
superior Courts.

No reply allowed.—No reply is allowed upzm evidence nor a general
reply. The observations being confined to t},’e o;}ning statement of com-
plainant and the statement of the defendant im his defence.

(b) The certifieate should not be given unless the information was dis-
missed on the merits ; if, therefore, it was dismissed on the ground that it
was not laid by a police officer, as required under 23 Viet., o. 27, s. 80, a cer-
tificate should not be granted. [See Foster v. Hull, 83, J. P. 629.]

(¢) An informer is competent in all cases, irrespective of any question aa
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the statute on which it is framed, it shall not be necessary for
the prosecutor or complainant to prove such negative, but the
defendant may prove the affirmative thereof in his ‘defence
[Id. 8. 14, - \

89. Waex Proseourors ANp CoMPLAINANTS MAY BE WiTNESSES.
—Every prosecutor of any such information, not having any
pecuniary interest in the result, and every complainant, what-
ever his interest may be, shall be a competent witness to support
the information or complaint. [Id. s. 15.]

40. Examinarion veoN Oate.—Every witness to be exami-
med upon oath or affirmation, and the Justice or Justices shall
have full power to administer to every such witness the usual
oath or affirmation. [Id.s. 15.]

41. ApsournmeNnt,—Before or during the hearing, any one
Justice, or the Justices present, may adjourn the hearing to a
certain time and place then appointed and stated in the presence
and hearing of the parties or their attornies or agents present,
(a), ard in the meantime suffer the defendant to go at large or

to his pecuniary inf¢yest in the result. Defendant may be examined in all
summary proceedings if they think fit. See Consol. Stat., p. 150.

(a) The Justices can, under this section, adjourn the case when both par-
ties or their attornies or agents are present, and can, under the 13th section,
adjourn it when the defendant only appears. There is no limitation of time
to which the adjournment may be made, as in case of & remand under 11 &
12 Vict., c. 42, 8. 21. [20 J. P. 540.] A defendant cannot elaim an adjourn-
ment as a matter of right to enable him to obtain professional assistance.
[Ez parte Biggius, 26 J. P. 244.]

Ordering Witnesses out of Court.—Before the case is entered into, either
party may apply to have the witnesses ordered out of Court, which request is

«usually complied with. It is unusual, however, to include in this order medi-

cal witnesses or those who are merely to speak to mere matters of form or
character, and the attornies for the respective parties are always excepted.
Should the witnesses violate the rule and come into Court, their testimony
cannot on that account be rejected. Oke, 151.

Conviction on view.—In the case of Regina v. Smith, Lord Denman’s
observations were these—** We think that a Magistrate empowered to convict
upon the view, ought first to call upon the oftender for a defence. However
rapid the proceedings may be, there must be time for stating a charge and for
receiving an answer o it. A driver seen riding upon his waggon is prima
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commit him to the gaol, or to such other safe custody as the
Justice shall think fit, or discharge him upon his entering into a
recognizance, with or without sureties, conditional for Bisap-
pearance at the time and place to which the hearing i§ adjourn-
ed. [Id.s. 16.] (a).

42. Non-appEARANCE OF Parries.—If at the time and place
to which the hearing has been adjourned, either or both of such
parties shall not appear personally or by counsel or attorney,
the Justice then present may proceed to the hearing as if such
party or parties were present ; or if the prosecutor or complain-
ant do not appear, the Justice may dismiss the information or
complaint with or without costs. [11 & 12 Viet. c. 48, 5. 16.]

48. DEFENDANT DISCHARGED ON RECOGNIZANCE NOT APPEARING.
—In all cases where a defendant discharged on recognizance as
aforesaid does not appear accordingly, the Justice who has

Jacie a fit subject for punishment, but if he counld shew that he was compelled
80 to ride by supervening illness, or some accident, the penalty should be re-
mitted. Oke recommends & summons or warrant to issue, except perhaps
where apprehension without warrant is allowed by statute. Oke, p. 151.

(a) Adjournment.—The Magistrate is not obliged to fix the penalty o#’
imprisonment at the instant of conviction ; he may take time to consider his
judgment. Oke, p. 163.

Conviction.—Having determined to conviet or make an order, the Justice
should openly pronounce his complete judgment in open Court, and should
state in his judgment, the fine, imprisonment, costs, &c., that he adjudges in
the case.

ﬁdgment.—Wilh respect to the functions of Justices in summary cases if
is thus laid down—** Upon summary proceedings before Magistrates they are
placed in the situation of a jury, and the degree of credif to be atbached to
the evidence is for their consideration and judgment. Bince, however, the
proceedings before them are usually of a criminal and penal nature, and as
they are substituted for a jury, who must, in order fo convict, have all been
satisfied by the evidence of the criminality of the defendant, the evidence
ought to be fully satisfactory and convincing to the mind and conscience of
the Magistrate before he pronounces the party to have been guilty—if any
reasonable doubt exists in his mind the party charged is entitled to the benefit
of that doubt. Such cases differ materially from those where mere civil rights
are concerned, and where the mere preponderance of evidence may be sufficient
to decide the question. In point of law the evidence will support a conviction
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y
takenthe recognizance, or anwother Just®e then present, upon
certifying such non-appearance ofl the back of the recognizance,
may trahsmit the recognizance. [/d. s. 16.]

44. Form or Conviorions axp OrpeErs.—Where no partieu-
lar form of conviction or order shall be given by the statute
creating the offence or authorizing the order, and in all cases of
(a) convictions or orders, under statutes hitherto tpassed, whether
any particular form ghall therein be given or not, the conviction
or order may be drawn up in the form mentioned in the schedule
to this Act. [Id. s. 17.]

45. Norices or OrpErs.—In all cases where, by statute,
authority is given to commit a person to prison, or to levy any
sum by ress, for not obeying any order of a Justice, the
defenda all be served with a copy of the minute (b) of such
order befdre any warrant of commitment or distress shall issue ;
and such order or minute shall not forr any part of such war-
rant of commitment or distress. [Id.-s. 17.] W

46. Costs.—In all cases of summary conviction or of
orders made by a Justice, he may, at discretion, award and
order, in the conviction or order, that the defendant shall pay
to the prosecutor or complainant respectively such costs (c) as

by a Magistrate, if there was such evidence as wounld }?a\ve been sufficient to
have been left to a jury. 8o if the Magistrate acquit where there seems to be
& prima facie evidence to convict, his judgment cannot be questioned, for no
other Court can judge of the credit due to witnesses who are not examined
there.” 2 Starkee Evid. 831. [Oke, pp. 162, 163.],

(a) The form given will apply to all convictions and orders made under
statutes passed previously to this Act which are not excluded from its opera-
tion by virtue of the 85th section. [R. v. Hyde, 21 L. J. 94, and Re Allison,
24 L. J 73.] It will also apply to convictions or orders under statutes passed
since, unless they give a difterent form.

(b) The minute may be served before the formal order is signed. The _

order will have relation back te the time of the verbal adjudication. [R. v.
J. J. Huntingdonshire, 19 L. J. 127; Rait v. Parkinson, 20 L. J. 208.]
No minute of a conviction need in any case be served. This requirement is
confined to orders.

(c) The Justices should specify the amount of costs in the conviction or
order. [1 Arch.361.] It is not usual in summary proceedings to allow the
fee of an attorney, but there seems to be no legal objection against doing so.
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to the Justice shall seem reasonable, and in cases where such
Justice shall, instead of convicting or making an ordeg, dismiss
the information or complaint, it shall be lawful for hir\at his
discretion, by his order of dismissal, to award and ordeNthat
the prosecutor or complainant shall pay to the defendant guch
costs as to the Justice shall seem just and reasonable ; and’the
sums so allowed for costs shall in all cases be specified in the
conviction or order, or order of dismissal, and be recoverable
in the same manner, and under the same warrants, as any
penalty or sum of money, adjudged to be paid by such (a) con-
viction or order is recoverable ; and in cases where there is no
such penalty or sum, then such costs shall be recoverable by
distress and sale of the goods of the party [see S. P.], and in
default of distress, by imprisonment, with or without hard
labour, for any time not exceeding one calendar month [modifi-
ed as to sums not exceeding five pounds, by 8. P.], unless such
costs are sooner paid. [Id. s. 18.]

47. Warrants of, Distress.—Where a conviction adjudges
a pecuniary penalty or compensation to be paid, or where an
order requires the payment of a sum of money, and by the
statute authorizing such gonviction or order, such penalty, com-
pensation, or sum of money is to be levied upon the goods and
chattels of the defendant by distress and sale ; and also in cjdes
where, by the statute in that behalf, no mode of raising or levy-

(26 J. P. 748.] See Oke, p. 174, where fee to Attorney is allowed ; also,
Saunders, p. 99, where same rule is laid down. Unless there be a conviction
or order the defendant cannot be ordered to pay costs to the complainant. In
trivial cases it is not, however, unusual for the Justices to allow the informa-
tion to be withdrawn on the defendant eonsenting to pay expenses. In case
of a first conviction under 24 & 25 Vict., c. 96, or 97, the Justice is empower-
ed by those Acts to discharge the offender on his making satisfaction to the
party aggrieved for damages and costs or eith®r of them as ascertained by the
Justice.

(a) Where imprisonment only is awarded in a conviction for assault, in
the first instance, the secretary of state considers it doubtful whether a further
term of imprisonment can be ordered in respect of the costs of conviction and

.commitment, and that it is the better course not to imprison for costs only.

(30J.P.591; 31J. P, 639; and p. 30, post.]
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ing such penalty, compensation, or sums of money, or of enfore-
ing payment thepeof, is provided, the Justice making such con-
viction orYorder, or any Justice of the same District, may issue
a warrant of distress for levying the séwme. [Id. s. 19.]

48. May BE BackED.—If after delivery of Buch warrant of
distress to the constable or constables to whpm it is directed,
sufficient distress shall not be found within th¢ jurisdiction of
the Justice granting it, then, -upon proof alonf on oath of the
handwriting of the Justice granting the warfant, before any
Justice of any other District, such last-mentipned Justice shall
make an endorsement on the warrant signed by him, authorfz-
ing the execution of such warrant within his jurisdiction, and"
the penalty or sum and costs, or so much thereof as have not .
been levied or paid, may be levied in such other District. [Id. i::f:
s. 19. |

4]9. WaERE No Goeps or Distress ruiNous.—Whenever it stabl
shall appear to any J ustice to whom application is made for any WEALE
such warrant of distress, that the issuing thereof would be ruin- co'nst
ous to the defendant and his family, or whenever it shall appear, i
by the confession of the defendant or otherwise, that he has no statu
goods or. chattels whereon to levy the distrgss, such Justice \the@‘
may, instead of issuing a warrant of distress (a), commit the de- tr?w’
fendant to the gaol, to be imprisoned, for glch time and in prenl
such manner as such defendant might be committed in case o
such warrant of distress had issued and no goods could be found. [23. )
[d. 5. 19.] :

50. Custopy or DeEFENDANT UNTIL RETURN OF Di1sTRESS WAR- Drstr
RANT.— When a Justice issues such warrant of distress (b) he i
may suffer the deférhunt to go at large, or werbally, or by a before
written warrant, order the defendant to be kept in safe custody 1o su

until the return be made to such warrant of distress, unless the or ord
no remn

that n

defe
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the ¢
shall
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(a) The power of commitment in default of distress, seems to apply only
where the defendant might be imprisoned for the oftence of which he is con-
victed. . (a)

() Where the penalty, including the cos*, does not exceed five pounds, tion ord
Justices may now commit, without issuing hwny warrant of distress. Bee pensatic
‘* SmalL PENALTIES' AcT,” p. 122, paymen

s ]
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nfore-
| con-

issue

defendant give sufficient security, by recognizance or otherwise,
to the satisfaction of the Justice, for his appearance before him
at the time and place appointed for the return of the warrant,
or before such Justice as may then be there ; and‘zif the defendant
shall give security by recognizance, and fail /fo reappear, any

ected, Justice then present, upon certifying such nbxl-appearance on
on of the back of the recognizance, may transmit thie same. [Id. s. 20.]
f the 651. WaeRre Nor surriciEnT Distress.—+If, at the time and
') place appointed for the return of any such warrant of distress,
shall the constable who shall have had the execution of the same
hotds- shall return that he coul find no goods or no sufficient goods
whereon he could levy the sum therein mentioned, and costs of

nt of

1, and’
ve not

(1d levying it, the Justice before whom it is returned may issue a

' warrant of commitment directed tp the same or any other con-
stable, reciting the conviction or order shortly, the issuing the
warrant of distress and the return thereto, and requiring such
constable to convey the defendant to the gaol, there to be im-

ver it
)r any
| ruin-

te prisoned in such a manner and for such time as directed by the
p )

statute on which the conyiction or order was founded, unless
o thefsum or sums adjudgéd to be paid, and all costs of the dis-
msune S.tresg and of the commitment, and of conveying the defendant to
he de- prison, if the Justice shall so onder (the amount being ascer-
tained, and stated in the commitment), shall be sooner paid.
[Id. s. 21.]) ‘

52. WHERE THE STATUTE PROVIDES NO REMEDY IN DEFAULT OF
Wiz Distress.—In all cases where Justices are authorized to issue
) he warrants of distress to levy penalties, or other sams recovered
by a before th.em, b.ut no further remedy i.s thereby provided in case
setody no sufficient distress be found ; and in all cases of convictions
s tho or orders where the statute on which they are founded provides

no remedy, in case'X shall be returned to a warrant of distress

by ily that no sufficient goods can be found (a), the Justice to whom
is con-

nd in
| case
‘ound.

(a) This section extends to cases where the statute on which the convic-
tion order is founded, provides no mode of raising or levying the penalty, com-
pensation, or sum of money adjudged or ordered to be paid, or of enforcing
payment of the s2me, as well as to cases where the statute on which the con-

younds,
See
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such return is made, or any other Justice of the same Distriet,
may, by warrant, commit the defendant to gaol for not exg:eeding
three calendpr months (modified where the sym does not xceed
five pounds stg.; by the Small Penalties Act)v, unless the sumn, ad-
judged to be paid, and all costs of the distress, commitment, and of
conveying the defendant to prison (the amount being ascertain-
ed and stated in'the qommitment), shall be sooner paid. [Id.
8. 22.] V- “
, 658. CommrTMENT IN THE FirsT INSTANCE FOR NON-PAYMENT OF
"PexaLty or Money.—In all cases where the statute @y virtue of
which a conviction for a penalty or compensation, or an order
for the payment of money, is made, makes no provision for such
pena.lty or comnpensation or sum heing léwed by distress, but
directs that if the same be not pa.id’{orthwith‘; orwithin a certain
time therein nientioned, or to be méntioned in 'such conviction
or order, the defendant shall be impyisoned,.or imprisoned unless
the same shall be soongr paid, in every such case the same shall
ot be levied by distress ; but if the defendant do not pay the
same, with costs, if awarded, forthwith, or at the time specified
in the conviction or order, the Justice making such conviction
or order, or any other Justice of the same District, may issue
a warrant of commitment requiring the constable to whom it is
directed, A0 convey the defendant to gaol, to be imprisoned, for
such time as the statute on which the conviction or order is
founded shall direct, unless the sum adjudged to be paid, and
the costs of conveying the defendant to prison (if so orde"ed),
shall be sooner paid. [Id. s. 28.]

54. WaEeRE THE CoNvicTION OR ORDER DIRECTS IMPRISONMENT
oNLY.— Where a conviction does not order the payment of any
penslty, but that.the defendant be imprisoned for his offence,
orWhere an order is not for the paymeu't./ef money, but for the
doing of some other act, and directs that in case of the defen-
dant’s neglect or refusal to do such act he shall be imprisoned,
and the defendant neglects or refuses to do such act, then the

viction or order is found% authorizes the issuing thereon of a warrant of dis-

tress. 21 & 22 Viet., ¢. U3, 8. &5.

N\
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striet, " Justice making the conviction or order, or some other Justice,
seding may issue a warrant of commitment for conveying the defendant
xceed to the gaol, to be imprisoned for such time as the statute on
m, ad- which the conviction or order is founded shall direct ; and in all
and of such cases where, by such conviction or order, any sum for costs
rtain- shall be adjudged to be paid by the defendant to the prosecutor
[1d. or complaingt, such sum may, if the Justice think fit, be levied
by warrant” of distress in manner aforesaid, and in defaylt of
NT OF 1 distress the defendant may be committed to gaol, to be imprison-
tue of ed for not exceeding one calendar month [see S.P.], to com-
order mence at the termination of the imprisonment he shall then
' such be undergoing, unless the sum for costs and all costs of the
,, but distress, commitment, and of conveying the defendant to prison
rtain (if so ordered), shall be sooner paid. [Id.s. 24.]
iction \ 66. Consecutive ImprisonmENTS.— Where a Justice upon any
inless information or complaint as aforesaid, shall adjudge the defen-
shall dant to be imprisoned, and such defenidant shall (a) then be in
r the prison or undergoing imprisonment upon & conviction for any
cified other offence, the warrant of commitment for such subsequent
\ction offence shall be forthiwith delivered to the gaoler to whom it is
issue directed, and the Justice issuing the same may order therein
| it is that the imprisonment for such subsequent offence shall eom-
1: for mence at the expiration of the imprisonment to which the defen-
er is dant has been previously sentenced. [Id. s. 25.]
, and 56. Recovery or Costs WHEN INFORMATION DISMISSED.— When
ﬂ‘ed), any information shall be dismissed with costs, the sum awarded
for costs in the order of dismissal may be levied by distress on _
the goods of the prosecutor or complainant, and in default of
distress, the prosecutor or complainant may be committed to the
gaol for not exceeding one calendar month [see 8. P.,] unless
such sum, and the costs of the distress, of the commitment, and
of conveying him to prison (the amount being ascertained and
stated in the commitment), shall be sooner paid. [Id. s. 26.]

(a) This section applies equally t® a case where a defendant is at one and
the same time sentenced for several oftences, as to a case in which he is al-
ready in prison. [R.v. Cutbush, 2. L. R. (Q. B.) 379, and T'reat. 31 J.P. 433.}
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57. Distress WarranT arrTEr ArpeaL.—After ‘an appeal
against any such conviction or order, if decided in favour of the
respondents, the Justice who made the conviction or order, or
any other Justice of the same District, may issue such warrant
of distress or commitment for execution, as if no such appeal
had been brought. [Id. s. 27.]

68. Costs or AppearL.—If upon such appeal the court of
quarter sessions shall order either party to pay costs, the order
shall direct such costs to be paid to the Clerk of the Peace, to
be by him paid over to the party entitled to them, and shall
state within what time such costs shall be paid ; and if the same
are not paid within the time limited, and the party ordered to
pay them is not bound by recognizance conditioned to pay such
costs, the Clerk of the Peace shall, upon application of the party
entitled to the costs, or any person on his behalf, and on payment
of a fee of twenty-four cents, grant to the party applying a cer-
tificate that the costs have not been paid ; and upon production
of the certificate to any Justice, he may enforce the payment of
such costs by warrant of distress ; and in default of distress may
commit the party against whom the warrant was issued for not
exceeding three calendar months, unless‘\the costs, and all costs
of the distress, and of the commitment and conveying the party
to prison, if so ordered (the amount being ascertained and stated
in the commitment), shall be sooner paid. [Id.s. 27.] (a)

59. Pavmexnt or Penavty, Costs, ETc.—Where any person
against whom a warrant of distress shall issue as aforesaid, shall
pay or tender to the constable having the execution thereof the
sum or sums mentioned in the warrant, with the amount of ex-
penses of the distress up to the time of payment or tender, the

(a) Fine or Imprisonment.—In some cases, such as malicious injuries to
property, assaults, &c., the Magistrates can either fine or imprison; on the
question as to whether the Magistrate will find or imprison, he will be
guided by the circumstances of each case ; for instance, in a case of aggravated
assault on a woman, the punishment in all bad cases should be imprisonment ;
g0 also should cases of assault on Constables, where the attack is wanton and
unprovoked and the injury serious. The flagrancy of the oftence, its publio
nature, and other considerations, will weigh with the Justice in deciding as to
whether he will fine or imprison.
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constable shall cease to execute the same ; and in all cases where
any person shall be imprisoned for non-payment of any penalty
or other sum, he may pay to the keeper of the prison the sum
mentioned in the commitment, with the costs and expenses (if
any) also mentioned therein, and the keeper shall receive the
same and discharge such person, if he be in his custody for no
other matter. [Id. s. 28.] (a)

60. ONE JUSTICE MAY RECEIVE INFORMATIONS AND GRANT WAR-
rANTS OF ExecurioN, ETo.—In all cases of summary proceedings
before a Justice upon any information or complaint as aforesaid,
one Justice may receive the information or complaint, and grant
a warrant or summons thereon, and may issue his summons or
warrant for the attendance of witnesses, and do all other neces-
sary acts and matters preliminary to it hearing, even in cases
where by the statute such information or complaint must be
heard and determined by two or more Justices ; and after the
case has been heard and determined one Justice may issue all
warrants of distress or commitment thereon. [ /d. s. 29.]

61. AxorHER JusticE MAY HEAR,.—The Justice who so acts
before or after such hearing, need not be the Justice or one of
the Justices before whom the case shall be heard and determined,
but where by statute it is required that any information or com-
plaint shall be heard and determined by two or more Justices,
or that a conviction or order shall be made by two or more Jus-
tices, such Justices miust be present and act together during the
whole of the hearing 4nd determination of the case. [Id. s. 29.]

62. Pavment or PENALTIES, ET0.—In every warrant of distress,
the constable or other person to whom it is directed shall be

(a) Distress Warrant how executed.—In executing a distress warrant,
Constable cannot break open doors, but must wait until he can obtain admit-
tance ; he may, however, break open the doors of another person if the goods
of the person against whom the warrant is directed have been removed there
to avoid seizure, but if the goods are not found he will be a trespasser and
must abide the consequences ; no prudent Constable would run such a risk.
The Constable should make the person, on whose behalf the distress is made,
point out the goods to be levied on; he is bound to shew his warrant to the
person whose goods are &3 ined, if he be so required, and to permit a copy
to be taken, but he must not payt with the warrant out of his possession.

N
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thereby ordered to pay the amount of the sum to be levied to the
Clerk of the Peace, and if received by the constable or the gaoler,
the same are to be paid over by him to the clerk. [Id. s. 81.]

68. Forms.—The forms in the schedule, or forms to the
like effect, are to be valid. [Id. s. 82.]

IMPERIAL ACT 11 & 12 VICTORIA, Car. 43.

APPENDIX OF FoRrMms,

No. 1.
Summons to the Defendant upon an Information or Complaint.

———— District, NEWFOUNDLAND.
— to wit.

To A. B. of ——, Fisherman.
Whereas information hath this day been laid [or complaint hath this
day been made) before the undersigned Justice of the Peace for
the said District, for that you [here state shortly the matter of the
enformation or complaint] : These are therefore to command you, in
Her Majesty's name, to be and appear on , at —— o'clock in the
forenoon, at , before such Justices of the Peace for the said Dis-

trict as may then be there, to answer to the said information or com-
plaint, and to be further dealt with according to Law.

Given under my Hand and Seal, this ——'day of
, in the year of our Lord at
in the District aforesaid.

J.S. (n.s)

No. 2.

Warrant where the Summons is disobgyed.

To the Constable of —— and to all other
Constables in the said District,

Whereas on last past information was laid [or complamt was
made | before the undersigned, Justice of the Peace for the said Distriot

Note.—All the forms here given should be headed like this first one.
Newfoundland, &c., and all should have the seal of the Justice.

unde
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o thié for that A. B. (§c., as in the summons]: And whereas I then issued my
summons unto the said A. B., commanding him, in Her Majesty’s name,
to be and appear on at o'clock in the forenoon at before

* such Justices of the Peace for the said District as might then be there,
to apswer to the said information or complaint, and to be further dealt
with according to Law: And whereas the said A. B. hath neglected to
be or appear at the time and place so appointed in and by the said
summons, although it hath now been proved to me upon Oath that the
said sumhmons hath been duly served upon the said A. B.: These are
therefore to command you, in Her Majesty's name, forthwith to appre-
hend the said A. B., and to bring him before some Justice of the Peace
for the said District, to answer to the said information or complaint, and
to be further dealt with according to Law.

noler,
31.]
o the

Given under my Hand and Seal, this  day of
, in the year of our Lord at
in the District aforesaid.

J'8,J.P. (L.s.)

No. 3.
Warrant in the First Instance.

A YT g T

To the Constable of District, &e.

Whereas information on oath hath this day been laid before the
undersigned Justice of the Peace for the said District, for that A. B.
[here state shortly the matter in the wmformation]: These are therefore
to command you, in Her Majesty's name, forthwith to apprehend the
said A.B., and te bring him before me or one of Her Majesty's Justices
of the Peace for the said District, to answer to the said information, and
to be further dealt with according to Law.

T et

NN R A

s

- Given under my Hand and Seal, this day of
, in the year of our Lord at
in the District aforesaid.

J.8,J.P. (L.8.)

No. 4.

Warrant of Committal for safe Custody during an Adjournment of the
Hearing.

To W. T., Constable of and to the
Keeper of the Gaol at
Whereas on last past information was laid [or complamt was

made | before the undersigned Justice of the Peace for the said District
W

R
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for that [§c., as in the summons]: And whereas the hearing of the
same i8 adjourned to the day of instant at o'clock in the
forenoon at and it is necessary that the said A. B. should in the
meantime be kept in safe custody: These are therefore to command
you the said Constable, in Her Majesty's name, forthwith to convey the
said A. B. to the gaol at , and there deliver him into the custody
of the Keeper thereof, together with this Precept; and I hereby com-
mand you the said Keeper to receive the said A. B. into your custody in
the said gaol, and there safely keep him until day of instant,
when you are hereby required to convey him the said A, B. at the time and
place to which the said hearing is so adjourned as aforesaid, before such
Justice of the Peace for the said District as may then be there, to answer
further to the said information or complaint, and to be further dealt with
according to Law.

Given under my Hand and Seal, this day of

in the year of our Lord at
in the District aforesaid.
J.S, J. P. (L.8)

No. b.

Recognizance for the Appearance of the Defendant where the case s
adjourned, or not at once proceeded with.

Proceed as in Form, (8. 1), page 88, and then endorse this condition.

The condition of the within written Recognizance is such, that if
the said A. B. shall personally appear on the day of instant at

o'clock in the forenoon at before such Justice of the Peace for
the said District h@ maggihen be there, to answer further to the informa-
tion [or complaint] of C. D. exhibited against the said A. B., and to be
further dealt with according to Law, then the said Recognizance to be
void, or else to stand in full force and virtue.

No. 6.
Summons of a TWitness.
To E. F. of in the said District of

Whereas information was laid [or complginit was made] before the
undersigned Justice of the Peace for the said Nistrict, for that [&c., as
the summons | ; and it hath been made to appea’\to me [upon oath] that
you are likely to give material evidence on beHnlf of the [prosecutor,
or complainant, or defendant] in this behalf: These arg therefore to
require you to appear on the  day of at o'clock in the forenoom
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at before such Justice of the Peace for the said District as may
then be there, to testify what you shall know concerning the matter of
the said information [or complaint.]

Given under my Hand and Seal, this day of

in the year of our Lord at

in the District aforesaid.
T. WiLLs, 3. P. (L.8.)
.
No. 7.

Warrant where a Witness has not obeyed a Summons.

To the Constable of and to all other
Constables in the said District.

‘Wheweas information was laid [or complaint was made] before the
undersigned Justice of the Peace for the said District, for that [§c., as
in the summons]; and it having been made to appear to me|upon oath
that E. F. of in the said District, Labourer, was likely to give
material evidence on behalf of the [prosecutor], I did duly| issue my
summons to the said E. F., requiring him to be and appea& on
at o'clock in the forenoon of the same day at beifore such
Justices of the Peace for the said District as.might then be there,
to testify what he should know concerning the said A. B., or the mat-
ter of the said information [or complamt|: And whereas proof hath
this day been made before me upon oath ofvsuch summons having
been duly served upon the said E. F., and of a reasonable sum having
been paid [or tendered] to him for his costs and expenses in that bohalf :
And whereas the said L. I. hath neglected to appear at the time and
place appointed by the said summons, and no just excuse hath been
offered for such neglect: These are therefore to command you to take
the said E. F., and bring him on at o'clock in the forenoon
at before such Justice of the Peace for the said District as may

then be there, to testify what he shall know concerning the matter
of the said informatiow [or complaint].

Given under my Hand and Seal, this day of
in the year of our Lord at in
the District aforesaid.

T. Wicrs, J. P. (. 8)
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No. 8.
Warrant for a Witness in the first instance.

To the Constable of and to all other
Constables in the said District.

Whereas information was laid [or complaint was made] before the
undersigned Justice of the Peace for the said District, for that [§c., as
tn the summons]; and it being made to appear before me upon oath
that E. F. of [ Labourer] is likely to give material evidence on
behalf of the [prosecutor| in this matter, and it is probable that the
said E. F. will not attend to give evidence without being compelled
80 to do: These are therefore to command you to apprehend and
bring the said E. F. before me on the day of at o'clock in
the forenoou at or before such other Justice of the Peace for the
said District as may then be there, to testify what he shall know con-
cerning the matter of the said information [or complaint.]

Given under my Hand and Seal, this day of
in the year of our Lord at in
the District aforesaid.
“ T. Wias, J, P, (L. 8)

No. 9.

Commitment of a Witness for refusing to be sworn or to give Evidence.

To W. T., Constable of in the said Dis-
trict of and to the Keeper of the
Gaol at

Whereas information was laid Tor complaimt was made] before the
undersigned Justice of the Peace for the said District, for that [§c., as
in the summons]; and one E. F., hereinafter called the witness, now
appearing before me such Justice as aforesaid on at and being
s‘equir’ed by me to make oath or affirmation as a witness in that behalf,

ath now refused so to do |[or betng nmow here duly sworn as a witness
in the matter of the said information or complaint, doth refuse to answer
certain questions concerning the premises which are mow here put to him],
without bffering any just excuse for such his refusal : These are there-
fore to command you the said Constable to take the said witness and
him safely convey to the gaol at aforesaid, and there deliver him
to the said keeper thereof, together with this Precept; and I do
hereby command you the said keeper to receive the said witness into
your custody in the said gaol, and there imprison him for such his
contempt for the space of days unless he shall in the meantime
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consent to be examined ard to answer concerning the premises; and
for your so doing this shall be your sufficient warrant.

Given under my Hand and Seal, this day
of in the year of our Lord at
in the District aforesaid.

J. 8, J.P. (L.8)

No. 10.
Warrant to remand a Defendant when apprehended.

To W.T., Constable of and to the keeper
of the gaol at
Whereas information was laid [or complaint was made] before the
undersigned Justice of the Peace in and for the said District of -
for that [&c., as in the summons or warrant]: And whereas the said
A. B., hereinafter called the defendant, hath been apprehended by war-
rant upon such information [or complamt], and is now brought before
me as such Justice as aforesaid: These are therefore to command you
the said Constable, in Her Majesty’s name, forthwith to convey the said
defendant to tHe gaol at and there to deliver him to the said
keeper thereof, together with this Precept; and 1 do hereby command
you the said keeper to receive the said defendant into your custody
in the said gaol, and there safely keep him until next, the
day of instant, when you are hereby commanded t9 have him
at ab o'clock in the forenoon of the same day, ‘before such
Justice of the Peace of the said District as may then be there, to
answer to the said information [or complaint,] and to be further dealt
with according to Law.
Given under my Hand and Seal] this day

of in the year of n{r Lord at
in tho\ District aforesaid. ™
J. S, J. P. (L.8)

|

" Ro. 11,

Conviction for a Penalty to be levied by Distress, and in dofa:dt of suffi-
cient Dustress, imprisonment.

Be it remembered that on the day of in the said District,

A. B., [hereafter called the Defendant] is convicted before me, the under-

signed Justice of the Peace for the said District, for that [he the said

Defendant, &c., stating the offence, and the time and place when and where

committed] ; and I do adjudge the said Defendant for his said offence, to

&
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pay the sum of , (8tating the penalty, and also Yhe compensation, if
any,] to be paid and applied according to law, and also to pay to the said
C. D. the sum of for his custs in this behalf ; and if the said several
sums be not paid forthwith [or on or before next| *I order that the
same be levied by Distress and sale of the Goods and Chattels of the
said Defendant, and in default of sufficient I)%egess‘ [ adjudge the said
Defendant to be imprisoned in the Gaol at , for the space of -
unless the said several sums, and all costs and charges of the said Distress
[and of the commatment and conveying of the said Defendant to the said
Gaol], shall be sooner paid.

Given under my Hand and Seal, the day and year
first above mentioned, at aforesaid.

T. WiLws,J. P.  [L.8s.}

* Or where the issuing of a Distrsss Warrant would be ruinous to the
Defendant or his family, or it appears that he has mo Godds whereon to
levy a IDhstress, then, instead of the words between the Asterisks**, say,
“ then, inasmuch as it hath now been made to appear to me [that the
issuing of a Warrant of Distress in this behalf would be ruinous to the
said Defendant and his family,” or, “that the said Defendant hath no
Goods or Chattels whereon to lexy the said sums by Distress], I adjudge,”
&e., as above, to the end.
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No. 12. N\

\ toa

\_ Conviction for a Penalty, and in default of Payment, Imprisonment. dea

Be it remembered, that on the day of , in the said

to wit. % year , at yin the said [District| A. B., [Aereafter for

called the Defendant] is convicted before the undersigned Justice of the the
Peace for the said District, for that [he the said Defendant, &c., stating
the offence, and the time and place when and where it wag,committed] ; and

_—_— — SE——

Note to Form, No. 11.—This form is used when the Magistrate orders
the amount to be levied by distress; in'all such cases a distress warrant should
issue in the Form, No. 16.

Né&4¢ to Form, No. 12.—This Form will be the one commonly used by &
Magistrate, as by the 8. P., p. 122. Justices may commit without issning
warrant of distress in al] cases where the penalty, including costs, does not
exceed $24, most cases will be under that amount, and when the pressure of
imprisonment wont force the defendant to pay the fine, it is scarcely probable
that it will be recovered under a distress warrant which in ordinary, practiee
is seldom resorted to. :

A )
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1 do adjudge the said Defendant for his said offence to pay the sum of

(stating the penalty, and the compensation, if any], to be paid anﬁ

applied according to law, and also to pay to the said C. D. the sum of

for his costs in this behalf; and if the said several sums be not paid

forthwith [or on or before next) I adjudge the said Defendant to

be imprisoned in the Gaol at for the space of , unless the said

several sums [and the costs and charges of conveying the said Defendant
to the said Gtaol, shall be sooner paid.

Given under my Hand and Seal, the day and year

first above mentioned, at aforesaid.
T. WiLws, J. P., (L. 8.]

No. 13.
Form of Order (General)

Be it remembered, that on complaint was made before the
undersigned Justice of the Peace for the said District for that [stating
the facts entitling the complainant to the Order, with the ttme and place
when and where they occurred]; and now, at this day, to wit, on at

the parties aforesaid appear before me the said Justice [or the said
C. D. appears before me the said Justice, but the sad A. B. (hereafter
called the Defendant) although duly called, doth not appear by himself,
and 1t 18 now satisfactorily proved to me on Oath that the said Defendant
has been duly served nwith the Summons in thi behalf which required him
to appear here on this day to answer the saud’ complaint, and to be further
dealt with according tojlaw]; and now, having heard the matter of the
said complaint, I do adjudge, &c.; then follow the forms of convictions

for Penalties 11 & 12, aocording to the circumstances of the case from
the words “I do adjudge.” (

No. 14.
Order of Dismissal of an Information or Complaint.

Be it remembered, that on Information was laid [or Complaint
was made | before the undersigned Justice of) the Peace for the said Dis-
trict of for that [&c., as m the Summogis to the Defendant],and now
at this day, to wit, on at =, bofh the said parties appear before
me in order that I should hear and detefmine the said information [or
complaint], [or the sawd A. B. appeareth before me, but the saxd C. D. (the
complainant) although duly called, doth not appear] ; whereupon the mat-
ter of the said information [ or complaint] being by me duly considered,
(it manifestly appears to me that the said information [or complaint] ie
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not proved and*] I do therefore dismiss the same, and do agjudge that
the said C. D. do pay to the said A. B, the sum of for his costs in-
curred by him in his defence in this behalf ; and if the said sum for costs
be not $aid forthwith [or on or before ], I order that the same be
levied by Distress and sale of the gg«)ds and chattels of the said C.D.,
and in default of sufficient distress in¥that behalf I adjudge the said C. D,
to be imprisoned in the Gaol at for the space qf , unless the
said sum for costs, and all costs and charges of the said distress shall be
sooner paid.

: ) :
Given under my Hand and Seal, this day of

, in the year of our Lord at in
the District aforesaid.
J.S. (L.8.)
* If the Informant gr Complainant do not appear, these words may
be omitted. J/
No. 15.
Certificate of Dismissal.
I-hereby certify, that an information [or complaint) prefq;red by
C. D. against A. B,, for that [&c., as in the summons], was this day con-
sidered by me, the undersigned Justice of the Peace for the said District,
and was by me dismissed with costs.

Dated this day of , 18

No. 16.
Warrant of. Distress upon a conviction for a DPenalty.
To the Constable of , and to all other Constables
in the said_District. \1

Whereas A. B, late of + [ Fisherman) (heregfter called the De-
fendant) was on this day [or on last past] duly cmg\:‘cted before me
the undersigned Justice of the Peace for the said INgtrict, for that
(stating the offence as in the conviction), and it was thereby adjudged that
t\hc said Defendant should.pay [&c., as in the comvictwn], and also pay
the sum of for cost$y and that if the said several sums should not
be paid [ forthwith] the same should be levied by distress and sale of the
goods and chattels of the said Defendant ; and that in default of suffi-
cient distress the said Defendant should be imprisoned in the Gaol at
, for the space of , unless the said several sums, and all costs

and charges of the said distress, and of the commitment and convey-
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ing of the said Defendant to the said Gaol, should be sooner paid :
And whereas the said Defendant being so convicted as aforesaid, and
being [now] required to pay the said sums of and hath not
paid the same or any part thereof, but therein hath made default :
These are therefore to command you, in Her Majesty's name, forth-
with to make distress of the goods and chattels of the said Defendant,
and if within the space of days next after the making of such
distress the said sums, together with the reasonable charges of taking
and keepirg the Distress, shall not be paid, that then you do sell the
said goods and chattels so by you distrained, and do pay the money
arising by such sale unto the Clerk of the Peace (a) [if no Clerk of
the Peace, say to me] at , in the said District, that he (or 1) may pay
and apply the same as by law is directed, and may render the over-
plus, if any, on demand, to the said Defendant; and if no such dis-
tress can be found, then that you certify the same unto me, to the
end that such further proceedings may be had thereon as to the law
doth appertain,

Given under my Hand and Seal, this day of

, in the year of our Lord at
District aforesaid.
J.S. (r.8.)

No. 17.
Constablt’s Return to a Warrant of Distress.

I, W. T., Constable for the District, hereby certify to THoMAS
WiLLs, Esquire, Justice of the Peace of the said District, that by virtue
of this warrant I have made diligent gearch for the guods and chattels of
the within-mentioned A. B., and that I can find no sufficient goods and
chattels of the said A. B. whereon to ljvy the sum within mentioned.

Vitness my hand 187
W.7T.

No. 18.
General Form of Warrant of Commitment.
To the Constables of the District and to
Keeper of the Gaol at

Whereas on &¢., A. B., hereafter called the defendant, appeared
before me the undersigned Justice of the Peace for the said District, to

(a) Where there is no Clerk of the Peace, & Justice may act as Clerk of
the Peace, p. 12.

X
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answer the complaint of C. D, lhere state complaint] and on the con-
sideration of the said complaint, I adjudged the said defendant * to pay
the sum of dollars forthwith (or on ) and also to pay

dollars, costs to the said C. D., [to be leved by distress and sale of the
defendant’s goods - and chattels, and that in default of sufficient distress,
defendant should be ymprisoned for months, and no sufficient distress
whereon to levy said sums having been found)*® (omst these words when no
distress warrant 1s wssued.) Or when thé punishment is tmprisonment only,
it all the words between the asterisksl® I adjudged the said defendant
should be imprisoned in the said gaol for months (unless the sad
sums should be sooner pawd)) (omut these words where the pnnishment 1s
imprisonment only). These are therefore to command you the said Con-
stable to convey the defendant to the said gaol and deliver him to the
keeper thereof, with this warrant; and I command you the said keeper
to receive the defendant in the sail gaol, and there imprison him (and
keep him at hard labour) for the space of months (unless the sad

unless
distres
the sa
plaina)
for co
made

name,
substit

Tl
ing the
hearing
missed

sums should be sooner paid). And for your so doing this shall be your Ddi
sufficient warrant. distress

Given under my Hand and Seal, this day '
of 187 , at aforesaid.

T. WiLLs, J. P. (r.8.)

No. 19.

Warrant of IDustress for Cests upon an Order for Dismussal of an Ine
formation or Complaint.

To the Constables of District.

‘Whereas on last past information was laid [or complaint was
made] before the undersigned Justice of the Peace for the said District,
for that [&c., as in the order of dismissal]; and afterwards, to wit, on

at both parties appearing before me, and the said complaint_
[or tnformation] being by me duly heard and considered, and it mani«
festly appearing to me that the said information [or complaint] was
not proved, I therefore dismissed the same, and adjudged that the said
C. D., hereafter called the complainant, should pay to the said A. B.
the sum of for his costs incurred by him in his defence in that
behalf ; and I ordered that if the said sum for costs should not be
paid [ forthwith] the same should be levied of the goods and chattels
of the said complainant, [and I adjudged that in default of sufficient
_jdistress in that behalf the said complainant should be imprisoned in the
gaol at land there kept to hard labour), for the space of

\

J
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unless the said sum for costs, and all costs and charges of the said
distress, and of the commitment and conveying of the said C. D. to
the said gaol, should be sooner paid]:* And whereas the said com-
plainant being now required to pay unto the said A. B. the said sum
for costs, hath not paid the same or any part thereof, but therein hath
made default: These are therefore to command you, in Her Majesty's
name, forthwith to make distress, then follow the words in form 16,
substituting complainant for defendant.
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Commitment for Non-payment of Costs.

This can readily be adapted from the general form of commitment, alter- !
, ing the words after * on gonsideration of the complaint,” into, and on the
n (and hearing of the said complaint, I adjudged the same not to be proven and dis-
he smd missed the said complaint, and adjudged the complainant to pay the defendant
e your “Ddollars Sor the costs incurred by him in his defence, &c., to be levied by
distress, &o., as in form 18, substituting complainant for defendant.
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1. Oune of the most important duties of a Justice of the
Peace is to preserve the Peace, and to that end he has various
PO conferred upon him ; one of the most ancient and most
important of those powers is the authority to bind over parties
to keep the peace. The general authority is contained in the
Commission in the following words,—

“And to cause to come before you all those who, to any one or more
of Our people, concerning their bodies, or the firing of their houses, have
used threats, to find suflicient security for the peace, or their good beha-
viour towards Us and Our people ; and if they shall refuse to find such
security, then them in our prisons, until they shall find such security, to
cause to be safely kept.”

Binding over parties to keep the peace is a very useful re-
medy, and will be found suitable to a great variety of cases ;
it tends to prevent fights and breaches of the peace, and in
matrimonial differences, where threats are used, it is almost the
only remedy a Justice of the Peac#®ean apply ; it may not always
secure peace between the contending parties, but it will at=least
tend to prevent them coming to blows.

2. If a party has sustained violence from another, and has
reason to believe that it will be repeated, or if without actual
violence having been committed, he has been threatened with™
it, either by words or gestures, and thercfore goes in bodily fear,

; . ; :
he may compel thc*lcndor to enter nwo a recognizance, with

or without sureties, to keep the peace\towards him. (Surety

for good behaviour is now not used, because the sureties for the peace
»

include sureties for good behaviour.) .
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8. To warrant an application against another for sureties
to keep the peace, the applicant must make it appear from
reasonable evidence thft the party against whom he applies
intends personal violghce against him. But actual violence, or
even threats, will ngé be essentially requisite to furnish the evi-
dence ; it may congist in the looks, gestures, or conduct of the
party ; but in such case it 18 necessary for the complainant to
depose to his belief that such conduct, in fact, amounts to a
threat of personal violence, and that he is afraid the defendant
will do him some bodily injury. The complaint should be made
soon after the cause of fear has arisen (a).

4. One Justice, upon complaint on oath being made before
him, that from threats, &c., used within his jurisdiction Yowards
complainant, or from threats used against complainant’s wife or
child, or from threats used by a wife against husband, or husband
against wife, the complainant fears another person will do him,
his wife, or child, some personal injury, may issue his summons
or warrant against the party complained of.

y
5. Form or CoMPLAINT, —

——— District, NEWFOUNDLAND.
to wit.

The complaint, on oath, of A. B., of y in the said District [Fish-
eﬁnnu] before me, the undersigned Justice of the Peace for the said Dis-
trict, who saith on the day of last, C. D)., of ) [Fisherman ]
(/}:I'(' state the threats or cther acts of violence of which fAc complainant
cqmplains, in his very words, according to the facts, asthey took place) and
that from the abuve and other threats used towards me by the said C. D.,
[{am afraid that the said C. D. will do me some bodily “injury. 1 there-
fore pray that the said C. D. may be required to find sureties to keep the
peace-and be of good behaviour towards me.

(Sd) A.B.

Sworn before me, this  day of . 2
A.D.187 ,at , aforesaid.

T. WiLws, J. P,

(a) The right to apply for sureties to keep the peace, exists only where

personal violence is apprehended. Not injury to man’s property, (except set-
ting fire to his house).
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6. If the Justice is satisfied that the complaint is bona fide,
and there is any reasonable ground for apprehension of personal
violence, he will issue the summons or warrant for the appear-
ance of the defendant.

7. Form or Summons.—(a)

District, § NEWFOUNDLAND.

, to wit.
To C. D.

You are hereby required to appear in your proper perspn before the
undersigned Justice of the Peace for the said District, at aforesaid,
on the day of by ,. of the clock in the forenoon of he same
day, to answer the complaint of A. B. [kere state shortly the cgmplaint],
and to find sureties to keep the peace and be of good behaviour towards
Her Majesty and all Her liege people; and especially towards said A. B.,
and to be further dealt with according to Law.

Given under my Hand and Seal, this day of
A.D. 187 ,at aforesaid.
T. Wirrs, J.'P. (1.8.)

8. Form or WaRRANT,—()
—— I)istrict,% ’ NEWFOUNDLAND.

, to wit. ®
To the Constables of the said District.

Whereas complaint on oath has this day been made before me, one
of the Justices of the Peace for the said District, by A. B. of Fish-
erman, that [ Aere state the whole complaint in third person]: These are
therefore to command-you‘forthwith to arrest the said C. D., and bring
him before me or some other Justice for the said District to anawer the
said complaint and to be further dealt with according to Law.

Given under my Hand and Seal, this day of
A.D. 187 , at aforesaid,
T. WrLLs, J, P. (n.8.)

9. Upon the party being brought before the Justice, the
complaint is read over to him and he is asked if he have any
cause to shew why he should not give the required sureties. The
practice is, to conduct the hearing as an ordinary case of sum-
mary conviction (c).

(a) Service should be personal. _

(b) A verbal complaint will do evan when party is before the Justice on
another charge. [24 L.'T. (N. 8.) 547. Oke, 1474.] Itis only when war-
rant is to issue that information need be in writing and on oath.

(c) It is said that the party complained of capnot be allowed to contro-

-
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10. The recognizance ean only be to keep the peace and
be of good behaviour for Twelve months. The defendant cannot
be convicted of an assault as well (if one was committed at the
time) against the complainant’s protest, but if a complaint for
an assault is dismissed, and the Justice thinks, from the evi-
dence, that such a precaution is necessary, he may require the
defendant to keep the peace. [Oke, 1,474.] 1f sureties are re-
quired, and the defendant is not prepared with them, the .case
should be adjourned, to enable him to get them.

11. The amount of the recognizance should be proportioned
to the condition in"life of the parties, and the circumstances of
the case. In default of entering into recognizance, with surety
or sureties, the defendant is committed to jail ; it must not be for
more than twelve months [16 & 17 Vie., ¢. 80, s. 8], and-in
practice will hardly ever exceed three months. The recogni-
zance may be in the following form :

12. Form or Recoanizance.—Follow the form 8. 1, page 88,
and then write on the back of Recognizance,—

“The condition of this recognizance is such, that if the above boun~
den C. D. shall keep the peace and be of good behaviour towards the Queen
and all her liege people, and especially towards , of , aforesaid,
Fisherman, [the complainant] for the term of twelve months now next
ensuing, then the said recognizance shall be void, or else to remain in its
full force.”

18. Form or COMMITMENT FOR WANT OF SURETIES TO KEEP
THE PEACE.—

District, NEWFOUNDLAND.
to wit.

Fo the Constables of the said District, and the
Keeper of the Gaol at

Whereas A. B., &c., [here recite the complamt as in the warrant] and

vert the truth of the facts stated in the complaint. [R. v. Doherty, 13 East
171.]  All he is allowed to do, being to shew that the complaint is preferred
from malice only, or explain parts of the case that may be ambiguous.

Costs.—Oke holds that the defendant, when ordered to enteg into Recog-
nizance, must pay the fees for it, or Clerk of the Peace (or Magistrate where
no Clerk) may refuse to prepare it until such fees are paid, and if not paid,
the defendant stands committed in default of Recognizance. [Oke. Note,
1473.]1° It is doubtful whether 11 & 12 Vic., c. 43, is applicable.

"
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whereas the said C. D, was this day brouglit before me, Thomas Wills,
a Justice of the Peace for the said District, at , to answer the said
wcomplaint ; and I the said Justice have ordered and-atjudged that the
said C. 1. shall enter into his own recognizance in the sum of dollars,
with two sureties in the sum of dollars each, to keep the peace and
be of good behaviour towards Her Majesty and all her liege people, and
particularly towards the said A. B., for the term of months now next
ensuing, and inasmuch as the said C. D. hath refused or is unable to enter
into the said recognizance with such sureties, 1 hereby command you the
said Constables or one of you forthwith to convey the said C. D. to the said
Gaol and to deliver him to the Keeper thereof with this warrant; and I
command you the said Keeper to receive the said C. . into your custody
in the said Gaol, and there safely keep him for the space of monthe,
unless in the meantime he enter into the said recognizance with such
sureties,

Given under my Hand and Seal, at , aforesaid,

this day of y A. D. 187
T. WiLts, J. P.

14. AssavrLt Dermnep.—An assault is an attempt by force,
or violence, to do bodily injury to another. It is an act of ag-
gression done against or upon the person of another without
his consent ; not necessarily against his will, if by that is implied
an actual resistance or expression of objection made at the time.
It is not necessary that the party should receive an injury, as
striking or throwing a stone, or riding at another, or striking a
horse whereon another is riding, whereby he is thrown, or hold-
ing up the hand in a threatening manner, or any other circum-
stances denoting at the time an intention, coupled with a present
ability, of using actual violence against the person, will con-
stitut:c- an assault. If the person be actually struck or even
touched, the offence is a battery, which includes an assault.
But in order to constitute an assault punishable by the criminal
law, the act must have been d&lc with a hostile intention ; for
instance, placing the hand on another person’s shoulder to call
his attention to the hose of¥ fire engine, 18 not such an assault.
M@ e words do not amount to an assault. A brgach of the peace
ca®only be justified when used to prevent a breach of the peace,
although the circumstances of the provocation may be taken
into consideration in awarding the punishment. It is clearly
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established by the recent case of R. v. Pearson, 89 L. J. (M. C.)
76, and 22 L. T. (N.) 126, that Justices have no summary juris-
diction in any case of assault where a question of title arises,
although there may have been an excess of force or violence in
the assault. The remedy will be by indictment. In a prosecu-
tion for assaulting the constable, it is sufficient to prove that he
acted in that character without producing his appointment, al-
though he may have been appointed under a local Act. [Berry-
man v. Wise, 4 T. R. 866, and Butler v. Ford, 1 C. & M. 622.]
Stone, p. 62.

15. Common Assavrr.—Where any person shall unlawfully
(a) assault or beat any other person, two Justices of the Peace
upon complaint (b) by or on behalf of the party aggrieved, may
(¢) hear and determine such offence— Punishment, on conviction,
at the discretion of the Justices, either by imprisonment in gaol
for not exceeding two months (d), or else such fine as shall
appear to them to be meet, not exceeding, together with costg
(if ordered), the sum of twenty-four dollars; and if not paid,

() Where stones were thrown by a mob at a Constable, but no evidence
was given showing from which of ten persons who were summoned the blow
proceeded, it was held that the Justices were right in dismissing the (‘(;?nplaint,
and that in such a case the rule that all were equally guilty participators did
not apply. (Tuckey v. Little, 27 J. P. 135.] A ’

(v) The complaint, under the 42nd and 43rd sections, need not be upon
oath unless a warrant be granted ; the proceedings being, under the 76th sec-
tion, regulated by Jervis's Actygpnd™here being nothing in that Act which re-
quires the information on which a summons issues to be on oath. The pom-
plaint under s. 42, may be * by or on behalf of the party aggrieved,” “thus
enabling a parent or a friend to complain on behalf of a child, and under s. 43
by the * party aggrieved or otherwise,” i. ¢., either the party or a stranger. »
(25 J. P. 658.]

(c) The jurisdiction of the Justices will not be taken away by the parties
settling the matter without the sanction of the Justices. They can still hear,
and if the evidenee be sufficient, convict of the oftence. [Ez parte Bryant,
27 J. P. 332.]

(d) If an agsault on a Constable be such as might be justified in point of
law, if the complainant had not been acting in the execution of his duly as a
Constable, it will be necessary to proceed for the oftence of assaulting him in

the execution of his duty. '

X
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either immediately after convietion or within such period as the
said Justices shall appoint, imprisonment in gaol, with or with-
out hard labor, (a) for not exceeding two months (b), unless such
fine and costs be sooner paid. [24 & 25 Vie., ¢. 100, 8. 42.]
No appeal.

16. AceravaTEp Assavrr oN WomEr axp CHiLprEN.—When

any person shall be charged beforaxtwo Justices of the Peace (c)

or a Stipendiary Magistrate with an assault or battery upon any
male child, whose age shall not, in the opinion of such Justices,
exceed fourteen years, or upon any female, either upon the com-
plaint of the party aggrieved or otherwise, the said Justices, if
the assault or battery is of sueh an aggravated nature (d) that
it cannot in their opinion be sufficiently punished under the pro-
visions hereinbefore contained ag-to common assaults and batte-
ries, may proceed to hear and determine the same in & summary
way—Punishment, on convicpion, by imprisonment in gaol, with
or without hard labor, for not exceeding six months, or a fine
not exceeding (together with costs) ninety-six dollars, and in

default of payment, imprisonment in gaol, for not exceeding six
months (but not exceeding two months if the penalty does not
exceed five pounds, see S. P.), unless such fine and costs be
sooner paid ; and if the Justices shall so think fit, in any of the
said cases, shall be bound (i.e., in & specific sum), to keep the
peace and be of good behaviour for any period not exeeeding

(a) Consol. Btat. p. 281. In all sentences of imprisonment wndér sum-
mary convictions, such sentence of imprisonment may be with hard labour
during the term of imprisonment, in the discretion of the convicting Justice.

(b) The term of imprisonment is now regulated by the amount of the
penalty. (See “ Bmarn Penavries Acr,” Cap. 13 p. 121.)

(¢) See p. 9, Manual, as to power of J. P. when‘ Stipendiary Magistrate
absent, &o. *

(d) A conviction may be sustained, althoygh evidence may be given im
support of a higher offence than that of askault, as rape, as the Justice may
coysider such evidence insufficient or untrue. If, however, a felony be proved,
the offender ghould be committed for trial. [Ex parte Thompson, 80 L. J. 19,
and Wilkinson v. Dutten, 32 L. J. 162.] d
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six (a) months from the expu-a.txon of such sentence. [Id 8. 48.]
+ No appeal.

17. Cerriricate or Dissussan.—If the Justices upon the
hearing of any such case of assault or battery upon the merits,
where the complaint was preferred by or on behalf of the party
aggrieved, under either of the last two preceding sections, shall

Odeetn the offence not to be proved, or shall find the assault or
battery to have been justified, or so trifling as not to merit any
punishment, and shall aceordingly dismiss the complaint, they
shall forthwith make out a certificate (b) under their hands,
stating the fact of such dismissal, and shall deliver such certifi-
cate to the parfy against whom the complaint was prqferrbd
[1d. 5. 44.]

18. Reuease.—If any person shall have obtained such cer-
tifigate, or having been convicted, shhll have paid the whole
amount adjudged to be paid, or shall have suffered the imprison-
ment, or imprisonment with hard labor, awarded, in every such

. (a) If an oftender who has been adjudged to pay a fine, and in default to

" be imprisoned, and to enter into & recognizanee to keep the pe&e at the expi-
ration of his sentence, should pay the penalty, after having been in prison for
some time, tho recognizance must be entered into immediately on the payment
of the penalty, this being the expiration of his sentence ; and the warrant of
detention, consequent on his refusal to be so bound, should, it seems, be con-
tained in the warrant of commitment for the assault. It is doubtful whether
the convicted party ean be ordered to find sureties for his good behaviour.

(b) The Justices cannot refuse to grant this certificate, but it is not neces-
sary to draw it up unless applied for [ Hancock v. Somes, 29 L. J. 196]; and
the word- forthwith” means ** forthwith upon application.” [Costar veHeth-
erington, 28 L. . 198.] The certificate’can be granted in those cases onty
where the complaint is dismissed upon the merits, i. e., after a hearing of the
case ; the decisions in T'unnecliffe v. Tedd, 12 J. P. 249, and Bradshaw v.
Vaughton, 25 J. P. 102, will therefore cease to be of any authority under the

)present statute. (25 J. P. 658.] This certificate /cannot be granted unless
the complaint is preferred * by or on behalf of the party aggrieved.” The
certifigdte avill be a bar to an indictmeunt for dnlayfully wounding [R. v, Ei-
ringsdn, 81 L. J. 14); but not to an indictment ‘for manslaughter. [R. v.
Morris, 31 J. P. 516 ] The certificate will not prevent Justices ordering the

. deféndant to eater into a recognizance to keep tHe peace. [Ezx parte Davis,
35J. P.5661.] Asto the assault charged fn an indictment being the same as
that referred to in the certificate, see R. v. Westley, 22 J. P. 487.
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case he'shall be released (a) from all further or other proceed-
ings, civil or crimjnal, for the same gause. [ld. s. 45.]

19. Ovuster or Jurispiorion.—In case the Justices should
find the assault or battety complained of to ha¥¥been acgom-
panied by any attembt to commit felony, or be of opinion that
the same is, from any other circumstance, a fit subject for a
prosecution by indictment, they shall abstain from any adjudi-
cation thereupon, and shall deal with the case, in all respects,
in4he same manner as if tﬁy had no-authority finally to hear
and determine the same: | Provided also, that nothing herein
cpntained shall authorize any Justice to hear and determine any
case of assault or battery in ‘which any question shall arise as
to the title (5) to any lands, tenements, or hereditaments, Qr any
interest therein or accruing therefrom, or as to any insolvenéy or
any execution under the prqcess of any courtof justice. [Id.s.46.]
. 20. Assavrrine CrereYmMEN, ETO.—Whosoever shall, by
threats or force, obstruct or prevent, or endeavour to obstruct or
prevent any clergyman or other minister in or from” celebrating
divine’ service, or otherwise officiating in any church, chapel,
meeting-house, or other place of divine worship, or in or from
the performance of his duty. in the lawful burial of the dead in
any churchyard or other burial-place, or shall strike or offer any
violence to, or shall, upon any civil process, or under pretence
of executing any civil process, arrest any clergyman or other

(a) But if there be neither a dismissal with a certificate thereof, nor a
oonviction, but merely an order for the defendant to enter into his recogni-
zance to keep the peace and pay the costs thereof, no release can be pleaded.,
[Hartley v. Hindmarsh; 35 L. J. 264.| Conviction, with payment of the fine,
is an answer to an action for injuries to business occasioned by the assaulf.
[Solomon v. Frinigan, 30 J. P. 756.]

Gb) There must be some colour of title, the bare assertion of right being
insufficient to oust the jurisdiction of the Justices. (See cases under * OusrER
or JurigpicTION,” title ¢ PracricE,” post, and pages 14 and 15 Manual.)
Justices cannot convict where the assaultghs arisen from any of the causes
mentioned in the proviso to the 46th sectftn, althotigh there may have been
excess of force or violence. [R. v. Pearson, 834 J. P, 582.] If the summary
jurisdiction is ousted, the Justices may commit for trial at the Supreme Court
or Quarter Bessions.
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minister who is engaged in, or to the knowledge of the offender
is about to engage in, any of the rites or duties in this section
aforesaid, orwho to the knowledge of the offender shall be going
to perform the same, or relurning from the performance thereof,
shall be guilty of a misdemeanor.—Pun. imprisonment not ex-
ceeding two years. [[d.s.86.] Indict. offence.

21. AssaurLtiNG MAGISTRATE, ETO., ON ACCOUNT OF WRECK.—
Whosoever shall assault and strike or wound any magistrate,
officer, or other person whatsoever lawfully authorized, in or on
account of the exercise of his duty in or concerning the preser-
vation of any vessel in distress, or of any vessel, goods, or effects
wrecked, stranded, or cast on shore, or lying under water, shall
be guilty of a misdemeanor.—Pun. imprisonment not exceeding
two years., [Id.s.87.] Indiet. offence.

22. Assavrr wite INTENT 10 ComMrr Ferony, or o Prace
Orricers, Ero.—Whosoever shall assault any person with intent
to commit'felony, or shall assault, resist, or wilfully obstruct any
peace officer in the. due execution of his duty, or any person
acting in aid of such officer, or shall assault any person, with
intent to resist or prevent the lawful apprehension or detainer
of himself or of any other person for any offence, shall be guilty
of a misdemeanor.—Punishment under foregoing section not ex-
ceeding two year’s imprisonment.—Indict. offence.

28. Whosoever shall be convicted upon an indictment for
any assault occasioning actual bodily harm.—Punishment im-
prisonment not exceeding one year.

24, "Whosoever shall be convicted upon an indictment for
a common assault.—Punishment imprisonment not exceeding
one year.

26, AssauLt oN aNY ConsTaBLE.— Where any person ig con-
vieted of an assault on any constable when in the execution of hisg
duty (@), such person shall be guilty of an offence against this Act,

(a) It is sufficient in the case of all peace officers to prove that they acted
in that character, without producing their appointment [Berryman v. Wise,
4 T. R. 866); and in Butler v. Ford, 1 C. & M. 622, the Coust held that
proof of acting was sufficient, although the constable was appointed under a
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and shall in the diseretion of the court, be liable either to pay &
penalty not exceedfhg ninety-six dollars, and, in default of pay-
ment, to be imprisoned, with or without hard labor, for a term
not exceeding six months, or to be imprisoned forsany term not
exceeding six months, or in case such person hag been convicted
of a similar assault within two years, nine months, with or with-
out hdrd labor. (84 & 85 Vict., c. 112, s. 12] (a).

26. Rror Dermvep.—A riot is a tumultuous disturbance of
the peace by three or more persons assembling together with an
intent to assist each otherin the execution of some enterprise
of a private nature, and afterwards actually executing the same
in a violent and turbulent manner to the terror of the people,
whether the aet intended were of itself lawful or unlawful. If,
after so assembling, they do not proceed to execute their purpose,
it is an unlawful assembly only—if they proceed to execute the
act, but do not exeeute it, it is ealled a rout. The distinction
between a riot, rout, and unlawful assembly, has thus been

local Act. “In R. v. Forbes and another, 10 Cox C. C. 382, the defendant was
convicted before the Recorder of London for assaulting two police officers who
were in plain clothes, although the prisoners contended that they did not know
that the men were constables. A person charged in the information with as-
saulting a constable in the execution of his duty,cannot be convieted of a
common assault on the hearing of such information [R. v. Brickhall, 33 L. J.
156] ; but a fresh information may be:laid. On an indictment for assaulting a
constable in the execution of his duty, it appeared that the assault was com-
mitted whilst the constable was attempting to arrest the accused on suspicion
of having stolen trees under the value of one pound which the accused was
carrying—to show that the constable was justified in suspecting and arresting
the accused, the constable was allowed to be examined in chief as to the general
character of the accused, but not as to the ground of his suspicion. [R.v,
Tuberfield, 11 L. T. 385.]

(a) This section does not create the oftence of assaulting a constable ; but
when any person is Bummarily convicted of an assault on a constable under
any of the several statutes relating to borough, county, special, or other con-
stables, then the penalty or imprisonment authorized by this section is substi-
tuted for the punishment imposed by any former statute. The right of appeal
given by any statute does not appear to be aftected. The punishment for the
offence of * resisting & constable in the execution of his duty”’ is not altered
by this section.
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stated :—A riot is & tumultuous meeting of persons who are
guilty of actual violence ; a rout where they endeavour to com-
mit an act which would make them riotous; and an unlawful
assembly where they meet with an intention to make a riot, but
neither carry their purpose into effeet nor make any endeavours
towards it. [2 Ch. Crim. Law, 2nd ed. 481, notes citing 8 Inst.
176 ; Hawk. b, 2, c. 65, ss. 1, 8, 9.]

It is laid down by Boothby, that any meeting whatever of
great numbers of people with such circumstances of terror as
cannot but endanger theé public peace, or excite alarm amongst
persons of reasonable firmness and courage, is unlawful, The
jury should consider whether the circumstances are such as that
persons having families and property there, would have reason-
able ground to fear a breach of the peace ; and evidence was
held to be receivable from a superintendent of police, that per-
sons had complained to him of being alarmed by the meeting
which defendant had atiended, and where violent speeches were
delivered, aind that it was not necessary to call the persons who
made the complaint.— [Boothby's Syn., p. 885.] —But the exhi-
bition and demonstration of physical force, that is, the mere
display of numbers, without any evidence that such force was
used or threatened to be used, or without other eircumstances
calculated to produce alarm, as, for instance, being armed with
bludgeons, &c., will not render a meeting illegal, provided the
object of such meeting be not in itself unlawful. [O'Connell's
Case.]. The persons engaged in an unlawful assembly, rout,
or riot, may be required to enter into sureties to answer an in-
dictment for a misdemeanor, at the Quarter Sessions or Supreme
Court, and be punished on conviction by fine or imprisonment, or
both ; but if the offenders amount to twelve in number, and do

not disperse after proclamation as hereinafter mentioned, it is
a felony. / ’

27. Persons wor Dispersive arter Prooramarion.—If any
persons to the number of twelve or ‘more, being unlawfully,
riotously, and tumultuously assembled together, to the distur-
bance of the public peace, and being required by any justice,
sheriff, mayor, bailiff, &c., by proclamation in the King’s name
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substif@gtion of the * Queen” for the * King,” R. v. Child, 4 C.
and P. 442), to disperse themselves, and peaceably depart,"shall,
to the number .of twelve or more, unlawfully, rietously, and
tumultously ‘remain or continue together, for one hour after
such proclamation—Felony [1 Geo. 1, stat. 2, e. 6, 8. 1], and
nc triable at the sessions. Opposing or obstructing by force any
person making such proclamation ; and persons so being riot-
ously assembled, to the number of twelve or more, to whom
proclamation should have been made, if the same had not been
hindered, and not dispersing within one hour, having knowledge
of such hindrance—Felony [1 Geo. 1, stat. 2, ¢. 5, 8. 5], and
not triable at the sessions.

28. Arrrenension or OFreNDERS.—Persons so assembled,
and not dispersing within one hour after proclamation, may be
seized by any justice, sheriff, mayor, peace officer, or other per-
son commanded by them respectively to assist, and forthwith
carried before'a justice. [1)Geo. 1, stat. 2, ¢. b, 5. 8.]

29. Rior or Arrray GENErALLY.—Persons ‘guilty of a riot,
affray, or other disturbance of the public peace, may be appre-
hended at the time without a warrant,. and conveyed before a
justice, who may bind them over to keep the peace, or commit
them for trial for a misdemeanon

80. Whenever it shall be found that the ordinary constabu-
lary force is insufficient to maintain the public peace of any
locality, any stipendiary Magistrate, or in his absence a Justice,
may call on and appoint such number of persons as may be

(in thaxnct form (a) mentioned in the 2nd section, except the

(a) The Justice of the Peace or other person authorized by this Aet to
make the said proclamation, shall among the said rioters or as near to them
a8 he can safely come, with a loud voice command or cause to be commanded,
silence to be whilst proelamation is making, and after that shall openly and
with loud voice make, or cause to be made, proclamation in )hese words, or
like in eftect :—Our Sovereign Lady the Queen chargeth and commandeth all
persons being assembled, immediateWj to disperse themselves, and peaceably to
depart to their habitations or to their lawful business upon the pains contained
in the Act made in the first year of King George, for preventing tumults and
riotous assemblies. Gob sAVE THE QUEEN: [1 Geo)1 St. 2, c. b, sec. 2.]
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deemed necessary to act as special constables in such locality ;
and every stipendiary Magistrate or Justice may administer to
every person so appointed, the following oath :

81. I, ——, do,swear that I will well and truly serve our
Bovereign Lady the Queen in the office of special constable for
the district of ——, without favor or affection, malice or ill-will ;
and that I will, to the best of my power, canse the peace to be
kept and preserved, and prevent all offences against the persons
and properties of Her Majesty’s subjects ; and that I will dis-
charge the duties of my said office faithfully, according to law.
S0 help me Gon. Cap. 88, s. 7, Consol. Stat.

82. And if any person, being so(called on or appointed a 'y
special constable, as aforesaid, shall wefuse to take said oath *
when required by the stipendiary Magistrate or Justice so ap-
pointing him, he shall be liable to be convicted thereof forthwith,
before the stipendiary Magistrate or Justice so requiring him,
and to forfeit and pay such sum of ey, not exceeding twenty
dollars, as to said Magistrate or Justice.may seem meef} or im-
prisonment for a period not exceeding two calendar months.

88. Whenever it shall be deemed necessary 40 nominate
and appoint such special constables, notice of euchv"’nomination
and appointment, and of the circumstances which yendered such
nomination and appointment necessary, shall be forthwith
transmitted by the stipendiary Magistrate or Justice making
such appointment, to His Excellency the Governor in Couneil.
Idem., Sec. 8,

4. Any constable, in the execption of his duty, may eall
#_ny by-stander, in the Queen’s name, to aid him in pre-
vénting a breach of the peace, whenever a breach of the peace
is imminen$, or to aid him in arresting and detaining in custody
any person who is riotous or disorderly, or is committing a
breach of the peace ; and if any by-stander shall refuse or neglect
to aid such coustable when so called upon, he shall be deemed
guilty of a misdemeanor, and may be tried for such offence in a
summary manner before a stipendiary Magistrate, and, on con-
viction, may be fined a sum not exceeding ten dollars, or be

z
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imprisoned for a period not exceeding ten days. (89 Vie., Cap.- 12,

Bec. 18.) _ \

85. Mrmrrary Forox.—If it should be found that the eivil
power is insufficient, the mulitary may be called upon by the
Magistrates to act.” It is scarcely necessary to observe, that
their active services should not be required unless it is evident
that the constabulary foree is inadequate to maintain the peace.
It may, however, be expedient to request the military to hold
themselves in readiness, as the knowledge of such a step having
been taken by the Magistrates, will frequently prevent an out-
break, by convincing the parties of the power and determination
of the Magistrates to suppress any disturbance which may arise.
The officer in command requires a written application to be made
for the aid of the military, in order that he may be enabled to
produce it at any future time as his proteetion against personal
responsibility.

86. Ovosine Pusric Houses.—By Bection 24, License Aet,
1876,—Any two Justices of the Peace, or any BStipendiary Ma-
gistrate, acting for any district or place where any riot or tumult
happens, or is expected to happen, or where any election may
be taking place, or is about to take place, may order every
Licensed Person, in or near the place where such riot or tumul$
happens or is expected to happen, or where such election is tak-
ing plaee or is about to take place, to elose his premises during
any time which the Justices or Magistrate may order ; and any
Person who keeps openyfiis premises for the salg of Intoxieating
Liquors during any time during which the Justices have ordered
them to be closed, shall be subject to & penalty *mot exceeding
one hundred dollars ; and it shall be lawful for any person, act-
ing by order of any such Justices or Magistrate, to use such force
as may be necessary for the purpose of closing such premises.
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Magisterial Enquaries.

CHAPTER XV.

MAGISTERIAL BNQUIRIES.

SeorioNs SEcTIONS
1.—Office of Coroner abolished. 4.—Powers of Magistrates in such
2.—Reasons for its abolition. enquiries.
8.—How enquiries into sudden deaths | §5.—Fees and expenses.
should be conducted ; impor- | 6.—Enquiries respecting Fires.
tance of Magistrate’s duties. 7.~Powers of Justices.

1. The Loocal Act 88 Vie., Cap. 8, Bec. 1, abolished the
office of Coroner and did away with Coroners’ Juries ; and in the
second section it is provided that in place of a Coroner’s Inquest,
an enquiry respecting the death shall be held by a Stipendiary
Magistrate (a), who for that purpose has all the powers of a
Coroner.

2. The Corover’s Inquest was only a preliminary enquiry,
and for the purposes of investigating into crime, it was found a
cumbersome, expensive and unsatisfactory machinery. In many
instances, after all the investigation had gone on before the
Coroner's Jury; the Depositions had to be taken over again before
a Magistrate ; it was, therefore, very wisely abolished. It was a
very ancient institution, and in its day had been of good service,
but for the detection of crime, a Magisterial enquiry, conducted,
when necessary, with secrecy, and with promptitude, is found
much more efficient and economical.

(a) The Magistrate could only investigate where there was some criminal
charge. The Coroner could hold an inquest in all the cases mentioned in the
4th section, even where there was not the smallest suspicion of erime. Itisin
the interest of society that every sudden death should be investigated ; in the
majority of instanoes the causes of death is clear, and then the enquiry will
be a mere matter of form; but sometimes there may be suspicious circum-
stances, and in those cases the Justice should use every precaution not to let
the suspected or guilty party escape. When the enquiry shapes itself into a
criminal charge, the Magistrate will proceed to take the depositions as fer an
indictable oftence, as directed in Chapters 8 & 9.
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8- Enquiries into sudden deaths are amongst the most diffi-
cult and responsible duties a Magistrate has to perform, they
are also nearly always of an umpleasant nature. The investi-
gafigg Maghstrate should in all cases see the body of the deceased ;
it is not absolutely necessary that he should hold his enquiry as
the Coroner was bound to do, *“in view of the body of de-
ceased, then and there lying dead ;" but it is advisablé in all cases
that he should see the body, and in all cares he should have the
body identified. Sometimes these enquiries, even when they do
not involve a criminal charge, are of-a very important public
nature ; they may, as the T'igress enquiry, or the recent Thunderer
enquiry in England did, involve the question réspecting the safety
of boilers, sometimes, as in the Mayaguezana enquiry, questions

«of seamanship and the duties of pilots, questions as to the pro-
per working of mines, and a variety of other questions may be
involved, In all guch cases the Magistrate is expected to con-
duct the enquiry with intelligence and discretion, and above
everything to act inddpendently, u:ti{out Jear, favor or affection”
towards any one.

4, “ That, in all cases of persons alalri drowdled, suddenly dead, felo
de se, or dead in prison, or in cases where the Medical Attendant on any
deceased person shall refuse to certify that such deceased person died
from patural causes, an enquiry respecting the death of such person shall
be held by a Stipendiary Magistrate ; and for that purpose, in addition to
all other powers possessed by him as such Stipendiary Magistrate, he
shall have and exercise all the powers, excepting the power of summon-

, ing Juries, which now is or may hereafter be vested in a Coroner under

the law of England ; and the proceedipgs in such enquiry, and all depo.
sitions connected therewith, shall be| transmitted to the Attorney or

Solicitor General for such further proceedings as may be required by
law.” (a). 88 Vie, c. 8, see. 2.

These powers include authority to summon and compel by
warrant the attendance of all necessary witnesses and the pro-
duction of all papers, &c. To enter all places where the dead
bodies may be, and also, when necessary, to disinter the body.

(a) It is nearly always advisable for the Magistrate in forwarding the
depositions to write to the Attorney or Solicitor General fully on the subject.

. »
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5. The following fees shall be ‘lowed and paid on such
enquiries, viz. :— v '

Fee for one medical witness convervyti*eces PF 00

Every necessary post mortem examination... «.... «« 8 00

Every necessary witness (¢ach day's attendance)

And ‘reasonable expenses actually incurred and authenticated by
proper accounts and vouchers. The Government shill defray any further
reasonable and necessary dharge that may be incurred in special cases. (a).
Idem. Sec. 3.

6. As the power of a Magistrate to hold ag enquiry depends
upon a charge being made that some person hds either committed
or is suspected to have committed some offence, it Wwas deemed
advisable to give Justices the power to hold an investigation into
the causes or origin of all fires; the necessity for this power
arises from the fact that arson is essentially a secret crime, near-
ly always very difficult to detect and always very difficult to
prove. On the grounds of public safety, therefore, this extra
power has been conferred on Stipendiary Magistrates and Jus-
tices by Sec. 9, Consol. Stat. Cap. 18, as follows :—

7. Whenever any building or property shall be injured or destroyed
by fire, tl* Stipendiary Magistrate or Justice for the District in which
such fire § occur, or such Justice as the Governor in Council may
appoint therefor, shall make such investigation to ascertain the origin or
cause of the fire; and such Magistrate or Justice may enforce the atten-
dance of such persons to give evidence before him as he may require, by
summons or warrant, and examine them under oath, and the proceedings
and all depositions connected therewith, shall be returhed to the Attorney
General for such further proceedings as may be prescribed by law. (b)

(a) All the vouchers should be certified by the Magistrate holding the
enquiry ; he should not request the Doctor to hold a}ost mortem examination
unless there is an absolute necessity for it, and some important information
to be gained by it. The Magistrate gives the authority to hold the post mortem.

(b) Should the investigation prove a prima facie case against any person
for arson, the investigating Magistrate should proceed as for an imdictable
oftence in the manner prescribed in Chapters 8 & 9, taking care always to ao-
quaint the Attorney Geeneral with his proceedings promptly.
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CHAPTER XVI.

INTOXICATING LIQUORS.

BEcTIONS
1.—Effect and object of the Act.—
Construction.
2.—Penalty for sale without License.
8.—Licenses may be granted by Ma-
gistrates ; Proviso on refusal.
4.—Licenses Wholesale and Retail.
5,—Licenses—form of ; Proviso ;
Licensing days.
6.—Fees on Licenses.
7.~Payment of License; Bonds.
8.—~Qocoupier to be Licensed.
9,—Registry by Clerk of Peace or
Magistrate ; Licensed Persons
—list of.
10.—Wholesale License—less than 2
gallons not to be sold ; Not to
be drunk on premises ; penalty.
11.—Name of Licensed party, &o., to
be painted over outer door ; pen-
alty for non-compliance.
12.—Penalty for exhibiting signs, &o.,
by Persons not Licensed.
13.—Penalty for adulteration.
14.—Penalty for possession pf-edulte-
rations.
15.—Penalty in case of Persons un-
der 16.
16.—Habitual drunkards—Magistrate
may prohibit sale to; Penalty
for supplying after notice.
17.—8ale or pawn of Goods for Li-
quor ; Restitution and Penalty.
18.—Recovery or set-oft for Liquor ;
Securities for, void.
19.—Close of Licensed houses ; Pen-
alty for non-compliance.

BrcrioNs

20.—Penalty for presence on premises
after hours.

21.—Penalty for games, disorderly
conduot, sale to drunken Per-
sons, &o.

22.—Harboriug Constables—penalty
for.

28.—Powers of Person licensed ; pen-
alty for refusal to quit.

24.—Power of Justices to close houses ;
Penalty.

25,—Constables to visit Unlicensed
houses ; Penalty for interrup-
tion.

26.—Penalty for oftences against Aot
not specified.

27.—~License may be granted for short
periods.

28.—Prosecutions to be commenced
within 6 months; Triable under
11 and 12 Vie., Cap. 43, Im-
prisonment.

29.—Nature of proof required.

80.—Use of bottles, &c., or Persons
drinking or drunk, sufficient
prima facie case.

31.—Burden of proof ; Judgment may
go notwithstanding variance ;
Proviso for surprise.

82.—Act of wife, &o., presumptively
act of husband, &o.

83.—Appeal.

84.—Conviction not to be quashed for
want of form.

85.—~Licenses may be forfeited.

86.—Liability of married women, &o-
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Suerions SEcrioNs

87.—Appropriation of fines. 48.—Form of Bond—Retail License.
88.—Repeal. 44.—Form of Complaint.
89.—License Act, 18765. 45.—~8ummons,
40.—Hules made by Magistrates, St. | 46.—Conviction.

John’s. 47.—Notice of Appeal.
41,—Form of Wholesale License. 48.—Bond in Appeal.
42.—Form of Retail License.

1. The Act 88th Victoria, cap. 8, cited in all proceedings as
* License Act, 1875,” consolidates the law on the subject of
granting licenses for the shle of intoxicating liquors, repeals
cap. 50, Consol. Statutes, ‘* Of Licenses for the sale of Intox-
icating Liquors,” and makes great amendments in the old law.
One most important amendment is as regards the proof required
to convict a person of selling without license ; the old law not
only required proof of consumption but also evidence that money
actually passed ; the whole burthen of proof was thus thrown
on the prosecutor, and the effect wus, that except in very fla-
grant cases, the guilty escaped. The new law (sec. 80) provides
that the possession of bottles, &c., usually employed for hold-
ing liquor recently used, or the presence of persons drinking or
drunk, shall be prima facie evidence of selling without a license.
Bec. 29. There is no neocessity for proof of money having pas-
sed or that liquor was actually consumed ; all that is required
is that there shall be evidence to satisfy the Magistrate that a
transaction in the nature of a sale took place. This great chg.nge
in the law would, at first sight, appear to be very harsh and
unfair, but it must be borne in mind that where liquor is sold
without license it is always solM in secret and in what are com-
monly known as ‘‘ shebeen” shops ; that many tricks and devi-
ces are adopted to evade the law, and that if the license law is
not to be a mockery, exclusive and peculiar powers must be
given to Magistrates and Constables, in order that they may deal
effectively with unlicensed houses, which produce very great
mischief. The present law treats the sale of liquors as a nox-
ious traffic, that for the sake of public morality must be kept
within the strictest bounds. The main objects of the Act are
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two-fold ; first, to regulate the sale in licensed houses ; secondly;
to prevent, by all means, unlifensed persons from selling. Even
with the extensive powers given by this Act, the shebeg shop
still flourishes. ' The carrying out of this law justly, vigorously
and impartially, is one of the Magistrate’s most important duties,
and one in which he renders the most valuable serviees to the
moral welfare of, the community in which he resides. The first
section of the Act provides that,—

“Intoxicating liquors, in this Act and the Schedules thereto, shall be/
construed to signify ale, wines, malt and spirituous liquors of every kig;.'z'

2. No intoxicatipg liquor shall be sold unless by license,
under a penalty of not less than ten dollars, nor more than one
hundred dollars, for every offence. (a) ,

8. Licenses may be granted by the Stipendiary Magistrates
to such Persons residg;np within their jurisdietion as shall be
approved of by them. Provided, that where a license is refused
by such Magistrates, the Governor in Council, on good and suf-
ficient reasons being shewn, may order the said license to be
granted. The said Magistrates may make rules respecting the
application for and the terms and modes of granting licenses in
accordance with the provisions of this Aect, subject to the ap-
proval of the Governor in Council. () ~

4. Licenses shall be of two kinds, wholesale licenses and
retail licenses.

5. All licenses shall be in the forms in Schedule A, and
ghall be held on the terms and conditions in such forms men:
tioned, and shall continue for one year from the date thereof.
Provided, that whenever, by rules made under the third section
of this Act, the Magistrate shall fix a certain day or days in the
year+for the granting of license, the licensing Magistrate may, in
the case of any licenses existing at the time qf the making of
E\such rules and expiring before any of the sa%; lieensing days,
grant to the holder thereof a license, to continwe and be in force

(a) The summens for selling without a license should state a breach. of

this section.
(b) A copy of the r;les adopted in St. John's, and whiph are found to

work well, is given in see, 40.
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till the next regular licensing day, at a charge in proportion to
th& annual gharge for such license, and subject in all other re-
spects to the provisions of this Act in relation to annual licepses.

6. The charge for such licenses shall be as follows :—For
the wholesale license, one hundred dollars ; for wholesale license )
to sell malt liquors only, fifty dollars ; retail licenses not more
than seventy dollars nor less than ten dollars. The amount
shall bg in the discretion of the Magistrates granting such retail
licenses, and be regulated by them according to the situation of
the licensed premises and their annual value for the purposes of
such licenses. (a)

Z. Every person to whom a retail license shall be granted,
shall, before receiving the same, pay the license money for one
year, and all persons applying for retail licenses shall, before
obtaining such licenses, enter into a bond with two approved
sureties in the form in Schedule B, which bond shall be pre-
pared by the Clerk of the Peace, or by the Magistrate where

there shall be no Clerk of the Peace, and when executed jhall
be filed by the said Clerk of the Peace or Magistrate.

8. No retail license shall be granted to any one but the
occupier of the premtises on which the said infoxicating liquors
shall be #bld, exposed or offered for sale; but in case of the
death or insolvency of the person licensed, a Magistrate may
make such order thereon as shall suit the circumstances of such

case. (b)
9. The Clerk of the Peace in every District, and where there
18 no Clerk of the Peace, the Magistrate, shall registerin a book
a list of licenses with the dates thereof, the names, additions,
. and residencds of the parties licensed, and a memorandum of
the houses or shops for which the licenses are granted, and of
the bonds taken, and the license money, and fines, and penal-

(a) 'I'he amount should be regulated by the businsess done or likely to be
done in selling liquor.

(0) In carrying ot this section, Magistrates will be guided by the same
consideration, as to the fitness and respectability of the person, as in granting
a license.

Al
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ties paid : and shall make returns embracing the foregoing par-
tioulars, at the end of each quarter, to the Receiver General,
and pay te him the amounts collected, less the commission to
be allowed on the license mone$, under a penalty of not exceed-
ing one hundred dollars ; and the list of persons so licensed,
with their places of residence, shall be published half-yearly in
the Royal Gazette.

10. No person, holding a wholesale lieense, shall sell, bar-
ter, or exchange, less than two gallons of intoxicating liquors at
any‘one time, and no part of such intoxieating liquors shall be
drunk on the premises where the same shall have been sold ; and
any person who shall violate the conditions of his said wholesale
license, or the provisions of this Act, in respect of such whole-
sale ]icense,‘ehall forfeit and pay a sum not exceeding one hun-
dred dollars, with the costs, to be recovered and appropriated as
hereinafter mentioned.

11. Every person holding a retail license shall, within ten
days after obtaimimg the same, cause to be painted in letters,
~ publicly visible and legible, upon a board to be placed over the
outer door of the house or premises in which the said intoxicating
liquors are sold by retail, the christian and surname of the per-
son mentioned in such license, at full length, together with the
words ‘“ Licensed to sell Ale, Wineggand Spirituous Liquors ;"
and such person shall preserve and Bep up such name and words
so painted, as aforesaid, during all the time that such person shall
eontinue so licensed ; and every person in any respect making de-
fanlt herein, shall forfeit and pay for every offence a sum not
exceeding twenty-five dollars, and the neglect to do so, for every
ten days after every conviction, shall be deemed a fresh offence.

12. 1If any person without a retail license shall keep up or
exhibit, in, about, or near any house, outhouse or building, any
sign-board or sign containing any words, or shall show any em-
blem or sign used or intended or calculated to intimate that any
intoxicating liquors are for sale, barter, or traffic therein, or on
the premises, the owner or occupier thereof knowingly or wil-
fully offending herein, shall be subject to a fine not exceeding
tifty dollars,
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13. Evgry person who mixes, or causes tq be mixed, with
any intoxicating liquor, sold or exposed for sale by him, any
deletq'ﬁim or noxious ingredient, and every person who know-
ingly sells, keeps or exposes for sale amy intoxieating liquor
mixed with any such deleterious or noxious ingredient, shall, on
eonviction for a first offence #inder this seetion, be subject to a
fine not gxceeding eighty dollars, of imprisonment not exceeding
thirty days, with or without hard labor, and the forfeiture of all
adulterated liquor in his possession and of his license, and such
person shall thereafter be incapable of again holding a license.

14. Any person having possession of any adulterated liquors
or deleterious ingredient, unless he ean account for the posses-
gion of the same to the satisfaction of the letices, shall be
deemed knowingly to have exposed the same for sale, and the
Inspector of Police, or other Policeman, authorized in writing
by a Stipendiary Magistrate, may procure samples of liquor on
payment or tender of their value, and have the_same analyzed.

15. Any holder of a retail license whio shall permit any in-
toxicating liquors to be drunk on his premises by any person
apparently under the age of sixteen years, shall be liable to a
penalty not exceeding fifty dollars. (a)

16. When it shall be preved on oath, to the satisfaction of
any Stipendiary Magisirate, that-any person is an habitual
drunkard or is injuring hig health by excessive drinking, or ne-
glecting his family, it shall be lawful for the said Magistrate to
cause a written or printed notice to be given to all Licensed pub-
licans within his jurisdiction, prohibiting all such persons from
supplying sach habitual drunkard with any intoxicating liquor

(@) The burthen of proof that a child apparently under sixteen is really
above that age will lie on the defendant. Stone 228.

Note to Sec. 16.—A notice under this section may be given in the follow-
ing form :

Northern District, NEWFOUNDLAND.
Island Cove.

To Licensed Publican, at in the said District.
Whereas it has been proved on oath to my satisfaction, that of
Fisherman, is an habitual drunkard (or is injuring his health by excessive

A

'
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for any term not exceeding two years ; and if any person shall,
after the receipt of such notice, supply such habitual drumkard
with any intoxicating liquor, the person who so supplies shall
be liable to a penalty not exceeding 6ne hundred dollars or im-
prisonment for a period not exceeding thirty days.

17. If any person holding a license shall purchase from
any person any wearing apparel, tools, implements of trade or
husbandry, fishing gear, household goods, or furniture, made up,
either by way of sale or barter, directly or indirectly, for intoxi-
cating Liquor, (a) or shall receive from any person any goods in
pawn, any Stipendiary Magistrate, on sufficient proof on oath
being made before him of the facts, may issue his warrant for
the restitution of all such property, and for the payment of
costs ; and in default thereof, the warrant shall contain directions
for levy and sale of the offender's goods for the amount of such
property so pawned, sold or bartered, and the offender shall also
be liable to a penalty not exceeding ten dollars. .

18. No person shall recover, or be allowed A0 seb off, any

charge for intoxicating liquor in any quantity les§ than one gal-
lon delivered at one and the same time; and all specialities,
bills, notes or agreements, given in whole or in pprt to secure
such charge, shall be void as respects such charges.

19. All licensed hoyses shall be absolutely' closed, and no
business whatever done gherein, and no intoxicating liquor de-
livered or consumed, bqt; een the hours of ten, p. m., and six,

drinking, or is neglecting his family, as the case may be.) 1 therefore pro-
hibit you from supplying said with any intoxicating liquor for the term
of under & penalty not exceeding $100, or imprisonment nof excéeding
30 days.

June , 187
T. WiLLs,

Stipendiary Magistrate for the said District.
On the trial of any;person who after this notice sells to the habitual
drunkard, the notice and service should be proved, and if the accused is con-
victed, the fine ghould be h#avy unless there are mitigating circumstances.
(a) Requirin’g the purchaser to give up all the clothing, and lose payment
for the liquor sold, will, in general, be sufficient punishment, only in bad cases
a fine should be inflicted.
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a. m., from the first day of April to the thirty-first day of De-
cember, both inclusive ; and between the hours of nine 