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PREFACE.

This Little Wobk was prepared by me under the sanction 
of the Government. It has been compiled principally from Eng­
lish Text Writers on Magisterial Law, which I have condensed 
and made applicable to local requirements. My object has been 
to give to Outport Magistrates as clear and definite instructions 
and forms for all their ordinary duties as could be condensed 
within the small space at my disposal. I have endeavoured to 
be accurate, and in nearly every case I have given my authorities 
and quoted reported cases. I have to thank His Honor Sir 
Hugh W. Hoyles, the Chief Justice, for having kindly gone over 
the whole work, partly in manuscript, and partly in print, and I 
have his authority for stating that it meets with his entire ap­
proval. I also beg to thank Mr. Bennett's Government for 
Laving authorized me to prepare, and the present Attorney 
General for having allowed me to publish the work, at the ex­
pense of the Government. If the perusal of this Manual should 
tend to assist my brother Magistrates in the discharge of their 
onerous duties, and enable them to carry out the Law with more 
accuracy and efficiency, I shall feel amply repaid for all the 
labour and thought I have bestowed upon its preparation.

D. W. BROWSE.
8t. John’s, Newfoundland, )

January 10th, 1877. * j
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ADDENDA.'

Page 87.—For the words, “ the Jurors of our Lady, &c.,” read 
the Jurors for our Lady.”

“ 104.—For ** James S. Grieve,” read “ James J. Grieve."
“ 181, Sec. 28.—For “ not exceeding one year,” read “ two 

years.”
“ 287, Sec. 9.—This dicta has been altered by sec. 15, page 

289, taken from Imperial Act 82 & 88 Vic., cap. 
68, and on this point see Roscoe, Nisi Prius, 
Evidence — Edition of 1875, p. 176, where it is 
laid down “ Promise and Declaration in lieu of 
Oath.” Until very recently, persons who from 
defective education, did not understand the reli­
gious obligation of an oath, and also persons 
who did not acknowledge an absolute Divine 
Power, or acknowledging such a Power, did 
not believe it would punish perjury, were equally 
incapable of giving evidence ; but all objections 
on these grounds have now been removed by the 
above Statute.
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CHAPTER I.
OFFICE OF JUSTICE OF THE PEACE, DUTIES, &C.

SectionsSections

1. —Office of Justice of the Pesoe.
2. -Justices, how appointed.
8.—Commission of Justice of the 

Peace.
4.—Oaths to be taken.
6.—Oath of Allegiance.
6. —Old form of Oath of Office.
7. —Old form of Oaths abolished.
8. —Sections of Promissory Oaths’Act,

1874. Form of Official Oath.
9. —Form of Judicial Oath.

10. —Oath of Allegiance, by whom to
be taken.

11. —Judicial Oath and Oath of Alle­
giance, by whom to be taken.

12. —Official Oath, by whom to be
taken ; proviso, not to apply 
where Special Oaths provided.

18.—Officer declining or neglecting to 
take Oath, disqualified, or to 
vacate office.

14. —Name of British Sovereign for
time being, to be substituted 
from time to time.

15. —Affirmation may be made in lieu
of Oath.

16. —General observations on Oaths,
Ac. Mandamus, Rule Nisi, of 
Supreme Court.

17. —Justices not to try oases when
interested.

18. —Justice must be impartial.
19. —Quarterly returns of fines, Ac.
20. —Bribery.
21. —Warrants must be executed by

Constables.

1. The office of Justice of the Peace is one ok great anti­
quity, and has always been considered, both in Great Britain and

^ in thé Colonies, a highly honourable position.
2. Justices of the Peace in this Colony are appointed by 

the Governor, as the Queen’s Representative. The Commission 
is issued under the Great Seal of the Island, and is headed,— 
“ Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland, Queen, &c." The meaning of this is, that



2 Commission.

by the theory of the British Constitution, the Sovereign is the 
fountain of honor, of office, and of privilege, (a) and thus the 
Sovereign alone (or her Representative, as the Governor for ex­
ample,) has the power of conferring honours, dignities, or privi­
leges upon Her subjects ; it will thus be seen that the office ând 
honourable position of a Justice of the Peace in this Island, 
given to him by his Commission, is constitutionally as much 
given and granted to him by Her Majesty, as the highest office 
held under the Crown. Another reason also why the Commis­
sion is isstied in the name of the Queen, is that Her Majesty is 
the Fountain of Justice and the General Conservator of the 
Peace in Her Realms, (b) and from the Sovereign alone can any 
of Her subjects receive authority to administer justice.

8. The form of the Commission, which was revised in the 
latter part of the Reign of Queen Elizabeth, and was then settled 
nearly in the form now used both in England and in this Colony, 
requires the Justice “/to kèép and cause to be kept all Ordinan­
ces and Statutes, fojr the good of our peace and for the preser­
vation of the sam6;’’ “to chastise and punish all persons that 
offend against the form of those Ordinances and Statutes.’’ The 
next paragraph refers to the authority of Justices of the Peace 
to bind over to keep the peace all persons who have threatened 
violence against the persons or properties of their neighbours ; 
then follows the authority and power to hold Quarter Sessions, 
the regulating of Public Houses, Weights and Measures, and 
refers in antiquated language to various other subjects, all of 
which are now regulated by Statute, and will be referred to 
hereafter in their proper places. In the concluding portion of 
the Commission these words are used, “and, therefore, we com­
mand you that to keepingthe Peace, Ordinances and Statutes, 
and all and singular other the premises, you diligently apply 
yourself.”

4. On receiving his Commission, a Justice of the Peace 
has now, by law, to take two Oaths ; first, the Oath of Supre­
macy, which is in the following form :—

(a) Kerrs. Blackstone, p. 65.
(b) Kerrs. Blackstone, p. 64.
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5. I, A. B., do sincerely promise and swear that I will be ;
faithful and bear true allegiance to Her Majesty Queen Victoria, 
(Her Heirs and Successors, according to Law,) * so help me 
God. I

6. Secondly, the Oath of Office, which teas in the follow­
ing form :—

“ You shall swear, that, as Justice of the Peace for the------e ^
District of Newfoundland, in all articles in the Queen’s Commis­
sion to you directed, you shall do equal right to the poor and to 
the. rich, after your cunning wit and power, and after the Laws 
and Statutes of this Colony thereof nqade : and you shall not be of 
Counsel of any quarrel hanging beforb you : and that you hold 
your Sessions after the form of the Statutes thereof made : and 
the issues, fines and amerciaments that shall happen to be made, 
and all forfeitures that shall fall before you, you shall cause to 
be entered without any concealment or embezzling, and truly 
send them to the Receiver General for the use of the Colony. 
You shall not let for gift or other cause, but well and truly you 
shall do your office of Justice of the Peace in that behalf : and 
that you take nothing for your office of Justice of the Peace to 
be done, but of the Queen, and fees accustomed and costs limited 
by the Statute ; and you shall not direct or cause to be directed, 
any Warrant (by you to be made) to the parties, but you shall 
direct them to the Constables of "the said District or other the 
Queen’s Officers, or Ministers, or other indifferent persons, to 
do execution thereof. So help you God.”

7. I have given the preceding form of Oath of Office as it 
has been taken by a large number of Justices, and until 1874 was 
the Oath required by Law ; it has been now abolished by the 
Promissory Oaths’ Act, 1874, and the Oaths required by Law, 
at present, are in a much shorter form, and are given below ; 
they are quite as comprehensive as the old Oaths, and are pre­
cisely to the same effect :—

SECTIONS OF PROMISSORY OATHS’ ACT, 1874.
8. The Oath in this Act referred to as the Official Oath,

* Note.—The words “ Her Heirs and Successors according to Law," are 
added in accordance with “ The Promissory Oath Act, 1874."
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Oaths^

shall be in the form following, that is to say ; “I,---------
do swear that I will well and truly serve Her Majesty, Queen 
Victobm, in the office of----------- , help me God.” (Sec. 8.)

9. The Oath in this Act referred to as the Judicial Oatl\
, shall be in the form fqllowing, that is to say ; “ I,-------- -4-, do
swear that I will well and truly serve our Sovereign Lady Queen
Victoria, (in the office of Justice of the Peace for the--------------
District of Newfoundland,) and I will do right to all manner of 
people, after the laws ahd* usages of this Colony, without fear 
or favor, affection, or ill-will, so help me God." (Sec. 4.)

10. The Oath of Allegiance, in the foregoing form, shall 
hereafter be tendered to, and taken by, .all persons who are by 
Law required to take the Oath of Allegiance. (Sec. 6.)

11. The Judicial Oath and Oath of Allegiance shall be 
taken by the Chief Justice and Justices of the Supreme Court, 
Judges of District Courts, and by all Stipendiary Magistrates, 
Justices of the Peace, or other Arsons appointed to any Judicial 
Office, as soon may be after his acceptance of Office ; and 
such Oaths shall be tendered and taken in the manner in which 
the Oath required to be takpn by such officer, previously to the 
passing of this Act, on entering his office, would have been 
tendered and taken. (Sec. 6.)

12. The Oath of Office shall be tendered to and taken by 
* all persons who are now, or hereafter may be, required by Law

to take an Oath of Office ; provided that this Section shall not 
extend to persons holding Offices for^liich special Oaths have 
been appointed under Acts of the Legislature. (Sec. 7.)

18. If any Officer required by law to take any of the 
Oaths hereinbefore mentioned, declines or neglects, when any 
Oath required to be taken by him under this Act is duly tendered, 
to take such Oath, he shall, if he has already entered on his 
Office, vacate the same ; and if he has not entered on the same, 
be disqualified from entering on the same ; but no person shall 
be comffeiled, in respect of the same appointment to the same 
Office, to take such Oath or make such Affirmation more times 
than one. (Sec. 8.)

14. Where, in any Oath under this Act, the name of Her 
present Majesty is expressed,)the name of the British Sovereign,

S'
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for the time being, shall be substituted from time to time. 
(Sec. 9.)

lK When^n Oath is required to be taken under this Act, 
every person for the time being by law permitted to make a 
solemn Affirmation or Declaration, instead of taking an Oath, 
may, instead of taking such Oath, make a solemn Affirmation in 
the form of the Oath hereby appointed, substituting the words 
“ Solemnly, sincerely, and truly, declare and affirm,” for the 
word “ swear,” and omitting the words, “ so help me God.” 
(bee. 10.)

16. A careful consideration of the Commission and Oaths 
will shew how paramount and binding are the obligations of a 
Justice of the Peace to be loyal and faithful to his Sovereign, 
not merely as an ordinary subject, but also as one bound by the 
solemn samSCity of an Oath to a special obligation, and one on 
whom the Representative of the Sovereign, reposing confidence in 
his loyalty, integrity, and ability, has conferred special power 
and authority. The Commission requires you diligently to apply 
yourself to do your duty, and as you cannot do it without know­
ing how to do it, it is to be hoped that a careful study of this ' 
Jittle work may in some small degree assist you ; for your 
own credit and honor, and by your Oath, you are required 
do your duty whilst you hold the Queen’s Commission ; and 
I may add, that if you refuse to do it, you may be com­
pelled by a Writ of Mandamus (a) from the Supreme Court, 
to do what the Law imposes on you as a duty ; and in cases 
where you refuse to do any act relating to your office, you 
may be compelled to do it by another proceeding called a

X

(a) “ Mandamus," from the Latin, means "we command." Whenever a 
duty is cast upon a Justice, the Law requires that he shall promptly fulfil it ; 
and if beÿig properly1 requested to perform an act within the scope of his au­
thority as a Justice, he without any sufficient reason declines to do so, the 
Supreme Court, (* ) on application for the purpose, will interpose to compel 
him to do his duty.

For further information refer to Oke, p. 46 & 47, 48 & 49, where the cases 
are given where a Mandamus issued and also where a Mandamus was refused, 
and under title “ Mandamus” in this Manual.

(*) See p. 6, Appendix Consol. 8tat., where Sup. Court has all the au­
thority of Queen’s Bench, &c., and Consol. Stat., p. 226,

/



6 Commission.

Buie Nisi fa) of the Supreme Court ; (l) you must not allow 
any cdnsideration, whether political, sectarian, or personal, to
interfere in any way whatever with your Magisterial duties ; you 
must have no regard to any man’s position in society, but you 
must do, as your Oath compels you to do, equal justice to rich and 

• poor. “ You shall not be of Counsel of any quarrel hanging 
before you," means that you must hear Ùttfi sides, not prejudge 
the case or take up one side of any disputefthat may be brought 
before you.

, 17. You must also be careful not to try or take any part
in the adjudication of any case in which you are pecuniarily in- 
terested, (c)^either directly or indirectly.

18. I know it is a difficult matter for an Outharbor Magis­
trate to keep clear of all the petty jealousies, quarrels and 
disputes that naturally arise in all small communities, but if you 
act with common sense, prudence and good judgment, and are 
rigidly impartial in your decisions, you will manage it, and gain 
the confidence and respect* of the community in which you reside. 
You should also specially avoid being a political partizan ; you 
have a perfect right to hold your own individual opinions, both 
in political and other matters, and you have a right to express 
them privately as an individual, but you should be specially and 
particularly careful never to permit your political or your religious 
bias to interfere in any way whatever with your impartiality and 
independence as a Magistrate. ✓

19. You must make accurate and regula^geturns quarterly 
(d) (each quarter ending on first day of January, April, July,

(a) From the Latin word “ Nisi," unless, because the Rule concludes 
with the words, “ unless cause to the contrary be shewn within------days.

(6) See Chap. 4, Sec. 5, and also Chapter 5 of this Manual, of stating
case for opinion of Supreme Court.

(c) No Justice of the Peace, however duly authorized, in all other re­
spects can act judicially in a case wherein he is himself a party, or wherein 
he has any direct or indirect pecuniary interest (either as principal or agent) 
however small. The principle of Justice that “ no one can be a Judge in his 
own cause," pervades every branch of the Law, andls as ancient as the Law 
itself. Oke, p. 29, <fcc. /

(d) Consol. Stat., p. 44.
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and October,) of all («) fines, fees, and other monies yon are 
required by Law°to return to the Receiver General, where there 
is no Cler^-of, the Peace to do this duty, (b) and where there is 
a Clerk entire Peace, you should revise and certify his-returns.

20. The words “ you shall not let (c) for gift, &c.,” means 
you shall not delay or put off a cause for a bribe ; let is jin ob­
solete word, the original meaning was to retard. For the honour 
of our Judiciary, both great and small, the crime is now as 
obsolete as the word.

21. Lastly, all Warrants and' other Process must be exe­
cuted by Constables, &c., never by persons interested.

CHAPTER II.
\

THE NATURE OF THE DUTIES OF JUSTICES OF THE PEACE.

Sections

1. —Authority, either Ministerial or
Judicial.

2. —Judicial functions.
8.—Ordinary Jurisdiction.
4. —Justices to have same jurisdic­

tion as Justices in England.
5. —Jurisdiction in absenee of Sti­

pendiary Magistrate.
6. —Criminal jurisdiction of Justices

in absence of Stipendiary Ma­
gistrate.

7. —Powers of Stipendiary larger
than English Stipendiary Magis­
trates.

Sections

8. —Examples of Power in Criminal
cases.

9. —Authority in Civil business—one
Stipendiary Magistrate may 
hold Quarter Sessions for Civil 
business.

10. —Stipendiary Magistrate ont <of
Session, like Jurisdiction.

11. —Civil Jurisdiction of Quarter Ses­
sions.

12. »—Authority to attach monies, Ac.,
after judgment.

13. —Power to grant Licenses, Ac.
14. —Where no Clerk of the Peace,

Justice may act as such.

1. The authority of Justices of the Peace is either minis­
terial or judicial ; the ministerial functions of Justices consist of

(а) Fines—except in some special cases, referred to hereafter, half of 
the fine is paid to the .Informer, the other half to the Receiver General.

(б) Consol. Stat., p. 43.—Where there is no Clerk of the Peace, a Jus­
tice or Stipendiary Magistrate may perform his duty,

(c) See Webster’s Diet., word “ let.’’
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receiving informations or complaints for indictable offences which 
can only be tried by a jury in the Supreme Court or the Supreme 
Court on Circuit, or in some cases in the Quarter Sessions ; 
also, for offences on matters triable in a summary manner, 
causing the party charged to appear and answer, either by 
Summons or Warrant ; levying rates under the Sheep Killing 
Act, and many other Acts of the same character ;—these are the 
ministerial functions of Justices of the Peace, as distinguished 
from their judicial functions. v

2. Their Judicial functions chiefly consist : first, j>f the trial 
of offenders at Quarter Sessions and under their summary juris­
diction in small Criminal cases ; second, adjudicating or deciding 
cases such as between master and servant, in the fishery, and 
many other cases of a similar character, the first being called 
their Criminal jurisdiction, whilst the second is described as 
their Civil jurisdiction.

8. The ordinary jurisdiction of Justices of the Peace, 
under the English Criniinal Law, as applied to this Colony, is 
given to Justices of the Peace in Newfoundland by the Section 

x> following:—
4. “ Justices of the Peace shall have and exercise, in 

proceedings of a-criminal or other nature, the like powers, 
authorities, and jurisdiction, where the same shall not be inap­
plicable, as Justices of the Peace in England may now or here­
after by law exercise there, except as may be otherwise provided 
by Local enactment.”—(Cap. 18, Sal. 8, Consol. Stat.)

5. Justices of the Peace in Newfoundland have, besides 
this ordinary jurisdiction, special Vowers conferred on them. 
In page 48 of the Consolidated Statutes, Chapter 18, Section 
10, it is provided that “in all places where there shall be no 
résident Stipendiary Magistrate, or where he shall be absent, any 
Justice of the Peace, in or near the locality, shall and may per­
form and exercise, all the functions, powers and authorities which 
are or might be exercised or performed by a Stipendiary Magis­
trate, under the provisions of these Consolidated Statutes.”

6. At page 42, Section 6, of the same Chapter, it is also 
provided “ Any such Stipendiary Magistrate shall also have and
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exercise the like power, authority and jurisdiction, in the hearing 
and determining of summary proceedings on complaints, and; 
the carrying out of afry conviction thereon, as any two or more 
of Her Majesty’s Justices of the Peace now or hereafter may 
exercise under any Law that may be in force in this Colony, and 
shall have the same power and authority to require and compel 
the attendance of witnesses.” *

7. These last Sections give very large powers to Stipen­
diary (or paid) Magistrates ; larger powers, in some respects, 
even than are conferred on Stipendiary Magistrates in England ; 
(o) for instance, under Section 4 of the same Chapter, (page 42, 
Consol. Stat.) “ The Court of Sessions for the transaction of 
Civil business may be held by one Stipendiary Magistrate.’.’

8. These large powers, both in Civil and Criminal business, 
are all conferred on a Justice of the Peace where there is no 
resident Stipendiary Magistrate, or where he is absent. I will 
just notice some of the powers thus conferred in Criminal cases. 
By Coneol. Stat., p. 228, he can try and convict persons stealing 
codfish, of a value not exceeding twenty dollars. Under the Im­
perial ^A.ct, 24 & 25 Vic., C. 100, S. 42, he can give two months’ 
imprisonment for assault, or fine five pounds stg. ; and he can 
give six months’ imprisonment and twenty pounds stg. fine for 
aggravated assaults on boys under fourteen, or females.

9. I will now notice some of the powers conferred by the 
above 10th Section on Justices of the Peace in Civil business, 
where the Stipendiary Magistrate is absent, &c.

Sec. 4, same Chapter, provides,—“ The Court of Sessions 
for the transaction of Civil business, may be held by one Stipen­
diary Magistrate.” In the absence, &c., of Stipendiary, the 
Justice of the Peace in or near the locality, might then hold the 
Quarter Sessions for the transaction of civil business, in places 
where such Court was held.

10. Should there be no Court of Sessions, however, the 
next Section gives all the Civil jurisdiction of that Court to a 
Stipendiary Magistrate at all times, and this jurisdiction in the

\

a. Oke. 15 & 16.

V
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absence, Ac., of the Stipendiary, may be exercised by the hono­
rary Justice. f* Stipendiary Magistrates, out of Session, may 
exercise the like jurisdiction in Civil cases, as the Court of 
General and Quarter Sessions, with the like powers and au­
thorities."

11. The Civil jurisdiction of the Court of Quarter Sessions 
is given in 8rd Sec. of same Chapter :—“ The said Courts, (that 
is Quarter Sessions), may hear and determine, in a summary 
way, all Civil Actions for the recovery of debt or damages to the

x amount of twenty-five dollars, save Actions in which the title to 
any land or tenement may be in question ; and except Actions 
for libel or slander, replevin, malicious prosecutions, and Actions 
against any Justice of the Peace, or other Public Officer, for acts 
done in the execution of his duty ; and may hear and determine 
all disputes, to any amount, concerning the wages of servants in 
the fishery, the supply of bait and the hiring of boats for the 
fishery."

12. By thofollowing Section, the Stipendiary Magistrates 
have authority to attach monies in the hands of third parties, 
Ac. This power may also be exercised by the honorary Justice 
in the absence, Ac., of the Stipendiary :—

Sec. 7, Cap. 18, Consol. Stat.—“ Any of the said Courts of 
Session, or Stipendiary Magistrates, before whom judgment shall 
be recovered, may attach monies, goods, debts, and effects, in 
the hands of any third party, and summon and compel by War­
rant, if necessary, the attendance of any party for examination, 
and make and enforce the observance of such order thereon as 
to the said Courts or Magistrates shall appear just : Provided, 
that no such Attachment shall affect executory contracts or debts 
not actually due.”

18. A Justice so situated may also grant Licenses for the 
Bale of Intoxicating Liquors, under License Act, 1876,(e) where 
there is no Quarter Sessions for the District, Town, or Place, 
where he resides ; he may also exercise many other powers, .both 
ministerial and judicial, which will be hereafter noticed.

a. See Chapter ‘l Of Intoxicating Liquors.”
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14. By Section 11, “ A Stipendiary Magistrate or Justice 
of the Peace, in any District or Place where there shall be no 
Clerk of the Peace, or in his absence, may perform the duties of 
such Officer.” A Justice thus acting, would be tatitled to receive 
the fees of the Clerk of the Peace, and also to ten per cent, on 
all License money received.

CHAPTER III.
JURISDICTION OF JUSTICES OF THE PEÀK AS TO LOCALITY, &C.

Sections
1. —Justice's power confined to his

District in certain coses.
2. —Central District defined.
3. —Northern District.
4. —Southern District.
6.—Labrador.
6.—Warrant may issue for offence 

committed within jurisdiction, 
no matter where ofiender re­
sides in the Colony.

Sections

7. —Indictable offences on the High
Seas in British Ships.

8. —Accessories.
9. —Offences in British Ships.

10. —Larceny.
11. —Larceny from wrecks.
12. —Where title to land involved.
13. —In assault, example.
14. —Under Malicious Injuries’ Act. 
16.—Course to be pursued in such cases.

1. A Justice of the Peace is generally appointed for one of 
the three Judicial Districts into which this Colony is divided, or 
for the Labrador ; and his power and authority, except in special 
cases, which will be referred to hereafter, is confined within the 
District named in his Commission ; he cannot exercise any coer­
cive or judicial act out of the District for which he has been 
appointed (a) ; it will be necessary therefore first to define the 
limits of each Judicial District (b).

2. The Centbal District includes all settlements in the 
peninsula of Avalon, lying between an imaginary Une drawn 
from the La Manche River inclusive, to Holyrood in Conception

& 56.

(а) See Stones’ Jus. Manual, p. 477.
(б) For fuller information, sec notes. E. M. Archibald’s Digest, pp. 55
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Bay, exclusive, and includes Belle Isle, and the adjacent Islands 
in Conception Bay.

8. The Northern District comprises and includes all that 
portion of the Island, and the Bays and Rivers of the same, and 
the Islands in or adjacent thereto, and dependent on the Gov­
ernment thereof, situate and lying between the Northern and 
Western limits of the Central District, and Cape Norman in the 
Straits of Belle Isle, inclusive of the Settlements contiguous to 
the said Cape.

4. The Southern District comprises and includes all that 
portion of the Island, and the Bays and Rivers of the same, and 
the Islands in or adjacent thereunto, and dependent on the 
Government thereof, lying and situate between Cape Norman, 
aforesaid, and proceeding by the Western, Southern and Eastern 
shores to the La Manche River, aforesaid.

6. Labrador is thus defined in the Governor’s Commis­
sion : “All the Coasts of Labrador, from the entrance of Hud­
son’s Straits to a line to be drawn, due North and South, from 
Ansà Sablon on the said Coast to the fifty-second degree of North 
Latitude, and all the Islands adjacent to that part of the said 
Coast of Labrador, as also of all forts and garrisons erected and 
established, or which shall be erected or established within or 
on the Islands and Coast aforesaid, (a)

6. Whilst the general rule holds good that the Justice’s 
jurisdiction is in general confined to the District named in his 
Commission, (6) there are certain cases in which his jurisdiction 
is more extended ; for instance, Justices are authorized to issue

(a) The Imperial Act, 49 Geo. 3,C. 27, S. 14, annexes, to the Government 
of Newfoundland, the Island of Anticosti, and the Coast of Labrador to the 
River St. John, but by the Imperial Act 6 Geo. 4, C. 59, £|. 9, this Island 
and part of the Labrador is reannexed to Canada, and the boundary of so 
much of Labrador as remains subject to the Government of Newfoundland, is 
defined in accordance with the Governor’s Commission as given above.

(b) Some Stipendiary Magistrates and some Honorary Magistrates are 
Justices of the Peace for the Island of Newfoundland and its Dependencies : 
in that case their jurisdiction extends over Newfoundland and Labrador. All 
the District Judges have such jurisdiction, cx officio.
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a Warrant (a) to apprehend and to commit for trial any person 
charged on oath before them with having comniitted an (6) 
indictable offence within their jurisdiction, no fhatter where such 
person shall reside within the Colony and its Dependencies, (c)

7. The Justice is also authorized to issue his Warrant for
the arrest of any one who has committed an indictable offence on 
the high seas, in a British ship, when the offender comes within 
the Justice’s jurisdiction, (d) (

8. All accessories (e) to any felony may be tried in the 
same manner as the principal criminal.

9. All offences whatsoever, committed in British ships at 
sea, or by British subjects in a foreign ship, may be taken cog-

(o) See Forms of Warrant in Appendix of Forms.
(6) 11 <fc 12 Victoria, C. 42, 8. 1, (Imperial Act), Oke, p. 21. The mean­

ing of the word Indictable is explained in a subsequent Chapter ; see Index, 
under head Indictable. 1

(c) The course to be pursued, when the offender has left the District, is 
to send the Warrant by one of your Constables to a Magistrate residing near­
est to where you believe offender is ; the Constable then can swear to your 
signature—on proof of your signature the other Magistrate backs your War­
rant, (see Backing Warrants), and the Warrant then holds good for all the 
District over which the Magistrate backing the Warrant has jurisdiction. You 
would, of course, only send your Constable in important cases, and where it 
was necessary for him to identify the offender. In ordinary cases of assault, 
and in bastardy cases, the practice is to send the Warrant by post to the Ma­
gistrate residing nearest to where offender is, and generally there is some one 
who can prove the signature and identify prisoner.

(d) A British ship is in law part of the Territory of the United King­
dom, and all on board are at all times and in all places, subject to English 
Law. This is the general principle. This special power is given by Statute, 
(see Arch. Crim. p. 30 & 31.)

(e) Accessories.—An accessory is a person who is not the principal actor 
in a felony, nor even present at its perpetration ; but who is in some way con­
cerned either before or after the fact. An accessory before the fact is one who 
procures or counsels another to commit a crime, he himself being absent. 
An accessory after the fact is a person who knowing a felony to have been 
committed, receives, protects, or assists the felon. In sudden unpremeditated 
crimes, there can be no accessories before the fact. There are no accessories 
in crimes under the tlegree of felony, and there are no accessories in treason. 
The word Felony is explained in the Chapter on Criminal Law.

For fuller information about accessories, see Kent. Blue. 445, 446,
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nizance of by a Justice of the Peace residing at any port or place 
where such vessel shall arrive, in the same manner precisely as 
if the offence were committed (n) within the Justice’s District.

10. Larceny (which means stealing) may be dealt with in 
any District where the offence was committed, or in any District 
through or into which the stolen property may have been carried 
by the thief ; or if stolen in one District and in the possession of 
the thief in another, in either District. (6)

11. Larceny from wrecks may be tried either in the District 
where the offence was committed, or in the District next adjoin­
ing ; the word tried, all through this Chapter, only means that 
you are to arrest the guilty parties as soon as you can, and take 
the examination of the witnesses, &c., as explained in the tihapter 
on Indictable offences, (c)

12. In all cases where property or title to land is in ques­
tion, Justices of the Peace have no jurisdiction to try and deter­
mine the case in a summary manner.

18. This question may arise in a case of assault ; for ex­
ample : John Snow is in possession of land ; William Brown put­
ting up a new fence on the land adjoining, comes in on the land 
Snow claims. Snow tells him not to put up the fence there, and 
not to come in on the land ; Brown persists in coming in on the 
land and in putting up the fence ; Snow forcibly removes him off 
the land without unnecessary violence, and without committing 
a breach of the peace, and probably knocks down the fence, (d) 
Now, in this case, if the Justice found that Snow was in poteession 
of the land he claimed for some considerable length of time, or had 
honestly some claim on it, he would be bound to dismiss the case 
on those facts being shewn to his satisfaction ; he could not try 
the question as to which of the two, Brown or Snow, had the 
better title to the land.

(a) Oke, 851, 852, Notes.
(b) Oke, p. 24.
(c) For further information on this subject, see Archibald Crim. Plead­

ing, from p. 25.
(d) Bee Ouster of Jurisdiction and excess of force or violence, under title, 

Practice, Post.
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14. A case of this kind may also arise under the Local («) 
Malicious Injuries’ Act, and under the Imperial Malicious Inju­
ries’ Act. For instance, if Snow were to cut down a fence or a 
gate which Brown had placed on land which Snow claimed ; if 
the same claim were honestly set up as in the former case, he 
could not be tried by the Justice, either under the Local or Im­
perial Act. “ Whenever this question of title is raised, the Jus­
tice must determine from all the facte and circumstances of the 
cases, whether the Defendant produces evidence or not, whether'' 
the claim of right set up in himself or those unde^xvffiom be 
claims to act is made bona fide, that is in good faith, and with a 
show of reason.” (b)

15. I would advise the Justice, in all cases where it ie 
practicable, to determine this question, without going further 
into the facts of the case than is absolutely necessary for him 
to arrive at a decision whether the question of title is bona fid* 
raised, or not—as it would be obviously out of place for him to 
hear the whole case, and then, after all the time and labour be­
stowed on it, find at the end that he had no right to deal with the 
case at all. (r)

(а) Consol. Stat., 227.
(б) Oke, p. 33, 86.
(c) I have gone folly into this question of title, and have endeavoured 

to make it as clear and intelligible as I possibly could in the limits of this 
small work. I have done so because I am aware that much misapprehension 
exists concerning the subject, and cases are constantly arising before Outport 
Magistrates in which this question is involved. The present state of Law on 
this subject requires some change. Land in England or Ireland is considered 
almost a sacred thing, and its tenure is complicated. In this country, especially 
in Outharbors, it is of very small money value generally, and the title to land 
is simple. A receipt for the purchase money in which the particular land is 
identified, passes the seller’s title to the purchaser, no matter what its value. 
Generally speaking, 20 years’ undisturbed possession is good against all tha 
world, except the Crown. 60 years is good against the Crown. A Government 
grant is equivalent to 60 years’ possession. The Registration Law i| simple. 
Under our present Law an honorary Magistrate might try 4 wages case that 
involved any amount, but the smallest dispute about land not worth ten 
shillings can only be tried before the Supreme Court, either in St. John’s or 
on Circuit, and at such cost that it practically operates as a denial of justice 
to a poor man.

\
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CHAPTER IV.
ACTIONS AND OTHER PROCEEDINGS AGAINST JUSTICES. \ '

Sections

1. —Observation on Act for protec­
tion of Justices.

2. —When Justices liable to an Ac­
tion.

3. —Acts done with jurisdiction.
4. —Acts done without jurisdiction.
5. —Against whom Action to be

brought.
6. —Rule when discretionary power 

- is given to a Justice.
7. —Rule Nisi of Supreme Court

when Justices refuse to act.
8. —No Action where conviction or 

y order confirmed on slppeal.
9. —Judge may stay proceedings

where Action prohibited.
10. —Actions to be commenced in six

months.
11. —One months’ notice td be given.
12. —Venue not applicable.
13. —Defendant under general issue

may give special matters of de­
fence in evidence.

14. —Tender and payment into Court.
15. —Nonsuit.
16. —Damages.
17. —Costs.
18. —Mandamus.
19. —Proper course to state a Case,

when Justice’s decision errone­
ous.

20. —Mandamus disused ; Rule Nisi
instead.

Sections

21. —Certiorari.
22. —Certiorari defined.
23. —No special Law required.
24. —Difference between Certiorari and

Appeal.
25. —Effect of express words taking

away Certiorari ; Attorney Ge­
neral’s right, <fcc.

26. —No Certiorari whilst Appeal de­
pending.

27. —Purpose of Writ; getting Justice’s
defective order quashed.

28. —Not to be quashed for want of
form.

29. —When jurisdiction shewn on face
of conviction, cannot enquire as 
to soundness of conclusion.

30. —When conviction good on face,
no evidence received to contra­
dict it.

31. —Must be sued out within six
months—notice—security.

32. —How return made to Certiorari
by Justice.

33. —Words, “ nor be removed by Cer­
tiorari,’’ does not take away 
right to state a case.

34. —Habeas Corpus.
35. —Rule Nisi for Habeas.
36. —Amendments after issue of Rule

Nisi. *

37. —Criminal Information or Indict­
ment against Justices.

5 1. Whilst Justices of the Peace are obliged by Law to
perform the various duties imposed upon them, they are very
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properly protected from vexatious actions for acts done by them 
in the execution of their office. A heavy responsibility is im­
posed upon them, however, when they either wilfully or negli­
gently transgress the bounds of their authority. The principal 
Act for the protection of Justices is the Imperial Act, 11 & 12 
Victoria, Cap. 44, which has now become part of the Law of 
this Colony, (a) and a summary of all parts of which, appli­
cable to the Colony, is given in this Chapter.

2. “ The general rule of Magisterial responsibility is this : 
if a Justice has jurisdiction over the subject matter laid before 
him, and acts judicially, he is not liable to an action for any act 
done within it, however erroneous the conclusion at which he 
arrives may be.” The great point, therefore, for a Justice to 
consider, in all cases, is,—Have I jurisdiction in the matter ?” 
“ But in cases either in which he has not jurisdiction, or exceeds 
it, (b) he will be liable to an action for damages to the party 
aggrieved.”—Oke. p. 88.

IMPERIAL ACT, 11 & 12 VICTORIA, CAP. 44.

PROTECTION OF JUSTICES FBOU VEXATIOUS ACTIONS, &C.

8. Acts done with Jurisdiction.—Every action against a 
Justice for any act done in the execution of his duty with respect 
to any matter within his jurisdiction, must be by an action on 
the case, as for a tort, and the declaration expressly allege that 
the act was done maliciously and without reasonable and pro­
bable cause [see Basebe v. Matthews, 16 L. T. (N.) 417] ; and if 
at the trial such; allegation be not proved, the plaintiff shall be 
nônsuit, or\i verdict given for the defendant. [11 & 12 Viet., 
c. 44, s. 11'jTaylor v. Nesjield, 28 L. J. 169, and Walker v. S. E. 
Railway Co., 23 L. T. (N. S.) 14.]

■4. AçyyDONE without Jurisdiction.—For any afct done by 
ft Justicd^n a matter of which he has not jurisdiction, or in

(&) Consol. Stat. p. 226.
(6) Exceeding jurisdiction in some cases may mean not only where there 

is an absence of jurisdiction in fact over the case, but also where some Sta­
tutable or formal requisite has been omitted, if such requisite be an essential 
ingredient.—(Oke. p. 39.;



iS Actions and other Proceedings against Justices.

which he has exceeded (a) his jurisdiction [see Ratt v. Parkimon, 
20 L. J. 208], an action may be maintained without an allega­
tion that the act was done maliciously, and without reasonable 
and probable cause ; but no action shall be brought for anything 
done under a conviction (6) or order until after the same shall 
have been quashfed either upon appeal, or by the Supreme Court ; 
nor for anything done under a Warrant to procure the appear­
ance of a party, and which shall have been followed by a con­
viction or order, until after the same shall have been (c) quashed 
[gee Bessell v. Wifson, 20 L. T. 288] ; or if the warrant were not 
followed by a conviction or order, or if it were a warrant upon 
an information for an alleged indictable offence, and a summons 
were previously served and disobeyed, then no action can be 
maintained against the Justice.— [Id. s. 2.]

5. Against whom Action to be brought.—Where a con­
viction or order shall be made by one or more Justices, and a 
warrant of distress, or commitment granted thereon by some 
other Justice, Iona fide and without collusion, no action to be 
brought against the Justice who granted such warrant, by reason 
of any defect in the conviction or order, or for want of jurisdic­
tion in the Justice who made the same, but the action must be

(a) Where Justices signed a conviction and commitment in which blanks 
were left for the costs, the conviction was afterwards quashed on appeal, and 
an action for false imprisonment commenced, it was held that, this was not an 
excess of jurisdiction, hut a mere irregularity. [Bott v. Ackroyd, 28 L. J. 
207.]

(b) Conviction may be amended even after action brought against the 
Justice. A Defendant is entitled, upon application, to a copy of the convic­
tion from the convicting Justice ; but the Justice is not bound by the copy he 
has delivered. Oke, p. 39.

Conviction is the formal judgment of the Justices, under their summary 
jurisdiction in Criminal cases, when,reduced to writing under their hands and 
seals : as to the difference between orders and convictions, see Paley, 5th 
Ed. 159 et. seq.

(c) The effect of the 2nd and 8th sections of this Act is, that the convic­
tion must be quashed before the injured party can commence an action, and 
that the action must be commenced within six months after the act complain­
ed of. It may frequently occur that the conviction cannot4be quashed in suffi­
cient time to allow of an action being commenced within the prescribed period.
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against the Justice or Justices who made the conviction or order. 
IUs. 8.]

6. Discretionary Power.—In all cases where a discretion­
ary power shall be given to a Justice by any Act, no action shall 
be brought against him for or by reason of the manner in which 
he shall have exercised his discretion, in the execution of any 
such power. (Sec. 4.)

7. Refusal of Justices to act.—In all cases tvhere Jus­
tices shall refuse to do any (a) act relating to tA duties of their 
office, it shall be lawful for the party requiring such act to be 
done to apply to the Supreme Court, upon an affidavit of the 
facts, for a rule calling upon such Justices, and also the party 
to be affected by such act, to show cause why such act should 
not be done ; and if, after service of such rule, good cause shall 
not be shown against it, the said Court may make the same ab­
solute, with or without or upon payment of costs, and the said 
Justices, on being served with such rule absolute, shall obey the 
same and shall do the act required ; and no action shall be com­
menced or prosecuted against such Justices for having obeyed 
such rule and done such act sd thereby required as aforesaid. 
[Id. s. 5. | See R. v. Paynter, 26 L. J. 102 ; R. v. Dayman. 26 L.J. 
128 ; R. V» Drown, 26 L. J. 183 ; and Re Hartley, 81 l&J. 282.]

8. No action to be brought against Justices for anything 
done under a^warrant of distress or commitment upon any con­
viction oiSorder which shall be confirmed on appeal. (Id, sec. 6.)

9. And A Judge may stay the proceedings in any action 
where such an action is prohibited. (Id. s. 7.)

10. Every action must be commenced within six calendar 
months after the act complained of. (Id. s. 8.)

11. One calendar (b) month’s notice, in writing, must be

(a) If Justices have refused to hear an application for a summomj/for an 
indictable oûence, or if after hearing they refuse to grant it frolp a mistaken 
view of thej: duty, the court will grant a mandamus, but not, it seems, where 
they have heard and determined the application, and on the merits have de­
clined to grant it. [B. v. Fawcet, la L. T. (N.) 396, and re Clee, 21 L. J. 
(M. C.) 112.]

(b) Calendar month means from a given date in one month, to a given 
date in another nfoath,—(Oko. p. 40.)

r
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given to the Justice before an action can be commenced against 
him. (Id. b. 9.)

12. Venus.—The next Sec., 10, refers to the bringing of 
Actions in the Court (a) within the District of which the act. 
complained of was committed. This would have no reference 
here, as such Actions would always be taken in the Supreme 
Court, which has jurisdiction over the Colony. (Sec. 10.)

13. General Issue.—Sec. 10 also provides, that the De­
fendant may plead the general issue, and give any special mat­
ters of defence, excuse or justification, in evidence, under such 
plea at the trial. (Sec. 10.)

14. Tender and Payment into Court.—The Justice may 
tender a sum of money which he may think fit, as amends for 
the injury, and may pay money into Court. (Sec. 11.)

15. Nonsuit.—This Section enumerates the various cases 
under which the Plaintiff will be nonsuited, if ao^h not brought 
within the six months, or month’s notice not given, or if he shall 
not prove the cause of Action stated in such notice, &c. (Sec. 12.)

16. Damages.—Where the Plaintiff shall be' entitled to re­
cover, and shall prove the levying or payment of any penalty or 
sum of money, under any conviction or order, as parcel of the 
damages he seeks to recover, or that he was imprisoned under 
such conviction or order, and seeks to recover damages for such 
imprisonment, he shall not be entitled to recover the amount of 
such penalty or sum so levied or paid, or any sum beyond two­
pence for the imprisonment, or any costs, if it shall be proved 
that he was actually guilty of the offence of which he was con­
victed, or that he was liable to pay the sum so ordered, or, with 
respect to such imprisonment, that he had undergone no greater 
punishment than that assigned by law for the offence of which 
he was convicted, or for non-payment of the sum so ordered.
[Id. s. 18.] ^

(a) This Section also refers to Actiqns being brought in County Courts, 
(here District Courts), and to the Justice’s power to object to having his case 
tried there. A similar provision is contained in the District Court Acts, 
p. 47 & 49, Consol. Stat. ; but as a matter of practice such Actions would never 
he tried in a District Court.

%
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17. Costs.—If the Plaintiff obtain a verdict, or the De­
fendant (the Justice) allow judgment to pass against him by de­
fault, the Plaintiff is entitled to costs as before the act ; but if it 
1)0 stated on the proceedings that the act complained of was done 
maliciously and without reasonable and probable cause, the , 
Plaintiff is entitled to costs as between Attorney and Client ; and­
in every action, if the Justice obtain judgment upon verdict or 
otherwise, he is entitled to costs as between Attorney and Client. 
[Id. s. 14.]

18. Mandamus. — This high prerogative Writ, which can 
issue from the Supreme Court, or the Supreme Court on Circuit, 
is direoted to the Judges of inferior Courts of Judicature, Cor­
porations, Public Bodies, and others, upon whom the Law casts 
a public duty, alleging that complaint has been made of their 
refusal to perform that dully upon some particular occasion, and 
commanding them in the Queen’s name to do it. Mandamus 
applies to every class of duty coming within the scope of the 
Justice’s functions. If a matter is properly brought under the 
notice of Justices, and they have jurisdiction, they cannot de­
cline to interfere, but must, to the best of their judgment, adju­
dicate upon it. A mandamus will lie when they decline to enter 
upon an enquiry, bpt not when, having entered upon the enquiry, 
they arrive at a conclusion, however erroneous it may be.

19. The proper course to adopt, where their decision is erro­
neous, is to proceed by Buie to state a case under 20 & 21 Victoria, 
Cap. 48, Sec. 5, which I shall refer to hereafter.

20. In most of the ordinary cases before Justices, the practice 
now in England, instead of mandamus, is to proceed under the 
Imperial Act, 11 & 12 Victoria, Cap. 44, (before noticed), by Sec.
C of which Act a Rule Nisi can be taken out of the Supreme 
Court calling upon the Justice, and also the party affected by such 
act, to shew cause why such act should not be done, {a)

21. Certiorari, from the Latin, means to be certiorated, or 
more fully and accurately infbrmed of. The Supreme Court has 
a general superintending power over all Courts of inferior juris­
diction, and having all the power and authority, not only of

{a) p. 19 of this Manual, sec. 7.

4

I
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the Queen's Bench, but also of the Common Pleas, High Court 
of Chancery, &c., has this power, both in Civil and Criminal 
business, and can exercise its jurisdiction, where interference 
is necessary, to restrain the proceedings of inferior Tribunal^, 
through the Writ of Certiorari.

22. CxBTiORi.ni defined.—Certiorari is defined to be an origi­
nal Writ, directed in the Queen’s namq.to the Judge or Justices, 
at or out of Sessions, commanding them to certify or return the 
records or proceedings in a judicial matter pending before them, 
to the end that such further may be done thereon as of right, 
and according to the law and custom of Newfoundland, may 
seem fit to be done. No Writ of Error lies on summary con­
victions, and therefore the Writ of Certiorari is the only mode 
by which a revision of these proceedings, by the Supreme Court, 
can be obtained.

28. No special law is z4|guired to authorize this Writ ; it is a 
consequence of all inferior jurisdiction of record to have their 
proceedings removeable for the purpose of being examined in 
the Supreme Court by Certiorari.

24. Certiorari differs from appeal mt this respect : appeal must
be created by express law ; Certiorari lies, as a matter of course, 
to all inferior Tribunals, unless taken away by express statutable 
provision. ,

25. Even express words taking away the Certiorari does not 
take away the Attorney General’s right to a Certiorari in all cases ; 
and express words also have no application where there is a want 
or excess of jurisdiction, or where the Court is illegally constitu­
ted, or where the conviction is obtained by fraud, (a)

26. Whilst an appeal is depending at the Quarter Sessions, ’ 
there can be no Certiorari, nor where a certain time is fixed for 
bringing an appeal, and both parties have that privilege, the Cer­
tiorari is suspended during the time given for the appeal.

27. The proper purpose of Certiorari, so faras concerns Jus­
tices of the Peace, is that of getting a conviction dr order of 
Justices removed into the Supreme Court, to the end that it may 
be quashed, from some defect apparent upon its face.

28. It cannot be quashed or set aside from want of form only,

(a) Paley, on Convictions, under Title Certiorari.
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(a) it must be for some essential defeat ; it must be wanting in 
some essential ingredient, or what Lawyers call “ matters of 
substance.” Justices, however, should be particular in following 
the forms in the precise words ; it is the «only safe course for 
them to pursue.

29. When it appears upon the face of the conviction that 
the Justices had in fact jurisdiction, the Supreme Court cannot 
inquire into the question whether or not the Justices came to a • 
sound conclusion ; the Supreme Court in those cases is not a Court 
of Appeal, but merely a Tribunal to keep inferior Courts within 
the limits of their proper functions. (6)

80. If the conviction is good upon its face, no evidence can be 
received by the Supreme Court to contradict the statements con­
tained in such conviction ; the only evidence that can be received 
by affidavit or otherwise, is to shew that the Justices had not 
jurisdiction.

81. The Certiorari must be sued out within six months. 
Six days’ notice must be given to the Justice, and security must 
also be given.

82. When the Writ of Certiorari is sent to the Justice he 
must append to it the conviction or order mentioned in the 
Writ, with the Information or Complaint, and make a return in 
the form given in the Appendix under the head of Certiorari.

88. Where, in Acts of Parliament, the words only are used 
“ nor be removed by Certiorari," (as in 24 & 25 Vic., C. 100. Of­
fences against the Person) ; this does not prevent a case being 
brought before feupreme Court, under 20 & 21 Victoria, C. 48. 
(The Imperial Act which provides for stating a case for the opi­
nion of Superior Court.) It would have been different if the 
words had been, nor be removed by Certiorari or otherwise, (c)

84. Habeas Cobpus, (Latin),r Have the body. There are seve­
ral Writs of Habeas Corpus ; the only one, however, with which

(a) Consol. Stat. p. 43.
(b) Oke, p. 51.
Oke, p. 53, where fuller information is given ; and see Paley, under head

Certiorari.
(c) Greaves’ Grim. Law Consolidation p. 92.
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Justices of the Peaoe are likely to be concerned is called Habeas 
Corpus ad Subjiciendum, (Latin), means, that you have the body to 
answer. «> When a prisoner is in actual custody, upon a Warrant s 
from a Justice upon a conviction or order, and being desirous to 
test its validity, he will apply to the Supreme Court by Affidavit 
for a Writ of Habeas Corpus, which,if sufficient ground be shewn 
to lead the Court to believe that the imprisonment was illegal, 
will at once be granted.”

85. Sometimes a Rule Nisi is issued, and the Justices must 
have notice served on them of the application, and also of the 
return of the Writ, so as to enable them to support their com­
mitment before the Supreme Court. It is important for them, 
personally, to attend to it, as an action against them for dama­
ges would be the probable result of a successful application for a 
Writ of Habeas Corpus.

86. Where a Rule Nisi is issued in the first instance, it ap­
pears that an unsealed Warrant may be cured by the substitution 
of a new Warrant, sealed, after service of a Buie for a Habeas 
Corpus, (a) After the Return to the Writ is put in Court, and 
read, it is said to be filed, the Court may still amend it, (the 
Return) but the commitment cannot be amended. (6)

87. Criminal Information or Indictment against Justices.— 
When the misconduct of Magistrates, besides being productive 
of private injury to individuals, calls for punishment on public 
grounds ; when they act from private resentment, or interest, or 
from partial, malicious and corrupt motives, the Supreme Court 
will, on sufficient grounds being laid before it by Affidavits, cause 
a proceeding, called a Criminal Information, to be filed by the 
Clerk of the Court, against them, or they may be proceeded 
against by Indictment, (c) '

(а) Oke, p. 54. Note.
(б) Paley on Convictions, 319. Commitment is the order in writing under 

the hand and seal of the convicting. Justice, directed to a Constable, and to 
the Keeper of the ppdfcn^to which the party is to be committed. For further 
information under heatTOonimitment, see Paley,-

(c) Oke, p. 55, Paley on Commotions, 482. ; ^

O
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CHAPTER V.
r

STATING CASE FOR THE OPINION OF THE SUPREME COURT.

Sections

1. —Imperial Act, 20 and 21 Vic.,
Cap. 43, made part of Local 
Law.

2. —Must be on point of Law ; what
case should contain.

3. —Must be on Complaint or Infor­
mation.

4. —General provision of Act.
6.—Justice may state case.
6. —Security and notice.
7. —When Justices may refuse a case ;

right of Attorney General.
8. —Supreme Court may order case.
9. —Decision of Supreme Court to be

final.
10. —Justice may file Affidavit.

Sections

11. —Amendment of case.
12. —Judge at Chambers.
13. —Warrants to enforce decision.
14. —Certiorari not required.
15. —Supreme Court may make Unies.
16. —Sections 13 & 14 not applicable.
17. —Bight of appeal to Sessions aban­

doned.
18. —Schedule A. Fees.
19. —Form of Notice to Justice.
20. —Form of case and observations

thereon.
Form of Notice to Respondent ; 

how framed.
Form when Justice refuses case 

as frivolous.

21.-

22.

1. The Imperial Act, 20 & 21 Victoria, Cap. 48, now made 
part of our local law by the Consolidated Statutes, p. 226, pro­
vides for the review of the decisions of Justices on points of law, 
and affords a ready mode of.taking the opinion of the Supreme 
Court on a case stated by the Justices ; as it is a very important 
Act, I have thought it necessary to explain its provisions fully. 
This„ Act affords great protection to Justices, as, after stating a 
case, they are not liable to any costs in respect or by reason of 
an appeal against their determination, (sec. 6) and they may, 
without the risk of an Action, enforce their conviction br order 
after the decision of the Supreme Court, affirming or amending 
the same, has been made. (Sec. 9.)

2. The Act only gives the Justices the power of asking the 
opinion of the Court upon appoint of Law ; and the question for 
the Court is not whether the Justices came to a right conclusion, 
but whether there was any evidence in support of that conclu-
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eion. In drawing up a special ease, care should be taken that 
it contains every question which it is desired to submit, as the 
Court has no power to give an opinion on a question asked by 
the parties, if it is not stated in the case by the Justices, (a)

8. It will be seen by the second Section of the Act that the 
right of having a case stated exists only where the Justices’ de­
termination is on a complaint or information under their tummary 
jurisdiction, and ceases to exist where their decision is not founded 
upon either of these proceedings, as where the decision is upon 
an application for a license. (6)

4. This Act enables either party, if dissatisfied with the de­
termination of Magistrates, as being erroneous in point of Law, 
to apply to the Justice within three days for a case, stating the 
facts and grounds of the determination. If the Justice is of 
opinion that the application is frivolous, and not otherwise, he 
may refuse to state a case, unless the application be made under 
the direction of the'Attorney General. Justices would do well 
to act on their own judgment whether applications are frivolous, 
and cases ought not to be granted unless some doubtful point of 
law has been raised, fit to be referred to the Court. The case, 
if imperfectly stated, may be sent back for amendment. If a 
case be refused by the Justice, the Supreme Court may order it 
to be stated. The Act requires security for costs to be given by 
the appellant.

20 <fc 21 VICTORIA, CAP. 43. (Anilysis.)

6. Justices may%|^te Case.—After the hearing and deter­
mination by a Justice of the Peace of any information or com­
plaint which he has power to determine in a summary way, by 
any law now in force or hereafter to bef made, either party to the 
proceeding before the said Justice may, if dissatisfied with the 
said determination, as being erroneous in point of law (c) [and 
the Justices ought not to state a case unless it be on a point of

(a) Hills y. Hnntf’lS C. B., 1.

(t) Saunders, 378.
(c) Point of Law.—It cannot be stated where the objection is, merely 

the improper reception of evidence. v. Yeomant, 1 L. T. (N. 8.) 369.
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/aw,] apply in writing within three (a) days after the same to the 
said Justice to state and sign a case, (6) setting forth the facts 
and the grounds of such determination, for the opinion thereon 
of the Superior Court, (c) to be named by the party applying, 
and such party, hereinafter called the “ appellant," shall, within 
(<i) three days after receiving such case, transmit the same to the 
Court named in his application, («) first giving [see Athdown v. 
Cur tit, 81 L. J. 216,] notice in writing of such appeal, with a 
copy of the case so stated and signed, to the other party to the 
proceeding [this being a condition precedent, Gloucester L. B. y. 
Chandler, 7 L. T. (N.) 722] in which the determination was given, 
hereinafter called tho “ respondent." [20 & 21 Vic., c. 48, s. 2.] 

6. Security and Notice.—The appellant at the time of mak­
ing such application, and before a case shall be stated and de­
livered to him by the Justice, shall in every instance enter into 
a recognizance (/) before such Justice, or any other Justice ez- * (*)

(а) Although Sunday is the last of the three days, it must be counted ; 
and if the hearing were on Thursday, the application case must be by Saturday. 
[Ex parte Sitnkin, 29 L. J. 23 ; and Wynne v. Ronaldson, 12 L. T. (N.) 711].

(б) The defendant may hare a case submitted although he is acquitted. 
[Davyt v. Douglat, 82 L. T. 283.] The death of the respondent will not, it 
seems, prevent the appellant's right of appeal. [Gamsworthy v. Pyne, 85 
J. P. 21.] Justices are not bound to state a case when the application dis­
closes no point on which a case ought to be granted. [R. v. JJ. Rutlandshire, 
13 L. T. (N.) 722.]

(c) Must be, here, the Supreme Court in St. John’s.
(d) The provision as to three days is so far directory, and not a condition 

precedent, that where the party has done all in his power to comply with the 
statutory requirement, and compliance has been impossible, from the closing of 
the offices of the court, the appeal will be heard. [Mayer v. Harding, 2 L. R. 
(Q. R.) 410, thus qualifying Morgan v. Edwards, 29 L. J. 108 ; Woodhouse 
v. Woods, 29 L. J. 149; and Pennell v. Uxbridge, 31 L. J. 92.]

(*) Must be Supreme Court in St. John’s, and must be sent to the Chief 
Clerk and Registrar of the Court there.

(/) The recognizance will be in time if entered into within the three days 
allowed for applying for the case, and it need not be entered into simultane­
ously with the application [Chapman v. Robinson, 28 L. J. 30], or before the 
case is stated and delivered, although after the expiration of the three days 
allowed for applying for the case. [Stanhope v. Thorsby, 35 L. J. 182.] See 
Post, as to the Local Law respecting recognizances.

v
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ercieing the same jurisdiction, with or without surety or sureties, 
and in such sum as to the Justice shall seem meet, conditioned 
to prosecute without delay such appeal, and to submit to the 
judgment of the Supreme Court, and pay such costs as may bo 
awarded by the same ; and the appellant shall at the same time, 
and before he shall be entitled to have the case delivered to him, 
pay to the Clerk of the said Justice his fees for and in respect of 
the case and recognizances, and any other fees to which such 
Clerk shall be entitled, which fees, except such as are already 
provided for by law, shall be according to the schedule to this 
Act annexed, marked (A), and the appellant, if then in custody, 
shall be liberated upon the recognizance being further conditioned 
for his appearance before the same Justice, or if that is imprac­
ticable, before some other Justice exercising the same jurisdiction, 
who shall be then sitting, within ten days after the judgment of 
the Supreme Court shpll have been given to abide such judg­
ment, unless the determination appealed against be reversed.— 
[Id. s. 8.]

7. When Justices may refuse a Case.—If the Justice be of 
opinion that the application is merely frivolous, but not other­
wise, he may (a) refuse to state a case, and shall, on the request 
of the appellant, sign and deliver to him a certificate of such 
refusal ; provided that the Justice shall not refuse to state a case 
where application for that purpose is made to them by or under 
the direction of Her Majesty’s Attorney General. [Id. s. 4.]

8. Supreme Court may order Case.—Where the Justice shall 
refuse to state a case as aforesaid, it shall be lawful for the ap­
pellant to apply to the Supreme Court, upon an affidavit of the 
facts, for a rule calling upon such Justice, and also upon the 
respondent, to show cause why such case should not be stated, 
and the said Court may make the same absolute or discharge it

(a) Justices cannot refuse to state a case, although the main point relied 
on is one which was not noticed by either party, but which goes to the root of 
their jurisdiction. [Ex parte Markham, 34 J. P. 150.] The certificate should 
merely state that the application is frivolous. The Justices cannot refuse a 
case “ in their discretion,” as they have no discretion, unless they consider 
the application to be frivolous. [Wett Ham Cate, L. T., 28th Sept., 1872.J

r
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with or without payment of costs, as to the Court shall seem 
meet ; and the Justice, upon being served with such rule absolute, 
shall state a case accordingly, upon the appellant entering into 
such recognizance as is hereinbefore provided. [Id. s. 6.]

9. Decisions to be Final.—The Court to which a case is 
transmitted under this Act shall hear (a) and determine the 
question or questions of law arising thereon, and shall thereupon 
reverse, afirm, or amend the determination in respect of which 
the case has been stated, or remit the matter to the Justice, with 
the opinion of the Court thereon, or may make such other order 
in relation to the matter, and may make such orders as to costs, 
as to the Court may seem fit ; and all such orders shall be final 
and conclusive on all parties : Provided always, that no Justice 
of the Peace who shall state and deliver a case in pursuance of 
this Act shall be liable to anyy costs in respect or by reason of 
such appeal against his determination. [Id. a. 6.]

10. Justices may File Affidavit.—The Imperial Act, 85 & 
86 Vic., Cap. 26, is in amendment of this Act, 20 & 21 Vic., 
Cap. 48, and therefore applicable to the Colony. Its preamble 
recites that, “ whereas ex parte proceedings are frequently taken 
in the Superior Courts to bring under review the decisions of Jus­
tices, and there is no fund at the disposal of such Justices to 
defray the expenses of appearing by Counsel to support their

(a) The Court will not allow objections to be taken which were not raised 
before the Justices. [Purkiss v. Huxtablc, 28 L. J. 221 ; but see Ex parte 
Markham, p. 36, ante.] The affidavits must be entitled in the names of the 
parties. [ Johnson v. Simeon, 23 J. P. 776.] The rule now is, that the ap­
pellant shall have the right to begin. [Gardner v. Whitford, 4 C. B. (N. 8.) 
665.] Costs, as a general rule, will be given to the successful party, and be 
paid by the respondent, if unsuccessful, and not by the Magistrates making a 
wrong conviction. [Fenables v. Hardiman, 28 L. J. 33.] The general rule 
is, that costs follow the judgment, but when no one appears on behalf of the 
respondent, that rule is not applied [Lee v. Strain, 28 L. J. 221]; and the 
Crown pays costs when unsuccessful. [Moore v. Smith, 28 L. J. 126.] , The 
costs of preparing the case are allowed beyond the fees of the Justices' Clerk. 
[Glover v. Booth, 81 L. J. 270.] The application for costs should be made 
immediately on the disposal of the catte. [Bvdenberg v. Roberts, 2 L. B. 
(C. P.) 292.]
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decisions. And whereas it is expedient that such Justices should,
without expense to themselves, have an opportunity in such cases 
of informing the Court of the grounds of their decision and of
all material facts bearing upon the same." Sec. 2 provides,— , 
“ Whenever the decision of a Justice is called in question by a 
rule to show cause or other process issued on an ex parte appli­
cation, such Justice may make and file (without fee) in such 
Court an affidavit, setting forth the grounds of the decision 
brought undeir review, and any facts he may consider to have a 
material bearing upon the question at issue.” The affidavit may 
b6 sworn Wore a Commissioner of Supreme Court and forwarded 
tophief'Clerk Supreme Court, by post, for the purpose of being 
ffiiéd. [Sec. 2.] V The Court, before making the rule absolute or 
otherwise determining the matter so as to overrule or set aside 
the acts or decision of the Justice, shall take into consideration
the matter set forth in, the affidavit, notwithstanding that no 
Counsel appears on behalf of the Justice." [Id. s. 8.]

11. Amendment of Case.—The Court for the opinion of
which a case is stated shall have power, if they think fit, to causo 
the case to be sent back for amendment, and thereupon the same 

t}> shall be amended accordingly, and judgment shall be delivered 
after it shall have been amended. [20 & 21 Vic., c. 48, s. 7.]

12. Judge at Chambers.—The authority and jurisdiction
# hereby vested in a Superior Court for the opinion of whiCjh a case 

is stated under this Act, shall and may (subject to any rules and
> orders of such Court in relation thereto) be exercised by a Judge 

Z;-------------------------------------------------------------------
Note to Section 7.—An application to send back for amendment a case on 

appeal under section 2 may be entertained by the Court before the day of ar­
gument, as there is nothiif§ in the Act to take away the ordinary jurisdiction 
of the Court as te amending special cases. In the particular case it was 
agreed that the case should go back for amendment, and that each party should 
be at liberty to submit to the Justices any additions which they might think 
ought to be made. [ Yorkshire Tire and Axle Company v. Rotherham Local 

, Board of Health, 4 C. B. (N. S.) 362.] The Court, however, will not on a 
mere suggestion by the appellant in the affidavit that there has been miscon­
duct or negligence in drawing a case, send it back to be amended or restated, 
though they may do so if they find the materials to be insufficient. [ Town<-
tnd, App. Read Resp. 4 L. T. (N. 8.) 447.

\
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of sucii Court sitting in Chambers ; and as well in vacation* * As 

in term-time. [Id. s. 8.] See Note to Sec. 8.
18. Warrants to enforce Decision.—After the decision of 

the Supreme Court in relation to any cs^se stated for their opinion 
under, this Act, the Justice in relation-to whose determination 
the case has been stated, or any other Justice of the Peace ex­
ercising the same jurisdiction, shall have the same authority to 
enforce any conviction or order which may have been affirmed, 
amended, or made by such Supreme Court, as the Justice or 
Justices who originally decided the case would have had to en­
force his or their determination, if the same had not been ap­
pealed against ; and no action or proceeding whatsoever shall bo 
commenced or had against the Justice or Justices for enforcing 
such conviction or order, by reason of any defect in the same 
respectively. [Id. s. 9.]

14. Certiorari not required.—No Writ of Certiorari or other 
Writ shall be required for the removal of any conviction, order, 
or other determination in relation to which a case is stated, under 
t|)is Act or otherwise, for obtaining the judgment or determi-

Note to Section 8.—This Section 8 would apply, but for the following 
Sections of the Consolidated Statutes : the effect of those Sections is that 

> cases can only be stated for the opinion of the Supreme Court in St. John’s, 
not on Cirduit, as they must be heard before two Judges. No defebt ttro 
Judges could hear such cases in Chambers.

Consol. Statutes, p. 226, Sec. 3.—“ Where, by any Act of the Imperial 
Parliament, any criminal jurisdiction, or authority, by way of appeal, adjudi­
cation of reserved points, removal Or otherwise,'Is or shall be vested in the 
English Courts of Queen’s Bench, Common Pleas, and Exchequer, or any of 
them, or the Justices or Barons thereof, or any number of such Justices or

* Barons, or in any other Superior Court or Judges, such jurisdiction or au­
thority shall be exercised by the Supreme Court or the Judges thereof, as in 
the case of appeals provided by the 3rd Section of the 9th Chapter, Consol. 
Statutes.”

Consol. Statutes, p. 30, Sec. 3.—“The Supreme Court jnay be held by 
one Judge, who may hear and determine all matters, except cases of Treason 
and Capital Felony, when three Judges shall be present ; and except motions 
for and hearing of rules for new trials, motions in arrest of judgment, special 
cases, appeals and re-hearings in Equity, probate, revenue, and other cases, 
&c.,&c., * * * when at least two Judges shall be present.” * * * * *
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nation of the ^premc Court on such ca#e under this Act. 
[Id. s. 10.]

16. Supreme Court ma/ make Rules.—(a)' The Superior 
Courts of Law (here Supreme Court) may make and alter Rules 
and Orders to regulate the practice and proceedings in reference 
to such cases. (Sec. 11,)

16. Sectietul2 and Section 18, as to Recognizances, (6) not
applicable. (

17. Right of Appeal abandoned.—Any person who shall 
proceed under this Act in cases where he is entitled to appeal 
to Quarter Sessions, shall be taken to have abandoned such 
appeal. (Sec. 14.)

18. Schedule A., referred to in Sec. 8, of the foregoing Act.
Fees to be taken by the Clerk of the Peace, (or by the Magistrate,

where there is no Clerk of the Peace. )
Drawing case and copy, where the case does not exceed

5 folios, of 90 words each ..............................................$2 40
When case exceeds 5 folios, then for every additional folio 0 24
Recognizance ....................................................................... 1 20
For every enlargement or renewal thereof .................... 0 GO
Certificate of refusal of case .............................................. 0 48

19. FORM OF NOTICE TO JUSTICE.
To J. S., Esquire, one of Her Majesty's Justices

of the Peace for the------------District of
J Newfoundland.

In the matter of an information (or complaint) wherein the under­
signed was (Informer or Prosecutor or Complainant) and (/, the under­
signed,) or A. B., was Defendant, heard before and determined by you at 
-------------, in the said District, on|the--------- day of -----------. Being dis-

p-
(а) No cases, so far, have come wder the notice of the Supreme Court 

under this Act, and consequently no such rules have been made ; but as the 
case, when it cam# before the Court, would be argued by Lawyers, the Rules 
made would more immediately concern them than Justices of the Peace.

(б) Sec. 15 provides for the manner in which the Recognizances shall be 
enforced, but by Chapter 26, Consolidated Statutes, p. 169, provision is there 
made for the enforcing of such Recognizances, and as this is a case provided 
for by Local enactment (Consol. Stat., p. 226,) the Local Law would govern 
it. The safe course, therefore, would be to comply with the Local Act, and 
make the return according to the Schedule, [p. 170, Consol. Stat ]
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satisfied with your determination in the said case, as being erroneous in 
point of La®,-! hereby, pursuant to the Statute, make application to you, 
to state and sign a case, setting forth the facts and grounds of your de­
termination, in order that I may take the opinion thereon of Her Majes­
ty's Suprem^Court of Newfoundland.

This -------- day of --------- , A. D. 187----- .
. A. B., (CompVt. or, &c.)

Residing at-------- , in the said District.
20. FORM OF CASE AND OBSERVATION THEREON.

The Justices, though not bound to grant a case if they are 
of opinion that the application is frivolous, ought nevertheless to 
do so when it is shown that the party applying for it was asserting 
a right, as a disputed right of way, and the proceedings arise out 
of the assertion of that right.

With regard to the manner in which a case should be stated, 
it is to be observed that the Court expects such cases to be sub­
mitted to the Judges in a complete form ; and cases for the consi-4 
deration of the Judges under that Act are not to be lengthy nar­
ratives of the facts.

A case for the opinion of the Supreme Court, may be stated 1 
according to the following form :—

Between
A. B., Appellant, 

and
C. D., Respondent.

NEWFOUNDLAND,
Supreme Court.

This was an information [or, complaint] preferred 
by----- against------ , for that, [here state shortly the
substance of the information or complaint], and after 
hearing the parties and the evidence adduced by them, 

the undersigned, being or e of Her Majesty’s Justices of the Peace in and
for the District of ----- , did thereupon [set out shortly the adjudication of
the Justice]. And the said Appellant, alleging that he is dissatisfied with 
the said determination, as being erroneous in point of law, did, within 
three days thereafter, apply to me, the said Justice, to state and sign a 
case, setting forth the facts and the grounds of such determination for 
the opinion thereon of the said Court. Wherefore I, the Justice aforesaid, 
in compliance with the said request, and in pursuance of the Statute in 
such case made and provided, do hereby state and sign the following case 
for the opinion of the said Court.

case.

At the hearing of the said information [or, complaint], and on the 
close of the informant’s [or, complainant’s] case, the*said----- [or, the
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attorney for the said ------] was heard in answer to the iftatter of the said
information [fr, complaint] ; and it .being proved on the part of the said
------ [the informant or complainant], that [here »et out the facte which the
Justice deems to have been proved, with such objections, fyc., of either party, 
as will raise the point intended to be submitted], ( the said Justice did ad­
judge and determine [set out shortly the adjudication of the Justices.

QUESTION.
The question upon which the opidBh of the said Court is desired is, 

whether I, the said Justice, upon the above statement of facts, came to'a 
correct decision in point of law P and if not, what should be done in the 
premises P [Or, the questions of law arising upon the above statement of
facts are------ . Whereupon the opinion of the said Court is asked upon
the said questions of law, whether or not I, the said Justice, was correct in 
my determination as aforesaid ? and if not, what should be done or order­
ed by the said Court in the premises P]

E. F., J. P. for------ District.

The case must be signed by the Justice ; and the party ap­
plying for the case must enter into a recognizance as directed 
by stat. 20 & 21 Viet', c. 43, s. 8. If the case be for the opinion 
of the Court, it must be set down for argument, and copies, with 
the points intended tolbe argued, must be delivered to the Judges, 
as in the ordinary practice upon a special case.

21. See Section 6, whereby (Sec. 2 of the Act) the Appellant 
must give Respondent notice and copy of the case. The notice 
is easily framed from the other form of notice to the Justice.

2g. When the Justice refuses the case as frivolous, he may 
follow the notice nearly verbatim in the third person. Add—

And I, the said Justice, being of opinion that the said------------ ap­
plication is merely frivolous, have refused to state such case ; and at the 
request of the said------------ I have given him this certificate of the factf

- pursuant to the Statute. [Id.]
E. F., J. P. for

t <

J

1
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CHAPTER VI.
APPLICATION OK THE CRIMINAL LAW OF ENGLAND TO THE COLONY.

SECTIONS

1. —Application of English Criminal
Law by Statute.

2. Criminal Law of England only to
apply.

3. Local Law had better be followed.
4. Local mode of practice ; cumula­

tive remedy.

Sections

5. Genera) rules for guidance.
6. English Criminal 'Law of Local

character not applicable.
7. Difficulties in application of Eng­

lish Criminal Law not arisen.
8. Criminal Law Consolidation Acts ;

effect of.

1. In the Consolidated Statutes it is provided “ That in all 
cases not provided for by Local enactment, the Law of England, 
as to crimes and offences, shall be the law of this Island and its 
Dependencies, to far as the same can be applied, subject to such 
amendments, alterations, and further enactments of the Imperial 
Parliament, as may hereafter be made ; and which shall, after 
twelve months from the passing thereof, respectively, be the Law 
of this Island and its Dependencies.” (a)

2. It sometimes happens that a particular Imperial Statute, 
respecting Criminal Law, applies only to Ireland or to Scotland, 
and some apply only to England. It is well to bear this in 
mind, as a good deal of the Criminal Law applied to Ireland 
only is not the Law of this Colony, (b) The Law of England, 
as to crimes and offences, being our Law, where it can be ap­
plied, must be taken to mean the Acts of the Imperial Parlia­
ment in criminal matters, applicable, generally, tfo England, 
Ireland, and Scotland, or the British empire, and also the 
Criminal Law, even when it is applicable to England alone.

8. Where there is a Local Law prescribing the mode of 
procedure, and the punishment for any offence, the Local Law

(a) Consolidated Statutes 225. I
(b) I refer to this because the Justice may possibly get hold of an Act 

applicable to Ireland only, or to a work on the duties of Justices in Ireland, 
which would mislead him.



36 Criminal Law of England to this Colony.

bad better be followed, and not the English Law, respecting such 
offence. For instance, under the Local (a) Law, with respect 
to malicious injuries to property, the Justice trying the case can 
only adjudge the offender to pay a sum of money for the injury, 
and in default of payment to imprison. Under the English Act, 
the punishment is in the discretion of the Justice, either fine or 
imprisonment.

4. (6) Where any mode of practice is or hereafter may be 
prescribed by a Local Law, which may or can be applied for the 
purpose of carrying out the provisions of an Imperial Act, which 
shall be held to extend to this Colony, such mode of practice may 
be used{ and shall be regarded as a cumulative (or additional) 
remedy. *

6. The first question which a Justice has to ask himself, 
Is this an offence provided for by Local Law ? If it is, he had 
better follow the Local Law. If it is' not, he must find out what 
the Criminal Law oi England is, with respect to this particular 
offence ; and having found it, he has then to ask a third ques­
tion, “ does the English Law apply to this Colony ?”

6. As a general Rule all English Criminal Law, of a special 
local character, such as the Laws with respect to offences against 
the Game Laws, Fisheries, Stamp Acts, English Customs Laws, 
Poor Laws, Turnpike Acts, and other kindred subjects, are not 
applicable here. It has been held that the Tippling Act applies 
to this Colony,—whilst penal statutes, concerning Horse Racing, 
18 Geo. 2, C. 19 ; 18 Geo. 2, C. 24, were held not to apply, (c)

i. The applications of English Criminal Law to this Colony 
would appear at first sight to present great difficulties, but prac­
tically, as Mr. Archibald observes, (d) “ Scarcely an instance 
has occurred since the passing of the Act in question, in which 
any difficulty of this nature in the administration -of the Law 
has arisen in the Superior Courts.”

8. It is therefore very improbable that any difficulty of the

(а) Consolidated Statute^ p. 227.
(б) Consolidated Statutes* p. 226.
(c) Morris v. Berrigan, sea Note to E. M. Archibald, Dig. p. 40.
(d) E. M. Archibald’s Dig., p. 4V
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kind will arise before Justices of the Peace, and less so now that 
the Criminal Law, Consolidation and Amendment Acts, 24 & 25 
Victoria, from Cap. 94 to 100, have simplified the Law very 
much, and made its Local application very clear.

CHAPTER VII.
OF INDICTABLE OFFENCES.

Sections

1. —Division into Indictable offences
and Summary Convictions.

2. —Explanation of Indictable offen­
ces.

3. —Form of Indictment.
4. —Indictment may be preferred with­

out previous investigation.

Sections

5. —Reasons why this rule is not fol­
lowed.

6. —Prevention of vexatious Indict­
ments.

7. —Perjury.
8. —General observations.

1. The two great divisions into which the work of a Justice 
of‘the Peace, in respect of crimes, are divided, are,—

Indictable Offences and 
J Summary Convictions.

2. Indictable offences here, mean all offences in which a 
Bill of Indictment must be presented to a Grand Jury, and a 
True Bill found by them before the prisoner can be put upon 
his trial.

8. An Indictment commences with heading, Supreme Court 
of Newfoundland, or Supreme Court on the Northern or Southern 
Circuit, 'find in the left hand corner, Newfoundland, (place of 
trial) to wit. This is called the venue or statement of the place 
where the crime was committed, or is tried. Next follows the 
accusation, in the words—“ The Jurors of our Lady the Queen, 
upon their oath, present, that [hei-e state the offence]. When the 
Foreman of the Grand Jury endorses on the Bill 44 a True Bill ;
for self and fellow Jurors,-------- Foreman The prisoner is then
put upon his trial before another Jury, generally a Petty Jury, 
and if the Indictment is marked on the back “ Bill ignored," or
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“ no Bill " the prisoner is discharged, unless there is another 
Indictment or other charge against him. (a)

4. With the exception of the cases mentioned under the next 
Section, prevention of vexatious Indictments, an Indictment may 
be preferred for the offence at the Court having jurisdiction to 
try it, without a previous investigation before Magistrates, (b)

6. Whilst this is the Rule of Law, there are many cogent reasons 
why this course should not be adopted, (and, as a matter of prac­
tice, Indictments are rarely so preferred) ; 1st, because the accused 
would not be in custody, and might escape ; 2nd, witnesses would 
not be bound over to give evidence; 8rd, there would be no depo­
sitions, and the accused would be unable to see what evidence 
is to be produced against him, a circumstance which has ever 
been deemed one of great hardship, and which would be the cause 
of drawing down strong animadversions from the Bench, (c)

6. Pbevention of Vexatious Indictments.—For certain mis­
demeanors, hereafter enumerated, it is enacted by Acts 22 & 28 
Vic., Cap, 17, and 80 & 81 Vic., Cap. 85, that no Bill of Indict­
ment for any of the following offences :—

Perjury,
Subornation of Perjury,
Conspiracy,
Obtaining money or other property by false pretences, 
Keeping a Gambling House,
Keeping a disorderly House,
Any indecent Assault,

shall be presented to or found by a Grand Jury, unless the Prose­
cutor or other person presenting such Indictment has been bound 
by Recognizance to prosecute or give evidence against the accu­
sed, or the accused is in jail or has been bound by Recognizance 
to answer an Indictment, or an Indictment is presented by di­
rection or with the consent* in- writing, of a Judge of the Supreme

, (a) For farther information respecting proceedings before the Grand Jury, 
i6 indictable offences, and also of a trial before a Petty Jury, for same offence, 
S6e Chapter on Quarter Sessions. (Post.)

(b) Oke, p. 822.
(e) Saunders, p. 157.
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Court, or by the Attorney or Solicitor General ; or in case of In­
dictment for perjury, by direction of the person authorized by 
Statute to direct a prosecution for perjury (see Post.) By second 
Section, it is enacted, that where any charge or complaint shall 
be made before a Justice that any person has committed any of 
the foregoing offences, and such Justice shall refuse to commit 
or bail the person charged, then, in case the Prosecutor shall de­
sire to prefer an Indictment, the Justice must take the Prosecu­
tor’s recognizance, and transmit it, with the information, depo­
sition, &c., if any, to the Court where the Indictment ought to 
be preferred. Sec. 1, of the 80 & 81 Vic., Cap. 86, amends the 
foregoing, so as to prevent it extending to the case of joining 
counts in an Indictment, with the consent of the Court, for any 
of the above mentioned offences, founded on the facts disclosed 
in the deposition taken before Justices.

7. By the 14 & 16 Vic., C. 100, Sec. 19, “ Justices in Special 
or Petty Sessions, may commit to the next assizes (which would 
correspond to our Supreme Court on Circuit or in St. John’s) 
any person who shall appear to them to have committed wilful 
and corrupt perjury, (a) in any evidence given or proceeding, taken 
before them, unless they enter into a recognizance, &c.” As 
Justices here do not meet in Special or Petty Sessions, it is very 
doubtful whether this Section applies ; and in all cases of prose­
cutions for perjury, there should be a regular preliminary inves­
tigation before Justices, and a committal in the ordinary way of 
dealing with Indictable offences.

8. I have thought it necessary, as this little work is princi­
pally intended for Justices of the Peace who have not had much ^
experience about Law, to give these very simple explanations
about Indictments, but it will be obvious to any of my readers

* (a) Perjury is the wilfully false representation on oath, of some fact, ma­
terial to the question at issue, made before some authority legally competent 
to administer it, and having jurisdiction in the matter. Subornation of per­
jury is procuring another to take such false oath. Both offences are misde­
meanors. [See Stone, 888, 389. Oke, p. 84, Perjury.]

Perjury.—The offence must be proved by two witnesses, or by one witness, 
and other evidence in confirmation, as, for instance, a written document.

/\J>
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that before any of these proceedings can be taken> there must bo 
some one to try, and, like Mrs. Glasse’s celebrated directions about 
cooking a hare, “ first catch your hare,” so as regards criminal 
proceedings, you must first catch your prisoner, and it is the 
first and most important duty of the Magistrate, in all cases 
where a crime is committed, to secure the offender.

CHAPTER VIII.

OF ENQUIRIES BEFORE JUSTICES IN INDICTABLE OFFENCES.

Sections

/.—Preferring the Charge. ,
1. —Preliminary observations ; im­

portance and difficulty of Ma­
gistrate’s duty in respect of.

2. —Law regulated by Jervis Act,
Ac.

3. —Arrangement of Sections.
4. —Limitation of time.
5. —Jurisdiction as to locality.
6. —The applications for process

shoul^e heard in private.
7. —The Offenders.
8. —Infants.
9. —Lunatics.

10.—Wife.
11. —Preamble to Jervis Act.
12. —Power to issue Warrant or

Summons.
13. —Offences on the High Seas

or abroad.
14. —Justices for adjoining Coun­

ties, sections 5,6 & 7 not ap­
plicable.

15. —Information.
16.—No objection allowed for de­

fect in substance or form.

Sections

17. —Any person may lay the in­
formation.

II.—The Process to Issue against 
Offenders.

18. —Summons or Warrant.
19. —Service of Summons.
20. —Non -appearance.
21. —Defect in form ; objectio 

x not allowed.
22. —d|ôrm of Warrant.
23. —Backing Warrants.
24. —Apprehension where

dictment found.
25. —Apprehension in one District

for offence in another.
26. —Sundays — Warrants issued

and information taken on.
27. —Apprehension without War­

rant.
28. —Search Warrant.
29. —How to obtain a Search War­

rant.
30. —Mode of executing Search

Warrant.
31. —Importance of obtaining

Search Warrant. Forms
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SECTIONS
of Information and Search 
Warrant.

III. —Compelling the Attendance of
Witnesses.

82.—Attendance of Witnesses by 
Summons.

33. —Warrant, when witness does
not appear on Summons.

34. —Warrant in first instance. 
85.—Refusing to be examined.

IV. —The Hearing and Examination
of Prosecutor's Witne»»ei.

36. —The Court—Place of exami­
nation.

37. —Examination of Witnesses for
Prosecution.

38. —Witnesses unable to travel,
&o.

39. —Examination for offence in
another jurisdiction.

V. —Statement of Accused and Ex­
amination of hi» Witnesses.

40. —Reading over Depositions in
presence of Accused.

41. —Caution to Accused.
42. —What Accused says to be

taken down.
43. —Second caution.
44. —Prosecutor not prevented giv­

ing evidence of admissions.
45. —Observations on 30 <t 31 Vic.,

Cap. 35 ; application to Co­
lony.

46. —Witnesses of Accused — ex­
amination of

47. —Expenses of such Witnesses.
VI. —Binding over Prosecutor and

Witnesses by Recognizances.

48. —Recognizance.
49. —Witness refusing to enter

into Recognizance.
F

Sections

VII. —Remand.
50.—General Rules for Remand— 

verbal, 3 days ; in writing, 
8 days.

61. —Prisoner may be released on
bail during remand.

62. —Return, when Recognizance
forfeited.

63. —Form of Return.
VIII. —Bail.

64. —Rail in Felony and other mis­
demeanors.

65. —Bail in other misdemeanors.
66. —Observations on bail ; not

taken in murder, Ac.
67. —Taking bail ; judicial duty.
68. —General Rule ; object to se­

cure Prisoner’s presence at 
trial.

69. —Circumstances to be consi­
dered.

60. —Refusing bail ; criminal of­
fence. N

61. —When Prisoner has right to
bail, Justice not to dissuade 
bail.

62. —Two Sureties, (generally.
63. —Ability of bajtf how determi­

ned ; questions.
64. —Amount of bail.
66.—Prisoner may apply to Su­

preme Court, when refused 
by Justice.

66. —Surrender of Accused by his
bail.

67. —Liberate to Gaoler, on Pri­
soner's admission to bail.

IX. —Discharge or Committal of Pri­
soner for Trial.

68. —Prisoner when to be dis­
charged.

69. —When Committed.
70. —Conveying Prisoner to jail.



42 Of Enquiries in Indictable Offences.

Sections

X.—MucrlUintou».
71. —Copies of Depositions.
72. —Forms in Schedule.
78.—Stipendiary Magistrates.
74.—Deposition of person danger­

ously ill.

Sections

75. —Prisoner’s presence.
76. —Money found on Prisoner.
77. - Removal of Prisoner without

Habeas Corpus.
78. —Resume of the order of the

various steps in an enquiry.

I.—PREFERRING THE CHARGE.

1. The duties of Justices of the Peace, with respect to In­
dictable offences, are the most important and difficult duties 
Magistrates have to perform ; and as all their proceedings have 
to come before the Supreme Court, or in some few instances 
before the Quarter Sessions, and arc liable to be reviewed by the 
Judges, Law Officers of the Crown, and prisoner’s Counsel ; 
Justices, for their own credit sake, should endeavour to perform 
these duties according to Law. And it is because of their im­
portance that I have ^one into every particular, and endeavoured 
to give plain and clear directions about all that is necessary in 
ordinary cases.

2. The Law regulating proceedings before Justices, with 
respect to Indictable offences, is regulated principally by two 
Acts, 11 & 12 Vic., Cap. 42, known as Jervis’s Act, and made 
part of the Law of this Colony, by Chapter 80, Consolidated 
Statutes, Sec. 4 ; and another Act, 80 & 81 Vic., Cap. 85, which 
is also undoubtedly part of our Criminal Law, as it is in amend­
ment, and a further enactment on the same subject; it is therefore 
absolutely necessary that the Justices of the Peace in all such 
proceedings should follow strictly the directions contained in 
these Acts. I have, therefore, compiled, from English works, 
an analysis of all parts of the Acts which have any reference to 
this Colony.

8. For convenience, and to follow the order of the Act, this 
part of the Justice's work may be conveniently divided into the 
following heads :—

I. —Preferring the Charge.
II. —The Process to issue against offenders.
III. —Compelling the attendance oi Witnesses.
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IV. —The hearing and examination of Prosecutor's Wit­
nesses.

V. —Statement of accused, and examination of his witnesses.
VI. —Binding over Prosecutor and Witnesses by Recogni­

zances.
VII. —Remand.
VIII. —Bail.
IX. —Discharge or Committal of Prisoner for trial.
X. —Miscellaneous provisions of the Act not falling under 

either of those heads.
4. There is only one Indictable offence applicable to this 

Colony, in which the time for prosecution is limited, viz. : the 
Riot Act, 1 Geo. 1st., 2 c. 5, s. 8. Prosecutions must be com­
menced within twelve calendar months.

5. As to the place where the offence was committed. The 
Justice’s jurisdiction. [See Chapter III., on Jurisdiction, p. 10 
to 14.]

6. Applications should be heard privately.—It is recom­
mended that all applications for a Summons or Warrant against 
any persga for an offence or cause of complaint, should not be 
permitted to be made in open Court ; and where the application's 
for an indictable offence, an information in writing and on oath 
should be required from the Prosecutor and his witnesses. The 
reasons for this course are, that persons sometimes, from mali­
cious or revengeful feelings, or for some private object, go before 
the Magistrates to make complaints, in order to have them pub­
lished to the world, and without any intention of proceeding 
further with them. This plan is also strictly in accordance with 
law.

7. The Offenders.—The general rule is that all persons 
are responsible for their acts done in violation of the law ; but to 
this rule there are exceptions in favour of infants, insane per­
sons, persons under coercion, as married women and others, and 
irresponsible agents ; in some cases also the accused, although 
interested in the property in respect to which the offence was 
committed, (as in the case of a man setting fire to his own house), 
is liable to be convicted.
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8. Infants.—An infant under seven years of age is not cri­
minally responsible, the law considering the mental capac^^f 
a child of such tender years to be too immature to enable it to 
form a sufficient judgment of right and wrong ; but above seven 
and under fourteen they are criminally responsible for their acts, 
if it appear they had sufficient discretion, (a)

9. Lunatics.—In the case of a lunatic, the Law presumes 
the offence to have been committed in a lucid interval, unless it 
appears to have been committed in the time of his distemper ; 
and where persons supposed to be lunatics are charged before a 
Justice with an indictable offence, the course to take is to secure 
their appearange at the trial, in order ttyat, if they are insane, 
they may be confined in the Asylum and taken care of.

10. Wirt?—A wife cannot be convicted of any larceny, bur­
glary, wounding, forgery, or uttering forged notes, if the offence 
be4 committed in the presence of her husband, and with his 
coercion and participation ; but in treason, murder, peijury and 
robbery, and, according to the authorities, in misdemeanors ge­
nerally, except perhaps conspiracy, the presence and coercion of 
her husband will not avail her ; or where the wife was the more 
active party, or her husband was incapable of constraining her 
to commit the offence. A wife is not guilty of larceny, with re­
spect to her husband’s goods ; but if her adulterer receive them, 
knowingly, he would be guilty, and likewise if he took them in 
company with the wife, not if the property were the wearing 
apparel of the wife. (6) [Oke, pp. 828, 829.]

(а) For exceptions to this rule, see R. v. Phillips, 8 C. & P. 736 ; and B. 
v. Jordan, 9 C. & P., 118, where an infant may be found guilty of a felonious 
assault. Under the summary jurisdiction in larceny, (Post) persons under 
and above sixteen may be punished summarily for simple larceny and other 
felonies.

(б) On Summary Convictions.—A husband and wife may be jointly con­
victed and punished for every offence, punishable under summary conviction, of 
which they have been jointly guilty ; and if they are jointly prosecuted, the 
wife alone may be found guilty, and if neither she nor her husband pay the 
penalty, she must undergo'the imprisonment awarded, as the penalty cannot 
be levied on the goods of the husband ; and if she be prosecuted alone and 
found guilty, the mode of proceeding must be the same ; and she may be pro-
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11. Jervis Act, 11 & 12 Victoria, Cap. 42, “ An Act to faci­
litate the performance of the duties of Justices of the Peace out 
of Sessions, within England and Wales, with respect to per­
sons charged with indictable offences.” The Preamble sets 
forth “ that it would conduce much to the improvement of the 
administration of criminal justice if the several Statutes relating 
to the duties i)f Justices of the Peace, with respect to indictable 
offences, were consolidated, with such additions and alterations 
as may 'be deemed necessary, and that such duties should be 
clearly defined by positive enactmedfc.”

12. PoWBB TO ISSUE W ABB ANT OB SUMMONS.—It is provided 
in Section L, that,—In all cases where a oharge (a) or complaint 
(A) shall be made before a Justice that any person has committed 
or is suspected to have committed any treason, felony, or indict­
able misdemeanor, or other indictable offence whatsoever, within 
the limits of such Justices, or has committed or is suspected to 
have committed any such crime or offence out of the Justice's 
jurisdiction, and the said accused or suspected person is residing

secnted alone, under the summary jurisdiction, for any offence of which she 
alone has been guilty. [3 J. P. 46.]

Inconsistency or Protection.—The absurdity of the law throwing its 
protecting shield over a woman, who, in the presence of her husband, commits 
a crime of deep moral turpitude, and withdrawing it in those oôences which 
imply a less degree of deliberation and criminalityj requires only to be stated 
in order to be felt and acknowledged. If a husband and wife break their neigh­
bour’s windows, the wife must undergo the punishment for such an offence 
equally with the husband ; if the same persons, after long premeditation, 
break at midnight into their neighbour’s house and steal a thousand pounds, 
the law, “out of tenderness,” excuses the wife; but if these persons should, 
whilst committing burglary, murder the inmates, in the hope of preventing 
detection, the law, forgetting its tenderness, orders the wife to be executed. 
[Stone, p. 600.]

Note.—-Under some of our Local Acts, such as the License Act, 4875, 
Bee. 36, and also Game Act, Cap. 116, Consol. 8tat., Sec. 12, married women 
are liable, as unmarried women or principals.

(a) Charge.—The most approved course under this Act, in all cases, is 
to take an information in umting and on oath, whatever process is issued 
against the accused. [See Oke, p. 839.]

.The letters A, B, C, refer to the forms under this Act, in the Appendix of 
Forms ; some of the forms will be found in Chapter 9,

!
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or is suspected to reside within the jurisdiction of the Justice, 
the Justice may issue his Warrant (B) to apprehend, or may is­
sue a Summons (0) in the first instance, directed to such person, 
requiring him to attend, and in case he shall fail to appear in 
obedience to the Summons, the Justice may issue his Warrant : 
(a) Provided that nothing herein contained shall prevent the Jus­
tice from issuing the Warrant at any time before or after the time 
mentioned in the Summons for the appearance of the accused. 
[Sec. 1.]

18. Offences on the High Seas or Abroad.—In all cases of 
indictable offences, committed on the High Seas, or in any har­
bour or place where the Admiralty of England have jurisdiction, 
(or on land beyond the Seas, for which an indictment may be prefer­
red in England,) (6) any Justice of any District in which any 
person charged with or suspected to have committed any such 
offence shall reside or be,4nay issue a Warrant (E) to appre­
hend such person, and to cause him to be brought before him or 
$ome other Justice to answer the charge. [Sec. 2.]
V J4. Justices for adjoining Counties, «fee., may act as such 
for onejCounty, whilst residing in another. Here it would be 
District. (Sec. 5.) This Section and the two following Sections 
6 and 7, refer to the County jurisdiction in England, and have 
no reference to this Colony.

Warrant.—No Warrant can be issued to apprehend an offender, except 
on an information, in writing, and on oath made before a Justice.

Summons.—May issue without information in writing and on oath, but 
for the Justice’s own protection, and in order to prevent needless litigation 
and the trial of frivolous complaints, the Justice should, in all indictable of­
fences, require the party laying the information to substantiate it on oath. 
Experience in the Police Office, in St. John’s, has taught us the expediency of 
this Rule, which should always be followed. \

fa) A case might arise where, after issuing the Summons, the Justice 
found that the accused would not appear and might be trying to escape, the 
course then to adopt would be to take a written information, on oath, and to 
apprehend the accused at once, even before the time mentioned for the accu­
sed’s appearance under the Summons, had expired. This Section under the 
words before, dbc., giving this power.

(6) It is doubtful whether this part of the Section, in italics, applies. 
See Imperial Act, 12 & 13 Vic., Cap. 96, as to Adtniyalty jurisdiction, and 
Archibald, Grim. Pleading, p. 31 to 33. ’
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15. Information.—In all cases of charges for indictable of­
fences, where any Justice intends to issue a Warrant in the first 
Instance, .an information and complaint, in writing, must be made 
on the oath or affirmation (a) of the informant or of some wit­
ness ; but .where it is intended to isshe a Summons in the first * 'r 
instance, the information and complaint need not be in writing
or on oath, but by parole only. (Sec. 8.)

16. No objection shall be allowed to any such information 
or complaint, for any alleged defect in substance or form, or for 
any variance between the information and the evidence. (6) 
(Sec. 8.)

17. Any Person may lay the Information for an indictable 
offence ; the most usual course is to take thainformation in the
form of a deposition, stating shortly the f^cts, and not an infpr- .
mation of the offence, couched in the technical and formal lan­
guage necessary in an indictment or commitment. [01 en, p. 16.] 
The reason of this is, because it is a preliminary proceeding when,
however the accused is brought before the Justice for the exami­
nation of witnesses, the charge against him must be stated with
precision, and it should be read as recommended from the cap­
tion to the depositions.
II.—THE PROCESS TO ISSUE AGAINST OFFENDERS.

18. Summons or Warrant.—Upon such information and 
complaint (A) being laid, the Justice receiving the same may 
issue a Summons or Warrant (B) to cause the person to appear 
before him, or some other Justice ; and every such Summons (C) 
shall be directed to the party charged, and shall state, shortly, 
the matter of the information, and require the party to whom it

(a) Affirmation, se$p. 4, Consol. Stat., and p. 154, sec. 27, and 155, sec. 29.
(b) An objection may be made if the evidence prove a different offence - 

from that stated in the Summons or Warrant, this not being a mere variance. 
[Martin v. Pridgeon, 28 L. J. 179 ; and fi. v. Brickhall, 33 L. J. 186.] 
Slone, p. 4.

The information is merely.for the guidance of the Justice in issuing his
Warrant, and is in fact no portion of the proceedings so far as the Defendant 
is concerned in his defence ; any objection to the form or substance of the 
information is absolutely prohibited by proviso. [Giro, p. 16,]
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is directed to appear at a time aud place therein mentioned, 
before the Justice issuing the Summons, or before some other 
Justice or Justices. Q

19. Service of Summons.—Every such Summons shall be v 
served by a Constable, or other Peace Officer, on the person to 
whom it is directed, either personally, or if he cannot conve­
niently be met with, then by leaving the same with some person 
for him at his last or most usual place of abode ; (a) and the 
Constable or Pekce Officer serving the same, shall attend at the

*time and place mentioned in the Summons, to depose, if neces­
sary, to the service thereof.

20. —Non-appearance.—If the party summoned do not ap­
pear according to the Summons, a Warrant (D) may be issued 
to apprehend and bring him before any Justice (6) ta answer 
the charge.

21. —Defect in Form.—No objection shall be allowed to 
any Summons or Warrant for any alleged defect therein, in 
substfmce or in form, or for any variance (c) between it and 
the evidence ; but if the variance appear to such Justice to be 
such that the party charged has been deceived or misled, jhe 
may, at the request of the party charged, adjourn the hearing 
of the case to some future day, and in the meantime remand 
the party charged, or admit him to bail. (Sec, 9.)

22. —Form of Warrant.—Every such Warrant (B) shall be 
under the hand and seal of the Justice issuing the same, and may

*—r----------------------------------------------------------
(а) The Sammons should be left with some one likely to give it to the 

accused ; it should, therefore, be left with his wife, servant or parent, and not 
with any one who will be indifferent about giving it to him.

(б) Where the Justice is only Justice of the Peace for one of the three 
Districts, hie Warrant must only be directed to the Constables of that District 
only. Where the Justice is a Justice for the Colony, after ^jhe words, “ To
the Constables of the------------ District,” may be added, “ and to any other
Constables of the Colony.” The wortTColony would include Labrador and 
every other place under the Cjolonial Government of Newfoundland. The 
word “ Island $ Newfoundland," without adding “ and its Dependencies, 
might be held not to include Labrador. |

(<1, If the evidence prove a different offence from that Mated in the Sum­
mons or Warrant, this is not a mere variance'; when this is the case, a fresh 
Information and a fresh Warrant should be issued as soon as possible.

t /
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be directed either to any Constable or other person by name, or 
generally to the Constable of the District over which the Justice 
has jurisdiction, and shall state, shortly, the offence, and shall 
name or otherwise describe the offender ; and it shall arder the 
person to whom it is directed, to apprehend the offender and 
bring him before the Justice issuing the Warrant, or some other 

* Justice, to answer the charge ; and it shall not be necessary to 
make such Warrant returnable at any'^rjjcular time, but it 
may remain in force until it is executed, (a) (Sec. 10.)

28.—Backing Warrants.—If the person agaipfet whom any 
such Warrant has been issued be not found withiffxthe jurisdic­
tion of the Justice by whom it is issued, or if he shall escape, 
go into, reside, or be, or be supposed or suspected to be, in any 
place (within the Colony),.put of the jurisdiction of the Justice 
issuing the Warrant, any Justice of the District into which such 
person shall escape, or be suspected to be as aforesaid, upon 
proof alone on oath of the handwriting of the Justice issuing 
the Warrant, may make an indorsement (K) on it, signed with 
his name, authorizing the execution of the Warrant within his 
jurisdiction, and such indorsement shall be a sufficient authority 
to the person bringing the Warrant, and to all other persons to 
whom it was originally directed, and to all Constables of the 
District where the indorsement is made* to execute the same in 
such other District, and to carry the offender, when apprehended, 
before the Justice who first issued the Warrant, or some other

(a) When executed, the Constable cannot discharge himself of the offen­
der, otherwise than by taking him before a Justice of the Peace. The War­
rant to apprehend has been held to remain in force during the lifetime of the 
Magistrate who granted it ; and it is now maintained that, under the words 
“ may remain in force until executed," a Warrant of apprehension, not of 
commitment, may be acted upon even after the death of the Magistrate who 
signed it, 34 J. P., 509, quoted in Stone, 430. Where a Justice granting a 
Warrant of Commitment, in execution, dies before it is executed, from the 
Defendant having absconded, or other cause, ^he safe course would be to sum­
mon the Defendant, requiring him to shew-cause why he should not pay the 
penalty, and in default be committed, as it is very doubtful whether the War­
rant of Commitment of a deceased Justice can be safely executed. [Stonr, 
p. 430.

a
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Justice for the same District, or before some Justice of the place 
where the offence appears by the Warrant to have been commit­
ted ; but if the prosecutor, or any of the witnesses for the prose­
cution, shall then be in the place where the person shall have 
been so apprehended, he may be taken, if so directed by the 
Justice backing the Warrant, before him or some other Justice 
having the same jurisdiction, who may take the examination of 
the prosecutor or witnesses, and proceed in manner hereinafter 
directed, &c. (Sec. 11.) Sections 12, 18, 14 & 15, refijfr to the 
Backing of Warrants in Jersey, &c., not applicable, (a)

) FORM (K.)

Warrant (Backing aj.
Newfoundland.

Whereas proof upon oath hath this day been 
made before me, one of Her Majesty’s Justices of 
the Peace in and for the said [District] that the 

name of J. S. to the within Warrant subsq^bed is of the handwriting of 
the Justice of the Peace within mentioned : I do, therefore, hereby au­
thorize W. T., who bringeth to me this Warrant, and all other persons 
to whom this Warrant was originally directed, and also all Constables of 
the said [District] to execute the same within the said last-mdBtioned 
[District] (6)* and to bring the said A.B.. if apprehended within tM

Northern District, 
Island Cove, 

to wit.

(a) The directions as to backing Warrants given in this Section, (No. 11 of 
the Act), are clear and well defined. The Justice who issues the Warrant should 
always send full particulars about the case, the witnesses’ residence, <fcc., to the 
Justice who is to back, so as to guide him as to the course he is to pursue, with 
respect to the prisoner. Generally, in St. John’s, the Magistrates back the War­
rant to have the prisoner brought before them, whether there are or are not 
witnesses to be examined in St. John’s, as it is not always possible to send 
him back to the Justice issuing the Warrant at once ; in such case, the pri­
soner is remanded from time to time, until the opportunity offers for sending 
him on. Of course whatever evidence can be procured is taken, and he is 
forwarded to the Justice yho issued the Warrant, without any unnecessary 
delay.

(b) The words following this asterisk are to be used only where the Jus­
tice backing the Warrant shall think fit, and may be used in such cases as 
before referred to, in St. John’s, or where the witnesses were in the District 
of the Justice who backs the Warrant, and before whom the case could, with 
the greatest convenience to all parties, be dealt with. When the witnesses 
are in the District of the Justice who issued the Warrant, and the prisoner

1
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[District] before me, or before some other Justice or Justices of the Peace 
of the same [District], to be dealt with according to law.

Given under my hand, this------day of-------, 18—.
* J. L.

24. Apprehension where an Indictment is f&jnd.—Upon 
production to the Justice of a certificate (F) from one of the 
Chief Clerks of the Supreme Court, either in St. John’s or on 
Circuit, or from a Clerk of the Peace, that an indictment has 
been found against a person, being either within the Justice’s 
jurisdiction or suspected to be so, the Justice must issue his War­
rant (G) to cause him to be brought before him or some other 
Justice, and upon proof (which, of course, must be on oath,) that 
the person apprehended is the same person named in the indict­
ment, the Justice shall, without further enquiry, commit (H) the 
prisoner for trial, or admit him to bail ; and if the person so in­
dicted be already in prison for some other offence, such Justice 
is required upon proof on oath that the person indicted and the 
person in prison are one and the same person, to issue a War­
rant (I) to the Keeper of the Prison, commanding him to be de­
tained until he shall be removed by Habeas Corpus or otherwise. 
(Sec. 3.)

25. Apprehension in one District for Offence in another.— 
Whenever a person shall be brought before a Justice charged 
with an offence alleged to have been committed in any place 
wherein such Justice shall not have jurisdiction, he shall exa­
mine such witnesses, and receive such evidence in proof of the 
charge as shall be produced before him within his jurisdiction ; 
and if, in his opinion, the evidence shall be sufficient proof of

can be brought on at once, the words following the asterisk are omitted, and 
the prisoner, when arrested, is brought at once back before the Justice who 
issued the Warrant. This latter course, however, is not usual, and would not 
be found convenient. See note to Sec. 6, Cap. 3, p. 13 ; and, also, Sec. 22 of 
this Act, with respect to the duties of the Justice backing Warrant, when the 
backing directs the prisoner to be brought before him as in the above form 
after the asterisk.

Sec. 3.—In practice, this Section will not often be put in operation. The 
usual course, when an Indictment is found, is to issue a Bench Warrant from 
the Supreme Court ; this applies over the whole Colony.
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the charge, he shall commit the accused to the gaol or the place 
where the offence is alleged to have been committed, or admit 
him to bail, and shall bind over the prosecutor (if he -have ap­
peared before him) an<f the witnesses by recognizance. If the 
evidence shall not be deemed sufficient to put the accused party 
upon his trial, the Justice shall bind over the witnesses to give 
evidence, and shall by warrant order the accused to be taken 
before some Justice of the District or place where the offence is 
alleged to have been committed, and at the same time deliver 
the information and complaint, and the depositions and recog­
nizances to the Constable who has the execution of the last- 
mentioned warrant, to be by him delivered to the Justice before 
whom he shall take the accused in obedience to such warrant, 
and which depositions and recognizances ihall be treated as if 
they had been taken before the last-mentioned Justice ; and the 
Constable or other persbn whowshall have conveyed such accused 
party under the warrant shall be entitled to be paid his costs of 
conveying him before such Justice. On producing the accused 
before such Justice and delivering to him the warrant, informa­
tion, (if any), depositions, and recognizances aforesaid, and prov­
ing by oath the handwriting of the Justice subscribing the same, 
the Justice before whom the accused shall be produced shall 
forthwith ascertain the sum which ought’to be paid to such Con­
stable or other person foiy conveying the accused, and also his 
reasonable expenses of returning, and shall thereupon make an 
order for payment thereof ; and if such last-mentioned Justice 
shall not think the evidence sufficient to put the accused on his 
trial, and shall discharge him without holding him to bail, the 
recognizance taken by the first-mentioned Justice shall be void. 
[Id. s. 22.]

26. Sundays.—Justices may take information and grant or 
issue any Warrant or any Search Warrant for an indictable 
offence, on Sunday as well as on any other day. (Sec. 4.)

/

Note.—This Section does not in words authorize the execution of a War­
rant on Sunday, but it has been held that the 29 Car. 2, Cap. 7, Sec. 6, autho­
rizes the arrest, on Sunday, of all persons who hare been guilty of indictable 
offences ; therefore, a person guilty of an indictable offence, may be appre-

V
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27. Apprehension without a Warrant.—Any person who is 
present when a felony is committed, may at once apprehend the 
party, and take him before a Magistrate to be dealt With accord­
ing to Law ; in case of a private individual, however, it is his 
duty, if no Justice can at once be found, to hand the offender 
over to a Constable. [8 Hawk, 156.] But when the offence is 
not committed in the presence of the party, this distinction exists 
between the powers of a Constable and a private individual. A 
Constable may not only apprehend a person against whom a 
reasonable charge of felony is made by another person, although 
it may afterwards turn out that no felony has, in fact, been com­
mitted, but he may apprehend a person upon his own suspicion 
alone, of having committed a felony, thôugh in the result it ap­
pear that no crime has been committed, but he should act with 
becoming caution, and on a reasonable ground of suspicion ; 
and if, after the apprehension, the Constable is guilty of any 
unnecessary delay in taking the party before a Justice, or is guilty 
of any excess or abuse of power, he will still be liable to an 
action. But with regard to the arrest by private persons, with­
out a Warrant, although they are bound to capture, if possible, 
a party committing a felony in their presence, [2 Hawk, c. 12, 
s. 1,] yet, if a man choose to apprehend another without a War­
rant, upon suspicion alone, of felony, he will do so at his peril, for 
should no felony in point of fact have been committed, an action 
will lie against him for false imprisonment. A suspicion alone is 
not enough to justify a private person in making an arrest, and 
where the party be not detected in the actual commission of the 
offence, and there is no fear of his absconding before a Warrant 
can be obtained. The proper course is to get a Warrant, (o)

28. Search Warrant.—It not unfrequently occurs that with-

hended on Sunday, whether such offence involves an actual or only a construc­
tive breach of the peace. [Rawlins v. Ellis, 16 L. J. (N. 8.) Exch. v. 16 
M. & W. 172.

Note.—The arrest of persons under Malicious Injuries’ Acts, Local and 
Imperial, and under Local Telegraph Protection Act, and Imperial Coinage 
Act, are referred to in Chapter on Summary Convictions.

(a) Saunders, pp. 159 & 160. 6

I
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out any direct proof of guilt existing against a party, there is, 
nevertheless, evidence of his possession of stolen goods, which 
the owner is in a condition to identify. In such a case, criminal 
proceedings are often initiated by an application to a Justice for > 
a Search ]Varrant, which being granted, the suspected premises 
are searched by a Constable, when, should the goods be discov­
ered, they are taken possession of, and the occupier of the pre­
mises whereon they are found is himself apprehended, and 
brought before the Magistrate to answer the charge, either of hav­
ing stolen, or received them, knowing them to have been stolen.

29. How to obtain a Search Warbant.—When, therefore,,a 
party whose goods have been stolen, has reasonable grounds for 
suspecting that they are upon the premises of some particular 
person, he should go before a Justice having jurisdiction in the 
District where the premises are situated, and make oath, by him­
self or his witnesses, of the facts on which he founds his appli­
cation ; and upon satisfying the Justice either that the goods were 
stolen, or that there is reason to suspect they are stolen, and 
that there is also reason to believe they are upon the premises 
indicated, he will grant his Warrant, not only to search the pre­
mises, and seize the goods, but to apprehend the party in whose 
possession they may be foui\d. (a) Under the Larceny Consolida­

te) There are cases where a Search Warrant may be issued, and the arti­
cles found under it, and yet the party in whose possession they are found be 
guilty of no offence. For instance, a forged instrument may be in the pos­
session of a party who neither forged it nor intends to utter it ; or goods may 
have been left in the house by the thief, without the knowledge of the owner 
of the house, f&n such cases there can be no lawful authority to apprehend, 
and therefore the Search Warrant ought not to direct the Constable to appre­
hend the person in whose possession the articles mentioned in the Warrant 
may be found. In every case, therefore, where a Search Warrant is applied 
for, the Justice should be satisfied that if the articles are found in the pos­
session of the person suspected to have them, there is reasonable cause to be­
lieve that he has been guilty of some offence in connection with the stolen 
goods, either as receiver or thief, before he grants a Search Warrant authori­
zing his apprehension ; and in case of doubt, it will be much wiser to leave 
out the authority to arrest. If the articles be found, and the facts warrant 
it, an ordinary Warrant for the apprehension of the party in whose possession 
they were found may be afterwards issued, and the case dealt with in the 
ordinary course. [Greaves, p. 401.]
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tion Acts, (24 & 25 Vic., Cap. 9G, Sec. 108), it is enacted, “ that 
if any credible witness shall prove upon oath, before a Justice 
of the Peace, a/easonable cause to suspect that any person has 
in his possession, or on his premises, any property whatsoever, on 
or with respect to which any offence, punishable either upon in­
dictment or upon summary conviction by that Act, shall have 
been committed, the Justice may grant a Warrant bo search for 
such property as in the case of stolen goods.”

30. Mode of executing Search Warrant.—Great caution 
should be observed in executing this Warrant ; the Constable to 
whom it is directed will be the party intrusted with it, but he 
should be accompanied to the premises by the owner of the pro­
perty or some other person who is enabled to point out and swear 
to the goods in question. If the premises are closed, and the 
Constable is denied admission after demand, and disclosing his 
authority and the object of his visit, they may be forced open by 
him. In making the search, care must be observed that no 
other goods than those designated in the Warrant, or such as 
have been actually stolen, be seized. Should the goods sought 
for be found, the Constable will seize and keep them in his pos­
session, and he will then also, by virtue of his Warrant, appre­
hend the person upon whose premises they have been found, and 
take him before the Magistrate to answer the charge that shall 
then be preferred against him.

81. Importance of obtaining Search Warrant.—In very 
many cases, particularly where a charge is likely to mould itself 
into one of receiving goods, knowing them to have been stolen, 
the obtaining of a Search Warrant, in the first instance, will be 
the most advisable course, since the prosecutor is thereby ena­
bled, at the same time, both to seize the goods upon the premises 
before they are made away with (and so obtain cogent evidence 
in support of his case,) and apprehend the party suspected of 
guilt in the transaction ; whereas, if a Warrant to apprehend 
merely be obtained in the first instanceygi^at, if not insurmount­
able, difficulties may afterwards be experienced in getting at the 
property, and thus a case otherwise almost conclusive, may entire­
ly fail for want of the necessary evidence for its support, (a)

[a) Saunders, p. 169 to 171.
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FORMS OF SEARCH WARRANT AND INFORMATION.

District, I

FORM OF INFORMATION.

Newfoundland. 
Be it remembered that on the------day of

------To Wit. I A. D. 187—, at------ , in the said [District] C. D.,
of ------ , in the said [Dwtrict] labourer, a credible witness, comes before
me, the undersigned, one of Her Majesty’s Justices of the Peace in and 
for the said [District], and upon his [oath] now duly made by him before
me the said Justice, informs me the said Justice that on the------day of
------ , [or within------days last past, as the case may be] divers goods and
chattels of him the said C. D., to wit [two coats, twelve stiver spoons, fyc., 
describe the articles stolen accurately], were feloniously stolen from [the
dtoeRing house or as the case may be] of the said C. D., situate at------, in
the said District, and that he, this informant, hath probable and reason­
able cause to suspect, and doth verily suspect, that the said goods and
chattels are concealed in the Dwelling House of E. D., of------ , in the
said------District, Fisherma\i, and therefore the said C. D. prays that
justice may be done in the premises.

(Sd.) C. D.
Exhibited and sworn before me, at the I 

time and place aforesaid, (
^ (Sd.) ^,T. Wills, J. P.

FORM OF SEARCH WARRANT.
Newfoundland, I

---------District, V
------To Wit. j

To------, the Constable at------ , and to all others,
the Constables, for the said District (or Is­
land.)

Whereas it appears to me, the undersigned, one of Her Majesty’s 
Justices of the Peace in and for the said District, [or Island of Newfound­
land and its Dependencies,] by the information, on oath, of U. D., of------
in the said District, a credible witness, that on the------day of -------,
divers goods and chattels, &c., [here copy the information.] -

These are, therefore, in the name of our said Lady the Queen, to 
authorize and require you, with necessary and proper assistants, to enter
in the day time into the said [dwelling-house] of the said E. F., at------ ,
in the [Dirtritf] aforesaid [Mt's description must accord with the Informa-
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and there diligently to search for the said goods [as in ths Informa­

tion^, and if the same, or any part thereof, shall be found upon such 
search, that you bring the same (d) * and also the body of the said E. F.* 
before me or some other of Her Majesty's Justices of the Peace in and 
for the said [District], to be dealt with according to law.

Given under my Hand and Seal, at •^^fin

the said [District] this------day of-------,
A. D. 187—. *

T. Wills, J. P. (l. s.J

III.—COMPELLING THE ATTENDANCE OF 
WITNESSES.

82.—Attendance of Witnesses by Summons.—If it appear 
to any Justice, by the oath or affirmation of any creditable per­
son, that any person, within the jurisdiction of such Justice, is 
likely to give material evidence for the prosecution, and will not 
voluntarily appear as a witness, such Justice is required to issue 
a Summons (L 1) to such person, under his hand and seal, re­
quiring him to appear as a witness at a ^ime and place therein 
mentioned.

88.—If the person so summoned shall, without just excuse, 
refuse or neglect to appear, then (after proof on oath or affirma- ^ 
tion of the service of the summons, either personally, or by 
leaving the same for him with some person at his last or most 
usual place of abode), the Justice before whom he ought to have 
appeared may issue a (L 2) Warrant to bring such person, at a 
time and place therein mentioned, before the Justice issuing the 
SunJnons, or some other Justice, and which Warrant may be 
backed as before mentioned.

84. Warrant in first instance.—Or if th#Justice be satis­
fied by evidence, upon oath or affirmation, that it is probable 
such person will not attend to give evidence without being com­
pelled to do so, .then instead of issuing such Summons, a-War­
rant (L 8) may be issued in the first instance, and such War-

(a) Omit the part between the asterisks wherever the person in possession 
of the things would be guilty of no offence. [See ante, note to sec. 28.} 

Backing Warrants, see ante, p. 49 & 50.
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rant may also be backed in $rder to its execution in another 
jurisdiction, (a)

86. Refusing to bk Examined, Sec. 16.—If on the appear­
ance of such person, either in obedience to the Summons or by 
Warrant, he shall refuse to be examined on oath, or, having taken 
such oath, shall refuse without just cause to answer such ques­
tions as are put to him, any Justice present afid having juris­
diction, may, by Warrant, (L 4) commit the person so refusing 
to jail, for not exceeding seven days, unless he shall in the mean­
time consent to be examined, and to answer concerning the pre­
mises. (b)

IV.-^THE HEARING AND EXAMINATION OF 
A PROSECUTOR'S tylTWiSSES.

86. Court—Place of Examination.—The room or build­
ing where the examinations are taken shall W)t be defemed 
an open Court for that purpose, and the Justice?! in their dis­
cretion, may order that no such person shall have access to or 
remain in such place without their permission, if it appear to 
them that the ends of justice will be best answered by so doing. 
(Sec. 19.) (c) ^

(a) A witness cannot demand his expenses in the first instance in indict- 
able offences ; he cannot refuse to attend upon being served with a Summons 
or Subpoena, until his expenses are paid. [R. v. James, 1 C. & P. 222.]

(b) Any witness who is in Court without being subpcened, is bound to be 
sworn and give evidence, but as it appears doubtful whether he could be com­
mitted under this Section, it will therefore be the môst prudent course to serve 
such refractory witness with a Summons on the spot. Stone, p. 7,28 J. P. 783 ; 
but see Consol. Stat., p. 153, where any person present in Court or before a 
Judicial Officer -may be required to testify in the same manner as if he were 
in attendance upon subpoena issued by such Court or Officer.

(c) This section only applies to the taking of the depositions, &c., against 
a prisoner, upon which occasion the Justice may, if he deem it necessary 

secure the ends of justice, exclude all strangers from the room. A Justice of) 
the Peace acting under this statute, does not act as a Court of Justice to de­
termine the guilt or innocence of a Defendant, but as an officer deputed by 
the law to enter upon a preliminary inquiry whether the Defendant ought to 
be committed for trial or not. Therefore a prisoner when examined before a 
Magistrate on a charge of felony, is not entitled as of right to have a person 
skilled in the law present as an advocate. It is in the discretion of the Ma*

V
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87. Examination or Witnesses fob the Prosecution, Bee. 
17.—In all cases where any person shall be brought before any 
Justice, charged with any indictable offence, whether he itpnear 
voluntarily upon Summons, (a) or shall have been apprehemted 
with or without Warrant, or be in custody for the same or any 
other offence, such Justice, before committing the prisoner for 
trial or admitting him to bail, shall, in the presence of the accu­
sed, (who shall be at liberty to put questions to any witness 
against him,) take the statement in the form prescribed in the 
Schedule to the Act (M), on oath or affirmation, of those who shall 
know the facts and circumstances of the case, and shall put the 
same into writing, and such depositions shall be read over to and 
signed respectively by the witnesses and by the Justice taking 
the same ; and such Justice shall, before any witness is exami­
ned, administer to him tfye usual oath or affirmation. (/>)

gistrates in each particular case whether they will admit or exclude an advo­
cate for the accused. Cox v. Coleridge, 2 D. <& R. 86 ; 1 B. <fc C. 37. Rex 
v. Borrow, 3 B. & A. 432. ftex v. Staffordshire, 33., 1 Chit. 218. Collier v. 
Hicks, 2B.it Ad. 663. Upon other occasions, when the Justice acts judi­
cially, as in hearing a charge for an offence punishable upon summary convic­
tion, he does so in public, and ih open Court, to which every person has a 
right to resort. [See 11 & 12 Wc., c. 43, s. 12.] It is a very unusual thing 
to exclude the prisoner’s Counsel and is not recommended. The legality of 
such a course is doubted also. <y t

(а) A person attending before a Magistrate as a witness, on a charge l»f 
felony, after a remand, is privileged from arrest on civil process, eum>o

\ moranno et redeundo, though he was under Recognizance or Summons to 
appear ; eundo, <&c., means going, staying, and returning witness in jail. By 
16 & 17 Vic., c. 30, s. 9, a Judge of the Supreme Court, upon application, by 
affidavit, may issue a Warrant or Order for bringing up any prisoner confined 
in jail, &c., under any sentence or under commitment for trial, or otherwise, 
(except under process in a civil action, suit, or proceeding,) before any Court 
or Justice, to be examined as a witness in any cause or matter, civil or cri­
minal.

(б) There is only one way, and only one éÈe way, of taking depositions. 

There should be a charge made explaining to the prisoner what he is accused of. 
It is always best to have this charge in writing, and to read it for the caption. The 
witnesses should be sworn in his, the prisoner’s, presence, and in the presence of 
the Magistrate, and every'1 word of evidence they give should be taken down 
in the presence of the accused and the Magistrate, and the prisoner should be 
asked to cross-examine. No hurry of business, or any other matter, should
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88. Witnesses unable to Travel.—If, upon the trial of the 
person so accused, it shall be proved by the oath or affirmation of 
any credil&l^ witness that any person whose deposition shall have 
been taken ‘as aforesaid, is dead, or is simili as not to be able to 
travel, (a) and if it also be proved that such deposition was taken 
in the presence of the aceused, and that he dr his Counsel or 
Attorney had a full opportunity of çross-examMng the witness, 
then, if such deposition purport to be signed by the Justice before, 
whom the same purports to have been taken, shall be lawful 
to read such deposition as evidence in such prosecution, without 
further proof thereof, unless it shall be proved* that such deposi­
tion was not, in fact, signed by the Justice purporting to sign* 
the same. (Sec. 17.) (6)

89. Examination for Offence in another Jurisdiction.—

prevent the Magistrate or the Clerk of the Peace from always following this 
rule. The prisoner must ti&ar the words come from the lips of the witness. 
He must be present when the words are written down, and must be offered the 
opportunity of cross-examining. This rule, and all other directions contained 
in this Chapter, must be rigidly complied with ; and a failure to comply with 
these rules will probably render the deposition inadmissible in evidence. And 
should the witness die, or cannot be found, when the trial proceeds, may be 
fatal to the prosecution, and subject the Magistrate tovTnnch blame. As soon 
aè the accused is in custody, and the witnesses are forthcoming, the depositions 
should be taken as speedily as possible, for the convenience of all parties. 
“ Delays are dangerous." ^

(a) Deposition can be read as evidence if the witness can travel but can­
not give evidence from paralysis, [2Î. v. Cockbum, 26 L. J. 13] but not if the 
witness is absent and resident in a foreign country. [R. v. Austin, 25 L.J. 48.] 
It will be for the Judge to decide whether the proof of inability to travel is 
sufficient. [A. v. Stephenson, 31 L. J. 147.] The deposition may be read 
before the Grand Jury tfB^well as the Petty Jury. [S^e J2. v. Clements, 20 
L. J. 193, and R. v. S'cat/e,)l5 J. P. 581, on the trial of the prisoner. Stone,
p. 8.] 1

(b) The deposition of a witness taken on one charge may be used in an 
indictment for another, as in Reg. v. Beeston, 24 L. J. R., M. G. (N. S.) 5, 
where the prisoner was charged before a Magistrate with wounding A, with 
intent, Ac., and A’s deposition was taken. A afterwards died of the wound,

* and the prisoner was indicted for his murder ; when it was held that* on the 
trial for the murder the deposition of A mighnbe read in evidence, as although 
it waaf not on the same technical charge it was taken in the same case, and 
the prisoner had had a full opportunity of cross-examination. (Glen, p. 32.)
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Whenever a person shall appear or shall he brought before a Jus­
tice, charged with an offence alleged to have been committed by 
him in any District wherein such Justice shall not have juris- ‘ 

diction, he shall examine such witnesses, and receive such evi­
dence in proof of such charge, as shall be proceed before him, 
within his jurisdiction ; and if in his opinionysuch evidence shall 

• be sufficient proof of the charge he shall/ corpmit him to the 
common gaol for the place where the offenée is alleged to have I 
been committed, or shall admit him to hail, and shall bind over 
the prosecutor (if he have appeared before him) and the witnesses 
by recognizances ; but if such testimony and evidence shall 
not in the opinion of Such Justice be sufficient to put the accu­
sed party upon his trial for the offence with which he is so charg­
ed, then such Justice shall bind over such witnesses as he shall 
have examined, by recognizance, to give evidence, and such Jus­
tice, by warrant, (R 1) order such accused party to be taken 
before some Justice in and for the District or place yrhere and 
near unto the place where the offenceg is alleged to have been 
committed, and at the same time deliver the information and 
complaint, and also tlje depositions and recognizances so taken 
vy him, to the Constable who shall have the execution of such 
last-mentioned warrant, to be by him delivered to the Justice 
before whom he shall take the accused, in obedience to the said 
warrant;~and which said depositions and recognizances shall be 
deemed to be taken in the case, and shall be treated to all intents 
and purposes as if they had been taken by or before the said 
last mentioned Justice, and shall, together with such depositions 
and recognizance^, as such last-mentioned Justice shall take in 
the matter of such charge against the said accused party, be 
transmitted to the Clerk of the Court where the said accused 
party is to he tried, if such accused party shall be committed for 
trial upon thd^aid charge, or shall be admitted to bail ; and in 
case such accused party shall be taken before the Justice last 
aforesaid by virtue of the said last-mentioned warrant, the Con­
stable to whom the said warrant shall have been directed, and 

' who shall have conveyed such accused party before such vjast- 
mentioned Justice, shall be entitled to be paid hia costa and ex#

v
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penses of conveying tlie said accused party before the said Jus­
tice ; and upon the said Constable producing the said accused 
party before such Justice, and delivering him ip to the custody of 
such petson as the said Justice shall direct or name in that be­
half ; and upon tlie said Constable delivering to the said Justice 
the warrant, information (if any), depositions, and recognizan­
ces aforesaid, and proving by oath the handwriting of the Jus­
tice who shall have subscribed t&ÿ same, such Justice to whom 
the said accused party is so produced shall thereupon forthwith 
ascertain the sum which ought to be paid to such Cdatable or 
other person for conveying such accused party and unting him 
before such Justice, as also his reasonable costs and expenses of 

f returning ; and, thereupon such Justice shallit^ake an order (R 2) 
if such last-mentioned Justice shall ndt think the evidence against 
such accused party sufficient to put him upon his trial, and shall 
discharge him without holding him td bail, every such recogni­
zance so taken by the said first-mentioned Justice, as aforesaid, 
shall be null and void.

V.—STATEMENT OF THE ACCUSED AND EXAMINA- 
TION OF HIS WITNESSES.

40. Reading over Depositions.—After the examination of 
all the witnesses for the prosecution, the Justice or one of the 
Justices before whom the examination has been completed, shall, 
without requiring the attendance of the witnesses, read of cause 
to be read to the accused, the depositions ^aken against him, eftid 
say to him these words, or words to the like effect :

41. Caution to Accused.—“ Having heard the evidence, do 
you wish to say anything in answer to the charge ? You are

- not obliged to say anything unless you desire to do so, but what-
ever^ou say will be taken down in writing^ and may be given 
in evidence against you on your trial.”

42. And whatever the prisoner shall say in answer thereto, 
shall be taken down in writing, and read over to him, and be 
signed by the Justice and kept with the depositions of the wit­
nesses, and transmitted with them, as after-mentioned ; and on 
the trial such deposition may be given in evidence against the

b
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accused unless jjt appear that the Justice (a) did not, in fact, sign 
the same. --

48. The Second Caution.—Provided always, that the Jus­
tice, before the' accused shall make any statement, shall state to 
him and givè him clearly to understand that he has nothing to 
hope from any promise of favour, and nothing to fear from any 
threat whjfri may have been liolden out to induce him to make 
any admi^ion or confession ef guilt, but that whatever he shall 

/ then say may be given in evidence against him upon hià^ trial, 
notwithstanding such promise or threat. (b) \

44. Provided, nevertheless, that nothing herein contained 
shall prevent the prosecutor, in any case, from giving in evidence 
any admission or confession, or other statement of the person 
accused or charged, made at any time, which by law would be 
Admissible as evidence against such person.

* 45. Observations.—The Act of! 80 & 81 Vic., Cap. 85, was
passed to remedy certain defects andldifficulties in the adminis­
tration of justice, especially with respect to witnesses for the 
accused, and the perpetuation of the testimony of persons dan­
gerously ill. It contains a few 'other amendments of the law. 
As it is applicable to the Colony (c) I have given an analysis of it.

(а) The Magistrate should always sign his name to the deposition, imme­
diately after the witness has signed it and been sworn.

(б) The statement of a prisoner may be read if the caution were given, 
and there be no evidence that any threat or promise has been held out, to in­
duce a confession, although the Justice did not give him to understand that 
he had nothing to hope or fear ; the words in the proviso are directory, and 
not a condition precedent to the admissibility of the prisoner’s statement. 
[K. v. Satisome,l9 L. J. 143.] Justices are, however, recommended by the Chief 
Justice, in all cases, to address the accused in the words of the proviso, besides 
giving the printed caution in the imaginary case, Chapter 9, to nullify the effect 
of any promise or threat of which the Justice of the Peace may not be aware.

Prisoner’s Witnesses.—After the directions contained in this Section have 
been complied with, the Justices must proceed as to witnesses for the accused in 
the mode directed by 3rd, 4th, and 6th Sections of 30 & 31 Viet., Cap. 85, 
Post. A case of Rape occurred lately, in which it was clearly shewn that if 
the Magistrate had examined the prisoner’s witnesses he would never have 
been committed for trial, the evidence for the defence having established the 
most conclusive evidence of the prisoner’s innocence.

(c) This Act, having direct reference to the operation and execution of
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Analysis of Act.

40. Witnesses of Accused Pebson.—In all cases where any 
person shall appear or be brought before any Justice, charged 
with any indictable offence, whether committed within this re%lm 
or upon the high seas, or upon land beyond the sea, and whether 
such person appear voluntarily upon summons, or has been ap­
prehended with or without warrant, or be in custody for the same 
or any other offence, such Justice, before he shall commit such 
accused person for trial or admit him to bad, shall immediately 
after obeying the directions of the 18th section of 11 & 12 Vic., 
Cap. 42, demand and require of the accused person whether he 
(a) desires to call any witness ; and if the accused person shall, 
in answer to such demand, call or desire to call any witness or 
witnesses, such Justice shall, in the presence of such accused 
person, take the statement on oath or affirmation, both exami­
nation and cross-examination, of those who shall be so called as 
witnesses by such accused person, and who shall know anything 
relating to the facts and circumstances of the case or anything 
tending tp prove the innocence of such accused person, and shall 
put the same into writing ; and such deposition of such witnesses 
shall be read over to and signed respectively by the witnesses 
who shall have been so examined, and shall be signed also by 
the Justice taking the same, and transmitted in due course of 
law with the depositions ; and such witnesses, not being witnesses 
merely to the character of the accused, as shall in the opinion 
of the Justice give evidence in any way material to the case or 
tending to prove the innocence of the accused person, shall be 
bound by recognizance to appear and give evidence at the said 
trial ; and afterwards, upon the trial of such accused person, all 
the laws now in force relating to the depositions of witnesses for 
the prosecution shall extend and be applicable to the depositions 
of witnesses hereby directed to be taken [30 & 31 Vic., Cap. 85, 
Sec. 8] ; and all the provisions of the 11 & 12 Viet., Cap. 42, re-

11 & 12 Vic., Cap. 42, is made to apply to this Colony, under latter part sec. 
4, p. 226, Consol. 8tat.

(a) If the Justice neglects to make this enquiry, the commitment might 
possibly be quashed on Certiorari.
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lating to the summoning and enforcing the attendance and com­
mittal of witnesses, and binding them by recognizance and com­
mittal in default, and for giving the accused person copies of the 
examinations, and giving jurisdiction to certain persons to act 
alone, shall be read and shall have operation as part of this Act. 
[Id. s. 4.]

47. Expenses op such Witnesses.—The Court before which 
any accused person shall be prosecuted or tried, or for trial, be­
fore which he may be committed or bailed to appear for any 
felony or misdemeanor, is hereby authorized and empowered, in 
its discretion, at the request of any person who shall appear be­
fore such Court on recognizance to give evidence on behalf of the 
person accused, to order payment, unto such witness so appear­
ing, of such sum of money as to the Court^hall seem reasonable 
and sufficient to compensate such witness for the expenses, trou­
ble, and loss of time he shall have incurred or sustained in at­
tending before the examining Magistrate, and at or before such 
Court ; and the amount of such expenses of attending before the 
examining Magistrate^ and compensation for trouble and loss of 
time therein, shall be ascertained by the certificate of such Ma­
gistrate, granted before the attendance in Court ; and the amount 
of all other expenses and compensation shall be ascertained by 
the proper officer of the Court, who shall, upon the receipt of the 
sum of twelve cents (a) for each witness, make out and deliver 
to the person entitled( thereto an order for such expenses and 
compensation, together {wjth the said fee of twelve cents. Such 
witnesses’ expenses shall'be paid as part of the expense of the 
prosecution.

VI.—BINDING OVER PROSECUTOR AND WITNESSES 
BY RECOGNIZANCES.

48. Recognizance.—The Justice before whom any witness 
has been examined, may bind, by (0 1) Recognizance, (6) the

(а) This fee is not to be taken where the officer is paid by salary, and in 
certain other cases. [See 32 & 33 Vic., c. 89, s. 10.]

(б) Recognizance is anfl^knowledgment, an obligation of record which a 
man enters into before some Coturt of Record or Magistrate, duly authorized,

1
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prosecutor, and every such witness, to appear at the next Court, 
at which the accused is to be tried, to prosecute or to prosecute 
and give evidence, or to give evidence,^ the case may be, against 
the accused ; and such Recognizance shall particularly specify 
the profession or trade of the person entering into the same, 
with his Christian and Surname, and the settlement or place of 
his residence ; and if his residence be in a town, the name of the 
street, (a) and the number, if any, of the house in which he re­
sides, and whether he is owner, tenant, or lodger ; and the Re­
cognizance, duly acknowledged, shall be subscribed by the Jus­
tice, and a (0 2) notice thereof signed by him given to the per­
son bound thereby. (6) The several Recognizances so taken, 
with the written information, if any, the depositions, the state­
ment of the accused, and the Recognizances of bail, if any, 
shall be delivered to the proper officer of the Court in which the 
^rlal is to be had, before or at the opening of the Court, on the 
(first day of the sitting tbiereof, or at such other time as the Judge 
shall appoint.

49. Witness refusing to enter into Recognizance.—If any 
witness refuse to enter into a Recognizance, such Justice may, 
by his Warrant, (P 1) confmit him to the jail for the District in 
which the accused is to be tried, until the trial, unless the wit­
ness shall in the meantime enter into a Recognizance, before 
some Justice of the Peace in the District where flie jail is situa­
ted ; and if the accused shall afterwards be discharged by the 
Justice, from want of evidence, or other cause, such Justice or

with condition to do some particular act, such as to keep the peace, give evi­
dence, &c. This is witnessed only by the record of the Court, or the signa­
ture of the Magistrate, and is not like a Bond signed and sealed by the party 
bound. t f

(a) Many of these minute particulars of description can only be complied 
with in some few places, like St. John’s and Harbour Grace. So long as the 
name, occupation, and residence, are given, so as to identify the party, it will be 
sufficient. When the Recognizances are completed, each party bound should 
be handed the notice of the Recognizance.

(b) The papers should be forwarded, as directed, to the Chief Clerk and 
Registrar Supreme Court, St. John’s, or to the Chief Clerk of -the Circuit 
where the case is to be tried. See note in Chapter on Practice.

r
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any other Justice may, by his order, direct the witness (P 2) to 
be discharged from custody, (a)

VIL—REMAND. -

60. General Rules fob Remand.—If deemed advisable, from 
the absence of witnesses or other reasonable cause, the Justice 
may, by Warrant, temand the accused from time to time, for a 
period?not exceeding eight clear days, (b) to the nearest jail ; but if

(а) There seems to be no power to require witnesses, whether minors or 
married women, to find sureties for their appearance. (Stone, p. 9.] It will 
be advisable to get the husband or father as surety, if you can. Where such 
a power as this is given to a Magistrate, there will be very little occasion, for 
its use. The Constable who has charge of the case should see that the wit­
nesses are forthcoming in the proper time ; and if they leave the District or 
settlement, should notify the Attorney General of their whereabouts in time.

Remand.—Justices are recommended, where there is a strong prima facie 
case against a prisoner, to use this power of remand when there is a proba­
bility of their obtaining more evidence, and where they feel the ends of jus­
tice will be served by their doing so. The accused need not have been appre­
hended under process to warrant a remand, and slight evidence against him 
upon the charge is sufficient for that purpose ; for it is generally impossible, 
except in the most simple case, to have ready all the evidence, or to present a 
prima facie sufficient to justify a committal on first hearing, <tc. [Oke, 
p. 880, note.

Whilst an enquiry is pending before a Justice, or a prisoner is in gaol 
under remand, a Judge of the Supreme Court cannot interfere with that dis­
cretion, by ordering the accused to be admitted to bail, like he may do after 
committal,fn any case. As a general rule, it may be said that, in practice, it 
is not usual, on remand, to admit to bail, (especially where the precise nature 
or Extent of the charge is undeveloped, unless property involved is very small), 
in those cases in which an accused is not entitled to be bailed after commit­
tal ; in other cases, it is. [Oke, p. 881, note.

The reason for this caution is obvious ; the accused, if at liberty, may 
keep witnesses out of the way, secrete the stolen property, and in many ways 
defeat the ends of justice, and prevent the true facts being brought out in the 
case. Justices will, of course, make these remands as short as consistent 
with the nature of the case, and the difficulty of bringing the evidence for­
ward.

(б) The limitation of eight days does not apply to adjournments in sum­
mary proceedings under 11 <fe 12 Vic., o. 43, s. 16. The course adopted in the 
Metropolitan Police Courts is to remand at the latest till the day following 
the corresponding day in the ensuing week. [36 J. P. 13.] But the usual 
meaning of these words “ clear days” would be eight intervening days be-
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the remand bo for a time not exceeding throe clear days, the Justice 
may verbally order the Constable, in whoso custody the accused 
may be, or any other Constable named by the Justice, to conti­
nue to keep such party in custody until the time appointed for 
continuing the examination, when any Justice may order the 
accused to be brought before him, or any other Justice, before 
the expiration of such period.

61. Instead of detaining the accused in custody during the 
period to which he is remanded, any one Justice before whom he 
shall bo brought, may discharge him, upon his entering into a 
recognizance, (0 2) and (0 8) with or without sureties, condi­
tioned for his appearance, at the time and place appointed for 
the continuance of the examination, (a)

62. And if the accused party do not appear upon the recog­
nizance, the Justice may make return of the recognizance, and 
of the forfeiture thereof,* 1 under his hand and seal, in the following 
form :—

68. Form.—
I, Thomas Wills, of Island Cove, in the Northern District, one of 

Her Majesty's Justices of the Peace for the said District of Newfound­
land, do hereby certify and return unto the Honourable the Supreme 
Court, that the Recognizance hereto annexed, marked by me, was on or
about the------day of June, in the year 187f»<fakeli before me ; and that
the same has become forfeited by breactl of the condition thereof, by 
Job Stiggins, tbbreiiflfcuned.

Given under my Hand and Seal, at Island 
Cove, this------day of------- , A. I). 1876.

Thomas Wills. (Seal.)

VIII.—BAIL.
64. Bail in Felony and certain Misdemeanors.—Where any 

person shall appear or be brought before a Justice charged with

tween the day of remand and of hearing. We do not know on what principle 
a different rule of interpretation is acted upon in London.—Stone.

(a) Consol. Stat. p. 170.—This is the rule to follow when the condition 
of the Recognizance is not to appear in the Supreme Court, either in Saint 
John’s or on Circuit. When the condition is to appear in the Supreme Court, 
the course is regulated by Sec. 1, Consol. Stat., p. 169.

1. Whenever any recognizanco returned inteZor given to the Supremo
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any felony (except treason), assault with intent to commit any 
felony, attempt to commit any felony, obtaining or attempting 
to obtain property, by false pretences, misdemeanor in receiving 
property stolen or obtained by false pretences, perjury, or subor­
nation of perjury, concealing the birth of a child by secret 
burying or otherwise, wilful or indecent exposure of the person, 
riot, assault in pursuance of a conspiracy to raise wages, assault 
upon a peace officer in the execution aof his duty, or upon any 
person acting in his aid, neglect or breach of duty as a peace 
officer, such Justice may, in his discretion, (a) admit such person

Court shall become forfeited by breach of the condition thereof, the Court 
may, by a rule nisi, to be made upon sufficient affidavits, shewing the execu­
tion and forfeiture of such recognizance, and to be served upon such of the 
parties executing the same as shall be within the jurisdiction of the Court, 
require such parties to shew cause why the said recognizance Should not be 
declared to be forfeited, and the amount of the penalty thereof paid by them ; 
and thereupon, after hearing the parties to su6h rule, or such of them as 
may appear upon the same, or in default of appearance, make |an order pro­
nouncing such recognizance forfeited, and directing the payment into Court 
of the penalty thereof by the parties liable, or discharging sucp rule nisi, as 
may be lawful in that behalf : Provided that the Court, upon sufficient spe­
cial cause, may, if they shall see fit so to do, lessen or altogether remit the 
amount of such penalty.

When any recognizance for the doing or not doing of any matter or 
thing, other than the appearance of any person before the Supreme Court, 
aforesaid, and made to any Justice or Court of Session, shall become forfeited, 
such Justice, or in case of his death or incapacity, any other Justice of the 
district, or the Clerk of Peace or the Court of Session, as the case may be, 
may make return of such recognizance, and of the forfeiture thereof, under 
his hand and seal, in the form substantially in the schedule annexed, (as in 
Form 53,) to the Supreme Court, and thereupon the like proceedings shall be 
had for declaring the forfeiture of such recognizance and for the recovering 
of the penalty as are hereinbefore directed in other cases.

(If the return, Form 53, be made by any other than the Justice before whom 
the recognizance was entered into, or the breach of condition occurred, or was^ 
shewn, let the words “ all which is satisfactorily proven to me,” be added 
after the word “ named.”)

(a) Although it is discretionary with the Justice whether he will accept 
bail or not, it has been held by Lush, J., and Brett, J., that a Judge has no 
discretion in the case of a misdemeanor, as, for instance, obtaining goods by 
false pretepces, bat is bound to admit to bail. [See 34 J. P. 701.)

4
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to bail, upon his procuring such surety or sureties as, in the 
opinion of the Justice, will be sufficient to insure the ap­
pearance of the accused at the time and place of trial, and 
take the recognizance of the accused and his surety or sure­
ties, conditioned for his appearance at the trial ; and where 
a person charged with any indictable offence shall be com­
mitted for trial, the Justice who signed the warrant of com­
mitment may, at any time afterwards, and before the first 
day of the sitting or session at which he is to be tned, or 
before the day to which the same may be adjourned, admit 
such accused person to bail in manner aforesaid ; or if the com­
mitting Justice or Justices shall be of opinion that, for any of 
the offences aforesaid, the accused person ought to be admitted 
to bail, he or they shall in such cases, and in all other cases of 
misdemeanors, certify, on the back of the warrant of commit­
ment, his or their consept to such accused person being bailed, 
stating the amount of bail which ought to be required ; and any 
Justice attending or being at the gaol or prison (a) where the 
accused shall be in custody, on production of such certificate 
may admit him to bail (i) in manner aforesaid ; or if it shall be 
inconvenient for the sureties to attend at the prison to join in 
the recognizance with the accused, then the committing Justice 
may make a duplicate of the certificate, and on the saipe 
being produced to any Justice for the same District or place, 
the last-mentioned Justice may take recognizance of the sure­
ties ; and on such recognizance being transmitted to the keeper 
of the prison, and produced, together with the certificate of the 
conamitment, to any Justice attending at such gaol or prison, 
such last-mentioned Justice may take the recognizance of the

(а) The gaoler will not, it seems, be justified in taking the prisoner from 
the ga^l to the Magistrate. [14 J. P. 102.]

(б) A single Justice, being the committing Justice, may admit to bail in 
all felonies ; and if such committing Justice certify on the back of the com­
mitment that such person ought to be admitted to bail, and the amount of bail, 
any Justice attending or being at the prison may admit such person to bail. 
If the application for bail be made to a Judge at Chambers, a copy of the 
depositions should be brought before the Court in the first instance. [Ex parle 
Sutcliffe, 19 J. P. 375.]
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accused, and order him to be discharged as to that commitment. 
[Id. s. 28.]

65. Bail in other Misdemeanors.—Where any person shall
be charged before any Justice with any indictable misdemeanor
other than those before mentioned, such Justice, after taking the
examinations in writing, shall admit him to bail instead of com­
mitting him to prison, or if he shall have been committed to > 
prison, and shall apply to any one of the visiting Justices of the

District, before theprison, or to any other Justice of the same
first day of the sitting or sessions at which he is to be tried, or 
before the day to which the same may be adjourned, such Jus­
tice shall accordingly admit him to bail. And in all cases where » 
such accused person, in custody, shall be admitted to bail (a) by 
a Justice other than the committing Justice, the Justice so ad­
mitting to bail shall forthwith transmit the recognizance to the 
committing Justice or Justices, or one of them, to be by him or 
them transmitted to the proper officer. [Id. s. 28.]

66. Bail—Observations on.—The 28rd Section of this Act 1 

enumerates thb different offences in which the Magistrate may, 
in his discretion, take bail ; in all other cases, if sufficient bail is 
offered, he is bound to take bail. Bail is not to be taken in trea- • 
son, and bail is never taken by a Magistrate in cases of murder 
or manslaughter. In the Appendix of Forms of Indictable Of­
fences, I have given a list of the most common offences, and in 
each case it is shewn when bail is discretionary or compulsory.

67. It has been laid down by an eminent authority, that the
power of a Magistrate to accept or refuse bail, even in cases 
where the accused has a right to be bailed,a judicial duty ; 
and an action will not lie agUinst him for refusing to take bail, 
in such cases, without proof of express malice, even though the 
sureties tendered are found hy^the Jury to have been sufficient. 
Sinford v. Fitzroy, 18 L. J. (N. S.) M. C. 108 ; 18 Q. B. 240 ; 
Oke, p. 916. »

(a) From Linford v. Fitzroy, 18 L. J. 108, it appears that a Magistrate is 
not liable to any action for refusing to take bail without proof of express 
malice.



7 2 Of Enquiries in Indictable Offences.

k

'N

X

68. In coming to a decision whether an accused should or 
should not ho admitted to bail, the J indicé should remember that 
the only purpose of a committal to prison, before trial, is to 
11 ensure the appearance of the accused person at the time and place 
when and where he is to he tried." The point, therefore, that the 
Magistrate should carefully consider, facially where bail is dis­
cretionary, is there sufficient security for the prisoner's appear­
ance at his trial ; and if the Justice feels satisfied that by admit­
ting the accused to bail, his appearance to take his trial will not 
be imperilled, his duty is obvious.

' 61). Upon such a question, many circumstances have to bo 
taken into consideration by the Magistrate, and the probability 
of the prisoner's surrendering to take his trial will be more or 
less influenced by his position in life, his wealth, &o., the mag­
nitude or specially disgraceful character of the charge against 
him, its effect upon him iu society, the nature of the evidence, 
whether it is very stroiui, so as to make his conviction almost q 
certainty, contradictory or dauhtj'ul, so as to give him a chance 
of acquittal, or weak, so to make his acquittal almost a cer­
tainty. Another important element to consider is the probable 
severity of the punishment ; and 1 may klso mention another con­
sideration, and a very important one iiv^this country. The ac­
cused’s opportunities of escaping, and the ties that bind him to 
ho country, his wife and children, parents, Ac. ; all these mat­

ters will affect the Justice's judgment in taking bail, lie must 
remember, however, that whilst the probability of a conviction 
increases, the doubt of the prisoner's surrender, his actual or 
admitted guilt, is not, of itself, a conclusive reason against ad­
mitting him to bail.

GO. To refuse bail in a case in which the Defendant is enti­
tled to it, is in the eye of the law a serious dereliction of duty, 
an^ may subject the Justice to a criminal information, [lit# v. 
Badger, 4 Q. B., 4G8 ; lictj. v. Saunders, 2 Cos, c. c. 24$).]

Gl. When bail is o lie red in a case in which the Defendant 
has a riijht to lee bailed, the Justice should be careful not to say 
anything by way of dissuasion, a Magistrate not being justified 
in interfering to prevent u man from assisting his neighbour ;

4
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neither in such a case should tho Magistrate allow himself to be 
influenced in rejecting persons offered as bail, on anÿ views of a 
political nature. Tho chief consideration will bo the substantial I 
character of the bail, and their ability to perform the conditions 
of their recognizance, [/fry. v. Saunders, Supra.]

(J2. It is usual to have two sureties, though if one will se­
cure tho appearance of tho accused, one may be taken. (<t) They 
should be householders, though there is no imperative rule upon 
tho subject ; however, as such sureties only should bo received as 
may bo made answerable in case of default, it is obvious that a 
person who is not a householder, having a settled habitation 
wherein a living may bo made, can answer tho purpose intended 
by admitting to bail. [Saunders, p. 220.]

03. For the purpose of determining tho ability of the per­
son or persons tendered as bail, whoso names the Justice may 
requiro to bo given to tho prosecutor some time previously, say 
twenty-four or forty-eight hours, tho Justice may administer to 
them an oath, in this form :—“ To all such questions as may bo 
demanded of you, you shall true answer make ; so help you God." 
The Justice may then ask them of their means, property, and 
liabilities, &c.

04. As rcgard(s tho amount of bail, this will depend upon 
tho magnitude of th& offence, and tho position and wealth of tho 
parties, and will, in every case, bo a fit subject for tho cxorciso 
of a wise discretion. No precise rule can bo laid down ; caro, 
however, should bo observed, that whilst tho amount is not un­
necessarily heavy, it is nevertheless sufficiently largo to make its 
forfeiture a matter of serious inconvenience to tho parties. Tlio* 
recognizance of tho accused himself is usually double ttiht of 
each of his sureties.

G5. Should tho Justice decline td take bail, tho prisoner 
may apply to tho Supreme Court, or to one of tho Judges of that 
Court, for permission to be‘admitted to bail. ^

(a) Ou romand, the accused’s own recognizance, (if the Justice consents 
to bail being taken,) is suflicieut. [8. 21, 11 & 12 Vic., c. 42. Oise, 880, 
881.

»
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66. At any time during which the responsibility of the bail i 
continues, they may surrender the Defendant to custody, and so 
relea|e themselves of their liability ; to do this, they should either 
apprehend him, and take him before a Justice, who thereupon 
will commit him or require him to give fresh bail, or the bail 
may make a complaint, on oath, before a Justice, of their belief 
that the Defendant will abscond, fcnd thereupon a Warrant will 
be granted for his apprehension, and this would seem to be the 
better course of the two, as it precludes a chance of a breach of 
the peace.

67. Liberate to Keeper.—Where a Justice shall admit to 
bail any person after commitment, such Justice shall send to the 
keeper of the prison a warrant (8. 6) of deliverance under his 
hand and seal requiting him to. discharge the person admitted 
to bail, if he be detained for no Other offence. [Id. s. 24.] .

. IX.—DISCHARGE OR COMMITTAL OF PRISONER
FOR TRIAL.

68. Discharge.—If, after hearing all the evidence against 
the accused, the Justice then present shall be of opinion that it 
is not sufficient to put such accused party upon his trial, he shall 
order him to be forthwith discharged. '

69. Committal.—But if the evidence is, in the opinion of
the Justice, sufficient, or if it raise a strong or probable presump­
tion of the guilt of the accused, such Justice shall, by warrant, 
(T 1) commit him to the gaol for trial, or admit him to bail. 
[Id. s. 25.] f . A

70. Conveying Prisoners to Gaol.—The Constable, or any 
of the Constables to whom the Warrant of Commitment is di­
rected, shall convey the accused to prison, andx^eliver him, to­
gether with the Warrant, to the Keeper, who shall give a receipt 
for such prisoner, setting forth the state and condition in which 
he was delivered-; and in all cases where such Constable shall be 
entitled to ^is expenses for conveying such person to prison, the 
committing Justice, or any Justice for the District wherein the 
offence is alleged in the Warrant to have been committed, shall 
ascertain the sum which ought to be paid to the Constable for

f /

X
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conveying the accused to prison, and also his expenses in return­
ing, and make an order for payment thereof. But if it appear 
to the committing Justice that the prisoner has money sufficient 
to pay the expenses of conveying him to prison, he may order 
such money, or a sufficient part thereof, to be applied for the 
purpose. [Id. s. 26.]

X.-MISCEL LA NEO US.
71. Copies op Depositions.—At any time after the examina­

tions are completed, and before the first day of the sitting of the 
Court at which any person so committed, or admitted to bail, is 
to be tried, such person shall be entitled to have, from the offi­
cer having the custody of the same, (a) copies of the depositions 
on which he shall have been committed or bailed, on payment of 
a sum not exceeding l£d. British sterling, for each folio of 
90 words. (Sec. 27.)

72. Forms in Schedule.—The several forms in the Sche­
dule to the Act, or forms to the like effect, shall be deemed valid. 
(Sec. 28.)

78. Stipendiary Magistrates, &c.—Every Stipendiary Ma­
gistrate shall have power to do, alone, whatever is authorized by 
this Act to be done by any one or more Justices. Powers of the 
same character are given to Stipendiary Magistrates, under the 
6th Section, Cap. 18, Consol. Stat., quoted ante, Cap. 2, page 8, 
Manual. ]

, 74. The remaining Sections of this Act refer to Berwick- 
upon-Tweed, and the non extension of the Act to Scotland, Ire­
land, &c., and to the repeal of Statutes.

75. Deposition of Person dangerously III.—Whenever it 
shall be made to appear to the satisfaction of any Justice that 
any person dangerously ill, and in the opinion of some register-

(a) This section does not apply to depositions on which the prisoner has 
been remanded [Ex'parte Fletcher, 13 L. J. 67], but only to persons bailed 
or committed for some offence for which( they are to be tried, and with the 
view of enabling them to prepare for trial ; and not to a person committed for 
default .of sureties, and who has been discharged at the sessions. [Ex parte 
Humphreys, 19 L. J. 189.]
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ed medical practitioner (a) nek likely to recover from such illness, 
is able and willing to give material information relating to any 
indictable offence, or relating to any person accused of any such 
offence, and it shall not be practicable for any Justice to 
take an examination or deposition in accordance with the pro­
visions of 11 & 12 Vic., c. 42, s. 17, of the person so being ill, 
jt shall be lawful for the said Justice to take in writing the state­
ment on oath or affirmation of such person so being ill, and such 
Justice shall thereupon subscribe the same, and shall add thereto 
by way of caption a statement of his reason for taking the same, 
and of the day and place when and where the same was taken, 
and of the names of the persons (if any) present at the taking 
thereof, and, if the same shall relate to any indictable offence 
for which any accused person is already committed or bailed to 
appear for trial, shall transmit the same with the said addition 
to the proper officer of the Court for trial at which such accused 
person shall have been so committed or bailed ; and in all other 
cases he shall transmit the same to the Clerk of the Peace of the 
District in which he shall have taken the same, who is hereby 
required to preserve the same, and file it of record ; and if after­
wards, upon the trial of any offender or offence to which the 
same may relate, the person who made the same statement shall 
be proved to be dead, or if it shall be proved that there is no 
reasonable probability that such person will ever be able to travel 
or to give evidence, it shall be lawful to read such statement in 
evidence, either for or against the accused, without further proof 
thereof, if the same purports to be signed by the Justice by or 
before whom it purports to bo taken, and provided it be proved 
to the satisfaction of the Court that reasonable notice (see R. v. 
Quigley, 18 L. T. (N.) 211), of the intention to take such state­
ment has been served upon the person (whether prosecutor or 
accused) against whom it is proposed to be read in evidence, and 
that such person, or his counsel or attorney, had or might have 
had, if ho had chosen to bo present, full opportunity of cross-
examining the deceased person who made the same. [Id. s. 6.]A »

J
(a) This means a Doctor with a regular medical diploma.

r
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76. Prisoner’s Presence.—Whenever a prisoner in actual 
custody shall have served or shall have received notice of an in­
tention to take such statement as hereinbefore mentioned, the 
Judge or Justice by whom the prisoner was committed, or

« visiting Justice of the prison in which he is confined, may, by 
an order in writing, direct the gaoler having the custody of the 
prisoner to convey him to the place mentioned in the said notice 
for the purpose of being present at the taking of the statement ; 
and such gaoler shall convey the prisoner accordingly, and the 
expanses of such conveyance shall be paid out of the funds ap­
plicable to the other expenses of the prison from which the pri­
soner shall have been conveyed. [Id. s. 7.] ^

77. Money found on Prisoner.—Where any prisoner shall 
be convicted, eithèr summarily or otherwise, of larceny or other

^pffence which includes the stealing of any property, and it shall 
appear to the Court by the evidence that the prisoner has sold 
the stolen property to any person, and that such person has had 
no knowledge that the same was stolen, and that any monies 
have been taken from the prisoner on his apprehension, it shall 
be lawful for the Court, on the application of such purchaser, 
and on the restitution of the stolen property to the prosecutor,

I to order that out of such monies a sum not exceeding the amount 
of the proceeds of the said sale be delivered to the said purcha­
ser. [Id. s. 9.]

78. Removal of Prisoner^thout Habeas Corpus.—Where
recognizances shall have been entered into for the appearance of 
any person to take his trial for any offence at any Court of cri­
minal jurisdiction, and a bill of indictment shall be found against 
him, and such person shall be then in the prison belonging to 
the jurisdiction of such Court, under Warrant of Commitment, 
or under sentence for some other offence, it shall be lawful for 
the Court, by order in writing, to direct the governor of the said 
prison to bring up the body of such person in order that he 
may be arraigned upon such indictment without Writ of Habeas 
Corpus, and the said governor shall thereupon obey such order. 
[Id. s. 10.] *

As a reminder to Justices in taking examinations in indict-
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able offences, under this Act, I now give a brief note of the 
various steps of the procedure, taken from Oke, p. 887 :—

1. —Prosecutor’s Counsel or Attorney to open case.
2. —Depositions of Prosecutor's Witnesses taken.
8.—Accused invited at the close of each examination to put 

questions to the witness ; such cross-examination being distin­
guished in the deposition from the examination in chief.

4.—When case for prosecution completed, depositions read 
over to and signed by the witnesses, (it is generally more conve­
nient to read over each deposition to the witness, when finished, 
and have it then signed and completed) ; when examinations are 
completed, depositions must all be read over, but the witnesses 
neeçl not be present at the reading.

—In long cases, or where there have been several exami­
nations, it is convenient to hear Prosecutor’s Counsel or Attorney. 
At this stage sum up the evidence, and give his reasons for the 
committal of the accused on the charges alleged, (a)

6. —If evidence insufficient, and not calling for an answer, 
accused discharged.

7. —If evidence sufficient for an answer, Attorney of accused
to address the Magistrate, if case for prosecution completed ; or 
if not completed, and remand intended, to state his objections to 
a remand. f

8. —If evidence incomplete, accused remanded or bailed 
until a future day.

« 9.—If evidence sufficient, and case completed, depositions 
reaS as No. 4, and the Magistrate or Clerk of the Peace has in­
formed accused of the precise legal charge against him, (hs in 
the form in caption.)

10. —Justice to caution accused, as explained at page 62, 
Manual, and under 30 & 81 Vic., c. 85, s. 8, p. 68.

11. —Accused’s statement to be taken down and read oveV 
to him.
------------------^---------------- J.-----------------------

(a) There is no right of veply to the prosecution (unless the Magistrate 
allows it) after the accused has made his statement and called his witnesses, 
if any. ^ *
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12.—Accused’s witnesses, if any, heard, and their deposi­

tions taken.
18.—If accused calls witnesses, Prosecutor or his Attorney 

to cross-examine them.y
14. —If case not sufficient to put accused on his trial, accu­

sed to be dischargecUu otherwise committed or held to bail for 
trial. F

15. —Bailing' accused.
16. —Binding over prosecutor and his witnesses to prosecute 

and give evidence, and also accused’s witnesses.

CHAPTER IX.
INDICTABLE OFFENCES—PROCEEDINGS IN AN IMAGINARY CASE.

Sections >
1. —Introductory observations.
2. —Imaginary case.
3. —Information.
4. —Warrant.
5. —Commencement of hearing.
6. —Charge—Form of.
7. —Reading charge to prisoner.
8. —Caption.
9. —Swearing witnesses at hearing.

10. —Directions to prisoner when to
cross-examine.

11. —Taking depositions.
12. —Mode of stating cross-examina­

tion.
13. —Reading over and signing depo­

sitions, &c.
14. —Discharge or commitment.
15. —Observations of Prisoner during

examination to be taken down.

Section

16. —Statement of accused—Form.
17. —Examination of accused’s wit­

nesses^
18. —Commitment or bail—Recogni­

zance, &o. ; forwarding deposi­
tions.

19. —Remand.
20. —Form of Remand.
21. —How to procure prisoner’s at­

tendance before expiry of re­
mand. xx--

22. —Form to bring up prisoner.
23. —Bail. v
24. —Recognizance of Bail—Form.
25. —Condition to be endorsed—Form.
26. —Notice to be given.
27. —Form of such Notice.
28. —Commitment.
29. —Form of Commitment. *

1. In order to make the course of proceeding under the fore­
going Chapter 8, as clear and intelligible as possible, I explain 
in this Chapter what sho^d be done by a Justice of the Peace at
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e&cli step in a suppositious case of larceny. I have left out all 
about remand, bail, binding over prosecutor and witnesses, Ac., 
which are all explained under the various heads under Chapter 
8, which must read together with this Chapter ; but bearing in 
mind the rules with respect to those subjects mentioned in the 
previous Chapter 8, exactly the same course must be followed by 
the Justice, as he is directed to do in this Chapter ; in other cases 
of indictable offences, such as murder, manslaughter, conceal­
ment of birth, Ao., the only difference will be in the charge in 
the caption (or heading) of the depositions. »

2. We will suppose,'then, that John Jones, Planter,/of Island 
Cove, in the Northern District, has had ten pounds stcAen out of 
his box, and that William Smith and Jane Butler, his servants, 
can give evidence respecting the thief, whom we will call Job 
Stiggins.

8. John Jones goes before the next Justice, whom we will 
call Thomas Wills, and states the facts to his Worship. Mr. 
Wills immediately prepares an information, in accordance with 
Form (A) in the Appendix of Forms. As soon as it is prepared, ’ 
and William Smith, the witness, or Jolîn Jones himself, has signed 
it, or placed his mark to it, Mr. Wills hands William or Jones 
the Testament, which William is to hold in his right hand, and 
repeats the following oath to him :—“ You make oath that the 
contents of this/your information, which has been read over to 
you, and to which you have signed your name, (or placed your 
mark) is correct and true in every particular ; so help you God.” 
William then kisses the Testament, and Mr. Wills fills in the 
date, and writes his name, with J. P. after it, under the 
words, “ sworn, Ac.,” at the left hand comer of the informa­
tion.

4. Mr. Wills then prepares his Warrant (B) or his Sum­
mons, (C) gives it to the Constable who arrests or summons Job 
Stiggins, or Job Stiggins attends before Mr. Wills, without either 
Summons or Warrant; it makes no difference so long as he is 
before the Magistrate, and th^re is a charge against him.

6. Mr. Wills then commences the proceedings by charging 
Job Stiggins with the offence.

)



V

Proceedings in an Imaginary Case. 81

6. Charge.—You, Job Stiggins, stand charged before me,
one of Her Majesty’s Justices of the Peace for the Northern Dis- 

t trict of Newfoundland, for that you, Job Stiggins, on the fifth
day of June, in the year eighteen hundred and seventy------,
at Island Cove, aforesaid, certain money, to wit, ten pounds, or 
forty dollars, the property of John Jones, feloniously did steal, 
take, and carry away, against the form of the Statute in such 
case made and provided.

7. Reading Charge to Prisoner.—Mr. Wills reads this 
charge to Job, the prisoner, from the caption or heading to the 
depositions of the fitnesses, William Smith and Jane Butler, 
which he is about to take, and which is in the following form :—

8. Caption.—
FORM (M.)

Newfoundland.
Northern District, h’ of

(Jove aforesaid, fisherman, and Jane 
same place, single woman, taken on oa1
(Jove aforesaid, f isherman, and Jane Butler, of 
same place, single woman, taken on oath this------

Island Cove, 
to wit.

day of June, in the year of Our Lord One Thousand Eight Hundred and

Year.—Consol. 8tat. p. 3. Year alone, means year of onr Lord.
Money.—This includes notes and all other descriptions of money. [Oke, 

p. 848.
Time.—Whilst it is well to be accurate about the time when an offence 

was committed, and also as to the amount stolen in larceny, it is not neces- > 
sary to prove any particular value ; there must be some value. Where, how­
ever, in summary proceedings, the jurisdiction is limited to a specified amount, 
a sum not exceeding the limits of the summary jurisdiction must appear on 
the face of the proceedings. The offence need not be stated in the informa­
tion to have occurred on a particular day. It will be sufficient if the party 
laying the information state that the offence was committed between a certain 
day and some day prior to the information being laid. A conviction stating 
any day between these dates will be good. [Stone, p. 428.]

Caption.—The practice is to have the Caption a fly sheet, and the differ­
ent depositions taken on the one day follow in the order of being taken, each
commencing, “ this Deponent,-------- , on his oath, saith.” When, however,
the examination goes into a subsequent day, it is necessary to have a Second 
Caption, as all depositions must have a Caption, only that instead of setting 
out the charge again, you may abbreviate it ; thus, after the wotjls “ in the pre­
sence and hearing of Job Stiggins, who stands charged this day before me,” 
add “ with the before-mentioned offence,” instead of setting out the whole 
charge again.

X
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Seventy------ , at Island Cove, in the District aforesaid, before the nnder-
signed, one of Her Majesty's J ustices of the Peace for the said District, 
in the presence and hearing of Job Stiggins, who stands charged this day 
before me, for that he, the said Job Stiggins, on the' fifth day of Jnne, &c.y 
fas in the foregoing charge.)

9. Swearing Witnesses at Hearing.—Mr. Wills then, in the 
presence of Stiggins, swears William Smith in this manner :—

“ The evidence you shall give on the present enquiry, shall 
be the truth, the whole truth, and nothing but the truth,—So 
help you God.”

10. Directions to Prisoner when to Cross-examine.—Mr. 
Wills then tells the prisoner that after each witness has been 
examined he may ask him any question he thinks fit ; but that 
he must not interrupt the witness whilst giving his evidence, 
and that after all the witnesses have been examined, he may 
make his own statement.

11. Taking Depositipns.—Mr. Wills then proceeds to take 
down the evidence, commencing the Deposition thus :—

This Deponent, William Smith, on his oath, saith as fol­
lows :—“ I saw Job Stiggins go into the room,” and so on, in the 
first person. It must klso be taken dqwn exactly as William 
Smith tells it, omitting what is irrelevant and not strictly evi­
dence. As soon as the evidence of the witness is finished, Mr. 
Wills will then ask the prisoner, Job Stiggins :—Do you wish to 
ask the witness any questions ; if he says “ no,” then Mr. Wills 
proceeds with the next witness, Jane Butler, precisely in the 
same manner.

12. Mode of stating Cross-examination.—If, however, the 
prisoner wishes to ask any questions, Mr. Wills writes in the 
left hand corner of the Deposition thus :—

Cross-examined by the prisoner, Job Stiggins ; and he will 
then proceed to take downXthe evidence given by Smith in 
answer to the prisoner’s questions.

18. Reading over ajA Signing Depositions, &c.—When the

Ïidence is all taken, the caption, and the different sheets of 
per, must be tied together, and then Mr. Wills proceeds to 

read them all over in presence of the witnesses and the prisoner ; 
when all this is done, each witness signs his deposition, and after

/
v



t 83Proceedings in an Imaginary Case.

he has signed it, Mr. Wills will swear him again in this man­
ner,—(or it may be read over and signed by each witness and 
sworn, as each witness’s evidence is completed.) “ You make 
oath that the contents of this, your Deposition, which has been 
read over and explained to you, and to which you have signed 
your name, (or placed your mark), is correct and true in every 
particular,—So help your God.” When this is done, Mr. Wills 
then writes at the foot of the Deposition what is called the 
“ Jurat," from the Latin “ Juro," I swear.

Taken and sworn before me, at Island Cove,i
this------day of------ , A. D. 1875, (adding,
in case of a marksman, having first been . 
read over and explained to the said Depo­
nent.) 1

(Sd.) Thomas Wills, J. P.
14. Dischabge or Commitment.—When these formalities 

have been gone through with both witnesses, Mr. Wills has then 
to consider the question, is there sufficient evidence to warrant 
him in committing the prisoner to jail to take his trial for the 
offence ? (a)

15. Observations of Prisoner during Examination to be 
taken down.—We will suppose in this case that Mr. Wills having 
heard the whole case, and possibly remarks from the* prisoner 
also, for it has been decided that the caution mentioned further 
on is not necessary until all the Déposions are takenr down,

(a) A Magistrate is clearly^ound, in the exercise of a sound discretion, 
not to commit any one unless a prima facie case (this means a case which 
prima facie on the first face or first appearance) is made out against him by 
witnesses entitled to a reasonable degree of credit. Justices ought not, there­
fore, to balance the evidence and decide according as it preponderates, ^for 
this would, in fact, be taking upon themselves the functions of the Petty Jury, 
and be trying the case ; but they should consider whether or not the evidence 
makes out a strong or probable or even a conflicting case of guilt, in any one 
of which cases they should commit the accused to trial. If, however, from 
the slender nature of the evidence, the unworthiness of the witnesses, or the 
conclusive proof of innocence produced on the part of the accused, they feel 
that the case is not sustained, and that if they sent it for trial he must be 
acquitted, they should discharge the accused. [Per Justice Bayley. Cox v. 
Coleridge, (1 B. de C. 50). Oke, p. 898.] -
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and the case for the prosecution completed. " Everything oc­
curring before the Magistrates should be taken down in writing, 
and returned with the depositions, as where the prisoner volun­
tarily makes a remark or statement which is material during any 
period of the examination, for it is admissible as evidence, although 
the prisoner’s statement is afterwards taken in writing." (a)

16. Mr. Wills, as we have said, then being satisfied that there 
is sufficient evidence against the prisoner to commit him for trial, 
and having read over all the depositions to tfyé prisoner, he then 
reads this paper to the prisoner, which is fastened to the depo­
sitions :

FORM (N.)
Newfoundland.

You, Job Stiggina, stand charged before the 
undersigned, one of Her Majesty’s Justices of the 
Peace in and for the Northern District aforesaid,

Northern District,) 
Island Cove, 

to wit.

/

this • ■ day of June, in the year of Our Lord One Thousand Eight

(a) Example or how such observations should b* noted.—When the 
prisoner, therefore, Job Btiggins, in the coarse of William Smith’s examina­
tion, says, for instance, “ There was not ten pounds in the purse,” it will 
be obvions that this statement is material, and it should be taken down thus, 
and distinguished in the deposition. The prisoner, Job Stiggins, here volun­
tarily said, “ There was not ten pounds in the purse or suppose, when asked 
if he has any questions to ask the witness, he says, ‘‘no ; all that he has said 
is true,” it will thus be inserted in the deposition : The prisoner, Job Btiggins, 
on being asked if he wished to put any question to the witness, voluntarily 
said, " no ; all that he said, &c.”

Bee under the head confestiont and threat», as to when confessions 
are admissible in evidence, under the head “ Practice," Post.

Should the prisoner at this stage of the proceedings, (that is before 
the examination of prosecutor’s witnesses are finished,) desire to make a state­
ment, he should be informed by the Magistrate “ that he was not obliged to say 
anything now, but that whatever he did say would be taken down in writing, 
and might be used in evidence against him.” If, after this, he makes a state­
ment, it should be inserted in the deposition, thus :— “ The prisoner at this 
stage of the proceeding said he desired to make a statement, an£ having been 
given clearly to understand that he was not obliged to say anything now, but 
that whatever he did say would be taken down in writing, and might be used 
in evidence against him, voluntarily saith as follows,’’•(here put his very words.) 
When the Magistrate re-examines, after the prisoner or his counsel’s cross- 
examination, it should be distinguished thus,—“ Re-examined by the Magis­
trate." When the prisoner cross-examines, the questionna well as the an­
swers may be taken down, if desirable.
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Hundred and Seventy------, for that you, Job Stiggins, on the fifth day of
June, in the year Eighteen Hundred and Seventy------, at Island Cove,
aforestud, (a) certain money, &o., —- and the mid charge being read to 
the said Job Stiggine, and the witneeaee for the proaebution, William 
Smith and Jane Butler, being severally examined in his presence, the said 
Job Stiggins is addressed by me as follows “ Having heard the evi­
dence, do you wish to my anything in answer to the charge P you'are no| 
obliged to say anything unless you desire to do so; but whatever you my 
will be t^ten down in writing, and may be given in evidence against you 
upon your trial. And you are also dearly to understand that you have 
nothing to hope from any promise of favour, and nothing to fear from 
any threat which may have been holden out to you, to induce you to 
make any admission or confession of your guilt ; but whatever you shall 
now my may be given in evidence against you upon your trial, not with-^ 
standing such promise or threat. Do you desire to call any witneàs P if 
you do, it must be done after you have made your own statement."

' Here j?ut down Whatever Job Stiggins may choose to say, 
and in his very words as nearly as possible ; get him to sign it, 
if he will do so. If Job Stiggins says anything, put it down 
thus :—

Whereupon the said Job Stiggins saith, “ I have nothing more to 
my ; J have no witnesses to call," . _ ■*

, Job M Brisants. * 
mark.

Taken before me, at Island Cove, aforemid| 
the day and year first above-mentioned.

1 Island Cove, aforesaid, > ' 
first above-mentioned, s

Thomas Wills, J. P.
17. As to thb Examination or Accused's Witnesses.—The 

obdeb or Pbocbbdings, &o. See Ante, p. 68 and 64.
If the accused, after making a statement, calls witnesses to 

• his possession of the stolen property or the like, write 
it the foot of his statement :—

“The 1 
going statei 
be examine

“ The above named prisoner, Job Stiggins, after making the fore­
going statement in answer to the charge, calls the following witnesses to
be examined on his behalf, namely : G. H., of —, in the said District, 
Fisherman, andr—é—. The said G. H. on bis oath, saith as follows." (Sta­
ting his vwywords, and uo/on, as in taking the depositions of Prosecu­
tor’s witnesses.)

(a) This charge is a copy of the charge in the Caption.

a s- 4
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18. Mr. Wiltp then prepares a Commitment to send 8tig- 
gins to the jail, (see under the head Commitment,) or admits him to 
Bail. (See Bail, page 68.)" Takes the Recognizances of Jones, 
and the two witnesses, and forwards the depositions all 
other papers to the Chief Clejfk and Registrar of the Supreme 
Cdhrt, on the Northern Circuit, at Harbour Grace ; (a) he should 
also write the Attorney General, and send him tiopies of all the 
papers. Should the case be of a very serious character, as to 
where he ijg to send the prisoner i'nd depositions.—See Pott, 
Sec. 28 of this Chapter respecting Commitment.

19. Vj^e will suppose, in our imaginary case, that Mr. Wills
has nttir all the witnesses present, ana'he wishes to remand Job 
Stiggms for not rhore than three days ; he tells the prisoner that 
he is remanded for three days, and he directs the Constable 
either to keep him in his custody, where there is no jail, or else 
to take him to jail, (any place of security will answer where there 
is no jail, but the prisoner must be properly fed and treated 
humanely), and to bring him back at the expiration of the time. 
Mr. Wills also will write, after the last deposition taken before 
the remand,— ^

“ The prisoner was then remanded for three days.”
Supposing that Mn Wills wished to remand the prisoner for a 

longer time, he would theX have to fill up this Warrant, which must 
not be for a longer period than eight days. See p. 67 “ Remand.”

20.
Northern District, 

Island Cove, 
to wit.

FORM (Q 1.)
Newfoundland.

To the Constables of the Northern District, and
to the Keeper of the Jail at------ , (the nearest
Jail in the District.) (b)

Whereas Job Stiggins, hereafter called the accused, was on the ——

(а) If the case is to be tried on the Northern Circuit. When the case is to 
be tried on the Southern Circuit, the papers must be sent to the Chief Clerk of 
the Supreme Court on the Southern Circuit, St. John’s ; and when the case is 
one for the Supreme Court, then to the Chief Clejrand Registrar Supreme 
Court, St. John’s.

(б) With respect to this Form, and all other Forms of Warrants and Com­
mitments, observe the note, p. 48,—The Police are all sworn in for tfie Colony.

ÉÈÉiièUv.

x
-



1
-4 X

Proceedings in an Imaginary Case. 87.

V'

day of —F-, charged before the undersigned, one of the Justices of the 
Peace for the Northern District, for, that the accused, on the fifth 
day of June, in the year Eighteen Hundred and Seventy ——, at Telend 
Cove, aforesaid, certain money, to wit, forty dollars, the property of John 
Jonee, feloniously did steal, take, and carry away, against the form of the 
Statute, in such case made and provided. These are therefore to com­
mand you, the said Constables, in Her Majesty’s name, forthwith to con­
vey the said accused to the said Gaol, and there to deliver him to the 
Keeper of the said Gaol, together with this Precept ; and I hereby com­
mand you, the said Keeper of the said Gaol, to receive the said accused 
into your custody, in the said Gaol, and there safely keep him until the
—— day of------, when I hereby command you to have him, the said
accused, before me or some other Justice for the h&id District, as may 
then be there, to answer further to the said charge, and to be further , 
dealt with according to Law, unless you shall be otherwise ordered in the 
meantime.

Given under my Hand and Seal, at Island Cove,
aforesaid, this------day of-------, in the year of
Our Lord One Thousand Eight Hundred and 
Seventy------. :

T. WujA, J. P. (l. s.)
21. Should it be desirable to have the prisoner before the 

Magistrate prior to the expiration of the eight days, the Magis­
trate might send a written message to the Keeper of the Gaol, 
by the Constable, requesting such Keeper to deliver the prisoner 
to the Constable, or, to be more formal and correct, he should 
send this order :—

Nbwfoühdlamd.
Northern District, "'I 

Island Cot». , >
, to wit. j

22. To ths Keeper of the Gaol at ————, 
m the said District.

Whereas on the------day of-------, Job Stiggins, hereafter called
the accused, was committed by me to your custody on a charge of larceny, 
as mentioned in my said Warrant, for a period of eight days, unless he 
should be otherwise ordered in the meantime ; and whereas it appears to 
me, the undersigned Justice of the Peace for the said District, that it is 
expedient the said accused should be further examined before the expira­
tion of the said remand ; these are therefore to order you, in Her Majee- * 
ty’s name, to have the said accused at ——, in the said District, before

r
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roe or some other Joatioe of said District, at----- o’clock in tye for»*
noon of (state day), to answer further to the said charge, and to be fur­
ther dealt with according to Law.

» .Given under my Hand and Seal, at Island Cove,
aforesaid, this----- day of------ , in the year
Eighteen Hundred apd Seventy----

T. Wills, J. P. (l. b.)
28. We will suppose that Mr. Wills is satisfied that there is » 

sufficient case against Btiggins to commit him for trial, but that 
Stiggins can obtain Bail. Should it be a case in which the 
Magistrate would take Bail, (see various observations on Bail, 
AnU, p. 68), and the Magistrate makes up his mind to accept 
Bail ; (in such a case as Btiggin’s, of course, if satisfactory Bail 
were forthcoming, Bail should be taken). The next thing to be 
done is to inform the prisoner that Bail will be taken, telling 
him the amount. Stigjgina sends to his friends, either by the 
Constable or some one else, who come before the Magistrate, 
and if he is satisfied with them he then prepares the Recogni­
zance of Bail in this Form :—

(FORM S1.)
24. t Newfoundland.

Northern District,) Beit; remembered that on the------ day of------ ,
Island Cove, l in the year Eighteen Hundred and Seventy —,

t° wit- j Job Stiggina, of----- , in the said District, Fish­
erman, and----- , of same place, Planter, and----- , of same place, Fish­
erman, personally came before me, the undersigned Justice of the Peace 
for the said District, and severally acknowledged themselves to owe to 
Her Majesty the Queen the several sums following, that is to say, Job 
Stiggins, —— dollars, (the other two sureties, generally half the priso­
ner's amount) the said----- , and the said-----,----- dollars each, to be
made and levied of their several goods and chattels, lands and tenements, 
respectively, to the use of Her Majesty, if the said Stiggins fail in the 
condition endorsed.

ifbm and acknowledged the da, end year.

first above-mentioned at----- , before me, >
T. Wills, J. P.

25. The following is written on the back of the Recognizance 
of Bail :—

The condition of the within written Recognizance is such that where-
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as the said Job Stiggini was this day charged before me, tile Jnstioe 
within menthned, for that he, the said Job Stiggins, on the fifth day of 
Jane, in the year Eighteen Hundred and Seventy ——, at Island Cove, 
aforesaid, certain money, &c., (andfollowing out (At chargé as in Caption.) 
If therefore the said Job Stiggina will appear at the next term of the 
Supreme (a) Court of Newfoundland on the Northern Circuit, to be 
holden at Harbor Grace, in the District aforesaid, and there surrender 
himself into the custody of the Keeper of the Common Gaol there and 
plead to such indictment as may be found against him by the Grand Jury 
for and ih respect of the charge aforesaid, and take his trial upon the 
same, and not depart the said Court without leave, then the said Reeog*» 
nuance to be void or else to stand in full force and virtue.

26. Notice or Recognizance to be given to Accused and 
Bail. As soon as the Recognisance is completed the Justice 
should give to Stiggins and each of his Bail the following notice, 
and on the copies he should note the day when they were deliver­
ed to them !—

FORM 0 2.)

27. Notice of the said Recognizance to be given to the Accused and his Bad.

Take notice that you, Job Stiggins, of Island Cove, in the Northern
District,------are bound in the sum of------ dollars, and your Sureties,
----- of-------, and------of-------in the District aforesaid,------- , in the
sum of------dollars ; that you the said —— will appear on the first day of
the next term of the Supreme Court on Circuit, to be holden at Harbor 
Grace, in the said Northern District, and there surrender yourself into the 
custody of the Keeper of the Common Gaol at —, aforesaid, and there 
plead to such indictment as may be found against you by the Grand Jury, 
for and in respect of the offence whereof you stand charged, and take 
your trial Upon the same, and not depart the said Court without leave ; 
and unless you, the said Job ^tiggins, personally appear and plead and 
take your trial accordingly, the Recognisance entered into by you and 
your Sureties shall be forthwith levied on you and them.

Dated this ■ day of ——, D. 187-—.
T. Wills, J. P.

The Justice of the Peace before whom 
the said Recognizance was taken.

(a) When in St. John’s say, " at the; next term of the Supreme Court of 
Newfoundland, to be holden at St. John’s.”
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28. If Bail is not forthcoming for Btiggins, Mr. Wills will 
commit him to jail ; and as respects the jail to which he will 
send the prisoner, he will be guided by the consideration of
where he is to be tried ; of course, if the crime was committed in^ 
the winterTaonths, he would send the prisoner to Harbour 
Grace, that being the only place on the Northern Circuit 
where a term is held in May. Shoulcf a crime be committed
either in the Northern or Southern Districts, the Justice will 
have t6 consider whether the Supreme Court on Circuit or the
Supreme Court in St. John’s could most conveniently dispose 
of the case, taking into consideration the obtaining of witnesses, 
their expenses, &c. ; and where there is any doubt as to which is 
the best course to adopt, the Justice should communicate as 
soon as possible with the Attorney Geheral, by whose instruc­
tions ha-will have to be guided ; in all cases the Attorney Gene­
ral should be informed by the very first opportunity of a crime 
having been committed, and what has been done in the matter. 
We wilitmppose that in Stiggin’s case, then, he id committed to 
Harbour Grace jail. The Commitment will be in the following 
Form:—

O

FORM (T 1.)

29.* WARRANT OF COMMITMENT.

y Newfoundland.
Northern District, 

Island Cove, 
to wit.

To the Constable of------------ , and the Keeper
of the Gaol at Harbor Grace, m the said 
District.

Whereas Job, Stiggins, hereafter called the accused, was this day 
charged before me, Thomas Wills, one of Her Majesty’s Justices of the 
Peace for the said District, on the oath of William Smith and others, 
for that, [here state the offence as in charge m Caption.'] These are, there­
fore, to command you, the said Constable, toftake the said accused, and
him safely convey to the said Gaol, and there to deliver him to the Keeper 
thereof, together with this Precept ; and I do hereby command you, the 
said Keeper, to receive the said accused into your custody in the said
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Gaol, and there safely keep him until he shall be thence delivered by due 
course of Law. (e)

Given under my Hand and Seal, at Island Oove,
this------day of-------, in the year 187—.

T. Wills, J. P. (l. e.)

APPENDIX OF FORMS
42, REFERRED TO INUnder Jervis's Act, ii & 12 Vic., Cap, 

. Chapters 8 & 9.

Information and Complaint for an Indictable Offence.
------District, ? Newfoundland.

------to wit \

The information and complaint of O. D. of —4, [Fisherman], taken 
this------ day of------- in the year of oar Lord, 187—, before the under­
signed, [one] of Her Majesty’s Justice of the Peace in and for the
[District] of------ , who saith that [ÿc., stating the offence], (h)

Sworn before [ms], the day and year >
first above inentioned, at------  ) K • y

J. S., J. P. 1 (Signed) / O^D.

(B.)
Warrant to apprehend a Person charged with an Indictable Offence.

—— District, 1 Newfoundland.
------to wit.. 1

To the Constable of------ , and to all other Constables
in the said [District] of ——.

Wherof------ [.FYsAerman], hath this day been charged upon
oath before the undersigned, [oru] of Her Majesty's Justices of the Peace 
in and for the said district of------ , for that he, on------at------- did,

(а) It will be observed that no time is stated when prisoner is to be tried, 
and it has been noticed as a defect in this Form by English Text writers ; bat 
in the ease of the Circuits no time can be fixed exactly beforehand when they- 
will be held ; it depends on tin Proclamation and sometimes on the weather.

(б) If the offender is merely suspected to have committed the offence, 
Insert after “ saith,” “ he hath just cause to believe and suspect, and doth 
believe and suspect that.’’

,
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\
[#»> «tatmg shortly thé offence] : These are therefore to command yog, 
in Her Majesty’s name, forthwith to apprehend the said A. B., and t*t 
bring him before |_mej, or some ot^er of Her Majesty's Justices of the 
Peace in and for the said [District], So answer unto the said charge, and 
to be further dealt with according to- law.

Given under my Hand and Seal, this------
day of----- , in the year of our Lord

. ----- , at----- , in the [District] afore­
said.

J. 8. (l. s.)

(C.)
Summons to a Person charged with an Indictable Offence.

■ — District, \ Newfoundland .
------, to wit. $

To A- R, of----- , [Fisherman]. ^
Whereas you have this day been charged before the undersigned, 

[one] of Her Majesty’s Justices of the Peace in and for the said [District]
of----- , for that you on------, at —— [ÿc., stating shortly the iff en ce] s
These are therefore to command you, in Her Majesty’s name, to he and
appear before me on —^—, at----- o’clock in the forenoon, at------- , or
before such other Justice of the Peace for the same [District^] as may 
then be there, to answer to the said charge, and to be further dealt with 
according to law. Herein fail not.

Given und«*jny Hand and Seal this----- day
of----- , in the year of our Lord------, at
----- , in the District aforesaid.

J. S. (L, B.)

(D.)
Warrant where the Summons is disobeyed. * »

To the Constables of------, and to all other Constables
in the said [Dist.rict] of----- .

Whereas on the----- last past, A. B., of —, [Fisherman], was
charged before the undersigned, [one] ef Her Majesty’s Justices of the 
Peace in and for the said [District] of------, for that [8fc., as in the Sum­
mons] : And whereas [/] then issued [my] Summons to the said A. B., 
commanding him, in Her Majesty’s name, to be and appear before [ms]
on------,at----- o’clock in the forenoon, at-------, or before such other
Justice of the Peace for the same [District] as might then be there, to 
answer to the said charge, and to be further dealt with according to



«

Appendix of Forms.

law : And whereas the said A. B., hath neglected to be or appear at the 
time and place appointed in and by the said Summons, although it hath now 
been proved to me upon oath that the said Summons was duly served upon 
the said A. B. : These are therefore to command yyou, in Her Majesty's 
name, forthwith to apprehend the said A. B., apd to bring him before me, ‘ 
or some other of Her Majesty's Justices of thePeaoé in and for the said 
[District], to answer to the said charge, and to be further dealt with accord­
ing to law.

Given under my Hand and Seal, this----- day
of —, in the year of our Lord ——, at 
——,in the District aforesaid.

^ J. S. (l. 8.)

Warrant to apprehend a Person charged with an Indictable Offence com­
mitted on the Sigh Seae or Abroad.

For offences committed on the high seas the Warrant may be the same 
as in ordinary cases, but describing the offence to have been committed “ on 
the high seas, out of this Colony, and within the jurisdiction of the Admi­
ralty of England.”

(F)
Certificate of Indictment being found. 

il hereby certify, that in the Supreme Court of Newfoundland (or the
Supreme Court of Newfoundland on the------Circuit at------ , or a Court
of General Quarter Sessions of the Peace, holden at------, in the said
[Island], on —— a bill of indictment was found by the Grand Jury
against A. B., therein described as A. B., late of----- [laborer], for that he
[Sfc., stating shortly the offence,] and that the said A. B. hath not appeased 
or pleaded to the said indictment.

Dated this ■ day of»—-, 187—.
J. D.

0. 0. & Reg., or 0. Supreme Court on the —— 
Circuit, &o., or Clerk of the Peace at-----.

(G.) -
Wammt to apprehend a Person indicted.

To the Constable of----- , and to all other Constables
in the said [Distrust] of----- in Newfoundland.

Whereas it hath been duly certified by J. D., 0. C. & Reg., &c., or Clerk 
of the Peace at —— in the said Island [that Sfc., stating the Certificate] :

/V-
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These are therefore to uommand you, in Her Majesty's name, forthwith to 
apprehend the said A. B., and to bring him before [me], or some other 
Justice of the Peace in ayd for the said [District], to be dealt with accord­
ing to law. ^ x

Given under my Hand and Seal, this —— day
t of------in the year of our Lord------ , at

----- , in the [District] aforesaid.
i * J.S. (L.8.)

. * (H.)
- Warrant of Commitment of a Personrindicted.

------District, 1 Newfoundland.
----- to wit J

To the Constable of------and to the Keeper of the
. Gaol, at----- , in the said [District] of----- .

Whereas by [my] warrant, dated the------day of------ , after reciting
that it had been certified bjr J. D. [fyc., as in the certÿkate], [I] command­
ed the Constable of----- , and all other Constables of the said District, in
Her Majesty’s name, forthwith to apprehend the saic^A. B., and to bring 
him before [me], the undersigned, [one] of Her Majesty’s Justices of the 
Peace in and for the said [District], or before some pther Justice of the 
Peace in and for the said [District], to be dealt witp according to law : 
And whereas the said A. B. hath been apprehended under and by vir­
tue ofrthe said warrant, and being now brought before [me], it is here­
upon duly proved to [me] upon oath, that the said A. B. is the same 
person who is named and charged in and by the said indictment : These 
are therefore to command you, the said Constable, in Her Majesty’s name, 
forthwith tp take and safely convey the said A. B. to the said [ Qaot] at 
—— in the said [District], and there to deliver him to the Keeper thereof, 
together with this precept : And I hereby command you the said Keeper 
to receive the said A. B. into your custody in the said Gaol, and him 
there safely to keep until he shall be thence delivered by due course of 
law.

- Given under my Hand and Seal, this-----
day of----- , in the year of our Lord
——, at-----, in the District aforesaid.

# J. S. (L. S.)
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Warrant to detain a Person indicted who it already in Custody 'for
another Offence. f *>\ '

——— Distbict, I k Newfoundland;
----- , to wit. 1 '

To the Keeper of the Gaol at----- , in the aaid
District of----- .

Whereas it hath been duly certified by J. D., 0. 0. & Reg., &c., or 
Clerk of the Peace at-----, that [$•(•., stating the certificate] : And where­
as [I am] informed that the said A. B. ia in your custody in the aaid
Gaol at ----- aforesaid, charged with some offence or other matter; and
it being now duly proved upon oath before [me] that the aaid A. B.'so 
indicted as aforesaid, and the said A. B. in your custody as aforesaid, are 
one and the same person : These are therefore to command you, in Her 
Majesty's name, to detain the said A. B. in your custody in the Gaol 
aforesaid, until by Her Majesty's Writ of Habeas Corpus he shall be re­
moved therefrom for the purpose of being tried upon the said indictment, 
or until he shall otherwise be removed-or discharged out of your custody 
by due course of law.

Given under my Hand and Seal, this ■
day of----- , in the year of our Lord
-—-, at---- , in the District aforesaid.

J. S. (L. 8.)

)RM (K.) given at page 60.

To E. F., of

(L. 1.)
Summons of a Witness. 

—, Fisherman. \
Whereas information hath been laid before the undersigned [one] of

Her Majesty’s Justices of the Peace in and for thesaid [District] of----- , that
A. B. [<$•<:., at in the Summons or Warrant against tht accused], and it hath 
been made to appear to me [upon oath if so, though it is \ot necessary 
that this information should be given on oath,] that you are likely to give ma- 

4terial evidence for the prosecution : These are therefore to require you to
be and to appear before me on----- next, at-------o’clock in the forenoon,
at ——, or before such other Justice of the Peace for the same District 
as may then be there, to testify what you shall know concerning the said 
charge so made against the said A. B., as aforesaid. Herein fail not.

Given under my Hand and Seal, this------day
of----- , in the year of our Lord —, at
----- , in the District aforesaid.

J.S. (l.s.)
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(L.S.)

TForrrm/’ where a Witness has not obeyed a Summons.

r i

To the Constable of and to all other Constables in
the1 said District of-----, in Newfoundland. '

Whereas information having been laid before the undersigned, one
of Her Majesty’s Justices of the Peace in and for the said District of----- ,
that A. B., as tn the Ammons] ; and it having been made to appear 
to me upon oath that E. F., of ----- -, [Fisherman] was likely to give ma­
terial evidence for the prosecution, l did duly issue my Summons to the
■aid E. F., requiring him to be and appear before me on —— at------, or
before such other Justice or Justices of the Peace for the same District 
as might then be there, to testify what he should know respecting the said 
charge so made against the said A. B., as aforesaid : And whereas proof 
hath this day been made before me upon oath of such Summons having 
been duly served upon the said E. F. : And whereas the said E. F. hath 
neglected to appear at the time and place appointed by the said Summons, 
and no jturt excuse has been offered f°r euch neglect : These are therefore
to command you to bring and have the said E. F. before me on----- , at
—— o’clock in the forenoon, at---- , or before such other Justice of the
Peace for the same [District] as may then be there, to testify what he 
■hall know concerning the said charge so made against the said A. B. as 
aforesaid.

Given under my Hand and Seal, this----- day
of —1—, in the year of our Lord —, at 
——, in the District aforesaid. <

J. S. (l. s.)

(L. 8.)
C Warrant for a Witness in the first instance.

To the Constable of —and to all other Constables 
in the said District of ——.

Whereas information hath been laid before the undersigned, [ant] 
of Her Majesty's Justices of the Peace in and for the said of
—that [$e., as m Summons ] 5 and it having been made to appear to 
[me] upon oath, that E. F., of —[.Fisherman] is likely to give mate* 
rial evidence for the prosecution, and that it is probable that the said 
E. F. will net attend to give evidence without being compelled so to do : 
These are therefore to command you to bring and have the said E. F. 
before me on ——, at — o’clock in the forenoon, at —, or before 
such other Justice of the Peace for the same [District] as may then be

V.
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there, to testify what he shall know concerning the said charge so made 
against the said A. B., as aforesaid.

Given under my Hand and Seal, this------ day
of —, in the year of our Lord------ , at
------, in the District aforesaid.

J. S. (Im 8.^

(L. 4.)

Warrant of Commitment of a Witness for refusing to be sworn or to give 
. Evidence.

To the Constable ofX—, and to the Keeper of
the Gaol at------ , in\he said District of —,

in Newfoundland.
Whereas A. B. was lately charged before the undersigned, [ons] of 

Her Majesty’s Justices of the Peace in and for the said [District] of —, 
for that [4-0., as in the Summons] ; and it having been made to appear to
[me] upon oath, that E. F., of------ , [hereafter called the witness,] was
likely to give material evidence for the prosecution, I duly issued my 
Summons to the said witness, requiring him to be and appear before me
on------ , at-------, or before such other Justice of the Peace as should
then be there, to testify what he should know concerning the said 
charge so made against the said A. B., as aforesaid; and the said 
witness now appearing before me [or being brought before me by virtue 
of a Warrant in that behalf, to testify as aforesaid], and being required 
to make oath or affirmation as a witness in that behalf, hath now refused 
so to do [or being duly sworn as a witness doth now refuse to answer cer­
tain questions concerning the premises which are here put to him], with­
out offering any just excuse for such his refusal : These are therefore to 
command you the said Constable to take the said witness and him safely
to convey to the said Gaol at------ , and there deliver him to the said
Keeper thereof, together with this precept ; and I do hereby command 
you the said Keeper to receive the said witness into your custody in the
said Gaol, and him there safely keep for the space of------days, for his
said contempt, unless he shall in the meantime consent to be examined 
and to answer concerning the premises ; and for your so doing this shall 
be your sufficient warrant.

*

Given under my Hand and Seal, this
of------ , in the year of our Lord
------ , in the District aforesaid.

day

J. S. (L. 8.)
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Pspositûns cf Witness, tp'vm at page 31.
, m

Statement ef the Accused, given at page 84.
r (0.1.)

Hecogniumce to prosecute or give Evidence.
t Newfoundland.

—— District, > - Be it remembered, that on the— day of----- , in the
to wit. ) year of oar Lord ——, C. D., of----- , in the «aid Dis­

trict, Fisherman, personally came before me, one of Her Majesty’s Jus­
tices of the Peace for the said District, and Acknowledged himself to owe
toonr Sovereign Lady the Queen the sum of----- dollars, to be made
and levied of his goods and chattels, lands and tenements, to the use of
our said Lady the Queen, Her Heirs and Successors, if the said C. D. 
■hall fail in the condition indorsed. .
Taken and acknowledged, the day 4nd year > 

first above mentioned, at----- , before me. \

Condition t* prosecute.
Tim condition of the within written recognizance is such, that whereas

one A. B. was this day charged before me, J. S., Justice of the Peace 
within mentioned, for that [$c.f at m the caption cf the depositions ;] if 
therefore he the said C. D. shall appear at the next sitting of the Supreme 
Court of Newfoundland, in Si John’s, or at the next sitting ot the Su­
preme Court of Newfoundland on the Circuit at------, [or at the
liext Court of General Quarter Sessions of the peace)" to be holden at
----- , and there prefer or cause to be preferred a bill of indictment for
the offence aforesaid against the said A. B., and there also duly prosecute 
such indictment, then the said recognizance to be void, or else to stand in 
full force and virtue.

r1 Condition to proeenU* mod gins Evidence.
Same as the last form to the asterisk?, and then thus:—uand there 

prefer Àstam» to be preferred a bill of indictment against the said A.B. 
for theoffence aforesaid, and duly prosecute such indictment, and give 
evidence thereon, as well to the jurors who shall then inquire of the said 
offence as also to them who shall pass upon the trial of the said A. B. ; 
then the said recognizance to be void, or rise to stand in full force and 
virtue.” ‘ f 1
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Condition to yive Hridenot*

Seme at th* last firm but on*, to th* asterieh•, mod tkenrthng omi 
•hem gâvaVmoh evidence as he knowwth upon s bill at indictment ta Lê 
then and thane preferred against the said A. B. for the offence ,
as anil to the jurors who shall there inquire of the said offense aaaiSo-tb 
the jurors who shall pern upoa the trial of the mid A. B. if the mid bill 
shall be foondia> true bill ; thsa the mid'recognisance to be vcidr or clastfe 
stand im full fan* and virtue.”

V

f (0.8.)
Notion of the said Recognizance to b* given to tkt Prosecutor and kit 

^ Witnesses.

------ 2 Take notice that you, 0. D., of ———, are boned in the
to wit. | gam of----- dollars to appear at the next sitting of —-■

Court at----- , «Newfoundland, and then and there [protocol* and] give
evidence against A. B. ; and unie* you then appear there, and [protocut* 
end) give evidence accordingly, the recognisance entered into by you will 
be forthwith levied on yon.

Dated this----- day of —-, 187—,
J. S. •» » .

, (P.l.)'

Commitment of Witness for refuting to enter into the Recognisance.

Newfoundland.
■ - District, t ;
----- , to wit. V

To the Constables of ——, and to the Keeper of the 
Gaol at----- , in the said District of----- .

Whereas A. B. was lately charged before the undersigned, [one)'of
Her Majesty’s Justices of the Peace in and for the said [District] of----- ,
for that O, at in th* Summons to the witness], and it having been made 
to appedr to [m<<], upon oath that E. F., of ----- , was likely to give ma­
terial evidence for the prosecution, [/] duly issued [my summons to the
said E. F., requiring him to be and appear] before [me] on------, at------,
or before such other Justice of the Peace as should then be there, to 
testify what he should know concerning the said charge so made against 
the said A. K, as aforesaid; and the said E. F. now appearing before 
[me], [or being brought before [me] by virtue of a warrant in that be­
half, to testify as aforesaid, bath been now eiamined by [me] touching

Z
%
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the premises, but beingjby [me] required to enter into a recognizance
conditioned to give evidence against the said A. B. hath now refused so 
to do : These are therefore to command you the said Constable to take
the said E. F., and him safely to convey to the said Gaol at------, in the
District aforesaid, and there deliver him to the said Keeper thereof, 
together with this precept ; and I do hereby command you the said 
Keeper to receive the said E. F. into yotir custody in the Said Gaol, 
there to imprison and safely keep him until after the trial of the 
said A. B. for the offence aforesaid, unless in the meantime such E. F.
shall duly enter into such recognizance as aforesaid in the sum of-----
dollars before some one Justice of the Peace for the said District, con­
ditioned in the Visual form to appear at the next sitting of the Supreme 
Court of Newfoundland, at St. John’s, (or at the next sitting of the Su­
preme Court on Circuit at----- , or General Quarter Sessions of the
Peace,] to be holden at------,) and there to give evidence before the Grand
Jury upon any bill of indictment which may then and there be preferred 
against the said A. B. for the offence aforesaid, and also to give evidence 
upon the trial of thé said A. B. for the said offence, if a true bill should 
be found against him for the same.

. . Given under my Hand and Seal, this----- day
of----- , in the year of our Lord------, at
----- , in the District aforesaid.

z

i

(P. 2.)
Subsequent Order to Discharge the Witness.

To the Keeper of the Gaol a*#—-, in the District 
of------, Newfoundland. *

Whereas by [my] order dated the----- day of------ , instant, reciting
that A. B. was lately before me, charged before [me] for a certain 
offence therein mentioned, and that E. F. having appeared before [me,] 
and being examined as a witness for the prosecution in that behalf, refused 
to enter into a recognizance to give evidence against the said A. B., and 
I therefore thereby committed the said E. F. to your custody, and required 
you safely to keep him until after the trial of the said A. B. for the 
offence aforesaid, unless in the meantime he should enter into such re­
cognizance as aforesaid : And whereas, for want of sufficient evidence 
against the said A. B., the said A. B. has not been committed or holden 
to bail for the said offence, but on the contrary thereof has been since dis­
charged, and it is therefore not necessary that the said E. F. should be 
detained longer in your custody : These are therefore to order and direct
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you the «id Keeper tp discharge the «id E. F, oat of your custody M 
to the «id commitment, and suffer him to go at large.

Given under my Hand and Seal, this------day
of------ , in the year of oar Lost at
------ , in the District aforesaid.

J.S. (l. a.) '

(Q.2.) . .
•jgl * . #

Recognizance of Bad instead of Romand, on an Adjournment of 
r Examination.

Follow the Form (S. 1,) page 88, and then endorse this condition 
on it

Condition.
The condition of the within-written recognisance is such, th4t whereas

the within-boundeo A. B. was this day [or on------ last past] charged
* belege me, for that [$*., at m the warrant] : And whereas the examina­

tion of the witnesses for the prosecution in this behalf is adjourned until
the —— day of------ , instant ; if therefore the said A. B. shall appear
before me on the said day of ——. instant, at------ o'clock in the
forenoon, or before such other Justice of the Peace for the «id District 
as may then be there, to answer farther to the said charge, and to be 
further dealt with according to law, then the said recognisance to be void, 
or el* to stand in full force and virtue.

(Q. 3.) /
Notice of tuck Recognisance to he given to the Accused and hie Sureties. 

District,! " i Newfoundland.
------ , to wit ' f , Ï

Take notice, that you A. B., of------ , are bound in the sum of ——,
and your sureties L. M. and N. 0. in the sum of------each, that you A. B.
appear before me J. S., one of Her Majesty’s Justices of the Peace for
the District of -, on ------, the ------ day of instant, at ——
o'clock in the forenoon, at----- -, or before such other Justice of the Peace
for the rame District as may then be there, to answer further to the 
charge made against you by C. D., and to be farther dealt with according 
to law ; and unless you, A. B., personally appear accordingly, the recog­
nizances entered into by yourself and sureties will be forthwith levied on 
you and them.

Dated this —— day of ——, 187—.
J.S.

.A
1 »
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(Q.4.)

X J
r i k

(•) CartjfioKt* of No» mpptavcmc* to bt ihiorttd m tit Rtoogniumc*.

I hereby certify to the Supreme Court of Newfoundland that the 
said A. B. hath not appeared at the time and place in the above conditio® 
mentioned, hot therein hath made default, by reason whereof the within- 
written seeognisanoe is forfeited.

« J. C,

(B.L)
Warrant to ooavty tit Accuttd btfort aJustict of tit District, fa., in 

tohici tit Offenot vat committed. •
Td W. T., Constable of----- , and to all other Constableain

the mid District of----- , Newfoundland.
Whanms A. R, of ------ , labourer, hath this day been charged before

, tho undersigned, [we] ot Her Majesty’s i Justices of the Peace in and
foe the mid'District of---- , tar that [fa, atm tit warrant to apprehend] t
And whereas [/] have taken the deposition of 0.. D., a witness examined 
by [sw].ini this behalf; bus inasmuch aa [I] am informed that the pain* 
aipal witeesam to prove the said ofienec- against the said A B. reside in
thf District of----- , where the mid offence is alleged to have been' com*
mi tied,, These sue therefore to command, you, the said, Constable, in 
HerMejeety'a name, forthwith to take and convey the said AR to the
mid District of------, and there carry hint before some Justice of the
Peace in and for that District, and near unto where the offence is alleged 
to have been committed, to answer further to the mid charge before him, 
and to he farther dealt with according to law; and [ J] hereby further 
command you the said Constable to deliver to the mid Justice the infor­
mation in this behalf, and also the said deposition of 0. D. now given 
into your possession for that purpose, together with this precept.

/" Given under midland and Seal, this------day
of----- , in the year of our Lord----- , at

e ——| in the District aforesaid.
J. S. (us.)

. FORM (S* 1.) given at page 88.
Recogniamoe of Baü,

(e) Thirls the Form to be observed when the Becogmaanee is to appear 
in the Supreme Court, either in St. John’S or on Circuit Form given at 
page 68, is when the Reoogniianoe is tonppew before the Justice,* Quarter 
flnfcmf
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FORMS (8. 8 & 4) not need.

(9.6.)
Warrant of DtUeerance on Baü being given for a Prisoner

To the Keeper of the Gaol at----- ,in the said District
already committed.

of ——, in Newfoundland.
Whereas A. B,, late of----- , Fisherman, hath before me, one of Her

Majesty’s Justices of the Peace in and for the said District, entered into 
hie own recognizance, and found sufficient sureties for his appearance at 
tike next term of the Supreme Court or of the Supreme Court on the
----- - Circuit, to be holden at ——, [or Court of General Quarter Sessions
of the Peace] at----- , to answer our Sovereign Lady the Queen, for that
[<$■&, at ti) the commitment], for which he was taken and committed to 
your said Gaol : These are therefore to command you, in Her Majesty’s 
name, that if the said A. B. do remain in your custody in the said Gaol 
for the said cause, and for no other, you shall forthwith suffer him to go 
at large.

Uinen under my Hand and Seal, this • 
of —, in the year of our Lord 

ig tin» District aforesaid.
J. S. (1.8.)

(T.l.)
Warrant of Commitment given at page 90.

YAKTOTJS FORMS NOT GIVEN IN THE APPENDIX 
TO JERVIS’S ACT.

Mode of describing, technically, different descriptions of Property. 

Live Animals.—One horse ;
One tame duck.

Dead Animal.—One dead fowl.
Bank Nom.—One Bank note for the payment and of the 

value of------ dollars.
Moan.—Curtain money to the amount of —— dollars, or 

the sum of ——^tollars in moneys 
Paos or Amiens.—Three pairs of shoes.
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Heavy Articles—(Weight.)--------- pounds and the half of
another pound weight of flour, the 
goods, &c.

Articles—(Capacity.)—One gallon of molasses. '
** —(Length.)—Ten yards and the half of another

yard of calico, &c.
X ' , »

Mode of describing Owner’s Property :

Two Pabtnebs in a Fibm.—For instance, property belonging 
. to the firm of Messrs. P. & L.

Tessier, would be described as 
“ Of Peter Tessier and ano­
ther.”

Mobs teas Two Pabtnkss.—Property belonging to a firm,
t such as Baine, Johnston & Go.,

♦ *

would be described as “the 
* 1 property of James S. Grieve

and others.”
Pbkson unknown.—A certain person whose name is unknown. 
Single Woman Mabbied.—Mary Smith, now Mary Jones.
A Pebson Deceased before Administbation Granted.— 

The property of John Smith, since deceased.

Memorandum to be written an Documents produced in Evidence.
This is the plan, (or as the case may be) produced to me, the under­

signed Justice of the Peace for the----- District of Newfoundland, on
the examination of A. B., charged with (arson, forgery, &c.,) and refer­
red to in the examination of 0. D., touching the said charge.

Taken before me, this----- day of ——, 187—.
T. Wills, J. P.

Deposition cf Witness dangerously HI and unable to travel, (referred
to in page 75.)

------- District, 1 Newfoundland.
——, to wit. j

The examination and deposition of L. M., of —-, in the said Dis­
trict, Fisherman, taken on oath this -— day of----- , in the year------
at------, in the said District, before the undersigned, one of Her Majei-i
ty’s Justices of the Peace for the said District, pursuant to Section 6 of 
the Imperial Act of the 30th and 31st years of Her Majesty, Chapter
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35, intituled u An Act to remove some defect* in the administration of 
the Criminal Law,” it having been made to appear to my satisfaction that 
the said L. M. is dangerously ill, and unable to travel, and in the opinion 
of E. F. (a registered Medical Practitioner are the words of the Acf, 
but any medical man holding a medical diploma recognized by Law m 
England, Scotland, or Ireland, would satisfy the Act) not likely to recover 
from such illness, and it not being practicable for a Justice of the Peace 
to take an examination or deposition of the said L. M., in accordance 
with the provisions of the Act 11 & 12 Victoria, Chapter 42, in the pre­
sence and hearing of A. B., (the accused) and of the said E. F.,e and
------, (the said accused having been committed or bailed to appear for
trial in the next Supreme Court, or Supreme C$>urt on the------Circuit,
or Quarter Sessions, at------, to answer to a charge of having on, &c., at,
&o., stating the offence shortly) [or if no person charged, say from the 
asterisk*, relating to a certain indictable offence, namely, the offence of
------, stating it shortly, alleged to have been committed on, Ac., at, Ac.,
for which no person has already been accused, (or committed, or bailed), to 
appear for trial]. This deponent, L. M., on his oath, saith as follows, Ac.

L. M.
The above deposition of L. M., was taken and

sworn before me, at------, on the day and
year first above-mentioned.

J. S., J. P.

Notice of intention to take Deposition of Witness Id.

To A. B., (the accused or the prosecutor,) I, 0. D., of Ac., Constable 
of----- , being the prosecutor of you, the said A. B., (or being the per­
son accused of the offence of ------,) hereby give you notice, pursuant to
the Imperial Statute, 30 A 81 Victoria, Chapter 36, Section 6, that J. S., 
one of Her Majesty’s Justices of the Peace for the----- District of New­
foundland, intends, on the------day of-------, at------ ,in the said District,
to take the statement of L. M., who is there dangerously ill, and unable 
to travel, and who it is alleged is able and willing to give material infor­
mation relating to the offence with which you were charged on the------
day of------ , before the said Justice, (or relating to me the said accused.)

Dated this----- day of-------, 187—.
C. D. Constable, the Prosecutor in this case, (or the accused.) (a)

(a) It will be necessary for the Magistrate carefully to bear in mind the 
directions given by the Statute, p. 75, 76, A 77, as to hew this Deposition is 
to be taken. It may be taken on a notice from the Prosecutor, who is gene-
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Order to convey a Prisoner to place of taking a Deposition of Witness IU.

Newfoundland.

• To the Keeper of the Gaol at------, In the add
District.

Whereas it appears to me that one A. B., now in yonr custody,
(under my commitment) has duly served, or has received from one O. D. 
a notice pursuant to the Imperial Act, 30 & 31 Victoria, Chapter 36, Sec­
tion 6, that I, J. S., one of Her Majesty's Justices of the Peace for the 
said District, intend, Ac., (as m the last form to the end). Now, I, the 
■aid Committing Justice, by virtue of Section 7 of the said Act, direct

"■» “id notice,
for the purpose of being present at the taking of the eta int of the
■aid L. M.

Given under my Hand and Seal, at------, aforesaid,
this------ day of------- , A. D. 187—.

(Justice's Signature and Seal.)

Form .of Dying Declaration in Murder or Manslaughter.

No/particular Form is necessary, but it may be as well to 
state ij» principal ingredients, in order to its admissibility in 
evidence against the prisoner ; it should only be taken when the 
Declarant is in imminent danger of death, and when he might 
expire at any moment. Whenever there is time, and there is a 
suitable opportunity for doing so, the prisoner should be brought 
into the injured man's presence, and the depositions taken by the 
Justice in the usual way, as described in Chapters 8 and 9. 
When a dying declaration is taken, the three following points 
are necessary :—

1. The cause of the death of the declarant must be the 
subject of inquiry.

rally the Constable, or on notice from the accused. When the prisoner is 
present at the examination, he must be asked to cross-examine, and where in 
the form of taking such a deposition the words at the end occur “ to answer 
to a charge of having, on, dtc., the charge must be* stated as in page 81, and 
the evidence taken down with the same care and particularity. The notice 
must be served on the accused or the prosecutor within a reasonable time. 
Great care should be taken to serve it personally, and the person serving 
should keep a copy of the notice, and mark on it the day and hour when 
served.

/
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2. The circumstance of the death ; the subject of the de­
claration. ^

8, It must appear to have been made at a time when the 
declarant (the deceased) was perfectly aware of his danger, and 
entertained no hope of recovery.

The declaration most not be on oath, but might be taken 
somewhat in this form :

..........- District, I , Newfoundland.
------ , to wit. f

I, A. B., of —-, in the said District, Fisherman, being aware that 
my end is approaching, and enteqeining no hope of recovery, do hereby 
solemnly and sincerely declare, that [here let out the statement m the very 
words used]. (It is well, if possible, to get the injured man to sign it, if 
he is able, and in all such cases it is advisable to have some one present besides 
the Magistrate to hear and confirm the injured man's statement.)
Taken before me, at------ , in the said District, )

this------ day of------- , 187—. (a) $ V

T. Wills, J. P. for the said District.

I

CHAPTER X.
SUMMARY JURISDICTION IN LARCENY.

Section
1. —General observations on Crimi­

nal Justice and Juvenile Offen­
ders' Act.

2. —Special character of proceedings.
8.—Practice—General directions.

k 4.—Criminal Justice Act ; Table of 
X offences.

6.—Analysis of Sections of Act. 
6.—Proceedings in offences 1, 2, 3, 

and 7.

Sections

7. —Offences 4, 5, 6 <fc 7, defined.
8. —Course of proceeding respecting

them.
9. —General clauses of Criminal Jus­

tice Act.
10. —Juvenile Offenders’ Act.
11. —Table of offences and punish­

ments.
12. —Procedure.
13. —Appendix of Forms.

1; Under the Imperial Acts, 18 & 19 Victoria, c. 126, and

(a) Whilst it is best to have it taken by a Magistrate, it may be made 
orally, or in writing, to a Surgeon or Police officer, or other competent per­
son ; and after the death of the dying person, proved by the person who heard 
the expressions used. [Oke, p. 834.]
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81 & 82 Victoria, c. 116, sec. 2, known as the Criminal Justice 
Acts, and the Juvenile Offenders* Acts, 10 & 11 Vic., e. 82,'ex­
tended by 18 & 14 Vic., c. 87, and 84 & 86 Vic., c. 78, sec. 18, 
power is given to Justices in Petty Sessions, (notice to be given 
where such Sessions are held) and to Stipendiary Magistrates, to 
adjudicate summarily upon certain felofces and indictable mis­
demeanors, the Criminal Justice Acts applying to certain offen­
ces where the property in respect of which the charge is-made, 
is of limited value, and where the accused pleadt guilty, and the 
Juvenile Offenders* Acts to the same and certain other offences 
whére the accused is under sixteen years of age ; under all_ the 
Acts this jurisdiction cannot be exercised unleu the aecuted con­
tente.

2. As the proceedings under this Chapter differ from both 
indictable offences, and those under summary jurisdiction, I have 
thought it necessary'to explain them fully. It appears to me 
that as no Petty Sessions are held in this Colony, and as the Act 
is very definite about the holding of such Sessions, (the notice to 
be given to inform the Public, &o.,) that two honorary Justices 
could not safely exercise this jurisdiction ; it will make no 
difference as the powers may be exercised by a Stipendiary Ma­
gistrate alone, who should try all offenders under this Chapter, 
in the Court House, or such other building as is commonly used 
for the exercise of his Magisterial duties, the provisions men­
tioned in (sec. 6, page 8 of this Manual), will apply, and the 
honorary J. P. may, in the absence, &o., of the Stipendiary, 
act*; but he should be very careful to attend to all the directions, 
and to try the offenders at the same place as the Stipendiary 
would have tried them, not in his own private house or office.

8. It should be observed, that the practice in all cases up 
to the period when the depositions of the witnesses for the pro­
secution are completed, will be precisely the same as directed in 
Chapters 8 & 9 ; it is not until then that the special procedure 
comes into operation. I have given from Oke an abstract of the 
different offences under the Criminal Justice Acts, and the pun­
ishments ; also, an abstract of different offences and punishments 
under the Juvenile Offenders’ Act.

Summary Jurisdiction in Larceny.

U
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Summary Jurisdiction in Larcenylog

4. 8*o. 1.—THE CRIMINAL JUSTICE ACT.
.... --............. ........ .......... ................................... ..................... .. ...

Offences.

Any person charged with having—
1. Committed simple larceny, the 

value of the whole of the property 
stolen not exceeding one dollar and 
twenty cents (and offender above 
tixteen.)

2. Attempted to commit larceny 
from the person, (no limitation of 
value or age of offender.)

3. Attempted to commit simple 
larceny, (a) (no limitation of value, 
and offender above tixteen.)

Memo. Noe. 1 & 3, are likewise 
punishable under the Juvenile Of­
fender Acta.—(i\x*.) When of. 
fender not exceeding sixteen the 
offender must consent to the sum­
mary disposal of the case, but no 
plea of guilty is necessary as in 
next offences, 4 A 6.
Any person charged with—

4. Simple larceny, the property 
stolen exceeding in value one dollar 
and twenty oenta, (offender above 
tixteen and pleading auitty.)

6. Stealing from the person (no 
limitation of value or age of offen­
der, but pleading guilty.)

6. Larceny aa clerk or servant, 
(no limitation of value or age of 
offender, but pleading guilty.)

7. Embezzlement as clerk or ser­
vant.

Imperial Act, 
18 A 19 Vic., 

,|c. 126, s. 1, no li- 
, mitationof time, 
11 & 12 Vic., 
o. 43, s. 11, not 
applying.

Statutes, Ac. Punishment.
7+v -h

Commitment to gaol 
not i
calendar mon 
if charges proved 
and Justice thinln 
it inexpedient to 
inflict any punish­
ment ; may dismiss 
person charged with­
out proceeding to 
conviction.

Id., Sec. 3.

81 A 32 Vic., 
. 116, s. 2.

Commitment to gaol 
for any term not 
exceeding six calen­
dar months.

Imprisonment as of­
fences 1—4, where 
amount embesaled 
not exceeding $1.20. 
Imprisonment as of­
ten** 4-6, if am’t 
exoëeds $1.20.

5. Analysis or Sections of Act.—When any person is 
charged before any Stipendiary Magistrate, with having committed

(a) Simple Larceny is the laroemr/oftfthe goods only ; Compound Larceny 
is a larceny from the person or habitati<$so! the owner.

\
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simple larceny (No. 1) (a) (or with embezzlement (6) as a clerk 
or servant, (No. 7) or person employed for the purpose or in the 
capacity of a clerk or servant, 81 & 82 Vic., c. 116, s. 2,) and the 
value of the whole of the property alleged to have been stolen does not 
in the judgment of such Magistrate exceed one dollar and twenty cents, 
or with having attempted (No. 2) (c) to commit larceny from the 
person, or simple larceny, (No. 8) it shall be lawful for such Ma­

ta) The Larceny Consolidation Act of 24 & 25 Viet., c. 96, does not 
appear to make any alteration with regard to the offences punishable by Jus­
tices under the Criminal Justice Act. Justices may, it is considered, convict 
of simple larceny, although the offender might be charged with the more seri­
ous offence of stealing from his master, or from the person, if the charge 
actually preferred be that of simple larceny. The Act does not apply to re­
ceivers or accessories after the fact, nor (as in the Juvenile Offenders’ Act) 
to ofiences punishable as simple larceny, but a bailee of property guilty of 
larceny under 24 & 25 Viet., c. 96, s. 3, is within its operation. [Oke’s Syn., 
and Treat. 35 J. P. 145.]

(6) Cases of embezzlement may, according to Oke's Syn. be dealt with in 
either of three modes,—1st, under section 3, on a plea of guilty,—2nd, under 
section 1,—or, 3rd, where the amount embezzled does not exceed five shillings 
stg., under section 3 ; but the third course is recommended, which we believe to 
be the meaning of the Act, and to be the most just course towards an offender 
If there be more than one act of embezzlement, the prosecutor may, we con- ’ 
oeive, choose that as a subject of prosecution on which he has the clearest 
evidence. He cannot, as in indictments, include three separate ofiences of 
stealing or embezzlement committed within six months, in one charge against 
the same individual ; but the defendant may in certain cases be charged with 
embezzling a gross sum, and the charge be proved by evidence that several 
smaller sums, making together the gross sum, had been embezzled. [See 
2Z. v. Balls, 24 L. T. (N.) 760.

(c) If the ofience charged be that of attempting to commit larceny, the 
Justices are, it seems, competent to decide the case summarily, if the party 
consents, without reference to the question whether the value of the goods 
attempted to be stolen is more or less than five shillings, stg. Indeed it 
would, in attempts to steal from the person, be obviously impossible to 
state what amount the party intended to steal. If a person puts his hand 
into the pocket of another with intent to steal what he can find tiere, and it 
turns out that the pocket is empty, he cannot be convicted of an attempt to 
steal. [Ü. v. Collins, 33 L. J. 177.] So in an indictment for an attempt 
to 4eal goods in a dwelling-house, it was held in B. v. Johnson, 34 L. J. 24, 
that it was not necessary to specify in the indictment what the goods were, 
but that it was necessary to j>rovo that goods were there which the prisoner 
eould steal.



Summary Jurisdiction in Larceny. Hi

glstrate (a) to hear and determine the charge in a summary ; 
and if the person charged shall confess the same, or if such Ma­
gistrate, after hearing the whole case for the prosecution and for 
the defence, shall find the charge to be proved, the Magistrate 
may convict the person charged, and commit him to the gaol, 
for not exceeding (b) three calendar months ; and if he find the 
offence not proved, he shall dismiss the charge, and make out 
and deliver to the person charged a certificate under his hand, 
stating the fact of such dismissal. The conviction and certificate 
may be in the form given in the Schedule to the Act, or to the 
like effect. But if the person charged do not consent to have 
the case heard and determined by such Magistrate, or if it ap­
pears to him that the offence is one which, (c) owing to a pre­
vious conviction of the offender, is punishable by law with impri­
sonment not exceeding two years, or that the charge is from 
any other circumstances fit to be made the subject of prosecu­
tion by indictment, rather than to be disposed of summarily, 
the Magistrate shall, instead of summarily adjudicatiag thereon, 
deal with the case as if this Act had not been passed ; provided 
also, that if, upon the hearing of the charge, such Magistrate 
shall he of opinion that there are circumstances in the case 
which render it inexpedient to inflict any punishment, he shall 
have power to dismiss the person charged without proceeding 
to a conviction. [18 & 19 Viet., c. 126, s. 1.]

6. The course of proceeding in offences 1, 2, 8 & 7, (d) is 
as follows, undfer Sections 1 & 2.

(a) If goods be stolen in A., and afterwards carried by the offender to B., 
he may, we conceive, be tried in either A. or B., the continuance of the aspor­
tation being in law a new caption. The Criminal Justice Act does not make 
any difference in regard to jurisdiction, although it alters the procedure. 
[34 J. P. 127.]

(b) The power to order consecutive periods of imprisonment applies, we 
concave, to cases of conviction under the Criminal Justice Act.

(c) The words in italics were inserted at a time when the offence of 
simple larceny was not punishable, as here mentioned, on 9 first conviction.

(d) Sec. 7. Oke recommends that cases of embezzlement by clerk or ser­
vant should be dealt with where not exceeding #1.20 under the above rules, 
and when over that amount under Sec. 3, post.
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(1.) After the completion of the depositions of the prosecu­
tor’s witnesses, the Stipendiary Magistrate or Clerk of the Peace 
says to the accused : “ You stand charged with, <tc., as in the
Caption, p. 81. Do you, consent that the charge against you shall 
be tried by me, or do you désire that it shall be sent for trial by a 
jury at the Supreme Court, in St. John's, (or on Circuit, or at Quar­
ter Sessions, as the case may be.")

(2.) If the accused consents, then the Magistrate or Clerk 
says to him :—“ You have Hleard the charge against you read ; are 
you guilty or not guilty of that charge 1” If he plead guilty, con­
sider t^e punishment. If he plead not guilty, thén ask him :— 
“ What is your defence to the charge ?” Then hear the defence. 
If offence proved, consider the punishment ; if offence not pro­
ved, dismiss the charge, and give the accused a certificate of 
dismissal. j

(8.) If the accused do not consent, the summary jurisdiction
cannot be applied, and the Magistrate must caution him in the 
usual mode directed for an indictable offence, pp. 62 & 86.

7» Offences 4, 6, 6 & 7, Defined.—When any person is 
charged before a Stipendiary Magistrate with simple larceny 
(No. 4) (or with embezzlement as a clerk or servant, (No. 7) or per­
son employed for the purpose, or in the capacity of a clerk or ser­
vant, 81 & 82 Viet., c. 116, s. 2), the property alleged to have been 
stolen exceeding in value one dollar and twenty cents, or stealing from 
the person, (No. 6) or larceny as a clerk or servant (No. 6), and 
the evidence, when the case on the part of the prosecution has 
been completed, is, in the opinion of the Magistrate, sufficient to 
put the person charged ott his trial for the offence, such Magis­
trate, if the case appear to him to be one which may pro­
perly be disposed of in a summary way, and adequately pun­
ished under this Act, shall reduce the charge into writing, 
and read it to the person charged, and ask him whether he is 
guilty or not of the charge ; and if he shall say that he is 
guilty, the Magistrate shall thereupon cause a plea of guilty to 
be entered upon the proceedings and convict him of the offence, 
and commit him to the gaol, for not exceeding six calendar
months, and the conviction may be in the form given in the
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Scl^ule or to tho like effect : Provided always, that the Ma­
gistrate, before he ask such person whether he is guilty or not, 
shall explain to him that Jio is not obliged to plead or answer 
before him at all, and that if he do not plead or answer before 
him, he will be committed for trial in the usual course. [Id. s. 8.]

8. Pbocedure under Sec. 8, fob Offences 4, 5, 6 & 7.— 
(1.) After the completion of the depositions, the Magistrate says 
to accused :—“ You stand charged, dc., [as in Capron to Depo­
sitions, p. 81.] I am about to ask you whether you are guilty or 
not of the charge ; but before I do so I hai# to till you that youare 
not obliged to plead or answer to the charge at all, and that if yofi 
do not plead or answer before me, you will be .committed for trial in 
the usual way. I now ask you, are you guilty or not of the charge /”

(2.) If the accused plead guilty, consider the.punishment.
(8.) If accused plead not guilty, the summary jurisdiction 

cannot be applied, and the Magistrate must caution him, as in 
pp. 62 & 85, and proceed in the mode directed for an indictable 
offence, in Chapters 8 & 9.

9. General Clauses.—The acchsed shall be allowed to make 
his full answer and defence, and to have all witnesses examined 
and cross-ex%ained by counsel or attorney. [Id. s. 4.] ^Jus­
tices may remand the party charged, (a) as authorized by 11 & 12 
Vic., c. 42, s. 21.^ [Id. s. 5.] And any forfeited recognizance 
takeiuon the remand of such party, is to be transmitted. (6) [Id. 
s. 6.] Conviction® or duplicates of certificates of dismissal with 
the written charge, the depositions of the witnesses for the pro­
secution and defence, and the statement of the accused, are to 
be transmitted to the Court where case is to be tried if by inSict- 
ment, and to Quarter Sessions if tried summarily, and a copy of 
the conviction or certificate certified by the proper officer of thjj! 
Court shall be sufficient evidence to prove a conviction ijr dis­
missal for thé offence in any legal proceedings. [Id. s. 7.] 
Magistrates may order (c) restitution of the property stolen,

(a) It is doubtful whether the remand may exceed eight clear days.
(b) As directed at p. 170, Consol. Stat., p. 68, Manual.
(c) The 30 & 31 Viet. c. 35, s. 9, gives certain powers to the Justices 

over money found on a prisoner. See p. 117.
p x■ r >
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taken, or obtained by false pretences, (a) in those cases in which 
the Court before whom the person convicted would have been 
tried but for this Act, may be by law authorized to order resti­
tution. [Id. b. 8.]

10. Juvenile Offendebs undeb Sixteen.—Any person char­
ged with having committed, or (6) attempting to commit, or with 
having been an aider, abettor, counsellor, or procurer, in the 
commission of any offence, now or hereafter deemed or declared 
to be simple larceny, (c) or punishable as simple larceny, and 
whose age, at the time of such offence, shall not, in the opinion 
of the Magistrate, exceed the age of fourteen years (d) shall, on 
conviction, upon his own confession, or upon proof before a Sti­
pendiary Magistrate, in open Court, be committed to the gaol, 
for not exceeding three calendar months, or in the discretion of 
such Magistrate, forfeit any sum not exceeding fotuieen dollars

M

(а) The words “ taken or obtained by false pretences,” sçem to have been 
left in the Act through inadvertency, the Justices having no power to convict 
for such offences.

(б) On an indictment for attempting to steal goods in a house, it was 
held, in it. v. Johnson, 84 L. J. 24, that it was not necessary to specify what 
the goods were, but that it was necessary to prove that goods were in the 
house, which the-prisoner could steal.

(c) The jurisdiction of Justices under this Act, will, we conceive, be 
confined to those cases where the accused shall be charged with having com­
mitted, or having attempted to commit, or with having been an aider, Ac., in 
the commission of simple larceny, or any ofiences made punishable, as in 
the case of simple larceny, by the 26th, 27th, 81st, 82nd, 38rd, or 86th sec­
tions of 24 & 25 Vic., c. 96, i. «., stealing oysters, s. 26—stealing any valua­
ble security other than a document of title to lands, s. 27—stealing glass, 
wood-work, fixtures, Ac., fixed to house or land, s. 81—stealing trees, Ac., in 
pleasure grounds, of the value of one pound, stg., or elsewhere of the vaine 
of five pounds, stg., s. 32—third offence, for stealing bees, Ac., wheresoever 
growing, above the vaine of one shilling, stg., s. 88—second offence, for steal»'* 
ing vegetable productions growing in gardens, Ac., s. 86. The Act does not 
extend to oases of embezzlement, but a juvenile delinquent may be convicted 
of embezzlement under the “ Criminal Justice Act," as extended by 81 A 82 
Vic., o. 116.

(d) Extended to sixteen years by IS A 14 Vic., c. 87, s. 1, with a proviso 
that whipping shall not be inflicted on any offender above the age of fourteen 
years.

X

ê

\
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and fifty cents ; or if a male, be once privately whipped, («) 
either instead of or in addition to such imprisonment, or impri­
sonment with hard labour ; and the Magistrate is to appoint a 
fit person, being a Constable, to inflict the whipping, when or­
dered to be inflicted out of prison [10 & 11 Vic., o. 82, s. 1] ; 
with a proviso, that if the Magistrate think the offence is not 
proved, or that it is not expedient to inflict any punishment, he 
pay dismiss the party charged, either with or without finding 
surety or sureties for his good behaviour, and deliver a certificate 
under his hand, stating the fact of such dismissal in the form 
set forth in the Schedule. If, however, the Justices are of opi­
nion that the charge is, from any circumstances, a fit subject for 
prosecution by indictment, or if the person charged shall object 
to the case being summarily disposed of under this Act, the 
Stipendiary Magistrate may deal with the case as if this 
Act had not been passed ; [Id. ss. 1, 2] and such certificate, ora 
conviction under this Act, is a bar to other proceedings. [Zd. 
8. 8.] Stone, p. 269. •

(e) The conviction must specify the number of strokes end the instru­
ment to be used, and where the offender's age does not exceed fourteen (as in 
all oases of whipping under the Juvenile Offender's Act) the number of strokes 
must not exceed twelve, and the instrument used be a birch rod ; hbd no of­
fender is to be whipped more than once for the same offence. [25 & 26 Vic.,
e. 18, as. I, 2.]

l

I
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11.—'TABLE OF OFFENCES AND PUNISHMENTS UNDER 
THE JUVENILE OFFENDERS’ ACT. .

Offences.

Every person whose age, at the 
period of the commission or at­
tempted commission of the offence, 
shall not, in the opinion of the Ma­
gistrate before whom he shall be 
brought or appear, exceed sixteen 
years, 18 & 14 Vic., c. 87, s. 1.

1. Committing simple larceny.

2. Attempting to commit simple 
larceny.

8. Aiding, abetting, counselling 
or procuring the oommisÀm of 
simple larceny. ^

' *
4. Committing any offence de­

clared to be punishable as aim] 
larceny.

6. Attempting to commit any 
offence declared to-be punishable 
as simple larceny.

6. Aiding, abetting, counselling, 
or procuring the commission of any 
offence declared to be punishable as 
simple larceny.

\

Statutes, &c.

10 & 11 Viet., 
o. 82, s. 1.

K'

* Punishment*

Either imprison­
ment not exceeding 
three calendar mo’s., 
or in Magistrate’s dis­
cretion, to forfeit and 
jay not exceeding 
|14 60. Time may 
be given for payment 
and detainer, unless 
security given till day 
appointed ; in default 
of payment, commit­
ment not exceeding 

calendar mo’s., 
reckoned from time 
of adjudication, un­
less sooner paid.

Or if a mala, and 
not exceeding four­
teen years of age, 
(18 & 14 Vic., c. 87, 
s. 2) to be once pri­
vately whipped^ither 
instead of or in addi­
tion to such impri­
sonment, under s. 1, 
and the Magistrate to 
order a Constable to 
inflict the whipping, 
when ordered to be 
done out of prison.

Or if offence not 
proved, or if Magis­
trate deems it not ex­
pedient to inflict any 
punishment, accused 
may be (a) dismissed, 
or may be required 
to find surety for fu­
ture good behaviour, 
md a certificate of 
dismissal to be given 
to him.

(a) This valuable provision, which applies to the Criminal Justice Act 
and also to the Juvenile Offenders Act, enables the Magistrate in petty crimes

t t

#
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EDUBB.—One Justice may issue summons or war12. Pbocbdubb.—One Justii

rant, to summon or apprehend any person charged on oath with 
offences punishable under this Act [Id. s. 4] ; and may remand 
for further examination, or suffer him tovgo at large, on finding 
surety to be bound by recognizance for the appearance of such 
person for further examination or for trial, which recognizance 
may be enlarged from time to time. [Id. s. 5.] (a)

Fobtbitubb and Restitution. (6)—No conviction shall be 
attended with forfeiture, and it shall be lawful for the Stipendiary 
Magistrate to order restitution of the property to the owner, and if 
not forthcoming, whether he award punishment or dismiss the 
complaint, he may ascertain the value thereof in money, and 
order payment to the owner, either at one time or b^instalments, 
and the sum so ordered may be recovered as a debt in any Court 
of Law, with costs Of suit. [Id. s. 12.]

The course of procedure at the hearing may be thus briefly 
stated :—

1. The Magistrate, after taking the depositions of the pro­
secutor’s witnesses, to say to accused : The charge againet you it
for that you, on the------ of------- , did [stating offence at in Caption
to depotitioni, p. 81.)

2. The Magistrate then (pursuant to 18 & 14 Vic., Cap. 87,
Bee. 2,)------, “ I shall have to hear what you wish to say in answer
to this charge, but if you wish the charge to be tried by a Jury, you 
must object now to my deciding upon it at once." "

(8.) If the accused or his parent do not object, then the

andin cases of first ofienoes, and in cases of young offenders, to admonish 
and discharge the oftender, instead of perhaps ruining him for life by sending 
him to jail. (This it not the same as when a certificate is given.) In Eng­
land, and in some of the Colonies, juvenile offenders can be sentenced to so 
many years in a Reformatory School ; such k School is a very valuable insti­
tution in large towns, and until such a School is established in St. John's, I 
never have, and I trust I never will be, compelled to sentence a juvenile of­
fender, under this Act, to imprisonment for a first offence.

(а) See Bail, p. 71 <fc 78.
(б) The Magistrate may likewise order the purchaser of the stolen pro­

perty to be reimbursement of the monies found on the prisoner ; this applies 
also to Criminal Justra Act. [Imp. Act, 30 & 31 Vic., s. 9.]
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Magistrate must say :—Now, I mntt ask you, are you guilty or not 
guilty of the charge ? If he plead guilty, consider the punish­
ment ; if he plead not guilty, hear his defence, and witnesses ,if 
any, and consider the judgment. ~ V

(4.) If the accused or his parent object, foe summary 
jurisdiction cannot be applied, and the Magistrate must caution 
him in the usual form directed for an indictable offence, (see pp. 
62, 84 & 85) ; if the evidence be sufficient to send the accused for 
trial.

APPENDIX OF FORMS UNDER CHAPTER 10.

1. Conviction under Criminal Justice Act and Juvenile Offenders Act.
---------District, > Newfoundland.

. i J» to wit. J
Be it remembered that on the------day of-------, in the year------, at

——, in the said District, A. B., being charged before the undersigned
Stipendiary Magistrate for----- , at the Court House at------ , aforesaid,
and consenting to my deciding the case summarily, (add, if the case, and 
pleading guilty) is convicted before me, for that he the said A. B., &c., 
(stating offence, and the time when and where committed,) and I adjudge
the said A. B., for his said offence, to be imprisoned in the gaol at------>
in the said District, (and there kept to hard labour) (a) tor the space of 
——, (in the case of a juvenile offender ordered to be whipped in prison) 
(6) add, and during said term of imprisonment, to be once privately
whipped, i---- strokes, with a birch rod, to be inflicted on him, (in case of
punishment being only whipping out of prison). After the words, I ad­
judge, &c., for his said offence, add, to be once privately whipped out of
prison, by one------Constable,-------number of strokes to be inflicted on
him with a birch rod, (c) or I adjudge the said A. B., for his said offence,

(а) Hard labour may be added to all sentences of imprisonment, under 
summary conviction. [Consol. Stat., 231.]

(б) Juvenile Offenders, seep. 114& 115, must be under fourteen to be whip­
ped ; the words “ not in the opinion of the Justices exceed the age of sixteen," do 
not give jurisdiction where proof is adduced that offender is above that age, 
they are merqjy intended to dispense with strict proof of age.

(c) Infants, see also p. 44.—Between the ages of seven and fourteen there 
is no fixed rule of law as regards the infant’s liability ; it depends upon the 
ripeness of his intellect and his capability of discerning between right and 
wrong ; the presumption of law, however, between these ages, is still in the 
child’s favour, which, nevertheless, may be rebutted by evidence of a mitchie-
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/

to forfeit and pay---- - dollars, (fore state the penalty actually imposed)
and in default of immediate payment of the same, to be imprisoned/
in the gaol at----- ,for the space of----- days, unless the same shall'Ke
sooner paid. }

Qiven under my Hand and Seal, at------, aforesaid,
the day and year first above mentioned.

2. Form of Certificate of Dismissal.
• •• • District, I Newfoundland.

------, to wit. f
I, the undersigned Stipendiary Magistrate for the said District, at

——, (Magistrate's residence) do hereby certify that on the----- day of
—, A. D. 187—, A. B. was brought before me, at —, charged with 
the following offence, that is to say, (fore state briefly the particulars af 
the charge) and I, the said Magistrate, thereupon dismissed the charge.

Given under my Hand and Seal, at------, aforesaid,
the day and year first above mentioned.

FORMS of STATEMENT of OFFENCES UNDER CHAPTER 10.
Form No. 8.—Simple Larceny by Juvenile Offender.

For that he the said A. B., on the —— day of ———, at----- , in the
«aid District,* (then being under the age of sixteen years, to wit, of the 
age of (twelve) years*) feloniously did steal (describing property stolen) of 
the value of —, the monies, goods and chattels of the said 0. D., 
against the Peace, &c. ( When under Criminal Justice Act leave cut 
words between asterisks,) and be careful about inserting value not exceed­
ing $1.20, under offence No. 1, in Table under that Act. .

4. Attempt to commit Simple Larceny.
Instead of feloniously did steal, say, “ unlawfully did attempt felo­

niously to steal.”

vous discretion, the capacity to do evil and contract guilt being measured not 
so much by yearn as by the strength of the child's understanding and judg­
ment, and upon this principle many children under fourteen years of age have 
been hung ; but in all oases where it is intended to rebut the presumption of 
law by evidence of a vicious discretion, that evidence should be clear and 
strong, (Jt«x v. Chcen, 4 0. P. 296,) quoted in Saunders, p. 249. In some old 
authorities it is laid down that an infant cannot be convicted upon his own 
confession. This cfectrine in modern practice is never acted on, and under 
this Act it is expressly enacted that the child may be convicted upon his own 
confession. These considerations will, however, strongly weigh with Magis­
trates in not very readily acÿng upon a confession of guilt, without strictly 
examining into the facts of the case. [Saundm, p. 249.]

r
i
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6. Stealing from the Per ton.
For that be, the said A. B., on, &o., at, &o., feloniously did steal from

the person of 0. D., (describing property) of the value of------, (unlimited)
the (monies or property,) goods and chattels of the said C. D., against 
the peace, &c.

6. Larceny at Clerk or Servant.

For that he, the said A. B., on, &c., at, do., then being Clerk (or
Servant) to 0. D., feloniously did steal------, (describing property) of the
value of ——, (unlimited.)

GENERAL DIRECTIONS.
Newfoundland ; and in

the left-hand comer,---------District,
------, to wit. This should be inserted in all Con­

victions, Orders, Commitments, and Warrants, &c. The words at the 
end of the forms, against the Peace, &o., signify “ against the peace of 
fer Lady the Queen, her Crown and dignity.” The words “ contrary to 
SMute,” signifies “ contrary to the form of the Statute m such cast made 
ana provided.” Whilst there is no objection to these abbreviations being 
used in the proceedings, it is more formal and correct to give them in 
full always.

In Summons, which are addressed to accused, the statement of the 
offence will begin “ you,” instead of the said A. B., as in the fore­
going forma, and in all forms of Indictable offences.

In the Table of Indictable Offences, punishments, &c., at the end of 
this Manual, will he found forms of charges suitable to the principal in­
dictable offences ; bearing in mind the foregoing remarks, they will readily 
l^adapted to meet all cases of^^Uctable offences that will probably 
arise.

Note.—With a little care and consideration of the Tabular Statement of 
the offences under this Chapter, these four forms of statements of ofiences 
under Criminal Justice and Juvenile Offenders Acts, can be readily adapted to 
all the ofiences under these Acts. The words between the asterisks, in No. 1, 
must be inserted in all cases under Juvenile Oflenders Act. Where the of­
fence specifies a limit of value of the property stolen, value must be carefully 
stated, and not exceeding the amount limited. In all Forms of Offences 
throughout this Manual, the charge should be headed as in the above general 
directions, Newfoundland, do.
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CHAPTER XI.
SMALL PENALTIES' ACT.

Sections

1. *-Application of Act to this Co- 
t lony.

2. —Object of Act. •
8.—General application of Act.

Sections

4.—Construction of its terms. 
6.—Cases to which Act applies.
6. —Penalty defined.
7. —Scale of Imprisonment.

1. The Imperial‘Act 28 & 29 Vic., c. 127, known as the 
Small Penalties Act, and referred to throughout this Manual, 
under the initials (8. P.) was made part of the law of this Colony, 
by the 4th Section of Cap. 89, Consolidated Statutes, p. 226, 
“ so far as the same can be applied.”

2. This Act regulates the period of imprisonment in all cases 
where the penalty does not exceed twenty-four dollars (£6 stg.) ; 
the Statute was passed in order to prevent any great dispropor­
tion between the amount of the fine and the period of imprison­
ment, in the event of non-payment, and with this view it pre­
scribes a scale of imprisonment graduated according to the 
amount of the penalty.

8. It will be seen that this Act “ applies to penalties, in­
cluding costs, recoverable in a summary manner, in pursuance of 
any Act of Parliament passed before or after the commencement 
of this Act the Magistrate must therefore, in all cases, bear in 
hind the scale, and proportion the imprisonment to the aggregate 
amount of penalty and costs, that is the sum of money which 
the penalty and costs together amount to ; for instance, if he 
fined one dollar, and the costs were one dollar, he could not give 
a longer imprisonment than seven days.

4. Many difficult questions have arisen in England on the 
construction of this Act, which cannot be discussed here for 
want of space, and some questions might arise as to the course 
to be pursued when this Act conflicts with our Local enactments ;
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but I consider all difficulties will be practically met by invariably 
proportioning the imprisonment to the penalty, according to the 
scale here given ; penalties are now almost invariably (a) stated 
as not exceeding such a sum, a Justice may therefore fine any 
sum below that atnount, and so under this scale the imprisonment 
is not to exceed a certain period ; a Justice may therefore, in all 
cases, imprison for a shorter time than the proportionate penalty 
would give ; the scale is a good guide for Justices, in all cases, 
and should invariably be followed. (6)

5. It has been held, that this Act applies only to penalties 
adjudged upon a conviction, as distinguished from an order to pay 
a rate, wages, &e. Mr. Oke considers, however, it applies to all 
cases where an Act directs sums to be recovered as penalties, or 
in other like terms, (Oke, p. 186,) it would apply to the 4th and 
6th Sections of Masters and Servants Act, (p. 608, Consol Stat.,) 
which gives imprisonment as the alternative for non-payment, 
although the word order,” is used in the latter part of sec. 6.

6. Penalty Defined.—The word penalty includes any sum 
of money recoverable in a summary manner. [28 & 29 Viet., 
c. 127, s. 8.]

7. Scale of Imprisonment.—Where, upon summary convic­
tion, any offender may be adjudged to pay a penalty not exceed-

(a) Amongst the exceptions to this rale, see 622 Consol. 8t»t., where the 
fine is not lets than two dollars for each head of game killed, <fco. Also, 
License Act, 1876, sec. 2, where penalty is hot leu than |10 for selling In­
toxicating Liquor without License.

(b) Borne Justices fall into the error of always finding the offender in 
^the full amount given by the Act. This should not be the case, the full

amount of fine is only intended to meet bad oases. In cases where the ac­
cused is charged for the first time, or there are other circumstances in his 
favor, or his means are very small, the fine should be proportioned to the 
circumstances of the offender, and the character of the offence. A wealthy 
merchant knowingly buying a partridge in August, should be fined the largest 
penalty, whilst a poor fisherman ignorantly doing the same thing might be 
sufficiently fined the least sum. No invariable rule, however, can be laid 
down as respects the amount of fine. The Justice must decide each case ac­
cording to its merits and the surrounding circumstances. A fine or penalty 
should be a punishment proportioned to the offence, and the offender's means 
—of course keeping within the amount prescribed by law.
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ing twenty-four dollars, such offender, in case of non-payment 
thereof, may, without any Warrant of Distress, be committed to 
prison for any term not exceeding the period specified in the fol­
lowing soale :—

SCALE OF IMPRISONMENT.

Penalty not exceeding $2 40.

Penalty exceeding $2 40, and not 
exceeding $4 80.

Penalty exceeding $4 80, and not 
exceeding $9 60.

Penalty exceeding $9 60, but not 
exceeding $24.

Imprisonment not exceeding seven 
days.

Imprisonment not exceeding four­
teen days.

Imprisonment not exceeding one 
calendar month.

Imprisonment not exceeding two 
calendar months.

CHAPTER XII.

QUARTER SESSIONS.

Sections

1. —Quarter Sessions defined.
2. —How established.
8.—Where to be holden.
4.—Time for holding.
6.—Places named for holding.
6. —Now only held in 8t. John’s, Ac-
7. —Division of Justices’ duties.
8. —Offences excluded from jurisdic­

tion.
9. —Offences triable at Sessions.

10.—Summoning Jury.

Sections

11. —Form of Precept.
12. —Opening the Court.
13. —Swearing Grand Jury.
14. —Charge to Grand Jury.
16.—Trial of Indictable oftenoee.
16. —Appeals under License Act.
17. —Appeals in Bastardy.
18. —Regulation of Ferries.
19. —Public Wharves.
10.—Rules for Skating and Sliding. 
21.—Nuisances.

1. Courts of General Quarter Sessions ofx the Peace are 
defined to be that species of General Sessions which is held 
under authority of the Commission of the Peace (a) by two or

(a) Manual, p. 2.
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more Justices at some place within the District, fix/ed by their 
precept, once in every quarter of a year, as directed by Statute. 
The Court is a very ancient Court, and was defined by Lord 
Tenterdkn in R. v. Smith and others, (8 B. & C., 848) to be “a 
Court of oyer and terminer, and a Court of Record, and not a 
Court of Inferior Jurisdiction. (6).

Commission of the Peace.—In the Central District, follow­
ing the English practice, there is a General Commission of the 
Peace for the District in which the Court is held.

2. The Courts of General and Quarter Sessions were esta­
blished in ting Colony by the Imperial Act, 5 Geo. IV, Cap. 67, 
Seel 22, fcriown as the Judicature Act, it was therein provided 
thaf these Courts shall be holden at Newfoundland and its De­
pendencies, at such times and places as the Governor shall, by 
his Proclamation, appoint ;—this provision was continued and 
re-enacted by the Consolidated Statutes with a slight variation, 
and ihis is now the Law. «y

8. Coütts of General aiyTQuarter Sessions shall be holden 
in this Island and its Dependencies at srt'ch places with jurisdic­
tion over such extent of District as hath been heretofore ap­
pointed, or as may be hereafter appointed, by the Proclamation 
of the Governor. ' Çonsol. Stat. p. 41.

4. The next Section of the (Consolidated Statutes provides 
for the times when the Court shall be holden.

v-V<*
“ The Courts of General and Quarter Sessions shall be 

holden on the first Monday of January, April, July and October, 
and shall sit, by adjournment, from time to time, until the busi­
ness pending therein respectively ihall be disposed of, and there 
shall be no necessity j*rr any Proclamation thereof.” (b)

(a) Dickinson, p. 63.
(b) This means that the Court may be adjourned without a formal Pro­

clamation ; but the Justices should always state, if there is adjourned business, 
to jrhat time they adjourn the Court. The formal way to adjourn is for the 
Chairman to direct the Crier or Constable to adjourn the Court to such a day. 
The Constable then calls out in a lotid voice,—“ This Court stands adjourned 
until to-morrow, at 11 o’clock. God save tub Qukxn.”
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5. The places where the Proclamation ordered such Courts
should be held, are St. John’s, Harbour Grace, Carbonear, 
Brigua, Trinity, Bonavista, Greenspond,|Twillingate, Ferryland, 
Trepassey, St. Mary’s, Placentia, Burin, Grand Bank and Har­
bour Briton. }

6. The Courts of Quarter Sessions are now held only in St. 
John’s, Harbour Grace, Carbonear and Brigus, and have fallen 
into disuse in all the latter places. The machinery of the Quarter 
Sessions is used in the other Colonies for many useful public 
purposes, but in order to make this Tribunal of any practical 
benefit in this Island, it will be necessary in the first place to 
define the territorial jurisdiction of each Court, (a)

7. The duties of Justices at Quarter Sessions are fourfold, 
1st. Criminal Jurisdiction. 2nd. Civil Jurisdiction, (6). 8rd.

^Appeals. 4th. Framing Regulations as for Public Wharves 
and Ferries.

8. The Jurisdiction of the Court of Quarter Sessions in 
Criminal matters is large, but the following offences are excluded 
frorit1 its jurisdiction ; by the Imperial Act, 5 & 6 Vic., c. 88, s. 1, 
the Sessions have no jurisdiction to try for any of the offences 
undermentioned, namely :—1. Abduction of women or girls.

Bankrupts,—offences against any provision of the laws rela- " 
ting to Bankrupts and Insolvents. 8. Bigamy, and offences 
against the law relating to marriage. 4. Blasphemy, and of­
fences against religion. 5. Bribery. 6. Concealing or endea­
vouring to conceal the birth of a child. 7. Conspiracy or com­
bination,—except conspiracies or combinations, to commit an 
offence of which the sessions have jurisdiction, when committed 
by'one person. 8. Deeds, &c.,—stealing or fraudulently taking 
or injuring or destroying any document or written instrument,

(а) The Proclamation under which the Courte are now held is a very old 
one, and no new one has been issued since ; but during that time there have 
been various changes, and now it would be very difficult to de%e, except in 
the Central District, where the territorial jurisdiction of each Court of Quarter 
Sessions commences and terminates.

(б) Civil business is mostly done either by the District Courts or by the 
Magistrate out of Session, under the powers mentioned at page 10.
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being or containing evidence of the title to any real estate, or 
any interest in lands, tenements Dr hereditaments. <9. Felony, 
punishable with death. 10. Felony, which (when committed by 
a person not previously convicted of felony) is punishable with' 
transportation for life. 11. Fire, setting, to crops of com, 
grain or pulse, oHo^any part of a wood, (a) coppice or* planta­
tion of trees, or to any heath, gorze, furze or fern. 12. Libel, 
blasphemous, seditious or defamatory,—composing, printing, or 
publishing. 18. Misprision of treason. 14. Murder. 16. Oaths, 
unlawful, administering or taking. 16. Parliament, offences 
against either house of. 17. Perjury and subornation of perjury ; 
also, making or suborning any other person to make a false oath, 

1 affirmation or declaration, punishable as perjury or as a misde­
meanor. 18. Præmunire, offences subject to the penalty of. 
19. Queen's title, prerogative, person, or government, offences 
against. 20. Records,'or documents belonging to any court of 
law or equity, or relating to any proceeding therein,—stealing, 
or fraudulently taking, or injuring or destroying them. 21. Trea­
son. 22. Wills or testamentary papers, stealing, or fraudulent­
ly destroying or concealing them.

9. The Criminal Jurisdiction of the Quarter Sessions, not­
withstanding these exceptions, is very large, and embraces a 
great variety of (6) offences, but as the Indictable offences on-L!.. / ■• :7—^

(a) By the Consol. Btst., p. 228,—“ If any person shall wilfully or care­
lessly set on fire any of the woods, forests, trees, or underbnsh, whether pub­
lie or private property, he may be tried summarily before a Justice, or indict­
ed before any Courteof Record. Tne .Quarter Sessions being a Court of 
Record, it would be triable there notwithstanding this Act.”

(b) For instance, all oases of larceny can be tried before Sessions, except 
as mentioned before. Stealing deeds or documents, giving title to lands, 
or stealing Wills and Government Records. Persons armed with offensive 
weapon, robbing or attempting to rob, or one or more combined for the pur­
pose. |[Oke. 1,084 to 1,044] ; also all assaults, except malicious injuries to 
shipwrecked persons, <fco. [24 <fe 26 Vic. c. 100, s. 17.] Malicious wouzyding 
or shooting, with intent to disable or disfigure or prevent lawful apprehension^ 
[24 & 25 Vic;, c. 100, s. 18.] Attempts to choke, suffocate, or strangle. 
[Id. s. 21. ] Attempts to injure or disfigure, by explosion of gunpowder, &o. 
[Id. s. 28.]
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the Circuits are not numerous, and when aûy serions crime 
arises oj^ihe Northern Circuit, it is tried either by the Judge on 
Circuit in or near the locality, or at Harbour Grace, or in 
the Supreme Court at St. John’s ; and as there are no Quarter 
Sessions held in the Southern District, the practice of the Quarter 
Sessions in Indictable offences, is not extensive even in the 
few places where it is now kept up. This work, however, would 
not be complete without some notice of the practice in Criminal 
cases at Quarter Sessions—it will only be a short summary of 
some of the principal Rules.

10. As (with the exception of certain special powers given 
to the Quarter Sessions for the Central District and Harbour 
Grace) the Quarter Sessions in Indictable offences can only 
exercise its jurisdiction through the intervention of a Jury, the 
first point, therefore, will be the summoning of Juries, Grand anil 
Petty. The Grand Jury is summoned by what is called the Pre­
cept in the following form, signed by a District Judge, a Police 
Magistrate, or two Justices, and the Petty Jury by a like form) 
when required.

11. Fobm op Precept.

District, ) 
to wit. I

Newfoundland.

------ Esquires, two of the Justices of our Sovereign Lady the
Queen, assigned to keep the peace in the------District of Newfound­
land, and also to hear and determine divers felonies, trespasses and 
other misdemeanors committed in the same District.

To the Sheriff of the same District, Greeting :

On behalf of our said Sovereign Lady the Queen, we command 
you that you omit not, by any liberty within your Bailiwick, but that 
you enter therein, and that you ofuse to come before us or some other 
Justices assigned to keep the peace in the said District, and also to hear 
and determine divers felonies, trespasses and other misdemeanors in the
said District committed, on------ the-------day of------- now next ensuing,
at the hour of Eleven in the forenoon of the same day, at the Court House
ip------ aforesaid, twenty and four good and lawful men of the body of«^
the District aforesaid, pursuant to the Statutes in that case made and 
provided ; then and there to inquire, present, do, an<^ perform all and 
singular such things, which on behalf of our said Sovereign Lady the

<
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QukkN shall be enjoined to them ; also that you make kno^m to all 
Coroners, Keepers Of Gaols, Constables, and Bailiffs within thé District 
aforesaid, that they may be then and there to do and fulfil the things 
which, by reason of their offices, shall be to be done. Moreover, that you 
cause to be proclaimed through the said District the aforesaid Session of 
the Peace, to be holden at the day and place aforesaid and do you be 
then there, to do and execute those things which belong to your office. 
And have you then and there, as well the nyies of the Jurors, Coroners, 
Keepers of Gaols, Constables and Bailiffs aforesaid, as also this Precept.

Given under our Hand and Seal, at------, aforesaid,
this — day of------in the year of our Loud
one thousand eight hundred and------.

_____________ J.p. o
_____________ j.p. o

On this Precept the Sheriff endorses this form and attaches 
to it the list of Jurors who have been summoned.

“ The Execution of the within Precept appears by the Schedule 
hereunto annexed".

The answer of------. * ______________Sheriff.

12. Opening of the Court.—The Court should assemble 
before Twelve, at noon, on the day for which it is summoned, 
and thejiession in England is usually proclaimed by a Bailiff 
in the following terms :—

“Oyez, Oyez, Oyez. The Queen’s Justices do strictly charge and 
command all manner of persons to keep silence whilst the Queen’s Com­
mission of the Peace for the District of---------, is openly read, upon pain
of imprisonment."

There were also several Statutes which ought to be read by 
the Clerk of the Peace in an audible voice, but the ceremony of 
reading them has fallen into disuse^ The Queen’s Proclamation 
is, however, read at the opening of the Court in England. As 
in most of the Courts of Quarter Sessions in the Colony, there 
is no regular Commission of the Peace, this part of the cere­
mony must be dispensed wjtk,-and» tHe best form of Proclama­
tion to adopt will be for the Bailiff or Constable to call out,—

“ Oyez, Oyez, Oyez. The Court of General Quarter Sessions of the 
Peace for---------, is now open. God Save the Queen”.
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The Clerk of the Peace then calls over the names of the 
Grand Jury ; there should not be less than thirteen, nor more 
than twenty-three, because every Bill must be found by at least 
twelve. * ’

18. Swrarino G band JtiBY.—When the Grand Jury have 
taken their places in the box, the Clerk of the Peace asks them, 
“ Gentlemen, whom do you name for ^our foreman ?"

After they have named their foreman, the following oath is 
administered to the foreman by the Clerk of the Peace :—

“ You, as foreman of this inquest, shall diligently inquire, and true 
presentment make, of all such matters and things as shall be given you 
in charge. The Queen’s council, your fellows’, and your own, you shall 
keep secret. You shall present no man for envy, hatred, or malice ; ’ 
neither shall you leave any man unpresented for fear, favour or affection, 
or hope of reward ; but you shall present all things truly as they come to 
your knowledge, according to the best of your understanding. So help 
you God."

Then the rest of the Grand Jury, three at'a time, in order, 
are sworn in the following manner :—

“ The same oath which your foreman hath taken on his part, you 
and every of you shall well and truly observe and keep on your parts. 
So help you God.”

The Clerk of the Peace then calls over the names of the 
Grand Jury, and directs them to answer to their names, and 
say “ sworn", if they are sworn ; when this is completed he in­
forms the Bench that the Jury are sworn.

14. Charge to the Grand Jury.—When the Jury are sworn, 
it becomes the duty of the Chairman ofjhe Session to deliver his 
ohargç to them.

Should there be a Bill of Indictment to lay before the 
Grand Jury, he should lay the facts before them as disclosed in 
the depositions, and elucidate the law bearing on the case. In 
the exercise of a sound discretion he may also advert to general 
topics, the prevalence or absence of crime, the causes which may 
induce it, and the means which may be applied by way of pre­
vention. His remarks should be brief, and to the point ; and 
he may conclude by informing the Jury that any presentment 
they may choose to make, he will be happy to forward to the 
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Government. After the Grand Jury retire to their room, the 
witnesses are sworn and sent to the Grand Jury.

15. Tbial or Indictable Offences.—It is impossible within
the limits of this little work to give more than the briefest out­
line of the duties of Magistrates at Quarter Sessions ; they are 
contained in a large volume, Dickinson’s Quarter Sessions, from 
which the foregoing has been condensed and made applicable. 
It may suffice, however, to say that the trial of an indictable 
offence, which must be before a Jury, is, or ought to be, con­
ducted at Quarter Sessions, precisely in the same manner as 
regards the swearing and challenging of Jury men, the addresses 
of counsel, and the examination and cross-examination of wit­
nesses, as a criminal case is conducted in the Supreme Court, 
either in St. John’s or on Circuit, and the Chairman has the 
same duties as the Judgé of the Supreme Court, as regards 
charging the*Jury, &o. (a)

16. Appeals undeb License Act.—The only two kinds of 
Appeals that will probably come before the Sessions, are—first, 
under the License Act, 1875, Sec. 88 ; (6) and secondly, in Bastardy 
cases. The appeal under the License Act, is from the Stipendiary 
Magistrate’s conviction to the Justices sitting in Quarter Sessions, 
an£ should be heard and determined by them, or a majority of 
thelh. Generally this should be done on the first day of the sit­
ting of the Court, the cause and the matter of the appeal must 
be given in writing, the Appellant, that is the party appealing 
against the conviction, will, generally speaking, be confined to 
the grounds given in his notice, but the Justices in Quarter 
Sessions should in all cases try the appeal fairly on its merits. 
The Respondent, who is generally the Police Officer, wtH com­
mence the case as Plaintiff, and the Appellant, as Defendant, re­
plies ; and the case as regards the addresses of Counsel, and the 
examination, cross-examination and re-examination of witnesses

(а) In England the Chairman pi the Quarter Sessions is elected by the 
Justices holding the Session, but in this Colony the Stipendiary Magistrate is 
always Chairman of the Quarter Sessions.

(б) See Post under the head “ Intoxicating Liquors," where the form of 
Notices’and Recognizances are given.
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should be heard precisely in the same manner as in a civil case 
before a Jury. The decision of the Quarter Sessions is the 
judgment of the majority of Justices present.

17. Appeal in Bastardy Casks.—In these oases the appeal 
(a) comes before a Petty Jury, who must be summoned by the 
Sheriff for that purpose, and in the usual course should bo tried 
at the opening of the Quarter Sessions. The Mother being the 
Respondent, will be in the same position as a Plaintiff, and if 
she has a lawyer he will open the case for her and call her wit­
nesses ; the Appellant (the putative Father) will then, at the con­
clusion of her oase, commence his defence ; at the conclusion of 
the whole case on both sides, the Chairman of the Quarter 
Sessions will sum up the evidence and charge them, taking care 
to inform them that if they find the Mother was a common pro»- 
titute, they should state such finding to the Court, such finding 
being equivalent to a verdict of not guilty. (6)

18. Regulation of Febbies.—Amongst the other powers of 
the Courts of Quarter Sessions, in the Consolidated Statutes, 
Chapter 76, it is provided that—“ The Court of Sessions nearest 
to the "place where any ferry shall be established may frame 
rules for the management thereof, and fix a rate of fees to be 
paid for .the transit of passengers, animals, vehicles and articles 
of any description thereat : Provided, that such rules and rates, 
respectively, shall be subject to the approval of the Governor 
in Council before the same shall be put into operation.”

" On complaint being made to the Justices in Sessions of any 
improper conduct or neglect of duty on the part of any ferry­
man over whptn they shall have jurisdiction, such as in the 
opinion of the Justices to require the suspension and dismissal 
of such ferryman, the Justices shall take the deposition of the 
party complaining, or of any other person, with respect to the 
subject matter of such complaint, and transmit the same to the 
Colonial Secretary, with their report thereon, and may in the

" (a) See Chapter on Bastardy, for form of Security, &e.
(6) For farther information on the subect of Bastardy, see the Chapter 

on that subject. (Pott). 4
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meantime suspend such ferryman, and appoint some other per­
son to perform his duties until the decision of the Governor in 
Council upon matters aforesaid shall have been received."

19. Public Whabvbs.—They may also make regulations 
for Public Wharves, under Cap. 77, Consolidated Statutes— 
“ The Justices in Session, in the several districts of this colony, 
may make and establish rules and regulations for the control 
and management of Public Wharves within their several juris­
dictions, and fix and establish fees and rates of wharfage and 
penalties for violation of same ; and such rules and regulations, 
fees, rates and penalties, after being approved of by the Gover­
nor in Council, shall have the force and effect of law."

“ Such rules and regulations shall be kept posted up in some 
conspicuous place adjacent to the wharf for which the same 
shall be prescribed."

21.—Bulbs fob Skating and Sliding.—The Quarter Ses­
sions can also make rules for preventing persons from Skating, 
Sliding, &o., down hills, or highways, or streets, under Chap. 79, 
Sec. 8, Consol. Stat. (a)

21. Nuisances.—The Sessions may also make orders for 
the prevention of Nuisances dangerous to personal safety, or 
affecting the public health, under -Cap. 71, Sec. 6, Consolidated 
Statutes. (6)

(o) See Chapter on Municipal Regulations. Pott. 
(6) Bee Chapter on Nuisances. Pott.
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CHAPTER XIII.

V

SUMMARILY JURISDICTION.

Sections

I. —Power of Justices to try Sum­
marily. ,.

5. —Application of English Law.
8.—Provisions of Statutes to be 

strictly followed.
4.—Jervis's Act—Preamble.
6. —Object and effect of the Act.
0.—Made part of Local Law. -
7. —Not applicable to oases of Bas­

tardy.
8. —Oases to which it is applicable.
9. —Malicious injuries to Property.

10.—Arrest without Warrant.
II. —Course to be subsequently pur­

sued.
12.—Distinction between Summary 

conviction and order.
-13.—Analysis of Act. Summons.
14. —Service of Summons.
15. —Defect in form.
16. —If Summons not obeyed.
17. —'Warrant in the first instance.
18. —Form of Warrant. »
19. —Execution of Warrant.
20. —Backing of Warrant
21. —Defect in Warrant.
22. —Description of Owners.
28.—Aiders and Abettors.
24. —Attendance of Witnesses.
25. —Refusing to be examined.
26. —Complaints for Orders.
27. —Variances in information.
28. —Information or Complaint.
29. —Limitation of time.
80.—Hearing.

Sections

81. —Non-appearance of Defendant.
82. —Non-appearance of Complainant. 
88.—When both parties appear.
84. —When Defendant admits the

charge.
85. —When Defendant does not admi

the charge.
86. —Where convicted, or order made.
87. —When the information is dis­

missed.
88. —Negative exceptions.
89. —When Prosecutors and Com­

plainants may be Witnesses.
40. —Examination upon Oath.
41. —Adjournment.
42. —Non-appearance of Parties.
48.—Defendant discharged on Recog­

nisance not appearing.
44. —Form of Convictions and Orders.
45. —Notices of Orders.
46. —Costs.
47. —Warrants of Distress.
48. —May be backed.
49. —Where no goods or distress ruinous;
60. —Custody of Defendant until re­

turn of Distress Warrant.
61. —Where not sufficient Distress.
62. —Where the Statute provides no

remedy in default of Distress. 
68.—Commitment in first instance 

for non-payment of penalty or 
money.

64. —Where the conviction or cider
directs imprisonment only.

65. —Consecutive imprisonments.



134 Summary Jurisdiction.

fixerions
66. —Recovery of Costs when informa­

tion dismissed. y
67. —Distress Warrants after Appeal.
68. —Costs of Appeal.
69. —Payment of Penalty, Costs, dfcc.

Sections <
60. —One Justice may receive infor­

mations, <fcc.
61. —Another Justice may hear.
62. —Payment of Penalties.
68.—Forms.

1. Under the English Criminal Law very large powers have 
been conferred on Justices of the Peace for the examination and 
punishment of various offences, in a summary manner, that is to 
say, without the intervention of a Jury ; and in all cases where the 
English Criminal Law is applicable to this Colony and gives a 
power to Justices to try summarily, Justices of the Peace in New­
foundland can exercise the same powers as Justices in England.

2. Before exercising this summary jurisdiction, however, it 
is necessary for the Justice to ascertain whether the English 
Law, which gives the jurisdiction, is applicable to this Colony, 
and for this purpose he must carefully bear in mind the obser­
vations on the application of English Law to this Colony con­
tained in the sections of Chapter 6, pp. 85 & 86.

8. The power of Justices of the Peace to try offences sum­
marily, is a power founded entirely upon a special authority, 
conferred and regulated by Statute ; the provisions of the Statute, 
therefore, in all cases which confers th A-power must be strictly 
followed, and ji^isdiction must always appear upon the face of 
the summary proceedings ; for instance, under the Local Law 
giving jurisdiction to try summarily cases of stealing codfish, 
green or cured, of a value not exceeding twenty dollars, the 
fish must be described in the Warrant, Conviction and Commit­
ment as “ a certain quantity of codfish, dried or green, as the
case may be, of the value of $----- ,” (must be not exceeding twenty
dollars), value being essential to give summary jurisdiction in such 
a proceeding.

4. The Act which regulates proceedings under a summary 
jurisdiction and orders, is one of a series known as Jervis’s Act, 
having been framed and introduced into the Imperial Parliament 
by Sir John Jebvis, then Attorney General, and afterwards Chief 
Justice of the Common Pleas. The Preamble recites :
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“ Whereas it would conduce much to the improvement of the admin­
istration of Justice within England and Wales, ao far as respects summary 
convictions and orders to be made by Her Majesty's Justices of the, Peace 
therein, if the several Statutes and parts of Statutes relating to the duties 
of such Justices in respect of summary convictions and orders, were con­
solidated, with such additions and alterations as may be deemed necessary, 
and that such duties should be clearly defined by such positive enactment.”

5. In accordance with these objects the Act simplifies and 
renders uniform the procedure before Justices, relative to sum­
mary convictions and orders, prevents technical objections being 
taken to them, bnd determines with certainty many doubtful 
questions ; it also gives a table of forms, relating to almost every 
case which catf arise.

6. This valuable Act, which is incorporated into our Local 
Law, under Section 4, Cap. 49, Consolidated Statutes, (Imperial 
Act 11 & 12 Vic., Cap. 48), embraces all cases where a Justice 
has authority to imprison or fine, or otherwise punish, and also 
all cases where the Justice has authority by Law to make an 
order for the payment of money.

7. In England it does not apply to cases of Bastardy, and 
it would not do ec here, except as regards backing of Warrants. 
The proceedings in Bastardy are of a special character, and are 
all regulated expressly by the Statute. See Chapter \pl Bastardy.

8. It does, however, apply to every other case triable before 
Justices summarily under our Local Laws ; for instance, setting 
fire to the woods, (Consol. Stat. p. 228.) Stealing codfish to the 
value of $20, (Consol. Stat. p. 228). The only difference being 
in this last case, is that it must be tried before a Stipendiary Ma­
gistrate, and there is a special appeal.

“The License Act, 1876, and the Act of 1876, entitled “ An 
Act for the Amendment of the Criminal Law.” {See Post, Chap­
ter on Master and Servants in the fishery), specially refer to Jervis 
Act as regulating the proceedings under these Statutes of the 
Local Legislature. Malicious injuries to Property should also 
be tried under its provisions, with the exception, that the action 
must be commenced within one month next after the committing 
of the injury {not six months)."
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9. Proceedings in malicious injuries to property are now 
regulated by the 14 Sec. of the Local Act, 89 Vic., Cap. 12, 
passed in 1876, given below, with the exception of the provision 
contained in the Consol. Stat. p. 227, that proceedings must be 
taken within one month after the committal of the injury, (a)

“ Whosoever shall maliciously injure, damage, or destroy 
any real or personal property, either of a public or private nature, 
shall, on conviction thereof before a Justice of the Peace, either 
be imprisoned for a period not exceeding Two Months, or else 
shall forfeit and pay such a sum of money, not exceeding Twenty 
Dollars, as to the Justice shall seem meet, and also such fur­
ther sum, not exceeding Twenty Dollars, as shall appear to the 
Justice to be a reasonable satisfaction and compensation for the 
injury so committed, which last-mentioned sum of money shall, 
in the case of private property, be paid to the party aggrieved ; 
and any person founà committing any offence against this Sec­
tion may be immediately apprehended, without a Warrant, by 
any person, and forthwith taken before a Justice of the Peace, 
to be dealt with according to law.*'

10. An important distinction is contained in this Section, 
that the person found committing the offence may be apprehend­
ed without a Warrant, a similar provision is contained in Sec. 8, 
Cap. 41, Consol. Stat., p. 280, with respect to injuries to elec­
tric telegraphs, and nearly the same provisions are contained 
in the English Larceny Act, 24 & 26 Vic., Cap. 96, Sec. 108, 
and also in the Malicious Injuries Act, 24 & 26 Vic., Cap. 97, 
Sec. 61.

11. The person so apprehended is in all cases to be taken 
forthwith, that is as soon as reasonably may be, before some 
neighbouring Justice of the Peace, to be dealt with according to 
law. When either of these courses is duly taken, it is clear that

(a) This Section appears to have repealed, Sections 1 & 2 of Chapter 40, 
Consol. Stat., with the exception of this one point, about proceedings being 
commenced within one month. This Section gives three distinct remedies— 
first, imprisonment ; second, a fine ; third, compensation to the party injured ; 
a party under it may also be fined 820, besides having to pay 820 compensation 
to the party injured. If the sentence is imprisonment, the Defendant cannot 
he compelled to pay anything, as it is in the alternative.
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there is no necessity, as under Jervis's Act, for a previous infor­
mation, summons or warrant, the proper course is for the person 
taking the offender before the Justice to state to him the offence 
for which he has apprehended the offender, and the Justice may 
there-and then proceed to hear and determine the case or post­
pone the hearing, to such time and place as in his discretion 
may seem meet ; (a) of course when once the offender is so brought 
before the Justice he has jurisdiction to try and will try it as in 
ordinary summary cases.

12. There is a distinction made throughout this Act, which 
should be borne in mind between a summary conviction and an 
order. The proceeding to obtain a summary conviction in the 
first place, is called “ laying, or exhibiting an information," 
whilst similar proceedings for obtaining an order of Justices, is 
called “ making a complaint.”

The practical difference between the two Is this ; a summary 
conviction is the record of an affirmative judgment upon an in­
formation for an offence or act, punishable either by penalty or

Justices for the payment of money or otherwise, 
is also the record of a judgment of Justices upon a complaint 
for non-payment of a sum of money, or for the neglect to do 
some other act. (6)

The following analysis of the Act has been compiled princi­
pally from Stones' Justices' Manual, portions of the Act which" 
are inapplicable being omitted—the words of the Act are con­
densed, but the gist of every Section is given.

Analysis op Act.

18. Summons.—In all oases where an information shall be 
laid before one or more Justices, that any person has committed 
or is suspected to have committed any offence or act within the 
jurisdiction of such Justice or Justices, for which he is liable 
upon a summary conviction to be imprisoned, fined, or otherwise 
punished, and also in all cases where a complaint shall be made

imprisoiynent. 
An order <

(а) Greaves—-Notes. Criminal Law, Consol. Acts, p. 370. ,
(б) Paley on Convictions, 65. Oke, p. 113. Note.



138 Summary Jurisdiction.

to any Justice, upon which he shall have authority to make any 
rtpler for the payment of money or otherwise, [in which 
ease the complaint need not be in writing, (a) unless required by 
some particular Act of Parliament, s. 8], such Justice may is­
sue a summons directed to such person, stating shortly the 
matter of such information or complaint, and requiring him to 
appear at a certain time and place before the same or such other 
Justice as shall then be there to answer to the complaint [11 & 
12 Vic., 0. 48, s. 1] ; but Justices are not to be obliged to issue 
a summons in any case where the application for any order of 
Justices is by law to be made ex parte. [Id. s. 1.] (6).

(a) The License Act, 1875, 28th Section, requires the information to be 
in writing, but not o^Cath.
< (6) The Justice should bear in mind the observations contained in the
notes to pp. 45 <fc 46. It if nearly always advisable to take the information 
in writing and on oath. A warrant, as has been before observed, cannot be 
issued, except on a sworn information or complaint. The Justice must judge 
tor himself when it is necessary to issue a warrant. Where there is no doubt 
that the defendant Will attend on the summons, only a summons should issue. 
Where he has to bp compelled to attend, and prob ably will not appear on a 
summons, or where the oflenoe is a serious or disgraceful one and there is a 
probability of the defendant running away, a warrant should issue in the first 
instance. In all cases the Justice must use his ovn discretion as to whioh 
course he adopts—he must take care that his proceedings are not unnecessa­
rily harsh.

Cost».—In all cases, where practicable, the Justice or the Clerk of the 
Peace should make the complainant pay beforehand the costs of the process 
to be issued ; many very trivial cases are constantly brought before Magis­
trates, and it often turns out that the party who makes the complaint is 
really the person most to blame. Compelling payment beforehand will have 
a salutary effect in keeping many trivial cases out of court. The fees and 
costs are as follows.—[Consol. Stai, p. 43.]

The following fees and costs shall be chargeable and taken in the seve­
ral Police Offices, and in the several Courts of Session in this Colony :—

HUB PAYABLE TO THE CLERK OP THE PEACE IN CIVIL OB SUMMARY 

CRIMINAL CASES. ,

Summons or Subpoena..........................................................Cents 25
Hearing of every cause .......................................................... “ 25
Entering proceedings to judgment .................................... “ 25
Wiçrant in execution ..............................................   “ 25
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\ 14. Sbbviob or Sommons.—Every such summons shall be 

served by a constable or other peace officer, or other person to 
whom it shall be delivered, upon the party to whom it is direct­
ed, either personally or by leaving it with some person for him 

at his last or most usual place of abode. \ld. s. 1.] (a)
-aÇf- ' * —

Recognisaâce.................................................................... “ 86
Every oath ................................................................     “ 25

fees to clerks or the peace in cases or felony ob misdemeanob,
BEFORE A JUSTICE Ol^THE PEACE.

Deposition or examination............................................Cents 50
Sammons..................................................  /. .................. “ 25
Subpoena...........................................................’...................... « 25
Warrant............................................................................. “ 80
Commitment..................................................................... “ 30
Recognizance of prosecuting witness or other person .. “ 30 '

FEES PAYABLE TO CONSTABLE OB BAILIPF.

For service of summons or subpoena............................ “ 25
Executing every warrant to arrest the person............ “ 60
If the service or execution of the process or writ shall re­

quire the officer to travel beyond the distance of two 
miles, he shall be allowed for every mile travelled by 
him for such purposeJjeyond that distance, the sum of “ 10

For execution of any warrant, order, or final process, of
or from a Justice ......................................... . .. “ 26

When the levy under warrant, order or final process, shall 
exceed five dollars, then there shall be allowed to such 
officer on such levy, in addition to the above fee of
twenty-five cents, five per cent.

, V
WITNESSES’ FEES.

For each day’s attendance oi a witness ............................. “ 75
All travelling to be computed from the residence of the 

witness to the place of trial, and then back again, per 
mile.............................................................................. “ 10

FEES OF OAOLBB OB KEEPER OF LOCK-UP HOUSE. V

For every person committed to gaol............................. “ 60
For every person discharged therefrom, except insolvents “ 60
Printed Tables of foregoing to be posted up in every Polioq Office and 

Court of Sessions for public inspection. Persons taking greater fees than 
above, to forfeit $60.

(a) A summons served on the first day of the month to appear at a 
petty sessions eight miles distant on the following day to answer a charge of
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15. Defect in Form.—No objection shall be allowed to any 
information, complaint, or summons, for any alleged defect 
therein in substance or form, or for any variance (a) between 
such information, complaint, or summons, and the evidence dn 
the part of the informant ; but if such variance appear to the 
acting Justices to be such that the party summoned has been

* thereby deceived or misled by it, the hearing may be adjourned 
*. to some future day. [Id. s. 1.]

* 16. If Summons not Obeyed.—If the person so served with 
a summons do not appear before the Justice, then, after proof 
by oath or affirmation of the service of the summons a reason­
able time before the time therein appointed, such Justice may, 
upon oath or affirmation substantiating the matter of the infor­
mation or complaint, issue a warrant to apprehend the party, or 
the Justice may proceed to ^tf^liearing ex parte. [Id. s. 2.},

17. Warrant in the First Instance.—Upon such informa­
tion being laid as aforesaid for any offence punishable on convic­
tion, the Justice before whom it is laid may, if he think fit, upon 
oath d$, affirmation being ^nade before him, substantiating the 
matter li such information to his satisfaction, issue a warrant 
in the first instance instead of a summons. [Id. s. 2.]

assault, was held to be well served, although the defendant was not at home 
when the summons was left, and did not return till late at night ; and that 
the Justice on the non-appearance of the party was justified in proceeding 
ex parte. [Ex parte Williams, 21 L. J. 46.]. If there be an irregularity in 
tho summons, and the defendant appears, he must make his objection to it 
then, or it will be too late [R. v. Berry, 23 J. P. 86] ; the defendant does not, 
therefore, waive the objection to an irregularity by appearing, but by appear­
ing and not then objecting. A warrant remains in force until its execution 
or the Justice’s death. (16 J. P. 126.] Tho mode of service directed by 
this section will be good, although the statute under which the offence is 
created prescribes some particular mode of service. [16 J. P. 445.] The 
summo is issued by a Justice of one jurisdiction, may, we conceive, be served 
in any other jurisdiction in the Colony. a

(a) A defendant cannot be convicted of a different offence from that 
stated in the information ;—the word “ variance" points to some difference 
between the allegation and the evidence, and not to a different offence. 
— [Martin v. Fridgeon, 28 L. J. 179.] ' ,
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18. Form op Warrant.—Every such warrant shall be under 
the hand and seal of the Justice issuing the same, and may be 
directed either io any constable or other person by name, or 
generally to the constables of the .District within which the 
Justice has jurisdiction, and shall state shortly the matte» 
of the information or complaint, and shall name or other­
wise describe (a) the offender, and it shall order the person to 
whom it is directed to apprehend the offender, and bring him 
before one or more Justices to answer the charge, and it shall 
not be necessary to make such warrant returnable at any par­
ticular time, but the same may remain in force until it is exe­
cuted. [Id. s. 8.]

19. Execution op Warrant.—Such warrants may bo execu­
ted by apprehending the offender at any place within the District 
within which the Justice issuing the same has jurisdiction, orj in 
case of a fresh pursuit, at any place in the adjoining District, 
within seven miles of the border of the first-mentioned District, 
without having the warrant backed ; and where the warrant is 
directed to all constables or other peacaflofficers within the juris­
diction of the Justice issuing it, any Unstable or other peace 
officer of any place within the jurisdiction may execute it in any 
part of the District within the jurisdiction for which the Justice 
acted when he granted the warrant, in like manner as if the

| warrant had been directed to him by name, although the place 
where the warrant is executed is not within the District for 
which he shall be constable or other peacb officer. ■ [Id. s. 8.]

20. Backing op Warrant.—The provisions of the 11 & 12
Vic., Cap. 42, (ante) as to the backing of warrants, are to extend 
to warrants issued under this Act. [Id. s. 8.] (/>)

21. Defect in Warrant.—No objection to the warrant shall 
be allowed for any alleged defect in substance or form, or any 
variance bat ween it and the evidence adduced ; but if the Justice

»(a) A warrant describing tho- offender as------Wilson, of ------- street, in
the parish of ----- , in the borough of L., shoemaker, whose Christian name
ia unknown, would be a sufficient identification, [See 21 J. P. 779.]

(6) See p. 49 dt 50, Backing Warrants.

-V

m.
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or Justices shall at the hearing think the party charged has 
been deceived or misled by such variation, he or they may ad­
journ the case on such terms as he or they may think fit, and 
in the meantime Commit the defendant to prison or place of 
security, or discharge him on his entering into a recognizance 
with or without sureties conditioned for his appearance at the 
time and place of adjournment ; and if he fail to appear, the 
Justice then present, upon certifying sucn non-appearance on the 
back of the recognizance, may transmit it. [Id. s. 8.] (a)

22. Description op Owners, etc.—In any information, or 
complaint, or proceedings thereon, in which it is necessary to 
state the ownership of any property belonging to or in the pos­
session of partners, joint tenants, parceners, or tenants in common, 
it shall be sufficient to name one of such persons and to' state 
the property to belong to the person so named and another or 
others (as the case nlay be), and in any case to describe any 
partner^ joint tenants, parceners, or tenants in common in a 
similar manner. [Id. s. 4 ]

28. Aiders and Abettors.—Every person who shall aidt 
abet, counsel, or procure the commission of any offence now or 
hereafter punishable on summary conviction, shall be liable to 
be proceeded against and convicted for the same, either together 
with the principal offender, or before or after his conviction, 
and shall be liable, on conviction, to the same forfeiture and 
piyjishment as such principal offender is liable, and may be 
proceeded against, either in the District or place where the 
principal offender may be convicted, or in that in which the 
offence of aiding, «fee., may have been committed. [Id. s. 6.] 

24. Attendance op Witnesses.—If it appear to any Jus­
tice, by the oath or affirmation of any credible person, that any 
person within his jurisdiction (b) is likely to give material evidence 
for the prosecutor (c), complainant, dr defendant, and will not 
-----------------*-------- ------4------ -------------------------------------

(а) See Ante p. 68 & 69 Recognizances.
(б) A Justice cannot be orders^ to attend at' the house ot an infirm Wit­

ness to take his deposition. [Ex parte Kimbolton, 25 J. P. 769.]
(c) It is doubtful whether a Justice has power to summon an unwilling

r *

«i

/
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Z

voluntarily appear as a witness, such Justice is required to issue 
a Summons under his hand and seal, requiring him to appear as 
a witness at a time and place therein mentioned ; arid if the 
person so summoned shall, without just excuse, refuse or neglect 
to appear, then (after proof on oath or affirmation of the service 
of the summons, either personally or by leaving the same for him 
with some person at his last or most usuaKplaee of abode, and 
that a reasonable sum (a) was tendered to him for his costs and 
expenses, the Justice or Justices, before whom he ohght to have 
appeared, may issue a warrant for bringing him beforè the Justice 
issuing the summons, dr some other Justice, and which warrant 
may be backed as before mentioned, in order to its being executed 
in another jurisdiction : or if the Justice is satisfied, by evidence 

* upon oath or affirmation, mat-it is probable such person will 
not attend to give evidence without being compelled so to do, 
then, instead of issuing such summons, a warrant may be issued 
in the first instance, and which, if necessary, may be backed as 
aforesaid. Id. 9. 7.]

25. Refusing to be Examined.—If, on the appearance of 
such person, (either in obedience to the summons or by warrant) 
he shall refuse to take such oath or to be examined upon oath 
or affirmation, or having taken such oath or affirmation shall 
refuse, without just excuse, to answer such questions as are put 
to him, any Justice present, and having jurisdiction, may, by 
warrant, commit the person so refusing to the gaol, for not ex­
ceeding seven days, unless he shall, in the meantime, consent to 
be examined, and to answer concerning the premises. [Id. s. 7.]

26. Complaints fob Obdkb.—Complaints (6) upon which an 
' order may be made for the payment of money or otherwise, need

prosecutor or complainant, the power being limited to persona who can give 
evidence for them. [85 J. P. 190.]

(а) If the witness resides in the same town,it will still be necessary to
tender a trifling sum for expenses to justify a warrant of apprehension. No 
tender is directed to be made undbr 11 <6 12 Viet., 0. 42, s.- 16, ante, p. 58, 
note. ''

(б) This clause does not state whether informations need be in writing or 
not Under the old law it was not necessary for the information to be reduced

t
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not be in writing, unless required by the Act upon which the 
complaint is framed. [Id. s. 8.] Bee License Act, 1876, sec. 
28 ; information must be in writing.

27. Variances in Informations.—In all’ cases of informa­
tions for any offences or acts punishable upon summary convie-, 
tion, a<yr variation between such information and the evidence 
adduced* in support thereof as to the time at which the offence 
is alleged to have been committed, shall not be deemed material, 
if it be proved that such information was in fact laid within the 
time limited by law, or aa to the place in which the offence is 
alleged to have been committed, provided the offence be proved 
to have been committed within the jurisdiction of the Justice 
by whom the information shall be heard and determined ; and 
if any such variance, or any variance (a) in any other respect 
between the information and the evidence, shall appear to the 
Justice present and heting at the hearing to be such that the 
party charged has been thereby deceived or misled, such Justice 
may, upon such terms as he may think fit, adjourn the hearing 
of the case to some future day, and in the meantime commit the 
defendant to prison, or to such other custody as the JusticeVnay 
think fit, or may discharge him upon his entering into a reco| 
nitance, with or without surety, conditional for his appearance 
at the time and place to which the hearing is adjourned ; and if 
he fail to appear upon the recognizance, any Justice then pre­
sent may, upon certifying such non-appearance on the back of 
the recognizance, transmit the same to be proceeded upon in 
like manner as other recognizances. [Id. s. 9.]

to writing unless required by the particular statute, but as it will be now requi­
site to substantiate on oath the matter of the information for the purpose of 
obtaining a warrant, if the summons should be disobeyed, or of obtaining a 
warrant in the first instance, it is recommended that, as a general rule, the 
information should be taken in writing. The provision as to variances be­
tween the information and the evidence seems to imply that the information 
is in writing.

(a) A defendant cannot be convicted of a diflerent ofienco from that 
stated in the information, this not being a variance within the meaning of 
the statute. [Martin v. Pridgeon, 28 L. J. 179 ; and 2Î. v. Brickhali, 33 L. J. 
166, ante, p. 17.

°V|
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28. Information or Complaint.—Every complaint upon 
which a Justice is or shall be authorized to make gm order, and 
every information for any offence punishable on summiry con­
viction, unless some particular statute shall otherwise require, 
may be made or laid without any oath or affirmation of the truth, 
except in cases of information, where the Justice shall issue a 
warrant in the first instance, and in every such case the matter 
of the information shall be substantiated by oath or affirmation 
of the informant, or some witness or witnesses on his behalf, 
before any such warrant is issued ; and every such complaint or 
information shall be for (a) one offence or matter of complaint 
only, and may be made by the complainant or informant in per­
son, or by his counsel or attorney, or other person authorized in 
that behalf. [Id. s. 10.] When the information is on a statute 
and the words “ unlawfully and maliciously, wilfully, knowing- 
ingly, &c.,” are used in the statute, they should be also used in 
the information.

29. Limitation of Time.—In all cases where no time is 
specially limited, such complaint shall be made or information 
laid within six calendar months from the time when the matter 
of it arose. [Id. t. 11.] See page 186 note, & 88 Vic., c. 9, s. 6.

80. Hearing.—Every such complaint and information shall 
be heard and adjudged by one or two or more Justice or Justi­
ces, as directed by the statute in that behalf, or, if there be no 
direction, by any one Justice for the District or place where the 
matter of such information arose : and the room or place (6)

(a) The statute was intended to prevent the practice of including several 
counts in an information, each for a different and distinct offence, and to pre­
vent the joinder of several offences, and not of joint offenders. All persons 
committing the same offence at the same time and place may be legally in­
serted in the same information ; and it will be for the Justices to determine 
whether the cases shall be heard together or separately. If desired by the 
defendants, it will be prudent to hear them separately. [Sec R. v. Cridland, 
27" L. J. (M. C.) 28 ; Ex parte Brown, 16 J. P. 69 ; Ex parte Biggingt, 26 
J. P. 244 ; and R. v. Littlechild, 85 J. P. 86.]

(b) Time.—In cases where monies, <tc., are to be recovered in manner 
directed by Jervis’s Act, the complaint arises when the demand is made, and 
the money not paid, and not when the works were completed. [.Labalmon-



146 • Summary Jurisdiction.
- i

where such Justice or Justices shall sit to hear and try any such 
complaint and information shall be deemed an open and public 
court (a), to which the public may have access, so far «s it can 
conveniently contain them ; and the party charged shall be ad­
mitted to make his full. answer and defence, and to have the 
witnesses examined and cross-examined by counsel or attorney ; 
(6) and every such complainant and informant shall be at liberty 
to conduct such complaint or information respectively, and to 
have the witnesses examined fend cross-examined by counsel or 
attorney. [Id. s. 12.]

81. Non-appearance or Defendant.—If at the time and 
place appointed by the summons for hearing the complaint or 
information, the defendant does not appear when called, the 
constable or other person who served the summons shall then 
declare upon oath in what manlier he served the summons ; and 
if it appear, to the satisfaction of any Justice, that he duly served 
the summons, such Justice may proceed to hear and determine 
the case in the absence of the defendant, or may issue his war­
rant in manner hereinbefore directed, and adjourn the hearing 
until the defendant is apprehended ; and when the defendant is 
apprehended under the warrant, he shall be brought before the

diere v. Addison, 23 J. P. 261.] The time of limitation will not begin mntil 
the matter of complaint is complete [ Jacomb v. Dodgton, 27 J. P. 68, and 
Mayer v. Harding, 17 L. T. 140] i and it will not apply in the case of a con- 
tinning ofience, as for instance, the emission of smoke from the want of an 
efficient alteration of a chimney. [Higgings v. Northwich Union, 22 L. T. 
(N.) 762.] An encroachment by the erection of a fence, is not a continuing 
offence. [Ranking v. Forbes, 84 J. P. 486. See Treat. 34 J. P. 613.]

(o) The Justices may, we have no doubt, pursue the course adopted by 
the Superior Judges, where decency requires such a step, and exclude women 
and boys in cases of bastardy, or other similar investigations. In proceedings 
under 11 & 12 Viet., 0. 42, s. 19 (as to indictable offences), the place where 
the Justices sit is not an open court, and the public may be excluded.

Open Court.—Contempt of Court.—Persons should conduct themselves 
orderly, otherwise they should be ejected from the Court by the Constable.

(6) In Cobbett v. Hudson, 22 L. J., (N. 8.) it was decided a person could 
act as his own advocate, and afterwards give evidence as a witness—L. T. 
N. 8. 637. Cockbum, C. J., said “Justices might permit a Police Superin­
tendent to appear, and hear him upon the case, if they thought fit.” Oke 15(1
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same or some other Justice of the same District, or place, who 
shall either by warrant commit (a) such defendant to prison, or 
verbally to the custody of the constable or other person who 
shall have apprehended him, or to such other safe custody as he
or they shall deem fit, and order the defendant to be brought 
up at a certain time and place before such Justice as shall then
be there, of which order the complainant or informant shall 
have due nbtice. [Id. s. 18.]

82. Non-appearance of- Complainant.—If the. defendant * 
appears in obedience to the summons, or shall be brought by 
virtue of any warrant, then, if the complainant or informant, 
having had such notice, do not appear by himself, his counsel 
or attorney, the Justice shall dismiss (6) the complaint or infor­
mation, unless for some reason he shall think proper to ad­
journ the hearing unto some future day, upon such terms as 
he shall think fit, in which case such Justice may commit 
the defendant in the meantime to prison, or to such other 
custody as he shall think fit, or may discharge him upon his 
entering into a recognizance, with or without sureties, condi­
tional for his appearance at the time and place to which the 
hearing is adjourned ; and if the defendant does not appear, 
then the Justice who shall have taken the recognizance or any 
Justice then present, upon certifying such non-appearance on 
the back of the recogiizanoe, may transmit the same. [Id. 
s. 18.] (c)

88. When both Pasties appear.—If both parties appear, 
either personally or by attorney, then the Justice shall pro­
ceed to hear and determine the complaint or information.
[Id. s. 18.] (d)

(a) There is no provision authorizing the Justices to take bail in case of 
the defendant being apprehended on a warrant after disobedience to a summons.

(b) Although a certificate of dismissal cannot be granted under this sec­
tion, it would seem that the Justices may dismiss the complaint, and under 
the 18th section order the complainant to pay costs to the defendant. [27 J. 
P. 866.]

(c) See ante, pp. 68 <6 69 Recognizance^
(d) Conpbomisincj.—At this stage of the proceeding the good offices of
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84. When Defendant admi^ the Chabge.—Where the defen­
dant is present at the hearing, the substance of the information 
or complaint shall be stated to him, and he shall be asked if he 
have any cause tb show \yhy he should not be convicted, or Why 
an order should not be made against him (as the case may be), 
(a) and if he admit tkp truth of the information or complaint, 
and shows no cause/dr no sufficient cause why he should not be 
convicted, oa an order made against him, then the Justice pre­
sent at the hearing shall convict him, or make an order accord-1 
ingly. [Id. s. 14.]

85. When Defendant does not admit the Chabge.—If the 
defendant does not admit the truth of the information or com­
plaint, then the Justice shall proceed to hear the prosecutor or 
complainant, and such witnesses as he may examine, and such 
other evidence as he may adduce in support of his information 
or complamt ; and Also to hear the defendant and such witnesses 
as he may examine, and such other evidence as he may adduce 
in his defence, and such witnesses as the prosecutor or com-

Justioea may be properly exerted in many cases in inducing parties to com­
promise their differences ; and if it should be deemed inexpedient to make the 
attempt at reconciliation, or if the attempt should prove unsuccessful the mat­
ter then proceeds in the ordinary way ; but the Justices may safely endeavour 
to bring about a compromise. As regards offences solely of a public nature, 
and as to which no particular party is injured, so as to enable him to maintain 
an action, a compromise without leave of the Court would appear from the 
cases to be illegal. Even in a case of common assault where the parties 
had compromised and so informed the Justices after the issuing of the sum­
mons, Queen's Bench held the Justices had jurisdiction to try and determine 
the case and that the conviction could not be quashed. Reg. v. Justices of 
Wiltshire, 8 L. T., (N. 8.) 242. Oke 166, 157.

Generally in such cases under summary jurisdiction where the matter is 
not of a public nature the Magistrates will not object to a compromise.

Rehearing.—Magistrates are sometimes asked to rehear a case. They 
have no power to do so after having once delivered their judgment. Stone 440.

(a) The information need not be re-sworn in presence of defendant. The 
usual way to conduct the case, is for tho Clerk of the Peace or Magistrate to. 
read over the complaint to defendant, or when there is no complaint to tell 
him what the charge is against him—and then to ask him whether he is guilty 
or not guilty of the charge ; if he admits the charge he can be there and then 
convicted. Oke 159.
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plainant may eMmine in reply, if the defendant has examined 
any witnesses et given any evidence other than as to his (the 
defendant’s) general character ; but the prosecutor or complain­
ant shall notibo entitled to make any observations in reply upon 
the evidence given by the defendant, nor shall thn defendant be 
entitled to make any observations in reply upon the evidence 
given by the prosecutor or complainant in reply ; and the Jus­
tice or Justices, having heard what each party shall have to say, 
and the witnesses and evidence, shall consider the whole matter 
and determine the same, and shall convict or make an order 
upon the defendant, or dismiss the information or complaint, as 
the case may be. [Id. s. 14.] (a)

86. —Where convicted or Order made.—If the defendant is 
convicted, or an order made against him, a minute or memoran­
dum thereof shall then be made, for which no fee shall be paid, 
and the conviction or order shall afterwards be drawn up and 
lodged with the Clerk of the Peace. [Id. s. 14.] When once 
thé order is delivered out, it cannot be altered. Conviction may be 
altered, see p. 18.

87. When the Information is dismissed.—If the Justice or 
Justices shall dismiss the information or complaint, he or they 
may (if required) make an order of dismissal of the same, and 
give the defendant (6)*a certificate thereof, which certificate, upon 
being produced, without further proof, shall^e a bar to any sub­
sequent information or complaint, for the same matter against 
the same party. [Id. s. 14.]

88. Neoativb Exceptions.—If the information or complaint 
negative any exemption (c), exception, proviso, or condition in

(а) The same strictness and regularity should be pursued in examining and 
taking down the evidence of the varions witnesses as are resorted to in the 
superior Courts.

No reply allowed.—No reply is allowed upon evidence nor a general 
reply. The observations being confined to thte opening statement of com­
plainant and the statement of the defendant i4 his defence.

(б) The certificate should not be given unless the information was dis­
missed on the merits ; if, therefore, it was dismissed on the ground that it 
was not laid by a police officer, as required under 23 Viet., c. 27, s. 30, a cer­
tificate should not be granted. [See Foster v. Hull, 33, J. P. 629.]

(c) An informer is competent in all cases, irrespective of any question aa

r
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the statute on which it is framed, it shall not be necessary for 
the prosecutor or complainant to prove such negative, but the 
defendant may prove the affirmative thereof in his defence. 
[Id. s. 14. • x

89. When Pbosecutobs and Complainants mat be Witnesses. 
—Every prosecutor of any such information, not having any 
pecuniary interest in the result, and every complainant, what­
ever his interest may be, shall be a competent witness to support 
the information or complaint. [Id. s. 16.]

40. Examination upon Oath.—Every witness to be exami­
ned upon oath or affirmation, and the Justice or Justices shall 
have full power to administer to every such witness the usual 
oath or affirmation. [Id. s. 16.]

41. Adjoubnment.—Before or during the hearing, any one 
Justice, or the Justices present, may adjourn the hearing to a 
certain time and placé then appointed and stated in the presence 
and hearing of the parties or their attornies or agents present, 
(o), and in the meantime suffer the defendant to go at large or

to hie pecuniary interest in the reeult. Defendant may be examined in all 
summary proceedings if they think fit. Bee Consol. Stat., p. 150.

(a) The Justices can, under this section, adjourn the case when both par­
ties or their attornies or agents are present, and can, under the 13th section, 
adjourn it when the defendant only appears. There is no limitation of time 
to which the adjournment may be made, as in case of a remand under 11 & 
12 Viet., c. 42, s. 21. [20 J. P. 540 ] A defendant cannot claim an adjourn­
ment as a matter of right to enable him to obtain professional assistance. 
[Ex parte Biggiut, 26 J. P. 244.]

Ordering Witnesses out of Court.—Before the case is entered into, either 
party may apply to have the witnesses ordered out of Court, which request is 
usually complied with. It is unusual, however, to include in this order medi­
cal witnesses or those who are merely to speak to mere matters of form or 
character, and the attornies for the respective parties are always excepted- 
Should the witnesses violate the rule and come into Court, their testimony 
cannot on that account be rejected. Oke, 151. -

Conviction on view.—In the case of Regina v. Smith, Lord Denman’s 
observations were these—“ We think that a Magistrate empowered to convict 
upon the view, ought first to call upon the ofiender for a defence. However 
rapid the proceedings may be, there must be time for stating a charge and for 
receiving an answer to it. A driver seen riding upon his waggon is prima



'

Summary Jurisdiction. I5I

commit him to the gaol, or to such other safe custody as the 
Justice shall think fit, or discharge him upon his entering into a
recognizance, with or without sureties, conditional
pearehce at the time and place to which t^e hearing is adjourn­
ed. [Id. s. 16.] (a).

42. Non-appearance op Parties.—If at the time ^uid place 
to which the hearing has been adjourned, either or both of such 
parties shall not appear personally or by counsel or attorney, 
the Justice then present may proceed to the hearing as if such 
party or parties were present ; or if the prosecutor or complain­
ant do not appear, the Justice may dismiss the information or 
complaint with or without costs. [11 & 12 Viet. c. 48, s. 16.]

48. Defendant discharged on Recognizance not appearing. 
—In all cases where a defendant discharged on recognizance as 
aforesaid does not appear accordingly, the Justice who has

facie a fit subject for punishment, but if he couljl shew that he was compelled 
so to ride by supervening illness, or some accident, the penalty should be re­
mitted. Oke recommends a summons or warrant to issue, except perhaps 
where apprehension without warrant is allowed by statute. Oke, p. 151.

(a) Adjournment.—The Magistrate is not obliged to fix the penalty
imprisonment at the instant of conviction ; he may take time to consider his 
judgment. Oke, p. 163.

Conviction.—Having determined to convict or make an order, the Justice 
should openly pronounce his complete judgment in open Court, and should 
state in his judgment, the fine, imprisonment, costs, <fce., that he adjudges in 
the case.

With respect to the functions of Justices in summary cases it
is thus laid down—“ Upon summary proceedings before Magistrates they are 
placed in the situation of a jury, and the degree of crejjt to be attached to 
the evidence is for their consideration and judgment. Since, however, the 
proceedings before them are usually of a criminal and penal nature, and as 
they are substituted for a jury, who must, in order to convict, have all been 
satisfied by the evidence of the criminality of the defendant, the evidence 
ought to be fully satisfactory and convincing to the mind and conscience of 
the Magistrate before he pronounces the party to have been guilty—if any 
reasonable doubt exists in his mind the party charged is entitled to the benefit 
of that doubt. Such cases differ materially from those where mere civil rights 
are concerned, and where the mere preponderance of evidence may be sufficient 
to decide the question. In point of law the evidence will support a conviction
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taken the recognizance, or anjlother Ju^ke then present, upon 

certifying such non-appearance o£ the back of the recognizance, 
may transmit the recognizance. [Id. s. 16.]

44. Form op Convictions and Orders.—Where no particu­
lar form of conviction or order shall be given by the statute 
creating the offence or authorizing the order, and in all cases of 
(a) convictions or orders, under statutes hitkérto jpassed, whether 
any particular form jdiall therein be given or not, the conviction 
or order may be drawn up in the form mentioned in the schedule 
to this Act. [Id. s. 17.]

46. Notices of Orders.—In all cases where, by statute, 
authority is given to commit a person to prison, or to levy any 
sum by ■tress, for not obeying any order of a Justice, the 
defendan^^all be served with a copy of the minute (6) of such 
order before any warrant of commitment or distress shall issue ; 
and such order or minute shall not fornA any part of such war­
rant of commitment or distress. [Id. s. 17.] A

46. Costs.—In all cases of summary conviction or of 
orders made by a Justice, he may, at discretion, award and 
order, in the conviction or order, that the defendant shall pay 
to the prosecutor or complainant respectively such costs (c) as

by a Magistrate, if there was such evidence as would &^e been sufficient to 

have been left to a jury. JSo if the Magistrate acquit where there seems to be 
a prima facie evidence to convict, his judgment cannot be questioned, for no 
other Court can judge of the credit due to witnesses who are not examined 
there.” 2 Starkee Evid. 331. [Oke, pp. 162, 163.].

(а) The form given will apply to all convictions and orders made under 
statutes passed previously to this Act which are not excluded from its opera­
tion by virtue of.the 35th section. [R. v. Hyde, 21 L. J. 94, and Re Allison, 
24 L. JÇs 73.] It will also apply to convictions or orders under statutes passed 
since, unless they give a difierent form.

(б) The minute may be served before the formal order is signed. The
order will have relation back to the time of the verbal adjudication. [2Z. v.' 
J. J. Huntingdonshire, 19 L. J. 127 ; Rait v. Parkinson, 20 L.o. 208.] 
No minute of a conviction need in any case be served. This requirement is 
confined to orders. •

(c) The Justices should specify the amount of costs in the conviction or 
order. [ 1 Arch. 361.] It is not usual in summary proceedings to allow the 
fee of an attorney, but there seems to be no legal objection against doing so.
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to the Justice shall seem reasonable, and in cases where such 
Justice shall, instead of convicting or making an ordej\ dismiss 
the information or complaint, it shall be lawful for him^at his 
discretion, by his order of dismissal, to award and ordeXthat 
the prosecutor or complainant shall pay to the defendant iucli 
costs as to the Justice shall seem just and reasonable ; and’the 
sums so allowed for costs shall in all cases be specified in the 
conviction or order, or order of dismissal, and be recoverable 
in the same manner, and under the same warrants, as any 
penalty or sum of money, adjudged to be paid by such (a) con­
viction or order is recoverable ; and in cases where there is no 
such penalty or sum, then such costs shall be recoverable by 
distress and sale of the goods of the party [see S. P.], and in 
default of distress, by imprisonment, with or without hard 
labour, for any time not exceeding one calendar month [modifi­
ed as to sums not exceeding five pounds, by S. P.], unless such 
costs are sooner paid. [Id. s. 18.]

47. Warrants oi^istress.—Where a conviction adjudges 
a pecuniary penalty or compensation to be paid, or where an 
order requires the payment of a sum of money, and by the 
statute authorizing sucheonviction or order, such penalty, com­
pensation, or sum of money is to bo levied upon the goods and 
chattels of the defendant by distress and sale ; and also in cases 
where, by the statute in that behalf, no mode of raising or levy-

[26 J. P. 748.] See Oke, p. 174, where fee to Attorney ia allowed ; also, 
1Saunders, p. 99, where same rule is laid down. Unless there be a conviction 
or order the defendant cannot be ordered to pay costs to the complainant. In 
trivial cases it is not, however, unusual for the Justices to allow the informa­
tion to be withdrawn on the defendant consenting to pay expenses. In case 
of a first conviction under 24 & 25 Viet., c. 96, or 97, the Justice is empower­
ed by those Acts to discharge the offender on Ms making satisfaction to the 
party aggrieved for damages and costs or eitl^ra of them as ascertained by the 
Justice.

(a) Where imprisonment only is awarded in a conviction for assault, in 
the first instance, the secretary of state considers it doubtful whether a further 
term of imprisonment can be ordered in respect of the costs of conviction and 
commitment, and that it is the better course not to imprison for costs only. 
[30 J. P. 591 ; 31 J. P. 639 ; and p. 30, pott.]
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ing such penalty, compensation, or sums of money, or of enforc­
ing paynmnt thereof, is provided, the Justice making such con­
viction orVrder, or any Justice of the same District, may issue 
a warrant of distress for levying the sffcme. [Id. s. 19.] ,

48. May be backed.—If after delivery of feuch warrant of 
distress to the constable or constables to wli$om it is directed, 
sufficient distress shall not be found within tM jurisdiction of 
the Justice granting it, then, upon proof alone on oath of the 
handwriting of the Justice granting the warrant, before any 
Justice of any other District, such last-mentibned Justice shall 
make an endorsement on the warrant signed by him, authoriz­
ing the execution of such warrant within his jurisdiction, and* 
the penalty or sum and costs, or so much thereof as have not 
been levied or paid, may be levied in such other District. [Id. 
s. 19.]

49. Where no Goens or Distress ruinous.—Whenever it 
shall appear to any Justice to whom# application is made for any 
such warrant of distress, that the issuing thereof would be ruin­
ous to the defendant and his family, or whenever it shall appear, 
by the confession of the defendant or otherwise, that he has no 
goods or chattels whereon to levy the distress, such Justice 
may, instead of issuing a warrant of distress (ol, commit the de­
fendant to the gaol, to be imprisoned, for apch time and in 
such manner as such defendant might be committed in case 
such warrant of distress had issued and no goods could be found. 
[Id. s. 19.]

50. Custody of Defendant until Return of Distress War­
rant.—When a Justice issues such warrant of distress (6) he 
may suffer the defendant to go at large, or verbally, or by a 
written warrant, order/the defendant to be kept in safe custody 
until the return be made to such warrant of distress, unless the

(a) The power of commitment in default of distress, seems to apply only 
where the defendant might be imprisoned for tlje oftence of which he is con- 

1 victed. »
(M Where the penalty, including the cose, does not exceed fire pounds, 

Justices may now commit, without issuing any warrant of distress. Bee 
“ tiiLey. Penalties’ Act,” p. 122. '

y
/
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defendant give sufficient security, by recognizance or otherwise, 
to the satisfaction of the Justice, for his appearance before him 
at the time and place appointed for the return of the warrant, 
or before such Justice as may then be there ; antfif the defendant 
shall give security by recognizance, and fail/to reappear, any 
Justice then present, upon certifying such ^on-appearance on 
the back of the recognizance, may transmit the same. [Id. e. 20.] 

61. Where not sufficient Distress.-/-If, at the time and 
place appointed for the return of any such warrant of distress, 
the constable who shall have had the execution of the same 
shall return that he couM -find no goods or no sufficient goods 
whereon he could levy the sum therein mentioned, and costs of 
levying it, the Justice before whom it is returned may issue a 
warrant of commitment directed tp the same or any other con­
stable, reciting the conviction or order shortly, the issuing the 
warrant of distress and the return thereto, and requiring such 
constable to convey the defendant to the gaol, there to be im­
prisoned in such a manner and for such time as directed by the 
statute on which the conviction or order was founded, unless 
the$mm or sums.adjudged to be paid, and all costs of the dis- 

Vtres^and of the commitment, and of conveying the defendant to 
prison, if the Justice shall so oeder (the amount being ascer­
tained, and stated in the commitment), shall be sooner paid.
[Id. s. 21.] -x_

« 62. Where the Statute provides no remedy in default of

Distress.—In all cases where Justices are authorized eto issue 
warrants of distress to levy penalties, or other snms recovered 
before them, but no further remedy is thereby provided in case 
no sufficient distress be found ; and in all cases of convictions 
or orders where the statute on which they are founded provides 
no remedy, in case ^ shall be returned to a warrant of distress 
that no sufficient goods can be found (a), the Justice to whom

n
(a) This section extends to cases where the statute on which the convie-, 

tion order is founded, provides no mode of raising or levying the penalty, com- N 
pensation, or sum of money adjudged or ordered to be paid, or of enforcing 
payment of the sàme, as well as to cases where the statute on which the con-

)
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each return is made, or any other Justice of the same District, 
may, by warrant, commit the defendant to gaol for not exceeding 
three calendar months (modified where the eym does not exceed 
five pounds stg.* by the Small Penalties Act), unless the strnx, ad­
judged to be paid, and all costs of the distress, commitment, and of 
conveying the defendant to prison (the amount being ascertain­
ed and stated in the <jpmmitment), shall be sooner paid. [Id.
•.22.] ' ~y

68. Commitment in the Fibst Instance fob Non-payment of 
Penalty or Money.-—In all cases where the statute virtue of 
which » conviction for a penalty or compensation, or an order 
for the payment of money, is made, makes no provision for such 
penalty or compensation or sum being levied by distress, but 
directs that if the same be not paid'forthwith; or, within a certain 
time therein mentioned, or to be mentioned in |rooh conviction 
or order, the defendant shall be impipisoned^nr imprisoned unless 
the same shall be sooner paid, in every such case the same shall 
^not be levied by distress ; but if the defendant do not pay the 
same, with costs, if awarded, forthwith, or at the time specified 
in the conviction or order, the Justice making such conviction 
or order, or any other Justice of the same District, may issue 
a warrant of commitment requiring the constable to whom jt is 
directed, *to convey the defendant to gaol, to be imprisoned, for 
such time as the statute on which the conviction or order is 
founded shall direct, unless the sum adjudged to be paid, and 
the costs of conveying the defendant to prison (if so ordered), 
shall be sooner paid. [Id. s. 28.]

54. Where the Conviction or Order directs Imprisonment 
only.—Where a conviction does not order the payment of any 
penalty, but that .the defendant be imprisoned for his offence, 
or^here an order is not for the paymenj^ money, but for the 
doing of some other act, and directs that in case of the defen­
dant’s neglect or refusal to do such act he shall be imprisoned, 
and the defendant neglects or refuses to do such act, then the

viction or order is founded authorizes the issuing thereon of a warrant of dis­
tress. 21 & 22 Viet., c. 173. e. 5.
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Justice making |he conviction or ordçr, or some other Justice, 
may issue a warrant of commitment for conveying the defendant 
to the gaol, to be imprisoned for such time as the statute on 
which the cpnviction or order is founded shall direct ; and in all 
such cases where, by such conviction or order, any sum for costs 
shall be adjudged to be paid by the defendant to the prosecutor 
or complainant, such sum may, if the Justice think fit, be Levied 
by warrant® of distress in manner aforesaid, and in default of 

l distress the defendant maybe committed to gaol, to be imprison­
ed for not exceeding one calendar month [see S. P.], to com­
mence at the terminatibn of the imprisonment he shall then 
be undergoing, unless the sum for costs and all costs of the 
distress, commitment, and of conveying the defendant to prison 
(if so ordered), shall be sooner paid. [Id. s. 24.]

|^65. Consecutive Imprisonments.—Where a Justice upon any 
information or complaint as aforesaid, shall adjudge the defen­
dant to be imprisoned, and such defendant shall (a) then be in 
prison or undergoing imprisonment upon a conviction for any 
other offence, the warrant of commitment for such subsequent 
offence shall be forthwith delivered to the gaoler to whom it is 
directed, and the Justice issuing the same may order therein 
that the imprisonment for such subsequent offence shall com­
mence at the expiration of the imprisonment to which the defen­
dant has been previously sentenced. [Id. s. 25.]

56. Recovery of Costs when Information dismissed.—When 
any information shall be dismissed with costs, the sum awarded 
for costs in the order of dismissal may be levied by distress on 
the goods of the prosecutor or complainant, and in default of 
distress, the prosecutor or complainant may be committed to the 
gaol for not exceeding one calendar month [see S. P.,] unless 
such sum, and the costs of the distress, of the commitment, and 
of conveying him to prison (the amount being ascertained and 
stated in the commitment), shall be sooner paid. [Id. s. 26.]

(a) This section,applies equally te a case where a defendant is at one and 
the same time sentenced for several oflenoes, as to a case in which he is al­
ready in prison. [£. v. Cutbuih, 2. L. R. (Q. B.) 379, and Treat. 31 J.P. 433.)

tm
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57. Distress Warrant after Appeal.—After an appeal 
against any such conviction or order, if decided in favour of the 
respondents, the Justice who made the conviction or order, or 
any other Justice of the same District, may issue such warrant 
of distress or commitment for execution, as if no such appeal 
had been brought. [Id. s. 27.]

68. Costs of Appeal..—If upon such appeal the court of 
quarter sessions shall order either party to pay costs, the order 
shall direct such costs to be paid to the Clerk of the Peace, to 
be by him paid over to the party entitled to them, and shall 
state within what time such costs shall be paid ; and if the same 
are not paid within the time limited, and the party ordered to 
pay them is not bound by recognizance conditioned to pay such 
costs, the Clerk of the Peace shall, upon application of the party 
entitled to the costs, or any person on his behalf, and on payment 
of a fee of twenty-four cents, grant to the party applying a cer­
tificate that the costs have not been paid ; and upon production 
of the certificate to any Justice, he may enforce the payment of 
such costs by warrant of distress ; and in default of distress may 
commit the party against whom the warrant was issued for not 
exceeding three calendar months, unless the costs, and all costs 
of the distress, and of the commitment and conveying the party 
to prison, if so ordered (the amount being ascertained and stated 
in the commitment), shall be sooner paid. [Id. s. 27.] (a)

59. Payment of Penalty, Costs, etc.—Where any person 
against whom a warrant of distress shall issue as aforesaid, shall 
pay or tender to the constable having the execution thereof the 
sum or sums mentioned in the warrant, with the amount of ex­
penses of the distress up to the time of payment or tender, the

(a) Fine or Imprisonment.—In some cases, such as malicious injuries to 
property, assaults, <fcc., the Magistrates can either fine or imprison ; on the 
question as to whether the Magistrate will find or imprison, he will be 
guided by the circumstances of each case ; for instance, in a case of aggravated 
assault on a woman, the punishment in all bad cases should be imprisonment ; 
so also should cases of assault on Constables, where the attack is wanton and 
unprovoked and the injury serious. The flagrancy of the offence, its publie 
nature, and other considerations, will weigh with the Justice in deciding as to 
whether he will fine or imprison.
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constable shall cease to execute the same ; and in all cases where 
any person shall be imprisoned for non-payment of any penalty 
or other sum, he may pay to the keeper of the prison the sum 
mentioned in the commitment, with the costs and expenses (if 
any) also mentioned therein, and the keeper shall receive the 
same and discharge such person, if he be in his custody for no 
other matter. [Id. s. 28.] (a)

60. One Justice may receive Informations and grant War­
rants of Execution, etc.—In all cases of summary proceedings 
before a Justice upon any information or complaint as aforesaid, 
one Justice may receive the information or complaint, and grant 
a warrant or summons thereon, and may issue his summons or 
warrant for the attendance of witnesses, and do all other neces­
sary acts and matters preliminary tojjrfc hearing, even in cases 
where by the statute such information or complaint must be 
heard and determined by two or more Justices ; and after the 
case has been heard and determined one Justice may issue all 
warrants of distress or commitment thereon. [ Id. s. 29.]

61. Another"Justice may hear.—The Justice who so acts 
before or after such hearing, need not be the Justice or one of 
the Justices before whom the case shall be heard and determined, 
but where by statute it is required that any information or com­
plaint shall be heard and determined by two or more Justices, 
or that a conviction or order shall be made by two or more Jus­
tices, such Justices niust be present and act together during the 
whole of the hearing àpd determination of the case. [Id. s. 29.]

62. Payment ofPenalties, etc.—In every warrant of distress, 
the constable or other person to whom it is directed shall be

(a) Distress Warrant how executed.—In executing a distress warrant, 
Constable cannot break open doors, but must wait until he can obtain admit­
tance ; he may, however, break open the doors of another person if the goods 
of the person against whom the warrant is directed have been removed there 
to avoid seizure, but if the goods are not found he will be a trespasser and 
must abide the consequences ; no prudent Constable would run such a risk. 
The Constable should make the person, on whose behalf the distress is made, 
point out the goods to be levied on ; he is bound to shew his warrant to the 
person whose goods are aisbfqined, if he be so required, and to permit a copy 
to be taken, but he must not put with the warrant out of his possession.
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\ thereby Ordered to pay the amount of the sum to be levied to the 
Clerk of the Peace, and if received by pie constable or the gaoler, 
the same are to be paid over by him to the clerk. [Id. s. 81.] 

68. Fokms.—The forms in the schedule, or forms to the 
like effect, are to be valid. [/<f. s. 82.]

IMPERIAL ACT 11 & 12 VICTORIA, Cap. 43. 
Appéndix of Forms.

No. 1.
Summons to the Defendant upon an Information or Complaint.

---------District, t Newfoundland.
------to wit. $

To A. B. of------, Fisherman.
Whereas information hath this day been laid [or complaint hath this 

dap been made] before the undersigned Justice of the Peace for 
the said District, for that you [Acre state shotily the matte* of the 
information or complaint] : These are therefore to command you, in
Her Majesty’s name, to be and appear on ------, at ------ o’clock in the
forenoon, at ---------, before such Justices of the Peace for the said Dis­
trict as may then be there, to answer to the said information or com­
plaint, and to be further dealt with according to Law.

Given under my Hand and Seal, this------day of
------, in the year of our Lord--------- at----------
in the District aforesaid.

J. S. (L.B.)

f No. 2.
Warrant where the Summons is disob^/ed.

To the Constable of------ and to all other
Constables in the said District.

Whereas on------last past information was laid [or complaint was
mode] before the undersigned, Justice of the Peace for the said District

Note.—All the forms here given should be headed like this first one. 
Newfoundland, &c., and all should have the seal of the Justice.

»
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for that A. 13. [jfc., as in the summons] : And whereas I then issued my 
summons unto the said A. 13., commanding him, in Her Majesty’s name, 
to be and appear on at o’clock in the forenoon at before 
such Justices of the Peace for the said District as might then be there, 
to apswer to the said information or complaint, and to be further dealt 
with according to Law : And whereas the said A. 13. hath neglected to 
be or appear at the time and place so appointed in and by the said 
summons, although it hath now been proved to me upon Oath that the 
said suiAmons hath been duly served upon the said A. 13. : These are 
therefore to command you, in Her Majesty’s name, forthwith to appre­
hend the said A. 13., and to bring him before some Justice of the Peace 
for the said District, to answer to the said information or complaint, and 
to be further dealt with according to Law.

Given under my Hand and Seal, this day of 
, in the year of our Lord at 

in the District aforesaid.
J) S., J. P. (l. s.)

No. 8.
Warrant in the First Instance.

To the Constable of District, &c.
Whereas information on oath hath this day been laid before the 

undersigned Justice of the Peace for the said District, for that A. B. 
[here state shortly the matter in the information] : These are therefore 
to command you, in Her Majesty's name, forthwith to apprehend the 
said A. B., and to bring him before me or one of Her Majesty’s Justices 
of the Peace foç the said District, to answer to the said information, and
to be further 4ealt with according to Law.

» /
^ Given under my Hand and Seal, this day of

, in the year of our Lord at 
in the District aforesaid.

J.S.,J. P. (L.8.)

No. 4.

Warrant of Committal for safe Custody duriny an Adjournment of the
Hearing.

To W. T., Constable of and to the 
Keeper of the Gaol at

Whereas on last past information was laid [or complamt was 
made] before the undersigned Justice of the Peace for the said District 

w
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for that [^-c., as w wihmom] : And whereas the hearing of thé 
same is adjourned to the day of instant at o’clock in the 

I forenoon at and it is necessary that the said A. B. should in the 
meantime be kept in safe custody : These are therefore to command 
you the said Constable, in Her Majesty’s name, forthwith to convey the 
said A. B. to the gaol at , and there deliver him into the custody 
of the Keeper thereof, together with this Precept ; and I hereby com­
mand you the said Keeper to receive the said A. B. into your custody in 
the said gaol, and there safely keep him until day of instant, 
when you are hereby required to convey him the said A. B. at the time and 
place to which the said hearing is so adjourned as aforesaid, before such 
Justice of the Peace for the said District as may then be there, to answer 
further to the said information or complaint, and to be further dealt with 
according to Law.

Given under my Hand and Seal, this day of 
in the year of our Lord at 

in the District aforesaid.
J. S., J. P. (l. s.)

No. 6.
Recognizance for the Appearance of the Defendant where the cate is 

adjourned, or not at once proceeded with.
Proceed as in Form, (S. 1), page 88, and then endorse this condition.

The condition of the within written Recognizance is such, that if 
the said A. B. shall personally appear on the day of instant at 

o’clock in the forenoon at before such Justice of the Peace for 
the said District ap ma££hen be there, to answer further to the informa­
tion [or complaint] of C. D. exhibited against the said A. B., and to be 
further dealt with according to Law, then the said Recognizance to be 
void, or else to stand in full force and virtue.

No. 6.
Summons of a Witness.

To E. F. of in the said District of 
Whereas information was laid [or complaint was made] before the 

undersigned Justice of the Peace for the said district, for that [dfc., as in 
the summons] ; and it hath been made to appeaXto me [upon oath] that 
you are likely to give material evidence on betihlf of the [prosecutor, 
or complainant, or defendant] in this behalf : These arç therefore to 
require you to appear on the day of at o'clock in the forenoon
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at before such Justice of the Peace for the said District as may 
then be there, to testify what you shall know concerning the matter of 
the said information [or complaint.]

Given under my Hand and Seal, this day of 
in the year of our Lord at 

in the District aforesaid.
T. Wills, J. P. (l. s.)

»
No. 7.

Warrant where a Witness has not obeyed a Summons.

To the Constable of and to all other 
Constables in the said District.

Wheeeas information was laid [or complaint was made] before the 
undersigned Justice of the Peace for the said District, for that [jjr., as 
in the summons] ; and it having been made to appear to me upon oath 
that E. F. of in the said District, Labourer, was likeBy to give 
material evidence on behalf of the [prosecutor], I did duly! issue my 
summons to the said E. F., requiring him to be and appear on 
at o'clock in the forenoon of the same day at before such
Justices of the Peace for the said District as might theu be there,
to testify what he should know concerning the said A. B., or the mat­
ter of the said information [or complaint] : And whereas proof hath 
this day been made before me upon oath of"» such summons having 
been duly served upon the said E. F., and of a reasonable sum having 
been paid [or tendered] to him for his costs and expenses in that behalf : 
And whereas the said E. F. hath neglected to appear at the time and 
jftace appointed by the said summons, and no just excuse hath been 
offered for such neglect : These are therefore to command you to take 
the said E. F., and bring him on at o’clock in the forenoon 
at before such Justice of the Peace for the said District as may
then be there, to testify what he shall know concerning the matter
of the said information [or complaint].

Given under my Hand and Seal, this day of 
in the year of our Lord at in 

the District aforesaid.
T. Wills, J. P. (l. s.)

x
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No. 8.
Warrant for a Witness in the first instance.

To the Constable of and to all other 
, Constables in the said District.

Whereas information was laid [or complaint was made\ before the 
undersigned Justice of the Peace for the said District, for that [#c., as 
in the summons]; and it being made to appear before me upon oath 
that E. F. of [Labourer] is likely to give material evidence on
behalf of the [prosecutor] in this matter, and it is probable that the 
said E. F. will not attend to give evidence without being compelled 
so to do : These are therefore to command you to apprehend and 
bring the said E. F. before me on the day of at o’clock in 
the forenoon at or before such other Justice of the Peace for the 
said District as may then be there, to testify what he shall know con­
cerning the matter of the said information [or complaint.]

Given under my Hand and Seal, this day of 
in the year of our Lord at in

the District aforesaid.
* T. Wills, J, P. (l. s.)

No. 9.

Commitment of a Witness for refusing to be sworn or to give Evidence.
To W. T., Constable of in the said Dis­

trict of and to the Keeper of the
Gaol at

Whereas information was laid \or complaint was made] before the 
undersigned Justice of the Peace for the said District, for that [^c., as 
in the summons] ; and one E. F., hereinafter called the witness, now 
appearing before me such Justice as aforesaid on at and being 

•equired by me to make oath or affirmation as a witness in that behalf, 
%ath now refused so to do [or being noio here duly sworn as a witness 
in the matter of the said information or complaint, doth refuse to answer 
certain questions concerning the premises which are now here put to him], 
without offering any just excuse for such his refusal : These are there­
fore to command you the said Constable to take the said witness and 
him safely convey to the gaol at aforesaid, and there deliver him 
to the said keeper thereof, together with this Precept ; and I do 
hereby command you the said keeper to receive the said witness into 
your custody in the said gaol, and there imprison him for such his 
contempt for the space of days unless he shall in the meantime
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consent to be examined and to answer concerning the premises ; and 
for your so doing this shall be your sufficient warrant.

Given under my Hand and Seal, this day 
of in the year of our Lord at 
in the District aforesaid.

J. S., J. P. (L. s.)

No. 10. /
Warrant to remand a Defendant when apprehended.

To W. T., Constable of and to the keeper 
of the gaol at

Whereas information was laid [or complaint was niode] before the 
undersigned Justice of the Peace in and for the said District of , 
for that [fyc., as in the summons or warrant] : And whereas the said 
A. B., hereinafter called the defendant, hath been apprehended by war­
rant upon such information [or complamt], and is now brought before 
me as such Justice as aforesaid : These are therefore to command you 
the said Constable, in Her Majesty’s name, forthwith to convey the said 
defendant to the gaol at and there to deliver him to the said
keeper thereof, together with this Precept ; and 1 do hereby command 
you the said keeper to receive the said defendant into your custody 
in the said gaol, and there safely keep him until next, the 
day of instant, when you are hereby commanded to have him 
at at o’clock in the forenoon of the same day, before such 
Justice of the Peace of the said District as may then be there, to 
answer to the said information [or complaint,'] and to be further dealt 
with according to Law.

at
Given under my Hand and Seal^ this 

of in the year of^cmr Lord 
in the District aforesaid .

\ J. S., J. P. (L. s.)

day

ftp. 11.

Conviction for a Penalty to be levied by Distress, and in default of suffi­
cient Distress, imprisonment.

Be it remembered that on the day of in the said District, 
A. B., [hereafter called the Defendant] is convicted before me, the under­
signed Justice of the Peace for the said District, for that [he the said 
Defendant, &c., stating the offence, and the time and place when and where 
committed'] ; and I do adjudge the said Defendant for his said offence, to

9
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pay the Bum of , [stating the penally, and als<>^he condensation, if 
any,] to be paid and applied according to law, and also to pay to the said 
C. D. the sum of for his ousts in this behalf ; and if the said several 
sums be not paid forthwith [or on or before next] *1 order that the 
same be levied by Distress and sale of the Goods and Chattels of the 
said Defendant, and in default of sufficient Distress* X adjudge the said 
Defendant to be imprisoned in the Gaol at , for the space of , 
unless the said several sums, and all costs and charges of the said Distress 
[and of the commitment and conveying of the said Defendant to the said 
Oaol], shall be sooner paid.

Given under my Hand and Seal, the day and year 
first above mentioned, at aforesaid.

T. Wills, J. P. [l. s.]
* Or where the issuing cf a Distress Warrant would be ruinous to the 

Defendant or his family, or it appears that he has no G odds whereon to 
levy a Distress, then, instead of the words between the Asterisks **, say, 
“ then, inasmuch as it hath now been made to appear to me [that the 
issuing of a Warrant of Distress in this behalf would be ruinous to the 
said Defendant and his family,” or, “ that the said Defendant hath no 
Goods or Chattels whereon to Wy the said sums by Distress], I adjudge,” 
&c., as above, to the end. \

No. 12. ^

Conviction for a Penalty, and in default of Payment, Imprisonment.
I Be it remembered, that on the day of , in the 

to wit. I year , at , in the said [District] A. B., [hereafter 
called the DefendantI] is convicted before the undersigned Justice of the 
Peace for the said District, for that [he the said Defendant, &c., stating 
the offence, and the time and place when and where it wa^committed] ; and

Note to Form, No. 11.—This form is used when the Magistrate orders 
the amount to be levied by distress ; in all SQch cases a distress warrant should 
issue in the Form, No. 16.

Nett: to Form, No. 12.—This Form will be the one commonly used by a 
Magistrate, as by the 8. P., p. 122. Justices may commit without issuing 
warrant of distress in all cases where the penalty, including costs, does not 
exceed $24, most cases will be under that amount, and when the pressure of 
imprisonment wont force the defendant to pay the fine, it is scarcely probable 
that it will be recovered under a distress warrant which in ordinary, practise 
is seldom resorted to.

4
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1 do adjudge the said Defendant for his said offence to pay the sum of 
[stating the penalty, and the compensation, if any], to be paid an^ 

applied according to law, and also to pay to the said 0. D. the sum of 
for his costs in this behalf ; and if the said several sums be not paid 

forthwith [or on or before next] I adjudge the said Defendant to 
be imprisoned in the Gaol at for the space of , unless the said ' 
several sums [and the costs and charges of conveying the said Defendant 
to the said Gaol, shall be sooner paid.

Given under my Hand and Seal, the day and year 
first above mentioned, at aforesaid.

T. Wills, J. P., [l. s.]

No. 13.
Tor ni of Order [General.)

Be it remembered, that on complaint was made before the
Undersigned Justice of the Peace for the said District for that [stating 
the facts entitling the complainant to the Order, with the time and place 
when and where they occurred] ; and noirç, at this day, to wit, on at 

the parties aforesaid appear before me the said Justice [or the said 
C. D. appears before me the said Justice, but the said A. B. (hereafter 
called the Defendant) although duly called, doth not appear by himself\ 
and it is now satisfactorily proved to me on Oath that the said Defendant 
has been duly served'mith the Summons in this behalf which required him 
to appear here on this day to answer the said complaint, and to be further 
dealt with according to)law] ; and now, having heard the matter of the 
said complaint, I do aajudge, &c. ; then follow the forms of convictions 
for Penalties 11 & 12, according to the circumstances pf the case from 
the words “I do adjudge.” |

No. 14. 4

Order of Dismissal of an Information or Complaint.
Be it remembered, that on Information was laid [or Complaint 

was made] before the undersigned Justice of) the Peace for the said Dis­
trict of for that [fyc., as m the Summons to the Defendant], and now 
at this day, to wit, on at ‘ , boHi^lie said parties appear before
me in order that I should hear and determine the said information [or 
complaint], [or the said A. B. appeareth before me, but the saul C. D. (the 
complainant) although duly called, doth not appear] ; whereupon the mat­
ter of the said information [or complaint] being by me duly considered, 
[it manifestly appears to me that the said information [or complaint] is

«
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not proved and*] I do therefore dismiss the same, and do adjudge that 
the said C. D. do pay to the said A. B. the sum of for his costs in­
curred by him in his defence in this behalf ; and if the said sum for costs 
be not^aid forthwith [or on or before ], I order that the same be 
levied by Distress and sale of the goods and chattels of the said C.D., 
and in default of sufficient distress inHhat behalf I adjudge the saidC. D. 
to be imprisoned in the Gaol at for the space of , unless the 
said sum for costs, and all costs and charges of the said distress shall be 
sooner paid.

Given under my Hand and Seal, this day of 
, in the year of our Lord at in 

the District aforesaid.
J.S. (l. 8.)

* If the Informant yr Complainant do not appear, these words may 
be omitted. )

,u No. 15.
• • Certificate of Dismissal.

I hereby certify, that an information [or complaint] preferred by 
0. D. against A. B., for that [&c., as in the summons], was this day con­
sidered by me, the undersigned Justice of the Peace for the said District, 
and was by me dismissed with costs.

Dated this day of , 18 . ,
J. S.

' No. 1G.
Warrant of Distress upon a conviction for a Penalty.

To the Constable of , and to all other Constables 
in the said^District. . j

Whereas A. B., late of , [Fisherman] (hereafter called the De­
fendant) was on this day [or on last past] duly convicted before me 
the undersigned Justice of the Peace for the said District, for that 
[statiny thq offence as in the conviction], and it was thereby adjudged that 
the said Defendant should pay [&c., as in the conviction J, and also pay 
the sum of for costs*; and that if the said several sums should not 
be paid [forthwith] the same should be levied by distress and sale of the 
goods and chattels of the said Defendant ; and that in default of suffi­
cient distress the said Defendant should be imprisoned in the Gaol at 

, for the space of , unless the said several sums, and all costs 
and charges of the said distress, and of the commitment and convey-

4
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ing of the said Defendant to the said Gaol, should be sooner paid : 
And whereas the said Defendant being so convicted as aforesaid, and 
being [now] required to pay the said sums of and hath not 
paid the same or any part thereof, but therein hath made default : 
These are therefore to command you, in Her Majesty’s name, forth­
with to make distress of the goods and chattels of the said Defendant, 
and if within the space of days next after the making of such 
distress the said sums, together with the reasonable charges of taking 
and keeping the Distress, shall not t>e paid, that then you do sell the 
said goods and chattels so by you distrained, and do pay the money 
arising by such sale unto the Clerk of the Peace (a) [if no Clerk of 
the Peace, say to me] at , in the said District, that he (or I) may pay 
and apply the same as by law is directed, and may render the over­
plus, if any, on demand, to the said Defendant ; and if no such dis­
tress can be found, then that you certify the same unto me, to the 
end that such further proceedings may be had thereon as to the law 
doth appertain.

Given under my Hand and Seal, this day of 
, in the year of our Lord at 

District aforesaid.
J. S. (l. s.)

%

‘ • No. 17.
Constables Return to a Warrant of Distress.

I, W. T., Constable for the District, hereby certify to Thomas 
Wills, Esquire, Justice of the Peace of the said District, that by virtue 
of this warrant I have made diligent search for the goods and chattels of 
the within-mentioned A. B., and that I can find no sufficient goods and 
chattels of the said A. B. whereon to Jévy the sum within mentioned.

Witness my hand 187 .
W. T.

No. 18.
General Form of Warrant of Commitment.

To the Constables of the District and to 
Keeper of the Gaol at

Whereas on &p., A. B., hereafter called the defendant, appeared 
before me the undersigned Justice of the Peace for the said District, to

(a) Where there is no Clerk of the Peacte, 6 Justice may act as Clerk of 
the Peace, p. 12.
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answer the complaint of C. D. \here gtate comptainf\ and on the con­
sideration of the said complaint, I adjudged the said defendant • to pay 
the sum of dollars forthwith (or on ) and also to pay 
dollars, costs to the said C. D., [to be levied by dutress and gale of the 
defendant'g goods and chattels, and that in default of sufficient distress, 
defendant should be imprisoned for months, and no sufficient distress
whereon to levy said sums having been found] * (omit these words when no 
distress warrant is issued.) Or when thé punishment is imprisonment only, 
omit all the words between the asterisksr I adjudged the said defendant 
should be imprisoned in the said gaol for months (unless the said 
sums should be sooner paid,) (omit these words where the punishment is 
imprisonment only). These are therefore to command you the said Con­
stable to convey the defendant to the said gaol and deliver him to the 
keeper thereof, with this warrant ; and I command you the said keeper 
to receive the defendant in the said gaol, and there imprison him (and 
keep him at hard labour) for the space of months (unless the said
sums should be sooner paid). And for your so doing this shall be your 
sufficient warrant.

Given under my IIand and Seal, this day 
of . 187 , at aforesaid.

T. Wills, J. P. (l. s.)

- No. 19.
Warrant of Dutress for Costs upon an Order for Dismusal of an In­

formation or Complaint.

To the Constables of District.
Whereas on last past information was laid [or complaint was 

made] before the undersigned Justice of the Peace for the said District, 
for that [&c., as in the order of dismissal] ; and afterwards, to wit, on 

at both parties appearing before me, and the said complaint 
[or information] being by me duly heard and considered, and it mani­
festly appearing to me that the said information [or complaint] was 
not proved, I therefore dismissed the same, and adjudged that the said 
C. D., hereafter called the complainant, should pay to the said A. B. 
the sum of for his costs incurred by him in his defence in that 
behalf ; and I ordered that if the said sum for costs should not be 
paid [forthwith] the same should be levied of the goods and chattels 
of the said complainant, [and I adjudged that in default of sufficient 

j distress in that behalf the said complainant should be imprisoned in the 
gaol at [and there kept to hard labour], for the space of

Jr
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unless the said sum for costs, and all costs and charges of the said 
distress, and of the commitment and conveying of the said C. D. to 
the said gaol, should be sooner paid]:* And whereas the said com­
plainant being now required to pay unto the said A. B. the said sum 
for costs, hath not paid the same or any part thereof, but therein hath 
made default : These are therefore to command yon, in Her Majesty's 
name, forthwith to make distress, then follow the words in form 10, 
substituting complainant tor defendant.

No. 20.
to

Commitment for Non-payment of Costs.
This can readily be adapted from the general form of commitment, alter- ' 

ing the words after “ on consideration of the complaint," into, and on the 
hearing of the said complaint, I adjudged the same not to be proven and dis­
missed the said complaint, and adjudged the complainant to pay the defendant 

dollars for the costs incurred by him in his defence, &c., to be levied by 
distress, &o., as in form 18, substituting complainant for defendant.

CHAPTER XIV.
, PRESERVATION OF THK^UBLIC PEACE.

Sections »
1. —Sureties for the Peace, authority

of Justice.
2. —Grounds for Complaint.
3. —Facts necessary to support Com­

plaint.
4. —Who may make Complaint.
5. —Form of Complaint.
6. -“-Summons or Warrant to issue.
7. —Form of Summons.
8. —Form of Warrant.
9. —Hearing.

10. —Entering into Recognizance.
11. —Amount of Recognizances, term

of imprisonment.

£111

fell

/

Sections

12. —Form of Recognizance.
13. —Form of Commitment.
14. —Assault defined.
15. —Common Assault.
16. —Aggravated Assaults on Women

and Children.
17. —Certificate of Dismissal.
18. —Release.
19. —Ouster of Jurisdiction.
20. —Assaulting Clergyman.
21. —Assaulting Magistrate, Ac., at

Wrecks.
22. —Assaults on Peace Officers, or

with intent to Commit Felony

/
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Sections

23. —Assault, occasioning actual bodi­
ly harm.

24. —Assault, Common Indictment.
26.—Assault on any Constable.
26. —Riot defined.
27. —Persons not dispersing after Pro­

clamation.
28. —Apprehension of Oftenders.
29. —Riot or Affray, generally.
30. —Appointment of Special Consta­

bles.

Sections

31. —Oath of Special Constable.
32. —Refusing to be Sworn.

Penalty.
33. —Notice of Special Constable’s ap­

pointment to be sent to Gover­
nor.

34. —Constable may call on By­
stander.

35. —Military Force.
36. —Closing Prblio Houses.

1. One of the most important duties of a Justice of the 
Peace is to preserve the Peace, and to that end he has various 
poj^rs conferred upon him ; ouc of the most ancient and most 
important of those powers is the authority to bind over parties 
to keep the peace. The general authority is contained in the 
Commission in the following words,—

“And to cause to come before you all those who, to any one or more 
of Our people, concerning their bodies, or the firing of their houses, have 
used threats, to find sufficient security for the peace, or their good beha­
viour towards Us and Our people ; and if they shall refuse to find such 
security, then them in our prisons, until they shall find such security, to 
cause to be safely kept.”

Binding over parties to keep the peace is a very useful re­
medy, and will be found suitable to a great variety of cases ; 
it tends to prevent fights and breaches of the peace, and in 
jnatrimonial differences, where threats arc used, it is almost the 
oitiy remedy a Justice of the Peacfrcan apply ; it may not always 
secure peace between the contending parties, but it will aVlcast 
tend to prevent them coming to blows.

2. If a party has sustained violence from another, and has 
reason to believe that it will be repeated, or if without actual 
violence having been committed, he has been threatened with'" 
it, either by words or gestures, and therefore goes ip bodily fear, 
lie may compel the Render to enter into a recognizance, with 
or without sureties, to Jceep the peace\towards him. (Surety 
for good behaviour is vow not used, because the sureties for the^peace 
include sureties for good behaviour.)
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8. To warrant an application against another for sureties 
to keep the peace, the applicant must make it appear from 
reasonable evidence th/t the party against whom he applies 
intends personal violence against him. But actual violence, or 
even threats, will n« be essentially requisite to furnish the evi­
dence ; it may corynst in the looks, gestures, or conduct of the 
party ; but in such case it is necessary for the complainant to 
depose to his belief that such conduct, in fact, amounts to a 
threat of personal violence, and that he is afraid the defendant 
will do him some bodily injury. The complaint should bo made 
soon after the cause of fear has arisen (a).

4. One Justice, upon complaint on oath being made before 
him, that from threats, &c., used within his jurisdiction towards 
complainant, or from threats used against complainant’s wife or 
child, or from threats used by a wife against husband, or husband 
against wife, the complainant fears another person will do him, 
his wife, or child, some personal injury, may issue his summons 
or warrant against the party complained of.

5. Form of Complaint.—
---------District, ) Newfoundland.

------ to wit. J

The complaint, on oath, of A. B., of , in the said District [Fish- 
ennan] before me, the undersigned Justice of the Peace for the said, Dis­
trict, who saith on the day of last, C. D., of \ [ Fisherman] 
(//ere state the threats or other acts of violence of which the. complainant 
ci mplains, in his very tcords, according to the facts, as they took place) and 
t tat from the above and other threats used towards me by the said C. D., 
[ am afraid that the said O. D. will do me some bodily injury. I there­
fore pray that the said 0. D. may be required to find sureties to keep the 
peace and be of good behaviour towards me.

(Sd.) A. B.

Sworn before me, this day of , )
A. D. 187 , at , aforesaid. >

T. Wills, J. P.

(a) The right to apply for sureties to keep the peace, exists only where 
personal violence is apprehended. Not injury to man’s property, (except set­
ting fire to his house).
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6. If the Justice is satisfied that the complaint is bona fide, 
and there is any reasonable ground for apprehension of personal 
violence, he will issue the summons or warrant for the appear­
ance of the defendant.

7. Form of Summons.—(a)
District, ? Newfoundland.

, to wit. \
To C. D.

You are hereby required to appear in your proper person before the 
undersigned Justice of the Peace for the said District, at aforesaid, 
on the day of by.^ _, of the clock in the forenoon of tfhe same 
day, to answer the complaint of A. B. [here state shortly the complaint], 
and to find sureties to keep the peace and be of good behaviour towards 
Her Majesty and all Her liege people^ and especially towards said A. B., 
and to be further dealt with according to Law.

Given under my Hand and Seal, this day of 
A. D. 187 , at aforesaid.

T. Wills, J.T. (l. s.)
8. Form of "Warrant.—(6)

---------District, I " Newfoundland.
— , to wit. 1 •

To the Constables of the said District.
Whereas complaint on oath has this day been made before me, one 

of the Justices of the Peace for the said District, by A. B. of Fish­
erman, that [here state the whole complaint in third person\ : These are 
therefore to comman^LyouTorthwith to arrest the said C. D., and bring 
him before me or some other Justice for the said District to answer the 
said complaint and to be further dealt with according to Law.

Given under my Hand and Seal, this day of 
A. D. 187 , at aforesaid.

T. Wills, J. P. (l. s.)
9. Upon the party being brought before the Justice, the 

complaint is read over to him and ho is asked if he have any 
cause to shew why he should not give the required sureties. The 
practice is, to conduct the hearing as an ordinary case of sum­
mary conviction (c).

(а) Service should be personal. __
(б) A verbal complaint will do ev*n when party is before the Justice on 

another charge. [24 L. T. (N. 8.) 547. Oke, 1474.] It is only when war­
rant is to issue that information need be in writing and on oath.

(c) It is said that the party complained of cannot be allowed to oontro-

\ ■k
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10. The recognizance can only be to keep the peace and 
he of good behaviour for Twelve months. The defendant cannot 
be convicted of an assault as well (if one was committed at the 
time) against the complainant’s protest, but if a complaint for k 
an assault is dismissed, and the Justice thinks, from the evi­
dence, that such a precaution is necessary, he may require the 
defendant to keep the peace. [Oke, 1,474?} If sureties are re­
quired, and the defendant is not prepared with them, the -case 
should be adjourned, to enable him to get them.

11. The amount of the recognizance should be proportioned 
to the condition in*life of the parties, and the circumstances of 
the case. In default of entering into recognizance, with surety 
or sureties, the defendant is committed to jail ; it must not be for 
more than twelve months [16 A 17 Vic., c. 80, s. 8], and in 
practice will hardly ever exceed three months. The recogni­
zance may be in the following form :

12. Form of Recognizance.—Follow the form 8. 1, page 88, 
and then write on the back of Recognizance,—

u The condition of this recognizance is Such, that if the above boun- 
den O. D. shall keep the peace and be of good behaviour towards the Queen 4 
and all her liege people, and especially towards , of , aforesaid, 
Fisherman, [the complainant] for the term of twelve months now next 
ensuing, then the said recognizance shall be void, or else to remain in its 
full force.”

18. Form of Commitment fob want of Sureties to keep1' 
the Peace.—
---------District, ? Newfoundland.

to wit. \
To the Constables of the said District, and the 

Keeper of the Gaol at
Whereas A. B., &c., [here recite the complaint as in the warrant] and

\ ■

vert the truth of the facts stated in the complaint. [B. v. î)oherty, 13 East 
171.] All he is allowed to do, being to shew that the complaint is preferred 
from malice only, or explain parts of the case that may be ambiguous.

Costs.—Oke holds that the defendant, when ordered to ente^into Recog­
nizance, must pay the fees for it, or Clerk of the Peace (or Magistrate where 
no Clerk) may refuse to prepare it until such fees are paid, and if not paid, 
the defendant stands committed in default of Recognizance. [Oke. Noter 
1473.]' It is doubtful whether 11 & 12 Vic., c. 43, is applicable.
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whereas the said C. I), was this day brought before me, Thomas Wills, 
a .Justice of the Peace for the said District, at , to answer the said 

%oomplaint ; end I the said Justice have ordered aiijl adjudged that the 
said C. D. shall enter into his own recognizance in the sum of dollars, 
with two sureties in the sum of dollars each, to keep the peace and 
be of good behaviour towards Her Majesty and all her liege people, and 
particularly towards the said A. B., for the term of months now next 
ensuing, and inasmuch as the said C. D. hath refused or is unable to enter 
into the said recognizance with such sureties, 1 hereby command you the 
said Constables or one of you forthwith to convey the said C. D. to the said 
Gaol and to deliver him to the Keeper thereof with this warrant ; and I 
command you the said Keeper to receive the said C. I). into your custody 
in the said Gaol, and there safely keep him for the space of months, 
unless in the meantime he enter into the said recognizance with such 
sureties.

Given under my Hand and Seal, at , aforesaid, 
this day of , A. D. 187 .

T. Wills, J. P. -
14. Assault Defined.—An assault is an attempt by force, 

or violence, to do bodily injury to another. It is an act of ag­
gression done against or upon the person of another without 
his consent ; not necessarily against his will, if by that is implied 
an actual resistance or expression of objection made at the time. 
It is not necessary that the party should receive an injury, as 
striking or throwing a stone, or riding at another, or striking a 
horse whereon another is riding, whereby he is thrown, or hold­
ing up the hand in a threatening manner, or any other circum­
stances denoting at the time an intention, coupled with a present 
nbility, of using actual violence against the person, will con­
stitute an assault. If the person be actually struck or even 
touched, the offence is a battery, which includes an assault. 
But in order to constitute an assault punishable by the criminal 
law, the act must have been dXe with a hostile intention ; for 
instance, placing the hand on another person’s shoulder to call 
his attention to the hose otf% lire engine, is not such an assault. 
MSe words do not amount to an assault. A breach of the peace 
caSonly be justified when used to prevent a breach of the peace, 
although the circumstances of the provocation may be taken 
into consideration in awarding the punishment. It is clearly

V
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established by the recent case of II. v. Pearson, 89 L. J. (M. C.) 
76, and 22 L. T. (N.) 126, that Justices have no summary juris­
diction in any case of assault where a question of title arises, 
although there may have been an excess of force or violence in 
the assault. The remedy will be by indictment. In a prosecu­
tion for assaulting the constable, it is sufficient to prove that he 
acted in that character without producing his appointment, al­
though ho may have been appointed under a local Act. [Berry­
man v. Wise, 4 T. R. 866, and Butler v. Foul, 1 C. & M. 622.] 
Stone, p. 62.

16. Common Assault.—Where any person shall unlawfully 
(a) assault or beat any other person, two Justices of the Peace 
upon complaint (6) by or on behalf of the party aggrieved, may 
(c) hear and determine such offence—Punishment, on conviction, 
at the discretion of the Justices, either by imprisonment in gaol 
for not exceeding two months (d), or else such fine as shall 
appear to them to be meet, not exceeding, together with cost| 
(if ordered), the sum of twenty-four dollars ; and if not paid,

(a) Whore stones were thrown by a mob at a Constable, but no evidence
was given showing from which of ten persons who were summoned the blow 
proceeded, it was held that the Justices were right in dismissing the cbtaplaint, 
and that in such a case the rule that all were equally guilty participators did 
not apply. [Tuckey v. Little, 27 «7. P. 135.] 1 •

(b) The complaint, under the 42nd and 43rd sections, need not be upon 
oath unless a warrant be granted ; the proceedings being, under the 76th sec­
tion, regulated by Jervis’s AcV^nctHhere being nothing in that Act which re­
quires the information on which a summons issues to be on oath. The pom- 
plaint under s. 42, may be “ by or on behalf of the party aggrieved,” thus 
enabling a parent or a friend to complain on behalf of a child, and under s. 43 
by the “ party aggrieved or otherwise,” t. e., either the party or a stranger. * 
[25 J. P. 658.]

(c) The jurisdiction of the Justices will not bo taken away by the parties 
Settling the matter without the sanction of the Justices. They can still hear, 
and if the evidence be sufficient, convict of the oflence. [Ex parte Bryant, 
27 J. P. 332.]

(d) If an assault on a Constable be such as might be justified in point of 
law, if the complainant had not been acting in the execution of his duty as a 
Constable, it will be necessary to proceed for the ofience of assaulting him in 
the execution of his duty.

ï
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either immediately after conviction or within such period as the 
said Justices shall appoint, imprisonment in gad, with or with­
out hard labor, (a) for not exceeding two months (6), unless such 
fine and costs be sooner paid. [24 & 25 Vic., c. 100, s. 42.] 
No appeal.
t 16. Aggravated Assault on Women and Children.—When 

any person shall be charged beforé^wo Justices of the Peace (c)' 
or a Stipendiary Magistrate with an assault or battery upon any 
male child, whose age shall not, in the opinion of such Justices, 
exceed fourteen years, or upon any female, either upon the com­
plaint of the party aggrieved or otherwise, the said Justices, if 
the assault or battery is of such to aggravated nature (d) that 
it cannot in their opinion be sufficiently punished under the pro­
visions hereinbefore contained as-to common assaults and batte­
ries, may proceed to hear and determine the same in a summary 
way—Punishment, on conviction, by imprisonment in gaol, with 
or without hard labor, for not exceeding six months, or a fine 
not exceeding (together with costs) ninety-six dollars, and in 
default of payment, imprisonment in gaol, for not exceeding six 
months (but not exceeding two months if the penalty does not 
exceed five pounds, see 8. P.), unless such fine and costs be 
sooner paid ; and if the Justices shall so think fit, in any of the 
said cases, shall be bound (t. #., in a specific sum), to keep the 
peace and be of good behaviour for any period not exceeding

nder e(a) Consol. 8tat. p. 281. In all sentences of imprisonment under sum­
mary convictions, such sentence of imprisonment may be with hard labour 
during the term of imprisonment, in the discretion of the convicting Justice.

(b) The term of imprisonment is now regulated by the amount of the 
penalty. (Bee “ Small Penalties Act,” Cap. 13 p. 121.)

(e) Bee p. 9, Manual, as to power of J. P. when Stipendiary Magistrate 
absent, <£o. ^

(d) A conviction may be sustained, although evidence may be given in 
support of a higher offence than that of a*ault, as rape, as the Justice may 
coqsider such evidence insufficient or untrue. If, however, a felony be proved, 
the offender phould be committed for trial. [£x parte Thompson, 30 L. J. 19, 
and Wilkinson v. Dutton, 32 L. J. 152.] \

£
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six (a) months from the expiration of such sentence. [Id. s. 48.] 
No appeal. '. f*

17. Ckbtifioatk or Dismsbil.—If the Jnstioes upon the 
hearing of any such case of assault or battery upon the merits^ 
where the complaint was preferred by or on behalf of the party 
aggrieved, under either of the last two preceding sections, shall

Adeem the offence not to be proved, or shall find the assault or 
battery to have been justified, or so trifling as not to merit any 
punishment, and shall accordingly dismiss the complaint, they 
shall forthwith make out a certificate (6) under their hands, 
stating the fact of such dismissal,.and shall deliver such certifi­
cate to the party against whom the complaint was prqferifed. 
[Id. s. 44.] . • ' *' T. ,

18. Bblkass.—If any person shall have obtained such cer­
tificate, or having been convicted, shall have paid the whole 
amount adjudged to be paid, or shall have suffered the imprison­
ment, or imprisonment with hard labor, awarded, in every such

N/ " "V
(a) If an offender who has been adjudged to pay a fine, and in default to 

be imprisoned, and to enter into i recognizance to keep the ped$e at the expi­
ration of his sentence, should pay the penalty, after having been in prison for 
some time, the recognizance mast be entered into immediately on the payment 
of the penalty, this being the expiration o{ his sentence ; and the warrant of 
detention, consequent on his refusal to be so bound, should, it seems, be con­
tained in the warrant of commitment for the assault. It is doubtful whether 
the convicted party can be ordered to find sureties for his good behaviour.

(ft) The Justices cannot refuse to grant this certificate, but it is not neces­
sary to draw it up unless applied for [Hancock v. Somet, 29 L. J. 196] ; and 
the word-*' forthwith” means “ forthwith upon application.” [Cottar vXHeth- 
erington, 28 L. o. 198.] The certificate'can be granted in those cases only 
where the complaint is dismissed upon thq méritait. «., after a hearing of the 
case ; the decisions in Tunnecliffe v. Tedd, 12 J. f. 249, and Bradshaw v. 
Vaughton, 25 J. P. 102, will therefore cease to be of any authority under the 

| present statute. [25 J. P. 658.] This certificate cannot be granted unless 
the complaint is preferred “ by or on behalf of th<> party aggrieved.” The 
certificate will be a bar to an indictment for Unlawfully wounding [B. v, El- 
rimgtdn, 31 L. J. 14] ; but not to an indictment for manslaughter, [B. v. 
Morris, 31 <7. P. 516.] The certificate will not prevent Justices ordering the 

. defendant to enter into a recognizance to keep toe peace. [Ex parte Davis, 
35 J. P. 651.] As to the assault charged In an indictment being the aam« M 
that referred to in the certificate, see B. v. Westley, 22 J. P. 487.

<>
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case he shall be released (a) from all further or other proceed­
ings, civil or criminal, for the same cause. [Id. s. 45.]

19. Oustbb or Jurisdiction.—In case thef Justices should 
find the assault; or battery complained of to haW been accom­
panied by any attempt to commit felony, or be of opinion that 
the same is, from any other circumstance, a fit subject for a 
prosecution by indictment, they shall abstain from any adjudi­
cation thereupon, and shall deal with the case, in all respects, 

' in-the same manner as if ttiey had no authority finally to hear 
and determine the same : < Provided also, that nothing herein 
qpntained shall authorize any Justice to hear and determine any 

/ case of assault or battery in Vhioh any question shall arise as 
to the title (6) to any lands, tenements, or hereditaments, m any 
interest therein or accruing tl^refrom, or as to any insolvency or 
any execution under the prqcess of any courtof justice. [Jd.s.46.]
„ 20. Assaulting Clergymen, etc.—Whosoever shall, by
threats or force, obstruct or prevent, or endeavour to obstruct or 
prevent any clergyman or other minister in or from celebrating 
divine service, or otherwise officiating in any church, chapel, 
meeting-house, or other place of divine worship, or in or from 
the performance of his duty in the lawful burial of the dead in 
any churchyard or other burial-place, or shall strike or offer any 
violence to, or shall, upon any civil process, or under pretence 
of executing any civil process, arrest any clergyman or other

(a) But if there be neither a dismissal with a certificate thereof, nor a 
conviction, but merely an order for the defendant to enter into his recogni­
zance to keep the peace and pay the costs thereof, no release can be pleaded./ 
[Hartley v. Hindmarsh, 35 L. J. 264. | Conviction, with payment of the fine, 
is an answer to an action for injuries to business occasioned by the assault. 
[Solomon v. Frinigan, 30 J. P. 756.]

There must be some colour of title, the bare assertion of right being 
insufficient to oust the jurisdiction of the Justices. (See cases under •• Ousteb 
or Jurisdiction,” title “ Practice," post, and pages 14 and 16 Manual.) 
Justices cannot convict where the assaultilhs arisen from any of the causes 
mentioned in the proviso to the 46th section, although there may have been 
excess of force or violence. [B. v. Pearson, 34 J. P. 582.] If the summary 
jurisdiction is ousted, the Justices may commit for trial at the Supreme Court 
or Quarter Sessions.

« /
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minister who is engaged in, or to the knowledge of the offender 
is about to engage in, any of the rites or duties in this section 
aforesaid, or who to the knowledge of the offender shall be going 
to perform the same, or returning from the performance thereof, 
shall be guilty of a misdemeanor.—Pun. imprisonment not ex­
ceeding two years. [Id. s. 86.] Indict, offence.

21. Assaulting Magistrate, kto., on account or Wreck.—
Whosoever shall assault and strike or wound any magistrate, 
officer, or other person whatsoever lawfully authorized, in or on 
account of the exercise of his duty in or concerning t^ie preser­
vation of any vessel in distress, orp{ any vessel, goods, or effects 
wrecked, stranded, or cast on shore, or lying under water, shall 
be guilty of a misdemeanor.—Pun. imprisonment not exceeding 
two years. [Id. s. 87.] Indict, offence. e x

22. Assault with Intent? to Commit Felony, or on Peace 
Oppicbrs, etc.—Whosoever shall assault any person with intent 
to commit felony, or shall assault, resist, or wilfully obstruct any 
peace officer in the. due execution of his duty, or any person 
acting in aid of such officer, or shall assault any person, with 
intent to resist or prevent the lawful apprehension or detainer 
of himself or of any other person for any offence, shall be guilty 
of a misdemeanor.—Punishment under foregoing section not ex­
ceeding two year’s imprisonment.—Indict, offence.

28. Whosoever shall be convicted upon an indictment for 
any assault occasioning actual bodily harm.—Punishment im­
prisonment not exceeding one year.

24. 'Whosoever shall be convicted upon an indictment for 
a common assault.—Punishment imprisonment not exceeding 
one year.

25. ' Assault on ant Constable.—Where any person is con­
victed of an assault on any constable when in the execution of his 
duty (a), such person shall be guilty of an offence against this Act,

(o) It is sufficient in the case of all peace officers to prove that they acted 
in that character, without producing their appointment [Berryman v. Wise, 
4 T. R. 866] ; and ii^Butler v. Ford, 1 0. & M. 622, the Com* held that 
proof of acting was sufficient, although the constable was appointed under a

>



and shall in the discretion of the court, be liable either to pay a 
penalty not exceedâ&g ninety-six dollars, and, in default of pay­
ment, to be imprisoned, with or without hard labor, for a term 
not exceeding si* months, or to be imprisoned fomany term not 
exceeding six months, or in case such person has been convicted 
of a similar assault within two yeaYs, nine months, with or with­
out hard labor. [84 & 85 Viet., c. 112, s. 12] (o).

26. Biot Definbd.—A riot is a tumultuous disturbance of 
the peace by three or more persons assembling together with an 
intent to assist each other in the execution of some enterprise 
of a private nature, and afterwards actually executing the same 
in a violent and turbulent manner to the terror of the people, 
whether the act intended were of itself lawful or unlawful. If, 
after so assembling, they do not proceed to execute their purpose, 
it is an unlawful assembly only—if they proceed to execute the 
act, but do not execute it, it is called a rout. The distinction 
between a riot, rout, and unlawful assembly, has thus been

local Act. In 12. v. Forbes and another, 10 Cox C. C. 382, the defendant was 
convicted before the Recorder of London for assaulting two police officers who 
were in plain clothes, although the prisoners contended that they did not know 
that the men were constables. A person charged in the information with as­
saulting a constable in the execution of his duty.cannot be convicted of a 
common assault on the hearing of such information [12. v. BrickhaU, 33 L. J. 
156] ; but a fresh information may be laid. On an indictment for assaulting a 
constable in the execution of his duty, it appeared that the assault was com­
mitted whilst the constable was attempting to arrest the accused on suspicion 
of having stolen trees under the vaine of one pound which the accused was 
carrying—to show that the constable was justified in suspecting and arresting 
the accused, the constable was allowed to be examined in chief as to the general 
character of the accused, but not as to the ground of his suspicion. [12. v, 
Tuberfield, 11 L. T. 385.]

(a) This section does not create the oftence of assaulting a constable ; but 
when any person is^nnmarily convicted of an assault on a constable under 
any of the several statutes relating to borough, county, special, or other con­
stables, then the penalty or imprisonment authorized by this section is substi­
tuted for the punishment imposed by any former statute. The right of appeal 
given by any statute does not appear to be afleeted. The punishment for the 
offence of “ resisting a constable in the execution of hie duty" is not altered 
by this section.
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stated :—A riot is a tumultuous meeting of persons who are 
guilty of actual violence ; a rout where they endeavour to com­
mit an act which would make them riotous ; and an unlawful 
assembly where they meet with an intention to make a riot, but 
neither carry their purpose into effect nor make any endeavours 
towards it. [2 Ch. Crim. Law, 2nd ed. 481, notes citing 8 Inst.
176 ; Hawk, b, 2, c. 66, ss. 1, 8, 9.]

It is laid down by Boothby, that any meeting whatever of 
great numbers of people with such circumstances of terror as 
cannot but endanger the public peace, or excite alarm amongst 
persons of reasonable firmness and courage, is unlawful. The 
jury should consider whether the circumstances are such as that 
persons having families and property there, would have reason­
able ground to fear a breach of the peace ; and evidence was 
held to be receivable from a superintendent of police, that per- t. 
sons had complained to him of being alarmed by the meeting 
which defendant had attended, and where violent speeches were 
delivered, and that it was not necessary to call the persons who 
made the complaint.— [Boothby's Syn., p. 886.] —But the exhi­
bition and demonstration of physical force, that is, the mere 
display of numbers, without any evidence that such force was 
used or threatened to be used, or without other circumstances 
calculated to produce alarm, as, for instance, being armed with 
bludgeons, Ac.^will not render a meeting illegal, provided the k 
object of such meeting be not in itself unlawful. [O'Connell’s 
Case.] The persons engaged in an unlawful assembly, rout, 
or riot, may be required to enter into sureties to answer an in­
dictment for a misdemeanor, at the Quarter Sessions or Supreme 
Court, and be punished on conviction by fine or imprisonment, or 
both ; but if the offenders amount to twelve in number, and do 
not disperse after proclamation as hereinafter mentioned, it is 
a felony. /

27. Pebsons hot Dispersing after Proclamation.—If any 
persons to the number of twelve or more, being unlawfully, 
riotously, and tumultuously assembled together, to the distur­
bance of the public peace, and being required by any justice, 
sheriff, mayor, bailiff, &o., by proclamation in the King’s name

1
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(in the exact form (a) mentioned in the 2nd section, except th«i 
substitution of the “ Queen" for the “ King,” R. v. Child, 4 0, 
and P. 442), to disperse themselves, and peaceably depart,Shall, 
to the number, of twelve or more, unlawfully, riotously, »nd 
tumultously remain or continue together, for one hour after 
such proclamation—Felony [1 Geo. 1, stat. 2, c. 6, s. 1], and 
nr triable at the sessions. Opposing or obstructing by force any 

^ person malting such proclamation ; and persons so being riot­
ously assembled, to the number of twelve or more, to whom 
proclamation should have been made, if the same had not been 
hindered, and not dispersing within one hour, having knowledge 
of such hindrance—Felony [1 Geo. 1, stat. 2, c. 6, s. 6], and 
not triable at the sessions. ,

28. Apprehension op Offenders.-*—Persons so assembled, 
and not dispersing within one hour after proclamation, may be 
seized by any justice, sheriff, mayor, peace officer, or other per­
son commanded by them respectively to assist, and forthwith 
carried before a justice. [l)Geo. 1, stat. 2, c. 6, s. 8.]

29. Riot or Apprat generally.—Persons'guilty of a riot, 
affray, or other disturbance of the public peace, may be appre­
hended at the time without a warrant,, and conveyed before a 
justice, Who may bind them over to keep the peace, or commit 
them for trial for a misdemeanor

80. Whenever it shall be found that the ordinary constabu­
lary force is insufficient to maintain the public peace of any 
locality, any stipendiary Magistrate, or in his absence a Justice, 
may call on and appoint such number of persons as may be

(o) The Justice of the Peace or other person authorized by this Act to 
make the said proclamation, shall among the said rioters or as near to them 
as he can safely come, with a loud voice command or cause to be commanded, 
silence to be whilst proclamation is making, and after that shall openly and 
with lond voice make, or cause to be made, proclamation in these words, or 
like in eflect :—Our Sovereign Lady the Queen chargeth and commandeth all 
person» being assembled, immediate% to disperse themselves, and peaceably to 
depart to their habitations or to their lawful business upon the pains contained 
in the Act made in the first year of King George, for preventing tumults and 
riotous assemblies. God save the Queen; [1 Geo> 1 St. 2, c. 6, sec. 2.]

i*
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deemed necessary to act as fecial constables in such locality} 
and every stipendiary Magistrate or Justice may administer to 
every person so appointed, the following oath :

81. I,----- , do swear that I will well and truly serve our
Sovereign Lady the Queen in the office of special constable for
the district of----- , without favor or affection, malice or ill-will $
and that I will, to the best of my power, cause the peace to be 
kept and preserved, and prevent all offences against the persons 
and properties of Her Majesty’s subjects j and that I will dis­
charge the duties of my said office faithfully, according to law. 
Bo help me God. Cap. 88, s. 7, Consol. 8tat.

82. And if any person, being soi called on or appointed a * 
special constable, as aforesaid, shall tefuse to take said oath 
when required by the stipendiary Magistrate or Justice so ap­
pointing him, he shall be liable to be convicted thereof forthwith, 
before the stipendiary Magistrate or Justice so requiring him, 
and to forfeit and pay such sum of jponey, not exceeding twenty 
dollars, as to said Magistrate or Justice may seem meet, or im­
prisonment for a period not exceeding two calendar months.

, 88. Whenever it shall be deemed necessary Jtb nominate 
and appoint such special constables, notice of such nomination 
and appointment, and of the circumstances which yendered such 
nomination and appointment necessary/ shall be forthwith 
transmitted by the stipendiary Magistrate or Justice making 
such appointment, to His Excellency the Governor in Council. 
Idem., Sec. 8,
^^4. Any constable, in the execution of his duty, may call 

■Jpny by-stander, in the Queen’s name, to aid him in pre­
venting a breach of the peace, whenever a breach of the peace 
is imminent or to aid him in arresting and detaining in custody 
any person who is riotous or disorderly, or is committing a 
breach of the peace ; and if any by-stander shall refuse or neglect 
to aid such constable when so called upon, he shall be deemed 
guilty of a misdemeanor, and may be tried for such offence in a 
summary manner before a stipendiary Magistrate, and, on con­
viction, may be fined a sum not exceeding ten dollars, or be

D
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imprisoned |or a period not exceeding ten days. (89 Vic., Cap. 11 
Sec. 18.) ^

85. Miutabt Force.—If H should be found that the civil
power is insufficient^ the military may be called upon by the 
Magistrates to act.y It is scarcely necessary to observe, that 
their active services should not be required unless it is evident 
that the constabulary force is inadequate to maintain the peace. 
It may, however, be expedient to request the military to hold 
themselves in readiness, as the knowledge of such a step having 
been taken by the Magistrates, will frequently prevent an out­
break, by convincing the parties of the power and determination 
of the Magistrates to suppress any disturbance which may arise. 
The officer in command requires a written application to be made 
for the aid of the military, in order that he may be enabled to 
produce it at any future time as his protection against personal 
responsibility. J - \

86. Olosino Public Houses.—By Section 24, License Act, 
1876,—Any two Justices of the Peace, or any Stipendiary Ma­
gistrate, acting for any district or place where any riot or tumult 
happens, or is expected to happen, or where any election may 
be taking place, or is about to take place, may order every 
Licensed Person, in or near the place where such riot or tumult 
happens or is expected to happen, or where such election is tak­
ing place or is about to take place, to dose his premises during 
any time which the Justices or Magistrate may order ; and any 
Person who keeps opeiyffiis premises for the salp of Intoxicating 
Liquors during any time during which the Justices have ordered 
them to be dosed, shall be subject to a penalty ‘not exceeding 
one hundred dollars ; and it shall be lawfiil for any person, act­
ing by order of any such Justices or Magistrate, to use such force 
as may be necessary for the purpose of closing such premises.
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CHAPTER £V.
MAGISTERIAL ENQUIRIES.

r

Sections

1. —Office of Coroner abolished.
2. —Reasons for its abolition.
8.—How enquiries into sodden deaths 

should be conducted ; impor­
tance of Magistrate’s duties.

Sections

4.—Powers of Magistrates in such 
enquiries.

6.—Fees and expenses.
6. —Enquiries respecting Fires.
7. —Powers of Justices.

1. The Loottl Act 88 Vie., Gap. 8, Sec. 1, abolished the 
office of Coroner and did away with Coroners' Juries ; andin the 
second section it is provided that in place of a Coroner's Inquest, 
an enquiry respecting the death shall be held by a Stipendiary 
Magistrate (a), who for that purpose has all the powers of a 
Coroner.

2. The Coroner’s Inquest was only a preliminary enquiry, 
and for the purposes of investigating into crime, it was found a 
cumbersome, expensive and unsatisfactory machinery. In many 
instances, after all the investigation had gone on before the 
Coroner’s Jury, the Depositions had to be taken over again before 
a Magistrate ; it was, therefore, very wisely abolished. It was a 
very ancient institution, and in its day had been of good service, 
but for the detection of crime, a Magisterial enquiry, conducted, 
when necessary, with secrecy, and with promptitude, is found 
much more efficient and economical.

(a) The Magistrate could only investigate where there was some criminal 
charge. The Coroner could hold an inquest in all the oases mentioned in the 
4th section, even where there was not the smallest suspicion of crime. It is in 
the interest of society that every sodden death should be investigated ; in the 
majority of instances the causes of death is clear, and then the enquiry will 
be a mere matter of form ; but sometimes there may be suspicious circum­
stances, and in those cases the Justice should use every precaution not to let 
the suspected or guilty party escape. When the enquiry shapes itself into a 
criminal charge, the Magistrate will proceed to take the depositions as for an 
indictable oûenoe, as directed in Chapters 8 & 9.
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8r Enquiries into sudden deaths are amongst the most diffi­
cult and responsible duties a Magistrate has to perform, they 
(ire also nearly always of an unpleasant nature. The investi­
gating Magistrate should in all cases see the body of the deceased ; 
it is not absolutely necessary that he should hold his enquiry as 
the Coroner was bound to do, “ in view of the body of-----  de­
ceased, then and there lying dead but it is advisable in all cases 
that ho should see the body, and in all cases he should have the 
Body identified. Sometimes these enquiries, even when they do 
not involve a criminal charge, are of® a very important public 
nature ; they may, as the Tigress enquiry, or the recent Thunderer 
enquiry in England did, involve the question respecting the safety 
of boilers, sometimes, as in the Mayaguezana enquiry, questions 
.of seamanship and the duties of pilots, questions as to the pro­
per working of mines, and a variety of other questions may be 
involved. In all such cases the Magistrate is expected to con­
duct the enquiry with intelligence and discretion, and above 
everything to act independently, “ without fear, favor or affection" 
towards any one.

4. “ That, in all cases of persons slain), drowtied, suddenly dead, felo 
de se, or dead in prison, or in cases where the Medical Attendant on any 
deceased person shall refuse to certify that such deceased person died 
from natural causes, an enquiry respecting the death of such person shall 
be held by a Stipendiary Magistrate ; and for that purpose, in addition to 
all other powers possessed by him as such Stipendiary Magistrate, he 
shall have and exercise all the powers, excepting the power of summon- 

, ing Juries, which now is or may hereafter be vested in a Coroner under 
the law of England ; and the proceedings in such enquiry, and all depo. 
sitions connected therewith, shall be transmitted to the Attorney or 
Solicitor General for such further proceedings as may be required by 
law.” (a). 38 Vic., c. 8, sec. 2.

These powers include authority to summon and compel by 
warrant the attendance of all necessary witnesses and the pro­
duction of all papers, &c. To enter all places where the dead 
bodies may be, and also, when necessary, to disinter the body.

(a) It is nearly always advisable for the Magistrate in forwarding the 
depositions to write to the Attorney or Solicitor General fully on the subject.
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enquiries, viz. :—
Fee for one medical witness............................. ..
Every necessary post mortem examination... . 
Every necessary witness (4ach day’s attendance)

6. The following fees shall be and paid on

$6 oô 
0 00 
0 76

And reasonable expenses actually incurred and authenticated by 
proper accounts and vouchers. The Government shall defray any further 
reasonable and necessary iharge that may be incurred in special cases, (a). 
Idem. Sec. 3.

6. As the power qf a Magistrate to hold an enquiry depends 
upon a charge being made that some person hrfs either committed 
or^s suspected to have committed some offence, it ifras deemed 
advisable to give Justices the power to hold an investigation into 
the causes or origin of all fires ; the necessity for this power 
arises from the fact that arson is essentially a secret crime, near­
ly always very difficult to detect and always very difficult to
prove. On the grounds of public safety, therefore, tins extra
power has been conferred on Stipendiary Magistrates and Jus­
tices by Sec. 9, Consol. Stat. Cap. 18, as follows :—

7. Whenever any building or property shall be injured or destroyed 
by fire, the Stipendiary Magistrate or Justice for the District in which 
such fire Shall occur, or such Justice as the Governor in Council may 
appoint therefor, shall make such investigation to ascertain the origin or 
cause of the fire ; and such Magistrate or Justice may enforce the atten­
dance of such persons to give evidence before him as he may require, by 
summons or warrant, and examine them under oath, and the proceedings 
and all depositions connected therewith, shall be returned to the Attorney 
General for such further proceedings as may be prescribed by law. (6)

(a) All the vouchers should be certified by the Magistrate holding the 
enquiry ; he should not request the Doctor to hold aV>st mortem examination
unless there is an absolute necessity for it, and some important information 

A to be gained by it. The Magistrate gives the authority to hold the post mortem.
(6) Should the investigation prove a prima facie case against any person 

tor arson, the investigating Magistrate should proceed as for an indictable 
ofienoe in the manner prescribed in Chapters 8 <fc 9, taking care always to ac­
quaint the Attorney General with his proceedings promptly.

I
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- -Mb ’ CHAPTER XVI.
INTOXICATING LIQUORS.

Sections

1. —Effect and object of the Act.—
Construction.

2. —Penalty for sale without License.
8.—Licenses may be granted by Ma­

gistrates ; Proviso on refusal.
4.—Licenses Wholesale and Retail.
6.—Licenses—form of ; Proviso ; 

Licensing days.
6. —Fees on Licenses.
7. —Payment of License; Bonds.
8. —Occupier to be Licensed.
9. —Registry by Clerk of Peace or

Magistrate ; Licensed Persons 
—list of.

10. —Wholesale License—less than 2
gallons not to be sold ; Not to 
be drunk on premises ; penalty.

11. —Name of Licensed party, <tc., to
be painted over outer door ; pen­
alty for non-compliance.

12. —Penalty for exhibiting signs, &o.,
by Persons not Licensed.

13. —Penalty for adulteration.
14. —Penalty for possession pfradulte-

rations.
15. —Penalty in case of Persons un­

der 16.
16. —Habitual drunkards—Magistrate

may prohibit sale to ; Penalty 
for supplying after notice.

17. —Sale or pawn of Goods for Li­
quor ; Restitution and Penalty.

18. —Recovery or set-off for Liquor ;
Securities for, void.

19. —Close of Licensed houses ; Pen­
alty for non-compliance.

Sections

20. —Penalty for presence on premises
after hours.

21. —Penalty for games, disorderly
conduct, sale to drunken Per­
sons, dto.

22. —Harboring Constables—penalty
for.

23. —Powers of Person licensed ; pen­
alty for refusal to quit.

24. —Power of Justices to dose houses ;
Penalty.

26.—Constables to visit Unlicensed 
houses ; Penalty for interrup­
tion.

26. —Penalty for offences against Act
not specified.

27. —License may be granted for short
periods.

28. —Prosecutions to be commenced
within 6 months ; Triable under 
11 and 12 Vic., Cap. 43, Im­
prisonment.

29. —Nature of proof required.
30. —Use of bottles, &o., or Persons

drinking or drunk, sufficient 
prima facie case.

31. —Burden of proof ; Judgment may
go notwithstanding variance ; 
Proviso for surprise.

32. —Act of wife, &o., presumptively
act of husband, &o.

33. —Appeal.
34. —Conviction not to be quashed for

want of form.
35. —Licenses may be forfeited.
36. —Liability of married women, dko*
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Sections
87. —Appropriation of fines.
88. —Repeal. I
89. —License Act, 1876.
40. —Unies made by Magistrates, St.

John’s.
41. —Form of Wholesale License.
42. —Form of Retail License.

Sections

43. —Form of Bond—Retail I
44. —Form of Complaint.
45. —Sammons.
46. —Conviction.
47. —Notice of Appeal.
48. —Bond in Appeal. *

1. The Act 88th Victoria, cap. 0, cited m all proceedings as 
** License Act, 1875,” consolidates the law on the subject of 
granting licenses for the sXle of intoxicating liquors, repeals 
cap. 60, Consol. Statutes, *• Of Licenses for the sale of Intox­
icating Liquors,” and makes great amendments in the old law. 
One most important amendment is as regards the proof required 
to convict a person of selling without license ; the old law not 
only required proof of consumption but also evidence that money 
actually passed ; the whole burthen of proof was thus thrown 
on the prosecutor, and the effect was, that except in very fla­
grant cases, the guilty escaped. The now law (sec. 80) provides 
that the possession of bottles, &c., usually employed for hold­
ing liquor recently used, or the presence of persons drinking or 
drunk, shall be prima facie evidence of selling without a license. 
Bee. 29. There is no necessity for proof of money having pas­
sed or that liquor was actually consumed ; all that is required 
is that there shall be evidence to satisfy the Magistrate that a 
transaction in the nature of a sale took place. This great change 
in the law would, at first sight, appear to be very harsh and 
unfair, but it must be borne in mind that where liquor is sold 
without license it is always sold in secret and in what are com­
monly known as “ shebeen" shops ; that many tricks and devi­
ces are adopted to evade the law, and that if the license law is 
not to be a mockery, exclusive and peculiar powers must be 
given to Magistrates and Constables, in order that they may deal 
effectively with unlicensed houses, which produce very great 
mischief. The present law treats the sale of liquors as a nox­
ious traffic, that for the sake of public morality must be kept 
within the strictest bounds. The main objects of the Act are

f*\
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two-fold ; first, to regulate the sale in licensed houses ; secondly) 
to prevent, by all means, unlicensed persons from selling. Even 
with the extensive powers given by this Act, the sliebei^ shop 
still flourishes. ' The carrying out of this law justify, vigorously 
and impartially, is one of the Magistrate’s most important duties, 
and one in which he renders the most valuable services to the 
moral welfare o£ the community in which he resides. The first 
section of the Act provides that,—

“ Intoxicating liquors, in this Act and the Schedules thereto, shall be/ 
construed to signify ale, wines, malt and spirituous liquors of every kiyr1'

2. No intoxicatipg liquor shall be sold unless by license, 
under a penalty of not less than ten dollars, nor more than one 
hundred dollars, for every offence, (a)

8. Licenses may he granted by the Stipendiary Magistrates 
to such Persons resident within their jurisdiction as shall be 
approved of by them. • Provided, that where a license is refused 
by such Magistrates, the Governor in Council, on good and suf­
ficient reasons being shewn, may order the said license to be 
granted. The said Magistrates may make rules respecting the 
application for and the terms and modes of granting licenses in 
accordance with the provisions of this Act, subject to the ap­
proval of the Governor in Council. (6)

4. Licenses shall be of two kinds, wholesale licenses and 
retail licenses.

5. All licenses shall be in the forms in Schedule A, and 
shall be held on the terms and conditions in such forms men­
tioned, and shall continue for one year from the date thereof. 
Provided, that whenever, by rules made under the third section 
of this Act, the Magistrate shall fix a certain day or days in the 
year for the granting of license, the licensing Magistrate may, in 
the case of any licenses existing at the time of the making of

^Nguch rules and expiring before any of the said) licensing days, 
grant to the holder thereof a license, to continue and be in force

(а) The summons for selling without a license should state a breach of 
this section.

(б) A copy of the rjties adopted in St. John’s, and which are found to 
Work well, is given in sec. 40.
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till the next regular licensing day, at a charge in proportion to 
thà annual ^harge for such hcense, and subject in all other re­
spects to the provisions of this Act in relation to annual licenses.

6. The charge for such licenses shall be as follows :—For 
the wholesale license, one hundred dollars ; for wholesale license 
to sell malt liquors only, fifty dollars ; retail licenses not more 
than seventy dollars nor, less than ten dollars. The amount 
shall b? in the discretion of the Magistrates granting such retail 
licenses, and be regulated by them according to the situation of 
the licensed premises and their annual value for the purposes of 
such licensee, la)- y . .

7-. Every person to whom a retail hcense shall be granted, 
shall, before receiving the same, pay the hcense money for one 
year, and all persons applying for retail licenses shall, before 
obtaining such hcenses, enter into a bond with two approved 
sureties in the form in Schedule B, which bond shall be pre­
pared by the Clerk of the Peace, or by the Magistrate where 
there shah be no Clerk of the Peace, and when executed jik&U 
be filed by the said Clerk of the Peace or Magistrate.

8. No retail hcense shah be granted to any one but the
occupier of the premises cm which the said intoxicating hquors 
shall be dbfcl, exposed or offered for sale ; but in case of the 
death or insolvency of the person hcensed, a Magistrate may 
make such order thereon as shall suit the circumstances of such 
case. (b) ■ • •

9. The Clerk of the Peace in every District, and where there 
is no Clerk of the Peace, the Magistrate, shah registerin a book 
a list of hcenses with the dates thereof, the names, additions,

■ and residences of the parties hcensed, and a memorandum of 
the houses or shops for which thp hcenses are granted, and of 
the bonds taken, and the hcense money, and fines, and penal-

fa) The amount should be regulated by the business done or likely to be 
done in selling liquor.

(6) In carrying out this section, Magistrates will be guided by the same 
consideration, as to the fitness and respectability of the person, as in granting 
a license. *•

a1
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ties paid : and shall make returns embracing the foregoing par­
ticulars, at the end of each quarter, to the Receiver General, 
and pay to him the amounts collected, less the commission to 
be allowed on the license mone$y under a penalty of not exceed­
ing one hundred dollars ; and tn|p list of persons so licensed, 
with their places of residence, shall be published half-yearly in 
the Royal Gazette.

10. No person, holding a wholesale license, shall sell, bar­
ter, or exchange, less than two gallons of intoxicating liquors at 
any'one time, and no part of such intoxicating liquors shall be 
drunk on the premises where the same shall have been sold ; and 
any person who shall violate the conditions of his said wholesale 
license, or the provisions of this Act, in respect of such whole­
sale license, shall forfeit and pay a sum not exceeding one hun­
dred dollars, with the costs, to be recovered and appropriated as 
hereinafter mentioned.

11. Every person holding a retail license shall, within ten 
days after obtaining the same, cause to be painted in letters, 
publicly visible and legible, upon a board to be placed over the 
outer door of the house or premises in which the said intoxicating 
liquors are sold by retail, the Christian and surname of the per­
son mentioned in such license, at full length, together with the 
words “ Licensed to sell Ale, Wine^tmd Spirituous Liquors 
and such person shall preserve and Sep up such name and words 
so painted, as aforesaid, during all the time that such person shall 
continue so licensed ; and every person in any respect making de­
fault herein, shall forfeit and pay for every offence a sum not 
exceeding twenty-five dollars, and the neglect to do so, for every 
ten days after every conviction, shall be deemed a fresh offence.

12. If any person without a retail license shall keep up or 
exhibit, in, about, or near any house, outhouse or building, any 
sign-board or sign containing any words, or shall show any em­
blem or sign used or intended or calculated to intimate that any 
intoxicating liquors are for sale, barter, or traffic therein, or on 
the premises, the owner or occupier thereof knowingly or wil­
fully offending herein, shall be subject to a fine not exceeding 
fifty dollars.
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13. Evpry person who mixes, or causes t<^ be mixed, with 
any intoxicating liquor, sold or exposed for sale by him, any 
delet^$&(fe or noxious ingredient, and every person who know­
ingly sells, keeps or exposes for sale a*iy intoxicating liquor 
mixed with any such deleterious or noxious ingredient, shall, on 
conviction for a first offence finder this section, be subject to a 
fine not exceeding eighty dollars, of imprisonment not exceeding 
thirty days, with or without hard labor, and the forfeiture of all 
adulterated liquor in his possession and of his license, and such 
person shall thereafter be incapable of again holding a license.

14. Any person having possession of any adulterated liquors 
or deleterious ingredient, unless he can account for the posses­
sion of the same to the satisfaction of the Justices, shall be 
deemed knowingly to have exposed the same for sale, and the 
Inspector of Police, or other Policeman, authorized in writing 
by a Stipendiary Magistrate, may procure samples of liquor on 
payment or tender of their value, and have the. same analyzed.

15. Any holder of a retail license who shall permit any in­
toxicating liquors to be drunk on Ins premises by any person 
apparently under the age of sixteen years, shall be liable to a 
penalty not exceeding fifty dollars, (a)

16. When it shall be jjreved on oath, to the satisfaction of 
any Stipendiary Magistrate, that -sfiy' pers^m is an habitual 
drunkard or is injuring hmheqlth by excessive drinking, or ne­
glecting his family, it shall nçji^wful for the said Magistrate to 
cause a written or printed notice to be given to all Licensed pub­
licans within his jurisdiction, prohibiting all such persons from 
supplying such habitual drunkard with any intoxicating liquor

(a) The burthen of proof that a child apparently under sixteen is really 
above that age will lie on the defendant. Stone 228.

Note to Sec. 16.—A notice under this section may be given in the follow­
ing form :
Northern District, 1 Newfoundland.

Island Cove. }
To Licensed Publican, at in the said District. 

Whereas it has been proved on oath to my satisfaction, that of 
Fisherman, is an habitual drunkard (or is injuring liis health by excessive
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for any term not exceeding two years ; and if any person shall, 
after the receipt of such notice, supply such habitual drunkard 
with any intoxicating liquor, the person who so supplies shall 
be liable to a penalty not exceeding one hundred dollars or im­
prisonment for a period not exceeding thirty days. >

17. If any person holding a license shall purchase from
any person any wearing apparel, tools, implements of trade or 
husbandry, fishing gear, household goods, or furniture, made up, 
either by way of sale or barter, directly or indirectly, for intoxi- 
eating Liquor, (a) or shall receive from any person any goods in 
pawn, any Stipendiary Magistrate, on sufficient proof on oath 
being made before him of the facts, may issue his warrant for 
the restitution of all such property, and for the payment of 
costs : and in default thereof, the warrant shall contain directions 
for levy and sale of the offender’s goods for the amount of such 
property so pawned, sold or bartered, and the offender shall also 
be liable to a penalty not exceeding ten dollars. ^

18. No person shall recover, or be allowed/to setoff, any 
charge for intoxicating liquor in any quantity lesfc than one gal­
lon delivered at one and the same time ; and «11 specialities, 
bills, notes or agreements, given in whole or in part to secure 
such charge, shall be void as respects such charges.

19. All licensed hoqpes shall be absolutely closed, and no 
business whatever done therein, and no intoxicating liquor de­
livered or consumed, between the hours of ten, p. in., and six,

drinking, or is neglecting his family, as the case may be.) I therefore pro­
hibit ygn from supplying said with any intoxicating liquor for the term 
of under a penalty not exceeding $100, or imprisonment not exceeding 
30 days.

June , 187 .
T. Wills,

Stipendiary Magistrate for the said District. 
On the trial of anperson who after this notice seifs to the habitual 

drunkard, the notice and service should be proved, and if the accused is con- 
victed, the fine should be h$avy unless there are mitigating circumstances.

(a) Requiring the purchaser to give up all the clothing, and lose payment 
for the liquor sold, will, in general, be sufficient punishment, only in bad cases 
a fine should be inflicted.

7
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a. m., from the first day of April to the thirty-first day of De­
cember, both inclusive ; and between the hours of nine p. m,, 
and seven, a. m., from the first day of January to the thirty-first 
day of March, both inclusive. No intoxicating liquor whatever 
shall be sold, delivered, or consumed, in any licensed premises 
on Sunday, Christmas Day, or Good Friday, under a penalty 
not exceeding forty dollars for the first offence, and not exceed­
ing eighty dollars for any subsequent offence.

20. If, during any period in which any licensed premises 
are required to be closed, under the provisions of this Act, any 
person is found on such premises, he shall, unless he satisfies 
the Court or Justice that he was an inmate, servant o** lodger, 
in such premises, or that his presence there was not in con­
travention of this Act, be subject to a fine not exceeding ten 
dollars.

21. If any person, licensed under this Act, permits drunk­
enness, or any violent, quarrelsome, riotous, or disorderly con­
duct, to take place on his premises, or sells or delivers intoxicat­
ing liquor to any drunken person, or permits any drunken 
person to consume any intoxicating liquor on his premises (a), 
or permits and suffers persons of notoriously bad character to 
assemble or meet on his premises, or suffers any gaming or any 
unlawful game to be carried on in his premises (6), he shall be 
subject to a penalty not exceeding forty dollars.

22. If any licensed person knowingly harbors, or knowingly 
suffers to remain on his premises, any constable during any part 
of the time appointed for such constable to be on duty, unless 
for the purpose of keeping or restoring order, or in execution of 
his duties, or supplies any liquor or refreshment whatever, by 
way of gift or sale, to any constable on duty, unless by authority 
of some superior officer of such constable, or bribes, or attempts 
to bribe any constable, he shall be subject to a penalty not

(а) Selling liquor to a drunken person or permitting him to consume 
liquor on the premises are offences which, when proved, should be punished 
severely.

(б) Playing cards for money or moneys worth is gaming.

V
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exceeding eighty dollars. (It is an offence to allow a constable to 
remain on \he premises though no liquor is supplied to him.) -

28. Any licensed person may refuse to admit to, and may 
turn out of, the premises in respect of which his license is grant­
ed, any person Who is drunken, violent, quarrelsome, or difcor- 

‘ derly, and any person whose presence on his premises would 
subject him to a penalty under this Act ; and any such person 
who, upon being requested, in pursuance of this section, by such 
licensed person, or his agent, or servant, or any constable, to 
quit such premises, refuses or fails to do so, shall be subject to 
a penalty not exceeding twenty dollars—and all constables are 
required, on demand of suen licensed person, his agent, or ser­
vant, to expel or assist in expelling every such person from such 
premises, and may use such force as may be required for that 
purpose.

24. Closing licensed houses at elections, Ac. This section 
will be foupd at p. 186.

26. All constables or policemen, within their respective 
districts, may, at such times as they may think fit, visit all un- 

4 licensed houses where there shall be reasonable grounds to sus­
pect intoxicating liquors are sold, also the shops and public 
rooms of persons holding licenses, to see that the several pro­
visions of this Act are complied with ; and they are hereby re­
quired and commanded to prosecute all offenders under this 
Act, under pain of being dismissed from their respective offices, 
or of being fined a sum not exceeding fifty dollars ; and in case 
any person or persons, keeping licensed or unlicensed public 
houses or shops, or public rooms, or any persons being in or 
about such shops, rooms, licensed or unlicensed public houses, 
at the time any constable or policeman may be visiting the 
same, shall interrupt or assault such constable while in the 
execution of the provisions of this Act, or shall refuse or fail 
to admit such constable demanding to enter in pursuance of this 
section intqHny premises or place occupied by or under octroi 
of such licènsed or unlicensed person, or who, having admitted 
such constable, refuses or fails to allow him to take an account 
of any intoxicating liquor found therein, or to furnish him with
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such light or assistance as he may require, shall be subject to a 
penalty not exceeding forty dollars.

26. If any person, holding a retail license, shall be guilty 
of a violation of any of the provisions of this Act, or of the 
terms or conditions of his' license for which a penalty or punish­
ment is not herein provided, he shall be liable to a penalty, for 
every offence, not exceeding twehty-five dollars.

27. —Whenever a Stipendiary Magistrate may deem it ex­
pedient, he may grant a retail license to any person to sell 
intoxicating liquors for a period not exceeding six consecutive 
days, and upon such terms as^regards payment and hours of 
closing as the said Magistrate may specify in the said license. 
The tent, booth, room, or other place where such intoxicating 
liquor shall be sold under such license, shall be deemed to be a 
licensed premises, within the meaning of this Act, and the person 
so temporarily licensed, shall be subject in all respects, except 
as to the amount of license fee and hours of closing, to the pro­
visions of this Act.

Legal Procedure.

28. All prosecutions under this Act for penalties, fines or 
forfeitures, shall be commenced within six calendar months after 
the same shall have been incurred, and shall and may be recov­
ered upon view by a Justice of the Peace (a), or upon the com­
plaint in writing of any person who may inform and sue for the 
same (6) ; and all such cases shall be tried according to the 
practice of Justices in summary eases under the Imperial Act 
11 and 12 Victoria, Chapter 48, except as provided for in this 
Act, with the same powers of adjudicating in-cases of default, 
and of compelling the attendance of witnesses, and also a power 
of distress and sale of the goods and chattels of all persons 
convicted under this Act ; and if such penalties are not paid 
immediately, such persons so convicted may be committed by

(а) See p. 150, as to mode of proceeding for conviction on view.
(б) The complaint need not be on oath but must be in writing ; usually 

the policeman is the informer and prosecutor.
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the convicting Justice to the nearest gaol for a period not ex­
ceeding thirty days, (a)

29. In proving (6) the sale or consumption of intoxicating 
liquor for the purpose of any proceeding relative to Any offence 
under this Act, it shall not be necessary to show that any money 
actually passed, or any intoxicating liquor was actually con­
sumed, if the court, hearing the case, be satisfied that a trans­
action in the nature of a sale actually took place, or that any 
consumption of intoxicating liquor was about to take place ; and 
proof of consumption, or intended consumption, of intoxicating 
liquor on premises to which a license under this Act is attached, 
by some person other than the occupier of, or a servant in, such 

. premises, shail be evidence that sûch liquorAvas sold to the per­
son consuming, or feeing about to consume, or carrying away 
the same, by or on behalf of the holder of such license.

80. Upon the trial (c) of any person for selling intoxicating 
v liquor without a license, if it shall be proved that bottles, or 
f decanters, or tumblers, or glasses, or other vessels which are 

usually employed for holding and using intoxicating liquor, were 
found in and upon the premises of such accused person, and 
had been recently used, or that persons were found drinking or 
drunk on the said premises, this shall be deemed sufficient 
prima facie evidence of violation of the second section of this

(a) All the powers given to Justices by 11 <t 12 Vic., C. 43, (see Summary 
Jurisdiction), may be exercised in carrying out this Act. On the non-payment 
of the fine, a distress warrant may issue, when under $24 the 8. P. applies 
and imprisonment may follow non-payment without a distress warrant, and 
when the judgment is that the fine be paid immediately, and it is not paid 
immediately, then the defendant tnay be committed tp jail without issuing a 
distress warrant—this latter portion of the section giving this express power. 
The proportion of imprisonment should correspond with the'amount of the 
fine. In St. John’s we generally make the dollars and days correspond, for 
instance, fine, $10 ; imprisonment, 10 days. Persons should never be im­
prisoned under this Act, unless there is no other means of punishing them, 
and the case is a flagrant one.

(b) To justify a conviction, there must be sufficient evidence to satisfy 
the Justice’s mind that there was a violation of the License Law.

(c) The mode of conducting the case will be as stated in Note a, 148.
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Act, and to cause such accused person to Recount for the pur­
poses for which such article» were on his premises, and to re­
quire him to establish his innocence by proof. {The defen­
dant may give evidence if he chootee ; he cannot be compelled to 
do so.)

81. In any proceeding instituted for a breach of the provi­
sions of this Act, the defendant, if claiming any exemption, 
exception, proviso, eionse or qualification, may set up the same 
as a defence, in which case the burden of proof shall be thrown 
on such defendant, and it shall not be necessary in the summons 
to specify the particular kind of liquor sold, nor to whom, nor 
the time when sold; but it shall be sufficient in the summons to 
charge the party accused with the breach of some section of this 
Act, and no judgment shall be withheld on account of variance 
between proof and summons, if it appears to the satisfaction of , 
the Magistrate or Court that the defendant was aware of the 
real cause of complaint ; but if the defendant make affidavit 
that he has been taken by surprise, the Magistrate or Court may 
grant him further time to make a full defence on the merits," and 
no judgment shall be set aside for any variance, or from any 
formal objection.

82. Any sale of intoxicating liquor made on the premises 
of any person by the wife, child or servant of such person, shall 
be considered presumptively as the act of the husband, parent, 
or master, and shall be punished in the same way as if such 
sale had been made by such husband, parent, or master, in 
person.

88. All persons convicted under this Act, who shall think 
themselves aggrieved by such conviction, may appeal (a) against 
the same to the next Court of Quarter Sessions of the Peace 
holden in or nearest to the place where such conviction shall 
have been made : Provided that such person shall give, to the 
convicting Justice, notice in writing of his intention to appeal, 
and of the cause and matter thereof, within five days next after 
such conviction ; and shall also, within such five days, enter

i

(a) See p. 130, as to how such appeals should be conducted. 
B B

t
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into recognizance, with twç approved sureties, before the Justice 
so convicting, conditional to appear at such session and try such 
appeal, and to abide the judgment of the Court thereon, and to 
pay such costs as by the Court shall be awarded ; and the judg­
ment of the said Court shall Içe final and binding to all intents 
and purposes. /

84. No conviction or order shall be quashed for want of 
form, and no warrant of commitment shall be held void by rea­
son of any defect therein, provided that there is a valid convic­
tion to maintain such warrant, And it is alleged in the warrant 
that the party has been convicted, (a)

86. In all cases where a person is convicted Of a breach of 
the provisions of this Act, the Justice before whom such convic­
tion is had, may, in addition to or in substitution for any penalty, 
declare the license of every such person so convicted to be for­
feited. (This valuable provision should seldom be put in force for 
a first offence. The defendant should be warned that he will lose 
his license for a second conviction.)

86. Married women and servants concerned in any breach 
of the provisions of this Act, shall be liable for the penalty 
thereto attaching, as if they were unmarried women or princi­
pals, but the husband or master of the person so offending shall 
not be liable to be also sued for the same offence ; but in the 
case of married women, distress may issue against the property 
of the husband.

87. Every fine and penalty, recoverable under this Act, 
shall be appropriated in the following manner : one-half to the 
Informer, and the other half to the Receiver General for the use 
of the Colony.

88. The Fiftieth Chapter of Title Fourteen, of the Con­
solidated Statutes, entitled “ Of Licenses for the Sale of Intoxi­
cating Liquors,” is hereby repealed.

89. This Act may be cited for all purposes as the " License 
Act, 1876.”

%

(a) A case may be stated for the opinion of the Supreme Court. See 
Chap. 5, p. 25.

u



Intoxicating Liquors. 203

40. Rules made by the Stipendiary Magistrate» for the Central Dis­
trict, respecting the applications for, aud the times and modes of granting, 
Licenses for the sale of Intoxicating Liquor, under the provisions of the 
Third Section of the u License Act, 1876.”

1. —Licenses shall be granted only during the first seven days in 
April and October, in each year, of which due notice shall be given in the 
Royal Gazette and one other local newspaper, and all the said licenses 
shall be made to terminate on the first days of May- -amfrifovember in 
each year.

2. —The Clerk of the Peace in the Central District, shall, on or be­
fore the 16th day of March and the 16th day of September in each year, 
publish in the Royal Gazette a list of all licenses which will expire on the 
next first day of May or November.

3. —All applications for retail licenses shall be in writing, and in 
such application the name, occupation and residence of the applicant shall 
be stated, also a particular description qjf the premises for which a license 
is applied for, and the names of the persons who are proposed as his 
securities.

4. —Applicants for new retail licensee shall make their applications 
to the Clerk of the Peace for the Central District, prior to the fifteenth 
day of September and the fifteenth day of March in each year ; and the 
list of such applicants shall be affixed to the Court House door, for two 
weeks prior to the first days of October and April in each year.

5. —All parties who have any objections to make against the granting 
of any retail license may attend before Magistrates and state their objec­
tions on the said first weeks in April and October.

St. John’s, May 10,1876.

FORMS.

SCHEDULE 1.

41. Fobm of Wholesale License.—
Newfoundland, I 

District, S. S. (
License is hereby granted to of , in the District of , to 

sell intoxicating liquors ofrmalt liquors, as the case may be, in quantities

4»
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not leas than two gallons, but no part thereof shall be consumed on the 
premises. This license to remain in force until the day of , A.D. 
18 , and to be held on the terms and conditions contained in the License 
Act, 1875, or other Acts which shall be in force during the continuance 
of this license, respecting such wholesale licenses for the sale ot ale, 
wines, and spirituous or malt liquors.

Given under our hands (or my hand), this - 
day of , A. U. 18 .

A. B., Stipendiary Magistrate,
C. D., Stipendiary Magistrate, 

for the District
Received from the said the sum of dollars, being the amount 

due for such wholesale license for one year, from the day of A. D. 
18 , to day of , A. D. 18 . ^

Dated day of , A. D. 18 .
E. F. (Clerk of the Peace, or J. P.)

42. Form of Retail License.—
Newfoundland, I 

District, J
By virtue of the powers vested in us (or in me), under the License 

Act, 1875, we, ^wo (or I, one) of lier Majesty’s Stipendiary Magistrates 
for the said District, do hereby license of , in the said District, 
to sell by retail in the premises now occupied by the said , situate at 
(here describe particularly the situation of the premises), and not else­
where, ale, wines, spirituous and malt liquors, for the period of one year 
from the date thereof ; subject, in all respects, to the provisions of the 
said License Act, 1875, or any License Act to be passed during the con­
tinuance of this License, and all rules and regulations made thereunder.

Given under our hands (or my hand), at ,
in the said District, this day of , 
A. D. 18 .

A. B., Stipendiary Magistrate,
t for District.

C. D., Stipendiary Magistrate,
for District.

Received from the said the sum of dollars, being the license 
money for the above retail license for one year from this date. /

m E. F., Clerk of the Peace,/

for District.
or J. P-., for District.

9
i
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SCHEDULE B.
43. Bond.

Newfoundland.
Know all men by these presents, that we are held and firmly 

bound unto our Sovereign Lady Queen Victoria, Her Heirs and Succes­
sors, iu the sum of two hundred dollars, for which payment we jointly 
and severally bind ourselves, our executors and administrators, firmly by 
these presents. In witness whereof we have hereunto set uur hands and 
seals, the day of , Anno Domini eighteen hundred and seventy- 

. Whereas, the above bounden hath applied for and obtained a 
license for the sale by retail of ale, wines, and spirituous liquors, m the 
house kept by him, situate . Now the condition of this obligation 
is such, that if the said shall, during all the time that he may hold 
any retail license to be granted to him, pay all fines and all penalties 
which he may be condemned to pay for any offence against the law re­
lative to the granting of licenses for the sale of wines, spirituous or malt 
liquors, and also shall at all times well and truly observe and comply 
with all and singular the provisions of any Act or Acts of the Legis­
lature, which now are, or which may hereafter be, passed during the 
continuance of the license as aforesaid granted to the said for re­
gulating the sale by retail of ale, wines, and spirituous liquors afore­
said ; and shall also well and truly observe all rules and regulations 
made, or to be made, by the Magistrates under the provisions of the 
said Act or Acts, and shall further comply with the several conditions 
contained in the certificate of license granted to the said , then
and in such case the foregoing obligation shall be void, otherwise to 
remain in full force and effect.

Signed, sealed and delivered I
in presence of » |

44. Form of Complaint.—
---------District, ? Newfoundland.

------to wit. $ f

Be it remembered that on this day of ,187 , in the 
District, came before me, the undersigned Stipendiary Magistrate for 
the said District, and informed me that on the day of , 187 , at

Note.—The constable should always furnish full information to the Ma-, 
gistrate, or Clerk of the Peace, respecting the case before the summons is 
issued, so that the Magistrate may judge whether the case is a fit one for 
prosecution. It is not advisable to proceed with cases in which there is no 
chance of a conviction.

Know all men by these presents, that we are held and firmly 
bound unto our Sovereign Lady Queen Victoria, Her Heirs and Sucoee-

and severally bind ourselves, our executors and administrators, firmly by 
these presents. In witness whereof we have hereunto set uur hands and

. Whereas, the above bounden hath applied for and obtained a * 
license for the sale by retail of ale, wines, and spirituous liquors, m the 
house kept by him, situate . Now the condition of this obligation 
is such, that if the said shall, during all the time that he may hold 
any retail license to be granted to him, pay all fines and all penalties 
which he may be condemned to pay for any offence against the law re­
lative to the granting of licenses for the sale of wines, spirituous or malt 
liquors, and also shall at all times well and truly observe and comply 
with all and singular the provisions of any Act or Acts of the Legis­
lature, which now are, or which may hereafter be, passed during the 
continuance of the license as aforesaid granted to the said for re­
gulating the sale by retail of ale, wines, and spirituous liquors afore- 
said ; and shall also well and truly observe all rules and regulations 
made, or to be made, by the Magistrates under the provisions of the 
said Act or Acts, and shall further comply with the several conditions 
contained in the certificate of license granted to the said , then
and in such case the foregoing obligation shall be void, otherwise to 
remain in full force and effect.

Sigfed, sealed and delivered I 
in presence of n j

44. Form of Complaint.—
---------District, ? Newfoundland.

------to wit. $ f

Be it remembered that on this day of ,187 , in the 
District, came before me, the undersigned Stipendiary Magistrate for 
the said District, and informed me that on the day of , 187 , at

Note.—The constable should always furnish full information to the Ma-f 
gistrate, or Clerk of the Peace, respecting the case before the summons is 
issued, so that the Magistrate may judge whether the case is a fit one for 
prosecution. It is not advisable to proceed with cases in which there is no 
chance of a conviction.
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, in the District, a breach of the section of the License Act, 
1876, was committed by

T. Jonhs, Constable.
Taken and acknowledged before me, 

on the day and year and at the place 
first above written.

T. Wills, Stipendiary Magistrate.
46. Form of Summons.-*-

District-J Newfoundland.
, to wit. 1

To , Greeting :
Upon the complaint of yon are hereby required to appear in your 

proper person before the undersigned, one of Her Majesty's Stipendiary 
Justices of the Peace for the said District, at aforesaid, on \ 
the day of by of the clock in the forenoon of the same day, 
for that you the said on the day of did commit a breach of 
the section of the f* License Act, 1876,” by which you have made 
yourself liable to a penalty not exceeding dollars.

Dated this gay of
— ■ ■ — Stipendiary Magistrate. O

46. Form of Conviction.—
---------District, ? . Newfoundland.

to wit. \
Be it remembered that on the day of , in the year , at 

in the said District, A. B., hereafter called the defendant, is convicted 
before the undersigned [stipendiary] Justice of the Peace for the said 
District, for that he the said defendant at on the day of 187 y 
did commit a breach of the section of the License Act, 1875 ; and I 
do adjudge the said defendant for his said offence to pay the sum of 
dollars, to be paid and applied according to law ; and also the sum of 
dollars costs, and if the said sums be not paid forthwith, I adjudge the 
said defendant to be imprisoned in the gaol at for the space of 
days, unless the said sums shall be sooner paid. {If the Magistrate de­
cides to levy the fine by distress, follow the latter part of Form No. 11, 
p. 165, from the first asterisk.) ( Commitment may readily be framedfrom 
the form given tn the Appendix of Forms, under Summary Jurisdiction.)

Given under my hand and seal, &e.
47. Form of Notice of Appeal.—

To T. W., Esquire, Stipendiary Justice of the Peace at
Take notice, that I, of , do intend to enter and prosecute an 

appeal at the next General Quarter Sessions of the Peace, to be holden 
at against a certain conviction made by you the said Justice, bearing 
date the day of whereby I the said was convicted of having
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on the day of at committed a breach of the section of the 
License Act, 1876, and for which said breach you adjudged that I should 
pay a penal t/ of dollars, and that if not paid immediately, 1 should 
be imprisoned at for the period of days (this must be stated as in 
conviction), and further take notice that the grounds of my appeal are 
(here state all the grounds of appeal.)

Dated at this day of 187 .
(Signed) ---------

48. Form of Bond jn Appeal.— 0
------ — District, I , ^Newfoundland.

------, to wit. f \

Be it remembered that on this day of , Anno Domini eigh­
teen hundred and seventy , A. B., of , licensed dealer, 0. D., also 
of , trader, and E. F. of , personally came before me, the under­
signed Stipendiary Justice for the said District, and acknowledged them­
selves to owe to our Sovereign Lady the'Queen, the following sums, that is 
to say, A. B. the sum of dollars and (the two sureties) «wnh the 
sum of dollars, to be made and levied of their goods and chattels, 
lands and tenements, respectively, to the use of our Lady the Queen, her 
heirs and successors, if the said A. B. shall make default in the condition 
underwritten. 1 ,

b The condition of the above recognizance is soph that if the said A. B. 
» shall appear at the next Court of General Sessieps of the Peace to be 

holden at , and there enter and prosecute an appeal against a certain 
conviction, bearing date the day of , and made by me the said 

\ Justice, whereby he was convicted of having on the day of com­
mitted a breach of the section of the License Act, 1876 ; and further 
if the said shall abide by the judgment of the Court thereon, and pay 
such costs as by the Court shall be awarded, then this recognizance shall 
be void, else to remain in full force and virtue.
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CHAPTER XVII.
BASTARDY.

Suctions

1. —Introductory observations.
2. —Object of Bastardy Law.
3. —Paternity, real question.
4. —Widows and Married Women.
6.—Defence ; Immorality of Woman.
6. —Reconciling Parties.
7. —Imprisonment.
8. —Twins.
9. —Time of gestation.

10. —Consol. 8tat., Cap. 112, proceed­
ings on Complaint.

11. —Consol. Stat., Cap. 112, provi­
sions of Cap. 108 to apply.

12. —Consol. Stat., Cap. 112, party
charged relieved by payment, 
1100.

13. —Consol. Stat., Cap. 112, Mothers
refusing to support child.

14. —Consol. Stat., Cap. 112, continued
refusal.

15. —Consol. Stat., Cap. 112, appeal.
16. —Consol. Stat., Cap. 112, ptmiâh-

ment for false charge.

Sections

17. —Consol. Stat., Cap. 112, Commis­
sioners of Poor to control bas­
tards.

18. —Laying the Complaint.
19. —Form of Complaint where child

unborn. .
20. —Form o^ Complaint where child

bom. - '
21. —Warrant.
22. —Form of Warrant.
23. —Arrest and proceedings thereon.
24. —Form of Bond to appear.
25. —Hearing to be after birth of child.
26. —Witnesses* costs.
2?.—Hearing, when paternity not dis. 

puted.
28. —Proceedings at hearing, when pa­

ternity disputed.
29. —Judgment.
30. —Affiliation Order.
31. —Bond to support child.
32. —Commitment.
33. —Proceedings on Appeal.
34. —Bond to appeal.

v

/
1. The local lay, upon this subject is contained in the 108th 

and 112th chapters of the Consolidated Statutes, and is given 
in full in the following pages. As a considerable part of the 
duty of Magistrates in the Outports consists in dealing with such 
cases, and as they are generally of a very disagreeable nature, 
and sometimes very perplexing, I have considered it advisable 
to enter very fully into this subject, and to state the law and the 
practice in reference thereto minutely.

t

*
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2. The object of the law is to prevent the colonial reyenue 
from being burthened with the support of bastar.d children, ivhen 
the father can be discovered.

8. Bearing this in mind, the Magistrate must remember 
that it is the question of paternity, and not the question of 
morality, that he is trying. It is not an offence in law to be 
the father of an illegitimate child, but it is an offence under the 
112th chapter of the Consolidated Statutes, to neglect or refuse 
to support such child.

4. As the words of the chapter are, “ any woman charging 
any person with having gotten her with child;”*a widow, 
therefore, can make the complaint, and so also can a married 
woman, who at the time of making the complaint, is living apart 
from her husband. In the case of a married woman, it is es­
sential that the non-access of the husband should be proved ; 
and it is a presumption of law that the child of a married woman 
is legitimate, but it may be rebutted by evidence disproving the 
paternity of the husband. That evidence, however, should be 
very clear and very conclusive, (a)

5. In bastardy cases a very common defence is, that the 
woman making the complaint is a person of immoral character, 
if not a common prostitute. If the evidence s$ows that she is 
a common prostitute, that is, a woman openly lewd and profli­
gate, having common sexual intercourse with men, the com­
plaint should be summarily dismissed; and even if the case 
shews that she has hpd illegitimate children before by different 
fathers, or that sh</ is immodest and loose in her conduct, the 
evidence should received with great caution and sifted with 
the greatest care, land there should be clear evidence of paternity 
before the child is affiliated. Sometimes vthere are cases where 
the woman’s conduct is not shewn to have been previously bad, 
but there is satisfactory evidence that she has had sexual inter­
course with one or more men, besides the party charged, about 
the time that she became pregnant. Such evidence would create

(o) Non-access of the husband cannot be proved by the wife. [R. v. 
Sourton, 5 A. &È. 180.]
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a doubt as to the paternity of the child, and whenever the evi­
dence raises an honest, substantial doubt in the mind of the 
Magistrate respecting the paternity, he should dismiss the com­
plaint. .

6. The Magistrate may often, by his advice and inflnence,
reconcile the parties, and sometimes, where the woman is re­
spectable and the paternity not disputed, or where the woman 
is seduced under a promise of marriage, he may induce the man 
to marry her ; sometimes, also, he may induce the parties to 
settle the matter out of court, and in ail cases where he is satis­
fied that the child will be supported and well cared for, there 
can be no objection to his doing so ; should there, however, be 
any doubt on his mind respecting the care and safety of the child, 
he should take q^urity. _ \

7. The imprisonment of the party charged is only intended 
as a means to compel the putative father to support his child, 
and should only be resorted to as a last resource, when all other 
means of getting him to maintain his child have failed.

8. Should there be twins, it is advisable to have a 
separate complaint and a separate affiliation order for eaVh 
child, as, should one die, a distinct sum may appear on the face 
of the order, payable for the other ; oné complaint and order, 
however, would suffice. *

9. With regard to the time within which the child may be
boni, the ordinary rule is nine calendar months, in some cases 
a week earlier and in others a week later ; sometimes, however, 
the period of gestation, in the opinion of many eminent medical 
men, may be protracted for two, three, or even four weeks, 
though rarely beyond eight or ten days ; and it is also a well 
known fact that a child may be born alive with the power of 
being reared and of coming to manhood, at the end of about 
seven calendar months. ' '
CONSOLIDATED STATUTES, CHAPTER 112, “OF ILLEGITI­

MATE CHILDREN."

10. Whenever a complaint, on oath, shall be made before any Jus­
tice, by any woman charging any person with having gotten her with
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child, which child is likely to be boni-» bastard, and become chargeable 
to the colony ; and whenever a complaint, on oath, shall be made by any 
person charging any other person with being the father of an illegitimate 
child, chargeable, or likely to become chargeable, to the colony ; such 
Justice shall issue his warrant, and cause'ihe party charged to be brought 
before him ; and if, upon inquiry, such charge shall be sustained, and it 
shall not appear that the mother of the child was a common prostitute, 
such Justice shall make an order affiliating such child upon the party ‘ 
charged, and requiring security, by bond to the stipendiary Commissioner 
of the Poor at St. John’s, and his successors in office, to be given for the 
support and maintenance of such child until it shall have arrived at the 
age of ten years, or shall die, or be satisfactorily provided for ; and in 
case such order shall not be forthwith obeyed, such Justice may sentence 
the party charged to imprisonment in the common gbol, with hard labor, 
for any period not exceeding six months : Provided that if, after com­
mittal, the party charged shall give such security, he shall be forthwith 
discharged ; and where the Justice shall deem it reasonable, in the case of 
a child not already born, final order upon the charge may be postponed 
until after the birth of the child, the party charged giving security to 
abide any order to be made against him. [Sec. 1, Consol. Stat.]

11. The provisions and proceedings mentioned and contained in the 
second and third sections of chapter 108, Consol. Statutes, shall be ap­
plicable and may be put in force and carried out in all cases coming with­
in the operation of the first section of this chapter (a). [Sec. 2.]

12. Any person upon whom an order of affiliation shall have been 
made as aforesaid, may relieve himself from all obligation thereunder 
by the payment to such Justice, for the Receiver General of the colony, 
of the sum of one hundred dollars. [Sec. 8.] *

13. Every mother of an illegitimate child who, having the ability 
to labor, or any means of supporting it, shall neglect or refuse to support 
and maintain such chiid, or shall abandon, desert, or leave it in any place, 
shall, upon conviction, in a summary manner, before any Justice, be 
subject and liable, and may be sentenced, to imprisonment, with or with­
out hard labor, in the common gàol, for any period not exceeding six 
months ; and such Justice may, ifpon complaint on oath being made 
before him of the commission, by any woman, of such offence, issue his 
warrant for her apprehension, in order to a conviction for the same 
[Sec. ,4.]

(a) The meaning and effect of this Section, and also forms for carrying 
it out, are given in the Chapter on “ Deserted Wives and Children the forms 
can easily be adapted to meet bastardy cases.

4»



F

212 Bastardy.

14. The continued neglect or refusal to support and maintain such
child by its mother, for any subsequent month after a first convie 
such offence, shall be held and deemed to be a new offence, and 
dealt with and punished in the manner hereinbefore provided with 
epect to such first offence. [Sec. 6.] A

15. Any person charged by any woman or other person with being 
the father of an illegitimate child, and being convicted thereof by a Jus­
tice, may, upon giving security to abide the final determination of the 
case and to pay the costs thereof, if finally convicted, appeal from the 
order of affiliation to the Court of General Quarter Sessions for the Dis­
trict, before whom the matter in issue shall be determined by the jury in 
attendance for the trial of other matters : Provided also, that if, upon 
such trial, it be satisfactorily proven that the mother of the child was a 
common prostitute, and the jury shall find such fact, such finding shall 
be equivalent to a finding of not guilty on the main charge. [Sec. 6.]

16. If any mother of an illegitimate child or any other person shall 
falsely and fraudulently charge any person with being the father of such 
child, such mother or other person, upon conviction of such offence in a 
summary manner before any Stipendiary Justice, shall be sentenced to 
imprisonment in the common gaol, with hard labor, for any period not 
exceeding six months (o). [Sec. 7.]

17. The Stipendiary Commissioner of the Poor shall have the control 
and management of the illegitimate children supported by the colony, 
and apprentice them when of competent age, or otherwise provide for 
them. [Sec. 8.]

18. The usual practice is for the woman who is with child 
to make the complaint, on oath, in the following form ; but any 
person aware of the facts can make the complaint for her :

19. Form of Complaint in Bastardy.—

Newfoundland.

The complaint of Anna Higgs, of Island Cove, aforesaid, single 
woman, taken upon oath, who saith,—I am now with cljild by Job Giles, 

* of Island "Cove, fisherman, and the said child is likely to be born a bas-

Northem District, 
Island Cove, 

to wit :

(a) Cases under this Section will be prosecuted in the usual manner un 
der Summary Jurisdiction, see Chapter post, “ Summary Jurisdiction.” Form 
of oflence is given in Appendix of Forms.
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tard and become chargeable to the colony ; I therefore pray a warrant for 
the apprehension of the said Job Giles, (a)

her
ANNA X HIGGS, 

mark.
Sworn before me, at Island Cove, aforesaid, 

this day of , A. D. 187 , having 
first been read over and explained.

T. Wills, T. P.
20. Should the child have been born, the form will be 

altered thus ;—instead of the words “ I am now with child,” it 
should be :—

“ On the day of , 187 ,1 was delivered of a male (or female) 
bastard child. Job Giles, of Island Cove, aforesaid, fisherman, is the 
father of the said child, which is likely to become chargeable to the 
colony ; I therefore pray a warrant, &c.”

21. When the complaint is $worn to, the Justice fills up his 
warrant, which is in the followÿîg form, and gives it to the con­
stable to execute ; it must in altxcases be a warrant :

22. Form of Bastardy Warrant.
Northern Dutnct, ) Newfoundland.

Island Cove, >
to wit : ) , To the Constables of the Northern District.

Whereas Anna Higgs, of Island Cove, aforesaid, single woman, has 
this day complained on oath, before the undersigned, a Justice of the 
Peace for the said District, that she is now with child by Job Giles, 
of Island Cove, fisherman, and that the said child is likely to be born a 
bastard and become chargeable to the colony. (Should the child be al­
ready born, follow form in sec. 20, down to the word “ colony.”) These 
are therefore to command you, in Her Majesty’s name, forthwith to ap­
prehend the said Job Giles, and to bring him before me or some other 
of Her Majesty’s Justices of the Peace in and for the said District, to 
answer uuto the said charge, and to be further dealt with according to law.

Given under my hand an£ seal, at Island Cove, 
aforesaid, this day of , in the year of 
our Lord one thousand eight hundred and 

- seventy-
, T. Wills, J. P. [l. s.]

------ ----- J-------^-------------------------- --------------------------------
(a) It is advisable for the Magistrate to make a note of the time when 

the woman expects to be confined on the complaint, as time is a most impor­
tant element in such enquiries when contested.

*
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28. Arrest and Proceeding thereon.—When the party 
charged is arrested and brought before the Magistrate on the 
warrant, the Magistrate should read over the complaint to him ;
(a) and if the child is not born, he should inform him that he 
may be released on giving security to answer the complaint 
when child is born, (see Form of Bond to appear) or he may, 
instead of giving a bond, deposit one hundred dollars with the 
Magistrate, or if he admits the charge, he may there and then 
relieve himself of all liability by payment to the Justice of $100
(b) [ante, sec. 12.] Should the party charged be unable to 
obtain security, of course he must be detained in custody until 
the birth of the child, but in no case beyond six months. This 
latter, however, is an extreme course, and should never be adop­
ted unless there is actual danger that the party charged will run 
away.

24. Bond in Bastardy Cases to appear.—
Northern District, )

Island Cove, >
to wit : J Newfoundland.

Be it remembered that on the day of in the year of our Lord 
one thousand eight hundred and seventy- , Job Giles, of Island Cove, » 
aforesaid, fisherman, and , also of same place, fisherman, personally 
came before me, Thomas Wills, one of Her Majesty's Justices of the 
Peace for the District aforesaid, and acknowledged themselves to owe 
unto our Sovereign Lady the Queen the following sums, that is to say, Job 
Giles the sum of one hundred dollars, and the sum of one hundred

(a) If it is possible for t& Magistrate to obtain the attendance of the 
woman he should endeavour to do so when the party charged is brought be­
fore him on the warrant ; the woman should be then sworn in his presence, 
and her statement with respect to her being with child by him, should then 
and there be taken down, written out, signed and sworn to, in presence of the 
party charged, and he should be asked if he wishes to put any questions to 
her, and his questions and the answers written down as in a deposition on a 
charge ; it is advisable to adopt this precaution as in the event of the woman 
dying before the hearing and her child surviving, the deposition thus taken 
would be evidence against the party charged.

(b) The Magistrate should not pay over this money until after the birth 
of the child ; as, should the child die at birth, defendant is entitled to receive 
it back.
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dollars, to be made and levied of their goods and chattels, lands and tene­
ments, respectively, to the use of our said Lady the Queen, Her Heirs 
and Successors, if the said Job Giles shall make default in the condition 
under written.

The condition of the above recognizance is such, that whereas Anna 
Higgs, of Island Cove, aforesaid, single woman, has declared upon oath 
before me, the said Justice, that (the it now with child,) that the said 
Job Giles, aforesaid, did get her with child, and she fears that said child 
will be born a bastard and become chargeable to the colony. If therefore 
the said Job Giles do and shall appear before me the said Justice, or such 
other Justice of the Peace as may be present, when and where required 
in this District (or at the Cour£ Haute, in aforetaid,) and abide by 
such order a» shall be made in the premises, and to be further dealt with 
according to law, then the said recognizance to be void ; otherwise to 
remain in full force and virtue.

Job Giles. Q

Acknowledged (the day and year 1 
aforesaid) before me, f

T. Wills, J. P.
When the child is born, instead of the words in brackets, insert 

u she has recently been delivered of a child.”

25. Hbarino.—By the latter part of the first section of the 
Consolidated Statutes if will be seen, that in the case of “a child 
not already born, final order upon the charge may be postponed 
until after the birth of the child." It is not the practice in St. 
John’s ever to determine such cases until after the birth of the 
child, and the reasons for such a practice are obvious (a) ; 1st, 
no claim can be made upon the putative father for the payment 
of money for the child until after its birth ; 2nd, the child may 
be born dead, or may die immediately after birth, in both which 
cases the father would he discharged ; 3rd, a full and fair en­
quiry cannot be had in such cases until after the birth of the 
child. When the child is bom, as soon as the mother is able 
to attend before the Magistrate, she should, if she has not al­
ready done so, make a deposition in the form given in section

(a) Justice bearing in mind to take the Mother’s deposition in presence of 
accused as before suggested at page 214, note a.

v
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20 ; the Magistrate should then fix a time for the hearing (a) 
and issue bis summons for any witnesses the woman or the 
party charged may require.

26. Witnbsses’ Costs.—There is no provision in the Con­
solidated Statutes respecting costs in Bastardy cases except as 
mentioned below in note b, nor for the payment of witnesses, (b) 
but they are clearly entitled to be paid 75 cents a day for 
each day’s attendance as a witness before the Magistrate, and 
10 cents a mile from their residence to place of trial and back 
again ; where the woman is a pauper and unable to pay for her 
witnesses, the Poor Commissioner appears to be the person who 
should pay them. The party charged, however, must pay his 
own witnesses, and they are not bound to attend without being 
paid.

(а) Accused should be summoned to a given time and place by summons, 
as in Form given below.
Northern District, 1 

Island Cove, >
to wit : ) Newfoundland.

To Job Giles, Greeting:
You are hereby required to appear in your proper person before the 

undersigned, one of Her Majesty’s Justices of the Peace for the said Dis­
trict, at Island Cove, in the Diitrict aforesaid, on the day of , 
by of the Clock in the forenoon of the same day, to answer the com­
plaint of Anna Higgs, who charges you with being the father of a bastard 
child, recently begotten of her, which child she fears will become charge­
able on the colony.

Dated this day of , 187 .
T. Wills, J. P. Q

(б) The following, however, is contained in p. 44, Consol. Btat. :
BASTARDY CASES.

Fees to be received by the Clerk.
For the examination of the party complaining .. .. .. .. 25 cents.
Warrant to apprehend Mother or reputed parent .. .. .. .. 60 “
Bond to appear, to maintain or perform Order of Filiation .. $1 25 “
Order of Filiation ...................................................................... 60 “
Every Commitment...................................................................... 40 **
Oath......................................................................................... 25 “
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27. When both parties are present before the Magistrate 
the woman making the complaint and the man who is charged 
with being the father of the child, the Magistrate should first 
read over the woman’s complaint to the party charged, and also 
her second complaint as to the time at which she was confined ; 
he should then ask him if he denies the charge. If he then 
admits being the father of the child, all the Magistrate need do 
is to swear the woman in his presence, let her state briefly the 
facts that she was delivered of the child, (naming its sex,) at such 
a time, and the party charged is the father. The Magistrate 
then makes a note in his book of the admission of the charge, 
and then proceeds to make out the order of affiliation, as in the 
following form :—

28. Proceedings at Rearing where Paternity disputed.— 
When the paternity is disputed, after reading the complaints, 
and the party charged being asked as above, denies the charge, 
the Magistrate then administers the oath to the woman, thus,—

“ The evidence you shall give in the present enquiry shall be the 
truth, the whole truth, and nothing but the truth. So help you God.”

The mother of the illegitimate child gives her evidence first, 
she is then cross-examined by the party charged or his lawyer, 
and her witnesses called and examined by her or by the Magis­
trate, and cross-examined by the party charged or his lawyer. 
It is usual to examine the midwife or a medical man, if he de­
livered her, as to the date of birth and sex of child. When the 
whole of the complainant’s case is gone through, the party 
charged or his lawyer may ask the Magistrate to dismiss the 
case, and should the Magistrate (bearing in mind the advice 
given in section 5) feel that evidence is contradictory, and the 
question of paternity doubtful, he may dismiss the case without 
calling upon the defendant or his witnesses to give their evidence. 
If, however, the evidence satisfies his mind that a case has been 
made out against the party charged, (that he is the father of the 
child,) he will then ask the defendant if ho wishes to be exami­
ned, He cannot be compelled'to bo examined. Before he gives 
his evidence, he, or his lawyer for him, can make a speech to 
the Magistrate, commenting on the complainant’s case and also
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explaining what his own defence is, and the same course is then 
followed with him and his witnesses as with the complainant 
and her witnesses.

29. The Magistrate should carefully note down all the evi­
dence given in the case, both on direct and cross-examination. 
The Magistrate need not deliver his judgment at once, but he 
should decide as soon as possible, for the convenience of all 
parties ; he may adjourn the hearing from time to time, and 
sometimes, when the case is hard fought, it will be necessary to 

so in order to obtain the evidence of witnesses in corrobora- 
ion of facts which are stated by one side or the other. No un­

necessary delay, however, should take place in finishing the 
enquiry. When the Magistrate gives his judgment, either to 
affiliate the child upon'the party charged or to dismiss the charge, 
he need not give his reasons for so doing. After judgment he 
makes out the following order :— . .

80. Affiliation Order..—

X

Northern District, 
Island Cove, 

to wit :

Newfoundland.

The order vof Thomas Wills, Esquire, one of lier Majesty’s Justices 
of the Peace for the said District, concerning a (male or female) bastard 
child, lately born of the body of Anna Higgs. Whereas it hath appeared 
unto me that on the day of she was delivered of the said bastard 
child, and that said child is likely to become chargeable to the colony, 
and that she charged Job Giles, of Island CoVe, aforesaid, with being the 
father of said child. And whereas the said Job Giles hath been brought 
before me by warrant iè answer the premises, but hath not shewn suffi­
cient caus**tohy he shall not be deemed to be the father of the child. 
Wherefore, Upon an investigation of the matter, as well upon the oaÜ^, 
of the said Anna Higgs as otherwise, I hereby adjudge the said Job Gifll^ 
to be the father of such child, and thereupon I order, as well for the re­
lief of the colony as for the sustenance of such child, that the said Job 
Giles shall forthwith enter into a bond, with sureties, to the Stipendiary 
Commissioner of the Poor at St. John’s and his successors in office^for 
the support and maintenance of such child until it shall have arrived at 
the age of ten years, or shall die or be satisfactorily provided for, or re­
lieve himself from all obligation thereunder by the payment to me the

xy -. /
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said Justice, or some other Justice of the aforesaid District, for ttyg Re­
ceiver General of the colony, of the sum of one hundred dolin'-

Given und^r my hand and seal, this day 
of , A. D. one thousand eight hundred/
and

T. Wills, J. P. Q
81. Bond in Bastardy Casks to thk Poor Commissioner to 

support "Child.—
Know all men by these presents, that we, Job Giles, of Island Cove, 

In the Northern District of Newfoundland, fisherman, and , of , 
also in the said District, aforesaid, fisherman, are held and firmly bound 
to the Stipendiary Commissioner of the Poor at St. John's, and his suc­
cessors in office, in the sum of one hundred dollars each, to be paid to 
the said Stipendiary Commissioder of the Poor and his successors, for 
which payment to be made, we bind ourselves, and each of us, by him-/ 
self, firmly, by these presents. '

Sealed with our seals, dated this day of 
A. D. 187 , at Island Cove aforesaid.

The condition of the above recognizance is such, that whereas by 
an order of affiliation made by me, the undersigned Justice, in the mat­
ter of a (male or female) bastard child, lately begotten on Anna Higgs, 
the said Job Giles bath been adjudged to be the father of such child, and 
to obey such order of filiation. If therefore he the said Job Giles do 
and sh^ll support and maintain such child until it shall have arrived at 
the age of ten years, or shall die, or be satisfactorily provided for, or 
shall pay, or cause to be paid, to me the said Justice, or sdme other Jus­
tice for the District aforesaid, for the Receiver General of the colony, 
the snm of one hundred dollars, then this obligation shall become void.

his
Job M Giles. 
„ mark

VSigned, sealed and delivered, I 
in presence of f

T. Wills, J. P.
82. Form op Commitment in Bastardy Gases.-—

Northern District, )
Island Cove, > S Nkwfoundland.

to wit : )
To the Constables of the Northern District aad to 

the Keeper of the Gaol at , in the said 
District.

Whereas complaint, on oath, was made before me by Anna Higgs,

\

N

1
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/

of Island Cove, single wpman, that she was delivered of a male (or female) 
bastard child, that the child was likely to become chargeable to the co­
lony, and that the said Job Giles was the father of the said child ; and 
whereas the said Job Giles was brought before me on a warrant to answer 
the said complaint, and upon an enquiry into the said matter as, well 
upon tltosoath of the said Anna Higgs as otherwise, in the presence of 
the said Jqb Giles, I adjudge the said Job Giles to be the father of the 
said child, and thereupon ordered him to enter into a bond to the Sti­
pendiary Commissioner of the Poor at St. John’s, to be given for the 
support and maintenance of such child, until it shall arrive at the age of 
ten years, or die, or be satisfactorily provided for ; and whereas the said 
Job Giles has not complied with such order, and was thereupon sentenced 
by me, the said Justice, to imprisonment in the common gaol at , in 
the said District, with hard labor, for the period of months, or until 
he shall give the said security. These are therefore to command you the 
said constable, or any one of you, forthwith to convey the said Job Giles 
to the said gaol, and for you the said keeper to receive him into the said 
gaol and there imprison him and keep him at hard labor for the space of 

months, or until he shall give the said security.
Giyen under my hand and seal, at Island Cove, 

this day of , A.D. one thousand eight 
hundred and

T. Wills, J. P. O ^ 
83. Appeal.—It will be seen by section 15 of this chapter, 

(Consol. t)iat., sec. 6,) that the party charged may appeal from 

the order of affiliation to the next Quarter Sessions for the Dis­
trict. « Appeals under this section are not common ; should the 
party charged appeal, he must give the convicting Justice notice 
of his intention io appeal, and also of the parties who he will 
give as security, 'The Magistrate need not accept the security 
unless he is satisfied with their solvency, and the surety should 
be a resident householder. He should put in the bond one hun­
dred dollars, and also a sum sufficient to cover costs of appeal, 
expenses of witnesses, &c. ; in the Form I have put one hundred 
and JiJiy dollars. The Magistrate or Clerktof the Peace who 
prepares the bond for appeal is entitled to receive $1.25 for it. 
The bond, when signed, should be forwarded, as soon as possi­
ble, to the Clerk of the Peace or Stipendiary Magistrate resident 
at the locality where the Quarter Sessions is to be holden.
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Qtiier matters connected with the appeal are referred to under 
head of “ Quarter Sessions.’’
^ 84. Bastardy Bond to Appeal.—
Northern District, )

Island Cove, > Newfoundland.
to wit : )

Be it remembered, that on the day of , in the year one thou­
sand eight hundred and seventy- , Job Giles, of Island Cove, afore­
said, fisherman, and , also of Island Cove, , personally came before 
me, the undersigned, one of Her Majesty’s Justices of the Peace for the 
said District, and acknowledged themselves to owe to our Lady the Queen 
the following sums : Job Giles, one hundred and fifty dollars, and one 
hundred and fifty dollars, to be made and levied of their goods and chat­
tels, lands and tenements, respectively, to the use of our said Queen, if 
the said Job Giles fail in the condition endorsed.

The condition of this recognizance is such, that whereas fey an order 
of affiliation made by me on the day of , one thousand eight hun­
dred and seventy , I adjudge the said Job Giles to be the father of a 
bastard child, by Anna Higgs, and whereas the said Job Giles hath given 
notice to me of his intention to appeal against the said order to the next 
General Quarter Sessions of the Peace, to be holden at , in the said 
District. Now the condition of this recognizance is such, that if the 
said Job Giles do appear at the said Court at its next sittings and duly 
prosecute his said appeal and abide by the judgment of the said Court 
and pay such costs as shall be by the said Court awarded, then this recog­
nizance to be void, (a)

T. Wills, J. P. O

(a) Should the Bond be forfeited by defendant’s not appearing and peose- 
cutiug his appeal, the Justice’s course is to act as in the case of forfeited 
Recognizances. See pp. 68 & 69.
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CHAPTER XVIIIt
DESERTED wives and children.—(Consul. Slat., Cap. 108.)

Sections

1. —Justices may apprehend any hus­
band, &c., abandoning his wife, 
&o., and order security for 
maintenance.

2. —In certain cases Justices may
order the appropriation of por. 
tion of property, <fcc., for the 
support of party the subject of 
the order.

3. —Justices may compel the atten­
dance of witnesses.

Sections \
4. —Meaning of terms in this Chap.

ter.
5. —Husband dissipating his proper­

ty, may be summoned by Jus­
tices.

6. -tOrder affecting landed property
to be registered.

7. —Assignments to defeat Chapter,
void.

8. —Forms.

1. Whenever'a complaint on oath shall be made by a Com­
missioner of the Poor, or any other person, before any Stipen­
diary Justice, (a) that any husband has left destitute, abandoned, 
or deserted, or is about to leave destitute, abandon or desert his 
wife ; that any parent has left destitute, abandoned or deserted, 
or is about to leave destitute, abandon or desert his infant (6) 
child; or that any child has left destitute, abandoned or desert­
ed, or is about to leave destitute, abandon or desert his aged or 
infirm parent, the person so left destitute, abandoned or desert­
ed, or about to be left destitute, abandoned or deserted, being 
destitute of the means of support, and likely to become a burden 
on the Colony, (c) and the party so leaving destitute, abandon­
ing or deserting, or about to leave destitute, abandon or desert,

(а) An Honorary Magistrate p the absence, <fcc., of the Stipendiary Ma­
gistrate could act, se<LP«-8—— J

(б) The term-infant here means a person under Twenty-one years of age. 
(c) The object of this Act is to make people who can aûord to do so sup­

port their poor relations, and the Magistrate, whether he acts solely as a Jus­
tice of the Peace or as Poor Commissioner, should do all in his power to 
prevent the Cojony from being burtheaed with the support of paupers whose

1 )
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liavin g^e means or ability to maintain such wife, child or parent, 
aforesaid, such Justice may, by summons or by warrant, cause 
the party so charged to be brought before him, and thereupon, 
if upon inquiry such complaint shall be sustained, such Justice 
may require the party charged as aforesaid to give security by 
bond to the Stipendiary Commissioner of the Poor at St. John’s, 
and his successors in office, for the support and maintenance of 
the person in relation to wliofn the charge is made ; and in de­
fault of such order being forthwith obeyed, may sentence the 
party charged to imprisonment, with or without hard labor, for 
any period not exceejding thirty days : Provided that if after ' 
committal the party charged shall give such security, he shall 
be forthwith discharged ; and every subsequent month's aban­
donment or desertion as aforesaid, shall be deemed a repetition 
of the first offence.

2. In any case where, upon any such complaint, it Shall be 
made to appear upon such inquiry, and whether the party charg­
ed shall have been brought before such'Justice or not, (a) that 
the party charged has anÿ property or money within the juris­
diction of the said Justice, or that he is in the receipt of any 
salary, allowance, pension or wages, such Justice may, if such 
order aforesaid be disobeyed, or cannot be made by reason of
the party charged not being brought before such Justice, make '
an order directing the appropriation of so much of such money 
or property as may be necessary, or the payment of a reason­
able proportion of such salary, allowance, pension or wages, to­
wards the maintenance and support, from time to time, of the

relations can be compelled under this Act to support them. The relations 
mentioned in the Chapter are the only ones who can be so compelled by this 
Law.

(a) This second section gives the Justice authority to make an order whether 
the party charged shall have been brought before such Justice or not ; in the 
first section the party charged should be brought before the Justice, and there 
must be an enquiry held by him in presence of the party charged before the 
Justice can make an order. The proceedings under 1st section should be con­
ducted in the manner prescribed in Chap. 13, Summary Conviction, and the 
Forms No. 13, &c., will be applicable. Forms to suit sec. No. 2 are special, 
and I have given them at the end of the Chapter.
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party the subject of such order ; and such order shall be binding 
and obligatory upon all persons having notice thereof ; and every 
employer or other person having the payment of such money, 
salary, allowance, pension or wages, shall conform to and obey 
the same, and in default of conformity and obedience thereto, 
may be compelled to pay the amount from time to time payable 
thereunder, with costs, in an action of debt to bo brought and 
determined in a summary manner, in the name of the Stipen­
diary Poor Commissioner at St. John’s, before any Stipendiary 
Justice.

8. The Justice may, for the purpose of such inquiry, com­
pel the appearance by summons, and if necessary by warrant, 
of any third person, and examine such person upon oath as to 
any such money, property^ Allowance, pension or wages afore­
said.

4. The term ** parent” in the preceding sections shall in­
clude a grand-parent, and theUerm “ child” a grand-child.

5. Upon complaint upon oath being made before any Sti­
pendiary Justice that any husbandor father Waving property is 
by habits of drunkenness dissipating-tie-pToperty, so as to ex­
pose his wife or children to the danger of destitution, such Jus­
tice may summon such husband or father before him, and inquire 
into the matter of such complaint, and if upon enquiry the 
same shall appear to he well founded, may make an order re­
quiring such husband or father to give security to the Stipen­
diary Commissioner of the Poor at St. John’s, and his successors

•*< in office, for the maintenance of his family, and in default of 
• such order being obeyed, may commit the offender to prison 
until he shall conform to such order or be discharged by duo 
course of law. And the said Justice, where sjich security as 
aforesaid shall not bo given, may, in lieu of committing such 
offender to prison, order that so much of the property, of such 
offender as may be r^eccssary be taken and applied to the main­
tenance of his family ; and such last-mentioned order shall be 
carried into effect ufitier the direction of the Stipendiary Poor 
Commissioner, and shall be a justification in law for his pro­
ceedings thereunder ; and the provisions of the second and third
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sections of this chapter shall be applicable to the object of this
section, (a)

6. Every such order made by a Stipendiary Justice, affect­
ing landed property, shall be registered in the Registry of Deeds 
for the District where such land may be situated ; and, from thèf 
time of such order being deposited for registration, shall have the 
effect of a conveyance of such land by the owner thereof, for 
the purposes of such order : Provided that any Stipendiary 
Justice of the District aforesaid may rescind any such order 
upon receiving such security as to him may appear sufficient, 
and also in cases in which it may not be deemed necessary 
longer to continue the operation of such order, (b)

7. All deeds, assignments and conveyances of any lands or 
other property made, done or executed with the intent and pur­
pose of defeating any attachment made in pursuance of this 
chapter, shall be, and the same are hereby declared void, except 
in the case of a bona fide purchaser or grantee, for a valuable 
consideration, who shall not have been aware of or a party to 
such intent and purpose.

8. Form op Complaint.—
Northern District,) Newfoundland.
) Island Cove, >
/ to Wit : ) __ ,

The complaint, on oath, of Ann Giles, wife of Job Giles, of Island 
Cove, fisherman, who saith,—“ My husband, Job Giles, has abandoned 
and deserted me, and left me and my children destitute of the means of 
support, and I am likely to become a burthen upon the Colony (or I api 
now receioiug poor relief.) I am the mother of children by the said

(oY By the latter part of this section it would appear that an order may 
îatfe though the party charged was not before the Justice. However, his

presence should always be procured if possible.
(b) An order to sell land might be made in the following form, after re­

citing the complaint that the husband or father is dissipating his property, <fcc. 
I, the said Justice, by virtue of the power vested in me under the 5th section
of Chapter 108, Consolidated Statutes of Newfoundland, do order and direct
that the land, with the dwelling house thereon, (the property of the father or 
husband,) situate at , bounded as follows, belonging to be sold, aqd
that out of the proceeds of such sale, dollars be appropriated towards the 
maintenance and support of ^ (wife or child) under the direction of the 
Stipendiary Poor Commissioner at

E E

«
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Job Giles ; the eldest child a boy (or a girl) is years of nge, the young­
est is years. My said husband has dollars due to him by John 
Smith, planter, of Island Cove, for wages, (or has fish 01• has rent, 8,-c., as 
in order) and I pray that an order may be issued to stop the said money 
in the hands df John Smith, and to have the sum appropriated towards 
the support of myself and my children."

Sworn, &c.
Form of Order under Section 2.—

Northern District, 1 . Newfoundland.
Island Cove, >

to wit : j
Whereas on the day of last, complaint, on oath, was ma dé 

before me, the undersigned Stipendiary Justice of the Peace for the mid 
District, by Ann Giles, wife of Job Giles, of Island Cove, aforesaid,^sh- 
erman, that the said Job Giles had deserted and abandoned her and her 
children, and that she was left destitute of the means of support and 
likely to become a burthen upon the Colony. (If receiving poor relief 
say, and has become a burthen upon the Colony.) And whereas, I issued 
my warrant updn the said complaint for the apprehension of the said 
Job Giles, but the- said Job Giles has not been arrested or brought before 
me, and I am therefore unable to obtain security from the said Job Giles 
for the support of his family, pursuant to the first section of chapter 108 
of the Consolidated Statutes of Newfoundland $ and whereas it has been 
made to appear to me, ûpon oath, that the said Job Giles has certain 
monies in the hands of John Smith, planter, of Island Cove, (or he has 
certain wages due to him, Job Giles, by ,or he, Job Giles, receives 
dollars rent fot a certain piece of land with a dwelling house thereon, situate 
at , bounded, tyc., as the case may be.) Therefore, by virtue of the 
power vested in me under the second section of the said chapter, I order 
and direct the said John Smith to pay over (to the Clerk of the Peace 
at , or, to the Stipendiary Commissioner of the Poor, if there be one 
m the place, or if neither, then say, to , the constable, who briugeth 
this order) the sum of dollars, to be appropriated (a) towards
the maintenance and support of the said Ann Giles and her children.

^ Witness my hand and seal, at Island Cove,
aforesaid, this day of , 187 .

^ - T. Wills, O
To Mr. John Smith, Planter, Stipendiary Magistrate.

Island Cove.

(a) The Poor Commissioner or Magistrate will appropriate the money 
towards the support of the wife and family in the manner most beneficial to 
them. John Smith should be summoned or arrested if he will not attend or 
pay over the money.
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CHAPTER XIX.
MINORS AND APPRENTICES.

Sections

L—Justices shall approve by writing 
indentures of apprenticeship. 
Effect thereof.

2.—Proceedings where Master ill-uses 
indentured apprentice or ap­
prentice misbehaves.

Penalty.

Sections

3. —Executor or administrator of de­
ceased master not bound to 
maintain apprentice beyond one 
month after death of master.

4. —Penalty for harboring apprentice.
5. —Application of penalties.
6. —Form of Indentures.

1. Any Justice shall, upon application made to him, con­
sent to and approve by writing, under his hand, of an indenture 
of apprenticeship that shall be produced before him (a) : Pro­
vided upon examination he shall be satisfied of the good moral 
character and other requisite fitness of the proposed master or 
mistress ; whereupon such indenture shall be as binding upon 
the master or mistress, apprentice and all parties concerned, as 
if such master or mistress, apprentice or other parties had been 
at the time of the execution of such indenture of full age.

2. If any master or mistress of an indentured apprentice 
shall mis-use or ill-treat his or her apprentice (6), or if the ap­
prentice shall not do his or her duty, or if either party shall 
have cause of complaint against the other, any Justice withiu 
the town or district where the master .or mistress resides shall, 
upon such complaint being made upon oath before him, cause 
the parties and their witnesses to be brought before him by sum­
mons or warrant, and if, upon enquiry into such complaint, de-

* fault shall be found in the master or mistress, such Justice may 
either impose a fine upon him or her not exceeding five dollars,

(а) Unless there are written indentures, approved by a Magistrate, ho 
should not issue a summons or warrant under this chapter.

(б) Master or mistress illtreating apprentice, or not furnishing him with 
sufficient food, also punishable, criminally, under Imp. Act, 24 & 25 Vic., s. 26.
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to be levied by distress and sale of the offender's goods and 
chattels, or discharge such apprentice from his apprenticeship, 
upon which discharge being made in writing under the hand of 
such Justice, the indenture shall be void ; and if default/ shall 
be found in the apprentice, such Justice shall order such abate­
ment to be made out of his or her wages or allowance, or cause 
the apprentice (if a male) to be imprisoned, with or without hard 
labor, for any period not exceeding ten days ; and in addition 
to such abatement or imprisonment, such J ustice may discharge 
the apprentice by writing under his hand, whereupon the inden­
ture shall be void.

8. Nothing in any indenture of apprenticeship shall be of 
any force or effect to require the executor or administrator of a 
deceased master or mistress to keep or maintain the apprentice 
more than one month after the death of such master or mistress, 
and at the expiration of such month the indenture shall be void.

4. Any person harboring an indentured apprentice after 
notice, shall be liable to a penalty not exceeding fifty dollars, to 
be recovered before any Justice in a summary proceeding, and 
by levy under his warrant of the offender’s goods and chattels ; 
and if such warrant shall not be satisfied, the Justice may com­
mit such offender to gaol for ^.ny period not exceeding twentyv 
days. >

*5. All penalties imposed under this chapter shall be paid to 
the party making the complaint, or on whose behalf the same/ 
shall have been made. /

6. Form of Indenture.—
This Indenture, made at - , in the Island of Newfoundland, the
day of , in the year of our Lord one thousand eight hundred 

and seventy- , between
Witnesseth that the said by and with the consent and approval 

of , Esquire, a Justice of the Peace, for the Island aforesaid, testified 
by his signing these presents, hath put, placed, and bound, and by these 
presents doth put, place, and bind himself unto the said , to dwell 
and serve after the manner of an apprentice, for, during, and until the 
full term and time of years, to be computed from the during all 
which time the said apprentice his said master faithfully shall serve, his 
secrets keep, and all his lawful commands everywhere gladly do ; hurt to
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his said master he shall not do, nor waste, nor embezzle his goods, nor 
suffer such things to be done by others, without to the utmost of hi» 
power giving notice of and preventing the same. At cards, dice, or other 
unlawful games, he shall not play ; ale houses, taverns, or houses of ill- 
fame, he shall not frequent ; nor absent himself by day or by night 
without leave first had and obtained ; but in all things towards his said 
master and those of his family as a good, honest and faithful apprentice 
demean himself ; and the said doth hereby covenant and agree to 
teach and instruct, or cause the said apprentice to be taught and instruct­
ed, in the trade, art, or mystery of a , and also during the said term 
provide for and give the said apprentice good and sufficient meat, drink, 
and lodging ; and shall pay or cause to be paid to said apprentice during 
the said term, wages as follow» ; that is to say,

In witness whereof the said parties to these presents, their hand» 
and seals interchangeably have set, the day and year first above written.

Signed, sealed and delivered, l 
in the presence of (

Approved of June 10,187 .
T. Wills, J. P.

CHAPTER XX.
MASTERS AND SERVANTS IN THE FISHERY,

Sections

1. —Contract and penalty for breach.
2. —Absence of servant.
3. —Master neglecting to perform his

part of agreement.
4. —Mode of proceeding, and penalty

to be imposed on master.
5. —Balance of wages to be paid in

money.
6. —Penalty for harboring servant.
7. —Penalty for sealer refusing to

perform his agreement at sea.

Sections

8. —Prices of outfit»,
9. —Employer not to deduct charge

for liquor out of wages.
10.—Medicine chest.
11. —How sealing agreements to be 

executed, and with whom de 
posited.

12. —Application of penalties
13. —Fisherman, <60., taking boats, 

&c., used in fishery, guilty of 
misdemeanor.
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Sections

11.—Party charged may be tried sum­
marily under 12 Vie., Cap. 43 ; 
Punishment. ,

15.—Compensation may be made.
16»—Venue.

Sections

17. —Prosecutions to be within twelver
months.

18. —No conviction to be quashed for
want of form î Proviso.

19. —Forms and procedure.

1. When any person whs^hall have entered into a contract 
or agreement in writing, which shall be signed by both parties or 
their agent, and of which there shall be two parts so signed, one to 
be in the possession of the employer, and the other in the posses­
sion of the servant, for the performance of any duty within this Co­
lony, as fisherman, shoreman, shareman, sealer, or any other^kind 
of service, whether agricultural, mechanical, or otherwise, (a) shall 
fail or refuse to perform such contract or agreement, any Justice 
may, upon complaint on oath of the employer of any such per» 
son or his agent being made before him, issue his warrant ancT 
cause such person to be apprehended and brought before him, 
and in case such person shall refuse to perform such contract or 
agreement, without showing sufficient excuse or cause therefor, 
such Justice may commit such person to prison for a period not 
exceeding thirty days : Provided that should such person, at 
any time before the expiration of the time for which he shall Jbe 
committed, consent to perform such contract or agreement» and 
his master consent to receive him back into his service, the said 
Justice shall forthwith discharge such person out of custody.

2. Any fisherman, shareman, shoreman, mechanical or 
other servant, who shall absent himself from his employer’s ser­
vice without leave, or refuse or neglect to perform his duty with­
out sufficient cause, shall, for every day's absence, refusal or 
neglect, forfeit and pay to his employer, who may deduct the 
same from his wages, a sum equal to twice the rateable propor­
tion of his wages stated in his agreement in writing, for such 
time as he shall be absent or refuse or neglect to perform his

(a) All servants are included under these words, but no servant can be 
arrested unless there is an agreement in writing, commonly known as a ihip­
ping paper.
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service (<i) in addition to any special damage and expenses which 
the employer shall have sustained by reason of such absence, 
refusal or neglect, and which such employer may also deduct in 
manner aforesaid.

8. Any employer who shall, without reasonable cause, re­
fuse or neglect to pay any fisherman, shareman, or other ser­
vant, the amount or balance of his wages within three days after 
the same shall have been earned and become due, according to 
his agreement, (the same having been demanded,) shall forfeit 
and pay to such servant the wages current at the time for the 
number of days he may be kept out of his wages or balance, in 
addition to any special damage and expenses which such servant 
shall sustain by such refusal or neglect, to be recovered before 
any Court of Record or a Justice.

4. Should the employer of any such servant neglect or re­
fuse to perform his part of such contract or agreement, any Jus­
tice shall, upon complaint being made upon oath by such ser­
vant, issue his summons, and in default of appearance cause 
such employer or agent to be brought before him ; and in case 
such employer or agent shall refuse to perform such contract or 
agreement, without shewing a sufficient excuse therefor, such 
Justice may impose upon such employer a penalty not exceeding 
twenty dollars, to be levied on the goods and chattels of such 
employer by warrant of such Justice ; and in case such warrant 
shall not be satisfied, the said Justice may issue,his warrant to 
apprehend said employer and commit him to pristih for a period 
not exceeding thirty days.

5. On the performance of such contract or agreement on 
the part of the servant, the balahce of wages due thereon shall 
be paid in lawful current money of this Colony to the person en­
titled thereto, any contract or agreement to the contrary not­
withstanding.
---------------------- —|--------------------------------------- ----------

(a) The master should notify the servant immediately after his neglect
that he intends to charge him for it. Otherwise, it may be held that he has 
condoned the oftenoe by receiving him back and taking no notice of his neglect 
of duty or absence.
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6. If any person shall harbor or employ the sejrant of 
another, after notice of his being such servant, any JustiWmay, 
upon complaint upon oath, issue his warrant for the apprehen­
sion of such liarborer or employer ; and upon conviction, tlie 
said Justice shall impose upon such harborer or employer a pen­
alty .of not less than twenty dollars or more than forty dollars, 
to be ltfVied on the goods and chattels of such harborer ot em­
ployer in manner prescribed by the fourth section of this chap­
ter ; and, upon failure to recover such penalty, the said Justice 
shall commit the said harborer or employer to gaol in manner 
and for the time provided by the said section ; and the said Jus­
tice shall rflso make an order on such harborer or employer for 
the payment by him to the first employer of the wages earned by 
such sentent during the time he was employed by the said har­
borer or employer, and which shall be recovered in the same man­
ner and by the same process as is herein prescribed for the recov­
ery of the penalty mentioned in this section, together with costs.

7. Any sealer who, by refusing to work or otherwise with­
out sufficient reason, shall be a party to causing any master of 
a sealing Vessel, while at sea, to give up the voyage before the 
time stated in the agreement for its duration and termination, 
shall, on conviction in a summary manner before any Justice, 
he imprisoned for a period not exceeding one month.

8. All outfits and supplies advanced to any fisherman, shore­
man, shareman or other servant, shall be charged and paid for 
at the reasonable and current prices for outfits and supplies 
where the same shall be delivered.

9. In case any employer shall, during the service of such 
person, sell any intoxicating liquor to him, such employer shall 
not be entitled, in any such case, to deduct out of the. wages or 
earnings of such person any charge or claim such employer may 
have or make for any liquor sold or delivered to such person at

v any time during his service ; and no person shall recover any 
sum of money for any intoxicating liquor supplied to any such 
person during his service.

10. Every vessel employed in the seal or Labrador fisheries 
of this Colony shall, before proceeding on any such voyage, be
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provided with a medicine chest containing a sufficient supply of 
medicine ; and the master of every such vessel shall, on clearing 
for such voyage, be compelled to produce to the Collector or Sub- 
Collector a certificate under the hand of some respectable medi­
cal practitioner or druggist, of such vessel being provided with 
a sufficient medicine chest as aforesaid, or otherwise satisfy such 
Collector or Sub-Collector of the fact.

11. In all agreements with sealing crews aforesaid, there 
shall be two parts, respectively signed by the master and the 
crew ; and one part shall remain with the master or owner, and 
the other part shall be left with any one of the crew who shall 
be selected by them or a majority of them for that purpose, or 
shall be posted and kept in some conspicuous part of the ship.

12. All penalties imposed under this chapter shall be paid 
to the party proceeding for the same, and all proceedings under 
this chapter shall be prosecuted and conducted in a summary 
manner, before any one or more Justice or Superior Court, and 
such Justice or Court may compel the attendance of witnesses 
and the production of all necessary documents.

Servants Carrying Away Boats, (a)

18. Any fisherman, sharemah, shoreman, or other servant, 
engaged in the fisheries of this Island or its dependencies, or 
the partner of any fisherman or planter so engaged, who shall, 
whether for the purpose of aiding his desertion or otherwise, 
wrongfully, or contrary to the terms upon which he may have 
the temporary use of the same, take, and carry away%ny vessel, 
boat, sails, oars, nets, or other property whatsoever, used in the 
prosecution of the fishery, from any person engaged iç carrying 
on the fishery, either as a merchant, planter or otherwise, when 
such taking and carrying away shall not amount to larceny, 
shall be guilty of a misdemeanor.

(a) This and the following sections are taken from the Act 38th Vic., c. 9. 
The Act was passed to punish fishermen and sharemëh, running away from 
their masters when the voyage is bad, and taking boats, <fcc. ; such taking away 
of boats, when done for the purpose of escaping, not being in law larceny, 
there being no intent to make the boats, &c., permanently their property. See 
Larceny.

F F
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14. Any person charged with such misdemeanor may be 
tried and convicted in a summary manner before a Stipendiary 
Magistrate, under the provisions of the Imperial Act, 11 & 12 
Victoria, chapter forty-three, entitled “ An Act to facilitate the 
performance of the duties of Justices of the Peace out of Ses­
sions, within England and Wales, with respect to summary con­
victions and orders,” and shqll> on conviction, be subject to im­
prisonment for a period not exceeding six months, or the said 
Magistrate may impose the alternative punishment of a fine not 
exceeding one hundred dollars, which fine may be paid by the 
offender on conviction or at pny time during hjs imprisonment.

15. Out of the fine so imposed, the convicting Magistrate 
may apportion such an amount (either the whole or part of such 
fine) as shall appejq: to him, from the evidence, a reasonable 
compensation to tne party aggrieved for the value„of the property 
taken, or for the amount of injury done ; and such amount, 
when received, shall be paid over to the party aggrieved, and 
shall be a bar to all civil proceedings whatsoever, for the same 
cause ; the remainder of the fine, if any, shall be paid to tho 
Receiver General, for the use of the Colony.

16. For the purpose of giving jurisdiction under this Act, 
all offences shall be deemed to have been committed either with­
in the District or dependency where such taking occurred, of in 
any District in this Island in which the offender shall be found.

17. All prosecutions under this Act shall be commenced 
within twelve months after the commission of thé offence.

18. No conviction or order under this Act shall be quashed 
for want of form, and no warrant of commitment shall be held 
void by reason of any defect therein : Provided there is a valid 
conviction to maintain such warrant, and it is alleged in the 
warrant that the party has been convicted.

19. Form of Complaint (Cap. 20.)—
Northern District,) ' *

Island Cove, t Newfoundland.
to wit : ) \

The complaint (a) of John Jones, of Island Cove, planter, taken

(a) On being brought before the Magistrate, Stiggins will be asked what 
he has to say in answer to the said complaint, and if hd admits that the com.
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upon oath, who saith,—“ Job Stiggina, my servant, shipped by a written 
shipping paper, is now absent from my service without leave (or refuses 
or neglecti to perform his duty without sufficient cause.) I therefore pray 
a warrant for his apprehension.” >

John 3fNES.

Newfoundland.

Sworn, &c.
Warrant.

Northern District, )
Island Cove, >

to wit : j To the Constables of the Northern District.
Whereas complaint, on oath, has this day been made before me, the 

undersigned Justice of the Peace for the said District, by John Jones, 
that (here state complaint.) These are therefore to command you forth­
with to arrest Job Stiggins and bring him before me or some other 
Justice for the said District, to answer the said complaint, and to be 
further dealt with according to law. J

Given under my hand, &c. /
T. Wills, J. P. O

' J
CHAPTER XXI.

EVIDENCE.

Sections

6. —Husband or wife not compelled 
to disclose communications be­
tween them.

7. —Privilege of clergymen.
8. —Exceptions-Idiots, lunatics, chil­

dren, persons under sentence of 
death.

9. —Want of religious belief.

plaint is true, he should then be asked whether he will return to his master’s 
service ; if he will do so, and the master agrees to take him back, this ends the 
matter. In the cases the Magistrate should do all in his power to reconcile 
the parties, and never imprison the servant unless compelled to do so by his 
obstinacy in refusing to serve his master without lawful excuse. Never act 
without seeing the shipping paper, and that it is properly signed, and always 
bear in mind the paramount necessity of not interrupting the fishery.

Sections

1. —General observations.
2. —Objection to credibility, not com­

petency of witness ; exceptions.
3. —Husband or wife of informer.
4. —Defendant not competent or com­

pellable in indictable offences.
5. — Summaryjproceedings ; defendant

competent but not compellable.
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Sections

10. —Authority to administer oath.
11. —Form of oath.
12. —Distinction between form and

substance of oath.
13. —Affirmation instead of oath, in

certain cases.
tfl 4.—Punishment for false affiMa- 

tien.
15. —Party objecting to be sworn, may

make declaration.
16. —Examination and cross-examina­

tion.

s

Sections

17. —How far a party may discredit 
his own witness. •

18. —Proof of contradictory statements 
of adverse witness.

19. —Cross-examination on previous 
statements. Pj

20. —Previous convietion—howpro^d. „
21. —Re-examination.
22. —Judicial notice of facts.
23. —General rules of evidence.
24. —Public documents. [threat.
25. —Evidence obtained by promise ot

1. There is 110 difference as to the rules of evidence between 
civil and criminal cases ; the evidence that may be rdbeived in 
one case may bo received in the other, and the evidence that is 
rejected in a civil case oqght to be rejected in a criminal case. 
The amount of proof however, required, varies with the different 
proceedings before Justices ; for instance, in a preliminary ^in­
quiry for an indictable offence, the evidence must raise a strong 
or probable presumption of the guilt of the party charged, to 
justify the Justice in sending him for trial. [Se« note, p. 83.] 
In summary penal proceedings the proof of guilt must be full 
and convincing, whilst in matters of civil jurisdiction a mere 
preponderance of proof will suffice to establish the case. The 
presumption of innocence, that is, that all accused persons are 
innocent until proved guilty, thus throwing the whole burthen 
of proof of guilt on the prosecutor,' also marks one of the great 
distinctions betweedkthiti evidence required in civil and criminal 
business. » .

2. At the present day it may be laid down as a general rule 
that objections can onlj( be taken to the credibility, not to the 
competency, of witnesses. There are, however, some exceptions, 
wlAch are thus summarized ;—the informer or prosecutor or com­
plainant is cor^petent and compellable to give evidenofeJfor him­
self or defendant in all criminal proceedings, indictable and 
summary.

8. The husband or wife of the informer or prosecutor or com­
plainant is likeWise competent and compellable to give evidence

/
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for the Crown, as well as for the defendant, and also against each 
other, in cases of personal injuries committed on one another.

'4. The defendant (die party charged) is not competent or 
compellable to give evidence for or against himself or herself in 
indictable offences, nor is his wife, except in cases of personal 
injury committed by one on the other, where the evidence of the 
injured party is admissible a^itiuet the other*

5. In summary proceedings the defendant or his wife is a
competent witness, but is not compellable, the words of the pro­
viso in sec. 8, cap. 28, Consol. Stat., bèiog,— ^ -

“ Provided that nothing herein contained shall preclude a defendant 
or the husband or wife of a defendant from becoming a witness, should he 
or she think fit, ju auy summary proceedings of a criminal or other nature.”

6. Sec, 9 of -the same chapter provides that,—
“ No husband shall be compellable to disclose any communication 

made to him by his wife during the marriage, and no wife shall be com­
pellable to disclose any communication made to her by her husband dur­
ing the marriage.” ; *-

7. Sec. 11 of the same chapter provides that,—
“ A clergyman or priest shall not be compellable to give evidence as 

to any confession made to him in his professional character.”
8. On the above statutory exceptions to the principle of 

universal competency, certain common law exceptions must be 
grafted ; for instance, persons who have not the use of reason 
are from their infirmity utterly incapable of giving evidence, and 
are therefore excluded as incompetent witnesses, as idiots, luiia- 
tics, children. [Powell, 18.]

The evidence of witnesses at any age is admissible, if it 
appear that they have sufficient discretion and understand the

T
oral obligation of an oath. [Bac. Abr. tit. “ evidence.”]

Deaf and dumb persons, if they have sufficient understand- 
g, may give evidence, either by signs or through an interpreter 

or in writing. [Powell, 17 & 18.]
A person under sentence of death is incapable of being a 

witness, [fieg. v. Webb, 11 Cox, c, c, 188.]
9. No person is a competent witness unless he believes in a 

Supreme Being, who will punish him either in the present or in 
the future life for perjury. [Powell, 19, 21.]
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10. It may be laid down as a general rule that wherever 
Justices are authorized by law to hear and determine or examine 
witnesses, they have incidentally the power to examine on oath. 
[2 Phil. Eo., 795.] In summary proceedings, (see page* 150, 
11 & 12 Vic., c. 42, s. 15.)
\ . “ Every witness to be examined upon oath or affirmation, and the 
Justice shall have full power and authority to administer to every such 
witness the usual oath or affirmation.” In indictable offences (page Ci)) 
“ Such Justice shall, before any witness is examined, administer to such 
witness the usual oath or affirmation, which such Justice shall have full 
power and authority to do (11 & 12 Vic., c. 42, s. 17), and by sec. 17, 
cap. 23, Consol. Stat. : “Every Court, Judge, Justice, Officer, Commis­
sioner, Arbitrator, or other person, now or hereafter having by law or by 
consent of parties, authority to hear, receive, and, examine evidencepsis 
hereby empowered to administer an oath to all such witnesses as are le­
gally called before them, respectively.”

11. The oath is generally ieH the following form : (a)
“ The evidence which you shall give on the present enquiry (or 

touching this application or complaint, as the case mag be) shall be the 
truth, the whole truth, and nothing but the truth. So help you God.”

12. The particular form or ceremony of adnîmistering an 
oath is quite distinct from the substance of the ofcth itself. 
[1 Phil. 8, 9th ed.] The form of oath under which Gomh» in­
voked as a witness or as an avenger of perjury, is to be accom­
modated to the religious persuasion which the swearer entertains 
of God, and to be administered in such form as to bo binding on 
his conscience. Within the limits of tfois little work, the various 
forms of oaths taken by the different religious persuasions, can­
not be given. The swearing upon the Holy Evangelists is bind­
ing both on Roman Catholics and Protestants.

13. Sec. 27 of the 23rd chapter of the Consolidated Sta­
tutes contains the following provision :

“ If auy person called as a witness, or required or desiring |o make

(a) Form of Interpreter's Oath.—You shall truly and faithfully interpret 
the evidence about to be given and all other matters and things touching the 
present charge, and the (French, as the case may be) language into the English 
language, and the English language into the (French, &c.,) language accord­
ing to the best of your skill and ability. Bo help you God.
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an affidavit or deposition, shall refuse or be unwilling from alleged con­
scientious motives to be sworn, the Court or Judge, or other presiding 
officer, or person qualified to take affidavits or depositions, may, upon 
being satisfied of the sincerity of such objection, permit such person, 
instead of being sworn, to make his or her solemn affirmation or decla­
ration, in the words following—videlicit :

“ I, A. B., do solemnly, sincerely, and truly affirm and declare, that 
the taking of any oath is, according to my religious belief, unlawful ; and 
I do also solemnly, sincerely, and truly affirm and declare, &o.” Which 
solemn affirmation and declaration shall be of the same force and effect 
as if such person had taken an oath in the usual form. ‘ [Sec. 27.]

14. If any person making such solemn affirmation or de­
claration shall wilfully, falsely, and maliciously affirm or declare 
any matter or thing which, if the same had been sworn in the 
usual form, would have amounted to wilful and corrupt perjury, 
every such person so offending shall incur the same penalties as 
by the laws and statutes of this Colony are or may be enacted 
or provided against persons convicted of wilful and corrupt per­
jury. [Sec. 28.] (Perjury, see p. 89, Manual.)

15. If any person called to give evidence in any'Court of 
Justice, whether in a civil or criminal proceeding, shall object 
to take an oath or shall be objected to as incompetent to take an 
oath, such person shall, if the presiding Judge is satisfied that 
the taking of an oath would have no binding effect upon his 
conscience, make the following promise and declaration :

“ I solemnly promise and declare that the evidence given by me to 
the Court shall be the truth, the whole truth, and nothing but the truth.”

And any person who, having made such promise and decla­
ration, shall wilfully and corruptly give false evidence, shall be 
liable to be indicted, tried and convicted for perjury, as if he had 
taken an oath. [Sec. 29.]

10. As to the Mode of Examination..—On an examination 
in chief, (that is, where the party puts questions to his own witness) 
a witness must not be asked leading questions (leading question4 
are questions put in such a form as to suggest the desired answers.) 
There are, however, some exceptions to this rule ; (1), where the 
witness proves adverse to the examining party, leading questions 
may be asked by permission of the Court ; (2), where a witness
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has apparently forgotten a circumstance, and hy inspecting a 
memorandum to refresh his memory, [Powell, 876, 879] ; (8), 
■where the object is to contradict another witness as to a certain 
fact ; (4), where the object is to identify persons ; (5), where the 
question is merely introductory to another. O11 cross-exami­
nation, an adverse witness may be asked leading questions. 
A witness must only be asked questions of facts which are re­
levant and pertinent to the issue, he cannot be asked irrelevant 
questions or questions as to his own inferences from a personal 
opinion of facts.

17. A party producing a witness shall not be allowed to im­
peach his credit by general evidence,y)f bad character, but- he 
may, in case the witness shall in the opinion of the Judge prove 
adverse, contradict him by other evidence, or by leave of the 
Judge prove that he h*6 made at other times a statement incon­
sistent with his present testimony ; but before such last men­
tioned proof can be given, the circumstances of the supposed 
statement, sufficient to designate the particular occasion, must 
be mentioned to the witness, and he must be asked whether or 
not he has made such statement. [Consol. Stat., c. 28, s. 80.]

18. If a witness, upon cross-examination as to a former 
statement made by him relative to the subject-matter of the 
cause and inconsistent with his present testimony, does not dis­
tinctly admit that ,he has made such statement, proof may be 
given that he did in fact make it ; but before such proof can be 
given, the circumstances of the supposed statement, sufficient 
to designate the particular occasion, must be mentioned to the 
witness, and he must be asked whether or not he has made such 
statement. [Idem, sec. 81.]

19. A witness may be cross-examined as to previous state­
ments made by him in writing, or reduced into writing, relative 
to the subject matter of the cause, without such writing being 
shown to him ; but if it be intended to contradict such witness 
by the writing, his attention must, before such contradictory 
proof can be given, be called to those parts of the writing which 
are to be used for the purpose of so contradicting him : Provi­
ded that it shall be competent for the Judge, at any time during
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the trial, to require the production of the writing for hia inspec­
tion, and he may thereupon make such use of it for the purposes 
of the trial aa he shall think fit. [Idem, sec. 82.]

20. A witness in any cause may be questioned as to whether 
he has been convicted of any felony or misdemeanor ; and upon 
being so questioned, if he either deny the fact or refuse to an­
swer, the opposite party may prove such conviction ; and a cer­
tificate, containing the substance and effect only (omitting the 
formal part) of the indictment and conviction of such offence, 
purporting to be ‘ signed by the Clerk of the Court where the 
offender was convicted, or by the Deputy of such Clerk or Officer, 
(for which certificate a fee of one dollar, and no more, shall be 
demanded or taken) shall, upon proof of the identity of the per­
son, be sufficient evidence of the said conviction, without proof 
of the signature or official character of the person appearing to 
have made the same. [Idem, sec. 88.]

21. Re-Examination.—(After, say the defendant's cross-ex­
amination, the plaintiff again asks his witness questions, this is 
known as re-examination.) The office of re-examination is to 
be confined to shewing the true color and bearing of the matter 
elicited by cross-examination, and new facts or new statements, 
not tending to explain the witness's previous answers, are not 
to be admitted. [Taylor on Ed., 627.]

22. As a general rule, everything has to be proved in a 
Court of Justice, but there are certain facts of which all Courts 
in this Colony are bound to take judicial notice, without proof, 
viz. : the Acts of the Legislature, when purporting to be printed 
by the Queen’s Printer for the Island; [Consol. Stat., p. 2,] 
the Imperial Statutes, Royal Proclamations, the Almanac, the 
divisions of the year ; also the Royal Gazette of this Colony, and 
all Proclamations and Notices therein.

28. General Roles.—The following are some of the gene­
ral rules established by the decisions and practice of the Supe­
rior Courts, and to which the proceedings before Justices should 
conform :—That a person is presumed to be innocent until the 
contrary be proved ; that a party shall not be allowed to put 
leading questions, that is, questions in such, a form as to-suggest
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the answer desired, to his own witness ; that hearsay evidence 
is inadmissible, that the statement of one prisoner is not evi­
dence either for or against another prisoner ; that conversations 
which have taken place out of the hearing of the party to be 
affected cannot be given in evidence ; that the evidence of an 
accomplice (a) is admissible, but ought not to be fully relied 
upon, unless it be corroborated by some collateral proof; that 
no person is bound to answer a question which may tend (6) to 
criminate himself ; that if a witness choose to answer such ques­
tion, hie answer is conclusive ; that, in general, the opinion of a 
witness as to any fact in issue is inadmissible, unless upon ques­
tions of skill and judgment ; that the onus probandi lies upon the 
party asserting the affirmative ; that the best evidence should 
be given of which the nature of the case is capable ; that secon­
dary evidence is therefore inadmissible, unless some ground be 
previously laid for its introduction, by showing the impossibility 
of procuring better evidence ; that parol testimony is not recei­
vable to vary or contradict the terms of a written instrument ; 
that a person shall not bo allowed to speak to the contents of a 
written instrument, unless it be first proved that such document 
is lost or destroyed, or, if in the possession of the adverse party, 
that notice has been given for its production ; that a witness 
may be allowed to refresh his memory by reference to an entry 
or memorandum made by himself shortly after the occurrence 
of which he is speaking, although the entry or memorandum 
could not itself be received in evidence ; that when positive evi­
dence of the facts cannot be supplied, circumstantial evidence is 
admissible ; and that circumstantial evidence should be such as 
to produce nearly the same degree of certainty as that which 
arises from direct testimony, and to exclude a rational proba­
bility of innocence, (c)

(o) This is not a role of law, but of practice, and as such approved of by 
the superior courts. [JÎ. v. Stubbs, 25 L. J. 16.]

(6) The privilege of refusing to answer such a question is that of the 
witness only. [JÎ. v. Kinglake, 22 L. T. (N.) 386.]

(c) Circumstantial Evidence.—The description of evidence called circum­
stantial consists of proving, not the facts sought, but a fact or facts from which
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24./As respects the proof of public documents, the Con­
solidated Statutes, sec. 18, cap. 28, provides,—

“Every document, which by any law now in force or hereafter to be 
in foroe, is or shall be admissible in evidence of any particular in any 
Brititii Court of Justice, without proof of the seal or stamp or signature 
authenticating the same, or of the judicial of-ottioial character of the 
person appearing to have signed the same, shall be admitted in evidence, 
to the same extent and for the same purposes, in any Court of Justice in 
this Colony, or before any i>erson having by lawiqr by consent of parties 
authority to hear, receive and examine evidence, without proof of the 
seal or stamp or signature authenticating the same, or of the judicial or 
official character of the persqn appearing to have signed the same.”

And section 15 provides that,—
“ Whenever any book or other document is of such a public nature 

as to be admissible in evidence on its mere production from the proper 
custody, and no statute exists which renders its contents proveable by 
means of a copy, a copy thereof or extract therefrom shall be admissible 
in evidence in any Court of Justice, or before any person now or here­
after having, by law or consent of parties, authority to hear, receive, and 
examine evidence : Provided it be proved to be an examined copy or 
extract, or provided it pnrport to be signed and certified, as a true copy 
or extract, by the officer to whose custody the original is entrusted ; and 
which officer is hereby required to furnish such certified copy or extract 
to any person applying at a reasonable time for the same, upon payment

it may be deduced in the way of presumption or inference. Upon this point 
it is said f 1 East, P. C., c. 6, ». 9, p. 223.] “ Perhaps strong circumstantial 
evidence, in cases of crimes committed for the most part in secret, is the most 
satisfactory of any from whence to draw the conclusion of guilt ; for men may 
be seduced to perjury by many base motives, to which the secret nature of the 
ofienoe may sometimes afford a temptation ; but it can scarcely happen that 
many circumstances, especially if they be such over which the accuser could 
have no control, forming altogether the links of a transaction, should all un­
fortunately concur to fix the presumption of guilt on an individual, and yet 
such a conclusion be erroneous.” The following rules are given in Starkie on 
evidence, 3rd Ed., p, 571 to 576 :—

1. —The circumstances from which ^ie conclusion is diawn should be fully 
established.

2. —All the facts should be consistent with the hypothesis (t.e., supposition.)
3. —The circumstances should be of a conclusive nature and tendency.
4. —The circumstances should to a moral certainty actually exclude every 

hypothesis, but the one proposed to be proved. [Oke, p. 8G. ]
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of a reasonable sum for the same, not exceeding ten cents for every folio 
of ninety words.”

And under Imperial Acts the mode of proving public non­
judicial documents is prescribed by 8 & 9 Vic., c. 118, d\l, and 
14 & 15 Vic., c. 99, s. 14, and under “ The Documentary Evi­
dence Act, 1868," (81 & 82 Vic., c. 87), various documents, such 
as proclamations, orders, or regulations of the Queen or Privy 
Council, or by authority of the Treasury, &c., may be proved by 
a co$y of the Gazette, or a copy by the government printer, or 
in certain cases by an extract or copy certified by the proper 
officer of the department.

25. Evidence obtained by Promise or Threat.—Any evi­
dence which has been obtained from a prisoner i^ consequence 
of any threat, promise, or inducement, [R. v. Garryer, 18 L. «F. 1] 
as, “ You had better speak the truth 11 You had better speak ; 
it is of no use denying it, as A. B. swears he saw you do it or 
the like, and made to the prisoner by any person concerned in 
the apprehension, examination, or prosecution of the prisoner, 
will render such evidence inadmissible ; but any facts discovered 
in consequence of information so obtained may be given in evi­
dence. But the words “ You need not say anything to criminate 
yourself ; what you do say will be taken down and used as evi­
dence against you," used by a policeman, do not render the con­
fession inadmissible [fl. v, Baldry, 21 L. J. 180 ; see also R. v. 
Luckhurst, and R. v. Sleeman, 28 L. J. 18 and 19] ; nor an in­
ducement held out or advice given by a fellow prisoner [ZZ. v. 
Parker, 25 J. P. 874] ; nor the prosecutor (the master) advising 
his servant (the prisoner) to answer any questions truthfully, 
&c. [R. v. Jarvis, 1 L. R. (C. C.) 96] ; nor the mistress of the 
prisoner in the presence of a police officer, saying, “You may 
as well tell the truth ; it is sure to be found out." [R. v. Edwards, 
88 J. P. 119, 145] ; nor a mother saying to her son, “ You had 
better, as a good boy, tell the truth [R. v. Reeve, 26 L. T. (N.) 
403.]
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CHAPTER XXII.
PRACTICE.

Sections

1. —Introductory observations.
2. —Guilty knowledge and intent.
8.—Ouster of jurisdiction by claim of 

right.
4.—Estoppel—res adjudicate.
6.—Majority decide.
6. —Refusal to adjudicate.
7. —Judgment deferred.
8. —Altering judgment.

Sections

9.—Giving titiee for payment,
10. —Part payment.
11. —Waiver of irregularity,
12. —Commitment.
18.—Printed Forms.
14. —Seal.
15. —Keeping Records.
16. —General observations.

1. Most of the matters which would have come under
head have been referred to in the notes to the various Chapters. 
I considered that the Magistrate would find it more convenient 
to have his attention directed/at once to the different points of 
practice, as they were referred to in the text ; this Chapter, there­
fore, will only refer to a few necessary topics which could not be 
conveniently placed in notes. *—

2. It is most important for the Justice to bear in mind that 
it is one of the necessary ingredients in all criminal proceedings 
that the defendant should have committed the offence with a 
criminal knowledge and intent ; the intent, however, sometimes 
cannot be positively proved, it can only be implied from overt 
acts ; and every man is supposed to intend the necessary and 
reasonable consequences of his own acts. [Arch. crim. plead. ,208.] 
There are some cases in which the4htent is inferred as a neces­
sary conclusion from the act done, as where a man knowingly 
utters a forged instrument as a genuine one, the intent to de­
fraud the party to whom he utters it is a necessary inference. 
For instance, (case cited in Arch. 825) if, under color of arrears 
of rent, though none be actually due, I distrain or seize/my 
tenant’s cattle, this is trespass, (a civil injury) not felony, cri­
minal offence.) Where a shareman, dismissed by his master, 
went to his master’s store, broke it open, and took five quintals
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of fish, which he believed was his share of the fish, this would 
pot be larceny, (a criminal offence) but a civil injury trespass. _ 
The claim of right, as in the case of this servant, may be wholly 
unfounded, but.if it is proved that the defendant, bona fide* be­
lieved that he had such a right, it would do away with the crimi­
nality of his proceeding ; it will thus be seen that a guilty know­
ledge or intention is a necessary ingredient in all criminal pro­
ceedings, with the exception of some few cases which are made 
triable summarily under certain statutes, such as servants and 
apprentices absenting themselves from their master’s service, 
and which^ in reality partake more of a civil than a criminal

»
acter, the words maliciously, wilfully, &c., having been omit- ’ 
rom the statute creating the offence. This guilty knowledge 
intent marks one of the great distinctions which separates 
criminal, from civil proceedings. EveW unneighbonrly and 
wrong act is not necessarily criminal ; for^istance, in the case 
mentioned in pages 14 k 15, if Snow had cut down the fence in 

the night, he could not be summoned for malicious injury, his 
bona fide belief in his right to do it making his act a civil injury, 
for which damages might be recover^ against him, not a crimi­
nal offence. This subject is also referred to under the head of 
larceny, in the Appendix of Forms, at the end of the Book.

8. OustbrIof Jurisdiction by claim of right.—As this subject 
lias been already treated of in pages 14 and 15, and at page 180, 
note, it only remains to say that where the matter is a doubtful 
one, it is enough to stay the jurisdiction. Justices cannot give 
themselves jurisdiction by an erroneous and capricious decision. 
[Sfon«, 485.] “ The jurisdiction is not ousted by the bona fide
claim of a right uthich cannot exist at law.” A claim of right is 
not waived by the defendants calling evidence on the merits. 
[Sto*e 485.] - 4

4. Estoppel or “ Res Judicata” (a)—Latin—means Wher<? 
the matter has been adjudicated on. If an information or poin­

ta) The plea of res judicata applies only where the identical questi 
once decided is again raised between the same parties. [Leith Harbor Case, 
I L. R. (Appeal Cases) 17.]

\

t
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plaint be dismissed, the Justice may, if required, make an order
of dismissal, and give the defendant a oe > thereof, the

or complaint for the same matter against the sutae party. [11 
& 12 Viet., c. 48, s. 14.] The certificate supersedes the necessi­
ty for other proof, but if such certificate be not produced, it will 
be for the defendant to prove by other evidence, not only that 
the former information was for the same matter with which he 
is charged a second time, but that it was dismissed upon the 
merits, and that the decision was intended to be final. If this 
be done, the plea of autrefoit acquit will, it is conceived, be avail­
able in like manner as in indictments. [Æ. v. Newbury, 16 J.P., 
821.] It has, however, been held that a second application may 
be made against a putative father under the Bastardy Act, al­
though the first was dismissed for want of satisfactory corrobora­
tive evidence, [R. v. Machen, 18 L. J. 218] ; and there may be 
analogous cases in proceedings excepted from the operation of 
or not coining within the 11 & 12 Viet., 0. 48, to which the same
principle may apply. But whenever the information or com-
plaint is within that Act, a certificate of dismissal will, it is con­
ceived, be anyeffectual bar to a second application. If, however 
the information or complaint is dismissed for want of form, or
ceived, be anyeffectual bar to a second application. If, however

withom/any adjudica- 
or complaint may be

from a mistaken view of jurisdiction, and withoiWany adjudica­
tion on the merits, a second information
laid, and the plea of autrefoit acquit will not avail. [See R. v. 
Ridgway, 1 D. é R. 88, and R. v. Harrington, 28 J. P. 486.] If
the same question has been raised and disposed of, although in
another form, by a different Court, the Justices cannot re-open 
it. When two Courts have concurrent jurisdiction, the decision 
of one Court will prima facie be ret judicata in the other.

6. Majority decide .^The judgment will be according to 
the opinion of the majority of the Justices present at the hear­
ing. The chairman may, of course, vote with the other Magis­
trates, but in case of equality he has no double or casting vote. 
If the Justices are equally divided, there can be no adjudication, 
and the case may be again heard on a fresh information, or 
adjourned by the majority to the next sitting [26 J. P. 77,] when
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the case can be re-heard with the assistance of other Justices'. 
pU. J. P., 788.] The Justices may alter their judgment during 
the- continuance of the same sitting. Two or more Justices may 
lawfully do whatever any one Justice may do alone. *

6. Refusal to Adjudicate.—If the Justices, from a mistaken 
opinion as to their jurisdiction, refuse la adjudicate, a rule may 
be obtained under 11 & 12 Viet., c. 44j/s. 5, requiring them to 
show cause why they should not hear 4nd adjudicate. If, how­
ever, they have already adjudicated! on the merits, although 
their decision may be erroneous, their judgment cannot be re­
viewed, except on a case granted under 20 & 81 Vic., c. 48. [See 
R. v. Paynter, 26 L. J. 102, and R. v. Dayman, Id. 128.] Where 
the Justices dismissed the information against one of several 
owners of a colliery, on the ground that the owners were not 
joined as co-defendants, the Court granted the rule, [see R. v. 
Brown, 26 L. J. 188] ; and the following test as to the interfer­
ence of the Court of Queen’# Bench in a partly heard case, was 
suggested by Lord Campbell :—“ If the objection be such that 
whatever the merits of the case, whether the defendant be guilty 
or not, the Justices hold that they c%nnot decide on the merits

• owing to the objection—for instance, either want of parties or 
notice—such holding is a declining of jurisdiction and not an 
adjudication, and in such a case it is the duty of the Court to 
compel the Justices to proceed.”

7. Judgment Deferred.—The Justices are not obliged to fix 
the fine or punishment at the instant of conviction, but may 
take time either for the purpose of informing themselves as to 
the legal penalty, or the amount proper to be imposed, or of 
taking advice ajs to the law applicable tio the case.

8. Altering Judgment.—Alterations in the judgment, either 
in the extent of imprisonment or amount of fine, are occasionally 
made at Sessions, but it is essential that the alterations should 
be made at Sessions, during the sitting of the Magistrates.
[61 J. P., 161.] * «

9. Giving Time for Payment.—Under several Acts of Par- 
T liament Justices are empowered to direct payment of a fine either 
V immediately or within such time as they may think fit. When
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time is given, it seems necessary, before issuing a warrant, of 
distress or commitment, to summon the defendant to sho^ cause 
why the warrant should not issue. In Arnold v. Dimsdale, 22 
L. J. 161, it was held that if the payment wore to be “ imme­
diate,” there was no necessity for any Summons before commit­
ment ; but if it were not immediate; the Court seems to have 
considered that a summons would have been requisite. |

10. Pabt Payment.—It is not unusual fpr persons on con­
viction to request the Justices to allow time for payment of the 
fine, at the same time offering to pay down part immediately. 
Such applications cannot be safely granted, as it is conceived 
that after part payment the right of commitment would be gone, 
the Justices having no power to apportion the period of imprison­
ment. The law does not intend a man to suffer two modes of 
punishment, i. e., in purse and in person, for the same offence : 
and on this principle, when the goods of an offender are not suf­
ficient to satisfy a distress, they ought not to be taken, but the 
ulterior punishment should be resorted to. [R. v. Wyatt, 2 Lord 
Raym. 119. Stone, 489.]

11, Waives of Irbequlakity.—If the defendant appear at 
the hearing, he must then object to the form of the summons, or 
to any irregularity in the proceedings on which it was founded ; 
if he do not, but asks^for judgment in his favour on the merits, 
Ira waives any irregularity in the process for bringing him before 
the Court. The defendant’s appearand cures any irregularity 
in the service of the summons, or the want of one [see. R. v. Stone, 
1 East, 649] ; and even the non-compliance with a statutable 
form. [Oke, 140.] In R. v. Shaw, 84 L. J., 169, the rule of 
law was thus stated by Blackburn, J. :—“ I think when a man 
appears before Justices, and a charge is then made against him, 
if he has not been summoned, he has good ground for asking for 
an adjournment. If he waive that, and answers the charge, a 
conviction would be perfectly good against him, and the witnesses, 
if they swore falsely, would bo liable to an indictment for per­
jury." So in R. v. Smith, 1 L. R. (C. C.) 110, it was held that if 
the defendant appeared at the .hearing, evidence, oii^a trial for 
perjury, of the information without proof of the summons (which 
is merely to bring the defendant into Court) was sufficient, and a
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conviction for perjury was affirmed ; in B. v. J. J. Gloucestershire, 
85 J. P. 872, that the absence of an information or summons, 
where no objection is made at the Rearing, will i\ot invalidate a 
conviction ; and in Turner v. Postmaster General, L. J. 10, 
that the jurisdiction of the Justices could not be objected to, the 
defendants and their attornies having examined and cross-ex­
amined the witnesses for the prosecution, and taken the chance 
of a decision on the merits. It sometimes happens that a person 
is apprehended for a supposed felony, and that when brought 
before the Justices, it turns out that the cifffhce is not felony, but 

A punishable summarily. In this case, if the prosecutor abandon 
the charge of felony, and propose to proceed on a new charge, 
as, 0r instance, wilful damage, th^ proper course is to have a 
new information and a warrant or ' summons founded thereon, 
and the evidence taken anety ; and if the defendant desire it, to 
adjourn the case in order to give him time to answer the charge. 
If, however, np information on oath or otherwise is taken out, 
but the parties proceed with the new charge immediately after 
the first is abandoned, and the defendant goes on with the case 
by cross-examining the prosecutor’s witnesses and entering upon 
his defence, taking the chance of a decision in his favour, it is 
too late for the defendant at the close of the case for the. prose- 

* 6ution to object to the jurisdiction of the Justices on the ground 
that no information on oath has been taken out as required by 
the statute, or that the defendant was not found ^mmitting the 
offence, or that he is not legally in custody, the conduct of the 
defendant amounting to a waiver of any irregularity. [Stone, 
482 ; see also p. 140, note.]

12. Commitment,—The offence for which the defendant is 
committed should be stated in a warrant of commitment with the 
same clearness and precision as in a conviction. It should show 
that the defendant has been corrected of an offence over which 
the Justice has jurisdiction (a). It was at one time a matter of

A-
(a) Whipping.—Consol. Stat., cap. 42, contains the following provisions : 
1. When any male person shall be convicted in any Court of Record, or 

before any Justiec, of any felony or misdemeanor, and it shall be proved, on
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doubt whether a Justice could substitute a good warrant for a 
defective one, and thereby justify the gaoler in detaining the
defendant in prison ; but since the case of Ex parte Cross, 21 J.
P. 4Q7,’this doubt has been removed. In this base the first 
commitment of the defendant under the Vagrant Act was bad 
on the faco of it, but the Court held, after argument, that theon the faco of it, but the Court held, after argument, that the 
primer might be lawfully detained under a secon rrant for 
the same offence, bearing date the same day as the warrant,

or after oonviotion, to the satisfaction of the Court or Justice, that such per­
son has been previously convicted before any Court of Record or Justice in
this Island of felony or misdemeanor, such first-mentioned Court or Justice 
may, if it or he shall think fit, direct and adjudge that, in addition to any 
other punishment that may be by law inflicted for such second oftence, such 
person shall be once, twice, or thrice, publicly or privately whipped, and in 
such adjudication prescribe the number of stripes to be given on each occasion, 
and such adjudication shall be carried into eftect by the gaoler of the prison 
in which such person may be confined : Provided that not more than twenty- 
five stripes shall be given at any one time.

2. Every person confined in gaol in this Island who shall wilfully injure 
or destroy any part of the furniture of such gaol, or damage any of the walls, 
floors, or other parts thereof, or shall assault any officer or prisoner of or in 
such gaol, shaiti be guilty of a misdemeanor, and may be tried therefor in a 
summary manner before any Stipendiary Justice of the Peace, and upon con­
viction shall be subject to further imprisonment, not exceeding six months, 
and in the discretion of the said Justice shall, if a male offender, also be lia­
ble to be punished by whipping, to the extent and in the manner provided in 
the preceding section of this chapter.

In the conviction, where whipping is adjudged, the two convictions must 
be set out, 'both in conviction and commitment ; the first shortly, if the first 
conviction was before another Justice, state “and whereas it is-now duly 
proved before me, the said Justice, that the said A. B. was on, &c., duly con­
victed before (here state first conviction) and I adjudge the said A. B. for his 
second offence, of which he has been this day (here set out second conviction) ; 
and add, ‘ I further adjudge that the said A. B. be (once or twice) privately 
whipped, and to receive ten stripes on each occasion, the first whipping to 
take place within ten days from this date, and the second to be administered 
to him the day before his term of imprisonment is ended.’ ”

Whipping should not be adjudged except in the case of incorrigible offen­
ders, and generally speaking, only, for crimes accompanied with great personal

*2, Supreme Court maÿ adjudge whipping
le persons convicted of ofienoes accompanied with severe personal vio-

l
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and lodged with the gaoler several days after, having an endorse­
ment requiring the gaoler to substitute the same for the first 
warrant. The Court considered the decision in It. v. Itichardt, 
6 A. &E. 926, as an express authority in support of their judg­
ment, and that it was good sense and good law.

18. Printed Forms.—Every Justice of the Peace should 
take care to provide himself with printed forms which can bo 
obtained on application to the Colonial Secretary or to the Clerk 
of the Peace in St. John’s.

14. Seal.—The seal which is required to all warrants, com­
mitments, convictions, summons and other documents, purport­
ing to be under the hand and seal of the Justice, may bo any 
impression or a mark in ink made by the Justice or the Printer 
and adopted by the Justice ; the impression on a wafer made 
with a key or even with the thumb will do. And until this 
absurd law is done away with, Justices should bo careful to have 
a seal or something like it whenever necessary on their papers.

15. Records.—A Record Rook containing full particulars 
and notes of the evidence in all cases brought before him should 
be kept by every Justice. He should also keep a copy of every 
summons or warrant, and evèry conviction should be entered 
and recorded in his book. I would also recommend him to have 
all complaints and informations written in a book for conveni­
ence of reference and also to preserve them. The Judge of the 
Supremo Court on Circuit may request the Magistrate to show 
his Records ; the Justice will, therefore, for his own credit sake 
take care to have his Records kept in an orderly and cdrrcct 
manner.

1G. General Observations.—In the detection and putish- 
tnent of crime, a Magistrate should be active and energetic, 
leaving no stone unturned to discover the guilty party. None 
of the information which he receives, nor the evidence ho takes 
before the party is charged on the formal enquiry, nied be knbwn 
to any one but himself and the constable ho omplovs, and in 
nearly all serious offences, it is most important that this informa­
tion should not bo communicated to the suspected or guilty 
person. The Magistrate, also, should endeavour to discover tho
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motive for the crime ; no offence is committed without a motive, 
and when once the motive is discovered it affords very often a 
clue to all other circumstances connected with the case. Whilst, 
however, he should thus be active and energetic in obtaining in­
formation, he should be calm and deliberate in arriving at a con­
clusion, weighing well all the evidence on both sides of the ques­
tion, not deciding on first impressions, which very often are the 
right impressions, but sometimes also are completely erroneous ; 
He should think over every matter well before ho decides, and 
when he does decide, should take care to have sufficient evidence 
to sustain his judgment. No prejudice or personal dislike should 
be allowed to affect his judgment.

CHAPTER XXIII.
CIVIL BUSINESS.
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1. The Sections of the Consolidated Statutes giving Magis­
trates authority to hear and détermine civil cases, arc given ante, 
pages 9 and 10 ; besides the powers thus given, the Act 89th 
Vic., cap. 7, passed in 1876, gives the Court of Quarter Sessions 
power to try disputes to any amount concerning sealer's wages 
or share of seals. This Act was passed to remove doubts whe­
ther sealers came under the category of servants in the fishery. 
As Stipendiary Magistrates out of Session may exercise the 
same jurisdiction as the Court of Quarter Sessions, it follows/ 
therefore, that thw additional jurisdiction in sealer’s cases may 
now be exercised by a Stipendiary Magistrate. Magistrates 
have also authority to try cases against the receiver of the voy­
age under the Insolvency Act.

2. The several Courts of Session, and the several District Courts in 
this Colony, shall have power and authority, in a summary way, to take 
cognizance of, and also to hear, determine, and adjudicate upon all dis­
putes to any amount which may arise in Newfoundland, concerning the 
wages or share of seals of any person engaged in the seal fishery ; and 
the judgment, determination, or award of the said Courts of Session in 
all such cases shall be final : Provided always, that this Act shall not 
apply to any claim or dispute in reference to damages for the alleged 
wrongful dismissal of any such person engaged in the seal fishery, where 
the damages claimed shall exceed forty dollars.

8. In chapter 90, Consol. Stat., sections 24 to 81, the fol­
lowing is contained respecting receivers of the vgyage and the 
preferential claims of fishery servants, and how such claims are 
to be prosecuted :

u When it shall be made to appear that the hirer or employer of any 
seaman, fisherman, or other servant, is insolvent or unable to pay his 
creditors one hundred cents to the dollar, such seaman, fisherman, or 
other servant, actually employed in catchi^, curing or making of fish or 
oil, and such person as shall have supplied bait to the hirer or employer 
aforesaid, and who shall be creditors for wages, shares oç bait for the 
current season, shall, upon all such fish and oil taken, cured or made by 
the hirer or employer aforesaid, or out of the produce or value thereof, 
if the same be in the possession of the hirer or employer, or of any other 
person aware of or privy to the hiring or employing of any such seaman, 
fisherman, or other servant, or having notice of the claim of such sea­
man, fisherman, or other servant, whether the same be accruing or due
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at or before the time of such other person receiving such fish or oil or 
the produce or value thereof, or before paying the hirer or employer for 
the same, be considered privileged creditors, and shall first be paid one 
hundred cents in the dollar, so far as such fish or oil, or the produce or 
value thereof, shall go.” [Sec. 24.]

4. Where such fish and oil shall be insufficient for the full payment 
of the wages or shares of all such seamen, fishermen or other servants, 
or of the persons who shall supply bait as aforesaid, they shall be paid 
their claims rateably in proportion to their respective wages, shares or 
bait money. [Sec. 26.]

6. In the case of the supplying merchant, no seaman, fisherman, or 
other servants than those engaged with the knowledge and consent (a) 
of tuoh supplying merchant, being a receiver, shall be privileged credi­
tors in manner aforesaid, in regard to any supplying merchant, being inch 
receiver, nor in regard to the fish or oil, or the produce or value thereof, 
in the hands of such receiver. [Sec. 26.]

6. Any person who may be bona fide engaged or shipped in the 
place of any such seaman, fisherman, or other servant, who may, during 
the voyage have been discharged, or have left, or deserted, or have died, 
or have been incapacitated by illness or other cause from continuing his 
service, shall be a privileged creditor in manner aforesaid, and shall be 
entitled to claim on the supplying merchant, being such receiver, for the 
period he may have served in such stead. [Sec. 27.]

7. Any defence which the hirer or employer could have made if the 
action had been taken against him by such seaman, fisherman, or other 
servant, or supplier of bait, for such wages, share or bait money, shall be 
equally available for the receiver to make on the trial of any action 
brought against him by such seaman, fisherman or other servant or sup­
plier of bait, for such wages, share or bait monej, or the value of such 
fish and oil, or any part thereof as aforesaid : Provided that tl*e receiver 
of the voyage, or any part of the produce or value of same, shall not be 
liable for the payment of the wages or share of such seaman, fisherman 
or other servant or supplier of bait, or any part thereof, unless it be 
proven on the trial that such receiver is liable under the provisions of this 
chapter : Provided that any shareman selling or lawfully disposing of 
his share of fish or oil, or any part thereof, may sue and recover payment

(a) It has been decided that if the supplying merchant knew that the 
planter or sub-planter had so many servants at certain wages, this was suffi­
cient knowledge and consent ; under this section it is not necessary that he 
should know the names of the servants.
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for same from the purchaser thereof, according to the terms of his con­
tract, before any Stipendiary Justice or Court; and any shareman, fish­
erman, or other servant, may, in like manner, sue for and recover his 
wages or share from his hirer or employer, notwithstanding the provi­
sions of this chapter. [Sec. 28.]

8. To enable such seaman, fisherman or servant, or person supplying 
L»aj.t as aforesaid, to recover the amount of his wages, share or bait money 
from the receiver of such fish and oil, or the produce or value thereof, it 
shall not be necessary that the hirer or employer should have been for­
mally declared insolvent ; but it will be sufficient, if it be made to appear 
on the trial (a) of any action which such seaman, fisherman or other ser­
vant or supplier of bait may bring for money had and received, or for 
wages, against the said receiver, before any Stipendiary Justice, Court of 
Sessions or other Court in this Island, that the share, wages or bait money 
was due at the time of bringing such action, and that the said hirer or 
employer was then insolvent or unable to pay his creditors one hundred 
cents in the dollar. [Sec. 29.]

9. If such seaman, fisherman, or other servant, or supplier of bait, 
has knowingly or wilfully colluded with or assisted the hirer or employer 
in disposing of his voyage otherwise than to his supplying merchant, 
such supplying merchant not being paid to the extent of his supplies 
over and above the unpaid wages or bait money at the time of the action 
being brought, such seaman, fisherman or other servant, or supplier of 
bait, shall not be entitled to recovefl n any action brought against any 
receiver, being a supplying merchant. [Sec. 30.]

lOXNothmg herein contained shall prevent such seaman, fisherman, 
or other servant, from recovering such share or wages from any person 
other than the supplying merchant who may have received such voyage 
or any part thereof, and who would be otherwise liable under this chap­
ter. [Sec. 31.]

11. The evidence in civil cases follows precisely the same 
rules as given in the chapter on Evidence, the great difference 
being that in civil cases, the mere preponderance of evidence in

(a) It will be sufficient if the employer or some other witness be sworn 
and prove that he is unable to pay the servant’s wages ; the usual practice is to 
call the employer as a witness, but any other witness can prove the same facts 
to the satisfaction of the Magistrate trying the case. The proof that the em­
ployer is insolvent or unable to pay his servant’s wages, is a necessary pre- > 

liminary, to enable the servant in the action against the receiver, to recover 
his wages or share of fish.
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favor of one party will entitle that party to*ar judgment in hia 
favor, both plaintiff and defendant can be called and be com­
pelled to give evidence for or against each other.

12. A civil case before a Magistrate or Quarter Sessions is 
always commenced by a summons.1 This should be served per­
sonally on the defendant by the constable, who should have the 
original, or both copy and original may be signed by the Magis­
trate. On the original, which4s returned by the constable to the 
Magistrate, he, the constable, should endorse on the back,—
“ 7 served the defendant personally with a copy of this sum­
mons on------ , (at such an hour.")

13. The summons should contain particulars of the plain­
tiff’s demand, either on a piece of paper attached to the sum­
mons or written on the margin of the sum nons.

14. At the exact time when the sumnons is made return­
able, the Magistrate sitting in the Court Bouse or Magistrate’s 
office, where he usually transacts magisterial business, should
direct the constable to call the case,------versus------- ; and, if
neither party should appear at the appointed time, he may, if 
he do not choose to wait for the parties, mark on the back of 
the summons, “ case dismissed.”

15. Should the plaintiff appear, but not the defendant, the 
Magistrate should direct the constable to call out in a loud voice 
the name of the defendant or defendants three times,—“ appear
at the suit of------, (plaintiff), or judgment will be given against
you by default.” The Magistrate should then proceed to swear 
the plaintiff according to the form of the oath given in next 
section, and enquire carefully into his claim if he believe that 
he has a claim against the defendant, and he is bound to accept 
his evidence when not contradicted ; he will, however, use his 
own discretion under the evidence as to the amount for which he 
will give the plaintiff judgment. After examining the plaintiff, 
and, if necessary, any witness he produces, the Magistrat&hould 
also swear the constable, and if the proof of service is satisfac­
tory, he endorses on the back of the summons, “ Judgment by 
default for plaintiff for $—.” (Date.) (o).

(a) Default.—Should the defendant appear soon after judgment by de­
fault has been delivered, and prove on oath to the Magistrate that hetias a

11

l
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16. The oath should be in the following form, and may be
administered by the Magistrate or Clerk of the Peace :—

“ The evidence you shall give in the cause now depending, shall be 
the truth, the whole truth, and nothing but the truth. So help you God.’’

The observations on oaths in the Chapter on Evidence also 
refer to swearing in civil cases.

17. Form of Summons.— 
No

island (Jove, 
No. .

Newfoundland.

To Job Stiggine, Greeting.
You are hereby required to appear and plead before the undersigned 

Stipendiary Magistrate for the said District, at Island Cove, aforesaid, on 
Monday, the seventeenth day of December, 187 , at eleven o’clock in the
forenoon, to an action at the suit of John Jones, who claims from you 
the sum of Ten dollars and ten cents, for the matters contained in the 
annexed particulars : and in default of your so doing, the plaint^ may 
proceed to judgment and execution.

This day flf 187 .
T. Wills, Stip. Mag.

Bill of Particulars.
Job Stigginb, To John Jones, Dr.

1876.
Oct. 31.—One pair Boots 

One Ball Hemp
£2 10 0 

0 0 6

£2 10 6 $10 10
18. When both parties appear, the Magistrate, at the time 

when the defendant is summoned for, will at once proceed to 
hear the case. The plaintiff may commence proceedings by 
making a statement of his claim, or he may at once call his 
witnesses ; the plaintiff examines each of his own witnesses first, 
this is called examination in chief, and then the defendant mlW
cross-examine them. The Magistrate should bear in mind tkb 
rules of evidence and keep each party strictly to the case before 
him, and should endeavour as much as possible to prevent either

good ground of defence to the action, the Justice may request the plaintifi 
and defendant to attend before him, hear both parties, and decide the case on 
the merits.
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party interrupting the other. When the plaintiff’s case is fin­
ished, the defendant then proceeds with his case ; he may com­
mence with making a statement of his grounds of defence, (a) or 
he may at once proceed to call his witnesses ; these are examined 
by the defendant in chief and cross-examined by plaintiff. If 
the defendant calls witnesses, the plaintiff has a general reply. 
After hearing both sides, the Magistrate may immediately give 
judgment, or he may take time to consideflt, making always as 
little delay as possible in delivering his judgment.

19. Should the plaintiff at any time before judgment is de­
livered, choose to be non-suited, he can claim a non-suit as a 
matter of right. The effect of non-suit is, first, the plaintiff 
may summon the defendant again for precisely the same cause 
of action, which he could not do if judgment had been given for 
the defendant ; second, he has to pay the defendant’s costs.

20. The costs to he paid for witnesses, summons, &c., are 
given ajb pages 188 & 189 ; the plaintiff should always be made 
to pay the costs before the process is issued for him, unless he is 
a pauper, and can swear that he is not worth five pounds over 
and above his wearing apparel, &c.

21. Form of Subpoena for a Witness.—(6)
Northern District, Î Newfoundland.

Island Cove, >
to wit : ) To the Constables of the Northern District.

These are to require you forthwith to summon John Smith of Island 
Cove, aforesaid, Fisherman, to appear before the ^ndersigned Stipendiary

(а) Set-off.—This means the counter claitk^which the defendant may have 
against the plaintif!. ToWable the defendant to set ofi his claim against 
plaintif!, 1st, it must be between the same parties, not a sum due by plaintiff 
and another to defendant-; ,2nd, the set-off must be liquidated, that is a sum 
certain, which can be sued for as a common money debt, not in the nature of 
damages, such as for killing a pig, or damage to property, which are known in 
law as unliquidated damages—damages which would hate to be ascertained 
by a Court. [See Roscoe, Nisi Prius, set-08, 417, dec.}

(б) A witness is not bound to attend in a civil case unless his fee for at­
tendance, 75 cents a day and 10 cents a mile travelling to the place of, trial 
and back to his residence,* is first paid or tendered to him.

Tender.—In making a tender it must be made to the party himself "o^ 
some one authorized by him to receive it; the money must be produced unless

I
'X

r
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Justice of the Peace for the District aforesaid, at Island Cove, in the said 
District, on the day of at o’clock, in the forenoon, to give 
evidence in a case in which John Jones is plaintiff, and Job Stiggina
defendant, on the part of the plaintiff; and be you then there to certify 
what you have done in the ' » Herein fail you not.

Given under my hand at Island Cove, aforesaid,
the day of A. D. One thousand eight 

hundred and seventy-

T. Wills, J.P.
22. Execution (a) on Judgment.— 

Northern District, ) Newfoundland.
Island Cove, > 1
, to wit : )

Whereas John Jones lately before me, the undersigned Stipendiary 
Magistrate for the said District, at Island Cove, hath recovered judgment 
against Job Stiggins of Island Cove, aforesaid, Fisherman, for the sum 
of Ten dollars and ten cents.

You are therefore hereby required to cause to be made and levied of 
the Moneys, Goods, Debts and Effects of the said Job Stiggins, the said
sum of Ten dullarAand ten cents ; and also the sum of One dollar and
fifty cents, by the said John Jones in this behalf expended for the cost 
and expenses of the suit ; and have you the said sums of money before

the creditor dispenses with the production of it at the time, or does anything 
which is equivalent to a dispensation, such as saying “Sfou need not offer me 

tUp forty shillings, I won’t take it.” By law no tender in silver is good over 
$10. [Consol. Stat., p. 402.] Gold may be to any amount. Tender must be 
unconditional. [Iiotcoe, Nisi Prius, 422, <fcc.]

(o) The plaintiff or defendant who recovers a judgment is entitled to an 
execution or attachment (Form 23) against the losing party, whenever he de­
mands it. The Magistrate, however, should do all in his power, whilst com­
plying with this rule, to prevent the prooeeding being unnecessarily harsh or 
revengeful against the losing-party ; and should the party claiming the execu­
tion allow time for payment, thp Magistrate or Clerk of the Peace may receive 
the modey by instalments. In levying the execution, the goods should be 
pointed out to the constable by the party requiring the levy, and no more 
should be taken than jtvill bo sufficien to satisfy the judgment and costs. The 
goods should be kept three days before being sold, and in the meantime a 
notice of the sale should be posted on the Court House door, signed by the 
constable, stating the time when such sale will take place ami o'’er particu. 
lars ; the person r ring the execution will have to find a conveyance for the 
goods, if necessarj
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me immediately after the execution of this writ to be rendered to the 
■aid John Jones, and have you then there this warrant. I ,

Island Cove, day of , Anno Domini 187 .
T. Wills, J, P.

28. Form of Attachment (o) on a Judgment.—
Northern District, Newfoundland.

Island Cove, >
to wit : )

Whereas a Judgment has lately been given at Island Cove aforesaid, 
before me, a Stipendiary Justice of the Peace for the said District, against 
Job Stiggins at the suit of John Jones, for the sum of Ten dollars and 
ten cents ; you are hereby required not to part with any Monies, Goods,
Debts, or Effects, of the said Job Stiggins, which you now have in your 
custody, or under your control ; but you are to hold the same to the ? 
amount of Eleven dollars and sixty cents, being the amount of the said 
J udgment and Costs, to abide my further order, touching the same.

Island Cove, the day of 187 .
T. Wills, J. P.

To Mr. Zechariah Snooks,
Planter, Island Cove.

This Attachment not to be raised but by written notice.

(a)\ By sec. 7, Consol. Stat., cap. 13: “Any of the Courts of Session or a 
Stipendiary Magistrate, before whom judgment shall be recovered, may attach 
monies, gOpds, debts and effects in the hands of any third party, and summon 
and compel, by warrant, if necessary, the attendance of any party for exami. 
nation, aud make and enforce the observance of such order thereon as to the 
said Courts or Magistrate shall appear just : ^Provided that no such attach­
ment shall affcot executory contracts (incomplete contracts) or debts not ac­
tually due."

4
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Abbreviations in I^orms.
Note the observations akp. 120.—On, &c., is an abbreviation for, on the

------day of------- , Anno Domini one thousand eight hundred and seventy— ;
at, &c., is an abbreviation for statement of locality, as, at Inland Cove, in
the Northern District ; I. means indict, oflence ; n. ex., not exceeding------
years ; imp., imprisonment ; sum., means summary jurisdiction ; B., means 
bail ; Dis., means discretionary ; Comp., means compulsory ; F., felony ; M., 
misdemeanor; I. A., Imperial Act. All oûences not marked Summ., are in­
dictable offences. Offences marked Summ., are cognizable under summary 
jurisdiction. '■**

arson.
1. (Dwelling House, person being therein.)—For that he, the

said A. B., on, &c., at, &c., unlawfully, maliciously, and feloni­
ously, did set fire to a certain dwelling house of C. D., there 
situate, one E. D. then being therein, contrary to the statute.

Punishment—im. n. ex. 2 years. B. dis. F. (I. A,) 24
and 25 Vic., c. 97, sec. 2.

2. House, Stables, dc.—For that he, the said A. B., on, &c., 
at, &c., unlawfully, maliciously, and feloniously, did set fire to a 
certain house for stable or out-house there situate, in the pos­
session of the said A. B. or C. D.,) with intent) thereby thensession of the said A. B. or C. D.,) with intent) thereby then to 
injure the said G. D. (or to defraud the---- - Insurance Com­
pany,) contrary to the statute, &c. 1

Punishment—Imp. n. ex. 2 years. B. #is. F. (I. A.) 24 
& 25 Vic., c. 97, s. 8.

assault.
8. Stabbing, dc., with intent to maim, resist apprehension, dis­

able, dc.—For that he, the said A. B., on, &c., at, &c., unlaw­
fully, maliciously, and feloniously, with a certain gun, then and
there loaded with gunpowder and divers leaden shot, did shoot
at one C. D„ (or did, by drawing the trigger of a certain loaded 
gun, attempt to discharge the said gun at----- , with intent, in
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bo doing, then and there to maim (a) or disfigure (6) or disîble 
(c) him,) or to do him some grievous bodily harm, or to resist 
and prevent the lawful apprehension of the said A. B. or of one 
E. F., contrary, &c.

Punishment—imp. n. ex. 2 years. B. discretionary. F. 
(I. A.) 24 & 25 Vic., c. 100, s. 18 & 19.

4. Causing bodily harm.—For that he, the said A* B., on, 
&c., at, &c., unlawfully, maliciously, and feloniously, did wound 
(or cause certain grievous bodily harm) to one C. D., with in­
tent, &c., (as in Form 8, varied according to the circumstances of the 
case,) contrary, &c.

Punishment—imp. as No. 8. B. discretionary. F. (I. A.) 
24 & 25 Vic., c. 100, s. 18.

5. Misdemeanor in Stabbing, tifc., or inflicting grievous bodily 
injury.—For that he, the said A. B., on, &c., at, &c., unlawfully 
and maliciously did wound one C. D., (or unlawfully and mali­
ciously did inflict upon one C. D. certain grievous bodily harm,
with a certain weapon or instrument called----- ,) contrary to
the statute.

M. B. dis. Imp. n. ex., 2 yrs. (I. A.) 24 & 25 Vic., c. 100, 
s. 18.

6. On Magistrates or Officers, dc., in case of Wreck. For 
that he, the said A. B., on &c., at &c., unlawfully did assault, 
and did strike or ifoound C. 1)., Esquire, a Magistrate, (or Com­
missioner of Wrecked Property) then lawfully authorized in and 
on account of his the said C. D’s duty in and concerning the 
preservation of a certain vessel (there in distress,) (or wrecketj,) (or 
stranded, or cast ashore,) (or lying under water,) or certain goods 
and effects, wrecked, &c., contrary to the statute.

Punishment—imp. n. ex. 2 yrs. M. B. discretionary, 
(I. A.) 24 & 25 Vic., c. 100, s. 37.

> (a) Maim is to injure any part of a man’s body which may render him, 
in fighting, less able to defend himself, and annoy his enemy.

(6) Disfigure, is to do some external injury, which may detract from his 
personal appearance. j

(c) Disable, is to do something which creates a permanent disability, and 
not merely a temporary injury.
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7. On Peace or Revenue Officer.—For that he, the said A. B., 
on &c., at &c., unlawfully did assault, (or resist, wilfully obstruct,) 
C. D., he being then a peace officer, to wit a constable of
and then in the due execution of his duty, contrary to the statute.

Punishment—imp. n. ex. 2 yrs. M. B. discretionary, 
(I. A.) 13 & 14 Vic., c. 101, s. 9.

8. Common Assault and Battery, (Indict.) with or without 
Bodily harm.—For that he, the said A. B., on, &c., at, &c., un­
lawfully did assault, wound and ill-treat C. D., (and if so, and 
thereby then occasioned unto said C. D., great actual bodily 
harm) (a), against the peace, &c. Manual, p. 181.

9. Common Assault. (Summ.)—That on the day of
at in the District, C. D., of, &c., at, &c., did unlawfully 
assault and beat, (if no battery, say assault), this informant, con­
trary to the statute, &c. See page 177, Manual.

10. Assault on Constable. (Summ.)—Did unlawfully assault 
and beat this informant, he being then one of the constables of, 
&c., and being then and there in due execution of his duty, 
against the peace, &c. See page 182, Minual.

11. Aggravated Assault upon Females and Boys under Four­
teen. (Summ.)—For that he, the said A. B., on, &c., at, &c.,
unlawfully did assault and beat (or assault) , a certain male 
child, not exceeding the age of fourteen years, to wit, of the-age
of years, (or a certain female), named C. D., (the complain­
ant), contrary, &c.. See page 178, Manual.

12. Indecent Assault on a Female (b).—For that he, the said

(a) Actual bodily harm would include any hurt or injury calculated to in­
terfere with the health or comfort of the prosecutor ; it need not be an injury 
of a permanent character, nor need it amount to what would be considered 
grievous bodily injury. [Arch. Grim. Plead., 660 Ed. 1871.]

Grievous bodily injury.—It is not necessary that a grievous bodily harm 
should be either permanent or dangerous ; if it be such as seriously to interfere 
with health or comfort, that is sufficient ; and therefore, where the defendant 
cut the private parts of an infant, and the wound was not dangerous, and was 
small, bubbled a good deal, and the jury found thÿt it was a grievous bodily 
harm, held that the conviction was right. [Arch. Grim. Plead. 666.]

(6) Indecent assault must be an assault impanied with indecency on
the part of the defendant. Where there is ] f that the woman assented,

)r
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A. B., on, &c., at, &c., unlawfully did indecently assault and ill- 
treat a certain female, named C. D., against the peace, Ac.

M. Imp. not ex. 2 yrs. 24 A 25 Vic., c. 100, s. 62. disc.

attempts to jBurtiet
By Stabbing or causing bodily harm, or Shooting.—For that he, 

the said A. B., on, AoX^ Ac., feloniously did wound one C. D., (or 
feloniously did cause cor tain grievous bodily harm to G. D., or 
feloniously did shoot at 0. D. with a certain gun, loaded with 
powder and ball,) with intent, in so doing, then and there felo­
niously, wilfully, and of Kis malice aforethought, to kill apd mur­
der the said C. D., contrary to the statute, &c.

F. Itnp. not ex. 2 yrs. B. dis. (I. A.) 24 & 25 Vic., c. 100, 
s. 67. Indict, (a)

Î3igamg.
t

For that he, the said A. B., on the day of , at , 
in the said District, feloniously did marry and take to wife one 
Ann Smith, his former wife, tef whom he was previously married,

defendant must be acquitted. If, on an indictment for an indecent assault, it 
appears that the woman consented to the assault, but that her consent was 
procured by fraud, such consent constitutes no defence. [Arch. Criminal 
Plead. 711. ^

(a) Accomplice.—IWty of a Justice—A Justice has no power to 
make a promise of pardon, and it is his duty to commit an accomplice for 
trial, notwithstanding it is intended that he should give evidence for the 
prosecution. The application for the accomplice to be a witness is usually 
made to the Supreme Court or Quarter Sessions, before the indictment is 
sent to the grand jury. Where the evidence would be too weak to justify 
a commitment independently of the testimony of the accomplice, the pro­
per course seems to bo to take the deposition of the accomplice in the 
usual way, cautioning him, at the same time, that he is not bound to say 
anything which may criminate himself. In this case, the accomplice 
would be bound over as a witness, and the circumstances explained to the 
Judge, before the indictmônt against the prisoner is presented to the grand 
jury. The rule which requires the evidence of an accomplice to be <*>r- 
roborated is one of practice oply, approved of by the superidfeburts. [Jf. 
v. Stubbs, 26 L. T. 109.] / ^

K K
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to wit, on day of, A. D. 18 , being then alive, contrary, 
Ac.

F. Imp. not ex.- 2 yrs. B. dis. (I. A.) 24 & 25 Vic., c. 100, 
8. 67. Indict.

Prove first marriage, and that first wife was alive at the time of the 
second marriage. The marriage may be proved by the production of the re- 
gister, or by an examined copy or extract, provided it purport to be signed and 
certified as a true copy or extract by the officer to whose custody the original 
1s entrusted. Prove second marriage. First wife is not a competent witness 
to prove any part of the case, either for or against her husband ; the second 
wife is, the previous marriage being proved, for the second marriage is void. 
[ Arch. 275.]

î3urgtarg.
Entering a Dwelling House at Night, with intent to commit 

Felony.—For that he, the said A. B., o^the day of , at
, in the said District, about the hour of (eleven) in the night, 

feloniously and burglariously did break and enter the Dwelling 
House of C. D., there situate, with intent to commit felony 
therein, contrary to the statute, «fcc.

Dwelling House.—Must prove that the defendant broke and entered the 
dwelling house in which C. D. resided, or some building between which and 
the dwelling house there was a communication.

Breaking.—There must be a breaking, actual or constructive ; bnt lifting 
a latch, breaking out a pane of glass, pushing open a window, fastened with 
wedges, has been held a breaking. Entering through an open window—is not 
breaking—breaking out, however, through an inner door—is sufficient breaking.

Entry.—Any, the least degree of entry, however, with any part of the 
body, or with an instrument held in the hand, is sufficient.

Intent.—The best evidence of intent is, that the defendant actually com­
mitted the felony alleged to have been intended by him.

Night.—By law, now, night commences at 9 p. m., and ends at 6 a. m., 
of the next morning. To constitute burglary, crime must be committed within 
those hours.

Certiorari—Form of Writ of.—(«)
Newfoundland. ?

Supreme Coitft. $ Victoria, by the Grace of God, of Great
v Britjain and Ireland, Queen, &c.

To , one of ou^ Justices of the Police for the District of our said 
Island, Greeting :—

----------------------------------------------------------------- -—-------------—---------- ------------------------- ------- -----
(u) See pj*27^23.
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We, being willing for certain causes that all and singular the records 
of conviction whereof C. D. was convicted before you of (here state of­
fence) as it is said, be sent by you before us; We do, therefore,command 
you that you send the records of the said conviction, with all things 
touching the same, under your seal, immediately after receipt of this 
writ, beforejw, in our said Court, together with this our writ, that we 
may further ;ause to be done therein that what of right and according to 
law we shall see fit to be done.

Witness Sir Hugh W. Hoyles, Knight, Chief Justice of our 
said Supreme Court, at St. John’s, this day of , 187 .

By the Court,
P. Emerson, C. C. & Reg.

Justice’s Return to Writ of Certiorari.—(To be endorsed on Writ.)
------District, )
----- to wit : S Newfoundland.
I , Esquire, the within named Justice of the Peace, do, under 

my hand and seal, return into Her Majesty’s Supreme Court of New­
foundland, the'conviction mentioned within, with all matters touching 
the same. Witness my hand and seal, &c.

--------J. p. o
»

Concealing Wtf) of a
For that she, the said A. B., on the day of , at , 

in the said District, was delivered of a child, and being so 
delivered of the said child, did then unlawfully endeavour to 
conceal the birth of the said child, by secretly burying the dead 
body of the said child, (if it was by other intans than secret bury­
ing, state the mode of disposing of the body,) contrary, &c.

M. Pun.—imp. not ex. 2 yrs. (I. A.) 24 & 25 Vic., c. 100, 
s. CO. Indict. B. discretionary.

Birth.—This must be proved, and the mode of concealment, and also 
that the mother did it, if she is the one charged ; the body of the child must 
be covered and concealed. Denial of the birth, no preparations paving been 
made for confinement, and no assistance called for, generally form part of 
the evidence in such cases. Three points must be proved in such cases : 1st 
That the woman was delivered of the child ; 2nd, That she secretly buried, 
or otherwise secretly disposed of the body ; 3rd, That the burying was an 
actual concealment of the body.
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jfalse lîretmceg.
Obtaining Money, Goods, tyc., by False Pretences.—For that 

he, the said A. B., on, Ac., at, &c., did unlawfully obtain from 
the said C. D., certain goods, (or money, as the case may be,) 
by means of a certain false pretence, then and there made by 
him, the said A. B., to wit, that he was sent to the said C. D., 
by one E. F., to buy the same for him, (setting out the false 
pretence), wjth intent thereby then to defraud, well knowing 
the said presence to be false, against the form of the statute, 
Ac. . J

Mis. Pun. not exc. 2 yrs. imp. (I. A.,) 24 & 25 Vic., c. 96, 
s. 88, 89 & 90. B. dis. Indict.

Must prove false pretence as charged. Property obtained or money ; if 
the charge is for obtaining two pairs of shoes, proof that the defendant ob­
tained one pair will do. Money.—Coin may be described simply as moneyf 
and the allegation will be sustained by proof of any amount of coin, although 
the particular species of coin, of which such amount was composed, shall not 
be proved. [Arch. 314. j

With intent to defraud.—It is Ally necessary to state in the charge and 
to prove an intent to defraud, generally, without alleging or proving an in­
tent to defraud, any particular person. [24 <fc 25 Vic., c. 96, s. 88.]

The defendant may be convicted, although the ofience turns out to be 
larceny. [24 & 25 Vic., c. 96, s. 88.]

The subject of false pretences contains many nice distinctions, which are 
too elaborate and complicated to be discussed in this small space. There must 
be proof that the pretences made use of were false ; in other words, the facts 
negativing the pretences must be proved.

dfitmg SBootis.
For that he, the said A. B., on, Ac., at, Ac., wilfully and 

carelessly did set on fire certain woods, forests, trees, and un­
derbush, (the property of C. D., or public property,) situate at 

, contrary, Ac.
Pun., fine not ex. $80, or imp. not exc. 6 mos. Summ.

Evidence that the wdtids were set on fire by the carelessness or negli­
gence of defendant is sufficient to convict under this section. So much 
damage has been done to the foresta^of the Colony, by negligence of per­
sons making fires in the woods, that this Act was passed to punish mere
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carelessness, which, but for this Statute, would not otherwise be a criminal 
offence.

Consol. 8tat., Cap. 40, Sec. 8 :—
If any person shall wilfully or carelessly set on fire, or cause to be 

set on fire, any of the woods, forests, trees, or underbush, in this Colony 
or its dependencies, such woods, forests, trees, or underbnsh being public 
or private property, such person shall^ on being convicted thereof in a 
summary manner before any Justice^be subject to a fine not exceeding 
eighty dollars, or be imprisoned in gaol for a period not exceeding six 
months ; or such person may be indicted for such offence, and tried and 
sentenced ^o the like punishment, by and before any Court of Record in 
this Colony. Nothing herein contained shall deprive any person who 
may be injured by such firing and burning of his property of his right 
of action at law for such damages as he may sustain by reason thereof.”

dfistl Stealing.
Codfish, green or cured.—For that he, the said A. B., on, &c., 

at, &c., three quintals of codfish, cured (or green), of a value not 
exceeding twenty dollars, to wit, of the value of fifteen dollars, 
of the goods and chattels of C. D., feloniously did steal, take, 
and carry away, contrary, &o.

Punishment—imp. not exc. 6 weeks. Summ.

Consol. Stat., Chap. 40, Sec. 4 :—
“ Any person who shall feloniously steal, take or carry away any cod 

fish, green or cured, of a value not exceeding twenty dollars, may be tried 
in a summary manner before a Stipendiary Magistrate, and shall on con­
viction be subject to imprisonment for a period not exceeding six weeks ; 
and any person subject to imprisonment under this section, may appeal 
from the judgment or order of such Stipendiary Magistrate to the Su­
preme Court then next to be held at or near the place where such offence 
shall have been committed, on giving sufficient security to prosecute such 
appeal, and further to abide by and perform such order or decree as the 
said Court may make thereon ; and on the hearing of such appeal, such 
Court may admit further and other evidence than that adduced before 
the said Magistrate, and may confirm, vary or set aside the judgment of 
such Magistrate, and make such orders as to (Inexécution of any judg­
ment as to it may seem meet. The appeal proVided by this section may 
be heard before one Judge sitting as the Supreme Court either in St, 
John’s or on Circuit.”
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dforgerg.
For that he, the said A. B., on, &c.t at, &c., feloniously did 

forge, (or did offer, utter, and put off4o John Munn and others, 
trading under the firm of John Munn and Company, well know­
ing the same to be forged), a certain order, purporting to be an 
order from John Jones to John Munn and Company, for the 
payment to Job Stiggins of ten pounds, for wages, with intent 
thereby then to defraud, against, Ac.,

F. Pun. not ex. 2 yrs. imp. 24 & 25 Vic., c. 98, s. 23, 
(I. A.) B. disc., Indict.

Prove that the order was forged, by producing the person whose name is 
forged to order. Presenting an order over the counter is uttering and putting 
08. “ Using of a forged instrument, in some way, in order to get money or 
credit upon it, or by mean» of it, is sufficient to constitute the oûence descri­
bed in the statute.” [Arch. 669.]

With intent to defraud.—It is not necessary to prove the intention of the 
defendant to defraud any particular person ; it is sufficient to prove generally 
an intent to defraud. “ Well knowing the same to be forged." “ This is not 
capable of direct proof ; it is, therefore, nearly always proved by evidence of 
facts, from which the jury may presume it.” [Archbold, 570.]

The statement of the prisoner to the Clerk at the time of presenting the 
forged instrument, will generally furnish the strongest evidence against him 
on this head.

Uarceng—(Stealing.)
For that he, the eaid A. B., on, &c., at, &c., three pairs of 

shoes and one waistcoat, of the goods and chattels of C. D., 
feloniously .did steal, take and carry away, against the peace, &c.

I. F. Imp. not ex. 2 yrs. Common Law. B. discretionary.
Larceny defined.—Larceny at common law is the wrongful tak­

ing and carrying away of the personal goods of any one from his pos­
session, with a felonious intent to convert them to the use of the offen­
der, without the consent of the owner. But goods which are not personal 
chattels at common law have been made the subject of larceny by statute. 
Simple larceny is the larceny of the goods only ; compound, is a larceny 
from the person or Imitation of the owner. [Boothby, Syn. 163.] The 
component parts of the offence of simple larceny are the taking—the 
carrying away or asportation (as it is technically termed)—and the felo - 
nious intent. With respect to the taking, it may be either actual or con­
structive—actual, where the party takes the goods out of the possession 
of the owner invito domino, by force, or stealth or the like ; constructive, 
where the possession is obtained by some trick or artifice, or the like,
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with intent at the time to convert them to the party’s own use, but which 
has not the effect of transferring any right of property from the owner 
to such party ; for if such right be transferred, the offence will not be 
larceny, but may be that of obtaining goods under false pretences. 
[2 ArcA.j With respect to the carrying away, any removal of the goods 
from the place where they were, however slight, and notwithstanding 
they may be left on the premises, will be a sufficient asportation ; as, for 
instance, removing a parcel which lay in the forepart to the middle or 
tail of a waggon ; taking plate out of a chest and laying it on the floor ; 
snatching an earring from a lady’s ear, which is instantly dropped among 
the curls of her hair ; or drawing a pocket-book out of the inside pocket 
of a coat above the top of the pocket, although it should then fall again 
into the pocket. [B. Syn. 196.] But a mere change of position of the 
goods will not be sufficient ; as, for instance, setting a wrapper which was 
laid lengthway of a waggon on one end for the greater convenience of 
taking out the contents. To constitute the larceny, the felon must, for 
an instant at least, have the entire and absolute possession of the /joods. 
[if. v. Cherry, 2 East, P. C. 656.] It will be larceny for a person to run 
away with money given to him by another person to procure a railway 
ticket, she being present all the time. [if. v. Thompson 32 L, J. 63.] 
There must also be a complete severance from the possession of thtif 
owner, and therefore it has been held that the asportation will not be'- 
complete if the prisoner were unable to carry off the property on ac­
count of its being attached to the counter by a string which was not cut 
or broken, or on account of its being tied to a bufl(ph of keys which re­
mained in the prosecutor’s pocket. With respect to the felonious intent 
the goods must have been taken witHout any claim of right, for if they 
were taken either by mistake or under a bona Jlde claim of right, how­
ever unfounded, i^will not be felony. But it will be for the Court to 
determine on the evidence, whether they were taken under such an asser­
tion or supposition of right, or with a thievish and felonious intent. The 
animus furandi must have existed at the time when the goods were 
taken, except in the case of a servant stealing his master’s goods, when 
this principle will not apply [see if. v. Roberts, 3 Cox, C. C; 74], the sub­
sequent appropriation of them without an original felonious intent not 
constituting the criminal offence of larceny. It may be laid down as a 
general rule, that the taking and carrying away are felonious, wfiere the 
goods are taken against the will of the owner, either in his absence qr in 
a clandestine (a) manner, or where possession is obtained bjt force oy

(a) The openness or secrecy with which an act is done is an important 
element in the consideration of this offence, and constitutes in many cases 
the distinction between a felony and a trespass. [See 1 Hale, 509.]
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surprise, or by a trick or fraudulent expedient, the owner not voluntarily 
parting with hie entire interest in the goods, and where the taker intends, 
in any such case, fraudulently to deprive the owner of his entire interest \ 
in the property against his will, permanently and not temporarily.
[«one, 275,27a] ‘

JHalirtottjs ïnjurg to ytoptttg.
For that you, Job Stiggins, on, &c.,at, &c., maliciously did 

injure (or damage or destroy) a certain gate, the property of John 
Jones, contrary, Ac.

Sum. pun. not ex. 2 mos. jail, or fine not ex. $20 ; also * 
compensation not ex. $20. See p. 186, Manual.

iBaitBlatigitet.
For that he, the said A. B., on the first day of June, in the 

year of our Lord , feloniously did kill and slay one J. N., 
against the peace of pur Lady the Queen, Her Crown and dignity.

F. Pun. not ex. 2 yrs imp. (I. A.) 24 & 25 Vic., c. 100, 
s. 6. B. never taken by Magistrate. Indict.

Manslaughter is the unlawful and feloniously killing of another, without 
any malice, either express or implied. It is of two kinds ; (1,) Involuntary 
manslaughter ; where a man doing an unlawful act, not amounting to felony, 
by accident kills another, or where a man by culpable neglect of a duty im­
posed upon him is the cause of the death of another. And it may be stated 
generally that that which constitutes murder being done by design, and of 
malice prepense in the eye of the law, constitutes manslaughter, when arising 
from culpable negligence ; (2,) Voluntary manslaughter ; where, upon a sud­
den quarrel, two persons fight, and one of them kills the other, or where a 
man greatly provokes another, by some personal violence*, amounting at least 
to a blow, and the other immediately kills him. Where it is doubtful whether 
the crime is murder or manslaughter, the Magistrate should charge jnurder 
on the enquiry, as the Grown officers may afterwards indict for manslaughter 
only ; or the grand jury, on an indictment for murder, may find only man­
slaughter.

Homicide not felonious.—No punishment or forfeituà shall' be tiburred 
by any person who shall kill another by misfortune, or in his own defence, or 
in any other manner, without felony. 24 <fc 25J7io., c. 100, s. 7.

• 0 fBurler. ( _
For that he, the said A. B., on the finsfday of June, in the 

year of our Lord feloniously, wilfully, and of his malice

■ z3

M

vZ,#
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aforethought, did kill and murder one J. N., .against the peaoe 
of our Lady the Queen, Her Grown and dignity. . e

F. Punishment—death. (I. A.) 24 & 25 Vic., c. 100, s. 1. 
Bail never taken by Magistrate.

One J. N.—It must be proved that J. N. was the person killed ; if the 
name of the person killed be unknown it should be stated. x

* Murder is thus described and defined by Lord Coke, (8 Just. 47). “ Where 
a person of sound memory and discretion unlawfully killeth any reasona­
ble creature in being, and under the King’s peace, with malice aforethought, 
either express or implied.”

1st. Murder must be committed by a person of sound memory and discre-

,r

\

tion ; it cannot, therefore, be committed by an idiot, a lunatic or an infant, 
unless he shows a consciousness of doihg wrong. (Arehb., 623.) ^

2nd. It must be an unlawfully killing not excusable or justifiable. It 
may be by poisoning, striking, starving, drowning, and a thousand other forms 
of death, by which human nature may be overcome. [4 Bloc. Comm. 196.] 

kTo make the killing murder, the death must follow within a year and a 
day after the stroke or other cause of it. [Arehb. 625.]

3rd. The person killed must be a reasonable creature in being and under 
the King's peace—a child must be bom into the world in a living state, and 
there must be an independent circulation in the child before it can be accoun­
ted alive ; but the fact of the child being still connected with the Mother by 
the umbilical cord, will not prevent the killing from being mmSer.

King's Peace—this means merely that it is not murder to kill an alien 
enemy in time of war.

4th. The killing must be committed with malice aforethought. Malice is 
either express or implied. Express malice is when one, with a sedate and de­
liberate mind, and formed design, doth kill another, which formed design is 
evidenced by external circumstances discovering that inward intention ; as 
lying in wait, antecedent menaces, former grudges, and concerted schemes to 
do him some bodily harm. (1 Hale, 45.) No provocation, however great, will 
extenuate or justify a homicide where there is evidence of express halice. 
[B. v. Mason, Post. 182.} 1 * ' . .

In many cases where no malice is expressed or openly indicated, the law 
will imply it. Thus, where a man wilfully poisons another—in such a delibe­
rate act the law presumes malice, though no particular enmity can be proved.
[1 Hale, 456.]

By if a man kill another suddenly, without any, or without a considerable 
provocation ; if he kills an Officer of Justice in the legal execution of his duty ; 
Or if intending to do another felony, he undeeignedly kill ainan ; in all these 
cases the law implies malice, and the offence is murder.

Of his malice aforethought did kill and murder.—The law presumes every 
homicide to be murder, until the contrary appears. Therefore, the prosecutor

L L



• /

274 Appendix of Forms of Offences, &c.

r-

from which the jury may presume it ; it is for the défendant to prove the 
homicide justifiable or excisable, or that it amounted but to manslaughter. 
In oases of express malice the homicide is usually committed in secret, and it
is rarely practicable to substantiate it by direct and positiveHfatimany ^ In 
most oases the defendant is Convicted 00 circumstantial evidence merely.—

* - Lord Hale laid it down as a rule never to oouviot a roan of murder or man­
slaughter on oircumstantisJ evidence alone, unless the body have been found. 
[8 Hale, 290.| [B. v. Hopkins, 8 C.AP. 691.] In oasee of implied malice,
the hamicide is usually commit ureaenoo of others who may prove
it, if nWt it must be proved by circnnistantial evidence, [drcto. 622.]
V In all cases of murder, the Magistrate's first care should be to secure the

gailij or suspected party ; he should use the utmost cave, caution and secrecy, - 
ing the evidence. The body and the place of the murder should be 

nvspsined, and ovary minute particular noted ; a Doctor should 
asilaire the body, and, if necessary, hold a poit mortem to prove the aAqal - 

r cause of death. The bloody clothes of the murdered man, or of the murderer, 
should he .carefully kept by the Constable, „and also the instrument which 
caused death. All those things are necessary to produce at the trial. The 
Magistrate should remetnber that whilst every thing may appear clear to him 
who is on the spot, it is necessary to make the whole matter clear, perhaps 
months afterwards in Bt. John's, before a jury, who know nothing except what 
if proved before them. A murder can only be tried before the Supreme Court 
in 8t John's. ■ J

\Vttfttts.
For that be, the said A. B., on the day of , at , in 

the said District, falsely, wickedly, wilfully and corruptly, did 
commit wilful and corrupt perjury, (in the testimony he gave upon 
oath.in hit examination, before , Esquire, a Justice of the Peace 
for the said District, upon the hearing of a certain information or 
complaint, preferred by one C. D., or the said A. B., against E.J?.,) 
against the peace, &o.

M. I. Common Law. B. disoedEumary. Pun.—fine and 
imp. with hard labour, or imp. not ex. 7 yrs., and incompetency 
as a witness.

1 • , • - . "

The oath must be ishen—(1)' In a judicial proceeding ; (9) Before 
a- competent jurisdiotion or authority ; (3) It must be material to the 
question depending ; (4) It must be false or not known by defendant to 
be true ; and (6) it must be taken deliberately and intentionally. [Ohs 
174.] See also p. 89, Manual. <

I’"
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- ttectibtr* of Stolon «est*.
For that he, the saidA, B., on the day of , at

ays

in
the said'District, feloniously did receive of one O. D., (the thief,} 
or, if unknown, say ef a certain evil disposed person, one watch 
of the value of forty dollars (or money, at the ease may he), the 
goods and chattels (or money and property) of E. F., which had 
then lately before been feloniously stolen, be the said À. B. well 
knowirig the same to have been so stolen, contrary to the statute,

tUtelbets.
• e

In Felonies.—Whosoever shall receive any chattel, money, 
valuable security, or other property whatsoever^ the stealing, 
taking, extorting, obtaining, embezzling, or otherwise disposing 
whereof shall ainonnt to a felony, either at common law or by 
virtue of this Act, knowing the same to have been feloniously 
stolen, taken, extorted, obtained, embezzled, or disposed of, shall 
be guilty of Felony. ■

Pun.—imp. n. ex. 2 yrs. Male under 16, whipping.

Accbssoxhss.—An offender may be indicted and convicted either as 
an (a) accessory after the fact or for a substantive felony, and in the latter

(a) An indictment will not He against a person as a receiver, if (he stent­
ing is not a crime either at common law or under the Larceny Act, although 
the oftenoe may be felony. fA. v. Smith, 1 L. R (C. 0.) 266.] If a husband 
knowing that his wife has stolen goods, receives them from her, he may be 
convicted a* a receiver. [A.' v. ST A they, 82 L. J. 85. 9e# also A. v. Wood­
ward, 81 L. J. 91.] As to feloniodHy receiving the goods of a husband taken 
away by his wife, see R. v. Deer, 7 L. T. 866 ; and as to the goods getting 
back into the possession of the owner, so as no longer to be stolen goods, 
before their delivery to the receiver, see R. ▼. Schmidt, 1 L. R. (0. 0.) 16. 
The bare finding of stolen goods on the premises of the person indicted for 
receiving, without any evidence that they were left there by the thief in ao- 
oordanoe with a previous arrangement between him and the receiver, will not 
be a sufficient confirmation of the evidence of the thief that they were so left 
as to justify à oohviction upon his otherwise unsupported evidence. [A. v. 
Robinton, 28 J. P. 188.] Two or mere persons may be indicted for jointly 
receiving stolen property, although each successively received the whole at dif­
ferent times. [A. T. Reardon, 85 L. J. 171.] A person baying goods of a partner,
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case, whether the principal felon shall or shall not have been previously 
convicted, or shall or shall not be amenable to justice ; but no person
howsoever tried for receiving as aforesaid, shall be liable to be prosecuted
a second time for the same offence. [Id. s.’Ol.J -*

i L 1 . x
a second time for the same offence. [Id. S.-01.J

Indictment.—In any indictment containing a charge of feloniously
stealing any property, counts for feloniously receiving the same, knowing 
the same to have been stolen, and in any indictment for feloniously receiv­
ing any property, a count for feloniously stealing the same may be added ; 
and the jury may find a verdict of guilty, either of stealing or receiving 
the property ; and if the indictment shall have been found against two 
or more persons, the jury may find all or any of the said persons guilty 
either of stealing the property or of receiving the same, or find one or 
more of the said persons guilty of stealing the property, and the other or 
others of them guilty of receiving the same, knowing the same to have 
been stolen, [Id. s. 02] ; and any number of receivers at different times 
of such property, or of any part thereof, may be charged with substantive 
felonies in the same indictment, and may lie tried together, notwithstand­
ing that the principal felon shall not bl included in the same indictment,' 
or shall not be in custody or amenable to justice [Id. s. 03] ; and if upon 
the trial of two or more persons indicted for jointly receiving, it shall be 
proved that one or more of such persons separately received any part of 
such property, the jury may convict such of the said persons as «ball be 
proved to have received any part of such property. [Id. s. 04.]

In Misdemeanors.—Whosoever shall receive any chattel, 
money, valuable security, or other property whatsoever, the steal­
ing, taking, obtaining, converting, or disposing whereof is made 
a misdemeanor by this Act, knowing the sapie to have been 
unlawfully stolen,- taken, obtained, converted, or disposed of, 
shall be guilty of a misdemeanor—Pun.—imp. n. ex. 2 yrs.—Male 
under 16, whipping— [Id. s. 95] ; and may be indicted and con­
victed thereof, whether the person guilty of the principal misde­
meanor shall or shall hot have been previously convicted thereof,

, or shall or shall not be amenable to justice. [Id. s. 95.]
-, Where triable.—The trial for any offence under thé 01st to the

05th section may be in any District or place in which he shall have or

who stole them from the firm, he knowing them to have been stolen, should
be indicted as an accessory after the fact, and not as a receiver. [B. v. 

' 22 L. T. (N.) 554.J

t
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■hall have had any of the property in hie possession, or in any District or 
place in which the party guilty of the principal felony or misdemeanor 
may by law be tried, in the same manner as such receiver may be tried» 
in the District or place where he actually received such property [Id. 
s. 90 ; see also s. 114.] e . j.

In Summary Offences.—Where the stealing or taking of 
any property whatsoever is by this Act punishable on summary 
conviction, either for every offence, or for the first and second 

' offence only, or for the first offence only, any person who shall 
receive any such property, knowing the same to be unlawfully 
come by, shall, on conviction before a Justice, be liable, for every 
first, second, or subsequent offence of receiving, to the same 
forfeiture and punishment to. which a person guilty of a first, 
second, or subsequent offence of stealing or taking such property 
is by this Act made liable. [24 & 25 Viet., c. 96, s. 97.]

Accessories.—In case of felony every principal in the second degree, 
and every accessory before the fact, shall be punishable in the same man­
ner as the principal in the first degree is by this Act punishable ; and 
every accessory after the fact to any felony punishable under this Act 
(except only a receiver of stolen property), shall, on conviction, be im­
prisoned for not exceeding two years, with or without hard labour, and 
with or without sol. con. ; and every person who shall aid, abet, counsel, 
or procure the commission of any misdemeanor punishable under this 
'Act, shaUjbe liable to be indicted and punished as a principal offender 
[Id. ». and whosoever shall aid, abet, counsel, or procure the com­
mission of any offence by this Act punishable on summary conviction 
only, shall be liable, on conviction before a Justice, for every first, second» 
or subsequent offence, to the same forfeiture and punishment to which 
a person guilty of a first, second, or subsequent offence as a principal 
offender is by this Act made liable. [Id. s. 99.]

Œelegropf).—(Damaging Telegraphs.)
For that he, the said A. 6., on, &ç., at, &o., unlawfully 

and maliciously did cut, (or break, or throw down, or destroy, or 
injure, or remove) certain wire, or a certain cable, or post, being 
part of a certain electric telegraph there being, belonging to the 
Anglo-American Telegraph Company, contrary, Ac.

F. Imp. n. ex. 1 yr. B. compulsory. Consol. Stat., p. 229.

J »
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Vagram^
89 Vio., Cap. 12, Sm, 16 î—

“ AD common beggars and vagrants, having no vhdble means pi 
subsistenoe, may be arrested by the police, and brought before a Justice 
of the Peace, and, on conviction before the said J ostioe, may be imprison­
ed for a period not exceeding ten days."

4 3&rect0Stealing from.
For that he, the said À. B., on, dec., at, Ac., feloniously did 

plunder and steal part of a certain ahip or vessel, called the 
(then in distress, or wrecked, or stranded, or cast ashore, as the case 
may be,) there, twenty pieces of oak plank, being parts of the 
said ship (or certain goods and merchandize, or articles belong­
ing to a certain ship or vessel, called, Ac., to wit, pounds 
weight of copper,) the property of Ô. D., (or of a certain person 
whose name is unknown), contrary to the statute.

T. I. Imp. n. ex. 2 yrs. B* dis. (L A.) 24 A 26 Vie., c. 90, 
s. 64. 1

/ *
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