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FEWINGS v. GIR.NI> TIUNK R. W. CO<.

Railwray lu jury Io J>ron(rossing Yra<ks - ey/igence-(on-
trîbuiory Ngipn-Fdn' of Jury.

Anl appeal by the defexîdants fronm the judIgîncnt Of MERLDITI[,
CJl.,upon the lindis of a jury, in favour of tIre îlaintiff.

The action was for compensation for injuries receivcd by the
plaintiff throughi eoniing into contact with, a locomotive of tlic de-
fendants, where their railwav crosses i Llimond street in the city
cf London. There were five tracks at file intersecétion, and the de-
fendants had installed gates anti plaved a watchian tlwere
for the purpose of p)rotection at the crossing. Th~lis, it ap-
peaired, wa dTonle on the defeilants' own hmotion anti without
any drtinfroni thre Uatilway ('oîmittee or the, Board of Rail-
wsyL 'V oinissioners. The( gates were long amios on each ride of
Ille raiway tracks and extending across the roadway. Thlire were
also short arins or extensýionis of the long amis, wliicli iroledth
sidewalk at (every corneicept the routh-east (,orner, at whichl the
,watchmnan wis stritioliet. Thle levers hy whicli lie operated the
shuittinig and (opening of theegates (h ]loweriig and raising tlic arms)
were placed on the boulev ard west of the sidewalk at this corner, anti
thev watchmcan's shanty was on tlic east side of tire sidewalk. Tt
wa, flic watchman's duty, wlicn a train w'as approachling to lower
thic aims so oîs to prevent trafî omer the crossing iintil thre train
luad passed. Thle îlaintiff, on reachling ire cornier wherc thîe watclr-
nrlanýS slianty' was siturîte, proe-eeded to malk slowly' (slie safid)
across the tracks. Ilaving just glace utw the atcjln's1if shanv
and seen no onei there, she Iooked for tlic watehrnani, but did not. sec,
imi. Shie tiren turned, hem eyes towards thie station and did nlot

luktowards the west, but continued on, keeping on th(,e ast side of
Ille crosýsing. She said she did heur a whistle or tlle ringing of an

VoI,. I. O.W.N. Nto. 1-1



2 THE . ONTARIO WEEKLY -YOTE,ý.

engîri beL INe neut t0ing s"e '"mîl' rcîluî r wa a-îuîniu

luîppeing in Ticr, und ue %vas pibke up in an injured conditin

As a ummal of l Cnt e had cont in volljdiî with uCe enfie ICIa

train %% iih IL s pproaeh1iig theo >tatin frnt tlii, st Shie hadi

tint goti in front of it, buit was struck 1wý itw bufrhan of the

enlgilie..
Sera grouindg of negligence were alleged.

1hefo1w in were tlhe questions subuitfed and te jurys

1.' lec w defendaLnti' gliltý- no aîi, negligeiice wiih eaus'ed

U11 ilsarie t. tue plaiti!: A. yes.

2. If tIiv iVere in MIît dui thir nWPeglgne omisos 0 A. lu1

nul hai ng the ai o e the ut-etsiwlk
1. aý ithe plaintif! gilIty of auvl nliigence A. Yeu-.

41. If -liev a in what did lier nugligeîw cin s A. SIte

hlîool mi eO 1îlîîire preu1llnuin to roee herself.

3Ifteplaintiff was guîilty of sl14 l inegligelice, didl bert negli-

geue ~îî i,îri In ilo lii happening o! the acc1ident and ber. il)jllrie

thut buit for ber'l ilgligenio the acid n ld lnt havehapnd

Gililiould te eni i f tlle Windsor train after lie boem

iaae ibiai ilt plinitif! %ils iii a position ol danger, by flhc exesrie

o! ri-sionaihi care hav preventied thie accident Y A. No.

l.iglf the engineer, if Ile hall exeruised reasonable i-aru, to

hilxe 'iîîîer sci.( the danger to theo plainitif! und the nieuissity of

briniging lii- Iltraiin il amn itî f 1h acien to thle plaintill 'a toý

1w aoidil? A. Vs
.Ir 1111- serti usto i> ii the affrmtieeold flie

engingcer lîy hie exercise o! reasonahl- care have peened. the ami-

denit if lie- liail llctedi 11ore jprnply ? A. YevS.

9, Wliît %as il 1Ie pnsit ion il! Ilc gales when flicth plaint iil camie tii

I ie j 1-e. iil lîei sIli w as passing ove ltein? A. rrHîc,. were

l.î 1-,\ e\epf t1ue amni on thi. sofit sIdeýn o\ cr the last sidewalk.

lu,. At 0lîat sumi dIo vn asîwss tîte plaintiff's dlalînages.? A.

Tht' appeal was hîca bv mus, <Xi>, osî.En G;Alnow. and

1. 1,Mî'Uarthy, K.('., for flic dufvndants-

(,Il. WalsoIi, K.U., for lie plaintif!.

Tî'iriý Iwi d that, upon flic findings nf fli jury, flic judg,

tue'nt silild ba'.e heen tvred for flic defenldants, anîd th1ereforeý

ullowcd ilie- upel nd dlisînlissed flic action



McKLOWN V. TORONTO R. W. CO.

1',* (î.juJ.A. :-Thec etise in f ruth is one ini which, takirng al]
ijhe finidings together, tire negligence of both parties wvas (Ïoîlurrent
anid ( ontinuouis dow'n to the mnontent of tire accident, oýr in m-hith

treha>, bteni as iiiuell want of reasonable care on tire plaîntitlYý
au4 oni the defendZat&, paf't. lit other words, the proxixuate aueof
te iiijuriy lias becii>l ithngligeiîiee as well of the plaintiff as of tiredfenftidaîîts. Whcreu 1liat is tire case, tire plainttE is flot entitled to

rc over. In pari dlulito potior est conditio defendentis.1 1,,r l Tire Bernina, 12 1>. 1). 58, 89; Waklyn v. London and
S~uîî u~trnP. W. CJo., 12 App. Cas. 41, per L-ord Halsbury and

Lord Was a t pp. 45, 46; London Street R1. W. CJo. v. Brown, 31S. C. 1 . 61, ()'-1-2, per Davies, J. ; Salinond on thre Law of Torts
1in9fl, pp. 35 et seq. ; 1>olloek on Torts, 8th t (., pp. 459, -161).

SEPTEMIWII 20TII, 1909.

McKEOWN v. TORONTO R. W. C'O.

Fatal .lcrid,,os Acl -Df(iil of (}i!îd of Four Y'ears by Neylig<'nce
(iflfndnsJeuir Lwes of l'arent -Reasonable .pc-
tioin of B,,eqilI)ainages.

Tho plainitiff sued undner the, Fîital Accidents Ac f) o reover
dlamages, for the deafli of hia son, agud 4 ye%-ar-, and 3 inontli s, noca-
ýi0iicd by tire negligence of the defendantjis, and at flwic trjialrcor
juidginient for $300. Tht' judiiient was, aiflrnid by a l)ivisional
court, and the defendants obtaîned leac l appeal tu the Court of

pplon the sole questioîuý wlîetlîer ilure couild be a reeoveryv of
daaethe chiild being of such tendier age, anid nio specialciui-

stanesouchnglire question of tire right of damages appcarîiîg or
binrg founid by the jury.

Teappeal was lîcard by M-Noss, C.J.O., OSLEII, (]ARaow, MAC-
I.APEN, JJ.A., anid MAcGEE, J.

W. Nýes:bîtf, K.C., and M. Loekhart Gordon, for the defendants.
J.,ergr for the plaintiff.

OSLEiî, J.A. -It is tlîc extrcnîe youtiî of the clîild...
which alone causes hiesitation in maintaining the plaintiff's riglît boreeover. The damages recoverable under the Act cannot be founded
oni seimiiental considerations, but are to be given in respect of sortie

puirvloss onlY, and that nul înerely nominal, cauised 1w tue
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leath.uer tilt chil was an infant of 4 years of age, bhth.

inltelligenIt, and with as goo a prospet of proLongdif as, any in1-

fant of that age uanl bl- saidl tif have. M'as its deathl a da1m111ge' to the

Iarntl withini the mealling of the Act? jILaing regard tt, the

positionI in li of Ille l 1tr i cannot holdl that in point of hiwý it

MAS not, or thiat, in thle case of a chýildI of that ecipin damagcaýi

to lie estimad by such "onsderat ionsI ais the( decuided cases warrilnt

viay Ilot Ilwutand 1t.e (pustioni is, for t11e jury, uipon tlle eý- i

dence( l. Il is. sel thlat puculniary henelit or aangeneoed nul

Ilave heenl actuallly detriveI by tlle befcaypr.evious to the death,

and trfretilt theni presclnt inabihity of thle Ices o eonifcr

sncbh benef(ýit or. advanllttge i,; unot conlusive agalinst thle rîght to rfu-

cuer*. .h prbailtio te otillna ot (f lufe and thec ruason-

abe NpcttiOitat in flat event pedun-iailry bene-fit, or advaniitgc-

would 1 haie hue dori\edl are proper subjedcs for considera1til.

1 an on the4 whole of opinion that on the evdneareorvi

lar'te y tlle rl1des or princuiples establishedt in Plym v. (Groat

Northerni P1 W. C'o., '? B. &- S. 75,alil îi ii c cases as Franklin v.

southl VEasturn l. W. (On, 3 11. & N. 211; I)Al v. >outil Easternl

Rt. \V. Co,, 1 C7. Bt. N. 'S. -29G; \,kwrt v. Ionln4 . & N.

653 olfe- v. iiret Noritlierni 1. WM. (Co, 2? i; B. 1r. 54$;ý,

Iilaukley v. Hoit iM. W.4o, 27 A. H.W n and other. The

caSes oif Rewekv alt, etc,., IL W.Mon 12 O.L. B._ 3 3, .( larký

v. llion Uenera Omnibs C'o., 1191 l;1 2 K.B. (; .- , and ,JackMIn

\v.atsonl, j1909 j '2 K. B. 193, niay lso lie referred to).

The. dantlageS, tholugh they err oin the( sie oif hberality, as te

uu lly nd pe(rhapl[s îeia do ini theiSe caises, flot livingcabe

of Iliig esimte ith eetteare, not So large ais to invite li-

teernc;andi 1 wouili therefore affirnii Ille judgmlent and i ismiiýs>

teappeval.

1 iunow, .JA. . .If it ap fainttt the infantwa

aripeor an imheveile or if its age wamsi endr that there (coli

i' un reaisonable\ vidence givel (if its mental or physical c-apacîtyl

o'r condition, it wold ho terie But in the present oase t1ilu

luvidencv cleartily dlisclose, fliat the, infant killed wvas a biriglit andi

vapable. boy, bolth ilnltlilly anti physieally; and 1 I therefore algree(-

reIllctililtlY, 1 admit -t-liat theiru wais evîdcnce(, which coult i ot have

butllilîthirawn frofrn tlt jury ; and the jutigment linust thevreforl. bu

ailei

MAOFE, J1, omuncrei.

jMos, C.JO., nul AiucyAEJ. dissenteti, for reason.a stateti

at lenigth hy Ille former.



RE TORON~TO R. W. CO. AND CITY 0F TORONTO.

SEL'TEMBER 201'11, 1909<

RIE TORIONTO Il. W. CO0. AND CITY 0F TORIONTO.

,S're<'t Railway-Con tract with, Municipal Corporation ('onstruc-
lion of Lines of Railiway upon Sircets of City-Deteriiat ion
by, -treet Railway Company Order în Councit and Deciçion of
Jiitýa Commrittee -55 Vîci. ch. .99 (O.)-S Ediv. l'IL, ch.
112 (O.)

Appéal by the city corporation f roin a decision or order of the
Ontario Railway and Municipal Board. The order was pronounced
after hearîng the parties upon an application inade by the conîpany.
ujpon notice to the corporation, conîplaining that the corporation
enineeipr refused to approve of plans of a line or lines of railway
whlichi the comnpany proposed to construet upon and along ccrtain
stree,(ts, and praying for an order that the engineer be rcquired to
state his objections, if any, and that, in the absence of valid objec-
tionis, the plans lie taken as approved and the corporation restrained
froni interfering w'ith the construction of the railway in accordante
wvith the plans. The order found and declared: (1) that tlic coin-
pany' hadl the right to construet their railway upon certain streets
the(relin specified; (2) that the corporation dcnied the riglit of the

c pnyand prevented tlie cornpany from constructing their rail-
way upon tlic said streets, and thcrcby eomiîttcd a brcacli of tlie

agreenint betwecn thec company and îhle corporation; (3) timat tlic
c-orporation bliecnjoined froni doing any aets to prevent the appli-
canits from constructing lines of railwayv upon thle said streets as set
forth îin the'plans.

The appeal was heard by M088, C..J.0., OSLEîî, GMUt(>w, and
MÀCLRENJJ.A.

W. E. Middleton, K.C., and W. Jolinston, for the city corpora-
tioni.

W. Nesbitt, K.C., and D. L McCarthy, K.C., for the cornpaniitv.

Moss, C..J.0., delivering the judgment of the Court, said tinit the
question of law arising was in ail substantial respects the same as
that dealt with by the Judîcial Committee of the Privy ý Council ini
City of Toronto v. Toronto R1. W. Co., [1907] A. C. 315....
The Iudicial Committee decided that, subjeet to clauses 14 and 17
of the conditions, if was for the company, and not for the citv
engineer with the approval of thec city couneil, fo determaine



THE ONTARIO WEEKLY NOTE,,:

MIt new limes' ghouhi 1W, laid dowu n ( trct w ithiuît fe

Airy as exisugý at dte datle (i the agreemilent, and what-
routes'ý shldll bw adloptedl by the cotnpanyý. Thve eone1u-iný

werue cmbodiedi it an orilor in (ouncil b)aring date thi.'.111h

MNay,197 The ret in question in the prese-nt proceediîtl ar

within ihe cîty asm ex\ising at the date of IN agreemntn anid te

d"disin At A.t Judiil (numitîce4 and thýe ordler in (ouncil arei

binding lpnai onjneuleSsý thcý are>( de ofed the(ir l. u

li) Vthe (.na1(tmeint id sec. I ut 14Ile Act 8 Edw. VII. ch. 112* l, Ilh

ti>tfsselywa't passed 1,y tht' Ontarlu Lefgîsilature upon the petition

of lthv uorpor-ation in x îcw of the d(eciSion of Ilte ,Judicial ('uîîî-

tuitîco. It is urgcdl on ichaito uth liorporatioln that; it rnlanifcStlv

appearlls fvron itiril Lud1is.easýou that theoir opiion as to tlle

tru1gcolluustru tiol and mleaning of ilt' agreementlt ivas I)lased ctrl

upon>t their reiadling of Owt Sit 15 'i, i. cih. 99 (0.), ami e~eially

uftsstc, 1 andl it is oued titat flic. rsuit is that tItis Court ià now

i f ibertv'l to r rI toi 1 th 1wview 1.11tort i I cd hy it ( 10 O. L B1. C-7)
tad tht'îajuril .1 ilt Jmldgs id tht' Supreine Court (37 S. C'. R,

130 . .' ' leT ai, a anil NuiiPal Hard Si dealiîtg witlt thle

quesion heuruil teattedi ihe At il Viet. ch. 99 as a incre Îiter

puratîlng altdiuvldtn Aci, andi pr-oueedcd lu lry flic rightlS (i

ilte parIws as.- they exiSledl under. ite agreemcint alou, linaffcvlied

cxetas tb \;alidlatiiun by the .\ct; attd, having regard to, the plaini

objuti intent uif iait Acd , swIl Il aso the delrtof se.1

ut S \dw IIL ch. 112, ltere (un 1 nu question as tu the, pr1oprît-ýy

o!t dea.Iltng % witli te aglretnent in titat liglil. 'fli, conclusilon of the

IHuard ismi l harnotty %itit whlat lis becs dticertnincdi by Illc Judieial

.'rutte. . . . .Atter 4-itrful pul andl consideration of

their. I-r;1Iîîp s' rest 1 . -amn unahlle to onclude that tîteir

opinion as exrse sluý tht'l triu ieaning of the agreement was

Mnt aI eat ini patt torntled 11pon1 a (osdrtOf u the language

ami ternus uf the, agreemnent it>acît.. . . Nothing rmnsbut lu

foilow the dieuision crnhodied in the order in eouineil.

Appeal iisnsed with costag.

1. Nouithstam(ndii nytlnrg coftiu'dgi In il](. »Vl 55 Vietl. chi. 99. antd

iiitîjîîiloe ank Acit Io incorporateý the, Tu'runto Rala 'ipn and lo con-
îirrn11w areeme t b e n the corporation ut the City ut Turontu and

î;eurgc W. KietY . . i.iind notwitlisaiidinii. l ayjuiatd ini-

trrti Ille df'ct of Ille salid Adl antii the stiid agzrukmnt, ih is Vteely

delre hat il is and aLNlys lias 11w th trou ntitlllg aind juitet t iheii
aI AIItt 1l1. rigýlits rotailncd l'à ndv sveure lu thetIi corporation uf th'.

"fîyu Tuoonlu hy ic sail agreeutei-iit as to the vountrol mni mnamentwm of

11 thie of 1110 Si citv. litnd as to iestîablisiulg and( Ilayiiug duwni liew lisess

ut rILilNway, anida luS xtning thisrv.t ca5r service, upon lite str.,etsý ut

î1 ldk u, as nta 1, front, tiinte tu tinte rccoininededl by tihe city engineer

imiaprl e by tut'ý oity conI, bveF fot becs mnd are flot afetc y Ille

,aid, bu salId rigit rentini iiii art- as set out iu thep sait] aigreteti
uehel lu Io ai d AuL."



O'BRIEN V, MICHJGAIN CEN TRAI, R. R. CO.

O'BRIEN v. MICHLIGAN CENTRAL R1. R. C'O.

Masb'lr and Iorn o uyl Servantl - Neyligence -1lliip of
Cuai FaUling front Tender of Tri isIpsa Luquilur- -Ev-
den ce-Fin dÎngs of Trial Judge-Rleas7(,7e-4n ralidily-.4bsýence
of Independen t A dvice M lisundeirsian ding.

Appeal by the defendants front the judgment of ('LU-I-, J., NVIIO
tried the action wvithtout a jury.

The action was brougbit to recover daînages for' an ïiojury eauseid
to, the plaintiff ivhile in the defendants' enîplovîîwnt as a section-
mani. Wlien lie was working upon the railàrav tra-k a train f romn
the east came along and a piece of tual fell froni the tenîder anîd
struek bini on tlie arnkie, wlîicl) was tiiîcrcby fractured.

The defendants pleaded not guIilty v *VStaîtute ; tiat notice of iii-
jur-y had. not been given Nvithin the tinie liioîited by the W-oilriiein s
('ompeýnsation Act; and a release after action.

CITJ., lîeld tliat, aitbongli thle notice of aetion was f-) bite,
there was- reaqsonablei,, excse orî givîîîg it ini tioil, anîd t fiait tlli,,

defeidans had not benpricjud i<ed :t liait flie release liaid been oh1-
taiiicd timier cireuiînsi;ances wliiu-h, lias iig regard to t u lîyea
and mental condition of t1ic plaintiff, reudercd it iiicouitable t li it
should be allowed to stanid; and thaît th le videxice w-as sofficient to
szupport the plaîitît!s' claini under the Woi-minn's Comîpensation
AetI ; and lic awardedl $1,500 as laiunages, uipon wliîhflie $30u paid

wleilic ele a obtained wvas to biecrdtd
'J'le defendanLut Iîd riot appeal tipon tlîe ojueitioiit i of tl e notfice of

acio(ni, but objected to the findiîngs of tîlie t rial Joid ge iuipon tl1îe o tlieî
questîons.

~I'icappalwas licard by Xioss, (',JU. (îiti, C.xuno w, and
MAUAIIN, J.J.A.
1. V. liillmutli, K.C., and E. C. Catialfor tlc h endns
J. M. Godfrey and W. A. Ilenderson, for the plaiîîtiff.

GÂaaiiow, J.A. (deliveriîig the judgincint of the Court) ails as
thie reeaetiat it was obvious thiat ini detcrmiing t1iis issiu iocl
would depend uipon tbe mental anid plîysieal clîaracterisficsý of Ille
plainitif! as dJispla ' ed in tlic witness box. lb inay not be lii ic îa
serse a question if credibility, tliat is, tlîe bald question whclitlicr tli,,
plaintiff or flbc very respectable wiîcsc alled by bbe defence sliould
be bleebut ratiier whether tlie plaintiff himself, wlîo liad not
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ben roct(l wIrIdeVdn die ol lie belicved. i stating,

that, no, iatter' whafit WaÉS I NPlaiiId, lie belitvud f rom what Wasý saidl

th181 what luie a1 ccaig and ail 1wii. cde ta release, waS a1

c11,111 to wagc «11_ duriîî luscumiiltQery idlenes-alpri. liveaded(

bY lte dioitor, alprnl cn under th(- impression that at thei

ulld of te î>, eriodl fo r Iliil lie %vas heing 1iaid lie would he well and

back at work...
The> evieu f îsg .glc i .ncar. . but it

sutfli(cýitly 1pers thiik, that tbe coal was . .. unneces-

sar'ilY piled inii e tender, itoethe sides, iii -uchi quantity and mxan-

Ueor that thek rapid motion of Ulic train could and id shake " doawn "

the"- chink" bih falling upoin the corner, tlcw off with dngerous

for11e andstuek1 plaintiîf. Counisel for the defenidants con-

tvlcie iliat th. 11111\iln reýs ipsai loquitur bas no aipplication in cases

of eliec allcgedl bv tu servant aigainst thie master, and relied

uplon ic reu,îairks to 1)v foundl ini Beven on Nggec,3rd ed., pp,

12, 30 Bt ýdbat klresdtaking it ailtoget(ilier, onlv aniounts

ii thiS, thiat liabiilityý dous niot airise front miere proof of the accident.

As 1 nertn il, the application of the nuaxuiu, which

a[fiur all isý a iliere phrase and flot a mile of law, neyer dispenrses with

1111% 1necek-ssary. proof, buti is only intenducd as a g-uide to the point in

thk- evdnc it wiehu the buirdvin of proof is sifted(. Ngiec

conisists of two (.eleents, the burdenl of proN ingl botlî of wiliorgin

aiiy restes upon1 tlle plaîitifr, nmevly, the duity to> take care and its

br-eali. 'Pli xim\ýi lia, notlingi to dlo wîthi the former; andl ini the

caseý( of thev latter onlY deutermines that wheni the plaintif! lias proved

thie dîîtyý 11aiîd lso a1 certaini cndition of things causing or conducing

1u u ilîry oupaî of, lie lias provedl enoughi 1(> eau for ex-

plaIiatio)Ii by> the. deel -nother wordls, thev buriden of proof le

>Iiftted. Su under(,istaing tuie inatter, 1 see 1n0 good rmaison wlîY tlhe

uunaxîîuiii nzot ais aipplwable ili sucli causes ais tliis as it is in anvy other

I Itfereii)t Sil v. ltaker, [18911 A. C. at p. 335;- Scott v.

luuonI Dock Co., 3 Il.ý & C7. 560.

Tht'eptie fail of the col, 11inder tule uircumaitancos statc'd,

i i jsul f, ii ii nuy oiion,)ii eviidenue fmmi whieli an îiferenice mliglît

mIl lic dran tat those in chare o control o! thei loeoînulti\(c (see

shs.:iof sec. :1 of the ~VrmnsCompensation Act) wure niegli-

geIlt ini tihcr lmde- Of usý-ilg it by pilling or p)ermittinig it Vo be pil

upoxiUi tolndcr- .u olîigl and unproteeted tliat uniike, of it (mldl lx,

blîrled I1w thlc ecsr miotion of tic train with such, force as, to

brea a î iaîI la1 or ,,0 feet aw-ay. The plaiiff's evidence
was uncotradeted . .Nor was any evidence wliat-

evrgiven 1w thej devfendanits îli ex.planaition)I or exc.us"e for such a



SEMI-READY LIMITED v. TEW.

xuethod of placing the coal in the tender. .. . Upon the whole
1 amn of the opinion that there was not only sonw evidenee of negrli-
gencr, but quite enough to justify the inferenee tlrawn 1jy ('lute, J.
See the very sîiilar case of Gulf Colorado and Sant Fe R. (Co. v
Wood, 63 S. W. Repr. 164, and Union I>acific IL Co. v. 1Erieksoi, '29
L. R. A. 137.

Appeal dîsm issed w-h h costs.

MOS8, C.J.O., lx CIA W.SEI'TEINBE1 ?U'rII, 1909.

SEMJ-READY LIMITED v. TEW.

Appeal to Court of Appeal - Leave Io Appea! front <rder of a
Dîvîisional Court -Anouni t voliied-( 'osts-Special <'irru w
stanee-L cave Jefiiçed on lUnidertIaX-ng of I»'fendant.

Motion by the plaintiffs for leave to appeal frm the judginent
of a. I)ivisional Court, 19 0. L. R. 227.

George Kerr, for the plaintiffs.
Gr. M. Clark, for the defendant.

Mo.ss, C.,T.>. :-I delayed dîsposing of this application at Mr.
Kerr's request until 1 had an opportiinity of ronfcrring witl the
Chancellor, who tried tie case.

Thie plaintiffs ask for leave to appeal froin a judgtnvnt of a
Dii4io>nal Court aftirnîing the Chaneellor's judgnicnt.

'lhle action is for a declaration that the plaintiffs are entitled
to rank under the Assignnients and l>referenees Aet, upon the estate

ofonv ilalînjan, of whieh the defendant is the assigucee appointed
undler the Act, for a preferential claîm for rent and taxes, ainomnt-
in- in ail to $978.46.

1 t i,; fot now ini dispute that if the plaintiffs were entitled to any
sumi thieyý were entitled to $388.76, but, owing to sonie confusion in
the figuires, ta which the form of the ûlaim filed by the plaintiffs
wvith thie de(fentdant' eontributed, it seems ta have been thought at thle
trial thait the proper amoulât was $322.10; and the learned Chan-

celrdismissed the action with costs upon an undertaking that the *
defendant would allow the plaintiffs to rank on the estate for a pre-
ferential lien ta that amount.

In the Divisional Court the error seems to have been discovered,
but was not reetified by the formai order dismisaîng the plaintiffs'
.qpleal.



THL ONTARIO WEEKLY NOTE&.

'Pli deendnthowever, admîits that the proper sain is $388-1,6,
sudundrtaesto allow thaýt smi as a preferentil claîi. rllIi,>

re ,cs t1e amn in 1 corit r-vrs Îli the Prcpse aIPPea to thf
suIII Jf$'~ 8 allîd the costs, If thev ;hould hi trcated in anym va

Asý anl lenîcuiýt in i considinig \w buether there are spuvial resns for-
truating thc caseu a4u cptoii

With regardl tri the cctsitere appear to be a nuinher of reasoný

wich Ilnightfar influenmc the learned ('hancellor in dealing,, wilt

1111e11 as hie 10d. A nd thle Div isional Court, which, was futlix' ali\ut b>

ih el, rrer as i l te 1 Il amIinout, lauing , treated th1 at as not aflo)rding, a I.\

'1ut1ilit-Icn re~îFrt iIte'rferiig, and being satiszfled on other grrvund..

wýl) ith te award of ccsts aigains:t the plaintliïs, it would require, vrvy

'1)pee1Il g'romnds te) jisilfy a f urther appeal frein the djict ionj

%irtIIaI1lv twe xrîe Ith'ega'rd to the dISposýiiion of tle costs,

Asý tir the rumaîinder of the timi, leven if 1 mos ure imAehie

thian I ami, as at renta'idto doubt tlic propriety of thie de-

uiiont \,ith regri it, I wouldl not feel at liberty to treat that as .1

sullier lult grîîimid1( forll 111lwim a furvilier apelw1ere the arneunt
in'~ d~ c is o uinsidrahl less l than t lie statutor sai.

So faîr lI> t1 li ute tre oni qus ion f fac-t, it; eannot be saill

that ihere, is inet evidenice to suipport theli concurrent, findings of tlie

two ihunammls; lnd, ()n thr face of thiese Iildngs, 1 do flot think

1,11ic lrder, 1 Ilakie i, that, upon thev deifenidant undertsking toi

alole ainîcunt rdf thev laýiintifs' prefereisi i-laimî at $38K76't, the

tîtieni 1 i isluni.ssed, utn linier th irunstiiswthu cests.

IIIUili COUT OF JUJSTICEF.

l)1\1510NA1. ('OtIRr. Smm1MEt7TI1, 1909.

\\WODI)'I? MfLIANCt (CO. v. GRIAND) TRIIJN IL W. CO0.

Il Ay Aieil Klîrd on Traclc-Agreemient for Use of ~dn
<'cn.~4uctien-reiecton f RaItway.1 fr-omt tu~~Ngi

q0 i(, 'iiiriing Gl' Open-Duly of Raibwh1ay('mpyI-

1,h11 pl;i1iltifVs dalim watt for the valuep cf a horse' killd lupon

tht dfend Tits'raiway, owinig, as allege, t lcnglgnec thie

The action was brough""It in the ('eunty Court cf Midleexsu

was trie.d wîth a juryv, mwhose flnding watt that thp es watt k-lil
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by the negligeule Of the defendants' servants in " livini' open the
glate across the switcli fine ieading to the plaintifts' miii."

M.ACBFTI, Co.C.J., dîsmissed the action, hoidiiîg that tuie de-
feýndants were protected against anv such liah)iiity for damag(, to
animnais )f tho plaintiffs by clause 10 of a speciai agreementf hcwccîîu'1
the parie4s: "T'1he contractor (plaintiffs> shall proteef fthe riiway
01f the eotnpanv froin cattie ani othler animai-s cscaping'Ï fhereupon
frum stncl portion of f lie said siding as may he, ontsid(e of tlie lands
of the eonipanv

It appeared from thic agreement tiat tlic defenda-nts ow~ncd the
s1ding, and tlîat flic plaint iffs asked tue defendants to allowv tlicin
to uise it. The agreemnit einbodied flic ternsupon wlijUli the user
wasz permitted.

The plaintiffs appcaled to a J)ivisional Court (A.OBIDE

C.J.K.B.. BRITroN and IIDELL, .1,T.)
J. C. Ellioit, for the plaintiffs.
W. E. Foster, for tlie dcfcndants.

JIIDDELL, ,J., was of opinion tliit elause 10 iicait iliat flic plain-
i fs sliould, kcep aninials froin cseaîiîg froîîi thlat part o>Ff hevir lanîd

oeuidby flie siffing to tue p*opcrfy of flc h endis 'J'le
ubject was plain; tic (lefendants (1csircl fo heo scvîîrc aganust
animais -omuing uîpon their raîiway; thaf objcçt mill ou v be
attaincdi 1,*y keepiîig animais off flic railway, N% ich li th plaintiffs

agee o dIo. The defendants owed no duîfy to flie pAîiaii fif et
keptheir anma)fii way f roma tue line of the railway, aînd tluc pliac-

irig of the gafe by tlie defendaiits, their customu b hame it loe
fr-om time to, lune, and the coînpiaints of tue plaîitfs ilat it had
been found openi after bciiig use~d h)y somoi of the deciat'erews,
g-eold no0t erc te 1(1 a duty: Co-g v. Benr,1 Sîii. L,. C. (6th
vd.) 'l77 ]«kefon v. London aminord Western 11 . W. CO.. L. R.2C. 1). 6;31, 636 Solishy v. Uit v ofroî, 15 0. L. R. 13.'Fi

peigof t1e gate was ieicessary for flic ooiniiion business of flic
plainfifl's and defendants, amid lie non-eloimg was a uiegieet f0 per-
fion a voluntary act. " Tiier is no such tuiîg as neglîgence in tme
abstraet, negligence is sîtnipiy' neglect of some care whili %%e are
bo)ilnd b>y Iaw f0 exercise towards soîiiebody :" Danielsi v. Noxon.
17- A. P1. 206, 211 - Thomnas v. Quarteninaine, 18 Q. B. 1). Co~ t94
Le Lievre v. Gould, [18931 1 Q. B. 491, 497. No duty exitin o
thýe part of the defendants towards tue plaintiffs to keep ally gaite
Or fernce at the point in question, and none to keep a gate elsdor
to close it if opened, there ean be no negligence on the part of the
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cuupyi repet f the piniitilT.s, and ,;o the action Should fail.

Anyý argumwnt Nwithi emuld fimport here a condition imposed upon

the ~ ~ ( agene t1t plittto thiat they would be relieved f rom

th'e agenetif ilt dtefendarits lef t thie gate open, mnust be equallY

e!i'. n Yr-a1ts \. Grand Truink Rl. W. Coe., 14 0. L. R. 63, to

ni port ai siînilar cmidition flie icth plaintifr in that case from

1th effeet of thi, are Ien )f Iis landiord if the trains of the

deunanswere run toIo fast orl with1out proper signais. Nor is

thevre anvY rule foriddîn1(ig any peso ir onp, from inaking a

montrautl relieNg thevni fremll thci cosqene f negligence on the

part I'f thir 'mic1e1wh practice of iiînp:orting implied termns

into a (ontrauct is al dangerou-s one: The Queen v. Deniers, t 19001

A. C,. 103: 111l \. Ingersoil and Port Burwell Gravel Road Co., 3'21

0. Rl. 191; C rharv.The Queen, L. R. 1 Q. B. 173, 195;

Ogde1kns Iiîit1ed v. N elsoni, 1 1903] 2 K. B. 287, 297.

IIppeail disisseýd with vosts.

FÀLcolinhxW, .J., concutrred.

MmuÎ C.(J., INCIMER.îrEME 1T, 1909.

TD) BN ElIZ v. HTOOGINS.

('uss Scale of ctoni 1.Ii ('eurt--Juis.dirt of Cioanjty

('uri rit Land ('outy Courts A10, sec. 2-oeg

L d-Fralidulent ep«sn a i as teownrhp-ldi.

- -f'ar trippa frein Ordlcr Pet erininingq 8ýcale( of ('osts.
RefuIsed.

Motion 1,.% thle plaintiff for leavo to app)leal f romn an order of

LKC1FoUJ., allrinig al ruilîing of ai locaIl rgtarthat the (.(sis

(If 011 action were taxaible on tile Couinty Court sae

T111 actionI wils brouight in the 1lighi Court tourecover $'500, thec

ai(In f al promissorY note iad(e by the defendantii, payable to thet

ore If one) Williaînis, and inidorsdtotepani!

''Flý it dfendanILlt, liy 1Iis stalten11it Of deenedeied tbat the

plant 1if asthe hoder of thenie in dule course, aini allegedl that

bu ~as ndued e mke t h th frauid of thei p)llinltif and WillîIams;1

tht illiamlls. te theknwldg of flic plaintiff, and with a view of

obItaining 0hv prîisr ntt, falsely' pretending te own and control

cevrtain inteýrests in lands in Wicniwhich Wiîlliams offered t(
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aelII and transfer to the defendant and one Brown, and( iat the de-
fendant, acting on tis representation and the agrcinent of Wil-
I iim is to procure and forward the transfer , gave the promiissory note;
that Williams was flot the owner and w as îot in a position to trans-
fer any interest iu these lands, as the plaintiff Nvel knew anti fhat
hie ney,\er dîid transfer the lands to the tiefendant that when thle
note, w'as gci'en it was agreed betwcen Williamns and the defendant.
as the plaintiff well knew, that it was flot tu be iised, flegotiated, or
transferred until the transfer to the defendant of the interest in
thjese lands should bc eompIeted, and fliat the plaintiff, wlîen the
note astransferred to hixu, rccived it witlîout consideration and
uwitlJi fuit knowledge of the agreement and of the f raiid alleged.

W.E. Middleton, X.C., for tlic plaintiff.
Grayson Smnith, for the defendant.

NMEIEDITII, (7.4, held fliat the titie te land was îîot " brouglît iu
question " Ivithin the nîeaning of sec. 22 of the (?ouhlty Courts Act.
'l'le reasýon for excluding from tlie jurisdieîion ofth HC (ounty Court
>,aie in certain exeepted cases, actions inI whieh the titie to lanîd is
birougilit in question, is to prevent a binding adjudication on a q ues-
tion of titie being pronounced by a ('uunty Court, amil applies unly
where tlic titie to land in Ontario is brouglit in question. But, even,
if this wcre not se, ftic defcndants's plcading was in ý<lsubstnce a de-
fcee of fraud, a fraudulent representation by W'illîaitis and tlie
plafinitiff that Williamîs was flic owner uft fle Wisconsin land, andi
was in a position to transfer flie intcrest ini if, wlien in fact lie was
not. The title tô land is net nccssarily lirought in question hy sucli
al defence, and in fact no question uf titie was raised at tlie trial.

There being ne rcason te doulit tlic corrcictness of the order ut
TÀatchford, J., the motion was refused with costs.

DXVISIONAL, COUaRT. SEPTEMHEII 21ST, 1909.

WILLINSKY v. AN-\DEIISON.

M1ahieîus Prosecu lion I)efendants not rs1ponsible for Prosecu lien
-Nons,til-Mal icioiis Issue and E.iccu on of Secarch Wa rranlt-
A-dvice and Direction of Solicilor and ('roin Altorney - AiU
Facîs noit Laid bel ore A dvisers-( 1en fliet of Eiden cei(,-Ques,,tiont
for Juiry-New Trial.

-Motioni by plaintiff te set aside nonsuifs entercd by FALUO--
bRIDGE, C..B., in actions breught hy Sarahi R. Willinsky, a nier-
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ehntear, ig n uiness in Toronto-, ilnd 'M. L. Willinsk, b.ler

hnshnd,~v1 as ili tebsies for inaiUcious prosecutioni and

fort Io rubul asn eri arn e bu ssaed and the pre-

îileid properi-lty oif tue htitf , te se~earebed, and plaintifts'

Titedvfndants~vee wî>lal niruhiit, ad on the 5th No-

\vlIbur, 190, ue laid anD inora i ginstý onu Owens, a .sales-

Ilail in the"ir enIiplovnîentiI Ihr ing hi \wiîh theft of a quantity- of

good~ whiob hiadild teIi 4 th(- pliif!i M. L WillinskV, atn

forý lu wifi. Thlw ron for the ihrg ofl the(ft appeared to but that

M% ieii hadii, \%wiitit iuthityi.% sold onul( lot of goods for $5.70 wvie.

ilite dt-fuldan lts aIsserted, shIoni(Ild \ haubueit >old for $70.80, and an-

oilthe lot for. $I:;, wiltIlh, dtedfnatad shld have heen sold

forove $?tJ.The evieu for, the plaintif Ilshe thalt the goods

ha ceeiatdlu vailueq, alnd \% re ýý itai is knIownl as& " job lots," and.

neeîot wortl ior itani ili, pliti! agree to pay. TFlue goodls

weesoh l'n ;rei ad 1hre Il] Ille dufeîtdants' books tlo Ite

Tlie thrg Iii-ugalist <en ailne before tite police ntagistrate

oni tu ?lsýt Nou'ntber, 197,whn wnsws cotnilîtted for trial,

Bollu ~ ~ ~ iii vh eednsgv vdne n ithuringo a h close

of Ilue ll t'vsigatiol fl](e pollue iitagistraitu dircted Nlr. ('orley, th(,

ronAtforney to sunutmoithfle phlitilf Sarahii H>. Willinsky ona

Put forîttalI iniformalltioni or chargeo \vas, oni the direction of flue

Ilrwî AttrnIuv. sworfil tl) hY oin NewtIon, a detoutive, on tlte 22nd(

No~nuwr,197.A sulitotis uipon tlins chaIrge was therýeupon)

eiuponl the phlitif! Sarahlil, and, whe i amte before thte polic

nlltagi't]trti onl thev 28tuIIebr ti Iinforimationi was amnendfud si,

a4 io inludu1l liter Ilusliad, bothi wee oxnmlitted for trial on flue

charge1 1of unaflyreiigstolenl goods.

IIIn1teadi of laig eor u gr-and jury inidiefineîtts for theft

iinii reeeivýing, tle w t Atfrnyaffr onerrinig with flic ChIair-

Ijlanr of the esinindlitcd fili plintifs, andi O>wens joint l% fo>r

eotl[sIitlly\ ti, delfraudl tile deldns h randII( jury retiurned,( a

trueit ih. At tlle trial IlI the u esed weefounld not guilty. Thte

oiinaliil t-lîargÏtý mure Itot ofherwise dlisposedl1 of.

(Ini the Iinfor.imationi for, theft 1bein)g laidl ainsiit Owens, the de-

fendanlliit Ander-s>n laid an iniformaltioni liefore a justice of the peace

larilihat al dquanityt\ of luis goodal liiad been stolen, and that lit

11t1iiat tIwer eneae iii the premises of the plaintif!

.Saralu I U.lnsy upoît wvhiI l a searclu warrant wvas issuied and

p)jlued Il) the lîaîtds of a deetv, lo ith flue depfendant Ander.

son,ý wen t lue plaIIinti]ls' prt iii(lan seýizet and fook iway ail the

goods wlîfiIcl tith eeîdot sid hlAd beenr stolien by Owens.
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T1lie dlefendants' solicitor aeccoiaipanie(l the defendaîît Anidersonî
ti, tueo justice of the peaee whlen the w arrant wvas obtained, and the4-videceé al so shelved that Mr. Corlcy, thle ('rown Attorney, approved
ofj flm, w arraiint being issiîcd upon the statemnents mîade hw Anîderson
alld lii. so)lîcîtor.

Fiî.couNîBiDm.; ('.3., at the close of ail tAie evidenut', gavec effect to1[hu meedns uotion for anonsuit, beiîîg )f opîinion tliat the plain-i 'fs lîad failed to establishi want of reasoal n roah as
w-itli reference botu to the searcli warrant andI to tlic proceedîngs
bef(ore ilhe magistrate and ait fei Sessions: as to aIl tue proeeedings
other thaîî tlîe searclu warrant, hie was of opinion Iliat tie defeîîdantswîere not responsible because tiiex w ere instituted solel.v b' tîte Crown
;uthorities, and îîot 1w the defendants.

The appeal was lîcard byV MEREDIThî, (.J., MACMmIox and

1l. F. HellinmLth, K.C., and Sinclair, for the plaintiffs.
ILH. ewart, K.C., for the defendants,

JETEL ., deliveriiig the judgnieîît of flie Court, said that asI)t, icains: for iiîalicious pruionle ag-ree(d that the defend-anits, wvere iot respoiîsible, becauseth first prosecution conîplaiiîed
Of mas cluarlv the resijît of a directionî b the police inagistratj.which was given witliout any request or suggestion by eitiier of thedefendants. Ami it was equallv clear tliat tlîey were in no wayreaponsible for converting thc original charge ilîto a charge for con-si)iracy' . Otherwisc than hy giving their evideîice as Crown, wit-eseit coald flot be said that the defendatîts in1 any wvay aided oreneouraiged flic prosecution of the plaiîutitts: uiotling *as said byeýithler of the defendants incoiîsisteîît witîî the innocence of the plain-t iffa - and the absence of sueli evidence distinuîuied this case from
Fitzjohin v. MaeKinder, 9 C. B. N. S. 505.

As to the clam for danmages byr reason of the scarclu warrant, flie
eývidence, of tlie plaintiffs and defendants wvas ini conflict upon anjmber of points of importance, and, if flue eviden;e of the plaintiffs
arid Owc*(ns was accepted, thîcre were several inmportant faets which
the defendfants did flot subnuit citiier to tlueir solicitor or to Mr.
Co rl1ey . For instance, Owenus swore tluat lie was act ing in ail re-ýpec'ts wijtlîi tle scope of bis autlîority iii agreeiîîg upon thîe prieî
wvith Willinsky, also, tlîat the defendant MaeBeth introduced Wil-
iinsky toe lim on the l9tlî Septeniber, whîch was eorroborated by
Willinsky, but denied by MacBeth. Owens aiso gave evidence tlîa
the entries in the books were in aceordance with the practice ini the
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warehou5- ini the pue of job lots. This was also eontradicted hy

Ihe defendants, but thu books to, Some extent corroborated Owenis.

None Jf thse Cts appeared to ha1ebee sulumitted toi the tluftend(

ani' siR tororto Mir. Corley. Theru uas ailse a great conflict of

eu~ ne as to dte actutil value of thie go

la view 4f the vvry eoiitrd"trv rharacter of tueevdee if

shoýuld ha\e buen left tii the jury, as far as repue the cenrt war-

rnt. to tillnd% huilier the. defenldanits (14i ". Iay ail the faits of theur

casC fairly be-foru counse'l, anid whutler they actei bona MWd upin the,

adiegi\i-n - ( %lvng . Melnitosh, -2 Bý. & C. 693) ; and aIlso

whther te goais were ini faqct ld nt less than their vanu Uf ther

ar- faits iu dispute, the juryý iust pass uipon these facts before thie

Court can11 say %%hvthr rasoab and probable cause is or is flot

abeit: Still v. llastings, 13 . h. R. 322, wecleading authonri

tirs arereied
Thure uns aise exvieue that, biefore the information for search,

uarranit, the deftendant Andurso)n viIteitv plaintiffs' preinis

and saw 1lte gods in qluestiton, Soune of wh lich wure exe~lfor salv

andi othurs weure in bo.sas sent f romI the dfnat'wrhue m

Am hamn atteoiji un, nide tc certe any of thr goods or te preent t h

de-fudalits frfiom xaniing thvin. This imiportant faut aise doee

niot appuar te liavei beenl submIIitted( to tlle soliuitor or Mr. Corley.

Issuing a searcl warrant is nit a niere iniistrial m<t but a judi.

cial ait of the jut o f the peace: Revx v. Kehr, Il 0. L. R. 517.

Anl action will lit! for wronilgfuillv issuing and exeutllg a suaril

warrant : ser cases cilted in Stupliun on Maîjuxouls prscui li. -,

8i , 24, ami ('jerk & idsl' La, o! Torts, 4th (à.. pl. 6 120: andi

part icularly 1Elsee v. SinitIlî, 1 1). & I. 97î; COranger v. 111, 4 Bing

N. C' 212; Ilit y. vereil, 17 Q. IL D. 338; Quart?. Hill v. IEyrc

iýl . 1). in74.
Appeail disinissed as to) daims for inalicicuis pirosiecution; appeal

o!f plaintifl Sarahi R. ~Vlisyallowed in respect oif ber claimi for

lainiages nrising out of the issuie and ecuinof the search. warrant.

anda a nvuw triai (if that daimi dirccted. No costs of the formier trial

.r ýOf t his appral.


