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MARRIED WOMEN.
N modern legisiation relating to the property of married

1 Woxnen, the phrase" "as if she were aferne sole" "frequently
recurs. Are these words to be construed strictly, as mean-
ing absolutely that whjch they imply, with ail their logical
consequences, or are they to be taken as illustrative, merely,
of the Position which it was intended to describe, and flot,
in effect, declarative that wherever conjugal rights interfere
with the rights of property the latter must prevail.

Mr. Justice Armour, in the now celebrated case of Clark
v. Creighton, 45 U C. R. 514t, takes the language as he
finds it, and throws the responsibility upon the Legislature.
In a somewhat macy and sarcastic dissenting j udgment, he
saYs : ««The avowed object of the Legislature, in passing
an Act, as made known to the public by the discussion that
takes place upon the Bill in its passage through the Legis-
lative Assembly, and the intention of the Legislatume, in
passing the same Act, as extracted by judicial process, are
Often widely different. This process as applied to the ninth
section, produced this-that when the Legisatume there
Said that any marmied woman might be sued or proceeded
ag ainst, it did flot intend that any marmied woman might
be sued or proceeded against, but only that any marmied
Woman who had separate estate, and that sepamate estate
only of a particular quality, might be sued or proceedeci

VOLI .. 
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against; nor did it intend that any nlarried woman so,having such separate estate of sucli a particular qualitymight be sued or proceeded against, but only that suchseparate estate of such a particular quality miglit be pro-ceeded against; and ikat when the Lgislatlire t/zer usedthe weords, ' as if site were itmnmarried,' it did not intend touse thOse words, and thiat thec sectjin shollid be ;-ead as if they
were struek onit."1

It is apparent, however, that an Act which provides thata marrjed wOman may enjoy her property, as if she weresole and unmarried, cannot relieve ber of ail the troubles(if any) pertaining to lier marrjed condition. If she be alliedto a brute, the statute cannot make her joyful-in short doesnot divorce lier. If, then, the family mansion belong to thewife, can she insist upon enjoying it as if she were sole andunmarried, and can she, for that purpose, invoke the assist-ance of the law to keep her husband off the premises P Ifshe were unýmarried she could enjoy ber property as shepleased, and have sucli company as she chose to select.Does the statute, in effect, permit a nlarried woman to 'dothe same thing? If the language is to be taken absoluteîy,it does.

The point arose in the case of Syrnonds v. Hi-aIett, re-ported in the issue of the English Law flrnes of the istDecember. A motion was made for an injunction, restrain-ing the liusband of the plaintiff from entering upon, or takingor continuing in, possession of tlie house in which the plain-tiff resided, and whicli liad been settled to lier separate use.Mr. justice Chitty granted the injunction. IHe said: "Itappears to me I shall be acting in accordance with severaldecisions, whicli are founded on this, that the Court pro-tects the married woman in the enjoyment of her separateestate, flot only against the liusband's creditors, but againstthe liusband himselfj It was said the effect would bethat the order would operate as a divorce a mensa et thora;and that in no case had the Court carried> a trust for sep-arate use to that extent ... . . . The bus-band will be entitled, at once, to take proceedings, if lie is
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advised SO to do, in the proper division of the High Couirt,,against the wife for restitution of conjugal riglits, and liec' out of lis own property (for 1 understand from Mr.1nce that lie carrnes on a large business) provide a bousefor the wife and ask lier to, reside there." What a husbandwho Isnfot carrying on a large business, can do, tlie Judgedoes not say. Tlie motion was appealed, and the orderaffrmed, on the unsatîsfactory ground Iltbat tbe busbandwas proposing to go to -the bouse, not for tlie purpose of-associating witli his wife, as a buiband, but for tbe purposeof using the bouse as a bouse," and the Judges expresslyreserved tlieir opinion upon the abstract question. Cotton,L. J., said, IlTlie question raised liere is one of the ver»'utnlost importance, and it must flot be supposed, by myconcurring in wliat is tlie view of the otlier members of the-court, that the injunction sliould flot be disturbed; that 1look witb the sligbtest favor on the contention of theplaintiff'5 counsel that there is a riglit, in the case of aInarried womnan being entitled to a bouse for lier separateuse, that slie sliould corne to a court of equity to restrainlier liusband at lier wiIl and pleasure from entering there.I shail flot decide tlie question now in any way, becausethe opinion of the court, in wbicli I concur, is, tliat underthe circumstances of the case, it would not be desirable todiscbarge this injunction. Buti my opinion,, it will baveto be seriously considered wbeter tbere is, in the creation'Of 'a court of equity-wbicb separate estate is-anytbing,*bicli would entitie a wife to exclude bher liusband fromthe Place wliere she is residing and from coming there toýexercise the rigits lie bas of a busband. Undoubtedly,Court of Equîty have said that, where property is settled toth' &eParate use of a married woman, she is, as regards thatPr3PettY, to be considered as if she were a feme sole. That's so and, as regards protecting the property against theinterference by tlieliusband, if lie wislies to'deal witb it asbis Prope.tY, and to deprive bis wife of the property in it,then, undoubtedly courts of equity do interfere, and it istheir duty so, to dýo'; but wbere it is flot interference withthe proPerty, assuming it is the property of the -wi1è,z
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and the husband has no right to, interfere with the pro-

perty qua property, it is a very different thing to say that

she, a married woman, can insist on a court of equity pre-

venting her husband entering the house. To say that she

is fente sole is a mere hypotheSis and an imagination, be-

cause she lias a husband, though as regards property she

is to, be con sidered as a fente sole. Expressions are used

that she is entitled to lie there in ail respects as a feme sole,

and to be protected against lier liusband's acts as if lie

were a stranger. Tliat is very true as regards tlie pro-

perty. But is tlie liusband to be considered a stranger be-

cause tlie property is vested in lier for lier separate use ?

Tliat is a point wliicli tliose wlio assert tliat thie liusband

is to be considered a stranger must prove very conclusively

to me. No doulit it does seem to, be tlie principle of tliose

decisions to wliicli we liave been referred; but it is a prin-

ciple wliicli 1 do not in any way favor."

1Wlile upon tliis subject it may be well to, note a few

points connected witli tlie liability of a married woman in

respect of contracts and torts.

Contracts.-In Ontario, Cap. 125 of thie Revised Sta-

tutes, Sec. 20 (Of wiicli tlie Manitoba Statute assented to,

25 May, 1881, Cap. i i, Sec. 78, is a copy), enables amarried

woman to maintaîn an action, in lier own name, for thie

recovery of any of lier separate property; gives lier thie

same remedies, against ail persons wliomsoever, for tlie

protection, and security, of such property, as if it belonged

to lier as an unmarried woman ; and concludes as follows:.

«'And any married woman mnay be sued, or proceeded

against, separately from lier liusband, in respect of any of

her separate debts, engagements, contracts or torts, as if

she -were unmarried." Many cases have been decided in

Ontario as to, the effect of tliis section upon tlie wife's power

to contract, and; notwitlistand 'ing the very general language

of the section, it lias been repeatedly lield that lier contracts

are to be treated as having been made merely witli reference

to the separate property, if any, to, which she was entitled at

the time of making sucli contracts, and that althougli she



MARRIED WOMEN.

May (and must) be sued alone upon such contracts, there
can be no recovery'against her in personam,. but the judg-
ment must be in the nature of a decree charging the separate
property, and awarding execution against it alone. See
Am"er, v. Rogers, 31 U. C C P., at pp. 199, 200,; Lawson v.
Laidlaw, 3 Ont. A., pp R. 77.

Torts.-In Bishiop on the Law of Married Women, "vol. 2,
sec. 2541, it is said that IlIt is flot true, speaking accurately
and scientifically, that the liusband is answerable for the
torts of his wife. . . . The liability . .. of the
husband for the wîfe's torts grows. merely out of the fact,
that by the rules of the common law, a suit cannot be Main-
tained against a wife alone during coverture."

In Capet v. Powe/, 17' C B. N. S., 74E, Erle, C. J., said that
Marriage does flot give a cause of action against tlie hus-
band. Whilst the husband lives, and the relation con-
tinues, he must be joined in ail actions fpr his wife's debts
and trespasses. If the husband dies the action goes on
against the wife. lf the wife dies the action abates-
because the humsband is flot liable."

In Amer v. Rogers, 31 (J C C P, 195, it was contended
that the Section 20 quoted above was merely'permissive, and
that in an action of tort tlie plaintiff was at liberty to joifi
the liusband as a defendant, but it was lield otlierwise, and,
as the Statute had removed the impediment to proceeding
against the wife alone, that the husband was no longer
evtn a proper party, because he was not liable, and was
formerly joined for conformity only..

It must be observed that the position of a married woman
as regards liability for lier separate contracts, and for lier
torts, during coverture, is essentially different. She is
bound by lier civil torts just as if slie were dis-covert, and
whether shè lias separate property or not. But lier con-
tracts tliougli valid as agaiflst lier property, cannot be sued
upon at law, or in equity, eitlier durîng or after coverture,
50 as tobindhler person. See Amer v. Rogers, 31 (JC. C.P.,
195.
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As to the right of a married woman to, sue in her own

name for torts suffered by lier, see James v. Barraud, 49

IL. T N. S., 300.

Quasi Torts.-The distinction just mentioned is important

and will, in the future, cati for difficuit application. In the

Liverpool A de/p hi Loan Association v. Pairhurst, 9 Er. 422,

it was held that an action would not lie, against a husband

and wife, for a false and fraudulent representation by the

wife to the plaintiff, that she was sole and unmarried at the

time of lier signing a promissory note as surety to, him for

a third person, whereby the plaintiff was induced to advance

a suma of money to that person. Pollock, C. B., said that

" A feme covcrt is unquestionably incapable of binding lier-

self by a contract ; it is altogether void, and no action will

lie against lier lusband, or herself, for a breach of it. But

she is undoubtedly responsible for ail torts committed

by lier during coverture, and the husband must be joined

as a defendant. They are liable, therefore, for frauds com-

mitted by ber on any person or for any other personal

wrong. But when the fraud is directly connected with the

contract with the wife, and is the means of effecting it, and

parcel of theý same transaction, the wife cannot be respon-

sible, and the husband be sued for it together with the

wife."

In Stone v. Knapp, 29 U. C. C. P, 605, it was held that

coverture was a good plea to a declaration alleging that the

defendant (the married woman), by falsely, and fraudulently,

representing to the plaintiff, that she was authorized by lier

liusband to order certain goods, and to pledge lis credit

therefor, induced the plaintiff to, furnii 'sl tlie goods, wliereas

in fact slie liad no sucli autliority. Hagarty, C. J., adopted

the following language of Erle, C. J., in Wright v. Leonard,

iC B. N. S., 258 (wliicli see): " It seems to me tliat a

false representation, by which credit is obtained, is in its

natur-e more fit to be classed witli contracts tlian witli

wrongs. It is in substance a warranty of a debt, and so a

contract." In this view the plaintiff sliould have replied

separate estate, or, perhaps, recast the declaration, so as to
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mnake it more apparently in contract, and then, to a plea of
coverture, replied separate estate.

Conveyance by husband Io wife, or wife to hllsband. Upon
these points see Badddey v. ýBaddeley, L. R. 9 Ch. D. 113;
Fox v. Iawks, L. R. 13 Ch. D., 822~' Sanders v. Malsburg,,
1 Ont. R., 178.

PROFESSIONAL MORALITY.

T is one of the most important functions of a Law journal
-- to iflsist upon the observance of professional morality

:and etiquette. With this object, and as a warning to al
concerned, we print Sec. cccxlii. of Cap. 9 of the Revised
Statutes: " In case an attorney, wilfully, and knowingly, acts
4as the professional agent, or partner of any person flot,
4qualified to act as an attorney, or suffers his name to be
4used in any such agency or partnership, on account of any

"6unqualified person, or sends any process to such person, or
didoes any other act to enable such person to practise in any
"4respect as an attorney, knowing him flot to be duly quali-
4 fied, and in case complaint be made thereof in a summary
idmanner to the benchers, and proof be made thereof upon
"doath to the satisfaction of the said benchers, the attorney
di0s offending may, in the discretion of the benchers, be
4strUc k off the roll, and djsabled from practising as such

diattorney, and the Court of Queen's Bench may commit
dsUch -unqualified person to any common gaol or prison as
dfor contempt, for any period flot exceeding one year."

The existence of this statute seems to be either unknown
or it is regarded as repeal1ed. Acting for Ontario attorneys
(who are " unqualified persons," so far as we are concerned),
upon agency terms, is as much a breach of this statute as
allowing a student, residing in one town, to practise under
the name of an attorney residing in another.
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A similar statute in England is rigidly enforced, as may

be seen by reference to the English Law Journal for De-

cember 1, 1883, at page 652. The sentences in the cases

there reported were not too severe. The attorneys were

struck off the rolls, and the " unqualified persons" sent to

prison for six months. Lord Coleridge said that "a greater

misconduct can hardly be committed by any solicitor than

to lend his name to an unqualified person to enable him to

act as a solicitor in any action or suit. Anyone can see that

that is about as grave an offence as a solicitor can possibly

commit.

THE STATUTES.

I T is related that, in Mosaic times, a Hebrew infant was

hidden for three months because he was "a goodly

child." The Queen's Printer cannot urge the same reason

for having kept his latest bantling-Vol. I. of the Statutes of

1883-concealed from the public for nearly half a year.

Shame, not pride, may have been the actuating motive. The

book is full of blunders. The second page of the volume

is entitled " Errata." The third is devoted to the same sub-

ject and corrects the second. The fourth-well, the error-

compiler must have succumbed, for his work proceeds no

further. The edition should be re-called, and the proof-

reader discharged.

The Interpretation Act provides that "all copies of Acts,
public or private, printed by the Queen's Printer, shall be

evidence of such Acts, and of their contents." The Errata

are not copies of Acts, and are -not, therefore, evidence of

anything. The Acts, as printed, are evidence of the origi-

nals, and in Regina v. Poyntz secured the release of a pri-

soner, although it was apparent to everyone that when the

printed copy of 45 Vic. cap. 36, sec. cv. sub.-sec. 2 provided

that an hotel license shall be construed to mean a license for

selling liquor in quantities of not less than one quart to be
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drunk in the house, it should have read more than one
quart.

There are some peculiarities, however, for whîch the
Q ueen's Printer may well plead respondeat superlor. For
example, what is meant by cap. 37, which provides tha. no-
taries public, appointed by the Lieutenant-Governor in Coun-
cil, " shall have, use and exercise the power of drawing,
Passing, keeping and issuing any deeds and contracts, char-
ter-parties and other mercantile instruments in this Province,
and also of attesting any commercial instrument that may
be brought before him for public protestation (sic) and other-
Wise of acting as usuai in the' office of notary." Has there
been a race of notaries doing ail these things in this part of
the world in early times, whose office still in contemplation
of the law continues, or to what else is the reference "as
usual in the office of notary."

Again, in cap. 28, it is provided that ' covenants for title
in any deed of conveyance (sic), deed of mortgage (sic), or
deed of lease (sic), whether such deed be made in pursuance
of the Act respecting short forms of indentures, or other-
Wise, shail operate as an estoppel against the covenantor and
ail persons claiming titie under him." What was intended,
no doubt, was that where there were covenants for titie,
either absolute or extending only to the acts of the cove-
nantor, such covenants should operate so as to pass by es-
tOppel, any estate in the land which the covenantor after-
wards acquired. All that the statute does say is that a
covenant for titie shaîl estop the covenantor. 0f course it
IVili. It always did. A covenant for title did not in this
res'pect differ from, any other covenant. Before another
Act is prepared, reference should be made to the following
cases:, Generai Finance Morigage and Discount Co. vs.~ Liber-
ator Permanent Benefit Building Society, L. R., io Ch., D. 15 ;
Keate v. Ph4*iuPs L. R., 18 Ch. D., .56o0; and Trust and Loan
CompanY Vs. Ruttan, i Sup. Ct. R. 564.
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IMPORTANT DECISIONS.

Heaven v. Pender, L. R. ii Q. B. Div. 5o3; 49 L. T, N S.357.
Court of Appeal.

Negligence-Breach of D"tY--l'dury to Stranger.

0NE Gi-, a master painter, contractcd with a ship-

kJ owner to paint a ship, then lying in the defendant's

dock: The defendant, the dock-owner, contracted with the

ship-owner to erect a staging round the ship for the pur-

poses of the painting. Whilst the plaintiff, who was in G's

employment, was engaged in painting, the staging gave way,

owing to the defective condition of a rope which supported

it, in consequence of which the plaintiff fell and was injured.

In an action for damages for such injuries: HeId (reversing

the judgment of Field & Cave, JJ.), that the defendant was

under an obligation to the plaintiff to use ordinary care and

skill in order to supply a safe staging, and therefore the

plaintiff was entitled to recover. The reasoning of Brett,

M.R., is so unusually good, that a somewhat lengthy extract

must be given :-" Actionable negligence consists in the

neglect of the use of ordinary care or skill towards a per-

son to whom the defendant owes the duty of observing

ordinary care and skill, by whîch neglect the plaintiff, with-

out contributory negligence on his part, has suffered injury

to his person or property. The question in this case is

whether the defendant owed such a duty to the plaintiff If

a person contracts with another to use ordinary care or skîll

towards him or his property, the obligation need not be con-

sidered in the light of a duty; it is an obligation of con-

tract. .It is undoubted, however, that there may be the ob-

ligation of such a duty from one person to another, although

there is no contract between them with regard to such duty.

Two drivers meeting have no contract with each othýr, but

under certain circumstances they have a reciprocal duty

towards each other. So two ships navigating the sea. So a

railway company, which has contracted with one person to,
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carry 1another, has no contract with the person carried, but
has a duty towards that' person. So the owner or occupier
of house or land who permits a person or persons to corne to
his house or land has no contract with such person or per-
sons, but bas a duty towards him or them. It should be
observed that the existence of a contract between two per-
sons does flot prevent the existence of the suggested duty
between them also being raised by law, independently of the
COlltract, by the facts with regard to which the contract is
nlade, and to which it applies an exactly similar but a con-
tract duty. We, have flot ini this case to consider the cir-
cunIstances in which an implied contract may arise, to use
ortdinarY care and skill to avoîd danger to the safety of per-
so0' orProPety We bave not in this case to consider the
question of a fraudulent misrepresentation, express or im-
plied, which'is a well.recognised head of law. The ques-
'ion1 s which we have to solve in this case are-what is the
proper-definition of the relation between two persons, other
thaxi the relation established by coiItract or fraud, which im-
Poses on the one of them a duty towards the other to ob-
serve, with regard to the person or property of such other,
such ordinary care or skill as may be necessary to prevent
injury to his person or property ?-and whether the present
cas-e falîs within such definition. When two drivers or two
ships are approaching each other, such a relation arises be-
tween tbem, when they are approacbing each other in such
a nianner that, unless they use ordinary care and skill to
avoid it, there wîll be danger of an injurious collision be-
twveen them. This relation' is establisbed in such circum-
stanices between them, flot oniy if it can be proved that they
actually know anid think of thîs danger, but whether such
proof be nlade or not. It is established, as it seems to me,because anyone of ordinary sense who did tbînk would atonce recognîse that if he didý not use ordinary care and skill
under such.cjrcumý,ances there would be such danger. And
everyone ought, by the'universally recognised rules of rigbt
-and wrong, to think 80 mnuch with regard to the safety of
others who may be jeopardised by bis conduct; and if, being
in such circumstances, he does flot tbink, and in consequence
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neglects, or if he neglects to use ordinary care or skill, and

injury ensue, the law, which takes cognizance of, and enforces,

the rules of right and wrong, will force him to give an in-

demnity for the injury. In the case of a railway company

carrying a passenger with whom it has not entered into the

contract of carriage, the law implies the duty, because it

must be obvious that unless ordinary care and skill be used

the personal safety of the passenger must be endangered.

With regard to the condition in which an owner or occupier

leaves his house or property, other phraseology has been

used which it is necessary to consider. If a man opens his

shop or warehouse to customers it is said he invites them to

enter, and that this invitation raises the relation between

them which imposes on the inviter the duty of using reason-

able care so to keep his house or warehouse that it may not

endanger the person or property of the person invited. This

is in a sense an accurate phrase, and, as applied to the cir-

cumstances, a sufficiently accurate phrase. Yet it is not

accurate if the word "invitation" be used in its ordinary

sense. By opening a shop you do not really invite-you do

not ask A. B. to come in to buy, you intimate to him that if

it pleases him to come in he will fnd things which you are

willing to sell. So in the case of a shop, warehouse, road,

or premises, the phrase has been used that if you permit a

person to enter them, you impose on yourself a duty not to

lay a trap for him. This, again, is in a sense a true state-

ment of the duty arising from the relation constituted by

the permission to enter. It is not a statement of what

causes the relation which raises the duty. What causes the

relation is the permission to enter and the entry. But it is

not a strictly accurate statement of the duty. To lay a trap

means, in ordinary language, to do something with an inten-

tion. Yet it is clear that the duty extends to a danger, the

result of negligence without intention. And with regard to

both these phrases. though each covers the circumstances

to which it is particularly applied, yet it does not cover the

other set of circumstances from which an exactly similar

legal liability is inferred. It follows, as it seems to me, that

there must be some larger proposition which involves and
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covers both sets of circumstances. The logic of inductive
reasoning requires that, where two major propositions lead
to exactly similar mînor premises, there must be a more
reniote and larger premise which embraces both of the
major propositions. That, in the present consideration, is,as it seems*to me, the saine proposition which will cover the
Similar legal liability inferred in the cases of collision and
carniage. The propositiorn which these recognised cases sug-
gest, and which is, therefore, to be deduced from them, isthat whenever onë person is by circumstances placed in sucha position with regard to another that everyone of ordinary
sense who did think would at once recognise that if he did
flot use ordinary cane and skill in his own conduct with re-gard to thoie circumstaîices he would cause danger of inj uryto the person or property of the other, a duty arises to use
ordinary care and skill to avoid sucli danger. Without dis-Placing the other propositions, to which allusion bas beenmade as applicable to, the particulan circumstances, in res-
pect of which they have been enunciated, this proposition
the only, 1 think, ail the recognised cases of liability. It isfhor, proposition which covens them ail. It may, there-frsafely be affirmed to be a trije proposition, unless someobvions case can be stated in which the liability must beadmitted to exist, and which yet is flot within this propo-
sition. There is no such case."

The two following cases, read in connection with theabove, wiîî give an accunate idea of the latest exposition ofthis branch of the law.

CuPni'nglon v. T/te Grkat Nortkeru Rai/way Company; t
. *Tl, N S., 392. Court of APpeal.

as to delivery of goods-Dam(age resu*'ing
Jrorn delivery of wrong, gwods.A statemnent of dlaim alleged that defendants wene corn-mon carriel, that C. and B. 'were ini the habitof Sending

emPty casks by defendants' railway to plaintiff, whîch plain-
tir aglent kethu and returned; that defendants, b>'csks weget adservants, knew the purpose for which thecass wredelivered to plaintiff; that defendants negligentiy
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and improperly delivered to plaintiff, as C. and 13.'s casks,

certain other casks not belonging to C. and B., and which

had contained turpentine; that plaintiff fot knowing, or

having reasonable rneans of knowing, that the ernpty casks

delivered were flot C. and B.'s, filled thern with ketchup

which was spoiled.

Hedd (afflrming the judgrnent ofCave and Day, JJ.), on

dernurrer, that the staternent of dlaim showed no duty on

the part of the defendants which could give rise to a cause

of action, and therefore they were flot liable.

A quotation frorn the judgrnent of Brett, M.R., showing

how he applies the principle of the hast case to these cir-

curnstances, is given :-" In the staternent of claim there is

an allegation of negligence, and therefore the question is,

whether there are sufficient circurnstances disclosed to raise

a duty on the part of defendafits to use reasonable care to-

wards the plaintiff in respect of the negligence charged.

Now, I myseif arn prepared to say that, wherever the cir-

cumstances disclosed are such that, if the person charged

with negligence thought of what he was about to do, or to

omit to do, he rnust see that, unless he uses reasonable care,

there rnust be at least a great probability of injury to the

person charging negligence against hirn, either as to his per-

son or property, then there is a duty shown to use reason-

able care. The question, therefore, cornes to this: Are thc

circurnstances stated sufficient to show that, if the defendants

had, thought about the delivery of the casks, they rnust have

at once seen that, unless they used reasonable care in that

particular, there rnust, in aIl probability, be injury to the

plaintiff's property ? . . The breach of duty of which

the defendants are supposed to have been guilty is at the

rnornent of the delivery of the casks to the plaintif. Now.

is it true to say then that if they had thought at ail they

would have thought this: 'If we deliver turpentine casks

there mnust in ail hurnan probability be injury to property';

cafl anyone affirrn that proposition ? In order to do so you

mnust affirrn this-that if they had thought at ail they were

bjund to think that the plaintiff would use the casks with-
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Out examining them, so as to sec that they were turpentinecasks. Can anybody sgy that, in the ordinary course of anybusiness, casks which are to be sent empty for the purposeof being filled with something, would not be examined atail '0 as to discover whether there was in those casks sucha thing as the dregs of turpentine ? It seems to me imposs-ible to affirm that, and, unless you can affirm t'hat, you doflot show that, if the defendants had thought of the dutyWhich is alleged agaînst them, they must have seen that ifthey acted negligentîy there must be injury to the plaintiff'sproDperty. The case, therefore, although I do not say it isfar from the line,' is wanting in an allegation of fact to mymmid to brîng it within the line."
-Batchelor v. Fortescuc, 49 L. T., N. S., 442.

N eie-~B are Licensc.
K. was the owner of a plot of land, on part of whichwarehouses had been erected, while on the residue excava-tions were being carried out by F., who had contracted withK. for that purpose. B., who was employed by K. to watchK.s materjaîs and buildings, was standing under an iron tubin which earth was being raised by F.'s men, when the chainholding the tub broke, and the tub feul on him, thereby asing his death. It was not necessary for B. to stand underthe tub to watch the buildings and materials. In an actionagainst F. to recover damiages under Lord Campbell's Act,(9 and io Vic., c. g3):
Ilètd, that B. was a bare licensee upon th e spot where hewaS standing, and that therefore he stood there subject to, althe risks of being there, there being no obligation on F. to,ta'ke due and reasonable care of him.
This case was likened to Ivay v. Idedges, L. R. 9 , Q. B.D'v. go* Ini that case the plaintiff, a tenant of apartments,had a licence froni bis landI' rd to use, if he liked, a certainleaden roof to, dry bis clothes on. There was a defect in arail which was situate upon this roof and which was knownto the landlorid. The plaintiff went upon'the roof for thePurpose of retnoving some linen which waà there, when bisfo'ot sliPPej, and, the rail being out of repair, he felI through
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to the court-yard below, and was injured. It was held that,
inasmuch as the plaîntiff had a mere licence to use the roof
if he wished, there was no duty upon the defendant to fence
it, or keep the fence in repair.

MORE JUDGES.

wE are happy to be able to announce, upon the author-
VV ity of the Attorney-General, that arrangements have

been completed with the Dominion Governinent, for the ap-
pointment of an additional judge, and that it is the intention
of the local authorities to establish the office of Master-mn-
Chambers, with the view of relieving the judges of the daily
routine of chamber work. Legislation will be necessary to
carry out both of these projects, but, to obviate delay, an
Act wvil1 be passed and assented to at the commencement of
the ensuing session. The relief, though long delayed, wilI
be grateful both to bench and bar. Our judges have
worked as neyer judges worked before, day after day, from
ten in the morning till six in the evening, practically without
cessation. Although having but one court-room, the three
judges have sat continuously, making use of, at one time,
the chamber-room, at another the reporters' room, at another
the barristers' robing room, at another the court-house board-
room, and sometimes even devoting their own private roomn
to the public ser-vice. Holidays and working days are al
alike to the Chief justice. Nîght as well as day must, to
ail the judges, differ only because of the absence, or pre-
sence, of thie bar and witnesses. Judgments must be writ-
ten, and night is the only time left for consideration and de-
termînation of the many difficult and important questions
constantly arising.

We trust that members of the local bar may be appointed
to the new offices. Resolutions to this effect have twice
been unanimously adopted at meetings of the bar, and it is
safe to, say that any appointment of outsiders would be un-
popular, flot only with the profession, but also, we believe,
with the public. Manitoba is old enough to stand alone.


