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This was an onforthomovoryo{mmundbylﬁnl’obcy.wtotl
Julylsba,on steamer Malakoff. Themnumemdxdr&uhdufoﬂom
$24006n the hull and cabins ;. $1200 on-the engines and boilers; $400 on the
and furniture. The vessel was further insured in the * Home " Insurance Company

| for the same amount and the same manner as with thé defendants, and in the * Equi-
table” Insurance Company, on the hull and cabin, $2400; on the engine alone,
$1600." The fire took place on the night of the 25th of June 1859, The vessel was

conpumed with the exception of the engines and boilers and a portion of her hull. As -

the' allegations of the declaration are particularly adverted to in the Remarks of the
honorable Judge who rendered the judgment appealed from, which. are given at length
in the Appendix, it is unnecessary to repeat them here.

The Defendants pleaded (besides a défense en droir) seven distinet pleas.

1. That it was an express condition of the Policy that in case of difference touch
ing any loss, such difference might and should be submitted to ¥he judgment of arbi-
trators, indifferently chosen, whose award in writing should be binding ; that differences
had in factariser touching the loss in question in this cause, which the Defendants had
been ready and willing, and then offered to submit to arbitration, but the Plaintiff had
refused to do so:* That the condition for submission to arbitration was a condition
precedent and not having been complied with by Plaintiff, he had not at present any
right of action. The conclusion of this plea is for the dismissdl of the action uncon-
ditionally,

2. The second plea is the same as the first, but the conclusion is that the Plaintiff
do submit the differences in question to arbitration and that in case of neglect or refu-
sal so to do, and to name arbitrators in that behalf, the'action be dismissed.

3. A clause of warranty on the face of the Policy by which it is stipulated as an
essential condition that the * Malakoff” was to navigate from Hamilton to Quebec.
That the boat did not so navigate, nor was it intended by Plaintiff that she should, he
having not done what was necessary to fit her to navigate. That Plaintiff obtained
the insurance fuudulontly. npnnntmg. prior to obtaining it, that the vessel was to
navigate as aforesaid, while in fact he intended to leave and did leave her in Tate's
dock, where she then was and where she was exposed to greater risk from fire than if
she had been navigating under the laws in force respecting steamboat ispection, and
where she was burned.
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4. Denial of the insursble interest of the Plaintiff; the Defendants alleging the

" ¢ Malakoff" to have been in fact the of Willisam & George Tate, and that
any agreement or contract under which wmhuhmuwm
lentmdd-nhid. ‘
6. That no loss was occasioned b; huho(ibm‘ohldn&h
instead of being new (s falsely w&m the rotten and

: in case of any other insurance
M.Mumiwornbuqmththhhofﬂah?dky the Plaintifl should not,
in case of loss or damage, be entitled to claim from Dcﬁ-duhnymmof
thclnudnnap.nﬂduodthnthommtthubyiunudﬁouwbﬂhmwhdo

To the first and second pleas above referred to (those setting up the arbitration
clause as a condition of the Policy) the Plaintiff demurred and they were, after hear-
ing, dismissed. The other pleadings were answered generslly by the Plaintiff. The
cause was tried before a special jury, upon suggestiony of fact, thirteen in number,
settled by the Court below. Of these the following were answered unreservedly and

y absolutely in favor of the Plaintiff: 1. The Defendants’ execution of the policy; 8.
The Plaintifi*s ownership and his loss of £3,000 ; 4. Namely, £l.000mhnlllndubhu.
£900 'on engines and boilers, and £300 on farniture and tackle, with estimate of the
remains worth as old iron, £300; 5. Plaintif*s compliance with terms of the policy ;
6. The fitness and proper condition, or nearly so, of the Malakoff to navigate at the
d.u of the policy, but that she had not vavigated ; 7. That she was in running order

date ; 8. That there was no grester risk fn the Dock than if navigating ; 9.
Wilnwupntinord«-nqunindnofnrthermlsy; 10. The Defendants’ know-
ledge of other insurances effected ; 12. Absence of concealment by Plaintiff from De-
fendants of the sameness of the hull of the Malakoff with that of old steamer North
America, and the immateriality of that fact ; and 18, The finding for Plaintiff of sum
demanded, £1000, less £100 for } share of the value of the remains.

To the 2nd question which is as follows : * Were the steamer Malakoff and sub-
jects insured wholly or partly consumed by fire o the night of the 26th June 1859,
and if in part state what parts were 80 consumed by fire " the jury returned the fol-
lowing answer: “Nearly all. The hull and cabins with the furniture and tackling,
excepting the bottom of the vessel and the remains of the engine and boiler.” The
answer to the 11th question is also worthy of notice. The enquiry is: “ Did the
Plaintiff declare or represent to the Defendants that the Malakoff would and should
pavigate a8 aforesaid and be laid up for the winter in o place to by approved by the
Defendants, and was the said representation material, and was it complied with?” and
the answer given : * No, he conformed to the conditions of policy.”

At the first term of Court which took place after the trial the Defendants made
three simultaneous motions. 1. In arrest of judgment; 2. For a new trial, and 8. For
judgment in their favor, non obstante verdicto. The Plaintiff made no motion for
judgment in accordance with the verdiet. Each of the motions made by the Defen-
dants will here receive a cursory examination in the order in which they stand upon
the record.

1. The motion in arrest of judgment. This motion rests upon the insufficiency of
the answers of the jury to the questions put to them and more particularly to that
fourthly submitted, and upon the fact that the last finding, viz. of £900 in favor of the
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adjust the proportion of loss to be borne by ‘
mubnﬁ.umm&mum
Wyhcfeuﬂnlnndhund.wﬁd

(which was the case here)
um:vduywm 7 0 :
4th question. lmmmﬁ ‘Fp
gw;-nnmvu’ ot defi
'uﬂﬁq-mld

'K‘lnhﬂudnblu.(l-qnlmwﬁuh&cthm%)h £15800
£300

The engine and boiler, in'the Ztos, for.. ...............

s To the Home; for. .. ........ccuu.. 300
In the Equitable, for............. 400

1000
Thullendhllihn,inhﬂhn.ﬁr .............. £100
*In the Home, for.............. 100

(Not insured at all in the Equitable) e 200

B e e i i Z‘. e000. 4
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bins, three tenths on the engine and boiler, and one half o the furniture and
Tbelctullo-.mult.ofooumbewbythoeompmiu in ‘the same proportion.
This loas was-found by the jury to be as follows :°

Hull and cabins,. .. .. ... £1800-—Share of Ztna one third,....... £600
Engine and boiler,...... 900 ¢ @ *  three tenths, ..., 270
Tackle and furniture,.... 150 but as these were only insured for
. 4£200, shave of Xtnaisonehslf, ..............ciiiiiniiai, 100
: Total share of ABtna. . .......... £970
From which is to.be deducted, as the jury found, one third of
remains valued 86 £300. ... .ccaiaraionrannannnnns £100
Share of Ztna according to special findings............... £870

It is thus manifest that the verdiet is excessive by the sum of £30. How much
greater the excess ought to be it is impossible to say as the jury failed to value sepa-
rately the remains. The insufficiency of the finding in answer to the 4th question will
be still further apparent by reference to the “ Equitable” peliey by which it will be
seen that that Company had no insurance on the boiler a fact which was entirely over-
looked by the jury. The remains of the engine and boiler ought therefore to have
been separately valued, the Defendants being entitled to a deduction of three tenths of
v the value of the former and one half of that of the latter, The insufficiency of the
verdict will be further apparent from the fact, which the Respondents unhesitatingly
assert, that no definite sum could be arrived at by the most skilful accountant from the
t'tlvelpeoulﬁndinpofthojuryuthojmmnoﬂoutobobomebythellupon-
dents,

G Tlumforamtml.

. "'The principal grounds upou which this motion rests are so fully examined in the
remarks of the Honorable Mr. Justice Badgley, printed in the appendix, that little




more than a gederal mammwmwum “The n
reasons urged MWMUWWW»“M

but ds by the m}upm thei motion' for twmw

ufouomr-q mww Mami 9
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ints’; dod 3. Misdirectioni of the
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a8 to ﬁm‘aumuummw

submitted by the'

'iu’ the' pleadings; the fiet that the had
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mcmwhmhy.muumwm'
properly rejected and the testimony which might have been obtained in suswer to those
questions illegally prevented from going to the jury. The Respondents would respec-
fully call the attention of the Court to the remarks in uwﬁum
mﬁ.unﬂuhﬁtnﬁoﬂﬁumw

reason, that of misdirection by the presiding requires more extended
mw,uhmmyobjeeﬂou.ofw m.bhuﬂnadﬂn
judge in his to the jury. The cannot persuade themselves that the

cndqnmﬁh commented upon, umwmmmuu
important evidence, adduced by the Defendatits: was withdrawn by the judge, from
the considerstion of the jury. The Honorable Judge told the jury that Mr. Wood, the
agent of the Company, “ went on to the vessel between, the first application and the
« effecting of the insurance, and if he did not examine her in detail it was his own
fault ™, Respondents believe they are correct in saying that no such fact was es-
tablished in evideénce. The jury were instructed to set on one side the evidence ad-
dmedbytboDofondmh.ﬁomtbouleof:tunmlimﬂutoﬁc“W which

the judge charged * was not to be considered.” The jury were instrucied to rely in' this

lar upon the evidence adduced by the Plaintif. With reference to the policy it-
nlfthnntymchugedthttholpeoulchundaaiyhudthodlk(whwhwm
be referred to more at length below ), was not a warranty, and that i was s mere state-
ment'of intention on the part of the assured. This; as the claim; was a
misdirection of the gravest character. Upon the important question\of the proper
mode of estimating the loss, the Defendants had equal cwuse of com \against the
direction® of the presiding judge. The policy, it will be observed, dec that the
loss is to * be estimated according to the true and actual cash value of the property at
“ the time the loss shall happen.” This most important clause is virtually set aside
by that part of the charge which directs the jury to estimate the loss™* according to the
true intrinsic value at the time of 1oss,” and as before stated, the jury are instructed to
disregard the evidence of actual cash value adduced by the Defendants.

3. The motion for judgment non obstanté veredicto. 'This motion rests entirely upon
a written clause in the policy descriptive of the risk undertaken by the Company.
The Respondents claim that the clausé in question falfils all the conditions of what'
is termed by the English Insurance writers a promissory warranty, and that as it had
been confessedly uncomplied with, the policy was made void. This view was fally
sustained by the Court below upon reasons to be found in the Appendix and the action
of the Plaintiff was dismissed, jodgnient being entered in favor of the Defendants upon
the motion now under consideration. By the clause in question the insurance is stated
to be effected upon particuldr parts '« of the steamer' ‘ Malakof® now lying in Thte's
“'dock, Montreal, and intendéd to uvwm&mmmdmuﬁomﬂmm
“ to Quebec principally as a fréight boat, and to be laid up”for the winter in'a place
« approved of by this Company who will not be liable for explosions, either by steam
« or gunpowder.” These words contain the only description of the risk assimed by
the underwriters to be found in the policy, and the character'of this important clause
may be easily ascertained by submitting the'simple test question, What is the risk here




unmod? Upon a careful Nrm ofthowholoohuoﬁ;e Res-
pondents submit that no Mthopmen} risk under-
t;kelhythommnpon.host u g idle

tive in.a repairing dock. b&ﬂ&:ﬂ
elmowonldhhvoidofuy ‘meaning. The words “ mlyingin'l‘.w

M"M“WQW"“IM]M&onuolwulndockforn
temporary purpose and that she was destined for immediate, navigation. Again if she
were insured to remain in doek the words that she was to run “ principally as i freight
boat” and that the underwriters would not be liable for “explosions by steam” would
be utter nonsense. Lﬁﬂﬂ&ﬂ“im mumnym

mm lying doring the summer i & repairing
: ﬁﬂb 01 ‘with the interést of the owner
' %ﬂ i , thitt | 0 %o ‘cavéful to
Wl it iy o e Vit o b whns 1y dage o
hﬁmw&hhm”)i‘u_._ﬁ,, ¢ d by the m
No particular forn of words is required to constitute a warran oot laht wil
 ely in vain upon any in,the words made use of in the poficy. The
real character of the risk is apparent and the Appellant had no right to attempt to sub-
stitute another risk for that intended by both parties wheu the insurance was effected.
l\hm to be borne ummmuhm«mm@u
% ge. Keepinj this in view it is clearly erroneous
nQ.wh resided at the trial instructed the jury) that the

au."muﬂﬁm
mmmum y e
n:h-vrih\‘ um.m

dhﬁimminmm It is e-forﬁd urge that there

within which the boat was to nayigate, as it is evident she was to loboﬁre tboenlémg
mm(thomlymubdmﬁooxpinhonofﬁopolwy)‘uqngwhwhlhewu be
laid up in a safe place. Disregarding the common sense construction of the policy
which he had in his havds, the Plaintiff allowed bis boat to lie breldnnmonthlma
dry dockyard, atid the fesalt was such as might, perhaps, have been safely predicted.
The experience of mderwritérs has long since demonstrated that unproductive property
is poculiu'l y liable to burn and itis noeordingly avoided by them as a subject of insurance.

The Respondents do not think it necessary to make more than a passing allusion
to the verbsl representations of the Plaintifl at the time of effecting the insurance,
which were fully proved in evidence, nor to enter into s consideration of the difference
between mpnunhtwu and warrriaties in matters of insurance. Both these subjects
are noticed at length in the remarks in the appendix, before referred to. Were it neces-
sary for the Respondents to take such a position, they might safely rely upon the before
mentioned clause in the policy as & material representation on the part of the assured,
but in their view it is manifestly a warranty, the materiality of which is unimportant.

kosz & RITCHIE,
for Respondenta.

Montreal, August, 1860,




APPENDIX.
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sgreed to jnsure the Plaintiff “ for $4,000, namely, on the Hull and Cabins, $1,200
“mwdﬁ"“”‘“’lﬂ“’"ﬂm‘ﬁ oy
“ in Tait's Dock, Montreal, and intended to navigate the §t. Lawrence and Lakes from Hamilton to
** Quebeo, pricipally as » freightboat, and to b lid up for the winter in s place approved by
~o-m.ﬁp-mu,hmuqu-duwﬂwrﬁa The
 agree to make good o the insured any loss or damage, not exoceding in amount the

“ as shall happen by fire to the property as above sp , from the 80th of July, 1858, to the 30th
“ of July, 1859, the said loss or damage to be estimated acoording to the true and actual cash value
“ of the property at the time the same shall happen.” The other stipulations were those generally
adopted, namely, the exemption of Defendants from liability for loss ocoasioned by oivil commotion,
. the avoidance of the polcy for want of natioe t the Defendante and of on theit
policy of any other insurance effected by the insured on the same subjects; in case of other insu-
rances, the Defendants’ liability ouly for such sum as their o shall bear to the whole amount
insured on the said property ; and the acoeptance of the poliey subject to the printed conditions an-
nexed thereto. It is to state that two other insurances were lso effected by the Plaintiff
n-u-m.msﬂouh 82,400 on the Hull and Cubing, and $1,600'on the Engines
and Boilers, together $4,000, of the said steamboat Malakoff, other with the Home Office for
£1,000, to wit—$2,400 on the Hull and Cabins, $1,200 on th and Boilers, and 8400 on
the Tackle and Furniture of the said steamboat, making the total insurance £3,000, distributed as
follows—£1,800 on sthe Hull and Cabins, £1,000 on the Engines and Bollers; and £200 on the
Tackle and Furniture of the Malakoff, Of these the Defendants had § of the first, 3-10 of the se-
cond, and § of the third. The insurance with the Equitable is noted in Defendants’ poliey, it
is admitted that they had notice of that ‘effected with the Home Office. It only remains to add
that all these policies were open policies, without special valustion of the subjects insured by
them.

The verdict was found upon speeial issues; articulations of facts, as follows :—1. The Defen-
dants’ exeoution of policy ; 2. The destruction by fire of nearly all the subjects insured, except the
bottom of the vessel and the remains of the Engines and Boilers; 3. The Plaintif’'s ownership and
his loss of £3,000; 4. Namely, £1,800 on Hull and Cabins, £000 on Engines and Boilers, and £300
on Furniture and Tackle, with estimates of the remains worth as old iron, £300; 5. Plaintiff's eom-
pliance with terms of the policy ; 6. Thﬁ-’-hﬂmmﬁlhn,audyqdhlwh
" navigate at the date of the policy, but that she had not navigated; 7. That she was in running order
at that date; 8. That there was no greater risk in the Dock than if mavigating; 9. That she was
put in order and required no further outlay; 10. The Defendants’ knowledge of other insurance
effected ; 12. Absence of concealment by Plaintiff from Defendants of the ssmeness of the Hull of
the Malakoff with that of old steamer North America, and the immateriality of that fact; and 13,
The finding for Plaintiff of sum demanded, £1,000, less £100 for § share of the value of the remains,
The 11th finding is peculiar; the special issue inquires, “ Did the Plaintiff declare or represent to
the Defendants that the Malakoff would and should navigate as aforesaid and be laid up for the winter
in a place to be approved by the Defendants, and was the said representation material, and was it
complied with?” The finding is, “ No, he conformed to the conditious of the policy.”

The contract and findings having been stated, the motions under discussion will be examined ;
1st, that in arrest of judgment is grounded upon the irregularity and inconsistency of the findings
gew.ny,mdthefdlnnoﬂthrym answer several of the articulations of faet submitted and
specially the 3rd and 4th, and the consequent impossibility to make up a judgment in Plaintif"s favour.
In my view of the case the 11th articulation was not matter for the Jury at all, being part of the
contract itself, and forming part of the policy. The subject matter could not be affected by evi-
dence of fact upon which the Jury could legally pass; but, as it was submitied to them,’ they
should have given a sensible and applicable finding; but as it stands the finding is no answer
to the special issue. The Defendants’ general objection to the other findings, and particularly
wu:oaewdw&dndnhqaddi-u-,mmbemndnd; and, inasmuch as the 11th
as above should not have been submitted, and the other findings are not apparently objectionable,

it .
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, t ground contained in the 12th, 15¢h, 16th, 17th, 18th,
19th, 20th, and 21st objections need not be dwelt upon,'nor prevent an immediate reference to the
really important objections contained in the 1st, 2nd, 3rd, 4th, Tth, 8th, 9th, 13th and 14th grounds.
The four firet of these have refarene 1o the adumission of illogal and the rejection of legal evidence
Nos. 1 and 2 refer to the former; Nos. 8 and 4 to the latter. As to the admission of illegal evidence
it appears that Mr. Wood, the Defondants’ agent, who had taken the risk, was examined by the Plain-
tiff a8 his witness, and with the purpose of negativing the warranty coutained in the policy pleaded
by the Defendants, the witness was compelled to produce to the Jury certain private letters and

from himself as their agent, but written after the loss had ocourred.

and the requisition to produce it is not warranted by law. The general
by Plaintiff’s counsel, from Paley, on Agerfoy 32¥, and 1st Taylor, § 539

of their prineipal, exoept Counsel and Attorneys.” The limitation of

by them who echo the unanimous opinions of text writers and of

ty of the rule does not apply to such circumstances as the present.

vs. Hastings decided by Sir Wm. Grant, Master of the Rolls—Paley

269—to befound in 10 Ves., Jr., p. 123, to the present time no difference of opinion exists. He lays it
down as a general proposition of law, that what one man says not upon oath eannot be evidence against
another man. The exception must arise out of some peculiarity of situation coupled with the declaration.
An sgent may undoubtedly, within the seope of his authority, bind hi principal by his agreement and ip
many cases by hisacts. 'What the agent has said may be what constitutes the agreement of his principal,
or the representations or statements made may be the foundation of or the inducement to the agreement.
Therefore, if writing be not necessary by law, evidence must be admitted to prove that the agent did
make that statement or representation, So with regard to acts done, the words with which those are
aocompanied frequently tend to determive their quality, The party, therefore, to be bound by the
act wust be affected by the words, But exoept in one or other of those ways, he observes, I do not know ~
how what+is said by am agent can be evidence against his principal. The mere assertion of a fact
cannot be proof of it, thongh it may have some relation to the business in which the person making
that assertion was employed ns agent.. The admission of the agent cannot be assimilated to that
of the principal. A party is bound by his own admission and is not permitted to controvert it. But
it is impossible to say that & man is precluded from questioning or contradioting any thing any person
has asserted as to him, as to his contract or his agreement, merely becanso that person has been his
sgent. If any fact rest in the knowledge of an ageat, it is to be proved by his testimony, not by his
mere assertions, Lord Kenyon carried this so far “ in 1 Esp. Cas 375 Masters vs. Abram as to refuse to
“ permit a letter by an agent to be read to prove an agreement by the prineipal, holding that the agent
“ himself must be examined, If the agreement were contained in the letter, I should have thought it
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“sufficient to have proved that letter written by the agent : but, if the letter even offered as proof of
“ the contents of a pre-existing agreement, it was properly rejected.” —See Taylor § 539.—The letter
in this cited case was, in fuct, subsequent to the coutract. In the caseh of 4 Taunt. 511 and 565 of
Langhorn vs, Allnott and Kahl vs. Janson, the Court of Common Pleas decided that the letters of an
agent abroad to his principal, containing a narrative of the ftransactions in which he has been em-
ployed, were not admissible in evidence against the principal a8 the mere représentation of the agent,
because they were not part of the res gester, but merely an account of them. See also Reyner vs,
Pearson Ibid 662—where the general rule is this, when it is found that one is the agent of another,
whatever the sagent does, or says, or writes at the making of the contract as agent, is admissible in
evidence against the principal: but what this agent says or'wiites afterwards is not admissible. So
also 4 Rawl- 204 per Rogers, J.: Hough vs. Doyle—so this same prineiple will be found in Betham
va. Bonson, Neil Gow's R. 45.  Ch. J. Dallas there says it is not tru that whon ani agency is estib-
lished, the declarations of the agent are admitted in evidence merely b they are his declarasions ;
they are only evidence when they form part of the contract entered into by the agent on behalf of his
prinicipal, aud in that single case they become admissible, these declarations, at a different time, have
been decided not to be evidence ; numerous English and American authorities may be cited in addition ;
./ few will suffice:—1,B and C, 473 ; 8, Bing, 471 19, Pick,220 ; 7, Cranch, 336 ; 2, Hill, 464; 3, Hifi,
362; and, lastly, Taylor on evidence, p. . Considering these authorities as the true exponents of
the law on this point, it follows that the evidence in question was not legal and should not have been
submitted to the jury ; it was not contemporaneous with the contract not dum fervet opus. It thay
also be remarked that, as that evidence was intended to disprove the existence of 4 Warranty writtén fn
the policy, its admission controverted another established rule of evidence, which prohibits the admis-
sibility of parol or extrinsic evidence to contradiot, vary, or control written contracts. Nos. 3 andl
4 refer to the rejeotion of evidence offered, The Defendaut proposed to show, by the withessos Tilt
and Lunn, that the insurance effected by the Plaintiff with the first Insurer, the Equitdble Compahy,
was accompanied by false and fraudulent misrepresentations at the time of making the insurance with
that Company, as fo the condition and circumstances of the Malakoff, and as to the stipulation of hér
navigating. The Judge in limine stopped the question and prevented any answer from being gives,
As the ruling is reported, without stating the legal ground taken for it, the authority frotn 3 Kent
Com. p. 284, cited by Plaintiff's counsel arguendo upon the motiot may probably be the support, and
is as follows :—* This rule has not boew’ received by later judges, and it is strictly confined
to representations made to the first nnderwriter, and not to intermediate onés. Nor does ft ektefhd to
a subsequent underwriter on a different policy, though on the same vessel and against the same risks.
See, also, 2, Johns, 157. The facts in the evidence in relation to this ruling are as follows: Waod,
the witness above spoken of, was the agent of the Ktna, the Defendants, and of the Home Offices,
and was applied to by Tate, the Plaintiff 's agent, to ascertain the rate of Insurance. Tate intimated
to Wood his desire to effect insurance upon the Malakoff for £3,000, to be distributed among three
different offices for £1,000 each, Having effected insurance on the 30th of July with the Equitable,
he, on the following day, the 31st, applied to Wood to complete his original purpose; stated his
previous insurance with the Equitable, and obtained from Wood insurance with the Defendants
for another £1,000, as abgve, and with the Home Office for the third £1,000. The original
purpose and intention infimated to Wood, was in this way perfected, and the insurance with the
Equitable was noted in the Defendant's policy. In England these insurances would, of course, have been
effected with the underwriters by the usual slip process, showing the signature of the Equitable as
first insarer, and those of the Defendants and the Home Office as second €nd third insurers, and
there any false or fraudulent representation made to the Equitable would avail to the Defendants in
resisting the claims against them. In Barber vs. Fletcher, Dougl. 305, Lord Mansfield said it bid
“‘been determined in divers cases that u representation to the first underwriter extends to all the
“ others.” See also other cases—* Pearson vs. Watson, Cowp. 785 ; Stackpool ve. Simon, Park,
32; Marsh 772; Tersé vs. Parkinson, 4 Taunt. 440 and 849 ; Forrester vs. Pigou, 1 M. and 8.

3 East. 572; 2 Camb. 644, 8o also Phillips's commenting upon this rule, at No. 554, says:—

he principle on which this rule rests is, that in offering to a party a policy subscribed by another,

he insured implies a proposal that the party to whom it’is offered shall enter into the same contract
ich that other has entered into whose name is alread§ upbn it, unless such presamption is
ttted by what passes between the parties to the subsequent signature ; and the contragt will not

the same if there are certain conditions between the parties to the prior subseription which do
‘ot form & part of the contract between those to the subsequént one, The rule is usually stated,
/* generally, that a representation to the first underwriter is such to the others, and the meaning
/ “ evidently is, that the bubsequent subscribers may avail themselves of the rule in defence Against a
“ olaim on the policy, and this is the result of the jurisprudence on this matter.” The exigencies
and hecessities of trade in the extensive and busy marts of England, and the nimber and variety of
ipsurance transactions that must be effected within short periods of time, have established the system
of slip certificates, by which each subscriber in cffect becomes an individual nsurer, though dn the
same policy, and the usages of trade then come in and give effect to the separation ; hence it becomes
necessary to recognize the influence of “ such a rule, which is grounded upon the reasonable pre-

/
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that the underwriters- subscribe the polioy from the o‘ltl.uupniby
,«.;“J'um.:"""mem.u...u..u first in the policy and from
“ their belief that he had duly ascertained and ll the ciroumstances waterial Yo the risk."—
1 Arnould, p. 581; 10 Pick, 402; 1 Peters, 8. 0., 186. It is true there are limitations to the
dgn““hh%“bh*‘h*uﬂ.bhuﬂﬂhmﬂﬂ
“ regard to which it is reasonable, %0 suppose that the first underwriter would require information and
m-&wqhmhmummum " The rule is also
confined to the first underwriter, and to underwriters on the ssme policy. It has not been extended,
nth&vﬂthn‘onﬁh&,hnﬁn&nut“p&yub
mmﬂrhh,*—-y-muﬂpm-pahnhmldhd-ﬂym that the
second policy was frandulently obtained by the exhibiting of the first. Duer, 68-9; Tibbald ve.
Hall, 2 Dow, p. o. 262, mummu&&uummwu
dﬁ-dcﬂmbdﬁﬂr“n“bpﬂdmﬂqmmb
broad legal principle that fraud snnuls contracts. 2 Duer, p. 673. The rule, with its restriotions
um.u“mhm unquestionable, shd Mr. Duer, with his ususl
perspicacity and learning observes :— hmuwmwmu&qmu
“ of private underwriters, the application of the rule is now of rare oocurrence, its validity has been
sufficiency

“ often recognised ; and, however we may be to question the of the
“ reasons on which it was introduced, it stands on too firm of precedent and authority to be
“ now shaken. I confess my own adherence to the rule, on of reason as well as of

“ authority. 1 regard the presumption on which it is reasonable, sound and practical.
“ It springs from acute knowledge of men. and of the usual in which business is conducted,

is
“-l as will appear hereafter, it is the very presumptions on which other decisions, of which the
« propriety and wisdom have never been déubted, are solely placed and
Now, this is made to rest upon presumptious only : Muﬂp-p&uhwym
their operations in this ease, under our Jegal system? The aggregate insurance, whereof that of the
Defendants was a part, was in effect one insurance, as originally contemplated and designed by the
Plaintiff; &Hmd&mmwlﬁmwcuwy,uﬂphtm
mﬂhﬂbuuhllbyﬁo Defendants, and the benefit of the Plaintif’s false and frandulent misre-
presentations to that first insurer, may not in reason be refused to the Defendants under the eircum-
stances of the case, It-qh“&lmﬁiqnyhnhuuhibihdhthwnh,or
other facts adduced, showing that or other implications against the Plaintiff; at all events false repre-
sentation and fraud have been pleaded to this action, and the preventing of the introduction, in limine,
dumymnmhmumwdmmwnm
witnesses Tate and Luon, appear to have been at least premature and not consonant with law, the
more 80 as our legal systenr is mére enlarged than that from which we derive our cgmmercial law of

E
itk

by the Plaintiff to the insurer will suffice. "It is quite true that all such matters are withip the sole
provinoe of the Jury and not for the Judge to express his Judicial opinions upon them, and thereby
in effect to substitute his opinion for their findings. It is undeniable that the Judge cannot pass
cither upon the existence or extent of misrepresentations put in issue as matters of fact. The same
observations apply to the 11th objection as to fact of Plaintif's concealment in relation to the hull of
the Malakoff. It is not, however, meant to be asserted that Judges are precluded from the expression
of their own opinions to Juries upon facts submitted ; but even then the latter are independent of
such opinions, and themselves weigh the effect and importance of the evidence adduced. In a recent
- case in England in 40 Eng. Rep. p. 358, it was held that strong comments by the Judge to the Jury
on facts of the case was no ground for a new trial; and Pollock, C. B., said—*' I know of no rule of
“ morality which tells leko that he is not to make observations on the evidence in a cause. He
“ may tell the Jury it is g or weak, if really it is so. I can go farther and say it is a dereliction
“ of duty if he doés not.”~£2 Duer, 396.-~As to conoealment and its legal bearing upon the insurance,
it may be observed that where there is entire good faith, non-disclosures are not to be deemed material
simply that their communication might have excited suspicion in the insurer. Where there was no
intention to deceive, but the non-disclosure was witheld solely from the convietion of its unimportance,
it should appear clearly, in order to avoid the polioy, that the facts would have been deemed material
by every prudent underwriter as really embracing the risk and justifying an inerease of premium,
The insured should not be required at the peril of his contract to anticipate all the suspicions that
might arise in the mind of the insurer, by disclosing facts which he reasonably believes could have no
effect in varying the rigks he desired to cover. It is true that an erroncous belief will not protect him ;
but the error, wholly unmixed with fraud, that is to deprive him of an indemnity, ought to be con-
clusively established. The 13th and 14th objostions refer to the ruling in the first instance, by which
the decision of the Jury upon the value of the subjects was to be based on; “ their intrinsic value ¢>
“ be made out from the evidence of Marvitt and the Engineers; and, in the second instance, that
* their palue was to be the fair value ot the time of the loss, unaffected by local circumstances or by
“* other accidental causes of depreciation.” The Defendants’ evidence of the market price and mle
D
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-coﬁ-md-mmmn-a.um.auuuuw@um
-ummaumammumuu, . ‘that he could

u’&l‘ndm&lbdhm is case at the given time of the contract,
in‘the existing is the only rule and guide to eairy
this rule is morcover by suthority. 2 Phillips, No.
Nqu*uuﬂd-dy the not uhnqh

The value'ef a building or of any article in a fire policy is what it could be sold for, since its value
-Ilthponl and it does not appear what other value than this could be
remarks that the obvious presumption is that the rule. is the same in a fire a8 in & marine in-
surance, namely, that the value of the subject at the beginning of the risk is

liy'by its provisions or the description of the subject doos not require  different The
‘suthorities from Hammond and Ellis, cited to the jury, rest upon the general rulelof at the
begintting of the risk} but do not apply to this apd similar cases in which the odntracts

ly for an exception ; the effect of the ruling would absolutely st aside the poliey of the
true and sotual cash valuo at the time of the loss, and substitute for it, either that of value
or the mere fair value at the time of the loss, independent of all or applying

-toit. Angell, on Fire insurance, §264, B, says, ** that loss or dumage to i8 to be estimated ac-

"mﬁqhbhﬂ“n&dhmu&hﬁlhm and cites & judg-
ment in Louisiana, by which a fair sale at auction, after notice to the insurers, may be considered by the
jury in estimating the damage and ascertaining the indemnity. 1. Bell's Com. on Law of Scotland
P Mup&hhﬂnﬁahd&uﬁhmuhw&dud&m-hmﬂ
have sold in the market, &c., and %0, also, the French authorities are equally precise. See Boudous-
quié, p. 164—* Mais quoi doit-on entendre par la juste valeur des choses? Ce w'est ni la valeur de
convenance, ni celle d'uffection, ni # le prix d'schat, c’est la valcur vénale, ¢'est-d-dire le prix
qu'on en pourrait retirer si on les mettajt en vente, Valere res dicitur guantum vendsi potest.” Dans
la régle le juste prix est celui auquel lej choses de pareilles mature et qualité sont vendues dans les
mémes lieux, dans le méme tems, dans les mémes circonstances et A toutes sortes de personncs sans
.vwﬁlﬂlthvdou extraotdinaire, ¢'est-d-dire au prix qu'on pout obtenir en oprtain cas, et sous
certaias rapports. Lo oontrat 'ssvurance w'élant pas une mesure des objets assurés
mais seulement un contrat d'indemnité, &. En un mot I'assureur gatuntit I coutre Ia perte
réelle qui résulte de I'incendie mais cette parte payse son obligation est éteinte. also, Grun and
Joliat, p. 25; Persil, p. 90, Nos. 71, 72. Emerigon Meredith's Translation, eap. 9, §1 ; and Gouget
nndﬂmm.boumﬂariﬁ-c,p.w,vhohdd that the contract would be one against public
policy and morality if the contrary dootrine were maintained. This poliey, then, having expresaly
stipulated for thg kind and time of valustion; any other judicial instruction to the jury upon the
matter is not warrapted, and hence the ruling and instruction as above are illegal. There only re-
main the questions of representation and warranty. The Written words of the policy in connection
with these points are as follows : after stating the particular ‘amounts upon particular parts “of the
steamer Malakoff now lying in Tate's Dock, Montreal, and intended to navigate the St. Lawrence
and Lakes from Hamilton to Quebec, principally as a freight boat, and to be laid wp for the winter
in a place approved of by this Company, who will wot be liable for explosions, either by steam or
gunpowder.” This statement must neoessarily be subjected to legal construction to determine its
nature, whether of representation or warranty, Then, as to its being a representation, the language
is plain, simple, and explicit, adverting to navigation during the season, the course of that navigation,
the principal manner of conducting it, and hecause of the date of the polioy providing for laying up
the steamer during the intermediate winter period between the open summer containing the
winter. It is impossible for such language to require coustructive explanation. /But if it bo a Re-
presentation, ‘estimony is admissible with reference to it, but to what purpoese where it is in
writing and in plain and clear phraseology ? Angell, p, 194, condensing other suthorities, remarks,
“ A representation u:thombliulmi-vhebﬂmmhmb&lnoﬂmnd‘ﬂ“*
‘Unguuhdi?-ﬁmntyhuhurdlddud,svuhlorvmh statement made by the assared

\




«-w-uua.ubmubrvmdm 439; Ellis p, 30. ¢. 4.
“ It is naserted that it is'said to be material when :
“ may be - Mhmhjwd

“ ders the contract void on the f - comp

“w&ﬂmﬂhhamm Fraud in an_element which yitiates
“ contract, and & want of truth in & fepresentation is fatal or not 0 the insurance, as it

“ be material or immaterial to the risk undertaken; but when s thing is warranted to be of a

“* character umhnﬁhanﬁ“uhhm to be, otherwise' the

lioy is void and no contract. hh-yhcﬂiﬂu-h,dﬂybhthlwd‘
4‘ o' These have been elassed as positive representations and as statements
" of belief, expectation or opinion ; the latter are not of what is stated to be intended

¢ uqﬂlw“uu*dhﬂoh plbyh-d,ndwinu&uﬂn

contract, though the fact prove otherwise, if the statemgnt is made honestly and not fraudiilently
ﬂWhNn*M&.ﬂMMﬂ*lmﬁth-‘Mm On
the other hand, positive representations are affirmative and promissory, although the distinction is one
«more of form.than substance, as in fact most positive representations, even when in terms affirmative
are, in effeot, promissory, and whenever it is a positive statement of the actual or evident existence
of some first material of the risk, it is only distinguishable in form from a warranty by not being on
the faoe of it. At the trial the statement in the policy was sssumed as a representation, and us such
pnl ovidenoo was admitted in relation toit. That evidence clearly proved that Tate, the agent,

did reprosent the Malakoff tp be in Tate's Dock temporarily for repairs, and that whon completed she
- would navigate between Hamilion and Quebec, principally as a freight boat, sfirming the written
statement on the policy, In spite of written and parol testimony, the Jury find that Plaintiff made
no such declaration or represtutation; the finding is manifestly . contrary to clear evidence adduced
by parol and is singularly contradictory of the written ovidence of the statement afforded by the
contract, thereby in opposition to & rulé not of law alone, bug of common sense, that what is con-
tained in the policy or other instrument or written upon it, purporting to belong to it, at the time
of signing is part of the contract and is adopted by the signature. . Both parol and written evidence
concur with the result of the common sense and legal constructjon of the statement ; representations
must be construed by the same principles by which all other contracts in writing are expounded, in
which the intention of the parties is always to be sought for in the instriment. In this statement
the Plaintiffs’ intention to navigate the Malakoff so soon as the -repairs should be oouplatod was
undérstood by both parties, whilst it is equally manifest that no intention existed on Plaintiffs’ part that
m.hoildbebptintbdockduring the entire insurance year ; and the Jury, moreover, find her at
the date of the policy to be in running ‘order. Whether this intention of navigation could be "con-
sidered as influencing the insurer's estimate of the character and degree of the risk to be insured
against is not doubtful, inasmuch as Mr. Wood lvunpociﬂvelytlmbcwoddnot have taken the risk
at all had the intention existed to keep her in thedook. The finding of the Jury upon this special point
sud its materiality is either negative or nonsense, to which no legal meaning can attach, - Under all
these circumstances of the judicial ralings and instrootions, above adverted to, and. the irregular and
incorrect findings of the Jury, the motion for a new trial has been nﬂh‘fnod,nd a new trial would
unhesitatingly be ordered, did not the remaining motion, for the entering up judgment for the De-
fendants non obstante veredicto, urge its importance uponth()om-t, because the final determination
and judgment of the Court mainly depends upon the subject matter of this motion. Althqugh the
same point is tontained in the niotion for & new trial, it sdyisable to consider it in come
neotion with the motion non obstante, as being its more legiti ate position, free from minor techni-
calities or argumentation. The grounds taken in this motion fre ‘the special warranty and condition
written in the policy, that the Malakoff should navigate, &c., #hd the Plaiutiffs' non-compliance and
breach with them, tloltllkoﬂhvi.g,lnha,uverhﬁthe k from the time of effecting the

insurance in quéstion. The judicial¥uling and instruction declared the statement to be merely per-
missive, Bearing in mind the express written statemeit in the polioy, it must be observed that the
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. Captain.
l-;% aﬁmmmmxm  afe thefr.

mwmmumm

mmgmummmumm
ﬁnpl-tn Knows the steamer Malakoff,

the Mala-
Fldw and was built in 1820. The
qhunuﬂ.ihmprhpmﬂ at first, it broke down several times while on
board of the Great Britain. The engine and boiler would not at the present time be
worth putting into a boat considering the improvements in machinery. At the date
of the fire the engine and boiler would not bring more than the amount of old iron.
They would weigh together about sixty tons at $20 per ton. We have made as many
muqmmmu.mummmmum
. CROSS-EXAMINED. ]
Never examined the engines before the fire, but saw them occasionally for the last
30 years. It is three or four years since the Malakoff was made out of the North
America. Was on board the Malakoff in Tate’s dock in 1869, is not positive, cannot
say when he was aboard of her before the fire. 'Was on board the Malakoff perhaps
the same year she was made. Is pretty sure he was on board when the old engines
were placed on board of her. Thinks he was on board of her 3 or 4 years ago.
Thinks he was on board of every boat in Montreal. Cannot say he was oun bostd the
n 1869 before the fire, Cannot,ssy whether he was on board in 1857, nor
L KnomthoMpouqhomuw. The boiler on board was
Ne “ Niagars,” in 1836 or 1837. Knows the boiler on the Malakoff
was the one thtit\pam ﬁunth“mquu."h ving seen it on the Malakoff; made the
beam used in the Malskoff. Recéived more than one hundred and fifty pounds. The
pe isa small item. Never examined particularly the engine and boilers
vefl in the Malakoff. Never examined the engincs particularly, but
J| A new frame costs one hundred and fifty pounds, new water wheels
ghdred and fifty to two hundred pounds. The engines in question were
unnot-ythoymperﬁot.thinh‘qmwmhddehcﬂn.
gHat it cost to place the engine on board the Malakoff. It would take
3 vduofonoengine,xtmldeatmthn.looowmdownmd
gine in question. Bartley & Dunbar put the engine in working order.
Cannot say wghat new parts were put in the engine, except the shafts, would not risk
his life to cross the Ontario in a boat like that, thinks she ran for 3 or 4 years. The
boiler on board the wreck is the same boiler he saw in the * North America.,”” One
half the steam would workmengineof double the capacity of that of the Malakoff’
now, owing to the progress in machinery.

Jawes DunBag, is an engineer empfoyed in the manufacture of engines for twenty
years and has had much experience in that line. Was not particularly aware of the
condition of the engines on board the * Malakoff,” before the fire. The reparations
consisting of shafts and flanges were made by our firm. Never examined the engine
in question. Knew it o litthe. Saw it thirty years ago on board the ** Great Britain,”
the boiler is the same as that on board the Great Britain. Cannot say what was the
value of the engine at the time of the fire. The engine and boilers are old fashioned.
They would not bring as much as engines and boilers jnade upon the latest plans, but
it would cost nearly as much to make them.

CROSS-EXAMINED, P

Never saw the Great Britain navigate. Was on board of her in Upper Canada in
1837. An engine like that on board the Malakoff would cost as much in the making ,
as a modern one, a modern boiler would not eost so much. It would cost twenty two
hundred pounds to place an engine on board a boat capable of doing the same amount
of work as that on board«he Malakoff. To make a modern engine 48 eylinder 10 feet
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Fushind Was Sl ssoter 20t o Syl
account which be has in hia hand would have
anqym-ww-ﬁni
the shafts, the engine and boiler. must have
she ran for some time,

Jawes A. Grassrorp, is o forwarder for the last 15 years. Is acquainted with
steambont property. Knew there was a steamer of the name of Malakoff in 1869.
Cannot say what would be the cash value of the said steamer in 1859. Does not think
she could be dold for cash then. Heard of the Huvon ‘being sold and the Colonist in
imore suitable for the river and lake navigation than the Malakoff. The St. Lawrence
was s0ld for twelve hundred and twenty five pounds. Does not know the St. Law-
rence sufficiently to compare her with the Malakoff.

CROSS-EXAMINED,

Does not give his opinion as a builder of boats but as a purchaser of boats which
he had formerly. The Colonist was sold by the assignées of a bankrupt estate ; the St.
Lawrence was also sold in the same manner. Kuew the Wellington which was sold at
the same time for five thousand pounds at a forced sale ; that the Huron was sold at s
forced sale of four thousand pounds. The Wellington cost Hooker, Jaoques & Co.,
nine thousand pounds and she was sold by them for five thousand ls. Thinks
these boats were sold below their value, and if sold at such a low price it was becanse
there was nothing to be done and not because they were intrinsically deteriorated in
value. The Huaron was sold on a long term of credit. :

. Jamns H, Hexoegsox is » forwarder for seyeral years., Was 3 steamboat proprie-

tor. . Knows the Colonist was sold in 1858. for twenty one hundred pounds. Thinks
the Colonist was & better boat than the Malakoff In speaking of the Malakoff, he
speaks generally, never having examined her. The St. Lawrence was sold for twelve
hundred pounds at private sale ; does not think the St. Lawrence was a better boat than
the Malakoff. Knows very little of the Malakoff.

CROSS-EXAMINED.

All the boats he referred to were sold by forced sales. The Colonist was purcha-
sed by the firm to which he belonged for six thousand pounds in 1855. She Was
finished in 1854, and purchased that winter, was built for Lake Erie and s0 as to go
through the canal locks ; the Malakoft would not go through the locks. Understood
that the Malakoff would bring four thousand barrels of flour. The Wellington was
sold in 1858 as belonging to bankrupt estate for five thousand pounds.

. e

Last saw the Malakoff at
been in

I
|‘;

WitLiax Losx has been an Insurance agent for some years. The risks would be
greater on a boat laying in Tate’s dock than one navigating. Would not take a risk on
& boat laying in Tate’s dock for a year. Mr. Grant's agent, Mr. Tait, effected an Insu-
rance with the Equitable for one thousand pounds.

Question.~Did not George Tait, acting as agent of the Plaintiff, effect an Insu-

- rance with the Equitable Insurance Company on the 30th July 1858, and prior to the
Insurance with the Defendants upon the Malakoff and subjects insured or some of them.
and did he not then make some and what representations to the said Equitable Insu-
rance Company with respect to the condition and circumstances of the Malakoff and in
respect to her navigating, when or prior to effecting such insurance with the said
Equitable Insurance Company ?

Witness answers * yes” to the first part of the question. Plaintiff objects to the
latter part of the question. Objection maintained by the Court.

CROSS-EXAMINED.
Is not aware that there is an action against the Equitable by Plaintiff. Witness
had conversation with Mr. Woods respecting the mode of defence. - The Equitable is
not to pay half the expenses of this action.
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, DAmTomoxhubunﬁlomdepW. Saw the Mala-
koff'; nmmonboud;hnlniduofmﬂmm. Does not think
that any man would be prepared ta buy that boaf owjng to the state of trade for three
years past, the prospects and the ition of the Grand Trunk. No man, in wit-
ness's opinion, could run her without loss ; and such shall be his opinion as long as the
Graod Trank lasts. The Colonist wis a far superior boat to the Malakoff, and was
sold for fifteen hundred pounds. mWhlmmﬂmMumMom
thousand pounds. Do—m%k“uymulﬂhyhnh

| CROSS-EXAMINED,
Amwhowouldgiwnthouundpoﬁdnfmmmlhhkoﬁforthaum
would not be able to pay that amount, and would be two thousand pounds in debt.
He sold the Colonist, or rather gave her away. The Huron was sold for four thousand
five hundred pounds, with interest. Is not a Director of the Equitable Insurance
Company. My opinion of the worthlessness of the Malakoff, or any other boat, is for
the want of trade. N

James J. D, BLAck is a forwarder, aod has been for a long time past. Saw the
Malakoff; was an inefficient boat ; this is my opinion from what I have heard of her.
I know very little about her; was on board of her in 1866, It would be difficult to
sell her in 1858, owing to the depression of the market.

Neusox M. Bookus is a forwarder. Was agent for the Malakoff in 18566 ; was
agent for a season. Cannot say whether she ran profitably that season or not. She
mxﬁodobtthtmn.n’ﬂwudobﬁmutyotp-ﬂ. While he was agent he
had much difficulty in getting freight, on account of the bad character of the boat.
{She could not have been sold for cash in 1859 ; that is, she could not be sold as a boat
to run, but might be to be broken up and sold as old metal.

" cross-ExAMiNEp, '/

Could not get dry goods as freight. Gdn-o.mmmth”ﬁ-dﬂ
not know the bad quality of the boat. Cunnotnmoqypmnwhonﬁuodtmght
on account of herbadnpuhtlon Knows that in 1857 the Malakoff was employed in
carrying freight from the Ocean Steamers.. The owners of the steamer are indebted to
witness in the amount of about one hundred pounds; it still remains an unsettled
account.

Jonx Ryax has been engaged in steamboat business-for the last 40 years. Knew
the Malakoff in 1859 ; was on board of her in 1858. It would be a difficult matter to
sell her in 1859, dnd doubts whether she would bring five hundred pounds. In 1856
the Crescent was sold for fifteen hundred pounds, and was much better than th

Mclakoff.
CROSS-EXAMINED,

Being asked if he believes in God, witness refuses to reply. Judge Pyke rejected ‘
witness’ testimony in this city once before.

Wisuiax P, Revyoups is an Insurance Agent in Montreal, and has been for a
number of years. Thinks that a boat lying in Tate's docks in the summer would be a
greater risk than if she navigated ; thiks the risk much greater; would not take a

risk of that nature.
OROSS-EXAMINED,

Never heard of any other boat bemg burnt at Tate's dry dock Believes that ves-
sels are constantly undergoing repairs in Tate's docks. It is *a frequent thing to see
boats bura out on the St. Lawrence, If o steamer remained in the dock a longer time
than witness, as an agent, would think reasonable, he would require notice.

Avrexanper Murgay has been in the employ of the Montreal Insurance Company
more than 15 years. Thinks that the risk would be greater in Tate's dock than if the
steamer was navigating. Would not take a risk on a boat laying in dock for a summer.

CROSS-EXAMINED,

Never heard of a boat being burnt in ht}:’l dock); heard of many being burnt on
the river. The premium depends on the nature. of tie fuel. Varies from 2§ to 8 per
cent. Does not know of any difference in premium for boats navigating and boats in
dock.
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Maruew H. GAuuT bas been an Insurance Agent in Montreal for the last 9 years.
Witness refused the risk on the Considers the risk odvwassels in dock when
surrounded by other vessels to be greater than when navigating.

‘ CROSS-EXAMINED.

Never hewrd of a boat being burnt in Tate’s dock. Heard of several being burnt
navigating. S A

Axaus R. Bernune is an Insurance agent. Would not take arisk at Tate’s dock.
Never bad an offer to insure a steamer in Tate's dock. Thinks the risk greater.

James REAVES is a clerk in the employ of the Defendants for the last 9 years.
Recollects that Mr. Tait~came to his office in 1858 to insure the Malakoff. Saw Mr.
Wood taking down the Register and turning it to himself. Does not recollect that
Mr. Wood read anything out of it. Saw the entry in the book of evaluations respect-
ing the Malakoff. There was nothing in the book of evaluations concerming the fact
that tike Malakoff was a part of the old North Ameriea. Being shewn a book of eva-
luations for 1859 hé declares that the entry in it is similarin substance to that of 1858,
‘Was present when the insurance was effected on the Malakoff, by George Tait, who
stated that the steamer was then laying in his dock undergoing repairs, and that when
complete she would be employed upon the Lake and River between Hamilton and
Quebec, M. Tait sdid that the boat was then laying in their dock, that she was un-
dergoing repairs or refitting, when those were completed she was to be‘hhi/ontmd
run on the Lake and River prineipally between Hamilton and Montreal, but that she
might run to Quebec as a freight boat. This is the meaniog of Mr. Tait’s conversa-
tion, but I cannot.cite tige precise words. He then stated that he had effected an Insu-
range with the Equitable for one thousand pounds. The policy was not then made
but a receipt was given containing the clause that she was to navigate and the policy
was afterwards made in conformity with said receipt. Witness proves exhibit * X,” to
be a true copy of the register of 1869 respecting the Malakoff.

. CROSS-EXAMINED.

Copied the policy from the policy book. The stipulation of Mr. Tait is in the
policy. The book in question did not come from Buffalo for the occasion. They have
it since last February or some time afterwards. The representation made by Mr. Tait
was never talked over between Mr. Wood and Witness. Nevertheless the witness told
Mr. Wood what he was going to say, but Mr. Wood did not tell him what he was going
to say. Read Mr. Wood’s testimony in the Herald to day. Mr. Wood asked witness
about & week ago if he recollected any of the representations made by Mr. Tait.
Swears that the extract fyled from the book of evaluations is a true copy of the entry

respecting the Malakoff in the same book of 1858. Baw said book in last February or
January for the last time.




