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linu 'Is if .Shaes eld in J)iftçre1?1igh~-(oi~

MoinbY plaintift, f'or jugnet n u pIedig i lu n
setion ~ ~ ~~ýd foIontuin o h % wIli of Ellmla ])ies, deeeý ed
J. I)eovanfor. lpliutillf ;nd dfnatloetI.ùve

1). Urquart fr defedanti. Fox.
F. W. Illare0lirt, for, inifanit defendants and dulufenant

RIwE~L J: .Jnîs -is died in 1892. ;lain ia
estae wiehI prodiuved ;1nîon1g>t othor ilounts1 for ]il., ex-
evuor a lnubr of' sharlu n in eorailei conxpily%. It v

1i 1 hol lie . devhd and beqeahe tolus exeutfors (one of
wonwi1s Emî1nla I)vi ail l1 u esate uipon truiýt to el

and rouvette saie intio înonev 1111 to sadpse~do
t14. saiepon trst(fter certainulgrr)t pa~ te ini-
<uie. to Ernîna l>u' for ifarnd ! o UIVî tOdiVide 1t1( v\ hotu

lur oil 4har-gs ianuongi t2he faheor, rthr anld itr.fte
1tttor, >harc and shalre alke 'llen lvila~sero h

fîsatr tixerefore. at ite death1 il ofitetstt hadl ;l \etedl
iinte-ri- in the l'und. >ho~i sl- ould not1 iak'u ;n illterp'.t

inac'tul polSsession1 tii! the et of Etun 1)a' 1e 'I'l 1
stoc lu fuestio w r as11 no iwe hv ~l 1 (- s !)ai es,. ut as

iae lhve ha an ontert lu ia vH;1 r erain loîIne i. heni
this businessý was, aifter hlis dieathi, turnedwi into al lOilli stock1

voL. x. o %..P. >o. 1'2-21;
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coaiwiîi, ee rece wvud the' stoek a'. reýpre'.eniing
,Jan'., )ave~.ýI sir' ini the busînes. Tiî !iý, ney r a5 ve

~:li'.îîi >aie' ied i1i Jlniv, 190ii, Iliavîng- beqî'.aîhd ail

Eîýniiia i)avi'.', diedf iiiMa 1906, lia-, ing nade lier ýIi'll
anil tio ciI liere o, upon,1 tIlie conistruiction of wla ici 1 ui

lnA, ; liv' 1. iclk, Af thec vae, 1 do net tink thit 1 need
enter uqpoi the consideratýlion ol tlie Ier Igas to cIvril

a il ()i e- nver 1S io n. 1 t 11ink tic( wii i Il 1 ci il areý1 v t e alr,
ild l i v i l,. e fi'et ;1 pli n. Etn l a 1 )av ii > a;i 1 ittL i l 1ind

ot ber har' i n ilw onpn in lir (Mil naie, soane 10
slia'.e ini ail.

T1hi, ý\'ili jrovidus a1s foiiows.
'. ! heeh givie . u.nto illy son Jort IL.

I)vîs il stokprviOni tho uanie does itot euuud 10
srebiongýilg toI ne mr fori-nlg 1)ar1t of xny Islte i

the Williami Haies Clanpanly Limituil - - . o)tier thian
t iîoture ini 0wi said . . -onmpany . whý0ioeh

wHIi N'IM ip my esate a', hocir and devisee of nay dauiglitor,

te late Einlai~
"113. AHl the rest mnd rideof îny eState '. '.31-

eludng tl10hr or miy daulglitur E-ll in lithe uestte( cf
,Jaîns I)aie, I gve . .. w folow: one-hird theref

to îny '(on Hlbrti. 1)aIvius, the( incoîno rit oneu-third tlIerteof
[o mvl daulgiliter Emînia Fo0x, thei corpuls te lie iidedui eually

aniong hegr- ehiblîreni as., lereinaiîter pro)vid-ed, and nthr
tiecfteie hide of, my teesddagllter Anîiel Moyie,

te I olie ally dlivided ;a11-1g thei. Shoul rn'.y son' Roheurt Il.
Davies die in Mny lifetimei, lis shanre. of the. residue of, Ili:y

estnte shahl 1w paid to IIis exeutors to, forîn part oif bIM
festate'. >Shouhl( mly daulghiter Enîllmi iFOX die in my. lifetimie,
her iS 1:ah1ak betwoen thymu t1o haewhc their

parent wouil hav, tke if 4 sI d srvied me."
Froln tliis it is plin tlit Etumna Ha1vies dliStinigiSlled be-

tween tliv shares seo liad in her own i nain I an lhoSe te
w1hiel s1ite oild becomew entitid a., heir :111d devisoe or

lleIIn Pai~ and thrit su ensde ail te ]w part cif her
e'sLtt. )l>itinihinig âýsv site id, shic inltiqded thlat lier
So)n I{oi'frt so Id ave 1liw former lup to 10 shaesan that
tlic rest, if' Sheo houhld have any more- ait the time (If heir

dea,ýth'. mmd lli* ill"hd wiil fall inito ni ev at zi- hir
;Ini, ile ie - c;f any dugliteri vr, the1ý1f lat l n avieSI," nhoi d

beecane part nf the reidue.
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I u1 I;p e ta iesae app)reeitdlu in value.

3. iheîeb~ iret i'iat1 ai l iek ini tie WVllîaiii i DaiiVIs
('EnIliu ' ntd !iait in, i the t1»!n.te 1 nIl n'da forîn

part .4j mv1ý e- la I ir-t îîffî'e(d t>'. 111Y e\e Ilir- * e v soin
1,>1e1r0 J H. I )a', ;I, i tue, priee of $1(),i i,- 1iîýice paîr vallce."

by ler .vi I lat ~îe 'ei'iîirei tu shresccii ig t lier as
11-1r atl, 1îi V);" f Elet I\ iiie a- I' pa r cf her esta-te,

flew , il 1i ree tI: l i ii- 1,(ta 4 iucîer i -,r sl ini lier
liallie ip te' lu flee.,le te lie Il l l Il t]u a l a p ar, nid

kxcnfrin vili l ita' deducel( the î ni n ientee
to - tu,(Iýk t Il:] ima fîrv parti f m

Thore ii ea deirtcitliat loetIl. P>avie., ils en-
titied il re i'. nt onul iltesjrssad i n thle naine

1.,1f 11 11u111 I>iie, l i ilo lie w o> rin t part of t'lie
slires lta dIng_ Iii f lie tittle if tu 1e 1 \1-iir 5 c ai i

ilwu > ýjwhi site uk eit iled.
CsSwiiillc f1w eve-t-1 lie i oft cftlw ,Ili(ii guair-

Tî 1 ', '. 4î'î, 3RIî, 1907.

T RiA L.

TORONÇ)TO (I? VA M ANI) PI"': 1' LI MI[TEL- v.
1 Z NN BNK 1F ANAD A.

-C(mntium Ie of Rufies of Uninepcae 'm pan y

Action Ib\ liquiiitlr iii niiiine of empanv în liquidation,
1wodrdateld 2611 leembr 1905. under the Domiiinion
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NVinding-u> APt, tu revaver the prtwud> of 5i0> eases O
butter W.I ly defunaus.

1. F. HIhfllrut, k. C., aiii . U. Me-redith, far plaintiffa.
F. Arnodi A. (%, for defendants.

rj7'F,.fZLL .: I hfC1da lits claui, 401 cases Un'ler 5 ware-
Iloils reeý.eip)ts dated repciey2lst and 26th Septemuber,

and Ah.î lh, and 2Oth Ocatbr, 11W., issud by the J. A.
Meex >oue('~uayLmiewrhuekces to

th(, for-on Crcam and ute opnaiidmd.t> tile
defentiants iii thlt narne of that coxnpany biy WV. A. Clark,
Imaager, on 23ýrd 0(cber, 1905.

Onl '20Ili October , 1905, ) Clark wareh.l otic > wm1\th thP Me.-
Leann conmpany r3caes anmi ()n 2Ist 0ctober, '1eaI s
vwbieh copiethe other 99 aesini ques'tion, but noI ware-
holie, reeeoipt was ever i>s(udt for- thienu.

'hot Toronto Creani andi Bmur t2onmanv, whîeh 1 wd.I
hcanfter refer tn as the unlixuitet i cnnpany, %vas a trading

naineuet 1wS by rS. Annio H. Clark, and ilte uins was
imaaget hy her huisband, W. A. Clark, undrwer of

alttornuy.
by Ontlrlu letters patent dateti 501 April, 10,the

p)illaitfemp werc iineorporateti, one of theobet
beiuig -to, acquirie andi aSssume anid conitinule ais a going co(n-
Pernl the buisineuss ihro ar on undert.i the firn naine
of the Toronto Creamn ani Býutteýr C pay"Tht' capital
stock was tixil at :~0,0,$20,000 of whioh wa> to hi. Il lier

icent, preference sharPs.
By agroeilent tiateti 14 June, 1905, betwooen Mrs,. Clark,

e-arrying '>I bulsiness uintir the saiti tratiinlg naine, of theg
lirst part, andi the plaintifr 'omipanly, of thteod part,
the former agreei to sdII aud the latter agreeti ti uchs
ail thle property, astrights, crodits, and i ocet f the
party of the irtpart, inlulding ail plant, nîiachinerv, h)okS,
contracts, etc., togethur wvith "Ite goodwill of thei salid huii-

nes, ithl the exeuieright to us.e tho nainle ' Toronto-
Creami ani Butter Coînpainy' asý part of the( ninei of
the eompany, ami( to represont the conîpany as carry-
ing on1 sueli buiesin continuation oif the vendue's
firni anti in succession thereto, andi the right to uise any

%Wos Ao indicate lbut th- buiness war carcriet on in con-
tinuation of or in sucsinto thef said llrmn>' etc.
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Front this tinie until the liquidation order, the business
va,4 (ontinue ini lu, omm of lthe unlit-iîetd coulpany, utl-
ciding ;il] u liit ukitigý businiss. and it va.,> flot tittil Sonie

day~' u litiaeios reeeiptî, ini husinlad lwenu
trasfrrdlit dcfeudntirl- knew titat a tint iled cew)np;inv

hiad ee fori-id-, and 1 arn nul iable tu find thiat at anly
lin),heor liquidation defendants or thoir mlanager k-new
that i1e bnineiis xu* &ere to be that uf tu, litnited

it siouid isu niote<i that at a niieng of the pro-
visional direetaorsu the~ îlinif mempy on 25tb July,

1905 u wh1ielte u.-ual ufier ewre l- td a resolution
was do ted hat2'' fnillv\ ;id uip shiares of thu cointon
stoi k of, Iho plainitiff eonpanly lw aillotted lu M rs. W. A.
Clark for ail lier- right, titi(,. and inleost in t lie Torýonto)
<2rvan anld Bultter- ('o1ntpauv,. aud tha;t tue saild rforoîîto

Crin an Butteur Ci'ompani Limtied tîtke moi,, ;i> ; in
.ueen ail fl1e a iSsets,. ( -ntriacîs,( - Pa 'S tue und 1i

othe 11 >ropo)rty and), i nlere[ s 11t (-1, >1-(). tf 1i Po)oito n('ream
and Btter .1 (Jontpany. and assi e repusilîity fo
ail liibiliiiie ufr,.i S of IsI dune1. At theu, e inet-
ing allother reoutin vspa.d u tu prolwrtxocu
piteg 1). Ihe Turnt(oam amid Bute omnpaun Liinuited
hbe puren 11d frntl M r. Ilurrv ~Vlbfor 7.0 to hoý pid
fori,> h.n itiluttue,11nlt 60 f; ar) u preferreud and lu4Hre

01, nmu s of p);ilinli opnt fi) beliee 1
Mr. Webh11 on ex lo of il paîw-rS Iiisa3't a elear
titie,. At thiat meeýiting aiso( the Crown Bîtink uas eee

IbY rov.ollion nsý im Iho bak hrugh wicl aill the huinless
of 111( eomlpany sitouid lie :r111eed d tue seai was pro-

dedandl adoPltud.
A deodl Pl ofw itePr.operty wa- xe by M r, glij atedl

lut Jn,10,but neitheor liu, st.Fk u1llultd lu Itint uior lthaï
to Mrs. Clark w'as over forimillv issuied.

A first1 metnof the shrho Prso the plaintii! coint-
pmnv uw SAi on 2M1 Octolier, 10,wheni a resolution was
paIssedf sacinn Midenimigl pureltaie of ltu, husi-
1le-S axtld assets of, the 'Torontol Cre1ainl alil ButtetrCotay
ûas sol- ont in the q- psd gemn tlliteled and fur-
ther, Ihat ilponi (iduto f thle agretn bvthe Toronto
Croaw u îndBut Comipanv, Mrs. Clark dirueted ami auit-

ooi tu, agrentonlq lu Yo «Excute h vtue empany under
its corporate seal, ami utt(rie te direeturS to aliot Id
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A&~ Clark, or her nO-ince SON50 par value of tMW con-
Mni stock- and to doevryhiî nt'cessary to ecuiiplcte ami
carry out the trnfroodigt the agrrccit andl t,
take over and assîcue N ixe~ a11A a.-sts and tako pos-
session under si genet

At fin' jnotiug- oi 25th iuly W. A. Cla"rk voaapuite
enc alinger. 

ýalçïle

Tholîemnpany neyer appuar ln have passcd any %onai
by-]aws.

Ihu npagre nt wth Irn clar biu MWe sai oc tJe
plaiitif oinPany aid hi sgntue of th puidn and
scrctary. I premnuîî it was executut alon the share

holdersý' meting on ý2()t October, pursuanttaterol in
Titur iA no retlo f any înt'ing (CiHwr A i tbu diret'ors

or ehaehhlclrs W u mp ntt 2011h Ocoernd Ilhere is flo
re{'orl of any ather business of any kind having lwuru donie
in the corporatu nain, bit verything las SAid on in tho
narne o>f tl1t' un11liidcnny as bufare.

The unlinited -oinîpany hatid opuned ai aiu'oî i w(ý)II %IjMit, h
defendonts in Novemlbur, 10,fullowing upo'n a lutter
written by theu co11npann t0 tlle dt'fondanté' mnager0l on 1t

Nýovunuber, tue iatvnial prsof whîcli1 aru: "ijear Suir:
011r MNr. Clarký callud u1payou soi u tlme a1go in rfrie

ù) openin an auecouat in your 1nkl. Wtu \ould reqluire a
fne oran $10j0< fo 81,00 eured b% aeos ru-

cipt pon lrc oilribtter, 14a ý4o soruti wi tho Tor1onta
colId storag om ny or CaaaCold storage Compalny,

IMontreual. Also a hne ao' anc or. two thounii;ii ului nur* awn'i
no4te,ý secureti hy' oul' generlal ave-ount nsuts a1> sh' oit i
our sta.temunt. [ nysay that th11 latter ainlounlt of cr'edit
would 0111y bu uuic foIr ai -hort Ijîuvdrn teu wintvr

sao, whai aur btusinc i0 priniiplly loal . . .

Fronu the opening of the account mail 210d Octobr.
1905, the hank hand nul recvcdui an% wilreh0,os ecps
On that dat the bnk accaut. am uovrrwn li $10,2 c .
and there %ws undor dliscount ain mnseurcd jno for 10,
due, Navembul)(r,105

Whuni Ihe - warehous>e receipîs wer tno~dbhe
bakon 2:ird ()(tober, 195 lrin ite nane iu ofMe uni-

lirnited cnmpnyý, and asmaagr signudl a pro1nismor.y note
for 86,000 at thrèc months, "wih inteet unti pid, whih
was dic itd nd the fuil 86ý,000 placed t) the, creýdit or
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lit rulin. A t u snieti mu C'lark , îpiitlie- oill f the

hene reel)t, epr~--edte be ini eeib idera o f Ille bank

liayivn Tlii- IIII oda ts îîîa ger il ri. Y u il , t' bt

iit îbf i ie Clarkare hitlewolllnîg i în lie,1r

t aeIlau weold net have beiiaeifeeitvbil nlIt buenl
gi l 1) mo or preîixîe : ; bu l ir 11 île 1vd tit t lIt' !19

weri- thei oratr rd s .1eteîl euri elv'ak.

1the eîirrent $l 1 ;1 m-4> note IIIIî ba, 1,11; ti re l ur gra d-
lui .d relîiet iat th1' tl 1 1f t l 1  1 ontei tlwier wais

oi lie "2 lt h tc tobitie, aiI ani epeui debit balali-i 11-- t lanl

N t ate iljit \% iî matle 111À Il raî itl o In t 1 1'.

aîîd t hu evitlenti' lia titiieriiiwltlerteeltiV

IXf lrtu itjîîidiatîil 1 tli (uetIIîiiîîi1lt realieid ton the w l'Il
allil> Il h iiî î eî 11îîî- ; Il lîl 1 v1( tii thle iiititie

' i'hi llwi eirit iie on aie fîîr t ti e'liiif&

( lio îlaî l ti îaitt iîiaî aî il i lt.i ae

A lien w arlisel Ia tllîe, aI!lw or tthb- e "f il-
theý) actio hI0,

(2).X~~înîngtIý ande weru tlie pnîperty 1-f Hie \%lii<î-
tif eiilXnY w itti euti illill e tlîe 1r('ed shi tdue 111

20 i \(li i el >it lt it lie pr ae ll ti tlie ci-'

ami te 1liet tg)r-t qtiestl ion, 11Il- Iin tbei etfeîtilIi't u

While t1 Ili. ethewd ;il op î IIIît Ilf .)îitîoiig al" il tb bul, I si-
nei ii i Ir, 11 ine III, tl itei -MI onp for tbube î ti tfth
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new objeetionable in iîany rpetand gîvc(cuou
fo flic argumitent that there neyer wvas, rit f*;Iel, alychng
of owi'siipo control, 1 think Mms. clarkn îl bp s

toped roî ciîmîîgany inturest in flt propi)rt tlion or[
subcqîeîîlvacqiird y the coîuipanlv, excrin Ilier cala-

ciy .,wokhldor, and that, theef rei butter Ili (pus-
tion wasi the or>ct f the plalintîifs wlhcn it a ae
hioused.

A- t,) the 401 cases, 1 think dekendants are eilti*td to
hold flic proceeds thîcreof lwvitu of sec. 73 of theuk
Act, no e.8(', li. S, O. 196c. 9.

('uslfor plintiffs 'subliitted that Ille evidenwc
brogh the trnsactio)n wifin thei Iprioii liti\tprvsin

of secilc the Kaink Aet, llo%% Sec(. 90, IL S, C. Dol; . 2
whîch provtiesl;it "tebank shahl flot acquire or holdd aiti

warhiose eçehitmo bill (lf ladingc or any suuh fsceii-tv
ils alfore(oii lto ii lui, tHi pal'vilîînt if iawy bill n tehet
oir hlabihitx' 111110» such bill, niote, dept. or. IiabIility isneo
fîatcd orfitrlt- (ai) at tuei tiînc( ofl ficu acquj1isitionl

thro v ilt btik, or (b)ý Upon th- w'ritfen m.seo
agreement ht such warehousiýe r 4eitr bill lf laimig or

sectuity woluld ble given fil thehak
Aiil itwnsarue thaf thu as wasý govcrneld by liail-

stuad v. Itaiik cf' Hamiiiltonj, 27ý ). P? 15 21 A. R1. 15-)2, 12.S
S. C. R. 235'1 which deeided thi a bill or, note falken by al

bakris niot "ngtae"wifhi lic h eanng o!, thlis e
tion iat fllo ic ii(l tixîî î> l ite acqu,itionl od f1li sLccuifjy %%hu thre

pe(ivi vnîg flic seciitiiy and If whîcýo aout hie r
eeeds o! th bill oir lloteý are I.;id isnit at ljIhrty, te

djraw gaif, flîcm vxeipt on riuhfihhing certain othier-cni

1 arni uinable Ifo finit in flua case- that Ilie tratnsactf iof
dieonlngtuei .$f,00(> note anld phcigflcpred te

the cr-edit oll the4 f;verdrawvn aconia nue f'orni in-
fenided oilyv bo ritic lic vrdato tha;t tIlc1re wals luiy
re.str.ictinaaia thie cuistoirl drawillngl( the n sani ou Mi
Ihe orldinary cor , f buineiiSs, alid,thrfrIalad.

lnk o4 laniiitil wouhtl nofi aipply' .
ThiS n. C;ý1 i miore like. (hîtlrio Baik v. O'ti,1-2 O

il. E1. i2,,()'.') ). . 187-, Ili thaf cae liere wtineota
lion oif a nofte and ani atuatl advn a flie filie fl aeu li>i-
Illl of e-ach warcohouslreept aithouigil onl iî ccaion
whIenl fhe diseounfll wasefee c thc accot wa cvrdrw
f hat wa, in fire ordimary course, of dcaing, ailf b circunii-
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stances did not depriv the transadton of h-~ uharute oY
a.ngtito of this note for the lwr<edýl weru 11lacu

1'reey ai 0-ii disposa od the eustoineri,, and the daig
en tu aeeount notiiuet a> Mmfoe, and it was h04d dis-

tingu~hingiltead v. Iiak o Ilaii1ton, that tlî Wru

Bouse reeuipt ]wr va l l id1,i seIl Ill 11 iez'.Î

uon th t1dw eofwut~'sduewle h waruhouse

reuv ittower ailgd liii (Il' li:toftu touae 0reere

mient tha;t uciwrhoiureits~ulitbu giveni 1> tlie
banik," wîthinl theg nîevanuîig ol> the Banlk Aùt, ami( whilv fhe(

w'areou~erecept~:1re ot Idnt ii(tiudý( in it, ami ; Iffrn
wareh>u~eis nialiied, 1 tlimk mlhen thle csfie g"

thv wàruhiil ueit it was HIel initention of, b''tl[ ate

to aippr'opriate, theni to the -wriltu roie mte e
the air-ounrt was pefe(1 While t110 promis iav nt. havle
I1eeii puthuî(ienIt to enlt tIte tlîe Illiîk toi anl eupitale dai in
the nature of Speuýilit' pefrateo tîew'u pon tlle

gooil \\eo'dw hteMLim 'may the' j>llititl's
cannlot noafter eutio the. tralisactimn, l,, it' î'illilii
te, re-pudiatu it.

A- tto the tjP 1aes ami of the opiÎnin 01Ma nuIam
houseý reciptevr hai: lg Iiien giveni oir isgndiiiesec
ta) thvem, the baik are niot untlitlud to huld thet proceeis.
Thlire was o mwriltten promIise or- ;li-oreemnent to) funi an

speu-ific war 4ous reuipt. 11 gunin owaeos goois
with IIIu Me'îi(oîpanv, anid 11,\ute î hra o

of t11o !iti caises7 to a rit prie. t ilîost tîmere- WO1

verbhal agrentnt lîe t111e-ep for. tît- Pitlt'sswr

whicbi ve-rlbal areuî en :mexee il ili violat ion
of tht. ' Bmk A\ut, irnd 111ng 11)4. onitîupoe o helk to

gooti laqetimiî Pîn fTrno .lîri- S. C'. j1.

theemipaly Shoult11i l'I. plainitif?, anti 4'iteil 'Kuit v. ('ou-

220.
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TAbi bvîng an action 11) recovor tilt.muan' 1)ocry,
if sm to mie it s î>opprly eonstîtutc< méé itbiî flc utioq-
of a that cas. Upui i.' Sobcto big raisti ficu plai-trsalieti Pur ich o bd or sull.itutv the liqutiatar

piîtYbut it does ilot I scli lic tbait. Aiiy aidtîei is

'lbc jînîPiet f.iehl tireor, e n lor of lan
tium for tu Ile ne rocds of tue 90cac reiýc livdeeu

bînts, auwmn ao~, 19san. u9 c t utrh i . e et
frnn 1tb Januar. 19WY.

A,. pliif i ai faihti ili th l 11101ksi~tuta pr of
tbeî rci i Il1t [lc j udgieîîclt Wl i it bouit c~~ fi if
dantllit sof4c iniaîitra part or tiei elajîln, ind
ýboliî id oit beaiw oe c'is-l- sec Sitter v. MeaîsBik

2(;,. 3î,wirundvr sillirtiroiis~talnccs, thectst

MAuMAION, JJULV 3RD, 130..

TRIAL.

MeGIBEv.GRIAHAM.

VeilerauJI>uclate ('ntrcifor Saeof Landi, 11ql, ii

()w ai l'ço' lq(luIeuta foi. Iu' i [g rut/r-

Ac lru (.il att Iûrs"Ta/îe 1oui h Ieuc/îas.> r.

Action. hiîn'r (cor df e~nire Goaantmrs. aîî
oJ. Il ild ilI fodpcfe eomanot' ill. cgd gecii

wcst, n tuecity fin 1ranto 'li prperty Wîn V (l-ied b

(1. il for p lnti . ilo l l( 1 )lý of 1- A

de Shrp~ ta si, Mrs. Grni11, tile owiwer, stating tbthe



wýd a-w ,,îgt taket ý,O .r it. . Iu Illgth last

ha'l I btý Il in5t nu-cted b"- plaiilii t> purehaui 1;') leeýt o* ianid
t K\ îîg 1re withilit etret lii îua Inpie Waiker

anilîî- p)ropcrIt\ NoS. 190 Ri\ tret w- miItIemd, ;mil
defendatîiw WA.i who w as thtinaîg- no St rat lî \ tl-e

ýaId t bat ie priee when t le ret w-as- tir-t 1îîlaeed wuti
ùlîui, bv, $3O uit lie th)gî iiiol thelie- bout

Pr. i ri-u;ii, \% h0( atti]fî s11 titclie- ., t h>t- t»w Ile D.. r.
lrahlm afe eî I l),_' t ý iîig w it l 1( Iuiu lie r, sal t i t thlat

~~uiit ~ tpI wo li aeei>(.... .h '11a, at ot, oiiili

(Iaiot mai i oi i edt(( ii n eti n ii t i'- infiit'nl'd pilr!b--

NIr1. Sil , l ictr f> NI i-s <Iî>haî.lieire] a

ameaeîtiiduiiate.> fe1i>iaiî lit lbit(!ii i)-
preî>isive tliat ie e Iw > >1f I Iir >g -a ->11Wak-r

~l wil iîise t I nut a lt lk l-, d o > i tili it ;-;,l Iii

ti>'ageeieitw r-Signe>] to~ir.raat. "' 4, wr
Hrlîî rad iandefîe h -'Igite> i o>uîe sie. [fei

aty lit. 1tîoî tbIt sînig idt - ~ i ire

tiltobetin m to'a i-.flieraptriarM.ltI

Mr.' tvali\ atebs. Ilt r.progpF i-Gtre

Tht' qu-t iî>î f 1 >leeisi>ut sthe re-'iiies H, -tif tihe
tits:Is m.(~ aluti, t v. trîout lti h» w - a it ta

tin t. ,i ht fj Nil-. lnd a 11, it whoii 011.1 eti e> luit

tht' eotr> i1ol. a t1 ie itiuiaet ain le bit-te- 1w
(Ir. dStraîhy, lier " 0ge :11 hullroe te aelerI or lie t-

hi-ýr ('f ti oi 1al reu iee t'j 11[r.' to . .ii i al> t le

JICGUIRE V. ("JeAlIA.11«



37 2 THE ONTARlOWNKÏRLPRT)R

[I<eference to Mopherson v. Watt, 3 App. Cas. 2514;
liobe*rtson v. Mollett, L. [L. 5 C'. P. ,t p. <355, 1'. 11. 71.L
802; Dunn v. JiiL~h R~ 1. 18 Eq. 524; Mulirphiy v. ('ha
2 Jo. & Mat 12i; Wright on Principal and Agent, 2nd ed.,p. 15; Story oni Agcncy, 9tli cd., sec. 31.]

The argnunt ot' coun6el for plaintiff was, litat, as Ms
Graharn bad Puxd $9,OOO as thie prie~ at wrIcl she uns AUl-ing to fiI tho proiwrty the Attie,. of lier agent Stratliy
viniel w'lîen li obtained a nuci.e t mlih price. and lie

(Srtytilrouigh 1h11l, in oaiigfroin hlis pr1inc(ipli an
agreemnt to t-I at, the price nanied, we, irl auting
as ai go-hetween or middlcran . . . an, tiierefre mm;
not violating any duty hoc owed his prîicipal, the vendor.

[Referenceý( to !Short a. Mi%îard, 638 111. 292; siegal v.Gould, ', Lanshng <N. Y. Sup. Ct.) 179; Pupp ý. Sainn1,1<3 Cray (es)398; Muffin V. Keltzleb, 7ý Biush (v)353;
llanney v. Donovan, 78 MIdi. 31 -diutinguislîing liese
cases.]1

Dnring the argument 1 entertanet tu opinn tint as
M{rs. Cnrlaa, the vendlýr, had advisud >tratliy that >Ihe
would awcep $4,000 for tic pryop Stratl iy's fertio li
defen'idant luii] itliglit be regardud asý birev )ingig Vie
vendor and intending purchaiser togethefr, and wold there-
fore corne within the above cases i the UnIte States,
Courts, cieby Mr. Milar. But, aftuir eons:idcring theseý

caes arn >atiaýfledillat they dIo not, apply Io thleprsn
caseC. WIlîa wa.s donc w-a> fot illerely briniging the ývendor
a.nd thie initend1(ing j'rhsrtogeýtherý and leaving thcînl b

consuîmatea bargain, buit 1h11i, Ilf i mana;gerI luStali
t;icmad n offe(r for ib property as t1e autual intending

purehaser, which mis acepedv Mrs. Grahian i ignoan
of his heing thel repres>entative oPf Stalier agent. Wlieni
shev askod lvIlo 111 w.as, shie h1old hiave wein iforind
thait Ilie was an enleeini stratliy's ofcand, on heig so
infornyed, if she exee(itud the 0wtatsi woul have
been ioîînd.

*Jngrnntfor defendfants dismissing the aetion, asagminst deenan rs. Graliarn witli costs, and aý aigain1st
defndant TEH1 witht costE.



.41NOLLI r. COCÀBI Rkv.

ER1DUDELL, J. J ULY FIîII, 1907.

CHAM BERS.

ARNOLD)I v. &'OCKBIUUN.

Pariicu~S- tatenleul of (]laiwî - Profes4ji,,q Serices -

Briirai Solicilor-Claiti for Lumup 8uii-Ç'uan-
liam Meruit - Defence of CrmnlCharge - Other

Appeal Ily plaintif! fromî ordrr of Mùtriii ('hambllerS,
()o. \\. Ht. s83, for p)ar-tiuularai- of staintf of dlaimi.

ILMcay for plaiitlif.
F. E. Hiodgins, K. C., for defeîîdant.

Ilr>LJ., disised the apIwal with cots

JiD u , J JULY 4T11, 1907.

WEEKLY COURT.

R1E Y0lUAIT.

Wi'tll-( !onstrucu<,n«ýtl(;if x I Rliqvu (oi~s St,!es of
M ortmoio -Lqsain >r fiySre e lo Take

Gifts lil Moriou -Vldit f ails-I'oiiu o

1 p l?1 ilr ir tf Rh'l of r l es L p e Iof h limI)ivi..

Mt()fl s np (n vtelaif

Motion bvphY lrpr~naie for an order uxider
RIle 93S, 11eter11miing redaini qlUe>tîonlý Mrùing under the

will of JonYolnartm vi

W, 1. Dick, M1ilton, for applicants.

A. M. Denovan, for U'pperCad ibe$ity
11. R. Frost, for theMtod4(huei
(1. L. D)unhar, 6(-1pl)l. for eeltr

1h DELL J.:-Jhn Yuar seiordied in 1S60, Ivaving
hii4 wilidtd l8thi Jiue 1860 werby aInong.st otber

1n alo ir uita, 111eth death or nîv beloved
uife, ail nîy r4,al esat sa11 be sold by inYeeetr by
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publîe auetion, for, ">11 or ("r('(it as n'y exeUtors înay se
fit, andi that tht te or saiti e %tatew hi is then sold, to-

gethtr wîlî a 1I l" otik'r 11101l' whieh olay rcînain froii
sales or in'oliîie asý afore-direetetî ' shall bc pat ont on in-
terest andi gi)(,ii antd divided as follows: fil-st, $ lo0 to be
giu i'a to e Chapel Fond, anîd of the remîaiîîder one-haif to
L. g Icv th le Bible S- ie1y %,anrd the other h1aif lu be dii idu'd

equl l bl wenthle înkiýoiiaî' labours of tie N ew ('onn-
(oi Meho isî nt the' l>rueing of th)( Giospel of thu an
badyl. of irtin amîong iiin tis circuit, whieh îîny
are it, be paid lai Uic followving manner, i., the whi,1e of
the yearly întfert'st and $50 of t li prineipal to be paiti yearly-
to tht' Bible Soeiet.v fromi their- hall', until the wholeý ai thtoir

afrsiihalf is xiusei anif the M issioîiar v \oit sh1al
Iîiethe whole Wf 1.t eru intrcs.ti anti4 $25 01, il]( prili-

cipal yeairly froin tLoir shareunti ii i> exlîausted(. Alsýo,
theuy tuaIi prt'ach the Gospel amiiong, us of the afrsiidu-
nomination sltal have the wholu oi tlte Nyear]y jiiteret and

«$ý25 af the prineipal yearly, tll the wlîole of thePrt*rs
:lîart' isehaset (I have corrected theotogaùy

wlieh is in souie iases unenventional.)
rlIio w dowtiud Mti May, 1907; tht' orîiil xutr

are, aillad A iioýtioýn is, madie ta tht' Court: (1> to dier-
inei) the vaiiity of tue gifts aforesaiti t0 (a) thie Chapol,
Funti, (b) thle Bible Saciet, (Vite 'Neu Connlexioni Metho-

dii'ts; (2,) ta deterînine fhe lic tht onleyv. sholi bie re-
tinieti by tu prsna represen-itatives oi the deestor
paiti over at onet'; antid P.) ta tietermîmie whether, the proý-
eeeds of the real estati, or- miv part teofare ta bx' dîvided
us upon an jnte-ta. Il ýis plini thait the statut' of 1892, now
X1 S. 0. 1897 eh. 112, does flot applY, the testator diving be-
fore 1892: sec. 2.

The two ghits (al) and (e) nîay bce onsidereti tgether.
The eeiebrated (1azst of Poe dem. Anderson v. Tod(jd 1'. C.
R. 82, is conelusive( apiniSt tht validity of thesýe giffs. unles
thiere ean bc set up subsequenort legisîntion auth orizing the
New Connexion MethlOdist Churph or ils Chapel Funti to,
taike( in mortmain. No suehi legisiation tan be founti.

For some reasýon perhaps because thiat religions bodly
,was rather a miissionary e hurehl sustaiingil very close rela-
tionis wvith the pren bodyv in ngatthydo nlot seem to
have so1lght sulch leg-isiation as thto sister church, the Wes-
leyari -Methodfisfs, obtaineti in their Att of 1851, 14 & 15
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'h.'twu giiî , it , 'aret vid li the stiatîîtes oii motrt-

llTeS wlIs1wiî'flt hiMptof' i the' Ne'w Ç'îîîîîxi,îi 40d was
aiîîyId1 tAtî. as îî n iii tîttir euîiteiiî ion. Il 1 îStýA, lîy 38

Wnur i m tiatia. tir' %Weih' an 11Mh1 I (t'itîi of Easît
IBrtthAte titi, t lt I! t'w Cotiexioii. hav e tlieîr reaIi

tind ~ ~~~1 ptrîîa îî'îW'î. Iî in iii lieil elîtii'el, whiîuli thiî'
baili orîied Hi nii -C le f ie îqm Umilj, ('litîr. oif (on-

wad ! an -iyse 8 or th" li M ethle pi'oîi-io- of 1I âp p i
iICt h 1 Il tire n"al Mi tQPi tu Sueh IîWW eMLîre. But

h 'î't iii l Uit 11! iilo taiý th,~ prov isli' of Il1 c' <15 V et
ch. ~ ~ ~ I, I 2w''e aietiý tuLi reiîatxiI iitf lieti f the' I wo

bodis w i nited ýit h t i elvîMet hol ist ('hu'eli,
il lvllo>ýefav a tlie A (t h Il i 'i g il I îts"ed.

i n 184 ti j, îew h ii'e it t î'l wiih vtrei othlerchlurcheps
t i"tu ' Mt'hodi n ('Il,- " aiit Il i iet .8,sc

flpth nuw ehtureli t il 1 rit'î w , iva il tIlii', îr~ t.
cofere ill lionhtoigaliii fîi'] \\o~ç bnlit thli Aet

14 à 15 Viet. ch. 1412 w'a- ia~'~h ta \. Budt, as
Uefot', her is nurttftiietl)e gxe iis't ol

mdse. dit's juiltak'lt la ' i-fitit
l\'ti (e>. t ;iti tll Soiî't w t- t iei' lx aw aki' lu the'

Tlsi( ~ m of1 . it' i iîon1 ti aîiv fo % r alhi Ait 'hiS is týo le
foufnd fin 1 3 181 'it't. (-h. '2-29. anif i t' u ') iîeity Ill'

power- tý I ake-, iitlt'r a d i t' î Iil la.o'tr aul bu
hold l'or Ilte use and puIis' i , i 'aiîl i'itrpîra i ,:i w fit-
milt;an-y fiirbheýr :ttlî ztion Hi riî't n ai antd î'r-

Solill. i, o what nadture- anti kiiîivr whîelt 1nav heorenfler
'je iuidi . . .îtîeti'. rg bdù ilii sait] cor-
pordtitm:, >1ec. 1. Tht' wurî i uh.'tntialv lte -aille' ds
that co~itrdin Sînýith V. %t'lhodlist ('hurti-h1. Ili 0. i1> 199),
antd is uliienoft Io enftle 1the soii'ot rvceive antii huit!
the fil iIinqetin. The, Aci iof I8-, l0 \'iet. ,'Ih. G2, sc

2 O., uhoizsthe Bile Sîtei' (I-* o tako orl hudl Ily girl,
dev~e o I't 1es, nvlai. or teeîtn > rI.ttr't lee

in,. if tid it eie ir hu t 1 it' 1 itîttile at l l; ntonthlis
h*'fore, fli deaitl of (t' perso itîîinlltesan." This~

legsiaionsees to haebe asile haat autela.
DitithesecionjlNt quiobei stîtnî alune, ii willl fuirnis-h an

argutîtentil tuai thev legisîur loai nA inteulei tri givt by
the orîîî'r et~~1atOn, ore xtinsîv puwr llitI sec. 3

prxidoi¾ tf - titi A(t f hall it I'( eo^n'd rut'îl so a.s ini ahy
wvi>s toret, 1 tke îwax' froit, or chinkiîhh ani' if the righits
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puwers, or privileges granted " by the Act' of 18 'Vict. chL
230. 1 amn of opinion, therefore, that gift (c) is valid.

l'he second inquiry need give no great trouble. The
provisions of the wiIl tire, that of the inoney givun to the
Bible Socety the whole of the interest for the «y\-ar and, in
addition, $50 of the prniabu paid ewch vuar..

The rulu which, atterý having beun adunibratud in seeral
caes s, e.g., by Sir Latneulot Shadwell, V.-C., in Jo-sel.yn

v. 9osln S in. 6i3, was laid down clearly by Lord Lanig-
dal, .l.,iii Saunders v. Vautier, 14 Beav. 115, is as fol-

lowsý: \VWhure a legacy is direted te, aucumulate for a cr
taini period, or where the payment is postponed, the le 'ga it e,
if Il-u; liasa absolute indefeasible intercst in the legacy. i.,
nlot bound to wa;it until the expiration of that period, bat
may require paaientt the moment hu îs competent to give
a valid disehargeý." Sue also Gosling v. (Iosling, Johins, G5
pur Wood, V.-('. (Lord llatlierley).

In thu1al stage,(s (if the inueh litigatedl cae hieh
went to thu louisu of Lords in 189.5, under the niniie Whar-
ton v. Mastorîani, Wickenis, V.-C., intirnated ant opiinioni that
thi8 rule d1oes n)ot apply whuith legýatee is kt eharity, and( he,
upon ani apýplication by uhiaritieýs to stop an acmlto

diuc Y by he will thuru iii question, declined so to order:
Habi . Masterinaii, li. R. 12 Eq. 559. A suibsequenitt Mp-

plicaýtioni wail 1ad v 111 thu xt of kil, alla that coinig on
before Mr. histice stirliing, thant leairned Judgle thiingît thiat
thle Vicei-Chaceullor. lad nlot decde tat the rideo in Satini-
dors v. Vauýtie(r hadl nuo applicýation to chrtobut thiat "ail
hie muanIlt to do was to) res.erve the question for d~iinat a
later peid'The learnied .Judge thont uonsidereud at luingth
the ueiof uthe application utf the rule, and came to thle

conluiontat the rulu was, applicable to chlarities': Hlarbir
v.Masterman, [18)41 2 ('h. 184, pp. 187î-193, inclusive; a1nd

in thiat opinlioni t he Court ut Appeall andl useuetl the
I ou f u Lords aged abnv. Iatlnn,[84 2 Ch.

184. pp. 195-200: W ronv. Matra,[18951 A. C. 186.
'rhev whuole uf thie money to whiuli t1ie Bible Society is un-

titled( 11ay1 bu pa;id ove'r af onico.
The foiregoinig cosdrto determine the ansi>wer to the

third inquiiiry-. First, the$10 ini gift (a) is taken ouit, and
then the hait of the ri-(ndiier i4 addedl, and hsetwo, silins
are to hbu divided,( as, on an intcstacy.

costs of ail partiesý are to bu paid ont of the lapsed gfs
thosev or the oerfettiu uT aiimes Yuuart sepnior tw
policitor in(I client.


