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Sir JouN THoMPsoN's Criminal Code, which was introduced this sess’on, as
“The Criminal Law Act of 1891,” has been distributed : nothing more, however,
will be done about it during the present session,

OxE of the best edited and most interssting of our legal journals is the Indian
Jurist, published at Madras, There is much truth in the remarks of the Wash-
ington Law Reporter, which says that our Indian contemporary “is a shining
ihustration of the capacity of our British cousins to adapt theruselves to circum-
stances, and, like the Romans of old, to erect a civilization in strange lands and
out of the most uncouth material. There, away out in British India, they have
buiit up a body of law, superior in many respects, because untrammelled by
ancient precedents, to that enjoyed by the Englishman on his native shore.
They have their own legal literature and their own law reports, which latter, by
the way, would be quite a curiosity to many. of our readers. Think of having to
report a case under the titie of Sandashir Rayaji v. Maruii Vithal; or Easwara
Doss vo Purgavanachari ; or Falhi dbdulla and another v. Bubaji Gungaji, and hav-
ing to sta.e as a part of the syllabus that the case ] Rao Karan Singh v. Raja
Bakar Aif Khan and Mohima Chunder Mozoomdar v, Mohesh Chundea Neogi are
explaincd!” .

THE question as to whether the Law Society of this Province has the right to
allow a woman to be entered as a student of the law as a step to becoming a
member of the Law Society will shortly come up for decision. Miss Clara Brett
Martin having made an application to be admitted as a student, her application
was referred to a special committes of the Benchers, which, we understand, is of *
opinion that authority was not intended to be given to the Law Society to admit
women as members thereof, and that the application should therefore not be
granted. The matter will come before the Benchers for consideration on the
15th September next, when a battle royal may be expected, as doubtless the cause
of this “ mayden faire ” will find some champion ready to enter the lists on her
belialf. We reserve comment for the present, The follewing authorities and
reviews will be of interest in this connection: Bradwell's Case, 55 Ill. 535: Good-
el's Case, 39 Wis. 232; Robinson’s Case, 131 Mass. 376 ; Lady Sardhurst’s Case,
23 O.B.D. #g; Chorlton v, Lings, L.R. 4 C.P. 374; 18 Irish Law Times, p. 306;
30 Albany Law Journal, p. 464; Sol. Journal, vol. 12, p. 762; American Law Re-
view, N.S,, vol. 4 (1883), pp. 670, “~s, 6-7-8-9; Pump Court, April 25th, 1891,
p 2.
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TuE question was recently asked of the Government in the House of Com-
mons as to whether the title of Q.C. is conferred upon advocates in the distiict
of Quebec in view of their merits or professional success, or in consideration of -
political services. The Minister of Justice replied that the title was conferred in
view of professional merit and he was not informed of the politics of the recipi-
ents, and that it was the intention to confer the title in the manncr most equit-
able and in the best interest of the profession.  We are convinced that Sir John
Thompson is perfectly sincere in his utterance, and that he desires to act, and, so
far as he has been a free agent, has acted in good faith in this matter. As to how
the title has been conforred in Quebee, we are not in a position to judge: but if
he includes the Provinee of Ontasio, and 1f he is responsible for those who have
been appointed in reeent vears. we are compelled to say that he has in many
case’ w1 grossly deceived by those who have brought names before him or
recotumended them o him. 1t is notorious that many of the appoincments which
have been made in this province were of men who not only had no professional
merit, but some of whom were bardly professionally respectable: some never ap-
peared 1 court, never were engaged in an important case, and were unknewn to
their brethren or the public except as political hacks, and of some the less said the
better.  What was onece an honorable distinetion has now become a professional
joke. When Siv John Thompson knews the Ontario Bar as well as we do who
live here, he will recognize the truth of what we say.  We trust that the vicious
svstem which the leaders of the political parties have countenanced so long (but
for which the country does not hold the present Minister of Justice responsible),
and which has brought such discredit upon the Dominion, is soon to receive its
death blow s at least, the present disclosures at the capital have, we apprehend,
dispruseed the public as much as the distribution of silk has disgusted the pro-
fession.  We regret to have to say it, but history will sayv that the lute Premier
did not exercise the supervision he should have done in this matter,

I'1 is said that we must go abroad to learn what is happening at home; for
example in the Green Bag, of Boston, for last month (a perindical which gives
itself the title of being a *“ueeless but entertaining maguzine for lawyers™), we
have an interesting account of the Law School of Osgoode Hall, Toronto, by
our cld friend, D. B, Read. Q.C.

He Dbegins at the beginuning, taking us back to the meeting of the Law
Socicty in the town of Newark on 17th July, 1797, where it was resolved, *“ That
the two Crown Officers be nominated Beuchers of the Law Society, together
with four Scenior Buarristers, and that the Benchers, according to seniority, take
upon themselves the Treasurership of the said Society annually.”

The first thought of a Law School seems to have been in the year 1822, A
voluntary association called the Advocates’ Society was formed, made up of
barristers and students, who, in imitation of the Law Society, elected one.of
their 1 . nl r to be Bencher, with other officers. We are told that there wasa -
book kept of their proceedings which has been preserved and presented to the -
Law Society by Sir Adam Wilson, in which it is recorded that this Advocates' -
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Scciety, which Mr., Read says was in effect a Law School, or a quasi Law Schoel, -
met on the 20th of January, 1823, and cases were argued and decided by the.
presiding Bencher; the counsel engaged on the day alluded to being the Hon..
Robert Baldwin, Attorney-General of Canadu, Mr, Notman, and Mr, Richardson
Mr. Read then carries us down frorm that time until the present, giving a full
account of the various changes made from time to time. En passant, he refers..
to his recollection of the lectures given to their pupils by the late John Hillyard
Cumeron and ex-Chief Justice Sir ‘Adam Wilson; and, previously to that,
¢ 7§ of having attended the lectures of the late Hon. Willian1 Hume Blake, then
foa Professor of Law in King's College and afterwards Chancellor of Upper Canada
» §  —lcctures which, he says, in point of matter and delivery, were not surpassed by
© :§ axtory or a Kent,
- As we know, the Law Schools which were opened in October, 1873, and
t '§ awin revived in 1881, both came to an untimely end. The need, however, for a
I Law School of some sort was so apparent that, in 188g, it was reorganized in
- its present form, We trust that it may be a success, and that the pen of the
4 vereran writer, whose article we have been reading, may not have the oppor.
§ tunity of preaching its funeral sermon, even should he happily outspan the al-
lotted * fourscore years.”

i \Ve are glad to see in a recent number of the Indian Furist, of Madras, some
: remirks which appeal to us most strongly, in reference to the so-called right of
) the parent to the custody and mismanagement of his offspring. It takes a long
i & time, and perhaps we should be glad that it does so, for a Britisher to tree him-
, R sdf from the prejudices and habits of thought of a bygone age. Dr. Barnardo,
. that most enterprising and devoted philanthropist, in his very clever and sensible
defence of his conduct in the Roddy Case, has opencd the eyes of many to the
position of things in England in reference to the question of the custody of in.

fants. The Indian Furist, in reviewing his speeches before the judges of the

Court of Appeal mn the case referred to, uses the language quoted below,

A which must appeal to the common sense, if not to the hearts, of many readers,

» §  Itis simply iniquitous that immoral parents, utterly regardless of their duties to
‘§  their offspring, should, under nearly all circumstances, be allowed to keep
the control of them as against those who, from the very highest motives, and in

‘4 acommon sense, practical way, seek the moral and temporal advancement of
-§  children who, but for their philanthropic efforts, would either perish miserably,
E B eventually become pests of society, hateful to themselves and injurious to the
! commonswealth, Our contemporary thus speaks:—*The ancient superstition
in favor of leaving every precious infant to the tender mercies of ignorant and
carcless fathers and mothers tends, of course, to the destruction, year after year,
of the bodies of numberless human beings, and in the cases of those whose
natural guardians happen to be idle, dissolute, wicked, or more than ordinarily
foolish, tends also to the destruction of their immortal souls: whilst in all but a
- very few exceptional cases, the work of rearing the young is badly done by ama-
teurs, instead of being well done (as it might and should be) by professionals
- and experts. During ge.orations to come, probably, great difficulty will be ex-
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perienced by philosophers in convincing the wetl-to-do classes that they are
quitc ‘unfit’ to be trusted with the management of children, and even the
masses will continue for a while to exhibit an ignorant impatience of state inter.
ference with the exercise of domestic rights. But some day good sense will pre-
vail over foolish impulses, and individual instincts and yearnings give place to
altruistic and patriotic aims and aspirations; and ther at last children will have
a fair chance of attaining, one and all, the sound mind in the sound body. In
the meantime, we must possess our souls in patience while our little ones perish
from neglect in myriads; and our boys fail to find a liveishocd; and our army
and navy are starved, though the finest material for them may be found in
abundance in every stroet of our towns, ungathered and wasted ; and our girls
are left to the worst of fates. But every day it becomes more and more difficult
for men of gencrous natures to maintain patience about this most weighty
matter,  The population of great Britain erows apace, and the question how
best tc deal with it presents constantly increasing difficulties.  And so we have
in fiction cases like * Giux's baby,’ and in our law-courts cases like the Roddy Case,
These two cases resemble one another very closely in some respects, and we are
not sure bu? that, on the whole, the real case is more amusing and instructive than
the imaginary case, to the properly philosophic mind.  For in it the incompar-
able Doctor Barnardo has been good enough unconsciously to reveal to the pub-
lic part at least of the riches of his inner self.”

GRAND FURIES.

THE question of the abolition of the Grand jury system has been brought be-
fore the Senate by the following motion by Mr. Senator Gowan: * That an
humble address be presented to His Excellency the Goveritor-General ; praying
that His Excellency will cause to be laid before this House copies of all corres-
pondence between the Department of Justice and the Judges in Canada charged
with judicial functions in criminal matters as well as the Attorney-General of
each province, respecting the e\pediencv of abolishing the functions of the Grand
Jury in relation to the administration of Criminal Justice.”

The learned Senator, in making his motion, referred to the circular issued
some time since by the Minister of Justice, and addressed to all the judges in
Canadu exercising criminal jurisdiction, and to the Attorney-General in eacn
provinee, soliciting opinions on the subject, and thus referred to the result of the
circular: ¢ Over 100 replies were sent to the Department of Justice in answer to
the circulir.  These replies are from some, and, in fact, nearly all leading legal
minds in the countiy; I have not gore over them, but a summary that I obtained
from the Department shows that no less than fifty of those who sent in answers
are in favor of abolition, thirty-nine against, ten doubtful, and two who have
declined to answer, so that on the whole, as far as numbers are concerned, a very
considerable majority is in favor of rabolition, and a very respectable minority
against it, 1 have not seen, and have not analyzed, what they said on the sub-
ject. I have not been able to study the arguments used, but I notice, taking the
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first three names, Judge Taschereau, one of the ablest lawyers in Cauada, and a
man who, although of French origin, has produced the very ablest book on
criminal law now in use—one that is a vade mecum in every court in Canada—-is
the first of those who are in favor of abolitien, The next is Mr. Justice Gwynne,
also u very able criminal lawyer, one who was engaged for many years as Crown _
rounsel, and afterwards sat for years on the bench of the Superior Court of On-
tario, and new occupies a place in the Supreme Court of the Dominion. Then,
there is Chancellor Boyd, whom we in Upper Canada all know to be a most
cinnent jurist. While on the other side, taking the first three in the order that
I received the list, I find that Attorney.General Mcwat, Chief Justice Hagarty,
and Sir Thomas Galt, all able men, hold an opposite opinion, so far as I can
make out.  Perhaps I was not so much surprised with regard to one or two of
the gentlemen named, but I certainly felt surprised when I saw the name of Hon.
Mr. Mowat, Attorney-General of Ontario, opposed to this change; for he has:
been for many vears (and I have admired his conduct in taking the course he
did) a great law-reformer, and the obstacles in the way of justice which *the
wisdom of our ancestors ' had placed in his way—all these technical absurdities,
he bore down and toppled over without the slightest hesitation. He was most
energetic in the way of reform—in fact, he was almost like a hippopotamus rush-
iny through a cane-brake in his desire to make direct and plain the path of ready
instice.  When I sez his views and the arguments he uses, | will perhaps be able
o appreciate the reasone why he occupies the position that he does. At present
all T can say is, I am somewhat surprised that so able a man and so valuable a
man, as a law reformer, has taken the view that he appears, on this occasion, to
have taken. What I ask is, ti:nt these papers be produced, and the reason [ ask
itis this: It is a very important question. It very seriously touches the adminis-
tration of justice, and here we find one hundred men competent to form an
opinion on the subject—-r.en exercised in the office of justice, forming different
vpinions, some fifty on one side and some thirty-nine on the other, while some
are doubtful. I have not gone into an analysis by provinces, but I find that in
most of the provinces the judges are pretty equally divided, while in my own
province the majority of the judges who have spoken on the subject is slightly in_
favor of aholishing the system. Now, while I admit, and, I think, would claim,
that the greatest weight should be attached to their opinions, I must admit also
that they are not infallible, and with the proper material before them intelligent
laymen can as well dispose of such matters as perhaps the most astute lawyer.
The condition being this, that a large number are for and a large number against,
the majority, however, being in favor of the abolition of the grand jury, the ma-
terial is there for every one capable of reasoning to forin a correct conclusion on
the subject. I do not intend to ask, nor do I expect, immediate action. [ have
the fullest confidence in the men who control public affairs, and I have no doubt
that at the proper time they will take action. I do not propose to follow up this
motion with any action this session, nor perhaps later, if I should be convinced
that the reasoning is against me, but what I. want is this: that that valuable
contribution to the discu.sion shouild be within reach of every man, layman as
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well as lawyer, judges and attorney-generals—that it should be in the hands of
all, to enable every one who takes an interest in the subject to form an intelligent
opinion, and to enable me, who has taken some pains on the subject, to get the
views of those who differ from me.”

No action will be taken this session in reference to this matter.

RESPECTING DIVORCES.

We can scarcely regret that the bill introduced into the Senate by Senatof
Macdonald, respecting divorce, has been withdrawn, at least in view of the
present information on that subject. As explained by the introducer, the %Ct
did not contemplate the establishing of a divorce court, but would give jul’isdlc’
tion to the superior courts of the various provinces to adjudge the dissolution ©
marriages or order judicial separations on the ground of adultery or desertiol by
the husband. One argument for the act was that we should have the best
tribunal possible for hearing and deciding questions of such vast importance, a2
that no religious scruples should be allowed to interfere with the free courseé°
law and justice, nor to stand in the way of enacting laws for the good of the
subject, regulating the forces touching social life. It was also urged tha
religious precepts and example are not sufficient to control humanity in the path?
of virtue and honesty, and that the strong arm of the secular law is necessary’
It is true that the present parliamentary system, bv reason of its expense an
intricate formula, deters many from applying for divorce; but whilst this is 5%
it cannot, on the other hand, be denied that facilities in this direction have no
conduced to morality either in England or the United States. We are, t.here’
fore, at present inclined to take the views expressed by the late Premi€l 0
Canada, who' preferred the present system, inasmuch as it does thus © i
considerable impediment to the granting of divorces. The remarks of Mr. Sen?
tor Gowan in opposing the second reading of the bill are in point : o5

‘“In entertaining applications for divorce and making a law to set the part”
free to marry again—changing their status—Parliament can properly briog
view considerations of expediency or public advantage. A court of justlcel
necessarily restrained within fixed limits, and its procedure controlled by ﬁx'e'
rules, in matters assigned to it for adjudication between party and party. Far *
ment would be making a law, and the supreme power of the State
constitutional limits, of course) would have to consider what would most ten
the public good. The courts but expound and administer law which Parliam® )
enacts. The point is forcibly put by a learned writer on the sources of law; the uﬂr
tions of the legislator are in reality not legal but moral. With him the pflmavi_
enquiry is, What ought to be? And he only enquires what is, to suit his pro t
sions to the law, already in force. With the lawyer, on the other hand, w
is, is always the primary enquiry, and there his enquiry stops.

“It is true, applications for divorce have always been based upon a 8
charge, and the facts necessary to support that charge established by satisfa¢
evidence, and so far the proceeding is guasi judicial. Inquisition is madefan
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truth or falsity of the facts clleged determined, and to that extent there is an
analogy to the proceedings of a court. But whether, by reason of the facts
proved, the nrayer of the petitioner should be granted, opens considerations for
Parliament which could not be permitted to judges when called upon to
pronounce what the judgment should be. Further, in criminal cases the execu-
tive may be called upon to decide whether, in view of all the facts and . .
circumstances, the judgment of the court should be carried in effect or modified.
Now, Parliament may be said tc. unite in itself all these three duties and

of
int
he .

or . functions. It decides whether the charges are proved, whether they constitute
he | such a case as should entitle the parties to a Special act for relief, and what
et relief, if any, should be granted to the party, in view of all the circumstances;
[ and Parliament may, and ought always, to have in regard, not merely the ques-
of | tion as it affects the parties, but the effect in relation to morals and good order
by |} - the effect which the passing a particular law might have upon the well-being
st 8 of the community. Parliament, as the supreme power, has its duties and
nd §  1esponsibilities, and cannot compromise the well-being of society which has been
of entrusted to it under the constitution. These are the consicerations which
he brought me to the conclusion that, in the present aspect of the question, any
it § delegation of the power respecting divorce would be inexpedient.”
hs Were it not for the determined opposition on religious grounds of a large F
. number in the legislature, it is quite likely that we should legislate in the same
nd divection as England and the United States; but whilst the argument in favor iR
10, of & divorce court is both plausible and forcible from the standpoint of its
ot advocates, we cannot be sorry that Mr. Macdonald, having felt the sense of the
e House, consenled to withdraw his bill without a division. .
of
fer
a- COMMENTS ON CURRENT ENGLISH DECISIONS.

' PRINCIPAL AND SURETY—RELEASE OF SURETY BY GIVING TIME TO PRINCIPAL—~PROPERTY OF SURETY
es HELD AS SECURITY RELEASED WHEN SURETY IS RELEASED—PRACTICE—PARTIES TO RADEMP-
in | TION ACTION.
is Bolton v. Salmon (1891), 2 Ch, 48, is a decision of Chitty, J., in which two
ed points are discussed. The action was a redemption action, brought by = puisne
a- mortgagee to redeem a prior mortgage. The mortgage which the plaintiff
in claimed to redeem was of two undivided one-fourth shares in a farm, and also
to '§  ofacharge in the entirety of the whole farm, and was made by Susan Booty
nt - and Sarah Buckenham. The plaintiff's mortgage was made by Sarah Bucken-
T ham and others. Susan Booty's share was not represented in the action, anc -
ry it was held that the action was defective for want of parties. * Where a mort-
fie o gage is made by two tenants in common, both of them must be parties to the
at action to redeem ; one cannot redeem in the absence of the other,” per Chitty, -

E J., at p. 52,
ie 3 The other point was this: Sarah Buckenham had joined in the mortgage

under which the plaintiff claimed us surety for John Buckenham ; time had

ry !;"
: been given to John Buckenham without the consent of Sarah, in consequence



Rolion v. Buckenham (1891), 1 Q.B. 278, antz p. 104), and the question now I
raised was whetber or not this had the effect of also discharging the property
charged by Sarah as security. Strange to say, there was no dircct authority
cited on the point, the neurest case being Hodgson v. Hodgson, 2 Keen 704,
where it was held that the release of one co-surety discharged the security given ;
by the other; on principle, however, the learned judge had no difficulty in de-
ciding that the discharge of the surety from personal liability also discharged
the property given by the surety as sccurity. That being the case, the plain.
tiff’s right to redeem failed altogether.

Comprany —WINDING UP--]SSOLUTION-—ACTION BY CREDITOR AGAINST DIRECTCRS.

Coxen v, Gorst (18g1), 2 Ch. 73, was an action by a creditor of a company
against the directors to recover dividends wrongfully paic by them out of the
capital of the company. The company had been wound up, and under s, 111 0f -
the Companies Act, 1862, an order had beeri made for the dissolution of the
company. Under these circumstances, Chitty, J., held that the action could
no. be maintained, for even if such an action could be maintained by a creditor -
when the company is still i# ¢ss:, of which he expressed doubt, the dissolution
of the company in the absence of fraud being alleged he considered was an ab-
solute bar to the action. We inay observe that the Dominion Winding-Up Act ~
contains no provision for enabling the Court to dissolve a company.

PRACTICE-——MORTGAGE ACTION-~(JRDER FNR P(SSESSION.

In Thynne v. Sarl (1891), 2 Ch. 79, North, J., held that an order for delivery
of possession in a mortgage action ought to contain a specific description of the
mortyaged lands. We may observe that this is contrary to the well-settled
practice in Ontarie, where it hasalways been held tobe unnecessary toinsert a speci-
fic description of the lands in the judgment or final order, it being deemed suf-
ficient that it appears in the indorsement on the writ or statement of claim, if
any.

PRACTICE-—MORTGAGE ACTION—VFORECLOSURE —DECEASED MORTGAGOR-- REPRESENTATIVF FOR THE |
acTION--RULE 68 —(ONT. RULE 310).

Aylward v. Lewts (18g1), 2 Ch, 81, was an action for foreclosure, in which the -
defendant, the mortgagor, died insolvent before foreclosure absolute. There
was no legal personal representative of his estate, and an order was made in .
Chambers appointing one of his néxt of kin to represent his estate for the pur-
poses of the action ; but on the application for a final order, North, J., refused °
to make the order in the absence of ““z properly constituted representative of .
the mortgagor.”

INJUNCTION -~I)IEMTSSAL OF SCHOOLMASTER.

In Fisher v. Fackson (1891), 2 Ch. 84, the plaintiff was a schoolmaster of an 3ff
endowed school, and was, under the deed of trust, subject to remnoval by the &
vicars of three specified parishes. Two of the vicars served on the plaintiff a &
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notice of dismissal, signed by themselves. No meeting of the three vicars had.
been summoned to consider the question of the plaintifis dismiseal, and he had. -
not been heard in his defence, nor was there any evidence that the third vicar’
had been consulted in the matter. The plaintiff now applied for an interim in--
junction to restrain the two vicars who ha{ signed the notice from removing ot
purporting to remuvs him froin his office antil the holding of a meeting of the
vicars, and untii the plaintiff should have had an opportunity of being heard at
such meeting in reply to the charges made against him. North, J., after a care-
ful review of the cases, decided that the plaintiff was entitled to the injunction,
and that for defendants to dismiss the plaintiff without giving him an opportun-
ity to be heard in his defence was contrary to the first principles of justice, and
that it was also incompetent for the defendants to act without the third vicar

any having an opporturity of being present upon the discussion of the question of
the § the dismissal of the plaintiff.
I Uf - HOLICITOR AND CLIENT~—QORDER FOR TAXATION~-ORDER OBTAINED ON SUPPRESSION OF FACTS.
the - In re Webster (18g1), 2 Ch. 102, a client having sued his solicitor for money
f“ld 1eccived to his use, and the solicitor having delivered a bill of costs and filed a
tor "R defence claiming a set-off in respect ot such costs, the client took out ap order of
lon course to tax the costs; and this order having become inoperative by neglect of
ab- the client to proceed upon it, the client then applied for and obtained another
At order of course for taxation of the bill, suppressing the fact of the existence of
the action and of the issue of the fcrmer order. On a motion to discharge this
order for irregularity, North, J., held that there had been a suppression of
material facts, and that a special application ought to have been made for the
ery ¥ order; he, however, suffered the order to stand so far as it directed taxation,
the ¥ but struck out the clause directing payment of what might be found due, and re-
led served the question of payment and the costs of the action to be disposed of by
ci- *§  the judge at the trial of the action.
Zu;f b VENDUR AND PURCHASER— CONDITION LIMITING TITLE TO LESS THAN 40 YEARS-—~OBJECTION TO AN«
: TERIOR TITLE DISCOYERED BY PURCHASER—DELAY IN GIVING NOTiCE TO VENDOR~—RESTRICTIVE
COVENANT.
THE ] In re Cox & Neve (18g1), 2 Ch. 109, was an application under the Vendors and

Purchasers' Act. The conditions of sale provided that the title should com-
mence with a mortgage dated 29th July, 1852, and that the purchaser should
within fourteen days after the delivery of the abstract deliver all his objections
to the title, and that subject thereto the title should be deemed to be accepted.
The abstract was delivered on 24th June, 18go. On the 8th July the purchaser
delivered his objections. He was not satisfied with the vendors' replies, and on
23rd July he delivered further requisitions. On gth August he commenced pro-
ceedings under the Vendors and Purchasers’ Act, asking for a declaration that
his objections had not been sufficiently answered. On the 16th October he filed
an affidavit in support of the application, setting up for the first time the exist-
ence of a covenant in a deed of 3rd March, 1847, restricting the right of building
-on part of the property. This objection the Court held that the purchaser must
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be deemed to have had notice of shortly before z3rd of July. On the part of
the vendors, it was contended that the purchaser was too late in taking the ¢
jection; but North, J., was of opinion that the existence of the restrictive
covenant constitutad a valid objection to the title, and that the purchaser was®
not precluded by his delay from relying on it, and thet he was entitled to be re.
~ lieved from the contract.

VEXDOR AND PURCHASER—VOLUNTARY SETTLEMENT—SALE Y TRUSTEES—TITLE—EVICENCE oF
SETTLEMENT,

In ve Briggs & Spicer (18g1), 2 Ch. 127, trustees claiming under a voluntary
settlement sold the trust estate. The settlement was liable to be defeated by a
trustee in bankruptcy in the event of the settlor becoming insolvent within ten
years after the date of the settlement, unless it could be shown that he was
solvent when it was made. This fact was held by Stirling, J., to constitute a
«alid objection to *he title; and although the objection mighe possibly bhe re.
moved by the settlor concurring in the sule, and by his conveying to the pur-
chaser, and the latter paying the purchase money by the settlor's direction to
the trustees, yet such a title could not be forced on an unwilling purchaser be. -
cause the Court would not assist the settlor to get rid of his own settlement:
and also because there was no means of ascertaining conclusively that the settle.
ment was not in the first instance, or had not subsequently become, a settlc-
ment for value,

MORTGAGE —DAYMENT OFF By PERSON AUPPOSING  HIMSELF TO BE OWNER OF EQUITY OF REDEMP-
TION —~KFFLECT WF PAYMENT OF MORTGAGE AS AGAINST PARTIES CLAIMING ADVERSELY TO PER-
SON PAVING=—PRESUMPIION OF INTENTION 10 KREP MORIGAGE ALIVE,

In re Pride, Shackell v, Cobuett i1Sg1), 2 Ch, 135, a person claiming to be the
owner of five-sixths of the equity of redemption in mortgaged property paid off -
the mortgage and took a reconvevance, and an assignment of the mortgage as 4
to the vne-sixth share which he did not claim to own; subsequently the con- ]
vevance of one undivided one-sixth share in the equity of redemption under which -
the payer claimed was set aside, and the owner of this share cluimed that the
mortgage had been discharged as against her, but Stidling, J., held that the per-
son paying off the mortgage must be presumed to have intended to keep the mort-
gage alive as against this share,

VENDOR AND PURCHASER—SPECIFIC PERFORMANCE- PURCHASER IN PUSSESSION AND TITLE ACCEPTED
—-PAYMENT OF PURCHASE MOMEY INTQ COURT ~OBTION TO GIVE UP POSSESSION,

In Grenwood v. Turner (18g1), 2 Ch, 144, which wus an action by a vendor’
for specific performance of contract for the purchase of land, the plaintiff
mnade an interim application to compel the defendant to pay his purchase money &
into Court pendente lite on the ground that he was in possession and had made. §
no objection to the title. Kekewich, ]., however, held that the defendant was.
entitled to a month in which to elect either to pay his purchase money int
Court or give up possession ; and that & purchaser in possession is always en
titled to this option unless he has done something which interferes with the§
value of the property. :
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V DPBENTUSE HOLDER OF COﬂI’A'(V“RECE!VER. J\PPOINTIIE?IT OF, AT INBTANCE OF MORIOAGEE BEFORE -
nsuvz.'ranMpnnv-—-!saownscv.

McMahon v. Novth Kent {ronworks (18g1), 2 Ch, 148, was an action by a de-
benture holder of « limited company, whose security created a charge upon the -
assets of the company for the appointment of a receiver of the property and
- assets of the company, which had become insolvent. - No-default had been made -
in payment of principal or interest secured by the debentures, The only direct
precedent for the application was an unreported decision of North, J., which

Kekewich, J., followed and granted the application, appointing a receiver until

judgment or further order.
¥ a

ten MIsCAKE OF LAW—OFFIGER OF THE COURT—COMPANY ~WINDING UP—ASSETS INCREASED BY HONFST
Was: MISTAKE OF SH"RIFF—-RRPAYMENT BY OFFICER OF COURT OF MONEY RECEIVED THROUGH MIs-
te a TAKE OF LAW.
T In vz Opera (1891), 2 Ch. 154, executions having been placed in a sheriff's
sur- -§  hands against the goods of a limited company, the sheriff seized go~ds and chat-
1to :f teks of the company, Subsequently a petition was presented for winding up the
be. ‘§ company, an order was made for winding up the company, and a liquidator was
mt: B appointed without prejudice to the rights of the sheriff. After this the sherift,
le. ‘§  erroneously believing himself entitled to do so, seized the money received at the
- doors of the company's theatre, and out of the moneys so received paid the
' exveution creditors and his own fees, and delivered up the balance, together
wue. §  with the goods and chattels seized by him, to the liquidator. Subsequently, on
vex. J§  theapplication of the liquidator, it was held that the sheriff had no right to
. seizc the money taken at the doors after the winding-up order, and he was
the § ordered to pay over the amount so received by him to the liquidator. The
Loff - goods and chattels which had been under seizure by the sheriff, and which he
243 § might have sold to satisfy the executions in his hands notwithstanding the
.on. ¥ winding-up order, having been sold by the liquidator, the sheriff applied to be
vich § refunded out of the proceeds of the goods the amount paid by him to the execu-
the ¥ tion creditors, and his own fees, and Kekewich, ], held that he was entitled to
ser. W thisrelief, on the ground that the Court would not allow its officer (the liquidator)
ort- B to take advantage of a mere mistake of law by retaining money to the prejudice

of those who had an honest claim to it, notwithstanding that the mistake under
which the liquidator received the money might be one which as between ordin-
ary litigants could not be rectlﬁed by the Court, '

CONVERSION OF CHA'I‘TELS—-TRUETSE, RIGHT OF, TO BUl; FOR CONVERSION OF CHATTELS BY CESTUL
QUE TRUST—AUCTIONEER, WHEN LIABLE FOR CONVERSION OF GOODS—EVIDENCE—DPRACTICE.

Barker v. Furlong (1891), 2 Ch. 172, was an action for the conversiou of goods
and chattels. The plaintiffs were trustees for the goods and chattels in question,
and had per-nitted the cestut que trust who was entitled to them for life to have
the possession of them ; the cestui gue frust, with he assistance of his brother,
sent the goods to an auctioneer, who sold them and handed them over tothe
purchusers. The action was brought by the trustees against .the cestus qus trust, -
his brother, and the auctioneer, for the value of the gooda and chattels. The -
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principal point discussed was as to the liability of the auctioneer. Romer, Jos
although of opinion that where an auctioneer only settles the price of goods a5
between vendor and purchaser, and takes his commission, he is not liable as f‘fr
conversion if the vendor has no right to sell, yet he held that when, as in this
case, the auctioneer receives goods into his custody, and on selling them hands
them over to the purchasers with a view to passing the property in them, the?
he is liable to the rightful owner; his case differing from that of a packing agent
or carrier, in that the latter merely purport to change the position of the goo s
and not the property in them.

After the defendants’ case had been closed, an application was made by the
plaintiffs’ counsel for leave to call as a witness one of the defendants, whom he
expected would have been called in support of his (the defendant’s) own case:
But the learned judge, considering the plaintiffs’ counsel had deliberately elect®
not to call the defendant, in the expectation that he would be called as a witnes®
on his own behalf, and counsel admitting that he had not been misled by any
representation that the defendant would be called, refused the application.

One other point was also raised, viz., whether the brother of the cestut ‘I_M
trust was bound to indemnify the auctioneer; but the Court held that no pl”Om_’se
to indemnify could be implied. The brother had represented himself as acting
by the authority of the cestui que trust and he had that authority, and the at®’
tioneer knew that the goods were being sold by the latter’s direction, and the
claim of the auctioneer in this respect was therefore dismissed.

e

Notes on Exchanges and Legal Scrap Book.

torl’ley

STATEMENT OF COUNSEL NOT EvIDENCE.—Where a prosecuting at e
pre

expressed to the jury his belief that the defendant was guilty, the Su
Court of Illinois reversed the conviction in part on the ground of his havi®
done so.—Raggio v. People.

. ) . Vel
WHO ARE A First WIFE'S HEIRs?—American cases often contain no

points. Not long since a curious legal riddle was propounded at the Court,
Allentown, Pennsylvania. A gentleman married, and his wife dying, left
all her property, merely stipulating that on his death it should revert t0 ‘ if,
heirs.” The gentleman subsequently married again, and then died hlmsee_
whereupon his widow claimed that she was entitled by way of dower to © 4
third of the property left by the first wife. The next-of-kin, however, disp® ¢
this claim, urging that they had a preferential right over a connection by maa
riage, and the judge supported this view, holding that the husband had‘onlyt
life interest in his first wife's property, and, therefore, on his death the €® aof :
would have to pass to the relations of the first wife, to the exclusion _wto
the second wife.—Law Fournal.




Votge on Buckunges and Legal Sérap Pook. %7
ABSOLUTE PRIVIIEGE OF CoUNSEL.—~In the recent and now celebrated case
of Cumming v. Wilson one of the witnesses claimed, but without avail, the pro-
tection of the Court from certain remarks of the Solicitor-Ceneral. The Master
of the Rolls in the case of Munster v. Lamb, 52 L.J. Rep. Q.B. 726, states very
clearly the absolute privilege of counsel and the reasons therefor in these words:
“A counsel's position is one of the utmost difficulty. He is to speak of that
which he knows ; he is aot called upon to consider whether the facts with whick -
he is dealing are true or false. What he has to dc is to argue as best he can
without degrading himself, in order to maintain the propasition which will carry
with it either the protection or the remedy which he desires for his client. If,
amidst the difficulties of his position, he were to be called upon during the heat of
his argument to consider whether what he says is true ~v talse, or wheiher what he
sivs is relevant or irrelevant, he would have his mind so embarrassed that he
conld not do the duty which he is culled upon to perform. More thon a judge,
infinitely more than a witness, he wants protection on the ground of benefit to
the public.”

. DisTrRESs FOR RENT.—A picture sent back by the purchaser to the artist to
r be: touched up or altered is not exempt from distress for rent upon the artist’s
. N studio. So it was held by Mathew, J., sitting without a jury, in Van Fuoop v.
S Moss, and the authorities as awhole seem fully to bear out his lo. dship’s

opinion. It has, indeed, been said (see Parsons v. Gingell, 16 Law ]. Rep.
C.P. 227) that if articles are sent to a place to remain there they are
distrainable, but that if sent for a particular object, and if the remain-
ing at the place be an iucident necessary for the completion of that object,
ihev are not.  But the better opinion is that the exemptivn from distress
arises solely for the benefit of trade and commerce (see Lyons v. Elliott, 45
Law ]. Rep. Q.B. 159), as is shown by the exemption being held applicable
to pawned goods at a pawnbroker's (Swire v. Leach, 34 Law J. Rep.
C.P. 150), and to a carriuge sent to a coachmaker for sale (Findon v. M'Laren),
but not to horses and carriages standing at livery (Francis vi Wyatt, 1 W. Bl
483), or even to a ship in the course of being built in a dock, as was held by the
Court of Appeal in Clarke v, The Millieall Dock Company, 35 Law J. Rep. Q.B.
378, There is no doubt that the law of distress presses very hardly on the
property of persons who are strangers to the landlord. Even their money, if
contained in a sealed bag, may be seized for the rent of a friend with whoin they
may be staying, thongh-money loose cannot be seized (se¢ Bac. Abr. * Distress,”
B., citing 22 Ed. IV. 506). [The above is subject, however, so far as we are
concerned, to R.S.0. ~ap. 143, s-s. 27, 28.] —Law Fournal.

At B S

ST A e Ty e

EVIDENCE oF THE SovereiGN.—In the Berkelsy Peerage Case, so it is
said in Taylor on Evidence, 8th edit., vol. ii., p. 1175, in reference, no doubt,
to the case heard at the beginning of the present century, * counscl entertained
some idea of calling the Prince Regent as a witness, but it ultimately became



unnecessary to do so.” In the Berkolgy Pesvage Case which is now being heard;
before the Privileges Committee of the House of Lords, a lefter sighed by
George IV, was held inadmissible, but without any direct overruling of Adigny
v. Clifton, Hol. 213, in which the simple certificate of James I. as to what passe
in his hearing was admitted in evidence in the lifetime of His Majesty. - Abignye

v, Clifton, however, is a case which has been very much questioned (see Best:
on Evidence, 7th edit,, p. 185), and the better opinion seems to be that the”

evidence of the sovereign, if given at all, must be given on oath (see Taylor,
citing 2 Lord Campbell's Lives of the Chancellors, 510). It is, of course,
perfectly clenr, as was pointed out by Baron Parke in The Attorney-Genera! v,
Radloff, 10 Ex. p. 94, that the sovereign cannot be compelled to give evidence,
and we think it to be equally clear that the deduction of Bavon Parke from this,
to the effect that the sovereign cannot be a witness at all, was quite unsound,
The fact, however, remains undoubted, that in no case has the sovereign yet
appeared asa wituess, and that Charles 1. took upon himself to direct the judges
of his day to leave the question of admissibility of his evidence an undetermined
one in point of law.—ZLatw Fournal,

EVIDENCE OF A JUROR.—At the recent Bedford Assizes, a prisoner on his
trial for rape, after giving evidence himself in denial of the charge, under the
Criminal Law Amendment Act, 1885, proposed to call one of the jurors as a
witness to his character. Mr. Justice Williams declined to allow the juror to be
sworn, but said that he might give his fellow-jurors the benefit of his kncwledge
in deliberating on the verdict, and this having been done the jury acquitted the
prisoner. We have much doubt whether the practice pursued was in accord-
ance with precedent. It appcars to be a settled rule (see Best on Evidence,
7th edition, p. 193) that a juryman may be a witness for either of the parties to
a cause which he is trying, and it is essential that this should be so, asother-
wise persous in possession of valuable evidence would be excluded if placed on
the jury panel, and might even be fraudulently placed there for the purpose of

excluding their testimony.” It is said, too (see Starkie on Evidence, 3rd’ -

edition, p. 3¢42), that if a juror know any facts material to the issue he ought to
be sworn as a witness, and if he privately state such facts it will be ground of
motion for a new trial. The rule was applied to a criminal trial in Regina v.
Rosser, 7 C. & P. 648 ; and though we can find no instance of its being applied

to a witness merely to character, we cannot but think that it ought to be applied

to such a witness, on the ground that the *est uf cross-exa,. ination cannot be
properly employed to testimony privately given in the jury-box. It is true, no
doubt, that witnesses to character are seldom cross-examined, but their liability

to cross-examination is undoubted. Moreover, if evidence as to character be &

given privately in the jury-box, there will not be the same facility for the prose-
cution, under 6 & 7 Wm. IV,, c. 111, giving evidence, if they should happen to

possess it, that the prisoner has been previously convicted of felony.—Law -

Fournal.




RECENT DECISIONS ON THE L.AW OF INFANTS.—The decisions during the
past year have touched upon me:t of the _points usually giving rise to cont
~ versy in the Courts upon the law relatmg to. infants—viz., Contracts. Mainten:
~ ance, Custody, and Procedure, most of the decisions being those of the

nye Chancery Division, The first two cases.mentioned in the following article illus-
est trate the principle of the mutuality of contracts. In De Francesco v. Bamum
the (No. 1), 54 Law J. Rep. Chanc. 1515 LiR. 43 Chanc. Divs: 165, an attempt to--

apply the rule laid down in Lumley v. Wagner to the covenants in an aporentice-
ship deed failed, Mr. Justice Chitty holding, on the authority of Gylbert v. Fletcher
(Cro. Car, 179), that, inasmuch as no action could be brought against an infant
upon a covenant to serve, the negative claases in this apprenticeship deed could
not be enforced by injunction; and in the second action, before Mr. Justice
Fry, the covenants in the deed being held unreasonable, no action was main.
tainable against a showman for enticing the appreutice away from the plaintiff’s
employment. By the Infants’ Relief Act (37 & 38 Vict,, ¢, 62), s. 1, all voidable
contracts by infants (1) for money lent or to be lent, or (2) for goods supplied or
to be supplied (other than contracts for necessaries), and (3) all accounts stated
with infants, are declaied to be absolutely void. In the case of Valentini v.
Canali, 59 Law J. Rep. Q.B. 74; L.R. 24 Q.B. Div. 166, the infant plaintiff had .

his ) agreed to become tenant of a house and to pay a sum for the furnituge therein.
he He occupied the house for some months, paid part of the agreed sum, and used
sa the furniture.  This contract, net being one of those mentioned in the above

section, was held not to entitle the plaintiff to recover the sum paid to the de-
fendant. In Lowe v. Griffiths, 1 Scott, 458, an infant was held liabie for the
lease of « dwelling-house suitable to his circumstances. Again, iv Duncan v.
Divox, 59 Law. J. Rep, Chanc. 437; L.R. 44 Chane. Div. 211, Mr, justice
Kckewich held that a marriage settlement meade by an infant on his marriage in
1878 (since dissolved) was, as regards the infant, voidable, and not void by the
se 't'on above referred to. The case of Martin v. Martin, L.R. 1 Eq. 369, had
decided that maintenance should be allowed out of a legacy to an infant, whether
vested or contingent, in the manner most beneficial to the infant, and Mr.
Justice North's decisions in In ve Wells; Wells v, Wells, 59 Law J. Rep. Chanc.
113; L.R. 43 Chanc. Div. 281, and in In re Feffery; Buri v. Avnold, applied that,
principle. In ve Scott; Scott v. Hanbury again before Mr. Justice North decided
that section 2 of the Infants’ Settlement Act (18 & 19 Viet,, ¢. 43), which enacted
that the death of an infant under twenty-one avoids any appointment or diset~ -
‘ailing agsurance executed under the Act, does not, unless the infant is tenant
in tail, make the settlement void by reason of the infant having died while still
an infant,  In I'n re Phillis, 56 Law J. Rep. Chane. 337; L.R. 34 Chanc. Div.
467, the Court had decided that a settlement can be made under the Act after
the wife, having been married under the ~.. of seventeen, has attained that age,
provided the settlement is really made upon the occasion and for the purposes
of marriage. [Regina v. Barnardo, Fones's Case, affirmed the prima facie right of
a mother to. the custody of her illegitimate child, which Regina v. Nash, 52 Law -
J. Rep. Q.B. 442; L.R. 10 Q.B, va.454, had established. . . .—Law 3auma1




Tre Drcision oF Quns-rxcms or Fact.-=The decision of questions of
by judges and referees is often a disagreeable, though not usaally a difficult, duty 4
It is disagreeable because it is frequently impossible to avoid seeming to cast susp
cion upon reputable parties or witnesses. Where there is palpable perjury, it pro
ably does not affect a magistrate’s sensibilities in the least to say so. But thj
unpleasant cuses are those in which the truth.stretching is largely unconscious
Many a controversy is decided against a party on the facts, apparently in't
teeth of his solemn oath, when in reality his testimony was not deliberately uni
true. He had started with a basis of fact in his mind, which had been gradualiy
modificd, exaggerated and colored by self-interest. His attorney, in all probas
bility, had gone through a similar process, until at the time of the trial it would
have been impossible for ecither of them to state the circumstances with any-
thing like fairness. We are not referring merely to dishonest men or illiterate
men. The best and wisest of us are subject to the deflecting influence of the "
personal equation.  To aid in deciding issues of fact, there is first the featurs
constantly given as a reason for not reversing judgments as against the weight ~
of evidence. The original tribunal sees the witnesses, hears them testify, and -
notices their manner. These, of course, are valuable helps in arriving at the
actual circumstances. A skilful piece of cross-examination often makes the de-
termination of the controversy a foregone conclusion almost from the start.  If, -
however, both sides appear equally truthful under the ordeal of cross-examina. .|
tion, a reliable kev to the problem is to be found in the admitted facts. The
disputed facts are to be tried by the conceded facts, and rarely will this test fail
to suggest presumptions so strong that they may safely be followed. Such pro-
cess of \\mghmn the probabilities is a strictly scientific one, analogous to a
physician’s method of diagnosis from physical symptoms or any other method of -
scientific inquiry, It cannot be said to demonsteate the truth of the conclusion, : ;
but it produces a high degree of probability, sufficient for all purposes in civil
actions, and working out substantial justice in the large majority of cascs, |
Science is only a higher form of common sense, and we believe that the mental '
process by which juries reach verdicts is essentially the same as that ubove out. |
lined. In instances where there are no external helps from the manner or
appearance of the witnesses, jurymen necessarily take the conceded facts as a,
touchstone, and decide which version of the disputéd facts is more consistent -
with it.  We do not say that such intellectual action is always deliberate or con-*
scious; it is rather the instinctive course of a normal human mind in search
ing for truth. It is practicable, therefore, for the average man, without specia
education or professional training, to arrive at results on disputed facts which in
most cases arc correct,  Juries, when they disagree, do not, as a rule. divide in; 3§
the middle. Rarely will a jury stand 6 to 6, or 7 to 5, or even 8 to 4. In dis-§
agreements it is customary to find nine or more for one side, and one, two, o
three for the other: and the majority is almost invariably for giving a verdict in:
accordance with the opinion, on the merits, of educated outsiders who have
watched the trial or kept track of the evidence. The great hope of counsel on}

g

the wrong side of a cause is to capture one or more jurymen of not quite normalj




mental constitution, or peculiarly open to sentimental considerations of son
sort, and -artfully play on‘such eccentricities.” The suggestion often made;
~ allow verdicts in civil cases to be given by a vote of three-fourths of the jury
"deserves to be kept constantly before the public, It is our opinion that in most
trials nine jurymen out of twelve reach a just and truthful result by legitimate
scientific methods, and that the best interests of the community would, in the long .
“run, be subserved by doing awdy with the requirement for a unanimous vote,
New York Law Fournal.

ITiMs FromM HiNposTaAN.—In this country our reauders have doubtless
noticed that when one pulls trigger at a snipe, a cooly instantly rises in the
paddy fields beyond and receives the pellets in his manly bosom. When one
levels one’s trusty express at a herd of bounding antelope, a ryot with a yoke of

ature oxcn at once appears on the black soil in the horizon. When one goes to the
eight range with the volunteers, a bullet is sure to hit the edge of the target and to go
and humming and zipzipping away into a group of fishermen on the beach. These

§ things will happen, and therefore we have given at length (in December) the
e de. ¥ . interesting case of Stanley v. Powell (1891), 1 Q.B. 86, where a beater, who lost

If, "his eye by a pellet that glanced from the branch of a tree, sued for damages.
hina. .1 This propensity of people to get in the way of one’s shot is a very old grievance,
The § and troubled our forefathers. The earliest case is in the year book of 21 Henry
t fail VII., equivalent to A.D. 1506, before the battle of Flodden. Rede, J., remarked
pro. § inthe Norman jargon, which was then the language of English Courts: ““Mes ou
to a | on tire a les buls et blesse un hoie, coment que est inconlve sa volonte, il sera dit un
od of . §  trespassor fncontre son entent.”” In the following century was the well-known care of
sion, - Abbott, Archbishop of Canterbury, who, shooting with a bow in the park, missed
civil §  the deer but killed the keeper. It was gravely contended that the Archbishop
ases, §  had rendered himself *“ irregular” and incapable of performing any ecclesiastical
ntal functions.—Indian Furist. '
outs | A curious case of murder was recently tried before the Kistna Sessions Court,
T or The Kurnum of a village, with the station officer and a crowd of villagers, went
as a3 to search the huts of some Yanadis for stolen property. One Yanadi was found *
stent - in the huts, and in the excitement the Kurnuin exclaimed, *Stab him!” A by-

stander with a spear did stab him, and the unhappy Yanadi died. The Sessions
Judge convicted the man who had used the spear and sentenced him to transpor-
tation for life. As for the Kurnum who exclaimed *“Stab him!" the Judge held
that the words may not have been seriously intended. The High Court served .
notice on the Kurnum to show cause why a new trial be not ovdered, but, after
hearing counsel on his behalf, Collins, C.J., and Weir, J., came to the conclusion
that the judge’s view was a possible view, and did not order a new trial. We
are irresistibly reminded by this sad case of an incident that happened many,
many years ago. We were out in camp with a collector, who was very sensitive -
to the least noise. A horse-keepet's infant cried shrilly, The collector groaned
“and called * Peon!” ' Saheb?” replied the stalwart” Dafadar, standing in the




tent dcérw,ay. “ Choke that child!” said the collector.
Saheb! " replied the Dafadar and disappeared. * By George! I hope he is ngi
going to do it,” said the collector.—Ib,

gravity, inasmuch as it tends to demoralise the whole community subject to h_"
power and jurisdiction, and to destmv all Lommerc!al a.nd socml conﬁdence. '

this offence is even more noxious and atrocious than murder. It is terribly dis
appointing, therefore, to learn that the late Sub-Judge of Cocanadg, being cofi
victed upon his plea of guilty of taking a bribe of rupees 25,000, has bees!
sentenced by the District Magistrate to eighteen months’ simple imprisonment
and a fine of rupees 1,000. The Sessions Judge should have given him thre E
years' rigorous imprisonment and fined him half-a-lakh.—7b.

At the February Sessions at Masulipatam two Yanadis were charged under:
section 401 with being members of a gang associated for the purpose of habitual
theft, The evidence showed that this gang did commit many offences agains
property and had a very bad reputation, so much so that the police made a mid.;
night raid on their camp in the jungle and succeeded in arresting these two men,
The judge pointed out that they had their wives and children with them, and he’
expressed a doubt whether section 401 applies to a community such as this is,-
These Yanadis are born and bred in the gang. They know no other life. It may-
be that they steal, but that is an accident, as logicians would say. It is not the-
essential bond of union any more than theft is the purpose which assemblesa
community of gypsiesin England. It were hard to punish a man because he has’
the misfortune to be born a Yanadi. The public prosecutor contended that the
practice of the Godavari Sessions Court is to convict in such cases. Ouneis
reported at 6 Mad. H.C. Rep. 120. The Sessions Judge then yielded so far as to
detainthetwoaccused in custody and refer the point tothe High Court under sectio
307, Criminal Procedure Code. The public prosecutor's chration of the practice
of the Godavari Court reminds us of an anecdote we heard from Mr. J. Kelsall,
late M.C.S. At the first sessions he held at Rajamundry a Yanadi was placed in.
the dock, the charge was read and the plea recorded. The public prosecutot.
then rose and said, * Your Honor, this man is a Yanadi.”” There wasa length
pause, and the judge said, “ Go on.,” Up jumped the Court Inspector: * You
Honor will permit me! Your Honor is new to this district. This man is
Yanadi. All Yanadis are thieves.” ¢ Sit down, Inspector,” said the judge
“Mr. Public Prosecutor, please proceed.” Then all the bar turned in their
chairs und looked at this naw judge, who was so ignorant as to pass lightly over
the vital fact that the prisoner was a Yanadi.—-b.




“of such baggage as, by custom and usage, is ardmanly camed by tmveﬂers, 1
the payment of the usual fare includes, in_legal contemplation, a compensgation
for the conveyance of such baggage: that they are insurers of such baggage in
‘the same manner and to the same extent as for goods or freight ; that baggage,
within the rule of such liability, is confined to.such articles as are usually carried

a8 baggage, forthe personal use of the passenger, or for his conveniengce, instruc-
tion or amusement on the journey, and does not include that which is carried for
“the purposes of business, such as merchandise or the like ; that while the o!gl,_:ga:
tion of a carrier of passengers is limited to ordinary baggage, yet, if the carrier
knowingly pérmit a passenger, either-on payment or without payment of an extra
charge, to take articles as personal baggage which are not properly such, it will
be liable for their loss or destruction, though without fault, Lord, ]., says, intey
alia: “* As to what constitutes ‘baggage' in the legal sense or ‘ordinary bag-
gage,” or ‘personal baggage,' as commonly used in-England, it has been found
by the courts difficult, if not impossible, to define with accuracy within the mean-
ing of the rule of the carrier's liability.”” ** It is agreed on all hands,” said Earle,
C.J.,. “that it is impossible to draw any very well defined line as to what is and
what is not necessary or ordinary baggage for a traveller. That which one
traveller would consider indispensable would be deemed superfluous and unneces-

:?:};;' sary b;,- anothgr. But the ge.neral habits and wants of mankind must be taken
ot the. § tobein the mind of the carrier when he receives a passenger for conveyance.”
bles o § Fhelbs v. Ratlroad Co., 19 C.B. (N.8.) 321. In a general sense it may be said to
he has include such articles as it is usual for persons travelling to take with them for

their pleasure, convenience, and comfort, according to the habits and wants of
the class to which they belong. In Weeks v. Railroad Co., g Hun. 669, it is said
that ¢ passenger may carry with him ‘ such articles of necessity and convenience
as are usually carried by passengers for their personal use and comfort, instruc-
tion and convenience, or protection.” In Fordan v. Railroad Co., 5 Cush, 69,
the rule is stated to be ¢ that baggage includes such articles as are of necessity
or convenience for personal use, and such as is usual for persons travelling to
take with them,” In Fohnson v. Stone, 11 Humph. 419, the court said: “It is
not practical to s{ate with precise accuracy what shall be included by the term -
‘buggage,’ It certainly includes articles of necessity and personal convenience
usually carried by passengers for their personal use; and what these may be will
very much depend upon the habits, tastes, and resources of the passenger.” In
Ruilroad Co. v. Swift, 12 Wall, 262, Mr. Justice Field said that the contract “to
£ carry the person, only implies an undertaking to transport such a limited quan-
tity of articles as are ordinarily taken by travellers for personal use ana conveni-
ence, such quantity depending, of course, upon the station of the party, the
object and length of his journey, and many other considerations.” In Macrow v.
Raiiway Co., L.R. 6 Q.B. 613, Cockburn, C.]., said : *“ Whatever the passenger
takes with him for his personal use and convenience, according to the habits or
“wants of the particular class to which hg belongs, either with reference to the
-immediate necessities or to the ultimite purpose of the jourhey, muat be con-

at the
One is - ]
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sidered as personal luggage. This would include,” he continues, ‘“ not only
articles of apparel, whether for use or ornament, . . . but also the gun-c"‘Se
or fishing apparatus of the sportsman, the easel of the artist on a sketching tou%’
or the books of the student, and other articles of analogous character, the use 0
which is personal to the traveller, and the taking of which has arisen from the
fact of his journeying. On the other hand, the term ‘ordinary luggage ' bei?f
thus confined to that which is personal to the passenger, and carried for his us°
and convenience, it follows that what is carried for the purpose of business, $4°
as merchandise and the like, or for larger or ulterior purposes, such as articles
furniture or household goods, would not come within the description * ordinafy
luggage’ unless accepted as such by the carrier.” See also 1 Amer. & E08'
Enc. Law. ‘ Baggage,” 1042; 2 Ror. R.R. ¢88; Hutch. Carr. ss. 677 653’
686. So that it would seem that baggage, in the sense of the law, may cons’®
of such articles of apparel as, through necessity, convenience, comfort, or recré®”
tion, the passenger may take for his personal use, according to the habits or want
of the particular class to which he belongs, either with reference to the immediat®
necessities or the ultimate purpose of the journey. The question, what artic’®
of property, as to quantity and valde, contained in a trunk, may be deem®
baggage within the rule, is to be determined by the jury according to the circu™”
stances of the case, subject to the power of the court to correct any abus®
Railroad Co. v. Fraloff, 100 U.S. 24 ; Bomar v. Maxwell, 9 Humph. 622 ; Brot
v. Gale, 14 Fla. 523 ; Mauritz v. Railroad Co., 23 Fed. Rep. 765.  As the cOﬂtralct
of the carrier of passengers is to carry a reasonable amount of baggage for °
accommodation of the passenger, it follows from the nature and object of _the
contract, as observed by Appleton, C.J., ¢ that the right of a passenger is limit®
to the baggage required for his pleasure, convenience and necessity during ! °
journey.”  Wilson v. Railvoad Co., 56 Me. 62. Articles of whatever kind that
not properly come within the description of ordinary baggage are not includ®
within the terms of such contract, nor is the carrier liable for their 1055 °
destruction, in the absence of negligence. Stage properties, costumes, parap
nalia, advertising matter, etc., are not articles required for the pleasure of CO, E
venience or necessity of the passenger during his journey, but are plainly inte? °
for the larger or ulterior purposes of carrying on the theatrical business. Thez
do not fall, therefore, under the denomination of “baggage,” and in the abse”®
of negligence, no liability can arise against the carrier for their loss or destruct! .
unless accepted as baggage by the carrier. . . . While it is true that Passerla
ger carriers are not liable for merchandise and the like, when packed up with s
traveller’s baggage, if the baggage be lost, yet if the merchandise be so packe(.ii
to be obviously merchandise to the eye, and the carrier takes it without Objectlo ’
he is liable for the loss. Story, Bailm. s. 499. Thus, in the case of Raihw® 5
v. Shepherd, 8 Exch. 30, Parke, B., said: “If the plaintiff had carried t ehe '
articles exposed, or had packed them in the shape of merchandise, sO that tm
company might have known what they were, and they had chosen to treat th.zn, :
as personal luggage, and carry them without demanding any extra remunerd lint '
they would have been responsible for the loss. So, also, upon any limit in PO




Aug
ust 15, 189 Correspondence. 405

of Weight, if the company chose to allow a passenger to carry more, they would
C:::rh'ﬁlble.” And in Marcrow v. Railway Co., supra, Cockburn, C.]).,said : ““If the
. Tier permits the passenger, either on payment or without payment of an extra
miirge’- to take more than the regulated quantity of luggage, or knowingly per-
de S h}m t[o take personal luggage articles that would not come under that
nenlc?mlnatlon, he will be liable for their loss, though not arising from his
ani lge_n.ce_” In Sloman v. Railway Co., 6 Hun. 546, Gilbert, J., after stati_ng
are . Citing authorities to sustain the proposition that railroad companies
not liable for the merchandise delivered to them under the guise of bag-
Sage fof transportation along with a passenger, said: “ They are liable if they
ZOngly undertake to transport merchandise in trunks or boxes, which have
0 received by them for transportation, in passenger trains, unless the agent
§ O receives the packages for that purpose violates a regulation of the company
: 3 ti};:o.f{Oil?g., and the passenger or owner of the goods has notice of such regl‘lla-
1 alsos’ c1t}ng Butler v. Railroad Co., 3 E. D. Smith, 5771, and othef cases. Se‘ae,
'vlcl, 2 Wait, Act. & Def. 82. ‘ Doubtless,” said Mitchell, J., -lf the carrier
. actual notice of the nature of the property, and still received it as baggage,
0‘“f0111d be liable.” Haines v. Railway Co., 29 Minn. 161, 12 N. W. Rep. 447.
a ;l.n Railway Co. v. Capps, 16 Amer. & Eng. R. Cas. 118, it was‘held tha.tt where
rasllroad company, through its baggage or ticket agent, receives articles for
) Sportation as baggage, knowing at the time that such articles are not proper.ly
_eggage’ the company will be responsible therefor as a common carrier, and will
Estopped from denying that the same was baggage. Railroad Co.v. Conklin
Coané)’ 3 Pac. Rep. 762 ; Minter v. Railroad Co., 41 Mo. 503 Hoeger v. Railway
. "» 03 Wis, 100, 23 N.W. Rep. 435.—Central Law Fournal.
o~ ‘
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Correspondence.

HUSBAND AND WIFE.

Iy
® the Editor of THE CANADA LAW JOURNAL:

an authority that
nal estate of
y in court to

eiIR"IS Re Parsons, Fones v. Kelland, 14 Ont. P.R. 144,
. Qusband, by renouncing his right to administration of the perso
Secy eceased wife, takes no interest in such estate, or that the money |
re dower was realty at the death of the wife, so that there being no issue

° husband took no interest or estate by the curtesy, and became personalty
ki the death of the doweress for the purposes of distribution among the next of

M of the wife ?
Law STUDENT.

L'ondcm, July 23rd, 1891. .
SS.[WG are always delighted to afford the junior members of the profe.sswn any
olstance in our power; but when students seek to pose us with questions, they
%uld be careful to remember that the first duty of 2 lawyer is to acquire the
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art of statmg his case clearly and explxcztly That is what our correspondes
“Law Student,” has not done. The only point for which Re Parsons, Fones
Kelland is an anthonty is this, viz,, that a personal representative of a decea
person is entitled to receive out of court any part of the personal estate of sug}
deceaw-i person which may be there, notwithstanding that some of the next of k

stated by him. The rights of the parties in the fund set apart to secure ths
dower upon the death of the doweress appear to have been adjudicated upon or
determined in some other proceeding. So far as this decision is concerned,

seems to have been admitted that Jane Ann Jones’ interest was personal estate;

judge had to decide was whether or nct the infants’ share should remain in cou
or be prid out to the personal representative.—Ed. C.L.]J.]

FUDGE-MADE LAW,

Tu the Editor of THE CaNaDpa LAW JOURNAL :

Str,—Amongst the editorial comments in your issue of date 16th July last, is*

one charging the County Court Judge at Ottawa with going beyond his jurisdic- -

tion, and imputing mistaken zeal to a notary public. The editor must give |
“instant satisfaction” to these aggrieved parties by allowing them a few lines of - §

print in their defence.

i

In THE Law JourNaL of April 16th, 1889, appeared a letter from a notary

public showing the inconvenience arising from an oath of office not being taken

by the notaries of Ontario, inasmuch as other commercial peoples of the world

required it of their own notaries, whose duties and functions in no way differed
from those of the notaries of Ontario. Also pointing out the security gained by
the adminisiering of an oath to any public functionary,

Many lawyers of Ottawa also being of opinion that notaries should be sworn,
the Attorney-General of Ontario wasapplied to for amendment of the law in that
direction: he replied that it was not expedient to alter the law, inasmuch as the
functions of the notary in Ontario differed widely froi those of notaries in other
countries.

Issue being joined between the complainant and the legislator, the only re-
course the former had was to a judge of a Court of Record, who was asked to
administer an onth similar to the one administered in England 1o the notaries
there. :
The subject of debate is now shifted from the propriety of administering an
oath to such functionaries to the question whether, in the silence of the statute.

law of Ontario on the point, it is within the Junsdzctxon of a county judge to:

make up this deficiency of the law of Ontario, which is thought to be hlghly
improper, unusual, and inconvenient?
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‘the law and not one of its prmcnples——whxch wxll weaken the arguments derived _

from ‘the citations given below aguinst' extending the prerogative of the--

judge, and strengthen those in its favor—~let us note some of these dicta pro ‘
.&nd con. '

“ Fudicis est jus ; dicere, non jus dare” ““ltis the province of the statesman, not -
of the lawyer, to discuss, and of the legislature to determine what is best for th_e_ .
public good, and to provide for it by proper enactments, It is the province of -

* the judge to expound the law only: the written from the statutes; the unwritten

law from the decisions of his predecessors and of the existing courts, or from

text-writers of acknowledged authority, and upon the principles to be clearly

deduced from them by sound reason and just inference: it is not, however, the -
duty of a judge to speculate on what may be most in his opinion for the advantage
of the community.” (Egerton v. Brownlow, 4 House of Lords cases, cited in
Broom on Common Law.)

*“ The judge ought to be the most obedxent servant of the law, for this slavery
is of more value than liberty. If the law appears to him to be defective, he must

first begin by causing it to be carried out, and then proceed to bring his own

obscrvations before the head of the judiciary so as to obtain from the legislator
a salutary reform, Unhappy the judges who take upon themselves to correct the
law; it is not permitted to them to do better than it does, so long as it remains
unchanged.” (Guyot, Verbo Judge.)

On the other hand, in support of the judge's extended prerogative, we find the
following newer opinions ¢

“ Although the judge is assumed to take the law from the legislative authority,
yet, as the existing law never at any time contains provisions for all cases, the
judge may be obliged to invent or create principles applicable to the case. This
is called by Bentham and the English jurists judge-made and judiciary law.”
(Encyclopaedia Britannica, verbo Judge.)

' Auy judge permitted to make rules he (Austin) considers to be tacitly em-
powered to make laws.” ¢ That judges in England can and do make law, noone .
can deny.” ‘“Is there any rule of law which binds him (the judge) to the
decision of the case in a particular way ?  If there is, he must apply it whatever
he or others may think of the propriety of it. But if there is not, he must still
give a decision; and he will naturally decide against that party whose conduct .
has been unusual, or unreasonable, or dishonest, or neghgent.” (Elements of
Law, Markby.)

“ Nothing which is pernicious to utility can be right. The principle of utility,
in the negative form in which I have stated it, is embodied under the name of the
arguinentum ab snconvenienti in one of the fundamental maxims of our law;

. &nd there are few principles more frequently referred to and relied upon by jurists

. thanthis, The maxim, as given by Coke, is: A rgumentum abinconvenients plurinum
valet in loge; and he adds: * The law, that is, the perfection of reason, cannot
-suffer anything that is inconvenient " ; and, therefure, he says: *“ Néhil guod asz




tuconveniens est licstum” ; and that, ¢ Judges are to judge of inconveniences as d
things unlawful.” (’I’he Law of Private Rights, by George H. Smith.)

The case at length of the county and the notary is now before your reader
with the arguments in support of their action; they can only hope that thesg
readers—as being the court of the ultimate appeai-—-wﬂl reverse the decision ¢
the single judge or editor in chambers.

The 1mportance of the office of notary is the excuse for the length and numbe
of the articles in support of the dignity and the freedom from suspicion demande
of this official. His duties, embracing the preparation of deeds, wills, etc., and:
the attestation of the same, all require that the public should be protected against
unscrupulous or ignorant practitioners. :

A dishonest or incapable lawyer is soon found out, and his work ceases; a
dishonest or incapable notary or conveyancer may ruin thousands before his m-'
competence or treachery is discovered. L

R. ]J. WICKSTEED. '

[Weare delighted togive our enterprising friend * instant satisfaction” by publish.
ing his letter.  Helis notquite correct in saying that we charged the learned judge
with going beyond his jurisdiction; it was rather a suggestion that possibly he had.
We would desire, however, in a feeble way, to remark that these are holiday
times, and that our fighting editor is absent. ¢ Pistols for two " are good
enough in a general way, but to be fired at in this way by a gatling gun in the
“dog days "' is unpardonable.—~Ep. L.J.]
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DIARY FOR AUGUST,

Blavery abolisbed in British Erapive, 1834,
Mon.. "‘lgaxﬁﬁdﬁn%ﬁxf' g 1':57 '
3, Mon......[tattle o s Henry, f
6. Thur....Thos, Seott, 4th C.J, of Q. 1., !VSM.
¥ Frin..., Duquesne, Governor of anads, 1752,
.......1.nst day for 8ling notices for Call,
.olIth Sunday after Teintty, Fort Willlam
Honry eapitulated, 1757,
Battle of Laks Champlain, 1814,
ir Peregrine Maitland, Liont. -Gor., 1818,
attle of Fort Brie, 1814,
.wltglgmzday after Trindly. Bsttle of Detroft,
17, Mo Last day for Call and Admission notices.
) General Hunter, Lieut -Governor, 1799.
Wed.... lilver Bt Lawrence discovered, 1535,

w
o
D

s
2. B, 13th Sunday after Triaity,
8. Mon.,.., Bt. Bartholomew.
23, Francis Gore, Lieut.-Governor, 1806,
2, 14th Sunday after Trinity,
8. e Li0nE Vaeatisn ends,

~_}_E'arly Notes of Canadian Cases.

SUPREME COURT OF JUDICATURE
FOR ONTARIO.

COURT OF APPEAL,

[June 30,
MCMICHARL o WILKIE,
Husivind and wife-~Separate estate —Consvact
oV implication,

The implied obligation to pay off the incum-
brance which, in the case of a conveyance of
land to a person sud juris, is imposed by « Court
of Fyuity is not enforcible against a married
woman. It cannot be said to be a contract or
promise in respect of stparate property,

‘The practice as to giving relief to one defend-
ant against a co-defendant considered.

Judgment of the Common Pleas Division, 19
O.R. 739, reversed.

£ 1), Arinour, Q.C., for the appellant.

W2, P, Clement for the respondent,

IN R TOWNSHIP OF ORFORD ET AL, AND
ToOwNSHIP OF HOWARD,
Drainrage— Musicipal corporations—- Draint:sed

by another municipality—R.5.0. ( 8% ), ¢

&4, 5. 590,

Scction 590 of R.8.0. (1887), «. 184, applies
only to drains strictly so called, that is, to such
outlets as havebeen artificially consructed; and
8 municipality from which surface water flows,
whether by drains or by natural outlets, into a
Ratural water-course, cannot be called on to

Contribute *o the expense of a drainage scheme,

merely because the natural water-course is used
as a connegting link between drains-constructed
under that scheme, and because the druinage
scheme is in part necessitated by the large
amount of surface water brought into the natural
water-course by the municipality in question.

Judgment of ROBERTSON, [., affirmed.

M. Wilson, Q.C., for the appellants,

W. Dougias, Q.C., and /. 4. Walker, for the
respondents,

HAMILTON v. GROESBECK.,

Mas e and servant— Neg ligence—Machinery—
Unguarded saw — “ Moving" —* Defect ¥ —
Factories Act, R.8.0. (1887), c. 208~ Work-
man's Compensation for Injuries Act, R.S.0.
(2887), ¢c. 741.

A defect in the condition of machinery, etc,,
under s, 3 of the Workman’s Compensation for
Injuries Act, R,8.0. (1887}, ¢. 141, means some
defect with reference to the safe operation of the
machine; and where a workman was injured by
falling against an unguarded moving saw ata
time when he was not working at it, and in sach
a manner that no reazonable guard would have
prevented the injury, it was held that he was
without remedy, and that the question whether
the want of a guard might be a defect or not
need not be considered.

The employer’s duty, created by the Act, is
merely to see that the machine is in such a con-
dition that it may be worked with safetv by a
workman using reasonable care and caution.

There being no evidence as to the number of
persons employed on the premises in question,
the court declined to consider the questions
raised as to the construction of the Factories
Act, R.5.0. (1887), c. 208.

Judament of the Queen’s Bench Division, 19
Q.R. 76, affirmed.

Ayleswomrth, Q.C., for the appeliant.

J. A. S. Fraser for the respondent.

THE ATTORNEY-(VENERAL EX REL. RICHARD

Hopws v. THE Niagara FALLS WESLEY
PARK AND CurirTON TraMway Co,

Croum—Injun.ction—Breackh of charter.
The defendants were incorpurated by Letters
Patent uader the Street Railway Act, R.8.0,
(1887), c. 171, which authorised them to con-
struct and operate (on all days except Sundays)
a street railway.
Held (MACLENNAN, JLA., dissenting), that An
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action would not lie by the Crown to testrajn
the defendants from opeiating the road on Sun-
day, the restriction against their doing so seing
at most an implied one, and no substantial in-
jury to the public or an* interference with pro-
prietary rights being shown.

Judgment of the Commaon Pleas Division, 19
O.R, 624, affirmed.

S R Cartioright, Q.C., and A. M. Dymend,
for the appellant

A. . 15l for the respondents.

CENTRAL BANK oF CANADA v, GARLAND.

Bills of « vehange and promissory nates—-Col-
daterad hire receipls— Discount of notes.

This was an appeal by the defendant from the
judgment of the Chancery Division reported 20
O.R. 142, and came on to be heard before this
court (Hacarty, C.J.O.,, BURTON, OSLER, and
MACLENNAN, J].A.) on the 1st of June, 1891,

G H. Watson, Q.C., and C. A. iasten, for

the appeliant.

W. R. Meredith, Q.C.,and /. A. Hilton, for
the respondents.

June 3oth, 1891. The appeal was dismissed
with costs, this court agreeing with the reasons
for judgment given in the court below.,

UNITED COUNTIES OF LEEDS AND GREN-

VILLE ». TOWN OF BROCKVILLE.
Ca ada Temperance Act— Application of jines

—y2 Vict,co 48, 5. 2 (D).

This was an appeal by the plaintiffs from the
judgment of the Queen's Bench Division re-
ported 17 O.R, 261, and came on to be haard
before this court (Hacarty, C.J.O., BURTON,
OSLER, and MACLENNAN) on the 13th of May,
1891,

W. R. Meredith, Q.C., and J. H. Macdonald,
Q.C,, for the appellants.

C. F. Fraser, Q.C., and Aylesworth, Q.C., for
the respondents.

June 3oth, 1891, The appeal was dismissed,
the court being divided in opinion.

Hacarty, C.J.O, and OSLER, ]J.A., thought
that the appeal should be allowedfor the reasons
given by STREET, J., dissenting, in the court
below.

MACLENNAN, J.A, agreed with the majority
in the court below, while BuUrTON, A,
thought that Brockville should recover, but
through the medium of the Crown who should
be added.

WHIDDEN v, JACKSON,

Action—Assignnients Act—
124

i the County Cnurt,

Judgment of the County Court of Huron
affirmed.

Garrow, Q.C,, for the appellant,

S+ H. Coyne for the respondent.

PEUCHEN ». City MUTUAL INSURAKNCE (0,
Insurance—Change of tnlerest.

Where ihe business of a partnership is taken
over by a limited liability company formed for -
that purpose, there is such a change of interest
as to invalidate insurances held by the firm in
the absence of notifization of the change to, and
assent by, the insurance company, though the
members of the partnership hold nearly all the
stock in the limited liability company.

Tudgment of FALCONBRIDGE, [., reversed,

(Fibbons, Q.C., for the appellants.

W Nesbitt and A. M. Macdonneil for the
respondents,

IN RE CENTRAL BANK or CANADA. HOME
SAVINGS AND LoaN CoMPANY's CASE.
Ranks and banking — Shares — Tvansfers —

W inding-up Act,

After a winding-up order has been made, it is
too late for holders of shares, entered as such in
the bonks of the bank, to escape liability by
showing irregularities in transfers to more or
less remote predecessors in title,

A loan company which advances moneys on
the security of shares which are transferred toit
and accepted by it in the ordinary absolute form
cannot escape liability on the ground that itis
merely a trustee for the borrower.

Judgment of ROBERTSON, J., affirmed.

Foy, Q.C,, for the uppellants.

W. R Meredith, Q.C., and £, A. Hilton, for
the respondents.

REGINA 2, SLOAN,

admil officer—R.S5.0.(1887), ¢, 194, . 130,
The right of search given by section 130 of

County Cot:rt—jyr:kdtk'tinﬂ~E uituble claim—" " |
5.0, (1887),¢.

An action askinug for a declaration of rigut to -

rank on an insulvent estate is an action for -
equitable relief, and is not within t4- jurisdiction

Liguor License Act— Right of search—Refusalto |

the Liquor License Act, R.5.0. (1887), ¢. 194,
may be exercised without any preliminary state. -

i
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ment of the purpose for which the search is to
be made. A formal demand of admittance is
sufficient,

Judgment of the County Court of Frontenac
reversed,

o R. Cartwright, Q.C,, for the appellant.

Jvin Mcintyre, Q.C., for the respondent.

GREENWOOD . CROOME,.

Ewidence—Coryroboration — Exvecutors—K.S.0.

(7887 ),¢. 761,5. I0,

‘The fact of possession of certain promissory
notes by one who sets up a claim to them under
an alleged donatio mortis causd is no corrobor-
ation of his evidence in an action by the execu-
tors of the deceased to recover bhack the notes,
especially where for some time before his death
the deceased was in a helpless condition and
the claimant had free access to his papers.

Judgment of the Chancery Division affirmed.

7. Mackensie, Q.C., and DuVernet, for the
appellant.

Haples, Q.C., and W. S. Brewster, for the
respondents.

IN RE TOWNSHIP OF ROMNEY AND TOWN-
SHIP OF TILBURY.

Drainage—Municipal corporations — Munici-
palities intevesied —Constitution of board of
arbitralors—AR.8.0. {1887\ ¢, 184, 5. 389.
Where in a drainage scheme initiated by one

township assessments are made against more

than one other township each township is “in-
terested, ® within the meaning of section 38g of

R.8.0 (1887), ¢. 184, only in the question of its

own assessment, and has no right to appoint an

arbitrator to deal with uther assessments,

‘The scheme of the Act is to make the total
cost of the proposed work fall upon the initiating
municipality, less such sums as may be properly
chargeable against other municipalities for the
benefits received by them respectively, and if
benefit is disproved the attempted charge fails
and does not appear to be re-imposed elsewhere.

Re Townships of Harwich and Raleigh, 20
O.R. 154, approved. Re ZEssex and Rochester,
42 U.C.R, 523, questioned.

Judgment of ARMOUR, C.],, reversed,

Atkinson, Q.C., and C. J. Holman, for the
appellants, .

W. R Mervedith, Q.C., W. Douglas, Q.C.,
and /. 4, Walker, for the respondents.

WiLLIAMS o, TOWNSHIP OF RALEIGH.

Drainage—-Municipal corporations--Neglizence
—-Action,

A corporation adopting and carrying outa
drainage sche.ne without exceeding theirpowers
and without negligence is not liable toan action
for damage- hy one who suffers injury because
of the inefficient character of the scheme.

Judgment ¢ FERGUSON, ]., reversed.

M. Wilsor, Q.C., for the appellants.

W. Douglas, Q.C,, and /. 4. Walker, for the
respondent.

TOWNSHIP OF STEPHEN 7. TOWNSHIP OF

McGiLLiveay.

Drainage-- Municipal corporations—Adjoining
municipalily--Appeal against scheme--R. 5.0,
(2887), ¢. 18¢, 5. 576.

An adjoining tornship cannot be charged
under s. 576 of R.8.0, (1887), ¢, 184, witha pro-
portion of the costs of drainage works which
extend beyond the limits of the initiating town-
ship into the limits of a third township. Itis
only, if at all, when the works are done by a
county covncil under the appropriate provisions
of the Act that an adjoining township ca~ under
such circumstances, be assessed.

Objections to the legality of a drainage
scheme may be taken by way of appeal under
the arbitration clauses of the Act, but they need
not necessarily be so taken, and it is not too
late to set them up in answer to an action.

Judgment of ROSE, J., affirmed.

Moss, Q.C., and M. Wilson, Q.C,, for the
appellants,

W, Nesbittand 4 W, Ayloun-Finlay for the

respendents,
HIGH COURT OF JUSTICE.

Queen’s Bench Divisivn,

‘Divi Court.}
IN RE TiPLING . COLE.
Proiibition—Division Court—judge reserving

Judgment without naming day - Garnishee

summons—R.S.0. ¢. 51, 5. 144,

By s. 144 of the Division Courts Act, R.8.0.,
¢. 51, it is provided that the judge, in any case
brought before him, shall openly in Court, and
as soon as may be after the hearing, pronouuce
his decision ; but if he is not prepared 1> pro-
nounce his decision instanter, he mey , ‘sipone

[June 19,

g Bl D i v

Farah Lonrach.
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Jjudgment and name a subsequent day and hour
for the delivery thereof in writing at the clerk’s
oifice,

Held, that this applies to the judge’s decision
upon the hearing of a garmshee summens;
that it is a most necessary and essential pro-
vision, and a strict compliance with it should
always be observed and enforced.

And where the judge reserved judgment, en-
dorsing the summons “ judgment reserved till "
but did not name a subsequent day and hour
for the delivery therecf, nor adjourn the hear-
ing ortrial of the cause, prohibition was granted
+0 restrain further proceedings,

Shepley, Q.C.. for the primary creditor,

l)ou..grllu Armour for the garnishee.

Appomtments to Omce

bm.RH-l-.
County of Renfrew,

William Moftat, of the Town of Pembroke,
in the County of Renfrew, Esquire, to be Sheriff
in and for the said County of Renfrew, in the
room and stead of William Murray, Esquire,
resigned.

REGISTRAR OF DEEDS,
County of Northumberiand,

Frincis W. Field, of the Town of Coburg, in
the County of Northumberland, KEsquire, to be
Registrar of Deeds in and for the Registration
Division of the West Riding of the said County
of Northumberland, in the room and stcad of
William H. Eyre, Esquire, deccased.

County of |ictoria.

Charles Denroche Barr, of the Town of Lind-
say, in the County of Victoria, Esquire, to be
Registrar of Deeds for the said County of Vic-
toria, in the room and stead of Hartley Duns.
ford, Esquire, deceased.

REFLRLE.
County of Frontenac,

Byron Moffatt Britton, of the City of Kingston,
in the County of F'rontenac, Esquire, one of Her
Majesty's Counsel learned in the law of Ontario,
o be Referee under “The Drainage Trials
Act," 1891 (54 Vict, cap. 51, 5, 2).

POLICE MAGISTRATE.
County of Kent,

Richard Lawrence Gosnell, of the Town of
Blenheim, in the County of Kent, LEsquire,
Barrister-at-Law, to be DPolice Magistrate in

and for the said Town of Blenheir, w:thoug
salary,
ASSOCIATE CORONERS
Conunty of Kent.
James Samson, of the Town of Blenheim, in .
the County of Kent, Esquire, M.D.

County of Oxford.

Charles Reync . Staples, of the Village of -
Princeton, 1n the County of Oxford, Esquire,
M.D.

Andrew Mackay, of the Town of Woodstack,
in the County of Oxford, Esquire, M,D.

Division Court CLERK.
United Counties of Storment; Dundas, and .
Glengarry,

Dougald B. McMillan, of the Township of
Lochiel, in the County of Glengarry, one
of the United * Counties of Stormont, Dup.
das and Glengarry, Gentleman, to be Clerk
of the Second Division Court of the said United
Counties of Stormont, Dundas and Glengarry,
in the room and stead of J. A. McDougald, re-
signed.

IIVISION COURT BAILIFFS,
United Counties of Lecds and Grenville,

Joseph Quiny, of the Village of-Merrickville,
in the County of Grenville, one of the United
Counties of Leeds and Grenville, to be Bailiff
of the Fifth Division Court of the said United
Counties of Leeds and Grer ville, in the room
and stead of Patrick Dowdall, resigred,

County of Victoria,

Archibald J. Smith, of the Village of Woud-
ville, in the County of Victoria, to be Bailiff of
the First Division Court of the said County of
Victoria, in the room and stead of Malcolm
McMillan, remeved from office.

Lonnty of Weliington,

William Henry Mills, of the City of Guelph,
in the Countv of Wellit,_ion, to be Bailiff of
the First Division Court of tiie said County of
Wellington, in the room and stead of Philip
Sprayge, resigned.

Flotsam and Jetsam,

A FIGHT taking place immediately outside 8 ~
' meeting-house,” the large majority of the con-
gregation left to witness it. Held by the Su- ~
preme Court of North Carolina that “the con-

‘gregation was not disturbed by the fuss'—

State v. Kivdy.
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illage of | yeris, the law gives him, at the age of seventy,

Law Sociely OF Upper Cé?;fld-da.

AN VETERAN JUDGE.—Yesterday the Hon,
Henty W. Blodgett, Judge of the National Dis-
trict Coutt and one of the Justices of the Circuit
Court of Appeal, celsbrated his seventieth anni-
versary., Judge Blodgett received his commis-
sion from President Grant in 1871, His judi-
¢ial service having covered a period of twenty

the privilege of retiring on full pay. But Judge
Blodgett will not avail himself of that privilege.
His health is good ; indeed, he never has been
bettar equipped, mentally ot physically, for che
judicial service than he is now. Every secular
day he makes a journey of seventy miles by rail,
arriving in the city by ¢ a.m, and departing for
his home in Waukegan at 5 p.m., holding his
court in the meantime four or five hours. Itis
said with truth that he is thc most industrious
Judge in Chicago. And yet, at the age of
seventy, he realizes no need of the two or three
months’ vacation every summer that is neces-
sary to enable the younger judges of the State
courts to rev. jerate their exhausted energies.
It is in this life of active occupation that the
distinguished jurist finds his chief enjoyment.
“] don't tex how I could get on without my
routine work,” he says. “and the fact that 1
have gained the threescore and ten will not
change my course at all."—Chicage Legal Ad-
TRECH

LITTELL'S LIVING AGE., The numbers
of 7he Living Age for July r8th and 25th con-
“tain Social Aspects of Amertcan Life, and The
Bowmbardment of Iquique, Nénete ath Century ;
Avchbishop Magee, Forénightly ; A Diligence
Journey in  Spain, National; The Simian
Tongue, New Review, Jewish Colonies in
Spain, Rlackwaod ; On the Swiss-French Fron-
tier. Cornkitl; Moltke as a Man of Letters,
The Rise of Bri -un Lominion in India, by Sir
ALFRED Lyaly, and Extracts from some Un.
published Letters of Charlotte Bronte, Macmii-
{un: Richard Jefferies, and The Marriage of
Frances Cromwell, Zemgple Bar; Richard jef-
fories, Zongwman's ; The Inns of Court, Gentle-
man's; Statermen of Europe : Austria, Leisure
Hour ; with instalments of “Two Old Men,”
“ Mehssa's Tour,” * Miss Wintev's Hero,” and
“Madame La Commandante,” and poetry.

For fifty-two numbers of sixty-four large
payges each (or more than 3,300 pages a year)
the subscription price ($8) is low; while for
$10.50 the publishers offer to send any one of
the American $4.00 monthlies or weeklies with

Law Society of Upper Canada.

The Living Age for a vear, both postpaid.
Littell & Co., Boston, ate the publishers.

THE LAW SCHOOL,
1891,

e

LEGAL EDUCATION COMMITTEE.

CHARLES Moss, Q.C., Chairman,
W. BARWICY E. MARTIN, Q.C,
Joun Hoskin, Q.C. W, R. MEREDITH, Q.C,
Z. A, LasH, Q.C. W. R. RIDDELL,
C. Macpoucaty, Q.C.  C. H. RITCHIE, Q.C.
F. MAcKELCAN, Q.C C. RoBINSON, Q.C,
J. V. TEETZEL, Q.C,

This notice is designed to afford necessary
information to Students-at-Law and Articled
Clerks, and those intending to become such, in
regard to their course of study and examina-
tions. They are, however, also recommended
to read carefully in connection herewith the
Rules of the Law Society, copies of which may
be obtained from Principal of the Law School,
Osgoode Hall, Toronto,

Those Students-at-Law and Articled Clerks,
who, under the Rules, are required to attend the
Law School during all the three terms of the
School Course, will pass all their examinations
in the School, and are governed by the School
Curriculum only. Those who are entirely
exempt from attendance in the School will pass
all their examinations under the existing Cur-
riculum of The Law Society Examinations as
heretofore. Those who are required to attend
the School during one term or two terms only
will pass the School Examination for such term
or terms, and their other Examination or Exam-
inations at the usual Law Society Examinations
under the existing Curriculum,

Provisivn «.ll be made for Law Society
Examinations under the existing Curriculum as
formerly for those students and clerks who are
wholly or partially exempt from attendance in
the Law School.

Each Curriculum is therefore published here-
in accompanied by those directions which ap-
pear to be most necessary for the guidance of
the student.
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CURRICULUM OF THE LAw SCHOOL, OSGOODE
HaLL, TORONTO.

Drincigal, W. A, REEVE, M.A, Q.C/

E. D. ARMOUR, Q.C.

A, H. MarsH, B.A,, LL.R, Q.C.
R. E. Kinosroru, M.A, LL.B,
P. H. DRAYTON,

Lectinrrse

The School is established by the Law Society |
of Upper Canada, under the provisions of rules |
passed Dby the Society with the assent of the
! entered upon the fourth year of their course as

Visitors,

Its purpose is to promote legal education by |
affording instruction in law and legal subjects
. Articled Clerks, attendance at the School for -

1o all Students entering the Law Society.

The course in the School s a three years’
course. The term commences on the fourth
Monday in September and closes on the first
Monday in May; with a vacation conmmencing
on the Saturday before Christmas and ending on
the Saturday after New Year's Day,

Students before entering the School must |
¢ Law Schoc!, may elect to attend the School,

have been admitted upon the Looks of the Law

Society as Students-at-Law or Articled Clerks, |
- those under the existing Law Society Curri.

Adnussion is to be gained during Easter and
Trinity terms only. The steps required to pro-
cure such adinission are provided for by the
vules of the Society, numbers 126 to 141 inclu-
sive. .

The School term, if duly dttended by a

Student at-Law or Articled Clerk i aliowed as :
! the School during one term only, will attend
during that term which ends in the last year of

part of the term of attendance in a Barristers
chambers or service under articles.

The Law School examinations at the close of ;
! bers or Service under Articles, and will be
! entitled to present himself for his final exam.
| ination at the close of such
! although his period of attendance in Chambers
{ or Service under Articles may not have expired.
t In like manner those who are required to attend

the School termy, which include the work of the
first and second years of the School course re-
spectively, constitute the First and Second
Intermeadiate Examinations respectively, which
by the 1ules of the Law Society, each student
and articled clerk is required to pass during his
course ; and the School examination which in-
cludes the work of the third year of the School
course, constitutes the examination for Call to
the Dar, and admission as a Solicitor,

Honors, Scholarships, and Medals are award-
ed in connection with these examinations,
Three Scholarships, one of $100, one of $6o,
and one of $40, are offered for competition in
connection with each of the first and second
year's examinations, and one gold medal, one
silver mzdal, and one bronze medal in connec-
tion with the third year's examination, as pro-
vided by rules 196 to 208, both inclusive,

The following Students-at-Law and Articled

Clerks .are exempt from attendance at th
School,

1. All Students-at-Law and Articled Clerks
attending in a Barrister's chambers or serving
under articles elsewhere than in Toronto, a
who were admitted prior to Hilary Term, 188¢.

2. All graduates who on the asth day of June, -
188g, had vntered upon the secomd year of their
course as Students-at-Law or Articled Clerks,

3. All non-graduates who at that date had .

Students-at-Law or Articled Clerks, .
In regard to all other Students-at-Law and -

one or more terms i3 compulsory as provided -
by the Rules numbers 155 to 166 inclusive,
Any Student-at-Taw or Articled Clerk may

i attend any term in the School upon payment of

the prescribed fees,
Students and clerks who are exempt, either
in whole or in part, from attendance at The

and to pass the School examinations, in lieu of

culum, Such election shall be in writing, and,

i after making it, the Student or Clerk will Le
i bound to attend the lectures, and pass tne
| School examination as if originally required by
i the rules to do so.

A Student or Clerk who is required to attend

his period of attendance in a Barrister’s Cham.

term . May,

during two terms, or three terms, will attend
during those terms which end in the last two,
ot the last three years respectively of their per-
iod of attendance, or Service, as the case may
be.

Every Student-at-Law and Articled Clerk
before being allowed to attend the School, must
present to the, Principal a certificate of the Sec-
retary of the Law Society shewing that he has
been duly admitted upon the books of the
Society, and that he has paid the prescribed fee
for the term.

The Course during each term embraces lec-
tures, recitations, discussions, and other oral

|

[y
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- methods of instruction, and the holding of moot
courts under the supervision of the Principal
and Lecturers,

-'li.;'tiwr'{Socz‘eij/ éf Upper Canada.

During his sttendance in the School, the
Student is recommended and encouraged to
devote the time not occupied in attendance
upon lectures, recitations, discussions or moot
courts, in the reading and study of the books
and subjects prescribed for or dealt with in the
course upon which he is in attendance. As
far as practicable, Students will be provided
with room and the use of books for this
purpose.

‘The subjects and text-hooks for lectures and
exannations are those set forth in the follow-
ing Curriculum :

FIRST YEAR,

Contracts.
Smith on Contracts.
Anson on Contracts.

Real Property.
Williams on Real Property, Leith's edition.

Common Law.
Broom’s Common Law,
Kerr's Student’s Blackstone, Books 1 and 3,
Equity.
Snell's Principles of Equity.

Statute Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed by
the Principal,

SECOND YEAR. .

Criminal Law.
Kerr's Student’s Blackstone, Book 4.
Harris's Principles of Criminal Law,
Real Property.
Ker’s Student’s Blackstone, Book 2.
Leith & Smith’s Blackstone.
Deane’s Principles of Conveyancing.
Personal Proferty.
Williams on Personal Property.

Coniracts and Towrts,
Leake on Contracts,
Bigelow on Torts—English Edition.
Eguity.
H. A, Smith's Principles of Equity.
Evidence,
Powell on Evidence,

Canadian Constitutional History and Law,
Bourinot's Manual of the Constitutional His-
tory of Canada. O'Sullivan’s Government in

Canada.
Practice and Procedure,

Statutes, Rules, and Orders relating to the
jurisdiction, pleading, practice, and procedurs

uf the Courts.
Statute Law.

Such Acts and parts of Acts relating to the
above subjects as shall be prescribed by the
Principa),

THIKD YEAR.
Contracts.
Leake on Contracts.
Real Property.
Dart on Vendors and Purchasers.
Hawkins on Wills,
Armour on Titles,
Criminal f.aw.
Harris’s Principles of Criminal Law
Criminal Statutes of Canada.
Equity.
Lewin oun Trusts,
Torts.
Polleck on Torts.
Smith on Negligence, 2nd edition
Evidence,
. Best on Evidence,
Commerctal {.aw.
Benjamin on Sales.
Smith's Mercantile Law.
Chalmers on Bills.
Private International Law.
Westlake's Private International Law.
Construction and Operation of Statutes,
Hardcastle's Construction and Effectof Statu-
tory Law,
Canadian Constiiutiona! Law,
British North AmericaAct andcasesthereunder.
Practice and Procedure.

Statutes, Rules, and Orders relating to the

jurisdiction, pleading, practice, and procedure

of the Courts.
Statule Law.

Such Acts and parts of Acts relating to each
of the above subjects as shall be prescribed by
the Principal.

During the School term of 1890.91; the hours
of lectures will be ¢ a.m.; 3.30 p.m,, and 4.30 p.
m., each lecture oceupying ons hour, and twn lec-
tures being delivered at each of the above
hours,




Friday of each week will be devoted exclu-
sively to Moot Courts, Two of these Courts
will be held every Friday at 3.30 p.m., one for
the Second year Students, and the other for the
Third year Students. The First year Students
will be required to attend, and may be allowed
to take part in one or other of these Moot
Courts,

Printed programmes showing the dates and
hours of all the lectures throughout the term,
will be furnished to the Students at the com-
mencement of the term.

GENERAL PROVISIONS.

The term lecture where used alone is in-
tended to include discussions, recitations by,
and oral examinations of, students from day to
day, which exercises are designed to be promi-
nent features of the mode of instruction.

‘The statutes prescribed will be included in
and dealt with by the lectures on those subjects
which they affect respectively.

The Moot Courts will be presided over by
the Principal or the Lecturer whose series of
lectures is in progress at the time in the year
for which the Moot Court is held. The case to
be argued will be stated by the Principal or
Lecturer who is to preside, and shall be upon
the subject of his lectures then in progress, and
two students on each side of the case will be
appointed by him to argue it, of which notice
will be given at least one week before the argu-
ment. The decision of the Chairman will be
pronounced at the next Moot Court, if not given
at the close of the argument.

At each lecture and Moot Court the rolf will
be called and the attendance of students noted,
of which a record will be carefully kept.

At the close of each term the Principal will
certify to the Legal Education Committee the
names of those students who appear by the
record to have duly attended the lectures of
that term.  No student will be ce:tified as hav-
ing duly attended the lectures unless he has
attenaed at least five-sixths of the aggregate
number of lectures, and at least four-fifths of
the number of lectures of each series during the
term, and pertaining to his year, 1f any student
who has failed to attend the required number of
lectures satisfies the Principal that such failure
has been due to iliness or other good cause, the
Principal will make a special report upon the
matter to the Legal Education Committee,

after the close of the term upon the subjects and

text books embraced in the Curriculum for thag  §

term.

The percentage of marks which must be
obtained in order to pass any of such exemina-
tions is 55 per cent. of the aggregate number of
marks obtainabic, and 29 per cent, of the marks -
obtainable on each paper, ;

Examinations will also take place in the week
cummencing with the first Monday in Septems -
ber for students who were not entitled to present .
themselves for the earlier examination, or who :-
having presented themselves thereat, failed in
whole or in part. .

Students whose attendance at lectures has

been allowed as sufficient, and who have failed . |

at the May examinations, may present them-.
selves at the September examinations at their .
own option, either in all the subjects, or in -
those subjects only in which they failed to
obtain 55 per cent. of the marks obtainable in
such subjects. Students desiring to present
themselves at the September examinations
must give notice in writing to the Secretary of
the Law Society, at least two weeks prior to
the time fixed for such examinations, of their
intention to present themselves, stating whether
they intend to present themselves in all the
subjects, or in those only in which they failed -
to obtain 55 per cent. of the marks obtainable,
mentioning the names of such subjects, .
Students are required to complete the course -
and pass the examination in the first term in
which they are required to attend before being
permitted to enter upon the course of the next ™
term.
Upon passing all the cxaminations required
of him in the School, a Student-at-Law or
Articled Clerk having observed the require-
nteuts of the Society's Rules in other respects
becomes entitled to be called to the Bar or *
admitted to practise as a Solicitor without any .
further examination,
The fee for attendance for each Term of the
Course is the sum of $1o, payable in advance
to the Secretary. )
Further inforination can be obtained either -
personally or by mail from the Principal, whose .
office is at Osgoode Hall, Toronto, Ontario.




