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JUNE 117, 1882. No. 24.

LOCAL JUDGES.

JuIihe following gentlemen, being Judges and
OF Judges of the several County Courts of
Cogey 876 gazetted « Local Judges of the High
™" under the provisions of sect. 76 of the

‘mﬁo Judicature Act, 1881 :—
forg . gsteR Gowan, Simeoe; David S. McQueen, Ox-
Flon . D"h?ﬂ J. Jones, Brant; William Miller, Wa-
“l‘th' avid J. Hughes, Elgin; George M. Boswell,
Op, w mberland and Durham; Zaccheus Burnham,
R‘)bin;,; John @G, Stevenson, Ialdimand; Charles J.
Danigy M, Lambton : Gordon W. Leggatt, Essex ; James
Rellry s Prescott and Russell ; Daniel H. Lizars, Perth;
Joby g acpherson, Grey; John Deacon, Renfrew;
Thoy, . ;- in&smill, Bruce : Alexander F. Scott, Peel;
willi:’a iller, Halton ; Robert Dennistoun, Peterboro;
lliotth.' Wilkison, Lennox and Addington ; William
DR blddlesex; Walter McCrea, District of Algo-
Benjjqe0eTt P. Jollett, Prince Edward ; William S.
Wiuiam’ Lanark ; William Warren Dean, Victoria;
Norggy," Ar Ross, Carleton; Thomas B. MacMabon,
en;. James S. Sinclair, Wentworth; Kenneth
Deljpg Vm' York ; Edmund J. Senkler, Lincoln ; Cor-
+ Price, Frontenac ; Jacob F. Pringle, Stor-
Herb;n“ndu and (Hlengarry; Archibald Bell, Kent;
A Lay; 8. Macdonald, Leeds and Grenville ; Thomas
'er, Hastings; George Baxter, Welland.

JUNIOR JUDGES.

Jﬁ:o T®e McK. Clark, Northumberland and Durham;;
T d, York ; John A. Ardagh, Simcoe; Isaac F-
thony’ I:c":n; Austin C. Chadwick, Wellington ; An-
rig Rob, urse, Waterloo ; Geo. H. F. Dartnell, Onta-
tey, 1 Tt Lyon, Carleton ; Frederick Davis, Middle-
} % Baldwin Fraleck, Hastings.

4 NOVEL JUDICIAL DUTY.

“Jy di:im"li‘?‘cllmeni; recently circulated, entitled
Reforms, proposed by the Commission

aby 01 Codification of the Statutes” consider-
g Anges in established procedure are sug-
a 1 There is one feature of the « Reforms”
“kely 2‘: we imagine, our Judges will be
of stand aghast. At p. 97, “errors
cnl‘m‘)n, of drafting, and all faults of cali-
Courgy When apparent, arve corrected by the
thermselves," &c. TFaults of caligraphy
8pparent that the Judges have fre-
Send down records in order that
a mn.mship may be rendered legible,—that
by on ®Cipherable document may be replaced

® that can be deciphered. It was onlya

80
q‘lenuy

few days ago that the Hon. Mr. Justice Johnson,
to the great amusement of the Bar, held up a
paper in Court, and asked whether any optical
aids existed by which its contents could be
ascertained,

THE LAWS AGAINST BODY SNATCHING.

The Scientific American complains of the se-
verity of the laws against robbing grave-yards
in order to procure subjects for dissection, and
says it is a false sentimentality that makes us
unwilﬁng to see the remains of our relatives
mutilated. If this be true, medical men should
be the first to demonstrate their superiority to
such scruples, and we think, therefore, the sug-
gestion which our contemporary proceeds to
make is a good one. It is this: «Let every
medical student solemnly swear, as he stands
with uplifted scalpel betore his first subject,
that in return for the privilege of dissecting
others, he agrees to give up his own body after
death for a like purpose. The medical frater-
nity owe it to their successors to form a mutual
dissecting league, and thus render themselves
independent of the general public.” Besides the
advancement of science, dissection presents
some incidental advantages, for while burning
and burying alive are possible, vivisection
is not to be feared, for it is said that the first
stroke of the scalpel will detect the faintest
spark of lingering life.

NOTES OF CASES.

COURT OF REVIEW.
MonTrEAL, May 31, 1881.
JonnsoN, ToRRANCE, RAINVILLE, JJ.

{From C. C., St. Francis.
MILLIKEN, es qual. v. BEARD,
Accession—Rights of owner of material which has
been used to form a thing of a new description.

The plaintiff inscribed in Review from a
judgment of the Circuit Court, District of 8t.
Francis, Doherty, J., Jan. 31, 1882.

JomxgoN, J. The plaintiff revendicated a
quantity of lumber. The defendant pleaded
that he had made it into shingles; and he
wants to apply the law s0o as to com-
pensate the value sought to be recovered
by the plaintiffi by the value of the
workmanship. This is really the only
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question in the case; for though he pleaded
also a permission, and there was a qualified
permission, there can be no pretence that the
defendant ever acquired the right to take these
cedar stumps which belonged to the plaintiff,
and convert them into shingles without paying
him anything for the material. The judgment
dismissed the plaintiff’s action, regarding the
permission as proved. We do not take the
same view of the evidence. The conclusion of
the action asked for the thing revendicated or
for $125 as the value of the thing. Under the
law regarding the right of accession in relation
to moveable property, of which article 435 C.C.
is the principal expression-—as relied on by the
defendant—we say now, as we said at the hear-
ing, that this is in principle and effect an ex-
propriation, and the defendant cannot expro-
priate or acquire in his own person the right of
property, without first paying the original pro-
prietor. He should have pleaded in good faith,
and offered the $125. We therefore reverse, and
condemn the defendant to pay the value ($125);
and costs below, and here.
Brooks, Jamirand & Hurd, for plaintiff.
Hall, White § Panneton, for defendant.

COURT OF REVIEW.
MoxTrEAL, May 31, 1882.
Jounson, TORRANCE, RAINVILLE, JJ.
{From C.C., Beauharnois.
LABERGE V. RODIER.

Rente viagére—Action by transferee—Opposition @
fin de charge by transferor.

The case was inscribed by the plaintiff, in
Review of a judgment of the Circuit Court,
Beauharnois, Bélanger, J.

Jomnsox, J. The plaintiff is cessionnaire of a
rente viagere due by defendant under his title
from the Sheriff.

An old lady by the name of Marguerite Géli-
neau—at least that was her maiden name—
widow of Pierre Emard—was entitled to this
rente, under a donation made by her and her hus-
band, and the property chargeable with it had
changed hands several times until it got into
the possession of the defendant under & sheriff’s
sale ; but it was still chargeable with the rent—
an opposition @ fin de charge having been allow.

ed. Before the gheriff’s sale the old lady had

sold her right to the plaintiff in this case; and

after the sheriff’s sale he, the present plainﬁﬁ’
-ignified the transfer to the defendant, who, on
being sued for the amount by the transfer¢®
the present plaintiff, contends that the title't0
the rente in question is not the transfer to the
plaintiff ; but the judgment on the oppositio?
ajin de charge, which was made by Marguerité
Gélineau, and granted to her in her own nam¢
The Court is of opinion that the judgment on
the opposition is not the foundation, or the
only foundation, of Marguerite Gélineau'’s right-
That judgment only preserved the right, what-
ever it might have been ; and its having bee®
transferred to Laberge did not prevent its bein8
asserted in her name by the opposition; 85
the signification by plaintiff of the transfer to
him after the sheriff s sale can make no differ”
ence. The action itself would have been suffi-
cient notice apa.t from the question of costé-
Therefore, we must reverse this judgment which
maintained the defendant’s plea.
T. Brossoit, for plaintift.
L. A. Seers, for defondant.

COURT OF REVIEW.
MoNTREAL, May 31, 1882-
JounsoN, TorrRANCE, RAINVILLE, JJ.

[From S.C., Ottawa.
WriGHT v. MOREAU et ux.

Rentes constituées— Liability of détenteur.

The détenteur of a property subject to a constituted
rent is mot personally liable therefor, in the
absence of any personal undertaking on his
part.

The inscription was by the defendant, in Re~
view of a judgment rendered by the Superiof
Court, District of Ottawa, McDougall, J., Jan-
26, 1882.

Jouxson, J. The question in this case is 0n€
of extreme simplicity. On the 4th Novembes
1833, Wright, or his predecessors, sold to the
father of the present defendants, a lot of land.
On the 22nd July, 1869, the father gave to his
son and to his wife the same lot subject to#
life rent to the donor. In this donation ther®
is no mention whatever of the rente constilué?
for which the present action is brought against
the defendants, to recover from them persoﬂ‘l'
ly. The only point made at the hearing wab
that the plaintiff, who is trying to recover 8
rente constituée created by the first deed, has B




THE LEGAL NEWS,

187

Personal action now against the defendants, in
e. absence of any, personal undertaking “on
e‘_r part ; but merely the action hypothécaire

38ainst them as detenteurs. 1t was answered that

sz Art-.99 of the Coutume de Paris, there is a per-

Dal liability ; but it is clear that that article

:es ot apply to mere rentes constituées ; article

0 of the Coutume makes that quite clear; and
':r;::mmentary on it of Mr. Ferriére is in these
" de a : « Cet article a été mis a la réfon.nation
Prée coutume pour servir d’interprétation au
m‘édent; mais parce que Particle précédent

e: Peut entendre que des rentes foncieres, et au-
rente‘;harges. réelles et annuelles, et non dee

¢ die constituées A prix d’argent, et que ce qui
°0nstl' en cet article ne convient qu'aux rentes

ituées, il a 6té ajouté trés mal-a-propos

o u‘is réformateurs, comme plusicurs autres.”
supe ;t Ferriere is of opinion that Art. 100 is
any :1 uous, and there never could have been
reach Oubt, even without it, that Art. 99 never

&d to rentes constituées.

. den the plaintiff made further answer that
oblj ef?ﬂdant had acknowledged the personal
ﬂothgiatl()l-], an‘d made a payment. There is

" el’lg in this. He made a payment of his

T's debt—not of his own.
Judgment reversed.

Laflamme & Co., for plaintiff.

4 Rochon, for defendant.

COURT OF QUEEN’S BENCH.

b MoxTREAL, Sept. 23, 1881.-
ORION, C.J,, Mok, RamsAy, Tissier & Cross, JJ.
R

ECHETTE (deft. below), Appellant, and La
Compacyie Manvracturikre de ST. Hya-
CINTRE (plft. below), Respoudent.

Servitude — Land on lower level —C. C. 501.
action en démolition de nouvel ceuvre lies
against the owner of land on a lower level of a
8ream, who has built a dam so as to obstruct the
Fow from o higher level, and thus weaken the
Power which has been previously used by the
OWner of the upper level to propel his machin-

7, Y-
Jact that the work complained of has been com- |
Pleted does not affect the right of action for its

lition, .

T, .

Statute, Consol. Stat. L. C., Cap. 51, which

Provides that proprietors of lands may improve i

courses adjoining them, and may erect

dams, etc., but shall pay damages, to be ascer-
tained by experts, which result from such works
to others, does mot apply to the case where the
owner of the upper level already has works in
operation, and does not deprive him of the
action en démolition.

The appeal was from a judgment of the Supe-
rior Court, District of St. Hyacinthe, Nov. 4,
1880, maintaining an action en démolition de
nouvel auvre.

Ramsay, J. (diss.) This is an action en démoli-
tion de nouvel ceuvre and for damages. There
does not appear to me to be anything particular-
ly mysterious or difficult in understanding the
nature of this action, nor am I aware that the
Code has in any way modified it. Like all other
civil actions no sacramental words are required
for its validity, but the plaintiff must expressin
ordinary language what is necessary to obtain
it. . The code has, therefore, said nothing more
in this respect than was said in the Judicature
Act of 1849. The learned judge in the Court
below scems to have been desirous of escaping
from the dictum of the Privy Council in the
case of Brown V. Gugy, (2 Moore's P. C. cases,
p- 341, N. 8.) and I do not wonder at it. But the
proper mode of getting over such adifficulty is
to put in question the correctness of the
decision. I think it may safely be said that
neither the Roman law nor any other law laid
down the rule that a work could not be demo-
lished on an action brought after the work was
finished. What the Privy Couucil found was that
the Roman interdict was given where there was
gshown to be a possible injury. The interdict
obliged the party who was making the construc-
tion to give security that if it proved injurious
he would demolish and pay damages. The work
being finished, such an interdict would have
been of no use. Notobserving this distinction,
the Privy Council have unfortunately been in-
duced to say : « By theold French law in force in
Lower Canada, the action dénonciation de nouvel
ceuvre, can only be brought by a person to stop
the progress of awork, which, if completed,
would be injurious to him. Such action must be
brought whilst the work is in progress.” I do
not know if my colleagues concur in the view I

| take, but I presume they do, as they are going

to confirm.
The judgment of the Court below gave the
plaintiff $100 damages, and ordered the demo-
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lition of defendant’s dam (the work complained
of), 80 as not to exceed 22 jnches in height. The
defendant appeals. Both parties set forth their
titles, which call for no special remark. I pre-
sume it was intended to basc some argument on
the former rights of Seigniors to the whole water
powers, and therefore to the right of extending
their works beyond the limits of any particular
property. It seems to me that all claims depen-
dent on these rights, except in so far as these
rights were actnally being exercised at the time,
have been swept away by the Seigniorial legisla-
tion, and we have therefore to examine into the
contestation of two riparian proprietors who
stand on a perfectly equal footing.. The diffi-
culty appears to arise in this way—the Appel-
lant, A manufacturing company, possessed of
very extensive water privileges above the line
of defendant’s property, complains that the de-
fendants have maliciously put a dam, useless to
them, which, however, obstructs the flow of
water from their tail-race, and thus weakens the
power by which their machinery is propelled.
To this defendants, in effect, answer, that they
have only exercised their rights as riparian pro-
prietors, and that if any damage is caused they
are not responsible, that in fact they have not
stopped the natural flow of the water, but that
the plaintiff has, by increasing his own works
above, directed the waters of the river out of
their natural course, and so created an artificial
accumulation of water which can only escape
by the tail-race; that furthermore, by these
works of plaintiff, detendants were obliged to
construct the dam complained of by plaintiff in
self-defence, for that plaintiffs new works had
deprived defendants of the water that would
naturally have flowed to their mill. Defendants
also deny that there was any damage. In addi-
tion to this they plead that they can at all events
only be condemned to damages, for that by a
statute, styled—* an act respecting the Improve-
ment of Water-courses,” a proprietor may im-
prove the water-power opposite his own property
to the destruction not only of his neighbour's
property, even if it be a water-power, and that for
thissuch proprietor is only liable in damages,and
that he cannot be compelled to remove the ob-
noxious structure. Moreover, these damages can
only be established by an ezpertise. I am not
surprised that the Act in question should form
matter for extraordinary pretensions. It is a

wonderful piece of legislation, and appears t0 be
the work of some one equally ignorant of the
laws of nature, of those of this country, and ©
the general principles of jurisprudence. I don’
know the particular history of this Act, put !
fancy its existence can be readily explained.
fist graced our Statute-book in 1856, bein8
sanctioned on the 1st of July of that year, eleve?
days after the Seigniorial Act of 1854 had bee?
“further amended.” Evidently it occurred
some acute person that the Seigniors beibg
deprived of their riparian rights they woul
devolve to the Crown, and that it was desirabl®
to present them to his electors. The mode W8
immaterial, and hence we have the statute
in question. I cannot think that the Act c8?
have any further significance than i:his-—fvh“t
each riparian proprietor should possess the
water-privilege opposite his own land, 8B
that it any one sought to obtain damsge®
from him for an injury done, these damsg®®
should be established by an ezpertise. To inter
pret the Act to mean that there was to be o 86°
tion but this for damages, no matter what a pro”
prietor might do under pretext of improving s
water-course, would be at once to destroy
notions of property and any possible object, that
can be avowed, in favour of the Act. Agsidy
the estimation of damages has been made bY
ezpertise, and therefore it would appear that all
technical objections to the action are dispo8
of, and we have only to enquire as to the merits:
"These present serious difficulties, for the ques”
tion of fact is rather complex. We have to 0~
sider the effect of the extension by plaintiff of
dam No. 1, and also the effect of the dam com”
plained of. .
With regard to the first of these works, it 18
evident that however practically correct the
defendants’ objection may be to the extensiol
of dam No. 1, and the restraining of the wate’
so collected down to the point of division ©
their line and that of plaintiff, it can have B9
effect in this case. Defendants have endufe‘?'
nay they have concurred in the existence of thi®
work. They have themselves constructed a18%
almost parallel, of the same sort, which runs uP
the river higher than their division line, comin8
constantly opposite the property of the plaintiﬁ'
Again, they have joined the ¢nd of the quai de
No. 3, with their dam, and make use of it. Ther®”
fore it is clear they cannot mix up this questio®
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:;e:;he effects of the digue du No. 1, with the
t of the dam complained of by plaintiff. We
whve then the simple question betore us, namely,
ether the work constructed by defendants has
;;&il‘fe'ned materially with the water-power of
o MOt Tn support of the action we have the
flm‘m of the experts favorable to plaintiffs
®tensions. This opinion is, of course, entitled
irsrm attention ; but its force depends en-
su Y on the reasons put forth by experts in
POt of their opinion, and the measures
i:: have taken to arrive at a correct conclx}-
°pin.‘ If there be no reasons given for their
'on, and if the proces-verbal of their pro-

gs gives the Court no idea of the things
Opin did. to verify the facts on which their
evi lon is based, we can only be guided by the
ence, unless we are to delegate our functions

¢8e mechanical engineers. Now if we turn

the evidence of plaintiff it is impossible to say
3% by it, even standing alone, the action is
:Oved' It would perhaps be going too far to
Y that there is no evidence, for certain facts
e_DOBitive]y sworn to that go to maintaining

¢ :‘ fltiﬁ"s pretensions,but these factsare not con-
Wittve' The witnesses are, one and all, people
out scientific education, and cvidently un-

a s:_ %o express their meaning intelligibly about
lentific fact, the value of which they have
oth Bed to appreciate by experience. On the
I hand we have the facts so unsatisfactorily
Vanced, contradicted by witnesses better pre-
no ed to give evidence than those of plaintiff, if
vmore trustworthy. It seems to me that plain-
. ha_ﬂ shown that possibly, nay probably, he is
ulso*’:'ng by the dam complained of. I think
king hat the question in issue is of the simplest
cﬁut.i, and that if the experis had used proper pre-
ons,which they may have done, and report~
ena;‘llem to the Court, we should have been
clugi ed readily to arrive at a satisfactory con-
Yeve on. T would therefore set the report aside,
"epo:? the judgment and charge ezperis to
a8 to the effect of the dam on the water-

it ::r of plaintiff, and as to the damage it causes,
actj, Y. The only alternative is to dismiss the
eon: To maintain the action is to hold that
pre‘:'h?ence satisfactorily establishes plaintiff’s
it didntlons’ but the reference to the experts shows
o Dot, and on looking at their report we .bave
'llen:n al!ditioual fact. They deliver the judg-
Which the Court adopts on their authority

they

without a single fact. In the case of Ellice v.
The Board of Works, decided about eighteen
years ago, this Court held that the opinion of the
Provincial arbitrators, unsupported by reasons,
added nothing to the case,although they visited
the locality and gave their opinion as ezperts
under a special provision of the Statute. To
arrive at any other conclasion is to make the
experts the actual judges of the case.

Tgssier, J. Les principales qliestions qui se
présentent dans cette cause sont de 8AVOIr :
lo. Si la Compagnie manufacturiére de St.
Hyacinthe, qui posséde le fonds supérieur avec
un pouvoir'd’eau en exploitation, peut se plain-
dre du rcfoulement ou reflux des eaux, causé
par le possesseur du fonds inférieur & cause
d’une nouvelle construction ou barrage par ce
dernier; 20. Si la Compagnie manufacturiére
ayant la premiére, mis en opération 13 des usi-
nes et moulins, doit étre protégée contre 'appe-
lant Jsaie Fréchette dont les usines et moulins
ont &té construits longtemps aprés ceux de l'in-
timée.

La Compagnie manufacturiére de St. Hyacin-
ithe allégue dans son action contre l'appelant
Fréchette, qu'elle est en possession de moulins
mus par les eaux de la riviére Yamaska depuis
60 ans ; elle cite et produit ses titres de pro-
priété et ceux de ses auteurs, qui remoutent
jusqu'a 1816 ;—qu'en 1878, Isaie Fréchette, qui
posséde le fonds inférieur, a construit dans le
lit de la riviére un barrage, ou & élevé sa chaus-
gée qui fait remonter et refluer Feau dans le
canal d'échappement de la Compagnie manu-
facturiére, ce qui a l'effet de retarder la marche
des roues et turbines de ses moulins. Elle con-
clut & ce qu'il soit ordonné au dit sieur Fre-
chette d’abaisser la dite chaussée ou barrage, ou
de les démolir, et de payer en outre $1,000 pour
les dommages soufferts.

A cette action, le sieur Fréchette a opposé
diverses exceptions, par lesquelles il appert
qu'il &, par lui et ses auteurs, acquis cette pro-
priété qu'il posstde, et que ses moulins y ont
été mis en opération depuis 1851, c’est-a-dire
plus de 30 ans aprés la date de l'acquisition des
auteurs de la Compagnie manufacturiére de St.
Hyacinthe. :

Ces deux propriétés en exploitation sont du
méme coté de la riviére Yamaska; celle du
sieur Fréchette est sur le fonds inférieur, et re-
coit une partie des eaux de cette rividre dont
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la Compagnie manufacturiére se sert comme
force motrice et qu’elle renvoie, par son canal
d’échappement, vers les moulins du sieur Fré.
chette, qui se trouvent plus bas dans le cours
des eaux de cette rivitre. Chaque partie, d’a-
prés la preuve et un plan qui Pexplique, ex-
ploite les eaux de cette rivitre vis-a-vis du fonds
dont il a la propriété riveraine. Le sieur
Fréchette recoit toute la partie des eaux dont
la Compagnie manufacturiére se sert et, de plus,
une autre partie, A I'aide d’'une chaussée qu'il a
fait construire en travers de la rivicre Yamaska,

Un peu avant 1878, la Compagnie manufac-
turiére batit un nouveau moulin, et allongea sa
chaussée ou barrage dans une partie de’la ri_
viére vis-A-vis de son tcrrain, et amena plus
d’eau dans son canal ou coursier, mais en la re-
mettant toujours ) son cours naturel par le
canal d'échappement.

En 1878, le sieur Fréchette exhaussa un
barrage sous ses moulins d’au moins deux pieds
de haut; la conséquence fut que Peau reflua
vers les roues motrices ou turbines des moulins
de la Compagnie, et en retarda la marche régu-
liére en causant dommage A cette derniére.

De 14 la présente action, qui tut significe peu
de temps apres.

Le défendeur Fréchette objecte, en premier
lieu, que la Compagnie n’a pas, en loi, la pré-
sente action en démolition de ce nouvel ceuvre,
parce que l'ceuvre était déjd accompli. Elle
invoque le droit romain, en comparant cette ac-
tion & I'un des interdits du droit prétorien.

Sans entrer dans une longue discussion sur
ce point, il me semble qu’il y a 1A une confu-
sion d’idées dans leur application & la présente
cause. “ Les interdits différaient profondément
des actions proprement dites”,.., ¢ Le pré-
teur n’a point la prétention de trancher définiti.
vement le litige”.... «Comme magistrat,
chargé de faire les réglements de police, il inti-
mait les ordres nécessaires pour prévoir les au-
tres voies de fait.” 2 Bonjean des Actions,
Nos. 321, 322, 338.

C’était un reméde temporaire pour régler la
possession actuelle, comme dans le cas dun
bref d'injonction, mais cela ne détruisait pas le
“droit d'action devant le tribunal compétent.

Dans la présente cause, ce n'est pas seule-
ment une procédure en dénonciation, “nunciatio
novi operis,”’—mais c’est une action au fond en
démolition de nouvel ceuvre, C’est une action

réelle négatoire pour faire déclarer que le poﬂvoir
d’eau et les moulins de la Compagnie manufac”
turiére ne sont soumis & aucune scrvitude 8-
vers Dexploitation de M. Fréchette. II m®
scmble que cette action est bien portée.

La seconde objection faite par le défendeu®
Fréchette, c'est que la Compagnie n'aurait droib
dans tous les cas, qu'a des dommages, mais no#
pas & une démolition du nouvel euvre. On in*
voque sur.ce point le Statut 19-20 Vict. c. 104
reproduit dans le chap. 51, Statuts Refondus d%
Bas-Canada. Mais on oublie que ce Statut #
été introduit pour protéger ceux qui voulaient
bétir des moulins et se servir de pouvoirs d’ealt
vis-d-vis de ceux qui ne s'en servaient pas
mais non pas de ceux qui avaient déja des ust-
nes en opération. Ce serait faire servir ce droit
statutaire 3 un but tout contraire A celui powr
lequel il a été introduit. Si c'était le cas, 1
propriétaire du fonds inférieur A celui de
Fréchette pourrait bitir un moulin et aurait 18
droit de faire refluer I'eau de la riviére vers Se’?
usines et les arréter, et dire: “je vous paiemf
les dommages seulement; lc statut précit®
m’autorise A faire refluer les eaux sur les pro-
priétés riveraines au-dessus de la mienne B
payant les dommages seulement.” Cette pl'é'
tention est 6videmment mal fondse. Le Statut
en question, & la sect. 3me, dit: «qu'en esti
mant les dommages, les experts pourront éfa"
blir une compensation avec la plus value qu!
pourrait résulter auz propriélés des réclamants b
raison de l'établissement de tels moulins, etc.”
Ce n’est donc pas que les proprictaires de terre
i qui le voisinage de moulins peut étre utilé
non pas les autres propriétaires de moulind
voisins, qui doivent naturellement souffrir de
la concurrence. .

Ce moyen me parait donc mal fondé. Ce
statut, promulgué en 1856, a eu pour but d'en”
courager l'exploitation des cours d’eau, d 'ave”
nir, non pas de nuire i ceux qui étaient déj3
exploités.

La troisi¢éme exception du défendeur est plu?
sérieuse ; elle invoque les titres de propriété do
défendeur, qui remontent 3 1851. Le défen”
deur nie le fait de causer des dommages als
Compagnie manufacturiére, et prétend que clest
la Compagnie manufacturiére qui lui en cause.

Sur ces points, une longue preuve a eu lieth
et il faut admettre qu'il y a certaines contradic”
tions parmi les témoins. En pesant leurs ¥¢-
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moig’llag

de g > e, on 'apercoit que la preuve produite

; art de la Compagnie est plus correcte,
m&t(il;e et ’c‘oncluante, Cependant dans une
blen de B})ecmle comme celle-ci, il convenait

o ’ar: référer les questions de fait & des gens

pour éclairer l'opinion du juge et préci-

e, l;ar une inspection et visite des lieux, I'effet
taug d:’;‘Onstruction nouvelle sur le reflux des

la rividre Yamaska vers les usines de

Om‘::;P&gnie manufacturiére et le chiffre des
Wpare ges. ('est ce que les parties ont en
'éférennce compris elles-mémes, parce que 1a
que ce]ee' & experts du 4 février 1879 exprime

a a eu lieu sur “ motion de la requérante,
QUelle les défendeurs ont acquiescé.” Les
og :: ne gaccordant pas sur la nomination

P Perts, le juge les nomma, savoir, Thomas

llgle? mécanicien, de Montréal, H. M. Per-
%, ingénieur et architecte, de Montréal, E.
* “8rent, ingénieur, de Grenville.

0n::.’e“l‘t)is experts, gens parfaitement qualifiés,

lesquels il n'a été allégué aucun soup-

Vi!i’tgas méme de partialité ou d’incompétence,

i, :ent les lieux les 12 et 13 Aofit 1879, exa-
°rent le dossier, 1a preuve et les titres des
©8, et firent un rapport unanime en date du
anvier 1880, portant en résumé : “que le

tig € fait par les défendeurs est une construc-
pm“;’é’e madrier de trois pouces avec poteaux,
t°1’lnan par u'ne chaine de pierre; ce barrage
Yeay dt. coursier d'amont (head race) fournit

i €8 moulins A planer des dits défendeurs,

Veay Ce barrage, tel que construit, fait refouler

m:‘"’ 1’& propriété de la demanderesse 3 une

Slog e‘"d environ deux pieds A la ligne de divi-

« Dtre les parties en cette cause.

D réponse 3 la 4éme question, ils sont
8 apréw avoir pris des niveaux sur le par-
otte des licux en litige entre les parties en
ey :"'USG, que les défendeurs doivent baisser
., :Vaux de barrage ci-dessus décrits, entre
2 t. Hyacinthe et le hangar A outils, de
urpl(;“c%, de manidre A me pas refouler l'eau

Propriété de la dite demanderesse au-deld
hex‘;omt marqué A sur le plan figuratif ci-an-

'a-vi

«
d’Opli? Téponse A la 5éme question, ils sont
den. On que les dommages causés A la dite
0deresse par le fait des travaux de barrage
Pas lats défendeurs ci-dessus décrits n'excédent
Somme de $100.”

® cour inférieure & St. Hyacinthe a adopté

les conclusions de ces experts, el prononcé un
jugement final suivant ces conclusions.

Le principe qui doit nous guider dans la dé-
cision de cette cause se trouve énoncée dans
Iart. 501 de notre Code Civil, comme suit:
« Tes fonds inférieurs sont assujettis envers
ceux qui sont plus élevés i recevoir les eaux
qui en découlent naturellement sans que la
main de I’homme y ait contribué. Le proprié-
taire inférieur ne peut pas élever de digues qui
empéchent cet écoulement.”

Dans V'espéce actuelle, les eaux qui découlent
du fonds supérieur occupé par la Compagnie
manufacturiére intimée, sont les eaux de la
Riviére Yamaska ; elles y coulent naturellement
du fords supérieur au fonds inférieur. La Com-
pagnie n'a rien ajouté au volume de l'eau par
« ]a main de Phomme,” elle n'y a amené artifi-
ciellement aucune autre riviére, source ou ruis-
sean ; elle s'est servi de I’ean de la Riviére Ya-
maska vis-d-vis de son terrain pour les besoins
de ses moulins et usines, comme elle en avait
le droit, et elle renvoie 'eau & gon cours naturel
vers le fonds inférieur occupé par M. Fréchette,
mais celui-ci él2ve une digue qui empéche cet écou-
lement. 1] est donc en contravention au principe
posé dans cet article absolu de notre Code.

La jurisprudence francaise fournit des arréts
dans ce sens. Dalloz, Jurisp. générale, anno
1856, pp. 289, 296.

Curasson, Actions possessoires, pp. 33, 34,
No. 24, dit: “ Le voisin établit un barrage qui
détourne les eaux qui me sont nécessaires. ...
ou bien le barrage qu'il pratique au-dessous de
ma propri¢té (exactement le fait dont se plaint
la demanderesse en cette cause), y fait refluer
les eaux..... empéche le roulement de mon
moulin..... dans ces cas et autres semblables,
le nouvel ceuvre, quoique pratiqué par une
partie sur son propre fonds,donne lieu A Vac-
tion possessoire.”

Curasson, p. 276 : “8i le propriétaire de T'u-
gine inférieure a procuré, dans l'année, & son
barrage un exhaussement qui fasse refouler les
eaux et entrave le mouvement du moulin supé-
rieur, alors le propriétaire de cette usine sera
bien fondé A agir en complainte.”

Daviel, régime des eaux, Vol. III, No. 844.

La méme jurisprudence prévaut dans les
Etats-Unis. Angell, on Water Courses, p. 538,
No. 341 : « Where the proprietor of a mill, and
a definite proportion of the water power or flow
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of water in a stream, makes a change in a sluice
way, which occasions an increase of back water,
injurious to the mill of a neighboring owner,
who is also part owner of the water power, the
latter is entitled to maintain an action there-
for.”

Le jugement dont est appel est W'accord avec
les principes qui sont énoncés dans la jurispru-
dence ; il nous parait correct en droit et con-
forme i la preuve et aux titres produits par les
parties. Cette Cour confirme ce jugement et
rejette l'appel avec dépens.

Judgment confirmed.*

Lacoste, Globensky § Bisaillon, for appellant.

Qeoffrion, Rinfret, Laviolette & Dorion, for res-
pondent. )

* An appeal has been taken to the Privy Council
from the above decision. See the opinion of Mr. Jus-
tice Stuart, in the case of Prowlx v. Tremblay, Court
of Review, Quebec, 7 Q. L. R. pp. 360-363.

GENERAL NOTES.

The Hon. Geo. A. Walkem, Q. C., of Victoria, B. C.,
has been appointed one of the Puisné Judges of the
Supreme Court of British Columbia, vice Mr. Justice
Robertson, deceased.

Mr. G. W. Burbidge, of St. John, N.B., has been
appointed Deputy of the Minister of Justice, in the
place of Mr. Lash, resigned.

The Hindoo English author of a “ Memoir of the late
Honorable Justice Onoocool Chunder Mookerjee ”’ thus
describes the merits of the subject of the memoir be-
fore his elevation to the Bench : * Since he joined the
native Bar down ad finem of his career as a pleader, he
had won a uniform way of pleading. He made no
gairish of words, never made his sentences long when
he could express his thoughts in small ones. Never he
counterchanged strong words with the pleaders or
barristers of the other party. In defeating or conduct-
ing a case his temper was never incalescent and hazy.
He well understood the interest of his client, and
never ceased to tussle for it until he was flashed with
success, or until the shafts of his arguments made his
quiver void. He was never seen to illude or trespass
upon the time of court with fiddle-faddle arguments
to prove his wits going a-wool-gathering, but what he
said was nude truth, based upon jus civile, lex non
scripta, lex scripta, ete., and relative to his case and in
homogeneity to the subject-matter he discussed, and
always true to the points he argued. He made no
quotation having no bearing whatever to his case, but
cited such acts, clauses and precedents that have a
direct affinity to his case, or the subject-matter of his
argument.  By-the-by, I should not here omit to
mention that he had one peculiarity in his pleading
which I have observed very minuytely. Having first
expounded before the court the anatomy of his case,
he then launched out on the relative position of his
client with that of the other, pointing out the quidpro-
quo or bolstering up the decision of the lower court

with his sapience and legal acumen and cognoscenc®
waiting with quietude to see which side the cou .
takes in favorable consideration, knuckling to the arg¥
ments of the court, and then inducing it graduslly ¥
his favor, giving thereby no offence to the court.”

It is by no means an uncommon occurrence now-8
days, for parties to an action to conduct their cases 19
person, and the practice is by no means conﬁned. to
male litigants. In a recent instance, where an actio?
was brought by a lady against the Right Hon. W. B
Smith, the First Lord of the Admiralty in the last CoB”
servative Administration, for alleged improper deten”
tion of certain securities and documents referring t0
her income and sanity, for not handing them back
her, on his going out of office, and for libel, the plaint!
had apparently prepared the pleadings herself, }n
addition to coming into court to support - them 2
person, Her claim was certainly unique. It ran 88
foHows: “The plaintiff claims 40,000/, and ail lessl
expenses and outstanding debts paid, and pawn-tickets
redeemed, a public apology, and all libels contradict
in all the public newspapers, foreign, domestic 80
English,and the committal of those who slandered ap
libelled her, and forged and lithographed her name
to Newgate for life, with twenty strokes from the cat”
o’-nine tails on the back of each person.” Does not
the fact that it is possible for a litigant to pursue &
claim such as this, to the Court of Appeal, suggest
that there is no sufficient "check upon the early stage®
of frivolous actions ?—Law Times.

In Dagg v. Dagg,51 1.J., N. 8. 19, the plainti‘ﬂ‘”
porter, sued a female cook in a hydropathic establish-
ment for dissolution of a marriage founded on the fol”
lowing agreement: *This is to certify that whereas
the undersigned parties do agree that they will mal:fy'
and that only to save the female of us from shtm_lln‘
her friends or telling a lie ; and that the said marrisg®
shall be no more thought of except to tell her friends
that she is married (unless she should arrive at t
following accomplishments, numel(i', piano, singing
reading, writing, speaking and de ortment) ; 80
whereas these said accomplishments have in no 'he
been sought after (much less mastered), therefore t 1
aforesaid marriage shall be and is null and void; 8M s
whareus we agree that the male of us, shall keep 'y
harmonium in the aforesaid female’s snttlng‘roomy"l‘;s
agree that it shall be there no more than four mont -
und that from that time the aforesaid and “ndehe
signed shall be free in every respect whatsoever of t! o
aforesaid femnle, as witness our hands, etc. , Cathenn
L. H. Jeffries, William Pritchard Dagg,”

The London Lww Times, in commenting upon thi_
lawyers in the House of Commons and in the Senate 0
the United States, says:—It is a matter of common
historical knowledge that towards the end of the 16ths
and during the earlier part of the 17th century, the
House of Commons included among its members a very
large proportion of the legal profession, whose energy
and eloquence earned for them from Lord Bacon th:
title of “the liters vocales of the House.” In latel
times, even if their actual number has not diminish: +
it is certain that their proportion to the remainder "n
the House has become smaller, and it is more thal
certain that they have never attained the preponde"f
ance that the profegsion enjoys in the Legislature °o
the United States. In the Senate of that country, ™
less than fifty-seven out of seventy-six members & £
lawyers, and in the Lower House as many as 195 out 0!
the 293 representatives; in other words, more that
two-thirds of the whole Legislature belong to the lef
brotherhood. -




