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LOWER CANADA JtJRIST:

COURT OF QUKEN's BENCH,' 1879^'

MONTREAL, 4tii FEBRUARY, 18J».

Coram Ho^v. Sir A, A. Dorion, Cii. J.,,Monk, J., BAM8AY,^.,TM8i«a, S.,

\ Oroh«, J^

No. 118.

noRROW>IAN IT At

,

AMD

ANOCB «T Al.,

ApriLLittTN
;'

Ampondintm.'

In •coordMow wild • uMKe^of trade (t Montreal, appellant* borrowed ttom nrnwn.-MoHlna A Ca
"

a quanlfly ol corn, (lopualtlnR a )um of money ,ai xmurily for lu return, iwo or thn<e day* twfor*
the IniolTeDcy of the lath'r, appnllanU raUirned the corn, but ni>gti»tud to exact the n^paynient to
tbem of tbe mooCjwtPpotlt. The oorn wan ImmcdUlijIy allfrwardi lold b/ Brown, MoMInn A Co-
and the proowd. of the lale lubKHjuently ootleotid b> th« aulgnee of their eitato «uni)luted under
the InioWent Act of 184V. .

lUi,o;-That the appellanU had no lien or privilege on thew proceed* for tha aniouiit of tald
-

, unreturnM money dopoiit. ^

• This was on appeal from a judgveii^ of the Superior Court at Montreal
• (ToRRi^NCB, J.), reJderedon tlwraOth of April, 1878, rcjectiDg tbe oWm of the
appellants to be paid by priyilejjo as beremafter meniioned. \ ** \

According to a usage^ of trade at Jjlontreal, the appellants borrowed ftim
JBrown, McMi^& ^^,.^^ 25,000 bushels of corp, depositing with the Iftter

•ssecurityforttSSir return the sum of $l7,fj60.8g.- \'
On or about the,2lBt or 22nd of Judy, 1874, the spi>bllanto returned the com

thus borrowed, without,
, however, .simultuneously ,exacting the return of the

^money so deposited by tb^. \ ,

.
Brown, McMinn & Co^ sold the corn thoii returned to them to D. Butters &

Co. .
'

,

On the 24th of July, 1874, Brown, McMinn & Co. assigned under tbe Act
to A. B. Stewart, official assignee, and on the 17th of'Au^t, 1874, David J.
'Craig was appointed assignee by the oreditorH.

"
.

Craig subsequently sued, and recovered judgment a^inst D. Butte»'& Co.,
for a baltnoe due q^n the price of the coi^n so sold to th«m, and D. Butters & Co!
thereupon paid tbe ainount oflbe judghaent to the as^ee. '

- On the 30th of March, 1877/the assignee prepardl a dividend sheet under
'

the Act, distributing the amount thus paid to him by D. Butters & Co. amongst
theoreditow; in whiob dividend sheet the appellants were collocated au marc

\\

4
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^OURt OF QUEEN'S BENCH, 18^9.
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Wivileg^^the whole ^f th S^,' Irfbld''"
'"''""^ '" '^^''^' "^

dividend sheet, on the groundThlt thZ
*'"*7*'"^'^ "/ ««« '« ''We bj Mid

of the corn which the/T-d J^1^^"^"'^ T. ^^"•"j' P"» f *"• price

Brown, MoMinn A Co * ^ ^""""^
^T" •««* "t«fd to -.id

^^^^^^Z^:^^^ «-c. shJt w„ e.r
the l.t d.j of ^ne, IsVt f^fl^ir " "'»«'/'«•» »»>. Superior Court on

monie. diatributed by wid d^dend Z. ^ " "^P'""Vo' 'i^- on the

oon«H,uenceof the ftilu^ oft "l^X^t « S.: 'r'tT*""''
^•'' '»

«id first dividend .heet, all suoh E.?^ ^ *''' evocation, in the

-evenU partiee collocated .ndr.t ^^rT*"""^
•I'«>lu4e> p.j.ble to the

not
M.J have or --Iniinlhtir::rifT^^^^^

«'-^»- ^^^
The foUow.„g wa. the judgment of th. Court :-- '7"-.

.n/pX^oW^otth* To^tt^l'^^'t^^^ '^^^ -' '^^^
parUdly distributed by the .« n7eSSS .V f

""*' '''*^' '^''' -«»

matter on the «,th jJly, Ig^^ ,taUhet
^^ ^T'^ ""* '^''"* " *^»

collocated «u marc la Ivreia I^m"™^ IYT "'* "^ ""'^^ •°»'*'«* *<> b«

io.olvent,in«.pectofi^^.Ld2:
;;i\f«

««•« creditor, of the «Ud
i^WniMt. had «,d havi not ani pri^L „,t

~'"^"«"«« •«^J»<»8« ^M -id
of«ud a-ignee, and that the Zm„f," '""" **". ""* °«>"V» «» '» »»>• hand.

p.id«idrn^byVri a^'tTu"^^^^^^ « they claim to be

order th, -iddrUocaL o^i 399^^^^^ "J*'' »^« •"«» «»"«. "d
ouii «.* doth- cond.J«IdSmL^Tlr* '*'^''*«"<» -^"^ »o «- .tmok
inolu^ipg yi eihibit.."

*° '"^ *^* "«"• of t"*- oonteatation, •

i^ei^ C. C, for appeUanta:^
-MMcUoa between Browtt, MeMinn & Co .„^ ,1. .u
on a« . sale, althonrt in aZTll! . •

" *•"• *'"'*" ""Wt be

. Batten ft gJ, guoa^TZZ^ - u
"'' ^^ ^""'"' M"^"" *

^^•l-d.<B,.,^^ eoitamon^p,^,.
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TiM .|,p,lWU ..bmu Ih.) tt. «^,r„. b, Bro... JKM... 4 Co. rf tb.

»z r. r.'" * *:''"""' "«"""""
'° '" »f """ """^^^

were entiH^ 7« • i .. IHP '
*"® "PP«"»nt» muinta d that ibeT

Lfttok y. Green, 15 M. St W. 216.
"^

, .
' ^

See «lw Benjamin on Sales (2nd ed.) pp. 342, 343.

6 Latombidre, Art 1376, No. 13 ' ^^""^^-^

C. C. L.C. Art. 1806.

Sethune, Q. C, for respondents :— " r

McMio» ft Co.. for J Driel of !i.
!"" ^^ *' 'PP»"*"** *<» fi""-.

.^?., tor tbe price of the moi.ejr d•po^h retained by the htter, and
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COURT OP QUEEN'S BENCH, 1879.

onrowL

Aigwttal.

•eiied by • third p.,ty. I„ th* pre«nt insUnoe the •'vtL^ "MA n«» -

"IB venaeo, but only to such as ore made upon him ViM 9»j u • «,.

. 8, p 690, paragraph 80; 2nd Brodeau, pp 603 606 £. 2 /P"^'J''l

Louet-Lettre,
p. xix., No. 4; Taillefor, ^pMi 120 A- I '

>,
"*" ""''

Haya, moreover, " Le .imple priviWgi^ aur le orix !!;
^"''•""' '^'"''- *"'>

Troplong^lao (1 Prfv. & Hyp No "oJ 6^ .

."^"^.^ '''"' '•'>'"^-"

whether thepriiilego of the ^Zo^tZ^^^'.T.^Z'S': T'""gives his opinion in the negatiye asaicmin/-, hV u
" exchange,

claim. BuTr^el^te^^^ aPPe"-

TJnder all the circumstances there would seem tn »» „„ . ':, ,

entire correctness of the i..H»m«nf-.;
wouiaseem to be no room to doubt the

be confirmel! ' ° '"' """P'""'"* °^' »»*^ »•»«» *»»«» j-d^ent should

-^^'B±:t2:tc:^ ThcppCi^or.
kind, and for sccnrt^S .1 . ??' .

*^"'''*''' "^ '"*™ *« ^ wturneiia

& Co llTMoT VnT^ ^^^^^^^^^ ^""^ deposited with Brown, JtfcS^
Brown?M?Mfnni C^ b^'^^lSfufS'^'^T?"*' "*""^»^™^
corn wis sold by BrZ'n M«M iT'"'^

***"^ *••* deposit^^o identicalwas sold by Brown, MoMma & Co. to D. ButtemXJlp:, .„d on the 24th

^i



•V*^'"
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''•I

Jaly, Brtwn, MoMinii Jk Co'. Msigoed in ioaolTeno?, a anm of |6,500 being
th«D doe on tb« raid oorn by 1). Butters & Co. to B^wn, McGinn k Co. Ap-
pelftato claim to bare this ram of ia,60vy paid to them by privilege.

There is no qacstion as to facts.

Now, the unpaid vendor has a rijjht to one of two things: l»t, to revendioafe'
tlie thing

;
2^d, a right of privilege on the price. In cose of insolvents either

of thewi privilWes must be exorcised within fifteen days after the sale rArt
1998).

\
^

Bttt the right\to revendicate in sui>jeot to four conditions, to which it is
unnecessary to adW, as the revendication is not sought (Art. 1999). Then
the first part of Art. 2000 makes provision of resale during proceedings ia
revendication, or when the thing is seised at the suit of a third party, the
original vendor being entitled to revendicate ; then be is privileged as to the
price in pteferencc to all„privileged creditors. The article then goes on to say,
" If the thing be in the same condition," etc.fe" he has a like privilege upon the

[

proceeds, except as rcjrardi the lessor or the jJledgee." That is to say, that if the
vendor's right to revendicate be determined by the failure of any or all of the
four conditions, sav^e the second, he has still a privilege on the price, except ,a«
K-gards the rights of the lessor or pled-ee. This seoms rather an arbitrary dis-
tinction between the two privileges. If the vendor has a right to the proceeds,
saving the righto ofthe lessor or pledgee, oneM some difliculty in seeing why he
should not revendicate subject to their rights. But legisrative wisdoin has so
willed It. Now what is heinj? '< still in the same condition ? " Is a thing sold in
the same condition ? If we seek inspiration from the Code, we find it implied
(Art. 1993, s.s, 3) that the thing docs not cease to be in the same condition by
ite passing into the hands of a third party, »' unless he has paid for it." We
are, therefore, to conclude that within 'the meaning of Art. 2000, the thing sold,
and unpaid for, still leaves a privile-e to the original vendor, so long as it can be
distingntBhed. !

, ,

•But this applies to a sale of the thing—it is the privilege of the vendor"' aiT
the appellants, it is said, are not vendors. We have then to ask, are the appel-
lanto in the position of vendors ? It seems to me that they are. The oontraot
was to advance grain for a deposit of its value, wbicif deposit was to be returned
If a similar quantity ofgrain was returned to the bolder. This transaction had.
inreahty, all the character of a Rouble Kile, and the return of the grain was
neither ^ore nor less than^^^a^io in nolufum. Now, H is a familiar sayine
t^iitdatioin,olutHni„rveAdefe. And the reaaon is clear ; the datio in ^htum
has dl the espnti^ls of a sale.. There is r«, pretiam, connntu,. We have aU
that bejsr I am, therefore, of opinion to reverse.

^ It may perhaps be said that thU is the^rtt de eomomption. But this is nota unUatend oontraot, but really . double sale. But were it otherwise, this
would be merely a subtlety disregarded by our law.
MoMK, J., alpo thought the judgment sboald be reversed, and remarked that

the equitw. were Btrongly in favor of the .pi^llwits. and in a e»» of doubt ^.ke

V J"* *''*" *° ""'* • oonridemtion. The eortlraot, if not exactly
M?»e, was something very mue^e it, and the appellants stood in the i

tiODtif unpaid vendors. ^®» ; ^
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COURT OP QUEEN'S »BBNOH, 1879.

c»diU>n of the in«,We„t e.Ute of B^wn. MoMinnTco '^ ' ' ^
Th« ntpoDdADU are the inapeotora of the esUte. ^^^^
In Jaly, 1874, the appellaDtk borrowed from Brown MoMinnVn« «t a.^

kad«I. of com, for whioh thej depoeited with them Jli 560 88 «^'^ithey would return the same quandtr of oorn Tt^ ..u „?' ? **""'*^ *•*'

. --»»'^fj«ij,the.ppei,.„urur;:s hVrnthu.^;:'^^^^^^
.t the ..me time the return of the money th.; hid de^L'

''^^^^

dl3:
''°''''"' * '^- ~" *'* "^ *^ ^- «"»»•» * Co.. to whom It w..

On the ,24th of July, Brown, MoMinn A fio m.j. . • -
«.t.f, under the InJ.ent Act if 1869

—gnment of their

edf;;mio^t;r7rooTn?^^^^^^
by the .ppellant. I bZ^, McI 'a &T1 whllT/l'*T "^""'^

D. Butters 4 Co T ' **
'''"''•' *•»• '•**«' ''«» "o»d t<>

The delay to contest tho dividend aheet ao nr«rl«.A T .

•1M»J.31.

jfApni, ,8,7, b.. .. a.. 2.« ... .^ii;::jzr.'z'L7;r,ZMTtiwr oJum the; ..M lo b« mid, bv oriUln. .h. -t i

»''•"••'»• Bf

C. ..d .b .h ,„ ft.nd.Mj' ~U by thl to aTat^'T' *""*

j^« ofa™ p.u.0. ,„ p„. ,„^^^ ^„^ „^^^^,„3j^^
..'in^?n/3i^d:;rj:r:«'S:rr*^' " - *' '«
prepOTtnoUwroi... /

""* ""'"'•^•'« »««•»•• oi*>r«l to

oo'S:xr«.':;ittSld'feirr -^ ~»«..i«.. .«.

Proceedings in m»tte« of insolvenav •!» «f - — i'
"^ -^

u.pu«d.d.,i^toJ^X?.t7^;SS^,:LJ^

K_.
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COURT OF QUEEN'S BE^CH, 1879.

a Tery great diaoretionia ginn to aeoure a prompt and juat diatribution of inabl-

renta' eatataa.

From the nature of tboae prooeedinga the aame atriotneaa cannot be required
aa in ordinary prooeedinga befoi^. the Superior Courta. We therefore oonaider
that, upon a repreaenUtion that a prejudioe would reault to the appellanta from
the dividend aheet prep^d by the assignee, it was within the discretion of the
€onrt or Judge either to afford them relief by extending the delay for oqnteating
It, or by aetUng it aaidq without prejudging the rights of the partiea.

irthe reapondents had beeli able to show that; by th<i order given, they hai
auffered an irreparable injury, they might have claimed a revMon of the
order; but there baa heed no appeal from that order. The respondento have
aimply oontested one Hem of the second dividend sheet, and they could not now
avail themselves of .the first dividend sheet aa being atill in foiee, while the
judgment aetting it aatde subsists. In the absence of any aubstantial prejadioe
4he Court is not disposed to interfere on a queation of mere prooedure. ?

On the merits the appellants claim their privilege as being in the position of
«n unpaid vendor

;
but «ie they really in that position ? When they returned

the com they had borrowed they were no doubt entitled to have the aum
money which they had deposited returned to them, but this sum of mowrv-
not the price of the com returned. By returning the same,qu«rtlt^ of com aa
that which they had borrowed they fulfilled their part of the contract, a. if thev
Aad returned the identical com received from Brown, McMinn & Co.", and thev
were entitled to a release of the eeeurity they had given. They, however, didno aeU the com so returned. They had no claim for gooda sold and delivered,
but merely for momry deposited, actio dtpouti direeta.

Supposiij, however, that the appeUants could be considered in the light of^ Tr\t °^ ^ P'/'Ueg- they could claim would bounder article 1998,

wh^h « ^^T """"f^
"' *** ^'""^ " preference upon it. price, either ofwhich a. ^inst an insolvent estate must be claimed within fifteen days Mmtte date of the ul. and delivery. In this insUnce the fifteen d.ya woJ^J'mn

fTaTof A^", f.i:'KV*'
^""^ 'P^"-*- ^'- '-'^ ««» tbeir'claim on^e

^fJS!'' I'J^' IPP"""*" ^"'^ invoked arUole 2000 of the CivilCode, wl(,oh give, to the vendor a privilege on the proceeds of'tlS#Wds when

^'Jt""^f^ ^""^^ P"~««"8- inrevendication, or l^Xl^^ bJen«i^by. third party^ ThU neoe«rily Buppo«« that Ae prOc^^'J^'uU^

l^. T"l°"^T ^ P"™*^' ''"'• "'» ^ inJZnof the go^r -
In the pre^nt ineunoe the proceeds to be distributed arTderivedfrnm aSi^y sale made by B«,wn, MoMinn & Co.. befpre their ib«>lvenoy. t^S. Butted

be« taken to aecure the pretended vendor, the privU<«e they claim. ^
It la true that Paul Pont hold, that the vendor'.lrivilie may be exerci«,d«. the proeeed. of a n«ale made by the purcha«.r, but th^i.^n^Heopjmonof„c^ other authors, and alao to'ie j«ri;prudence ILrrrP^nS;
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"Si le d^bitcur «T.lt trnnaml. i an aatre ]«• obj«u mobiliert le orltHA^. A.,

:rptr;;;;e^^^-''
^"-^ ^"'" - p^--^ p- ••-- .'.cr^ti

Cult of prr?%T''"r'
'*«'''

'" '^"•^ '""•'^^''^ t«rn,. of article 177 ofthe

tZI P
""'* !'^.;''«" «» 'he Lolr^r-Canada Civil Oodo.

'

Troplong Prir. .od iTjp, No«. 183. 1B4, 184 bi,.
The claim of tl.« .pp,ll«„ta ippe.rs to the majority of the Court to be forth.

•od, therefore, there i. no privilege attached to it. If however th« IVr-TSU eonaidered „ being for the pie ofL eorn returnodToXwn 41^4
WhL'eS '"''r'?"?

M thiif.privilege. for not having elafm^" U

The judRment of the Court beldw i« therefore confirmed.
It may here be remarked that the v^ndor'a privilege i, entirely abolished by2 8- of the Insolvent Aetofl875. Thi, statute does not, however, affeetthis

Kerr A Carter, for appellants.
J'*''?""'* of Superior Court confirmed.

^e^Attwe (t ^e/Att««, for respondents. .

'

X

SUPERIOR COUBT, 187^

MONTREAL, 14th NOVEMBER, 1879.

Coram Johnson, J.

No. 1666.

Hiu>:-.1.

Gndtiiinger'et at. vs. Bertrand.

i'i-

'^^^^^:^T.::::^,^.^zs^,^i^'^pr^<«^'>f .... not. ««, .^

<«S:^'i^d^.!^'^"^^^'^^"'^^^^^^

tb^tlT'
''"'*

^^ '''"'""* ' ** ^^ ^''' '" tbo Districtof Kamonr»*. andthat the cause of action art«e then,{ that the notes onivhich the aS wai

^» which I would *^tii:^z:^rz^t:::^^
hetweeo the Vendant and the plainti?: ir^y^ri^X^Xll^t
the pla.at.fra' W.x,v.l. They were defivered here^the deUvery at th^Iiuia^

I
Alffi:& •f»i^. ft.. L >'

V
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qnlralant to m

[

ana on the steamboat, being a delivery to the defendant, who paid the freight.
I Then, aa to the notea

:
thej bear daU at Montreal ; but the feet ie, they were

Mat to the defendant in blanic, and be aigned then and aent them with the
I blank to be filled np^ «,

This being the state of the facta, .If the agj^ent and Mtl^ority offered by
the defendant appear to me to have been thrown away. It ia not a oaae wher«
the canae of action oan be said to have originated in Kamoaraaka. The debt
was incurred in Montreal for merohandiie whioh wu deKvered there. The

I

notes ai« the evidence of the debt, and they are also made payable here (at the
Molsona Bank). As^to the place named in the note as the plaoe of date. if'.

I

the defendant chooses to sign notes with blanb for other people to fill up, that
haa always been held as a power of attorney fVom the sender to the recipient to
[Oi it up for him. There can be no doubt, from the decided caaes, that we have
Jwisdietion, and that upon these facts the deelinatory plea most be, dismissed
'ndit is dismissed with costs.

'

Mttcma$ter, Hall dk Oreetuhieldt, for plainiiff.

JyAmour d> Dunuu, for defendant.

(J,K.) /

OiMdiaiw

Bminm*.

COUR SUPERIBURB, 1879. -

MONTREAL, 13 DBCEMBRB H79.

Coram Papiniac, J. ,;

No. 196«. »- *k.

OauU et al. yst Bertrtmd.

I lioHJIill' ;Sra{^»d« ^^\'1S^^
"^ '*"• •" •*'• ~- P" •- -em.nd.ur.. ,.«,h«.d. 4 J

ITZ'StL^^Z^ 1f"T' '": *"^"''"""»' » ni-V^rt., d.n. I. dl.tftetTK.mou;
w^ '• oo«nn>«^Toy.g9ur dM doiundenn ; ilMt prour* qua oetle Tonta «uit tnuti. 41"^^

protetlo. da. dMmndaw, at ,«.aUa ftat aflkoUfamant L^,Z ZllJiiT^ 1(^^
Tanda.«ip«dM.Ma4itad«ir,illla.Verta. •

W'w** I»» «w, at la. afW. aTiul

tu^ISla^nit'dSiS.*'''""'^'"'-''^

[«/r„,^'"'T7^''"'?. '^'H
'*«""«"^«»" •»» •» •• forma ordinaire ^auump.

^ L'Mploit d'sssignation a €t6 signifi<$ an dAfendeur, A son domicile. 4 llgl^

iT^afr •! t*"'*
'•
f
-o—ka. II . fait „„« ^ception ii^Una^ '

,

par laquelle ,1 aWgue que le dn,it d'aotion des demande«rs,Ti toutefoi. ils en6nt auoun oontre lu^ a pris naissanoe A rile-Verte oA la detta a M par lai

I

contr«,t^ et o4 1. vente et 1. livraiton do. effete dont il ^^ ont ^JtTeffco-"^^i^^^^^o^ -.lade i.a.:;.i^ntd:::;

SollMd d« vin-,ZI! ,V^ reponaenx unanimement daos I'afflrmatiTe

V. Map. art 1338. '

' '-',. \ t

)•':'

';*;

ZJT .«

,'

« %
M

^ 'A

1,

portenr). da rap-
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COUR SUPiUlIBURK, 1879. II

ti \» H«u da |)«i«ni«nt *i».h k Mnnlrtfal ; Iw d«mand«ara ool dcU pr^uinda qa« Ot^tattL,
l« li«a du (Miaoient doit 4lra oooaid^rA ooinm* oelui da eontrat.

Moa« Tojooa daM pluiiaara Mt«un anoima et ramarquablaa, qai oat trait4

la qoaatioD d« U Joridiotion at d« U t»np4tMMM d«a tribnnani, qa« l« liaa da
Mntrat at oelui oQ doit a« fkira la palament, aont obntiilAMa oomma auunt da
liaax oil la d^biteur pent Atre pourauivi ; «tra<)nia qbe la liauohoiai poor j fair«

h paiamant, aat oonaid^r^ oomma ^tant oalui da oootrat, qooiqaa la oootnt aitM paafl4 aillean>

Oolarua, eM par ^ullanoia, partle Meonda, ehap. lar., noa. 77, 78 aHul-
Taota, dit :

•' ^ui $olutionem pecunim dtitinal ad eertum loetm it mpreBUH
"obligat quod ihi vtlit txigi /brum deitinata ioIuHokU eautatur ab «».

"ftrtiA comentu partium qua omnia procedunt quantum ad eompeten-
*' tiam fori in quo reut pro /acienda aolution* puUari, vtl txigi vaUat." Bl
Brunamtnn, (Cod.'nbi oooTaoiatar, L. uni.) "in contraetibuaforum ipteiaUM
" toeui eontraetut, qui dupltx e$t, in quern deitinata eolutio va/ t'n quo contrac-
" tum est, nam locue deitinata; lolutionit videtur eiie ipu loeui in quo dicitur,
" eonlraetum. Nam loeut contraetue intelligitur, ubi quid dart promigtumutl\
"leu in quo, ut qui$ tolveret, •« obligaritjieet alibi eontracttu fuerit ce/«6m-'
"tut:'

Mail Boallenoia, TraiU da la panonnalit^ at d« la i^lit6 daa loia, t. 2, p. 607,
dit aar oett« queation :

" Je aaia bian qae p«rmi noua, noua n'admattona paa po«r
" rdgle ordioair* tooa oea diff($|r«nta endroiU oomma liauz da jaridlotion. II fant
" B« pourvoir au domieile do oelai qua Ton aaaignaat I'aaalgnar en aotion panon-
" nelle daraot sod juga : la titra da ff : de eo quod eerto loc : et oalui du Cod.
•• uti conveniatur, na aont pu non plaa obaerr^ en Franoa, poor d^tarminar las
" jufidiotioDa." II cite Imb«rt at Bacqaat, paia i^oate : " at oela no fait pu da
" diffioulti en matiira DMaMinalla, qai aat pr«)ia«ment la oaaqae noaa agitona."

Boallanoia fait una^oeption pout la oaa o(t la d^biteur oomparaiaaant ae aov-
mat TolQntairement A la joridiotion, et oontinue en diaant : «' Lea marohaada
"n^anmoina, anivant rordonnanoa da oommeroe de 1673, tit, 12, art. 17, oirti'
" pour raiaon de lenra affaires de oommeroe, le ohoix, aoit da domieUa, aoit dtt'

" Jleu o& la promean aM fUte et la marahandiae fonmie, aoit da lien aoqaal
" le paiemsnt doit 6ti« lUt et oela poor la plus prompts expMiUon des affiires -

" da oommeroe : oe qui int^resag toutes les nations."

Baeqaet, Trait* des droits de jaatioe, t. ler, chap. 8,-pp. 27 et 28, k I'mixtAt
cit< par BooUenois, dit :—"Noas tenons en Franoe qua lea Soeanx Royaoz n«
"aont point attribatift de Juridietion, ainon le Mel da tJhtteletds Paris..
" Telleaent que le ortanoisr, nonobstant la soumission gtfntfrale oo spMalo, est
" tena ds fairs poursaite de aa dette par derant le juge, en la juetiee duqud le
"dtUteur ett demeurant. Cab in FaAKoi, uf aotiow pusoniIbllii, lb
"DMUIfDlca MT Miro SOIVBt LB DOMIOILB DO DBPBIfDBim, et le DOUr-
"suine parderant son jage natorel et domiciliaire, aans aroir ^rd aa Ilea
•• aaqael I'obligation a M pasa^ et 4 la voamiaaion g^n^rale oa spteiale Dort<e
" par iodle." ' ,||^

^a, ProoMure oirile, t. ler p. 93, dit: "H fkat saiTre le domieile dti
difendear o'est-A^ire I'ssaigner dgnt ler juges de U joridiotion dans

,^M*tendue de laqoeile il demenre; e^ oeqns Ton expi||^ en' droit, par ost

ft.

B«Um4.

"•£
o.
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*3C-

A ,

MOO"»9^i d« oinq.

.i'lirmi la

" torritolr. d. e« Jug.."
'^

'
'^

^ *"* '^•°"'"'" '""" ''^'«"<'»« d«

" Nous appelona tfrriloirt du juaf, |« territnlr. ^.n. i i >.

"i.i..d»,t:" " " " °""!»'™ '»"" Mini o» au

r H<" < UD a.eux flott domioilid on ait recii nAMnniti>iu»._t
tiOD dana tel district.

' ' "'" P«'*»'"««^'«'nent •Mign*. ,

-action 32me.
^' ^'""''' """*•*""* '* »«»• <»»-PO«iti^n d«. 1.

*

Coar de aro^^i^W^IT ** '^P^*** «'""•«»• -o«o». pour 1. ,

" district
; iH,um.7rr^i r.7 : *•""- **• •• •***• ^^^ '^- -«»»
.
po tvu gue la cau,e de telle actum, poursuite ou prooidure wpeoti-

"

h



COUR BUPERIBURIS, 187f. IS

" v«ni«nt $oit n4t <lana ^el diatrlet, on qo* U d^firndear, An Vuo im iitrndrntn,

"no k p«rti« on ran* (1« partiM 4 laqa«tl« loriKioal do hnf, ordra ou autr*

" pi^ d« prooMnr* «! nAnmd, mil domioilii ou alt r«fa pareeantlUmaat

<' aignifloatioa du dit braf, ordr4 on antm pitea da proe^dura. dana l« di( diatriM,

"ct pouriru quo totta loa d^r«nd«ani oa psr^iaa auMJiUw aiani lA^atamont ra^a

** aignifloalioo dc la pi^a d« proo4klur« at noi* aittremtnt, aioepM daua lea oaa

" oik MTtoina daa diU d^tftindaun oa p«rU«l lont aalgn^at par aT«rtiaa«ffltot

" alnai qaa b praMril U M."
,

Oalta diipoaition aat repmdaita t«itaflIlflm«nt,^Ba la ate. id*, da ohap. tti daa

Staluta I{«rundua du Baa-Caoada at ast virtuallainant oontanu* dans I'art. 34
0. P.O.

Voioi qaelquea d^Ialona r<>n<la«a aoqa I'empira d« eat artiola ; alkl aont rap-

port6aa dana noa Cnnaloa Judioiairaa, moina toutefoia la oauaa da Onaadingar ti.

Valltaneoort.

1 Rap. J. da Q. p. 61, Wurtala v$. Langhan at al.

13 L. 0. J., p. 60, Oault et al. vi. Wright et al.

21 ibid. p. 114, Muiholland at al. v«. La oompognia da fondoria dc A.
Chagnon at al. __!__- '

«

Contra : 17 L. C. J. p. 241, Ijaplerre v$. Oaatraaa. ^ -

ODaedinger vi. Yaillanoourt, C. 8. Montreal, No. 1879, Jngemant T4ndo par

la majorittS de la Coar d« K^riaion, oonipoa^a do Maokaj et Uainrilla, JJ., at

Papinaau, J. di»ienti«nt0. </

L'artiole 17 du titre 12 de I'CJrdonnanoe du oomroeree do 1673^^«]u! n'a paa

6t6 enregiatr^e au Conaoll Sup^rieur do Quebec, lequet ae trouve re)t)roduit dana

l'artiole 420 du Code dto procedure oivile fVanfaia, n'a Jamaia tft^^eo foroo dana

la Frovinoe do Qu^iboe ; 'ot lea jagaa no aanraient fltre trop aur lour garde, lora-

qu'oD leur cite oomme autoril^ aiir le point en queation, lea auteura fVan^aia qui

ont ^orit' aoua I'empire du droit apMal introduit par ootto Ordoananoe, en

fafour dea oommerfanta. Car oet artiola 420 du Code firairaaia n'a rapport

qu'aux ajournementa devant lee tribunaux de oomoperoe ; tandia que l'artiole 69
du mOme Code, rigle lea ajoumemeota deraot lea tribunaux fiivila.

loi, toutea lea aotiona oivilea et oommoroialea aont port^ darant uq mtme
tribunal, dont la Juridiotion eat r^glde par lea artiolea 34 et aulTaota du J*.0.,

jnaqu'au 42e article inoluaivenient ; et par l'artiole 68 du mtme Code, pour,

oeuz qui n'ont jamaia eu ou qui n'ont plua do domicile dana uo diatriot de U
ProTiooe do Qu^bee, maia qui j ont dea biena.

Maintenant, aappooona an Instant aroo lea demandeara, qu'ila n'aient aooept^

I'ordre du d^fendeur qu'4 Montreal etqne la convention de la vente en queation,

n'aitM termini qn'A Montreal, pouvaient-ila iottitaer la pWfaente action dana

1« diatrict de Montreal ?

Nona ne le penoona poa et voioi pourquoi :—La-oonTention no tire aa valour

que da oonaentement et de la volont^ dea partiea j il n'j a paa do' lien dana no
contrat t moina que lea partiea no oonaentent 4 ae Her ; or, il eat bien constant

qae dana le eaB.aotael, le d^fendear n'a paa donn< aon oonaentement aillefira que
dana le diatriot de Kamouraaka ; et si lea demandeura n'ont donn<S le lear qa'4

Montreal, le droit d'aotion rfciproque dea partieaVaurait pria naiaaanoe parfaite-

ment et eiUi^remenf ni dana an diatrict ni dana J'aa'tre, maia partiellement dans

UaaMali
*a.

f:

'f

i

f
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9(Sm supRRrRURB, II

13^1NA, p. «0, G.uJl «t .J. „,. Wri^hi .t .].

1 lap. J. ^ Q.^-'IIM, CflnadJy e« Braiwm

1*111.11. ooa 111™. J„_ „ tWDi, i A n" rTi .
• ' •' "^ ». *-»

Tb. .pHunti ., u..r.b. ..^ .Ll*;^: I'v- ""r""-
"'~-

»

Void U te... „.«„. do „. j«^«,t ^ '
^'* - '*''"^"'-

' p.r Ur .ction. . 6i6 pri. J T c^I^irZ , ""i "* "* '**'^*"»
'« F*'

I. dit oomoal.. contiont 1. quanUtTi^ '„ r* ' ?' ""''• '^''» «» "^-^ P«
.t Wh«.^ p., I, d4f.ndeur "llitlEd ."""" "^ "•""'^dl-c, r«,u«e.

.01- du -oj. o. T.„g„.,. xrr.lit^ "^'"- J-"*'* Q--^ -

l'«Jwt.«r. 1. d<fe„d.«r, .«r dl wIkLh? i T"^ '
*• «'»-»»«»•«'» d.

%k I. q-nt'it.. •» .ur le pr /droTrarcto^*"'?''''-
'«""* * '' ''"''•- ^

^lei^ ^,
"'-vnt, dL .• :irrdXt;.r• "^^^-^ - '~-'-»

«J«qutp^ I'McpUtlon .ubtAjMoto df.d,«„nd«ani^ U r*"^^^""

V^fid^r.at d^tilUun, qu« I. dite rmu> ftlui 4 I'TI^V.^

if^iaki^^fj^U^ i>"ifejfr:,L-*ii.""
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it

. s

-(

-i

;^*THOfl.Woa;^A»;^eQ;:'^ \ "
M"-'""'. December 23rd, ma

iLi "^ coMideratidn of your endorsing for Mr. John Hale of Neir
Glasgow a note for two thou«^„d dollars, at tbree months date, I agree (after

^

h«vu.| pa.d the ' Molsons Ba^k • the amount of their claim and my.commis.
sion, &e.) to hold any surplui there may bo, to the extent of twotho^sand
dollars, for your account, agairtst the above note, out of the sale of the sole
leather now coming in for sale and in process of manufacture.

Yours truly,

(Signed) ^. P. Beattib."

J This letter was taken to the YmUndent who, at Hale's request, endorsed a
note for «2,200, instead of one lbrl|2,000, as mentioned in ihe letter of^ar

" -:^''"/PP«";"*"^°'"t«d'that,on Ihe same day that the respondent endorsed
the note for Hale he was mfbtmfcd oHt; and Hale states in his'^ideUce that
the note produced .s the one which.WU endorsed in consequepc? of the letter of
guarantee given by the appellant.

•
.,.,

men the note matured thp responient had to p«y it, and he has brought this
action by which he prays that the appellant be ordered to render an acLntof
the Me leather he has, received from iale and;of the proceeds of the sale, and
that he be condemned to pay to the indent out of the proceeds of such
leather which would appear to be in hi hands, asum notexceeding «2,000 and
interest from service of protest, and cosis of suit. •

The appcUant filed a <i(/eM«e en/ai7.T

. On the iSth of May. 1876. the SupeJfor Court condemned him to render an
account as demanded by the declaration.

|

The ac«,unt was rendered, and, on a contestation by the respondent, the Court
set It aside and ordered another account o be rendered as required by the pre-

, vious judgment.
^ •' •*" i""^

The appellant complains of this judgmlnt and of that of the 18th of Mav
}o76. , ,,

'

.,
• '

''

^
The grounds urgedTor the dismissal of^ the „etion aref 1st thatthe letter

of guarantee contained a mere offer ofguarantee which required a formal accept-
ance and notification of it to give it a blinding effect. 2nd. That the requL

. contained ,n the l^ter of guarantee was thak the respondent should do a specific
act. that IS endorse a note for $2,000, and hat this was not complied with by
doing another act, that is, by endorsing a nbte for 18^00
Many authorities have been eite^ in supU of these abst^ot proposition..They are, howev**, not applicable to the ly^ial oironmstances of this mm.
The firet objecMon of the appellaqt is me^ by the evidence addnoed. that on

the ye.7 day the note was endorsed the appebant was informed of i^ and nem
remonstrated with the respondent for h«^ing ^ndorsed a note for |2,200 instead

?---
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COURT OP QDEfiN'S BENCH, 1879. 17

Ab to the aeooDd objeotion the appellant i$ not in the p4(iiUon ofone who sigiis
a letter of guarantee withont consideration. He wan the agent of Hale from
whom he received large qnantities of leather. At the request of Hule, his prin-
cipaJ, he agrees to retain in his hands, after the claim of the Molsons Bank is

-paid a spffioient sum, not eicceding $2,000, to guarantee the respondent against
the liability he is requested to assume by endorsing Halo's note. What interest
ean the appellant have- to contest the amount of Halo's indebtedness to the res-
pendent

;
he is only required to pay what he was requested by H«le td retain

and what he promised the appellant he would do. , \
The appellant is not called upon to pay anything out of his own futtd» as a

guarantor for Hale. He is merely required to fuiai the obligation he has cOn-
tractirf towards the respondent to pay him out of certain monies he would re-
ceivefor Hale. ^
This letter ofguarantee is more in the nature of an accepted draft L be paid

out of certain funds whenever such funds shall be received, than afordinary
letter of guarantee by which the guarantor promises to pay the debt of another.We believe that the two judgments which have ordered the apUant to
render an account of the proceeds of the leather he received from Haljare justi-
fied by the circuihstances of the case, and that no injustice has been done ti the
appellant. -

Monk, J., dissentea, on the ground that he considered ap acceptance by the
rMpondent was necessary, and that, inasmuch as the note endorsed was in excess
of the amount stated in the letter of guarantee, th^ guarantee was worthless.

Ihe other jidges conourre^an-the opinion expressed by the Chief Justice.

JEirrcfeC^r/er, for appellant.'"
Judgment of S. C. ccJnfirmed.

Abbott & Co., for respondent,
'

No*.U4.

DOUTNEY, •

AM • -

Appiuaht;

*
, ' ' BRUTBRB IT Ai., ^

JS^»,"1*'L?J'±!^"
ofprieellowed ln.uoh.«w by artioleUOl ofttVaTtfuoa« u only a mode of SMeMliic nieIi.danugM.

This waaan appeal hom the judgment of the Superior Court at Montre«l.
reported in 2l8t L. C. J., p. 95. ',

^•^^' ^^T'''
^' ^ =-^ Coiir In«rieur« « jugtf qu<y I'ippelak oni'm plaint d UP d<5fiiQt de coptenanoe dans les terrainaqne lui ont vendnnjlf, fa.

BMttto

WorkHaa.

COURT OF QUEEN'S BENCH, 1878. U
MONTREAL, 21ST DECEMBER, 1878. '

Cdram Sib A. A. Dokion, Ch. J., Monk, J., Kamsay, J., Tessjer.J.,
*

" Cross, J. '
' '



18 COURT OP luEEN'S BENCH, ISW.

\
X.

,

D«...^ t,m6,. et de ce qu'.| est en outre priv< d'ao droit de p.««ge et de mitojenneUJ
»«,«,..,. oompns dans la vente, devait, d'apres I'artido 1601 du Code Cml, conolare 4une diminution de prix de yento, et son action a 4t6 renvoy^e, pdree qu'U afait

oonclu 4 des dommagefl. . "' '
*^ ^

ijcle 1 601 celu, k qa. Ton a vcndu un immeuble peut reclamor une diminutioo
de priz, lorsque lo vendeur ne lui livre pas toute la contenance indiqu^ : maia
eette diminution de prix n'est, aprAs tout, que le uH)de d'apr^a lequel la loi deter-mine lea dommagea dont l-acqu^reur doit fitre inden.ni«6 foraqu'on ne lui li»repas tout ee qa on lu, a «idu. Si I'acquiSreur au lieu de demander une dimi-
nution de prix, demande des dommages, la Cour devra fixer cea d^mage.-d aprts la va eur de la quantit<5 de terrain qui ne lui aura pas <te liv«5, et le
rtsultat sera le meme que 8'il ayait oonclu A une dimmatibn de prix

^^

PoAier au No. 259 de sou eontrat de vente. ditrf^Lorsque la ehose renduenes paBdelaqualiUJexprim^eparle^gontrat; comme, par exemple, a'U eat

-rl ?""".^^'
'"^'^i

dedix flares' etVilsoitmoins ag<,ii;td«*
1 aeheteur des domma^^ et^tgrfits gui connsUnt dan, «„e diminution rfe

"prix." ^,.^'
\

,,;-

li'on voit quejlati^ 0^6 pjp^ce, Pothier traite la diminution de pri^
laquelle

1 aiqutfreur a drbft, oomme donnant lieu & une reclamation pour doa-mages, ^Nousne voyons aucunfl difKrence entre Taction de I'appelant et ceUed^nt pario Pothier. II y a ici urieraison additionnelle qui devait induire I'appe-n nr?"°" ""!,""'
r"""* 1

''***'*' «'««tq«'o«tre le defaut de contenance,U se plaint encore de lu privaiion de certains avantages, oomme d'un droii
^
de passage et d'un mur mitoyen. Ceci fait tomber I'aotion sous I'article 1618

plusrut'
"**^"""* '*'"'"' ''"*'^"^'' P" ^"*"" '*"•"' '« P"«"8« "PPO't^

Si le jugement de la Cour Inftrieure etait maintebu, il s'en suivraifc que I'aD-pdan^ pourrait porter deux actions, I'nne en diminution de prix pour dLut d^contebance, et I'autre en dommages pour privation de partie des ivantages del.

ctlJtr .

" "'"/ ^" '""' '"P"' '« '"'*- '^'' ^' multiplier^indt
actions, lorsqu une eeule peut suffire pour faire rendre justice aux parties

'

d^X^-TT "^r"^"^
^^ ""•*"' * *""' ««»»•'«'«» '" <«»» «t >«» question,de droit s„r lesqueUes oette Cour a kiA appel,Je 4 se prononcer.

^

The following waa the written judgment of the Court

:

La Cour * *, * oonsidfirant que lei inUm6s en eeUe cause ont par aote dohuiUdme jour doctobre 1874, p«»6 devant Maitre Jobin, notai«, ve^du AlW

Hti d?S *i ?
^'" ^'•"•' Hvrede«„.oiofficielB duq^artier St. LouilZ.

i^^iV r^'
untenant le numrfio cinq 2073 piod.^t le numAio rixlMSpieda, formaot en tout 4018 pieda, en anperfioie;

lant'
^1 r;.f

,^""'^°«^ ^ »«•»• •»*<» le. intim*. ont de plu. yendu \ Pappe-

^12 r^ T^. ^'"' "" P*"^ ^« *»"•*»« P**- *'l"8e»r ea «ril^d«^it. lot. numiio. cinq et^rix, et dan. un autre^ .y«Sdou.e^2
jTrtie^

P'"
P«*'»<'/«P«V''~'^"™"' - P'--*^ ciWmenUomi* 41.'^

*X)rtwr qui forme le front de. deux lot. yendu.
J

-,

-. - '
.

-• ' \ -

;«*:

,al^
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^Btoon«d<JiMtqaep.rnnimU*gotadetenteduviD^^^ ^
1874, pUB« deVint dit maltre^robin, notaire, lea intinuSii; ont venda & I'appelant Bmmti !
an droit de mitoyenDottf^dans le pignon nord^t d'ane ma^wn en briquet, A trois
stages aveo toitflat ap))artenaQt A Theodore Hart, 6ewet, erig&s sar ]'nn de aes

- terraijflrportant le nnm^ro 779 an plan et livre de renvoi offioiaU do Qaartier St.
^lonu, avee la moitid indiTiae da terrain sar leqael ce pignof^isst oonatrait, ee

pignon B'jtendant d, trente pieda anglaia i, parUr de ijalignement de la roe
Portier, de plaa le droit de libre paaaage dana and nielle de aeiae pieda anglaia
de laigear en arridre de la propri^t^ Hart, depuia le terrain de la aaoceaaion
Barpie repr€aent4$e par Pappelant jaaqn'A la rue St Dlominiqae, le paaaage
deyant 6tre en oomman entre et avec tonte personne y ayijnt droit, et enfin tona
lea dxoita qne lea intinuSa poovaient avoir dana le painage entre lea terraina da
dit Siear Hart et da dit appelant, dans leqael passage le dit appelant et le pro.
pri^^re da lot an de la Babdivision da lot namdro 780 dek dits plan et livre de
renvoi offioiela da dit Qaartier St. Louia avaient le droit dfpassw, laqaeUe vente
• <t<ikitepoaHeprixd^f30j -

|

'^ '

" Et oonsid^raiit qae par acte devant mattre J. H. jlbin, notaire; eA date
da vingt^troUidme jour de mai 1876, le nommtS Joseph Chrdtien, de la«Jl$ de
Montr^, a vendu a I'appelant un droit de paaaage en oomman aveo ceaz ayant
droit dans les rnelles ei-dessas m^ntionn^ et ce poar le prix de $25, lesqaela
droita de passage dans lea dites ruellcsTe di^ Joseph ChrAtien avait achet^Ss des
dita intimAs par acte de vente reja devant mattre Jobin, notaire, le douzidme
jour d'ootobre 1874

;
_

" Et considtfrant que les intim<$s ont livr« k ['appelant les^deax lots numdro^
6 et 6 oi-haut mentioun^s, mais qu'4 raison d'erreurs dana lea i^lana il re troave
an defieit dana I'Atendae dea terraina dea intim^a, en sorte qa'U leor a ^te impos-
sible de livrer A I'appelant toute la oontenanoe qae oes lota devaient avoir d'iprds
I'^tendae indiqa^ dana I'acto de vente da hoiti^me jonr d'ootobre 1874, et one
poar lea mSmea raisons ils n'ont pu ^i foarnir ainai qu'aa dit Joseph Ch^n'
le droit de passage dans les tr5is raelles oi-haat menUonn^ qu'ik lear ont venda
pu lea ditaacteaHe vente; _

f " Et consid^rght qae cea ventea ayantM faitea aveo garantie, lea intimAs
Bont tenoa d^indemniser le dit appelant dea domnf«gea qa'U ^prdavepw le d«&at
de oontenanoe d«8 terraina qui lai ontM venclaa, et de oe ip'n eat privtf dea
droita de paaaage qae lea intim^ lai ont vendaa ainai qu^au dit Joseph Ohrtftien
qa'il reprtfsente dans les trois.raellea oi-haut mentionnto

;

" Et oonsid^rant que I'appelant n'ayant pm demand^ la reailiation d^a dita
:tetea de vente. I'indemnittf qa'U a le droit ^e radamer ne oonaiate d'api^ I'ari
tide 1601 da Code Civil, que dana and dimination da prix de vente baate aar \
la valour de la parti6 da terrain et dea droi& de passage iqae lea intim<a n'ont •

pu fournir 4 I'appelant en 4gard an pHx total, et que d'aprda oette baae le dit
appelant a droit A ane diminution aur aon prix d'acquiaitibn tant poor le d^faut
de oontenanoe dana I'^tendue dea dita deox lota num^ro 5 et 6 que pour la pri-

^

tation des dita radlea ci-haut mentionn^, le ooat dea actes et plana qu'fl a
produit en oette oauao, aa montant de 1360

;

" Et ftonsid^rant que I'appelant 4tait fond^ A demander oette indemnity on



/ /

20" COURT OP QUEEN'S BUNCH. 1878.

.-j\ dit.d.J„h,Crd.h„ff!T'°r *•»»»•»«. P'««Up«M ...
•"b^. ,874, .u:r4t:zrL':t!nir''"*^""*'°"'''-
•omme de 1360 aveo inUm .„/• ii a

^'' * P^^^"" ' »PP«»ant la dite

-ur et en deduction de la dite wmll .9,1 or ?. "".P"*^' ^" '*'' '"«"«'•

maniAre A r^dnire le dit prir d^ZL1

1

? *''" '"*^''^*' "" '««»«. de
" Et «»f»^ n I

^ *® * ' *"»"« de 1663.96

'

^i6o«<fe Co., for appellant
Judgment of 8. 0. reversed.

* \1

y

.

COURT OP QUEEN'S BENCH, 1878.

" MONTREAL, 13Ta MARCH, 1678

'. V- No. 126. A *"'^-No. 126.

OHARLEBOIS,

AND AppiLLAirr;

LA SOOIfiTB DS CONSTRUCTION METROPOLITAmB,

w* ("ad mora thu two mo»^« .a^ .f^'
"'' *"* *"^«' *" only ie«lito>«d aftei!

the title deed .t Ml l«iS!
"*""" "** "•« "««"«». of the title 4^)!^^£^^g

» diMhuj, of OhttleboU M2S !» ~.T ,,'."'" *""''' ""dortook to My

memorial thereof to be rtwU^eiin^uT^ *u
"^ ""Po-dent, caused a

-^^wiu^>.«.^r;,::;rs.rdrzr^^TC
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ittDts by

ioh time

lased a

•roperty

net for

tli0 pQrdliaifp money which he hVd w agreed to pay to La CorporaUoo Episoopale ch.ri.boto
and to Charlobois. . ud
f On the same day, the 2l8t A^piat, 1874, the defendant Brunet gave the rea-^S?
pondent. La Soci<St6 M<StropoUta^ne, an obligaUon for $6,000 with hypothique
on the immoveable in question, which was duly registered. It was not until the ^ ^
7th September, 1874, that the vendor Oharlebois, plaintiff in this oause, cause*

^
his deed of sale to be registered

; he then did so by transcription at full lenglh.
The reason for the registration of the sale by La Soci6t6 M^tropoUtaine in

'

N

the manner they procured the same to be done is evident. They had made up *

their mind to take security on the property, and, finding that their debtor had
not registered his title, they were aware that they could not get a valid hypothec
ftom him on the property until his title was registered ; having an intensst in
procuring it to be done, they accordingly applied for and procured that registered U
but they felt no interest in, nor did they attempt to procure the registration of ^
the iat'rteur rfc/ortrf« held byCharlobois as the vendor to Brunet, nor are they
supposed to have known that it had remained unpaid ; they had no interest in
making the enquiry. For want of diligenoe on the part of Charlobois this
hailleur dejondt claim remained unr^istered until the 7th September, 1874 as •

above staled. ; \
'

Charlefiois having obtained judgment against Brunet, caused the property to
be sold m this cause, and on the distribution of the proceeds Oharlebois, the
plaintiff,' was collocated in preference to La Socitft6 Metropolitiiine. Tl^ey
contested his collocation, and on the 18th October, 1876, a jud-n.cut of the
Superior Court dismissed the contestation. The case being inscribed in Review
that Court, on the 26th March, 1877, reversed the formerjudgment, and ordered
that the Soci^ttf M^tropolitaine should be collocated in preference to Oharlebois
From the last mentioned judgment an appeal has been tak$)n to this Court, and

-we are now called upon to decide on that appeal whether the registration made
by memorial at the instance of La Soci6t«J M^tropolitaine on the 2l8t August,

'

1.874, of the deed whereby Charlebois conveyed to Brunet the property whos^
proceeds are in question, was effective to enable Brunet to give a valid hypo-
theque thereon to the prejudice of the baiUeur de fondt claim due by Brunet, .

whiph had not been mentioned in the memorial or registration so effected on the
^

'

2l8t August, "1874. .^ : \ >'
Various objections were made to the sufficiency of this rtgistration. V
1st, That the law gave La Sooi<5t^ no right to make this registratriu.
2nd. That it was obligatory under Art. 2139 0. 0. to mention the obaiges

on the property contained in the tiUo sought to be registered. \'
3rd. The want of the designation of the domicile of the party reauirine

registritiou.
r j ^ s

Lastly, no^ mention being made of the delivery of the tiUe, or an authentio
copy thereof, to the registrar, as required by Art 2140 0. 0. ' ' \

it WM Mid, that therequirementfloftheArU 2148 of the CodiKapolAm were \ ' —
imilar tp those which our Civil Code exacted by Art. 2139, but' thafethe Code \
Napol<5on *ras less imperative in its language thin our Code, and it expressly »1- * \
Igwed a registration by a third party, not » party to the deed^ yhieh our OiVii V

<%

y
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3:1 SS. vied tm JirI^Tp"^^'?
'"•'' •-'^•''«

»« «»»»oHt.^

l2Wll22i..nd82,thereguLK ^y^/%««, p. 74.75

" ..aiding that, Tloog « th r1 ofr n„«h. **.?^'^ *"• 'PP*""* ^'^ P«>-

Buoh immoveable wam w:fh»..» «jp * ^
^™'*"'** "7 '"'»» la w«ipeot of

formalities required by he Art^S^fT r-JnT x"*"*
"" *''* «»^°»'»»

in the authorities cited b^t^it betw^^^^^^^ > '^""''""'"' " °>*'»«

. and those whieh-^m not th!. I T !
formahties which are essential

nullity of ^r'?^^^;rtr:tr:r""^'^*^"*^"-«

• l«d t dom'^tS^ohVf1 o?^.
*"
"'f r ^''^ «»«'^^ M^tropoIiUine

~.ld „. b. held to .ffe« JJ^JS. ° T °°"^°""'' "''

regUtration of the purohaserttitle 'l.^ »k » ^? "i"""
''*' ""'"'y ^^^ *«

had .nint««t in pCLT^eS^ail^^^
ii no law requiring that eZSrl? •

' ? •'^^l'*'
®'""*''" "^'^ '"»'* «>«*«

memorial .hews that it may rSitL The o^^^^^
or enqoin, „ to whether B^l^Tad paid .,1 Z ^- ^'^l >""^ '^ ^°^
Perty. On the oontrarv Iha „Lw* Ti °"<«"tored claims on the pr<>.

aUoiedby 4w^;,d^'L^J';\'j,t\t^^^^^
«8«^rwithin the 5ma

V the property in question for a loaTof |6 Oofel.^^'^''''^ " ""'^^^
, .

in securing themlelve^ and, ifa^IbrbvHuf?^ *""^°'* " ^*«'«"
They were therefowmecial-intcTtJiL^^^

' titie,but«ottheob.^y4;*^^,Tt^^^
B7 Art. 2136. «^^n by memorial i. effected by meana^f.i,«„Bfii^
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COURT OP^ijUEEN'S BENCH, 1878.

^tting Mh^ t^e real rights which the party intereated wishes to prtsenre. which c.^>dehvered to the registrar and transcribed upon the register '
-^

By Art 2137, the memorial must be in writing, and may be made at thew^«»*^«

ih^ the spmt of the registry law as expressed in other article* shew, that
parties hanng a snbatantial interest ha¥e a right to register
LasUy i^ is^ obvious that the question of the deliveiy to ihe registrar of Uie

trtle ordocument roamring to be ^gistered, or an authentic cly of it. Zspecified .n Art 21^0, cannot be brought in question; that is a proceeding
without, which t> ««istrar could not act, but one which does not require tobe certified. It must be presumed to have taken place, for without it no
wgistration, whatever could have been effected, nor could the registrar have
jjven anycrtiflcate respecting it. It is^a matter between the partj presenting

ttt tr^-?' *''%^'*"'- T''^ ^^J^^^-"" «••* it was proseVd I thol^'tthat tiie ref^trar certified \\z r^istration.

We think on the whole it is a case where the law favors the daiAjnt. That

SL^flf^.f*^'^"*-'"'."^'^ P"""*y ^^ ^'^'^ ^"'««'«^' snd that the

1^ n" S T"" *'""'* '"^"*^ -iTTding them th»t priority must
stand. It IS therefore confirmed with costs.

F. O. Ein/ret, fot respondeat. C._

(8. B.)
"'

• '/' ,' /-. \^-'. „

COUR SUPBRIEURB, 1878. ^ '

MONTREAL, 30 DKOBMBRB, 1878.

Coram Jmtb, J.

, No. 1919.

Burrought .vs. Berthelot et al.

Jvst:-Qae le d<Itl poor Ut prbdoetlon det plaldojenm mtrite. en Com SuMMm^ \^ a ^.
Jo.«fr«e. et Jaridl,«e.*oompterd, l^^^r^i^^it^Zj^T^'t^ix!^^^

; -Le 6 dfioembre qui 4tait un vendiedi, demande d^plaidoyer fut faite auz
difendeuw et ceg demiem n'y ayant pas r*pondu, 4> de forclusion Ait obtenu

- demande; mam dan. ce d61a,, ae tiouvait un jour non juridique, Mvoir. un
oimancne. a

L* d^fendeni. M prtftendant l^SsSa par cette forLion,Awf Tiln'^t'ion
snivantd pour a'en faire telever :—

^^^^-^H-f^^vn « motion

•Jfotionde. difendMMje^
obtenue oon^ eux eat

l^^^^^ffS^f^ iU^Jple, le. d^lais fix^par 1. loi pour plaider A oette
_^-j»ti«r,^tont de trou jpujs frano. et Jwridiquei A Compter de 1. miN en

^

demeure; et attenda que les ddlai. auxqueb ib avaient droit, n'<taient puencow expirfa lor, de la dite forclnmon, qn'i«rf|4> i^yit
...*^

#.



/'''^''

84 OOUR SUPERIEURB, 1878.

ii.r«.,h. "prfmatarfe, irrd^^uliire, ill<J«,Io, nalle ct oomme non .venue et que le. ditaflcriMoi «< ,1. "|«Ifendeuni en ^oiont rclevds, aveo d<$pen«."
4 « am

.fx?'f'T^hj^^'
'•" <l«5»oridca«, lora de I'.udition .ur oette motion, into-

q^^jartiole 137 du Code de procedure Civile, 2o. aiinia, et notamoient Uvewion anglaise de oet article, Oomme <$tant tout k fait dans le gebs de lea rrf.tontionaet tenement formelle et eiplioite, qu'il ^tait .b«,lument impowiblo de

! .TT"?'.""
""*' '' °'* "''°'" ""°""° ""^™ "ignifioation que ceile qu' i

y atUehait lu,-mflme, A aavoir
: que le ddlui do troia jours y meqtionniJ. doit

fltre oompofi<5 do jours >^W,j„c*.
•<» «nno, aou

Jtl!t"''v!*"V""''"*'"'"'
" ^'"''"q«°dos proctfJda fussent faits dans unwrtain nombre do jo»«^«„rf/y„„. die a toujours eu lo soin de I'ordopner d'unemamdre formelle et positive

: e'est pr^oisimont, continue M. Joseph, ce qui •

1m m"".
"'"?•

'l""
"* ^"t "ut'o-nt des d61ais <5tablis par Jarti-oies 1U7, ld7 (quant aui huit jours y mcjntionnds), 207, 211, 234. 1070 tu

coB"""^'
«!« Pl^^. droit au jour suivant. (0. P. C. art. 24). Pour toutee

-^ZITT' "^ *'* P"" " "°'"''"" *»"« '^""^
''"^'P**'^ »«»««»«. «e din-anche oe^/ <«»nptoit pas et devait etre exolu du dcMai. '

l-'f
^•^'''•'''"'5'A'. pour le demandeur, phJtendit au oontraire qu'il suffisait que

ord nl /fl'
""'"' """P"'' ^""^ '° *"" "«*"«•' «<"»»« dans les cas

«ur IWIVJl i nTfn
P'»''"°"''^'«'»«-»> Po»r «>»tenir cette pretention.«url article 24 du Code do Procedure, qui porte que / " Le temps du ddlai oourks rf.™«„cA« etjour,f,rUs&.r II invoquait de plus l-articlTl37 du mTme .

^^XJ!^\:'^'^' " Si le Plaidoyer n'est pas produit dan.ced^la. ibmt^ours) la partie adverse pent en faire demando, et s'il n'est pas
-P^J^U avant I expiration du trainingjourjaridique subsdqueut, le protono-taire |)eut aocorder au demandeur un aote de forolusion "
II inftrait done des termes de ces deux articles, qu'il suffisait pour fitre

1 t'r *""*"*r '" '*'" «° 'i"-^- ^ -*»« cause mT^wi"

des^4f?'!f
'"'

"^t
«»ar examen de la question et avoir dilibiri, adopt, le. vueades dtfendeur. et aoc^orda leur motion, mais sans frais.

^.^A ^bBurrougk., prooureurs du demandeur.
'
"^"^ "^^'

*/. O. Jb#«pA, plrpoureur des ddfendeur.. -

-
,_^

(J.0. D.)'
,

.',.' •' '

"
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^OUHT OP QUEEN'S BENCH, 1879.

COURT OF QUEEN'S BENCH, 1879.

MONTREAL, Ura JUNB, 187d.

C.™» Mo,K, J., IU««,. J., T.„,^ ,., c„„, j., g,<„„.^ , ^ ^^ j^^
Na 18A.

LA 80CI18T8 DE CONSTRUCTION METROPOLITAINB,
X^^intift in Court htlow),

AXD APmiAlITi;

LE8 C0MM,S8AIRES DECOLES OATllOLIQCE^ DB LA OfTli DrMONTRBAL'
i^^'ndamtm Court belotB).

„_,'
. -.... . R»»P01(D«l(Ti.

Uit»:-.Th«t whew «B a*.Wteata<r« or an IroaioTMble undo, .h- f- ,
the Inwlvem for . axod term. reoewTt^ ^;, „^ ^ *"""' ^^ "'' '"»• '«««« bj

' . lacb teriii. ^ - .
' "*'"' eonA""* the leue to the ezplraUon of

les loyers lui ont et6 paj6, a Icur eohdance. Le ler a^imTk .^T
.eux H cette date. De lA, 'action- et la saisie gagerie de la dorndereT li^

eupation des d^fondeurs avait contlnu<5e par tokrance et fi„!«l„ri ? T
«.ai; quelcs d.feodeurs ayant continue lefr o^u^iorapr! ,7,11'".'^
vent etro consider^ locataircs pour «ne aat« annJ ^ "' '**'**

.Le jugementattaqu^ad^boute l'«otion de la demanderesse, par le motif auele bad avatt e.. accept, par cette derniore, aux tcr.ea et condiLs .7^1"^
L'avooat de la demanderesse a era devoir dire datin unn <•««.. i ^

iof^rieure avait ... ^id.e plut,t par .,4^Z^:,7JZ\^2 '" ^^"'

Voyons quelle est la loi applicable dans lee circLnstances.
^

proprLt^"1,ert"''?T""^
r.rill T r ™"' ""*"' *»"•' 1'in.meuble, qui sont vendus. S!



H
COURT OP QUEEN'S BBNOH, 1879.

L» Cour ddboute I'appe), et oonflrme lo jugement. ' '

/-. 0. J?/«/'^^for .ppellaot.
Jadgm<«,t of 8. C. wnBrmed.

OMiw«< <fc 6'fi:; for rcspondonU.

COURT OF QUEENS BENCH, 1879.

MONTI^EAL, 21BT JUNE, 1879.

.< >;'

Appuuiiti ,'

Coram Sir A. A. Dob.on, C. J.. Monk, J., R.MSAr, J.. T.,si.r. J., Caose; J.

- No. 169.

THE NATIONAL INSURANCE CO.

HATTON, .°W,< .

u ^ • •

""•* Rmpoudbit.
HILD H-KJhat u •crMment between • promoter of • emaioii* ...i . »k^^>.. , .

&ot. did not ImmedtaW^torjtrS'k't „^^^
\thefeon,Mdtook«B«cir»er«ri»th«^^. .^^

UMlebrUieOInetort.
"^^ Uieotltoofith. itockheld bjlilmuUMf ire

Respondent, defendant in the Court beIow7pIeaded •

•"""*"<>"«•

(1) No call by a legal board of direoton;

(4) General iaaue.



COURT OP QUEKN8 BKNCH, lfi79. fr

g.rd«d th. flrrt piM, but it dUmiaMd th« pUintir. Mtl«» on th« ground ih.t the ^^ ^ ,««lb wtr. irwguUr, iuMmuoh m two other .h.reholder,, OxiWie and Ooff h.d •^^t"".'

been .llowed to iNuee their sharM, and Ih.t the cite h.d only Iwn miule
on the .b.«.» reduced. Ther« o.n be no doubt th.t the Kenei.1 prinoi-
pie on whieh tbii judgment turn. i. correct, and that, if the diractora made an
unikir call, the ahareholder might decline to pay. Thia waa not, howoter. re^
pondent. prot«nt.Qn. He«.\ight tobedeclarednotaooptributoryon thegrJund
offraud^ There u M>me oontradioti<in in the evidenoi) as to whether he had
•igned aAer Ogiltie and Ooff had redfucod their .ubHoriptiona. But it aeema tome that Hanaon'a eridenee fliea a date when theae reduotiooa took place which
goferna the whole caae. Othera may be mi.tUken aa to the order of eventa • but
the fact he awean to ia rendered poaitive by a ciroumstanoe. He left Montreal

« ..!';.
^*'' *®'*' *''''"8 ***'' ^'"^ *'*«"'«°» of tookl.older. in which

Mr. Ogilvie appeara a. a aubacriber for the reduced amount, At thia time the
reapondent waa activel| engaged aa a promoter of the Company, attending iU
meetinpi and advising as the Solioitor of the unorganiaed Company. Later
about the end of September, the Company was oig.ni«id, and the three principal
officials were Ogilvie, Ooff and Hatton. I. it probable, or indeed ia it credible
that these partiea did not know for what amount of stock each Waa subacriber ?
Again, js U possible that Ogilvie could have reduced hi» shares from 200 to 60

,.
more than four months before he was elected president, and Hatton not know it ?

» i .','!?' * "*'"* **'"' "onoei^-ble, how can he get over the payment of the 1st
jail of 110 per share three montha later ? As Solicitor of the Company he must
hare known as well as he does now whetber that was .'legal oall or not. He
paid and induced othera to pay it.

Bnt there ia still another view of the case. The change of Ogilvie's subsorip.
tion was oertainly made before the Company was organised. Hatton was a pr^
notor he allowed the Company to be formed oatensibly with its president as «
snbsonbor of only 60 shares, and now he tuma round and says : " 1 won't pay you
the Company, what I owe (for he ia evidently » contributory, and the judgment'

***??!.. **^'" *^*' 8ro«nd), because th-i Company sooi^nised is detaini;
unfairly by me in letting Mr. Ogilvie escape from three-fourths of bietJbl^oiM
aaa stockholder." But Mr.Satton had aoquieeoed in this for two years, abd until
the tune he ceased ta be the Solicitor of the Company. What sort of faimeu
would this be to hold the other sharehbtdera who bftve paid their eall*-one at
•Ueventi made at Mr. Hatton's own suggestioo, or with his approval, apd to
•biolve him ? Mr. Hatton may haive his action against those who have mialed
him, bnt he eannot beaUowed to aggravate the position of others who have Imm
perhaps lulled mto security by hia aoquiesdenoe. There is no unfair dealing on
the part of the directors; they have made the call on the stock list aa it has
atood fofyears. . .

We ue tbereibro of opiaioa that Mr. Hatton is liable for these oalla, and the
judgment of the Court fael«w must be reversed. 1

The Iblldwing is Uie written judgment of die Goart —
"The Qomi * * * eonaidering that the Respondent hath failed to
ove that he wm mdueed by fhtud and feh'»>" <»».iiw t» aateerihe^thfr^fty^

lUttoa.

•haiwi of atook he holds in the oapital stock of tiie Company appellants
j
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boUJft OF QUEEN'H BKNCn, 1879.
A.

o.n.« .wre of th, oh.nK«. In the .«b«riptioo book of Iho .took of^th. Oomlv

*. .,

i:\

j~„

W'

riKht^tobo roliav.1 of I.. U.bilitio. m . .tockh«ld«r „„ «,oour6f u.j Zl

n,.deby the Comp.„r-pp«ll.nU, U for which tbo pre^ut ..tion ha. b«n
iq.titalod, were either illoK-I. partial or unju.t

;

- T
"And con.iderin« that there i. error in the judgment rondoret bv the Suw^rior Cburt .itting .t Mootrou] on the 8th d.y pf Julv 1878 •

^

Jui7msZl y' T""'
""' ?""" ""' "^'^ ^"^«'"«"»' °f •»>• «'•> <i-J of

.h„„M K . ' f'^"!^'"!'
"" '""'^' ^''« J"<«Kn>ent which the «iid iJuperior CoarlBhould have rendcrml. il..fh «»...)..».. ii.„ _ . . .• *^ wur»

appellant, the

1877. and oIm

Uoart and on

should have rendered, doth oondumn tho nrnpondont to pay to t^
«um of •ipOO.jjith intercat thoroon from the 27th day of July
to p.y to tho B^ appellants U.o co«t« ioourrod in the Sdporioi
the prcMint appeal."

i

Oilman ., HoUon, for appellant,.

•'"''^"'"* '' '' ^' """"'^-

Straehan Bethune, Q. r.,Ooun«el.
John L. MorrU, for rcepondcnt.

T. W. Jiitchiei Q, a, Counwl.
(8. U.)

I

' CQUIl SUPERIEURE, 1878. ^

'

. ^ ilONTREAL, 2 MARS, 1878.

.
Coram Rainville, J.

'

, No. 6T9, 1 .

^ du aeoxwme cZncUrZZ^^T^iT.^^riT ^ *""* "" "°»«»««-»' ««« la part

1 Mmeat Ibrmul*.
"*»*p*«**"' * ««"• Pri"''". »oa ooni«nt«meat deraat ttie «i'pr«a.

iioY^ZT r/'**'^""'
^^^ '''^""' ^ *^'"»"*' « '• r^clamante ane oblige

ffmon a ^t^ r^gul^rement en^gistr^e. Le ddlai pour ,^ouveler I'eaiSment expirau le 30 AvriM876. Ce renouvellem.at fut fait, mail3n5^

hypoth^ue .ur J» memo propri^td en faveurdes oonteBtanto. etle fkill^riL"
*

1^ cet .etc qu'll .Uit da «.r 1. p„,pri,t,^„„e «mme de 12^00 lurl^ZZ.

y
^,__.i^

'1
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COUR*!«fpEmEURK, 1878. pi'

. If>ii 4 «• moment I lijjM.iliiqat ioM4* k U r^lainao(« a'apptrelmlk bm Mr
l« eortilni da p%iftlr.teur. I. rrf«l.n.tnU, !• ,Uux Aofti 1H76, .VJuat
•p«r?u d« I'orreur, denne un nouf«l .tI. ati r<$KUtrHoar rMtifl.nt I. nan.dro
de U propriitd. I^ ddlal pour cfR-etatr lo ronouvcllcro«nt rfuh alori mm* ot
IWU d'obligadoo connentr pnr lo WUi aui oontcHtanU duit cntiuuM, 'l%
propn^fd groT^ da o«a hypoth«>qae. «h Tondue par l« Syndic qui coHonuo la
r^clamanto pour 1. monlant d« » oM^anco, et lea contaatanU produi*«nt une
coutfl.tat.on d«,uafld«nt H 6tro ooIIo.,u<Jh do pnSr*renoo A I. riolamanf, vu quomn obligation n'ay,nt pa. Hi renouwWa dan. lo ddial voulu par la loi pour lo
ronouvollemont daa enrrfgl^troniont., lo. contestant, m trouvaiont .\ avoir prioritd
«1 lijrpothdquc.

"^

La r^.olamantc .\ r<5pondu quo I'oxi.tonoo do .on obligati.)n ayant M6 6noac6o
dun. I acta d'obligation conwnti par I« failli aux contciUnU, coux-oi ODt par lo
f«i» reoonnu lo droit do priority de ton hypolhiquo. . .

*^

9AQ/i'^r?^J,^M°r'''.""*"
""'"* '"'''''' "" •"'"•'<"' "^o '««' pr«?'cnH'>n« I'art.

No 728
Bo-Canadn, au».i Code N. art. 1071, Pont, PrivU<?g«/

La rtolamanto au soution do ja proposition quo Ics conlctanU«vnio.,t rcconnu
son droit do priorit<J a r.<r(i5r(5 !.» Cour aux nutoritds .uivanto..

C. C. R C. art. 2048.

Rainvilli, J Jfl .ul.«. d'opinion quo le» contestant, doivont r«?u«,ir
mulgrt h cUuso do Icur obligation con.tatant

, AxUibnc. d'uno hypothiou. '

I

'"'^"'?™.•"•
'1 r?"*^'^ »' "5t«it niooaaairo quo Icur con«,nto„,cnt S donnctpriont* d'hypoll.*q.y,, i U r<5ol„m.nto f«t cxprc^iuant foru^ui/ Le. d7dh «on. ran^aisoa c.t6c pnr U roelamanta no a'appHqucnt pas ab.olumo„t et

I on roft^rant aux rappor^ do co, dc<oWon, on terra qu'il y Lait dan. r.;tLunc cl,u,c sfpuluut priori.c^ d'hypotbcVquo ou d^obrant U propri^td IVanolL eT

'

quutt, et alora lo crdanoior hypoti.eoairo antdriour oo»parais«„t A facte mLocommo td.no.n, ^u.t con.< y donner «b„ assentimont. II y a uno Zal
rapport.0 par Dallox au 9..uo Vol. Jurisp. du «oy.uu.e, yj. U^PJ^Z ^

rnvilego, chap. 2, acjct. 8, p. ;H8, qui regie la queatiorr.
^

" Le cr^anoier premier inherit doit 6tre prdf^rd u un creaneior koik le titrohypothdc,.ro estantdreurau nien, mai. n'i dt6 in«,rit que poat.ril1 ^
'

.lo« m(5me que dans I'acte qui a eonfdrd rhypothi«ue an seoo\.d cr^anoiertdob.t«ur commun anrait ddclard - que limmeubl. *t«U grevd dW au o"hypotb^uo (Dclooso. Rodrigue)."
«no amro

Voici le jugement de la Cour d'Appd do Bruxelle., rendu le 6 J«in 1809
-^^

" el rL«T ^I^T'r n f"^*
^nonoiatire d'une bypothdque antirieureen Ucte du 16 floreal au 9 dont Tintim6 se prevaut, ne faia.it pas ol,stacte^

"

J queceluH,! puj^oqudrir la priority anr le. btens hypolh^Ss enW ^
dune .nsonptionj,ifse danalea tennes deUloi da IJ BruZire au7 enrl^^n

»
ilMnnoL
Molttal, i

*"»
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"inftrer un droit de prtftrence stipule en s. farcur mfiiie pour le cm aui «iprdsente
;
met I'appellatioii au i«5ant, etc

"

^
^"^J^

' 5Cette ddoision p,e parait s'appliquer •parfuitco.ent 4 la pi^nte cau.e Vl)

'

Lejugement est motiv^coinine suit:
«» cauie. ^i;

'^
d'ioelt" etl'i«rr '^"f" '"? pV^«»

»"• •'» «^e»«*atioa et la co«to8ta1ior

"

"-,/l'^""f^™"**!""'"^^'''
*"^ P«rlaloipo„rrenauveler rhypothAque de lardelnmante expirait Ic 30 Avril 1875;

"
-

jf" '"'i"* ae la

l(r^S^ •''"'''' '^'''''"'"''"'*'""°°''*^ IWiption'hypothdcaireque

. tL;s^'3i:£u:7^;""""" ^ ^'^ ^"^^^^^"•'" -' - ^-^'^^'^-^^

.

>28' iSr?^? *t '" '^'"''""'"" '^"^ ?"^ '« '^•"' ^""^ I'acte d'obligation da

.

, ^28 jam 18.5. qui cx.sta.t une hypotheqJo do <2000, en faveur de la r^oU-

"^Tn
'"]' P™T'^ •'ypotWquec n',Jfait qu'uue clause dnonci^ive

:

tin„ J.jf
'I";f '«" ^^--t'^ «J° "^'t^' deciaratioail ne resultait aucuue conyen-

t on d ou la reclai^ante put i,.ferer tjn droit de pr6ftSrence stipule en sa faveur
ct que cott^ ddelaration ne la rolerait pas de 'I'oblisation de renouveler so.'

Iri 1"^ "''!,'t'-' rf' P" '"^•'' ' •"^'"'•«"* '« contestation et ordon"'

colloq«,.,s pour la sommc de $625.33 de prdfereneo et a.ant la dite r^clamante
et auss. avcd .nte.Gt do sept par ecnt. sur la dite .so.„.c dojuis le 28 Sept 1875-

dutd 7^" ™""':i T ""''"'"" '^«'^* B-d«rearde diUndesoit r6-

86.ent eoHoques sur led.t Bordereau do dlvidcnde pour la dite somme de^$^67.-4i^ avee d^pens distraits i MM. Kerr & Carter, avoeats des eontestants
"

•

^-/ianmc,L./lammed'A.Ian./^^^ la rdcIama,S"'''*"'""
'""•"'"""^

Acrrtfc Career pour Ics contestants
"

. \
4

\ COURT OF QUEEN'S BENCH, 1879.-
MONTREAL, 17th MARCH,. 1879..

"

.

tVmmM0NK,J.,RAMgAT,J,Tl?88iER,j:,iCR08S,^.;R0UT,nER,J,«rfA,^
No. 162.

'DOVT^WT, / '^-.;:.|j,- :..,v

; ^ >..^ RICHARD ET AL.,
'

"^

„ , --. X

'
.:"'---., RlSPOItlHiKTS.

•" *
'^',i.'?.'?i^,°'1Sl'

ton. .bi.l«,a ft«,ih. 4«,„ rttt... fc^ .oilB«ti«jMby ftaud and do/, wlU be set ulde. -
"..i«j«MOTi.^ia^

Rambay, J, The late Laprent Richard, by deed styled donation, dated 10th

1/

(1) VWuDyl«iJwMieHi^m,ffiey,-»fcC.1t7<r; Cafrffle K BaiiaiDg Soolet/.T5i: anT
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dite r^clamante.

QIER,J., ae^Aoe.

r

COURT OF QUEEN'S 3ENCH, 1879.

Norember, 186« made over to the respondents a lot ofland and certain move-auc^^mumals and agnonltural instruments.
"

tfi^l^^L^fV^
Went Riehard, the appellant, who claims io repre«c-utthe suceessioilXLaurent Richard, discovered that the so-called donation wa..ot cou„ters,gned>B4^e notified the respondents thal^he would hZ Z^lonto r«,overbackli^;^t^^

donation, unless they agreeato tl"!

* miZ, Tt''
,y»^-^i«^--. they, by deed of the 2„°d mlr^

! didT '^'."^'^fr
''^^^^^^the 10th November. 1866. and ly

arSt T^'rV "'' ^'^ SeptemiiiH^l. they agreei to sibmit
^

"^imN r "iir/y^'-'of the prop:;^,he time of the
tion, 10th November, 1866, to 3rd February, 18tl ^-T
The present action is tp recover from the respondents th^^ment of the

il «"rtnn k'"'™"'"^^^'-^^'
the value of articles tS^tapp^nunts, 1700; hay gr^,,'^:::^„^„,„,,j

j, Laurent Richard, 86^ ^

for the materials of a building, f150 ; making in all the slim^83,106.66ihe appellant fliet this action by'several pleas /X
nl^tJtZS ".V' 'f/ '"'' ''''''^ 186^alleged it w.s .eally a

Tn^tl ?,.^^ "^"'^ *'"'""'•"'" believingUl«^ they had'io valid tiUe.and tha he represented the mcsaion of Lau^ Richard j that he did no;represent the heirs, and that it was by error^^lfoThad agreed o th Ii« tioTThey concluded that the act of resiliation Wdcired null
ficQondly, they set up that, even if>the deed of the 10th November 1866were adonation bad in form, it had ,it^ effect up to the date of the Si2„ and

nrd' Tu' "r"^-^^'^-'^ -^ ^'liable for the use J^d '^^at

1 were"-
'?^ "¥ !^^ «^^ Other- effects, or those they had not had J

"

ThetaXld Jnr^f^''y '' -""'- »«««>«»* of »305. They also alleged

; In l"i /;
rfoi o^ippellant, the irregularity of the compromU and award and

Thirdly.they set up the value of they.«^^^^^^

d thri . ;
?""'^"' ""' ^'^^ ""^^""'^ «^ ^'^^ bukingiestroyed: a 8789

'

andthey pleaded in compensation amounts equal to 8810 99
'

The judgment appealed from adopts the conclusion^ of the first' plea that ist declares the deed of donation to have^l^en an alienation <l iU^eVn^re^'

.

the res.hat.on to have been obtained with^-ut cause and by fraud, as "so tTe

OKro/e, and It dismisses appellant's action.
*

JZ? ^K
"' ''S"'"^*^'"'* P"*'* of tho J««lg»o»t dismissing the Iction, I thinktherecan be very httle doubt that it should be confirmed. However mperfe,t

'

Laurent Richard, or the view of the law which induld them to consent to the

^« IriT; "T "^
T'*"'

*'"'' ^'•^ "P'^'S cannot be called ont

UUWx^suumon. ,»o ftr 6vcn if it were « donatiob it was onl7bad in fom

UulltMy
••4

nichard tt aL

i-
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* \ ."?«vf

^'n

.r*??*' J'
'° '^^'"' •«*='*<'• .It w" not requisite there should b« « d«cd ia uot-rial«>*«...... foro, for the moveable.. 'The rent was u^oveable of it. nature The did orosduuon (2nd Fcb.ua,7^ S^71) annuls the so-called deed ^ d^

,.,
leaves he c«tjmatio»of t|e Wup.tion fVom the time of the dona^ir u!l^

• -id^l^T^ "" this p^tntKu>ght have been obviated if the aetion had been

/" Ihl W '•"''^•"^''t'f;''.
«" »»'» -^ward

;
but the appellant does not invoke

"
fl; V "^*'""-''^"'-^' '^»^°«'J ^''<''' <>« 'h" original rights of the parties.If we are to arbitrate, we eannot say that the appellant is entitled to anything

\But the judgment goes further.' It not only dismisses the action, but it seL
asi^.the deed of r«sUial,on, the compr^nu, and Ihe award as being all enteJ

....^
ujto owing to the fraud and rfoZ of the appeHant. 'And here ariseL ques^Awhich was very ably argued in appeal, namely, whethirjthis d^ed of r^iliation

'

. '
IS or IS not a transaction. The point is of some importance. If it is, er Jrof

V aw simply will not affect its validity. The object of the trans,ll,ti;n is to
I «";ve at

«
solution of the legal right without an appeal to,the Contt,: It i. i„

\
reality a compromls as to matter of law. But respondents ingeniously ar^ue
that, since ,t is a compromise, a deed which isonly a giving up all on one side
cannot be a transaction

;

that the deed in question Is one-sided, and that <sdB-
scquently It is only a resiliatioh and Tiot a transaction, consequently he may avail
himself of the erreur cle droit. HoWever interesting this discussion may havLb^n under^the did law.-I think the terms of Art. 1918 C.C. leave no room todoubt what IS now our law

:
'< Transaction is a contract by which the parties

tcrnhnate a Ltwsu.t ^Ircaly began, or ^,re,cnt faUire Iftig^uion by means of con-
cessions or reservations made by o«c or both of^them." The concessions or

.
reservations may then be made by one, and still the contract be a transaction
Has It the necigsary ingredients? I don't think it has. >tx seems to me
that to constitute a transaction, it is necessary thai the deed should^fc up the
ogal consideration, so as to show that the parties intend to transact a» to the
law. If this docs not appear, the deed becomes a simple resiliation

; at least I
cannot soe any other mode of distinguishing between a resiliation and ic

,

transaction. This view is fortiBed by the terms of Art. 1922 CC 'which
makes ityiiecessary in a trwisaction to refer to a deed that |wa8 Bull in order
to cover it. In a word, in a transaction the consideration is the legal diffioultv

^ and It must specially appear that the parties intended to comprom^ as to thdr
^

legal '?Sbt8,
e'fif " °° transaction. We have, therefore, only to look at this

defld of t;he 2nd Pbbruary, as a d^ed of resiliati^, and without going the length ;'^

of accusing the appellant of *aud, it .ppanTto me clev, that, whetKer fraudu-
'

lently or not, he muled the respondents, ^nd induced them to pass a deed with
wtaoyoonsideration. The Court sfies no difficulty in Qonfinnins4e judEmcnt
etcegUfl to a matter purely of detaU. Weare disposed to sostai/the j«d«nent

'

puttmglit^few words in the dM^«V to avoid the impre^ion that we nn
deciding anytBag^Ae real estate. The iasue rai^ wi^ as to moveables
.agiwe haye pot to dffjflfltjw tn thp real catat^% 4Eho judgi^ent jg aa fulluwfl—

Y

«e^Li^-^„



COURT OPQUiEN'S.BBNCH,;i879.
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T'-«'IM^i^^f^^"ff'i'''''-^''^^<'!''i''^t>r,. 1871,

L.d«j"„ii„'^'j^*^rdri''°: "*"''•
r""' «"•"" •"•'»« -j

^

/>OM^rtf tfr Z?o«/re, for appellants.
^''''S'n*'!* of S. 0. confirmed.

;Zaa,^cctyfo6e«,%, for respondent. > '

i

COURT OP REVIEW, 18?9.

MONTREAL, 29lh NOVEMBER, 1879.

Coram SipoTTE, John-son, LAFaAMBo.sB, JJ.

No. 938.

Fn re JUiddlemist, insolvent Dn^iu^ • , •

yte jadgment iggonhnd ig jeywy wm rBmin^.* |--^^-„-r—.-^-^ :^
/

/ .
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IMlMlM

\

.

de vcnte d'un imp.euble du failli situ^ aux Tannerio-, ,^ur une^m^e de ^ 200de pr^ferenco au oon.astant Leduo, aussi crdancicr hyV)thdcZrM Ir'

En 1803 Donun.q«e Leduc. .lors propridtuiro de rimmeuble enVurtrfl'

erre hn ISOi cettc cdaucc est tran^portdo par Oougeon k iLh BrodU 1

I'CuT^
celut s'obllgo persounellcneat do payer ^1^^^:'^^, J

'

.li/''J!i'"?
^S.^^^^J"™*" I'««J»«, acqudrcur de la terre hypothoqude « Bro-die, vend cette meme terre A Riee, nioyennaat uno sommo de' $16 000 So'tette soinine eststjpuldc payable oomine suit • "

'

• !op"fr "
,

- '1,000 00 T4^.EnAoat " V , 2000 00 J
a .M balance $12^00 00 en 12 paieacQts annuels

de $1,000 00 le lcr.,d'Apflt chaquc annde, A comptet
de ler. d>ftt 1876 A $12.000 00- ' '

r,
, ,.

,'

"

116,000 00
Il-pst St.pule p* cet actc que I'acqudreur (Rice) aura droit^W rtnd particde la d.te terre et aussi souvent qu'll le requerra, aVant que les dit« paietae^ne

»o.entdcbus,.yacV. di.h^rg.r I'kypoth^^ue d,, v^Zn en payant $4#0
"

.haque arpeut de terrain q..'il .oudrait ainni fairo ddgrever,ci soUes den^
fetre ddduites dcs dornier»paiemcns & dchoir.

Leduc^par le ffl^me acte, d^ue ensuite Rioe de payer 4 Brodie, en ddd.o-tion de «o» pr.x d achat, le niontant de I'hypoth^ue de ce dealer, et ce dan.un an. de la date ^u d.t contrat. Cett*^ ddldgatio, est accepts ^ar Brodi^ma.s sans decharge de «a part, par eonsdquent sans novation de sa erdance

del'"'
'"'"'*" ^ Middlemiss qui prend toutea les ibligations de «oa vetf-

Le 4 jttillef, 1874, Middlemiaajiyant dohangd moidd de ce terrain aveo le
eauvernenient provincial et ayant promis de le Hvrer franc et quitte de toutelwpo-
th^que v.ent trouvir Leduc le vendeur, et lui paye Ids $2000 jk dcheoir en Aoflt^suiyant, plus $600b en d compte des $12,000 restant, oette somme de 5Soo!1imputer 8ur le dermen. paiemens 4 dcheoir, aox tennes de la Vente pa^ Lduo 1

.

Rice. Deplus M.ddlenuss exige et obtient, aux tennes de ce oontraVdeTnt^ t

.

Roe, la ddchaigede Leduc ponr lamoitid du dit terrain, la $6000 reprdseiunt^
$400 par aipent poor oette moitid. . *' J^*
,^prij^obtenucetteddoha<gede Leduc,m^^ va tronver Brodie
lui leprfiBcnte qu'U est sufBsanunent garanti pour ses $1200 sur i'.utro moitW

^^^^'l^'^W'^''^'''^'^''^ l.ypoth*quesur«,tte pltro
moitidddchaisde par Leduc. Cetteddohaiteede Bh>diee,tHn fifnuJio.."' •

» » »

>*,
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Middlemiw <St«nt toml,^ eo faillito, cottc seconde moitii5 de la terro Lcduc C6t
TOndu par « «ynd,c ^t „„ rapporte pna suflBHamment pdur payor Ics $1200 dftcs
A Brod.e et $3000 do balanoo 4 Loduo. Brodio est ooIlJqiiJ de prdforenco 1Loduo pour B^s •1200 et oo^dornlor contoste ectto ooIIocatioT^n disant : que par

g t«« et cottesubrog«t.on ^u« par suit, il eat devon/oblis<J.,„vers Loduo doBO „on fuircf q«, pa d.a,inuer la garantie qui luiZit ainsi ooddo, et qu'o.ddohargeaoHa premiere moitid do rimmoublo h2thdq„<S il so trouve AXe
pcrdro A I^uc son recours pour autant sur la^jondo moitid, oe qui lo rend
garan ot ^esponsaWo envon, Leduo du toft qZ colui-ci <5prouvo. II dom^nde

llt2'^"\?""''.f
'"'*""*•'" rin8uffisano5.du,prod«it do rimtneublo soitsupport^ proportioucellemoiit par Brodieetlui-mfime. . ,

vn.lTfT""*' ^^T °"
f
""'' ^""^ "" contestation, perdro oomplcMomont de

srJ i""r r '"" ^^^^ ^' ^^^^^ '^««''«°^ <^« «»«« «««« tout a

droi^l^^nl' f;'""?'*^^"-*
«»»«-'«• Or il suffit do so rondro^compto des

. J2:^f-*
^«- ^-' ^"-«' P- «-•"- A uno conclusion qui «o^arait

_
Par I'aoto du 19 mars 1874, Leduo vend 4 Rioo ot sur le pri/iradl6.„o ABrodie, son creancer personnel e> hypothdcuire, une somn,^ do « 1 200 q,;^il lui

Brodio acceplo cotto ddldgation, main sans ddoliargcr LeJuc.
Uonc pas de novation. '

Quel est I'effet decctte ddidgation, sans novation r
Brodio, erdancier Oe Leduo, avec hypothiiquo gdndrale «tir lo terrain vc'ndu,

conserve ce o crdunce .ntacto
: c'est-Adire, sa crdunoo pcrsounelle coatro Ledup

et son hypothiquo gdndrale sui la terre.
'

Deplus il devicnt cd.tncier do Rico : oreancler personnel, et crd.ncicr hypo-

dd£X'"
""*"*"* **"' °'' '"^'*"°' ^ '"' et^ SOS droits pour lasommo.

Or, quels sont Ics droits hypothdcairosdeLedttc? .-< •
.

Lcduc a bien ton bypothdque do vendeur sur la proprit'td de Rice, pour lo
pajemcnt du pr«, maU cme hypoihique e,Uub0<ii^nie A la condition, stipuliSe

"

en faveuf de R.ce, qu'en payantJiO^p^r .irpent ello sera ddcKar-de,^-^
fiof??^"!^"" ^S^"t«^«^e«>n hypothdquegdngrale acstte condi-Uod Le^uo ddl^g,,^ f1^00 a Brbdie, ave<, I'hypothiquo ganrntissant ce p^ie-

Si'^-"^' "'''*' »'''JP«"»H"e gdndrale soumi^a^ i la condition do la
d&li9i^urpaienifidtde$400pararpent. '

^l.es droits drtrodie^par suite dp cotte operation so trouvant done tfommo
"'"

lo. JKa sa crdance poraonnelkrMnlfe Leduo.
* ^

.Et^pimrlagarantir, uneliyppth^^ toutela terre vendue.
A). II a on outre, n^ or^anoe persoQnelle oontro Rice.
-Et pour la gara^ir Vhj/potUque conditionndh, or^e en favour W Leduo,'

etqnecede|nier1niatransport<fepar.laddldffation. '.. V

l^oiMJi Il>^<fe««Ayj9o<Wjii5r

jtfi. *
'

, •/

Z'

¥«-

^_^-i .^^^
. 1
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llM

^
y i»^» —

'-La Cn'^n'ff"
•' "''"'•"' P'"**'""' ^«*^« premier titrc. '

"

Or led™ D'av.it,l.'uho h,poll,ii„or »an,i«,\ 1,, condition de la di»h.„.

- Pourltto sole il nt H
'"^^"'""* '' ^'"'"^''^ ^« droit* centre Rice,pour cctto^mmc, il na done pu Ju, transmettro quo cctto hvnotl.Ann*. »ri.« 1ooud.t.oa or attachde, c'esW-dire r&olublo sur Jcment doSn^ '

Quel est jnaintcnant lo r^sultat dc cctto distinction ? •

C est quo-lorsquo Leduo a, le4 juiUet 1874, ddchargd les 20 arpcng do front do

Leduc sur paicment de «400 par arpcnt ^
•

"•-^"wgo P»f

Et lorsque Brodie a, le 6 juiHet, ddchargd ces m,6u.es 20 arpcns de sonhpothep , „. , ^„
js,^p^,^,^„^

garanUssanM;son..ho\Td,ltr
quil a ,donnd mam^bv^e, (puisqac cello-lA avait disparu, par la -ddchar^^;

responsabilit.c^l^st^:;!:!^"'' ''T«" ' "" ^^^ "»« ^^"^^ ^«

^Loducestddtfe Mfondd A se plaindre dq bette ddcharge que Brodie ^taiten dro. dWdorsans encourir aucuno .^sponsabilitS .nve« Id, et pTr ulfet
^-^«J-^Muiesta„xdroit^d^ie,cstSienibni.o:^^^

The above judgment^ras'confirme* in RcvicTCv ^---^^

lA ^J'ST?
''• ^''*? ' "'"*"1^' '* collocation iaito au profit^Jaobon dun,

J. dkhbut.oa des dtoiers proVenant d. la vente dcs immeublcadifS Mid'dlemj^sCette contestation a 4ti ddboutde. En mars 1874 Ledjio vcndiSmeu
ble dont .1 s-as.t il Rice pour «16,000. L'acte do ventoTnS 1^^^eausessmvantes:

1.. The purchaser shall have the right to ^11 any portZ

Si '^ '" "' '' "^ ^•^ "
'

""^ «'»"- *»>« vendors todisehfrgetti
hypothiquc on-tho same, on paying at the rate of $400 per arpent to be dTducte4 out of the last payment. V .

^ ^ " ' - '

®'

2a NotwiUistanding the terms of ,iayment hereinfiforo meptionbd/ sdoh

r^;p^'''-' .0. .id parents . ^,U.^
U IJuilLl 10^*. Leduci.ya«iTd«u par Middlemlss qui avait acquis do RiceT^

-* ' i.

\fcT-
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pmildge et hypoh.6.,ua do b.illcur do funds sur lo, 20 .rpenU, d^oUr.nt quo.««U 8.„8 prdjudico* * dito I.yp.Ul.6.i«o; et priviMg, do bailleur defends

«14,000, do sorto quo dddu,,s«„t lo paiemcnt do ?8,0p0,- il rost.it A paj«r

\^^l^'^^^^^^^
son hypoihcMao, sur' ccs 20

Co qui rostuiy'a? oof immoublo a 6t6 veuJu par autoriuS do justico,' sur

.. StluT""" -aoi^ffisantopour satUr.irc ,a deUo do^rodi;, :

,^
Par sa contostatbn Leduo demando qu'uno vontilutioa soit ordonndo'pour

cob^tator h valour dcs 20 arponts quo Brodio a ddoharg^s do son l.yp<,thdm o

do Brodie, soit rdduito, suivant quo do droit. •
•

•

^

d^SXf*"'"""'
''*'''"'•'''" "°'''°^« Bf6dio.commo ordancier ot commo ;

Longtomps avant 1874, Brodio dtait crdanoio, hjpothdcaire, avco privild^o dobadleur dc onds. Commo tol crdanoior, il pouvaif divisor-sin hyj^th^ue o

ITa ' """ '^"'°" qudoonquo'do I'bdrital Loduo ne lui a pas ^el

]u. a ddsignd un autre ddb.teur. Brodio n'a rien pWnii do Muo de plus'
. qu .1 „ .VA.t auparavant. La garantie hypothdoairc, do Brodio, no,pi-oo44o pasdo Leduo, u,a,s inddpendammont do la vonto par co dornior a Ri^rTdoV .

dddgafon ou pjutfit de rindication d'un nouvoau ddbitour, I'hypo h6quo do
Brodu,es^ro«tde.^qu'ello dtait, .t no pouv.it Ct^ arfectdo p^'flesSdo
Loduo. Ainsi Brodie eh ddchargcant partio dc I'hdritage do son bypothiquo aoxerc un droU deoulant do «,n chef, et qui n'dtait on^auouneJL .1'.:'

r.'n 1 r^ ? -
stavedlauoe do, Lodue. Brodio pouvait fairo avoo Rieo co ,

.

qu il pouvait-fairc avcc Leduc. I. "

.

Quolk, est lacondition do Br^di.y «)tomo " ddlogatairo ? II est panio Vl'acto
do vente

;

uuc dos eondUions do' ootto vente est quo Leduo .s'obligo do donnor
main-levdo de son bjpothique ot de son privi%e de baiUour do fonds sur vin^t
arponts do la d,ose vendue, si on lur paie $8,000 ; c'cst oe qu'il a faitlo 4 jullfet

20 atnen^*'

««^to !„«'n^evde il a ddtruit son gngo et so« privilege, qua,t 4 ocs

!^fI. .1 ''"ff
™«»tW lo vendour, a consenti, iommo Leduc, ^ rostrc'indro

Tnl^lT P"'**'" ^' ^^^^'^^' '•^'1"'" «« *«>uvcraidpr63 la distrac-
lion arretee et oonvenoe. - . i , - -

.

^^ ayant pay^Leduc p»* COS 20 M^^
vente due sarces 20 arpent,,etne pouvait en fair« d«dgation. Mjindam-

.

nient do toute n.a.,-Ievdo ce sa part, Brodio. partie 4 cette- eonvention, ayanj

trLTl"^^°'T' '"T
*">«'"* "^q-i^ «« profit le Rice, par cell Lr^

IMmc.

'/

. ' '

.0-_uei *;. parueg out - Aiortt gt~i9ous~~'ia^' certitude Qli'iellSJ^

terrain qui
'
demeurait grev^e de leur dette, Valait^
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J^M.

---ft:., r"?'?;"'^""'^
''"'^"'"«'- " » «PP«rtio«t «i A run ni a f^ut^e dc chaog,

_ aiKi leurs coDditiona rcspcotivci*.
*# "

^-''-ug

Le jugomont doit etro coufirmd.
,,

A'eWer .t ifcCbmuA-, for Jackson, oollocatcd

V Wurtek, Q.C., counsel.

cr

ft'*

A

'^

COURT OP QUEEN'S BENCH, 187f). -^

MONTREAL, 21st7uNE, 1879. »

Cor.,„ rrov. S.R-A. A. DoRioN.Ch. J., Monk, J., Ra-mhav, J., Teshieb, J.
/ Cross, J. , •

'

: :-'-- -~
-.

-—"t^- ^ No. 68.- - -r-,
" __^_.- __._-__.

STANTOX,

AMD

THE IIO.VE LVSURAKCE CO.,

Appruint";

Rksponoints.

> 2. HM m tlilB particular instance the proof of|om was not BatlBfaotorlly establbhed. N
TUis was an appeal froft, tho judgment of the Superior Court at Montreal

,
reported at p. 211 of the 2l8t vol. of the L.C. Jurist;

«' *»ontreal,

*'?''m*I'f''*'""*™*'~^
^•""'^ % judgment dompluineLf slwuld bo re-

bTt^^^^'co :S"^'"™ "- "'"""^^'^ "p'"°" that th^rounris^rdby the Court below for aismissing the action was not weU founded Burtho
majority of the Court are of opinion that it is not niado odt tl the oS wtm the shed at the time of the fire; therefore the insured sustained no lo^ ^
tt il?'"* f""'i ^u ""f""^'^

°" '^^ ground. The question arises, 'as^the party on wh9m the burden of proof lay. As a general rule,'it is the 1 .suredwhohas to prove the los^ dJuf. under the eireumilantfcs, the iudgcs in the

'

inmor.t^>arc .nehned to b^^ieve that it was the duty of t1.e'insJred^o prove

Tessier, J., dissentUm, cpnQuircd In the views cjcpre^aed by Monk' J

It i^'Y' A I^u ^?
''"'^""" •" "'•' ""^ " "" *« '••» '«» theparty'in^ured.

It 18 contended by the rcspo„de..ts that the assignee of the policy is nohe party .nsured, and that therefore he cannot make the particular sLmont •

t'siired'" oT '
"'.""'• '' ^^'""'' "* *''«' '••'» intorprelution eanaotbesu.su.ned. Of course, m oue sense the party insured is the original parJand ^ot the transferee but a*„ geuen.1 principle under our law tl^ insuS.'

!lT^,!':^PT^^^ T'^ f!» ^ *'^' P"^«''aser, unless the change of the oj^.
Blnp .n..rnn,«n thu .iuh . a Patdessu., p.ii 1, (irun and Joliat,L 86 and^T
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who M^Kmengon ia of the »a,e o)M. Bqt tK» poUciA, l!„,it tl,i, usually
.nd .n^d^.ogencru ly .^his liny.atiQn mado, tj^t tho English kw hna token ««,

i:;^Srii"i^ "^
been i„eorpora.od in pdr Code, without hesitation ;-

""'

Art« 248? ,nd 257tJ. I thu.lc, however, th^f when the transfer aeeords with
th»M vjyio, and with th,.conditiofl9 of th,f poljey, it bocomoa oh aeeeptanee of

aVT'!V "T'"?• ,^'>««'''«'« 9<'"'t»» wos tho uHHured, and properlymdj the dceI.rat.on It i, .^ident th/i^he party who is to m^ke the state
ment IS^ person who is to benefit by th^losji^anee dir^tly, and that the orid-

•jwl Vured IS probably not in a position to malce a partieuiar statement as to
the fire, and IS oertoinly not interestpd in *aici% these prooeedin.'fl.
The remaming question is one of laor-wW^her tl^ore is evidence that the

_objcot insured has been destroyed bpr tfre. The e,.idenco of Huston establishes
-that the oil existed whcn-Ruston got tho warchdtii^ receipt from Aliddleton if

^
-Ruston IS to be believed. - But Ruston's evidence ik^tjp^^ to considerable suspi-
cion. His means of pro^urin^ so L.r-o a quantity of^n^^b not appear. On tho
contrary fronj what ean bo loarrfed of his position, i,e.«a^i„ ntfin.portant busi-
ness at all. If he hod reallyWn the'owner of 48« barr^of eii, hej^ould cer-
toinly have Hhown us whence he got it. Ho wishes it to 6o unLstood that it

"rTif. . n "".* ^"- "^'^ ^' *""* *^"S''* '''«'» *'"'t fiWTbut the books
of Middleton & Co. do npt help his testimony in any way,/ If it be contended

' that there is a book-the general receipt and delivj^y-^book-^missing, which
^oyld clear up the difficulty, the answer is easy, Utid npt in Ruston's favor It
IS manifest that tliat book was stolen tcoausb it couli not be tampered with
and .f presumption is to be indulged in, it is that if the book had been produced

I w ,uT r^
'•'"* *••" "^ ^'^ "*" "*"*• «*» Grace's evidence, p. 25,and Walkers eyide-^ee, p; 48, of respondent's factum.' But opart from this

let us examine closely Ruston's story. Ho says that vhen h'e took the warc-

^
bouse order he visited the store and saw.-the oil-that is, he saw a quantity of
01 piled up in barrels which he did not coifnt ; But he adds : " I had three bar-
rel^ gauged, to test the quantity, by Middle^db's storeman, named Grace, I

- thinj. He thought rightly. Middleton's stor^W named Grace, and he
has been examined as to this visit of Mr. Ru8ti,n>4 he remembers nothing
about ,t He remembers seeing him in spring, not Jat^r. Further oross-exam-
inc^af he could not have been there without being.seen by Grace, the witness
says It la possible, but not likely

:
« He could not have transacted business there

without my knowing it." I presume gauging three barrels there would have
been transacting business there. Yet this is Ruston's circumstantial story.
Asked ftirther, " What particular brand did you have^ogauged ? " Ans « Tfce
Atlantic and several other brands, at various times." Equivocation on equiV*"
cation. This man's story is all the evidence we have of the existence of the oil
nearly two months before the fire. But let us now come to the evidence ou the
other side. Grace tells us that " Middleton had no oil, Atlantic brand, in shed
JNo. 1, during the months of May, June, July and August, 1876," as shown by
the memo. book. He denies that Middleton ever purchased oil in store

^l»«t iiw<^ tfr'tt-ntrttniy no trnilBlurn

against practice, for that the transfer of all

MO*
>m» laa. C*

7'^

's

i; and that this was
was sent to him. It is fair to

-n^

jiL«^*-"-^
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i

8u^.a„. «j Uut wWo G«co wjr. MiJdlotoa h.d no oil. AtLntio br«d |„ M.y Ju„.l.o«..«. c«.July.adA«g«.nhoprob.blj.nc.n. ho rcociv;d nooo. ck^^'u JidJc^'
P M.ddloto« h.t jro.r. We find, thorefor., no rcooipu, by Middron of oU of

bar'Jcllltlltr'T-"'"'"'"- ^"«'«->'« there we,e at lea«tl,50a

n'o 1 l7":-t
^ • f

'""^ ""° ''""""''''• ^"^ »» "•>«» «tc„t Grace

600 ba7,:,,
' :^; """r

*

"l'
'^ ""^ «PPro-.»«tivo ^ to thcro being only

- rrJbnn. T.k' ^;*'";r
*^"- ^^fi-C-^iJy cannotaayhow many. It

Trfal'lr""" ""'»", •»-' ""
't?

n-nii-y w« about ,rj,,

_

Again if ,c',.k, Mclnljrc'. .lalcmcjl, we a»d tlut Middlclon U .„

1 on'. „ • . ' "
"*"•"' '" ""» «»» "^""l"; i» Jmo 405, in Jul,

1 00; nonom Augu,.)- The™ ,.„, .h„„f„„, 2602 h.M.- ,e k„", „Jl.l« b^nd no«,ldiu M.,, 6S6b.,rA; in jj„„, ,070 b.„Il. in J.r98o
Jcls nioro than ho owned of nil R«r»a Ti.Ja i^ » . ,

^
rrelended to bo bought by RusL Thn \ u"

""""^ *" ""'"'^'' '^' '^
1

•
"^

"""»"•• "j "*"'«'»> 1 ho cvidonco hero is not howevpr «l,.n..

lie had no oil on consigntncut "^ "**'^

warehouse rcceipl 8 after tho firA Ti 1 • ^" """ro"'"" cnuies ot tho

b.N„. -,;„{iu,r:;fru'ifc^^^

kn\<^ cnnol cxpL. tbhbX it, I
^ '"" °''°»"^ ''"'i 0""«'»-
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tkb bo don* if IIm nmrolionm r««eipt had iMuod roRuUrlj f Then we hero
irelnljrei eWdenM Ih.i he " «okod np Ihis aMouut of Rnni^n', about the u
ane time that h« falmfiod^&MdletAi'a aeoount."

.
It wan evidently the baiinoM of tlw ioaured to provQ thkt tb(^ objeel ioaurod -

was destroyed by fire, |rid therefore that it existed. This ia /oadily proaumod
Vrbero Uie party has personal knowledge and makoH the prelimiiiary proofs But >

can Ru8ton#ovidenoc sustain this, oohtradioted as ho is by Oraco as to his visit
to the shojf 7 Again, if this bo got OTer, has not hia evident been annihilated
by the evidonoo of the non-oxistehco of any oil of Atlanfio brand, either tho
property of, or under tho control of Middloton? I think/ therefore, tho judg-

/ mcnt has to bo oonfirmed, altering tho motive of the juigmeijt in tho Court
boloy in ^Jiioh I cannot concur, on the ground that th^ evidence establishes
that tho object insured did not exist in shed No. 1, ,^ tho'time of tho fire

aoDje objections were made at enquOto to part of tho ^vldenco„whieh appear -

to be founded, at least in part; but, leaving all the doWul or bad evidence
• aside, I think tho respondent's oaso is made out. /

Th<i judgment was worded as follows

:

/^
" ''•« Co«rt * * considering that the appclla*t1ias failed to estab-

lish that tho^O barrels of Atlantic-oil insured by the In^ranco Policy %suod
by the Coiftpany, respondent, and mentioned in the pleadiiigS in (ibis cause were
ns alleged, in the shed No. r of William Middloton & Co^^ at (he timo of the fire

Hiuioa
•aa

mu iiM. c»

which destroyed the said sffed, and that ho hasLfaileaio prove th<rJos8 allcfrod
in his declaration.*' • ' / •

' "And considering that there ia no error in tho /judgment rendered by the
bupenor Court at Moij^real on theSlst day of October, 1876 ; " '

" This Court, for the above reasons;'^nd not for Ithose io the said judnnent

'

given, doth confirm the said judgment of the 3 1st daj( of Ootoberf 1 876, and doth

'

TOhdemn the appellant to pay to the respondents! the costs incurred in tho
ouponor Court and on the present appeal."

jj.j.«e./> V „
»'' ' Ju'JgmW of S.C. confirmed.

^66o» (£r (7o., for appellant. .

i^dioarJ CVirter, C. (7.;. for respondent. *^ ^' *

(8. B.)

"^
" SUPERIOR COURT, 1880.

MONTREAL, 2atH-JANUARY, 1880.

Coram ToBBANOii, J. .
'

_ . , i_ ' r Vo. 1563.
*

JI»ghea vs. Rees.

"^i

km

Wi^ defendanjt had been dhly foreclq^ed from ijleading to the action. Aftor-
iras he inscribed for enali6to ex patie.

wards

-jr'

enqliSto ex pg)rii

i.

/
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SUI'lfiRIOK COURT, 1880.*

*•.

Hatt.

* .

\

W. II. Ktrr n /» t I • ..-.
"'m /A A^rr, ^. 6'., for pidntiff.

WW. Rohertton, for dofendaot.
0' K.)

Motion gratitcd.

;;^ COURT OP RISVIEW, 1879.
~~^

7 WONT/IEAL, Ot« July;. 1879.

CiM,m Joi.NHON, J., T(,Ra4Noi. J., Rainvjli.1, J.
No. 10(0.

'

V

,.»dd.fc„d»„,;Ti,.r.i„rtr.^,7'"'.'''' '•» "••«•"' «'pi-i"iir

fke . different vre, (W™ Ih. Sr. .r " , ' ." '°''^'''' •" " •»

Mr '

B. B. RaiHville, for plaintiff c« din.
J»''R'nent of S, C. confirmed.

St. Pim^ rf. ^'""^y f"-- ^flffntinn't u^Ji^t
'

,Ti^^

-J
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COURT OF QUKKN-a IlENCII, 1879.

MOSTHEAL, lOTii,SEI'tKMIIKR, IBTf».

C»ram 8i« A. A."DoBio«, C.J., Monk/41aii«at, Tkh»iib k Crohb, JJ.

THOMAS F.OHmBN,

. ' , (I'l»in'iftnlh* C^urtbflov),)

** AmiiAnr

;

P. W0LFER8TA.\ TIIOIIAa,

^^—
'
-—^-_

^
>-^^ (/V«»«rfa»' in tki Court below,)

,^
RuroHDiiiT.

IIILD :-l. Tbat Judicial kimlMioni cannot br divided aipili>"t Mm- party maklnK tlifm.
2. Tlial a ooatraet for a lawful eon*ld«ntlon b sot tbo lou valid tliouRh the conildrratioD

be iDMrraetly «apr«ai«d tliaroln.

_J1

The judgment appealed from wosidbdorod by the Superior Court,; Montreal,
ToBBANOB, J., 7th November, 18f7, diamiasing the appelUnl'ii aetion.

The case in t^e Court below ^\l bo found reported in 21 L. oi Jurist d
287. .. ,,^ "

;

'^'

Bib, a. a. Dorion, C. J. On the. 30th of December, 1873, the appelUnt
gold to the respondent, several lots of land for the sum of «2,4<)0, wiich, by tbe
deed of aald, ho uoknowIe<Hp^*lo ha»e received in caah at the parsing of the
deed. *, '

;

On the llth'of Siipteipbar, 1377, nearly foMr years after the aal^, tltoappBl-
lant, alleging that t^ rc»|»nJent never paid the price of sale, inatitutedthis
aetion, by which he daiuis from him thc^um of92,400 and intereat.from date of
Bale.

The respondent answered, thut it is true that ho did not pay the jprioe of salo--

in cash; but that the appellant had previously agreed to purchase soke property

,
and to give him an interest in the purchase ; that he subsequently rbfdsed to do
80, and to indemnify the respondent he gj|ye him the lots of kndp mentioned
in th^ deed of the 30th of December, 1873, and gave him a discln^ge for the
price, although the consideration wosaa above stated.

The respondent, on being examined as a witness, states the ti-ansaotioB to
have been that mentioned in his pl^.

The Court below dismissed the action.
:

'

j

The appelant contends that, haviilg proved by thercspondentithat he had
not paid the price mentioned III the deed, he ought to rccove^ the amount
demanded, inasmuch as the roTpondent could not make evidencjs in his own ^

favour, and that his aoswera ought to be divided. I »- > ,^
We have already di-oided in the ease of Pulton & MoNameej (2 Supreme

-ftatt Beporta,^ 470) that:th< anaworB ofni defendant pw aot d^viaible^wuB|)t
in certain eiccptional cases^and this applies tomswors made by a party ejamin^;-^

%

J
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O'Brka
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t^yr'.-

il.'"

M oot vilkKd iJthOTgi, ,!,„ „„„ > "" "*" ™"; " follow. th.t « contwot

or be i.,„„™.„„ ,Hj <hc"^;^i:5
"o'wUhsMi.g .h.. i. „.^ a„„;

,
LarombiAre, Vol. 1 Aft 1^^9 k^ a

" i) r^sulte qu'll „W pas mS„. valaWe ',1 T"'*' '" ""^^ ^' ''«^«S»»'<«».
" si d'^illeurs il est 4li qu^onS '«aoTa °T '"P"""-^" ««" ^-^^^

;;S- - -» - «oo.p;;:p, --s StJ:

;». judsoo.. of .h. C^.«rtMow „„.t .h^^l^^^^^^

«/. Z. -Woms, for appellant
'

i«dgmerit conflnned.

^'^^^^t,mkerspoan ^Abbott, tor r^i,^^^^^^^ , "

;

'J

/

\ /
'
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COURT OP QUEEN'S B*NCH, 1879.

„^' '.
.
MOJfTRBAL, 16th SUPTillBBR, 1879* '

"
*?"

Corrtm Sir A. A. Dobioh, C' J., Monk, Ramsat, Tb&sike, Ciiosa, JJ.

LA OOMPAGNIB Dfi PRET BT/eREDIT FONCIBR,

.
"' ^ ^,„ •'{Ptoinfiff in t lie Court below,)

• ' • -^ .„„ / • Appellant;
J

^^—- AXD ;.

'

. „
BAKER KT AL, y I

* '; (.'^'V'^iiienlajgen, iielitioners below,)
'' '

. / ' RlSPOMDKJITS*

D the admtlsemont8, u having a two-atory wooden house thereon erected, while In ?.ctthe house in question w*, erected p«tly on the lot sold,nd partly on tlT.Jo ninj lot

^
"'*"^P™»«^'»°'«'ver,tl«t the purchaser would Lti^aveLughVlfThid^^^^

m'^d^Hpt^r''
''''*'*' ""' "' ""^*'" the suit Of the purchaser oi the gSJnd of

• cadastral number will not alone support a demand by the purchaser to have the sale

rri-LS-jrt-r^.nC.'*''""'^^^^^^^

,
The judgnient appealed from was rendered by the Superior Court. Montreal

Johnson, U*, us plows:— . .

'

.

" The Coilrt, having heard the potitionors aind the plaintlflFs contesting by theV
attorneys upon tb6 merits of the petition made and filed by petitioners cs-quaHti, ^

cnnulhtide ddcret, of the fgllowing immoveable, to wit : « Un terrain situ^ au
vhlage Dolifile, paroisse do Ste. Cun^gonde, ci-devant de la paroissede Montreal
portant le numdro, 620 sur h plan ct dans le livre do renvoi officiels de la munici-
pality de la paroisse^ae Montrdal, contenarft quarantc-cinq picds de frdntsur
quatre-vingt pieds de profondeur, avcc uno mai^on en bois H deux Stages ct

'

autres ddpendances dessus oonstruites, et boro^ en fhrntTp^r la rue Work-
•man,' sold and adjudicated by the Sheriff ofWiis District to William Workman
and Alexandre Maurice DJisle, under and in virtue of the writ of execution
issued m this cause, on the 21st day of June, 1S77, having examined the
proceedings, the evidence, and deliberated :

_" Considering that the said petitioners en numu de dicret have proved
the, allegations of their petition, and that under the first noiioe of sale given
in this cau'e, the said sheriff cannot give them more than the thing sold, that
IS to say lot 620, and that thoije was essential misdescription in saying that the
house mentioned in the notice was on lot 620

;

" Considering therefore that petitioners have good ground for their requSte^
the same 18 maintained, but considering that they were the original vendors as
well as the arf/atiicataim, it is maintained without costs;
"The Court46th in consequence deoli^re the said dier/t of the second Novem-

ber last to be null and of no effect, ^nd order that the said sheriff, or his reprel
sentatives, do return and give back to the snid petitioners the purchase price of

h'-.l

/
i

*

.Wf

,.^.
iinaiOTOablfl, to wif, $1300. or any other obligation Jven by the said

atyudicataires Workman and Delisle to said sheriff in lieu of the said sum."

/
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dans les annonocs oommc suit • " Fin »^««:„ u ^ •» '^ °* """'• *'

les ventes par le sh^hT sont toujours faites sans^aranM^1 f^^ '
?'^°*'

^
^

et qu'il y avait une condition eipresse^i^r^lI^T ' 'f^'^"
'
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^

^Mt art. dit
:

'< Le ddorct peut £tre ddolartf nul
:'

'

iaCmpucsiI
2o. " A la poursuite de I'adjudicataire ******. gj l'i„n,euble est tcllo- cJuW.Sj

i " ment diffiSrent de la description qui en est dqnn^e dans le procis verbal de 8«k« Htl,
" nme qn'il yjsi A pr<Jsuiftcr que I'adjudioataire n'aurait pas achet(5 s'il cftt
^«ODna cette 'diffifroDee.X

"

Danft I'esp^ ttoniseulcmcnt A est 4 prtfsumei', mais il est clairemcnt prouvrf
que Ics a»ji»d»oataires n'auruient pu, achetd Vils avaicnt oru que Ton nevcn- *

doit q«e loi oltoq septidiiies a'ltpe waispn fit des bitimcnts dont la totality

'

4Stait mdlqude dao8 1(58 aDnoDora ooninie devant faire pi^rtte de la vente
II ne 8'agit pas iei de deux corps de bfltiioents dont/l^ri serait sur le terrjiia

tdjug<J au# intini«58 pourrait Icur etre attribu^, tout en laissant l-'autre au pro-
prMJtaire du terrain yoisin, « n'y a r^llcnicnt qu'unasettle maison et un seul
corps 4e bfitimentK, ct les fotitn^s seraient oblig^ de leg ddmolir et refaire en
partie pour joujr de ce qui ee trouve sur le No, 620 qu'ila ont aehet^.

II est certain que lea adjudioataircs n'ont pas coitome dans le oaq d'une ventd
par awwVj^em, ce quibentcndaicnt ocKetpr, et qu'ils doivent gtro relevds de
lour adjqd^^ifP
' Lesanj^HLnt soulcvd dans lotir factum I'objection que la requite en nul-

'»'5««^fP^«««lOignifi^auddfendcur, Peladeau, sur qui la veuteTi 6t6
faitc. fe^ns exprimei; d'opinion sur la valeur de cctte objcctionsi elle avai^
faitc en Cour Infdrieure, nous Crojons qu'il est trop tard, en appel, pouf la feiro
valoir.

, J-^^

Tu jr ni. ^' > ,. -^ Jjid^ent confirmed
y^m. £>. Charpentier, for appellant, - ^^
Barnard d- Moukj for refipo^cnt.

^COUJlrt)P REVIEW, 1«79.

UONTREAL, 30th JONE, 1879. /*

Warn RainviLLB, J., Papineau, J., JettI:, J.
'

No. 1904. ' • :''
'

' '

,.

lihicard vs. Chicoine.

"""
'~I5muT!'t?

™ rehU'vrande e^nnot be sUgtalned when the plaimilT. by his pleading*, t

'

•dmito that hi. posMegion was originally pr^sariou., and faite to esUblbh by legal evident
that the nature of that possession became converted into that of a usufructuary, a«
alleged in his pleadings,

'

Thb was a r<S*icw of a judgment rendered by the Superior Court of the
District of Bedford, (Dunkin, J.) which dismissed the pluintirs action,

^

RAlNVlLik, J. :—Le demandeur se ponrvoit en riSvision d'un jugcment de
la Cour Supdrieure ^u District do Bedford, Jeqtiel I'a ddbout<5 de son action.
La poursuite du demandeur est une actipnpure et siiiifle enrdint^'rande : il

altegue sa posscs^ii^n pubKque et ouverte i'titre de ^ropridtaire de I'hdritage en
question pendant plus dun an et un jour et sa d^possession par violence pat le ^ '

ddfendeur, et il prcnd les conclusions ordinaire?,
"

\

.

'a

BfctOI»"l©-t un nomme Alvin
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"Vf^'^^pW^

7*p*j^w^ *- ^-^f
"

(X>VRT OP REVIEW, 1879fV

,^5

^' ^tt.^^ '"^3^/1 "
S::2lt

'^"^•-;«'- ^8«9 Jacob iRhfca^

,
t.|»ft avec lour nZnTS^Tl^ '

T-'"
^"^ ^'* ••»™eubIe,conjoln-

P J^ Comptant; 2 cotte it
?'^"""'"'* considdration dont ^100.00

> a< en v«^^Zr
"™«°'"™i; « ropo»d» .pSokJoaont, adm ti avoir

13 1846

^0 COSdS^^^ ^"fJ^"^* 7^
J-- ^<ircs, Mark, jr., .t Jerc ..tab, .t

et jouifisanLl r leXcl ou^^^
1- dcnandeur, sa .vie dur.m jtfruit

propridtaire. '
" "^ ^"''''^""' ^* ^«« «°'«>'»o *«' il possddait a UtrB de

quo q„andof»a Se^dt ir " ^''"'"''"' ^' " -* d« 'keip^

, terverson,indiqudepar tous U „nf„ • f^^^"'*'"-
\ '^'^treiBi^re cau^ d'in.

^'comme>aiIlistc,ilesrdvidrt,uol 7^^^^^ ^"'C''"'
"^ dcmicr-poksddait

.
>ropl, fregc. 8ur I'art. 2239.

""-'"c

Mais comment sd prouvera cottc inler^ersian ? Tl- f. i ,
1-^*

produise un litre afin que k Conr
' jf'^^'''*''; .

^ f**"J'^ q«e le dorniiTdtoi^

possession. \_^^Pr^ «PPr<5cier le caract4r«^e' sa ncuvelle

19 Lniironf\V„ i,->t , ..^ ,---'' / .

sect. 8, p. 39 &s.
,

19.LajirentV\o.424,p.445.
Miroj,act

1
^'«'»«^W-,V449,No.409

*J-Carculd.,p.486, No. 734.

|Bourbe-au,\:tol.7,NQ.425%8. " -. / ,

'
^^.

«n>hangeant"leSir ""^^ T '" *'^''«^''«'^«/«^re confirmdei

r^ following was^c written judgm^itt of'

thQ. Conrf

fit^j

• y
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1 ^H»

OH 1847 n ^t«lt qur'une pos^sipn prdoaire qu'il tenait <le son fils 5aoTRhl<»rd
ct pour CO dernier .lor^w,pridbired6l'immeubIe on question. "

. ros«5d^
A ftre d'usufrukier, qu'il tenait des^ommds Mark ct Jeremiah Rhioa d

'

dcu.^ ses fils, efcqu'il n'a pasfustifid ect all6'ud
' '

dWfnTSnT* ?r
""" ''"^^*'"" ^' P«^^"«" «»'»«'' '^'"^-•et'le droit- '

*

-d aetiot, qu
j

basa.t sur eettc possession sont dtftruits par sSr^ons^i la ddfensc
"

''

.^quo son allegation ,de possession d.titre d'usufruitier n'est contel queS ' '

>s^r''"^'"'''"
'°''^' -'^ ba8eiice!lc-oi'etn:est.

"

'^

CI ?°""f
*^""!^ '^"^ J« ^epiandeur alIt^gue avoir commencd A p^ss^der A titro -

?a Znt "^rT^ .'"^^'^ '^''P"'' ^'^«r titre d'asufruL, mais qu'U -
'

'

n a pfls prouvd I'lnterversion de titre de «a- possession • ' "

" Considdrant que ruction du demandfur n'dtant appuydp., ni sof I'uao ni sur
'

laut^poss^.on, elle est sans fondement, et flu'elle .Vj^t^nSi dZJe
;

" .'

.
OeUeCour, pour les motifs ci-dessusdnobciS., confirms en/eertatas points W-^

''

jugcmcirt proj^pncd, &c." - 'a ^mspoinreie \,

ovi p-n, ' Jutlgment of8*4J. confirmcdi .

^ Bet?»im 1& Bethune, Tor pluiotiflt , I >
*

'

.

• ^ '-"uurmca.
,

^wic»< ^ctcoi, for dcfbadant. 'v' '•'!''.» \ ". ,

^

.^

I'

Jl
*

\

*

.

w%
VCOU^T QP„QUEEWBEiNOH, 1979 ' ?

V V '^' • MONTREAt, Uth'.^N^, 1879.

.Coram m:Sui La. »QBION,:£!^u J.;Monk'J.,R^84 x; t^^^ j J

\

•A

5--

Cross, J..^'

HAMILTON,
^

^

WALL,

3

v**.'

Apeauiai*;

RftpdKMNT,

H.IP :_Thiit thetollowlDgolauw iu. deed ofgale ofreal^rjy cwife. aMrvlfrfde ««ii.«rf;Av.«rf*

JJih.^M • f^f * "^ ~ ••""''• *''^ <^«"" *'" «»«»«' t"* demoUtwn of that DMt ot
. - the building projecting beyond aaid line.

-"
.. ^•"«"» vi uiai.pan ot

;-, The facts that gave rise to the present appeal are the following:— .^

^^y d«^lgftk"flcnted SthJipaM87&, tho appellant^kht^p^^
St. Antome Suburbs of thb city to one Jean Bte. Perrault!

?^^_-

1

^ \/ .
»
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•T^V i^-^m^^i^.^-.- ,.-<^jt^A., > :. u^%j«^

yf

'

's^s^&^im:

so TOOBT OF QCEEN'S BENPH, ISm;

.r.Dt o.u»«,™, i4„^, „,r ' ^°"" '• ''" '»r'«"'"' ".hornet ••

note .,V„Z ord^
*'^'™' '»"' •«"•' I" «"» dcj ,„cll«

- ^•'«^'-.'^i^.l>^z:l^^l°^zcz^'''"''^'''«^^^'f«n'^-
" de piem! ou bnmi „i i .'1 "'"r'"^"

>»"!• » '«>' "» do. de boi.,

on . lio. 12 ft.e 6 i„ZTXn? .
.',r

°" t ",
""'-'""8 """^ *'"°'

<o d.m„lW, ti,.i ,,„ L7 »
°"'^' ""'' "*"S "»' "« ™p«ad.nt"b; ord.,.d

.rpdu.b.,w«,..d:r.rj^::r4r' •"-
"

*^-"- "« "«
Ihe rAsnnnHnnf k- 1,; i-_ . \ . _

f"""^.

ppciiaws house, but contended

«,« c • 1 I 7 ' *
"vminea tnat (lie j

"CoDsidfeitft qu<J le titre dta demandenr S.'^kW:* j. ^",

qu'il r^clanie sor le ll voisiri, etant. &e. * * ^Ji^Sjt *T^« .1

mapdeurb'apas^tabli WntreI«Hrffi.^j i ^ • , * ''*y^*J*« 'e <J«*^

=?=

fe '"!*

/4 -•

^id-t s^-iw-



eursur ledit*

CX)UBT OF QUEEN'S BENCH,

•:5
. /

'1
'n

]furte/«, Q.C*., for •p|«Iltnt :—
Conventiopil .ervllud^^i »^ established, by contraoU of different kindal ,nd no

VT.uTJ rf'i' '^''^"^' (^> ^•'^ •""^"'•'^ "«^-th«t it?4e«r.
oleariy that the stipulation is not a personal obligation, but a oharee ImpoMonOM property firf the bemfit of another belonging to a different proprietorr.nd
that the^ature of the servitude be clearly shown and defined. (2) vPurdeasuR
in hui treatise on Sorvitiides. andf Pothier, in his work on the Custoiti^of Orleans' -

(3) sny that one way ^^tablish a servitude is by a clause in a deed of sale By
which the seller reserves or impoaes a servitXide upon the land he sells in favor
of another property retoi,,ed by hitnself • .„d this is the ease in the present in-
stance. Pard«»tt8 (4) eipressly states that a servitude ^should be desigtfated so

jj
to Icave^nirdoubt as to the land in favor of which itis -.tablished, or as to

the and oha.Bed.w.th it, »iid ^ to the mature of the charge; and that uncer-
tainty on these three heads would do«troy the stipulation from the impossibility
of knowing the mteotion.orthe parties, but if the title contains those tllreofessen-
tials that 1% 18 the duty of the Courta to give effect to/tfcS servitude

It then, is any doubt as to the 4Ject of the iervituie, or as to the existence of
the servient land or the)idefttity of the dominant land, the title is without effect^d

a
servuude cannot be^udi^ially recognized; b'ut Solon, in his Treatise on

Servitudes:^) tells us that sneh a titU « t^ ^^Sk.^.i . ^ - .

.

HuiatM

Servitudes;|S) tells us thit ^ch a title To be doHbtfufmu*; bo" oni f«7 w'hich
MlBle^to ascertain the object and extent of the sei^itude, and that a

it is impossr

deed ID the Matter of servitudes must have full effect, whatever may be its im-
perfections, whenever the intentidn of the.parties (kn be ascertained. Toallier
(6) writes that where the grant declares that it has been made for the utility of
tnothe^ property^ tKere can bo no doubt that" it is a servitude and not a personal
obligution^hich h.ia betn created, although' the word servitude be not used He
adds that where a deed 6or,ferring a right docs not declare that it has bin Con-
ceded for the utility of another property but in favjor of ^t owner of such pro.
perty, the question is whether from its mature the right conceded infers a real
utility to the property or only a personal enjoyment to the iadividua) : hi asserts

*

that in the firsVcase the right conferred is A ^rvitu^e, aod tl^at>n the contrary
in the other caa^ wl.er« th^ right granted only confer, a cfertain personal enjoy! ,ment, such as the r,^.t toi walk in a garden, to pick fVuit or flowe^ it is sfmp^
a))crsoDaljobligatipn. ' ^ '

^ rj

Xow, if weajpply thede rules to -the present case; it results bcyoiid qutotloii

X') PotWer, Cpatumc d^O^lcana, Titn 13, No. 10.

i,
' Lalaure, Serritudes Itttlles, Pagt 63.

i2)\Goupy>ur Desgodttsj Page 433, note b.

l^alaure, SerTi(«4a|^Uei, Paw 240.

PVdesBos, SerritudeK Jfo. 232.
Solon, Servitudes, Kdi. 373 A 374.

'

OeiaO^fabe, 2 Servltc^dee, Hot, 729, 730 * 731.
fotbier^Ooutume d'Orleahs, litre 13, Ifo. 10.

Pardeasii^.SerTitadw,lfo. 234.

Pardessm^rvituded No. 234.

1

I
(3)

(4)

aolontfterritindiir^
^6) 3ToulUenN^68P.

--#..•

W

iZi.

"^

y<i~ '
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OOtTRT OP QUEEN'S BENOfi, 1879.

lif

"•"T"

llMUItra
Jiwl
;wwi.

th«t • servitude was oatablUhed over lubdivSMnn T u a. ,

'

•".

No. 646. The stipqUtion in a r«Lr. • •^ **°' "'^ «ubdi»l.|<m M of

ing su^diriaion M ; there L Jo aJh^T ' T*""^ "*• «'"'«' '^ »»•« •«JJoi«-

or as to the iden^ of he d^aZa^^^^^^^^^^
" ^t'

"'"''"" "^ *''* «'^i»»J*Pd
dofi„ed,-not to buUd inlontTZ^' ^ u"""*

"^ »»'««•'•'«« » clearij

bum; and the -^V^^Z!Z^r^:^Zy1^t^ ^---'X
ond not mo,.Iy for hi, own personal enjoCent

' "'"^^"'"'"^P^P^^'J^
aolon, in another place, r7) tol!«i n. /l.„» ii,

* •.-. • . > . •*^ /.W .uade without LdiH^j:L|^: i^^P^^^^^^^^^^
tor of the house indieated. ia a servitude; and DeLtmLrS? '"^""T

^"^""
vitudo noH adlficandi which prohibitH-l.« 1 "!""**^ ^ ^ '">" ''*"* *•»« »«'•

,

»'-'<^i"gi« generally cstabliZirolftoZ^^^^^^^ T""* '""^ ^-»
< » more agreeable aspect and the adv-mtll^ S7 k T'"""*

'"°'' ''•'""^ "Kh^
'. trf" air and light. Daranton m ITT u

^ '"'"'* ^'*"" g™»*«' abundance

S|ished;o«iv^thedor:^,^^tw,^^^^^^
4ndlIii,U.e extent oflandcov^cSln^ I !t'l"""r "*^""^'« "^P^*'*'

'

Authorieies show clearly, from tl ^obto wH .^f
"'^"'"^^ »>^ »'•« »'»'«. These

vi-V .naMng the stiHatirn^ ot ^rt^ t^^^^^^^^^^

""^ ''''™ '"''» '»

create V>rvitude in favor of his ad oinilll °
^''V'"""""

'^ *'''« P"^«« »<>•

in iuafa^or. ^Besides this quoSi^^Z^fs IdrfH
""'

I
'"'"""' "'''«''"-

in the vc.I. of 1825, Pt. 1 , pi 29.
^ *''*' ""^^ ^'"^^^^ by Siroy,

Asa general rule, an assizn is nn» l,oli k -
•

-pccting the probity tranf:!1 ty c'^l^rTrt IT
"">"''^

'

to pron«.ses which impose a right of servitudl tC ' ^ .
""' "^^ "P^*^

with the right of t^nforcing all servitude LI f
"7^ """' '^' P'^'P^''^

tiniq to 8«eh as „,py have been Tml^J
^^' *""' '"''J«" «* t*** •««»«

'this in express wS. 30^ dT hl^' " V n*^
'''^"'"'•^"'^°

C^^) ^"•'^
the personal undertaking oftt:!l^Zr::'^''' ^'^ '« '" *'- P'-«nt ease

.ndrestricrionscontainedintreSrlr '"T"^
'"*'» "» »''o prohibitions

andhe consequently, as expU^ i:^^^^^^ TuT^''' ^Z^"""'*^
'

and Obliged in the same manner and toTl ^ ^ """" """^ is charged

^T^::^^;^^ 'K^th:cr- -vation abo.

lot subdivision L .between J)oncg IT ^^ Id t r'"'
'' ''' -g'^bouring-^

Viously built liis house andthJdl " ''^«''"°«° which he had pr^
appealed from; 'T ^' *"'" '' consequently error in the judgment

(7) Solon, ServitadeB, No. 443
(8) Demolimbe, aSerritudes,W. 920..
(9) 5 Duranton, Nos. 510 4 514

gOHpy sur ryeigudtii, rage 4Jft. Ao. fl.

X^. fS^



COURT OP QUBENS BRNCH, 187,9.^
^

:^"-: 68
'

S$thun0, Q.G., for reipondeDt

:

' ~ ;"'

'

bjr Ar. 499 of our Ciril Code . ro.l .ervitud, I. d.«o^ to W ". lr«o
«.po«,d on onj roul OBt,te .jpr tbo benefit of .«.tbor belonging to a diffln
propnetor And under article- 646 and 649. ".no servitude oun Uest-Sd
itrUr^^^^^^^^

'^^ "- "^^ ex.cnt.3rede.r.,ed aeeordi.« to the ti^^

2TJZ T'a ^ T'^
'';** '""•' ^ '""^"' '•""»'•' " ^h-t «<'»t''i°<"« in tho

'

elause of .he deed rebed on by the appellant, namely, that it was undeuJa
t at any bu.ia.ng which i1.r««/, „^gbt eroet on thy lot purchased by ht
« ould be .n a hne with that of the vendor, was '^ a cha'^J^W p« " twttof land .t^jlf so acquired by Perrault. The unde^standlg. ^ioh Jit wa, wl
a mere^.r««a/ one betwee. the parties, and h,,d Veforeni only to Irbui"- •

lug as n..«ht be erected by PerrauU. There ia J,othi.g in the lan-.ua!o of tt '

clause uself to justify the statement tha't the partie, thTr.by.LZS Hot
'

t.r.ha,ca. real right of «,rvitude
; and it- is quite clear, from .r/lun^u . e o

Then, as8un.»,g for argument's sake, that by th<j elauee t que^n the
'

part.es reaHy d.d u.tcnd to create a Servitude on the property so purcl ased byPerrault u .s subm.ited that the language used is so vfgue thSt ittiuipr
B.ble to deteruuneu. a precise manner the-real cWaeter^of'such s<ivi1 7, '

*othe language of the leaded J«Jge at. the Anderi.g of hisTudgmeit -!Oo se deuHinde naturellement si c'e«t lali^ne, devant, ou derricvi. ot en 6^.,
'

hst-ce n hgne avee la maison qui- parait avoir exists alirs, ou eolle aJ^pounait y engcr plus tard ? Est-ce en ligne av^c une autr bfitire qufsa
'

nmison
? S'.hrcste du terraj. en arridf* de la batisse du defondeur Te Z^l '

30 fo*ve.t
1 assujetti Ua mdme servitu ,e que lo demanded XcsuMdevanture? II y , tout uutant de raisun. d•ap^^s les termes de eette2^ de

;tr:arr:rdT'"'""^'V"""'" situ.oenarri.re dltb^i^t^qu en avant. II n y a dorfb pas cort.tu Je sur I'^tendue do la pr^tonade aorv^
' '

tude, ni sur la partio de la propritUe qu'ello doit grever
-'

' ' T'^'^^'^'-

.

Now, the re8pondent,.a8 the owner of tBb lot in quesfSIr is ft-eo to huildl., ,be pleases. thUn. and can o.ly be restrained from' s. doi g by «xpr^ la

«nl; » ^Tr^*^^ And in case of doubt or^uncertainty as„^^^,^^ ^^^^ ^^jnd^asto thepr^ccise character of such 'servitudViEnrMK^eoRaized rK
iSf" ^^^;^.»''^^«^ «>«Shtto be burdened with the servi^ude^^nghtof servitj^e being an orf»o„., right and contrary t6 natural liberty 2

bSi/ !f" I i^- ' ^Tit. 1 Mst P^rdessus! No. 235, p. S^ndHeoueil des Ai-ifita de I^fTinoignon; p. &l.
"

7
"

ol^^nfcri^'**^' '';* '"'^ " """"^^S " - «««tion canfiot fee

tr^^VzJ^J^
»f rronTfntmn nr eontrw^-a^4tf itM,-tfa«titnrTroflfegWir

CiviuljTr T"- ^'*- ''.' '' '''' ^'^^ C^«. «»d the- maxim of the^"» lii^,'^ Ex nudo pacta non oritur actin" ^
;

• .
r

Htmlltoa
n<l
W»».

'
• ' r^.

* % *••;
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u COURT OF QUEEN'S BBfffOU, 1879.

!|J.

MAtM
•M

, WtJI.

'}

a

jX-trp

,w»

0» tho whdo tjie rcpoDdont rc.pootn,||j oIa|«, Uh, cnflnnation of th.
, judgment oppoalod IVoni.

,

'»<iun oi im

t^o cir^umstanWof t .0 c«o, that no servitude wm roall, oreaL^ the Ld
.0 question, and ^at ti.e juJg„,e„t complained of ou^ht to bo confirmed ^1

HamUton prop^^talro d'un tc-rruin «tu<5 dans lo q„„rti,r St. Antoine de 1. c^ido Montreal, ^ntro «,n yoi«in Wall 4 I'effet d'empflohor oe voisin do Zl^Z
Ba mai.«,. au deW do la ligno do eollo do I'appclant

*™;^
Cotto sorvitude reconnue on lol oo,„„.o »orvitudo non mdlficandi « 6,d or^par u„ aoto do vojjte du 6 avril |8W, p„r r„ppel„„t HamilVon A Jo.„ Btcl^INrrauIt, devant M(?I„tos!, notairo, dans loi tormo. suivants •

" II est e«.orr entendu quo touto bdtisso qu*c.i«on. io dit aorju^rour 8ur fe di" terrain sera en ligne an«o ooUo du Vcndottr."

- f ^f
"'^

^^^f^ -p*" d" vendoar dtait et est cnooro i .S9 piods o„ doy.dp lu hgno de la rue.f)o„dgan„. Oct aote a dt6 enrogi^trd „u long lo 7 janTr

M. Hamilton en domeiSBrant ou ivi^ant son terrain avait bien lo droitVaiHsorvrla port.on da terrain quMl venduit enver« lo terrain qu^eonsorvdt 7«bBe<,«en.ment M. Perreault a vendu lo terrain servant A Jumes Wdl, Tintil •„oet ., eause, par un acte du 26 mai 187«. devant Mtre. Labadie, mais M/Porrault a eu lo som de sou.nettre I'aequdreur M. Wall A oetto servitude ^r !•stipulation suivante :

» <?«• »iiuue mir |«

'< hi.!!^?'I^r-
*''

f^
?""'""'' '^"^'' ^'''^' ^'"^ and promise an/ obligehiuself. hisAerrs and a8s,g;„8, to eomplj with nil and eve robllgatils pZ

,. Yu^«.andr«.n...o«.in the deed of sale nbove eited. of all Jhi/h ho dT" clared to have a perfect knowlod<'e." ^ ^

X^2.T7"^'^"ff'^-
^^"' ^''" >''"'''"'5 aeommened i batirunl maison *12 pleds 6 pouee. do la ligno proloogdo sur la maison do rappelant/arZ d-

savoir le 3 ju.Ilet 1877, Hamilton a proteste Wall contre ootfe eJpi^tation ou...fraction au droit do servitude, et lo 9 juillot, mome mois 1jrtltwxune action en ddnonciation do cette nouvoHo <„u;re, ot enZ nTn;L ^Zltion des ouvrages et la soumission do WuH-h b servitude en q«Jon
^

L mtime tout en admcttant qu'il a ainsi comm<?nc^ a bfi.ir sa maiion a'ni^ Aappelant 00 droit do servitude. LalCour S.pdrieure a maintenu/cet^ pr^tot

Les antoriteii sont nombreuses sur coDoint. ot noiir n'»« «:^* ^ . . . "

r^fs. . O^ullier. 3 volum. No. 58, o^ll^^^I^Jjl^^'^
^*

,

"II estdono ipiportant de distiuguer quamHe droit esi impos^lur un fond. >ou seulem^nt stipule en favour da la pZne. Si l/ coao^oaTnonyaall
' .1 conoid, pour rutili.4 d'un a«tr.1bnds, U ne pJy .,oir rdout qurnii..eme lo ^roit ne serait pas qualifid de serviMe. detJe qnalification n'l^
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'^ t^oeauln, tout Mrvioe impoi^ lur ao fuadi «ii faraur d'uD aatra foods e»t
'* MMntiellement nne nrvitude. L» natur* d'uo droit n d^tenniae par m
" quality plutdt quo par la d^nominatioo qu'on lui a donn^e."

Id^m, Tido No. mh
La seoondo^quoatian o'oat de MToir si ooUo aervituda <Mt oiftrim^o d'uno mn-

ni^ra oortoiue, prdoiso et auffiwnte. N'«iiK'II«>,pM trop tiikuo i Jo oroia qu'ello

est facile k oomprondro
; ooUo stip^aUon cut d'umKo ordinoiro dans loa grandoa

TiUei. 6i oottQ^atipufution veut dir« quolquo chose, quo vout-ollo diro ? II faut
lui douncr lo sens lo plus rulMonnabto.' ^

Lea actcs ont dU onr<5giHtr<SH ot Aco point du vuc I'liitinx! iic pout so pfuindro
d« rignorance dp octto probibitioo.

II est boo d'observcr quo o'cst rnppolunt qui a stipule. o«tto Wvitudo, et
lulmosi clle^tttit porRonncllo A lui-m«me, elle durorait cnooro de son vivant,
niais il parait Evident; daiiH los tonnes do ToulHer 3 vol. No. B90," quo ce droit
" estooDc6Jd au fonds toutcs los fois qu'il no peut Ctro oxorcd quo ^nr lo posses-
•' sour du fonds quel qu'il soit, ot quo oo posscsscur pcrd lu i^ioulld do r«xoroer

"

" en perdant la possession du fonds." -^ *

loi o'o»t le possosieur du fonds dc|Hiinant qui rdolamo lo maintien dowtte scr-

Titudo "Bur le fonds voisin on favour do son fonds, et cettc Cour par la niftjoritd

des jugQp rcnvorso le jugcmont ot nininticni la servitude non ced'ficandi en favour
de I'appolaut. . , S

Sir a. a. DoKioti, G;!. J. :—Tiiis is an action by tfio appollanf, who claims a
servitude, non adificandi, on a lot of land belonging to the respondent, and
which joins his own land. By the conclusions of His declaration the appellant
ftsks that the respondent bo ordered to remove the house ho huit commenced to

Jrect, and to restore the land in tha state it was *hcn ho commenced his build-
/log. "

.

On the 5th of April, 1875, tho appellant sold to one' Joan Baptisle 0. Pcr-
,
raull a lot of land, in the city =,of Montreal, which is bounded to the south-
west by another lot of land belonging to the appellant.^

The deed of sale, which wu? duly registered on the 7th of Januiiry, 1876, _
contains tho following condition :

" II est entendu quo toute batisso qu'6i igora lo dit acqutSreur sur lo dit tcrr|un
" sera en ligne ave6;celle du dit vondeur."

There was, thcnfon the lot retained by the appellant, a.brick dwellin"-
fe>iise standing at about thirty feet from, tho line of Doncgana street.

°

- On th«i 2pth of May, 1876, Perrault sold to the respondent the Idt of land ho
had purchased from the appellant. Th6 deed of sale contains, among others, the
following stipulation

:

/ . -r ,4,

^^

" Furthermore tho said purchaser (tho respbtadoDt) doth hereby promise,
" bind and oblige himself, his heirs and assigns, to comply with all and every
V obligations, prohibitions and restrictions in the deed of sale first above cited,
" (tlie deed from appellant to Pflrroult) of all whij?h he declared to have a perfeoi -

"knowledge."
^

SuWquently the respondent ooaamenoed building a house on the lot of land
«o purchased from Perrault, and he placed this house on a line about twelve feet

Hal
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ill lnoh«« Uyon.1 lh« fVont lint of the nppciUnt'a hotuM, that U tw«W« feci
•is inehei nearer tlio atrtet..

Tho app«|lao«, afior aarving a proloat on the r«apondoo», retjaaatiog kin to dla-
eoDtiDua Ilia worka, boa inatituted thia aotion.

, C . , Vl
The rcapondont admUa by hin pl«a tbat ha haa plaood bta honae twolTO hit

aix inohoa beyond the front lino of that of tho appellant, and ho olaima that, btiog

^ tfco owner of the lot of land on which ho haa baill it,' ho had a ti^ht to do
^ao, and was not obligii to pluoe it in a lino with tho'appollant'a houae.

Tho Superior Court held that tho appellaat hnd not ORUbliMhcd that ho had
a right to the aorvitude which ho oluiniod on roNpondenti lot of land, and dis-

niiHacd -hia oetioA. •;, .^, /

Tho question wo hnvo to dotormtno !a ^whether thV olasao in tho cloed of
tho 6th of April, 1875, by which Perrault agreed not to build oiocpt on a lino

\i;ith Aat of tho appctlant'a house, haa created a sorvituda oo tho lot of land
how belonging to tho rwpondent, pr whether it waa a oiero persoottl obliga-
tion on the part of Perrault in favor of tho appt;llant, which did not attach
to the property aold.

i j^ccording to tho Civil Code, Art. 499, " A servitude is a charge impoeed
" ujfon one property for tho bonofit of another." ^ /
When tho chorge is designoted in tho deed as being a Mrvftado, ot whott it ia

<!cclnred to bo for the benefit of a property belonging to another, there can be no
diflBoulty that it is ^ servitude.

'

/ ,

* When, however, the chnrnctcr of tho chorge is not sufflclontly indicated by tho
deed, it niuHt bo determined by »iie nature of tho obligation, and if, from the
oircunistanccs, tho obligation appears to have been atipulated for the personal
udvantiige of the creditor, without reference to his^ properly, It will be oowi-
dered as a personal right, and will not follow his property, although it may
follow that upon which it is imposed ocoorJing to the conditions of tho atipu-

latioi^ If, on tho contrary, tho charge la either necessary to the enjoyment
of tlie property of tho obligee, or confers upon it some substantial advantage suffi-

cient to indicate that it was for tho property and not for the person of tho cre-
ditor thiit it was imposed, then it will be considered as a real scrWtude created
on tho property of the obligor in favor ofthntoftho obligee and following the
two properties in whatever h^nds they may pass. .-

Toullier, vol. 3, No.^SSS, says:— ;

* ««il est done oneoro aujourd'hui important do diatinguor quaad lo droit oat
impos<S pour un fonds ou seuloment stipule on favour de la personne.

Si la concession ^oonco qu'il est conc<5de pour Tutilit^ d'un autre fonds, ii no
peut y ovoir de doute, quand memo le droit no seralt pas quaiifid de aervi-

tude. Cetto qualification n'est pas ndcessaire, tout serrioo Impost aur un fonds
en favour d'un autre fonds, est oasentiellement uno servitude. La nature d'un
droit so determine par sa quflitd plutfit que par la d^nomlDation qu'on lui a
donn«^. "

/

Sil'acle n'^non^ait pas que oe droit est' conc^d^ joour I'utilit^ de tel Mri-
iage, mais en faveur de telle personne qui in est propridtaire, 11 Jaudrait conai-

'

.

d^rer si, par sa nature, le droit cone^d6 procure una utility r^elle 4 I'h^ritage.
-tnr BeulemennnnigrSnreBrfeiWnnel A I'in^vidu propriitaui:

(. -v/S^r

AliMrti^aM.



"Tg

JUBT OF QUllN'tJ BBNCli 1879.

J
»¥

Daw i« pwrnior 06^ oa doU pr^.amer qa« le droit oonMSJ4 wit ao« mkvitud*
rtdle, qtioi.,u on nu jui en >it pa. doon« l« nom. AJDia, Mr exeinpie li j'.l
«Up«l^^ droit de ptttao, „«, une oharotta «t chc«ui »ur lo fond. A, .tton.nl

r,m.". . '

r
^.*

'"" P'W"^'»i". "- •JMt.r quo |« p.«.g, ct pour
ulllit<5 dt moo food., CO n eo eat pa. moioa una aorvilude r^li« ^tabli* oour

I'uMj^e du fonda B. -
*^

11 en cat do iu6me, oto... # * -
'

iLu $minin, ai, par aa 0atttr«, la coneeaaion no parait procurer qu'aa
aKr^ment ,H,nK,nncI 4 I'indiTldu, olio no pout fltre oonaidiJr^o que oommo .tipul««
on fuveur dfl kfctwaat, et no pouffitre rendue riollo <|ue par uno <JuoDciatioo
oiproaao. ...•*&

'^

Par eiemplo ,1 lo <>ropri^Ul«|||jttp m.isan voiaiue dun pare, d'un jar-
d.n, at pule le droi, d> P«-5(§^|>.nenor. d> owillir doa fruUa. d-
fleura, la ooncoaaion aora «»""]»«% un droit pcrionnrf A I'individu

;

tudoa poraonneUo!).* «
f^ jB^Trift^^ *. '

Ainai, ruc<^<«rour da pare tf« Hi y^int obllg^t de aoulWr roiorcioo d'ua
parwl droit, A moms quo aon o<jntrat d'acqui«itio»

. |« I'y obtigeat.
Idem. No. 690, 3 al. / ^ • v ^ ^ ^ m ' *

Tout d<$pend done do ..voir si fc droit oat oonoi^dt^ au fond« ou A la poraoni^t
or, .1 oat oo„ce-d6 ou funJa touto« !o» foD, qjti'il no p.ui etro exorc<5 quo parle
po<,aoa8cur du fond... quel qu'il «,it, ot q«o 90,poaac«earj)er< la ftcult^df
Jeicroer en pcrdant la poMeasioD du fondiif ^ ^
By applying thoao principles the Court of Caaaatlon ia a c,«o of Dupleasi.

and «no.hor va. Beaucb.r (Sirey 182&-1-39) baa decided tbat the oharw
not to build, oicopt on a certain line, impoaod by the owner of a house on tbe
purchaser o» an adjoining lot of land, .wa» a sorviAude in favour of the tou-
dor » properly, and not an obligation to him personally.
The circumstances ore thus stated in the report.

t*« ^\'"?.^^^u'
'""'* P" *'"'"^ ^ """'i"

"^^iiMfe d'un corps deMtiment situd .au bourg de la Riviiro. II est dit dana iSfrat quo k vent.comprond Ic terrain qui est rfe^iin^etau bout dosobjets rSd^Ja, pour auta^tqu il en pent appytenir au dit Morette, sur lequel terrain le preneur ne pourra

Z^:' " ''
'"'

'''*^' '''" '"'" '' '"' ^'<'^^9nme^^ ^^ dit clrp, de

% terms in which this obwgo not to build is created are alnioBtlentieal

a though both the property .old by Alarrette to Houdar and^he one he had

mat Jiv r'*!^'.^ f"«.'^ ^•°*'' ''"»''»''* any monton having beeamade <|f thi^ chare, fc the deeds of alienation, yet the Cou^t hild this chfr^
SL„T .?/^?.^"'* '•* the property for the beneXt of which i^had •

/ W« oonsider that th« Court below has not made a proper application of the
rules of law applying to lervitudes, and that thtojudgment must be reversed.

UMBiitaa

.4

^
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/

It id needless td e«wnide whether, if t^iis htd been a charge in favour of
j^bo npplellant por?oualI;f, he^ould have ooE^pelled the respondent, who is a third
pftrty, to comply with the obligation im]k)sod by the sale to Perrault. I may
however state thut, for my part, I would have been strongly inelined to say that
f» could, more, partidularly as the respondent has by his deed of purchase
attumed towards the appellant all iie obligations to which Perrault was bound

^ Jjy his own deed. .
''

The iolbwipg was the written ju4gment of the Couyt

:

•

,,; " La Cour * * * consid^rant que I'acte de ventd que rappclujUa conserxti

:
:4 Jcati Baptiste G. Perrault Ic 5 atril 1875 devant Mtre. Mcintosh, notaire, d'uri

J
lot dc.terr« situ^ dans lequartier St. Antoine de la cit^ de Montreal, oonnu e^

; ddsign^ sous le No.jQ^S L sur le plan etdans le livre de renvoi officiels, vingt-

,
«inq piedsdeflargcur jjkar centpieds de profondeur„mosure anglaise, born^ en froni

;

par la rue Scotland projettfe (niaintenanbi>ippe'l^*e rue Donegana), en arriero par
»ne nieMe, autnordest par une autw ruelle, et sur le cot^ sud-ouest par la
sttb-divislon M dudit lot No. 645 appartenant au dit Henry Hamilton, contient
la stipulation suivante

: ' II gst entend^ que toute bati'sse qu'erigera le dit
'acqudreur sur le dit terrain sera en ligneaveo celle du vcndeur;

'

'I

Et considdrant qu'il y avait lors de Tadite vente sur lo lot de terre sub-
division M du dit lot No. 645 appartenant au: ^\\. appelant, une maisdi en
briques qui existe encore, et que cette stiptflatioh que I'acquereur n'drigerait
aucune batisse si ce n'est en ligne avec celle du vendeur constituo une servitude
noncedificandi, i laquclle I'acquoreur a. soumis son terrain en'vers le dit appelant
en antint que propridtaire de la maison et du lot voisin, subdivision M du dit
lot No. 645; ,.

"fit consid^rant que le dit acte de vente a 6t6 bicn et duement cnregistrd le

7 Janvier, 1876

;

-" E% considerant que I'intinie en cette cause a achet^ le dit lot de terre subdi-
vision L du dit lot numero 645 du dit Jean Baptiste Perrciult, et que p^ son
acte d'acquisition passe devant Maltrc Labadie, Notaire, le 26 mai 1876, il s'est

*bligd de se copformer k toutes les obligations, prohibitiols, et restrictions men- ,

tionnigcs an dit icte de vente du 5, aviill875
;

^ /^
"Et considerant qu'au tudpris de la servitude imposde p^r leJtlit acte do vente

du dit 5 avril 1875, et de/obligations contractdes oar I'iotimd par son acte

d'a<^uisition, ce dernier d nMgrd les protestations dei^ppelant ierigd sur le dit lot

-de teVre subdivision L du N3r 645 du plan oflSciel du qnartler St. Antoine de la ci»«5

<fe Montreal, et avait lorsque cette action a iftd portde, commence a driger une
maison dont le frontest 4 douze pieds jpii pouces en avant de la ligne prolongee
An front de la maison qui existait i la date du cftt acte de veiife, sur le dit lot

•vbdivbion M du dit lot No. 64^ appartenant au dit s^pelant.

"^Et considdrant que sous ces circonstances I'appelant est fotod6 ^ demander
«omme il le fait par son action, la ddnit)lition de cette partie de la maison ainsi

erigde par le tfit intimd, qui^ trouVe en avant de la jprolongation tf^a ligne

suivant le front de la maison du dit appelant erigde sur laiubdivision-M dU dit

•M No. 645,
,

-;,'
\ ,, 4l \

_L " Et coflsiddrynt (m' il y a mal ju iw dans le jugemont rendu par L^jnnr ja..p/.

ikl

V.
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division M I dit lot No, 645 oS 1?!^ .

'""^' *"* '"'"«^ »"'«" '* '«»>-

teDtedu6/avrihl875donei«nvn!r^r- ^ ""'^* par le dit note de

vision L 1 dit lot N. 645"rjn^teX '"""
ft"* "" '^ '''' ''' -^'^•-

^it intin,/de di«ontln„^ tont^SEtl S^^ ZZl;;*
"'""* ""

"

la l.gne prolobgd. du front de lamiaon devZ^Tln ^ '" *'*"* ''''

«Hi8 an mois de ]a siKnification^n^JLV
"'^'^

' '* condamne A d<5niolir,

prolong^ da^-ront de la maison du dTaZlL ^ .

^"^ ^*{ '" *'""* '^^ '«"^

«ppelani ^s I'autorit^ de la Cur Sn^" I. ^ . •
'' '' ^^ Permis au dit

maisonlde I'.ppelant, lelut .„,7rdTr3>rco'n':;^"^^
'" ^~"* •^*' '*

;».^4p.yer«r„ppe,ant lesfrais on'o rfe '« ^'^ '

le^^sent appel, (L'Hon. M. le juge Monk dl^.r ®"P"""""'.'1''« "«

J?«^A«ne rf- £e^Att««; for respondent.
^

(&B.) ^ '

f

Huuitea
ud

X

\CIRCUIJ COURT, 1880.

MO.VT;{EaL 23BD JANUARY, 1880

^ .. Ip Chambers.

Cferaj^ ToBBASci, J.

/Ko/9955.
,•- •" ,':.- J ^

' «.

Cruickshaii^ es qual. v&. Lavoie

er-

m

iS»6t<io«x, for plaintiff. ,

Adam <fe Duhamel, for defendant.

(J.K.) ' /^:

'X'

t

' <! "'l ,'
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MONTREAL, 16th SKPtEMBEB, 1879.
t

, .

'

Comm, Sir A. A. DpHjON, C.J.,Monk, J., Ramsat, J., Tessibr, J., Cboss, J.

if- i' '-

HOI^. i:>AViP A, BOSS, Attorney Oeiieral, , ' '

' (i
'

'

•'

• '* \ .'";/.';"

. AHD
Appbllant

;

»
raf MONTREAL CITY l>AS8BNGkB RAILWAY CO., >

_ (^/«»j^W>nMe Court below,y

^ (
'

' RlS^OKDEITS.

/^

/

ir

,

Hud :-.!. That • Street Railway Company, authorized by eUta^ (24 Vict. e. 84Mo comhuctatraofc
upon and albng the highways in the pi rish of I|ffi)tr<>aB Jpadinfr into the streets of the City 1

I " and to -U^ and occupy any and such parts of an^ of Uie streets or highways aforaeaid as

J

•; may ke required for the purpose of tJieir railway traclt and the laying of (he rails aifd
" the running of their ears and carriages,

"'^
exceeds ito powers by laying tlie track on one" side of a highway, within six feet from the line of th< adjoining property, the value of which

' WW thereby greatly„d(minished. Where a right of passage is given It shoold bo exercised
ex aeqwt et bono, i^accordance with the use aud desUnation of the highway, «o as to cause
as little inoonyetiience as possible (compaUble with the exercise of the privUege) to the
public and the adjoining proprietors. And, in the present case, the track shouldiliaTeb^

rf "Constructed on the part of the highway used-hy vehicles, and not on one tide thereof used
by persons on foot, tad where the running of the cars interfered with access to the a<Uoin.
iii(r property. , .

?. Jfoitber, the trustees of the Montreal turnpike roads aatilM! municijMiUty of the
parKth had any right to authorize the laying of the track of t^j^^ay on one«ido of the
trf^bWay, BO as unnecessarily to injure the adjacent property. ..^m^' .

The judgment complaine^ of was rfndercd by Jhe Superior Court, Montreal,
(Johnson, J.,) dismissing thcjappeliant's action.

Thefactsarefully stated in the opinion of the Chief Justice. .

. Sib a. ArDoBiON, C. J. :—Le Procureur Gdn^ral de la Province de Quebec,
ii la suggestion des i^rdsentants de feu Stanley Bagg, a prdseiit^ une requSte
libell<$e en wrtu de I'article 1016 du Code de PfO(!^dure,„pour forcer la Coiu-
pagnic des Chemiiis,4 lis.«cs de la Cit<s de Montreal, i enlcvcr les lisses, qu'elle a
plac^es sur le chcmin public", entre I'^glise du Coteau St Louis et la gare du
.^Chcmin dePer def^dbeo, Monttfol & Occidental dans la paroisse de Montreal.

Les Commissaires des Chemins de Pdage de Montreal, qui ont le controje de
cc' chcmin, out' ^t<S mis en cause commc defendeurs.

'

La Compagnie iiitim^e rdpond qu'elle a ^t^ autoris^c par sa charte 4 placer

des lisses dans ce oherain, et qu'elle I'a fait ayec I'assentiment et kn vertu d'ar-

'^angements faits avcc la municipalit(< du Coteau St. Loub oil se trouve ce clje-

min, a.insi que des Commissaires des Cbeiiiins de Phages.
,

\

"

La Cour Sup^rieure a renvoy^]la demande de I'appelant, parccqu'R n'avait pas

jffTomi que la Compagnie avait exc^dd ses pouvoirs, et que rall4gti« que les lisses

de la Compagnie causaient des dommages a la propri^te des Jbi^iitiere Bagg
n'avait aucune influence sur la contestation. \ ;,

Voi i quels-Bonrtes falls qutappifaissent auMossierT

J--
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c.

(-eot. 4.) 4 f.i„ uo ohemirA IIbIL' dolt f ^ "* ^^ *"'««»* -torWe ,,,
^eta«M.n-cert«i„«ar«eadclS3 m1^ »"^^« par das^^^.^

q«i se ftit aur cea ruea et chel,^«J^)
'^^^^^

sei^e pied^de long des prStds Zrll J°T ^' "•*''"*"^ «' 1«'»«e ou
piston. La p.rl ,I'lKS^U1^TT ""^ ""^ ' ''"«««« <»-
des pistons par une fa.se olr»^11f **' "' *>"' ^* P«"' ''"^'S^
eaHX. La partie rtserv^ wur k/nLr? f' **"*"'" * ''^"oulcment de«
dc la partielacadaS^HeZf""*'^* ^"'"' "* P'^ ^^^^ 'I'^e 1- borS

'

La Oompagnie a plac«5. sea lisscs au if^Le de la «,« <?f 1 ^ "

la partie du chemi,^ qui est dans la Si! V « ^''"'''"*' *""» ^""s
Cotcan St. Louis. j„sj„e Til, tSo oh "iT't''

'^^"'^ ''^e"«« <»'»

lignc .uivie dans la rue St. Laul^t et ki^^T L T "*' *^^'' '"^ " ^'''^' ^^ 1*

> pieds de la ligne de la prt,prir/dt' ll&'^Rtf "^ '^"''"^^ '^^^ ^ ^uit
ains surt^ne -«e« grann:!^'l'^3,^^^ -nt p.pri.tai.s rive.

en passant 4 cet endroit, no laissentYuWdTf^ r"'.'°
'"''*•»"« '«• '^'^'

sept pieds entre les charsk laT„. l! i
^ •

""" *•* cmq pieds dix pouoes 4
- ^7i- t..noinss.::^rs^^ :i'r^
dans le mili^ du chcmin, dt il est J^vlXl ^^^"^ P'"*'^'''«« "««^»

H««aplac.5esoreIlesso«tl.ause„tu„EyL"^^^^^ '»-'«' '

Bagg, et quelques t^moins estin.cnt lefdimt/ ^^'^ P™*"""^^ '^"^ ''^"''«"

cent de Ia,vaieur de la propri^rd '^"Tf"'^
''""'"'^"^^

»«>°iP«>te pour

dcs riiaisons.
K «

ougg n est plufvendable on Oots pour y ^rfger

Shaekoll dU qu'elle n'est pas aceessiWe. .\
' @ ^^ .'"^

ch^itt^:Lt!::::t^- ;^-»^ ?^ '^'^^P-^^-ion c^s^e;, b
Lflon. M.PerTdiHuW"i^I^^

rOaest de la rue (les hiritlrs fiLT ^"^"^ Propri^taires du terrain 4
chantdel. vuleurqu'n aut feu "^^^ f^-*'™

'«- *««ai^ en appro^

»ilicu da che«.in.k lis^l"'surt ^rT'^'1
*'*'

'

^'"^ ««•JdansTe
«e fut 41^ et 4 si, piX^Q«riu LT^

^"1 existait avantque..,e ^lien.h

JC-t

iln oot^

et qaS^

M
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lui-ni€in|i ct d'autrea propridtaices se sont plaint ik la corporation qufe celii dimi-

Ci^PMwnnrnuait la faleur de leurs propri^t^i, et que la corporation reootinaissant la justice
^"^ de leur reclamation, a fait placer Tcs lisscs dans le milioi de la rue. II ajojite quo

losiisflcs^sbntplac^cs, vis-ill-vis'lapropridtd Biigjr.d'uneniani^ pluftVldsavan-

tageuse 4 c$tte propri^H qu'elies no I'tftaient aux propri^tds ^riTenunes dana la

rue Notre Dame. , ,

Lea t^moina de la ddPcnse ont ehcroltd ^ attenuer I'effet dis cette ]$reiive, on
disant quo- reiiatenoo du ohcmin iit Hsses 4tait^'un grand avantage pour la pro-

pri^t^ dca hdritiera Bagg, et que cet avantt^ ezc^dj^it le^, dommagoa qiii

pouvaient r^aulter de sa proximitd. L'un d'eux, tout en admettant que lea

lisaea aohtrtrop prda, dit qvje le ohemin eat avantageiix pour lla h<Sritier8 Bagg,'

parce qu'lli^^pourraient donner une dizaine de piedd>-de leur terrain pour ^largir

)o ohemin entre leur propri^t^ ei lea lisaea de la Com^agnie/ * jl^ia oe t^moii)-,

oonme tona lea autrea, & une exception pi^da, adtnet que lea liaaea aeraient mieux
plac^ea ki ellea <^taient au milieu (fu chemin.

La Ccjmpa^nie n'a paa fait voir, aoit qu'ilfit imp^ble de placer leii liases

\danB le ipiliea du ohemin, ou qull y avait quelque avantage ^ lea platter oA
ellea I'onjt ^t& Elle pretend qu'elle lea a placCea 4 I'endrdit qui lui a tfti indi-

!u^ par lea O^mmisaaircs dea Ghomina de Paiges, aVec I'aasentiment de la

[unioifnlit^, el qu'elle avait par sa charte le droit de lea placer comnie elle

I'a fait.

"

^,

~

, Etant prouv4 que le chemin de la Compagnie cause un prejudice oonaid Arable

4 la propritft^ Bt^, que lea liaaea aont plac^es 4 I'endroit ordinairement rSserv<S

pour lea pi^tona,^t que la Compagnie pouvait sans incon'r^nient lea plaier an
milieu du ohemin ou ellea n'auraient paa caus^ de dommagea aux propria tairua^

gjiyeraina, il reate &^xaminer, ai la Compagnie pouvait placer sea lisaea aujr tellp

Kj/artie queloonqne du ohemin que lea Commiaaairea d^gs^Chemina de-l'^ages

Jugeraient 4 propoa de lui indiquer, quelque fut le dommage que oela pourrait

causer aux voisina. Si elle le pouvait, il s'en suit que lea Commiaaairea aujraient

pu indiquer un trae^ \ quelquea poucea aeulement de la ligne divis^nt ja pro-

pri^t^ Ba^ du chemin, de mani^re que lea chara, en paaaant, auraient ou «ffleurer

^dr propri^t^j aana qu'ila euss|ent le droit de se pUindre, et o'eal en effet oe que
^ur Inf4fi^tire ajngd, en conaignant dnna un dea motifs de aon i^«ment,

que V^l^gud qu^ lea h^ritiera Bagg aouffraient un prejudice n'avait^^fi^ rap-

port 4 la queation (ia irrelevant;, dit lejngement. "i f- /^ "

Pour c^terminer cette question il faut exami^r quel est le droit qui est ooU-

\f<Sr^ 4 la Compagnie par sa charte.

La L^isl^ure a a(^ord^4 laOompi^ie le privil^e de p^acer dea liaf|ea dana
Wrueaet che^ina publics, pejcir^'entaire une source de revenUa. Cost la

Appropriation dJune partie de la ]propri^t^ publique au profit d'une Compagnie
priv^e. Cette attribution d'uno partie de la voie publique, ne.oonatitne paa, il

^est vrai, ce que roM^aigneprdinairementaoua le uom de'aervitdde, puiaqu'nnQ
servitude est une chWe cr4^e surjin fonds, en favenr d'un autre fpnds. Mais
c'est au moiwsi^un dfoit^'usage en faveur de la compagnie intim^. C'est oe que
Ton aurait d&ign^ soih^ le droit Bomain sous le nom de servitude per-

'

\':
*i"

^'

' '*

ii^-^;
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lit,,eroitm,rH,tkoruik^raedh^^^
e, urbanorum." (L. 1. 8 de servit ^(Pothier, CoatttiJie cHOrloiJns. 'T„..„j...... ™,. „.l..: ?.***""-)

• Si le •droil.de la^Col^a
poorrrtifc rexorcor que/flo la'

du fonds aasvjeti, o'dst-i-di

•\

Introduction a« Titre XUI No. 2)' " '"
^... "« .

!njo constituait une veritable servitude, clle ne K^UwToT;
^aniiiro la moins incommode "pour les propridtaires -

... -, \ r"*' P*"*' '° V^Vff^ etkjg propridtaircs riverains quisont Ic. plus dm,.tcmy i^tcVessds i ce qulil l.'y ' ait aucune obstruc on d
' "

'*"''y"^'r'j:""'"^^
,eu„ p„,p,i,e^, (Code Citii, 553-557 558 '

Dei^inbcde8Servitude8;i!(o.834et835) C ^ '
"'

iQftque le titro ne ddtoriik,p«, comment la servltud^; un droit dc passace,«r exemple do.t s'exorcar. ij doit 6trerd,ld c ^,uo Hlono, Lbn'lW
e

1 desfnarion des
1 eux. ei ^d'apr^s tputes Ics circon'stances de mani3

co^Uier oe qm est le plu. ava.tageux pour celui qui I'exeriie et le moins ineom-

fufrordoR? T'f^^'J^
-"ff-' «t s'il y a doute cVst?|pur Cux-ciquo Ion doit so decider. (Ddm,t,'Xoi^ Ci,., Hv. 1, tit. 22, secTl. No 9DemoIombeJocciV. No. 843, m/rfeet No. 869) ' *

' ^

*^'™Z; '!i^
""' plus restreirit que celui de^8ervitude.et les regies que

.
|«s ^fnons d.nd|qupr sont dgalement applioabies H I'un comme A lautre'- ,

l^TL *""•

T'L"f '

"'"' '' >«^Compagnie ne doit pas .tre dtendul'deld dc cc.q« est absolu^.ent ndcessaire p6ur I'exercjee du^^droit qu'il lui con-

' dii^heiT V^ '" ^'^^'^' "^"^^ P'"»«^ ««• ^^ dans lipard*2 » ;^ f °"^ voitures. tJui^ue. d'aprt^s la preuve. cela aurait m

irj/l" ^^^ *'"'•"' ^"•"'^^ etprivilks de quelque nature qu'ilssoient dent I'exercice peut affccter les droits d'aXi. EUe ne s'aDnHaue ««!seulement aux i„divid«s; mai? aussi au public et ^^ ^^^T-^l^l^^^T^ ^T
man is restricted against using fiis j/toperty to
and this rulo of law applies to the public in atM"viduds." (Lord Truro in EgertmMiudJarl
*La Compagnie m peut donq

corps publics. " Ever*
prejudice of otherswj.

full force aa^jlp indi-'

4 H. L.WL 195,

. , .
- • -^ *- r—— "Jsiisses comme elle I'kfait sans ^an^Aaux dommages que celapourrait caisefaux^ropri^tds voisi l^lS dles Comm.ssa.re8, ni la Slunicipalitd nWa!§|u le faire. ^V ^T^

^des rues^ Or, cela ne pent sentondre que de cett^jgartilde

r^rS'rf '"^"'"^ ""? pistons qurt plus .evee q„<, le ««t<v

A pL desH
'"^''*«

V'"P^'^"*'" ^^Sislature en autorisant la^X^t
2S 1

'^""'-^^ '^"^^«*«'»«'^»«« publics, ait qnt4ndu lui L&«r !drmt^les placer ta6me.^«r les trottol... si elle le ugeait a propos T
niaHB^rrendrolt rdse^d^

'^

I.-

CetteCou, on.lt done que la Co.gpe>^-o . ,h,^ ^, ,,„ pHvil^g, uu pliin-
pour les pidtons, lorsqu'elle pouvait sang inoonA

*'»<
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pour le public i)t pourl«8propri<5t<iirei merains les placer"dans
,3,pour]es voiturop. <»;

"
'

,|lie jugemAft de lu OouBpi|(iftrioure est tndrmd, ct U ^.
8f*

intim^e d'enlcvcr, soJ^n raoi», leg lissls qu'ellc a pl»
JMii^dcs hdritJers Bugg, hMa les placer duns la parfio du
voMs,et coi^ampia Coii|gnio intiiude i|wycr iid.<pori
• ?^M judgment was as follolft^ a.

^*^*J.e Court,W .

isidering that ' the C res

ihorii

to ponsiti:

waioii Are luentioflm

Monti^^i}^ aud bpcteii^iAiiljl

laid strcefif;/and

a^'i. as may b6 rcquir

*1the,"ruili^ andtfio riinui

tfi whj^^ Monfreal 6itjr

lelfr charter, to Bgk their Af
''

le Cfa^ti

^
.;„ .:m

'oil

,;{iiiii^ oSsupy a'hy

iilbr the pacpoHc of

;
of their cars aud

[rant/^omiti^utini^as it id6(

r..v, f as a franchise, a'right of

IS* !Mif*''"^^'
*?"^''' ** «"'«'scd accoi-diog tp tl

i^^ftoA.rig{^8p^4n sHcil manriieras to causJth^ile^s^
Ol^.mlKy to th^ pij(bjl^ and to (he adjoining pj-oprietorp iiill

.privilege in favor

Itoit iVjisage^

[nary mode of

inoonTcnience

le olf the said
****^*^- 'roads, iSdbais^Bt #ith the eierciJ o7 such pi'ivi|iM'"
,

^< Anfo(m8idei^rt|f thi^^t^ppear^ by the Jvidence adduced in this c!j;ise,^ IP and over ti| portio^^ the lljghway fiituaie iei the ppkh of BlonlrealrW ?M contmiwlbn ofj^^ I^awrenci^ Main street <»f thoijlf'of MoirtreaL

^
.extending from the i)I»co:j&t»i6>^i|j.ighYay-^here it is intersected by St. Loui»

.^.stfeet^to tbeplace**Jereii.WM!^4^
opposite and leading

.t,t tq the station of thQ^uebecrM^irtre^, 6ttaia & We8tcrnHa|lw?iy, known as
^^:^th«^^Ille;Eild Stati|>B,^the ^lid CbtnpanyUive placed their itfrtblc afld rails oa
V :th« western -side of tH sai<fe higWay, soW to encroach uplik; encumber and
; tnconyenieAcc that pprtion thereof;'usi^ appropriated foU^^^used by the

p^bl.io'as'^afootpath for1i>ot passengers,Ud not on^that potiddi thereof used
^Jfor carnages

; ,, , ,
" - ' ' / <, ,

/''^n-;; u

,
J^

iSiiid considering that it is in evidence/in this cause that iid placing of said
trackpnd rails, and the running of oars the^geon, adjacent and in such ndar
proximity to the properties situdte oo th«l westerly side of auchJiighway, is
jurious and detrimental to said Drpperti&f, and particularly'to.«*f 'the'repre-
^sentatives of the late Stanly Clarke-«a|g, tlift reWtors in thdflK case;^

" And considering that it is pibvediin this cause that theJBEe space -for
the placing of said t«||L>""l 'ails upon the said bi||i|sJH|p^aatward 'of
tbe line U.^ '^"'JB' 'ith<J\il injury to the pr^HK ^be adioining
properties, and thdWPw was no necessity for plac i

"

^
position

;

,.^..-^'

Jid-cojtoide»>>^4lHrinthe-tfttetccA of the MoutfBal

m tEeir present
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, 1 «» '

'P' H
is

in this oauBP, w*.o havje tho control of said hiehwaT ™.^M ».«» u
'':

. .

^".

'y j^iDg of foot/passcDgera

;

nor Court, at the «ost and charges of the said Citir Passenger RnTl.
.pondents iJ this oauk" " ^"7 '^•ssenger Kailway, res-

Judgmeit of S. C. reversed with costs.

^''"treJBranchuuil dMcCord, for afpelUnt
AbhpttJTait, Wotherspoon d- Abbott, for respondents. :.

COURT OP QUEENS BENCH, 1879.

V MOXTREAL, 20th DECEMBER, 1879

\

'\

' SiCOTpe, J.', arfAoc.'

No. 83.

BLACK IT iL.,

AHD Appbllamtsv:

Rbspohoint.

T^K NATIOKAL mSURANCi: COMPANY

?f

)y tf.^ ms^itj ^f the^o^jrt, and I shall

4 A-k .^.""^-^^
-«*t7

^-^ ^(^
l»A#f

S^ *

jf^
'\
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BiMku.1., therefore refrain flronf entering at length* into i»;iy of the questions.. It will ,

TmiSSca
"'®°'«''* *»«•.«»« to nay that I thiali the plea by which it is attempted to inuinw
•to, without aaying it in so nianj words, that the Blacks set fire to (he buildifi^
is wholly unjustifiable. . If it is intended to make a (lefonoo on the ground ol

;
<y '

ehe, criminality of tU insured, the fact should be fornwlly pleaded. For niyHclf, 1
, may «ly thht I should not consider any evidciice, no mutjer how conclusive it

•%.
;

might appear, on a plea so drawn. I also coneldcr that the insurance is that^f
the father although taken out in'the names of thb 8ori8, and that the re-insurance
is also that of the father. I also consider that ai there was no notioe of the re-
insurance, as reqiired by the conditions of the pblhsflho policy beoame inopcr-

.
'

atiiie, at ail events so far as Parrar is coirecrncdl But thero was a stipulation"
m thepoHcy, '• loss, if any, payable t,pMe«»r«. J. lb II. Black, as mortgagees, to—— ^he extent of their claim," and it is now feontendil tliaf, although the policy is

.:::^,,:'/-^d OS regards Parrar, the stipulation survives, a\id entitles the appellants,-^J.
.
Black, to recover to the extistit of their interest. It is on this question

I am unable to concur with the opinion of the majority of the Court. In
England it seems this question has not ariHcn,"prohi.bly owing to some diffewnoo
Id the way of deafing with the interV^sts of mortgagees; but it has «om6 ub
on several occasions in Ontario. It is tg be.rt-.ett<d *hat "the 'jurisprudence
there is in a very unscttlkd state, aiJd I ^ave been' unable td dis<r6*er 6n whiofi
side the weight of authority lean^.. Had that appeared clearly, it is no|>^ probablj

^
that I should have entered any dissent on this^casirf?!. T^o 8ystei|i9 aoam/b

^ .
divide opinion. By one thc^ terms of the contract betw^n^ the >rty claiZing
and the insurer is interpreted precisely in the same manner, as- we interpreSthe
terms of ^ny other contmet. • By th« other the policy is treated as being traV"

__ ferred or assigned to the mortgagee in whatever terms the stipulator i«v
couched, whether themortgagee becomes the insured or not. ' It will be^t on«»
perceived thffl these two systems lead to very diflferent resulk anc^J^hink the
former is much more consonant with principle than^he lattirNrh?Btipttlal^a
18 plainly an undertaking to pay B out of the ifioney doming to U, if any there
be. The other system is that of a fictitious assignment, the poli6y being held in
trust for the original insiirer, should the mortgage be paid oflrZr should there bo.'
a balance over. Whatever may he the practicid convet^endfe/f the latter system,

.
it is one hardly in accordance with the principles of our »»#,« or indeed com'
patiblc with any sound principle. It alters the obligationTof
exposies him to perils which ..the contract -he has eijtered in
not contemplate.

I should^ therefore, confirin the judgment on Uie simple moti'

. being.void there was no " loss," and thfe>efore nothing coming toXM)eB(ant.^
Monk, J., also dissenting, concurred substantially^ in the above

Mr. Justice .]Ramsay. "
,.

".
"

.-- r. ,

^

^Sm A. A. DoaioN, Ch. J. «—Thfa is fli'appoal from a judgmkt <f the
•

SupeHeK^urt dismissing the action ofthe appellant? on, an insurance iolioy .

issued by tfi^<Wipany respondent. . j f /I \ ' " \
On"the ITth^J^February. 1874. 00^)^^ WhAfield Parrar and hi,^h.f^

the insurer, .and

>i
on itip &ce, does

ihe policy

\
Parrar and LuciVE. Parrar, acknowledged to owe to tte appejlantB/JAtt,
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.VlMk vt !.,
and

National In.
•uraoM t'u.

S^'^tIh ll^^^^
JoUiivP.Q.. under the

!^S.1.;"»K f''V'*"^"^'^'^*^'*^ '° '**"'™ »''«'W"H>«t «f which «un.

a; fS ^^ ''J^P«t"*'«<l ao i„,„aovc,blo property .i.uato .t 8U Joh^,.

•8,000 the buiK^.ng«. on the prop..„y hypothecated, upito transfer tho iosurunco policy to the mort^'«Kce». ,, c^ .
•

On the 3rd^of July, ,187«..Gqor«o Whitfield Farrar, whohad, in the mean,
H...e, become the sole ow„^ ofrtlacVoperfy hy^thecated,'io«ure4 thp buiir^

J\y '
"' '"'"'i'"?""' '"^ '/'« '•^'"«< 0/ thel,, claim " ' .

^^The buildings io«urcd were de«tr^y«d by" fire on the I'Oth d-.y of September, •

^Thc^hrce.a^IIanta j;;ha "and Jlendorson Black, and George Whiffield
'

Farrar have n«ited to bring this action. They allege in their dcclarali™: theinsur./.^ po icy the destruction .f tfie buildin'ga.W that. Inte nll
tMheUo Backs to th^ «tpnt.of jJ9,850, by virtue of the above meu^Zll I2?n^^ of another mortgage, ftnd they pruy by their conclusiohs thatthe Conipuny respondent bo co^demned to pay to the appellants, John anaH<.derson Black, the sum of «l.^;fo, wbioh the building'^ere iilsur^d

Tlie respondents, by their first>a. have alk^ed that one of tlje conaido'n* ftTof the policy was that, if the assured should hereafter ^ake any other insu"-
*•

t:V 'TV'''''
'"--'^' -'••out the l^sent ofr^Z^^y ^

wmte« thereon the-policy should be void, and that^ in violation ofcsaidVon

Miiidings with the Royal Canadian Insurance Company for «0.000 loss if rf„T

m t"v^ nbticft, of the fire, nor furnished withirr fiAeen days a claim of theirIK certified and attested as required by the conditions of the policy.
r T^e^are «ev«:,l-'^therpfoas which have not been insisted upon before this.

7 The netio;. his b^ dfiffliJs^ oo^e two grounds : 1st. That Parrar had noASSt
iZ'^ndVhTK'' V^'l'rr "'"'^' ™«"'"«"'* ""-^^-J claim of his

^^"^^

trttnll n „ !. .^ '^ ^''^ ^^ '''"'^''^ ^y '^^ subsequent insurance withthe^llpyal Canadian Insurance Company, V'ttout the consent of the respondents.

Jl'^''T^
raised by the first plea i, one of great importance as affecting :U^^^^^if not all, the hypo^ecar, creditors, ll^ ..

'ST'Jr "^l^^f^-^ i» 'he insurance of the buildings hypothe-
oattidforthepfly^ffilfth/iriiortgages. ' -^ -

° /*^
.

^es^ ins^tfjig^^etimes made in the name of tbe^mo^a^

SS r'^^J^^^^ff-M by the mortgagees or by the mortga^L^c^e"
t^sauedin the name of the latter, .nd-they ar. either transferred to the^o^tgageea with4,hft cpn^nt. of thc-ioaurett. —

m.

anv « K„ .». _Ai. « , » ^ ifh UB lu this iustauuB, thy lOBB, ir•ny^.8, by the
||jpy, made payable to the mortgages " to the extent of their

n '*v

*>
'i

i

i
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niiok At ti.,

•nil

National In-
turaiM Co.

;

lit-

What in ll,« Pffeot of nmh n tmn«for in'»hc o«o oasfl or -lulrKiition in tl.o o(h«r

;

an,I c^n tho niorfsn^w, oftcrfufihi trnn^fer or .k|ppr..ioft, i„,p„ir or .l<..troy by

L
^''7 ''•"" *'[jP*?P*^«"ve<f/rom tho'teit rrltors or fn)m nny dcel.

*r"u *"!
'W^^"'"

'"
''*"«'''"i

"''>'^™ U.0 quoHtian .I.h.8 not ^-cm to have
met beonjli«<s©«>(l or ndjudicatod upim.

In Jho.err)!t<'»I Slnto«. whery theoontr|ct of innutancc i^ m froqijiciitly rwortcd
to in nil htVariwl fornm, ih« ,,,.option Imsreng^ly b.-..,. rarMcd, but thr, dccKmn. aro do cnnflici,,,. tUaiit i«^g||iMPl.»^^fm^ i|^„y ttxcd^rS..
prud<w»<! on tho subject. .-mW^-- •

, ^ *^^' ' •' *
.

A^^fofback nn tho yoar IS^i^v^'e Suprortio Cou'rt tf tho Stato of Now Vork^-
^m tho caso of jK^Tra^s Insurance Co.' f, Robert (9 Wendell*.
1*) that, artorayansfor of ni insurance policy had been made to a n.ort.

1.0 consent of Uie iusu^r, Xuch policy could not be invalidated, «)
-he Tights of tho transferee, by a nubscquent insurance made by tho

«noe Co.:185r (I Soldon Uep. 4(15) wherein, the Court sta^pd the <,u*i.tion
' ^as hardly aiUftpon one, . <;» -,

u t'l.*nF''"f'^ "" ''^'°'' these eases w^ decided ia'Sccepted witloHifi^?
j)|PhillIp8 of Insurance § 8-1 , where he says

:

^ ^ jft „

" " Aftw Jivnad aflsignroent ^nd delivery of the jfoftey to the aroyec, and
^>ot!ce to/«iynderwriter, the assignor cannot, by any act JThis, inujreept or
-^KSiupai^^e righteofftieawiynee under the assignment. .

Aijg^Kiln Ii}!.ul9m6e, tlsoaays, 456I:
'

•"h/f eonaent of the inrf^er that a policy previously issued to the ownera of
^t^rty may be assi^od to % holder of a M^i^rt^n^, ,ajlUe deemS in

..; i-'iT''-^'?
**''''''''*'"''* ^'"''^^^^^^^

fi'm^ the atHpnm^ intended to necur^*"^^ 4 "•

"

^.#. VoK 2, i5 S^i^os^il^mself i,^ «^^
jrsons, in his workr^n Mercantile Law.^p. 535, usea the followins 'language

:

// JtTndoubtedl^ j,0:*n^^arty can make a trana^ which^hpU i«L
/ ^Ihe other hand, if he, by»the term* of the i^cy,

sent of the insurer*, and afte/ 8«o*h traasferjg|t.

I
party f^duleht^ bjlrn;- tl^fiuildin^th#ruW,b,5 strong reasoBs'for hold,

^^Wgthlfj insurance sfcilUafid in faf**"' •
-^

^
"^ "»^

i

ith tl^ OQII-^

liinaHSfShsored

*°

../

the inftoceat' transferee.

"

-.,, . I ' ^^ ""i- *•" '^
*' •; '

^ »^<JI-*rf o« d nm anfiWependcni%,nifact'with the inmrer "

^'^--/il'^"?'"^"^''"*^'^'"^^''^"^''"^^^^ States^Digest, of I
:.^ ^'I^lf'

• PF.383\_and.-,31l4 : ..

- "

/ JT
;. " Xhcre is a thifd ^la« of'cases-wbere the ass^tmient mn% h^ve a twbfold

• • /
..flporation.iipd it is not'alwaKS'ensv to an„ »t.;«i. -„„ -i„„:.._-j mL.._ 7

"
. ,

- -----Q— •••»#•» It«VM ,

..flperatioo^npd it is not'always'casy to say which was desi-aed.
'where the -^"

• - •

This
HM"y ^'f trangtflrred to a mortgagott of the property inauiud./ lien

r'l

" f "
l

!t ..
" *•

jpP r
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'• there art two iniurabU inttrett$, each of icAiVA \i\»y ht a gotnl ground of Btaokciti..

" action, notmtk$tnnding the determinalion of the oJier. Tbo niortguRor U .N»u^ i«.

" entitled to Indemnity aa the owner of the c<|uity of redemption
; the niort

^•*^'*

r*..

I

" gngce bjr virtue of his lien for the debt, and as the extinguishment of tiie

" mortgajje will not offcot the right of the mortgagor, »o u muIc or alitnation b>,

" 'the mortgagor wilt not preclude a reioveri/ by the mortgager:' (loaurauce
Company^f Pennnylvania v. Tra«k, 8 Phjl. 32.) * ^

In Boynton, Southwick and othors, T.;,Clinton and Eipres-t Mutual Ins. Co.
J6 Barbour -254), both the mortgagor «nd the mortgagee joined in thefcotion,
wh<oh was dismissed as to the mortgagor, beeaaso since thi transfer of the policy
he had sold one half of tlje insured property ; and it was maintained as to the
balance due to the mortgogee, who was declared not affected by the net of the

^3>rtgagor subsequent to the transfer of the policy.

,..^In the case of Fogg v. Middlwex Mutual Fire .losurimce, Company (10
Cushing, 337) Chief JiAtioe Shaw Md, that " a sale or alienation of the inauiv

^'•ed ptt»perty, coupled with a transfer of the policy to the purchaser made with
" tho/ssent of the Company, creates a new and original contract, embracing all

"th^'^omcnts of a contract between the assignee and the insurerH," but ho held
th^ a policy making the loss payable to A. B. stood on a different footing, ami
WAS tt mere contingent order to pay what wouM become due under the ^licy
pud giving no right to the party in whoio favor it was made to recover as tba
insured party. ^ ' " ^< ,^

The view* cxpreHscd by Judge Story in Carpentw v. Providence iVwhlngton
^uraoce Company (16 PdtBr8,495) seem irrecoMilable with those of C. J.

-, unless it should bo said that the effect of a transfer to a mortgagee is not
Itne M that of a transfer to a vondee, for he there held that " an assignment

'' to a UMij^eo operates solely u an equitable transfer of the policy, so as to-
'Enable Mortgagee to recover the amount due in case of loss ; but does not
" di.<*placo the. inferest of the mortgagor in the promises insured. On the con

.

,

" trary; the insurance is still his insurance, on his property and for his account."

^
In the c^ of Grosvenor v. The .Atlantic Insurance Company of Brooklyn

,
.(17 N. Y. jRep. 391) the Court of Ap^at of the State of New YorUreversing
the judgment of the Court below, held that the righta of^ inortgag(f&» an

• insurance policy effected by a mortgagor, and, containing a Bt'Pula^^Wtlie
loss, if any, should be payable t^' the mortgagee, were defeated by ImlBueut
Bale of the property by the tndrtgagor.

;.;

^^ -^

.^
May, on Intf&ranoe, p. 461, cites this case os havfng overruled the oases of

The Traded Insurance Company & Bobcrt and Tiilou A The Kingston
Mutual Insurance Company; but, on referring to the report of the case, it will
be found thal?«\it of the four judges who expressed their views (and the report
does not indicate that other judges took part in the judgment), Judge Harris
alone expressed^his unqualified dissent from the decisions in the two last men-
tioned cases. -Judges Selden and Strong concurred in ^he reversal, distinguishing
this from the dase where a policy i» Iwigned with the'^n^of the insurers, in
which last ciise.^ djctrine of The f^deraJnsurance. Company & Robat

t

» - - r* I
.

—

-^-^— ~ii T—-WW m^ — » ! » »<>< _ _ -. ...- 1--T -J yy | TJUi;t n.

fliouUte q)aintaiQ«df and Judge Roscnvelt dissented altogether from thejudy-
nt rendered by the'otber three judges, "

> ,,

^
*-. m «
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HiMkattl.,
•04

HiUoml In'

\ '•

Judge H«rri«Mpr««Iy .utcf th.t »,« .prreod with tl.« ju.Iko. of th« Courl
iKJlow that there wa. no ju«t ground for Ui«ri,„lnnti„K h^lwcon thi. cdm, and
tbat of an ««,i«nmont of a policy to a morJjjajBavta lu, k'J.J by hin, a. collaler«l
•ocarity for hiH d6bt with the oonaontirnirin.urer.
Out of tho four judKon thr«e were for rcvorHinK ll.o jud^mont'of tho Court

below three for ^uitaimng the d.wlrino hold in tho c««j of Tho TOdorn In^ur-
«nco Company k Hob«t, two for di«t|„«ui«hing tho two on.o« fron. o„., .mother.
>nd two wht,, DKriH,i„R with tho Court b«,.low, Wore for holding »h„t thb two
caHca wcro not dintinKuishabl.,, and timt thoro mm no diff. roncc .m r.wrd« th«
inortgagofi bctwocn a policy wlwjroin the "low was niadp pnyuble to hiui and a
trnnsferrco^-policy.

,
i

_
iVhatwrcr moy bo tho value or auoh a jud^n^cnt it certainly did not overrule

the cawof The Traders I nauraoco Company & Kob«rt, oor that of Tiliou & Tho
Kingston Mutual. -—,5^- -—-^

f
May. p. 4«l and foilowing. agrees to thi. much, that wl.on tho property In-

surcd >s sold, and the policy transferred at tho san.o time to th^ purelmHer. with
thoassent of the insurcm, " it Mcems not unreasonable that the assignee booomos

.
^^
^y Bubstitution as owner of the property the party insured," but that " where
the pohey is merely made payable in ease of lo«s to the mortgagee, this is no

^^

assignment of the policy. Nor does it eonvort tho policy into « contract of
insurance with the mortgagee, and he is liable to all the dofieicocies against

" the policy to which the applicant might bfl."
'' '

^May, however, admits that there are respectable^ Mthorities opposed to his
views on this question.

i

In addition to several casts vhioh ho cites, there are the cases of Woodbury
& Charter Oak Insurance Company (31 Conn. 618), and Pratt v. The N Y
Insurance Company (64 Barbour, 690), in which it was held that, notwithstand-
ing a second insurance had been eff^ted by the mortgagor in the first case, and
n sale had taken platco of tho property insured in the second, tlie mortgagees, towhom by the policies the loss was made payable, were entitled to recover. In the
last ease the insurance bad been effected by the mortgagee in the name of the
mortgagor, but the two p<flicie« yere in the same form, and therefore odly sua-
ceptible ot the same intei^retation. '

. — \

It would be impossible to refer to all tho various (i^Ssions rendered on this
question in the several States of the Union.
The predominating opinion seems to be^ that after a transfer of a policy

of insurance to a mortgagee accepted by the insurer, the right of the mortgagee
to recover cannot be prejudiced by tho subscjuont acts of the mortgagor; and
this IS in accordance with the, rules applying to conveyances in general.

Opinions are more divided ns to the effect of a policy made payable to a
mortgagee, and the question does not seem to have been finally set at rest yet it
would seem that the tendency is towards the opinion that there is no difference
between a pohcy transferred to the mortgagee and one in which the loss it .

made payable to him. , ' v • ; ; :

InOoUrio thesalne questions have been raisolli several cases, and thee*
ali^, Ahey liave elieited a great diversity gf opininnH nmnng the judg as.
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Xho:„t^L r "; "t^
'^^ ---co, which .hey h.d i^uod „„;which contained the u.ual condition th.t it .hould become void by ro.«.„ «fany nahne^um .„,uranco effected by the uMured. without the con«,t of the

i J *
_ (I

L.ter one tt,»triek, who had a n.ortgage on the name property. Insured it, to
«K,ure h., claim and Montgomery, .Iho, effected a «,co«d Vn.u..^c, •ith;ut
notice to the dofendantn.

,
•'

-v», wku«ui

It.!!;" ^7a' ^'""'t'^T ^^ ^-'•- *^' '^•^^'"'""- '"''•' ' » "^-^ ^h* «"*»""<'« byIWerick d.d not affect the claim of the plaintiff a, ««Hignee of the firat policy
-«. 1 hat the Hoeond insurance by the mortgagor- did .ffeoi the mortgweo. ind -^

'liM claim WHS rejected. *
, « /

mthreo judge, who decided theU il^jv^ lit the .we 2.ol«^^ " ^'
on dincrent groundfi.

'"
'

^Burton h«vir.g/ailo<l before the Court of Queen'. Bench, adopted proceedings -
"'^

before the Court of Chancery a.id there Bueceedod. (12 (irint 159 )
Chancellor Vankoughnot in rendering the judgment Baid:

« Interet"
•

*''" """''^'«'" ''^ ""' -ubsciuent insurance only destroyed hi. own

JSoT'^^^'^T'
^'''«-C'""«'«»'>r Moat concurred, whife Vice-Ch.nceiror, - '

now Chancellor, Sprapgo, dissented from it.

Grl!ir"ir °"?."JI."*
°'' ^'""R"^" ^- The Western Insurance, Co. (14

.brtothemrrt;^;^!^

Dislt M Tfr"
''"''^

'^J,'
°'" ^" "''' S"^'"-"*'^ ^y B-^'^o" vs. The Gore

District.Mutual InsuranceCo., while the two Vice-Cha,cellors held th.t it waa,and ruled, as .n theother case, that the rights of the mortgagee were not defeated •

by a subsequent insurance by the mortgagor

anl oneTr 'J;''«

J""^^™""* »"' '^'''"^
^
^^^^e being six judge, for reversing '

tTnirhedtV ""'"?•
^t'

^"'^^^ "*""'^'"« ^'••^ -"jo^'^y -«•» *« have di'tingu^bed this case from that of Burton r. The Gon, District Mutual InsuK

!!?!;.?
.*''\8round that, in this I .at case, there was a transfer of the

policy, wtolo m that of Livingston there wa» no transfer, and that the condition :
«^o^.ng the pohey in case of. second insurance by the ««„rerf col onlyE ''

-

to an assurance by the mortgagor, anj^mt to one effucted by the mortgagee, who

^^t^^l'^^l^'"'^"' I^'«*«'*Wt«aI Insurance Co., <38 U.c'q.B.
'

'

^i^^^r^Vi **"" '"^"^'^ '"^ '""^ mortgagee, and the earned 'Judge beg« whom the demurrer w«« heard referred to the judgment of the
-

Court of^een^. Bench and of the Court of Chancerym the cJse of Burton^
'

The Gore District Mutual Insurance Co,, as being both unsatisfactory, and re-
lymgipatply 00, recent Mutual Insurance Companies' Ai^t h.

'

;{ ^

A6t. he deoidej that-
|'»»"- »i the Mdrtg.gM, under the trtusfer of the policy, were d^rSedby

• •abMqwnt insurance byjHTiiiortgo^r.
«re aesirryea dj

. ** f

'/'.-
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j.^

jnack^of.,. Then came the^ of The Mechanics Building and Savings Bank 7 The
SSS'ti,":

^"''' 1^'^"'''«' Mj^t^al Fire Insurance Co, ifl wTiich the Iciirne'd judge who'be«r<I
- th^c.•,se, aWved of the principle hold in Tillou v. The Kingston Mutual In-

8uran_C(3(K already referred to/but thought\thw
Jnllovj^tho case of S.nith v.- The Niagar\ District Mutual Insuranco Co.

r. ,.ppcal this judgment was reverse*. The late Chief Justice Harriaoo
udgc Wilson, the present Chief Justice of the Court of Common Pleas, and

Judge Morrison composing the Court.
° '

,

\n an elaborate judgment Chief Justice Wilson reviewea the arguments m-o'
.

and con, and came to the cpnclusion that, by the transfer of the potio^ the mort- .

gagce had acquired a separate interest iTnder thiB policy, which could n^ be des- -

troyed ty a contract for a ftkrtfier insurance made by 'the jiiortgagor withjjrfc hii
- - 'knowledge. H« was also of opinion that there was n'otliiUg if. the Mutiial U-

suranco Companies A«t to take this case out of the gehcra't rul(>. The judged
_ .

were unanimous in the conclu.srons arrjvHjd^f, but Chief Justice Itari^ison and
• Judge Morn-son both stated that, while conijurring in the -uidgment they did
not concur in all the res^sons stated by theifbrother, .Judge VHlson. -

' ^ v
.* ^ ^^'"t,

'^^'^"<^d at some lengtl, to the decisions iu-WK„itcd States and in
V, Upper Cannda, not so much on account of the ibftuence 4>ch they can have
/ '^•^';«'

"''tosh"" the extraordinary diversity 6fVaionsU(teKt«ine5" elsewhere

_

and the extreme diflBculty of the question, -^ "itJ \\:-- ,
.-

^ ^
This difficulty; in a great measure, is due to the dificrd&ytjibuted iy some

< of tl^ Courts, both ip.the United States and in Upper dna^ ^s t^he effijct
"

of a ti-ansfer of a policy by a mortgagor to a mortgagee, with Cioonserit of the
'niurel^a'JjJ^a' policy by which the ipsurer promises to pay the loss to the' mort- .

, .
6*g«^- '-' -

\ ^ - .'
• '

.''
<^^.: - d'._It IS said the transfer of th^^oliey^ is (f tran.sfcroe (he confra'ct itself,, wliile *.

^^P'^'^^^J' *'l« '"«»•;«'• to pay the loss to the mortgaged ign, fivere^bligatioa ,

t(nulfil an order to paym eontingeht monpy claim-.

,

~

!

'
* ,J^eT«».^i'/ admit th,i the transfer of thet)olicy is '^ansfcr, of the contract.
Ihe contract consists in ihe rigbjts'And obligations of the transferor'Wdcr the

, IK)l.cy. He has Ihe right to recover the amount of the in^ufaoce 5^n.the°con-

'

tingency that he shiill suffer a loss from the risk insured against and subject to
all the conditions of ^he policy. The effect of the transfer of a. policy, in v^at-

^
ever terms It is made, is: to transfer* the am6uni^vhic& ^y*- become due under
the contact embodied in thcpolipy and subfect to all.thc conditions of that
contrai9t. • - V .,

.'

( o WW a nvjrtgagor transfers the amount stipulated in 'an insurance policy or

_

when, at his request, the insurer promisesto pay 'the-au^oW m#ioned' \a%e
policy, It IS m the first case a transfer by the mortgagor of his righm refc aa^^

^ in the second^a promise by the insurer to pay theandeamlty which^irHM»ime
due Ha|kmf."""4^actin the same continMncy of a Toss iTappening from ifrlsk

. insur^rSiplk^aitd subject to JR the coifflitions of the policv. I oanmjfappiS.-
ciafe the distinction(whidh has been mUc between a transfer Ice

lolity'^ndbne'^eecpted without this befSj

Its-M^ittadlicd to the claim, and tWt
^ transfe^ of the claim wit\^all its conditions whether, so'ij

jsUtp^ct t&

'esiiy inen-

"we claifil'

:x:

f0
^vj-.
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' I would tWpForo agree with those ,vi.oc^ find a di«ti„ction between the

'

<ao«fer of rtje ^iey, or the transfer of the a„^ourtt mentioned in the poHcy and
.Ijo prom.^ by e «s«tcr to^ny the loss to a v.ndec or to.a mort^a'cT „

„
whatever form the transfer or the pronu«c i. „.„do, I ebnsider that the clan,pasHo* the tranlferee with nil the covenants «f the policy and subiect tZ

'Its eond..«>n,; that, in effect, it.is th. contract that is STansired ' ^

^^
But, whatever n.ay be the difference elso»vher<,t there is no such difference

<' tfont ^'
""''" '"• ''•^:,'''' "^•^^'

" ^" '^^'^''^ in.propren,St dol^ga-

;»™nf, fe, ^/?>^, .„ ,onf .Ufn-nini. ^uw la to! s,n- les cr.noU» et transport,
"

"

::::,:":^:;St':'
'-'^->-- -^^ ..biteur.c-cst.un: v^rit^L

» Trob.lon« vo Priv.,et Hyp. No. 3U 3 nl. et 5 *.l. idem 'No 370Dc™olo„.be Vol 28, p. .320. (iuy„t Rep. Vo. DdIo.atio„. i^.tl de a.u^n^fon ch. 2, No.. et 10. L>yseau de Ia»nn.„tie des rente., cTa ^^ 8 ,?take the same view as to the eff.ot of a'de%arion. «
'

:

Ponget, Diet, dcs Assurances vo. Transport, .s,.ys;

1' Lor^qufc I'cn,prunteur d^l6..,e au preteur lassurance qu'il a u recevoir de

fion-cttet. Iflo word </c%«e/- IS here used •.<! Koin,, c.,„^ i. •
;• By ^ transf^ ^^^^^^^^^^^^^^'^^
^n.^|bW^. hi™. r„ the^^elegatio^the^rSurt;; e^:^tSZ
Set C'^'™

to another person whon, ho .u^titutes in his placeS^<^.w .t Thc^rence .s.nthe ^nn of the contracifand we might al«.ost say

r -^i^
Corm oj the expressions usccfooly" >

' ='« aimost say

"';'S^*
that |V is the creditor of B for a sum of $l(y) and the debtor

l^btor, to pay the surf, which he owes him to C, his Creditor B B^pin^
present promises t. do it'. This is a deleg.tipn by whilh the s^m due byl tfA .s transferred to O; who is thereby substituted in tl^Ai^hts ofItorecdTe i^

'

f
- shlAlS:;,^?! ' '-''' O.hesu„,oflo wt^^rr yn^

L anr^ tT %^''J''' *« ••''°«i^« th'« B«m ot«lGO which B owes him ^

-Se^ Srr^V'r^^;'? *^''^'''- -^ ^'^-ebybeco-s the debtor o/S

%!ll h
'^^^f^'^'^^f A'as.he T,as before theVansfer, wh«.could pre*^;^* th.«nghtest difference-in th, .^t df thoJe two cc^^^;a^fi^«e t|psfWoF the ckim..fro^ A% G is concerned, or as regards tWn<«.^lat.ons .r.ate^^etwecn B, the debtor and C his new creditor^ Ytt

BIWA dt tl.,

nad
National Id-
xuraiice Co. ffi

Mt

viiMm, .ine lorm of the two beinc a one difir<>rf>n» , Tf ?» S' •» . •
, ,- '

«uc

slegqi

A

V

i/v
'/,^
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-;^-*-

-•^1

c%

^ .4^

-'*• .V ,/'

<^ '



74 CQ;URT op QUEEN'S BENCH, 1879.

^
JJIcokot«l.,
* and
National m-
8Dranc« Co.

t

K^«* #

not have all thosojof a delegation. Therefore whether the transferor uses the
exi)j-ession(., I transfer this insurance^r this policy of insurance, or the amount
inent.o^ed in this policy or I request the insurer to pay this inWrance or th#
a«.ount of this policy or'tiJeiioss, if any, undei;^ this policy, the efec'tis the same
.It IS the (j/aim, subjegt to its conditions, in otfier words it is the contract, such
as It 18, at the time the conveyance is made, that is, transferred.

**

'

We have now to considiir what is the effect of such a transfer according to the
^ rules applying to insurances, ,

,

V The contract of insurance has this peculiarity, that it is a contract of indem-
nity. The insurer for a consideration promises to indemnify another peisoa
who 19 called the limtred, against the loss from certain risks, &c. (Art. L'46d

•A person can acquire an interest in an iiisurance policy, either by insuring.in
his own name, or by a transfer of a policy issued in the name of another; but,'
in either cas? that person must have an interest in the object of the insurance-
otherwise ilwould be a wager or a gaming transaction prohibited h* law »s'
being against public policy. (Art. 2472, 2480, 2482, C. C.) ,

'

The interest o^he party insured tdiist exist, both at the time the insurance
is' made, or the policy is transferred, and at the time of the loss (Art. 247?,
2475, 2480, 2482, and Saddler's Company ^. Badcock,'2 Atk. 554) ; and
although the transferer might have retained an interest in tiio objects insured,
and,might have suffered a loss^y their «?estructi<)n, the assignee cannot recovpr^
if nt the time of the loss h^ has.parted with his own insurable interest, any inore
tjvin if he had insured in his own name. This is without difficulty in Lower
Canada, where the maxim "on ne jiMde paspur procureur" prevails. Art. 19
v.C. P. . ,

Therefore, an action by a mortgagee alleging the transfer of a pol(«/, m^ ^

<that the mortgagor had suffered a loss by the destruction of the property insur#

'

without alleging that he the mortgagee, has-himself suffered a loss, would be dg-

'

murrable
;
while a declaration under the sapic cireumstances, containing an

allegation of a loss, to the mortgagee to the extent of the amount c»«iw*ed, would
be sufficient in law, without any allegati«6 that the mortgagor htA himself
suffered any loss. . (Park v. Phoenix I,igurance Company, 19 U-vC. Q. B. •

What the assignee is entitled to recover is an indemnity for liis own loss, and
not an indemnity 4br the loss suffered by the party originally insured.

.
If A sells his property to B, and at tfie same time transfers, his insurance

policy without the consent of the insurer, and the property is afterwards des-
troyed; neither A npr B can recover. As to- A, he ha? ceased to have any
interest m the «>bject i^siired; and therefore th^ policy has become void as to
bim, and B has acquired no right ^ecause -the insurer has not consented to the^
transfer. But if the insurer has accepted the transferror consented' to it B will
recover not on accoufit of the transfer by A, but by^it'tue of the consent' of tlie >

Insurer tuoontinue theinsuran.ctf, and to be bouad towards bim to th^extent 0.
Kis interest, hi. |;e was before the transfer bound towards A to the extent of his
mn InteregJ. By this consent of the insure#4 new contract has been formed,

^;^
*j' ^

* '

,

.ij „.(.. 1/,
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^
.*'

T6^

and the polioj jhich applied to the interest of A »n the property no^i^aRpIics uucc...,
with all Its conditions to the interest of B. A has. ceased to be the iuWred and m.^^. i..

^
by a new contract B has become the insured putfy. All the cdnditipns of the
policy now apply tphipias they applied to A, and if he «ntefed intd another In-
surance on the same property withofit the consent of the insurer on the firskpolicy.
he would undoubtedly lose the beqefit of this policy, as A would have done if,
while he held the property, he had 6flFected another insuraTicef This new contract
tonnot be affected by any act of A, ngr by his omission of giving the necessary
notice or proof^of loss. If will be sufficient if those, arq furnished by B, and
that .s now^enerally admitted. (Cornell v. L^roy,9 Wcndell,N. Y.Rep,163.
Stunton & Home Insurance Company, decided by this Court.'^lst June, 1879.)

1 he first ground of the judgment of the Court below, that the plaintiffs cannot
recover because Parrar has not proved his losses in proper time, is therefore

"

wrong. It was sufficient to prove that tKfe Blacks had s«fl^red alosc .

,
Ihe Art. 2576 of the Code does not restrict this rule to the case of an aotintl

sale for ,t uses the terms |' transfer .of interest
;
" ai^y transfer of interest

whether by sale or otherwise ^ould come under its proVision, and there is no^
good reason why the same rile should not apply to a transfer of a portion of
the int8||St of the insured, as well as to the whole, provided the transfer hemade with the consent of thfe insurer. If so, why should thi^ .,ot apply to the
conreyance of . life interest/ to a lease for a term of years, a bail mphyUotiqur,
» f^ rtfb^eot to ,in equity of redemption or to an hj/potHique f' .

^~^W"^i'P^* is a real right affecting the property, and ia,*irtue of which

S^rSj^" € Cr^
'' ""'"^ '^ '''' ^''^'''^ ^'hm^r iVmay be, &c.

V .%^<#*ilM5o, TriiiM« ^iirances, p. 62, ^M^'^A 'S. -

'

. 't

\Z^
^OBstitutidn d'b^poth'^ue est un^ aJRJnation d^^t&lle 4e la propri4t^

)othequee.

'

' T r e >^

^ic hypotieqa* is a^ alienation o# a portion of thtefiP^ of pXrty'of the
proprietor, why should hft the consent of *e insurer, or hiM>romiKL theloss to tlj. nypothcea^ ci-editor, who by his i.ypoth6;,uo.brac(iur^ed I Lur-
able.interW lo .he propbty insured, havethe slmcefi^ti^to convey the insW^
ance fn>m the m..r.^ of ^h. m<^tgagor to that^pf the morWe^/in the case
Qf a total or partial ^^ ^.^. property ih^i^^m of the policy has tlie effect' f
ofconycying the insurar. '.e/est of*Jie .vfenjlor t^rthat of the vendee ?

^

When the meaning of ... ^„,„.^ .„ » contractus doubXfiil, or when a claW ,

'

18 susceptible of two mfeaningS^, it is a rule applying'to all contracts, that the
common intention of^tl^e parties must be determine^ by interpretation rathifmn by an adherence fi the literal- meaning of %4 worilsM'thI contract, and
the language used is to W interpreted inthatsense, in which it^ay have some '\

^effec^^mher fhan in ttat iq which it will have .one; (Arts. 1013 and 1014, ^

We^e alre^y seen that the transfer of Ib^contingent jnciey chim, «hicb
.tti^der a pojioy-of insurance beldbgsto the party insured; cin be of no av^lio-'
a transferee .,ho has no insurable interest in the property insured:
BHlee he,o«ld act daim the indemnity due tf th. W^ror Jd .,nnn

urapceCp.

'^^>i-:

!•;*«.
•t^-

,r
,*;•

\

®'
r%

-^r-?

./-.:•""•" '

Jj.. "-'X...

<'
: n' :^>j':

«>
"

4 'I
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Black etal.,
' and
I national In
fluranoe Co.

i

r^-^^
'.

/.

«f

• ' //-

'*.

in any. qwe. clajm but his own indemnity to the amount of lii.*' own losa.

The CW(^rt. 2482, 2483, and 2576) expressly authorizes the transfer of
a policy of insurance, and docsTnot speak of the transfer of the indemnity, or claim
of the party insured, and no doubt because these terms &nly apply to a tninsfer
made after the loss has liappened, when such ^.teansfer is governed by the rules

'

applying to the conveyance of all money claims add not by those applying- to
the contract of insurance.

The transfer to the Blacks of the contingent money claim of Farrar vould
jfi! have h^d'no effect, while a transfer of his policy from his interest to theiis would ,

'have been a valid transaction. ••
„

' ^
:j-- The purties must therefore have intended to make this valid contract when

• the company agreajL to pay the insurance to the Blacks, artd not IhcTiugatory
>> contract of transfeWfn^tt contingent indemnity which the transferees 4ould'nevor -
-'•; .-ob^.',. ^2^

_

' - • . .
^ „ , /

' :^|rrar was by jjils contract bqund to insure ftnd: to transfer the insurii^ t«—

-

'^jdo^her appellants. In effecting the insurance with ..the respondeats, ho was /

< ag^flt as the agentof his creditors, John ajjd Henderson Black', as welh as'i«t\
-^lus dwn ndme. and the policy issued by tf»^' respondents nfust bo cofisideredas' ^•
' bavihg^been njade^at the request o? the tw6 Blacks and at the-Tec^uest of Farrar, •

'

and/ to liW the effect qf securing their sepA-gteMiiterests as effectually as if two
in^i^nces had been effected, the one df Farrar' being 8ubsidiary''to the other.
I^' this view of the contract, which is Jhe otfe the majority of tlie Court is

disposed to adopt, all the conditions of the policy ' would apply ta bpth'ihe im?
".

siired parties, and any violation of such cctodltions by either pjrtty, as the aiiena^ *;

tion of his interest or the effecting of a second insurance without the knowledge '

; ^ •
s of the other aqd witliou! the consent.(if the Company, would avoid'tlie policy as -^

r«^ds his own interest,^ but notas jtfgards the ftiterest of the otlier.E^rty. ,," ^^'
A / The majority of the Court also consider that, supposing that a second insur-

"

V ance by George. W.; Farrar could bi^W annulled tha first policy, as regards Johp
>^ and Henderson Black, the ••insjjifanoe'Weoted by

. the McDonalds at thek •

.
oWo reqi^st, m the name of thtfiif -dTQktDrs, the sons of George W. Fari^r,'*bo

- -^ were not, At that time, the ownersf80h«prqporty, was to secure the intejests of
),,

, ' the mortgage only, and was.ni^i; jfuch an insurance as ,would defeat the claim '

^ of John ahd flenderson^ Blaclt '^" had' no notice of such insurance arid" could
'-'

./..:>..;; .not prtvept it.
" • '

'-'

'

,
* -# "

.-,

. _ „ * 'i'lie lanly other question is,whether the objectioi|^|^ tfie appellants have ^ot
furnished a properly attested claim within the .fift^|Pfys' mentioned in the con-

°
•

.
ditiona.^of th<5 poliisy.is a valid one. .

' > •

..'vi Th^Code,irt.247S,"says: '
';

'

r
^'' ' '' \ " ,' .

U' J[fJt bc^mpossible for the insure'd to give notice or to qiako tlie.pcelTminary

, '
"proofwithih the delay specified in the policy, he is entitled to a realisable ex- -

-V'" tension of time:" -'-->, "•
" - \T^ "

. ..
'

s
^The C?ourts Ijjive generally Wn disjosedto Took upoh such conditions In the

y -^ i , ®P'"*' »° ^^*^ *^« ''!"'^>«|«5 o*" the Code was enacted, and they kvJUnot alwayf 7
;

;"- insisted that the pr^f* should be furnished Witjiihth© delay, especiall^when tip*

I
delay, as in the present base, was a short^n& of fifteen ^s

X.

>\

& . ^ li "f'' *
1

'^/
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1 1?

The Lan.a«h,re I»,ura^ Co.. H L. C. jW«t 1 ; N^iggi„H v. The Cfk^ -In- x...^-, u.^
I urance COM3 LG Jurist 141 ;

War,^^. The Liver^^^^^ .u^ucex*
„

Sm^ "'*
^' ^

^
"" '•

^'"'' ^'"^ ^"'"™"*'« ^v 7 L,c • :

r
'

„

:

WHutchinsod,^ The NiagiraDist. Mutual Pireiisuroh^^^^ . V^
.li.483, andMason V. iIar^ej,8Bxch.819and8:Jl -

' " 4an intentional or ^rr,ud«Ient^on-comp^aoce with this co»£n ought ^to be '
^'

i»a.In4h,.sc.->se, however, wo find th,.tlJ,e day after the fire the apHlan^ '

jpphedlo tin, aj«Jnt at St John
,
for blank forms to n,ake their clainr OlJ -

j^re referred to tbp head offi^at Montreal. They applied to the «eereta,y ,^ .

Je company at Montreal^ tt. .hou. they appear to h^vj had some compu,,, !
,

! :

dation. w. h,n the ffftcea ^^y.. Again we W^he sce^tary writing to the
'

|/ ^ ^
gent of the,Compaay nt St.-'Jpl|nB,^y whomTe had been^nformed of the fire

'

' ^
It^the request of the appclliinw. -

. W
" ' T ^

-Let us know the full particulara and the insurances on the poMeW (ineaninS
the property .n question) to which we will attend as soon as possible

" ' i
^yhen It is proved that the Company >i„ed the other insurance* intereJd

nd authorized the Royal Canadian Insu>ance,Company to adjust theU '3.^b apportion U between the several insurers. TKe> majority of t\e Court^dfls
Mn all these creumstances a n^aiver of ^ny defect which might exist in th^ pre- AHminary jxroof furnished by the appellants. .

*" ''

/';/Tte judgment of tlje Court below will be reversed, aJltulgment will be fbr

-

'

d^S"'''
""*! Henderson Black, according to the conclusions^ their

^..Tbe following was the writtenJudgment of the Court^—J - \|

" il '^''wT
* * *''^^^''^ ^y « ^^-^ of the Uthi^ (rfFebrua^y, isi*;George W. P^arr.r, one of :,.he plaintiffs and„ appellaiit, and George h' Far ar

,
nd Lucus R. Furrarhypofhccated in favor ofJohn BJack and Henderson Black

^.Jdings thereon sUaated m the Town„ of St. John., for the sum of$4000. eu^

- ihall^? ?SJ'
p'^"H 'T^ ^^ '^' ""'^ ^''^ '^^"« coyer^ntdd" amr ag^ed

L n?t t T .
"^" T/*"""

*"«* ''>>o-debtors should cause the' said
..r^al estateto be^insured for »8,000, ^^ should transfer, the policy of suchinsurance, to the said John Black and Hi«der.on BlaclJ- . ' : ' ' "

;
'

V^rrf^^r'''^ 'T^^^^Jf
P"'"'"-"" "^ '"•'* agreeme'nt the -.said George'W;

f^Z^' ^ '^ T^P of July, 1876, efieet with the responded annfeu«nce on the m^ bu.ldTngs for ^e sum of «1,800, for which tJrespondent
ssued an-.n,«rance,,ohcy o« the .aid Hri Ja]y, IMU, for ««M «,„ of 5^^,-800,

2jI ;*
':,f^ff '" "•« «"'* *y that tt,« loss, if an^, shall be ^abt

.extent of their olairo^- -, T?-\r,^. T
"And considering th.t the «aid i^mrarui^jf^.oM^ei-^a,,j^^^ W^"^

.

W. Farrar t^cwiy out his undertaking to ban /.he 8aWb,Al(*,hmr^ »5 t^^insuranee pahcyiran^erred to the ^ftf ^.Ar, ..d ^^j^o^fSMiM^U
.ilwlrjntere^ as ttiortgag^s

;

• • - - " =7^

'*/

•*'

i-
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at the inslce 'Vwi T ' ""^ """^"''"" ^lack, having been u,ado

4oa deCion of i ' ' "T"* "' *''" «»iJ ««orgo W. Farrar, .mounted

Uptdtd i„ , ^r'""'
''/""'' i"«"r«"ce, which dcLga'tipn, be4

J..«urcd against, and that under articles 2480 and ^2 of thfCi^Coda nM
^^jerable except to a pc..ou .hav.„^i„«u,«ble interest ^« the object of the

coJilt;^ "S:"!"!
"'?\" " '^!'«^''"«'^° "f ^'^^ P'0---« of-id articles, the

„, ,
• J J . . /

: «"'•—<. lu mu inteiJest

bvth«r.«n„-i *

-^l»ck- and >8 their/ agent, and ^^hat the policy fssuedby the respondents mustjcjoa^idered and held to be^ a *blicv issued in their

^^
Jo.nt .nterest. and to cover first the loss of the .aid J. & ^ Zk f an"

'

• in '' ''^
'T ^^ "" "'' ^^'"^^ "^- ^-- f- -3' bdance of th'e'

.

pohey after payment of the loss sustained by the said John ;„d Henderson
'

> •thr-stirf%T*'^'1"?r''^''''"'"^''''"'^^'*'^"''""
"""^ t'-ansfer of thesard'poli^^^^

. the s„.d John and Henderson Bli..ck_became the parties insured to the extenof th«,r interest m the-said-buildinKS as mortgajrees^ ^ 1
p,

'VAndeonsidering that the said Geot^e W: Farra^ could, neither by a relea^
j.,_

of
^, said msurancj^nor indirectly by any act of his, d stroy or LpS^e

r.ghtsa„,^^«tercsts of the sjjd John a,d Henderson Wk in the'said pX
J.ayment of their interest ,.o the gaid buildiq^sas mortgagees ; and that the same

, \
was so efieeted without the kno^ledgg 1^the sgif kS'^^^

I
'^^^^^:-'^ '^^t I>ad %,fieeted byle s^rf^c^ 7w^^'could .ot^be. considered a violation oF the coa|'^n oT Ih. polFcy a reS
subsequent .ns„r.nees auS could not .ffect t«^ right ofShrjd J.Th

,

;
^^Pack to rwoycr the anjount of {heir bss

;

.- f
'

i^fi^"*^
con^derinjHiut it Is {tfWidence that thrsaiij buildin-s wore<Uroved

'

" V": r^ .fti^fStember, 1^6, while the said pdicy was stmlfZe
i

., obdthaMhe^idJ.&H..^,aekh^<Iatthe time of T said fire an insure

fe*;^"^ " -rtgagees to 1,1 amount exieedi^g that mentio^ln

J; And eonsi^ing A.t the said John Bludc a^d H. Black have giwen due_^_^eofthe.r,k*, «i**«re ftir^sfed * p«Uminary pnnJf oP thW same witUa

mm

^ --
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A.^^;.kit.»i»..k 1. V ^ wwyea a«V right to oomplnin of «ov deiav in » "<«•
' falmmmg ktusb preliminary prpof

;

-
1

^ ^ »«tion.i.in.

" Thi. Co»rt doth rewiw, the midjoigp,eni rflkJutttfi^ l (wo
'

i
l>ro«d.ng to ™d., *« i«dgme„.,hi.^h. mid Super "tSSj^u'l""!

•uranoeCo.

..t^l

Judgment revcirGeoffrion dk Co., for appelhints,

.

'^. Carter, Q.C., coUngel. ;
' . ; $

Z)a<;»Ao»«fe J/on^, for respopdent
,,

(8.B.) .
f

.

'-
-

•:.

ĈOURT OF QUEEN'S BENCH, 18T9/ . T :

MONTRBAL, 17th DECKMBER, 1879.

C^mm Sm A. A. DoBioN, C.J..MONK, jC Ramsav, j; TEssrEn!l.Caoss, J
.; .[, ! 'y\ ,;;:no.W6. ' "

I

ANDREW B. STEWART MQCAt.

' '. .(Defendant in thfi

m.
-</

if

ADD

BlLOS— 1.

rtbhJ) A

MICHAEL FARMER,

Pi
*

'

i^lointiflnthe/^guftbelpit^U

'

V .

'

R«8PO!IO«»t.

under the «.d In.olve»t L\To1d^^S«oJo^^^^^^ iwolvemes^te
- \ ptoch«or W.8 sued by th«1^yhl^riBn^nHl?H

'""*"*»'« ««' «8t«te, and the

bee.o«H,tedbytheiLle^„^^^^^^
'

th4 Court beloW) wm aoDBentf, „^,
*^««'^«'»»! •«"<»>' (which was maintained by

•
If th^ba.11, Of the prtnoi7auX

'^'*"'' '^"' ""' '^' "«"' '^h""" were
8. Th4 effect of a coBdemnatton en m»rm.*w. .—1-^ .

^>. itated above i» to eirtiw ni^n^^ *^" " "**"•* """**' "•« e»«um»t«i|»
either to «H)over t^^^i^Lt '" "^'"•* • ""•» •»•*'"» *»<» «n.olrenf.

"
^

^
the Memrt;:;SedT.Et;»eur'"" ""^""'' " '" "^^ '"^° '"^ «^^^^

InS? t-
^* ^'"°''' ^- •^- ^''* respondent, Farmer, purchased from theWt^as ««pgnee to Edoua^dfetyette's estate, a properiyLoa "L 8^^^

"\ •
i u„ •

•^

»"
'

;
1- f '

4

• -1 • " " '
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!W\

^ '4 1 \
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Stcmrt M

V.

i .^^-z

' ^

(m*t.
Being sued bj Louis Tcssier, who clainioJ to be the oWner of the diTision

w. I

/•" 9" "'"'ih Payette had erected his houHc, ho called the appellant, his veoddr,
•\y fH gnrantie.

The latter did not appear. Furnior was condemned ia the orij^inal noliot* (o
*: demolish hiH house, or pay tI3l.70 with interest on thig aum from 22nd October
,1876, also 150.84 for costs of a former action, with interest from the 18th of
April, 1877, and coats of suit, >

»

This judgment was rendered on fhe 28th February, 1878. On the 27th March
following, the kppellant was condemned to guarantee the respondont ftoi» the
conscfjucbccs of the judgment of the 28th February.

The appoa) is from the judgment on the action en garantic, and the only
question is whether the appellant, who is.an assignee, could have been suiBi«pnqd
in the eiasc {OH ^itY^nt.

., ,
,-

!

The appeWmii(^ntcnd8 that, under sect. 126 of the Insolvent Aotof 1875^1
he cnnpot be irfet>lerided in any case before tbo ordinary tribunals; thit .tlj

claims against on assignee must be urged by s^ipmary proceeding:, bufl)r« iii
Judge or Court acting in insolvency. , \ i

'

^

He pites the case of Hutchins & Cohen, and Cohcit & (Vhyto, in suppdrt of
liis pretension (\5 L. C. J. 235), Where it was dcjiided by Ju-lgo Bea^udry.

'

that an assignee cannot be summoned eJK^am«aV. / ( v
But in Ihat case the act, out of which ihe garaJw arose, wa* the act of the

insolvent himself, and as the as.slgnee could not be s/ucd for the insolvent's debt*
it might perhaps, with some j.l.o'w of rci^n, be s^id that he could not bcisuojl
<n gamntie, becaus<c the garatitie was a liskbility/of the insolvent. Wt 6Q*mt
however express aix^ opinion on this point:

'

\

"' * '

.

ihepresent case;^^e Iiabilit3r,-tf any, is nol *e liability of the insolvent
but a habimy-etcated^the assignee himself, in|{^capacfty ofassignee. It i^ ric^t

'

« cliiim which could be proved against the estate under the provisions of the
insolvent law (Sect. 80), and it is notfa claim for which (i Judge or Court
acting under the iasolverit law could grant any relief undfer section 126,of Clic
Insolvent Act. The garantie may eventually result In a. claim agdiust the estate
but not until the question of warranty has been dwided, and this can otily be
decided in the original cause. Claims en garantie are not such as-may be urged
on a summary petition undisr section 125, fof iV is not a demand to compel the
performance by the assignee of his duties, nor is it " a rmedj, sought or de-
" nmndedfor enforcing any claim/or udebt, privilege, mortgage or hypothec,
" lien or right of property vp^^^inor^to an!/.efeclt or property in the handl
" possession or custody of .my assigiiee,'' which are tXc only cases provided by
this section. " *^ %• \. .<^

^^ *^ "" 7^
It ha? beeh^ h«Sld in Ontario tjiat whcncvct the Insolvent Court Was not

competent to ^pive adequate reljgf, the ^rcSjJknr remedy bcfrre the other tribunate
w»8 not taken away. (tLrtt^rs|> v. Kerr, 2FGraot 91 ; Qordoti v. VUm, 1 U
C.L. J. N. g-. 106 11 Ori^t,];^^ Ouiaeron v. Kerr, 23Grant 374. See also the
Englj8h^8^0*;S^n#% Thomas, L. R. 5 Chancery Appelta, 219, Coalthunrt 7
Smith, 20' J.;iS.vBf,^. 243^ |bid«m>14, t^ : tf ^, *

i^U^mm^ th^|et.-135 ^as only intonfel to give a summary regiedy in-^

t

."'•rf;,

*-!(%• '-Sy-x^-i*^,,: ..u,A+-,-.-jt;i^\jb^4^ -jji-.
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eaxei wherein tke ordinary procw«e«p6ukl .nWil n^itioual exiien«« «i fK« .

could bo afforded to faim under that seotiqilrTr)'
^ ?

*

Without, therefore, oxnmiuaytfik.^ «^:l:-'\ '

-L ."

Ktriaer.

Without, therefore, oxprH(|ftjjr opiiiio,^ a;.io HO,«e of the 4ed««« referred
tcriiSf;fthc net, MweUas Iron, the fOBneral tendency

to, it Mccins that from the
r .1 J . r^ .

'^"""^ '•"- "'H «» *«* 0" ironi the loeneral tendenovoT these dee.«on., the rule may be,laid downfthiit the ordinarTremed7r„itk n„,„y when the Inaolrent Act cannot afford i.« adequaftf^edy .nlthat « the Wvent Court cannot determine a question of.Icr^^^ie „ens,,ran,e whenever it fln«c«, i« „«» taken away U the In^l vent AcThe next que«t.on w, whether the clre«'n,«tanXf thi. paae can uive ri-e t.
, an action f»*^rtmfl/ic. . . "^ "* "M" Fo»e <^Bjji»e rue t©

The Insolvent Act (sect. 76) provide tli^leaof immd^ie pmncrtv b*

notmentionedi.AJt,?K/„^tt^f:^

ever, think bo, and it maintained Tessicr's action

'

•

r ;^*^*' '•^''P°"i«"t^"«« «"tWed to be protected against the ri.k of such an
"

advert, judgment, and it is on that ground that he'... in.titutTd lUs ao ion Tn^S^o^. By this action he in effect says to the appellant, you have „Jal„ee '

But, ,. ma, W ..id. the a»ig„e„<,d, sell, „ llJfeffV„JdT?^i •

w,0Dg Iter, can bo »on« .gai„« „ .»ig„„e., j, i,^„, 1, tl„T.T..
|!ra,,.o. c» ,„™«.> again..* i,,e,i/i„ sael, ...e, bu, l"1"^^ ,^f.n,.,cr,ul «ffl„er, .bil. ,h. a^ign^ i, „,led ,i,h .b pUm b I , L
mtfk ..ktj

"""

't*°'°,T f
"P'"""""!'" q"1i'; *l,.i«b the .berilT b«, riot

confirmed wi(h To^'
' ^'^ •'"'^'"^"' of the C<i„rt belbw^is, therefor*,

MboH, Tail, Wothcrspoon dt Abbott, for apfie^t' *
' '^^ ^^-i

/A>M<re * Zfc«frc, for rospondeiit
f«aK •• ^ #

(J..K.)
^^

m

a
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Ik QO

/

y./CkOijj, J.'ft»i,O.Jj, Monk, J., Uam»at[

AOVfB DAH8URAN0E DES CfJLTIVAtKl/RS,

(( Diftndanii m 2i^ t'«'<H 6«-/oip, ) .

4
'

ArplLLAMTii

^,

AND

(Plainti^inlht Cour* helow,')

UauiroNUMiT.

" l^ODSl

domningi

ct son

Sf'Coi

lui, pour info^

-"s,

hi<i4p an InaurtnooC'onipany, vlthou|>any n>M>rvatloo, lOMpti • prnini4i<of7 nolo ol the
rpd Igr the amount of the promiuni, payment Vliereoriiaeknowlfdiml by the policy lo

ebetm recpWiHl, tb« ftUureof tliffinttired to pay the not* at maturity Uoff not afllet the

idlty of the Imuranoe. \

.agmcnt of tho Court below (St. Hyn^inthc, Sicotto, J., 81th July, 1878,)

iic«e terms :

—

ooj»r, cto...rr 'k 1"
"\

nsid^rant qu'il est prouvd par le cpntrat et jJolioO' d^aa«inraiip<!, octroy^ en

la fWino ordinaire ot pormisc, te 22 Ddecmbr^f, 1875,> qiio la dC't'ondorosso, en

con«d<<ration de la soninio do 84.30, qu'elle reconhtit ^voir ro^ne^ 088ara lo

deihnTideur oontre les pcrtcs ot dominates par le feu, jusqu'ili cnnourroRoe du

nif^ontant de 84.'i0','8ur une fnaison indi<|u^^plus au long ^n» Tapplioation

^Talu(<c in. $3Q^^t Non oontcnu, <$Talu<$ ti 8130, pour trois an» ;

li'jl est prouv^ que le dcmandcur a souffcrt des portos et

u qui a brd'ld et d^truit, le 14 mai, 1876, la mai^ion susdite

r ct dc la Homme de 8400

;

ue ro deinanilcur s'est conforni($ d tout ce qui dtirit roqttis dc

r la ddfendcrcsse do. cctte p6rtc, et •btcqir d'cllc rindouinit^

qu'elle lui dcvait ; '

" Considdnint que le contrat d'assurance est r^gl($ d'u'ne nlani^re finaloi. et

absolue par Taffirmation faite dans la police, par la dite compagnie d'assurance,

ct qu'elle ne pcut etre admise & prouver que cctte affirmation cA faussc, ct d^truire

cet ncte par pr'euve VM^alc

;

* " Consid<Srant que la prime peut 6tro payee par toute valeui*^eceptde par I'os-

i 8uro>ir; ^
. ;^ "\ - .

" Cjonsiddrant que la prcuve c^itate que le demandeur a ngi do bonne foi, et

que la ddfcndcrossc a oonnu le» faits dc I'agent employ^ par clle pour cifcctuer

I'asswance avant I'octroi dc la police

;

" Consid^rant que le dbiiiandeur.a prouv^ sa demande, ct que la ddfcndcrcsse

est mal fond<;cdans ses ddfenees, oondamne la ddfcpdercssc & payer au dcmandcur

la somme dc $400, avec int^rgt du 28 Octobre, 1876, jqur de Tassigpation, et

les ddpcDff distraits auxi ayooats du deman'deur." ''
.. l

^^
Sir A. A. DbBiON, C'.J. :-r'Ii'appelant a assurd les bfitisses de I'intim.^ pour

J $430 k raison d'unc {>i[ime dc $4.30 qu'elle reconni^t par lii police avoir re^u de

lintim^.

K t
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,(«,

'n.

vvllltatean
««4

'

Lel4 ma! 18

nD4iind r^la'uic

1875. il a d^oo* aon bOIot, * troi. »oi, pour lisT^ a. J|L "^'J^^^
jau..i. pay. c. bfllet, quoi.u'il ."„ ait Xo.ZL'Z '''^r'^^"" "1

6
La C?t»ur InWrieare-a jug^ qM lapp^lanlj

^ un billet en paioment de la prime, «{ „ya,

n'uvail plua de or^anoe pour la prime don
rendu le jugement jwur |« niqaUut de la

nontant du billet. ,

•'

II est prouvd que, loin de r«5pddi:!r aon obllK^rr—i
"ante entoudait au contralw tenir rintinMj'reaponsa
billef, carquelqucB jours avant I'incendio, dos inatruGtiw «».;,.„> .<m \\. <

Le jugcmont doit done 8tre oqnarmtf. .

™*'
.

Judgniont'^fotjfirinod.

^.1

simple, ella

ionttnt, et a

i«5, moin9 lo

police, I'appo- i^

montattt '^ aon
j;^

avaienfc dUJ dohntfcs :

LI" \

I

/A». /.A. il, Tnulel, for respondent. " «

(J.K.>7 \^ W i _,

SUPERIOR CO&RT, 187|[:^ ', /
MONTREAI4, in^a DECEMBER, 18?^. J

*

;;
;^ i,--,; . ii9<!'>*«"»» Mackay,, J. ,-,,'''

«.

"
.

. *' - / No. 1)577.'
" ^ ». '

^

; i».«rdict. 5Ten If .he be not ^Tde^ J h« ^1? /'"«"'""' "^ •--•ugl.ter of .l«,

^
This was an aoA) >n destituthk de C3,rat'em,h^ % dauffhwr nf pk i

^sh«a I^e the younger, r<«nded at the time of a„^ ever sbco his apporniBieot. (itGaflanoque, in the PfavinSe ofOntario.
iw appoint.

».or fl-"'IJ"^'
'" ''«'^^«''«"'««". al«(, alleged, that she was dependent on

:tlitdT:^r''^^f ''^"^ "^"^ "^ compellingTedl"
8upl«^

Of |he junsd.et.on of^Hre' Court, to contribute to sueh

_ J>«ring the renieD^^^.e.actio^ihrpJai*Aff marrlel, and her husband

'./•

\

('..«» •

'-^'

w





o

^i,: -Tf

i
%

.

* ^

<•' •

1

«
«

V
*

1

4
f

• 1

1

)

A

^^^.

1

1

11

i

o -

^^

'^rT
z^

'% *1



A

^

IMAGE EVALUATION
TEST TARGET (MT-S)

« /.

Ô
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84 SUPERIOR COURT, 1870,

'""•na
'^''*° interTcned and took up the inntanre, for the purpose of authorizing his wife

.
Slupiion. (separated from him as to property) to continue the suit.

After the husband had tlius intervened, the defendant fyled a plea, to the

effect thtit the-judge knew the curator to be a resident of Ontario when he
appointed him, and tl^ut the pluiutiff, by reason of her marriage, had eeased to

be ilcjiLtKjent on her futhfer for support.

Tu this plea the plaintiff demurred, on the ground that the reasons assigned'

in the plea were no bar to the plaintiff's right of action.

' On the 10th December, 1879, the Courtr(Mackay,>J;) sustaified the demurrer

and dismissed the plea. And tlie ca^e being- aAerwards inscribed for final hear-

ing on the merits, judgment was rendered, rescinding, annulling and setting (kside

the defendunjl's appointment, and ordering the appointtuent of a newoirator,

resident within this Province : the julignjent'declaring, " that said Joshua Legge

theyounger resides, out of Quebec Province, and did when appointed, and Qught,

in consequence, to be, even now, removed from hisoffice of curator, referred to ia

the plaintiff's declaration." Defendant's appointment as curator set aside.

Jkthnne & Ikthiine, for iphiiUiS mid fUmtiff pur reprise d'iniilanee. —

:

^:

Kirr, Carter & McGibbon, lor defendant.

'8.B.)

,
SUPERIOR COURT, 1880.

MOXTHEAL, SbdMASCH, 1880. /

At ii'/ijxl/e sittings. -

* tt>n/»i Papineau, J. .
•

No. 30. ^ .

•

>

'

Devlne et vir et al. vs. Griffin.

USLD I—T)iat atlor the envuefe has been clo<^, and the case UuaUy beard on the merits, the CMe
hits coased to be on the rule il'enqutte, and, ' Constjfiuently, the granting of a motion tu

dischariie the diliberi and allowing tlic plaiotifl°8^o re-open their Enquete necessitate the

re-inacription «f the case on the^rile tl'euqMte before the plaintlSii can proceed to the

examination of their witneiseg.

The enquSle of the plaintiffs and defendant having been closed, the case was >

inscribed on the rOle de droit, and finally heard on the merits.

While the case was under advisement, the plaintiffs moved, for special reasons

assigned in an affidavit fyled in support of the" motion, that the dilihiri should >

be discHarg^d and the plaintiffs be allowed to re-open their eit^nete.

This motion was granted, and, thereupon, the plaintiffs served a notice on the

defendant that they would proceed with their cnquile this day. The defendant's

counsel objected to the examination of witnesses by the plaintiffs, on the ground

that the case was not, under the circumstances, on the role d'enquite.

Per Curiam :—When oirde^.tlie enquite has been closed on both sides, and

the case bas-%cen inscribed for final hearfng on the merits, the case has ceased

to be on the rOle d^enqnete. Any siibsequent permission, therefore, to re-open

the enquete necessitates a re-Inscription of the case on the rCle d'enqUete, with

the usual notice of eight days to the opposite, party. I order, coi^^uently, -

that the plaintiffs cannot presently proceed to the czamination of their witnesses.

iieHcr <fc .(f/cCoriiW, for plaintiffi^ .

\Be//tMa€ <£• .BcMmwc, for defendant.

M if^-
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COUKT OF QUEJi:NS bench, I87y.

MONTREAL, 22KD DECEMBER, 1879

Cor..^ H«.. s™ ^. A. Do»,„», Cb. J., «o,„, J., B.-,„, j., T..,„., j
,Cross, J. - '

-

'

No. 174.

ARCHIBALD Bi At.,

AMD V- '^»'"

BROWN bt'al.,

AppRiLANfa;

ii-,
- 1, . , - Rmpondenth.

'

,
S.a'J. A. tte„,„„, c^_ J (^,.„„y^^j ^J

''• '' >• P- 2270

The reiponJsnte (pUiMiffs, in tho Cburt below-) ck,'n> h. .w . .

. deed of c„ip»i,i„;;tLTJ^Mi uT-,k"° '"i^"™'"' '"'""^ '»'»

instalment the estate was transferred to the ap^lants whoCTJ^^^the trust, that, if all the composition notes were paiilZ J^ ^I'^^T
appellants would reconvey the estate to EdJIrJ! K f

^ ^ "* '^"*' ^^^

any of the instalments, the assignee wis Ire^l " "" ''' '"""*'' ^"^
the benefit of the cred tor. In 1 V""^r*^«""> of the estate for

«.Si^teeitdt.bri:t:;.rrvib^,r^^^^^

. i

r-^

. >

Uf
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Arcliibnl)) Ht III.

Mid
Arown W n).

T

'juantitj of ooal frbm'the respondents for which he gave his own -notes. Brown,

one of the respondents, ofter keeping thef* notes for eight or ten daya, tdld

Kdwards that he could not have them diHCounted, and asked of him to gei^^tie \

notes of the trustees, which ho might use. Brown also asked Archibald, one ohw

the appellant?, as a favor to give him the notes of the trustees, as he could not

use those of Edwards. '' ", ""..

At enquotc, Edwards was examined as the respondents' witness, and on being

asked if, when he first applied to Brown to sell him the ooal, the liittor did not

refuse to sell it to him personally, ho answered :

) • " I do not know that he refused, but I referred to the deed, amd informed him,

'at Mr. Kerr's advice, it was a claim on the present defendantfl (the appel-

*Vlants) as trustees."

V Furtlie* on -Edwards is asked : " It was you who made the arrangements

botwccn the plMntiffs and the other defendant!?

-'' " Answer. The notes pissed through my h&nds, and bear my indorsation.

And it was represented to liim that they were responsible ?

Certainly. /"""^ *

Personally ? -
,

That I cannot say ; they were.as trustees, but I cannot say person-

" Question.

" Answer.

" Question.

" Answer.

ey are

Edwi

trustees

ally." ^

It was under these circumstances that the five notes were given.

:all in the same form as the. following

:

$;?31.67.
'

_ Montreal, 12th October, If

Four months after date,* we promise to pay to the order of C. D. Edwards, at

tbe Bank of Montreal, two hundred and thirty-one 67-100 dollars, for value

received". ,

K. Archibald,
)

* "^ W. CuRBrapJ I Trustees

R. A. CAmpbkll. j

The appellants allegethit they only signed thti*

Edwards having ftiled to fuliTihis obligations to hip oi'ednors, the assignee has

resumed possession of the estate ; that they are noi 'personally responsible, and

that the |espondeat8|have their recourse against the estate as provided for by

sei^tion 59 of th^'Inqplveot' AoK^ «^ <
The Superior Court held that the appellants were personally liable, and has

condemned them jointly and severally to pay the amount demanded,

. There is nothing on the face of these ootes from which a persdnal lijibility can

be inferred. They are signed in the usual way in which an agent contracts so

as not to render himself peinsonally liable, that is, by adding his representative

capacity to his signature. (SftebbierViitionB of Archibald, J., in Gadd vs. Hough-

ion, L. R. 1 Etch. 357.) To attach a p^nal liability to the^^^appellants on

these notes, the quulifying words acoompahying their signature^ must be con-

sidered as of no ineaning and~eflect. The Evidence adduced by the respondents

clearly establjsli^es that not only the .appfHints did not intend' to assume a per-

sonal liability, but that the respondents ImL^not expect them to do so, for they

only requested &em to sign the notes utfTepresenling the Edwards estate, well
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Under such oir/u.ii8tanoo9 tho"k»rwIlu„tf„.i ;?•. . /

lionofhMniwer..
"""*''•'"'"" S"«» ""ffloienl oommunioa.

ThiiMminiloiiiweireiprosieam Art aw nr.i. I • „.
lorn : /

r " lu /in. ijs. of Ox Loumnna Code, as foU

" authority without ethibitiDRlusporrT-
^''^"^ "'« '>«».«««'ded hU ^

Trofelong, du Mundat, No. 510, says
'

^ - -

^^ ,^

<i

fcrr^r« r:::- 'TtL"';
"--^™--''-

/ Idem, No 176 .. i ,. " "'/w 'mk «n»ws «ite."

d^XAp-""*"^:: Z',;?•" -"V> a„„*.u, ,w..™

.i. Chaot, or Ihal, havia, ..LTdSatS Tr"^'' " "" "'"°" "^

,™».. .a. ,a .;5-'ir.:t:s::r^i;iLrj:

-H

1^^

«;^

.,'*:=,
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A'c'>i^i^' *-'* *'« Admitfinp; for the tnoment that tho oppollnnts hud no sufficient authority to

Brown It »l. bind the CMtnte, and thnt there arc no rcNponNiblo prinoipaN, under the articles of

the Code and authorities nlrcady cited, th^ respondents could have no recourse

against the appellants, since they have accepted the notes with a full knowlodj^c

of the authority under which the nppUants were acting. There was no dccop-

tion on thdr part, nnd in this vicwW the case the result would appear to bo

the same, whether the contract is to be governed by tho French or by the Knj»-

lish law. ' \ ^z-

Suiith on Mercantile Law, in th^ flection in which he speaks of tho ri|i;lits of

third parties a{u;uinst the ii{j;ent, says

:

-
'

"Tho rule iti«>lf seerns to be one of eviJonco, and all cases fulling under it to

" be reducible to the question, To ivfiom was credit rjivenf For it seems on thf|,

• one hand, that if a party choose \o give credit to irresponsible persons of any

" description acting by their agent, and it is niunifcstly intended that the agent's

" credit shull nothc pledged, in such a case the a^ont will not bo responsibly;

" while on the other hand it is clear that, if the agent contracts for an irrespon-

'• sible employer, a strong presumption will arise that he meant to pledge his own
• credit, and tlilft the party dealing with him meant to accept it, unless indeed

" he be a goverYufnt or public oflSccr acting in his public capacity."

Why is this distinction between a contractby a public officer acting in his

public capacity Hki one by an ordinary agent ? Because no private person can

hti presumed to Imvc nssumed any ri'!^j>i>mibi1itij for the. contnit'ts of the (jmern-

itient. The di'ei.sion in each case must, thererorc. rest upon the evidence and the

.strength of the prcsuiyptions as to the intention of the parties. Tho only

diference between tli^ French and the Knglish rule seems to be that, under tho -

French, the party acting in a representative cap.icity is always presumed not to

intend to. bind himself persoo'illy, while in EnL'land a party acting for an irres-

ponsible^riiicipal is presumed to ^sume a personal liability. But in both sys-

tems this legal presumption docs not exclude evidence of the intent of the

parties to the contrary, for it is^a rule everywhere that a contract'must be inter-*

preted according |o the common intent of the parties (arts. 1013 iind 1019 of

tha Civil Code). \

\

*

In Lewis rs. Nicholson (18 C.B. Rep. oOO). Lord Campbell in giving the
'

judgment of the CouW. said

:

\

•• I thinjk in no ca.se where it appears that a man' did not intend to bind him- '

"self, but only to make a contract for a principal.\ean he be sued as principal

*
\ "merely because there was no authority."

A In the .same ease Eric, J., exprcs.sed the same view in still stronger langun,^.

.
- "I know of no case (.-^aid the learned judge) in which what is properly called

•' a contraet..Js nwide by l-sw co\itrary to the intent of the parties."

-^ This principle is particularly? '.applicable to cases of ftgenpy (Story oa

^7^ Agency, J52ti5), and was strongly dwelt upoia by the Court in the caseofEast-

brooke & BarkerxHjL. K. 6 C. P. 1. cited at the Bar.

• ' The rule that all agent who has communicated his authority is not responsi-

A^ . blfe Was acted upon by tfee Court of Cassation in a case of^J^acher & Autres
•^"'

r. BoUe (Sirey, 1811, 1—551) which id most partieutari affords a striking

' analogy to the present o|ie. t
'

\

-"^m-- .....A-

.-i
. ...^SS jS.i^«.,^.j;«£..aife.4̂ ai^Snte*!»i-.
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Sfee Joreu'"-

'"^^^ ""^ ^"^'^^'^ - ''^ "- -^- "^« "- of .^ Ax::!;::,73-
The uncle died loayfoR an encunibored 08tato which waH accepted .ou, irf„M^^

01 the estate. Those oomraissioncfa made a transaction with Rnii

.

j-
^

who Had not concurred in their ap^int.on, b; wTrth" b^^iZ^ •
^

01 4,000 francs which he held against the estate of the firm Th« fil • ?
o-ent was paid, but, before the necond became due a i^lllt J^h n

""?'"

olarcd that there was nosuch estate as thatTf-Aland^^^^^^^^

6, Ih'C""""'
"**«'°'»"-' '•' '^•""' ^' '"Si*, v.. F.illi.., s 5 NV • -

Let us now examine whether it is true that a partv cannot «n» J„
«tive quality without incurrinjr a personal liabilirv „r u T * '"P™*"*'"

prineipai. and also whether theVpoCha^s^^^^^^^
.

did «nd to bind the estate of EdwiTrds ^

""""'"*^ '** ""' «« *''"^

Mt-C.J.TO. '
•

^ 8 -
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Thi*ArtkibaMfi •?* proprietor, was ijarant, andj as such, bound to indcmflify the purohuscr.

Bro^H »1. judgment, however, only afltots the estate and not the assignep, nor the crcdiJor*

pcnonnlly. \

The poHition of the appellants is that of the sevcriil agents just niontionod.

With the consent of all parties inJetcsUd, and with the sanction of the Coyt,

the ^^dwards cstiito was placed in tfieir hands for safe-keeping. They are the

uunrdiuii» or secjucstratori of the estate in the interest of tliO creditors and •

of the insolvent, with power to allow the insolvent, for carrying on his

busincHS, to cteate debts, binding upon the estate and proveablo in Insolvency, -

under section 5J>, in case the estate should revert to the assignee, as if these

debts had been created before the assignment. The estate was still that of

Edwards, but he could noithpr, dispose of it, nor create any debts affecting it,

except under the control and suporintendencp, and with the concurrence of the

appellants. They wcfe to »ot as his counsellors in the interest of the creditor*,,

and by their as.sent the estate bccatue liable for the debts which Edwards chose

to incur in the carrying on of his business. /

Let us suppose that, instead of giving promissory notcf, the appellants h;id in

their capacity joined with Edwards in giving an order for the coal ho rc(|uired,.

.

they at the same time communicaling to the respondents the authority under

ifhich they were acting, would not the only fair interpretation of such an orier

be that the appellants had signed it as trustee merely to give the in.solvcnt

sufficient credit to buy the coal by pledging the property of his estate in their

bonds ? Instead of giving the order for the purchase, they havc^ after the pur-

chase was made, aClcnowlcdgcd that it was for the benefit of the cstato, and ratified

the purchase ajjd consented that it should bind the estate.
^ That they have done

80 by giving promissory fctcs docs not alter the question. Their signature as

trustees on the notes can Mve no other effect but that which it would have had

/ if the same signature had been affixed to an order for th^^ coaK

The celerity required in mercantile transactions does not admit of long for-
"

mulas. Contracts in the forms sanctioned by coi^mcrciari usi^e must, neverthe-

less be interpreted, as more extended ones arc, according to the intent of the

parties. The respondents have cited the caSe of Kerr & Brown in support of

their pretensions. But that case, of which a rather condensed lM|ft is given in

the 23 L. C. Jurist, °22'7, was decided according to what the Co^rt couceived to

be the clear intention of the parties, as indicated by the contra;;^ they had enter-

ed into.

Irf tjjjs case that intent is altogether oj^oscd to any personal liability of the

trustee** j

'•f «The cose of Redpath os. Wigg, L. R. 1 Exch. 335, cited by the learned

counsel for the appellants, is a case in point. In that case the inspectors, \inder

a deed allowing the debtor to carry on, under their control, his business for a

period of six months, ordered goods from the plaintiff which had been purchased

by the debtor previous to his 'insolvency. They signed their names " for C. J.

M. & Co. " which was the name under which the debtor was carrying on his

business. It was held that the inspectors were not personally liable. Willes, J.,.

, , in rendering the judgment, said: "Nor can the plaintiff justly complain of this

A .J
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Brown ttal.,

" mult. The form of Tl,o order k.vo him notice that M.n & Co. wore hi. , .

> *

ouitomcrs, and to that firm nml to //J /r„.# f^, . r 1
Arohibiud hW,

" he must be content t. M.'' ^ '^^^
^""'"' "^ '"''"^^ *'''"""'' "'

iJ^^^lT'""""
between that ea«, and the present one i. that the«, the

DspcetorH had g.von an order for goodn. «i«„i„g thiir ^name, '•
for C. J. M. k

8i.nl'nrSr r " ''TT ^"" *''''"" ""'" "T ^'"^ S""*!-^ 'O"' P"^'''"-*^.

th Zd.! .7"^ .^""""" ""* ''"'«"' WiJentlcal. The addition of

a d J,fwhom th
"^ "'"""?

T
"^^ "" '''""''«' ^ »"><"" »»•« -'»'« -till.bclonged.

he resDTndenl 1 "T
"'° ""'*~'' ""'"^ "'«"««' »'•«» ">»«• ^ give to

IgnZ of tdwaH'"" 'V'r
""''' "'••"• """^ ."""••^ -' ^b'"'" by the mere

our cl^thinlf ^ ""i:
'^""^"'''""' "" ''^"S"'"'- '»"' ^''-e <"»" be none under

rl !^^ t 'e C^eE ^ "" ""V'^«P«-^'« P«--"y. a-d as it in by h

judiiii^rrth^rer ?^u^^^^^^^^ — »^«

o^cnt eonde^ning the trustees to pay^w^ 311:5 ''"'^''"'^"' ^''^^"^«-

,„.... . .""
A- «• B'-own & Co. against Henry ArchiHd, mereha/

D. Edwards,

;ned,

fS.,k1„
''""»" ?^« «• » 8d..r4,,

...nuf^tu^,, f„, „,„5,.2,. „„„„, ^l^ ^J^;"^
> H. Archibald, ^

W. Currie, C'l

R. A. C«in;,bell,
)

drawn to the order of,, and endorsed bv C D PJ»«ii;i jk .-
to Brown & Co

^' ^-dwafdH, and by h^ endorsed

Insolvent Act of 1875 4,ctwe^M) vl ^. '^ ? "" ^ "'"'"''^'^ °"'^«'- *bo

various trading firm^'b^nC;J '

f, ' '^ "" '"'"''""*' ''^'''^ «"*?•'»
J

said Henry Archibald' WiluLp ^:''^\^Zr^^^' "^ *''« ^'^''^ partf th

and Arthur rPerki^^^^^^^
Tills deed Jjs he'fS Lwatd T'- "^T"^'"''

''''''' '""^'^ ^^'
ing been appointed hi J"i,i 1^'"/!' ''"'"« become insolvent. Perkins^^av-

ibald, Campbell and CuZ\, J^ ^'"^ "''''^ "''^ ^'' ««*»»«' «»d A?6h.

IttbengtsootolXrSd ;Tf
for the payment of thldllt^^lf^l^f

';''"'*

'T'''^
^'"^ '^"^ '''^ ^^^^^^

thirty-sii -ntha:frl^^ tto^^^^^^^^^
over

•Ad had agreed to authorize «„ „? ?
'. . ^ *•** *'"^'^" •>»<> »««d«d,

<^»pbeiiTbe hcd b^^^^^^^^^ rsrf ?' "r '•^ ^"'''""''' ^---^
P»J WhrtlheU^wel them

^ '••' '"^''''' """' Edward, should
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ArtblUld <'t al.

•ad
HruMu It *l.

Q)

The orcditorii tgreed to the eiUrniinn dtwiroil, and expreanlj authortied tlit

MkIrdoo totrnnnrer Uic wlioln of th« oHtato to Archibald, ('urrio and ('aqipbcll,

who wore to hiiTo thOfiupcrviHiop nnd control of the bunineu to bo carried on by

Kdwardu; havin):; ocodxa t6 the buNincaa bookn of account, oornsMpondonoe and

voucher)*, which control iiliould Rpvciiilly include the purchuae of goodx, the in-

curring of dobtM and liiibilitien, and the like.. ^ ^

The aHNi);no«>, I'erkinH, iiccordinKljr niwiitnod to Archib^ild, Curric and Camp-'

bell, who iicocptcd to hold tor the creditors uiilil the i'ulfiiuivnt of the deed, and

to rc-aiwlKn uftor ita fultiiuicnt.

That whil« the a^HctM were in their poHN«^>•ion, tKoy, acting throu(i;h Kdwarda,

who carried on buNinei>H undur their HU|w!rviMiori, putuhiiHed vnriouH i|uantiticH of

coal and fuel from BrowQ ii Co., for wliioh he offered hin own pronuHHory noten,

which Brown k Co. refuHcd, rc(|uirinK the proniinaory notca of Archibald, Currie

and Campbell, which, on ri-<|UCHi, they gave in recognition of their liability fur

the purchaoe. They hud failed to pay the notcw, and negli^^ently nnd ||legii% hav-

ing divcHted thcnmlveH of the extuto und delivered it if|> to PorkiD><, without pro-

viding for them, were liable to Urown & Co. lor the amount thereof;

Archibald and Gurrio, by their plea, admitted that they had become vested

with the cHtate under the deed of oomponition, and hud superviiied Edwurda'

buMine8(if but 4n February, 1877, Bdwarda being unable to meet his payments,

Perkinn, the uwigDee, hud rcHumed poRHcwtioo of the estate, with everything

thereto pertaining in the hands of the Haid Archibald, Currie and Campbell.

That they merely acted us trustees and agents for the creditors without proBt

or personal interest ; that when the purchitHc was made Kdwards explained the

position of the parties under the composition deed to Brown h Co., who after-

wards requested Edwards to obtain from Archibald, Currie and Campbell their

promiKsory notes in their quality of iuHpeetors und trustcea^-WAll knowing that

they were not personally indebted, whereupon they made the notes in question,

and signed them as inspectors and trustees ; that, being afterwards deprived of

the possession of the estate by its resum'ption by Perkins, they had nothing in
'

their hands to pay the notes. Cumpbeir pleaded to the same -effect, with the

addition thut he was not cyen a creditor of Edwards. That he had no personal

inicrjBiit iii the mutter, and acted in the mutter ut the request of the oroditprs

merely because he wus an employee of the Exchange Bunk, one of the creditors

whom he represented at the meetings. «^

Brown & Co. replied, that the signutures of Arohibald, Currie and Campbell
*

were for the purpose of giving their personal responsibility ; that they had refused

to sell (1^ coal on Edwards' responsibility ; that Arohibuld, Currie and Camp-

bell Allowed Perkins, at their own ri-^k, to repossess himself of the assets in

their hands without returning the amount of the notes, and were responsible.

. The main fuots are admitted as follows: 1. The insolvency; 2. Perkins'

appointment and pos-session ; 3. The execution of the composition deed ; 4.

£dwards. having afterwards carried ' on business under the supervision of Archi-,

bald, Currie and Campbell, until 6th February, 1877, when^Perkins re-^wk pos-
'

se^ion of the estate, without Arohibuld,.Currie and Campbell retaining in their

hands funds to {iieet the notes in question, or any other of the liabilttioi|,of the

insolveaK^;'
•";"'

8 , > '+^ "
*

,

.>

«!

.
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1
e .fterward.. «t ,h« n.,„o«t f Brown & Co ot "7 "T"""

"^ '''" '"''•"""«''•

of Archibald and oth«r« „ o.c.|.-„rf" tht
' " ""'' '^""^'""» »''« '^^'^

4 Co. .t the tl,..„ of the pur hlTh t i r "". ^
""" -"'''"'"•"' '« »--

•i trusts.. •. •

•""^ " ""'• » «>'«'«• on Archibald and other.

.iv^u!:2tt:;:;:S^;^^^^^
*-un,ed

;

he „nd h. z^zJi::!^:::,^''' ""•"^'
"' -' '^-

.

On thU ou« the prc.idin« jud«o o Huli M'""''?'''
"^ *«*P"rchw.

rie and Campboll liable mrLZun'l u T ^""'* ''"''* Archibald, Cur-
the judK.„cDi.

'^ ^"""•^- """^
'''"J^ '""^? "Pr^«l«d to thi. Court «K„J„Ht

if.the notes «itood»Tilonp wirliAii( »!.«-
.re ^.ple precedents to hold ^^^^^^^^

of con„>o«ition, .there

"•at they .,«„ed aa a^ent, for pX „„ 1^ '^'T""^'
""'''"" '^'^ °"'"'' "how

It«koittobcackLlod;d,rtr.t^^^^^^
Wmnclf a reprcnentative charlll o^ l^^ri""":'.- T^^'

'' "^"""""^ ->

coDtrac.8. Unlo« his contractn LTch r!!
'^
T"'

""'"'"^ *" '''^P^'"* "^ ''»

known third party, .uph word" of .dd L?T "'"'* "''""•"''^'- '""^ «>•»«

-ere ^atterof-dc^H^tl^d ,h„ ir etiTblc e
,''^"'''"" "^ "^ •'"-'^-^^

whomhehascontracLd,Ut
ave I^^^^^

n„««or for the due performance of th o„ rIV TT" """"*^ "' ^''" P'""
tended to be bound by the oontr, ot andif th!'

?'^ '""'' ''"'"' ^'"^ •»'

ti/^ Frson contracting or nroinS 'jll''"" '" "" ^''''''^ P"-"'^ '» «««'» to,

be chai^d. ^ P'O'^'H^'g^as tru..teo, com.ms«i«„cr, .^c., i» the party to

SeeAddi8ononContract8.p.J»60
Trnorson. m„i,

outors, churchwardens, overs^L &e thov wMlL ^T'^'"""^
""'''• "» ««-

notCH. •- Child« vs. Wo;riss, 5 JW p%J '^.^""""'rPSP^''''" «» -«•>
;C.ting French, Englinh and 8cotcT hw^t f75

''
n

^'"'^'" *=«'"'^»g''-

•upon thes.n.e«ener..l principle Li;;;,' ^,iJl7.
^«''»

t'"'
'"" P'-^^^'

«ng^a«fr« rf„„v is b- „j by »^ ,„y-^...
'"""'"'' *'•<'" ^ho agent contract.

Again, docs a resort to tlKaMKTBuL j j .

liabiHties of A,,,hib.ld et al ?Wrid rt
"^ *''° '^'^'^' P«^^^^^^^^

,
ffivcn any representative capaoitv 1 . V^ •"' "^' """" ''^^'^ *™"'^««s. "or
dunls. and not otherwise fr„?i'„T^T " "

f
"''' """ "*"'«« "« -i-''

wero nested with property for tirbrefirLTo;'^^^^^^^^
-

hoHs property for which he is accountable t<.S^^^
.nd any one who -^ ^.

tee, yet for the trust, he is personal!vr!L J, ' '" " *"'*'''" "^"^ « •'u.,- '^ -
and is not thc^by l^vest^^ S„n ar ^7 "" "" '"'" P«™«<contract

,

fly the name of trJ^trevh , .

"' "'P'^'^^t-^ve^u^K^.

•ive quality be recoSiX;'!^"'^
it a repre^ntative cap.cl^E "elTd ' """'*"•'' '•*'^' '^««"'"8 for

'

of a tutor, executor, &c., or hit bttt o„ . ^?' '? "''' ™°'* "^ '" "'««»'«

^e.rso.epar,..,:r:r:::;^^^

f^:;-

:>^

I
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Afcbiuid «t •!. aufllol^l aitlhorilj to •ntfll« th«ni \Jn ontor into th« Contract onr hi* or tlwir

Bi«wn*t (I. aeoounf. In tliU ouIm tdey buj iih oupuoiiyof « roprnenUtivf oharaoter oreaUnl

or authorMod by aiiy liMV.or aiutule; ii^ fur aa th'yi i« oonoflrnud, the additmn of.

Iho term truMU>c8 to their iii};nutu(c«a Waa no nior« thun ap r<ll« furniulitj,«uf»,

pi;rhupi', in their own inturont, to onutilu tlivui to di^lnguixh in keeping •e|Nirulo

acoountM of the property they huil undeitukini to niunngo.

It in true, thry uro tht) hiuuv pcrioua um wcrt> inHjicatori) under Rdwarda' ia*«>l-

vonoy, but whutuvor <|uulity or powcni tliuy hud um inNpefit^ira under th«,inaul

vcnoy hiw, tcrminutffd by the inHxIvcujiy of KdwiTrdH bi.'inil'atiperatided, and hia

catute witlidruwn from the IiiffoliTunoy CoUrt. The purlioa wero th«^reupoD luf^

to be governed by tho Htrcn^tti of their conventioitH um individuul'*'.

But It niny be Huid that tlio.conipoMition deed Mhcwed thut them pernqnH wore,

renily truMtcon, and thvt aa Huoh they ithoutd be oon^idcrod agonta acting for a

prinoipiil. But if they are truHtcea or ugento R)r any on«i they ar; ao for iheorc-

ditorp, aa itt in fuot cxprcxsiy decinrud in the deed, uud in no Honw for the doblor.

It would point at too rcnioto u rviuedy to auy tliat the intention in making tho

notca in question was to bind fill the oreditorn ; and ua regurda the tkbtor, t^erc

might poHsihly liAvu been aomo room %x inference that tlie debtor waa the ugeht

of/Archibuld ot iil., but none for ihoni bei^g considered tho agents of the debtor,

they were hia muHtora, not hia acrvantn. ^h to their being agonta for an ealate,

there wan no auoh thing aa an ontute to be agent to. The' purtitfulur property and

aswts thut were transferred to them by tlio aNHi<{noe of Kdwarda' CHtate in innol-

vcDcy were no longer un catute, biit only certuin purtiouUr niuiets which they had

agreed to tukc hold of und udministe^ for tho creditorH. ^f they ohoeo to pur-

ohaae more gooda for the Hanie fund, it wus they who purchased ilud they who

became liublo on their ooutruot. Thdy did not und could not^ any, wo putohasc

for a partioulur individuality, represented by 'certuin assota in our Ijands. It \%,

that property, und not wo who bily from you, und that we make responsible in

Ikigning as trustcef. We bind thut property, but w'c do not Bind oursclvcir. I

'deny that in a commcrciiil convention, an iudcpendcot fiduciary estate oan,bc

created to be udmini^lcred by agents buidiiig thut estate by purchases of goodx,

or signing promi8.''ory notes without rendering theniHelves personally responsible.

{The deed in qucslbn wus so framed, thut Archib:ild and. "others, wore toliold

all the property, while the lute insulvcnt tdwurds was (0 curry on businms, an<i

of course incur liubilitiefr, hut without°uny.of the means in ht\nd to liquidate them.

Ue was subject to the superviHion uud conirol of Archibuldet nl., even in regard to '

purchases which lie could not make if forbidden by thcni. It was natural, under

Buch circumstuncen, thut a new creditor furnishing goods for the business should

seek the liubility of. the masters who held tho property, rather than that of the

servant who held none of it: Although Brown & Co. may at first bavie been willing

to take the notes of Bdwardn, yet when they carried them to their bankers, who

probably understood the affair better than they did, ou their bankers objecting to

them they asked and obtained the si^uturcs o'f Archibnld et al.; to what end ? The

jbankers no doubt wished tb hold Archibald et al. on the notes, and if tbiigpi<|oyld,

Brown & Co. could do so also. Archibald says they were so signed as a nvor-

to Mr. Broitt \ no doubt a ^bstantial favor, not an unme^ining form. StiUj it is

••v

-«^ r
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might b« IbutHl and „. '„r .i '

'""''^"J' "* *^""^" "'"'«'«" «»

^ TolunUry ,c»io„ th.-y have surTondorod 1.1 •

"* f»«l'ff"""«o or

nl^tort r« ^^
•td.ffb .from tW« cane. i„ the importapt particular thati

- princD.od JnT Tr "f^ '^ '^' principle, of law applicable to

.
'inaolvcnt, ,igSed ob UiisL df T^lt^ -^ . ^ "*" '" "^^ '""""' °^ »^ '

tru«teea having had any k„owledrorr« il ^!l -"''"'''"^' '^'^'"'* '•»« (

"

wav In „«:»K„ ^
""> «»0"Mge of^the tranmyjUdh, or sanotioDtng it in any

Zrt. .K r K ; I"""-
^'^ "•* P' ''""'^ "'"°*«'-'. b"* it •« evidcnf from tie

li.Mr/lV.::'''".^'""''''™"'"'"™ •"'"«<" tf»t • part, m., ItoiUi.

h^r/ "°''."^°'"''- »"' "»« i» "«' 'be que.*- before „,.. Wh„^e
b.«>dmdcBwb.tb„,b,,WUingtbc,„rd,..Ltoc,u,eCI) fiZ-d." -

%' /
k-
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ATObibftld et •! <v'
^ •

' *<'

«n»:Sl.fai

"

"» /•Sn«'«'-c to a pron.i,«orj note, the party signinR is rcjicvcd of all
a'- personal responsibility on the note. Primarily the rule is that 1he person sign- -

~ lug a note is bound to pay it. If he seeks to avcftl thi!» responsibility ho should

'

.
show some quality in which he .signed. The way to test such a pretension in
this case IS to ask, who was bound on the note if the appoffiinls we/c not ? We
have been told that it was the estate, and Uiat if the estate went back into the

• hands of the assij^nce, that then the holders, of the note 'woulj'rank on the estate
with the old creditors. This is evidently uo answer to tliei(uestion, for it is

'

not a recourse on the note at all. and J«riy one taking sucl. a note woiiLl evidently
^hold the obli-alion of no person known to the law. It has also been said that
" tbe appellants should not vibe held because they did not intend to bind them^

1 .
^*:*^ personally. It is very probable from what wo knnw^of the case that they -

S . |»^ not 'ntend ^
?J*y

the debts of the in.solvent Edwards; but with theic
'

^
intentions we have lothing to do. It is perfectly evident that, whatever they
in^tended, the respondents were perfectly determined to deal with them and witb

^
-nobody oisc, and tlfit they insisted from the first on their unequivocal personal

, !

obligation. I thinjt the judgment should bo confirmed.

^
Judgment of S./(!. confirmed, the Chief Justice and Mr. Jusiico Mqnk dis-

senting. -^'

. ; ^/T <& Ci/rfer/ ftir appellants. /;

>lMoir^<fe Co., for|rc8pondent.«. — .

^
(8. B.)

Coram SiR A

URT OF QUEENS BENCH, 1879.

MOUrnEAt, ITTJtf DECE.MBER, 1879.

DoRioN, C^., Monk, J., Kamsav, J., Tii-ssrER, J., Cross, J,

^- > . -^
. .

,

1(»SEPH LALON'DE KT AL.,

s \- . <?

{ I'pendants in the Couhbelow),

* AppkllInts
;

JUStlXlb^^BEL^NOER, ,^-

iPlaintifin the Court below),

RlBPOMOENT.

..Aac|l«LD^:-l. The two years' prmrlptioh under C. C. 226\p«r. 2. l» not applicable to a elaimtor

o
'^5 '''*'"* °'P''"I*'''''^''*'"«**'">' *""'«•> •w«y»e»''>8t«he person who hag taken H

\ ' *"Y''»P"'"o'P»'P'n "noff'-nce or qu«8|.oirpnc>\(r«i7 ott 9uarirf«IO are Jointly and
. seveially liable for the lo88 or injury resulting thWlrom, knd therefore persons who

\
have wrongtuUy outand carricdaway wood which did not belong to them arejointlr

V/ ^ »n<J severally liable to the owner for the value thereof.^

SiE A. A. DoBiON, C.J; L'intim^ B41anger par s6n action r<;clame des
^ ^uatre^Welanta unc somme de $4,000 pour boU qu'ilstmt c5up^ et enlev^
depnis te ier Janvier 1873 aa 22 d^cembre 1875, sur unVpropri^t^ qui lui

* appartient dans la paroisse de Ste. Anne du Bout de I'lsle. Leskppelants Joseph
Jialoflde p^^, Liic Lalonde son fils, Luo Lalonde pjtre, et Hilaire^aron, gendre

rtnit plaid# sriparenre«.™iroBeph"l4filoDaena^ink^

^.W'-

'••i
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'^

m n
lAlODd* .

ud
BeI«Bg«i

pris Itbur $300 de bois sur la propri^td de I'intinMS et les trois aatreBohaoun pour """"•• •«*•>•

•10, et il8 ont d<folar<$ oonsentir i, oe que jugemefat fut rendta contrp eux
pour oes diffdrentes sorames dont ils se reconnaiss^t redevablcs.
L'iutm4 n'a paa acceptd ces. adiniBsions,.^ les parties 'oht' procdJd ii I'en-

quete. op . «* '*

La Cour Infdrieure, dans un jugement lon-uement motive, a condamn^
Hilaire Caron A payer k I'intinK? |20, avec inWr#t et lea frab d'uno action de
cetteolasse; LuoLalonde pdre Apayer tlOO, avec intdrSt et ddpcns comme Action
deootteclasse; et les deux autres appelantfl, e'est-A-dire Joseph Lalonde et Luo
Lalonde son fil«, k payer la soinme de, 120, aveo'intdrgt et d^peus, conjointement.
et sohdairement avec Hilaire Caron, celle de $100 :«vec int<Sr6t, et d<5pcns con^
join ement et solidairement avec Luo Lalonde, et do plus $480 aussi conjointe-
ment et sol.dairement^pour le bois qu'ils out eux-memes pris sur la tcrre de
1
intinie pendant la p^riode couverte depuisle ler Janvier 1873 au 22 d^cembre

1876, y^compns le bois qu'ils but vendu A d'autres qu'4 Luc Lalonde pere et
fliluire Caron. ,

f ^^^

Xes appelant- prdtendent que tons les dommagcs causes du ler Janvier 1873, au
22 diJcembre 1873 do.vent 8tre rdt^ncys, parcoquc quant ices dommie,

rr TArAT*^ *." '''"" ^" § ^ *#*• ^^^l code CivH. qui soumet I'acin
resultant d^ddhtset de quW d^Jlits, iHIT^rescription dedeux ans. Acela il y adeux rdponses La premiere c'est que les ddfendeuw n'ont pas plaidd laprescrip-

.

.tion, ma.8 qu .Is ont virtuellement confess^ jugement en admettant qu'ils 4t.ient
responsableschacun pour des sommes dilKrcntes. La 8e<Sonde, o'est que la nresoriD-tmn de deux ans ne s'applique pas 4une cause oomme celle^>i, oA Tintimd ne
rAslamepas tantla r^parjtionti'un ddlit ou quasi diSlit, que I'indemnitd qui lui «tdde pour

1 enlevement di sa propridtd, dont les appelants ont profits. Cela a 6t6jugi dans la cause de Bulmer et Dufresne et< le 22 mars 1878, et conBrmi
par la Cour SuprSme en juin 1879. »

' les appelants prdtendent encore que Joseph Lalonde <5tait en possession de la

'

terre en ques ion, et qu'.l en a fait les fruits siens jusqu'4 I'iSpoquWl-intimd 1
. portd une action pour I'en ddpossdder, et sur laquellel en a oCnu la poZlo^

Les appelants n'ont ni plaid<5 ni prouvd q„e B<51anger eut intents une pareiUe
action. Quelques t^Jmoins parlent bien d'une action entre B41anger et Joseph La-

tl'dbM'
"'" "^^'"^^^^ «»« * ^« P«rt^«. -i quelle en <5tait la nature

L«.appelant8 prdtendent encore que la preuve n'dtablit pas que les doomages
"^*

eulT
"""""'' P«»'Huolle8 ils ont consenti A ce que jugement fut rendu

J:l!T' f»-
?"*"^"''^"«°" ««' ^^^^ dans des calculs faits avec beaucoup de

wift pour etabhr le montant des dommages. et nous ne pensons pas devoir chJger .

le Jttgement II est vrai que dans un des oonsiddrants drf jugement il est ditque la pdriode couverte par la d^laration pendant laquello les appelants ont p'rfsdu bom est de pres de q«at,« ans, tandis qu'eUe n'est rdellemebtque de prAs detrow ans. Cela ne change pas les calculs d'apr&s lesquels la Cour Inf^rLVe a
«tabli le montant des dommages qu'^le a fix<$ k $600.

T.e« 'PpriMtrprdtcadoatenfin qu'ib n-auraiwrtrparda^W OOUJamnfe cô

if

r 1

W^:

>--/"

..^;

•^



court; qjF queens bench; 1879.

i..tonrte 0. .,. temcnt ^ Holidairement. Celte objeiTtion ne peut fltre falte que dans I'mWrflt de
wiMgor. Joseph LAlonde pdre ct do Luq Lalonde son fils; qiij ont pris, coupd et vendu le

bois do I'lntimd lorsqu'ilft savaie'St que ?c bois ne leur appnrtennit pas, ot ils ont
^U5 condamn^ en vprtiS dc ccttc rtglo, que tous ecuz qui participent k an aote
illictc, ddht ouVasi delit, sont conjointcnicnt c^ soli Ijiirement rcsponsablcs du
tortqui enrdpultc., Sourdat, No, 473-.

Le jugcment doit ftrc cor>6i'm(?. ^
,* Judgment confirmed.

Duhamef, Rujtnieh li- liniwvUh, for appc'Il.inl!'.

DeBellf/nii/l, (i- Tviyroii, for rcsmndcnl.

-
. ' (J-K-) • ^_

COURT OF QUEEN'S BENCM[, 187J>.

V ' MONTREAL, 17th DECEMBER, 187d.';

l'o,;m Sir A. A.Dobion. C.J., Monk, J„ RAjiSAt, J., TessieS, J.,
Crosi^; J.

No.'l96. \

\ ' JOSHUA LEGGE, A.,
•

(.Pf»>ntlffpar rrprlHcd'ilistnnce,)

Al'PKLLANT
;• AND '

THE LAURENTIAN RAILWAY COMPANY,'

.
" '. (^Defendants in the Court Itelow),

Held
Rkspondbnts.

-1. That the engagement by a railway company of • civil engineer, for carrying out the con-
. structlon of the railway. 18 a commercial matter, and may therefore be proved by verbal

tcRtimony
;
and any modlflcatlon of the original agreement may be proved in the same way.

2. That, where a salary is payable In bonds to be tak«n at 80 per cent, oftheir nominal value -
a tender of three bonds, equal to »1500 par value, is not a legal tender of the sum of

* S619.60, 01' S1239 in debentures. If the party tendering attaches the condition that the
dIfliirenCe of $261 shall b« returned to him in money.

• Sir a. a. Dorion, C. J. This action was instituted by Charles Legge, now
represented by the appellant, his curator.

The declaration sets forth that on or about the 10th of December, 1873,
Mr. Legge was appointed chief engineer of the Company re^ndeiit; that B^"
has performed work and labor, as such, for $1180, and received $325 on-'
adeou^ leaving a balance of $855, which he claims!

The respondents have admitted by their plea that, on the 7th of Fefiruary,

1876, they owed the plaintiff $744.50, as per his account which they produce;
Xhat they have paid $125 since, Kving a balance of $619.50 still due ; that on
the^^J^ January, 1875, the Board of Directors of the Company respondeat
passed a resolution fixiog Mr. Legge's salary at $3000 per annum, payable in
bonds of the con4)any at 50 cents in the dollar, which resolution was passed
pursuant to an agreement previously entered into between him and P. 8.
Murphy, thejnaniging-dirwter of the^Company^JTJua^plw^ifrMoompaMiwHty-^

f
/.
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a tender of thr^^^Khirm of fho n I
~ ~ —

^

with concIusio»,«K^^^ atL r^ f l^^*^
each, equalto llBOO,

the S1500 tend^^d!
' '^"'''""^ '^"'•^'' »^239 amount due. and

cial co„.pany and the railway JtsIStf .""^ ^^^""^ '' * '""°""'^-

ment of the plaintiff w„r ,3 "^ » .^^'""'•'rcial entcrpri^. The engage.

the original en^^^ bp ov^dTv t^"^^^^^
Not only coud

It was therefore CQuipetent for »».„ n '/ ^ '
P' ^^^Z

to be pad in debcntiirp» «*•»!.« n " "^^ at W,000 per anfaum and was

tl.« em.r ef «126 »hich L „l„3 ,
' /" """* " »»/"««i™.t, proof of

.0 «.»««.. .ha. the plaintiff ^..I'jt:^. tll'U7"S,X*,''°?'be of greater value than »n the aa. ^ , / ^"® '^^^ "'ght

the Company 3CS'.;,^ i
°"''' "" "" "I/' "^ "'=«' *b™««™

Tl,« *^^A k • .
' '

*a'ard de Langade. vo. offres n f^r

-^Lr^ :;«S'irr'"""V""^^^^^ thec:^^rt'bew

tares iitO:ii^^:,;|^*^f^-^^ % ^^^^"^ ^^
default^j^doin. so tomvZll^n^ ?

^'"" **"'" ^'^ *"'««' '""J- i"

in bothTurts.
' ^ ^ ^ '" -nonoy, with interest as above, and cists

The judgment is as follows: /
" LaCour, etc.,

«i»^TcrJILL'S"" «"^ • "-»• -"-in. »™. d.

=/

•nd
UiRrpntiaa

IUilw*>^ Co.

'-^
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LaiirantUn
Railway Co.

ijwe/ 'fntimde doit payer au dcmandeur en bonds ou jddbcntures prises au cours du^— yar^ „ .

.' , ]

" Mais consjddrant que Ics offres ct la consignation qu6 I'intim^e a fuito d'uoc

gnrnme d& 1,500 en bonds ou ddbontures de In Compaf^nie sous la condition que

I'nppelant remboursernit & rintiiii<{e la diffdronoe eotre $1239 montant d& et

cclle dc S1500, ne constituent pas dcs offres Idgules que I'appeiant soit tenu

d'aecepter ;* \ -'

" Et considerant qu'il'y a ctreur dafns le jugement rendu por ta Cour Supd-

rieure le 31uio jour do Mai 1878
;

" Cette Cour casso et annulu le dit Jugement du 31 Mai 1878, et proctSdant

& rendre le ju>fciuent qu'auruit du rendre la dite Cour 8up^rieure, oondamuc lu

Oonipagnie intini^e k remettre au ^it appelant ds quality, sous quinze jours de

In 8i;.'nifioation de ce jugement, des bonds ou debentures de la Compitgnie

intinide au montant de $1239 ^, & dtffaut par la dite Oompagnie de le faire,

la Cour condamne la dite Gompugnie k payer & I'appelunt ds quality

la somme de $t) 19.50 pour tenir lieu des dites debentures, et condamne en outre

la dite Compagnie intimde 4 payer & Tappelunt les int^rdts snr la dite somme de

$619.50 ^ oofnpter du 20iOctobre 1877, date de I'assignatidn en cette cause, et

les frais," etc.
'

\

Keller A MuCorklll, for appellant.
*'

De Belle/euille <fe Targeon, for respondent. i

(J.K.)

}

COURT OP QUEteN'S BENCH, 1879.

MONTREAL, ITth DECEMBER, 1^879.

Cordm Sir A. A. Borion, CJ J., Ra/msay, Tessibr, Cross^JJ., Routiiier, J.,

id hoc.

No. 12. ,,

ALFRED <d fINSONNEAULT IT AL., -c

(DefendmU in Court below,)

Appellants
\•'J

- AND

I

• ARTHUR DEJSJARDINS,

•
)

(Plaintiff par r/!pri$e d'imtanee,}

'"^
RaSPONDINT.

HsLD :—That the verbal teotimony ofone who waa agent and afterwards teetamentary executor of
the debtor deceased oannot be reoetved. after be has ceased to be .exeentor, to prove an
acknowledgment ofa debt ofthe snecesnon bv him while execator, so as to take the debt

' oat ofthe operation of the law respecting the limitation ofactions. (^86C. C.^
,

Tbe appeal was from a judgment of the Superior Court, Montreal,

JohSSOn, Ji,-) 30th December, 1 878, main|»tining iin action brought against the

legal representatives of the Tate Alfred^inQpnneaaJt ou an account for labor and

materials. The judgment of the Siipisrior Court 'Was U'fdlowsL:

" The Court, having heard the plaintiff par reprise (Pinitance, and defendants,

sirNrttorneyB a»~weil upon tfmaojtioa of^aaid^aiotiffjhw y«pr»

V,
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tl.«t ob,ecf,on, made at cnqufite by defendants, and|rmned by consent, be now

?;!! d
" T r""" ;5 '-" ""•'"

'
•'^'•"^ cr,„rned .he proceedingapr'T

of cord and evidence adduced, and duly deliberated, doth reject fh^aidnotion, iind, adjud^inj? on the Afrits ; .

J "« "aia

^

' ronsidermg that plainHfThaH proved the e.«entialallegation« of hia declaration

ttt": W^lb 1 r'f '•^."^-'^ ^-'^•.
«
wlt„os/exa™i„„d on hia behalf;

.nt. ,n 1873, the dej!.for(thc late Alfred Pinsonnoaul»)by hin.Rclf and thrond

'' ronsi.ierin« that, on a ^blic salo, hold on th'c socond day of September last

1 fft: ? ''"'^ *"' '''"""^ ''"''"'"'=«'^' -'<1 ^^ Arthur Desjardin^

I h ^;7"" '^'"'''""•'' "" *'"' '""'•*'«* t''<^''«' ^''^r^for, the debt, M,«c;
^ he said Brunet a,ain«t the .said late Alfred Pinsonnadt, and he Xht'

:i;ts:v'^
'"'""^ ^" '''' ''''-' ^ ""•* ^' ^-'^^' «>^ ^-^^ -^

'< Considering the plea to be unfounded and unproved, doth dismiss said oleaand consider the tender made therewitl. insufficient •
^ '

«nl I?'*^^"'
^""'^ '""'^'""' '•'« defendants '*s noms et qualitds jointly .

fnl r,T"^;
**'"""' ^""^ "P"" " ''•••^«'' '""'""'» «>' »'•« P"ce and value o

f

I T K «
'"' "'' F-formed. and materials forthe^e furnil d by.a,d Joseph Brunet to and for thelate Alfred l>insonnault at hU reques r^er

'?/^X Ic" '^' ''''' ''' "'""•" ^'''P'"''- -»'' P^-'l. -d costs of suit!

u.!«£fdfi^^fif;
"^^'^ "'''" *'' P^'^^^ P" •'O-Ph «™-» poor'

r„S p f'
'"""* •*" P"* *' "»'«" d'ouvrages qu'il a fait pour

iof ^ M^rin'T^^^
'^'"^'"'""*«- I'--'«^^S«^dans.ad5^^^^:

dolr
^"'«>'"^«»l' «t ««« ex<?cuteurs testamentaires out recdnnu crtte

.vet mfr^J"* "/"" *•"'"' ''""^'•' "o-r^oinme de «3.20 qu'ilsont offert

le comiile a «4 prouvd, et M. OoH<, oi^,„ ™„, 4, „ Pi„„„„.„i, j •

P3^,.i..^..oi..«,ae.^T;ri.;;^

/
Piiiiionnfau Und
Pvifiardiiu.

m

- /
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PiBionnMult
•ad

I>ei\lardlii>.

/

^

i^#i.-

Cc jugcmcnt doit £trc infiriu^ et raotion ronvoydc, exoept<$ quant aux ^ffras

fhitea par lefl appelants.

La dctte moiDs ritem adiuis par Ics appclants, dtait prbsorite loraque oette

action a iid port^c,—et rintim^ ne pouvai.t en prouver la rooonnaissance qu'uu
moyen d'un dorit. (Art. 1235 Code Civil § 2.)

Jj'intimd n'u produit aucun dcrit dmand de M. Pinsonnuult, ct Ic t<Smoignnj^o

de M. Cottd ne pcutsuppMer & un tel ($crit.

Mais I'intimd prdtend quo M. Cott<5, ayant'<5td rc^.<5cutcur tcstam^ntaire de
fofi M. Pinsonnault, il doit au oioins dtrc rcyu ik prouver la reconnaissance qu'il

a lui-iii^iBo ftiito de la dettc.

M. Cotttf rt'est plus ex^cutcur testanicntairc. II nVst pas partie dans la

cause, il yk Bitaplcnient <5td aseigniS commc tdmoin, ct son t^uioigqage ne vaut

pas plus que celui d'un autre t^^uioin digne do foi, niCuie quant aux faits qui lui

sont personnels.

Ce qu'il declare quant aux admissions qu'il a pu fuice lorsqu'il <Stait exd-

outeur testamentuire, n'est apris tout que la'ddSiiloiwition d'un tdiuoin, et cette

declaration ne pent soustraire la detto r&lam<<e aux dispositions du Code rela-

tivcmcnti la prescription, lorsque^'artide 1235 vcut queeela ne puisse sc faire

qu'au moyen d'une reconnaissance par dcrit.

Le jugentent de la Cour Intl^rieure est infirm«$ ct Taction de I'intimd ren-

, voy^e, exceptd quant au montant adtuis par Ics offres dcs appclants, qui sont

declur<Ses valables.

• RuuTHiEB, J, Tout Ic Htige sur cet appel sc reduit i unc question de preuve.

II s'agit de saVoir si la prescription d'uno -dctte excddant 150, peut etro

- interrouipue par la recoonaissancc de I'agent du ddbitcur, et si I'aveu de cet

"'"agent, entendu comme temoin duns la cause aprOs qu'il a^essd d'etre agent, est

un dquivalenti de la preuve ecrite exigee par rurtielc ^SSS'du Code Civil.

En principe gdndral, il est incontestable que I'aveu de I'ogent lie son principal.

Mais il faut que cet agent le soit encore au moment de I'aveu, et que cet aveu
se rapporte a j'affaire que I'agent est chargd de conduire.

Cet aveu peut-il 6tre prouvd par d'autres tdmoins que I'agont lui-m§me ? Oui,

dans 1^ cas oA la preuve testimoniale Qst permi8''ej.. Mais s'il s'agit d'une cause
• oil la preuve ecrite est requise, il faut,^ pour supplier 4 cette preuve djute, I'aveu

judiciaire de I'agent lui-mSme, et qu'il n'uit pas cessd d'dtre agent Jrmoment
do cet aveu. Car s'il n'est plus agerijt, c'est un tdmoin ordinaire, et I'admiijsiop

m'§me qu'il ferait d'une reconnaissance antdricure remontant ii I'epoque de

I'agence, ne pourrait supplier d, la preuve dcrite.

Cette doctrine est apppyee sur lea meilleures autorites. v .

•-

L'intimd a oit4 Greenleof on Evidence pour dtablir que les admissions de

I'agent lient son principal ; mais apres le passage citd, Greenleaf ajoute :
^,

" The party's own admission wheneoer made may be given in evidence against

bim : but the admission or declaration of his agent binds him only when it is

made during the continuance of the. age«cy, in regard to a transaction then

depending."

Taylor, No. 539, dit la m&me chose, et aa No. 540, il ajoute : "Therefore

if writing it not necesmry by law, evidence must be admitted to prove that the

Oguut-did^miAethe-fltatement or representation. ^

7*"
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DioluoD on Evidence, No. H7\ :
.

, " When a pcrton is liable for the doalings of another, as hia agent, he is also

bound.by jrhatever admissions or statcnionta that person mukos, in so far as they
form part of the res gesta of his transactions. But he is not bound by the
agent's subsequent admissions of what took place ; so that whenever a statement
made by the ogent verbally or in writing ia a narrative,ex post/ado of the trans-

action in question, it will not bo admitted as evidence against his principal.

This distinction is on the just principle that the party bound himself to implement
whatever obligations his agent actually contracted, but not for those which he
merely admitted that he contracted

; and the rule is necessary to prevent collu-
sion between the agent and the party making the claim," 2 Starkie, p. 24 •

1 Bonnier.'No. 351, No. 357. Ces autorit^s sont plus que suffisantes pour d6mon-
trer que la preuvo do reconnaissance faito par Ics demandcurs, oonsistant dans
la seule deposition de H. Cotte, qui n'6tait plus agent du ddfendeur alors, est
une ^reuve illdgale qui aurait dtt 6tre rejet4e par la Cour Sup^rieure.
Le jugement doit done fitre renversd et Faction renvoyfe pour toute la partie

prcscrite du compte des demandeurn.

The judgment of the Court id aa follows

:

" Consid^rant que le compte sur lequel est portd cctte action dtait prescrit,
lorsqu'elle a ^td port^e, & I'exception du dernier item offertpar lea' appelauts

- avec leur defense

;

"
.

" Et oonsidt^rant que I'interruption de prescription invoqufe par I'intim^ ne
pent etre prouvde pur tdmoins, et que le tdmoignage de Hono7tf Cottd pour
prouver la reconnaissance qu'il a faite de la dette est d'afrds I'artide 1236
du Code Civil, illegal et ibadmpible

;

" Et coDsiddrant qu'il y Sj erreur dans lo jugement rendu par la Cour
Supdrieure k Montrdaf le 30 d^embre 1878

j

'? Cette Cour cassc et anSule le dit jugement, et procddant i. rendre le juge-
mpnt qu'aurait du rendre la Cour Sup^rieure, d^lare lea offrea faitea par les
dite appelants bonnes et valables, ordonne que lea deniers ainai oJFerts aoient
payes A ,1'intimd, et renvoie Taction de I'intimd quant au surplus, avec d<$penf>
tant en Cour Infdrieure que sur le present appel." '

;
'

Lacoste <fr Globenskj,, for appeUants.
''"^^"'* '*'*'^\ -

Hii/ & Boutillier, ibr reamndeniM. ; \

COURT OP QUEEN'S BENCH, 1879.

V MONTREAL, 22sD" MARCH, 1879.

Coram Hon. Sir A. A. DoBioN,Ch. J., Monk, J., Kamsay, J., Tbssieb, J.,

, Cross, J.
*

Rol/e & The Corporation of the Tawnship of Stoke.
H«LD:-Th»Un appeal uea from ajudgment of the Circuit Court under Art. loO ofthe Municipal

^MSAY, J. Thw iff a motion on thn part of the rwpoaikHi^ to wjjwt tht-

riDfODneaall
and

Oe^irdint.

O-

I



t

''9-'

164 COURT OF QUEEN'S BENOII, 1879.

liolte

_ wppcal, tho oaio not being nppcaliible. It In arguod-on the nart of th« r««nnn
^jr^f./'i-t tl.a. b, Art. 100 of tho Municip,.! Codcf:.. jurNiS to Lt'S:

."

juunicipal roll .« given jointly to tho DiHtrict MugiHtrutA)^' Court and to tho
tircuU Court; that tho proooodingH aro all under Chap.-^ Municipal Code, and
Ihereforo are Hummary - that tho evidence may be talien or*jfor in writing and
that there 18 no cxpre«H appeal given to the Circuit CourtT^hile it is expressW

^
akon away from the Magistrates' Cdlrt. AH this, it i« eolonded, shows that
the I^8i«Iature did not intend to give an appeal, or lo make the general rule of
Art. 1142 C. C. P. apply to the class of oases of which this isone. That oa
the contrary, by Art. 103,^ C.C. P., thoappeni to the QuecnsBcneh is limited

'^- .1'!o!?
"^ '° municipal corporations and offices, and itls added that

It 1 1 42 C. C. P. IS generally applicable, it does not touch this case, as it is for
nosumofmoney, and bind.s no future right. This point is n6t a novel one for
this Court. Jn tho case of Coocy and the Corporation of the County of Broine
which was as to the validity of a by-law, we distinctly held that there was jurii^

'

diction in this Court to hoar the appeal, and wo reversed the judgment of tS
Court below. Ti.e case of the Corporation of the County of Drummond and the
Corporation of the Parish of St. Ouillaume was cited to show that the juris-
prudence of this Court on the pofnt was not uniform. The citation is
unfortunate, for in that case we^allowed the appeal, but we sent the case
tack to the Cmitt below on account of irregularities. It came back and on
the merits we confirmed the judgtncnt. Ifany doubt should exist as to the cor-
rectness of the opinion which the Court expresses, there can be no question at all
events of the uniformity of the jurisprodep^e of this Court, for there is still
another cose of McLaren and the CwpOratioj, of Buckingham (June, 1876)
whcrfe we decided exactly as in this ease. The motion of respondento is dis-
iBissed with costs. '", >'>

r :/?r<,o;fc,.fcCfa.. for appellant,
''-^^i^^^^^ ^ ^^'^

Hall & Co., for teafondenta. f"
(8.B.) -^

^ COURT OF QUEEN'S BENCH, 187^.
' f I

~—
MONtftEAL, 20th SEPTE.MBBR, 1879.

Coram SiR A, A. Dobion, C. J., Monk, Ramsay, Tebsier & Cross, JJ.

i^x/^arfc Conrin, petitioner for change of venue.

H1.LD -TH't the Court or Queen'. Bench, sitUng m .pp«U. will not entertiUn «n .ppllcilo. tor

T^fmL I""
'^''"" "" '*"""' """««'* "'"" •""•'•ugbter In the Dtatrtot Of

ifrT «. Ti " " °" "'"*'" "'*'" *•"" **^ •PPllc.tlon 8hoDld not btve bMn liiade

wlS'Set.S.bte.*'
'
'° "" '*"""'" °' "•"* «''*"' *'*^ "" »*"«• "••"* «*«•

Ramsay, J. An application is made by the defendant, who is charged with
manslaughter on the finding of the Coroner of the District of Three Rivera
for change of venue. The question we are going to decide is not on the merita

;'

in fact, we have not examined the affidavits. We say that the applioation ought
not to be Made here. We are not prepared to say that we a»e not^ «ompAt.iWi^-

—^' ^
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M « wngle judge in ohamberN
; still it hns never been the prnctioc to make auch

an application on thin ai.lo of the Court. Again, we have no reason given us
whj the Court at 'fhr^o Rivera should not take oOgnisanOe of the matter. We
do not think, therefore, it would be a proper cieroiso of our diseretion to enter-
tarn the applioution, and it ti rejected

; but we wish it to be understood that
we are not deciding an^rthing as to the mtrits.

The ease of Mr. Brydgcs has been refcrr^ to, but thjit was entirely different.
Mr. Brjdgea was arrested in Montreal, on a Sunday mornhg, on a charge of a
constructive felony. An applioution was made before Mr. Justice Badgley in
chambers to change the venue, and in the exercise of bis discretion ho granted
the application. When the case came before me, the question was whether Mr
Justice Bttdgley had properly exercised bis discretion, and I said I had no
authority to decide that.

Monk, J. I have grave doubts whether wo havejurisdiction, sitting as a Civil
Court, to take up this matter. It is true that writs of error are Submitted to
u8|^Md apphcatfons fot Habea, corpu,, hut that power is expressly given by

„„.,,. ". Fetition rejected.
/. A. Archambault, for the CrownJ

£, C. Monk, for defendant.

(J.KO

C'orwiB.

,-^'

COURT OP QUEENS BENCH, 1879.

MONTREAL, 16th SEPTEMBER, 1879.

Coram SiB A. A. Dobion, C. J., Monk, Ramsay, Tbsbim & Cross, JJ.

No. 20. •\
NTHE CORPORATION OP THE TOWNSHIP OF GRANTHAM,

• ^- . ^ (Dtfendantt in the Court btlow,}

Appilurts
;

^ AHD

^ .
GEORGE COUTURE it it., .

{J*i(unt^* in the Court belo«,y

* < RiSPONDBNTS.

^"^
'"Sei b,"?h^J M <^°r:?«"°

".""*• ««»'»•"»"«• »<» P»y the -mount of. p«,ml«ory note

»^S!?,^nI^"" *" 8ecreUrjr-Tr««urer i. the name of the CorporaMoa. ^bera it toneither aUeged nor proved thatthe note im giiwii wlthont lawfcl ooniweraUoii;

-u-^**!*^"*"'
was. from a judgment « ;,oree of the Snperior Court, District of

Hiohelieu, condemning the appellants to pay the Wnount of the followimr pro-
miwlbry note •— X -ay

W-
'ti^%.^^^i^i^'.4>^'^- k t^-'i
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1h« Corpora-
iloB or the
Towiuhlp of

Oralitham anil
Coaiurt- i-i ii

" 1872.02 Sorol, 12 Juill«t 1877.

" TroU moU de oolte dato poyr vnleur rcvuo, la Corporation Munioipala du
TowiiHhip dc Orantimm proniiit j)ayor H I'ordro de L.^. S««n<?o:iI, au bureau de
la Biin(|uo dun MarchandB, ioi, lu H0i^u^^ huit coot Hoixanto et douie piastNH
ct deui ccntins oourant. J^ '

(%nt<)

" V. N. DOR ION,

"J.
" MaI.RI,

T.CATA,
'• SECRfcTAIW-TRiaORIEB."

' The appcUantA rabinittcd :
—

.

lo. llao oorporatiun mlinioipale ii'n pas le droit do tranxiger surdds billoti'

proiuiHsoiroa.

2o. Si tontigiiifl le billet promiamiro d'uno corporation munioipale pouvait
dfre conRid<5r«coninio un acta valable, oe no pout fltro dans tous les caa qu«
comme rcconniisHano*! d'unc dctto, ot la poursuite qui acrait institudc sur tel

billet dovrait fltro appuyeo do la prcuvo quo co billet ^tait la reconnaissanoe

d'une dette et que la corporation devait ootte dette.

3o. Le Mairo ot le Scordtairc-Tr<'«wrior d'unc corporation municipale n'ont

aucufl droit qucloonquo d'eiigager cetto corporation et de consontir un billet

pour ^le sans y fltrc autoris^ par r6a4)lution du conscil comme dans les oas ordi

naires; et encore oo no pout etro qiio dans los condiijtions mcntionn^cs, 4 la

dcuxi^me raison cirdcssus.

4o. Dans la prdstonte cause, le billot sur lequel est buH^e Taction, n'u jamais
dtiS^autoris^ par rappelante. Le iMairo et le Seordtaire-Tr^sorier, d'aprAs les

pi6oe$i du dossier auraicnt oonscnti co billet aii npm de ruppiUnte, de leur chef
et safis autorisaiioir; telle autorisation du moifw- n'est pas prouv^e. II n'y a

d^ucuno preuve au\ dossier quo ce billet aurait 6t6 doon^ on reconntkissaDoe d'uoe
dette due par la corporation.

L'appelapte soumet humblemcnt que le jugement dont est appel est erron^
;

qu'il ne pent 6tre maintchu par cettc Cour.

Affirmer le prinoipe conitraire am prdteotions^ de I'appelanto serait attribuer

aux corporations municipales une autorite que no leur donne paS le Code Muni-
cipal

;
et aux officiers des corporations municipales des pouvoirs qui mettraient

tousles biens ^es oontribuablcs entre les main» d'officiers sans respemsabilit^, qui

no donnent aucune garantie pour la due execution, des fonotions cte lear charge.

^
SiE A. A. DoRiON, C. J. Les intim^s ont ponrsuivi la corporation appelante

pour $876.23, montant d'un billet sign6 par le Maire et le Secr^taire-Tr^sorier

au nom do la Corporation en faveur de L. A. S^nioal, et endossd par ce dernier

aux intim^s.

L'appelante n'a pas plaids et elle a 6te condamnee.
,

^ Elle appelle du jugement et elle pretend que la Corporation n'avait pas le droit \

de s'engager par billet, et que lo Maire et le Secretaire-Tr^sorier n'ont pas ^td

antoris^ & signer le billet doi|tJ(M intim^s poorsuivent le leooavrement. , 'f

L'appelante qui a Compaq ^r an avooat en Coar Inf($rieare aarait dft j
plaider Im faita ga'allealliigue latappeV^ ' " ' " ' ' ' ' >

*>
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.1 •
' •vaitfii* dooD« lana oaiue, oar ua bill** «nmporta la rooonnoimnoe (Juao <Jott« pour la.,u«||o un« ('ornnn.L«

"•"•«««»• «;«rjM»,.jio. o.

.1 h J.m.„d.^r f,i,. „i, ,,„. « bill.i „„.i, pTu^M^dr.T
1

A. Otrmtun, for appellant. V
M. .Vaihieu, for reapondout!

(J. K.)

Judgment ooijflria*d„^

^'OURT OP REVIEW, 1879.

MONTRKAL, 20TU DECKMBKR, 1870.

Coram ^icottb, J.. Torrance. J., Ra.nvat., J.

No. 1928.

««„,«. *,„„v.V. „„„ ,Bb«„. w„„, ^.^ ,„,„.
Af/rtd Rmine. ^

H'«.o :-Th.t
.
judlcw -ea««tr.tor m.y bo.pp<,i„,ed by . J„,^ ,„ ,,,.„^„

SicoTTE, J._La nomination d'un *5.,uc8tro par un iu« en J ,
coote^tdo pour deux raisonn

: lo. La nomination doirVSe T^and"'
'

""*

oon en ehambre
;
2o. II n'y avait pas oau^ pour fairo Jc omi atio„

'
''

."toutc demandlen C::^: oT^o rro:r;r:irJ 7,""^?^' '» ^^
I

un juge." cetteoppoaition entre Ics deux mo^ "^"^T ^'^'^'''^\^ V^ndtence, ou 4

n J de nombreni ptMdents analoeui i oelni d. I. x .
pour lo mod? de nominuion aue oour l« 1 . '

""*'"'• w™' ""t
D.D, 1. o.™o, D.mb«S^'"! Mori

!""" *
f"'""'"" * '*1"«"^-

i^«ns liDBtanoedes Dames Dimbounjds ua Morimn l«f * j

pr^edentsparfaitementapplicublesaiapr^ntecause TenLV "^

<lt»e. parties: » II ..ffit ^ J, ..
"!^ """^- ^^ » en ctera. que ggel-

"hii»iv»Bnrf5 WIT

.%-i,.



COURT OF RKVIKW^, 187».

i*"

^feo.

'S

miiMm it Attlui qui |KMwld«, UiM* dw doatM sur U boi^ adaiaia

tion, et (wr to MPt Im fruHa, pontiant la litigs."

jytMik Smb. Orel. d« l#^7 " U doiuunAi «n •<«quettr« "»Jatm« •»«•«.

pottr entp«oh«r ^uo la parti* mAntm no Hiwipo loa frui»»; ou n'abu*«^ dela ohoM

coiit«tiUuu<M, pepd^iit le oour* du proOi^" Oi>ur RojaU dd Uuurgoi:^ Oooil|Ad

rant qu'en pr!a^tpo,lfl4 tribunaux out lo droit d'ordonnor una inoaur<>'l|||irtrfil«ir(B,

.

lorwiue rintdi-At •ion partina \'«x\)t» : <|u'ii LMgurd du iMi^uo.itre TordonQaooa du

1667, teur laiaaait uoe lntit^<«l«s illimiU'to
;

qilo oomino ou le dUait li fa Cour do

Caaaatioo, l« pouvoir aooordi am jugea d'ordonnor Jt adquoatse pro?iaoira den

bbjaU litit^ioui, wt iod^flni, el oonlld ii la (ilMcrution et. d la aaKeano dea trlbu-t

oaux, cto. que ai enflii queJqUo oiroonstanod fuitaentir lo htrntin de cotuerutr Ik

gnge, alom le priuoipe d'<$qui(«, le preiniur de tous,ceiui pour qm lvua<|ea autrea

out ^t^ faita, exige que la juatio^ prenno lea woauroa lot plua 'ci&oaoofl "Ifln que

lea intdrOtii de chaque partie aoiont in6uiig«$H, «t quo cclle qui en definitive aera

jug^ avoir droit A lu cho«e, /« rttrouoe limi* $oii entier.

Dana I'eflp^oo, lea demandeurit, out, d'apr^a lea titrea, droit de porAvoL

reveuuB dana I'^ventualittf d^termiutSo par la oouventioo ; le atf(|ueatre n'erit'

qu'un niojren d'oanuror Vex^^oution -du cqutrut, ot d'cinpOcl\or la dixaipation dea

ruveoua au diStriment du cr6unoicr'<|ui a pr(t6 lea denier* pomrJuire le* oon-

Btruotiona qui doancnt oca I'evonua.

D'apr^ la Icttre et I'uaprit de notre loi, ot I'intcrpriStation donn^o par noa tri

buoaux, il faut dire et conolurQ, qu'il Huffit pour autoriner le a^ueatrei quo

rin8olvabilit<S ou la conduito dc «clui qui poas^do, laiaae dea doutes aur le aort

dea fl-uita pendant le litige ; ic fin, commo lo rumarquo Pigoau,. d'obvior aux

niaux qu'entraine la leutour dc Tinntruction et lea chiouiioa dea pliiideura.

JLe jugcment oat confirui&||j)|^'

.A>An- L. itfbma, attom4y'%r pliiintiff.

JS. U, Fichi, Q. C, attorney fbr defendant.
*

,

i.il'.U.)

'

.

'

COURT OF QUEEN'S BENCH,' 1878. .

MONTREAL, (8th SEPTEMBER, 1878.

CVum^iDoaioN, Ch. J ., Monk, J., Ramsat, J., Tbsbiir, J., Dunkin, J. ad IW»<-.

C - No. 137 . i^ .;

WILLIAM J. H. JONES,

% AND

MONTRE.\L COTTON CO

Appbll.

(i'lainl^M in the Court below),

RlBPOHDaMTa..

fiktD :—Thikt a lubMrlber to the otock-llit ofa oompanjr in eoane ororfantsatloD, aDdrabMqnantlr
'

- ', orgaiilied, U bouud «trlotl]r by the condUlnns of the lubMripUon lltt, and that th«

'^J. «pinpauT auburquedUy ineorponUnd la not bound by the itipulatloni in a prifata letter

ted' to i[he ittbacrtber by a promoter of the company, wlio obtained the tabeeHptioi

pd who^foeil tlilt letter ai leoretary pro lem. and diroctor of the eompany.

F the Superior Court (Dobion, J.) appellant wai oon-

\\
;?-

"^aSa-'^-a;



ir.-m,' •

-^^^.^^Y ^^ ,#
.'n%.

-i'^^^S^^

"-^*-s#>

^^P^^Toy QUBKN'S irKNcif,' 1^78, Wt
iknned in 1750, inttfMt ancT <».<« . .i „ . .

." -

«piul .took of LCrl/rellru L Tl ?'" "' ^'^ "'"'«• «' '»•• ^o- -M

.h.

...J.

of u., (..p4 .'?;.fo;rit.x'i^; -rr; .r•Dd oottouoonipanv: that ha«iiai.:iii . i V. ""' '•. «» fcjarauUo

»|»nte<l, „d on.i„i|„ ,„„n„ ,|,./,„ .!£" ,
*°

"-J™""''
"''""I'l b.

•

'V. 3, M. JoDcii, E«(|. " * % « .

' •

* n«mSir:
'

.

' .',,'•
UB. am aeparittoa, ttud tb« arrungcuonu approved, r

'I ITourt truly,

(Signed) W.fcUAM Ilonns, - -

^
Secretary pro tan. and Director Montreal Cotton Co ^

And, 2nd, that the re«pondents did not oornDlv with fh« ,«' • M
.he. law in the or«ani.aUon of the Company. 1/M helT^^^^^^^^ 4 "

corporate nghtn; and that Messrs. Brydgen Vmno^i^'ThlT i It
""

wards illegally relieved of their subseripSs
' ''"'" *"*' ^'^ '''"

To the first plea it was answered by the respondents, that the aDDeli„Bt'..uWenpfon was uneonditional. say* as to ^he conditions wbirLred ?L k ,

n August, 1873
,

that letters patent were issued in Jjinuwv 1874 nnJ T*

That MesBrs. Brydges, Cr«n.p aa^ Thog.^ h^d never been relieved of .h..;.

If

.jk

IT
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IM pOURir OP QUBEN'S^BEpH, 1978.

* •

/..

Hontiwd
Cotton€o

^^ >

#u|)8oripl!loD,-«nd,ihat the ippe^ waajftot jflstjfied in attacking the legality of.

tlie resltondeat'sjaliarterjVother tBa*-6y pwo^*8>g8 to have the same revoked.

By permiMiqn o| th% Coart ihe appellant fyled a special replication : that
,

"
hny act qf hi* at the wecfi|fin;8 of shareholder* was anterier to the incorporation

*
of tfee Company, iMid prior to any detcrraiiialTQn j^t to OQnform to the oooditioii»

,

|fiof theiSuhsoription.^arid, eohsequontly, was no waiver thereof

; ; It appears that appellant's sulwcriptioS was qi^^r about Ist May, t873.

That, on 5th August foIlowin#rappell'"it seconded two resolutions at a meeting

orHhareholderaof the Company. *.

That letters patent incorporating the Company, respondents, were issued 13th

January, 1874.

That on the 6th J une, 1 874, it was resolved, at a meeting of the shareholders,

to projjecd with the building of a cotton mill on ocrtain hydraulic lots granted

by the^Oovernment at Vulleyfield.

That appellant paid 20 per cent, on ^^is stock, thus: 5 per cent, on 5th

Driocttber, 1873; 5 per cent, on 26th ^ugust, 1874; 5 per cent, on 18th

November, 1874; and 5 p«icent. on 12th June, 1875.
,,

That Hobbs granted to ^Ippellant the letter of the 5th December, 1873, on the

^occasion of his paying the first call on the stpck subscribed by Bim on the Ist

May previously.
,

That the heading of the stock list -signed by tj^e appelFant 8t«^ that the

subscribers were to form a joint stock company, witha capital of (90)^,000, divided

into 5000 shares"of$100 each, to, acquire certain hydraulie lots and such other

property us they might require to erect ottensive cotton mills and other

ipanufactories, and to carry on the same. That d^j^ication should forth-

with be made for letters patent incorporating the subpcribers under the name

ofthe " Montreal Cotton Company." . .

That appellant, with others, petitioners, is de^slared in th^ letters patent to

'^^
,be incorporated by the name of the " Montreal Cottbn Company, " for tbe

apqiiisitaon of real estate and water powers, to boused forJind in oonnectiop with

inutactures ofwool, cotton and other fabrics^ the erection of necessary buildings

and^carrying on of such manufactures, the buying and selling of all kinds of

matemNiecessary for th& above pui^poses and of^th§ fabrics produced by such

manufactures^ ^r"

At the trial,^^ Court would not allow parol evidence to be adduced to con-

tradict or qualify tlii&^onditions ofthe stock list, whiohjappellant had signed, as

being the waiften agreikfient between the parties,-^d gave judgment for the

jrespondents.

llThc appellant sought the rewi<f5al of the sai^judgment of the Superior Court,

or at least the remission of the recoKfc^o the Superior Court, that evidence might

be adduced to sustain the allegations d^pellant's pleas.
^ ^

The judgment of this Court, maintaining^he judgment of the Superior Court,

and^ismissing the appeal, is at follows : *H>onsidering that the letter signed,

William Hobbs, secretary pro tern, and director Montreal Cotton Company, dated
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COURT OP QUEEN'S BE^JCH, 1878 in -^.

Appellant's anthorities

:

'

S^r'St'' "'^"''o'""
Of Evidoaoe, p. 89. No,.3. 4,

^

- i ?'°^®"'**"**'P- 990, par. 1038 (Edn. 1872).
'

. 7 Wtephen> Digest, p. 88.
^^

Kerr, Fraud and Mistake, p. 389.
2Tajrlor, Evidence, § 1042. (Edn. 1872) -

Domat (byStrahan), vol. 1, p. 802, art. 2023

v\u' 'L. " " >• 806, art. 2032. .
Pothier, Obligations, No. 800. •

Brice, Ultra Vires (Edn. 1874), p 416 .
'

" " " « u 239 ' ' ^ "^

Respondent's authorities

:

r- -
.

.

* Brice, Ultra Vires, p. 240.
Z)ai;ia«(m «fe Cm»Ai^, for appellant,

Xjinn <fc Z>ni;j'rfion, for respondents.

(J.L.M.)

COURT OP QUEEN'S BEN^H, 1878. v

MONTREAL, 18th SEPTEMBIB, rt78

%»» Ho». S.. A. A. D„„„„, Ch. J., M„»K, J., R.M,*,, J.. Tk„.,, J.,
- Cboss, J. ' '

No. 108. ' .

ABWffRB.C00LEy,,8,uAt,

/
'^ (Pif^ntiff in the Court Hiilotd,)

' c ApPiLLAHT:.' ^ ,

. AMD V

V TIffi DOMINION BUILDING SOCIETV,
•

"

. . .
,

.
^ ,., .

(Defendant in the Court below,)
... - ^.. >.. . . ...... ^ . .,

^ V "
,,,; AlSPO.NDENT.

This was an action instituted bv thp nlai'n«:ff:I i.v\ -" • - V

JonM
•ad

Montml
Cotton Co.



112 COURT OF QUBtiN'S BENCH, 18^8.

Cool«T, pt qoki. this note wus ncgotiublo, and that the defendants had reusoD to fear future trou-
and the Domiii'-

,

ion Buiidiox bic '''oiii tliird pcrHons who uii^ht be holders therouf.
Society

The phiintiff, who was executor of the person to whom the note was allegctl

to huve bien given, denying all knowledge of the existence of huoh a note, and

denying he, existence, >answered that he hud made diligent search among the

papers of the estate fo find the sumo, and could not do so, but offered, in order

to arrive at an amicable settlement, to transfer in trust to Kdwiird K. Greene, a

wciilthy and wetl-knowb citizen oi Montreal, fifteen shares of the stock of the

Morchiuits Bank, of the par value of $1,500, until such time as such note should

be discovered Jtnd returned, or prescribed. The pluintiQ denied at the same

time the right of the do||todaMt as a Building Society incorporated for speciil

purposes, to make uegotiable paper.

Thereupon judgment was rendered in the Superior Court (Joiinson, J.)",

•iStli February, 1877.

' The Court having heard the parties by their respective counsel on tljc

" merits of this cause, examined the proceedings, proof of record and evidence,

" and deliberated ; eoiisiJeriiig that tlic defendants have proved the allegations of

•' their plea, and that the sum of $1,000 and interest at eight jiar centum

.

" thereon, due to the pFaintiff c« qualiti in repayment of the loan and depg«t6

" by the late John Buxton to and with the defendants, was, before the institvktl^ ,

" of this aciioi), tendered to the authorized agent of the said plaintiff, and^^I^^
" tliu same l^s been repeated in the present cause

; doth grunt actr. to the said

'' defendants of tlie«aid tender, and doth adjudge the same to have been and

" to be good and suihciuiit, and doth further adjudge that the said plaintiff has

" no right to inuintain tiie present action for uuy greater «uin or amount than

'""that tendered as aforesaid, and doth condemn the said defendants to pay

*' and satisfy to the plaintiff the said sum of 81,000 so tendered, and upon

" the express terms and conditions of the said tender, that is to say, upon the

'' said plaintiff <.•> <jiii(li(6 furnishing and giving to the said defendants, within

" three months I'rom this date, good and sufficient security according to law

" against their being required to pay any sum of money and interest that may be

" due under Ihuir prouiissory note of the 3rd July, 1875, but which cannot, as

" it appears, be found, |)ut which is proved to have been made by them on the

• " day last aforesaid, and signed by the president and secretary pf the Dominion

" Building Society, to wit, the defendants, and pajrable to the order of F. A.

" Quinn, and by hitn ai^d otiters endorsed and delivered to the late John Buxton
;

" and also upon the delivery , to theni by tlic said plaintiff of the deposit book

" and a cheque, signed by plaintiff es (itu{(ite, or other lawful representative of

" the late John Buxton for the amount to be paid to them by the defendants

;

" and doth condemn the plaintiff cs qunUte to puj^to the defendants their costs

" of the present action." *i"

, Although the promi^ry note was not produced the secretary-treasurer of

/ the defendants, a witness or their behalf, proved from the marginal slip of the

defendants' promissory note book, that the note in question bore the ntimber 45,

was for $1,000, dated 3rd July, 1875, made in favor of the said John Buxton,

payable at the office Qf delendants in Montreal, at the time when the said deposit

HltO:-l. Th«
3. Tim

1
CO

P«
3. Th«l

This was a

Conrt for the

— --yr-'^-'

/
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COUBT OP QURKNS BKNOH, 18W. Its.

w»a

5S^r^^:^»^^ -•-».«^•p;«.t. «nd as ooilateral security for the paj.ncnt of the sai7dopolTh.8ev,do„ofl was corroborated bj other witnosscB.
'"'""P""'

The judgment of th.- Court, holding this instrument nnf « i. u

" i. the Co.,, Wo. a. „„ .|,e prcwt^M ? '"°°'
'

" *'"

/lrcS.S»M*Jfe/i,™iH, for appellant
•'"igmcnt reMreod.

„ Oonil*.
ioo BolldiBK
Sodetf.

^,

V,

COURT OP REVIEW, 1879.

MONTREAL, 30th SEPTEMBER, 1879. \~ .

Qoram TonBANC?, J., Rainvillk, J., Jbttb, J,

No. 472^^
*

r,lfT'""""
"^'^' ^""""'^'P 0/ Actor,,... Felton^ at.Thtt school taxM o«nnn» K« ...„j «. . •»•

"

ig-^"

Hato-i Th..„i. r.

"
'"' """"""fV Acion,vn. reltotia al. aV

mo,,li..»^,.J' °^„.^.'^"' (P'-«TT, T) nn .b.Utl.ofM.,„h.

'\.

/

deposit I "^'^',^'»'"ws»ng the plaintiffs' action.

./, *
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-'; .' '.vr

Oofporttion 9f The principal questions raised by the pleadings and at. flr«>uinent were thAt

*'*ofAot|lI'''* the plaintiffs had lib right to sup at all for the refl#»ery of the school tixes, and

lr«ltouA^»i. *•"*' '*>** S^uperior Court, at all events, had no jurisdiction in the prcnHses, a suit

^\^^r the rccx)vcry of such taxes being limited to the Circuit C«)urt; qIho that the

proof of the municipal taxes was imperfect, the orijrinal coilectioii .rolls not having

been produced^ and that the defendant, W. H. JFelton, was not liable, .under

any circumstances, to pay these taxes.

At tilt! trial, proof wajs made of the public notice requii-ed by art. 960 of the

Municipal Code, atod thkt tlie abstracts produced were true wbstracts from these

' '

original rolls. -

^ The following was the judgment of the Court of first instance:

—

" The Court having heard the pnrticsby their Cfunscl respectively aft well upon

^ defendants', W. H. Felton's, di/engr. en droit pkaded scparatuly ii this action,

upon which /jreaj'e aj««n« /atVc droit was ordered, as upon the merits of this

action, answers in law having been previously disposed of, exitmiiied the proceed-

>-ings and proof of record and objections to ovideoco at en<|uSte reserved, jind deli-

berated ; seeing fhat this is an action for municipal and school taxes, and that

defendants have pleaded witli other pleas a <Z<!A'««c <xM/m<i en /u't respectively

:

*

considering that this action is sufficient in Jaw as agaiust said di/ense en droit,

* doth dismiss the same ; and on the merits
;

" Considering that thisaction is brought partly to recover pchool' taxes, assum-

ins^ajurisdictionin this Court exclusively reserved t(r the Circuit Court, and

which this Courfcoannot (Txorcise; ciiii.-iiJv;riii!i; th It thisbdiiiooof the amount

claimed by thi* action is for municipal tixes, which can bcol limed by plaiiitiffg

only upon production and proof of a valuation roll by thc;n made under the

provisions of the Municipal Code, establishing tha^^^u* of the taxable property

ttB the basis of the taxes and assessments . to be levied thereon, the existence of

which roll they have neither yllegeJ or proved ; Considerin'.; tliat by the said Cod* .

the plaintiffs arc bound and required to make, or cause to be made by their secre-

tary-treasurer, a general collection roll each year, based upon said valuation roll, of

the several amounts to be levied Upon each proparty indicated upon saiii valuation

roll, and that no taxes smch as el timed by this action are levrTibb, duo or exigible

until such collection roll is so made, and public and special notice thereof given

as required by said Code, and that no such collection rolls have boon log »".ly proved

to have been made, and that none such are produced or proved in this cause,

although their pxistence and such notices thereof are expressly denied and put

in issue by the pleadings of both defendants M»-t,lvis cause :

" Considering that the amount of municipal and school taxe^ sought to be

recovered by this action must depend upon the value of thepropi;rty in question

shown upon such valuation and collection rolls, !\nd that the sam^'does not become

due or exigible by action in any Court until such rolls,are prepared and pub-

lished, and special notice, accompanied by a statement of the sums due, served

upon all persons liable for such taxes, of the performanceof which conditions pre-

cedcnt'plaintiffs have made no proof whatever

;

'

" Considering that while the plaintiffs jnight direct their secretary-treasurer to

collect the schoor taxes by thciii so guccTfor iir ttre^ nramrerufxollection

M'
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onbc^ bjr fhe said Code, to wit, without suit at law. tho said ta«, when properly ..daeBeWgtotho .school tnuaicipalitjr, wJ.ich cannot sue by or in the ^0^ '••^X"
tho plaintiffor any other attorney; -

"le uamc oi
ofAotoi,

'^

r,ll^tZT"\^fK'^f "' "«"'""' "'•' P''""' ""'' defences in this cause, the
"'"'"^•"

tiH.tr ' t' *" "*""""' '^ '"«"' ""eg^tionsand nufficient proof
he r right to recover the ao.ount claimed by this action or any part thereofJ^O. maintain defondunfa pJeas so severally pleaded, ftod dismiss' this «tioa

Tho following was the judgment in Review ;— p »»,».

Vlli^f
^'""^ »«fH5"euro sidgeartt pr^scntoment A >/ontrdal commo Cour deRdvs.on,ayantentendules parties par leursavocatsrespectlvementsurleju-^e ' ' '

men rendu en cette cause Iconzc mars 18Y9, par la Cour SupdrieuredudisS
deSt^Fran^oLs, examine lu dossier et la procedure, et ddlibJd;.

'

A^jugeant prealablcment sur les plaidoyers en droit de la demandcresse au\
.

5.nqu.6me pla.doyer du defendeur Felton, dont il a 4t4 dispose par lugement
^ #.nterlocutom, du 26 soptembre 1878, maintient le jugemer final ei ceau^i^^

'

renvoie la dcW en droit duddfendeur Felton. iJtio^deL^n^^^^^^^^ -, ,
"

a<l,«geant s„r les deu, reponses en droit de la dite demanderes.se au deSm T •

i^i^ium;.:::"'^'^^
"''''" '^'^^'^^

" Considdrant que la corporation dcmandere8.se a Idg.dement dtabli et prouve "< '

me de «257.13, ducment et rdgulifirement imposeos sur lea terrains ddcrits en kdeclaration en cette cause
;

'-viiwenin

la demande de la demanderesso jusqu'i concurrence de $.J0.72. cette Cour 1aucune jundiction pour en connaitre, telle juridiction drant attibudc par-i'arti |cic 1053 du Code de procedure 4 la Cour do Circuit exclusivement

:

^ ^
Consid^rant quant A la ddfenderesse damo Clara Lloyd, qu'elle est podr-

.Uivie en ce te cause ^s-qualitd de Idgatairc en usufruit dcs i^LblcatiS. ^

comme susd.t ea favour de la demanderasse, et co en vertu du tesUme^ de^eu

action a ditedefenMeresse n'dtuit plus usufruiti^re des dits Immeuble., ayant

maTmS
"" "' '" ^'''" dol'autre ddfeadeur, bou fils, par ac^e du a

'

• "Jp*'"'''^^™"*
neanmoing que cette rondrfoiation n'apparait pas avoir &t6 enre-

gistrde et rendue amsi publique, et qu'elle n'a^ portdo aja connaissance de lademandcresse que par son .enfilure avec la ddfense de la dite dame •

" Considdrant quant au defendeur W. H. Pelton qu'il est Idgalement tenacomme Idguta.re en propridtd des immeubles i^iposds en cette cause (tel 4i'il

"^,'^f^^^^'f^^^''''''^^^<'^^f'^^i^rossedanie Clara Lloyd, etrM^^
I epniure tf^ dltos dafciiBea et la srodtwtwu^-iifl. ''.»».. ^^^-^^t^n^ ., ,.

*^
V

\

iS rnriBca et la ptodwtwt^de ''acte iieTcnoiroisttonc(u~rm5g-

»'»ii

'£
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t if Acton
vn.

"Itoii At al.

''.rporaHnnof 1878, 611 Gour Inr^rieure et ddpens do rdvinion sculoment, lea dita dtfpons di»-
'

'
-

- traits & W. H. Felton, douiOr, avoont do la dcfcnderciwc, ct Qondanine la dito

d<Sfonderomc aux ddpfinn de lu dito action acuruH oontro olio juaqu'au jour do la

prpduction de la dito pidoo diatraita in Meaara. lirouke, Comifand & Hurd, avocata

de In demandcroflHO ; ,

<* Et quant au ddPrndour Folton, In C<mr ronvoio I'notion oontro lui en nutant

qu'ello a'appliquo auz taxon d'<$colo, main la muintiont quunt au rcatc, ot en oon-

a^quonoc lo oondamnc ik payer 4 la dcniandercwo la dito aoinmo do $257.13, aveu

int<Sr6t Buriccllo u cnnipt«>r du lor avril 1878, jour do I'utisignatiun jusqu'd paio-.

nient, ct Ich ddpcns tant do la Gour do prcniidro inatanoo, quo do cettc Cour dia-

traita aux dita avocata de la dcmandertsso." ., .

Judgment of S. C. rovorscd.

i^ivWff <if; Co., for plnintiffa.

W. II. FeUon, for dciendanta. — —^
- ? —

(8.B.)

COURT OF QUEEN'S BENCH, 1879.

. MONTREAL, 20th DKCEMBElt, IBTO'

•?arnm SfR A,. A. DoRioN, C.J., Monk, J., Ramsa-T, J., Tessiir, J.,

Cftoss, J.

Refina vs. Sir FranciH Ilinckt.

tko B.iAking Act of 1371 required monthly Bfatonicnts of the ivITnirn of Banks to bo made to
t^pG'>V(•^llll^nt,slg'll<(I^Brfhpprp^i•!onf or othrr oHicirr, and tha Ibrra .of return pre-
Bcribflft cWMii hr-iilln'^iini r ivIitrM tin- Jliliilitt.iH aiidasnotj* slioulftbo claimod. Tho
defendant, a bunk prcfldpiit. was tndlctrd for making a wilfully tal^ •nddoocptivo
return, tfo fihify it Mip rotiirn <>on<H;lng_ in llio Improper cla.'ilftcatl\»n of thv as-et*
Knd liabilitira. Ktwf, larijo Hunw borrowed b> the dcfondaut'ii batk IM^ othnr bankn,
and tor whicli <|ppo«U receipts wcm (jivcn, were cla^utpd «• 'lotl^r depoHitH payable after
li*tteRor,on a ilxed day "

;
sooondly, demand untex were clas-i-d an "bills and noteg

diwoumcd and curre-it •
; and, thirdly, over-draflH were also classed as " notea and bijit

discounted1^ current."

Tlio qiiehtioir as to whether the itemit flntly and secondly mentioned liad been impro- •

lleriy eIa°siflod waK a question of fact for the Jury, and not one of law for the Court.
A* to the item thinUy mentioned, as matter of law, an ov^r-draft Is not current, and tha
blaSMiacationbrover-drafts under thelieadlng of "notes and bills discounted ^il cur-
rent" was properly held by the prosidinn Judge to be Illegal.

The instruction to the Jury, that wilful intent to make a (Use return may be inferred by the
jury )|n>m all thecM-oumstancea of the eas6 proved to Uieir satislactioD, wa.4 correct.

4. Where no applioation has been made for a new trial, and the question whether a new
» trial sh^ald be granted has'not been reserved, the Court sitting in appeal and error will

'
ttoit-iiiake an order for a new trial, when the conviction is quaslied. *

The folfoiring oaso was reserved by Monk, J., at the September Term
(1879), of the Court of Queen's Bench, Crown Side, at the trial of Sir Francis

'jlincks for making a wilfully false and deceptive b:ink statement.

" The defendant was indicted under the Statute 34 Viot., cap, 5, sec, 62
relating to Banks and Banking, and wag tried before me, on tho 16th, 17th, 18th
and 20th October, 1879. Tho returh in question waa dated 6th February, 1879,
;ind purported to show the liabilities a^jgactwofilie Consolidated Bank of Can-
ada on the 31 St day of January, 1879.

During the
.
tmLjfiBBral otjefiUona in law were takoa^t«»-th8 rulJBg of Ui»=

Sbld

.^

. 4.,
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HIntk*.

To the St«l«o«n. B.„k, b.l.ne. of . Im„ „l |76 000

ToUiefl.„korCoBmcroo,t9J,640(J,p»,i,reo.ipl) t'MWJ.

..th« .lH»o l«»^ notwi.h«.„di„„ Ihesl don»il Jj, ^ "'' '''™""''

Mo. 11 ""erIi.bll.Uffl not includlrf under the f„™„i„, 1,™^;, . ,.
.°'

tL^'T
'^°'' '"" '»'"•"-•*•»•» .t.^.entld^eZ^

"

>teh«r th«. lo.i», io«miu.h nd.po>it rocipM h.d boon „r.„.Jj k .L

whether Xhey should Dot have been placed under No fi «^,.« »« lu o ^/
.

Canada," 6r under No 11 " nfh„. i- ur .

' ' "® '" *'"'®' ^""^^ '«» *

head8"w4,hlw • !i
""'«' '•'^»"''t'<"« "Ot included under the foregoingheads wh^ last, as. m the case of No. 8. was left in blank in said returni

^
^

«

't otthfliiL.
Jutes ofthe said demand notfes, previous to
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i>r rnineli
II lirk«.

*!..

the Slst Januory, 1879, by tho order of the General ManaRer : that no demand

for payment had been made of tho aanie, or any of thorn, previoos to tho auid

3lBt January, 1879 : that between tho 20th and 24th February, 1879, tho said

demand notes wore difloountod by thoOonornl MnnnRcrand reported to tho Board

of Pircetora at tho neit nipotinj^. Thoao demand uotoa wore drawn a(»nin«t, before

the 31«t January, 1879, but were not digoountod till between tho 20th and 24th

February, 1879, and wcro included in tho statoilicnt under tho hoadiuK No. n.

of tho bank's assets, as " bills and notes discountoJ and current," on tho 3Ut

January, 18'^9.

I ruled and dirootei^ the jury, as a matter of law, that those demand notes,

not havint; been discouhted and current on tho 31»t January, 1879, should have

been, in order to comply with tho law, placed under No. 18, vi«: " other assets

not included in tho furu);oing."

Tho question arising on this head is, whether these deniSnd notes should or

should not have been, as thisy were, placed and included under No. 13 of the

Bunk's assets as " bills and notes discounted and current " on tho Slst January,

^1879, and before the same were discounted, or whether, on tho contrary, they
"'

-hould not have been represented under No. 18, viz: " other assiets not included

under the foregoing heads," which liiat item, as a matter of fact, was loft in

blank in the said statement and return ?

3. It was further proved at the trial, that over-drafts to the amount of $517,

372.92, and not reprcaontod by notes and bills discounted and current on the

3lBi January, 1879, wore entered and included under No. 13 of tho assets of the

Bank, in said stiitomeut, as "notes and bills discounted and current." It was

proved t# bo tho practice in the Bank of Montreal to place under the heading

^fl*;' notes and bills discounted and current "/ over-drafts when they were cou

Icctcd wi^h discount business, but the amounts so placed were proved to be very

small. '^

I ruled and directed the jury, as a matter of law, that tlus amount of over

drafts should have been included under I»fo. 18, " other assets not included under

the forcRoing heads," vfhich Vas l«ft in blank in said statement and return, and

not under No. 13, " bills afc'd notes diwpunted and current,", oo the 31»t

'January, 1879. /
- ^

The question now submitted is, whether in law this amount of $517,372.92

of overdrafts should or should not have been incli|dod under No. 18 of the

assets of the Bant, as "other assets and liabilitioi not included under tbo forcr

going heads," or whether it was not a violation, a deceptive evasion of the law,

to enter these over-dratU uuder No. 13.08 "bills and notes discounted and

current"?

4. It was proved that the return had been prepired by the aocotintant of the

Bank, who pn all occasions had been in the habit of preparing such returns ifl

that Bank, and of classifying transactions under th6 heading.^ adopted in the

return iij question, and there was no direct evidence of any intention
"'''^Jy..

tq make a deceptive stotoment, but 1 directed the jury, as a matter of lafl^>»riit

.. tliey HHght i,.fer-a^wtlfuLLnti..nt,inn from all the fllroumi^tannoH (>fthe<mBff1>rQYed

to their satisfaction prosecution of t
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J'uduCH CI,ambor8, jjontroal, 4 November, 1879 "

ami cdDvictcd
^' """'"""«'*

'*'''""J' '^^''""""d deceptive rcturu

lie«.ucomm««,/<Vf thonr:„«!n
,°°/ "''"'»?'*' "'' *•'" ^"-.ctor (or, if the Bunk

Ma„,.ger, tC S ot
!
'J

• ''•' "^
^^

uh Prenident, ahd by the

classified, and 18 I.eadh r«„rr w . Ih M^"^^^

""'^"" "''"' -'° ""'''"^'"^ ^'">"''^ »>-

Hta.e.„e„t in aZt «„ 1? ";''«""'''-« of a„y willully iul^c or deeoptivc

in- the affair,"^-1 « V ^ ?" i

'""'"' "'^'' ''^ ''''""• ^'""""""^ 4cct-

«:: l:l 2::lr^^^^^^^ r-P-^^-t, director pn„eipai part-

n,.rin

"''^' """^"^^ minager, cashier or othor oflicor of the Bank nrP

bo held .0 have wiifu

1

21 ll 2T '.
"''"". '""'"'^ '"^ P"'^' «''""

«ible for all damages sLra ^dW '^"^ «"""
f-"-"

•'^ -?««- ^

It will be atoole observertl^t tl^^ST7"""^
wilWly falBc or deceptive retu U i^ZtUol T ".'"'^'^ '" ""'''"^ '^

'

«an be wilfullv f,.l»«1 ^ .• • . •
'
*'^^°'"^^> 'ess clear that no return

precis ion, to whiok.

li-Mliii

• .
••'ii I- ru h

lliiirl,.

^

w-f*

i;*

l-:a

m

I

\
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Tt.

-MtT Vrinei*

*

V'*

to rodervo four quiwtions for the oonHitloMlion of tliin Court. It mny not bfi out

of |»lnco for mo to nay hi'ro Unit tho ru'^orvotl oi*i Ih ho ninpic and oltmr that it

1»»» rcntlorcd ourlluty ooiut»iir<ilivi»ly cni»y, mi^l tlmt it offirn no roaiionnble ground

fy tho dofomliint to oouipliiitt of Uiirdcliip.

Tliroo of thoMO «|Ui'HtiiHm nro dirccti'd to oiiqu'ro wlicthcr ocrtiiin enftltm wcro

miMcliHKcd, ornot, uiid tim Iii-t to oii(|uirc whotlior wilfi*l intent onnlKi (^fltlion-d

ft-ou» tho»ciro«iu-«tiino«H of lh« owe witltout diroot tottiiuony. Tlio Brut of tliOHO

qiMHtiunM reforii to oertuin lounH by other bankw, which are roproi^ntod in th*

ro^rn under item 8 oh boiii;; " othur deponitn puyiiblo nfter notice, or on a fii4d

dny." In the roHorvod oumj tho learned Jtfdjro nnys:—" I ru|^l and directed the

•*j»ry, ana maltorof law, thuttho fuot of the ConsolidiiteS Bankhaidngin i^ont

'} instanooR Rrantod deposit roooipUi puyuble on time, di^l not alter the ohataoter of

•' the tran8iiotiaw<, or unko of thoio atnountH depotiu of Hum« which Wcro in reality

•'i(kn», and I further ruled and directed that these loans, ni)twithRtandinp;

'I
those deposit reooipts, woro not lej^ully or justly included, as thqy'^ere, under

' the head No. 7 of the Bulk's liiibilillos, 'other deposits payublo ai|p|sr notio<i or»

' on a flxod day,' but shoull h:ivc been represented under N*|,^ ' aiuounts

" 'due to other Binks in Canada,' or under No. II, 'othof tKlhiHties not

I''
' included under tho forej;oinfe heads,' both tho latter boadint^ being lefl in

'" blank in the said statement and return."

*
I fully concur with the learned Jud^o in this rujing, in so far that it decides

that tho nature of tho receipt granted " did not alter thonitturo of tiro transac-

tions." Ifthe transactijpii w:u» a loan, and not » dcpoHit, assuming that those

'irannaotions are distinguishable, the mere name giiu^4io itis wholly immaterial.

But I must dissent from tlio rttling, ino-smiioh as'lphiqk it is matter of fact,

and not of law, under what heading thcso.aipouhts sbnutd bo placed. It WM
arguol\hat tho form is part of the Statute, und consequently that its interpreta-

tion becomes matter of law. This is an ingcdious contention, but I'am not

aware that tcchaioal word'^, or words used with a special moaning, ttro more

within the knowledge of tho Court when used in a Statitto Jt^an when used in a"

deed, And no authority haa'bcon produced to support suoli a distitiction. If we

were to trftat the entry as a matter of law, I am inclined to think I should bo

induced to arrive at a different conclusion from that of tho ruling, and to Bay

that the entry was strictly correct, and that, within the meaning of the form, all

loans to Banks arc dopo%it4». Su Government loans are stjlod depoaits, and through

tlio eleven items of liabilities we don't find an allujgion to any ' loan" save

deposits. It ocrtiinjy jould not have bccrt placed under heading 8, using " duo
"

in its legal signification. ,

To some extent tho same objection existed as to the ruling set forth 2ndly in

the reserved case, vii:—"I ruled and directed tho jury, as a matter of law,

•• that thfese demand notes, not having been discounted and current on .the 3lBt

" January, 1879, should have been, in order to comply with thalaw, placed under

•'No. 18, viz: ' other as-seta not included in the foregoing.'" I think it should

have been left to the Jury to decide whether thew notes were discounted or

not ; Bnd> from the-«tt«to«ant of fact >p thn eiisft, it appcara-to mo that thMflJMttat;:

were discounted when passed to tlitf credit of the owners, and when the ownon

..--y-^
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had drawn Jhflprocoodi. Oiio vorr aooZt^iriTThr ~^1^Z

only .... thi,.upp„Hi,io„ that the tt*«i Vl 1 '^T^ . ^" *""""""''' ""'^ '» '•

in.lob.,.lno«ofVhe cuHto.no on" ov ,

"'"" *"*'" •^"" "'« f""«""»«

un,Jor headin, 18. "other ZtrnoTT ".,'"'".''"""""• """'^ ''»^° "PP^nM

r ^ -- - bo '^-^i^;^':^ ;;t i:!;t;:'V7''"Vr'--^'^^bur they „|, ,u„. „.. ,„, ,„.„j^^^j to , I 1;^ ':"''''7"'' ""-'<"»«',

amlMKuityuHtotheUHctowhioh
th.. hil . u

'^ *•'«'••« there i« gome

f^undin whiehitwuHoverduubtodthat
I.

^ '^'"'

*
"^"''"'^ -»y cuho cun be

*m.dr„wnbyhi.u,did„otp«r,othebCLVr TC^ 7r': "' "''•""
anoe in „ohun«e ,br ano.he bill ondorld to tl.n 1 '? " ^""^'''''^'^f^
c..«nfin«of the bitt; „„d, though t trkt-rb ^be . J'

'"

T'?'"'
'" * '^^

.'.e hill will bo pa«.d to the llj, ny'Zl o B i "T '
*''.''"^«^'»>'«''"

i« I A . . * "" ^ »• » Aid., poiH) 3i7 AhlinM n i 'j-•I auiQl op.n.o„ th,.t in M.i>.e,.He the "on-.u it w^ ",.; C "''
""'f«'.c»H u.hn.tted, appears to bothat Qibboni & O. L,T -InJ "'"*' °" ""^

bill on K.d«ile ft Uo forThe thrl K^?
^'

? ^^ ^"'' "'^ '^*"™''' °»«h»ngcd

Pjrty in the latter „c"al^;tltrth'tr.r'T' ""' ^ "'''"' ""'' ^'^ P™
*roydpd Best, JJ..iX .^^^^^^^^^^

BaiLy,

-Liutely exchanged by the excha'; o/I^' tiJ^T ''" ''''^''' '"-

^iderahle hardship, for fisduiloWfe n„
"' '^'"»"""*- fho <»«o was one ofoou-

whieh were paid, lid tCt'^^^
actually got the th«« bill, of p|„i..^ifl

theu.and ha'd give„7e«hl;: "" *" ""^^^ ''i^ GibbOns&Oo. drewon

^r^i^;^"^:S.^^ A.»«tteron.w.n ove/

»ion/' and that n,isi:i l:?7 LT^^^^^ ^T^ ^'^ ^""'' --'•«^-

be inferred.
""' ^""" ^'»<''» »""'' wilful intent may

This is substantially the opinion' of the whole Court _^^
*

""•diJUulHoM, ,|„,,i„„,.. . , f '"»'»f<"»l>«nM.moiil,„,dii

«.e ..rdic. .„d L.M . 1M ""BuUn «° °™
"''k'''''"

"" """' "'""'"'

t i^r a diaacni;:

llln«|it

r^JTSoymg tfiit Kb q»i?iion vfas entirelydl^
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1U(iH* II.; lul, liowvcr. flit tlio <tn««nl«»» «.» »•*• M.(ri<i«'ntly .I.i.MKiI lo in.lum l.iiu to

Vfrili<-t <|Un:«lial mill ^li lUtltlo.

<ir Fr»iii-i4 ri"'»,'r¥i> tlioiii for the full Court
HMck*
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-,- «_

r H'. A/.V./uV, (?y'., frtr fh«"pro«t*.iiiim.

If. //. K»rr, Q.C, f-.r lli.'jlffen.i .i»t
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\
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• MONTREAL, Mta DKCKMHKU, «879

CQram Hon Sia A. 4*'5i«"'"«- <»- -^ •
^'"'*'«' •*' "a»"*^'^ Tmsiku, J.,

Cj»ohi»,J. j

" Nm. ll'i andIII.

THHSbllUOL OOMMISaiONKRH OK TIHC wnNHMPALITV OF TIIK TOWNMIIIP

.OF ROXTON,
Knniktirn;

- AMD

I8AUKLLA BOSTON it ai .,

UUPOMDUTi

HiLD - Th.t in II .uH hetwi^o nUppv"" and -chool eoinml«.lon«t. th* laol tli«t tb« r.<e |»)r.ri

art dlwi-ntlenti. «i.d Iho org»nl.illon of • corpor»fton ..f dU««ntlpnt «hool trui.l.'W

iMybeprovpd by f»rt)tl iMtlmony, whiro It In rfldonl Dy rt>c..l|.l« Ibr •choolU..*

grantod by luch dlwi-ntl.-nt e..r|iorBflon In fkvor of inld rtto p.yfm, <«url<i(J • wrl<»»f

yMrx.midby "Ih.T clroum-tancoMhutiiich » oorpor«llon hu rfr /arfo extoted Knd

elilmrd pa> rocBl of Hihool iBxci lu tlmt<«p«elly during m«ny yp»r».

Cborh, J. On the 27th Dccoiiibcr, 1H72, the rcpreuenttttiveaof the late John

Boston, heretofore ShoriflFof tlio District of Montreal, brought nn action in the

District of Bedford ogainst Wells H. Bates, >lrf;tt<fiVaMiVe, the Corporation of

the Townthip of Koxton and the School OomiiiisHioncrs of the Township of

Roxton, to set :uiido the sale of three loti of land in the Municipality of that

Townchip which they alleged hiid been illoKally sold for taxes", being lota No. 11

andthceast half of No. 16 in the Tenth Range, and lot No. 20 in the KlevonUi

In their declaration they alleged that they were proprietors of tho lands in

question-, and'whilepof^w.s.wd ussuch on the 4th of March, 1872, at Waterloo, \h

the County of Shefford, tlie lands in question were illegally exposed for sale by

, the sc<Srettiry -treasurer of the : County of Shefford for pretended non-payiuoi^t of

arrears of taxes alleged to bo due thereon, -and^Wells H. Bates became tho

purchaser for the several specitied prices therein mentioned, amounting in tho

aggregate to $(54.05 which ho paid, receiving from ,the secretary-treasurer

'

certificates in duo form, said lands having ixjcn wrongfully included in the list

of lands in arreur'forJaxofl.

TJiat the sales wore illegiil, the plaintiffs having previously paid all municipal

and school taxes lawfully chur-^nbic thereon to tho proper authorities, and that

there was nothing due for such taxes upon the lands in question when they were

so pretended to have been sdld, although they had bOLMO wrongfully returned u

rtwiniritrnmrBofaiich taXRg .
- ' ^

.

That ever since the year 1858 there had existed in t^c Township of Roxt«j»

\
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Mall

ohool »«.«- ..Vi. I- •

"•"* «>r ••m deooaw bud conUeiuod tO pay hit

^na. W, deoc««o .11 which M- whool o«u.uii«ioo,r. for •aid iLniyn w.lkoew. and wlimof tlie, hud had duo notioe.
*

That a inonth'a notice of Ihclr notion had boenKiwn >
The, oon*.,u,„i,j, o.,„oIudod that tho. ,ala of tho landt In q,.e,t|«n .houldbe declared null, lh« property ordered ,0 be restored to them, and the deftnZuwndemned to p,ij them |500 dumagos. ,

«eiontfai,u

Neither tho Townnhip of Roxton nor B.twplcada.Uo the netton The .ohooldomniiBBioooriabnoniudo a defence
inewhool

;: tt:x;r:'w
'^"" -'^^ -^ ^"^ ---^ «^ ^"« -'^^ ----aera

•

for^-^llTd :; trl "i;!'""^ P'--'!''''»^ »»"» a. the land, must have been aold

'

Tot Mnio kind of Uie«, cul.or municipal or seholoatie, the achool commissioner.

toes and all purt.ea .ntero.ted being put into the ca«.e with the allegation that .
thesbhool taie. had boon lawfully pui^to t1.e di«HontieutU«stees th «l 00

r«,pons.b.lUy ol the action of the seeretarytreasuror in selling the landThis waa, however, rewrved to be heard with the-nierit.

Z^r ^Tu
^""'" ''""""°'"

'" ''"'' P"* «*" ^'"^ J°°'"»tio» which claimed
4^^. m l.ke .j.,n„er reserved, but, a, no damage, were awarded by thTiXment, the point thus ruistd is not now in question.

^ ^ *"

By a fourth plea the school commissioners contended that the, had duir.«pos.d tho taxes fo7 which the lands were sold ; that tho heirs Bo,t^„ i ^

ttn.lrd'^""j;""^
the secretary-treasurer of b^e school !Zi!rer,.ltran.mmed a .Utoment of taxc. due on lands to the secretary-treasurer of I!Township, which included tho taxe. due on the Unds in 0200 hT

tvit: "'r
'""T' ""^ """'^ -'^ Heidt:;s:;

: pCee:ng. of tho townihip nor Jho county councils, nor of those of tlwir 8eore^!„

They further pleaded a rf^en«e«ft/a»f. '^'

In proof the respondents produced Thomaa BVaasard, the secretarv tr«n«„™/
o^eeountyofShefford Van Santfordand Kimpton, tw^ disTtL ?„ IZ^^•f R^xton, and J L^Lafontai.c, who Was secretary-treasurer of the municba^ty

ibiiahiw that la the beginntagof IfeBember,"l871,*«.^retarj-

~
N

I,

'T,..

^
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r-

and
mUmUs Uuctun

'

etftT

f

««"

Bohooi Cum- t'e"««rer, he received from .looc'ph L. Lafnntninej Hcctctary-trcusurer Ql'KoztOD,

teMnarGipalit/^^^''^'^"''^"''"'^*^*''*}^ tlio uniounts due for tuxes <(n the diffeicii't propertieit in Jtoi-*

iMp'oriiuiLt'on,
'°''> ""^ v\tkX wan due or purported to 'be due to ttio hc)ioo1 cbuiuaissionora. It

^was dat«d 13th NovoiuJior, purported to be in coiifornuiy to the asHfituriient rolL

and contuiTied the names ofthe proprictorH in firrear, aiiioiig otIicrH the beint

'

Boston, the different lotn ohargeuble, including tho«ie in question, and the amount
" duo on each. Ho produces an extract from tlio list, signed by theseoretarj-

^trensurcr. He states that, In oonfornii^ with hi:) duty as secretary-tfeasurcr, he

^^ s adverti.'^ed the lands indjca^tcd, and afilit tlicm iii due course, 4thJtfarch, 1872,

Bj»tc8 becoining tlic purchaser of those now in question sold as pertaining to the

hci^ Bbston. He paid Mic price, and l3russard gave him ceirtificatcs somewhat

in the^!|^m of Sheriff's deeds of sale, containing a procin-tierbat of the pro-

ceedings tak«p and the sale for taxes under the provisions of the Muuicipul Code.

Thofi^ounl^ realized from tht^ sal'Os covered the taxes diie ou the lots sold as

per tie statement furnished by the secretary- treasurer of Jtoxton, witb costs in
*-

cnrrcd, afterwards paid to the now appellants, the school commrssionera, for

Noliool taxes ; in part to Beauchoniin, then secretai'y-treasurer, and in part to the

Rev. M. Phaneuf on; the secretary-treasurer's order. The lands were sold for

school taxes and no other.
'

,

Van Sniitford, a resident and dissciilicnt for ' about tw«}nty years, swears to

tho orjrjmization and existence of the disecnit for that length of time, ais well as

the f;ontinual payment for tho same time of the school taxes by the dissentients

directly to the dissentient sehool trustees, qF<whom he had himself been one
' for twcfvo to fifteen years. He also swears to having delivered in 1858 to the

school commissioners a notice of dissent, sigped by the late John Boston.

Kimpton, for many years anotjief of the dissentient trustees, swears to the

sanif! facts. '
.

liafontaine, secretary-treasurer of Koxton, and at the time secretary- treastfrer

of the dissentient school trustees, swears to the receipt by him in October, 1871, <

from Bdauchcmin, the sccretary^tteusurer of the school commissioners, of tie list

of lands in Roxton in arrcar for school taxes, which he produces. It includes

the lands in question of the heirs Boston. This list Wiis delivered in contempla-

tion of the sale of lands, for taxes to take plabc in March then next. .

That in September, 186ti, the plaintiff?*, now iHKspondeiits-, had signified their

notice of di^nt to the school commissioners; that later they hud given auNid-

ditiooal notice, and ever sincp 18^6 they had paid their ychool taxes to the di»-

sentilot school trustees, including their school taxes ou the lands in question. He
produces copy of the notice of dissent served on the school comuiissioners .20th

September, 1866, accompanied with abailiff% receipt for his charges fo^ service,;

the lislTof lands sent him by Beauchemin, scorotary^treasurcr to tho school com-

missioners, in October, 187 1 , in arrear for taxes, and to be sold in March following

« for arrears;; also a copy of the^dissent in r^ular form made by the respondeniK,

the heirs Boston, dated I5th June, 1869, having on it a bailiff's certificate of ser-

vice on the chairman of the school commissioners on the 17U) June, 1869. He
.

*
also verifies receipts produced showing the payment by the heirs Boston to the

"Si.

dissentient schopl trustees oC the sohool taxes from 1867 to 1871 inclusively, dur^ '.

ing al) which time he was their secretary-treasurer.
^
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The rospoqdcnts objoofced to tho organization or statu, of hTI .-
^

»
the dlsscBtiont school truste^i beinz LZZ "'

"^f
"""^ *•»« ^'P^'afon of ach«o,co«.

production of the recorder plS^rthet l'";"^"'
»«'"'"-y.-^itho,t the»^lSS?W^

h«l t*Htimn»« «f »• 1.
»
"^"ea'ngs

,
they also objected to Becondary or ver- ?' *'»" Towi-^W ««,.o., of ...,e»of -,»... .„d»„i^ ,t„^, Ta^ „^.^,,J^ZllHT

From th.8 judgment, the pr6<^„t appeal has been institutiKl.
Ibe appellants now subtmb

:

1st. That the respondents #iould have orowpd hut i.«™ <• -i j .

"^aTrr-"""
°"'^""»°' "»s-^««-J-r^r,,;sr2nd. That their auteurn Krere^JftBentients. ' ^ '

pendents have abuhdantly prov^re S^^^
'^'^ '^ "

aud^r own conduct i^ Lm^^ It of^!, !5 I
^'«««»t.e"t organizi^tion

named the trustees to whom Zfr^ooT^^ere'":: ^^^^^ "TTI
thesetrustce.havo.worntoaotingass«ch,.nd:p«b£cl^^
from^d»sent.ents. incTuding the respondents, for yealLtr ^ T'
When the law, as in the present case, authoriaas the fnL«f;«„ «f . /

Uon, and we find one in «is^„ce cercising thrfLtiofe^i^^^^^^
^Vthe adoption of the charter and t^e1s6mplianco with the Sirprelfniii.nes w,ll be inferred from the exercise of the corporate Z^nddlZfl

their existence as a corporation can only be inquired into by theGoveriSOn ^e second pomt it is ai^ued that 4 bailiff had noquality to Z^
noticeofd^sentibutitg^rvice is proved by I^f„ntaine.andTLU^^
to one b^ing delivered as early as 1858. Again it is Liid that it isZhZZ )by McLean Stewart, not shewn to be authorised, but he w«» tb« hnJ^^Yoje of the heirs, and is shown by deeds which th I^ cLrhat pJ^^^^ t
™«ii u i.M«Hh„jr notice houWiHTheld good, if not repfeJiated • besidM it k-a

'Mi

i^i^ji, .

../,
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iteiiooi Com- which a person was not at liberty to indicate hw own reheious belief and the
inMoncr«<ir , , /,. . . ... ..... . , , .

leHunioipnMty cuoice ol hiB legal poRition as such, nor is it very rational to protend that the

•hip of KoKtoii, rcsponc^cnts must have some authentic form of proofof their religious creed, and

JMiwiu Bcwton of that of their auteura. It is proved that their auteur acted from thfe first as a
•!• dissentient, and that they have continued so to act ; besides the discassion of tbift

/ point is rendered unnecessary by thq ruling on the first.

Ab to the third point : If the school commissioners deny that they app^OTed

%

<r

the sale, or protend that they did not authorise it, this would be an additions

reason for its nullity, not a reason for sypporting its validity. Tlie lands were

Kold in their interest, and the proceeds paid to them. Being warned of bow tbe84;

proceeds were produced, they were in default in failing to disavow the sale, if

they had not previously sanctioned it. But, under the ciroumstances, that Bane-

r-:^^^° should bo presumed. They now support the validity of a Bale which oughs

Jto bo declared invalid.

On the whole it is manifest that the respondents have throughout acted^in

cood fiiith and according to their rights, whilcit can scarce!)' be said that the

action of the ofpoHants has been fidr; they have relied for success on teohnicalitiec,

which in the mind of the Cour); have proved insufficient.

They lastly raise the objection that, when the sale was made, two of the loin

hnd been alienated by the heirs Boston, .and being no longer proprietors, they had

no right to bring the action ; but they were rated as the persons liable

for the taxes on the lots, and while the appellants should not deny the title so

conceded to them, they have no interest in the proprietorship. II' the respond-

ents had sold the lots, they were still liable to guarantee , them against evictions

for arrears of taxes..
'

,

*'

For these reasons this Court is of opinion that the principle on which t1

judgment of the Superior Court proceeded in this case was correct, and that the

judgment should be confirmed ; but inasmuch au tlu; order to restore the laqde

to thepLiintiffs was unnecessary, and might'conflictT with the record of the sales

made by thcTcspondents, the Court are of opinion that 4his order should be left

out of the judgment, and will cause it to be reformed acoordingly ; but as no

essential change is made, they [consider it a confirmation of the judgment,

and consequently award costs to the respondents.

Ramsay, J, Two cases have come up before us, which give rise to a ques-

tion of very general interest. The appellants contend that where there iB adissen-

tient school municipality within the limits of any tQwnsliip or parish, the mem-

bers of the dissentient body occupy so exceptional a position that they and eacb

of them must be prepared at any moment to establish his disseniient status by

proving his notice of dissent, his adherence to the dissentient body, and all the

prooeedingsTequired by law to create the dissentient corporation. There is

doubtless much to be said in support,4iHhi8 view ; but reviewing the whole law

and its objects, I. do not think it was the intent|p'ti of the Legislature to create

an inequality of this kind. So long as there is no dissent, the one corporatioa

exists ; but the moment there is an expression of dissent taking the form reqnir-

cd by law, then a new corporation of a pgbl'o obaracter ariaea, and its mei

bcra acquire a sta^u as fully recognized hy law as ibat of the majority who d»
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not di4Bnt. It seems to me tl.at the existence of the corporation, and the Btatua of .sc.ooi co«-
its corp rators as members of the corporation, ore facts which can be proved oral- ti'MoXluiU
ly

;
and that it ,« not hieumbont on the uorpor.tor, in u suit for taxes by the other ^ulp^rlZ^o.

corporation to prove his notice .of disHont, or tho observance of the forn.alities at- ,..UX.Jtendingjhe formation of the corporation to which he belong.. I would, therefore,
"•

"

confariullliejudgiiientnppeakidfrora.*

Lacoii^. d- aiol»en$k^, for appellants.

Iietfutt\e ,(• Bfihune, for respondents
(H. n.) V " ^'

Judgment of S. C, confirmed.

COURT OF REVIEW, 1879.
-'---—

MONTREAL, :Ust OCTOBER, 1879.
—^ -

~
.

_ .

a./,m.l0H|i?g0N, J..MACKAY, J., RAIl*VILLr,J.. " .-.

,. .

'.' No. 077. ;
;.':,. \ „.

'

Chua*»i vs. Laro,f. and Dam, M. AC. Symes, creditor collocated, and
i>«/)r^e/ a/., contestants. .

M«L« :-Tl.., where the f.culty i» acoordedto the purchwer, in . dPed of «.lo of Immomble* to

rato Of ,^xtc^„ oonte per foot oflhe lot to bo di.ch.rvfd, he imeref, It th^^^^^^^^^
".-. «'-bep,.dJn.dd«.onto.hec.pit.,.t«ud«.eof."x£n:m,^^^^^^^^^^^^ "''""•"'

^hi3jwaiijsyiaion.of.A.jadgiMatJ:fin^
eal (PxpxxKAt;, J.), on the 28th day of February. ISTg^^ismissing'the^oIs

tatioD of contestants of the coU^cution of $977.20 in favor of said creditor in

ttoirofland'"""^
''*''"'"''' arisingfrom the Bale by. the sheriff of .

The.se lotsjormed part of, a larger number which had been originally sold by
'

Henry Judah to Zephirin i)dsormeau, and the collooutfoa in favor of the cre-
ditor for.ued part of the balance of the purchase money which had been trans-
ferred to said creditor by Judah, and for the payn.ent of which all the lots soldwere mortgaged and fiypothecated

; such balance bearing interest at the rate of
seven per ceat. per annum. - ^

» «•
.

^

In the deed of sale from J^dah to Desormeau, it was declared (is follows -
il est convenu que le dit acquereur aura le droit do ' d^harger aucune des 4ots s«s vendus .^paremenl de I'hypoth^que g^nerale sus mentionn^e, en payant

J:r';trdi^^^^^^^^^^^^

eritr
"'""''^"" """

T-^'^i^ '^^ contestants as being the first hypothecary
credito™, according to .^le certifiX of theregi^trar iu rank after the^d Dame'M. A. C. Symes, on the ground that in the deed of «.le from Judah to Desor

7Z11'' T "^ ^* '^''*"'«'«»« ^'^''^W h"e the riglft to discharge any

Jytv^trt?'™''^:'*''
^"""' hypothec resuitin'g from the said deed^

me of 16 cents per fluperficial foot.

-to-disehafge ftt I

*

—
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' Chaun!
. Vf.

IHdiq H. a.
»ym,•^
and

,-^V
..*.'

That Dcsormcnu flubscqucntly sold those two Ipts flnd trnnsforred the balance
oflhc price con.inj,' to him, to wit, $2(10, to MessrH. Ohaussd, Duprd & Co., and
tliat the contestants subnequcntiy beciimo the holders of the hypotheosry claim
under the deed of piirta>;ohieutioncd in the contestation and the rcgiitrar's ccrti-

ficiite. *J

* TTiat as hypothecary creditors Hubmqncnt in tank to the said Dane M. A. C.
Sjanes thby had the right to pay her hypothecary claim on the loto sold and<vbe
subrogated in her rights. • '

That the two lots aqld by the Sheriff contain a superficies of 4444 feet, jwhich,

at the rate of 16 cents « foot, would form a sum of97 11.04. That they tendered
this sum to the said Dame M. A. C. Symes and asked for subrogation, whidi
was- refused, and the/bonsequcntly ask in their contestation that their tender bo\

-declared good and sufficient, and ihat the collocation of the said Dame Marie A.

0. Symes be reduced to thtf; sum, ofj71 1.04, and that they be collocated foV
'

the surplus. " '. ' .'
. ...":i

. .
.

^..' / .\

^ The said pame Marie. A.C l^ytheR; by her answer to the oontMtation, 8aid>:

That at the time of the adjudication to,her of the said two- lots at said Sheriff's

» sale (23rd May, 1878) there was due and owing to her 'under the said deed of

sale and transfer th?,capitalsum oF $10,274.92, and interest thereon at the rate

of 7 per cent, per annum since the 1st January, 1876, whieh would amount to

the further' sum of 11720.25, ^tqiounting together to 4^1,995.17. «
That the said real estate was immediately previous to and at the time of tlie^

said adjudication specially affected and hypothecated in favor bl^said Dame
M. A. 0. Symes under therajd deeds,.,isuw^

"niJBifflMttSfcapTfairrid'in^^^^ by speoi.il privilege of bailleur de fmds, aiid

that the said collocation for $977.20 was and is in ^11 respects right, legal and in

,
oontbi^ittity with the rank and privilege existing in her favor, under saicf deeds
and their registration. ^^

'

The said Dame M. A. (}: Symes further contended that even if she was
legally bound to accept from ttiA contestants the amount mentioned in the con-

testatioB ^nd offneg rMlei thereui referred to, sha could not be legally ooni-

pellei^ (|? aceept the saire under alty oiroumstances without payment to her at

the same time of the interest on kich capital amount at the rate of 7 per

cent, from the said Istday ofJanuary, 1816, untij^the dkte of the adjudication,

and that the contestants wholly failed to pay such interest.
^-

Vt"

,

The learned judge, who ^dered the judgment under Bevievr, remarked as
follows:—"Les inttirdts. forment partie du prix stipule et pour connai^c le

" total du prix, il faut y ajouter les intdrgts. De mSme^ pour connait^ lH

" balance du prix d&^hague lot, il faut ealculer oe prix au taux oonvenu de 16
" oentins par pied/8upcrfi.ciel de la contenance.de oe lot, d^duire Jfe montant
" donutf argent o^mptant, puis ealculer les int^rfits sur la balance restant ; etfe

-
f d^biteur en tfayant cette balance et les int^rSts sur oette Iralance, aurii droit k

'

" \a d^charoe de ce lot partioulier; antrement le d&^teor en n^gligoant de

"payer se^ int^rgts amiliorerait sa position et ponrrait toujoursse lib^rer en

" payant^es 16 centing,j)ffr pied, quand mfime leg int<<r6tBqu'ilauraitlaiss^ aoon-

/

,r

niuler^ exo4dorait ave^ la baiadice du.oapital le montant originaire du'^riz. 11

»*,

^ ,#



> Mj'^i.fr »

''/

,v.

COUBT OP REVIBW, I879. 129

¥

"
n'y . rion dans I'acto qui puisse nous porter A lui donncr u„e telle signrfica- c....^

! / VI.

The following was tlie jdd«ment of the Court of fhnt instance •_ ''^^^

^
:• La 0»ur * * * eonsidenmt que ks oflren m,, par le d it' eon test,,nt ont'^'W/

<<.4 .nsuffisantes en ce qu'.l „•« offert Ic 22 do „.„i 187«, que «oize cntios par """4-
- p,cd «uperfio.ol de lots vendus .„ cet^e e.-uno, p-ndant que Ics int^rfits caleu^aVn
de^u.s 1, 3 do ddccznbre 1874. ju^qa'a la d«te dos dites offres, ajou.ds 4 la .

^

bah.nce rcfc^e due^ur eh^qiao lot *t eo„^t..1^o pour tous les lo.^c««e„.ble, dans
1
acto do .cnte de Henr, Judah a Z. Uesorn.ea«, foment une lie ph. con- , .
uJ^rabie que celle offerte et que la bul.nee du p.ix de ven.e „e p,ut paH.s'en- Itendre du pru seul sans les i„,6rm» qui e„ so„t IWea^oire, et qui doivent Stre

^
poyes avant le c,pUal u n.o.n. do H.ipul;^!.... au eon.rnire ; et qu'onl doit pa^^-Bupposer que le ve,.deur *un.it eu, nans qu'il I'ait ^prU,.ec eL.iremclt, I'inten-

^

foade dioharger upo par.ic do. imu.oubks vend^us o.» consideration d'unenomme moindre que cello 4 fui due sur Kile pintle •

' "

HJlenvoie et deboute 1. ditc eontoHtation, et n,.intient la dite colloc«ion .

neuvK^me du susdit rapport avcc d^pens co.ure les dj.s contestants."

'

This judgment wa^ unanimously coofiruied by tlu! Court of Re'view.

/>.,• „^ *, /„ , p - •^uJgmeljt of S. C. confirmed
, i»«i?Mc .«• CVit/yuer, for contestants, ,

^.>«iiuiuitu.

-»*//*««« «t- «<7/lM«e, for creditors collocated.

..„.—•**"-

— SU^ERIOfi COURT, 1879; ^"^\
MONTREAL, 29th NOVEMBER, 1879.

CVcm Johnson, J.
'

' Perry ^B. Pell, •

And Mo. 313. .

Watfon vs. Thomson, and E. Contra/ \
'

'"^^ "* ^. ^.''*" a r"*
*•' iWOment before judgment U, ImprovWentl, sued out thepirty wlioreem-ct..re «i2«lh«,. right to recover d.n..«e,.

««»"y •»«» out, the

*• in the absence of proof ol malim nn th<. t^mt «» ...

nomln., d.«.ge.. .„dV Oftr,lrtV.« oft^e r„S^^^
8. Where it ig evident that the par.y «uing oat the writbJIcZ m^r.l ,

'"•'*'«••

vindicUve duugea *ill be awarded.
' ^ mallciouEly, exemplary or

Pbb CnaiAM i—There are two cases before.me of the same general charafeter •

.yionsfordamages for i.uing writs pf attachment without p^bablelt:

dait w..o'lT T"'''''*'''''^'^
"' •'""*''•*''* *"»••"« ^«^ Bale, and the defen- ,

•InnVl^^rKTI? *" ^"'" attachment before judgment, an^ took Ala

«^Mpr''"^ *"**•"'*''"
P'J^''"^' the money was pad; and aftir-wards Mr. Porry b^Bght hJB iietioa-to,t<>sl^tli»^ri.>hr^rtfa Jefendani tTOT

tlufl severe recourse against him under the circumrtanoes. The case w«i very

/

/ '

/., -

^'

<.i, 1
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>'«rry v^. rfii;, woU arj»uod before iqo on both aiJes, us to Hic probable grounds for the proooed-

w»ui>ii >"g wliicli U ooiiipl.iincd oj"; but it struck mu at the arguiwcnt tliat it liud to be

^
-.%-

disposed of oii a very plain principle that [ had seen equally plainly eluoidatcd

^y one than whom n(tn'). is more colnpetcnt to define or to illustrate the pria-

ciples_«rf'cfur law. I refar to the ontincntly practical and Heusiblc rule laid down

by Chief JuHtice iMoredith inMho case 9I' Powell vb. Patterson, reported in tho

4th volume of tho Quebec Law Reports. That was a- case whore tiro defendant,

who bad taken the attachment coni||]»Uicd of, Acted prcci^ly as the defendant

acted in tho present one. Tho rescmblanco betwoep the two oases is not only

itriking, but they may bo said to be pqsilivoly Identical oases. *• TKe onlf •point
.

of difference was in favor of the defendant there, and against tho defendant here,

for Mi;. Patterson, the defendant in the Quebec case, hpd no personal interest

whatever to serve, but was acting simply as tho assigitce to an insolvent estate.

' The general facts of the two oases are andistinguishable the one from the other.

Assuming 'the eompipxion of the evidence to bo what was argued bjr^the defen-

dant's counsel, and that this aooount yras ovorduo/ and paiyment had been

repeatedly aslced for, still the oase of the plaintiff there was the same. Tho Chief

Justice 8tate»this part of the ease of Powell V9. Patterson to liave been that

• '> very numerous applications were made for payment, plaintiff constantly pro-

mising to pay, .but failing to do so, and in the month of March, 1816, an aotiou

was institutedW the defendant, as assigneb of Boswell's estate, against the pkin-

tiff. In tho foUowtng month, that being about five months after the delivery ofthe las^

item in Boswell's ateount, the plaintiSbeini^ about togivenpthebusinessofkecpiog

a restaurant and hvk. and to change his residence to a house in the city, advertised

an* auction of his bar, hoteVfittings, and a lot of o!,h«,r goods." In rend^id;

judgmept^ th.e learned Chief Justice said : " It is contended on tie part o^ie
defendant, that a^.thei daim . was long past duo ; as repeated ' promises to

pay it had been broken, dlld as the plaintiffwas selling off without consulting his

creditors in anvway, the defendant hod a right fo swear that the plaintitf was

secreting hip property for the purpose of defrs^tfig hift^reditors." It would be

difficult to state more concisely, or at the same time inore oomplet^yj-^the posi-

tion taken by the defendant's; Counsel in the present case. He said that Mr.

Perry was going into a new. business—Tthat of floriculture, for which he hud

Icobod an extensive property, and that his client might never have got paid at

all, if he had not taken out the attachment and got an order for bis moQey od

-^he auctioneers. That may have been very goo<i tactics for getting his money

;

bat r strongly dissenjb on the< plainest and most logical grounds from its being

any reason at all for,saying that the plaintiff was secreting with intent^tt do-

fraad ; and that is what the law requires before it gives a right to attach. I

might go into (he detail^of this ease to show that the ciroamstances n^ative

the idea of its having been Mr..Porry'B ' intention to defraud any one in giving

np hi6 town ^residence and removifig to Longue Point ; bat I will merely con-

clude what I have to say in the very wfirds ased by the Chief Justice in the

case referred to. Hosays:—" According to ;my view^he defendant acted apon

the erroneoua, but not uncommon, opinion that the writ of taifie y^rrH before

. judgment may ))e used as a means of ctnnp^ing dilatorjpr^ebliors to pay doubt-

:-r^r^^

t^*'

7
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fil debts
;
whereas tho law allows it to bo UHod only nRninst debtors guilty of

fr.ud, as is evident from the fact that, in order to obtain Buch a writ, thoro
must be an affiJaVyt establishing that tho defendant absconds, or is immediately
about to leave the Province, or is secreting his property with intent to defraud
his creditors." '„.

.

As I have been Ruidcd by the learned Chief Jusfifoo's law irf the case of Powell
Ts. Patterson, so I will be -uidcd also by what hi sajJ^i the matter of dania-es
for the. two cases are sin.,'nlarly simil.r. The lourneJ Chief said that in that
case there were no grounds %t giving vindictive damages, and no actual damage

^
had been suffci^ I say the same here : but ho added,' und I agree With him

.

*»«»'«.»'««. ".StUi tho plaintiff.ljad a right to bring tho action, were it ooly for
the vindication of his oharactw.;- The dam.->gos awarded ought at le.ist to be
•uffioient to indemnify him fofthe loss of timo inoident to tho litigation in which

.
he has been involved by the illegal conduct of the defendant." The judgmentm that cuse was for $20 damages; and they are the damages I give here. As

,
to costs, theym a matter of disoretibn. and whore damages above forty shillings
sterling are given, costs, instead of follp'^ing the ' amount of tho judgment, may
be allowed at a higher rate. That- is tho rule I have always followed, becau,se it

'

appears to me tha^ to allow a plaintiff haa right ort his side, and yet to punish
him for exercising it, would be unjust } and that is what would take place if I
gave costs as in a case of $20; so I say costs as^iu lowest class action in this
Court. In Tollowing the law laid down'in Powell vjJ. Patterson the, ease of Shaw
vs. McKenzie (23 L.C.J. 52) recurs to my-mind. There I dismissed theplaiutiff-a
action mainly because he himself informed his creditor there might be probable
oause for ))elieving he was about to leave the country with intent to defraud him
1 he ease of Powell vs. Paterson was not cited in that case. Possibly the report
had not appeared

;

but the plaintiffvirtually contended for the same princi.-le though
the case was not cited. There, however, there was a decisive difference f«,m the
present case. The intention to leave was admitted there; the secretion is not
admitted nor proved here. In Shaw vs. MoKen«io the leaving being admitted,'
the onjy remaining ifcint wasthe intent to defraud ; and as to that, the debtor,,
insteadofspecifyingany time for his return, only said his creditor might gi?'hw money the best way he could, which wis much tho same thing as sayinglis
mtentiou was to do just ^ he pleased, without regard.to the rights of the cre-
ditor who might therefore never, get his money for years, 'nor perhaps at all.

^

The next ease is one in which I am afraid it must be held not only that the
plaintiff's riglft of actioa exists and inust be maintained to a nominal amount, asm the case just«disposed of, but it is one in which there are circumstauocs of
considerable aggravation of the act of the defenaant whtcR is now complained
of m this^rcsent action of damages- by Mr. Thomson; Thft defojidant Mr
Watson -had long been in Mr. Thomson's employ,' and in oiroumstaoces to
which I will not further allu4,e than to say that the treatment he received there
ought to have inspired gratitude on hi, part, instead of prompting, revenge.

-
When Watson left the incidental plaihtirs employ, he sued him for a halan^ft nt^

VnTtj T». Pel
and

WaUoa
1*.

ThoniMa.

iMwered thai wEilo ¥e was there, a larg* sum of money had dis-
appeared froitf the safe, for*hich ho w_a8 tesponaib|e. While that case was pond-

--3^

A

/
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IVfry »«. I'l-B

•nil

W»iMD
T*.

TlianMon.

_y

^

tMj^, WiitHon ttM)k the prooocdiiif( iiovf ooiiipluiiiutl of, uiiil the two cawjg were
uiiitod,.unil it Ih by wujr of incideiitul iluiuuiitl iu tho atttohmout ouao tbut the

pi.)8»nt cluiiii for diiniages U iBudc, It ia auswored by \VutM)ii to the effect

tliut ho had reuHOimblo and probublo ouuho. Ol"c'juriw, tlie judgment lu WatHOB
m. rhoiiiHon, whioh a^ava the ^vnuor liJ3/waj;t'8, and rejected Thoiiison's plea

of oiinipeiiBatioH, founded on the diwippoarance of his money J[hrough hid

««rv..nl'8 alleged ne<,'li^'ence, id i-f»jii<l!mta for mo; but I cannot 6towo my oyeii

to thof^rounds of that;|udj5mont, ono of-wliioh vm that Thrfnisou wan to lose

his money, and tlio othec wis to be ab.solvod, because there had been a constructive

»r/M/«c on tho pnt of Thonj.son, whoso conduct denoted that ho had condoned
his servant's act, and had kept him On iu hlsumploy afterwards. Such, thi-n, Was
the position of tlic purties when this strong remedy was adopted by*Mr. Watsou
a^iinst his late euipiiyor. Tiiu juJj^.uoiu iiad not at thit Mmj boon given, and
the thing was in litis|)endeneo, wiion Tiiomson advertised) a sale of manufactured

furniture; and upon tiiat fact alone Mr. Watson.made the affidavit requirfid by

law toobtain'the process ofaltaohment before judgiiiont. I ought to add, how-

ever, that at this time (iij April, 1879) Mr.Tliomson'a ctfeumstanoos wore
proved at the trial to have been embarrassed. Ho Was in arroar with his rent i -

and I allowed the evidence, not witiro/it hosi^tion, however, beouuse hwfl ©f

credit was one of the grounds on which damages were asked : but I pointed out

then, and I repeat now, that Thomson'^ temporary want ojTmoney was do direct

ground for taking the «awte arret : on the contrary, it was rather an aggravatioB

than otherwise, if the soiauro was made without legal grounds, for the law has not

Baid that you can seize a man's property because he is hard dp for money : but l^
cause he is a scoundrel—or^ if'that term is too strong, I will use the terms of the law

—because he is " secreting his estate for the purpose of defrauding his creditors,"

which isclearlytlie act of a scoundrel. It is proved that not more than one-halfof tlie

manufactured furniture was to be offerq^jbr sale. The stock was wort^ 936,000,
and in Wuteon's own handwriting ip the hooka there was a surplus of tl4,000,
after allowing for debts and shrinkage. This sale, too, was largely advertised, as

it had been Mr. Thomson's custom to do for several years, to the knowledge

of Mj. WatsoD, although an annual sale bad not taken plaoe for tho two previotut

years. In thb state of fact's I am called upon to say whether Mr. Thomson is

entitled to damages fromihis former book keeper for taking this process as he di4

against his former employer. I find, then, that he took i~( without reasonable or

probable cause. It appeahi to me to have been a vindictive and a cruel act ; its

consequences, according to the evidence, might have been much more sprioof
.

Ihan they were, if it had not been for Mr. Thomson's high character for

integrity. I cannot overlook either that Watson swore in his affidavit that he

had been informed of the facts he swore to, in order to get his seizure, and he

hag brought up no evidence whatever"to show that such was the.oasc. The blow

to Mr. Thomson's character and qredit among those who did not know him

well must have been serious. This is proved by the most respeot)}ble testimony,

and if r adopted the estimate of damage of some ofthe most respectable persons

in Montreal who have testified, I should give Very heavy damages indeed. As it
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.. 3|#««d to Rivo MubstantiaNomagoii, and myjudgm^t i» for the inoiden-
liii plat^tiff, 1^50 dumogcfl, interortw^osts. '

o.E% ,. „ .

^^
• Judgment for plain tiflfe.

BethM&^<iStBethune,roTPotTjr
..

T. ^Jktfer, for Poll. <
'

^
F. mjf^rill, for Thotamn.
Ihtchinipn & Walker, fof Wataoo* r

COUR DUBANC DB% REINE/ 1878.

ir'^

MONTREAL, 18 SEPfEMBRB 1878.
,

aram Doriom, J. C.,.Monk, HaubL, TkasiiBfit Cho8«, J J.

josbph basconyv^v
'

(Di/etrdeur en Cour de iyremiirei^atana:),

Appilamt:

LA COMPAONIB DE NAVIOATlbiV UMON,

(f>e'nanderet$e en Cour de premiirc itutanci),
'^ y

. A iNTIHil.

*
»M ^JjmNNA.Br"'

^''''<'"«'*°'^"«''-Q"AND OOMMENci L'OBUGATION

Jiraa r-Qoe le. .cHonntlre. Inoorpor«« par lettc».p,fonte8 «ont ceux nul y Mat iloniin«f .inii au.

Le jugcmont dont% appel, a dtd rendu par la Cour Supdrieure du dietriot

J
MontrH le 30 "ovembre 1876 (Johnson, J.) pour $500. montunt de

^
au actions de t5Q chaque, sousorit, suivant la ddolaration de riptim^e: au
tends social de la dite oompagnie intinide.

'

A cette action, I'appelant a plaids par trois ^ccptions et unodi/ense en/ait.
'

18w"'.tL? ""*Pf"'' '• «~»'J« «t '" troi8i4,^^<5t^ rtnvoy^es, octobre

Zt:JrvTu' "'.'L™'
'^Po»«eB en droit suivSftle principe ^noncd en

Jettn^atentes apparfennent exclusivement 4 la couronne, et ne p^uvent «tre
mtent6es par un partioulier.

jugement final. Par cette premiere exception I'appelant alldgue

:

iju il n'a jamais sousorit au fonds social de la compagnie intiiiiAj ; -

,

Que vers juillet 1874 deux ou trois cents personnes ont sign^ un certain
documenVdans le but de former une association sous le nom de « Compagnie'
de Na«grftion Union," avec I'intention de demander des lettres patentes d'in-

- corporation, et d'<?tablir upe ligne de bateaux 4 yapeur cntre Quebec et Mont-
»al, maig-quo wtte c>'™""""" »'»r t—i,?. ,. ,. , . — -^ .- —-

.

oertaine compagnie,

Wafa

TUun

B'S jamaisStdoiiganis^e^iincorpor^, et qu'upe
portant le pom de " La c(}Q^Rie de Navigation

^

1 ¥,

m
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JtMSUiiy
•IU Clo. d<-

N-\Tlnii»ii
UiiTou

tJnioii," ot coiiip«iiiuo do trcizc uiunibres Houloinent, ot drtntrappolant no forntKit

pim piirtio, <it<J iiioorpordo on noftt 1874, vt queoottoconipaf^nio, qui out cnli^re-

iiit'iit (lifT^^ento do collo \ laquollo I'uppolant n Hounurit, cot riiitimi^c gu «oll«

cauRo; ot que bI cetto cooipu^nio cut on poHHOHiiion du livrcs ct doouuiouUi nur

lomindi riippulaiil u Hou^orit cllo on onf en poNMOHsioD illd^uleiuunt.

li'intiiiidu pur acR repliquos o( rdponiics all<<)<uuit

:

Quo I'lippulint, en Houiuriviint nu lbiid» Hooial originairo do rintimvo tlor«

on voie do formiition ut rooonnao ooinnio *' Ln Cotupnj^nic do Nuvi;i;ittion Union,"
pouscrivait ot cntondait soiKoriro au CondaHooial do riiitiiii«$it, ct quo Ioh troise

ptTHoniies dont parliiit Tappolunt, on obtcnunt los lottroM-patoiituH inoorporunt

i'intiin<$o, nj^inniiioiit pour I'uppolaut ct pour touu loa uutrea uotionnuiros ei

fi')u.'<<M'iptoHrH do I'intinide.

Qito I'uppelunt s't^tuit dcpuiii rcconnu commc I'un dca actionnairea dn

I'inliiiioc.

I/api)ol:int n souniifi qu'il no pouvuit fltro actionnairo do rintinii^c aTant

i'i'p(i<|iio do I'incorponitiun it nioiuM quo loa Icttron-patontoH na. lo connti-

tuashi!iit tcl. 8oit dircctunicnt ou par iiuplioation
; (i^iTuppclant n'«5tait pus rcconnu

cnnitiie /oliotuuiiro pur lea luttrcs patuatoa du (> noQt 1K74; ot quo I'intinj^

no pouvait prt'toxter nuoun nolo dirccto ou indircoto do la part de I'appolant

tcndaiit tik Ic coniprouiettro ot i, I'inipliquor duna Ics uijtci* puattSriuura aux luttroH-

liuteutcs. 'S V

A lu preuvo, 'rintini<fe a produit los IcttrcF-patcntoa ot un certifioat du

8Cor(!>tairu-trdNork!r do lu coitipajjuie oortifiaut quo I'uppelant <;tuit acti<mi|^irc

de la cbn»pagnie. ^ .

Lo 8cor4$tuirc-trdHoricr ayant 6t6 cxumind par I'appolant ot iStaot Ic aeul

t^^uioin cxaniind dana lu cauHC, a ddcluriS co qui anit

:

" QucHtioD. M. Ruscony eat-il aotibnnairo ?

" Kupunsc. Oui, luonstcur, il cat aotionnaire pour dix actions do cidquant^

piuatrcs cliuounc, qu'il a aouacritca aviint 1' incorporation do la coinpagnie.

" Question. A-t-il rooonnu dovaat vous qu'il <Stait actionnairo ^.

-" Jtdponse. Jo iio mo rappollo pas qu'il I'ait rcconnu devant moi." •

Lc jugement cat conimo auit :
— '

;

"

La Cour: Ac. ' • '

" Considdrant que I'uppelant a prottT4!! qu'il n'a paa 6i6 actionnairo dans ]•

Gompagiiio de Nuvigutiop Union," inoorpordcTpur icttros-patentea da aixiime jour

d'aotit 1874, 1'intiuidc en octto otiuao, ni lora de la ditc incorporation, ni depuia,

ot coiiaidcrunt qu'il j a crrcar, etc. * *
" Cetto Cour casae et annulole dit jugement, etc."

'
-

, „

'

Jagcment infinD($.''

JDoutre, D&utre, liohidoux, HutcJiinaon & Walker, avocata d« 1'appelant.

Jitti, Beique 3k ChoqUet, avocata de I'intini^e." .

. (J.L.M.) - -. -/--.-- - ' ,- ,',ry^'- .- ,.--- '-•-:'

' /
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MOffTllKAL, I7ni /ANUARY, III78.

, Coram Papinrau, J. ,

No. 501.

' ^'"''''' " ;^»« ^' «««y«« Jacque. Cijirtiev ft al

WU.OOO d argenl ,u die . ..unci »u« (teiiiundciiM pour nohcter A^ lw(»^«T

:::s^:rrrf !?•'"?'"""""•"'»•. •-p'*'""^^^^^^^

Qu'afin do oontraindre les demafiieura A se\*iiiw«, J- i t... - .

««io..Mro„t™d™,iU„,|.d«l,i r4 ^'
'" ^-Hk-M"' l«"r. d,t«

T J '
""«««» "MM le d6lai de30 jnnni d compter dn 28 do iuin l«TRLea dca,andcu™allA«ue„t que la banc,uo n'a a«cu„'droit^„ VerVde^banques do fu.ro octte v^nto sommalremcnt, et quo I'avis 'est 11^ont ddjii souffcrt un dommaKO do $5 000 -

'

7
i if»!:^:!r3:tii? Ir-""* • »"-•"' ' '^^ ^ '"-p-' .'

UllM(|iM

dojiun 18T6.

rertji do la loi •!,

I^pl, et qu'ila

,

*

1

1

•i
•'I

\

' y-

MI.*U,yd,.*,,i.||.„„„.ert.n.»r.d«d.™.d.u,;;rZ,
s^ain 1876^

*M
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\. ..-

X.

1 *1

•t •• . »u monUnt dt) llO'i.tNIO |iour leiH|unllt)M clla M'iSUit fnit trannport«r, miqum lurtM

Bm<im eollaUrale, dc* aetintm dann la ditfl coiu|iagniti qui aoiit raoonnuadttna U loi M
'dana l« ooniin<>ro<) poiiidio " offtsla public*," et olio i« pr^tond en dntU do •(#•'

vondro flommairoiiHMit.

LfM partioa ont ttdiuiN pnr^orit, IMulianKe dua lottrea prod uit<>N par lea doman-

deurit ct le fait <|u'oll(<« onl it6 ^otitxm par ooux qui lea oot aigiitfrt, et reyuca fmr

ovuK a qui ellea otaient udrcitiMfoM.

II r4flulte do oea luttroa quo fftO.WIO ont 6t4 avuno^ aux demandoura, 4

^' DiOine loa doniera do la bailquu Jacquea Cartier, pour lusjiuter dea parte ou

uctiona dana le fundx capital do cottu dornidru, n*eo lo oonitonloinoat dea diroo

tpumdo In ban(|uo, aux turuHtH <Ic l:i lettro do rusuuiMaiur, inuia wina le conaon-

teuieut dea niliiiea diructeurM Huivuut U letir« de IVduiiuiatruteur teuiporaire

de la banquo Jiioquoa-Carlior.

OoAinio ni I'une ni I'uutro dea' prtict o'a produU de rdiiolution dea diroC-

teura autorinant oeti achutH (|u« lu lui na perniet pua, oette prouve eat cooaid^r^e

oomilie inMuffixanto pour <Stublir la roaponHabilit^ do la banquo ellc-niAaie.

II eat all^gU^ par Ioh doumndoura <|ue la bunque ao pri^tond loiiV ordttncidro d'uoe

biilanoe de |10'4,U0U qu'ila diauot Hujotto & Otre'd<Sbuttu«i, niuia qu'ila n'ont pna

ni6 exprea8<Siuont. Cctto delto doleur jurt oat done pr^suui^ tt|duuHe quant k

la d^uiMiun du prowint litige. r ^4\^' >^

Loa dcniitndeurH. pour obtouir h muiiun ci-de9HU«, ont donn^ ooinnie auret<

col1ut<!ralo tk In ddfoudcrexsitt don action!* dmiH la b^uquo do MoDtr^al, ^uua la

buuquc dea MarohundH, dana uno conipuKnio do nuviji^tion, et onfiu le^ parte

CD queation de la coliipagnio do8 oliurs urbaius do la eM dor Montreal.

Cea derni6rc8 oouloa ayant 6t6 uiootionndea dana I'aotion, noua a'aTona poa k

Doua occuper dea uutrcs ot purticuliircinent don aotioua dona Iva banquea qu'il

eat 6iprowM$uient poru)i8 aux autroa bauquoa d'uoqu^rir OQUtuio aurel^ oolla-

tirale (34 Vic, ch. 5, aoct. 51.)
^

,' La scale (|Ue8iiun k diStcrmtner eat doifo oe11e-o! : La banque Jaoques-Oartier

^••t-«lle le droit do vendre aommairciDent lea actions dea demandeuni dana la

, eompagnie dea olidra urbaios, a|>b|a uu uvis donnd. par lettre, au moina 30

.

joqra tiyant ^o les vcndro, d'aprdan soot. 51 du dit«ote ?

~ En pjaidaatjeur ounse les demiiitdeara ont subdivia^ cotte quostioo et I'ont

poB^o odmnie suit : lo. Loa aoeioba de la ootrnpagnio dea^^hars urbaina aont-

elle^des effets publics de la ProvinM, aux termes de la dite section 51 ?

2o. Si ces actions do sent pas des effets publics, la bunque a-t-elle le droit

d'en fuire lo couiineroe et de k>8 vendre, de sa propre autoritd, aprte i^vis, oa -

doit-elle les fuire vendre par autoril^ de justice ? \

Panq le lungiige l^gal, on entend, par effets de oomnierce, des titres de pro^ .

'" pri^ttf ou des titres de cr^ance trunHuiissibles par endosseuieiit, ou par traditioji

4e la main ^ la QiaiD, oouiiue les billets ik ordre, ou au porteur, les lettrc-s de

ebdUge, les bons ou debentures des gouvcrnementA, des corporations niunioipalM^

^ 6il autres corporations et ooiupagnies autoriseea par la loi A ^mettre des obliga-

tions, Icttres de gage et coupons payables ik ordre ou au porteur.

D'upr^s notre i^j^islation on [Miut distinguer trois glasses d'effuts de commerce,

lo. Les effets privea ^mis par des particuliers ou dies corporations, sur la garuntie
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deaoorp. dmottant oos bon« «„nfc ton..,
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•' fl«d«Witct Hi

,

•n.

i

.(

i-ote e«t ivitorUif a la bourne, Hoiit coii«Wdr(Jes conjino effcts publics. Cola b'cx-

plique puree »juc ccs actionH sont or<iinmn:ment ik ordro o« au poitcnr, Kn

Canada, au contrairo, les uetioiw do n08 ooinpagnics ou Bocietos indu8triellQ«

QU finaiiciores no Bont tranHferablcB «|U0 par actcB cutrdi sur IcurH r^j^istrea pri-

/v6)i. Au nioins jo n'cu coiinuiB p;iB dont Ics aotiops soient iranHiuiBBiUes par

BiDiplc o.irdosBCUielit ou pur livruison do la main H U main. Un tri^s jp^md noui-

brc, ccpiiidant, ont, p«r lour cliarte, le pouvoir d'^mcttre des bong ndgociablcs

dc cotte niuniOrc.

Qaand mOinc nous pnurrionn coiiHidcirer comme effets publics bss actions de la

conipaguie des chars urb.iins dc Montrdul, la 51e section du statut 34 Vict., chap.

5, no Ics a pus dt-sijjiies p.ir cgsViot*! " effots publics do la Puissance, des Provinces

dc la Grande- Brctagne, ou do Tetranger." Si le IfSgislateur avait cu rintcntion

deleB^^fefsiiiner par ccs mots 'il n'aurait pas d^siijnd nomuiemcnt et immo-

diateiuent auparavunt, " Ics bons on debentures des corporations m&nicipaleR

ou uutre«," qui pourraient, plutot quo Ics bona do oetto conipagnie, ctre consi-

d<5re8 cotaihe cfifets publics, Nou, ces derniers tcriues ne sY'tcndcfit qu'aujj cflFcts

publics emis par lu Puissance, par Ics Provinces, par la Grande-Bretagne, ou

r^tianwcr, comme gouvernouients, et, non aux effets emie par des corps ^implement

antoris^s par ccs gouvcrnuments a les emettrc. _ -

II nous rehte la secoude question : La banquc Jacques- Cartior et nos ban«

qucs en general, out-clles Ic droit de pietcr sur la garantio des jictions de compa-

gnie ou corporations ou socidtes pat actions, ct de veudre cois actions qu'elles ont

prises en gage lorj^quc leurs er<5ancc8 ne sont pas payees ?

L'urtiele 1971 dc notre Code Civil pose comme rigle giSniSralc : " le crdancier

ne pcut, ^ d^laut de paiement de la jd^tte, disposer du gage. II pent le faire

saisir ct vendre, suivant Ic cours:ordinaire de la loi, en. yertu du jdgemeri't d'un

triblinal competent ct etre piyd par prefiSrence sur j&Jes deivers' pr^l^es.

" Neanmoins cotte disposition do 8'<St«na pas aux banques rclativcment aux bois

"qui leur sont donnc.s en gage conrormduient aux dispQsitions de I'acte de la

" 29ine. Vict., ch. 19." < ^ „_ _. _ -^^ _
II ajoute : " L* creftincior pent aussi stipulcr qu'a d^faut de paiement if aura

" droit dc garder le gage." ? ^^
v

La section 40 dc la 34 Vict.j c)iap. 5, aprfis avoir dnumerd iOi affaires que 1»

banque ne pent faire ni directement ni indirectement, dit qu'elle ne pourra " ni

" s^engager ou 8t?e engagde dans auoun commerce quelconqu&, si ce n'est dans

"celui des mati^res d'or et d'argent, des Jettres de change, de I'escompte dc«

'• billets promissoires et des effets ndgociables, et dans (ellet 9ntres opiratvont

" gui concernent en giniral le commerce de banque." 'V

J'ai vainement cherchd dans les chartes d'incorpoTatipn cle nos banques U

Wgnification d&ces derniers mots que je trouVe r^p6t^ ^s un grand nombre

de ces phartes. Je n'y ai trouv<S aucun indice qui piit me jwrmettre d'en con

Btater la signification precise, etj'ai eu recours ^ QrHnf^on "^nksand Banking "

.., et i Mors^sur le meme sujet.

Par le premier, je vois qu'en Angleterre, et par le second je vols qu'aux HJtat*-

XJnis, les banques rcgoivent, comme surety collat4rale de leurs p^|Sta, les actions

it-indttfltfieHw; Ellea-w- fenVtoaBBportcr oe^act'
"'

V^.
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/

a"j
Igur 9jgt4 donn<LflBt.4!oiiiptetem«rt

Trreguuer et iil^gal.-iriwli^s juge 4 propos
^^^

que. do fuire^ur commerce, i„,l.>eoclle-oi avec as^ez de d^Ml En 18C6 ^Tk Congr*, dcB Eirn^,, „y«„, 4 ^.terminer, pour l^ fi„« d„ revenu .„ d ieu
' -"- °^-

<^Z Tot T?""'"!
"" "" '"'"'"'"' ^ ''''»""« »" «J^fi"'«on suivante -

a place of bu«.ne«r where crcdita are opened by the deposit or collection oV
'

\money or currency, subject to be paid or remitted «poadruf7rcck order

Morse, on Banking, p. xxxviii,
'

'
,

oc,<5.e, en fa.t unc banque ou «n banquier, il „e pcut pun.Jtro otran^e ouW
de banque. Le pre# sur actions et la reception d'actions dans le but de les

de banque. J^Ucs sont done permises i\ nos banques.

n.e!rt7 7'
''"""' ^" ^' '""''* "^•^*"'"^' P-^"-- •«<"-<5ai'cier, d'obtenir jugo-

ment aux bo.s q„, Icur sont donnds engage. Nous devonsdirc qu'elle ncs'^t Idpas d avantagc aux/«ct.on.d^ foui. Ulal io toutc auOc banque, „i „ux bonsou debentures d^ corporation's municipales ou autr.s, ni aux eL pub ie^ de

daoTsi'
" Princes.de. la Grande-Bretagne ou de I'^trangcr^

dan la 51me section de notre acte des Banques (34 Vict, ch. 5 ) 'Cetto ^position ne s'<^tend pas non plus auxedreales, aux denrdcs, .'ux ma chanTJniaux au res articles repr.sen.ds par les reyus, certificate, spdifications et on a L»en.. dnumdres dans la 46me section du mfime acte, lesquels eerdales denrle^mrehandiseset articles no.banque««>ntautori«desavJresommair^
1 remettre 4 leur prof»idtai.^ tout excedant ^u prix qu'ils auront rJlr ^ enBUS du montant de la crdance assurde par ces gages.

II parait done asset clair qu'on na pas voulu a-ssujetUT^banques aux lon-^eurs d un proems et d'uno execution judiql^re pour realiser leur« gageJe„ .

Ltl etl7 T^
""""'"*""" '^^ ^^'^'^ P"'^« «* publics donn/<^me

StilT H i""*^""'
P'"''"* '*"'''•'' •^"««-"'«'"««^ ««t Plut6t exempIairequT

^en Etcf'ntr
"^"

'f
^"°" qu'eliespeuventainsi r^iijsomm^.

av»t r^'f
^''°' ««'»« ~«8e ^blit que presque toutes nds banques font dea

riTl '" ^^T? **"*''""" *^' "''^ ''""P^'S"'- «« «««ociations incorpor^es, etque eelles qu. ne le font pas b'co abstiennent par defiance de la valeur Tduale deces actions, et non parqe qu'elles doutent de la Idgalitd de ce genre d'affaires.
Lea demandeurs prgtendent que Pavis qui l,>nr

en quol consiste

ST

%
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jMqttW Cartior

S^d«i«t.i.. ootte irrfgularitd ct oette ill^saIit<S. AU reoonnaUsent avoir eu I'avis par lettro

u, Banque et la loi o'oxigo pns autre olioso.
""""'

^ ^L action est lual fondde ct ello est renvoyoo aveo ddpons.

. 9 Action diBmiBsed.

a; liarnanl,^ pour les deinandenrs.

Aaroj^r <fc dfobemk,,, pour la ddfcndoressc, la banquc Jac^luc^-Cartior.

(S.B.) X ;

,

-^—
'

"^
" ^*

COURT OF APPEAL, 1844

*•

MONTRBAl., 13th JULY, 1844.

Coram Hon. Sib Jamks StuaRt, Ch. J.. Bowen, J., Panbt, J., Brdabd, J.,

MO^DBLKT (D.), J., FLEaqHKB, J. _
No. 30.

HAMILTON IT AL.,

AID

GHRISTIB,
\

ApraiiiAHTt

;

RgSPOJIDBNT.

, -That whoro th« proceeds' of fal« of an immoveable by the gherlff are insufficient to paj «i»

cuL^ rfull of two. rival claimant.. having the «rao kindof prlvlleR.Xnaraely. the one

for rrcarn of"«».«« rente, accrued prior to the m-ati, of the grevf cte mb>H,ntum, and he

other lor ^rrear* accrued rinoe). the proceed, hall be divided pro rata between the

claimants according to the araouuta of their respective elalma.

Ti.i. was an appeal from a judgment rendered by the Court of Queen s ^nch

for tl,c district of Montreal, on the 17th of June, 1813, Vallidrcs de St. Rial,

Ch J., Holland, J., Gale, J., Day, Ji, in the case No. 224, Chrjstie vs. Trudeau.

The appellants were the executors and universal fiduciary legatees of the late

Napier Cinistic Burton,. yho had J9cen seignior of the seigniory of Delery, as

qrevi de gubstltation under the will of tlic late Gabriel Christie, and claimed to

be paid by privilege t1»e sum of £13, ou^f the sum of £22 8s. 8d., levied by

the sheriff on the sale of an immoveable belonging to the defendant and situate

in the said seigniory.
" ,.-••• i

The respondent was the appeU under said will, and had a claim for seigniorial

dues accrued since the dcath.of Burton, exceeding in amount the balance of

said proceeds of sale, and he consequently contested the claim of the appellants

on the ground that he was the actual seignior, and entitled to be paid by pri-

vilege the full amount of his claim, before anything could be awarded to the

appellants. *^
t> i

The following was the judgment of the Court of Queen's Bench :—

"The Court having heard the said plaintiff and the said opposants by their

oounselupon the opposition and moyem of opposition of them, the sajd opposanto,

in their said capacities, iand the contestation raised thereon by the said plaintiff,

and having examined the proceedings and evidence of record, and seen the

admissions given by/tfce said plaintiff and opposants respectively, a^^ upon the

: whole dhl^ deliberated : It is considered and adjudged that the slim of £22 ft.

S^urrenlieoney of this province, levied by the sheritf of thirrisirlot under i

-V- - . ^ .!
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writ of Fieri Faciat de Term issued in this oaose on th« 1 9#J. A ^r

William tf Kit in th.;: .^f '
"^"^ v^P*"^"*"' ^^^^^ ». HamiltonMniiuam n. &ing, in their said oapacit es bo paid a like nnm nf ^ii >> !j

beiDgtheotherhalf of thesaidsumof £32 8s. M" '"'» ''^ ^" *«• 4d..

;

The following was the judgment in appeal— • -

p™p«i» a/4:u,^;r:r::!.tz."°"™"''''^ ™^«.. i»

" An^ •JfiBLT ""^ " hereby reversed

:

^^~.. .. . P...S;t: :;i';nro,r.i-;z^^^

appeal m tbisbause."
^ P"^ ^^^" <""» "^sts on the

TTm. fl«<i^/ey, ^.C% for^W,ndent.
(8.B,)

-w".. .

'<&'

COURT OP QUEEN'S BENCH, 1879.

MONTREAL, 22nd SEPTEMBER, 187^.
,C.^ HO. S.. A. A. B0.0. 0^, „o»K, ,, W,>., ..,.„, ,,

- • • No. 45.

- >i SCOTT BT 11., f
^

AND APPitLANTS;

PAYETTE, ^.^
. ^

balJ^'.; 1 'i- •

•'^"'•'^^»e «'fltion l^ln^m<4-

^laafe>dteapi)elanfagl«5-oaiailce sur le pnx de constructions qu'il a faites nonr ^nTj"^pw Ajrit.
» 4" " « Mites poqjr elles d'ap|As ^n contrat

'W

. M
V ,(

"

Wf:
'f—'
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atoltattl,
and

•^

Les appclantes ont r($poqdu tit octto dcmande : lo. Que d'apr^s une d«s atipuia-

' tions de Icur contrat ellea ova^t ledroit de retenir 10 par cent-eurle ftix

des ouvrtfges jusqu'^ oe cfle Ics maisons fussont enti^r^ment ^araoheydcs

;

' qu'clles nc I'^taient pas eiibore, et que oca 10 par cent exoddaiontle^ontaat dft

'
i, rintimd. 2o. Quo riritim^ ne bur a pas livr^ les maisous u I'tSpoque convenue,

et <|u'ljfew ont; par U, souffcrt.des dumuia^es au montant do ^1400, ce qui

excMdlia rdcfuinatic^n de I'intim^.

^ Sur motion dc rintini<^^ et ttvant'.touto enqudte, la Cour Sup^rieure a r4ri£r<$

' !» eiiusc tk. de9 c^irts^'Cn lour enjoignant de fuire rapport si les batisses avaicnt

' ^<$ iaitcr. coni'Armdutent au contrat; quoUes Bommcs 'Ics appeiantes avaient

jpy^es & l'inti^(<, et si les bStisses avaicot^td acoept^s par -les appeiantes,
.

Ikes ekpbrts ont, danp leur rapport, dtabli quo. I'intimtf avait ex6cut<$ son con- .

, traf moins qddqued' ouvragcs qu'il n'avait pas tonninds, et d^lutres qu'il n'avait

P9S fhit cohformdmcnt & Hron contrat, et que sur la 'somme de 9801.10 qui^

restait duo jmr le pi^iz du marchd, il avait droit iL une «oifime de $550.76, plus
~

•* UDe<&utr4somme de $68.20 pour outrages additionnels noii dompris dans le con-

Attat.. Its i^tft de plus fait rappqrt quS'lest appeiantes avdient pris possession dci^

'

.ani8Qbs£C^qu'clfe8o''avBient pas souffcrt de dommages. ',

,3iir'cc rapport la cause fut insoritc pour,onqu@te et mdrStc, et Ika fippelantcs

<>
mi.f produit un touioin ; °^iais sur objection fuite de la part de l!intimd, la Cour

. a d*^cid<S que la.cai^ uyant <SU! rdfdrtSc 4 des experts, iln'y avait pas lieii.d'en-

.' tcndrc'dc t«5iuoiiis.
*

-i - ' '
. \.

, Sur le mdritc fe rappQrt des dikperts a <St<$ hbmologud, et les appeiantes con-

damuecs u payer les S550J6 uieiitionnccs dans le rapport comme 4tant la

., baliinde due 'st^lp pri$ du^ntrat, mais non les $68.20 pour ouvi'J)ge)» addi-

tjonncls. ''4^\/ ',• '
, Y

"'' ~°

~':
[ 11' y a erreur dans ce ^gement. La question de .dommages r^clamds par

' , les »ppclanto% n'a pas 6t6 rePd^de aux expbrts qui ont pris sur eux de la d^id^

sans y jgtre autoristSs. D'aillcurs les experts ne sent -que des tdmoi'ns, et,

oomme les appeiantes n'avaient pas ca occasion dc faire leur' enqudte avant que

des experts fussent nomm^, elles avaient le droit de la faire aprte qu'ils eurept.

.
" fait leur rapport. •>

*
'

LeJugementdoit gtre infirm^^ et les parties renvoy^es 6, la Cour Infdricure pour

^ 7 procdder 5, lear enquSte. II est' inutile de ddcider'^lesautres questions 'sou-

levto par les parties surle rapport mdme.

Lacoste& Ghbenskg^ for appellq*ts.

Doutre & Doutre, for ifespondcnt.

Judgment of S. C. reversed.

...;.'<- M ^:

* *
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OGURT 0^ toEN'S BENCH, 1879. > ""

• MONTREAL, IBth SEPTEMBER, I8T9 -
,

'' '^
ift

'
, . i< 'and '

" "APPIUAKTi
" .1 .-, - >(> . ••,.,

. ' > MARCEAU, ..

,
L action itait rapportable le 12 seDtembrP 1R77 • , , > ^ ' <

'

n

Lenoir, 21 lurfst,^ .

'"^™ ^'^'^ «*«"«*» ^ansoellede'l^allette it .,

nonc^ contre «aie Moit Stre inW ^ ' ^.^*°* ^"^" ^*^ P'"" '

guterit^ d^t ilae pWn en aplu^^^^^^
en .Cour I„«rie«m d, I'irKd- ;

- " • '
, .

'
- ,

' ••^

ilftfiottct Co., for appellants. • .

' " '^"'^S«n*»X?^S. C» reversed. - J_
Xarcatt<fcie6e«/,fori:e8poident

• ;. f^ ,
' t^*- "

.
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',

' COURT OF QUEEN'S BKNCH, 187»^

» ^ MONTREAL, 17tb DECEMBER, 18T». --"

Coram Sir A. A. Dorion,C. J., Monk, J., Ramsat, J., Tkssikr, J., Cbohs, J^

. - ; " - Ki). IflS. . \,X

ANDRfi MONTRAIT, /

{Drfendant in the Court Mow),

^ , ,
• Appbllaht ;

* AHD '

\
' /

. .

'
• DAME lC'CY ANN WILLIAMS,

"

P -
^"

.

.^
(Plaintif in the Court Mow,)

,

'

'
.

'

.
" ^

•

"" "
. „ r , , Rebpomdmt.

llRLD :—1. An attorney orfiMrm, who prays for dittnotlon ofoo«ti,«eqnirMn txiMonalrlgbt thereto

lu the event of the aucci^u of bla client, and thH right eitnnot l>e defeated by any agree-

ment between bis client and the advene pnrty or by paymont of the ongt« to hb-cllent.

3. WhcA a niit la tenninatvd by a trnntao^on (letween plalntllfand defendant, Inatead of
,

^y a Judgment, and the arrangement appearj to the Court to have "tMion intended to

defraud the plaintiff's attorney of bis costa, the Court, will give ellbct to the (ransocffon

and allow the action to be, dlxcontinued, conditionally on payment of cottaof suit by
defendant to plaintiir a attorney.

3. Where an appeal involves merely a qtieation of coctx, the Judj^ment will not, ai a gene>

ral rule, bedlaturbed. , . /

The appeal vas fronx a judgment of the Superior Court, Montreal, 28th

June, 1878, Johnron, J., granting acte of the discontinu^co df the aOtioo upou

payment by defendant, now appellant, of the coasts of the suit. The aoti<^ was

by a wife against her husband, fur separation from bed and' board, add /for aq

alimentary allowance. " .' / "*

Johnson, J., in rendering judgment in the Court bolpw, made the following

remarks :—" By an agreement executed before notary between thu parties to t})is

case on the 30th November last, the pliiintifif discontinued her actjon without

costs. The defendant now comes before the Court and asks for (tcte of this dis-

continuance, and of his consent to its terms. There has bcea no»notice to the

plaintiff's attorneys of this arrangement, and they cai^not be bound by it.

' Their right b to continue the proceedings for the recovery of their coats, aud-

it was obviously for the ^purpose of defeating this right that the arrangement

was made between the parties without notiee'VllVitpiattorneys. On the gene>

ral question of tlic rightj}f parties to transact to the prejudice of the attorneys

of rceord, there is a most unsajtisfactory cpnflict of decisions. I have 'gone

tlifough all the eases ; but there is none thatigoes the length of saying tha^ in a

case where the defendant was certainly abobt to be condemned io pay costs,

he can in a cla^estine manner get the plaintiff (who is his own wife) to absolve

him, and then apply t,hat arrangement so as to oast the attorneys who had

fought her battle. On the contrary, while the general question seems pretty

evenly balanced in all these decisions, there is a case that stands out from

the others as authority that, where there is anything exceptional in the defen-

dant's motives, as there clearly was btire, he cannot get the benefit of an

i>at6ido4>npaBgeawBVof tbis-Jtind-to-the iajmy-of-tbe-attorn^F.—It-ia the oass



COUIfT

of RiofiJirds vs. Ritohie, 6 L. C R n flfi In !.- » \ ' '

ofthe defendant's conduct. The .^L tlr^ '"^ ''^'^ "°"'*'''""*''"^

the pWntiff h.d been got t «ign n .ria^L„ t^^^^
'»«'•«'«'

nevcrtbe.es. ehe defenlnt wLcret7t?;;'; l-^^T^t^f,^are •matter of discretion with the Cottrt, and o« the w^l a I
'

.

defendant's deposition. I can come to rothe;! lU':^;^^^^^^ J'motion, and the other party nHking costs. I «r.T„rof LV "" •"'

upon p«yment hy defendant of «,e cL of theSI ''

^'^onUnuanco

The judgment of the Court^low was in these terms

:

rhe Court, having heard, the jwrties by their counsel unon tK. A c
'

•dant's motion, filed on'the 3rd ofDecember last/ 1ft77r- T **"^""

of the production made by him pfTnl^ h^^^^^^^
Mtre Jobin. Notary, on thi 2oTCml.r STtTIk'-I! .^^ .'^''"'^

tinues. but^without cos., her action in tt:;^.;^.,:'tLT^T^defendant's consent |o said, discontinuation of the suit ZthLT\hl^lt
.mposedbyArt1clo.460oftheCodeofCiviiProclrrof!h«n

'^\''f''''''^ examined ti. p^^ing. J, ^e^^I^^^S^^Z;
i^^a^fr^"^ ^'"^'^ ¥" '^' evidence of^e defendant himself that

The appclIanV(defendang complained of the conde^nation^to pay costs th«auentioo^f the Court^as also di^cted to the fact that plaintirs^tZlIadbeen substituted in the aise for others, and were entitled to fl«ln„ur^ !?
time they c,»me into the record.

e^titled.tp o«.U only from the

»6mZ,!Z«!:
°°' ""'*'^ .''««*"'

» W« » n"""^ «». »mm. di
'

'fouu pourarrrfrages sur me provis on qui Jui avait 6tA »«i^rAin :i i
• !

suiloi.ohaquepartiejjjpgntsesfrais./
J|

'""^r s^.pour-,

L'ap^lant a produit cet acte en C«/ur InfeSare et il *^«;«..;^^ i
• «

and
WlUlaiM.

^

I.

'Ml

•t J

•1! f *;i
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IfOBtTAit

WUUaau.

t.

/"

domnndd et ni(>ine obtonu distraction par ud jugcmont pr^Jent. , Ila ont tftabll

par 1q tenioignage nidme do ruppclunt, quo la transaction ftvait 6t6 fatte pour let

flrniit^er de Icurs fVuis. * ., .
.

lift Cour Inf<ftrieure a, par son jugoinent, aooordrf la demaode de rappnlant et

elle.a mifi fin tit Taction de I'intjnK^o, cunlurnidniont au oompromiH, mais on, pai^

I'appclant, payant lcs,frai8 de la doinandorosso dont pile aoourda distraotion tk ses

procureura. i
"'

:L'app<-lant rc plaint que co jugcmont ''a oondnnin^ ^ payor les fraia de riqti-

jn^o, ct cola oontruiremont d l;i trunsaotion foito cntr'euz.

I La distraction dcs d<$pen8 au profit des procurcurs a toujours 4t6 consid^rdo

C^mmo trds favorable.

" II est de rint<Sret public fdit Pothier, Traite du ^Maiidat, No*. 137) qu'un

procurour qui a ^t$ obligd de faire de grosses avanoes pour 'dofendre una

/• pauvro partio dans un procds qu'on^i foisoit injustenicnt, ait- un reoours

asBurd pour s'en fairo rcmbourscr par' la partic qui a fUit le procds injuato et

" qui a <5t4 condamndo aux d<5pens,"

L'uuteur dtablit que la oonipensution nq, pcut j;uuars avoir lieu entro les som-

nica dues k la partie et les depcns qu'olle a die condanineo k payer par dia-

cjion aux procurcurs de I'autro partic. Cea ddpcn?, dont le prooureur a

obtdnTaiatcuotion, sent cciisds n'avoir jamais appafteim''4 In parti© qu'il repr^

Bonte, en adrte^uUiv a droit nonobstant les siiisies-arrfits qui avaient <5te faitm^

dansjcs mains de lu paitiejiui les doit. (Anoien Donisatt vo. Distraction, Nos. 5

ct ; Dubray et Joubcrt et autrea^irey 1860, 2, 480.) ^

Le ohangenient d'etat qui fait perdteAia puttie son privildze pour lea fraift

ne fait pas perdre cclui du procureur qui cnV-olrtenu la distraction. (Anoien

DeuisHrt, No. 11.)

La distraction (le depcns au profit de I'avoue a I'cffet d'uno-s^e-urrSt cntre

les mains de lu partie condamnde, (Dalloz^Rec. Per. 1833, 2, 33,.n^

' " La demonde en distraction (diacut les auteurs de la nouvelle coUectioii

" Deuisart vo. Distraction, § 2, No. 1), dquivaut 4 une opposition et cmpeohe la

J' pitr(ie eondamndo de payer les diSpens >^ celle qui les a obtenus."

'" Elie dcvrait aussi, ce semble, empScbcr lu partie coudumnee de trunsigor aur

" les ddpcns, pouryu qu'dle fut demauddaruvaut qu'il I'ut signd aiiouue ^a-
" saction.", "«-'r:--^ .';',

"*'
.'

iCepen'dant I'avocat gdndral Siguier prit dea conclusions 'contraires & cette

opinion dans une cause que l'uuteur de cet artide mentionne sans toutefois dire

quelle en a dtu la ddcbion.

Ici. la demande en distraction a et6 faite par la. declaration meme. G^Cte

demande doit done, h compter du jour oik elle ^.ite fkite, avoir le meme eflfet

. .qu'aurait une saieie-arrSt. on une opposition ^^b main-tierce, relativement &une

crdance dventuelle. Si, par I'dvdnement, la g^eance devient exigible, le Uera-aaisi,

ou celui entre les mains de q^i Ton a fait ^e oppoeitiou, doit la payer aa ordaa-

eier saisissant ou opposant. ' Be m§me,ioi8qu'il y a demande en distraction

de fruis, si la partie centre ^ui cette depande a 6t6 faite suocombe, elle ne pent

pas plus puyeFcci Trais rm pit^ rd^^^^^^ 81 ses ttuiB avaivui it^ nms^

*

•v.. >%I^|^V-
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^ bonne fSi, U. iJnn^Z It; wt""'^m' '
'^'* ''""" '""«"°''«'' ''-^ ^o

^jpcrf. 80 dd.i«tcr de tout o^Se'rTZ """'' ^ ''^""^''^^ «" * 'l^'

proourcur . demands la di«tract"on 8i7 ,

'"''" P*"'" '"" ''"'•" "^o^t «on

qui avaient demands, et m(iC2Znlrt"'' " P ^J^^^-* *>» proouroun,
'

frais, cut dtd' valablo et'queI prl3 ! 'T'"^"* ff'^<^-^> distraotiqo de

frais, il av.it pa,, uno «o.n,e fixe T^r nantoul"! Jr """"'™«"^ ''''

i\ Bcrait ocns^ .voir p„,d d'abord^71 ! •
i

1""*^ '" """"'""^ '^*'' '••"i".

de I'intimde de n,6™e ^ue sTluUvl T' 1 "''P«"2"»''° «°^«" les procurobr«

prOudiee de aes proeuTr; iitj:::^''*"'"""*
'''' '^

T^""*|^-. ««

cellensi. ^^"^ "*""'* ^"'''"'bleg au pcg^urcur que dans

Un jugement avait 6t6 rendir^rondaiiinnnt „>. «., • a

Miintralt
and •

AaMi Dtll^
reqwgtfl qu'oUe wjetait.

^^^z^rsx-shitKrst

if
' i

''

!

'

1. 1,-
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" truosMtion faite d» boono fui «ntre 1m partioM, elle a toute U ibroe de 1»

*' oliOso jugdo et doit produiro tous «• offeU. Naia ai lea paBtiea, ToaUnt

' " TruHtrer Tavbud do Ma droitH, ont fait uno trana^'otion fraudul^/ao, oa ae aonl

*' entfiiiduos pour faire infirmcr lo promier jug'omcnt, la dUtryi'tion pronooc«Su

V;d«fr» toujoura avoir aon cffut oar, une IranHootion yedtaoh^e de dol,

" quant ill la pnrtio qui lo conoemo, (I'aTOUfJ), oat pour lurooiuhio non-avenuo."

Bioobo, vo. d^pcnn, No. 24'2, rcfdro ik Topinion do Dujloa qu'il approuve.

' Siroy 1833, 2, 624 rapporte cot arrfit el t'approuve. / 't

Tous rcooDnaiaaent que lo prooureur no pout fiiro privd^o aes fruia par lo oon-

nivcnco dos parties et quo lo dol & aon 6^Td I'uutoriM ii rdolamer aoa ffaia

des dcuz parties. Dans cetto ouusc, lo mnri n'uvait oopondant rien paytf Asa

• fommelors de O0tto transaction, ppndant qu'ioi lo ooi/tpromis fait voir quo I'up-

^ ' polant hpaj<<.t<jOO & rintim6o.

A i^

La prinoipato difi«$renoe entro lo jugomeaird^t^ Mr Dulloi et oolul rendu par

la Cour Sup^rioaro, oonsisto en Oe q(U«, dans leypremior oas, la Oour d'Appcl

n'a poa voufu perme^- au prooureur de llintim^e d'intervenir pour oontinuor

I'appel en son nonv pour aes fmiH, et qu'elle I'li/renTOyd & so pourvoir par action

directe, pendant quo dans oette oauso-oi, la C«(ur Sup^riouro a permis aux pro-

cureurs do I'intim^e do o<Aiolure & w que la oouso no fut discontinuda (\\i'k la oon-

dition pour I'appelant do lour pityor Icurs fruia(dont distraotidn avoitM demandde

par Taction ni^mo ct accord^ -par un ^l^ment precedent, aQuul«$ il est vrui,

mais & raison d'irriSgulurites do proc4dur<l

Lea deux jugoments rocounuisscnt lo droit dcs procurours d'cxigor lo pniement

de leur^ frais par distraction, et il n'r a do conflit quo s\ir le mode de Ics

rccouvrer.

Le Jugcmeht de la Cour Sup4rid(ire- a le grand avantu^e do mettro fin et

d'une yOianidro souimniro & un inoiuont quo Ics parties bnt fuit surgir dtins b

cause' m^ino, sans qu'il soit n<ScpWiirfl de subir Ics lentcurs et los fruis d'une

nouvelle demandc. II est de ntus oonforiue a lu jurlsprudoDCO suivie dans

n^s cours.

Stigny et Stigny et al., 2 ^ev. do Lfeg. 120, Peltier et Landril, Idem 120.

ichardet Richard, 6 L. C. /6. 98. Guutliier et Lcmieuj, 2 L. C. R. 273.

O'Connelland tbeCityof Molitreul, 4 L. C.J. 56. Durohe et Dubuo, 1 L. C. R.

238. Charlcbois et Coulombe, 7,L. C. l. 300. McCuUoch et Hatfield, 7

L. a J. 229. EjMion ct Black, llobertsoiTs Digest, 114. Ander.<!on et Kerby,

No. 838, 8. C. Montreal 1877.
y

Ces causes cities pur Ics a^cats do^l'lutimi^ prouvont que la pratique v6\h

invarhtl^le de proti^ger Ics procurours irontre 1<» iai^npeuTrcs dos parties pour les

priver de leurs frais. II y a ccpcnd'unt un«r cause dc Guay vs. Guoy (2 Revue

L^. 120,) oik fc contrairc parait «yoir et6 /ug<5, mais Ics.circonstanoes pouvaient

etie differ cntfe. /•

Si la jurisprudence n'dtait pas si bien /tablic, il y aurait encore nn autre motif

pour renvoyer cet appel. ,€*e8t qu'il ha sjagit )ci que d'une qucitipn de frais.

L'appclant-se plaint qu'il a dtfi condaton^i payer lfl» frais de rintimeo,. lowque

Taction aurait due etre discontinudtiun/frais ou chiique partie payant sos frais.

you51^0B8 dg
j
&Ctt plUBleura to^sJ 'o^aBion dc direajue les frais ^tuieut tottjottn^-

/ '

/•
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priDcipe .t que I. Cour InWriTa™ i mTi i? '. '
! ,

''
°"° 1"""°° ""

Rambat, J. The judgment la baaed on Art 480 rri> wi . u-
.imply aetting forth thutabartr

"
A ^^ "" "" '»"'"'*'''"•

^^ " •" ""i"'*

that of both partiea dincont^mrTk
»''''«"«>7- The oaao before ua ia '

The one ia a f eu ty ZS I h 'T'T ''"*''"* "'«^''' ''^ <«^'-*-

other iatheexerci. ofHoronrl'' twlf "' '^"'*""' «>»^''-* '»>«

u» is this
:
Can a nlal„tiff

™ ! ^a\ ''" *»"*"'''"' *''"* '" P'^^^nto^J to

trA.ti«„ofeosta;aba SluH^^^^^
""""^"^ '''''' •"" pnjed for dia-

po«ibIe reooura^ he might h.eLlnt'17 ? "* '^'''•"'* *•»« ""«'-y «f • '

deoiD one of the p„rZ ' onTn !f . .
**^'^"'^'"''' *"'* «»» »''« J"dK* con.

of thia aort might be oome t^betlJ„ k
"PP"'""* *''"* *" undoritanding

ing the attorney on oneTde oftL Z^''*"
•*"'"' P«"^'^ '"•• »'"' ''«" <>f defe«^

ease. On the ofher hand i ia d ffi-^ " 'T"' "* '"''«'"^" '"^^""^"^ »» ^^ia

onfiuiahed ca«, as to1 Jr. on -7 'T^^T '^^ ^"^'^ *'"» "^J»'»'<*«'« <>» »"

do I aee that there ia?/:!::;'"™,'^*^ '« P»7 -»« should fall, nor

By artiole 205 C pTLoT« 1^ ."* ." ^'h^^'^S -o open to objection,

paying Kin. his f^X ^isbL:enra:dtH^^ ^ "'" ^"^ ""^''^^^

;inuancein the aniZthont thTror^^' l^J^^^^^^
"» »-> '^--

aruleof practiee/ Of lr2 ,? ' T
*^ ''''' "'° °^ "»' 205 was only-

parties Jy aet2 w?Lr tl^i L^^^^^
.PH"-P'Mh.t without fraud thJ .

n.e a auffieient Lk ^.1 n al .
'^' " ""1'«'«*'«'«««'- Thia* appeara-.o

should haveZ to tl elS of '^'
?" •'^'' "".' ' ^•^'"'^^''^J-dg-e'V below "

oonden,ningX ap^-nt"00!- ^ '"' "" "^ ^"^ diaeontinuanee, without

«act]y /ho ground which I Iti: .^,^«
•^"'««°'

•» %«» *& JFarrftakJ^.

haveOon: _""^ !^'«'^^^^^^^ the judgment in the Court below should^—

T^t, but from thoiiiotives.
^"'"'-"*^+nmni.« dlapoaitive of thejudg-

Moatrali
•nd

WllliMu,

/

.;^'
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(• WtllUllM.

f-

Monk, J., (honKht th«t in ihoM (|u«tion« of carta it wu>ery difloult to I.y'
down,,. g«D«r.l rul«. " IJU Honor did not tbinli tho €dbrt wm l.»ln« dowii
-n iron rule U..t would bind it i« ftitur,. h uu • matter io which tha Court
awroued . discretion, .ud each ooao oiunt tura on the particular oirflUtt,.tamHJ-
The juaitiuent ia aa follvwa

:

" The Court, etc. •

' - ,'
^.JtfS'' - v * ^

" ConMdcrii.g that it appear* fVom the evidence r of the appellant himaeir
defendant lu tho Court below, that ihddeod paai^-d Before Maltre Jobin notary'
00 the 30th daj i,f November, 1877, by which tho n«p<«dent, plaintiff in
the Court bck)W» diacontinuoJ, but without coaU, her action in thia oauao waa
procured flrom hia wife under circum*t..ncja that ahow hia object and dealKn
were to defraud the plaintir- attorney., who Qtvor rM«iv«d aoy notice of the
arrangement thereby ^de

;

"^^^ -'

" And considering that in tllo di«i»08itinfThc^juji^^ appealed fVom to
wit, the judgment rendered at Montreol on the 28th day of June 1878

^there 1. no error, doth confirm tho aame with coatH, and doth grant acU purely
and simply to aaU appellant, defendant ^ow, of said proiliotioa of deed
•nd of his consent to said dihcontinuation of action, which said action i»
hereby declared to be terminated and at an end ; bat on payment of such
^f the plointirs oosU.as have been incurred from the date of the appearance
of Messrs. Mocmoster and Hall as hor attoriwjys in this cause, and of which
costs distraction ia awarded to her said attorneys (Mr. Justice Ransay dia-
^nting)."

V«rf«A .fc //.„„,;,„„J, for appellant.
Judguient confinned.

Maemnatfr, Ilall & GreemhieliU^ for respondent.
(J. K.) .

COURT OP KEVIEW, 1880.

MONTREAL, 31st JANUARY, 1880.

Coram TofMAtiCM, J., Rainvillb, J., Papiniao, J..

'

' No. 849. r

.BeoKt/ry T8. Za/eur, and Perry, Oppt.
HiLD r-That • oart TolunUrlly left in the pai*w«.ion of a tenant by • third party darlnt Mreralmonthil« liable to,el,ure.nd .ale by the landlord In payment of hi. rant. In theabwnceo^roof that the landlord had reason to know that the tenM.t waraot proprietor o/the

This was an opposition ajin de dUtraire by a party claiming to be tho owner
of a cart seised in the cause as the property of the defendont, and was contested
by the plaintiff.

On the 30th September, 1879, the Superior Court at Montreal (Jett«, J.>
pronounced the following judgment

:

'; •
.

'

- "LaCour*** -.

':

'^r ;. .^^ ^, .

.'.^ ^/I' ':. -

;

" <Jon8id4rant qu'il est ^tabli en preuve que I& voitore (toroberean) r^lamde
par ]e dit opposant a <5td par lul d^posAj Volontairement checie difendeur yers
le mois de jnillet 1878. et gu'elle y a ««^i< h\v^
oa elle » ^t^ saisie

;

I jugqu'au 7 ovril lR7fl, <rftqn(f

- pu appai

MNirion
I

" Con.

au d«fen<

quVlle a

I'Mercioc

•• Com
toua }m
tionnerfi

I

qu'ils n'a]

maintieni

d«p«nB."

The Co

Cruich

Bonin

(8. B.

. Bm> :—i. Th

Inff

9. Tb
allc

said

. rim

, . «• Thi
' Wie
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" tran
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' r- m

^. .t q« II . pM #1^ i„fnrn.« ,uH „e fut p„ I. proprUU d« dil d^f.o,

¥coo.lddr,nt qui! r6un\u> d« l« preur. falf «a. U dite toilUH, .omUpu appartonir aiiMi bioa «« d<fcn,|eur <,uA to...., ....U
*

r«.rcice du prlvil*«e du proprili;" ' "***" ''**' ^
lionnerit & dos tiern, A ^oina
qu'ila n'appart«Qai(!Dt pas i^mn
maintient la dito contwtatioo
d<fp80i." if

The Court of Revkjw unnpimd

oprWfoire ait eu juste o«use de 8««oir
lui n'a pMM «tabli eq.oette ^mm),

et rcDToie la ,dito opposition

led the Judgment.

Bontn it Areh<mlH,ul(, for pla|iitiff. y
(8. B.) -. V V : ^ '

.
PRlVy COUNCIL, 1880.

:- LONDON, ENO, 15th APRIL, 1880. ^
Cora», Sir J^mm W Coivil,, L. J., 8« Babnm Piaoock L J ^4U MONXAQU. E. g,.,TH, L. J.. S.B KPB.BT P. CoLU.rL. J.

^. . . CC8HIN%
^' - I- -. : -'' - '

;-., ,

Dupcir,

.•^'

ImLlAIOFi;

>;

ii .

•!«;« . -^ ' 'CSiiiSPiP Ka»POin)iiiT.
»il.» :-l. n«t tb. Dominion P.rll.«ent hi»l power to Mk. .Wt^ZIh. ^_____ Supreme Courtand the P c m thmm ^iTi!- • . TT ^'^ * "«''* ** •PP«^ «• ••

In, • The Solvent Act OfW^s" ^ ""^ '"'*•'•' ''^*> ^^^

TW«^*1'"1"^ T"
«he jud.«:u,eDtof the Judicial Committee of the> C — »

• *^ ^ * «^n.g- ihe ludgmenr o! t judge of the Superior Co^

-+—-v
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Cuibing
•lid

Uupuy.

which had been ^iycn in the appellant's favour, in certuin proceedings in innol-

Tcnoj instituted ^ndcr an Act of Parliament of the Dominion of Canada,

intituled " An AqI rospectiifg Insolvency " (38, Viet., o. 16).

These proceedings were commenocd by a petition of Mr. Cushing, the appel-

lant, to the Superior Court, praying that Mr. Dupuy, the official assignee of the

estatQ-'of the Insolvent firm of jVIoLeod, MoNaughten and Ldveille, might be.

ordered to deliver up certain property seized by him, as such assignee, under a
" writ of attachment, on the ground that it hud been sold to the petitioner by

the insolvents before their insolvency. '

/

An application to the Court of Queen's Bcnc^ for leave to appeal to Her
Majesty in Council was refused, on the ground that, under the Insolvency Acif,

its judgment was final. The appellant then presented a petition to Her Majesty

for speckd leave to appeal, \rhich Her Majesty was advised by their LoHships to

< ^ant, reserving to the respondent pow^f'tp raise at the hearing the question of

He^ jurisdiction to entertain the appeaj.
""'^

f
_,That question, which has been fuHy^^turgued at the Bar, raises two 'points

;

first, whether the Court ofQueen's Bench was right in holdihg that the appeal to

Her Majesty in Coujioilj given dejure by Art. 1178 of the Code of Civil Pro-

cedure, from final judgments rendered on appeal by that Court, is taken away

by the fhsolvency Act ; and, secondly, if that, be, so, whether the power of the

Crown, by virtue of its prerogative, to adqit the appeal is afiieoted by that Act.

The 128th s^tion of the Insolvency Act enacts as follows i—
"In tbe Province ofQuebec all decisions by a Judge in Chambers in matters

6f insolvency shall be considered as jujigments of the Superior Court; and any

final order or judgment rendered by such Judge or Court may be inscribed for

revision, or may be appealed from by the parties aggrieved, in the same cases

and in the same manner as they might inscribe for revision or appeal from a

final judgment of the Superior Court in ordiaary cases under the laws in force

when such decision shall bo rendered." n. ^

By the 28th jsection of a subsequent Act of the Parliament of Canada, 40

.
Viet., 0. 41, it is enacted that the 128th section of the former Act shall be

amended by adding thereto the following words :—
" The judgment of the Court to which, under this section, the appeal can be

made shall be final." ^
fe "

This Court, in the Province of Quebec, is the Court of Qtj^eu's Bench.

The whole question turns on these added words, and in considering their

effect on the right of appeal
j
to the Crown given dejure by the Code, two things

are to be regarded
; (1), tho power of the Dominion Parliament to abrogate this

right ; and {2), iLit had the power, whether it intended to exercise it.
'

. The first of these questions depends upon the constructioCFof the British

JNorth American Act, 1867, which confers and distl-ibutcs legislative powers.

By«section ^1 of that Act, exclusive legislative authority in obtain -matters is

conferred upon the Parliament of Canada, and by section 92 exclusive authority

in certain others upon the Provincial Legislatures. , \
_

Section 91 is as follows :

—

a .
'^ '0

"It shairi^o lawful for the't^uccn, by and with toS advice and consenjtW
T
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of the Senate and Honse of Commons, to make laws for the peace, order, and
good gorernment of Canada, in relation to all matters not coming within the
olasses of subjects by this Act assigned exclusively to the LegisIatuKs of t!ie

Prowll^es
;
and, for greater certainty, but not so as to refttriot the generality of

the foregoing terms of this section, it is hereby deolaro^hat (notwithstanding
anything in this Act, the exclusive legislative iuthotRy of the Parliament of
Canada extends to aU matters coming within the/classes of subjects next
hereinafter enumerated; that ii»' to say,

—

/
"21

Section

. Banlcruptcy andKlnsolven^y,"

ion 92 enact)?,—. '

*
' :

., • "In each P^vitfflethe Legislature may exclusively make laws in relation
to matters <^ming within the clashes of subjects next hcrei#ter enumerated •

that is to say,— ..^^. :'^: ;.-"— '-.. --;-.:'-

" 13. Property and civil rights."

' '" - - ^

" 14t Th<j administration of justice in the Province, including the consti'tik^'

tion,-mttintenant!e, and organization of provincial Courts, both of civil»and of
2inal jurisdiction, and including procedure lb civU matters in those Courts."

wascjyitended for the appellant that the provision of the Insolvency Act
fcretrwith property and civil rights, and was therefore ultra vires. This

objection was very faintly urged, but it was strongly contended that the Parlia-

,

ment of Canada could not take away the right of appeal to the Queen from fiiflil

judgments of the Court of Quteen's Bench, which, it was said, was part of the
procedure in civil matters exclusively assigned to the Legislature of the Province.
The answer to these objections is obvious. It would be impossible to advance

t'«»Step in the const^uctio^ of a scheme for the administration of insolvent
•states without interfering with and modifying some of the ordinary rights of
property, and other civil rights, nor without providing s6me mode of special
procedure for the vesting, realization, and distribution of the estate, and the
settlement of the liabiUties of the insolvent. Procedure must necessarily form,
an essential part- of any law dealing with insolvency,. It is therefore to be pre-
sumed, indeed it is a necessary itoplication, that the Imperial statute, in assicn- •

ing to the Dominion Parliament the subjects of bankruptcy and insolvency,
intended to confer on it legislative power to interfere with property, civil righisi
and procedure within the Provinces, so far as a general law relating to those
subjects might aflFect th'em. Their Lordships therefore think that the ParUa-
ment of Canada would not infringe the exclusive powers given to thel»rovincial
Legislatures, by enacting ^,hat the judgment of the Court of Queen's Bench
in. matters of insolvency should be. final, and not wbjeetto tile appeal as of
right to Her Majesty in Council allowed by Art, 1178 of the Code of Civil

"

Procedure. Nor, in their Lordships' opinion, would such an enactment infringe
the Queen's prerogative, since it only provides that the appeal to Her Majes'ty
given by the Code framed under the authority of' 'the Provincial Legislature,
aspart of the civil pfocedure of the Province, shall not be applicable to judg-
ments in the new proceedings in insolvency wliich the Dominion Act creates.
Such a provision in no way' trenches on ~

Ciuhbig
•Dd

Oupd/.

the Royal prerogativn.

w .

¥M

i'i'

K'i *ia

Then ITwas contended that if the^ Parliament of Canada had the power, it
^

•-N
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did not intend to abolish the right of appeal to the Crown. It was said that
the word '< final" would be »ati|fied by holding that it prohibited an appeal
to the. Supremo Court of Canada, established by the Dominion Act of the
38th Viet., c, 1 1. Their Lordships think the effect of the word cannot be so
confined. It is not reasonable to suppose that the Parliament of Canada
intended to prohibit an appeal to the Supremo Court of Appeal recently estab-
lished by its own legislation, and to allow the right of immediate appeal from
the Court of Queen's Bench to the Queen td remain. Besides the word "

final
"

has beefi before used in ColoniaMcgislation as an apt word to delude in certain
oases appeals as of right to. Her Majesty. (See the Lower Canada^tatute,
34 Geo. 3, c. 30.). Such an effect may, no doubt, be excluded by the context^
but there is none in the enactment in question to limit the meaning of the

. word. For th«e reasons their Lordships think that the Judges below were
ri{At in holding that they had no power to grant leave to appeal. /
The question ofthe power of the Queen to admit the appeal, as an act ofgrace,

gives rise to different considerations.
. It is in their Lordships' view unneces-

sary to consider what powers may be possessed by the Parliament of Canada to
interfere with the-foyal prerogative, sincaethe 2^th section of the Insolvency
Act does ROtprofess to touch it, and they think, upon the general principle (hat
the rights of the Crown can only be taken away by express words, that the
power of the ^ueen to allow this appeal is not affected by that enactment. In
oonsequcnce, howeve'r, of the decision in Cuvillier vs. Aylwin (2 Knapp's V.
C, 72) which has been relied on as an authority opposed to this view^4t becomes
necessary t9 J'eview that case in connection with tjie suTbsequent decisions on the
Bjfbjeot:

Tbequestion in Cuvillier vs. A}/lwin arose upon theJioirer Canada Colonial

^<5*» ^i^J^co. 3, c. 6, which enacted that the judguu5nt^|^e Court of Appcjils

should lie final in all cases under, the value of 800/., and an applUation for-

flpecial leave to appeal in ja case unjjer that value was refused by a Committer of

..
the Privy Council. The remarks attributed to the Mfaster of th*e Rolls in his

judgment rejecting the petition are directed to one aspect only of tbfe question,
via., the power of the Crown with the other branches of the Legislature to

dei»'^ve the subjecV'^bf one of his rights. No allusion was made to the principle

that; express words are necessary to take away the proogative rights of the
Crown, ncap^to" the provision contained in the statute itself, that nothing
therein containcd^should derogate from any right or prerogative of the Crown.
This case, iportiPfer; if not expressly overruiled, has pot been followed, and
later decisions are opposed to it. < "

In re Lmit Marois (reported in 15 Moore, P. C. 189), upon an applica- "

tion for leave to appeal from a judgment of the Court of Queen's Bench for

Lower Canada, Lord Chelmsford, in giving the judgment of this Committee,
after stating that in Cuvillter vs. Aylwin the very point was decided against the

petitioner, snid :-^
'

" If the question is to te6 jconcludcd by that decision, this petition must be
at Once dismissed, hut upon turnihg to the report of the cas^, their Lord-

•^.

^.t' ';':!
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was no prerogative right in tTo T f ^ " Coranuteee that-lhere

Court upon n^TZ^^Zl^ Z" f the j,^.e„t of the Superior

turned!^ t e t'lf^^^"' ^^^^^ This decision •:
'
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this decision, the Lord Chancellor, in giving the judgment of the Cbminittce,

affirmed the general principle as to the prerogative of the Crown :-^

" Their Lordships wish to state distinctly that they, do not desire to imply

any doubt whatever as to the general prinoiplCj^ that the prerogative of the

Crown cannot be taken away, ifezcopt by express words^, and they pould be pre-

pared to hold, as often has been held before, that in any cade ,where the prero-

gative of the Crown has existed, precise words must be showiAo take away that

prerogativ.e." 4 • -

: It was not suggested thaCan appeal would not have lain to the Queen iil

Council under the Insolvency Act of 1875 ; and it was not until two years after-

wards that the Amending Aet of 1877, which is said to havp taken it away,

was passed.
' * "

The learned Counsel for the appellant dre^ attention to the Act of the

Parliament of Canaduj 31 Vict., e. 1, which enSctffirules ot'; interpretation to be

^applied to all future legislation, when not - inconsistent witii the intent of the

Act or the context. *

Subisec^ion 3t of section 7 of that Act i^as'^folloi^B:^—
"

. " Nb provision or enudtmoiA iu any Act'shall afopt in any manner or way

whatsoever the xights of Her Mnjesty, Iftr heirs, or 'Successors, unless it is

expressly stated that Her 31ujcsty shuli be bound thereby."

Ijf^e Ins5lvent Acts are to bc construed with reference to this provision,

which is substantially an affirmance of the general principle of law already

adverted to.

Applying that principle to the enactment in question, their Lordships are of

opinion that,j)8 it contains no words'which purport to>derogate from the prero-

gative of the Queen to allow, as an act of grace, appcak from the Court. of

Queen's Bench in ' matters of insolvency, Her authority in that respect is un-

fiffected by it.

The order for leave to appeal granted in the present case will consequently

stand. . . ^ ' ' -

Upon the merits of the appeal the following are t'.ie principal facts :—Messrs.

McLeod, McMaughton and L^veill^, who carfieJ on business as brewers in

• Montreal, becape iUifiolvent on the 19th July, 1877, and on th6 siimc day their

(State and efficts, including the plant, material and effects wliich are the subject

<if these proqcedings, were seized by the respondent, as official assignee udder a

writ of attuehment is insolvency. Thereupon the appellant, who is a.notary,

demnnded from the ae»i^nee the delivery of the above-mentioned plant and effects,

on the ground that they h.td been sold to hitn by the insolvents on the 14th

March, 1877, about four moiiBis before the insolvencyJ* He claims them as

owner under a contract of^ile, in till petition which gives rise |o this .appeal.

The contract on which the appellant relics is contained in a notarial instru-

ment, by which the inriolvents purport to bargain, sell and assign to the appel-

liint the plant, material, furniture and effvcts (described in dijtail in the bill of

sale) lyin<r and being iu and about their brewery; 3ome of these effects are

valued in the bill of sule,.thc toTal of these values amountins to $4,^00 .; others
"

"~" Tit>t"'Vtttiit'u;'' " -I nt) wwittttret'ttVit:rti^tJt""tTiti?r^tutcu in^tiie~tletj "
^^^

•<?,•

^-i-
^*.,,

.

'

..^.iZ'':.^ : -:-_,-

*
: '-^B^'

^1
-""» ",*

. .
/.-' '..:/:',."

-' ,f.;^t!^' /:"

-H i .,
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-tiiin horeofJJS »r .
omrenoy, cash u hand, paid at the execu-

riirlat^Vr^. '"'*''"'""•'''' o.n«deratio„ heretofore hid and

S^^LSi^r' ^'.''"'^ acknowledged, whereof qui, and in

.fZjZTiZ ,
'^'""'^ P"'«h'«er shall endorsi the paper of the firm

. of iMoLSod, MoNaughlon and L^eill«5 WK-.k i.« - .
'
j .^^

1

«,ni -ks-i. *! .1. . .

^weuio, wh«h he -agrees to do on demand, for a

"nrs'rdtiir.
'"^°' """""^ •°"*•"'^"""^" - -"^ '«

Jjft.*, i, gi.o„ to .he »,pcll.„, b, „,. d^d to i.lK, p«,.„i„„ .f ,b.

^*^^art to p<»«»,on „. that h. ..„ <„„ .h. eff»^ ..d ve,i«„d .W,
'

Art. 1472 of the ^aij^dian Code' is as follows :—#

n^JyVt^^t^f^r T' S'- «»»>•"? »o«ni^her for a price in

J^LTStl^' f?^'"'^''^ "^ P"^ ^•*' '^- I» » FVfeeted by the con-

nTv rthelL'Lt
Pa"«evanho«gh the thlrtgyold be not th^ delivered, subjectncvorthcless to the provisions contained in Article 1027" • -

Art. 1025 was also reforred (p. » ^
Art. 1027JSJB follows:** i ^Xy- -^

r^Z'^r^T''?'''^^^'^^* P^^ Articles apply as well to third

.^rr JJ
""""« P^"'*^' ''»^j«'*. in contracts foMhe traiwfer of-^-^ propctry. ta th.special conditions co^ined in the ^1^1^

niirpl„ «.„ * ki
persow to^dehfrer to eacli.of: thedi a thin« which is

.Uowmg u,e .|,pelhaC, «»«n«,««o of iLm. Articlo. to Ike MIm. eiten.

.
•lid Sr.

V '

u

^
|:

li-t

/

yoq jd. jiflfH to the vewte^only tde vendor, but third persons, widiout -deli very, or deplacemeni. tJey agree
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|||e opinion of Chiif, Justice Dorion (in whioh Justices Cross and .TcMier

Pruned) that the trafisaoiion in question was not a genuine but a simulated

le, and, if at all' real, was i^ntrivance" intended to obtain,jM|d«yi^b)^r of a

I
^f, suV, a wmrity upon thcDlaQt and effects, and thus to avo^^^^Si|ipoi

BCftsion wnich is^ensentj

•

I
lJMi6-I970, Conadian

'I';!
In czduiini^the ol

;'|348ervcd thatP alli

lijgquivaFont ^ luoney

;

I '.'ll^etermiuaie, the hmou!

||iti|h8 ezpnessed in theJnsii

• a^^Obminal, and not a

fo the validity of a pledge.*

il Code.) ^
qcter of the transaction, it is

B,i^le WHS not M a pritfti'n mi

was the (SbHidiirutiOn^ipd an

~ nuingK|IM|ii'Jmure <(<{l||nj

t vrcJ;, 'iP^rfae dollb^l

riof tmV^siderat?

rJi611_

QilR .|1iq oonridera-

i^^ course iil mier^ly^

"ier>

^|flture._artt, valuable QOnsideration l^r^lifbre hud a'n

[bgp^^botfi^i^exQiiflpcd^a^ app«lfi ti

nld 'endo^ff ttie papier jif tl

whi(Btj^,^ethcr wttjji ph
" lOipPlurs. Thi^ agreJftdirti^ibe Appellant 'to give

|^tieo9^modutioH to the'

jiiipiit^, 'c1iani,oter. Stiipgoso

^h AOtiqn for breach of the

i;^ltp|||aio. Again, he does hot bin

aWctoJD holders wight in 'th<i first i

>^ultin|ate' extent pf the liability <m the

pX^Vfr This vngue >nd contingent liabilitj^

pricey whi^h is one-s^ tho es^n^al'

of sale! " (Sei Bothier, Traitd du Contrat de VetiW|

^,lec8^i;2,^3,)^"// ";

< Bufcj howevi^T' incotteiife|)t the flionsideratioq eipVesscd t , ^.^^ _ ^j
}^y)iih the id«i of ujlle/^it wouWbe fti and sufficient to support a contract of

pledge for secqring tfie 'apjju^Ha'ht against loss aiusingTrom his endorsements of

the paper of th<!<'firm;'1iindjthat thls^ if it wete it all r(?al, was the nature and

i

object,of the tfJin^action/. is shown by other ctfrcumstifnoe^ attending it. The
' valti^ of some bf the edbcts (for. what reason iloes not jijbpear) is stated in the

dced,.andnhis value alone ^liiiounts to IJ^MOO.: The t«B|b is not valued, but

V 4l^^^j i'
tjbviously must have been of substantial valuelj It is,w|>rtely to be supposed

V^f''
•'

'

'
^'^'^'^'''l' ^^^^ effects would havt! bbcti absolutely sold ti(| |t|k«; appellant for a oou-

^'

'fpr ^» Jtingent cdrisiderati* which could not exceed $2,000. iji
i' ^ |i

is obviously a oon>

refused to give them^<i

eoment, in whioh the

self to pay the bills

choose^ Uie the

lent to inddrso°i8

ins none of the ele- .

idonjts of the eon-

tl., Sc^ 2, Art.

bill of sale may

.^;^

: V1

'i

Then, on the samej day, the whole of the effocti^ are leased to the insolvents

for a yearly .rent of $100. A^ the Chief Justice points out, this Vent would

return the supposed owner of the plant and btock H oir 2Ajber cent, on^iipooi

their value, whilst these 4wpleiuents woul(fcome back '

"^^

term deteriorated by wear' «n3 "tear. Such a rent ho^ 9 4

Under colour ofdiis lease the iuWlvents Were able to

qp their'businQnAusual.

If is to bOjiHHWed that^a transaction whici

-documeata ao aboiualoua a-cUuE

|t the end of the

to b«^l^8ory.

s /plant and carry

..^'

A.'

PN*. the face' of the

j«Jiti'afnwui»-«uppurk w
i

life'
''/

^: '- i" ' .4

I^^HfiP?
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eiplahation;;
,

Tke appellant gave no evidence of an/ onteoedent conBidoration
or of the extent of his endoraementa of the paper of tho firm, or of any ciroum-
BtanocB to explain th« alleged purchase.

-

'

^'
"rr'^ "'"T'^

*'"' *•*"" ^"^"'''P' '^ '"y tfi«t, "upposing (as they have
assumed) the law to be »hat the property i^ the thing ^Id passes by a genuine
contrjot of sale without delivery, even a» ^gainst third persons, yet ihe eireum-

;
8tan.?fe of there being no change of possession must still be one of the material
facta to be regarded \^ determining the question whether any particular sale is
real or simulated. . ' /

In the present case their Lordship., for the reas^ they have stated, ag^ce
with the inajonty of the Judges of the Court of>^ueen'a Bench in their con-
clusion that, whatever may be th^ real nature of the transaction in question, it
has pot the ii^oia of a 6ona/rfc sale.

'

^ ' They will, therefore, huriifcly advise Her Majesty to affirm the judgment
appealed from, and with costs. > '^^

(^ ^ )

Judgment of Court of Q. B. confirmed.

\
Cuihlng
and

Uupuy>

'
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COURT OP QUEEN'S BENCH, 1879

MONTREAL, 16th SBPTEMBBR, 1879.

Coram Hon. Sir A. A. DoaiON, Cn. J., Moi?k, J., Ramsay, J., Tessiek, J.

No. 06. .

' THE MONTREAD COTTON CO.,

, ^„
' Appbhant;

THE CORPORATION OF THE TOWN SALABERRY OF VALLEYFIELD,

. RCBPOMOENT.

"'"ShT^I^^^"'''."?'*"
'^'"""' ««"' Court maybe .mended by.upp.v.n. the

This was a motion to reject the appeal (being one from the Cirouit Court)
on the ground aUbngfiither things, that the surety who claimed to qualify
on rea estate had not described such realestate. And the appellant, thereupon

t, r,? ^. '"PP'^ *•** °'"''"''^" *•"* **» amend the bond accordingly '
'

The following was the order granted on the motion :— * '

"

« The Court * * * Inasmuch .as it appears that the security bond filed ift
this case bj' the appellant is im^rfect, there being no designation of the real

perfect m^^j^m^^H ^d.J^ts the appellant rix dayVto amend the
•n as to the main motion, exMpt^ to

/.,

said secur^fll)nd; and rescrf^^its

co(|ts {^'said motion

I said respon

«/. K. Eltiot, for wspondeiit.

Davidvm, Monk & (7«y.«

I. Which the 8<nd iappej)an^iB,*n4ffl»ned to.pay and

.(S.4)
forappollaht^ M&

II i\

I I
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n

m
fii-i

J It'

1

I"
lt«>l .

^|:
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5^
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'
, HyNTRftAL," ITth Dj^UEMBBR, 1879.

Coram Hon. S.it A. A. X)..hio«', cl,. ;^.. Monk. J.. Ramsat, J., T.8«„i, J.
• Cross, J.

No. 1001. ^ •

the .ppoal on the ground that the security waa „«t put in within the delay

^
'"[«!'»

J« ''«^>«;. that whore impc^c^t Mcurity hu been put to Within themiuircd .delay the Court, in its discretion, ™„y allow the appellant to Iftc
Ujeseounty: But it is impossible for the Court, whore no S^urit^ at^Ju has
fcWD put m withm said delay, to come to the relief of the appellant. ^

fjctl"
'' '""''"''' '^"'^'''"' '" ^"''^: '^"'* ""'* ''^ *''° ^.pondont,

D^ r r ^ -
•' Motion to dismiss appcat granted. \

/f. <fc X. Z»»/amm*, for appellant. .« . , ^r".
X«fo«/« «t 67o^»*y, for respondent. ' "

. COURT OF QUEEMS BB!M3IJ.,,1879.
•

M©NTREAL, ITth DSiCEMBER, lilQ.

Corarn Hon. Sir A. A. Dorion, Ch. J., Monk, J., Ramsav; J., Tess^b.-J.,'
Cross, J. ^ r ' ' -.

.\

No. ICO.

FONTAINE,

Am .^'-fln-AppEi

»

iNT,;

•I'tiE MONTREAL LOAN & MORTGAGE COmJaNV,

ppelU

Rkspondkmt.
HBLD.-That When . di'ftnd.nt ne«loct8 to file the origlq.l pg, of whldf. copy ta, b«B «,rv«l on

yMoi^K J, di»sentims.^hc quc^liol. inrohed in tie ptesentappeii is one'
of procedure, and although, «s a general rule, I should f^ ladispi^d to disturb
a judgient on a mere technical point of practice, I conlWer thrirreL%lar>y
here complained of to be sufficieutly grave to compel me^ iissVt .froj^e
judgment which the majority of the Court is about to rendat^lt^JphhiZear ->

that the parties proceeded in the case qs-jf a plea had been ^d^ jpo plea,
having, rh reality, ever been ffled. .'And the plaintiffs attorae/ havrn-^*^d the defect attempted to cure it by filing, rfe piano and wHhout riitico".

^
1

^tc purfy.or Icnvc or ^imitibi^ of the Cimrt, a copy skjtka whicti^-^

! *
.
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had boen proviojwijr Servoa on^ Mm By. the defendanf. i.torncV ; .tampi;.
« •<•«>« w.th the amount payable o„^„ original, ploa. /A«c6rdi„g ;, TyTw
«.couIdnobee^n^aone;;.ndI,h.,Wbeofo^^

«'« A. A DoR.oN Cii. J.-No dotibt there ha. b««D a great irreoukritv '

^^ZT^^fT'^^V'f' '-"'^"^^ thcppellaofs aftorne;To cho^to wrve a copy of plea on h.i adversary knd not file the originil. Besides he

to th caae w proeeeding. « The only preceding of srbiel, he had oo notii washe fiUng of thj cofyW t1,e>^; a procedure necessitated % his own nXt

ZZiZt - '^«''"^'''>"P'"'»«''!'"'r««^-. The judgn«ntmust, thetef^e.

C. S. BurrpLgh,, f(^^ppella„V •
' •'"^«"""'' "^ ^- ^- ^°"fi™«''- '.

' G. B. Cramp, for respondent. '
j • 1 '

'

'^'""'^ '
.

'^'^

I. .;•

•

".;^ - •
.

,

"

I
' : COURT, OP QUEEN'^ BENCH, 1879. ;

MOJITRBAfc, 17th 'DEbBMBER, 1879.

Coram Hon. Sir A. A. DokIon, Oh. J., ^^onk, J., R^s.v, j., Tebsikb, J..

V^onlcJiM

Tlis Montrwil
Loan * Mort-

1 (I
' 'I

4

'\

\---.pROSg, Jj

No. 114,

HARt u Au|

AND

HART,

*
APPBLtANTg

;

RebpoiTdint.

1^.

comptc, for an.«ccount orthe respondent's admilnstration of Mrs. Hart's estate,ihc respoddsn .^,roduo(Ca an accoant. and notifed the appellants to file j.nv
contestation wh^. they mi^ht have, to make to tie accountVroduced, within^ '^^

t^^^-JrM^-'^'»^-ie, and ,pp.ll„nts were forecfoseiS*K|.contesting. We the^ore hold that Articles 527 and 530 of the Code ofP™"**^c?dureare dec...ve.of the case. Tl« former requires parties accounted to
"

'

r wift-'S'^ "^ '^: ""'""*' "^^ •" «'« *'-^ ''«"^«^^^-. i^ they conte^^

• W J^v K^? .'«? ?' ^.'"*- ^'' "^' *'*"*' •" ''"^^ 0^ «•<"« contestations, ^A^ bound to file them is held to admit the account produced. The appel'
'^h^d an opportunity of contesting, but havenot dOno so. Thejudement'appealed from^nseqnen%, confirmed tith SoM^^

-i n« judgment

.
A. JH°ffa!^^^^^t,,

'

Judgment of S'C. confirmed. , .

rnwrsfl?, CiVtfMM^rf^. TFurfe?e,forre8Boadent

Mi

ft

M
Mil

•i

-t

IW:.
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RT OP QUEKNIS BENCH, 188Q.

MOIfTRBAC, -iTti PgBHOARV, 18«a ^
Aj^omyN, C J, Monk, r, }^^^^, j., Caow, J.

^VftSL M. CLANACHIAN,

( Petiti99tr in Ikt Court A^/ow,) If

./ ArriUANT;

, *

AKD

THB ST. ANNS MirTUi

'j;;wi^'
|F\U MOOIETV IT *t.,

0^nAiin in Ihe Court belom,)

AlSCOMltaNTS,

r'

ment Appealed ttom w«i biwtfDrofroneou. Krouad*.
' "^ ^' * '

•
•

frwnThe judgmcDt nppenlcd

In Chafers (TORUANCB, J.), i8tJ)co, ISTO? The levied Judge' oy

was rcDdcrcd by the Supdtior Court, Montreal,
V '.'v» Ist Dec, 1879. The lovoed Judge ob&rvfidi-

^ T^i was .a petition for a writ .JT injunction. The petitioner s^SFlhlhat he
waa a riieu^^bcr of thr Building goeiety. inoorporatod u«der tabonsolidated
fctatutosot Lower Canada, chap. «9, and under r«!e 8 of the gaiety he was^ proprtet|i. of a« appropriation of 82,000, and hud conformed to the roquireoients^- >.ofrul«r 9^ l?>, which authorize the proprietor ofan appropriation to furnish

. seourity^onj^at estate of sufficient value to. obtain the amount of the appro-
"

iTr'a .^'^ *¥V»"ty Y^ feoen judged suffioiont according tq^he rules
but the Society had refused %,iver «.e amgunt. Moreover, thelciety had
gone into bquridatiort, undfrthe |-ctended autHlrity of the Federal Act. 42 Vic-

fsTgwfJl'liif'.S^' f''^i:
*f'"^«<%'<^-<l was now (26th August.'8W) to be «but^o.,the sitrohdlderH, portion of whiph co.pes out of.

^

the appropriatiofinn question
; -that the Aflt in question by the Federal Legis-V latut* was ut.*n^t^yuio|lul, and th; liquidation at iny ^te culd not ^tTke

place m prejudi^,^S»^o.ri^ts of .g^tiorief: "i#!njunatk,n w««, therefore,

T^e T'^i
*'*«°«'^*^-'iq>Md^^ ani;S«cfetar|-Tjpurer<^^^

^^Z"^". !''?.- ""^^^^^^ 7<yiteing thai they e*^.^wer to pro

««^JJ>
«»'^,l>a?«datiofifffid pr^

.- ' ^' .
t^^The dcfendaotspleaded«bc W. K. Doran was a men,ber of the Society,

* SL SL\i t''"^^^'^'W^*it'y ^""^ »» appropriation of f2.0oJ

" » ^ ;^^h fie transferred to petitfd^on Iii22nd ApriHST^; who then became.^ ito^mfeerofthe Soifiet^^^ **' rales./ That the nibjeo{of
^fr- I^oidatijB had iwib for a cWderiible time, before 2m April, 1810, befow
l| ^i -ttje^Aholdcnvand it was a matter of publiq notoriety that they wolildgo
^'- "*® Ii«lHid»ilon, Md the said Federal Act wm so i/awed to enable bnildin,;

%'^

.X

"
, % - - "

1* V "
,

./.'' '-

/ "*
h - .

iA-^'-

,

—fc-n •—
/ .-, ".. -..

'"

-iy^-.-*^
^' . - " T.l^ -

-•

-V- ._ :.*;.^JiA^
1 /

•' '
f "," „.. "^' T.;-.

^ -. . ^ '^
T

i» . » * . i ?. / : • -4^ ;-r-

««^
..

,^ ^ , f
;^ ;.;;,,

I
.-

, *



Moieties to do w. Th»» h.a «— ^3 \ —-¥

conferred upon them by the by-law. dllS r l "T'"*
''^ ^l-/ <»i'«retjoo

.nd by letter of 9,h May infofJ7irot ^hTk
"" .""""^^ ''"«•««"'

.ntortained without additional JurTty Z «t .h "'''Ti '"'"'' "«' »>«

i4th May, . reoolution w«, rm.,d i„!trL !k m-
"""""' «/"«"' "»««*«"«.

.mount- pondi„« « -ottleurrf ,,7^^^^^^^^^^^^
'^ '«- - furthf;

uuJcr .aid Act; that pe.itionor d 7 noT off ".; 7',.*" "/^' ^^ "''•"«'«»*«»

1^;;^
June .ho Society' went into 1;. .^ %:T^i' --•^. •"<« on

ttrcctorH hud nerer regularly rofuHod rl ,

" "'""7 "°'"""'«J 'h«t the
^Ivaneo In order V> ^^ uJliJ^d^^^^^^ '"'^ "f--^ the

V"*^. »''-h wa»ato„cc«ir Thltth ' "?"«''«-•*»"- -<idition«l

poW to order the Ji,,uid,tioa 7hJ,i"ulTT7''''''' "^^"^ •'««* "ot
tu«ntly. - ' N__ ""*^ %*"*««"» Ay wa« only pa»«jd«ubie.

^X

Tl»« St. Ann'i
Miilual H»M.
In(, 8<ic|iiiy,

Two qucfltloDS present' ii,eo.Holvc«. 1 Thn «„ffi
iTeoxcrci^oof di«,reHo„ by the Di«cto.M „. ».

''"^"'"""y of the security and

t^f «C the Federal tegLlaLe^^^^^^^^^ '' ^"° ^-"''•*^ «''

oflfcrod by.hepeUtioncr assecurtrwV, .^ J
T'"' P'0P«rty owned andl

'\|2,O0», and by Mr. llopkinVa^d"7^ R
"\^^ ""^ ^''^ Corporation at

%lr. X5|I.oy. the valuatorof IW^1 "' •'/""• ''" "^" ''''»- »'»-d.

would not be good for $2,000. and hi. eolp^^'ouuToTI'T ""^ """"'^
ail a. being unproductive. The other oronl * J .

"^ """"^ .""-»-^«*

omully offered or examined, wJ a ueTrv L"';^^
"^^^^^

P"*
%oes, the owner, ^aid «700 fork and it w^

^'"'•po'-ation at «500. Air.

Sntcndod to remove the molrJv! "'' »"ortgagod for«;{(M). Mr. Hyne.

^frctorsin^ accepting a «<^ounty iTuU ?„^rrr'"f
"'*'^''°" ''^

«^. Against hi. rea«,n. for rcfisal I an. ..^ h ^^
"'"^"""" *''" ^'""'«''

.1.S0 cull at^tion to the bill bofo« tt QaobT ? f
'"^ " "•'''^'

' '""''^

allowed to 1«25 uiotoy on a security less th n 1 ll ,^ ' *"" '^''^ "' °«»
and the Taluo i. taken fromthe vafua oV rn^ fT" " ""'"""' '^ ^° '^"^d. °

,
remarked that the value of thrZ "1

'
""'"'"'P'^lity. It is toU

\ H to the Corporation roll MrTheTaT "*T'''"
'"" ""'^ «2,500 accord-

• <^|aim.. aguinstrhe bor«>we th
:*

the
,"

oio IT "^/'^^ '""''^ ''-«l%*^ter .

r'-'-iMherefor.. that the IrU^Tff^^^^^^^^^^^^^^ jS^
unnecessary to pronounce upon the validT „P !t 7! "*"'• fcl^o
m,42 Vi^cap,^48, bufit a^T^t^: ht a r"',"""

^^^"^
Powerln ni»it4 of bankruptcy and insdv«„„r J

'"d^lature which has

% claim p£^ to legislaHrTerir^ ""r T"*'"'
*'""'"'' """^ ^'^'^

.f
'^

^|i.

1
• t.

JiffljSMBAiMmd wwtrityigTe^

]!

.^

^
v_,>
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0_
MtCiaiiMbM quired bj ihely-liiwiof the AHOoiution ; that tho iweuri^wM dediirad in-

ThoHi Ann* nufllciviit, Mild tlint li« londnfcd ndtlitional and »dcquiito iieaurity , th»t without

intBoeutx'. lijudioatiiiK upon tho new aoouritios offured, tho Society entcrud into liquidation

,
under the Dominion statute 43 Viot. o. 48, and woi about to doolara a dividend'

whioh would inoludo llie 12,000 which ho woa entitled to for hi* appropriation
;

that this Btatuto was iiltrt i'iri-$, und the Sooietj had no right to go into liqui-

dation under ita provinionn. WhcroPoro ho applied fur a writ of injunotibn, which

was iaaued on the 20th of Augu«t, 1870, rofltrainini; tho Sooioty and ita

cfficora Prom duolaring a dividend, and Iroiu prucooding to the liquidatioa of the

affiiim of the Society.

The Superior Court maintained tho dofonoo set up by the Sooioty, and held

thdt the Board of Dirootora, in the proper exorcise of thoir disorotioo, were

Justinedin rcjocting the security offered by the appellant,' as insufficient, and

that the p^ooocdin^s in lii|uidati^a were well taken under the Oominioa Aot^
^ whioh W08 not ultni vim, •

While these proceedings wore penling in the Court below, the Local Logis-

laturc of the Provinoo of Quebec passed a statute re-onaoting, aa to tho Pro-

vinoo of Quebec, uli the proviaions of'the Dominion Act, and also another statute

ratifying all the proceedings adopted under its provisions. Tho last Act was

not, however, to affect pending cases. These two statutes, 43 Vijt. eh. 32 and
*

ch. 33, were sanctioned oh the Slst of October, 1879.

The judgment has been rendered and the appeal taken since the passing of

these two btatutes, and since tho proceedings of tho Society to wind up their

affairs have been ratified by the Quebec Legislature.

~——.^v_ We cannot agree with the Court below, that tho Dominion Parliament had

the right to pass the Aet 42 Vic. c. 48. This Act is not in tho nature of

an insolvency luw, for it: is intended to apply .to all building societies, whether

solvent or not. It is thcretbro essentially an Act affecting civil rights, which,

- under the provision of the British North American Act, ISOy, comes within

the excluHive jurisdiction of the Local or ProvincialLegislatures.

- Tile case o^ L' Union St. Jacqua <£• Beliile (20 L. C. 4^S9() is in point.

Id that^cose the Lords of the Privy CouDcil decided that a law authorising a

benovoleot {i.«8oeiution, in financial difficulties, to compel parties to accept a

. fixed indemnity in lieu >of the annuities to which they were entitled under

the rules of the Society, was within the legislative powers of the Legislqituro of

the Province of Quebec, as affecting civil rights only.

We cannot, therefore, consider the proceedings in liquidation adopted by the

Society as legal. Bat, these proee^ings having been rendered valid by the

Quebec Legislature, there is now no ground to restrain the Society from pro- ;

ceeding to the 'liquidation of their affairs, and there was none when the

judgment of the Court below was rendered and when this appeal was iDstikuted.

The judgment dissolving the injunction must, therefore, be obnfirmed.

' The only thing that the appellant might expect would be a revcnal 4^ the >,

judginent as to costs. ,

In this country the awarding of costs has always been ooDQide^ as

within the disorctioD of the. Courts.

// .

->
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" pr^'U.ile d'^,,uit<5. partaw il'..l«
'""^'"l"'"^^ ''«• P»'«i«-

i
Mnaqaononii

" en pul«« 6.rl ci^hT^o"^. l'"*'
'" '"'" '«"*'''""'"« «-- 1«^ - «it. ell,

• pnrtiM," Ac.
— ^ -: "* poiatJu^u dans «^ p„y, quo k»

tivc juri..diotion..
"' "'''^ "°" •*°«'"'»«"d id thm wapcc-

substitutions, willH. the OrJinaZlI i"?!^
''''^"'''' "'"'•'"''''"« «'«»"'•«»«.

not been reglJred tt^,?S„^sL^ T'""' '""^^°"'»" ""'«'' "avj
"

law in,thi7l>rovi„ce. ViSrrc. rd 1'^ n
''"

'"'"' '''"' "^"'"'''"'' ^ »«

i.. force here, as modificrb Jf ri' . '"T
'"' '*"^ '* ''"« «»'^ ^ccn

n.de when ordering its reXr ion nt''""''
"'''"'' *'" ^""''*'" ^-J^'*-"'

«idmtion has alwa^rb^fr : "^^^^^^^
now under eon-

coa-try entirely „t the disoreSn ^^l^, "''I'^^'T
"' '"''' •" »>''"

^y statutory enaet.ent, ^^^:ZX^'Si^:^7cTs': ''-H^'
'''

|o C08tH h actions for personal wrongH.
'

'
^^ "*' ""h/«g«'J

• The Code of Civil l^t-ocwliirp A,/ ito j • ,

-! <.Ti,„i •

""'^*' ''^"- "^^S, "idmits t IS discretion •

matters of costs, and it is seldom H..» „
«»*™"'"> «» left to the judges in

revere, a judgo. „t simplyW t "u
"'^ "'''^"' ^•" ''*^'

'^'^P^^^ »«

».ous rote of itrn.on.yr? res^^PS^;'" ^'1/ k^ T "'"""* «•""»-

profitable. This was after the^al?^f »r n '^' ''"«'"'«'•« °o ^«^S«r

..B^fb™th.Localtegi.itSt^^^ -

as those ofthe Dominion Act.
ITov.nce the same provisions

•
The mAin objection <rf the aoDelliftit #n ti.^ -• j- -

vv
"*« appeiitftot Jo the winding up of the afiliin of

f

'
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MoCiiinaghAn the Society was (^nt he wan entitled to an appropriation of $2.000,' of which

The St. Ann'H Hc would be ^deprived by the liquidation of the affairs of the Society and

payment of divitknds, nnd it was to compel the Society to pay him this appro-

priation that he asked for an injunction tp rostraiti the €k)mpany from paying a

divid($hd and from prooccding to liquidation. , ^
The appellant failed on this first and uioKt important of his contentions. This

Ooikrt, agrees with the Court ^low that the appellant's otter oi sccuiity was piD-

|crly rejected, and that, not having CalfiHcd the conditions required to obtain

the loan beporc the proceedings in lit|uidutit}D were begun, he' ia not entitled to do

so now.' \ '^
<

•*'

The demand for an injufkifion was i^^t..wcre.,sujbsidiary to the appellttnt's

claim that ho' was entitled to the $2,000; "^fter their proc(Ccdings had been

'ratified by the Quebec Legislature;,* the appeflant did not restrict>.iua demand to

the costs he had incurred, "but pjcessed his other tilatiitis^ on which nNQtiled.

The Soiyety proceeded in good faith to wind up4ts affaics under.the JDominion

Act. The uppclbtut must have koQjvn that legislation was going on in Quebec

to supplement the Oomiuion ' lojiislatiob^iind we do not think tlSixt this is such

a favorable c.-tsc that we ought to mulct the respondent in the heavy costs

incurred in both courts, tvh(!n the appcltiint, while iQlnting upon his extreme

demand, isydeclarcd unfounded in the most imp|ertaii)t portiou of it. .

The judgnicut is confirmed with costs againi^t the appellant.

, EamIay, J. I concur in the jjidgmcnt?»iw so fjir as it reverses the decision

of the- Copt below as to" ^tlie constitutionality of thef-Udbainibn a4. But'

I

differ as tothe question of 'costs. The appellant cameihere with ^ law in his

ftivor, and I ^ittiT)t, therefore, concur rn that psirt of (he judgj^otil Which con-

'dcniiis him to pay the costs gf the appeal. ,, ^

"^ The jtidg'ment is ;»s follows V— . ^ ...'' '*'* ."

r^%ie Court, &e. '^^7^^
.

.' *_' ;; " (|
" "

'£ Considering that the security ,t5ffered. Ijy the appellant, petitioner uj^he

^

•.*

:.*

CourLbelow, for the appropriation of 62,000 was riglUly rejected Jjy the Dircc- i

tors of said rc'spoiiidcnt*, defendants in the Court below, la the exercise of *

th^ir discretion uAder the by-laws of the said Society j
^ *

^

" And considering that ia •the <?/«jip««t/' of ihe judgment ap})ealed from, to:,

wit, the jtidgriient rendered by *the Superior Court for Lower tSunadk sitting ia

Chaiiiberp,,at Montreal, in the District of Montreal, on the Ist day of Decem-

ber, 1879, Uiercifiho error;' doth affirm the SJtme witli co'sts to the r|spondents

against the said appellant. (IlAt; Justic^i^amsaj^di^senting as to coats.)"

\ Lacoste & GlobensieyT £or appellant. , • ^ ' ., ;

, Dmtri, ,Io8€j)h ^ McC<>rd, ipt lesfoaieats. ' i" ,. . .' - - v^
h.K.) "\ -V ;:-,'" :,*": /

. ^

' - ^' -•'

• •*'

m-^-
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^, t^ COURT OP QUEEN'S BENCH, 1879.

• * MONTREAL, ITra DECEMBEii; wi^
/--. Sir A. A. !>„»,„», c X, M„»i, ,., R..,,v, ),. T.»,„, ,.,

. > Cross; J. i- . '
"

«

No.- 188. - " . •

MARTHA PIERCE it al., ^

*^ ^U*tM iann in lAe Court below,)

.--AND -- ^'I'EI.LANTS; <

' Jf^V-V Bl^TKRS BT A,,., ., ' ' /
'*

(Plaintiff in the Cmiq below,) '

UILDt-l. (Following /.•„/,„„,, 4 neamtr,,, 28 t t.' J oJW.^m ".
.^Mcwsion purely and .imply, „„y besuo-ltv^ih^ Jr" '"*"'«'*• "•«'» ««9Pt •

S^ time the actjon is Instituted.
^e*"'*"* «n whow liand» the estate Mill Is at tli«

-> 3.
The nunity pronounced by Art. 311 c r n,<«h

.\ become ofage and his tutor, rt^a ingti' tie ad^^'^, K^
«""•""«'* between a minor

. \
«nd must be Invoked by th^ pupil"' ,o cannot h,""' " ""'>' » ''''">»"•«'

»""'«r.
asainst the tmor. without asking to be L,!?"h? ""'. *'"' '"'"°" to'««co"nt, rfc jMo
account ronde«,d by the turrl

* ^ "" '*"""' '"" '"«"«"«« «'ven „,,;„ „(« «„{

administratimuhereofasherjuter..
"''"'*"*" "^ '^^^ ''''^ "'^ther, and of his

' Isaac B»tfei58 was m%ied in June, 1648 ta MnrM.«'iii tt,, • '
*

intestate in 1851,. leaving two. cl^l4reB*0^^M ^;?""% '

""''^ ^^'^ '

' after U|^otHor.^T*eother^l?a^ ^"^"^ ^hose.qh.ldtcn died «hortl,
,

|S^SS^r:^^^^^ ---.Won

.Thfi-action w' against. Martha Pierde as tutri^ i "It
" '-'":'

-^'f^>f^^f^<^$l2^^^^ to the,

• ftU 4ha,^ on theiS^ofZ^j^^^^'^'^^^^^ obtained* .

tstill in the' ha^dsV the executors andS'tJ!,? ? '^^ *'*'** ^''^ ^'^'»*''
'

loeil^ought against them.
.

;

*'^"V'^' ?<'^»*<> ''^^w^^

^ This last, portion oOheaRpollants' DleanaihinfKl*'' :.- , - '-

/'i

-«,

f^.i'
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louDd*lp .pay^the dcibts, and tlierefore really interested in tlu) settlement; of the
' liiibilitics of tjie esdBatc, as we have already deotded in the cose of RoUand et al.

& Beuudry (C. C. Art. 735). The exeeutors can only pay the debts with the

consent of the heirs or legatee^ (C. C. Art. 919). > |\
jf'.''

The only other qaestiona i^ this case are : Ist Could the plaintiff decpAni an
account witliout askiipp to sfet^apidc and bo rctieved from the discharge Ihe has

given, and bywhich she has aeknowle^ed that an acocrant has already boon.,

rendered to her? , ! • * / ^ • .1
2nd. Is it proved tbnt there was no account, and that the qicntioi^of it in

the discharge is a mere subterfuge to avoid the law prohibiting a transaction

between a tutor aod his pupil before an account has been rendered and vouchers'

produced? , : - *
*

./

On the first qucsti^ T am of opinion that the nullity prbnounoM by Art:
311' is what is termed a nuUili relt/tiue, which the pupil ajone can invoke, and
which must therefore be claimed by hini. The discharge in this case, supposing
the facts alleged to be true, is not absolutely void but is only voidable, anJ on
that account tho action should have been to Set it aside and to ask fur ^n
aecf^nt. This is well iexplancd by Pothier, Traitd des PerSbnnqs, No. 189,
where he^*aj8 : .

'
. . " toutfi transaction, tout control pasrf?' entre le tuteuf

•*> et le miheur devcnu majeur,'abnt que cc oompte ait et^ rendu n oblige point
" le mineur qui pent i'en /ui.re rclever etles /aire diclarer nub ; quoiqu'H ait

'.'
fassd COS actes en majouti." ' "» « >' '• "

The minor can Itsk tp^olreljyBved from such a transactipn, he can ask to have

it ,set aside, says Pothij^, ' prdjjp this it follows that he cannot de ^Imo t^
another account whilethe transaction by which he has discharged his tutor atill

subsists. , '

Demlblombe, vol. 2, de la Minority, No. 90, § 2, is still more explicit than

,ri.thier. " De cq« motifs de I'art. 472, (corresponding to art. 311 of our€ode)
"ij resulte que le trait<$ pass<; entre le tu.tcur et le mineur deven**. wajear, mm

, ',' Kobsertatlon des conditions qu'il prescrit, que cc traitd, disons-nous, ri'est fm
'• uul de plein droit, '(art. 1117) et qu'il est seulemcnt uiinulablc."

" II est vrai que I'art. 472 d<5olare que le tnrite sera nul. Mats nous avons

"d^ji femarqu^ que la terminologie des articles du Code !ljpr/i6on ^tait loin,

" pr^cis^mcnt surtout en cette matifire, d'etre irrAprochaWe ; et ti n'eat pas 4ou-:
.'•• teux qu'il'faut appliciucr 4 ce trait© la mSiue doctrine que fa loi applique k to^

» '• les contrats qui pecltient soit pojulr cause de quelquc vice de cooseuteuient, A(A,

'•erreur ou violehecXarls. 115, 117), soit pour cau.se d'incupacitd de I'aneou^e
" Tautr^ des parties, minorite, interdiction, etc., (art. 225„ 1125; ooihp. aussi

"art. -502).' ^ V- '

_^' :.;::^ vvv. .-;,.

" C'est-a-dire que ce traite existe, que ];» convention s*est foirmde juridiquement

;

'• mais que la nt^li't^, oil pha'tbt I'annulation, p««t en»6tnc demandde en justice."

Idem,.No..j91.^"' ^.;4,v:- " '
"

'/r^'^
'

'
''' '

' '

'

" lo. ^'La nullity dc^a -CtjfbTention est Iculemeat relative et proposable ^arcelle
.^

" des Jmrties dfins I'iiteret de laqdelle lu cause de cette nu1lit<i existe. {Art'
•1125).", \''\'-~- */'.":* r ^
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minor l«l„Mind to rotu.^v.haiterilir'-'^"'^^^^^^ ' -

:r"^"
;M nous j.„«,„« ,,, ''-"Sl^^^wfr1 ^5»« '« ^-Je Na. „

.^

» a strong PreHa«.ptio„ tj^ut tWj.„,ou„t 'in "^"'"T"'^
'"''•'!>"*'

'^'"r« *

.t ka.st offer to fu^pitothe .mountX" ,2 .2 "I'V"' ^•" ''^ «•»*«»

g«ve bo. «^^Md^ n^ off;.r^t!^
''",;""'"' «^'''^ <b»^ H.c df.ehun.ahe

. eotitkd to. ?:, ./ !J
"'^'""'^^«^'*««o^,,tsheu,aybe^

We have already de6ided huhn..'. J PD..
. 1877;. that t..e pL.„, w... .!" "ilf

"^''- ^- J'^^-viilo.s <.2,.d June,

.he could obtain a» ofd.r»,
' .i,„t her 'iT^T!^ '" '"'' '" *- '^'-ed b..fi^^^

of 1| tutorship:
•

• ^ '"^ *"»"•' ^ r.ude.- 4.er .inotl.er account
Tnfii decision aj^dios-to tliLi -jfi,- "i '

-
-

«th«riti.. cited i„ fi.e e,;.e ofd^r27t,^7 ^T^^' "^ '^'^-^--rous '

The Courr holdiri/ that H.. -.
*^*'"'"' ^ ^'- ^- H HI -

- ^«'i..« of .he ^p;.,!;:,:''
, r;:::!''*"'"'^ '-«'.. ».«. .w &:

" .ConsiiJeiiiiv that tli . f , . i- , fcJi '' '^ "

fi'inakrespandeui;
:. '

^''^' ^'^^^'-^i'y ratified hjr the wid '

„

" '^n3 oorisiderhki that th« «»M (\ i

* '•*'
''

-'
,-'-'"

* trat,o,. as tutw of her propbr^wi hlatS 't ^'^^T""*'"'^
''^^ I'i. uduitnu,- '

"

•J^gifn by her said aLLy/i^t^lt^t"'"**'"^ ''**' '''^ «aid di«,ha,^e .

*

; :
^^d considering thjit 'the ftmale* respondeat has i„,r,is» 1 L

'

•
'- *

'

A

—
m.^'

•,.:vVV'i
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COURT OF QUEEN'S -^BKiNID^ 1879.

*t

A%

•Dd
•iitten-

•f

i>

'C
^
»r

- ./.

.^-f

without having first deuiandecLthe'resiliatioa of the said ^i^hairge of the 16tb

pi April, 1870, and;of the suid ratifioatioD of the 6th day of May,.1870; .-

'^ And considering that there is error in the jii>fgninnt rendered by (he Supe-

rior CtijOrt sitting at Shcrbrooko on the 2nd, day of July, 187B j

.

'

" TMb Court doth Ci^noel and annul the said pdgtnoht of th^ 2nd July,

1678 ; And proceeding to render the -judgment which the said Superior Court

uhould have rendered, doth distuisn the action of the said respondent, and dath

condemn her to pay 6> appellant the costs-incurrcd qs well in the Oaort bclaw

•8 on the present appeal."
'

' '

D, Judgment of S. C. nevened.
- ' ' "-S ' *

J/a?/, H7«7e <f'Pan»i(<oM,' for appclhiuts."
""

'
'

. \»,

• 7w«, flroH'w •<!{• jl/c/.)y, for respondent*. '<^ ,»'.»<#.

^. . • ijfct:/' - j^ _
* > '__ _• ._,

,
'• The.judgment in the case oit<?d above, De» GrrtieilhtuSi; Rimdeau'(22 June^«

^1877,*Dorion,lf,'J.i Monk; Ramsay,, Sanborn, Teaaier, JJ.-)> was atfoUows.-— /
\ "LaGoun'ctc.:.

"

,
' .^ . . I

> '
'' Consid<irrtntquele d«5fcndei;(r, appelantych saquufit^ Jet^'cur delad

der(!84e,-intim^o, a, d^s fongtemps' avaiit ViDstitution (Te Taction -on cette calisp,

rcntiu 'jk ia <fiti$ puptUe |ri«»rs'<!mahiBiipl^' ^"mariage, ct^as8ist6c d'un curator

U^gnlemenf dlu il (jetic chai^Cj cdmpte dc^ administration ilea biens de 1^ dito ^

'ttemandcr«^te/iutini!iSe, ainsi iju'il appert pair le compte readu'du 83"lBiars 1870,

Levant Mtre./A. ,R. Bjsson, i)otaire, et cejusqu'ik, la date du dit compte, .et ood-
*

sdquemmcnt'quc le dit d^feodcui;, appeltintj ne pdut 6tre contraint deirendrefaa

' nouvcau eonipto 'iJL la deinandQresse' iotim^e, sattf ik cctte idorqi^'reJi." ddbattreie

dit compte si cile lojugc it propos par action directe ; , ' » ^
'

- „'

" Considt'iMnt qull n'y app£uri).tt pasqud (e'defcndeur ait; qontinu^ la ditft

administration apr6f la date ^Uydit fibtjipte * ' ' '
'*

,_.^ , ~ *•

" Con!>id(^rimt de^plus qu6 la dewandcress^ intimdo, no poitvait clemaadef au"

^ ddfeodeur, appelant,, nnercdditiop j|e compto; aans en mStue temps demander^
"^ cc que \p compte i4)k It&i^^;:W> le clit ddfendeur, afipelant, et acccptd par la

dcmandcrcsBc, Jntimee, as$isi!»!i!de son curateur, fdt mis de cote, et qii'^lle fut

relevde de BOO acceptatioii I;%> "* • ," ^„ . s'

'\Co«sidcraDt quedaa^ !^ jugement renda pat" la Cour Sup<Slfti^e |en t^vi-

Bion A ^Iontr<5al le-SOimcJjur ^eeeptembre lS76, il y aerrcufj ;^ .

'
.

"'

T,"'C8B!:c ct aonule et mc| k neant le dit jugMuent, et procddant k rendre le

jugement- que la dite Cour Supevieure si^gMipn'rdvision aurait dAxrcndre,

confirme te juj^ement'^rendupar la CoiAr Stip^ieureA Beaubarnois le lO^me

J|(Air de'Janvier 187^, ct comlamn|e lea i»^<?8 i^ p.iyer^ d- Tappdant Iqb frais ea

J

Cour de Revision et en Cour d'

(J.K.)

ppel.
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a\isp,

•ate^r

I dito

1870,
, A.

t con-

'

*

treie ^

POVRmUA^ls jOA BEINB. ,876. .

6.'*

'»»

*.»'

. . No. 134; '^
,

•^ %

J
^ <.

EPHttEH HUPON .T Af..i -V
-

coaW en appe,, conda.„„„t l^i.V: r^r^rrf^T^^^^^^
""' ^^«'

,B. Dufort, en leur qtialito de Je«ataires G,Ui o! •
F,Pa,achaud et Euaher

et Dun.. Anatball ' Trudclle TZT^uTZT''.'' '''" D^vid Laurent.m n,ari,^4 payer «ux demandeurs «5 59 J ^^'^"^ "^"'^^"'^'^'«^ »^^
di

Ua bref d'ex<$cution rfc 4.«ri ^^ ^T '"*^'^^« ^* ^%n^^

>!•« A^ ?««% 0/- ^,«.e««? «.«A«c^^X^S"';?''#^ ^'-'d Laurent,

Jc^ ajant pa^des.de sespropre, dcT^^e^dtfi" ^'^^V'^^''^"''' P^'*"'''^"*,

fKnnttenuede payer d mama ses bicns Snl' ""T
««""«« t^'He die n'est

toutcequepelivent^xiger
les er^ariL ^r ' ^^«

f''"*
<J« «<>« mari

; que

«!¥0inE^. Ie8,drmt8 qu'elle meme peuHvotriT f"""* v^W sur ce dibdt

•<»'e1fen'a'Jamai8 /e„on«i-I lei etl'!f T •^'''"°"'"' des demandeju-*-

'luagt acceptation
; .u'eMcZinl^^

'""*''""* «"^J^&iHerrt ii -

-eo |i i LaW tout rinWret de I'suceiri^
^«|PO,««br* 1863.^11., ;.,

IBtflit^ de Wgataire «« donati;! T r,/'"^" <^»P<Vwnt ia ««c<»,«pn J,

>

*
^

»""
<

t
,;

^i

%

«

^li

»« * I

.«

h";

TT
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172 corn DU BANC l)E LA KKINK, 1876.

Tnidfllv
(I

Muduu^vt •!.

•#

/

1(11 (li'SreiKicurs Itti ont reiuU Unin leg bicns en leur quality d'ex^cutours tcsU'

uictitullCH, dcHqut'ls ello u (liHpos<<5, ct a r«iuliH<; $80,000'; qu'upiis uvoir fuit acte

d'ucccptntion ut uprds alidnntigdidtii ccn btonn et de plus, aprd4 la.oonilamDUtioci

portdc duns Ic jugcmout conimo It^'alnire ou donataire universcUe, sans qa'«lle jw,|

« ait cxcip«$ do cctte qTialit<<, oHc nc pcut Hckundrer do la rcRpoiisubilit^ r^suUa^t,

- de tuijiiguiiicuf
;
quo lu comlniiniatron cu vortu du juifcincnt dtSfinitif en Ik,

quiilit<< do l(?j;iituiro ou donataire uiiiverscjlo en usufruit. decent par le fuit du i

jugcmcnt »une condainiiaMon p('i>onnt'llo sans aucuiie exci'pt™i, czcuiptioa ou

,
• condition; que la pr<)ti!rrduo rommciation. n'ayant jaruiiis «St<^ invoqu^iS ^nns

Taction, ne pout I'Cire^par o|>po.sirion
;
que telle runonciation eat nullo, a^llK 4tt

faite api^s ncci'ptatio;i du leusuiiiversel en iirtuh-uit, apris avoir priu ct absorlMif
.

'
tototo la succession, aiJrds'avoir ali^ne lc« uicublc.«, act ions, et r<!alis<; & son^rofit

IcH' bicns db la 8u^ci;.-gion ; do plus tiUe reuonciation cot fraudulcuiie
;
qu'en

outre^ rappcluiito viie pouvait scxou^Srer que par li prodiictioii d'un comptc^ ^.,.

^•tabiis(>.^nt quo tuUdlcs biens do la i»uccc8!>ioii ont C'lC- ,absorb<!'s pour I'acqijitte-

uicut dJs dottcs; qu'il iippcit par IWCiiljiiiequc lii;i|i'jiU|!ti(>n»dc banqu^ tit cl^la

'Cuujpag(ii(i du lliuhelicu apparteuaionl & Oavid LaurvHt, ct que I appotante '\

^ ayaut oa tut pohaos^ioti tuua 1<)» bienii de la succession, y cowisris ses parts ou
'

'

\ Z'^^ actiom^ u, pur dol ni fruudc, bubutttuo tcN dites' actions orii;;il»Sllcuient^u noui

t „
- dc lu iiUcceH.>iou, et lea. a places en son now pursbMuol, otun a acquis iliudiue

•
' Ics don;ieru dc^ la t^uGcesm<s)n ; /quo Tuppclante ne fjcnt ailOj^ucr scs prdbondues

r«?olauwtiou(» coiitre la buw/eaion de.sou mart puut> Ju^tifier ttorf ptutentions d^

s'enipiirer de ccs brerr^^^ic ' p ir lo t^it de i'acct'pllition du le>;rt universel, et

'.coniuje usutruitiere Ues,biuu.s de la suoeesMon dout die a prid po»^»i>ioa cd

vcrtU'du ju<remont qui la <condutatu! en tui qiialiie d'u^u4ruitil^rc iV ea,.payer le

° iiioinutit, ii s'oSt op(^M'« unc cont'uhluu du sus (jriSuncui} coiitre Kun Uhtri, ct elle ne

pout Il'8 invoquer ii J'eucontrc, d(^ doinsndeurs, scs eri^anciers pcrsonnelti, en

, - vertu du dit jii^buieut.; <][U0 \ch avunta^ti^ et notauMitent I'mu/mU u vU»a<atr^

.par ton mutvat, no - fHiut oi'cxercer que sur ius bieY)& du la Bucct^ion," qui

cziat«r«icnt uprea que Ics, Qr«?aucicrs scruient payds, que I'appctante u'avatt

"-ftucuUs blcus ou doiiters uvunt bpif uiariuge, J,' Idide de»quels die ait pu faire

Tacadisitiuu des actions dc banqu€8, etc., qu'clle a aujourd'hui en sa {ws^^ion

de8 ISiens au, utpntant do 850,000 ui>paiixina>it a la successioo.

. . Lcs dciusndcurs doniuridaicut en outre >la nulUuS de la rcuonoiation.

' '
- •, Le 30 juiQ 1873,la Cour Sumirieure (Mapkjjy, J..) rendit Ic jugeioent suivant

'

' "'XhcCouit having heard l^ie opposunt and oontestants^'k^-thetr Counsel

upon the tticrits of (he oppcm^^^ nidde and file,d by said oopoiiftht in ihift eauM '

V «nd the contestation thercpf.jl^ plamtiffs, i&Y'Qg,exaiu^tpd the proceedi%% :

proofii ()£ rcct>rd and ev^deneo adduced and maturely 'del|^ratcd;

" Conisiderin^ opposant's (>p{Hisiti<H)i unfounded, save only in its allegation ^f

part paymHt^330 bavlngbcon made by opposaot for whiob the writ of cxgou*

tion doe*) not credit her
;
yit eUglit to

J:'

" Coti.'^idcriug the coutestktioa'o.f e{^)o«aat's oppoaiti{0a w^iil fiMinded ; save is

so far as regards fhe obiiift'of opposaot founded upon' the ^rtial paytoeot of

|330 made by her a« fcjleged
;

' v" ...
^ Conaiiiering that oppoiiifft went top ^f io agfcmg tlb« settiogwidie .tot^ly<^ ;^

'

tix taitui-extcjiio* t_ • •.""
. V. ;••.'., •',,?„..'

^ ^ 4i..[
'

'

'

,.( W

'V

)i'
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.f^^'V^^JJ^ •)•« t* RK^B, ^,5.

f% -

X

"CooaiJcrin,? as to tfeo quality i7^;i;;iiJ"Z~~^ -^^

imnei, that the writ of exeiution IjT^ ^" """^ "P'^"""' '"« beep cm.- Tr,a,,u

contestation oC o,^.ll,, i^'^^^^^^^^^';^'^ ^ Doth .„i..t„i„ the «.^
"^^"'"^

m»/ou«dc save that upon it the «.« Z^;,::? ^'^ *»'« -''^ oPP-ition
be reduced by ,af4«:{3« and pr«p,.rtio„ateW"^T"''^^^ , .,

fceen pendrng fbr 20 jearH,/d«rinp whichttl'Tr
*'"'^'""*''' ^'•""^''e «"«1

eo»no.r. It appear, that in the courLof ,1 T' ''"'' '' '^' ^"^y
defendant lu. eomc to be changed. X^l' •'''""^t'^

*''« ''""'•^^ of the
,*Xceut,on. and «ay« „,,„ h,, -J ..rttJ^,^"";

'» "O'^bj an opposition to the
error -Vo the quality Sn whL sh il'coSS' Xl

''^''''''' ""''»- *»>«

!?'«** «n aaying that th«y have a rid. tH.^ ft ^''""^""'ff* contest, a„d
in the «««;-o.to|.her^„.,it;S

t :^f^^^ The ppposant ia coiJ
e<mdcn.«ed in 'a ecrtuin .^aHt/':,^ l^,Z^ T""" "'"^^ """ «K W

.

^ct^,o<., ^e., r4.rd« ^l^mi^t'''- '''^^^

l-ppelanto a.ait.J],e .1. d^t^ I^^^^S;;"^ i^«--t dans la cau.o.

mrm p-n..:t^:.r;^j:i^^ %«. .».!..«.
.,3o. Iaj)pelant«, o»lfld,e usufrultiLf^ !^ ^^^'^''' ^''"•«'« ?

' ^

If Int.in<5, tf.aimi;n„ent que la«S3LS ' ^ '" '"'"'•^^•«° ?

Maur^n, u„ive„«.,ie,
,J ,^^^^^^^^^^

•'ontre eile. en «a quality
ucuoe rencciation ea>,od«it un invel^!;7 ' "'"•' 'l"'*''"« *<^* '"^oqud

^uae|led«j^««,ueot. ^
'^""^

JugbajenteoVpftei;'". ' v
•- " -:,--^-''"r •^- '^^^T

-J,-«J»t4Montr..,«,SJeCr^r^^^^^ 1. Cour Sup.rie«re

, J-. ^--^--^-^*^«A-»^,pou;ie«inti^,

-M'
\- .>

I

•1?^

•>->

If

w

If'



174 OOUR DE CIRCUIT, 1880.

y COUR DE CIRCUIT, 1880.

. OltiiTRlC'T DB TKRREBONNB, 14 )ANVIBR 1880.

"
"^'

-Corum Johnson, J.

> No. 177.

La Compagnie du Chtmin de Fer dea Luunntidei V8. Antoine Oauthier.,

JVOB:—Qu'un hulailer d«>la Coiir 8uii«rlpun> nnmnit pour *>x<<ref)r daiu un certain dblrkt ot t|

rtildp, lie peril (MM quullMpour <>x<>ropr daiM tel dlHtiiol, par lo fait qa'ajrant a««A d'j rffI.
' dur, II eit numnit^ hulmilur pour un autre dUtriot daui leijuul II vliint rteldsr.

3. Quo le mot immatrienit mentlonn<( dans I'art. 78 C. I' C. oommi dc'vant m trour<>r

^t dana le rapport de siKnillcatinn que fait rhuliwler, n'eMt pa* lacranwnt^l. Tout tonus
.^ indiquant Ic dintrict dan* le<iu«l 11 a qualitA d'exvroer, Mtllt,

Le brefet la ddolaration on.cctto caaso avaicnt dtd remis pour RJ^niQoation \

W. Dumas qyi avuit ^to noinin^ hui.'uJer dc la Cour Supdricnrd pour le (tiHtriot de

Terrebonne, alors qVil rdsid'uit dans ce distriot. Quclqucs ann^fes apr^s, Duniua

tint rdsider ill Montrdul et y fut nommd IiaisHior do la Cour Sup<^rieare.^~[iV ~ "

Leddfendeur produisit d I'eneontre dc i'aotion 9e la demanderc8.<ie Mntt'^fp-

tion a la forme fondde sur la pr<^tention que' " Dumas a CC88<$ 'd'Stro huis&ier

'* pour le district de Terrebonne et de pouvoir y exer^cr oomme tel du mooji^i
" qu'il a 6l6 nommd huissicr pour le distriot de Montrdul, il y a aa-del& de dix

" anH, et y a fizd son doniioile^vla dernidre nomination ooroportant tie "droit la

" revocation dc toute autre comini^on antdrieurc,-—que Dumas ne pout exdn^r
" c<^qie huissicr sous deux commissions diffuxcates pour deux districta s^piu^s

" eiinieme temps."
,

'

v
"

'

Per Curiam. Je ne trouve ricn ^dans lu loi qui emp^he vn«hals|!i«)r d'ins-

trumenter d'une maniiire ]<^galc duns ^tel 4^triot pour Icquel il atirait dtd une

ibis admis, quoiqu'il aiirait ccsstS d'y avoir^son joitucile, ce qui a prdcisdment eu

lieu dans les dix causes aotuellc^. < . ^ ^j
J 'en viensdono 4 la conclusion que les e'xcoptions a V%fme, produites dans -

ees djx causes, sout mal fondles ct qu'elles doivent dtre r^ovoy^es aycc ddpen^.

DeBellffeuilh & Tiirgnon, avncats de la denla^<^igre^*8e. . •

Prevmt «fr Pri/ontaine, avocats 4u defendeur. -: .

'

j[E. Let. DE B.) o , /" •, - '.*
- ,

•

.- /

SUPERIOR X)gURT, 1879.

^ MOXFREAL, 30th SEPTEMBER,, 1879.

Coram PjifINEAU, 'J. .

^O. 1246. f ..

InrtJ^Tm Dwyer, insolvent, Fubre, assignee/sand itfcCanvw, contesting divt-'

« '
~ '. V » dend sheet.

' ' • 'A.
'

BKurV-The reglstratioB^of^ypotbeear]' elii(a.wltbin tUrty-daya preoedingr the ina«Ivenoy of the

* '
_

debtor ig^thont.^nect. Such claim, however, 8boa)d be coUocat^ ai aa ordinary un*

•
^ __

privileged cW

^
-^^VA^ivjlfiLV, H. r-^TTne fetuilte'de diwdende est prdpar^ ilveo la note saivahte

:

^ 4 / ^^TheolMW «f Chii. Mc'Carroaon account of mortgage for $1,000 and inter-

^
i\: >

—

<

B
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SUPEfilOR CObRt; 1^
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8UPKH10II COUKT, 1879.
»* ,-."

Dmyr
Mtt'wrvn

>?*

m:

^e I'onrdKiitreDicut oflyotiitf aprdii la suiitiu dif J'iiuiiicublo, lorsq'uo oot(e Mikie entJ^
iui|>« d'expropriiilioi) juiliuinire. < • .

.L« jniiio »OgpWHk»Ji^"° [»"• iBwU'Miu«Jr J'hypotlni.iue du oontcstant. ' .L'en-
registromcnt d«Scajfiypptl<'6(|ue qUnt «tiw ofTi'tlatti yoozde lit loi na poufuit
don^ pui, dtrfi prJH c^ii' donfliilSrntion par Is xypdiu en fuifljjj^ fcuillo do divi-

d^iH^! Mais la oydaiioo du oontCMtnnt no doToilpm otlttfliRftli'ituiuont nii«t*Hl4» >

' tOt^ oomino le Hjndio ac^ibloruvuir tiiit.
' " \

Laapotlon irrdo I'aoie do fuiliile do 1875,' dit : ",S'tl nppcrt au nyndrcl
d'apr«^>i ro|uiucn dm livroa (lu iUilli «m iptremi'Ht, qiie lo fuilli a dea oriSunoiorit

<|ui n'(int piiH priH lea inc!>ur«i ridoeRHoiros pour lour doimur droit d'fitro oollo-

t\n4a, |il«trui|o son devoir de r^«orv^r dca dividundoa pour ooa crdiinoiors sui

vant la nutiiro d« IciirH rt^olainatitms ct do leainot-iflcr do oetto i^awrvo etiA
cea creanoiors no pioduiwnt jKtint lour*) criaun* .tti no dcmandent pna eo»

dividcndcsuvun't hi dt<clorution du dernier' dividcndc nur Ips^biena, lua divi-

dcudea r«5iM!rv«<!» pour oux^ftsront p'iirtie de oe dernier dividonde. '

\

Lc nynilio a ed oonruiisji^noo de, la ore.iriee du e»)utf«tint puisqu'il la meirtionne
nur lu fouille d*! dividundo (Jour diro (ju'oilo n'ent jms colloqiyib ii raison do son
cnrcRistrenient (iurdif. Ccpondaiit, il n'a rion r»5»erv6 pourlo conto.'jtiuit oontuie

lu loi iui eiijoi<^niiit de le luire. Hu Icuilje de divid(iiidoo«l done iir<5;fu!i4tp et dpjt

f'tre r«5foriu6o do njiiniuro A e<>ll.)(|uer Vs omitoatant poUr Ha riolaintttion oomme
creancc ordinaire et non priyil<St;i<5e;

"
*

ljo&„rruis do ooutOHtuti^n, & prcpdrc Bur la uia»8e u partagor.
'

, -/ '
-

Dividend ahcot rcroriucd.
Luuu if- Dihuthon, fdr the assignee.

MtMaMur, Hall i{- Grenishieldi, for MeCurrou c«^utc8ttnj^ dividend sheet.

•' conJIT OF REVIEW, 1880. .
,

. MONTREAL, 3lBt MARCH, HBO. ,

r'«w/H Johnson, J., ToKRANCK, J., Jktte, J. -

NiV 2386.

Motions B'luk Vii. A mia>» es qmil., & Am Sorieti dv. Vomtrmthn M[utudU de» f

% Arthuns, (farnialice.

irnr

II Ki.u s-Tlmt tlio at tacliincnt in the |ihii<Is of • (rarnislioe of a debt aftorward* ilu« to defendant by
garrtiitlH^jlK not valid If^ llift iiiuiutiil of tbv aeiiuin', thu dobt did not oxistlu lavgi.

' .'•^' of till' d<!ioudan».
^'

„ ^^^--^"""^'^

This wan in review from a jud^niest jif^be-Sn^pcflbTCourt (Rainvil(,b, J.),

fl)th SeptoinberJSjSVflwn'^ning the validity ol' a sumc- nrrit iu the\ hands

^"oTtlie garnishee. The cuse was by default as to the defendant, who wa^ here

the appellant. The service of the miaieanet was on the Uth March, ^879,

in .the hands of the building society, garnitihee, which declared on the!24th

Marchi that at the ti^ie of the service it had not, had not now, and doealnot

''know that it will have iu the future any moneys, iuovoable»or effects belongiDg

to the defendant, under thcTeserve oi'the folld^ing facts : That by obligation of
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tba there .d bc^™ «o l„tor.«atio» or ucoopta.io,, of tl.U l,.di,2n of p„y..I

that «a.d^«-(W bad>,n tr«o.srcrr.Ml by th. d.,f...Jam to Jc»«feph O JoJb

Pkb Cuiuam. The Hiiuplo fjuoHil

•rrit oA the llth March, 187!>, ooiil^

eitistonce in favor of tho diifondant a;,',.

It is true that tho dcniiiud by thowii
declare opt only; what ho did, owe ut the •.,„

he Mbq^ll ovro in the future, uud this w

fi

<»

[>«e of thf mf»i«*

ibt /which hud HO

• ho 1 2th Slaroh.

Mt ii i-of}uir«d to,,'

1^

iron, butuiw wb#',''H

J«ir.im(e«ug of tit* -

.tr>:tt»rc:j''"'
p.

'

""- '"" -"- -^^ "- """• - ^

.

J^: ^"^'"'. KJi'i.." ojlSOO, p.H». Art. ITI l,., ™,.,^™ „„»«,n«.b<>r„™t,.C.,„„ ,„ ,l,.,c.i,I.. •..>„« l„r«,..l. .i.»*«ri nod»i.ri^

arret lOrniee cntrn u<d iniiino :i ('J...i . :.i _ ....

I' I

arrfit fbrmt'e entro »c«

frappont duns ie, vido.

^ainH, U fiut consideror cettc saJMo comnie pKc^niaturAo 0t
Jillc no 8uikrait produiro d'effot, car etie-n'tt pu arr«ior, . , .

,...,«.-..« u oiluk, car eiie»nu pu arrffior
entre 08 ma.os du t.o.8-Ha.«i dos vaFeur. qui „e h> troavqioafr pag." T„o orrevJare cited from B anil« 'l-,..,....i j„ r»„.^j.._ . ..-.Jl

'^ ^ '^^oarrein
Jouruul de Procdtlaro, Art. 6375 et Art. %1<^2.

March d d „o| touci thc^ del^t whichonly eii-ite.^ on the 12th M.rch and

.^g.ufied by M . Josc^l. upou t .e nqciety garni«he.. and ,,it feay be that a new

^.Ju by Joseph y^ the soc.Ay. So fur the fuc.H pat beforj us »how only •.V«Bo.BcaU0„ of the t a„Hfer injfavor of Joseph on G«l«r„e..«T.„„t 6n the S^ilThe judgment iWuB folloWs:—
"

!

uooc.e*y.

" La.Oour etc...,/ '

\
^' .'

'

devenue sa d|,tAc« que post^^ieureinent A la nabie-arrflt prise ^.tre scsma.«s est^y le 1. „L ,879. et que pour eette rai«o„^l Lt co d.re
cettcsaisiecoumJpr,S,„ati/rA»,etfrappu»tdanslevtdCS '

- '' -©emsiddrant U'U y ttijrr^ur,'' &e. . ' ^ '' -
,

'

Biique, for plLitiff. /

II

•••

y

Jud}{Hittirt reversi^.
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CODB SUPIJRI^URE, 1877.

t

COUR SUPERIEURB, 1877.

MONTREAL, 20 AVRIL 1877.

Coram DoaiON (W.), J.

/ No. 2228.

^trrault yn. Dajardint.
.

"'

Jceij-Qg'nB d«tentonr ponnoiTi in d«ol.»Uoii d'h,poth«que, qoi . aoqaltu des o.«Mie« hrpoth*.
eil«.^««fjenret, b« pf».t «tf« tena iu d«l«l«emeDt qa'en mitent qa« to crtanofw mot-

deter^anoMqn-ilatt^iitM. C.C. i»78.
«>i«"oouiier

vend<(ur on aes .yMi^.n«., et qo'D n'. pu droit d'cxlgor de rautlonpement, qu'U »
»enipMtronbI«»r»l^ndetolengiigement.

»» y-'. qu u no

Dans cette o^ase le d<(i|^ndear poureuivi en dgolaration d'hypothAcjae, declare
qu'il consent & debisscr fimmeuble hypothiqu^ an faveur du demandeur, 4oon-
'diUon

: lo. Qu'ilsera Ub^r^ de ses obligations envera son vendear, et que cau-
tion lui aoit donn^e qu'|l ne sera pas trouBld \ raison de telles obligations.

2o. Que le demandeur lui donne caution do f'aire |K)rter rimmeuble a si haut
prix qu'il sera reuiboiys^ int^Kralenient du prix des ordances ant^rieurefi celle
du demandeur, qu'il fi acqultteos.

La preuve fit voir/qu'en effet le d^fendeur avait pay^ la somme de $287 pouf
lib6rer I'immeuble 4'une hypoth^que qui priniait cclle du demandeur.
A l'ai:gument, l'#yooat du d^fendeur oita, 4 I'appui de ton opinion, Troplon<»,

TraiUS des priviMgoa et hypothiqueif, No. 805, oommentant I'art. 2170 du Colo
NapoMon, qui correspond k notre article 2073-; oetauteur s'ezprime comme
suit

:
" la trofeiAme exception relev^e par quelques auteurs o'est I'exoeption tir^e

« de ce que le tiers-d^tenteur aurait pay6, jusqu'^t concurrence de la valeur de .

" I'immeuble des ordanciers hypoth^caires antdrieurs au poursuivant et dont U a
^"subrogation Wgale. U ri'est pas raisonnable qu'un tiers-acqu^reur qui a pay^
" les •premiers cr^anciers et autant ou plus que le fonds pent valoir puiBse Stre
"d<5pofl84de impun^ment et i^ans apparence do profit, par un dernier crtfanoier,et
"que celui-ci fasse vendre opi'niatremeut un foods sur lequel il n'a rien 4 pre-
" tendre suivant les apparcnccs. Tout au moins faut-il que le crtfancicr donne
"caution de le faire valoir, et de se charger des frais, dommageset int^rSts qu'il
" pent causer par une poursuite volontaire et frustratoire."

Plusieure auteurs, entr'autres Henrys, p. 281, Bourjon, p. 445, Grenier, No.
335, et Pothier, Introduction au Titre XX, No. 40 de la Coutume d'OrMans,
Muticnnent cette opinion qu'ont enibrass^e nosr Coura de Justice, Dans la

cause de Tessier vs. Falardeau, rapportde au Oelyol. Dec. des Trib., p. 163, il

fttt jug6 que la position de cefuiliui s'^tait enga^^ 4 payer des crdances hypp-
thAaires ant^rieures 4 cellos du pbursuivant, n'^fc^it pas la mSme que celle du
tiers-acquereur qui les avait acquitt^es ; reconnaisskint le privily de ce dernier,

et son droit d'ezig^r caution qu'il sera iDdemnis^, I

Son Honneur, le juge W. Dorion declara par scjn jugement: que le delaisse-

ment libdie I'aoheteur de son engagement personnel avec le vendeur, et qu'il n'a
pas droit d'exiger un cautioonement qu'il ne sera pas, trouble 4 raison de tel
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Laeoite A Globm,k}f, avooats du (|emandeur.
^. Zle«;arrfin», avocat du d^fendour. » a

V

- • V COURT OP QUEEN'S BENCH, 1879.

MONTRBAL, 21bt JUNE, 1879.

Coram SiB A. A. DoaiON. Ch. J., Mokk, J.. Ramsay, J., Tkssieb,
;

J., Cross, J.

\
No. 121.

, PRfiVOST,

AND

RODQ^S T Ui.,

UiMi

A^gltAHT
;

RaSPONDUITB.

•«H,«Uon of«.d Judgmene. on the .round th.t thr.« the;i,X«S^^
Tessieb, J. H s'ogit d'une qaestion asses oompliqu^e, de privlMge d'ouvrier

'

««r eertame qaant.« de pierre taillde pa>le dcmandear Pr^vosUtses c^nts et
Bor^des outils, -

«» ,«•

Cette questi^ est compliqu^e d'une qbestioo deprocedure ou d'acquicsccment
par ^gera au pnv.l«5ge du demandeur, puree que le'demandeur Prdvoat emplovd
par Wilson, un sous^ntracteur, a poursuivi Wilson en aocompagnant son action

tZ'T ""P'^f" »*/'«'» «" question qui se trouvait dans une carridrei Ste.

deC ' t '^ir''"'**"'
'»''''» '«"« ««tt« Pierre. Wilson, sous.x.ntraoteur

oe Itodgers & Kelly avait. par sous^ntrut d'exploitatron, la possession de cetteMmdre apP*rtenant 4 IMgers^etfedemandeuretsCBCOKKSdantsouyriert, avaient

Efrs';rr"^^r ^^-^^-^^^^^^^^^^
La saisie-arrSt simple aM diSclar^I valable par in jugement de la Cour Su-

J^rrJ w?**'"'*^^'''^'
etle privilege du demandeur d^clar^, de sorte

que VW-4.VU WUson, qui n'a pas appeld de ce jugement, il y a ehose jug^e, mais

IW S^"^. Pf^""**'*"*' ««"{«»^^^ f On alldgue que Rodge.^; durant
1 .nstanc^vant le jugement, s'est portd partie intervenante, mais n'a pa^pour- .

ttivi son intervention
;
on alldgue que Rodgers, dururt I'instance, voulant avoir

'
h piem, en question et les outils saisis, Ics a obtenus provisoirement par nnorare a un juge en dbnnant un oautlonbement le 26 ftvrier 1877 "to the

mj

-» ^
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Pnrfott
and

Kodger*.

•»•»

extent of $850.70, " luorituut do la doiiiuude, a»«c la condition, '• that the goods
seized BJiall be foillicoiniuj,' to ubiJo tho judgment of ihe Haid Court Tolative
tlicrcto." Ce jiigcnient a ^to rendu plus tard.lo 12 wiptoinbre 1877, " dJelurant

"^

" la saisic valiibio et ordonnunt la vonte dcs effots suisi(j."

11 y a bicn u reproobcr i IloJ-ors & Kdly do n'avoir pits fnit v.iloir Icurg
droits plus tflt ct d'l voir liUbsd encourir au deniaudeur dcs Iraif .wsoz WMisidorublcs
pouf ^tublir son droit. . .

-

L'iiitinio Uo-djrorfl a oti? nolifi.5 par nn nouvom brof doxeoutiou venditioni
exjmntiH do prcduiro I<b tflTofs saisi.s .raccord awo son oautiounoniont. II a
refusd do Ic fairo,mais a produit unu opposition reolaiuant la propriet(5 dcs oflTots
en question. i ,

Si I'on^ compart oo cautionnement judioiairo 4 un oautionncmont ordinaire
pcrmcttrait-on k une oautiomqui aurait gjiranli la production d'effets k une'
autre pcrsonnc, ^ un cr^ancicr pour sa sftret^, de prendre plus tard une po.skioQ
contradictoirt et incompatible et dc dire, je ne s.uis pluM caution de la produc-

"

tion dcs effets, mais j'en sui^ lo propri6taire.

Si un or^ancier, si un notaire instruraentant, opmparait ik un acte sans
declarer une hypotliAqute qu'il aurait sur un imiueuble vendu par cet acte, oette
personw est consrd^i<5e avoir r^nonce k. cetti hypothe.,ue. Ceoi est fondd sur le
pnncipe de bonne foi ot de vigilaDce, qui sent la base de touted les transactions.

Aii^i done ilyaioiun acquiescement de Hodggrs^i cette .saisie d^olar^
.
valablo, di^ns catte cause dans laquelle il a et^ jasqJiA un certain pobt partie
comiqe intervenant et oomme caution.

()^tc Cour s'accorde, du moins jf la majority des juges, sur oc point, el'il m
r^sulte que lo jugement rendu en revision est renv^rs<5, et que Citte Cour
ma^btiwt le jugement donnd par I'Hoporable Juge de la Oour Supdrieure en
pr^roiire instance, en deboutant I'opposition de I'intimd Rodgers,
^Ce^te Couis^croit qu'elle n'a pas 4 se pfbnoucer "kur la question dft)priVil<Jg«,
maU ello prononce que parson acquiescement et I'effet de son calUidnnement.'
1,'intim^ Rodgers a rcBO»o6 aa droit de contester oe privilege et' la saisie

'

'irononc^valable par le jugement de la Cour Inf^rieure. ,
,

Monk, J., expressed bis dissent from the judgment about to be rendered, and
theotherJud|e8 0O(icurre4b the views expressed by Tessier, J.

'

^

Thefollowfeg was the wfftten judgment of the Court :— »W:
"La CQur * * * consid<Srant que les intim^s ont obtenu la pdsseraipD des'

artiolcB saLsis en cette oaluse, savoir * * * sur un ordre de I'un des ju^es de la
'

\ Cour Sup^rieure donn<S le 23 f(S»rier 1877, sur leur requSte et Ji la condition
qu'ils donneraicnt des cautions jusqu'4 concurrence du mon^nt de Taotion du

\
demandeur, et consid^rant que le demandeur ayant obtenu jugement oontre le

t^efendeur fe 12 septembre 1877, par lequel jugem^ht la^gaisie-arrflt avant
Vfugement ^ite & la poursuite du dit demandeur a 6x6 d^clar(Se bonne et valable;

.| " Et consid^rant que les dits intimtfs qui ont o(|ntraot« I'obti^ou de
Japporter les effets aiusi saisis ne pejivent, avant d'aju^e rempli I'obligatioD qui
leur a ^t^ impos^e par ordre ^e la Cour Sup^rieun^ntester la propri^ti dot
dits (Bffets aprds que la saisic-arrgt a 6i6 d^laree bonne et valine, sans avoir
an pr^nlablc fcmpli la condition sous laquelle ils out obtena la possessidn des diU

w~

'^ .,

.^': 'I

f-^i'
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CD rapportant la valour ju(h|«^;4

effots eb lea rapportant decani la Cour, oi
• concurrence de la crtanoe du dit demanden

1. propridtj dea dtt, eff«ts eat »«1 fondle, e^ qu'il , a erreur dans le juXe„

r^rms?" '^"''""'' "^^"' '" ''!'''"" * ^''"«"*^"' '• trontiiriour

^
"Cette Cour oasae et annule le dit jugement du 30 mara 1878, et procddant

i rendre lo jugement qu'aurait da rendre 1. dite Cour de R^viaiou renvoio, pour
e. raiaons c.-dem., I'opposiUon dca dits opposante, et condamnelcs dita oppo:
.ante 4 pa,er A .^pe «„t lea fraia encourua tant en Cour de pretniAre instan^

Monk
)'"*"' """ •*

''''^'* (^•"""»^"'«' I'Honorable M. le Juge

<7o«;«,;* Co., fur appellant.
<»4'ment of C. of R. reversed.'

AhhoU dc Co., for renpondents.

(8.B.). h>

COURT OF REviifiW, 1879.

V MONTREAL, 3lBT OCTOBER, 1879. I s.

Cmam Mack AY, J., RaINViLle, J., PAPINB.ttI, Jj

No. 403. ~ '
/

Thnycr vs. An,, II, .W«« a «/., opposS.ite, and n^.^.r,. contesting.*

"""
-l^:'^^l''^^'''''^^''^^^y<>'»'^yvo»^^ry,cxio,,, the llen.twiof the tamor-bl.

r.rJxrrhtz.'Sth-:^^^^^^

The judgment inscribed in Review was rendered byAhe auporior Court,,
Modtreul, Jmnson, J., February 28, 1879, as follows

—

ionmo^fj.
. The point in this case is of some ioipoprancc, aid, as far as

^ ^ can ascertain, has never presented itself b>.fore. The plaintiff has seized
under a judgment obtained against the defendant, property whioti theopposants
claim as belonging to them. The facts of the case are a, follows : The opposanf

s

became proprietors of rBe undivided half ofan i,u.noveable at Cote St. Catherine,
by deed of sale from the defendant, in 1874. In October, 187^ they acquired
the remaining half-also by deed of sale from the defendant.' Before the
latter deed was signed, Mr. Cashing, the notary, at the request of one of tlw
opposante, went to the registry office and made search to .%scertain. if there were

^

any encumbrances registered against the property, and having reported that
there were none, the deed was execiited. S.me time afterw.rds, the property
in question was seized under the plaintiff's e^oution, and the opposants theu
became aware, for the first time, that in Julyri875, the plaintiff had brou -ht'
•n action .agamst the defendant for a balance due to him under a former dp^

'

of sale to the atfTettr of the defendant, and that the plaintiff had obtained judg-
'

"•'^ntin that action id October, 1875, two days before the second deed of sole.

k . ^.I L : : .

PffVOtt

<Mt|

?cir''jft.^
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from the defendant to the opposunta, was piuaed. The oppo^ants theroupoQ
filed their opposition, founded on the two deeds above mention^. The plain^
tiff, in his obntestation, aclmits the first deed, but dinputes thescopnd, and claims
the right (under Article 2074 €. 0.) to'prooc«d to the saleof t^jo ope half. i;he
opposants make answer that at the Ume the seodhd deeji was exeojitted apd regis-
tercd, the plaintiff had no rcgisJerod riglits of any kind i^poji this prbpcrtj,
available against third parties whoso rights wort registered, and that his action
and judgment therefore can have no effect aa against the oppossnta.
The plaintiff's claim is founded on a deed executed before the cadastral syi-

Una came into force. The opposants' deed was executed in accordance with tf^e

requirementtt of the now system—that is, contained a description of the pro^rty
by its cadastral number, and was duly registered. No renewal of the registra-

tion of plaintiff's deed bad at this tiine taken place ; and the books of the regis-

try office, therefore, did not show that such a claiar existed. The opposants'
contention upon these facts is that the plaitttiff's claim, in consequence of the
non-renewal of registration, is of no effect against thtm. The position of the
plaintiff, on the contrary, is that his rij^hts were never impaired at all by the sale

to the opposants, which, under the law, as it is contended, bad not even the
effect of alienating the property. % have said that the point thus raised appears
to me importaij^ and I have takevT time to consider it, and am now togivojud"-

' ment, and state the grounds tin wliich I give it.

The Article of the €^|e (2(^4) is founded on the Statute of 1859 (22 Vict,

c. 51), which is reproduced itt Consolidated Statutes of Lower Canada, c. 47.
It does not giv&tiie reason, bM only the effect, of the original enactment, which
was directed against fraudulent conveyances, as their titles and preamble will

show: the fraud sought to be def^ted being that of debtors exp<teing their

hypothecary creditors to the reiterated expense of new actions as fast as the
'

;pr could |nd new purchasers. The law, as expressed in the Code (Art.
2074)>ia^" The alienation of an immoveable by the holder against whom the

hypotheca^^action is brought, is of no effect against the creditor bringing the

action, unless thepui^aser dep6sits the amount of the debt, interest and costs

due to such crcditor>-^e language of the Statute is :—" Every sale or

alienation of any nature whatSeQver of any immoveable charged with hypothec
dulif registered prior to such sole^fln^alienation, after proceedings have been
commenced for the recovery of the deSl^with the paynjent of which such im-
moveable is charged, shall be null and void asroga^ds the creditor who has com-
menced such proceedings, and such creditor may proofeed^ainst the defendant
in such action to the seizure and sale of such immoveable, aJKljough such sale
haid, never taken place, provided that in such case, the purohw^of th^,im-
moveable so seized may prevent the salle thereof by tendering wMtis oppoSttiM,
and depositing in the office of the sheriff, the amount of the debt with which such
iinmorepl^e is charged, including principal, intJSrest and costs, and not other-

iibk^&o. There is nothing in the Stetute, nor in the Code, that annuls the
sale as bVtwe^n the vendor and the purchaser; it is merely said that suoh a sale

does not affect tife 4jights of the creditor, and does not stop the execution, anleM
Uie money is paid. Ille.purchasers here, therefore (the opposants,) had a Utle

I,
^r.

"'.;
•^r.

»'.

t.

^r.
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from thejr yendor-.a tltlo. it i, trao, that was of 70 avail ag„i„,t a creditor «,Ao,e

T r r; -^
'''^"'"''' p''"'"'"''j' ("»«-« «« '•>" wo'^- of the statute >and who bad commenced an action ; but at the same time, a title that wa«

perfect, a. between himself and his vendor; a title which he could dlfrd

ZhcTM f^^'T"^ r''*'"'
•'^ "»P'^ P'>1'"« 'he money

;
a ti 1,tl.at he could register, and, .„ fact, did register before the creditor registered

2m^''l^\'l
'" *''".

r^"''"*!"^"""''
"' fi"« •'»* '* " «»'d in article

2173 // „.ch renew.,1 h, not .ff.ctcd, the rtal rights preserved hy the first
.

regutrauon ha.e no effee, against ot1.r creditors Indsnlse.nent purchiZs4^o,ecIam, have been rcgularJn registered:' What is " regularly registered ? "
#h,twasjt at that time? It is to be remembered tha^t underrreC^l a

iTmoW r^lr'^^^^^^^
(Art?ls2?47

(-130) Artfcl^l72 requires renewal of registration of-any real ri^ht exin- •

•ng before the ci^^ral system came into force. Article 2173 d cla^ aawc have already seen, tlu^f such renewal is not effected, the Jri^htThieh
were preserved up to a ^tain time by a first registration iiavp n. effectagainst subsequent purchasers whose claims have been regularly re-isterld Theexp« " re.l rights " removes .11 po. sible doubt asl wh'etirS Jejj^tended to apply to the hypothec Cremated in favbr of a vendor by a docd

eitwll;!' t^*""".
»''«;»—- oW Ihw an>» new law. The meaning ofei^er of them, taken alone, ,s not doubtful ; but we are concerned not so much

iifoX::^^^^^^^^^^^^
'' ''- "^ '-^'' - with the ei^of th/ia,:;

I«2n?nvU;f
'''

""''t
'''' "•' '' '^' ^'''^^^ of real>ght. in tie

Z'clot .rT''
creditors:-" You have mortgages which new pur-chwers cantopt defeat or impede except by paying the money, jf you il\

creditors. You rights cannot be preserved against subsequent purchasers

we then to have Two systems of preserving hypothecs since the cadastral systen

years without re-rcgistenng, and tlras prevent a subsequent purchaser fromacquiring, valid title? If he can. what becomes of Tr regisf^ln'^^^^^^

I:J!f
"/^'.""^ ?r -" *>« -<^y *o «<Jvance their mo^ey u "n pCty^

huvt rc^J M " •* '" "^ *''•"'• ^'''^ P'"'"*'ff' therefore, was bound to
'

ih^nZl -^^ ,r^'TfT '' ••" " ^"* "="'* "
'

«»<» "«' hiving done so

rS^.>^ I*'-''"
''^"'"''^ '^•^•^'^••«'^- These word|. '"regularly

2^
te«d cair-o^ly me^iKr^Hy registered as required by Articl^l72«nd.f not so registercarthe^effect^f^ omission must/ in^my opinion be haiWhich Mecfared by Article 2m.^-,.gard^^

r».

Anwll. < 1
; i
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-
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9h»y*t

iucll.

, *

Uu) plaintiff oUinm t right to proceed, the objoot of ttat^ Article. I hold waa to
protect a creditor in the exercise oT hypothecary righto that he po«K««ed, not to
give h^ righto that he did not poaHeaa or that he had lost. The Article dedid«.

""?;"* u'.W''"^''*'
'" ° «^''''" ""* ' ""'^'^' •'•»' «' has not, a hypothecary

right which he can enforce against a third party : that is left to be decided

right, Art 2074 will protect him in the exercise of It. If the ri^ht does not
Mist, or has been lost, there is nothing left to protect, and Art. 2074 becomea
then of no use. The plaintiff's confoHtntion could only b6 maintained by holdioe

\
ha( ho has a hypothecary right nvuilabie agaln«t third parties, notwithsUndine
•e non-renewal of rcgistrntion

; but how could such a holding bo supported in
the face of Art. 2173? If, then, the plaintiffhad no hyiH>thecary right available
against the opposaift,, his hypothecary action unsupported by a hypothecary
rjght can hayc no effect against th.m. 'Wierefore, on Uie whole, I am of opinion
that the right of. the creditor arising from the exercise of the action under Art

J 917.. \^
"''^'^'''"'^^ ^ »•'« '»»«' enactment contained in Articles 217s{

TJ,U: Ti. ?r*'""
'""'*'''* "'«i«t«i,.ed, and the contestation dismissedM rei^peoto the onchalf of the property thati^Jn question.

«. 1
77"? "°"'^' ""'^ *^*^^^y '^'"*'""' «™«"'' of conlostatioo urged, vi... thathe lasf deed to the opposunts was fraudulent and without consideration : but ^-the proof made, as far as it goes, is directly opposed to th«t pretension. There is

"":-

no attempt made to set aside the deed, and no allegation of the insolvency of the
vendor and under Art. aOS."., knowledge by the opposant. of the phiintiff-s
unregistered rights would have no effect.

/
/

In Review, '. /

Macka V, J., dissented, being ofbpiiUon that Moss w,.s not in good faith His
opposition was founded o» a purchase ofa property, on which plaintiff had a hypo-
thecary claim. The registration of this claim had not been renewed, as the InSr

.requires It appeared that Ai.scll was about to institute an appeal in a certain
case, and Moss was to be surety for the co,st8. It was in eoi.Mderatiog of this
hat the deed was parsed to Moss. But the appeal was abandoned, and Moss,

tlieretore, had not given any consideration for the deed to him.
Papineau, .l.-rre 20 juillet 1875 ane action bypotht^oaire est signifi^e au

d^endeur, lond^c sur ac.e dc vente du 4 juillet 1872, par le deinandeur aunommtf B. buvi.oe, enrdgistre le la aoQt 1872.
'

Dans cette action le demau.leur alldgue que le diSfendcur s'est obi i-d person
nejicment au paieinent de la dette rdclamdc.

"

^"f
«>"<'"'"'ion8 ne sont pa.s person rtollcs contre le ddfe.Hleur, mais seulemont

en ddlaisscment de rimraeuWc ct. & ddf.ut de ddluisseaient, que le ddfendeur soit
condamne personnellemoiit. -.

Le demandcur ad.net, dans ,son fkctuin, que Ic temps poft. renouvelw Ten^rd-
gistrement de son acte de vente, ^tait expire, dcpuis deux jours, a la date de la
signitacation de cottc action.

Le jugeiuent sur cette action est du 27 octobre 1875; la saisie du 22 mai
1876.

ion esi

A cette saisie, Samuel Moss 6t al., font uiie opposition afind'annuler, basdc

I'-- ,, -. ^' /•^ '^
-,' "

r^'\ ''.-. :".

• -i" •:. J
-.-.-- -^ . >

. .
''. "» .'.' .-. -

r

vv. -,:..,.
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COURT OF REVIKW, 1879. m
»ur doux ncto. do vcnto on Torfa ^c«,ao|« il, ont achct<5 «$par<Jn.cnt |c» dottx
nioitics do rimincuble aaisi.

\

r v«

.Uno dc^eH vcmo.. oolle du 2^ de juillot 1871, est antdrieuro H r.,olio,.
l.jport.6caire da demandeur ot OKt odiniH* con.mo valido, pnr lo dumondcr
L ««.re vcnte ont du 29 V>otobro 1875, cnrdgi.trdo lo 9 novcnbro 1875. La,m do octo vontc o«t II " a..d othor good and valuable considoration heretofore
had and rcoc.ved the. receipt whereof ie hereby aeknowledgcd whereof quit

"

l-iJ^l^rr
•"""''"'? '"P'^''''""' '«"»''* 4 ,^ «,oondo moiti<5 i„divi«e dohmmeuble aoquise par le^oppoHants lo 29 ootobrc 1875, paroequo.. lor. do

ce te veote lo ddfondeur d.uit poursuivi hypo.hdcairomont oom«e direntour de
cet nnnoub 0, et „.6.ne quo le juge«..;„t ,1t.ut rendu ooutro lui dcpuls d*u. jour,
et qu il tUait alnrs incapable de la vondlw.
Par une ^conde contcatution, lo dcaan.loW aJjd,ue que I'note de ven.e du 29

!^^» ^ I
"" '''^"'"*" "" ''"' " P"" ^'''n^'*o,d^t^j,ropri<5td

: lo. pdreoqu'ih

l^iu'^tTTT''^'^^'''^^
2o.paroequo cot acto ^t .i^uld

; 3o. par-

^

ccqu .1 a M fu.t co!lu.o.romo«,t avoo lo dofendeur pour frbder lo den.andeur:
4o.^parecque le« opposants nont^ eu la proprio.d quo comn.e sftretd oollat<5r«i;
centre un daut.onncment qu'ils dev«ie„t fournir.pour un oppel pris p.r l«
defendeur,^uolcautionnement,.•aJWt<,dfourniparIe.«ppoJ^^^

Le« oppo«;.ntB ont rdpondu en dfk A I. prcuuire contestation, mt^H leur
r<ponsc en droU a <St^ renvojiJo.

> »•
"-ur

dro!t"dn nr "'.I'^'^"'^r' T.
'"'"''" 1 '"'"' ""' ''"»»«' '« ''''"""''^"^ ^^^^^ "O"

le nlir; ''. T?'*"°
"'T P" "5g»M^^™menf enregistrd, en oe q„.e num6ro du cadastre de la proprid.4 vendue ne .b trouve pa. donn<S dansl,t

.cte, et que I enr^,.,trement n'u paJt^ renouveld danVie temps proscrit par 1.

^
Hn, n.fimoavant lo 9 de novenibri, 1876, date do j'eWi.tremont del'aote
des opposants, et que son prrvildgo et hjpothique e.t .an.^ct quant «u, dif
opposantA. /

1 .w

11. r^pondent i Ja .ecocide oo„t<jLtion, que lour aote du 29 octobro 1875^t bon, et qu'.l a 4jt con«enti j,oi.r bonne et valablo oonsia4^ati6n et san.Mjuae intention de fraudcr le demandeur.

^yad|i%ationg<Sn^raIcde8nlLuAidelacontC8tati t ^

Par 8o.^^po„8es aux anioulatioU, le den.«,deur admet quell temps pour
ftBOUvolerl e^istrement de son/acte expirait le 15 juillot 1876, et qu«tl n'a
pas t«^«ui^ jBct enrcgif^t^iient. /

'
t

Di dU^JSJ^/^a""®'"'"^ ^' '"'"'"'' cntre le (femairaoar'et Popposwit...^,
'^

J-^ddfaut <f^MsjJ^.,.5^ pour ^nnet.re i. h Cour de declarer quo tel est le -

„„^"r;f
''"

^l
'''"'* ''^ P"-^ ^* «'"'?•«• .I'''«'tion du demandeur pouvait-elle '^ '

.vo.
1 effot que donue r.rtiele 2074 du Code Civil , l-action hypotLa .1^ndrc »ns effet i 1Vgard du pour.uivant, FalWnation faite paTie d^Jtenteu

t2r\' i""'"^,'»»«
'« -°»^«' ''°^l"<5reur ne consign, le moniant de la dette

.ntirfit et d^pon. dus au c«$arteier poursuivant? lia motion Ure du chap. 47S^ R. B. C. d'oi^ eat ti,^ I'a/t. 2074 du. Code etait bien plu. olaire, si Z
owee sur une hypothSque dftinent enregistr<Je pour avoir cet effot.

n.
AawU.

i-l

tKk
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Tll«ytf

Am*n. 1.1 ..tr pppoohd d« r.rt.c.|o 206«, on »oit quel. loi e.t oonmvio o",,

m..„, qu .1 p„„., da cot Hrticle. et ont droit de Ic f.lrovcnJro e„ jl,Z"^

CVt .rtiole prdvoit dou, cu«
: oolui d« prlvIM^ qui o'a pa. bo«,i„ d'^l™ o,.-r^» r*. con.n.e p.r excmpic le, priviK<goH pour drohs «,ig„o«riau.. oolui ««ur. eI6 p. on,ent de« oo.lw.iona ,«ur conHtruoti,,nH d'e,li«„! |e p„ion ent d^ U,

g^r •^'"'~"' "^-
'" '' P'^^"'* -"•^' '« - do |-h,poth4uo.eor*

. pr<5«e„to .n«U„oo, o'o«t p,.» .u nombr, do o«u. e.o,„p,<i» do la formaliJ de
•

enreg..t«„.e„t, «„ vertu do rar.ioic 2084 duoodo. Le domaodcur do™ do

ole2l72lobl.goa.t Af«.re renouTolor sort onrogiHtremont dan« le ddlai fi,<$ «t,u. o.p.ra.t pour
1«; lo 16 do juillet, cinyjour, avant la date de la «g„ifioatio„

emandour est dono «ujot nux tonnoH suivauta de I'artielo 2173 : «< A ddfautdo tel ronouvlloniont, Ioh droit, rM, con.erv^« par le premier enrogistromcn

Bont rifgulidrcnient onrogistrAM."

^
L08 opposanta soot des uc.,uercura «ub.dque„t8 A I. date fi,de pour le ronou.

vollojucnt do onreg.troment dc. droits rdela du domandeur, et lcu\^ droitZt
reguhdrcment onregigtr««s. ^- »«"»" noiu

L'action hypotbdcaire du dotoandeur pouvait 6tre intentdo eohli lo d6fondeur».ul effet CO Ota t p<Jn«sable oom„.o lo droit sur laquel olio olaitlndl trio

.fuL J""*"',, 'T'
'"' •'«"'«''''«"'-» do oe droit. Lo demafdeUdoit

iini)Uter son lualhiur & son inunque do diligence.
/Le jugeiucnt est coWbrme jila loi ct doit 6tro con6iin<5.

Lnnn 't C/-«»>/>, for opposantH.

6'«>^Wo»*.«(; (V, l(/r "plaintiff coiitcHtiiig. /
^''

(J.K) k.

Hr,

5v
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COURT OF QUEKN'8 BKNCH, 1879.
MONTREAL, 4Tii FgBRUARY, li7».

Coram Sm A. A. Doa.o.. Ch. J.. Monk. J., Ham^at. J.. T«.«r.«, J.,

Crou, J.

No. tS.

'

THK VATIO.VAL INHURAWCK COMPANy,
il'laintift inlluCouTth^,)

WAUIIEN PAIGK, .
'

i^r/tfiant in tht Court Moie,)

awuu, u(3 18 a rosidont of Compton Centre in the nin»ri<.f ^r o*
Pr.no. and that, as.ppears by the bailir, return, h itererved th^'^_^r^t of action which n.a, exist originated L the^UlIS i/^

'

Je^iUft T'J'^-
*'"'' '^' "«••* ''^"''*''"» "«»« '" »he District of Montrealwh^^ the head office „ and where the stock was allotted and calls orde^'nt

Defendant replied
:
that the stock was subscribed for at l^ownsh!^ «rCompton, in the said District of St. Francis HF"!'""'"^ of

foil!!;:

"'""'''"' '-^^Pon which the respondent's na.e appears is beaded as

>,

^^^»»t,M
,
Vioi^ p .̂ 0, enaotfl that " The shares of capital

Hll
111
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%

7If ^iiloi ai

s

" »UH'k Milworibed for i.hnlt be paid in ind by nuoh init.lmenU add MMtk
*' limm and plnc«M on tlio auid Dirootnra •HmII oppgint." ^ y

C. H. L. (\ cap. H2, k-o. 2(1, " Any Mtton, luit, or profl«,HllnK may b««om-
" mciioed lit the pi im whoro the tormn of tim Hup«ri.ir or Ciroiirt Courtm
" hfllil in itny Duiriot or Circuit, provi.iol the ouuim of .ucli Mliont luh or pro-
" octdinjr, ron|.coU»fly, nroHo within auoh I)i«triot or CiroiiU."

C. C. Art. .14 "In nmtlorH purely pomonul the dufoiidirat n^ay b«
"•unirtionod Uiloro tiio Court of thi'plnoo whur«'the^iijht of aolioa" ori^tinntfd." .^ • , -

^ TlH.ju.lumont of the .Superior Court, 1878. lion. Mr. JuMioQ I'npinoaa, I.

:

* * '• CoiiHidoring that tlioro in no lo^al and ituffloiout proof that iho aoocp-
tunoc of th« KuhMription^ to the capital atook pf the aald pluintiffa aliould be
made at Montro.il, nor that it hud been made, nor that i number of aharea
»hot.|.| be ullott«d to the aubaoribera to become ahuruholden, nor'that any buip.>r of ahare» bsw ever been allottod to the dofeudanl on aooouni of his suBscriD.
tioo

;

.

*^

" Conal.lcringlthat it ia proved on the contrary thiit, in iTubacribiiig, he paid by
hia note, wliich he afterwurdH renewed, ten per cent, on the amount of jiia abaros;

'• ConaiderioK that u call on HU«k is not the ouuao of • right of action, but
the-dcierniination of tl.o date of maturity of thepaymenta to be made in virtue of
tlieobligaiiou coutruetod by defoudaut in making tiia aubaoription, whiib abpcan
to have been accepted initantrr ;

"Conaidoringfor all these reasons that the proormade does nbi establiah that
the cauac of action took its origin in the Diattiot of Montreal

;

" Considering, moreover, that the defendant has not bis domicile in th«
District of Montreal, and that the service of the defendant was not made in this
District

;

" Considering the said exwpfion decUnatoire well founded, doth maintain it
and dismlf^ plaintifTs action. «««/ A »e pourvoir before the tribunal of the defeo-
dant, wiihxsosta." * * ^

AppellaiiU' autfaoritiea

:

. »
'

\
Clark Ta. Ritche^, 9 L. C. J. 2.14, and 14 L. U. R. 48, 3. C.

^
Pattiaon va.TM Mwual Inauranc* <3o. of Sunatead and Sherbrooke, IB L. C. J. 26 8. 0.

R., 1872. ""'ri

Lapierre T8. OauTreau, n L. 0. J. 241, 8. C. R., 1873. . .

Olaxton Tg. McLean et al., R. L. 654, 8. C, 1873.
Respondent's autboriliea

:

'
•

Rouaaeauva. IIugbea,« L. 0. R. 187. / '

H6n6cal vs. ChencTert, 6L. C. J. 4fl5"Q. B. _.-

Gault et ai; va. Wright et al., 8. C, 13 L. C. J. 60. ,

Jackaon et al. va. Ooawortby^t al., 8. 0., 13 X. C. R. 416.
__Jlulhgllaad et «L vf L* Coinpagnie d* FoadgrJe de A. GhagnoiL et aU* «,r 8* t, ci .'

p. 114. .„ i - ". '

The Railway and Newapaper Advertiaing Oompanir tb. Hamilton efWtfpoJ^
L. O. J., p. 28. * —v""»i,

PatUson T8. The AWtnal Insurance CompHDy of Slanatcad and Sherbrooke. S.0 ia
Review, 16 L. C. J., p. ir>. • '

'.,,, ^ Judgment of S. C. oopBrmed.
Dttvuhon d- Monk, attorneys for appcffants. -', -.^^
loea, BiowH d- i/^rry, attorneys for respondent. s

\
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eUj'KKfOR COURT. rfJflO. 18»

..
' »*<"*TRRAL, IT AVRIL l(j*». . ,

' '

^

[KNCiUMBar] . - .*.,»•

,
<'«mm KArRAMBowB, .1.

Ko. 9fi. •
^

t

,
'' • ^ t > '

JBM -i», Qu,Bi.>oh.i«,tl»rt*|,idBhmtj»uni,H.blln„|',Hi„i„n,
. ;. . . ,.

d«l.l b|.« q„.„ „. r., p« .XT;"p7« "^ '"*'• '" ^''" •" '"'•"•"• •*' P~'»"«* ••

poor frai,. «t . proouratioB „u„,uoU avalt draitvie d<»o«dour.^
,
Lo dete..u,dcm prttond«„t r,«o.«,tto oxcopeioa ^l,.it pro,.,-.l, u„iqucD.e«t pour

, DMSment aax dixpoHitioiM de Tart, 131 C, P. C.

prplo-g4t..1tdu^d I„{t^.d A,huit jour, parcot article. prA.ent. -u juge epChlmbro una ««,u(5te dout. voici lea prinoipaloa alU««tio„.

lion dUatoire ba.^ ,„ le fait qup depuU r<.„.„B,.tiob %lu bref de^m^aSTE
deinaodour avait quitrtf lo Can.ida, eto.

;

s^mmauon le

" Que ptf^n ditoeiception le d^fcndeur 4 demands? quf »u I'.beehee du

itrr p-^^^»"^"^^»'--.«"^- j"-q"'4 oequ?rea.^<:ir::ioa

^
" duo le 19 du. Biflmo molrf le d^fendeur fit une raotlon, dcniaqdant pour le.3

'r""""'
"••""' ^'?*"'^^"' "'^"' P«Wa';«^.Wc,.Ipro.X"

"Que Ic22 avrti courant, le dcmandeqrrequit fc diJfekdeur de elaider ...
D.<5nte noDob-stunU'exception diiatoire

; /

"'»«»'• «*« P'"'***'

w

n,.l I?7.r? *r^''''" ''"r^'"
** °'"* '""*'"" <"•* ^^^/'i*** de bonne foi, et

eV«l ion H 1-:
"" '"""' '"•'''' ' "« "l"'"" J«K-e>^tlnteryienne a«r la ite

_

" Pourquoi le d^londeur dcn.andeA vo;, Hbnneura^de lul accorder d6l«*iM,ur
'-

« k
Z"

"f-
"*

^r'*''
'" '"'' '" J-S*""^"^

^i»»-^«^-- -" '« dhe ««^pUo"et la dite motion
; ddpens r^rvAi."

^ °
"Awpuon

W m^r.te. <ta.t d, dro.t a>^it, et <^f6r«it a« deu.andeur do. privil^LtT M
\' :i
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MaUlonx

nudmu.

M.

>' t

» .*

-.-=9^.'.-

^.

ZEd ' P^.rr"'"' "^'' **" P"^^' ^' •'*•«'« '"P««it «" '»otf» temp,

^rSt± r^ Y'"'""'" '

*»"' """ '^'"' '« ^^^•^'^
«»« Procure 3.«

11 ajouta que db ddla, n aura.t pu Ctro dtcndu que si la loj y cttt pourvu d'uneman,*re sp^c.ale et formclle
; mnis qu'a„ tel pouvoir n'dtait ddvolu Tau hi«e1

^r„.* ? K .

''""'""^'^"••- Ain«, il n« «crait pafr, pour aueSne raisonporn,i8 au .r.bun.,1 (encore moiuaau jujje eo ChambrcV de Clever dudeS
iari.a/tfuC.F.C.De4»iconferaU(ce pouvoir.

^ '

lien est <lc n,6mc des ^lais relutlft df Induction des plaiJoyers au m^ritedansnes cas ordtnaj^es
; car^pr^s IV^piration de ces Jdliis, le tribunal pe po«

.

mt pe„««Ure telle productfeS sil'art^UO du C. P. C. „el> autdrs it eC^sdment. D^s le oas actucl. il,„e s'agissait pas de se faire releyer du d^feuttpa.dcr *u .Jnte dans Ic ddi.-.i^ par IW. 131. maifde prolong reedtTaUun^taitpas encore expi.^.^ q„e demandait le ddfendL n'fLit doi I..nsqu nned.spe.se pou. „e pas suivre la loi telle qu^^nonede daps ce art lecar il dtaitijncore A ren»ps^ur s'y conformer.
"wcie,

U-\ ? S'"""'
^^^"^^ defcndeur, prdtendit qupla requ6te"de ce dernier

b„„ -f n
«-«""' ^-o-Wement, oar avan| tout le defendeur /toit d"bonne fo.. Jl „e .pouva.t en dire autant du "demandeur qui le poursuivait t«

n /i!S7'"*
pour injures verbales, et dont le seuPbut 4tait do lui oceasiod-ner detf d<«penses et mSme deM'cxploiter.

^11 n*e.sitait|»s A direque lejuge en Chambre pouvait accorder au ddfendeur

1.L1- T '? '«l»«te,oar rien, selon lui, n'en.p6ebait quo le ddlai en

2r? r ^! ^f"=' ' '"'""'' • '^'""'«""'
'" '«' P«™«ttait au juge en ter-

^ge des Statute Refondus ^du Bas-Canada qui>paraissait traneher laquX
MalheureuseuHjnteette pretendueautorite dtait depuis longtomps abrogde p^ lea
disposiMons con.ra,res du Code de Procedure Civile qui seul rd^it a«jou^Jhui
toutce qu, se rtttuche aux d^lais, ou aux pouvoirs d^ibunal relativeient aux

i'n . "t"""""/" ^f^^'
hiiit joarselabli^parri^31 d. ce code et qui

eeul faigait le sujet de la d^Bicultd^ ,
- *^ ^

Voici le jugcmept de I'honorable^ge en fhitobre :

J^^'^.^^f^^^ '" '«»»«'« du d^eur>«>.

" Noufc wfcssignA, I'un des juges de Cour'Supdrieure, si^ea'nt dans er
.tc I . »' •

'-
- - - ' k_MvBtrt^l, n^ynrd6a^^-ay-d<fwdwtf^ delri-popT-plai^^^^ him
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" MoDtrtal 27 avril 1880,

lyAmour * Z)Mina«, pour le domandcur.
Tailhn <k Nantel, pour le d^fendeur.

(J.0.».)

"M. Lavramboisb,

"J. 0. S."

Requdte aeoord^.^

/

COURT OP QUEEN'S BENCH, 1879.

:.x

' ^- MONTREAL, 20Tir DECEMBER, l»79^

(7.m» e,. A. A. I>„a,„i., 0. J M«»*. J., R,„^,, J, T„.„^ ,
Cross, J".

.
- ~

'

No. 198.

.

LA CQMPAGNIE DU CHEMIN DE FER DE« LADRENTIDES,^ .>

' ;" ' (.P'<*'>'HfinlAa Court Mou>,')

4ND AppKIiIiAnT
/

LA WRPORATION DE LA PAROISSE DE ST LIN
:

":--- .^ J
'

,

"^
^ ^^*f'"'<i<"^t inlhe Court beloiv,)

ment .gai„.t him ; and.Co^^rtfe™ thl ' *7='P'"»'<'» <" • delay feed b, "judg:

'
,
could not. b, . l^Tn^^^''^':^;:,^^'^^-^ T"^' *•«' «•">»""«•»
debentawi, be deprived of ltooptlonto«r^ Iii fj^* ^°** ""*''* "^"™'y •'«>•
poratlon diouIdUye giventKS,^ '° "'*'*°''^' "««'«'• •««on^^

infhtror;'^£2-:^.TfJ'*"*^
the judgment aboul ta be rendered

.

Hjinate tlung or money. Money is the alternative of eCo^tio la t''

ddfenae <n=dfw<f^

"I

:«--^^^^^^Sg=^

,^ /

i'
*'•

..\.
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7.Mr'-i"»|«"^ P«"'''i» PW«it on argent «oit en ddbenture^u pair I vin^ .7,^l-u^..... dedatc, ct portant int.r.t a si, pour cent par .nn.e, i LnTciix lo^e
"'• ""•

Inis^de pnr I'acUon
' ^ ''"^"'' *° '^^'«"*"'^«' J»« '«* <5toit pM

\
\

ne pent y avo.r ,1c .loufo quo lor.s,,u'un ddbitour a'est oblk'tf do payer I'uni

li" H V ^TJ' '° ''"'^' «* 'J"'" *«"* 1»« '2 'cr^Jancior lui donnl

l;n::.S; r«;::c.t"
"•^"'""•"^"

^ ' convon.on intervenue e„t:'

'<S'Inf!!^i^-^'^ "I>«Pr-F par nous dtabli,,uolesohososcom-
pri8e8 dans une obl.gat.qn alternative sont toutes duos sans ndunmoins qu'au'-"« -

.f« dft«rn.in/™ent. il suit. lo. que, pour que la demandel ^Zo e"'
„ 80

t r^,,.,,iro, .1 do.t demauder les deux choses. non pas 4 la v<5ritd oonjoinZ.mcnt ma.s sous^l'alternative sous laquelle .lies lui sont dues. S'il deu,and.t

^

seulement „ne de ces ohoses sa demande ne seraU pas r^guliere parce au'au

;:
- J^^ne lui est due d^.i„.ne„, .ais ^s de^ lui ^TZTZ
Voir aussi Demolombc, tome 26, No 14

serSr'Tr^'^"'' '
"l"

''"' '^ "otions^ ^taiont payable. lorsque le ehemin

chin onf:toL>^r'^'' --brel877,aprdslan.isee^op.rationd
,

cnemin, elle a protests la corporation intimtfe de lui paver le montnnt A. J^
actions soiten argent o« en debentures sous cinq jZet arSJe1'aya.t pas fait dans <« d.lai e.le n'estplus , te.psVu7P; eTd ^i^^^
dp ^1 r t

"PP"'""** ^' '«•"*•« '« ?»•«•"«»* «4ble en argent aulttde debentures en faisant «n protfit et f5«nt elle-mame I'^poqae fTaaul acor^rafon .nt.n.ee serait tenue de lui fournir ses ddbenturesT utJ^l^^^^^^

ZIt TJ"
"""'"^ minutes, que cinq jours comme elle li fo part.protSt, et dans un cas co.nn.e eelui-ci, lorsqu'il n'j avait pas de d^L fix/LT

lexpiratondunddla. fixe par unjugemcntoontradictoire. ^ ^
^ <Mt la pratique joarnaliire de^actMs bypothdoairek aA l'nn»!„„ j j^i •

moos on oela w prMK)a,. p,„ tootesoss .oli«„. il
'* "T "«""»» «»«

demaJdl
' **""* ^' P"^*' P"'*"*"* «* "»'P»<«»o.rt le montant

J;!^^:^^ l-jntimee ne pout pl„. f,^ ^ ,^„,„^ ^^^^^^
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at. Lin.

^'^<»*fe ft! Globmiky, for &ppe\\mt.
•^"•^gment confirmed!.

fi%Me «fe C%««"r, for respondent
(J.ift)

. ^ •
. /:

JUDICIAL COMMITTEE OP THE PRH^Y COUNCIL.
umbfevuier, mo. '

'

Coram Sir James W CorvnB a.b ». t^

^ '^^"«> Sia ROBERT P. CoLUfcH.
'

• BOURGOIN' BT AL.,

T Appblants;

"""""'""
""

"""'S.^ir.^^.s;"™-.-—00,.

miemanti mensueto future
^ °"''"*' *" """""e "'"gont Bx6, et nou »d

«««1 fi it. As toons „t ik™. ^ ,
•
""" ""'" "'"«' S"»"'i»

-»',
..y »,.tto°

: z:ir"X:u'i';:r^^s-
'' " "°'

h....C to that ,,e.Uo., b«.«^ .tV hSt^aw'^T*' '%""•"*

««!. dnoribed .. iorlinrZ
" T"' °°''" • M"- Smith. Thoj <ve loine-

'-"i

n
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" Bourfojn ef al. «' Tlie Nontrea), Ottawa, and Western Railway Company." This Company
Ci«. dn Chominms incorporated originiilly under another title, via., " The Montreal Northern

'MontrMi, at- Colonization Railway Company," by an Act of the Legislature of the ProTinee

Cental, at Bojurof Quebec (32 Viet., c. 55)^ and was governed by that and a eubseqnent statute

of the same Legislature, 34^Viot., o. 23. It was, therefore, in its inception a

provincial railway. In 1873, however, the Purliameiit of panada, by Act 36
Vict., 0. 82, declared this railway to be a Federal enterprise, and by a subsequent
statute (38 Vict., c, 68) changed the name of the Company to that whieh it

bears onth^ record. Hence, when the proceedings which resulted in the award
in (mestion were commcnoed, the railway had become » Federal railway, and the

(: respondent company was subject to and governed by the provisions of the Can-
adian statute known as " The Rdlway Act, 1868." . „

It appears that,/in one or other of the above two states of exist© nee, this com-
pany had proceeded in the usual way to ascertain the compensation payable to

the lessor, Mrs. Smith, in respect of her freehold interest in the land to bo ex-

propriated. The appellants intervened, and sought to have the sum payable to

them for compensation in respect of their interest as lessees^ascertained by the

same proceeding. The Company declined to accedte to this, and having settled

the amount of compensation payable to Mrs. Smith, took possession of the

q[uarry. The appellants upon that instituted certain proceedings, io order to

compel th&<!ompany to ascertain the compensation due to them ; those proce«l-

- ings were ultimately successful, and thereupon the Company gave the notice of
the ^2nd of February, 1875, which was the foundation of Tthe proceedings that

' resulted in the award. Theit Lordships think it right here to observe that, in

thetjf bpinion, there is nothing exceptional in that notice, nothing which, supports

,;
the sugg^tion that its terms were varied by reason of the Company having pre-

f*" vionely, and perhaps wrongfully, taken possession of the quarry. It appears to ,/

them to be the usual notice contemplatj^d by " the Railway Act of 1868." Tbe
words which have been so much relied' on as authoriEing the arbitrators to jet-

tie all question!^ between th^ parties jia^e been taken |Ver&a«tm et Kteratim from
the 10th sub-section of the 9th section ofthat Statute] After the service of the

\
notice, arbitrators were appointed and the award in question'was made, and the

oiily two documents besides the notice which seem to be in any way material

/or the decision of the question now to be determined are, the award itself,

-which is at page 12, and the claim of the appellants, whieh is at page 20 of the

record. <

The material pastoge in the award, upon which the whole question turns, is

that whereby the arbitrators, after stating that they had proceeded to assess the

compensation to be paid by the Company to the appellants^for the pieeeef land
described, and for all the damages resulting fijpm ^the ^ing possession of the

same, and had viuted the said piece of land, and estimated with oar« and estab-

lished the value of it. And the amount of the said damages, proceeded to award
" The sum of 135,013, plus flOO per month from this date, payable od the

first of each month, until the said Company shall have Mt tree the watercourse

serving to drain the quarries adjacent to the expropiTiated land, ^d constructed

a culvert to protect the said watercourse, as being the amount of compensation '

~MoDtoesl~ DioDizai;ion~l(i

i-

-: :\-*
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"%

called ' tho Montreal, Ottawa and W«i»«». d : «
'

.nd for all the dama^rr^S from tt' T '^ ^''^ ""'^ P'''^' "^'"""l. «"^-'^-
Tfce objection t«l„T ?.w^^^^ M^SM.-.

F-sage jut quoted, which inTd„;rd fX^A "'"!,'""r
«^ ^'^--'Wi.

relates to what the arbitrators J1T„ T t °
'*'''* -'»'»«'" "-"l

th« compensation due oTe a^X. " '°
"'"''^"'^ "* ^''^''^ «' i" P»rt

.bichw::.co«.p.i:r;?
r^^^^^^^^^^

•

the watercourse diverted h^y the Co„
"

' ad f '
"""''' '^'"""S^ ^^'^

done at the rate of «fiOO per Zu,nT\^ P"™P'"« '"** "^"-"^ »««>«.
probable duration ^1^^ Id ?'* T" ^"''•°' ^''"^ *"*'*-» «" "'«

'

T..eirL„rdshi,,afterfu..;o!::S;t^n^ Zr^^^ -"/ *^'«««-

yn .t. have eome to the conclusion that T^r Itof thl n
'*"™"'^ "'S""""^

tKe award is bud upon U.e face of it Th„ / '^
p i P"™"^'* '" '»"«"*'«"'

gcniousl, put, partPjarl, lyM. iuliajt Hi
' '''*'"""*^ '" '^-^ '"•

He «.id that the arbiSato's Uabf;!^^^^^^^^^^
'- »« ^^is effect,

claimnd on the assu.nption thifc ihliT^- > ^ '''^^ S"" *''« ^»" sum
the whole duration of rse Lt^.T "

"'
f''

''™""«^ "»"''* ^H fi>r

i^Mce to the Com aJrihafb' rtufofZeih V'f ^ '"•'°" ^^^'
tion of" the Raiiwav Act 1868 "» I- • t

«''^««''«"' «f the 7th sec-

" To construe, Jaitl'l'i :« rt,: ''rj^:.
'"'' -^ *

^"eao. of water, watercoJe, o^nd hil^T ^ra iZ' K ?' " "^" ""^

touches
J but the stream "waLrooulIf^^' i

^^ '''""'* " '"*«"^^ «f

'or touched shall be Ttored^^^0 '

'"^' ""
'
*'"""''«^ «> i»te"«cted

B.ateasnottoJ.p:irTu^fl^^^^^^^ ^-'^ fpnner state, or to such a

would perform that statutory oWiSnLs^n'rZt *'"'
f' ^""P-"'

" »»» " „» J L. "
P'^J'raent 01 a rtnt or penodioal sum at all Thn »»*.!

'

sUm ult ri f .

8«b-sect,ons. It appears, moreover, to their lord-^y, that even if a rontohaqge could be ^lvi.n hv wav of nn^n^n, .

-^
^v.

°.

^^au.w.nce8 im^.the8e> the expropriated parties, it has not been done in

/'
ijl

•f*!

;#

ii

M
•jBj

•fSh ^^m

;*>'
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K

Bowgoiii>•• this ca«o; that tho monthly sum awarded m not, in any hciiho of the term, a rent;

*^d"*»to''d.?"'
*'"**'* '" "'*"^" '" *''* ""**"* "'*°° ns-'^e^sment of daiii.i^os payable in/ufum, and

^ KoS^. Jit- does not in any point of view fall within the proviHionsof the Aot.

««Biki, et KiV«. "^A^furfcher objection to this part of the award is, th;it it makes the luontlily

> _-*^ payment Conib};ent ojii tho oomplrtion and erection of certain works, and tliu«

^/\ ^ introducesjjn eMneay" unt<rtuiiiiy which would r.f itself be a fatal objection
to the award. That it \i open U) the objeetioh of uncertainty in shown byat»^
observations which have been (juot.d from the judj-mont of Mr. Ju.^tioe Te«si~er

who decided in favour of the :ipptllaut«. The learned Judge, p. 40i, line 20
assumeii that if the culvert if, not constructed the mnuil Niim will continue to

be payable, not only to the apiKill int» and their aaxjirns, but to the reversioner,

Mnt. Smith. Tho ItNirn.d Cf.uns.l for the appcllanis repudi itcd that coU8tr»ic'

tion; but the fact that it w.is p,it by the learne.1 Judijc upon the document
L _ goe* to pfove that there is some de«ne of une. rtaiuty in the award. Again,

the duration of the upiHjllaiu's intereKt is uucirlaiu, in Uii^ they held tluir

lease with the power of renowin<? it so long us any. .stone remained to be worked.

^
They might thus prolong the time during which the monthly sum would be pay.
able, by omitting to work the stone, although no doubt the ("ompany would
h^ve the power to,put an end to their liability by doing the Works preserihiid.

/
liflstly, there seems to their lordships to be a fatal objection to the award in

;he direction to the Company to restore the water course in a particular manner,
/and that by the construction of a culvert. They conceive that it was not with-
io the functions of the arbitrators to prescribe how ihc. Company was to relieve

itself from the statutory obligation imposed upon itb^ the lSih.Mb4^tion of the
7th section, or to ca.st upon them the construction of a culv^rT^bi^h, p.).s.sibly

Height not be necessary. '

It is right now to notice shortly certain authorities which have been invoked
in tlie course of the arguments at the bar. The Chief Justice referred to four
cases reported in^he 12th Queen's Bench reports, Upper Canada, as supporting
his judgment, whferens the learned counsel for the appellants has treated them as

authorities in his| favour. If those decisions are opposed to the decision of the
Court of Queen's Bench of Quebec in this case, that would only show that there
is a conflict of authority between the highest courts of the two j^rovinoes, and
that it is for their lordsliips to decide between them. But their lordships think
that in truth there is no conflict at all, and that the oases in question do go to

support the judgment of the Chief Justice in this case. It is to be obse'rved
that in all four otwes the award was set aside. There is, therefore, no affirma-

- tive decision that a clause of this kini ia aa award is gpod. The only passage
in the judgments in question which seems to their lordships capable of being
treated its in favour of the appellants is that at page 114 of the volume, in the

ease of the Qreal Western Company vs. Baby, Chief JusUoe KcibiDson there
ays:—

•

" The second and third objections seem a^iso to have been satisfaetorily answered.
It is not the deviseesjwlio are moving against the award, on the ground that
some things arc directed in their favour which cannot be enforoed against the

Company
j it ^ the Company who are complaining of the extraTagance of the
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.ward. If they choo« to object H;.i„t the making and maiaUinlng the Unk Bo»goi. .i

^ Z^Tfr t''TT'*?*^*''"'y'*"«»'"'»«"-«<»«"f«"jre.i.tbothorcuT^^
either of them, that would o«Iy show that, «,f.r «i the amount of the .ward o.^ mo^HChave been influenced bj aaeuming that those thing, were to be done, the deviwwsH"?^^
».y have rea«,n to complain that they have beefdeluded by promilVafad^ '

^
t^ which cannot be «»cured to them, and that Ihe .um awarded «i the value
of their property .houl^ therefore have been largci;^ .itiey ca^not ««kon upon
enjoying the«, benefit., which the arbitrator, miiy haltaken into aocounra*,
consideration. ,n their favour, tending to diminish the .um to be awarded" <

I
He goes on to My,

—

'

»./'

^ . " Besides, thew are riot thing, which the arbitrator, have takenWa tW
Mlve. to direct They seem rather to have inserted them a. being thin^ulifer- '

stood between the paities, and which they had therefore taken into consideration
in estimating; the damages." — """" ^

Then, at page 121, after saying that the award must be annulled upon another
ground, be says,—

'^

<' But to avoid occasion for question upon any future award, we would sug-
^'

'

gest that It should be clearly expressed, in the first place, that the sum award^
IS given for the value of the land, and tenements or private privilege, proposed
to be purchased, or for the amount of damage, which th^Tdaimant is entitled to
receive m consequence of the intended railroad in and upon his land. (a. the
case may be), and that the award should either be silent in regard to any other

'^
matter on which the statute gives no authority to the arbitrators to give a direo-
tion, or that, if the estimate has been influenced by anything which the Com- >
I»ny has e„-„god to do in order to lessen the inconvenience, it should be plainly
expressed .hut the Company have undertaken to do it, and the particular thint
should be so defined as to leave no uncertainty, and no room for future litiga"
t.on as to what is to be done or allowed by the Company, and at what particular
part m their work and in what manner it is to be done."

Therefore this judgment proceeded upon the fact that the Company had agreed
and offered to do certain things, not that the arbitrators had imposed upon" this
Company the obligati on to do them,,and it points out that the award would be
moto co«|tly drawn if it had taken no notice at all of the works in question or
had 8tat6Tfthat the Oompany had voluntarily undertaken to perform them

'

lif
gives no countonanceio the doctrine that it is competent to arbitrators to impose
such an obligation a«-of their own authority.

Again, the case cited from Sirey's collection seems to be distinguishable from
the present in the manner in which Chief Justice Dorion has pointed out There
a gross sum was awarded, but that gross sum was -made reducible if the Com-
pany should do something which, as in that Canadian case, they had undertaken
to do. -, The case is certainly distinguishable fron^, the present, both because the
compensatioti awarded was one sum payable^t once, and because the Company
had undertaken to do the works in quostiod. Several other Prebch decisions
have been cited by Mr. Justice Tessier in support of hi. view of this award, but
«t appears to their lordships impossible to reconoUe the bioad principle which he
«eems to deduce from them, viz.,, that ohj^twBg of thia kind nan only be^tafceir^
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iiourgou«t»l,6y the p*iion expropriated, and not by the body that expn^riatoa, with the

/C"*^^* CiwmiB Rnilwoy Aet of 1868 and its proviiiions. Their lordahipa Ifaink that thi^ oane

HoBtiwi.ot- ought to be decided upon Canadian l<!gislation and upon CaoAdinn jurinprudnnoe.

deotai, at Rom. For that reason they do not notice the case from the Ittloof Mun, which was
*

cited by Mr. Bciijamin. /
The only remuining question to bo considered is one wliich was sugttcstcd in .

the course of the nrgument, vix., whether the objeotioQable part of the aw;ird is

MTerable from thft which awards to the appellant tl^ sum of |35,013, so that

tl^e appellants may recover that, waiving tlieir right to the rest of the coiupen-

Bution awaMed. The point was never taken in t|/e Canadian Courts, no offer

of waiver was made there, and it may be queatiohable whetlior that point can
now, for tlio first time, be raised her«. Assuintig, however, that it is opoq to

'•', the appellants, their lordships are of opinion that the award is not sovorablo in

(he manner suggested, the compensation improperly awarded being combined as

it is with that which was properly awarded, ancl Iboth declared to be " Ic montant

^ ** de la compensation k otre pny^e, pour lo dit morcoau de terr#, ot pour tous

"lea dommages resultant de la possession d'icclui." And if they were severed
/

a question might arise, as Mn Benjamin h«a argued, whether the award would/
not be defective in that it failed to deal fuHy with one of the quostiond submitted'

to the arbitrators, vis., the amount of compensation due to the appellants undei-

the fourth head of their claim.
,

* ' 7

This being their lordships' view, they/ think that the decision of the CoiM of

Queen's Bench, which annulled and s^ osido the oward as invalid on the/fuce

of it, is correct. They have come tp/that conclusion with considerable rai;ret,

because they feel that the appellanUj' Were entitled to a fair compensatioiv ifor

the expropriation of their quarry, and that now, after a vast amount o(/oxp^n-

aive litigation, they »re as far as ever from receiving that eompen^ti"Qn7/^eir^ lordshipsdonotsay that the fault is wholly that of the Companyjofw'hqIJIy 'that of

the appellants ; but the lamentable result remains, and they can only express

their hope that in some way or another means will be found to give th<i appellants

a fair compensation for the expropriation of their quarry, and for the damages
which they have sustained thereby. Their lordships, however, c^n but decide

;

this question on its legal merits, and they feel that it is of grei^t importance that

arbitrators, with the large power given to them by " ThoRailwa^ Act, 1868/'

should be kept within the limits of their authority. /

/ The conclusion to' which their lordships have come seems to dispose, not only

of the first appeal, but of most of the other que^tic^s raised on ihe record.

/

JMr. Doutre, Q.C., then intimated that, after consultation, the Counsel for the

appellants had come to the conclusion that even if thp award were pronounced

/ to be bad, that could affect only two of the appeals, and that/they il»ere desirpus

to ai^e the two other appeals. After some discussion theij/ Ijordshipl&isient^

to the adoption of this course. Those appeals were accordingly argued, and oSn^

•

j
the 26th day of februar^ their Lordships* delivered^tlJ following judgment

/ upon them:

—

/

' Sir Robert P. Oolliar was not preie^tt-

-L-L
X

/

"j^-^
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•nd ruled that the .ward of tl..i 28Ti „f T irioVJ
*"* *"* """ ""'"*'

»<»"'«l-«

Ihe iDeenonhoi., .od oondmnnod th. Comim., to mv to th. .nlfTT^
Genord .pj«^.d „p.„..lj. Th. Con of Q..™'; B.U L,J^ tSjudg»«,lof th. S.p.,io, Curt .g.i„« if. o.„t.„y, „d th. .pZofZ•pp«llmU »gaini« k mnoh of their iailiim.iit CN^ w. ^^ »PP™»I «»

A6«„, th. Soporior Co«rt, h, it. J^dj,™™, j„ a«itJJa, 693, ,hmio th.0.n.p»j „.d to „l „id. th. ...rt, di,„i,«d th/^ wtth «r t'.

I.^r.^f'^t^^ilircl^rtLa.Zn'pHi^srri^^^ ""t
on the 22nd May in tUt year, the appellants inued a writ of execntio^ fZ

c.r costs, under whicl the sheriff sei/oTcertain land,. roJSgIt-nTrthtproperty «, belonging to the Companv, On the 17th JwuTv 1878 1.

th. whole of the properly seued as the property of the Qaeen for the use of tJo

iTZttlLf '; ;^^""^ '^ ""'" ~"*«'^*-' and on u.: 3?-:way 1878 Mr. Justiwl Johnson pronounced the judgment of the SuDeriorCourt which uphdd the opposition; declared that dlthriandsaei!^^ ,

property of Eer Majesty for the u«,,of the Province of Q«eLTA.r.lS "

ir • ^fJ"^'
""'* ^""""^ T^» J«'^ thereof to th. oppos«.t. wij<Mto miMt tha4>ontc«Uats.^ihu nw^iKi^^^n.d.*. >r i... ..

../^*^. ^ ^iLu |«ywnt^appeUantt. Timt judgment was, ol

. ^•

r

'm

if
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I-

BmrgolBttal. ippckl, oonflriued bjr the Court of Qucen't Bepoh, and heuo« the appeiil No.

Cl«. da Cb*^a 141

.

^>llontrMi(Ot. The determtnatioD of both these eppeali nuuinlj' depends on (be effect to be

4wtai, tt KoM. given to the trsnsaotion between the Company and the QoTeninient of Quebec
which is embodied id the Notarial Act or Deed of the 16ih of November, 1875,

and io Act 39 Vict., c. 2, of the Legislature of Quebec. The parties to the

Deed are stated to be UertAInjcsty the Queen, represented by the Secretary of

the Frovioce of Quebec, <* acting as well for and qa behalf of Her Mi^esty as for

" and 00 behalf of the Province of Quebed, party hereto of the first part, herein-

" after called ' the Govcmroeot,' and the Montreal, Ottawa, and Western Rail-

" way Company, described as a body poUtio aijd corporate, duly incorporated by
" statutes of the Province of Quebeo ^nd of the Domiuion of Canada, *&c.,

" party hereto of the second part, heruinafter called ' the Couipitny.' " The deed,

after reofting the nature of the enterprise aqd the commencement of the work,

and that the Company watftben i^uble to proceed further with the construction

•^ of the railway by reason of cer^n bonds not being negotiated ; and that the

^ Oovernment was willing to as^me and complete the construction of the said

railway upon such terms oni^ conditions, and in such manner and within such

time as the Oovernment migbi deem ezpediqnt, and foKthat purpose to acquire

from the said Company all its rights and assets, and to take upon itself the

legitimate liabilities of the Company^ and to repay the disbursemei^its of the

Company in manner and form and tf th^ extent thereinafter described ; and

that in consideration tliereof the Company had agreed to transfer and convey

sucn rights and assets to the Guvernment also Upon the couditiomi thereinafter

expressed—proceeds \to stdte, in different clauses, the covenants and agreements

into which the parties hud entered •before the notary. The material clauses are

the Ist, 2nd, 4th, 7th, &th, ai^d 9th. "

By the Ist, the Company granted, sold, and conveyed to the Government all

its right, title, and interest in the uncompleted railway, with all Iftnds acquired

' or bonded for right of way, stations, and other purposes, all bridges, piers,

abutments, forms, and other things exf^ressly mentioned, stating their intention

to be " to divest the Company of all the property of the suid corporation, and

:i^ "of all and every part and parcel of the said incomplete railway, and of every-

•' thing appertaining thereto or necessary or useful or acquired for the construc-

" tion thereof, now in the possession of the Company, or to which it is entitled;

"08 fully and completely to all intents and purposes as the same are now held
' " by the Company, and to vest the same in the Government."

By the 2nd, the Company tramsferred to the Government all its right, title,

and interest in and to the^ulance of the subscription ofstock in the said Company

^
by the Corporation of the city of Montreal, and the several subscriptions of

stock in the said Company of various other corporations, together with all the

Hghts, claims, |pd demands of .the said Company upon the said city of Montreal

for the said balance of subscriptions, and upon the mid other corporations for

their said subscriptions of stock and bonus. \ ,

By the 4th, the Government, in tousideratioaof the above saiytfand transfers,

agreed to pay to certain ti^isteca for the Company, upon the eonirmation of the

- \
V,
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.nd iabiliti*. „ h.d been .dju.ted between the Go«r„n.ent and the CoBp.nv u^^
Jlt^rZ "I?"

"^-7' "'"if -ny further legUI^.te llablHtle. .houH l^^^«t bl,.h«l ,0 the .at,«f«ction ^f the Goremment to be j«„l, .nd legally due
by the Compan,, the Mmo »h7,mn\no be a«umed .nd p.id by the Government.By the 7th, u w« provided thai, until it ahould pleaae the Government to
Teccivo poH«e«i.on of the property and premise, thereby transferred, the Com-pany should hold and administer the A'me for and ort behalf of the Government
and .n auoh manner .i»..ho,ld bo direeted by it, and .hould.h all respect,, earry
out the instruotions of the Govornm.nt in respect of the .aid railway : .„d in

^ renpcot of every matter and tf.i'ug conneeted therewith, until the transfer and'
delivery thereof to the Gov«r,unent and its complete assumption and po.se«iion
thereof had been perfected

:
a,^ that. %, soon a. such transfer and delivery

ahould have been so perfect..!, the Company .should diasolve it«,If, and
ahould cease to act in any way, the Government thereupon indicating some person

tShmin
"'" *''" "*"""'" ""^ "" ^""''""^ ''•'^ ^^ *•'' "*'''''^""' "^"-

By the 8th. the Company undertook to assist the Government, in any manner
d,at might bo requi«,d, in proc.ring the passage of any Act by the Dominion or
<he Provmcial Parliament tliat the Government might deem expedient to have
pas«od in the interest of the enterprise, and to furnbh aid and assjsUnce in other
matters.

And by the 9th, it was provided that the deed should have no force or effect
after the termination of the next Session of the Legislature of the Province ofQuebee unless confirmed by the said Legislature at the next Session thereof,
nor until suoh-confirma^n

; but that it should be submitted for such confirms!
tion to the next Session of the said Legislature, and, immediately upon such
confirmation, should have full force and effect according to its terms

'

'

A
y7„~;!''""''*'«'» '"qui^d by this last clause of the deed was given by the i

Act d9 y,ct. c 2, which was passed by the Legislature of Quebec on the 24thI^^ber, 1876. That Statute not only, by its 8th Section, confirmed in the '

mest manner the transfer and assignment of the 2nd November, 1876, it didagrwt deal more: it combined the enterprise of the Montreal, OtUwa, and
Weatern Railway Company with that of another Company called the North I

Shore Railway Company, which had made a similar transfer in f.vou^ of the
'

Government of Quebec
; i gave to the railway to be completed the new name

of The Quebec, Montreal, Ottawa and OecidenUl Railway"; it declared
that^ailway to be a publio 4ork belonging to the province 6fQuebec, held to and
for the public uses of theUvince, and provided for the modeof its construe- i

<ion
;

It vested the constijuc^ion and management ofthat railway in<flertain Com- '

miesioners with ampfe an^efiaed powera
;
by. Section 11 it made the provisions

y the Quehec Railwajr jAcL 1869, so far a. they wei« applicable to the under-
. taking and not inooijsisteit ^ith the provisions of that Act, aRplioable to the said
" ! '°^_' "."^.""PP^t"^ th«j Commissioners, in cases where pwbeedinga had been

p, Cm^wa, and Western Railway for the ezpropria-

'vl

m

r
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•ourfota .ttl. Uon Mai •ettttfei^"" »fmMMb r«rpo«» "^ *»* "Hwy sodbAd BOt bMB
*^<to JiAT" """"P'****^' ••> **'"'"*"^ »««li profl«pding« under d|« ^n8i>« of the Quobw •
ta^^Tu')^

Railway Act, but «ub the consent oi tlie proprietor of nqch UniA*. or to diMOD-
<lntai, M KoM. tinue Buoh ^t*tiogt, and uod^l|e«oe prooeeduispi de novo uhdM *• aaid Que

boo Railw»| M^k; wni by Section 24 it remitted leode which had been grtnted
to the Mooiiigri^ 0mm*, afld Weetern Riiilwuy Oompeny, to the public lande of
tho FroTinoe. iffPtf^me 43, 44, 45, aod 46 huve «txm a more dire<it bearing up.

.

on the queatioM mmi bf^ ^o appeals now under ooniiitl«t**«ion. Suction 43,
in order " t^ aroid all doubts, enacts that the Quebec, Montreal, and Oociden'
tnl Railway is thereby InveNlod with all the rishts, powers, immunities, franohiMf,'
prifileges, or ossets grontod by the Legislature of tho Provinuo of Quobc^ to tlio

Montreal Northern Coloniiation Railway Company, and, soYarm that Logii-
lature could do, with all the rights, powers, immunities, fVanohisCM, privilrgw^

and assets granted by the Parliaraont of the Lbmlnion of Canoda to the Moor
real, Ottawa, and Weatern Railway Company. Section 44 takes away the power
of the list-mentioned Company to appoint Directors, and abolishea the Director-

ate contemplated by the former Statutes. Section 45 transfers to the Commis-
iioners the righu of tho individual shareholders in the Montreal, OtUwa^ and West-
em Railway Company, profiding that their l)aid-up stock shall be reftinded to

— them; and Section 46 autboriies the Commissionera, with the consent of the
Lieutenant Goyernor in Council, to apply to, the Parliament of Canada for any
legislation which mny be deemed necessary for the purposes of the Act.

The combined effect, therefore, of the deed and of this Statute, if the tranj-

„ ^ action was valid, was to transfer a federal riilway, with all its apputienances,

,;-';.st and^ialUho property, liabilitiea, rights, and powers of tho exiatijMk Company, to

. . IJ* ii^ttie QttflbM Government, and, through it, to a Company wit|p€*w title and a
'different organiiation ; to dissolve tho old federal CompanyTand, to substitute

for it one which was to bo governed by, and subject to, provincial legislation.

It is contended on the, part of the uppcllunts that this transaction was invalid,

. and alto|;ether inoperative to affect the obligaUoos of the Company. They insist
^- that; by the general law and by reason of the sj^cial legislation which governed

it, the Company was incompetent thus to dissolve itwif, to abandon its andep
*

taking, an^ transfo^^ that, and its own proper^^ Mabili^ics, powers, and righta

to another, bo*y, wittoi^thc sanction of a^^^Aot of a competent Legislature ;

and, further, iTJatTbfil^iHlature of Qi^ebeb was incomjpetent to give suofi sanc-

tion. This contention appears toth^ir Lordshrps to be well founded.

That tnbh a transfer, eicept^der the authority pf an AofejP^ Porliament,
•^ would in this country bejjeld to bo ultra vires pf a Roilway CTttpany, appears

from thc'judgmeftt ofhbtd Cairns in re Gardner v. London, Dover, and Chat-

ham Railway Compa^, 2 Chancery Appeals, 201 and 212. That it is equally ,

repugnant to the law o^tjuj Piioviuce of Quebec, so far as that is to be gotherei^ '

from the Civil Co'de,i«M|*|hgr the 369th Article of that Cede. But thl^ '

' Btrofigest ground in ftvo|^i^^|^^^ti^ta' contention is to be found in the

special legislation
^^^"^'^"I^MlMlliy /l^piiDy. jjtThe history of the Com-

pany and of its conversion fiyMWMir-i|i^^to a felderid Railway Company has

been stated in the jtidf^cnjp
^''

" "^*"

7~
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Hutu*,, it w« on.o.a.1 th„t the olhu.tL n/ /^f^'* '^ **•""•«•.*!»*

bo Joemcd to be • Company inoorn..rat„d fnV ,1' ° Co.upany ,|,„dd

•Dd 2nd of '< Tho Railway Aot iHflH - i,!l u ' ^"' "*'""•' P«t« !•»

tho rallwj, whether ^iQ^KtM^u.^! '"^ "^^' *" **" ^'•«'- »- ^^
.nd it wa- erHK^tod .UuJTp'S?^ J

the TthSeeUon iZZWiC^^^^^^^^^ -'"^ «»'"P•"^ And by
Vict. 0. 35.CdJ|ff e 1 bl !h- r.^ "I^

»f il-_,Q«ebe« Logi^I.ture (32

.change, of e,pre«ioa thlrel^InU:^^ (teX^f ll' H
""

"mT"-^''
*''•

the«,.pe.k„AoUoftheC»nadunl4;„^^^^^^^^^
-

0 road -add construed and Ukin.r effiv,/. ? ,! . "
'"°"^" '" *''•"»

J »»>at

-ordin, to the true Intnt a d^e^^^^^^^^^ ^5" •»-'•• Acta

-0 part of " Th. Quebec Hallway A 1869 " .hfuW^'^'''
'^'^'" ""* *'"'

...•d-.peclal Acta, or either of them, or forTj t

W

"^ *'' '

with aa forming one Act.
'^

'' "' "^ «>««trued there-

«>nUi„5 in Section 91 .„d Sub aLtfon 10 T «"" ^"^' '^'''" ">•«•• *«•
'

Lordahip.' ^itiafaetion 'that the ra^otl' ^.
"""?'' "*'''"''' *^ »»«''

Governmentof Quebec^oultr^ll'^^rit ^7^"^ "«» i^*

Act of.the provincial Legislature, but Lt^L "f t^." P
"
H
""'^ ^^ '"

WMea«,otial in order togive it Aill fol . 7 * « "''''"•'•* *»*' <^"*«>*
'

^

-"lly. hardly diapnted by I' e^L ^^l, trtha"^^ 'rf"
'"'

'

Klied upon the 8th clauae of the deed .„H .S«.u a
""P<»'"*«»t. »»«» they'

« -bowing that recourTJ, the P.r^:"Vf^^^^^
"^ ^'>« Q-^b*- Aci

the contemplation of ZVX':^Z:lZtuV:'ru''' •" '•*•»•» *

chained, the tr.n«iction was valid forTn, ' ^ "* *•"* -Motion waa

RailwayTphiU B9Y .^H T7 ^*^« ^"^"'"ghain and Oxford

-^aecaae. ltia^J:;:!irv^%l^^^^^^^^
'

that the contract, which could not be fVcam^oufi^^^^
"^''^

-ncuon, waa not, in the abseoce of auoh aaLT te h!
^^^"^'""•"^'y

^wme of it* proviaiooa might nirthTc^I' ? ^ ^^««f -"IHty. .nd •

nght^the partiea to 1i^eZl^rn^J.Z ^J""**"?'
.'" ^««ling with the

"^ by t^two appeal, ,nnHf hoTnna^JaV.dT f1.IT yr*^"'L\.. *"* ""a™ were valid, were

^

"if .:rr:::^4?-V.JHi5!!M.miMt^nn eonaidewid aa If tlm iBi - V, J^

m

Ij
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.«\ <*- T
Bonrgi^ A*], vijiidotedby an Act of the.Q^rli&mfiDt of Canada," to obtain' whioh no attetnpt

Cie.^uCheniin .seems pvirtohuTO been Qiade.. In their Lordsbips' onitilojp, therofove, the trana-

UonirMMM- (tccioit^ (jlbtifcidered as a whote, was o^ no force or valiuity i»i against the ri<j;hfa»

deotai, et itofs. ot'lthe appellants when the decisions of the' Canadiftn^Courts'iipon the iiitervcn-

^ .*'
' ^. <J6n nnd the opposition were pafsed. v •

\ j ,

This befng their Lordsliijm' cOQXslusion, they proceeil^to consider how it affects

the two appeals, and first that which relates to tlio Attorney General's iiitorveir-

• X ' tiod. Now, if it'<be ndtuitted; for the sjtko of armament, thout;h their Lordiitiipk

must not be taken to affirm the proposition, that the Attorney General had sucb

'C .iifi inchoate right under the transaction as Would have justified his intervention

.)>.o*l there been reason to suppose thut.thQ expiring Company would fail to make
a substantial defence to the actioii\iNo. 1,213, it is tu be observed that that was

net the actual state of things. The action itself was not commenced until

December, 1876, and the defences of the Company were filed on the 30tb of.

that month. The trnnsaction^ctwcen the Company and the Quebec Govern-

ment wa» completed, so fur as it was ever completed, in December, 1875.

It is,, therefore, obvious that, in the first instance, the Quebec GovcrnmeDt

intended to defend the^action, in the name of the Company, under the provisions

\of the 7th clause of the deed. All objections which the Company could take to

tRe award, and in particular the one which Ips proved fatal to it,' were taken in

' their defences. The intervention of the Attorney General was not until 1878/

arid- the reasons filed by him on \\\e 17th of S>!ptember in that year are sufficient

to show that the objuot'of the intervention -was to raise objections to'fhe validity

of the award, founded upon the attempted transfer of 1875, which could not have

been taken in the name of the Company. -Those reasons, the contestation of them,

and the other pleadings show that the new issues raised between the parties were

jthe validity of the tratasfers aa against the appellants., the right of the Commis-'

stoners under the Quebec Act to continue or discontinue t,ne proceedings in the

.
/zpropriation^jthe abandonment* pf the Railway, and its transformation into a

">new railway, tb be constructed under different conditions. This intervention

was only necessary for the trial, of these fresh and additional issues ; and was,,

as the Court of Queen's Bench itself has found, wholly unnecessary for the tria)

ofthe origiiial issues. Upon the trial of the action in the Superior ,Court, Mr.

Justice Mackay expressly/ found " que les faits alMgu^s dans la dite interven-

"tion, savoir^Ie transport des droits et actious de la dite d^fenderesse au 6ou-

« Temement de la dite Province db Quebec, n'a pas'^te prouv^ avoir lieu l^le-
-" ment," a Ending in accordance with the conclusion to which tKeir Lordships

have cqme touching the transaction of 1879, and /one which would justify the

dismissal of the intervention, evett if the learned Judge had taken a view differ-

Cnt from that which he did take of the^validity of the award. The Attorney

General had failed' to show any grounds for inflicting upon the appellants the

>8ts of unnecessary and expensive proceedings. ' Id these circumstances, their

rdshipsare of opinion that the Court of Queen's Ben^'ougl^ to have dis-

issed the appeal of the Attorney General, and to ihav.e^a||^Biedhthe judgment

the Superior Court, in so far as it related to the ioterVeiltign, with costs.

Thdr Lordships have now to consicler Appeal No. 14^, which, arises oui^^f
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he "opposition 4 fin de distrfffw** Ti.-*/ t/s

it were eitablished Ih.t the propertj Jt^TZV^UA ^1 ^rP'"'^' ""'««-«.. -/|*,«ui
., attempted trJirtBferx)f 1875 ThTr i I ^ ^ ^^ *''"°K*^ ''J' '•»« m^S:L%l

Jingle eontLcoTnoffoKttrT'T' ''*'"' " " '""''''• -"^ " one"'"*^"*"-
ftr of the land ofle ColnanWoTT "''"'" '"'''•'^' ^P"»*« "» " '"''^ ^""^

feelboundtod, frrt:r;.^^^^^^
Their Lordships

"

Mr. Justice JohnJ aTo the3 o7 wi T T"'.
'''"'' *''" J"'^^™-* ^'

Borron, in part procL, Mr X T^ '''^^'^S"*"^ '
'

ought, f they queXned thJ vX % t'*"""
'"''"* ^•"" ""^ <«>"^»^«f

Eluded that it'shouW :; ft tilfZl T T"1" *''' ^'^^' ^ ''-« «-
failare to do so, they »u bT Z tit1 '

k"'
''*^' '^ ""*"• ''^ *»•«'

exp«»8ed an ^i„io„ tha it2 oV' f r"**
"^^ '" ^''•*^ -^""""^ ^"«»

Canada (M.^ Domi„io^ro^r^.r- / .^^
'""'^ ''^ "'* Government of

special iniL dr„ri7:h;v"thr^^^^^^^ "^: ":"' ''•*" *'••' ^« •"'«» •

.side. These reasons LeXlL? '''«?;"•«. »»>«» the transfer oould be set

thia^thateith X^sT^^^^^^^^
Lordships cannot

transaction. -orhav3erncfi 7^^^^ thltji^^ Tt'' '' '''

firet of the ComDanJTnd th„ n„
Parliament of Canada, were «ftm

.fnolegalfor e JZudftf^^^^^^^^^
'^'^''•''»"" of Quebec, it was

them ;?ether1^1^^^ T^i^tT"^' \^ '^^^' »>^

Judgment vro^^adn .«.! »r.-ru v ^ "° other ground on which the

. piafsible. Tu hltteCott^^^^^^
chiefly insisted upon here, is more

tbeTtb Sebtionof * T eSCn^'^s"^^^^^^
'^e -ond S„b.section of

of Its lands ;" .^at the tra3^5^„^
:::^3*^^'*'i

^^^^^^^^

able, and that the Company must be Jke„ Jh. m L
"^ * "'''"''• " "*'*"

Government of Quebec in ZT l\ * ""''^ ''^ '* *••«" '"<» to the
.

accede to this .rlm^t ItZr l*'"* T"' ^heir Lordships cannot

in the mannersuS" I isT . T *l**
'^' *'"*""" » "o' ~'«">Ie

everything whiohTloorldr
'"'"*"«'*.'''««'«by, for the same considerat^n. \

-ngited by Chief 7^Tu^- *"^ '" "'**°''*^ *« P-"' Suppose whatU ^
Comment we?et:at^^,f^^^^^^ W»ion
"<5nt of Quebec be he^rX"i™f\^*™"'""^^ **>• ^^•'™-

"tnmsfer^therailwlv o^ofL J?.'
*''''

'""T*''"'
*'" "'""'•'"* « *

^' construction of the raiLr Z ! » i f "'^'' '*^°"^ '" «'«•«' *o the

"or of an intention to make it?' ^' ^^''' " "" *"«« «^««<'»' « o^^^ot)

itrilt^lH^^^^^^^^^ ^^ '^^V »•>*» -on-iderable

X

I*.
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of the property in question, wliilst it granted main lev^

Since the execution

must now altogether fail by reason of the award having been sot aside, it will not

^

Bonrioln tt al. as^o this latte;|[_ pi

Cto.dnCbeininas to the refit, leaving each party to pay their own costs.

Moiitn«l, ot'

dental, et Boh. be necessary to draw up a formal order to the above effect.

Mtv

The order which their Lordships will humbly recommend Her Mojesty to

make on the four consolidated appeals will be to the following effect, vis., to dis-

miss the appeals numbered respectively 13 and 144, and to allow those num.

bered respectively 117 and 141 ; toaflSrm the judgment of the Court of Queen's

Bench (Record 180) in the suit No. 693, wherein the Company was plaintiff,

and the appellants and others were defendants : toi^verisc so much of the

judgment of the Court of Queen's Bench (Record 2^) in the action 1213,

wherein the appellants were plaintiffs, iind the Company were defendants, and

the Attorney General intervenor, as relates to the intervention of the Attorney

General, and in lieu thereof to affirm so much of the judgment of the Superior

Couct in the same suit as relates to such intervention, with the oosts of the

appeal to the Queen's Bench'; but to affirm in all other respects the last-mention*

ed judgment of Ihe Court of Queen's Bunch; to reverse the judgment of the

Court of Queen's Bench in the matter of tb'e " opposition A fin de distraire,"

and to declare that in lieu thereof, an order should have been made reversing

thejudgment of the Superior Court in such mutter, and declaring that the oppo-

sition should have been allowed as to so much only of the property seized as

had been purchased by the Commissioners since 1875, and disallowed as to the

rest, and that each party should bear their own oosts iq both Courts, but that by
reason of the failure of the. execution in consequence of the setting aside of the

award, it had become unnecessary to draw up any such order.

Their Lordships are pf opinion that, under the circumstances, no order

should be made as to the costs of these consolidated appeals.

(E.Lbf. dbB.)
.

COUKT OF REVIBW^, 1879.

MONTREAL, 39tb DECEMBBR, 1879.

Coram SiCOTTB, J., MaOKAT, J., TORBANOB, jr

No. 2249.

LaJ:erriire vs. The JUuttuU Fire Ins, Co. of The County of Berthier. /
HiLD :—that the depotlt nqoiied on every Inseriptlon In JtoTiew eunot be diapenwd with b^

conieot of partiei.

Mao^at, J.—In this case there has not been any d^osifc such aa the law

requires on every inscription in Review, apd this by the ^i1»ent of the partie»

in this cause. The' Court considers that Such a consent is invalid, and we, there-

fore, order the record to be remitted to the Courtlwlow in order that |^e proper

deposit may be made. In futare, in any like case, the Court will discharge the

inscription. ' . .,^-, . ^
ft Record remitted to Court below.

Jr. ifbr&ieu, fbr the plaintiff! ^ -^^^^:__ . . . _„.

- A. Germain, for the defendant.
'

i

(8.B.) ^

.W
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COUR DE CIRCUIT, 1880.

I

MONTREAL, ao FEVRIBR 1880.

-Vo. 9361.

Coram ToRRANCE, J. '

nomas Owem eta), vs. EJmond Laflamme, et Rose D. Charest, oppt.
'

JiOK =-Qu'on vortu de I'.rticle 176 C. C. une fbmme »»p.r6e de ble^. peut e.t.r .n Jugement « -

L'opposantc etant s^r^e de biens fit opposition /la vente de ses effete mobi-
hers, 8a,«i8 on vortu d'un bref d'exdoution 4mati6 ooLtre le ddfendenr, son mari.
Les doraandeurs pretendirent que oette opposition ^tait irr^guliire et ilidgale

ct demanddrent par motion Qu'^fll^ftj^ejetdo, i;;irceque I'oppoBante dtitft sous
puiBsanco ^e mari, et que Bon mari n'<Stait pas en oauae pour I'assister, et que
lopposanto n'alldgu^t auoune autorisation & ester-en jugement.
Son Honncurh^i^ Torrance renvoya cette motion parceque I'opposante, eo

r(?d.miant la^primdes effets mobiliers siiisis en cette cause, et en demandant
main-levde d*;lt^wfe, n'a fait qu'un acto de simple administration, et que dans
ce oa8 la femme s^par^e de biens " peut ester en jugeme.,t sans Tautorisation oa
1 assistance de son mari." Article 176 C. C. •

Davidson & Gushing, avooats des demtindeurs.

Desjardins tfe La/ontaine, avocats de I'opposante.

(PvE.t.)

fCe jugement est conforme aoz principes et & la jurigprudence. L'article 224 de la Oou-
tume de Pane recon.ait ji la femme eeparto de biens 1« droit et 1« pouroir d'estor ea joKe-
ment. Femme ne peut eater en jugement sans le consentement de son mari, d elle n'est
autonafie ou tfparie parjuitiee. " (Articl* 224 Coutame daJParis )

'
.. r^" commentant cet article dans soi^ Trait6 de la puissance maritale, No. 60 : « La
Contume de Pans en l'article d-dessus. dlt-il.fait une lebonde exceptfoa 4 l'6gard des fern-
mes, par ces termes, ou»4parU par jusUeeet la dite separation exicut^e." Ce pouToIr que
la Loutume donne auxfemmes 86par6«i d'esteren jugement sans I'asslsunce de leur maris,
6tant une suite du pouToirqne U separation leur donne d'administrer leurs biens, sans
avoir besom pour cela de leurs maris, U est 6Tid«nt que cette exception pour les femmes
separtes ne doit s'entendre que des actions qui concement I'administration de leurs Kens,
qu elles peuyent intenter et anxquelles elles peurent dSfendre sans leuia maris."

'

A p
'"'"*^? •"?""»*" *»"' ™* «"'«»« '«• »»"• J-KM B»cquet et DuTal dan. la cause de

\ Gary vs. Rylaad et Gore opposante (3 L. 0. J. p. 132) et Us eat jug6: " Que la femme
V 86par6e quant aux biens contractuellement peuf ester en jugement sans I'assistance. ni

i autorisation de son mari. pour la conservation de ses mobiliers '"

\
Quant i^ la cause de Blumhart tb. BouWet Archambauit. (1 L. O.L.J. 63) il appertpar les

r i"^!, i* °",' Sup4rienre;qn'il s'agissait de la propri6t6 de certain, immeubles^aisi.
84r edfefendeur. Le jugement a et6 rendu pour le motif suivant « Considfinint que la

^
dite opposante n'a pas 6t6 autorisee pour ester en jugement en cette cause ajant trait
et concernant les biens fonds et immeubles saisis en cette cause, et la propri6t6 en iceux

<r«.

du rapporteur,}

' '

,- i- '

j;'i
-- 7 ,

uw luppuaulon," eic—ivon '
1

' ""^\/: ', (- *--.*--

r: 1

^ - "^

*••.'
'. ' -

'
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COURT OF REVIEW, 1879.

1#NTREAL, 2«tH DBCIMBER, 1879.

Coram SiotflVt, J., Maokat, J., Torbanob, J.

"i

i Ko. 879.

Jiiller V8. Daudelin.

H«LB._Th«t whm s TMdorif seolt takM, In payment of the purohue money, the note of • Ihtr4
party, nnradoned <l> otherwiM |piaranteed in writing by the purohuer, but which the
purcheaer drnowiDgthe lame to be worthleu) ropreaents to the vendor to be " as good,.
Ifold," and wfaioh ploTae to be really worthiest la coniequenee of the Iniolvency of the
parties thereto, the Irendor may tender the note back and laa ilmply for the purohate

• BtoDBTi without demanding the iMoUlon of tfie tale.

The facts of the csfce and the questions of law raised therein are fully
detailed in the following remarks of counsel :

Bethune,QjP,, for AnniiS:—
This is an action Jroughtlby a vendor against a purchaser for the price, of t

colt sold and delivered, and it arises from the following facts as set forth io

plaintiff's declaration :

In the month of August, 1875, at Dunham, defendant requested plaintiff to
sell him the colt ih question ; that the price therefor, $100, was agreed uiton

. between them. That defendant bgjng the holder of a promissory note not then
due, made by W. A. Osgood and R. M. Hall in favor of H. M. Welch or
bearer, for the payment of $100, offered the same in payment of said price to
plaintiff

J that plaintiff refused to take this note, and pereisted in his refusal
until he was assured by defendant that the same was, to use the words of the
defendant, " as good a* gold." That relying upon this assurance plaintiff took
this note. That the note is worthless, and was offered back to defendant, and is

deposited in Court. Wherefore plaintiff sought to have defendant condemned
to the payment of said price.

To this action defendant filed a plea substantially setting forth that the
transaction in question was an exchange of »the note against the colt, and that
tlie defendant transferred the note to plaintiff without giving any guaranty
thereon, and further that in any event, plaintiff could only obtain a rescision of
the contriict and recover the colt. Then followed a <irf/cn*e ou /ortrf en /art.
The evidence established the aUegations of plaintiff'* declaration, and that it

was a s^le and not an exchange, and that beyond iquestion, it^^en plaintiff sold
the colt to defendant, the defendant unequiiTtwally Stated that the note was as
good as/gold. The insolvency and worthle8snea|B of the makers and pay<te of the
note ai* also esOiblishcd, and dabondant that it would have been a mej waste
of moiiey to bfve caused the note to have bcenlprotested.

Onjhe part of defendant the bulfc of his evidence is brought for the purpose
of att^king the ortdibility of one Boiilet, a witness of plaintiff The remaining
proofis. from Pierre Paudelin, (the ftther ofdofendant)v who in cross^sxamination
corroborates the testimony of some of plaintiff's witnesses, and admits the
wort|lile8sne8B of the note by having refused himself to accept of it

'Jpon the.faots as presented by the evidence in his case the action of plaintiff
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was dismiBsed by the Hon. Mr. JuBtioe Dunkin ; the r,wti/$ of that judsmcnt
being as follows :

—

'

"OoDsidering that the pWntlff herein sijes not for wscinding of the entire
contract set forth in his declaration on the ground of the alleged false represen-
tations made by the defendant to himself in respeot thereof, but purely for the
recovery of the amount of the promissory note in such declaration set forth by
rcaron of which alleged false represontatrons as touching the same j that the said
dderidunt is shewn to have made over such note without any endorsement

' thereof by hipiself as aval or otherw;ise, iind th4t it is not shown in evidence in
»o making over such note he made any agreement or representation such as can
11. law entitle the plaintiff to recover the amount thereof from the del^ndant
as lie here seeks to do, doth diKmiss, &o.""

" * * '

The plaintiff respectfully contends that this judgment is erroneous and should
be reversed. This action id not brought on the note, as stated in-the judgment

. but 18 brought for the recovery of the debt in respect to which the note wa»
transferred. The defendant received the thing sold to him and he has not paid
for It, and there is no evidence to shew that plaintiff tpok thenote at his own
ri£k, but, on the oontra»;y, tTiere is conclusive evidence to shew that it was taken
soldy upon the false representations of defendant. And that it was com-
petent to the plaintiff to bring such an action is conclusively shewn by Chitty
in his work on Bills, Part 1, ch. 5 and 6, pages 180, 243 and 244 Cori-inal
paging). /• "

The plaintiff contends that the defendant is in the same position as if he had
given to plaintiff a spurious banlc bill for the payment of the price, in which
case ho would have been compellable to make good the amount.
The debt existing, there was no novation of it by the taking of the promi»-

8ory note, and the representations as to its valu6 proving false, the recourse of
the plaintiff was forthe recovery of the debt for which it was transferred

Admitting, for the sake of argument, that upon the facts of the ease the
plaintiff might have brought an- action to rescind the sale,Jt is ebntended that
that would not exclude the remedy of the plaintiff for the price, and therefore
the contention (and the sole contention it may be said) of the judgment, that
plaintiff's recourse was in recision, is ei^oneous.

'

It has been held over and over again that in such a case is the present the
plaintiff might maintain either auump»it in affirming the oontrJk, or trover i»
disaffirming it. . r

Wo find it laid down in Benjamin on Salesi p. 342, as follows: "By the
rules established in these cases (certain reported cases in thdiPrivy Council and
the House of Lords), wherever goods are obtained from" their owner by fraud
we must distinguish whether the facts show a sale to the party guilty of the
traud, or rf mere delivery of the goods into his possession induced by fraudulent
devices on his part. In other words we must ask whether theowner intended
to ransfcr both the property in and the possession of the goods ,to the person
guilty or the fraud.

,. ,. !

In the former case there is a contract of sale however fraudulent the devices,
'

and the property passes, but not in the latter case. The contract is voidable at

•• \ I
.1 1.1 .. II .- .1.. .. I .. . I

.1 i.ii ,.
I ..I yii«7 , I I I.I, I .

-
. . -A —

MillM'

DaadcUm.
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the election ofthe vendor, not void ab initio. It follows, therefore, th.tnhevendor may .ffl^ .„d enforce it. He may eue in auump.it for the price .^

:^ds^rr '

- '- --^ -- - ''^ '-r ^^^ - ^^' --^
See alA) mili,rd On SaJ^, cap. XIII, «. 6. p. 172. and caaea therein citil.See also B^er va. Robbina. 2 Denio, 136, where it waa held that " a Ltvwho upon the »a> of good, receivea from the purchaaor a pron,i«K,ry note Ladeby a tMrd person Vo payment, and afterwards sues the purchaser for*g^di sold

««UA!v r;
'"*.7"'^"*"''""' ""^' ^^ ''•" "" ^ ""^ solvcncyk the1^' he was induced, to receive the note. must, in order to hooversnew ftat he returned or tendered the note to the defendant before suit brouRht'Also Martin vs. Roberts. Cushing-s Reports (Mass.;. fi Vol. p. 126 ; held, thaiwhere Aie vendor of« article received in payment thereof a pro-issory nie ofa th.rd'person falsej^ and fraudulently represented by the vendee to be aolvgntT^

.
together with an order on a third person for:«o«dp. wl,ieh was duly paid, im^ A
vendor returned the note to the vendee ol discovery of the fraud^that the^

1 Im L°"^. "Tf '\'"'"°" ""^ '""""^"'^ *« "««'«' '»'« P"«« of the article

f
«old, deducting therefrom the amount of the order, without returning thtf latter

Jiy the Court :-The principle upon which the right of the plaintiff^ recover
resta is a very clear oile and will entitletim to retain his verdict. The supposed
paymijnt has proved delusive.

e "upposea

The vendor received in payment an artide^f no value, and this through the
fmadulentrepresentation of the defendant. He may demand that this lossm^ be made good to himi-Puckford vs. Maxwell, 6 L. R. 62 ; Young vs.
AaSims, 6 Ma«8. 182, and the oafics there cited. - . " 8

vs.

at!*' "Jfu^S^^r"
''• ^'^'''^ ^"P'""'^ ^PO'*"' P- 3; Story on P«)mis*,ryNo^, 7th Edition (1878), sec. 104; Bayley on Bills, cap" 9, p. 370; 2

Pardessus(Dro.tComt;j,M;«73; Bedarride(Ach.tset vente^^^^
Wlleneuve & Ma«^, Diet, du Cobt. Copl. Va Vente, p. 69^, No. 292
Richard vs. Bpisvert, 3rd. Rev. Leg. 7: )

.7' V
In order to anticipate any objection that may be raised on th^/score that the

note^was "<>» protested, it may be stated ihat tl^ tiselessness of /bat proceeding
•s established by evidence of record, and tbe^s the additionid' fact that, the
note being payable to bearer, no protest was necessary toehold Welch as Aval
^. RacMot, for defendant, submitted the following propositi^ :—
Firstly, a careful examination of the evidence will convince thiOJourt that it

was a wntract of exchange which took place between plaintiff and defendant.
Plaintiff took the note an<t defendant took the colt ; defendant was willing to
call the 90lt worth $100, if plaintiff consented to take the note (which in July,
1875 amounted with interest to «10a) as being equal to $100. Such being
the fact, what was the plaintiffs reiftedy if he pretended that the \defendant
cheated him by false representations) by practising fraud and artifi(^, ^l to
induce him to trad* ? Dur law is clear upon the point : Arts. 991, 993, l^ffOft
of our Civil Code (which merely reproduce the old French law), teach us what
fraud 18, and that it gita a r^\t jf action to annul or rescind the contract.
The defendant^Bks, tkmfuc \U «<( if t^e fraud were proved in thisoase,

..J - ^- -^-^ • •''"•
.

"•'
.

'.

.

, ^ «.—%^-
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the oondemnauon cannot be for . sum of money, .nd to compel him to take the
note back but the action should have been to rescind the contract and to com-H dcfend'ant to g.ve back the colt or pajr its value ip return for the note, to
change back ; Story on Sales, 427, and foot note.

Neither party can rescind a contract without replacing the other in the same
position in rc8pcct> the goods as he occupied before the delivery of the article
nor without rescinding in toto.

"r"«io,

This was one of the grounds of the dismissal of the action ii, rel^ewU et ah
& Jeffrey et al., reported in the 18th Jurist,, page 132. In fact, if the plaintirs
pretensions were sustained, if the contract were held good so far as his property
js concerned, and he woreto reap the benefit of a value or price which may have

onl'l";* r?K
" "'r'

*'^ ""•'""S^^ whiladefendant was deprived
of the te,^ of the contract, the advantage would all be on one side, and itwould be mdsninfaiHo the defendant.

*.

^TI^^^I' ,7*^ "f"^
.^th« question of rescision itself is the time wlTen the

plaintiff should pr^ ik&i,ence which he should exercise. The plaM
could easily have o^feyre^Se information as to the iitanding, pecuniarymeans or solvency of th^^es l^the note long before theL of IVs'^In f^tthe vidence of his witness i^i relative Van Antwerp .hews that he (plainUf^

Why is it that.Van Antwerp, after making enquiries and after his "interview
wi h defendant a. early a. July, returned the note to pW^iff instead of Zg
t in pa^aien for a mowing machine, and yet it is only to^rds the end of November, several days after the maturity of the note, and after the endorser has^med,»charyed/or want ofprotest, that plaintiff wakes up, and requiresZ.fendan to take the note back, and over . month elapses af^r this Sre the«tion IS served on defendant. Defendant begs to refef to Lerois^lp'l^^^

cited, as a case in point; al*. Art. 1630 C. C; also Delamarre and L^ pJi^vu, D«..t Com.. T6me 5, p. 269, 270, No. 193 ; also Benjamin on S K p
l\ 1 i

>° «««»equence of his delay the position even of the wrongdoer I
affected, he will lose his .riyht to rescind; '" and the numerous authorftfrand
pr^edepts referred t6 by the learned Judge^(the Hon. Mr. Justicet"
Sr !?. r J """i '^T

^"'^ -"^^^ ^^« P««ti«» of defendant worse
after the middle of November, Notwithstanding the frivolous excuse given bythe witness Hart for not protesting*. - ^ ^
Thirdly. It must be admitted that, as a general rufe, the transferer by delivery

IZ \ t ^"y'^'y «"»'"•'?«• 122, 123, 134. Giro«ard,par.81.Andit
mu t also be noted that the note was not given for a precedent or preexisting
debt, b!it the note and the colt were delivered for each other at the same time
the only im^ied warranty in such a case being that.tho note i, not forged or
Jtju»i,. But the plaintiff does not evdn pretend in his declaration that the

'

defendant guaranteed the payment of the note, or promised in any way tomake the amount good to plaintiff . . . i^
"^ ^

^
Of coursrthe presumption is that he wpuld have required 4efendant to endorse

the note under Welch's name, if there had beenany warranty on defendant

Uiller

DaudeUn.
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part. The whole ou«e of plaintiff, therefore, reito on the evidence of Boulet and
plair.tiff H two boy« as to the pretended fnlnc representation mode by the defend-
ant Qt the time of the tnide. But this evidence is not satisfactory ; they say it

.
was in August (it is evidon>fr»„. Van Antwerp's evidence that the trade took
pl..ct. in Juty, and defendant alleges in his ple,i) ; the pretension that defendant
8«id that Mr. Baker h,ul »md thut the note wa, <u g,>od a, $104 iugolU is an
HbM.rdity on the face oht, for the note, principal and interest could not uraount
to »104, neither ia Jujjr, nor even in Auynxt. The boy Ralph Miller wants to
miikQ It as strong as poAiibio, and swears that defendant said that if the note wus
uot^^iod, he, the defvtutunt, «w,A/m«Av i/jyrW, and Boulet says defendant war-
runted the note. This is oo stronj;; it h probable that^if that wore true, plaintiff
would have H»id m in hi4 deqWnition. If, moreover, the bud character of Bouletm truth and veniciJy isjtuken into considoratic.n, the Court wilUurdly come to
the conclusion that the proof on that point is eoncluHive; friendly witnesses can
CBsiJy give a favorable coloring to a cumuuI conversation in the interest of their
fnond or relative

;
and the defendant respijo.fully submits thut, even if he had no

other grounds of defence, the proof of the alleged false represontations is not suf-
ficient to corulemn him. As to the diwhurgo of the endorser Welch from liabi-
lity for wi,nt of protest, it cannot be pieten.led thut ho oun be held without pro-
test, for being a jMrty to the note us payie he was not an aval. C. C Art
2311

; Oirouurd, Par. 82, 83, &c.
'

.

"

The following was the judgment of the Court of Review :—

*

" 'J'he Court * * * considering plaintiffs allegations of declaration m itorial
proved

;

Considering that defendant knew when he passed the ntte referred to to plain-
tiff, th^t it was not a good one, or of value ; that, under the circumstances,
defendant ought to be condemned to pay plaintiff an uiuouat equal to amount of/
said note, with interest and costs, us demanded

;

^ " Considering that there is errorin the said judgment of the 14th day of Janu-
ary lost (1879) to the oontrory, doth, revising said judgment, reverse the same,
and proceeding to render the judgment that ought to have been rendered in the
premises, doth grant acte to plaintiff of the deposit made by him of the said
note, to wit, of the promissory note, dated Cpwansville, January the 8th, 1875,
made and signed by W. A. Osgood and R. M. Hall, jointly and severally, for the
sum of 1100, payable t6n months after date to Harlow M. Welch, or bearer,
with interest, for value received, and endorsed by the said Harlow M. Welch

;

and doth condemn the defendant to pay to plaintiff the said sum of 1100 cur-
rency, with interest thereon from the 31st day of August, 1876, and with costs

in the said Circuit Court against said defendant in favor of said plaintiff, and
with costs of this Court of Revision against said defendant in favor of said

plaintiff, distraction rf which costs is granted to Messrs. Bnohaaan & Baker,
attorneys of said plaintiff and it is ordered that the record be remittedHo the
sqid Circuit Court."

_ - . „ , . .
JudgmentofS.C. reversed.

Bethuneai BethuM, for ^\uui\S. ;

i?. ^cico^, for defendant. ^
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MONTREAL, Srd FEBBUABT, ISflO.

ComnBi^A. A. DonioK, C.J., Monk, J., Ra^h^t, J., Cho»«, J.

No. 27.

ROLFB IT At.,

{Ptlitiontrt in Court Mow,\

AND
APMUAKTS;

THE CORPORATION OF THE tOWNSHIP OF 8T0KB.

^
"

(R*vondtnt» in Court Mow,)

' RairoHOHTl.

DowRTrj'r ^^" •J«'''''"!»»t of the Circuit Court, District of St. Praoci,,IWHWTr J drnmiMmg . petuibn presented by the appellants prayinR for thJ>..onuhnent of .valuation roll ™.de by the valuator, of [he Towuahip of'stoU^

"

Cour de Crcau, qu. a renvoy<S leur r«quflte pour f.ire annuler le rdTe de ootiaa- Ation fait pour le township do Stoke, pour I'anDtfe 1878 U

ment'eTEid"
""

r''
^"'''.'"* *»"'" "'^'P" ^'"PP«' ^'un «.„blable juge-

,

ment et demande que I'appel soit renvoyi.
**

Aa n^^rite, elle aoutient que la Cour inf<Jrieure, en renvoyant la rcqufite des
.j^P^^u^esoul^aientaucunpr,^^^^

tonselaCou de Crcu.t 4 mettre de ootrf „n r6Ie de cotisation /raison des

ment .punicpal. P'apri, I'art. 698, tout 61ecteur municipal pent, par „neguete A la Cour de Circuit, faire d^cl.«,r nul «n re,Ien.en't .Zl,7.\Z-

Jl'f''^
735 jermet A tout? pcrsonne qui »e croit l^Jsie par un rfile d'^vftlua-

.tion d en demander la revision au Conseil, et si elle n'est pas «itisfai.l de 1.
"

lt;r907'T"'""'.*"T"'r" "PP^'-X^o-nduLrntrtt

L^c oal
?^- . ' ®f"*"""' "" '«'-P««"«i»e» '•'•ite' en vertu du CodeMun.c.pal a.ns. que de totfte d,?cision d'un Con«,il de comt^ touchant un p^I

Co.^ ^To* "ff"' ''.'aI"""'''^"'
''"'*"'' '^P*'^'*- <»«• " ^^^ amendJ/aTt

delarnnrw- ^ '/ ^^'^ """"l "^^ « P«8»d'«piJel d'un jugement

tit« dL! f
C«^« «Je P«x^d«re Civile et qui fait par^i^du chap. 10 duWre d,Jri.A„e de ce Code de Proc6dare Civile. d^Sclar^auLi^-^ln-y . pafdV '

',> 1:

)i

it)

iff*

.11,
»

•(!'

rf
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•
•

. ""'m.!
"•• |<ld«'»J««eiMcnlt rendu* en Tfrfu den <]iitp<Mitiona do oe ohapjtre lor«,u'iUont

»iok« L'intiinde iuvoquo eon arH*olo», 1077 du dJ^u Munioipulet 1033 du 6ode d*"^
Procdduro CiWIo, pour diro qu'ij ili'y n |uih d'uppel duna cettfl oauHe^i.
Muw o'«»t 14 una errour. '

L'artiolo 1077 ne a'appliriue qu'nux juffonicnU
"'"'"'• P""" "" J»«o Je I" t'«ur Hu|)irioure, lor»r|u'il sitV en Cour de Circuit «ur

ji'
"" /'PP"' ^l*"*'* '•«"»"» lu> on tortu dcd artiolen 1001 ut 1002 du C(.do Munioipnl,
ct I'nrticio 10:j;{ du Code do Pn.r.5duro Civile n'o rapport «iu'uux procdduron ^yk-
ciiilen qui (icniiotit liiiu ditH proctjurea aur nuo warranto, mandutnui et brefn de~

prohibition. -T

Lo re^uOto doR opp«lnntH no tonibu diina auoune do cea cat6<^ot'm. Cost une
procdduro>ri«iiii,iro donn^.) par le Code Muuioipul pour fi.iro prononcer l'illt.j{a-

lil<5 d'un r«<},'l.ni«>t od d'un rdle uo cotiaatipi/j—orcomme Tappel do JuKcmeuta
prononcd.^ aur une tello proo^difre n'eat paa prohibd, o«« juj^omonte aont rdjriB

par lu rigie contenuo dana le« § § I ct 3 do I'artiole 114a du Code de

.- — Proc<$duro Civile, qui doiino un'appol de tout juiioniont do la Cour do Circuit,
lori>que In ponimo ou la valeur do lu clioso douianddu otoAde 8100, ou lornquo ce

,
jugement offfcto It'H droita futura dea partiea. loi le jugeujont dont lea appe-
laiita doniandoiit In rdviaion ufiFeote dos droits dont lu vulcur exo6do 8109.

Cette Cour a d^jil jufti dana lea oiiuaea de McLaren ct La corporation do

,

Buckingham (21 juin 1876^" dana cello do La corporation du comie dij Bromo
et Cooey (21 Sept. 1878), et daha celle do Montreal Cotton Co. et La cor-
poration do DeSirfabcry, (Septombre 1879,) qu'ii y avi^it appel do 'jugomentir .

"

aemblables rendus par la Cour do Circuit, dana lea affuirea inunicipalea, loraquei^l
loa procedures uTaielit ^tdadopt^oa en vertu de IWficle 100 du Code Municipal: ;^i

< Sur le mdritc, lea appelanta ae olaignent d'un grand nombre d'illdgalitda et

*

entr'autrea, que Ira ootiaeura n'ont pka et6 Wgaleuiont nonini^s, qu'ila n'etaient
paa qu^lifitfs, qu'ila ont ddposd leur rdlo de cotiautiou le 22juin 1878, aana I'avoir

» attest^, et qu'ila ne I'ont atteat^ que le 17 juillet, lejour qu'il aM honiojogu^

;

que le secretaire ^riSsorier, qui a agi comrae I»d1r olero lorsqu'ils cat fafj; le rdle,

lie I'a attest^ que le deux aoOt, o'est-4-dire ihviron quinve jours aprds qVit eut
it6 homologud.

'*

Le Code Municipal autoriae le Conseil Municipal 4 nommer trois cotiseurs.

^ (Art. 366.) Ces trois cotiaeurs doivent agir ensemble ^'et deux d'entr'euz oe

peuTent pas seula fuire un rdle de ootiaation. (Art. 733.) Le rdle doit fitre

/ tigai et attest^ sous s^rment par au moins deux d'entr'eiix'et par le aeor^taitB

tr^rier ou autre perSonne qui aura agi oomme leur olero pour faire le role ef
oela avant qu'il ne soit d^poa^, (Art 725.).

Dans le oaa qui nous oooupe, le Conseil Municipal a nommd trois cotiseur?,

mais I'un deax ^tant absent et ^e pouvant agir, le maire a pris sor lui d'en
"• Dommer uo troisidme, qui a fait le r61e de ootiaation aveo les deux autres, et le

jour que le rdle a 6ti homologud, le oonseil a ratifi^ la nomination faite par le

maire. II est Evident que lorsque le rfile a 4t6 fait, il n'y avail que deux

cotiseurs, le troisidme ayant 6t4 nomm^ par le maire qui n'avail auoune autorittf

--- pottf le f«ire. La loi veut que le r61e soit fait par trois cotiseurs nommds par le

V conseili et I'absenee d'un cotiseur le read nul.

'^X
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)(it »i>fn«, ni aU«st<$ parJeur ieraiont lu r&U .i« ««.!.„.! i.. i. >, m<iu Code d. "
°^'

"f"^.'
"' ."^ ""/^ P-'it"" ••r="«t 1« rOle de ooti^tion «vant do lo d<!p««r,

ooniine le vout la loi

q« .
a 6,6 h.,„.oloKU^ ..u'.r a itdpignA ot ,,Uo le,e«ti»«uni l'«„taMcrmeo.<5. etooncl ,,u« ,io co.J.m^lA quo le« i„tdrcH.tf, fK,uvaie„t fltro nppeW. A le cootcMor.

La M«„uturo ct. I attc.tat.on «ouh nermont do l« por.„„n« ,,« ««it commc cloro

,
d«. CO ..c.ur« ent ««».. uc^oc«.a.re .,uo le. lours, ot copendunt lo cloro n'a Hi«„d ot
•Uenit< CL> rflle <|u'ttpr<jH son homologation.

"

,

t!e jo.vt lA d..« nuili.iH rudiculcH. ,,ui „„ pouvont Otro pum^o. par I'art. 10 duCo,k Mu„io.pnl qu. n a rapport qu'uux ewoptlou, do forme ct no„ A do. objeo-
.lo«. commo ceilcB qui «,ot invoqudoafat le. appelant., et qui a'attaquent i 1.
lubHtiHice mOmo du rfllo qui eat conte.t<$.

q««i» u «
ll^t do l-OHHonco d'ua rflle do ootisatlon municipal qu'il «,it fait par troia

coti^fe non,u.d. par lo con«)il et qu'il «,it aigud et attostd, .an. cola il n'y a
pa«d«^*fllode cotimtion.

' •'

^PrrUroc. rui^on. nou. croyons quo le ju^ement do la Cour do Circuit qui arenvoyd la iicqufiio do. appelant, doit fltro infirm<J.
The judgment is as follow.

:

*

tid i hT In" "V" ''""""P "^ ^'«''*' "'" "«"«•'"'' P'-«»J-« ini-
tiated .0 tho Circuit Court under the provision, of Article 100 /the MunLpal
Code, and that tho judgment rendered on the .aid petition is appealable under
he general ^K«>^8ion. contained in Art. 1142 of the Code of Civil Procedure

the", at
''^' ''"* """*"*''* motion made bj tho responded ts to (Usmisi

"And epnaidering that Isidore Gadbois, who acted as one of the Taluatlrs in
preparftg tho saidassessment roll was not appointed by th„ counoil, fhioh
council, had alone, under Art. 365 of the Municipal Code, a right to aloint
valuators, but was appointed by the mayor of the mwnicipulity who had n|«,ch

''And considering that tho »iid valuation roll was neither signed nor Xested
by the valuator, until the day it was homologated or approved of by theLncil
nor by the secrttary-troasure? until after its homologation- /
"And considering that the proper appointment of valuators by tb^ counoU

and the proper attestation of the asscss.uent roll by the valuators, or iy at least
two of them, and by the 8eor«tary-treasurer who assisted them in the^oonfectioa
of the said roll, ara essential to the validity of an assessment roll, a/d cannot be
^nsidered as mere forinalities which may bo dispensed with, under Art. 16H,f the
iuunioipai Code; /
"And considering that there is error in the judgment Zdeied by the

ni'J^Z ^Zo ^^^. '^'^ *"** ** "''^« '''* '^'^ j"^"*""' of '«'« 10th of
i^cember, 1878, and, proceeding to render tho judgmegi which the said Circuit

, (^ornormiion ol
IbatowiwhJuut

tKukt.

yy

'{

^/

!1



tit COUUT OF QUIBN'8

.r""'„:i:'i:!;".:7j!"''"*'; f»r.-H.....-«!.„*:.««.„. „..,.:
Si'Ky.XS?;'";. '^ "f ">- ^""-'''P «'• «'«k« for the p.r IH78. m.d. bj P. H. L«,h,„„«wu. r. ..«th.er. .„d I, don, G.dboU, .ad .dopUKi b, th, council on ho 1 ZfJuly. I87H null .nd .oid. .„d doth m -id, the -aid .«««,««„» roll, .nd do

i

,
tlon of thj, .ppoll.01. „ wll in the |J«urt below .. on the pr. .ont .ppe„| fj

'

w hout the CO... of .Minting the loterr„K-torie. ..d .n.we« on/a.-^Ta^^'
wh.eh .hould not h^. b.«n Included in tho .ppetfdii to the factum). ^

n^^L. n • 1 t ,w , ^ • Judgment rerened.Hmoka, Cimmind A Hunt, for appelUnte. s^,^

Hall, White <fe Paniwon, for renpondonti. ^% *

/y

COURT OP QUKEN'8 BKNCH, 1880.

MONTREAL, aiiD FIBRUARV, IBM.

Coran, Sia A. A. DoR.ON, 0. J, Monk, J.. Rahmat, J., Tt«8i«R. J., Cro^ J
No. 188. A

.

•

... ^^

KANB,

(Plainl\ftMU,ting in Court Mow,)

41,0
Ap^iLUKTi

'
' >,; RAOINB,

«

.
(Oarniikt* in Cottr< Mow,)

RuponiHT.

^^7?^ thoujh b. did not bMome .n ln«,lT.ot under th. Aet until two monthi 1t»lw«d.Jo . c«dlt«r who knew o, h.d r^on to kw,w of hi. In.olreno,, the priee M»,erw^ ted by th. pnrohue, to hi. debtor, i. fraudulent and null end reld! tho^rtol

a ^..^r'r •,""::!*."'"*'" "'"•«"•»"• •^•"-o- «H,ount orhl.el.l«^
a. Thennllit, of. »le In fraud of creditor. n,.y be Inroked .nd pl..d«fb,.nyor«Mtor whow.. not a parly to .uoh fraudulent pontrMt, In any proewdlng In wMeh tte m1« I. Mt «p
'•««<iMtblmbyafr.uduleptholderorthepi9p«rtyMld.,

«««•-»..?

to thedeed, and who doe. not Mk to b. d«ol.red>,opri«or of th. propertySZtij^b
not DM.MM7 to eall Into th. com all th. pertta to th. aUernl fraudulentd^T^

The appeal was from the foilowing judgment of the Superior Court. Montreal
Mackat, J., 20th May, 18.78 :— ^

" The Court, having heard the plaintiff contesting ad\I the /ier«-Mt«; by their
respcjjtiveflounsel, upon the mfcritsof the oontesUtion by plaintiff of the deola-
mtion m.i^e and fyled by said tiers-iain in thisoiiuse, and alria upon the motion
by aaid fiVrMatitVpf the 8th day of April laat, to reject ripliquei ttripoma
</« dmkndeur; having examined the proceedings, proofof record and evidence
adduced, an^ oa the whole duly deliberated, it u ordered that said tien-taiii do
take nothing by his said Motion ; And, on the merito

;

'

" Considering tliat pluintlff contesting hath failed |o prove the allegations of
his said contC8Mij;ion

;

\

' '/

"^ i *^t
-. *
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" Conridcrl„K. mor^w. th.t tho d«,lm.ion of th. ..Vr-aVW, BiwIm, wm »oI
aDtra«, iind that h« had riKht to mak* tl. •• h« dU, whto hi did •

"(>,«.iderir,K lh*t h« b,d th«n Ih. ph.no io qu.«.ti..n by • ri.1 «!«, not .
«mul.t«d o«« ...d th.l, If th« oo„u»tMi th«uKhl it ft ffudulottt on,, h« ouRht
»h.«4>'-<«"edm|.bjr.n wtloo re»,mt«ry. .u.amcH,|„g dl InU«»t«Ho .„.wor
hi. domand. by m,rfi«, of tho dmaund upon ih«m .nd of* writ r' but •T«n .ueh
conoiu.io... «« ,Hu.U in actions r«»oo„tory. aro nftt i.. tho plaintiFa oontoatntion.
bat aw itro«« «r y put into a l«tor pleading, oallod < «^po«»o * la plaidoirio du
/..«-«...,, intituW., Kxooption Pdr«mpt..ire.' doth diimia. the aaid oonUatatio..
«ith CO... dutr«iu to Mc«.i«ur. ForK«t & ForK«t, attornoyn for »id tUr,.,ai,i,
rtaerf ng to plaintiff hia rooourwrto a rovooatory ,oti«n to ha»o tho »ilo of tho

n .r?.r
""."'"X" ^•"""'''' ''-°"*' "« '"' "V be adyiaod, if ha, pl.i«.iff,

cittim that tlio anio of the piano to ticr$.,aUi waa ftauduleiii
"

fcmmo de Paul Boumier. et alora d6bitrico do I'appelant. a Tendu A Tintimd u«
piano otdautro»off«un«)billor.« moBtantd'ane«,minedo 1428 pour le payor
do ce qu'ello lui dovait. ^T

L'appolant, ayant appria que mx d^bitrioe diaaipait aos offeta pour ftauder aea
crdaiioieni obtint I. 16 novo.nbre aui^ant, uno aaiaie-mflt a^nt juxe.nont.
L intim* aaaigni oomine Uer^aaiai d^lura qu'il ne dovait rlon & la d^fendo-

resse ct qu il n avnit ricn ii olio on »a poeaoMion.
L'appclont tout on proo<!dant"oontro l« dtffondoroase, qui, le 4 avril 1878. ftit

eoDdamnde H lui p«y«r 1226.16, conteaU la d69laration do llntime, en all^guant
q.i il avait en su p<.!i8«»Hion un piano qiii appartenait 4 la d^fendercaae.
L intiiu^ admit par aoa r^ponaoa qu'il avait eil un piano do la ddfondoreaae, maia

II d^lara I .oiraohetA ^jolle, et produi.lt un 6orit aoba m,ing-priv6 constatane la
Tentedu piano et dtoertaina autre. a>tiolea en paioment de oe qu'ollo lui devait.
LappelariM ttlors demand^ la nulliui do la vente du piano paroequ'eli*

mit 6\i fiirte p,.r la d<5fendere8se, en fraude dea droit, de sea cr<5aooiers A
"

one <$poque oH elle 6u»t in«)lTable, ce que oonnaisaait I'inUmi au tepip. de U
Tcnte. , •

Dana le moia de Janvier, environ deui Oiota iprAsTa vente, la d^feDderease a
Hi miae en ^tot do faillite, en ver^u de Paote des faillitea do 1875. Klledevait
alora plusicura milliera de dollars, et n'ovait pour tout, avoir que quelques man.
vaia oridita. II est deplua prouvd qu'i I'^poque oii I'lotini^ a oohetd le piano.
elle,^tait notoireioent inaolvable. L'intiin«$ admot que depuis aa moi. ou dear
il avait inutilemcnt oherehd i, se faire payer oe qu'elle lui devait et qu'oppre^
Dant qu'elle avait vondii des effets i^ d'autres crianciera, il avait-pria le piano et
lea auti%8 artioloa, mentionn^a duns I'iorit sous seing-priv* qu'il a sroduit en
paiementdece qu'elle lui devait.

Fournier, le marl de la difenderease, et t<$moin de I'intim*, dit que ces artk
cles outM vendos plus que lenr valeur et plus cher que la d«$fenderease be 1m
•voitpaj.tfs.

La fraude est abondamment proav^ et par rinsolvobUit* ootoire de la d^fen-
detesse et pair lea oirooostanoes^e la vente, qui sufliaent poar diSmontrer qua
liDtun^ savait on dtivoit savoir qae aa d<Sbitricedtait insolvable eten d^nfitare.

.

KMi*a
liMlHi.

•/.

If''

^J
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Kane
•nd
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k-

.
La Oour Inftrleure n'a pas jugtf la question do fraude. Elle a renTov,5"la

.contestation de I'appelaiit, parcequ'il no pouvait pas par une reponae demnodor
> Ja nullity do la vente sous soing priv4 faito en fraude de ses droits, qu'il aurail

,

dfl 80 j^urvoir par action r^vooatoire, et mettre on cause taus ceux int^res(«5i 4
• eontepter sa domande en la lour signiQant aveo un brof ou writ de somnmtion.

- :^8t-il vrai quo le cr^ancier A qui I'on oppose un contrat fait en fraudn de
;k!s droits soit oblige do se pourvoir par action r^vocatoiro pour le faire annular
et q«*fl no pout demander cotto nullit<i par voie d'cxception ? '

'

\r^^
•'"*"°'»*'^e Ton a cite la cause do Chailld & Brunelle («.Rap. jlid.K G^ 489.) Dans.oette cause le demandeur ChailM avaitfait eaUir un bateau

Le frcVo du d^fondelir le rdciama par une opposition dans laquelle il alle^flait
1 avoir. achetfet qu'il en ^tait en possession lors do la saisie. La Cour Sup^.-
rieuro donna. & I'appehnt main-lev^e do la saisie. '

'^^

En appel le jugo en chef Lafontaino ot iVjuge AylMn ont 4t6 d'opinion d'ln.
firmer le jugomont et les juges t)uval et Caron de le confirmer. La Oour ^taoi
^galement divis^e le jugomont fut confirm^. 1,'un des motifs du jugomont est

.
que le demandeur aurait dft so pourvoir par action r^vooatoiro. '

L'on aurait pu oiter encore la cause de Masson & McOowan, en appel lo 19
d6cembre 1870. La Cour 4 un<| majority de trois contre deux, et-apres re-audi-
tion, a_infirmile jugement rendu par la Cour Sup^rieure (1 L. C»L. J. 63; 2
L. C. L. J. 37), en se fondant sur ce que le demandeur aurait dft proc^der par
action r^vooatoire. H y a encore la cause de Lacroix & Moreau, 15 Rap. Jud
a. C, 483, et.l L. C. L. J. 33. Ici encore la Cour tftait divisde.

'^

_I1 y a plusiours d^oisions^ dans le mSmo sens «L la Louisiane. St. AyidA
'

Feimprender Syndics, 4 Martin's Rep., 704; Barbarjn & Saucier, 8 Martin'*
Rep., ^.661 ;

locum & bulet, 9 Martin's Rep., 172. et Haw & Herriman, 1

'

Louisiana Rep. N.'S. 636. ^,
^

/
,

II n'est cit« a^^ne autorit^ A I'appui de cos ddpisions soit dans les rappo^s

•?, '"'T'.^"g*» ^«'. o« d« cellos jttgdes & la Louisiane, en sorte qu'il est i^os-
sible de dire-Burqaoi lea juges qpi ont prononcd oes jugements se sont
appuyds pour le /aire. L'on volt souloment qu'4 la Louisiane le juge Porter
exprynad'abord un doate, puis,dans une cause subwJquente, il jugea que Taction

'

rtvocatoire «ta^ n&essaire, et oette d&i,idi parait avoir 6t4 suivie deptiis
jdansdiversesaqtres causes.

^1 i a*"T*«
"^^ ""''

"'f^ "*"" P^"'**"" "*«• '«» ^au'e" a« Cammings et
al. & Smith, B. B. 10 Rai*. Jud. 122 ; McGinnis et Cirtier. R^fvilion, 1 £ CL J. 66; Lepage et Stevenson, B. R. 17 Rap. Jud. B. C. 209 ; Hans et D'Ori
«)nons & D'Orsonens, Revision, 1870 ; Brown & Paxton B. R. 1876 ; Part?

t ^"^ ri«;^'
^^^^' ^^^^^ "' ^*"' ^ S»P. C. Rop. 660, et McOorkUl

et Knight, 1879, confirm^ par la Coup SuprSme, 3 Sup. 0. Rep. 233
Dans toutes oescausos la nullit* de I'acte faiten fraude des droits des crean-

ciers^t^ invoqu^e par une^eontestation 4 une opposition afin d'annuler ou de
distraire, except^ dans cello do Par6 & Vachon qu'oHe a 6te opposia par une
rtponsc k une exception pdrojptoire, et dans colle de Bell & Riokaby jAr une
exception 4 une requSte en llitorvention.

II y « encore la cause de Nijsbitt fit Qagnnn, jiig»So il Qu<bo»;,un 1877. Co
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jugoment . <5t<$ iDfiim"*, maw •«' le mtfrfte naroe anil „'. . •*
7" "

frnude, .t no,i;.«r la question de prbcXre ^ ^ " ^ ^' P"™^* '^^

/ nullity de. ^tes faito en fra«rde leZiZ "*""""" ""* ^Pl^ '•

ration du tiers-saUi.
""' P" ""« contestation de la d^l..

L, jngement dans ia cau^ dei^M^e&Zlf^Trj''^'' ^- «' ^^'^'
Prive. mais aur le n>.Hte et non auTla pi* du^"''"*

* '^ T™^ «« Co-^iK,

Courlnf^icureoupasleafJ^r;:;;^^ ^

jugenu,ntJd« par la Cour In"we " "' ^-'^^^ft^aireVaa
.

€ette jurisprudence est fond^suroeaue 1m .u,t«r-» ^ V \
cwSanciera leursont ^tramten, a„! i? i

'*'*'**^^«^«'*A«J«>it8de«

lorsqu'on les invoqueSt^^ret ej^ri? ''^ "' ''*>-aLnt q„l
dans le droit fran^^-, ^TCTrl^UaZlTjn^' " -"^r^Uem^V-dmise -

toujours I'inyoquerV exceptfof L« I^
^ """^^^ Mtionlon pent

de son d<5biteu;, et q7^«n ti^rvLl^ll '^-
J"

"^'^" "•»^» '^ Wens
du d^biteu, Ie%rlcier7utr4t^^:!;2''nT^^ '^"* •^-
absoluessoitrelaCmde la venteqindaT^ite kr ''

"f'"*'"
•"•'

tin demandeuren revendication et ll L • . ^ *"'« e-V dans oe cas,

Ici I intimtf a pfoduit una vente sous seinw nriV^ n' i,

.oette vente avaitdt^ faite^en frauds dZTdr^LVZ J "'*?" ^"'"P*' q««

; Les ^cueils d'arrets abondet eniS* ^j*-:*7"^^^^^^ ,.
deates, ont annuls des actes faits en fraudX S^ltaL l^"^*^"^

^"''^

B. A. vo. Vente, pp 847-8 nnte 9
™""® '**^ droits des or^nciars. Dijlor

,^tait bien fond, k fL jW cett oultn"
*"'* **"

" •'"«' ^-'°'' ^'^
:'^ite par le d.bite„r ^^^'^^^T^^J!^::^ ^«°J^-»^e-^ i^

cau.aauraordonn.queracq«.rearf:reu^^^^^^^ Dans e^
Dallo2*R.P. 1832, 1, 135, et Sirey 1827 1 mT *_ ,„

Kaiw
nd

Baeine.

;-
/"

m

-

t

Cfttte ol>|ceU<»-aiiwr hJ « preoeaentesproTiennent sans doute de la con-

^
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and
Saoliie.

fusion que Ton fuit entre la domnnde d'un cr^anoier pour fuii^ annuler uq

aote fait eo fraude de Ros droits, et Taction en resolution que I'une deii parties

ik un acte porte pour le faire rdsilier pour erreur, dol ou fraude.

Dans le premier oaa Ic cr^ancier se plaint d'un aote fait par des tiers i

*8on, prejudice et auqael il n'u jamais consent!. Le d^bitour et Ics tiers qui ont

transige avco lui ont concdurru k la fraude. lis ont oommis k son^ard un quasi

delit qui lui a oaus^ an prejudice, et its sont conjoinlement et soUdairement

tenus de le rdparer (3 B^daride, de la fraude, Nos. 1433 et 1434.) Or o'est

le propre des actions ou demandes solidaires qu'elles peuvent @tre port^es centre

celui des obliges que le cr^anoier juge & propos de choisir. Si, cependant, la

reparation consiste non dans des dommages mais dans I'annuiation d'un acte

«t le recouVrement de propriet^s ali^neos, il faut necessairement que celui qui^

en est en possession soit partie A la contestation.

Dans le oas de Taction en resolution d'acte, celui qui a 6i6 partie & I'aote

a donne QDi consentement dont il doit se faire felever avant de pouvoir eze^cer

aucun droit oointraire auz stipulations qui y sont contenues, et comme les tion-

trats ne peuvent se dissoudre que de bcmSme manidre qu'ils ont 6t6 formes,

et aveo le eonoours de toos ceuz qui y ont ete parties, il faut de toute neoessite

que celui qui veat exeroer un droit qu'il a cede ou abandonne par ce contrat,

commence par le faire mettre de c6te en assignant tous ceuz avec qui il a stipule,

-o'est-a-dire toutes les parties au contrat. En tenant oompte de cette distinction

entre les deux demandes, Ton saisit faoilement pourquoi Ton peut debattre Ic

droit de propriete de la chose alienee en iVaude des creanciers aVec toat detemp-

tcur fraaduleux de cette chose, sans appelcr tous ceux qui ont participe k la fraude,

pendant que dans I'aotre cas, il faut neccssaireou^nt proceder contre oeux qui ont

ete parties an contrat.

,
Dd plus lorsque dans Id- cours d'unc procedure le tribunal 8'aper9oit qu'un

,^er8 dont les interSts peuvcnt gtre affectes par la contestation n'a pas ete assigne,

il^U ordonner sa inise en cause et non renvoyer la demandc. C'est ainsi que

' dans la cause rapppriee par Dalloz au mot vente, que nous avpns dej& mentioone,

le tribunal a ordonne la mise en cause ^e Tucquereur dont le titre etait conteste.

loi la contestation a ete liee entre le creanoier qui se plaint de la veiite fran-

duleuse que sa debUrice a faite et Tacquereur qui a participe ji cette fruude,cels

suffit, ct comme la fraude a ete clairement prouvee, nous devons infirmer le jage-

ment retadu par la' Coar Superieure, declarer la vente nulle, et ordonner k Tin-
^

.

time de remettrc le pijano au sherif pour Stre vradu, sinoti k payer la dette de

I'appelant. „^ *

Thejudgment is as follows :

—

'

" Considering that the appellant has established by l^al evidence that, on and

before the 13th of Nbyttlnber, 1877, the said appellant was a creditor of Marie

Louise Lesage, defendant in the Court below, for t]^ sum of $2^|^4^for which

Mm he recovered judgment against the said Marie Louise L(»age on the 4(h

of April, 1878, with interest on the said sum from the 16th ofNovember, 1^7,

and costs of suit,; -

" And considering that, on the said 13th November, 1877, the said Marie
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sold to the respondent a certain rosiwood n?«„ T"""
^" "" -

payment o£^ antecedent dVbt t^t?rt?T
""«"'««'*«"'J «>y' Miller/ in

which .he Ln owed to the r^p^ndent ^ ^"^'"'"' ''^ » """^ ''^ •^S.

-i^^t^ti^:--™ --. eo^r. or

;the ot:er ctdfCoi ;t"a:;rfe;t'/"^^^^ r^' "- ^'"^ '» ^-^ 0^
tioular;

'* ^'"'•*' '^««Se, and oRfche appellant in pur-

ri.i«<oi„,- '

•?""*"» W "" «"«>, without pro«»di,,g kj <m„S

null and void, as harinc been m«^» ; r / ! ? ^*'' "^ November, 1877,
doth order th'at witS^ itsZ'jf

**'*'^

"f*« *»^ *•>« «ePe»-t, and .

the respondent do IverTntoX ?h:J^"'"!r
bailiff eon.n.itted to receive the sa» h! s!^"

" ^' *''' '*'''"'"' «' »« »»y
"Miller," which tbe said MrrieLouil I^ T^ P""' -nanufaotured by

buted in due course of law unlerwith!^ !? ' '^^'l?* P^^^^^^" P«id and distri-

pay to the appellant the lid ^t^oS 18 '"^k"'^"
'"^' '''' '^^"^^''^^ ^^

November, 1877, and tJc,m^^'!'^l^\T^^^^^^^ the 16th
4th of April, 1878, in favor of the^M ,

"* J"^'°'°' """^«'«'i on the
Lesage; and in dekulfof thfI^d ^l^^^^^^^^^^^
ing the said debt, interest and^l

'^P^"^''».'/«l''e"ng the said piano or pay.

days, the ^id r.:^Z:LT:'J:Tf: '•'•'•- '""^ -^ delay of fifL'

- of S2.6.16, ^ith interelt hLo^^^^^^^ S^
"^^^'*"' *''« ^^^

-;^^t^t:::^^t^ to^ytotheappel- '

Kam
and

Baoina.

\

t'^. forget ft!foty^stylBFi
W. J/o/or, counsel.

.1

''.'

'/
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'' '"^C'S^QKr-OF QUEEN'S BENCH, 1880.

I

• ^ MUl^TREAL, 19th JUNB, 1880.

Coram SibA- A. Dobion, C.Ji, Monk, J., Ramsay, J., Tessibr, J., Cboss, J.

No. 126. : .

THOMAS WILSON ET AL.,

\ -.'"

'

(^Plaintifi in the Court below),

. Appillanti;

:
,

, . - ^ <
*""

- ,;

'"

THE CITY OF .MONTHfiAL,
•

, / {Utfendani in the Court below),
"^ ,^ \ Rebpondent.

Held:—That the, Corporation of theCltjr of Montreal, in iKacting, under threat of eicocutlon, th«
'

asseument Imposed bj an aHeMment rol^apparenliy elothed with all legal formalitlea, hot
'1 L ^-:

,
.1^ L- which waa Bubiequently set atide \>i tBe Coarth'%a« not in ''bad I'nith " withUi the

. meaning of Art. 1M9C.C., and therefoitasWaatPt bound to -pay int<>r/>st on the monejr

flrom the time of receiving it, but only ft'fllB the date of the action «n rfpitition.

The appeal was fromj judgment of the Isiiperior Court, Montreal, Mackat,

J., condemning the respondent to repay to the appellants, as executors of the-

late Hon. Charles WilsQp, the sum of 91,264 34 collected from him on the

.' 49th Jane, 1869, under an ill^al assessment rolll The appellants complained

, , oT the judgment only in so far^as it refused jfgterest from the date the tax

' was paid (the judgment allowing interest merely from the date of tlie service of

process)^

The following estiraot from tjie judgmnnt of the Court below is all that has

^ any bearing upon this point

:

t
" Considering ** I* that up tp the institution of the present action these moneys

had hot been demanded, and that, therefore, and by re«flQn.j^ the defendant's

•* good faith and plniniiff's knowledge of tlie law and facts when hie paid, they, the

said defendants, are not bound to pay interest on the said sums except from date

of service of process ; ihe plaintiff when he paid was aware of the law and ,of the

facts, the taking of said money by defendant was not imtnoral, and plaintiff had

been advantaged by defendant's operations, widening the Place d'Armes Hill
'

referred to, for his, plaintiff's property, had been improved, " &c.

Sib a. a. Dorion,H]!.J.—La seule question qui nous est soumise dans cette

oause est celle-oi : les appelants qui repetent une sonime qu'ils ont pay^ sdns cause,

—^ otft-ils droit aux int^rdts d^ cette somwe du jour du paiement qui en a etf fait,

, ou seulement du jour dc 1& ^e'mande en r^p^tition ?

Le 19 juin 1869^ leu Churles Wilson, I'auteur des appelanls, paya 4 la cit^ de

Montr^' une somme de $1,\236 31 & laquelle il avait^t^ cotia^ pour I'^iargisse*

ment de la o6te de la Place :^d'Armes, plus j^28 03 pour intdrSts alprs eohus, etf

tout $1,264 34. ' •

V M.Wilson fit ce paiement sous protSt);etle tr^sorier de la c^te^lol. donna tu

. . leju di^ns ces tcrmes

:

>" /
""^^ **

' /."Received fromthe^on. Charles Wiliwiii the above amount, which he deoians

^o '
'

'
|»1ie p^ys under protest Apd to save proceedings in executioQ,'With ^liioh he sayi

.
^^'^ *' he is threatened."

(Signed.) \ J AMRS F. D. BLAtlK,-
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Cette demande a 4t< oontesttfe .t la Cour Inftrioure a cpndann.6 I'intim^. A

» n.i . . /-. P"'*"°™* e' non du jour ^e la domando.

Art. 1049 col ^ "*"*"" "^^ ""'"'»''«' *~ * commence."

«e 1«| ^tah pas da en doive I^a inil" '^.^Z„reavtin «T " "*" " ''"

1. cho^e „e lui .tait paa due oa q.'i. .n a .aroaill-rd;"!'"
''"•""' ''"'

tot loi«,uelle a reju le paiement d'une ootiaation en vertu d'un rdCZapparence, «tait revfitu des formalit^s requiaes nar la loi In «• ^ '

*"

q»^e ait ^„cae ee r6.e .tait no, avnTde^aii iXartrXn""
.
Lesapp^laatsadmettent que le- articles cit*s con»ienrent 11^7^22,

ment, et qu il y avait dans rancien dro t une exception en favAhr J- - •

Uient contrainf de payer ce qu'ils ne devaienTpn lle ^^^^ ''Hf.
^"'

i^ro,4-^t qu'ils sont dans cette exception pui^ue itu \utu „lt;/
^"

^

ms protet et parcequ'il «tait mena«5 dWcutio^ * P"^* *»"*
.

Ce passage est eztrait textaellement de Guvot vo Int^rSte Rnn«2.-^ j

,
faut au!«„ decider que lorsqu'an jndiWda a <5te injustement pofrsuivi e for^

'

"Mais celui qui saifs y 8tre contri^int aamit pay^ p.r erreur n« n«n^-*
'

r^a»e,cont«

Ul .ul«ur nifin i. LeosHrarTie n'ai oaa'^Da tmn»». 1« «.JizfSz^

Thp CIfy ot
Vohtreal.

I

nier.

' r 1"" '" r«*c«upmi m ere voiontaira."
{je nai pas pu troaver le paasa^Indiqu^), et i

lA: --«-
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WIlMnetkl.
•nd

The City or
lloatK«L

?•

4^

Ce dernier no cite aaouD arrflt, ni I'opinion d'un aeul ^rivain an soutien de

Topinion qu'il ^inet, et il ^t evident que oette opipion a it6 oopi^e suns ezfunea

par les autcars des diffSrents reoueils quo les appeUdta oat cit^s.

Ni Pothler qui a tout^ traits eur outte matidro, ni Deniol(|pbe, nj Larom-

-^bidro nb Tout alludion & uno paroille excoption. \

A J'iii ir>>uv^ un soul arrfit qui a oondauin<$ oeltii qui a^ait refu le paiemont

<,d'une Houiifie qui ne lui ^tatt pus due i h rembourser aveo int^rfit Bu jour dU

paiemont ot non du' jour de la demaude, cW oelui de Delongohauips & Coi^te,

rapport^ au Journal du PulaiH 4 la datedli 11 novembre 1U28. Dans cctte cause .

le d^rendeur, ooadamn^ en preinidre instance & paye^ une certaine somnie au

demandeur, la paya pour ^viter une ooatruinte on d^lura^ qu'il entebdait appeler-

du juiicnieut ,^rononc6 contre lui. Ayant r^ussi en app^l^ il fit sademande en

r^p^titioni' et obtint les iuterSts du jour du pnicinent. ^'cst le oaa pr^vu 'ptr

Tarticle 1124 du Code de ]['rocddure Civile, et le tribunal motiva son jugement

tant sur la m^uvaiso fui du dcuiunduur que sur le fuit que leXd^Fondeur ayuit^t^

contrabt et forc4 "do payer.
'

\- ' . '

Cct article 1124 a ^(e citS comnie' reconnaissant le prinoipevque oelui qui eat

contraint de payer une sommc qu'il ne doit pas a droit aux int^rSts & compter

du paiement qu'il en a fuit. Si la rdgle avait ^t^ ainsi que leVprStendent let

appelants, rartj.ole auruit et^ inutitcj puisque sans' I'article oelui qui aurait paye

pour ^viter une execution aurait eu le droit de r4p4ter les intlrfits ae la date dii

paiement. J'cn ini^re done qu'au, lieu d'Stre une confirmation de la r^le que

les inteiCts sont dus du jour du paiement, c'est au contraire une exception aa

principe que, hors le cas de mauvaise foi, les interSts ne 8ont-<it[9i{ug~\iu jour de

|lk demande. Etil y a une excfllente raison pour admettre oette exception, c'est

que la partie qui a 6t^ condamn^e et qui ex^ute le jugement sous r^serveXde son

appel, no p^ut intenter Taction en r^p^tition avaift d'avoir fait d^ider I'aroel et

fait annuler la sentence qui I'acondamne & paw.'f En^adoptant les proced^s^sur

appel, il a fait tout ce qu'il est en son pouvpir-de faire pour pouvoir rdp^tervoe

^lu'il a pay^ indumctit,' et le priver des iin^rSts-dans ce cas, serait le privej

d'int^rSts qu'il n^'^tait pas ^en mesurc de r^pdter i^ant d'avoir fait infirmer 1^

jugement. -
" »

Quant k. la citation faite par Ics appi-lants d'un passage de Laurent t. 20 p.

394, cet auteur ne combat pas la rdgle invoquee par I'intim^, au contraire, il

admetliue oette regie est celle adoptee faf I'article 1736 du Code Napol^n qui

ne fait courir les interSts que du joijir de la demands; seulemOit il com^t les

motifs donnes lors de la disptis^ion du Code Franyaisi et gr^tend que I'on aurait

dft adopter une solution diffSrente. {
^ /-

, ( >,

Sana entrer dans eStte discus^pn ({ui serait ois^use, puisqu'elte ne portibnit

pas sur la loi telle qu'elle e&t, i^ais sur ce qu'elie devrait &f.ie, il suffit de dire

que J'antorit^ de Laurent ne milite nullement conitre les pretentions de rintim^e.

fMaintenant quant jiuz d^isiops de nos Cours^ il y a la cause de Leprohon k
1e\^ Maire de^ontr^al, 2 L. C. Hep. 180, dans laquelle lea intdrSts n'ont it^

deband^s que dq jour de I'assignation. Celle de Buckley & Brunelle, 21

Xui G. J. p. 133, 01& ils n'ont ite accord^s que du jour de la demande, et oelle de

^•IMPIW ^^W*i»—IV UWVUIVI 1?
' sti
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hqacllo lea intirfli., quoiquo domand<Ss da jour du paiement, n'ontM aooord^g
quo du jour do la domtfndc.

11 est yrai quo I'on a ci»^ h oau»o do Caron & LaVCorporation do Quebec. 10

«ptcmbro 1876, dan, Icsqucllcs Ics intirflU, ontM acoord<5a A cooipii So la daf
du paiemont, mais h quoBtlop no |,arait pas avoi^ Mi soulcv^o ni dans I'uno n>
dans 1 aulro da cos causes. Dans ocllo do Caron & La Citd do Quebec il ne
..S.«s«.M,«o dune son,n.o do $60, ct I'aoMon a 6t<5 por.^o quejqucs jours sculoSC&' "^ ^-•-"«'^^«-''«^-<»Hucatiounoparai.p.;

Sur lo tout nous crojons quo l'dpi„fo„ ^miso pat Brotonnior ct adopMo dan.I« rcoucls do Guyot. do Merlin, do Rousseaud do Lneombo, et d.-.Bolland doViUargucs, doit fltro rcstreinto 6« oas oi lo paiement forc^J cit faft aur «n j„^
IT Ta "S.f

""""*« """"'^ •" "» »PPC». «ommo I'impliquo Jo passage tir,S deKollan^de V.llarguo». Dans co cas eotta opinfori so conoiLait avecTs rtgl«i

?2ir •V""
»";»'«»» J047, «t 1049d„C,^e Civil ot 1124 du Cod! ?•Proc6du e, qu. doivcnt dans Jous Ics oas prdvaloir, pommo fit^nt plus conformo.

opinion^doutousc ^mise longtomps ..ant la promulgation du Code, par des ^ri-T .ns qu., probablemont, nWient pas consid^r^ tout* la portio do8 terniolgin^raux dont ils so sonrBcrvis. /

Lo jugenient^c la Cour Inf^riouro, qui „'a „coorde los int^rfits quo du jour
de la deniande, doU fitre conlirnj<5.

'i » J"«'

Monk. J, dissented on the ground tbnt (ho thwat of an oxocution amounted^^nd^tulod tbc pa^ to interos. .on. tbo time tbo monc, wa:!:

» — J * w .' - Judgment of S.C. confirmed'.Barnard <fe Jtonk, for the appellants.
"«rm««.

.

*. ^oy^ ^.C, for the respondent. • / .

WOMtmMA,

\' COURT OF UEVIKW, 1879. V V^
\ MONTREAL, 29TH DE(/eMBEB, 1879. !\.

Coram Johnson, J., Jbtm, J., Lafbamboi8«, J.

?^"':-.'
. \ • *. .

No.2844. f
.^-^

>; -,

^^ ^otitrMlibOUaf^aIforwardin^Vo.v». J)iek,on.,

^ '-.waoiofttep^fS^iSr"*'***
"" the A.;fJudgment to the ««. wfelrt »tt« m

JoH^ON, J.-Thi8 case^ri been inscribed for iwrfsion oH! thTlnSir

^i^^^jri!^^^ Atehebearipg,

"v.

:/;v

« ;

"*^==*=Ji.

Biain ob|i obtained tytliini::Uon w«^ome,«drfajud^ent whi^h di«lua^

.*
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and
DIckMD.

r^ildi^gco. * .°'"" °'' J"<*K™«"' not susoeptiUiQ of review by this Court, This judgment,

moreover, was in no way referred'to in the final judgment. Under the ciroai*.

stances, it is quite impossible for this Court to do .qthcrwiso than simply copflrm

the judgment referred to in tM inscription, which appears | to lis to be, ia all

rci|)eots oorn^tft. / . -i

•'' Judgment of S. C. confirmed.
' Counol & Co., for pluintij^.

J)av\dson Je Vuihing, foi defendant.

.>''

:T of QUEEN'S BEiiCH, 1880.

J MONTREAL, 16th MARCH, 1880.

Coram Sir A. A. Di

/

.J., Monk, J., BaK^sat, J., Caoas, J., Cabon, J.,
ad hoc.

No. 123.

fX SOClfiTfi DB CONSTBOOTION DU CANADA, -

{D^eniant$ in Court below,)

AppiLLANti;

/ LA BANQnB NATIONALS, '

,
,

(Plaintifi in Court beilov,)

RaapoNDiRTs.
Hkd :—1. A nesotlKble promiuory note made bj t OulldlDg Boelety, or other Corporate body, not

peGltlly authorized by it* charier to make promiMory notei, i« a promi^, held out to the
public that it will pay tlm amount to^ the order of the penbn named th<>i«ln, and will be
bald good jMNrteknowlcdgement of indebtednen; and the cndoraee of inch note may i»
eorer the amount thereof from tbeCorporatton, promlator, on the mere production ofthe
note, In the abeonce of a plea ipeoially denying tha exiatdhoe of the debt, 6r that raUd

'^ eonalderatlon waa received by the Corporffioo.
:'- .

^' "'''"' authority of the-offlcen of an iKeorporated Company to make a prombMr7ftlot^
^ which U fif[Bed on behalfofthe Company by the President and Seotetary, *111 be pie.

turned in theabaonceof a apeclal denial that they were duly anthoriied. Av»^
3. A party in*good hith will be allowed to afflx double atamp*^ a promlasory note even

f St when the caae i« in appeal.
^

The appeal was from ajudgment of the Superior Court, Montreal, Papiniav,
J., 1st May, 1877, dismissing a demurrer, and from the final judgment, RaiN'
TILLK, J., 11th May, 1877, maintaining the action of the respondents.

The final judgment was as follows :—
"La CoQr, aprda avoir entendu la demanderesse par ses avooats snr son ios-

oriptiou pour audition au mdrite tant sur la contestation li^ aveo la d^fende-

liefl8e"La Soci^t<| de Construotion du Canada," qn'ex parte oontre les anti«s

d^fendenrs, lit dit^Soci^td de Construction du Canada, qnoiqti'appelde n'ayant

» pas oomparu it, I'audition, et les, autras d^ffe^deurs, L. W. T. Fr^het, 0. Le-
coun, H. Oirouz, et Jos. Brunei n'synn); pu plaid^ & {'action et ^tant d&ment
ferolos de oe faire, avoir examine la prool^ure et les pidoes produites et dfli-

\ l)6t6; oondamne les d^fendeiirs coiijoii^ntent et solidair«ment k payer ic'Ja^

demanderesse la mmme 4e 12,020.21 >ours aotuel, safoir : $2,000, modtant da
billet promisBoire, dat^ Alontr^al, k^3 ootobre 1876J
dtfenderesae " La Soci^t^ de Co^^^'^o" (tn Canada
ion Prfeident. et L. W. Ik ffr

moilode date, & I'ordre L. W.T. Vt6eb9t,

fttit et signtf par la dite

' agissant par 0. Leooa|!^

fll»J»ftJB8firftiit
»J
Trfflorier, payable A troia

au iNxreaa de la Banqoe
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!•• Banqu*
M»U«mU.

^^

^^\

yille M.r,e. po.r v.Iour re^ue; et paglldit ddfondour L. W. T. Preohet, U8o«i«*d.
eyoM<J et rom.8 .u d<5foaJour 0. Looouf {ii |'o«d.ma et le remit aa difendear du'^S'^i^
n\ Gvoux, qui I endam H lo remit 4^ |j>,. B^anet, qui TendoMa et W<An. .> 4 "

/jl. ditedemndero-e; $3.64, fVais de prdt^t 4u dit billet, ct|16.fi7, poWinUJrfii
kAjhuWr le montent du diUillet depuifjepii <$ch<$anoe jusqu'ik laaafede rins-
titatioiit de Uprdsente aotioo ; aveo int^t ini' 18,020.21 4 compter du 9 mars

i I'IT^''
I'awugnation, juBqu'A paiemehVot l^d^pens distraits A Messiouri

^eoffrioD^ Rmfret, et Arohambault, ^ooatiJe la Jemandereaee."
Obobs, J.—The respondent. La Bafaque Nation^e, on the 8th March 1877,

brought an .qtion against la Sooiittf ^ C^structio.^ du Canada, now appellant,
being a Building Society under Cap. tiff-of the Oonkolldated Statut^a of Ltif^

T'Vo
for 12,020.21, amount of a,/r<w.iJ»9ory noteW^de at the city of Mon-

treal, 13th October, 1876, aigned on behalf o^ the Society by tho PrtsideJl andv^tory. payable to the order of L. M. T. FrecheVwbo endorsed 4tto^ O
Lecours, the .President of the Society, who endorsed^it to H. Qirouz who
endorsed it to Jos. Brunei, who endorsed it to the BanWe Natiohale.
V I^aSooiiW de Construction demnr^d to this action on the grounds following-

1. That the deoUration showed no privity ofcontract, lim de droit, between
the parties.

^
• ' f

•^2. That it showed no claim or right by the Bank against la Soci<Jt<5 d«
Construction.

, \

3. That the allegations did not justify the oonolusidhs.
4. That the powers of the Society were determined by the 69\h Cap. of the

Revised Statutes for ^ower Canada, and do not include the pow«r of making
prombsory no<i»^,p thereby binding themselves by the signatu^ of their-
President and Secretary. T • ^
They further pleaded a di/me en/ait, denying all the allegations of tke decla-

ration.
^ .W--

'

,

The demurrer was dipnissed Ist May, 1877, the appellant taking excep-
tion to (the judgment.

Without further proof thanJhe promissory note and protest, the Superior
Court, on the 11th May," 1877, gave judgment in favor of La ^anque

'

Wationale for the amount of the note, with costs of protest and intereit »
.Prom these two judgments" La^Sooi^td de .Construotfon da Canada has

<aken the present appeal, and urges ;

V That the Society had no right to borrow ; .|

That the Bank did not prove their demand ; I

'^

^
That La SdciSt^ had n^i^wer to make a proijiissory note

;

^TM, afi appears by tke dooaments produced, 'certain essential all&ntioBS of
the declaration are faW . •

The views entertained by the Courts in Bngllnd, so far as I have been ablii
to asoertau from the coarse of the decisions therb, would seem to indicate that
the making of negotiable promissory notes or othir negotiable instrqoienls by a
non dommeroial corporation, not specially aathorked by its charter, or by the
by-l*WB it was entiUed to make in virtue of its oUarter powers, would be vltra
»mi bat to thia-rok-in woeptioa was •Uowe^—whew thrmiktiygfiTOr

^

1.1
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f^?Mra«iion in*^rumonU wu inoidcnt to tho nature of tlio buiinoM thio eorporttion wu
^^irBqu"** »«M>o''«'<J» '0 contract. Tliun, in the oano of thu General Eitatet Co.,
luuoaai*. tx parte the City Hank, L. K. 3 Clian. Appeal CaM«, p. 762, bondu had boon

iuvicd by tho General Kstitos Co., Limited, being in fiot o fiuildin;; Hoeioty.

They contained a promiiiu to pay to tho order of one J. C. IIodKcn, who 8o|d

them to one tlornian, to whom Hodges tranHforrcd them on well by endorsement

as by deed, tho latter being aoknowlodged and registered by thu Company, so

that they became payable to the order of Iloriiuin. Ho pledged and endorHcd

them for vuJuo to tha City Bunk, which Institution, on t4io Gunorul Kstutcs

Co. being inNoiyont, dlai'med to prove for tho amount of thfi. b'jn.dii pgninst

°i their insolvent estate. This was resisted by the oflSqiat liquidator, on Vhoso

behalf it was contended that tho instruments were bohds, not prouiissoi'y n^tes;

that tho Qenerul Estates Co. had no powor^cT^issue negotiable instruments,

more o<ipeciully promissory note.«, and thotT Herman being tlio payeo artd ,a

debtor of the Company, if tho proof ,Wero allowed it should bo subject to the

claim of the Company against Herman. I i

Tho Court held tho in^^imcnti to bo aegotiakl<B-^ap4 ^o ^ provable by tbe

City Bunk ogninst the General Estates Co., wittjM^ balnj^'sUbjcct to the 4qui-

tles of the claim of the Company against Hermaj^-

Sir W. Page Wood in his remarks says: Corporate bodies may issue promis-

sory notes and bills of exchange when the nature and eharaotcr of their busi-

ness warrants it; and further on :
" The better opinion seems to mo to be that

this is a promissory note \ but,Mf it bo not bo,> tho authoritios go to this that

wh&ro there is a distinct promise 'held out by IV company informing all tho world

' that they will pay to the order^f the persoo^^ named, it is'^not competent for that

company oftcrwards to set/up equities of their own, and say that, because

the person who mokes the order is indebted to them, they will not pay."

Brico in his treatise of C//<ra Ftres, edition of 1877. at p. 297, approves of

this decision, and at p. 830, where h6 tfeata of a distinction he makes between

tho primary and secondary capacities of corporations, ho says: whatever is

\ outside or not allowed by the primary capacities will be ultra virei in the strt^jt

\ and trae sense. Whatever is outside or not allowed by the secondary capacitiet

'
'

will be ultra vires in tbe other sense.

^
' No corporation can go outside its strict enterprise or'^scope. But all

corporations in |>ro8ecuting this/employ certain means, they must have agents,

~ money, offices, an9 the like. „

It is quite clear that certain means may not be employed by certain corpora-

tions, e.g., negotiable instruments by railway companies. But it is not the

trae view that such employment would he ultra viret in tho secondary sense

only. Every corporation can be anthoriied to issue negotiable instramenti^

but it is only railway jcorporations which can mako r|i|way'8.

I
So with other mea^s, take borrowing : A mining corporation cannot without

i
express power, bat it can give itself such power. Is this any more than the

statement that, though acta outside the aims of such corporations are ultra virw

in a strict sense, yet the employment of 8ucli.a means or implement as borrow-

ing u only ultra viret in the secondary mdm, invaUd by the diiawnt, and
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aU

nogotiabltt

r^trainabl, „pon .ult bj .nj .tag'. oo,por*,or, bat p«rf«,tlj valid when

''.l.?ntI.I'Tn"nl%"'"''"'"'''K*''
*'" •''"* that wh«,th.r.h„ .been

Htion a. If U «n.,ed to car^ o.' ..yZ I^'
l;'!^;^'^" ^'"- "-

a aecondarj aenao.

'«»"> «t"'g in • fcran«.ot.on ,0 ultm vire, even in

y. Ihat a commoroial corporation may validly make, and iaaue ,tfon^\morj no^e. a^d other negotiatfh inatrtimenta

make bv
173!:*'''" "P^'""/ '«•'«""<» by it- charter, or having power to

8 K?„ '""''"^ ""• •'"'"8 ""^« '"•"'' by-lawa, may do the like

do J1 rtrT'" "r™'""' '"-P-'- o^-oi -uc'h by-lawr.;ay

lit wilt "'"" "' "''"•**^' "' *»>« ^--- '* '• -^o'i^ tJ

tionrv*l"'"r^^"".""^'"«
""* '""'"S»f ««oh inatruments b^ a corpora-tion may be «/ r« «.r« ie i» only ao in a aecondary sense, and will bo3Zon the corporation, unless the transaction be eought to be Lrr.L^ .t Zlaatanoe of some one interested aa a corporator ^^ '

Jhe application of these prineiplea will remove the apparent difficulty in thl.

rll^ I-
^

"""n'''*^
"'"*' ''•'^"8'' *•>« P'«* «'«'>!«' the right or power of the

In the alienee,f.nyauch.jK«i.l denial

dujr authonaed th. it i. good at le«,t ns an acknowledgment of indebtedn^

Abbot. Digest of the Uwof Corpor.Uona„vWbo; Bill, and NoL p 11?See also the,Upper Canada oaaa eitml^t tkTi.. /o ""»•"«««. p. uts.

& Soci«,. t,To. Q. R S^ltwo ' T '• "^ ''• ''• *

l4l HneWM d«
t/'aaiunotloa

4u Canadk m4
lUoaaU,N»Uoi

»A 14

•J f
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UttooMMd*
COMtruotlon

t*

The point would bo ono or Importaneo if it went up for Mttl«nient fbr th« flni

iticanadaikad tioMi, but thii ('ourt hoa ulroatljr liuld in th« oum of The O>ri>oration of tK*

wSmIomIc Townihip nf Oranlham ami Cq*!*""** ^bat th« promiaaorj note OTen of %

Munioipiil (Corporation would be held good oa an aoknowlodgment of indobtcd-

neaa. We are not dtapoaed to gu back on that deoiaiun, and wo hold in tho aaue

aenao in thia oaloT

A farther qu^tion hna been raiaod, wbioh doca not aoem to have been mooted

in the Court below, that if>, that thonlnnipN uatid on the promiaaorj mto in quoa-

tion wore not cancelled aa required by law ; thin ia ovidont, and ia not denied

by tho rcapniidonta, but thoy contend tlint it ia an error of omiaaion, ond have-

petitioned thin Court, nupportod by affidavit, aaking leave to be permitted to

remedy the error by affiiing double ntanipti on tho Bill in qucntion and now

making tho necewmry Qnnccllution thereon. Tho, Court ia oonvineed of the

reaHomiblcneflH of this application, ind the only difficulty i» aa'to the power of

.

thia Court, being ono of appellate juriadiotion only, to permit this to be doM.

Tho luat proviaton on the aubjeot of remedying auoh crrora ia contained in ico.

13 of tho /jLCt, 42 Vic, o. 17, which, though poaaed in 1879, since the instita*

tion of this action, and similar in its terms to see. 12 of the 37 Vio., cap. 4t,

pasned alao »inoe the negotiation of the Bill in queation, neverthelavi appliei

because it aff('ots procedure only and gives a n^w remedy. Its provisions are

ample, enacting that :
" where, in any suit or proceeding in law or equity,

*' the validity of «ny auoh instrument is questioned, by reason of tho

" proper duty thereon not having been paid at all, or not paid by the

" proper party, or at tho, proper time, or of ony formality as to the date or

" tra$ure of the itamp* affixed having been omitted," Ac, lus., even although

iuch knowliedge ahall have boon acquired only during such suit or proceeding

;

and if it shall appear in any such suit or proceeding to the Mtisfaction of the

Court- or Judge, as the case may be, that it was through mere error or mistake,

&o. ; then such instrument, or any endorsement o; transfer thorcof, shall be held

legal and valid, if the holder thereof sj|iall pay the double datj thereon, &o.

The general proviaion for remedy ^such defects contained b seo. 12 of 33

Vic, 0. 14, passed before the -<JKill in question wM made, although

not so spcoiallj applicable to this particular ease, would, nev^rthelsv,

have probably been oonsidered| sufficient to admit of the applioatioa of

^e°remedy which the respondenl seeks. Now it has been made to appmr by

' affidavits to the satisfaction of tho Court here, that it was through more error

or mistake, and without any intention to violate the law on the part of the

'
holder, the now respondents, that the effiioing of tho stamps on the Bill now

sued on ii»i omitted. We, theireibre, believe that the above proceeding is

''

niffioient to aullj^riie ns«. even as a Court of Appeal, where the objection has

beoD first taken and<^ where ^ejirooeedinga are now had, to give effisot to the

respondent's petition fo be allowed to pay doabfo duty and effaoe the staoii^ ^

but snbjeet to eotii to the appallant on thislpplieation.

• 34 L. 0. Jnrist, lOS,

f
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Th« judgment of thi. Court will, thortfow be. that, on (h« defrct. in qu«,i„o u,o^u ^
'

boiDg r«mcd«.l b, tho mipoDdonU, th« JudgmonU in the Court b«low in theirK^M
Mvor will be confinncd.

^
Uaaiiu* N»r

Vilbon <fr Xriy/i-u^, for i^ppolUntii.

'

•

"'"^•'

Oftifrion, Rinfrtt .f- />or4o«, for rciipoiid.)nt»i. '

(J.K.) - .

COnttSUI'ERIKURK, 1880, •*

»
.

MONTRBAL, 30 JUIN 1880.

Cwram Rainvilli, J. ,

. >
-.'-

- , No. 111.

^^t^hampt it at. ft. Pirrai.
~

Jw.:-lo. U CI.UM d-un. obll,..loB port.nt qoe 1. p.|,mo„t aura lUu i MU t,^ut ^, Lm, V , ^ »

lo. gua la olauu dun oontr... «,a;,jj«,« t iobJ«l principal qu.. I«i nar.l,r.,al«,t .. «.•n « pa.«nt, Ihlt pr.u,o de «,d conl«Du, .1 oe. . olaj^, 2u ll'u S^M^ una Zul.?
s «nll.t.«l« d. !•«„« de. par,.,., f.^„.„ „„ nouveau co„.«t ,„iV«l„;,, p„*S"""«o, yu« lep.lom.nt d-ud« wmmo, cxcAdant oln.,uanla pMr,, pour *aTrJ^^

i. crtaudor que lou. Ic. .,r*r.,» d InU-rtt. ont m pa,*.. „! ^ZkT^TxJ^\.T^^
.

preuva i«tln.onl.le, lor. m«me .,u« HaMrtf wmu.I aur culll?|l. ,™ 1 "?/.'
. r •omiiamolndrequaclnquantepU.tnM

•• •" ""•I)'" «)WI«allon «,r»lt d'un. . .

'i
,'5

«L"«ft
' """""; I*' domandcura. comme h<5rltl«* d,^ lear pdre, r^lamalont

159^^8 pour nouf.„D<Jo8d'intdr«tautaux do Mt pour cent, Burlo
"

dcM (Jbligations oonwntios pour prflt d'argent. La promlftre obligafion en <
date du 21 mars 1853. cat pour une aommo de $«66.66, stipul^o pytWe dune '

un an de la date do I'obkigation A peine, etc.

i«7«m« auna

•260 00 montant du pr6t, aora rambounKio au moia de «.i d« U mdmo ann^e
'

.

ttn8int<)r6tju8qu'Ar6ch<5anco.
«uio annoe,

Los demandeura all6gu«ient une conrcntion ap^oiate par l.quelle le d^fen^deur
siUit engage 4 payer 4 lour pdje. cr<$aneier dca de«, obli^ationa. doa int^rSt.
.nnuela a„ taux de hu.t pour oont. II n'dtuit rien dit de I'i^ue ni du lieu de
Ueon,cntion

;
maia on affirmait que le d^fendeur avait, do fait, paj<5 de. int<$r6ts. ^ -^ 1

iootauiju8qu'onl871. ^ ««f
inwrew^

Le difendeur a ni6. oettc convention, il a admia qu'il avait pav6 dea int^rdu
•u taux de hmt pour cent, maia 4 la demande rcnouvel^c, ehaque ann<Je de eon
crtanwer et non en vortu d'uno convention arrdt<5e ontr'eux; il a de plus vxk
tendu avoir pay<5 toua aea int^rSta juaqu'a I'^poque de Tinatitutioade raction:
et aubaidiairement il a plaid* la prescription quinqu^nale?
A l-enqudte lea demandeura ont tentd d'^tablir la coavention apdeiale de paver ' X

^int^reta,au taux dehuit pour cent, par losaveu, da d^fendeur. L« difen- - -M
. !1\T.^

q«'il/vit paytf des intirets au taux de huit pouritont chaque \ ,annde, 4 la demande de son crAancier, maia il a ft^<$ qu'il avait ainsi pay*
teMseswr^ra^d'intgrdtiijuaqu'aujourdel'inBtitutiondol'aoUon

K^

#
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«^
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«
I*

'

I

^-

P«;'J«;» •\nqufito les demandcurs ont ddcouvert un troisidme aote d'obl^^Uon du dofendeur A leur pdre. Cet aote est «n date du 19 juillet 1866 ct1

X»nl? " *""?""« '''«««« P^'^^"* q«« '«» iot^Jr^ta 8ur lea deux prc-Wdres obligations «u«.tA» ont ^t6pa,6,ju8qu'en 1866, et ajouUnt: "
.. 1

•'d::.;d£:ur:"
^"^'^^^''-'^"^^ ^"^"?''-'* ^r^<

Zr. Jf *"' !" ""*" ^®^^- payer-moo au pdre de. dcmandenS
pourladetnidroann^e d'iatirfits surles.deux obUg.»tions. et qui ajoate que Tpire des domandcurs a donn« alow quittance verbale au d,5fendeur pour (ou.
arrtrages d'lnt^ts. , 7

if. jffonm, pour le d^Pendeur:—.. ^- -
"

.:

^obligation da 21 mars 1863 ne 'coDtient aucune stipulation dMnt^rfits /^^
mots: le pr8t rembouisable A terme, pour ebut dommage 4 peine. &o "

nepouyent pas Ajuivaloir i, une stipulation d'inttfrfits, k compter de I'expiratiin d«
tenne; lb ne pcuvent vouloir dire autre chose que le difaut de paiement iteme, donnerait au c«5aneier le droit de r^lamer des dommages-intdrflts : art.
1077, Code Cml du B. C. Ces dommagcs-int^rSts, qui. dans I'espdce actueUe,
consataient dans hnt^rfit ati taux fix^ par la loi, n'^taient dus que du jour de li
n,.se en demeure. Le d<5fendeur n'a jamafa 6t6 mis en demeure de payer, soit le

[itol, soit des .nt4r6ts, avant la prdsente demande en jusUce, et il ne pent dtie'^4 payer dea mterSts Snt^ricurs 4 1'inatituUon de Taction ; la' cause Riee
^•^^f\^mrt6oar,l2mevol des Decisions Judiciairea du Bas-Canada, page

2f,
ne8t^>a8 apphcable.en autant que dans cette dernidre cause, la clause

cojtenu& dans 1 acte d'obligation "sans int^rfit depuU la date du pr8t jusqu'A
Hchdjin^ foiaait pr&umer une stipulation d'int^reta aprds I'expiratioTdu

tehne, tandia que, dans le cas actuel, I'obligation du 21 mars 1853 ne contenfci't
•ucune telle clause.' La decision dans Rice vs. Ahem 6e pourrait, Urttt au plus,
sapphquer qu'4 I'obl.g^tion du 7 jinvier 1864, laqueUe contonait une olausQ de
paiement a terme fixe, sans intdrfit jusqu'a ^oheance.

Quant 4 I'acte d'obligation du 19 juillet 1866, il ne fait pas preuve deieon
eontenu pour ce qm regarde la claus^ ^Snonyunt une stipulation d'int^rftts sur le*:
deux- premidrea oblations suscit^. Cette clause simplement <nonciative n'»aucun rapport 4

1
obligation et est compldtcment dtraigire 4 1'objet que lea parties

•vaient en ^e en passant J'acte; cette clause ne pent servir que oomme com-

26me vol., Noe. 1 et suivanta; Cass. 4 mars 1834; Cass, 18 aoftt 1810 •

Bonrguignon, Dev. 1840, 1, 736.
'

Dcmolombe au lieu cit*. dit •... «» 1'a-«„-: »• _.
«.!:»»» A I J- '.• •

,
<"» lenonciation a un rapport

direct 4 la dlnposiUon ou 4 la convention qui fut I'objet princiiAl de I'acteVat

«riS"' <«>teupr^oi«Jmenten vue. Ou. au contmire.^nonciatio;,
est «trangere et ne .s'y rattache par aucune correlation logique." Dans k"prem.» caa. l'^nonoi,t,ion f..it pleine fai ,nt.u lu. pauies, û?.ut.nt que

h

w^T-Jv-Ti^
~^~~.~~,

•
"". r—-'—'—'"wti wo panics, louc autant que JK-

disposition prineipale. C'est que, en effet. ce caractdre de I'^Snonoution li tel
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•»27
n.

^' attention et aurait nu nC^L?^'^ ^ ""'" P"" «"ffi«««»«>ent arrfitd wn
p, . , . ., ,

"^ P" " *"" P»s compribndro toute la dofI^p "
? .

Plus loin il ojoute :_" Mais « !'<$««„„; .•
P^-

-'direct, au fait juridique qrforLeTr
'"^"- "^"""''""P"

" pns attirer I'attention do' hpan Huim ?";""P»'^« ''-'«• «"« « Won pTno
"de la redaction de cet a ^2001'! '"'f^^

P''?^"- ^"'"dserves au moment

est indivisible, parce aue lo f..V n„?, 1 T ^ "" *™" oomploxo, qui
-ntion de P^Z^Z^^Z^f:'^^^''^^^^^^^^^^ U cV.
Bouveau et distinct, ajoute par l^vouTnUu^^f"T'I ««' •«'" <"«»

a modlfii et mfime <5teint entiJ^l?! '"!**"*^S"^ P»' '«« demandeurs, en

«W.gat,on8,.No. 832; Zacharie, Aubry et Ban J« vi *' ^J Po'^ier,

4J^o 356; i«„,tj,„ tomes, a'rt 1356 NflV' '^'' ^* ^*'
^ ^•"•'•'

p»j&. s I
""•"»"'^»P'«"^Paf t^«noinqueoe8int<S,8t«ont^t*

L'int^rfit annnel ^rl'obligation du 7 Janvier 1864 .via a .
<|n.nze piastres. Cette somme est eutiALiZ?A- !• . ' .

^* * '" **"""• ^«
oriance nouvelle qui deviereiSwe Ih '^f

"««»« d" ""Pital et forme une

formede..rtaneesVr^IetdbU^lfr"' T'"'
^'""^'"^ """"'^^ ^^''-^'^^

^

<trep.^ov^sparlJoitlt aSS^^^^
ParlapreuveLtimoniae La^tt;.^^
fn mars 1879, ^tairXltanantiT r ^r*"'

^^

inn^ d'int^rfit fait pr^sumer I« n.:! * J •
P*'"°*"* «*« '" •^e"'**"

f d'.inea«,lap"e„;fdXUutrnr K r
"'*^'^'- *'«• ""^e- «n«^rieure.

;

i£r" plaidoyer de prescription, i, n'j^^,, doute possible. U doit (to.

•-'«»

**""**"••« 1863, et 4 oelie do 7 Janvier 1864. Oei moti

:

I^J

/

;"c»f

>^i
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It paiement devra se /ahe d une ipoque tUterminie pour toaf^mmage d
peine, &c., et oes autres mqts : U paiement terait fait ck telle ipoque lant

intirits jusqu'alors, ^utTalent\^galement 4 une stipulation d'int<Srdts aprds

r^h^anoe du terme. Dans lea cwoxoas, lea int^rSts oourent de Titeh^aDoe d(8
obligations, sans qu'il Boitbesoin de mise en demeure.

La clause de Tobligation du 49 juillet 1866, pqrtant que lea obligations dn 21
man 1853 et du 7 Janvier 1864 produiraient des int^rdts au taux de huit pour
cent, pent servir non-seulement oomme oommencement do preuve, mais encore

fait preuve compldtement par elle-mdme de son contenu, pleneprohat.

Larombidre 4me vol. art 1320, No. 1, pag« 269 s'exprime comme suit : << Ges
" simples tfnonciatu>n« (mentions,jneconnaissances on relations), ^ e'estoe qui les ''];

" paraot^rise, sont purement unftariraZe« au moinsMans leur exprossion : elle sont

" faites Sims que I'autre partie y contente, y adki^, enprenne oo on donne aete

" par son acceptation formelle." V
Plus loin il ajoute : art. 1320, No. 1 1 ,

page 278 : " Mais il ne faut pas confondre
" avec les simples tfnon^iations qui ont un rapport plus on moins direct jk la dis-

" position principale,les constations, dielarationt, reeont^ssancet et aotes destines

" jk ^tablir oomme ayant une existence propre et/jndjpendante, yne disposition

"obligatoire ou convention partioulidre. Jt&'oonstituent.en effet, autant d'aotes

"sp^iaux,malgrl°runitd de r^dactionr^t de coQteit^et, s'il est vrai que la

" preuve d'un faitjuridique puisse r^ujiter de tout eorit, alors m@me qu'il n'a

" pas 6t6 r4dig6 dans le but formel(»t I'on pourraitdire pfinoipal) d'en oonstater

" Texistence, il est incontestable jqtnin acte, intercaU et confondu d dmsethiiim

""un autre, fait igalement foi Aq^re les parties comme s'il avait^td I'objet d'nne

"-redaction distincte et e^par^e."

Qtiapt au paiement, invoqud par le d^fendeur, il ne pent 3tre 4tabli par t^moin^

il ezo^de cinquante piastres. Je sub d'opinion que le ddfendeur aurait pu prouver

autant de paiements & compte, (ou en ddductiQn) qu'il en'aurait faits, pourru

que chaoun fut audessous de cinquante piastres ; appliquant Particle \%Z1 de

notre Coide^ la defense aussi bien qii'a la d^ande.
Le defendeur doit reussir sur son plaidOyer de prescription. Les int^rets se

prescrivent par cinq ahnees a compter de I'eoh^ance, orjes iptdrSts ^taient payables

le premier mars de ohaque ann^. L'actioa a 4te intent^e en Janvier 1880,

et les demandeurs doivent avoir jugement pour les cinq ann^es ^bues respect*

ivement Je premier mars 1875, 76, 77, 78 et 79.

MaroaHd Preso. sur article 2277, §5, No. 289, vol. 12, page 336.

Tropl.krt. 2257, No. 802-13, page 437; note 4.

Cotelle^, page 416. Art. 2236 C. C. B. C.v

IfotMfeau (£r .ircAam&au?/, pour demandenra.

j DeBelle/euille <fc Bonin, pour defendeur. j

\ '.
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MONTREAL, 3lBT MARCH, 1880.
'

Coram Papiniaju, J. ^

Laramie et al. yi. EvatUi

Hbld:-!. Tbit in tli«Rom«ii Catholic Chnreh, of whicli the ftill, entire and free exeroiie i«

- TCCognlzed by our iawi, marriage 1* a •plriinal and religioui tie and a Morament, over
'Which the Superior Court ha« no Jurltdictlqp.

a. That oar iaw ha* not eatabiUhed the oivU marriage (" titariage eivU "). but that it glTe*
piTil efliieta to a religious marriage vaUdiy celebrated by cuWi and ministers regularly
ordained according to the rites of their reapeotlTe Churches, and authorized to keep

^'^''^flgisteri of baptisms, births, marriages and burials.
'

^. That the Superior Court, where two Roman Catholics have been married by a Froiestant
* inlnister, has the power to refer to the Roman Catholic Biahop of the diocese of the

i. parties, the decision of the question of the validity or nullity of the spiritual and
religious tie of their marriage, in order that^after his deoitlon shall have been reported to -

the Court, it may pronounce upon the dvU cITeeta mnlting from the validity «r nolU^
of such tie.

4. That according to the jurisprudence of the country, the sentence of the Roman Cathollo
Biahop, regularly pronounced, and de<<iding as to the vaUdlty or nullity of the spiritual
and religious tie of marriage between Roman Catholics, can and ought to be recognized
by fhe Superior Court.

f

By this action the fiither of one Joseph La^^, an interdict, and hia

onrator, alleged that the said Joseph Lartmfe.'Wl born of Eoman Catholic

parents, baptised andf brought qp in thnHlkn Catholic Church, and had
always belonged to it and fulfilled his dut^BjPI^ Catholic.

That the defendant Mai^aret Evans ^adalso) Been bom and baptized a
Roman Catholic, and had always remained so.

That on the 28th of May, 1879, in the city of Montreal, in presence of a
Protestant minister to wit, the Ee?. L. N. Beaudry, th^ said Joseph Laram^
and'margaret Evans contracted a pretended marriage.

That the publication of bans, required by law before the celebration of said

marriage, waa/not made by the cur/ of the parties in any of the churches to

which they belonged. That they had no dispensation from the publication of
the bans from^he Bishop of the Diocese of MpntretdT^
.The pkintiffs concluded that the marriage be anmiUed, and that the

plaintiff's demand be referred to the Bishop of the DioceseVf Montreal for his

judgment upon the validity, or otherwise, of the said marriage, and then to be
referred back again for final judgment upon the said Bishop's report, ^as to the *

civil effects of the said marriage.

The defendant demurred to that part of the declaration which adced that the
demand be referred to the Roman Catholic ecclesiastic^^ authorities of the

Diocese of Montreal, principally upon the ground that the^ad no power to

pass upon a marriage celebrated by a Pro'testant clergyman. ,--"""

Papinbav, J. Cette demande tend 4 ft4red^ltoernul, quant au lien etquani^^-

anz cffets. oivils qui s'ensuivent, uo pr^tendu mariage entre Marie Joseph (

Laramte et la d^fenderesse. Elle est renoonii^ par deux defenses en dioit qui

-

settles pour le moment sent sonmises A I'sppr^ciationdn tribunal.. \ " \
'

,

—_ . . ^ .-.^--^_ .—_____—; ^^.^
''
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L'eiposd (lea fuita 8ori| dono Ii.mit8 ik oouz oonsidtfr&i utitoa pour fairo oon->

nattro lu jqucstion do droii & d^oiddr

:

^'iiprdd Ics nll^guds de ta ddo|ar^tioD, lesl 6oDJoint<$^taicirt touii deux dopaii

plus do six nioi!*, avant la dikto de loiir pr^tepdu hiafiago, |iitEu|fi8ien8 oatliollqacg

. romainR, Tun do la paroisse'de St. Jaoqucs, otjl'autro de la paroisse duSt^Nom do

Hn^rie A Montreal.

Lo mariago a ^tS fait sunt publicirtiuns Wdalnblca -de bnns dans lea ptfroisaei

leapectivca dca puitios; atiba audnp disfffiDsa valablowxlcs ^itcs publioatiooi

obtenue de Icur.evequo du^c^saih;^^ la pmsonoO''do Icur^proprci curd et on prC-

aence^ d'un ministre dt^^f^to f>rotestaat, (Staut paatcur de la pfMtiuidre e^lii^ uidtho-

diate frnnoaiae. '"5
-

On iffl^e (jne le inurid n'avait paa rej^ercice de aca faeut£69 mentalea iun

de^^ auffisant pour doiincr ud cdnsontbmontUbro et auffisant au mariugt^-^ull a

"^ttf oatrain^ & oonncntir i ce mariage par ^ioflucooo ocquise aur aon esprit faibla

par la rdefeodcreaao; " > '
:

'•

Que eello-cl '<^tdit luineuro et aana.tutear q4 hoe pour aatoriser aoh. manage,

et ^e aa mdre.^tait une fumme ddgraddel; enfin quo sufestfquenimcnt au marlage

on a Ikti ioterdiro le mnri^, on lui a fait/nommcr ua ourateur qui aet^ autorisi

en justice 4 premU la prdsente aotipD. 7 «» "

Lea oonclusiuihs demandelat que lo jdit {fdtenda mariage aoit d^i^lar^ nul

eomme ayant. 6(6 invalidement, abilslTcinODt et clandestinomen^ contracts e(

'".aans^cffet oivil, el qu'aprda^la pi«uve dca faits h, faire devant' oetto Cour t)u de

toute autre mauidre qu'il ptj^iranu tribunal d'ordonnori " la pr^seDtedemandeaoit

-'* refdrde j^l'auforitd cccldstaatiqiid oatiiolique romaine du dioodao^ do -Moatrdal,

"•<
c'eat-^dire i^rordinaire du lieu,^(ibur dtre sur |pelle demaindo. pronoq^e^ aur la

" vftleur on le ddPaut de valeur du /pr^tendu 'mariage ^uant *&u lien (jpioiid

fl!/cedu$y et Stre ensuite la aentenbij d^ dit oi^iDaire rapportde devaot oetto Coar

>*^ pour'dtre nltdrieureifient^par la'dite ooUrJ^ronon^-aurla valeur du dit^t4•

^ tendu mariage, i^uant d «et ^e<« /;ivt2*." / *^-„ ..' :

La premidre d^enie en dtoit s'atllaque & octte |iart!e des conoluaibna de la ddola-

ration c^ lea demandeursdomandept la rdQ&ronoo'-a I'autoritA eocl^diastiquo dans

le but (Tayoir aa d^oiaioq aur la ^ucation de la nuUit^ ou de la validity du lien

de mariage exiataint ap^aremnient entre lea parties. ^^ .;'

La ddfendereasiB prdtepd que cette partie dea copluaiona de l&^emando ne

diScoule paadea^ premisses de oelle-ci pour des raiapns qui piiuveBt ae r^umer

wnai: ; , ,, ^
''

- ^ ..

1. La Cour ne peut paaet ne doit paa rao90td$r.

2. La decision de cette matidre ne peut poa fitre t6f6t6e & Tautorittf eccldeiat-

ti(C|n^ eatholique romaine ou ik I'oi^jlinaire dn diocdae, qui n'a auofttll'pouvoir d«

prononc6r.8ni(; oe mariage c^)6bt6 par nn miniatre protestant . •

On Toit par le seul expo^ de oesprdtentiona qa'ellca sont, de nit, vine cxoep-

'tion & la juridictton de cette >Coiir et 4 U juridiotioa do I'dvSque, plultt

qu'nne defense en droit.

"

Quant & la aeoonde d^fdtaA en droit, elle a^attaqae 4 one partie aeulemont de*

all^n^!). Maifr lea a}|eguA que Ton veat fure rejeter, bien qu'ils aoient inaafi-

Mats? pria iaoKnwnt, pour le maiotien^ I'Mtiog, ae relient, ct ae rattaohent 4

.';iKS8S4c4ijl&;-
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d'antres idl^guA de la d^laration el peaiuiit -lemr k lea expllqnor et 4 leu oor- -

nhoret ; oe sont des oiroonatanoca a(:«M|D^|p[(im pcavent donncr plus de con-
'

liistanott et mfime de raboD d'etreA l'a(i^^^P^ demaQdeura; • ' .

Nona poatrionhj sans aaires obaemtionilranvoyer Ita deux defenses en droit

.
Oepep^nt lea parties ont; paru d^irer beatfeonp avoir I'opinion de la Oour aor la,

question mflme, qui les int^rcMe partionlidrement : celle du pouroir de flette

Oour de r^ftrer la, question 4 l!aatorit« eool&iastiqae oathpliquo ronfaine, du ,

pouToir de oelle-ci sufkimatidre-quilui serait soumise. Nous njouterons done les

ooDsid^rationa snivantes. •

Le marij^e oonou de nos jours sous le nom de « maria^ civil " est !nc6nnn 4 -

BOtre l^slation, quoiqu'elle soit faite pour r^ponjre -aux bcsoins d'un* popa-
latioo compost de families Ippartenant 4 un ^d nombro de eougr^gatioas
je crojanoes religienses difffireotes. . * ,' *

L'esprit denotre legislation est si, sage odpendant que si i'oti vent s'en
"

P^<ltrer bien, ohaeun pent suim sa foi" etobseryer la Ipi civile, sans porter
ombrageauz droits de ceux qui ontu)ie,'foi diff(&rente do la sienu^.

' Cela vient de ee qu'en matiire de foi, chei nous," U loi civile ne fait sentit

ion action que pour conserver, auta&t que possible,' 4 ohaoun une jitfte liberty

et rempitoher d'einpi^ter sur les droits d'jautrai. >'' '^

,
^

Notre loi ne coooaissant pas le manage civil propremdnt dit se oontc^te
.de donnfor dea. efiets civils et sa sanction aa mariage Nligieux. '\ .^^ -

Bile a ad($i^comme trte sages l«i pr^ntions et foirmalit^spreserites d(^^.
J'Eglise |)onr assurer la publicity et la morality des manages. BUe^n'^tifilit

°

pas de fonctionnaires de cr^tion partioulidre ayant en son nom seul le droit

de marier indistinobmeot les personn(|i kppartenant & toutes los oroyanoes.
'

EHe reoonnait'plutdt qu'elle'pe oonfdre <oe droit auz prfitres, our^s, ministni
et antres fonpiionnaires, d^signte dans ohaque'^glite par une ordination r^ga-

lidre,etelle les'antorise&tenirJes r^n^resdel'^tai civil. '

r '

Lra publications ordonn^ sont foites par le prfitre, ministre on autre fo^C-

tionnaire, dans I'^lise i'laqudle appartiimnent les parties, an service divini,'

4

trois dimanohesou jeursde'ffite. » '^, •
"^^

- • ' .>•
^

La loi^te dit paa<qnfr tel prfitrC} tatiiiistre oH antN fpnctionnatr^ be triin» ,.

pOHera d'nne i^ise 4 I'antre apportenant 4 des cqngr^tions'^ difi^reBt|i; n
les parties appartiennent 4 des eroyanees diff(S!«Dtes. Ces publications ont. lieu ';

dans r^lise dp cbaoune de ces parties, ot, tout natur^Ildhen^par le ministiio d4
eette^glise. - •

. \ • v '
,

La loi reconnait an certain aombro d'empfioh^mpnts an ^ajnagc'TlNfaz qnf^ ^

KDt admis par touteaon presque toutes les "^(^glises qui se partagenV le *Ak
de pourvoir aoz besoins spiritnels des babitanta du pays (CO. Art. i2^,i2S U &
128.) -. '-^--. *-:,'

' # -:'' / '-'' ^M
Qnant anx autres admis, jl'aprds' diff$rentes croyanoes religienses, comai4 r

r6«nlUnt de la parents otr de TaflSniti et fPautre$ eautet^Wn restent jBoumis,

Bon pas 4 rautorittf civile ou 4 des fonetionnaircis de' sa cr&ition sp^oial^, niais

"anas rigle$ tuiviei Jui^u'iei dan* hi diverts igUiet et Moditti rdigSewue."
''

(Art. m.). >:,::"". V*..;-^. :,..,,;-.. :, :> .«jlr
V H an eat da atnw qo^H^^^H^4w^i-de^diBpeM€lrdw<mpeehemgaftfi«^^
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" appartiendra 'tel que oi-devant 4 eeuz qiii en ont jo\m par le pam6." Nom
avons dit que laloi ci»iIo n'a pas cr<S6 de fbaotioDDaire particulier ajant exprei-
Bdment d'elle le droit de marier lee p^Mipnes ailpartenant 4 toutes lea oroyanoes
indistinctonient. •• ,«, -, *

Dd« le coRiinenocment de rdtabliasement du |)ayB, les oolona ont apport^ avee
eat, le droil.czistatnt alors en Fraqoe 6ten vertu duquel les ^vfiques oa|holiquea

et jes prfitres par eux autoris^s, avatent seuls'le pouvoir de c^l^brer les mariages!
Subs^quomment oe pouvolr a M tftendu suoeeMrrement par notre legislature

aux ministres des oongr^ijations rcligieuses venues d'£urope oil qui ont pu
prendre naissance en Amdrique, maia ce pduvoir ne leur a,pas ^t^-^tendu pour
I'exercer sur tous coux qui se pr^senteraient san^distinotion des oroyanoes de
oeqx-ei. II ne leur a 6t^<doDni& pour I'exetcer que sur les persoVnes appartenant
A. leiii^ croyance. S». |^ ,

CeoKn'est pas dit enJoutes lettres, dans les articles du Code qui attribuent.

anx prOtres et ministres leurs pouvoirs (art 128 et 129), mais s'inftre des quires
dispositions du Code mises en oonoofdance aveo celles-ei «?Jt de I'^tat de la l&ia-
lation eiistant avant le Code, et que celui-oi n'a pas changes; .

II est bien certain qu'il existe, dans oeftaines eglises ou sooi^t^s reiigieuses

des empSohementa au marioge qui ne sont' pas oonsid^r^s tels par d'autrea
dglises.

La loi civile, en laissaht ces empdchements soumis aux tdgles saivieB dani
chaquedglis^ a naturellement dA laisser I'appr^oiation de tels e^p6ohemenU4
Tautoritifi constitute dans telle ^glise. Comment en effet nn mJnistro ou fonc-

tionnaire d'une dgliso etrangdre oonsidArerait-il oomme pouvant/ou devant
rempeoher de c^lebrer Je mariage uu fait ou une cause qUe sa fol n'admettrait
pas 8tre un obstacle k tel mariage ? II ne s'y arrdterait pas, U n'y penserait
mSme1>as et proc^derait au mariage.

Cela ppurrait avoir des consequences graves, dans la pratique, et cr€er, entre
les diflFerentes congregations, des animositds deplorables que la loi a pWioisdinent
pour but d'^viter.

\

Si un fonctionnaire appartenant i une iglise avait le droit de marier deux
personoes d'une autre 6glise,^l pourrait toutaussi bien pr^tendre au droit d'aller

faire, dans leur eglise, pendant le service divin et malgre oelui qui o^iebrerait le

^
service, les publications preterites, oar le pouvoir de faire les publications est

attribo^ aux memes personnes et dans les mguies termes que le pouvoir de c^i^brer
les manages, et si les parties au mariage appartieniient 4 diff^rentes dglises,,

publications ont litu dans les Eglises 4&<Cihacune (CC"^. art ; 129 et 130).
La bonne harmonie qui existe aujourd'hui entie nos dixerses societds reiigieuses

serait bientdt bris4e, si le ministre de I'dne avait^i»/^r4tention de publier et

ceidbrer les manages des personnes de croyances di^($rentes dans les Eglises de
ces personnes, et sans tenir oompte des empSdhei^ents partiouliers k ehaqae
oroyance. ' /#"•

^Auoune disposition du Code n'sutprise express^ment uae paroille manidre
tflagir et pour cause. Et le bon sens des ministres des difiKrentes eroyanees lei

a hoareascment gardes, jusqu'i present, oontre la tentatipn de i^aliser oe> pr<-

tentiouB eMgertea.
,

.

' ^
..9BI

W-- ,'

...f.

'm.

: lA,:>^:,^v:
''';'i

•

'•• .-'-.- --•':-- >
'-'-

::-#..:v;::
;.:.,;-': i:-!-^:.-



f r

SUPERIOR (JpUBT, 1880. 239

Si d an autre cdU5 1 on examine tous 1^ atatute de j'ancienn* ptoTince da
Baa^Oanada, oeax da Canada avant 1. eonfi^^Sration, et oe«r d. la province de
Qu<$beo, par leaquels il a 6U permia aa^ miniitrea dea diver*,. <$gli«i«t courmJ-
gauona religieaaea ^e c«16)irer dea mariagea et ^ tenir r6gi8tre. dea LtfimeT
manage, et adpaltarea,-

o^
troavora qae tops ceaWuto contiennent, Jh dana

*

lenr t,tre, ao.t dan. Ieur>r6ambule, soit dans learaWitiona, dea oxprea^ion.
dtoontrantque cea atatuta ont <5t<5 puBB6B,pourU ^lagement, " pour ravk
tage et U ,atu/dcHon" dea congr^ationa qui lea ^t demand<$8, ou enco
que cea r6giatrea aeront ".tmurpour I'uta^e de ce. ^Hgatiom "

Quelques-una de cea statuts contiennont toutea cea cxpiLaiona A U fois et ila
exjgept que le ministre aoit " rdgulidrement ordonn«," sui^nt'Iea ritea de aon
<glise, avant d avoir le pduvoir de tenir tels r^gistrea \

-

A'FiZT!l
"*'"'

"It '^V T'''' ' *'*'"'"'' •""•^^^ tebgiWse, I'avihtag.
4 etre tr..t<Jo au.vant lea regies de sa Ibi, et que lea mariages. baShll. et a^pul!
turca de sea membrea seront faita auivant lea ritea de son ^-lise ? \

C'est en cflFet le meilleur moyon d'asaurer ft-^pair et Ja tranquillity di famiUea,
auivant 1 expression du pr^.tmbule dati| 356ine Oeo. % cbap' i \
Los Btatttts BuiVanta: 3 GuiU. 4^ 29; 4 GuilJ. 4, ch. 19; 4 Qt^^i ch20
;
9 Geo. 4, ch. 76 ; 6 Guill. 4. cl,: 50 ; 2 Vict., cl,. 17 • 1 GuillT oh\fi«

3 GuiU. 4 ch. 28; 6 Gulll. 4, ch. 49; 3 Gutll. 4 0^27V 9 (>!;^4 vR 8Vict., ch. 36
; 9 Vict., ch. 64; 13 et 14 Vict., cL 47 ; 16 Vict^i 216 ^6

eh. 11
;
31 VK,t.,eh. 66 ; 36 Vict., ch. 16, sect. 1 et 2;.4t) Vict., ch. 6W 8

41 Vict., ch. 8, sect. 3 ; 41 Vict., ch. 39,1^t. 3, et 42-43 Vict, ch. 68 i^^ 3^
^rapportent toua 4 cette matiore de la tele^dea rlgistr^;tde la c^libTa ionde, manages parJes mifistrea dea diffiSrentps ^^liaes, et toua Contiennent quel^u'une des expressions limitativea d6j4 cit<5c8. .

- ^nnent quel-

Jnutile d'^tablir ici que 1. religion cathoUque romaino et aon plein entier ethbre exercice ont At<t ™««,nn..« ^»„- >c„ . .. _^ .. .
^"

' ®°"fr **

eonfirmi^s

sous

«e rali^ache 4 oe fait et en est la conisdquence n^ceasaire. \

Orun deaprincipea fimda^entaux de ce>te d.-liae est que le manage n'eatpas .implement un contr.^, un lien civil.maiaun lien spirituel, ipdissolo^et unsacrement; picrement qu^ I'^vfique aeul et ceux qui le repr^sentent pluvent
adminiatrcr

;
un hen auq;rel ^cette dglise a mis dea empeohement. dont l^v8qdesea peat dispenser, des, cmpfichements t«ls que ceux qui, s'y trouvant suiets

contractentune alliance «ina en avoir obtenu dispense, a.2tlipiwubin^S'Le JVg« ciyil n'. p«, jurisdiction surle saorement ui sur lo Uen relitfieM*
Cependan la loidonnant deaeffeta oivila au mariage contracts auivantles S. d«

Lnln't^tn'"""^*"!'!/"^^ '^'"'""e*' e^I^br^savec
»na«ent.ment par un mmiatred'ufte autre «gli»e i^guliArement ordom,^ sui-wnt lea nte.de cette autre igli*. U importe grandement.aux int6«a.6a de f«AVoider n leur manage ert valide ou nop .uivant la hJflR leur <glise reapecthl

naatiqdr^

^«™« « .»ar manage e« vaiiaecn nop .uivant la teMR leur ^glise rear

Z!L!° "^-^ " fa"t n^^Mrftrndnt H
'

idres«»r-44'auto>it<S-c«,oMaLuu^
«>n.p<tente, dans chaque igliMe, .'il , a one tell, autoritd comititu^e apjwie^

\ <
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f

De ootte tnani'«re la fol de ohnoun n'cat pn froiawJo, sa liberty rellgieaie Mt
sauvegurddi', et sea droits oivils do aont paa l<J^s. Dana le HystAmo oontraire
oA i'autoriti oivilo entreprendrnit de tranoher et le lien de droit oivil-ot le lieo
religieui ou aoulement le lion civil, aana 6gard au lien reliKieui, on s'ezpoperait k
fmre des oonoubinairea, religieuaoment parlant, de pcnonnea Mgaleiuent mari«e^
aux yeux de la loi civile.

Un hSaultat ai deplorable doit et pent 6tn «vite en laif^aant I'autorit^ apiri.
tuelle BRir dana aa aplidreot mSine en I'appelant & rondre sea aentenoes an beaoin
•fin que I'autoritiJ civile n'ait, de aon cflti, & ae prononoer que dana lea Ifinitea de
•ea sttribuUona apiciulea. C'eat on agiasant ainai de conbert, et chaoune dana
la aphdrequi lut eat propre, que Ics deux antorit^a ont toujoura concouru ai
efficaoement, et ai harmonieuacment. dana notre pays, & promouvoir le bien «tr«
telbporel et apirituel d«B populations dana I'dreotion civile et canbnique des
paroiaaes, et duns la oonstruoUon des Edifices desUn^s au oulte publio ct aatns
niatidres semblablea.

iS"-:

On a object* qu'il n'y » pas de oonr eoole«iastiqae r<gaIIAwment%Wle e(

^ rcoonnue par la loi, dana le paya; o'est vral, niaia ceU nV»t pas niSoessaire
r L'ev^que eat toujoura le " juge ordina^," eo matiire eooMsiaatique, loraqu'il

n a pas nomm* d'official pour agir 4 sa place. Et son autorit*, aoua ce ripport '

a 6i6 aignalde, par le plus haut tribunal de rempire, dans lea termes suivants!'
d aprds le rapporteur du Conseil Priv< dana la cause de Guibord : "It musv
•'borwever, be remembered that .Bishop is a/iray. a judex orrfinari«i, according
'• to the canon law

;
and, according to the general canon law, ntay hold a Court

''and deliver judgment if ho has. not appointed aji official to act for him
" And it mwt further be remembered that, unlesM such $entence» were recognized,
" there would exitt no meant of determining amongst the Roman Oatholies of
" Canada the many questions touching faith and diieipline which, upon the
"admitted canons of their church, may arise amongst them." (3 Bevue Criaaue
page490.) "^

^
Une des raisoos all^gij^s par 1^ demnndeurs, rontre la validity du mariage

en qucation, est qu'il n'a pa^ 6t^ ft6is4d6 des publicalions requiscs, ou d'une
,
dispense r^gulidro des piiblications

;
qu'il n'a pas 6t6 ce\Sht6 par \epropre curl

des parties; et qu'il en r^ulte uu empfichcment tel que le mariage serait radi-
calgpreS't nul.

Qui va d^ider s'il y a r^ellement on vice radical? Bst^je le juge civil?
Jftis ne pouqraitril pas luf arrivor, oe qui parait fitre arrivi au ministre qm a
cdl<5br6 le mariage qui nous occupe, d'ignorcr qu'il y avait r^llemeut 14 ud
cmp6ohement au mariage, et de passer outre et fle d^larer parfaitement r^galier
ce que I'^glise d&larerait peut-etro parlaitemcnt nul, d'aprds let droit oanen ?
la d^fenderesse pretend qt)e la Co4r n'a pas le pouvoir de rrffiiW 4 1'dvteue

la d^isionder4i||rlidit^du mariage en qudtion'.

j%' '"ifc^SS?*'^^
"* '®^**''*! ^® *""' '*" pouvoirs n^ssaires 4 laboone

*°°"'>3m|d^KJf'*'*^> *'""" les causes d'une nature civile, et elle " a le

^°^**''^P8HNP^''^«'' ^«8^et tela moyens qui seront ntfoessairea pour
-effcetuer erm«&«¥ ez^ution les jngements qa'elle poartp ieitdre dans let
aati^TM HiwlitnBrMiMt^Be>lai et la jmtioB en ordottWWikt,' ^, (Sut. B.BT"^

l..'/:
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C, oh. 78, «of. 3 et 6). Et I'.rtiole 21 du Code do Procedure Civile
nou. d.t que loulo pro«5dure odop.<Je qui n'e.t pa. iocompatiblo nyco Ic
d..po«.t.on8 do la loi ou do oo Codo doit fitro ncoucillio ot vdloir. lor^quo
ooCodo no cont.ent.auouno di«poBi(ion pour fuiro vuloir ou mintcnir un droit
partiouhor ou uno ju«to r^SoIamation. JJ'arrivc-t-il pn. fr^qu^mment quo lo

.jogo est nppcW ^ rcndre dcs juRcmonM sur dc» matidrcs qui douiandent dos
coDnaissancoB Routes .pdoinloa ct quo dc* perBonni^. vcr.6c8 dan. ccltaiao. .cionoe.
ou dun* cortam, art., wule.^ pcuvont appr^oier justomint ? Quh fait lo juroalors? II appciro eo. pcrwnnc A .on .ccour., ou «,ttn,ct & lour aipr&itftion^oqm ct plus partiouhdrcmcntdudoiiiuino do lour upAjiaiitg \* '

i.H'^LrrtT*^ "T "
"* P"*'""** ""° '«""»"'"* '>'°'-**™ -P'''«t^» qu'il o.t

inoortip^tcnt 4 jURor (»u quo «» juridlotioo est puremont civilc)7fn«l do la
d^tora,.nat.on do laquello dependent do. droiU q,i tombont «.us /« Lidio.ion
ll« pouMl pa. et no doH-il pa. en r^S/drer, jo no dirai A un cxpertVmriton;mm 4une*utori«tf ccmpdlcnte dun. octte matidro ? A I'^vfiqiio mfii^e que lo
droit canon nou. d^signe con.n,e jugo ordinaire? Jb n'y vois aucin douto
mirtout on- face de. autorit<j8 d<5jA oit<Se. et do notro droit commun. \

Cela j-cst ddjA^aHqui ainn, dan, la oau«. do Lu.«cr oontre ArchUbouIt

u ^'^''"'^'A^V
^^''^^ P" ''" •^"ee. Holland, Day et Smilhl lo 14

juillet 1848, et da^. la cau« de Vaillancourt oontre tafontaine (11 L
Jurist, p. 305) d<5oid)fe par M. lo Juge Polelte.

v
•

v.

Dan. la oau.e de AlVnault contro Hapeman, ddoid«e par M. lo Juge B.Lton n. pa. ptoodd^ par r^renco, niai.on a appeW un do. dignitaire. de I'Bdiri
4 «tabl,r qu,l y atait de\x ompflohement. entrainant la-nuUi« radioaWdu
mariage alor. en quction: o\ la Cour pronon^a, on oon«5quonoo, qu'il <5»ait n„Vet fit d^foBM au partie. ^ preVre re«pectivement la qualit^J do roari et fenin«!
Danaoette dornidre oauw, Ulle quelle 08t rapportie (10 L. 0. Juri8t,l\

137) la quction do la r^ftronce n'a pa. 4t6 jugA, oontradiotoirement, ello ne\
parait pa. avoir <t^ 8oulov6e du tout.

,e"one\

Dan. 1. eauM de Burn et al. centre Fontaine. d<Jold<Je par M. le Juge,Torran,^ le ler do ma, 1872. (4 Rovue Legale p. 163), la quction de r^KrenS
5 . p.. 6i4 -oulevA, non plu..

. Mil. .1 le rapport de oette oat,« e.t oxacM*: ,
^

Cour y aurait d&.d<5 de fait, «.n. quo ccla wit eiprc^ment dit dan. le ju»?
ment, gu an marine entre deux oathollquc ro^nain., autorisi par one lioence, rtc«Wbr^ par un miniatre protctant, ct Kfeai: </ ... ^

,

On a clt< ooBime d<SfinltlTe et fixant la jurUprudenoe, la oauw de Dorionwntro Laurent, jdgAj lo 16 de Janvier 1843, par la Cour du Bane de l#^Reine
en.ppel(17L.O.Jurl.tp.324). I?'.pr4- le rapport, tdqu'ilct fait, nooino Toyon. pag que la quction de ^^fiSrenoe aitM mentionnfe, ni devint U -

Cour de ptemidre instance ni dovant la Co«rtPAppeI. Nou. oon.id<«»n. don*
la quction comme encore oovcrte et attendant une wlutlon de no. tribunaux

w.«
^*'*"?«"*«» partloullirement inaistrf, pour lepouner la d«ai4nde'de ^

rfWrenoe A 1 <»6que catjioliquo, .or lo faH que le manage entn Laramie et la
d«fonderc» auraitM c£\6hr6 par an miniatn piotctaot .or lequel l'<v«qae
•»thoIiqnen'aiiHiit.i.|^ynft j»^^;^Hnn .

'^ ^ "^

Ln oatholiinieii, oomme (el., 9ont, de fait e( de droit, wumi. A la joridiotioa

Unmtt

. ^rf-

t

\

:1:

.W;

-i;!^-
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de leur Mqw pour tout oe qui- eit d« la doctrine et de la diMipHne dtni l«ur
<$gliie. Le fait que par une infVaction h h loide lour <$gliie, ils m prAwnte-
Tiient devaot un minlaire d'uno autre igiise, ne peut paa lea aountralro au
Jugement de Tautorit^J oharg^e de mettre oetta loi en figueur. Le d<lit mflme

^
qui rond un d<flinquant sujel auz peinet do la lol do peut pan «tre la raiaon de
•on affranehiiNnui&t de l'autorit<5 churg<$e de veiller A Tei^Soution de cette j^tm

Lea deux premiera plaidojora de la d^fcndercaae, par olio intituUa diSreaiM «d
i droit, sont rcnvojds .ovcc dApcna. '

„ ^
. Thijudgmiii^tJUonmaftllowi:— '.

* ^ '

" Oonaid^raqt qt^e lea rafaona ou moycns oppos^g A une partie dee wnolusiooa
do la demande en ^ette eauae par la d^fendereaae dans •• premidre d^renae ea
droit aontdea in<>jena d'exoeption 4 la juridiotion de cett« Cour, et i la
juridiotion de I'^v^ue oatholique remain, plut6t que dea raiaoot o'tt mojena de
d^fenae en droit, et^qu'ila ne p^uTont paa faire maintenir oellcHsi

;

"Cohaid<Jrant d'a^leura que pour adjuger aur le mdrite^le la dite pr^tendue

'

defense en droit, la\ Cour doit oonsiddrer oomme admia lea all^u^ft de U
. demande, et sp^oialei^ent que lora de leur mariage /fee deux partiea apparto-

naient k I'Egliie cuth^liqtae romaine et r^idaient depuia plut de aix moia I'uno
dans la paroiaae de M6ntr<5al (du St. Norn de Mario) ot l>utr6 da^ la paroisae
do St. Jaoque^ dans |e diocdse de Montr<$al

; quo los publioatioba dea bana
tnt<5rieure8 au dit m«riage, n'ont pas 6t6 faitea par lea ouriSa dei par^, et
qu'dlea n'ont pas obt^nu de disponae de r<5v«que de Montreal, Male autoiitd;
comp<5tente pour occo^der, dans TEgliso catholiquo, disponae de tollefl publica-
tion«, et quo le dit majriage eat olandestin, et attcint d'un vice, ou empdohemeot

' qui le rendrait radicajemont nul aux joux de la dite ^lise
;

" Considdrant que dans la crojance do oetto dgliso il existe des emp«ohemonts
au manage r^sultan^ de causes autres quo ceilos <5num^r<$c8 dans lea articles
123, 124 et 125 du, Code ' Civil, et quo oes empfichements sopt soumis aux
regies Buivies jusqu'iijii dans la dito <$glise aux t^rmes de I'artiole 127 du Code,
et quo parmi oes eropichements sont ccux invoqu^s par les demandeurs

;

" Consid^rant quejdans la religion oatholique romaine dont le plein, entier et
libtft/exercice es^ rw^nnu par nos lois, le mariage eat un lien apirituel ct
religieux et un aaorement sur lesquels cette Cour Sup^rienre n'a aucune
jundietion,'*aqu'ellenedoit connaitce quo des causes d'uno nature purement

"aid^i-ant que notre loi n'a pas 6tMi le "mariage civil," mala qu'elle
donnf deseffetfl oivils au mariage religieux validenient o41<$br<S par lea cur^s et >

ministtes ri^guli^rem^nt otdom4B suivant les rites de lours ^^lises respeotives, et
autoris^a k tenir dea r^gUtres de baptemes, naissanoes, mari&ges et B<SpultarM;

" Conaid^rant que cette Cour a le pouvoir de r^ftrer 4>l'<5vfique oatholique
romain du diocdse des parties la d<k)i8ion de la question de la validit* ou de la

.nullit<5 du lien spiritud et religieux de leur mariage, pour kprte awir pris
eonnaiisanoe de la cientenee de r«Jv8que sur telle queation, ordonner oe que de
droit quant aux effeta civila rdaultant do la validity? ou de U nnJlitd de tel lien k

-'Oouaidiriut-qnrrspF^ ra-juni^rua«noeW> la aenten'ordeT^Taq"^""
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r^gali^nment pronono^e ct (Itfoidtnf A« i. -.imiL . ,

contre k d^fendlrj??
-\'"«J fond,5e. U Cour

^
wnvoic .v«c dipen.

Trmholme M^alaren d, Taylor, for defendaot. \ «^

T

Ct •!.

Etwu.

SUPERIOR COURT, 1880.

*'«WTRKAL, 30™ JUNE, 1880.

*
' . -

,
No. 8M.

T~Y~^ Oram Jcttx, J.

Dupuy e$ qnal ^t. McVlanaghan.

erwlltor.
"oipwion, to tlw dctrlineM of the^lghu of tbe hjpoVb^wj

.cjcnowledged himself indebted to Jn™«, n 5l i 1f*'
'"'^_ ?*''' *^">°""«.cWledged^imsefMebtedr^^^^^^ ,

- ,

tioa and mortea^e. in . «„™ „P „k^„» "T.flf^° .^'."'•' «»<J«" deed- of obliga-/

he hypothc-'^

I J ubii

Ti,«* -I. -I .1. .

,

""w»uB wara, Jttontreal.

««i »
'

I. . "f^
P'°P^'*^ ""« '» ^''^ V^mon of said Noel iubinville

nlaei „T. ?^1 ''f^"* ''^"'"^« '««'"»« >°«lvent, and S, estatewasplaeed .n the hands of the plaintiff as official assignee. .
^ *

That donng the period in whioh the said Assignee was vested with saM „«w

tim. « -J • 4
^nw^^^rjulj then next, the said premise?, and at the sameUme paid ,n advance to the said JubinvUle the rent for the first ten montlirup
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Si !^K K V*'*!f*^l'®^"'
""'»"'^'"« to $271.00, wmI i,.olj,Ja.l th« period tV,IMti«Mh.n. which .ho pUiotiff ol,.imoJ r«ot fn,« 0,, dofondanU *l»o Uwa l)r«„a fl, S

„ ^
dl«mi».«| of pLintir^ notion. % *

••,
^iw "MO prajod fo, th«

l'l..iutiff r.pliod that the effect of tifo f«u«, «, -fbr 4. tho InioU,^
corned wa, moroly « covenant to allow the defendant to uw and ocunj the nr.m.«r., in wh.oh rcpeoc the a«.i«nee carried out the confr w,t. but the ownor^p
Of .he property became mtod in plaintiff i. hi, quality of -i^neo to .Id

. ^ J«bn...ll„'H ctato. and as an nccc^ory of ,uoh ownor,hip .he ri«ht to enl ^•..d property and the revenue, thereof for tha benefit of the creditor, of « idt tato of wh.ch ngli the plaintiff could not be and wa. not deprived by h,

^
.II.>«0d paynent by delb|d»«t in advance, which payment, if made, w.a atICdantHown n.nk and perflTand aubjcct to the oondWion of tho ».|d Jubinvilio'.

.
cont.nu.ng to bo the owner .f said property and having the ri«ht to .How ,h.

; .
'

'—-
^"'""J""^]" «•« ^''« ••«"'. and the alleged payment in advance bccan.0 and walby the «.d .n«,lvency of Jubinville of no force or effc-ct a. regard, tho plui„,if•Dd the crod.tor, of 8a,doatafc. and could not affect the riaht of plaintiff u, recover

'^

ZtlT
^"'"' '^"""^ "^^''^ ^''^ ^""^^ "°" ^"*''^ "^' '*•'' M>-

*„5f"J;/7^ ur »"7, Wji,W„W«..«<5g^}.,„tdo Vaadroull.do„nc»
*a.l au ddfcndeur McOlanaghan, partie d'uo immcublo portant No. 877 au pUa

.cadaatraIdaquartier8t.Anto.ne. Cobailestfaitpour de« an. ct di« moiHrJ.
ler ju.llot 1878, au ler mai 1879. 10 moi., ct onsui.o du ler mai 187« au Iw""' ^f;-2an8. Ixloyorcon»onu«tde|27parmoi.pourl^

„ol|
et fJ8. 17 pour chaque rooia dca doui anndc. suivantcs. Le propridtairo Ji,4w.

MvoirW?©"'*'
*" *""' ""*' "'^" '* ^""'"* ''" '*'^" '*" P"""" '*'* ""»'^

faimL""*'""*
°'"^'' '" '^^ '''*^' *®^®' Jubinville. le propridtaire, est mi, «,

Lorii J« bail, la p«,pri^t<S louA, <tait hypoth^qutfe i. diver, or^anclor. .Jtranger..
(1 un r<S8.dant en Angleterre, et deux autre, en Koowe) p6ur une «>D>mo «! ^

cAlant U valeur r^ello du dit immeuble.

,
' ^ I-fiJ^lanvier 1879, le .yndio ayant vendu cotte propri<S.<$, olle ne rapport.

•B eflbt qu une mmme in.uffiMnte pour payer le. crdancicr. hypoth^oalrc. A
nut .1 reste dO environ 13000.

^t~ »

»

Afia de couvrir partiellcraent ce deficit ce. cr<Jancier« m font aatori»r i
proc<Sdcrau nona du .yndio au failli J«i.n»*7fe. centre lolooataire McCIanaghao.

-pourrfolajnerle paiemoni du loyer de la propi^i^.i en queatioD pendant leaft
«M>« <5couW.depu..IafailIitej«,^.u ler fiSvrier .uivant. «voir du ler..p.
tembre 1878 au ler Wvrier 1879. ' ^

^
Le loeatalhj plaide le paiement qu'il . fait au propritftaire Jubinville lor. du.DiUpour Ie.d.x moiaA eourirnlor^alM;;uantque le. 5 moi. i^lam«i fpot

pjrtw de oeuxqu ,1 a «,a,i p.y<5. «u propfWtai™. et qu'en eoD»«quenee UM
iiWrtf et ne pent fltre forotf de payer de nouveau. -^
Le demandear *w,ualit.J rdpond que le bail invoqud n'<Stait qo'ane ^.impie»JfT"S * " ^'i^""

propri6taire de permettre an looataire d'oceuper I'iminca-
blebadW, m.u que h prepri.it< dadU iameuhlft .ymi ynnA .n drmandnnr

.#'
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H"»«<. pr U fklllit* du pmprWt.!r«. I« droit do Jouir «t d'ocoapw I. dil 1. d.»--b.« .oc^udu d.udc;.p,^^ r;;;n:r: ;;r^^^^^
d.ar, ct le p,I.„,e„t du loyer. par .nticlpaUoo. . iU f.i, .u. rX H N U d„

mi,
«"«noi«ri du propriiuire fuilli

pouT.nt modifiT «), quoi qu, « «>it l'.pplio,.ion d« pripcip*.

"**"••*.

It'"
P"\''" ^^''""^""' "•' '"'*'"* ''*rt. 2129 aa 0. 0, qui

^

P" Mt,o,pat.on, »• pout «tr. oppo«J, A »n ti^^acquireur .^1

,

" »?w designation do I'immeiiblo." •
^

\ ^

qS^UnrdrjJ;.iZ ? "^'^:'' tier,-.cqu<$r«ur, il o,t indent q«, I.

lo.^l^T^'r't"'"'' - «^-»r".*
de-^roiu .atdrie£«VceuKda

d«Tr„p ijfriofr "T ^"f"'
""'""' '*'""•*' «'

" -»»' •» po-s^

a- bail. .'SX T.^,r; i " *""• ^' '*'"''*^«'««1««» '• l«»t.i«, en mta

iw .^ttllTJT'" ~-«"«"«"«'i'0itd«cr*Cierbyi:^

-iTdeLlLtL^^'^' '* "• P*"* '"'"P*^'' * *o«» ^'ioeinent. quo i ik

... Jr/:-i'' ^""'^ <>" Propri^tai,,. Cet.n.^t..e.t ne oe,» dooa»iw inygqBtf anmno wfam ua dtejt rf,i Hn««^w-^^- ™ " - -^^^ """^

'..!

:/

.«

?,.-=,

^'V.'
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Dapv*. q.d. Lnposuion du d^fendeur qui a pay^ d'avun<Jo 10 moh de loyer, est done ws-A.li«^l.«lh«». viB des ordanciers hypothdoaires, simplemc.t celle d'un cr6anoi6r chirographaiw'
qfai a avancd de TargcDt saDs prendre de garanties pour s'en assurer le rembonr

• ,.<. tetacnt. !
Dans COS circonstanccs, TaotJon 6taiA prise par Ics crdancYers liypothdcaircs ounom du >yndio, mais dans ieur propre intdrSt, je suis d'avis que le paiem'ent

anlicip^ de loyer qtie le ddfondeur a fait iniprudoaimeni ne peut Ieur 6tre qppos^
Le defendeur aura son recours contre la faiilite comme creancier ohiroffra-

phaire, pour ce qu'il a payd.au failli, mais il ne peut jouir de rinimcuble hypo-
, thdqudau detriment deceui a qui iUtait engagd pour plus que sa valeur.

Le demandeur ds-qualite, doit done avoir jugement poUr la somme demandde
• Autoritds

:

, ,

'

• 2gy°«3 AubryotRau,§286,p.427,430, 434 ; tcxte et notes, 21, 22, 25,

^ Eevue Crjt. 4e Legislation, 1854, Ire partie, p. 160 'et suiv., art. de Paul
Pont, p. 164. 1^ .

'^'

ActedeiailHle, sec. 16. * '

"!

''

C.C. 1639,1663, 1664, 2090, 2128; 212,9. "
.

Troplong, Louage Nos. 539, 540.
-' '

\ "
> i ^ > M ,

NoTE.-Nou^n'avons pas I'article 684 du C. de Proced. fran^ais ; au con-

T '
' I ^ -^X"""®

""* "***" **""* '« *«'"' 'este en possession jusqu'a I'adjudioation : C. P.
. C 645. /

,/
i Neanmoins dans Fespece, la faiilite a transmis la propridtd immddiatement
' ausyndie. Doncle locataire n'a plus droit de jouir sans payer.

.
The following is the judgment of the Court

:

"^

" La Cour, etc.

"

. '{ Consi(Jdrant que le demandeuf is-qualitd de syfldic duement nomm« k Noel
J ubmville, failh, ci-devant ndgociant de Vaudreuil, et propridtaire de I'immeuble
ci-aprds d^crit savoir reclame du defendeur la somme de $135 pour

. cinq mois de loyer de piM-tie du dit immeuble, du premier septembre 1878 au
"^ premier fevrier 1879, il raison-de $27 par mois, le dit immeuble loud a\i

ddfendeur par le dit failli le 27 juin 1878, et d6nt"la propridtd a passd par
operation de la loi d^ faUlite au dit demandeur dsKjualitd dds le moment de

la taillite du dit propi^Jetaire, savoir le '10 aoftt 1878
;~^ Considdrant que';ia dite^aetion a etd ainsi prise au nom du demandeur ^^

quahtd par James Clydiet^al., en Ieur qualite de or^aneiers ayant hypothd-
ques duement insBrites sur I'immeuble sus-ddcrit, en vertu d'une autorisation
epdoiale^i eux donn^e k cette fin, conformement aux dispositions de la loi defail-

'

lite
;
lea dits cr^aneiers alleguaftt que I'immeuble sus-deoritTSffec(;d k Ieur garantie

a dtd vendu par le syndic ^t n'a rapporte qu'uno somme bsuffisante pdur'
payer leurs hypothiques, et qui les laisse k ddoQui.ert d'une somme de $3000
«t que le ddfendeur, comme locataire*et ocoiipant du dit immeuble pendant
tepdnode susdite, est tenu d'-en payer la jouissance et occupatioa

;

" Considdrant que le ddfendeur ujaide en rdponse 4 cette action que par le bail
que le failli JubinvUle lui a consenti du dit immeuble le 27 juin 1878, il a M6
woonpii que lui, lo° ddfendeur, avajt pay4 d'avannfi au propritftair».^bHiviUo

11^

r
W

':h;-
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tout le lover k Coheir de la date An d.'f KoH . , "" "

,, foi»j
''"""^^''^^'^^^^ P»y«"«'»fime foyer uneseo^^^^

pour effet de dLn«er le ^-gll cdur d'Tl"
" "^ »>ypotb^caire, aurait

"ConBid^rantquelelo^afaire^auZ^^^^^

quienpajeleloyerdwSoLlntr^^
-entant la somme deCrravanl !?'"' '**"'' »"""^^ «<» i<>«i*a'^ reprJS- .

cr^anciers d^a inserlt, dans lels ^S^S^; Sl^r^ST'" '1 '

nepe«tvejuren«,„co«rsavee ceuxquileprimer- l^f*" ^^

" Coh^id^^nt au contraire nnA Ia <i^a.»j- '

Milt. d« p^pritoire. „„!1 t ",'^'°°'°' ''' '""'• '»"" •""' >•

^.^^. M pH.„^, ..«.H„»imx.:rs;
•y" Vul>rticle2b90duCode€ivil-

'

\

^^-^2^^icMm.;3..pp„,™,.,.„.^^ ;

ter da 27 man 1879 ,„„rT • x*
""" "'"*'' *^«<' int^rfit 4 comp- -

trait. 4 MeZlt^u' Sit wT'""' 'T''" P*''""^"*' «' '*« <^^I«°» ^i- * '

d^uaUt^^ '
^"*' ^''^^^"Po^" & Abbott, a^tB du demodeur -.

'
Mlou, Tait, Wotkerspoon^AmuJ^^.

J^gmcnt for pWntifl:

i>oA«-/y,fe2>e,Aer<y, for defendant. ^ .

w

'*•?

-'%'



S48

1^

.. i'

'U.

-t
COUR DV BANO DE LA RBINB; 18W.

CODB DU BANC DB LA BEINB, 1877~~~7~"

> ,

MONTREAL, 16 JUIX 1877. u

Cfanim DoaioN, J. C, Monk, J.. lUmAt. J., SA^BoBN,y.;T.«8«., j.

No. 182.

PKANOOIS XAVIER OARKAU,

, ;
{DmandeuT »n Cow die prtmUr* inttanee),

wt .App«t«Tj

- .

'

OHARLBS OARBAU, • "

-
. ^^/'"^^rmCourJtprmartitulanet),

"
'

'

'
-

•'' ,'',
' - • ' ' .

on . iti pwtie. .
"^ g^ '

"•'»"*'•'• •«"»». •• n-cWoa da oontr»t*n<io,i

V,

i-'actiondudemandeur appelant est inte'At^ew^ A5fendeHrB: Charles
'

Gareau. rint.»6,etJules-Napol6on-Adolphe Mackay. Ce dernier „ 'a paspa^Lobjetdelil demande estdefaire annular, pour cause de simulaL (J d.fraudMeuxactesdevente passes, IW, lo Ift novembre 1861. et consent! pa

!,lrt^ *; ^f*°'^'"f
^'''^'^' »'»«*'«. coHBenti le 23 ft rierTscTpar ed^fendeur Mackay, a I'intinid Charles Gareau ' ^

II est al%u« dans la declaration en cette dause, que le 15 novembre 1861rappelant dtait en .tat de deconfiture con.pIete et aJlu^ent inca^bl de y^

2;^::z;^^r'"^'^^"'^^^'-'-"
qu'un>n.e«biesitu. z^zu

Pour sauver du naufrage ce der*nier debris de sa fortune, il s'entend avec le^fendeur Mackay, son beau^/rere, ^mm^fU; ,,,^i,„, ^ ^^^^ ^^ ^^^^^^moyen pecun.a,re,pour lu. passer sa pi-opri.t^, .fin de la inettr» 4 I'abri d«spojirsmtes de ses ortfanciere.
v»i»wriaes

Mackay achate le dit immeuble pour et moyennant une sommc de $1671 ou'ilpromet payer aUx crianciers ajant hypoth&que sur cette propri.t6.

'

II etait oependant formellement entendu et oonVto^u entre lappelant et Mac-kay, que cette vente n'^tait que simuWe et faite dans le seul buide soustraire
cet .n,meuble aux poursuites des cr<5anciers di. I'flppelant, et qu'aossitot que

r;;r,. t'lTK ^'l 'V'^^''''
Mackay lui remettrait sa propril

Tn^,.
??"''•'"

? r ''^""'^ P"**"* hjpothdque sur rimoieuble en
question, fait sa.8.r oct .mmcubK Mackay intervieot alon, et produit 41'enooii.
tre de cette saisie, une opposition fondle sur son titre du 15 novembre 1861

i i"f
qu. c^naissait parfeitement I'entent^i exUtalt entre I'appelwt

deZSri '."" 'T' *"' ^"^^ ^'''^^' ^»^' simuMetfrtuduleux,etU
demande lannulation de cet aote.

,
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P-io comp,.„t. i, ,e decide l^^r^CZT^^'^'"^^'^'' •»«'" ^^
inalo do 1600. Cctto vente 08 IZZ^ f

•n.cuW,^^Hiur uno Bomme nom-

lidi.6 do son note d4q«i ttn ct1 T 'T ''"'""''•* ~"^''^''«« d« I'inva-

'•intin.d, qu'iTse fait donnor 1 co det.er „„1 "m
^^ '" ''"'° ^"^ '"^ ^''''« *

poursuitcH qui pourraiont 6tro^.^s tutTItro M 1 ?'"""i'"""'
'^"^'^ ^««^

.p>.nt dans ea dite aotion
**°"'*'"«''^>' <!«' » jratiqu^ Ja fraude dont

jjj
ae

^

4o. Parccqueles allegations de la d^laration n«j^ .
®

iin d autres tennos, continue I'intim^j u jx i ..^T"'' ^ '^<'*»*"» '^^ooatoire.*

de la Rcino. . «^ ^ * * unaiiiimt<J par la Cour du fiano *
Autorit&del'appelanl:-- "*^ %?

.
Chardon, Dol ct Eraudo, t. 2. No 47. «n. *

' ^ '

"rcnai8sante.quecellede sayoir si un d.M«o„f«.? T '^"'***'" "»"» «« 4-
;;

do nullit. racte auquol il a parti";" '^ ^^'^^ -' --ble . a^or ^ 1
'junaconsultcs, et la jurisprudTnce des Ji^T^ ^ «"'«'^^e'8c entrp le.

iftia. «o. w: .. Uno promidre r^fe 4 laquS

Oanw
ct

Qanaa.

i;

m

a

lenonsneoonniiasoiwqa'unft



2S0 COUR bu BANC DE LA HEINE, 1877.

OarcM
ot

Guwu.

.'*

/^'

•jU#

<>v

.*••

•?'

" Boulc eiception, eat qu'4 Vizard mtme dei eontraetantt, la simulation cmI une
" cause de nnlliti radicate; et que chacun d'eux est recevabU d Pattaguer
" CONTRE OF.LUI Q0I VEPT 00N80MMER LA FRAUDR PBOJMM, OU s'm appro.
"priirlesefetsparuneseconde/raude

-v

" Sans douto oelui qui, pour d^aofi^ir k la loi, a fait nn oontrat franduleO;
<'e8t bl&oiable; mais est-ce un motif raisonnahle de se refuser d Vmtmdrt
" lorsque le remord, ou I« regreti. 1«^ determine d en demander la destrootion ?
" EsT-IL'pLUS MORAL D« SATISFAIBB LE COMPLlOE QUI PEBSI8TE DANS 8A
« F«AUDB ET DE PUNIR GELITI QWI SE REPENT, BN LAI8SANT 8A DBPODILM
" A CELUI QUI EST INVARlABLKHENT PERVKBsT" *

ArrSts confirmant I'opinion de Ghardon^—

-

*

, : ;,;

Journardu Palais, 1851, partie 2me, p. 641, jug« : " Queja parUe qui a em-
« pruntd la forme d'un contrat dans une intention frauduleuse, notamment pour
«,80U8traire ses bions aux pAirsuitesde ses crdanciers, «< recwoftfe d «» cypoier
*' la simulation a Vautre partie quiprittnd se primhir du dontrat." ^

La lueme doctrine a auasi 6t6 consapitee par les arrdts suiyants

:

Journal du Palais, 1827-28,'»p. 1188, dolmar, 19 fiy. 182a .

Ibid : 1 830-31, p. 9U, Grenoble, 4 d^c. 1830.
«. 1831-32, p. 101, Lyon, 4 aoiit 1881.-

"
,

" " p. 133, Cassation, 16 aoftt 1831.
' / .-'4

" 1851, 2me partie, p. 541, Limoges, 28'nov. 1849.
Sirey, 1828-30, 2nie partie, p. 162, Bordeaux, 29 nov. 1828.
C. C. Bi C., Arts. 989 et 990; <3! Nap.,.Arti. 1131 et 1133. M
Autoritds de J'intim^ :

—

Axiomes du droit remain po*r justifier le jjigement dont se plaint I'appelant.

^ Apborifime de droit] Fons., No. 131, Nemini/raus sua patrocinari debet.
L^. penult., Cod. (^e ;«(/a<.

«

No. 135, Nemo videtur /raudare eos qii seiunt et eontenHunt. Leg. 146, §
dereg:jun.

, j, ^ , \

Sciens non /raudatur, m Qoifroy. i.

No. 136, Nemo auditur propriam turpitudinem allegans. Godfrey ad kg,,
bjOod. de serv. ping. dat.

Cet auteur ajoute
:
" Celui qui a partioip«5 k la simulation d'un aote, nepent*

*' all^guer cette simulation pour le faire anniiler. Personne ne peut aliiguer sa
«' propre turpitud^ajors surtout qu'un^ pareiUe aU^ation tendrait k pr^hidicier
*' k un tiers."

Chardon, Traits de la Fraude, vol. 3, No.'^410, drt:—
" En un mot, lorsque les contraotants sont %alement coupables, la position

«de celui qui poss^e, dit la loi 8, est la meilleure, non en droit, mais en fait,

" puisque quelque soit la .position danilaquelle leur pervermt^ies.ait plae&, la

" JUSTICE LE8 REPOUSSE SANS VOULOIR KCOUTER MI L'uN NI L'A#*BB."
Ibid

:
volt ler.; No. 16 :

" Bnfin, une oinquieme oiroonstance est reqnise, il

" faut qu'il n'y ait eu dol que de la part d'un des contraotants " Une
loi romaine a pr^vu ce cas :

" ^t duo doh malo /ecerint, invicem dedolotm
** agent. Loi 36. § <fe <foto."

-
,

V

,*.

'f^' i

':-J^:!h
.«.:'-.

*

.*»-

1**^^°

>^>-.
^•"; '

' '
•

'",.'' . r- -t^.
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Ibi^, vol. 3, No. 1417. ' ' ,' ' \ %

>
- ,•'.... '*"".., , J-.

JugemeDtdelaC. S^oonfirmrf.

QarMn

. k
' %*»

r •
^'«' C/Miinc^ pour riDtimrf. ' <.

'•

\
-

•Saiiuthim, tha
'~ tb*t he Munot

, . .
.. - -y_w

tJoUBT OF REVIEW, J880.

'
;
*">^RBAL. ?Oth JUNE, 1«80.

' -^ No. 14»3.^ • 1
*

.

;''-''--• • -^ '

.

W not bring or defend a md Mtlon («/to«^Z,^« " 1^ *^' '° «°>«'«np«*^ mliof^.
rtor. y« be c« bring o,Sd iT'«J:"^!^;^^S?**'"'

r^o* o"«. cnr-

The defendant pefftioned to quwh tlie caSaB for \h. 4Wi • ^

««M Mto. 322 Wd 323>frte.«^ W*i
° '" "'^•Iwfcr, lud •

^l—a.
t .1*

'i«

%-'::
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W^i^

Oagm Jetm, J., prdi|oainoid£;tho judgment of the Court,

riv^^Po^ Lo 8 qpCit 187^, le deiBi|[|i|afcQ i|^iida an ohovul lii d^fendour, pour an*

^ somnu} do 850. - '^HBI^'' ''

< )f Lc 30 ootobre 1679, le deniimir a' fait orrdter'le d^fondeur sur capinn pour
cctto soniniio dc $50, l>lId<!!Uiii>t( qtfo'lo d«S^>ndcur rccelait «csJbions ct lea ovuit

|Mu>trait8 aux poursijitcs du iipinimdcur wn crdaocior. ||^P Ln^preuvo «5tablit li'und' Di|tiidiv p<JreHiptoiro. lo fai^o la vpnto ot pelui du
^

i \f rcccl du ohpval en qijitfption qa(i?ic|dcuiandcur a^^t ossay||lo saisir los jouffii prd-

*'

.• ;,'\ • cidcnis. :'';,;.• •
'-^iy;; \ . fl . 'Ml''

'

.' f «», I

:^'^\ 11 DO pcutdoDd jT^voir d&iqucBtioA di^nt^nuz fliitKi^o la cau|lk; .m^s le'^l
* dtffondcur dllAgifc q^.lprs dc ra<Ant de co Wvni i] <tait itkueur ct quf^ji^ite *"

'
. ; ; ton ()Wlgntion est uaj4; "

,
,

'

'. J '

;, ^^-^ ;3&
r "•:. '; Cctto pr^tentich nj|^iii Roiitenablo. h'inoapaeiti'ivi^f^l^r ^tanl^iie

« 1«L le'r^sultat do cette" inci<|S(idi^ n'csb pitl^uis^e

ini^i"}! ,ii* pcut\il^ l&«k "Jlitn^fi%Utuitu/m

ep sa favour ct tioq

:!ltiineur tie peut

tanguam miitor,

ir no Buffit don

idldgue et prouve qit'il Afikf,9IMik
";':, Cette pr^tentiQD dii d^ftilM^^/di

Mais une qufl»tioa p\^^'^' *-'" '^'

p rinvpquer fonn'elldmcnl/A^

icisttin de CO tribwT

orit*, iU^^ encor<i <^^

le d^fcndear, saibft

»3- -T«jjc^ ««o~ir—-arr-'*' 9*** I'imposent "A U

'Le^fendcur 6tait 3Syea*"iio^|ipato^.ter8 clo|'aclriit du chewJ en qucstfon,

^tettMre mineur mjAxvA'hniji^ka^mait^pijH^ manage. * '<

'*!

» 1 rl
'' (^'^*"^R!"!^

poH|ipaivi, ppH^^^t^i- 6n miiDt, ma I'osiustancO du ourateut^>

^
-»

I
i^i'

•'
*^''®"^^fli|^'^^****^

"*<* P"*!" ^^^^ serleusc :« cqwodant' I'art. 320 da 0.
'

:«r •>
^1 , 'f pvipi^it foai^^^Jff? argumefaia cmtrario^^ uKifr r£p«tape jl ^tte ques(ibD.

' '

; 1 I ^ ^^* P^^^v'^^^lllNi^ro <^e le mineur/^mancli)^ ne pcuUintenter oa'

> li iv I ^ I

ji^'enofrea une Wtid^^npi<»4i;/ie»v! sans I'assista^ee do ^.•urateur,.n-faut dpno
'/'

i lli
-i f!?nclare, qu'il peut^tPlectt^ assistiuce r6pondrea mV€ecl*m<mobiiiire oomm^

I- f s — ; lapr^sente. * ."^' '. - . . . .

ii^.i

* f

^5
;;; Et piiisqae k ddfertdfltW n'a Jnvoqu^ ni la Utkm en veHu de I'art' 1062. da

r ,. ' 7 ^ 1 ' <|^ P'* ^^%P'**|t^'^* •^''l^j"*^* "®" pbligatipOn vc|rtu de l>rt. 322, i) esti

ife' v^
t. ^^iV » >^ ' JudgincntofS.C. confirm^ .'

|fjat«afXa«cta^^ailitJflF: .;. .^ .^ ^
I4«7f<£; £avtp2e<Mj|br defendant. . ^. -f :i "

%.

\..t
> «

",j^ -y-
I'

am^

V'
\

'.^^y ,«'
'

1
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COUfi SUPERIEUI^E, 1880.

MQNTRKAL, 30 JDIW 1880;^

Coram Jiitr, J.

"' No. 492.

T«. Renatid, & Morin, opposante.

iP--

f^-

^!^Klf^1^ T'"'^*^*? P" "" °«»trat de mariago en date
}^ «^,»«»1 Wfe ahypoth^que s«rl'im«euble aaisi pour le pa.W

|,|or an, et potir 14 jouissanoo d'un appartement dans 1»

li.;r^ -aA"^
"ftmeuble. Elle demande, en consequence, que laheu cfu 4 I^charge des diloite q^>.lui sent aftiBi garantl

^
fl jv J •

— *" '^ 4«Wiai sent ainsi garantis.

^^irTV"!''*' "^*'' 0PP0«ttiab, httendu que £ fenime par I'acte

I dobl,gat.oh ,ur lequel repose la cr^ance du demandeur a cdd^ priorifrd'hvt

i
thSque pour le paieuic^'lAle cette or^nce -

^^

fci«Tr.2"r: '" "'*''

r"""^'''"
^"^'''"^ - oautionncment enp|tTCur de son man, et que par consequent elle est nulle

WBJ^ d^4 maintenu, dans Irf ,,,ti^ de Hague <fe (ife^^^eau «< la Sociiti de^W«cno„ J/o„,«.»„.7 „ conforn.eme.^ i ce qui .n.e paraitfitre lajurtr^l^

l^veurdu creancer de son mari, non-seulement a son dou^ire mais encor7A\^s Kupoikccaire. qu'elle poss^de sur les biens du m^'que ees d "utothecaires garant.sscnt le remboursement de ses deniers dotaux ou .u^
^*PM«g«8 stipules en son contrat' de mari»o-*. P»t*„ j . • , ,.

^ods^quent .h, droits dont U es^q^^Zi-eS^ ^^T ''''''''''^
«lS?^tl'Zt*"*' t^-'P"* ^J'oPP^-nteqae la presente cause offi. avec.WlteB qu. on ete deja jugees cette difference que, dans les espdces precedentT

^^'S« ^ ll^f
^ ^"' * ""'"° P"" '*'»*^^"«

»« l^gislat^a permis la renon!& 1 « """T"'
'" ''•*""' *«' 'i"^ ««"« renonciation pent soZt^^^.#r4 -onjproBt par I'avantage ,«i pent en resulter pour la LmZute

,^Mfa que a femme separee de bien;;e p^t jamais avoir kmJ^ZT^
I

J |» renonciation constitue toujours une perte sans espoir
* ^ '

iSr "'^""" ''"^ ^"'"^ ^"'"^ •* ndsonnemenVje.ne trpu

»di8positio%8ar lesquelles notre droit jmmS^mmtmM^
-nj, qq^elle pent etre teritee'de pwml^^jour somi«ri,3t

,

C<^te Vell^ien, et les auftu*qui oreerit,«.^Sfe^;^
ia^d«t.net.on entre la femme colmune et la femri^pai^'de^Zu!!

qne la loi a yulu, ga ete d'emn^her '^ - • . — "^P*"^ «« W«i«,W

/

Cggberjft-finuao da^^^<». ymf^fr

r

^ce q«. ne cpnstitue pas u.|»biigution nelui est pas defendu C'estpo«:
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SUPKRrOR COURT, 1880.

.11.

\/-'

-^——/<

—

-—

Buoklej et Brunclle (Coar d'AppaJ). '
I

M«i«ooinme U fammt nts'oblig. PM «n faiiint wmji. d. gti droit. J h.

e^. qu*
1
o« tro»« oo«Ut<e, •« 6, ,oI., d^ V.^aJte. d, Pothicr p^ ^^.^

FX,&mMm,'pourl>ppoi,nt.. V' Opp^ftion renvoyrf.. x

ilrcAainAatt/i «ft Ai,W, p^urja dtmand.ur-conUtUnt

«;

Hkp

SUPBRIOK COURT, 1880.

MONTRBAL, Wn #CK«, Wao._
'

Coram JitTi, J, "

. / \ Ko. 16T1.

<7orw w, /)/um»ioBrf,"A/>r«»iOTonrf, Oppt.

-1. That lh(, right itlilfb, .ndtr wt.m of tb« CWil Cod.. MwodwU h.r. of r«itt.lo,

, T,Z /h* '"^r**"""^""""'
d««=e..d..,U.i,, right ofs«<;o«„.<,nortah7rS.o

J. Th.t .ueb propertr mo U lelMd for tb« debtf of th*«,ooM.<oa of th« don*. ^
. y Tb. notwltb.UodlDg th«t tha boBefiala,, heir i. uod.r .rt. 671 C C oh««d 1th «-

• tdmintetratlon of tb. .4t.t«, aer.rtbeiM* b« mtr b« ttt«l dlrioUr .n2 .tl*^^ *^
«.. .a«>MMo. .tt«h«J b, My creditor b.,tng i. wwttoli uS' '''•'•'•^f'

^
J«TT.,X--.L. 21 Mptembre 1867, M, la z\^ Dmmaiaiid ,"

f«it don.-
,

tioD 4 sau^fiU W^/«aw.d'un imrMouble «tu6 dans 1» paroiaw da Notre-Dam.
du MoiiUCarmel (Dist. Troi« Jliv.),

.

Le 21 .«at 1876, M? JFi«i,m A Drummonrf est m\k irUt^ et ««.Uiuer d'eufant. JT^r
Sm frorat.et Miu», «t sa mdre ont,rea9nc4 4 la sucoession pvemoot et siia-'

planiont.

,
8oa pAre, au oontraire, a aooeptd, mais lom Wfi^fioe d'inventaire
En aa qaaiite d'h<ritier b<arffioiai», TM. U/uge Drummond a ^t^ poursurVl

par la demand«r«9se, pour an* dette de ton fil,, et oondamn* 4 la pajer .ur aa ^
prepre oonfesaioo. ' „

^ En «ecu£ion de c^jusement,!* damai^deresie a fait siiuir rim-neubloti^ M
Drummond, per,, arait donne i .on BU. M. Drani^ond .'oppose 4 oette aaisie*
•llegaant:

,^

'

"
*
^^^ /•'"'"•"'*'• " ^^''^^'on loi «pparttent en trortu d'l, droit de retour en

faTeur de 1 asoenditntrdttnatoar, reooanu par I'art. 639 du 0. 0. ; qua par eon-

,

rtquent il en eat per.a»w«fc«e»ne propriitaire, et qua, oet imiiaubJe no peat
,

«tre eaisi pour lea dettea de la Sttoaeaaion de Bon fill.

Kt ropposaot invoqne aa soatien difte pretention, I'art. 672 d« C qui dit
-^Thoritier bda^Baiaire ne pewt 8tre contraint .vr ,« 6»W >rw»wfo

^

^-apr^^lVoHUt^ e. demeure de presenter aon ooupte, et faate d'arair
*

,Mtiafait;4 cette obligwi«n.
"

-! , ,

» W)i»i« que oet^tentfott de i'oppoaant loit bi.« f««^i. <'

S'



"%-^ flUPBRlOR COURT, I88(h 2S5'

« £m droit «la retoar ^ubli en favMir a. i» » • j \ '
—~~

'—

-

'^lon, Connie Td^it ^„?,etordr"
'""^ '^'"^ ""•'-^<«X

».»n au. obllg,tion. que cetto quality imT^ i, I?'?
'* P" "'^ " «•»

comme un •i^»o«our ordinaire flW^^^: ^^*^ ^^'"'o^nMe. dettea/

«.mn,o dan, l-eapibe .otuol e I „' airlt; .T' ""^^ «*«. ^'moio. ,«V

iH:
, .

«'»o«"«0<»dinrentaire? L'art 671 noua le

. !«>.). mundLre d«, IrfS^ . . " '"*'"'"""•••"' > i. .»0«a.

OraMMa4.

iiitt de I'li^ritiof b^n^ficiaire.

yiSxDemolorobe.JJo. 228 i
*

,

"
' , 4 V^* '

^Bilhard. Bdn^rd'Inr, No«. 69, 6l,^t;. • -v. " '^ ^ .-
"^

'
.

daiJodiifth,!! Vi.._ii- .? ''**'" •*" droit.de wtsSgiyri^ par I'artick 630

. « r • "7 •••?WSIP*»«» or<aiiM»r« de U ji^teioa do dit

^

igi^

Y- !«»..

t
,:s:^
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.»:

CMm

OnaMODd.

"''
i

.-^•'

.^"l:/;- P"*"""'"'^
"« P""'"* f«5r« '«n«tro l«a bi«ii pcmonne!« da ditMri

tier Mo6aoi.,ropouH«a dcttcH de I. dito .uo««|«, k «i«i« da dU i„n,,uWe p,r

" CoMid<Jrant quo |« dfolt do rotour rooonntt p.r IVrtiole 630 du Oodo V\M
con.t>trf^o «n vrfritablo ordro do .uo<««ion tou^^|^,^i,

j ;'^'
1 «oondant.don«tcur qui .'on pr^v.ut «U, 'JM|^HKrobl.>tion7,„^„'
.«coo«««r ou h6uim ordinairo, ot quo HjHHMWI^udlliH e„ Jt^ d.« drou do n-tour, le «ont par lo donateujmaWn!!; ot oon .«tr,mon|

Coi.Hid,5rant, on .oon«5quenoe, (jutf |Qltaoublo ..hi „'e«l p., un Wen L
•oijneJ A 1 oppoiant, maia an bi<;n do IjHucooMion du dit feu William D Dra

'

mond reoueiir. par I'o^poaant oooiW tol eh yertu du droit de ftm^nce A Z
acoord<5 commo dooateur sur tou» leii^utrca b^Sritiera du "'

| ililil^llfc'
" CoD.id<Jrant que I'effot du |>^D<Sfioo i^'invenuiro oht^nv'^0f!!!!!Srt\

^r«l-Jt,e d-omp^her l.co„r««oVd,cetia.n.eablodo la auccern aZT. ^r^por«6nneb do
1 oppoaanf, et «, )^t o^pficher loa «A™«o« do la auLaioD d^poyuivro I exc<c«t.on do !o0g,r<Sance8 aur loabu4 do iT^o ««coe8.ion

j ^^^' ^ oonl^^i Jito opposition faiti pi les demandoura etwrivoie la due oppoaitioB^eb ail»lnH."
'

""•»«ouraci

Kitchie iSf RUfhit, Cot pfainllff.'

e. U. Picks, Q.C, iRJr opposanf.

I OppAaitioQ diamiaaed.

ai

"COURT OF REVIEW. 1874.

V „ M''r"^AL;82||| 06TO5EB, 1874. ^

,^e ilfo/wn« Ji,„4 Tit iHeJKinn.

Bii an

JoHwJ.-^he defendant. McMii,*^
.;H>«eW«m. and on tl^<|^28th of Au|uat, h^pSnfed for hii-Jfelirge on'
le ground ^f.n8»ffio.oooj^ in law of the affidavit, alB that petjtio. ^SLw >

„tT?X'°?,
'^'^^"^'^ September, he petjtion^^ ofth. grJ^nhemtmth of th, allegafona in the affidaTit,..M«pon tiJ^^ondAU^jfEgm^D*

r aTajI^
^*'^ ^P*«">»'er..^ua8hing the^ and ord|§W.eirilo rf

the drfenda4fionte»tod,. Thi5„ l«.t judgmM' is nowl|r#.n4 the
"

plaintiff who oonteste^ i^tfti*! for di80h;,g<be|re the ^o blr urg«il»£or«^t, ^hat^ueatid^of law being disposed of by ti&t order, and
.-- ->.^Ution ^^ntesting^ the 1^ oharwter oraaffioiepoy of the affidi^:

•4*1*:* >

.l,j»'
-TSi*'

<|;i^-"
.4. .-^

:^^^

?*»; *r'



COURT OK REVypW, 1874.

MaMlaa.

"o- bcforo^,h. Court Wo do not UkethU .^ ofTh
"'. "'^ '' '-"/ no^4^ ^

fact,, w«« not .ho b«i. of the &Z\lZ ^ ^"^""^ ^» '"'« "«•»« of the

.negation, of the^indebtodnos, of tho i. d Wdull fJ" " "^"'^ °^-P«"«»
-0 doubt on the i„t petition J c f 'r^^^^^^^

"""'«•> »•>-• wm
.«pop it J. not no,r un£ r«vlet .od "he 1 ^

'"? "' "•" ""*" '^^•»
the «K,nd petition, whieh contend. lilr^V? ^'"" "^

fact » untrue, and .bo that all ff^TTlllln f
"''•'«'"« '^'"'i"" « •

the defendant did w-^^eall/lS„ "S'^. .'l'*"'^'"«
*« •''«'' ^^at wh.*

^.H, ther.n>., that there wfu^To Xl': "^"'' ''''^' '""'
^^^^^^K «ro u,

"*

ihe faeia ar« tK.f tk. a « r. \Ihe faet« are that the firm of Brdwn & Hf«Wj„ . .
the plalntifc. u was effel^ad by thedLunl ^ ^* "^'•" °^ """""^ ^">««

the note a bill of lading of a ^"y o" whe ! ^T/"' ''" P'^"-^ «^
Japan

;
that .ub«quentljr he »^hlfMl If 1^ ^""'^ ""^ ' '«^' """•'^ »ha

promi* that he w^md u,e it fo nlv .t?
''"*'"8/rom the plaintiff, on the

Join««^e^jhip^^ but inHtMoJ
ho P -^dgg^bninStKrloa^,^ade Jy anothrLnW .

" *"" '*^''^'"S "''>'">

WliccA, the general pu^Jloflbti^^^^^^^^
^"""^ *''• """"^ "d

Hi« hoWhen continued
J^ —""' «n*«never repaid the plaintiff,. ,

We have before us, then (h^^ ^e
the«eurityth.lhe had gi;en tSi/trr " '^''T^

f««n W- creditor
»i« to uw tl.at aeourity for tbeir^K

*''?7'""''* «^ »•" debt under . pro-
•hould get ii, and who, Lead •«!?« !! T^ i^"" *»»« °«>»«y wl'en he
thcj. withou^either ihe Jr t/rfhrlfc 1

"'"
"'''''' P'''^^''' '""-8

>th it wdUId be diiBeult to imagil Itl^; """ ^"^"^ ^"^^ of
characterize in .11 the term, thaT fLrvtIt fV^*' •""•'"«" ••«'« ^
tr.n««tion. We de,ire">o «^ .nd toT.L !^ ". "^*''' '*'''"*'"'^"^ thi,

^•a be-fore u^, P-rUcularly rthT^lVCSt^^ " "k
'^^"""' ^™'» *•>«

fonpMu, weU» before apotherCoSdiffl1? . " "» '»*"*'^' i" wothir
to^howthat theacta-oMhe defrdant^^

^''""^'''"""' but it i, impo„ibIe

Cii^^^m'^^^pia.Xtii?tlL^^^^^ constitute sTretion ^

^weg^«4weao feel <.alled u^^r^ l?"' ^^^^

these .cti^,ve t rvtj «.,« aDnearan«« # !.
^' 7 *•*" owumsUncc,, that

of
.
n4tu«,,to give . ftS W^tTthe . . T °^ *'*' '*"' "«* •'«• be^'d".

'

^iA. Whether, „„d,, thepr^ij J^ZSST^- ''" '•""-'"^ »^^
h< maintained, and we are all «f «„: • ?^ *•"* P®*"'**"' *•>« «»P»o« o.n

.^ that it o;nnot. • U k .lT.r«i.f̂ .^'^r*'"'
«"'«'^«"«- of h!

We been .. ..^^^ ,^; l;^^,*^' ^;,
the affida^t chai,^ ^K,

;„,,„, ,„

—s- rfi * 3

I

M'

i.
'^11

N.

/^

,.-<ir

^ ^* '#
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^

\

\

'J

bmmuM what th« defondant did had an oppoaiUf afoot altogothor. Ila took tka
pUiniira monaj, «nd tho creditors got th« bonafit of it aa far aa it went in *
lottcriDR and oter-wrought baaineaa in wliioh the derondant waa toon of«r
whcliuod. He no doubt defrau.lod tho plaintiffs, and hia intent to do ao miut
b« inferred from the fact; but the intent to defraud the plaintiffa ia not enoiuh
there muat also be accretion. What oonstitutea accretion here ? If the defen-
dant, when he got the money from tho Bank of Oomaieroe on the second bill of
lading, had gone to the Molsons Rank and paid his debt. lh«ra would have Uo

.
an end of th.- matter

;
so that up to the time of getting the money there wu no

aeeretion. Then it muat be that the nonpayment of hia debt .lone oonatitutea
the aeeretion alleged

; but that ia impoaaible. 8e«retion, or making away with
the property, implies iecreoy, something furtive and not openly done. Without
laying down that there oan b« no aiwh thing iq any cam aa what haa been spoken
of« OoDatruotir* secretion, we aUtHtftk that the diapoaal of the wheat which
waa the property of the defendnnt, subject to the li<n of the Bank, waa not a
accretion, as it waa done with the plaintiffa' consent, and the subeeqnent use of
the money, which was rather in the interest of the creditors than otherwise
though it m»y show the intent to defVaud the plaintiffa, haa not tho eharaoter of
aeeretion which must concur with tho intent to defraud. We, therefore, eoniirm
theorderof the judge below quashing the capiai and releasing the priaoner,
and we feel regret at being obliged to award him hia costs in re?iew.

\ Judgment confirmed,
i J. J. C. Abbott, Q.C., } r. t . .^

^. Car<«., ^.6'., {
*<"?'»'"»'*'•

«/vAn ^. PerAiW, for defendant. •

'^

(f.u.m.) -
,

.

' -

COUR SUPKRIEURE, 1880<

MONTREAL. 17 8KPTKMBRE 1880.

Coram Tobranoi, J.

Ko. ''1083. v' V ••':

OHtllaume n. Za, Citi de Jl^tr4al.

Jueai^lo. 9« '• «|«*~Jwr q«lT«it.iw« o..., u prUiMg, ««>rd4.» d«,«d«r d. u> poa,^•mm <iiMmi pauptrU, pmt •ttelndre ee but «ii dtnMndant !• rtrooaUoD de Uo^r-ml«]toD Mn^ M«»d«, rt « «ubllmiit qu« to d.nunde«r *«alt. lori d. I. ponriBlU^a
MtdeTanad«»uli.«iitt«tdetubTeiilr«uzd«l>oan«i — » pomwui., o.

So. Qm du. ta pr**mt. «u», |» d«««,d««e n'.rMt point demands oMte r*foesUo.,

'

i^^imTJS!!m.^'"^
aflUop. to.p«on parlaqueVe llalMteyta dwaate

Le 15 septembre ooarant, la dtffendcreaae fit V motion suivante, i I'enoonti*
d« I'aetion du demandear :

r " Motion de la d^fenderQaae, qa'atteada que le privU^ aooonirpw^
Cout «u demandeqr en oette eaoae de vrooMw in /ornutpauperii, I 416 teeotii
Mos reflet de faoaaea npr^sentationa, ainsi q«'il appert & 1« prouTQ faite ea oette
OBie, et nmf Ic dBBMd8Br ^toiit Jon d> riaatitatwar-^hi^ '

:iMi
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^.t^. fin. ,„e„o„,„. I „„ co„c „ri::7::i,'^^"'-t
-"' »--

Am qa« da droit ct IWtloo ddbouedo o..«„. A x
<*""'*"'^' •"»""'<'• * toutc

demandeur. loin d'fl.ro nlTiu de » k'^'"'"""'"'
"' """ '*» P«^J^» 3« "

te-nt lieu de ti.„bro. ju^I'd^voX "'T '"'TV ^"'"'' ^'"^^'^
eiU l-articlo 32 du Code d'e Proircivilt " "'" '" ""'^ P^'"""'"". "U a.r don„.r.i.„ .« de...„deur et^^,, „ motion d^,^^ d..odo,ca,e

f7%;j^ /^. «.i^t motion ,K>ur.|« d..b„dor.«.
**"'"" '^"^'^'^

^y- ^ Amour, pout le demaadour. ;-

(J.O.D./, §?

; ^ ; SUPER[OR COUai, 1876.

.V
,

^'OWIRBAL, 28th JULY, 1876. - -

' *.
;.

(I" OHAMBlBt.V

CWalM JoONaOM, J. •

.:
;-:" '. ' •

,
-

.
Ko. 3464.

- 4»^r.. 4<ft,rnv &e«era/ .v.. i^e (3tf^ ^ j^^^^ ^
^^^

^

^^

^
^

-:
^

/

jr*:

U«IUaa«a

Hwairtat,

I . •:

f 1

.^P^^^SF-^^=^
-il-. :4-^ - ,.' /

'•'>'

.,*

> /
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Angm,
a.

ff.

'^k

.*'»•.

S

n, cjjr or ther the principal pomt raised h«rc could come up properly i„ this manner. The

Bptem ^a. in-ei.stcncc,. and it related to the redrens to be had agai;,st cS
^ r" •«"««^'°<i'r'^»«^^*<««.^conductjnrcspccttoexcc8?ofpoweririthefori^^^^^

X ":':rr r'^n'^'^""'"""- '»'''<'«^--fP0--«>'npIa|„ed0fheres^rsL

S^arhevV. 1 '""'f
""'''^' ''' '""^'^ profc.pdly given thercTrbut

.
tbat hey h^v« exerc.«ed powers wrongly given : in. other Words, that theW

; •

-.Leplature had no ngh.t to give the powers that bave been used ; aridTh
, ^. prdtccdmg ,8 therefore an attack on the Statute, u„d not on the by-law and

;; ,
foost assuredly the 12th Vict, had no such object, nor does the Code go any
further than the Statute, n..- did it come into force after Confederation But

" ^ ' '^,7t i "T "? ?°"^* ''"•-* ""'='» » '•'"g "'*••" >«^^r contemplated by the

^;, ;' . ^«^'6 or by the Code, yet I am clear also th^t tbe word^ both of the S|at^te and of
•

.

.
^

the tod«?^mbracethcpresentcase,for the remedy is given in<fr«/,«,"whenever any^^
„

torporatipo exercises any power, franchisc'or pxivilege that docs not belong to it

'

•.l>nd the effect of these words, whctber contemplated or notJs to safg^StUo byl^^^
to ,exnm,a»tion wifli rcfcrcnce^o everything that ..ffects'the powlr of tbMJorpor^

^
at.on to pass ,t. Therefore I come at once to consider Jhe principal grdund of

'

tbis application, which is that the BriUsb-^orth Ameriw Act of l§6f confe«
the exclu^ve ppwfr'^to reg^latejr^dr^'nd co/nmcrde upon the Federal Parliament

.

and that this bjNaw;bciiiig professedly passed under the. authority of Provflioi-d

-

U^lat^n, IS a violation .nd an. excew of go^^er. It is very true that- sectiof,
'

81^ of the Imperial Adti)f 1867 doeS define the powe^ of the Federal Parlia^
-

ment. and in tlieee wo^ds
:
» It shall be laWfu). etc.. to male laws for the peace,

^
order and good gov-6rnmoni of Cah,uu, in rt4^ all matteiTJ.coming within the classes of subjects by tijia-^ct asSi^ned exclusively to the'

. legislatures of the Provin«»s;"^"thertfforte, before this Wbjcct. can be said to bfr
^

with!,, the,jurisdictipn of tbe Federat Parliament it mu«i be shown : First- that
.
powej^ to make la*wsjj>r Cahjida (that isfor tl^ Dominion) is pow?r to Uk.

'

laws for the local pui^sel'^of the Provinces: and, ^condly, that iUaa pTwer n!t^
assigned exclusively to ther-J^egislaturcs of the ^ Provinces. Neitberof these

^ ,

firoppsitionp U true. Th.e trade atfJ commerce of t> Domi^-ion is a very distinct

^(^
thmg from the individual trades or callings of persons ^ubject^to tb6 municipal

.: ^.\ govemment of cities
;
and the exclusive poVers of the Provincial Legislatures are

' • - t'^f'^^l^'^'^^^d by section 92, " to .rfake.lawr. in relation> municipAl

.

•^;¥titutio<^and^soinrelati9n to shop, sakon. tavern, auctioneer, and otW
^

V iweftses, in ;order\to the raisins of a revenue for provincial; local! (ft^ auni-'
^

_;^oipal purposes." Therefore tb^ Corporation, by tfiis- by-law,- have nerther:
• «terfered with the trade of the.Dominion, nor exercised ^^^^ ^

" within the exclusiveright of the Provincial Legislature to give them. The by^
^aw IB j)aped upon section 123 of the City Charter (37 Vict," e. Sn'para-

_« graphfl 2, 27, 31, and 52.
• ' '

"*^ P»"

4 .The2nd paragraph of thU section gives, the general power to make by-

\ ^ .^ %*1*'*"^' int^^jjaiips^od local governmentsjff the city.
l^aragrapTi^27 gives power/1i»,j,.i4k "to estabfcb and regulate public

-. . »

\- ....,J:
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261

"markets, and privat* butchers' or huckj&r,' .* ii. ]

'

. "mtraio the Bale of fresh meate verta^l «!•!
'
« ".?

*" '^^'''^ ""«*"« " ^SP^ !S-on markets... P.^„pH 31 authres;;,!t >ri'
""'^' ^^^'^ «'«» ""^'^:'oo --kets... .P.^„ph7l7utS;:X^^^^^^ •'-'Jer.rtiolesu^ually soM

mg where and how Uv"* stock and nml-

•

.
''* P"""!^ ofrcgulat-

public markets, and specijrLv^^^^^^^^ ""j; be exposed for sale on the

;;4t advantageous, b^fby-K^*;^ ^:,:;?""'*''*"''^' ^^^'''^ <^-*
- f'Kontosel), offer, or exnose for Ll^ P^'POW,

.
empower any p«f.

"-aid mark'ets, m at vSiild n'
'" • "' ^'''" '*^'""* *"« ""•'*» '^^^

"lie markets, Jpon sueh> l^obe1^7"' "^J""^
'~"«''* ""'^ -'<» '^'^ P«b^

-Council, for ihieh he'Zl p.^t l' "c^T
'" »«?'^P"^from tJsai?

"fixed by such by-law and h» if ^ Treasurer such -Bum as may be

•M^nedI the 2d^.^ !^
-"^rmrng with the r«k« and regul^ions'2

Stxjl^m 81 of,-the Charter ^if«™ .t ^ "
.

tBeB. jft America Ari867 1 ^"7. ^"''' ^' '^' 92nd section of

"«ee fit, iu4K«e thB said^ i t eZui f a r""'
^^'""" ""^ '"«>' '^ *•>«>

,

^ing cl4 given.CS^t^f^^^^-^^^ *»^P^wer to liLe
one-harof wh,t was formerly Xt^f "if^ '" ^"^^'^^ »•>*»

J»moafe where ther^ is tto lloiT^ : i"^''^
^ P~Kj <«»'8ider the ,

^'Oorpon^tions,^. 198^^ t^l'l:!'"^'''-.-^''^^
- ^"-P"'

"*«i«.po6edas *Jriri;S^i^T"^'^'*'*"'^'^' **«»'•««"'««

.'"a«odnt.v- 4^ ^^'""'^'•'«J^^'t'?eCourt,m^ not mind the

;-Then U>as meotioped-ir^a,g„„*i .#^ . .

.
Cameron., was in poihlk tih,,i^^*'^-/''

'*?"*»»*' «f ^?fr,£ Hillyard
tritten l^ an>bod|^J^Sn2^? *" ?''"'* aj'ytljng

;
Usonable'

;
".e.high ^okisi,k.,,£St^^ considering

«lwa;ji' to have great w.ri.'h^^r^' .""''* ""^ ••" opinions ought

-ever consulted is to ihe ,S.forTl f^^f"
?r- C*»»e'on. was'

«erci«»by Municipal Co^aL ofZ^^^rt^^^^ »»•«

He
^^ asked hi- opinion rWiherirh ofT^^r^^™*^"^*"^

'

•cert^a traffic, and he /isUnc^f ^^^

?x«al;LegWat«res ha.^^^v^Z^ 5*^ '" ^"^ "^ ^« P™^«-
-

^ - and to determine the feei^Z^Sl" "^tf
'^" '^ '^*««^' «»«^

^laU^a luting tEe^SS'T "^^ *^ "'•^
fpe IJB^sIatuhj to prohibit t».ri!S^^Si^^4 •*"* '* " "» *« *!»« Power-

««»P«ed.Stlfthatt*^«^^^^^
tkeir «e,S are to fc, lit! ?.

''^. *'P'»'^"- These municipal powaw and /

^^!?TZ^rAngell.3V2^^,^S^ al^^irri^n^ -
- ^"^ - - '- ^>""*Q''"'t«>aCQrporatiQna;nat^^

I

4

"^'

#

' r'

:«.

i;*:

#:;

.
4." *

.^*'' ''"i .-

-^^



\ 1 V:<

2«a

^ SUPERIOR COURT, 1876.

^»wm, This ia the whole of the case, os Ar as i| preaeots any legal question. The%&' " *"°^*''"' <*f " partial uie of their power by |l.e Gprporation, and of the corrup.
tion of one of its membars, ia not only not ausl^tned by^a particle of evidence,

*
; ' . but, aa far A any attempt at proof has been madife, it is dilaproved.

I %ive gone Into this inattcr further than I waa bound' to do, under the
^ decisions that have already been given on the principal point, because, although

^
it is our nominal^yaoiition, and urihoiigh I am vory ill, the public godd, and the
assertion of what thejf deem to be their rights by a respectable clas^of men,
aeems to rehire it

;
but I mijiht perhaps have ooytentcd myselfby referring to

ih» lust oasiB—that of Bourdon, decided on the 15tli of May last by Mr. Justice
Moot, with the wclUnderstood concurrence , of the Chief Justice and Mr
Xustice Sanborn—where the subject of this ap[>lioation was treated at length

•tnd withgreat attention, and powor ; "and more parlioirtarly perhaps I might have
" aatiafied myself by reffeffin^ to that case, aa the ruling of a single Judge

„1 . ,^
«t"«hi3 particular time.oan hardly be sought, without an intention of going
further, However as the applicant's counsel argued the ease with great earnest-
ness, I have gone into it again for the sajbisfaqtion of the parties : and my
judgment is that the petition be dismisMdwith ogets, for the reasons I bare-

€/

'.-i

.^

r:

given. -, i

Thejudgment is as^ follows ^— *^
», {,1

" Having s^en and examined the petition requtU /t6cH<fc, presente'd and filed

\hf the pelitiofter on the 10th of June last, praying, for the causes and reasons
therein fetated, that the by-lawNo. Qti^^co^erfting ^ivate butchers' stalls, made and

« passed bv tho Council of the said defena«i, on the 22|id day of J^eember, 1875,

^
be declarW to be ultra wire* of the City of Mpntreiil and its cWncil, and be
declared null and void and of no effect, and be quashed ^nd set aside, and having
seen and cxaibined the answer of the defendant to the said p<s,tition, and heard

« the parties, &c.

;

',f

" CMsyering that theby-law No. 90 aforesaid is not ultra viretoF the said

Council; but on the jonlrary i& witl^n the p^ivers conferred on the defendant
, by the statute 37, Vict. o. 51

;

-'
i , \

, ''Considping also that the said last mentioned statute is a statute.

Parliament of this Province passed and made iu virtue of the powers «.,,.w„.,
givin to tlie said Parliament by the B. N. A. Aot^ 1867, and more particularly

• by the sections 91 and 92 of the said B.^. A. Act, 1867
;

-, "Considering that the allegations of the said poUtijn are not* made out or
established either in law or in fact, I, the undersignedjudge, do dismiss the said

petition with,costs.". ,
' ' (

W. H. Kerr, Q:0., for petitioner.
*

^ Petitiod rejected,

i?. ifey, ^.C„ for the City of Montreal. '

.

if the

powers ezph^ssly
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SUPERIOR COURT, 1879.

MONTREAL, Tth NOVBMBKB, 18T9.

Coram Maokat, J. v

s/, '^k^ No. 3883. ^
•

' \ '''.'

>
^ ^"'tt'etal.n. The (Htj, of Montreal -'

"

H«u»:.-Th»ta«Aot«BthorWn»Uie Clt» of iroB"»«»i.«-.... u

onu.epub„c m.,k.u,.„o.:;4wi::Kc,^^^^^^

0>ent8 ot an aotioD by a number of indivi(1»«T K„*-i. • • •
^'

.

"" *''®

declaration sound ? . Are theTv UwfJfl 1 P^IPT *'«"« "'«*"* •» *«••

to be declared null as vb«»*iof «M ^iple of «,«»iity, and airrrdrthi

Mtf forth oertain provisions of the C% tSbrter 37 Vio» « fii .«« Voo . ^

L.g»lature or «orpora*.on h*s /Jght to estab?.,h ineq«4ity ofluxation wS -

^' '

b, n.»e of^x, lloenj., or d**/ between persons ^ tl same claJofo«,upat onThe pla.nt.fi complain pf the by-W prdabUin. per^na selling ItT^rr*
.

.t other place, than on the puttie markets, if'wUhin 600 hLred/a^;of;

r 1875 Mt^ '^'?^'"*? '^"'^^* ^^^- '^''" « the one fftLl',K 1^75. At heNji^n^ent .t was urged that ehe hy-hi^ « « ,,«««, .f^^
I B N AT^';^*"'t""'r'"°"*'*'^ *^ -^^^^. beings

i

* la

i^'
-

/

'.^

,'1''

™. . ,
.7 '" •« •cguiasea ojr *»,' '» Par iimiaiJI

JanKriT^rr lr«^*''«
'«"«*<«' P"liameot^^^^«eeCo„fS>.

l.on,andth.sAct,,>,i^cl»,m*l,wasandis«ftra..V«ofthe<rM^
- -

n:by;;;!:ri"^
H "^"?'*"^'""^^ tor^uia.tt;^„drmi -^ -:

ISZ^ »«> hasse^r.] umesbe.0 attac,.ed, particularly in th.c«« of , -^«,m >1%.^«,. , The Ou,, j«4g«l i„ 1876 by Mr. Justice Johnson, when
'

^ ".

"' -

^^ Attorney Oeneral-i petition wm ;dismi«ed, the V!*^ bei,g deoIa^7«^ - . -144-

t^^Za/fT'T^ *• ^<»»37 Vict. >bing also deid,not«C> --W f .^ il '^'"'•^"'* "The*r.deandcomme;ceoftheJ)aminior^
««>dMr.J«st.oe4|p*on.a thatca.e,»i,,ve.ydbtinctth^^^

tfce indivij'^f' - . /

";^^.

I) •;

/ .

'im'^-^-':
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264 SUPERIOR COURT, 1879.
itr~>

4-

'M»ii«tte ct ai trades or oalliogs o( persooa subject to niunioipiiil g^Verb&ileat in cities;"

TIM City oi an4 he went on to observe that tl^e ^jc^inoial Legislatures had right to make
Moit|f««l,

V-

.s*

laws in relation to municipal ^ilstit^rqns, atid also in' relation to shop,

salooti, tavern, auctioneer, and )d(Jie^ %^'nse8, in /order to the' raising

. of avenue for provincial/Tootiror mufl^ipal purpdaod, and he found the

, . ' licenses required of butchen to be imposed to raise revenue for the city, not

.unlawfully. In September, 1879, ^|r. Jusjleo Jott^, in a cose in which one

' Leiff/ique, a butcher, ooinplumed of having Wdp convict^ \inder tEe by-law

in 'question, held the conviction right, and the by-law lawful.* I look

upott the by-law, as partly a regulation of police, and partly ^^4 by-l^w ^

" ''to make revenue, ibr<^fGity purposes, by the way or'^rri'form of licenses. I con-

sidcr it form4l.abd;i|'ell 'founded. I see np reason for declaring it null. I cat) gee

'.''
r jno reason for allbiring butchers to establish stalls whorevQr they like in the city

^"^'.n, without regiilatipn. A butcher's shop may very easily be made a nuisance to ad-

" —* joining,^or «veA%^b^ing, habitations. 'Q'nb tendency of butchers' shops is by •

j^^.^in^^iniitt/ coDsictered to be^p |uiri adjoining h^l)itations. M. N. has his patrimoipial

residence on Dorchester 8|rce{t west. A biitoher sets up 'a stall next door. May

'not M. N. feel hurt? May Ee not consider his enjoyment of his residence dimi-

- nisbed ? But suppose two'bi^'^chers-tb set .up, one on each side of M. N-. I ' .

"*

' ^ "
. I consider tl^e by-l«w complained of reasonable, nor do I s«e^ if work ine-

quality of taxation' in a bad sense. As to favors to romt^biitcbeiis oK«r -others-,

^
I see^hat all cad enjoy equally thfe advantages of the public ipari&eCs. Action,

dismissed with costsJ s • -. \'" '

«f.

'/t'
Duutre, Brahchaud & McCord; for plaintiff'^.

H. Roy, Q. C, for defendanjte.

(J.K.) ... •.>:;- .:- V. ;

:'«

tf >

SUPERIOR COURf, 1879.

MONTREAL, 25th NOVBrfBER, 1879.'
,

Cbrom Paphstkac, J. ." f

•-.' v. '
Jfo. 2883. -...'. '-i-t^i':^'"''

- " - ^'7A ,

Malt^tteet a^ vs.. The Oity of Mov^taglk

^t,;
/i'

':^.ii

Sbld :—I Tke Superior Court has • <lbcrat%narr power, nnder. it yi(^ tQ^eb. ] eap. 14, to iany la

iqJunctionAo the City of" M(fntreal, ordeiiog theol^ to/|<|^nd prooeeding* before tki

Ihueorder's Court,' for the enforoemeat of Kii illegMUI^ikl by-law; and. this erenwbaa

the qneatjon of the Ta)ldlty1ofsuch bjr-taw Upending before the Court of AppAl.
2. The Court will not exercile such power nalew the pa(^ patiUonin( for the iqinn

'^
' ' « without other remedy,^ndLiezpoaed to irreparable iai^rf) eepeoially tf (hftli

IqJunoUoft will cauae lerlona iaJufy^to the party eqjplned. -

"

S. Ttie oondemnation toa fl^ne, wit^ a terin.ofimpri«onment In delkalt otpayment,^MAnt
ponititate»«BeeoCirret>azableiqJdry. ' ' ^ ' " \

iqiuw|M^

IpAlfmtAXJ, J.—-L^ demandeuH, au-nombre de 71, toua boaohen, tenant dM»

marehdfl priv^s dans la yillede Montreal, pr^setftent k la Conr une requdte poor

obtenir uu bref d'iojonotioa sous dea oirooa8^tQC£8.qttt peuveat sie nMoiro <s

' derbidre an^y^ k oe q;iii suit.

*33L.G. Jurist, 284. .f^v

,n f,
i-t,i'

/->•

>'.1^'^^--

;#-.^: .^,,

"

eomaejeiiinae
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Tiande dc bouchor e et es autres chftami «.t« !*«;, j •
*""'"^ "", '* ajteitr of

.: «nr.;«.» A r J S,"^^ *"""^ q"« ' on vend ordinajrcment dan* oeut- ^^vntnA
c., aura ent

4 prendre, dcMa Corporation, one license roeteffet, eta pavi .
"^ '

pour octto hcence, une 8oinn,e de de«, cent8 piastrer-piiLVT
requ^rantj^ ont .to condamne. ies „„s une 4 L aa^J rsieuS ' <
o« par U Recorder. 4 payer u„e a^en^e de $40, et 4 defaut de ^^^^

^'

idea, moH dc pnson. ^ur avoir vcndu aillcurn .,ue dans lesn,arcfi<5sp«E"an^ .

I woir obte^vl la licence exigqe. . F »'""'""'' ^""^

B^^,^n grand nombre,oDi'^epoursaivi8 pour )an.6™eoffe«k- ^ .

^^(^elgucH-uns-de^ugc^ents ont etd qzdcutes ; lea Mtr«s sont sur le poi^e '

Lea i^uerante ont pris dei(,;^0Ds poor feire *ScIa«r cea^lem^nte Lw' '

CorporrtwD nub, comme «x«W5dant le*.\ponyoir8 de-la Corflor^ttfT •
—

i
pe™.atent4.tte^er„i.redota,eriX.cu.en

^^
dans la yille, une mSme indnstrie, etcr<5ank par la en feveurd^nnTI ?i ^^
d. aat.s, ,4*. avantagea il.egi*in,ea. ou ^Jyr^ClZ^P "^ ''^^"'

Uoe, desjctions est ^noore pendante. I'autre a m'^^e defavorablement A««x des re^uerahtaqui TaVaicnt intenJ etelle a^ por^e en app W
I Cour d„ Banc de la Roine qui est dag,ent Laie de 1'app.n au moins '^^^^^^^^

lant <^« oette eiuae a ete pendan^i Levant la CWr Supdrieure ^S.",^ en .^lle av^nt .^uaai 4 Mr. lapendre IWcJio^d^W^^^ ,

Becorder.au moyen^'injondtioaa interlLtoires temporairia p«,lonSrfbl^o
l-par la-Cour aataie d^ liti^e; «,aia cea iUnctiona n'ont pfua d'effetf^Tles rt^;
.nts^pr^aeutentqu'i^^^^e^^

J>t
^t^oonflamnds plu.ieura foia, dWir ^„ prdre de cL Cour enjoilnanU laCorp<>rat.o«.deauspendre rexdoation is warranu^

par Ja Q.ur do- Banc de la Reine «6geknt en appel dana la toauae oii MdleT^

t, AviBdej«rt*«^demartde«dtddonnei la partie advd«e et l5avo<«.t de la cit^ i.
'

P<.
faire vakr sel objectiona 4.1a reqv£te qui n'ap^ dt^ prdaeritde IpaX^eux qJ,at.ona p,i««palea«« ^B/pr^aentdei. J. Eati laCr^uCo de-l.Re»e, devant laq^ell^ trouve Je litige^n q«oo; quial^uvoirdrfail

I

P»»r SapiJilidre qui n'eat^lus bM^ du litige J , ' ^ ^
_Fou» tfW^^

IWuxhoooriles

"

i^c^lfkt t^^T''^'^T"^ »^^«^'««« i^^^«t ^

'i.s:'

^:

/'

.'w*

daeroer une jund.ction ,,be uoa^ivpilB o«pd A'avoir aur oe lit|«. .

dit^trZl " ""T ^f'^^ •^"•""' •"''»*^*"'* ^« '* cn« que ron noui

#T

-WffiiSe«,CTfl^ ordre pro^re dans

1^<

., r -«^ r.-»<«^..^ „,UB une aauie mue dfrjint o^n^^
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Hftltottc at •!

The City of
Moulrc*].

f

Tolr

'cm pSclidfiHk ,jl<7i

, ,%

/

C'cBt une domande nouvclle, ioddpcndanto dca autres, faite Cn dubora de

cclles-ct, pour ddtouruor do la poraonnedes rcqu^ranta un p<$ril imniineDt, et un

tortqu'ils oonsiddrcDt irreparable, jitaqu'i co qu'ils aient eu le temps dc faire

dinparuitro la onuac du Aal qu'ils rodoutent, eu obtenant, de ki Cour du Baoo

dc la Reine, oo que la Cour Sup^ricuro a oru devoir leur refuser. Si lin

r<StentionB dca requ^rants sont bion ibnd^a, o'est-ii dire si la oit4 do Montreal

n'a pus le pouvoir, pur sa. ohurte, de faife dies rdglemonts impoaant aux bouohcrs,

tenant des tStaux e]j^ dehors dcs marohds publics, robliijation delayer utioliccDoe

auns I'imposer ^galoment & ocux qui en tlenneut duns lea maroh^g publica.

nous avoDs incontcstab'lemoDt,' eq vertu de la'4Icme Vic)., chap. 14, doQudbeo,le

pouvoir d'aocorder un brefd'injonotion pourempdchorla ott^ de Muutr^ul soit de

(iontinucr -ane poursuito oomniene^e.devant la' Cour du Recorder en vertu de

tela r6'^Iomoats,j^p|^ourarrStci^rcx(Soution d'un jugemeiit rendu dans uiio telle

poursuite, oi^ md'iire'paur ompScher le paioimont, & la oit^, de I'argcnt qui auruit

4tt< prtMovdiftt^^^j^d'Un tel jugcment. - ' ^
iiijhnctioo de ce genre, oette Cour n'exorocrait aucun poa-

llecordcr, et h'intcrposcrait uuounenieat son autorit^ pour

du Recorder d'ugir dans lea liiuitca de aea pouvotrs. Non,

Tinjopctloif be s'adftfssorait auouiicment au tribunill du /Recorder, mois d la

oittf de llif'onirwTnSnie, k qui cll.c d6fen>lrait de requtSrir le Recorder d'ex(6i:oer

i'autorite que li Jii fionftre a cc deruier. (Kerr On Injui^atfbns, Edition de I867i(

pp. 14, I5,,c(fel).
_^

.

_
"

Noul no-j;mettti6ns nullemqlStcn-^ufiaWon Ja juridiotioa de la Cour du Re-

carder corarae cela jjoijt so faircpar voie de Certiorart; '^"'-~~

—

^/"
'^\

, &. Ciittc Cour "pe s'injinjscerait, non plus, dans la cause pr^scntement^defltDt-l*-.

""Wf' Q^^r (]'Xppc|'^ tnais elle cnjoindrait &la oit^ desuspehdre tous ^es prooddds dani

'
. la Cour clu Reoofder j&squ'ii la ddoision du litige.portd en appcl, laquelle ddoi-

y ' aioa dcvra d^termiaer :viiftuelloment la valeur dca jugoments du Rooordcr, e^

declarant nuls ou cftiectifs lea r^glemcntssur lesqueb sos jiigements sont ba£«8.

II nous rcstc & d^dider si Un requ^riints sont darts une position telle qu'on doive

^ 'Axcrccr en leur favour le pouvoir extraordinaire et,di8oretionQait^ doandJl la Coar

par la loi, d'arrdter au moyen d' une ihjonotio'o i'ox6oution de pluaieurs jugemeata.

^ Od remdde n'eat acetM-d^ que^dans les oas oik il, n'y en U' pas d'autres en verta

' •^ de lii loi, et o& le tort appr^heodd scrait irreparable. Celui quiie demande doit

faire voii^«n aafaveur un dfoit clair et pertain, ou an moins une forto prdsoinp-

ilionde la rectitude dies pretentions qu-'il veut protdger.au moycn de ripjonotion.

^s.oour doit vciller aa'48i,\&'ce que lu partie adverse n'^prouve pas, de son cdte,

un dommageeonsiderablo' (Hiiliardon Injunotido<>, pp. 14, 1{^, 19 «t 36, 4di-

tioii de 1869, §§ 16, 18, pt 22 et 32), . ^ >'•
^

'

Quant aux droits des reqaeranta, ijsont oonti*(» et£ la lQtlir« d« la M,$t

', Vict. oh. 51, sect: 31 et 32, et I' interpretation.dond^ 4|ette loi par lea jog*

Miertta doa ju^squi ae sont;prononoes sur la l^alite dea r([^glenienta'da la mti it

J^mtreal aur oette inatidre, Copendant iUont en teur favear le prinoipe da

justioe que lea impdts doivcnt etrefn^rtia equitabkuient et autant qud poasi-

le egalement &ur tous JM odfitribuables se trouvant dans I«b mdmes oobditiona.

oat prooede aveo diligeno* duna leor aetiM ja^u'au jagement qui eat.maia-

I-

m

J.
f'»

a
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' I ' l.^i i'ij' -.jM.

NonobfiUnt e«t appol oh prooMe 4 fuire cx<ou- Hdinio et ai.

teottit dpvATit la Cour d'Appel. > »u„u„,«,ni oei appoi on prooMe & fuire ox^u
ter <loi warrant* d'omp^sonrnuneVit oontro oaux d'cntr'eux qui odE 4ttf oondam-
n«a par l6 Recorder, et ils pr^tendeot qu-j I'eiaprUoaaemeat pour ouk est un tort
'irr^pirablf.

De lautre o6td, k oit<$ do Montr<?al pcut soaffPir auasi dji d^fliDt «t da retard
>^paBinent des liconocs, que doivent, d'apris Be» rdjjlomcnts, lea bouohere ajant

jS ?^"IS'/^''
''*""""' ''"''*' "* P"'*"* P"' P"'«T»'on >« a condamnis 4 dea

I)«*a1it(j8 pt4» no paa ««tre cojiforiniJs aux rdgleinunta exigeant oca Uoences. J
Les requ|rant3.pnt au noi„bro de 71 ; la aOuin.o des liocnces payables paroux

tous,e8t de'>1W4,200. Coat ud itoin as^sei considerable que la Corporation ne
peryait pas. Co^it onooro y priSjultoa aWgra.iJ quo oolui de I'inexioution
d(08r^glen.ent«, pendanf uno longuo p,5rind/de temps, si ees rdglcmeuto sont
rtellemeat pour r,van^:.ge publio ot Yortdd* Bur la loi, et oo doit aupposer qu'il.
(O-aont. -. .

" y - • :
•

- :'i
-

.
/ _ k - \_ f?

MontTMl.

.\|

iser q

Lo dommase ou le tori ,V aouffrir-par /o« requerants n'eat pas irr<5pa<-able, au
rao|n8 quant i ooux qui soat aasc. Ibrtm^, pour 6trc oapablos do payor I'amcndo •

^tm6uiap:.sab'«)lumonUrr^parablo,dan8un sons, pour ooux qui seraient
inmrc^rdi i defuut de puioincnt de raineridc. R^„ offot, au point de vue du d^s-
toonneur qu'il y a d'Stre incarct^rd pour dtfsoWissanoo ou contrarention aux hia
II ny a^udre de reparation add^uato poj^sible. -G'ependaat les oours de justioe
flontsouventappeidcsAflououoordo* eondumnationa au puiemont de wmine.
d argent oomino reparation d'un emprisonnetneut illdg,!, ot dans co sens, lo mal

'"i"!! r*" " '^"'l"^'''*"^^ "° «« t^'^uve pis tout-a-fait irreparable, paroe quel.
«t6 do Montreal eat soltablc. " "^

,

^ ".

^
Nous ne trouvons pus, p5ur toutes ee. rabons, le droit des requdrantS aaseV

^^T^T'^'7 ""'^T '"'P"^^'*' P""' "~«'-<^*^ J'injondtion,
aurtout en face du pf^judioe que- la 0it<S aurait i^ souffrir.

La^equSte «8t reuvoye j avee ddDenr»ontto les requ^rants.

Dou^ a, for \L pititionerl ,

" ^ ^ ^5''''"" "'J*''^* "
'

'

^Mt Q- C.,\for the city'of MontreJU.

>

/'>



26A COUR DIT BANC DK LA RRmfc^ EN APPKL, 1879.

/ '

POUK DU BANC l)k LA REINR, EN APPEL, 1879.

/ MONTRKAF^^ 22 DECEMBRB 1879. /

Coram Monk, J., Ramsay, 4., Tbhsieb, J., Crom, J., Routiukr, J. adhoc.

EPHRKM nUD(>?^ IT Ai..,

(.Oeman^kuu tn Uour tt\f*ritUT»,)

.
'

'

Apfilantb;

CHARLES F; PAIMCHADD IT Ai.,

(ffi'/'nileurs ii-qualitf'» en /iremiirf inttanee
,)

• :^ ,_ SEVERE RIVARO, .

^

{.Tiert-iaini en }>rtmiire it)4tanee,)

L Intiiii.

y JiittK :-io Qu'iinp parllo d#frn(Jpro«<«« cond.imnt'o oommo anufrultliro uiiivprselle d« ion mari dicfdo
wt dank la rai'me condition qu'un ligataire univoreol, ot eat pcraonnnllementobliffdo an
palement de la oondamaation. T

2o. Qu'un tler».»al«l appol<! A d<«larcr oe <ju'll dolt A uno partle ainxi dM^iiKedand lo brof,
-Wft tenu de declarer ce qu'il lui dolt lant porsonnellement qu'en la quality d8l«nUii« oo

; 1 ugufruKlireunlverselle.

_ ;:
80. Quo le jugP, Ion de I'au.tltion finale, est tenu de r«vl«er une d«cl«.lon maintenaat une ob-

jection faito par un tlert-»al»i de declarer oo qu'll dolt perHonaellcmont ivon Mgatatre
unlvenielouAunuRurruUlerunlverMl.ceu'eatpagclioaeJugAe. \4o. Que la donation universolle en usuflrult pir contrat de marlage eat une donatiyq cau»a

Le 30 mai 1876, par jugcment de la Cour do premiere instance confirm* sur
rappcl, lea d^Sfendeurs Charles P. Paiaohaqd et Euoher B. Dufort, en leur qua-
lite de Ugataires fid^i-commissaires de feu. D&Vi4JLaurent et Dame Anathalie
Tmdelle,8a veuve, enqualitd d'usufruitidro univ^lle d^ son mari, ont dt^con-

,
damn<Js au profit desappelants au paiement de la somme de- $5,159.48 «voe
iiit^rets et d^pens. ^ i

^ La d^fenderease avait <Ste assignee comme donataire univcrsellp 'en usufruit*'
Men biens de son ^poux ddc^d«J. EUe avait ^t^ dgalement institute 16gat:ure
noivoraelle en usufruil, mais elle avait renonce a oe legs pour s'en tetfir A la

'

donation a elle faite par son contrat de manage.
Sur oejugement, Ic 17 mars 1879, une saisie-arrSt a 4te pratiqu<5e entro les

mams de I'intim^ S^vAre Rivard. Ce dernier a d<5clar6 qu'il n'a»ait entre ses
mams qu'une salamandre de la valeur d'environ $80 appartenant 4 k dite'dame
Anathalie Trudelle, (madame Laurent) oomm^ usufruitiire IkVien de plus.

A la reqq^te des demandeurs le 17 mhi 1879, h Cour ordojina au tiers-saisi
de r^pondre aux questions quilui seraient posies, oonformiment ^ I'aHhle 1699
du Code de Proe^ure. '

"„ .^^'^ \
Par ses r^ponses il admet que la abci^t^ liaijr^t et-Bafofoei doot il itait

membre, d^vait & madame Laurent, lot« |w'4|^4p sbn mari, uno (»mme de six
mille dollars, et qu'il avait des me\ib)e8 cft.jwi'|»Mea8i6p app^teaant & m"adame
Laarent^er8onnellem«Bt,«tf il ednU^M »ii bt^g»toire oomme suii

:
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Q. N'6te8-Vou8 poa enJettd cnvew madame Laurent, III drffender«dto<«n ootte
«au»c, en son nom pcrsofinol «u autreniont?

' •

ObjeoWAoette question oonimo lll<5«.Ie quunt A la partie qui tond i'^taWlr^m mmio, do la pan 4« .i««H«iHi cnvara 1. i-,?esae 1^W
FrHouoel, attcndu que telle question ne pcut fi.re faite sMLoc^dure actuillc.

UDjeetion niaintcDtto; '^^
:

.

sur I objection qu.pnJoc^.l„«t«erdHervont!e droit delofaire reviser; "V
.Unli /

"^"^ '"""' """^ '""'' *"'" declaration c«,un.e tierssaisi, et que vousivez

It .
" TV: votr,^ possession qu'un ../«. entendiez-vous, ct.ave.-Vo>6

^ t«»^«».iue vous deviez A la d^fcnderesse Auathalie Trudeflc. tant«ISa.
lairo en UBUfruit ou person nclleuient A olle ? •

ncnvoy^. , / ,

le^rl mU^nir'r "'P«°'«r'""'"' ^ «" J^S*"""?' -e r6s<^vant le droit do

. Q. Lii! devez-TOU9 alors poraonnellemont, efquelle somme ?
Obj,cW i cette question puree qu'elle ne tend 4 etablir aueune obligation de I.

'
•

C^!!7:xr' "•
^'i^^^^^

''^-"''' ^^^^ - p^- ^- ^^
Objection renvoy^e. „ i

«'/ *

Ic flfilJ^wf
'"'^^ reHpeitJouMmeat i oe jugement; se r^servant le-droU dl

..n^A*^* "!?
""''r ^'^' * '^P'"'^" ^ °'"' q«<«tion, parcequt jod4quelq„'ar-

jra^Z'lSL.^""^""'
'^ ''"^^"^ "^^ ''^'^ -^c5t,,n.o«^.Vn-ont

>io^:^:™ t;::i2:^;r '^ •"^^-----'e-ted.;,.r..

meuWes autres que cefui.^elar^. et ^tait endett<5 enverB 1, d^fHeresse d.«e
Anathalift Trudelle en deflBomui&, considerables.

• «««»««

- 2o. Les e^ecuteure tcstamcntaires^de bod mari, feu David Laorent, lui .vaitw^" « W qwaiit^ dWruitiereTi9ive,^l^ touB les biena et effets de la .uoooa-

U riers-aaisi avait agi oomie proourear dt> dune Anathalie Tradelle et avait

2 16 m**"*
de? «»«"»«. d'argent appartonant A la Buoceaaion s'^levant 4 plua

^ '^. LadiJfendereBBemadame Laurent a^t^ oondamn^e comnn l^«ataii« enuaofmit deson mari, David Laurent, elle a aflcept^JflefclBuYruiteteUe «t. par 14.
5e.»naed<JbitrioeperHonneUedujagement. 'V^

6o. ^ d^fendereMe a ycndu 4 M. Laforce, I'aaiowf da Vjntim^. lea' ' ^1^—1 I III ll»ll.»l M lllllMllllM.iailimlMlUMl I. I 'r I ll^l .I..—-..—

!.r.
/

MiM«a«t«t
•i

^iTanl. .

V:is

:.t .r-l

/"v

a:-
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\

la Buooeasipo Laarout pour Irt.olltasflO, ot i'lDtiV wt pbH^ft de pajar oetto toBiut
tQ qu'il fait partio d« b «goiiit4 ixittUut nnfii» Uftfp^'ct Uii. *^ ' ^ ^ « '

lio 7 juio 18T(|'laB aemandouni produwftmfjoi niQjmt d« oonteiUtioD
'

•dditiouqtaM, aHiguaot ique uiada«)^ Triidello -.iyliMi eundainri^o par 1« j,i*e-.
BMntoomme usufVuitiAre univer^t#^ .ana avoir /ononoiJ ik oojog.., sana i|ld«u«r
qtt'alla .Tuit absorbiS la Talour de son lo^ f laDj/rondre oompte da la auoomuioo.

alia trunaiuiio, oile u trouvait penonnullaiuoot rAapQuaablo, »i»-A.fU doa
dMoandcurN; . , ^

Qu'il apport par b d^ohration du Uern-Raivi quf Oi>iDiuo aiaooitf ^'Auguate
Laforoe il catendend enveni la ddrcndereMa pour plua do $3,000; ^i. '

Qu'ilapportono^tro(j|u'ollaft voudiitoiwlM droiU doll auoooiaiori dam la dito
•ooi^t^ A Augusid Lafctoo, ot s'obi par lo fait irrsTooableineut. lidu au paiaiqent

.^doa dettca dcia HuocosaioD. .- •• ,,
•

En r^ponae A la oontostation je ticrs-naisi ^nonce : \
Que Ik poasea-ion des biens de lu Huooewion par ta Vd^rodJerosse o»mme

dooatairo univorsollo, et aa Qondananation h-qualiii aana avoir rendu oompko ot
•ana i^olamatioo do aa part, qu'ello avait absorM tons loi bionn en liquidation
dea or^anoos,. n'^tablia&iit p:i8 quo le tfera-aaisi avait fait une Pauaae declaration
ou qu'ello fut .peraonnelleuiont obligdo au paiotaaeiit du jugomont ; " „

• ^Z '" *''^'»-**'»' *"»'' aasignd |)our doolarer oe qu'il dovaic 4 la d^fondorosae it
qualihi, at Don porsonnpllomont, $t aa reaponsabilite perMUnello dtait inatiire i
diseuasion entre elle et los demandBurs.

Ad supposant la dtffcndcrcsso per«»nnellemor»t rosponsablo, elle no poavait I'dtre
Bur sea proprea biens, ai co q'est jusqu'l

de IWufruit a 'die traniiniis, ayant

elle A -droit d'offrir un conipte aveo

aur bea bietia lea r^olam^jtiona^u'e

lea^cmandeurd, oe qu'ello no pcut

Tofloe du b^n^tioe qu'ello a obtenu-

lire dea bien^ de la auccoaiion, et

lonoer 4 aon usufruit ct d'ezorccr

dorton ohef conourroument aveo

prdsente oonteatation. €

A'-

Quo lea domandeurs aont tenua de diaouter au pr^table lea bi^os do la aaooea-
aion. „

- ^

- iflJ!lftdition 4».Ia'oau80 lo juge en preuiiiro inatanoe renvoya la oontostation,
d<oldftnt qu'un juge de la mfimo odur ayant d^lar< que le tiera-saiai nWait paa
tenu do declarer oe qu'il devuit pcraonDellemenk A la d^fenderoaae oondamn^'
comnae donataire universelle en usufruit, o'jtait^oM jog^, et quo la Cour
d'Appel seulo pouvait modifier tel jugenient.

-*. Enappel, ,

'

-^i -
"

-
^'

Son. Jt. Lajlamme, 0. R., Conseil dea appejants, maintiot que lejuge en ptemi-
^r« inatanoe ^tait tenu de reviser rinterlooutoiro pronooe^ aur lea questions faitea

au tiem-aaiai, Ini demandan^ da ^Aolarer oe qu'il devait k la defenderease pert
MDnellement auasi bieh qu'en aa quality d'usufruitidre univoraolle.

I
2o. Lo tier8-aai8i.'(jtait tenu de faire oette d^olaration et ayant dilib^rtfmenk

refuel de la fairo il deyait ttr^ oondamD^ personnellement au paiement de la

-detto. V ,.^ > .-.. .

' '^-
. :' ^ - '

, .

3d, Le jojgtmcfit oondaMoant la dtffendereiio ?«-^tia2M Selonate ipiver-

^ aelle en uarifrutt aana qu'elle eut ezoip6 d'auean privilege ou droit de reatreindre
^

la eondamnation, oa d'an anapendre ou ohaogtr I'eftt, alle <tait irrdv^abi^oot-*^!
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i;::;;^.''"**? " "'""'^'^ ••^^ •^•»^* --?••• •"? -» ^^^^ «i*ri,i*r. p:..

i^.n^.r/.""!^""
d-";?!-!".!- «.t quo la dooati„„ ««i,«,,w, e„ „.urr,.U par

4q«iT.l.nU, 4 i^o don.tlon t.«t.,n.cn.fIre. .U».«,«,bl„bl« donation ne pou,T«-

.--'S:^C;r"^'^'^
-";..i,^..e„. de. ;.«,e»-d« „«.„ droit

"rtZuiirr?"'* ;""''!'''"' " ^^"•""Kor p«rson,.ello,„cnt d« ,et log. qu, leur «.nt „„po.<$« p., ]„ |oi o» par le »c«tau,'ont «.n. avoir lo bdil

.
Mxatalre, p. 94. 2 Bourjon 324.)

« tnventaire,
p. 296.. Id. ro

«l«^l^t ^T^^.'"
"" ""'"'™' "•"• <'''""»'«S»<'. «u «ontraire, IWtiok, Wl veut

ZZr ^: '"" '""''""""•• '' «" «'"-' '« Code IVangl Li/r e

ZTm" """"'' '^«-ir. P«rtic«Iier, 4 P,oudJ, Ju" p. yi'

tre -la difendereaw oommo uaufruitidro ne nouvait do> droit entnunor^^no.1
pon»ab,l.,tf <$qaiv.lentc 4 u„e^,oondan,riafon personncll. qTnC^ oST

, *• ,^ muroaae, ."^o. 5J4>) U jugemont n'a pas oondamn^ l» il^p—
r <J"e»«» cdrnme d^bitrice p^^oiielle dos appelant^. L rat„La Lfllmissaires repnJsentai'ont oeulnla succession dnd*fi.„» o»T'i'i- T ' **'*"-^'°-

'... TOP..,,,,. D. pi„. k, M9,^ia p.„iri.ii„ «,'i«,il.ZZ^

,
Madam. L.,.„„,„^^ j. ^„^ .„„1j,ibdu„« «u iMU po«.it«™.J.»l

»'„
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Hadanettl
•t

tajt do la cootribution. Lc jugomoot rendu contre/Cllo n'dtait dono qu'un
•m«nont prtfparatoiro consacrunt en prinoipe, et^^ftr <5viter une nouvelle
domande, un circuit d'actionn, sa responsabiliW ^ventuelle, mais n'ayant par
lui^meme auoune force d'ex&ution, avant b d<5termination de I'dtendue de
cotte responsabilitd.

On veut de piano, sans avoir fixd T^tcndue de on responsabilit^ p6cuniaire
cxdcuWr le jugemcnt contre h defendercsse, ind6finimont ift sur ses biens pro-
prea, ?oit que sea inUSrete dans I'usufruit des biens aient ^gal6 la dette, ou qu'itg
lui soiont rcaWs inf-Srieurs, o'est-A-dire sans egard au chiffre de son Emolument
Mais il pcut y avoir 14 oriante injustice, palpable iniquity ? Au point devue
de la logique judiciaire il j a plus, il y a absurdity I

Maia le jugement n'a ricn prononce de semblable ; il a si^feawnt 4none6 la
nature de la responsabilite de la d^fenderQsse, et il a lais^ aux parties le soin
de faire liquider le montant de la oondamnation,

^
II cut dono fallu qu'au prdalable un autre jugeinent sur action en reddition

de cftinptc ou toute autre action ^quivalente, vdt Uti rendu, sur oonstatation de
I Emolument de,la difenderesse, et qu'il I'eftt condamnee personnellement au
reliquat, pour qu'un cx^cutoire sur sea biens personnels pftt 6tre d<Soern<$ contre
*ll6.

ft

L'intimd est sans int^rfit i«nior que sur le jugement tel que rendu, lea appe-
lants pussent pratiquer une saisie contre lea biens de la succession usufruitda par
Ifl d^fenderease, et pua^^nt arrfiter entre les mains des debiteura de la aucceasion

^8 cr^anoes actives. Cost aussi ce qu'ont fait lea appelants. Jusque-IA its

<5tdriont dans lour droit, maia oii ils ont desse de I'Stre et oii lour, tort a com-*
meftc6, c'cat quand, aprds avoir fait arrcter cos criSances entre jes mains de I'in-
time^le sommant de declarer cc qu'il devait a Vusufruitiere, o^jst^-dirt > la
succession dont elle <5tait en possession, les onSanoes comme les autres biens, ils

-

ont oonteste la ddclaration cojpme inexaote, en oe qu'ila ont priStenda que les
xjrdanoes personnelles de la ddfei^deresse dtaitsaisies entre ses mains^n vertu de
la saiwe-arrfit d<Jcern«e contre la defenderesse assignee comme usufruitidre (et
ra yertu du jugeiiwn.t elle ne pouvait l'8tr« autrement), et qu'il devait en faire
d^Iaration pour se voir condamner k les verser entre lea mains des- sai^issants.
La Cour d'Appel, RoD"rHiBB, J. ad hoc, pronongant le jugement, dit

:

I. La premWre question disoutde par les partiea en oette cause «st de savoir
quelle e«t la portde l«5gale du jugement rendu cbiitre les d<$fendeurs, et notam-
ment quelle est la responsabilit^ de dame AnathitKe Trudelle, veuve de feu
Uavid Laurent, qui a 6te oond^nde avec les deux autres defend'eurs. comme.
vsufruitiireuniverselle Aesoamui. "

'
'

Le Uers-Saiai pretend que Vusufruimre univmelU Aoii «tre assimik^ aa Uga-
taire particuUer, et il veut limiter, en cons^qaenoe, I'^tendde de sa responsa-
bilit^.

*^

.

Cette th&ie, que I'usufruitidre aaiverselle ne doit pas «tr« oonaidirte opmmo
«ne l^taire 4 titre universel, it porter la mSme responsabiUt^, est aoatenneiois
I'empire da Code Napoleon par plostears anteors, et aotamment par Demdombs
«t I^aroadi qui ont oertainement one trds grande aotoritd.

Je n'ai nalle envie de oombattre leor th^e et j« nua mAm* diapoai i

.::^-/
- :
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mOio'^^Z'
""''T 'TP'"' ^"^ Code FrnnyaiB. Le> .rticleB 1003 ctlOlO de ce Code me semblerit leur doDner rai^D

Ma«, je erois qoe cette thise est inBoutenable dnns notre droit

deBaneirioJs^^ofo'. '^^Tl"^'^'^'
la reproduction Uque tex.uelle

•' L. Kg.,™ de 1Wruil do.n« comm. leg, „.i,o™<.l, o. 4 .i.re nni,e™ol

^ Vo'.'» » I''" ^ »»'" "lick 876 el rtll ezl.,„il d,m, lo Cod. P™„™b i.

'
.A.^'"/'

''
^ * ''"" """' l^gi^atioD, tr«is cln«:e8 de p6rsonnc8''q«i 8ont ohnr

o c* 8fuiement jusqu 4 concurrence de leurs legs

ticutTerjd!!'
'" ?f-"" -t«J'-«fruitier universel et le l^gataire par-

au Boutien de ^ til!
™''^"'- ^^' '"'^^''^'^^ «»'*» pat I'intim^

sauri^e t prlToi etr 77"* "«'•• ^^'-PP"""^-" * la pr^sente'ca««.;et Ae

ilacha^ett „
"ui^L''-'*

r^a6i^»V^ perso..elle expresB^ment miae

M„J.^* VT ""''*'*'* P*' '"*• 876 de notre Code.

^Zr^:.:^tlZ::T^ '^ "'"' relativ.del'usuf™it, et

Mai^ d,„..d, |.i.a„K, l..,^iUj„.^^ ^^^^^ 1^ ^^ ^

Hodon «t
•t

Blvfrd.

•I.

* il

jiSsfe*
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Sadon ft i

ct
BiTMd.

Non I puis(]iu« It condamnatioD n'a pa»^ dtd aolidairo et que l« loi elle-mln,,
ne prononce uuoune folidarit^ contreoles l^-aUire», ni ooutre I'usarrQitidri -

Faudru-t-a, alon, diviBer «n troia parts Tiriles le monUoi da jugemont et en
mettreune pwt, o'«»t-4-dire un tiere do la dette, i la charge de la difenderosse r
Je le oroia, et oW la rAglo do droit que, loraquo pluMieura d<$readears Book

coDdamu^H aaoa •olidprit^, la dette bo di vise de pleio droit eotre eux en p»ru
^gales.

:^i/

h

'.^
.

Nul doate que la oondamnatlon e&t pu «tre diffdrente, et que ai des procdJurei
eu&sent ittf- prises par la dd^deresse 4 cet effet, la proportion payable par
elle eftt pu ^tro autrotneut d.Jtermia«5o. Oo.nme nous I'avons ddmontr<J I,
responsabilit^ personneilftde la d<$fendere8se ne fait auoun doate dans notre
droit, maisoommo eette responsabilit^ est limitde 4 la proportion fe ce qu'olle a
rcva, eile a^rnit pu, en r^poosoi Taction des demandeurs, faire Qonnaitre lot
bieng dont elle jouit oomine ustofruitidre, en fairo la preuTo par un inrentaire
faire eetimer la val«Mir ^e la nue-propri<5t<5 et colle de I'usufruit, et faire fixer
ainsi sa contribution au^ dettes, suivant I'art. 474 do notre Code

"

Pourquoi ne.l'u-t-eliy pas fuit ? Probabloient parceque cette contribution
.
cftt pu etre fegale ou eWcdder le tiers qu'elle est maintonant condumnde & payer

L'lntiunS dit enoore/quo^Ql^tait aux demandeurs A faire fixor'li contribution
de la d^fonderesse pa^ uno Ventilation do la valeur du capital et de I'usufruit
Mais cette pretention n'estpM fond^eion droit.

C'efitla d^fondereiise qui doit biou connattre les forces de succession, qui a
do en faire I'lnventaite, qiri art dovra compte et qui, par oons^queot, doit faire-
la ventilation, si les dcttos sunt uno charge trop ondreuso' pour olle, et si ella
ne pent s'entendre av» c les nus-proprietaires pour lour ucquittement

C'68t pourquoi Pothier dit en son Traiti da Saecestion; chap, v, art. it,
[ue Ite criSanpiers de la ;8ucoo.-«ion ont uno notion personnolle opntre chaoun des'
Buobei^ars universeli poir la part que chacun d'cux ^a\oa bien's del

'

Bucce8Si()i»,^ct que sioitte part n'est pas liquidde et aou8tat<So paf one ventilatWL
les cr^anoie^^t lide/ action contre chaoun d'oux pour uno portion virST
Cost fenoore oeljii^ill soutient 4 I'art. II pr<5c<$Jent, qui s'applique aux l^a-

'

taires universes et 4 titre univorsel et dans lequel il dit : " Que pour qu'\ls ne
Boient tenus^des dettes q^e:mjqu'4 ooijourronoo des btens aaxquols ils ont
Bacem, il faut qu'ils en aiont IkU^onst^r la quantiuS par a^^inventaire, on
quelqu'autrO aote<Squivalent, s'ils s'eiiNionf mis on possession, sansVla, et qi'ils
aicnt dispose des biens, ils soront tonus in^nimont des dettes, et ils ne seront
pas tonus pour s'en diScliarger 4 offrir d'aband>iiwr et de tenir compte des bieni
B'dtant mis par lour faute hors d'etat d'en pouvoir^Kmstater la quantity : c'est le
Bentjment common." ^n:

Done la defcndereBse est tonne perBonnell^cnt, tant ^^rta de la loiqa'aax
termeg da jugemont pronono^ contre elle, poUr uno portior^irile de la dette
dea demandean, c'«Bt-it-dire pear an tiers. ^^

L'inamrf est tomb^.^ans uno autre ercoar quand il souUent, qo^lt verto da
jugement rendu, les demaBdoan ne peavent Baisir que ltd bien^ de U iaooeMi<Mi
et n«a pas lea biens poraonnels de la defenderesBe. ' ^ '

. f...

11 wmble aasimiler la quilittJ d'aaufraitidre 4 ceUe des tatear^! eomtaon 6^
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l«>"rM|»ttoeU.i.uni«Mioi, „,«,, .i„„,_nTr 1.?^ '
«"• rtprfMou

. eu tort et q^e le.W^. r^p/^g"*^;'^-
f'« ^'^ !« /ug. qui

e turwent dirttrc) permit.. ''

^^^^^
'' ^* **" ^"'*"'° <*" '^Hants)

Mnto, i la derni^re obJMtion la in<y« . aa^iax

perronncllement. ^ * '**•'"•'"" I>o«v«t devoir 4 1. d^fenderesae

VoiSiquelle.^Wliirtpone'edutierMauii.
/

» certain d«Iai '
^ '"'^"«^'^»«er <<*, oompWter «. d<olmtion d^m.

-^^^:^^:^ ^—
Ce procrfd* n'^taitw iUi^Ti^r a J^^' "•"' "'" ?"«'••

•ontert^tion.
" "' P""'* «t.Ai«.iu;deB dlfe«& de leu;

* */«w. ^ ' ****" •• "•**~ i|«g«U4re«,eDt et d<fiS^eat

HadoB at4L
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Iludon et •'. C'eit oe que les demaudcura u'ont pas fait, et je oroU que, soug oe mpport,
Icur maniire de proodder a M6 d^footuease. \ >

La Conr Sup^rieoA ne po|ivait maiotonir l» oiointeataUon, puisqa'elle n'^tnlt
pas appuj^e de preuve suffisante ; mai« d'^iutre fart, je croia qu'elle n'aurait pas
d& disposer d^fiuitivemeut do }a saisie-arr^l, majs otdooner au tiere-saisi de oom-
pMter sa d^olaraUoo. Cor d'un o6t4, il y avait une contestation sans preuve
BuffiH^nto ol, de I'autre' cdtd, il y avait une declaration inoompldte et un intocro

gatoire erronndmeut limits par le^ii^.

Sous ces oircotistanoes, voioi le jugeftient : • *"

lo. Coofirmant le jugoment de la Cour Sup^rieure, wnvoyant la contestation,
tnuis cans Frais. »

2o. Condaninant chaquo partie 4 payor ses frais devant la Cour d'Appel.
3o. Ordonnant transmission du doiisier devant la Cour Sup^rieure, pour y

*trc proo^d^ nlt^rieureiuent sur la soisie-arrfit, aprds la miae du tierKsaisi en
thmeure o» ni dtfaut do completer sa declaration.

.
i?. <fr £. X<i/7amm«, pour appelants. •

^ Xoran«7er <fe Xoranjcr, pour I'intimd.

Hon. T.J.J. Loranger, ooiiBoll.

COURT OP QUEENS BENCH, 1879. ^

MONTREAL, 20th DECEMBER, 1879.

Cdram Hon. Sib A. A. Dobion, Ch. J., Monk, J., Ramsay, J., TkIsieb, J.,

/ • Cross, J. -
,

/ % So. S3.
^'

THE CORPORATIOX OP THE OOUNTy tfp DRDMMOND,
^ AiPPBUijrr; »

. AND

THE SOOTH EASTBR.V RAILWAY OOMPANF,
RaSPOHDBST.

HbLD: -(Reverting the Jadfmeiit report«d in 23 L; C. J., p. 26), that th« ndlwar of an ineorporated
oomptny may be «eiz«d an'd Mid, ^ execntton of • Judgment In teror of a mortnn
creditor. • i

-Jeswbr, J., (rfiMen<ten») ••—
•

'

La Corporation du comt^ do Orummond, portenr d'un montant de 1^,000
de debentures ou bona de la Compagnie dite " The South Eastern Railwiji," *
obtenu jugement contre cette Gomptignie pour $14,49(](^

,

/

En vertu de ce jagemcn.t une portion ^e oe ohemin de fer, situde^ans 3
dbtricts

,

judioiaires, a ^t^ ^sie par le fliirif de Tun de oes distj^ots, et
annoncee p<^ur 8tre vendue bomme un immeiiUr'ordiiiwe., - /

^

La 'Gom|^^e|^u chetnin de fer en question a |rt^uit une op^ition afin

d'annuler oette srfsie, en alWguant certaines irr^gularitis 'dans cette saisie, et
sp^ialenient que la saisie d'un cheuiin de fer aveo son roulunt (rolltag stock)
estnulle.

.

,
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II est bon d'examiwr taaintenant oe qui est si.!«i o^ '

;;-ne lisidro de terrain <le 6a ™illes d^Lngt "

66 ^IVT'^ •''''«'^« =

" b&tisses et aveo le roulant da l» aJo P^' '^^ '"'^e, «veo lea

portaBte: .. Jl d„_ of hTdl^I V •• '
°™"""«»« di«pMition im-

i..««n p...*™ d, d«lr ««.!.tri.^^"^r**^ • "« p™^

»

prwcipole du tout ? " '* *<*°* •>" ""« portion
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Tk» Corpora-
llMOflh*
Conaty oT
Druamind

and
TliaSoathRait
•ni Bailmy

JjM tcrruini n'ont^t^ expropri^i qu'en (Uduitaot la vaUur doDn4« an rasta da
(err.-iiii da I'expropri^, «t k b oondition da n« a'«p aerfir qua pour un ohamia

da far, ot qua ai I'oo ne a'an aart paa pour eat objat, la tarraia ralournara au pro-

pri^iaira aipropri^. Toutefc coa oonditiona atatatairea fond^oa aar I'ordre publia

na RODt-ellaa pu minaa do tAii par la d^oratda ahtfrif, aani oaa aonditioni? --'•-:

Le d^rat judicUira produiMit la diivolntioo tU facto da aatta aorfM^atioo an

lui anlevunt I'objut pour loquel alia aM orjMa, la fonds aarlaqual alia aat aaaiaa

at aani Icqual alia na paut exiatar. (I ma aambla qua ea«i na pant avoir liaa

quo par rintorvention 'S^ I'aatorit^ ligialativo. Notr^ Coda Civil, art. 369,

Rumble I'indiquer en atatuiint :
" Laa eorporationa aiouliiraa, d'un oaraotira

" public, na peuvont aa diaaoudra par oonaentement mutuol, aana un abandon

" Formcl ,at 16gal on aana I'autorit^ da la LAgialatura. Il an aat da mtma daa

<* dompagniea da ohemin do far, da eanaux et gAntraleraent da toutaa laa

' " eorporationa prlv^ea qui ont obtenu daa priviltfgea aiolaaifi."
'

\

Ji'hypoth^que en France eat la uilme qu iei. \ \

Quelle eat la juriaprudenee ii ? On (rouve una d^iaion pronono4e par l« tri-.

bunal do la Seine le 27 juillet 1850, dana I'inataqM de Legrain centre la chemin

do Per de Sooaui k Paria, Dallos Raeueil p^riodique, ann^e 18&1, cinqui^ma

partie p. 78, 8. 8.
i

"'

'< Decide que lea ohemins de Tor, n'dtant pai auaooptiblea d'une propri^t^ '

*' priv^e, ne peuvont dtre robjet d'una expropriation forc^ de la part dea onSan-

" oiers de la compagnio concessionaire, ni indme dea anoieni propri^tairea d«

"aol."

F^rand-Giraud, L^gielntion dea ehemina de for, p. 16, 18, dit: " C'eat ainai

"que lea ohcmina de for Taisant partie de la grande voirie aont oonsid^i^ oomme
'"'dea d^pendiineea du domaine publie.'*- ,

^

En comparantlea articles 369, 399, 400 et 405 de notre Code, il aemble qua

la mdme doctrine doit pr^valoir ici. '

La mSme doctrine a ^6 maintonue dana une eaoso ju;;^e k Quebec, dernidre-

ment rapport^ au vol. 5, p. 99, dea Ilappolla Judieiairea de Qii^beio, de Woaon vs.

Le ebcmin do for de L^via k Kennebec. Ceci me parait conforme anx d^oiaiona

donn^ en Angleterre, entr'autrea k la oauaa de Gardner vs. The Liadon & Cha-

tham SaUwaj Company, en 1866, rapport^ au 2e vol. Law Reports Chanoerj

Cuaea p. M5, 217.

Quoiqu uD^ doctrine diffi^rente parait exiater aux Btais^Unia, elle a ^levA 14

beancoup de oifficnlt^s, et il a faliu toujoura rocourir k une Mgisbtion ap^oia^,

ainei le dit Recf^field on fiuilwaja, vol. lip. 502.

II eat vrai quil existe un jugement rendu par la Cour Suprdine du Canada

1 vol. p. 737, Bickford k The Grand Junction Eailway Company, dans lequel

il aemble que le "mortgage " d'lin oreanoior a ixi mointenu, maia en liaant oa

rapport au long, oa verra que eette Cour a hnt6 da se prononoor aur le mode

executoire de oe "\moi-tgage," quant k la partie du ohemin qui eonstitae " la

ehomin de for " ou lea rranohises du chemin de for.

Le Jugo de la Cour Suprdmo en rendant le jugement, 1 vol. Supreofe Court

Reports p. 737, a dit n "Therefore conceding for the present that the mortgage, if

" oonfiotd to the franohise, and to tha railway and itaadjunots, would have been

^<M

T
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" Toid

deoinioDt maint^o th« oppoaite view
qo«won, whilst Kogluh

Plus Idin le Juge «jout« ,

.ij -J .. P^ •'"'''<'"• ''"oh th 8 Court miv w«t h« n.llJ ... .

droit de 1. Comriagnie du ohemiu d« fer n'eai qu'u„ droi iSm ^ x !
pour lexeroioe d'une wrvitude d. na«.«. ! j-

,''"'*>^'" <>« propri<5t<

Lrif ««- I. J
""*'*"""''• «• P«»«ge, tandisque le d^sret ou vente par leih«rir qae la demtiDderoaae yeut fnira Annn» X j v j . ^

Code Civil, art. 405 ^
»««, conlire lAi droit de propridW absolu.

Sur le 3me point. I/ex«outi.oo de la ordanoe aur cotto propri«.« n'eat qa'.umoyen dun. aaiKie-arrfit, ou par la nomination d'un Juestre judi!^all !tertu dea articlea 876, 878 880 8S1 O.A.
" "° "*'"*''»" J"**'"*'™ en

A)i.:»„» A I • . . '' *
^*' ^"*'* <*"» Procedure Civile. Ceol«qnivaut 4 la nowination d'un r«!«/»«r *t «•*.» u . i j

viriw. »^eoi

M^..^^«..* N..«o4T;:rrpi7i"ts:ir.';!:

I>*a«i«0D4

TkaSMUiaMi.
tniCaUM.
CeapMy.
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iSwmputf.
Bnt qu'il poQt y i

TtoCorpon- s^t qui pcut N'nppliquor dniM eettfl oauM, e'mt I'artiole 645: " 8i ta Tento eit

(,'oai(iy of /' ari^tdo par quclqu'oppoiiition, le raiiiuHint pout, tuiTont lea oirocwatanoefl et i

uui" / " la diaordtion du tribunal^ obtfiDic i* nomioattoa d'un adniuatra pour on

•rn Railway " pcroevotr i(M revenua.
'

lica ardolea 1823 ot 1826 da Code Civil d^mon^nt ^u'il petit y avoir

•dquimtra dea iinmpubloH auasi bion que doa moublea ; il eat pourTU dana oea

artioloa & radministration doa biona adquostrd^ an droit do lea louer, k la diatri-

butio-i d<M donion en Cour enti;c ooui qui y ont droit. Oeoi me (i4raU deroir

uffiro A protd;i;er lei droits d'un onSaneier hypoth^oairo, nana nuiro aux autre*

cr^anowra ot sans d<$trairo la propridt6 au 'prdjuJiso du publio et do toua lea

iot^rcmda.

Jo tormino en oitant Ion par \w du a:tvant ju<j;o tiord Cairns dana la oauso

pr^itdo' do Qardnor va. London and Chutham Ruilway :

" The living and goino; oonoorn thai oroated by the Legislatuce must not

« andor a contract plodging it as accurity, bn destroyed, broken up or annihila.

" ted. Tho toils and auras of money ejundem generit, that ia to aay, the earn-

"ings of the undort'ilcin'^, must be mido aTaihblo to satisfy the mortgage, but

" in my opinion, tho mortgagoos cannot by soiling tho lauds reduce it into

" ita original elements." '

C'eaf I'avis quo j'adopto, jo lo crois plus oonformo aix intdrdt? des ordanoiors

et des ddbitoufs et do touten los parties intdre«i^t)s, et d'aooord aveo nos lois. Je

Buis done d'opinion do confirmer le jug;omont rendu en Cour Infdrieure.

Sir a. .\. DoRiON, Ch. J. La legislature en nutorisant la construction da

ohemin de fer des oomtda de Iliohelieu, Drummondot Arthabjska, a eii mdme
temps, autorisd la compi'^nio Dl hypothequor le chemin ainsi que toutos sea d^pon-

dautefl pour sArot^ des hondt qu'cllo <Smettrait.

Or I'art. 20 16 dit :
" I'hypothd ]ue est un droit rt$el sur lo.'^ immoubles aifopt^s

"&raoquittomdnt d'une obligation, on vortu. duqael le cr^^noier pout les faire

" vendre en quelques mains qu'ils soient, et Stro pr^ftSrd sur le produit de la vente

" suivant I'or^ du temps, tel que fixd par le Code."

La loi n'a pas pourvu & donner aux portours d'hypothdquessar los ohemins de

fer d'ftutro reoours que celui ioani par le Code Civil A tout ordanoier bypoth^-

cairc. .
•

En Angleterro Ton a refusd de pcrmott^ la vente des chomins de fer, mais que

Ton remarque que I'aote des ohemins de for n'est pas semblable au ndtre. De
plus, Ml, le ordanoier en vertu de son mortgage peut se* faire mettre en possession

de la propriety mortgagiei et les tribunaux sans prdcis^ment mettre los ordanoiers

en poflsessioh du chemin de fer qui leur est bypoth^qud, nomment un offioier qu'ils

appellent receiver, et qui per^oit les profits da chemin dans rintdretjdes cr^anoiers

et des antral intdress^s. (South Eastern Kailway & Jordan, 6 Rboseof Lords,

425. Gardner & The Tjondon, Chatham & Dover Railway Co., L. R^ 2 Ob. 201.)

Dans la causae de Morrison et The Grand Trunk Railway of Canada, 5 lt.O^

J., 313), Is Co^r SupSrieare a refuse la demande faite par an ordancier de nonH

mer nn s^uestro.

Si le ordancier i^ypoth^aire na peut saisir et faire vendre le ohemin qn! lai a

4\6 hypotb^qu4 conlbrm^ment & la loi, il aurait an privily parfaitemeat inatile

-

\"^
.. ,
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Ml

pul«,u'U n. pourrdt I'ewrw en 1. Male mtnidro doneToa •i.roa aq« hypoth*. th. (w,*
que en Tertu du Code.

/!«"»•• „„„";;^
roj.„..»nty orAui Ktatii Uniii, oA Xtmortgnge oonfikre .o ordtnoier let m^met droitf qu'en -^-

AnRleterre. loa tr.buniux permeltent U rente do. ehemio. de fer A U pour«uit«^^S^WST*-

Co«riLV"7Tfl
«»• B;fo'd & The (Jrand Juneiion Railway Co.. 1 Supreme

Court Kep. 738, M. le juxe Strong, tout en ddolarant que la cour coniid^Srait
que la queitioD dUit lei ind,iciM et sujette A diwuMion. .'est exprlnid de manidre '

A iDdiquer qu'il inchnait pour U jurl.prudonoe Amirioaine.
"

L on objcote qu'en Franee le. ohomin. de fer ne peurent fltre ni «i«l,, nl vendu.

r„"S;t!;' ^^ •",*"*'''"'^ "«'««»««»<>•?»» que par uneloide 1845.
1
on a d^Urd que le. ehemm. de fer feralebt partie du domaine public qui o.

^

.n«..«.M.ble. En Praoee, le-eompagniesdoehemlo de fer newnt pa!, propridtaire.
duehennn n.eme, qu. appartient A I'Etnt. Eile.n'en ont que U poaaeJ.ion et le x
triv.i^ge de le. exploiter aux condition, mentionndo. dan. lour, ehntt^

~~

Pe^ 584? l"\t^T\ •*" *' J"""' ^^'*' '^"« •'"" *'°-« ^^ ^•'•o'. Rec.

"concddd. par I'Etat font partie de la Grande Voirie."

"wruii. ou

Lon de la diMuaaion de oet article, M. le commiMaire du Roi d^lar. que .!
Ic. cW.n. de fer fcaient partie do la Grande Voirie, lb wl en itait in.liino.

U y a eu de. chemin. do fer qui ont 4t6 con.tfuiU avant'la loi de 1815 en

„„f
"'32^'

"^r
.^'"^' '^^^' ^' '^^^ "•* »"^^ Vteibunal civil de la Seineqm a d^,d6 cat^gor,que,ttent que '• le. oho^in. de fer no pouvent etro i'objct

;

d une expropr.at.o„ forcdo de la part do. c^dancier. L la compagnie conce^iot

"Zt'du chomrn "
^"'* '""''""' P'^P"'^*^'^ «*" k °<dd pour I'^tablisae-

L'un do. motif, de co jugemcnt d.t, " quo~ le coneessioi^naire du chomm de
fer n en dtant pas propr.6taire, I'oxpropriution ne peut et^onr^nivre sur lui

>'

Birey tait sur cot arret les observations sufvantes : ^KM"
Notel. "M«bIo droit a la concession du chemin defMsid^r^ c«mmeun
droit immobiher ou espdce d'usufruit, ne pourrait-il p,« etre suisi ? Noug-

"r;Td: TZir
''"^""^'"' ^"^ ^^-^^^ '^^^ ^^^- <»- ^^-ts

t^ publ-que et qu'.l. n'appartiennent pas aux compagnies conee««oLaires
qu on nd peut le. vendre sur elles. (Christolphe. 1. 1, p. 694. No. 706

; p. 598^No 708)
;
auss, a-t-il 6t4 jugd que cea compagnies n'<$taient pas passibfes de 1.contribution foncifire. (Idem. p. 699, NoL 700.)

Dans' la Provinoede Qudbec les chomins de fer n'ont jamais 6tgconsidd«5s
.utrementque comme dtant des, propria privA3s dont les propridtairA, les
compagn,e.coDoe88ionnaires,soDta88ujetW,enversle public A certaines obliira.

Te V n^'lT'^^^ ^"" '^""^ «' P«' »'««»« co-oemaut lip ohemLde fer de Qudbeo, 32 Vic. oh. 61. ;
^ wuiuia

' X.

M
•,'(\

•*
'^'^.
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Tb* Corp<*n
Him or IliM

Coanljr of
Oramfflonil

Md _.

T1i«8o«iihM>t

&Lei oompagnlM aoh^tant on leur propro nom loa tembu dont olleii ont btmio
pour oonatruiro Umn oheinina (Ibidem, ». 7.) C«i tarralw aont luJ^U uu pai«.

muni dea tnzus 111 unioipal*!*. (('«Hlo.Muhioipal, art. 720.^

Lm oonipoKiiioa do ohomin do for ont m«mo it6 oondamtMioH iH payor dca loda
"

ct tcntflaaur le prii do terrains qu'iU avuiont aoquM avant ('abolition d«la tonura'
B^igiiourialo. (Kiorikowaki k Lu chimin do For lo U{aQd Trono du Canada
10 Rap. JjidTdu B. C, 47.) '

'

Dana oetto onuao dom dea jufpy, M. lo jup[o-6n obof Lafontaina ot M. loju«e
Moredith, maintonant juno-on ohof do la Cour Hupdriouro, oijt loOmo 6l6 d'opi-

nion quo la oompnunio dolundoroaao dovait payor aux aoignouhi VinderaniUS aoi-

jcnourialo duo par lea mnina^mortoa. Or, I'on n'a jatnaia p»y< d« droiu aoi^^ou-
riaui ni d'indemnil^ soignouriulo pour Ion torraina roqui* pour uii ohomin publio,
uoo ruo, ou uno route. • '

Cola ddmontre^ue loa oheinina do for no font pas partio do la Grande Voirie,

; et par oonarfquont du domaine publio, oommo ila le font en Franco, maia qu'iU
•ont doB propri6t<5s privdos, et quo oomme tellofl, elloa aont aujettea A expropriation
pour lea dottca dos oompognioa qui en aont propridtairoa, et^ jL plua forte raiaon,

dea dettea quo lea oompngniea ont 6V6 autorisdea, oomme dana le, oaa arftuci, & •

aaaurer au n\oyon d'une hypothdquo ap<Saiale aur le ohemih infidto, et aar toutci„
sea ddpcndanoea.

L'on oroit faire uno objootion wJriousd en disant quo la oharte qui eat un
octroi du pouToir aouverain no peut etre iAi6a6e aana le conaentement do I'autorit^

qui Fa potroydo. Maia qu'est-co quo la oharte ? C'eat le titr^ mdme qui.ddiiigno

• lonaemblo dea droits ct.privileges confer^ 41s oompagnie oonoeaa^nnairc, et

dea obligations qui lui aont impoe<$e8.
^

• Mais ost-oo que toutes lea ohartes de ohemin de for n'autorisent pas lea pro-

pji^toirca do oliciuin do fer A odder ot transporter lours droits ot privileges, en lea

antorisant « odder lea parts et actions que ohaquo actionn/iire pout avoir 4ana la

oompagnie ? . «

Etlorsmeittoquooo droit ne leurserait pas apdoialement acoordd pari*
oharte, BO faudrait-il' pas uno ddfense'oxpresse pour privor un propridtaire du
droit de vendre on odder sa propridt^, et si toua lea aotionnaires d'uno oompa-
gnie de ohemin de fer oddent lours actions & d'autres aotionnaires, est-co quo
tons les droits et toutes les obligations ne passent pas /I, ces nouvoaux aotionnai-
res, comme s'ils avai^|achete le ohemin mfiine. Supposons mointenant qu'un

WiHprtioulior «yt aasea riche pour aohetor toutjs les aetions d'an ohemin de
^^er, est-oe qu'il^e do'^ndra pas propridtaire de tout le ohemin y. oompris let

y privildges y attachds, et sujot & toutes les obligations (mRosde.^ par la oharte.

Quelle diffdrenqfi yrt-t-il ik aohetor separement de toys l|q aotionnaires dans

one entreprise |» chimin de fer, toutes lours parts et aotionsftfest-A-dire tousles

droits ji^i'ilsjt^esddent, ou d'acheter de la Corporation ou de tons les aotioo-

naires colledlivenftnt tons iteurs droits dans lo ohemin. II n'y a done aucuae

diffdrenoe entre le transfert
p|f les aotionnaires individuellement de lous leurs

.

droits, et celui fait ooUeotivement par tons les aotionnaires ensemble, v
Dans I'nn et Tautre oaa rensemble de leurs droits et obligatibns^o^t-i-dire

la charte, ou si Ton veut " tlu firanohiae," est trannuue 4 uo oa Aploat^arsooa-

• I
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J
the printed form of policy then in uae by the Company. That by one of such

^-^ " conditions any misrepresentation of or omission to communicate any circum-
stance fhich is material to be made known to the Company, the insurance should
be of 00 eflFect, That Ibng previous to said 4th day of Jund, 1877, the plaintiflF

/ had beeitt notified and warned that the store in whiofi said stock in trade was

^ ^contained was to be set on fire and burnt by a personal enemy. That the fire

• wa»;the act of an incendiary and the result of said threat. That the plaintifif

wholly, wrongfullyani illegally concealed said throat from defendant, which, if

communicated, would have caused the defendant to absolutely refuse said in-

surmdc. And that in consequence said insurance became- and yas wholly null

and void.

By its second plea, the Company contended that the plain£iff liad wholly failed,

,. as required by the conditions of such form ofvpolicy, to furnish proof8;«f plain-

tiff's loss satisfactory to the directors of Ahe Company, on the printed .^forms in

use by the Company, within 30 days from the occurrence of the fir^ and that

no loss, consequently, ever became payable by said defendant.

The defendant also pleaded the general issue.

The plaintiff, by his special answer to the first plea, allegedy*'' thatibednfy
information he ever -received as to any threatened inten|ionj^,-»n'y'one to bum

^ the shop in the plaintiff's declaration mentioned was given tojaim by one Captain

Smith, in the month of February, 1877, and during a time of excitement con-,

sequent on the municipal election, at which the said plaintiff was a candidate,

and which had then recently taken place. That the charaeter of this intima^

-^f^

4

• l

t^rht .o.,/.^,/„^, .1.. her. by i„.,r(«,.g« <...d hypuih.cuto th,. rcui otato und
•pputt.n«ii«* her, inartcr dcMjrilwd thai U to My : fA* irAo/r «/ ik^ milr,m,l
/""" i»<li"UHg all Iktitlnndt at the trrmiHio/ihf mtitl rv,ul, itndulUami$
oflkr .omfMiHi, iriihiH th* lim,t$„Hil itll hiUUijtg, th,rfOH ertclt,!, hhJ all aaJ

,
tvtjrjf tht oiipurlrHiiHCf thtrtto Moitging.'^

^
Ido ma mi how it ia poMuble to um •Ironffer words to give an hypothec

tbuM thare, tiud to rcfuw to give chom effect appuar* to me to bo iiimply breaking
faith with the bond holdcm. It may be very unwiie for a bond holder to>r««
hi* right in thj^ form^ but with bin diaerctioa wo have nothing to do Aa
•rKumcot wui u»td by th« Ctourt below that this bond gave opening to inter-
prc-tjdon bccaum. of ih^ UMe of the word mortgage along with the word
fcypiPw.^Bttl it ahouid tic ^^ervod that the word U only made um of " under the
power given

J>y
the atatute/' and that in the lUtute the word hypothe<f tioeura

afcne. Thin, thou, would cojutrol the bond. But in addition to this it it a pifoe
Of iuforwation 'almost loo ^mple to require to be insisted on, that the word
mortgage, has bedn constantly used .in this country as the translation of
kii,H,thi,,ue. C«n it be gravely pretended that in all the I':ngli»h deeds, where
the wortln," doth uorlgsge and hypothecate," arc used, the uortg.iget) loses bis

S. i» ,aik '.t.'„



TurZe f
"''

' "''^ ^'"P""^ """''^^ '» ^''•«* '«^*«' for that

to rk'lattTff hV"'" '"? T''^
'*''•" "'' ^'^ ^""•'^''^'^ ^y said Company

bl!l It : , ""L**T "' P''''*''°" •^f ""y «"oh form and none such havingbeen p eviously offered or tendered to hin. by said Company or its agent^ ^

saiJforrrV r." /•^^TP* "*"''* ^'''''''^^ said plaintiff^aused the
"
llTeeoJ^"''? ' " ** ''"'"P'"^ "^ '-^ '"^"^ »P ^-^ completed in all«^aeeorti,ng to Us requirements, and forwarded the same without delay

'

/ Ti T ^"'"P""^' «lefendant, which duly received the same.

/ Ihat ^en after the receipt by the said Company of the said form lb filledup and completed^ the said Company, b, another letter, of date the 2™h day ffSeptember last (herewith produced and fyled as the plaintirs exhibit No 4V

ficat* by a magistrate m the neighbourhood of the fire, ,ind to that end «nclo^an adduional form which the said plaintiff caused to kfilledup andcompS.sreq^ed by said Conipany, and the said jflaintiff did also furniSl tt^nfomation required by said last *e.^tioned letter which was^itHn hbW
rtnd th

y
uu;j>laim»Tninir7Vat it. all that the said C^m^y, defendant,^

, • 'W ,M^H
\., It

IH

lii

»
w of the olurten. of the „ilw„y.. Th«y .« died cooac-ion. -„d Ta U
«y .mount to „„ „.,« ,h.„ . ,„,„.„^y^ r.,.U,a!^ Uon. 7.kI

««l una J.1,K,„d,.„ec du do,«.i,.e public, et „, „„r,|.ot d.. lorn .pp.r^i

M25. l«t ool.) And .0 the property of the co«.p.„y i. „,c^,.ble h anr

I would therefore rey«r»«.
'

,

/

f
•^ 1

^ /

Hi



curry vs. Ihe Commonwealth Ins. Co., 10 Pickering's R. 525j in support of the
proposition that there had been concealment of a material fiiQt. And Bethune,
Q.C. (for plaintiff), cited against the proposition May on Ins. § 209, p. 22o',
and, in support of the question of waiver. Dill vs. The Queteo Fire Ins. Co

'

1 Rev. do Leg. 113
; Pine.vs. Reid, 6th Man. & Gr. 1, and specially the rul-

ing of Ch. J. Tiudal at p. 10; Goodwin and The Lancashire Fire Ins. Co.,
Is L. C. J. 1

;
Angell on Fiije Ins. § 242 and 248; Clarke, Fire Ins., 235-236'

237. -
,

/
. ;.

Johnson, J. In this cause the a^on was brought to recover S2,000 f^r
a loss by fire under an interim agreement to insure the stock in trade of the
plaintiff, and the defendants pleaded, admitting the contract, but alleging it to
have been made subject to the conditions of the Company's policies, one of
which was that there was to be no recourse if there was any misrepresentation;
orpmission to communicate any circumstance muterial to be made kjiown to the
insurer; and that, previous to the contract, the plaintiff had been warned that
the store was to be set on fire by an enemy, and that the fire was, in fadt, the
result of the threat or warning; and the plaintiff concealed the fact from the
Company, which, if it had been known to them, would have prevented them
from insuring. There was a second plea under which the Company contended
that the plaintiff had faikd to furnish proof of his loss to the satisfaction of the
Company on thft printed forms in use, and in conformity with another condi-
tion of the policy, within 30 days from the occurrence of the fire. The plaintiff
made special answers to both of these pl^s. *o the first he said that duying
the excitement of a municipal election, at which he was a candidate, he fiiidbeea

• om, >n Tc*p»ci \^^ luBihiy inonyf.Mi Mr riny torta, wron^ of dthcr thiot^* t\m«

" by either Company, bufure thi^ Act shiill oomo into US«ei, as oonlradiaiin

")(ui!«ho<l from tha «<'pirato ohli^lion.4 or <lobt<i conlraoted by eilhor Comfhiny,

" the property, nM«tj mid effectn, whtfthcr real or pergonal, vf »uch *eptntt

" Cinipny, oxinting and b<l)n;{in^ to it at the time thii Act nhnll come into

" tffwt, Nhall nloiie Ijo held bound, and ali.ill bt: liable to bo altaohcd, KJictl

"and t«k«>n." ^ .

The Corporation ofAo (Jodnty of Drunimond, the now roiipondont*i, being

the holdcntof fifty of the debenture* of tlOO each of the' Itiohelicu, Dram-

mond and .\rtlittbaTOa Counlict lUilwny Company, nuod the amalgamatcil

('ompany, now rcupondcntM, and rcoovorod judgment againat them for 114,490,

arreare of intercut duo on thuir Boiidn ; under which judgment they iMucd tit-

eution and caused to be R<iiod that part df the Railway of the united Cumpaoiei

which won to have been cnnslruotod by the Richelieu, Drammond and Arlba-

baaca Countion Railway C!onipnny, and which the laat named Company had

•peciully hypttheoatcd to secure the payment of their debentures.

The Company defendant in the oaiu«, and now reipoudeata, oppoaod the

eiiure, claiming iia nullity on vorioua gmuudi.

/ .i



18 complete on al Doints TKn o/. - n j .l
—~npvi;.ai answers, u

senseleL things LnSessl„rvfr"^'".''PP"^^ ''"'' ^^ »''«^

ness for free LtitaZs nZLIu 1 T""
^'.^ ^"'^"^"V »« ^'•o'^ th^ir fit-

it was, it referred to th" ve^nT^wh^^^^^^^^ '^'''^ -

""'*'«»»*'»>«*, lor defendant. ^
,-'-" ('') -; ;: ,

' I

T*-MmPK
>

'^1

1̂
i iv'

*il 'h

-V

l»l. 41 U a <|uaKi imblic pt»\)eTtj.

2nd. It JM iniw|Kirablc from the oirporitc fVanehia«.

Hot in Ihit oaao it i« not the public or anjr rcprcacntatite of th« pablio intarwt
that objeeta to the »ata. If ihiil inlcreal were of a drflnito tangible cbaruoler it
ia to bo preaumed tlicre would bo a public functionary who would aaaerl the
right, and claim tiiat it ahould b« prcM-rvid ; on the oontrarj, it ia tho dcbU)r
himiwif whft objecl*. lie oannol deny that h« borrowed ihc roonej of the credi-
tor now aeckinK rcdrraa, that he u^od il in the eonalruotion of the road, which ia
tho only property rcuiainiaK to roprcaent the value furnished by tho creditor

;

but ho aaya to the orwlitor : I have converted your money into property whioh is

notaoiiable, into aoniething in wliioh the public hafc an intereat, and t, hsTo a
right, in oommoo with other oiembvra of the community, to protect th^ publio
intereiit.

< i t| r

Thia ia an argument that equity will n-j.^cl, and common mow muat Upudi-
ate. It would require aomclhiog beyond the vague idea of publio policy to giv«
it force, and, in the abaenoe ofpoaiiive luw to aupport it, I think it undoa^ving
of aerioua conaideretioa.

'!!^^.



v iiiiiancnuri ni ensuiie saisir la propnete rtClaissee, U est alors quo le syndic

de BcHc^our produisit une tierce-opposition riBiterant contre Collcttc les all<5ga-

gatioDS 4e son action r<5vocatoirej et demandant cffcotivenicnt que les deux causes

f'ussent jointes (ct il en avah le droit, car elles ^taient connexes), et attaquaht

lasaiflio et le jugeihent de Vaillancourt en autant que la cr^anctfdtait'eteinte.

La.vcnte fut en consequence arrctde.

LiKCoar de Revision, par son jugemcnt de wai 1880, a maintenu la tierce-

opposition de Perrault en autant qu'elle avait trait k la douiande r^vocatoirc

portde contre Collette, et I'a renvoyee «n tant qu'elle concernait Vaillancourt,

avec ddpens contre Perrault en favcur de Yuiliancourt ou plutot de ses procu-

reurs,

L'obstade qui s'efait oppos^ h, la vente do la propridtd saisic ayant 6t6 leve,

Cctte vente cut lieu, et les deniers sont maintcn&nt rapportes pour distribution.

Le rapport de distribution est prdpard et M. Nantel^ ooinnie cessionnaire de

MM. Ouimet, Ouimet et Nantel, les avooats didtrayants, n'ayant pas etd colio-

que des frais encourus sur la tierce-opposition tant en cour de lire instance

qu'ea Cour de Revision, contcste cet ordre de distribution et demancle k ettt

coUoqud par privilege, dn montant de ces frais. )'

Toute la question soulevee par la contestalion de la collocation de JI. Pierre

leaubien, cr^ancier colloqud, par privilege de vendeur, est de savoir si les frais

encbqrus par Vaillancourt pour faire renvoyer la tierce opposition de Perrault

sont pii^ilegids. . ' / r
Je n'attache aucurie importance k I'objcction faite par les avocats de M.

Beaubign, que ces frais aont aujourd'hui rfelamds par M. Nantel, tandis que

*.. I.U, or.|„.«rj, pro,e« ... law ,.p,.)...,, l.o.^«r ,„cou»ai.Jul InJ uiiauitllullm»y b«. It hu not be«n uhngmuni nor inUrf«r«d with, aad noat b« •oforotdwhen a«inand«d.

There rem.lr.. the .ni«a.«iit of Iht" la^pwable ..tare of Ibe propeHy fnm

.Z^T' l'^"'^'"
^'^ '" "•• "•" ""* *^ l»'P-»«tl«" of. oompenj. .nd•bote .1

,
not ,u protection from the M.imate claim, of it. of«litor. it brm J i*

"'^"'•"'"" "f ' "^^ oomp.ny,th. .ggreKatlon of . o.plul whkJ

l^tf^ r 1" V"f."^
'"""'^' "^ l«««»id«.h. without . law protecting

them fVota .„d, v,du.l lubil.ty. would be unlikely ,o ft,n,l.h. The OoT.rni».i.t ^
digll Tl'' '*'°r'f !r *"'*'•"'*'' '" ''"'"« • """'^ »•'»•• I» '" «"-
diBerent to them who thould own and operate that railway

quite different to that which now preMnU itMlf.
H""""*

n iT-yv, lua; M

J
L.^ t-ujfei /« t>'/'^»^ if .vi4 l^i^£M
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,

- — — —•" ""-v «n.m, vi/ iuib. liio uts noire uoao ae Jrroco-
dure a d^ni ce qu'on doit entendre par frais do justice, et ils sont colloquds
aans 1 ordre suivant .-

:

lo. Prais de I'ordre
; 2o

; 3o. frais encourus sur le brcf d'exdcution con-
tre les immeublcs et cc qui pent resteivdft sur la diBcussion dcs meubles; 4o.

'
^° v^o-' Les frais sur les incidents de la saisie, et niressaires

^uf arrwerd la vente des immeubles tant en premHre instance qu'en appel »M nofj^ codificateurs citent Pothier, Pigcau, Hdricourt, etc, i

^^

Voyons ceque dit PoJhicr :
" Les frais extraordinaire^ sont ccux que Ic pouii

" suivant a ^16 obligd de faire sur les incidents survepus pendant le cours ,de h '

" saisie r^elle; par.exeniple 168 frais sur un appelde li^iaisic r<Selle, sur les omo-^
" sitions ,

"

.

' '-'

" Le ppursuivant, en faisant ccs frais, a gdrd I'affaire commune de tous les
•" crdanciers. .

, ,„-.ss:ai"'

" II les a faita dans llnterdfr^mimir^tiSTSliiifiSe^^Tavaicat tous
« int<Jrgt que la saisie fut raise i chef, pour pouvoir gtre payfe de Jeur crdance,
" et ces frais dtaient n&ossaires pour I'y mettre ; il est done jjlste que celui qui
" les a faits en soit rembours^ par preference.

^^

" On ne doit imw mgme obliger le poursuivant i se pourvoir contre ceux qui

I'

ontfait le^incidents
, et qui ont it6 cendminis aux dipens envers lui: il est

«' seulerfkent tenu de ceder, & cet egard, scs actions aux ci^anciers sur lesquels
" I'ordre manquera, pour, par eux, les exercer en sa place ainsiqu'ilspourronL"
Ce dernier passage de Potbier rdpond a robjection du crdancier Beaubien (fe

le contcBtant, M Nantel, h'avait pas ^tabli qu'il n'avait pas ete pave par Per-
tauli ui qu'il-mrtrtatragrprocedures pour se faire payer.

^.r-

•^ .pH»U«i 10 K„«r.| II. U would no. h«.« b^. |„r. „ u./d.b.o, .o J» U
h' o'^J::""

"""~'"^"' "' «" bo .bu-^ by hl^ u. defeat eh. ,SZ It

No t^u* .UOT-iLm of public Infr«u,y „,d. b, .h« debtor i»UrMU.| inb.t„.c.i„g .ho pro««.«.|„.. hi«. can be e.peet^l'u. h..e n.uch w^lTwi hthe <«uru. nor ..„ I .. .h„ i,,o«|.i h.u b«» ,e.«n.bly r,.o,,«ltf^^0.^nc.u,u.ry w..hout,aiUblep,„.Uon bein. made and offered. eiL .J ."^.l

To .broK..e ,uch a m,.«,i.| .„d well MtabliAed right a. .hat of a creditor

xrc:ir "' HM.r..,u., ,...,, .o.« !i,.,„ 4ti.r:i'::
Not oul, k„ u„ I^i.|.,„„ f.i,^ ta.i„Mfcm «,T ..t,«,riio.r, bmW

wrwitan. m„,» i,di..^ u„. ^. .f u„ „^|.^ '^^.^ J'^_

* X
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tnbunaur en France ddcident, sous I'operation da Turt. 714 da Code de Pro-''\
|ddure, quels sont Ics frais extmordinnires qui seront payds par privil^ce

Voir Carr^ Q. 2399, 8urTart. 714. f
^' " Les frais extraohlinnireH doivent 6tre doclards privildgi^s, 4it Carr(S, lorsque

Ja partie saisie les a occasion ndd et qu'elle a succomb^."
Voir Lepage, Tniite des SaisicW, T. 2, p. 10:i.

'

Dans la cau.so actucllo n'est-ce pas le ddbiteur principal,' par son syndie, qui »
mis uii obstacle a la vente de ri.nmeuble saisi ? Ejt en faisant renvoyer la tierce-

'

opposition, le demandeur Vaillanoourt n'a-t-il pas agi dans I'intdret commun en
' faisant dScarter I'obstaclc qui s'oppo^ait H la vente ?

Si le crdancier Beaubien eut et<r le poursuivant, au lieu de Vaillanoourt, et
que le sy'ndie de Belleflcur eut voulu lui fairo une mauVaise contestation
comme celle qu'il a fiiite A Vaiiltfncourt, en alidguant que sa crdance dtait payde
ou ^temte, est-ce que M. Beaubien n'aurait pas 6t6 obligd de faire les mdmes
irais qtfe Vaillancourt ? Et prdtendrait-il alors que ccs Irais n'auraient pas 6t6
faits dans I'intdret cofnmun ?

Je suis i, me demander oil serait la difference et je ne la trouve pas.
Je suis done d'opinion que les frais encourus par Vaillanoourt pour faire ren- •

voyer la tierce-opposition de Perrault sont des frais de justice, et doivent Gtre
«olloqud9 opmme tela d'aprds leur rang suivant I'art. 728 du U. de P.

La contestation doit done etre maintenue. ^
.

De Belle/euille & Bonin pour le crdanoier colFoqud.

^'''WSl^ 4 A«"^^ Ponr- le conf^stant
, et / Aid. QiUflicyCUZ^ConwaF^^

(O. A, N.)-

5.

ih "pM.»o«« of «h« Court, rrin.rk, •• W, coofeM. ib.t .fUr kIvli>K lb« »Ml^
"mudi thought th« docirino ibat alt railnwd morlKr.K^ m«dc .jthoul tiM wo-
"wot'of tit* li^«l««tt« an il|«Ktt| and »„iJ, booau.. lh«y nay oprrato u •
" prrmaaenl trun.fer of th« corporate powen of lb« oriKinal oorpor .ton to
•• MOlbor bo.ly, Krma to ua to have littl.. «o commend it, auJ niuoh to amdtmn
"h." 8«o 5ft Maino Rep. p. 395 ip |H«8.

Id tli« work of Piarw, on Ancrioan Rail*., Componiw. .t pp. fh)m 527 to
535, ho diKUM..! th« lubjcot at colilidernble length, and fall, in wilb lilil*
mod.fioatioo to the view above cnamUu-il lUn remark, ure very much in
point, and will w«ll repay a peruiwl. In the ooune ol them, and towarda the
eoneluiiion, ho aajrii :

—

" hit objvctcd to the power of the Company to mortgage the road that it te
"•public highway. The. right of the State to condemn private property for
" the road rcsta upon the ground that it ia to b« D«cd for public purp<Mi. But
" the propoailion thut the road U a publie highway if admittwl, would not
" require the admi«ioo of ita diaubility to tranafer the right lo Uie the same.
"The right of the Htate to have i( maintained for public travel and trao•po^

" tation doca not interfere with iu maoagomeot bj other partie* thaa the orl-

m:

^f^Wa- -'V ^.^ts ^.jlSS^f.'



given h.» by Trcnholu,e to «,akc t^e purcha«e,who ufle^wardT f 'J to aZand p., for the article which he, McLennan, was consequent^ S "o Sand did so at a loss w ich with his commission amounted to th. sum claled
'

rrenholmo by h.s <,]ea.pecfally negatived each of plaintiff's allegations of fhet •

h e besides pleaded the general iss^e.
,»t^gaiions ot laet

,

iJ^y!l^''T
««»;, on the 30U» March, 1878, gave judgment for the plain-tiff, which judgment is now questioned by the present appeal

^

in proof, no writing was produced ffom Trenhfe to authori7« th. r. i
'

nor any bought or sold notes to evidc^e thetransacUrotpZ^^^^^^^^^^

JrTr ""'"'^' -Pla-tiff>s| witness, says that on 'the-oTh Ap 1

1

gave MclJennan .n .b«Ier to buy^^^ut not to buy on a falling markT Heailed the next day, when McUnnan *old him he had not pu^^a^lsupposed the thing was at an end at t^at time.
Purchased

,
he

In another part, of his evidence he savs th-,t »!,«„ i.

irary to liis, Irenholme's, orders completely.
"

On being asked whether it, was in purchasing o^ a falling market th„f MLennan had di«.beyed instructions, he answeVf « N t^T th„ but h/purchased at a time after he had no right to dU I .nvIhiT^i \ T

'-J

•nd adntiniiilcT ih« whole property i.f • ('orporattoa liko iho Orand Trunk Kail-

«^ Uen wc are guided by tlw etprw provbioM of • atetuto to wbkb w« M«
bi>«Bd to give logal etttt.

The folbwing wm the Judgmmt of Um Gbvrl :~
" The Court oontjdcring that Judgment wm rcndi^red in thit

euuM on th« 2-tth November, IH7«, io faior of the appellanU, for the earn of
•11,416.00 earrvney, with interaiM m therein mentioned, being th« moonl of
wrtalo Poupone attnched to certain debcnturea iwued by the Rioheliea, Drva-
mond and Artbabanka Countiea Railway Company, oo tN 20th d^y of Jaoo,

" And eonnidering that by tb« Aet of loenrporation of the mA Ulohilieu,
Dmmmond add Arlhabanka Countion Itailwny Conipeny, the Mid (I'ompenj wu
uthoriled to iwue the uid dcbcMiturea and theruby to hypothcontu iho rualeatt^te

•nd appurtenanoea therein demribed, being the aame whioh art »ciM «•» ^»
•auae; . i

"And ooniidering that the uid debenturon, on whlcK the aaid' Judgment
mu rendered, wort imiued in conformity to the proviitioiia of the naid Act and
the form thereby given, mortgaging and hypothecating the aaid ruul «atat« tbd
appurtenanooa; *

\

/
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w. ..U.V nBi.jiiu niiivu iiio uivici'wuB lo uD VXVUU16U, una me rcstnouoii oi doi

;^
buying in a falling pjurket, the evidence that remains would euflSoiently

establish plaintiff's authority, and the admissions sworn to wouM go far to

make out a case for th6 pl^aintiff if «ich evidence be admissible in la^
The plaintiff, to make out his case, bad to prove two contracts. \ 1st. The

contract of agency by which he was commissioned to buy, a,nd sid. Tlie

contract of purchase by, which the first was carried into effect. /

•w
"^^^ ^^^^ could be proved by verbal testimony, and may be assumed ns

fc*
>

established
; the second, I conceive, required to be proved by a writing to give

i l^galelffect.

It will therefore be assumed that an order was given, but the difficulty arises

as to theiproof of the execution of that order. The plaintiff as a broker <!ou]d

by a written contra,ct, made out and evidenced by his own signature, bind two
parties to a iaie made by the one to the other through him, but when he
attempts to bind one of the parties to himself, he requires, besides the verbal'

testimony as to his instructions, written evidence to establish the purchase, and
this he cannot make for himself aa^agaiust the party who instructed him to effect

the purchase. >^ i -^ ' -

I» the present case the purchas^ ^dl resale ^re said to have been made at

Chicago, and although spoken of by McLennan, junior, it is not from any
•^personal knowledge possessed by him, but merely on the strength of telegrams

fcccivcd by his father ifrom his correspondents, C. H. Taylor & Co., of

i^.-

o<sJ

•*

-

-

i f;

-^^

»re VA»M nw-jiTvu a» wr.. in \„a \ *m\ UtwiW M tiM tilC }H i. ,A i^jir^l ( th«

lioa. Mr. JuatkM luMcr <ltMMia(iM|f)

iJttHTtini CttrUr, V C, for n»|^ii«

iwA^m^i «r& 0. ntrnM.

CIRCUIT Ct)URT. 1880.

HONTMAL, riMUARr, IMO.

CVroM TOUUROI, J.

Now MMa. ^

M» i-Tk* »Mla« • kont la «lMra*ai • fumk, l« ta pmintU, I* m« 4tp»t wMife Mm N
i»ra*«4 kr mUmmmm (»M« Ika nm o» Valw lavolTa^ nm»U |«) | TiM «•#« «f kU
4»km4t»% la Mi«h ,^, ikat k. k*d rHr*«4 lk« kMM bal karf Mkw.|iMaUr Mlf«n4
11 k««k la IM plalBUC Maani k« difkM

Thh WM ta.Mtioa to rMorcr (twa lh« dafcadaot th« vala« of a bonw «Ki«ii
had baao piaMd in hi* eharga to ba paaturld, aad which ha aaid b« had gifo
to ooa DtoallM, an enployaa of iha pUiattff,Ui>j aukhority of Om lattor. D«mUm

s ^"
.'.' ?..!. ,£,!.•.



Tho judgment now pronounced by this Court will bo as follows

:

Considcringlfbat the respondent,, plaintiff in the Court below, Jjath failed tQ
adduce in tbis cause anj legal proof of the purchase by him of tie 600 tierces
of June lard mentioned in his declaration in this cause, or that tho same was by
him fesold for or 6n account or at the Hsk of the appellant.

Considering, therefore, that there is error in the judgment rendered in this
cause by the Superior 'Court ^t Montreal on the 30th March, 1878, the Court
now here doth reverse tho said judgment, and proceeding to give the judgment
which the said Superior Court ought to have rendered, doth dismiss the said
action of the respondent with costaj &c.

. Judgment of S. C. reversed.

Davidson d; Co., for appellant.
,

'

aVacma«<cr cfe Co., fof respondent.

(8:b.) ;
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Par mm (MUmMl, m i»u <t« JO iMv««l>f« |«7«, M Ar«b^Hi(Matl ft iU-
po*4 d* M* bMaa •« (»fmtr <J« •« tt4fm, mttrs, Mnaf-M dM«m, pw divtn
hft ,mHi€mlim, Ikito * tkfm ^'tui MM fUl M ate m mu», Mr» U
4^«l, 4ual daiM \m Unaw Miniito:

" 4. J« dtmn* ti l%ti« m proprMU, 4 PtMiiilt AMKa«h«iit|, m d* «««
fHitm, noa aMuriDea mt ma '»it, 4in«n^ d« U Ci« d'aManaw " !«
•• OmiWM ;• 4a IfMtrAai, m auwunl 4 liOiW, avaa lota laa prolla aaaraa «t
" 4 aan^ir* joaqu'aa joar tt iMvra d« moo d4«4a."

La liatatcur ajaata

:

* Tom Ih lap partiaaliara, «i daaaaa (Vila, «« aonaiamiU m arymi, 4 I'tiat^
" tio« daa parta ^ banqa* at aaaaranea, ttnmt jUg4$ 4 iMa dil Idpuiraa
'• partieullara, mm an apr?, mnn Jifit, aana int^rit."

Knfln il inatitua l« dcmandeur, aoa aavatt, too Itfatain uninmi ; Mil U la
oomoia ioa miicnteur Uatammlairt. ' ^^

I<« damandfur vojani qua la (MlatMf avail fratd la auoo^lp d'an fnHi4
oonbra da lap partkulians H araignaot qaa la r4aalut loal da U lt<|aidatio« da

Vi^il



8i\lairc, et $18 en "butro pur aniido pcHir sos v@t6nientH
;
qu'en verto de oetto

cODTcntion cllo a travaill6 chez son fitd depuis Ic 7 juillot 1863, jusqu'i^ sa

mort arrivt^o en mai 1876, ct <|uc tout cc<qu'cllo a rcQU dc son'^rc etait pour

Ic saluirc (|u'il lui devuit, ct qu'clle n'a Hen re^u cle lui en d^pot.

Intei'r<i<;<5c comme teinqin, I'intinido a rdpoodu qu'elle avait reQU 8360 do son

p<^rc, dont $42 proyenaicnt dc la succession d'un do ses frdrcs et $318 pour

sulairc en Veitu dc la convention aildgu(;c dans sa defense ii I'action.

II n'y a pas d'autro preuvc au soutien dc la demandc que Ics r<$ponses de

I'intimep, et la Cour Ini«5rieure en adjugeant que ces reponses ne pouvaicnt Stre

,divis<!es a rcnvoyd Taction des appclauts. ^

r~ " Nous avons d^jiV jug<5 dans la cause de'Fblton et MoNamec, conformemcnt ii

rarticlo. 1243 du Code Civil, r|ue I'aveu, soit judioiaire ou cxtra-judiciaire, no

peut utre diviso oontro celui qui le fait, et co jugement a 6t6 confirm^ par la

Cour Supreme, (2 Supr<!ime Court Rep. 470).

D'apri^s cette decision ct la jurisprudence invariable en matii^rc d'avcuz, le

: jugement dc la Cour InftSricure doit 6tre confirm<S.

II y a quelqucs ens speciauz oi!k les tribunauz sout justifiablcs dc diviser

^^~^^ - ~ V I'aveu. d'une partie, mais oclui-6i n'on est pas un.

; - ' '

/ Judgment confirmed.

i, f,
''.' />0H/rc <fe /)o«/rc, for appellants. ;•

St. Pierre & Scallon, for respondents.

,/

./

/'

t^mtmttm •»«* li«iM»iri> 4 i«v«iii*lr«, mm^ t|«'i| '• j^mtkt <|»immi |« twifmm•M mi*bf»t b Mm 4mm»4i p^ lmm*mtkn,mmm ••It m pm

a gw k %m»m%^t • MgiM U 4lto mmm* U IfOOO. 4m* |Mr I, JUhm4»f^^,
«tmk«m MVM, A tiira «1« ^pi p«r(ia«H«f

. qn* p«r Mil* b mi4 m
>fw« «M 4* UtlM»'W««4t, pM b 4Mi M«««4« i«MMMr, k^^h^
4tw M iMai U *^l*m*r mmin l« nvtf du 4il Mfa««lf».

II eiwfilui 4 «(r« <Ut\tt* ftft^uAt* 4» U •»«« rrnflitnlt. «l Ml Ntfd 4t
I'mUoh dv damaaibwr. .

TrA qvMlioM Mai 4iNia mmU^4<m pu wito 4ti9Hm :

Iv L'bwnlilr* qiM b 4iaiiin<i«ur p fait faini d«f bWiu de la ttiM«ii.)ii

A-t-U 4t4 MKuli^mmMl MiM pr^MOM dM p«niM iaUr«4ii0M ?

II Ml tdnU qn^ l«pi b«V<MM4« f.Ai po«r Iw pranJirM vm«Um« ml Ifi#

prMhabU
, « wt 4» M«i <b U 4«ff«br« vtMlbf iMk, Mlb da IS >i«fbr 1880,

qiM l« aU rni eaitf* m pialnl. at «« almpUt^rni p<r«<iq4^. .n I'lbMOM d'un

i^ouraooMnt r^Kuliar d« la VMsation pr4c<i<l«ata, !« 4nl«r««4i avaiaol droll 4 «fl

•via d« oonvoMliMi ooaiM aa praniorjoiir H (|«'|b a'osl pM •« Id •?<«.

Or II appart par I'invonuira al par la ^nravt 4|«« b phipart d«a iBl4i«*atfa
^

4tabal prtfaanu A o«tU dotnUi^ va«aUoa, b ab ,^ ••««• Iti-MliM j 4iMl
'

\

..%i.' .1.. ».i^fc»,-«!i,».rfjj-l .iki'i...



branch at Montrcnl without objection. After «uoh payment the respondents paid
ofer.part of the proceeds to the depositor. Sit days afterwards tho appolIanU
discovered tho"fraud,. and dem.mdod back the amount of the forgery. Tire fact*
(^thtf case are briefly as follows

: ThQ appellants, the' Union Bank, at their head
office in Quebec, issued on the 19th September, 1877. a draft for $26 on their
branch office in iMontreal, to a man culling himself Charles Deton. Beton who

[was an entire stranger to tho Union Bank, received this draft for $25, and
a ored or " raised " it so 4s to im.ko it appear to bo a draft for $5,000. and this
.Iteration was so skillfully effected as to render detoetion verjr difficult, if not
impossible. Deton had previously, on the 17th September, 1877, opened aa
.ccount with the Ontario Bunk at Montreal. This account was opened with
him-at respondent's bank, to whoso officers he was an entire stranger, without

J»y

enquiries as to his character, without any introduction, and without the
bowledge o| the manager, by one of the bunk clerks. On tho 2lBt September
Deton, by h,8 office boy, deposited this draft, "raised " or altered to $5,000 in
the Ontario Bank, and it was placed to his credit on that day, as of that
imount. Respondents stamped it with the stamp of their Bank, showing it to

.
,f f"!'.

' P^P*'"^' "•* "«* ^'^h 22nd September,' 1877, presented it to
•ppellants for payn.en^ and this sum was at onoe paid without question to
rwpondents by the appellant's inanager. Deton drew out. by xAeque. $3,500

3.1 ' ?°?!'"" V°° ^^l^^""^
September, the same day that the appellants

saiil th. J. ..ft ^»^ti«c<itionj aftcr^wfaioniie afiseond^ not sinoelwer"

§

•I'i

l;'t

:/

I'^iinli L.

|.M(. i»l 411 •

,<• 4ri»il 4 olH«iiir U p«i«Miil ,t 4'.i.»w,U mti.m* .,»i rrf,«||«n 4tmmlmm

I/wl 918 4ii

.

;;*HM^«,i««da t«.u««... 4s. b.«M ...^J1>S. .u-TuTpM^

L'tH. 9I»:
'

"f
***'*"*'" •••••nUir. Wi fill* iavsnlsif*

" rh4riU,r ou da l^uirt q«i rwiisilUoJ la tuooiMion
" rMtorisaiioa 4ii tribunal."

ou.

• ;.

fl
%

j

/»'

ti ^ juii. Al-t^Lj^A^*^ ^jSL^



auu lu »ii» vuuioD ui nu!ir iruuBauiiuuB wiin iiio nppoiianiH, preHcniod tno arait lor

payment, and the appclliinta aoooptod and paid tiro same without domur, and

.thereby confirmed the rcRpondcnts in the belief that the draft was genuine

;

and, after receiving the amount,, the respondents paid over to Deton $3,485

thereof, leaving a balance of 91,516, which Deton had not received, and which

they had tendered back to the aj)pollants on being informed of the change which

had been tuade in the draft, but without'lraiver of their rights in the premises

;

which tej^der they repeated in their plea. That appellants were by law bound
toi recognize their own <iraft8 and to know the amount thereof,, as they might

easily have, done by the exercise of ordinary care and diligence; and that, u '

tluey bad accepted and paid the draft to the respondents, the latter were justified

in paying over j,he amount thereof to the person from whoijji they bad receiveil

the draft ; an4 that the appellants ^cannot recover from the respondents any por-

tioD of the amount so paid over. Uy their conclusions the respondents prayed

acte of the tendW of the tl,516, and the dismissal of the action. They
' also filed a general denial of the alUgations of the appellants' demand.

Upon these issues thus formed, the Union Bankproceodod to the udduotion of

proof, and m regard to the evidence there exists very little doubt, in fact,

no controversy. It wss established, and the judgment recognises, that the

draft was issued by appellants for $25, and was altered to $5,000. It is also

e9tabli8hed, beyond question,^at respondents presented this drikft, which

We the endoraation of Charles Deton, and the stamp of the Ontario Bank,

^-

_lMLi.
~-^

A«»ff •« pM. I, f f. 4ii.

IMK iMf f*i, f, in. nm. m. ta^n,

mk tm «MMe 4» »nMJBi8Ki ^•MA^.tfMit #«irt t%t ^'U m 4am

Ka ptfMlft «tMt, ll Anni^««ir a tn«a«lMlabl««Mn( drail i ||

q«M«kNi, 4 I'MMMtf* miwM 4« «ti «• «twi | N Im rirriMiiesee 4t k
j«Mlt«il SMpt^MMi l'*|ipli«allafi iltt priB«tp> 4 VmfAm m*tmkm.

h» j«g«n»e«t «U www tl^

*
^

i.TLiii? 1
' i ^ J^™ Sk &£ "lU^ii
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takcD the n,„t«kc could never have occurred. This ui quite true, and no doubt
It 18 a fact'of some 8ignifiq,,noo in the caae, But it muat, od the other hand be
borne in mind that the draft in question waa for a very «n>all amount, and it i. alao
proved that at that time it was not the general custom among Banks to advise
suoh draft. „ the one given to Dcton. S<JBie indeed observed this precaution
but It was by no means a uni versul praoHoe at that time. I believe it is so now I
cannot think, therefore, tliat in the present instance the omission can be regwded

ra^of'^tn ""^rT't^IT" ' '"'"'"f «>"« ••«» Foper diligence on the
part of the Unison Bank. I believe some of my colleagues are of the nme opinion.
There are some French authorities winch sustain' the respondent.' view in ihi.
eonnection. but they do not apply to thiscase, and there is no English decision,
to justify suofi a pretenUon. 2. It is contended by the respondents that the
appellants were bound in law to know the .ign.tuw of their officer, to the draftb^ in the present iiistance they were equally hold to know the content, in the
body of he drafV-.,n other words, to detect the forgery, by which the draft was
raided from 126 to |5,000. and in the ctm under «in{ider.tlon the change

1JJB
effected « such a way a. to defy the most attenVve and .killfnl wnitiny

Thi. 18 conceded on all handa I have no hesitation in expressing my biflief that
such a pretjosion « the above i. unsustainod by any principle of law or by any
decnnon either in Prance, England or the United State.. Then, may bS mioh
Jttlings in regard to bank bill, in circulation, b^t the doctrine doe, not annlv fa.
i>n»».oiy uuto. UI io^r«tt»rwlHah« drawn on a branch bank, as in ThU^

/

J^^r^^^ ..I 4, i:^ n«, .«^ZT^Z T^J^'Z

" ' ^.\^ 4.«,*«4*uv rt..,««|.M m^ktmkmHAm »*-U«.,, ,.

•"• *Vf^ ••» b 4tMt <l« «iM mmmm A Ik iwitiij a. u aL. ^__ '
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•* 'MONTREAL, afsT?JANUARY, 1880.

Copamv^OHNSON, J., I^AINVILLE, J., jETTfi,.J,

; " No. 652.

Kcff^ VS. The Hpchelaga Mutual Fire Insurance Company.

1. Tliat a mere threat to burn plalntllTB »torp, made during an election cxoitement and
Bovwral moQtbg prior to the lunuranco being effected, was not eucb a threat, the tmiwlon
to diralose which at the time of effecting |he Insurance would amount to a concealment
ofa material fai^. •»»»

2. That the acceptance by the defendant of the preliminary proolS of lom, after the expira-

„
Hon "''he delay required by one oftbelcondltlonsofdefendant's policies, and the itatement

"7- by the defendanrthat the Company refUHed to acknowledge any claim on account of the
, < undisclosed threat of Jncendiarism.amountedito a legal watvor ofthe condition,

- • _ ; r*/' >r

: The action was brought in the Superior Court here, to recover 82,000 for loss

by fire under an interim am'eeiuent to insure the stock in trade of the plaintiff,

ofdate the 4th of June, 1877. ,

The store and all its contents, includinir the plaintiO books of account and
papers^ were totally destroyed by a Bro wliioh occurred pn Jhe 17th of,June,
im. ,

,..:.*_
Tlje agreement to insure is admitted by the defendant"8 pleas, bul, by the

first,plea, it is contended that the insurance^ was (by such agreement) declared

,to be subject to all the conditions and regulations contained in or endorsed upon
' the printed form of policy then in use by the Company. That by one of such

conditions any misrepresentation of or omission to communicate any circum-
stance j»hich is material to be made known to the Company, the insurance should
be of QO eflFect. That Ibng previous to said 4th day of Jund, 1877, the plaintiff

had been notified and warned that the store in which said stock in trade was
"contained was to be set on fire and burnt by a personal enemy. That the fire

• wa»;the act of an incendiary and the result of said threat. That the plaintiff

wholly, wrongfullyani illegally concealed said throat from defendant, Which, iP

communicated, would have caused the defendant to absolutely refuse said in-

surimtJc. And that in consequence said insurance became and yas wholly null

and void.

By its SMond plea, the Company contended that the plaintiff had wholly failed,

i
as required by the conditions of such form ofvpolicy, to furnish proof8;«f plain-

tiff's loss satisfactory to the directors of >the Company, on the printed .^forms in

use by the Company, within 30 days from the occurrence of the fir^ and that

no loss, consequently, ever became payable by said defendant.

The defendant also pleaded the general issue.

The plaintiff, by his special answer to the first plea, alleged^*' thatjthednly

information he ever -received as to any threatened intention jC-any one to bam
the shop in the plaintiff's declaration mentioned was given toliim by one Captain

\Smith, in the month of February, 1877, and during a time of excitement con*
Sequent on the municipal election, at which the said plaintiff was a candidate,

and which had then recently tukeb place. That the oharaeter of this intima^
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the I

That

up and

tion waBBimply that parties (whoso names were not ever, niontioned^ had ^ .
,

threntencd to burn the plaintiff's said shop. That the s.id pi inuZld^i^^^^
*

or no attention to the said intin.tion at the time, and as the' exd2e:'t did>»lrout.andnos«eh thre.t was ever afterwards repeated, the said plainUff eatd
"'"'"'••

iril ""!;" ""' '"?'" ""^"'•""' ""'' ^'"^ -»>i-' thereof hiwhot
ZT, f T ?'""

""'•'
"''r

*''*' "«°""«"«'= «^ ^f-^ fir« i» the said di
d t:t^^^^^^^ ' ;^

*""
f ^ «-' ""-^ ^''« -P'-n the plaintiff el" "

n no
^„y

caused by what the kintiffl„.d been so told by said l>taiJ^^^^^^^^
. ^0 sa.d pla.nt.ff having be«n prompted to effeet said insurance sdelVblu" ofh^s eeasmg to res.de n New Carlisle where%.e shop was, and being thuXr"^^^^

The plaintiff specially replied to the second plea as follows :- '

proofs of OSS on the printed forms in use by the said Company, defendant Mafter fun..s .ng to the said Company, defendant, sueh proofs Vl^^ossbVl^^^fine.

n
the phuntiff-s declaration referred to as the nature of rh caL w uld ad

frdant J:" ^•^^t'^'™'-
of the month of June last, the s.id CompLV de- ^

furn,shed
0,. such pr.nted forms until the 24th;day of August L.^ when trsaid^y, 10^ thHetter herewith f^d as d.eii.^irLhibi;nu^;^^ I V

o?!S Jfr r?"'"' 1^'" "' ^'"""^ *« '"='''« <>»*»•- »'-» o*- loss on <! iof sud. ^nted form., which the said Company enclosed in said letter fbMh"
;

tori^l'ltTfrT'""*"'""''P""*°'*
'"'"" "«^ «o furnished by said Company - ^ -.

.hat form, he not be.ng .» possession of any such form and none such havingbeen pey.ously offered or tendered to him by. said Company or its agentp.^ , r

saiJ^Zt n f^T''*^'"''
'^"^'•*''« said'plaintiff^auLd the i

«llTeeoJ^""".
^' ""^ ^'"P'"^ ^^ ^^ '"^"^ »P «*•«» completed in allrespee^acc^r1i.ng to ns^reqmremcnts. and forwarded the same ^thout de%

»id Company, defendant, which duly received the saine.
'

\^en after the receipt by the said Company of the said form fc filled^^and completed^ the said Company, by another letter, of date the 2nh day SSeptember I^t (herewith produced and fyled as th. plaintiff's exhibi No / -
«q«..^d further .nformation regarding th.said fire and lo^ and a fimh«^S*^atel^ a mag.strate in the neighbourhood of Ihe fire, ^d to thatjStSimadd.t,onal form which the said plaintiff caused to befilledup andcomSasrequ^ed by said Company, and the said plaintiff did also furlrK^matton required by said last ^e.^ioned Jter which S^mnZW -*

•m

ft

-/'.'I

lip
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«. h'\ w i .,T "T. '
f'?''

"•* said Company waived any right which it might
, "J8u»Sf"""«'y »"'^« »•»<' to b« f«''"i«hcd with^ald proofs of loss within any specifiedl««-«o.. period, and hath on various occasions and in various waya waived the strict eom-

pliancc with the conditions of its printed forms of policy." '

On the 18th of October, 1879, the Su<,erior Court (TdRBANc, J.) Rave
judgment for the plaintiflF, remarking as follows : " As to the non-compliance
with the requirements of the policy, I thinic there was Waiver so ftr as the
delay of 30 days was concerned, within which the proof had to bo made. The
real point in the ciisc is whether there was eonilluient of a materiid^ij^t on the.
6th June, when the insurance was effected, and when the plaintiff omitted to
say that in the month of February, four months before, he was informed that
the people there threatened that if the people of Paspebiac came up th?re to beat
the people, they, the people of New Carlisle, would burn his (Mr. Kelly's;^ store
and hang him. The people of Paspebiac did not come upi and nothing happened.
The fire on the 17th June was supposed to be the act ^f an incendiary, but in

..-. -..."^"'f
conirected with the election of February. Under these, circumstances,

was It material to mention the threat in February, in taakingi the insurance in
June ? I must here judge the fact as if I were a juryman, and I hold that it

.

was not a material fact. The pleas are therefore overruled and judgment given
for plaintiff." ; ,

The defendant inscribed in Review, and, at the argument, 3tonk (for defend-
ant) cited May on Ins. § 208, pp. 218 and 232 ; Bunyon on ;Fire Ins., p 59

;

Curry vs. The Commonwealth Ins. Co., 10 Pickering's R. 525j in support of the
proposition that there had been concealment of a material faqt. And Bethune,
Q.C. (for plaintiff), cited against the proposition May on Fos. § 209, p. 220^
and, in support of the question of waiver. Dill vs. The QueW Fire Ins Co

'

1 Rev. do Leg. 113
;
Pincvs. Reid, 6th Man. & Gr. 1, and specially the rul'

ingof Ch. J. Tiudal at p. 10; Goodwin and The Lancashire Fire Ins. Co.,U L. C. J. 1
;
Angell on Fie© Ins. § 242^and 348 ; Clarke, Fire Ins., 235-236!

Johnson, J. In this cause the a/ion was brought to recover 82,000 f^r
a loss by fire under an interim agreement to insure the stock in trade of the
plaintiff, and the defendants pleaded, admitting the contract, but alleging it to
have been made subject to the conditions of the Company's policies, one of
which was that there was to be no recourse if there was any misrepresentation;
or omission to communicate any circumstance muterial to be made kpown to the
insurer; and that, previous to the contract, the plaintiff had been warned that
the store was to be set on fire by an enemy, and that the fire was, in fact, the
result of the threat or warning; and the plaintiff concealed the fact from the
Company, which, if it had been known to them, would have prevented them
from insuring. There was a second plea under which the Company contended
that the plaintiff had faikd to furnish proof of his loss to the satisfactioD of the
Company on thfe printed forms in use, and in conformity with another condi-
tion of the policy, within 30 days from the occurrence of the fire. The plaintiff
made special answers to both of these plAis. *o the first he said that diipng
the excitement of a municipal election, at which he was a candidate, he fiad been

jfel_-_ •
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atleption to it at the ti. „nd ol ll h v" .
" !'"''"°''^r.^hat ho paid no The h^Mm.

Picion he had that the thl hadll^01 \T '-^ '"' '''^" '•>« ^^ "»---
recall it. Tx, the ^ond pL of ^le ^^^^^^^^^ '•

plaintiff replied that he wa« ^ho„l
• fTi

"'''" '^'' ""''«'' ^^^ '«««> *•>« '

being re,uL to Js::::::^'^^::^:^tv'''''
-- 1 *"^ -^^^^^

^
-

such proofs as the nature of the cL adl mIT / t l T'^ '

'^'' ^' P"^"
New CaHisIe, and all his book« Z 1 '

'^" ^'' "'"^'"g ""'^'"'^ «t

Company received a t Tinfrrl „„ ^T!,
"""= '"'^" ^^^'^"^''^

=
""'^ the

tiOn^tL score; and fnTactTr^^^^^^^
the 24th AttRust) on a i>ri2Vf T • ?

"'""" '"™ """^^ afterwards (on

immediatel.l^^a^ZffiKtsrTr^^^^
furnished in the fornS^^^^^^^ ifv T '^*''" *"" -^''-'-tioi, had bee. - -
fom bef^ie gotoir^^i^

^avjng been .„.possible for him to use this

whicU«feed for bv f^.P^^^"^ ^^^^^ fi>^ «"J got further information,

Which would thulVvlri' r:;S^^^^
o; thecoma

plaintiff on both points WiM. ..
"<'»o»"0"- We are unanimously f(^jtte

is complete on alCLTL^nV..^
senseleL things LtClssmenrvA*''"?'^/PP'''-«"'^
ness for free LtitutioTs L 1 i k T""

''^ «'«'^"«'>» to sho, th^ir fit- .

itwas,itreferr:rtotha; ve^nTht whtf^^^^^^
^'''^ - •

but.e.^.„,,,,„^-:^-^^^

ComBa^y !!:r"'
^•"' '*-"'"' ^« ^- ^- virtuany aband:n^^^^^^^^^^^

with respect LuSTnro^ft--r^^^ The doctrine

case of Whvte v Th ' WT a
" '^'P"'"*^ "^"^ "« «°fi>'^ « the '

extended to 4ing there iTbe nt""""" k''''"'^^"^-
^'"'' '^-^'''^-^ --r

where there ^^^T^l^''^
i^ioh was given for the plaintiff '

,

^ ''"^"" '^« J"''g^«''t

^^WcfeMun^ for plaintiff: T
J««^g»e»t of S. C. confirmed.

'

^

i^rMfeoMcfeilfonA, for defendant. '

,
l—

. J
"'"^' '^-^0;
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:!OUR SUPBKIEURE. 1880.

MONTREAL, 13 NOVEMBRE 1880. ^
.

'

. \

Coram RAiNYlLtE, J. *

No. 390.

lailhncourt vs. CoUcttc, ct PerrtiuU, ticrs-opposant, et J. A. Ouimet ot al.,

pfocurcurs distroyants, et /*. Beaubiev, orduiicier colloquo, ct G. A. Nantel,

conteHtUDt. .

Jdse: lo. QuO' l<>9 YHtiK falts pour obtcnir lo rpnroi d'uii'e tterce-oppoKitlon ayant pour objet
d'emp^clier la vpiito d'un immcuble par le Bli«rlf, nont ie* trtX* Buries incideota di> la

'al'le Pt n(5ceMalrcH pour arriveri la vpntp de rimmeublc, et cpmme telB doivent pren-
dfe rang par privlK-K'' comiop fralH de JuHticp (C. 1'. C. art. '•&, far. 6.)

2o. Que ecH mCniei) <ral» runt fails dans iiiitvret comroun des cr^aucicrs sulvant I'art.

a009C. O., Par. 6.

!^ebCdbiam.—Lc» fails dc ccttcciuscsont b^cD strn|ilc8. ^

- Lc demandcur, Vaillancourt, dtait crdnncier hypotli^caire d'un homme noinmd
Bclleflcur. Cc dernier vendit sa propri^uS au ddfcndeur. Apr^s cette vcntc,

Bcllefleur toiiiba en f'aillitc, ql son sjndic'M. Perrault, prit contrc CoUette une
action r^vocatoirc pour faiic annulur cette vente comme ayant <Std consentie en

'*fr,audc de ses crdanciers. -

Cette action demeura (* suspcns pendant asscz longtemps, et durant cette'

'tntervalle, Vailiancourt prit une action hypothdeaire centre le tiers-ddtenteur

CoUette, etobtlnt jugement*. Collette ddlaissa, et un curateur au ddlaissement .

/ut noDgnid.
/

Vailiancourt fit ensuitc saisir la propridtd d<Slais.sde. C'est alors que le syndic

de BcHcl|our produisit une tierce-oppositioii rieiterant contre Collette les alldga-

gntions c|e son action rdvocatoirCj et dematidant cffcotivenient que les deux causes

f'us.«eiit jointes (ct il en avait le droit, car elles dtaient connexes), et attaquabt

la saisie et le jugement de Vailiancourt en autant que lu crdanctfdtait'eteinte.

La.ventu fut en consequence arrcKSe.

L.i-,Cour de Revision, par son jugement de tuai 1880, a maintenu la tierce-

opposition de Perrault en autunt qu'elle avait trait tk la domande rdvocatoirc

portde contre Collette, ct I'a renvoyee «n tant qu'elle conccroait Vailiancourt,

avec ddpens coutre Perrault en faveur de Vailiancourt ou plutot de ses procu-

reurs. <

^'obstacle qui s'etait oppose ^ la vente do la propridtd saisie ayant 6i6 leve,

Cette vente cut lieu, et les deniers sont maintcnant rapportes pour distribution.

Le rapport de distribution est prdpard et M. Nantel^ comme cessionnaire de

MM, Ouimet, Ouimet et Nantel, les avocats diStrayants, n'ayant pas etd collo-

que des frais encourus sur la tierce-opposition tant en cour de 16re instance

qu'en Cour de Revision, contcste cet ordre de distribution et demande k ett%

colloqud par privilege, dn montant de ces frais.

Toute la question soulevee par la contestaVion de la collocation de M. Pierre

eaubien, crdancier colloqud, par privilege de vendeur, est de savoir si les frais

encbqrus par Vailiancourt pour faine renvoyer la tierce opposition de Perrault

sont piivilegids. « ,

Je n'attacbe aucune importance & I'objection faite par les avocats de M.

Beaubieo. que ces frais sont aniourd'hui rdclamds par M . Nantel, tandis que -
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les.avocnt8 du dossier qui ont obtonu distraction sont MM. Ouimct, Ouimet et
_Nantel et qu'il n'y a jimiais cu de sifinification do transport.

II est prouv6 que cctte sooidt^ est dis.souto et qu6 Ics frais sont ^chus on por-
tage 4 M. Nantc^l. MM. Ouimet ont produit un ccscnttmont \ bet effet dans
la cause. Or il a etd decide et avec raison, je crois, par if. Jo juce 11. E
Taschereau, que I'article 1571 de notre code, <,ui oxiue In sijinification d'un trans-
port pour saisir Ic cessionnairo d'uno crdanco ou d'un droit, j,e s'appliquuit pas
au partage de la masse d'une soci6t4. -

.

1 Legal News p. 52, Tato, vs. Torrance.
Ccs frais sont-ils privildgids ? Voihi la question. Non, dit lo crdancier col.

loqu«, car ils n'ont pas et(5'i«ts.dans I'interot cominun, et il cite I'art 2009 81
de notre code et quelques commentateurs du C. N., art. 2101 qui est sur ce
point idcntique au nfitrc.

Mais cos comjpentateurs, et entrc aulres Troplon'g au No. 123, priv. et hyp
(No. Buivant oelui que I'on m'a citd) divise Ics frais en ordinaires et extraordL
nmres. Ceaextraordinaires sont ccur, dit il, qui sont occasionnds par fes oppo-
«tio»td« saist^ parii'aatres dvdnements qui paralysent la maroTie do la
procedure. Et d'apres le systdnie dp Code do Pr. franijais, (art. 714>.eea
frais extraordinaires ne sont payds par privildgo que lorsqu'il en a dtd ainsi

'

ordonnd par un jugcment
: lorsque le jugo, dit Troplong. a-^pris connaisamee

de la justice de la reclamation quiy donno lieu. (Nouv. Pigeau 2, p. 154, 182 et
267). Mais ricn de tel dans notre droit, et I'art. 728 de notre Code de Procd-
dure a d^ni ce qu'on doit entendre par frais do justice, et ils sont colloquds
oans 1 ordre suivant

;

lo. Frais de I'ordre
; 2o

; 3o. frais encourus sur le bref d'exdcution con-
treles immeubles et ce qui pent rested dft sur la discussion des meubles; 4o.

'
^**'

' 6o.' Les frais sur les incidents de la saisie, et niressaires
^uf arnverd la vente des immeubles tant en premHre instance qti'en appel 'M nos- codificateurs citent Pothier, Pigeau, Ildricourt, etc,

^^

Voyons Ccque dit Pothier :
" Les frais extraordinaire? sont ccux que Ic pourl

" suivant a 6td obligd de faire sur les incidents survepus pendant le cours de la
" saisie rdelle; par.exeniple 16^ frais sur un appelde h'nuhio rdelle, sur hsopm-'
" sitwns , ,

"

.
,

.
^

" Le ppursuivant, en faisant ces frais, a gdrd I'affaire commune do tons les
•" crdunciers. _^. .^^li^"^

" II les a faits dans I'intei^^mffiuras: tou^tewiariciei^ui avaient tous
'' intdrSt que la saisie fut raise i chef, pour pouvoir 6tre payds de leur crdance,
" et ces frais dtaient ndccssaires pour I'y mettre ; il est done juste que celui qui
" les a faits en soit remboursd par prdference.

^^

" On no doit piw mgme obligor le poursuivant i se pourvoir contre ceux qui

I'

ont fait les.incid)ent3
, et qui ont iti cmdanmis aux dipens cnvers lui: il est

«' seuleiAcnt tenu de coder, d cet egard, scs actions aux cidanciers sur lesquels
" I'ordre manquera, pour, par eux, les exercer en sa place ainsi qu ils pourront,"
Ce dernier passage de Pothier rdpond & I'objection du crdancier Beaubien (fie

le contestant, M. Nantel, n'avait pas dtabli qu'il n'avait pas ete pave par Per-

VkllUiMOBrt

, Collett*.

Ml'

i

'»k

^ttkniqn'ilieut fait des prdc6dufes pour seTalre payer.

".f.
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illkMonrt

Coltotto.

t

" Et, dit Pothier, oes fraisexHuordinairos so paiont aprds les droits dc consi-
gnation Icaiuols aont paj(<8 avant mCme les frais d« justice." (feat ce qui «
encore lieu dans notfe pnjs.)

Poth. Proo. civ.', No. 644 A 647. '•
I'Lcs frais extraordinaires, dit Pigeau, formontle premier privil^^e sur le pro-

iuit de la ventfl des iinmouoles; ces Frais sont tous coux qui sont legitimemoDt
fillip raison des ihcideula qui sont aurvenus pemhnt la pourmife : lo pour
MnproHoncer la main levie d'une opposition ajin d'nnnuler, de distraire ou

'

-le charge
: aans ces frais oo n'aurait pas pu fuire lever Tobstaole H la vente

"

Pigeau, p. 810.'
"

HtfriCourt-Vonte des inimeubles par deoret, p. 205, enonce la meme opinion
'

«t il ajoute
:

«' On comprend enoorioUns les frais extraordinaires des ddcrets',

^'^

ceux qui ontdte faitspar Ic poursulvant, contre les parties qui out et^ ddbou-
"tees de leur opposition ou de quelqu'autre deniande, et oondamn^es aiix

• "' d^pens. Car, quoique le poursuivant pi^sse agir contre ces parties pour se
" faire rembourscr, dn a dru ne pas pouvoir I'engnger H faire de nouvelles pro-
" endures, api^s'toutes lesavanccs qu'il avait et^ oblig<J de faire pour les ddcrets

.
" ni I'exposer h perdre ses frais, si ceux contre Ipsquels il a 6t6 oblige de les
" faire pour le bien des ordanciers se trouvent insolvabies. On rd8erve°aux cr^
" anciors qui ne se trouyent poiat utilemcnt colloquds, A faire des pour^uites
" contre les parties qui ont succombd pour se faire payer des ddpens."
" fit le poursuivant a un privildgo pour-oes frais extraordinaires, quand'

» mSme il serait des derniet-s crinnciers:' O'est d'aprds ces principes que les'
tribunaux en France ddcident, sous I'operation do I'art. 714 du Code de Prq.",*.
^dure, quels sont leg frais extraordinaires qui scront pav<Ss par privild<'e

Voir Carrd Q. 2399, surTart. 714. f
, " Les frais cxtraoklinnires doivent Ctre declares privildgids, 4it Carr«5, lorsque
Ja partie saisic les a pccasioninSd et qu'elle a succombd."

Voir Lepage, Traite des Saisic/, T. 2, p. 102.
'

Dans la cau.so actnclle nW-cc pas le d<^biteur principal,' par son syndic, qui a
mis un obstacle a la vfente de rimmeuble saisi ? ^t en faisant renvoyer la tierce-

'

opposition, le demandeur Vaillancourt n'a-t-il pas agi dans I'intiSret commun en
faisant dcarter robstacle qui s'oppo;iait h. la vente ?

Si le crdancier Beaubien cut et<f le poursuivant, au lieu de Vaillancourt, et
que lo sy'ndic de Belleflour eut voulu lui faire une mauvaise contestation
comme celle qu'il a faite a VaillSncourt, en alldguant que sa crdance dtait payde
ou ^teinte, est-co que M. Beaubien n'aurait pas dtd obligd de faire les mdmes
/rais que Vaillancourt ? Et prdtendrait-il alors que cos frais n'auraient pas dtd
faits dans I'lntdiet cofumun ?

Je suis i me demander oa serait la diflFdrence et je ne la trouve pas.
Je suis done d'opinion que les frais encourus par Vaillancourt pour faire ren- •

voyer la tierce-opposition de Perrault sont des frais de justice, et doivent Ctro
<Jolloquds opmrae tels d'aprds leur rang suivant I'art. 728 du 0. de P.

La contestation doit done etre main£enue.
*"

De Belle/euille & Bonin pour le crdancier colFoqud.

£ha
j
ppagne 4 ^mtd pour.le conte?tflut, et J, AUL Ommet, Q. £., Coawil.

(a. A. K.)- i-
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MONTREAL, 20th DECEMBER, 1870

CorcH Hon. Sir A. A. Dor.on, Cn. J., Monk, J.. IUmsav, J., T.«h.kr J
,

Ckoss, J. ' '

Vy

No. 110.

TRENHOLME,
ft

AND

McLENNAN,

Appbi,la.\t;

s
'' Rkspondiut.

tr.„«.otlon through him, h.s1 .^p^^^lT'^:!? il"™!?"'
'»'' «"'<" ">•""« •

necmlty of making proo^by wriUngS rhlm«.|VlkTtol^ ''""If
""" """ "'"

IM, own cu.tome,, in r«*pect Of.„ .Mered pu™.u^^d^;J: r:^^^^^^^party rr^ wftom he hw received .n order to pu^hZ ^tuoh cL» h h'""?""'
"'""»

'
to prove

:
Fir.,. hU own authority to m.lceZ .raXjSn .„d

'

'"hw .
"
"i"**and re-»ale. The flrat may be proved by verbal te.tlmol.rh7..' ,T.

'
'*'°"'*"' " P"roha«.

^
C.C, m order to bind thep^ tow.rd.ilnL^frwu;^^^
value Involved exceeds 960. / ' ^"T' *•"'""« w""*" the sum or

•eSS^'tlf"
1.'"^'''' ""''•^^^f^I'""'''"'. ^broker, sued Trenholme for

June 1. d. made at Chicago in April, 1876, as the plaintiff pretends on an oTdorgiven him by Trenholme to make the purcha«e,.who afterwards reflJ tand pay for the .rtiele which he, McLennan, ;ascons" S to"Xand dtd so at a loss which with his commission amounted to the sum claTmed
'

J renholme by h.s pica «pecfally negatived each of plaintiff's allegations of fLhe besides pleaded the general i.^s^e.

,"egations ot fact

,

tfff^Hv!;^'^'
^'""^'' '"''•' '^* ^^"'^' ^^^«' S"^^ i"''s«'«"t for the plain-tiff, whichjudgment ,s now questioned by the present appeal.

^
'

n„
^"^'

"J
''"*•"" ''"^ P™'^""''^ frt>m Trenhte to auihorize the purchasenor^any bought or sol notes to evidc*.e the transactions o^urcha^Tre:

'

Jr^P '""""^^ «« Pl«-tiff>s witness, says that on the 20th April he

ealLdl ""r;""'t' '' ^^^^' "«* ^" •'"^ - " f»»-g marker Hcalled the next day, when McL^^nnan told him he had not purras^d • hesupposed the thing was at an end at t^at lime
Purchased

,
he

In another part»,of his evidence he says that when he was next i„McLennan s office, he made objections, and told'him thathe had purchased L„trary to his, Trenholme's, ordc^rs completely.
purchased con-

On being asked whether it, was in purchasing d a falling ™„rkpt th.t MLennan had disobeyed instructions, ho answe^ < N t^X th^^^^^^purchased at a time after he had no r.>ht to dq^ft I ^ave hi™ tL . a

aavB that h^^in., h.'n ^t-
" ».«u»-by TrenhotofftO his father blu"says that, being himself .„ an outer room, Trenholme on leaving his fathers

ii«

, 1
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'* /

YniholBM

XcLaiMM.

: ^

^J

offioo and poming out i>y him, on the 24th April, tWncd back and said : " be
euro to get it at thirteen thirty,'' which ho intcrprd»ed as liaving roferonoo to

ioHtruotions Tronhohue niuHt then have boon givin^n to MoLnnnan to buy the
lard. Ho also stateH that Tronholnte was at hiH fathtr'a office on the 26th, the
day of the purchase, and after it wan mode, and on being aslfod, " Did you j

hour any conversation thut took place between ,youi father and him?" ho
ansftors, " Ho appeared aatisfiod with the purchase froAi his oonvcrsation."

• Hi) saw Trenholmo afterward, otf the 27th, at his farAi, where ho carried and
delivered to him a note asking him for a margin of $1,0(10, when he, Trenholnic,

eaid he would be in town^cit day and get the money\for mj father ; but he
did not come. The lard hud then been resold but ho did not inform Trenholnic,

wishing first to secure the margin of $1,000. He also tJpys he saw him again

at the same place on the 6tli of May, and delivered him a note Hemnnding the

,

amount of the loss, when Trenholmo said ho would bo in nn Monday, the 8th
May, and arrange the payuient of the loss. '

'
: \

'

An objection was made to this evidence on the ground of\its illegoHty, and as

tending to establish by parolt testimony an alleged purchaslp or sale exceeding'

the amount permitted by the|Code.'' ; «
\

This testimony is quite conttradietory of Trenholiiio's, but would be explicable,

and accord with it save as to the acknowledgment, which would go to establish

the plaintiff's .case if the evidence be- legal, the defendant's testimony inlaw
making nothing in his favor.

\
McLennan's testimony conveys the impression thot Trenholri»e did give the

order for the purchase, and r^ceting Trenholme's statements tin to limitation

of time within which the order was to be executed, and the rcsirietion of not

buying in a falling market, the evidence that remains woulfl sufficiently

establish plaintiff's authority, and the admissions sworn to would go far to

make out a case for th6 pl^aintiff if such evidence be admissible in la\

The plaintiff, to make out his case, had to prove two contracts. \ 1st. The
contract of agency by which he was commissioned to buy, and aid. The
contract of purchase by. which the first was carried into effect. /
The first could be proved by verbal testimony, and may be assumed as

established
; the second, I conceive, required to be proved by a writing to give

i l^gal elffeot.

It will therefore be assumed that an order was given, but the difficulty arises

OS to theproof of the execution of that order. The plaintiff as a broker «ouId
by a written contract, made out and evidenced by his own signature, bind two
parties to a iale made by the one to the other through him, but when he
attempts to bind one of the parties to himself, he requires, besides the verbal'

testimony as to his instructions, written evidence to establish the purchase, and
this he cannot make for himself as^agaibst the party who instructed him to effect

the purchase. "\^ . .^

In the present ease the purchas^ ^nH resale are said to have been made at

Chicago, and although spoken of by McLennan, junior, it is not from any
:'|pcrsonal knowledge possessed by him, but nperely on the strength of telegrams

received by his father iTrom his correspondents, C. H. Taylor A'Co., of

/
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Chicago. Nobody was eznminod from Chioago or ekowhorc to iipoak from «
personal knowledge of the purohuse and resale. The telegrams are a very Weak
kind of hearsay evidence; there is nothing else. There is oonsequently »a
eptire failure to prove the fao^ most material to sustain the action.

,/ Art. 1233 of th(< Civil Code gives generally the easos in which proof may be
< nude by testimony: ,^

Proof may be so made, § 1 , of all facts ooncornlng commercial matters!

Art. 1235 comijig afterwards, qualificis the general provision regarding proof
in commercial matters as follows

:

1
" In commercial matters in trhieh the- sum of money or value in question

/exceeds $50, no action or exception can be maintained agrtinst any party
or his representatives unless there is a writing by the former in the followina
oases

:

*

§ 4. Upon any contract for the sale of goods unless the buyer has accepted
or received part of the goods, or given something in earnest to bind thq.
bargain,"

It seems clear in this case that there was a necessity to make a legal proof of the
purchase of the 500 tierces of lard to enable the plaintiff to sustain his action
that such proof shi^uld have been made by a writing ; that the plaintiff's failure to
make mich proof was fatal to his recourse, and his action must fail. Were it other*
wise, an enormous power would be placed in the hands of a brokerj and a great
temptation to abuse it. The plaintiff may have had grounds of complaint, but,
without a legal and sufficient proof, the Court ought not to grant his conclusions.'

The judgment now pronounced by this Court will be as follows :

Considering' fliat the respondent,, plaintiff in the Court below, Jiath failed to
adduce in this cause any legal proof of the purchase by him of the 600 tierces
of June lard mentioned in his declaration in this cause, or that the same was by
him tesold for or 6n account or at the i-isk of the appellant.

Considering, therefore, that there is error in the judgment rendered in" this
cause by the Superior 'Court %t Montreal on the 30th March, 1878, the Court
now here doth reverse the said judgment, and proceeding to give the judgment
which the said Superior Court ought to have rendered, doth dismiss the said
action of the respondent with costsj &c. -

. Judgment of S. C. reversed.

Davidson «& Co., for appellant.

jlfacma«tcr (£; Co., fo)r respondent.

(8-B.) '

,

TranbolflM
and

Ho(«aiiMk

-^i^
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\ MO.NTRRAL, :«iio FRimrARY, 1B80.

SiH A. A. l>it4noN, (4,J., Monk, Ramhav, TitiaiEH, Cao»»«, JJ

No. I»i5.

FRAXOOlS SAUVE it At.,
-A

\J
AND

(Plaintifft in Court fttlov,) ,

APPILUMTM
;

80L0.MO.f DK.\r.<i^it VERONNEAU ir ux.,

t, (Itf/tndantt in Cnurf brlow,)

Rhpondinti.

IdflilHkud :—An admUnloa, whotluT Judicial or pxlro-judlclal, oannot bo divldoil, lo m to mako proo/
ty a part thi>n-ur aiiaiiMl Die parly making iiucli adniUiion. /

Sir a. a. Dorion, C.J.—LcsnpfMslantg, exdcutcurs-tostiiiuontairca do leur

porp, feu Frnn9oi» Siiuvd, ruclniiicnt de^)^intini«Srt uno HOiniiio do, 9512.48, se

oonipoHant do cello dp 9370 que Fraiivous Suuv<$ aurait oonfid ii l'intini«$e, 8» fille,

vers lo lor Janvier mJ2, pour la iiiettrc en d6pot h la Banque d'Epurgnes 4

Montreal, ct qu'elle aurait deposdo en tiou noiu ot do 8 1 42.48 pour inlordts qu'elle -

aurait [wtyus aur cctto Hoiiiute de 8370. •
.

^

Lcs ddfuudcurs ont rdpondu d oelto deniaiildo que tout co quo rtDtinldo^^vait

rcyu do SOD pt^rp, lui avail 6t6 pay«5 pour Huluiro ; iqu'on juillct 1863, aur ra|^i»de

son pei'c, cllo aurait rofusd dti^oDtrncter niariago, ct (|ue poiir riuJfliire, jk

dcnieurtT avoo hi, il lui nVait proiiii.s do lui paj[cr S3 par mdis, ji titre do

n\lairc, et $18 cn^outro par aniido pcKir sos' vOt^hientN
;
qu'en vorta do oetto

convention oUe a travaiild choz son pjire depuis lo 7 juillot 1863, juf)qu'& sa

mort arrivdc en mai 1876, ct (|uc tout cc<qu'cllo a rcgu do son^pi^rc dtait pour

Ic saluirc (ju'il lui devait, et qu'cllo n'a rion refu de lui en ddpot.

Intoi'rog(5c comnie teiuoin, I'intinido a riSpondu qu'elle avait re^u 8360 do soa

pi^rc, dont 842 provenaicnt de la succession d'un do sea fr^rcs et 8318 pour

Biilairc en Veitu do la convention all($gu($e dans sa ddfense ill Taction.

II u'y a pas d'autro preurc au soution do la dcmandc que lcs rdpAnscs de

rintimee, et la Gour Inidrieure en adjugeant que ccs reponscs no pouvaicnt etre

,divis<5es a rcnvoyd I'aotion des appclauts. ^

Nous avons ddji^ jugd dans la cause de'Ftilton et McNumec, conformdmcnt ^

I'articlo. 1243 du Code Civil, (|ue I'avcu, soit judiciaire ou cxtra-jndiciaire, no

peut etre diviso oontre cclui qui le fait, et co jugement a 6t6 confirm^ par la

Cour Supreme, (2 Supreme Court Rep. 470).

D'apri^s cette decision et la jurisprudence invariable en matit^ro d'aveuz, le

jugement |}c la Cour InftSrieure doit 6tre confirm^.

II y a quelqucs cas sp^ciauz oil les tribunauz sout justifiablcs de diviser

l'aveu.d'une partie, mais cclui-ci n'on est pas un.

/ Judgment confirmed.

i>o«/rc <£• Z)oH/re, for appellants. <

St. Pierre & Scalloii, for respondents.

Coram The I
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MONTREAL, 34th NOVBMBRH, 18«0.

Coram The Hon. ^.i, A. A. Dor.on. Ch. J., Monk, J., Ramsat. J.. Crom.
' AJ » Babt, J.

*

, 'I N0.J3. '
"

,

TifE U.VION IIA.VK OP LOWER OA.VADA,
*,: ^-

AND

THE ONTARIO BANK,

Al>PILLAl«T
;

RUfOMOIKT ;

This was an appeal from the judgment of the Superior Court at Montreal
rejJorted b the 23d L. 0. J., p. G(J.

^'onirear,

Monk J, ^<W.V«,.wI„ thi^ case tho appellant., the Union Bank,
Quebec, drew a draft fipon their branch at Montreut for |^^ without advice to
ranch of the faot. The holder altered the amouut of the draft to «5 OOfr, and

deposued .t to l„s own credit in hi« bankinR account with respondent; th.
I

Bank of Ontario. Respondents pres.>„tod it in due course, and it was paid bv the
branqh at Montrc:,! without objection. After such payment the respondents paid
ofer.part of the proceeds to the depositor. Sit days afterwards the appellants
discovered the-fraud,. and demunded back the amount of the forgery. The fact-
.^thtf caso are briefly as follows

: Th, appellants, the^ Union Bankfat their head
office in^uebcc, issued on tho l9th September, 1877, a draft for $i6 on their

I

branch oflSo« in Montreal, to a man cullins '""nself Charles Deton. Doton who
was an entire stranger to tho Union Bank, reeeived this draft for $25 and
. ered or " raised " it so <,s to make it appear to be a draft for «5,000, and thia
•Iteration was so skillfully effected as to render detection very difficult, if not
uupossible. Deton had previously, on tho 17th September, 1877, opened aa
jccount with the Ontario Bank at Montreal. This account was opened with
him.at respondent's bank, to whoso officers he was an entire stranger, without
jny enquiries ^as to his character, without any introducUon. and without the
^owlodgo o| the manager, by one of the bank clerks. On the 2l8t September
Iteton, by his office boy, deposited this draft, "raised " or altered to $5,000, in
the Ontario Bank, and it was placed to his credit on that day, as of that
imount. Respondente stamped it with the stamp of their Bank, showing it to

.
,f

,""!''' P'"°P'"y' «"«* "«» "Joy. 22nd September; 1877, presented it to
•ppelknts for payment, and this sum was at once paid without question to
wpondente by the appellant's inanager. Deton drew out, by cheque, $3,500

Si ?°^"' "° *fa"^ 22nd September, the same day that the appellanta

. I

r
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Th«l nlon llCBrJ
Jhnk of l^>»«i
('aaiU
th* «Nil

Hawk

of. App«llnnta hrouKht thoir action againit roRpoiideia* in the Covrt

'iZ'*Mom to recover the num of 14,075, b«iing the kmoant by wliioh the 15,000
[*"" pnitl by tlicni oxoocd» the draft of 125 really iuuod to Detnn ; ond in their

dt'c|iiruth>n they nlloge that tho dofundantn, repreaontin;); th« draft to be

genuine, prownled tlio fraudulently ijtcrcd drnfl to appclUqta for payment, and

obtiiinvd pnymont without ^iving any conaid(>rution or valifo therefor. '

In tho oonRider«ti»n of thia oa><« ft ia qyidcnt at tho outaet thiiV the apfmUnnU
are in thepoHition of partioi who huvo puj^ by error wlyit thoy did not ow« ; nn«l

Vntend that thoy have a clear right to recover it back, unletwthe rcHpond^^ntu can

ihow that this c.-irc Im an oxeoption to tho general rule, that what in paid without

enuHyonn be recovered, back. C. C, art. 1047. To this demand roHpon

fknta pleaded : That thoj^ were ignorant whether tho draft in ((uoation waa

originally i^Hucd to «aid Detoo for |25 only ; but that when the drad wu
placed in their handa for oollootion, it purported and appeared to b«, and hud in

all rcapcctB, tho genuine and bona fide appoaranoo of a draft for 15,000 ; nnd,

•a in oppellanta' declaration' &t fiirth, tho alteration, if ever made, had been no

skillfully done as to render it inipoBRiblv to be detected. That Deton was not a

regular custouier of the revpondonto, having only opened a deposit account

^ with them a short timo previous to depositing with them tho draft in queatioo.

That on the 22nd September, 1877, Deton had brought, the respondents tlie

• draft in question, and requested them to receive it on deposit, which they agreed

to do; but notified him that they would not allow him to draw, nor would

they accept his cheques, against the amount thofeof, until the same had been

accepted and p.iid by the appclluntw. That thereupon respondents in good faith,

and in the course of their transactions with the oppellanta, presented tho draft for

payment, and the appeilunts accepted and paid the same without demur, and

thereby confirmed the respondents in the belief that the draft was genuine

;

and, after receiving the amount,, the respondents paid over to Deton $3,485 -

thereof, leaving a balance of 91,515, which Deton hud not received, and which

they had tendered back to the aj)pollants on being informed of the change which

had been made in the draft, but without Waiver of their rights in the premises

;

which tcj^der they repeated in their plea. That appellants were by law bound

toi recognize their own drafts and to know the amount thereof.^as they might

easily have, done by the exercise of ordinary care and diligence; and that, as
'

tl&y bad accepted and paid the draft to tho respondents, the latter were justified

in paying over j.he amount thereof to the person from whoiki they had received,

the draft ; an^ that the appellanta ^cannot recover from the rofpondents any por-

tion of the amount so paid over. Uy their oonelusions the respondents prayed

aete of the tendW of the 11,515, and the dismissal of the action. They
• also filed a general denial of the alligations of the appellonts' demand.
< Upon these issues thus formed, the Union Bank proceeded to theadduotion of

proof, and in regard to the evidence there exists very little doubt, in fact,

• no controversy. It was establiMhed, and the judgment recognises, that the

draft was issued by appellants for $25, and was altered to $5,000. It is also

' e9tabli8hed, beyond question,'^at respondents presented this drift, which

; bdye the endoraation of Charles Deton, and the stamp of the Ontario

-i-i-
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t« tht •ppell.nt.' ofiM In Monirod, .nd »ora paid th« .mount. Thaw w.. Tk,i,^
nnthinc to llliiiiMtn tA nnMll.n»« tl..> li.^ J._.l ^ ••koTLaM

k

-
. .

-' "-•- i^"» *"«> Buiuuiiv, inaro wii _ i

fVu!**^. 1 '^''*" Tpfill-nU tlut r,i^pond«nUi w«ro not oomploto nwn«r. "Tv
of Ihi. draft, of which tiny wftro hold^m, The q„o,tion to Ik, dooidod i.

""-*"'-'•

whrther.^tho OnUrJo. Hank in bound to npaj th« .mount paid on th. forg«d

ilr;
^'""'' ''*'"* ''*'"'''*"' "''• 'J"""""" '" "'« ""K^tiro, .nd fVom th.t

fiT; K 1u u
^?'*!'* '''''^*' '" '•'"'"• ^"^ ^''" ^"7 «"»-«» '» *" P'«P«' to noto

hat both th. Dank, .otod in thi. mutter, with p«4f«t good ftith. Nothing in
the evidence or in the cirou„mUncc«, of the «aw, di«>la,w. .nj .ttempt it
•urprmo, or any want of candor or of tlie mont wrupuloa. intflgrity .nd f.Ir
deling on the part of either of the Bank-. It nrty bo urged that there wu »want of diligonco, porhap, there miy have been a certain .mount of caution on
the part of the re.,H,ndenU, but no Hh..dow of unfuirncHs or in.idiou. deric^cn
«rt on any of<i,o inoidopt. which lod to the iHstitution of the prwent .ctionThe .uit IS to recover the .uu. of «4,97ft paid by the Union Bank to the Bank
orOnt.no in error on a forged draft, .udthc.iatter inatitutiou rcaiat. their claim
contending that if the money w«a p.id by isrror, it waH through the negrigenc^
or want of proper diligence on the p,rt of the Union Bink. Such, in plain
totmn are the i«ues between the partie., and in view of the fact, ii mu>it be con-
coded that the decision of tha caao i^ not without difficulty. Before, however
proceeding to conaider the law and the proof iu their bearings and application itmay not bo amis. t« advert briefly to two points of importance iifconnidering iho
contention raised between the appellant* and respondents. It is urged bv the
latter that the head office at Quebec did not advise the Branch at Montreal of,
the issue of tf,e draft in favor of Deton for $25. Had this precaution beea
jakeii the mistake could never have occurred. This is quite true, and no doubt
it IS a fMt/of some fligni6c,i,noe in the case.. But it must, on the other hand be
borne in mind that the draft in (juostion was for a very small amount, and it is also
proved that at that time it was not the general custom among Banks to advise
such draft. «, the one given to Deton. SiJIhe indeed observed thii precaution
but It was by no means a universal practice at that time. I believe it is so now I
cannot think, therefore, tTiat in the present instance the omission can be regarded

11V*K
?!"*»*. or even a want of due and proper diligenoc on the

part of the Unipn Bank. I believe some of my colleagues ar« of the same opinion.
There are some French authorities whirfi sustain' the respondents' view in this
eonnection. but they do not apply to thiscase, and there is no English decision
to justify sucli a pretenUon. 2. It is contended by the rtspondents that the
appellonts were bound in law to know the signatui* of thek officers to the draft
bjU ID the present instance they were equally held to know the contents in the
body of he drafl-in other words, to detect the forgery, by which the draft was
ra.«d from 125 to 15.000. nni in the ease under «inidenitlon the changeWM effected ,n such a way as to defy the most attenVvo and skillful serutinjTh» 18 conceded on all handt I have no hesitation in expressing my b«flief that

•ach a pretenaion m the above is unsustainod by any principle of law or by anj '

decision either in Prance, England or the United States. There may bS such

-BK^toBOfy-notea „. iw dnJlB. vfieiBer drawn on a branch bank, as in thla

"*«*

/
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»Ik*oVuwcr'"'*""**°'
"' **" ^^"^ particp. Tho English Uyr governs in this matter, and wo

ThUon '"i*
miist look to the Engliah decisions and to Aniericnn jurisprudence, embodying

BtUK.

*-

1

tho principles of these decisions, to guide us in adjudicating on th<r issue

riiised liore. I haye not been able to find any case exactly in point, but some

rree
of these authorities are instructive, uud are, moreover,^ in a certain degi

applicable to tho case under consideration. They are cited in tho appellantV
factum. Daniel on Negotiable Instruments, vol. 1, p. 399,'sec. 540, says,

'f In the

third place, the acceptance does not acftnit tlio genuinetiest of the terms contained

in the body of the instrument; and therefore if at that time they had been
altered so as to purport to bind the drawer for a larger sum, or in a different

manner than that in the original bill, he will not be'{>ound by his acceptance,"

'

aifd further on in the paragraph he adds, " the acocpitor could not only defend

. against a recovery upon the billy but might himself recover back the amount paid

on it." Again, in vol. 2, p. 327, sec. 13G3, we find the following :—" The admis-

sion of the acceptor extends only to the signature of the drawer, and not the terms

of the instrument itself, and when the signature is genuine}(but the amount in

tho body of it has been altered after it left the drawer's hancl, and ho has paid

g«. the excessive amount to a bona fide holder, he may recover it back from him, pro-

vided he has not himself been negligent in disregarding evidences that thd instru-

^: ment had been tampered with, which appeared upon its face. And as tfie

holder demanding payment warrants tho genttincness of the instrument under r

which su6h demand is made, we should say that the negligence of the pay^
should be very gyeat and positive to deprive hiu^ of tho right of rratitution^

Appellants also qiTOte same author, vol. 2, p. 325. Parsons on Bills, vol. %\

p. 601, says :-^" So a drawer or acceptor may recover back the money he pay

a bill forged in its body, e. g., by increase of the sum, c&ange in time of payment,

Ac., bfiujuuse ho is answerable Only^for the drawer's signature. But Jio must not
•" be guilty of carelessness in^ not-ndncing a forgery whicii ordinary attention must

have disclosed at once." The case of the Bank of Commerce vs. Union Bank,
- 3 Comstock, N.Y. Reports, pdge 230, is a leading American case on this question

of acceptance and payment by drawee after alteration in the body of drafts,

and on the latter's right to recover' back an amount so paid by error. Th^^
decision was the unanimous judgment o^ the Court of Appeals for the State o^\

New York ; and was based on a careful consideration qf all the Epglish pases,

which were rec(^nized as binding authorities, the Bank of Cotumetee,. in

. New York, had been drawa «poa byla Bank in' Ife^ Orleans for $105, which

was altered to $l,005,^d passed into thrbaqds of the State Bank of Charlesto^^

who sent it for collection to the Union Bank iii New York. Xbe Union Bank
credited the amount to the Charleston Bunk (as Detpn was credited by

respondents), and presentedthe draft io the Bank of Commerce, whapaid it;

but,"Dn the forgery being discovered, returned the draft and -demanded repay-

ment; qn the refusal, action was taken to recover back the amount, the plaintiff

silcceeded, and, as before Eti^ted, the judgment was unanimously oonfirme'' in

appeal. In this ease the Jtic^ in the Court below, exp/essly charged the jury'

that, "if they were satisfied that the draft had been altered, in the manner

before mentioned, after it wus issued by the drawers, and that the plaintiffs paid

ol. k.x
aysofr^
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T,»Jd Ai.k *..-. A ^ .
^ ^"" *"*'"«<J ^ fwover the amount off «„«»- .. »«"A »?»"»•'

P-ia: AI,;> th.t the rule reZ;;. blfr Tr' '
u"

"""""^ 1 "'"'^^ «« T"^'^-'?-— er, . to ihe signature r^Lt: ll'";^ ^.'l! .^"^?f.»« 1 ''^^
"•"^"''"

c«^»er,«toihesig;:;;r;2«To^^^^^^^^^^^^ baod-Wingof hia

up of the body thereof
J and that p Sth drl,^^^ ^ "'^"^ ^ the filling

stances, was not, of itself evidenrnJ ,

^"*'*""' ""''*" *'»•' «'"««»-

the part of the I«S^ Th ^^^^^^^^ 'l
'-* «'• «^- -tion oa

every .respect by the Court ofA?X Z L^'' "^^ ''" ""'"^""''^ '"

ment of the latter court show howTr .1, ^''^f'"?'"°g
extracts from the judg.

the pres,,t case. Mf the'^^fha^ bL?rr'
''''

"T^" "^P"^ ^
might not perhaps have been inZhT-f », J' T™" ""^ '''*

'*""r'.
^^

hecaiso they mifht have rel ed ^rrht^d " • 7 '""^ *^ «"»''»«« ^b"'.
hut the fo4ery1,.l„g iVtifb^^^y^ 1",^; thTl'Tr^^

'^
^'f"' ^

fault than the defendants." .''Thfr;!, 'i ^^T^'^' "''^ ^ot Lre in

ch..^ble on the party who reed d t'wiZ^T "
;
"^ ^' ^''^"^ '«

So far\s respects the'genuinenes^^ofZW,fIh ^^^^^^
credit of the previous endorsers " -aU„ f k

"
t""*

^«ceives/it dn the ^

in that case, have obtainSTh;m;nt'of̂h^^^^^^^^^
"
It'

'«''?''4 ''^"' «•

eihibition of a foi^d title Tgenie ^ Sf! I T'h' "" *'"'

parties." -The Court further remarked tha tt^^H r?^""^T". ''^ »'•»*•':-

the,»ioney>cau8e it did not belon' to thel aT^'^u"'^
"""'^ *'°' "*»>»

over agabst the party to wboTthev J^ T.'
*''''* ''"'^ ^""^ ^«> "«'«dy

fi»a%^ade to paj. If thatTartv^irM t*
'""""^' ""'''' **•« '^'""^ ^^o*^ >-

foind, ithe loss ou/ht toMon^rnat^l^ •T^"^*''^'
"' »' ^' ^-"^ b*

from him.'* « In^ ca^s whi no'n^^^?'
'''*''!'"* '*'"' «'"•«»-' ^^ »»>« bill

failing to detect th^rg'rrthe ;at^^^^^^ ^T.*"''^
*« *^« ''^-^ i-

charge t1«> previous partieftTthebiri-!!r
'"^ " '^' ordinary time to

Jegiven . soon asifis^::^;:^S'^"^'^r^h a later case before the same Court MarLVV- iT T ' 263.»nrf note,.

BanMeeided in ^^^ dl^Ti^;^:,^^^^^
were commented upon and re-affirmp^ « ^j I' f * "^^^ propositions

Ui«ln.a,im^ ThiriarX^::^i:USi^ -IversaHy^ived
w«.d, paid to another bai a lie Vhth\ ^^i*"'

?''*"^"'* »•"* ''^'-

'14(079.96. It was held that if .2*! "** *^" "^«'*^ fr"" »25 to

P^d it by "istakeXm e Va^^^^^^^^^^
^^^^ by the bank-which had

cheque «, genuine. The m tter wast^.^^^
'"'"^*"'*'^ '^»^«» *e altered

-nifoha- series of decisionr Thrcrt 1 a ,? ""t
'*"'*'* ^^ » '«"« -"d

-ppn cheques and draS.Xhav?;l^^^^^^ "Mon^s paid

instrument or in the endXent7or Tn.
^'"' *'*"•" '^'^^^^

drawer, have uniformlyZilS" V^ !f^*' '"'^P* *»»« ""^^ of the

«pre.iyupontheZ^;te
*e instrument, waslheJH^T^^S^l"""? "^ *^' '^'"^''*"«- «'-
••ion of the signature of the draier '^STT * V"i' T"****

"" " •**•»*

^pted and ^the draft inTln . ^' ^ ^^^ ^"™ »*°k having
•

Iv

Bank.
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B»n**or Lower ^""'' did not present the cheque as on behalf of Deton, but, Btrictly speakiDg,

fh"^*t'"i* 'a^''^' as their own property. They did not ask any questions or inforin the

Bank. Union Bank of the precautions they had taken. On ihis point the case of
*

Espy 178, Bank of Cincinnati (18 Wall. 604), cited by Allen J., in Marine

National Bank vs. National City Bank, is very instructive. Here » cheque

"raised" from J26.60 to $3,920 was presented by a stranger to the firm of

E. H. & Co., who, before cashing it, sent it to the Bank on which it was drawn,

for information, whose teller replied, " It \^ good," or " It is all right," and

afterwards paid it ; but, on discovery of the forgery, an action was brought against

E. H. & Co. py the Bank, and the money recovered back. The Court held ia

this case as fdlows:—First, That when money is paid, by mistake, on a raised

cheque, neither party being in fault, it may be recovered back as paid without con-

sideration. Second, That when a party to whom such cheque is offered sends it to

'- the bank on whom it is drawn for information, the law presumes that the bank has

knowledge oi the drawee's signature, and of thd state of his account, and it is res-

ponsible for what may be replied on these points. Third, That unless there is some-

thing in thel terms in"which information is asked, that points the attention of the

bank officerpeyond these two matters, his reponse that the cheque is good will be

limited to tnem, and will not extend to the genuineness of the filling of the cheque,

as to payee or amount.

So far ijs these authorities and decisions go, the law as stated seems to me

in favor oflthe appellants. But we must go still further in order to determine

whether the law thus enunciated aj>plie» to the facts and circumstances of the

present case. It is beyond doubt that the amount of this forged draft in the

body of the instrument was received by the Ontario Bank in error on a draft'

|

by the hea 1 bffi^ of the appellants at Quebec, on the branch house. Deton, the

fbiger, wh > deposited the draft, in the Ontario Bank,, has fled, and no praotioal

recourse )an be had against him, although he is the ^tor-of-the ^ )ant of

Ontario fi r thejgMtion_flfLJhe45jOO0-they~paia'him^n his check. Under

these oiro imstanoes, is it tte appellants or the respondents who are to lose this

amount ? In the last analysis and in the decision of this ease, ofcourse, this ques-

tion prestnts itself for careful consideration. Deton was not what is to be con- J

sidered a regular customer of the respondents, though he had on the 17th Sep-

tember apenol a deposit account for a small amount with them. On the 21 Bt (

Septembir he sent his office boy, asjhe is styled, with the forged draft. The

Bank im uediately carried the amount, Apparently without inquiry, to the credit

of Deton s deposit account, intimating, however, to the office boy. that it was not I

to be oh( eked out before the draft was paid. Thereupon the draft was stamped J

as the pnroperty of the Bask of Ontario, and sent over to therUnion Bank fori

payment. There it was immediately ^id. Six days afterwards t]ie forgery wasj

discovers, and the amount of the draft, less $25, was claimed froAi the Ontaiiol

Bank as having been paid by the Union Bank in error or without proper pre-

J

cautioni The Ontario BaAk opened a deposit account with ft forger ; it is troej

the man and his character were unknown; and afterwards in good faith they be-l

came his agent for the collection of a forged draft, which was presented to thel

Union ISapk with the Ontario BtglKBtamp upon it, indicating that it was theirj

1, v'^Sit^s^— -rfa^/

^-^"



COURT OF QUEEN'S BENgil, hso.

•
U

815

Tue Ontario
Btnk.

property, or purporting to bo such. Thodraft w len preDcntoil was paid, and the TiicCnioB
forgery in the body ofthe instrument was so skillftjly porpetritod that no scrutiny

"
t'ltniSj. mT*

could detect it. Under these circumstances, which of the tWo parties is guilty of
'

n^ligenceorofwantof reasonable diligence ? Surely it caiinot be said that the
Union Bank is to blame, and if not,,and since they are notjwe ^re forced to the
conclusion that to the Ontario Bank, giving them credit for all the good fuith in the
world, must be imputed some degree of n6jgligence,'and cotasequently I hold that
they are liable. This liability, it may be urged, the respondents have themselves
admitted by tendering to the Union Bank $1,515, pa*t of the amount of the draft
then at Deton'B credi,t in the OntaHo Bank. Their reserve of their rights in
making the teadeifTjals iio «i|t>ificance whatever in law. They Could not mean to re-

serve rtieir right to recover back the $1,515 tcDdorfed, and I^am of opinion this
was, under the ciwyjinstanoea, a tender of a certain sum on account—nothing
more and n^thingiegs^ Had the draft been payableYen daVs after sight and
jpepted^and, before the draft matured, the forgery had been^iscovered" would
tlie Union Bank have been liable to pay the amount to the Ontario Bank or to
Deton for whom they were acting, and to whom th6y might have paid the
onaount of the draft before maturity or payment? I think ndt. The Ontario
Bank was not without some vague suspicion about this draft—inasmuch
as they informed Deton's oflSce boy, that checks against the aJnount wo^d not
bo accepted till after the draft was paid. This was a Ivise precaution,
but having these misgivings it is not a little surprising, /at -all events it

.
is to be regretted, tha,t they did not communicate them to/the Union Bank.
Had such Teasonable amount of diligonc"o been observed this lease WQjild^reba^
bly never ^e come before this Court. Detonjrasjiot oiriylmentire stranger,

but itdoetfWot appear that ho evfitmade^iis appearance"' at the Ontario Bank'
after thejataof bis deposit on 17th September, but he acted, or rather he oper-

ated exclusively, through a tliird party, his so-called office boy. This off-hand way
of dealing with large sums in regard to unknown individuals, having no posi-

tion, and appearing more in the character of vagrants than othcirwise, cannot be
accepted. It won't jdo; and common sense as well as sound principles of law
should, I thitfk, determine the case in favor of the appellants. I would reverse
the judgment of the Court below, bu^ I am alone of that opinion.

Sir A. A. DoBiON, Ch. J.—A man describing himself as Cfiarles Deton went
to the office of the Union Bank at Quebec, and purchased a drafti for $25, paya-
ble at the branch officejBfjtbe Union Bank, at Montreal, This draft was payable
with or without advice. The draft was issued at Quebec on the 19th of Septem-
ber, 1^77. Deton who had previously, on the 17th of September, 1877,' opened
an account with the Ontario Bank at Montreal, on the 2l8t of September depo-
sited the draft raised or altered from $25 to 85,000. The teller who received
the deposit informed Deton that the draft would be taken on deposit, but that
he inustnot draw ohe(|<icB against it until it bad been aooejteiqi: paid by the

JJtfion Bank. The draft Was sept io the Union Bank in the ordinary ooorse,

an^iMB paid. Subsequently, the Ontario Bank accepted Deton's ^eques against^

the diposit to the amount of $3,500. Six days after the draft \ta issued, the
Union Bank at Quebec diBOoverea that the fayanoh at Montreal hafl paid a draft

^ ^ » 1/ (?'

I

fl

vftL'* ^^JA^^i A iMi^iM
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fo't'^.OaO instead of $28, tho amount for which it worlsaued, and the forccrT

fh"'te^ ^'"' *''"" discovered. The Union B«nk thereupon* Requested the Ontario Bank
B.«k. to pay back the difference of $4,975. ThcjUtter declined to aBsume the loss

MX offered to give the $1,615 which rednined at »hc credit of Deton The
present action waB then brought for; <lie $4,975. The iiueBtie» ivw^oghouij
bear the loss? The^eneral rule is (that evei-y ono who passes, innocently or

Jthcrwise, a forged rfommerciul instrumeHt, is bound, ta acbount fbr'it. Two
-^•ptions, however, have been made, to that rule ; first, if a bank accepts a
forged cheque of its own customer,, and the jbrgery uonslst in the signature of
its custojnfl-, it cannot recover the jnoney, because it is bound to know the
signature of its owri customer. Bullhat docs not apply to the writing in the

.
body of the instrument, because the bank is not bound to know the handwrit-
iog4n which the document is written. Tho second exception which I find is

„^ this, that, if a bank takes iti own badk bills, and they are forgeries, it cannot ,

i^cover froiii^ innocent party from whom they were received. I find only
one case on this point. It is the case of the Bant of the United States, and the
Bank of peorgia, 10 Wheaton 333, decided by J^dge Story—and wbtsreib the

- learned Judge held that a Bank wasboupd to know its own paper, and if it

• accepts its own notes or bills, and they are forged^ it has no recourse except
against those privy to the fraud. That decision does not reach the present case,

' for this is not an ordinary bank bill of the Union Bank, but it is a draft
issued by that Bank, thus coming very near tp the case decided by Judge St^ry,
though' not ^uite like it. The jurisprudence being deficient q;n tho point, we
must see wh'at principles can Ije found for our guidance. The Ontario ^'ank
did not'cash this draft at the time it was received. They took it oSthe special

• condition*that.itmu8tbe paid by the Union Bank, before checks wie drawn
"against it. Therefore, if the Union Bank had nok paid the draft, the^ntario

'

Bank would not have lost anything. The Qntario Bank was misled by the

.
only party who could kno* what was the amount of the draft. The Ontario
Bank took the precauUon to ascertain whether it would 1)6 paid, and it was led
by the Union Bank into the error ofbelieving that the draft was really » genuine
draft. It ia a principle of both English .and French Idw that where one of two
innocent persons has to suffer a loss, the one through whose fault or carel^ness

'

the loss has oceurred must bear it. The party in fault here is ^ot thajKano'
Bank. If this bank had paid the money at once, ^le loss wouU not have ooour-
Tcd in consequence of the information given by the Union Ba^k. But the loss
was subsequent to the false inforipation given by the Union Bank, And undfer

j

these oircumstancea it i? jsj^ar to my mind that the loss mapt be borne by the

I

Union Bank. It may be ai^ued that the Union Bank was notbound to kno#
the handwri^ng of the draA, but only the signature, but there is no decisi]^n

.
that goes to that extent. If we take the French la*, there is no doubt th»t

j

the Unjpn Bank would have to lose. See Bddarride, de 4a Lettre de ohange/No.
\ |.377 ;

Pothier, Contrat de Changte No. 101 ; and Pardes^us, Droit Commeroial,
j-No. 450. But it is a fase governed by English I kles, and I think
^at, while there is no case quite in point, the prin«ijiles of English laif

TeadM to the aame gonolusion. The remarb of Rappallo.X in th^ ease of tha

#•
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f^B New York L ZT "• *'*' ''"''"''"' ''*'""'"""' »""'''"« A«.ociation\

e«med Judge) tl,e defendant had shown that it had Buffered losa inl conse-

"r. K 'I
''iy*^~en'»'»">y ^he plaintiff of the eheok in qu^tion, the defen-

extent of the loss thus sustained, the plaintiff should be responsible."
There ,s no doubt that in th6 present ease the money was paid ^ the

it weThiTt^,^.^"".''
»•« P«ty who by.his negligence has been the '.use ;

It, we thinV that the judgment must be cdndrmed.
- It might bo different if the Ontario Bi,nk had paid the draft without .nrreference to, the. Union Banl, for in that cose it might be said Tat k Z.»»med th^^sk of thehstrumentnot beir^genui^ aTw^uSta^J^cothmgby tl. mistake of the Union Bank, is'this point doelnotLme up

;ir:;i:r5^
-^^ ^''\'' ^ -^--^ as-pressing an^l^d:?

^.„. * .
' f ^'^^ ^"* °**« 18 unimportant in thepresent case^l It sterns to be unquestionable that according Ut that law the ac-ceptor of a W«,|e signature of which is genuine butalierfd Lto mount lee

rt passed fi.m^^ hands of the drawer, and who had paid the 7Z Zlrecover back th^ amount he had overpaid owing to the forgery. The ,;^ ofSmuh ys Ch^s^r (1 Burn. &E. 654), and Jones vs. R^ (5 TauoT^^
iuppprt this pmensjon. In the latter of these cases Chief JustL Gibbs point^ •

out the d«t.nc^.on between the case b^re Wm and the iase of Price vs. Neale
(3 Bur. 1354) and the case of Bailies. Gingell (3 Esp. 6ff.) it isqu^e
evident, on general principles, that thisW be true. W acceptor or pavee

rhatTl*.' -y" ""7' ""\ ''"'^^^^ »•« »>«^ "right to recover back

.l^^t ^5 P'^'^^y «" *'•« «»«'« I^"°9iple that any one who had received
• counterfeit aWIhn^ from another by mistake could recover back his moneyBut xt IS contended that the acceptance djffe« from payment in this. Aat tl«
acoepta'nce is a deliberate recognition and jj,warranty ofth6 whole bill, if this

ralnL,T. • T '°!
*""''

^''T''"^-
^'^'^ ^'''^''^y WS the acceptorgu^ntees the signature and not the h^-^ the bill. The oneL has meJl,fknowing about, tke other he 'has not. r i;*e s^me doctrine is laid doWn rthe

.

e«« ^the National Bank ofCo^^^n^ew York ,nd the Natl^JX^!
nicj^Bankrng Association of New Yorfeit^ by respondent. Indeed, it is difr
«ult to understand how any other doci^ne ^^uld prevail.' Starting fi^m this
point, appellants contend that they wer^ not bound to know that the draft hadbeen altered, that their acceptance covered only the signature, which was genu-
ine,^hey say, moreover, that they were led into errorBy the fact that the draft hadp.«ed.by the Ontario Bank,-th.t iftheunknown DeL bad presented the dnift
himi^lftiiey would have made enqjjiry. which would have resulted in discoveiV

• in » word; they say the Ontarin ttnnW h.j ^...^j .^.., tlirm fn. ,, ....j ii.^

The Untoa
l*nk of Lower
) Canada add
\The Ontario

Baak.

therefflf©, the respondents were oJ)liged to return them the mone^ and

, and tlHKi;—

f
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Tbe Union T^ ~
'

'
. ^

*fi5.ditad" ^l""
''«co«>'"»« "Rainst Deton. This position is doubtless very strong, and if it

Tli^jJ^o Mad been support^ by authority, I should, not have fdt disposed to oiltcr the
rule. Nevertheless, I do not think the argument perfectly sound. As We have
already seen, the acceptor is held by his acceptance so far m to re^gniie that

1 the signature, which he is presumed to know, is genuine. It seems to ma that .

; when a bank is denling with its own pjper it should be presumed to know not

j!

only the signature but the wholo'document. It was the^ippellants «ha set the

i
whole thing in movement, and by the signature of their cashier gave cttrrenoy" ti)

^

f a draft which they themselves did not know was forged. TI\ey were So secure

i / > tliat tbey ordered their branch to pjy " with or without advice." Jt seems to jne

j

. that any other doctrine would lead to inconvenience, and that if this doee not
• hold good for draits, it would bo difficult to say why the rule should » obtain

^ , * with jegard to bank notes. In the case already cited from the 55 New York /

^' Reports, Rapallo, J., seemed to hold this doctrine^ and I' know of no aufhority <^

which supports the contrary: I would not base this 'on the idea of there being

n^gHgenoc, but on policy. It do'es not appear that the failure to advise amounts

/^ negligence. Tlie evidence shows that advice was not considered necessary

before this case happened, and it is manifest the miscarriage of the letter of
. advice could not alter the responsibility. I am therefore inclined to confirm.

' But in addition to this there is the fact that the Ontario Bank did not act with-

out the greatest precaution. They did not pay away thcii' money until they had

. >, been thcnjselves paid by appellant?. ^^^—»—~i • ;•

Cross, J. Thefacts.having been already cxplai)[icd and no controversy arising

, ' on them, I will not recapitulate them. 5exiiining with the maxim that inobey
. paij}<iQ error may he recoveircd back b^he party who has innocently made the

mistake of paying what ho did not add, and'Conccding that the case of thq

I

payment ofa draft or bill of exchan^ ik in general no exception to the rule, it

/
only becomes "necessary to deal witbsuch exceptions as have been sapctioned by

/ rec<^nized precedents. An admitted excepiion is where the drawee of a b|ll .

pays it, thus recognizing the signature of the maker. He must Ibear the loss

j

if it turns out that the maker's signature is forged. Tbis exception has

been limited M the signature alone, and has not been extended to i forgery in

'
_^
„ ^the body of the instrument; whereby its amoupti has been incraased. It is well

established by numerous decided oases th*at such altenttion does not preclude

the recourse of the ilra^ee to recover tack^the ajnount so paid by him unless

he has himself been guilty of some actW negligence to prejudice the bolder.

This exception was extended by Mr. Justice Story in the case of the U. S.

Bank M. The Bank of .Georgia, 10 Wbeaton. p. 332, to the case of a Bank
,

receiving a payment in its own notes, in the body of which there had been
forgery committed by raising the amounts of the bills, but in that case,

connderations of public policy ibtonneoted with the character of the bills as our-

renoy'entered largely int» the reasoning of the Court, and Were much r^ed
qpon. liis an authority in favor of {he respondents, but is not conclusiveT It

iSBumes that a bank should be accjuainted with its own notes, ag as to detect^
forgery, but in that cpe facts of aetusl negligence i^ere pro^ : First,' that the
"

* ' ' rofreceivin^elniJrbBd in ite possesion sr^terqf

', - ^ /•. '^ ' ':''- - .,x'

.^
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.reference to which would ha,o enabled ^em to detect the forgery
; seoondly, ii«u„,o.

they had private marks on the.r own bills sufficient to enable then, to detoot the '^'„;/.trorgery readily, had they exercised a moderate scrutiny, which they failed '"'Ci^"*
to^do I eiymot. satisfy ttyself that the general reasoning ther« usedto^he' '•'

effect that a Bank should know ite own bill«. would apply with much force .

'

to the present case. A draft may be written out by any one, and, although^ ' ^

IS usually made out by a clerk of the establishment whence it emanates, that
cJ*k may be T»citeual employee or olieveM^, recently entered. If the head office

'

IP place of being at Quebec, were .at a gr^afdistance, as in Australia, ^Tapan or
"

•

Chijjs^ the agency here would.not bo very likely to k^dw the handwriting of
the different clerk* who might be employed in filling up the blanks in the Bills
they might have occasion to draw on their branch here, i see no very satisfae-

:tory difference between this case, and^that of a bill filled up by any other cor-
respondent who might in facthappen to be drawing many more bills than would ^

'

be the ease between parties circumstanced as in the present ease ; so that the clear
distinction betwecrf the recognition of thi forged signatory of the drawer and « •

tjie recognition of a bill, the body of whieh'is foiled by increasing its amount,
s notmuch affected by the reasoning used in that case when applied to one like

•!u^iT"l'
"*"' ^ *""''^'"''* "°® **"»' "»« "S«"«y "»«'« should be so acquainted

^
with bilMnrvn by its h9ad office afrQuebec, as to enable it to detect a forlry "

in the body of any one that might have been so tampered With, a has even,
been held with regard to cheques, that" where a bank M certified a cheque
which was thereafterwards, and before presentation for payment, altered so as to ^
isall for a larger sum, and the bank" afterwards, through mistake, paid the larger
sum, It had a right to reooVer back from the payee the difference between
the original and the increased sum.^ See Morse on Banking, Edition of 1879,

The strongest argument to my mind is, that if the Ontario Bank had to
•ceountArthe surcharge in the bill in question, they would be damnified by a
nnBta.ke first committ^ by the Unipn Bank. The Ontdrito Bank dwlined to

I J
take the draft otherwise than as a di^osit, not to be drawn ajini uitil they
tscertained that it v^cfuld be paid by the Union Bank. .They paid no money -
to the. depositor Det<,n until they had actually recovered it from the Union' .

.'Bank. ^-
; ..-,,...,.,.- _

*
,., ^_.,

The Ontario Bank^id not take the *ieck from Deton as money, but in effect
merely^toactas agents in the collection of it,. On the morning of the 2l8t
Sepfcmber, 1877, thejr bad collected the amount from the tlnion Bank who h&d
withoutobjection, paid it. The Oq^rio Bank had risked nothing and up to that

'

Ume had made noJoss. They w^ id funds by the voluntary' act of the Unitft.
Bank, rhe payment by the Union^ank was in eflbct a paynjent to Deton. ItWM nothkeasifiheOnt^rioBank hid taken the cheque for value paid out, and
were collecting the draft to indemnify themselves against the risk they ha* ^

thready ran, and the loss incurred if the bill proved bad. On the cbBtrary. they «.
*

were «mgy parting with the money tiiey had ooUeoted on acootinldf their oa^
'

*•'"*'• ^ad the Union Bapfc-not committed-the mistaka ofpaying the bUl Uiu y

/

M

yntario Bunk oould have lost nothing. I think, therefore, the Ibultoommitt^i

L...__^_^ c- j\ I
^:
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n

»itt.nu waa that of the Uolon Bank. It flrst made the mistake, the oobsequonoe of
Dvcba^iiic. which thoy ndw seek, to caat od the Ontario Bank. I think the damage suffered

_J»4he oonscqi^ence of their own error if not imprudence, which in a case so evenly
—iJalanoed ougiit to make the loss fail on themselves. In theoase of the Natipnal
Bank of Coralmercew. the National Mechanics B^j^nking Association ofNew York,
(66 New Yjirk Reports, p. 211), the Earned Judge makes the following remark -^

^' If the dofehdaDt had shewn that it had^ suffered loss in consequence of the
mistake oo|Umitted by the plaintiff, as, for instance, if, in consequence of the
recogniti6Jjiy the plaintiff of the cheque in question, the doj^ndant had paid
out mon^[tothe fraudulent depositor, then clearly to the extent of the loss thus
sustained, /tKe~p1aintiff should be responsible. All the oases where the money
paidjias htjen allowed to bo recovered back admit, that if there be fault op the

P*'* '*^

'^f
P"'^' paying, or if, from want of diligence on his part, th|ii<^lder to

whom the( payment has been made would suffer, he is not bound W remind.
See Mon^ ou Banking, p. 327 to 369. ^~ '

''"

Judgment' of S. C. confirmed.

Limnld; Cramp, for appellant.

-/466o« tfc Co., for respondents.
'
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MONTREAL, 29T« OCTOBER, 1880.

Coram Mackay, J., Tobranoe, J., Rainville, J.

No. 227.

Terriault vs. Ducharme.
J^v^

H«i,d|:—1. Th»t the deUiled gtatem^nt of eiRCtioD expenies doliyered to the Beturnlng Offloer (m
' ^ required by lec. 123 oftbe Dominion Elections Act of 1874) muat include the penonti

expenras oftho candidate aa defined bj IOC. 126 of the Mme Act

.

2. The Court may in Its dinoretlon reduce the •mount of penalty Impoaed on a candidate,
fornot delivering a detailodvtatement inconformltytothe law.

abe action was instituted by the plaintiff for the recovery of $600, penaUy
forncgleoting to. file the detailed statement of election expenses in conneetion

with an election for the county of Berthier, in which the defendant was.* oandi"

dat(b.'-i

l^he defendant pleaded that neither he nor his agent bad expended any money,

in nonnecfibn with the election, of which he was, bound to render an account.

He added that h^ had paid out $2.46 for personal expenses, of which he had

detivered no account, not considering it necessary, but he offered to consent to a

jt^ment for $10 and costs, if th> Qourt should hold that a statement of such

eijcpenses was required by law. ., *

The following clauses of Ihe Act of IST* relate to the point in question:-^

Sec. 121. "No payment (except in respect o{^ the personal expenses of«
indidate), and no advance, loan or deposit, shaH be ^a^e by or on behalf of any

Candidate at any election, before or during or after such (deotioo, on nooount of

toeb eleftion, otfaerwiBethav throQgb an «(^iit or agOtttd,"^
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; "

»w 123. "A detailed sU^(h«iit of all election expen(ji*feurred Jby or on
behalf of any caDdidate, inolutouoh eipeot^d* payment., a. aforewid, rfiall,
within two month, after the #tion, be made oat and .igned by the agent
...... Oncludmg the candidate inwo. of payment, made by him), and delivered
with the bill, and vouohera. rektiVe thereto to tWReturning Officer."

Sec 125. "The word. 'p«hK)n.J>xpen«js,' as uMd in thi. Act, with respect
to the eipenditore of aoy^ahdjditc in relation to the election at which ho is a
candidate, ahall include th'6-«»«onable travelling eipcnse. of sUcU candidal^
•nd the reasonable eipenw^f his living at hotels, or elsewhere, fokttie purpo^
ofand-in relation to such election."

I ,\ y \

mni^llVu ^V"
*''\^"P«'^«'' C«"0, maintaining the plea, 31.1Mw^, 1^0,made the following observations

:

' \,

Aux dieotion. ftd^Jrales de soptembre 1878 le d^fendeur 6tait candi^U U
d<Jputation, pour le comt6 de Verohfires. /V^v .

Ni le d^fendeur, nl wn^Qt n'ont transmi. auoun ^tat de diSpeng^a iifc
tion 41 offioier-rapporteur du oomt<J, dan. lea deux moi.' aprd« releotioS. . ^^,Ledemand^r all^gue, par son action, que le d«Jfendeur a fait pendant U dit« V
Election d^ dipenses dont il <5tait tenu par la loi de rendre compte:qtt'il a X*
lai««5 doouler plui de 30 jours aprds lea d^x mois accord^, pour fournir cet

.
' ? T!?'^ "'"'*'

" *"' ^•^*""* P""W« d'uoe condamoation s'^Uvant A' pa.
'

^^"^flff^ P""- J«'»'. wit 1600, et a un empruwnnement d. pas plus de dew
w». a wfaut de paiement, •

Le ddinndeur plaide

:

t'

lo. Qu'il n'est pas responsable de la n^gligenoo de son agent, si, toutefois
eelui-ci est ooupable

j mais que son dit agent n'a fait aucune depense dont il y
• ait lieu de rendi'e oompte. "^

2o. Quant ir^ni^ 1ft d6fendeur, qu'il n'a fait aucune ddpense, tombant, A sou
avis, sous la disposition de la loi, art. 123.
Cepjndant qu'ij a;fl^pen8rf, pour lui-mfime

:

V '

1<K Ponrunsouper.ACon^recaur.......
....:.... 0.46

2o. Trois repas. de ^n oheval A FercA^ret, et unverrede
*'

,
bidre pour lui, le d^fendeur V ^.Vo

,
3o, Deux repas et un oouoher 4 Varenne$, un verre de vmjVA

et trois repas de son oheval.." ....* j^q '

.iy - ;-;; En tout |2.4fi\Q^ne 8e.croyait pas tenu de fournir un ^tat de ces d^'penMi, qui' sent le«
•eule^ull ait faites, et qu'il n'a eii aucuue intention de violer la loi. en ne
fonmissaht pas cet ^tat.

Que depuis Paction il « fourni & I'offioier-rapporteur an «tat cenforme 4 ca
que deasus, et que pour dviter les consequences d'une interpretation diflSrente
de la 01, et montrei^ta bonne /oi, il ooasent A oe que jugement soit renda
conlrelm pour 110 et les/mi. «fo faction <effe ju'»„te»«c.
Bn oas de refns de cette offire il demande que le demandenr soit oondamni

auxfraia de contestation. - ^

• ObviOMly a iiu8t>rint in the Statute for « excepted " (Reporter's note).
'

7

Iterriaall
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T»rri«uU

Pttcbarinp.

!«-.'

Ijc donmndcur rt^pond A co pUidoycr diiiant q^ujo l«i d^ponsea donl lo difondeur
rund ooiupto aont doa d^ponaos d'«<looiion ot que,<|iar auile, aa n<$gligenoo & rendro

00 oompto, lut a Tait onoourir la p^nnlit^ dumand#,.«t (|u'od outre lo dc^foDdour

a fiiit d'autrf* diptma d'dlcotion quo coUoa mcntionn(&oa on non oompto.

II J a done ici deux qucations iV rtjHondro, une quoation do droit ol une qnoi-
tion ;de fait

;

'

,

,
lo. Lea d($poni{iea tuoDtionn^caau oompto du ddfcndcur aont-ollea doa d^pcnacs

d'<$leolion, dana 1^ acna du atntut?

2. Lo d<^rondour a-t-il fuit d'autroa diSponwa que collea dont il a rendu oompto ?

SuVlo premivr jHiint, il no p<^ut y avoir aucun douto.

L'art. 121 du atatut Wddral do 1874, dit qu'auoun paiomont, d raiion de
Vilection, sauf pour loa Jipeute$ per*onneUn d'un cmdidat, ne aera fuit nutro-

mont quo par rentroniiao d'un agent. Toutea Xndipeniiet d'iltction doivent

done Otro soldioa par I'agent dleotoral ; lo oandidat lui-mCmo n* pout on faire

Jo paiomont, niaia ai lo caqididat cnoourt dea dijmnet personiiellct, il pout lea

Bolder aana avoir rccour:i i^ aon agent. Pourquoi ? Parccquo la loi oxigo qu'il

aoit rendu oompto dea <^<!/>enaet <iV/<-c<ton,;Ot qu'aucuo td oompto n'cat d(i dea

dipemes personneUei.

En effet l'art. 123 dit: 'z^"
" Un etat d«5taill<J do toutea \dt^ipen»e$ d'ileetion cncouruca par un oandidat,

" ou en aoa nom, etc., aora soua doux moia pVdpar^ ot Bign6^ar I'agent, cto."

Lt l'art 125 ($nonoe quo: " roxprossion dipcnict per»onnelk$ com-
" prcndra, tous lea froia do voyage raisonnablea de co oandidat ot aca frui*
" raisonnablea aux hoteh ot autrca lieux, oil il so retirera, pour lea fina ct i
" regard do cctte dleotion'." " • \ \

Notre statut fait douo une exception formelle pour loa^ di^viupt-^enonndles,

n'oxige pas qu'il en aoit rendu oompte. 11 en eat tout autremcnt en Angleterre :

" Within two months after the eleotioti a detailed atatomont of all

" ehction expenses incurred by, or on behalf of, the oaodidate, including pay-
" ments for his personal expenses in relation tS^he election, nkust be made
" out and sigiled by the agent, etc.".

Et lasso. 38 do raote imperial 17j et 18 Victoria, oh. 102, explJque co quo
yealont dire cos mots personal expenses :

'' and the vords ' personal expenaes

'

" as used herein with respect to the expenditure of any oatididate in relation to

" any election, shall include tho reasonable travelling expenses of such candidate,
" a^d the Toasonable expenses of his living at hotels or elsewhere for the pur-
" poses of, and in relation to, kioh election.''

Notre legislature, tout en acoeptant Ih sods donnd aux mots dipe»se$ person-'

nelles, par la loi imp^riale, a reponss^ I'obligation impos^A au canoidat de rendre

oompte de ces d^penses, etle laisse Hbre deles payer lui-meme. La pretention da
dtimandeur d'exiger du d(Sfendeur non seuloment un compte do ses d^penses

d'^lection, mais encore de ses d^pensea personnelles est done mal fondle.

Maintenant le cMfendeur ^taitril tenn de rendre le oompte qa'il a i^jida?

La Cour de R^viaion a d^id^, (sn novembre 1877, dans deux danses de
"*

Oauthier w. Bergevin,<t de PfiffleaB^ ¥B;"Royj
ijpy braqae leuamfidit m ftit~

aucune dlpense d'ilection il n'est pas tenu de nndre oompte.
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I)«ni Tonp^oe, lo oomptc du diirundour no montionnuiit nucunu diprnie tfiUr-

tion, i1 ir<(tait par con>«<(|uont pas tunu do lo rundre, ot M>n d^Fuut no pout lo

aoumettre h tucunc ptinalil<(. «
Sur lo Msoond point, o'ostrik-diro ti lo d^rcnileur o Tiiit d'uutres ddponwa quo

oollcR dont il rond co'tuptc, la prouvc coniiiiitu-danii la d<<posiHon d'Qn rouI ti5inotn,

i'hOtclicr C'thinn,«\iKi qui lo d<ifundiurt ddfiensiS Uh noUnnte-ctdix, ee'ntint

mentionn^s dans ion coiupto'. I

Bien (|iie oo t^inoin ddoluro quo lo di-rondcur, diinn roccimion inontionn($o &

ion compto, a pay6 pour tr^is vorros *do bidro, iiu li«m d'un bouI, o'oxt&diro

un pour lo d^fondeur, un pour I'auburgistu lui-in()iae, ot Un pour uno porsonoo

qui aocompa);niii^t lo dtSfenduur, ootto dupoiition ^'ent pirt Meat prdcim) ot omce
formelle pour motivor una oondamnation centre Us dt^fendour' Aiosi, oo t^inoin -

oroit quo la porhonne l^i ao^nipn}^n:iit lu . dt^funduur, voyu;;cnit avuo lui pour
son dIcotioD, niniti 11 n'en cat pan sQr

; puis il ojouto quo ocs trois vorros do
bidre n'ont pai Hi prii pour dii motif* d'Hection. Et il no pcut pas dire non
plus quo lad^foudour ait dtSponso okcz lui, oo jour-14, plus que oo qui cat mon-
tk>DD4$ au oompto.

Lo ^dfondour [nx4nog6 sur oo fait lo nie fbrmellomcnt.

L'uotiondu demandour aurlftjt doneM renvoy<So on totalito, si lo diJfondour

n'avait offort' lui-iuCme do laiasor pronorioor jugomcnt pour $10 et los fruia, ot

deuandd le renvoi pour lo surplus sculomcnt.
'

Jugement sora done rendu oonfornidiuent iJUl'offrc du d6rendeur pour $10 et
'

lea frais do Taction telle qu'intcnt<<«, jusqu'il ot y comprisTonfiiure du plaidoycr
j

raction 6tant reoiroydo avec ddpcns pour le surplus.

. The plaintiff inscribed in Review.
-'

Mackat, J. The plaintiff inscribes -in revision.
' He sued in tho'Suporior

Court for $C00 (thirty times twenty dollars) for*\ho pedtlty of sec. 123 of the

Dominion Elections Act of 1874. Defendant was-oandidate At Yorohdres at the

cllction in 1878, and is charged with having neglected to make and deliver, as

required by law, to theKeturning OflBcer « detailed statement of the paypiehts of\
election expenses made by him. The plai ntiff sues by virtiii of sec. 1 09, which
makes the penalty, his property ; it is a vixa not exfitSBdiug f20 a day for every
„day's defaults

. M % ; './.^X ^\^
The pl&a is that he, the defendant, believes that he made no etponses for which

h© was or is bound to make statement whatever; then be. admits that he did>
'

during the election, make expenditures amounting tb $2^.45, fbr himselfand horse
«t Oontrccoear and Varennes j that he Ibade no statei;aetit about them, believing
the law not to call upon him to do so ; that he huslieen in no bad faith ; that
since the institution of thUt suit he has fumisMl the Returning Offio«r with the
statement. . '-

v / A
Then he confesses jqdgment for $10 and mteres^andoosts of the action, m

brought!, up to that time, aftdjprays for the dismissal of the action as to the
Borplus of demand, with costs against detendant if he refuse the offete, or presa
his action further. '

TerrlMit

Uuobarin*.

^^fie=

\flr

rTt^ent eompiunM or b&«reia«tly followed the d«reitjdatat's plea, and i7
according to it, and hat dismissed the plaiptiff's actio^n a d^ip, with costs
against him, that is, costs since the time of defenda^Ts plea and offera.

V •

J -

r-



I

324 COURT OF RKVIRW, ififio.

IVrrfull
tt.

DMIiwnM

X

If » \. '

w

i

Tho Court l».r« flnJ., .. ,h« Ju.|^ 4 y«« «»„,. to h««, don. that no«o„,^

und aro olco..on «.pc.„«.., a„d that do.nikfd «h»,m„«„t of thorn wa^lta i?conten od for by p...in.iff hut wo o^.„'..t „coc,.t .ho doctrineZtlJ ':
-otion for th« po„,.|ry oould obli«o ,,l,,i„,iff to acoopt a„,"„.„o offJ^f

T

pro...... under p,.i„ „f having eont, to p„y if r„ft.il « tI'm W o" t.^d.- .ndant to bo in nearly „a h,...U „-i„ a^l^t the Kl' .Ion. Ae.Mpii I • w

day. nett nfW^duy of thi. judumonf, .ho defendant t» bo iu.pri«,„od in il.o

.n rev.,.o„ a«„|„.e defendant. We «ive plaintiff no u..ere.t-„o„e i^o^er.^
J ho judgnicnt m a« follows

;

v«o™i.

" Tho Court, etc. ... /
"

' j|t ^^
"(tonsiderinp that defnndnnt violited/ a. in charged. aeC. 123 of the Domi/'

which .ho plaintiff, under acct. 101), had right to «ie lor /

''Con-ideringthaeplaintira action waa well brought, ohd that be waa entitledto udgnient aa ha. been found, but for a larger amounl «.d no aZSai .«6,.„ch a, defendant tendered and the judgment ha. declared .ufflZr

^

D.t,oD.n eo... pr^nouneed again.t him by, tho judgment that he complain.

•;Cbn.idering,hat tho judgment complained oflrlrwwona In 1 deg«e;
Th,. Court doth, reviMog «,id judgmen ., rever« the Mme, i.nd procJdi«

to render .ho judgment that ought to have been render.d4n¥e p.,*^^do'Scondemn the defendant topayand .ati«fy to plaintiff a penalty ofj? a dly for
. th.r»y day. elap,«d after the delay prescribed to render an account, of hl^ ex-pcn.es under the p«,vi.ion.of the «.id JSIoctiona Act of 1874, to wit, «,« «im of

Col[ „V.1? y ^^; °^''f«"«'"»»'« <J«fl«»It found, with coet. i„ tfce SuperiorCourt of he action a. brought again.t .aid defendantin favor of wid plaintiff

Co'rf R
'• ^' ^"f^:?^ Plaintir.attornoy, and with coata'of thU

l^ T t^T '" ^^"''''* "' ^''^ '''«^"°° '« »« P"<J '!»''!> fiftwn days

SL.\ nL, '^^ •« default of which payment it i. ordered that the defen-dant .hallbe imprisoned .n^he common jail of this diafriot for thirty day., reckon-

Lid rt.?'"
"'"' "^' •*"'^"'' """^ «^"''' »"« P-y the debt "d «>e

T n B^ J X „ ^ Wwilgnient reversed. •

J,. B. Brom$eau and J. E. Hobidoux, for plaintiff. _—^ _ ,.^_„
Xocosfe GtofcwwAy «fe jBwa»«o«, fbr defendant. J^
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COUUT OK QIIKENH BKNCH, \680.

MONTRKAL, aUlDBbKMHKU, IHHO.

Cumn DomoN, C J., Momk, J.f Rammat, J., Chom, l^ Babt,*A.J.

Rfgina vn. Levi Abrnham: ">

Un.it !-I. (Dflrion. t; J %ni Vrmt, .1 . dlw ) Tint tlii> •»lorn»y f«ni>ral, or iolloltor ipinoral, m«y
4*l«||ato to eounM'l priMt-rulliii for ili« frown, lh« aiithiirltr »"»tnd la him unrt«r HMt.
at <it U-W Vict. Mp. W. to airiHit •» luUletoMtm tu IM laid iMfura lh« grsniliury Air ««r
l*lii olTi'ncM

_ 1 Thai enniila tor dlUkrvnt mUdfrnMiion of the Minp da** may Iw Joined In tli* lama
Indlclnwnt

S Wlirrt tlin»vld< nee ratalilUliiMl that lira dorndaiit nold two rallwa]()>aM<w, nood only
to earry ajMrlldutar iwr^in. aAd whloli lh« puroliawr could not um uxiM^t by committing
a IVaud on the Hallway ('um|iany and at tlio rUk of bohig at any momsnl qxiieiled n-on
tlMt train, thai then, waa uvldi>noa to no to tlio Jury on an Indlalnwut agaluat 4lia dotho*
dant fur obtaining moni<y by Ihlw prflenon.

Tho prwwnt oano oarao b iibro tlio Court on a Cuso R(>iiorT6d by the Chief
JuMtioo (luring the Sopteinbor (1880) Torm of tho Oo^irt of Qi^oon's Banoh,
•ittiag on tho CrowQ sldo, at Montreal.

The Beacrvcd Ciim was m follows :

—

At tho lust criminal Torin of tha turt ofQuoon's Bjnoh :»t Montnml, tho
di^fondunt, Lovi Abrahara-i, wis inlioteil for obtaining naonoy by falao protoaoee.

Tho indiotinont contain) 1 four dijttinot oount-i, an follows ;

"Tho Jurors for Our Lady The Quoon upon, thoir oath present thot Loyi
Abrahams, on tho 25th day of Soptouibcr, in the yoafof Our Lord 1880, at

thp City of Montreal, in the District "of Montro«| Uhkwfully, fruuiklontly and
knowii^ly by fatso prcU-ncos, did obtain ftttt <Mie Thomas Preddy, a certain

sum of money, to wit
: The sum of twenty dollars oun«noy, tho property of tho

said Thomas Preddy, with intent to d^aud ,

" And the'Jurors afores;iid, upon Aeir «ath aforesaid, further present, that

Levi "Abrahams, on tho 25th day of Septombor, in tho yeaV of Our Lord 1880,
at tho City of >lontrcal, iff the District of MontrcaV, unlawfully, fraudulently

and knowingly by falr<c protcncos, did obtain from one Japies Hcaton, a oortaio

sum of money, to wit : The sum of twcniy dollars currfBnc^the property of the
said James lleaton, with intent to defraud

;

" And the Jurors aforuaaid, upon their oath aforesaid, further'prcsent, that Le^
Abrahams, on tho, 25th day of September, in the year of Our Lord. laSO, at the

City of M'hitreal, in tho District of Montreal, unlawfully,, fraudulently and
knowingly by fhlse pretences, did obtain from one Thomas *Pr4ddy a certain sum
of money, to wit : Tho sum of ten dollars currency, the property of the said

Thomas Preddy, with intent to defraud

;

:': *. .
'

;

" And the Jurors aforesaid, upon their oath aforeallid, further present, that

Levi Abrahams, on the 25th day of September, io 'the year ofOur Lord 1880, at . • r

the City of Montreal, in tho District of Montreal, unlawfully, fraudulently and '

Icnowiogly by false pretences, did obtain from ode James Heaton a certain pum
of money, to wit : The sum of ten ddllars currency, the property of tho said

Jamm Heaton, with intent to defraud,"

-v^

(SigHd,) Sc^iLiXB & Bakhuav,
Clerk of the Crdion.

-.
-

,
^ ^ 5^

'
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KfRliia v(,

Abrahaiu,

I.

I direct that this indiotmont bo laid before tke Grand Jury
Moutrea), 6th October, 1880.

.1^0. LoBAiJOER, ^«om^ Genera!.

^<y J- A, MODSSEAU, Q.C.

mu ,.
0. p. Davidson, Q.C.

th«7„rr' T P"'''™""'"-y "'""'"'•tion oftho chaises before a magistrate, and
U^e .ndtctnient was presented to the Grand J«ry bj th^ only direction which ap-
peared on Its faqe, and which is signed :

^' C. LORANQER, Attomet/ General.

,
By

-
J. A. MonssEAu, Q.C.

_, ,, ,
C. P. Davidson, Q.C.

rhe defendant moved to quash the indictment on the following ground. •

/ 10. Because the defendant w:« changed with four distinct ofiFences of obtaininK"

'

^.wojeybyfalsepretenccs, which could notbe joined in thesam^^indictment:
^0 Because the indictment had been preferred, without any of the prelimin-

ary formalities required by Sect. 28 of the Act 32-33 Vict. Chap. 29 res-
pecting Procedure in Criminal matters, having ^en observed, and namely, that it
had not been preferred by the direction of the Attorney General or Solicitor Gen-
eral of the^province of Quebec, or ofa judge of this Court, or of anyjudge of the
Superior Court for Lower Canada having jurisdiction, and without any Dreliml-
nary investigation before a magistrate, and without the prosecutor having been
bound by recogn«ance to prosecute the defendant or give evidence against him,m without the delendant having been committed to stand his trial upon the said
.?!harge, or detained in custody, or bound over on recognizance to answer the said
Jinuictment.

i,?'Tu*'."°''"'"PP"'*''*''^*®*^»''*^ I™J««tedit, intimatingat the time
that as I had some doubts, principally on the second objection urged, I would
reserve the case, should the defendant be convicted.
The defendant was tried on the 26th of October last, and acquitted on the

first apJaeoond counts, but found guilty on the third and fourth counts, Jaid in
the mdiotraenti ' .

.i.^V'i?'""* f?*^""*^
"' *^° *"»' '*« '•»"*' <"» *••« 25th of September last,

the defendant sold to Thomas Preddy and James Heaton, two peraons leecnti;
arnved in the oountlry, a pass issued by "The Grand Ttunk Railway Com-

T^K'^^'uZt^'^r^' ""^ ""'• '"*•*""§ ^'^^ '^'^^' 0"«y and another totmel on " The Grand Trunk Railway," from Montreal to Port Huron, up to thedOth September now last past, and another pass issued b^ « The Chicago and
Grand Trunk Railway Co-npany " in favor of A. Carey andone, entitlL the
saidA. Carey and another to travel on "The Chicago and Grand Trttnk Rail-way from Port Huron to Chicago from date to 27th August, 1880, which last
PM8 was then out ofdate bjeffluxion of the time for which it^d been issued,
he, the defendant, representing to the said Preddy and Heaton that thes^
passes were valid, and would entitle them to be conveyed from Montreal to Ohi-y by "The Grand Trunk Railway " and by the « Chicago and Grand Trunk
Railway respectively, while it was proved that these'passes were of no value to
the said Preddy and Heaton, «« the first pass, which was not transfer,hl., ^^XA
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;/ only be used by A. Carey and another jioraon travelling with, him, and the time

- for uaing the- second pass had already expired. The price paid for the two
passes was twenty dollars, of which ten dollars wore of the monies of Thomas

.
Preddy and tbn dollars of the monies of Jaiucs Heaton, the whole amount,
however, being puii through Freddy.

The passes were not shown to Proddy and Ilciiton until after they had paid

'

the mdncy, and they were then informed thut one of'tljeni would have to pass t>y

the name of A. Carex, to which no objection was taken |~both Prpddy and Hea-
ton swore that they€id not understand wh^t this meant, until they^read the

condition that the passes were not transferable, after leiiving defendant's store.

i I reserved the sentence, and the defendant is now on bail to appear beftjre the

> Court ofQueen's Bench, on the appeal side, and also at the Criminal toim on^li^
24t h ofMarch next.

I now beg to submit, for the oijosidcrutioa of the Cpurt of Queen's Bench, the
following question^

:

.'

lo. Whether the Attorney GenJSral could delegate his authority, to direct

that the indictment in this case be laid before the Grand Jury, and whether the

direction as given on the indictment was sufficient to authorize the Grand Jury
to enquire into the oharges and report a true Bill

;

2o. Whether if the indictment was improperly laid before the Grand Jury it

should have been quashed on the motion made by the defendant

;

3o. Whether the several counts could properly be included in the indict-

^toei^t;
°

4o. Whether the rulings on the above questions are oorreot, and whether there

was sufficient evidence of false ^pretences to justify a conviction ' on the thild
'

and fourth counts of the indictment. '

Montreal, 30 October, 188».

"
, ^ A. A. DoRioN, ChififMtHce.

DoBiON, C.'' J. (diss.)—This is a reserved case on a conviction for obtaining
money by false pretences. .

" ' '

The indictment contained four counts. , ilk

By the first pount, the defendant was charged with having obtained by
false pretences on the 25th of September last (1880) J20 from one Thomas
Preddy :_by the second count, he was charged with having obtditted $20 from
one James Heaton:—by the third count, with having obtained $10 from >

Thomas Preddy, and by the fourth count, with having obtained |10 from Janes
-Heaton, each count ailing that the money was obtained by /fil^^jAiii^no^ oa
thesameday,—the 26th of September.

'^*'

Thia indictment was submitted to the Grand Jur^in the last Sept^nber term,

_ by the direction appearing on the face of the indictment, as follows

:

" I direct that this indictment be laid before the Grand Jury.

"Montreal, 6th October, 1880. M^' _ .

V * I,, O. LoBANaiB, AUy Oenmtk

• By J. A. MoussEAU, Q.C.

^ a P. DAyn>goif7Q.a"

Kegioanu
Abr»luuiiik

.11
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Sjgtaj^ lA true bill havinft been found by theCand Jury, the defoadant mored toquash the indiotuient

:

"™u w

.

,

1st. Because the defendant ^a. charRed, with four distinct offences of obtaining
money by false pretences, whio^, could not be joined in the same indictment

. ' *!.
^

.S"""'"
*''° indictment had been submitted to the Grand Jury without

A » J'''

'""""y «»"«?»»*'««> r«l'"^d by.seotion 28 oFthe Criminal Procedure
Act <.f 1869 (32-33 Vict. c. 29), having been observed.

This motion was sWported^y the affidavit of the defendant ^ho specia^^
gativ|d the observance^f any of the preliminaries required by the Act.

«i. \
''^"""'^

*"*"r'' ^ ""'•"'''' *''° *""° *** P'"*^**' intimating at the time
^hat I would reserve jhc questions raised, should the d^eudant be found guilty

.,
, \

Atlthe trial, the/defendant was found guilty on flie two last counts of the„^ Jpa'cttaent and not/guilty on the two firrit. / '>/
.

'^
\ The questions r^crved are : ;

1st. Whether the Xttorney General could delegate his authority to direct that
tl| indictment be lai^y before the Grand J urf, and whether the direction as
giten on the indictn^ent was sufficient io authorize the Grand Jury to
eaiBire into the ehargks and report v, tru^ bill." "

\ H ^hether, if theWfctment was imprSperly laid before the Grand Jury it
8h« aid have been quashed on the motion made by; the defendant.

.^:'^:^^^ ^^"^ ««™f«l counts could properly be included in the Ibdict-
ment. ,

'. "v ,
.

^ ;
- ^/:.-

1

• o ,

Jth. Whether the rulirigs 0.^ the nb<^vc questiW are correct, and #IJ6ther
there was sufficient evidence of false pretences tp justify a conviction on the

/
thud and fourth counts of the indl6tmeirt»

Jtwas proved, at th» trial, that Preildy and Heaton went, on the 25th of
Sei^ena,er h.8.^ to the defondanfs shop, Jn ^t. James Street, and that the dc-
lendant^sod them for $20, the;j^„g ^;o'eac|.. two railway passes, repre-
senling to them that they were validWr and #ould enable them to travel ^

by ^he Grand Trunk Raiiway. from Mo^il to Chicago. One of the passe.
wasiLssued by the Grand Trupk Railway 4, authorizing A. Carey and one,
to travel on the Grand Trunk from Montreal to Port Huron, and was tocxpig on the^30tb of September last. The other pass was issued by the Chicago'
i|n«l Grand Trunk Railway Co.; and authorised A. Carey and one to travel
on th^ir road from Port Huron to Chicago. This last pass had already ex-
pired before it Was,soia by the defendant. It was also proved that aftdr hiiv-

,
ing8o|d the passes, the defendant told Preddy ani Heaton, before they left
the sh»p, that one of them would have to take the name of Carey to which

^
no objection was made; Preddy and Heaton swoi^, however, that they did

'

\not>i^derstjnd the meaning of this until after leayin^ the shop, when ^hey
...looked at the passes and fotind they were not transferable j they then made in-

'

quines, and were informed the passes ' were valueless.

_
We are all of opinion that on this evidence the case was property left to the

Jury. The defendant sold tq the prosecutors two pas^ which they could not

-iumed ftuiof tiio «,«. Onrof these passes had actually eipired,' and, althougr~^
represented as a valid pass, was a useless piece of paper.

._ „! :^~,.^-^-

piece of paper.
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We are also all of%iaion that the four counts could bo joioed ia the same
. indictment.

. This sceras to admit of no difficulty, and from an early period up to the case
oCThe Queen vs. Castro,—known perhaps as the Tichborne case, reported in
tlie last October nurabef of the Law Reports, Appeal Cases, when the Judges
in appeal affirmed the verdict found by the jury, on two distinct counts of per-
jury committed on different occasions, and upheld the sentence of seven years
imprisonment for each offenee,^there is an unbCc.kcn ohairi of authorities and
precedents showifi},' that any number of misdemeanors of the same class mny*-
be included in different counts in the same indictment.

In 1789, Young and otherswero indicted on four different counts, for obtain-
ing money by different false pretences, and were conviote.1. On a writ of error,
Lord Kenyon, said :

'

" The fourth objection (which was that there should have been two indict-
" ments) would be well founded, 4f the* l^al judgment on each count was differ-

"ent; it would be like a miB^oinder in civil actions. But in this case tho
"judgment on all tlje counts iajBEe<l||jf the same, a misdemeanor is cbarged in
"each. 'f-

**™^ **

" Most probably, the chi^Hpp^^eant to meej; the same facts ; but if it

" were not so, I think they ftiafte jofiied in the same indictment."
Lord EUenborough said, in Rex vs. Jones (2 Campbell's lioports, 131) :

" It
"is the daily usage to receive evidence of several libels and of several assaults
" upon the s^e indictment, and here I see not the slightest objection to evi-
" dence olf various acts of fraud committed by the defendant in his office ofcom-
" roissary general, though ranged under different counts as distinct and sub-
" Rtai\tive misdemeanors."

]
'v'

In Reg. and Coippety and five other defendants (9 q! B. 321, 18^6) the
defendant Were chargecl with conspiracy in eight different counts, and found
guilty on sij. A motion in arrest ofjudgment was rejected.

In llcg. vs. liouglas, 1847 (13 Q. B. 42), the defendant was charged in one
indictment with thirty-seven offences of receiving presents from Indian princes.
He was convicted on nine counts, and sentenced to a term of imprisonment and
a fine on each of the nine <jount8 separately. A motion in arrest of judgment
was rejected. '. .,

'
^

In 1852, an indictment containing ^z counts for conspiracy and one for
obtaining money by false pretences was preferred against Joseph,.Caroline and
Jane Whitehouse. The Grand Jury returned a true bill against the three on the
six first counts, and against Caroline Whitehouse, alone, on the seventh count.
The counte varied as to the objects of. the conspiracies and false pretence*, and
also as to the persons defrauded Objection was taken to the indictment ; but
the objection was overruled. (6 Cox, ^8.)

There is also the case of Jones (6 Cox, 467) 'obai^ with obeahring'monej'
by false pretences from four different persons, on ^iffei^nt oooasions. . v
InReg.andStenBOnandHitohman (l2Cox,Ul)th^'defendant8werechMg«d

in eight different oonntB with obtaining money by false pretences from difipr.^ — ^ »^-——

»

w ngj »——<* M> ^fjfjf "*v^CT fill ^mn **

cut penons, ud tn oonspiraoy in a ninth count. Stenson wm foufadf

-:t

^^^m
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Abmuuni. gailty on every counit of obtiiining money by false prctcDocs except the first, .

and both defijndants, wore coq^icted- of tbe conspiracy charged ia the ninth
count. '

. ,. ,

'
i

See also Rog. vs. KerriJ|^9 Qoi, 440. Rog. v8.*Coo*per (1« Cox, 124).
-iLgrd Hare, P. U., 2 Vol. p, 'n4. 1 Bishop, Criminal ijroccdure, 8. 452.

Greaves in a note, a* p. C77 of 2 Russell on Cnihes, Ed." of 1865, speoking of
ai^inion attributc^^ Maulo, J., says, that' the tjasc was probably incorrectly.,
reported,' "as that ifety learned Judge Well knew that the general rale in
misdemeanors is that ai^y number of misdemeanors may be Included in th.e

Same indictment." ' \ \ ';'• <"

. In the case vX Castro, \dlf9ady referred to, B*ron Bwimwcll sai^ thjtt "no,,
question was ever sub^tWd to a Court of JuWice which oflfered less diffi-

Kvcn in oa«3s of fel^jf these i*apparently no rule to prevent ifiore than one
felony frou»eing cli|rged iA" the same indictment, althou|h this is seldom
*]lo>ed in practice, okkpt in oases provfded for by statute.

'

^

Rex vs. Kershaw, I Leiyin eiO'
;

the elder and Geo. Henley,; junior, 2 Moody & Rob-

Skburn, J., added,

distinct

" I am of the same

R^.'vB. Gpo. Henl

w inson254:^

In 'Reg. vs. Heywodk and ^Uiete (33 L. J. (M. 0.) 135) Aaron Polfeck said
*' It IS n9 objection iiJ^gpitfi df; la^that an indictment ol^ai^es fcal distinc
felonies in so many counts, &b

..opinion, &c."

It is therefore evident ti.at the obj^n,^ th« several counts could *not
be joined in Ac same indictment, is uufoun^ed.\. " •' -

The other two questions depend on the interpretaHon,to be given to section 28

'

bfl^ie Criminal Procedure Act of 1869, which provides that no bill of indict-
-ment.^ for any ofthe offences therein mentioned, including that ofobtaining money
and other property by false pretences, shall be prescYited to>» found by the
Grand Jury.unless certain proceedings have beqn adopted,^ or unless the indict-
ment for BAch ofience is; preferred 6y the direction of tJie Attorney or Solicitor
yeneralfor the Province, &c.,'.

, .
»

It is not contended tbat any of the other prtweedings required by this Act to'
authorize the Grand Jury to find a true bill have been observed, nor that the
Attorney or Solicitor Generahlias personally directed or authorised that- this
indictment be preferred before.the Grand Jury, bat it is oon^^ded that the two
Queen's Counsel who were authorized to represent the Crown in aU the oriminal
proceedings dunng Jhe term. Were also empowered m virtue of their general
authority to direct, as^oting fof the Attorney General, that an indictment be
preferred before the Grand Jury in any of the cases mentioned in seotion 28 of
the Statute of 186d, and especially ^ tbe case ofa charge foVobtaining money% false pretences. -

I have the misfortone of dissenting from the majority of the Court upon thia
question, and as my dissent is of pome importance to the defendant, who ia
thereby enabled^to obtain a further ez^minatioii of bis oase, I till endeavour to
g»pmiB thftgroundB ofmy diMeoti^
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The question ia Bimply vhether the authority conferred by the statutory pro-

TJuon now under consideration is one that can only Ifi exercised hy the -Attor-

ney -or Solicitor. General personally, or >rheth«r it is one which they > can

del^ate to &ny person authorised ta.repre8cnt the Crown in proceedings hefor^

the Criminal Courts of the Province, ,"
,

? '

The Q|bj(!ct of this j>royision is well inJIbated by thelitle ofthe'lmperial Act,

22 and SSfVict. o. 17 : " Aa Act to prevent vexatious indictments* in certain

" misdeiQeanors "—and more fiilly explained by Archbold-r-Criminal Pleading,

*p.4ofltihjd. > ^

Theso safeguar.ds a^ijist unjust prosecutions were introduced here In 18^1,

by the 2-lth Vict. o. 10,'.whioh is a transcript of the Imperial Statute. ' <

There was before thik last Statute, " An Act to make bettor provision for

"the punishment of frauds by trustees, &o." (22 Vict. c. 2, 1868), which con-

tained the following provision: * ^ t

Sect. 13. 'ii N^ pr90cedin'g for an offenciai included in the first section, but Aot

" included in -toy other section df this Ac^, shall be commenced jvKiiout the

" sanction of Her Majesty's Attorney General, or^ if the office iMvaoatk without.

*.| the sanction of Her Majesty's Solicitor General." ;. : «

Th^ offence here referred to was a.«fraud by a bailee, wnich, by the^t s^C-

^n of the Act, was, n^ade a misdemeanor.

This provision requiring the authority of the Attorney General, or, io o^of •

vacancy in the ^office, that of .the Solicitor General, was incorponited in th«,

eh. 92<of the Consolldatod Statutes of Canada, sect^ 64, and remained.hi force ^"^

until 1869, wBen, by .section 81 of the Laropny Act (32-3^ Victjl «. 21), it

was altered so as to require tha authorization of the Attorney General w ^tir jC

oitor General instead of that.of ihe Attorney 6eneral,>find in^ase^ofVaoa^byja ^^

the office,,,thi^ of the. Solicitor"^^oeral. "... ,
' > ' ','«-*

There is also a provision in ^hd Act^'respeetbg .offcnce8\rela*ting td tbe'coin '^

*

(^32-33 Vict, ch.- 18j sect. >?-),. directing that it shalfilbt b^ lawful fqp any;
J

pdrsod to proceed for any such last mant^one d penalty without ^hd^^ionsent of the ^
Attorney General.. The SolieitosGbheral ifaot here i|ientidned. ' , . .

All these provisions are in Wri materid. They are for thM'pjOiebtioh and
liberty ofthe subject, and afi sudh musi be construed liberalfy^In t^ sense^most

conducive to ibe attainment of/the object they h'avje in view. J*^ , » \

Before the repeal of the ^/V io. o. 2 it 'wQ,uld hav6' been impod^ble to hol^ , •

'that the Attoriiey General. Bid the right to delate- his authority ,in matters

within die A^t, iu^presence/of a pcQvision which BJ>, dearly indicated that tlje

authority should proceed from him personally aodfroiii no other, except in th? ^
.

case ofvacancy of th6 office, when the Solicitor General povtd aet in bi»^d.' . 7

In thjB case of Wilkes ^1 Bunows 2527) the question was mo^ tfhelhisr th^ • >

Solicitor General could prefer an bformation in his own name, v^n the office of

Attorney General was ^icant, and this question was considered of sufficient'im- ;<

portanoe that Ijord Mansfield, on rendering the judgment, openly glared that^
^

if he wa» Attorney Giineral he would at once allow a writ of error to bring the

ease before the tibuqfe of I<orde, and yet there was no Statute directipg thit an

BeKinaff.
AbratMBM

H'

1

>*—.

information shoaid be preferred l)y the Attorney Genentl, it was » tHen majtter

of praotioe, and the qoestion was decided as one df prerogative. ^ -<

^L "^fZ--

''Li£
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*'

I,

Among the ruleBfor the^inte^pojUtion of Statutes given by Dwarris, p. 767. i.
.

he fojowng:.. Where an Act of Parliament gives authority f oqe j^rson U-
'

\"JZlei'"
*™ •«10ded; and. Bpeeial power i. ever to bV 8triotI>

~~
\ Another rule is that a delegated authority oannot bo re-delegated. Dele-
9^ta poteata$ non pote$t delegari.

'

.

*J" '^lT **^ " ^"^"° °^**' mt\,OTmA t9 appoint a deputy, it has been held
tha^such a deputy,.unle88 specially ftuthori«od by statute,' could only discharge
mm.ktcr.al dut.ciMnd not the jAlicial functions appertaining to the office. '< A
^^

Magistrate, aa Lord CawJen remarked in Enrich and Corrington (19 Hdwell
Stat* trials 1063), cat. have no assistant nor deputy to execute any.part of hu
enaploymcnt. The right is pehonal to himself, and,a trust that he can no more
deljp.^ to another than a Justice of the ^eace can transfer his commission

"toh.80|crk.
. fl ,

A delegated authority oah be exeeited only by the person to whom it >«
given, for ^he ooDfidenoe, being personal, cannot be assigned to a Btrangor fPaloT
on Agency\ 175). ** ^ '

i.V/?{r
"''*.''*""' "''^""""' "'*"

('"J'" PaleyonSumn^ary Convictions,

- de ut "V
""""*"""' "®°"'' ""'^' '*"' • J"**^'"'*' '*^°«' "^"'«'' "PP^i^t i

« '^?^\Ta T*!*!'/.".
""* " J"*^'"'*' **? ™in«te""l ", whether the justice,

are ent.tM toWahhold their assent, if they think fit, or whether they can be
i compelled by m^ndamua or rule to do the act in question." Weightman, J,1a
btttverton vs. Ashburton (4 Ellis & Blackburn 531).

Applying that t^tin the present case (audit is not an unreasonable applica-

'

> t.on of It, for the .ythority conferred on the Attorney General by the StatuteM of the same chanuiter as that exercised by the Magistrate when he commits .
^rson-aecused of « offence in order that an indictment be submitted to theGrand Jury j-it is alW the same as that which is conferred on the Judges of ^

the Superior Courts by the same clause of the Statute), it is clear that the ^ower
conferred by the Statute on the Attorney General is a discretionary powerVand
therefore a judicial, as contradlstinguidied from a ministerial or pure^||^l

I««f«»« of* Lyon vs. Jerome (26 Wendell 485) Senator Verplank. in render:
iDg the Judgment, made the following-remarks, which are perfectly applicable tothe present case

:

J ry ""»'"' mi

"In all cases of delegated authority (said the learned Judge), where thedelegauon mdicates any personal trust or confidence reposed in' the ^t'i^ndspeciaUy where such personal trust b implied by making the exercisTand
apphcation^f the power auBjectto the judgment or diseroU^-of the a^ntor

« n^Sl^'K^^^''""^?'''
^"^•' *•»*" "^ purely .personal authoritierinel

be added, ^m an e«ly peri^^four law, this.rulo has been laid down «i to

ZTJr'^'f "'^"^'J^
executors, trostees and attomies, Ac.. &c.,.„d

m^erndecisions have extended theprindpletolessformalappoin^mei^te of ^4t

1 »&m: Bow much moreitrongfy, then,mM

7 i:

^
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"" the re^on of the rule apply to the delegation ofauthority by the $tate, to its

" high publCc oficen made with tfte lolemnity of a Ugi$lative Act t The &i»-
"guage of the Statute, a$ well ai the nature of the tru9t itself, thowi that thi$
" it anauthority conjided to thejitilgment and ditcretion of thecommiuionert,
"for the impartial discharge ofwh^ch they are responsible to the state."

It is the judgment of the Attorney Qenerat or of the Solioitor General wh ioh
is to determine whether or not a ohargo of any of the offences ment ioned in the
Act, is vexatious or not^ ai)4 whether an indictment ought to be laid before the
Grand Jury, and not.that of the person whoise duty it is to represent the Crowo
in criminal proceedings, whether such a person be a Queen's Counsel or sim-
ply a Olorit of the Crown or Cleric of the Peace; fo^ these officers are also

^authorised to represent the Crown in criminal proceedings in the a^tseDoe^of
any other representative of the Attorney General,

No distinction ean be made,, and if ii Queen's Counsel representing thol
Crown iu a Criminal Court has the right to direct that indictments. fof obtain
ing money by falae pretence*, &o., bo preferred to the Grand Jury, simply
because he represents the Attorney General for the prosecution of CHnitial
cases before the Court, the aamo right cannot be contc^lBd to othei teprisenta-
tives of the Attorney General in every distijiot of the Province.

JuSge Blackburn in the case of the Que^tn vs. Bray:, (9 G,V, ^17)* said :—
" As a matter of discretion a^ of practice in these cases, I have>ofu?ed to
" interfere, directing the parti#to go before a 'Magistrate,, where th«/dcpasi-
" tions of th^-mtnesses would bp taken."

When we fiud\^at this eminent Judnio, in'oonstruing this statute accord-
ing to its true spirity refused to exercise his disorotioo in the matter, we may
wollisay that it oould\ never have l^oh'tha intention of the h\T th^t 8^oh a
discretion might be exeroised^by all those ,to whom the Attorney or the Soli-

citor General might expressly or impliedly delegate his^uthority.

It is, however, contended that (the practice has always\een for the Crown pnv
secutors to e^eroiae this authority j and, secondly, that d»^r Statute does not
require the direction or authbrization to be in writing, i^Ajile the Imperial
Act does require it. * -

* \ "

As to the practice which is invoked, I cannot say how lor^ it may have
'

existed. I have enquired as to precedents, and I found that the question had
never been raised, except once, before me, in the pase pf the Queen vs. Qroth'*,
in September, 1879, where, as in the present ease, I declared that, rf the defen-
dant was convicted, I would reserve the point, 4nd, as he was acquitted, the
opinion of this Court was not obtained*

Whatever may hiive been Ihe practice, in Ue absence bf^^liy judicial sanc-
tion, such practice, it contrary to the statute, wopld i^e abusi*. antl could
not supersede a positive law. ^ i-^t^

' W
With regard to the difference betweenr the Canadian Statutii^nd the Im-

'

perial one, it consbts in this, that the words in writing have beetf d»6pped in
the Procedure Act t)f 1869. These wprds were not in the 22 Vict,, o. 2,
nor in the Consolidated Statute, c. 92, scot. 64, yet it cannot fee con(«ndcd^that

^ mi^ ttowjtotutfl8,^tha-flmnd Jury or the Clttk of tliu Cfuwiij-thfWght

It«Ctnftft,
AbnUiMB*.

%»

^M"
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Abrahama,

r-

office the iadiotmonts are submitted to the Qrand Jury, mi^t havQ reoeired
oral testinnoDj of the conMnt or authority of the Attorney or Solioitor Ooneral,
for the simple reaaon that aM OBsontial proooodings \n a Coart of Record must be
in writing. Those words were uaneceasary, and, as such, wore left put in the

re-enactment of the Criminal laws made in 1869. This difposes of the argu
ment, that, aa the direction from tbe Attorney Ooneral is not reqtiired ,to be in

writing, his representatives who conduct the Crown business may certify that
they are directed by him to prefer the indictment, and that it is what has been
done in the present paso ; but, wore it true that the consent or authority of the
Attorney GcB«ral need not bo in writing, I found no autb^ority to show that
the mere ^aration of the prosecuting counsel would be evidence of their

having obtained his consent. The authority has been deni# by the affidavit of
the defendant. That this was the proper course was shown by- the oase of
the Queen vs. Heane (9 Cox, 433). This denial made it incumbent on the pn>-

picution to 6stabli8h the authprityuDdeji which the proooeding|i were taken, and
this has not been done. "

The question submitted is simply whether the prosecuting counsel could, as the
delegites of tho'Attorney General, authoriztWhis prosecution.

I hold that they could not, and that th« indictment was not properly laid before
the. Grand Jury.

I admit that I have not been able to find any precedent in the English books,
^but I do not think there is a single instance to be found where, in England, this

authority has been exercised for or on behalf of the Attorney General or Solici-

tor Genera)-, and tlis rather confirms me in the view 1 take of this oase.

Another^question arises : Does this want of authority in submitting an in-

dictmeni to a Grand Jnry, affect their general jiirisdiction so as to annul their

presentment of a true bill against the' defendant ?

On this pojnt we have the case of Davis (9 Gox, in the note at pi *432)—
There Cromplon, J., in 1861, quashed one count of an indictment Which had
not been preceded by the preliminary formalities required by the Vexatious •

Proceedings Aei. We buve also the oase of Fuidge (^ Cox, 430) where the Court,
on a reserved case, s6t aside the verdict, because one of the couiOrof the indict-

meht had not been authorised as required by the Act. ;*

This point was raised in thti ^ase of Heane, and, although the deciiiton turned
upon another point, the Judges sitting in that case do not appear to have ez'

pressed a doqbt about it, and one of the rulings at the head of the report is,

'•' ^<^|l.<|i> indictment found by a Grand Jury not having jurisdiction may be
*'*"*^M «t any stage, at the instance of the defendant, oven after plea."

case of KnowMen (9 Cox, 483)—the point, although raised; was not
tuse the Court held that the formalities |iad been observed. In the
remarks, Biackbura, J., said

:.

'< p>a bill of indictment was impio-
^' perly peferred, and found, it may be that ihe^p^rtf convenrdut cottrse, when
« the facfc was^ discovered, would b^ to apply to ' the Court h^kg^ the trial to

" quadi it, and I think the Court would haVe jurisdiction to quiUh \i, or any part
" of the indictment as to which the Stattite was not ooipplied with."

4Chfrlast4«w»oi^4bi8-poiBiifrthai'^f^3teg> ya. Bell (IfrCc
« tse the defendant's counsel cited the case of Fuidge.
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•
,

Smith, J, Mid : ."that is an authority that, in the preaont atate of tho pro-
.

ccedtDga, I might qaaah tho counts I think not justified by the rocoani:
siliioes.

V

..
^*".'°"'

l'"^''*''^'
"*^^ P'«««nti>npr«««.ion isthatthatwolMt counts are

not within tho term, of tho reoogni.ances. Uuioss Mr. M.-tcaifo can satisfy.
' •

me that the Act 30-31 Vict. c. 35, sect.l (this Act authorises the add- .

**<J"\f'T''.
""""'"^ *'" «"«•"»» oharge to avoid the difficulty whi^ occurred

"^ ^' tn * uidgo Br case), apphes, they must bo quashed}"

"thet."^""^"^
quite agree to that; unless it does, we cannot support

The authority of Puidge was here recogniKod as welJ by the Court ••' ty the
the Counsel for tho Crown. ,

'
.

'' °

. „ '?
*i' FTl^ '"^ *•"« ^«<^«»«nt hiifiowed the course Imnctioned'in

Jfingland. He has moved to qqash tho indictment.
Ijm of opinion, that, according to the

' precedent/roferred to, th'^o motibn
should have been granted, and the verdict sjjould now be set aside.' ' ; -«

Caoss, J., concurred in the above reasons of dissent
I Kaiisat.J. (forthe majorhfof the Court) .-Tile prisoner was indiote<U
fert)btaming money under false pretences. There wer« four counts in the indiot-

rr-'-'^^^on *i*""'"^
•^®' **"" """^y of Thoma. Freddy; the second Tor

'

Jbtainwg 120 the money of James Heaton ; the third for obtaining $10, the ^boney of said Freddy, and the fourth for obtaining 110, the money of said ^
T? L .1 , r "*" "«"«'•'*«» by a magistrate, no>l was any one '

«bder bond to prosecute, but the bill was placed before the Qraid Jury with •

the following direction

:

: r
,

' "

W I direct that this indictmept be laid before the Grand Jury
Montreal, 6th October, J88Q.*' . /

•

"
'. .:', (Signed) li. O. LoRAsain, Attorne], GeneraO

''' J. A. MobssiAiT, Q.O.
'

fp^ .
'^.

,

.

,
^- P- Davidson, Q.c. :The prisoner by his counsel moved to quash flie indictment because four dis.

tinct^flFences ofobtaining money by false pretences were laid in the indictment
and.teoause the indictment was not laid before the GrantJury hy iiimtia^ of

'

the Attorney General This motio^ was rejected and the defendant wMfond '

guilty\ on the 3rd ani 4:th counts,
t

•» wuna

The learned Chief Justice' reserved four questiong^for tho flonsideiiiibn of
this Uourt,' namely

:

"
,

• l«t WhethertheAttoniey GeneialooulddelegatehUauthoritytoorderabiU
'

to be laid before the Grand,Jury;
2nd. ^W be could not, whether the bill could be qtta8,hed on motion;
3rd. Whether the four counts could be included in one indictmont;
4th. Whether lender the evidence there w«re fal« pretences.

* ^

' Onthepartof theprisonerit was urged, that tbedirection of the Attorney

' ^y
'

"'*
!h* " '^' ''^'^ "^""^*' '"^h^rity the Grand Juf^W ho

RMtaan.
AbnihuH.

m

^.•;*

">» -a iV

•>
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•fllMTt. prU)ncr ooulJ be triad. IIo argu«'i that tho power f^iven to the Attornoj (leae-
r«l woa ofi^judiolo! oharaotor, a« when ho ouJorca a nolle proMrqui, or iMWordod
hia>i< for » ^rit of ci;rdr.

Tho cxtromi novelty ofthoM vurioun protentioni otelfld them wfth an liUcr-

"

eat, which, on;|«aiuinutlffniI thinit, thcir.iuorita wiU not austain. Tho wordaof
,

the Htalutftard/thoM
: >''-e^r|n|c«.fho indiotiuont for mioh oifonoo ia proforrod by

tho, direction ^©ftyeilfijflfey Genoml or Solicitor General for the Province
eto." ^

f

~
'

'

'

This difpoHJtion aceniit to have boon borrowed from the Imp, St. 22 & 23 VIo.
0. 17, Sect. 1, which, howovor,i« not m prccim;ly th« Kune term a : "% the
dirrction or wlfh the wmct m «.nV/»y of a Judge, &o., or of Her Mi.jesty'i

.
Attorney Or Solicitor Ocnorul for Kn}»hind, ke." :

The rcacrvcd case doos nc.t cm template any .difficulty na to tl^e form of the
delogarion, if tho Attorney (}..nerul had "tho powt)r to delegate at all Nor do I
consider that under our piaetico there ccmldbe any serious q««rito» on thia
point. For tho laat twonty-five years at least the wh.do busLnean of tho criminal
Courts has bicn carried on by counwi. not always Qucon'l counHel, on letters
nusH.vo signed by tho law clerk, under tllo instructions of tho AVtornoy Qcneral
So far as I kuow,'theso authorizations have never been produced save on one
ocoasion, and none arc of record in tho Crown office. I think, therefore, that
Buch powers as the Attorney (ioncral can delegate are properly exorcised by
counsel on th^ir professional responsibility.

It appears to mO that this enactment is purely directory, and that it in no way
affects^thc indictment. At different times rules have boon made to brovont
mi^hcious and vexatipus prosecutions for misdomouno'urs, but I do not know of a
case on any of the old Statutes whore they have been so interpreted as to
deluer a guilty party after conviction^ or oven to set aside an information
. There is aoase on the3 and 4 W. & .M., which was passed tooompol complain,
ants in certain cases to give security for costs; whcro the information had
been faled without giving this security, the process was sot aside, but not tho
information. R. vs. The Mayor and Aldermen of Hartford, Sal. 37(5.
We have thi^oe cases reported on the Vexatious Indictments Act in Englaad •

.^l.decided with\n a few weeks of each other. Tlw first case, is that of the
Queen against fuidge; In that case, which was decided on tho 23rd Janu-
ary, 18C4, the eoiiviction was quashed because leave as required by 22nd & 23rd
Victoria cap. 17, section 1, had not been granted for the second count A week
later a similar application was made in tho Queen and Hoane, and rejected
ostensibly for the reason that the qucstionj where there was doubt, should bo'

'

examined by aCourt of Error. Ontliefirst of June, 1864,the case of Knowldoii
and others against the Queen «amo up in error, and there Jt was decided that
the Statute was directory. There can bo no doubt that, this^a departure from
the decision in the Queen 'and Fuidge, and one can hardly escape from tho con-
clusion that the change of view of the Court had commenced from the time of

pw"! «^ ?""*" "^"'"'^ ^'°"*- '* "
"
'^*"™ ^ *'"' ™""g 0° t^e oW Statute

ofW & ftl as I haye already shown, in tto case of Knowldea and the Queen.
Cockbiim . . J .

,
gaJd ; » Ar - ^ - - - ^ *Lft-rcgarda the firat^quostion, whether the oonditionTC^

'
.'X.
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quired by the 22nd and 23rd Viet, m . oonditioo preliminary to the pre-entloR
to and andlnR of the indictment by the Grand Jury, mu,t appear on the face
of the rec*d,.it appears to me that it ir not ife<»e««,ry. Ft in true that, in general
whatOTer la neoeaaary toKWejufiwliction muiit appoaiNon the face ftf the record'
but that rule u aubjeet to the qunlifiootion pointed out by my brother Blaok-
boru during the argument. Here it in not a condiUoh attached to the juriadio

plied with the Grand Jury are aoiiied of the matter, and the offence need only bo
atated in the indictment, in the uauahform. Nothing oould be more inconvenient
than that masters of this description ahould be stated on the record, for it would
follow that they might be put In. issue, and then it would be necessary in evert'
oaae wilhm the Act, to try the question before the petty Jury, whether the accuj
had been committed or bound over to answer the subject of the indictment.
That could not have been the intention of tfe« Lcgisl.iture. No doubt there ought
to be in some way enough evidenoe to satiaftr the Grand Jury that the oondi

"

tion of the Statute has been complied with, but when that is done, the Grand
Jury exercise the saine}uriHdiotion as they exorcised before the Act. Where the
parties and the proscomor have been bound over to prefer the indictment the
accused niust be aware of the fact, or, if he has any doubt, the fact may on
enquiry, be readily ascertained. Supposing a proseeutibn to have been impropirlv
instituted and a deception practised on the officers of the Court as fo the preKm!
inary conditions having been,complied with, there can bo no doubt that rcfrcsf
can be h;.d in w.me way ; whether by application to the Judge, bofoio «l,o trial
to quash the ind.ct.nent, pr whether, when it comes to the party's Icnowlcdgo at
a later period by some other proceeding, it is not necessary riow to .decide It
18 enough to say that redress can be obUined in some way. I think therefore
that, with reterenoe to the Brst question, the argument of the defendant fails.

'

Proinpton, J said:-- The officer of the Court has every commitment sent
t^bxin^ and he knows whether there has been a committal qr not in each case

> Thtojigh his office the indictment must pass on i> way to the Grand Jury and
Itw very much like a direction to him to take care that an indictment shall not be
presented to the Grand Jury until the condition of the Statute is complied with

"

.
Blackburn. J. said :-.' T|.e Vexatious Indictments Act " puts, as a condition,

that,b«fore any bill ofmaiotment for any ofthe offences specified shall be presented
to or found by the Grand Ju-y, certain things shall be done. It does notalter the

'

nature of the offences or tbegepierBl jurisdiction of the Grand Jury. If the thing
required constituted any part ofthe offence, then they would be a matter oftrial be^
fore the petty jury

; but that is tiot so-they are only a condition, put on the
general juiisdiction of the Grand Jury to find a bill of indictment in the cases
^jHJoified. It 18 precisely the same as the case of vexations criminal informations
Jt has never been the practice to aver in a criminal information that leave has
been Obtained to prefer it, but the mode of plMing remains the same as at
eommon law before the 4 and 5 Will, and M. passed." Shee, J., said —" The

'

I^latnre must be taken to know the mode in which indictments are usually
pwfwred> uJ that they pMs thmugU the hands of the officers of the Oonrtto
the Grand Jury. I think that the Statute is nothing more than .a direction to

R«ttm?i.
AbraliMia.
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thoM offloon^ take oaro that no bill Nhall U pnarated to.tha Grand Jury ua.
IcM the requliiitiona of tho atatuto liavo boon complied with. I think the U.
gialature might havo had in viow tho 4 and ft Will, and M., for tho Act of 22 and
23 Viot. oontomplatoa thd Nanio cvii«." 1 think tliiit if it oanio to the Icnowledxn
of the Coiirlttthat a bill of indiotniont hnd boon found without tho re«|uinition

hnfinn bi5cn comiiHed with, it might bo treated aa a nullity, and aa if it had
not been fonadfind that tho (?ouri mighl qunHh it."

In tho Inat remark of Mr. JuHtiooaiico aa well aa in what prccedoK, I cordially
concur

;
but it ia ono thing to aay a bill may be «junHlied in tho disorotioD of the

Court before trial, and quite another to aay that after verdict U'lhould be Hot
•aide. -^

Siuee this laat oaao, f havo neon nothing which should change tho inference
to be drawn from the contrant of the coho ju«t mentioned and that of the«i
W. FuJcTge.

It M not, however, necawory to oonnidcr thia point further, for the pretenaioo
of the Crown in the preacnt case i», that tho bill fraa laid before the Grand Jury
by the direction ofthe Attorney General Hignifled in the Ordinary mode. We hart
then only to enquire Whether tho Attorney (Jenoral can delogato his authority or
rather whether he can employ counaol to cpnvey his direction. The words of the
Statute are Erst to be considered. In them we find no justifloation for the
prisonor's pretension, fhe indictment is to bo laid before tho Grand Jury 6y
(he tUreriion of tho Attorney General. It is not cimy to conceive why these
words should bo tortured into an obligation on the part of the Attorney General
to give this direction in each case under his own hand. The inconvenience of
loying down such a rule appears to me to be as evident as its illegality. By
comparing our Act with tho Act from which it was copied, and which I have
already mentioned, it is evident that there is a distinction to be observed. In
England the prosecution is laid by the direction or the consent in writing of the
Attorney General, while here, where tho practice is totally different, owing to
the fact of there being always an authorized p.o»ocu.,o», it was only necessary to
say, by the direction of tho Attorney General, and no writing is required. To
add a condition to a restrictive Statute of this m.rt borrowed from another l^is-
lation, less the condition, is a totally unsoienliao proceeding.

It has been argued that the directipn^of the Attorney Generiil is a judicial
act, and that thoreforfrit cannot be delegated. I can hardly fancy any act, that
u not i pure formality, being less judicial in its character. He simply permits
a piSfleouMon to be commenced wittjfct tbo formoUiy of a commitment.
'But, it has been likened to, filing a nolle prosequi. Tho illustrAtion is not

conclusive. The Attorney General rarely files a nolle prosequi, in person, in
Enghind.^ The usual form was to issue h« fiat, because there was no one
occupying the position to which we have attached the title of "Crown Proaeou-
tor." Here, no such formality has been practised, for thirty years at all events,
if ever. On one occasion, when I re^jresented the Attorney General in this Dis-
trict, the question of my authority to enter.a nolle pro»equi for the Attorney

lP^"*"^
'"s'rMncd, and I produced nearly a hundred instances of jha itiseon-

Uniunce oi proceedings certified predMly asio thb oase. The priding Judge
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th«i, overrolod bin f^Mcr dvoUion und dllowtd Iho dlwontinuanw to itMid
Thin prsotiee h.N bemi followed by ovory perm.n who Um n,pre«,nt«d lh« Attw-

,
ney (ienoriil. ,„d bm. Ueii „ai.utiuu«| by ovwy Jii^««J|m> biui b«ld ^he orimiDal
term, in Noiitrva), for many yotri, * '

The «tr«iig««t part of tbo ttrKument if tho attempt to make the granting of tli«
flat a judicial act. It bapp«n« that tbo Attorney O.mcral'i. aomotimeii the
oounMl for tho Crown, and sometime, for tho priaoaer. If tbe aot bo judicial
wo ah6uld have the Attorney (Joncral aotinR aa a Juj, ^inMtruclion and couo^
aol for «n« of the parti.», «» anomaly in legal prooeodinga. - In tho eaae of Re*.
Y- HowlandH nnd otliorH, in which tbo Attorney Gc9^»Unpoared «.,oou„«,I for
tho defendant Green, wo find that the ^^ft>>proM,q,0lWJ^ed by the uounaal
for tbo Crown, with tho aaBont of tlio Attornoy <fpSi^Hkflat, then is noT
eaaential. I proaume. too, that if tbo Attorney <iOp^lkdicted it wouM
bo poMible for tho (Jtpwn to file a «<'^«i^ro««ou^^HS^|i>ial» could nol
Bign tbe a/e« pMe«««i«» , „4 • .# M^?*^ -

A similar argument wan attempted to bo drawn from tho Writ pf Etm ido not think it bettor founded than the illustration I bavo juat referred to Tht^
Writ of Error waa at ono time iwucd under the band of tho Sovereign and It
wta auppoaed to be granted ex grutid. Granting tbo fi|it could hardly 'then b«
conaidorcd a judicial act; afterwarda the fiat Waa granted by tho Attornat

- General. This wua an innovaU'on by prootioo ^nd not by any statutory altera,
tion ofthe law. ./

'
>

Tho 0080 of Oaatro v. Murroy (32 Law Thnca N. S., p. 676) does not ia the
least degree tend to auaUin tho view that the ,H)Wer to grunt a fiat for a Writ of
Error cannot be delegated. It eatablishoa, on tbe contrary, that it' ia due, on.
proper oauae being ahown, in miademoanors ex debito jtutitim. Tho case of
Dunlop and tho Queen in our own Courts wiis cited. I conceive that that case
can "hardly bo considered (ta an authoritative ono. The Attorney General waa
in England, aqd the office of Solicitor General was vacant. If, then, the ruifa
of the Court was sustiinablo in law, ther^ would have been no availabk)powe^P
authorlio the emanation of the fiat. This is ogdlpst reason. See remarks of
Wilmot, J., in tho oa«o of Wilkes, to which I shall later have occasion to refer r
It seems tome all these cases necessarily range themsclvea under the well-known '

rule that powers that are not judicially conforrad^n a public officer may be deleu
gated. (Paley on Summary Convictions and the oases there cited, p. 57.) It is very
dangerous to draw conclusions from general statements to bo found in liand-books
however carefully such works may be prepared, and this dadger is augmented when
those rules are to be applied in countries for which tl^eso books were not written
and where a practice somewhat different from that of England prevails, owing to'
some cause or another. However, in Arobbold's Crim. PI. 4 Pr., the d«>trine
18 cautiously laid down, and there we find no sudh pretention as that urged on .

behalf oCthe prisoner. He sayg
:

«' A nolle prosequi to stay proceedings upbnaa
indictmeht or.mformation may l)<i entered at the insUnce either ofthe prosecutor
or the defendant bj, leave of the Attorney General. Ac:" " H..t, ^n . noli. _
jMK,.«j» cannot be entereiT^thout the authority of (he Attorney General

Abrahana.
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Another illuBtration might be taken from an laformation. You find every-
where that it may bo filed by the Attorney General or by the Solicitor General.
But Wilkes case goes further than this. Lord Mansfield, in referring to Hcale's
case, said

:
" The counsel did very right, as between the'King's Law Officers, to

overrule Sergeant llcale." This was only between the Attorney General and
the Sergeant. In support of this view I would spwiially direct attention to the
opinion of Mr. Justice Wilmot in the case of Wilkes and the Queen, pp/326

• and 327. This agrees perfectly with the prinioiples of disaveu in oui* civil

Courts, and it may tairly be assumetl that, on no other principles, could the repre-
sentation of the oli^ be carried on. Nor is there any serious danger of abuse.
In addition to the protection afiFo»ded by professtonal organization, the whole
lf)roocedings of the advocate are public, and particularly so when it isan advocate
ap'^aring under a general power from -the Attorney General, whose position is

as #^11 known as the existerice'of the Court itself. During the absence of the
Attorney Generjjl in England, of which I have already spoken, and there being.

.
no Solicitor, the Governor General communioiated directly with me on two occa-
sions, respecting criminal matters, and one of these occasions, it so happened,
referred to the discontinuance of thirteen or fourteen indictments in capital
felonies. "

Our position would be- a strange one indeed, if wo were prevented, by the
formularies of text-books, frpm making our practice bend to our requirements.
Surely, we have as much, right to mould it by usage, as they had in England
since the time of Queen Anne. What has grown up since that, is change, it is

not common law. Why should these changes of custom be unchangeable here ?
Such is not the doctrine in England. Prom the case of Wilkes, already cited
I would quotfi strfit/um of oneof the most unimaginative and most safe ofEng-
lish Judges. Mr. Justice Wilmot said : 'i A course of precedents and judicial
proceedings in Courts of Justice make the law ; it would be endless to cite oases
upon it. A cpuVse of practice for a few years has been held to control an Act
of Parliament." The case of Bewdley Corporation, in the 12th Queen Anne 1

P.Williams, 207.,^^ .

'

In the dissent of the learned Chief Justice, it was said that' the test of whe-
ther an act was ministerial or judicial was whether the party charged could be
compelled to act. I.think that is a very imperft«t test. A Magistrate may be
compelled to hear a complaint, still the act of hearing is judicial. The best
test, if there be any possibility of laying down a precise rule,, is whether the
party charged should hear both parties. ""But I don't pretend that this is con-
clusive, so as to be anr all-embracing rule. It has also been said that a dele-

gated power cannot be re-del^ated. This is true, but not where the first

delegation is bjr the Crown*; for most of the acts of the Crown are performed by
delegation. For instance the Clerk of Appeals can name a deputy, but the
deputy oaiinot name a deputy. No one ever heard that the Attorney General
could not act by deputy. - , v -r ^
Witkr^ard to the third point there seems now to be no difficulty. In this

country it has not been the habit to put prisoners on trial for two offences on
-one indictment either in misdenne^norB or ia feloaiaa- Tn 1gnpl.'»i.< it «pjr>«.nf to
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,,^ Otherwise, and two or more misdemeanors are flrequently charged in the same
' indictment. There are some oases in which evidence has heen taken on several

offences, and a few in which double penalties have been inOicted. When we
come to felonies it seems that, strictly speaking, an indictment is not bad inlaw.

'

because it sets up nabre than one felony in different counts.
If the rfjc^wm of James, L. J., in the case of;Ca8tro and the Queen (14 Cox,

446) is intended, to express this and no more, iiji^ay be .easily defended ; but if
we are to understand that the learned Judge meant, that 'any person may be
tried, convicted and sentenc^ for two or ntoto separate felonies set forth in the
same indictment, except where allo#ed by J^tatuto, and'tb«^t this would be good

'

m law, then I must be permitted to say that I have f<^hj| no authority for sucTi
a doctrine. ',,

'
^;

When we are told that whether or not the prosMutor shall be put to l^is
election is within the discretion of, the Judge, nothing more is meant than this
that It is discretionary with him to decide whether the counts set up distinct

,
ftlonies, or are only variations-fTt^e narrative of one transiiction. In other ^
words, the multiplication of counts in aji indictment' for felony is to avoid the -

failure of justice owing to variations, and not with the object of allowing the
Judge m his discretion to try a prisoner at once for the murder ofA at MikEnd «

on one day and for the murder qfB a^ Laohine a week later. Of course it is no
ground for demurrer or for motign t6 arrest the judgment, and so we find the
rule laid down thus ttirefully by Chitty (Cr. Law 252-3). ^« In case of felony
no naore than one diq^inct offence or criminal ti^nsaction at one time should
regularly be-charged upon the prisoner in one iadictment, &o. But thisisonly

"

matter of prudence and discretion- which it rests with the Judge to exercise
Form point oflaw, there is. no objection to the insertion of several distinct
felonies of the same degree, though committed at different times, in the same
indiclment against the same offender, &c." But when we come to the instances
given by Chitty, the counts joined are various statements of. the same iransac-
tion. ;

-
. '^^

,

••.*
, ,

The Commissioners on Criminal law, in their fifth report, submit an Article

oil *^' " ''"' " ^^ indictment may contain'^veral counts in respect
of different offences

;
but the Court may, in its discretion, put the prosecutor

to his election as towhich of them he will proceed upon at the trial." This report
was made in 1849, just after the passing of the 11 and 12 Vict. c. 66. In anote

'

'

the Commissioners add :^".It is the pr^tice, however, ofJudges, which Ly
becoruidered equivalent to a general law on the subject, 4o %it a trial where
the mdict|iM5nt charges more felonies than one, to a single felSny, allowing the
pro8ecutor,where he is capable of electing, the right of fleeting for,which of

'

those chaiged he wiU proceed." The 11 and 12 Vict:, o. 46, sect. 3. pjovjdes .

for adding a count for receiving to the count for larceny, or the reverse 7 "And '

H^hereas according to the present practice of courtfi of Criminal jurisdiction it is

'

not permitted in an indictment forstealing property to adda,oount for reoeivi6g
the same property knowing it to have been stolen, or in an indiotmeiit forreceiv!
ing Stolen property knowing it to have been stolen, to add a count for stealine
thfl aaiB&propwtypanajuariw^ihtflrely often defeated i B6 it enacted, in every

^

B«||lii«vf.
Abraluuni.
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indictment for feloniously stealing property 1t shall be lawful tp add a count for
'

feloniously receiving the samfiproperti/" mi vice versa. And "the proseoutor
shall not'be put to his eleotiDn, but it shall be lawful for the jury who qhall try
the same,, to find a,verdict of guilty, either of stealing the property, or pf reoeiv-

. ing it knowing it to be stolen.".
"

It is true the fiction of its being nierely a practice, subject to the discretion
of theJiidge, is still keptjip in the preamble.to thisTjection, and therefore it has
beferi reiw'esented that the effedt of this enactment was only to prevent the pro-

secutor being put to his election (see the note of the Commissioner's on Cr. Lnvt
already quoted); Ijogonious as this iiggdstion is, it is hardly satisfactory, for

the section s&ya.'Htahal^e lawfal to add a count for receiving the same pro-
peril/." It would seem, >hen, that before that time it was not lawful to put the
twoooantfl even for the same property. But if we turn to Jthe Statutes which
permit three embezzlements or three larcenies, comniitted within the space of
six months, to be included in the saipe indictitaent, we.sce that 90 lich argument

^
can be drawn from their terms. They run ihvft :

" It shall hH lawful to charge in
the indictment, and j>rocee(2 against the offender for any distinct acts of embez-
zlement, "&c.,\"Mp«ca;c«;rftB^fArce,'4 andsoon. It is obvious tbatiftheLegisU-
ture had thought th&t it was lawful to charge any number of distinct acts ofembez-
zlement or larceAyin one indictment, this enactment never .would htivebeen
passed in such afpirin, and certainly would not have been persisted in. Somebody
would likely have discovered that the enactment was 4 rcEftriction, and not an
extension ofthe prosecutor's j^wrer to - indict. It is therefore manifestly inct^'

rect, at all events since the firstibf these Acts-^the 7 and S^jSeo. lY—to 6a^
' without reservation bf any kind, that any number of felonies ma/ be oh|iiged«in

the sanie indictment, for no more than thlree einbfezzlement's could be sib changed
and now no more than ijhree larcenies can be so charged, however 'the common
lawutood.^

• Why -there should be any distinction b^bWeen tjie great misdemeanours and
felonies it is difficult to understand; but the law is so established conclasively

by t|ie case of Castro. Having said that it is lawful, I may as welLadd I do not?

think the practice a desirable due, and I'have only spoken of the law as to felo-

nies, in the fear that, from the very gftnetal' terms in which the Lord Justice
Jatoes had .alluded to the subject, it mipit fee supposed that the law permitted
the jndictment, trial ai^d sentence of a person for twb or more distinct felonies at

the same time. As Tundcrstand the law, it stands thus :

'

(I) Generally any number of felonies may be charged in separate ooan& of
one indictment. - ^

• (2) If it appears to thejudge that these counts Or tttiy of them refer to more
than one transaction, it is:his duty to compel the prosec utor to elect on which
charge he will proceed, except inthecases where by St'atutetwoor three distinct

felonies may be charged. '
-

^
(3) That it would be unlawful to prooeed on an indictment for embezzlement

or larceny to try more than thr^e' distinct acts of embeulement or larceny, and
to take more than three verdicts and impose as many penalties. ./

(4) That in no other felonj, except embe«lement-of
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unla^ul to t^ "by one indictment more'than one felony, resnlting from differ
ent trinsaotions, and to take more than one verdict and impose more than bno
sentence. ^ _

^
I am therefore againsJt^be. defendanton the third point.'^'^''

On the fourth point it Appears that one of the tickets was a pass to an indivi-

„ dual named and another. The other ticket waa overdue on the face of it It
4oe8 not ecem to me that this afcts the case, so far as thi,. Court is Concerned.
The vcusedwas charged with obtaining two certain sums by false prete»es.
It was for theJurytosay vHietherthe money ha*been obtained by false^o-
tences. The pass and ticket,were obviously not then good to carry Reddy and
Heatofa to Chicago, so we cannol; say there was no evide^e to go to the Jury. It is
possibte that under the facts, te stated, there was^m for the J»ry to have

,
arrived at a ^co^clusron favorable to the prisoner ; but that is a point on which
they are the judges, and, in my opinion, the best judges. I am theffore
agamst he prisoner on the /ourth point, an^, consequently, I am of opinion
the <5pnviction should be maintained.

*^

Monk and Baby, JJ., concurred. ' >; Q
The judgment is as A)llows :—

; s ,
'

"

•^ After having heard counsel, &c.
*

. . ^ , iv ^
nit fe«»8idered and adjudgedandfinallydetermilfeVfl'eCburtiiow here

pursuant to the^Jatute in that behalf, that an entry bejide in the «lrd to
theeffect that, ,rt theopmionof the Court, the proceedings had and taken in the
said Court ^t: Montreal are .regular; that the ruling of Arf Judge presiding
in the^said Court of Queen's Bench is corr^t, and that # reason hath been
aligned by and on behalf.f the .'aid. Levi Abrahams, sufficient toset aTdeTh;
conviction on the mdictmebi in this cause. ^ # .

„ffl"^*J'

therefore ordered that the said' conviction be and the same is hereby
:
affirmed, and that it do stand in full fdirce ;nd effect.

'
* ™°y

"(Sir A.A. Dorion, Chie(/u8tic6, and Mr Justice Cross di^nting:)" "

C. P. Davidson, Q. C, for the Crown. '

.'

'

fonvietion affirmed.

Keller, for the defendant."

—'—»—*•—1— *
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fi"tl»7«entoi,«»onntofthepri*o^ir

"""'••«"*'*»**^"**'«P*«»»tW out ofth.

IT̂ :1l ^-^ "J'r^.j""^^."
'^*'*^'' "fflinat an official

r^OBoperHsent. upon $20j
assignee, to

lie real estate ofanidBolTtot was sold .

• ^\ ...



'w'T'rS*

Mi SUPERIOR COURT, 1880. 'f X

ChaoTetoT*. fo' *he benefit of his orediton. The amount sued for is allied to bfe due
Er*iite«(,usi. ^^j^, ^^^ j^g of «ho Insolvent Act, and under the previous statutes creating>

I^uilding and jury fund, and giving the sheriff a right of Action in such oases.

The defendant pleads the general issue, and also another plea sotting up that

time was given to the purchaser to pay, nfiWi tfi^eqgsent OT.the creditors, and
,

that the assignee has not received the proceeds of the satSpifhiob.was a sale en

^ bloc of the moveable and immoveablo property, and sjuoh a sale is not ^ithin-the
meaning of the Act. As to the facts, there is an admission' thatthe^ale w^ a

^ sale en bloc by the ionsent of-creditors for $36,000, included in which was the
real estate of the value of $20,"000; that;th«lSMm8 of payment wereBeferred ^

as pleaded; that the defend;^dt has ri^ceived the first payment, and out df it
*

y^^ has declared a dividenet^ and retained nothing, and got nothing for the jary
fiind. Upofr these factsllshall give judgment for the plaintigy-..-,-:,.,^ ""---^

"'

1st. Whether it was a sale en'Alocot not can make no difference if thence
,of the real estate be certain. 2nd. A^ to the deferred terms ofpayment, that could
only and at the utmost give a mere temporary defence to the aStion quant it

^riaent
; and, 3rd. Whether the d^endant hpn retained the ifloney St not, he is

liable just the same. m '

The janguageofthe Act is: "one per centum upon all moneys prooeediiig from
" the sale by an assignee, under the, provisions of this Act, of aqy immoveable
" properly in the Province of Quebec, shall he retained by the assignee out of
«' such moneys, anc shall by such a88i|nce " be paid over to the Sheriff, etc., etd.

. The asMgnee admits he^as violated his duty by not retaining the amount, as he
was ordered, to do by this statute, an(| as he certainly could have done out of
the first paymenfc,jy ^^

/^

"

w

There is no doubt that the section I have just cited referred to all sales by
the assignee under the provisions of this statute; and vith respect to sales en
bhc special provision is made by section 38 ; and it is there provided that no
such sale shall affecty diminish, impair, or postpone the payntenf of any
mortgage^or privileged claim. The creditors have the power to order

^,.-4his mode of proceeding for the benefit of the estate ;. but that is surely no
reason why the public sh ould sniffer. The plaintiff is entitled to recover

one per cent, on the ascertained proceeds of the rewl estate ; and, though the

effect of deferred payments, if the fact warranted it, and if it was asked, might

be a temporary suspension of the right of Station, I must, as the case stands,

give judgment for the amount demanded^ " ^

JRo&ic2oux, for the plaintiff. . ,;^

*

^ Marmaster, Hall & Qi eenshields, ht Aei^nAmt. f;

(J.K.)

'^\

-"^

* '

\i^%> J*-..

_ '.V :»/.•- -. •- '••-» 'ir '
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Of Tlli

LOWER Canada j^tt^jsT;"

^1 ^ '. I

' COMIILID By

V^x

1-

:
Uepe„.,e„,o„ her fathtr for Spo t „ i\"''*''*=''

^^*"' '^ «»>« be iot

, .^, the Province, will be ordJJZZ'^^^. , i7
''"''^•"'^ ^^^^ent w.Uun» Leg.o, and S.„,p,„n. ,,l.riS,l „?' Jt ''^ *''*' *''?"'*- (^^egge vs.Aery «K o*UA«.r,« .._ ,-,/« £so™aX ^3"^ ^"^* ^^ ^'•> --

.< ., „ " " =- " TUTOI..

v.. CWooln,, 0. Of li

'";"'"'"'. »"ll«S.d .n, his |,M„„. („„<^T

_
-

;;

.8,™,,,,, ,- ,-,* I.../;,;.:-
'•: :,••: •^•-

,.

—

• -=;s5::.:rrJ^;/sfs•^-r

:—Tlie rM«n«.Hr called on to- crfre ui^'lhT.
'

' -•"^.

er-ven .0 him ,h«t the property wil" T^f^ ' '""" ^^^-^'r be

^ (I<?rranlt vs. De.j,rdi„s, 8.
//"" ^ «'"1 fo"" en«>"S<. to.p.iy.,uch claim.

.—ritfe KICOISTRATIQN. :r "* 't

RKVOCAto?RK:-F,rf<SAt.B . *
• ' >

"

'

.Adjcdicataibb:-I%i,Hasb. •* " V ^ /' ' ,-'

vADVANCM:-^^rfe B*i,k,NaAcT »*\ - '
'

ALmNAm,OBMOAT,0),;-»-^,fcPB,^„„„--
'

,
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1i

AfptAt!—An, HM^ro?* n'^Urt^ment of ifie C. 0. iiii.lcr

(Uwile v«. Th|,Cor^ol-iition iif the Towii«lil

"
. :—Whej:^;ftn, iiivol^'li»3|m'rt'ly fiViiiestid^of cosfl

tren'^ynl rule;i»*iiiitiirbed. (Mi>iilBi|,tti)i«ert

' " . r-^.i^^i«' ^^^TKNT 'Anjfcgif 1875. ;^., 1

:—A B^iity {J '"<> '^i?'^';"'
tlie.i:;irci(il Cii

h

a

* ;> 1 p;;

pif

y .-

.

° PAOB

JOO of the Municipal Code. *
of Stolcf, Q. 11) .^

he juilKiiiPiil will not, aa a

Liiiid WlllinnH, r|p|ioiido

«!5

fntlal

^|jii9tHidl

^Stfe Co , uj{|s*^|

L'fiLri'Spotidcn

llAH^^pt k>l'CU put

«^f .'U .IV, tlie ailijciilinui

, teSgi^ndont, Q« p^,.,„.

us a generftl fnl(t|l

flsnrt^and where a jiidg--
''

^ lOfl^' be condemned to

>|ietel'6d frpni was based

nt, and the St. Ann>*B

Ju»idlAifti^ffTa)e,,c«i(,ji| 6e*1JiVl|^ making \\. (O'K^en^;
;

\j^^4^1ant/(l|l^^pMiM^lt>ap|^W^!r^^ "^l.:^!..^..:,... HJ-f-iU^I

:-Whl

-" ?—tlJ*

m.

%'

li^druifsionj^^ijiih^ judici«|$oreKtra>]|iidictat,(rannot be divided|:SQ|i

dij6, i|mke proof1^^ part theftbfagl»in/jtt|be party malfiu(r such adnlis- i
'

I; (SadVcfet al^apijellants, afld Depif eiJ: ux , respondents, Q^. B.)...... 308

li'M^ apjftoiniiedjfor tlie d^triet InWlii^h he residea, doe* notrloge

^|i^i%;bjiil'(ri»i such distrlsflt by red|dvi»|^(lii3 resiSence into another ','

Hand beiO|$iihppoin1ted asaitWititffl^'^^at diatri«l (L« Com-

'

'jj|H%lflfa(u'CI<em,in d^ Per des La/irfihtides vs. ^iJtjiltBier, y. 0.).... ;.....

B\ILLBDB Dlf^roMJ^il-rt'jifc RKoisitK^.'rj^N. '^ ,. - V
.'•.'.

<f.' f

JBAJiKiNa'AcT^—irfi^-.liru^ecution under the, forjhiakinga^wlifuliy false and deceptive

sL' ret«ri(i,^tV <)iWstion* as to wlicthqr <SerUiin iienia. in the return had been >,

^im(^oj(ierlj$t jcla$:i<ied Nvot^ not on» of^aw bft of fact, and the failure, there-

in foi^,^ Ifeiive it to the^U'j; makes if the (/(ity oKliie Court of Q. B., on a

^a^rv^(S9se,t,o((ua3h the verdict^ (Regina-v.<i. HIncks,Q. B) :.r.....jLnS

.
^a'y n :—^'b|it]|i4>t)y lawfufly make advances under the, on the security of sha^s

' >' in itj^^^rpolratt^d' ti'ading company, and 8>11 su6ti sfiares (m default of <

1
:

nB-pM'j|li«nt Of the advances^, on gii^fng 30 days' notice to that eflfect.

' nV ^^dae^e|t al. vp. La &tnque Jacques Cartier, S. C.)... • 13S

SoND8,j)aymdjjt^:—'Fiie SA^ltT.
,1

JBhokbr:—Ina^it l>y a,',to recoVler damages ngoinat his ownciistomer, fpralleg^I

braKli of contract made through him','his authoriij[;jtojqakft.the^ contract
.k- may be proved-by 'oral ievidence, but the piiw>lftise a^d re-saje cannot be

sp'prqyed, when the value exceeds $50^ (Treii^ohia«i appellaat, knd^Mt:

'^

', .Le,nnan, respondent, Q. B.)

:Bini>i>iMO AMD JoRT foso'i^^ViJe Insolvent A
^DILDINO SOCUTT :-rW« PhOMlSSOBT NoTB.

.—Vide Ultra ViRSs!

:—A, not .specially authorizei

305

u

-W

1875.

its Charter to make a negotias

,
promissory dote, iuay lawfully make such a note ai^i actcnowledgme

of indebtedn<Mb and, itl the absence of,any plea specially denyiiig rucH

indjBfa^oesOi^VK society will be condemned to pay the note. (La Soci6t6

—de-Construciion-a^ finnaHft, appellant and La Banque Nationftle^Jea^
pondeat, Q.-B ) ....J. ..^....'. •• , -X... 22i
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W»iTAx:->^V<.UtTB*Vi,,M

^ i«^t|.e pJaiStiff/bTt wlSrZSr'^ 1™"" »"•"""« "^ «ooda pledged/

fcX - P""y- <Th. ?J««oL .nsH^^! ?„^n
'" ""?"'• "'" »*»• bind the com-

;^4U-E.en i^f!.e shares or ill who L" k '.?t
"""""• "'«P»»de->t. Q- B.)

^ ^ ^«J duced without hL r„ow ,r„f. ."""""k
^^""' ""^ «''""""'"' *•"•* ">

Ing knowledge of thlt fIc^did ?'. '" v""""''
^*' '' ""' "f'" «»"«!-

;

r.

.
botfi as solicitor nn^slmreroide" '''"'"'"' ""'' '"""^ »" -ctlvc par.

^ #-«'«willbeliabIeto,„yre 1^^
. '

^^^«de by the Dir.ct„rr(Oo \
"" ""' """'^ "^""^ ">' '""> <« «'-5^ ««

'\ . • 8cri,i til was a 2/1? i ^ i !f 'r'"""^'
'** ""* '^«"''"'' 'bat the snb-

V^ «»«^ B.J...!. :;!!'. ."':.5l;'''' »*"°''**' ^'""o" Uo,ppany, respond-

:-A per8on4hd has subaqribid'lot onri,"^Vi^^^^
• "*

patent, but whose ttttrneU It h.^^^^ i .
^ 'ncorporated by letters

»ubs,ribed.«neriro^^^^^^
'" '"^ Pa'ent, and >1w,™«.^,,

«

^ - whonem«o9k part iSaS r .1
''""^ *' incorporated, and"--

calls. (Rascony, a ,ne,U»^^^'^
corporation, is not liable for

«Sponde«t, Q j;'j"'''"''J''P»'^d
La Compaguie de Navigation Union.

' ;., . ofaM„ntrealfirn.8,hJecu;lr^^^"^^ -

.

^as accepted by ti.e firm in 2^7^^' ,"'.""' P""'"P'''^»d the order

the railway statfon L^t^ tii^ ^'^'"^ ""^ «"'"'^ ''"'«' 1««^««d af

of action oS^dt Mo:r LV'To '"r'
'"'° '"'' ""^ '"'^"^ ">« "g"'

"

" :-Whet. good's Je« "old" e VeSTtK'f"'; ^V!^"""'''
«• ^>- »

sample, by a traveUinir crerk J h ' . """' ""^ Kamouraska, by ,

the latter'^resirg in Mo t" thrru"":'
'"'J'*" '"^ ""» "PP'"'*' "^

:—When a subscription tcJ the canitni i,<t/^i"'^e"'""."-'
".

• 9

having iu head office i. tfc ^U i^ of S^^IMIT"'*^ '''''""''^

: domiciled in another disb*6iS3&^^^ •

^ otlwr district the ennJSBPl?^'''^«^°^.*"^'^2^l''''* slock in such

, t f^ondentjQ.B.)..,..?!,.,...;.. /* ^ "r "PP*"*""* "»"Thom8s,%i( ^
^'Sw.

COB>OBATIOIt:-Fl^ALtS.
•••••••. ...,,............,,.

^ ^
Costs :-lVrf8PBAtfnoK.

" — ^ -—
^

,* , .^

"
^"^«s:n?±rr;sjs*^r^'"'-''-^ -

133

iV',

/•

1.^'.

'(«' M

"^0

A

#r"

except in such cas^s as ai

Jyin the discretion of tV^Co^t'^ ^3-
^''^

^* S^'J
fl^Wded for by statute. /McOUm- ft.^^ • "

*^**

-" *^,

J
' -v

.'^'': it'i^ ^T ^'
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20«

fk9m
(rhnn, appollnnt, and the 8t. Ann'i Miilunl ,Biiil(lfng Hocictj, et nl, r«*

«po»nJenn, ,Q. B.) ,.., „.. / v ^les
C<MTt;— r'tt/* Api'Ial. ,

Court or R(vii«-.»-Th& (|c|)uirt reqttired oji evrry lp<((<ript!c)o in review cannot lie

<iidht|«cn«ed with by. consent of (larliejkMLaferriAre tb. The Mutual Fire

Ina. tJo, of the County of Hertiiler^clTofR.).:...-. ,

. " " •' :—A Jujgme^lt diamisstng tknprtfplion A la Jormt cannot be revised by the

Court of Reviowr, (mAMitMcripUun for reviBion of llie flpul judgment in

- the caae, wlijciMfdflces no intntion of -tlie prior Judgment. (Tlie MobffSal

aifdj3tt;>#«PirForwHrding Co, vg. DicksiiMt, 0^ of R/).. , 2il»

CcB*Toii:-*4T.fe AcTi(« MN Dkhiitiition, ,, ^
DAllAOgn:^r»'fa SALK^ \ ^^

. .
'

'
"

' . : —Where a writ of iittachinvnt before judgment is improviue^^ly iOed out,

the party wliose eifecta arosmr.ed has a rigtit to recover damagce. In tlie

_ at>»ene« of proof of malice on ilie part of tlie [lergoii suing Out the writi ^ ^-

noDiinal dnmMges and costs of tlio iowest cia«a of tlio Huperior Court wilt"^
be awarded. Artd wliere it is evident tha^ the party suing oj|)t the writ

has acted maiicfbusly, exemplary or vindictivo damages will be awarded'.

• ',(l'crry vs. Pell, and Watson vs. Tliomson and E.Conlra.S. C.) 12»

DtiLAV TO Plbad:— r»Vfe Practicb.
^ „

DKLEOA'tiuN OK Pavmknt :—A, may be accepfeoi^iilioul novntion^f the priot hypo- -

thecary rights of iho creditor acceptinKi niid in that case • subsequent

release by him of such rights ou a portion of tlie property hypothec^d
will n«) alToctsMch rights on the rejiiainder of llie pro|ierty. (*« Middle- ^ j,,-

mm, \»9'., And Jackson it Co., collocated, aod Leduc, conteathng, C of R.)..' 33.

DAtiT:— I'l/'" Pkkscription.
*' ;—All who participate in an offence or «/«(mj otienco are Jointly ami

srvcrally liable lor the loss or injury ri'dultlng therefrom, and, therefore,

» persons who Imve wrongfully cut and carried away wood which did not

belong 10 tiiem iire jointly and severally liable to the owner for the value

thereof. (Lalutide et al.,^,a]r)«llantB,and Uelanger, resiioudcnt, Q.4}) 9<>

Depot :~ I'lVf EviOB.NCtfT '
- •

^

Distraction i>b frais :—Where dhti-aeiion is prayed for in a pleading, the ttttofneytra'/

litem acquires a personal right to the co^ts in the event of the success of

his client, and this right cannot be.defoiiUtd by any agreement between
- his client and the adverse party, or by payment of. the costs to bis clieat.

V And where a suit is terminated by a trannacfion between plaintiff and

% defendant, instei^d of by a judgment, and tlio arrangement ujipcars to the

Court to hav6 beeii intended to defraud the plaintiff's atton;ey of lijs

i>
' costs, the Coutt will give effuctio the' ^rf/nsacti'on and ^low the acJLioii to

be£di8continueQ)^j(onditionally on payment of costs Of suit bydefendant

, to plaintiff's atlorners. (Montrait, appellant, and Williams, respondent,

• Q. B.) *.. :. :........:. ,..,.... ; 144

DoHiKioii Elkotions Act on 1864 :—The detailed^tatement requififid by Sec. 123 of the

Act must include the personal expenses of the caiididates as defined by

125 of the Act. (Terriault vs. Ducbarme, G. of It.) ^. .320

-Tb^^^urt may, \n itiitiiscretion, reduce the amonnt oC pe/lalty imposed

e, for not delivering a detailcftlstateni^nt'i^cOiiiif&iriiity to

Ihelaw.- (IJ^!)«^;^J.w.Ti^..i.T;i;..V.;v.T^^^^^^ , ..„.. 320

okIT'IOII f^-i^ onerous, is'^n theT^ttature of a e^e, and therefore^uch a deed made •

^ ;' notarially in^tfovcmbeF, 1^6, but not countersigned, and Tollowed by

' I"

y

"
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Jo«*r,o« -A r«,i,i«,ion of. de«i .uoh « the .bor.;obUlm,d fW,m i^e do,u« with> out Ifgaf consideration an.l by fhiud ami ,toL will be iet«.irf« Tn ^-A un.ver.al donation |„ „„.f,uet mZ bA conlrad oT^",/

/»i.Atr:-Where « OankJIraw* •draft /or iii'^'a^io^i'lirb^n^^^^^^^^
'

on Hccouat thereof to tho y-rson fro.n wl.onr tfte Bank reS H 'Sfianno^ B« k cannot recover ftun. ,H.6j.uter U.iak the jLoIn L ..kki

t

K»«Jt'*Ti:— JV.fepjucTOB. «

"

.

."""*" —••.•"••••••••••

fiv,nK.NO« :-TUe ^gagoment b, . Railway Company of a' Cm Engineer, for carrying
,

OHitbecon«truc,.on of tl.o Railway, i« a commerdal matt;- anHa^^^
• ir^^ilir"' "' :^''"' '"'"»%

=
*"d^H„y modification of .TeagrefnleRriir^-*«.mj^^,.a |„ .^e g„,f>^. ^ ^ anllll; «. h

Uurentikn Rai'^l^y Co„.p,.„y, ,e.,.onde.u Q^' . .'I

*'^J"'"*"*'
•""*

— Ki,fe PiifecillPTION. \,
"" *'

' '"l!'!r%
""""*" ^ '"^^"' ''^ "'"' i««'tin>«i,"«pcr8oj, who hat ceaaed

" tobeate4h»ment««r^«eutor,*Qd
ia thereroVTi.o a party to the bZecannot legally ..r-e admission. „mde-.bv l.im.el wC '«cZ'

'

i rrri ''V"'7"'''*'''''''-V»n<lDe^J«rdiL.re*ponde„t, te; ^ ,00--A reliortof k.,^rt, ,s no bar to the a.iq..,tio„ of evidence genent winthe c«.e. (.seotl ,t al.. «ppell«.u«, and Pay.tte, res,M,ndent Q°bT r4I
.

.-The puymen o» a i^m. excoedi..g>,o and an acknowledgitot thaTaVl' prev.0.^ an^nr. .f i„t„ea-.t ^ere ,«id, cannot b« p oved by trb"
- ev.d.„ce, although each instafment of interest i,L leL than ^ n'

. amount. (Montchumps ct al. v.. I'orra., S. U.) .

' ^ "
„„:-Tl^ placing,, hor.e in cl«.rge.of a per,.,;. ,„ be p„8;;;;;:di; "n'oVa rf^o;
'

«

„ ^t """ "^ r""^ '^' """"^""^ <'^""'' «'»• «•"» «' value exceeds Z)and the„„..„ ,)« the d,fe,Mant in bucI. a caae, that he Wd «ceived2'

Sivld ".? «"^7"r "^ "'-"'--'' ^' ^-X to the plaiutiffTlnottUivided. ^Johuson \a> Lpngltn. 0. C i"
' ""' •*

«v.D,««,:-jv^ere .he oviOenro e,tJibli^hed I,.;,. 4ie dejondant gold two railwaypas es, good o.My t.. curry 4 ,Hir|gulflr' persoll, and which thrpurcLser-
at ?

"
l"7r"' ''" «"'"">"'!.# fr.»«d on the Railway ComJ^ny and

*.XO«fno.NBlI,AToll(K:'-»i./<;PlU0.lkK. '^' '"
SxKcuToii :l-A-o, has as/iff, t to" dHJn^

prefefence to tlie.9i>e«

j ' (Atchambauli vs. Tlie
' ^

'V B.co^>:.,

KxpfckTB) ftepott(M~Vi(ie BVIOEKOB

30

^ I

, 'ft,

' ,v

.*f.

293

<323

of nron?y payable under Hflifo policy, in
.e 10 whom I lie, same is bequeathed.
iS-Oo., and Archambault, wi en cause,

231.

,

F..8« Pa.™^ :_The md^tment for obtaining money or d^.er'pfporty under false"4
. ^"?, 'T^ '^ •'«'^ !M? '"W with the consent oV the Attorner

' '"', " ''?' •''wn "wm-Troiii^ TFglVS- « the, name of the

r

"""

I*.

#%
? ^ '^
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« term at ^hiob th«

ft) .^........; 33t

Ovnernl Uy ilm t'rown CoiinMl
'

iiMlictintqt t« |)rf«cnt«i]. (Iti

Palhi I'MTMOia:— K»>}r KviiiRXCB.

FoRCCLOIllll '.— Viih pHAyOriCM.

FoRoiHT :— IVh DjiArr

Fhavd:— Ki<fa Hali.

" :—On« oT,lbe p«rii« t^i* JUmuUtrd und (himlulfnl dwd of Mie •nd wli«
pRrtlci(Mili>d In tli« fVai^cnnnot drmand llie revucAtiotTof «h« deejh ^rea
itiTHinAt him who fifik Wiihod tu conHUiuwitto iIm fr*ii|||^|riHMHkia|.
l«nt, ami 0»refta,,.re«t'oniJen,t, Q. n ) 4^ff^^!^!^^^^....iS$f(

OvktA$rn.~A letter of, b/kn «£<tnt of » Unner, to the effect that in cOa«ld«r«tioii
of tlie party to'^h«ip the letter U addreajgiLMdoniing a ifbte for f2 (MO

!|^".

in thfotof

the cittnt

Tor Inle

ally, wit

ttmt the

appellant,

• Vidf Btrkk'

he will retain/*^ hi* hXnde the aurplu* funda, to
ri«in|{ from'tho^ali)!! of golejleaiher, then coming in

nmiHilactdlfej-iiibiiidliifl^oo atich agent, venon-
ceptance, and is al^o supinding natwitbst«ndiag

of 12,000. (BeatUr,

• ««••«#•••••# tj^tftt.

I

!»•

Srsed is ttyr $2,200, ttistc^d

a, reipondent, Q. B ).

llvi'OTB«jO»:-'The BfgWtratlon ^of a,'within thirty jlayg preceding the iniolrency of
• ; the delHur is without eWkt; tlic claim, however,' should be ctfllocatedy

under the circumstance^; as an ardlnnry claim.
. (/n r« Pwyer, Io«., and'

Fabre, assignee, and McttifroD, eoutcstaot, S. 0.) Jf.,. 174

° Indwtmmt:— Vi* WmiPh«tino«.'' ''^.' * .
*

" :—In an, leveral countsjbarjirlngmisdemeRndH of the wroe olMt may b« v;

' ins'"^e'^'*«K'n»^«-A|hlmin«,8.B.)...,..., ...,,:.. „.... ZH

iHSOLviNT Act or 187.'» :-i>When an nsjignra sells real estate, without declaring a
i(roit de sjniioi/eniiet^ in favOT of #n adjoining proiiorty,.Aad the owner of
such adjoining property sues the purchager in 'li||pect of such droit de

^' ..
* mitoi/enneU, the piirchfl8ei>hag.H riglit^^ to slft^thdllssignee emgaA^ii,

"1 (Stfewarl, appellStnl, and Farmer, n-ipondent, Qv B.^.j,.^,.,.. .7i,.i.. , 79.
u ,t u ;—Tl^jB Domi liun-ParHani^Bt ha^ij^tjirer tp'^tft^e atray.thtTight of ap^al

,to the Supreme Coort am^ P. C«pbcy''feiiPncd to d#by the 40th Vie.
ch 41, section 28. (Cnsbing, api^mnt, and Dupuy, respondent, P. O.)-.. Ibt

•i- « " :_Whfre an alleged sale ia ejH*nj|ly simulated, and tlie transaction i« .,

I^lly Qpe of pledging of Uie mote^i|h^'iB»") to Iwve l^een sold ratheft^

'

"tha:i).a vj()table qale of them, ttlpP^wlli 1^ set«^ .(ClSabi'n^||f

,*y:
p.**!).. M4^>4p|iellantt and Dupuy, responddivt, r. w«; v—^»'** t">

:— TiA Hyi'OTHKQra. ,
. ,

• * "

j^.—WiM» the estate ,of tlw inaolvent, 'soiijj)|Uing' mov^abl«yAn^9or»>
able!>, if sold en (ii«c, the tieie per cenU lot |he

"

ba^ajT'aiHrjury Tund fa.

iX payable mf the jji4it;<rtaiucd procceds^uf the real^|^ an^it k th^dtitjr

% ^of 4ii#, a|#igneeJO 'retaia. tiig pecce^trtgQ out (^^P^ifi«Bpayment bn

ir.i,

9in4 it 'm I

iiM|payD

C,^

>*^

' account (tflfie {trij^ of fiate. (Chai^Jrea^ vs. Ewi0«S. Cjt .'. 64?- '

jNSi'-.AitCE ;—Wb^ the \o^ und?,r a fire insuranie ofgoods is nlad^iMiynble to a party . '

' "•etiapiaN. the persftn who ei!%a(|| tfee iMurance; an^ such .third pariy
; " hedges owner of the eoods bf H ' transl^r, tv him of the warehouse ,

*"

«.
»,^^ iraSEipts of suUi goodli sucti tbird part^" becomes thereby the party

4V7° assSired, andean, thererore,'ll^allyaiiike all necessary preliminary pixMfs
,j^#' Otloss. (Stanton, appellant, and fhe HonuB ipsurance Co., respondent, r*

' :—In the abbre^cue the proof of loas wm not satisfactorily established.

<<••< 4»«* ••••*••• ••••t

•

3»
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lJHl«4llCi;-Whw « fire policy, Ukenoni by Ihe owner of r»«l ,.rop«rly, ,l,cl«rei Uml
f %' •'"• '"">'"' *^y> '• P«y«»>le to cfrtnlii pfrioni named, " « mortgiiK<.<>i to

'!" •*•••>» «' "'•Ir cUlnw,
"
luch pcrioni b«ct>nie tben'by Ui« imrtieg

•Murtd to the •xt«n( of lb«lr inicntt m morlKiiRee*, and tlieir rlKhlt
and intaifiti cnnoot be d.itroy«.l or impniriid by «„y »„! of tho „w„cr
of the property. jUbick et al , appellKoU, and The Notional Inturiuor
Co., riiKfmrtent, Q. B )

-Tbc pWli.niuary proofs nmd« In tlie abore mm wer» •u«clen't! and jbi
rcipondVnt waived any right to complain of any delay in rbriilabhiir tb«
BAtnc. (1\)

)

.•...•*•.., '

!-Where a q^te U taken for tlje premium, and the poll^ •cknowled^n.
Mi'e payment of the premium U delivered over, the non-payment of the

llole at Maturity will not Invnlidi^^. the iniurance. (La Comp«-nl«
d AM.ira!»r.. do. Uultivaleurs, ap|>ellant, and (Jrammon, respondent. Q B ) tt

_ :-A m*i« threat to burn plalnUAs store, mad«|^nfr an eleotion exrIM.
*

roent, and several months prior to th« Insurance beln^ effected, was notsuck^ threat, the omisaion to disclose which at the time of effecting tb«
lnsuntt<^e would smonnt to a concealment of a material fact (Kellv vs
The H4chrltt^ Mutual Fire Ins. Co., C. of A.) ............,." 208:

:—The acceptance by ao Insurance company of the preliminary prooh'air Ims
after the eiplmtion of the delay required by one of th« conditions of the
company's policies, and the sUtement by the company that It refljset>to
Mupwledge any claim on account of tho undisclosed threat of inoeB«ar-
isl^taounted to a legal waij^rer of the condition. (Do.) j^^— Fi(i|^kTioN IN Rkpktition and Practior.

^^
"^ftj" *° '>»>l'Kation, to th6 effect that the payment of the MpitaF

shall bfTi«|de at a fiftsd term, without InterMt until such term, or that tbr
, pArme||||M|l be made at such fixed term, on pain of damages, *o ,v
r ^""Wr^^ sti^lation to pay Interest from the expiration of sueb

term. "XMoncham^it al. vs. Perras, S. 0.) .'.

I|iT»NTOiii:-It does U9t folllBkt because some of the formalities hav^ not biiin
observed, th^t the flPntoigr is not to b« considered legal, if the person

^ ' making It acted in good faitft, and (liat these omitted formalities do not in

. "^ «ray ftffeck the rfghta of the party complaining. (Archambaull vs.
• ,

"•"« Oitizens Ins. Co., and Arclmmbuiilt mii en eami*, S. C.) :

...^ASI :—Where Mk,<Oudicataire t^t an .immoveable, under the Insolvent Act oflSTS
''

"^ • • < ^Tf 1^ ***' insolvent for a fixed term, receives the rent payable under
. the leasb from the tenant after the date of the adjudication, he thveby

-A * '• !?*'"^ confirms the lease to the expiration of such term. (l,a 8oci6t6 de

jr ^ •" " •" ^<»°'''™«»""" Metropolitaine, appellant, and Les Oommissaires d'Ecole.^
<,

*^**n«"q"" de la Cit^de Montreal, respondent, QB.) 25-
*

,

" :-A cart voluntarily left in the posseHsion of a tenant by a third "^rtrduri
ing several months is liable to seizure and sale by the landlord in payment
of his rtjnt, in the^MMaoce of proof that the landlord had reason to know
that the tenant was nqt proprietor of the cart. (Beaudry vs. Lafleur. and

,;; Perry, opposant, C. of4|^ '_

" :-When the proprietor of an immoveable hypotheiiatedTo a thW pa'r^^^^
•

. .
leases it and receives the rent of it by anticipation for a period less thaii

^
one year, the tenant is liable to refund so much of the rant aa accrued
after the lessor was put inttf Insolvency, at the li»it of4he assignee, for tha

^ -.. ,-^^ oftthe hypothecary creditor. (Buprijef^ual. vs. McGlatfaghan, ' *-

JfARliAfl. :-In the R. 0. chafchWrriaJe is aspinHuM
***

menV over which the Superlbf Oourt has ng jurisdilFon. (Laram6e et^''
al. v8. Evans, 8. C.) : : ...

: „
' ^

I
" t""'",rlll l

'

I innuniii.Niiiii Snifc:

i'Aflft

#
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M\l INOtl TO PAINOIPAt, NATTSM.
€

«i*iiiiuo«:-W1ierf «wo Rom«n fhUioIIm hare b*«tt miurricd by u l*ru(»«tant mInUter,
tkt Hiiprrlor Uourf Iim |i<.wvr to irft-r lu llw It. C. lliilio|i of llw UiucM« rf
«h« pMrtiet llM) (li'cUiuii of the i|iicitiun of Hie riUMity ofihe «|iiriiuiil and
raligioun il« of tueli marrUgr, b«fora pruaoiiooing upun (li« olt It vlfVott of
the iimrrinK*. (Oo.)

,ji,,, Ujj
•* :—Tin Mii|)«iior Court la Imuml to recoKnUo (b« aoiiieaCM of llw bliliup oa

tiM qt««(tlun iubuiltl«(l lo liiui. (Do.) m
MiiiBiii) W'oiuM '.—A, iepuriiu-tl Hi (o |.ro|«rijf from ln>r liuibAxd, mny fyW m o|)|to«i.

^^ lion to a icUim< of ^lovfnblf*, witbuut tlia niitlioriMiioii ol ber butband.
. (UwcDt tt al., V*. La^laidnir, and Ctmrctt, U||)>oiii»ni, C. C.) 2q7

*' " :-A, qiajr lawful^ ri«oouncc, In favor of a c-rfdltor of- ber liuibnnd,
not only btr rijflit to dower but to any liy|i.itli,.ii»ry"ri«tht alio may have

y^ on bU pro|M)rly, and nuiy, tlK-refori', lawfully tiiiiiit priority of by|Kithoe
lo Hiich creditor, (llomivr rt. Kuuaud, and Morin, oppo«aui, 8. U.) tu

Minor:— IV./^TuTou.

:" L—A minor cannot be reljaved from acontraot made by him during mioorUy,
unlea* he plead and prove Union. (Oagnuii v*. Hylva, 0. of K ) a.... J9I

»• i—Ao cniaiicipatrd, can «ue or di-fend an aclion moMifre, without the aMialmoo*
of a curator. (Do ) , , jjj

Ml«DIIMKANOR:->h'./« IkDICTMKXT. '

i

MoNTRiAL (6'iY,y <!/) :— riV/)* AcTiOH M niPBTiTioN and Prautio*.
" " :- ri./« UUTRA VlHM.

MORTQAOK .— I'li/f RkiIMTIIATION.

(4 j^ « Dklkiatiom of payment.
"

:— " iNaUKANt'K.

JUfNIVIPAL UODB :— Kl(/« TaHR.
" " :-A judgment of the C. 0. under Art. 100 of the Municipal Code is

uicept|bl« of Appeal to the t-'ourt of Q. tt (Appeal aide) (Rolfe ct al.,

appcllanU, and The Corporation of the Townahip of Stoke, reapondent.

Q»>-
: .213

• " " :—A municipal valuation roll made by three valualori, of whom two
were legally appointed, is null and void^ (Oo.) 113

MUNtOIPAI. CoRFORA^riON •.— Vide I'ROMiaSOnT NoTB.
I'owrr or Attornbv :— Vide I'hohihhohv Notb.

I'HACTicK :—The delay of 3 days after demand of plea, referred to in Art. 137 of the

CodoofC. P., is tbatof3>un'./ica/days. (Burroughs rs.UCrtbulotet al,

H.O.) : a,
" ^ ••—A defendant who has been foreclo^sl from pleading has no right to in-

scribe the case for ?«?«»'/<; *i^/jur/«. (Hughes vs Recs, 8. C.) 41
*' :—-The effect of reconciliation between husband and wife U to extinguish an

,/ action en tfiiaration de eorjn {leuding between them, and, consequeptly, the

plaintiff's attorneys could not legally continue the proceedings to recover
their own costs, (Gerard vs. I/emirc dit Morsolais, and Ucrard, plaintiff

M rf«f., vs. St. Pierre etal., defendauts (•/«(/<•«., C. of R.) 41
*' ;— I'lVfe AVBD JIDICIAIHB.
* :— " SlIKRIKr'a BALE.

*• !— " Action k» rbinteora.nub. ,

-'

** :— " " km cvasantib.

,

* :—f " •' EN destitution.
'

< :—After the tnqiifte has been closed, nnd the case finally heard on the merits,

the case has ceased to be on the rule denquit^, and consequently, the

granting of a motion to discbarge the diliMrt and allowing the pluintiffs 7:

to re-operftheir enqufte, necessitates the re-inscrlpUoo of the case on the i
r6te cTenqutU before the platntifts can proceed to the examinatiop of their

witnesses. (Devinu «( t'i> ct al. vs. Griffin, S. 0.)... '
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too

i-A Jwlicl«l MqiiMimlor iimy Im- •,.|m>I„«».I l.y « J.i.Iot In (;h*m»H.ri (lUrlt-
•bl« B,curiii.« »„,l M»rlKi.Kelu»J.in,.tti A^otiHiiSb (Ihiiiita) rg, IUbJb.

J— '«/# I'riviliiuii. ^

!- I'll/* KtriDHNCII.

i-Tb. «kte of nctiml rftt.rn of an •illon) m eitiil.lUb»d by (he pnr.ph of th«
ProlhonoUrjr .„.| .1.. r{e«i.lerU lb. Oour., c«nnot b, co«tri«Jicwd bjamanviu. (HiMu, apiH-llnnl, mid Mnrwrni, n>»|.on.ltnt, g. a)

!—hA UmHAOTioH oa raAr*.

4-Wh,nadtftmlaBtnfgl.cU to (Sfli theoriglaal pie. of which a copy baiDMO lerftd on the oppotlte pa^ty, and the cum pwceeda to flnal haarinir
•I In a con^eifd ca«e, the pl.i^iiff', .Horney may fyl. ihe copy of pi".— Mrved on him, and iianip It, 1^ take the place of lh« original pica, with-wt notir«rtb the d.-r«ndant'» aitur.i.'y, or loave or |*rmlMlon of the Court
<*ontaine, appellant, and ^he^louircal Loan and Mortgage Co.,r«|K)ad.

:-When the account arted for b] an Bct\oa'tn"^dJiliZ''d.7ompu^^^^
the caao, and ibe plaintilfd mjghci to contc.t it within flftaendayt Iber*.
after, the plainiilK. an^hei.i ^ ban- admitted the corrictnmof luoh ac-countv (Hart ot al,, a|.|>i.llaiia, and Jlart, respondent, (4. B.) I81

:—Vi(h TvroH. I i
"*

:-The dciguatlon of a party \A the writof weciition aa UDiftnal ugufructn-
ary legatee instead ofdonfe, aa suited in the judgment, 1. no came of
nullUy of tiie sel/airo made if the defendant's per*onabeffoct8. (Tradelle.
appellant, and lludon evali, respqiMhints, Q. Q.) ,j,— yi'le BA[i\n. / •• "'

bauiM aiiHKT.

— " Action iivfotiiicxibbJ

-Where parties intervene In/tlie case of a mmi> orrtt lim^e, and claliil'to b«
proprietors of the thingSafelzed, and instead of contesting plaintiff-, clain£ -
givfl security that ibe gotids slinll be forthcoming to abide the future mm:
inent of the Cour^ and tl^MS get possession of the things seized, and sitlftr
the plaintiff to take a ^iidgmeni in the x:ase, declaring (h« seizure good
andralid, luch parties/ cannot oppose the sal^ of tha ibiogs^8rfi«4 In ^

execution of sai^ ji.dgnlient, on the ground tbnIP they are the DrOP«eton\ „ ^

thereof. (Prerost. api^Il.nt, and Rodgers et at. rtspondenti/^; l)').....vliTi^:
;-Itis competent to a Judge in Chambers to prololig the dela* of sWtl'

'

prondod by Art Ul x,^ the Code of 0. P. until afiW^lhe e.t^ti^,dU^
•f»«»4«'i •I «.«<i<il|lba

J

Bball be judged. (Ma/lloux vs. Trudeau, 8. C.)
:—Cadsr or A0T10.V. /

*
j

:-Where no delay Ij fij^ by (be contract for th>Mi|brin»riA of ai ahe
.

native <,bllgation, tl^ debtor can only b« Mir1a,# his^jpiiOn by. tfci
eiplralion of a dela^ fixed by a juagment]£ta!ifti"'fim'; andf theitfiw.^
where Ibe amount of a municipal cofprfration^ tft^swipapn t^a raHirtV'
cpmpan/ was payable either in debentures <tf monei^;. the Oorooratibn

- ;
could not. by a mere notarial prot<iit Served on it fixing a tiitia for the
delivery of the detamtureg, be deprived of ii« option topay Jfl-debenturti. .f

.'

and th« action aga^pst the Corpofation should have given tlw alt*roati»eV'(U Compagnie di) Ghem.n de.F^r des Uurentides, appcUaqt, and U
Corporation dela Parois«, di St. Lin, ..Vponden^ b.).!!^,,.:.;....-.,:^^r

:— Ki(fc CoWT or RtsMBw. '
,

' v . " , ,

:—
.
» Mahbiid WoMiitdi^

:— " Sal*. *
^

#«M
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^
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rBACTiW :--Mi an' action f» r<'/iAi/i'ox,fnicr!»t cannot be recoy«Kd rrom'tfa« *

•, date of iiaymcni, unless the party rocfivinir. the money was in bad faltb,

: 'and, tbercforo, the Corporation of Montreal receiving money paid to them
. V under (breat ofi^exrciition, not in bad i'^itli, cannot be compelled to pajr

i>«ck money erroncousif exacted, With tntereat from any earlier date"
, , than the service of the action rnr</»>/(7/nn. (WiUon et ^1., appellants, and'

. The City of Montreal, respondents, Q. B.) .....,v........ 22f

{ > f. :-«CapIA8 iDRsBPOSDKUBWM. '.-.. ^;;'

,

;'.:"'

"I .•-r-When a patty has been alloWd to sne in Jorm& pauperis, it is not com-
^ •- petenl'for the defendant to move tjia). all W\i proceedings in the cause"be

^ . declared niill.for tvantof legal slamps, on the ground tbat the orderso,
. • * to sue had beeja obtained by fraud. (OyillaumeTs. The City of Montreal.

I

°- y-ff""^'- •^.". .I.". «...........•...,.......,.',.;... ;.'..,...."..,, 268;

' ^'
/
y' :—The Superior Court has k discretionary power, under the Q.S.. 41 Vic. cli.

/ '^4, to issue a writ of injunction^ the City of Afqutreal, ordering the citj'

tt^Bugpend proceeding^ before the Recorder's' Court,' for the enforcement

i .•
«>f an. allege^ illegal by-law, and this, etin when the 'question of the

• validity of the by4aw is pending before jlhe Court of Appi?al, but such «&l:

, .
'i* discretion will only j>e exercised in the ca^ of irreparable injury, espie-

jrially*!/ the injupction will cause seribus injury to the city; and the con*
^•^ deran^tion to a fi;ie sujj)ject to imprisonment in default of payment does

not'constitute such a case of irreparable injury. (Mallette t«- The City
. of Jlontreali S..C.)...,..;.....^.....I„....,..........;.....„:;.;.,.„....l......'..,.^j ..^4.^

, "
• :- In 'the case of a mmi*^ ajrrH of monies due to a defendant^ suetf as a

unjvcrsal uaufructuary legatee, but condemned aj such personally to pay '-

, ,
the filaintiflTs debt, tho7/f/-» «OMi cannot refuse to declare what he owes •

, .

";
i^ ," the defendant personally as well as in her quality of usufructuary legatee.

^, ' ,
4[H"donetal,,^ppellant?,andRivard, respondent; Q.B.)... ;.,;.......,. 26»

" :^'A j^Hl^e jj bound fe revise at the final hcarin^'a decision maintaiHing'an
^ ." :«bjection ma^le by a lierataiUio answer * question jub&itted to him.

0oO •-;;., ...;., ....,..^ .;.,.. ....... ..v.......;,. ».*;.,„..•..... 26*
" 5f-ti§*f'R*ltWAY. ,,^ / . ,i . :

'.; ^ ,^,.

" vp— « Fame PiiiTONCBS. :'; / > ^'. a' :
' - r ^; '. -' -

- "'^
•"

. •'-^ ." ISDIOniBNT. , '
•

r ^ .
" " ,

ErIscriptionJ:—A claim for* the vahie of property wrongfully carried^ away is bot
.)'

'
prfescriptiblehy two years under Art. 220}, par. 2. (LafondeetahiSppel-

, lant*, and Bulanger, respondent, Q. B.). ,..,..\;..,.... ...... ,9ft

. " :—interruption of (in a case above $50) cannyt be proved by oral testitnony. .,

-fgf
(Pinsonneault et al., appellants, 'and Deyardcffsi respondent, Q.B!)......... lOO

'

Phikilesk :—In accordance with a usage ofTrade kt ^ontrieal, appillaBts borr6we4 <
'.

'

.
• ^from Brown, MpMinn & Co. a quantity of ciwn, depositing a"sum of monty.

as security for Its return. Two or three days before the insolvency of the
'

:

Matter, appeljants returned tbs corn, but negtected to exact the re-paynlegit. ,.

.

to them of the money deposit. The corn was immediately afteirwAt4$
^-

.
sold by Brown, McGinn & Co., and the proceeds of the sale subselfueixltly^/ '

collected by the assignee o^ th^ir estate appointed under The Iif8olyent.> >j^

V- Act of 1809. Held :—That the appellants had no lien or privilege on ' T?
;!

,'
. , j<;° ^''**® preceeds for the amount of said unreturned mon^ deposit.

(BorrowmahetjJ^jmiEenahts, and Angus etal., respondeqU, Q. B.)..*... 1

—Where ^^^jM^^MJ^fi^ of an immovable by the sh«nff are insuffi-

o ciept ttf_^j»^ th« TTaims in | full of two rival claimantSj, having the sjpe/i: >

kind<>fprivilej^ (namely, tm one for arrears ofmm et r«nte» accrued pHorx
to tie (Jj:atljof ih^^revi (IAMibttitu(Uin,.^A th^ qtlier for ar^ar^of e«n«. $
et lehte* accriieTS§ince), the ptgcecds shall be- diviued pro rata betv^eea , ;•

'i-
" -

-
-

v-'

\jf-^

?•;

Q»-«v
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* •

;an .

him. .

26* '

fsiritcat

:

-,*

Ti

jN clairiianta aecorflinff to the aitiount» of their '^snectlre fel*im«'**"'^
(Hamilton et ul^ •jtj.ellaiit., and C|ftUt|»^rMpoode«, O, «'A,)' f l4»,

-the costs incurred by a plaintiff ionA of « fterw o^/w.rtjc^n Med^ »»»
* '

MMie mmnbtht^ afe privileged, and should be collocated as g»di qa tll» v
,pro«sed9 of the solo of the proRprty. (V«1ll«nco«fi y». Oollctte, and
Perrauft, oppqssnt, and tJt<ft«blcn, Cr. collocrficd, and Nrtntel, cimtestant • ,

•

8. C.) ._... , ,. ^.,.,.,. , ^^
.^^r

Pwyy Oot;«c.lV-Notwitl.8tandin» tjmt the right to appeal to the^ is taken away by
*

the Domluion J^atute, U.o Qneeh, a, 05 «ct of gtaw, can .nertrtbelesi ^

allow aitlippfeal^imsrjelf*' (Cusbinfo^ppellant, and Ddpuy, respontlent,

-,,- .
"-^-^ ' "'>^^>y^^;3^... '...,,-

...V'...-. ;... 151 '

RMHissoiiYjIotBt-A, signed in blank, miy be legally filLd up byUlie holder tbetfeof
"

in any way be plertstfs. (Ona«;dingor eml. vs. KertrandJ S. ^.) » 8
^-:A signed by severilj jersiorf*, trustees of un ingoiveut estate under i

d*ed of composition vih^h gave them -no t)Ower to dfa* or accept bills,
aa "trustee^ to Kstalo C. D. Edwards,"- ean be recovered from such per-

^
sons personally and jointly and severally. (Archibald b\ al., appellaata. -

and Brown et.al,rP8pondenU,Q.B.).., /„.' 95 -

:-A, signe'd by the Mayor and Sf^dretary-Treasurer of a Municipal Con
"

PVration. in ihQ name of tbe Corpoiration, is binding on the Corporation,
whrfh it is neither alleged nor proved that the" note was given without
l^fwful consideration, (the Corporation of the To« nship of Grantfaam,

- <^pellant, and Cptadre « al., wpondcnts
, Q. B.) .„. .' .'..., 105

' :-A, graiyed by a "BuiidiAg Society as collateral seciny for the repayl
* meat of a dy)o8it made with it, altho.igh payable to Or.lir. is not a nsRol
Amble jijstwiiflent, and, tUerefp^e, security cannot be "cxncicd therefor as
for a lost negotiable-,instrument under Art. 2316. of the Civil Code,
ICwleA* qual., appellant, and The bomiaron B'uildina Society, respon-

^ Ment.Q. B.)
;. \, .....^..,„\ „±

:-\yhtfi^ vend<^f a,J|)U takljs; in payment of the purchase money'

'

. thoJpf^^.Bsory note of<ftfJtliird parly, unendorsed or otherwise gn«iante'ed|by tlie purclmscr in writing, but which the ^^cbi^er (knowing tbe same

^ *
f^lP"''*^'^"^^

wfresents to the vendor to be " at good as gold," and

f
'^i'^Bp'^^'^'* *fiP"*lly worthless' in consequence Of the insolvency of

' ^^SPS^ '^.^'*' "'e.''*'^!'"" "^y lender the note back and sue simply *

for tBI^^mse*money, without dtfmanding the rescision of the sale,
(MiHer vs.TlSttdelin, C of R:) ^_.

*-

:—We fiotLDiNO SeciKTY. , ^ .,
' ','

— /", Stahi's. -..•''. ' • f

11 u

•——-' ««- u

* «

111

,/

308

'QuVnto Misoriis

«l

-Vide Sam, , i-

- '^ SllERI|'ii''8 SaIB..
.,\e __ ! X

#

278

IlAiLWAY :-^he Railway of an incorpo^tgd -Cfcmpany may be seized ^nd sold, in ex-
.^ecutionofaj.rdgraentinfavorofftmortgagecreditor, (The Corporation

" o{ the County of DiSjmmond, appeUant, and The ^outb EMtern ^Iway
.C4fmpany,^remfehdem, Q. B<) ^ .•,....„.... ..„..

RAI-'»iv^AcT«H868:l'pIindemnity or iBompensuion aiuirJSd by tiiriibltratora
"

" , «!P*°
only^n^ist of a lapitafivm of mpney an& not of-monthly payments ,

in money. (Bpurgouin et al., appellants, and La Compagnle du Chimin

.. .. W ^u
*'" '**'*'»"''^"*'' 0"»''« et Occidental et al., respondents,. P. C".) ..- 193

:-The arbitrators have no right to order the making of certain ^orks/ -

M- u
'

,(»
""^ *° condemn the expropriating to perform swh Works. (Bd.).:./.....-.,. 193

:t-,The reapoBd^ints dould not dissolve their Corporation without tfae -

.^v,:...^ •rtlborityofthefq^inion Parliament. (I)o.)..,„:.......^..,,„„.„..., 4: 193
IjiaKlpHOIHATIDN (eflR

*
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Ritoi^t
PAaa

^i>3 registered his mort-

I \«X the title deed of the

rges in such title deed),

lleur dej^on,l» codtamed

ItiiATioN:—A raurtgngee on jhnmovenble property3ii*o.

I
igage,.an«J**R^ the aiime titii'e registered by nicil

mortgagor (nttiliing no mention tliercin of Huycl
lia? priority Ofhjpolhcc over th9 tinitt of the, ia

> - ^i" .8»ch ti^tle deed, and whiciT cliiim waa only registered afterwards (and

j,_
i- tnorc than two nionHis after the execution of tlie/'Stle deed) by registering

.' the title deed at full length.' (Cbiiilebois, aptifellaut, and LaSocietode
'' jt'^'natruction Melropolituinc, respondeht, Q. B.)L.. * 20

•;«» :— \yhere a hiortgagtc hns upglected to ra-reglsteesBgainst the cadastral-

number within tlie prescrlbptl defivy, he loses his privity of rank as against •

-i.
ft subsequent mortgagee whose mortgage has be*n duly registered, and
in which menilon is nnule of (lie prior nJorlgage./ (He Jennnot, Ins., and
La Odiiijiagftiede Prctet Credit FoncfiTj claimakt, and Poi)e et al., con-

' testants, S: C.) .:: A./ 28
"

:

—

Vide TiyporHKiiVB. . ' m ^'
," :—NotwithstaDdiiig the jieudency of a^pothecary action, the alienation
«' of the immovenble by the holder agninst^whqm, the action is brought has

full force aud offecfrtgainst the crotlitot bringing such action, if the credi-

• .tor's claim be oneii(hcregisiratio;M)f which ha(11o be I enewed under the
^ _ cadastral system, and tlw renewal had not been idiltly effected before the '^'^

., purchaser registered his^title. And in tills connection, art. 2074 of the Civil

Code qiust be interjireted by ch. 47 of^he Cons. Stat, of L. .C.,<)n which it

4*;; is founded. (Thayer Vs. Ansell, and Moss et al., opposants, C. of R.)... 181

^RSKKVK!) Cask :—Wlicn,no diiplication has been made for a new trial, and the ques^
tion whether there siiould bea np.y' trial has hot,bfccn reserved, the Court /'

sitting in Appoal ^id Error will not make an oriler for a n?Vv trial, when

1^
the verdict of the jiify is quasbed. (K^j^fna vs. fftncKs, Q. B.) US

Saiwk AiiiiKT :-A debt Which has no ixistende at uH at the time of the service of the

\^ -^ ttttaclimtnt cannot be all'tted bv such service. (.Uolsons Bank vs. Lionfti^

and La So'cii-te deCSiistruciiou Muiu 'lie des Artisans, T. S., S. C.)
" '• :-l7>I'itAcri.g..

; . ,, . , ./
Salai,\ . — I ( /« Evn)UNCKi'

**'

" :—Wlierc a, is pnyable In bonds to 1« taken at 50 per cent, of their nominal

^ . Valifc, a tendor -of tlusJi bonds, equal t^o $1500 par value; is not a legal

' tender of tiin sum of $i51!» 50, 6r .Sl'iJD in debeuiurbs, if the pftrty tende^-

Jf '"^ ""nclies the condition that tliu diff.rence of $261 shall be retuj-iied to

hnn in mohey. (Legge, jr.,fti)i)ellant, and Tlie Laurentia'n Railway Com-
pany, n-spondeiit.Q. 15.) :.,. n^^..v...

Sali.. (pioiH-eds tliereuf) :— IV'/c riiiMLKOK. -
. ,-' '

" •— IV7t' Cacsk of AcTiii.v. ^ / ^ .

" —Tiie value of a (kfieicncy of quantity In lumf sold is properly recovertt^le

, in the sliape of damiges, and the diuiiriiition of price allowed in siich a
case by article I,501 of the Civil Code is only a mode of assessing such
Jlainagcs. (Coutne.v, apfH'Hant, aud Biuyere et ak, respondents, Q. B.).. 17

-\Vl1ere4he faculty is hccorded to the purchaser in a deed of sale of immqve-
ables to relieve anyone of the lots described iji the deed of the whole
balance of purchase money (madp payable by the deed with seven per
cent, interest) by paying to the vendor at the rate of sixtefiCcents per foot

ot the lot (o be disciiarged ; the ijiitcrest''at the rate aforesaid ftiust also be
paid in addjtion to tlie ca|)ital at sfiid n^e of si.Ueen cents per foot,

('Imusse vs. Lardse, and Symes, Cr. collocated, atid Dupre et «l., con'

testants, C, of R.).. .^......w..^.. .,...,.... .-.^..,!:i... ..J^..,...'i......„.j....... ,^,. Wt
:— I'lJe l^'liOMistoiiYt Note.

'

_

'
, *

:— III the cas? of a,,of; moveables in /raude'm crtditoritnt, it Is iiOt necessar^j^' •

to bring a revocato-y action to have tlie same declared null, but an
tuterest«d ci editor i.in raise the question oi nuHity jn omf description of

170

98

•r

^~^
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Dourt

when
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-' f
'

I f contestation with the party in possessiod of or claiming the moycablesa/*"'
' hn property. (Kane, appellant, and Racine, respondent, Q. B V. *

•>ifi^eoOL T4«b:-A suit for the recovery .hereof ?annot be brouRht in tht Sb^rtot
toii^i (The Corporation of the Township of Acton vs. *^eltoh et al

;
• O. ofR.) ......^,

'

,^^.^
" :-In a suit between rate payers and school .tommis^ioners; the fact'that

rate pajrers are dissentients, and the organization of a corporntionV dis-
sentient school trustees, may be proved by verbal tcstimonr, wh'ere it is
evident by receipts for schooktaxcs granted by such -dissentient corpora-

* "

. ti9n in favor of said rate payers, during a sorie^ of years, knd by other
cii-cumstances, tliat «uch a corporation lias exUted de f„Ho and giaimcd

^,^ C",'™?^
"'' '*'"'"' **"*'' '" ""*• capacity during many years (Tlie '

hchool Commissiopers of theMimicipality of tlie Township of Roston" v
appellants, and Boston etal, respondents, Q. By ; ' vjj

'

Sf<JlIlSTBAT01t:-ra«PRACTlCB
' " " »'"«"'-"4

.,
^' '

h

'k

' S.RVITUDB :-The following clause in a deed of sale of real i1rop<*rty creates a serrl
'"ftoa cedifieandi, in favor of (he vendor's ncigliboiiriag proiierty :—«i

>•!;

itiide<

encore entendu que tout© batisse qii' crigora ledit ac^iiercur sur le dit ter^
rain sera en ligne nvec celle du dit vendeur- And a subsequent p.ir-

^chuser ot the proi«rIjr Is fhereby prfvenu-d from building beyond the sat*
lino Ar»r1 ijlimiKLliA ^^ U..itt.i .1 - .-• ... i . ' -

''

4!>-

^.•-

/

. -

,

line. And, sliouliyjo so biiSld, the Gpiirt will order the demolitioliprthat
part of the b.^iJtig projecting behind said lifie. (Hamilton, apbelUnt,

^
"nd-Wall, respondent, Q. B*)...... ..i i

...
' '^r '

8HAit«S,.aJyu«w«o/»;— FjVfe Bankmo:Act. V^,
|

' ''.'

WWBirf's H4(# AUh^/«gh a, of immoveables, cati^t be set nsid.! for mere delicie'hcy
•

^
of «o«rt«.^, /fir, if the advertisement desoribc the property as Having a
fy^nm o£ It whH-U proves to be only in small i>iirt thereon an.l to be pri ',-
eij«Hy m m adjoining property, i^nd >he' pun-baser would not have
bpuglrt^W ited known of tlie onor, the s'ale viriU^ be set aside. (I.a Cr»iii-
pagnie # j*^* «» CrcdilFoncifr, ^pfK-liaut, aAd B«ker ct al, respoudeita.
Q. B.j..,....,v/^>i ...,...:... .A/'- f'if*'«hr^:-A Rart7*f„'g^odi?^h -ill b^aiiow^ e-m jt:xpi;H,:,o';;ffix;;i6;;«^',
to# promissory a<Ae^ (USociaede Cou^.ruction tin danada, app^ '

. .'

.' l<«*#,#9df.aBanqne Jfationale, rcspohdraf, Q-A) ij!9«
STBrfr.lUiLWA|.

:

,vPi«. ^ht accorded Ly the logi.laturo '• ,? use an.i'i.ccu;.;;^;;^^^
"

^
. .^ , ?uch part, of any of the street.- or hfginvays "

4f ma.y be reqiiired for the
^

purpose of a ..trcft railfray tra.ek, *c-., must lie'(tx?r-cis..J ex ajuo^i bohS
• in accordance w^i. tlio use and dc-stination of de highway, and, thcreSuf

:••

,
. e placing. Of tfetr...k,>. ,„.,,„.< of, he ii|g(LyV.al'a,S foOtpaS

.• ,|Jega^ and will be prol.s.
: ,y ,h. (;o,,n.. \ross, Alty,G.n, appella

'
ai d The Montreal City I'as.- : ^. ,• x . /dy .d'o.^ re3i.ortJ.fl^ oj )

" :-The right accorded by Art. 030 </ the 6. fl, t</ the asccn<i»nr to reaVi^
^ the property given to a descendai.i / #..;ces8ion or inhA-kance, a^

«>nseque«tly such property may be 6«- ..d toy a creditor of the deceased .
'

descendant, on a juagmentr recovered by tl|e creditor against the L^cend-*
• '"* as^ beneli, fary heir of the dekcod^nt.

, (Cowe vs Dr«p,Bdnd, and . ,
>-

. - RrmHWWid, opposant, 8. C.).... , .C....:.!^ 254
fAxis •.i-Ip a suit for thtfrecotrery of arrears of municipal taxes; it "is -not ttecessm- to

liroduceAewgrnal collection -rolUVartd proof of the p,.blic not^^^
* f '*r'!^^y^5''*«0 5'ft*>fe-Municipal€<id^iind'ohrueab8tractsfW«..he '

eollcotiOB ri^lli'to .ufficient. (The,Corpor^ti9n 6f the Tovfnship of Acton 4
,

TS.Fdtonetal.C.ofR.)
f...;

._;/ ' Im
^.:-Tlie arrears ofsuch tifte3.du^,by a decease^ person are properly recoverable

00

";,'myM

V ;,.*..

from yie tmiverssl legatee; (Dp.)..
IT- 113
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TikhbBawi:— KiVc PhACTrcp. <*

TituaTKiis:— ^Vl/^ Phomwhokv Nol>. » '
' ' *

TuTOH :—The nullity |»ronounccd by Art. 311 C. C.„willi regard (o a .dettlement be-^

tween a minor bpcotneof nge an(} his tutor, rt-liitiiig to the administratioh,

is only a rt-Iative nullity, and must bo invoked by the pupil, who cnfMi<>t - .

''q. bring nn aciion to account, ile p/aiio, against the tutur, without asking to

^
be relieved from the discharge given ujton the first account rendered by

. the tutor. (Pierce et iil., appellants, and Butters et al.. respondents,

r , ^ Q.B) V ; ...,..:... 167

Ultqa Viiie3 ]—T5ti^ Parliament of Canada have no power to provide for the liquida-

I,

"^

,^ 'tiorf'cf Building Societies, in the Province of Quebec. (McCI&paghan,

Y •«pl»ell'»n'i and Ihe^t. Ann's Mutual Building Soficty et al., respondents,

,, ,,)(5i^H,):......:—.. ;,.......; tea
'

' " " ^i';;-*-'An Act of the Provinci(ddygffi»intHre,anthorizini5 the City of Montreal
,' • *ra'niaKe)ft Byi4^nw impnsii^pa license tax on butchers keeping stalls op ,*^

' ,'• shops fpr.the, sale <)fmcat,lish, Ac, within (he city, elsewhere than on t|io

M. \ ,. J- pubjic niarl^ts, is not ulira.iZ-es of the Legislature. (Angers, Attorney^^
.,

,

'- Genenit, ts.<Tjie City of .Montreal, S. C.) ,25^
(AlsoMallVheVs. The Citx of Montreal, S: C,).... ....(;,....... .^..v(.-.....^.\,26i

. UnitbiIsal liKOATKRS >rTht, who accept a succession purely a,nfl siiBpJy, may blaued.^ '

for a xlvtrt of the testator, notwithstiiifding that tb6„te»tat6i; may hive T-

iXjiniftd executor^'in whose hands the estate still ii.Bt |Bp°"tjiSae4be actiM. "

j ^
:> instituted. (Pierre ^t ah, appellants, 4nd Buttci^bet al^ respondents, j"

.*^'X (};b.);.............:..„. : ;.....;:...,.,,... ....A.i.j...^....l...>. ;.'io7;

'''^';''T
* •"^ party cbiidomncd, as uilivej-sal us^ufructnary legatee ordpiife, is, in ' •"

; «» ^J""'"* "' such judgment, the personal debtor of the condemnation money.
'
•'i~„

(Trudelle, appellant, and Hudon et al., respondents, Q*B )........'i.,..:.i...... 171-.

-'iC'^'s" Hudon fet »l., appellants, apd lUvard, respoBdfen^

f " ; :— iVtfePBACTicR. '.. :' .^: :

'

'^ '
'' ",'«.(-": .;'..• -^

'VMiUB,:-^Ttp Court of Q. B., sittiftg in Appeaj, will not entertain an applicatitrn for^ .

cliange of venue on Beluilf of a person charged w^lh manflaughter ii& the
V, • district of T^hree Rivers, where rio reason api>«&^ y/hj theap^ilication -

shouy not have been miidc biforA the judg» resident in the district of

; ,
' Three River=, where the »flcnce *oLld otherwise be Iriable. (Exp. CorWin,

-.v. .' -^
petr. for change of venue, Q,-U.),..y

.^

•••"VX^"""
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