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INDEX TO ENGLISIH LAW REPORTS,

FROM 1813 TO 1856,

JUST PUBLISHED, BY T. & J. W. JOIINSON & CO.,
No. 197, Chestnut Sireet, Philadclphia,

A GENERAL INDEX to all the puints lirect or incidental,
decided by the Courts of Ring's and Queen's Bench,
Common Dleas, and Nisi Privs, of England, from 1813 to
1856, ns reprinted, tithout condensation in the English Common
Law Reports, in 83 vols. Bdited hy George W, Biddle and
Richard C. Murtrie, Esqs., of Philadelphia. ~ 2 vols. 8 vo. $9

References in this Index aro made to the page and volume
of the English Reports, as well as to Philadeiphin Reprint,
making it equally valuable to those having either aeries. From
its peculiar arrangement and admirablo coustruction, it is
decidedly the best and most accessible gnide to the decisions
of the English Law Courts,

We annex a specimen showing the plan and execution of |1

the work:
PLEADING.

1. General rules,
11, Partics to the action.
111 Materlal allogations,
a} Immaterlal {ssue.
U] Teaverse must not be too

broad.
{¢) Traverse must net by too

IV. Daplicty in phadl
. Dupllc'ty in pleading.
Y. Certalnty in pleading.
a] Certainty of place.
4] Certuinty as to time,
¢} Certalnty as to quantity
and to value.
{d] Cortalnty of names and

persous,

e] Averment of title,

J }Certuinty in other res-
pects; and borein of va-

. riance.
9] Varianco in actions for

torts.
VI. Ambiguity in Pleadings,
V11, Things should bo pleaded ac-
conding to their Jesal effect.
V1L Commencemenst and conclusirn
of Pleadingv.
IX. Departure,
X. Specilal pleas amounting to gen-
erl issue,
XL Surplusage.
X1l Argomentativeness.
X111 Other miscellaneous rujes.
X1V. Of the declaration.

6] Joinder of counts.

[d] Tlea in abatement for mis.
nouer.
€] _Tleas to Jurisdiction,
] Plea puis darrein continu-

aace.

(9] Plea to further malnte
nance of artion.

[A] Several pleax, under stat.
of Apbe,

(1] Reveral r!ns Mnce the
now rules of pleading.

{*] Under common law proce-

ure
{11 Evidence uuder non as-
sumpsit.
[m] Evidence under non as.
sumpslt, sluce tules of
H.T.4W. 4,
n] Plea of payment.
o[ Plex of noo est factum,
7] Plea of performance.
4] Plea of “npil debit” and
“never fntonded.”
[r Of certain special pleas,
5] Of certuln misccllansous
rules relating to pleas,
¢] Of null and sham pleas,
1] Of frauabils pless.
XVT. The replication,
a] Replication de fnjuria,
XVIT. Démurrer,
XV111. Repleader.
XX, Insue.
XX. Defoctscured by pleading over,
or by verdlet.
XXI. Amendment.

f' Geporally.

¢] Several counts uader new
action.

rules.
(d) Where there is ono lad 0] Aweudment of mesne pro-
count. coas,
[c] Statement of cause of ace {e) Amendment of declaration
and other Pleadings,

tion.
{./} Vuder common law proce- 4} Amendment of verdict,
Jdure act. o] Amendment of judgment.
P New as:lgnment. 7] Amendment after nonsuit
.. %] Of profert aud oyer, or verdict.
XV. Of pleax, 4} Auniendment after error,
a) Generally, n] Amendment of final pro-
0] Pleas in ahatement. coss,
c] Plea in  alatement for (1] Amendments In certaln

nonjoinder. vther cases.

1. Gexeran Rries.

II. Parties 1o TuE Acrion.

Tt is sufficicnt on all accastans after partles have been first named, to deseribe
them by the terms “srsd plaintifi” and “sald defendant.” Davison v. Savage,
$. 6373 0 Tamt, 575, Fuovenson v. Munter, i, Gi5: © Tavn, 408,

And sco under '3 head, Titles, Action; Assumpsit: Bankruptey; Bills of
Exchango; Care; Closo §n Action: Cuvenant; Exccutors; Husbaud and Wite,
Landlord and Ten ot Purtnership; Replevin; Tresprass; Trover.

SEhelo of NII¥. Z:ih'rzm.u. ALLEGATIONS,

ole of material al ops must bo proved. Receo v. Ta :

RSN ega P R ylor, xxx, §50:
There wore {a stated as a cause of action than is neceessry for the cist of the

action pluintiff is oot bound to prove the immaterial part, ~HrowmgGeld v, Jones,

X, b2: 4 B & C, 380. Eresham v. Posten, xil. 721; 2 C & I "30. Dukes v.

Qosmug, xxvi, 586853 IR N C, 488, Pitt v, Willlams, x3ix, 203 2 A & P, 84,

Aud it s improper to take Bsue on such fmaterial allegation. Asunded
Bowwan, Iv, 103; 8 Taun, 109,

Matter alleged by way of Inducoment to the audetance of tho mattes, nesd not
to alleged with such cvrtalnty as that which ia sulmtance, 8toddart v. Palmer,
el 2125 4D & R, 628, Cburchill v. Bunt, xvhl 263; 1 Chit. 450. Willlams v,
Wilcox, xxxv, 6G09; 8 A & K. 314,  Brunskill v. Robertaon, xxxvl, 9 £ & K, 840,

And such matter of inducentent niced not be proved. Crosskeys Bridgo v.
Rawlings, zxxil, 41; 3B X C, T,

Matter of description must be proved as alleged. Wells v, Qlrling, v, 85‘3
Gow 21, Stoddart v, I'nliaer, xvl, 212: 4 D & R, 620, Rtickotts v. Balwey, xv|
68: 1Chit, 108, Trecsdale v. Clvment, xvil, %205 1 Chit, ¢,

A action for tort i matutaiushle. thongh voly part of the allegation is prosed.
Rickotts v Salwov, xvill, 69; 1 Chit, 104, Williameon v. Aenley, xix, 140;
6 Itog, 24, Clarkeon v, Lawson, xix, 200; 6 Ning. 657,

Plalntiff 1x not lound to allego a request, uxcept whero the object of the
wx?:t"l.;) to oblige anotlier to do momething. Ausiory v. Broderick, xvill, Gi0;
2 Chit, 320,

In trespans for draving against plaintiff's cart, it ¢ an immaterial allegation
who wan riding In it.  Hawand v, Poete, xvill, 8535 2 Chit, 315,

1n arsumpslt, the day allegred for an ornl promnise is imiiaterial, even sinco tho
new rules.  Arnold v, Arnold, xxvil, 47: 3 B N C, 81.

Wherv the lernis of & contract pleaded Ly way of defence are not materiat fo
tho purpose for which contract Is given o evidence, they need not 1w provod.,
Iobwon v, Fallows, xxxil, 1865 3 B N C, 302,

' Dllv{tln‘clll;)z 'e;tv:t\-n unnecvasary and hinmaterlal allegntion. Draper v. Garratt,
Xy 132 o o
ml"n-llmlnuy matters need not Lo averred. 8harpe v. Abbey, xv, 537; b Ding,

When allegations in plondiags are divisitle. Tapley v. Wamwright, xxvil.7103
5B & AL, 305, Mane v, Horton, xxvil, 3u2: 5 B & AL 715, Hartley v. Burkist,
xxxill, 025: 8§ B N, 687, Cole v. Creswell, xxxix, 355; 11 A & E, €61, Green
v. Steer, x1}, 7403 1 Q B, 707.

1f one plea bo compounded of soveral diatinet allegations, one of which {a not
byself & defence to the action. tho establishiing that oo in proof will not support
the plea.  Balllio v. Kell, xxx{il, 900; 4 B N C. 638.

But wheu It is composcd of several distinct allezations, either of which amounts
to A justification, the proof of ono is suficlent. 1bid.

When fstender a materinl allegation. Marks v, Lalice, xxx§1,193: 3 BN C,
408. Jackson v, Allaway, x1v}, 842; 5 M & G, 842,

Matter which appears in the plaadings by necessary implication, need not Le
expresly averred. Galloway v.dackson, xlit. 498; 3 M & 4,600, Jones v. Clake,
xiil, 6945 3 & 13, 198,

But such kwpliratson muat be a necetsary one, Galloway v.Jackson, xill, 498
3M &0, 80, Pientleo v. Harrlson, xlr, 852; 1 Q 1. 852,

The declamtion agatnst the draner of a Lill must allege a promiso 10 pay
Uenry v. Burbidge, xxxti, 2343 3 B N C, 501,

In ap action by landlord against sheritl. under 8 Anne, cap 14, for removing
gomds taken n execution without paying tho reut, the allegstion of removal s
waterfal,  Smallnaa v, Pollaed, xivi, 1001,

In covenant by assignce of lesser for rent arrear, allegation that leaser was

for rerualnder of a toru of 22 years, commencing, &¢., Is meterial aud
traversable  Carvick v. Balgrave, v, 5833 1 B & B, 631,

M u.. um of allegation fs tho maximum of proof required. Francls v. Steward,
xivit, u84: 6 Q B, V83, 986.

In error to reverso an outlawry, tho material ailegation is that defendant was
2 road at the lasulng of thie exigent, and the averinent that hie o continued umil
otlawry pronounced, meed not Lo proved. Rolertson v, Robertson, 1, 165; 5
~aun, 309,

. "l;:-x'\:!:;r not cssenthal in actlon for uot accepting goods. Boyd v. Lett, 1,221; 1
CRB.222

Averment oﬂn'!}ma« In other parts of tho samo close is Immaterial. Wood
v. Wedgwood, ], 271; 1 C B, 273,

, M\}?t }gsb coax’n:llléon precedent in bond to accounton request. Davis v.Cary,
x1X, H 3

Corruptly not casential o plea of simoualeal eontract, if circumstances alleged
show jt. - Goldham v. Edwants, Ixxxi. 4355 16C 8, 437,

Mode I':y which nulssnco cautes injury Is surplusago. Fay v. Prentice, §, 827;

(e} Amendment of form of [1 C I, 828

Allegation under per quod of mode of injury aro roatarial averments of fact,
and not inferehice of law 10 cacw fur Nlexally granting 8 «rutiny, and thus depriy-
loz plaintiff of his vote. P'rice v. Bejcher, Jiv, 8. 3 C 1, 08,

Where notice f« materfal, avernient of facts * which defundant well knew,” s
not equivaicnt to averment of notice. Culchvester v. Brooke, UL, 3395 7 Q B, 338

=3~ Specimen Sheets sent by mail to all applicauts.

LecisLative Couxcir,
Toronto, 4th September, 1857.
XTRACT from the Standing Orders of the Legis-
lative Council.

Fifty-ninth Jeder—* That each and every applicant for a
Bill of Divorce shall he required to give notice of his or her
intention in that respect specifying from whom and for what
cause, by advertisement in the official Gazette, during six
months, and also, for a like period in two newspapers pub-
lished in the District where such applicant usually resided at
the time of separatiou; und if there be no second newspaper

ublished in such District, then in one newspaper published
in an adjoining District; or if no newspaper be published in
such District, in two newspapers published in the adjoining
District or Districts.” . F. TAYLOR,
10-t€. Clerk Legislative Council,
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LAW SOCTIETY OF UPPER CANADA,

(Oscoovr ilavLt.)
Laster Tern, 21st Victoria, 1858,

During the Term of Laster, the fullowing Qontloiuen were catled to the Jigre
of Barginterat:Law —

Willlain iatdwin Sullivan, Eegulre,

Alexander Forsyth Seutt, Requlre,
3lonury Massin jberd.

W Ward (amilton Bowiby. [
Authouy Gueurge Lefouy, Esjuire.

On Tusalay, the 25th day of May, In this Term, the followlng Gentlenien
weeo adinltted {uto the Soclety .« metmters thereof, and enterad bn the fallowing
order as Studvute of the Laws, theie examluations havtog been clussed an

follows ;—
‘nivernly Clags *
Me. Edmund Johu ilooper, B.A.
Junior Cling:
Mr. llenry Roberteon. Mr, Frederick Nasb.
* Theophlius egue, “ Janmen Feederick Smith, juulor.
* Edward Kobluson. s Qetavius Priuce,
s David Lennox, * Jhwnllton Douglas Stewart.
* Joubha floskins. o flobert Keer Robh,

“
!
a“

Janes Urahian Vansitlaret,
Augustus Hoche.

Johin Bell Gordon. .
Patelck Willlata Decbey.
Edward James Deurache,
Alexandur Forbes, junlor.
Richard Rtotesbury McCulloch,
Morgan Coldwell,

Thomas Babington MeMalen.
Renneth Gondwan.

Robert Smith,

Witiau Tocrance Hays.
Geonge Auguctus Hamilton,
Wilham Henry Walker,

Johu Downey,

Thomas Fersls Nellis,
Fraaklin Metealfs Geiffla,
Thotas Wellealev MeMurray,
+ Michiael Jusepl MeNatuara,
Jubo Joseph Landy.

Jabez Manwaring Moffatt.
Thomas James Patzshinwmone,
Edwa:d Ciarke Camptell, juntor.
Gilbert Jamen Wetenball,
Houey Maun Briges.
Edmurd ttayoes fteed.

I'eiro Altna,

Rotwrt Johin Keating.

John Elley Harding

Josepl Aloyaus bouovan,
3ir. Johu Mclaan Stevenson,

4

s

s

Norz.—Uenticmon admlitied in the  Uni ersity Class™ are arranged according
to thelr Lnlversity rauk, fu the other dasses, according to thie relutive merit of
the examination pasied beforv the Society.

Ondere I—That the examination for admission shall, until further notlce, Yo in
tho follovluyg buoks sespectively, that isto ray—

Fur the Optimir Class:
In the Phaniwe of Euripedes, tho firet twelve books of Hower's Tlad, Horace,

8altuit, Euclid or lagendro's Geotuetrie, Hjud’s Algabra, Suowball's Trigo-

nowvtry, Faroshaw’s Stattey and Dynamies, Herschiell's Astronuiny, Paley’s
Moeal Philusoply, Loche's Essay on the lluman Under<tanding, Whateley's
Iegle aud Rhetorle, aud such works 1o Aucicot aud Modera History aod
Ueography as the candidates may have read,

FUr the University Class :

In flomer, fint Look of 1liad, 1ucian (Charon Life or Deeam of Luclkn and
Timou), Odes of Horace. tn Mathematios or Metaphysfes at the option of the
cundidate, necording 1o tho fdlowing ovurwes respectively, Mathematies,

taclid, Ist. 2ud, Sed. 4th, and vt bavas, or Laendro's Geottetels, Tat, 200

rd and 3th Vooke, Hind s Algebrs to ths end of Siwsultaneous I-'a|umnnm;;|

Metapbysico—( W alker  and Whateley’s Lodde, aud  Lacke'®  Esasy on the
Huwmian Usderstanding): Herscholl's Axtronotay, chapters 1. 3, §, and 5: and
such works tu Anacut aud Maderts Geography und iistory as thce candldates
way bave nad.

For the Semor Class:

In the same subjects and books as for the Unlversity Class,
For the Juninr €luss :

In the 1st and 3ed Wooks of the Odes of Horace; Evclid, 1st, 2nd, and Std books.
or Legendre's Geometrie, 15t aud Snd books, with the promblems; snd such
works Ju Madern History aud Gicography as the candldatezx niay Lave read: and
that this Urder be published every Teno, with the adunsions of wach Term.

Orderal—That the elass or arder of the cvinination passed Uy aach candidate
for admisslon be stated in Lis certlficats of adinixsion.

Orndered—That in futaea, Candidates for Call wdd honours, slisil attend at
Osgocde {Hall, under the 4th Onder of 114, Term, I8 Vie, on tho 1ast Thursday
and 1120 on the tast Friday of Vadation, sud those for Call, werely, un the Lutter
of such days.

Orderel—That fao future all Capdidates for admirson into this Socictv as
8tudenta of the Laws, who dusire to puss ther Examination fu cither the Uptime
Cizdn, the University Class, or the Senior Class, do attend the Examiner at
Osgoode 1lall. su both the firat Thursday and the Nirst ¥Friday of the Teems 1o
which thelr petitlons for admission are to be presentod to the Benchiers lo Convo-
ention, at Ton o'clock A. M. of each day: avd thosy for admlssion fu the Junior
Clars, on the latter of those days at the liko hour.

Qrdered—That the examination of candidates for cortificates of fifness for
admizaion as Attoracys or Solleitors under the Actof Partlament. 20 Vie. cinp. 63,
and the ltuleof the Soclety of Trioity Term. 21 Vie. chap. 1. m.ds under authority
and by direction of the said Act, shall, untit furth-r order, be in the following
bouke and subjacts, with which such candidates wilk bo expected to be thoroughly
fowmillar, that is to aay:

—— e

' Ilackstons's Commiataries, 1st Vol.; Smith's Morantile Taw: Willlaue on
| Real Property s Wilkisms et Petsonal Property 1 Story's bqulty Jurisprudetice ;
1 The Statute Jaw, and the Practice of the Coutts,

Nozick,.—A thorough famittarity with e preseritasd subjecta and books will,

10 future, be peiired oo Candldates for adilsdon e Students, aud gentlemen

ate atrungly reomtacndod to postpono presenting th lves for eaamioation
T untal fully preparat.

Notteg.—By o rt « of Hitary Teron, 1¥th Viet, Sidents keeping Tert are
heneforth requina to attend & Courss of Lactures to b delivensd, each Toro,
at Osguinde §lail, and exhilbit to the Seerctary on the st day of Terin, the Lo
tuier's Cortathuate of such attendaucs.

OrnEaLh.~That the Suljects of the Lectures, next Term, Lo as follows: Trusts
—3. 3 Strong, haguire, Dansges—J. T, Audetson, Esjulre,

' RUBERT BALDWIN,

. Faster Term, 21st Victoria, 18038, Treasurer,
|

(N the subject of Private and Local Bills, adopted
! by the Legislative Council and legisiative Assembly,
'3rd Session, 5th Parliament, 20th Victoria, 1857,

1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
| peculiar rights or privileges whatsoever, or for doing any mat-
i ter or thing which in its operatien would affect the rights or
‘ property of other partics, or for innkingz any amendment of a
!rnke nature to any former Act,—shall require the following
i notico to be published, viz :—

b Jn Upper Canude—A notice inserted in the Official Gazette,
and in vne newspaper published in the County, or Uuion of
Counties, affected, or if there be no paper published therein,
then in a newspager in the next nearest County in which o
| newspaper is published.

I
1

STANDING RULES.

I In Lower Canadu—A naotice inserted in the Official Gazette,
(in the English and Fiench Iangnages, and in ono newspaper
in the English and one newsynper in the French language, in
the District affected, or in buth langunges if there be hut ono
aper; or if there be no puper published therein, then (in both
E’mgungcs) in the Official Gazette, and in n paper published i
an adjoining District.
¢ Such notices shall be continued in each ease for a period of
i at least two months during the interval of time between the
cluse of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in o
Private Bill for the erection of a Toll Bridge, is presented to
this House, the person or persons purposing to petition for
such Bill, shadl, upon giving the notice prescribed by the pre-
| ceding Rule, also, at the swme time, and in the same manner,
i grive a notice in writing, stating the rates which they intend to

ask, the extent of the privilege, the height ofthe arches, the in-
terval between the abutmentsor piers for the passage of rafts
and vessels, and mentioning also whether they intend to erect n
draw-bridge or not, and the dimensions of such draw-bridge.
! 3. That the Fee payable on the second reading of and Pri-
"vato or Loeal Bill, shall be paid only in the House in which
Isuch Bill originates, but the disbursements for printing such
i Bill shall be paid in each House,

4. That it shall be the duty of parties seeking the interfe-
rence of the Legislature in aoy private or local matter, to file
with the Clerk of each House the evidence of their havic
complied with the Rules and Standing Orders thercof; an
that in default of such prouf being so furnished as aforesaid,
it ehall he competett to the Clerk to report in regard to such
mattor, ¢ that tho Rules and Standing Orders have not been
complied with.”

That the forezning Rules be published in both languages in
the Official Gazette, over the signature of the Clerk of each
House, weekly, during each recess of Parliament.

J. F. TAYLOR, Cik. Leg. Council.
Wu. B. LINDSAY, Clk. Assembly.

t

10-tf.
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THE WORK OF LEGISLATION.

To legislate is to make laws—to exercise a power of fear-
ful import—a power attended with vital consequences to
society.

We are told by Blackstone that the only foundution of so-
ciety consists of the wants and fears of individuals. This
is true in almost every state of society; so out of the wants
and fears of individuals, arises the business of legislation.

When men in the first state of society iived on roots
and herbs; when in the second, they lived by hnnting;
when in the third, they lived by flocks and herds; when
in the fourth, they lived by agriculture—legislation was
simple and its responsibility light. But when we find
agricalture and manufactures combined ; when we find
these great interests of socicty surrounded by a phantasma-
goria of lesser interests; when we find nct only various
material interests, but various social and political interests
conflicting ; when we find rival trades, rival ereeds, and
rival interests of every kind ; we have forced upon us some
idea, though a confused oue, of the nature and dignity, the
utility and importance of law making.

Wherever the will of the ruler, as dist:nct from the peo-
ple, is the law of the land, there can scarcely be freedom.
Neither in Great Britain nor any of her dependencies, does
such a state of things exist. The British constitution not
only makes the people the object of legislation, but in a
great measure the source of it,—not only the source of it,
but in a great measure the autaer of it. De Lolme has
wiscly said that the basis of the English constitution, the
capital principle on which all others depend, is that the
legislative powor belongs to Parliament.

And what is Parliament? The same cnlightened writer
tells us that the constituent parts of Parliament, a1e the
King, the Lords, and the Commons. So in a modified
form is the Parliament of Cauada. Though we have not

|

others and cunnot be affected by them, unless through its
own deliberate choice.  Fither House may originate a
measure, but the other may veto it. The Queen’s repre-

sentative may veto it though it have received the approval
of both Houses. It is by this adwmirable piece of machinery
that our laws are made, our liberties preserved, and our
properties protected.

We do not intend to tmee the growth of the popular
element in England,—we leave that to the student of his-
tory. Nor do we intend to maintain that the people are
the all in all,— we leave that to the political trimmer or
popular declaimer. We do not propose to hold forth on
the omnipotence—the justice—the infallibility of public
opiniou~—rwe leave that to others whose mission is different
from ours. Contrary to the generally received belicf, we
submit that public opinion, that i3, the opinion of the peo-
ple,—of the whole people, is not in all cases the origin of
legislation. So far from this being the case, in few instances
only ean we trace the origin of our most useful statutes
to popular clamor or popular demands.  The bulk of legis-
lation—all that it is realiy practical in legislation—is
composed of a number of unpretending statutes which issue
silently from the Queen’s Printers and are scarce known,
except by those whom they directly affect. The birth-
place of this extensive class of laws is not to be discovered
in public opinion. Society at large, it has been well said,
is too selfish to provide for society in detail, and if no
legislation took place us to parts, cxcept what is demanded
by the whole, society would perish in detail, while it kept up
a noisy and showy existencein front.  Itisa fallacy then to
cssert, as some persons do, that a particular measure is not
nceded because the people have not petitioned for it. The
people though having a great interest in, do not at all times
formally ask for legislation.

Still no part of the community, no class, no individual
can obtain a law without the assent of the whole community.
This assent is given by parliamentary representatives.

Zach member of Parliament is not only a representative of
a particular constituency, but of the whole people. The
absurd practice mentioned by De Tocqueville in his ¢ Old
Regime”” of members of the third estate receiving cahiers or
written instructions from their constitucnts no longer exists
even in France. Nay more in ths United Provinces of the
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Netherlands and of the Swiss Cantons, where it was in vogue
when Do Lolme wrote, it no longer can be found.

"he writ from the monarch for the holding of parliament
recites that it is to be *for certain arduous and urgent of-
fairs, &c.” The members summoned are ¢ to treat and have
conforence.””  They are to bo nuthorized “ to do nnd con.
sent to those things which by the Common Council of the
Province (by tho blessing of God) shall happen to be
ordained upon the aforcsaid affairs,”” The iadenture
exccuted nnd given by the electors to the person clect, con-
fers upon him “ample and sufficient power for them the said
electors and the comwons of the said County, &e., to do
and consent to such matters and things as in the said Par-
liament by the Common Couucil of the said Provinee shall
by the favour of God be ordained.” Iere we have the
contract between the clectors and the elected. It is by
this that all parties aro bound. The spirit and intention of
it is to govern. The members are sent ¢ to treat and have
conference,’” and after this confercnee ¢ to consent for”
the electors. An implied right of discussion is conceded.
What would bo the use of discussion, if before voting an
appeal were in every case made to the will of the clectors ?
The constituency imposing coufidence in the man of their
choice, consent to be bound by his acts. The effect is as if
the following were added to the indenturc ¢ hereby ratify-
ing and confirming all that our said representative may do
in the premises.” The appointment of course is not irre-
vocable. When the representative presents himself for re-
election, which he will not it is presumed do, if unfaith-
ful to his trust an opportunity is given of re-appointing
him, or of cancelling the appointment.

The great fact is that a legislator, though clected by a
section, in a more or less degree represents the whole
community. He is not chosen to make laws for the Riding
of C.D., but for the Province of Canada. By his act
conjoined with others, laws are imposed—not on his consti-
tuents only, but on the inhabitants of the Province at
large.

Now, it is of importance to know that legislation is not
properly speaking a science. Mathematics is a science. So
is Chemistry. So is Natural Philosophy. Why? Because
each has its sclf-cvident truths—its general principles—
unchangeable and unchanged. When we enunciate the
proposition that any two angles of a triangle are together
Jess than two right angles, we enunciate an abcolute truth
in mathematics. When we enunciate the proposition that
heat is always evolved when a fluid is converted into a solid
form, we enunciate an absolute truth in Chemistry. When
we enunciate the proposition that salt water never freezes till
the surface is cooled down 25 degrecs below freezing point,
we cnunciate an absolute truth in Natural Philosopby. So

of the many other abstinet truths in the different scicnces,
which when placed together or opposed to cach other give
forth myriads of other truths. But what abstract truths
have wo in legislation ? True, we have a fow general
axioms, such as liberty of conscicnee, frecdom of the press,
right of locomotion ; but what are these compared with the
sclf-cvident truths of scicnce ? Nothing., There can be no
science without system, and there is no system in legisla-
tion. Laws arc essentially practical things—cxpedicucies.
There is little legislation on broad principles. Socicty
is not stationary but progressive, and overy year in consc-
quence add to the bulk of the Statute book. OIld Statutes
are repealed and new Statutes substitued. New picces are
inserted in old garments. Fverywhere there is patchwork.
A law of to-day looked upon as the embodimeut of perfec-
tion, is in a year hence repealed as being a crude absurdity.
Each law has a different direction, and all the statutes of a
session are 8s 80 many stragglers twisting and twirling about
without a common centre. Law is, in a word, the creature
of a day; but science, like truth, is cternal.

CONSOLIDATION OF LAWS OF UPPER CANADA.

On 7th February, 1856, J. Hillyard Cameron, Skeffing-
ton Counnor, Joseph C. Morrison, Oliver Mowat, and David
Read were appointed Commissioners ¢ to examine, revise,
consolidate, and classify the public general Statutes of
Upper Canada, and in conjunction with the Commissioners
appointed for Lower Canads, to examine, revise, consolidate,
and classify the public gencral Statutes of the Province of
Cavada.”

Though the ¢ personnel” of the Board wae afterwards
from time to time changed, the object of its creation has
ever remained the same. Before procceding further we
may notice the individual changes cffected. The first re-
signation was that of Joseph C. Morrison, whose place was
supplied by the appointment, on 14th December, 1856,
of 8. H. Strong. The second resignation was that of
J. Hillyard Cameron, whose place was supplicd on 26th
January, 1857, by the enpointment of Hon. Jowes B.
Macaulay. More recently Dr. Uonpor and Oliver Mowat,
with a view to Parliawment, resigned their places which have
since remained vacant. It will beseen that the only person
who is now a commissioner, and has been 5o from the first,
is David Read, the indefatigable Secretary of the Board.

The dutics of the Commissioners as defined when the
Board was organized, are two-fold ; first, to examine, revise,
consolidate, and clessify, the public general Statutes of
Upper Canada; aud secondly, in conjunction with the
Commissioners previously appointed for Lower Cznada, to
examine, revise, consolidate, and classify the public general
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Stututes of Canada. The materinls in cither case were
4 public genoral Statutes,” and the work to be done was
“to eramine, revise, consolidate, and classify”’ them.

The limits set to the powers of the Commissioners, deserve
attention. No power to umend law was conferred. The only
power given was to do certain things with a particular class
of Statutes, viz., pulilic general Statutes. No Joeal or pri-
vate Acts are at all to be interfered with. The things to
bo done arc to examine, revise, consolidate, and classify.
No power to codify is given.

Two years after the organization of the Board, a volume
tatitled ¢ The Public General Statutes which apply exclu-
sively to Upper Canada, as revised by the Commissioners
for that part of the Proviace,” is at length issued. This
appears w be the first instalment of the great work of con-
solidation, The next, will be a similar volume from the
Comissioners appointed for Lower Canada.  The third
and last will be the joint work of the two Boards, or public
general Statutes applying to the whole Provinee.

The volume before us—the product of 14 volumes redu-
ced—is a very creditable performance. Ithas not yet been,
we are informed, generally distributed. The only copies yet
issued have been to Judges and those in authority. When
distributed generally among the profession, which we pre-
same it will be ere long, we shall endeavor to gather the
fecling of the profession and pronounce more at length
upon the merits or demerits of the work done. We shall
then take the opportunity of examining the powers delegated
to the commissioners, and the manner in which the dele-
gated powers have been exercised. In all probability the
whole subject of consolidation and codification as applied to
the laws of Canada, will then receive our attention.

CODIF{CATION OF THE LAWS OF NEW YORK.

In 1848, Arphaxed Loomis, David Graham, and David
Dudley Field, were appointed, by the State of New York,
Cowmissioners to revise, reform, simplify and abridge, the
rules and practice, pleadings, forms and proceedings of the
Couris of Record of the State, and to report thereon to the
Legislature, subject to their adoption and modification from
time to time, &e. :

In 1849, two codes—the one on civil procedure, and the
other on criminal procedure—were reported by the com-
missioners to the Legislature.

On 6th April, 1857, the State passed an Act “for the
appointment of Commissioners under the seventeenth sec-
tion of the first Article of the Constitution, to prepare a
Civil Code.”

The three Commissioners appointed are David Dudley
Field, William Curtis Noyes, and Alexander W. Bradford.

It is made their duty to reduce into a written and sys-
tematic code the whole body of the law of the State, or so
much and such parts thercof as shall scem to them to bo
practical and expedicnt, excepting always such portiouns of
the law as have been already reported upon by the commis-
sioners of practice and pleadings, or aro ciubraced within
the scope of their reports,

The commissioners are, by this Aet, directed to Aivido
their work into three portions ; one containing the political
code, another the civil code, and a third the penul code.
‘The political code to embrace the laws respecting the gov-
crument of the State, its civil polity, the functions of its
public officers, and the political rights and dutics of jts
citizens. The civil code to embrace the laws of personal
rights and relations of property, and of obligations, The
penal code to define all the crimes for which persons can bo
punished, and the punishment for the same. No portion
of cither of tho codes to cmbrace the Courts of Justice,
the functions or dutics uf jud'cial officers, nor any provi-
sions concerning actions or special pleadings, civil or crimi-
nal, or the law of cvidence. It is expressly declared ghat
the commissioners are to receive no compensation whatever.

A preliminary duty made incumbent on the commission-
ers, was to report to the legislature, at its annual session in
1858, o general analysis of the cades projected by them,
and the progress made by them therein.

This preliminary duty has been performed with great
ability and dispatch ; and we have to thank Mr. Field, the
Tribonian of New York State, for a copy of the Analysis.
We learn from the Introduction to the Analysis, that the
political and penal codes are already far advanced ; and that
of the civil code only a small part has yet been written.

The commissioners state that immediately upon their ap-
pointment they entered upon the performance of the duties
committed to them, impressed with the magnitude of the
undertaking, the difficulty of its accomplishment, and the
nccessity of caution and deliberation in every step they
should take; but with a determination to recoil from no
obstacle possible to be overcome by their effosts, and to
submit to any amount of labor und sacrifice neceseary for
the preparation of a code for the whole body of the law.

With such an appreciation of this stupendous undertak-
ing, and with such a determination to carry it through to
completion, there can be little doubt that the whole will
be successfully performed.

It is not a little singular that within the past ten years
simultaneous efforts have been made in Great Britain,
Canada, and the State of New York, for the consolidation
or codification of law. In Great Britain the most strenuous
efforts have been made for the consolidation of the whole
Statute law of the kingdom—so far, however, with only
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partial success.  In New York State efforts nre being made’ betieal list of alt persons entitled to vote at the election of

apparently with move succese, for the codification of the
whole body of the laic. In Canada, an Act has been passed
for tho codification of the laws of Lower Canada refutive
to civil matters and procedure ; and in both Upper and
Lower Canada, commissionery are engaged in consolidating
the Pullic General Statutes of each section of the Pro.
viuce, aud of the two sections united.  Consolidation or
codification is the order of the day.  Each has its advoentes.
Wo, for the present,  » rve e expression of our opinion
as between these two mighty reforms.

LAW REFORMS OF TIF SESSION.—GENERAL
REVIEW.

{ Continucd from page 108.)

The bitl ¢ to protect the employés of the Government of
this Province in certain departments of the Public service
frow being compelled to work on the Lord's Day,” has a
very laudable caption. Tt is apparently designed to pro
tect a class of the community who a¢ present are compelled
or liable to be compelled to work om the Lord's Day. It
is surpassing strange, that the persons, to whose aid the
iotroducer of the bill conces, have not, by petition ot other-
wise, asked for relief in the premises.  We do not under-
Anke to pass judgment on the bill. It legislates on a sub-
ject which is too often choked with fanaticism. It is just
one of those bilis that will be blindly supported and as
blindly opposed. Men are not to be made religious by Act
of Parliament—nor is mere profission, religion. The proge-

ta member of the Lewislative Couneil and Assembly, &e.
* together with the number of the lot or part of lot, or
other description of the real property in respect of which
cach voter is qualificd.” To the corrcetness of this list
“the Clork of the Municipality ia to testify under oath. e
is then to deliver a duplicate original of the list certified
. by oath or affirmation to the Clerk of the Peace. The list is
:to be made out and delivered in duplicate on or before 1st
October in cach year.  Then, prior to use, it may be sub-
jected to a final revision by the Judge of the County Court.
[t appears to us thero iya defeet in the bill—it does not pro-
vido for the publication of the list, nor name certain und de-
fined times and places for application w the County Judge
by persons aggrieved. Great is the power entrusted to Mu-
nicipal Clerks.  We fear that in ordoer to save a slight ex-
pense iu the adoption of wholly different machinery, the
machir. .y now proposed will be clogged with corruption,
and intimes of party strife be anything but reliable. More
of this anon. The bill concludes by a Jong list of penal-
ties, cach caleulated to frighten somebody or other into the
performance of bis duty. The law in this respect cannot
be made too strict.

The bill ¢ to render the salaries of public officers liable
to seizure by judgment creditors” is not bad in principle.
Public officers receive salaries to support themselves in lifo
by paying tradesmen. grocers, and all others who minister
to their wants. When, through fraud or other bad motives,
these officers neglect or refuse to do so, an inquiry into
¢ the ways and means”” ought to follow. No doubt trades-

. . s X I .
nitor of this bill mny be found in the Act of Charles the jmen are wmuch to blame for giving, as they too often do,
Second, inflicting a fine upon any person following his unlimited wredit to men whose only recomwendation is a
usual calling,—driving a cab for instance, on a Sunday.{good coat and a few hundred pounds per annum in the

How far the law is obeyed in this respeet, we need not
say.

The bill ¢ to define the FElective Franchise, to provide
for the registration of voters, and for other purposes therein
mentioned,” is one of the most useful of the Session. We
pointed out as long since as February last, in the number
for that month, the nccessity for a registration of voters,
and endeavored to lay down not only the principle, but
the details of a measure. The bill before us, though dif-
fering in details isin priuciple the same as the measure
recommended by us. It begins by declaring what ghall be
the qualification of voters, and then procceds to demonstrate
how that qualification is to be ascertained. No person ex-
cept a registered voteris to be entitled to vote. The found-
ation of thesystem of registration of voters in Upper Canada
is mado to consist of the assessment roll. After the final
revision of the assessment roll it is declared to be the duty
of the Clerk of the Municipality ¢ to make & correct alpha-

public accounts ; but so long as competition is keen, credit
will be given.  Still, men who give it are not to be placed
without the pale of the law. A system of laws which
| protects idiots aud lunatics ought not te vefuse protection
to fuolish tradesmen. It is upon the sirength of an officer’s
salary that he receives credit. That salary is the fund to
which the creditor looks for payment. Of course it would
never do to allow creditors to seize the whole of it, and so
teduce the nowinal recipient to starvation point. Hence,
the bill before us wisely provides that ¢the amount of
such salary so applied shall not exceed one-fourth of the
salary of such public servant, and no greater proportion
than one-fourth of such salary skall be liable to such sei-
zure.” The scizure of money is not evolved as a principle
for the first time in this bill. The principle is formally
recognized in the provision of the Common Law Procedure
Act which admits of the seizure of ¢ debts owing” to a
judgment debtor. The difficulty will be to treat the Go-
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vernment as an ordinary creditor of an ordinary judgment
debtor.  If one-fourth of a salary instead of being paid
over to the officer who carns it i to be distributed among
thiry, forty or fifty of his hungry creditors, there will be
no end of trouble in the paying department.  The bill
before us does aot approach the diffizuity,  The drawer of
it has affiemsd a principle without venturing to create
machinery.  So far he rezembles the enchanter who raised
the evil spirit and could not allay him.  Much better not
to touch the subject unless it be efficiently handled.

The bill ““toamend the Municipal Law of Lower Canada
by restricting Municipal taxation upon real estate to five
per cent. on the value in any one year,” we mention heeause
it contains a principle which we desire to see applied to
Upper Canada.  Some limit must be placed on Municipal
taxation, or else bankruptey will stare us in the face.
This bill reeites that when the Municipal law was
introduced into Lower Cunada the futention was not to
expose individuals to excessive and ruinous taxat” w at the
caprice of any Xunicipal authority. So say we. Where
men of straw may be elected Municipal Councillors, men
of property—unot to say wealth-—will be plucked. It is
the duty of every gon government when it delegates power
tc see that the power delegated is not abused. The power
delegated by the Legislature to Municipal bodies in Upper
Canada has been in more than one instavce disgracefully
abused. The ‘power to raise mouey ought not to exist
without restriction. In Upper Canada at present there is
no restriction, and for this reason we think our Jaw as well
as that of Lower Canada demands amendment,

A bill “to amend the Division Courts’ Aet of Upper
Canada’’ next presents itself.  What act is known as ¢“The
Division Courts’ Act of Upper Canada?’ The Act of
1850 is denominated “ The Upper Canada Division Courts'
Act of 1850.” The Act of 1853 is denominated ¢ The
Upper Canada Division Courts® Actof 1853.” The author
of this bill cither has no clear idea of what he has written
or clse the Queen’s Printer has taken the liberty to mystify
him. DBetween them be it. The object of the bill, how-
ever clumsily worded, is o good one; it is to increase the
remuneration of Clerks and Bailiffs of Division Courts.
We bave in the columns of this journal admitted the ne-
cessity for this step.  With jurisdiction to $100, Division
Courts assume a marked position among us. Better to
pay officers sufficient remuneration and have them good
and tried men, than to employ bunglers at a reduced rate,
and in the end bring the Courts into disrepute.

“The Fishery Act” is a model of legislation. Its
language is clear and its object is equally elear. It is to
protect the fisheries from wastc and in the spirit of true
cconomy if possible to turn them to profitable account. The

Statutes, 1S Vie,, cap. 111, and 20 Vie., cap. 21 are
repealed and consolidated in this bill, The elauses munber
no less than seventy-two, and appear to be very comprehen-
give in details, Tt is nut expected of us to cuter into the
detaily of such a measure, and therefore we shall not do so.

The bill « to consolidate the laws relating to the dnspee.
tion of Fish," is very properly made a distinet measure,
It repeals the act of Lower Canada 2 Vie., cap. 65, the
act of Vpper Canada 3 Vie., eap. 24, and the net of Canada
13 & 14 Vie., eap 43. This, like the preceding bill, is ela-
borately drawn, and yet not xo much as to be inconsistent
with perspicuity  The interests involved are important,
The measures designed to protect these interestsare worthy
of their object, and very ereditable to their framer.

The bill *¢ to consolidate and provide for the extension
of the practice of Vaccination,” is as its name imports,
one more allicd with the science of medicine than of law,
It is designed to sceure in places the must accessible a
supply of vaccine matter, and indirectly to prevent small-
pux. ‘There are five clauses in the bill, the fuurth of which
is in our opinivn of doubtful propriety. It cnacts that
when a case of small-pox shall vecur in any house, &e., it
shall be the duty of the tenants and accupants, &e., forth-
with to place on the outer dvor thereof a written or printed
notice to the effect that small-pox exists therein, in defiult
of which a fine of not less than five nor exceeding twenty
dollars is imposed. Tt appears to us that this oversteps the
neeessity of the case. It is we think a provision partaking
of unnceessary cruelty and so might well be omided.

The bill ¢ to amend the law relating to Emigrants,” hus
a two-fold ohject ; the one to ruisea fund for defra,ing the
expenses of emigration, the other to protect the emigrant
from imposition. So far as these objects are coneerned the
bill appears to do all that it professes to do. Those who
take it up with the expectation of finding in it provisions
for the encouragement of emigration will be disappointed,

The bill « to provide for the Registration of Debentures
issned by Municipal aod other Corporate bodies,”’ is a
practical and statesmanlike measure. It will have the
effect of causing security where hitherto there has been
uncertainty. Municipal dcbentures, as much as land, have
become a marketable commodity among us The object
of this bill is to establish a registration of such dcben-
tures, and of the by-law under which passed, with the
proper County Registrar. The person last registered as
owner is to be prima facie taken as owner. The effect of
this will be as much to exhibit the affatrs of 2 Municpality
to an intending purchaser of debentures as to make him
safe in his purchase. Purchasers at home, by which we
mean Canada; and abroad, by which we mean England,
must be benefited by this measure. Moreover, the regis-
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tration of debentures is made to constitute a lien on the
real estate of the Corporation, having priority according te
the date of registration.  Assuredly such a system of
registration wil), as the prenmble suggests, * tend greatly to
the increased value of debentures issued under the autho-
rity of by-laws of Municipal and other Corporate bodics
passed for the purpose of raising moneys, and also for the
better security of the holders of the same.”  The bill de-
serves the greatest support, and the greatest praise. It
is pleasing to find men in the position of legislators alive
to the requirements of their age, endowed with sagacity
to contrive and ability to perform that which is for the
public good. Of this class of legislators the introducer of
the measure under cousideration is becoming one of the
most useful and distinguish-.d.

APPEALS TO PRIVY COUNCIL.

In other columus we present our readers with a report
of the decision of the Privy Council in the case of Supple
v. Gidmour. The judgment of the Court of Error and
Appeal of Upper Canada confirming the judgment of the
Court of Common Pleas, (5 U. C., C. P, 318,) is upheld.

It bas always appeared to us strange that the defendant
Gilmour resisted the demand of the plaintiff in this cause.
The delivery before the loss of the timber, the subject
matter of the sale, was us perfect as conld be the delivery
of a raft of timber. The raft wus, pursuant to defendant’s
instructions conveyed to his boom and there moored.
Nothing more remained to be done by either party to com-
plete the delivery. Afterwards the raft was destroyed by
a storm. The question was upon whow, vendor or pur-
chaser, the loss should fall. By the contract the right of
property in the timber passed from vendor to purchaser.
By the delivery at defendant’s booms the possession also
passed. From this time the raft ceased to be the r.ft of
Supple aud became that of Gilmour. The loss of it after
much litigation, it is now finally decided, is the loss of
Gilmour and not of Supple,~a decision which accords
alike with common law and common sense.

We think there ought to be some check on the right of
appeal to the Privy Council. Were the plaintiff in this
case, Supple, a poor maa, the result might have been that
sickened and cruelly impoverished by protracted litigation,
he would have been too glad to have accepted anything,
however small, offered to him by the defendant, one of a
wealthy and extensive trading firm. It so happened that
the plaintiff is a man of considerable wealth as well as de-
fendant, and rather than be bafled fought from Court to
Court until the final conflict in the presence of Royalty.

poor—and cqual justice there cannot be where it is in the
power of oue party by means of his riches needlessly to
protract litigation.

The section of the Error and Appeal Act, (20 Yie. cap.
3,) which proviZes that in all cases of a motion for a new
tria} upon the ground that the judge has not ruled sccord-
ing to law, if the rule to show cause be refused or if
granted be afterwards discharged or made absolute, the
party decided against may appeal, provided any one of the
Judges disseut from the rule being refused, or when
granted being discharged or made absulute as the case may
be, or provided the Court in its discretion think fit thatan
appeal should be allawed, &e., (s. 15) is sound in prinei-
ple. The principle of it might, we beliese, with much
advantage to suitors be estcuded to appeals to Privy
Council contemplated by s. 46 of 12 Vic. ¢. 03.

MUNICIPAL LAWS.—DISSOLUTION OF UNIONS.—
EFFECT ON COUNTY OFFICERS.

In our number for April last, we pointed out a conflict
of decisions on this branch of law.  We showed that while
the Court of Comon Pleas bad expressed one opinion, the
Court of Queens Bench, apparently without being aware of
the opinion of the Common Pleas, expressed one wholly
different.  We declared our inability to reconcile the de-
cisions,—the one being that of Carter v. Sullivan et al.,
4 U. C. C. P. 298, and the other heing that of Glick v.
Davidson et al., 15 U. C. Q. B. 5691. We are as much
as ever unable to do so.

We have now a still more recent casc in the Queen’s
Bench, wherein Glick v. Davidson is upheld, and Carter
v. Sullivan commented upon and doubted. This case is
reported elsewhere. While in reference to Carter v. Sulli-
van, the Chief Justice of Queen’s Bench thinks the ques-
tion was not much “gone into,” Mr. Justice Burns does
oot hesitate to say, “I have attentively considered the case
of Carter v. Sullivan, on the construction of those statutes
but confess my inability to take the view adopted in that
case.” Thus the conflict of authority as much as ever
exists and the breach if anything is widened. Until the
question is cither scttled by a Court of Appeal or the legis-
lature, our rewarks made in April must stand as they are
written.

We have examined the New Municipal Bill, but cannot
fiud that it proposes to help us out of the difficulty. Indeed
we cannot discover that s. 37, of 12 Vie., cap. 78, is with
or without amendment, to be re-enacted. Probably tbe
commissioners deeming it a temporary provision have
omitted it. If they have done so they have done wrong.

There ought to be in all suits cqual justice to rich and ,Not only as to Countics already disunited, but as to Coun-
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tics to be disunited, (York aud Peel for instance) a pro-
vision of the kind is required. We trust that having
drawn attention to the omission, the enactment omitted
will be supplicd,—and supplied in a form calculated to re-
move existing doubts upen 2 point of a very grave descrip-
tion.

ELECTIONS.~BRIBERY.—~TRAVELLING EXPENSES.

We are indebted to onc of our English exchanges, The
Solicitor's Journal and Reporter for the case of Cooper
v. Slade in other columns. It has long becn doubted
whether the bong fide payment of travelling espenses, or
the promise thereof, is, under any circumstances, bribery.
It will be scen by a perasal of the case we have mentioned,
that although there be no intention morally to do wrong,
vet the offence of bribery may be committed. The deci-
sion being that of the highest court in the Realn, House of
Lords, is the more important and more deserving of atten-
tion. It is now settled that the payment of expenses, or
the promise thereof if made in order to enduce an elector to
vote for 8 particular candidate i3 bribery. This we belicve
to be the law of Canada as much as the law of England.

HISTORICAL SKETCH OF THE CONSTITUTION, LAWS,
AND LEGAL TRIBUNALS OF CANADA.

Shortly after the discovery of this countinent the attention
of European States was directed to it as a field for coloniza-
tion. Great Britain and France, as leading maritime powers,
were foremost in the enterprise. The greater part of what
now constitutes the United States of Awmerica became
colonies of Great Britaia; while the territory now constitu-
ting Canada was colonized by I'rance.  For more than two
hundred years, with little interruption, Canada remained
subject to the government of Fiance, and was peopled
through the cfforts of trading companies invested with
great privileges, seconded by the zeal of the age to propa-
gate the Christian religion in foreign parts.

The first attempt of the French to colonize Canada ap-
pears to have been made by Jacques Cartier, a navigator
who earned for himself a distinguished reputation. IHe
was first sent to this continent in 1534, by Francis L. of
France.* He reached the mouth of the St. Lawrence, and
having, in the name of the Kieg, his Master, taken pos-
session of the surrounding country, returned to Europe. In
1585, he again sailed for Canada. It was during this year
that he penctrated the St. Lawrence as far as Quebec and
Montreal, then the sites of Indian villages. e returaed

# ]. Garnean, 18.

in 1536. In 1540, having been appointed commander of
a fleet,* he once more sailed for Canada, and on the 23rd
August reached Quebee.  Before he sailed, Jean Frangois
de la Rocque, Lord of Roberval, had been appointed Lieu-
tenant-Governor of Camada, Iochelnga, Newfoundland,
Labrador, and the adjacent country,t but for some reason
did nct accompany Cartier.  In 1532, when the latter was
returning to Burope, he met Roberval at St. Johw’s,
Newfoundland, then on his way to Canada.  Cartier never
returned to Canada,  Before his death he published an
account of his first two voyages, and of his discoveries in
the colony. Roberval proved an unwise and severe ruler.
While he was Governor onc man was hanged, several were
placed in irons, and both sexes alike were, by public au-
thority, subjected to the discipline of the whip.t

The attewmpts of Cartier and of Roberval to colonize the
country ended in failure. The idea was aubandoned. Nor
was it revived for nearly fifty years. In 1598, the Marquis
de l2 Roche, a gentleman of Brittany, obtained letters pa-
tent, in many respects similar to those previously granted
to Roberval.§

We have a record of his commission ;|| and as it is not
only remarkable in itself, but the prototype of many that
followed, we purpose noticing it. It bears date at Paris
on 12th January, 1598. It is granted by King Henry of
France, and recites that his predecessor, Frangois I., had
been informed that the islands and country of Canada,
Sable Island, Newfoundland, and parts adjacent, were very
fertile and rich in material resources. It procceds to say
that these lands were peopled with races of men who,
though of sound mind and understanding, had noe know-
ledge of God ; and farther recites, that for the conquest of
this country ample powers had been previously given to
Jean Frangois de la Rocque, Sicur de Roberval, but that
these had not been fully exercised. For him it substitutes
le Sieur de Ia Roche, whose titles, many and great, are set
in beraldic array. The duty of spreading the Catholic
Faith is especially enjoined ; and as second and next to
this, the commission commands him to acquire more of
the country, but dirccts that this shall be done if pos-
sible, by pcaceable, rather than warlike means. Inciden-
tally to these, power is given to make laws—to enforce
obedicnce to them—to punish or pardon delinquents—and
generally to excrcise legislative and executive functions.
Power is also given to bestow upon deserving noblemen
or gentlemen, fiefs, seigniories and baronies, according to
the tenure of land then existing in France. To those of
more humble rank there was power to make lesser dona-

* 1I1. Edits et Ordonnances, 6.
j] III. Edits et Ordonnances, p. 7.

$+1b.  $1W. Smith, 13.
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tions.  Provision was then made for the distribution of
the fruits of the voyage. Al judges, officers and sub-
jeets were enjoined obedience in the ordinary form.

Lord de la Roche sailed for Nova Scotia with a number
of convicts that had been taken out of the guols of France.
tt is not certain that hie cver reached the continent. He
abandoned part of his force on Sable Islind and shortly
afterwards returned to Kurope.

Fate scemed to oppose all attempts at colonization ; and
notwithstanding, there were muny adventurers. M. de
Chauvin applied to the King, and obtaived for himself
privileges like those of the Marquis de Ja Roche. 1n
company with M. de Poutgravé, a trader, he made a trip
to the St. Lawrence, where having collected a large supply
of fuis he returned to France, sold them, and died.*

His successor was De Chaste, who organized a company
of traders from among the merchants of Rouen.t An
expedition sailed in 1603, under the command of Cham-
plain, a naval officer, who had previously served in the
Bast Indies. This expedition having penctrated as far as
the Falls of St. Louis returned to France, when it was
found that De Chaste was dead, and that n new patent had
issued to M. de Monts.? This gentleman was appointed
Governor of the territory lying between the fortieth and
forty-sixth degree of North latitude, with certain privileges
of trade. Under him, Champlain, ever active, made ex-
plorations in different parts of the country. The years
1604 and 1605 were spent in exploring the country along
the Banks on each side of the St. Lawrence, and in 1607
he went to Tadousac.§ Ile formed settlements at Saint
Croix and Tort Royal, and on 3rd July, 1603, began to
build houses at Qnebee, of which he must be considered
sidered the founder.  So soon as the St. Lawrence was free
of ice he went up the river with a view to exploration, and
on his wuy southward crossed a Lake, to which he gave
his name, a name that it now bears.|| It was during the
autumn of this year that he repaired to France, leaving
Peter Chauvin in command. In the following year ke
returned to Quebec full of hope, with the iotention of
pushing his discoverics. In the meaniime de Monts lost
his privileges of trade, and Champlain, fecling the want
of a powerful protector, revisited ¥rance. e then learnt
that Count Soissons had obtained the Viee-Royalty, and
in him found all that he desired. Erom Count Soissons
Champlain received a commission, appointing himself Licu-
tenant-Governor of the colony.§ In this commission the
colony was for the first time officially styled New Frauce.

* TW. Smith, 15.
+ L Garneaw, 38 etseq.

3 Wawk’s Cyl. Biog. Champlain.
!
$ I. Lescarbot, 417, $

1 W. Smith, 17.
ML Edits ct Ordonnances, 11.

Champlain was instructed to proceed ““to a place on the
St. Lawrence culled Quebee.”  Officers for the administra-
tion of' justice nud maintenance of police were assigned to
him; and general authority was given to him to make
treaties aud alliances with foreign powers. 'The most re-
markuble part of the commission is that wherein he is
expressly commanded to discover the route to China and
the Bust, through Awmerica.™

Shortly afterwards Count Soissons died, and the Prioce
de Condé received the supreme appointment. e continued
Chawplain as his Jieutenant.  An extensive Canada Com-
pany, upon the application of merchauts of St. Malo, Rouen,
and La Rochdlle, was incorporated. Threngh this compuny
Chanpliin succeeded in having four Recollect priests seut
out, and they it is said were the first of their order who
ever entered Canada.  The licutenunt-governor still devoted
all his exertions to secure the prosperity of the colouy
while the Recollect fathers did their best to spread their
religion among the Indians. In 1620 the Prince de Condé
suld the Vice-Royalty to the Murshal de Montmorenci,t
by whom Champlain was continued as lieutenant-goveraor.
About this time Champlain revisited France, for the pur-
puse of impressing upon the trading company aud the Crown
the wauts of the Colony, but his appeals were coldly re-
ceived. Being possessed of an indomitable will, he, though
denied the aid he so earnestly implored, returned to the
scene of his labors. The Iive Nations of Indians growing
uneasy begau to give trouble. They seized Father Poulain,
a Recollect pries., and fastencd him to a stake in order to
bure hiw alive. He was only released from this peril in
exchange for an Indiun Chief whom the French had taken
prisoner.f © A convent which had been erected on the
banks of the River St. Charles, near Quebece, was afterwards
invested by the Indians but not attacked. The siate of
the colony, consisting only of fifty persons, men, women
and children, was now deplorable in the extreme. Not
only was it at the merey of surrounding savages, but,
owing to the neglect of the trading company, actual want
began to manifest itself. A special agent was despatched
by Champlain to France. The result of his journcy was
that the Crown suppressed the trading company and granted
an exclusive privilege to two brothers nanied De Caen. §

Champlain erected a stone Fort for the better protection
of the colony, and with his family sailed for France. There
he ascertained that the Duke de Montmorenci had disposed
of the Yice-Royalty to his nephew the Duke de Ventadour,

* «Pour essayer de trouver le chemin facile pour aller prr dedans
(Saint Laurent) le dit pays au pays de la Chine et Indes Orientales
ou antrement tant ¢t xi avant qu'il s pourra, le long des cotes et
en la terre ferme.”—II1. Edits ¢t Ordonnances, p. 12. § 1. Gar-
neaw, 63 etseq. 1 1. W. Smith, 19, 3 I. W. Smith, 19.
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who had taken holy orders, and whose chief aim in the ac-
quirement of the colony was the conversion of the Indians.
Champlain was by him continued as licutenant-governor.™
He returned to Canada, accompanied by the Jesuit fathers
1 Allemand, Masse and De Brebeuf, and two lay brothers
of reputed piety. Upon theirarrival they were well received
aud lodged in a small house built by the Recollect fathers,
then standing whete now stands the Geveral Hospital of
Qucbee.

‘The brothers Caen, who were Huguenots or Protestants,
were charged with fumentivg religious differences wmong
the settlers, and in consequence deprived of their privi-
leges by Cardinal Richelicu. The colony was in a measure
ceded to the ¢ Compagnie des cents Associés,” who on
20th April, 1627, reccived a Charter, contzining most
extensive powers of government.! Still Chawplain con-
tinued lieutenant-governor. The colony was not, however,
destined to be free from trouble; a new fue presented
itself.§ War having been declared between France and
England, William de Caen, chagrined at the loss of his
privileges, in 1628 conducted an English armament, under
the command of Sir David Kirk, to Tadousae, and thence
sent a summons to Champlain to surrender. This the Jatter
witi: great spirit refused to do, and at once prepared to meet
the enemy. Sir David Kirk having encountered a French
convoy under de Roquement, captured it and made sail for
Englaud. In the following year, 1629, his brothers Lewis
and Thomas Kirk having suddenly appeared before Quebec
demanded its surrender. The demand was complied with,
owing, it is said, to the threatened attack of the hostile
Indians, and—the ship which was bringing the supplies
having been captured—it may be added, the danger of
starvation. Champlain having capitulated, was conveyed
by the English communders to IFrancef] The population
of Quebec at this time did not exceed one hundred persons,
men, women and children. At Montreal there were only
three or four log huts.  There were about the same number
at Three Rivers and Tadousac. §f There were not as yot
any fixed laws or settled tribvnols.  Disputes appear to
have been settled in a neighbourly manncr; that is, by
reference to friends or an appeal to the Keutenant-governor.
Money was scldom seen, and litigation was upon the whole
a stranger to the land.

By the treaty of St. Germain de Laye, Canada, Acadia,
Newfoundland and Cape Breton, were in 1632 restored by
England to France.** The company of the hundred asso-
ciates received a rencwal of their former privileges. Cham-
plain was re-appointed Governor; and after his sppointnent,

* 111 EditsctOrdonnances, 13. ¢+ L W. Smith, 20. 11 Edits
¢t Ordonnances, 1. 3 I. Garnean, 169 ct seq. || 1 W. Smith, 22.
9 1 W. Smith, 24, ** I, Garneau, 80.
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in compauny with two Jesuits, arrived in the colony. The
offers of P’rotestants to settle in the colony was expressly
refused. ¥ A few years afterwards Chawvpliin died.  1le
bid adicu to this world in 1633, amid the sorrow of the
whole coluny.  Shortly before his death he published a
history of the cvluny from its discovery to 1631.  In it he
minutely narrates his several voyages and faithfully portrays
the rise and progress of the colony.

(7o be continued.)

DIVISION COURTS.

OFFICERS AND SUITORS.

ANSWERS TO CORRESPONDENTS.

To the Fditors of the Law Journal.
Loudon, May 4th, 1858.

GextreMEY,—I hope you will excuse me troubling vou with
this letter. 1 do 8» with a view to obtain your opinivn with
regard to the present law limiting, Division Court executions
to thirty days. It scems to me that it would be far Letter to
have them returnable the same as executions issued from the
Sheriff’s office—viz., immediately after execution. We then
could make a great mauny executions that we cannotat present ;
for instance, suppose an exeuticn issue from a Division Court
office on Junc lst, and levy on crops.  An executivu issues
from the Sheriff’s office on June 10th, and levy on the same
crops : the crops are notavailable until July 2nd, and then the
Sheriff is first, because the Division Court execution has ran
out. Again, suppose an execution issues from the Sheriff’s
oftice on January lst, against the goods of Jubn Jones, for the
sum of £100: on Junuary 10th, an exccution issues from a
Division Court fur £25, against the same goods; on January
20th, another execution issues from the Sheriff’s ofice against
the same goods—on Feb. 15th, John Jones pays the first exe-
cution of £100 to the Sheriff; it will thus be seen-that the
Sheriffis still first, and that the Divisiun Cuurt execution cannot
be collected, because it has run out before the first execution
had been paid to the Sheriff. It will thus be seen that if the
Division Court executions could have been kept in force, they
would have been made in both the above cases.

In a great many cases, plaintiffs would be very willing to
give poor unfortunate defendanta time, if they could dv so
sately~that is, if the execution did not run out so spon. Ono
objection to al*ering the words ¢ thirty days,” to ‘ immediately
after execcution,” might be, that bniliffls not being limited to
any particular time to make a return might delay the return
too long, but that might Le remedied by giving pluntiffs the
power, by filing a notice with the clerk, to compel o return
within thirty days.

Answers to the following questions would very much oblige
your humble servant.

First,—Can a Sheriff hold an execation agrinst a person’s
coeds for a year or more, and during that time hinder a Divi-
sien Court Bailiff from scizing and selling the same goods ?
I have often served notices cn the Sheriff requesting him to
sell—if he does not sell after being served with a notice, can
Isell? Ifit is legnl to serve a notice, what would be the
proper form ? If I bcld an exceution against a person in an
adjoining division in any County, and he come into my division
with goods, can I seize, advertise, and sell such goods, in my

* L. Smith, 25.
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division ; or would it bo necessary for me to advertiso and sell
the goods in the division in which the defendant resides 2 Can
I, lawfully, after having seized goods, remove them to another
division for safe keeping. provided I take them back to the
divigion in which I seized them on the day of sale, and sell
them there. J.T

[The above involves questions of general law, which
wo do not profess to answer; but we hopo to notice some of
the subjects referred to, in our nest issue.~Lvs. L. J.|

To the Editors of th- 7 v Journal.
srantford, May 18th, 1858,

GexrtieveN,—In the Act 13 « 14, Vic. ch. 53, sec. 77, it is
enacted that **if any Clerk Bailiffor other officer, employed in
putting this Act or any of the powers thercof into execution,
exuct, take or accept any fee or reward whatsoever, other
than and except such fees as are or shall be appointed and
ullowed respectively as aforesaid, for or on account of any-
thing done or to be done by virtue of this Act, on any ac-
count whatsoeser, relative to putzing this Act into excecution;
every such person so offending shall, upon proof thereof be-
fore the said Court, be forever incapable of serving or being
employed under this Act, in any office of profit or emolumeant,
and shall also be linble in damages to the party aggrieved.”

I submit the following case :—

A, Clerk of- Division sent B, Clerk of. Division,
several transcripts with instructions to issue Summonses after
Judgment, and send A the bill of costs—the summonses were
issued, B sent A a bill of costs amounting to £15 8s. A.
nsked for a bill of items which was not given. B sued A for
the amount and on making affidavit that the claim was cor-
rect, judgment was cntered for the amount. A, on arriving
at the Court, applied for a hearing and claimed that the costs
charged were too high; the Judge, after comparing the
charges with the tariff, gave judgment in favor of B for” £11
17s. Gd., thus striking off £3 10s. 6d. Question, did B in
claiming the £3 10s. 6d. excess of costs, render himself lia-
ble to be dealt with under the above section, and if so, what
are the necessary steps to be taken in the matter ? D

[The clause is & penal one, and must be construed strictly.
It caunot be said that B took or aceepted excessive fees. le
wmade claim by suit, and did not eventually recover—that’sall.

His conduct was most objectivnable, and we presume the
Judge oot only disallowed tho costs to him, but made A.alib-
eral allowance for his luss of time. We koow at least one
Judge who would have removed him from office it the claim
werg designedly fraudulent.—Eos. L. J.)

Ty the Lditors of the Law Journal,
Preston, May 29th, 1858.

GratieMEN :—Allow me to bring to your notice some of the
unnvoidable evil consequences that will arise if the proposed
Division Court Bill to exclude merchants from being com-
petent to fill the office of Clerk of Division Courts, as proposed
by Mr. Benjamin be passed. In thinly Qopuhted sections of
the country, the office of & Division Court Clerk is not a very re-
munerative one, the annual fees amounting to from £50 to £75,
The parties thataresuited to fill such an office are not very nume-
rous, and Judges even now where they have the privilege to
solect from among all the settlers, do often find it difficult to
ubtain a competent person. It frequently happens that the
only competent person io a Division is the Postmaster, who at
the same time most invariably has a small store, a farm, or
other trade, and if therefore the merchants were excluded
the Judges might be obliged to employ an incompetent person.

Again, looking at ths objeot of the bill as mentioned in the
Preamble, that objer: will not be aobtained even if it become
Law, and my grounds for this nssertion are as follows :—

‘The Bill as it is proposed only affects Division Court Clerks
in rural districts, sinco in cities and towns there are no Divi-
sion Court Clerks that aro at the same timo merchants. 1f,
however & Division Court Clerk feels dispused to take undue
advantage of certain plantiffs and favor other plaintiffs he can
do 8o although he is not a_merchant, but in so doing he may
have as great an interest in the suits asif he were the plain-
Gff himself. ‘Take for instance the Clerk of a large Division,
where there are 8 number of merchants, and where the assig-
nees of several of these merchants place in the hands of that
Clerk all the books, accounts, and plaintif’s notes of them,
(which is done frequently,) the Clerk receives these claims on
commission, he collects themn through the Court, and since ho
has auo interest in the claims, he may favor the one plaintiff
in preference to the other, just az a country merchant when
Clerk might favor himself in o certain suit by taking undue
advantage of other tlaintiffs. The country merchant’s interest
may be £5, while the interest of the other clerk is £20. How-
ever, it is a pleasing fact, that complaints against Clerks for
taking undue advantages are so rare, if any there be. The
Bill is uncalled for; but should it be passed, a number
of respectable persor:s will lose their situations as Clerks, and in
many instances no person fully qualified can be obtained,
and the business of the office will’ be done improperly. The
public will suffer more on that account, than by leaving the
law as it now stands,

My principal reasons for writing to you at present is the
notice? received respecting that Bill, it having been brought
up in Committee and the majority being in favor of it. There
having been two or three letterc from Judges produced and
read, speaking in favor of the measure. The Judge of this
County is decidedly opposed to the Bill, and his own words
are that if it passed, it will affect four of his Clerks, and that
he would not know how to refill their place. ‘The matter is
delayed until the Judges have been communicated with.

Believe mie to remain,
Respectfally yours, o

..

[The views of our correspondent are our views. We have
8o expressed ourselves in reference to Mr. Benjamin's Bill on
more than one oceasion. The tmaginary evil to be remedied
by his bill, will, in our opinion, if the bill be passed, he sup-
planted by greater and more numerous evils. ‘Lhe dificulty
of procuring suitable men {or the office, now great will bo in-
creased ten-fold.—Eps. L. J.}

MANUAL ON THE OFFICE AND DUTIES OF
BAILIFFS IN THE DIVISION COURTS.

(For the Law Journal—By V—-)
{CONTINUED FROM FAGE 110, VOL. 4]

Bailiffs are fully protected in the just discharge of their
lawful duties, and the provisions for their punishwent in
case of uegligence or misconduct are not less ample.

The sectivns imposing penaltics will now be noticed :
the remedy by action against the officer and his suretics
will be examined in its proper place.

The cractments contained in the 101st,.76th and 77th
sections of the D. C. Act affect the Bailiff alone, and are
mainly directed to ihe punishment of misconduct. The
action given against the Bailiff and his sureties by another
clause will in every case give the party aggrieved all the
remedy he is eatitled to when loss is occasioned by neglect,
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and as a general rule the proceeding by action is preferable. ‘
First, because proceedings under the clarses mentioned !
beiung in their nature peoal, require to be conducted with
great nicety, and the evidence must be conclusive, as in
case of doubt the benefit of that doubt would be given in
favor of the accused. Second, beecause such a proceeding
is directed against the officer alone, whereas jn an action
his sureties may be joined as defendants ; and Z'%hird,
because the remedy by action i3 more speedy.

Considerations of this kind probably preseated thew-
selves to the committee of judges when framing rules, for
no form has been given under these penal clauses. It
seems sufficient then briefly to notice their provisions. See-
tion 101 provides, that a Bailiff who shall by “neglect or
contrivance or owmission lose the opportunity of levying any
exccution’ against goods and chattels, may be ordered to
pay such damages as the plaintiff has sustained by the
misconduct ; and that upon refusal of the Bailiff to pay,
the payment may be enjurced asin ordinary cases of judg-
ment recovered.

The complaint under the section must be by the party
agarieved, and should properly be in writing.  The Bailiff
will then be called upon to answer, and it he denies the
charge, and is not prepared to cnter on his defence, the
matter wiil be adjourned to enable him to do so. The
facts alleged and disputed, must at the trial be proved by !
at least one credible witness, If the matter of the com-
plaint be proved to the satisfaction of the judge, he will
make an order on the Bailiff to pay a sum suflicient to
cover the damage sustained. As to subsequeut proceed-
ings the coactmeut is not very clear, but it would seem
that the order must be served on the Bailiff, and on his
refusal to obey it, an application may be made for execu-
tion to issue, but nothing is said as to costs. Section 76
provides, that if any Bailiff acting under colour or pretence
of the pracess of a Division Court shall be guilty of extor-
tion or misconduct, or shall not duly pay or account for
monies levied or received by him under the act, he may be
ordered to pay back the wmoney extorted, or to pay over
monies levied or reccived by him, together with damages
and costs to the party aggrieved ; and in default of pay-
ment the amount way be levied under judge’s warrant;
and in default of distress (or summarily in the first instance)
the Bailiff may be committed to gaol for a peried not ex-,
ceeding three months. |

Great care must be taken in acting on this penal enact-
ment that every proceeding is regular and sufticient. The
complaint must be made by the purty agarieved, and must
be committed to writing ; it must be made at a sittings of
the court, and the facts alleged be fully sustained by proof, ;
as under the 101st section, the Bailiff will be entitled to;
an adjournment to preparc his defence. '

The order of the judge is enforceable only on a warrant !
uoder his hand and seal.

The 77th Section provides that if any Bailiff or other
person employed in putting the Division Court Act or any
of the  vers thereof into execcution, shall exact, take or
accept any fee or reward whatsoever, other than and except
such fees as are or shall be appointed and allowed for any-
thing done by virtue of the act or on any account whatso-
ever relative to putting the same into execution, the offender
shall on proof before the court bhe forever incapable of!

serving or being employed under the Division Court Act
in any office of profit or emolument, and shall also be liable
in damages to the party aggrieved.

The offence must be clearly proved before the court, and
an order in the nature of a conviction mace by the judge.
‘This punishment under the section is clearly in addition to
the remedy by action, for it is provided thut the offender
“shall also be liable in damages to the party aggrieved.”
The complaint should be specific and in writing that the
officer may be clearly informed of the nature of the charge
against him.

In proceedings under any of these three sections the
complainant will not be allowed to go beyond the particular
acts specified as constituting the offence, and the evidence
must be confined to such acts, and they must be shown
clearly to be within the terms of the particular enactment.

— ma

THE MAGISTRATE’S MANUAL.

BY A BARRISTER-AT-LAYY -—(CoPTRIGHT RESERVED.)
(Continued from page 111, Voi. 1V ]

TII.—SrMMONS OR WARRANT.

Discretionary.—The information having been exhibited,
the next thing to be done is to compel the appearance of the
aceused to answer the accusation. This may be done either
by the issue of a Warrant or Summons, in the first instance
in the discretion of the magistrate.* It is for him to judge
of the probubilities of escape.  1f the erime churged be une
of ¢normity, involving heavy punishment or at all events
disgrace of character, the probubility of escape is great.
Most crimnes as to which magistrates act ministerially, are
of this discription. lHence the warrant is more usual than
the summons in such cases. No warrant cught to issue in
the first instance unless the information be on the oath or
affirmation of the informant or some witness or witnesses in
that behalf.t

Warrant.—The warrant, if issued, must be under the
hand and seal of the magistrate or magistrates issuing it.
1t may be directed to all or any of the coustables or peace
officers of the County or United Counties within which it is
to be cxecuted, or to a particular constable and all other
constables and peace officers in the territorial division within
which the magistrate or magistrates issuing it has jurisdic-
tion. It waust state shortly the offence on which it is foun-
ded. It must alsoname or otherwise describe the offender. It
must also order the person or persons to whom it isdirected to
apprehend the offender and bring him before the magistrate
or magistrates for the same territorial division to answer
the charze contained in the information, or otherwise be
dealt with according to Jaw. It remains in force until ex-
ecuted.

Form of Warrant—The warrant may be in this form—

Il Province of Canade, { County or Unifed Counties, or as the
case may be,) of—.

To all or any of the Constables or other Peace Officersin the
{ County or Uniled Countics, or as the case may be,) of —.

* 16 Vie. c.
1 18 Vic. c.

¢ 18 Vic. c. 179, 8. 6.
1| 16 Vic. ¢. 179, sch. B.

179, 8. 1.
179, s. 4.
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Whoereas A. B. of ——, (laborer,) hath this day been charged
upon oath befure the undersigned, {one) of Her Majesty’s Jus-
tices of the Pence in and for the said ( County or United Coun-
ties, or as the case may be,) of ——, fur that e, on ——, at
did («le., stalting shortly the affence ;) These are therefore to com-
mand yeu, in Her Majesty’s name, forthwith to apprehend the
said A, B., and to bring him before {me) or some other of Her
Majesty’s Justices of the Peace in and fur the snid (County or
United Counlies, or @~ the case may be,) of ——, to answer unto
tho said chiarge, and to be further dealt with according to law

Civen under (my) Hand and Seal, this — day of ——, at
——, in the {Cuunty, d'c.,) aforesaid.

lL. s.] J.S.

No objection can be taken or allowed to any warrant for |

any defeet therein in substance or in form, or for any vari-
ance between it and the evidence adduced on the part of
the prosecution. If any such variiuee appear to be such
that the party charged has been thereby deceived or misled
the magistrate may adjourn the hearing of the cause to some
future day and in the meantime remand the party charged
or admit him to bail in the manuer which we shall here-
after deseribe.®

How eaccuted. —The offender may be apprehended at any
place within the territorial division of the magistrate or mrit-

division, or before some magistrate of the division wherein,
according to the warrunt, the offence isalleged to have been
committed. But in case the prosecutor or any of his wit-
uesses be iu the division where thearvest is made, thoe offen-
der, if so directed by the magistrate who backed the war-
raut, may be conveyed before such magistrate or some other
magistrate of his division.* The accused ought not to be
handcufted, unless there is reason to believe that he medi-
tates violence or an escape.t

Srummons—The magistrate may, us we have already sta-
ted, instcad of issuivg a warrant issuc a summons for the
appearance of the purty accused. The sununons ought to
be directed to the party charged in the information, and
not to constables, &ec., like a warrant. It ought, however,
like & warrant to state shortly the matter of the information,
and theu require the person accused to appear at a certain
time and place to be mentioned thercin.}

Form.—The swmmons may be in this form—

¢ Province of Canada, ( Counfy or United Counties, or as the
case may be,) of.——
To A. B. of , (laborer) :

Whereas you have this day been charged before the under-
signed {one) of Her Majesty's Justices of the Peace in and for

gistrates who issued the warrant, or in case of fresh pursuit | the suid (County or United Counties, or as the case may le.) of

at any place within the wext adjoining territorizi division

| fence) ;

and within seven miles of the border thereof. Where the
warrant is directed generally to aZl constables or other peace
officers of the diviston any constable or peace officer for any
place within’such division may execute the warrant. If
the offender be not found within the jurisdiction of the
magistrate who issued the warrant, or if he escape, or be
suspected to be in any place in Canada whether in Upper
or Lower Canada, out of the jurisdiction of such magistrate,
any magistrate of the Division where the offender shall be
found or supposed to be upon proof on oath of the hand-
writing of the magistrate who issued the warrant may back
it. The indorsement ought to be in this form.

1 Province of Canada, (Counfy or Uuited Countics, or as
the case may be) of.

Whereas proof upon oath hath this day been made before
wme, one of ler Majesty’s Justices of the Peace in and for the
said ( County or United Counties, or as the case may be) of —,
that the name of J. 8., to the within Warrant subscribed, is of
the hand-writing of the Justice of the Peace within mentioned ;
I do therefure herehy authorise W. T. who bringeth to we this
Warrant, and all other persons to whom this Warraat was or-
iginally directed, or by whom it may be lawfully executed, and
also all Constables and other Peace Officers of the said (Coun-
ty or United Counties, or as the case may be) of , to esecute
the same within the said Iasc mentioned {Connty or Uniled
Counties, or as the cuse may be.)

Given under my land, this day of ——, in the yearof
our Lord ——, at —, in the { County, {Lc.,) aforesaid.

This indorsement is suflicient authority to the person pro-
ducing the warrant, to all persons to whom the same is
directed, and to all constubles and other peace officers of the
territorial division where the warrant is so indorsed. It is
made sufficient authority not only for the apprehension of
the offender, but to carry him before the magistrate who
issued the warrant, before some other magistrate of thesame

* 16 Vic. ¢. 179, 8. 6. t 16 Vie. c. 179, Sch. K.

. for thut you on ——, ut y (d°c., stating shortly the of-
These are therefore to command you, in Her Majesty’s
name, to be and appear before (me) on , at o'clock in
the { fore) novn, at ——, or befure such other Justice or Just-
ices of the Peace for the snme ( County or United Countics, or as
the case may be,) of ~———as may then be there, to answer to the
said charge, and to be further dealt with according to law.
Herein fuil not.

{  Given under (my) Hand and Seal, this —— day of in
‘the year of our Lord —, at ——, in the {County, d-c.,)

- afuresaid.
{r s.] J. 8.

No objection can be allowed to any summons for any
alleged defect therein, or for any variance between it and
the evidence adduced for the prosecution, except as alrcady
noticed in regard to warrants.

Ilow scrred,—The summons ought to be served by a
constable or other peace officer upon the person to whom it
is dirccted by delivering it to the party personally, or if he
cannot be met with then by leaving it with some person at
his last or most usual place of abode.||

Warrant if party summoned fail to appear —1t 1s the
duty of a constable who serves the summons to attend at
the time and place mentioned in it to depose. if necessary,
| to the service. It the party summoned do not then aud
| there appear, the magistrate may issue a warrant for his
| arrest in this form :—

;9 Province of Canada, (County or United Countics, as the
j case may be,) of——

To all or any of the Constables, or other Peace Officers in the,
said ( Coundy or Countics, ar as the case may be) of ——:

Whereas on the —— day of (instant or last past) A. B.
of the ——, was charged before me or us, the undersigned, (or
name the Magistrate or Mugistrales, or as the case may be) (one) of
Iler Majesty’s Justices of the Peace, in und for the said ( Coun-
iy or United Counties, or as the case may be,) of ——, for that

* 16 Vic. ¢. 179, 5. 7.
+ Wrightv. Court, 4 B. & C., 596.
1 1lv Vic.c. 179, 8. 6.

% 16 Vic. ¢. 179, Sch. C.
| 16. 8. b.
i 25, Sch. D. 1.
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(. as wn the Summons) ; Aod whereas (I, he, the said Justice
of the Peace, we, or they, the said Justices or tho Peace) then
issued (my, our, his or their) Summons to the said A. B. com-
manding him, in Her Majesty’s name, to be and appear before
(me) on ———, at —— o’clock in tho (fore) noon, at ——, or be-
fore such other Justice or Justices of the Peace as should then
bo there, to noswer to the said charge, and to bo further dealt
with according to law; Aud whereas the said A. B. hath neg-
lected to bo or appear at the time and place appointed in and
by the satd Summons althingh it hath now been proved to
(me) upon oath, that the said summons was duly served upon
the siid A. B; These are therefore to command you, in Iler
Majesty’s name, forthwith to apprebend the said A. B. and to
bring him hefore {me) or some other of Her Malesty’s Justices
of the Peace in and for the said ( County or United Cotnties, or
as the case may be) of ——, to answer the said charge, and to
be further dealt with according to law.

Given under (my) Hand and Seal, this —— day of —— in
the year of our Lord ——, at —— in the (County of ——
aforesaid.

(L. s J.S.

U. C. REPORTS.

QUEEN’S BENCH.
Lieported Dy C. RonminsoN, Esq., Lurrsteral-Law.
HILARY TERM, 21 VIC,

FeeEMING v. McNAvuGureN.

Cuimmissioner for takang affidavite~—Appontment fur didrict—Continuation
of authority n counlus.

Hdd, afirwing Glick . Davidson, 15 U. C. R. 591, and dissantiag from Carter v
Suilivau, 4 C. ¥, 298, that a commissioner appolnted in 1840 for the districts of
Gure and Wellington, might, after the passing of 12 Vie., ch. 75 and 14 & 15 Vie.
fl?s.tfl'ciommw to take aftidavits fn Qalt, wiich was forerly within the Gore

Interpleader issue to try whether certain goods and chattels
were the property of one James H. Williums on the Ist of July,

DI

The trial took place at Berlin, before Burns, J., and it was ad-
roitted that the execution debtor, Williums, had exccuted a chat-
tel mortgage to the plaintiff upon the goodsin his possession,
dated 7th June, 1837, to secure the payment of the sum, of £118
16s. 9d. on the 9th of June, 1858, aud that the affidavit of execu-
tion and the debt being duec was duly attached, and the instru-
ment was filed in the office of the clerk of the county court on the
10th of June, 1857. No attcmpt was made to impeach the debt
as not being dona fide due to the plaintiff, butit was coutended
that in law no proper affidavit of exccution, or of the debt being
due, was attached to the instrument, because it was proved that
the commissioner before whom the two aflidavits were made had
no legal nuthority to administer the oath.

The authority under which the commissioner acted was n com-
mission signed by the Chief Justice of this court, Mr. Justice
Macaulay, and Mr. Justice Jones, dated 5th of August, 1840, autho-
rising him to administer oaths for the districts of Gore and Wel-
lington. The affidavits were sworn before the commissioner at
Galt,in the county of Waterloo, on the 9th of June, 1857. At the
date of the commission, 5th of August, 1840, Galt was in the dis-
trict of Gore, being in the township of Dumfries. The first change
from districts into counties wasmade. The next change wasmade
by statute 14 & 15 Vic., ch. 5; and under that act North Dum-
fries, in which town:* ‘p Galt was situated, was attached to the
county of Waterloo, and the whole tract which previously com-
posed the county of Waterloo was divided into three counties—
namely, Wellington, Waterloo, and Grey—the town of Galt being
in the county of Waterloo, and the threc being united for judicial
purposes, with Wellington as the senior county. In the month of
Jannary, 1853, the couaty of Waterloo became disunited from the
union of counties under the provisions for cuabling junior counties
to scparate from the uuion of countics. No new commissions for

adininistering aflidavits were issued, but the commissioner who
administered the oath in this case, with others, acted on the former
commissions.

The lesrned judge reserved leave to the defendant to move to
cnter a nonsuit, or a verdict fur defeudant, if the commissioner
was nut legally authorised to admirister the oaths, and dirccted
the jury to fiud a verdeet for the plaintaf,

Freeman, Q. C., during Iast term, obtained a rule to shew cause
why the verdict should not be set aside, and a verdict entered for
defendant, pursuant to the leave reserved, ov why there should
not be a new trial on the ground of misdircction. Ife cited
MeWhirter v. Corbett et al,, 4 U, C. C. P. 208; Carter v, Sullivan
et al, Tb. 208,

M. C. Cameron shewed enuse, citing Dellorrest et al. v. Bunnell,
16 U. C. Q. B. 370 Glick v. Davidson, 1b. 591,

Romixson, C. J.—As to the legal exception taken to the autho-
rity of the commissioner to ndminister the aflidavits, it would be
sufficient, as 1 suppose, in the first instance to shew that the per-
son who administered the oath was in the usual exercise of the
offico of commissioner, without giving evidence of his appointment.
That would be the course, if the person making the afidavit wero
indicted upon it for perjury, but still it would open to the defend-
ant on such a trinl to shew that in fuct the person who acted asg
commissioner had not authority, either generally or in the partic-
ular case; and therefore I conclude that it was open to the de-
fendant in this causc to prove that the oath was not lawfully ad-
winistered, because the perron who acted in the matter had not
in fact proper authority. The statute in force when this affidavit
was sworn required that the oath should be andministered by a
commnissioner of the Qucen’s Beuch or Common Pleas, not adding
“for the county in which the affidavit shall be sworn.” The
last statute, which however had not then been passed (20 Vie,,
ch. 3, sec. 3), does notleave room, I think, for such an objection as
was taken in this case, for it directs that the affidavits required
by that act shall be taken and ndministered *by any judge or
commissioner of the courts of Queen’s Bench or Common Pleas, or
Justico of the Peace in Upper Canads.” I am not quite clear
that the former statute, 12 Vie., ch. 74, might not be held to
mean the same thing m effect, for there were no restrictive woids,
and there are some acts merely ministerial which may be done by
public officers wherever they may happen to be.

Without determining at present wherher this is or is not one of
such acts, we seem to have in effect determined this case by our
judgment given in Glick v. Davidson (15 U.C. Q. B. 501). 1n the
case of Carter v. Sullivan (4 U. C, C. P, 298) the Court of Common
Pleas appear to hase given an opinion unfavourable to the nu-
thority of the commissioner, under similar circumnstances. The
que-tion, however, is not much gone into, and the learned Chief
Justice of that court, who alone gave the judgment of the court,
merely stated, after citing the different clauses of the statutes
upon which the question turned, that ho found no sufficient autho-
rity of the commissioners (to take bail) in that case as extended
to or coutinuing in the county of Brant after its separation.

Whether it 13 a continuing authority or not, after the new or-
ganization of territory, depends on the intention and effect of the
statate cited in that judgment, and on the case of Glick v. David-
son in this conrt. Iinfer from the argument of counsel in Carter
v. Sullivan, that the reason why the authority of the commissioner
was supposed not to be a continuing authority after the new ar-
rangement, was that he was not a county officer, but an officer ap-
pointed by a court; but I do not think the 37th clause of 12 Vic,,
ch. «8, should receive so limited a construction. A commissioner
for taking bail and adwinistering oathsis certainlya person ¢ hold-
ing office, and bearing lawful authority.” Aud when we cousider
that the legislature made no other provision on the subject, and
that they could not have intended to leave the want wholly ua-
provided for, which would have occasioned greaf imjury and in-
convenienco to the public, we are bound, I think, to hold that the
effect of the 18th and 37th clauses of the 12 Viec., ch. 78, and of
14 & 15 Vic,, ch. 8, sce. 3, is to continue the nuthority of the
conunissioner in this case to act within that part of the former
district of Gore within which he resided, and for which he was
authorised to act while it formed part of the district of Gore.
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Brrys, J.—With respect to the point which was reserved to the | but confess my inability to take the view ndopted in that case.
defendant at the trial, upon which to move to enter a verdict in | No rensons are given why it shonid be held that the legisinture, by
his favour—that is, whether the person who adu nistered the | the alteration of the territorial divisions of Upper Canadn, cither
onths ns to the validity of the debt and the duc exccution of the , intended to destroy the aunthority of commissioners to take nflida«
mortgage had any authority to administer those aflidavits—I am | vite, or have not used zufficiently comprehensite words to preserse

of opinion he had such authority.
sion which gave him autbority to administer affidavits in the dis-
tricts of Gore and Wellington respectively. The 37th section of
12 Vic., ch. 78, enncts, that « Her Majesty’s Justices of the Peace,
and other persons holding commission or office or bearing lawful
authority in the different districts in Upper Cannda for which ju-
dicinl and other proceedings are by thisact transferred to the several
counties and unions of counties in tho same, asset forth in the
schedule, shall continue to hold, enjoy and cxercise the like com-
mission, office, authority, power and jurisdiction, &c., to all in-
tents aud purposes whatsoever, as if their respective commissions
or other authoritics were expressed to be for such county or union
of counties, instead of for such districts respectively.” Now, al-
though it may be argucd that the words commission and office, as
used in the act, must be constructed to mean s commission or
office held under tho great scal, or an appointment from the
Soverzign, as distinguished from 0 comnission from tho judges of
the different courts for taking affidavits, yet there are the words
also, persons bearing lawful authority. I tbink it cannot be question-
ed that at the time the act 12 Viec., ch. 78, was passed Mr.
McCrume was & person bearing lawful authority within the dis-
tricts of Gore and Wellington, for he held an authority from the
Judges of the Court of Queen’s Bench to administer aflidavits by a
commission signed by the judges, and which commission was itself
authorised by act of parliament. It must be, either that tae
legislature intended, jmmediately upon the act 12 Vic., ch. 78,
coming into operation, that all commissioners for taking affidavits
should cease to have any authority to administer affidavits with-
out new commissions taken out for the counties, or that words not
comprehensive enough to preserve the authority bave been used.
I cannot imagine the first proposition can be maintained, namely,
that the legislature, by dividing the districts which bad formerly
existed into counties and unions of counties, did so with any in-
tention of thereby avoiding the authority of commissioners taking
affidavits in the course of legal matters and proceedings. Then it
appears to me the words are large enough to shew that the autho-
rity of all bearing lawful autbority was preserved. The judge of
the county court, the sheriff, and other oflicers, certainly did not
require new commissiong, and though such per<ons came under

the words, ‘*holding commission or office,” yet the other words ¢ |
" that same day defendant paid plaintfl's attorney £4 5s., aud took

are much wider and embrace many others, namely, *¢ per<ons bear-
ing lnwful authority.” It appears to me that after the 12 Vie,
ch. 78, came into operation Mr. McCrume's authority extended
to take affidavits for the united countics of Wentworth and Halton,
which bad composed the Gore district, and were united fur judicial
purposes, and to the county of Waterloo, which composed the
district of Wellington.  The uext change made was that of erecting
the county of Waterloo into three counties, namely, Wellington,
Waterloo and Grey, with Wellington as the senior county; and in
this change North Dumfries, in which Mr. McCrume lived, was
annexed to the county of Waterloo. The third scction of the act
making this change, 14 & 15 Vic., ch. 5, enacts that the provisions
of the 37th section shall apply to changes made by the subsequent
act. If Mr. McCrume’s authority bad been confined to the dis-
trict of Gore, then possibly it might bave been a question, when
North Dumfries was attached to the county of Waterloo, whether
his authority extended over the whole of that county, or of the
united counties of Wellington, Waterlno and Grey, or only over
North Dumfries, which had been detached from Wentworth and
added to Waterloo; but that consideration is out of the question,
for be held authority by his commission to administer affidavits in
both territorial divisions, and it mattered not to which bis place
of residence was attached. Waterloo was authorised to dissolve
the union, and subsequently did so; and the question therefore is
simply this, whether Mr. McCrume retained bis authority to ad-
minister affidavits within the county of Waterloo, in which he re-
sided, without asking the judges of the superior courts to grant 4
new commission. I have attentively considered the case of Carter

Mr. McCrume lield a commis- | the authority.

1

It appears to mo that Mr. McCrume’s aathority
was preserved throughout these different changes.
McLeax, J., concurred.

CHAMBERS,

(Reported for the Law Journal, by C. E. Excuisi, Esq., and A, McNazs, Esq)

BLEECKER v. CAMPBELL.
Fyctment—Judgment by defunll=—Costs.

In cjectmient, )f judgment bo entercd for want of an appearance, costs cannot be
tared agajost tho defendant  Where the action is Lrouglt against defendant
as tenant of the plalntif for a forfeiture, the recelviug of rent after the hab.
fac. pos. bas iasued, is a walver of the eaccution,

The summons in this cause was, first, to set aside the judgment
in ¢jectment which bad been signed for want of an appearsnce ;
or, second, to set aside that portion of the judgment which awarded
costs to be paid by defendant to the plaintiff, and that defendant
be admitted to plead and defend on grounds of bad faith, decart,
and misreprescntation practised by plaintifi’s attorney oa defen-
dant; third, to sct aside the heb fac. pos. and fi. fa., and to
award o writ of restitution, and on the further grounds that plain-
tiff had no right to sign judgment for costs, and on grounds
disclosed in aflidavits and papers filed.

The summons in cjectment was issued on 156th August, 1857,
and was served on the premises on the defendant’s wite, and she
delivered the copy of the writ to defendant the aame cvening,.

She even swore she was told by the plaintifi’s attorney that
there were twenty-one days for defendant to appear. The plain-
tif’s attorney positively denied this; and he swore also that he
saw the defendant on the following day and told him he bad six-
teen days from service to uppear, and from the conversation so
sworn to it would scem that defendant must have known the writ
was o summons in ejectment, though he swore to the contrary.
The plaintiff's attorney’s statement was in fuct materially corrobo-
rated by the affidavit of his clerk.

Qun the 3tst August judgment was signed for want of appearance.
No suggestion is offered by defendant that this was too soon. On

a receipt intitled in the Queen’s Bench, and in the cause *“on
account of the judgment.” It did not appear that there was any
other cause.

The plaintiff's attorney issued a writ of possession on a judg-
ment, signed in the form given in the schedule to the C. L. 1. Act,
1856, which awards no costs.

It would appear, but it was not very distinctly shown, that there
was a writ of fi. fa. also, but it was not denied that costs were
taxed; nor that the baihiff levied them, professing to act on such
writ ; nor was it denied that such a writ issued.

It appeared that plaintiff s attorncy alwaysinsisted on his right
to recover the costs, and offered defendant to let him again into
possession on payment of balance of rent and costs. The ejectment
was brought agaiust the defendant as tenant of the plainuff for a
term on account of a forfeiture, and the £4 63, as well as £6,
had been actually paid for attorney’s and sheriff’s costs, so that
the £1 53. must have been on account of the rent after tais judg-
ment was signed. i

Thus treating defendant as s tenant in possession at that mo-
tion, plaintiff had expressed his readiness to restore defendant to
possession on payment of the small balance ef rent. The writ of
possession was actually exccuted on 14th September.

DrareR, C. J.—1 am of opinion that under our C. L. P. Act and
Rule 92, the plaintiff in ejectment may on an affidavit of personal
service on defendant, or upou his wife on the premises, sign judg-
ment without any order from & Judge. I am also of opinion that
in such a casc therc is no warrant or authority for taxing costs

v. Sullivan (4 U. C. C. P. 298) on the copstruction of those statutes, | on tho entry of such judgment.
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The judgment in this case is ouly for pousession, not for costs, : Anuthier affidayit was filed on phinufl's part on 2}5( October, to
and unless julgment nward costs they cannot be taxed as o part tho‘cﬂ'cc't that no Appuintinent or notice of taxation of cost« of
thereof. The judgment in this case 13 therefure regulur.  Oo the | plaintul's application to set aside appearance a3 jrregular, had
merits [ am very doubtful whether the writ of hab. fac. pos. ought . been served on the agents of plamtt’s attoruey in Tuvonto, nor

to kavo issued,

I think tho charge of deception sufficiently answered. It is not
clear 1o we that there need be any expuanation of the nature and
object of service of a writ of ¢jectinent under the C. L. I’ 'Act, any
more thun of an ordinary writ of summons, The writ iy plain,
explicit, and intelligidle. T inclino to the opinion that it is tnough
to serve it without explanation.

The 223rd scction of our Act sanctions a serrice ou the wife of
the tenant in possession,

But though the judgment was regular, and in due form after
the issue of the hiab. fue. pos., the receipt of £4 = ou uccount
looks very like a receipt of the past rent, or u part of it, and so us
waiving the forfeiture. The £4 5s. was no part of the costs, for
they were all levied on the fi. fa. afterwards,

1 think the fi. fa. for costs clearly irrcgular, and that it must be

set aside with costs, uuless the parties come to sune ar: angement. i

1 thiuk also the exceution of the hab. fuc. pos. should be sct aside,
on nccount of the conduct of plaintiff"s attorney in receiving rent
aftor it was issued, It was, I think, & waiver

The action of ejectment is catled u mixed action, but it would
aecm that practically there is only one instance in which 1t can so
be considered, viz.: in cases under the 267th section of the
C. L. P Act, 1856, and even then I apprehend if the defendant
do not appear, and tho claimant is not prepared with evidence
of title he might waive going for mesne profits, and take a verdict
under the 237th section of the Act. In all other cases 1 apprehend
dumages must be recovered in an action for mesne profits.  Though
the C. L. P. Act gives a right to recover costs where the plaintff
obtains a verdict, no section gives a right to costs where there is
no appearance, and the form of such judgment given in the sche-
dule to the Act does not contain any allusion to costs.

DurriLr v. Lawpkn.

Ejre'ment—Appearance— Amendment—Payment of Costs.
+n an activn of ejectment defendant will be admitted to aviend his appearance vn
pasment of costs, where be has omitted to file the ‘requisite notice of title, but
defendant must avait b 1t ot lease to 2 within a reaonable time, and
if plainthif refuse to flute or recrive the amount of costs of ameudment then
awendiment may be madv prior to payment of co.ts.

The Chief Justice of the Common Pleas granted a summons on
defendant to show cause why the order granted to defendant fur
leave to amend his appearance should not Do rescinded on the
ground that the defendant had not availed himself of the said
order although a reasonable time for so doing had elapsed; and
why the appearanco entered shounld pot be set aside for irregu-
larity with costs and the plaintiff be allowed to sign judgment, on
tke grouud that the appenrance was net accompanied by a notice
of title as required by the C. L. P. Act, 1836.

The action was cjectment. The defendant had been allowed to
amend his appearance by filing with it a notice of the grounds of
his defence.  He had made an affidavit of merits. This was on
30th September.

Plaintifi’s uttorney made the present application on 17th Octo-

ber. His affidavit set forth that the ejectmeut was for land in

Thorold, County of Welland—that defendant had taken out no |

appointment to taX costs—that the costs of anendment had never
been paid, but that defendant’s attorney had writen to him to
learn the amount and that in reply he, plaintif°s attorney, pro-
posed to him to allow the case to be ectered for trial at the Assizes
in Hamilton. That the writ was gerved 5th September, and that
the Assizes were over in Welland—that he believed defendant had
no title to the premises; that he had sold and converted the stock
aud property on the farm belonging to the plaintift, to the amount
of several hundred dollars—that the defence was vexatious; that
plaintif bad been put to great expense and loss by defendant’s
misconduct, who was servant of plaintifi's brother, under whom
plaintff claimed. That defendant after disposing of the property
absconded, leaving his wife in possession who wrongfully refused
to give up possession, and that great loss would be sustained by
plaintiff if she wore prevented from trying this cause during the
then Assizes.

-

| had such costs been taxed or agreed upon by said ngents, or paid
, or tendered to them.
On the other mde defendant’sattorney made affidavit, (28th Oct.)
+ that imniedintely on being advised (not saying when that was)
. that the summong to set aside his appearance wae discharged, and
. that ho way allowed to amend on paying the costs of plaintitf’s
y spplication, he wrote to the plaintiff's uttorney stating what the
. nnture of the defence was and begging to know the amount of the
1 costy, that he might pay them and make the amendment which he
: could not regularly du without puying the costs. That plaintitf’s
attorney sent an answer refusing to receri« the cests, and stating that
he would oppose the amendment unless defendant’s attorney would
i consent to chunge the venue to Hamilton; that he refused this—
j that he hay since made the amendment by filing the requisito
_motice; that he is ready apd willing and always has been to pay
the costs a3 suon as he could fiud out their umouant, and the proper
person to receive them,

© Robixsoy, C.J.-The Assizesfor the County of Welland commenced
! on Gth October. The summons of Draper, C. J., to set aside the
: pppearance wasdischarged by lnm on 3Uth September, on condition
| of detendant paying the costs of application and amending. I sce
! no terms imposed as to defendant’s taking short notice of trial.

It was then too late for plaintiff to givenotice of trial for the County
of Welland wheve the land liesand where the venue was necessarily
lsid. 8o it was plaintifi’s own application for irregularity that
‘ threw him over the Assizes. He might have waived tbat and
, gone to trial taking the same chance that plaintiff always had hefore
"in ejectment of being able to meet apy defence that might be sct
up on the trial. .

He wishee now, it scems to me, to repair this consequenco
which he hag brought upon himself by cocrcing the defendants to
agree to change the venue, and to that end applies to dischiarge the
order made on 30th September allowing defendant to amead, and
to have the defendant's appearance set aside as irregular, which
will cuable him to sign judgment, and that will render a trial
unnecessary,

But plaintiff should either have allowed the irregularity’to pass
a8 it was on the ¢ve of the Assizes, rather than run the risk of
having the cause thrown over, or shoulild have scen that defendant
was placed under terms of short notice of trial when he was
allowed to amend, I am not inclined to encourage the attempt of
the plaintiff to gain his end by management, viz., by rofusing tho
reasouable request to know the amount of his costs, and declin-
ing to receive costs, and then compluivivg that they were not paid
or tendered to bim,

But on the other Dband, if the defendant baving asked for they
amount of costs and offered to pay them, considered that he was
relieved by thie angwer he received, from the necessity of fullowing
the ordinary practice of taking out an appointment to tax he
should then, without delay, bave amended his appearance, and so
the cause would have been at issue and the plamtiff would have
been in & condition to make sneh further application to the Court
as he might be advised in regard to the plan of trial, and it may
be that the Court under the circumstances of the case would have
acceded to his application.

No notice has been takea of the plaintis affidavit whick
cbarges him with wasting the property upon the place wbile this
action is pending.

As it stands, the amendment seems to have been made, but
nearly & month after it was allowed, and not regularly made as
plaintiff alleges for want of payment of costs. But I cannot allow
that plaintiff, after what hus passed respecting the costs, can cow-
plain of that,

If defendant ¢nuld havo paid them in time after the order to
admit of plaintiff’s giving proper notice of trial, then planufi’s
case would be different, but that was impossible; so0 ou the whole,
I shall order that defeadant pay the costs of the amendment within
ten days, otherwisc this summons to be made absolutoe,

Order accordingly.

|
‘
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BARBRR ET AL ASSIONERS oF Susnrivr or Essex, v, St.
AMoxg, Woonusninor, AND LLuis.

DBait to the limits—Allowance of bond—Staying proceedings against
Bl

Ball tothe limite had beon givea under sec. 302, C. T I’ Aet, 1858, The bajl

omitted to havo tho bond allowed by the County Court Judge within thirty

days, as required by geetlon 25 of C, L, I', Act, 187, and plalntitls took an

asstgument of the bafl hond and hrought an actlon upon {t.  The tall applied

to atay proceedings upon thelr getting tho ball bund allowed and on payment of

?:r:;\‘cts“’ of procecdings refused but leave given to apply to full court after

Summons issued 9th March, 1858, on plaintiffs to shew cause
why furtier proceedings in this cause should not be stayed upon
condition that the bail bond sued upon be allowed by the Judge of
the County Court of Essex, nnd why further time should not be
given to get such bail bond allowed on payment of costs and such
other termsas to the Judize may seen proper.

On 20th November, 1857, these plaintiffs had the defendant St.
Amoue arrested on a ca. sa. issued on a judgment obtained by
them against bim, and on the same day the sheriff admitted him to
the limits, having taken a bond from him, and thesc two other
defendantsin this cause as his securities, that he would not depart
the limits, and ¢‘ also (in the usual form) that he would witbin 30
days of the delivery of said bond to the sheriff cause anu procure
the said bond, or that to be substituted for the same according to
the provisions of the C. L. . Actto be allowed by the Judge of
the County Court of Essex, and such allowance to be endorsed
thereon by the said Judge.” And the defendants were charged with
a breach of the conditon of the bead in this,—¢¢ That the defend-
ants did not within thirty days from the delivery of the said bond
to the sheriff cause and procure the said bond, to beallowed by the
Judge of the County Court,” aud did not procure suchor any allow-
ance of said bond to bo indorsed vpon said bond by the said Judge
as required by the condition] &e.

The declaration then stated the assignment of the bond by the
sheriff,

The defendants’ attorney made affidavit that the declaration in
this canse was sevrved 26th Feb., 1858, That when the bail bond
was given he was instructed by the defendants in the original
action as their attorney to have the bail bond altowed within the
thirty days according to the Statute. Tbat he was shortly after-
wards obliged to be absent from his office, and that while ho was
8o away, the time for procuring the sume to be allowed elapsed,
sud his clerks had omitted to attend to it. That th.s action was
in consequence brought that the defendant, St. Amone, abided
by all the other conditions of the bond, (aud no other breach is
slleged.) That the plaintiffs had not beea in any way damnified
by the failare and neglect of the defendunts® attorncy. That he
was not fully awarc of the plaintiffs’ course until the service of the
declaration in this cause, and has taken no steps since such xer-
vice before making this application. That the application was
truly made on the part of the bail at their expense and for their
indemnity only and without collusion with the other defendant.

The ca. sa. was endorsed to levy, £195 1s. 8d.  The bail bond
wag assigaoed 6th Feb., 1858, Tlis uction was commenced the
next day and declaration filed 22nd Feb., 1858,

The plaintiffs’ attorney made afiidavit, that on the 20th Feb,,
1858, he received a letter from the defendants’ atterney saying
that be supposed the plaintiffs were bringing this action for not
having the bond allowed within thirty days—that it was his neg-
lect—that if his clicnts had not been damnified as he thought they
hud not, he hoped be would not put him to the costs of a judgment
in which the plaintiff would only get nominal damages; in answer
to which he stated that he considered the bail would be liable to
to the sheriff for the whole debt. And that on the 8th March,
1858, the defendants’ attorney again wrote to him (the declaration
haviog in the meantime been served) that he had been so busy
that he found he had omitted to plead, and asking him to give
time—saying that he would take any notice.

RoBinsox, C. J.—The defendants in this cause were very remiss

in taking 1o step to havo thebond allowea : from 20th Nov., whea i
it was given to 5th Feb., when it was assigned, and in making no .
effort as it appears to stay proceedings for some time after process |
served against themselves, nearly a month I think. Also the,

defendants’ attorney asked for timo to plead, and has offercd to
take any notico of trial. Undor these circumstances I shall not
interfero with tho action going on, because if the piaintiff should
Lo held entitled to recover for the whole debt: and if tho court
or & Judge has under tho last Act 20 Vie., c. 57, no discretion to
stay proccedings the plaintiffs will have lost a trial by their action
being stayed and might possibly loso their debt. Whut they ave
entitied to recover must be determined hereafter. It secms to me
that our Act of 1857 places this matter on asingular footing. The
limits are in the cyo of the law a part of the gnol, and while the
debtor is on tho limits the plaintiff has no right to complnin (or
rather had not until the last Act was passed in 1857.) The pro-
visions in the formor Acts wero to make the sheriff sccuro in
allowing the limits immediately without keeping the debtor in
close custody until the recognizance was allowed. Dut the statute
of 1857 places the matter entirely on another footing by expressly
directing it to be made a condition of the bond that the debtor
shall within thirty days procure tho Lond to be allowed, and
further in making the breach of that condition a ground for assiga-
ing the bond to the plaintiff in the action and gives him the same
remedy upon it as in case of an srsignment of the boud for any
other breach.  And the effect of this will probably be found to
be that the plaintiffs may recover damages to the same extent as
if tho debtor had wholly escaped from custody: for the 305th
section, cap. 43 19 Vic., relieves the sheri® from all responsibility
for the prisoncr’s custody nfter he has assigned the bond.

I discbarge this summons with costs to be costs in the cause ;
for I do not clearly see my way in interfering with the operation
of the statute, but I allow tho defendants to move after verdict
to stay further proceedings upon terms. And the court will then
determine whether thiey have any discretion in such cases, especi-
ally after the bon:u has been assigned. If they shall think they
cannot, there will seem to be strong reasons for some modifica~
tians of the enactments an this subject.

Vide C. L. P. Act, 1856, sections 302, 303, 304, 805, 306; C. L.
P. Act, 1857, section 25.

Mexkr v, HorcmiNsox.
Corls—Security for—Atlorney.
Where a Plaintiff is required to give security for costs, the Conrt will not allow
his attorney, (or partaer, or both) in the cause to give the security.

The Plaintiff’s attorney and his partner gave a bond for the se-
curity of tho suit, which bond was allowed by the Master of the
Court of Common Plens. The Defendant's attorney obtained a
summons to get aside the allowance of the bond, on the ground
that it was comtrary to the practice of the Court.

Me Micheal, In support of order contended that un the snme prin
ciple that an attorney was not allowed as bail to the action, he
should not bo allowed to give sceurity for costs, o referred toa
decision of Macaulay, late Chief Justice nhich had not beenrepro-
ted, but was in favor of order.,

S. M. Jurvis shewed cause.

Ricuarns, J.—There is no doubt that an attorney cannot justify
as bail to the action; it is eaid in some places that this is to
protect the attorney from the importunity of his client, &c., and if
he cboose to become hail and is not objected to, he is liable, I
have no doubt be is estopped by his own act in becoming bail from
denying his liability. On the otber point however, the carliest
rale which I can find ou the subject was made by B. R. in Mich-
aelmas Term, 1654 ; sce 2 Douglas, 466. << It is ordered that for
the prevention of maintenance and brocage no attorney be lessee in
ejectment, nor bail for o Defendant in this Court in any sction.”
It has been held that the rule extends to the partners and clerks of
another attorney not the attorney of defendant as being within the
spirit of the rule. If the object of the rule be to prevent mainte-
nance it would extend aswell to being security for costs as to being
bail to the nction. I am not aware of any express decision by the
Courts of Common Law in England on the subject. On referring
to the Master of the Court of Common Pleas he states that the
subject was brought before Chief Justice Macaulay in & case in
which Mr. Jarvis the Plaintifi’s attorney was coucerned, and that
after taking time to consider, be prepared a written judgment in
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which he came to the conclusion that the Plaintiff’s attorney could !

not, if ohjected to, he approved ns sufficient security forcosts. Mr.
Jarvis on being referred to recollected the case, and that this de-
cision was against himself, stated that it ought not to bind asit
had not been reported.  The cases of Panton v. Labertouche, and
Gauteaumo v. same defendant, reported in 12 L. J. N. 8, 433,
and 7 Jurist 589, decided before the Lord Chancellor, shew that the
attorney is not good security for costs in equity, and are decided
on what is there assumed to be the rule at Common Law, ltis
is probable that the reason why we have no reported cases at Com-
mon Law on this point in England is that the masters there never
approvo of an attorney as sccurity forcosts. I think that the rea-
son of the rule fur excluding an attorney us bail to the action ap,
plies cqually to his being excluded as sccurity for costs in a suit
iu which he is attorney. And as the same principle would apply
to Chancery, 1 think the cases referred to, as well ay the decision
of C. J. Macaulay are nuthoritics on the point, and will thevefore
make an order to the effect required.
Allowanco of snfficiency of bond zet aside.

JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL.

GiLMour v, SvrpLe.*

at Carouge, containing white and red pine, the quantity about
71,000 feet, to be dehivered at lndian Cove hooms ; prico for the
whole, 73d per foot; payments, one-thind cash, siaty and ninety
days’ date.

swlony Seepte,

L W SO Y 8

*Quebee, Oct. 20, 1863,

The conteact was written by the defendaut, aud signed by him
A, G. & Cu, and by plaintift, *“John Supple.” RHe also proved
that hefore the contract was made, the raft had been measured for
hitn by an oflicer appointed under a Canadian Act, by whem a
specitication was made out showing the contents of ench leg, and
making a total of 71,443 feet. That specification was given by
the plaintiff to the defendunt Liefore the contract was made; ho
therefore Knew what quantity of timber the seller would charge
him with, notwithstanding the form of the written contract, which
left it unascertained. The defendant retained the specification,
and sent it over to Indian Cove, where he had booma and an estab-
lishment for receiving and storving timber. The cvidence showed
it to be usual for purchasers of rafts sometimes betore, sometimes
after they were placed within the booms, to check over the logs
received with the specification previously delivered to sce that they
correspond with it, but there was no evidence of its being usunl
to measure tho contents of each log to ascertain the number of
feet contained in it. 1t was rlso proved that delivery at s boom,

Contract—Sale of gunls— Measurement—Delivery—Liablily—for locs,

J. &, of Quebec, entered into & contractin writing for the ralo to “ A. 3. & Co, of
a ratt of timber, the quantity about F1,000 feet, to by dehivared at fudian Cove
Loome, price for the whale 73{d pee oot Before the contract was signed, the
raft waa measured by a public officer, and a apecitieation made by bim showlug
the contents of each loz, and makine atotal of T1.413 feet, was glven to the buy.
er. Tho raft was tuwud to the appointed place of delivery, and nutice ol its are
rival given t» the seevants of the buyer, who assisted ju fasteoiny it to e
hooms, A storm arnse in the nixht, by which theraft w as broken to pleces and
dixpursed.  An uction was brought by J. S. to recover the value of the raft.

Hedd. by the Judicial Committeo, afiirming the judgaient of the Court of Lrror
and Appeal of Upper Canada. that as no act remained to by dune by tue seller,
on bis owu bubaltor for the buyer, nor anythiugin which both were to conrur,
the property in the goods had wholly passed to the buyer, sud tho loss must
o borus by bim,

This was an appeal from the Court of Error and Appeal in
Upper Canada. The facts of the case are fully stated in the judg-
meent.

Sir F. Kelly, Q. C., Wede, Q. C., and W. Murray, for the ap-

menut delivery outside the hoom. The raft was towed down the
river from Carouge, or Cap Rouge, to Indian Cove (about cight
mileg), by a stenmbant employed by the plaintiff; one of n=men
went with it, and at Indian Cove gave notice to the d.fendant’s
servants there that it had arrived, and they together fastened it
outside the hoowmns. There was conflicting evidence as to whether
possession of the raft was giving up by the plaintifl’s servant, and
taken by the defendant’s.  In the night a storm aroce, the raft
wns broken up and dispersed, and a giea. portion of it lest. The
Judge toid the jury that if there was an actual delivery to the de-
femdants servants, and taking possession by them, the phintiff was
entitled to recover, but that rtherwise they should find for the de-
fendant. The jury found for tue plaintiff.  The defendant moved,
in pursuance of leave reserved, for a non-suit, or verdict for de-
fendaut, on the ground that there could be no delivery or aceept-
ance of the property sold suflicient to sustain the action, while
anything remained to be done in order to ascertain the quantity

pellant.

Iill, Q. C., and Unthank, for the respondent.

The following cases were referred to;—ZLogan v. Lemesurier, 6
Moore, P. C. C. 116; Sunmons v. Sweft, b B. &. C. 857; Wallucev.
Meyer, 6 East, 6145 Acraman v. Morris, 4 C. B. 449; Shepley v.
Dawvis, 5 Tauunt, G17; RBusk v. Daves, 2 M & 8. 3Y7; Tunsley v.
Turner, 2 Bing. N.C. 151 ; Rhodev. Thrartes, 6 B. & C. 388; Swan-
wick v. Sothern, 9 A. &. E. 885 Startup v. Macdonald, G M. & G.
593; Hansen v. Meyer, 6 East, 614; Rugg v. Mwnett, 11 East, 522,

The Ricur Hox. Sir €. CrEsswrLL :—This was an appeal from
the Court of Error aud Appeanl of Upper Canada. The action wus
brought originally in the Court of Common Pleas by Supple against
Gilmour. The first count of the declaration alleged, that in con-
sideration that the plaintiff would sell and deliver to the defendnnt
a raft of timber, then lying at Cavouge, containing about 71,000
feet, and deliver the same at Indian Cove booms, at the price of
734, per foot, amounting to £2307 1s. 7d., defendant undertook
to pay for the same onc-third in cash, one-third at sixty days, and
one-third at ninety days from the delivery.  Averment, delivery at
Indiar: Cove hooms and non-pryment.

Coant for goods sold and delivered.

Plen, non assumpsit.

Secondly. To the first cov .t that plaintiff did not deliver the
raft.

At the trial the plaintiff gave in evidence that ho was possessed
of a raft of timber lying at Carouge, and that on the 20th of Octo-
ber, 1833, he entered into a contract in writing with the defendant |
in these words : —¢¢ Sold Allan Gilmour & Co., araft of timber now

* Bofore tho Rizht Hoa. T. Pemborton Leigh, the Right Hoa. Sir E. Ryan, the

or price; thut, according to the terms of the coutract, and the
evidence, it was necessary that there should bave been a counting
! or examination of the contents of the raft after its arrival at the
| defendant’s booms, before thero could have heen such delivery
I'or acceptance as the plaintiff wasrequired to pruve, and that such
counting or exanminntion never having taken place, there was no
delivery or ucceptance. It was also contended that the verdict
was against evidence, but it is not now necessary to consider that
question, it being adwitted that if the property was changed, the
verdict must stand. A rule to show cause was granted, and, after
argument, discharged, The defendant then appealed to the Court
of Error and Appeaxl, but the judgment of the Court of Common
Pleas was affirmed, and the appeal dismiseed.  From that juilg-
ment the deferdant appealed to her Majesty in Council, and here,
a3 in the Canadisn Courts, it was contended that, by virtue of this
contract, und tie acts done in pursnance of it, the property inthe
raft did not vest in the defendant, but was still in the seller, and
at his risk, when the loss happened.

It is impossibie to examine the decisions on this subject without
being struck by the ingenwity with which sellers have contended
that the property in goods contracted for bad or had not become
vested iu the buyers, according as it suited their interest; and
buyers, or their representatives, have, with equal ingunity, en-
denvoured to show that they had or had not acquired the property
in that for which they coutracted ; and judges bave not unnaturally
appeared anxious to find reasons for giving a judgment which
seemed to them most consistent with natural justice.  Under such
circumstances it cannot occasion much surprise if some of the nu-
merous reported decisions bave been made to depend upon very
nice and subtle distinctions, and if some of them should not ap-
pear altogether reconcileable with each other. Nevertheless, we

Rigbt 11oa. Sir J. Dedson, and ths Rizht Hon. Sir C. Cresswell.

think that in all of them certain rules and principles have beca re-
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oognized, by th- application of which to this case we may bo en-
able to arrive at a corvect judgment upon it.

By the law of Engl.nd, by a contruct for the =alo of specific
ascertained goods, the property immediately vests in the buyer,
and a right to the price in tho seller, unless it can Lo shown that
such was not the intention of the purtiex.  Various circumstances
hnve Leen treated by our courts as sufliciently indicating such con-
trary intention.  1f it appears that tho scller is to do something
to the goods sold on lus own bLehalf, the property will not be
clinnged until ho has done it, or waived his right to do it. The '
case of Huanson and another, assignees of Wallace v, Meyer, one of
the carliest reported on this subject, furnishes an instance of this
kind, Meyer had n quantity of starch, weight unknown, lying in
tho warchouse of a third person. A broker employed by Wallace
purchnsed tho whole of tho starek of Meyer, more or less, what- |
ever it was, at £6 per cwt.; it wns in papers; tho weight was to
be afterwards nscertained, at ho prico aforesaid. Tho mode of |
delivery, in such cascy, was stated to bo as follows: * The seller,
gives the buyer a note adlircesed to tho warchouse-keeper, to,
weigh and deliver the goods to the buyer  This note is taken to !
tho warchouso-keeper, and is his authority to weigh and deliver l
the goods to the vendee.” Such & note was given; and on two |
several days the warchouse-keeper, in pursuance of it, weighed
and delivered 2lewt. lqv. 6ib, nnd 15¢wt. 1qr. 4lb.  Before the !
residue had been weighed or delivered, Wallace beeame bankrupt,
and Meyer then took 1t away from the warchouue, and the assignees
of Wallace sued him in trover for it, The Court held that they |
could not recover, for that the particular ter. « of the contract
made weighing a condition precedent to the absolute vesting £ wne
property, and that the geller did not, by weighing and delivering
purt, waive the preliminary act of weighing in respect of any part
of the commodity contracted for. Tho only authority given to
the warehouse-keeper was to weigh and deliver, and unless he
weighed he had no suthority to deliver. But it would scem that
if the warchouse-kecper had been nuthorized to deliver without
weighing, and possesion had, uuder that authority, been given to
the purchaser, the property would have vested absolutely in him,
and the seller would have waived his righit to weigh before defivery.

Auother rule may be extracted from tho case of Rugy v. Mnett,
viz., that where the sciler is to do some act for the benefit of the
buyer, to place the goods cold in a state to be delivercd, until he
be has done it, the property does not pass. In this case it was for
the iatercst of the seller to contend that it did pass. Thecircum-
stances were.as follows :—A quantity of turpentine, in casks, was
sold by auction, for the defesdant, in whose warchouse it was
lying.  The casks were marked as of a certain weight ; and it was
agreed that they should be taken st thut weight; but it was far-
ther agreed that they should befilled up by theseller, The plain-
tiff bought thirty casksand paid money onnccount. Twenty casks
were afterwards filled up by the warchousem:n of the defendant;
but before the other ten could be filled, the whole were consumed
by fire. It was held that the property in the twenty passed, but
not in the ten ; and the loss must be borne by the parties respee-
tively in those proportions.

So, also, if an act remains to be done by, or on behalf of both
partiesbefore the goods are delivered, the property isnot changed; |

e ———

theso terms :—*¢ Hart, Logan, and Co. of Montreal rcll Le Mesurier,
Routh, and Co. of the same plnce buy, & quantity of red pine tim-
ber, the property of Thomas Durrell, L. C.. but under the control
of the sellers, now lying nhove the rapids, near the Chaudiere
Falls, Ottawa river, and stated by Thomns Durcll to consist of
1391 picces, measuring 60,000 feet, more or less, deliverable at
Quebec, on or Lefore the 15th of June next, and payable by the
purchasers’ promissory notes at 90 days’ date from this date, at
tho rato of ¢d. per fuot mensured off.  Should the quantity turn
out more than above stated, the surplus to be paid for by the pur-
chasers at 93d. per foot on delivery ; aud should it fall short, the
dulference to be refunded by the seilers.—8igned, &c. To be de-
liverced at Mr. B. Farlin’s boos at Sillery Cove, Quebec.” Tho
vaft was sent to Quebec’ and broken up by a storm before posses-
sion was given to or taken by defendant.

On the one hand, it was contended that tho property passed by
the contract ; on tho other, that it wns not to become vested in the
defendant until the timber was measured off at Quebec. lLord,
Brougham, in expressing the opinion of tho Judicinl Committec,
gives the result of his observations on the contract in these words
(6 Mooro P. C. C. 133) :—* Taking tho whole of these terms to-
gether, it appears to us that until the measurement and delivery
was made the sale was not complete, there being nothing in the
terms to show an intention that the property should pass bLefore
the measurement ; but, on tho contrury, the intention rather ap-
pearing to be that the trantfer should be postponed until the
the measurement of the delivery.” And again, at p. 184 he says
* taking the whole of the terms together, it appears to us that
the first part of the contract, sclling an asceitained chattel for
an ascertainable sum (and wineh, if it stood alone, would pass the
property,) actually paid upon an hypothesis or estimate, is con-
trolled by the subsequent part of the contract providing for the
poseession, carringe, measurement and delivery all by the seller”
and further on ¢ the measurement was to be made after the deliv-
ery at Quebee,” and upon that clause in the contract the decision
cvidently turned.

That case differs very materially from the present. 1In this case
the terms of the written contract do not show that any future mea-
surement of the raft was contemplated. The seller had had the
raft measured by a person whose position would be a voucher for his
accuracy. Tho specification showing the exact measurement of
each log was handed by him to the purchaser, and was in his
hands at the time when the contract was entered into; he
retained it and sent it over to his servants at the place where
the raft was to be delivered, in order that they mught check
the raft delivered by it. There is nothing in these circumstances
from which it can be inferred that the sclier was to make any fur-
ther measurement of the raft in order to ascertain the price, which
would be computed from the measurement alrendy made. The
buyer might, tor his own satisfaction, as was said in Swanwick v.
Sothern, measure it when delivered, but the seller had no such pri-
vilege or duty ; and after his servant had given up bis possession,
and the servants of the defendant had taken it, he could neither
have claimed toresume posscssion of the raft ag being his property,
nor on the ground that he had a lien upon it for the price. More-~
over, in this caso the evidence showed that, according to the us-

of which Wullace v. Breeds, 13 East, 592, furnishes an instance, ! age of the trade, neither party would have measured the timber at
where Lord Ellenborough observed, that the courts had frequently : the place of delivery, so as to ascertain the amount to be paid for
Inid hold of such circumstances as existed in that case to retain « it.  If the buyer had compared the logs delivered with the specifi-
the property in favour of an unpaid seller; and that rule was act- { cation, still that document would bave been referred to for the pur-
ed upon by the Court of Queen's Bench in Sunmens v. Swuft, 5 B. | pose of ascertaining their contents.  There wae, therefore, nothing
& C., 857, which was an action for the price of a stack of bark, ! more to bo done by the seller on kis own bebalf ; he had ascertain-
sold at £9 3s. per ton of 21 cwt. Itappeared that, after the sale, | ed the whole price of the raft by the measurementpreviously made;
it was agreed hetween the parties that the bark should be weighed | nor was there anything to be done for him by the buyer : the seller
by two per ons, one of whom was named by the seller, the other | bad, according to his contract, conveyed the raft to Indian Cove,
by the bujer. Part was weighed aud delivered; the rest was | and, according to the finding of the jury, had delivered it there. Nor
much daw iged by a flood before it was weighed, whercupon the | wag there any thing further to be done in which both were to concur,
buyer refused to takoit. The Conrt held that, as the bark was to | as in Simmons v. Swift ; the case, therefore, depends upon the ef-
be weighed before delivery to ascertain the price, and that act ' fect of a contract for the sale of certain ascertained goods, without
had not been Jone, the property remained in the seller, and that - anything to limit or control itslegal operation. By such a contract
be must bear the loss. There, by express agrcement between the property was changed, and the loss must fall on the buyer.
them, both parties were, by their ageuts, to take part in the act®  Their Lordships must therefore humbly advise Her Majesty to as-
of weighing. But the case of Logan v. Lemesurier was principally ' firm tho judgment appealed from, and to dismiss this appeal with
relicd on by the counsel fur the appellant.  The contract wasin « costs.— Weekly Reporter, April 24th 1858.
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!'there wns n writ of error; and in February, 1856, the Court of
Exchequer Chamber reverzed the judgment of the Court of Queen’s

July 3. Feb. 15, April 17.

Beneh, and awarded a ventre de novo,  The plhintitf in error now
contended that the promise to a voter of his travelling expenscs
with the view of inducing him to vote for a particular candidate at
an clection for a memhber of Parliament was itlegal within the
! i f tl 1 sccti f the C t I'ractices I i
Th tof . e travel favot {thin the meaning of the second ~cction of the Corrupt 'ractices Prevention
o payment of, or A promizo to pay the travelling expenszes of a voter within the a4 . .
meaning of the Abuve statute, In order to incuce hiu to vote for n candidate, js ! Act, 1824 u.ml u"}‘ tho payment to a Toter of ""c.h cApenses on
au offsuce within s, 2 account of hiz having voted for a particular candidato at guch
election was an illegal payment within the meaning of the statute.

Sir Fuzroy Kelley, 0" Malley, Q.C., and Lusk for the plaintifl
{ in crror.

Thi]s hwus a writ of orror from the Exchequer Chamber, and |  The Attorney-General (Sir R. Bethell), Couch and Kingdom for
raised tho question whether » promise to pay ortho payment of | the defendaut in error.
T B ST e ML Sl | b oy T Mot G, 1
eV 1297 wntun v. Cattle, Moo. & b5 3 Bremrudye v, Campe
Act, 1854.  The presont plaintiff in error had sucd the defendant | Inl;,'b (4::' & 1,186 Hughes v. Marshall, 2C. & J. n";t; Can'm.'r's
in error, Mr. Slade, Q. C., one of the eandidntes for the borough | v, Ste.n, 4 Mau. & Sel., 192; Rez v. Nott, 1 Dav. & Mer. 1; Allen
of Cambridge, in Aagust, 1854, for penalties under the statute. | ¢, 7fearn, 1 T. Rep. 56; The Durham Case, 2 Peckwell, 170 ; Ber-
The material counts in the declaration were the seventh and eighth. | nard v. Young, 17 Ves. 47.
Tho st sant. sacl th an o I8 of gt 1864 8 i) at o concusun o the srgument, e Lorilips et the
Buracsses to Barve 1 ‘l;yl' ) 1 i|( ' bt A X ;folAloWlng questions to the judges:—1st. Whether there was any
[ rve in Parliament, and that before the commence- , avidence to go to the jury that the defenndant bad been guilty of
ment of the said election of the snid burgesses had been , bribery, within 8. 2 of the statute. 2nd. Whether there was any
gel:‘lg.:::d:ff:le‘:-l ;llcclnred.._ Tll? tﬁleve"\"l count ﬂ‘“(‘ﬁ.c*l that '-tl‘° de- | evidence to go to the jury that the letter in question was written
¢ h 10 passing of the Act, promised money to onc, nnd.sent by the authority ant with the kuowlu:d;;c of the defenid-
d::tt(:)r'url ?:cwl“'s “t"o“’"t W't“t‘l" "'10 't'}e"“‘"g ‘:f the :“‘:;“0; in ‘"‘;_, ant in crror.  3rd. Whether there was uny evidence that the de-
luce bim to vote at the election, contrary to the form of . fendant had corruptly paid money to Carter for his vote. The
:‘2:; *:gi%e;lm':"ﬂ:‘y :.he l;:!l‘son 80 0'1"0;\(1':“& bcgn}n&l;t:blt:]tO f‘"‘d i judges, having taken time to consuler, delivered their opinion as
s n action had accrued to the piaintiff to demand | follows:
the same from the defeadnnt. The eighth count charged that the
defendant, after the passing of the Act, corruptly gave money to
Carter, on nccount of his having voted at the clection, contrary to
the form of the statute, whereby he had forfeited a further sum of | ¥0 . . AN
£100, and nn action to recover the same bad also accrued to the : Was the letter set out in the bill of exception such a promise .
plaintifi. The defendant pleaded ¢ never indebted.” The action | 1 think it was. The plain meaning of the lctt‘er i3 thig :—¢« Como
was tried at the summer nssizes of 1855, at Cambridge, beforc | 38d vute for the defendant, and then your railway expenses shall
Parke, B. It was proved that Carter was o voter for that borough, be paid.” I am not ablf: to find room for any doubt that this was
and that on the day before the election, while he wad at Hunting- | tho meaning of the particular promise. "\35“““.3 tl;nt a promise to
don, he received the following letter from the Committee conduct- | P8Y # voter his traveiling expenses “l“s legal ; tl".“ no . st of
ing the election of Viscount Maidstono and Mr. Slade :— Parlinment had, in direct terms or in lacguage w n_ch migut be
contended to have that effect, invalidated such & promisee ; issumo
¢ Mr. R, Carter. a promise such as that stated in this letter; I enquire, could an
«Cambridzo Borough Elcction Committee Room, | nction have been maintained on the promise by the promisce if he
¢ Lion iotel, August 12, 1854. | had not voted at all, or had voted against tho defendant? It is,
¢ Sir,—The Mayor having appointed Wednesday next for the | ° 00 TRECII0E 1 ACE 2 i thoro Being som promise 5
nomination, and Thursduy for the polling, you aro carnestly re- | pny, that promise is to be cousidered an unconditional promise to

quested to return to Cambridge and record your vote in favour of | 0y the travelling cxnenses of the elector coming to the tawn, ic-
. r ~ ~ -~ od

Lord Maidstone and' F. W. Slade, Esq., Q C. icsypectivc of the%ues‘;‘ion whether or how the elector voted. [his

Yours truly, . Lordship was of opinion that the defendant suthorized the letter

¢ Cuarres Bavrrs, Chairman. and the payment.] In a moral point of view there may have been

¢t Your railway expenses will be paid.” nothing corrupt in the conduct of the defendant, acting on the be-

. . lief that I think he did, But the defendant’s conduct would bave

The whole of this letter, with the exception of Mr. R. Car-! peen corrupt within the meaning of tho statute if the defendant

ter,” and the words ¢ your railway expenses will be paid,” was| had himself promised contrary to the statute, and bad himself

printed. C.nrtcr, who returned to Cambridge and voted in favour paid in fulfilment of his promise, after obtaining an advantage

of Lord Maidstone and Mr. Slade, was subsequently paid by the |' which the statute means be should not obtain. That would, I

agents of the latter 8s. for travelling expenses.  On behalf of the, think, have been an offence within the meaning of the statute.

qch"d"“t it was contended that the evidence adduced by the plain- | The defendant did not do all these acts himself, but there was evi-

tiff wa3 not sufficient to entitle him to a verdict on the geventh | dence that he did so by an agent or agents whom he authorized,
and eighth counts, and ought not to be left to the jury. It was. so as to raise a case proper to be subumiitted to the jury.

Coortm v. SLADE.

Writ of error—"iwrupt Practicrs Prevention Ad, 1854—(17 £ 18 Vie.ch. 102, 8. 2)
—Lartumentary Ecctions=Travelling expenses of volers,

But semble, the promise and the payment aro not two distinet offonnes within the
statute, but (where they both uxist in a case; ouly ono olfence, sxposing tho,
offondlng party toonly ooo peaalty, uuder suc. &

Cuasxerr, B.—I concur with the Court of Exchequer Chamber
in thinking that a promise to pay a voter on condition that he
votes for the party promising to pay is an offence within the Act.

held that the evidence was sufficient, and the jury were directed to
find for the plaintiff on the seventh count if they believed that the de-
fendant, or any person acting on his behalf, promised money to
Carter, though the sum was nomore than Carter’s fair and reason-
able travelling expenses from Huntington to Cambridge ; and also
to find for the plaintiff on the eighth count, if the defendant or
any person authorized by bim paid the money to Carter, although
he was not aware that he was thereby committing an offence. The
Jjury found a verdictfor the plaintiff for £100 onthe 7th and £1000n
the 8th count. The case was taken on a bill of exceptions Lefore
the Court of Queen’s Bench, which held that the rulling of the
learned judge in tho court below was right, and on this judgment

I auswer the first question by saying that, assuming the letter
of the 12th of August, 1854, to bave been written and sent to Car-
ter by the direction and authority of the defendant in error, there
was evidence for the jury that the defendant was guilty of bribery
within the true intent and meaning of the second section.

To the second question, I answer that thero was evidence for
the jury that the letter in questien was written and sent by the
direction or authority of the defendant in error.

To the third, that there was evidence that the defendant corrupt-
ly paid money to Carter on account of his having voted at the
election.

t
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WaTsoy, B.—Assuming the Jetter to have been written and sent
to Curter by tho authority of the defendant in error, there was
evidence for the jury that the defendant was guilty of bribery
within the true meaning of the second section. It has been sug-
gested that to bring a promise within 8, £ it must be a conditionul
promise to pay the travelling expensesf the elector vote for the
promiser. It appears to me that it would bo equally within the
meaning of the Act if the promise was unconditional, simply to
pay moncy on the clector voting at all, inasmuch as the candidate
may huve a full relinnce {perkaps erroncously) how the vote would
be given, and that such promise would be an inducement to vote
whqtlxcr‘conditnonal or unconditional. Be that as it may, the let-
ter in this case requesting the voter to vote for Lord Maidstone
and Mr. S]ndc. sud adding o posteript, ¢ Your railway expenses
will be paid,” ig evidence of an offer of money in order to induce
him to vote, on cither construction of the statute. With respect
to the proviso at the end of the section, it was argucd at the bar,
tlu}t the payment of dona fide travelling expenses is legal ; this re-
quires exawination. No doubt, according to the interpretation
put on Geo. 11, ¢. 24, 8. 7, in the case of Lord Huntinglower .
Gardner, the payment of travelling espenses, or indeed any other
sums of money, after the clection 10 a voter for having voted, with-
out any promise to that effect before voting, is legal under that
Act; whether a promise to pay travelling expenses to an clector,
iu order that he might vote for a particular candidate, was legal
under the laws as it then stood, is not by any means determined
thereby ; certainly there is no such decision to that cffect in the
courts of law. The only two cases at law are Buyntum v. Cualile
and Bremridge v. Campbell, in ncither of which was it held that
a payment, or an offer, ora promisc to pay travelling expenses be-
fore the clection, to induce an clector to vote, was not bribery
under the then existing law. A candidate atan election for Mem-
bers of Parliament is under no obligation, legal or moral, to pay
the necessary travelling expeuses of voters, any more than for the
loss of the voter's time. The voter is called on to exercise his
franchise for the public benefit, and a promise to pay would ap-
pear to be without consideration, not a bona fide debt, or any debt
at all. Indeed, I am of opinion that such promise is illegal, ac-
cord,mg to the principle laid down in Allen v. Mearn, 1 T. R. 59.

Whatever doubts foaerly cxisted, the last Act was passed be-
cause < the laws to prevent corrupt practices have beea found in-
sufficient;” and makes any promise to pay money to induce an
elector to vote au act of bribery, and this no doubt, to prevent
money payments to voters at all, more especially as they had been
a colour and n pretence for wholesale bribery.

The proviso at the end of s. 2 prosides, *¢It shall not extend or
be constructed to extend to any money paid or to be paid for or on
accouut of any legal expenses dona fide incurred at or during the
clection.”  Nodoubt this proviso refers to the various legal expen-
ses incurred at clections, such as printing, messengers, hire of
committee rooms, tavern expenses, nnd cxpenscs of that nature;
and to exempt cases where a candidate had paid such cums, or
agreed to pay them, before the election, to keep the voter in good |
bumour, or, in other words to induce him to vote.

In answer to the sccond question, I am of opinion that there
was evidence for the jury that the letter in question was written
and sent by the authority of the defendant in error.

To the third question, I am of opinion that there was evidence
that the defendant corruptly paid maney to Carter on account of
his having voted at the election ; as it appears to me, there was
evidence of a promise amounting to bribery vn the part of the de- |
fendant, and so found by the jury, the payment in pursuance
thereof fulls within the meaning of the word * corruptly™ in the
statute.

Braxwesr, B.—1 beg to refer to the judgment of the majority
of the Court of Exchequer, by which, with one exception, 1 abide.
1In that judgment it is said, 1t will be seen we attach no weight
to the provizo at the end of section 2. 1 incline o think that is
wrong, and that the reasons given for the opinion arenot sufficient.
Tlllcd_xmc_ulty, with all respect, is the fuult ot the Leaislature.  (See
Clerl's Llection Lar, 82.) The statute prohit *: zud 20 makes cer-
tain Acts ilicgal, and then excepts *“ligal” ox senses.  Necessanily, |
c.\'crylhing legal is excepted from or not wih- . what is illegal, and t
tne section therefore is open to the criticism ca .t in that part of i

| evidence there is that the defendant authorized it.

the judgment I refer to.  But it is not vight to bold any part of an
cnactment nugatory or needless, if a menning and purpose can be
given to it. This was powerfully pressed by the Attorney-General
in his argument before your Lordships, and I think that argument
should prevail, in pavt at least. The whole provision may well
read thus :—¢* Kvery person wha shall promise, &e., money, &c., in
order to induce any voter tovote, shall be guilty of bribery, provided
that this ennctment shall not extend to uny money paid or agreed
to be paid for or on account of any expenses bona fide incurred at
or concerning any election ; and provided such expenses are not il-
legal on some other ground than thisprohibitien.” There may be
such eases.  For instance, the expenses of committee rooms and
advertisements are not unlawinl, and ary not so, though incurred
with a particular person to induce him to vote. Thisis the mean-
ing given to this proviso by the defendant's counsel below.

Stitl it remains to congider whether traveiling expenses are ex-
penses incurred at or concerning an election, and are not otherwise
illegal than as being within the terms of the general probibiticn in
s. 2. Now, I think they are not otherwise illegal ; they are notin
terms prohibited by this the ouly statute on the subject, nor were
they, I think, within any definition of bribery at common law.
But then are they expenses incurrrcd at or concerning an election ?
1 think npot. I think that means the necessary expeunses of an
clection ; those expenses that are incurred and would be incurred
whether the candidate did or did not wish to induce any particular
voter to vote, Istill think, therefore, this provision does not help
the defendant, and Ithink the judgment wrong only in saying that
the proviso is nugatory, as I thiuk it bas a wmeantug, viz,, that
above mentioned.

But as 1 have £aid, T abide by the other part of the judgment
I am of opinion the letter is not evidence of & promise to pay the
expenses conditional on Carter’s voting, and that if it is, there is
no evidence that the defendant authorized it. I donot, as a fuct,
believe that the voting was made a condition of the paywment. [
doubt not that had Carter come, and ithad been found that he had
not a vote, or came too late to give it, or by some other accident was
prevented voting, he would still huve been paid.  No doubt there
was fn expectation that he would vote for the defendant, but an
expectation is very different from an engagement or condition. No
doubt, also, he would not have been paid bad he voted for the
opposite candidate, but the penalty is sued for, not for offering
moncy to induce him not to vote, but to vote, snd indeed it was
not offered to induce him not to vote. It ought not to be implicd
that a document means a particular thing, unless the contrary
would bo repugnant to it. Here, it is said, the document implies,
« If you will vote for Lord Maidstone and Mr. Slade,” but would
there be any repugnancy bad it run thus :—¢ You are requested
to return and vote for Lord Maidstone and Mr. Slade ; your1vilway
expenses will be paid if you come in pursuance of this request,
whether you vote or not 2’ I think not. It is also to be rewem-
bered that one construction makes the document innocent, the other
makes it guilty. If the letter is evidence of & conditivnal, and
consequently as T think, of an jllegal promise, 1 cannot sce what
He did notdo
so interms, and all he did from which authority is inferred was to
say it is legal to pay travelling expenses.  In thatopinion I ngree
and I cannot, therefore, sce how it gites authority to mate an un-
lawful promise, nor do I beleve, for the reasons 1bhave given, that
a candidate would be likely to make a conditional promise. I pre-
sutne candidates have a well-grounded expectation that voters in
their interest will vote for them if they come, or if not, that they
will notask theirexpenses.  1do not understand that this point was
taken at Nisi Patus, though the form of the exception comprebends
it. I do not nnderstand, thercfore, that an opinion was cxpressed
on it there, so that I approach the consideration of this question
without fecling that the ruling there is an authority agaiust this
opinion. And I think, with all respect, that those opinions now ea-
tertained to the effect that the promise was conditiooal, and that
there was authoriiy so to make it, arc based on the supposed im-
probability of & candidate undertaking to pay the travelling expen-
ses of a persen who should not vote for him.  This view I think o
mistake, and that it confounds an cexpectation with a cond.tion. I
therefore avswer all your Lordship’s questions in the negative.

(To be concluded in our next.)
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GENERAL CORRESPONDENCE

To the Edilors of the Law Journal.

Suirnviriy, May 22nd, 1838.

Gextreues,—DPermit me to trouble you with a few enquiries
through the medium of the Law Journal.

1. Supposo a certain religious Society in the United States
own as & body, a saw mill and other property in a given
neighborhood in Canada: this Society appuinted two trustees
(A and B) in the States to bold the deed in trust concerning
the above property for the said Society Yrustees seud to.
Canada C, D, B, and F:

C to take charge of the saw iwuill,

D 1o take charge of a store,

E to take charge of a tannery.

Aun jodividual (I} draws logs to the said mill to be sawed
on shares. In time C removes to the Western States to super-
intend business in behalf of said Society under the dircction
of the said Trustees, whereupon D proceeds to remove all the
lumber at the saw mill, and offers to settle with 1 in two
wecks or svoner if he could ascertain the size of the logs from
C. D. afterwards refused to settle. As II can realize none of
the lumber, the question arises, is D legally responsible, or
whom may 1I prosecute, as all the rest live in the United
States.

2, If it be not too much of a bhurden, I should also be glad

to leacn whether an indorser of a common promissory note is |

to be notified on the third day after three o'clock, or has the
indorger the whole of the three days, and must be notified on
the fourth morning ; where it is not to be done by a Notary Pullic,

1 am at aloss to determine whether the ordinary promissory
pote transactions come within the Statute of 14th & 15th
Victoria relating to bills of exchange and promissory notes,
where the notary public is required to give notifications.

1F the notice must be on the fourik morning, (as some Judges
bave ruled,) please to direct me to the stafute, or if no statute
am I to be guided by some rule of Court?

loping that you will excuse this rather lengthy epistle
which 1 have cndeavored to abridge, and wishing you con-
tinued prosperity in your cause,

I remain yours very truly,

J.B.C.

1. On tho statement of facts submitted, if werightly under-!

stand them, D is not liable to . It is impossible to say
more without knowing more of the facts. The case ought to
be submitted to counsel. It is not of sufficient general inepor-
tance to demand further consideration from us.

2. The indorsers of a promissory uote may be notified of
non-paymeant on the day on which the note becomes due, which
is the third day of grace, and if resident withia the city, town
or place where the note is presented for payment and payment
refused, must be notified on the day following or fourth day.
This is well understood law, though not Statute law. The
notic2 need not of necessity be given by & notary. It wmay be

given by the holder of the bill himselt. The object ot having
it done by a notary is that his protest may be given in evidence
as proof of the facts contained therein, &0 a3 to Jispense with
oral testimony.

{Eps. I.. J.]

To the Editors of the Law Journal.

Beawsvirre, May 25, 1838.

Gestrexen,—I am instracted by the Municipality of Clinton
to submit for your opinion the following question :—
| ITave Municipalities the authority under 20 Vie, chap. 69
i to sell any original road allowance whea no other lands have
been ceded in lieu thereof?

An early answer is respectfully requested.

I have the henor te be, Gentlewmen,
Your obedient Servaat,
R. K.

Townskip Clerk.

[Wo doubt the power of Municipalities so to do.
Bos. L. 3.]

To the Editors of the Law Journal.
20th May, 1858.

Gentlemen,—1 have heard it stated that there is a surplus
in the Fee fund. The question will naturally be asked—what
f'is to be dono with it; can it be applied to general purposes?
or is it the duty of the Ministry to reduce the scale of fees
payable to the fund? The tax was imposed for the special
purpose of paying the salaries of the Judges of the County
Courts, It is payable by the suitors who resort for justice to
the County and Division Courts, and not by the public gene-
rally. Itistrue thatthe deficiency in this fund has bheen made
up from the Consolidated Revenue fund, but that is no reason
why this deficiency should now be repaid, inasmuch as the
: whole province participated in the acknowledged benefits con-

ferred by these Courts. I have only to refer you to the speech
i of the Attorney General West in the late debate on the Jury
Law Amendment Bill, on the 7th iustant, to show that the
Judges of the County Courts are worthy of the consideration
of the community. e declares them to be * the most im-
porlant judicial body in Upper Canada—far more important
than the Judges of the Superior Courts.”  Now, whether this
_opinion be correct or highly culored, or not, it certainly shows
in what cstimation these Judges are held by the first law
officer of the Crown.

The Judges of the Superior Courts have a retiring allowance
sccured to them by statute, and why should not the Judges of
the County Courts 2 If it be correct and just in the ono case,
!'why is it not 50 in the other? Is the Judge who has * the
+ vight of the poor, and him that hath no helper,” in his keep-
ling, less entitled to comfort in the decline of life than the
Judge who decides the cause of the wealthy 7 If it be given
for past meritorious services, why is the Cuunty Judge ia his
humble vocatiun not to be rewarded also ?
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The Judges of the County Courts are harder worked, and | fluence to put a stop to sucih proceedings in futuro in this

are more oxposed to the inclemencies of the climate thau their
Superior brothers. Let, then, the surplus in the fee fund,
raised by their labours alone when in health, be rezained for
providing them aretiring allowance, when, from their physical
infirmities, brought on by their labours, *the grasshopper
shall be & burden and desire shall fail,” or * the silver cord
be loosed or thie golden hond broken.”

The office cannot be performed by an aged man; the labour
and exposure i8 too great. If, thenm, you provido a retiring
allowance, you will induce young lawyers of talent to accept
the situation, who now prefer retaining their practice with the
expectation of laying up money, and then accepting the office
whea they are too old and infirm to perform its duties.

Your obedient servant,
JUSTITIA.

{Io one particular we can searcely agree with our respected
correspondent. The costs in the Division Courts are, we think,
as 1w as it is desirable they should be, and we do not think
it would be wise in any view to reduce the small fees payable
to the fec fuud. Rather allow it to accumulate, either speci-
fically or by going into the general Revenue, for purposes con-
nected with the general admiunistration of justice ; aud what
purpose, we ask, could bo bhetter than that of providing » re-
tiring allowance for those whose services have been spent in
the public service and who are no longer able to perform the
arduous duties required of them ? In the suggestions contained
in the latter part of the letter we heartily agree; and were we
at liberty to name our correspondent, his age, character, and
high standing, would add much weight to his remarks, But
what he has said may well be put on its own merits. The
office of County Judge is admitted to bo a most responsible
one, involving much labor and requiring trained intellect—the
Dbest the country can produce. As the salary is in itself by no
means an adequate temptation to men of large business to
leave the bar, all other inducements that could be offered
ghould be held out to secure the desirable end.

And what more just—what more commendable—what more
expedient—than a provision for those who spend their best
days in the laborious discharge of important public duties 2-—
Fos. L. J.]

To the Editors of the Law Journal.

Guelph, May 21st, 1858.
GexTLEMEN :—Please infcrm me through the medium of
your valuable journal, whither it is correct practice to enter
Records in County Courts before the first day of the sittings ?

Yours, &e.,

X.X. 4
| We think it is. See. 154 of C. L. P. Act, 1836, is not
extended to the County Courts, nor is 8 Vie,, cap. 13, sec. 30

repealed.  The latter says “on or before,” &c.—Eps. L.J.}

Jo the Editors of the Law Journal.
Mirioroog, 21st May, 1858.
GexTLENEN :—] take the liberty to lay the following before
you nnd ask your opinion thereon; and also to use your iz.

country. The case is as follows: —

Sonte time since a small note of mine amounting to eight
pounds thirteen shillings and six pence, became due, nnd was
put into the hands of R. P. J., Esq., of B——, a Barrister-at-
Law, who without delay sued me. I was advised to let it go
to Judgment (if I was not prepared to pay it} and that there
would be only Division Court Costs then; but imagine my
surprise a few days since, when T got o bill of the matter and
find that the costs alone amount to eleven pounds fifteen
shillings and sixpence, making the whole debt £20 9s. 9d.,
the costs nearly one hundred and fifty per cent. on the princi-
pal. Now, gentlemen, what is the uso of our Division Courts
if a man can be sued for any trifling sum (a lawyer may get
against him) in one of the Superior Courts, and costs put on
him amounting to double thedebt. Isitin the power of a Judge
tax County Court costs in a Division Court case—and if it is not
what remedy does the law provide? Now, gentlemen, as I
bave had to pay $81 80. for $33, I feel sore on tho subject.

Your giving the above an insertion in yoar valuable paper
will oblige a sufferer by the law as it now stands.

I am Gentlersen, -
Yous obedient servant,
R. W. E.

P.S.—I send you the bill of cash.
R.W.E.

STATEMENT.
March 27th, 1858.

JUudament ceeuiiieiininiiineciiiieiiatisienne
Costs tAXEA  ..ieecerrienrorsmncesomencrassetonniee
Certificate of Judgment
Fl F& ccvevreeerineecenen. cersrrsesaerasee crvecacnes
Return of pulla bona .evevveieviinniinennes
21 8§ 3
Less indorsed on note ..ceeeeeereneens creceees .13 0
20 5 3
Paid for 0rder w.cceceerccrtierrsnrensenrsions 0 3 9
£20 9 0
Note dated 1st March, 1858, at 3 months with interest.
Yours, R. P. J.

Please have the note execated at once and send me as I
wish the matter settled.

[We do not feel at liberty to publish all that is contained
in Mr. E’s letter. ‘The facts as put before us, appear to show
a caso of great hardship, and we confess our inability to seo
on what grouads the costs could have been taxed on the County
Court Seale. I the facts be fully and correctly stated, the caso
should have been entered in a Division Court, and certainly
tho Clerk should not have nllowed County Court costs on
taxtion. Our corrcspondent should bave applicd for a Judge's
order to revise the taxation, and the defendant is not we think
in any case liable for the certificate of Judgment. It may be
that Mer. J. can satisfactorily explain the case by stating facts
of which our correspondent js in all probability ignorant.—

3ps, L. J.)



1858.]

LAW JOURNAL.

145

To the IXditors of the Law Journal, Toronto.
Ftobicoke, May 20th, 1838.

GexTLEMEN :~—] would respectfully request your opinion as
to the legality of the following section of a By-law of our
Municipality :—

«“ And be it enncted, that in cases where parties own or cceupy |
property in two or more places in this Manicipulity, they shall
perform the amount of labour chargenble ngainst each division of
such property under the Pathmaster in whose section or division

it may be situated, or commmute with said Pathmaster for the
same.”

You will perceive by this that the intention was that the
scale of Statute Labor should be applied 10 each division of
propetty, and not to the aggregate, and consequently increas-
ing the amount of labour.

I remain, your's &c., on behall of the
Municipality of Etobicoke,
W. A. W., Deputy Reeve.

[We are inclined to doubt the validity of the clause to which
our correspondent refers us. Thero is nothing in the Assess-
ment Act a3 to divisions of Towuships. It is simply enacted
that every male inbabitaut of any township between the age
of 21 and 60 years, assessed upon the assessment roll of any
township, shall, if the property (i.e., the aggregate property
in the township), of such party less assessed, at not more than
£50, be linble to 2 days’ labor,

At more than £50, but not more than £100, 3 days’ labor.

“ 100, “ 150, 4 “
& luO, €« 3 200' 5 ‘%
&, &e., &e.

(16 Vic., cap. 182, s. 36). This, of course, applies to'
parties ‘““assessed upon the assessment rolls,” that is, resi-
dent proprietors, In regard to non-resident proprictors to
whom commutation is contemplated, the charge is against
eack parcel of land owned in the township, and not against
tho proprictor himself, that is commutation, is to be charged
“ against cach separate lot or parcel of Iand according to its
value.” (a. 38) The difference between the liability of a res-
ident and of a non-resident proprictor deserves attention from
Municipalities.—Eps. L. J.}

MONTHLY REPERTORY.

CHANCERY.
In tur MATTER OF AITKINS' ARBITRATION.
Arbitration—Common Law Procedure Act, 1854.
Courts of equity have clear jurisdiction under the Common Taw
Itrocedurc Act, 1854, to remit back to arbitrators for thewr recon-
sideration the matters referred: o them by agreement between the !

pnrtics,.thcrc having been clear mistake on the part of the arbi-
trators in the award as made by them.

V. C.W. Dec. O

Y.C.K. Bucrrrioot v. WHALLEY. Dee. 9, 23.
Habeas Corpus—~Lrisoncr under Common Law process—Atlendance
in Chambers.

Where a pr’xsoncr is in confinement under a common law pro-
cess, and it is required that ho sbould attend in Chambers under
an order made by the chief Clerk. tho Court will order a writ of

Iluadeas Corpus to issue that he way sttend in custody of the officer
de die in diem.

L.C WARDEYX v, JoxEs. Nov, 7, 12, Dee. 17.

Husband and Wife—Creditor—Settlement —Statute of frauds—Purt
performance~=13 Elbz,. cap. 5.

Where husband promises wife before marriage 1o settle her pro.
perty, and induces her to marry before settlement, on the repre~
sentation that he is solvent aud that a scttlement will be as good
after as before marriage, and a scttlement of her property, con-
sisting of stock in a Railway Company, is subsequently made,
such zettlement is void against creditors, under 13 Eliz., cup. 5,
the husband being insolvent at the time of the parol sgreement.

V. C.W. BeETsoy v. STUTELY. Jan, 12

Specific performance—Compensation.

A. contracted to purchase a leaschold estate subject to an under
lease, of which seven years were unexpired, to B's futher. A,
agreed with B., on havinga surrender of this under lease, to grant
bim 2 now lease, and B. ngeed to procure a surrender of the
underlease from his father, and to accept such new lease. B's
father refused to surrender the wader leasoe.

Ield, upoa demurrer, that A. could not obtain specific perform-
ance of this agreement, thero being no allegation that B. had pro-
fessed himself legally competent to enfurce a surrender ; and the
question as to cowpeasation to A, being determinable by action at
law for damages.

Held alse, that B. could not be compelied to accept a lease in
the terms proposed at the expiration of the uader lease.

L. C Re. Donn, Jan. 13
Habcas Corpus—Jurisdiction~Common Law Procedure Act.

A., a solicitor, igsued a writ, as plaintiff, out of the Common
Pleas in England against a resident in Jersey, where B., his
clerk served it. A, himself was in custody in Jergey at the time.
A. was detained, and B. arrested by the Court in Jersey for issu-
ing and serving the writ,

Upon [lcbeas Corpus B was ordered to he discharged, but A,
was remitted to custoldy, not for issuing the writ, but because it
appeared that otherwise he was properly in custody.

COMMON LAW.

Q B. Bearv v. Kxienr. Jan. 22,

County Court Act, 19 § 20 Vie., cap. 108, scc. 70—Goods of third
purty seized in execution— Distress for rent.

The goods of a third party improperly taken in execution on
the defendant’s premises, under the warrant of a County Court
issued against the defendant’s goods, are not distrainable nnder
19 & 20 Vie., eap. 108, scc. 75, thet section applying only to
goods of the cxecution debtor.

Q. B.

Jacrsox (Administrator of Qliver Jackson, deceased,)
v. WooLLy axp Wirs. Jun. 19.

Mercantile Law Amendment Acty 1856—Retrospective effect—pay-
ments by vne of two co-debiors~Rnowledye and consent of other
co-debtors.

Part payment by one co-debtor withia six ycars before the
commencement of suit, and before the passing of 19 & 20 Vie,,
cap. 97, sec. 14, does not prevent the operation of the Statutes of
Limitation in favour of aunother co-debtor, following the authority
of Rindersley V.. C. in Thompson v. Warthman, 3 Drew, 628; 6
Ww. R, 30.

Mero knowledge and consent by one co-deblor to payments
made by another co-debtor, do not prevent the operation of these
Statutes in favour of the non-paying co-debtor.
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REVIEW OF BOOKS.

Tur Law or VENbors axD Purciasers or REarn Prorerty

By Prancis Hilliard, Esq., Author ot the Law of Mortssages,

2 Vols, in one, 8vo., price $6. Little Brown & Co.,

Boston,

This valuable work has just been issued by the eminent
Law Publishers, Little, Brown & Co., to whom the profession
in the United States and in Cunuda are already largely in-
debted for numerous and valuable Law publications. It more
than equals previous issues by that firm, and in saying this
wo pay the highest compliment that can be paid to the mecha-
nical execution of the volume. Indeed, it is faultless in every
particular. A work on the law of Vendors and Purchasers of
real estate, examined by an American writer in the light of
American ge well as English cases, will be of greatand peculiar
valueto thie Canadian lawyer. In the United States, asin Can-
ada lead is & marketable commodity, and is the daily—hourly
subject of snle. The tenure and nature of estates in both coun-
tries is very much alike. Indecd in several particulars respect-
ing the sale and transfer of lands, the decisions in our own
Courts and those of tl:e United States are the only guides we
have in investigating questions growing out of a condition of
things that neither had nor has any existence in England.

We have looked over the work, and while alive to the
responsibility which followe & recommendation by us ns the
organ of the profession in Upper Canada, we hesitate not to
pronounce it & truly valuable production. We believe Mr.
Hilliard, the writer, 13 a Judge ol one of the Superior Courts.
ZThat under the American system as i now s, perhaps onr
readers may gay is no guarantee of ability, but Mr. Uilliard’s
best reference is to the work itself. In every page of it may
be discovered tho mind of an able and learned lawyor, and
the method of a careful and judicious writer. 1lle has given
us tho law as it is in a lucid, concise and intelliglble form.
‘The hiead note of the subject to each chapter of the first vol.,
may give some idea of the exteat and arrangement of the
subject :—

C]u.u'. 1. Nature of the contract for a sale and purchase of
lands.—2. What constitutes an agrcement for the sale and
purchase of lands—Iistinetion between a contract and a mere
proposal, offer, &e.—~3. Consideration of a contract of sale.—
4. Interest.—5. Parties to contract.—G. Sales by nuction.—7.
Statute of frands.—8. Parol Licence.—9. Part performance.--
10. Construction of contracts.—11. Time of perfurming con-
tracts.—12. Title of the vendor.—13. Title to the property
sold—Dartial fuailure of title.—1d. Reference of title.—15.
Title deeds.—16. Title to leaseholds.—17. Rescinding of
sales.—18. Grounds for avoiding a sale.—Mistake.—19.
Grounds of avoiding a sale—Fraud.—20. Imnplicd or constrac
tive fraud— Incapacity—Inadequacy of consideration, &e.—21.
Sale of expectancies.—22, Constructive frand.—23.—Notice.
—24. Remedies of vendors and purchasers—Law and equity—
General jurisdiction of Courts of Equity—Compensation—
Rescinding—Lien, &e.—25. Specifiz performance.

Moxrruy Cursnocue of ErriciENT axDp Rewiante Lawrers’
0

John Livingston, No. 123 Broadway, (American Exchange |

Bank Building) New York, $2 per aonun.
*

This is a publication as useful as it is extraordinary. I iS
extraordinary in design, in execution, and so far as wa can

Judge in reliability. Itisuseful to the lawyer, to the merchant, -

ard in general to the man of business. Its design is monthly to
furpish to its readersarevised catalogue of some efficient trust-*
worthy lawyers in the principal cities, towns and villages of
the United States and Canada. Its circulation we are inform-
ed isno less than 30,000. We have oursclves had occasion to |
make use of the cataloguo and are delighted with the perfect
success which attended our references. Besides the list of!

relinble lawyers, the number for May before us contains |

instructions for executing deeds and other insturuments in
every state of tho Union. ~ So fur as our knowledge extends we
have been marvelously surprised at the fulness and withal
accuracy of detuil of the information given. We recommend
the publication as being oue desersing of extensive support.

Tue Lower Caxava JurisT ror May. Montreal: J. Lovell,

is received.

It is as usual replete with cases decided in the Courts of
Lower Canada; and contains in addition, the judgments of
Mr. Justico Badgloy in the Montreal and Argenteuil Contro-
verted Election cases. I'he judgment of Mr. Justice Meredith
in the Lotbiniere Election case is also published. 1t is de-
voutly to be hoped that the Jurist will be more successful
than its precursors in Lower Canada appear to have been.
The Law Reports of Lower Canada are few and far between.

Urrer Cavapa Queex’s Bexcn Rerorrs. By Christopher
Robinson, Kep., Barrister at Law, and Keporter to_the
Court. Tororto: Henry Rowsell, King Street. No. 4, Vol.
XVI.; Subscription $9 per annum, payable in advance.

It is scarcely necessary for us to say suything in recom-
mendation of this adinirable series of Reports. It has
acquired & well deserved reputation, both for accuracy and
despatch. The present reporter is a genttleman who does
groat credit to the trust confided to him. When we say that
he gives unbounded satisfaction to the profession, we feel
certain that we speak o more than the truth. The Law Re-
ports of Upper Canada will compare favourably with similar
publications of the kind either in Great Britain or the United
States of America. This is no doubtsaying a great deal; but
we mean all that we say. No little share of the credit is
however due to the enterprising and public sipirited publisher
—1I, Rowsell. 'The mechanieal execution of the Upper Can-
ada Reports is the best advertisement that can go forth in
praise of his establishment,

—acmne

APPOINTMENTS TO OFFICE, &C.

JUDGES.

" WILLIAM D. ARDAGH, of Oignode 1aly, Esquire Darristerat-Law, to be Deputy
Judge of *Le County Court of the County of Simcve, under the Act 20 Vic cap.
58. see, 14 —(Gazetted, May 8 1553 )

"RICHARD CARNEY, Esquire, to be Stipendary Mazistrato for the Terporary
b Judieial District of Algoma, under the Act 20 Vie. cup W,

- THOMAS . JOUNSTON, Esquire, 10 bo Stipendary Magistrate for the Tempora
ry Judicial istrict of Nipissing, under the Act 20 Vic. cap. 60 —(Gazetted, May

15, 1838.)
NOTARIES PUBLIC.

ALVRED DRYISCOLL,, of St. Thomax, Fequive, Basristerat-Law, and RICIHARD T.
WILKRINSON, of Coruwall, Ecquire, Barrister-at-Law, to bo Notaries Public jn
Upper Cagads —(Gazetted, Mav 8, 185% )

WILLIAM SUNN HARPER, haquire of the City of Toranto, Attoruey at-law, to
Le a Notary Public 1o Upper Canada.—(Gazetted May 15, 1858 )

CORONERS.

JOSEPH MOTILERSILL, M D.,, ALFRED P. TOULMIN, and JOHN II. CAMP

b RELL. M D, Esvatiees to Lo Assoctate Coroners fur the County of Lambion.

GEURGE UHENRY BOULTEE, Esquire, 3 .. to be Associate Curonier for the Coud-
ty of Hastiugs,

JOSEFIE CARRIER, E<quire, M.D, to be Associato Coroncr for thy Connty of Fs-

! NORMAN BAKUR, Esquire, M.D,, to be agsociate . oroncer for the United Counties

P of York and feel,

, HENRY BENTALL EVANS, Esquire, M D . to be Associate Coroner for the Coun

1ty of Prince Fdward —{Gazett d May S, 1858))

; THOMAS PYNE, Esquire, M.D, to be Assoclate Coroner for the United Counties

I of York agd Ucel,

* HARCOURT I BULL, Esjuire, and JO{IN WELLINGTON RN5EBURG. Esqu.re

| .;L lg, to bo Assocate Coroniers for the City of Hamilton —(Gazetted May 15,

K581

? ROBERT McCRUV, Esquire. M D, and JOHN MERRILS, Esquiro, to bo associate

Coroners for the Urited Countiey of Leeds snd Gronville.

- PETER GRASS, Esquire, to b Assaciate Coroner for the United Countles of Nore
thumberland and Durham.

JACOB SMITH, Exquire. M.D., to bo Associato Coroner for the County of Kent.—

(Gazetted May 29, 1558.)

TO CORRESPONDENTS.

J. T.—~D.—0. K., under Division Courts,

J. B. C —R. K.—Justitia—X,Y.Z.—~R. W. E—W, A. W., under general Corzes-
ondence.

W.3, Owen Sound ; D., Hamilton,~too late for June No.
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70 SOLICITORS,
Member of the Bar about to visit Europe for a

short period, would be happy to exccute acy commis-
sions he may be fuvoured with, Apply to

Meesrs, O'REILLY & JARVIS,
Maconic Chambers, Toronto and Hamilton.

"Toronto, April 29th, 1838. Isin.—pd.

ONTARIO HLALL, CIHURCI STREET, TORONTO, C. W.

EEDS Engrossed and Writings copied; Petitions,
Memorials, Addresses, Specifieations, &e., prepared ;
Law Blanks of every description always on hand, and printed
to order; Vellum Parchment, Hand made Medium, and Demy
ruled for Deeds, with Engraved Headings. Brief and other
Papers, Oflice Stationery, &c. Parchment Deeds red lined
rod ruled ready for use.  Qrders from the Country promptly
atrended to. Parcels over $10 sent ftee, and Engrossments,
&c., returned by first Mail.

CROWN LAND DEPARTMENT,
Toroxto, 21st Oct. 1857.

OTICE is hereby given that the Lands in the
Townslup of Barrie in the County of Frontenae, U.C.,
will bie open for Sale on and after the 17th of nest mouth, on
apolication to the Resident Agent, Alan McPherson, Esq.,
at Kingston.
For list of Lots, and the conditions of Sale, sec the Canada
Gazette, or apply to Mr. McPherson.
ANDREW RUSSELL,
11—6in, Asst. Commissioner.

CROWN LAND DEPARTMENT.
"Toroxto, Oct. 13.h, 1857.
NOTICE is hereby given that the Lands in the

Township of Rolphn the County of Renfrew, U. C.,
will be open fur sale on aud afier the 11th next month, on
application to the Resident Agent, William larsis, Esq., at
Admaston near Renfrew,

For list of Lots, and the conditions of Sale, see the Canada

Gazette, or apply to Mr. Harris.
ANDREW RUSSELL,
11—6 in. Asst. Commissioner,

FORMS OF CONVEYANCING
FOR SALE at MacLear & Co.’s, 16 King Strect

East, Toronto:—

DEEDS (FULL COVENANT), WITIL AXD WITHOUT DOWER
Do. SHORT FORM, do.

PARCHMENT DEEDS.

MORTGAGES, WITH AND WITHOUT DOWER.

Do. WITH POWER OF SALE.
Do. INSURANCE COVENANT.
Do, SHORT FORM, UNDER STATUTE.

ASSIGNMEXNTS OF MORTGAGE.

CERTIFICATES OF DISCHARGE OF MORTGAGE.

CHATTEL MORTGAGES.

LEASES.

AGREEMENTS FOR SALE OF LAND.

ASSIGNMENTS OF LEASE.

BONDS 10 CONVEY LAND ON PAYMENT OF PURCHASE
MONEY.

Toronto,' June, 1858.

'V

INSPECTOR GENERAL’S OFFICE.
CusTous DErarRTMENT,
Turonto, Ocetober 30, 1857.

NOLICE IS IIEREDY GIVEN, That Ilis Ex.
J. cellency the Administrator of the Government in Council
has been pleased, under the autharity vested o him, to direct
an order that, in licu of the Tolls now charged on the passage
of the fullowing articles through the Ottawa Canals, the Tolls
hiereinafter stated shall be hereafter collected, viz:

Irox Oge, passing through all or any portion of the Ottawa
Canals, to be charged with & toll of 2%ree Pence per ton, which
bcilng paid shall pass the same free through the Welland Ca-
nal.

Rate-Roap Iroy, to becharged One Shilling perton, includ-
ing Lachine Section, St. Avnn’s Luck and Ordinance: Canaly,
and having paid such toll, to be eutitled to pass free through
the Welland Canal, and it having previonsly paid tolls through
the Chambly Canal, such last mentioned tulls to ho refunded
at the Canal Office at Montreal.

The toll on Barrew Stavesto be Light DPence on the Ord-
naunce Canals, and Jour Pence on the St. Ann’s Lock and
Lachine Section, making the total toll per thousand, to and
fromn Kingston and Montreal. the same a3 by the St. Lawrenco
route, viz: Oune Shilling per thousand.

By command,
R. 8. M. BOUCHETTE

Cununissioner of Customs.

NOTICE.
HEREAS Twenty-five Persons, and more have
organized and furmed themselves into a Horticultural
Svciety for the Village of Ferguy, in the County of Wellington
in Upper Canada, by signing n declaration in the formn of
Schedule A, apnexed to the Act 20 Vie., cap. 32, and have
subscribe a sum exceeding Ten Pounds to the funds thereof,
in compliance with the 48th Section of said Act, and have
sent a Duplicate of said declaration, written and signed as by
law required, to tho Minister of Agricuiture. .
Therefore [, the Minister of Agriculture, hereby give notice
of the furmativn of the said Sveiety, as ** ‘The Fergus Horticul-
tural Sueiety,” in accordance with the provisions of the said
Act. P. M. VANKOUGLNET,
Minister of Agr.

Bureau of Agrieunlture and Statistics.
Toronto, dated this 8th day of Feb,, 1858.

CANADA
WESTERN ASSURANCE COMPANY.

————

CiiARTERED BY ACT OF PARLIAMENT.
Carirar—£100,000, in Shares of £10 each.—Ilvime Ocglie,
Toronto.

Dresident--Isare C. Gilmor, Esq,; T7ce-President~Thos.
Haworth, Ksq; Directors—George Michie, Walter Macfuarlane,
T. P. Robarts, M. P. Hayes, Wm. I{enderson, R. Lewis, and
E. ¥. Whittemore, Esquires; Secretary & Lreasurer—Robert
Stanton, Esq.; Solicitor—Angus Morrison, Esquire; Bankers

~Bank of Upper Canada.

Applications for Fire Risks reccived at the Home Office,
Toronto, Corner of Church and Colborne Streets, opposite
Russell’s llotel. Office hours from 1 o’clock a. y. until 3

o’clock p. ¥,
ISAAC C. GILMOR, President.
ROBERT STANTON, Scc. &> Treas.
With Agencies in all the DPrincipdl Towns in Cunada.
gay-Toronto, January, 1858.

i1
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NOW READY,
IIR COMMON LAW PROCEDURE ACT, 1856. The
County Courts Procedure Act, 1856, fully annotated,
together with the C. L. P Acts of 1357 ; and a complete Index
ot cases and of subjectmatter, $7. DBy Robert A, Harrison,

Esq., B.C.L.
MACLEAR & Co., Publishers, Toronto.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.

CAPITALveuerinne £100,000. | Parp ve ... £L11,500.

THE‘PROVIDENT Lire AssuraNcE & INVESTMENT
Couraxy is now ready to receive applications for Life
Assurance ia all its branches, and for grauting Aonuities.

The Directors of the ** Provident” arc determined to conduct
the business of the Company on equitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every legitimate advan-
tage to be attained by a local company. Having every facility
for investing the funds of the Company at the best possible
rates of interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the British Isles, they will
bo able at ne distant day to make an important reduction in
the Rates for Assurance. ‘Till that fact is ascertaived they
consider it best to act with caution.

With regard to the *“ Boouses” and * Dividends” so osten-
tatiously paraded by some Companies, it must be evident to
every “thinking man” that no Company can return large
bonases without first addg the amount to the Premiums:
Jjust as some tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Offico of the Company, 54 King Street kast, ‘Yoronto, or
at any of the Agencies.

COLONIAL FIRE ASSURANCE COMPANY,

CAPITAL, ONE MILLION STERLING.
GOVERNOR:

‘The Right Honourable the Earl of Elgin and Kincardine.

HEAD OFFICE, EDINBURGH, No. 5, GEORGE STREET.

BOARD OF DIRECTORS :

George Patton, Esq., Advocate, Chairman; Charles Pearson,
135q.. Accountant; James Robertson, Esq., W.5.; Geo. Ross,
jr., Esq., Advucate; Andrew Wood, Esq., M.D.: John Robert
Todd, Esa., W.S.; IH. Maxwell Inglis, Esq., W.S.; William
James Duncan, Esq., Manager of the National Bank of Scot-
Jand; Alexander 3ames Russel Esq., €.S.; William Stuart
Walker, Esq., of Bowland; James Duncan, Esq., Merchant,
Leith; Henry Davidson, Esq., Merchant.

Bauzers—The Royal Bavk of Scotlzond.
Acroary—Wm. C. Thomson, Aubpi7or—Charles Pearson.
Secrerary—D. C. Gregor. With Agenciesin all the Colonies.

CANADA.
TEAD OFFICE, MCNTREAL, lio. 43, GREAT ST. JAMES STREET.
The Honourable Peter McGill, President of the Bank of
Montreal, Chairman ; the Honourable Justice MeCord ; the
Honourable Augustin N. Morin; Benjamin II. lemoine, Esq.,
Cashier of * La Baungue du Peuple ;”” John Ogilvy Moffau,
Esq., Merchant; Ileory Starnes, Esq., Merchaunt.
Mpicat Apviser—George W. Campbell, M.D.
Maxascer—Alexander Davidson Parker.
With Agencies in the Principal lowns in Canada.
Montreal, January, 1855.
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NOTICE.

Provinciat Secrerary's Orricr,
14th Javuary, 1858.

TO MASTERS OR OWNERS OF STEAM VESSELS.
NOTICE IS HEREBY GIVEN, That on and after

the opening of Navigation in the Spring of the present
year, a strict compliance with the requirements of the several
Acts relating to the inspection of Steam Vessels will be insist-
ed on, and all penalties for avy infraction thereof rigidly
enforced. By Command,
E. A, MEREDITH,
Asst. Secretary.

NOTICE.

‘\VHEREAS Twenty-five persons, and more, have

arganized and formed themselves into a Horticultural
Socicty for the Town and Township of Niagara, in Upper
Cavada, by signing a declaration in the form of Schedule A,
annesed to the Act 20 Vie. cap. 32, and have subscribed a
sum exceeding Ten Pounds, to the Funds thereof, in compli-
ance with the 48th Section of the said Act, and huve sent a
Duplicate of said declaration written and signed as by law
required to the Minister of Agriculture.

Therefore 1, the Minister of Agriculture, hereby give notice
of the said Society as * The Niagara Horticultural Society,”
in accordance with the provisians of the said Aet.

P. M. VANKOUGHNET,
Minister of Agr.
Bureau of Agrienlture & Statistics,
Toronto, dated this 18th day of January, 1858,

NOTICE.
V HEREAS Twenty-five persong, and more, have
organized and formed themeelves into a Horticultural
Society for the City of Hamilton, in Upper Canads, by signing
a declaration in the formm of Schedule A, annexed to the Act
20 Vic. cap. 32, and bave subscribed a sum exceeding Ten
Pounds to the Funds thercof, in compliance with the 48th
Section of sai¢ Act, and have sent a Daplicate of snid declara-
tion written and signed as by law required to the Miaister of
Agricultare.
Therefore I, the Minis‘er of Agriculture, herehy givenotics
of the formation of of the said Suciety as * The Hamilton
Horticultural Society,” in accordance with the provisions o.

the said Act. P, M. VANKOGGUNET,
Minister of Agr.

Bureau of Agriculture and Statistics,
‘Poronto, dated this 18th day of January, 1858.

NOTICE.

'\ HEREAS Twenty-five persons, and more. have

organized and formed themselves into a Horticultural
Society for the City of Kingston, in Upper Canada, by signing
a declaration in the form of Schedule A, apnexed to the Act
20 Vic. cap. 32, and have subscribed a sum exceeding Ten
Pounds to the Funds thercof in compliance with the 48th
Section of said Act, and have sent a Duplicate of said declora-
tion written and signed as by law required to the Minister of
Agriculture:

Therefore, I, the Minister of Agriculture, hereby give notice
of the said Society as * The City of Kingston Agricultural

Society,” in accordance with the provisions of the said Act.

P. M. VANKOUGIINET,
Mipister of Agr.
Bureau of Agriculture & Statistics.
27th January: 1858.
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NOTICE.

\/VIIERE.-\S Twenty-five persons, and more, have
organized and formed themselves into a Iorticultural
Syciety for the Village of Elora, in the County of Wellington,
in Upper Canada, by signing a declaration in the form of
Schedulo A annexed to the Act 20 Vict. cap, 32, and have sub-
scribed a sum exceeding T'on pounds to the funda thereof, in
compliance with the 4Sth Section of the said Act, and have
sent a Daplicate of said declaration written and signed as by

law required to the minister of Agriculture;
Therefore, I, the Minister of Agriculture, hereby give no-
tico of the furmation of the said Suciety as the *¢ Elora ITorti
cultural Society,” in accordance with the provisions of the said-

Act,
P, M. YANKOUGHNET,
Minister of Agriculture, &c.
Bureau of Agriculture & Statistics,
"Toronto, 10th March, 1858.

“] HEREAS Twenty-five persons, and more, have
organized and formed themselves into a Iorticultural
Society for the Parishes of St. Joachim, Ste. Anne and St.
Fereol, in the County of Montmorency, in Lower Canada, by
signing a declaration in the form of Schedule A annexed to
the Act 20 Vict. Cap. 32, and have subscribed a sum of not
less than Ten pounds to the Funds thereof, in compliance with
the 48th Section of the said Act, and have sent a f)uplicate of
sasd declaration written and signed as by law required to the
Minister of Agriculture;

Therefore, I, the Minister of Agriculture, hereby give no-
tice of the formation of the said Suciety as * The St. Joachim
Ilorticultural Society,” in accordance with the provisions of the

said Act.
P. M. VANKOUGIINET,
Minister of Agriculture, &c.
Bureau of Agrienlture & Statistics,
Toronto, 9th March, 1858.

VALUABLE LAW BOOKS,
Recently published by T. & J. W. Johnson & Co.,
197, Chestnut Street, Philadelphia.

YOMMON BENCH REPORTS, vol. 16, J. Scott.
Vol. 7, reprinted without alteration ; American notes by
Ilon. Geo. Sharswood. $2.50.

ELLIS & BLACKBURN'S QUEEN'S BENCH

REPORTS, vol. 3, reprinted without alteration ; American
notes by Hon. Geo. Sharswood. $2.50.

ENGLTSI—I EXCHEQUER REPORTS, vel. 10,

by Hurlstone & Gordon, reprinted without alteration;
American notes by Hon. Clark Hare. $2.50.

" AW LIBRARY, 6th SERIES, 15 vols., $45.00;

a reprint of late and popular Excrisit ELeMesTary Law
Booxks, published and distributed in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hon. Geo. Sharswood. $4.50.

A_DAM'S DOCTRINE OF EQUITY, fully anno-
tated by Henry Wharton, Esq., nearly 1000 pages. $5.50.

SPENCE’S EQUITY JURISDICTION. 2 vols.
8vo. $0.00.

T. & 3. L. Johmson & Co’s Ratw Pubheations,

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TO ENGLISH COMMON LAW REPORTS.

A General Index to all the Points deaided in the English Common Law Reports
from 1513 to tho present timo. By Geo, W. Biddle and K. C. McMurtrie, Lsqs.

STARKE ON EVIDENCE.
ARRANGED AND COPIOUSLY ANNUTATED BT HuX. GEO. SHARSTFOOD.

A Practical Treatiso on the Law of Evidenco. By Thomas Starkie, Faq. Fourth
English Edition, with very conslderable Alterations and Additions; incorpora.
ting the Statutes and Reparted Casea to the tine of publication. By G. M.
Dowdeawell ard J. G Malcolm, Esquires, Barnistersat-law.  Carefully aond
elaborately anootated (with referenco to American Caws, by lon. George
Sharswood.

BEST ON EVIDENCE AND PRESUMPTION.

A Treatise on the Principlee of Evidence, with Practice as to Proofs in Courts
of Common law; alwo Presumptions of Law and Fact, and the Theory and
Rules of Circumstastial Proo? in Criminal Cases. By W. M. Best. Carcfully
anootated with refercnce to Amenican Declsions,

THE LAW OF VICINAGE.

A Practial and Elementary Treatlse on tho Law of Viclnage. By lienry
Wharton.

TUDOR'S LEADING CASES.

Leading Cases on the Law relating to Xral Property, Omveyanang, and the
Constructum of Wills, with potes by Owen Davies Tudor. author of ZLeuding
Cuses n Equity. With sery fuil Notes referring to Awmnelcan Decistons, by
Heary thartou,

SMITH’S LANDLORD AND TENANT.

The Law of Landlord and Tenant: being a Courss of Lectures delivered at the
Law Institution by John Willlain £mith. (Author of Leading Cases.) With
Notes and Additions by Frederick Fhillp Maudo, of the Inner Temple. With
sdditional Nutes reteriamg to und [Hustrating American Law and Decislons, by
P, Pemberton Morris, Hxq.

BROOM'S COMMENTARIES.

Commentaries on tho Common Taw, as Tntraductory to its study, by Herbert
Broom, M.A , author of  Legal Maxims,” and = Parties to ActionJ.”

BROOM'S PARTIES TO ACTIOXNS.

Practical Rulee for determining Parties to Actfons, Dizested and Arranged with
Casew, By Herbert llroom, Author of ** Legat Maxims” From the second
London Edition, with coplous Aunierican Notes, by W, A, Jackson, Esq.

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN NOTES DY W. M. RAWLE, £SQ.

Principles of the Law of Real Property, intended a<a first book for Students in
Comveyanang By Joshua Willmme,  Second Americwn Edition, with copious
Notes and References to Americnn Cases, by Willlam Heury Rawle, Author of
“Covepants for 1itle.”

COOTE ON MORTGAGES.

EDITED WITH COPIOUS AMERICAN NOTIS,

A Treatise on tho Law of Murtgazes. By R. H Coote, Exq. Fourthi Amerlean
from the Third Engli-lb Editlon, by tho Author and R. Coote, Esq., with Notes
and Kefereoce to American Casus.

SUGDEN ON POWERS.
A Practical Treatise of Powers, by the Right Hon. Sir Fdward Sugden, with
Awmcrican notes and Roferences to the latest Cases, 3l American Edition.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An Anslytical Digest of the Reportsof Cyses decided in the English Courtsof
Common Law, Exchequer, Exchequer Chamber, and Nisi Irius, in the year
1855, in contionation of the Annual Digest by thelate Henry J.remy. By
Wm. Tidd Pratt, Esq Armanged for the Englich Common Law  and
Exchequer Reports, and distributed without cbarge to subscribers,

SMITH ON REAL AND PERSONAL PROPERTY.

A Practicat Compendium of the Law of Real and Pe:annal Property, as con-
nected with Conveyanaing, by Jousiah W Smuth. Editor of Mitf ad's Pleadins,
&c., with Notes roferning to American Cases and illustratiog Americao Law.

ROSS’S LEADING CASES ON COMMERCIAL LAW.
Vol. 3. Principal and Surety and Agent. Partoership.

ENGLISH COMMON LAW REPORTS, Vor. 83.
Edited by Hon. Geo. Sharswoud.

ENGLISH EXCHEQUER REPORTS, Vou. I1.
Editod by Hon. J. 1. Clark Hare.
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Tie Urper Caxadd Law Jouvavwat. for May Is full of isinterestinz articles
—inateuctivo alike to thy profession and the geaeral pubhe.  The edlitor
e, a9 usaal, oviaco the sound Knowled. v and legal axperience of the
weiters under whnee manageiisut the jouraal i3 now published,—and the
opening oue, on the * Power of a Colounisl Ielisment to Jmprison for
Cantempt,” smorsces an amount of futerosting record from opinluns of
high authorities, upon which the author fs led to couclude that the power
to commlit for contempt canunt justly L2 exercisud by the Peavincial Par-
Lansnt. The other priacipal asticles are—* Remuueration to Witnesses
i Crininal Cuses;” “Law Refirms of the Sossim——tieneral Roviuw:”
¢« Univorsity of Toronto—Law Faculty ;' ¢ Historical Sketeh of the Constl-
tution, Laws, and legal Tribanals of Csnada” &c.  An original essty on
the Iatter subijeet is to be comnmunced §n the next fssue, and continued
tuunthty titcompleted. and it i« promised that the aun of the weiter will
by to narrtte—~not to discuss.  1lis materials are, wo are informed, the
hest that csu be had conssting of savaeal Feench and English, manuscripts
auw out of print. ‘To this may be addad all the inform+tion that can e
feawn Blus. Arrets, and Ordonaancesofths Freuch Government and of tho
Province of Quebec toguther with the Ordonnunces and acts of Paritament
of the Provincesof Upper and Lower Canads.  No palns are fo be spared,
either in reseacch or compilstion, that can bo made tetbutasy toth oyt
of the welter. Thw porlad embraced will bo nearly three centurtes—~that
i<, from the settlemeant of Canady by the French to tho pues-ntday. This
i< a subgwet so fruittul (o details of & most intereatin character, that of
the prouslaes reforsed to aro carsied out—(as wo have vvery reason to ex-
pect they will, from the da-ervaedly high reputation of the editorsy—the
Fovo Jauraal mil) conderably increase its popuiarity as o reliablerecord,
—Chlonist My, 140, 1808,

The May Number of this very ably conducted Journal has been on car
tablo soveral days. 1t i3 one of the most welcomes visitors to our office,
The original articles on * Law Refurmsaf the present Sexaon,”* and ** Re-
mundrution to witnessos in Criminal Cases,” aro writton with aplelt and
allity.—Tutsing to the general correspondenes departwentsin which the
quetions ofcotraspondents, tozettier with thie answoees to the same appear,
wo found s vory hinportant pomnt as to the time for re-filing a chattel
mortgage to perpetuate its valdity, settled.  Such practical questions are
discussed 1o vvery number of the Juucnal, und wo can scarcely see howa
business man can very welt diepense with jt.  Every magisteate shoutd
take the Law Jonanal apd stusly it.  Every Coroner ought to he famiilar
with the Law Journdl; fo thy number before us there is something that
wuuld, if acted upon, perhaps. put pounds in theic packets. Every Div-
faon Coart Clerk . every sheriff and Depaty Sherdff and Bailiff ougbt to
read the Law Journsl, for vvery new aud importint decizion is immedt-
ately chronlcled in it. Of courss the Lawyers have it on their tables, It
i» 2 work of geuneral uscfulness and conducted with an ability that re-
flects credit upon the legal profussion.— fure Llupe Guzette, May 22nd. 3658,

The Upper Cunada Law Journal for January, has been recelved, As
usual, its contents are oxcesdingly valuable —Kingston Wing.

This §4 & vaiy useful monthily, contalning Teposts of fumpartant law
cauvws, and geurral Intormation connected with the admintstration of
Jastice in Upper Canada  Although wmore particalarly intended for the
profession, Vet every man of business maylearn much from ittoat may be
of raad ndvantave to him. It has hitherto beea published {o Barrio, but
witl honenlosth bo fu furonto.  IWo rejulco 10 sew that Robert A, Harrison,
e BB C L, s to be connected with the jouensl.  He is 2 young gentle-
man that has already highly distingnished humeelf fn his profossion. and
with Yiterary talents of no ordinary kind, he will prove to be of groat ad-
vantage to the Lyw Journal.—Brampton Tenes.

Weo are pleased to noties that this able monthly is, for the future, tobe
edited and published §n T ronto, and that Robert A. Harrison, FBsq,
B.G.L. 15 become & joint Editor.  His accession to the editoril s aff muct
provo to the profexsion to whom he is now 50 well known as the suthur
of 80 many works in general usa. no small gain. With Me. [larrison {s
ussaciated W. D, Ardach, ¥Fsq.. who has for some time been favorably
knawn as un Editor of the Joarnal. Notwithstanding the public caution
of tho Journal {u Barrle, it hac uader the manugement of the Hon, James
Vatton acmuired a very wide and extended circnlatlon, Now that it i< to
b3 publlshed in Toronto, it is reasonuble to oxpect that its cireulation
will be {ncreased. Itis a paper which should be in the hands of every
Judee, Lawyer. Coroner, Magistrato, Clerk. and Bailiff in Upper Canada.
We hope, howerver, that the conductors will ase fit ta widen tho lst of
their exchanges and so increaso tho circle of thetr usefuluesa,

It Is & groat mistake to suppose that Judzes, Lawyers, Divition Conrt
Clorks, or Baliffs ara tha sole persons interested in the admiaistration of
Justice,  The public at lurge bave a deep interest in, and feel a lively
<sympathy with the gentiments of A writer who propounds measures of
Ysw reform calculated to advance the public good. No discussion how-
over well attended upoa subjects of legal fnterest, can bo satwfactonly
carried on by tha lay press.

The public requite tr bo fnformed not only as to the cxiatence of an
abuso which needs a remedy. but as to the nature of the remedy required.
Yor such fnfarmation the more proper and moro pradent course is to turn
to the columns of 4 newspaper conducted by men whoeo whole lives and
triining pecutlarly befit them for the expression of sound siews. The
numhor of the Journal before ur which is that for August is replete with
Jegal lore. The Editorial Departmect bears marked ovidence of know-
lodge and abitity.~Toronto Zimes.

Somewhere it has been said that to know a people thoronzhly. it i
nucassary- to atuly-thoie lawa—to ascectain how iifo and property are
prote-ted. This ably conducted Jouroal tells us how the laws enacted
by governmsut aro admioistered in Upper Canada. It tells us—what
overybody knows—~that 1aw s expensive, and it addx that cheap justice
{4 8 curg, the expanse of the Jaw being the price of liberty, Both as
sartions sm certainty truismas, yet a litigious aud quarrelsome spirit is
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not invarfably the rexult of that combatlhvencas which belongs to puch
mun as thosa who, under any clrcumstances. and at whatever cost, wiil
assert their rlghts, It ix nout our burpose to retlew the Jouraal, tut to
prafcs it sceing that pralss {s du<erved  Thoe articles are welt written,
the reports of cases ave interesting, aud fhe general Information s such,
that the Jouraal ought not only o b nead, but »tudicd by the mea-
burs of the bar, the maglstracy, tho learned professions generally, and
by tbe muvrchant.

The Leww Journal i beantifully peinted on excellent paper, and, fn.
anl, evpuals o sts ty pogeaphilest apppearance, the el record publislied
11 the meteopolis of the Unmited Kiugd mi. &4 a year fnavery inconst-
derablo sum for x0 much valuablo toformation aa the Latw Journal con-
taius.—1%rt Hope Atlus,

Wo have to return our thanhs to the conductara (or publighers, we do
nnt know which,j of thls valusble publication for the prexent January
siumber, together with un ample fudex for, and liat of cases taported sud
cited in the second solutne of these reparts for the 3ear 1850,

The abitity with whireh thes bighly anportant aud aseful purjodteal is
condurted by W. D, Ardagh and Kobest A Haroison, B. C L, Eaquires,
RBarristers at Law, retlocts the greatest coedit upon these gentlemen, and
aliaws that the esteem fe, which they are held by theie professonal cone
reres and the publie, Iy deervidly tierited and uothing more than they
aro entitied to. Wo lave much pleasurs o varnextly recommending
the memberaof the bar for this sectiun of the Provluce to fupport the
Lpper Canada Law Journal, by thelr subseriptious.~taking leass to ac-
&ure them that it is well worthy of it, aud that thyy will find it a valuable
acquisition to thelr Jibraries asa legal work of reference asd high au.
thorjty.  Jtis printed and published by Messrs, Maclear, Thomas & Co,,
of 18 King Street East, TorSuto. and the typographucal portion is veey
creditable to that Srm.—Quebec Mercury.

The Upper Canwla Law Journal, and Local Curts Gazelle. is & publica
Gian of which the fvmi professton of the Province need not be ashamed
The Journal has greatly improved since the removat of the aftice of publt
cation to Toronto. It is edited with ability by W D. Ardagh. and R. A,
Hurrlcon, 8 C L., Barrictersat Law. Thoe January number. which ls
the firxt of the fourth volume, appear’ tu a considerably enlarged form,
Tha fanith volume will contain at least one-third more reading matter
than its predecessor. A very jmportant question, ¢ Shall we have a
Bankruptcy Law 1™ is discussed nt length fn a well writtten cditorial in
the January issue, to which woshall refer on a future oceasion. * Licenre
of Counsel,” 1¢ an ortsinal articls which probes Larristers in many tender
spots, The Ltw Journal’s circulation should not I confined cutirely to
the legal professsion.—the Merchant. and genersl Lusiness man would
fiud it a very uscful work. Tho price i= 34 # year in advance, or §5 other-
wise. Now i3 the timo to send fn orders.~Fort Hope Guude.

In its first pumber of the fourth volume this interestiog and valuabtle
publication comes to us highly fmproved In appearance. with a much
widar range of editorial marter than formerdy.  The Jonraal has eoteced
upon ] brosder eareer of utility, grappliog with the higher branches of
law. and l-uding the strength of a full, frevh fntelligence, to the ¢ naid-
eratiog of xomu very gravo wants in onte eivil codde.” The necensity of an
aqu o and efliciunt = Banheaptey L w” is discussed fo an able arncle,
fnntinct with astute and profound thought, pled with mueh clear,
subtio, leyal discrimination.

Itis the inteution of the Proprietars to institute in the paces of the
Journal a * Magmstrat"s Manual "—=provided that that bady meet 1he
prgect in the proper sph L. aud contribute an adequate subseriptic n list
w0 warcant the undectaking. ‘la pr te th 8 con {ativn, could
not f4il to ho productive cf facsleurble advantage, as well to the conpnmu.
nity as to the Magistracy. We siscerely hope that this latter bodv will
estow & generous patrunage, whero 80 Jaudablo an effert is made for
their advantage.

The Law Jeurnal i presided over by W D. Aedagh, and R. A Harnson,
B C. L., Barristers-at-Law It 18 8 periodical that can proudly compare
with any legul publicatiun on this Coutinent. W wish it every stccess,
—Calthiolic Curzen.

This Journal which {a publithed monthly, appears this week much im-
proved in  8izo, apprarance and matter. It was formerly published in
Barsie, but has for some numbers back been publixbed 10 Toronto, and
has acquired ald in the editorial Staff Ly the addition of Mr. Harrison,
who is well known ia the profession from bis numerous publications on
legal subjects. Under the management of Mr. Ardagh snd Mr Harri-
son, thus Journal promises fair to become an important publication, pot
nisrely to the legal pr .fession. but to other jmportant clesses of the com-
muoity. as B&rticnlar attention 15 gaven to Muaicipal affairs, Founty
Courts and Divizioa Courts; Magistrates’ duties alno receive a consider-
ahlo share of iderat, It will original treatisesand essays
on law subjects, written expressly for the Journal, besides reports from
the Superior Courts of Common Law and the Court of Chancery.
Proper selections will also be made from Enelish periodicnls. To the

rofeasion thu reports from Chambers of decisions under the Common

aw Procedure Acts and the general practice, are of particular iutervst.
Theve the Journal supplies, being formerly reported by Mr. ¥. Moore
Benson. and latterly by Mr. C. E, English, 3. A, We would advise all
muantapal offcers, Division Courts officers, Magistrates, and particularly
the profession, to patronize this publication as {t cannot Y sustained
Eﬂmul thowr aid. -The subscription is only $¢ s-year It advafico.—

The Janusry number of this valushle Journal has coma {0 band, and
s as usnal replote with lagal decistons, articles on commercinl law, &e.,
&c. W republish from this number, an able article on the sabject of &
Bagkrupt Law for Canada.—CQunadwun Merchants' Magazine.
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