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PREFACE

The frequent use made of Holmested & Langton’s edition
of the Ontario Judicature Act and also of the English Annual
Praetice by the Praetitioners and the Courts of the Provinee
and the growing numbers of Manitoba and Western decisions
of importance, indueed the writer to believe that an annota
tion of the King's Beneh Aet and Rules carvied out in a some
what similar manner might prove of value to the Profession

This annotation is possibly rendered more apropos at the
present time by the fact that the recent Revision of Statutes
(1913) has resulted in the re-arrangement of the Rules, and
also by the faet that the new Ontario Rules as framed by the
Honourable Mr. Justice Middleton and which eame into foree
on September 1Ist, 1913, have made many changes in  both
the form and the meaning of the Ontario Rules. The new
edition of the Ontario Rules will require a key to make it valu-
able for speedy reference in this Provinee and this annotation
will, it is hoped, furnish that key, as in it the corresponding
new Ontario Rule, if any, is given with each of the Manitoba
Rules, and there is also a double reference table of Rules
The writer has also endeavored to point out briefly the prin
cipal differenee between the two praetices

\s most of the profession have in their libravies the 1905
edition of Ilolmested & Langton, and as the wmajority of the
Manitoba Rules are identical with the Ontario Rules in that
edition. and as the cases there colleeted are of course still
applicable, the number of each former Ontario Rule is given
and cach is called, for convenienee of reference, the 1905 On-
tario Rule, as, althongh the date is not correet, the former
rules are available to most Manitoba Practitioners in the 1905
edition of Holmested & Langton. All references to that work
to the 1905 edition

The writer believes that every important Manitoba prac

tiee decision has been given, in most ecases the proposition
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which cach lays down summarized—together with a number
of reeent Ontario cases, British Columbia and Alberta de-
cisions and a few from Saskatchewan

It was the writer's desire to make an annotation that

would be of use to the Law Student as well as to the Practi-
tioner, and for that reason some of the notes deal with elemental
points, the inclusion of which, however, will be justified if they
prove of assistance to the Student.

\ morning spent in Chambers will show that many of the
Law Students depend upon, and in many cases impose upon,
the courtesy of the officials of the Court to obtain any practi
cal knowledge about work they arve given hy their principals
1o do

Thanks are due, and the writer renders the same, to the

Law Society of Manitoba for permission accorded to copy

certain of the Head Notes of the Manitoba Reports, and to

Mr. W, A. Tavlor, Seeretary of the Law Soeciety, for valuabl

and helpful suggestions

The Index and Table of Cases were prepared by Ao Murray
S, Ross, Esquire, of the Manitoba Bar, a member of the Mani
toba Statute Revision Committee, who assisted in many other
ways in the annotation,  Many helpful suggestions were made
by Messrs. 11 Locke, K. M. Burbidge and P. J. Montague
all of the Manitoba Bar

In conelusion. for the maiy oversights and errors which
undoubtedly will oceur, the writer craves the consideration of
the Profession, in the hope that the annotation will prove

siufficiently useful to condone its short comings
Esrex K. Winniams

innipeg, Manitoba, 14th May, 1914
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REFERENCE TABLE NO. |

! signifies Compare

o o of o«
- - - - <
1 } 15 None
> 6 (a 16 108
. 3(h 3(d 17 None
3 None 18 109
1 3 2 49 109
5 5 50 Nong
0 7 1 51 110
7 8 52 None
8 9,10 53 i1
9 9 54 312
10 11 758 55 113
11 12 | 759 56 16
12 57 417
13 58 118
14 59 None
15 60
16 [ 421
62 119
17 28 63 None
18 none 04 120
19 26 (1) 65 421
20 Nong 66 None
21 37 67 422
22 38 (1) 08 123
23 30 (1) 09 None
24 8 70 .
25 None i
i 13,41 | 760, 761 72
27 i2 208 73
113 Noae 74
) ‘ 75
30 76
31 77
32 8
33 i 683
34 9
e 80 ovs (2
35
81 097
30 82 098
37 82 (a 008 (2) 433 (2)
38 83 716 138
39 057 102 84 7 None
10 0659 86 719 .
41 060 104 87 720 139 It
42 001 405 88 i 139 Pt
13 662 106 80 722 Ho
44 603 07 90 41




REFERENCE TABLE NO. L.

1913 O.R

i24 148 O None
25 149 None None
726 150 None None
727 151 71 724
152 72 725
153 None
154 74 None
155 5 None
156 2 (2 726
157 82 (1 726
158 83 [Jud. Act
6
159 150 84 755
160 160 85 756
101 1601 S0 757
162 162 91 196
163 None None None
164 163 [Tud, Act/Jud. Act
69 (h)
165 164 04 268
166 165 08, 99 234
167 166 100 234 Pt
168 167 113 Jud. Act
4
109 168 114 180
170 169 None None
171 (a 170 () None None
171 (b f) None None
72 72 120 5
173 OEd. 7 None None
174 OEd. 7 None None
» " 127 -
175 175
176 176
177 177
178 206
179 207
180 178
181 179
182 204
183 205
105 184 78 Ed
106 185 208
107 (1 186 200
110 187 210
412 188 211
None 189 212
190 213
191 214
{10 731 (2 192 218
None None 193 216
None None 194 217
51 None 195 218
None 196 219
None 197 220
None 198 221
"3 (3 100 )
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REFERENCE TABLE NO. 1 154
- - - - - S 2
200 223 None None 208 i83 04 01
01 224 190 (1 100 09 384 164
)2 225 101 None 270 385 180
03 226 192 67 Pt 271 None None
04 227 193 4 272 80 183
203 )8 104 90 273 387 (1 184 (1)
2006 229 195 None 250 27 387 (3 184 (3)

230 106 None 257 1
4 88 258 3

200 231 197 91 259

210 232 199 Non

211 233 200 5

1 23 201 (] 262
235 )12 100 263

108 Pt
None

2 4 79

216 (h 238 (h 203 (2 80 208 181 146 It 16 Pt
216 238 (¢ 203 (3 81 200 182 146 Pt 16 Pt
216 (d 238 (d 203 (dl 82 70 184 150 17
216 (¢ 238 (e) | 203 (e) 83 )71 185 135 Pt 12 Pt

84
83

367 333 203
183 None None
3 Geo. V' None None

368 334 16 Pt
188 151 None
189 152 18

153

16 Pt

243 203 237 i3, 77 203 300 328 198
246 204 378 100 204 301 329 199
247 265 370 165 205 362 None None
248 266 380 161 I 200 303 335 380

390 It




REFERENCE TABLE

= - -4
. - s
332 02 1M ’
None  None 18
120 349
124 5 350
242 100 351
134 1 352
120 5 353
ractice | Practice 354
None None 355
169 16 350
None None 357
269 142 358
251 115 359
252 116 360
254 None 361
253 None 362
248 113 303
249 113 3od
250 114 365
250 114 306
250 118 367
257 119 368
250 114 369
252 116 370
203 . 371
503 121 372
264 None 373
264 None 374
None Nong 375
265 139 376
202 (2 None 377
266 378
267 140 379
None None 80
268 141 81
None None 382
270 142 383
145 384
None 385
147 380
148 387
149 388
150 389
151 390
152 391
140 392
153 303
154 304
None 395
Nong 396
155 397
286 1560
287 156 398
376 233
377 125 300
206 136 100
207 137 101
208 137 302

NO.

INR
380
390
101

1905 O.R

O.R

191

127
None
128
130
Nore 3
131

132

133

None

159

160

161

163

None

183 Pt

184

185

183 Pt

134 Pt a
186 't

None

189

188 (2)

None

188
100 1"

30
347 Pt
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REFERENCE TABLE NO. 1. X1l

4 = -4 -4
= = - - C
611 588 058 634 619 519
(M 580 659 035 620 510

& a 141 600 636 621
013 590 355 661 637 | 623 Pt 512
- - 12 062 638 040 521
o4 591 583 355 063 639 641 522
. 5853 13 004 640 0642 (1) 523
015 592 501 355 065 641 042 (2)

016 (1 503 505 166 066 042

616 (2 593 (A 596 (1) 167 067 043 642 (3)

61613 593 (b 506(2) 068 644 042 4

616 4 593 (¢) 506 (6 168 [ 645 043 532
617 504 597 (1) « 670 046 044 532(3)
618 595 /597 (1 « 671 Act Sec. (0.].A, 98 0.].A. 37
019 596 ¢/597 (1) « 11 A
620 597 672 047 7701 507
021 398 073 048 783 /501
022 599 074 049 783 /491
623 600 675 650

370 P | 2er 1 ¢/782

624 601 371 3860 Pt 676 651 783
625 002 0603 57 85
626 003 56 < « 505 (3)
627 004 004 58 o1y 058 507 (6)

- 005 59 078 6064 520
04 005 1§ 606 Py 60 1"t 679 082 707 505
629 606 606 Pt 60 Pt 680 182 108 232
030 006 A 607 61 081 684 774 500 Pt
031 007 609 ¢ 350 682 685 775 fll'l Pt
032 008 610 261 505
633 009 o1l 202 083 086 776
034 010 684 087
635 611 012 357 085 088 836 3 (k)
0636 012 013 0680 689
637 613 614 687 690 539 It
638 014 015 OBS 691
0639 615 610 089 692
040 616 617 690 093
041 018 091 004

042 (1) 624 520 0692 095

642 (2) 625 527 (1) 693 696

042 (3) 094 697

042 (4) 0v3 698
043 690 699
044 697 700
045 098 701
odo 699 702
:::‘\ 700 703
049 701 704
650 | 702 705 /545
051 | 703 706 546
0652 704 707 545
053 705 708 547
654 706 709 548
655 07 710 549
656 708 il 550
057 709 | 712 565




REFERENCE

1015

1016

1017
1019
1020

900
90
9203

566

555 It

5607
570

508

500

580)

TABLE

MR

708

700

802
803

S04
805
06
807
808
800
810
811
812
813
ST
815
816
818
810

)
820

')

SO0
801

S04

805
800

80
808
809
810
811
812
813
S

816

960

058 1"t
1059
1058 Pt
1039

1913 O.R

500

None
608

610

o011 (3)
135

c/412

114
115

018 It

618 1"t

6l91)

)
619 (3
620(1)
620 (1)

620 1(3)
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1059
1060
1061

1062
1063
1064
1065
1066

100
1068
1069
1070
1071 1"
1072
1073
1074
1075
1076

1077
1078 (1
1079
1081
1086

1080
1084

1085

SRENCE TABLE

350
360

301

302 Pt
303
364

305

360
367 (1
368

622 1

800

802
803
804
803
896
SO7

808
800
000
901

002
003
004
905
906
907
008
009
910
O11

913

NO. 1.

880

800
891

802
803
804
895
806
897

CUT
800
000
901

0902
203
904
905
006
007

008
00
0910
o011

1090 1"
1001

1009
1100 Py
None
1100 "t
1103
1104
1105
1106
1107
1106 1
1100
1110
111

038
939
940
941
04
043

1130

1131

1132

¢ 645
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MR

034
035

936

938
939
040
012
043
944

045

946
047
048

Ed

050
951

032
953
054
055
930
057

Q58
950
960
961

062
963

964

REFERENCE

650

055

054
670
None

N7
i8R
653

057

671

None

ool
062

663
064
065
660
0is I
079
680
078 't

078 't

TABLE

=

9O()

091
992
993
904
995
996
0907
e

900

964 A
0965
960
967
D68
969
969 A
269 1
970
971
972
073
974
975
976
977
078
wo. \
979
9%0
081
082
083
084
985
086
OR7
088
089
990
992

1905 O.R

1184
1185
1186
c/1184
1182
1183
1154
1176
1190
1192
1193
1195
1194
1196
1197

1199
1198
1198 (¢

1200

1201
1202
1203
1205
1207 (1)
1207 (2)
1208
1209
1209 (4
/1178
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g XViil REFERENCE TABLE NO. 2.
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d o
b x x of =4 = (] ] -4
{ S = o = ¢ s S s
s |8 | g |8 |2 |8 |¢&g |8
158 185 585 305 549
159 357 306 | ¢ 550
160 358 307 552
161 359 588 308 | 552 .
162 632 309 559
163 360 633 310 | 553
164 591 i
223 593 312 554
165 224 204 595 i3 555
228 265 604 314 556
! 166 225 206 605 315
167 226 267 605 316
168 227 268 165 317 558
169 232 269 476 38
170 | 223 270 | 477 319
171 233 271 478 320 563
{ 172 | 385 272 180 321 560
oA » c 470 322 561
173 387, 386 273 -y D, 2
A 472 Pt 323
174 388 171 324
175 | 3% 173 325 | 562
176 | 396 475
177 | 397 e |fc 502 308
178 “t0 1498 141
179 305 278 490
180 | 169 270 | 503 Pt 119
181 505 331 410
s 182 506 332
! 365 280 1 0 501 333 | 405, 406
183 362 500 334 399
¢ 496 507 335
197 508 336 308
184 303 511 337 103
185 304 512 338
180 307 510 330 7
187 2 114, 415
g8 370 280 | 513 340 N 416, 417
372 287 514 341 104
180 369 238 288 515 342 108
190 373 239 289 343 i1
191 375 240 290 s16 4 109
102 241 201 520 345 100
242 292 5 346 101
it 243 203 | 52 347 | 402
194 244 204 3 348 425
195 245 i_hl, 565 205 fi' 340 124
196 102 240 500 206 532 420
197 | 247 207 533 350 427
108 203 534 < 131
199 | 294 248 298 (536 351 11433
_:un 271 249 299 i 152 c434
201 250 300 541 136
202 208 251 577 301 542 <2 c 437
203 | 273 52 | 578 oy 543 353 11438
204 392 253 | 580 302 1 548 354
205 c402 254 | 584 " 544 << 11609, 613
206 )55 03 {546 3551\ 615, 614
207 155 256 304 540 356 lc631

I'hese four Rules are not printed in the oflicial edition of the Ontario Rule
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635

859
860
861
863
864
865
8606
869
870
871
888
891
R8O
892
985
988
990
¢ 989
984 P1,
9290
¢ 984
IR0
991

992
993
094

095, 996

624 Pt.
944
045
290
207

REFERENCE TABLE NO. X

1913 O.R.

1913 M.R

1913 O.R.

486
487
488
489
190
491
492
493
194
495
196
497
498
199
500
501
502
503
504

505

1913 M.R.

616 (1)
616 (2)
118
616 (4)
119
120

1913 O.R

1913 M.R.

Exec.Act




1913 O.R

1913 ML.R

1913 O.R

£50

1913 MLR.

HONAUAAEM

1913 O.R.

q41dvL

€80
N9
%0
089

= e _ P Ed
Investing Titles Rules—No S % = ZRATT 1913 M.R =
o

Manitoba counterpart

1913 O.R

County and S Accountant’s . 1913 M.R.

Local Courts Petitions of K : Office




TABLE OF CASES

N.B.—The references immediately following each case are to the section or

rule referred toin it. The sections are
the rules are given

A
. 15 MLR. 483
14 M.R. 720 346
Richard, 4 M.R. 336
331,

to General Trust

172
rov
607
& City of Winnipeg vs
Winnipeg Electric R. W, (o
W.W.R. 854
A—G., Williams vs
Abrahams &
(1905) 1 K.B
Barber
Leibrock vs
Shiels vs 1, 220
Pre:
142

083,

See. 25 (
Co. vs. Dunlop

16

Vs

181
103

dams,
‘ 966

ns,

nson
ve. Manitoba Free

19 M.R. 160, W.L.R

080

Addis Vs
(1909) AL

Aetna  Life Insurance
Sharpe, 11 M.R

\fflect Mason, 2

Gramophone
8N, 493

Aikins vs. Blain,
Akin, Thordarson
Alarie & Frechette
628, 5 W.W.R. 2 246
Alberta & Great Waterways R
W. Co., Re, I8 W.LLR. 15
Albertan, Reid vs
\ltoy & G. R.W. & H
Greenhill (1896) 1 Chy
Aldrich vs, Aldrich, 21 O.R

119

510
i
Board vs
19
7
See, 17

130 (1)

\lexander, Muir
Alexander vs, Simpson

124, 1 W.W.R. &

Vs

Allan, Edgworth vs
Allan, Hyatt vs.
Allan vs. Manito

10 M.R
9 M.R. 388,

n & N.

143, 1¢

10 MR, 106
204, Se«
Manitoba & N, W

Gray (No. 2), 10 M.R.

o,
Allan vs
Co.. Re
124
Allan
\lleard
145

10

MeLean vs Sec, 26 (0)
Skinner, 36 Chy. D,

See. 17

Vs

marked “Sec

Allen vs. Flood, (1808)
\llen, Restall vs
Allison Allison, 23 W.L.R

AL

Vs
Alta.)
American Aristotype vs. Eakins
7 O.LLR. 127 558
American  Plumbing (o
Wood, 3 M.R. 42

Anchor Elevator
M.R. 96 .
Anderson, Beck vs
Anderson, Cooper vs

Vs

vs., Heney, 18

Anderson vs. Imperial Develop
ment (o, M.R 7 16
W.L.R. 51

Andrew, Credit Foneier

Andrews Forsythe
188

Andrews vs
185

Andrews, Toke

Anglo-Continental, Levi

Angus

Appleman vs. Appleman, 12
138

Arbuthnot (John), Wood vs

Archibald vs, Strathy, 18 84
116

Arenowski vs

Ashdown, Cuperman

Assiniboia, McLellan vs

Asselin, Re, 6 O.L.R. 170

Associated Newspapers
vs

Avitt, First National Banl

2

Vs

Moodie, 6 W, L

Vs
Vs

Siemens vs

Veiteh, MR

vs

B

B—A
Babington, Monkman, vs., Se
Bailey vs. Dawson, 3 O.W.N

25 O.L.R. 387
Bailey, Me¢Williams vs
Bain vs, C, P. R, 2 W LR, 235,

15 M.R. 544, 430 (1) 111,

Balearras, Sibhering Sec

Vs,

v

taldry, Thompson

539, Sec. 26 (p). See. 26

of B. N. A, Munro, 9
M.R. 151 »

Bank of Hamilton vs. Winters

16 W.L.R 108

vs

Vs

640,

: merely the numbers of

196




of Montreal Tudhope.
M.R. 380 306 (2
lank of Nova Scotia vs. Booth,

Vs

19 M.R. 4 R ) |
ik of Nova Scotia vs Hope,
§ M.R, 87 . 4 =]
Bank of Torouto vs. Insurance
Co.,, 18 P.R. 27 326
Bankers®  Trust Corporation,
Blais vs 195
Bannerman, Caron vs 972, 681
Barber vs. Adams, 16 P.R. 156 403
Jarlow. Davis vs See, 26 (o)
Barlow vs. Williams, 4 W.L.R
) £3h See, 26 (m)
nes vs. Ellis, 26 W.L.R., 187
Nask.) i i
Barnes, Long vs 302
sarrie, Town of, Hinds vs 239
Barry vs. Sullivan, 10 W.L.R
640 . 066
dartlett  vs. House Furnishing
Co., 4 W.L.R, 567 .See, 49 (1)
Bartram, Clarke vs 239
Bartram, Grice vs 328
Baston vs, Hutchinson, (unre
ported) 378
dateman, Shatsky vs 859
eman vs. Svenson, 18 M.R
103, 42 S.C.R. 146 754, 747
Bates vs. Burchell, (1884) W.N
108 . 203
Batho vs. Zimmer Vacuum, 3
O.W.N, 1009 308
Battley, Wright vs 244, 195
Beaucage vs, Winnipeg Stone
Co.,, 14 W.L.R. 575

Beauchamp, Harris vs See
Jeattie, Day vs e
leavid, Re, 4 OOW.N, 720

See. 26 (o)
Becher vs. Macdonald, 5
Beek vs. Anderson, 26 W.L.R.

143, 5 W.W.R, 659 351
be Sterne vs ¢ 259
Jelcourt vs, Noel, 23 W.L.R. 3
3 W.W.R, 926 Sec

Bell vs. Rokeby, 1 W.L.R.

tell, Wilson vs

Bennett vs. Gilmour, 16 M.R.
04 351
imett vs, White, (1910) W.N,
167 veaas el

Jennetto, Huggard vs .
Jennetto, Winnipeg Granite vs.,

111

Berard, Case Threshing Machine
Co. vs See. 26 (o)
Bergman, Newton vs 814

Jergman vs Smith, 11 M.R, 364,
306

TABLE OF CASES.

Berlin—King Furniture Co
Berliner—Gibhons vs

Bernardin—La Fleche vs
Betsworth—Nixon vs

Bickley, Gardiner vs 166,
Bidder vs. Bridges, 20 Chy. D.

29 Sals 111

Bielschowsky, McDermott vs
1 118
Bingham, Hay vs 330
Bisson vs, Sinnott, 1 M. R.26 270
vs. Pereival, 14 M.R.

217 See. 26 (r)
Blain, Atkins vs See, 26 (o)
Blais vs. Bankers Trust Corpora

tion, 25 W b (Alta) 195
Blake, Griffin vs 269
Blandell, Coleman vs Sec, 26 (o)
Boland, Flight vs 209
Bole vs, Rose, 100 M.R. 633 180
Bonnar, Rex vs See. 26 (0
Booth, Bank of Nova Scotia vs,, 201
Boothe vs, Rattray, 18 W.L.R.

61 See, 26 (o)

Bower, Cargill vs

Bowler, Foulds vs i

Bowser, Watson vs..268, See

Bowslaugh
P.R. 200 "

Boyd—Hunter vs,

Boyd, Smith, vs

Boyle vs, MeCabe, 24 O.L.R. 31!

Boyle vs. Wilson, % M.R. 180

Bradlaugh, Clarke vs

Bradlaugh The
Q.B.D.

6
See.

Bowslaugh

vs

v
»

Vs Queen, 3

07 "
Tew, 18 P.R. 30

Bradt vs

Brand vs, Green, 13 M.R. 101

Brandon, City of—Dominion Ex
press vs See, 26 (o)

Brandon Eleetrie Light Co. vs

Brandon, 22 M.R. 500
Braun vs, Davis, 9 M.R. 539.7
Breadry, Rutherford vs
dridges, Bidder vs
Bridgman, Re, 16 P.R.
Bristol, Speller vs
British Ameriean Investment Co.

vs. Flawse, 19 L.R.
Se 5 (L)

British Association vs. Nettle

fold (1912), 1 K.B. 369 30 (1)
British Linen Co. vs
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CORRIGENDA

7, line 19, for " prefer " read *

, line 8, for “ 9" read *“ 6."

, line 16, for " the referee " read " a judge.”
line 14, for " guarding ™ read * guardian

» 171, line 11, after * 20 M.R."” insert * 571.”




Manitoba King's Bench Act

Annotations

SECTION 2 INTERPRETATION

Ihese interpretation sections also apply to the Rules

Rule 5. See section 86, As to elause (¢) Les Soeurs de la
C'harite v. Forrest, 16 W, L. R. 395
SECTION 17 Avimony

R.S. 0. 1897, (. 51, s, 34, was similar—it 15 droppe om
the 1913 Aet, but see s, 3 (3-4 Geo. V.. ¢. 19, Ont

As to jurisdietior ee Wood v. Wood, 1 M. R. 317

In an action for alimony the plaintiff must prove

1. Marrage de facto. unless taeit wdmitted filing

no defence

Need of alimony and refusal of defendant

support

Defendant’s means

{. Validity of the marriage
Interim Alimony See Rule 624
I'he Statement of Claim should ask for alimony. interim
nonyv and costs
In England a husband was allowed alimor
Swift (1899 Pro, 159—this seetion onl appl

wife
ywder | i houl ta p!
ki n peedi b
slangh Bowslaugh, 6 P.R. 200. As to (o i 144
(Connsel fees abid
delendant in an aetian for alimon ¥ere
1 reside th him and aceept the home he is able
for her, and conduet herself as a wife reasonabl
ywt the trial Judge, being satisfied npon the Tenee
tion had been proved and that the defer

mestly made. but only for the purpose




2 JURISDICTION  ALIMONY

a judgment for alimony, held, following Rae v. Rae, 51 O, Ik
321, that such offer, under the eirenmstances, was not suflicient
al the Plaintifl's elaim. K. v. E., 15 M.R. 352

Decree for the Restitution of Conjugal Righis.””

By the English Law as of the 15th day of July. 1870, noth
ing but eruelty or adultery on the part of a wife after mar
riage would be a bar to an order for such restitution, or en
title the husband to a judicial separation

Seott v, Seott (1864), 4 8. & T, 113, Russell v, Russell
(185971, A.C. 395, followed in A, v. A. 15 M.R. 483
Adultery a bar to the action, Leib v, Leib, 7 W.LL.R. 824
(Sask

['nehastity before marriage and coneealment of it from the
hushand until the birth of a ehild is not sufficient to make the
marriage null and void or to disentitle the wife fo alimony, A
v. A, 15 M. R. 483, following Aldrich v. Aldrich (1892, 21
0. R 447

Resumption of co-habitation is a necessary ingredient of
wndonation by the husband of any matrimonial offence com
mitted by the wife sueh as would prevent him from relyive up
on it as a defenee to an alimony suit A, v. A supra, follow

ing Keats v, Keats (18590, 1T 8, & T, 334, See the ease of A

\. for the history of this seetion and the English law and

al cruelty, se

to what the deeided eases define as leg

18977, A C. 395, followed, and Lovell v, Loy

Russell v, Russell
1908 18

el 130, 1 R569, distinguished, in Willey v. Willey
M.R295, 9 W, L. R, 166

\ deed of separation unless void for fraud, duress,  want

inderstanding on the part of the wife, lack of independent
adyn isrepresentation or undi influenee, it followed by an
immediate separation, requires no other consideration 1o sup

port it and is a complete defence to a subsequent action by the
wife for alimony
Diteh v, Diteh (1911, 21 MR 507, and eases there eited

Pherill v, Pherill, 6 O, 1. R, 642

After a lapse of time the deed should not he impeached
winless upon elear proof of one or other wround of oldianens
deed has been aeted upon by both parties, ihid, followine

v. Balearrvas (18500, 3 DeG, (and) Sme, 735, and Al

nner C18STY, 36 Ch, D, 145




RULES OF LAW. 3

Pleading.  As to relevaney of faets pleaded to show i
fitness of husband to have custody of child. Pyne v

0. W.N. 162

Pyne, 3

An application for interim alimony may be made as soon
as the defence is filed or the time for filing one to the original
statement of elaim has elapsed. Rule 624

On such an application the merits of the defence set up
should not be looked into or considered. MeArthur v. Me
Arthur (1905), 15 M.R. 151, 1 W.L.R. 1, following Foden v
Foden (1894). P. 307, Campbell v. Campbell (1873), 6 P.R
128 Keith v. Keith (1876), 7 P.R. 41. See also Thrower v
Thrower, 3 O.W.R. 541

Unless the statement of claim makes a demand for a spe
cific sum by way of interim alimony as contemplated by rule
624, it should only be allowed from the date of the Order, not
trom the commencement of the aetion, Peterson v. Peterson
IST3. 6 P.R. 150, MeArthur v. MeArthur (1905), 15 M.R. 151
1 WLR. 1

\s to registration of Judgment see seetion 19

SECTION 18 —('wimMiNal

('ONVERSATION

To be tried by Jury unless waived, section 49

Semble, there is no such aetion in Saskatehewan. Marson

v. Coulter, 16 W.L.R. 157, but one for enticing and harbour

ing. ibid

2 W.W.R 235

Measure of Damages, Herve v. Dominigue

Proof of marriage must be as striet as in a Bigamy ac

tion, per Richards and Perdue, J.J A, Zdrahal v. Shatney, 22
MR 521 Aliter per Cameron & Haggart, .1 A ibid

SECTION 19 —REGISTRATION OF JUDGMENT FOR ALIMONY

Semble, an order for interim alimony is within this elause

SECTION 25 (e). Ruiks or Law —DECLARATORY JUDGMENTS

AND ORDERS

In Saskatehewan it was held under a similar seetion that in
an action where there is no elaim for consequental relief the
plaintifi was not entitled to a deelaration, Viola School Distriet
Land Co, 16 W.LR. 176

Trustees v. Canada Saskatchewan




]
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4 RULES OF LAW.

SECTION 25 (h).—RuLEs oF LAW -RESTRAINING PROCEEDINGS.

See Diteh v. Diteh, per Perdue, J.A. 21 M.R. 507, at p.
521, 19 W.L.R. 504.

SECTION 25 (). RuLes or Law - DEFENDANT IN AN ACTION
ON ForeiGN JupgMENT May Preap oN THE MERITS

As to the Rule in Ontario as to Quebee Judgments see
24 Geo. V., Ont. ¢. 19, ss. 50 to 52

Only defences that might be pleaded in an action in the
original conrt may be pleaded, and not defences which, though
good in Manitoba, would be no defence in the original Court
Hickey v. Legresley, 15 M.R. 304, 1 W.L.R. 546. British Linen
Co. v. McEwan, 8 M.R. 99. Semble, the pleadings should con-
tain an allegation that the alleged defences are good accord

ing to the law followed by the original Court, ibid

For cases where pleas have been struck out as embarrassing
as having been fought out in the original Court, Gault v. Me
Naubb, 1 M.R. 35; Meyers v, Prittie, 1 M.R. 27. Refused. Hickey
v. Legresley supra. International v. G N.W.C. Ry. Co.. 9 M.R
147

As to proof of foreign judgment, Stephens v, Olson, 1 W,
LR. 5 New Hamburg Mfg. Co. v. Shields, 4 W.L.R., 307
The foreign judgment must be final, Graham v, [arrison,
6 M.R. 210,

A default judgment, obtained in one provinee against a
defendant who at the time of the institution of the action was
domiciled in another provinee, is not enforceable in the pro

vinee in which the defendant is domiciled — Dakota Lumber
(‘0. v. Rinderknecht, 1 W.L.R. 481—2 W.L.R. 275. Deacon v
Chadwick, 1 O.L.R. 346, Belecourt v. Noel, 3 W.W.R. 926, 23
W.L.R. 368., British American Investment Co. v. Flawse, 19
W.L.R. 253, Fairchild v. MeGillivray, 16 W.L.R. 562, MelLorg
v. Stanning, 7 W.L.R. 701 (C.C. appeal).

Attornment to Jurisdietion in written contract changes the
above Rule Manitoba Windmill & Pump Co. v. Meclellan,
16 W.L.R, 283,

Domicile—change of. Fairehild v. MeGilliveay  supra.
Walsh v. Herman, 7 W.L.R. 389, Williams v. A.G. (1904), A,
C. 281, .

Foreign judgment obtained on substituted serviee not aet
ed npon: Wanderers Hockey Club v. Johnson, 25 W.I.R. 434,
(B. C




MANDAMUS

SECTION 26 (e).— Desrs \Np CHOSES IN ACTION ARISING OU1

OF CONTRACT ASSIGNABLE AT LAW

Quaere, whether the section does not prevent the applica
tion of the rule in Dearle v. Hall, 3 Russ 1; Fraser v. Imperial
Bank, 23 W.L.R. 445

Waterloo Mfg. (o, v. Kirk, 19 W.L.R. 344

A right of action for deceit on the sale of a business is not
assignable under this seetion, MeGregor v. Campbell, 19 M.R

v

SECTION 26 (f)—AssiGNMENTS SUBJECT TO DEFENCE AND SET
OFF EXISTING AS BETWEEN DEBTOR AND ASSIGNOR

This seetion does not apply to a defence which could only

Le pleaded by way of counterelaim, Cummings v. Johnson, 23

M.R. 740, 23 W.L.R. 144

Damages arising out of breach of a contract assigned may

be set off against a claim under the contract, ibid. and see rules
08 and notes.

Semble if a defendant is in a position to repudiate his
contract because of his vendor’s fraud he might set up the
frand by way of defence even as against a bona fide assignee.
ibid. A counterclaim by a defendant for unliquidated damages
avising out of a wholly independent cause of action in no way
conneeted with the elaim assigned is not a defence or set off
within this section, MeManus v. Wilson, 8 W.L.R. 106,

SECTION 26 (m).—STipULATIONS As T0 TiME,
Considered Barlow v. Williams, 4 W.L.R. 233

SECTION 26 (0).—Maxpamus, INJUNCTION, RECEIVERS

Act of 1902 See. 39 (o) Similar. R.8.0. 1897, Cap. 51, s
o8, ss. 9, similar, now in Ontario Judicature Aet 3-4 Geo. V.,
Cap. 19, as See. 17.
Mandamus. Three kinds
1. Old original High Prerogative Writ (still preserved)
see Rule 876, Holmested, p. 77, but in the form of
an Order, (sed quaere Frankel v. City of Winni-
peg, 23 M.R. 296).
2. Under the K. B, Aet s. 26 ss. (o) (Rules 872-873),




MANDAMUS,

Lo Statatory Writ simplifying the procedure under [
Rules 881 et seq.  This, however, does not displaee

No. L, but merely supplements it

The diseretionary writ being prerogative in its nature can
ainst the Crown or the High Officers of the

not he given

Crown.  For principles see Rich v, Melanethon Board of Health,
26 O.L.R. 48

Lies to compel delivery of papers by a publie officer to his
Sueeessor, Reg. ex rel, Pacand v. Dubois, 3 M.R. 15

Will not lie where any other adequate remedy Holmes
v. Brown, 18 M. R. 48 (mandamus to compel Mayor to sign
cheque for valid legal elaim refused as action lay against munie
ipality Noble v. Municipality of Turtle Mountain. 15 M.R
214 (Indietment). Frankel v. City of Winnipeg, 23 M.R. 296,
22 W.L.R. 597, or unless the applicant has a legal vight to the
performance of some duty of a public and not merely a pri
vate character, ibid

Will not lie to compel the exercise of a diseretionary duty
Re Club Laurier, 23 W.L.R. 380

Conveyanee of children to school under Public  Sehools
Aet,—Mandamus will lie to compel. Rex ex rel. Wills v, Green,
23 W, L. R. 264

There is no jurisdietion in the Court to declare void an elec¢
tion return which is not on its face a nullity, Davis v. Barlow,
15 W.L.R. 49; the question must be dealt with by the Forum
ereated by the Controverted Elecetions Aet, ibid

A mandamus will not lie to compel the removal of e
eroaching fenees and buildings, Thordarson v. Akin, 15 W.LL.R
115: Rule 601

Semble, a mandamus will lie against a Railway Company
to compel arbitration in the ecase of taking possession of land
required for a right of way and in the absence of a contraet,
Carr v. C.N.R., 6 W.LLR. A mandamus to compel a Court
Reporter to furnish a complete copy of evidence taken or a
Criminal trial, was refused, the Reporter claiming to have

furnished a complete copy and there being no evidenee to the
contrary, Rex v. Campbell, 2 W.L.R. 223 (Y.T.)

Mandamus granted to Sheriff who had an execution
against a municipality to compel the Seeretary-Treasurer to pro
duce Assessment Rolls to strike rate, London, ete. Loan Co.

v. Morris, 9 M.R. 377




INJUNCTION, (

\ mandamus les to compel a Clerk of a municipality to
produce its books to a ratepayer. Re Cuddy, 10 M.R. 422
A\ mandamus will not issue if it will be fruitless and
futde.  Rex. v. Bonnar 14 M.R. 467. As to a mandamus un
der Public Schools Aet, Canada Permanent v Nelkirk, 16
MR, 618, 21 MR, 750, 5 W.L.R. 485. Under the Liquor Li
cense Aet Rex ex rel, Sovreen v, Edwards, 22 M.R. 790, In

ability to obey no grounds for refusal. London & Canadian
Morris, 9 MR, 377 : Canada Permanent v. K. Selkirk, 21 M.R

190, 5 W.L.R. 485

Relief by way of mandamus may now be obtained in an
action under Rule 876, Carr v. C.N.R., 17 M.R. 175, See
Frankel v, City of Winnipeg, 23 M.R. 296

I'he refusal of a mandamus on the ground of the exist-
ence of another adequate remedy should be without prejudice
to a recourse to that remedy, Noble v. Municipality of Turtle
Mountain, 15 M.R. 514, 2 W.L.R. 144

For a consideration of the Rules re Mandamus, see Frankel
v. Uity of Winnipeg, 23 M.R. 296

The Referee in Chambers or the Local Judges have no
urisdietion. Rule 886

INJUNeTION,  See Rule 887. abolishing the Writ of In-
jimetion.  As to damages in lien of, see following section

Pleading. The coupling of a elaim for an injunetion with
i prayer for forfeiture sometimes waives the latter, Evans v.
Davis, 10 Ch. D. 747, Moore v. Ullcoats (1908). 1 Ch. 575
Must claim in pleadings, Reid v. Gibson, 17 C.L.1., Oce.
N, 226

]

Must allege in the application for an injunction that the
defendant threatens and intends to repeat the illeeal act com
plained of, Stannard v. Vestry of S Giles, 20 Ch. D. 195
Thompson v, Baldry, 22 M.R. 76.

Acts only in personam.  MePherson v. Temiskaming Lum-
ber Co., 3 O.W.N. 36.

Will o to restrain persons not parties to the action. Hub-
bard v. Woodfield 57 S.J. 729

As to interim preservation of property. Rules 888 ¢t seq

Interlocutory Ovder.  Applieation for. rule 890 Referee
in Chambers may not make, as it is a Court Order (Clanse (o

Local Judge may in certain cases, Rule 37 and Notes

Ex parve ingvNerions, May be granted. Rule 890, There
must be fullest diselosure.  Miller v. Campbell, 14 M.R. 437,
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8 INJUNCTION.

Burbank v. Webb, 5 M.R. 264, Stewart v, Turpin, 1 M.R. 323
though an injunetion to which the applicant is entitled after

fallest disclosure made will not always be discharged on  the
ground ol non-diselosure, ibid., Winnipeg & H.B.R.W. Co. v
Many, 6 MR 409, and the same case as to Laches disentitling
to.  Costs, cases cited above. In cases of suppression of faets,
the proper praetice is to take objection on the motion to con
tinue and not by motion to suppress

See generally Hart v, Brown, 23 W.L.R. 295 (Alta.), Callo-
way v, Pearson, 6 MR, 364

An ex parte injunetion  having been  dissolved on the
ground that the questions involved were of sueh diffieulty that
they should be decided at the hearing only, an amendment
was made and a new ex parte injunetion

ranted. and upon
motion to continne it, held the plaintiffs were entitled to have

a full consideration of all the questions involved, and a more

deliberate argmment having solved the diffieulties, the injune
tion was continued, C.P.R.v. N.P. & M.R.. 5 M.R. 301

Manparory INJUNCTION Now in form a direet Manda-
tory Order, Jackson v. Normanhy (1899), 1 Ch. 438

Lies to compel the return to mortgaged premises of a
house  wrongfully removed thevefrom, 1. 1. Case  Threshing
Machine Co. v. Berard, 17 W.L.R. 91,

Will not lie to restrain an existing encroachment Thordar
son v Aking 15 WL.R. 115,

An Orvder for an interim injunction confirmed on appeal,

v, (PR, 7T WLR

is not hinding upon a trial judge. Fra
"xy
i

Generally an injunetion will lie:

At the suit of a riparian owner to prevent dredging of
sand out of bed of a navigable river which eauses a subsidence
of the bank, Patton v. Pioneer N, & 8. Co.. 21 MLR. 405 to pre-
vent blasting operations on adjoining land. Miller v. Camphell,
suprac: to enforee a contract to aceept and exclusively  use
{laintifi’s goods by restraining the use of any other (the plain-
0t not left to his remedy in damages), Winnipeg Saturday
Post v. Couzens, 21 MR, 562, 19 W.LR
Conture, Cass v. MeCuteheon, infra: to restrain the negotia

Cosed vide Class v

tion of promissory notes obtained by misrepresentation (simi
lar tinding as to damages) Thompson v, Baldry, 22 MR, 76, 19
W.ILR

ain o wife selling shares assigned to her




INJUNCTION 9

by her husband contrary to 13 Eliz. e. 5, Toronto Carpet Co
v. Wright, 22 M.R. 294, 21 W.L.R. 304

Lven where the publie will be inconvenienced by the grant-
ing, Patton v. Pioneer Navigation & Sand Co., 16 M.R. 435 :
(to prevent illegal aets of strikers) Cotter v. Oshorne, 16 M.R
195, (q.v. as to form of order); to prevent the officers of  an
unincorporated association enforeing a fine imposed npon  a
member under a regulation going beyond what 1s proper and
needful, Matheson v. Kelly, 26 W.L.R. 4 to restrain the
use of a trade name which is a ecolourable imitation of the Plain-
tiff's name and device with the intent to deecive, Matthews v
Omansky, 25 W.L.R. 603; to enforce an undertaking not to
engage in a similar business if reasonable as to time and space,
Kelly v. MeLaughlin, 19 W.L.R. 633; to prevent a sale of
zoods wrongfully distrained, O'Connor v. Peltier, 8 W.L.R. 576

Injunetion refused. To restrain sale of chattels for arrears
of taxes on ground of irregularity in assessment and By-laws,
where a validating act is passed between the time of seizure
(sale being stopped by interim injunetion) and action, MeC'utch
eon Lumber (o, v. Rural Municipality of Minitonas, 22 M.R.
651: to compel completion of contract for exelusive sale of
bricks, the Plaintiff being left to remedy in damages, Cass v.
Couture, Cass v. MeCuteheon, 14 M.R. 458 (sed vide Winni-
peg Saturday Post v. (onzens supra)

Where another adequate remedy exists, Little v. MeCartney,
I8 MR, 323 (Injunction to prevent an irregular Local ption
by-law being submitted to clectors, refused, proper remedy.
motion to quash) ; Dominion Express Co. v, City of Brandon
19 MR, 257, 12 W.L.R. 498 (injunction to restrain the levy of
an alleged illegal tax refused. proper remedy to pay under pro
test and sue to recover): to restrain a  threatened trespass
where Plaintiff 's right not elear. Monkman v. Babington, 5 MR

where the proper remedy an action of deceit, Doothe v
Rattray, 18 W.LLR. 61: the Court has no power to restrain
persons from acting without authority, Calloway v. Pearson, 6
M. R. 364, to restrain the Defendant using his own name as
a trade mark, Slater v. Ryvan, 5 W.L.R. 142

To prevent the obstruction of the plaintiff's view, MeBean

v Wyllie, 14 MR, 135: nor may an individual enforee a city
lire limit by-law for his henefit unless he suffers especially from
the hreach (ibid)
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10 RECEIVERS.

Penalty Tor non-comphiance Attachment,  See Rules 701
vl oseq.

Motion to commit. A Court motion, Hardie v. Lavery, 5
MR TS payment of costs, in defanlt committal, ordered in
Davis v. Barlow, 21 M.R. 265, 18 W.L.R, 23¢ In the case of

a Corporation a fine, and in defanlt sequestration, ibid

Parries. Semble the AGLis not a necessary party where
the Plaintiff is especially injured by the pollution of a river
by a munieipality,  Clare v, City of Edmonton, 26 W.L.R. 678

Undertaking as to damages enforeement.  referene
Oliver v, Slater, 16 W.L.R. 107, Costs, Rule 953 and notes

Reevivers.  The appointment of Reeeivers has usually been
within the exelusive jurisdiction of Courts of Chancery, For
an historical resume see 24 Halsbury, Section 626, and see Kin
near v, Cline, 18 O.L.R. 457, 13 O.W.R. 1135,

This seetion is given effeet to by Rules 110 et seq. and Rules

207 as to Reecivers of deceased s estates, and 891 as to interim

preservation of property
Receivers are appointed in two cases:
1. Pendente Lite
I1. By way of Equitable Exeeution

Receiver PeNpENTE Lite. The appointment of a Receiver
Pendente Lite operates as an Injunetion which is not usnally
aranted with a Receiver

As to who may apply.

See Embree v, MeCurdy, 14 OLR. 326, 10 O.W.R. 131.
Carter v, Fay (1804). 2 Chy. 541, Collinson v. Ware (1901),
1 Chy. 812,

The defendant at his own request was appointed Reeciver
without salary upon the application of the plaintiff (who pro-
posed a Trust Company) he having always managed the husi-
ness and having heen guilty of no misconduet, in Kelly v. Kelly,
7T W.LR. 542

The appointment is diseretionary with Court, Owen v, Ho
man, 4 TLLC 9970 Re Asselin 6 OLR. 170, 2 O.W.R, 712,
Harrvis v. Beauchamp (1894). 1 Q.B. 809, Embree v. MeCurdy,
14 O.L.R. 326,

Duries or Receiver.  Fawkes v, Griffin, 18 PR, 48,

The Reeeiver of a town munieipality will be responsible to

leet to

the corporation for loss of interest occasioned by his neg
deposit in the bank moneys eollected by him for the town. Town
of Emerson v. Wright, 5 W.LLR. 365




RECEIVERS. 1

In litigation as to probate a Receiver is always appointed

Salter v, Salter (1896). Pro. 291, and in an action to recover
landd, a Reeeiver may now be appointed.  Foxwell v. Van Grut
ten (1897), 1 Chy. 64; John v. John (1898), 2 Chy. 573, Form
erly a legal mortgagee applying for a receiving order could
only have it under special eirenmstances—now the rule is oth
crwise.  Re Prythereh, 42 Ch. D, 600; Aikins v. Blain, 13 Gr
(46
Receiver by way of Equitable Erceution
For eases where appointed, see Stewart v. Jones, 1 O.LR
. Osler v. Newton, 19 O:A R, 94, re Beavid, 4 O.W.N

An Order was refused in the following cases:

A Reeeiver will not be appointed to eolleet the dues of a
trade union, Cotter v. Osborne. 19 M.R. 145, unless express or
‘mplied contraet to pay, ibid, nor where it lies in the power of a
third party to say whether the debtor shall have any share of
the estate or not, Canada Mutual v. Neshitt, 31 O.R. 562, Egan
v. Smith, 17 P.R. 330,

Quaere, whether an order would be made in the case of
money being paid into a county court for the benefit of one of
the parties to the suit upon the application of a creditor of
sueh party?  Otto v. Connery, Betourney Garnishee, 16 M.R
532,

The property affeeted should be distinetly named. Gibson
v. Lowell, 19 Gr. 197,

A Reeeiver will be appointed of rents of mort - Jands,
Imperial Bank of Canada v. Twyford, 1 W.LR. 157

Where tenants arve coneerned the order should direet them
to attorn to the Reeeiver,

Ramway Companies, Formerly a Judgment Creditor could
not foreclose or sue a railway but could only get a Reeeiver of
its assets as anything else was considered against public poliey
The law is now changed as to those railways under Dominion
legislation or declared to be for the general benefit of Canada
by the B.NCA. Aet, see. 92, see. 10, ss. A, and . The Railway Aet
of Canada now makes provision for sale or foreclosure.  See
Toronto General Trust Company v. Central Ontario Railway,
2 0.W.R. 261, 8 O.L.R. 342 (1905), A.C. 576,

To wholly Provineial railways the old rule applies and a
Receiver is still necessary, Crawford v. Tilden, 14 O.L.R. 342
9 O.W.R. 781.

For questions arising in this manner see Allan v. Manitoba
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& NOW.RL, 10 MR, 143, 12 M.R. 57, 9 M.R. 385, 10 M.R. 106
Charlebois v. Great NJW. Ry., 11 M.R. 135,
The Reeeiver of a railway company must make production
in an aetion, Maxwell v. Manitoba and N.W, Ry, 11 M.R. 149
\s to status ol a Receiver. see Simpson v, Ottawa, 1 C'hy
Ch. R, 99, Grant v, Willoughby, 17 Gr. 627.
Generally see Lloyd v. Medway (1905), 2 K.I3, 359, MelLean
v. Allen. 14 P.R. 84
As to necessity for fi, fa. being returned, see Stewart v
Grobb, 15 A.R. 299; Thompson v. Cushing, 30 O.R. 123, 388.
The posse

ssion of the Receiver is the possession of the
Court, so that damages for the detainer of goods by a Receiver
cannot be recovered, Peruvian v. Dreyfus (1892), A.C. 166.

The appointment of a Receiver does not disturb the para-
mount title of the party in possession; if there is no paramount
title the Reeeiver takes possession, Wallace v. Wallace, 11 P.R
A0S, His possession is the possession of all parties to the suit
according to their titles. If the holder of the title paramount is
not in possession, that of the Receiver cannot he interfered with,
Coleman v. Blandell, 18 Gr. 44

PENALry vor Conrtemer.  Fox v. Nipissing, 29 Gr. 11
See Gardener v. Burgess, 13 P.R. 250,

The right of a Receiver to production and inspection of
documents under his order does not extend fo his solicitor,
Desanlniers v, Johnston, 15 W.LL.R. 205

SECTION 26 (p).—Damaces 1N LIEU OF INJUNCTION,

Damages. Where a plaintiff can be compensated in damages
it does not always follow that (at least) an interim injunetion
will be refused. Thompson v. Baldry, 19 W.L.R. 773, and in
Winnipeg Saturday Post v. Couzens, 21 M.R, 562, 19 W.L.R
25, an injunetion was granted and the plaintiff not left to his
remedy in damages, sed vide s v. Couture, 14 M.R. 458

Refused where plaintiff’s tenants from month to month
seek to prevent the carry on of a nuisance on other parts
Kayler, 15 M.R. 660

ol the premises, MeKenzie

SECTION 26 (r). Erreer or Giving TiMe 1o A PraNciearn
DEnToR,
Watson Mfg. Co. v. Bowser, 16 W.L.R. 505
Blackwood v. Percival, 14 M.R. 217




TRIALS.

SECTION 49 (1) TriaL AND PROCEDURE—JURY ACTIONS,

See the Ontario Aet 3-4 Geo. V., ¢, 19, ss. 53, et seq. for
the corresponding Ontario provisions, formerly ss. 102 to 107
and 111,

See seetion 50 (1

See the Jury Aet, RS.)M. 1913, cap. 108.

For a review of the previous deeisions under this and the tol
lowing sections,and of the former law,see the judgment of Math-
ers. )., in Griffiths v. Winnipeg Eleetriec R.W. Co., 5 W.L.R. 149,
at p. 150, and of Howell, C.J.A., same case, at page 372, dis-
tinguishing inter alia, Morrison v. Robinson, 8 M.R. 218, Case
v. Laird, 8 M.R. 461, and Harvie v. Snowden, 9 M.R. 318

Hlegal seizure defined, Bartlett v. House Furnishing Co.,
4 W.L.R. 567

SECTION 49 (3).--TriAL AND PROCEDURE—NON-JURY ACTIONS,

The Referee in Chambers has jurisdietion under this rule,
Moyer v, Jones, 22 W.L.R, 858, to order a trial by jury and to
set aside a notice for a non-jury trial, ibid; Cameron v. Winni
nipeg Eleetric Ry., 17 M.R. 475, 7 W.LLR. 698. The Master
in Chambers has not, nor has he, power to strike out a jury no
tice exeept as irregular, (rule 208 s, 12.

In Ontario the practice is to serve a notice for a jury trial
in cases other than those where one is allowed by the Aet, and
the question as to the right (if any) comes up in the form of
@ motion to strike out, which is usually referred to the Judge at
the trial. The practice is, therefore, quite different; also in
Manitoba no non-jury case may be tried at the assizes (section
i5). and notice of trial given for such assizes where the case
does not come within seetion 49 (1), and no order has been
made under this seetion, should be struck out, Simonson v. ('.N
R, 23 M.R. 40, 23 W.L.R. 705

Unless an order for a jury is obtained and served not later
than the last day for giving notice of trial for that assize (ibid

Fime for application for special jury after  amendment,
Brown v, Telegram, 21 M.R. 775.

The diseretion of a Judge who affirms an order of the Ref

e for a jury trial should not be interfered with, Clark v
Faing, 23 M.R. 537 (headnote), 23 W.L.R. 663, MeCormick
C.P.R., 12 W.L.R. 363. See Navarro v. Radford-Wright Co
nfra. As to review of the Referee’s diseretion, Hewit! v. fud
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son Day Co, 17 WLR. 610 But it will be il he proceeds upon
a wrong prineiple, MeCormick v. C.PR. supra

Jury trial refused where

\though an aetion appears to be brought under an Aet of

another provinee where the cause of action arose similar to the

\et ol the Manitoba Legislature referred to in 49 (1,1t s
not within the class of actions whieh may be tried by a jury
without an order, Simonson v. C.N.R.. 23 M.R. 540, 23 W.LR
(05 the plaintiff has eleeted his fornm and set down the case
for trial by a Judge without a jury, even though an application
would otherwise have been sneeessful, MeConnell v Winnipeg
Fleetvie Co.. 23 MR, 23, 23 W.LR. 32

was straek off the trial list onee in the plaintiff’s absenee: bu

.even though the case

the defendant cannot so fix the forum and prevent the plaintift
applying. Moyer v, Jones, 22 MR 803, 22 W.LR 858

Where a plaintiff elaimed to be suing under the Workmen's
Compensation for Injuries \et. was held not 1o be a “work
pan T within the meaning of the Aet, Hewitt v Hudson's Ba
Cos 15 WLR. 872, see 17 WLR. 6]

JURY Trian OrpeERep: In an action for damages for serions
njury eaused by alleged negligence Cin running an automobile
o the wrong side of the road into the plaintiff on his  motor
evele: Clarke v, Laing, 23 M.R. 537, explaining Navarro v, Rad
Ford Wright Co., 22 MR, 703, When the Judee is satisfied on the

material filed that the injury was serious and the dan

s 1N
case of sneeess would be substantial. Joeelyn v, Satherland, 23
M.R. 539, 23 W.L.R. 392

In an action for conspiring 1o cause o wronglul yissal

and to slander plaintiff as one at least of the eanses of action

was akin to two of those referred to in this seetion, viz, sland

and malicious prosceution. Robinson v. GUT.P., 23 MR, 403, 24
W.ILLR. 38, 781, following Griffiths v. Winnip
16 MR, 512

In actions where serions injury was sustained, and as to

deetrie Ry, Clo

suthicieney o material on sueh an application, and review of
hidee s diseretion by the Conrt of Appeal. Navarro v, Radlord
Wright Co., 22 M.R. 730, 22 W.L.R. 665

In an action under Lovd Camphell’s Aet, if the person in
jnred would have been entitled to one il he had bronght ac
tion, Marvion v. Winnipeg Eleetrie Ry, Co. 21 MR, 757, 20
W.L.R, 55

In an action under the Workmen's Compensation

\et and
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at Common Law where both elaims arise out of the same eireum

l stanees— leave granted to apply to trial Judge to limit the hear
ing to the issues raised under the Aet. Sehultz v. Lyall-Mitehell
Co.. 17 W.L.R. 103
: Generally, Sevmour v. Winnipeg Eleetrie Ry, Co., 11 W 1,
q iv. 679
. Where two causes of action one within section 49 and
one not within i, and  the plaintifit s not willing to waive
e his right to a jury trial of the first action, and he does not ap
n ply within a reasonable time after the action becomes ot issu
" for the trial of the other cause of action by a jury, the defend
ant may move under rale 245 to strike ont clauses setting up
\ the Tatter cause of aetion —the motion may not be made heford
I isste or before delivering a defence.  Coates v, Pearson, 3 W
N LR. 1
5 By the Jury Aet, RSM. 19135, cap. 108, WLoa Judge in
Chambers may direet a trial by speeial jury within 6 days after
the Getion s at assue 1o try certain actions, ss. 40 (1 or (3
In civil actions the verdiet of 9 jurors is sufficient, s. 68
I8 and see s, 69
I I cases of trial by jury each party has three challenges
o vithout eause, s, 75 if by special jury, two. s, 76
d
e SECTION 51.— Verpier—Covkr ok Jupce May Digker JuUry
i v GVE SPECIAL VERDICT, ExCEPT IN ACTIONS For Lirkl
22
= I an action for libel there may be a general verdiet and
° the Jury are not to be required or directed to find the defen
B fant cuilty merely upon proof of publication and of the sense
o seribed o the same in the action, but the Court may direct and
'." he iy may find a special verdiet 1if desived, R.S.M cap
113, s, 18
0
SECTION 65.- Frrks Satakies  OFFICERs 10 SEE Feks 1Pap
.’:i‘ No FEEs 10 BE CHARGED GOVERNMENT
d the Law Fees Aet, RSM. 1913, cap. 110, see. 4, addi
lal fees st be paid when documents arve used for any
in other or further purpose than that for whieh the fee was paid
ae Fees are taxable as costs, s, 48
20

No proceedings are to he taken until fees are paid, sec. 9
re void if fees not paid, see. 10

Payment of a triple fee may be allowed where default is
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through inadvertence, sce. 12, and see. 13 provides an additionai
penalty by way of fine
By sce. 11 Judges and officers are required to take excep

tion when fees are not paid whether the parties do or not

SECTION 80.—Txaxsreg or Covnty Covrr (Casks 1o KING's

Bexcu

See RNM, 1913, ¢, 44, s, 12
An order for transfer under this seetion may not be madi

alter final judgment against two defendants and where there
has heen no defenee or counterelaim it 1s a mere nullity, Me
Innes v. Norquist, 23 MR, 815

In such a case a statement of claim must be filed and sery
wd, Doll v, Howard, 11 M.R. 73

The jurisdietion only arises where the defence or counter
claim involves matters bevond the County Court jurisdietion,
Town of Emmerson v, Forrester, 13 W.L.R. 280

If the Judge of the Court of King's Beneh refuses such an
arder. a County Court Judge should not hear a similar applica

tion, Town of Emmerson v, Forrester, supra

RULES OF COURT.

RULE 1. INTERPRETATION —CRIMINAL, CROWN Ok REVENUE,
Erection ok WINDING-UP PROCEEDINGS NOT AFFECTED.

Nothing in these rules shall be construed as intended to af
feet the practice or procedure in eriminal proceedings, (or pro
ceedings on the Crown or revenue side of the court. (a) or upon
cleetion petitions, or under the  Winding-up  Aefs.) RSM
e 40, r. 1

The rules of Court are defined by seetion 2 of the King's

Beneh  Aet, hereinafter veterred to as the Aet, sub-section
a) and include forms as well as further rules that may be
made by the Judges from time to time under the anthority
of seetion 53 of the Aet. The power to make rules confers
the power to alter them, RSN 1913, eap. 105, s. 19

he rules with all forms, tartls and sehedules o Rl
\et, soe. 86
IFor effeet of Repeal, ¢. 105, 5. 28
The interpretation Rules have the foree of a statute. M
Luther. 19 PR, 214, ¢

KNim v. Township of

lill, 1 OOW.N. 401
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Meaning of ‘‘person,”’ ¢. 105, s. 27 (j).

Rule number 1 of Mamitoba Rules 1902, and number 4
of Ontario Rules 1905 similar, no corresponding Ontario Rule
See preface,

This rule is made in pursuance of section 82 of the Aet.
The words in brackets were dropped opt of the former On-
tario Rule, it being considered that such proceedings were
to be carried on in the same way as ordinary actions subject
to former Ontario Rules 238 and 241, and see Rex ex rel. Tut
tle v. Quesnel, 11 W.L.R. 96. The Manitoba counterpart of
208 s 264, but 241 has none.  Quaere, What is the effect of
these rules 1 and 238 read together? See also section 82 of
the Aet,

The former Ontario Rule 4 had not the words “‘or under
the winding-up Aet.”” The former Manmitoba Rule had at (a
the words ‘‘of King’s Beneh.”

RULE 2. —INTERPRETATION—*JUDGE."’

A ““Judge™" in these rules means a Judge of the court or
a Judge (a) having the authority for the time being of a Judge
of the court, unless there is something in the context indicat-
ing a different meaning. R.SM. e. 40, r. 2.

Former Manitoba Rule 2. Former Ontario Rules 6 (a)
and 3 (b) similar. Ontario Rule 3 (d).

The Ontario Rule 6 (a) was similar in effect bhut had the
words (or officer) at (a) and gave jurisdietion to the Master
in ("hambers (see prefatory note to rules) or loeal judge to
cntertain applications to be made under the Rules to ‘‘the
court or a Judge,”’ subject to express limitations Semble
there is no such meaning to this rule and the Referee’s juris-
dietion must be found solely in rules 27, 29,

RULE 3 —INxTERPRETATION—'* MAsTER "—*‘ ScHEDULE."’

1902 Rule 3. Former Ontario Rules contained no similar
rule.

RULE 4.—INTERPRETATION—FORMER PRACTIOER SUPERSEDED.

1902 Rule 4. Former Ontario Rules 2 and 3. The present
Ontario Rule 3 corresponds to this rule. The Ontario Rules
superseded and rescinded all former rules in terms as this rule
in effect also does, See seetion 24 of the Aet.
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4 Wolff' v. Ogilvie, 12 P.R. 645, Flett v. Way, 14 P.R. 315
RULE 5.—

1902 Rule 5, 1905 Ontario Rule 5 similar,  The former

Ontario Rule made the provisions of the Interpretation Aet
also apply The Manitoba Interpretation Aet, RS 1913,
cap. 105, applies, see section 7

RULE 6. —INTERPRETATION—Division oF RuLes,

1902 Rule 6. 1905 Ontario Rule 7 similar, 1913 Ontario
Rule 4

If it were not for these provisions the division into titles
and headings would govern the construetion,  Inglis v. Rob-
ertson (1898) A.C. 616

RULE 7. INTERPRETATION—PROMULGATION 0F NEW RuLEs,

Every rule hereafter made (by the court under the pow-
ers conferred by section 53 of this Act), shall be construed as
intended to come into force on the seventh day after the day
of its publication in The Manitoba Gazetle, RS.M. ¢. 40,r. T;

9, ¢.12,8. 3, part,

3 Geo.

1902 Rule 7; 1905 Ontario Rule 8 similar.

The 1902 rule had not the words in brackets which were
added by 3 Geo. V, cap, 12, seetion 3, and see seetion 87 of the
Act requiring such rules to be published forthwith after the
making, in the Maniloba Gazetle.

RULE 8. Orrickrs AND OFFICES —GENERALLY—OrrIcE Hours,
1902 Rule 8, 1905 Ontario Rule 9, 10 similar
This rule and the following are wmerely directory
See as 1o Taxing Officers Cousineau v, City ol London .
I. Co, 13 P.R. 36.

RULE 9. OrricErs AND Orpices— GeNerarLy - Hovipavs,

1902 Rule 9, 1905 Ontario Rule 9
The Manitoba Interpretation et is 1913 cap. 105, (1902),
(. 89, see. 8, ss. 30 See rule 385 and notes
RULE 10 —Owricers  AND  OFFICES— GENERALLY—WHo  May
TrANSACT BUSINESS IN OPFICES,

1902 Rule 10, The 1905 Ontario Rule 11 (1913 R, 738)
is similar, but an exeeption is made in the case of Quieting
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Titles Applications, which come before the High Court, and
not, as in Manitoba, before the Distriet Registrar. See Holme-
sted and Langton (1905 Edn.) p. 203, et seq. and notes.

RULE 11 —O¥rrICERs AND  OFFICES — GENERALLY—OFFICERS
T0 BE AUXILIARY TO ONE ANOTHER.
1902 Rule 11, 1905 Ontario Rule 12, 1913 Ontario Rule
799 similar
These rules have no English counterpart,

RULE 12, OrricErs AND OFFICES—PROTHONOTARY —REGISTRAR
Depvry CLErk's Issue By PROTHONOTARY OF STATEMENT
orF ('Lamm.

1902 Rule 12, Those officers are appointed under the Aet
by virtue of sections 54 to 57 and section 59. The (1905) On-
tario Rule 14 (1913 rule 761) defining offices in which proceed-
ings are commenced has no counterpart in Manitoba. The
(1905) Ontario Rule 15 (1913 rule 762) requiring all proceed-
ings to be carried on in the office in which they are commenced
has a Manitoba counterpart in rule 178, and see rule 16

RULE 13 —O¥rrICERS AND OFFICES—PROTHONOTARY —REGISTRAR
Dervry CLERK'S SEALING ProCESs

1902 Rule 13, The 1905 Ontario Rule 18 contained similar
provisions

RULE 14 —Duriks oF PROTHONOTARY,

RULE 15.—Dumies or DEpuTY CLERKS OF THE CROWN AND PLEAS
AND DEPUTY REGISTRARS,

RULE 16.-Hougs or DepuTy CLERKS OF THE CROWN AND PLEAS
ENTRY 0F ORDERS

RULE 17.—REGISTRAR TO ACT AS JUDGMENT CLERK

RULE 18— ReGisTRAR 10 PERFORM DUTiEs oF CLERK 0F RECORDS
AND WRITS

RULE 19 Postine vp TRiAL AND ARGUMENT lasts,

RULE 20 —Recistrar 10 HAve Access 10 Books oF PROTHON-
ATORY —REQUISITION POR PAPERS
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RULE 21— OgrpERs OF COURTS.

RULE 22— ('LERRS IN OTHER DIsTRICTS,

RULE 23 —RerurN or CRIMINAL PROCEEDINGS THROUGH PRO-
THONATORY.

RULE 24— ReaisTRAR 0F PROCEEDINGS TO AcT As TriaL CLERK

iNn E. J.D.

RULE 25 Division oF WORK BETWEEN REGISTRARS AND PRO-
THONATORIES,

RULE 26.—ABseNCE 0OF REGULAR OFFICERS PROVIDED FOR.

RULE 27.—REeFeree IN CHAMBERS

The jurisdiction of the Referee i Chambers is found in
rule 27, made under sec. 53 (¢) of the Aet and rule 455 (see
notes. ).

The rule formerly had for the words ‘‘or may be’’ at A
the word *‘now.”” This was amended by 3 Geo, V., cap. 12, 8

This amendment apparently increases the jurisdiction of the
Referee, as in Watson v. Dandy, 12 M.R. 175, it was held that
the rule, as it formerly stood, only applied to the powers, au-
thority and jurisdiction which at the time of coming into
force of the Act and rules, but independently thereof, a Judge
in Chambers had, and did not authorize hizz to make any order
for sale of land under rule 804 (under registered certificate
of judgment) of the rules of 1895—now dropped from the Aet.

As to reviewing a Referee’s discretionary orders, rules 679
and notes.

The Referee has no jurisdiction to appoint an adminis-
trator pendente lite, Tellier v. Schilemans, 16 M.R. 430. A
Judge in Chambers may : ibid,

As to the jurisdietion of the Referee to allow amendments
and the exercise of his discretion, see Johnson v. Lund Corpor-
ation of Canada, 6 M.R. 527.

The Referee has no jurisdiction to suppress a commis-
sion obtained upon Judge's order. Thompson v. Segnin, 8
M.R. 79.

The Referee has jurisdiction to direet a sale of goods. in
an inferpleader order, in default of the elaimant giving the
security ordered. Bank of Nova Scotia v. Hope; Hope & Co
claimants, 9 MR, 37.
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The Referee has power to order a trial by jury and to set
aside a notice for a non-jury trial, Moyer v. Jones, 22 W.L.
R. 858.

The Referee has jurisdiction to extend the time for giving
sceurity in an interpleader issue. Howe v. Martin, 6 M.R.
615, 6 M.R. 477.

As to Referee’s duty in directing an issue in an Inter-
pivader, Galt v. McLean, 6 M.R. 424,

The Referee may exercise the power of ordering the trial
of an action by a jury given to a Judge by sub-section 3 of
seetion 49 of the Aect

Cameron v. Winnipeg Electric Railway Company, 17 M.R.
175

The referee has no power to reseind his own order not
made ex parte, and an appeal will not lie from his refusal to
reseind.  Walker v. Robinson, 15 M.R. 445, 1 W.L.R. 181..

The Referee has no power, once the action is entered for
trial, to make an order for the entry of judgment for the de-
fendant, even upon consent, ibid. Sueh judgment can then
only be pronounced by a judge sitting in court; but he
may dismiss an aetion by consent, ibid

Nor has he power to order a reference as to damages caus-
ed by the issue of an injunetion; Toronto Land Co. v. Scott, 1
\LR. 105

As to his diseretion in a motion for Summary Judgment,
sce Law v. Neary, 10 M.R. 592, and appeals from a Referce,
rule 679,

The Referee in chambers, in regard to all actions and
matters in court, shall be and hereby is empowered and requir-
ed to do such things, transact all such business and exercise
all such authority and jurisdietion in respect to the same as

by virtue of any statute or eustom or by the rules of practice

of the court or any of them respectively ave (a) or may be done,
transacted or exereised by him or by any Judge of eourt sitting
i ehambers, save and exeept in respeet to the matters follow-
ing

@) all matters relating to eriminal proceedings or the
liberty of the subjeet;

by appeals and applications in the nature of appeals and
ipplications coneerning the hearing of appeals, and applica-
tions to vary or reseind an order made by a judge:

(e) the removal of causes from inferior courts, other than
hie removal of judgments for the purpose of having exeeution;
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@
o

(d all matters in respeet of which the jurisdiction of a
Judge in chambers is not derived from legislation of the Leg
islature of Manitoba;

‘ proceedings as to lunaties under any statute

o Mani

toba;

(f) applications for advice under **The Manitoha Trustes
Act”

(g) applications as to the eustody of infants, (or for the
sale, leasing or other disposition of the lands of an infant

(k) applications for the lease or sale of settled estates, o
to enable minors with the approbation of the court to make
binding settlements of their real or personal estate at marriage,
and in regard to questions submitted for the opinion  of the
court in the form of special cases on the part of such persons
as may by themselves, their committees, guardians or  other

wise concur therein;

(i) opposed applications for administration orders:
(J thereferving of causes or matters to arbitration:
(k) reviewing taxation of costs;
[y applications for leave to appeal or re-hear, or to move

against a verdiet or judgment, or to move to reverse or vary

an order of a judge, after the time limited for so appealing,

re-heaving or moving has elapsec

(m) applications for payment of money out of court or
dispensing with payment of money into court;

(n)  proceedings under “*The Manitoba Controverted Elee
tions Aet”

(o) proceedings under ‘‘The Landlords and Tenants Aet™

(p) proceedings under “‘The Manitoba Railway Aet™

(q the taking of evidenee upon and hearing and disposing
of any question summavrily, in ehambers, as to the liability of a
garnishee where sueh liability is disputed, or the disposing of
a elaim of a third party. without direeting the trial of an is-
sue;

r)  the taking of evidenee upon and summarily disposing
of a claim in ehambers under rule 903 ;

(51 proceedings under ““The Manitoba Exproprmation Aet™:

t applications for the allowanee of fees to attorneys, so
licitors or counsel greater than those taxable by the taxing of-
fiecer withont special order, exeept fees in respeet of  matters
before the referee in chambers:

(u) applications under the rules contained in division xiii
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originating notiees. R.S.M. e. 40, r. 27; 3 Geo. 5. ¢, 125 3, part

1902 Rule 27, 1905 Ontario Rule 42, 1913 Ontario Rule 208
similar

The veferec (in Ontario, the master) in chambers cannot
act in matters where a judge aets as persona designata:  see
re Chambers and C.P.R., 15 W.L.R. 696. And he has no jur-
isdietion in the ease of summary applications against a solicitor
Re Bridgman, 16 P.R. 263,

I'he 1905 Ontario Rule 42 gave jurisdietion in actions pro
posed to he brought, eg. in case of leave being reguired to
issie writ for serviee out of the jurisdietion or shortening the
time for appearanee; quaere, whether the present  Ontario
Rule gives such power.  Any motion which may he brought

should be bronght before the referee in enambers, rule 31

RULE 27, 88. (a).— Rererer IN CHAMBERS,

1902 ss. (a); 1905 Ontario Rule ss. 1: 1913 Ontario Rule
ss. 1 similar in terms,

RULE 27, 88. (b)—Rererer IN CravMpers

1902 ss (h); 1905 Ontario Rule ss. 2, ss. 3 similar; 1913
Ontario Rule ss, 2, ss. 3 similar. Toronto v. Toronto, 5 O.W,
R. 403

Re Gabourie, 12 P.R. 252,

Donglas v. C.N.R., 23 M.R. 490

KULE 27, 88. (¢).- Rereree In CHAMBERS,

1902 ss. (¢) 3 1905 Ontario Rule ss. 17 (a); 1913 Ontario
Rule ss. 14,

PULE 27, 88. (d).- Rererer IN ClAMBERS,

1902 ss. (d); 1905 Ontario Rule ss. 16 exeepted any mat-
ter by the rules expressly required to be done by a judge of
the Thgh Court of Justice, 1913 ss. 13 similar
RULE 27, 88. (e).-Rerkree IN €Cravpens

1902 ss. (¢) 5 1905 Ontario Rule ss, 5: 1913 O.R. ss. 5 similar

RULE 27, 88. (f).—Rereree IN CHAMBERS,

1902 ss, (F); 1905 Ontario Rule ss. 6: 1913 Ontario Rule
J08. has no counterpart in terms, but see sections 6 and 13. Re
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Martin, 4 O.W.R. 429, re Cafferty, 15 O.L.R. 306, re Williams,
1 Chy. Ch. R. 372: Wilson v. Bell, 32 O.R. 118; re Mathers,
18 P.R. 13

RULE 27, 88. (g). Reveree IN CHAMBERS

1902 ss. (g). The 1905 Ontario Rule ss.7 had not the words in
brackets, but section 11 of the same rule gave the same powers.
The 1913 Ontario Rule, section 7, is very full, but the effect
is sinilar.

RULE 27, 88. (h).—Rereree IN CHAMBERS

1902 ss. (h). The 1905 Ontario Rule ss. 8 was similar. The
present Ontario Rule 208 ss. 7 is very concise in terms but the
effeet is the same

RULE 27, 88. (i). Rereree IN CHAMBERS

1902 ss. (1); 1905 Ontario Rule ss. 10; 1913 Ontario
Rule ss. 8

See Re Underhill, 17 CLT. 9

RULE 27, 88. (j).- Reveree IN CHAMBERS

1902 ss. ()) 1905 Ontario Rule seetion 17 (b) was sim-
ilar but subjeet to the consent of the parties who might agree
to a disposition by the Master. The 1913 Ontario Rule 208
seetion 15 corresponds to the present Manitoba Rule in effect.

RULE 27, 88. (k). —Rererer In CHAMBERS,

1902 ss. (k); 1905 Ontario Rule seetion 17 (e) similar
unless the parties consented to the Master's jurisdietion. The
present rule 208 has no similar seetion, but section 13 of rule
208 read in conjunction with rules 508 and 509, attains the
same ohjeet as Manitoba Rule 27 (k)

RULE 27. 88. (1).—Rereree IN ClAMBERS

1902 ss. (1), The 1905 Ontario Rule ss. 3 applies to ex-
tending time for appeal before or after the time limited for
that purpose has expired. The 1913 Ontario Rule ss. 3 has
the same effeet

RULE 27, 88. (m).—Rererik IN ('HAMBERS,

1902 ss. (m). 1905 Ontario Rule ss. 13 is confined to ad-
ministration and partition matters, in others the Master has
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jurisdietion,  The 1913 Rule 208 ss. 10 makes no change in
the Ontario practice.

RULE 27, 88. (n).—Rereree IN CHAMBERS

This sub-section and the following ones down to and in
cluding sub-section (t) are similar in terms to correspondingly
lettered  sub-sections of 1902 Rule 27 and have no Ontario
counterparts. Sub-section (u) was added by 3 Geo. V, cap. 12,
seetion 3. being made necessary by the adding to the Rules now
nimbered 928 to 933, both inelusive, by the same Aet

Similarly the Ontario Rule 208 has provisions foreign to
the Manitoba Rules, namely, ss. 9 expressly excepts from  the
Jurisdiction of the Master, prohibition, a motion which is
within the jurisdietion of a judge of the eourt, Re Landsbor-
ough, 21 M.R. 712, rule 893 et seq., and mandamus as to which
in Manitoba, see rule 886 exceluding from jurisdiction of Ref-
eree,  The Referee has not jurisdiction in injunction matters
See seetion 26 (o) of Aet and notes.

The following are other matters in which by the Ontario
Rule the jurisdiction of the Master is excluded: by ss. 11 the
allowance of taxed costs in lieu of commission under the pro-
visions of rule 653 (Manitoba Rule 946): by ss. 12, striking
ont a jury notice except for irregularity. (See notes to section
19 of the Act for the Manitoba practice):; by ss. 16, staying
proceedings after verdict or judgment at a trial (Manitoba Rule
(77 gives such power to a judge and is somewhat similar to
the new Ontario Rule (1913) 495 which confines the power to
the judge at the trial)., Manitoba Rule 455 does not give the
power to a judge in ehambers, therefore semble the Referce has
no such power in Manitoba even in the absence of express ex-
ception.

RULE 28

1902 Rule 28 similar. No Ontario counterpart, This rule
gives the referee jurisdiction to adjourn motions made return-

able for a day on which there is no judge available 10 hear
them if they are within the scope of motions outlned in see-
tions (e¢) 1o (t) both inelusive of rale 27

RULE 29.—Rererer IN CHAMBERS,
1902 Rule 29 was similar but added a declaratory clause
validating and confirming all orders made by the Referce un-
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der the rules or any previous rule in so far as the authority and
Jurisdiction thereby conferred was concerned, but  excepting
cases where orders made by him for the sale of lands had been

set aside. This elause which has been dropped in revision were
Iy declared the leg

il effeet of the rales. Under this rule  the

Referree may exereise powers conferred by o later statute on
L I A

mbers: Northern Elecetrie
and Manufacturing Co. v, City of Winnipeg, 23 MR, 225, 24
W.LR, 805

a gudge of the court, sitting in

RULE 30. Revreree IN Crampegs

1902 Rule 30, There is no Ontario connterpart to this rule

See rule 37 below, giving the same powers to the loeal judges

RULE 31.- Rererer In CHAMBERS

1902 Rule 31, This rule has no Ontario counterpart, hut
Ontario Practiee has been the same sinee Hughes v, Rees, 9 PR

L

RULE 32 Rereree IN CHAMBERS

1902 Rule 34: 1905 Ontario Rule 44: 1913 Ontario

3 has the same result.

The Referce, if he sends up a matter under this ol

endorse his certificate upon the papers, Hughes v. Reess 9 PR,
Rt Mahoney v, Welsh, 6 O.W. R, 15: Hohmested and Laneton,

1905 Ed. p. 220 (notes

RULE 33. - Revrerke In CHAMBERS,

1902 Rule 33: 1905 Ontario Rule 634 (30 : 1913 Ontario
Rule 531 (40, and see 1913, 515 and 516 Ontarvio Rules providing

generally for entry or non-entry of orders,

i"or orders requiring entry see rules 635 and 56 s to

mode of entry, see rule 657 (Ontario rule 517 similar). Under

the Ontario Rules the official Referee may sit for and at the

request of the Master in chambers. There is no such ollicer in
Manitoba, but the Prothonotary is Deputy Referee, appointed
under seetion 55 of the Act and usually sits in the absence
of the Referee in chambers
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RULE 34 - Locarn Jupaes

This and the three following rules are made to give effect
to the provisions of sections 53 (¢) and 77 of the Aet See
notes to rule 455,

1902 Rule 34 declared the county court judge of every judie-
al distriet, exeept the castern, local judge in all actions hrought
vithin his distriet, This must be found in seetion 97 of the Aet
e 1905 Ontario Rule, 45 s.1, was somewhat similar, but con-
ained many exeeptions owing to the faet that in Ontario the
powers of the loeal judge as local Master in chambers and as
local judge m chambers (see rule 47 having no Manitopa coun-
terpart )—both of which offices he holds, are different. In Mani-
toba the local judge merely has the same powers as the Referee
in chambers and no more—he is not a judge in ehambers, The
1913 Ontario Rules 209-210 carry on  the same  distinetion
Donglas v. C.N.R., 23 M.R. 490

RULE 35 Locan Jupaes—RererReNce sy Locan JupGe To

Juoae or CoUrrr.

A local judge may prefer any matter pending before him
n chambers to a judge (a), (in chambers) for deeision, and the
judge may dispose of the same in whole or in part or refer back
the whole or a part . RSN e 10, e 35

1902 Rule 35 had at A the words “*of the Court’’ 1905 On
tario Rule 45 s, 2 and 49 (2) had not the words in brackets.

Fhe 1913 Rules in Ontario numbered 200 and 223 provide a

siilar practice

Semble, the loeal Judge may not refer such a motion to
the Referee in Chambers, although that officer would have had
nrisdiction to hear the motion if it had originally been brought
before him.  Mahoney v. Welsh, 6 O.W.R, 18

RULE 36.—Locan  Jupees —INvogeneana

Locan Jupaes

Every loeal judge shall have all the powers of the refevee
chambers in respeet to all interpleader applications and all
tters ineidental thereto and the disposal of the same, when

such application is made by or on behalf of the sheriff of his(a)
dieinl distriet, whether the aetion in respeet of which the
ipplication is made was commeneed in the judieial distriet of
or not.  An interpleader application by or at the

a she wy in oevery case be made to the local
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judge for the judieial district which, or part of which, con-
stitutes such sheriff’s bailwick, and such loeal judge shall have
the aforesaid powers in reference thereto, R.S.M. e. 40, r. 36.
1902 Rule 36 similar, having at A the words “~“the judieial
distriet for which sueh county court judge is the local judge.’
The 1905 Ontario Rule 49 was the same in effect.  This Rule
was dropped in the Ontario revision of 1913,
As to interpleaders in County Courts, see rules 920 et seq.
and notes

RULE 37— Locar Jupees—ReAL PROPERTY AcT APPLICATIONS
10 Locan JupGes.

1902 Rule 37. No Ontario counterpart. See notes to rule
30 above

The Aect, section 78, gives local judges the power to grant
interlocutory injunetions to remain in foree for a period not
exceeding 8 days in cases of emergency, and is similar in terms
10 the 1905 Ontario Rule 46 (1), 1913 Ontario Rule 211 (1)
In Ontario the local judge may dispose of the same if all par
ties interested consent (1905) rule 46 (2), 1913 rule 211 (2),
In Manitoba the court must continue the injunction, otherwise
it expires. Section T8,

RULE 38 Master's Orrick—GENERAL  Runes—Courr  May

Digpose oF MarTERs WiTHOUT REFERENCE.

1902 Rule 38: 1905 Ontario Rule 656 None similar in
1913 revision

This rule refers to matters properly referrable to a Master
and not such as the adjudication of the action. Accounts in an
administration suit have been taken under this rule: Holmested
& Langton, 1905 Ed. p. 864. ‘Tt is used in case of mere com-

putation and in simple cases to avoid expense. The Registrar

performs the necessary duties, and, in cases of computation, the
amount found is inserted in the order or judgment as a finding
of the conrt,””
Some cases in which a reference might be directed are:
1. As to enenmbrances under a judgment for foreclosure
or sale—generally in mortgage actions. Rule 246,

2. In administration, see rule 778

3. In partition, see rule 794,

{. To settle conveyances, rule 808,
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5. To appoint committee guardian or receiver, rules
796 et seq.

The Master is appointed by the Lieutenant Governor in
Couneil under section 54 of the Aet, his deputy under and
their duties are in the diseretion of the judges, seetions 56 and
68, As to powers, see seetion 60, giving power to administer
oaths, take affidavits, receive affirmations and examine witnesses
and parties as the court may direet, and see alse the rules foliow-
ing here,

RULE 39 Master’s OFFICE—GENERAL  RULES-—CARRIAGE OF

ORrDER OF REFERENCE.

1905 Rule 39; 1905 Ontario Rule 657 reads. *‘ 14 days after
the order has been signed or issued by the party having the car
riage of the same,”” otherwise as in the Manitoba Rule:; 1913
Ontario Rule 402 similar,

RULE 39 (2)- Master’s OrriCcE—GENERAL Runes—Cory  or
JUpGMENT SUFFICIENT FOR MASTER,

Added by 3 Geo. V, cap. 12, 8.3. There is no Ontario coun
terpart to this rule.  See notes to rule 375 dispensing with office
copies in Manitoba.,

The Ontario Rule (1905 rule 658) (1913 rule 403) has a
provision requiring notice of the first proceeding before the
Master to be given to every party affected by or interested in the
inquiry though any such party may not have appeared or
pleaded, unless the Master otherwise direet. This merely de-
clares the former practice, Holmested & Langton, 865. No
Manitoba counterpart, but semble rule 48 would require the
same practice to be followed.

RULE 40— Master's OvpicE—GENERAL RULES—MASTER MAY
Avp PARTIES,

1902 Rule 40 similar; 1905 Ontario Rule 659 similar, only
it required service of an office copy. 1913 Ontario Rule 404
partly similar, see notes to rule 41. Prior to 1913 the Manitoba
Rule required merely a direction, now an order must be made
iy the Master ; changed 3 Geo. V, cap. 12 5. 3.

No direct relief can be obtained against parties added un-
der this rule, and they cannot themselves get any relief against
co-defendants beyond what is claimed by the plaintiff; Watson
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v. Cadwaller, 23 M.R. 760, 26 W.L.R. 1; Campbell v. Imperial
Loan Co.. 15 M.R. 614, and see Sveinsson v. Jenkins, 21 M.R.746

Prior incumbrancers should not be made parties, Allan v,
Manitoba and North Western Railway Co. Re Gray, No. 2, 10
M.R. 123: Leggo v. Thibaudeau, 7 M.R. 38

Where a prior encumbrancer was w rongfully added in the
Master's office, and the plaintiff acquieseed, he was not, after a
great lapse of time, allowed to take objection to it, and the added
incumbrancer could not be foreclosed nor dismissed from the
proceedings.  An order was made foreclosing the defendants by
bhill and the incumbrancers properly added in default of payment,
but with leave, if not paid off, to apply for a sale, or that the
plaintiff pay her or stand foreclosed. Leggo v. Thibandeau, 7
M.R. 38

RULE 41.—Master's OrricE—GENERAL RULES—ENDORSEMENT
ox Copry SERVED
1902 Rule 41 similar, changed to its present form by 3 Geo.
V, eap. 12 s, 3. 1905 Ontario Rule 660; 1913 Ontario Rule 404
contains the provisions of former Manitoba Rules 40 and 41

RULE 42— Master's  Orrick — GENERAL - RULES — PARTIES

AppEp May Move 1o DisciarGe JunGMENT

A party served with a (a)eopy of a judgment or order un-
der rule 40 may apply to the court, at any time within fourteen
days from the date of such serviee, to discharge the judgment
or order, or to add to, vary or set aside the same. R.SM. e
10. h. 42: 3 Geo. 5, e. 12, 8.3, part

1902 Rule 42 had at A the words ““an office’’; struek out by
3 Geo. V, e 12 s, 3; 1905 Ontario Rule 662; 1913  Ontario
Rule 405; Vacation 395 (e).

RULE 43. —Master's Orrick—GENERAL RULEs—Master May
Crassiey INTERESTS AND ReGUraTe TheiR REPRESENTATION,

1902 Rule 43; 1905 Ontario Rule 662; 1913 Ontario Rule
108

RULE 44 Master's OrpicE—GENERAL RULEs—MAsTER MAy
CHaNGE CoNpreT OF REFERENCE

1902 Rule 44; 1905 Ontario Rule 663: 1913 Ontario Rule
107
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The Ontario Rules have not the last elanse in the Manitoba
Rule which, however, merely declares the result of the former
part of the rule

RULE 45 —Muaster's OrFICE—GENERAL RULEs—Mastir May
Crose RerereNce 1IN Cask or UNpre Denay

1902 Rule 45, This rule has no Ontario counterpart It
would seem and is submitted that the Master’s powers are wide
enough to permit of his taking some such step even without the
enabling rule.

RULE 46.—Muster's Orpici—GENERAL RULks—Rererence To

Be Proceepep Wrirn De Dig IN Diew, UNLESS OTHERWISE

ORDERED,

1902 Rule 46; 1905 Ontario Rule 664; 1913 Ontario Rule
105, The Ontario Rules, though differently expressed, are iden-
tical in effeet

RULE 47.—Master's  OrricE—GENERAL  RULES—REFERENCE
Nor 1o BE UNNECESSARILY ADJOURNED T0 TAKE vp OrTHER

ASES

1902 Rule 47.  No Ontario counterpart

RULE 48, MasteR's OFFICE—GENERAL RULES—WARRANT TO
CONSIDER

1902 Rule 48; 1905 Ontario Rule 665; 1913 Ontario Rule

409 The Ontario Rule covers the matters provided for by this
and the following Manitoba Rule.
RULE 49— Master's Orrice—GENERAL  RULES

PROCEEDINGS

U'poN RETURN OF WARRANT,

1902 Rule 49, See notes to rule 48 above

RULE 50.—Master's  OrricE—G . Runes—No  Stare-
MENT IN PLEADING OR EVIDENCE AT TRial, NECESSARY
Exasre Master To Exercise His Powkrs,

TO

1902 Rule 50; 1905 Ontario Rule 666. The 1913 Ontario
lules have dropped this rule. Quaere, was it considered that
10 (Manitoba 51) gave the powers set out in this rule ?
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RULE 51 —Master’s  OFFICE—GENERAL  RULES—POWERs  OF

MasTER U'PON REFERENCE

1902 Rule 51; 1905 Ontario Rule 667; 1913 Ontario Rule
410

The Master has power to direct the appointment of an ac-
id to tax the payment of his fees, Scott v. Griffin, 6

countant
M.R. 116. Remuneration allowed to executors as just allowance,

re Sanford Estate, 18 M.R. 413

RULE 52, Master's OFpIcE—GENERAL RULES—EXAMINATION
ar WitNessEs UroN REFERENCE,
1902 Rule 52: 1905 Ontario Rule 668, The 1913 Ontario

Rule omitted this rule, The Master may issue his certificate upon

which a praecipe order for a commission to examine witnesses
will issue. Rule 502
As to allowances for witness fees, see Scott v, Griffin, supra

RULE 53 —Mastir's OppIcE—GENERAL RULES—EXAMINATION

oF WITNEssES AND Propuerion oF DoCUMENTS,

1902 Rule 53: 1905 Ontario Rule 669: 1913 Ontario Rule
411,

See Lewis v. Georgeson, 6 M.R. 272, as to foreign evidence
taken by the Master

P'enalty for non-compliance with order under this rule, see
rules 437, 438

RULE 54 - Master's OFPICE—GENERAL  RULES—ADVERTISE-
MENTS For CREDITORS,
1902 Rule 54: 1905 Ontario Rule 670; 1913 Ontario Rule
412,

RULE 55.— Master's Orrice-—GENERAL Rurks—Deauing Wit
CREDITORS" CLAIMS,
1902 Rule 55: 1905 Ontario Rule 671; 1913 Ontario Rule
413.

RULE 56 —Master's O¥FICE—GE
VEYANCES,

vERAL RupLes—SerruiNng Cox-

1902 Rule 56; 1905 Omtario Rule 672; 1913 Ontario Rule

416,
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RULE 57 —Master's  OrricE—GENERAL  RULES—FORM  AND
Mope oF VERIFYING ACCOUNTS,

1902 Rule 57; 1905 Ontario Rule 673; 1913 Ontario Rule
4117

RULE 58.— Master's Orrice—GENERAL RULES—Books oF Aoc-
COUNT As PriMa Facie EvibeNce
1902 Rule 58; 1905 Ontario Rule 674 has not the last clause
1913 Ontario Rule 418, Semble the result is the same.

RULE 59.—Master’s OvrFice—GENERAL RULES—No STATE OF
Facrs, Eve., 10 B Brovaur iIN—Cories or Degps, Erc,

1902 Rule 59; 1905 Ontario Rule 675; 1913 Ontario Rule
drops this rule.

RULE 60. - Master's  OrrIcE—GENERAL  RULES—CoPIES  OF
DOCUMENTS TO BE SUPPLIED As MastErR DIRECTS.
1902 Rule 60; 1905 Ontario Rule 676; 1913 Ontario Rule
drops this rule,

RULE 61. - Master's OrricE—GENERAL RULES—PARTIES BoUND
BY MASTER'S DIRECTION WITHOUT WARRANT,

1902 Rule 61; 1905 Ontario Rule 677; 1913 Ontario Rule
421, last clause, continues this provision in Ontario.

RULE 62.—MastER's OFFICE—GENERAL RULES— ASCERTAINING
Marrers CoNTesTED BEFORE PROCEEDING WITHI REFERENCE,
1902 Rule 62; 1905 Ontario Rule 678; 1913 Ontario Rule

419 similar, only fuller.

RULE 63 Master's OrpiceE—GENERAL RULES—WARRANT TO

ASCERTAIN MATTERS CONTESTED.

1902 Rule 63; 1905 Ontario Rule 679; 1913 Ontario Rule
drops this rule,

For THE PUrpesEs Aroresaip: To decide what is admitted
and what is contested between the parties.
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RULE 64 —Masrer's Oprice—GENERAL RUuLEs—Parry Seek
ING 1o CHarGe AccorNTING Parey Must Give NoTice or
PARTICULARS
1902 Rule 64; 1905 Ontarvio Rule 650 1913 Ontario Rule

120,

The new Ontario Rule requires parties secking to falsily
to deliver particulars of the item objected to refeiring to it by
number, - For a case of falsifying items see Phillips v. Prout,
12 M. R, 413,

RULE 65.—Master's  OFricE—GENERAL  RULES — Master's
Book
1902 Rule 655 1905 Ontario Rule 681: 1913 Ontario Rule
421, all but the last clause. See notes to rule 61

RULE 66.—Master's OrricE—GENERAL  Runes—Master 10
CerTIFY PrROCEEDINGS IN His OFFICE,
1902 Rule 66; 1905 Ontario Rule 682; 1913 Ontario Rule
drops this rule although semble the Master might certily any
proceedings in his oflice without the authority of a rule.

RULE 67.—Master’s OrFICE—GENERAL RULES—SIMPLEST AND
SeEEpEsT  MErionp  oF  ProsecutiNG  REFERENCE  TO  BE
ADOPTED.

1902 Rule 67; 1905 Ontario Rule 683; 1913 Ontario Rule

122 similar, See notes to Rule 165,

RULE 68 —Master's OFFIcE—GENERAL RULES—APPOINTMENT
Foir SEVERAL Days May se INCLUDED IN ONE \WARRANT,
1902 Rule 68; 1905 Ontario Rule 684; 1913 Ontario Rule

123

RULE 69. - Master's Orpick—GENERAL Rupks—Paeries Nori-
FiED BY MASTER NOT 10 8E SERVED WiTH WARRANT.
1002 Rule 69; 1905 Ontario Rule 685; 1913 Ontario Rule

omits this rale,

RULE 70.—Master's OrricE—UGENERAL Rupes—Parries Nori-
vieEp Laasie For Deravrr,
1902 Rule 70; 1905 Ontario Rule 686; 1913 Revision drops
this rule
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RULE 71.—Master's Orrice—GeNERAL Rutks—Crosing Heak-
NG OF REFERENCE — Master's  REPORT — WARRANT 1O
SETTLE.

1902 Rule 71; 1905 Ontario Rule 687 1913 Ontario Rule 424
I'he Master's report is settled upon the veturn of his war-

vant to settle, The form is governed by Rules 73, 74 & 80

The report is delivered to the party having conduet of the motion

and filed in the Prothonotary’s office (Rule 77), and becomes

absolite at the expiration of 14 days unless sooner moved against
Rule 79 See Holmested & Langton, p. 911 et seq

RULE 72 Master's OrrpicE—GENERAL  RuLkes—PoiNrs  IN-
rexpenp To Be Rasep Urox Aprean To Be Taken Berors
MASTER
1902 Rule 72; 1905 Ontario Rule 688; dropped in 1913

Revision.

It is not necessary to raise these points in writing (Rule

760, but it is a matter of earveful practice to do so if an appeal

is contemplated

RULE 73 -Master's  Orpicek—GENERAL  RULBS—ACCOUNTS,
Erc., Nor To Be Ser Ovr In Reporr.
1902 Rule 73: 1905 Ontario Rule 689; 1913 Ontaro Rule
125, See Notes to Rule 71,

PULE 74 - Master's  OrFice—GENERAL  Runes—Mernons oe
PrerarinG Reports Arrecring MoNey—IN Courr
1902 Rule 74 1905 Ontario Rule 690; 1913 Ontario Rule
426, See Notes 1o Rule 71,

RULE 75. - Masrer's Orpice—GENERAL Runks—DeLivery or

Reporr

1902 Rule 75:; 1905 Ontario Rule 691 1913 Ontario Rule
27

The report, or a duplicate thereof, should then be filed in
the prothonotary s office, Rule 77, and notice of filing given to
all parties,

RULE 76.—Master's Orpick—GeNErAL Rurks—Opigcrion To
Rerorr,

1902 Rule 765 1905 Ontario Rule 692, The 1913 revision
dropped this rule. See notes to rule 72,
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RULE 77 Master’s OrricE—GENERAL Runks—FiaNae Revore

—Norice oF FiLNG,

1902 Rule 77: 1905 Ontario Rule 6945 1913 Ontario Rule
429

For the effect of filing, see Rule 79. The report should be
filed in the prothonotary's offices Rule 14 (a). See Rules 16 and
178, and rule 78 as to place of filing reports of a Local Master.

The report must be filed before being acted npon, even if con-

firmatior is not required, Ellis v. Henderson, 8 P, R, 387,

RULE 78.— Master's OrpicE—GENERAL RUuLes—Prace or Fi
ING,
1902 Rule 78; 1905 Ontario Rule 693: 1913 Ontario Rule
428 part

RULE 79. Masrer's OrricE—GeNErAL RuLes—Waes Rerorr

BEcoMEs ABSOLUTE,

1902 Rule 683 1905 Ontario Rule 769; 1913 Ontario Rule
502, See Holmested & Langton, pp. 1006 and 1007, as to mov-
ing in Chambers to confirm a report. See Holmested & Lang-
ton, p. 1005, for reports which do not require confirmation,

The long vacation is not to be reckoned in the time allowed
for a report to hecome absolute, rule 395, unless otherwise i
rected, ibid

An appeal lies to a Judge in Chambers, rule 679, on mo-
tion, notice of which must be served at any time before the re
port hecomes absolute, rule 679 (3), and the motion returnable
within 16 days after the date of the order. rule 679 (4).

The appeal may not be taken upon any point save those
raised under role

When the report stands confirmed by lapse of time, the time
for appeal may be extended, rule 396

RULE 80, Master's Orrick—GENERAL RULks—How Moxey To
B Pan.
1902 Rule 79; 1905 Ontario Rule 695 (1) 1913 Ontario

Rule 430 (1)

RULE 81 Misrer's  Orpics
oF Moxey INTo Bank,

GENERAI RuLEs—PayMeNT

1902 Rule 80; 1905 Ontario Rule 695 (2): 1913 Ontario
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Rule 430 (2). This rule does not govern the payment of money
into Court exeept in cases where the payee is to do something
Lefore he ean get the money, e.g., execute a conveyance in a

specifie performanee aetion, or a discharge or a release in a

mortgage action.  For other cases of payment in see rule 133,

The Accountant is the officer appointed under seetion 54 of
the Aet.

KULE 82— Master's Orrice—GENERAL Rives—Fory oF Re-
PORT IN ADMINISTRATION St 1Ts,

1902 Rule 81; 1905 Ontario Rule 697 1913 Ontario Rule
$12

RULE 83 —Master's OFFICE—GENERAL  RULES—J URISDICTION
orF Master UroN REFERENCE FEES,

1902 Rule 82 1905 Ontario Rule 698 ; 1913 Ontario Rule 433

RULE 84.—MAsTER'S OFFICE—SALES—MODE OF SALE.

1902 Rule 83; 1905 Ontario Rule 716 1913 Ontario Rule

RULE 85.—Master's  OFrICH Sates—CoNprer  oF  SaLE
Usoer Troests oF WiLLs OR SETTLEMENT
1902 Rule 84; 1905 Ontario Rule 717; 1913 Ontario Rules
omitted this rale

RULE 86. - MastER's OFFICE—SALES—APPOINTMENT TO SETTLE
\DVERTISMENT
1902 Rule 86; 1905 Ontario Rule 719; 1913 Ontario Rules
omit this rale

RULE 87.—Master's OpFICE—SALES — ADVERTISEMENTS
1902 Rule 87: 1905 Ontario Rule 720 1913 Ontario Rule
EA0 part

Ihe partienlars are provided for by Rule 88

RULE 88 Mastikr's OFFICE-—SALES— ADVERTISEMENTS,

1902 Rule 88: 1905 Ontario Rule 721; 1913 Ontario Rule
3 part
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The standing conditions referred to in clause (g) are those

in rule 90

RULE 89 —MAsTER'S OFFICE—SALES—SETTLING AND ARRANS-
ING For SALE.
1902 Rule 89; 1905 Ontario Rule 722; 1913 Ontario Rule

440,

RULE 90 Master's OFFICE—SALES — STANDING CONDITIONS OF
SALE.

1902 Rule 90: 1905 Ontario Rule 723; 1913 Ontario Rule
441

RULE 91, Master’s OFFICE—SALES—UPsiET PRICE OR RESERVED
Binpina.

1902 Rule 91; 1905 Ontario Rule 724; 1913 Ontario Rules

none similar

RULE 92— Master's OFFIcE—SaLEs—Parmies Tuar May Bio

1902 Rule 92 1905 Ontario Rule
442

a5 1913 Ontario Rule

RULE 93.—MAsTER'S OFFICE—SALES—PUBLICATION OF ADVER-
TISEMENT,

1902 Rule 93; 1905 Ontario Rule 726; 1913 Ontario Rule
none similar

RULE 94 MastER's OFFICE—SALES—CONDUCT OF SALE

1902 Rule 94; 1905 Ontario Rule 727; 1913 Ontario Rule
143
PULE 95— Master's Orp1cE—SaLEs—Binpings

1902 Rule 95; 1905 Ontario Rule 728 1913 Ontario Rule

14

RULE 96.- Master's Orp1cr— SabLes— DEPosiT AT SALE.

1902 Rule 96 1905 Ontario Rule 729 1913 Ontario Rule

145
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RULE 97 MastER's OFFICE-—SALES—VERIFYING SALE

1902 Rule 97 1905 Ontario Rule 730; 1913 Ontario Rule

LULE 98 Masrer's OpricE—SaLes— Form o REPORT ON SALE.

1902 Rule 9%; 1905 Ontario Rale 731; 1913 Ontario Rule

none similar,

FULE 99.  Master's OFFICE—SALES —OBJECTIONS T0O SALE.
1902 Rule 99; 1905 Ontario Rule 732: 1913 Ontario Rule

47

RULE 100.—MASTER'S OFFICE—SALES—PAYMENT OF PURCHASE
Moxney INTo Covrr—PossEssion oF ESTATE.

1902 Rule 1005 1905 Ontario Rule 733; 1913 Ontario Rule
=

FULE 101, Master's OrFICE—SALES—SETTLING CONVEYANCES,

1902 Rule 101; 1905 Ontarvio Rule 734; 1913 Ontario Rule,

none similar

RULE 102 MAsTER'S OFFICE—SALES—DELIVERY OF ABSTRACT,
OBJECTIONS TO ABSTRACT,

1902 Rule 102: 1905 Ontario Rule 735; 1913 Ontavio Rule
9

RULE 103.—Master's  OFFICE — SALES—DETERMINATION  OF
Quesrions UroN ABSTRACT,

1902 Rule 103; 1905 Ontario Rule 736: 1913 Ontario Rule

PULE 104, Ms1er's OrpickE—SaLes—MASTER NOT To REPORT

N ABSTRACT —MAKING ORIECTIONS—CERTIFYING ABSTRACT,

1902 Rule 104 1905 Ontarvio Rule 737: 1913 Ontarvio Rule

RULE 105.—MastER's  OFFICE—SALL No  OpJecTioNs  AL-
WED AFTER CONFIRMATION OR ACCEPTANCE OF ABSTRACT,
1002 Rule 105; 1905 Ontario Rule 738 1913 Ontario Kule

none similar
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RULE 106.  Master's OFFICE—SALES—VERIFICATION OF AB

STRACT

1902 Rule 106 1905 Ontario Rule 739 1913 Ontario Rak
§52

RULE 107. MasteR's OFFICE—SALES—SERVICE 0F OBJECTIONS

AND REQUISITIONS

1902 Rule 107; 1905 Ontario Rule 740: 1913 Ontario Rul

RULE 108 —Master's OrpicE—Sates—VERIFICATION 0F  Ap

STRACT IN Casg oF VENDOR'S NEGLECT

1902 Rule 105; 1905 Ontario Rule 741 1913 Ontarvio Rule
14

RULE 109—Master's OFFice — Saves—Avrnication  or Runes

102108

1902 Rule 1095 1905 Ontario Rule 742 1913 Ontario Rule
155

HEADNOTE TO RULE 110.
The Tollowing rules regulating the appointment of receivers
are to carry into effeet the provisions of section 26 (o) of the
Acet. See the notes to that seetion. The practiee is as follows

The party who has obtained his order for a receiver, uniess the

cetver is named in the order and as receiver without security,
takes his order into the Master's office (Rule 390 and at the
sanme thne proposes his receiver and his sureties,  The Master
then issues his warrant or appointment, setting out the name of

the proposed

dver and his sureties and the amount of the

bond.  This is served upon the necessary parties and on the re
turn day the proposing party hrings in before the Master the
bond properly exeented.  If the other side desire to Propose
another surety, they may give notiee in writing, specifyving his
name and the names of the sureties and the amount of the pro
posed bond, and they then bring in before the Master their hond
duly exeeuted,  As to who may or may not he appointed sed

notes to section 26 (o
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RULE 110. RECEIVER=

WARRANT FOR APPOINTMENT OF

MAasTER'S OFFICE . Commirrees, Erc,

Receiveg

1902 Rule 1105 1905 Ontario Rule 759 1915 Ontario Rule
fos

RULE 111 —Mister's OrvFict

BriNGING 1x Boxp

Receivers, Comairtees, Ere

1902 Rule 1115 1905 Ontario |

le THO; 1913 tOn

10 Rule

1

The solientor of the party having the conduel of the pro

ceedings may not be on the bond, Re Gibson, 13 Pt 350

I'he amount of the bond is usually double the annual rent
of the realty together with twice the value of the personalty
likely 1o come into the receiver's hands. But see Re Graham

18950 1 Chy. 6

The giving of security is a condition precedent in so far
s strangers to the action are concerned. A receiver is appoint
don giving security,  If a judgment ereditor seized before se-

rity was given, the seizure would be valid, and there
receiver until seeurity is given

IS no

But in the ease of a reeeiver of the rents of lands, it oper
ites as an immediate taking in exeeution. and the re ceivership
lates back upon giving security.  The order shonld specilically

state i seenrity is dispensed with
\n inferim reeeiver without security may In appointed in

cases of emergeney.  The sheriff was formerly appointed. but

s came to be considered improper, as the monies did not come

o his hands or under his seeurity as sheriff, Kirk v 1

Bureess.
15 0R 610

MASTER's OFFICE

RULE 112 Receivers, Commrrrees, Ere,

Parry Desiing ANorner Receiver 1o Give NoTice.

1902 Rule 112: 1905 Ontario Rule 761; 1913 Ontario Rule
“Where two parties are equally interested and reecivers
proposed hy both, who are equally unobjectionable, the nom
of the party having the eonduet of the proceedings is pre

reed,”” Simpson v. Ottawa, 1 Chy, Ch. R. 99
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RULE 113.  Mia~rik's Orvick—ReCEIVERS, COMMITTEES,

ArPoINTMENT OF RECEIVER—-SETTLING SECURITY

Erc.

902 Rule 11:3; 1905 Ontario Rule 762: 1913 Ontario Rule,

RULE 114, M wre's Orricr— REckivers, Comairrees, K
Masrer Nor 1o Make Revorr— Fory oF APPoINTMENT
1902 Rule 1145 1905 Ontarvio Rule 763 1913 Ontario Rule

458
The appointment of committees of lunaties, ete, is made

in the same way (Rule 116

RULE 115, - Master's Oprick—ReECEIVERS, ComMmiTTeEs, E(
FronGg ArroiNTyMENT
1902 Ruale 115; 1905 Ontario Rule 764: 1913 Ontario Rule

See as to Ontario practice under this rule, Melennan v

Gray, 12 P.R. 431

RULE 116.—Master’s OrricE— RECEIVERS, CoMMITTEES, ET(

A PPOINTMENT OF COMMITTES oF LUNATICS, ET AL,

1902 Rule 1165 1905 Ontario Rule 765 1913 Ontario Rule

Nee Rule 114 as to form of appointment. This rule is passed

to give effeet to seetion 13 of the Aet, which see

RULE 117 Master's OrricE—RECEIVERS, CoMMITTEES, K1

Fixing Tivg por RECEIVERS, ET AL, To PPAss AcCoUNTs

1902 Rule 1175 1905 Ontarvio Rule 7665 1913 Ontario Rule
159
Where a receiver ordered to pay money into Court fails to

do so, he may be committed, Melntosh v, Elliott, 2 G

Fawkes v Griflin, 18 LR 45, It has been held in Ontario that
RS0, 1897, eh, 800 5. 5, does not render a recviver innnum

See also Inore Dunn (1904) 1 Chy. G648

In the following series of Rules the practice is laid down
for proceedings in the Master's offiee after o jndgment tor
losure sale or redemption has heen obtained Evers ch

|

indgment is to be read as if it contained the partieulars set out
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for final order of foreclosure upon default. For the form of
ch judgment see Rules 658 et seq.

In cases of undefended actions judgment may be obtained
onwotion if any of the defendants are infants and on praweipe if
there are no infants,  Rule 616,

When a mortgagor or mortgagee desives sale, the practice is

overned by Rules 127 and 128 and 246 et seq., the notes to
vhieh should be referred to,

RULE 118 Master's OrricE-—FORECLOSURE, SALE AND  Rg-

DEMPTION—ENQUIRY A% T0 ENCUMBRANCES,

1902 Rule 118; 1905 Ontario Rule 744: 1913 Ontario Rule

A similar procedure is followed in Ontario under this rule
pon a judgment for foreclosure or sale of chattels
See also MeDermott v, Bielschowsky, 2 W.W.R. 182

RULE 119, Master's  OrpIcE—ForECLOSURE, Sank anp  Re-

DEMPTION—DBRINGING IN CERTIFICATES As T0 ENCUMBRANCES.

1902 Rule 119; 1905 Ontario Rule 745, similar in effeet;
913 Ontario Rule 469,

The plaintiff is to bying into the master’s office certificates
om the registrar or distriet vegistrar of the registration dis
riet or land titles distriet (a) wherein the lands lie, setting
orth all the enenmbranees which affeet the property in the pro
cedings or pleadings mentioned, and sueh other evidence as

nay be advised, RSN e, 40, v, 119

The former rule 119 had at A the following words, “‘and
the sheriff of the Judieial Distriet.”  The former practice

nothe provinee in rvegard to excentions was, as in Ontario,

issue a fi. fa. lands and file the same with the sheriff, which
d the lands in the same manner as a certificate of judg
ent now does under the Real Property Aet. The fi. fe. lands
a8 then abolished in Manitoba (see Rule 7380, and the cer
ttente of the sheriff no longer beeame necessary except as to
ta

I these, it is understood, arve still kept alive for venewals for

issted before the passing of the original of Rule 735, Some

personal reasons, about five in number, but the others have not
cen renewed and so have expired,  As it is not likely that any
[ the lands so affeeted will be foreelosed, this amendment made
nthe revision will remove from the rale a requirement that can

not be complied with
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Ihe certificates should be down to a date a day subsequent

to the issue of the statement of elaim.  Mortgages of land under
the new system can only be foreelosed as provided for by the
Real Property et Re Alarvie and Freehette, MR, 625, and

the Court of King's Beneh has no jurisdietion in such a ease

unless perhaps if there is a speeial agreement between  the
purties raising equities as to title or for a conveyance of an
estate in the land. ibid.

See Rides 246 et seq. infra and notes

RULE 120. - Masrer's Orrick—Forecrosvre, Satk anp Re

DEMPTION —ENCUMBRANCERS T0 BE Mabk PARTIES

1902 Rule 1205 1905 Ontario Rule 746: 1913 Ontario Rule
470

The notiee provided for is commonly ealled ** Notiee T,
ies to encumbrancers: and provides the machinery for adding
parties alter judgment

Where the party brought into the Master’s office under
this rule takes no steps to have the deeree varied or set aside
he cannot afterwards objeet to the plaintifi's rvight to a deeree
of foreclosure.  Phillips v. Prout, 12 M.R. 143

Any party added who elaims to vank ahead of the plain-
tiff must move to discharge the order adding him (under Rule
1210, MeDermott v, Bielschowsky, 2 W.W.R. 152

Where a plaintiftt has served a party with sueh notice h

cannot afterwards objeet to the plaintiff’s vight to a deeree of
foreclosure, Phallips v. Prout, 12 M.R. 143

See Homested and Langton, pp. 961, 962, for further prae
tiee under this rule,  If the encumbrancer does not attend and
prove his elaim, he is treated as if he diselaimed, and is fore

closed.  See Rule 123

RULE 121 —Master’s  Orrick—ForecLostUre, SALE anNp RE-

DEMPTION—DParries Appep May Move AcaiNsT ORDER,

1902 Rule 121; 1905 Ontario Rule 747 1913 Ontario Rule
11
Mhe Ontario Rule requires the motion to be made within

ten days—otherwise it is the same.  See notes to foregoing rule
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RULE 122 Master's  OrpFICE—FORECLOSURE, SaLk AND  Re-
DEMPTION—ENCUMBRANCERS TO BE SERVED WITH APPOINT-
MENT.

1902 Rule 122 1905 Ontario Rule 748; 1913 Ontario Rule
172 part only.

This appointment 18 only served upon parties who were
parties before judgment. Rule 120 only applies to parties alter
judgment, all other parties must be added under rule 120 and
all original parties notified under this rule before the Master
may proteed to hear and determine,  See rule 123 as to the ef-
feet of non-complianee.  The Ontario Rule 472 is longer, owing
to provisions as to the form of the notice to be served upon the
defendant by writ under Ontario Rule 403, which has no Man
Hoba counterpart except as in the first part of this rule. The
result is the same,

RULE 123 Master's OrF1ck— FORECLOSURE, SALk axp Re
DEMPTION—PARTIES DULY SERVED AND NOT ATTENDING TO BE
FORECLOSED,

1902 Rule 1235 1905 Ontario Rule 749; 1913 Ontario Rule

173, By this rule encumbrancers who do not attend and prove

their elaims under rule 120, and original parties or parties be-

fore judgment who do not attend, under rule 122 arve foreclosed.

The Court has power to re-open upon terms, however, if appli-
cation is duly made,

RULE 124 —Master's OrricE—FORECLOSURE, SALE AxD  RE
DEMPTION —TAKING  AcCovNTs—TweLve MoNTHS 10 BE
GIVEN FOR PAYMENT, '
1902 Rule 124 1905 Ontario Rule 750 (1):

Rule 474,

The second elause of Rule 124 is new in Manitoba. heing
added by

1913 Ontario

-8 Ed. VILe. 13,813, and has no counterpart in On
tario, where the praetice is to allow 6 months. The Manitoba
practice was formerly the same until former Rule 124 was
passed and now semble 6 months would be
ontract made before the 291h February,
2 M.R. 37.

allowed in cases of
1908. Rice vs. Murray,

One day is to be appointed for redemption by all parties,
Rule 253,

In

defanlt of payment according to the report a final




e

‘ 46 MASTER'S OFFICE

foreelosure may be made against the defaniter upon

Where a payment is made after

order of

apphication vx parte, rule
the report is made, notiee of eredit must be given hy the party
to whom it is made, rule 255, Final order of foreclosure may

n the diseretion of the Judge, rule

o alter sueh notice it 206,

or the party reeeiving sueh payment may apply exparte or upon

potice Tor a new day, rule 257
If no notice of ervedit is given, there should be an order
veferring it to the Master to fix, or the order may itself fix, a
new day for payment, Manitoba and NW. Loan Co. v, Seobell,
2 M.R. 125
If no notice is given the mortgagee may be deprived of his

oSt s

RULE 125 Master's Orvick—Forpcrostre, Sai AN Re

pEMPTION - Master's Rerowt

1902 Ontario Rule 125 1905 Ontario Rule 752; 1913 On

tario Rule 176

In practice the report s drawn by the solicitor having
the carriage of the matter and settled by the Master.  Under
the usnal mortgage deeree the plaintift has a right to issue

exeention immediately after the making of the Master's re

and before its confirmation.  Cameron v, Mellroys 1 MR, 197

RULE 126 Master's OFFICE—FoRECLOSURE, SALE  AND  Ri

DEMIPTION NUBSEQUENT \NCCOUNTS
1902 Rule 126, 1905 Ontario Rule 753 1913 Ontario Rule

VT

RULE 127 MAsTER OFFICE F'oRECLOSURY SALE AND RE

DEMPTION - -SALE, PROCEEDINGS ON FoR JUDGMENT

1902 Rule 127 1905 Ontario Rule 754 19123 Ontario Rule

See the rules governing sales 84 ot seq. and

notes

RULE 128.— Mastei's OFIcE—ForECLOSURE, SALE AND R

DEMPTION — APPLICATION o | ARk MoNEY

1902 Rule 128; 1905 Ontario Rule 755; 1913 » Rul
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RULE 129. - Mastrit’s OFF1CE—FORECIOSURE, SAate AND R
PEMPTION - JUDGMENT o RepEsmperioNn—Tweive MoNTits
10 BE GIVEN FOR PPAYMENT
1902 Rule 1295 1905 Ontario Rule 756 1913 Ontario Rule
4~0
Clause (20 of this rule was added by 7-8 Ed. VL cap.13.ss
See notes to rule 124

RULE 130.- MasTER'S  OFFICE—FORECLOSURE,  SAil

DEMPTION —REDEMPTION ok FORECLOSURY

LTI 15

ok Rmeserios
AND SALE

1902 Rule 130; 1905 Ontario Rule 757 1913 Ontario Rule
<1

RULE 131 Master's OFFICE-—FORECLOSURE, SALE AND KK

DEMPTION —CONVEYING P'rorerry WHEN Pavsest Mok

In an action for foreclosure or sale npon payment by the
lefendant, or in an action for redemption upon pavment by
the plaintift, of the amount found due, the plaintift or de
endant shall, unless the judgment otherwise direets, assign

deonvey the mortgaged premises in question to the defen
dant (or plaintift, as the case may be) making the payment
to-whom he may appoint, free and elear of all encumbrances
one by himg and deliver up all deeds and writings
cistody or power relating thereto, lupon oath

in his
cand in ease of
corporation the affidavit shall be made by the officer there
having the custody of sueh deeds and writings.] RS\
0, r. 131

1902 Rule 1315 1905 Ontario Rule 758 1913 Ontario Rul

The Ontario Rule has not the eluuse in hrackets and is

ide expressly subjeet to the provisions of the Mortgage Act
RSAL 1913, cap. 130, s, 4, contains similar provisions s to
1w i redeciming mor womay require the mortgagee to
ssign toa third party or his nominee

RULE 132. ACCOUNTANT —GENERAL RULES ACCOUNTANT 10
HAVE CHARGE OF SUITORS" ACCOUNTS
1902 Rule 132; 1905 Ontario Rule 50, In 1913

I powers of the acconuntant were incorporated into tl
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ture Aet, 3 & 4 Geo, V., (Ont.) eap. 19. The accountant is ap
pointed under seetion 54 of the Act

RULE 133.. ACCOUNTANT—PAYMENT INTO  COURT—BANK TO
RECEIVE MONEY

1902 Rule 133: 1905 Ontario Rule 405: 1913 Ontario Rule

Rules 134 and 135 provide for the manner of payment in
Ree the notes to these rules.  Money may he paid into Court
under order in eertain cases, e, as a term of obtaining in
dulgenee, or without an order with a plea of tender under rule
559, or in satisfaction under rule 552 '
RULE 134 —AccoUNTANT—PAYMENT INTO COURT-—PRAECIPE.

FOR DIRECTION TO BANK.

1902 Rule 154; 1905 Ontario Rule 406, 407 (1) : 1913 On-
tario Rule 728 part

Money may be paid in under an order or with a pleading
under rule 552 or under 558 or 559, In the latter case the plead
ing is filed and produced to the accountant who upon reeeipt
of the pleading or order and upon praecipe issues his dirveetion

to the bank to reecive the money. The further procedure is

governed by rule 135
RULE 135. - AccouUNTANT - PAYMENT INTO COURT—RECEIPT IN
I'RIPLICATE,
1902 Rule 135; 1905 Ontario Rule 410; 1913 Ontario Rule
730
The bank on reeeiving the direction gives a triplicate re-
ceipt, one part of which goes to the party paying in, the second

to the accountant, and the third to the Provineial Treasurer,

See also the notes to rules et seq.

RULE 136. AccouNTANT—PayMentT OvrT oF  Covrr—IHow
MONEY To BE PAID,

1902 Rule 136; 1905 Ontario Rule 412; 1913 Ontario Rule
3

RULE 137. - ACCOUNTANT—PAYMENT OvT OF COURT.

1902 Rule 137: No Ontario counterpart ; See rule 653 as to
form of order
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RULE 138. - ACCOUNTANT— PAYMENT OUT OF COURT—T0 WHOM
('HEQUES PAYABLE.

1902 Rule 138: No Ontario eounterpart,

RULE 139. - ACCOUNTANT—PAYMENT OUT OF {OURT—TIME FOR

[ssUE o CHEQUES,

1902 Rule 139; No Ontario counterpart

RULE 140. - AcCcoUNTANT—PAVMENT Our oF Courr—Docu-

MENTS TO BE LEFT WITH ACCOUNTANT,

1902 Rule 140; 1905 Ontario Rule 46; 1913 Ontario Rule
31 (2
RULE 156, AcCOUNTANT—STOP  ORDER—PERSON  LIABLE  TO

Pay Cosrs,

1902 Rule 156: 1905 Ontario Rule 82: 1913 Ontaric Rule
126

The Manitoba Rule is radically different from the corres-
ponding Ontario Rules in that it provides no machinery (al-
though see Rule 157) for obtaining a stop order. The Ontario
Rules provide for obtaining a stop order ex parte upon an ap-
plication to the Court or a Judge supported by affidavit verify-
ing the elaim of the party applying. The vesult of the Mani-
toba Rule is in practice the same. See rule 157 providing that
the Order may be obtained ex parte,

The applicant must submit to the terms of the rule as to
costs, ete,, as a condition of getting the order

A stop order has no effeet until delivered to the acecountant
If there is not time to obtain a stop order in Ontario. a caveat
may be filed with the aceountant, which holds the fund in Court
4 hours longer: so an order may be obtained.  See Holnsted &
Langton, pp. 236 et seq.

A stop order does not affeet rights or give priority.

A stop order was originally within the Chaneery jurisdie
tion v

It gives no charge on a fund in Court in favor of the party
obtaining it, and he is not entitled to an ovder for payment out
s against his judgment debtor without first getting a charging
order on the fund. MeWilliams v. Bailev, 9 M.R, 563,
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RULE 157. — AccouNrtant—S87or Orpeks-—NOTICE OF APPLICA-
TION FOR STOpP (ORDER
1902 Rule 157: 1905 Ontario Rule 82: 1913 Ontario Rule
726
See notes to rule 156, Quaere whether this rule perinits an

ex parte application in so far as persons interested in the fund

to be arfected by the order are concerned

RULE 158. "I'axiNG OFFICERS—TAXING OFFICER AT \WINNIPEG

1902 Rule 158; 1905 Ontario Rule 83: 1913 Judicature

Act 76 (p): see rules 953 et seq

RULE 159.—TaxiNG OrFICERS—LoCAL TAXING OFFICERS

1902 Rule 159; 1905 Ontario Rule 84: 1913 Ontario Rule

RULE 160. -TaxinGg OvFicERs—('osts TAXABLE BY Locan Tax-
ING OFFICER®,
1902 Rule 160; 1905 Ontario Rule 85; 1913 Ontario Rule

To6

RULE 161 —'I'AxiNG OFFICERS—POWER OF TAXING OFFICERS,

1902 Rule 161; 1905 Ontario Rule 86: 1913 Ontario Rule

RULE 162.  Sovricirors’ AGENTS ' SOLICITORS' AND  AGENTS'

300K~ ENTRIES IN SAID BooK

1962 Rule 162; 1905 Rule 91: 1913 Ontario Rule 196

For the effecet of non-complianee with this rule see Rule 204

These entries are compulsory, Essery v. G T R, 13 P.R. 219

The Ontario Rules also require every solicitor practicing in
Toronto to enter his name in the book together with his address

RULE 163. - Souicimors” AGENTS

Books" N OTHER JUDICIAL DISTRICTS THAN FEASTERN

SOLICITORS " AND - AGE

1902 (none) added by 2 Geo. V., e. 14, 5. 4 part. No On-
tario counterpart, See rule 294 and notes to rale 162
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RULE 164.—SHORTHAND WRITERS —FEES OF STENOGRAPHERS,

1902 Rule 163, In Ontario the Judicature Aet contains a

similar provision, see. 69 (b)

RULE 165. —ExprerTs,

1902 Rule 164; 1905 Ontario Rule 94; 1913 Ontario Rule
208

This is a change from the former rule made by 3 Geo. V.,
¢. 12, s. 3 (part), which only authorized the Court to obtain

such assistance, Formerly a Master might not do so. Re Robert-
son, 24 Gr. 555, The word ‘‘engineers’’ occurred after the

)

word “‘merchants’ in the 1902 rule, The meaning is appar-

ently not changed. See rule 67 as to the powers of a Master

RULE 166.—sirrinas oF TiE CoUvrRTs—WEEKLY SITTINGS,

1902 Rule 165; 1905 Ontario Rule 98. 99, 100; 1913 Ontario
BRule 234 part.
For matters properly disposed of by a Judge in ("hambers
in Court respeetively, see rule 455. This rule and the

ane

live following are made under seetion 29 of the Aet.

RULE 167.—SitriNcs o THE COURTS—WEEKLY  SITTINGS —
ORDER IN WHICH (CASES TO BE CALLED,

1902 Rule 16G; 1905 Ontario Rule 100, 1913 Ontario Rule
234 part

RULE 168.  SirriNgs oF Tk COURTS—OTHER  SITTINGS FOR
TriALS,
1902 Rule 167; 1905 Onmtario Rule 113; 1913 Ontario Jud
Act, 8. 44, et seq.
BULE 169.—Sirring oF THE CoUrTs—VAcATION JUDGES,
1902 Rule 168, 1905 Ontario Rule 114: 1913 Ontario Rale
180; as to Vacations see rule 397,

RULE 170.—SiTTINGs 0F THE COURTS—VACATION JUDGES—ANY
JupGe May Sit For VACATION JUDGE,
1902 Rule 169; No Ontario counterpart. This rule gets
around the difficulty pointed out in Holmested, p. 253, notes to
rnle 114, as existing in Ontario.
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RULE 171, SirmiNGs oF THE COURTS—COURT IN BANC,
1902 Rule 170. The Ontario counterpart exeept in so far
as former rule 117 regarding the Divisional Courts is coneerned
is now superseded,
Until the passing of the Conrt of Appeal Aet (RS.M. 1913,
cap. 43 in 1906
to the Court of King's Beneh sitting in bane,  See see. 6 of the

all appeals now taken to that Court were taken

Court of Appeal Aet. ss. (3) reserving part of the jurisdietion
\p-

of the Court in Bane., and see seetion 10 of the Court o
peal Aet

See secetions 44 et seq. of the Aet

Sub-section (a) corresponds to ss. (h) and ss. (h) to ss. (f)
of the 1902 rule. The jurisdiction of the Court is now limited
by this rule to cases where it is specially desicuated by statute
Former Manitoba Rule 171 is dropped from the King's Bench

Rules as unnecessary, as it is now Court of Appeal Rule 31

RULE 172. - ACTIONS—COMMENCEMENT  OF  ACTIONS—STATE-
MENT OF CLAIM,
1902 Rule 1

See seetion

1905 Ontario Rule 120 1913 Ontario Rule 5

s8. (e) of the Aet for the definition of an

9

action, it includes suit, set oft or counterelaim, and means a civil
proceeding commenced by statement of claim or in such other
manner as may be preseribed by the rules of Court

The Tees must be paid before a statement of elaim may be
isstied.  Nee notes to seetion 65 of the Net

The Ontario action is commeneed by writ of summons, See
rule 300 and notes

A cause removed from the Surrogate Court into the Court
of King's Beneh must be commeneed by statement of elaim, Re
W.L.R. 100

For a history of this rule. First National Bank v. Curry,
6 W.L.R. 102,

This rule applies although the eanse of action arose and the

Jickling, 17

defendant resides ontside the provinee (and see rule 1730, ibid

Fora form, see form 26 and 37

The Torm for service out of the jurisdiction is the same as
that for serviee within the jurisdietion. rule 175,

A statement of elaim must he filed and served before taking
any other step in the eanse when an action is transferred from
a County Court to the King’s Beneh, Doll v. Howard, 11 M.R.

T3 As to transferring an action from the Surrogate Court
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ibid and R.S.M. 1913, ¢. 47, s. 61, Re Jickling, 20 M.R. 436,
\s to who shonld be plaintiff in such a case ibid

For service of statement of claim, see rules 267 et seq. It
nust be served within 6 months, rule 176

For essentials, see rules 300 et seq

Where the action is to enforee a publie right, it must be
brought by the Attorney General, Hope v, Hamilton, 1 O.L.R

177, See rules 264 and 265 as to costs in such a case, Attorney

General v. Richard, 4 M.R. 336, and notes to rules 265, 266
and 934,

For proceedings commenced by originating notiee, se

rules 928 et seq.

As to class suits, see rule 211, and as to parties generally,
riles 195 et seq

For the place of issuing, see rule 173 and result of bring
ing in wrong distriet, rule 174

FFor the manner of issuing, rule 176, Place of trial, rule 564

RULE 173 ACTIONS— COMMENCEMENT OF  ACTIONS—\\HERE
ACTION 10 BE COMMENCED

This rule was added by 9 Ed. VIL, e.14,8.1(part). There is
no similar rule in Ontario. There the writ may issue from any
County, but the trial of land actions must be in the County
where the land is situated,  Rules 121 (19050 and (529) 245
I'he effect of this rale is not to limit the seope of rule 172 but
o make certain actions local ones, First National Bank v. Curry,
16 W.L.R. 103,

See notes to rale 172

RULE 174, ACTIONS —COMMENCEMENT OF  ACTIONS—ACTIONS

Brovanr iy WroNa DIsTricT

Added by 9 Ed. VIL e. 14, s. 1, to amplify rule 173

RULE 175. - ACTIONS—COMMENCEMENT OF ACTIONS —FORM FOR
OUTSIDE SERVICE,

1902 Rule 175 1905 Ontario Rule 127, 125; 1913 Ontario
Rule 7

I'he Ontario Rules require different forms of writ for ser-

viee, (1) within Ontario. (2) withont Ontario, and (3)  they
require a notice of writ 1o he served without Ontario if outside
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the British Dominions, and the defendant not a British sub

jeet

RULE 176. AcTIONS— (COMMENCEMENT OF ACTIONS—[SSUE 0P

STATEMENT 0F CLAIM—"TIME FOR SERVICH

1902 Rule 1765 1905 Ontario Rules 123, 125; 1913 Ontario
Rule 6
See rule 833, and 1905 Ontario Rule 132, 1913 Ontario Rule

For the rules governing service, see rule 267

The application, unless there arve ““extraordinary  cireum
stances,”” should be made within the six months, Watson v
Bowser, 10 W.LL.R. 92

This rule is disenssed in Sellick v. Selkirk, 22 MR
123, See Clarke v, Bradlangh, 8 Q.B.D. 63 Arehibald v
Strathy, 18 S.C. R, 116

RULE 177.—— AcTIONS—COMMENCEMENT  OF  ACTIONS—ENTRY
OF,
1902 Rule

Revision drops this rule

1905 Ontario Rule 126 1913 Ontario

RULE 178 AcTIONS—SUBSEQUENT PROCEEDINGS, \WIHERE TO B
AKEN—OFFICE IN WHICH PROCEEDINGS To BE CARRIED ON
1902 Rule 206; 1905 Ontario Rule 15: 1913 Ontario

Rule 762, See notes to rule 12

RULE 179.— AcTiONs—SUBSEQUENT PPRoCEEDINGS, WHERE TO BE
TAKEN—PROCEEDINGS ON IssUES
1902 Rule 207; 1905 Ontario Rule 377; 1913 Ontario

Rule 125, See rule 344 and notes

RULE 180.- AcTioNs—DISCLOSURE BY SOLICITORS AND - PLAIN-
AFFS-— DECLARATION BY PLAINTIFF'S  SOLICITORS— DISCLO
SURE OF RESIDENCE, ETC., OF PLANTIFFS—NTAY OF PROCEED
INGS
1902 Rule 178; 1905 Ontario Rule 143: 1913 Ontario

itule 13

See rules 300 and 301 as to form of statements of elaim
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[he name and address of the plaintifi’s solicitor must be
endorsed on the statment of elaim, rule 301,

Under the new Ontario Rule non-complianee is no longer

contempt, but the solicitor may be directed to pay the costs

ol the

wetion,

The Ontario Rule covers any notice, ete., by which a cause
romatter s commeneed, and it was held in Bole v, Rose 10
VLR 643, that in a notiee of motion by a person not a party
o suit and taking his hrest proecedings in ity his residence should
he stated.

Disclosure of rvesidence of plaintiff,  This is requirved by
rule 500 (a),  Partiealars of residence of husband of a mar-
vicd woman plaintift ordered, MebLellan v, Mun, of Assiniboiah
AR 299, See also Laffertey v. Spain,7 M.R.32. A defendant may
move to stay an action brought by a solieitor without the plain-
HITs authority, Ross v. Webb, 22 M.R. 257, 21 W.L.R. 254
I'he plaintiff should be served personally, ibid.

Stay of proceedings,  The proper practice seems (o be a

motion before the Referee in chambers, although in Ross v
Webb it was made to a judge in chambers upon notiee, although
the new Ontario Rule provides for an ex parte application.  As

to the time within which the party complaining must make
such application; see notes to rule 326

See also rale 181 as to diselosure by partners

RULE 181 AcTIONS —DISCLOSURE BY SOLICITORS  AND PLAIN-
riFFs—DEcLARATION, Ere., as to Nayes, ETe., o PARTNERS
STAY oF PROCEEDINGS—EFFECT 0F DISCLOSING NAMES,
1902 Rule 179; 1905 Ontarvio Rule 144; 1913 Ontario
Rule 14,
See the Partuership Aet, RSN 1913, eap. 151, sees. 48
nd 57, vequiring trading, mannfacturing and mining partner
ships to be registered.  Not including real estate firms, Lambert
Munns. 1 W.W.R. 718, The new Ontario Rule drops elanse
} See rule 213,
Semble, the demand may be made before pleading
See notes to rules 698 and 699,
As to execntion, see rule 698, Clause 3 seems to hring all
partners diselosed within rule 698, reading the two rules

together, but if it does nots see rule 699, providing for exeention

tinst a person claimed to be a partner. If the disclosure is
verified by afhdavit (although it wonld not seem to he neces-
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iy the deponent may not be eross-examined on it. Abraham
& Coove Dundop (19050 1 KB 46, but see rule 438

RULE 182 —AcrioNs— Derince, Ere.—GeENeran Rupes—TiMe
Wirims Winten DEPENDANT SERVED IN MANITOBA TO Ui
DEFENCH
1902 Rule 204 1905 Ontario Rule 168 (1 1013 Ontario

Rule 45

I'he day ol serviee is not ineluded inosuch 16 rule 386

Where filed in vaeation, see rule 184, See rule 155

\s 1o defenee by a person not a party, see rule 157

Under the Ontario practice an appearance must be enter
ed to a writ. The plaintift then follows his wiit with a state
ment ol elainm and the defendant then files his statement  of
defene
RULE 183. Acmions  Devence, BEre. -GENERAL RuUies—Timi

Wit Waien DEFENDANT SERVED OUT oF MANITOBA TO

I'1ee DEFENCE

1902 Kule 205; 1905 Ontario Rule 164: 1913 Ontario
Rule 27

In Ontario the time for appearance is limited by the order
which must be obtained before a writ ean be served ontside
the jurisdiction, and see roles 290 and 291 for eases in which
an order s or s not required under the Manitoba Rules

See rule 323 a8 to delivery of a statement of defence, and
rile 502 as to requisites, See notes to role 181

The day of serviee is not ineluded in the computation

Rule 186

RULE 184 \CTION DEreNce, B GENERAL,  RULEs
AMENDING STATEMENT oF DEFENCE Fiiep Ix VAcATioN
Rerey Toerero
\dded by 7-8 Ed. VIL e. 12, s 15, No Ontario eounter

part
For the vaeations, see rule 397

Rule 625 provides for motions for leave to sien indement

i cases of elahms specially endorsed under rale 300 (d

RULE 185. Acmions—DeveNce, ETe. ~GENERAL RuUnes D
e May ee Faren ar ANy Tive BEFORE JUDGMENT
1913

14902 Rule 208 1905 Ontario Rule 175 part On
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RULE 186. - AcTioNs —DiveNce, Ere.—Soucitor Nor FiuiNe
LEFENCE PURsUANT 10 UNDERTAKING LIABLE TO ATTACH-
MENT
1902 Rule 209; 1905 Ontario Rule 174 1913 Ontario
sion drops this rul
See ride 267 dispensing with serviee where sueh an

mg Is given

As to attachment, see rule 700, and Cott

LR, 164

RULE 187 —ActioNns—Derexce, E(

DEFENCE oF LAND——DEFENCE WITHOUT LEAVE BY [PPERSON
NOT NAMED As DEFENDANT

Recovery or  LaND

1902 Rule 210; 1905 Ontario Rule 1s0; 1913 Ontario
For the effect of such a defenee, see rule 180
A tenant served with, or having notice of a statement of

im is to give notiee to his landlord. RSN 1913, eap. 109,

Joinder—rule 240
See notes to rules 302 and 341
This vule applies where the tenant is named as defend
nt: for cases in which he is not so named. see rule 188, See
to limiting defence rnle 193.and default judement.rule 613
tions for judzment, rule 633 confession of, mle 617

RULE 188. — AcrioNs DEFENCE, KT RECovERY oF LAND
DEFENCE #Y LEAVE BY PERSON NOT NAMED A% DEFENDANT
1902 Rule 211 1905 Ontario Rule 181; « 1013

ision. drops this rule

Ontario

Fhis rule would appear to be neeessary where the tenant

not named as defendant, in which case a motion is neeessary
leave to defend
fon

This rule seems also to apply where the
defending has expived. See rule 189 for the effeet of

s defenee

See as to hmiting defenee, rule 193

RULE 189. ActioNs —DireNcE, ETo

DErENcE By LANDLORD

REcovemry

1902 Rule 212; *1905 Ontario Rule 1 1912 Ontario
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Revision drops this rule This rule applies to cases

riles 18T and 188

RULE 190.  AcTioNs—DEFENCE, ETC.— RECOVERY ¢

PARTY =0 DEFEN

DEFENDANT

W LAND

AFTERWARDS TO BE NAMED As PPARTY

1902 Rule 213 1905 Ontario Rule 1825 1913 Ontario Rule

i, part

I'he Ontario Rules yequire notice of the appe

tered under the foregoing rules, By vale 524, the e
be delivered, and, therefore, a party not na
must serve his statment of defenee upon all parties

borequiring delivery ““between the parties.”’

RULE 191 ACTION DEFENCE, KT RECOVERY «
WiHERE  AcTION  BROUGHT BY SEVERAL PERSON

FENANTS, ETo

1902 Rule 214: no Ontario counterpart

RULE 192. - ActioNs—DEFENCE, ETC.——RECOVERY

PROCEEDINGS ON TRIAL IN S 1 ('AsE,

1902 Rule 215; no Ont ounterpart

RULE 193. - \cTioNs— | B, ETC.—LIMITING
LIMITED DEFENCE » (ASES
1902 Rule 216: 1905 Ontario Rule 184; 1

Rule 55, Seesrules 187 and 158, also rule 3062,

Delanlt judgment in such aetions, rule 613 and

RULE 194, Acrmioxs  DereENceE,  ErTe—LIMITING

LAMITED DEFENCE IN OTHER ('ASES

1902 Rule 217 1905 Ontario Rule 1765 1
Rule 50

The Ontario Rule adds a elause providing for

b clear days notiee to ascertain the amount du

Manitoba counterpart.  The Ontario Rule expre

a mort or for the recovery of i

aranee en
fence must
defendant

See rale

W LAND

< A= JoINT

oF  LAND—

DEFENCE

113 Ontario

notes
DEFENCE

13 Ontario

a relerene
here s
sslv excepts

md
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RULE 195. — AcTioNs PARTIES

PLAINTIFFS

(IENERALLY JOINDER OF

1902 Rule 215; 1905 Ontario Rule 155; 1913 Ontario
hh

\s to joinder of eauses of action, see rules 239 ¢t

24 S

As to third party proeedure, rule 223, and parties in Mas

s office, rule 40 and notes

In an action to set aside a chattel mortgage as fraudn
nt, the grantor must be joined. Kuntz Brewery
O \W.N. 237

\ Grant,

Fenants may be added as co-plaintifis with the owner in
action for an injunetion to restrain a nuisance, MeKenzie
Kayler, 1 W.L.R. 290, following

Broder v, Saillard, 2Ch

Creditors are not necessary parties to an action to  en
foree an agreement to pay ereditors, Gillies v

Commerieial
liank of Manitoba, 9 M.R. 165

The assignor of certain serip is properly joined
plaintiff with the assigneee in an aetion of replevin of
erip, Wright v. Battley, 24 C.L.T,, Oce. N, 278; (
Long, 26 S.C.R. 430 followed

Multifariousness, Dougan v, Mitehell, 9 MR, 477
See rules 220 (2), (4), as to consent of added parties be
required,

As to adding, striking out and substituting parties,

see
rule 220,

See rule 211 as to a representative party where the
arties are numerous. A corporator who uses the name of a
orporation as a plaintiff need not have the previous sanction

the company for so using it.  Colonial

~smith, 4 W.W.R. 295,

Assuranee (o, v

\s to the proper parties, Swanson v, MeArthur, 4 W.\W.R.

See generally Lamb v, North, 22 MR, 360,

\ Jjudgment ereditor, like any other subsequent incum-

raneer, has the right to bring an action to sell the equity of

demption held by his judgment debtor without making the

migagee a party, and  where a prior mortge

e holds by
title absolute in form he may he made a party ¢

endant with
it an offer to redeem.  Wallace v. Smart, 22 MR, 68
If a covenant be made to two jointly, either is entitled to

i the name of both upon indemnifying the other. Conley
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Wellband, 3 MR, 207, See also generally : Evans v, Jeffrey,

1 O 621, as to joinder ol separate tort feasors
Fixrra-ProviNeian CORPORATIONS

May sue, although not registered as required by RSM
1013, cap. 30, s 1050 the words of seetion 125 being *“maintan
anoaction provided they subsequently become registered and
way then continue and sueeced in the action.  Slater S
Cooove Burdette (A ta 260 W.LLR, 109, Blais v, Banke
Trust Corporation (Alta), 25 W.LR. 653 Smith v Wester:
Canada (Aha 17 W.L.R. 531

No title at time of issuing stbatement of elaim

Creed v, Creed (19130, 1 LR, 48

RULE 196. AcrTioNs —PPARTI GENERALLY —JOINDER OF D

FENDANT

1902 Rule 219 1905 Ontario Rule 1s6 1913 Ontark
Rule 67 part

Individual members of a company who have conspived to
induce the company to break a contract may bhe foined as e
fendants with the eompany in an action for damages for th
breach of contraet,  Gas Power Age v, Central Garage Co., 19 W
LR 100, 442, 1 WOWLR, 116 distingnishing Sl
nav, 1804, ACL 494, and Saddler v, G.W.RL, 1896 ALC, 450, See

also Compania v. Houlder (19107, 2 K15, 354

v. Han

A plaintiff may under this rule proceed in the same action
against the defendant for a bhreach of contract and against
other defendants for malicionsly and wrongfully procuring
and indueing the breach, there being sueh o unity in the matters

complained of as entitles the plaintiff to join all the defendants

\

Central Garage Co., 21 MR, 496 dis

Gias PPower
Smurthwaite v, Hannay (1894 AC) A and Saddler v, G
W.R Coo (1806 ALC450; as decided under English Order
RU

A ¢ 1 belore it was amended to make 1t the same as 195
avagraphs charging slander jointly against members of a
partnership and corporation will he ordered struek ont asq

barrassing—/formerly it would have been a misjoinder, Messervey
v. Stmpson, 1T W.W.R, 9190 See Frankenberg v Great Horse
less, ete., (o 1900 1 4‘)|‘. W
In an action to set aside a frandulent conveyanee or pref
erence, the grantor should not be joined mnless there is o declar
ation that the grantee holds as trustee for him, Gunn v, Vi
ratsky. 17 W.L.R. 54 and the grantor’s name was struck out
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fter he delivered a defenee, on his own applieation in Bank

f

Hamilton v, Winters, 16 W.L.R. 215,

Rule 239 as to joinder of eanses of action: and rule 329 as
i - J

o pleading them

See rule 203 as to joinder of defendant in cases of doubt

See rule 211 as to appointing a representative party where

parties are numerous,

I'bis rale and 197 and 239 anthorize the severanee and dis
Imition of the damages according to the respeetive labilities

the defendant, Stewart v, Teskee, 15 W.L.R. 604, 20 MR

\ statement that two defendants in collusion with  the
s defamed the plaintiff is insutficient to set up a conspiraey
fame, Alexander v, Simpson, 1 W, W.R, 932

‘i owner of land may bring an action to recover posses

although he has previously given a lease of it to a thivd
Penner v, Winkler, 15 M.R. 528

\ person should not be made a defendant for discovery

unless he was an agent, and even in such cases quaer
of Tamilton v, Winters, 16 W.L.R. 218
Fhis rule (1961 does not permit a plaintilf to proceed in
action awainst two separate ISUranese companies upon sep
policies, although they cover the same goods destroved
he same fire, Levi v, Phoenix, 17 M.R. 61, 6 W.L.R. 17
\ plaintiit who had commenced such an action was v
e o eleet within 5 days which company she would proceed
nst in the action and to discontinue as against the other
i v. Phoenix. 17 M.R. 61
MurmiragiovsNess,  First National Bank v. Avitt, 26 W
.37, 425, 5 W.W.R. 663, 842. Now got rid of under rule

o and not by demurrer

RULE 197 ACTIONS — PARTIES— GENERALLY —CASE 0F DEFEN-

VANT NOT INTERESTED IN ALL THE RELIEF PRAYED

1902 Rule 220; 1905 Ontario Rule 187: 1913 Ontario
ile 68

Nee the notes to the preeceding rales and Holmested & Lang

p. 330 See rule 203 as to joinder in case of doubt. The
‘ntario revision of 1913 drops the following five rules, it ap
rently being considered that the foregoing rules cover all
ich cases

MuurirariovsNess,  Formerly attacked by demurrer, now
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ot vid of by this rule.  First National Bank v. Avitt, 26 W.L
07425, 5 W.W.R. 663, reviewing Ward v, Short, 1 MR
p2s: Haffield v. Nngent, b MR, 547 Martel v. Miteheli, 16
MR, 206, 3 W.LR. 144 Andrews v, Forsyth, 7 OLLR. 188,

\lexander v Simpson

Maw v. Massey Harris, 14 MR, 2
ALR. 424, and other cases. and distimgnishing iee v, Gallagl

15 M. 677, and Gas Power Age v, Central Garage, 21 MR

190

RULE 198, ActioNs —PARTIES—GENERALLY - JOINDER OF ALl

Parties LissLe oN ONE CONTRACT

1902 Rule 221: 1905 Ontario Rule 188

See notes to rale 197, and see rule 208

RULE 199 ACTIONS — PARTIES (GENERALLY JOINDER OF
MORTGAGOR AND SURETY
1902 Rule 222 1905 Ontario Rule 189

See notes to rule 197

RULE 200. - AcTioNs — - PARTIES — GENERALLY I'rior  Mort

GAGEE NoT 1o pE JoiNep EXcErT UNpeEr  SPECIAL (CIRCUM

STANCES

1902 Rule 223, There is no such Ontario Rule now, this
practice heing considered to be too well settled

Nee notes to rule 197

RULE 201. - ACTIONS — PARTIES—GENERALLY — DIRECTION THAT
Parties INTERESTED IN EQUITY 0F REDEMPTION BE ADDED IN
MASTER 'S OFPICH
1902 Rule 224: 1905 Ontario Rule 190 (1); 1913 On

tario Rule 490
See notes to rule 197

\s to adding parties in the Master’s office see rule 40
and notes applying only to mesne encumbrancers and exeeu
tion ereditors.  This rule does not apply to such parties but
to persons interested in the ultimate equity of redemption, ie
the mortgagor or any one in his shoes (Holmested 333), whoe
as i general rale should be made original defendants, ibid
rules 40215 and this rule 201 are the exeeptions to the general

rule that after judgment at the trial parties cannot be added

RUI
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RULE 202. ~AcTioNs— PARTIES —GENERALLY
PORATIONS NoT 1o BE MADE PARTIES FOR IIsCovERY ONLY
1902 Rule 227 1905 Ontario Rule 191

See notes to rule 197

OFFICERS oF (o

As 1o discovery by corporations, see rules 398, 425

Formerly a distinetion was sought to be drawn between

ofticer™ and “*servant,”” but it failed

RULE 203. — ACTIONS —PARTIES —CENERALLY

ERAL DEFENDANTS IN (CAsE oF Dorsl

JOINDER OF SE

1902 Rule 226: 1905 Ontario Ruole 192 1913 Ontario
e (67) part
See notes to rule 196
I'is ruie does not permit the  recovery  of  judgment
ainst two or more parties separately hable, Holmested &
mgton, pp. 346, 337
RULE 204.  AcTIONS— PARTIES —GENERALLY
CUTORS AND ADMINISTRATORS As PARTIE:
1902 Rule 2
ile 74
See Cass v, MeCuteheon, 15 MR, 667069 1 W.L.R. 435
also Mlan v, Manitoba v, NW. Ry., 12 M.R, 57
Holmested & Langton, p. 337

I'vusTies, EXF

1905 Ontario Rule 1955 1913 Ontario

. et seq.

The new Ontario Rule 74 (2), permits sueh representa

m-an aetion (o enforee a security by foreclosure or other
se following English Rule 130, Quaere, whether the Mani-
ba Rule permits this?

The personal representatives of a deceased settlor  are
cessary parties to an action by his widow to set aside a deed
settlement exeented by a settlor and his wife conveying
operty to trustees, Fonseea v, Jones, 21 M K. 168

In an aetion against G, the heir of B, an intestate, who in
v lifetime was entitled to a distributive sharve of the estate
7 deceased, which estate had not been administered by Z°S
ministatrix, to have G's interest in the lands sold under a
astered judgment, it appearing that letters of administration
I3's estate had not been taken out. Held, that an adminis
itor of the estate of B was a necessary party to any proceed
N ||nv1'|'l

s her estate or the defendant’s interest in it
Re Shepherd (18890, 43 Chy: D. 131, followed. MeDougall
Gagnon, 16 MR, 232
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RULE 205.  AcTioNs— PARTIES - GENERALLY — APPOINTING REP-
RESENTATIVE OF DECEASED PERSON
1902 Rule 225: 1905 Ontario Rule 194; 1013 Ontario

fvule Yo

Rules 215, 219, and 220 further elaborate the pro
visions to allow aetions to he carried on without the joinder
of persons who would ordinarily require to be added parties

See Holmested & Langton, p. 541

e Ontario Rule has not the words in brackets, but s
otherwise shmilar

\ person canmot be appointed under this role without his

Wales Co. v. Palmer, 25 Beav. 605

consent, Prinee o

See the notes to rule 206 and following

RULE 206.  \cTioNs  PARTIES— GENERALLY — APPOINTING  AD

MINISTRATOR T REPRESENT ESTATE INTERESTED IN ACTION

ased person, o letters

Where probate of the will of a d

of administration to his estate, have not been granted by i
Surrogite Court, (or the exeentor or administrator is dead or
incapable of representing the estate and the representation

of such estate is required in any aetion or proceeding in the
ourt, the conrt may appoint one of the otlicial adminisirators
to represent the estate, and the said official administrator shall

thereupon have the vights, anthority and responsibility of an

adiministraton

woadministrator pendente lite (as the case may
be appointed by the Surrogate Court

20 Where an administrator is appointed under this rale
the same fees shall be payable as would be payable to  the
Crown, or to the judge of the Surrogate Court, under any Aet
then e foree, upon the grant of administration of an estate
of the same value made by the Surrogate Court

! Where administration is granted by the court under

this rule, the rvegistvar shall forthwith transmit by mail 1o

the surrvogate elerk a certified copy of the grant; aund in case

the grant is with will annexed, he shall, at the same time, also

transmit to the said elerk a certified copy of the will; and the
surrogate clerk shall make similar entries in respeet of the doe
ments so transmitted as he makes in respeet of  particulars
furnished to him under *“The Surrogate Court Aet.”” RSM
¢ 40, r, 229,

1902 Rule 229; 1905 Ontario Rule 195

1913 revi-
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sion omits this rule. See notes to rule 205. The following
seem to he the essential differences between this rule and 205:

1. Rule 205 only applies where the deceased was interest-
ol in his lifetime in the matter in question and not where the
administration of the estate of the deceased is the subjeet of
the action, Holmested, p. 341, Rule 206 would seem to apply
i either case

2. Rule 205 only applies to cases where there is no personal
representative,  Rule 206 to where probate or administration
las not been granted.
. Rule 205 provides for a represcntation with the powers
ol a general administrator, rule 206 semble gives only the powers
[ an admimstrator ad litem

In Manitoha the official administrator is appointed under
the Surrogate Court Aet, R.S.M. 1913, eap. 47, 8. 75, by the
Lient.-Governor, in Council for each judicial or surrogate dis-
triet of the Provinee, There is no sueh officer in Ontario. A
person cannot be appointed under this rule without his con
sent, Prinee of Wales (fo. v. Palmer, 25 Beav. 605, The On-
tario Rule had not the words in brackets and it provided for
the appointment of an administrator ad litem.

RULE 207. - AcmioNs—PARTIiES — (GENERALLY — PARTIES TO AD-
COUNT AGAINST EXECUTOR DE SON TORT —APPOINTMENT OF
RECEIVER.

Where no order for general administration is asked or re-
wired, or where it is shown that an executor de son tort has
fuken possession of the bulk of the personal assets belonging
to the estate of a deceased person, such executor de son tort
nay, on the application of any one interested in the estate of
the deceased, and without the appointment of any other per-
wonal representative of the estate, be required to acconnt for
ny assets of the estate which have come to his hands; and
here a proper case is made for the appointment by the court
of a receiver of the estate of a deceased person who has no

legally appointed] personal representative, the estate may be

dministered under the direetion of the eourt, without the ap

pointment of any person other than the reeeiver to represent
the estate. RSM. e. 40, r. 230

1902 Rule 230; 1905 Ontario Rule 196: 1913 revision
drops this rule,
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The Ontario Rule 196 had not the words o hrockets  See
seetion 26 (o) of the Aet under which receivers are appointed

and notes thereto

RULE 208. - ACTIONS—PARTIES GENERALLY —DPARTIES 10 Ab-

MINISTRATION PROCEEDING

In any cause or matter for the administration of the es
fate of a deceased person, no party other than the exeeutor or
administrator shall, unless by leave, be entitled  to  appear
either in court or in chambers or in a master’s oflice, on the
claim of any person (not a party to the cause) against the es
tate of the deceased in respeet of any debt or liability. The
court, judge or master, as the case may be, may - direet any
other party to the cause to appear, either in addition to or in
the place of the exeeutor or administrator, upon such terms as
to costs or otherwise as he shall think fit. R.S.)M. e, 40, v, 251

1902 Rule 251; 1905 Ontario Rule 204: 1913 Ontario
Rule 88

The logical position for this rule would seem to be as in
Ontario after rule 218

A mere order for leave to appear does not earry costs of
appearing.  These must be specifically given. Day v. Beattie,
21 Chy: Div. 830

The Ontario Rule has not the words in brackets, The zen
eral rule is that only the exeentor or administrator should ap
pear to oppose a contested elaim on an administration aection
Smith v, Watts, 52 L. Chy. 209

RULE .209.  AcTiONs— PARTIES —GENERALLY— INFANTS As AR
ITES
1902 Rule 231; 1905 Ontarvio Rule 197; 1913 Onfario
Rule 91.
FFor the rules governing serviee upon infants,  see  rules

For the eonsent of a person to be added or substituted as

a next friend, see vule 220 (3)-—it must be in writing and filed
ibid. Quaere whether this rule applies to the case of a person
made an original plaintifft as next friend of an infant See
1905 Ontario Rule 195 vequiring a written anthority te the
solicitor to be filed before his name is used. There is no Mani-
toba counterpart. bnt Manitoba Rule 220 (3) has an Ontario
connterpart in rale 134
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An amendment at trial was allowed adding a next friend,
Durie v. Toronto Ry., 5 O.W.N. 829, For effect of naming no
next friend, see Flight v, Boland, 4 Russ. 2958

See Becher v, MeDonald, 5 M.R. 223, where an  infant
plaintiff in the county court filing judgment in the Queen’s

Beneh was not allowed to examine the defendant as a judg-
ment debtor without a guardian or next friend

An infant elaimant in an interpleader must have a next
iriend. Grant v. MeKay, 10 M.R- 243, an application for a stay
pending the appointment of a next friend not refused on the
cround of delay because only made after the infant plaintiff's
mstceessful appeal to the Full Court from the mterpleader
order in the above case, ibid

Cosrs.  An infant cannot sue in forma pauperis by next
friend unless it is shown that he cannot procure as next friend
a person who is willing to assume responsibility for costs and
undess the proposed next friend is a pauper.  Re Sturgeon, 20
MLR. 284, 16 W.L.R. 415.

The court will not appoint the official gunardian of infants
to bring an aetion as next friend of a pauper infant without
his consent to assume the ordinary responsibility attaching to
that position, ibid.

See Carscaden v, Philion. 9 M.R. 135, as to property
(nalification of a next friend; and re Sturgeon supra,

See Holmested & Langton, pp. 347 et seq.

RULE 210. - AcTioNs PARTIES —GENERALLY — MARRIED WOMEN

AS PARTIES,

1902 Rule 232; 1905 Ontario Rule 199. The 1913 re-
vision omits this rule. The Ontario Rule 199 allowed a mar-
iedd woman to sue for alimony and in cases provided for hy
the Married Women's Property Aet, otherwise requiring her
to sue by a next friend.

See Holmested & Langton, pp. 350 et seq.

For the former practice in Manitoba see Ontario Bank v,
Smith, 6 M.R. 600; Carseaden v. Philion, 9 M.R. 135, In
the former case a next friend was held necessary upon the ap
plication for a commission by a married woman defendant, the
latter merely laid down rules as to the property qualification
f o next friend.  Quaere whether under this role these cases
are applicable?

See rule 220 (3) and notes to rule 209.
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See generally MeLellan v, Mun. of Assiniboia, 5 M.R. 209,
where partienlars of the residence, ete, of the hushand of a
marricd woman plaintiff were ordered

RULE 211, ACTIONS —PARTIES —GENERALLY — REPRESENTATIVE

PARTY WHERE PARTIES NUMEROUS,

1902 Rule 233:; 1905 Ontario Rule 200 1913 Ontario
Rule 75,

See notes to rules 195 and 196

The court must authorize a defendant to represent a class
that is, by order.

To “the Creditors™ Bill to set aside a conveyance to a
trustee for other ereditors the cestuis qui trustent are not nee
essarily parties defendant, Leacock v. Chambers, 3 M.R. 645,

MENTS AcT. As to necessary parties to an action
on behall of creditors or by one ereditor, see Gunn v. Vine-
gratsky, 20 M.R. 311; BEmpire Sash & Door v. Maranda, 21
M.R. 605

See Cotter v. Osborne, 10 W.L.R. 354, as to effeet of this

rule

RULE .212. - ACTIONS— PARTIES — GENERALLY - APPOINTMENT OF
REPRESENTATIVES OF  HEIRS-AT-LAW, NEXT orF KIN or A
('LARS,

1902 Rule 234; 1905 Ontario Rule 201: 1913 Ontavio

Rule 76
The Ontario Rule applies also to the right of an unborn

person, Under this rule as under the Enghsh Rule there is no

power in the court to order representation of unborn children

RULE 213. - ACTIONS — PARTIES-— (FENERALLY PARTNERS MAy
SUE OR DEFEND IN FIkRM NAME,

1902 Rule 2535,
Rule 100

1905 Ontario Rule 222: 1913 Ontario

The Ontario Rule in terms applies to persons  whether
biritish subjects or not. or whether residing within or withont
Ontario and (carrying on business within Ontario). The part
without the brackets seems merely to declare the law and prae
tice: Holmested 412 and the Manitoba Rule should be read as if
it had the same elanse mutatis mutandis.  The elause in brack-
ets should also, it would seem, be in the Manitoba Rule, as the
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court can only give effeet to the rule as if it were, unless act-

ing withir the line of cases set out in Foote Private Internation-
al Law at pp. 180 et seq.

Discrosvre of the names of plaintiffs-partners suing in
the name of the firm.  Rule 181 and notes.

Under this rule 213 the court may order such disclosure
of the names of either plaintiff or defendant partuners.

SERVICE.  In case of a dissolved partnership this rule pro
vides for serviee

In other cases see rules 283 and 254,

As to exeeution against partners, rule 688 and notes

RULE .214.  ACTIONS — PARTIES —(GENERALLY —PERSONS TRADING

IN FIkM NAME MAay BE SUED,

1902 Rule 236; 1905 Ontario Rule 231 part; 1913 Ontario
Rule 108 part,

May such a person sue in his firm name?  Apparently not
Holmested & Langton, p. 427,

See rule 282 as to a lunatie defendant.

See the notes to rule 213, This rule apparently does not
apply to a person not a British subject residing out of the
jurisdietion but carrying on business within the jurisdietion,
Holmested, 427,

RULE 215.— AcTIONS —PARTIES —GENERALLY —C'oUrRT MAay PRO
CEED THovGn SoMe or THE PARTIES INTERESTED ARE NoT
BEFORE 17T,

1902 Rule 237; 1905 Ontario Rule 202, The 1913 revision
drops this rule. The Ontario Rule (202) used the word ‘“‘in
srment T instead of the words “‘settlement, will or other in-
strinment

RULE 216.  ACTIONS — PARTIES — GGENERALLY C'ases WHERE
Oxg or A Crass May Sve Witnovr JOINING OTHERS,

1902 Rule 23%:; 1905 Ontario Rule 203: 1913 Ontario
ides 79 to 86, both inelusive,

The Ontario Rule reads ““an objection for want of parties
Sl not e in any of the following (i.e. above) eases’ and is
not confined to a defendant.

Assignments of ehoses in action—see the Aet, section 26

et seq.
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RULE 217.  AcTIONS — PARTIES-— GENERALLY — N ABOVE CASk

Covrr May REQUIKE PERSONS TO BE JOINED,

1902 Rule 239; 1905 Ontario Rule 203 (2); 1913 Ontario
Rule 86,

The above eases. I'nose in rule 216,

The new Ontario iule contains a provision for placing tne
plainuff on the record on the same footing, ete, as in rule 217,

Plaintifi ™ is apparvently a misprint for *“defendant.””

RULE 218, - ACTIONS — PARTIES —GENERALLY - PERSONS  NECES-
SARY PARTIES, EXCEPT ror RUnk 216, To BE SERVED WITH

Cory oF JUDGMENT

1902 Rule 2405 1905 Ontario Rule 203 (3): 1913 Ontarie
Rule N7,

See notes to rule 201 and 208, The Ontario Rules reguire
pliice copies of the judzment. These are now abolished in Man
moba Rule 375, As to service, see rule 292

Rule 208 should logically follow here

The motion to vary is subjeet to rules 391, 442 and 452

RULE 219.  ACTIONS — PARTIES—GENERALLY —['PON OBJECTION
ar HTEARING For WANT oF PARTIES, JUDGMENT MAY BE
(GIVEN SAVING RIGHTS OF ABSENTEES,

1902 Rule 241; 1905 Ontario Rule 205; 1913 Ontario

Rule 50,

The Ontario Rule provides for saving the rights of “‘all
persons not parties,”’

RULE 220. - ACTIONS — PARTIES— (GENERALLY - MISJOINDER ADD-

ING, STRIKING OUT AND SUBSTITUTING PARTIES

1902 Rule 242; 1905 Ontario Rule 206; 1913 Ontarie
Rule 1534 part

As to adding parties in the Master’s office, see rule 40 and
Leggo v, Thibeandeau, 7 M.R. 38,

See notes to rules 201, 208 and 218

As to adding parties on transmission of interest pendente
lite, see rule H42

CoNsENT IN WriTING,  The consent reguired by ss.  (3)
wust he signed by the party to be added himself, Watt v. Popple
16 MR, 345, 4 W.L.R. 519, No agent, no matter what his au-
thority, can consent, ibid
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No such consent is required for the addition in a prope

sooof a person as a party defendant, ibid

The Ontario Rule 99 (195 of 19050 also vequires the
to the solicitor 1o be filed, - See rale 209 and note
\oany stage of the proceedings
vinendment adding parties allowed after action set down
rial, Shiels v Adamson, 14 MR 703
Vinendments refused, Merchants Banl Good, 6 MR, 543

Next Irviend See notes to rale 209

No action shall be defealed,

As to power of court where joinder refused,Lamb v, Lashy,

W.W.R, 1139, and cases there noted,where it was held that the
urt might dispose of the matter as far as the rights of those

vefore it were affeeted, Broom v. Toronto, 3 O.W.N, 12586

Amendment on praecip
An amendment under rule 348 (327 adding defendants
was upheld in First National Bank v. Avitt, 5 W.W.R. 663,
hut the action was held multifarions as amended and the plain
Ui put to his election. See Holmested & Langton, p. 512, and
netes 1o rale 300, Former Ontario Practice (sub. tit Chancery
'vaetice ), and to Manitoba Rule 348, sed vide rule 221 reqair

g application on motion

Nervice on added defendant

Governed by rale 222 A defenee is to be filed within 16
days, rule 182, or as the case may be (rules 183, 184, 185
inless otherwise ordered nnder this rule

\ defendant can be added against the wish of the plain
BT only i a very plain case, Imperial Paper Mills v. MacDon
Ao T OWLR, 4725 National Trust v, Trusts & Guarantee, 33 0,
W.NL 104,

RULE 221 ACTIONS— PPARTI GeNervtey—How axp WHEN
Avrrication May se MADE
1902 Rule 243; 1905 Ontario Rule 206, see. 5: 1913 On
tario Rule 134 part
Persons partly joined under rule 195 are properly added

under rule 221, Liddiard v. Toronto Ry.. 5 O LR 371
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RULE 222 ACTIONS — PARTIES — GENERALLY — AMENDING
STATEMENT oF Ciarye Whkre DEFENDANT ADDED orR SUB

STITUTED

1902 Rule 244 1905 Ontario Rule 207 and 205 1913

Ontario Rule 135
Ihe Ontario Rules arve similar in effect,  Delivery of the
amended statement of elaim
See for time, for amending and delivering, rules 353 and

356, us to manner of amending, rale 354 time for filing, see

ritle 220 (notes

RULE 223. - Acmions—Pawrn T Pagry  ProcEDURE

ORDER ¥t DETERMINATION OF QUESTION 0F CONTRIBUTION

ok INpEMNITY BETWEEN PARTIE N OTHER

Where (ar a defendant is, or elaims to be, entitled to eon
tribution or indemmity, or any other remedy or relief.  over
against any other person, not a party to the action, or where

booit appears to the court or a judee that a question in the
action should be determined, not only as between the plaintiff
and defendant (or defendants), but as between (the defendants
or hetween o the plaintifi (or defendant (or defendants) and

any other person, or between any (d) of them, the eourt or a

Judge may. on notiee being given to sueh (¢ other) person
and all parties to the action, wmake such order as may be prope
for having the question so determined. 10 Ed. 7. e 17, 8 2
245

1902 Rule 245: 1905 Ontario Rule 200.2 1913 On
tario Rule 165, 170

his rule and the following rules, to 232 inelusive,  are

for the purpose ol earrying out the provisions ol seetion 25
I oof the Aet I'hey  appear for  the first thne in the n
vision of 1913 under their proper heading, Third Party Pro-
cedure. These rules were added to by eap. 17 of 10 Ed. VII,
but the revision of 1913 has completely altered the form and
position of the rules in an attempt to simplify their interpre
tation. The 1905 Ontavio Rules were 200 to 216 melusive, now

]

165 to 171, These rules arve mueh simpler than the M

Rules, althoneh giving plenary relief, and provide for a third
party notice so called to be issued (formerly by leave of the
or a judee obtained ex parte—now dispensed with:  in

e manner as a wreit of summoens.  The notiee calls upon




THIRD PARTY PROCEDURE
hird party to enter an appearance within t
ter servic The changes to the Maunitoba and Ontario

< render a comparison less confusing than formerly, bat

application 1o the Ontario Rules and eases is still apt to
hseure the wind of the praetitioner the difffenltios set

tin Danicls v. Diekson (19071, 17 M.R. 35 165

fovmer Mamtoba Rule 245 had not

A (it had the words “from any other cause,”” At (d) the
ovds or either™ and at (e for the word “other™ the words
st mentioned. ™’

The

I'he words “"not a ty to the action™ re led in
1913 revision and are taken from  the Ontario Rule (165
robably the effeet is not ehangea t | 1 from the
o note, which is unchanged, that the framers of the former
ride intended 1t to apply to matters arising between  parties
and strangers to the aetion, but yet arising out of  the main
catse of the action.  OF course, strietly, the side notes may not
b Tooked at to aid in the interpretation.  The new words seem,
lowever, only to apply to the first elass of cases mentioned be
wo The rule wonld, it is suggested, read better if the word
from™ were added after the word “‘indemnity ™ in the see
d Tin

Rule 223 divides into two parts

1. The first part deais with claims for eontribution or
ity or other remedy or relief over against the thivd part

a party lo the aclion, and is given elfeet to by rul 224,
choallows the defendant without leave to serve his noties
the thivd party and the original parties to the action (rale
o2y, with statement of claim attached, ile a eopy of the

otiee with the proper officer (ie. in the office in which the

weedings were commeneed, rule 1780 and await the result

third party wust file his defence aceording to rale 225
o7

riles 226 and 227

2. The second part of this rale 223 deals with cases wher
1ppears to the court or a judge (the words ““from any other
s now being struek out of the rule that o gquestion in
ietion should be determined, not only between the plain
md defendant or defendants (which eases are governed
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by rule 3090, bt no counterelaim e¢an be set up which does not
claim relief from a plaintiff ) but as between semble,
(a) the defendants
b the plaintiff and the third party
¢) the defendant or defendants and the third party
(d) or any of them
Under this part an application must be wade apon noties
to all parties and proposed parties to enable such question to
be determined,  The court or judge apparently makes the or-
der referved fo in rule 225, and the filing of a defence is govern
ed by rule 229 and the effeet of not filing a defenee stated
while rule 230 provides for the entey of judgment by the or
iginal defendant  against the defaulting third party  even
though the original defendant has allowed judgment to go
against him by default,  Rule 231 provides for entry of judg-
ment by a judge at or after trial in case of default, The On
fario Rules have no counterpart for the practice under heading
2, except as in rule 270 in elaims between co-defendants
Dieerions,  If a defence is filed by a party added under
the practice set out in subhead 1. the party giving the notice
must move for direetions under rule 232 q.v
Deray. A plaintiff must not be delayed, rule 233
SUBSEQUENT PROCEEDINGS Rule 233 (2)
The form given in the Aet (5) is similar to the Ontario
form. See Holmested & Langton, forms 478 The Ontario

rules 166, 167 and 168 provide for appearance and do the same

work as rules 224, and rules 225 to 231 in so far as the practice

18 the same

DISCOVERY See  rule 426 permitting  discovery,
and Bates v. Burehell (1884), W.N, 108

Generally for a resume of the practice, see  Daniels v
Dickson, 17 M.R. 35, where it was held that in an action by the
endorsee of a promissory note against the maker the defend-
ant is not entitled to serve a notice on the pavee under either
branch of this rule when the defenee relied on  is that  the
payee was cuilty of fraud in obtaining the note and that the
plaintiff is not a holder in due eonrse

Conrrisrrion,  These rules do not o nd a case I
which the defendant’s elaim against the third party is founded
on tort.  Western Canada Flonr Mills Co. v. C.P.R., 20 MR
12216 W.L.R. 420,

to what is not, Johnston v. Wild, 44
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). 146. None between joint tort-feasors, Merryweather
Nixon, 8 Term 186, But Palmer v. Wick (1894), A.C. 318,
cets 1o confine to wilful tort.  See the statutory exceptions
1 ovarions company Acts making direetors hable for false pro
ctuses, and Furness v. Pickering (19050 2 Chy- 224

INDEMNITY, - There must be a contract express or implied

<peller v, Bristol, 13 QUB.D. 96, This case was decided under

clish Rules which do not eontain the words “‘any other

over against,””  There might be a different decision in
Vanitoba,  The test seems to be, ask ““Is the defendant's elaim
on the third party dependent upon the validity of the plaintiff's
claim against the defendant?”"  If the answer is “*Yes."" then
the proper procedure is by notice under these rules (subject

See London v. Glouecester, 13 O.L.R. 34
The ““very damages’™ must be recovered from the third

to notes to rule 2

party as the defendant would be liable to pay the plaintiff,
\lahony v. Canada Foundry, 12 O.1L.R. 514. Payne v. Collin,
17 P.R. 39, deeided under the old rule, Confederation Life v
Labatt (1898), 18 P.R. 266 under the new

RULE 224, AcTIONS — PARTIES — THIRD PARTY PROCEDURE
NOTICE 1o SUCH PERSONS —F1LING AND SERVICE oF - ('oN
TENTS OF NOTICE—ForM OF

Where a defendant is, or claims to be, entitled to contri
hution or indemnity, or other remedy or relief, over against
person not a party to the action, he may serve a notiee
that effect
!} A copy of such notice shall be filed with the proper
. and served on such person and on all other parties to
the action, (acecompanied, in the case of such person, with a
py ool the statement of elaim), according to the rules relating
the serviee of statements of elaim
i The notiee shall state the nature and grounds of  the
claim, and shall, unless otherwise ordered by the court or a
udge, be served within the time limited for delivering his
atement of defence
b Sueh notice may be in the form or to the effect of the
form No. 5 in the schedule to these rules, with such variations
cirenmstances may require, 10 Ed- VII, ¢. 17, s 2 (246
1902 Rule 246; 1905 Ontario Rule 209; 1913 Ontario
Huale 165
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See notes 1o rule 223

This rule is now in its logieal place instead of after rul
225 as formerly

I'his rule applies to an original defendant and one
comterelaim, Lo, a plaintift, Levi v. Anglo-Continental (1902
aJ LS8 I £

Service out of the jurisdietion, MeChane v, Giles (1902, 1

by

Chy, 257

RULE 225. Acrions - Pagries — Tiigp Pagry PROCEDURI

DEFENCE BY PERSONS SERVED with Norick UNpeg Ruve 224

CONSEQUENCES OF FATLURE To ENTER DEFENCE—LEAVE TO

DEFEND APTER PRESCRIBED "TIME

1902 Rule 24%: 1905 Ontario Rule 210; 1913 Ontario
Rule 166

See notes to role 223

\s to motion to strike out a notice, see Windsor v, Higl
land, 17 P.R. 130, See rule 451, As to what questions ma;
be determined on sueh a smnmary motion, see Swale v. C.PR

25 OLR. 492 Pollington v. Cheesman, 4 O.W.N. 410: Pet

tigrew v. G.T.R,, 22 O.LL.R. 23

RULE 226. Acrions PArTIES — THIRD PARTY PROCEDURE

ENTRY OF JUDGMENT AGAINST PERsON IN DEFAULT AND
IN FAvor oF PERSON (GIVING NOTICE
1902 Rule 245\ 1905 Ontario Rule 211; 1913 Ontario

Rule 167

Rule 223, This rule was added to 1902 rules hy 10 Ed
VI, cap. 17, 8. 2
RULE 227.. Acmiox PPARTIE Tk Parry Procep

ENTRY OF JUDGMENT AGAINST PERSONS IN DEFAULT BY

Orbpeg oF Jupae Mape AT og AFTER TRIAL

1902 Rule 245B; 1905 Ontario Rule 212: 1913 Onfario
Rule 168, See notes to rule 223, This rule was added to 1902

rules by 10 Ed, VII, e, 17, 8. 2

RULE 228. Acrions — Parrn Toign Pagry Procepui
Covrr May Diecr NoTice 1o ge GIVEN
1902 Rule 247 1905 Ontario Ruld
Rule 165

See notes to rule 223

1913

209 Ontario

RLl

Rl
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RULE 229..  ACTIONS PARTIES Tiwnp Parry PROCEDURE
IEFENDANT SERVED Wit NoTICE 10 K DEFENCE 1O
NOTICE: Ix DEFACLT HE SHaLL s DEEMED To ApMrr Ly

Yy LEAVE To DEFEND, THovai Nor Doxg N Tiv

1902 Rule 247A: no Ontario counterpart.  See rile 223
nd notes.  Added by 10 Ed. V1L e 17, 8. 2

RULE 230. - AcTIONS — PARTIES ikp PARTY  PROCEDURE
ENTRY OF JUDGMENT AGAINST PARTY IN DEFAULT UNDER
Rune 229,

1902 Rule 247B: no similar Ontario Rule. See notes to

le 223, Added by 10 Ed. V11, ¢. 17, 2

RULE 231. - AcrioN PARTIES I'tigp PArTY  PROCEDURE
ENTRY OF JUDGMENT AGAINST PARTY IN DEFAULT BY ORDER
OF JUDGE AT OR AFTER TRIAL

1902 Rule 247 (¢); no Ontario rule. See notes to 223
\dded 10 Ed. V11, e. 17, 8. 2

RULE 232, ACTIONS — PARTIES — THIRD PARTY PROCEDURL
IIRECTIONS A% TO MODE OF DETERMINING QUESTIONS— ({EN-
FRAL DIRECTIONS AND A8 TO (COSTS,

1902 Rule 249; 1905 Ontario Rule 213; 1913 Outario

ule 169
\ third party applied in Piller v. Roberts, 21 Ch. D. 1958
the defendant and plaintiff settle their action the defendant
cannot proceed against the third party in the same action. The
rd party may have it dismissed with costs to he paid by the

defendant.  Wheeler v, Cornwall, 4 O.L.R. 120; Russell v

Fddy, 5 O.L.R. 379

RULE 233. - ACTIONS — PARTIES — THIRD PARTY PROCEDURE
PLAINTIFF NOT TO BE PREJUDICED OR UUNNECESSARILY DE-
VED—WHAT RULES (GGOVERN SUBSEQUENT PROCEEDINGS.
1902 Rule 250; 1905 Ontario Rule 216; 1913 Ontario
tule 171

I'he expression subsequent proecedings in ss. 2 vefers 1o the

jroceedings directed by the court or judge when making an
order for directions under rale 232 (2), Warren v. Pettingill
19147, 25 MLR. 747. For a case where an order would he re-
fused on the ground of delay. see Daniels v. Diekson, 17 M R.
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RULE 234. ActioNs — PARTIES — COMMITTEES, (IUARDIANS, OR

NEXT FRIENDS INSANE PERSONS AS PARTIES,

1902 Rule 252 1905 Ontario Rule 217; 1912 Ontario
Rules 94 and 97

e Aet applying to lunaties is RSN 1015 cap. 120, See
the preamble as to jurisdietion and seetion 3, IF “not so

found,” the rule applies.  If “so found.”” must sue by his

committee who is a private person, or the Inspector of Publie

Iustitutions (see. 18), or the Official Administrator of  the
wheral distriet in which the lunatic resides or has property,
may be appomnted,  (Sce, 17). Serviee on a lunatie.  See rule
282 as 1o serviee under this rule, otherwise see the Lunaey Aet
\s to petitions in lunacy. see the Lunacy Aet supra and rule

2. The proper practice for any person desiring to defend
for a lunatie who has no eommittee would seem to he to move
before the Referee in chambers to be appointed  guardian
Holmested & Langton, p. 407, but the official guardian is us
wally appointed (rule 234(a See also rule 238, 1f no de-
fenee is filed, the plaintiff cannot enter defanlt judgment but
must proceed under rule 235, As to next friends, see rule 220

and notes—the consent of the next friend must be filed.

RULE 235.  ACTIONS — PARTIES —  COMMITTEES, ((UARDIANS, OR
NEXT FRIENDS-—APPOINTMENT OF GUARDIAN TO ik De-

FENCE FOoR PERSON oF I'NsoUND MiIND

1902 Rule 253; 1905 Ontario Rule 218:; 1913 Ontario
Rule 95, See notes to preceding rule

Six elear days.  Holidays are computed in the six days,
rile 535, Nee rule 358

OrrICIAL GUAkrDIAN appointed under section 72 of the Act
See that section for his duties.

An infant plaintiff upon having a transeript of a judg

ent obtained in the connty court, filed in the King's Beneh,

cannot examine the defendant as a judgment debtor unless a
cuardian is appointed.  Beeher v. MaeDonald, 5 MR, 223

Unless the official gunardian eonsents to assume the ordin-
ary responsibility attaching to the position, a pauper infant
cannot have him appointed to bring an action. Re Sturgeon.
20 M.R. 284, The provisions of sub-section 2 must be strietly
observed, otherwise the appointment is void.  Warnoek v. Prieur,
12 P.R. 264
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RULE 236.  AcTioNs—]"AkTi COMMITTEES, (iUARDIANS, OR
NEXT FRIENDS— APPOINTMENT OF GUARDIANS AD LATEM TO
INFANTS b1 AL, MADE PARTIES AFTER JUDGMENT
1902 Rule 254; 1905 Ontario Rule 219 1913 Outario
Rule Y6
The word “office’ in this rule should be struck ont, as
aftice copies are dispensed with by rule 375, True copies are
now required (ibid) in ecases within rules 201, 218, 40, and
otes to rule 218, For the mode of serviee see rule 237 1f
several infants, semble only one copy need be served.  See rule
8 (2 As to appointment of guardians ad litew to infants
before judgment, see rules 278 and 251 See alse notes  to
de 234 and 237, Quaere whether in the elass of cases coming
within rule 278 serviee under this rule does not also constitut

the official guardian, ipso faeto, guardian of the infant?

RULE 237.— ACTIONS—PPARTIES — COMMITTEES, (JUARDIANS, OR
NEXT FRIENDS —SERVICE OF INFANT OR LUNATIC Wit (lopy
OF JUDGMENT
1902 Rule 255: 1905 Ontario Rule 220: 1913 Ontario
Kules drop this rule
“Orkice Cory,” There is now no such thing,  See notes
rule 235

I'he Master in directing service under this rule will have

8 as to infants, and 235 (2) and 2

reference to rule
o lunaties not so found. Neither this rule nor the fore
ipply to lunaties so found, in the latter case serviee should

be made on the committee. See notes to rule 236

RULE 238. ACTIONS—PARTIES — CoMMITTEES, (31 ARDIANS, OR
NEXT FRIENDS —APPLICATION FOR APPOINTMENT OF (JUAR
DIAN FOR APPLICANT
1902 Rule 256; 1905 Ontario Rule 221; 1913 Ontario

ule 930 rule 235 (3) and see notes

RULE 239. - AcTIONS —JOINDER OF CAUSES OF ACTION

1902 Rule 257; 1905 Ontario Rule ;1913 Ontario
Linle 69

This rule must be read with rules 195 and 196, See those

rules and notes, also rule 329, See also rules 240 as to actions

for recovery of land, and 241 modifying this rule. Rule 245

s for exclusion, ete,, of some issues.  See rule 197, All
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the defendants need not Le interested in all the velief
and rule 244 as to joint and several elaims, 1 all defendants
are not interested in matters set up by the plaintiff in an action
against several defendants, such defendants may  have  the
paragvaph setting up the matters in which they are not in-
terested struck out, but none of the interested defendants may
make such application, Martel v. Mitehell. 16 M.R. 260

Fhis rule and 196 and 197 authorize the severance and dis-
tribution of the damages in an aection according to the re-
speetive labilities of the defendant, Stewart v. Teskee, 15 W,
L.R. 604

MULTIFARIOUSNESS,  See notes to rales 196 and 197, and
Dougan v. Mitehell and Ward v. Short. 1 M.R. 328

Two causes of action were allowed 1o be joined in Il
v. Starr, 2 MR 92, Glas Power Age v, Central Garage (o,
21 M.R. 496, Coates v. Pearson. 16 M.R. 3. 3 W.LL.R. 1, ¢laims
for malicious proseeution joined with elaim for trespass: join
der of two separate canses of action in one of which one of
the defendants has no concern, refused.  Ney v. Ney, 3 OW
N, 927, See also Clarke v. Bartram, 3 O.W.,N. 691

Jury Triars,  See section 49 of the Aet.  Aetions which
must be tried by jury under this section may be joined with
actions that must not without an order, and such a joinder is
not embarrassing or contrary to the rules or practice. Coates
v. Pearson supra.  As to practice in sueh eases, ibid,  See also
Schultz v. Lyall Mitehell Co., 20 M.R., 429

Joinder refused,  Thomas v, Dav. 2 W.W.R. 133 (sed
ide Pringle v, Dwyer, 2 WW.R, 1049 Smurthwaite v. Han
nay, 63 L.J.QB. 737: Hinds v. Town of Barrie, 6 O.I.R.
6o6i: Hopkins v. Brown, 5 W.W.R, 1266

In Messervey v, Simpson, 22 M.R. 421, a claim for damages
for slander against several defendants, without alleging a eon
spiracy to defame, was added to a claim for false imprison-
ment. Held the elaim for slander should be struck out as

embarrassing,  See also Alexander v, Simpson, 22 MR, 422

RULE 240.-  AcTioNS —JOINDER OF CAUSES OF ACTION— ACTIONS
FOR RECOVERY OF LLAND,
1902 Rule 258 This rule formerly had a counterpart in
Ontario but has been repealed. Holmested & Langton, p 430,

Now the only check on such joinder is that permitted by the
rule similar fo rule 245 infra,
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under this rule and a case

of joinder
v. Gallagh

For an instanee
here such an application should be made, see |
15 M.R. 677. The leave may be granted after commence-
ent of the aetion at any time the court thinks it reasonable
ihid

See rule 187 as to defence ; rule 613

as to default judgment,
633

nd motions for judgment, rule

RULE 241.

1902 Rule 259: 1905 Ontario Rule 233, This rule s
ropped in Ontario by the of 1913 and such eclaims
properly

revision
ild now appear to be joined.  Nee notes to  rule

13 Holmested, p. 430

w sEx OF ACTION
Wire

RULE 242. AcTioNs . JoiNn

BY R AGAINST TIUSBAND OR
1902 Rule 260; 1905 Ontario Rule 234: 1913 Ontario
70- See Vaughan v, Building & Loan Assn., 6 M.R. 289

see rule 210 and notes

RULE 243. AcTioNs—JOINDER OF ('A

V OR AGAINST EXECUTOR
1902 Rule 261; 1905 Ontario Rule 235 1913 Ontario
Rule 71

\rirGep,  The be in pleadings ¢e rule

allegation must

45 and notes,

RULE 244. _Acrions —JoinNpg SES OF ACTION
\ND SEVERAL ('LAIMS

1902 Rule 262: 1905 Ontario Rule 256 1913 Ontario
e 720 Nee Wright v, Battley, 24 C.LT., Oce. N. 278: Con
Joint Covenantees

Wellband, 3 M.R. 207

RULE 245. — Acrions—JoiNpig OF ACTION—ORDER
t SEPARATE [SSUES

1905 Ontario Rule 237: ™13 Ontario

1902 Rule 263;
may

an instance of when applications

Pearson, 16 M.R. 2

3 and 77, For

under this rule see Coates v
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RULE 246. ActioNs —MorrGaGe  ACTIONS —MoORTGAGEE My

HaveE SALe INsTEAD OF FORECLOSURY

1902 Rule 264: 1905 Ontario Rule 37%: 1913 Ontario
Rule 460

The new Ontario Rules have grouped the series of rules
similar 1o those commencing with rule 246, the rule correspond-
ing to 616, and the series commencing with the Ontario connter-
part of rule 118 together. These rules really constitute a code
and must be so read

Rules 199 and 200 provide for the joinder of parties in
a mortgage action before judgment

Rules 246 et seq. provide for the practice before judgment,
and generally in a mortgage action, especially after the pro-
ceedings in the Master's office, e.g., as to the effeet of a final
order of foreclosure, ete

Rules 40, 201 and 218 provide for the joinder of parties in
A mortgage action after judgment (in the Master's office).

Rules 118 ¢t seq. provide the practice i the  Master’s
ortfic

Rule 616 provides for judgment in mortgage actions if un-
defended, or where some of the defendants are infants

The court obtamns jurisdietion under section 1@
the et

Mortgages under the real Property Aet must he foreclosed
under the provisions ol the Aet, Re Alarie, 5 W.W.R.
Smith v. National Trust. 45 S.C.R. 615, These and the rual
noted above, therefore only apply to old system mortgages

See Holmested & Langton, p. 584, and notes following rule
37

INsreEap oF Forecrosvre, Foreelosure on default is the us-
nal remedy, Credit Foneier F.C. v. Andrew, 9 M.R. 65; even
il there is a power of sale in the morteage, ibid

The mortgagee may. subjeet to rule 247, have sale and a
personal judgment over the balance, if he asks for the same

in his prayer for relief, and if there is an express or implied
contract to pay the mortgage debt, See eases noted Holmested,
p. H85. See rule 254,

As to when a mortgagor or subsequent encumbrancer may
demand a sale.  See rale 248, and an encumbrancer added in
the Master's office, rule 249,

Proceedings on sale, see rule 127 et seq

\eceleration clauses, Effect of, see rules 259 and 260
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RULE 247. Actions—MortaaceE ACTIONsS—TERMs 0N WHICH

SaLk INSTEAD OF FORECLOSURE DIRECTED

1902 Rule 265: 1905 Ontario Rule 379; 1913 Ontario
Rule 465

See notes to rule 246,

I'he court usually proceeds according to the same rules
< govern a mortgagee applying but will depart in special
ises. Holmested, p. 590,

Usvan Time To REpEEM :  Six or twelve months. See notes
v rule 124

\ judgment under this rule for immediate sale, without
a day for redemption, ean only be obtained on motion in court,
exeept where infants ave concerned; the motion may then he

made in chambers, 616,

RULE 248.  AcrioNs—MORTGAGE  ACTIONS —DEPOSIT W HERE
NALE REQUESTED BY SUBSEQUENT ENCUMBRANCER Ok MORT
GAGOR
1902 Rule 266; 1905 Ontario Rule 350; 1913 Ontario

Hule 461 part
See also rule 2409, The 1913 Ontario Rule only coes  to

defendant hy writ, leaving subsequent encumbrancers to their re
tnder rule 462 (Man, Rule 249 below A subsequent

cnemmbrancer should not be made an original defendant. Nel-
v. Cochrane, 13 P.R. 76

RULE 249. Ac1ioNs — MORTGAGE  ACTIONS — ENCUMBRANCER
Mabk Parry ix MASTER'S OFFICE MAY APPLY FOR SALE
1902 Rule 267; 1905 Ontario Rule 382: 1913 Ontaric

Rule 462
See notes to rule 248 All - subsequent  eneumbrancers

hould be added in the Master’s office
e deposit must be made before the report s seitled

See rule 125 and notes as to settling report.)
The praccipe shonld follow the rule as to form, The reg

strar should issue this order, rule 21,

RULE 250.—AcTioNs — MORTGAGE  ACTIONS PraiNTiFy May
NOTIFY DEFENDANT ASKING SALE, 10 CONDUCT I
1902 Rule 268: 1905 Ontario Rule A83: 1913 Ontarie
le 464 (1

\s to filing eleetion and return of posit, see rule 251
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RULE 251, AcTIONS—MoORTGAGE ACTIONS—RETURN 0F DEPOSIT

ro DEFENDANT,

1902 Rule 269; 1905 Ontario Rule 384: 1913 Ontaric
Rule 464

The 1913 Ontario Rule 464 (1) provides that the Master
shall deal with the deposit in other cases

RULE 252 A CTIONS—— MORTGAGE ( ) FINAL  ORDER OF
FORECLOSURY
1902 Rule 270: 1905 Ontario Rule 385 1913 Ontaric
Rule 456
See rule 253 and notes to rule 124
\s to where the state of accounts is changed before fina

order of foreelosure. rule 255

RULE 253. - AcrioN MORTGAGE  ACTIONS—ONE - DDAy
APPOINTED FOR REDEMPTION BY ALL PARTIES
1902 Rule 271, No Ontario counterpart, 1ol
Langton, p. 603

RULE 254.  AcCTIONS—MORTGAGE  ACTIONS— (RDER R PAy

MENT OF DEFICIENCY

1902 Rule 272: 1905 Ontario Rule 3%6; 1973 Ontari

Rule 483

RULE 265. - AcrioNs— Morraace ACTIONS —NOTICE oF  (CREDIT

WHERE ACCOUNT CHANGED AFTER REPORT OR ORDER

1902 Rule 273: 1905 Ontario Rule 387 (17 1913 Ontaric
Rule 484 (1

The Gntario Rule combines this rule with e 257, al

lowing the party receiving such sums to apply for a new day

Rule 124 and notes,

RULE 266.  Acrions

AFTER St Noricr

ORDER

1902 Rule 274 1905 Ontario Rule 387 1913 Ontaric

Rule 484 (3
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RULE 257. - AcTIONS—MORTGAGE  ACTIONS—PARTY  RECEIVING
SUMs APTER RErort, Ete., May ArpPLy For NEw Day oF
PPAYMENT

1902 Rule 275; 1905 Ontario Rule 387 (1): 1913 Ontario
Rule 484 (1

RULE 258. - ACTIONS-—MORTGAGE ACTIONS— PARTY SERVED WITH
NoTIcE oF CREDIT MAy APPLY

1902 Rule 276: 1905 Ontario Rule 3587 (3); 1913 Ontaric
Rule 484 (1

RULE 259. ACTIONS MORTGAGE  ACTIONS ACCELERATION

CLAUSES IN MORTGAGES OR AGREEMENTS FOR SALE,

In any action for the foreclosure or sale of the equity of
cdemption in any  mortgaged property, or for recovery of
possession thereof for default in the payment of interest or an

stalment of prineipal, land in actions for the foreclosure
of the rights and interests of a purchaser under an agreement
sile of land,] the defendant lor other person entitled to
tedeem ! may before judgment move to dismiss the action up
on paying into court the amount then due for principal, in
rest and costs, laccording to the terms of the mortgage or
ther instrument, without referenee to and notwithstanding
any provision therein for the aceeleration of the time or times
or payment of any subsequent instalment or instalments of
such prineipal in case of default of payment of an overdue
nstalment of principal or interest, and he shall thereupon be
chieved from the consequences of non-payment of so much of
principal money and interest as may not then have be-

payable by reason of lapse of time.l 3 Geo. 5, ¢. 12, s

it

1902 Bule 277; 1905 Ontario Rule 385: 1913 Ontaric
le 485

I'his role was recast in its present form by 3 Geo, V, ¢
s 1t was formerly similar to the present Ontario Rule

ords in brackits were not in the previous rule. The amend

s were apparently made to get over the diffieulty pointed
i National Trust v. Campbell, 17 M.R. 587. An aceeler

clanse was not one against which equity would relieve as
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being in nature of a penalty, Sterne v, Beek (18630, 1 De (i)
& S, 595,

This rule applies te payment bhefore judgment, rale 260 to

payment after judgment but before final order of foreclosure
or sale or recovery of possession

RULE 260. ACTIONS MORTGAGE A CTIONS ACCELERATION

CLAUSES IN MORTGAGES OR AGREEMENTS FOR SALE,

In any action for the purposes and under the ecireum-
stanees mentioned in the last preeeding role, a defendant or
party interested in the land may move to stay proccedings
in the action after judgment, but before sale or final fore
closure or recovery of possession of the property by the plain
tft, upon paying into court the amount then due for prineipal,
imterest and costs, laccording to the terms of the mortgage or
other instrument, without reference to and notwithstanding
any provision therein for the aceeleration of the time or times

tor payment of any subsequent instalment or instalments of

such prineipal in case of default of payment of an overdue

mstalment of principal or interest, and he shall thercupon be

relieved from the consequences of non-payment of so much of
the prineipal money and intevest as may not then have beeome
payable by reason of lapse of time.l 3 Geo, 5, e, 12, 8. 3, part.

1902 Rule 278; 1905 Ontario Rule 3s9: 1913 Ountario
Rule 485,

This rule was amended in accordance with the amend-
ment to rule 259 by the same Aet for the same reasons.  SNee
5 and National Trust v, Campbell, 17 MR, 587, 7 W

L.R. 754, as to former practice.

notes to

The words in the brackets are new
This rule applies after judement

But see rule 261 as to subsequent default,

RULE 261, AcTIONS —MORTGAGE ACTIONS—JUDGMENT M A

ENFORCED UPON SUBSEQUENT DEFAULT,

Y BE

1902 Rule 2795 1905 Ontario Rule 390: 1913 Ontario
Rule 485 (2).

RULE 262.— ACTIONS— MORTGAGE ACTIONS
IN REDEMPTION ACTION,
1902 Rule 280: 1905 Ontario Rule 3 1913
Rule 487.

ORDER ON DEFAULT

Ontario

See rules 263 and 2
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RULE 263.- AcTioNs —MORTGAGE ACTIONS—DIRECTIONS W HERE
PLAINTIFF IN REDEMPTION ACTION 18 FORECLOSED,

1902 Rule 281; 1905 Ontario Rule 392; 1913 Ontario

RULE 264.  ACTIONS— ('ROWN ACTIONS— PROCEDURE IN CROWN
\CTIONS
1902 Rule 280; 1905 Ontario Rule 391; 1913 Ontario

See Aet, seetion 13 (g ) as to letters patent
\etions against the erown are governed by the petition of
light Aet, RS.M, 1913, eap. 152,
Ihe petitioner mnst obtain the fiat of the Attorney Gen-
ral (s4), and the petition is then to be ‘filed and served (s.5).
[ the petition has reference to real estate, notice must be giv-
en to the last oceupant of the real estate (s.6). No seire facias
S necessary,
Fhe erown must appear in 28 days. The practice is the
e as in an aetion in the King's Beneh. The trial 1s to he
a judge without a jury (14).

+Costs may be given to or against the crown (ss. 17, 18), 8,
19 provides for enforeing a judgment for costs against the
1own

Semble rule 772 applies.

See 1913 Ontario Rules 738 to 750, both inclusive, for

similar praetice,

RULE 265. - AcTIONS—(ROWN ACTIONS—C08TS 0F CROWN IN
CROWN ACTIONS,

1902 Rule 283; 1905 Ontario Rule
lules drop this rule,

249: 1913 Ontario

Sce rule 934, See Johnston v. Regem (1904), AC. 817,
ithmattia Pillai v. Regem, 29 T.L.R. 709, but see rule 265

I'A-Go v, Toronto General Trust, 5 O.L.R. 607, Rule 264,

RULE 266. - Acrions CROWN  ACTIONS (COSTS  AGAINST
('ROWN,
1902 Rule 284; 1905 Ontario Rule 240; 1913 Ontario

les drop this rule. See notes to rule 265
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RULE 267. SERVICE OF PAPERS—STATEMENT OF CLAmM —}?

SONAL SERVICE OF STATEMENT 0F ('LAIM WHEN Nor NECES
SARY

R-

1902 Rule 1805 1905 Ontario Rule 145; 1913 Ontario
Rule 15

The vevision of 1915 grouped all rules respecting scrveee as
nearly as might be

UNpeERTAKING  should be in writing to bring it within
rule 1860 The penalty for default is attachment,  This rule
applies (e to notices under rule 928, see rule 274

RULE 268. —SERVICE 0F PAPERS —STATEMENT OF CLAIM

ARY METHOD OF SERVICE

ORDIN

1902 Rale 181: 1905 Ontario Rule 146 part; 1913 On
tario Rule 16 part

ExpogsemeNT,  Those in rules 300 and 301

I‘lll' sServiee onz:
1. Corporations, see rules 285 et seq

2. Married women, infants, and Iunaties, rules

et seq

Lo Partners. rules 283 and 284
f. Parties ot of Manitoba, rules 290 ¢t seq

See rale 274 The original need not be shown,  Serviee
must be made within 6 months from date of the statement of
claim (rule 176) unless the time is  extended Watson v
Bowser, 18 MR, 425 Sellick v. Selkirk, 1 W.W.R. 1090, or
an order made under rale 292

Serviee should be personal, rule 269
Ritz v. Sehmidt, 12 MR, 135, It should be explained to a par
ty who does not speak English, ibid
down in front of him, ibid

A tenant is to give notice to his landlord of an action to
recover land, if the statement of elaim is served on him

As to requisites, see

If refused it may be thrown

or
comes to his notice, or forfeit three years rack rent. R.S.M.
1913, eap. 109, seetion 3

Non serviee hield to be an irreznlarity and not a nullity in
Rutherford v. Breadry, 9 MR, 29, sed quaere

See rule 204, as to serviee on solicitors

Rl




SERVICE OF PAPERS GENERALLY.

RULE 269. SERVICE OF PAPERS—STATEMENT OF CLAIM —SUB
ITUTIONAL SERVIC

1902 Rule 182; 1905 Ontario Rule 146 part: 1913 On

o Rule 16 part. " See notes to rule 268 Personal serviee
howld be made if possible,  Young v. Dominion, 19 PR, 139

SUBSTIPTUTIONAL SERVICE.  This rule only applies to staie
ents of claim and 1s supplemented by rale 274 Ovdered only

upon motion supported by atfidavit showing the veason service
cannot be made, and a reasonable probability that the substi
d serviee will come to the party’s notie Howard v. Law

19 MR, 223 Griflin v, Blake, 21 M.R. 547: 19 W.LL.R. 208

When parties out of the jurisdietion, see rule 202, see rule

Lunatic—re Bulger. 21 M.R. 702,
SERVICE BY Pusrication, Effeet of, Howard v. Lawson, 1
23 11 W.LR. 213, Must have reasonable chanee of
coming to parties’ knowledge, ibid. Judgment by default re
Howard v. Lawson as not being likely to have ever
to party’s notiee. The court on a motion for judgmment
i in sueh cases serutinize the material filed, Griffin v, Dlake,

1 MR, 547

RULE 270. SERVICE OF PAPERS—STATEMENT oF (raiv—EN
WRSING ON STATEMENT OF (C'LAIM A MEMORANDUM OF SER
VICE— AFRIDAVIT OF SERVICE To MENTION DAy Sven EN
DORSEMENT M ADI

902 Rule 184: 1905 Ontario Rule 150; 1913 Ontario

Bisson v. Sinnott, 1 M.R. 265 MeDonald v. Deacon

152, Holidays are not ineluded in the three days, rule

RULE 271, SERVICE OF PAPERS—PAPERS (GENERALLY
OF PAPERs WHEN PARTY SUES OR DEFENDS IN PERSON
1902 Rule ;1905 Ontario Rule 135 part: 1913 On
o Rule 12 part; and 200,
I'he Ontario Rules provide for serviee at the plaintiff’'s
Iress, it within two miles from the eentral office, if more

wo miles, or no such address endorsed. serviee may be
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by registered letter, (Rule 200 allows by posting as i

See rule 207, as to where a solicitor is subsequently em

RULE 272. Sekvick oF PAPERS—PAPERs GENERALLY— W HERE
Preapinas, Fre, MAY BE SERVED
1902 Rule 339: 1905 Ontario Rule 327; 1913 revision

drops this rule

RULE 273.  SERVICE oF PAPERS— PAPERS GENERALLY—MODE OF
SERVING ORDER
1902 Rule 367: 1905 Ontario Rule 333; 1913 revision
lrops this rule
e former Ontario Rule applies to cases of arrest and

attachment

RULE 274. Servick oF PAPERS—SUBSTITUTIONAL  SERVICE
ORDER FOR— EFFECT 0F—1TOMOLOGATING PREVIOUS SERVICE,

1902 Rule 183; no Ontario counterpart.  See notes to rule

\s to when allowed in a lanaey application re Bulger, 21
ALR, 702
RULE 275. SERVICE OF PAPERS—SUBSTITUTIONAL  SERVIC
REAL PROPERTY ACT™" PROCEEDINGS
This rule was added by 3 Geo. V, eap. 12, s. 3 part, and

has no Ontario counterpart,

RULE 276.  ServicE oF  PAPERS—SUBSTITUTIONAL  SERVICH

DISPENSING WITH SERVICE

1902 Rule 368; 1905 Ontario Rule 1913 Ontario
Rule 16 part
The Ontavio Rule (16) does not go to dispensing  with

serviee as 334 did.  Under this rule an order may be made for

serviee substitution:

Iy upon a solicitor, who has left the juris-
dietion and cannot be found, of a notice of motion for an order

refer his hill renderved to taxation, re Reid estate, 17 MR

see Holmested & Langton, p
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RULE 277.- Segvice oF PAPERS—MarkiEp WOMEN, INFANTS,
LUNATICS —SERVICE ON MARRIED WOMAN,
1902 Rule 188: 1905 Ontario Rule 151, The 1913 revision

ops this rule.

RULE 278. Servick oF PAPERS—MARRIED WOMEN, [NFANTS,
A UNATICS —SERVICE UPON OFFICIAL GGUARDIAN OF INFANTS,
1902 Rule 189: 1905 Ontario Rule 152; 1913 Outario
iule 18
see seetion 21 (3), (4) of the Aet, under the authority of
lich this rule is passed

I'his rule only applies in eases where an estate in which the
ant is intevested is eoncerned; for other cases where service
av be made on an infant personally, see rule 279, and as to

ppointing a gnarding in such cases, rale 280

See notes to rules 209 and 220

RULE 279.  ServIcE OF PAPERS—MArgiED WOMEN, INFANTS,
LUNATICS —SERVICE UPON INFANT PERSONALLY.
1902 Rules 190 and 191; 1905 Ontario Rules 153 and
1913 Ontario Rules 19 and 20.

See notes to rale 278 and 280.

Ihe Ontario Rule adds at the end of paragraph 1 the
rds “who may enter an appearance (defend) for the infant
the absence of other order or direetion.”  The Manitoba

ctice would appear 1o be the same, see rule 209,

RULE 280.Service oF PAPERS —MARRIED WOMEN, [NFANTS,
LUNATICS AWHEN (GUARDIAN TO BE APPOINTED,
1902 Rule 192; 1905 Ontario Rule 155; 1913 Ontario
ile 92
Not represented by the official guardian’—in cases com
ithin seetion 2 of rule 279.  The infant himself may move
¢ this rule, the plaintiff under rule 281, See also rule 238

I notes,

LULE 281, SERvicE oF PAPERS—MARRIED WOMEN, INFANTS,
LUNATICS - MOTION FOR APPOINTMENT OF (i17ARDIAN
1902 Rule 19 1905 Ontario Rule 156: 1913 Ontario

s drop this rule.
)

I Ontario Rule was expressly subjeet to the rule corres

ne to 238, see notes to 280,




92 SERVICE OF PAPERS—CORPORATIONS,

RULE 282. Servick oF  Parkis—MAagikiep WOMEN, INPANTS,
LUNATICS —SERVICE UPON LUNATICS —GUARDIAN AD LATEM

ror Luosarie Wirnovr CoMMrrTes

1902 Rules 194 and 195; 1905 Ontario Rules 157 and
155 1913 Ontario Rules 21 and 22, See the Aet, seetion 21
b, (40 in eases of settled estates.  See rules 234 and 235

In Ontario the Inspeetor of Prisons, ete., is ex ofticio the
committee of every lunatic confined in a public asylum, who
has no other committee, but not within the meaning of this
rale (21 (2 For M:

1913, cap. 12, The keeper of the asylum is within this rule
Holmested, p. 290

nitoba, see the Lunaey Aet, RSN

RULE 283.  Sexvice oF  PAPERS—DPARTNERS —SERVICE  'PON
PArRTNERs SUED N Fiies Nasi
1902 Rule 196; 1905 Ontario Rule 223 part: 1913 On
tario Rule 101 part

RULE 284. Service oF PAPERS — PARTNERS —SERVICE W HERE
PERSON (CARRIES ON BUSINEss IN FIRM NAME
1902 Rule 197: 1905 Ontario Rule 231 (3) part; 1913

Ontario Rule 108 part.  See rules 213 and 214, and notes

RULE 285. Service oF PAPERS—(CORPORATIONS —SERVICE |/PON
C'ORPORATIONS
1902 Rule 198; 1905 Ontario Rule 159; 1913 Ontario
Rule 25 (1) See rule 285, Serviee upon a plaintiff as seeretary
treasurer of o defendant company, of plaintiffs, process is no
serviee, Crawford v, Colville, 22 W.L.R. 50 (Alta

RULE 286. - SERVICE 0F PAPERS—CORPORATIONS — SERVICE UPON

Rataway Compeanies, Ere

1902 Rule 199; 1905 Ontario Rule 160: 1913 Ontario
Rule 23 (3

RULE 287. - SERvICE  OF  PPAPERS —CORPORATIONS— SERVICH

PROCESS, E1e., UPON GENERAL AGENT OF NON-RESIDENT,

OF

1902 Rule 1865 1905 Ontario Rule 147
Rnle 24

1913 Ontario
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RULE 288. Nekvick oF PAPERS— CORPORATIONS- ~CERTAIN COR
porATIONS, Ere., DEEMED WITHIN JURISDICTION IN \ATTACH-
NGOAND GRANISHING PROCEEDINGS,

1902 Rule 187, See 1905 Ontario Rule 159 and 1913 On
10 Rule 23,
This rule applies to attaching and garnishing proceedings

hese are governed in Ontario by the rule similar to 285

RULE 289. SERVICE OF P APERS —CORPORATIONS — SERVICE A8
PROVIDED BY ANY SPECIAL NTATUTE
1902 Rule 200; 1905 Ontario Rule 161 Dropped out of

Ontario Rules by 1913 revision, but see 1913 Ontario Ruls

RULE 290. ServiCcE oF PAPERS—SERVICE Ovr oF MaNiTopa

SERVICE OUT OF JURISDICTION,

1902 Rule 201: 1905 Ontavio Rule 162; 1913 Ontario

ule 2o
For a history of. and the jurisdietion for, these rules see
lolmested & Langton, p. 294,
For the form of statement of elaim requir wornle 175
U'nder the Ontario Rules, service must he ““allowed™ by
the conrt or a judge, that is by order made upon motion (ex
rter Pennington v, Morley, 3 O.L.R. 514; for cases where
noorder s required mnder the Manitoba practice see rule 201
and 292, No order is required in cases  under rule 290
For what proceedings are within this rule see Groves v
entler, 21 MR, 417, and the cases noted there distinguishing
Raseh v, Wulfert (1904), 1 K.B. 118, and the English Ruld
I'his case held that a notiee of motion to have an award made
dement of the court under rule 773 (now repealed) was
thin vule 290 (201);  the prineiple is of course not affected
the repeal).  See elause (e) infra.
Fach elanse must be read as separate and complete. Tas-
Hallen (1892), 1 Q.B. 321.
Quacre whether a petition in lunaey under rule 772 could
served out of the jurisdietion, re Bulger, 21 M.R. 702
As to the right of defendant within the jurisdietion to
advantage of irregularities in service out of the juris-
on, sce Edgeworth v. Allan, 22 OOW.R. 617; Minot v
} W.W.R. 904.
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Patent cases.  Serviee ex juris in Maw v, Massey Harris

14 MR, 252

RULE 290, 88. (c¢)

Former Manitoba Rules and the Ontario Rules are simi
lar. See Ewmperor of Russin v, Proskouriakoft, 15 MR M
12 SR, 226: 8 WLR. 464, in which the prineiple of th

rile is disenssed

RULE 290, 88. (e)

I'he Ontario Rule applies as well to an action on a judg

ment

As to what contracts come within this rule see Gullivan
v. Cantelon, 16 MR, 644:  Bell v. Rokeby., 1 W.L.R. 124 (ae
tion for azent s commission on proposed sale of land in Mani
foba

Nee also Groves v, Tentler, 21 MR, 417

Torr.  Emperor of Russia v, Proskouriakoff, 18 M.R. 56
12 SR 226, followed, Anchor Elevator v. Heney, 183 MR
96 taking chattel mortgage without taking possession of the

goods, a fraudulent preference only

RULE 290, SS. (g)

I'he Tormer Manitoba Rules and the Ontario Rules' are
all similar.  In an action for specific performance by a pur
chaser against a vendor under agreement and the vendor’s as
signee of the agreement and  the monies payable under it
where the vendor is out of Manitoba, and the assignee  has
been duly served within Manitoba, the vendor way be served
MRO31T: 20W
LLR. 353, Serviee under this seetion is proper where out of

ex juris under this seetion, Smith v, Ernst,

several elaims one only is against the defendant out of the
Jurisdiction as well as against the defendant within the juris
diction-proceedings at trial.  Swansou v. MeArthur, 23 MR
84: 22 W.LR. 317
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RULE 291 SERVICE 0F PAPERS—SERVICE OUT 01 MANITOBA
WiERE DEFENDANT [1as ASSETS IN MANITOBA

1902 Rule 202: 1905 Ontario Rule 162(h); 1913 Ontario
Lule 25 (h See notes to rule 290
A motion under this rule is an interlocutory motion,  Ban
of Nova Scotia v, Dooth, 19 M.R. 471, and rule 529 applies, ibid
\ prima facie cause of action must bhe shown, Davis v
Wenatehee (Alta.), 23 W.LR. 326
Where it is shown that a resident ol Manitoba is indelt
to a corporation domiciled out of the jurisdiction in a s
[hieh might be garnisheed and which exeeeds %200, an order
serviee on the company out of the jurisdiction  will b
Bank of Nova Scotia v. Booth., supra. See Brand v
e, 13 MLR. 101
See also Gullivan v, Cantelon, 16 MLR. 644: Emperor of
Russia v, Proshouriakoif, 18 M.R. 56 12 S.C.R. 226, See
Ginbons v, Berliner, 28 O.L.R. 620
\norder made under this rule is an ex parte order. Swan
MeArthur, 22 W.LR. 317: 3 W.W.R. 881: and the ref
ay reseind his own order under vule 451, abud, o evin
meh the application not made within 4 days,  Swanson
MeArthur, 23 MR, 84: 22 W.L.R, 317, See also
Vew, 3 OOW NC 63, The Ontario rule also applies ““in re

speet of a elaim for alimony ™ added by 5 Ed, VII, ¢, 13, 5. 22

Restall v

sub-seetion (e) which in Ontario has after the words
forunded on™ in the first hine the words “*a jndgment or on.”
It would seem, following the authorities in Holmested p. 310,
liat thas rule does not inelude a elaim for alimony, which ean
only be brought under clause (¢), See
} OW.N, 42

also Eames v, Kames,

For material on an application under this rule see notes
1905 Ontario Rule 163, Holmested, p. 311, whieh has no
Manitoba counterpart

RULE 202.Skrvick oF PAPERS—SERVICE O oF M ANITORA

OTHER MODES 0F PROCEEDING AGAINST ARSENT DEFENDANT

1902 Rule 203: 1905 Ontario Rule 167; 1913 Ontario
16 part.  See notes to rule 274 and Holmested, p. 314
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RULE 293. Sekvick oF PAPERS —SERVICE ON SOLICITOR—S0LL

' \ N ACCEPTANCE OF SERVICH

1902 Rule 360 1905 Ontario Rule

Rule 198

1913 Ontario

RULE 294. Segvick oF PAPEF SERVICE ON SOLICITOR — SER

Vick U'TPoN SoLiciroir’'s AGENT

1902 Rule 361 and 2 Geo. V., e 14 s 3: 1905
Ontario Rule 329 1913 Rule 199

Fhe 1912 amendment was wade to follow out the practiee

mtroduced by amendment to rules 162 and 163 (.

See rules 268 and 269, This rule only applies where per
sonal serviee is not required

See rules 271 and 297

RULE 295. Service oF PAPERS —SERVICE ON SOLICITOR —SER
VICE. ON WINNIPEG AGENT 10 BE DEEMED 4 DAavs LATER
Fuan AcTean DATE oF SERVIC)

1902 Rule

No Ontario counterpart

RULE 296. Sewvice «F  PAPER SERVICE  ON  SOLICITOR
CHANGING SOLICITOR
1902 Rule 3635; 1905 Ontario Rule 335 1913 Ontario
Rule 389 in part
s ovder should be signed by the registrar, rale 21

notilied to the prothonetary, rules 175, 176

v notes to rule 959, as to solicitor’s lien

1 -
RULE 297 SERVICE 0F PAPERS— SERVICE ON SOLICITOR- - SER

N CAsE oF PARTY ACTING IN PERSON  AND  SUBsk
Ly EMpeioviNG Sovtcrror AN GIVING NoTick THEREOE
1902 Rule 364: 1905 Ontario Rule 336: 1913 Ontario

Rule 390 in part, See rales 294 and 271 and notes

RULE 298 SERVICE OF PAPERS —SERVICE

OF PROCEEDINGS FOM

ON  SOLICITOR — SER

RECLOSURE OR SALE MAy e oN

OR IN CERTAIN (CASES
1902 Rule 365

tario Rule 382

ame

Geo. ¥, e 12, 5.3 1909 On
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1913 Ontario Rule 202 in part. The amendment struck out
he word, **judgment,”” before the word creditor in Line 7, as
hereinafter provided, ie., by Rule 299, As to when a Retainer

ases Miller v. Kanady, 5 O.L.R. 412

RULE 299 —SERVICE OF PAPERS —SERVICE ON SOLICITOR—SEE
VICE OF CERTAIN NOTICES UPON EXECUTION OR ATTACHMENT
1 EDITORS,
1902 Rule 366, No Ontario counterpart except as in rule
2 part, See Rule 2098 and notes,
HEAD NOTE TO RULE 300
n considering the Ontario cases it is to be remembered
hat the praetice there is somewhat different.  An action s
commenced by writ of summons to which the defendant must
appear and file a notice of appearance. The plaintiff  then
vithin one month (formerly three months) dehivers his siaie
ent of claims to whieh a statement of defence nust  be
lelivered in ten days (formerly eight days In cases where
writ is specially endorsed with a elaim arising out of a debt
money demand the practice is similar to that under Mani-
ba Rule 625, which s The foregoing is sufhicient to  ex
plain the difference between the Manitoba and Ontario prac
ce, which is otherwise in this respect identical,  See rules 172

and 189 and notes,

RULE 300 (&).— PLEADING—STATEMENT 0F CLAIM—FORM AND
(CONTENTS OF STATEMENT OF CLAIM
1902 Rule 285 (a); 1905 Ontario Rule 120; 1913 Ontario
Rule 5
his rule contains both the requirements of a writ of
siummons and a statement of elaim in Ontario. The Ontario
Rules reanire this part of the information to appear i the writ
e riles 172 as to statement of elaim
\ prayer for such further or other relief as the plaintiff
s entitled to does not justify the granting of a separate kind of
el different from that specifically elaimed and suggested hy
facts alleged
Cargill v, Bower, 10 Chy. D, 502, 47 L.J. Ch. 649; Hamil
Maedonell, 13 W.L.R. 495.

\ declaratory judgment or damages will not. therefore, bhe

ranted by virtue of such prayer in an action by an agent for
a commission Kennerley v. Hextall, 23 W.L.R. 205: 3 W W,

K699, following Ganghan v, Sharpe, 6 A.R. 117, Jessup v,
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TR, 7 O.AR. 128 Phillips v. Royal Niagara llotel,

But in an action for unpaid balance of purchase mouey
of land the plaintiffs may have a deelaration of lien on the
property and a sale in the event of non payment. Les Soeurs
de la Charite v, Forrest, 16 W.L.R. 58

P'rayer Tor general rveliel held to entitle a party w relief
sol vaised by counsel on argument, Sanderson v, Heap, 11 W

LR 285:  Johanneson v, Galbraith, 16 MR, Tis; 3 WLR

Urayer tor specitie performance awd in the alternative for
damages in lieu thereof, held not to entitle plaintift to com
won law damages for breach of contract.  Johanuson v, Gud
mundson, 19 M. R. 83, 10 W.L.R. 254

Interest properly allowed under a prayer for general velief
it the pleadings make a case for its allowance, if based upon
contract, but not otherwise.  Fensom v, Bulman, 7 W.L.R. 134

But a plaintift cannot desert the speeific relief  elaimed
and ask reliel of another deseription, 16 M.R. 149

RULE 300 (b). PLEADING STATEMENT OF CLAIM— FOoRM

AND
CONTENTS OF STATEMENT OF CLAIM
1902 Rule 285 (b 1905 Ontario Rule 242; 1913 Ontario
Rule 100
The Ontario Rules apply to the statement of elaim  al

though the same information must appear on the writ

\ statement of elaim in a vendor’s action for a sale of
land on default of payment of an instalment should allege a
vendor’s lien and ask that it be declared, Robinson v, Starr,
25 MR, =48: although if faets are all

from which as a
matter of law sueh lien would be inferred, and there is a dis

tinet prayer for sale, it may he ordered upon motion for judg
ment inoan undefended aetion, ibid

\ prayer for declaration of a lien pursuant to the )
ies” and W

eeiam

ge Earners” Lien Aet should be contained in
statement of elaim in an action to enfore
Whitman v. Harvey. 13 W.L.R. 287

The faet that a statement of elaim asks for specitic  per
formanee, does not bar the plaintiff from recovering damages

! claimed alternatively, Johannson v 11 WLR

a

a mechanie’s lien,

Gudmundson,

176, per Cameron, J A, p. 185
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RULE 300 (c).—PLEADING —STATEMENT OF CLAIM—FORM AND

CONTENTS OF STATEMENT OF CLAIM

1902 Rule 285 (e).

Ihere is no Ontario counterpart to this rale, but there is
an Ontario Rule (1905-299) 138 providing that particulars may
be ordered.  This may also be obtained in Manitoba upon an
application for that purpose which is made not under any rule,
for there is no Manitoba Rule similar to 138, but by virtue of
the inherent jurisdietion of the court. As for the principal
under which they are ordered, see Spedding v. Fitzpatrick, 38

v, D, 410, See notes to rules 325 and 326

RULE 300 (d). 1’1 EADING-—STATEMENT OF CLAIM—FORM AND

CONTENTS OF STATEMENT OF CLAIM,

'here is no Ontario counterpart to this rule, but under
33 (1905 rule 135 the plaintiff may specially endorse his
vrit with sueh a elaim and then upon a defence being filed
wve for judgment under rule 57 (1905 rule 603) without
pleading, the speeial endorsement being taken as a statement
of elaim. The same praetice is followed in Manitoba in similar

cases, motion for judgment being made under rule 625. (See

notes to that rule Without the speeial provisions as to in-

rest it could not be elaimed. See for the history of the in
terest clause Holmested & Langton, p. 270, For forms similar
those in use before the coming into force of the Queen’s
Benelt Aet of 1895, Holmested & Langton’s Forms and Pre
cedents, sub-title ““Writ of Summons Special Endorsement.”
For a case of a special endorsement under the former
practice see Dundee Mortgage and Investment Co. v. Suther-
and. 1 M.R. 308; also Stewart v. Richard, 3 M.R. 610, dis

nenished in London and Canadian Loan Co. v. Morris. 7 M.R.
129

In an action for damages for wrongful dismissal it is not
necessary for the plaintiff to aver he is ready and willing to
continue to serve the defendants, Beaucage v. Winnipeg Stone
Co., 14 W.L.R. 575.

In an action for libel imputing unchastity to a woman,
It 1s not necessary to allege or prove special damaze, RS\
1913, eap. 113, 5. 12, but this section must be pleaded

In such an aetion the pleadings must contain an averment
the sense in which the words are used, s 6.

ol




100 PLEADING— DEFENCE AND COUNTERCLAIM.

RULE 301 (&).  PLEADING—STATEMENT OF  CLAIM-— NOTICES
AND ENDORSEMENTS ['PON STATEMENT OF CLAIM
1902 Rule 286 (a): 1905 Ontario Rule 134 1913 Ontario
Rule 11,
see rule 180 as to diselosure by solieitors
The Ontario provisions are similar but apply to the writ

of stmmons

RULE 301 (b). PLEADING—STATEMENT oF  CLAIM—NOTICES
AND ENDORSEMENTS U'PON STATEMENT OF ('LAIM
1902 Rule 286 (b 1905 Ontario Rule 120 1913 Ontario

Rule 5 part

RULE 301 (¢). PPLEADING —STATEMENT oF  CLAIM-—NOTICES

AND ENDORSEMENTS ["'PON STATEMENT OF CLAIM

1902 Rule 286 (¢ No similar rule in Ontario but the
form of endorsement in the writ preseribed by the Aet  re-
quires such a notiee, but no amount is specified for costs

The Ontario Rules providing for delivery of a statement
of claim or extending in the pleading the elaim endorsed on
the writ require no counterpart in Manitoha, The pleading
in a statement of claim is governed by rules 318 et seq, as to
pleading generally, which see,

See rule 552 and notes as to payment by defendant  of
claim and costs

RULE 302.  PLEADING— DEFENCE  AND  COUNTERCLAIM — FORM

AND CONTENTS OF STATEMENT oF DEFENCE AND ('OUNTER-
CLAIM,

1902 Rule 287, T

is no similar rule in Ontario.

W02 (a). The general rules of pleading apply to statement

of defence, rule 315; limiting defences, rules 193 and 194; de-
fenees in action for recovery of land, rule 187 et seq

Particulars set off ar counterclaim,

As to particnlars see note to rule 300 (¢

Demnrrers are now forbidden in Ontario and all mention
of them is dropped from the rules. See 1905 rule 259, where
they were expressly forbidden, and see Holmested & Langton,
p. 464

Questions of law are however perndtted to be raised on the
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pleadings, the idea being to prevent objections being raised by
demurrer that would only result in amendment.  As to the effeet
of a demurrer, see an interesting judgment of Meredith, C.).0,,
Stevens v.Moritz (1913) 5 O.W.N, p. 421, Demurrers are
wever continued mm Manitoba, See notes to rule 347
Questions of substantial diffieulty or importance should
not be disposed of on motion under rule 347, but should be
left to be dealt with at the trial of the action
Long v Barnes (1902), 14 M.R. 427. The statement of
fence set out at length in this report might be studied to show
hat are considered guestions of such substantial diffienlty and

\n application to strike out parts of a statement of de

fenee would seem to be the plaintiff’s only substitute for a
lemurrer. See notes to rale 302 (e) and 466. The prineiples
npon which a demurrer would be sustained seem to be settled in
Makarsky v. . P. R. (1904). 15 M.R. 53, and Gardiner v
iekley (1904), 15 M.R. 354, which it is submitted should be
pplied to the motion in this case, which were however deeided
after Long v, Barnes, which ecase was not cited or considered ap
parently, althongh Mr. Justice Richards, who decided Long v
Barnes, as sustained by the Court of Appeal, was a member
fthe Conrt whieh decided Makarsky v. ¢, P, R, The prinei-
ple in the Long ecase seems to be much narrower than in the
Makarsky and Gardiner cases. and it is urged should now be
applied to similar applieations under rule 347. A plaintiff can-
not demur to the statement of defence or any part, Aetna Life
Insuranee Company v. Sharpe (1896), 11 M.R. 141. The

proper practice is for the plaintiff to move to strike out under
rule 347, which is interpreted more widely than the similar On
tarto Rule (423) 137 (ibid), diseussed and explained Long v,
wrnes (1902), 14 M.R. 427,

Where a defendant has demurred to certain paragraphs

he statement of elaim as disclosing no faets entitling the

plaintiff to recover, a motion to strike ont the same paragraphs

nharrassing should not be entertained where the demurrer
iding, Smith v. Murray, 21 M.R. 753, 14 W.L.R. 402

The Manitoba Rules have no counterpart of the Ontario

fules 122 10 124, which allow either party to rvaise questions

liw on the pleadings. See Manitoba Rule 302 (¢) and notes

Fhe proper practice under rules 452 and 466 where a de-

rreris ineorporated in the statement of defence, is to apply
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for an order of a Judge, if it is desired, to have the demurrer
heard before the trial of the issues of faet, and without such
an order the matters of law should be disposed of at the trial
along with the issues of fact, Here a demurrer was set down
for hearing on a Wednesday without an order, hut had been
heard and overruled,

Held also upon an appeal that as the defendant eould not
now argue the demurrer at the trial the appeal must be pro-
ceeded with

Foster v. Munieipality of Lansdowne (1897), 12 M.R. 41

A demurrer ore tenus will not bhe allowed nunless there is
a demurrer on the Record, Wright v. Winnipeg, 3 MR, 349

If a plea is bad in part, it is bad as to the whole, and a
demurrer should be to the whole plea, otherwise it will work a
discontinnance, Sparham v, Carley, 8 M.R. 448

Generally see Gillespie v, Lloyd, 11 C.L.T., Oce. N, 121,

Multifarious pleas are now got rid of under rule 197 and
not by demurrer as formerly

Where the pleas are elearly bad they shonld he struek ont
and the plaintiff not put to the expense of a demurrer, Bank
of B. N, A. v. Munro, 9 M.R. 151

As to costs, when a demurrer should be raised hnt is not,
National Trust v. Proux, 20 M.R. 137.

As to payment into Court with defenee and pleading same
rules 552 et seq.

In an action for libel the defendant may in certain cases
plead that there was no actual malice or gross negligence in
the publication and apologize, R.S.M. 1913, cap. 113, ss. 8 and

7, and pay into Court with snch a defence by way of amends,
"9

RULE 303.  P1EADING ~DEFENCE AND COUNTERCLAIMS — NOTICE
OR ENDORSEMENT U'PON STATEMENT 0F DEFENCE
1902 Rule 288: 1905 Ontario Rule 169: 1913 Ontario Rule
46

The Ontario Rules apply to the appearance.  See head note
to Rale 300

RULE 304.  1"1.EADING—DEFENCE AND COUNTERCLATMS

OF INCLUDING DEMURRER

Frreer

1902 Rule 289; no Ontario counterpart.  See notes to rule
302 (¢
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RULE 305.  P’1LEADING— DEFENCE AND COUNTERCLAIMSE — ADMPR.
SION IN NTATEMENT OF DEFENCES —DENIALS REQUIRED,
1902 Rule 290: 1905 Ontario Rule 269; 1913 Ontario Rule
142
Ihe last clause was added to this rule by 2 Geo. V., cap
14, 5. 2. By the Ontario Rule 142, which is changed consider
ably from rule 269, a defendant is not permitted to deny gen-
rallv but must “*set forth the faets upon which he relies even
though this may invelve the assertion of a negative.”  And see
Smith v. Canada Cyele and Motor Co., 20 M.R. 134
3v 1905 Ontario Rule silence of a pleading was no ad-
nisSsIon
The Ontario Rule applies to “‘each party.””  As to penal-
tv for non-complianee with this rule see rule 948
See Rule 327 as to the manner of making sueh admissions.
\s to motions for relief upon admissions on pleadings, see
rile 639 and notes.
\ weneral denial does not ecomply with this rule, MePherson
v, Edwards, 14 W.L.R. 172, but semble if left on the record may
treated as a speeifie denial, ibid,

RULE 306 (1).— PLEADING—DEFENCE  AND  (CCOUNTERCLAIMS

COUNTERCLAIM,

1902 Rule 201 (1) 1905 Ontario Rule 251; 1913 Ontario
Rule 115

This rule was passed to carry out the provisions of seetion
25 (1) of the Aet,

See Giles v. Farrah, 21 O.L.R, 457.

Defendants in this rule would seem not to inelude a third
party made a defendant to a counter elaim, Holmsted & Lang-
ton, p. 445.

RULE 306 (2). - PreapiNG—DEFENCE  AND  (CCOUNTERCLAIMS—

EFFEer oF COUNTERCLAIM

1902 Rule 291 (a): 1905 Ontario Rule : 1913 Ontario
Rule 116

Ser oFr— For the history of the law of set off, see Holmes-
ted & Langton, p. 446, and as to the changes made by this rule,
hid

\ defendant, sued for a balunee due nnder an agresment
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of purckase of land assigned to the plaintiff, cannot set off
against the debt a claim against the assignor for unliguidated
damages arising out ol transactions wholly unconneeted with
the purchase. MeManus v, Wilson, 17 MR, 567

A buyer of goods from an agent as such cannot se

off a
dlaim against the agent in the action of the principal for goods
sold, Wood v, John Arbuthnot, 16 M.R. 320,

See also Sifton v, Caldwell, 11 MR }: Lillie v, Thomas,
1 W.L.R. 467 Metiregor v, Campbell, 19 M.R. 33

CovNter Cram,—The Court has determined that in settl
iy the right of parties where there is a counterelaim, the claim

and counterelaim arve, for all purposes except exeeution, two in
dependent aetions, Esher MR, in Stumore v. Campbell (1892),
1 Q.B. 317

In an action for possession of land by a landlord against
his tenant, the defendant may connterelaim against the plain
il for damages for illegal seizure, distress and sale of his
goods under an alleged claim for rent of the same land: and the
parvagraph of the statement of defenee setting up such counter
claim will not be struek out on the ground that it raises an
1ssue whieh should be tried by a jury, Gowenloek v. Ferry, 11
MR 257, following Dockstader v. Phipps, 9 P.R. 204, and Gor
ing v. Cameron. 10 P.R. 496.

A clause in the order permitted the defendant to amend
another paragraph of his defence within 6 days in defanlt of
which it was 1o be struck out, and the defendant availing him
self of the privilege, held that hy eompliance with such part
of the order he had not preeluded himsell  from appealing
against the other part, ibid

Gowenloek v, K

1T MR 564

vy is eonsidered in Bergman v, Smith,

Rules 306 and 307 apply only to a counterelaim against
an original contractor and not against an assignee from him,
and o elaim for damages nneonneeted with the eontract cannot
be set off agamst the assignee, Cummings v, Johnston, 23 MR
740, Tollowing MeManns v. Wilson. 17 M.R
v. Union Trast Lad, (1912), 1 K.B, 181

Damages arvising out of a breach of 1l

67, and Stoddart

comtract assizned
may be sct off against a elaim under the eontract, Commines v
Johnson, supra. Youne v. Kitehin (18780, 3 Ex.D. 127, N
foundland v. Newfoundland (1888), 12 A.C. 199, Campbell v

Canadian Co-operative Ins. Co., 16 M.R. 464

W
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Elect of bringing cross action instead of connter-elaiming
set off, See La Fleehe v. Bernardin, 21 MR, 315
y OOWLND 1151 Medland v

counter

solidation
ally see Kearns v, Kearns,
or, 3 OW.NLD 1005 Action for ealls on stock
avainst direetors, Polson Iron Works v. Main, 23 O W.R

o goods in ordinary course ol business.  Assign

in action, set off, Bank of Montreal v. Tudhop

\s to pleading matters arvising pendente lite, see rale 357
Formerly a defendant could not sign judgment on a counter
i defanit of defence, Thompson v, Yoekney, 22 W LR

y WoW.R. 591, Now see rule 315 and notes to rule 311, A
mtilf’s defenee to a counterelaim must be delivered within

s See rule 315, also rules 312, 182 and 183

RULE 307. - PLEADING-—DEFENCE AND COUNTERCLAIMS—STRIK

ING OUT COUNTERCLAIM

1902 Rule 292; 1905 Ontario Rule 254; 1913 Ontario Re

has dropped this rule

Named in manner aforesaid.”
For a similar inversion of position of the rules see

The reference is really to

00
Holmested & Langton, p. 456

Prineiples upon which exeluded :

Formerly it was held that a defendant could not counter

in respeet of a cause of action not matured before the issuc
writ (statement of elaim), Sharp v. MeBurnie, 3 MR, 161,

that a plea of counterelaim should show that it was pay
betore and at the commencement of the action. ibid. Now
7 allows it in eertain cases

\ defendant can only set up by way of counterelaim or

a demand for which he ean bring an action
Fhicrefore a cause of action which arose ont of the juris

on cannot be set up by way of counterelaim or set off un
e cirenmstances be such as to permt of an action heing

L pon it adian Bank of Commeree v. Northwood,

LR. 342

See also Gowenloek v, Ferry, 11 MR, 257; Miller v. Sutton,
LR 269
deferes in Cham

e applieation is properly made to the R

|
o7

rale 97
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RULE 308. ’rianiNG DEFENCE AND COUNTERCLAIMS —J] UDG-

MENT FOR BALANCE 0F COUNTERCLAIM

1902 Rule 293: 1905 Ontario Rule 253 1913 Ontario Rules
appear to drop this rule

Fhe same rule mizht be attained by sefting oft against
cach other pro tanto, judgment pronounced on a elaim and on
a counterelaim under rule 306 (2), with jndgment for pay
ment of any balance

Rule 306 (a) and this rule together make the same prin
ciples apply if a balanee is found owing to the plaintiff, Ben
nett v. White (1910), W.N. 167. Levi Bros, v. Edwards, 11
O.LR. 30

RULE 309 PPrLEADING —DEFENCE  AND  COUNTERCLAIMS—PRO-
CEEDINGS WHEN COUNTERCLAIM AFFECTS THIRD PERSON,
1902 Rule 294: 1905 Ontario Rule 248; 1913 Ontario Rule

113

This and the following rules dealing with this subjeet are

made under the authority of seetion 25 (f) of the \et.

A third party brought in by counterelaim cannot set up
a counterelaim against the plaintifft by counterelaim, Street v
Grover, 2 Q.B.D. 495; Aleoy and (. R, &, & 1. Board v.
Greenhill (1896), 1 Chy, 19; General Eleetrie v, Vietoria Elee

trie, 16 PR, 476 unless what is a counterelain is in veality

but a set off or a defenee, Green v, Thornton, 9 C.L.T., Oce.N
139, But where the plaintiff by counterelaim joins issue on
siueh eounterelaim, he eannot complain of such irregularity
Hamilton v. Vineberg, 3 OOW.N, at 1338 but see Tiyvatt v.
Allan, 3 O.W.N. 370

Under these rules there ean be:

1. A connterelaim by a defendant against the plaintiff
and another as above

2. No counterelaim by the defendant and a stranger to

the action against a plaintiff (this is the converse of one’ nor
can the defendant make snch others parties by counterelaim.
Pender v, Taddei (1898), 1 Q.B. 708
There must he a elaim against the plaintiff or the third

party procedure under rules 223 et seq. must he followed

Where the connterels

im is against the plaintiff alone, it
need not avise ont of the same transaetion, but where the
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terelaim is against the plaintiff and another, it is vestriet
od In two ways
1. The relief sought by the counterelaim must be specifi
related to the subjeet matter of the same action
Ihe plaintiff must have some interest in the counter-
m oagainst the stranger
Romann v. Brodrecht, 9 PR, 2; Fernie v. Kennedy, 19 MLR
12 W.L.IR. 48
Rules 306, 307 and 308 only apply to counterelaims raised
en the orviginal parties to the action.  Rule 309 et seq. ap-
only where the defendant’s eounterciaim brings a third
party into the action,  The style of eause is doubled thus
Between AB, plaintiff, and
D, and E.F., defendants
and
Between €D, plaintiff by eonnterclaim, and

A.B., EF, and X.Y., defendants by counterelaim.

The Ontario Rule expressly requires the addition of the

ords by counterelaim ;" the praetiee in Manitobu is the same

This must be served upon the original parties to the action,

is A.B.and E.F. within 16 days (or as in rule 183 requir

being “*within the period within which he is required to

deliver his defence to the plaintiff.”” Serviee upon the stranger
VY s governed by the following rule

For the time for filing a defence. 8 days, see rules 311

1312

Defence ineludes eounterelaim where there is one, Thomp
Yoekney, 23 MR, 57

RULE 310 PreaniNG-—DEFENCE  AND  COUNTERCLAIMS — SER-
ICE OF COUNTERCLAIMS ON Sven THip PeERsoN

1902 Rule 295; 1905 Ontario Rule 249 1913 Ontario Rule

\inended by 10 Ed. VIL, eap. 17, s, 4.

efenee ineludes eounterelaim where there is one, Thomp
Yockney, supra

I'his must be served upon the stranger to the proceedings

otes to rule 309,

For rules reculating serviee of statement of elaim, see 267

\ defenee is provided for by the following rule
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RULE 311, PLEADING — DEFENCE AND COUNTERCLAIMS —STATI

MENT OF DEFENCE BY SUcn THigp PERSON

Any person not (originally made a party) to the action
who is served with a counterelaim as aforesaid, must file his
statetent of defenee as if he had been served with a statement
of elaim in an action.  Such person shall be a party to the ae
tion from the time when the counterelaim is filed, RSN, e40
r. 296, 5 Geo, o, e 12, 8.3, part

1902 Rule 296 1905 Ontario Rule 250 1913 Ontario Rule

1

The words in brackets were substituted for the words *‘a
defendant ™ by 3 Geo. Vo, cap. 12, s. 3. The added parties must
therefore defend within 16 days, or as the case may be, under
riles 182 and 183

The oviginal parties must defend within 8 days under role
315

['he amendment in the rule was made to obviate the diffienl
ties pointed out by Mathers. (.J.K.B., in his judgment in
Thompson v. Yockney, 23 M.R. 571: 22 W.L.R. 863;: 3 W.W
R. 591, where he held that a defendant eould not sign judgment
on a connterelaim in default of defence. See this very able jude
ment for a history of these rules and the cause of the confu
sion now remedied by the amendment to rules 311, 312, 315
17 and 3200 By rule 315 default judgment may now be

signed.  See head note of same case as reported, 23 MR, 571

RULE 312,  PLEADING — DEFENCE

FENCE TO COUNTERCLAIM

AND  COUNTERCLAIM —DE

1902 Rule 207: 1905 Ontario Rule 250: 1913 Ontario
Rule 114

The Tormer rule (297) had for the word “must' the word

may.” The change was made by 3 Geo. V. eap. 12,
See notes to rale 311

Fhis rule gives to all parties the vight to fil

a defenee
to a counterelaim

Strangers to the action alveady had  the

right under rale 311 to be exereised within the time provided
for by rule :

q.v. and the original plaintiff is again given

the right by rule 315, where an original defendant

is  also
made defendant by countevelaim.,

semble he would have the
same length of time to defend thereto as he wonld t

0 n state

ment of claim, as rule 315 only excepts a plaintiff
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['he Ontario Rule requires all defendants by counterelaim
defend within 10 (formerly 8) days
wvment into eourt in answer to connterclaim, rule 558
plaintiff made a defendant by connterelaim may count-
magainst the plaintiff by counterelaim in respeet of a
ise ol action aceruing subsequent to the issue ol the writ,
Andrews, 8 Q.B.D. 428 or in respeet of a breach of
tract alleged in the counterelaim so long as it is pleaded as
shield and not as a sword.  Renton Gibbs v. Neville (1900),
I3, 181 Snyder v. Minnedosa, 5 W.W.R. 151, 23 M.R. 750

'
!
RULE 313. IPLEAMING—DEFENCE AND COUNTERCLAIM — REPLY
» NTATEMENT OF DEFENCE
1902 Rule 297 (a): 1905 Ontario Rule 1913 Ontario
de 256 1913 Outario Rule 1185 Rule 297 (a) added by
Bd. VI e 17, 8. 2. !
Long vacation is not to be reckoned in computing  the
rule 395 (e)
Ihe rules governing pleadings apply to a reply.
In Ontario the reply must be delivered within 3 weeks,
\ plaintifit may either reply or amend his statement of
i under rule 320, exeept as provided for in this rule and
ex 411312, and 314, and the only pleadings in an action shall
statement of elaim and a statement of defence,  1f it is
sived 1o set up new faets, the latter practice must be follow
doas a reply is merely what is ealled and ean set up no new
ts, subjeet to rule 358, See also Qua v. (.0, Woodman,
O.1.R. 51,
e action is at issue at the expiration of 10 days from
felivery of the last pleading, rule 320.
Where the statement of defence is a mere denial and the
is in no way ecalled for thereby, but contains new mat-
vhieh constitutes a departure, the reply will be ordered
out, Monareh Lumber Co, v. Hewitt, 1 WW.R. 1013;
pire Sash, ete, (fo, v. Maranda, 19 W.I.. R. 78.
Review of diseretion of referee, ibid
In Ontario a counterclaiming defendant is entitled  to
cr i reply to the defence of a plaintiff (defendant by
nterelaim), Trwin v, Turner. 16 P.R. 349. Semble rule

vill mot bear such an interpretation, especially read in
ht of seetion 2 (e) of the Aet. See also rnle 184 as
wmended statement of defence filed in vaeation,
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Where a plaintiff’s elaim is based entirely upon the As

! signments Aet, it is a departure in pleading to set up in reply
a case based on the Bills of Sale Aet, and such case should not

be recognized, Empire Sash & Door Co. v. Maranda, 21 M.R

RULE 314. PLEADING — DEFENCE  AND  COUNTERCLAIM ~— No

SUBSEQUENT PLEADING WITHOUT LEAVE

1902 Rule 297 (b); 1905 Ontario Rule 257 part; 1913
Ontario Rule 119 part: rule 297 (b) was added by 56 Ed
VL 0: 37 8. 2

The Ontario Rules have not the last elause, and reqguire
a joinder of issue to be served.  Under the Manitoba Rule
(3200 the action auntomatically beeomes at issue at the expir
ation of, ten days from the delivery of the last pleading. Quaere
as to the meaning of the last clause in the rule. as a  reply
should merely be a denial and answer, which would put all
fuestions inissue

It is permissible to reply by denial of allegations, by

way of confession and avoidanee. Smith v. Smith, 2 O.L.R. 410

RULE 315 PPLEADING - DEFENCE AND COUNTERCLAIM — Time
ror KNG DEFENCE To COUNTERCLAIM
The time lmited for filing a statement of defence to  a
counterelaim shall be as stated in roles 182 and 183, exeept

i the case of a plaintif who shall, (a) deliver it within eight

daxs from serviee of the counterelaim on him, R.SDM. ¢ 40,
r.208; 3 Geo. V. e, 12, 8 3 part

1902 Rule 298; 1905 Ontario Rule 250; 1913 Ontario
Rule 114

The former rule had at (a) the words ““if he wishes to
deliver a defenee.”” These were struek out by 3 Geo, V, eap 12,
s. 3 lollowing the judgment in Thompson v. Yockney, supra
See notes to rule 311

RULE 316. P"LeAnING— DEFENCE  AND COUNTERCLAIM —RULES
GOVERNING RUBSEQUENT PPROCEEDINGS TO CCOUNTERCLAIMS
1902 Rule 2958 (a); 1905 Ontario Rule 2

Rule 116,

The rule 298 (a) was added by 10 Ed. VII, cap. 17, 5. 5
The above Ontario Rules are the only ones at all resemb

: 1913 Ontario
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rude 316, but 1t would seem they  would  warvant  the
wetice which s the same as that called for by rule 316

RULE 317 'LEADING—DEFENCE  AND  (COUNTERCLAIM PPro.
CEEDINGS WHEN COUNTERCLAIMS NOT DEFENDED

1902 Rule 295 (b 1905 Ontario Rules 265 and 55:3; 1912
Ontario Rule 121,

1902 295 (b) added hy 10 Ed. VIL, ¢. 17, . 5 part
Ineluding the plaintiff in the aetion.”  These words were

Ided by 3 Geo, V., e, 12, 8. 3. See notes to rule 311
The Ontario Rules (121, 356 and 357) vequire the plead
nes to he noted elosed and a motion made ex parte for judg
ent exeept in certain cases where it may he signed on praeeipe
he same praetice will be followed in Manitoba under rule 317,
noso far as failure to file a defence to a connterelaim is con
e bt there is no provision in Manitoba for noting plead
us closed. For other cases see rules 607 of seq. which govern

procecdings when no defenee is filed to a statement of

RULE 318.  PPLEADING-—(iENERALLY -~}

orMER RULEs aNp Laws
OF PLEADING ABOLISHED,

1902 Rule 299; 1905 Ontario Rule 264: 1913 Ontario Rule
its this rule. The effeet is the smme,  See also rale 2. The
wdival difference between the former system of eommon law
cading and the present is that the common law rules requir-
the parties to set forth the legal resnlt of the facts and not
facts themselves,

Now the faets must be stated, as in the
form

er Chaneery practice, and the legal result is deeided by

the Conrt. See notes to rule 325 infra,
RULE 319, pPreaning

GENERALLY —RULES OF
STITUTED

PrLeApING Suvs.

1902 Rule 300; 1905 Ontario Rule 264; 1913 Ontario Rule
its this rule, The praetice is the same.

RULE 320.- —PLEADING —(IENERALLY— PLEADINGS 1N
[SSCE—EFrecr  oF  FiNG  DEFENCI
FENCE TO COUNTERCH AN,

ACTIONS
AMENDMENT—E-

1902 Rule 301,

There is no Ontario counterpart to the
'stpart of this rule
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First amended by 5-6 Ed. VIL. cap. 17, s
I'he word defence ineludes counterelann where there is onie
Thompson v. Yoekney, 23 M.R 1

Action at issue In Ontario an aetion is at issue when

joinder of issue is served alter the reply if any (under Oniario
Kule 1190 or if no joinder is delivered, three weeks after the
delivery of the statement of defenee.  See Ontavio Rule 1905
(262) and notes, 1913 Ontario Rule 120
In Ontario, where a reply is delivered but issue is not join
ed, the pleadings become elosed upon the expiration of 4 days
from the delivery of the reply, Schneider v. Proctor, 9 PR, 11
Qua v. C.0. Woodman, 5 O.LR. 51, After the pleadings are
closed either party may give notice of trial, Ontario rule 530.
The Manitoba Rule governing notice of trial is 566, exeept
as mentioned in rules 311, 312, 313 and 314,
The pleadings provided for by these rules arve :—
111, Statement of defence by third person added under
rule 309 by counterelaim,
112, Defence to counterclaim.
4, Plaintiff's reply
114, Any pleading allowed on special application 1o the
Court or a Judge,
See notes to these rules supra

\nd he may amend his statement of Claim, ™
I

plamtiti’ may follow this rule or reply under rule 313

ee notes to ride 313 for the prineiples governing his choiee
For the rules governing amendment, see rule 348 et seq
DEFENCE To CoUNTERCLAIM, This side note should have been

struek out in revision, as the following clause to which it

-
ferred was struek out by 3 Geo, V., eap, 12, 5. 3, following the
decision in Thompson v. Yoekney, 3 W.W.R. 591,
Where a connterelaim has heen filed the plaintiff may file

a defence to such counterelaim.” See the third party proced
e, Rules 223 et seq, and notes

Under this rule it is not necessary to file a veply if it is
only songht to deny allegations, as by this rule they are con
sidered denied. See also per Howell, CLLNML, Affleck v, Mason,
21 MR, at p. 761

Where a statement of defence has been amended, an ae
tion is not at issue until the expiration of 10 days from the de-
livery of the amended statement of defence, Brown v. Telegram
Printing Co.. 21 MR . and as to statement of claim, this
ease is followed in Pitura v. Haney. 23 M.R. 753,
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RULE 321
1902 Rule 302; 1905 Ontario Rule 265: 1913 Ontario
Hule 139 part
See rule 372 as to rolls and records, size of when folded,ete.
\s to paper notices and written proceedings generally see

ex 369 et seq. s and as to Cwriting” and written,” RS,

ap. 105, 8. 27 (k).

RULE 322.— PLEADING—GENERALLY—PRINTING PLEADING
OWANCE FOR SAME,
1902 Rule 303: 1905 Ontario Rule 265 (2

\ folio shall mean 100 words, Rule 374

RULE 323. - PLEADING—GENERALLY-—DELIVERY  OF  PLEADING

SUBSEQUENT TO STATEMENT OF CLAIM—MARKING PLEADING.

1902 Rule 304: 1905 Ontario Rule 266, 267: 1913 On-
rio Rule 140

I'he Ontario Rule also requires the name of the solicitor

his address to be endorsed on the face,  Manitoba Rule

makes the same requirements as to a statement of  claim

bie there is no such rule as to other pleadings in Manitoba

The Ontario Rule 267 was the same as the last elause of

exceept that deliv also ineluded service: under the
Ontario practice (rule 140), the pleading must first  he
I and the eopy served must bear the date of filing endorsed
face. The praetice in Manitoba is the same and a plead-

s wenerally filed before being served, and see rule 324 which

I seem to require filing before serviee,

RULE 324, PLEADING—(ENERALLY —SERVICE OF PLEADING SUB-

EQUENT TO STATEMENT OF ('LAIM

1902 Rule 305. No Ontario counterpart in form, this prae-

ing provided for by rule (267) 140. See notes to rule
hove
Serviee should be made upon the solicitor if one appears
e party, rule 293, or his agent, ibid. 1f the party ap-
I's 1 person, the papers and proceedings may be left in the
¢ out of which the statement of claim issued, role 271, See

<l

72 and as to service of a statement of elaim, rules 267
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RULE 325, PLEADING—GENERALLY —FoRM 0F PLEADINGS,

1902 Rule 306; 1905 Ontario Rule 268 1913 Ontario
Rule 141

Phe Ontario Rules have not the last elause.  See the notes
to rnle 318, as to the difference between the former and present
practice requiring the stating of material facts. See also Law
fer v, Carrier, 10 2R, 6205 Harris v. Jenkins, 22 Chy- D. 481;
Phillips v. Phillips, 4 Q.B.D. 127;  Stratford v. Gordon, 14
PR.407; Bradt v, Tew, 18 PR, 30; Davey v. Garrett, 7 Ch
13 473, See also 25 LT, 6638

The following rules should be carefully read in conjunction
with this rule. the whole forming, as it were, a ceoditication of
the rules of pleading

Statements of elaim are governed, in so far as the pleading
is coneerned, particularly by this rule and rales 300 (h) and
Relief elaimed to be stated speeifically, statements of de

fenee by 339, 340, 341, 342 and 343, and pleadings generally

by 329 distinet elaims or defences to be stated separately, 330,

effeet of doenment may be stated, 331; malice, ete., to be alleged
as a faet, 332; also notice; 333, also implied contract: 334,
faets presumed need not be stated; 335, representative eapacity
specifically denied ; 336, allegations and proof of conditions pre
cedent . 337, must speeifically deny incorporation if the fuet of
non-incorporation is songht to he proved: 595, as to effeet of
bare denial of contract

When the failure to prove a fact will cause an action to
fail, that faet is a material one upon which the plaintiif re
lies, and, under this rale, should be sed ont in the statement of
elaim

Makarsky v. C.P.R. (1904), 15 M.R. 53

As 1o manner of making admissions, see rule 327 infra

In a «tatement of elaim making ont a case for an injune

tion to prevent an infringement of the plaintiff’s trade name,
they may either allege in terse and genera! ferms the acquisi
tion of a title by long user or they may set ont such faets in de
tail to prove the user, as they might have furnished by way of
particulars it demanded, in case they had confined themsclves in
the first instance to a general allegation of title acquired by
user.  Theo Noel (o, & Vitae Ove Co., 17 M.R. 319, follow:
MacLean v, Kingdon Printing Co., 18 M.R. 274, See rule 34
and notes
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Must plead positively and not on information. Alois Sehwei.
r & Coov. Vineberg Co., 15 M.R. 536
\ plea, against the validity of which as a defence there
direet Manitoba authority, will not, on that ground only, he
truek ont, Woods v, Tees, 5 M.R. 256,
\ statement of claim against a railway company for kiliing
wse contained a general plea of negligence and a specific
vit alleging the absence of cattle guards. The evidence prov
defeet in the fence. Held the pleading was suflicient to sup
ta finding for the plaintiff, Stitt v. C.N.R. Co,, 3 W.W.R

See notes to rule 528, supra

\s to particulars see the following rule:

Lier. If the words are not libellous per se there must be
nomnendo showing in what sense they were defamatory, Smith

i, 21 MR, 583, per Howell, CLLM., at p. 593

RULE 326. I’i EADING—(GENERALLY —PARTICULARS TO BE FILED

1902 Rule 306 (a). No Ontario counterpart.  The 1905
tario Rules had a rule (299) providing for the ordering of
iticulars upon an application for that purpose. This rule
ppears to have bheen dropped in the 1913 revision, and  the
of ordering particulars now seems to depend upon the

nt jurisdietion of the court, as it did before the passing

e 209, Queen Vietoria Park, ete., v. Howard, 13 P.R. 14,

is it seems to do in Manitoba

Fhe present rule was added by 10 Ed. VII, cap. 17, s. 6.
See notes to rule 300 (¢) $

Semble the better practice is fo demand particulars by
en- demand, and in default move before the referee in
bers for them under the authority set out above
\s i0 the general rules applicable on such a motion, see
Swith v Boyd, 17 P.R. 463; Bank of Toronto v. Insurance
pany, 18 P.R. 27
Ihe motion should be confined to such partienlars as are
Hised upon demand.  In the discretion of the judge an order
partienlars may be made ex parte, but the correct practie
pon notice of motion, Martel v, Dubord, 1 M.R, 174
Particulars will not be ordered after the eclose of the
dings, Smith v, Boyd: and Bank of Toronto v. Insurance
lollowed.  Savage v. C.P.R.. 16 M.R. 376: Rat Portage
Lmmnber Co, v. Equity Fire Tns. Co., 17 M.R. 33, 6 W.L.R. 3
s it is shown hy affidavit or otherwise independently of
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the pleadings that they are required for the purpose of saving
expense or preventing surprise at the trial, ibid,

Particulars are not, as in England, treated as amendments
to the pleadings,  If the party seeking particulars has  ex-
amined the opposite party for discovery and failed to get them,
that might he treated as a special eirenmstanee warranting the
order. Savage v. C.P.R., supra; Kelly v. Kelly, 18 M.R. 331

If delivered on examination, they are as binding as if in
a pleading, ibid,

In eertain cases discovery may be ordered before a party
is compelled to reply to a demand for particulars, Timmons

National Life, 18 M.R. 465, and see notes to rule 398
Paragraph—** Particulars."’

As to in libel actions, see Timmons v. National Life, 18
MR, 4655 19 MLR. 227, on plea of privilege,

Lever v, Assoetated Newspapers (1907, 2 KB, 626

In malicious prosecution actions, Cousins v. C.N.R., 15 M,
R. 320, Fraud, Appleman v. Appleman, 12 P.R. 138, Partie
ulars refused in a negligence action, Cuperman v. Ashdown, 20
MR, 424: 16 W.L.R. 687, in which Metealfe, JJ., sums up the
Manitoba practice, following Miller v. Westhourne, 13 M.R. 197
Particulars ordered of special damage in Elliott v. Hogue, 3 M
R. 674, an action on a promissory note, In aetions of tort must
show special grounds for order, Miller v. Rural Municipality of
Westbhourne, 13 MR, 197

IFor Ontario practice see Town of Sturgeon Falls v, Tm
perial Land Co., 2 OOWN 14335 3 0. WONL 49, 216,

For partienlars of a plea of not guilty by statuie, rule 342

See notes to rules 180 and 181 as to disclosure hy solicitors

and plaintiffs

RULE 327.  1PLEADING —GENERALLY —— ADMISSIONS,

1902 Rule 307: 1905 Ontario Rule 270, 1913 Outario Rule
omits this rule and leaves it to rule 142 (see notes to rule 305,
above . which applies to all pleadings to rvequire  admissions
without speeifying the form they are to take, By rule 142 a

defendant is not permitted to deny generally,

RULE 328 IPLEADING—GIENERALLY — RELIEF CLAIMED TO BE
STATED NSPECIFICALLY
1902 Rule 30s; 1905 Ontarvio Rule 273 1913 Ontario

Rule 145, The terms of rule 145 are less verbose, but the rule
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means the same, it would appear, although it drops the words “‘or
clief claimed by the defendant in his statement of defence.’
e last clanse of rule 328 is omitted from Ontario Rule 145.
See notes 1o rule 398 infra.
See notes to rules 300 and 325 supra, which must be read
with this rule
Dilatory pleas are abolished, Goldfields v. HHarris, 2 0. W.
N, 1391 .
As to the velief that may be given under a prayer for “‘such
further and other relief,”” see Holman v. Knox, 25 O.L.R, p.
~at p. 606 and 607; Gaughan v. Sharpe (1881) 6 AR, 417;
Gunn v, Trust & Loan (18582), 2 O.R. 393.
\s to pleading alternatives, see Grice v. Bartram, 3 O.W,
N 175 they must not he inconsistent, ibid. Tines v. Pepper, 6
OW.R, 7T13: Moore v. Ulleoats [19081, 1 Ch. 575; Swater v.
Canada Central, 25 Gr. 363,
See Empire Sashsete., v. Maranda, 21 M.R. 607,
Where several defendants are joined in an action the state-
ent of elaim must show clearly what is charged against each
party. otherwise the ambiguous portions will be struek out, Alex-
inder v. Simpson, 1 W.W.R. 932,
\s to joinder of parties, see rules 195 et seq.
\s to amendments of statements of claim, rules 320, 345
sedeand as to pleading matters arising pendente lite, rules

i~ and notes,

RULE 329 PLEADING—GENERALLY—DISTINC® CLAIME OR DE-
FENCES TO BE STATED SEPARATELY,
1902 Rule 309; 1905 Ontario Rule 274: 1913 Ontario
tules drop this elause,

This rule governs the manner of setting up the pleas al-
ed by rules 196 and 239,

In Alois Schweiger & Co. v. Vineberg Co., 15 M.R. 536, a
use was struek out as conflieting with this rule.

RULE 330. - PLEADING—(iENERALLY — EFFECT OF DOCUMEN1
MAY BE STATED.
1902 Rule 310; 1905 Ontario Rule 275; 1913 Ontaric
Itule 147
[he Ontario Rule 275 had at the end the words
precise words of the doeument or any part thereof are
terial” Ontario Rule 147 is identieal with rule 330

‘

‘unless
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The precise words in libel actions must still he set out,
Bradlaugh v. The Queen, 3 Q.B.D. 607; Hay v. Bingham, 5
¢ .
O.L.R. 224,

RULE 331, PPLEADING—(GENERALLY— ALLEGATION  OF  MALICE,

Ere,

1902 Rule 311; 1905 Ontario Rule 276; 1913 Ontario
Rule 145,

Where an aet is lawful, the mere faet that it was done
maliciously does not make it unlawful, Allen v. Flood 15898,
AG 1,

Fraup.  As to sufficiency of allegation, see Marshall v
Staden, 68 Eng. R. 177, followed in Pringle v. Dwyer, 2 W,
W.R. (Alta) 1049; Dougan v. Mitehell, 9 M.R. 177, de-
murrer allowed; A-G. v. Richard, 4 M.R. 336; Moore v
Scott, 5 W.L.R. 8. The other side may demand particulars
of the fraud, Appleman v. Appleman, 12 P.R. 135,

Mavice:  Rogers v, Clark, 13 M.R. 189; Hopewell v
Kennedy, 9 O.L.R. 49,

NEGUIGENCE: It is sufficient to allege negligence gener-
ally, Quillinan v. Can. Southern Ry., 6 O.R. 567,

Shaw v. C.P.R, 5 M.R. 198; Stitt v. C.N.R, 3 W.W.R.
1116,

RULE 332.— PLEADING—(ENERALLY — ALLEGATION OF NOTICE,
1902 Rule 312; 1905 Ontario Rule 277; 1913 Ontario
Rule 149,

A contraet is not really a faet, it is an inference of law

from facts. See rule 333,

RULE 333 PLEADING—(ENERALLY—ALLEGATION  OF  [MPLIED

('ONTRACT,

1902 Rule 313; 1905 Ontario Rule 278; 1913 Ontario
Rule 150 has not the last clause,

See note to rule 332, Where an express agreement in
writing exists rule 330 governs the pleading of it,

For rules governing the interpretation of such a contraet,
see Bailey v. Dawson, 3 O.W.N, 560; 25 O.L.R. 387, where
the cases are colleeted, and Watson v. Manitoba Free Press Co,
18 M.R. 309; Alois Schweiger & Co. v. Vineberg Co., 15 M.
R. 536. See rule
contract,

338 as to the effeet of a bare denial of a
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RULE 334, 1 EADING—GENERALLY—FAcTs  PRESUMED  NEED
NoT BE NTATED,
1902 Rule 314; 1905 Ontario Rule 279 1913
151

See rale H8T

RULE 335  PLEADING—(ENERALLY— REPRESENTATIVE (CAPACITY
v Bk DENIED SPECIFICALLY,
1902 Rule 315; 1905 Ontario Rule 280; 1913 Ontario
Rule 152
See also rule 305, In Ontario the silence of a pleading
v admission (1905 Ontario Rule 2 1913 Rule 144, In
\lanitoba it is by virtue of rule 305 and 335

RULE 336. P’LEADING—({ENERALLY—\LLEGATIONS AND PROOF

oF CONDITIONS PRECEDENT,

1902 Rule 315 (a); 1905 Ontario Rule 130; 1913 Ontario
¢ 146, This rule was added by 7, 8 Ed. VII, eap. 12, s. 10
Clarke v. City of Winnipeg, T.W. 56

As to pleading conditions in a fire poliey, see Praire City
Uil Company v, Standard Mutual Fire Ins. Co. 19 MR, 7205
14 W.L.R. 380, sub, nom., Lewis v. Standard Mutual, ete., (o,
H SR, 40,

Rul

RULE 337 PLEADING—(ENERALLY— INCORPORATION OF PARTY
NEED Nor pe PROVED UNLESS SPECIFICALLY DENIED,
1902 Rule 3165 1905 Ontario Rule 281:; 1913 Ontario
154

See King Furniture v. Berling, 5 O.L.R, 463, See rule 214,

RULE 338. —PLEADING—(GENERALLY—BARE DENIAL oF CON-
FRACT ONLY DENIAL OF THE MAKING.

1902 Rule 317; 1905 Ontario Rule 282; 1913 Ontario
le 154
See rale 332 and notes,

RULE 339, PLEADING—(GENERALLY—NO PLEA IN ABATEMENT.
1902 Rule 318; 1905 Ontario Rule 283, The 1913 revi-
1 drops this rule,

\ plea in abatement was one showing some ground for
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abating, e, quashing, the writ. This is now superseded by
the practice under Manitoba Rule 220, and in Ontario the re
vision of 1913 dropped the corresponding 1905 rule  (206),
For a case under the former practice see Shore v, Green, 6
MR 3220 and see MeKeown v, Lechtzier, 26 W.L.R. 264

RULE 340.  P1EADING —GENERALLY— No- NEW  ASSIGNMENT

1902 Rule 319; 1905 Ontario Rule 284 The 1913 On
tario revision drops this rule.  See notes to rule 339, The On.
tario Rules also have a provision (rule 157) that a subsequent
pleading shall not raise any new ground of claim or contain
any alle

ations of faet inconsistent with the previous pleading
of the party pleading the same.  There is no sneh rale in Man
itoba,  See Holmested & Langton, p. 488, for a history of
new assignment, and p 192 for cases governing ineconsistent
pleadings,  Quaere whether subjeet to the rule allowing alter
native pleas (328), which also exists in Ontario, the practice in
Manitoba wonld not be the same

RULE 341, PLEADING —GENERALLY —DEFENCE TO ACTION
RECOVERY oF LAND

ot
1902 Rule 320; 1905 Ontario Rule 285: 1913 Ontario
Rule 155, The Ontario Rule has not the last elause of 341
which seems to be redundant
The plaintift may force the defendant to discover his title
1

profits, as the defendant must oppose the plaintiff’s  prima

before trial by woving to appoint a receiver of the rents

facie title with his own, Johns v Johns (1898) 2 Chy. 580

A mortgagor in defanlt eould not set up this rule

The effect of a deed is not a faet, and a mere plea of the
effeet is embarrassing, Phillips v. Phillips, 4 QB.D. 127,
Holmested & Langton, p. 489

RULE 342 "1 EADING—GENERALLY —PPLEA 0F “*NoT GUILTY BY
STaTUTE.”

1902 Rule 321; 1905 Ontario Rule 286: 1913 Ontario
Rule 156 part

For the effeet of such a plea see Pettitt v. Kerr, 5 MR, 359

As to the manner of pleading see the following rule
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RULE 343 — PLEADING—GENERALLY —PLEA OF ** NOT GUILTY BY
STATUTE™ 10 CONTAIN REFERENCE TO STATUTE RELIED ON.
1902 Rule 322; 1905 Ontario Rule 287: 1913 Ontario

Rule 156 part,

In referring to a revision of statutes the statute originally
biinging the law pleaded into foree, should also be referred to;

althongh in one case where a plaintiff required partienlars of

such a defence an Ontario Divisional Court overruled  the ap

plication, holding that the Ontario Rule (299 exeluded it
Faylor v. GT.R., 2 O.LR. 145, See R.S.0. 1807, cap: 88, and
Dominion lway Aet, sece. 306

RULE 344, PLEADING—[SSUES—SETTLING THE [ssUE oF Facr

DISPUTE BETWEEN PARTIES —SETTLING ADMISSIONS —PPRO
CEDURE

1902 Rule ! as amended by 67 Ed. VI ¢ 12

v Ontario Rules 376 and 377; 1913 Ontario Rule 125 and

8 5
1y

Ihis rule permits rule 436 to be given effeet to

See rule 463 to 469, as to special cases

Rule 636 provides for judgment on motion after issues
il not provided for in the order directing

RULE 345.— PLEADINGS —STRIKING OUT, AMENDING PLEADINGS.

ETC.—CotrT MAy ORDER SCANDALOUS MATTER To BE EX

PUGNED

1902 Rule 324; 1905 Ontario Rule 206: 1913 Ontario
tile 136

Fhe conrt may make such an order without application

cither party, or a stranger may apply for such order

Holmested & Langton, p. 497

Fhis rule applies to proceedings at the trial only.  The

Outario Rule covers all applications no watter  when
ade. The Manitoba Rules 346 and 347 provide for applica-
ons other than at trial. The Ontario Rules have a role (261)
124 which provides for the striking out of a pleading as a
ole, and the pleading must be attacked as a whole, There is
v sueh rale in Manitoba, but a pleading may be attacked in
IS entirety

NCANDALOUS, - As to what is seandalous, see Millington v

6 Q.BD.190; Remington v, Scholes (1897) 2 Chy. 1;
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I re Jessop 1910, W.N, 125: Christie v, Christie, L.LR. 8, Ch
\pp. 499 Saddlier v. Smith, 7 P.R. 409, Is not scandalous,
it revelant, Fisher v, Owen, 8 Ch, D, 653
Costs,  As to disallowanee of costs of unnecessary plead
ings, see rule 974, and as to the costs of such an application,
Holmested v, Langton, p. 498
Prolixity, not necessarily a ground for striking out.  Theo
Noel Co, v, Vitae Ore Co, 17 MR, 319, See notes to rule 347
RULE 346. " RIKING O, AMENDING  PLEADINGS,
Fore \lorioN UxaeE MAY BE Mape At ANy Tisg
Berore HEARING
1902 Rule 425 1905 Ontario Rule 297 1913 Ontario
Rule 147
See notes to rules 345 and 347, See A v, Bo 14 MR 729,
as to seandal in an affidavit
RULE 347.  PPreapinG—STRIKING OUr, AMENDING  PLEADIN
For STRIKING OUT OB AMENDING SCANDALOUS OR EMEAR-
IASSING MATTERS
1902 Rule 326: 1905 Ontario Rule 295: 1913 Ontaro
Rule 136
rule was cast in its present form by 78 Ed. VI e
12. 4,8
Rule 345 is confined to expunging a pleading or having
it taken off the files as scandalous. See notes to that rule
Under this rule a pleading may be straek out in whole o
in part, if the whole or a part is:
1. Neandalons, See notes to 345
2. Unnecessary, See notes to 345 as to prolixity, need
: not be struek ont as heing merely unnecessary, Pyne v. Pyne, 3
0O.W.N\. 162,
1. Embarrassing
Ihis rule merely deelares the powers inherent in the Court,
Tolmested & Langton, p. 499
Pleadings should seldom be interfered with on summary
application, Glass v, Grant, 14 P.R. 407: Stratford v. Gordon
14 PR, 407: Holland v, Hall, 3 O.\W.N. 103
For a history of the rule see Pyne v, Pyne, supra
1 Laches may defeat such an application, British Linen Co

v. MeEwen, 8 MR, 214
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Nor should sueh a motion be made while there is a demurrer
ending, Smith v. Murray, 21 MLR. 753. A plaintiff, who may
ow demur, may move to strike out any pleading which
I have been held bad on demurrer under the former prac-

\etna Life Insee, Co. v. Sharpe, 11 M.R. 141

Costs of suceessful motion, to sueeesstul party in the cause

noany event, ibid,
I'he embarrassment should be plain and obvious, Donglas
Young, 22 W.L.R. 733 (Sask
Prolixity not embarrassment, Maclean v. Kingdon Print

Co.. 18 MLR. 274, but obseurity is Strathdee v. Manufae-
rers, 11 W.L.R. 468 (Alta See notes to rule 345 and sub-
d (20 to this rule, above. Pleading matters of evidence is
harrassing, Jones v, Gore, 22 W.L.R. 739 (Sask.).

Seanper. For embarrassing pleas in. See Messervey v

pson, 22 MR, 421, 20 W.L.R. 531; Holland v, all, 3 O.W,
104, A pleading is embarrassing unless it follows rules 318

of Ko

Generally as to this rule see Duryea v. Kaufman, 21 O.L.R.
©1. Hamilton v, National Trust, 7 O.L.R. 607; Wilbur v.
clson, 3 OWN, 236, Rutherford v. Murray-Kay, ibid 29,

v. Gramophone Co. (1909), A.('. 488, 493, binding by
rtue of Trimble v. Hill, 5 A.C. 342, 344; National Trust v.

st and Guarantee, 3 O.W.N, 104,

In an action of negligenee a denial of negligenee followed
voan allegation of contributory negligenee is not embarrassing,
nith v. Canada Cyele & Motor Co.. 15 W.L.R. 344,

Speeifie denials of material allegations contained in the
tement of elaim are unobjeetionable, ibid.

\ plea of fair comment in a defence in a libel action was
“ld not to bhe embarrassing. Martin v. Manitoba Free Press

7 M.R. 413.

RULE 348 PLEADING—STRIKING OUT, AMENDING PLEADINGS,
e AMENDING BY PLAINTIFE WiTHOUT LEAVE—TIME FOR
Fiaxa DEFENCE—PRAECIPE ORDER T0  AMEND  CLERICAL
ERRORS—ONE ORDER OF COURSE TO AMEND OBTAINABLE AT
ANY TIME BEFORE [SSUE,

1902 Rule 1905 Ontario Rule 300 (part) 1247 (part)
It would seem that under the first clause of this rule a

ntift anay amend his statement of elaim even after the
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defence has been delivered (ss, 2, if he amends within the time

lmited for filing sueh defenee, A new time for filing a defence
then begins to run if one has been filed, and a defence to the
amended statement of elaim must be filed within % days, even
it would seem where the defendant is out of the jurisdietion.
Quacre, if no defenee is filed and a plaintift amends on the last
day but one, must the defence still be filed on the last day?
It would seem so. but see enle 350 (ss. 20, only goes to cases
where a defenee is filed.

No order is required to amend under the first clanse of
this rule, Either party may amend under elanse (3) by virtue
of 3 tieo. V.. e. 12, 8. 3, which inserted the words “‘any plead-
ing"" in place of the words ‘‘the statement of elaim.”” The

plaintiff may amend once on praecipe at any time before the

action is at issue, ss, (4) added by 1.2 Ed. VIL, e. 6, 8. 5

The action is at issue at the expiration of 10 days from the de-

livery of the last pleading,  For orders of course or side bar

rules, see Holmested & Langton, p. 212, See rule 21 and notes
By an amendment on praceipe under this rule new parties

defendant may be added with elaims for relief against them

First National Bank v. Avitt, 26 W.L.R, 37, 5 W.W.R. 663
See notes to rule 351,

A defendant may amend his set off or counterelaim without
leave under rule 349, but must move to amend his statement
of defence, if he desires to do so, under rule 351, As to the
effeet of not pleading to an amended pleading, see rule 350

As to amending a statement of elaim where a defendant is
added or substituted, see rule 222

RULE 349, PrLeapING—STRIKING OUT, AMENDING  PLEADING
ETC.—AMENDMENTS BY DEFENDANT WiTHOUT LEAVE,

1902 Rule 328; no similar Ontario Rule. A defendant
must move for leave to amend under the Ontario Rules unless
by consent. It would seem that under this rule a statement
of defence may not be amended, but only a set off or connter-
claim, and that unless it is desired to amend merely clerieal
errors in a statement of defence under rule 3458 (3), a motion
must be made under rule 351, See rules 320 and 348 and notes
A defenee filed in vacation may be amended within 8 days after
vacation, rule 184, —computation of,—rule 336,

As to pleading to an amended pleading. see rule 350

The amendment must he made within 8 days. See rule 386,
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RULE 350. ’LEADING—STRIKING  Ou'T,

AMENDING PLEADING,
Fore PLEADING TO AMEND PLEADING

1902 Rule 329; 1905 Ontario Rule 302; 1913 Ontario Rule

I'he Ontario Rules only apply to a defendant pleading to

nended pleading of a plaintiff, amended under (1905) On
rio R 300, 1913 Ontario Rule 127, and not
cnt made on order,

Rule

to an amend
350 applies to all cases and to amendments made on

\ party pleading to an amended pleading may
1. Plead anew, or
2. Plead additional matter
b Permit his former pleading to the pleading since
amended, to stand as his pleading to the amended
pleading.

VEQUISITES OF DELIVERY.  See rule 323 and 356

RULE 351 PLEADING—STRIKING O,

AMENDING  PLEADING,
Ere

APPLICATION FOR LEAVE To AMEND,

1902 Rule 330; 1904 Ontario Rule 304; 1913 Ontarvio Rule

Ihis rule provides for an application for leave to amend
Lo At any time before trial, to a Judge in Chambers
Ihis motion is properly made to the Referee in Chambers,

Fhe havdship of an amendment is no answer to an appli

Hunter Boyd, 6 O.L.R. 639,
Fhat an amendment sets up a new cause of action is not
el a sufficient ground for refusing to allow i,
Lee v Gallagher, 15 M.R. 677, but see
ane, 13 W.L.R. 534 (Sask :
is rile gives effeet to seetion 25 of the Aet,
Where a plaintiff not entitled to relief on his pleadings is
tiled on the pleading of the defendant, he shonld amend in-

of admitting the favourable ease in his reply.

Davis v. Durt &

loyle v,
son, 9 ALR, IR0, As to the diseretion exercised in allowir

dment, see Hanbury v. Chambers, 10 M.R. 167
nd Corporation of Canada, 6 M.R.

he t

test is whether or not the party opposing the amend

; Johnson
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ment would be placed in such a position he could net be com-

pensated by an allowance for costs or otherwise

Winnipeg v. Winnipeg Eleetrie, 19 M.R

Lee v, Gallagher, supra,

suyder v, Minnedosa, 5 W.W.R. 151

See notes to rule 302 (¢) as to demurrer

\s to amending to plead matters arvising pendente lite, see
rule 358 et seq. and notes,  As to amendment by adding or
striking out parties, see rule 221 et seq

In an action for an injunction to restrain breaches of a
contract made on behalf of a company 1o be formed, an amend
went 1o add elaims for damages for the plaintiff as trustee for
such company and for the company as c.q.t., was refused. Cass
v. MeCuteheon, 15 MR, 669

Gireat delay in making an application only partially ae
connted for, is no ground for refusing it if no injury is cuaused
that cannot be compensated by costs, MePherson v, Edwards, 19
MLR. 347 13 W.L.R. 440

SEATUTE oF Limrrations, An amendment to plead this de
fenee should be allowed, Lachappelle v. Lemay, 17 M.R. 161
Beek v. Anderson, 26 W.LLR. 144, 5 W.W.R. 659 Patterson
v, Central, 17 P.R. 470

STATUTE oF Fravns,  An amendment to plead this defene
was refused in James v, Smith (18010, 1 Chy. 3584 ; but see Wil
laws v, Leonard, 16 PR, 551 Elmesley v. Harrison, 17 P.R. 425

Leave granted to a defendant to amend his defenee by add
ing the words “before aetion™ to a plea of payment, Aetna
Life lusee, Co, v, Sharp, 11 M.R. 141

A=sIGNMENTS AT, An amendment to a statement of elai
after the expiration of the time limited for snit by the Assign

ents Aet by adding the words “and the same is hrought for

the henefit of the ereditors generally of the said debtor.” re
fused, as the statutory time for bringing such an action had
expired, Ferguson v. Bryans, 15 M.R. 170, following David
son v, Campbell, 5 MLR. 250

AMENDMENT Grantep,  Shiels v. Adamson, 14 M.R. 703,
to plead an estoppel

Refused Jennett v, Gilmour, 16 M.R. 304 (to claim re
lief against G. who obtained an interest in land after he had
transferrved his former interest to the plaintiff).

Douglas v, Mann, 11 MR, 546 (after defendant had re
fused produetion of the partnership hooks his application for

leave to amend by setting up a partnership between the plain-
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0T and himsell was refused 1. Huggard v, Bennetto, 16 W.L.R
to deny a trust deelared under seal
as 1o perfeeting defeetive material, rule 496
Fdhott v, Robertson, 10 M.R. 625, See notes to rule 312
CosTs, See rule 934
\s 1o the time within which the amendment must be made

ile 353, and for the manner of making, rules 354, 355 and

AT THE TRIAL TO THE PRESIDING JUDGH
\otice of intention to apply should be given under rule
casonable time before trial and the aftidavit supporting

pphication as a general rule is served with the notice of

T the application is made at the eonclusion of the evi
the truth of the allegations sought to be introdueed
horne out by the evidenee, or the applieation will Iy
V-t and City of Winnipeg v. Winnipeg Elee, Ry., 2
s54: Houghton Land v. Ingham, W.L.R. 9652
it will be refused if the allegations sought to he set
constitute no ground of action or defenee against the other
id
Vinendment will be allowed to statement of elain oven at
close of the plaintiff's ease, if costs will compensate
Seandinavian Ameriean National Bank v Kneeland, 24 W
s 4 WOWLR, S64; 23 MR, 4580
also MeCuteheon v, Johnston, 24 W.L.R. s65. action of
e, amendment allowed to plead conversion. But refused
plaintift at the elose of defendant’s argnment in Cockwell v
lard, ete., Co.. 19 W.L.R. 57 (Sask

\inendment allowed by judgment at trial 1o plead partial

nee to which the Judge gave effeet (action specifie per
nec—defence hona fides and inability to  make title
v. MeDonald, 4 W.L.R. 303
nendment to defence in aetion for damages for death
Antif’s wife allowed to alter admission of plaintiff’s vep
tative capacity to one limited to his representative ea
mder Manitoba appointment, and denying any appoint
by or under any authority of place where aceident oe
Couture v, Dominion Fish Co., 10 W.L.R, 85, see 11 W
112, 18 M.R. 468
\imendment allowed to make a plea of fraud already on

ord, a good plea, although an application to amend by




128 AMENDING PLEADINGS,

introdueing such a plea de novo only granted under exeep
tional ciremmnstances, Moore v. Seott, 5 W.LR. 8

An application at the il for leave to amend to add a

party in whos e of lhmitations |

refused.  Merchants Bank v, Good, 6 M.R. 543

our the s

rn was

RULE 352 PLEADING—STRIKING OUT, AMENDING [’LEADING,
Fore NOTICE OF APPLICATION To AMEND AT Tri
1902 Rule 331, No Ontario rounterpart bhut the praetic

18 the same

RULE 353 PLEADING—STRIKING OUT, AMENDING PLEADINGS,

fore Tive LiMiT FoR AMENDMENT

1902 Rule 332: 1902 Ontario Rule 305 1913 Ontraio Rule
131

Fhe manner of amendinent is preseribed by rules 354 and
0h. I allowed at the trial the usual practice is not to make
the actual amendment at the time but afterwards and within
the time specified, The 1913 Ontario Rule is new in that it now
requires the amendment to be made at onee on the face of th
record

Ihe amendment should, subjeet to the above, he made

1. Within the time specitied by the order o

2. Within 14 days if none is specitied

See rile 386 for computation of the 14 days
The penalty for 1 complianee with this rule is that the
order hecomes ipso fac void unless the time is extended. Se
rule 396, by which the application to extend the time may be
made after the time has expired e new Ontario Rule 131
now only gives 10 days
O, AMENDING ["LEADINGS

RULE 354.1"1.6:A0iN« :
Ere—How AMENDMENTS MAD

1902 Rule 333: 1905 Ontario Rule 3063 1913 Ontario Rule

\ reprint must be delivered either if

1. There are more than 200 words (2 folios, rule 374

to be inserted in any one place, or
2. If amendments are so numerous that reading of them

interlined wonld be difficult or inconvenient
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RULE 355 ’LEADING—STRIKING OU'T,

AMENDING PLEADINGS,
ETC. —MARKING AMENDED PLEADING

1902 Rule 334; 1905 Ontario Rule 307: 1913 Ontario Rule
133 See rule 356 for delivery.

RULE 3566. PPLEADING-—STRIKING OUT, AMENDING PLEADINGS,
ETC—DELIVERY OF AMENDED PPLEADING

1902 Rule 335; 1905 Ontario Rule 308: 1913 Rules drop
this rule.  For the time within which delivery must be made,
see rile 353

Delivery includes filing, rule 323, The practice followed
n the prothonotary’s office requires the order to be filed when
the amendment is made

RULE 357 PLEADING-—PLEADING  MATTER  ARISING  PENDING
FHE ACTION- —BEFORE DELIVERY OF DEFENCE

1902 Rule 3565 1905 Omtario Rule 289 1913 Ontario Rule
e vales do not help a plaintiff in the original
Mebean v MeLean, 17 P.R. 440, He may only set up such

atters by way of defence to a counterelaim, rule 3558

aetion

DErENCES arvising after action bronght:  BaNgrurrey, Re
ro-active statute

RELEasE, Chamberlain v, Chamberlain, 11 P.R. 501 Doyle
Mamond Flint Glass Co., 10 O1L.R. 567

\ setoflf arising pendente lite was pleaded in Ontario un
rule similar, Ontavio Rule 289, but struck out as the Stat.
co. 1L did not permit it to be pleaded in Ontario under the
e Csimilar to 2890 This may be reconsidered if it ever comes
fore a Divisional Court under the guise of a counterclaim. See
so Reid v. Carruthers, 17 P.R.5, Pov. D, 9 OLR. 248
This rule only applies to matters arising before the de
nee is delivered; for matters after defence delivered see rule
If omitted, effect may be given to this rule by an applica
on under rule 361 not hy trying to amend under rule 359

PULE 3568  PreapinG - Preaping Marrer  Arising PENDING

e ACTIoN - BeroORE DELIVERY oF DEFENCE TO COUNTER
CLAIM

1902 Rule 337: 1905 Ontario Rule 290: 1913 Ontario Rule

See notes to rules 348 and 350. The Ontario Rule




130 MATTERS ARISING PENDING ACTION

quired the plaintifft to plead within 3 weeks, the new Ontario
Rule drops the provision,

Quaere, whether the amendment il wade st he mad
within any stated time as for instance under rule 348 (4 be
fore the action is at issue, or, if the plaintiff instead ol amend
ing pleads thereto, then whether the plea is to he considered

as governed by rule 313, or whether there is no time limit up

to the elose of the pleadings? The amendment may be made
without an order apparently, see rule 360, hut nnder what rule

The following part of rule 360 seems to allow the amend
ment to be made on praceipe, accompanied by an  aflidavit
setting ont the faets if the matter arose within 8 days hefore
the making of such amendment

Rule 358 only applies to matters arvising as defence to a
counterelaim, If faets arise after defence filed. constituting a
reply to the defenee, a motion should be made under rule 261
The plaintiff may file a counterelaim to the defendant’s counter
claim, Renton Gibbs v Neville (19000, 2 Q. B. 181, and see notes

to rale 350
suyvder v. Minnedosa, 25 W.L.R. 443, 5 W W I
it is only used as a shield and not as a sword

Speton v Gilmore, 14 MR 7060 see Cameror
MR 231

RULE 359 " vamine Preapisg Mayirer  ARISING  PENDING

PHE ACTION APTER DELIVERY 0F DEFENCE

1902 Rule 338; 1905 Ontario Ruale 291 1913 Ontare Rul

Phis rule s the converse of 357 The Ontario Rules per
mit an amendment as in 359 or the filing of a new statement
of defence and eounterelaim, see Cameron v. Perey, 2 MR, 231
Semble the amendment must be made within 8 days after filing
of the original pleading, Rule 349, or if that elapses then within
S days after the new matter arose nnder rule 360, or within
the time set on a motion under rule 361, in case the defendant
failed to avail himself of rules 349 and 360. A defendant may
he allowed to amend his counterclaim filed by setting up canses
of action for damages alleged to have arisen sinee the connter

i was filed, Snvder v Minnedosa, 26 W.LR. 142
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RULE 360. I"LEADING—PLEADING  MATTER  ARISING
PHE ACTION —~ AMENDMENT ON PRAECIPE,

131
PPENDING

1902 Rule 339: 1905 Ontario Rule

203 1913 Ontario Rule

[here is no Manitoba Rule similar to the Ontario Rule
92) 162

Defences arising after the delivery of the statement of de-
fenee should be allowed on the defendant’s application to amend
see rule 360) if they are such that they may be fully met by
facts set up by the plaintiff in reply.

City of Winnipeg v. Winnipeg Elee. Ry.. 19 M.R. 279
RULE 361, "LEADING — PLEADING  MATTER  ARISING

rHE ACTION— AMENDMENT BY LEAVE

1902 Rule

drops this rule

PENDING

3405 1905 Ontario Rule 294, The 1913 Revision
See notes 1o the preceding rules.  For a case where this
rile might be invoked, see notes to rule 358
RULE 362 MisCELLANEOUS PRODEEDINGS IN AN
FECT o NON-C'OMPLIANCE
TIONS
1902 Rule 541 ;
R4 part

ActioN—-Er

AND  Errors —ForMmaL OpJEC-

1905 Ontario Rule 309 1913 Ontario Rule

RULE 363

FECT OF

MISCELLANEOUSs  PROCEEDINGS IN AN

Action—Er
NON-COMPLIANCE WITH RuLEs
1902 Rule 342 1905 Ontario Rule 310; 1913 Ontario Rule
84
IeREGULARITIES,  For difference between irregularity and
ity see Holmested & Langton. p. 522
tlines, 10 M.R. 317

, and Tmperial Bank v
where an application to rescind was not
o within the time provided for by rule 451, it was held the
rest of the appellant was not affected and this rule was
pphied, Swanson v, MeArthur, 3 W.W.R. 381

nte

A party seek

to enforce a technicality should be treated *‘with the ut

most strietness.”  Kerr v, Desjarlais, 9 M.R. 278

See rule 270 where this rule might be invoked and rule 363
Waver.  An irregularity may be waived by a party's
onduet of the aetion. Tmperial Bank v. Glines, 10 M.R. 317

The Ontario Rule has not the last sentence of rule 363,

but the practice is the same




132 NON-COMPLIANCE AND ERRORS.

RULE 364—MisCELLANEOUS PROCEEDINGS IN AN AcTION—EFp-
FECT OF NON-COMPLIANCE AND ERRORS—IRREGULARITY, AP
PLICATION TO SET ASIDE PROCEEDINGS FOR
1902 Rule 343: 1905 Ontario Rule 311 1913 Ontario Rule

185
See notes to rale 363
The notice of motion must specify the pregularvity and the

obyections, rule 450

RULE 365. MisCELLANEOUS PROCEEDINGS IN AN ACTION
AMENDMENTS — AMENDMENTS OF DEFECTS OR FRrrORS

1902 Kule 344 1905 Ontario Rule 3120 0903 Ontaric Rule

183 (part As to amendment of pleadings, see r

es M7 and
151 as to elerical ervors, rule 662, as to parties. 2200 Thes
rules are the complements of one another

As to irregularities in a Master’s report, these are enrved by
confirmation under rule 79

Under this rule a notice of motion may be amended by

setting up grounds for relief whieh the applicant is entitled to
urge but has ommitted, National Trust v. Campbell. 7 W.LR

74

RULE 366 MISCELLANEOUS  PROCEEDINGS IN AN ACTION

AMENDMENTS  SUBSTITUTION AND ApDITION oF PLANTIFPS

1902 Rule 345: 1905 Ontario Rule 313 1913 Ontario Rule
134 part

See rule 220 and notes as to consent of parties joined

This rule only applies to plaintiffs and see the Law Fees
Aet, RSN 1913, eap. 110

RULE 367 —)\iscELLANEOUS PROCEEDINGS IN AN ACTION

AMENDMENTS — AMENDMENTS AT TRIAL

1902 Rule 346 1913 Ontario Rule 314, 1913 Ontario Rule
ING part

See rule 351 and notes to rule 365

As to manner of making amendments, see rules 354 and
153, The Ontario Rules are similar but are followed by rul
IS8T (3151 (having no Manitoba counterpart) providing no
physieal alteration may be made on a reecord.  See rule 352

for notice of application to amend.  Time for amendment,

ule 353
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RULE 368. MisCELLANEOUS PROCEEDINGS IN AN ACTION
AMENDMENTS —REINSTATING ACTION DisMIssEp IN ErRror
SETTING ASIDE JUDGMENT OBTAINED THROUGH KRROR
1902 Rule 347. No Ontario counterpart

[he Ontario practice is the same. A new trial will be
ranted, Sheahan v. Toronto, R W. Co., 2 O.W.N, 1263

RULE 369. MisCELLANEOUS PROCEEDINGS IN AN ACTION-—PAPER,
NoTICES AND WRITTEN PROCEEDINGS (GENERALLY —NOTICES
ro st WRITTEN OR PRINTED

1902 Rule 348; 1905 Ontario Rule 316 1913 Ontario Rule
184 See rule 321 and notes

RULE 370 MISCELLANEOUS PROCEEDINGS IN AN ACTION--PaA
rER, NoTICEs  AND - WRITTEN  PROCEEDINGS (GENERALLY
PRINTING

1902 Rule 349; 1905 Ontario Rule 317: 1913 Ontario Rule

RULE 371 MisCELLANEOUS PROCEEDINGS IN AN AcTION—PA-
ER, NOTICES AND WRITTEN PROCEEDINGS (JENERALLY —PARA-
(RAPHS
1902 Rule 350; 1905 Ontario Rule 318: 1913 Ontario Rules

irop this rule

RULE 372 —MisCELLANEOUS PROCEEDINGS IN AN AcTION—PA
rER, NOTICES AND WRITTEN PROCEEDINGS (GENERALLY — RoLLS
Wb RECORDS

1902 Rule 351; 1905 Ontario Rule 319: 1913 Ontario Rule

Pleadings may be printed, rule 321, in the manner provided
by rale 370

RULE 373 MISCELLANEOUS PROCEEDINGS IN AN ACTION —PA
PEks, NoTices AND - WRITTEN  PROCEEDINGS  (GENERALLY
SHORT STYLE OF (CAUS)

1902 Rule 352: 1905 Ontario Rule 320 1913 Ontario Rule

0 part




134 PAPERS AND NOTICES—COPIES,

RULE 374 MiSCELLANEOUS PROCEEDINGS IN AN ACTION
Parkrs, NOTICEs AND WRITTEN PROCEEDINGS GENERALLY
Forio 1s 100 Wokbs
1902 Rule 353; 1905 Ontario Rule 4210 1913 Outario Rules

drop this rule

RULE 375 —MisCELLANEOUS PROCEEDINGS IN AN AcTiON - COPIES
OF PAPERS— COPIER FOR SERVICH

1902 Rule 354; 1905 Ontario Rule 1913 Ontario Rule

191

Office copies are still required in certain cases in Ontario,
see Holmested & Langton, p. 531

See notes to rules 236 and 237

RULE 375, MisCELLANEOUS PROCEEDINGS IN AN ACTION—COPIES
oF Parers — WriTTEN Aprpracation vor Copies oF PAPERS
NOT “H(H("I'I,ll TO BE SERVED.

55 1905 Ontario Rule 324, 1913 Ontario Rule

1902 Rule :
193 part

An affidavit on produetion need not be served. A notiee of
copy made under

filing is usually served and a demand for
this rule, which also governs demands for affidavits on motions
which do not require to be served with the notice

Pleadings must be delivered under rule 323 No demand

18 nee

SSATY
For the time for complying with a demand, see rule 377

RULE 377. MisCELLANEOUS PROCEEDINGS IN AN AcTION - (COPIES
oF Parers—TiME rorR FUurNisHING Svcen Copies

1902 Rule 356: 1905 Ontario Rule 3 1913 Ontario Rule
193 part,  See rules 376 and 378 and notes

The practice is to have the solicitor receiving the copy
mark the demand satistied upon receiving the same

This rule s imperative, Holmested & Langton, p. 533

RULE 378, —MISCELLANEOUS PROCEEDINGS IN AN ACTION  CoP1ES
oF Papers —Cortes oF DocrMENTS N PossESSION oF AN
OTHER PArTY
1902 Rule 357; 1905 Ontario Rule 326: 1913 Ontarvio Ruk

194
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136 INME COMPUTATION

RULE 384. MiscuitaNkors PROCEEDINGS  IN AN ACTION

owe Moxrn Suacn MEAN CapeNpag Mot

1902 Rule 373 1905 Ontario Rule 342 1913 Ontario Rules
drop this rule See the Interpretation Net, RSN 1918, cap
105, see. 24

Fime is CPR eentral time. the time of the 90th meridian
W. Longitude

RULE 385. MiscELLANEOUS PROCEEDINGS IN AN ACTION
i PeEgion oF LEss THAN 6 DAvs—CoMPUTATION OF

1902 Rule 3740 1905 Ontario Rule 343 1913 Ontario Rule

Days on which the offices are elosed.  See rule 9 See the

Interpretation Aet, RSM. 1913, cap. 105, see. 27 (2
K. See rules 270 and 235 Where more than 6 days
holidays are counted unless the last.day falls upon one, when

rile 388 applies

RULE 386 —MiscELLANEOUS PROCEEDINGS  IN AN ACTION
Tive  Dayvs, How Comperren

1902 Rule 375 1905 Ontario Rule 341 (1 1913 Ontario
Rule 173 (1

RULE 387 Miscrniankors PROCEEDINGS IN AN ACTION
Tise Crear Davs
1902 Rule 376 1905 Ontario Rule 341 (2 1913 Ontario
Rule 173 (2

RULE 388 \liscritaneors PROCEEDINGS IN AN NCTION
v Wieke Last Day Sexpay, og Day Ovpices Crosep
1902 Rude 377 1905 Ontario Rule 345: 1913 Ontario Rule

174
Nee rules 391 and 363 as to where the day of return of a

motion falls on a holiday Interpretation Aet, RSN 1913,

cap. 105, s 21 similar

RULE 389 —\MiscEriaNtors PROCEEDINGS IN AN ACTION
I'ime OrpER For SECURITY For Costs, EFFECT oF N (oM
rerinGg Tive vror DEFENCE

1902 Rule 378: 1905 Ontario Rule 346 1913 Ontario Rule

See riles 984 et seq. and rales 182 and 183
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RULE 390

MISCELLANEOUS  PROCEEDINGS IN

AW AeTION
vk ENvaraiNGg Tive gy CoNsENT

02 Rule 379; 1905

Ontario Rule 347
175

1913 Ontario
tle 396 as 1o when an order may be had
RULE 301

MISCELLANEOUS  PROCEEDINGS N
I'imi

Two Creag Davs' Norick or
1902 Rule 380

215 part

AN AerioN
Morion 1o By

(HIVEN
1905 Ontario Rule 345

1913 Ontario

Secorule G8T, fivst and last days exeluded

Seeorile 385 and notes. Rule 925 et seq

Rule T

Partition applications 14 elear days’

notiee
KULE 392

(AR

—MISCELLANEOL S PPROCEEDINGS  IN AN

\eTIoON
Horks oF SERVICE ON SOLICITORS

1902 Rule 481; 1905 Ontarvio Rule 349 1913

Ontaro
MO See rale 294

KULE 393. MisCELLANEOUS
|

Fisee Harke ax Hovr's
\ “UNTMENT

PROCEEDINGS IN AN ACTION

ATTENDANCE ON A SUMMONS OR
SUFFICIENT
02 Rule 5820 1905

Ontario Rule 3500 1913 Ontario

RULE 394

s ONE APPOINTMENT

MISCELLANEOUS  PROCEEDINGS  IN AN ACTION
SUFFICIENT
102 Rule 383: no Ontario counterpart

RULE 395 —MiscELLANEOUS

PPROCEEDINGS IN
Frae— LN

W ANCTIoN
Vacarion, WHEN Nor RECKONED N

Compeen
I

02 Rule 3840 1905 Ontario Rule 352: 1913 Ontario

179

rile 397 as to vaeations

Ontario Rules arve similar in effect, but exeept vaca

e computation of time for appeals to a  judge in

wrs. The Ontario Rule 179 which has no Manitcha connt
exeept 395 (e provides that vacation shall not  he

& the computation of times limited for filing, amend
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138 DISCOVERY

ing or delivering any pleading The  Manitoba  Rule  only

makes such exception in the case of a reply to a statement of
defence or counterelaim, rule 395 (¢). See vule 313 and notes
I'he Ontario practice differs still further by providing that
no pleading shall be amended or delivered in long vaestion
1913 Ontario Rule 175, exeept in ecertain speeified cases, nor
may an examination he held, rule 175 This rule has no Mani
toba counterpart

Master’s report hecoming absolute, see rule 79 and notes
Order made under rale 542 A order to add parties on

change ol interest

Moving 1o add to, ete, judgments. See rales 420 1200 0l
121. 2

\ppeal to Court of Appeal. See Court of Appeal Rule o
and Rule 672 et seq.

and 218 and notes

Reply 1o statement of defenee. See rule 313

RULE 396. MiscuniaNeors PROCEEDINGS IN AN \NCTION

Tive  ExtagaesesT or ApripcEMeENT or Tiv

1902 Rule 385: 1905 Ontavio Rule 354: 1913 Ontario
Rule 176, See rule 390 as to consent. Braun v, Davis, 9 M
R 530

The time for filing affidavits under rule 497 was extended
under this rule @ “ter the 4 days had clapsed, in Emperor  of

Russia v, Proskouriakoff, 7 W.L.R. 766

RULE 397.—MiscrniaNeors  PROCEEDINGS 1N

Tive  Vacarions

AN AeTioN

1902 Rule s 1905 Ontario Rule 354 1912 Ontario
Rule 177
Vacation Judges. Rule 169, See rule 166 see rule 395
Discoviny
Discovery may be obtained from a party adverse in inter
i four diYerent ways under the Manitoba Rules
| By exami

8

ition under rules 398 ot seq
“ Viva voee of
1) a party adverse in interest, rule 398
20 an officer of a company so adverse, rale 398

Poa oparty for whose immediate henefit an ae
tion is hrought or defended, rule 399
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EXAMINATION FOR DISCOVERY.

b Physically by a physician  when  elaiming
bodily injury.
I B3y interrogatories, rule 423,
111 By produetion and inspection of doctments, mile
et seq, from the parties set ont in 1. above
I\ By inspeetion of property under rule 605
Examination viva voee may be had as of right on serviee
appomtment and subpoena under I, exeept where it is desired
o he held before an examiner (other than those set out in rule
1 or where a party for whose immediate henetit an action
< proseeuted or defended under rule 399 is to be examined. In
ese two exeepted eases an order must be obtained, Rule 402
enins v Lenius, 4 W W R, 978, Physical examination under
le 422 can only be made under an order,  Interrogatories may
served without order, rule 423, and produetion is obtained on
praceipe order 425 (althongh an order may be made under
rile 4240 except in cases under rule 427, where by analogy to
Lenmis v. Lenins, supra, an order would seem to he required
\s 1o actions for discovery only, see Holmested & Lang
P 4D, and Kennerley v, Hextall, 23 W.LR, 205 4 WAV
049
\ person may not be made a party for discovery only un
vss he was an agent, but even then quaere dank of Hamilton
Winters, 16 W.L.R. 218
\n officer of a company may not be made a party for pur
poses of discovery only, rule 202: as to differences between
the English and Manitoba practice, see Morrison v. Rutledge,
2WELR 364: 3 WWR. 121, See seetion 13 (¢) of the Aet

RULE 398, MisCELLANEOUS PROCEEDINGS IN AN

ExasmiNarion vor DISCoVERY

Aeron

1902 Rule 387: 1905 Ontario Rule 439, 439 (a) and 442,
I Ontario Rules 327 and 336, As to what is an examination
liscovery, Crinkley v. Mooney, 3 O.\W.N. 105
[ pow his affidavit on production.  Semble that in Ontario
aflidavit is conelnsive and that cross.examination upon it
permissible:  Holmested & Langton, p. 692692 Yonho
Canada Fonndry Co., 3 OOWN, 44 See male 429, and
hes to 430 (1

Fime of Eraminatwon. Before Trial. This is provided for
Ontario by rule (442) 336. whieh is to the same effect  as




140 EXAMINATIONGFOR DISCOVERY.

tiis rukh 1o plaintiff is sought to be examined, then, afte
the defenee as tiled, if a defendant, after defence iled or th
time Tor filing has expived, see rule 182 and 185 1 a party o

an dssue, after the order is filed

Wio May se ExaMiNen

U thivd party sevved under rale 310 may, as between b
self and the defendant serving him only, examine or he  ex
amined. the defendant serving him having the privileges of a
plaintiff, rule 426, but only after the order for divections s
made, Warren v, Pettingill, MR, 747 20 W.LLR. 387

A person for whose immediate benefit an action is hrought
or defended, rule 399

Officers of corporations, both present and past,

See note preceding this rule

Until the 20th June, 1903, a past officer of a corporation
was examinable under the Ontario Rule.  Now he may not be
rile 327 (ao and Holmested & Langton's notes to 1905 Ontario
Rule 439 (a Davies v. Sovereign Bank. 12 O LR, 567

Nervvants of Corporations apparently arve  not  examinabl
under the Manitoba Rule: “‘servant’ is expressly named in
the Ontario Rule, and see Holmested & Langton, 3rd ed., p. 647
referring to Holmestea & Langton. 2nd ed.. p. 6110 and Mo
TR. 5 OLR 3% as to the distinetion.  Quaere

rison v, G
whether the Manitoba decisions noted below do not give the
wider interpretation to the word “officer™ ! The examination
ol oflicers of corporations may. in Manitoba, he used in evi

denee at the teial, Rule 420, but not in Ontario. rules 327 (a
and 329

\ consulting engineer is not an officer of a corporation
Winger v Strectsville, 12 OOWR 11720 bat a water meter in
spretor has been held to be an officer of the corporation in an
action against o eity corporation for damages oceasioned  hy
the neglicence of an employee of the water works department
ol the city in discharging his daty of examining a water meter
on the plaintiff’s premises.  Shaw v, City of Winnipeg, 19 M
ROOH1: 1 WLR 706, following Dixon v. Winnipeg Eleetrie
RW., 10 MR 660 (an eleetrician foreman held to be an of
ficer of the defendant company and within this rule, follow
ing Canada Mlantic RW. v, Moxley, 15 S.CR. 145

The following have also been held to be examinable  as
officers of corporations under this rule

The conductor of a railway train (under certain eireun
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EXAMINATION FOR DISCOVERY. 141

ances - Gardanier vo CNR., 15 MR, 1 the Chief Officer in
Mar

toba of a foreign corporation. Real Estate Loan Co. v

olsworth, 2 MUR. 93, the road master of a railroad, Houghton

NRL O WWR 160, Not so held, consulting engineer of

micipality, Winger v, Streetsville, supra

/
/

reicw of Eraminalion.  See rule 411 and notes
crvogatories may be administered even if the party has
vinnined under this rale
wons v Nattonal Life, 19 MR, 139 11 WLR, 237
ailicer of a corporation may be examined apon the al
ol the eorporation, althongh it is sworn to by anothe
am v, CPRL 2 WLR 235 Duty of oflicer m
Must obtain information from  original  sourees
CPRL 4 WILLR. 525 (but see same case, 5 W.L.R
PR, 15 MR 544 MeDonald v. (PR, 7 MR
don JJack v. Vancouver, 16 W.L.R. 262, and notes 1o
| After examining one officer under this rule, an
not be examined to get what could have bheen ot
first, Brown v. London Fence, Ltd., 19 MR, 13s: 11
H1 distinguished in HHonghton v. CNR., 5 W W.R
Iding that more than one officer could be exammined un

rule

Ontarp Rule 327 (3) provides that an order must he
for the examination of more than one officer "here
b counterpart \s to parties ont of Manitoba, see
d notes.  As to costs. rule 941
roadverse an anterest, N defendant who, in his
bimits completely to the rvelief sought by the plaintiff
party adverse in interest to another defendant who
plaintiff's rights, and the latter may not examin
Fonseea v Jones, 19 MR, 334, 13 W.LR, 206
o lo attend. By proecedings under rules 400 or
\tialysis of medieal preparvations refused, Theo Noel
Ore Co, 8 WLR. 643
See notes to rale 326
1V be allowed in eases where a plaintiff s
partienlars of his statement of elaim. hefore
hem, where the faets are peenliarly within the know
defendant, Batho v. Zimmer Vaenum, 3 (. W.N
ons National Life, 18 M.R. 465:9 W.L.R. 4;

R. sl

\ similar order was made on the applieation
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142 EXAMINATION FOR DISCOVERY

of a defendant in Caldwell v, Huagl 3 O.W.N. 639 See also
Kelly v. Kelly, 9 W.L.R. 517

RULE 399, MiSCELLANEOUS PROCEEDINGS IN AN ACTION
Examination vor Discovery — Wno DeEeMED A Parry vox
PUrrose oF KEXAMINATION

1902 Rule 385: 1905 Ontario Rule 440: 1913 Ontari
Rule 334

An order is required for an examination under this rul
Lenins v. Lenius, 4 W.W.R. 978, following the practice under
the similar Ontario Rule (440) as appears by a perasal of
MeDonald v, Norwich Union (1884), 10 P.R. 462, the first On
tario case on the rule, (followed in Tollemache v, Hobson, 5
BOR 214

The new Ontario Rule 33

. however, in terms provides for
exammation without an order
Immediale benefit,. See Major v. MeKenzie, 17 P.R. 180

Nee notes to rule 427

RULE 400 —)\iscELLANEOUS  PROCEEDINGS 1IN AN ACTION
I':\\\Il\\ll”\ FOR I)I\l'“\FI(\ \PPOINTMENT ANI NURB-

"OENA

1902 Rule 389: 1905 Ontario Rule #43: 1913 Ontario
Rule 345 (1

The Ontario Rule 443 only required serviee ol a copy o
the appointment and a subpoena.  The Manitoba practice has
been to serve a duplicate appointment with a subpoena, al
though the rule in terms only requires service of the latter
The new Ontario Rule (345) requires serviee of the original
appointment on a party, of a subpoena on any other person
liable to be examined

Produetion of papers should be obtained by notice  to
produce, rule 404: subpoena dues teeum

Penalty for non-attendanee, rule 410, 1 serviee cannot
be effected under this rule, rule 403 may be  followed. Se
rule 401, supplementary to rule 400

\s to witness fees payable, see Unger v. Long, 12 MR
154, Semble if no objection is taken to payment of less amount
al time of serviee and the amount is not returned to the party
serving he should attend, Cyr v. O'Flynn, 6 W.L.R. 353

Subpocna. The subpoena shonld not read *“from day to day
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il the above cause is tried to give evidence on behall of,™
in the case of an examination for discovery, othervise semble
4 motion for attachment will be refused or an order striking
ont the defence,  Maedonald v, Domestic Utilities Mfg. Co.,
23 MR, 512, But see forms 86 and 87 which contain these
words and rule 579.

\ second subpoena and appointment may not be served under
this rule where the party examining has failed to attend on the
first appomtment and the party to be examined has, MeGibbon

MeNeill, 5 W.W.R. 1011

RULE 401 MiSCELLANEOUS PROCEEDINGS IN AN A\CTION
EXAMINATION FOR DISCOVERY-—SERVICE OF APPOINTMENT
1902 Rule 390: 1905 Ontario Rule 446: 1913 Ontario

Rule 346
\s to serviee, Unger v, Long, 12 M.R. 454

RULE 402 - MISCELLANEOUS PROCEEDINGS IN AN ACTION
ExaNaTion ror DISCOVERY—ORDER TO ExaMiNg

1902 Rule 391; 1905 Ontario Rule 444 part: 1913 Ontario
Ruli 247 part,

e Ontario Rules have not the latter portion of the rul
cuarding serviee, ete., that being provided for by the general
provisions of the rules.

Liable to be examined. See rule 398 and notes

Bifore any other person, i other than those named in

100, See rnle 441 governing examinations ol parties ont
f Manitoba
RULE 403 —MiscELLANEOUS PROCKEDINGS IN AN Act1ioN — Ex

WINATION FOR DISCOVERY-—SERVICE ON Sonicitor 1IN Lkt

w CLIENT,

1102 Rule 391A; 1905 Ontario Rule 447: 1913 Ontario

il 137,

I'he Ontario Rule provides for only seven days. As to
mitation of the 14 days. see rule 386, This rule was ad
dud o the 1902 rules by 5.6 Ed. VIL, ¢, 17, s. 2 part. The
toba Rule had a counterpart [391A (3)1 to clause (3) of
Outario Rule permitting serviee of a subpoena on the party
examined, but it was dropped in the 1913 revision: it
hmitted such a elause is redundant, as the use of this rule




144 DISCOVERY  PRODUCTION,

presupposed inahility 1o effeet personal scrviee under rule 1]
where the tune is mueh shorter, 45 hours being all the notic
necessary, Rule 402

\n original appomntment, and not a copy, must be served
nnder this rule, Foley v. Buchanan, 18 M.R. 296- 9 W LR

In reading this case it must be observed that 391\ 4 s
dropped : the above-stated proposition remains unaltered ho
ever

Quaere, whether the rule applies to officers of corporations

See Holwested, p. 657, and Mills v, Mills, 15 PR, 27
\dams, 16 PR, 156; Lindsay v. Curry, 14 O.W.R. 538
Produetion, rule 404

Penalty for non-attendance, rule 410

RULE 404  )MiscELLANEOUS PROCEEDINGS IN AN AcmioN - Ex

AMINATION FOR DISCOVERY —PRODUCTION 01 PAPERS

1902 Rule 392; 1905 Ontario Rule #48 1913 Ontario
Rule 341 part

This rule was recast in its present form by 5-6 Ed. VII
e. 17, s. 4, which added the words, ‘*whose officer is to be ex
amined,”” in clause (2)

The new Ontario Rule applies to “‘any person to he ex
amined or any party to the action,’”” and is therefore much
wided than the Manitoba or former Ontario Rule. See rul
108 and notes to rule 430 (1), as to production, rule 410

RULE 405. MiscEnLaNeors ProceepiNgs IN AN Acmon - Ex
AMINATION FOR DISCOVERY - PARTIES MAY BE ExaMiNED oN
Tuemw OwN BERALF

1902 Rule 393; 1905 Ontario Rule 449: 1913 Ontario
Rule 333 part

RULE 406 —)\MisCELLANEOUS PROCEEDINGS IN AN AcTioN-— BEx
AMINATION FOR Discovery — WHEN Sven ExaMINATION TO
Tk Prace

1902 Rule 394 1905 Ontario Rule 450 part: 1913 Ontario
Rule 333 part

The Ontario Rule has not the last elause
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RULE 407. MISCELLANEOUS PROCEEDINGS IN AN ACTION— EX
AMINATION POR Digcovery—Mope or CoNpreTiNGg ExaMmiNa
TION,

1902 Rule 395; 1905 Ontario Rule 451; 1913 Ontario

Rule 339,

See rules 412 and 415, as to mode of taking down questions

RULE 408. MiSCELLANEOUS PROCEEDINGS IN AN AcTiON-—Ex
AMINATION FOR DISCOVERY-— A PARTY ADMITTING POSSESSION
w DoctMENTS MAY BE OrpERED 170 PRODUCE THEM

1902 Rule 396; 1905 Ontario Rule 452: 1913 Ontario
Rule 342

The Ontario Rule applies to ““anyone.”’

See rule 424, and Holmested & Langton, p. 658

The Ontario Rule has not the last sentence but the practice
would be the same. See also rule 403

RULE 409 —)MIisCELLANEOUS PROCEEDINGS IN AN AcTioN—Ex
AMINATION FPOR DISCOVERY — APPEAL FROM SUCH AN ORDER
10 PRODUCE
1902 Rule 397; 1905 Ontario Rule 453: 1913 Ontario
Rule 344
Fhe Ontario Rule 453 was similar and the practice on ap
peal would seem to be the same as on an appeal from the Ref-
cein Chambers. The 1913 Ontario Rule only permits a re
iew of the ruling without an appeal.

RULE 410. - MiscenuaNeous PROCEEDINGS IN AN AcTion-—Ex
AMINATION FOR D1sCOVERY—PENALTY FOR REFUSING TO AT
PEND OR ANSWER-—SERVICE OF NOTICE OF MOTION
1902 Rule 398 amended; 1905 Ontario Rule 454; 1913

Outario Rule 330
\ party being examined has no right to refuse to  be sworn

mless the other party leaves the room, Loper v, Cairns, 3 W.

W.R. 37, as to the examiner’s right of exclusion, Pratt v. Pipe

O.W.N, 214, it will not be reviewed, ibid
See notes to rule 411
i"pon transfer from the County Court to the King's Bench
i party was duly served with an appoinment for examination
e negleeted to attend and resisted a motion to eommit on the

round that he had filed an affidavit of intention to ap) un
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der the County Court Aet,  Held, no exense for non-attend
ance, Doll Howard. 10 M. R, 635
Nerviee ipon solieitor is sullicient onl nocases ol app

cations o dismiss or to strike out pleadings.  Notice of wmotion
o cominit must be personnally served.  See rule 701 and notes
to rules 437 and 438, Refusal to answer no defanlt 1f examin
atton adjourned and not completed, Anderson Linperial s

lopment. 16 WL 51 tefusal to sign depositions,  rule
113, Striking out defenee, prineiples applicd, Ontario B

thevland, 3 MR 2610 Ameriean Plunbing Co. v, Wood

Semble, @ party may refuse to be sworn under a seeond ap
pointment issued without leave, the first having lapsed owing
1o the default of the opposing party, MeGibhon v, MéNeill, 5

W W. R 1011

Contempl and attachment See rules 70T e se
I'he material on sueh a motion must bhe strie correet
Doll v. Howard, 10 M.R. 635 (affidavit of serviee incomplete

MaeDonald v. Domestic Utilities Mfg, ' % M.R. 512, 24
W.L.R. 544 SH

nit defeetive As to alterations and mter
see nger Long, 12 M.R. 454

FForm ol notice of motion, West Cumberland, ot (‘o

Winnipeg & HLBRW. Co., 7 MR, 504

See notes to rule 400 and role 437

\s 1o ofY W of o produ Macdm | W st
supra

Reaguirements ol notiee of motion West Cumberland

nipeg, ete. RW. Co. infra

Ntviking defonce Fatlure to prodi documents i

stthpoena DT on examination for discovery, no ground

SO Liperial Development Co.. 20 MLR. 275, 16 W.L
S so Vialean Iron Works Winnipeg Lo ele.. 9
W.LLR. 208 Refused in Maedonald Domestie, ete.. (o, 23

MR 512024 WLLR, 584 (subpoena defeetive
Must file eertificate of examiner on appheation, Anderson
Laperial csupra) and set it ont in notice ol motion, West
Cumberland. ete, Co. v, Winnipeg, ete., Ry, 7 M.R. 504: non
production under subpoena DT no defanlt under this ral
hd
Striking out the defenee does not bring the
\\ | t. 16 W.LLR, 403

action within
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RULE 411 MisCELLANEOUS PROCEEDINGS IN AN AcTioN - -Ex
AMINATION POl DISCOVERY —OBJECTIONS TO QUESTIONS

1902 Rule 399: 1905 Ontario Rule 455: 1913 Ontario
Rule 343

See rale 437 as to failure to comply with an order to
produee

Under the new Ontarvio Rule (3430 the examiner must
rile upon objections.  1lis ruling is subjeet to review without
i appeal, rule 344

Semble, the examiner has no power to rule, all he may do
is state an opinion, rule 414, transmit objeetions under rule 411
and perhaps veport under rules 413 and 418

Rules governing propriety of questions

\ party to an aetion is not entitled to discovery oi the
evidenees in the pos

ion of the opposite party which exclus
se of the latter, and the truth of a state

ively relate to the «
ment to that effeet respeeting auy particular document made
n o the affidavit on production of documents sworn to by on
party cannot be questioned on an application by the opposite
party to compel produetion of that document

Following Von Ferber v. Envight. 19 M.R. 383. Lyell v
Kennedy (1883), 8 A.C. 217 Bidder v. Bridges (1884), 29
Che D29 Morris v, Edwards (1890), 15 A.C. 309, Aetion
o set aside caveat, defendant refers in affidavit on production

lease upon which the eaveat is based, and objeets to pro
i Held not compellable, ag not containing anything ma
rial 1o plaintiff’s case and tending to support it

Privilege.  Questions as to privileged matters need not b
nswered, e.g, as to communications between the manager of
braneh bank and head office, Melean v, Merchants Bank, 1

[N T .

Names of witnesses need not be diselosed, Gibhins v, Met
alfe. 14 MR, 364, but see Savage v. C.P.R., 15 MR 401, 3 W
R. 124: Bain v. C.P.R., 2 WLR 0
'TNLR 759, and notes to rule 430 (1

and Affleck v, Mason

Felevancy.  Questions as to indemnity against costs heing
romised by strangers to the aetion need not be answered, (iib
ns v Metealfe, 14 MR 364, or as to assistance, ete,, ibid.  In

action for an account of the profits of a partnership, the
vistence of which the defendant denies, the defendant shonld
e his examination answer questions as to profits where there
s an ambiguous contraet, upon the meaning of which his an
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swers may throw some light, Vanderlip v. MeKay, 3 W.LR
232

May only question as to specific facts alleged and not as 1o
msinuations, Reid v. Albertan, 23 W.L.R 330

In an action to restrain use of a trade name, questions to
show misrepresentation of goods, by plaintiffs, are relevant
Iheo Noel v, Vitae Ore Co., 17 M.R. 87

If the statement of claim does not state a casé entitling
the plaintiffs to any reliel against one of two defendants an
order should not be made compelling him to answer guestions
which would be relevant if it did, Winnipeg Granite, ete,, Co
v. Bennetto, 21 MR, 743, 19 W.L.R. 567. Aetion for return ol
agreement assigned by plaintifft to defendant to enable him to
borrow money. the plaintiff offering to return 15 sharves of stoek
transferred to him by defendant as seenrity,  Defence: pur
chase of the agreement for the 15 sharves fully paid up

Held, that on examination the defendant should not he
cquired to answer questions as to whether the sharves referred
to were Tully paid up or as to what, if any, had been paid by
him on them, as not being relevant, Morrison v. Rutledge, 22
MR, 645, 22 W.L.R. 364, followed: Carney v. Carney (Sask
26 W.L.R. 395, The examination, thougzh of the nature of a
eross-examination, must be eonfined to the issues on the plead
ings, ibid

Form of objections in depositions. See West Cumberland
ete., Co. v. Winnipeg, ete., Co,, 7 M.R. 504

RULE 412,  MisceLtANEoUs ProceeniNGs IN AN AcrioN —Ex
AMINATIONS FOR  DISCOVERY Depositions, How 1o Br

TAKEN

1902 Rule 400, amended by 56 Ed. VIL, e. 17, s. 6: 1905
Ontario Rule 456 (1)

The 1913 revision (Ontario) omits this rule apparently as
obsolete, sed quaere

“Such Oral Eramination,”’ see rule 407

RULE 413, \sCELLANEOUS PROCEEDINGS IN AN Action —Ex

AMINATION POR DISCOVERY - S1GNING DEPOSITIONS

1902 Rule 401: 1905 Ontario Rule 456 (2), (3) part. The
1913 Ontario revision drops this rule. See rnle 412 and notes
Npecial Malter, See also rule 418
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RULE 414 —MIiSCELLANEOUS PROCEEDINGS IN AN AcCTION—EX-
AMINATION FOR Discovery—TakING QUESTIONS DowN

1902 Rule 402; 1905 Ontario Rule 456 (2)
The Ontario revision (1913) drops this rule, apparently

velying on the counterpart to rule 411. This rule seems to
apply to examinations taken down under rule 415 as well as
nnder rule 412

RULE 415 MISCELLANEOUS PROCEEDINGS IN AN ActioN—Ex
AMINATION FOR DIsCOVERY — TAKING EXAMINATION IN SHORT
HAND,

1902 Rule 402 (a) as added by 5-6 Ed. 7, ¢. 17, 5. 2 part;

1905 Ontario Rule 457; 1913 Ontario Rule 340 part.

RULE 416 MisCELLANEOUS PROCEEDINGE IN AN AcTioN—Ex-
ANIMATION FOR DISCOVERY—MODE OF

1902 Rule 402 (b) (1): 1905 Ontario Rule 458 (1); 1913
Ontario Rule 340 part. See rules 414 and 418.

RULE 416 (2).— MISCELLANEOUS PROCEEDINGS IN AN ACTION—
ExAMINATION FOR Discovery—ErrecT or CERTIFIED COPIES
1902 Rule 402 (b) (2): 1905 Ontario Rule 458 (2);

Ontario Rule 340 (2). See also rule 417 as to certified originals

and eopies

RULE 417 —MiscELLANEOUS PROCEEDINGS IN AN Action—Ex.
AMINATION FOR DISCOVERY RETURN OF DEPOSITIONS TO
C'oURrT
1902 Rule 403; 1905 Ontario Rule 459: 1913 Ontario

Rule 340 (3).

The Ontario Rules only contain the first clause of 417
Proper office for filing, rules 176 and 178,
See also rule 416 (2)

RULE 418 MiscELLANEOUS PROCEEDINGS IN AN AcTION—Ex-
AMINATION PFOR DISCOVERY —ExAMINER MAY MAKE A SPECIAL
RErort 10 COURT,

1902 Rule 404; 1905 Ontario Rule 460: 1913 Ontario
revision drops this speeific rule
Contempt.  See rule 410
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RULE 419 —MiscELLANEOUS PROCEEDINGS IN AN AcTioN—Ex

AMINATION FOR IISCOVERY st o DeEposiTions s Evi

DENCI

1902 Rule 405 1905 Ontario Rule 461 1913 Ontario
Rule 330 j

See notes 1o rales 398 and 420, Morrison 22
W.L.R. 366

An examination wmay, under this rule, be put in evidene

on the hearing of a reference orderved under the Arbitration
Aet, (1 Geo. Ve 1, s 24 ss, e.), Turner v, Fotheringhan {
W.W.R. 1192

RULE 420,  MIiSCELLANEOUS PROCEEDINGS IN AN ACTION—EX
AMINATION FOR DISCOVERY — Usi oF DEPOSITIONS OF OFPICER

OF CORPORATION

1902 Rule 406, There 18 no Ontario counterpart to  this
vule, although one existed from 1897 to June 20th, 1905

See notes to rules 398 and 423

RULE 421 - MiscELLANEOUS PROCEEDINGS IN AN AcTioN— Ex
AMINATION FOR DI1SCOVERY sk or DEPOSITIONS OF Past OF-

FICER

1902 Rule 407: no Ontario counterpart
There is no examination of a past officer in Ontario. Notes

to rules 398

RULE 422 MisCELLANEOUS PROCEEDINGS IN AN Action— Ex
AMINATION FOR DISCOVERY- - PERSONAL EXAMINATION 0F PAR
ry Cramneg ror Bopiny INgury May e ORDERED
1902 Rule, 407A added by 5-6 Ed. VIL, e. 12, 8. 2 part, and

amended by 2 Geo, V, ¢, 14, 5. 3, 1905 Ontario Rule 462, 1913

Judieature Act, see, 70

RULE 423 —\iscELLANEOUS PROCEEDINGS IN AN AcTiON —IN

TERROGATORIES— DELIVERY OF INTERROGATORIES

1902 Rule 407 (B), added by 5-6 Ed. VII, ¢ 17, 5. 2
Under the Ontario Rules interragatories are only provid
ed for in cases where commissions to take evidenee are allowed
See rule 281 (1913), 503 (1905). There is no Ontario counter
part to this rule.  Compare with rnle 3958 as to time of deliv
ery and to and by whom delivered
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A party may he required 1o answer interrogatories under
s rule notwithstanding the faet that he has also been ordered
o attend and be examined under rule 395, Timmons v. Nation

Life Assee, 19 MR, 139, 11 W L.R. 337
wweested before the Bar Assoeiation that a party be put to his

It has since been

Jeetion as to procceding under rale 398 or this rale. exeept as
therwise ordered by a jndge
Irrelevancy,  Interrogatories must be relevant to the mat-
fers in issne in the pleadings, Afileck v, Mason, 21 MR, 759
Where in an action for libel the defendant has not pleaded
istification, he is not entitled to administer imterrogatories ask
1 the plaintiff if he did certain acts with a view to showing that
the statements in the alleged libel were tene, Tinmons Na
tional Lafe. 19 M.R

See also same ease, 12 W.L.R, 492

RULE 423 (8).—MisCELLANEOUS PROCEEDINGS IN AN \CTION
INTERROGATORIFS — REQUIRING PARTY TO ANSWER OR ANSWER
Frrrneg

The motion is properly made to the referce, Decarie v
City of Winnipeg, 18 M.R. 663. As to what further particulars
vill he ordered. see the same ease, 11 W.L.R. 102

\s to diselosure of witnesses, see Gibhins v. Metealfe, 11
LR, 364: Affeck v. Mason. 21 M.R. 759

RULE 423 (9). MiSCELLANEOUS PROCEEDINGS IN AN ACTION
INTERROGATORIES — CONSEQUENCES 0 FaiLvge or REFUsAI
1o ANSWER
\sx to striking ont defenee, Douglas v. CN.R., 4+ W.W.R
825 and 1121, (Reinstated even after interlocutory jndg-

went signed upon complianee and terms imposed, ibid,

RULE 424, MiSCELLANEOUS PROCEEDINGS IN AN AeTi0x - RO
DUCTION AND I_\\I'l'l FOoN o I,Hl| MENTS
1902 Rule 408 1905 Ontario Rule 463 1915 Ontario
Rule 349

See notes preceding rule 398

Fhis rule is applicable where for some reason or other pro

fietion should be had. but the trial will be held (if the usual
nethod of proeedure, namely that under rule 42

s adopted
before the time for production expires, or in other cases where
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justiee requires sueh an order See Holmested & Langton, p

670 The order may he made at any step of the proceedings

RULE 425, MisCELLANEOUS PROCEEDINGS IN AN AcTiox — Pro
DUCTION AND INSPECTION 0F DOCUMENTS—ORDER OF (COURST
For PRODUCTION oF DOCUMENTS
1902 Rule 409 1905 Ontario Rule 464 1915 Ontario
Rule 348
The new Ontario Rule 348 requires a copy ol sueh affidavit
to he served forthwith after filing, This changes the former

practice which corresponded with the present Manitoba prae

tiee of serving notice of filing and supplying a copyv on demand

he party might he unable to tax osts of the

as otherwise t
copy so served.  The block system of costs introduced in On
tario obviates this diffieulty and simplifies the practice

Penalty for non-compliance, rules 430 (2, and 437, This
rule must be read with rule 430 (1) below

Serviee of the order. See rule 440 and rule 294

Photographs.  Doenments produeed by an opposite party
may be ordered to be photographed. Foulds v. Bowler. 7 WLR

17, Sée notes to rule 378

RULE 426. MisCELLANE PROCEEDINGS IN AN AcTioN—Pro
PUeTIoN AND INsprEeTion o DoCUMENTS —POSITION A8 TO
Discovery or Toign PeErso ERVED UNDER RULe 310

1902 Rule 410; 1905 Ont Rule 465, The 1913 revision
drops this rule, leaving the I party to his reliel under rule
125 (349, as under new rio Rule 350 (see notes to rule
$27 See notes to rnle nd Warren v. Pettineill, 23 M.R
47, 26 W.LLR. 387, as e time for examination under this

rule (not until after the order for directions made

RULE 427 —)MisCELLANEOUS PROCEEDINGE IN AN AcTioN-—PRro
pretion ANn INspeerion or DoctusmeNTs-—Wito DEEMED A
Party ror PUrrose or Propeerion or Doct MENTS
1902 Rule 411 1905 Ontavio Rule 466: The 1913 Ontario

revision drops this rule but ineludes a new ruk 500 per

mitting an or

* for produetion wherever it might be compelled
at the trial which wounld cover this

See notes to rule 399, whieh are equally applicabie here
\n order is needed to obtain production under this rule. See
Lenius v, Lenius, 4 W.W.R, 978
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RULE 428 MISCELLANEOUS PROCEEDINGS IN AN ACTION—PRrO

WOTION AND INSPECTION oF DocUMENTS AFFIDAVIT ON

PropeeTioN BY (CORPORATION

1902 Rule 412 1905 Ontario Rule 465 1913 Ontario revision

aps this rule

RULE 429 —MISCELLANEOUS IPROCEEDINGS IN AN ACTION—DPRO
WOTION AND INSPECTION 0F DOCUMENTS —('ROSS- KX AMINA-
rox o DEPONENT

1902 Rule 413. There is no Ontario counterpart.  An afli
javit on production is under the Ontario Rules conelusive,  See

notes to rule 398

RULE 430 (1). - MISCELLANEOUS PROCEEDINGS IN AN ACTION
PRODUCTION AND INSPECTION OF DOCUMENTS — AFFIDAVIT ON
'roprreTioN, ForM OF

1902 Rule 414 (1) 1905 Ontario Rule 467, The 1913 re
sion drops this rule

\s to the prineiples governing produetion, Morrison v

ity of London Fire Ins. Co., 6 MR, 222

'his rule must be read with rule 425

rivilege.  Reports to solicitor made under reasonable ap
liension of aetion are privileged, Swaisland v. G.T.R., 3 O
WL 960 Shapter v. G.T.R., 3 O.W.N, 1334, See Bain v. C
R. 15 M.R. 544, 2 W.L.R. 235 infra. Tn Savage v. (".P.R.. 16
\LR. 381, sueh privilege was refused
Documents which relate exelusively to the case of the party
nired to make production need not he produced, Von Ferher
Fnright, 19 M.R. 383, 11 W.L.R. 648
he truth of a statement that the documents are such made

i affidavit on produetion eannot be questioned on an appli
tion by the opposite party to eompel prodnetion of that doen
hid (See rule 435 Semble in an action upon an in-
iranee policy the plaintiff may be compelled to produee eopies
the elaim papers sent by him to the insurance ecompanies
rison v. City of London Fire Ins. Co., 6 MR, 222
Reports of various servants and officials of a railway com
upon the ocenrrence of a fire alleged to have been caused
sparks from a locomotive, and as to the condition of the
comotive, if made in the regular course of duty under the
es of the company, are not privileged, Bain v. C.P.R.. 15
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MR, 544 Savage v, C.PR. 15 MR, 401, 16 MR, 381, That Kl
names of witnesses woild be diselosed does not necessarily give
privilege, Savage v. C.P.R. supra
I an officer of a corporation makes an aftidavit on pro
duetion, any other examinable officcr of the company may I R
examined on it and his answers used to impeach the affidavit
mean application for a further and better affidavit. Bain R
C. PR, 5 MR S
I'urther and hetter aftidavit
British Association v, Nettlefold (19120, 1 KB, 369: Theo
Nocl Co. v, Vita Ore Co., 10 W.LR. 88
Phe affidavit as filed must be taken as conelusive, unless the
opposite party can show from admissions or former stateiments
on oath of the affiant that there is reason to suppose other doen
ments should he produced. Muir v. Mexander, 15 M.R. 103
I'o show that there are doeuwments which might be relevant
is not sufficient, if the affidavit states they are not relevant, ibid
Nor is a contentious affidavit admissible to contradiet the
affidavit on produetion, Cowan v. Drammond, 7 M.R, 575; al
though an affidavit verifving such documents is not contentions
ibid.  Documents, produetion of which is objeeted to, must he
detinitely deseribed or a better affidavit will be ordered. Heetor
Canadian Bank of Commeree, 11 MR, 320
RULE 430 (2).- MIiSCELLANEOUS PROCEEDINGS IN AN ACTION
Proprerion axp INspEeTioN oF DocoseNts  Case or Par
Yy Nor MAKING Discovery or DoctveENg
\dded to 1902 Rules by 9 VI e 14, 83, No Ontario
counterpart
RULE 431 MiSCELLANEOUS PROCEEDINGS IN AN AeTION— Pro
DUCTION AND INSPECTION oF DoctMENTS—NoTicE 1o Pro
DUCE DoceMENTS REFERRED TO IN PLEADING OR AFFIDAVIT
1902 Rule 415 1905 Ontario Rule 469 similar 1913 Ontario K

Rule 351 part

See notes 1o rales 430 (1) and 411

See rule 434 as o effeet of non-compliance

crnles 433 as to scope of this rule




PRODUCTION OF DOCUMENTS, 155

RULE 432 —MISCELLANEOUS PROCEEDINGS [N

crioN axp INspeeTion op DocrsesTs
NOTICH

AN AcTion - Pro-

Forym oy Svcw

1902 Rule 416 1905 Ontario Rule 469
no counterpart

part) ; 1913 Ontario

RULE 433. MISCELIANEOUS PROCEEDINGS IN AN AcTioN— Pro

weTion AND  INsPECTION oF  DocrUMENTS - NOTICE
PECT

ro IN-

1902 Rule 417 1905 Ontario Rule 470 1913 Ontario Rule
I'he party to whom such notice is given shall, within two
s from the receipt of the notiee, if all the documents therein
rred to have been set forth by him in such affidavit as is

entioned inorule 430, or if any of the doemments referrved to

e notiee have not been set forth by him in any such affida

then withinfour days from the receipt of the notice, deliver
the party giving the same a notice stating the time within
days from the delivery thereof at which the documents,
ch of them as he does not objeet to produee, may be in

| at the office of his solicitor, and stating which (if any)

the documents he objeets to produee and on what ground
notice may be in form No. 10 in the schedule, with such
mtions as cirewmstances may require, RSN, e 40, v, 417
Seen AFFIDAVIT As 15 MENTIONED IN Rune 430, The
in hrackets does not oeenr in the corresponding On-
rio Rule, which is otherwise similar in effeet.  Without this
ise 1t would seem that this rule, and rules 431, 435, ete,
ild be held, as in Ontario, not to apply to affidavits on pro
ion
See Holmested & Langton, pp. 674 (notes to rule 464
notes to rule 470

and
The use of the elanse in brackets makes
car that this series of rules, commencing with 431, applies
davit on production as well as pleading and other affi

KULE 434 —MisCELLANEOUS PROCEEDINGS IN AN ACTION — PRO

CTION  AND  INSPECTION OF  Docr MENTS
PEATION

OrpER FOR IN-

1902 Rule 418: 1905 Ontario Rule 471, The 1913 Ontario
1on drops this rule, but see roles 436 and 437
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RULE 435 MisCELLANEOUS PROCEEDINGS IN AN NCTION - Pro
WOTION AND INSPECTION OF DOCUMENTS — APPLICATION POy
SUcH ORDER
1902 Rule 419, No Ontario conunterpart o the practic

stinilar

For penalty for non-complinuec with oraer. rule 437

RULE 436 —MISCELLANEOUS PROCEEDINGS IN AN ACTION-— Pro
DUCTION AND  INSPECTION oF DOCUMENTS— DETERMINATION

Is=t'k GoverNING RigatT 10 DISCOVERY

1902 Rule 420; 1905 Ontario Rule 472: 1913 Ontario Rul

RULE 437, MisCELLANEOUS PROCEEDINGS IN AN ACTION —Pro

DUCTION AND  INSPECTION OF  DOCUMENTS— A 'ONSEQUENCES

oF FAILURE 10 CoMPLY WITH ORDER T0 PRODUCE

1902 Rule 421 (3-6 Ed. VIL, e. 17, s. 71 1905 Ontario Ruls
173 (part) ; 1913 Ontario Rule 353 part

Compare rule 410 and see rule 425

ATTACHMENT,  See notes to rule 411 and 701 ¢f seq

For serviee on application for rules 438 and 273

Where time for production tactily given. see Anderson v
Imperial Development Co., 16 W.LR. 51, and see Cotter v
Oshorne, 8 W.1L.R. 90, for a case of destruction of books order

ed to be produeed

RULE 438, —MiscELLANEOUS PROCEEDINGS IN AN ACTION —PR)

DUCTION AND INSPECTION OF DOCUMENTS—APPLICATION FOR

Sren ORDER

1902 Rule 422 1905 Ontario Rule 474 1913 Ontario Rule
3o part

See rule 53, Rules 438 and 701 et seq. as to attachment
enerally

This rule provides an exception to the general rule requir

g personal serviee of a notiee of motion for attachment

RULE 439. MiscELtaNeots PROCEEDINGS IN AN AcTioN—Pro
DUCTION AND INSPECTION OF DOCUMENTS—SERVICE OF OR
DER FOR IDISCOVERY ON Soniciror, WHEN SUFFICIENT
1902 Rule 423 1905 Ontarvio Rule 475 The

tevision drops this rule

rules 294 and 440

1913 Ontan

RULI




MOTIONS AND APPLICATIONS, 157

RULE 440 —MisCELLANEOUS PROCEEDINGS IN AN A¢TioN Pro
WETION AND INSPECTION OF DOCUMENTS — ATTACHMENT 0]
SOLICITOR
1002 Rule 424; 1905 Ontario Rule 476, The 1913 Ontario

ision drops this rule
See rules 701 et seq. as to attachment

FULE 441 \MISCELLANEOUS PROCEEDINGS IN AN ACTIO R0
PUCTION AND INSPECTION OF DOCUMENTS— EXAMINATIONS 0
ParTiES AND OFRICERS OUT OoF MANITOBA FOR IISCOVERY

1902 Rule 425 (4-5 Ed. VIL, ¢, 6, 5. 2); 1905 Ontario Rul

Amended in 1913 Ontario revision, rule 328, The Ontario

did not apply to bodies corporate.  See notes to rule 400

See Miller v. Henry, 3 M.R. 4 for tormer praectice

This rule provides the proper practice for obtaining the at
ndance of an officer of a foreign corporation residing ount of

wisdietion and not rule 400, Maedonald v, Domestie Util

Co., 24 W.L.R. 544, 4 W.W.R. 121, 23 M.R. 512

RULE 442 —)MiscELLANEOUS PROCEEDINGS IN AN ACTIO Mo
PIONS AND OTHER APPLICATIONS — APPLICATION TO C'OURT OR
Ivpae 1o gE BY MoTIoN

1902 Rule 428: 1905 Ontario Rule 355: 1913 Ontario Rule

it

See role 444 as to ex parte orders

Rule 446 as to cases where all parties have not been served

Evidence on motions, Rule 487 et seq

lotions for judgment 631

ECoNn Appnication, I an application is merely allowed

pse and no order is made upon it that will be no bar to a

d application for the same velief, Standall v, Standall

R. 591

\liter if an order made dismissing the first application
Edmunds, 10 M.R. 240; Cyr v. O'Flynn, 5 W.L.R. 524

E 443 MISCELLANEOUS PROCEEDINGS IN AN AcTION— MO
INS AND OTHER APPLICATIONS—NO SvMMmons, Riure or
OrpER TO SHOW CAUSE TO BE GRANTED

902 Rule 429: 1905 Ontario Rule 356 1913 Ontario Rule
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e Ontario revisison drops the fivst part of this rule
\s to notiees, see rule 369
Length of notice, rale 391

Requirements of, on motion to compel answers on examin

ition for discovery. West Camberland, ete. Co. v Winnipeg

& 11 B, Ry, Co., 7 M.R. 504
A plaintiff must be served as well as the solicitor with
notice of motion to stay an action commenced by the solicito

without authority. Ross v. Webh, 22 M. R. 257

RULE 444 Mi=CELLANEOUS PROCEEDINGS IN AN ACTION— )|

PIONS AND Orier ArpLicaTions - Ex Parre Orpers
1902 Rule 4302 1905 Ontario Rule 357 1913 Ontario Rul

216

Varving ex parte orders. See rule 451

RULE 445 — )\ isCELLANEOUS  PROCEEDINGS IN AN \erTioN— Mo

FIONS AND OTHER APPLICATION WHEN GUakDIAN TO

Noririen

1902 Rule 431 1905 Ontario Rule 359 1913 Ontario Ru
224 (part

I'he new Ontarvio Rule is made 1o apply to lunaties ¢ lso

RULE 446. )MiscELLANEOUs PROCEEDINGS IN AN Aermiox— Mo

1o ND O \PPLICATION ( EooOF A\, Pran
I’ i Nor Having B SERrvVE
1902 Rule 432 1905 Ontario Rule 360: 1913 Ontario Rale

B

RULE 447 —\MiscELLANEOUS PROCEEDINGS IN AN AcTioN--Mo

FIONS AND OTHER APPLICATION A DJOURN MEN

902 Rule 434 no Outario connterpart

RULE 448 \Miscrntaneors ProceepiNGs 18 AN Acron Mo
T1ON O OTHER APPLICATION SERVING NOTICE oF Mo

1ox ox DErENpAanT WieN No Derexce Was Fioen

1902 Rule 435 no Ontario counterpart
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RULE 449, MiscELLANEOUS PROCEEDINGS IN AN AerTioN Mo
(| AND OTHER APPLICATIONS - -SERVING NoTICE o Mo
JON WITH STATEMENT OF CLAIM
1902 Rule 436 1905 Ontario Rule 361, The 1913 Ontaria

sion drops this rule

RULE 450, MisCELLANEOUS PROCEEDINGS IN AN AeTioN Mo
FIONS AND OPHER APPLICATIONS REGULARITY TO BE U'LEAR
SPECIFIED IN NOTICE

1002 Rule 437; 1905 Ontario Rule 362: 1913 Ontario Rul

RULE 451.—MiscELLANEOUS PROCEEDINGS IN AN AcrTioN—Mo
s AND Ornier Arevieamions - Kxo Parre Oroers May

Moven AGaiNs

1902 Rule 438 1905 Ontario Rule 358: 1913 Ontario Rule

1 objection that a motion under this rule was not madi
w time limited for it to bhe made (4 days), will not I

" no right of the objeeting party has heen af

Swanson v, MeArvthur, 23 MR, 84, 9 W W

action brought against M. and E. as co-defendants
on notiee to the plaintiff only to strike out its name
elfendant I'he order was made by the Referee,  Then
o before the Referce to reseind this order. which was
Ield that as to M. it was an ex parte order. and the

wight reseind his own order under this rule, Swansor

\ethur. supra. The material in such motions will In
v. Desjarlais, 9 MR, 278: Macdonald
estie: Utilities, 23 MR, 512

serutinized, Kerr

RULE 452, \iscELLANEOUS PROCEEDINGS IN AN AcTION Mo
AND OTHER AerieatioNns — Serring Dowx Morions

102 Rule 439: 1905 Ontario Rule 364 (part): 1915 On
Rule 234 (6) (part
special cases.  Rule 463 as to setting down.,  See also 168

‘emurrer, rule 302
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RULE 453. MiscELLANEO PROCEEDINGS IN AN Newion Mo
PIONS AND OTHER APPLICATIONS— MobE 0F SETTING Dowy
1902 Rule 440; 1905 Ontarvio Rule 364 part: 1913 O
turio Rule 234 (6) part
I'he Ontario Role has not the last provision
RULE 454 —)\ =CELLANEOUS PROCEEDINGS IN AN AcTioN—Mo
PION ND OTHER APPLICATIONS st por Serring D
1902 Rule 441, No Ontario counterpart
RULE 455. MiscELLANEOUs PROCEEDINGS IN AN Action— Mo
rIoN ND OTHER APPLICATION \PPLICATIONS C'am
pER-CraMBEr BUSINES
1902 Rule 442: 1905 Ontario Ruole 366 1913 Ontario Rule
N
Matters which may be disposed of by the Referee i
Chambers t out in rul T (see notes imd. by Loeal
Iudges, in rule 34 (see notes) and see role 462
I'he Ontario Rule 66 also permitted appheations  to
cate certificates of lis pendens to be disposed of in chambers
T'he new rule is weh wide permitting mandamus and pro
Fibition applications, ete., to be disposed of in ehambers
St Orner MArTE I'he followin natters  amongst
¢ iy be disposed of in chambers
| Motions on oviginating notice under rule 925 ¢l
« d I iy
1. Partition applications rorale 794
11 Appeals from taxing officer, rule 681 and 65
I\ \ppeals from chambers, under rule 679
\ Appointment ol wrdian for infant, Rule 281
Vi Extending time for serviee of statement of  elaim
K 176
VI Applications for leave to amend. Rule 351
VT \pplication tor der for issue -of subpoena D1
L
IN Inspeetion ents under rule 4$35
Setting aside frandulent conveyvances under rule 740
A | Sale of judgment lite interest in lands  under
ule 74
N Motions for udgment Rule 625
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NI Motions for judgment in mortgage actions where
nfants arve parties, under rule 616

XIV.  Declarations of lunacy under the Lunaey Act

NV Interpleader motions under rule 903,

XVI The appointment of an  administrator, pendente
l'ellier v. Sehilemans, 16 M.R. 430
NVIL  Attaching orders and  writs of  habeas corpus
amst sheriffs, rule 734

'he Referee in Chambers has no jurisdietion to entertain
pplications respecting matters set out in Rule 155 (a) (b)
Rule 27 (@) l: 455 (e) lunless unopposed (Rule 27 el
v (e in certain cases [Rule 27 (h)|: or malters set out
nder  headings I, 11, TI1, [See rule 27 (b k v
Rule 27 b) : V (Rule 27 (g) ); IX, XIII (Rule 27 (g) ); XIV
Rule 27 (e)]: XV [Rule (27r)], and XVII (Rule 734
V1 oabove.  In the other matters the

have Jurisdietion

o
Referee would seem

Chambers.  Monday and Thursdays. Rule 166, As

to
wournment from Court to Chambers and viee versa

rule 461

\ motion for prohibition may not be entertained in
Chambers, Re Landsborough, 21 M.R. 708. A writ of cer
orari may he ordered by a Judge in Chambers ir

1 certam
ases, Re Hunter, 16 M.R. 489

\ motion for stay of proceedings under the Arbitration

\et is properly returnable before the Referee in Chambers,
Northern City of Winnipeg, 23 W.L.R. 805

RULE 456 MiscELLANEOUS PROCEEDINGS IN AN AcTION Mo

FIONS AND OTHER APPLICATIONS — APPLICATIONS
BERS

AT CHAM
SIGNATURES T0 OrRDERS MADE BY JUDGE IN ('1 \MBERS,
1902 Rule 44:

: 1905 Ontario Rule 633 part; 1914 revision
rops this rule

RULE 457.-—MiscELLANEOUS PROCEEDINGS IN AN AcTiON -Mo

FIONS AND OTHER APPLICATIONS AT ('HAMBERS

SIGNATURES
1o OrpERs MADE BY JUDGE IN ('HAMBERS

1902 Rule 444 (as framed by 10 Ed. VIL, e. 17 5. 8);
05 Ontario Rule 634 (2): 1913 Ontario Rule 531 (3)

As to signature of orders by Referee, see rule 31

See rule 642 and notes as to form, variation. entry, ete.
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RULE 458, MIiSCELLANEOUS PROCEEDINGS IN AN ACTION Mo
TIONS AND OTHER APPLICATIONS  APPLICATIONS AT (‘'HAM
pERs - ENTRY 0F CERTAIN ORDERS

1902 Rule 445, Compare 1905 Ontario Rule 636 and

1913 Ontario Rule 516; rule 656 is similar

RULE 459. MisCELLANEOUS PROCEEDINGS IN AN ACTION--Mo-
TIONS AND OTHER APPLICATIONS IN AN ACTION—APPLICA
roNs AT CHAMBERS - CERTAIN  DocUMENTS  Fiunp UPoN
MorioN —Prima Facre Correct

1902 Rule 446, No Ontario counterpart

RULE 460.—MisCELLANEOUS PROCEEDINGS IN AN AcTiuN—Mo
PIONS AND OTHER APPLICATIONS —APPLICATIONS AT CHAM
pEks  TAKING ACCOUNTS IN ("HAMBERS

1902 Rule 447, No Ontario eounterpart

RULE 461 MisckLbaNeous PROCEEDINGS IN AN AcTioN—Mo
TIONS AND OTHER APPLICATIONS—APPLICATIONS AT ('HAM
BERS  ADJOURNMENTS FROM CovrT To CHAMBERS AND VICE
VERsAa

1902 Rule 445 1905 Ontario Rule 367: 1913 Ontario Rule
999 (1
\s to reference of a matter by a Judge to the Referce

and viee versa, see rules 31 and 32

RUEE 462.—\i=cELLaNEOUs PROCEEDINGS IN AN AcerioN—Mo-
FIONS AND OTHER APPLICATIONS - APPLICATIONS AT ("HAM
pERs Jupae I Coavpers May Exercise PowERrs or Covrt
AND ALSO POWERS oF MASTER

1902 Rule 449; 1905 Ontario Rule 368, See 1913 Ontario
Rule 205
This rale is timited by the preceding radess re Landshor
h, 21 MR 713
Considered and interpreted by Perdue, . 1o mean that
this rule does not enable a Judge in Chambers to do anything
cottld not have done hefore the passing of the aet,—in
ilker v. Robinson. 1 W.LL.R. 181
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RULE 463 MIsCELLANEOUS PROCEEDINGS IN AN ACTION

SpPECiaL CASES

1902 Rule 452 part; 1902 Rule 372 (1): 1913 Ontario
Rule 126 part

As to form, rule 271

\s to infants, the Aet, sce, 21, and rule 468

Setting down.  Semble it is sufficient to set it down one
duy before the day of hearing. Rule 452 (In Ontario 6 clear
duys’ notice must be given Copies must be left for the

Judges. rule 467

RULE 464  MisCELLANEOUS PROCEEDINGS IN AN ACTION
SPECIAL ('ASES —~AGREEMENT BETWEEN PARTIES:
1902 Rule 452 (a): 1905 Rule 372 (2); 1913 Ontario Rule
126 part

RULE 465. MiscELLANEOUS PROCEEDINGS IN AN ACTION
SeECIAL CASES—IIEARING

1902 Rule 452 (b): 1905 Ontario Rule 372 (3); 1913 On-

wio Rule 126 (2

KULE 466. - MisCELLANEOUS PROCEEDINGS IN AN ACTION
SPECIAL Cases— PRELIMINARY QUESTION OF Law

1902 Rule 453: 1905 Ontario Rule 373, The 1913 revision
rops this rule
See notes to rules 302 (e), 344 and 567
‘It was held by Mr. Justice Perdue in Gardiner v. Bick-
15 M.R. 354, that such an order (ie. under this rrle)
ould not be made unless the determination of the question
law so raised would dispose of the action or at least deeide

some important principle involved in the action The same

ile ought to apply where there is a demurrer by one out of
everal defendants,”” per Mathers, (., K.B. Arenowski v
Veiteh, 23 MLR, 755,

Under this rule it is only in respeet of some question of
ww whieh is fundamental or goes to the root of the cause of
etion or defenee set up that there should be a separate argu
ent before the trial- - As to all other matters in the pleadings
vhich may be objectionable, an application in Chambess un

pirle 2T to strike them ont is the proper remedy
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Makarsky v. C. P. R.. 15 M.R. 53, followed in Gardiner v
Bickley, 15 M.R. 354
Under the rule the question is largely one of convenience
and the Court will not hear and determine piecemeal the vari
ous matters involved in a complicated suit, ibid. See the in
structive judgment of Perdue, J., in this case eiting the above
cases and London, Chatham & Dover Ry. v. South Eastern Ry
3 8 T.L.R. 88, and

Scott v, Mereantile Aceident Insurance Company, ibid 431

109: Parr v. London Assurance (¢

In an action of deceit it is not safficient for a plaintiff to

allege a misrepresentation by defendant as to something to take

place in the future, as. for example that a store to be sed
by the plaintiff would be vacant at a certain date: The defen
dant demurred to such a pleading, and it appearing that the
plaintiff's inability to get possession of the store at sueh date
was caused by the defendant having given a prior lease to
another party, held that the statement of elaim should speeifie
ally allege the concealment of such prior lease as the ground
ol action

Leave to amend granted plaintiff on terms set out in judg

ment of the Court, Smythe v. Mills, 17 M.R. 349

RULE 467.—MISCELLANEOUS PROCEEDINGS IN AN ACTION
SPECIAL CASES—PREPARING AND FILING SPECIAL CAsk
1902 Rule 454; 1905 Ontario Rule 374 and see rule 365

1913 Ontario revision drops this rale

RULE 468 —)\IsCELLANEOUS PROCEEDINGS IN AN ACTION
SpEcialL Cases—SpEcialL CAse WHERE PERSONS UNDER Dis-
ABILITY NOT T0 BE SET DowN wirnovt LEAVE
1902 Rule 455; 1905 Ontario Rule 375; 1913 Ontario re

vision drops this rule

RULE 469. - MIsCELLANEOUS PROCEEDINGS IN AN ACTION
SPECIAL (CAsES—APPLICATION OF PRECEDING RULES
1902 Rule 456, See 1905 Ontario Rule 372 (1) and 1913
Ontario Rule 126 part

RULE 470 MISCELLANEOUS PROCEEDINGS IN AN AcTiON - Evi
DENCE -SUBFIENA

1902 Rule &

Ontario Rule 2

1905 Ontario Rule 478, Compare 1913
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Writs of subpoena arve not now tested in Manitoba, see

forms 86 and 87

For a form of ‘“teste’’ see Holmested & Langton, p. 260,and
\lanitoba form 140 et seq

For a form of subpoena for compelling attendance on ex-
amination for diseovery, see Macdonald v. Domestie. ete  Co.,
23 M.R. 512

RULE 471, MisCELLANEOUS PROCEEDINGS IN AN AcTiON—Evi-
DENCE—SUBPOENAS, ETC-—ORDER FOR CERTAIN SUBPOENAS
Duces TECUM,

1902 Rule 458; 1905 Ontario Rule 479

See rule 494 as to proeeedings and pleadings

The Ontario Rule had not the last elause but the practice
was the same. The new Ontario Rule 274 abolishes the sub-
poena in sueh ease and production is obtained on the order it-
self, making the praetice more simple, It also provides that
no sueh order shall be made where a certified copy is admissible.

See the Evidence Aet. R.S.M., 1913, cap. 65

RULE 472 —MISCELLANEOUS PROCEEDINGS IN AN AcTiON—EvI-
DENCE—SUBPOENAS: ETC,—ANY NUMBER OF NAMES MAY BE
INCLUDED IN ONE SUBPOENA-

1902 Rule 459; 1905 Ontario Rule 480; 1913 Ontario Rule
T3 part

RULE 473.—MiSCELLANEOUS PROCEEDINGS IN AN AcTiON-—Evr-
DENCE—SUBPOENAS, ETC,—CALLING OPPOSITE PARTY.

1902 Rule 460; 1905 Ontario Rule 481; 1913 Ontario Rule

This rule is similar in form to Ontario Rule 481, before
t was amended, and it° would seem only applies to a party
vithin the jurisdietion, Holmested, p. 704. The Ontario Rule
'>1 was amended to apply in the case of a party without the
jurisdiction. The new rule (275) again changed the practice
nd is confined in terms to parties within the jurisdiction, and
only requires 5 days’ notice. The 8 days must be clear days.
Rule 387,

R R SR 23
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RULE 474 —MiSCELLANEOUS PROCEEDINGS IN AN ACTION—Ewi
DENCE—SUBPOENAS, ET( ExaMiNaTioN oF PARTY AS IF ON
(CROSS-EXAMINATION ANSWERS NOT 10 CONCLUDE PARTY
CALLING WITNESS

1902 Rule 460 A added by 56 Ed, VIL, ¢. 17, 5. 2 part
and amended by 9 Ed. VIL, ¢, 14, 5. 4. No Ontario counterpart

Hostile witness may be contradicted by party calling him,
Spenard v. Rutledge, 3 W.W-R. 1088; see Gunn v. Vinegratsky,
17 W.L.R. 54, at p. 59

RULE 475, MiSCELLANEOUS PROCEEDINGS IN AN ACTION-— Kvi-
DENCE—SUBPOENAS, ET( BENCH WARRANTS ForMm oF
Benci WARRANTS
1902 Rule 461; 1905 Ontario Rule 482: 1913 Ontario Rule

276

RULE 476.— MiSCELLANEOUS PROCEEDINGS IN AN ACTION-— Kvi-
DENCE AT TRIALE AND REFERENCES  EviDENCE ON TaiAn TO
B Viva Voce
1902 Rule 462; 1905 Ontario Rule 483: 1913 Ontario Rule

269
Rules 486 and 514 authorize proof of certain facts by af-

fidavit

RULE 477 MiSCELLANEOUS PROCEEDINGS IN AN AcTION—EWI
DENCE AT TRIALS AND RE!
rER T0 BE Viva VOCE, UNLESs OTHERWISE OKRDERED,

RENCES — TESTIMONY BEFORF MAs

1902 Rule 463; 1905 Ontario Rule 484 1913 Ontario Rule
270

RULE 478 —MiscELLANEOUS PROCEEDINGS IN AN AcTioN-—Evi

PENCE AT TRIALS AND REFERENCES-— DEPOSITIONS

1902 Rule 464: 1905 Ontario Rule 485 (1): 1913 Ontario

This rule permits examinations de bene esse.  Re Dunsford
9 P.R. 178

Semble the order should not he made ex parte, Holmes v

and see rule 500 and notes,

C.P-R, 5 M.R. 346, even where witness leaving jurisdiction at
once, ibid, sed quaere and see p. 709 Holmested & Langton. See
notes to rule 498
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RULE 479 —MIsCELLANEOUS PROCEEDINGS IN AN ACTION — Kvi-
DENCE-— EVIDENCE AT TrIALS AND REFERENCES A PRIDAVITS
May BE U'sip gy CONSENT OR BY LEAVE
W02 Rule 465; no Ontario counterpart. The practice is

hie same and compare Ontario Rule 269, See rules 480 and 451,
\geney allowed to be proved by affidavit in an action for

ent’s commission in Bell v. Rokeby, 1 W.L.R. 124

RULE 480.- MIiSCELLANEOUS PROCEEDINGS IN AN AcTion-— Ewi
DENCE— EVIDENCE AT TRIALS AND REFERENCES — Tive PraN
riee o Fine Arribavir EVIDENCE,

1902 Rule 466. This and the four following rules have no

Ontario connterparts and must be read with rule 479 with

hieh they form a code. See notes to rule 479

RULE 481. MISCELLANEOUS PROCEEDINGE IN AN AcTiON - Evi
pENCE- EviDENCE AT TriaLs AND ReFereENcEs —Time DE-
FENDANT TO FILE ArripaAvIT EVIDENCE

1902 Rule 467. See notes to rules 479 and 480

RULE 482 MISCELLANEOUS PROCEEDINGS IN AN AcTioN-—Ew1
pENCE-— EVIDENCE AT TRIALS AND REFERENCES—TiME PLAIN-
rier 70 FILE AFFIDAVITS IN REPLY.

1902 Rule 468 See notes to rules 479480

RULE 483. MigcELLANEOUS PROCEEDINGS IN AN AcTION-— Evi-
DENCE— EVIDENCE AT TRIALS AND REFERENCES—{('ROSS-EX-
\MINATION ON AFFIDAVIT EVIDENCE.

1902 Rule 469, See notes to rules 479 and 480.

RULE 484 —MIsCELLANEOUS PROCEEDINGS IN AN AcTION-— Evi-
DENCE AT TrRiALS AND REFERENCES-—~COMPELLING ATTEND-
\NCE OF DEPONENT,

1902 Rule 470.  See notes to rules 479 and 450

RULE 485 —MISCELLANEOUS PROCEEDINGS IN AN AcTION — EvI-
DENCE—EVIDENCE AT TriALs AND REFERENCES — KVIDENCE
N CHIEF IN MITIGATIoN oF Dasmaces IN LIBEL AN SLAN

DER WHEN ADMISSIBLE

1902 Rule 471: 1905 Ontario Rule 488 1913 Ontario Rule
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RULE 486. MiscELLANEOUS PROCEEDINGS IN AN AcmioN— Evi
DENCE —EvIDENCE AT TRIALS AND REFERENCES— EVIDENCE
OF SERVICE OF NOTICE TO PRODUCE

1902 Rule 472: 1905 Ontario Rule 4587: 1913 Ontarie Rul.
The new Ontario Rule allows proof by admission also

RULE 487 —MiSCELLANEOUS PROCEEDINGS IN AN AcTION—BEy;
DENCH Evibence ox Morions EvibExce oN Mo
PION Ok PETITION
1902 Rule 473: 1905 Ontario Rule 489 1913 Ontario Rule

226
For requirements of affidavits, see rules 526 et seq
["pon an application for a declaration of lunacy this rul

applies. Re Bulger, 21 M.R. 702
Rule 536 requires the affidavit to be filed bhefore the notiee

of motion is served

RULE 488, MiscELLANEOUS PROCEEDINGS IN AN ACTION--Kvi
DENCE Evipexce ox  Morions ("ROSS-EXAMINATION
ON AFFIDAVITS

1902 Rule 474; 1905 Ontario Rule 490 and 492 (part
1913 Ontario Rule 227

\s to affidavits on production, see rule 395 and notes

\s to aftidavit evidenece, rule 483

Required to attend. rules 400, 401

Semble a motion for prohibition is not “*an action or pro
ceeding” within this rule, and an affiant who has made an
affidavit on such application is not subject to examination, re
Buchanan, 23 M.R. 943

RULE 489. MisCELLANEOUS PROCEEDINGS IN AN AcTION —Evi
DENCE—EVIDENCE ON MOTIONS-—PROCURING ATTENDANCE OF
WirNesses vor ExaMmiNnaTion oN MoTioNs

1902 Rule 475: 1905 Ontario Rule 491 and 492 part: 1913
Ontario Rule 228

Securing attendanee, rule 400, 401

\s to scope of the examination under this rule and what

guestions are revelant, see Riekart v, Britton Mfg. Co., 3 O.W.N
1272
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RULE 490.-MisCELLANEOUS PROCEEDINGS IN AN ACTION —Ewi
DENCE-—EVIDENCE ON MOTIONS—~ORDERS FOR PRODUCTION OF
DOCUMENTS Ok ATTENDANCE OF WITNESSES UroN TTRARING

or MoTioN

1902 Rule 476: 1905 Ontario Rule 493 1913 Ontario Rule

RULE 491 —MISCELLANEOUS PROCEEDINGS IN AN AcTION—EvI
DENCE-—EVIDENCE ON MoTIONS—PowER BY OrpER 10 (oM
PEL  ATTENDANCE oF WITNESS orR Propverion or Doot

MENTS

1902 Rule 477, See 1905 Ontario Rule 493 and 1013 On
tario Rule 229

Mhe Ontario Rules have no counterpart of this rule, the
satne result being obtained under the rule corresponding to the

weceding rule

RULE 492 - MisCELLANEOUS PROCEEDINGS IN AN AcTiON—Evi
DENCE-—EVIDENCE ON MOTIONS— DISOBEDIENCE TO ORDER TO

BE A CONTEMPT OF COURT
1902 Rule 478, The Ontario Rules have no counterpart to
is rule other than the general rules 227 and 228 (see rules

IS8 and 489 above)

RULE 493 —MiSCELLANEOUS PROCEEDINGS IN AN AcTiON-—Evi-
DENCE— EvIDENCE ON MOTIONS—EXAMINATION OF PRISON

1902 Rule 479 1905 Ontario Rule 495: 1913 Ontario Rule

RULE 494 MisCELLANEOUS PROCEEDINGS IN AN AcTion— Evi
DENCE—BEVIDENCE oN Morions — CerTiviep Copies o Pr

CEEDINGS A% EVIDENCE

1902 Rule 480: 1905 Ontario Rule 496, The 191 Intario

ision drops this rule but see 1913 Ontario Rule

3 (
274

See rules 380-382

See notes to rule 471
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RULE 495. MisCELLANEOUS PROCEEDINGS IN AN AcTIoN — By
DENCE - EvipENce ox MorTions  Deeaver i Paving Mox

kY nto Baxk, How Proven

1902 Rule 481 1905 Ontario Rule 497: 1913 Ontario Ruls
231
On application for a final order of foreclosure or sale the

plaintiff’s affidavit of defanlt is also vequired.  See also rul

RULE 496, MisCELIANEOUS PROCEEDINGS IN AN

DENCE-— LEAVE 10 PERFECT DEFECTIVE MATERIA

MENT o Cost

1902 Rule

No Ontario counterpart, bhut see rules

62 and notes

RULE 497.—)MiscELLANEOUS PROCEEDINGS IN AN Acrion - Evi

DENCE — LEAaveE 10 PERFECT DEFECTIVE Ok |

SURFICTENT M
PERIAL UPON WHICH RULE ok ORDER OBTAINED

1902 Rule 427, No Ontario counterpart. but sce rules
)

ind notes

RULE 498 MisCELLANEOUS PROCEEDINGS IN AN AcTioN —Ewi
DENCE — COMMISSIONS TO ExAMINE WITNESSES-—('0OMMISSION

ro Exasmine Parry ResipeNt Ovr op MANITOBA

1902 Rule 483: 1905 Ountario Rule 499 (1 1913 Ontario
Rule 277

The new Ontario Rule applies where an order under the

[

rule corvesponding to rule 478 is insufficient

The proviso as to good faith, ete., has been dropped from
the Ontario Rule (Holmested 7180, although the practice has
not been altered

What must he shown on application, Murray v, Plammer
24, W.L.R. 371 (Sask.)

There is no provision in these rules or in the form (88
for taking commission evidenee in shorthand-—althongh ther
i oin Ontario (rule 285 Quaere whether rules 415-116 ap
ply to admit of this

The plaintiff's vight to be examined on commission is be
g more spavingly granted. MeGowan v. Hunter, 3 W.W.R
860 Park v. Sehneider, 22 W.L.R. 70. (Alta.)




EVIDENCE ON COMMISSION, 171

As to the Master's power to order. in respeet of matters
s office, see rule 502,

Ou an application for a commission it is not
o show the nature of the evidence or the facts intended to
b proved, Smith v, Murray, 20 W.L.R. 9

\ commission to take the evidence of the plaintiff’s man

croin Toronto was refused, although he was a material wit
ness, and his absence from Toronto would entail great loss to
lie business and expense, the defendants having the right to
cross-examine and test the demeanour of the witness. Toron
» Mfg. (o, v. Ideal House Furnishers, 20 M.R., 17 W.LL.R 621;
Canadian R'W., ete., Co. v, Kelly, 17 M.R. 645, 8 W.L.R. 738
Special eirenmstances must be shown, Richard Beliveau (o

Tyerman, 16 W.L.R. 492 (Sask.).

In aid of a commission to take evidence letters rogatory
formerly issued petitioning the Court of the place of domieil:
i the witness to enforee attendance when necessary

The practice of issuing letters rogatory, or letters of re
uest by whieh the Superior Courts of one power request the
assistance of Superior Courts of another power in the taking of
videnee in the country where the second power is paramount,
for the use in the courts of the first power, has avisen gradu
ally, and is one of the forms by which the comity hetween
ations finds expression.

“The basis of the arrangements for letters rogatory lies

i reciprocal treatment between the courts of civilized states,
wid the ehanges of method to which they have from time to
me been subjected until the present uniform international
ietice was established within the last few years, refleet to
neextent the political as well as juridical changes which
v taken place in foreign countries and British Dominions
[lie inner history of the origin and the development of the
jresent practice is not accessible to us, being contained in the
ceords of diplomatie correspondence by the foreign office.”
[he British Governments have never raised any objection to
orcigners being commissioned by the Courts of their own
country to enter British tervitory and obtain such evidenee as
bey might vequire for the purpose of civil proceedings, and
this is still the praetice, This freedom, which has always
feen aeeorded by the Dominion Government to friendly powers.
< also accorded by most foreign governments to British sub-
ets until about 1880, During the four years suceeeding 1880.
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an exchange of diplomatic representations took place between

the different powers. with the result that in most cases, where

evidenee is desired to be taken for British tribunals in for

clgn countries, commissions rogatoires are issued in the plae
of the ordinary commission to take evidence. Comumissions
to take evidenee abroad arve now only issued by the British
Courts to other British Dominions, or to the United States
of Ameriea, where the commission to take evidence is pre
ferred to the letters of request.””

Where, however, it is desired to obtain the assistance of
the courts of any of the States of the United States of Ameri
ica. to compel the attendance of a witness named in a eom
mission to take evidence, the Superior Court of the Braish
tribunal which desires to obtain the evidenee of the foreign
witness, besides issuing its commission to a private individual
or to a member of the judiciary of the foreign country, issues
in support thereof letters rogatory, by which the British Court
prays that the Superior Court of the jurisdietion in which
the witness resides will, if he should refuse to attend on the
notice of the commissioner, issue its subpoena and eompel the

attendanee of the witness before the commissioner

“In aid therefore, of a commssioner, where the assist
ance of a foreign court is unecessary to compel the attendanee
of a party for examination for discovery, or of a witness he
fore the commissioner, letters rogatory may bhe ordered to
issue,”’ Holmested & Langton. Ontario Judicature Aet, 3rd
edition, 1905, pages 721 and 722, The above digest of the
law is taken from the Encyelopedia of Laws of England, Vol
5. sub, tit. Evidenee for Foreign and Colonial Tribunais, and
Vol. 8. sub. tit. Letters of Request

The statute of the lmperial Parliament, known as the
Foreign Tribunals Aet of 1856, and being ch. 113 of 19
20 Vietoria, provides for the giving of the assistance of the
British Courts when prayed 1o do so by leters of request to

a commissioner appointed by any foreign tribunal.  This Aet

is in foree in the Dominion of Canada, and is contained in
the Dominion Statutes for 1906, and is in foree in the differ
ent Provinees of the Domininn

The effeets of this Imperial statute have also been ineor
porated in the Rules of Practice of the Court of King's Beneh
for Manitoba, by Aet of the Provineial Legislature. being ch
16 of the Revised Statutes of Manitoba of 1913, The rules
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teing under the head of “‘obtaining evidence for foreign tri
fmnals,” and being rules 519 to

and see notes to thes
¢ Provinee of Manitoba, therefore, extends to the differ
t foreign States the privil

¢ of the assistance of the Courts
the Provinee to compel the attendance of any witness whose
fenee is sought on commission. and it is in that light tha
he Courts of the foreign States are requested to extend the
privileges to Commissioners appointed by the Courts of
Provinee of Manitoba. This latter practice has now erys

ed in the rule passed 25th February, 1914, as Number

vheh apparently supersedes the former practice of a

ission with letters rogatory in aid

RULE 499 —MIiSCELLANEOUS PROCEEDINGS IN AN AcTION— Evi
NCE-—CoMMissions To Examing WirNesses — Beveer
{ERUSAL TO ATTEND

1902 Rule 484 1905 Ontario Rule 500; 1913 Ontarvio Rul

RULE 500 — MisCELLANEOUS PROCEEDINGS IN AN ACTION

Evi
ENCE- - (C'oMMISSIONS TO Examing WITNESSES Commis
oNs 1o ExaMINg AGeEp or INPIRM  PERSONS OR PERsON
\sovr 1o LEAVE MANITOBRA
902 Rule 4850 This rule has no Ontario counterpart
ptoin so far as rule 277 (M.R. 4958) also seems to allow

imination of such or any party **who is residing with
he limits thereof.”” ie.. of <the jurisdietion
rule 478 as to examination de bene esse under which
rder only is necessary: under this rule an order and a
nuission are required.
his rule was adopted 25th February, 1914 :—
DA [f, in any case the court or a judge shall so order
shall be issued a request to examine witnesses in lieu
ommission, the forms 161 and 162 in the sehedule here

d hereby added to the schedule of forms appended to

tules of Court, shall be used for sueh order and request

tively, with such variation as eirenmstances may require

Schedule to Rule 500A.

Noo 161 —Order for Issue of Request for Commission,
No. H00A




LETTER OF REQUEST

In the King's Bench
dJetween
plaintift, and
defendant
I'pon hearing
wd upon reading the affidavit
filed the day of , 19
and
It is ordered that a letter of request do issue, directed to
the proper tribunal, for the examination of
nesses, that is to say
E. F. of
G. H. of
and 1. J. of

the following wit

And it is ordered that the depositions taken pursuant
thereto, when received, be filed with

of King's Beneh for Manitoba, and be given
the

ol the Court
i evidenee on
trial of this action, saving all just exceptions
\nd it is further ordered that the trial of this action In
stayed until the said depositions have heen filed

Dated this dav ol 19

No. 162 Reqguest for Commission, Rule No, 500\
Heading, To the President and Judges of, ete

case may be

WHEREAS an action is now pending in the Court of
King's Beneh for Manitoba, in which A3 i

s plaintiff and
C'.D. is defendant, And in

the said aection the plaintiff elaims
state briefly the cause of action
AND WHEREAS it has been

Court that it is necessary, for the

represented 1o the said
purposes ol justice and for
the due determination of the matters in dispute between the

parties, that the following persons should be examined as wit

nesses upon oath touching sueh matters. that is to say

E. F. of

G I of
and 1. .J. of

And it appearing that such witnesses are resident with
it the jurisdietion of yvour Hononrable Court

Now |1 as the Chief Justice of the Court ol

Ning's Beneh for Manitoba, have the honor to request, and do

herehy reanest, that for the reasons aforesaid. and for th
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stunee of the Court of King's Beneh for Manitoba, yon
president and judges of the said Or some one

ore of you. will be pleased to summon the said witnesses
mnd such other witnesses as the agents of the said plaintiff

defendant shall humbly request you in writing so to sum

mo to attend at sueh time and place as you shall appoint

some one or more of you, or such other person, as ae

to the procedure of your court is competent to tak
samination of witnesses, and that you will cause suech
s to be examined upon the interrogatories which ac
pany this letter of request (or viva voe tonching the
d matters in question in the presence of the agents of th
tiff and defendant, or such of them as shall, on due notiee
attend such examination

\nd I further have the honor to request that you will be
ed to cause the answers of the said witnesses to be re

into writing, and all books, letters, papers and doeu

ts produced upon such examination to be duly marked for

ntification, and that you will be further pleased to authen
such examination by the seal of your tribunal. or in
other way as in accordance with your proeedure, and to
the same, together with such request in writing, if any
examination of other witnesses, through
ransmission to of the Court of
dench for Manitoba
Witness the Honourable
Justice of the Court of King's Beneh for Manitoba, the
day of in the year of Our Lord on

housand nine hundred and

RULE 501, MisCELLANEOUS PROCEEDINGS IN AN ACTION —Kvi
IENCE—COMMISSIONS 7o ExaMINE WITNESSES —NOTICE OF

COMMISSION

902 Rule 486,  Compare 1905 Ontario Rule 504; 1913
v Rule 280

ANEOUS PROCEEDINGS IN AN Acrion By

RULE 502. - Misci
cE o Comssions 1o Exasine WirNessy Commis

' ON Master's CERTIFICAT

1902 Rule 487: 1905 Ontario Rule 499 (2): 1913 Ontario

drops this rale,  See Ontario Rule @ See rnle 500
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Semble the certificate is obtained by application on notice

See rule H0s

RULE 503 —)MISCELLANEOUs PROCEEDINGS IN AN ACTION — Ky

DENCE—COMMISSIONS TO EXAMINE WITNESSES — NOTICE OF

MoTion FoOR COMMISSION

1902 Rule 488 1905 Ontario Rule 501 part: 1913 Ontario

Rule 279 part

RULE 504. MisCELLANEOUS PROCEEDINGS IN ACTION — By
DENCE CoOMMISSIONS TO K PNE WITNESSsES  ('OM MISSI0N

ro WHOM To BE Digkeren

1902 Rule 489 1905 Ontario Rule 501 part: 1913 Ontario

revision drops this provision

RULE 5056 —MisCELLANEOUS PROCEEDINGS IN AN AcTioON — Kvi

kA IMISSIO

IXAMINE WITNESS) PARTICULARS

t COMMISRION

1902 Rule 490; 1905 Ontario Rule 501 (part) 502 part
1913 Ontario Rule 280 part

Whether notice is to be given™ only if required under
rle H08 I'he Ontario Rule requires notice to bhe given unless

stherwise ordered

FPULE 506, MisCELLANEOUS PROCEEDINGS IN AN AcCTiON —Kvi
ENCE-—C'oMMIssIONs 70 KExamiNng WiTNesses— Mope or Ex
MINING WITNESSES

1902 Rule 491 1905 Ontario Rule 506 and 502 pari: 1913

Ontario Rule 280 part

RULE 507 —MiscELLANEOUS P

DENCE—CoMMISSIONS 70 ExamiNg WiTNesses—Examing

WCEEDINGS IN AN AcTioN —Ey

T10NS ON WRITTEN INTERROGATORIES
1902 Rule 492; 1905 Ontario revision 503; 1913 Ontario re

vision 281

RULE 508, MiscELLANEOUS PROCEEDINGS IN AN AcTiON—Ewi
DEN( Commissions 1o ExaMiINge WiTNESSES—ExAMINA
roN |

x Parri

1902 Rule 493, See 1905 Ontario Rules 502 and 501 ; 1913
Ontario Rule 281 (2). See notes to rule 509,
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RULE 509.—MISCELLANEOUS PROCEEDINGS IN AN ACTION—Evi-
DENCE—COMMISSIONS 10 ExaMiNg WITNESSES — NOTICE  0f
EXECUTION oF COMMISSION,
1902 Rule 494 1905 Ontario Rule 54 ; 1913 Ontario Rule
'S0 part
I'he four preceding rules and this rule are the same in
cifeet as the Ontario Rules now simplified into rules 280 and
<1

RULE 510.—MisCELLANEOUS "PROCEEDINGS IN AN AcTION—Evi-
DENCE—CoMMISSION 70 ExamiNne  WiTNesses—CoPIES  OF
DoctMENTS PRODUCED A8 EviDENCE
1902 Rule 495; 1905 Ontario Rule 507: 1913 Ontario Rule

N4

RULE 511 —MISCELLANEOUS PROCEEDINGS IN AN ACTION—Evi
DENCE—COMMISSIONS T0 ExaMiNg WITNESSES—WIrNESsEs
10 BE EXAMINED UNDER OATH.

1902 Rule 496; 1905 Ontario Rule 505; 1913 Ontario Rule

RULE 512 —MISCELLANEOUS PROCEEDINGS IN AN AcTION—Evi
DENCE—COMMISSIONS TO ExaMINE WITNESSES—INTERPRE
TER

1902 Rule 497: 1905 Outario Rule 507; 1913 Ontario Rule

RULE 513.—MISCELLANEOUS PROCEEDINGS IN AN AcTioN—Evi
pENCE—CoMMISSIONS 70 Examing WiITN 15— DEPOSITIONS
0 BE SIGNED,
1902 Rule 498; 1905 Ontario Ruie 511 (1); 1913 Ontario
Rule 286 (1).

RULE 514,—MiSCELLANEOUS PROCEEDINGS IN AN AcTION—Evi-
PENCE—CoMMISSIONS 70 ExamiNng W s—RETURN OF
CommisstoN—IU'sg o DEPOSITIONS AS EVIDENCE AT TRIAL,

1902 Rule 499: 1905 Ontario Rule 512; 1913 Ontario Rule

The opposite party may use these depositions if duly re
rned, Richardson v. MeMillan, 18 M.R. 359.
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RULE 515, —MiscELLANEOUS PROCEEDINGS IN AN AcTION—Evi
DENCE Commizsions 70 ExaMmiNng WITNESSES — PARTIES
JOINING IN COMMISSION

1902 Rule 500; 1905 Ontario Rule 513; 1913 Ontario Rul»

288 part

RT
RULE 516 — MISCELLANEOUS PROCEEDINGS IN AN AcTioN—Ev)
DENCE—CoMMIssioNns 1o ExaMiNg WITNESSES—ORDER  FO¥
CoMMIssiON 10 BE READ A8 INCLUDING ABOVE PArTicunaks
1902 Rule 501; 1905 Ontario Rule 514: 1913 Ontario Ruls
290
R1
RULE 517 —MiscELLANEOUS PROCEEDINGS IN AN AcTioN—Ev
DENCE—CoMMISSIONs TO ExaMiNg WITNESSES— OB ECTIONS
o VALIDITY oF CoMMISSION 10 BE BY MOTION TO SUPPRESS
1902 Rule 502, This rule has no Ontario counterpart. See
Jackson v. Hughes. See rule H18. RI
There is no procedure by motion to suppress in Ontario,
Jackson v. Hughes: 16 O.W.R. 412
The time for the return of a commission is the date on o1
before whieh it must he exeented and dispatehed by the com
wmissioner, Jackson v. Hughes, 16 O.W.R, 412
RI
RULE 518 — MisCELLANEOUS PROCEEDINGS IN AN AcTiON—Ew
PENCE-—COMMISSIONS To ExaMiNg WITNESSES ~OBIFCTIONS
1o LEADING QUESTIONS
1902 Rule 503 no Ontario eonnterpart
R1
RULE 519.—MISCELLANEOUS PROCEEDINGS IN AN AcTioNn—Evr
DENCE—OBRTAINING ENTRANCE POR FOREIGN TRIBUNALS—AP
PLICATION,
1902 Rule 503 A (added by 7-8 Ed. VIL, e, 11, s. 1 part)
No Ontario counterpart. But see 1913 Ontario Rule 31. See
[lolmested & Langton, p, 722. See rules 500 A, and notes to RI

rule 498, See the Manitoba Evidence Aet, RS.M. 1913, eap
65, and Re Alberta and Great Waterways R, W. Co.. 20 M.R
697, 18 W.L.R. 15, holding the seetion of the Aet dealing with
the subjeet, intra vires
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RULE 520.—MISCELLANEOUS PROCEEDINGS IN AN ACTION
DENCE—OBTAINING EVIDENCE FOR FOREIGN TRIBUNALS
FForm oF ©RDER

Evi

1902 Rule 503 B. See notes to rule 519

RULE 521 —)MISCELLANEOUS PROCEEDINGS IN AN ACTION
WNCE—OBTAINING EVIDENCE FOR FOREIGN TRIBUNALS
Wio May Take THE EvViDENCE

Evi

1902 Rule 503 (¢). Rule 519 and notes

RULE 522.—MISCELLANEOUS PROCEEDINGS IN AN AcTioN—EVI
ENCE—OBTAINING EviDENCE POR FOREIGN TRIBUNALS
Iransmission oF THE EvipENnce WHEN TAKEN

1902 Rule 503 (D Rule 519 and notes

RULE 523 —MISCELLANEOUS PROCEEDINGS IN AN AcTioNn— Evi
DENCE—OBTAINING EvipExce ror ForeioN TRiBUNALS
Mope o CONDUCTING THE EXAMINATION OF THE WITNESSES

1902 Rule 503 E. Rule 519 and notes

RULE 524.—MISCELLANEOUS PROCEEDINGS IN AN AcTION—Evi

DENCE—OBTAINING EviDENCE FOR FOREIGN TRIBUNALS—IN
('asE oF REQUESTS FROM OTHER BRITISH TRIBUNALS

1902 Rule 503 F.* Rules 519 and 500 A and notes

FULE 525 —MisCELLANEOUS PROCEEDINGS IN AN AcTioN—Evi-
DENCE—OBTAINING EVIDENCE POR FOREIGN TRIBUNALS
DISPENSING WITH APPLICATIONS TO THE COURT BY ANY Of
THE PARTIES

1902 Rule 503 G. Rule 519 and notes.

RULE 526 —MISCELLANEOUS PROCEEDINGS IN AN AcTiON—Evi-
DENCE—AFFIDAVITS—FORM OF AFFIDAVITS

1902 Rule 504; 1905 Ontario Rule 516; 1913 Ontario Rule
|
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RULE 527 —MISCELLANEOUS PROCEEDINGS IN AN AcTioN—Evi.
DENCE—AFFIDAVITS—FoRM 0F ArPPIDAVITS MADE BY T'wo o

More DEPONENTS

1902 Rule 505 1905 Ontario Rule 517 (1); 1913 Ontario

Rule 292

RULE 528, - MisCELLANEOUS PROCEEDINGS IN AN AeTioN—Evi

DENCE AFFIDAVITS ]t

1902 Rule 506; 1905 Ontario Rule 517 (2 1913 Ontario
revision drops the rule but retains the form as No. 17 \lter
alions in jurat, rule 531

In cases where affiant illiterate, rule 532

Not to be sworn hefore solicitor of party, role 53

RULE 529.—\iscELLANEors PROCEEDINGS IN AN AcTioN — )y

DENCE \ FRIDAVITS— A FFIDAVITS, HHow FraMED

1902 Rule 5075 1905 Ontario Rule 518: 1913 Ontavio Rule

Exnmrrs, The Ontario Rules provide that exhibits, unless
annexed to the affidavit, need not be filed
\n affidavit failing to set out the ground of helief
irregular and inadmissible.”  In re Young (1900, 2 Ch, 753
Lut see Niemenen v. Dome Mines, 4 O.W.N, 301 "hompsor
v. Baldry, 22 MR, 77. Motions under rules 740 and 741 a
final motions,  Canada Supply Co, v. Robb, 14 W.L R, 30¢
Luterlocutory Motion—Langevin v, Hebert, 4 W LR, 367 (Y.T

RULE 530, MISCELLANEOUS PROCEEDINGS IN AN ACTION — v
DENCE— AFFIDAVITS — AFFIDAVITS BY OFFICERS OF CORPORA
TION
1902 Rule 508 1905 Ontario Rule 519 1913 Ontario Ruld

204

RULE 531 MISCELLANEOUS PROCEEDINGS IN AN AcTioN—Evi
DENCE \FRIDAVITS ALTERATIONS IN Arpipavirs, How

VERIFIED

1902 Rule 509: 1905 Ontario Rule 520; 1913 Ontario Rule

%
)
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RULE 532, —MISCELLANEOUS PROCEEDINGS IN AN ACTION-— By
DENCE-— AFFIDAVITS — AFFIDAVITS BY [LLITERATE PERSON,
1902 Rule 510; 1905 Ontario Rule 521; 1913 Ontario Rule

96

RULE 533 —MISCELLANEOUS PROCEEDINGS IN AN ACTION—Evi
DENCE—AFFIDAVITS — AFFIDAVITS NOT TO BE SWORN BEFORE

SOLICITOR OF PARTY

1902 Rule 511; 1905 Ontario Rule 522: 1913 Ontario Rule

'he Ontario Rule excepts affidavits to be used on an ap
phication to arrest. See¢ rule 811, See Gougeon v, Thompkins, 1
W.ILLR. 114, holding similar rule to this peremptory

RULE 534.  MISCELLANEOUS PROCEEDINGS IN AN AcTiON—Evg

DENCE-—AFFIDAVITS —F1LING FEES

1902 Rule 512; 1905 Ontario Rule 523 & 524: 1913 Ontario
Rule 208 part

Non-compliance the grounds of a valid objection to a mo
t'on, Peat v, Saxon, 22 W.L.R. 736 (Sask

RULE 535 —MISCELLANEOUS PROCEEDINGS IN AN AcTiON — Evi
WENCE-—AFFIDAVITS— FILING AFFIDAVITS

1902 Rule 513: 1905 Ontario Rule
See 1913 Ontario Rule 23

RULE 536.—MiscELLANEOUS PROCEEDINGS IN AN AcTioN — Evi

WENCE—AFFIDAVITS—TIME FOR FILING

1902 Rule 514 1905 Ontario Rule 5 1913 Ontario Ruld

Phe Court has no power to waive compliance with this rule,
leonbridge. C.J, K.B. (Ont,);: re Vietor Varnish, Oet 1907,
eported, but noted in Parker & Clarke on Company Law,

109 Edn., p. 364
\n affidavit filed after is irregular and inadmissible. Nie

en v, Dome Mines, 4 O.W.N, 301, where relief given under
312 (Manitoba Rule 365)

In case of motions under rule 625, the affidavit must be

ed with the notice of motion,
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RULE 537. MiSCELLANEOUS PROCEEDINGS IN AN ACTIGN— AD
MISSIONS — CALLING FOR ADMISSIONS BY OpPprosiTE PArTy

1902 Rule 515 as framed by 7-8 Ed. VIL, ¢ 120 5. 7. 1965

Ontario Rule

(part

1913 Ontario revision drops this rule

The Ontario Rule only went as to documents

Secondary evidenee by certified copies, copies, ete,, R.S.M
1913, cap. 65

Failure to admit-—costs occasioned by-—rule 948

See rule H86 as to admissions by counsel at trial

RULE 538. MISCELLANEOUS PROCEEDINGS IN AN ACTION —AD

MISSIONS — ForM oF NoTick

1902 Rule 516 1905 Ontario Rule 527 part: 1913 Ontario

revision drops this rule

RULE 539 —MISCELLANEOUS PROCEEDINGS IN AN ACTION—AD-
MISSIONS — PROOF OF ADMISSIONS
1902 Rule 517: 1905 Ontario Rule 528: 1913 Outario re

vision drops this e

RULE 540. MisCELLANOEUS  PROCEEDINGS  IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LiTe —AeTION NOT TO
ApATE By REASON 0F MARRIAGE, ET(

1902 Rule 518: 1905 Ontario Rule 394: 1913 Ontario Rule
04 part

No order necessary if the cause of action survives in some
person alveady betore the Court.  Holmested, p. 605

Defendant may require plaintiff to proceed, rule 549

Where an infant plaintiff dies after judgment. but before
judgment on appeal, no order is necessary ; a direction that the
eortifieate of judgment be entered as of the d

¢ when the argu

ment is concluded is proper, Gunn v. Harper. 3 O.1.R. 693;

Young v. Town of Gravenhurst. 3 O.W.N, 10, See rule 646
Execution, Rule 710 by leave of court

RULE 541 —MisCELLANEOUS  PROCEEDINGS IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LITE--ASSIGNMENT
PENDENTE LITE
1902 Rule 519 1905 Ontario Rule 395; 1912 Ontario Rule

B0,

Rule 542 must be followed to give effeet to this rule
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RULE 542, MisCELLANEOUS PROCEEDINGS IN AN  ACTION
TrANSMISSION OF INTEREST PENDENTE LiTE—ORDER TO ADD
Parties ON CHANGE OF INTERES
1902 Rule 520; 1905 Ontario Rule 396 1913 Ontairio Rule

01
Praecipe Order.

Service, rule 543 ; out of Manitoba, rule 547; by publication,

rile 548
Motion to discharge or vary within 14 days, rule 544 and

see 546, The defendant may not apply, rule 549 and notes,

Lt see rule 550
Vaeation not computed, Rule 395 (b

RULE 543. -MiscELLANEOUS PROCEEDINGS IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LATE—SERVICE OF
StveH ORDER
1902 Rule 521; 1905 Ontario Rule 397; 1913 Ontario Rule

02 part

RULE 544 MiscELLANEOUS PROCEEDINGS IN AN Acer
TRANSMISSION OF INTEREST PENDENTE LITE-—APPLICATION
1o DISCHARGE ORDER
1902 Rule 522: 1905 Ontario Rule 398; 1913 Ontario Rule
03

'he new Ontario Rule reduces to 10 days. See ro'e 546

RULE 545 —MISCFLLANEOUS  PROCEEDINGS IN AN ACUION
TRANSMISSION OF INTEREST PENDENTE LITE—ENDORSEMENT

or Suen ORDER

1902 Rule 523; 1905 Ontario Rule 399; 1913 Ontario Rule

02 part

RULE 546 MisCELLANEOUS PROCEEDINGS IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LITE-—APPLICATIONS
sy PERSONS UNDER DISABILITY TO DISCHARGE ORDER.

1902 Rule 524 ; 1905 Ontario Rule 400; 1913 revision drops
{his rule leaving Rule 303 (544) to govern all cases. See rule 544,
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RULE 547 —MISCELLANEOUS PROCEEDINGS IN AN ACTION
TrRANSMISSION OF INTEREST PENDENTE LATE-— APPLICATIONS
ro Disciarae OrpEr WHEN SERVED Ovr 08 MANITOBA
1902 Rule 525; 1905 Ontario Rule 401, The 1913 Ontario

revision drops this and the following rule

Time to apply. rule 183 and notes

RULE 548. -MiSCELLANEOUS PROCEEDINGS IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LITE - APPLICATION
ro DisciarGE IN (CASE 0F ORDER ALLOWING SERVICE BY

PUBLICATION

1902 Rule 526: 1905 Ontario Rule 402

RULE 549. MiscELLANEOUS PROCEEDINGS IN AN ACTION
TRANSMISSION OF INTEREST PENDENTE LiITE DEFENDAN'
IN CoNTINUED ACTION MAY CoMPEL PLAINTIFF TO PROCEED

1902 Rule 7 1905 Ontario Rule 403; 1913 Ontario Rule
305

Semble the action may not be dismissed in the first in

stance, (Ruling of Mr. Patterson, Referee in Chambers in

Siemens v. Angus, unreported, November, 1913). An order lim
iting the time must be first obtained and “*in default (an ap
plication) for an order dismissing the action” should he made
See rule 404

RULE 550. -MISCELLANEOUS PROCEEDINGS IN AN ACTION

Transmission oF INTEREsT PENDENTE LiTe —Cos1s

1902 Rule 528; 1905 Ontario Rule 404,  Compare 1913
Ontario Rule 306

Semble the defendant may continue under these rules. but
as plaintift, and the representatives of the deceased plaintiff
as defendants, Holmested, p. 616

RULE 551 —MISCELLANEOUS PROCEEDINGS IN AN  ACTION
I'raNSMISSION OF INTEREST PENDENTE LITE—WHEN ExE(
UToRs OF Deceasep DEFENDANT MAY BE SUED.

1902 Rule 529, No Ontario counterpart
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RULE 552. —MISCELLANEOUS PROCEEDINGS IN AN ACTION—Pay-
MENT INTO COURT IN SATISFACTION—WHEN DEFENDANT
May Pay MoNEY INTO CCOURT IN SATISFACTION,

1902 Rule 530; 1905 Ontario Rule 419. 420; 1913 Ontario
Rule 307, 308,

Rule 133 et seq. govern the practice in cases of payment

mto Court

Defendant must plead payment in, rule 553

Plaintiff can only take out in satisfaction of very cause
{or which paid in, rule 554. Effect, rule 556

Plaintiff must eleet before action at issue, rule 550,

Plaintiff may pay in, in respect of a counterclaim, rule 558

Plea of tender must be followed by payment into Court,
cule 559, If paid in before defence under the Ontario Rules,
notice of payment must be given, rule 311. There is no Mani-
toba counterpart, although such a rule might, it is submitted,
save the costs of a statement of defence, but as to certain claims
see rule 301 (e). See notes to rule 555

RULE 553.—MiSCELLANEOUS PROCEEDINGS IN AN ACTION—Pay-
ME INTO COURT IN SATISFACTION —SUCH PAYMENT TO BE
SIGNTFIED IN DEFENCE
1902 Rule 531; 1902 Oatario Rule 421; 1913 Ontario Rule

(o
Receipt on pleading. rule 149,

RULE 554. —MISCELLANEOUS PROCEEDINGS IN AN ACTION—PAY-
MENT INTO COURT IN SATISFACTION—HoW PraiNtiey May
Tage MoNey Ovr,

1902 Rule 532; 1902 Ontario Rule 423 (1); 1913 Ontario

Rule 312
See note to rule 556 as to cases where tender is pleaded

Natisfaction Piece. See form 155 and rule 669

RULE 556, —MISCELLANEOUS PROCEEDINGS IN AN ACTION —PaAy-
MENT INTO COURT IN SATISFACTION —TIME FoR ELECTION
1902 Rule 533; 1902 Ontario Rule 424: 1913 Ontario Rule

1K)

The Ontario Rules require election within 4 days if the
money is paid in before defence, otherwise before replying.
Issue,  See rule 320
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PAYMENT INTO COURT.
RULE 556, —MIsCELLANEOUS PROCEEDINGS IN AN ACTION--Pay
MENT INTO COURT IN SATISFACTION - Taxing Cosrs WhHeN
Praintire Takes MonNey Oun
1902 Rule 534: 1905 Ontario Rule 425: 1913 Ontario Rule
314,
The new Ontario Rule only applies where tender befor
action is not alleged; where it is. under new Ontario Rule 315
the defendant may tax his costs. and their amount will be paid

out to him from the amount paid into Court. There is no
Manitoba counterpart of this rule (315), but see American
Aristotype Co. v. Eakins, 7 O.LLR. 127, to give effect to which
Ontario Rule 315 was probably passed. This case was consider
ed by Mathers, J., in Nixon v. Betsworth, 2 W.L.R. 570, 16
M.R. 1, who held that while the defence of tender remained un
disposed of, neither party had the right to tax his costs against
the other

Mode of taking out, rule 140

RULE 557.-—MISCELLANEOUS PROCEEDINGS IN AN ACTION-—PAY
MENT INTO COURT IN SATISFACTION—('ASE oF Money Pam
INTO COURT IN CONSOLIDATED ACTIONS
1902 Rule 535; 1905 Ontario Rule 426; 1913 Ontario re

vision drops this rule
The Ontario Rule has after the word ‘‘consolidated,”” the

words ‘‘and the plaintiff proceeds to the trial of one and
fails.”

RULE 558 —MIsSCELLANEOUS PROCEEDINGS IN AN ACTION ~Pay
MENT INTO COURT IN SATISFACTION—WHEN PrAiNTIFF May
Pay In
1902 Rule 536; 1905 Ontario Rule 427; 1913 Ontario Rule
417, See rule 312

RULE 559 MiSCELLANEOUS PROCEEDINGS IN AN AcTION-—PAy

MENT INTO C'OURT IN SATISFACTION—TENDER.

1902 Rule 537: 1905 Ontario Rule 428; 1913 Ontario Rule
209,

See notes to rule 552, By taking money out of eourt the
plaintiff does not admit the plea of tender, an issue is raised
and the right to tax costs depends upon its disposal, Nixon v
Betsworth, 16 M.R. 1. 2 W.L.R. 570, following American Aristo
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type v. Eakins, supra.  Non-payment into court, Semble if
he defendant wishes to objeet for that reason, he mnst move

10 strike out the defence on that ground. Horswell v. Camp
Lell, 3 O.W.N. 28

RULE 560.- MiscELLANEOUS  PROCEEDINGS IN AN ACTION
DISCONTINUANCE— WHOLLY Ok A% 10 PArT oF CrLaiM—As
ro ONE OrR MORE DEFENDANTS,

1902 Rule 538; 1905 Ontario Rule 430; 1913 Ontario Rule

21
In Ontario the time is limited to before statement of de-

fence filed, or after, if no further step taken
Notice of trial. Rule 566
Berore Norice or Triai 15 SErven.  Melnnes v. Norqguist,

23 M.R. 817.

See rale 301 (¢) for a case of disecontinnance with costs,

and rules 552 and 555

Withdrawal after entry for trial on consent, Rule 577

RULE 561 MISCELLANEOUS PROCEEDINGS IN AN ACTION—Dis
CONTINUANCE—WITHDRAWAL OF DEFENCE 0rR COUNTERCLATM

1902 Rule 539: 1905 Ontario Rule 431; 1913 Ontario Rule

The new Ontario Rule allows such withdrawal by written
notice filed and served; leave is not necessary

RULE 562 —MIsCELLANEOUS PROCEEDINGS IN AN AcTiON—Dis-
MIsSAL 0F AcTioNs —For WaNT oF PROSECUTION

1902 Rule 540: 1905 Ontario Rule 433: 1913 Ontario Rule
25 (1)
Neither this nor any other rule permits the dismissal of an

action for failure of the plaintiff to bring on a new trial order-

ed by the Court of Appeal, yet if there is a lengthy and un-
explained delay the Court has inherent jurisdiction to make
sueh an order, Davis v. Wright, 26 W.L.R. 517

RULE 563. -MISCELLANEOUS PROCEEDINGS IN AN ACTION
CONSOLIDATION OF ACTIONS,
1902 Rule 542: 1905 Ontario Rule 435 1913 Ontario Rule
120
See rule 245 as to ordering separate issues,
Alowed
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1. Where one plaintiftt brings several actions against the
same defendant in rvespeet of matters whieh should have been
ineladed inone action, see rule 365

2. Where the same plaintifft brings several actions against
several defendants and the questions in dispute are substantial
Iy the same, the Court may stay proceedings in all the other
cases if the defendamts will undertake to be bound hy the judg
ment in the one aetion

i In such cases a test action may be directed and pro
ceedings stayed in the other aetions without binding the defen
dants in the other aetions

Libel actions. R.S.M. 1913, cap. 113

t. Where there ave several plaintiffs and the same defen
dants

Mechanies Lien Aetion, Olson & Johnson Clo. v. Meleod
25 W.LR. 472 (Alta)

5. CUross Actions

\s to payvment into Court and costs in such actions, rul

RULE 584.—MisckriaNeors PROCEEDINGS IN AN ACTION

Prace or Triat

1902 Rule 543: 1905 Ontario Rule 529 part: 1913 Ontario
Rule 245 part

Under the Ontario Rule a venue must be laid, in the writ

The former Rule provided there should be no loeal venue
for trials, considered, First National Bank v. Curry, 16 W
FR.102; 20 MR, 247

Place of issue of statement of elaim, rule 173 trausfer of

actions brought in wrong distriet, rule 174

RULE 565.- MisceniANEOUSs PROCEEDINGS IN AN ACTION

TRIAL-—APPLICATION TO (CHANGE Pracke or Trial

1902 Rule 544: 1905 Ontario Rule 529 (d 1913 On
tario Rule 245 (d

RULE 566. - MiscELLANEOUS PROCEEDINGS IN AN ACTION
Triat—Norice oF TRiaL AFTER ACTION AT IssSUE

1902 Rule 545: 1905 Ontario Rule 530; 1913 Ontario Rule
246

Form of, rule 572

RUI

[

RU
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\ction at issue At expiration of 10 days from delivery
ast pleading. rule 320

F'en days notice requirved, rule 573, KEntry for trial 575
Sittings, rule 166, Seetion 38 of the Aet

One defendant cannot serve notice of trial before the other
served, Sellick v, Selkirk, 22 M.R. 323

RULE 567. MiSCELLANEOUS PROCEEDINGS IN AN AC110N
Triar TrIAL OF DIFFERENT QUESTIONS IN  DIFFERENT
Mopgs
1902 Rule 547: 1905 Ontario Rule 531; 1913 Ontario rve

sion drops this rule
This rule applies to issues of fact. As to preliminary ques
tions of law, rule 466 and notes.  Rule 302 (¢) as to demurrers

RULE 568.—MiscELUANEOUS PROCEEDINGS IN AN ACTION
TriAL—TRIAL BY JURY TO BE BEFORE SINGLE JUDGE, UNLESS
OTHERWISE ORDERED
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