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PREFACE

The frequent use of llolmested & Langton’s edition 
of the Ontario Judicature Act and also of the English A 
Practice by the Practitioners and the Courts of* the Province 
and the growing numbers of Manitoba and Western decisions 
of importance, induced the writer to believe that an annota­
tion of the King’s Bench Act and Rules carried out in a some­
what similar manner might prove of value to the Profession.

This annotation is possibly rendered more apropos at the 
present time by the fact that: the recent Revision of Statutes 
(1013) has resulted in the re-arrangement of the Rules, and 
also by the fact that the new Ontario Rules as framed by the 
Honourable Mr. Justice Middleton and which came into force 
on September 1st. 1013. have made many changes in both 
the form and the meaning of the Ontario Rules. The new 
edition of the Ontario Rules will require a key to make it valu­
able for speedy reference in this Province and this annotation 
will, it is hoped, furnish that key, as in it the .corresponding 
new Ontario Rule, if any, is given with each of the Manitoba 
Rules, and there is also a double reference table of Rules. 
The writer has also endeavored to point out* briefly the prin­
cipal difference between the two practices.

As most of the profession have in their libraries the 100.1 
edition of llolmested & Langton. and as the majority of the 

Rules are identical with the Ontario Rules in that 
edition, and as the cases there collected are of course still 
applicable, the number of each former Ontario Rule is given 
and each is called, for convenience of reference, the 1005 On­
tario Rule. as. although the date is not correct, the former 
rules are available to most Manitoba Practitioners in the 1005 
edition of llolmested & Langton. All references to that work 
are to the 1005 edition.

The writer believes that every important Manitoba prac­
tice decision has been given, in most cases tin* proposition
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PREFACE.

which each lays down summarized—together with a number 
of recent Ontario cases. British Columbia ami Alberta de­
cisions and a few from Saskatchewan.

It was the writer’s desire to make an annotation that 
would lie of use to the Law Student as well as to the Practi­
tioner, and for that reason some of the notes deal with elemental 
points, tin* inclusion of which, however, will la* justified if they 
prove of assistance to the Student.

A morning spent in Chambers will show that many of the 
l aw Students depend upon, and in many eases impose upon, 
the courtesy of the officials of the Court to obtain any practi­
cal knowledge about work they are given by their principals 
to do.

Thanks are due, and the writer renders tin* same, to the 
Law Society of Manitoba for permission accorded to copy 
certain of tile Head Notes of the Manitoba Reports, and to 
Mr. W. A. Taylor. Secretary of the Law Society, for valuable 
ami helpful suggestions.

The Index and Table of Cases were prepared by A. Murray 
S. Ross, Esquire, of the Manitoba Bar, a member of the Mani­
toba Statute Jtevision Committee, who assisted in many other 
ways in the annotation. Many helpful suggestions were made 
by Messrs. C. II. Locke. K. M. Burbidge and I*. .1. Montague, 
all of the Manitoba Bar.

In eonclusion. for the many oversights and errors which 
undoubtedly will occur, the writer craves the consideration of 
the Profession, in the hope that the annotation will prove 
sufficiently useful to condone its short comings.

Ksten K. Williams.

Winnipeg. Manitoba, 14th May. 1914.



REFERENCE TABLE NO. I

N.B.—(J signifies Compare.

DC

1 19
02

 M 
R. X

8
DC

19
13

 M
.R

. 06

1
06

1
ai

1 1 4 45 45 Nn.„. *......
6(a) 46 46 664 408

i (.i) 47 47
3 3 48 48 665 109
4 4 3 2 49 49 665 409
5 5 5 50 50 666
(> 6 7 4 51 51 667 410
7 8 52 52 668
8 8 9, 10 53 53 669 411
9 9 9 54 54 670 412

10 10 11 758 55 55 67! 413
11 11 12 759 56 56 672 416
12 12 57 57 673 417
13 13 18 58 58 674 418
14 14 22, 26 59 59 675
15 15 35 752 (2) 60 60 676
16 16 35 752 (2) 61 61 677 421

(762 62 62 678 419
17 17 28 63 63 679
IN 18 64 (A 680 42(1
19 19 26 11 ) 65 65 681 421
20 .in 66 66 682
21 21 37 67 67 683 422
22 22 38(1) 68 68 684 423
23 23 39(1) 69 69 685
24 . 24 38 70 70 686
25 25 71 71 687 424
26 26 13,41 760, 761 72 72 688
27 27 42 208 73 73 689 1*, 425
2N 28 74 74 690 426
29 29 75 75 691 427
30 30 76 76 692
31 31 77 694 ( 1 ) 429
32 32 44 223 78 78 693 128 I’t.
33 33 634 (3) 531(4) 79 683 769 302
34 34 45 (1) 209 80 79 695 ( 1 ) 430(1)

45 12) 209 81 80 695 (2) 430(2)
49(2) ; 223 82 81 697 432

36 36 49 83 82 698 433(1)
37 37 46(1) 211 83 (a) 82 (a) (*98 (2) 4,1.1 (>)
38 38 656 84 83 716 438
39 39 657 402 85 84 717
40 40 659 86 86 719
41 41 660 404 87 87 720 439 1*1.
42 42 661 405 88 88 721 439 I»,.
43 43 662 406 89 89 722 440
44 44 663 407 90 90 723 441
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REFERENCE TABLE NO. 1

zL * * ai X * ai

•r.
5

01 01 724 Vme 148 148 6 w
02 02 725 442 140 140
03 03 726 150 150
01 04 727 443 151 151 71 724
05 95 728 444 152 152 72 725
96 06 729 445 153 153 73
07 07 730 446 154 154 74
OH 08 731 155 155 75
00 90 7.12 447 156 156 82 (2) 726

KM) 100 733 448 157 157 82(1) 726
101 101 734 158 158 83
102 102 735 440 76
10.1 103 736 450 150 150 84 755
104 104 737 451 160 85 756
105 105 .738 161 161 86 757
106 106 739 452 162 162 ■il 196
107 107 740 453 163
108 108 741 454 164 163 1ml, Act: 1 nil. Act
100 100 742 455 60 (1,)
110 110 750 458 165 164 04 268
111 111 760 458 166 165 08, 00 234
112 112 761 458 167 166 100 234 IV
113 113 762 458 168 167 113
114 114 763 458 44
115 115 764 458 160 168 114 180
116 116 765 458 170 160
117 117 766 450 171 (a) 170(1.)
1 IS 118 744 468 171 (1.) (f)
110 110 745 460 172 172 120 5
120 120 746 470 173 0 Ed. 7
121 121 747 471 174 ') Kd. 7
122 122 748 472 |*i. 175 175 127
123 123 740 473 128
124 124 750(1) 474 176 176 i« 6125 125 752 476 125
126 126 753 477 177 177 126 25
127 127 754 478 178 206 15 762
128 128 755 470 170 207 377 125
120 120 756 480 180 178 143 13
130 130 757 481 181 179 144 14
131 131 758 482 182 204 168 45
132 132 50 Iiid. Ail 183 205 164 27
133 133 405 727 184 7-8 Kil. 7
134 134 l 406 728 185 208 175 40

407 ( 1 » 186 209 174
135 135 410 730 187 210 180 53
136 136 412 731 188 211 181
137 137 180 212 182
138 138 100 213 183 54
130 130 101 214
140 140 416 731 (2) 102 215
141 141 | 103 216 184 55
142 142 104 217 176 50
143 143 51 195 218 185 66
144 144 52 19(, 210 186 67 IN.
145 145 53 197 220 187 (.8
146 146 54 108 221 188
U" 1-17



REFERENCE TABLE NO. 1. ix

X x ai ai ai ai
<. 0

5 ? ?

200 223 N(1)1C Vm, 250 208 383 464 ( 1 )
201 224 100(1) 400 251 260 384 4M
202 225 101 252 270 385 486
203 226 192 07 1*1. 253 271
204 227 103 74 254 272 386 483
205 228 194 90 255 273 387 (1) 484 (1)

220 195 256 274 387 (3) 484(3)
207 230 100 257 275 387 (1) 484 ,1)
208 251 204 88 258 270 387(3) 484 (3)
20<> 231 197 01 250 277 .ms 4X5(1)
210 232 199 260 278 380 485 (1)
211 233 200 75 261 270 300 485(2)
212 234 201 76 262 280 391 487
213 235 222 100 263 281 302 488
214 230 231 |-i 108 1*1. 264 282 238 5 (21
215 237 202 265 283 239
210 238 203 260 284 240

210(a) 238 -a) 203 (1) 70 267 180 145 15
210 tl.i 238(1») 203 (2) 80 208 181 140 1*1. 10 1*1
210(c) 238 le) 203 (3) 81 260 182 146 1*1. 16 Pt
210 («h 238(d) 203 (d) 82 270 184 150 17
210 ici 238 le) 203 le) 83 271 185 135 Pi. 12 Pt.
216 (fi 238(f) 203(f) 84 200
210(h) 238(h) 203(g) 85 272 350 327 None

217 230 203(2) 80 273 367 333 203
218 240 203 (3) 87 274 183
210 241 205 80 275 3 (»eo. V
220 242 206 134 l*l. 276 308 334 16 Pt
221 243 206(5) 134 l't. 277 188 151
222 244 207. 208 135 278 180 152 18
223 2»5

i 209 165 279 (h 190 153 10
215 1170 279(2) loi 154 20

224 240 200 105 280 102 155
225 248 210 100 281 103 156
220 248 a 211 167 282 ( 1 ) 104 157 21

248 h 212 108 282(2l 195 158 22
228 247 2(8) 105 283 196 223 1*1 loi Pt
220 247 a 284 197 231 (3) 108 Pt.
230 247 ii N.mv 295 108 150 23 Pt
231 247 < 280 199 160 23 (3)
232 240 211 169 287 180 1)7 24
233 250 210 171 288 187 c 150 c/23
234 252 217 04 280 200 101
235 253 218 05 290 201 102 25
230 254 210 00 (a) (a) (a) (a)
237 255 220 (h) II») (!•) (b)
238 250 221 93 (r) (c) (c) (c)
230 257 232 69 '(d' (d. (d) (d)
240 258 (c) (e) (e) (e)
241 250 233 (f) (f) (f) (f)
242 260 234 70 (K) (g) (g)
243 201 235 71 291 202 102 (In 25 (h)
244 262 236 72 292 203 107 16 Pt.
245 263 237 73. 77 293 300 328 198
240 204 378 460 204 301 329 199
247 265 379 465 295 362
248 266 380 401 l-i. 296 363 335 389
21'» 267 382 462 297 364 336 390 Pi.



REFERENCE TABLE NO. 1,

as

298
299

.ton
301 (a) 

(h) 

(«) 
«12 
«13
304
305
300
307
308
309
310 
ill
312
313
314 
31.5

316
317
318
319
320 
<21
322
323
324
325 
32b
327
328 
129
330
331
332
333
334
335 
33ft
337
338 
• 19
340
341
342
343
344
345 
34ft 
347

as X as
......* * as as

0 0

5 5 ?

3ft.5 332 202 l*t. 148 327 1247
.iftft 300 127

120 349 328
285 124 5 350 329 302 128

242 109 351 330 304 130
28'» (a) 134 11 352 331

'I.) 120 5 ! 353 332 305 131
Practice 354 333 30ft 132

287 None 355 334 307 133
288 169 4ft 356 335 308
289 .157 33ft 289 159
290 269 142 358 337 290 160
291 251 115 359 ; 338 291 161

252 lift 360 339 293 163
292 254 361 340 294
293 253 362 341 309 183 Pi.
294 248 113 363 142 310 184
295 249 113 364 1 343 311 185
296 250 114 365 344 312 183 Pi.
297 250 114 366 345 313 134 Pi.

297 A 25ft 118 Mil 346 314 18ft Pt.
297 H 257 119 368 347

298 250 114 369 348 316 189
298 a 252 lift 370 349 317 188(2)
298 it | 263 I 121 371 350 318

! 593 372 351 319 188
299 264 373 352 320 190 Pi.
300 264 374 353 321
301 375 354 322 191
302 265 139 37ft 355 324 193 Pt.
303 262 (2) | Ml 356 325 193 Pt.
304 266 140 378 357 326 194

267 379 358 1224 772 11)
305 380 369 337 39ft ( 1 )
306 268 141 381 370 338 396(2)

30ft (.ii 382 371 339
307 270 142 383 372 340
308 273 145 384 .17.1 342
309 274 385 .174 343 172
310 275 14- 38ft 375 341 (1) 173 (1)
311 276 148 387 37 ft 341 (2) 173(2)
312 277 149 388 ! 377 345 174
313 278 150 389 378 34ft 378
314 279 151 390 379 347 175
315 280 152 391 380 348 215 Pi.

315(a) 1304 14ft 392 381 349 204
31ft 281 153 393 382 350 225
317 282 154 394 383
318 283 395 384 352 179
319 284 396 385 353 17ft
320 285 155 397 38ft 354 177
321 286 15ft 4.1') 177 11)
322 287 156 398 387 439(a) 327 (2)
323 376 233 442 IK.

377 125 399 388 440 334
324 29ft 136 400 389 443 345 (1)
325 297 137 401 390 44ft 346
32ft 298 137 402 391 444 Pi. 347 Pi.



087 / •’ tOV/-> OXt 10V 617 79f 4ft ovt
v 00 V I9f 9ft 6tt

vxt oov Vft Wt
Hie 00V txt 66t tft 4tt
447 ( l ) 661 fxt- X6t 117 09 f 7ft 9 ft

fxi/-» 7 If/-» 471- 46t l.l t77 6 Vf 1ft Vtt
fxi » 60f ’ 971- 96t 917 4 Vf Oft ttt

If 7 46t ixt- V6t M f 17 9Vf 671 ftf
961- oxt- t6t M f 17 Wf 871 7tt

of r V6t 64t X7f 44t V7t Itt
X4f" 76t 94t t7t (Itt

677 ' f6t •> 44t" I6t V4t f7t 6ft
677 fbt 94t 06t 1,1 fVf t4t 771 8ft
877 76t MfVf M f 41 171 4ft

lot 7 Vf 7 41 07 f 9ft
LIT 761- xxt 611 mi-

0617 fîf/-» 141 Xlt tft
977 6Xt 141- 4Xt 7 Vf 04t 4 It747 48t- 74t 98t <r) isrf
XVI xxi- lit" vxt 1,1 69t 911 7ft

041" txt l.l
691 fxt m ivy 691 Vit 1ft
X9t 7Xt tl »
49t ixt l':l 6 <n mi-
99f oxt 49t tit (l)Oft-
S9t 64t fit 671

147 (l* sst t9t X4t X9f ?lt X7t
047 txt m 44t OSf/> 99f lit 471
697
947

fXt
rxf-

791-
191

94t
V4t

Off ’ 
6tf ‘ S9t Olt 97t

' 09f t4t Xtf t9f 60t V7t
Ï47 ixt- wt f4t 6tf f9f xot f'7t

1,1 f 47 oxt 6 Vf 74t » 40t f7t
»47 641 XV f I4t 04

f47 •» X4t 4Vf 04t •l.'V l>"[ 79f v 40t 77t
1,1 971 '•> m ni ■ 9Vf 69t 40t irt

V4f Wf X9f 90f <>7t
t4f m Off 19f vot 611
S9f 09f tot Xlt
f4f fVf 99 f (l'l lit! 6Vt fOt 411

(non 'Vi to CO rs. V9t (non <n 8st (7)70t (non-
1,1971 (Z> to ("l ?st tot (HI
1,1971 (II to M 7Vf f9t l.l Off (II Hit m rot 911

V07 ' X9f 6ff 79t (U)
ai >?< 49f Xff I9f •l.l Off 4Vt V 70t Vit

4ft 09 f (f)9it 70t tit
9f f 6Vt <ti

91 V> 9f9 vtt xvt (n os. Kit fit
<l'l in Him fff 4 Vt .HIO\ (II oil- (Hit 711

1,1 ff«> fff 9Vt fff vvt 66f lit
407 7 ft vvt Iff tvt X6f Olt

Itt tvt fff fVt 46f Wit
i«l

Mtoi
7tf 7Vt 96f xot

<ei nr Oft 6ff 1st Vbf 40t
V9f M fff •i.iovt t6f oot

M 1,1 fff 6tt f6f vot
(9) n< M vn 6ft 7Vt Iff xtt 76f tot

417 8Vf 8ft IVt 4ff 4tt V I6f fOt

1913 O
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REFERENCE TAREE NO. 1.

ai ai ai X. ai X * oi

5 9 g 5

502 487 499 i2) c/277 555 533 424 313
503 488 501 Pt. 279 |'t. 556 534 425 314
504 489 501 Pt. 557 535 426
505 490 501 Pt.

502 Pt. 280 Pt. 558
559

536
537

427
428

317
309

506 491 502 Pt. 280IM. 560
561

538
539

430
431

321
322

507 492 503 281 562 540 433 325(1)

508 493 502
504 281 (2) 563

564
542
543

435
529 Pt.

320
245 Pt.

509 494 504 280 Pt. 565 544 529(d) 245 (d)
510 495 507 284 566 545 530 246
511 496 505 282 567 547 531
512 497 507 283 568 548 532 J. A.
513 498 511(1) 286(1) 569 549 533
514 499 512 287 570 550 534
515 5(H) 513 288 Pt. 571 551 $35
516 501 514 290 572 552 538(1) 248 Pt.
517 502 573 553 538 (li) 248 Pi
518 503 574 554 536
519 503 a 575 555 538(d) 248 (li)
520 503 ii 576 556 539 249
521 503 c 577 559 543 251
522 503 h 578 560 544 252
523 503 E 579 561 545
524 503 f 580 562 546 253
525 503 c; 581 663 778 499
526 504 516 291 582 665 779

505 517 i 292 583 667 780 c / 5(H)
528 506 517(2) 584 563 547 254
529 507 518 293 585 564 549 257
530 508 519 294 586 7-8 Kd. 7
531 509 520 295 587 565
532 510 521 290 588 566 552 260
533 511 522 297 589 567 553
534 512 ! 523 

1524 298 Pt. 590
591

568
569

554
555

c J.A. 45 
263 Pt.

535 513 525 234 592 570
536 514 524 298 593 571 557 Pt. 263 (2)
537 515 527 594 572
538 516 527 595 573 558 264
539 517 528 596 574 559 .
540 518 394 304 597 575 c 560
541 519 395 300 598 576 567
542 520 39o 301 599 577 568
543 521 397 302 Pt. 6(H) 578 569
544 522 398 303 601 579
545 523 399 302 Pt. 602 580
546 524 4(H) • 303 603 580 A
547 525 401 604 581 570 265 Pt.
548 526 402 605 582 571 266
549 527 403 305 267
550 528 404 c 306 606 583 572 •
551 529 607 584 574 36
552 530 419 i 307 608 585 .

420 , 308 609 586 / 575 / 37
553 531 421 310 1587 1355
554 5 32 423(1) 312 610 587



REFERENCE TABLE NO. 1.

aL X X si si si « *

5 ? 5 i

611 588 (.58 (.34 019 519
612 589 580 659 035 620 510
613 590 582 14(1) 600 636 021

590 1355 661 637 623 Ft. 512
611 591 583 I 421355

602
(.63

038
639

MO
Ml

521
522

015 592 , 585 1 43 OM 040 042 (1) 523
591 ' 355 005 041 642 (2)

016(1) 593 595 460 660 M2
616 (2) 593 (a) 590(1) 467 (.67 M3 M2 (3)
616 (3) 593 (1» 590(2) (.(.8 044 (.42 (4)
616(4) 593 (c) 596 (6) 468 (3) 069 MS M3 532

017 594 517 (!) c/397 070 MO M4 532 (3)
618 595 , 597 (1) c/397 071 Act Sec. O.J.A.98 O.J.A.37
019 596 c/597 (1) c, 397 41 A
620 597 (.72 047 777 (1) 507
621 598 073 048 783 c 501
022 599 074 M9 783 c 491
62J 6(H) (.75 650
024 601 /3701V

371 386 P|. 070
f c/782 
' 783

625 002 603 57 i 785
626 603 50 658 i c 767(5) /505(3)
627 604 004 58 777 (21 507 (0)
628 005 j 605 ) 59 (.78 664 639 520

(.06 IV 160 IV 679 082 767 505
029 600 606 IV (8) Ft. 68(1 482 498 232
630 600 A 607 61 681 084 774 509 Ft.
631
632

007
(H>8

009
010

<356
261 682 685 775 , 509 Ft.

1 505
633 609 oil 202 68.1 (.80 776
634 010 (.84 687
635 on 012 357 (.85 (.88 830 3 00
636 012 013 080 689
637 013 614 087 690 845 539 Ft.
638 014 015 688 691 848
639 015 010 222 689 092 843 538
MO 010 617 220 090 093 835 (a) 3(g)641 617 018 (.91 (.94 839 534 Ft.

M2 (1) 618 024 526 692 (.95 840 540
642 (2) 618 (a) 625 527(1) 693 096 847 541
642 (3) 618 (b) 094 (.97 849 542
642 (4) 018 (c) 1,25 (c) 527(2) 095 (.98 852 544

643 019 020 528 090 (.99 853 545
M4 020 (.27 097 700 841 537
645 021 028 531 (1, 098 701 228 (1 i 105
040 622 (.29 < 1 ) 512 Ft. 099 702 228(2) 105 (2)
641 623 629(2) 703 / 535 

(530648 (.24 <•/1224 6/772 840
649 625 (.30 701 704 854
650 626 (.31 529 702 705 853 c/545
051 027 032 703 706 855 540
652 028 (.38 530 704 707 850 545
053 029 622 511 705 708 857 547
654 030 635(1) 515(1) 706 709 858 548
655 631 c/636 c/516 707 710 859 549
056 632 030 510 708 711 860 550
657 633 037 517 709 712 863 565



xiv REFERENCE TABLE NO. 1.

X X * 1 ai ai ai ai
c d O

i ? ! E 1 1 1 1

"in 713 864 SM, 768 768
‘U 714 865 555 IN. 769 769
712 715 866 770 770 921 599
713 716 868 5(,7 771 771
714 717 871 570 772 772 937
715 718 869 568 773 776 944 608
716 719 870 569 774 777 945
717 720 867 775 778 946
71S 721 872 571 776 779 949
710 722 873 777 780 950 610
720 722 x 778 781 953(2) 611l2)
721 723 885 IN. 574 IN 782 953 (3) 611 (3)
722 724 885 574 IN. 780 783 703 435
725 886 579 781 784 701 c/412
724 726 782 785 704
725 887 783 786 705
72(, 728 888 573 IN. 784 787 706
727 729 889 573 785 788 707 414
728 730 890 576 786 789 708 415
729 731 891 575 787 790 709
730 732 892 3 (hi 788 791 710
741 733 893 577 789 792 711
732 734 894 578 790 793 712
735 735 895 79| 794 713
734 736 896 792 795 714 436
735 737 897 793 796 715 437
73h 738 898 791 797 956 615
737 739 795 798 957
738 740 796 799 960 618 IN
739 711 797 800 961 618 IN.
740 742 1015 798 801 <>62
741 743 1016 799 802 963
742
743

744 1*1. 
745 1017 800 803 <>64 < 1 )

i (2)
619 (|) 

(2)
741 746 1019 801 804 <>64 (3) 619 (3)
745 747 1020 802 805 965 620(1)
746
747

747 (a)
748 9(H) 580 803 • 806 620(1)

748 749 902 581 804 807 967 620 (3)
74«) 750 903 582 805 808 <>68 621
750 751 910 584 806 809 969 621 Pt.
751 752 905 585 807 810
752 753 906 IN. 586 808 811 970 457
753 754 906 IN. <7 585 8(8) 812
754 755 907 587 810 813
755 755 a 811 814 1058 IN.

756 v 835 , .Krill 812 815 < 1059
757 757 838 534 813 816 1058 IN
758 758 814 817 c 1059
759 759 911 590 815 818
760 760 816 819
761 761 817 820
762 762 913 592 818 821
763 763 914 594 ( 1 ) 819 822
764 764 915 594(2) 820 823
765 765 916 595 821 l 824
766 766 920,1 i 596 ( 1 ) 822
767 767 920(2) I 596(2) 823



REFERENCE TABLE NO. 1.

36 X * ; X X 36 X
% 7. 1 d à
2 % 8 r C2 g 8 5
Z J_L Z Z z z

824 827 881 884 1000 IV
825 828 882 885 1001
820 820 883 880
827 830 884 887
828 831 885 888 802 552
820
830

832
833 880 889 42(12)

47
208(9)
210

831 834 887 890 1094
832 835 1050 888 891 1095 369
833 830 1000 880 892 1097 371
834 837 1001 800 893 < 301
835 838 801 804 1090 370830 830 1002 802 895 1009 Mi
837 840 1003 803 890 1100 |'|. 622838 841 1004 804 897
830 842 1005 805 808 11001*1. 623 Ft.840 843 1066 800 800 1103 025
841 844 807 9<M) 1104 026
842 845 808 001 1105 027
843 840 800 902 1100 028 Pi.
844 847 000 903 1107 029
845 848 001 <>04 1 100 Pi. 028 |»t.
840 840 = 8 <>02 005 1100 031
847 850 ■s| 603 900 1110 032848 851 s3 004 <>07 1111 033
840 852 n 005 008
850 853 ooo <>00
851 854 j| 007 OIO
852 855 008 911 1108 030
853 850 900 912 1112 034
854 857 010 013 1113 035
855 858 on 014 1111 036850 850 012 <>15 1117
857 800 913 0|0 1118 639858 801 1007 014 017 1110 (40850 802 1008 350 015 018
800 | 803 1000 360 oio 910 1120 64 Î
801 i 804 1070 301 017 020 1120(4) 641(4)
802 805 1071 |*t. 018 021 1121 (42
863 860 1072 

il 1073 302 Pi. 010
020

922
923

804 807 1074 363 021 924 v 1125 c 046
865 808 1075 304 922 925 c 1124 c 045800 800 1076 365 923 920
807 870 924 927
808 871 025 928
800 872 103 j 366 020 920
870 873 1078i1. 367 (1) 927 030
871 874 1070 368 928 004 938872 875 1081 3 ( \ 600
873 870 1080 929 904 939 601
874 877 1080 622 Ft. 030 004 040 001 (2)
875 | 878 031 004 941 600 ( 1 )
870 870 1084 032 904 042 000 (2)
877 !

c/1085
933 3(ico. V. 943 607

878 881 934 931 1130 J.A. 74870 935 932 1131
880 883 930 933 1132 04*>



REFERENCE TABLE NO. 1.

X * 02 , as 05 05 06
5 c d C

E É E E | I 1

937 934 1135 908 9<>4 a 1184
938 935 1138 055 909 905 1185
939 930 1139 970 900 1180

940 937 1130 654 971 907 «/1184
<• 1154 <• /070 972 908 1182 081

941 938 973 969 1183 082
942 939 1140 974 909 A 1154 070
943 940 1143 673 975 969 li 1170 007 IN.
944 942 1144 387 970 970 1190(1) 080 ( 1 )
945 943 1145 388 977 971 1192 088
94<i 944 1140 653 978 972 1193 083 (1)

945 1147 979 973 1195 083(2)
1148 980 974 1194 084 IN.

948 940 1149 071 981 975 1190 084 IN.
949 947 1153 982 970 1197 (.85
950 948 983 977

375 Pt.951 7-8 K«i. 7 984 978 1199
952 985 t ( leo. \ . 1198 373
953
954 951

1157
1159

06 i
002 980 979 j 1198 (c) 

l f'D
I..73 <c> 

M)
955 952 1100 987 980 1200 373 (e)
950 953 1101 003 988 981 373(f)
957 954 1103 004 989 982 1201 r/ 374
958 955 1104 005 990 983 1202 374
959 950 1165 000 1203 376
900 957 1107 078 IN. 991 '184 1205 379
961 958 1170 079 992 985 1207 (1) 381 (1)
9 62 959 1171 080 993 980 1207 (2) 381 (2)
903 900 1108 078 IN. 994 987 1208 382
904 901 1169 078 IN. 995 988 1209 383 (2)
905 902 1172 990 989 1209 (4) 383 (5)

900 903 1173
1174 072 997

998
990
992

! c/1178 c/676 Pt.

907 904 1177 ! 999 993



REFERENCE TABLE NO. Il

‘ C ” aignilien < 'emparé.

2
3(d) 

3 (e) (f) 
3(h)

4

17
18 
l" 
.-U 
21 
22

26
27
28
29
30
31
32
33
34

4
2

756
730

6
f 172
1300 
301 (b) 
264 
176 
175

c 028 
301 (a) 
271 Pt. 
180 
181
267
268
269
292 Pt. 
276
270
278
279 (1) 
279 (2) 
282 (1) 
282 12)

,285 
< c 286 

288 
287 

[177 
{290

607
609

613
614
615

182
303

35
36
37
38
39
40
41
42
43
44
45 
16
47
48 :
VI 185 
50 194
$1
52
53
54
55
56
57
58
59

187
190
193 

i (>26 
625
627
628 Pt.

(,o 629 Pt.
61 630
62 1 
63
ol

195
203
196 
P>7 
219
242
243 
2H 
245
204 
211 
212 
237

68
69
70
71
72
73
74
75
76
77
78

79
80 
81 
82
83
84
85
86
87
88
89
90
91
92
93 
91
95
96
97
98
99 

KH) 
101 
102
103
104
105
106
107
108
109
110 
111 
112
113

114

216(a)
216(b)
216 (c)
216(d)
216(e)
216(f)
216(g)
217
218 
208 
219 
205 
209 
280 
238
234
235
236 
234

213
283

698 
c 698

214
1284
3(H)

i 309 
310
311,312 

Il 315 
115 | 306 

(306 
|316116

117
118 
11«> 
120

121 
12 2
123
124

127
128
129
130
131
132
133

j 344 
179 

(463 
4M 

)< 465
1469
348
350

'51 
<5<
'51
355 
220 

134 221 Pt.
366 Pt. 
222 

) 345
346
347

135
136
137
138
139
140
141

321 
323 
325 

(305 
32 7

313
314

143
144
145
146
147
148
149
150
151
152
153
154 338
155 341

156
157

328
336
330
331
332
333
334
335
337

!42



xviii REFERENCE TABLE NO. 2.

si i X az az az az

z 1 Z Z Z z

158 1 485 208 j 27 257 585
159 357 886 Pi. 258
160 358 209 34 259
161 359 35 260 588
162 210 886 Pt. 261 632
163 360 211 37 262 633
164 212 263 '591

223 213 442 593
165 224 443 264 595

1 228 214 446 265 604
166 225 215 391 pt. 266 605
167 ! 226 216 444 267 605
168 227 217 451 268 165

| 232 218 269 476
I 223 219 450 270 477

171
172
173

! 233 
| 385 
; 387, 386

220
221
222

640

639
32, 35

271
272
273

478
186 

/c 470 
472 Pt.

174 388 223 461 274 471
175 390 224 445 275 473
176 396 225 393 276 475
177 397 226 487 277 I c 502
178 227 488 498
179 395 228 489 278 499
180 169 229 490 279 503 Pt.
181 \c 491 f 505
182 230 493 280 1506

, 365 231 495 v 501

183
‘ 362 232 6811 ,509
, < 496 233 344 281 i 507
1497 f166, 167 508

184 363 234 1 452 282 511
185 364 : 453 283 512
186 367 535 284 510
187 •235) 285
188 370 236) 286 513

.17) «71 287 514
IV) 369 238 j 288 515
1911 373 239 289
191 375 240 290 516
192 241 291 526

193 l 376 242 292 527
377 243 293 529

194 378 244 294 530
195 245 564, 565 295 531
196 ! 162 246 566 296 532
197 247 297 533
198 1 293

248 572,575 298 534
199 : 294 ; 573 \ 536
200 1 271 249 576 299
201 250 300 541
202 298 251 577 • 301 . 542
203 273 252 578 302 541
201 392 253 580 SIS
205 e 462 254 584 303 544
206 255 546
207 455 256 304 540

2, O'

305 549
306 v 550
307
308
309
310 
<11
312
313 
111 
315

552
552 
559
553

554
555
556

316
317
318
319
320
121
322
323 
<-'l

325
326

558

563
560
561

562

327
328
329
330
331
332
333
334
335
336
337
338
339

398 
441

419
410

405, 406
399

398
403

407
340
341
342
343
344
345
346
347
348
349
350
351

352

353
354
355
356

114,415
416,417
Ml
408
411
4(8)
400
401
402 
425 
424
, I '(, 
i 427 
431 
433 
v 434 
436 

'<• 437 
438

)609, 613 
615,614 

(631

‘These four Rules are not printed in the otlieial edition of the Ontario Rule



REFERENCE TABLE NO. 2. xix

X X X X X X X X
C P 6 P c P 6

Z Z Z Z Z Z Z Z

357 635 409 48, 49 464 (250 512 646
358 410 51 (251 661
359 859 411 53 465 247 513
360 860 412 / 54 466 616(1) 514
361 861 le 781 467 616(2) 515 / 653
362 863 Pt. 413 55 468 118 1 654
363 864 414 785 616(4) (c 655
364 865 415 786 469 119 516 656
365 866 416 56 470 120 (c 458
366 869 417 57 471 121 517 657
367 870 Pt. 418 58 472 122 518

658*
678
662
663

368
369
370
371

871
888
891
889 '

419
420
421

62
64
65

473
474
475

123
124

519
520
521
522

372 89 2 422 67 476 125 523 664
. 985 to 423 68 477 126 524
,988 424 71 478 127 525

374 i 990 425 73 479 128 526 642
: c 989 426 74 480 129

527 (642 (2)
375 984 Pt. 427 75 481 130 612(4)
376 990 428 78 482 131 528 643
377 <• 984 429 77 483 254 529 650
378 389 430 80.81 484 255 to 530 652
379 991 431 i 258 (457
380 432 82 (259 531 645
381 992 433 83 485 260 33

993 434 ! 261
532

/ 645
382 994 435 780 486 252 1646
383 995. 996 436 792 487 262 533
384 437 793 488 263 534 1757
385 438 84 489 691
386 624 Pt. 439 87.88 490 2()i 535 700
387 944 440 89 491 c 674 536 7(H)
388 945 441 90 492 537 697
389 296 442 92 493 538 689
390 297 443 94 494 539 687
391 444 95 495 540 69 2
392 445 96 496 541 693
393 446 97 497 542 694
394 447 99 498 543
395 448 100 499 581 544 695
396 380 449 102 500 «• 583 545 je 702

1381 450 103 SOI c 673 696
(617 451 104 502 79 546 703

397 je 618 452 106 503 547 70S
(619 453 107 504 548 706

398 454 108 : 677 549 707
399 455 109 505 679 550 708
400 456 ! 682 551
401 457 808 506 552 885
402
403

39 458 i 110 to 
' 116 507 (672

677
553
554

404 4i 459 117 508 555 7i i
405 42 460 246 509

68 i 556
406 43 461 248 682 557
407 44 462 249 510 659 558
408 46 463 511 653 559
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N.B. The references immediately following each case are to the section or 
rule referred to in it. The sections are marked "Sec" ; merely the numbers of 
the rules are given.

A
A. vs. A.. 1.1 M.R. 483............Sec. 17
A. vs. B.. 14 M.R. 729................... 346
A—0. vs. Richard, 4 M.R. 336..

331, 172
A—(i. vs. Toronto General Trust,

.1 O.L.R. 607.................................26Ô
A—(i. it City of Winnipeg vs. 

Winnipeg Electric R. W. ( o..
2 W.W.R. 854..............................351

A—G., Williams vs.............Sec. 25 (1)
Abrahams & Co. vs. Dunlop.

(1905) 1 K.B. 46........................ 181
Adams, Barber vs........................... 403
Adams. Lei brock vs........................066
Adamson. Shiels vs.................351, 220
Adcock vs. Manitoba Free Press,

19 M.R. 160, 12 W.L.B. 142...
985, 989

Addis vs. Gramophone Co..
(1909) A.C. 488. 493..................347

Aetna Life Insurance Co. v.
Sharpe. 11 M.R. 141..351. 347. 302 

Affleck v. Mason. 21 M.R. 761..
423, 411, 320

Aikins vs. Blain, 13 Gr. 646...
8ec. 26 (o)

Akin. Thordaraon vs..601. Sec. 26 (o) 
Alarie 6l Frechette, Re, 23 M.R.

628. 1 W.W.R. 257..............246. 119
Alberta & Great Water wavs R.

W. Co.. Re. 18 W.L.R. 15.......... 519
Albertan, Reid vs........................... 411
Aldov & G. R. W. & II. Board vs.

Greenhill (1h96) 1 Chv. 19. . .309 
Aldrich vs. Aldrich. 21 O.R. 447.

Sec. 17
Alexander, Muir, vs.............. 430 (I)
Alexander vs. Simpson, 22 M.R.

424. 1 W.W.R. 932...................
328. 239. 197. 196

Allan. Kdgworth vs.........................290
Allan. Hyatt vs............................... 309
Allan vs. Manitoba & N. W. R.

Co.. 10 M.R. 143, 12 M.R.
57. 9 M.R. 388. 10 M.R. 106. .

204. Sec. 26 (o)
Allan vs. Manitoba & N. W. R. 

t o.. Re Grav (No. 2). 10 M.R.
123 ................................................. 40

Allan. McLean vs............. Sec. 26 (o)
Allcard vs. Skinner. 36 Chv. I).

145 .........................................Sec. 17

Allen vs. Flood. (1898) A.C. 1...331
Allen. Restall vs..............................291
Allison vs. Allison. 23 W.L.R.

570 (Alta.) ..................................024
American Aristotype vs. Eakins,

7 O L.R. 127....................... 559, 556
American Plumbing ( o. vs.

Wood, M.B. 12.................. »iu
Anchor Elevator vs. Heney. IS

M.R. 96 ...........................  290
Anderson, Beck vs..........................351
Anderson, Cooper vs...............640, 638
Anderson vs. Imperial Develop 

ment Co., 20 M.R. 275. 16 
\v.I.lt. :,i 187 il 1

Andrew, Credit Foncier F. ('. vs..246 
Andrews vs. Forsythe, 7 O.L.R.

188 .................  197
Andrews vs. Moodie, 6 W. L. R.

Andrews, Toke vs............................312
AngloContinental. Levi vs...........224
Angus. Siemens vs..........................549
Appleman vs. Appleman, 12 P.R.

138 .......................................331. 326
Arbuthnot (John), Wood vs..306 (2) 
Archibald vs. Strathv. IS 8.C.R.

I hi 171
Arenowski vs. Veitch. 23 M.R.

755  M6
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Assiniboia, McLellan vs. ...210, 180 
Asselin, Re. 6 O.L.R. 170. .Sec. 26 (o) 
Associated Newspapers. Lever

vs. . .*.....................................953. 326
Avitt, First National Bank vs. .

350. 220. 197, 196
B

B—A vs............................................ 346
Babington. Monk man, vs.. Sec. 26 (o)
Bailev vs. Dawson. 3 O.W.N. 56.

25 O.L.B. 887...................
Bailey, McWilliams vs..................156
Bain vs. C. P. R„ 2 W.L.R. 235,

15 M.R 544, ISO (1) ill. 898
Balcarras. Sibbering vs...... Sec. 17
Baldrv, Thompson vs.................

539. Sec. 26 (p). Sec. 26 (o) 
Bank of B. N. A. vs. Munro. 9

M.R. 151 ....................................302
Bank of Hamilton vs. Winters,

16 W.L.R. 218................... 398. 19G
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-’1 M.R. 380........................ 3n6 (2)
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19 M.R. 171... .291
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9 M.R. :t
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Barber vs. 16 P.R. 156.. .403
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Barrv vs. Sullivan. 10 W.L.R.

64Ô ............................................. 966
Bartlett vs. House Furnishing-

Co.. 4 W.L.R. .167........See. 49 (h
Bart ram, Clarke vs........................239
Bart ram. Urine vs..........................328
Baston vs. Hutchinson, (unre­

ported) .......................................378
Bateman, Shatsky vs....................859
Bateman vs. Svenson. 18 M.R.

493. 42 8.C.R. 146..............734, 747
Bates vs. Burehell. (1884) W.N.

108 .............................................. 223
Batho vs. Zimmer Vacuum, 3

O.W.N. 1009 ............................. 398
Battley, Wright vs................244, 1h5
Beaucage vs. Winnipeg Stone

Co., 14 W.L.R. 375....................300
Beauchamp, Harris vs. .. .Sec, 26 (o)
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Beavid. Re. 4 O.W.N. 720. ..

Sec. 26 (o)
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223 ...................................... 235, 209
Beck vs. Anderson. 26 W.L.R.

144. 5 W.W.R. 659....................351
Beck, Sterne vs............................. 259
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479. 290
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Bennett vs. Gilmour, 16 M.R.

304 .............................................. 351
Bennett vs. White, (1910) W.N.

167 .............................................. .308
Bennetto, Huggard vs....................351
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Berard, Case Threshing Machine

Co. vs............................ Sec. 26 (o)
Bergman, Newton vs......................814
Bergman vs Smith, 11 M.R. 364.
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Berlin—King Furniture Co. vs...
451, 337

Berliner—Gibbons vs..................... 291
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Bets worth—Nixon vs............. 559, 556
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Bidder \Bridges, 20 Chy. D.
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120, 118
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217 ...............................Sec. 26 (r)
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H M.R. 99, 214... .347, Sec. 25 (L) 
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art vs............................................489

Brock vs. D'Aoust. 9 M.R. 105...754 
Broder vs. Saillard, 2 Chy. D.

..............................................'............... 108
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Bulger, Re, 21 M.R., 702, 19 W.
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398
8

305
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(0)

(e) 

,625 

,331 

529 

,953 

(1) 

306 

(2) 

625 

(o) 

326 

. 27 

398 

398

(3)

323

313

398

.27

(o)
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CORRIGENDA

Page 27, line 19, for “ prefer " read “ refer."
Page 54, line 8, for “ 9 " read “ 6.”
Page 78, line 16, for “ the referee ” read “ a judge. 
Page 91, line 14, for “guarding” read “guardian. 
Page 171, line 11, after “ 20 M.R." insert “ 571.”



Manitoba King’s Bench Act 
Annotations

SECTION 2—Interpretation.
These interpretation sections also apply to the Rules.
Rule 5. See section 86. As to clause (c) Les Soeurs tie la 

< barite v. Forrest, 16 W. L. R. 395.

SECTION 17—Alimony.

R. S. O. 1897, C. 51, s. 34. was similar—it is dropped from 
the 1913 Act, but see s. 3 (3-4 Geo. V.. c. 19, Ont.)

As to jurisdiction, see Wood v. Wood, 1 M. R. 317.
In an action for alimony the plaintiff must prove—

1. Marriage dr facto, unless tacitly admitted by filing 
no defence.

2. Need of alimony and refusal of defendant to provide
support.

3. Defendant’s means.
4. Validity of the marriage.

Interim Alimony. See Rule 624.
The Statement of Claim should ask for alimony, interim 

alimony and costs.
In England a husband was alimony, Swift v.

Swift (1899). Pro. 159—this section only applies to “any 
wife.”

The Order for interim alimony should contain the plain­
tiff’s undertaking to go down to trial as speedily as possible. 
Kowslaugh v. Rowslaugh, 6 P R. 200 As to Costs. Rules 944 
and 945. Counsel fees ibid.

The defendant in an action for alimony offered “to re­
live the plaintiff as his wife at any time when sin- is prepared 

to come and reside with him and accept the home he is able 
to provide for her. and conduct herself as a wife reasonably 
should,” but the trial Judge, being satisfied upon the evidence 
that desertion had been proved and that the defendant’s offer 
was not honestly made, but only for the purpose of avoiding

A2C



JURISDICTION ALIMONY.

a judgment for alimony, held, following liar v. liar. :;1 <). R. 
1-1. that such offer, under the cimimstances. was not sufficient 

lo defoal the Plaintiff’s claim E. v. E., 15 M R. 852

Decree for the Restitution of Conjugal Rights."

By the English Law as of the 15th day of duly. 1870. noth­
ing but cruelty or adultery on the part of a wife after mar­
riage would la- a bar to an order for such restitution, or en­
title the husband to a judicial separation.

Scott v. Scott (1804). 4 S. & T. Hit. Russell v. Russell 
(1897 i. A.C. 395, followed in A. v. A. 15 M R. 483.

Adultery a bar to the action. Leib v. Leib, 7 W.L.R. 824 
(Bask.).

I'nehaslity before marriage and concealment of it from the 
husband until the birth of a child is not sufficient to make the 
marriage null and void or to disentitle the wife to alimony. A. 
v. A . 15 M. R. 483, following Aldrich v. Aldrich (1892). 21 
O. R. 447.

Resumption of co-habitation is a necessary ingredient of 
îomlonation by the husband of any matrimonial offence com­
mitted by tin- wife such as would prevent him from relying up­
on it as a defence to an alimony suit. A. v. A. supra, follow 
ing Keats v. Keats (1859), 1 S, & T. 334. See the ease of A. 
v. A. for the history of Ibis section and the English law and 
practice.

As to what the decided cases define as legal cruelty, see 
Russell V Russell.(1897). AC. 395. followed, and Lovell v Lov­
ell 13 0. L. R. 509, distinguished, in Willey v. Willey (1908). 18 
M. R 298. 9 W. L. R. Kit».

A deed of separation unless void for fraud, duress, want 
of understanding on the pari of the wife, lack of independent 
advice, misrepresentation or undue influence, if followed by an 
immediate separation, requires no other consideration to sup 
port it and is a complete defence to a subsequent action by the 
wife for alimony.

Ditch v. Ditch (1911). 21 M R 507. and eases there cited 
l'h rill v. Pherill, 6 O. L. R. 042.

Xfter a lapse of time the deed should not be impeached 
unless upon clear proof of one or other ground of avoidance 
if tin* deed has been acted upon by both parties, ibid, fallowing 
Sihbering v. Dalearras (1850), 3 De.O. (and) Km.. 735, and A11 - 
r.ird v Skinner ( 1887), 30 Ch. 1). 145.
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Pleading. Am to relevancy of facto pleaded to hIiow un­
lit ness of husband to have custody of child. Pyne v. Pyne, 3 
O. W. N. 162.

An application for interim alimony may lie made as soon 
as the defence is tiled or the time for tiling one to the original 
statement of claim has elapsed. Rule 624.

On such an application the merits of the defence set up 
should not be looked into or considered. McArthur v. Mc­
Arthur (1905), 15 M R. 151. 1 W.L.R. 1. following Foden v. 
Foden (1894). I*. 307. Campbell v. Campbell ( 1873), ti P.R. 
128. Keith v. Keith (1876), 7 P.R. 41 See also Thrower v. 
Thrower. 3 O.W.R. 541.

I'iiless the statement of claim makes a demand for a spe­
cific sum by way of interim alimony as contemplated by rule 
624. it should only he allowed from the date of the Order, not 
from the commencement of the action, Peterson v. Peterson 
11873. (J P.R. 150. McArthur v. McArthur (1905). 15 M R. 151. 
1 W.L.R. 1.

As to registration of -Judgment see section 19.

SECTION 18.—Criminal Conversation.

To be tried by Jury unless waived, section 49.
Semble, there is no such action in Saskatchewan. Marson 

v. Coulter. Hi W.L.R. 157. hut one for enticing and harbour­
ing. ibid.

Measure of Damages, Herve v. Dominique. 2 W.W.R. 235. 
Proof of marriage must he as strict as in a Bigamy ac­

tion. per Richards and Perdue. J.J.A., Zdrahal v. Shatney. 22 
M R. 521 : Aliter per Cameron & Haggart. J.J.A.. ibid

SECTION 19.—Registration of Judgment for Alimonv.

Semble, an order for interim alimony is within 1 his clause.

SECTION 25 (e). Ri i.es of Law Declaratory Ji iximents 
and Orders.
In Saskatchewan it was held under a similar section that in 

an action where there is no claim for consequental relief the 
plaintiff was not entitled to a declaration. Viola School District 
Trustees v Canada Saskatchewan Land Co.. Hi W.L.R. 17fi.



4 HULKS OF LAW.

SECTION 25 (h). -Rules ok Law Restraining Proceedings.
See Ditch v. Ditch, per Perdue, J.A.. 21 M R. 507. at p. 

521, 19 W.L.R. 504.

SECTION 25 (1). Rules of Law Defendant in an Action 
on Foreign Judgment May Plead on the Merits.

As to the Rule in Ontario as to Quebec Judgments see 
8-4 (ieo. V., Ont. c. 19. ss. 50 to 52.

Only defences that might he pleaded in an action in the 
original court may be pleaded, and not defences which, though 
good in Manitoba, would be no defence in the original Court. 
Hickey v. Legresley, 15 M.R. 304, 1 W.L.R. 546. British Linen 
Co. v. McEwan, 8 M.R. 99. Semble, the pleadings should con­
tain an allegation that the alleged defences are good accord 
ing to the law followed by the original Court, ibid.

For cases where pleas have been struck out as embarrassing 
as having been fought out in the original Court. Gault v. Me 
N'abb, 1 M.R. 35; Meyers v. Prittie, 1 M.R. 27. Refused. Hickey 
v. Legresley supra. International v. G.X.VV.C. Ry. Co.. 9 M.R. 
147.

As to proof of foreign judgment, Stephens v. Olson. 1 W. 
L.R. 572, New Hamburg Mfg. Co. v. Shields. 4 W.L.R. 307. 
The foreign judgment must be final. Graham v. Harrison. 
6 M.R. 210.

A default judgment, obtained in one province against a 
defendant who at the time of the institution of the action was 
domiciled in another province, is not enforceable in the pro­
vince in which the defendant is domiciled — Dakota Lumber 
Co. v. Rinderknecht. 1 VV.L.R. 481—2 W.L.R. 275. Deacon v. 
Chadwick. 1 O.L.R. 346, Belcourt v. Noel. 3 VV.W.R. 926, 23 
VV.L.R. 368., British American Investment Co. v. Flawse, 19 
W.L.R. 253, Fairchild v. McGillivray, 16 XV.L.R. 562. McLorg 
v. Stanning, 7 W.L.R. 701 (C.C. appeal).

Attornment to Jurisdiction in written contract changes the 
above Rule. Manitoba Windmill & Pump Co. v. McLellan, 
16 W.L.R. 283.

Domicile—change of. Fairchild v. McGillivray supra. 
Walsh v. Herman. 7 XV.L.R. 389. Williams v. A.G. (1904), A. 
C. 287.

Foreign judgment obtained on substituted service not act­
ed upon : Wanderers Hockey Club v. Johnson. 25 W.L.R. 434, 
( B. <
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SECTION 26 (e). -Debts xnd Choses in Action arising out 
op Contract Assignable at Law.

Quaere, whether the section does not prevent the applica­
tion of the rule in Dearie v. Ilall, 3 Russ 1; Fraser v. Imperial 
Bank, 23 W.L.R. 445.

Waterloo Mfg. Co. v. Kirk. 19 W.L.R. 344.
A right of action for deceit on the sale of a business is not 

assignable under this section, McGregor v. Campbell, 19 M R.
38.

SECTION 26 (f)—Assignments subject to Defence and Set
OFF EXISTING AS BETWEEN DEBTOR AND ASSIGNOR.

This section does not apply to a defence which could only 
ho pleaded by way of counterclaim, Cummings v. Johnson. 23 
M R. 740. 23 W.L.R. 144

Damages arising out of breach of a contract assigned may 
he set off against a claim under the contract, ibid, and see rules 
308 and notes.

Semble if a defendant is in a position to repudiate his 
contract because of his vendor’s fraud he might set up the 
fraud by way of defence even as against a bona fide assignee, 
ibid. A counterclaim by a defendant for unliquidated damages 
arising out of a wholly independent cause of action in no way 
connected with the claim assigned is not a defence or set off 
within this section, McManus v. Wilson. 8 W.L.R. 106.

SECTION 26 (m).—Stipulations as to Time.

Considered Barlow v. Williams, 4 W.L.R. 233.

SECTION 26 (o). -Mandamus, Injunction, Receivers.

Act of 1902 Sec. 39 (o) Similar. R.S.O. 1897, Cap. 51. s. 
58, ss. 9, similar, now in Ontario Judicature Act 3-4 Geo. V., 
Cap. 19, as Sec. 17.

Mandamus. Three kinds.
1. Old original High Prerogative Writ (still preserved)

see Rule 876, Ilolmested, p. 77, but in the form of 
an Order, (sed quaere Frankel v. City of Winni­
peg, 23 M.R 296).

2. Fnder the K. R. Act s. 26 ss. (o) (Rules 872-873).
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3. Statutory Writ simplifying tin* procedure under I. 
Rules 881 et se<|. This, however, does not displace 
No. !.. hut merely supplements it.

The discretionary writ being prerogative in its nature can­
not be given against the Crown or the High Officers of the 
Crown. For principles see Rich v. Melanethon Board of Health. 
26 O.L.R. 48

Lies to compel delivery of papers by a public officer to his 
Successor. Reg. ex rel, Pacaud v. Dubois. 3 M.R. 15.

Will not lie where any other adequate remedy. Holmes 
v. Brown. 18 M. R. 48 (mandamus to compel Mayor to sign 
cheque for valid legal claim refused as action lay against munic­
ipality). Noble v. Municipality of Turtle Mountain. 15 M.R. 
514 (Indictment). Frankel v. City of Winnipeg, 2:1 M.R. 296,
22 W.L.R. 597, or unless tile applicant lias a legal right to the 
performance of some duty of a public and not merely a pri­
vate character, ibid.

Will not lie to compel the exercise of a discretionary duty. 
Re Club Laurier, 23 W.L.R. 380.

Conveyance of children to school under Public Schools 
Act. Mandamus will lie to compel. Rex ex rel. Wills v. Green,
23 W. L. R. 264.

There is no jurisdiction in the Court to declare void an elec­
tion return which is not on its face a nullity, Davis v. Barlow, 
15 W.L.R. 49; the question must be dealt with by the Forum 
created by the Controverted Elections Act. ibid.

A mandamus will not lie to compel the removal of eiH 
ereaching fences and buildings. Thordarson v. Akin. 15 W.L.R. 
115; Rule 601.

Semble, a mandamus will lie against a Railway Company 
to compel arbitration in the case of taking possession of land 
required for a right of way and in the absence of a contract. 
Carr v. C.N.R.. (i W.L.R. 723. A mandamus to compel a Court 
Reporter to furnish a complete copy of evidence taken or a 
Criminal trial, was refused, the Reporter claiming to have 
furnished a complete copy and there living no evidence to the 
contrary, Rex v. Campbell, 2 W.L.R. 223, (Y.T.).

Mandamus granted to Sheriff who had an execution 
against a municipality to compel the Secretary-Treasurer to pro­
duce Assessment Rolls to strike rate, London, etc.. Loan Co. 
v. Morris. 9 M.R. 377.
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A mandamus lies to compel a Clerk of a municipality to 
produce its books to a ratepayer. Re Cuddy, 10 M.R. 422.

A mandamus will not issue if it will be fruitless and 
futile. Rex. v. lionnar 14 M.R. 467. As to a mandamus un­
der Public Schools Act, Canada Permanent v. East Selkirk. 16 
M.R. OlS, 21 M.R. 750. 5 W.L.R. 48.7. Crider the Liquor Li­
cense Act Rex ex rel. Sovreen v. Edwards. 22 M.R. 790. In­
ability to obey no grounds for refusal. London & Canadian 

Morris. 9 M.R. 377 : Canada Permanent v. E. Selkirk, 21 M.R. 
750, '» W.L.R 185

Relief by way of mandamus may uow be obtained in an 
action under Rule 876. Carr v. C..N.R.. 17 M.R. 178. See 
Frankel v. City of Winnipeg, 23 M.R. 296.

The refusal of a mandamus on the ground of the exist­
ence of another adequate remedy should be without prejudice 
to a recourse to that remedy, Noble v. Municipality of Turtle 
Mountain, 15 M.R. 514. 2 W.L.R. 144.

For a consideration of the Rules re Mandamus, see Frankel 
v. City of Winnipeg, 23 M.R. 296.

The Referee in Chambers or the Local .Judges have no 
hi. Rule 886.

Injunction. See Rule 887. abolishing the Writ of In­
junction. As to damages in lieu of, see following section.

Pleading. The coupling of a claim for an injunction with 
a prayer for forfeiture sometimes waives the latter, Evans v. 
Davis. 10 Ch. I). 747. Moore v. Fllcoats (1908). 1 Ch. 575.

Must claim in pleadings. Reid v. Gibson. 17 C.L.J., Dec. 
X. 226.

Must allege in the application for an injunction that the 
defendant threatens and intends to repeat the illegal act com­
plained of. Stannard v. Vestry of S. Giles, 20 Oh. D. 195. 
Thompson v. Baldrv. 22 M.R. 76.

Acts only in personam. McPherson v. Temiskatning Lum- 
lier Co.. 3 O W N. 36.

Will go to restrain persons not parties to the action. Hub- 
hard v. Wood field 57 S.J. 729.

As to interim preservation of property. Rules 888 et se<|.
Interlocutory Order. Application for. rule 890. Referee 

in Chambers may not make, as it is a Court Order (Clause fo)).
Local Judge may in certain cases. Rule 37 and Notes
Ex PARTK INJUNCTIONS. May be granted. Rule 890. There 

must be fullest disclosure. Miller v. Campbell. 14 M.R. 437.

5397
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Burbank v. Webb, 5 M R. 2(>4. Stewart v. Turpin, 1 M.R. 823, 
though mi injunction to which tin* applicant is entitled after 
fullest disclosure made will not always In- discharged on the 
ground of non-disclosure, ibid.. Winnipeg &. H.B.R.W. Co. v. 
Mann, ti M.R. 409. and the same case as to Laches disentitling 
to. Costs, cases cited above. In cases of suppression of facts, 
the proper practice is to take objection on the motion to con­
tinue and not by motion to suppress.

See generally Hart v. Brown. 23 W.L.R. 295 (Alta.), Callo­
way v. Rearson, ti M.R. 3(i4.

An ex parte injunction having been dissolved on the 
ground that the questions involved were of such difficulty that 
they should be decided at the hearing only, an amendment 
was made and a new ex parte injunction granted, and upon 
motion to continue it. held the plaint id's were entitled to have 
a full consideration of all the questions involved, and a more 
deliberate argument having solved the difficulties, the injunc­
tion was continued, C.P.R. v. N.P. & M R . 5 M R. 301.

Mandatory Injunction. Now in form a direct Manda­
tory Order, Jackson v. Xormanby (1899). I Ch. 438.

Lies to compel the return to mortgaged premises of a 
house wrongfully removed therefrom. J. I. Case Threshing 
Machine Co. v. Kerard. 17 W.L.R. 91.

Will not lie to restrain an existing encroachment. Thordar- 
soii v. Akin, 15 W.L.R. 115.

An Order for an interim injunction confirmed on appeal, 
is not binding upon a trial judge. Fraser v. C.P.R., 7 W.L.R 
714.

Oenerally an injunction will lie:—
At the suit of a riparian owner to prevent dredging of 

sand out of bed of a navigable river which causes a subsidence 
of the hank. Ration v. Pioneer X. & S. Co.. 21 M.R. 405; to pre­
vent blasting operations on adjoining land. Miller v. Campbell, 
supra; to enforce a contract to accept and exclusively use 
I laintifi's goods by restraining the use of any other (the plain­
tiff1 not left to his remedy in damages), Winnipeg Saturday 
Rost v. Couzens. 21 M.R. 5ti2, 19 W.L.R. 25. sed vide Cass v. 
Couture, Cass v. McCutcheon, infra; to restrain the negotia­
tion of promissory notes obtained by misrepresentation fsimi 
lar finding as to damages) Thompson v. Baldry. 22 M.R. 7li, 19 
W.L.R. 773; to restrain a wife selling shares assigned to her
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by her husband contrary to Id Kliz. c. Toronto Carpet Co. 
v. Wright, 22 M.B. 294, 21 W.L.H. 304.

Even where the public will be inconvenienced by the grout­
ing. Patton v. Pioneer Navigation & Sand Co.. 16 M.R. 425 : 
(to prevent illegal acts of strikers) Cotter v. Osborne, 16 M.R. 
•195, (q.v. as to form of order) ; to prevent the officers of an 
unincorporated association enforcing a fine imposed upon a 
member under a regulation going beyond what is proper and 
needful, Matheson v. Kelly, 26 W.L.R. 475; to restrain the 
use of a trade name which is a colourable imitation of the Plain­
tiff's name and device with the intent to deceive, Matthews v. 
Omansky, 25 W.L.R. 603; to enforce an undertaking not to 
engage in a similar business if reasonable as to time and space, 
Kelly v. McLaughlin. 19 W.L.R. 633; to prevent a sale of 
goods wrongfully distrained, O’Connor v. Peltier. 8 W.L.R. 576.

Injunction refused. To restrain sale of chattels for arrears 
of taxes on ground of irregularity in assessment and By-laws, 
where a validating act is passed between the time of seizure 
(sale being stopped by interim injunction) and action, McCutch- 
eon Lumber Co. v. Rural Municipality of Minitonas, 22 M.R. 
681 ; to compel completion of contract for exclusive sale of 
bricks, the Plaintiff being left to remedy in damages, ('ass v. 
Couture. Cass v. McCutcheon. 14 M.R. 458 (sed vide Winni­
peg Saturday Post v. Consens supra).

Where another adequate remedy exists. Little v. McCartney, 
is M.R. 323 (Injunction to prevent an irregular Local Option 
by-law being submitted to (‘lectors, refused, proper remedy, 
motion to quash); Dominion Express Co. v. City of Brandon. 
19 M.R. 257. 12 W.L.R. 498 (injunction to restrain the levy of 
an alleged illegal tax refused, proper remedy to pay under pro­
test and sue to recover); to restrain a threatened trespass 
where Plaintiff's right not clear. Monkman v. Babitigton. 5 M.R. 
253; where the proper remedy an action of deceit, Boothe v. 
Rattray, 18 W.L.R. 61 ; the Court has no power to restrain 
persons from acting without authority, Calloway v. Pearson. 6 
M. R. 364. to restrain the Defendant using his own name as 
a trade mark, Sinter v. Ryan. 5 W.L.R. 142.

To prevent the obstruction of the plaintiff’s view, McBean 
v Wyllie, 14 M.R. 135; nor may an individual enforce a city 
lire limit by-law for his benefit unless he suffers especially from 
the breach (ibid).
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Penalty for non-compliance Attachment. See Rules 701

Motion to commit. A Court motion, Hardie v. La very, 5 
M R. 135, payment of costs, in default committal, ordered in 
Davis v. Harlow, 21 .M R. 205. IS W.L.R. 239. In the ease of 
a Corporation a line, and in default sequestration, ibid.

Part IKS. Semble the All. is not a necessary party where 
the Plaintiff is especially injured by the pollution of a river 
by a municipality. Clare v. City of Edmonton, 20 W.L.R. 078.

Fndertaking as to damages enforcement, reference. 
Oliver v. Slater, 10 W.L.R. 107. Costs, Rule 953 and notes.

Receivers. The appointment of Receivers has usually been 
within the exclusive jurisdiction of Courts of Chancery. For 
an historical resume see 24 llalsbury. Section 020. and see Kin- 
mar v. Cline. IS O.L.R. 457, 13 O.W.R. 1138.

This section is given effect to by Rules 11ll et seq. and Rules 
207 as to Receivers of deceased's estates, and S91 as to interim 
preservation of property.

Receivers are appointed in two cases :—
I. Pendente Lite.
II. By way of Equitable Execution.

Receiver Pendente Lite. The appointment of a Receiver 
Pendente Lite operates as an Injunction which is not usually 
granted with a Receiver.

As to who may apply.
See Embree v. McCurdy. 14 O.L.R. 320, 10 O.W.R. 131. 

Carter v. Fay (1894). 2 Chv. 541. Collinson v. Ware (1901), 
I ( by. 812.

The defendant at his own request was appointed Receiver 
without salary upon the application of the plaintiff (who pro­
posed a Trust Company) he having always managed the busi­
ness and having been guilty of no misconduct, in Kelly v. Kelly, 
7 W.L.R. 542.

The appointment is discretionary with Court. Owen v. Ho­
man. 4 II.LC 997. Re Asselin 0 O.L.R. 170, 2 O.W.R. 712. 
Harris v. Beauchamp ( 1S94 ). 1 Q.B. 809, Embree v. McCurdy, 
14 O.L.R. 32b.

Doties of Receiver. Fawkes v. Griffin, 18 P.R. 48.
The Receiver of a town municipality will be responsible to 

the corporation for loss of interest occasioned by his neglect to 
deposit in the bank moneys collected by him for the town. Town 
of Emerson v. Wright. 5 W.L.R. 365.
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In litigation as to probate a Receiver is always appointed. 
Salter v. Salter (1896), Pro. 291, and in an action to recover 
land, a Receiver may now be appointed. Fox well v. Van (ind­
ien (1897), 1 ('by. 64; John v. John (1898), 2 Chy. 578. Form­
erly a legal mortgagee applying for a receiving order could 
only have it under special circumstances—now the rule is oth­
erwise. Re Prytherch. 42 ('b. I). 600; Aikins v. Plain. 18 (Jr. 
646.

Receiver bn imh of Equitable Execution.
For cases where appointed, see Stewart v. Jones. 1 O.L.R.

1 Osier v. Newton. 19 O.A.R. 94, re Beavid, 4 O.W.N. 720.
An Order was refused in the following cases :
A Receiver will not he appointed to collect the dues of a 

trade union. Cotter v. Osborne. 19 M R. 145. unless express or 
•mplied contract to pay, ibid, nor where it lies in the power ol a 
third party to say whether the debtor shall have any share of 
the estate or not. Canada Mutual v. Nesbitt. 81 O.R. 562. Kgan 
v. Smith, 17 P R. 880.

Quaere, whether an order would he made in the case of 
money being paid into a county court for the benefit of one of 
the parties to the suit upon the application of a creditor of 
such party ? Otto v. Connery, Betourney Garnishee. 16 M.R. 
582.

The property affected should be distinctly named. Gibson 
v. Lowell, 19 Gr. 197.

A Receiver will be appointed of rents of mortgaged lands, 
Imperial Bank of Canada v. Twyford. 1 W.L.R. 157.

Where tenants are concerned the order should direct them 
to attorn to the Receiver.

Railway Companies. Formerly a Judgment Creditor could 
not foreclose or sue a railway hut could only get a Receiver of 
its assets as anything else was considered against public policy. 
The law is now changed as to those railways under Dominion 
legislation or declared to be for the general benefit of Canada 
by the B.N.A. Act. sec. 92. see. 10. as. A. and (\ The Railway Act 
of Canada now makes provision for sale or foreclosure. See 
Toronto General Trust Company v. Central Ontario Railway,
2 O.W.R. 261, 8 O.L.R. 842 (1905), A C. 576.

To wholly Provincial railways the old rule applies and a 
Receiver is still necessary, Crawford v. Tilden. 14 O.L.R. 842. 
9 O.W.R. 781.

For questions arising in this manner see Allan v. Manitoba
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ic N.W.K., 10 M.K. 143, 12 M.E. 57, 9 M R. 388. 10 M R. 106 
Charlebois v. Great N.W. lty., 11 M.R. 135.
The Receiver of a railway company must make production 

in an action. Maxwell v. Manitoba and N.W. Ry., 11 M.R. 149.
As to status of a Receiver, see Simpson v. Ottawa, 1 Chy. 

Ch. R. 99, Grant v. Willoughby, 17 Gr. 627.
Generally see Lloyd v. Medway (1905), 2 K.B. 359. McLean 

v. Allen. 14 P.R. 84.
As to necessity for ti. fa. being returned, see Stewart v. 

Grobb, 15 A.R. 299; Thompson v. Cushing, 30 O.R. 123, 388.
The possession of the Receiver is the possession of the 

Court, so that damages for the detainer of goods by a Receiver 
cannot he recovered, Peruvian v. Dreyfus (1892), A.C. 166.

The appointment of a Receiver does not disturb the para­
mount title of the party in possession ; if there is no paramount 
title the Receiver takes possession, Wallace v. Wallace. 11 P.R. 
508. IIis possession is the possession of all parties to the suit 
according to their titles. If the holder of the title paramount is 
not in possession, that of the Receiver cannot he interfered with. 
Coleman v. I Handel 1. 18 Gr. 44.

Penalty for Contempt. Fox v. Nipissing. 29 Gr. 11 
See Gardener v. Burgess, 13 P.R. 250.

The right of a Receiver to production and inspection of 
documents under his order does not extend to his solicitor, 
Pesaulniers v. Johnston, 15 W.L.R. 205.

SECTION 26 (p).—Damages in Lieu of Injunction.
Damages. Where a plaintiff can be compensated in damages 

it does not always follow that (at least) an interim injunction 
will he refused. Thompson v. Baldry. 19 W.L.R. 773, and in 
Winnipeg Saturday Post v. Couzens, 21 M.R. 562, 19 W.L.R. 
25. an injunction was granted and the plaintiff not left to his 
remedy in damages, sed vide (’ass v. Couture. 14 M.R. 458.

Refused where plaintiff’s tenants from month to month 
seek to prevent the carrying on of a nuisance on other parts 
of the premises, McKenzie v. Kavler, 15 M.R. 660.

SECTION 26 (r) Effect of Giving Time to a Principal 
Debtor.
Watson Mfg. Co. v. Bowser. 16 W.L.R. 505.
Blackwood v. Percival. 14 M.R. 217.
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SECTION 49 (1).—Trial and Procedure—Jury Actions.
See the Ontario Act 3-4 Geo. V., c. 19, ss. 53, et seq. for 

the corresponding Ontario provisions, formerly ss. 102 to 107 
and 111.

See section 50 (1).
See the Jury Act, R.S.M. 1913, cap. 108.
For a review of the previous decisions under this and the fol­

lowing sections,and of the former law,see the judgment of Math­
ers. J., in Griffiths v. Winnipeg Electric R.W. Co., 5 W.L.R. 149, 
at p. 150, and of Howell, C.J.A.. same case, at page 372, dis­
tinguishing inter alia, Morrison v. Robinson, 8 M.R. 218. Case 
v. Laird, 8 M.R. 461, and Ilarvie v. Snowden, 9 M.R. 318.

Illegal seizure defined, Bartlett v. House Furnishing Co., 
4 W.L.R. 567.

SECTION 49 (3).—Trial and Procedure—Non-jury Actions.
The Referee in Chambers has jurisdiction under this rule, 

Moyer v. Jones, 22 W.L.R. 858, to order a trial by jury and to 
set aside a notice for a non-jury trial, ibid ; Cameron v. Winni 
ni peg Electric Ry., 17 M.R. 475, 7 W.L.R. 698. The Master 
in Chambers has not, nor has he. power to strike out a jury no­
tice except as irregular, (rule 208 s. 12.).

In Ontario the practice is to serve a notice for a jury trial 
in cases other Ilian those where one is allowed by the Act, and 
the question as to the right (if any) comes up in the form of 
a motion to strike out, which is usually referred to the Judge a» 
the trial. The practice is, therefore, quite different : also in 
Manitoba no non-jury case may be tried at the assizes (section 
35). and notice of trial given for such assizes where the ease 
does not come within section 49 (1), and no order has been 
made under this section, should be struck out, Simonson v. C.N. 
R., 23 M.R. 40, 23 W.L.R. 705.

Unless an order for a jury is obtained and served not later 
than the last day for giving notice of trial for that assize (ibid).

Time for application for special jury after amendment. 
Biown v. Telegram, 21 M.R. 775.

The discretion of a Judge who affirms an order of the Ref- 
• rce for a jury trial should not be interfered with. Clark v. 
Uing. 23 M.R. 537 (hemlnote), 23 W.L.R. 663. McCormick 
v U.P.R., 12 W.L.R. 363. See Navarro v. Rad ford-Wright Co. 
infra As to review of the Referee's discretion. Hewitt v Hud-
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son Lay Co., 17 W.L.K. til. lint it will Im* if In* procéda upon 
a wrong principle, McCormick v. C.I'.K. supra

Jury trial refused where :
Although an action appears to be brought under an Act of 

another province where the cause of action arose similar to the 
Act of the Manitoba Legislature referred to in 411 (1 >, it is 
not within the class of actions which may he tried by a jury 
without an order, Simonson v. C.N.K.. 21 M.K. 540, 23 W.L.K 
70*»; the plaintiff has elected his forum and set down the case 
for trial by a Judge without a jury, even though an application 
would otherwise have been successful, McConnell v Winnipeg 
Weenie Co.. 2J M.H. 23, 23 W.L.K. 325, even though the eus.- 
was struck off the trial list once in the plaintiff's absence ; h\i* 

the defendant cannot so fix the forum and prevent the plaintiff 
so applying. Moyer v. Jones. 22 M.li. 803. 22 W.L.K 858. 
Where a plaintiff claimed to Is- suing under the Workmen's 
Compensation for Injuries Act. was held not to be a “work­
man "* within the meaning of the Act. Hewitt v. Hudson's I tax 
t o.. 15 W.L.K 372, see 17 W.L.K. til.

Jury Tkiai. Ordered: In an action for damages for serious 
injury caused by alleged negligence I in running an automobile 
i i. the wrong side of the road into tin- plaintiff on his motor 
cycle Clarke v. luting. 23 M.li 537. explaining Navarro v. Rad 
lord Wright Co., 22 M.K. 703. When the Judge is satisfied on the 
material tiled that the injury was serious and tin damages in 
ease of success would he substantial. Jocelyn v. Sutherland. 23 
M.K. 539, 23 W.L.K. 392.

In an action for conspiring to cause a wrongful dismissal 
and to slander plaintiff as one at least of the causes of action 
was akin to two of those referred to in this section, viz. slander 
and malicious prosecution. Kobinson v. O.T.IV, 23 M.K. 408, 24 
W.L.K. 38. 781. following Griffiths v. Winnipeg Kleetrie Ky. Co.. 
16 M.K. 512.

In actions where serious injury was sustained, and as to 
sutlicieney of material on such an application, and review of 
Judg* *s discretion by the Court of Appeal. Navarro v. Kadford- 
Wright Co. 22 M.K 730, 22 W.L K 665

In an action under Lord Campbell's Act. if tin- person in­
jured would have been entitled to one if he had brought ac­
tion. Marion v Winnipeg Kleetrie Ky. Co. 21 M.K. 757. 20 
W.L K. 55.

In an action under the Workmen’s Compensât ion Act and
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at Common Law where both claims arise out of the same circum- 
stances- leave granted to apply to trial Judge to limit the hear­
ing to the issues raised under the Act. Schultz v. Lyall-Mitchell 
Co., 17 W.L.R. 103.

Generally, Seymour v. Winnipeg Electric Ry. Co.. 11 W.L. 
R. G79.

When* two causes of action one within section 49 and 
one not within it, and tin plaintiff is not willing to waive 
his right to a jury trial of the first action, and he does not ap­
ply within a reasonable time after the action becomes at issue 
for the trial of the other cause of action by a jury, the defend­
ant may move under rule 245 to strike out clauses setting up 
the latter cause of action-—the motion may not he made before 
issue or before delivering a defence. Coates v. Pearson. 3 W. 
L.R. 1.

By the Jury Act. R.S.M. 1913, cap. 10,s. s. 59. a Judge in 
« handlers may direct a trial by special jury wiihin G days after 
the action is at issue to try certain actions, ss. 40 1 or CL

In civil actions the verdict of 9 jurors is sufficient, s. G8, 
ami sec s. G9.

In eases of trial by jury each party has time challenges 
without cause, s. 75; if by special jury. two. s. 7G.

SECTION 51.- Verdict—Court or Judge May Direct Jury

to Give 'Special Verdict. Except in Actions for Libel.
In an action for libel there may be a general verdict and 

ihe jury are not to he required or directed to find the defen- 
lant guilty merely upon proof of publication and of the sense 

ascribed to the same in the action, but the Court may direct and 
'In* jury may find a special verdict if desired. R S \| cap 
1U. s. 13.

SECTION 65.—Fees Salaries Officers to See Fees Paid

No Fees to be Charged Government.

By the Law Fees Act. R.S.M. 1913. cap. 110, sec. 4. addi­
tional fees must lie paid when documents are used for any 
other or further purpose than that for which the fee was paid.

Fees are taxable as costs, s. 4>.
No proceedings are to tie taken until fees are paid. see. 9. 

•mil are void if fees not paid. see. Id.
Payment of a triple fee may be allowed where default is
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through inadvertence, see. 12. and see. Id provides an additional 
penalty by way of fine.

By see. 11 .fudges ami officers are required to take excep­
tion when fees an* not paid whether the parties do or not.

SECTION 80.—Transfer of (’minty Court Casks to King’s
Bench.

See R.S.M. 1913. c. 44. s. 125.
An order for transfer under this section may not be made 

after final judgment against two defendants and where there 
has been no defence or counterclaim it is a mere nullity. Mc- 
Innes v. Xorquist. 23 M R. 815.

In such a case a statement of claim must be tiled ami serv­
ed. Doll v. Howard. 11 M R. 73.

The jurisdiction only arises where the defence or counter­
claim involves matters beyond the County Court jurisdiction, 
Town of Kmmerson v. Forrester, 13 W.L.R. 280.

If the Judge of the Court of King's Bench refuses such an 
order. a County Court .Judge should not hear a similar applica­
tion, Town of Kmmerson v. Forrester, supra.

RULES OF COURT.
RULE 1.—Interpretation—Criminal, Crown or Revenue.

Election or Winding-up Proceedings not Affected.

Nothing in these rules shall be construed as intended to af­
fect the practice or procedure in criminal proceedings, (or pro­
ceedings on the Crown or revenue side of the court, (a) or upon 
election petitions, or under the Winding-up Acts.» R.S.M. 
c. 40, r. 1.

The rules of Court are defined by section 2 of the King's 
Bench Act, hereinafter referred to as the Act, sub-section 
(a) and include forms as well as further rules that may be 
made by the Judges from time to time under the authority 
of section 53 of the Act. The power to make rules confers 
the power to alter them. R.S.M. 1913. cap. 105, s. 19.

Tile rules with all forms, tariff’s and schedules are a part 
of the Act, see. 86.

For effect of Repeal, c. 105, s. 28.
The interpretation Rules have the force of a statute, Me- 

Kim v Township of East Luther. 19 P.R. 214. Centaur v. 
Hill. 1 O WN. 401
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Meaning of “person,” c. 105, s. 27 (j).
Rule number 1 of Manitoba Rules 1902, and number 4 

of Ontario Rules 1905 similar, no corresponding Ontario Rule 
See preface.

This rule is made in pursuance of section 82 of the Act. 
The words in brackets were dropped opt of the former On­
tario Rule, it being considered that such proceedings were 
to be carried on in the same way as ordinary actions subject 
to former Ontario Rules 238 and 241. and see Rex ex rel. Tut­
tle v. Quesnel, 11 W.L.R. 96. The Manitoba counterpart of 
238 is 264, but 241 has none. Quaere, What is the effect of 
these rules 1 and 238 read together? See also section 82 of 
the Act.

The former Ontario Rule 4 had not the words ‘‘or under 
the winding-up Act.” The former Manitoba Rule had at fa) 
the words “of King’s Bench.”

RULE 2.—INTERPRETATION—‘ ‘ J11DGE. ’ ’

A “Judge” in these rules means a Judge of the conn or 
a Judge (a) having the authority for the time being of a Judge 
of the court, unless there is something in the context indicat­
ing a different meaning. R.S.M. c. 40, r. 2.

Former Manitoba Rule 2. Former Ontario Rules 6 (a) 
and 3 (b) similar. Ontario Rule 3 (d).

The Ontario Rule 6 (a) was similar in effect but had the 
words (or officer) at (a) and gave jurisdiction to the Mastei 
in Chambers (see prefatory note to rules) or local judge to 
entertain applications to be made under the Rules to “the 
court or a .fudge,” subject to express limitations. Semble 
there is no such meaning to this rule and the Referee’s juris­
diction must be found solely in rules 27, 29.

RULE 3.—Interpretation—“Master”—“Schedule.”

1902 Rule 3. Former Ontario Rules contained no similar
rule.

RULE 4.—Interpretation—Former Practice Superseded.

1902 Rule 4. Former Ontario Rules 2 and 3. The present 
Ontario Rule 3 corresponds to this rule. The Ontario Rules 
superseded and rescinded all former rules in terms as this rule 
in effect also does. 8ee section 24 of the Act.
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Wolff v. Ugilviv, 12 P.R. 045. Flett v. Way, 14 P.R. .‘115.
RULE 5.—

1902 Rul« 5, 1905 Ontario Rule ."> similar. Tilt1 form«-r 
Ontario Unit* made tin* provisions of the Interpretation Act 
also applx. The Manitoba Interpretation Aet. R.S.M. 1 !)!:{, 
cap. 105, applies, see .section 7.

RULE 6 Interpretation—Division of Rules.
1902 Rule 0. 1005 Ontario Rule 7 similar. 1913 Ontario

Rule 4.
If it were not for these provisions the division into titles 

and headings would govern the construction. Inglis v. Rob­
ertson (1898) A.(\ 616.

RULE 7. -INTERPRETAVION pROMI.UJATION OF Nk\V RciJSS.

Every rule hereafter made (by the court luider the pow­
ers conferred by section 55 of this Act), shall be construed a»s 
intended to come into force on the seventh day after the day 
of its publication in The Manitoba Gazette, R.S.M. c. 40, r. 7; 
3 Geo. 5, c. 12,8.3, part.

1902 Rule 7; 1905 Ontario Rule 8 similar.
The 1902 rule had not the words in brackets which were 

added by 3 Geo. V, cap. 12. section 3, and see section 87 of the 
Act requiring such rules to he published forthwith after the 
making, in the Manitoba Gazette.

RULE 8.—Officers and Offices -Generally—Office Hours. 

1902 Rule 8, 1905 Ontario Rule 9, 10 similar.
This rule and the following are merely directory.
See as to Taxing Oflicers Cousineau v. City of London 1*’. 

1. Co., 13 P R. 36.

RULE 9.—Officers and Offices Generally Holidays.

1902 Rule 9, 1905 Ontario Rule 9.
The Manitoba Interpretation Act is 1913 cap. 105. (1902), 

C. 89. see. 8, ss. 3. See rule 385 and notes.

RULE 10—Officers and Offices Ge.nerai.ly- Who May 
Transact Business in Offices.
1902 Rule 10. The 1905 Ontario Rule 11 (1913 R. 758) 

is similar, hut an exception is made in the case of Quieting
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Titles Applications, which come before the High Court, and 
not, as in Manitoba, before the District Registrar. See Holme- 
steel and Langton (1905 Edn.) p. 203, et seq. and notes.

RULE 11.—Officers and Offices — Generally—Officers 
to be Auxiliary to One Another.
1902 Rule 11, 1905 Ontario Rule 12. 1913 Ontario Rule 

759 similar.
These rules have no English counterpart.

RULE 12.—Officers and Offices—Protiionotary—Registrar 
—Deputy Clerk’s Issue By Protiionotary of Statement 
of Claim.
1902 Rule 12. Those officers are appointed under the Act 

by virtue of sections 54 to 57 and section 59. The (1905) On­
tario Rule 14 (1913 rule 761) defining offices in which proceed­
ings are commenced has no counterpart in Manitoba. The 
(1905) Ontario Rule 15 (1913 rule 762) requiring all proceed­
ings to be carried on in the office in which they are commenced 
has a Manitoba counterpart in rule 178, and see rule 16.

RULE 13.—Officers and Offices—Protiionotary—Registrar 
Deputy Clerk's Sealing Process.

1902 Rule 13. The 1905 Ontario Rule 18 contained similar 
provisions.

RULE 14.—Duties of Protiionotary.

RULE 15.—Duties of Deputy Clerks of the Crow n and Piæas 
and Deputy Registrars.

RULE 16. —Hours of Deputy Clerks of the Crown and Pleas 
Entry of Orders.

RULE 17.—Registrar to Act as Judgment Clerk.

RULE 18.__Registrar to Perform Duties of Clerk of Records
and Writs.

RULE 19 —Posting up Trial and Argument Lists.

RULE 20—Registrar to Have Access to Books of Prothon- 
atory—Requisition for Papers.
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RULE 21—Orders of Courts.

RULE 22.—Clerks in Other Districts.

RULE 23.—Return of Criminal Proceedings through Pro- 
THONATORY.

RULE 24. Registrar of Proceedings to Act as Trial Clerk
in E. J.D.

RULE 25 -Division of Work between Registrars and Pro-
THONATORIES.

RULE 26.—Absence of Regular Officers Provided for.

RULE 27.—Referee In Chambers.

The jurisdiction of the Referee in Chambers is found in 
rule 27, made under sec. 53 (c) of the Act and rule 455 (see 
notes.).

The rule formerly had for the words “or may be” at A, 
the word “now.” This was amended by 3 Geo. V., cap. 12, s. 3. 
This amendment apparently increases the jurisdiction of the 
Referee, as in Watson v. Dandy, 12 M.R. 175, it was held that 
the rule, as it formerly stood, only applied to the powers, au­
thority and jurisdiction which at the time of coming into 
force of the Act and rules., but independently thereof, a Judge 
in Chambers had, and did not authorize hirr to make any order 
for sale of land under rule 804 (under registered certificate 
of judgment) of the rules of 1895—now dropped from the Act.

As to reviewing a Referee's discretionary orders, rules 671) 
and notes.

The Referee has no jurisdiction to appoint an adminis­
trator pendente lite, Tel lier v. Schilemans, 16 M.R. 430. A 
Judge in Chambers may: ibid.

As to the jurisdiction of the Referee to allow amendments 
and the exercise of his discretion, see Johnson v. Land Corpor­
ation of Canada. 6 M.R. 527.

The Referee has no jurisdiction to suppress a commis­
sion obtained upon Judge's order. Thompson r. Seguin, 8 
M.R. 79.

The Referee has jurisdiction to direct a sale of goods, in 
an interpleader order, in default of the claimant giving the 
security ordered. Bank of Nova Scotia v. Hope ; Hope & Co. 
claimants, 9 M.R. 37.
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The Referee has power to order a trial by jury and to set 
aside a notice for a non-jury trial, Moyer v. Jones. 22 W.L.
ft 858.

The Referee has jurisdiction to extend the time for giving 
security in an interpleader issue. Howe v. Martin, 6 M.R. 
615, 6 M.R. 477.

As to Referee’s duty in directing an issue in an Inter­
pleader, Galt v. McLean, 6 M.R. 424.

The Referee may exercise the power of ordering the trial 
of an action by a jury given to a Judge by sub-section 3 of 
section 49 of the Act.

Cameron v. Winnipeg Electric Railway Company, 17 M.R. 
475.

The referee has no power to rescind his own order not 
made ex parte, and an appeal will not lie from his refusal to 
rescind. Walker v. Robinson. 15 M.R. 445, 1 W.L.R. 181..

The Referee has no power, once the action is entered for 
trial, to make an order for the entry of judgment for the de­
fendant, even upon consent, ibid. Such judgment can then 
only be pronounced by a judge sitting in court ; but he 
may dismiss an action by consent, ibid.

Nor has he power to order a reference as to damages caus­
ed by the issue of an injunction ; Toronto Land Co. v. Scott, 1 
M.R. 105.

As to his discretion in a motion for Summary Judgment, 
see Law v. Neary, 10 M.R. 592, and appeals from a Referee, 
rule 679.

The Referee in chambers, in regard to all actions and 
matters in court, shall be and hereby is empowered and requir­
ed to do such things, transact all such business and exercise 
all such authority and jurisdiction in respect to the same as 
by virtue of any statute or custom or by the rules of practice 
of the court or any of them respectively are (a) or may be done, 
transacted or exercised by him or by any Judge of court sitting 
in chambers, save and except in respect to the matters follow­
ing:—

1 o all matters relating to criminal proceedings or the 
liberty of the subject ;

(h) appeals and applications in the nature of appeals and 
applications concerning the hearing of appeals, and applica­
tions to vary or rescind an order made by a judge :

(c) the removal of causes from inferior courts, other than 
the removal of judgments for the purpose of having execution ;
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(d) all matters in respect of which the jurisdiction of a 
judge in chambers is not derived from legislation of the Leg­
islature of Manitoba ;

(e) proceedings as to lunatics under any statute of Mani­
toba;

(/) applications for advice under “The Manitoba Trustee 
Act*’;

(g) applications as to the custody of infants, (or for the 
sale, leasing or other disposition of the lands of an infant > :

(h) applications for the lease or sale of settled estates, or 
to enable minors with the approbation of the court to make 
binding settlements of their real or personal estate at marriage, 
and in regard to <|Uestions submitted for the opinion of the 
court in the form of special cases on the part of such persons 
as may by themselves, their committees, guardians or other­
wise concur therein ;

(i) opposed applications for administration orders ;
(j) thereferring of causes or matters to arbitration;
(k) reviewing taxation of costs;
(/) applications for leave to appeal or re-hear, or to move 

against a verdict or judgment, or to move to reverse or vary 
an order of a judge, after the time limited for so appealing, 
re-hearing or moving has elapsed ;

(m) applications for payment of money out of court or 
dispensing with payment of money into court ;

(n) proceedings under “The Manitoba Controverted Elec­
tions Act” ;

(o) proceedings under “The Landlords and Tenants Act”;
(p) proceedings under “The Manitoba Railway Act”;
(q) the taking of evidence upon and hearing and disposing 

of any question summarily, in chambers, as to the liability of a 
garnishee where such liability is disputed, or the disposing of 
a claim of a third party, without directing the trial of an is­
sue;

(r) the taking of evidence upon and summarily disposing 
of a claim in chambers under rule 903;

(.s) proceedings under “The Manitoba Expropriation Act”;
(<) applications for the allowance of fees to attorneys, so­

licitors or counsel greater than those taxable by the taxing of­
ficer without special order, except fees in respect of matters 
before the referee in chambers ;

(«) applications under the rules contained in division xiii*
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originating notices. R.S.M. c. 40, r. 27 ; 3 Geo. 5. v. 12,s. 3, pari.
1902 Rule 27, 1905 Ontario Rule 42, 1913 Ontario Rule 208 

similar.
The referee (in Ontario, the master) in chambers cannot 

act in matters where a judge acts as persona designate ; see 
re Chambers and C.IMC, 15 W.L.R. 096. And he has no jur­
isdiction in the case of summary applications against a solicitor. 
Re Bridgman, lt> I'.R. 203.

The 1905 Ontario Rule 42 gave jurisdiction in actions pro­
posed to be brought, e.g. in case of leave being required to 
issue writ for service out of the jurisdiction or shortening the 
time for appearance; quaere, whether the present Ontario 
Ride gives such power. Any motion which may lie brought 
should be brought before the referee in chambers, rule 31.

RULE 27, SS (a). Referee In Chambers.

1902 ss. (a); 1905 Ontario Rule ss. 1: 1913 Ontario Rule 
vs. 1 similar in terms.

PULE 27, SS (b)—Referee In Chambers.

1902 ss (b) ; 1905 Ontario Rule ss. 2, ss. 3 similar; 1913 
Ontario Rule ss. 2, ss. 3 similar. Toronto v. Toronto, 5 O.W. 
R. 403.

lie Gabourie, 12 F.R. 252.
Douglas v. C.N.R., 23 M.R. 490.

F.ULE 27, SS (c). -Referee In Chambers.

1002 ss. (c) ; 1905 Ontario Rule ss. 17 (a) ; 1913 Ontario 
Rule ss. 14.

PULE 27, SS (d). —Referee In Chambers.

1902 ss. (d); 1905 Ontario Rule ss. 16 excepted any mat­
ter by the rules expressly required to be done by a judge of 
the High Court of Justice. 1913 ss. 13 similar.

RULE 27, SS (e). -Referee In Chambers.

1902 ss. (e) ; 1905 Ontario Rule ss. 5; 1913 O.R. ss. 5 similar.

PULE 27. SS (f).—Referee In Chambers.

1002 ss. (f); 1905 Ontario Rule ss. 6; 1913 Ontario Rule 
-'OH. has no counterpart in terms, but see sections 6 and 13. Re
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Martin, 4 O.W.R. 429, re Cafferty, 15 O.L.R. 306, re Williams,
1 Chy. Ch. R. 872; Wilson v. Bell, 32 O.R. 118; re Mathers, 
18 P R. 13.

RULE 27, SS (g).—Rkkkkkk In Chambers.
1902 ss. (g). The 1905 Ontario Rule ss.7 had not the words in 

brackets, but section 11 of the same rule gave the same powers. 
The 1913 Ontario Rule, section 7, is very full, but the effect 
is similar.

RULE 27, SS (h).—Referee In Chambers
1902 ss. (h). The 1905 Ontario Rule ss. 8 was similar. The 

present Ontario Rule 208 ss. 7 is very concise in terms but the 
effect is the same.

RULE 27. SS (i). Referee In Chambers.
1902 ss. (i) ; 1905 Ontario Rule ss. 10; 1913 Ontario 

Rule ss. 8.
See Re Underhill, 17 C.L.T. 9.

RULE 27. SS (j). Referee In Chambers.
1902 ss. (j) 1905 Ontario Rule section 17 (b) was sim­

ilar but subject to the consent of the parties who might agree 
to a disposition by the Master. The 1913 Ontario Rule 208 
section 15 corresponds to the present Manitoba Rule in effect.

RULE 27, SS. (k).—Referee In Chambers.
1902 ss. (k) ; 1905 Ontario Rule section 17 (c) similar

Miiless the parties consented to the Master’s jurisdiction. The 
present rule 208 has no similar section, but section 13 of rule 
208 read in conjunction with rules 508 and 509, attains the 
same object as Manitoba Rule 27 (k).

RULE 27. SS (1). Referee In Chambers.
1902 ss. (I). The 1905 Ontario Rule ss. 3 applies to ex­

tending time for appeal before or after the time limited for 
that purpose has expired. The 1913 Ontario Rule ss. 3 has 
the same effect.

RULE 27, SS (m).—Referee In Chambers.
1902 ss. (in). 1905 Ontario Rule ss. 13 is confined to ad- 

ion and partition matters, in others the Master has419
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jurisdiction. The 1913 Rule 208 ss. 10 makes no change in 
the Ontario practice.

RULE 27, SS (n).—Referee In Chambers.
This sub-section and the following ones down to and in­

cluding sub-section (t) are similar in terms to correspondingly 
lettered sub-sections of 1902 Rule 27 and have no Ontario 
counterparts. Sub-section (u) was added by 3 (ieo. V, cap. 12, 
section 3. being made necessary by the adding to the Rules now 
numbered 928 to 933, both inclusive, by the same Act.

Similarly the Ontario Rule 208 has provisions foreign to 
lhe Manitoba Rules, namely, ss. 9 expressly excepts from the 
jurisdiction of the Master, prohibition, a motion which is 
within the jurisdiction of a judge of the court. Re Landsbor- 
ough, 21 M.R. 712, rule 893 et se<|., and mandamus as to which 
in Manitoba, see rule 886 excluding from jurisdiction of Ref­
eree. The Referee has not jurisdiction in injunction matters 
See section 26 (o) of Act and notes.

The following are other matters in which by the Ontario 
Rule the jurisdiction of the Master is excluded : by ss. 11 the 
allowance of taxed costs in lieu of commission under the pro­
visions of rule 653 (Manitoba Rule 946) ; by ss. 12, striking 
out a jury notice except for irregularity. (See notes to section 
49 of the Act for the Manitoba practice) ; by ss. 16. staying 
proceedings after verdict or judgment at a trial (Manitoba Rule 
677 gives such power to a judge and is somewhat similar to 
the new Ontario Rule (1913) 495 which confines the power to 
the judge at the trial). Manitoba Rule 455 does not give the 
power to a judge in chambers, therefore semble the Referee has 
no such power in Manitoba even in the absence of express ex­
emption.

RULE 28
1902 Rule 28 similar. No Ontario counterpart. This rule 

gives the referee jurisdiction to adjourn motions made return­
able for a day on which there is no judge available to hear 
them if they are within the scope id’ motions outlned in sec­
tions (e) to (t) both inclusive of rule 27.

RULE 29.—Referee In Chambers.
1902 Rule 29 was similar but added a declaratory clause 

validating and confirming all orders made by the Referee un-



26 REFEREE IN CHAMBERS.

•If'r tin* rules or any previous rule in no far as the authority and 
.juriedietion thereby conferred was concerned, hut excepting 
eases where orders made by him for the sale of lands had been 
set aside. This clause which has been dropped in revision mere­
ly declared the legal effect of the rules. I’nder this rule the 
Referrec may exercise powers conferred by i, later statute on 
a judge of the eourt. sitting in chambers: Northern Electric 
and Manufacturing ' o v. ( 'it \ of Winnipeg. 23 MR. *225. 23 
W L.lv. 805.

RULE 30 Rkkkkkk I n ('iiambkks.

1902 Rule 30. There is no Ontario counterpart to this rule. 
Nee rule 37 below, giving the same powers to the local judges.

RULE 31. Rkkkkkk In ('iiambkks.

1902 Rule .11. This rule has no Ontario counterpart, but 
Ontario Practice has been the same since Hughes v. Rees, 9 P R. 
86.

RULE 32 Rkkkkkk In ('iiambkks.

1002 Rule 34; 1005 Ontario Rule 44: 1913 Ontario Rule 
223 has the same result.

The Referee, if he sends up a matter under this rule.should 
endorse his certificate upon the papers. Hughes v. Rees* ‘I P R. 
86 ; Mahoney v. Welsh. 6 O.W.R. 18 : llolmested and Langton, 
1905 Kd. p. 220 (notes).

RULE 33 Rkkkkkk In ('iiambkks.

1902 Rule 33; 1905 Ontario Rule 634 (3 : 1913 Ontario 
Rule 531 (4 . and see 1913. 515 and 516 Ontario Rules providing 
generally for entry or non-entry of orders.

r or orders requiring entry see rules 655 and 656 : as to 
mode of entry, see rule 657 (Ontario rule 517 similar). I’nder 
the Ontario Rules the official Referee may sit for and at the 
request of the Master in chambers. There is no such officer in 
Manitoba, but the Prothonotary is Deputy Referee, appointed 
under section 55 of the Act. and usually sits in the absence 
of the Referee in chambers.



LOCAL JUDGES. 2?

RULE 34 Local Judges.

This and the three following rules are made to give effect 
to the provisions of sections 53 (c) and 77 of the Act. See 
notes to rule 455.

1902 Unie J4 declared the county court judge of every judic­
ial district, except the eastern, local judge in all actions brought 
within his district. This must be found in section 77 of the Act. 
The 1905 Ontario Rule. 45 s.l, was somewhat similar, but con­
tained many exceptions owing to the fact that in Ontario the 
powers of the local judge as local Master in chambers and as 
local judge m chambers (see rule 47 having no Manitoba coun­
terpart)—both of which offices lie holds, are different. In Mani­
toba the local judge merely has the same powers as the Referee 
in chambers and no more—he is not a judge in chambers. The 
1913 Ontario Rules 209-210 carry on the same distinction. 
Douglas v. O.N.R., 23 M R. 490.

RULE 35. -Local Judges—Reference by Local Judge to

Judge of Court.
A local judge may prefer any matter pending before him 

in chambers to a judge (a), (in chambers) for decision, and the 
judge may dispose of the same in whole or in part or refer back 
the whole or a part . R.S.M. c. 10. r. 35.

1902 Rule 35 had at A the words “of the Court” 1905 On­
tario Rule 45 s. 2 and 49 (2) had not. the words in brackets. 
The 1913 Rules in Ontario numbered 209 and 223 provide a 
similar practice.

Semble, the local Judge may not refer such a motion to 
the Referee in Chambers, although that officer would have had 
jurisdiction to hear the motion if it had originally been brought 
before him. Mahoney v. Welsh, (i O.W.R. 18.

RULE 36—Local Judges -Intu.ium.uai»:-.» Auiu.k .atioxs tv

Local Judges.

Every local judge shall have all the powers of the refecee 
in chambers in respect to all interpleader applications and all 
matters incidental thereto and the disposal of the same, when 
such application is made by or on behalf of the sheriff of his (a) 
judicial district, whether the action in respect of which the 
application is made was commenced in the judicial district of 
such judge or not. An interpleader application by or at the 
instance of a sheriff may in every case be made to the local
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judge for the judicial district which, or part of which, con­
stitutes such sheriff’s bailwick, and such local judge shall have 
the aforesaid powers in reference thereto. H.8.M. c. 40, r. 36.

1902 Rule 36 similar, having at A the words "the judicial 
district for which such county court judge is the local judge.' 
The 190") Ontario Rule 49 was the same in effect. This Rule 
was dropped in the Ontario revision of 1913.

As to interpleaders in County Courts, see rules 920 et seq. 
ami notes.

RULE 37 -Local Judges—Rk.xl Property Act Applications 
to Local Judges.
1902 Rule 37. No Ontario counterpart. See notes to rule 

30 aliove.
The Act, section 78. gives local judges the power to grant 

interlocutory injunctions to remain in force for a period not 
exceeding 8 days in eases of emergency, and is similar in terms 
to the 1905 Ontario Rule 46 (1). 1913 Ontario Rule 211 (1). 
In Ontario the local judge may dispose of the same if all par­
ties interested consent (1905) rule 46 (2), 1913 rule 211 (2). 
In Manitoba the court must continue the injunction, otherwise 
it expires. Section 78.

RULE 38. -Master's Office—General Rules—Court May
Dispose of Matters Without Reference.

1902 Rule 38; 1905 Ontario Rule 656. None similar in 
1913 revision.

This rule refers to matters properly referrable to a Master 
and not such as the adjudication of the action. Accounts in an 
administration suit have been taken under this rule; llolmested 
& Langtou, 1905 Ed. p. 864. “It is used in case of mere corn- 
put at ion and in simple cases to avoid expense. The Registrar 
performs the necessary duties, ami, in eases of computation, the 
amount found is inserted in the order or judgment as a finding 
of the court.”

Some cases in which a reference might be directed are:
1. As to encumbrances under a judgment for foreclosure

or sale—generally in mortgage actions. Rule 246.
2. In administration, see rule 778.
3. In partition, see rule 794.
4. To settle conveyances, rule 808.
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5. To appoint committee guardian or receiver, rules 
796 et seq.

The Master is appointed by the Lieutenant Governor in 
Council under section 54 of the Act, his deputy under 55, and 
their duties are in the discretion of the judges, sections 56 and 
6K. As to powers, see section 60. giving power to administer 
oaths, take affidavits, receive affirmations and examine witnesses 
and parties as the court may direct, and see also the rules follow­
ing here.

RULE 39. Master’s Office—General Rules—Carriage of
Order of Reference.

1905 Rule 39; 1905 Ontario Rule 657 reads- “14 days after 
ch<- order has been signed or issued by the party having the car 
liage of the same,” otherwise as in the Manitoba Rule; 1913 
Ontario Rule 402 similar.

RULE 39 (2) Master’s Office—General Ruijss—Copy vf
.Judgment Sufficient For Master.

Added by 3 Geo. V, cap. 12, s.3. There is no Ontario coun­
terpart to this rule. See notes to rule 375 dispensing with office 
copies in Manitoba.

The Ontario Rule (1905 rule 658) (1913 rule 403) has a 
provision requiring notice of the first proceeding before the 
Master to be given to every party affected by or interested in the 
inquiry though any such party may not have appeared or 
pleaded, unless the Master otherwise direct. This merely de­
clares the former practice. Ilolmested & Langton, 865. No 
Manitoba counterpart, but semble rule 48 would require the 
same practice to be followed.

RULE 40 -Master's Office—General Rules—Master May
Add Parties.

1902 Rule 40 similar: 1905 Ontario Rule 659 similar, only 
it required service of an office copy. 1913 Ontario Rule 404 
partly similar, see notes to rule 41. Prior to 1913 the Manitoba 
Rule required merely a direction, now an order must be made 
by the Master; changed 3 Geo. V, cap. 12 s. 3.

No direct relief can be obtained against parties added un­
der this rule, and they cannot themselves get any relief against 
co defendants beyond what is claimed by the plaintiff: Watson
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v. Cad waller, 23 MR. 760, 26 W.L.R. 1 ; Campbell v. Imperial 
Loan Co.. 15 M R. 614, ami see Sveinsson v. Jenkins. 21 M.R.746.

Prior incumbrancers should not be made parties, Allan v. 
Manitoba and North Western Railway Co. Re Cray, No. 2, 10 
M.R 123; Leggo v. Thibaudeau, 7 M.R. 38.

Where a prior encumbrancer was wrongfully added in the 
Master’s office, and the plaintiff acquiesced, he was not. after a 
great lapse of time, allowed to take objection to it, and the added 
incumbrancer could not be foreclosed nor dismissed from the 
proceedings. An order was made foreclosing the defendants by 
bill and the incumbrancers properly added in default of payment, 
but with leave, if not paid off, to apply for a sale, or that the 
plaintiff pay her or stand foreclosed. Leggo v. Thibaudeau, 7 
M.R. 38.

RULE 41.—Master's Office—Générai, Rules—Endorsement 
on Copy Served.

1902 Rule 41 similar, changed to its present form by 3 Geo. 
V, cap. 12 s. 3. 1905 Ontario Rule 660; 1913 Ontario Rule 404 
contains the provisions of former Manitoba Rules 40 and 41.

RULE 42.—Master's Office — General Rules — Parties 
Added May Move to Discharge Judgment.

A party served with a (a)copy of a judgment or order un­
der rule 40 may apply to the court, at any time within fourteen 
days from the date of such service, to discharge the judgment 
or order, or to add to, vary or set the same. R.S.M. c.
40. h. 42; 3 Geo. 5, c. 12. s. 3, part.

1902 Rule 42 had at A the words “an office’’ ; struck out by 
3 Geo. V, c. 12 s. 3; 1905 Ontario Rule 662 ; 1913 Ontario 
Rule 405; Vacation 395 (e).

RULE 43.—Master’s Office—General Rules—Master May 
Classify Interests and Regulate Their Representation. 

1902 Rule 43; 1905 Ontario Rule 662 ; 1913 Ontario Rule 
406

RULE 44 -Master’s Office—General Rules—Master May 
Change Conduct of Reference

1902 Rule 44; 1905 Ontario Rule 663; 1913 Ontario Rule
407

5
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Tlu» Ontario Rules have not tin- last clause in the Manitoba 
Rul,. which, however, merely declares the result of the former 
part of the rule.

RULE 45.—Master's Office—General Ri-i.ks—Master May 
Close Reference in Case of Vnove Delay.

11102 Rule 45. This rule has no Ontario counterpart. It 
would seem and is submitted that the Master's powers are wide 
enough to permit of his taking some such step even without the 
enabling rule.

RULE 46 —Master's Office—Il en erai. Ru.es—Reference To 
Re Proceeded With De Die In Diem, Unless Otherwise
( )RDERED.

11102 Rule 46; 1905 Ontario Rule 664 ; 1913 Ontario Rule 
4n*\ The Ontario Rules, though differently expressed, are iden­
tical in effect.

RULE 47.—Master’s Office—General Rules—Reference 
Not to he Unnecessarily Adjourned to Take up Other
< \\SES.

1902 Rule 47. No Ontario counterpart.

RULE 48.—Master’s Office—General Rules—Warrant to 
Consider.

1902 Rule 48; 1905 Ontario Rule 665; 1913 Ontario Rule 
4<»9. The Ontario Rule covers the matters provided for by this 
and the following Manitoba Rule.
RULE 49—Master’s Office—General Rules—Proceedings

Upon Return of Warrant.

1902 Rule 49. See notes to rule 48 above.

RULE 50.—Master’s Office—General Rules—No State­
ment in Pleading or Evidence at Trial Necessary to 
Enable Master to Exercise His Powers.

1902 Rule 50; 1905 Ontario Rule 666. The 1913 Ontario 
Rides have dropped this rule. Quaere, was it considered that 
r’d'' 410 (Manitoba 51) gave the powers set out in this rule 1
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RULE 51— Master’s Office—General Rules—Powers op 
Master Upon Reference.

1902 Rule 51 ; 1905 Ontario Rule 667 ; 1913 Ontario Rule
410.

The Master has power to direct the appointment of an ac­
countant and to tax the payment of his fees. Scott v. Griffin, 6 
M.R. 116. Remuneration allowed to executors as just allowance, 
re Sanford Estate. 18 M.R. 413.

RULE 52. Master’s Office—General Rules—Examination 
of Witnesses Upon Reference.

1902 Rule 52; 1905 Ontario Rule 668. The 1913 Ontario 
Rule omitted this rule. The Master may issue his certificate upon 
which a praecipe order for a commission to examine witnesses 
will issue. Rule 502.

As to allowances for witness fees, see Scott v. Griffin, supra.

RULE 53.—Master’s Office—General Rules—Examination 
of Witnesses and Production of Documents.

1902 Rule 53; 1905 Ontario Rule 669; 1913 Ontario Rule
411.

See Lewis v. Georgeson, 6 M.R. 272, as to foreign evidence 
taken by the Master.

Penalty for non-compliance with order under this rule, see 
rules 437, 438.

RULE 54—Master’s Office—General Ruiæs—Advertise­
ments For Creditors.

1902 Rule 54; 1905 Ontario Rule 670; 1913 Ontario Rule
412.

RULE 55. —Master’s Office—General Rules—Dealing With 
Creditors’ Claims.

1902 Rule 55; 1905 Ontario Rule 671 ; 1913 Ontario Rule
413.

RULE 56.—Master’s Office—General Rules—Settling Con­
veyances.

1902 Rule 56; 1905 Ontario Rule 672; 1913 Ontario Rule
416.
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RULE 57.—Master’s Office—General Rules—Form and 
Mode of Verifying Accounts.

1002 Rule 57; 1905 Ontario Rule 673; 1913 Ontario Rule 
417.

RULE 58.—Master’s Office—General Rules—Books of Ac­
count as Prima Facie Evidence.

1902 Rule 58; 1905 Ontario Rule 674 has not the last clause. 
1913 Ontario Rule 418. Semble the result is the same.

RULE 59.—Master’s Office—General Rules—No State of 
Facts, Etc., to be Brought in—Copies of Deeds, Etc. 

1902 Rule 59; 1905 Ontario Rule 675 ; 1913 Ontario Rule 
drops this rule.

RULE 60.—Master’s Office—General Rules—Copies of 
Documents to be Supplied as Master Directs.

1902 Rule 60; 1905 Ontario Rule 676; 1913 Ontario Rule 
drops this rule.

RULE 61. - Master’s Office—General Uules—Parties Bound 
by .Master’s Direction Without Warrant.

1902 Rule 61; 1905 Ontario Rule 677 ; 1913 Ontario Rule 
421, last clause, continues this provision in Ontario.

RULE 62.—Master’s Office—General Rules—Ascertaining 
Matters Contested Before Proceeding With Reference.

1902 Rule 62; 1905 Ontario Rule 678; 1913 Ontario Rule 
419 similar, only fuller.

RULE 63 -Master’s Office—General Rules—Warrant to 
Ascertain Matters Contested.

1902 Rule 63; 1905 Ontario Rule 679 ; 1913 Ontario Rule 
drops this rule.

For the Purposes Aforesaid: To decide what is admitted 
and what is contested between the parties.
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RULE 64.—Master’s Office—General Rules—Party Seek- 
INC TO ('IIARCK AccorNTIXC PARTY MUST OlVE NOTICE OK 
Particulars.

1002 Rule l>4; 11)03 Ontario Rule 680; 1913 Ontario Rule
120.

The new Ontario Rule requires parties seeking to falsify 
1o deliver particulars of the item objected to referring to it by 
number. ■ For a e-ase of falsifying items see Phillips v. Prout, 
12 M. R. 413.

RULE 65. —Master’s Office—General Rules - Master's 
Book.
1002 Rule 65; 1003 Ontario Rule LSI; 1013 Ontario Rule 

421. all hut tlie last clause. See notes to rule til.

RULE 66.—Master’s Office—General Rules—Master to 
Certify Proceedings in Ills Office.
1U02 Rule (1(1; 1005 Ontario Rule 682; 1013 Ontario Rule 

drops this rule although semble the Master might certify any 
proceedings in his oil ice without the authority of a rule.

RULE 67.—Master’s Office—General Rules—Simplest and 
Speediest Method of Prosecuting Reference to hr 
Adopted.
1002 Rule 1)7; 1005 Ontario Rule 683; 1013 Ontario Rule 

422 similar. See notes to Rule 165.

RULE 68.—Master’s Office General Rules—Appointaient 
for Several Days May be Included in One Warrant. 
1002 Rule 68, 1005 Ontario Rule 684; 1013 Ontario Rule

423.

RULE 69 Master’s Office—General Rules—Parties Noti­
fied by Master not to be Served With Warrant.
1002 Rule 60; 1005 Ontario Rule 685; 1013 Ontario Rule 

omits this rule.

RULE 70.—Master’s Office—General Rules—Parties Noti­
fied Liable For Default.
1002 Rule 70; 1005 Ontario Rule 686; 1013 Revision drops 

this rule.
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RULE 71—Master’s Office—Wen krai. Rules—Ciamno Hear- 
ixu of Reference — Master’s Report — Warrant to 
Settle.
1002 Rule 71 ; 1905 Outario Rule «87 ; 1913 Ontario Rule 424. 
The Master’s report is settled upon the return of his war­

rant to settle. The form is governed by Rules 73, 74 & 80 
The report is delivered to the party having conduct of the motion 
and filed in the Prothonotarv’s office (Rule 77), and becomes 
absolute at the expiration of 14 days unless sooner moved against 
(Rule 79). See Holmested & Langton, p. 911 et seep

RULE 72 -Master’s Office—General Rules—Points In­
tended To He Raised I'pox Appeal To Be Taken Bkforh 
M ASTER.
1902 Rule 72; 1905 Ontario Rule «88; dropped in 1913 

Revision.
It is not necessary to raise these points in writing (Rule 

7«). hut it is a matter of careful practice to do so if an appeal 
is contemplated.

RULE 73. —Master’s Office—General Rules—Accounts, 
Etc., Not To Hf. Set Out In Report.
1902 Rule 73; 1905 Ontario Rule «89; 1913 Ontario Rule 

425. See Notes to Rule 71.

PULE 74.—Master’s Office—General Rules—Methods of 
Preparing Reports Affecting Money—In Court.
1902 Rule 74: 1905 Ontario Rule «90; 1913 Ontario Rule 

42«. See Notes to Rule 71.

RULE 75. Master’s Office—General Rules—Delivery ok 
Report.
1902 Rule 75; 1905 Ontario Rule «91 ; 1913 Ontario Rule 

427.
The report, or a duplicate thereof, should then be filed in 

the prothonotary’s office. Rule 77. and notice of tiling given to 
all parties.

RULE 76.—Master’s Office—General Rules—Objection T<> 
Report.
1902 Rule 7« ; 1905 Ontario Rule «92. The 1913 revision 

dropped this rule. See notes to rule 72.
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RULE 77 Master’s Office—Générai. Rules—Filing Report 
—Notice of Filing.
1902 Rul,* 77; 1905 Ontario Rule 094; 191:1 Ontario Rule

429.
For the effect of tiling, see Rule 79. The report should he 

filed in the prothonotary'» office* Rule 14 (a'. See Rules 111 and 
178, and rule 78 as to place of filing reports of a Local Master. 
The report must he filed before being acted upon, even if con- 
firmnlior is not required. Kills v. Henderson, 8 |\ R. :tS7.

RULE 78.—Master’s Office -General Ri les—Place of Fil­
ing.
1902 Rule 78; 1905 Ontario Rule 693 ; 191:1 Ontario Rule 

428 part.

RULE 79 Master’s Office—Ueneral Ri les—When Report 
Becomes Absolute.
1902 Rule 683 ; 1905 Ontario Rule 709; 191:1 Ontario Rule 

502. See llolmesled & Langton, pp. 1006 and 1007, as to mov­
ing in Chambers to confirm a report. See I loi meat ed & Lang­
ton. p. 1005, for reports which do not require confirmation.

The long vacation is not to be reckoned in the time allowed 
for a report to become absolute, rule 395, unless otherwise di­
rected, ibid.

An appeal lies to a Judge in Chambers, rule H79, on mo­
tion. notice of which must be served at any time before the re­
port becomes absolute, rule 679 (3), and the motion returnable 
within 16 days after the date of the order, rule 679 (4).

The appeal may not be taken upon any point save those 
raised under rule 72.

When the report stands confirmed by lapse of time, the time 
for appeal may lie extended, rule 396.

RULE 80. Master’s Office—Ueneral Ri les—How Money To 
Be Paid.

1902 Rule 79; 1905 Ontario Rule 695 (1 h 1913 Ontario 
Rule 430 (1).

RULE 81 Master’s Office Ueneral Rules—Payment 
of Money Into Bank.

1902 Huh* 80; 1905 Ontario Rule 695 (2); 1913 Ontario
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Rule 430 (2). This rule dot's not govern the payment of money 
into Court except in cases where the payee is to do something 
before he can get the money, e.g., execute a conveyance in a 
specific performance action, or a discharge or a release in a 
mortgage action. For other cases of payment in see rule 133. 
The Accountant is the officer appointed under section 54 of 
the Act.

RULE 82 Master’s Office—General Ri les—Form of Re­
port In Administration Suits.

1902 Rule SI; 1905 Ontario Rule 697; 1913 Ontario Rule
432.

RULE 83.—Master’s Office—General Rules—Jurisdiction 
of M aster Upon Reference Fees.

1902 Rule 82; 1905 Ontario Rule 698; 1913 Ontario Rule 433.

RULE 84. - Master’s Office—Sales—Mode of Sale.

1902 Rule 83; 1905 Ontario Rule 716; 1913 Ontario Rule
438.

RULE 85.—Master’s Office — Sales—Conduct of Sale 
Under Trusts of Wills or Settlement.

19(12 Rule 84; 1905 Ontario Rule 717 ; 1913 Ontario Rules 
omitted this rule.

RULE 86. -Master’s Office—Sales—Appointment to Settle 
Advertisment.
1902 Rule 86; 1905 Ontario Rule 719; 1913 Ontario Rules 

omit this rule.

RULE 87.—Master's Office—Sales Advertisements.
1902 Rule 87; 1905 Ontario Rule 720; 1913 Ontario Rule 

139 part.
The particulars are provided for by Rule 88.

RULE 88.—Master's Office—Sales—Advertisements.
1902 Rule 88; 1905 Ontario Rule 721; 1913 Ontario Rule 

139 part.
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The standing conditions referred to in clause (g) are those 
in rule 90.

RULE 89 — Master's Office—Sales—Settling And Arran* 
i no For Sale.
190*2 Rule 89; 1905 Ontario Rule 7*22; 191:1 Ontario Rule

440.

RULE 90 Master’s Office—Sales—Standing Conditions of 
Salk.

1902 Rule 90; 1905 Ontario Rule 723; 1913 Ontario Rule
441.

RULE 91. Master’s Office—Sales—Upset Price or Reserved 
Bidding.

1902 Rule 91; 1905 Ontario Rule 724; 1913 Ontario Rules 
none similar.

RULE 92.—Master’s Office—Sales—Parties That May Bid. 

1902 Rule 92; 1-905 Ontario Rule 725; 1913 Ontario Rule
442.

RULE 93— Master’s Office—Salks—Publication of Adver­
tisement.
1902 Rule 93; 1905 Ontario Rule 720; 1913 Ontario Rule 

none similar.

RULE 94. -Master’s Office—Sales—Conduct of Sale.

1902 Rule 94; 1905 Ontario Rule 727; 1913 Ontario Rule
443.

F.ULE 95 Master’s Office Sales—Biddings.

1902 Rule 95; 1905 Ontario Rule 728; 1913 Ontario Rule
444.

RULE 96. Master’s Office—Sales—Deposit at Sale.

1902 Rule 96; 1905 Ontario Rule 729; 1913 Ontario Rule
445.
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RULE 97. Master’s Office—Sales—Verifying Sale.

1902 Rule 97; 1905 Ontario Rule 730; 1913 Ontario Rule
440.

RULE 98. Master’s Offr e— Sales— Form of Report on Sale.

1902 Rule 98; 1905 Ontario Rule 731; 1913 Ontario Rule 
none similar.

PULE 99. Master’s Office—Sales—Objections to Sale.

1902 Rule 99; 1905 Ontario Rule 732; 1913 Ontario Rule
447.

RULE 100 -Master’s Office— Sales—Payment of Purchase 
Money Into Court—Possession of Estate.

1902 Rule 100; 1905 Ontario Rule 733; 1913 Ontario Rule
It'

PULE 101.—Master's Office—Salks—Settling Conveyances.
1902 Rule 101 ; 1905 Ontario Rule 734; 1913 Ontario Rule, 

none similar.

RULE 102. —Master’s Office—Sales—Delivery of Abstract, 
Objections to Abstract.

19<ti Rule 102; 1905 Ontario Rule 735; 1913 Ontario Rule
449.

RULE 103.—Master's Office—Sales—Determination of 
Questions Upon Abstract.
1902 Rule 103; 1905 Ontario Rule 736; 1913 Ontario Rule

450.

PULE 104 Master’s Office—Sales—Master not to Report 
(in Abstract—Making Objections—Certifying Abstract. 
1902 Rule 104; 1905 Ontario Rule 737 : 1913 Ontario Rule

451.

RULE 105.—Master’s Office—Sales—No Objections Al­
lowed After Confirmation or Acceptance of Abstract. 
1902 Rule 105; 1905 Ontario Rule 738; 1913 Ontario Rule, 

none similar.
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RULE 106. Master's Omet. Saleh—Verification op Ab­
stract.

100*2 liulr 100; 1!hi."> Ontario Rulr 7:10; 101:1 Ontario Rulv 
452.

RULE 107 Master's Omet: -Sales—Service ok Oiuections 
AND Rk^I'ISITIONS.

1002 Rulv 107; 1005 Ontario Rulv 740; 101.1 Ontario Rulv
45:1.

RULE 108 —Master's Omet:- Sales Verification of Ab­
stract in Case of Vendor's Necii.eot.

1002 Rulv 108; 1005 Ontario Rule 741 ; 101:1 Ontario Rulv 
454.

RULE 109—Master’s Office Sales—Application ok Ri les 
102-108.

1002 Rulv 100; 1005 Ontario Rulv 742; 101:1 Ontario Rulv

HEADNOTB TO RULE 110.
Thv following rulvs regulating the* appoint nient of rvcviwrx 

aw to carry into effect the provisions of section 2(i (o) of thv 
Act. See thv notvs to that section. Thv practice is as follows. 
Thv party who has obtained his order for a receiver, unless the re­
ceiver is named in the order and as receiver without security, 
takes his order into the Master’s office (Rule Hit) and at the 
same time proposes his receiver and his sureties. The Master 
then issues his warrant or appointment, setting out the name of 
the proposed receiver ami his sureties and the amount of thv 
bond. This is served upon the necessary parties and on the re­
turn day the proposing party brings in before the Master the 
bond properly executed. If the other side desire to propose 
another surety, they may give notice in writing, specifying his 
name and the names of the sureties and the amount of the pro­
posed bond, and they then bring in before the Master their bond 
duly executed. As to who may or may not In* appointed see 
notes to section 26 (o'.
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PULE 110. -Master's Office—Rkckivkrh, Committees, Etc.— 
Warrant for Appointment of Receiver.

15102 Rule 110; 1005 Ontario Rule 750; 101:1 Ontario Rule

RULE 111.—Master’s Office Receiver.-. Committees. Etc.— 
Brinuinu in Bond.

10(12 Rule 111; 1005 Ontario Rule TOO; 101:1 Ontario Rule 
45s.

Tile solicitor of the party having the conduct of the pro­
ceedings may not he on the bond, Re Gibson, Vi l\R. ;150.

The amount of the bond is usually double the annual rent 
of the realty together with twice the value of the personalty 
likely to come into the receiver’s hands. But see Re (iraham 
MS05) 1 Chy. lit.

The giving of security is a condition precedent in so far 
as strangers to the action are concerned. A receiver is appoint­
ed on giving sic mil if. If a judgment creditor seized before se­
curity was given, the seizure would In* valid, and there is no 
receiver until security is given.

But in the case of a receiver of the rents of lands, it oper­
ates as an immediate taking in execution, and the receivership 
relates hack upon giving security. The order should spmlically 
state if security is dispensed with.

An interim receiver without security may lie appointed in 
eases of emergency. The sheriff was formerly appointed, but 
this came to be considered improper, as the monies did not come 
into his hands or under his security as sheriff. Kirk v. Burgess. 
15 O R. 1110.

RULE 112.—Master’s Office—Receivers, Committees, Etc.— 
Party Desirinu Another Receiver to Give Notice.

1902 Rule 112; 1905 Ontario Rule 7fi1 ; 19V! Ontario Rule 
4-Vv “Where two parties are equally interested and receivers 
are proposed by both, who are equally unobjectionable, the nom­
inee of the party having the conduct of the proceedings is pre­
ferred.” Simpson v. Ottawa. 1 Chy. Oh. R. 99.
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RULE 113. M \>ti:u's Office Receivers. ( '<>m mittkks, Etc.— 
Appointment of Receiver- -Setti.inu Security.

1902 Kill»* 113; liioô Ontario Kill»* 702; 1913 Ontario Kill»*,
458.

RULE 114 Master's Office Receivers, ('ummittkks, Etc.— 
Master not to Make Report- Form of Appointment.

1*102 Rule 114; 1905 Ontario Rule 703; 1013 Ontario Rule
458.

Tin* appointment of committees of lunatics, etc., is made 
in tin* same way (Rule 110).

RULE 115. —Master's Office—Receivers. Committees, Etc.— 
Fii.ino Appointment.

1*102 Rule 115; 1905 Ontario Rule 704: 1913 Ontario Rule
458.

Sec as to Ontario practice under this rule. McLennan v.
(lray, 12 P R. 431.

RULE 116.—Master’s Office—Receivers, Committees, Etc.— 
Appointment of Committees of Lcnatics, et al.

1902 Rule llii; 1905 Ontario Rule 7115; 1913 Ontario Rule
458.

See Rule 114 as to form of appointment. This rule is passed 
to give effect to section 13 of the Act, which see.

RULE 117 Master's Office—Receivers, Committees, Etc.— 
Fix in<i Time for Receivers, et ai., to Pass Accor NTs.

1902 Rule 117; 1905 Ontario Rule 700; 1913 Ontario Rule
459.

Where a receiver ordered to pay money into Court fails to 
do so. In* may he eommitted. McIntosh v. Elliott. 2 Or. 390; 
Fawkes v iIrifHn, IS P.R. 48. It has been held in Ontario that 
R.S.O. 1897, eh. SO. s. 5, does not render a receiver immune.

See also In re I hum (1904)» 1 Chy. 048.
In tin- following series of Rules the practice is laid down 

for proceedings in the Master's olliee after a judgment for 
foreclosure sale or redemption has been obtained. Every such 
judgment is to he read as if it contained the particulars set out 
in Rules 118 to 131 following here and in Rule 252 providing
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for final order of foreclosure upon default. For the form of 
<' vh judgment see Rules 658 et seq.

In eases of undefended actions judgment may he obtained 
on motion if any of the defendants are infants and on piivvipe if 
there are no infants. Rule til<5.

When a mortgagor or mortgagee desires sale, the practice is 
governed by Rules 127 and 128 and 24ti et seq., the notes to 
which should be referred to.
RULE 118.—Master’s Office—Forkci,osurk, Salk and Rk-

demption—Enquiry as to Encumbrances.
1902 Rule 118; 1905 Ontario Rule 744: 1913 Ontario Rule

468.
A similar procedure is followed in Ontario under this rule 

upon a judgment for foreclosure or sale of chattels.
See also McDermott \. Hielsehowskv. 2 W.W.R-. 182.

RULE 119. -Master’s Office—Forkcmisi rk, Salk and Re­
demption—Bringing in Certificates as to Encumbrances.

1902 Rule 119; 1905 Ontario Rule 745, similar in effect; 
1913 Ontario Rule 469.

The plaintiff is to bring into the master's otliee certificates 
from the registrar or district registrar of the registration dis­
trict or land titles district (a) wherein the lands lie. setting 

• irtli all the encumbrances which affect the property in the pro­
ceedings or pleadings mentioned, and such other evidence as 
he may he advised. R.S.M. e. 40. r. 119.

The former rule 119 had at A the following words, “and 
the sheriff of the .Judicial District.” The former practice 
in the province in regard to executions was, as in Ontario, 
to issue a fi. fa. lands and file the same with the sheriff, which 
I mind the lands in the same manner as a certificate of judg- 

< nt now does under the Real Property Act. The 6. fa. lands 
was then abolished in Manitoba (see Rule 738), and the cer­
tificate of the sheriff no longer became necessary except as to 
li. fa. issued before the passing of the original of Rule 738. Some 

I these, it is understood, are still kept alive for renewals for 
personal reasons, about five in number, but the others have not 
been renewed and so have expired. As it is not likely that any 
'■I the lands so affected will be foreclosed, this amendment made 
in the revision will remove from the rule a requirement that can­
not be complied with.
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Nil* cert ideates should hv down to h date a day subsequent 
to tlh issue of the statement of claim. Mortgages of land under 
I hr new system call only he foreclosed as provided for by the 
Ural Property Art. lie Alarie and Frechette, 2d M U. 1128, and 
the Court of King's I tench has no jurisdiction in such a ease 
unless perhaps if there is a special agreement between the 
parties raising equities as to title or for a conveyance of an 
estate in the land. ibid.

See Hides '_’4lS et seq. infra and notes.

RULE 120. -Master's Om< e Fukk<u>si'rk, Salk and He-
DEMDTKIN —EncCMBRANCKKS TO UK M AUK PARTIES.

1902 Hide 120; 1905 Ontario Hide 740 ; 19PI Ontario Hide
470

The notice provided for is commonly called ** Notice T.” 
i e.. to encumbrancers; and provides the machinery for adding 
parties after judgment.

Where the party brought into the Master’s office under 
this rule takes no steps to have the decree varied or set aside, 
lie cannot afterwards object to the plaintiffs right to a decree 
of foreclosure. Phillips v. Prout, 12 M.K. 14d.

Any party added who claims to rank ahead of the plain­
tiff* must move to discharge the order adding him (under Hide 
121 i. McDermott v. Iticlschowsky. 2 W.W.H. 182.

Where a plaintiff' has served a party with such notice lie 
cannot afterwards object to the plaintiff's right to a decree of 
foreclosure. Phillips v. Prout.

See llomested and Langton, pp. 9(>1, 902. for further prac­
tice under this rule. If the encumbrancer does not attend and 
prove his claim, he is treated as if lie disclaimed, and is fore­
closed. See Hide 12-1.

RULE 121.—Master's Office Kurkcuim re, Sale and Re- 
dem 1‘tiox Parties Added May Move Acainst Order.

1902 Hide 121 ; 1905 Ontario Hide 747 ; 19VI Ontario Hide 
471.

The Ontario Hide requires the motion to be made within 
ten days—otherwise it is the same. See notes to foregoing rule.

00
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RULE 122. -Master’* Office—Forkcmihukk, Salk and Re­
demption—Encumbrancers to be Served With Appoint­
ment.
1002 Rule 122; 1905 Ontario Halt* 74* ; 1913 Ontario Rule 

172 part only.
This appointment is only served upon parties wlm were 

parties liefore judgment. Rule 120 only applies to parties after 
judgment, all other parties must he added under rule 120 and 
all original parties notified under this rule before the Master 
may proceed to hear and determine. See rule 123 as to the ef­
fect of non-compliance. The Ontario Rule 472 is longer, owing 
to provisions as to the form of the notice to he served upon the 
defendant by writ under Ontario Rule 403, which has no Man­
itoba collide!part except as in the first part of this rule. The 
result is the same.

RULE 123. Master’s Office—Forkcixisitrk, Sale and Re­
demption—Parties Duly Served and not Attending to be 
Foreclosed.

1902 Rule 123 ; 19115 Ontario Rule 74!*; 191:$ Ontario Rule 
473. I’.y this rule encumbrancers who do not attend and prove 
their claims under rule 120, and original parties or parties be­
fore judgment who do not attend, under rule 122 are foreclosed. 
The Court has power to re-open upon terms, however, if appli­
cation is duly made.

RULE 124.—Master’s Office—Foreclosure, Sale and Re­
demption—Taking Accounts—Twelve Months to be 
Given for Payment.

1902 Rule 124, 1905 Ontario Rule 750 (1); 191:$ Ontario
Rule 474.

The second clause of Rule 124 is new in Manitoba, being 
added by 7-8 Ed. \ II,c. 13,8.13. and has no counterpart in On­
tario, where the practice is to allow ti months. The Manitoba 
practice was formerly the same until former Rule 124 was 
passed and now semble (I months would be allowed in cases of 
contract made before the 29th February, 1908. Rice vs Murrav 
2 M R. 37.

One day is to be appointed for redemption bv all parties 
Rule 253.

In default of payment according to the report a final
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order ul" forevlosure may Ik* against tIn* defaulter upon
application ex parte, rule 252. Where a payment is made after 
tin* report is made, notice of credit must he given by the party 
to whom it is . rule 255. Final order of foreclosure may 
go after such notice in the discretion of the .Judge, rule 2.ni, 
or the party receiving such payment max apply ex parte or upon 
notice for a new day, rule 257.

If no notice of credit is given, there should he an order 
referring it to the Master to lix, or the order may itself fix, a 
new day for payment. Manitoba and N.W. Loan Co. v. Seobell, 
2 M il. 125.

If no notice is given the mortgagee may he deprived of his

RULE 125 M aster 's Omet, Foreci-osi re. Sait: and Re­
demption Master’s Report.
IH02 Ontario Rule 125; 1005 Ontario Rule 752; lot:» On­

tario Rule 176.
In practice the report, is drawn by the solicitor having 

the carriage of the matter and settled by the Master. Under 
the usual mortgage decree the plaintiff has a right to issue 
execution immediately after the making of the Master's report 
and before its continuation. Cameron v. Mellroy. 1 M R. 107.

RULE 126 Master’s Office- -Forecloscre, Sale and Ré­
demption —SCHSEiJI ENT AWOVNTS.

1002 Rule 126. 1005 Ontario Rule 755; 1015 Ontario Rule 
477.

RULE 127. Master's Office I-'orecuiscre. Sale and Re­
demption -Sale, Proceedings on for .Judgment.
1002 Rule 127 ; 1005 Ontario Rule 754; 1015 Ontario Rule 

47*v
See tile rules governing sales *4 et se<|. and rules 24" and

RULE 128. Master’s Office Forecuisire, Sale and 1{e
demotion Application of Pcrchase Money.

1002 Rule 128; 1005 Ontario Rule 755, 1015 Ontario Rule

88

5
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RULE 129 -Master's < iffhForkcum rk. Sauk am» Re­
demption—Junoment mu Redemption—Twelve Months 
to Ith (iIVKN FOR |*A VMKXT.

liHti Unit* 129; 1905 Ontario Rule 750; 101:4 Ontariii Rule
4M).

Clause (2i of this rule was added hv 7-8 Kd. \ II. cap.13.ss 
•J.;’,. See notes to rule 124.

RULE 130. -Maxtor's Office—Poke* u inure. Saul and Re­
demption —RFDKM 1‘TIO.N OR FoRKl I.OSI HI. UR RKDEMITIoM 
AM» SALK.

1902 Rule 130; Ontario Rule 7"»7: 101:4 Ontario Rule
481.

RULE 131. Maxtor's Offue—Forkci.okurk. Sai.k and RE­
DEMPTION—('ONVKYINU PROPERTY WllEN PAYMENT MADE.

Iii an set ion for foreclosure or sale upon payment by the 
defendant, or in an action for redemption upon payment by 
the plaintiff, of the amount found due. the plaintiff or de- 
leiidant shall, unless tlie judgment otherwise directs, assign 
and convey the mortgaged premises in ipit-stiou to the defen­
dant (or plaintiff, as the ease may liei making the payment, 
or to whom he may appoint, free and clear of all encumbrances 
done by him. and deliver up all deeds and writings in his 
custody or power relating thereto. I upon oath; and in ease of 
a corporation the affidavit shall he made hy the officer then- 
el" having the custody of such deeds and writings.I R.S.M. 
v 40. r. 131.

1002 Rule 131; 100.*» Ontario Rule 70S; 1 :» 13 Ontario Rule 
4x2.

The Ontario Rule lias not the clause in brackets and is 
made expressly subject to the provisions of the Mortgage Act. 
R.S.M. 1013. cap. 130, s. 4, contains similar provisions as to 
when a redeeming mortgagor may require the mortgagee to 
assign to a third party or his nominee.

RULE 132. -Accountant -Hknkkal Rci.ks Accountant to 
Have Ciiarok'of Suitors* Accounts,

1002 Rule 132: 1005 Ontario Ride 51». In 1**1:» the oflice 
uni powers of the accountant were incorporated into the .Indien
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lure Act. 3 & 4 Geo. V., (Ont.) cap. 19. The accountant is ap­
pointed under section 54 of the Act.

RULE 133. Accountant— Payment into Court—Bank t«> 
Receive Money.
1«K>2 Rule 133; 1905 Ontario Rule 405; 1913 Ontario Rule 

727.
Rules 134 and 135 provide for the manner of payment in. 

Bee the notes to these rules. Money may he paid into Court 
under order in certain cases, e.g., as a term of obtaining in­
dulgence, or without an order with a plea of tender under rule 
559, or in satisfaction under rule 552.

RULE 134.—Accountant—Payment into Court—Praecipe, 
for Direction to Bank.
1902 Rule 154: 1905 Ontario Rule 400. 407 (1); 1913 On­

tario Rule 728 part.
Money may be paid in under an order or with a pleading 

under rule 552 or under 558 or 559. In the latter case the plead­
ing is tiled and produced to the accountant who upon receipt 
of the pleading or order and upon praecipe issues bis direction 
to the bank to receive the money. The further procedure is 
governed by rule 135.

RULE 135. Accountant- Payment into Court- Receipt in 
Triplicate.

1902 Rule 135; 1905 Ontario Rule 410: 1913 Ontario Rule
730.

The hank on receiving the direction gives a triplicate re­
ceipt, one part of which goes to the party paying in, the second 
to the accountant, and the third to tin* Provincial Treasurer. 

See also the notes to rules 552 et seq.

RULE 136.—Accountant- Payment Out of Court—How 
Money to be Paid.

1902 Rule 136; 1905 Ontario Rule 412; 1913 Ontario Rule
731.

RULE 137.—Accountant—Payment Out of Court.

1902 Rule 137 ; No Ontario counterpart ; See rule t>53 as to 
form of order.
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RULE 138. -Accountant—Payment Out of Court—To whom 
Cheques Payable.

1902 Rule 138: No Ontario counterpart.

RULE 139. —Accountant—Payment Out op Court—Time for 
Issue of Cheques.
1902 Rule 139; No Ontario counterpart.

RULE 140. -Accountant—Payment Out of Court—Docu­
ments to be Left with Accountant.
1902 Rule 140; 1905 Ontario Rule 40; 1913 Ontario Rule

731 (2).

RULE 150. -Accountant—Stop Order—Person Liable to 
Pay Costs.
1902 Rule 156; 1905 Ontario Rule 82; 1913 Ontario Rule

726.
The Manitoba Rule is radically different from the corres­

ponding Ontario Rules in that it provides no machinery (al­
though see Rule 157) for obtaining a stop order. The Ontario 
Rules provide for obtaining a stop order ex parte upon an ap­
plication to the Court or a Judge supported by affidavit verify­
ing the claim of the party applying. The result of the Mani­
toba Rule is in practice the same. See rule 157 providing that 
the Order may be obtained ex parte.

The applicant must submit to the terms of the rule as to 
costs, etc., as a condition of getting the order.

A stop order has no effect until delivered to the accountant. 
If there is not time to obtain a stop order in Ontario, a caveat 
may lie filed with the accountant, which holds the fund in Court 
"24 hours longer, so an order may be tied. See llolmsted & 
Langton, pp. 236 et seep

A stop order does not affect rights or give priority.
A stop order was originally within tin* Chancery .jurisdic­

tion.
It gives no charge on a fund in Court in favor of the party 

obtaining it, and he is not entitled to an order for payment out 
as against his judgment debtor without first getting a charging 
“ider on the fund. McWilliams v. Boilev, 9 M R. 563.

44
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RULE 157. Accointant—Stop Orders- Notick ok Applica­
tion for Stop Order.
1002 Knit* 157; 1005 Ontario Rule 82 ; 1010 Ontario Rule

72G.
See notes to rule 156. (Quaere whether this rule permits an 

ex parte application in so far as persons interested in the fund 
to he affected by the order are concerned.

RULE 158. —Taxing Officers—1Taxi no Officer at Winnipeg.

1002 Rule 158; 1005 Ontario Rule 83: 1013 Judicature 
Act 76 (p) ; see rules 053 et seq.

RULE 159. -Taxing Officers—Local Taxing Officers.
1002 Rule 150; 1005 Ontario Rule H4 : 1013 Ontario Rule

RULE 160 —Taxing Officers—Costs Taxable by Local 'Fax­
ing Officers.
1002 Rule 160; 1005 Ontario Rule 85; 1013 Ontario Rule 

756.

RULE 161 -Taxing Officers—Rower of 'Faxing Officers. 

1002 Rule 161 ; 1005 Ontario Rule 86; 1013 Ontario Rule

RULE 162 Solicitors' Agents—‘•Solicitors’ and Agents’ 
Rook”—Entries in Said Book.

1992 Rule 162; 1005 Rule 01 : 1913 Ontario Rule 106.
For the effect of non-compliance with this rule see Rule 204. 
These entries are compulsory, Essery v. 11. T. R., 13 1\R. 210. 
The Ontario Rules also require every solicitor practicing in 

Toronto to enter his name in the hook together with his address.

RULE 163 Solicitors' Agents—“Solicitors’ and Agents’ 
Books" in Other Jvdicial Districts than Eastern.

1002 (none) added hv 2 Geo. V.. c. 14, s. 4 part. No On­
tario counterpart. See rule 204 and notes to rule 162.



SITTINGS OF THE COURTS. 51

RULE 164—Shorthand Writers—Fees ok Stenographers.

1902 Rule 163. In Ontario the Judicature Act contains a 
similar provision, sec. 69 (b).

RULE 166.—Experts.

1902 Rule 164; 1905 Ontario Rule 94; 1913 Ontario Rule
268.

This is a change from the former rule made by 3 (ieo. V., 
e. 12, s. 3 (part), which only authorized the Court to obtain 
such assistance. Formerly a Master might not do so. Re Robert­
son. 24 Or. 555. The word ‘‘engineers” occurred after the 
word “merchants” in the 1902 rule. The meaning is appar­
ently not changed. See rule 67 as to the powers of a Master.

RULE 166.—Sittings of the Courts—Weekly Sittings.

1902 Rule 165; 1905 Ontario Rule 98- 99, 100; 1913 Ontario 
Rule 234 part.

For matters properly disposed of by a Judge in Chambers 
and in Court respectively, see rule 455. This rule and the 
live following are made under section 29 of the Act.

RULE 167.—Sittings op the Courts—Weekly Sittings— 
Order in which Cases to be Called.

1902 Rule 166; 1905 Ontario Rule 100, 1913 Ontario Rule 
-;4 l>art.

RULE 168.—Sittings of the Courts—Other Sittings for 
Trials.

1902 Rule 167; 1905 Ontario Rule 113; 1913 Ontario Jud. 
Act, s. 44, et seq.
RULE 169.—Sitting of the Courts—Vacation Judges.

1902 Rule 168; 1905 Ontario Rule 114; 1913 Ontario Rule 
ISO; as to Vacations see rule 397.

RULE 170—Sittings of the Courts—Vacation Judges—Any 
Judge May Sit for Vacation Judge.

1902 Rule 169; No Ontario counterpart. This rule gets 
around the difficulty pointed out in Holmested. p. 253. notes to 
rule 114, as existing in Ontario.
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RULE 171.—Sittings of thk Courts—Court in Bank.
1902 Rule 170. The Ontario counterpart except in so far 

as former rule 117 regarding tin- Divisional Courts is concerned 
is now superseded.

I 'util the passing of the Court of Appeal Act ( R.S.M. 1913. 
cap. 43) in 1900, all appeals now laken to that Court were taken 
to the Court of King’s Bench sitting in bane. See see. 0 of the 
Court of Appeal Act. ss. (3) reserving part of the jurisdiction 
of the Court in Bane., and see section 10 of the Court of Ap­
peal Act.

K<*e sections 44 et se<|. of the Act.
Sub-section (a) corresponds to ss. (b) and ss. (b> to ss. (f ) 

of the 1902 rule. The jurisdiction of the Court is now limited 
1»v this rule to eases where it is specially designated by statute. 
Former Manitoba Rule 171 is dropped from the King’s Bench 
Rules as unnecessary, as it is now Court of Appeal Rule 31.

RULE 172.—Actions—Com m knckm knt ok Actions—Statu­
aient op Claim.

1902 Rule 172 ; 1905 Ontario Rule 120; 1913 Ontario Rule 5.
See section 2 ss. (e) of the Act for the definition of an 

action, it includes suit, set off or counterclaim, and means a civil 
proceeding commenced by statement of claim or in such other 
manner as may be prescribed by the rules of Court.

The fees must be paid before a statement of claim may In- 
issued. See notes to section 05 of the Act.

The Ontario action is commenced by writ of summons. *tee 
rule 300 and notes.

A cause removed from the Surrogate Court into the Court 
of King’s Bench must be commenced by statement of claim, Re 
dickling, 17 VV.L.R. 400.

For a history of this rule. First National Bank v. Curry, 
16 W.L.R. 102.

This rule applies although the cause of action arose and the 
defendant resides outside the province (and see rule 173 i. ibid.

For a form, see form 3ti and 37.
The form for service out of the jurisdiction is the same as 

that for service within the jurisdiction- rule 175.
A statement of claim must be tiled and served before taking 

any other step in the cause when an action is transferred from 
a County Court to the King’s Bench. Doll v. Howard, 11 M R. 
73. As to transferring an action from the Surrogate Court
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ibid and R.S.M. 1913, c. 47. a. til. Re dick ling. 20 MR. 43ti. 
As to who should be plaintiff in such a case ibid.

For service of statement of claim, see rules 267 et seq. It 
must be served within ti months, rule 17ti.

For essentials, see rules 300 et seq.
Where the action is to enforce a public right, it must be 

brought by the Attorney General. Hope v. Hamilton, 1 O.L.R. 
477. See rules 264 and 265 as to costs in such a case, Attorney 
(ieneral v. Richard. 4 M.R. 336, and notes to rules 265, 266 
and 034.

For proceedings commenced by originating notice, see 
rules 028 et seq.

As to class suits, see rule 211, and ns to parties generally, 
rules 105 et seq.

For the place of issuing, see rule 173» and result of bring­
ing in wrong district, rule 174.

For the manner of issuing, rule 176. Place of trial, rule 564.

RULE 173. Actions—Commencement of Actions—Where
Action to be Commenced.

This rule was added by 0 Ed. VII., c.l4,s.l (part). There is 
no similar rule in Ontario. There the writ may issue from any 
County, hut the trial of land actions must be in the County 
where the land is situated. Rules 121 (1005) and (520) 245. 
The effect of this rule is not to limit the scope of rule 172 but 
to make certain actions local ones, First National Bank v. Curry, 
16 W.L.R. 103.

See notes to rule 172.

RULE 174. —Actions—Commencement of Actions—Actions 
Brovgiit in Wrong District.

Added by 0 Ed. VII. e. 14. s. 1. to amplify rule 173.

RULE 175 -Actions—Commencement of Actions—Form for 
( M'tside Service.

1002 Rule 175 ; 1905 Ontario Rule 127. 128; 1913 Ontario 
Rule 7.

The Ontario Rules require different forms of writ for ser­
vice. (1 within Ontario. (2) without Ontario, and (3) they 
require a notice of writ to be served without Ontario if outside
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the British Dominions, and the defendant not a British sub­
ject.

RULE 176. Actions—Com men ce.ment of Actions—Issue of 
Statement of Claim—Time fok Service.

1902 Rule 176; 1005 Ontario Rules 12:1.125; 1913 Ontario

See rule 833, and 1005 Ontario Rule 132, 1913 Ontario Rule
Ù.

For the rules governing service, see rule 267.
The application, unless there are “extraordinary circum­

stances,” should he made within the six months, Watson v. 
Bowser, 10 W.L.R. 92.

This rule is discussed in Selliek v. Selkirk, 22 M.R. 
323. See Clarke v. Brad laugh, 8 (j.B.D. 03: Archibald v. 
St rat by, 18 S.C. R. 110.

RULE 177. —Actions—Commencement of Actions—Entry 
of.

1902 Rule 177; 1905 Ontario Rule 120: 1913 Ontario
Revision drops this rule.

RULE 178.—Actions—Subsequent Proceedings, Where to be 
Taken—Office in Which Proceedings to be Carried on. 
1902 Rule 200; 1905 Ontario Rule 15: 1913 Ontario

Rule 762. See notes to rule 12. ..........

RULE 179 —Actions—Subsequent Proceedings, Where to be 
Taken—Proceedings on Issues.
1902 Rule 207; 1905 Ontario Rule 377 ; 1913 Ontario

Rule 125. See rule 344 and notes.

RULE 180.—Actions—Disclosure by Solicitors and Plain­
tiffs—Declaration by Plaintiff’s Solicitors—Disclo­
sure of Residence, etc., of Plaintiffs—Stay of Proceed-

1902 Rule 178; 1905 Ontario Rule 143; 1913 Ontario
Rule 13.

See rules 300 and 301 as to form of statements of claim.
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The name ami address of the plaintiff's solicitor must be 
endorsed on the slat ment of claim, rule 301.

I ndei the new Ontario Rule non-compliance is no longer 
contempt, but the solicitor may be directed to pay the costs 
of the action.

The Ontario Rule covers any notice, etc., by which a cause 
or matter is commenced, and it was held in Bole v. Rose. 10 
M.K. 633, that in a notice of motion by a person not a party 
to *nit and taking his lirst proceedings in il, his residence should 
be stated.

Disclosure of residence of plaintiff. This is required by 
rule 300 (a). Particulars of residence of husband of a mar­
ried woman plaintiff ordered, McLellan v. Mun, of Assinihoia.o 
M R. 200. See also Laffertey v. Spain,7 M.R.32. A defendant may 
move to stay an action brought by a solicitor without the plain­
tiff's authority, Ross v. Webb, 22 M R. 257. 21 W.L.R. 254. 
The plaintiff should be served personally, ibid.

Stay of proceedings. The proper practice seems lo be a 
motion before the Referee in chambers, although in Ross v. 
Webb it was made to a judge in chambers upon notice, although 
the new Ontario Rule provides for an ex parte application. As 
to the time within which the party complaining must make 
such application ; see notes to rule 326.

See also rule 181 as to disclosure by partners.

RULE 181. Actions—Disci/is vri: by Solicitors and Plain­
tiffs—D kola ration, Etc., as to Names, Etc., of Partners
—Stay of Proceedings—Effect of Disguising Names.
191 r2 Rule 179; 1905 Ontario Rule 144. 1913 Ontario

Rule 14.
See the Partnership Act, R.S.M. 1913, cap. 151, secs. 48 

and 57. requiring trading, manufacturing and mining partner­
ships to lie registered. Not including real estate firms. Lambert 
v. Mnuns. 1 W.W.R. 718. The new Ontario Rule drops clause 
3. See rule 213.

Semble, the demand may be made before pleading.
See notes to rules 698 and 699.
As to execution, see rule 698. Clause 3 seems to bring all 

partners disclosed within rule 698, reading the two rules 
together, but if it does not* see rule 699. providing for execution 
against a person claimed to he a partner. If the disclosure is 
verified by affidavit (although it would not seem to be neees-
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wiry the deponent may not he cross-examined on it. Abraham 
& Co. v. Dunlop ( 1005 ) 1 k.lt. 46, but see rule 48*.

RULE 182—Actions Defence. Etc. General Rvijes—Time 
Within Which Defendant Served in Manitoba to File 
Defence.
1002 Unie 204: 100.) Ontario Rule 168 (1 ' : Id Vi Ontario 

Rule 45.
The day of service is not included in such 16 days, rule 3s6. 
Where filed in vacation, see rule 184. See rule 185.
As to defence by a person not a party, see rule 1ST.
I nder the Ontario practice an appearance must he enter­

ed to a writ. The plaintiff then follows his writ with a state­
ment of claim and the defendant then files his statement of

RULE 183. Action- Defence. Etc -Oenekal Rvi.es Time 
Within Which Defendant Served Oct of Manitoba to 
File Defence.
15)02 Rule 205; 1005 Ontario Rule 164; 1013 Ontario

Rule 27.
In Ontario the time for appearance is limited by the order 

which must be obtained before a writ can lie served outside 
the jurisdiction, and see rules 200 and 201 for cases in which 
an order is or is not required under the Manitoba Rules.

See rule 323 as to delivery of a statement of defence, and 
rule 302 as to requisites. See notes to rule 1 Si.

The day of service is not included in the computation. 
Rule 386.

RULE 184 Actions Defi nce. Etc. General Rules— 
Amendin'!! Statement of Defence Filed in Vacation— 
Reply Thereto.
Added by 7-8 Ed. VII, e. 12. s. 15. No Ontario counter­

part.
For the vacations, see rule 35)7.
Rule 625 provides for motions for leave to si mi judgment 

in cases of claims specially endorsed under rule 300 (d >.

RULE 185 Actions- Defence. Etc. General Rvlf>—De­
fence May be Fjled at Any Time Before Judgment.
I!'02 Rule 208; 1005 Ontario Rule 175 part: 1013 On­

tario Rule 40.
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RULE 186 Action- Defence. Etc.—Solicitor Nut Filing
DEFENCE Pt'RSl'ANT Tu l NDERTAKINe; LlABI.K To ATTACH- 
M ENT.
l'.arj Knit* 200; 1!tu5 Ontario Rule 174. 1013 Ontario

Revision * rule.
See rule 2l>7 dispensing with service where such an under­

taking is given.
As to attachment, see rule 701. and Cotter v. Oshorne 17 

MR. 104.

RULE 187 -Actions—Defence, Etc.—Recovery of Land- 
Defence of Land—Defence Without Leave by Person 
not Named as Defendant.

1002 Rule 210; 1005 Ontario Rule 180; 101:5 Ontario
Rule 5:1.

Kor the effect of such a defence, see rule 1*0.
A tenant served with, or having notice of a statement of 

elaim is to give notice to his landlord. R.S..M. 101:1. cap. 100,

Joinder—rule 240.
See notes to rules 302 and 341.
This rule applies where the tenant is named as defend­

ant : for eases in which he is not so named* see rule 188. See 
to limiting defence.rule 103,and default judgment .rule <>13 :

• initions for judgment, rule (i33; confession of. rule <>17.

RULE 188. Actions- Defence. Etc.— Recovery of Land— 
Defence by Leave by Person not Named as Defendant. 
1002 Rule 211: 1005 Ontario Rule 181 ;• 1013 Ontario

Revision, drops this rule.
This rule would appear to be necessary where the tenant 

not named as defendant, in which ease a motion is necessary 
!leave to defend. This rule seems also to apply where the 
'hue for defending has expired. See rule 1 << for tin* effect of 
this defence.

See as to limiting defence, rule 103.

RULE 189. Action.- -Defence. Etc. Recovery of Land—
1 IE FENCE BN LANDLORD.
1002 Rule 212; *1005 Ontario Rul • 1*1 ; 1013 Ontario

4797
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Revision «Imps this rule. This rule applies to eases under 
rules 187 and 188.

RULE 190. Actions—Defence, Etc.—Recovery of Land—
I‘arty so Defendin'» A her wards to he Named as Party
I )KFENDANT.

1902 Rule 21d; 1905 Ontario Rule 182; 191:$ Ontario Rule
54. part.

The Ontario Rules require notice of the appearance en­
tered under I lie foregoing rules. By rule :$2:$. the defence must 
he delivered, and, therefore, a party not mine as defendant 
must serve his statment, of defence upon all parties. See rule 
323 requiring delivery “between the parties.”

RULE 191. Actions—Defence, Etc.- Recovery of Land— 
Where Action Brovght by Several Persons as Joint 
Tenants, Etc.

1902 Rule 214 ; no Ontario counterpart.

RULE 192. Actions—Defence, Etc.—Recovery of Land— 
Proceedings on Trial in Si ii Case.
1902 Rule 215; no Onto » counterpart.

RULE 193 Actions—1>> e. Etc.—Limiting Defence—
Limited Defence r nd Cases.

1902 Rule 21b; 1905 Ontario Rule 184; 1913 Ontario
Rule 55. See-rules 187 and 188, also rule 302.

Default judgment in such actions, rule 013 and notes.

RULE 194—Actions Defence, Etc. Limiting Defence— 
Limited Defence in Other Cases.

1902 Rule 217; 1905 Ontario Rule 17t>; 1913 Ontario
Rule 50.

The Ontario Rule adds a clause providing for a reference 
on 4 clear days notice to ascertain the amount due. There .is 
no Manitoba counterpart. The Ontario Rule expressly excepts 
actions upon a mortgage or for the recovery of land.

See rule (lib (2) mid notes.
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RULE 195. — Actions — Parties — Generally — Joinder ok
Plaintiffs.
1902 Rule 21S ; 1905 Ontario Rule 185; 1913 Ontario

Rule Ml.
As to joinder of causes of action, see rules 239 et seq.
As to third party procedure, rule 223, and parties in Mas­

ter's office, rule 40 and notes.
In an action to set a chattel mortgage as fraudu­

lent, the grantor must be joined. Kuntz Brewery v. ««rant, 
3 O W N. 237.

Tenants may be added as co-plaintiffs with the owner in 
an action for an injunction to restrain a nuisance, McKenzie 
v Kayler. 1 W.L.R. 290. following Broder v. Saillard, 2Ch 
I) 692.

Creditors are not necessary parties to an action to en­
force an agreement to pay creditors. Gillies v. Commericial 
Bank of Manitoba, 9 M.R. 165.

The assignor of certain scrip is properly joined as co- 
plaintiff with the assigneee in an action of replevin of the 
scrip. Wright v. Battlev, 24 C.L.T., Occ. N. 278 ; Carter v. 
Long, 26 R.C.R. 430 followed.

Multifariuusness, Dougan v. Mitchell, 9 M.R. 477.
See rules 220 (2), (4). as to consent of added parties be­

ing required.
As to adding, striking out and substituting parties, sec 

rule 220. Sec rule 211 as to a representative party where the 
parties are numerous. A corporator who uses the name of a 
eoi ion as a plaintiff need not have the previous sanction 
"f the company for so using it. Colonial Assurance Co. v. 
smith, 4 W.W.R. 295.

As to the proper parties, Swanson v. McArthur. 4 W.W.R. 
2 : » 1. See generally Lamb v. North* 22 M.R. 360.

A judgment creditor, like any other subsequent incum­
brancer. has the right to bring an action to sell the equity of 
redemption held by his judgment debtor without making the 
Mortgagee a party, and where a prior mortgagee holds by 
i title absolute in form he may be made a party defendant with­

out an offer to redeem. Wallace v. Smart, 22 M.R. 68.
If a covenant be made to twro jointly, either is entitled to 

'ii' in the name of both upon indemnifying the other. Conley

5

4
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\ Wcllhand. 3 M.R. 207. Set* also generally : Evans v. Jeffrey, 
I O.L.R. 021, as to joinder of separate tort feasors.
EXTRA-1 *K* >V| NCI AI■ CORPORATIONS.

May sue. all hough not registered as required hy K.S.M. 
101.t. cap. : If», s. 108. the words of seetion 12") being “maintain 
an aelion." provided they subsequently become registered and 
may then continue and succeed in the action. Slater Shoe 
( o. v. Burdette (Alla.). 26 W.E.R. 100; Blais v. Bankers 
Trust Corporation (Alta). 25 W.h.K. 053; Smith v- Western 
Canada (Alla.1. 17 W.L.R. 531.

No tille at time of issuing statement of claim.
Creed v. ( reed (1013). 1 I K. 4s

RULE 196. Actions Parties- GknErai.i/v—Joinder of De-
FKNDANTS.

1002 Rule 210; 1005 Ontario Rule Hi; 1013 Ontario
Rule 1)7 part.

Individual members of a company who have conspired to 
induce the company to break a contract may he .ftlined as de­
fendants with the company in an action for damages for the 
breach of contract, (las Power Age v. Central (Inrage Co.. 10 W. 
L.R. 103. 442, 1 W.W.R. 1 111 distinguishing Snmrthwaite v. llan- 
nay. 1S04, AC. 404. and Saddler v. G.W.R., 1806 A.C. 450. Sec 
also Conipauia v. Moulder (1010), 2 K.B. 354.

A plaint ill* may under this rule proceed in the same act ion 
against the defendant for a breach of contract and against 
other defendants for maliciously and wrongfully procuring 
and inducing I he breach, there being such a unity in the matters 
complained of as entitles the plaintiff to join all the defendants.

(las Power Age v. Central Garage Co.. 21 M.R. 406; dis. 
Snmrthwaite v. 1.1 an nay (1804). A.C. 404 : and Saddler v. ( I. 
W.R. Co. (18061, A.C. 450; as decided under English Order 
X\ I. i ule 1. before it was amended to make il the same as 105.

Paragraphs charging slander jointly against members of a 
partnership and corporation will be ordered struck out as em­
barrassing—formerly it would have been a misjoinder,Messervey 
v. Simpson, 1 W.W.R. 010. See Frankcnberg v. Great Horse­
less. etc.. Co. (10(H)*. 1 (J.B. 504.

In an action to set aside a fraudulent conveyance or pref­
erence. the grantor should not he joined unless there is a declar" 
ation that the grantee holds as trustee for him. Gunn v. Yine- 
grntsky. 17 W.l K. 54. and the grantor’s name was struck out
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after lu- delivered a defence, on his own application in Bank 
of Hamilton v. Winters, 1t> W.L.R. 218.

Unie 239 as to .joinder of causes of action ; and rule 329 as 
to pleading them.

See rule 203 as to joinder of defendant in cases of doubt.
See Vide 211 as to appointing a representative party where 

the parties are numerous.
This rule and 197 and 239 authorize the severance and dis­

tribution of the damages according to the respective liabilities 
of the defendant, Stewart v. Teskee, 15 W.L.R. (i04. 20 Al.lt. 
1 *»7.

A statement that two defendants in collusion with the 
ethers defamed the plaintiff is insufficient to set up a conspiracy 
i" defame, Alexander v. Simpson. 1 W.W.R. 932.

An owner of land may bring an action to recovet posses­
sion. although he has previously given a lease of it to a third 
party, I'enner v. Winkler, 15 M.K. 528.

A person should not be made a defendant for discovery 
"illy unless he was an agent, and even in such eases quaere. 
Bank of Hamilton v. Winters, 1(1 W.L.R. 218.

This rule (196) does not permit a plaintiff to proceed in 
ne action against two separate insurance companies upon sep- 

• rate policies, although they cover the same goods destroyed 
by the same tire, Levi v. Phoenix, 17 M R. til, ti W.L.R 17.

A plaint ill’ who had commenced such an action was re- 
!*i»*ed to elect within 5 days which company she would proceed 

1 - ni nst in the action and to discontinue as against the other. 
Levi v. Phoenix. 17 AI.R. til.

Mi t.TiFARioi snkss. First National Bank v. Avitt, 2(i W. 
' U. 37. 425. 5 W.W.R. 663, 842. Now got rid of under rule 
197 and not by demurrer.

RULE 197. —Actions—Parties—Generally -Case or Défen­
dant not Interested in All the Relief Prayed.
1902 Rule 220; 1905 Ontario Rule 187; 1913 Ontario 

Iîtile ti8.
See the notes to the preceding rules and Holmested & Lang- 

ten. p. 330. See rule 203 as to joinder in ease of doubt. The 
Ontario revision of 1913 drops the following five rules, it ap­
parently being considered that the foregoing rules cover all 
such cases.

MVLTiFARioi'yNEss. Formerly attacked by demurrer, now
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got rid of l>\ 1 his rule. First National Hank v. Avitt, 26 W.L. 
R. 37-425, 5 W.VV.Ii. (>ti3, reviewing Ward v. Short. 1 M U 
32*: llatlirld v. Nugent, «. M.R. 547; Martel v. Mitchell. Ill 
M.U. 21 Ml. 3 W.L.R. 144; Andrews v. Forsyth, 7 O.L.R. 1**; 
Maw v. Massey Harris. 14 M.R. 252; Alexander v. Simpson, 22 
M.U. 424. and other cases, and distinguishing I.ee v. ilallagher, 
35 M.U. (177. and (las Power Age v. Central (larage. 21 M.U. 
49(i.

RULE 198. — Actions—Partiek—Generally—Joinder of All 
Parties Liable on One Contract.

1902 Rule 221; 1905 Ontario Rule 1SS.
See notes to rule 197, and see rule 203.

RULE 199 Actions— Parties (Ienerally — Joinder of 
Mortgagor and Surety.
1902 Rule 222; 1905 Ontario Rule 189.
See notes to rule 197.

RULE 200. Actions Parties — (Ienerally Prior Mort­
gagee Not to be Joined Exclut Under Special Circum­
stances.

1902 Rule 223. There is no such Ontario Rule now. this 
practice being considered to he too well settled.

See notes to rule 197.

RULE 201. — Actions—Parties—Generally—Direction that 
Parties Interested in Equity of Redemption be Added in 
Master’s Office.

1902 Rule 224; 1905 Ontario Rule 190 (1) ; 1913 On­
tario Rule 490.

See notes to rule 397.
As to adding parties in the Master’s office see rule 40 

and notes applying only to mesne encumbrancers and execu­
tion creditors. This rule does not apply to such parties but 
lo persons interested in the ultimate equity of redemption, i.e. 
the mortgagor or any one in his shoes (Ilolmested 333), who 
as a general rule should he made original defendants, ibid, 
rules 40-218 and this rule 201 are the exceptions to the general 
rule that after judgment at the trial parties cannot be added.
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RULE 202. Actions—Parties—( i en era i.i.v—< Ifficers of Cob- 
ci (Ration's Not to bk M ade Parties for Discovery Only. 
1902 Rule 22Ô; 190.1 Ontario Rule 191.
See notes to rule 197.
As to discovery by corporations, see rules 398, 42S. 
Formerly a distinction was sought to be drawn between 

“officer" and “servant." but it failed.

RULE 203. Actions—-Parties—(.knerai.i.y—Joinder of Sev 
erai. Defendants in Case of Doubt.
1902 Rule 22b; 1901 Ontario Rule 192; 1913 Ontario

Rule (67) part.
See notes to rule 196.
This rule does not permit the recovery of judgment 

against two or more parties separately liable, llolmested à 
l.angton, pp. 336, 337.

RULE 204. -Actions—Parties—Ceneaalm — Trustees, Exe­
cutors and Administrators as Parties.
1902 Rule 227 ; 1901 Ontario Rule 193; 1913 Ontario

Rule 74.
See Cass v. McCutcheon. 11 M.R. 667.669. I \V.|,.R. 431. 

St-e also Allan v. Manitoba v. X.W. Ry.. 12 M.R. 17. 
llolmested & l.angton, p. 337, et seij.
The new Ontario Rule 74 (2). permits such rep resent a- 

I ion in an action to enforce a security by foreclosure or other­
wise following English Rule 130. (Quaere, whether the Mani- 
1'iba Rule permits this ?

The personal representatives of a deceased settlor are 
necessary parties to an action by his widow to set aside a deed 

settlement executed by a settlor and his wife conveying 
property to trustees, Fonseca v. Jones. 21 M.R. 168.

In an action against G. the heir of R, an intestate, who in 
• I lifetime was entitled to a distributive share of the estate 

"f Y‘ deceased, which estate had not been administered by %'s" 
Iministatrix. to have G’s interest in the lands sold under a 

" gistered judgment, it appearing that letters of administration 
H’s estate had not been taken out. Held, that an adminis- 

frator of the estate of R was a necessary party to any proceed­
ings affecting her estate or the defendant’s interest in it.

Re Shepherd (1889), 43 Chy I). 131. followed. McDougall 
Gagnon, 16 M.R. 232.
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RULE 205. —Actions—-Partiek—Generally—Appointing Rep-
KKSKNTATIVK OP DECEASED PERSON.

1902 Rule 22*; 1905 Ontario Rule 194; 1913 Ontario 
Rule 90. ,

Rules 212, 215, 219, and 220 further elaborate the pro­
visions to allow actions to he carried on without the joinder 
of persons who would ordinarily require to be added parties.

See llolincsted & Langton, p. 341.
The Ontario Rule has not the words in brackets, but is 

otherwise similar.
"\ person cannot he appointed under this rule without his 

consent. Prince of Wales Co. v. Palmer, 25 Reav. 605.
See the notes to rule 206 and following.

RULE 206 Actions Parties generally- Appointing Ad­
ministrator to Represent Estate Interested in Action— 
Where probate of the will of a deceased person, or letters 

of administration to his estate, have not been granted by a 
Surrogate Court, (or the executor or administrator is dead or 
incapable of representing the estate . and the representation 
of such estate is required in any action or proceeding in the 
court, the court max appoint one of the ollieial administrators 
to represent the estate, and the said official administrator shall 
thereupon have 1 lie rights, authority and responsibility of an 
administrator or administrator iundnih Wr (as the case may 
be appointed by the Surrogate Court.

(2 - Where an administrator is appointed under this rule, 
the same fees shall be payable as would hr payable to the 
Crown, or to the judge of the Surrogate Court, under any Act 
then in- force, upon the grant of administration of an estate 
of the same value made by the Surrogate Court.

(3) Where administration is granted by the court under 
this rule, the registrar shall forthwith transmit by mail to 
the surrogate clerk a certified copy of the grant; and in ease 
the grant is with will annexed, lie shall, at the same time, also 
transmit to the said clerk a certified copy of the will ; and the 
surrogate clerk shall make similar entries in respect of the doc­
uments so transmitted as he makes in respect of particulars 
furnished to him under “The Surrogate Court Act.” R.S.M. 
c. 40. r. 229.

1902 Rule 229; 1905 Ontario Rule 195. The 1913 revi-
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sion omits this rule. See notes to rule 205. The following 
seem to he the essential differences between this rule and 205:

1. Rule 205 only applies where the deceased was interest­
ed in his lifetime in the matter in question and not where the 
administration of the estate of the deceased is the subject of 
the action. Ilolmested, p. 341. Rule 206 would seem to apply 
in either case.

2. Rule 205 only applies to cases where there is no personal 
representative. Rule 206 to where probate or administration 
lias not been granted.

3. Rule 205 provides for a representation with the powers 
of a general administrator, rule 206 semble gives only the powers 
• •I' an administrator ad litem.

In Manitoba the official administrator is appointed under 
the Surrogate Court Act. R.S.M. 1913, cap. 47. s. 75. by the 
Lieut.-(fovernor, in Council for each judicial or surrogate dis­
trict of the Province. There is no such officer in Ontario. A 
person cannot be appointed under this rule without his con­
sent, Prince of Wales Co. v. Palmer. 25 Beav. 605. The On­
tario Rule had not the words in brackets and it provided for 
Hie appointment of an administrator ad litem.

RULE 207.—Actions—Parties—Generally—Parties to Ao- 
vovnt Against Executor I)k Son Tort —Appointment of 
Receiver.

Where no order for general administration is asked or re­
quired. or where it is shown that an executor dr son tort has 
Liken possession of the bulk of the personal assets belonging 
to the estate of a deceased person, such executor dr son tort 
may. on the application of any one interested in the estate of 
the deceased, and without the appointment of any other per­
sonal representative of the estate, be required to account for 
any assets of the estate which have come to his hands ; and 
where a proper ease is made for the appointment by the court 
of a receiver of the estate of a deceased person who has no
legally appointed I personal representative, the estate may he 

administered under the direction of the court, without the ap­
pointment of any person other than the receiver to represent 
the estate. R.S.M. c. 40, r. 230.

1902 Rule 230; 1905 Ontario Rule 196: 1913 revision
drops this rule.
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Thv Ontario link 1% luul not the word* in hr,.vkets See 
Motion 21» (o) of tin- Act under which receivers arc appointed 
ami notes thereto.

RULE 208 Actions I’aktiks (,i:ni.k\u.v I'artii > to Ao-
MINISTRATK>N I *Kl U'KKDI NOS.
In any cause or matter for the ailministration ol the es­

tate of a deceased person, no party other than the executor or 
administrator shall, unless by leave, he entitled to appear 
either in court or in chambers or in a master's office, on the 
claim of any person (not a party to the cause) against the es­
tate of the deceased in respect of any debt or liability. The 
court, judge or master, as the case may be, may-direct any 
other party to the cause to appear, either in addition to or in 
the place of the executor or administrator, upon such terms as 
to costs or otherwise as he shall think fit. R.S.M. c. 4U. r. 231.

1002 Rule 251; 1005 Ontario Rule 204: 101:t Ontario 
Rule 88.

The logical position for this rule would seem to In- as in 
Ontario after rule 218.

A mere order for leave to appear does not carry costs of 
appearing. These must he specifically given. Day v. Beattie,
21 Thy Uiv. 880.

The Ontario Rule has not the words in brackets. The gen­
eral rule is that only the executor or administrator should ap­
pear to oppose a contested claim on an administration action. 
Smith v. Watts, 52 L.J. (Miy. 200.

RULE 209 Actions Rartikh (.knkicm.i.v Infants as Bar

TIES.

1002 Rule 281; 1005 Ontario Rule 107; 1018 Ontario
Rule 01.

For the rules governing service upon infants, see rules 
278. 270.

For the consent of a person to lie added or substituted as 
a next friend, see rule 220 (3)- it must he in writing and filed, 
ibid. (Quaere whether this rule applies to the case of a person 
made an original plaintiff as next friend of an infant. See 
1005 Ontario Rule 108 requiring a written authority to the 
solicitor to he filed before his name is used. There is no Mani­
toba counterpart, hut Manitoba Rule 220 (31 has an Ontario 
counterpart in rule 134.
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An amendment at trial was allowed adding a next friend, 
Imrie v. Toronto Ry., 5 O.W.N. 829. For effect of naming no 
next friend, see Flight v. Boland, 4 Russ. 298.

See Becher v. McDonald, 5 M R. 22:1, where an infant 
plaintiff in the county court tiling judgment in the Queen's 
Bench was not allowed to examine the defendant as a judg­
ment debtor without a guardian or next friend.

An infant claimant in an interpleader must have a next 
friend. Grant v. McKay, 10 M.R 242, an application for a stay 
pending the appointment of a next friend not refused on the 
ground of delay because only made after the infant plaintiff’s 
unsuccessful appeal to the Full Court from the interpleader 
order in the above case, ibid.

Costs. An infant cannot sue in forma pauperis by next 
friend unless it is shown that he cannot procure as next friend 
a person who is willing to assume responsibility for costs and 
unless the proposed next friend is a pauper. Re Sturgeon, 20 
M.R. 284, 16 W.L.R. 415.

The court will not appoint the official guardian of infants 
to bring an action as next friend of a pauper infant without 
his consent to assume the ordinary responsibility attaching to 
that position, ibid.

See Carscadcn v. IMiilion. 9 M.R. 125. as to property 
qualification of a next friend ; and re Sturgeon supra.

See llolmested & Langtou, pp. 247 et seq.

RULE 210. Actions Parties—Gkmkai.i.v Married Women
as Parties.

1902 Rule 222 ; 1905 Ontario Rule 199. The 1912 re­
vision omits this rule. The Ontario Rule 199 allowed a mar­
ried woman to sue for alimony and in cases provided for by 
the Married Women's Property Act. otherwise requiring her 
to sue by a next friend.

See llolmested & Langtou. pp. 250 et seq.
For the former practice in Manitoba see Ontario Bank v. 

Smith, 6 M.R. 600; Carscaden v. Philion, 9 M.R. 125. In 
the former ease a next friend was held necessary upon the ap- 
1 ion for a commission by a married woman defendant, the 
latter merely laid down rules as to the property qualification 
of a next friend. Quaere whether under this rule these cases 
ore applicable?

See rule 220 (2) and notes to rule 209.

2
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See generally MeLellan v. Mini, of Assiniboia. 5 M R. 209, 
whore particulars of the residence, etc., of the hushaiul of a 
married woman plaintiff were ordered.

RULE 211 -Actions—Parties—generally Representative

Party Where Parties Numerous.
1002 Rule 233; 1905 Ontario Rule 200; 1913 Ontario

Rule 75.
See notes to rules 195 and 196.
The court must authorize a defendant to represent a class— 

that is, by order.
To “the Creditors" Kill to set aside a conveyance to a 

trustee for other creditors the erstuis <pii trustent are not nec­
essarily parties defendant, Leacock v. Chambers. 3 M.R. 645.

Assignments Act. As to necessary parties to an action 
on behalf of creditors or by one creditor, see Gunn v. Vine- 
gratsky. 20 M.R. dll; Empire Sash & Door v. Marauda, 21 
M R. 605.

See Cotter v. Osborne, 10 W.L.R. 354. as to effect of this
rule.

RULE 212. Actions—Parties—( ;-eneranjY—Afpointm knt of 
Representatives of Heirs-at-Law. Next of Kin or A
( "liASS.
1902 Rule 234; 1905 Ontario Rule 201 ; 191:$ Ontario

Rule 76.
The Ontario Rule applies also to the right of an unborn 

person. I ndcr this rule as under the Knghsh Rule there is no 
power in the court to order representation of unborn children.

RULE 213. Actions Parties- Generally Partners May 
Sue or Defend in Firm Name.
1902 Rule 235; 1905 Ontario Rule 222 ; 1913 Ontario

Rule 100.
The Ontario Rule in terms applies to persons whether 

Kritish subjects or not. or whether residing within or without 
Ontario and (carrying on business within Ontario). The part 
without the brackets seems merely to declare the law and prac­
tice; llolmested 412; and the Manitoba Rule should be read as if 
it bad the same clause mutatis mutandis. The clause in brack­
ets should also, it would seem, be in the Manitoba Rule, as the
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court can only give effect to the rule as if it were, unless act­
ing withir the line of caws set out in Foote Private Internation­
al Law at pp. 180 et seq.

Disclosure of tin* names of plaintiffs-partners suing in 
the name of the firm. Rule 181 and notes.

I’nder this rule 213 the court may order such disclosure 
of the names of either plaintiff or defendant partners.

Service. In case of a dissolved partnership this rule pro­
vides for service.

In other cases see rules 283 and 284.
As to execution against partners, rule 688 and notes.

RULE.214. -Actions—Parties—Generally—Persons Trading 
in Firm Name May be Sited.
1D02 Rule 236; 1905 Ontario Rule 231 part ; 1913 Ontario 

Rule 10h part.
May such a person sue in his firm name? Apparently not. 

I loi meated & Langton, p. 427.
See rule 282 as to a lunatic defendant.
See the notes to rule 213. This rule apparently does not 

apply to a person not a British subject residing out of the 
jurisdiction hut carrying on business within the jurisdiction, 
llolmested, 427.

RULE 215.—Actions—Parties—Generally—Court May Pro­
ceed Though Some of the Parties Interested Are Not 
Before it.
1902 Rule 237; 1905 Ontario Rule 202. The 1913 revision 

drops this rule. The Ontario Rule (202) used the word “in­
strument” instead of the words “settlement, will or other in­
strument.”

RULE 216 Actions—Parties Generally Cases Where

One of A Class May Sue Without Joining Others.

1902 Rule 238; 1905 Ontario Rule 203; 1913 Ontario
Rules 79 to 86. both inclusive.

The Ontario Rule reads “an objection for want of parties 
shall not lie in any of the following (i.e. above) cases” and is 
not confined to a defendant.

Assignments of choses in action—see the Act. section 26
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RULE 217 Actions--Parties- Generally In AhumCask. 
Cor ht May Rec^i ike Persons to he Joined.
1902 Rule 239; l!l05 Ontario Rule 203 (2) ; 1913 Ontario 

Rule 86.
The above cast's. Those in rule 216.
The new Ontario Rule contains a provision for placing tne 

plaintilT on the record on the same footing, etc., as in rule ‘.’17. 
“Plaintiff" is apparently a misprint for “defendant.”

RULE 218. Actions—Parties Generally Persons Neces­
sary Parties, Except for Ri i.e 216, to be Served with 
Copy of Ji im;ment.

1902 Rule 240; 1905 Ontario Rule 203 (3) ; 1913 Ontarie 
Rule 87.

See notes to rule 201 and 208. The Ontario Rules require 
fifiiee copies of the judgment. These are now abolished in Man 
itoba Rule 37Ü. As to service, see rule 292.

Rule 208 should logically follow here.
The motion to vary is subject to rules 391. 442 ami 452.

RULE 219. Actions—Parties—Generally Upon Objection 
at Hearing for Want of Parties. Jvdumbnt May bk 
Given Saving Rights of Absentees.

1902 Rule 241; 1905 Ontario Rule 205; 1913 Ontario
Rule 89.

The Ontario Rule provides for saving the rights of “all 
persons not parties.”

RULE 220. Actions—Parties—Generally Misjoinder Add­
ing, Striking Opt and Svbstitvting Parties.

1902 Rule 242; 1905 Ontario Rule 206; 1913 Ontario
Rule 134 part.

As to adding parties in tin- Master's office, see rule 40 and 
iicggo v. Thiheaudeau, 7 M.R. 38.

See notes to rules 201, 208 and 218.
As to adding parties on transmission of interest pendente 

lite. see rule 542.
Consent in Writing. The consent required by ss. (3) 

must he signed hv the party to be added himself. Watt v. Popple 
1(i M.R. 348. 4 W.L.R. 519. No agent, no matter what his au­
thority, can consent, ibid.
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No stifli consent is required for the addition in a proper 
case of a person as a party defendant, ibid.

The Ontario Rule 99 (Ills of 1905 » also requires the au- 
ihorilv to the solicitor to he tiled. See rule 209 and note.

.1/ oini stage of Hu proceedings.
Amendment adding parties allowed after action set down 

fur trial. Shiels v. Adamson, 14 M.lx. 703.
Amendments refused. Merchants Rank v. Good, ti M.R, *>43.
Next friethl. Se<* notes to rule 209.

A o action shall be ele fcalcel.

As to power of court where joinder refused,Lamb v. Lasby, 
W.W.R. 1139, and cases there noted,where it was held that the 

court might dispose of the matter as far as flic rights of those 
before it were affected, Krooni v. Toronto. 3 O.W.N. 1 liHti.

Aim nelme nl on praecipe.
An amendment under rule 348 (327 1 adding defendants 

was upheld in First National Rank v. Avitt. 5 W.W.R. 663, 
hut the action was held multifarious as amended and the plain­
tiff put to his election. See Holmcsted & Langton, p. 512, and 
holes to rule 300, Former Ontario Practice (sub. tit Chancery 
Practice), and to Manitoba Rule 348, seel vide rule 221 requir­
ing application on motion.

Service on added defendant.
Governed by rule 222. A defence is to lie tiled within 16 

«lays, rule 182, or as the case may be (rules 183, 184, 185),
unless otherwise ordered under this rule.

A defendant can In* added against the wish of the plain­
tiff only in a very plain case, Imperial Paper Mills v. MacDon­
ald. 7 O.W.R. 472; National Trust v. Trusts & Guarantee, 3 (). 
W.N. 104.

PULE 221. Actions Parties Gknkkam.y- How and When 
Ai’i’i.n ation May be Made.

1902 Rule 243; 1905 Ontario Rule 200. sec. 5; 1913 On­
tario Rule 134 part.

Persons partly joined under rule 195 are properly added 
under rule 221. I.iddiard v Toronto Ky.. 5 O.L.R. 371
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RULE 222. — Actions - Parties Uknerally Amending 
Statement of Claim Where Defendant Added or SUB­
STITUTED.

1H02 Kill.- 244; 1!Hl."> Ontario Rule 207 ami 20>. 1013
Ontario Knit* 135.

Tin* Ontario Kul.-s art* similar in effect. Delivery of the 
amended statement of claim.

See for time, for amending and delivering, rules 353 and 
85(i, as to manner of amending, rule 354: time for filing, see 
rule 220 (notes).

RULE 223 Actions I‘arties Third Party 1‘r.m edi re­
order for Determination of tji EsmiN of Contribution 
or Indemnity Detween Parties and Others.
Where (a i a defendant is, or claims to he, entitled to con 

trihut ion or indemnity, or any other remedy or relief, over 
against any other person, not a party to the action, or where 
(b it appears to the court or a .judge that a question in the 
action should he determined, not only as between the plaintiff 
and defendant (or defendants i. hut as between (the defendants 
or between ) the plaintiff (or i defendant (or defendants) and 
any other person, or between any (d) of them, the court or a 
judge may. on notice being given to such (e) (other) person, 
and all parties to the action. such order as may he proper 
for having the question so determined. ID Ed. 7. e. 17. s 2 
(245i.

11)02 liule 245; 11105 Ontario Rule 200-215; 1013 On­
tario Rule 105. 170.

This rule and the following rules, to 232 inclusive, arc 
for III. purpose of carrying out the provisions of section 25 
(f of flu- Act. They appear for the first 1 hue in the re­
vision of 1013 under their proper heading. Third Party Pro­
cedure. These rules were added to by cap. 17 of 10 Ed. VII, 
Iml flu- revision of 1013 has completely altered the form and 
position of I he rules in an attempt to simplify their inlerpre- 
fation. The 1005 Ontario Rules were 200 to 21ii inclusive, now 
105 to 171. These rules are much simpler than the Manitoba 
Rules, although giving plenary relief, and provide for a third 
party notice so called to be issued (formerly by leave of the 
court or a judge obtained ex parte—now dispensed with in 
the same mannn as a writ of summons. The notice calls upon

4
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llit' third party to enter an appearance within t- i, day.- ru. - 
I Mi i after service. Tin* chant's to tin- Manitoba and Ontario 
Rules render a comparison loss confusing than formerly, Imt 
an application to tin* Ontario Rules and casts is still apt to 
obscure the mind of tin* practitioner. See the difficulties set 
out in Daniels v. Dickson (1907 . 17 M.R. 3,1 li W.L.R 115,1.

The former Manitoba Rule 24f> bad not tin* word.- in brack­
ets.

At ( b it had the words ‘4from any other cause.’* At id ) the 
words "or either" and at (e) for the word "other" the words 

last mentioned."

The words “not a party to the action" were added in the 
1913 revision and are taken from the Ontario Rule ( 1(5.1 
Probably the effect is not chunked, as it would seem from the 
side note, which is unchanged, that the framers of the former 
rule intended it to apply to matters arising between parties 
and strangers to the action, but yet arising out of the main 
cause of the action. Of course, strictly, the side notes may not 
he looked at to aid in the interpretation. The new words seem, 
however, only to apply to the first class of cases mentioned be­
low The rule would, it is suggested, read better if the word 
“from" were added after the word “indemnity" in the sec­
ond line.

Rule 223 divides into two parts:

1. The first part deals with claims for contribution or in­
demnity or other reined\ or relief over against the third party, 
mil <i party lo I In aclimi, and is given effect to by rule 224, 
which allows the defendant without leave to serve his not ici* 
mi the third party and tlu* original parties to the action frule 
224 i 2 i I. with statement of claim attached, file a copy of tin* 
iiotiee witii the proper officer (i.e. in the office in which the 
proceedings wore commenced, rule 17*1 and await the result. 
Tlu* third party must file his defence according to rule 22.1 « 
>■••• rules 226 and 227.

2. The second part of this rule 223 deals with eases where 
ii appears to the court or a judge (the words “from any other 
i-.mse" now being struck out of the rule that a ipiestion in 
'' " action should be determined, not only between the plain- 
‘ v and defendant or defendants (which eases arc governed
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In nilr :;<)!>, hui no counterclaim can 1m* s»*I up which ilocs not 
claim relief from a plaintiff) but as between semble,

(a) the defendants.
(hi the plain I iff and the third party.
tel the defendant or defendants and the third party.
(d) or any of them.

I'nder this part an application must he made upon notice 
to all parties and proposed parties to enable such iptestion to 
he determined. The court or judge apparently makes the or­
der referred to in rule 228. and the tiling of a defence is govern­
ed by rule 22il and the effect of not tiling a defence stated, 
while rule 230 provides for the entry of judgment by the or­
iginal defendant against the defaulting third party even 
though the original defendant has allowed judgment to go 
against him by default. Rule 231 provides for entry of judg­
ment hv a judge at or after trial in case of default. The On­
tario Rules have no counterpart for the practice under heading 
2, except as in rule 270 in (daims between co-defendants.

Directions. If a defence is filed by a party added under 
the practice set out in subhead 1. the party giving the notice 
must move for directions under rule 232 q.v.

Delay. A plaintiff must not he delayed, rule 233.
SUBREQlBNT PROCEEDINGS. Rule 233 (2).
The form given in the Act (5) is similar to the Ontario 

form See ITolmested & Langton, forms 478. The Ontario 
rules 107 and 108 provide for appearance and do the same 
work as rules 224. and rules 225 to 231 in so far as the practice 
is the same.

Discovery. See rule 420 permitting discovery, 
and Rates v. Burchell (1884), W.N. 108.

Generally for a resume of the practice, see Daniels v. 
Dickson. 17 M.R. 35. where it was held that in an action by the 
endorsee of a promissory note against the maker the defend­
ant is not entitled to serve a notice on the payee under either 
branch of this rule when the defence relied on is that the 
payee was guilty of fraud in obtaining the note and that the 
plaintiff is not a holder in due course.

CoNTHini'TioN. These rules do not extend to a case in 
which the defendant's claim against the third party is founded 
on tort. Western Canada Flour Mills Co. v. C.P.R.. 2D M.R. 
422 Hi W.L.R. 420.

Ci xtriiu Tio.v As to what is not. lohnston v. Wild. 44
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Chy. I). 1411. Nom? between joint tort-feasors, Mcrryweather 
v Nixon, S Term 186. Hut Palmer v. Wick (1894), A.C. *41S, 
seems to confine to wilful tort. See the statutory exceptions 
in various company Acts making directors liable for false pro­
spectuses. and Furness v. Pickering (1908), 2 ( by- 2*24.

Indemnity.- There must be a contract express or implied, 
speller v. Bristol. Id (j.B.I). 96. This cast* was decided under 
the English Rules which do not contain the words “any other 
relief over against.” There might be a different decision in 
Manitoba. The test seems to be. ask “is the defendant's claim 
on the third party dependent upon the validity of the plaintiff’s 
claim against the defendant?” If the answer is “Yes." then 
the proper procedure is by notice under these rules (subject 
to notes to rule 223.).

See London v. Gloucester, 13 O.L.R. 34.
The “very damages” must be recovered from the third 

party as the defendant would be liable to pay the plaintiff, 
Mahony v. Canada Foundry, 12 O.L.R. 514. Payne v. Collin. 
17 P.R. 39, decided under the old rule, Confederation Life v. 
Labatt (1898), 18 P.R. 296 under the new.

RULE 224. Actions Parties—Third Party Procedure 
Notice to Sccii Persons—Filing and Service of Con­
tents of Notice—Form of.

Where a defendant is. or claims to be, entitled to contri­
bution or indemnity, or other remedy or relief, over against 
any person not a party to the action, he may serve a notice 
to that effect.

(2) A copy of such notice shall be filed with the proper 
officer, and served on such person and on all other parties to 
the action, (accompanied, in the case of such person, with a 
copy of the statement of claim), according to the rules relating 
to the service of statements of claim.

The notice shall state the nature and grounds of the 
claim, and shall, unless otherwise ordered by the court or a 
judge, be served within the time limited for delivering his 
statement of defence.

f li Such notice may bo in the form or to the effect of the 
form No. 5 in the schedule to these rules, with such variations 
; circumstances may require. 10 Ed- VII. c. 17, s 2 (246).

1902 Rule 246; 1905 Ontario Rule 209; 1913 Ontario
Rule 165.
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Se*e* notes to rule 223.
This rule is now in its logical place instead of after rule 

228 as formerly.
This rule applies to an original defendant and 0m1 by 

<0 mlrrelaim. i a plaintiff. Levi v. Anglo-Continental ( 1902', 
2 K.li. 4*1.

Se rvice out of the jurisdiction. McOhane v. (ïiles ( 1 902 !. 1 
Chy. -2*7.

RULE 225. Actions Parties Tiiikd Party Procedcre— 
Defence by Persons Served with Notice Under Ru e 224

(’o.NSIHp ENCKS OF K.MI.rRE TO ENTER DEFENCE—LEAVE TO

Defend After Prescribed Time.
1!MI2 Rule 24*: 1905 Ontario Rule 210; 1511:1 Ontario

Rule 1 f»t>.
See notes to rule 223.
As to motion to strike out a notice, see Windsor v. High­

land. 17 P.R. 130. See rule 451. As to what questions may 
he determined on such a summary motion, see* Swale v. C.P.R., 
25 O.L.R. 492; Pollington v. Cheesman, 4 O.W.N. 410: Pet­
tigrew v. G.T.R., 22 O.L.R. 23.

RULE 226. Actions Parties Third Party Procedi’Re- 
Entry of .Ii’dument Against Person in Defaci.t and 
in Favor of Person Giving Xoth.%
1002 Rule 248A ; 1005 Ontario Rule 211; 1013 Ontario

Rule 167.
Rule 223. This rule* was aelele*el to 1902 rules h\ 10 Piet. 

YII. cap. 17. s. 2.

RULE 227.. Actions Parties Third Party Procedcre— 
Entry of .Iidoment Against Persons in Defaci.t by 
Order of .Jidgk Made at or Aeter Trial.
1902 Rule 24*15; 1905 Ontario Rule* 212: 1013 Ontario

Rule 168. Se*e* notes to rule* 223. This rule was aeleleel tet 1002 
rules by 10 PM. VI I, c. 17, s. 2.

RULE 228 Actions -Parties Third Party Procedcre— 
Cocrt May Direct Notice to be Given 
1902 Rule 247: 1905 Ontario Rule- 209 ; 1013 Ontario

Rule* 165.
See notes to rule 223.
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RULE 229. -Actions Parties Tiiikd Party Procedure 
Defendant Served with Notice to Fii.k Defence to 
Notice ; in Defai i.t He Sii ai.i. he Deemed to Admit Lia­
bility Leave to Defend, Thocuii Not Done in Time 
1902 Huh* 247A : no Ontario counterpart. See rule 223 

and notes. Added by ID Ed. VII. e. 17. s. 2.

RULE 230.—Actions — Parties Third Party Procedi ri: 
Entry of Judgment Against Party in Default Under 
Rule 229.
1902 Rule 247B ; no similar Ontario Rule. See notes to 

rule 223. Added by 10 Ed. VI1. c. 17, s. 2.

RULE 231.-Action - Parties Third Party Procedure- 
Entry of Judgment Against Party in Default by Order 
of Judge at or After Trial.
1902 Rule 247 (c) ; no Ontario rule. See notes to 223. 

Added 10 Ed. VII, c. 17, s. 2.

RULE 232. Actions—Parties — Third Party Procedure— 
Directions as to Mode of Determining (Questions- <ien­
crai, Directions and as to Costs.
1902 Rule 249; 1905 Ontario Rule 213; 1913 Ontario

Rule 169.
A third party applied in Piller v. Roberts, 21 Ch. D. 198. 

If the defendant and plaintiff settle their action the defendant 
cannot proceed against the third party in tin* same action. The 
third party may have it dismissed with eosts to be paid by the 
defendant. Wheeler v. Cornwall, 4 O.L.R. 120; Russell v. 
Eddy, 5 O.L.R. 379.

RULE 233—Actions—Parties — Third Party Procedure— 
Plaintiff not to be Prejudiced or Unnecessarily De­
layed—Wiiat Rules Govern Subsequent Proceedings. 
1902 Rule 250; 1905 Ontario Rule 2Vi; 1913 Ontario 

Rule 171.
The expression subsequent proceedings in ss. 2 refers to the 

proceedings directed by the court or judge when making an 
order for directions under rule 232 (2), Warren v. Pettingill 
(1913), 23 M.R. 747. For a case where an order would he re­
fused on the ground of delay, see Daniels v. Dickson, 17 M R 
35.
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RULE 234. Actions Parties Committees, Mi aroians, ok 
Next Friends Insane Persons as Parties.
|! 102 Unir 252 ; PM).» Ontario Rule 21?; PM3 Ontario

Unies 04 mnl 97.
The Act applying to lunatics is R.S.M. PM3. cap. 120. See 

the preamble as to jurisdiction and section 3. II' “not so 
round," the rule applies. It' “so found." must sue by his 
committee who is a private person, or the Inspector of Public 
Institutions (sec. 18), or the Official Administrator of the 
judicial district in which the lunatic resides or has property, 
may be appointed. (Sic. 17). Service on a lunatic. Set rule 
282 as to service under this rule, otherwise see the Lunacy Act. 
As to petitions in lunacy, see the Lunacy Act supra and rule 
772. The proper practice for any person desiring to defend 
for a lunatic who has no committee would seem to In* to move 
before the Referee in chambers to he appointed guardian. 
1 lolmested & Laugton, p. 407. but the official guardian is us 
oally appointed (rule 234(a).) See also rule 238. If no de­
fence is filed, the plaintiff cannot enter default judgment but 
must proceed under rule 235. As to next friends. s»*e rule 220 
and notes—the consent of the next friend must be filed.

RULE 235. Actions--Parties Committees. Mr ariuans, or 
Next Friends—Appointment of ({carman to File De­
fence for Person of Unsound Mind.

1902 Rule 253; 1905 Ontario Rule 218; 1913 Ontario
Rule 95. See notes to preceding rule.

Six clear days. Holidays are computed in the six days, 
rule 385. See rule 388.

Official Guardian appointed under section 72 of the Act. 
See that section for his duties.

An infant plaintiff upon having a transcript of a judg­
ment obtained in the county court, filed in the King's Bench, 
cannot examine the defendant as a judgment debtor unless a 
guardian is appointed. Richer v. MacDonald. 5 M.R. 223 

Unless the official guardian consents to assume the ordin­
ary responsibility attaching to the position, a pauper infant 
cannot have him appointed to bring an action. Re Sturgeon. 
20 M.R. 284. The provisions of sub-section 2 must be strictly 
observed, otherwise the appointment is void. War nock v. Prieur, 
12 P R. 264
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RULE 236. -Actions—Parties — Committees, (ii akdians, ok 
XKXT FRIENDS—Al'I'OlXTM kxt of til-akdians An Litem to 
Ixfants Ivr Au, Made Parties After Judgment.
1902 Rule 254; 1905 Ontario Rule 210; 1913 Ontario

Rule 96.
The word “office” in this rule should he struck out, as 

ollice copies are dispensed with by rule 375. True copies are 
now required (ibid) in cases within rules 201, 218, 40. and 
notes to rule 218. For the mode of service see rule 237. If 
several infants, semble only one copy need be served. See rule 
27 s (2). As to appointment of guardians ail litem to infants, 
In-fore judgment, see rules 278 and 281. See also notes to 
rule 234 and 237. Quaere whether in the class of cases coming 
within rule 278 service under this rule does not also constitute 
tin- official guardian, ipso facto, guardian of the infant?

RULE 237.—Actions—Parties — Committees, (Ii akdians, or 
Next Friends—Service of Infant or Lunatic with C'oi*y 
of Judgment,
1902 Rule 255; 1905 Ontario Rule 220; 1913 Ontario

Rules drop this rule.
‘Office Copy.” There is now no such thing. See notes 

to rule 235.
The Master in directing service under this rule will have 

reference to rule 278 as to infants, and 235 (2) and 282 as 
lo lunatics not so found. Neither this rule nor the foregoing 
apply to lunatics so found, in the latter case service should 
be made on the committee. See notes to rule 236.

RULE 238—Actions—Parties — Committees, (Iuardians, or 
Next Friends—Auimjcation for Appointment of Guar­
dian for Applicant.

1902 Rule 256; 1905 Ontario Rule 221; 1913 Ontario
Rule 93; rule 235 (3) and see notes.

RULE 239. -Actions—Joinder of Causes of Action.
1902 Rule 257; 1905 Ontario Rule 232; 1913 Ontario

Rule 69.
This rule must be read with rules 195 and 196. See those 

ruli-s and notes, also rule 329. See also rule* 240 as to actions 
for recovery of land, and 241 modifying this rule. Rule 245 
provides for exclusion, etc., of some issues. See rule 197. All
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the defendants need not Ik* interested in all the relief prayed, 
and rule 244 as to joint and several claims. If all defendants 
aie not interested in matters set up by the plaintiff in an action 
against several defendants, such defendants may have the 
paragraph setting up the matters in which they are not in­
terested struck out. hut none of the interested defendants may 
make such application. Martel v. Mitchell. . 201».

This rule and 100 and 107 authorize the severance and dis­
tribution of the damages in an action according to the re­
spective liabilities of the defendant, Stewart v. Teskee, 15 W. 
L.R. 004.

M vltifakiovsnkss. See notes to rules 100 and 107, and 
Dongan v. Mitchell and Ward v. Short. 1 M R. :128.

Two causes of action were allowed to he joined in I la gel 
v. Starr. 2 M.lt. 02. (ias Power Age v. (’entrai tiarage Co., 
21 M.R. 400. Coates v. Pearson. 10 M.R. il. il W.L.R. 1. claims 
for malicious prosecution joined with claim for trespass; .join­
der of two separate causes of action in one of which one of 
the defendants has no concern, refused. Xey v. Ney, .1 O.W. 
V 027. See also Clarke v. Hart ram, il O.W.X. 001.

•li'RV Tkiai.s. See section 40 of the Act. Actions which 
must be tried by jury under this section may be joined with 
actions that must not without an order, and such a joinder is 
not embarrassing or contrary to the rules or practice. Coates 
v. Pearson supra. As to practice in such cases, ibid. See also 
Schultz v. Lvall Mitchell Co.. 20 M.R. 420.

Joinder refused. Thomas v. Day. 2 W.W.R. 10:1 <sed
v»de Pringle v. Dwyer. 2 W.W.R. 1040»; Smurthwaite v. Ilan- 
nay. 00 U.Q.B. 707 ; Hinds v. Town of Barrie. 0 O.L.R. 
050; Hopkins v. Brown, 5 W.W.R. 1200.

In Messervcy v. Simpson, 22 M.R. 421. a claim for damages 
for slander against several defendants, without alleging a con­
spiracy to defame, was added to a claim for false imprison­
ment. Held the claim for slander should be struck out as 
embarrassing. See also Alexander v. Simpson. 22 M.R. 422.

RULE 240. Actions—Joindkr ok Cm sks ok Action Actions

for Rkcovkrv of Land.
1002 Rule 258. This rule formerly had a counterpart in 

Ontario but has been repealed. Holmested & Langton. p 430. 
Now the only check on such joinder is that permitted by the 
rule similar to rule 245 infra.

VV
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For tm instance of joinder under this rule and a ease 
where such an application should be made, see Lee v. Gallagh­
er, 15 M.R. 677. The leave may be granted after commence­
ment of the action at any time the court thinks it reasonable 

ibid.
See rule 1S7 as to defence: as to default judgment, rule 613; 

and motions for judgment, rule 633.

RULE 241. -,
1902 Rule 259; 1905 Ontario Rule 233. This rule is

" in Ontario by the revision of 1913 and such claims
would now appear to be properly joined. See notes to rule 
233 Ifolmested, p. 430.

RULE 242. Actioxs—Joinder of Causes of Action—Claim 
by ut Against IIpsbanoor Wife.

1902 Rule 260; 1905 Ontario Rule 234; 1913 Ontario
Rule 70- See Vaughan v. Building & Loan Assn., 6 M.R. 289. 
See rule 210 and notes.

RULE 243. -Actions—.Joinder of Caches of Action—Claims 
by or Against Executor.

1902 Rule 261; 1905 Ontario Rule 235; 1913 Ontario
Rule 71.

Ai.i.fued. The allegation must be in pleadings. See rule 
245 and notes.

RULE 244. —Actions—Joinder of Causes of Action_Joint
and Several Claims.

1902 Rule 262 ; 1905 Ontario Rule 236; 1913 Ontario
Rule 72. See Wright r. Matt ley. 24 C.L.T., Oce. X. 278; Con­
i' .v v NNellband, 3 M.R. 207 (Joint Covenantees).

RULE 245. -Actions—Joinder of Causes of Action—Order 
for Separate Issues.

1902 Rule 263; 1905 Ontario Rule 237; >913 Ontario
hiili s 73 and 77. For an instance of whan applications may 

made under this rule see Coates v. Pearson, 16 M R. 3

C+D
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RULE 246. Actions Moktuauk Actions—Moktu.xoki: May
Have Salk Instead of Kokkclosi he.
1902 Hui* 264: 1905 Ontario Unit* 97*; 1919 Ontario

Rule 460.
The new Ontario Rules have grouped the series of rules 

similar lo those commencing with rule 246. the rule correspond­
ing to 616, and the series commencing with the Ontario counter­
part of rule 118 together. These rules really constitute a code 
and must he so read.

Rules 199 and 200 provide for the joinder of parties in 
a mortgage action before judgment.

Rules 246 et seq. provide for the practice before judgment, 
and generally in a mortgage action, especially after the pro­
ceedings in the Master's ofliee, e.g.. as to the effect of a final 
order of foreclosure, etc.

Rules 40. 201 and 218 provide for the joinder of parties in 
a mortgage action after judgment (in the Master’s ofliee).

Rules 118 el seq. provide the practice in the Master’s

Rule 016 provides for judgment in mortgage actions if un­
defended, or where some of the defendants arc infants.

The court obtains jurisdiction under section 19 In of 
the Act.

Mortgages under the real Property Act must be foreclosed 
under the provisions of the Act. Re Alarie, 5 W.W.R. 257. 
Smith v. National Trust. 45 S.C.R. 618. These and the rules 
noted above, therefore only apply to old system mortgages.

See Ilolmested & l.angton, p. 584. and notes following rule
378.

Instead ok FoRRCwisritK. Foreclosure on default is the us­
ual remedy. Credit Foncier F.C. v. Andrew. 9 M.R. 65; even 
if there is a power of sale in the mortgage, ibid.

The mortgagee may. subject to rule 247. have sale and a 
personal judgment over the balance, if he asks for the same 
in his prayer for relief, and if there is an express or implied 
contract to pay the mortgage debt. See cases noted Ilolmested. 
p. 585. See rule 254.

As to when a mortgagor or subsequent encumbrancer may 
demand a sale. See rule 248. and an encumbrancer added in 
the Master’s office, rule 249.

Proceedings on sale, see rule 127 et seq.
Acceleration clauses. Effect of. see rules 259 and 260.
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RULE 247__Action»—Mortgage Actions—Terms on Which
Salk Instead of Foreclosure Directed.
1902, Rule 263; 1903 Ontario Rule 379; 1913 Ontario

Rule 463.
See notes to rule 246.
The court usually proceeds according to the same rules 

«Is govern a mortgagee applying but will depart in special 
eases. Ilolmested, p. 590.

r.sVAL Time to Redeem : Six or twelve months. See notes 
to rule 124.

A judgment under this rule for immediate sale, without 
a day for redemption, can only be obtained on motion in court, 
except where infants are concerned ; the motion may then be 
made in chambers. 616.

RULE 248. Actions—Mortuac.e Actions—Deposit Where 
Sale Requested by Subsequent Encumbrancer or Mort­
gagor.
1902 Rule 266; 1903 Ontario Rule 380; 1913 Ontario

Rule 4til part.
See also rule 249. The 1913 Ontario Rule only *oes to 

defendant by writ, leaving subsequent encumbrancers to their re­
lief under rule 462 (Mail. Rule 249 below). A subsequent 
<iivumhrancer should not be made an original defendant. Nel­
son v. Cochrane, 13 P.R. 76.

RULE 249. Actions — Mortgage Actions—Encumbrancer 
Made Party in Master’s Office May Apply for Salk. 
1902 Rule 267 ; 1903 Ontario Rule 382; 1913 Ontario

Rule 462.
See notes to rule 248. All subsequent encumbrancers 

should hu added in the Master’s office.
fhe deposit must he made before the report is settled 

1 See rule 123 and notes as to settling report.)
The praecipe should follow the rule as to form. The re g 

isti’ar should issue this order, rule 21.

RULE 250. Actions — Mortgage Actions—Plaintiff May 
Notify Defendant Asking Sale, to Conduct it.
1902 Rule 268; 1905 Ontario Rule 383; 1913 Ontario

Pule 464 Ml.
As to filing election and return of deposit, see rule 251.
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RULE 251. Actions—M«iRtgage Actions—Retcrn ok Deposit 
to Defendant.
1902 Rule 269; 1905 Ontario Rule 384; 1913 Ontarit

Rule 464.
The 1913 Ontario Rule 404 11 ' provides that the Mantel 

shall «leal with the deposit in other eases.

RULE 252. Actions—Mortgage Actions—Final Order of 
Forecixisvre.
1902 Rule 270; 1905 Ontario Rule 385; 1913 Ontario

Rule 486.
See rule 253 and notes to rule 124
As to where the state of accounts is changed Ivforc final 

order of foreclosure, rule 255.

RULE 253. Actions—Mortgage Actions—One Day to re 
Appointed for Redemption by All Parties.
1902 Rule 271. No Ontario counterpart. lloltncRtcd & 

l.angton, p. 603.

RULE 254. Actions—Mortgage Actions—Order for Pay 
ment of Deficiency.
1902 Rule 272; 1905 Ontario Rule 386; 1913 Ontaric

Rule 483.

RULE 255. Actions—Mortgage Actions Noth i: of Credit 
Where Accoi nt Changed After Report or Order.
1902 Rule 273; 1905 Ontario Rule 387 (1 > ; 1913 Ontaric 

Rule 484 (1).
The Ontario Rule combines this rule with rule 257. al 

lowing the party receiving such sums to apply for a new day 
Rule 124 and notes.

RULE 256. Actions Mortgage Actions- Finai. Order 
After Seen Notice.

1902 Rule 274; 1905 Ontario Rule 387 (3); 1913 Ontario 
Rule 484 (3).
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RULE 257. Actions—Mortgage Actions—Party Receiving 
Si ms After Report, Etc., May Apply for New Day of 
Payment.
1902 Huit- 275; 1905 Ontario Rule 387 (1 > ; 1913 Ontario 

Rule 484 (1).

RULE 258. Actions—Mortgage Actions—Party Served with 
Notice of Credit May Apply.
1902 Rule 270: 1905 Ontario Rule 387 (3); 1913 Ontario 

Rule 484 ( 1 ).

RULE 259. — Actions — Mortgage Actions — Acceleration

('lapses in Mortgages or Agreements for Sale.

In any action for the foreclosure or sale of the equity of 
redemption in any mortgaged property, or for recovery of 
possession thereof for default in the payment of interest or an 
instalment of principal, land in actions for the foreclosure 
of the rights and interests of a purchaser under an agreement 
of sale of land,! the defendant lor other person entitled to 
redeem I may before judgment move to dismiss the action up­
on paying into court the amount then due for principal, in­
terest and costs, I according to the terms of the mortgage or 
ether instrument, without reference to and notwithstanding 
any provision therein for the acceleration of the time or times 
for payment of any subsequent instalment or instalments of 
such principal in case of default of payment of an overdue 
instalment of principal or interest, and he shall thereupon be 
relieved from the consequences of non-payment of so much of 
the principal money and interest as may not then have be- 
<"inc payable by reason of lapse of time. I 3 Geo. 5, c. 12, s.

19(12 Rule 277; 1905 Ontario Rub 388; 1913 Ontario
Rule 485.

This rule was recast in its present form by 3 Geo. V, c 
12. s. i. It was formerly similar to the present Ontario Rule 
The words in brackets were not in the previous rule. The amend 

• ills were apparently made to get over the difficulty pointed 
"in in National Trust v. Campbell, 17 M R. 587. An acceler 
• 9 ion clause was not one against which equity would relieve as



MORTGAGE ACTIONS.86

being in nature of a penalty, Sterne v. Beck (1863), 1 DeO.J. 
& S. 595.

This rule applies to payment before judgment, rule 260 to 
payment after judgment but before final order of foreclosure 
or sale or recovery of possession.
RULE 260. Actions .Mortoaok Actions Acceleration

('l.AI SKS IN MoRTliAdKS OK AuHKE.M KNTS FOR SALE.

In any action for the purposes and under the circum­
stances mentioned in the last preceding rule, a defendant or 
party interested in the lain! may move to stay proceedings 
in the action after judgment, but before sale or final fore­
closure or recovery of possession of the property by the plain­
tiff. upon paying into court the amount then due for principal, 
interest and costs. I according to the terms of the mortgage or 
other instrument, without reference to and notwithstanding 
any provision therein for the acceleration of the time or times 
for payment of any subsequent instalment or instalments of 
such in case of default of payment of an overdue
instalment of principal or interest, ami he shall thereupon be 
relieved from the consequences of non-payment of so much of 
the principal money ami interest as may not then have become 
payable by reason of lapse of time. I 3 Geo. 5, c. 12, s. 3, part.

1902 Rule 278; 1905 Ontario Rule 3«9; 1913 Ontario
Rule 485.

This rule was amended in accordance with the amend­
ment to rule 259 by the same Act for the same reasons. See 
notes to 259 and National Trust v. Campbell. 17 M.R. 587, 7 W. 
L.R. 754, as to former practice.

The words in the brackets are new.
This rule applies after judgment.
But see rule 261 as to subsequent default.

RULE 261. — Actions—Mortuauk Actions—Jcdument May bk 
Enforced I con Scbsexji'ent Defavi.t.
1902 Rule 279; 1905 Ontario Rule 390; 1913 Ontario

Rule 485 (2).

RULE 262. Actions Mortuauk Actions Order on Defaci.t 
in Redemption Action.
19n- R»l- 28"; 1!>05 Ontario Rulr :!!ll : 191:1 Ontario 

Rule 487.
See rules 263 and 252.

5365
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RULE 263. Actions—Mortgauk Actions—Dirkctions Wiikrk 
Pl.AINTIFF IN REDEMPTION ACTION IS FORECLOSED.
1 î 102 Rule 281; 1905 Ontario Rule 392 ; 1913 Ontario

Rule 488.

RULE 264. Actions—Crown Actions I'rocedi kk in Crown 
Actions.
19(12 Rule 280; 1905 Ontario Rule 391 ; 1913 Ontario

Rule 5 (2).
S.-e Act, section 13 (g) (h) as to letters patent.
Actions against the crown are governed hy the petition of 

Right Act. R.S.M. 1913, cap. 152.
The petitioner must obtain the fiat of the Attorney Gen­

ii al (s.4 1, and the petition is then to be filed and served (s.5). 
If the petition has reference to real estate, notice must he giv- 
• n to the last occupant of the real estate (s.H). No scire facias 
in necessary.

The crown must appear in 28 days. The practice is the 
same as in an action in the King’s Bench. The trial is to lie 
hy a judge without a jury (14).

•Costs may be given to or against the crown (ss. 17, 18). S. 
19 provides for enforcing a judgment for costs against the

Semble rule 772 applies.
See 1913 Ontario Rules 738 to 750, both inclusive, for 

similar practice.

RULE 265. -Actions—Crown Actions—Costs of Crown in 
Crown Actions.

1902 Rule 283; 1905 Ontario Rule 239; 1913 Ontario
Rules drop this rule.

s<e rule 934. See Johnston v. Regem (1904), A.C. 817; 
X aithmattia Pillai v. Regem. 29 T.L.R. 709, hut see rule 265 

(id A.-G. v. Toronto General Trust, 5 O.L.R. 607. Rule 264.

RULE 266. — Actions — Crown Actions — Costs Against 
Crown.

1902 Rule 284; 1905 Ontario Rule 240; 1913 Ontario 
Rules drop this rule. See notes to rule 265.
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RULE 267. sekvm-k ok Papers—Statement of Claim 1‘f.r.
son ai. Service of Statement of Claim When Not Neces-

1902 Rule ISO; 1905 Ontario Rule 145; 191:1 Ontario
Rule 15.

The revision of 1914 grouped all rules respecting w rvive as 
nearly as might be.

Cndektakinu should Is* in writing to bring it within 
rule INI. The penalty for default is attachment. This rule 
applies (e.g ) to notices under rule 928, see rule 274.

RULE 268. —Service of Papers —Statement of Claim—Ordin­
ary Method of Service.

1902 Rule 181 ; 1905 Ontario Rule 14b part ; 191:1 On­
tario Rule lb part.

Endorsement. Those in rules 300 and 301.
For service on:—

1. Corporations, see rules 285 et se<|.
2. Married women, infants, and lunatics, rules 277

3. Partners, rules 283 and 284.
4. Parties out of Manitoba, rules 290 et se<|.

See rule 274. The original need not be shown. Service 
must be made within b months from date of the statement of 
claim (rule 17b) unless the time is extended. Watson v. 
Bowser, 1- M U 425; Selliek v. Selkirk, 1 W.W.R. 1090, or 
an order made under rule 292.

Service should be personal, rule 269. As to requisites, see 
Ritz V. Schmidt, 12 M.R. 138. It should be explained to a par­
ty who does not speak English, ibid. If refused it may be thrown 
down in front of him, ibid.

A tenant is to give notice to bis landlord of an action to 
recover land, if the statement of claim is served on him or 
conies to his notice, or forfeit three years rack rent. R.S.M. 
1913, cap. 1(H). section 3.

Non service held to be an irregularity and not a nullity in 
Rutherford v. Breadry. 9 M.R. 29. sed quaere.

See rule 294. as to service on solicitors.
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RULE 269.—Service op |V\pek>—Statement of Claim— Sub­
stitutional Service.
1902 Rule 182; 1905 Ontario Rule 14»i part : 1918 On­

tario Rule 1(1 part. ' See notes to rule 268- Personal service 
• lioiilil lie made if possible. Young v. Dominion, 19 P R. 189.

Substitutional Sekvice. This rule only applies to state- 
mi nts of claim and is supplemented by rule 274. Ordered only 
upon motion supported by affidavit showing the reason service 
cannot he made, and a reasonable probability that the substi­
tuted service will come to the party’s notice. Howard v. Law- 
son. 19 M.R. 228; (iriffin v. Blake, 21 M R. 547: 19 NY.L.R 208.

When parties out of the jurisdiction, see rule 292, see rule
294.

Lunatic—re Bulger. 21 M.R. 702.
Service by Pcblication. Effect of. Howard v. Lawson, 19 

M.R. 228; 11 W.L.R. 218. Must have reasonable chance of
coming to parties’ knowledge, ibid. Judgment by default re­
fused in Howard v. Lawson as not being likely to have ever 
come to party’s notice. The court on a motion for judgment 
will in such eases scrutinize the material filed, (Iriffin v. Blake, 
21 M.R 547.

RULE 270—Service ok Papers—Statement op Claim -En­
dorsing on Statement of Claim a Memorandum ok Ser­
vice Akmidavit ok Service to Mention Day Seen En­
dorsement Made.
1902 Rule 184; 1905 Ontario Rule 150; 1918 Ontario

Rule 17.
See Bisson v. Sinnott, 1 M.R. 2b; McDonald v. Deacon. 

4 M.R. 452. Holidays are not included in the three days, rule
885.

RULE 271.—Service of Papers—Papers Generally—Service 
ok Papers When Party Sees or Defends in Person.
1902 .Rule 185; 1905 Ontario Rule 185 part ; 1918 On­

tario Rule 12 part; and 200.
The Ontario Rules provide for service at the plaintiff’s 

address, if within two miles from the central office, if more 
t urn two miles, or no such address endorsed, service may be
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made by registered letter. ( Rule 200 allows by posting as in 
rule 271

See rule 297. as to where a solicitor is subsequently em­
ployed.

RULE 272. Smalt i: ok Pavers— Pavers Beneraei.y Where 
Pleadings, Etc., May be Served.
1902 Rule 359; 190.1 Ontario Rule 127 ; 191:1 revision

drops Ibis rule.

RULE 273. Service ok Pavers- Pavers 0 en krai.in -Mode of 
Servin'!» Order.
1902 Rule 367 ; 1905 Ontario Rule 33:1; 1913 revision 

drops ibis rule.
The former Ontario Rule applies to cases of arrest and 

attachment.

RULE 274. Service ok Papers—Substitutional Service— 
Order for -Effect ok—Homologating Previous Service. 
1902 Rule 183; no Ontario counterpart. See notes to rule 

269.
As to when allowed in a lunacy application re Bulger, 21 

M.R. 702.

RULE 275.—Service of Papers—Substitutional Service— 
“Real Proverty Act'* Proceedings.
This rule was added by 3 fîeo. V, cap. 12. s. 3 part, and 

has no Ontario counterpart.

RULE 276. Service of Papers—Substitutional Service- 
Dispensing with Service.

1902 Rule 368; 1905 Ontario Rule 334 ; 1913 Ontario
Rule 16 part.

The Ontario Rule (16) does not go to dispensing with 
service as 334 did. Under this rule an order may be made for 
service substitutionally upon a solicitor, who has left the juris­
diction and cannot be found, of a notice of motion for an order 
to refer his bill rendered to taxation, re Reid estate, 17 M.R. 
652.

See Ilolmested & Lan g ton. p. 538.



SERVICE OF PAPERS—APPOINTMENT OF GUARDIAN. 91

RULE 277. -Service of Paper*— Married Women, Infants, 
Lunatics—Service «in Married Woman.
11102 Rule 1S8 ; 1905 Ontario Rule 151. The 191:1 revision 

drops this rule.

RULE 278. -Service of Papers—Married Women, Infants, 
NATics—Service Upon Officiai. Guardian of Infants. 

1.102 Rule 189; 1905 Ontario Rule 152; 1913 Ontario

See section 21 (3), (4) of the Act. under the authority of 
which this rule is passed.

This rule only applies in cases where an estate in which the 
in faut is interested is concerned; for other cases where service 
may lie made on an infant personally, see rule 279, and as to 
.ippointing a guarding in such cases, rule 280.

See not«i8 to rules 209 and 220.

RULE 279. Service of Papers—Married Women, Infants, 
Lunatics—Service Vpon Infant Personally.
1902 Rules 190 and 191 ; 1905 Ontario Rules 153 and 

154; 1913 Ontario Rules 19 and 20.
See notes to rule 278 and 280.
The Ontario Rule adds at the end of paragraph 1 the 

words “who may enter an appearance (defend) for the infant 
in the absence of other order or direction.” The Manitoba 
practice would appear to be the same, see rule 209.

RULE 280. Service of Papers—Married Women, Infants, 
Lunatics—When Guardian to me Appointed.
1902 Rule 192; 1905 Ontario Rule 155; 1913 Ontario 

Rule 92.
Not represented by the official guardian”—in eases com* 

’iv within section 2 of rule 279. The infant himself may move 
mli i this rule, the plaintiff under rule 281. See also rule 238 

and notes.

RULE 281.—Service of Papers—Married Women, Infants. 
Li natics—Motion for Appointment of Guardian.
1902 Rule 193; 1905 Ontario Rule 156; 1913 Ontario

I i'll les drop this rule.
The Ontario Rule was expressly subject to the rule corres- 

I" "-ling to 23s. see notes to 280
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RULE 282. Service of Papers- Married Women, Infants, 
hrnatick—Service Upon Li xatics—(Ii xrdiax Ad Litem 
for Lunatic Without Committee.

11102 Rules 104 and 195; 1905 Ontario Rules 157 and
15s; 1919 Ontario Rules 21 and 22. See the Act. section 21 
(9), (4 '. in cases of settled estates. See rules 294 and 295.

In Ontario the Inspector of Prisons, etc., is ex oftieio the 
committee of every lunatic confined in a public asylum, who 
has no other committee, but not within the meaning of this 
rule (21 (2) ). For Manitoba, see the Lunacy Act. R.S.M. 
1919, cap. 12. The keeper of the asylum is within this rule. 
Ilolmested. p. 290.

RULE 283. Service of Papers—Partners—Service Upon 
Partners Si ed in Firm Name.

1902 Rule 196; 1905 Ontario Rule 229 part: 1919 On­
tario Rule 101 part.

RULE 284. Service of Papers—Partners—Service Where 
Person Carries on Business in Firm Name.

1902 Rule 197; 1905 Ontario Rule 291 (9) part; 1919 
Ontario Rule 108 part. See rules 219 and 214. and notes.

RULE 285. —Service of Papers—Corporations—Service Upon 
Corporations.
1902 Rule 198; 1905 Ontario Rule 159; 1919 Ontario

Rule 24 (1 i. See rule 288. Service upon a plaintiff as secretary 
treasurer of a defendant company, of plaintiffs, process is no 
service, Crawford v. Colville, 22 W.L.R. 50 (Alta.).

RULE 286. Service of Papers—Corporations—Service Upon 
Railway Companies, Etc.
1902 Rule 199; 1905 Ontario Rule 160; 1919 Ontario

Rule 29 (9).

RULE 287.—Service of Papers—Corporations—Service of 
Process, Etc., Fpon (I en era i, Aoent of Non-Resident.
1902 Rule 186; 1905 Ontario Rule 147: 1919 Ontario

Rule 24.
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RULE 288. Service of Papers—('orpuratioxs Certain Cor­
porations, Etc., Deemed Within Jurisdiction in Attach-
INi; ami ( JRANIHIIINO PROCEEDINGS.

I«iU2 Rule 187. Svv 1903 Ontario liulr 159 ami I'M:*» On­
tario Hull* 23.

This rule applies to attaching and garnishing proceedings. 
These are governed in Ontario by the rule similar to *285.

RULE 289. -Service of P\pehs—Corporations— Service ah 
Provided by Any Special Statute.
100*2 Rule 200; 1905 Ontario Rule 161. Dropped nut of 

the Ontario Rules by 1913 revision, but see 1913 Ontario Rule
23 2).

RULE 290. -Service ok Papers—Service Oct ok Manitoba 
Service Oi t of Jurisdiction.
PM»2 Rule 201; 1905 Ontario Rule 162; 1913 Ontario

Rule 25.
For a history of. ami the jurisdiction for. these rules see 

llnlmested & Langton, p. 294.
For the form of statement of claim required see rule 175. 
Under the Ontario Rules, service must Is» “allowed” bv 

llu court or a judge, that is by order made upon motion fex 
parte) Pennington v. Morley. 3 O.L.R. 514; for cases where 
an order is required under the Manitoba practice see rule 291 
and 292. No order is required in cases under rule 290.

For what proceedings are within this rule see Groves v. 
Tent 1er. 21 M.R. 417, and the cases noted there distinguishing 
Kitsch v Wulfert (1904), 1 K.B. 118. mid the English Rule. 
This case held that a notice of motion to have an award made 

■ i judgment of the court under rule 773 (now repealed) was 
within rule 290 (201); the principle is of course not affected 
by the repeal). See clause (e) infra.

Each clause must be read as separate and complete. Tas- 
wll v I fallen (1892). 1 Q.B. 321.

(Quaere whether a petition in lunacy under rule 772 could 
!■« served out of the jurisdiction, re Bulger. 21 M.R. 702.

As to the right of defendant within the jurisdiction to 
bike advantage of irregularities in service out of the juris- 
'ietion, see Edgeworth v. Allan, 22 O.W.R. 617; Minot v. 
""rick. 3 W.W.R. 904.
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Patent cases. Service ex juris in Maw v. Massey Harris. 
14 M.R. 252.

RULE 290, SS. (c)

Kormer Manitoba Rules and the Ontario Rules are simi­
lar. See Emperor of Russia v Proskouriakoff. is M.R. 5b : 
42 S.C.R. 22b: 8 W.L.R. 404, in which the principle ol‘ the 
rule is discussed.

RULE 290. SS. (e)

The Ontario Rule applies as well to an action on a judg-

As to what contracts come within this rule see (iullivan 
v. Cantclnn. 1b M R. 644; Bell v. Rokeby. 1 W.L.R. 1*24 fac­
tion for agent s commission on proposed sale of land in Mani­
toba).

See also 0loves v. Tent 1er. 21 M.R. 417.
Tort. Emperor of Russia v. Proskouriakofif, IS M.R. 56; 

42 S.C.R. 226. followed. Anchor Elevator \. lleney. 18 M.R. 
9h (taking chattel mortgage without taking possession of the 
goods, a fraudulent preference only).

RULE 290, SS. (g)

Tin former Manitoba Rules and the Ontario Rules' are 
all similar. In an action for specific performance by a pur­
chaser against a vendor under agreement and the vendor’s as­
signee of the agreement and the monies payable under it 
where the vendor is out of Manitoba, and the assignee has 
been duly served within Manitoba, the vendor may be served 
ex juris under this section. Smith v. Ernst. 2*2 M.R. SI7; 20 W. 
li.R. 353. Service under this section is proper where out of 
several claims one only is against the defendant out of the 
jurisdiction as well as against the defendant within the juris­
diction-proceedings at trial. Swanson v. McArthur, 23 M.R. 
84: 22 W.L.R. 317.
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RULE 291 Skkvick ok IWmts—Skkvick (h r ok M an mm a— 
Wiikri; Dkkkndaxt II \s Asskts in Manitoba.

11102 Kill»* 202; 1905 Ontario Kill»* 102(h); 1913 Ontario 
Rule 25 (h). Set* not»*M to rule 290.

A motion under this rule is an interlocutory motion. Hank 
of Nova Scotia v. Booth, 1!» M.R. 471, and rule 529 applies, ibid.

A prima facie cause of action must lie shown. Oavis v. 
Wenatchee (Alta.), 23 W.L.R. 320.

Where it is shown that a resident of Manitoba is 
ed to a corporation domiciled out of the jurisdiction in a sum 
which might he garnisheed and which exceeds .+200, an order 
for service on the company out of the jurisdiction will be 
made. Bank of Nova Scotia v. Booth, supra. See Brand v. 
Breen, 13 M R 101.

See also (iullivan v. Cantelon, Hi M.R. 044; Kmpcror of 
Russia v. VroskouriakolT, Is M.R. 50; 42 S.C.R. 220. See
i >iithons v Berliner. 28 Ü.L.R. 020.

An order made under this rule is an ex parte order. Swan­
son \ McArthur, 22 W.L.R. 317; 3 W.W.R. 381 ; and the ref- 
• I - « may rescind his own order under rule 451. ibid, or even 
though the application not made within 4 days. Swanson v. 
McArthur, 23 M.R. 84: 22 W.L.R. 317. See also Restall v. 
Allen, 3 O.W. N. 03. The Ontario rule also applies “in re­
spect of a claim for alimony" added by 5 Ed. VII. c. 13. s. 22. 
see sub-section (e) which in Ontario has after the words 

founded on” in the first line the words “a judgment or on.” 
It would seem, following the authorities in Holmested. p. 310, 
that this rule does not include a claim for alimony, which can 
only Ik* brought under clause (c). See also Karnes v. Karnes, 
3 O.W.N. 42

Eor material on an application under this rule see notes 
*° 1905 Ontario Rule 163. Holmested, p. 311. which has no 
Manitoba counterpart.

RULE 292. -Skkvick ok I'xpkrs—Skkvick Oct ok Manitobx_
OTIIKR MoDKS ok pROCKKOINO A< IX INST A MSI AT DKPKNOXNT.

1902 Rule 203; 1905 Ontario Rule 167; 1913' Ontario
Rub- 16 part. See notes to rule 274 and Holmested. p. 314.

6
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RULE 293. Skkvick ok Racers Service on Solicitor- Soi.u 
citok's a omission or Acckctam i; of Skkvick.

1902 Rule 300; 1905 Ontario Rule 328; 1913 Ontario
Rule 19K

RULE 294. Skkvick of Racers—Skkvick on Solicitor Skk- 
vici. I’cox Solicitor's Acknt.

1902 Rule 301 and 2 Oeo. V., c. 14. h. 5; 1905
Ontario Rule 329; 1913 Rule 199.

The 1912 amendment was made to follow out the practice 
introduced by amendment to rules 102 and 103 <|.v.

See rules 208 and 209. This rule only applies where per­
sonal service is not required.

See rules 271 and 297.

RULE 295 Skkvick of Racers—Skkvick on Solicitor Ser­
vice on WiNNim; Aoknt to hk Deemed 4 Days Later 
Than Acti al Datk of Skkvick.
1902 Rule 302. No Ontario counterpart.

RULE 296. Skkvick < f Racers—Skkvick on Solicitor— 
( iianoint; Solicitor.
1902 Rule 303 ; 1905 Ontario Rule 335; 1913 Ontario

Rule 3»9 in part.
This order should he signed by the registrar, rule 21. and 

notified to the prothonotary, rules 178, 170.
See notes to rule 959. as to solicitor's lien.

RULE 297 Skkvick of Racers—Skkvick on Solicitor Skr- 
v!< i: in ( 'ask of Party Actinc in Person and Kcusk- 
tp'KNTi.v Km 1‘mivinii Soi.icitok and (iivi.xc Notick Tiikkkof. 
1902 Rule 304 ; 1905 Ontario Rule 330; 1913 Ontario

Rule 390 in part. See rules 294 and 271 and notes.

RULE 298. Skkvk k of Racers Skkvick <#n Solicitor Ser­
vice of 1‘k<ici kdinos for Kokkclosi kk. or Sale May mk on 
Solicitor in Certain Casks.

1902 Rule 305 (amended 3 (leo. V. c. 12. s. 3 I9ii;> On­
tario Rule 382.
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1913 Ontario Rule 202 in part. The amendment struck out 
th<* word, “judgment,” before the word creditor in Line 7, as 
hereinafter provided, i.e., by Rule 299. As to when a Retainer 
waxes Miller v. Kanady, 5 O.L.R. 412.

RULE 299.—Service of Paper,* Service on Solicitor—See 
vice of Certain Notices vpon Execution or Attachment 
Creditors.
1902 Rule 366. No Ontario counterpart except as in rule 

202 part. See Rule 298 and notes.
HEAD NOTE TO RULE 300.

In considering the Ontario cases it is to he remembered 
that the practice there is somewhat different. An action is 
commenced by writ of summons to which the defendant must, 
appear and tile a notice of appearance. The plaintiff then 
within one month (formerly three months) delivers his mate­
rnent of claims to which a statement of defence must he 
delivered in ten days (formerly eight days). In cases where 
a writ is specially endorsed with a claim arising out of a debt 
or money demand the practice is similar to that under Mani­
toba Rule 625. which see. The foregoing is ient to ex­
plain the difference between the Manitoba and Ontario prac­
tice. which is otherwise in this respect identical. See rules 172 
and 1S9 and notes.

RULE 300 (a). -Pleading—Statement of Claim—Form and 
Contents of Statement of Claim.
1902 Rule 285 (a); 1905 Ontario Rule 120; 1913 Ontario

Rule 5.
This rule contains both the requirements of a writ of 

summons and a statement of claim in Ontario. The Ontario 
Rules reuuire this part of the information to appear ;:i the writ.

See rules 172 as to statement of claim.
A prayer for such further or other relief as the plaintiff 

s entitled to does not justify the granting of a separate kind of 
" liel different from that specifically claimed and suggested by 
the facts alleged..

Cargill v. Bower, 10 Chy. I). 502, 47 L.J. Ch. 649; Ilainil 
t«m \. Maedonell. 13 W.L.R. 495.

A declaratory judgment or damages will not. therefore, be 
granted by virtue of such prayer in an action by an agent for
* commission. Kennerley v. llextall, 23 W.L.R. 205 
R f,®9. following flaughan v. Sharpe. 6 A.R. 417;

; 3 W.W. 
Jessup v.

73
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U.T.R., 7 U.A.R. 128; Phillips v. Royal Niagara Hotel, 25 Ur.
258.

Lint in un action for unpaid balance of purchase money 
of land the plaintiffs may have a declaration of lien on the 
proper In and a sale in the event of non payment. I «es Soeurs 
de la Charité v. Forrest. Hi W.L.R. 58.

l'iaver for general relief held to entitle a party to relief 
not raised by counsel on argument, Sanderson v. Heap, 11 XV. 
L.R. 228; •lohaniieson v. Ualbraith, lit M.R. 128; 2 W.L.R.

Frayer for specific performance and in the alternative for 
damages in lieu thereof, held not to entitle plaintiff to com­
mon law damages for breach of contract. Johannson v. Uud- 
mundson. Iff M.R. 82, 1U W.L.R. 254.

Interest properly allowed under a prayer for general relief 
if the pleadings make a case for its allowance, if based ui>on 
contract, but not otherwise. Fensuiti v. Uulmun, 7 W.L.R. 124.

But a plaintiff cannot desert the specific relief claimed 
and ask relief of another description, Hi M.R. 14ff.

RULE 300 (b). -Flkadinu...Statement of Claim—Form and
Contents of Statement of Claim.
Iff02 Rule 285 (b) ; Iff05 Ontario Rule 242 ; Iff 12 Ontario 

Rule lUff.
The Ontario Rules apply to the statement of claim al­

though the same information must appear on the writ.
A statement of claim in a vendor’s action for a sale of 

land on default of payment of an instalment should allege a 
vendor’s lien and ask that it be declared, Robinson v. Starr, 
22 M.R. 848; although if facts are alleged from which as a 
matter of law such lien would Ik- inferred, and there is a dis­
tinct praNer for sale, it may lie ordered upon motion for judg­
ment in an undefended action, ibid.

A prayer for declaration of a lien pursuant to the Mechan­
ic*’ and Wage Earners’ Lien Act should be contained in a 
statement of claim in an action to enforce a mechanic's lieu, 
Whitman v. Harvey, 12 W.L.R. 287.

I lie tact that a statement of claim asks for specific per­
formance. does not bar the plaintiff from recovering damages 
claimed alternatively. .Johannson v. (iudmundsou, 11 W.L.R. 
176, per Cameron. J.A., p. 185.
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RULE 300 (c). — Pleading—Statement of Claim—Form and
Contents of Statement of Claim.

1902 Rule 285 (c).
There is no Ontario counterpart to this rule, hut there is 

an Ontario Rule (1905-299) 138 providing that particulars may 
h» ordered. This may also be obtained in Manitoba upon an 
application for that purpose which is made not under any rule, 
for there is no Manitoba Rule similar to 138, but by virtue of 
the inherent jurisdiction of the court. As for the principal 
under which they are ordered, see Kpedding v. Fitzpatrick, 38 
Vhy. I). 410. See notes to rules 325 and 326.

RULE 300 (d). -pi kadiN«.-Statement of Claim—Form and 
Contents of Statement of Claim.
There is no Ontario counterpart to this rule, but under 

rule 33 (1905 rule 138,1 the plaintiff may specially endorse his 
writ with sueh a claim and then upon a defence being tiled 
move for judgment under rule 57 (1905 rule 603) without 
pleading, the special endorsement being taken as a statement 
of claim. The same practice is followed in Manitoba in similar 
eases, motion for judgment being made under rule 625. (See 
notes to that rule). Without the special provisions as to in­
terest it could not be claimed. See for the history of the in­
terest clause ilolmested & Langton, p. 270. For forms similar 
to those in use before the coming into force of the Queen's 
Bench Act of 1895, Ilolmested & Langton s Forms and Pre­
cedents, sub-title “ Writ of Summons Special Endorsement.”

For a case of a special endorsement under the former 
practice see Dundee Mortgage and Investment Co. v. Suther­
land. 1 M.R. 308; also Stewart v. Richard. 3 M.R. 610, dis­
tinguished in London and Canadian Loan Co. v. Morris. 7 M.R. 
129.

In an action for damages for wrongful dismissal it is not 
necessary for the plaintiff to aver he is ready and willing to 
continue to serve the defendants. Beaueage v. Winnipeg Stone 
Co.. 14 W.L.R. 575.

In an action for libel imputing unehastitv to a woman, 
it is not necessary to allege or prove special damage. R.S.M. 
1913. cap. 113. s. 12, but this section must be pleaded

In such an action the pleadings must contain an averment 
« f the sense in which the words are used, a 6.
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RULE 301 (a). —Pleading—Statement of Claim—Notices 
and Endorsements l'pun Statement of Claim.
1002 Rule 2*0 ia) ; 1905 Ontario Rule 154; 1013 Ontario 

Rule 11.
See rule 1*0 as to disclosure by solicitors.
The Ontario provisions are similar but apply to the writ 

of summons.

RULE 301 (b) Pleading—Statement of Claim—Notices 
and Endorsements Ci»on Statement of Claim.
1002 Rule 2*0 (b) ; 1905 Ontario Rule 120; 1913 Ontario 

Rule 5 part.

RULE 301 (c).—Pleading—Statement of Claim—Notices 
and Endorsements Chin Statement of Claim.
1902 Rule 2*0 (c>. No similar rule in Ontario but the 

form of endorsement in the writ prescribed by the Act re­
quires such a notice, but no amount is specified for costs.

The Ontario Rules providing for delivery of a statement 
of claim or extending in the pleading the claim endorsed on 
the writ require no counterpart in Manitoba. The pleading 
in a statement of claim is governed by rules 318 et seq. as to 
pleading generally, which see.

See rule 552 and notes as to payment by defendant of 
claim and costs.

RULE 302. Pi.eadinc— Defence and Covnterclaim—Form 
and Contents of Statement of Defence and Counter- 
claim.
1902 Rule 2*7. There is no similar rule in Ontario.
302 (a). The general rules of pleading apply to statement 

of defence, rule 31* ; limiting defences, rules 193 and 194 ; de­
fences in action for recovery of land, rule 187 et seq. 

Particulars set off or counterclaim.
As to particulars see note to rule 300 (cl.
Demurrers are now forbidden in Ontario and all mention 

of them is dropped from the rules. See 1905 rule 259, where 
they were expressly forbidden, and see Ilolmested & I.angton, 
p. 404.

Questions of law are however permitted to he raised on the
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pleadings, the idea being to prevent objections being raised by 
demurrer that would only result in amendment. As to the effect 
of a demurrer, see an interesting judgment of Meredith, C.J.O., 
in Stevens v.Moritz (1913) 5 O.W.X. p. 4*21. Demurrers are 
however continued in Manitoba. See notes to rule 347.

(Questions of substantial difficulty or importance should 
not lie disposed of on motion under rule 347, but should be 
left to be dealt with at the trial of the action.

Long v Barnes (1902), 14 M.R. 427. The statement of 
defence set out at length in this report might be studied to show 
what are considered questions of such substantial difficulty and 
importance.

All application to strike out parts of a statement of de­
fence would seem to he the plaintiffs only substitute for a 
demurrer. See notes to rule 302 (c) and 466. The principles 
upon which a demurrer would In* sustained seem to be settled in 
Makarsky v. C. IL R. (1904), 15 M.R. 53. and Gardiner v. 
liickley (1904), 15 M.R. 354, which it is submitted should be 
applied to the motion in this case, which were however decided 
after Long v. Barnes, which case was not cited or considered ap­
parent lx. although Mr. Justice Richards, who decided Long v. 
Barnes, as sustained by the Court of Appeal, was a member 
of the Court which decided Makarsky v. C. P. R. The princi­
ple in the Long case seems to be much narrower than in the 
Makarsky and Gardiner cases, and it is urged should now be 
applied to similar applications under rule 347. A plaintiff can­
not demur to the statement of defence or any part, Aetna Life 
Insurance Company v. Sharpe (1896), 11 M.R. 141. The 
proper practice is for the plaintiff to move to strike out under 
rule 347, which is interpreted more widely than the similar On­
tario Rule (423) 137 (ibid), discussed and explained Long v. 
Barnes (1902), 14 M.R. 427.

W here a defendant has demurred to certain paragraphs 
°f the statement of claim as disclosing no facts entitling tin* 
plaintiff to recover, a motion to strike out the same paragraphs 
.in embarrassing should not he entertained where the demurrer 

n pending. Smith v. Murray. 21 M.R. 753, 14 W.L.R. 402.
Tin- Manitoba Rules have no counterpart of the Ontario 

Rides 122 to 124. which allow either party to raise questions 
ef law on the pleadings. See Manitoba Rule 302 (et and notes.

The proper practice under rules 452 and 466 where a de- 
urrer is incorporated in the statement of defence, is to apply
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for an order of a Judge, if it is desired, to have the demurrer 
heard before the trial of the issues of faet. and without such 
an order the matters of law should he disponed of at the trial 
along with the issues of faet. Here a demurrer was set down 
for hearing on a Wednesday without an order, hut had been 
heard and overruled.

Held also upon an appeal that as the defendant could not 
now argue the demurrer at the trial the appeal must he pro­
ceeded with.

Foster v. Municipality of Lansdowne (1897), 12 M.R. 41.
A demurrer ore tenus will not he allowed unless there is 

a demurrer on the Record, Wright v. Winnipeg. 3 M.R. 349.
If a plea is had in part, it is hail as to the whole, and a 

demurrer should he to the whole plea, otherwise it will work a 
discontinuance, Sparham v. Farley. N M.R. 44S.

Generally see Gillespie v. Lloyd. 11 F.L.T., Occ. N. 121.
Multifarious pleas are now got rid of under rule 107 and 

not by demurrer as formerly.
Where the pleas are clearly bail they should he struck out 

and the plaintiff not put to the expense of a demurrer. Bank 
of B. X. A. v. Munro, 0 M.R. 151.

As to costs, when a demurrer should be raised hnt is not, 
National Trust v. Bronx. 20 M.R. 137.

As to payment into Court with defence and pleading same 
rules 552 et seip

In an action for libel the defendant may in certain eases 
plead that there was no actual malice or gross negligence in 
the publication and apologize, R.S.M. 1013. cap. 113. ss. 8 and 
7, and pay into Court with such a defence by way of amends, 
s. 0.

RULE 303 Pleading—Defence and Fountehclaimh—Notice
or Endorsement Upon Statement of Defence.
1002 Rule 288; 190.') Ontario Rule 109; 1913 Ontario Rule 

4f>.
The Ontario Rules apply to the appearance. See head note 

to Rtile 300.

RULE 304 Bleaihno Defence and Counterclaims Effect

of Including Demurrer.
1902 Rule 289; no Ontario counterpart. See notes to rule 

302 (e).
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RULE 305 Pleading—Defence and Counterclaims- Admis­
sion in Statement of Defences—Denials Required.

1!Hrj Rule 200; 1905 Ontario Rule 209; 1913 Ontario Rule 
142.

The last clause was added to this rule by 2 Goo. V., cap. 
14, s. 2. By the Ontario Rule 142. which is changed consider­
ably from rule 209, a defendant is not permitted to deny gen­
erally hut must "set forth the facts upon which he relies even 
though this may involve the assertion of a negative.” And see 
Smith v. Canada Cycle and Motor Co.. 20 M.R. 134.

By 1905 Ontario Rule 272 silence of a pleading was no ad­
mission.

The Ontario Rule applies to ‘‘each party.” As to penal­
ty for non-compliance with this rule see rule 94h.

See Rule 327 as to the manner of making sueh admissions. 
As to motions for relief upon admissions on pleadings, see 

rule (139 and notes.
A general denial does not comply with this rule, MePherson 

v. lid wards. 14 W.L.R. 172. hut semble if left ou the record may 
he treated as a specific denial, ibid.

RULE 306 (1). -Pleading—Defence and Counterclaims— 
Counterclaim.

1902 Rule 291 (1); 1905 Ontario Rule 251 ; 1913 Ontario 
Rule 115.

This rule was passed to carry out the provisions of section 
25 ( f i of the Act.

See Giles v. Farrah. 21 O.L.R. 457.
Defendants in this rule would seem not to include a third 

party made a defendant to a counter claim. Ilolmsted & Lang- 
ton. p. 445.

RULE 306 (2). -Pleading—Defence and Counterclaims— 
Effect of Counterclaim.
1902 Rule 291 (a); 1905 Ontario Rule 252; 1913 Ontario 

Rule 116. 9
Set off.- For the history of the law of set off, see Ilolmes- 

ted & Langton, p. 446, and as to the changes made by this rule.
ibid.

\ defendant, sued for a balance due under an agreement
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of purchaitc of land assigned to the plaintiff, cannot set off 
against the debt a claim against the assignor tor unliipiidated 
damages arising out of transactions wholly unconnected with 
the purchase. McManus v. Wilson, 17 M.R. 587.

A buyer of goods from un agent as such cannot set off u 
Claim against the agent in the action of the principal for gisais 
sold, Wood v. .John Arbuthnot, 18 M.R. 320.

See also Sifton v. Caldwell, 11 M.R. 853; Lillie v. Thomas, 
1 W.L.R. 487; McGregor v. Campbell. Iff M.R. 38.

Cointkk Claim.—The Court has determined that in settl­
ing the right of parties where there is a counterclaim, the claim 
and counterclaim are, for all purposes except execution, two in­
dependent actions, Kslier M.R. in Stumorc v. Campbell (18112),
I <,? B. 317

In an action for possession of land by a landlord against 
his tenant, the defendant may counterclaim against the plain­
tiff' for damages for illegal seizure, distress and sale of his 
goods under an alleged claim for rent of the same land: and the 
paragraph of the statement of defence setting up such counter­
claim will not be struck out on the ground that it raises an 
issue which should be tried by a jury, Gowenlock v. Kerry, 11 
M.R. 257, following Doekstader v. Phipps, ff P.R. 204. and Gor­
ing v. Cameron. 10 P.R. 4ff8.

A clause in the order permitted the defendant to amend 
another paragraph of his defence within 8 days in default of 
which it was to be struck out. ami the defendant availing him­
self of the privilege, held that by compliance with such part 
of the order lie had not precluded himself from appealing 
against the other part, ibid.

Gowenlock v. Kerry is considered in Bergman v. Smith.
II M.R. 384.

Rules 306 ami 307 apply only to a counterclaim against 
an original contractor ami not against an assignee from him, 
and a claim for damages unconnected with the contract cannot 
be set off against the assignee. Cummings v. Johnston, 23 M.R. 
740, following McManus v. Wilson. 17 M.R. 567. and Stoddart 
v. ITiion Trust Ltd. (1ffl2). 1 K.B. 181.

Damages arising out of a breach of the contract assigned 
may In* sit off against a claim under the contract. Cummings v. 
Johnson, supra.. Young v. Ixitchin (1878). Kx.D. 12"; New­
foundland v. Newfoundland (1888), 13 A.C 1ffff; Campbell v 
Canadian Co-operative Ins. Co., 16 M.R. 464
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KH'vct of bringing cross action instead of counter-claiming 
consolidation, set off. Sec La Fleche v. Iternardin. 21 M IL 315. 
lien.rally see Kearns v. Kearns. 3 O.W.N. 1151. Medland v. 
\tivlor, 3 O.W.N. 1U0Ô ; Action for calls on stock, counter­
claim against directors. Poison iron Works v. Main. 23 O.W.1L 
7 Sli.

Sale of goods in ordinary course of business. Assignment 
of chose in action, set off. I tank of Montreal v. Tudhope. 21 
MU. 380.

,\s to pleading matters arising pendente lite. see rule 357.
Formerly a defendant could not sign judgment on a counter­

claim in default of defence. Thompson v. Yoekney. 22 W.L.R. 
'I .'.: 5 W.W.K. 501. Now see rule 315 and notes to rule 311. A 
plaint ill ’s defence to a counterclaim must be delivered within 
s da,'s. See rule 315, also rules 312, 182 and 183.

RULE 307 -I’IjEadinu—Defence and Counterclaims—Xtrik-
in<f Out Counterclaim.

19U2 Rule 202; 1005 Ontario Rule 254; 1913 Ontario Re- 
vision has dropped this rule.

“Named in manner aforesaid.” The reference is really to 
rule 309. For a similar inversion of position of the rules see 
llolmested &. Langton, p. 456.

Principles upon which excluded ;
Formerly it was held that a defendant could not counter- 

«•laim in respect of a cause of action not matured before the issue 
of the writ (statement of claim). Sharp v. McBurnie, 3 M R. 161, 
and that a plea of counterclaim should show that it was pay- 
Mile before and at the commencement of the action, ibid. Now 
rule 357 allows it in certain cases.

A defendant can only set up by way of counterclaim or 
s< t off a demand for which he can bring an action.

Therefore a cause of action which arose out of the juris­
diction cannot lie set up by way of counterclaim or set off un- 
*’ss t he circumstances lie such as to permit of an action being 
brought upon it. Canadian Bank of Commerce v. North wood, 
5 M R. 342.

s,,<‘ «Iso Cowell lock v. Ferry. 11 MR. 257: Miller v. Sutton, 
20 M R 209.

The application is properly made to the Referee in Chain 
hers, rule 27.
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RULE 308 I'i.i.amm; Defence and Cui ntkkclaims .Irnu-
mknt kok Balance ok Coixterclaim.
1002 Rule 203; 1005 Ontario Rule 253; 1013 Ontario Rules 

appear to drop this rule.
The same rule might he attained by setting off against 

each other pro tanto, .judgment pronounced on a claim and on 
a counterclaim under rule 300 (2), with judgment for pay­
ment of any balance.

Rule 300 (a) and this rule together make the same prin­
ciples apply if a balance is found owing to the plaintiff. Ben­
nett v. White (1010), W.X. 167. Levi Bros. v. Edwards. 11 
O.L.R. 30.

RULE 309 Pleaihnu—Defence \ni> Cot nterclaims—Pro-
ckedinos When Coi ntekci.aim Affects Third Person.
1002 Rule 204; 1005 Ontario Rule 248; 1013 Ontario Rule

113.
This and the following rules dealing with this subject are 

made under the authority of section 25 (f) of the Xct.
A third party brought in by counterclaim cannot set up 

a counterclaim against the plaintiff by counterclaim, Street v. 
(trover. 2 (j.B.D. 40* ; AI coy and (I. R. W. & II. Board v. 
(ireenhill (1*96), 1 Chy. 10; Oeneral Electric v. Victoria Elec­
tric, Iti P.R. 470; unless what is a counterclaim is in reality 
but a set off or a defence, (ireen v. Thornton, 0 C.L.T.. Oce.N. 
130. But where the plaintiff by counterclaim .joins issue on 
such counterclaim, he cannot complain of such irregularity, 
Hamilton v. Vineberg. 3 O.W.X. at 1338; but see Ilyatt v. 
Allan. 3 O.W.X. 370.

Under these rules there can he:—
1. A counterclaim by a defendant against the plaintiff 

and another as above.
2. No counterclaim by the defendant and a stranger to 

the action against a plaintiff (this is the converse of one) nor 
can the defendant make such others parties by counterclaim.

Pender v. Taddei (1808), 1 Q.B. 708.
There must be a claim against the plaintiff or the third 

party procedure under rules 223 et scip must be followed.
Where the counterclaim is against the plaintiff alone, it 

need not arise out of the same transaction, but where the
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miinterelaim is against the plaintiff and another, it is restrict­
ed in two ways.

1 The relief sought by the counterclaim must he speeifi- 
. ally related to the subject matter of the same action.

The plaintiff must have some interest in the eounter- 
claim against the stranger.

lîomann v. Brodrecht, 0 P.R. 2; Pernie v. Kennedy, 10 M R. 
JOT ; 12 W.L.IÎ. 48.

Rules 300, 307 and 308 only apply to counterclaims raised 
between the original parties to the action. Rule 300 et seq. ap­
ply only where the defendant’s counterclaim brings a third 
party into the action. The style of cause is doubled thus:

Between A.B., plaintiff, and
C.D. ami E.F., defendants, 

and
Between 0.1)., plaintiff by counterclaim, and

A.B.. E.F., and X.Y., defendants by counterclaim.
The Ontario Rule expressly requires the addition of the 

words “by counterclaim;” the practice in Manitoba is the same.
This must be served upon the original parties to the action, 

that is A.B. and E.F. within lti days (or as in rule 183 requir­
ed being “within the period within which he is required to 
«Hiver his defence to the plaintiff.” Service upon the stranger 
X.Y is governed by the following rule.

For tin- time for filing a defence. 8 days, see rules 311 
ami 312.

Defence includes counterclaim where there is one, Thomp­
son v Yockney, 23 M.R. 57.

RULE 310. PLEADING'—DEFENCE and Counterclaim»— Ser­
vice of (’OUNTERCLAIMK (IN SlTH THIRD PERSON.

1ÎI02 Rule 295; 1905 Ontario Rule 240 : 1013 Ontario Rule
113.

\mended by 10 Ed. VII., cap. 17, s. 4.
Defence includes counterclaim where there is one. Thomp­

son \ Yockney. supra.
This must lie served upon the stranger to the proceedings. 

'■*•■(■ notes to rule 300.
For rules regulating service of statement of claim, see 2fl7 

< t m | A defence is provided for by the following rule.
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RULE 311 PLEADING—DEFENCE AND COUNTERCLAIMS - STATE
aient of Defence by Such Third Person.
Aliy person not (originally mailt* a party) to the action, 

who is nerved with a counterclaim as aforesaid, must tile his 
statement of dt fence as if he had been served with a statement 
of claim in an action. Such person shall he a party to the ac­
tion from tin time when the counterclaim is filed. R.S.M. c.40. 
r. 2!Mi, 3 lieu. 5. c. 12, s. 3, part

1902 Rule 296; 1!M>5 Ontario Rule 250; 1913 Ontario Rule
111

The words in brackets were substituted for the words “a 
defendant ” by 3 (ieo. V., cap. 12. s. 3. The added parties must 
therefore defend within Iti days, or as the ease may In*, under 
rules 182 and 183.

The original parties must defend within 8 days under rule
U i

The amendment in the rule was made to obviate the difficul­
ties pointed out by Mathers. C.J.K.H., in his judgment in 
Thompson v. Yoekney, 23 M R, 571; 22 XV.L.R 863; 3 WAV. 
R. 591. where he held that a defendant could not sign judgment 
on a counterclaim in default of defence. See this very able judg­
ment for a history of these rules and the cause of the confu­
sion now remedied by the amendment to rules 311. 312. 315. 
317 and 320. By rule 315 default judgment may now he 
signed. See head note of same case as reported. 23 M.R. 571.

RULE 312. Pleading — Defence and Counterclaim—De­
fence to Counterclaim.

lbirj Rule 297; 1905 Ontario Rule 250; 1913 Ontario
Rule 114.

The former rule (297) had for the word “must” tin* word 
“may.’* The change was made by 3 (ieo. V. cap. 12. s. 3. 
See notes to rule 311.

This rule gives to all parties the right to tile a defence 
to a counterclaim. Strangers to the action already had the 
right under rule 311 to be exercised within the time provided 
for by rule 315 q.v. and the original plaintiff is again given 
the right by rule 315. where an original defendant is also 
mad.- defendant by counterclaim, semble he would have the 
same length ol time to defend thereto as lie would to a state­
ment of claim, as rule 315 only excepts a plaintiff
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l liv Ontario Rule minimi all defendants by counterclaim 
. defend within 10 (formerly 8) days.

Payment into court in answer to counterclaim, rule 508.
A plaintiff made a defendant by counterclaim may count- 

. it la im against the plaintiff by counterclaim in respect of a 
r,inst' of action accruing subseipient to the issue of the writ, 
Yoke \. Andrews. 8 Q.B.I). -128; or in respect of a breach of 
•■oiitraet alleged in the counterclaim so long as it is pleaded as 

shield and not as a sword. Renton Gibbs v. Neville ( 1900), 
Q.ll. 181 : Snyder v. Minnedosa, 5 W.W.R. 151. 2:1 M.R. 750.

RULE 313 Plkxdi.nu Defence and Counterclaim Reply 
to Statement ok Defence.
l!»i»2 Ride 207 (a; ; 1005 Ontario Rule 256; 1013 Ontario 

i. de 256; 1013 Ontario Ride 118; Rule 207 (a) added by
•i Kd. VII, c. 17. s. 2.

Long vacation is not to be reckoned in computing the 
Line, rule 305 (e).

The rules governing pleadings apply to a reply.
In Ontario the reply must be delivered within 3 weeks.
A plaintiff may either reply or amend his statement of 

claim under rule 320. except as provided for in this rule and 
ulvs 311. 312. and 314, and the only pleadings in an action shall 

I» a statement of claim and a statement of defence. If it is 
• I. sired to set up new facts, the latter practice must be follow­
ed, as a reply is merely what is called ami can set up no new 
facts, subject to rule 358. See also Qua v. ('.(). Woodman, 

o.L.R. 51.
The action is at issue at the expiration of 10 days from 

the delivery of the last, pleading, rule 320.
Where the statement of defence is a mere denial and the 

" ply is in no way called for thereby, but contains new mat- 
'■ " which constitutes a departure, the reply will be ordered 
'truck out. Monarch Lumber Co. v. Hewitt. 1 W.W.R. 1013; 
Umpire Sash, etc., Co. v. Maranda. 19 W.L. R. 78.

Review of discretion of referee, ibid.
in Ontario a counterclaiming defendant is entitled to

i* liver a reply to the defence of a plaintiff (defendant by 
' uuiiterclaim). Irwin v. Turner. 16 P R. 349. Semble rule 

13 will not hear such an interpretation, especially read in 
tL light of section 2 (e) of the Act. See also rule 184 as 
1,1 amended statement of defence filed in vacation.



no 1'hEADINU DEFENCE AND COUNTERCLAIM.

Where a plaintiff's claim is based entirely upon the As­
signments Act. it is a departure in pleading to set up in reply 
a case baaed on the Bills of Sale Act, and such case should not 
he recognized. Empire Sash & Door Co. v. Marauda. ‘21 M.K. 
005.

RULE 314. Pleading - Defence and Counterclaim -No 
SUBSEQUENT PlJCADING WlTltOVT Lk.WK.

1D02 Hide 207 (b); 1005 Ontario Rule 257 part; 1013 
Ontario Rule 110 part; rule 207 (b) was added by 5-6 Ed. 
VII. c. 17. s. 2.

The Ontario Hides have not the last clause, ami require 
a joinder of issue to be served. Under the Manitoba Hide 
(320) the action automatically becomes at issue at the expir­
ation o( ten days from the delivery of the last pleading. Quaere 
as to the meaning of the last clause in the rule, as a reply 
should merely be a denial and answer, which would put all 
quest ions in issue.

It is permissible to reply by denial of allegations, by 
wax of confession and avoidance. Smith v. Smith. 2 O.L.R.410.

RULE 315 Pleading — Defence and Counterclaim—Timk 
for Filing Defence to Counterclaim.
The time limited for tiling a statement of defence to a 

counterclaim shall be as stated in rules 182 and 183. except 
iii the case of a plaintiff who shall, (a) deliver it within eight 
days from service of the counterclaim on him. H.S.M. e. 40,
r. 298; 3 (ieo. V. c. 12, s- 3 part.

1902 Hide 298; 1905 Ontario Hale 250; 1913 Ontario
Hide 114.

The former rule had at (a) the words “if he wishes to 
deliver a defence.” These were struck out by 3 Geo. V. cap 12,
s. 3. following the judgment in Thompson v. Yocknev, supra. 
See notes to rule 311.

RULE 316. —Pleading—Defence and Counterclaim—Rule* 
Governing Subsequent Proceedings to Counterclaims. 

1902 Hide 298 (a); 1905 Ontario Hide 252; 1913 Ontario 
Buk 116.

The rule 298 (a) was added by 10 Ed. VII. cap. 17. s. 5. 
The abovi Ontario Rules are the only ones at all rescmb-



GENERAL RULES OF PLEADING. Ill

liiu mil lib, iuil it would seem they would warrunt the 
practice which is the same as that called for by rule 316.

RULE 317 I leading—Defence and ( 'OVNTEKCEAM — 1*80. 
ceedings When Counterclaim* Not Defended.

1902 Rule 29* (hi ; 19(1.) Ontario Rules 2b > and 593; 191:1 
Ontario Rule 121.

1902 29S (b; added hy 10 K<l. Vll., c. 17. s. 5 part.
.z the plaint iff in the action.’* These words wen- 

added by Geo. X’., c. 12. s. 3. See notes to rule 311.
The Ontario Rules (121. 3f»H and 357) require the plead 

mgs to he noted dosed and a motion ex parte for judg­
ment except in certain cases where it may he signed on praecipe. 
The same practice will Is- followed in Manitoba under rule 317. 
in so far as failure to tile a defence to a counterclaim is con- 
<••■•rued, hut there is no provision in Manitoba for noting plead­
ings dosed. For other cases see rules 007 et seq. which govern 
tin proceedings when no defence is tiled to a statement of 
claim.

RULE 318. I ’leading—.Generally- Former Rii.es and Laws 
of Pleading Abolished.

19112 Rule 299; 1900 Ontario Rule 2b4; 1913 Ontario Rule 
"•••its this rule. The effect is the same. Sec also rule 2. The 
cardinal difference between the former system of common law 

z ami the present is that tin- common law rules requir- 
"I the parties to set forth the legal result of the facts and not 
thr I,lets themselves. Now tin- facts must he stated, as in the 
l‘'»rmer Chancery practice, and the legal result is decided by 
the Court. See notes to rule 323 infra.

RULE 319 —Pleading—(Iexerai.lv—Rvi.es ok Pleading Si n- 
ST1TVTED.

1902 Rule 300; 1905 Ontario Rule 204 ; 1913 Ontario Rule 
• nits this rule. The practice is the same.

RULE 320 -Pleading—Generally—Pleadings in Actions— 
Issue—Effect of Filing Defence—Amendment—De­
fence to Counterclaim.

1902 Rule 301. There is no Ontario counterpart to the 
l ist part of this rule.

3016
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69
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First amended by 5-ti Ed. VII.. cap. 17, s. 3.
The word defence includes counterclaim where there is one. 

Thompson v. Yoekney. 23 M.R. 571.
Action at issue. In Ontario an action is at issue when 

joinder of issue is served after the reply il any (under Ontario 
Rule HR i or if no joinder is delivered, three weeks after the 
delivery of the statement of defence. See Ontario Rule 1905 
(2(12 - and notes. 1913 Ontario Rule 120.

In Ontario, where a reply is delivered but issue is not join­
ed, the pleadings become closed upon the expiration of 4 days 
from the delivery of the reply, Schneider v. Proctor. 9 l'.R. II ; 
(jua v. CO. Woodman, 5 O.L.R. 51. After the pleadings are 
closed either party may give notice of trial. Ontario rule 530.

The Manitoba Rule governing notice of trial is 56(1, except 
as mentioned in rules 311, 312, 313 and 314.

The pleadings provided for by these rules are:—
311. Statement of defence by third person added under

rule 309 by counterclaim.
312, Defence to counterclaim.
313, Plaintiff's reply.
314. Any pleading allowed on special application to the

Court or a Judge.
See notes to these rules supra.
" And lie max amend his statement of Claim.”
The plaintiff may follow this rule or reply under rule 313. 

See notes to rule 313 for the principles governing his choice.
For the rules governing amendment, see rule 34H et se<|.
Defence t<> Counterclaim. This side note should have been 

struck out in revision, as the following clause to which it re­
ferred was struck out by 3 (îeo. V. cap. 12, s. 3. following the 
decision in Thompson v. Yoekney, 3 W.W.R. 591.

Where a counterclaim has been tiled the plaint ill' may tile 
a defence to such counterclaim.” See the third party proced­
ure. Rules 223 et sei|. and notes.

Under this rule it is not necessary to tile a reply if it is 
only sought to deny allegations, as by this rule they are con­
sidered denied. See also per Ilowell, C.J.M.. Affleck v. Mason, 
21 M R. at p. 761.

Where a statement of defence has been amended, an ac­
tion is not at issue until the expiration of 10 days from the de­
livery of the amended statement of defence. Brown v. Telegram 
Printing Co.. 21 M R. 775, and as to statement of claim, this 
case is followed in Pituru v. Haney. 23 M.R. 753.
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RULE 321
1902 Rule 302; 1905 Ontario Rule 265; 1913 Ontario

Rule 139 part.
See rule 372 as to rolls ami records, size of when folded,etc. 
As to paper notices aiid written proceedings generally see 

rules 369 et seq.; and as to “writing” and “written,” R.S.M., 
cap. 105, s. 27 (k).

RULE 322 -Pleading—Generally—Printing Pleading—Ai.- 
low ante for Same.
1902 Rule 303; 1905 Ontario Rule 265 (2).
A folio shall mean 100 words. Rule 374.

RULE 323 -Pleading—Generally—Delivery of Pleading 
Si KsEtji ent to Statement of Claim—Marking Pleading. 

1902 Rule .m ; 1905 Ontario Rule 266, 267; 1913 On­
tario Rule 140.

The Ontario Rule also requires the name of the solicitor 
and his address to he endorsed on the face. Manitoba Rule 
•03 makes the same requirements as to a statement of claim. 

Semble there is no such rule as to other pleadings in Manitoba.
The Ontario Rule 267 was the same as the last clause of 

rule 323, except that delivery also included service ; under the 
mw Ontario practice (rule 140). the pleading must first be 

led and the copy served must bear the date of filing endorsed 
"0 the face. The practice in Manitoba is the same and a plead­
ing is generally filed before being served, and see rule 324 which 

mild seem to require filing before service.

RULE 324 Pleading—Generally —Service of Pleading Sub-
'ec/i ent to Statement of Claim.

1902 Rule 305. No Ontario counterpart in form, this prac­
tice being provided for hv rule (267) 140. See notes to rule 
323 above.

s* n ice should he made upon the solicitor if one appears 
b.r ilie party, rule 293. or his agent, ibid. If the party ap­
pears in person, the papers and proceedings may be left in the 

nut of which the statement of claim issued, rule 271. See 
rub- 272 and as to service of a statement of claim, rules 267
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RULE 325. -Pl.LAWNO —C i IN KKAI.I.V F<>KM OF I'LEADIN'US.

11)02 Kill** 300; 190.1 Ontario Rule 2«>*; 1913 Ontario
Rule 141.

Tin* Ontario Rules haw not tin* Iasi clause. See tin* notes 
to rule 318, as to tin* difference between tin* former and present 
practice requiring the stating of material facts. See also Law­
ler v. Carrier, 10 P R. 020; Harris v. Jenkins. 22 Cliy* I). 481 ; 
Phillips v. Phillips, 4 (J.IVL). 127; Stratford v. Gordon. 14 
P.R. 407 ; I irai It v. Tew, 18 PR. 30; Davey v- Garrett, 7 Ch.
1 ). 473. See also 25 ('.I T. (ilis.

The following rules should he carefully read in conjunct ion 
with this rule, the whole forming, as it were, a codification of 
the rules of pleading.

Statements of claim are governed, in so far as the pleading 
is concerned, particularly by this rule and rules 300 (b) and 
328. Relief claimed to be stated specifically, statements of de­
fence by 339, 340, 341. 342 and 343, and pleadings generally 
by 329; distinct claims or defences to be stated separately, 330; 
effect of document may be stated, 331 ; malice, etc., to be alleged 
as a fact. 3:12 ; also notice ; 333, also implied contract ; 334.
facts presumed ..... I not be stated; 335. representative capacity
specifically denied; 330. allegations and proof of conditions pre­
cedent . 337, must specifically deny incorporation if the fact of 
non-incorporation is sought to he proved ; 538, as to effect of 
bare denial of contract.

When the failure to prove a fact will cause an action to 
fail, that fact is a material one upon which the plaintiff re­
lies. and. under this rule, should he .si*4 out in the statement of 
claim.

Makarsky v. C.P.R. (1904), 15 M R. 53.
As to manner of making admissions, see rule 327 infra.
In a statement of claim making out a case for an injunc­

tion to prevent an infringement of the plaintiff's trade name, 
they may either allege in terse and general terms the acquisi­
tion of a title by long user or they may set out such facts in de­
tail to prove the user, as they might have furnished by way of 
particulars if denmided, in ease they had confined themselves in 
the first instance to a general allegation of title acquired by 
user. Then Noel Co & Vitae Ore Co.. 17 M R. 319, followed 
MacLean v. Kingdon Printing Co.. Is M R. 274. Set1 rule 347 
and notes.
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Must plead positively ami not on information. Alois Kchwei- 
•j. r & Cu. v. Yineberg Co.. 15 M.R. 536.

A plea, against the validity of which as a defence there 
i> direct Manitoba authority, will not, on that ground only, he 
struck out, Woods v. Tees, 5 M.R. 256.

A statement of claim against a railway company for killing 
ii horse contained a general plea of negligence and a specific 
plea alleging the absence of cattle guards. The evidence prov­
ed a defect in the fence. Held the pleading was sufficient to sup­
port a finding for the plaintiff, Stitt v. C.N.R. Co., 3 W.W.R. 
1117.

See notes to rule 328. supra.
As to particulars see the following rule:
Libel. If the words are not libellous per se there must he 

mi inuendo showing in what sense they were defamatory, Smith 
v Ihm. 21 M.R. 583, per Howell, C.J.M., at p. 593.

RULE 326 -1 *i.hading—Generally—Particulars to bk Filed.
1902 Rule 306 (a). No Ontario counterpart. The 1905 

Ontario Rules had a rule (299) providing for the ordering of 
particulars upon an application for that purpose. This rule 
appears to have been dropped in the 1913 revision, and the 
power of ordering particulars now seems to depend upon the 
inherent jurisdiction of the court, as it did before the passing 

rule 299. Queen Victoria Park, etc., v. Howard. 13 P R 14, 
and as it seems to do in Manitoba.

The present rule was added by 10 Ed. VIT, cap. 17, s. 6.
See notes to rule 300 (c).
Semble the better practice is to demand particulars by 

written demand, and in default move before tîie referee in 
chambers for them under the authority set out above.

As to the general rules applicable on such a motion, see 
smith v. Boyd. 17 P.R. 463; Bank of Toronto v. Insurance 
Company. 18 P.R. 27.

I lie motion should be confined to such particulars as are 
" fused upon demand. In the discretion of the judge an order 
*"1’ particulars may be made ex parte, but the correct practice 
is upon notice of motion. Martel v. Du bord. 1 M.R. 174.

Particulars will not be ordered after the close of the 
le adings. Smith v. Boyd : and Bank of Toronto v. Insurance 
Co followed. Savage v. C.P.R.. 16 M.R. 376: Rat Portage 
Lumber Co. v. Equity Fire Ins. Co.. 17 M.R. 33, 6 W.L.R. 3.
' ’il.-ss it is shown by affidavit or otherwise independently of



116 GENERAL RULES OF PLEADING.

tin* pleadings that they are required for the purpose of saving 
expense or preventing surprise at the trial, ibid.

Particulars are not. as in England, treated as amendments 
to the pleadings. If the party seeking particulars has ex­
amined the opposite party for discovery and failed to get them, 
that might he treated as a special circumstance warranting the 
order. Savage v. C.P.R.. supra ; Kelly v. Kelly, 18 M.R. 331.

If delivered on examination, they are as binding as if in 
a pleading, ibid.

In certain eases discovery may be ordered before a party 
is compelled to reply to a demand for particulars. Timmons 
v. National Life, 18 M.R. 465, and see notes to rule 398. 
Paragraph— “Particulars.'’

As to in libel actions, see Timmons v. National Life, 18 
M.R. 465; 19 M.R. I'll, on plea of privilege.

Lever v. Associated Newspapers (1907), 1 K B. 626.
In malicious prosecution actions. Cousins v. C.N.R., IS M. 

R. 320. Fraud, Appleman v. Appleman, 12 P R. 138. Partic­
ulars refused in a negligence action, Cuperman v. Ashdown. 20 
M.R. 124; 16 W.L.R. 687, in which Metcalfe, J., sums up the 
Manitoba practice, following Miller v. West bourne, 13 M.R. 197. 
Particulars ordered of special damage in Elliott v. Hogue. 3 M. 
R. 674. an action on a promissory note. In act ions of tort must 
show special grounds for order, Miller v. Rural Municipality ot 
West bourne. 13 M.R. 197.

For Ontario practice see Town of Sturgeon Falls v. Im­
perial Land Co.. 2 O.W.N. 1433; 3 O. W.N. 49. 216.

For particulars of a plea of not guilty by statute, rule 343
See notes to rules 180 and 181 as to disclosure by solicitors 

and plaintiffs.

RULE 327. Plkadinu—Generally—Admissions.
1902 Rule 307 ; 1905 Ontario Rule 270. 1913 Ontario Rule 

omits this rule and leaves it to rule 142 (see notes to rule 305, 
above i. which applies to all pleadings to require admissions 
without specifying the form they are to take. By rule 142 a 
defendant is not permitted to deny generally.

RULE 328. 19.kadino—(îknkhai.lv- Rklikk Claimed to be
Stated Specifically.
1902 Rule 3Uh; 1905 Ontario Rule 273; 1913 Ontario

Rule 145. The terms of rule 145 are less verbose, hut the rule
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means the same, it would appear, although it drops the words “or 
n lit-f < " by the defendant in his statement of defence.'"
Tin last clause of rule 328 is omitted from Ontario Rule 145. 
Si r notes to rule 308 infra.

See notes to rules 300 and 325 supra, which must be read 
with this rule.

Dilatory pleas are abolished, Goldfields v. Harris. 2 O. W.
N 1391

As to the relief that may be given under a prayer for “such 
further and other relief,” see Holman v. Knox, 25 O.L.R., p. 

•'s. at p. tiOti and 607; Gaughan v. Sharpe (1881) 6 A.R. 417; 
Gunn v. Trust & Loan (1882), 2 O.R. 393.

As to pleading alternatives, see Grice v. Bertram. 3 O.VV. 
V 17s. they must not he inconsistent, ibid. Hines v. Pepper, 6 
o.W.R. 713; Moore v. Vlleoats 110081. 1 Ch. 575; Stater v. 
Canada Central, 25 Gr. 363.

See Empire Sa sit. «etc., v. Marauda, 21 M.R. 607.
Where several defendants are joined in an action the state- 

nient of claim must show clearly what is charged against each 
party, otherwise the ambiguous portions will be struck out, Alex- 
ander v Simpson, 1 XV.W.R. 032.

As to joinder of parties, see rules 105 et seq.
As to amendments of statements of claim, rules 320, 345 

• I seq.. and as to pleading rs arising pendente lite, rules 
35s and notes.

RULE 329 -pi>: \dino—Generally—Distinct Claims or De­
fences to hk Stated Separately.
1002 Rule 300; 1005 Ontario Rule 274;. 1013 Ontario

Rules drop this clause.
This rule governs the manner of setting up the pleas al- 

lowed by rules 106 and 230.
In Alois Schweiger & Co. v. Vineberg Co.. 15 M.R. 536, a 

«•Ians.- was struck out as conflicting with this rule.

RULE 330 -Pleading—Generally — Effect of Document 
May he Stated.
1002 Rule 310; 1005 Ontario Rule 275; 1013 Ontario

Rule 147.
The Ontario Rule 275 had at the end tin- words “unless 

th- precise words of the document or any part thereof are 
i1 • rial. Ontario Rule 147 is identical with rule 330.

4
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The precise words in libel actions must still lie set out, 
llradlaugh v. The Queen, 1 Q.B.D. (107; Ilay v. Bingham, 5 
O.L.R. 224.

RULE 331— Pleading—Generally—Allegation of Malice, 
Etc.
1902 Rule 311; 1905 Ontario Rule 270; 1913 Ontario

Rule 148.
Where an act is lawful, the mere fact that it was done 

maliciously does not make it unlawful, Allen v. Flood 1898, 
A.C. 1.

Fraud. As to sufficiency of allegation, see Marshall v. 
Staden, 08 Eng. R. 177. followed in Pringle v. Dwver, 2 W. 
W.R. (Alta.) 1049; Dougan v. Mitchell, 9 M.R. 177, de­
murrer allowed; A-G. v. Richard, 4 M.R. 336; Moore v. 
Scott, 5 W.L.R. 8. The other side may demand particulars 
of tin* fraud, Appleman v. Appleman, 12 P.R. 138.

Malice; Rogers v. Clark, 13 M.R. 189; Hopewell v. 
Kennedy. 9 O.L.R. 49.

Negligence; It is sufficient to allege negligence gener­
ally, Quillinan v. Can. Southern Rv., 6 O.R. 507.

Shaw v. C.P.R., 5 M.R. 198; Stitt v. C.X.R., 3 W.W.R.
1110.

RULE 332.—Pleading—Generally—A legation of Notice. 
1902 Rule 312; 1905 Ontario Rule 277; 1913 Ontario
Rule 149.
A contract is not really a fact, it is an inference of law 

from facts. See rule 333.

RULE 333.—Pleading—Generally—Allegation up Implied 
Contract.
1902 Rule 313; 1905 Ontario Rule 278; 1913 Ontario

Rule 150 has not the last clause.
See note to rule 332. Where an express agreement in 

writing exists rule 330 governs tin* pleading of it.
For rules governing the interpretation of such a contract, 

see Hailey v. Dawson. 3 O.W.N. 560; 25 O.L.R. 387, where 
the cases are collected, and Watson v. Manitoba Free Press Co., 
18 M.R. 309; Alois Schweiger & Co. v. \ Ineberg Co., 15 M. 
It. 536. See rule 338 as to the effect of a bare denial of n 
contract.
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RULE 334 Pleading—Generally—Facth Presi med Need 
Not hk Stated.

1902 Hull- 314 ; 1905 Ontario Rule 279; 1913 Ontario
Rule 151.

Sit rule 587.

RULE 335 I 'leading—Generally—Representative Capacity 
to he Denied Specifically.

1902 Rule 315; 1905 Ontario Rule 280; 1913 Ontario
Rule 152.

Sit also rule 305. In Ontario the silence of a pleading 
is no admission (1905 Ontario Rule 272i 1913 Rule 144. In 
Manitoba it is by virtue of rule 305 and 335.

RULE 336 Pleading—Generally—Allegations and Proof 
of Conditions Precedent.

1902 Rule 315 (a); 1905 Ontario Rule 130; 1913 Ontario 
Rule 146. This rule was added by 7, 8 Ed. VII, cap. 12, s. 10. 
Sit Clarke v. City of Winnipeg, T.W. 56.

As to pleading conditions in a tire policy, see Prairie City 
161 Company v. Standard Mutual Fire Ins. Co.. 19 M.R. 720; 
14 W.L.R. 380, sub. noin., Lewis v. Standard Mutual, etc., Co., 
il N.C.R. 40.

RULE 337 Pleading—Generally—Incorporation of Party 
Need Not be Proved Cnijcss Specifically Denied.

1902 Rule 316; 1905 Ontario Rule 281 ; 1913 Ontario
153

See King Furniture v. Berlin, 5 O.L.R. 463. See rule 214.

RULE 338. -Pleading—Generally—Bare Denial of Con­
tract Only Denial of the Making.

1902 Rule 317; 1905 Ontario Rule 282; 1913 Ontario
Rule 154.

See rule 333 and notes.

RULE 339 -Pleading—Generally—No Plea in Abatement.
1902 Rule 318; 1905 Ontario Rule 283. The 1913 revi- 

s "ii drops this rule.
A plea in abatement was one showing some ground for
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abating, i.t*. quashing, the writ. This is now superseded by 
Hu- praetiee under Manitoba Rule 22(1. and in Ontario the re­
vision of 1012 dropped the corresponding 1005 rule (200). 
For a ease under the former practice see Shore v. Green, (> 
M.R. 322. and see McKeown v. I.eehtzier, 20 W.L.R. 204.

RULE 340 —IN.lading—Generally Nu Nkw Assignment.

1002 Rule 310; 1005 Ontario Rule 284. The 1013 On­
tario revision drops this rule. See notes to rule 330. The On­
tario Rules also have a provision (rule 157) that a subsequent 
pleading shall not raise any new ground of claim or contain 
any allegations of fact inconsistent with the previous pleading 
of the party pleading the same. There is no such rule in Man­
itoba. See llolmestcd & Langton, p. 488. for a history of 
new assignment, and p. 492 for cases governing inconsistent 

iTs. Quaere whether subject to the rule allowing alter- 
native pleas (328). which also exists in Ontario, the practice in 
Manitoba would not be the same.

RULE 341. -|N,eadin<;—Generally Defence to Action mu
Recovery of Land.
1902 Rule 320; 1905 Ontario Rule 285; 1913 Ontario

Rule 155. The Ontario Rule has not the last clause of 341. 
which seems to be redundant.

The plninliff may force the defendant to discover his title 
before trial by moving to appoint a receiver of the rents and 
profits. as the defendant must oppose the plaintiff's prima 
facie title with bis own, Johns v- Johns (1898) 2 Chy. 580.

A mortgagor in default could not set up this rule.
The effect of a deed is not a fact, and a mere plea of the 

effect is embarrassing, Phillips v. Phillips, 4 Q.R.l). 127;
llolmestcd & Langton. p. 489.

RULE 342. —Pleading—Generally—|N.ka of “Not Guilty by 
Statute.’'
1902 itule 321; 1905 Ontario Rule 28f>; 1913 Ontario

Rule 15b part.
For the effect of such a plea see Pettitt v. Kerr. 5 M.R. 359. 
As to the manner of pleading see the following rule.

20



STRIKING OUT, AMENDING PLEADINGS, ETC. 121

RULE 343.—Pleading-—Generally—Plea of ‘ * Not Guilty by 
Statute” to Contain Reference to Statute Relied On.

1902 Rule 322; 1905 Ontario Rule 2<7 ; 1913 Ontario
Rule 156 part.

In referring to a revision of statutes the statute originally 
bringing the law pleaded into force, should also be referred to; 
although in one case where a plaintiff required particulars of 
such a defence an Ontario Divisional Court overruled the ap­
plication, holding that the Ontario Rule (299 i excluded it. 
Taylor v. (I.T.R., 2 O.L.R. 14S. Sve R.S.O. 1S97, cap: 88. and 
the Dominion Railway Act, sec. 306.

RULE 344. —|’leadin'!;—Issues.—Settling the Issue of Fact 
in Discute Between Parties—Settling Admissions—Pro­
cedure.

1902 Rule 323 as amended by 6-7 Ed. VII. c. 12. s. 5; 
1905 Ontario Rules 376 and 377: 1913 Ontario Rule 125 and
233.

This rule permits rule 436 to be given effect to.
See rule 4o3 to 469, as to special cases.
Rule 636 provides for judgment on motion after issues 

tried, if not provided for in the order directing.

RULE 345 —Pleadings—Striking Out, Amending Pleadings. 
Etc.- Court May Order Scanda uns Matter to be Ex- 
I’UGNED.

1902 Rule 324: 1905 Ontario Rule 296; 1913 Ontario
Rule 136.

The court may make such an order without application 
from either party, or a stranger may apply for such order. 

Ilolmested & Langton. p. 497.
This rule applies to proceedings at tin- trial only. The 

3iew Ontario Rule covers all applications no matter when 
made. The Manitoba Rules 346 and 347 provide for applica­
tions other than at trial. The Ontario Rules have a rule (261 ' 
1-4 which provides for the striking out of a pleading as a 
u"hoh , and the pleading must be attacked as a whole. There is 
no such rule in Manitoba, but a pleading may be attacked in 
its entirety.

scandalous. As to what is scandalous, see Millington v. 
Loring. 6 Q.B 1). 190; Remington v. Scholes (1897) 2 Chy. 1 ;
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in r«- *fessop 11110, W.N. 128: Christie v. Christie, LR. 8, Ch. 
Ap|». 4!»!»: Saddlier v. Smith. 7 P.R. 4<i9. Is not scandalous, 
if révélant, Fisher v. Owen, 8 ('h. I). 653-

Costs. As to disallowance of costs of unnecessary plead­
ings, see rule 974. and as to the costs of such an application, 
Ilolincsted v. Langton, p. 498.

Prolixity, not necessarily a ground for striking out. Theo 
Noel Co. v. Vitae Ore Co., 17 M.R. 319. See notes to rule 347.

RULE 346 pi.K xniNi; Striking Oi t. A mi nium; Pi kaMXus. 
Et<\—Motion to Exim ngk May bk Mm>k at Any Time

I tl.FU UK 11 KAKINd.

1!*02 Rule .125; 1905 Ontario Rule 297; 191:1 Ontario 
Rule 147.

See notes to rules 345 and 347. See A. v. It.. 14 M.R. 729, 
as to scandal in an affidavit.

RULE 347 Pleading -Strikin'*; Oct, Amending Pleadings, 
Etc.- Striking Oi t ok Amending Scandalocs or Embar­
rassing Matters.

1902 Rule 326 ; 1905 Ontario Rule 298; 1913 Ontario
Rule 136.

The rule was cast in its present form by 7-8 Ed. VII, c. 
12. s. 6.

Rule 345 is confined to expunging a pleading or having 
it taken off the tiles as scandalous. See notes to that rule.

I’lider this rule a pleading may he struck out in whole or 
in part, if the whole or a part is:

1. Scandalous. See notes to 345.
2. Unnecessary. See notes to 345 ; as to prolixity, need 

not lie struck out as being merely unnecessary, Pyne v. Pyne, 3 
OWN. 162.

3. Embarrassing.
This rule merely declares the powers inherent in the Court. 

Holmes!ed A: Langton, p. 499.
Pleadings should seldom be interfered with on summary 

application. Class v. Grant, 14 P.R. 407 ; Stratford v. Gordon. 
II |».R. ||'7: Holland v. Hall, 3 <> W.N 103.

For a history of the rule see Pyne v. Pyne. supra.
Laches may defeat such an application, British Linen Co. 

v. MeEwen, 8 M.R. 214.
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Nor should such a motion be made while there is a demurrer 
pending, Smith v. Murray, 21 M R. 753. A plaintiff, who may 
not now demur, may move to strike out any pleading which 
would have been held bad on demurrer under the former prac­
tice. Aetna Life Insce. Co. v.’Sharpe, 11 M.R. 141.

Costs of successful motion, to successful party in the cause 
in any event, ibid.

The embarrassment should be plain ami obvious, Douglas 
Voting, 22 W.L.R. 733 (Kask.).

Prolixity not embarrassment, Maclean v. Kingdon Print- 
m_' Co.. IS M.R. 274, but obscurity is Strathdee v. Manufac- 
’ irers. 11 W.L.R. 468 (Alta). See notes to rule 345 and sub­
head 1 2 i to this rule, above. Pleading matters of evidence is 
embarrassing. Jones v. Core, 22 W.L.R. 739 (Sask.).

Si.axdkk. For embarrassing pleas in. See Messervev v. 
Simpson, 22 M.R. 421, 20 W.L.R. 531; Holland v. Ilall, 3 O.W. 
V 103. A pleading is embarrassing unless it follows rules 318

Generally as to this rule see Durvea v. Kaufman, 21 O.L.R. 
1*1. Hamilton v. National Trust, 7 O.L.R. 607; Wilbur v. 
Nelson, 3 O.W.N. 236. Rutherford v. Murray-Kay, ibid 29, 
Addis v. Gramophone Co. (1909), A.C. 488, 493, binding by 
virtue of Trimble v. Hill, 5 A.C. 342. 344; National Trust v. 
Trust and Guarantee, 3 O.W.N. 104.

In an action of negligence a denial of negligence followed 
by an allegation of contributory negligence is not embarrassing, 
Smith v. Canada Cycle & Motor Co.. 15 W.L.R. 344.

Specific denials of material allegations contained in the 
statement of claim are unobjectionable, ibid.

A plea of fair comment in a defence in a libel action was 
1 • I<1 not to be embarrassing. Martin v. Manitoba Free Press 
Co.. 7 M.R. 413.

RULE 348 Pleading—Striking Opt, Amending Pleadings, 
Kt< Amending by Plaintiff Without Leave—Time for 
Filing Defence—Praecipe Order to Amend Clerical 
Errors—One Order of Course to Amend Obtainable at 
Xny Time Before Issue.

1962 Rule 327; 1905 Ontario Rnle 300 (part) 1247 (part) 
It would seem that under the first clause of this rule a 

I»1 mtitt' may amend his statement of claim even after the
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defence lias been delivered (ss. If », if he amends within the time 
limited for filing such defence. A new time for filing a defence 
then begins to run if one has been filed, and a defence to the 
amended statement of claim must be filed within S days, even 
it would seem where the defendant is out of the jurisdiction. 
(Quaere, if no defence is filed and a plaint ill* amends on the last 
day but one. must the defence still be filed on the last day 1 
It would seem so. but see rule 350 (ss. 2). only goes to eases 
where a defence is filed.

No order is required to amend under the first clause of 
this rule. Either party may amend under clause (3) by virtue 
of 3 (ieo. V.. c. 12. s. 3, which inserted the words “any plead­
ing** in place of the words “the statement of claim.” The 
plaintiff may amend once on praecipe at any time before the 
action is at issue, ss. (4) added by 1-2 Ed. VII.. c. ti. s. 5. 
The action is at issue at the expiration of 10 days from the de­
livery of the last pleading. For orders of course or side bar 
rules, sec 1 lolmested & Langton. p. 212. See rule 21 and notes.

lty an amendment on praecipe under this rule new parties 
defendant may be added with claims for relief against them. 
First National Bank v. Avitt, 26 W.L.R. 37. 5 WAV.It. 663.

See notes to rule 351.
A defendant may amend his set off or counterclaim without 

leave under rule 349, but must move to amend his statement 
of defence, if he desires to do so. under rule 351. As to the 
effect of not pleading to an amended pleading, see rule 350.

As to amending a statement of claim where a defendant is 
added or substituted, see rule 222.

RULE 349. -Pleading—Stkikino Out, Amending Pleading. 
Etc.—Amendments by Defendant Without Leave.

1902 Rule 328; no similar Ontario Rule. A defendant 
must move for leave to amend under the Ontario Rules unless 
by consent. It would seem that under this rule a statement 
of defence may not be amended, but only a set off or counter­
claim. and that unless it is desired to amend merely clerical 
errors in a statement of defence under rule 348 (31, a motion 
must be made under rule 351. See rules 320 and 348 and notes. 
A defence filed in vacation may be amended within 8 days after 
vacation, rule 184.—computation of,—rule 386.

As to pleading to an amended pleading, see rule 350.
The amendment must be made within 8 days. See rule 386.
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RULE 350 -Pleading—-Striking Opt, Amending Pleading 
Etc.—Pleading to Amend Pleading.

1902 Kill** 329; 1905 Ontario Rule 302; 1913 Ontario Rule
12h.

The Ontario Rules only apply to a defendant pleading to 
. il amended pleading of a plaintiff, amended under (1905) On­
tario Rule 300, 1913 Ontario Rule 127, and not to an amend­
ment made on order.

Rule 350 applies to all eases and to amendments on

A party pleading to an amended pleading may
1. Plead anew, or
2. Plead additional matter.
3. Permit his former pleading to the pleading since

amended, to stand as his pleading to the amended 
pleading.

Ri <vi isites of Delivery. See rule 323 and 350.

RULE 351 Pleading—Striking Opt, Amending Pleading,
Etc.—Application for Leave to Amend.

1902 Rule 330; 1904 Ontario Rule 304; 1913 Ontario Rule
130.

This rule provides for an application for leave to amend. 
1. At any time before trial, to a .Judge in Chambers.
This motion is properly made to the Referee in Chambers,

rule 27.
The hardship of an amendment is no answer to an appli­

cation.
Hunter v. Boyd. 6 O.L.R. 639.
That an amendment sets up a new cause of action is not 

1T itself a sufficient ground for refusing to allow it.
Pee v. Gallagher. 15 M.R. 677, but see Davis v. Burt & 

MeEailane. 13 W.L.R. 534 (Sask.).
This rule gives effect to section 25 of the Act.
W here a plaintiff not entitled to relief on his pleadings is 

entitled on the pleading of the defendant, he should amend in- 
''' ad of admitting the favourable case in bis reply. Boyle v. 
Wilson, 9 M.R. 180. As to tile discretion exercised in allowing 
amendment, see Ilanburv v. Chambers, 10 M.R. 167; .Johnson 

x Band Corporation of Canada, fi M.R. 527.
The test is whether or not the party opposing the amend-

5



I
ment would lx; placed in such a position lie could not be com- 
peiisated by an allowance for costs or otherwise.

Winnipeg v. Winnipeg Electric, 111 M.R. 2711.
Lee v. (lallagher. supra.
Snyder v. Minnedosa, 5 W.W.R. 151.
See notes to rule 202 (c) as to demurrer.
As to amending to plead matters arising pendente life, see 

rule 258 et sen. and notes. As to amendment by adding or 
striking out parties, set- rule 221 et seq.

In an action for an injunction to restrain breaches of a 
contract made on liehalf of a company to Is* formed, an amend­
ment to add claims for damages for the plaintiff as trustee for 
such company and for the company as c.q.t., was refused, ('ass 
v. MeCuteheon, lf> M.R. 069.

Great delay in making an application only partially ac­
counted for. is no ground for refusing it if no injury is caused 
that cannot be compensated by costs. McPherson v. Edwards, 19 
M.R. 227; Id W.L.R. 440.

St.xti tk of Limitations. An amendment to plead this tie- 
fence should Ik* allowed, Laehappelle v. Lemay, 17 M.R. 161 : 
Keck v. Anderson. 26 W.L.R. 144. W.W.R. 659; Patterson 
v. ('entrai, 17 P.R. 470.

Statute of Fra vos. An amendment to plead this defence 
was refused in «lames v. Smith (1891), 1 i’liy. 284; hut see Wil­
liams v. Leonard. 16 P.R. 551 ; Klmesley v. Harrison. 17 P.R. 425.

Leave granted to a defendant to amend his defence by add­
ing the words “liefore action” to a plea of payment, Aetna 
l ife Inset*. Co. v. Sharp. 11 M.R. 141.

Assn in MKNT8 AtT. An amendment to a statement of claim 
after the expiration of the time limited for suit by the Assign­
ments Act by adding the words “anti the same is brought for 
the benefit of the creditors generally of the said debtor.” re­
fused, as the statutory time for bringing such an action had 
expired. Ferguson v. Bryans, 15 M.R 170, following David­
son v. Campbell. 5 M.R. 250.

AMKxn.WF.XT Granted. Sliiels v. Adamson. 14 M.R. 702, 
to plead an estoppel.

Refused. Bennett v. Gilmour, 16 M.R. 204 (to claim re­
lief against G. who obtained an interest in land after lie had 
transferred his former interest to the plaintiff *.

Douglas v. Mann. 11 M.R. 546 (after defendant had re­
fused production of the partnership liooks his application for 
leave to amend by setting up a partnership between the plain-
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hif miiiI himself was refused . Iluggard v. Rennet to, 10 W.L.R. 
to deny a trust declared under seal».

See as 1<i perfecting defective material, rule 496.
Elliott v. Robertson, 111 M.R. 028. See notes to rule 012.
( < isTs. See rule 004.
As to the time within which tin- amendment must be made 

see rule 0Ô0. and for the manner of making, rules 0Ô4. 0.V> and

2. At the triai, to the presiding Jidge.
Notice of intention to apply should lie given under rule 

.'>l\ a reasonable time before trial and the affidavit supporting 
Hie application as a general rule is served with the notice of 
mot ion.

II the application is made at the conclusion of the evi- 
deiice. the truth of the allegations sought to lie introduced 
!i u.st Ik- borne out by the evidence, or the application will be 
1 hoed. A.-tl. and City of Winnipeg v. Winnipeg Elec. Ry., 2 
W.W.R. x">4; Houghton Land v. Ingham, 2."> W.L.R. 962

Ami it will he refused if the allegations sought to be set 
M|. constitute no ground of action or defence against the other 
side, ibid.

Amendment will lie allowed to statement of claim oven at 
III- close of the plaintiff's case, if costs will compensate.

Scandinavian American National Rank v. Kneel and, 24 W 
1 l{ 139; 4 W.W.R. 564; 22 M R. 480.

See also McCutcheon v. Johnston. 24 W.L.R. 868, action of 
1 tinuc, amendment allowed to plead conversion. Rut refused 

,0 phiintift at the close of defendant’s argument in Coekwell v. 
standard, etc.. Co.. 19 W.L.R. 57 (Sask.).

Amendment allowed by judgment at trial to plead partial 
■ i l.nee to which the Judge gave effect faction specific per- 
t■•nuance- -defence bona tides and inability to make title), 
Moody v. McDonald. 4 W.L.R. 303.

Amendment to defence in action for damages for death 
1 ! plaintiff s wife allowed to alter admission of plaintiff's rep- 

1 '■'■•illative capacity to one limited to his representative ca- 
i ‘ ity under Manitoba appointment, and denying any appoint- 

nt by or under any authority of place where accident oc- 
1 rred. Couture v. Dominion Fish Co.. 10 W.L.R. 8."», see 11 W.
1 I? 412, 18 M R. 468.

Amendment allowed to make a plea of fraud already on 
'! • record, a good plea, although mi application to amend by
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introducing such a plea do novo only granted under excep- 
tional circumstances, Moon* v. Scott, 5 W.L.R. 8.

An application at the trial for leave to amend to add a 
party in whose favour the statute of limitations had run was 
reflated. Merchants hank v. Good, 6 M.R. 543.

RULE 352 IM.KAitiNc Striking Opt, Amending 1‘i.eadino, 
Etp—Noth k ok Application to Amkni» at Trial.
1002 Rule 331. No Ontario counterpart hut the practice 

is the same.

RULE 353. —Pleading—Stkikinu Opt. Amkndinu Pleadings, 
Etc.—Time Limit for Amendment.
1002 Rule 332; l‘Mrj Ontario Rule 'III.'»; 1013 Ontraio Rule

131.
The inanm r of amendment is prescribed hy rules 354 and 

355. If allowed at the trial the usual practice is not to make 
the actual amendment at the time hut afterwards and within 
the time specified. The 1!H3 Ontario Rule is new in that it now 
requires the amendment to be made at once on the face of the

The amendment should, subject to the above, lie made.
1. Within tin time specified by the order or
2. Within 14 days if none is specified.

See rule 386 for computation of the 14 days.
The penalty for non-compliance with this rule is that the 

order becomes ipso facto void unless the time is extended. See 
rule 3!HI. hy which the application to extend the time may he 
made after the time has expired. The new Ontario Rule 131 
now only gives 10 days.

RULE 354 Pleading -Strikis-: Opt. Amkndinu Ri.eadings, 
Etc.- I low Amendments Made.
1002 Rule 333; 1005 Ontario Rule 306; 1013 Ontario Rule 

132.
A reprint must be delivered either if

1. There are more than 2(H) words (2 folios, rule 374)
to he inserted in any one place, or

2. If amendments are so numerous that reading of them
interlined would be difficult or inconvenient.
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RULE 355 l'leading—Striking Oi t, Amiadinü Pleadings, 
Ktc.—Marking Amended Pleading.
1902 Rule 334; 1905 Ontario Rule 307; 1913 Ontario Rule 

133. See rule 356 for delivery.

RULE 356 I ‘leading—Striking Out. Amending Pleadings, 
Etc.—Delivery of Amended Pleading.

1902 Rule 335; 1905 Ontario Rule 308; 1913 Rules drop 
this rule. For the time within which delivery must be made, 
see rule 353.

Delivery includes tiling, rule 323. The practice followed 
in thi prothonolary’s office requires the order to be tiler! when 
llu* amendment is made.

RULE 357 IMjcading—Pleading Matter Arising Pending 
the Action - Before Delivery ok Defence.

1902 Rule 330; 1905 Ontario Rule 289; 1913 Ontario Rule
159.

The rules do not help a in the original action.
Mcl.ean v McLean, 17 P.R. 440. He may only set up such 
"alters by way of defence to a counterclaim, rule 358.

Defences arising after action brought- Bankruptcy, Re 
iro-active statute.

Release. Chamberlain v Chamberlain. 11 P.R. 501 ; Doyle 
Diamond Flint Class Co.. Ill O.L.R. 567.

A set «iff arising pendente lite was pleaded in Ontario un-
• ' r a rule similar. Ontario Rule 289. but struck out as the Stat. 
<itn. II. did not permit it to he pleaded in Ontario under the 
rule similar to 289 This may he reconsidered if it ever comes 
! I. fore a Divisional Court under the guise of a counterclaim. See 
also Reid v. Carruthers. 17 P.R. 5. P. v. D., 9 O.L.R. 248.

This rule only applies to matters arising before the dé­
fi no»- is delivered; for matters after defence delivered see rule
159. If omitted, effect may be given to this rule by an nppliea-

• ion under rule 361 not by trying to amend under rule 359.

PULE 358 Pleading Pleading Matter Arising Pending 
the Action Before Delivery of Defence to Counter- 
claim.

1902 Rule 337; 1905 Ontario Rule 290; 1913 Ontario Rule
160.

8e« notes to rules 348 and 350. The Ontario Rule "90 •

C4C
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«luii vil l Ifr plaint iff lu pl«*a«l within 3 weeks. lin- nexx Ontario 
Huh* «Imps the provision.

Quaere, whether the amendim-nl il* made must In* made 
xx ithin any stated time as for instance under rule 34H i 4 lie- 
fore the action is at issue, or. if the plaintiff instead of amend­
ing pleads thereto, then whether the plea is to lie considered 
as governed by rule 313. or whether there is no time limit up 
to the close of the zs ! The amendment may lie made
without an order apparently, see rule 3150. hut under what rule 

The folloxving part of rule 360 seems to alloxx the amend 
nient to Iki made on praecipe, accompanied by an aflidavit 
setting out the facts if the matter arose within s days before 
the making of such amendment

Unie 358 only applies to matters arising as defence to a 
counterclaim. If facts arise after defence filed, constituting a 
reply to the defence, a motion should be made under rule 361. 
The plaintiff may tile a counterclaim to the defendant's counter­
claim, Renton Gibbs v Neville (1900). 2 (J.IV 181, and see notes 
to rule 350.

Snyder v Mi lined osa. 25 XX LU 443 ; 5 XX" XV U 30. 151. if 
it is onlx used as a shield and not as a sword

S peton v. Gilmore, 11 MU 706 ; see Cameron \ I’orry. 2 
M 11 231

RULE 359 |’i i:\oiNi; |,u:xm.\<; Mattkk Arisi.no Pk.mmno

tiik Action Artkk Dkuvkry ok Dkkk.nck.

1902 Rule 338 ; 1905 Ontario Rule 291 . 1013 Ontario Rule
161.

This rule is the converse of 357. The Ontario Rules per 
mit an amendment as in 359 or the filing of n new statement 
of defence and counterclaim, see Cameron v. Perry. 2 M b’. 231 
Semble the amendment must he made within 8 days after tiling 
of the original pleading. Rule 349. or if that «-lapses then within 
8 «lays after thi- new matter arose under rule 360. or within 
tin- time set on a motion under rule 361. in ease the defendant 
failed to avail himself of rules 349 ami 360. A defendant may 
he allowed to amend his counterclaim filed by setting up causes 
of action for damages alleged to have arisen since tin* eonnter- 

'aim xvns filed. Snyder v Minnedosa. 25 XV.L.R. 443

66
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RULE 360 -Pleading—Pleading Matter Arising Pending 
the Action—Amendment on Praecipe.
1902 Rule 339; 1905 Ontario Huh* 293; 1913 Ontario Rule

lb3.
I’hvi'v is no Manitoba Rule similar to tin- Ontario Rule

(292) 102.
Defences arising after the delivery of the statement of de­

fence should be allowed on the defendant's application to amend 
see rule 300) if they are such that they may be fully met by 

facts set up by the plaintiff in reply.
City of Winnipeg v. Winnipeg Elec. Rv.. 19 M R. 279

RULE 361 piJfiADiNO Pleading Matter Arising Pending 
the Action—Amendment by Leave.

1902 Rule 340; 1905 Ontario Rule 294. The 1913 Revision 
drops this rule.

See notes to the preceding rules. For a rase where this 
rule might be invoked, see notes to rule 358.
RULE 362 Misvei.i.ankoi's Prodeedingr in an Action Ef­

fect oe Non-Compliance and Errors -Formal Orjkc-

1902 Rule 341 ; 1905 Ontario Rule 309; 1913 Ontario Rule 
183 part.

RULE 363 Mist Ellaneoi > Proceedings in an Action Ef­
fect of Non-Compliance with Rules.

1902 Rule 342; 1905 Ontario Rule 310; 1913 Ontario Rule
184.

Irregularities. For difference between irregularity and 
nullity see Ilolmested & Langton. p. 522. and Imperial Dank v. 
*'lines. 10 M R. 317. where an applieation to rescind was not 
made within the time provided for by rule 451. it was held the 
interest of the appellant was not affected and this rule was 
applied, Swanson v. McArthur. 3 W.W.R. 381. A party seek­
ing to enforce a technicality should be treated “with the ut­
most strict ness.” Kerr v. Desjarlais, 9 MR. 278.

See rule 270 where this rule might be invoked and rule 363 
Waiver. An irregularity may be waived by a party’s 

conduct of the action. Imperial Dank v. Olines. 10 M.R. 317 
The Ontario Rule has not the last sentence of rule 363, 

hut the practice is the same.
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RULE 364—Miscellaneous Proceedings in an Action Ef­
fect of Non-Compliance and Errors—Irregularity, Ap­
plication to Set Abide Proceedings for.

1902 Rule 343; 1905 Ontario Rule 311 ; 1913 Ontario Rule
185.

See notes to rule 363.
The notice of motion must specify the irregularity aml the 

objections, rule 450.

RULE 365. Miscellaneous Proceedings in an Action 
Amendments—Amendments of Defects or Errors.

1902 Rule 344; 1905 Ontario Rule 312; 1913 Ontario Rule 
183 (parti. As to amendment of pleadings, see rules 347 and 
351 ; as to clerical errors, rule 662. as to parties. 220. These 
rules are the complements of one another.

As to irregularities in a Master’s report, these are cured hx 
confirmation under rule 79.

Under this rule a notice of motion may be amended by 
setting up grounds for relief which the applicant is entitled to 
urge tint has ommitted. National Trust v Campbell. 7 W.L.R. 
754.

RULE 366 Miscellaneous Proceedings in an Action 
Amendments Substitution and Addition of Plaintiffs.

1902 Rule 345; 1905 Ontario Rule 313; 1913 Ontario Rule 
134 part.

See rule 220 and notes as to consent of parties joined.
This rule only applies to plaintiffs and see the Law Fees 

Act. R.S.M 1913. cap 110.

RULE 367—Miscellaneous Proceedings in an Action 
Amendments Amendments at Trial.

1902 Rule 346 ; 1913 Ontario Rule 314. 1913 Ontario Rule
186 part.

See rule 351 and notes to rule 365.
As to manner of making amendments, see rules 354 and 

355. The Ontario Rules are similar but are followed by rule
187 (3151 (having no Manitoba counterpart) providing no 
physical alteration may he made on a record- See rule 352 
for notice of application to amend Time for amendment, 
rule 353.
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RULE 368. Miscellaneous Proceedings in an Action — 
Amendments—Reinstating Action Dismissed in Error - 
Setting Aside Judgment Obtained through Error 
1002 Rule 347. No Ontario counterpart.

The Ontario practice is the same. A new trial will be 
L*ranted, 8 v. Toronto. R. W. Co.. *2 O.W.N. 1263.

RULE 369 Miscellaneous Proceedings in an Action--Paper, 
Notices and Written Proceedings Ornerally—Notices 
to he Written or Printed.

1002 Rule 348; 1905 Ontario Rule 316; 1913 Ontario Rule 
180 See rule 321 and notes.

RULE 370 — Miscellaneous Proceedings in an Action- Pa 
per. Notices and Written Proceedings Generally 
Printing.

1002 Rule 349; 1905 Ontario Rule 317; 1913 Ontario Rule
! 88

RULE 371 Miscellaneous Proceedings in an Action Pa­
cer. Notices and Written Proceedings Generally Para­
graphs.

1902 Rule 350; 1905 Ontario Rule 318; 1013 Ontario Rules 
drop this rule.

RULE 372—Miscellaneous Proceedings in an Action—Pa­
cer. Notices and Written Proceedings Generally Roli* 
vxd Records.

1902 Rule 351; 1905 Ontario Rule 319; 1913 Ontario Rule

Pleadings may be printed, rule 321. in the manner provided 
by rule 370.

RULE 373 Miscellaneous Proceedings in an Action—Pa­
pers. Notices and Written Proceedings Generally— 
Short Style ok (’ause

1902 Rule 352; 1905 Ontario Rule 320; 1913 Ontario Rule
190 pari

A$A



PAPERS AND NOTICE#—COPIES.1 :i4

RULE 374 —Misceli.ankocs Proceedings in an Action 
Papers, Notices and Written Proceedings Oknkrally 
Folio is 100 Words.
1002 Rule 353 ; 1005 Ontario Rule 321 : 1013 Ontario Rules 

drop this rule.

RULE 375—Miscellaneous Proceed!nos in an Action Copies 
op Papers—Copies for Service.

1002 Rule 354: 1005 Ontario Rule 322 ; 1013 Ontario Rule
101.

Office copies are still required in certain eases in Ontario, 
see Holmested & Langton, p. 531.

See notes to rules 236 and 237.

RULE 375 Miscellaneous Proceedings in an Action—Copies 
op Papers Written Appijcation por Copies of Papers 
not Directed to he Served.
1002 Rule 355; 1005 Ontario Rule 324. 1013 Ontario Rule 

103 part.
An affidavit on production need not he served. A notice of 

filing is usually served and a demand for a copy made under 
this rule, which also governs demands for affidavits on motions 
which do not require to be served with the notice.

Pleadings must be delivered under rule 323. No demand 
is necessary.

For the time for complying with a demand, see rule 377.

RULE 377. Miscellaneous Proceedings in an Action Copies 
op Papers Time for Furnishing Such Copies.

1902 Rule 356; 1905 Ontario Rule 325: 1913 Ontario Rule 
193 part. See rules 376 and 378 and notes.

The practice is to have the solicitor receiving the copy 
mark the demand satisfied upon receiving the same.

This rule is imperative, Holmested & Langton. p. 533.

RULE 378.—Miscellaneous Proceedings in an Action Copies 
op Papers -Copies op Doci ments in Possession op An­
other Party.

1902 Rule 357: 1905 Ontario Rule 326: 1913 < hilario Rule
194
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RULE 384. Miscellaneous Proceedings in \.n Action 
Timk Month Shall Mean Calendar Month 

1902 KiiIt* 373; 1905 Ontario Rule 342 1913 Ontario Rules
drop this rule. See the Interpretation Act. R.S.M. VU3, cap. 
105. sec. 24.

Time is C.P.R. central time, the time of the 90th meridian 
W Longitude.

RULE 385. Miscellaneous Proceedings in an Action 
Timk Period ok Less than b Days—Computation ok 
1902 Rule 374; 1905 Ontario Rule 343; 1913 Ontario Rule 

172
Days on which the otlices are closed. See rule 9. See the 

Interpretation Act, R.S.M. 1913. cap. 105, see. 27 (2>.
K.g. See rules 270 and 235. Where more than ti days 

holiilays are counted unless the last.day falls upon one. when 
rule 388 applies.

RULE 386—Miscellaneous Proceedinos in \n Action 
Time Days, Iiow Computed.
1902 Rule 375; 1905 Ontario Rule 341 1 ; 1913 Ontario

Rule 173 (1 i

RULE 387 Miscellaneous Proceedinos in an Action 
Time Clear Days.
1902 Rule 376; 1905 Ontario Rule 341 i2 : 1913.Ontario 

Rule 173 (2 1.

RULE 388 Miscellaneous Proceedinos in \n Action 
Time Where Last Day Suxdav.uk Day Okkices Closed- 
1902 Rule 377: 1905 Ontario Rule 345; 1913 Ontario Rule 

174
See rules 391 and 363 as to where the day of return of a 

motion falls on a holiday. Interpretation Act. R.S.M. 1913, 
cap. 105. s. 21 similar.

RULE 389—Miscellaneous Proceedinos in an Action 
Time Order eor Security for Costs, Effect of in Com 
citing Time for Defence.

1902 Rule 378; 1905 Ontario Rule 346; 1913 Ontario Rule
37H.

See rules 984 et aeq. and rules 182 and 183
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RULE 390 M i scella néx us Proceedings in an Action 
Time Enlarging Time by Consent.

1 îmii* Unie 379; 1905 Ontario Rule 347; 1913 Ontario
Unir 175

><r iiilr 39h as 1o when an order may hr had

RULE 391 Miscellaneous Proceedings in an Action 
Time Two Clear Days' Notice of Motion to be Given. 

1902 Rule 380; 1905 Ontario Rule 348; 1913 Ontario
I.ill** 215 part.

See rule 3h7, first and Iasi days excluded.
rule 385 and notes. Rule 928 et se<|.

Rule 794 Partition applications 14 «dear days* notice.

RULE 392—Miscellaneous Proceedings in \n Action- 
Time Hours of Service on Solicitors.

19112 Rule 381; 1905 Ontario Rule 349; 1913 Ontario
liiilr 204 See rule 294.

RULE 393. Miscellaneous Proceedings in an Action 
Time Half an Hour's Attendance on a Summons or 
Amnnt.ment Sufficient.

1902 Rule 382: 1905 Ontario Rule 350; 1913 Ontario
Rule 225.

RULE 394 Miscei.laneoi s Proceedings in an Action 
Time One Aitointment .Sufficient.

1902 Rule 383; no Ontario counterpart.

RULE 395—Miscellaneous Proceedings in an Action 
Time Long Vacation, when not Reckoned in Comimjt- 
ixg Time.

1902 Rule 384; 1905 Ontario Rule 352; 1913 Ontario
' 79

>ee rule 397 as to vacations.
The Ontario Rules are similar in effect, hut except vaea- 

"ii from computation of lime for appeals to a judge in 
•■iiimiliei's. The Ontario Rule 179 which has no Manitoba count - 
• rpaut. except 395 (cl provides that vacation shall not hr 

11 "lied in the computation of times limited for tiling, amend-
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ing or delivering any pleading. The Manitoba Rule only 
makes such exception in the case of a reply to a statement of 
defence or counterclaim, rule 395 (e;. See rule 313 and notes. 
The Ontario practice differs still further by providing that 
no pleading shall lie amended or delivered in long vacation. 
1913 Ontario Rule 178. except in certain specified eases, nor 
may an examination be held, rule 178, This rule Inis no Mani­
toba counterpart.

Master’s report becoming absolute, see rule 79 and notes. 
Older made under rule 542. An order to add parties on 

change of interest.
Moving to add to. etc., judgments. See rules 42. 12U and 

121. 217 and 218 and notes.
Appeal to Court of Appeal. See Court of Appeal Rule li 

and Rule f»72 et seq.
Reply to statement of defence. See rule 313.

RULE 396 Misu;u \xi:m s I’kuck khi nos in an Action 
Timk Kni.ahukmknt ok Ahkiimjkmknt ok Timk.

1902 Rule 385; 1905 Ontario Rule 353 ; 1913 Ontario 
Rule 176. See rule 390 as to consent. Itraun v. I ta vis. 9 M. 
R. 539.

The time for tiling affidavits under rule 497 was extended 
under this rule i iter the 4 days had elapsed, in Emperor of 
Russia v. l'roskouriakoff. 7 W.C.R. 766.

RULE 397.—Miscki.i.ankoi's I’kockkdinuh in vx Action 
Tim k Vacations.

1902 Rule 386; 1905 Ontario Rule 354: 1913 Ontario
Rule 177.

Vacation Judges. Rule 169. See rule 166; see rule 395. 
Discovery.

Discovery may be obtained from a party adverse in inter­
est in four different ways under the Manitoba Rules.

I Rv examination under rules 398 et seq. 
ia Viva voce of

(1 I a party adverse in interest, rule 398.
(2) an officer of a company so adverse, rule 398. 
i 31 a party for whose immediate benefit an ac­

tion is brought or defended, rule 399.
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b Phxsically by a physician when claiming for 
bodily injury.

II Hy inte rrogatories, rule 423.
III Hy production and inspection of documents, ride 424

••I sv(|. from the parties set out in I above.
IN Ky inspection of property under rule (100.

Examination viva voce may be bad as of right on service 
»l appointment and subpoena under I. except where it is desired 
to hv held before an examiner (other than those set out in rule 
400 or where a party for whose immediate lienctit an action 
is prosecuted or defended under rule 399 is to l>e examined. In 
these two excepted eases an order must be obtained. Rule 402. 
I.ruins v. Lenius, 4 W.W.K. 978. Physical examination under 
rule 422 can only be made under an order. Interrogatories may 

served without order, rule 423. and production is obtained on 
praecipe order 425 (altbough an order may be made under 
rule 424 i except in cases under rule 427. where by analogy to 
Lenius v. Lenius. supra, an order would seem to be required.

Vs to actions for discovery only, see llolmcsted & Lang- 
ton. p. Ii45. and Kennerlex v. Ilextall. 23 W.L.R. 205; 3 XV.W. 
K (i99.

A person may not be ma<le a party for discovery only un­
less lie was an agent, but even then quaere. Bank of Hamilton 
\ Winters. Hi W.L.R. 218.

An officer of a company may not be made a partv for pur­
poses of discovery only, rule 202; as to differences between 
tin English and Manitoba practice, see Morrison v. Rutledge, 
22 W L.R 164; 3 W.W.R. 121 See section 13 (e of the Act

RULE 398. Miscki.lanHoi's Pkockkdinus in an Action —
Examination ko* Discovkkv.

1902 Rule 387; 1905 Ontario Rule 439. 439 <a> and 442; 
V13 Ontario Rules 327 and 33(i. As to what is an examination 
fur discovery. Crinkley v. Mooney. 3 O.W.N. 105.

I pon liis affidavit on production. Semble that in Ontario 
il" affidavit is conclusive and that cross examination upon it 
s not permissible; llolmested & Langton. p. (192(192; Yonlio 

Canada Foundry Co.. 3 O.W.X. 44 See rule 429. and 
iules to 430 (1

Time of Examination Before Trial. This is provided for 
Ontario by rule (4421 336. which is to the same effect as
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1 it its lull II' a plaint i IT is snuglil to Is- examined. then, after 
I In- defence is tiled, if a defendant, after defence tiled or the 
time for tiling lias expired, see rule 182 and 184. If a party In 
an issue, after the order is filed.

Wiio May be Examined.
.1 third part»/ served under rule 410 may, as hetween him 

self and the defendant serving him only, examine or he ex 
ainined. the defendant serving him having the privileges of a 
plaint iff. rule 4211. hut only after the order for directions is 
made. Warren v I’ettingill. 2*5 M U 747 ; 2f> W.I..U 487.

A person for whose immediate benefit an action is brought 
or defended, rule .190.

Offitirs of corporations, both present ami past.
See note preceding this rule.
I ’util the 20th dune. 1900. a past officer of a corporation 

was examinable under the Ontario Rule. Now lie may not he 
rule 427 (a i and llolmested & bangtail's notes to 1905 Ontario 
Rule 449 (a i. Davies v. Sovereign Bank. 12 O.L.R. f>t»7.

Streams of Corporations apparently are not examinable 
under the Manitoba Rule; “servant” is expressly named in 
the Ontario Rule, and see llolmested & Laugton. 4rd ed.. p. *>47 
referring to llolmested & Langton. 2nd ed.. p. till, and Mor 
rison v. (j.T.R., .1 O.L.R. 48. as to the distinction Quaere, 
whether the Manitoba decisions noted below do not give the 
wider interpretation to the word “officer”? The examination 
of officers of corporations max. in Manitoba, be used in evi 
deuce at tin trial Rule 420. hut not in Ontario, rules 427 a 
and 429

A consulting engineer is not an officer of a corporation. 
Winger v St reel avilie. 12 O.W.R. 1172. hut a water meter in 
speetor has been held to In* an officer of the corporation in an
action against a city corporation for damages .....aaioned by
the negligence of an employee of tin* water works department 
of the city in discharging his duty of examining a water meter 
on the plaintiff's premises. Shaw v. City of Winnipeg. 19 M 
R. ôô 1 . 14 W.L.R. 7*Mi. following Dixon v. Winnipeg Electric 
R.W.. 10 M R. <1*10 (an electrician foreman held to he an of 
tirer of the defendant company and within this rule, folloxx 
ing Canada Atlantic R.W v Moxley. 1Ô S.C.R. 145 i.

The following have also been held to Is* examinable as 
officers of corporations under this rule.

The conductor of a railway train (under certain eireum
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siuiinH.. <iardanier v. C.N.R.. 15 M.K. 1; tin* Chief Officer in 
Manitoba of a foreign corporation. Real Kstate Loan (,'o. v. 
Molsxxorlli. 2 M R. 93. the road master of a railroad. Houghton 

i \ R . 5 W.W.IL Hill. \ot no held. eoiiKidting engineer of 
,i municipality. Winger v. Streetsville. supra.

I'nnine of Examination. See rule 411 and note*.
I ah rnifiahnuH may he administered even if the pa rtx has 

In-en examined under thin rule.
I'lnniioiiN x. National Life. 19 M R. 139: 11 W.L.K. 337. 
l'ne oilieer id' a corporation max he examined ii|ion the a I 

"I,ix it of the eorporation. although it is sworn to by another 
nicer I'ain \ C.IVR. 2 W.L.R. 235. Duty of office! on e\ 

million Must obtain information from original sources, 
i nisei- \ CIVIL. 4 W.L.R. 525 (hut Nee same caw. 5 W.L.R. 
i I tain x CIVIL. 15 MIL 544; McDonald v. C.IVR . 7 MR. 
11 Rmlon Jack v. Vancouver. 16 W.L.R. 2112. and notes to 
rule l td I After examining one officer under this rule, an 
"iIe r may not lie examined to get what could have lieen got 
i n iIm first. Itrown v London Fence. Ltd . 19 M IL 13h; 11
M l. It 111. distinguished in Houghton x ('.N IL. 5 W.W.IL 
I'd holding that more than one officer could he examined tin 
-li i this rule.

I he (hitary> Rule 327 (3) provides that an order must he 
'".im,,| for the examination of more than one officer. There 

Manitoba counterpart. As to parties out of Manitoba, see 
111 and notes. As to costs, rule 941.

I'arhi adverst in interest. A defendant who. in his de 
• submits completely to the relief sought hx the plaintiff, 

n party adverse in interest to another defendant who 
I lies tin plaintiff's rights, and the latter may not examine 

'inter. Fonseca x .lottes. 19 M R. 334. 13 W.L.R. 206.
< "ini>i II* il it, attend. By proceedings under rules 400 or 

|li:* Analysis of medical preparations refused, Then Noel 
Vitae Ore Co., N W.L.R. 643.

/ " henlars. See notes to rule 326.
'('Very may be allowed in cases where a plaintiff is 

! to give particulars of his statement of claim, before 
nmr them, where the facts are peculiarly within the know- 

the defendant. Bat ho v. Zimmer Vacuum. 3 O.W.N.
Timmons x National Life. 1H M IL 465:9 W.L.R. 4; 

^ I» *1 \ similar order was tnnde on the application
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of a defendant in Caldwell v. 11 nghes. It (>. W.N. 1139. See also 
Kelly v. Kelly, 9 W.L.R. 517.

RULE 399. -Miscellaneous Proceedings in an Action
Examination for Discovery -Who Deemed a Party for
Purpose of Examination.

1902 Rule 388: 1905 Ontario Rule 440: 1913 Ontario
Rule 334.

An order is required for an examination under this rule 
laming v. Lenius. 4 W.W.R. 978. following the practice under 
tin similar Ontario Rule (440) as appears by a perusal of 
McDonald v. Norwich I'nion (1884). 10 P.R. 4fi2. the first On­
tario ease on the rule, (followed in Tollemache v. Ilohson. 5 
B.0 R. 214.

The new Ontario Rule 334, however, in terms provides for 
examination without an order.

Immediate benefit. See Major v. McKenzie, 17 P.R. 180 
See notes to rule 427.

RULE 400—Miscellaneous Proceedings in an Action
Examination for Discovery Appointment and Sub-

1902 Rule 389; 1905 Ontario Rule 443; 1913 Ontario
Rule 345 (1).

The Ontario Rule 443 only required service of a copy o» 
the appointment and a subpoena. The Manitoba practice has 
been to serve a duplicate appointment with a subpoena, al­
though the rule in terms only requires service of the latter. 
The new Ontario Rule (345) requires service of the original 
appointment on a party, of a subpoena on any other person 
liable to he examined.

Production of papers should he obtained by notice to 
produce, rule 404 ; subpoena dues tecum.

Penalty for non-attendance, rule 410. If service cannot 
he effected under this rule, rule 403 may be followed. See 
rule 401. supplementary to rule 400.

As to witness fees payable, see Unger v. Long, 12 M.R. 
454. Semble if no objection is taken to payment of less amount 
at time of service and the amount is not returned to the party 
serving he should attend, Uyr v. O’Flynn, fi W.L.R. 353.

Subpot na. The subpoena should not read “from day to day
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until tin alx>vv cause is tried to give evidence on India If of." 
in the ease of an examination for discovery, otherv ise semble 
a motion for attachment will be refused or an order striking 
out tin defence. Macdonald v. Domestic I'til ities Mfg. Co.. 
23 M.R. 512. But see forms 86 and 87 which contain these 
words and rule 379.-

A second subpoena and appointment may not be served under 
this rule where the party examining has failed to attend on the 
tirst appointment and the party to he examined has, Metlibhon 
V. McNeill. 5 W.W.R. 1011.

KULE 401 Miscellaneous Proceedings in an Action 
Examination for Discovery—Service of Appointment. 

l!M)2 Rule 390; 1905 Ontario Rule 446; 1913 Ontario
Rule 346.

As to service. I'nger v. Long. 12 M.R. 454.

RULE 402 -Miscellaneous Proceedings in an Action 
Examination for Discovery—Order to Examine.

1902 Rule 391; 1905 Ontario Rule 444 part ; 1913 Ontario 
Rule 347 part.

The Ontario Rules have not the latter portion of the rule 
regarding service, etc., that being provided for by the general 
provisions of the rules.

Ijiahle to be examined. See rule 398 and notes. 
lit fan any other person, i.e other than those- named in 

rule 100. See rule 441 governing examinations of parties out 
of Manitoba.

RULE 403.—Miscellaneous Proceedings in an Action Ex- 
utination for Discovery—Service on Solicitor in Lieu 
of Client.

1902 Rule 391A ; 1905 Ontario Rule 447 : 1913 Ontario
Rule 337.

The Ontario Rule provides for only seven days. As to 
computation of the 14 days, see rule 386. This rule was ad­
ded to the 1902 rules by 5-6 Ed. VII.. e. 17. s. 2 part. The 
Manitoba Rule had a counterpart 1391A (3)1 to clause (3) of 
the Ontario Rule permitting service of a subpoena on the party 
,0 1" examined, but it was dropped in the 1913 revision : it 
is submitted such a clause is redundant, as the use of this rule
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presupposed inahilitx 1o effect personal service under rule 4(H. 
where the time is much shorter. 4S hours being all the notice 
necessary, Rule 402.

An original appointment, and not a copy, must he served 
under this rule, Foley v. Buchanan. IS M.R. 296: 9 W.L.R. 8. 
f In reading this case it must he observed that 391A (8) is 
dropped : the above-stated proposition remains unaltered how

Quaere, whether the rule applies to officers of corporations.' 
See liolmcstcd, p. 617. and Mills v. Mills. 1.1 I* R. 276; Barber 
v. Adams, 16 I’.R. 116; Lindsay v. Curry, 14 O.W.R. 188. 

Production, rule 404.
Penalty for non-attendance, rule 410.

RULE 404 Miscei.laneois Proceedings in an Action Ex­
amination for Discovery—Production of Papers.

1902 Rule 892; 1905 Ontario Rule 448; 1918 Ontario
Rule 841 part.

This rule was recast in its present form by 5-6 Ed. VII.. 
c. 17, s. 4, which added the words, “whose officer is to be ex­
amined,” in clause (2).

The new Ontario Rule applies to “any person to be ex­
amined or any party to the action." and is therefore much 
wided than the Manitoba or former Ontario Rule. See rule 
408 and notes to rule 430 (1), as to production, rule 410.

RULE 405 Mikcellaneovk Proceedings in an Action Ex­
amination for Discovery Parties may re Examined on 
Their Own Behalf.

1902 Rule 898; 1905 Ontario Rule 449; 1913 Ontario
Rule 333 part.

RULE 406—Mi.scei.i.aneoi s Proceedings in an Action Ex­
amination for Discovery When Svcii Examination to 
Take Place.

1902 Rule 394; 1905 Ontario Rule 450 part : 1913 Ontario 
Rule 338 part

The Ontario Rule has not the last clause.
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RULE 407. Miscellaneous Proceedings in an Action Ex.
AMINATION FOR DISCOVERY—MODE OF CONDUCTING EXAMINA­
TION.

1002 Rule 395; 1905 Ontario Rule 451; 1913 Ontario
Rule 339.

Set* rules 412 and 415, as to inode of taking down questions.

RULE 408 -Miscellaneous Proceedings in an Action -Ex­
amination for Discovery A Party Admitting Possession 
of Documents may be Ordered to Produce Them.

1902 Rule 396; 1905 Ontario Rule 452; 1913 Ontario
Rule 342.

The Ontario Rule applies to “anyone.”
See rule 424, and Holmested & Langton, p. 658.
The Ontario Rule has not the last sentence but the practice 

would be the same. See also rule 403.

RULE 409—Miscellaneous Proceedings in an Action -Ex­
amination for Discovery Appeal from such an Order 
to Produce.

1902 Rule 397; 1905 Ontario Rule 453; 1913 Ontario
Rule 344.

The Ontario Rule 453 was similar and the practice on ap­
peal would seem to be the same as on an appeal from the Rcf- 
iree in Chambers. The 1913 Ontario Rule only permits a re­
view of the ruling without an appeal.

RULE 410. —Miscellaneous Proceedings in an Action—Ex­
amination for Discovery—Penalty for Refusing to At­
tend or Answer—Service of Notice of Motion.

1902 Rule 398 amended; 1905 Ontario Rule 454; 1913 
•'ntario Rule 330.

A party being examined has no right to refuse to be sworn 
unless the other party leaves the room, taper v. Cairns. 3 W. 
W.R. 37. as to the examiner’s right of exclusion. Pratt v. Pipe, 
• O.W.N. 214, it will not be reviewed, ibid.

See notes to rule 411.
Cpon transfer from the County Court to the King’s Bench 

a party was duly served with an appoinment for examination, 
lb neglected to attend and resisted a motion to commit on tin* 
-'round that he had filed an affidavit of intention to apj • ' tin-
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«1er Hu- Cou n I y Court Act. livid, no vxvunv for non-ntlend 
anvc*. Doll v. Howard. 10 M.R. 635.

Swvivv. upon .solicitor is suflicivnt only in cases of appli 
cations lo dismiss or to strike out pleadings. Notice of motion 
to commit must hi- pvrsonnully served. See rule 701 and notes 
to rules 437 and 438. Refusal to answer no default if examin­
ation adjourned and not completed. Anderson v. Imperial De­
velopment. 10 W.L.R. .11. Refusal to sign depositions, rule 
41::. Striking out defence, principles applied. Ontario Hank v 
Sutherland. 3 M.R. 2(51: American Plumbing Co. v. Wood. 3 
M R. 42.

Semble, a party may refuse t<i be sworn under a second ap­
pointment issued without leave, the first having lapsed owing 
to the default of the opposing party. Mctlibbon v. Mi'Xeill. 5 
W'W.II. 1011.

('oiiitmpl and attachment. See rules 701 el sei|.
The material on such a motion must be strictly correct. 

Doll v. Howard. 10 M.R. 635 (affidavit of service incomplete) : 
MacDonald v. Domestic Utilities Mfg. Co.. 23 M.R. 512. 24 
W.L.R. 544. i Subpoena defective. ) As to alterations and inter­
lineations in a subpoena, see Unger v. Long. 12 M.R- 454.

Korin of notice of motion. West Cumberland, etc.. Co. v. 
Winnipeg & II.B.R.W. Co.. 7 M.R. 504.

See notes to rule 400 and rule 437.
As to effect of offer to produce. Macdonald \ Domestic.

Requirements of notice of motion. West Cumberland v. 
Winnipeg, etc.. R.W. Co., infra.

Striking out defence. Failure to produce documents un­
der subpoena D.T. on examination for discovery, no ground. 
\nderson v. Imperial Development Co.. 20 M.R. 275. 16 W.L. 
R. 51. See also Vulcan Iron Works v. Winnipeg Lodge, etc.. 9 
W.L.R. 20S. Refused in Macdonald v. Domestic, etc. Co.. 23 
M.R. 512. 24 W.L.R. 544 (subpoena defective >.

Must file certificate of examiner on application, Anderson 
v. imperial isupra i and set it out in notice of motion. West 
Cumberland, etc., Co. v. Winnipeg, etc.. Ry . 7 M.R. 504; non- 
production under subpoena D.T.. no default under this rule, 
ibid.

Striking out the. defence does not bring the action within
■ i 11 WiLon \ St U art. 16 W.L.R 403
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RULE 411. Miscellaneous Proceedings in an Action Ex
AMINATION FOR DISCOVERY—OBJECTIONS TO QUESTIONS.

1H02 Rule .'{99: 1905 Ontario Rule 455: 1913 Ontario
Rule 343.

See rule 437 as to failure to comply with an order to 
produce.

Under the new Ontario Rule (3431 the examiner must 
rule ui)on objections. Ilis ruling is subject to review without 
an appeal, rule 344.

Semble, the examiner has no power to rule, all he may do 
is state an opinion, rule 414. transmit objections under rule 411 
and perhaps report under rules 413 and 418.

Rules governing propriety of questions.
A party to an action is not entitled to discovery ot tm 

evidences in the possession of the opposite party which exclus­
ively relate to the case of the latter, and the truth of a state­
ment to that effect respecting any particular document made 
in the affidavit on production of documents sworn to by one 
party cannot be questioned on an application by the opposite 
party to compel production of that document.

Following Von Ferber v. Enright. 19 M.R. 383; Lvell v. 
Kennedy (1883), 8 A.C. 217: Bidder v. Bridges (1884'. 29 
Ch I). 29; Morris v. Edwards (1890), 15 A.C. 309. Action 
to set aside caveat, defendant refers in affidavit on production 
to a lease upon which the caveat is based, and objects to pro­
duce Held not compellable, as not containing anything ma­
terial to plaintiff's case and tending to support it.

Privilcgt. Questions as to privileged matters need not be 
t-nswered. e.g., as to communications between the manager of 

■ I branch bank and head office, McLean v Merchants Bank. 1 
M.R 178.

Names of witnesses need not be disclosed, (iibbins v. Met 
oalfe. 14 M.R. 3(i4. but see Savage v. C.B.R.. 15 M.R. 401. 3 \Y 
!. R. 124: Bain v. C.P.R.. 2 W.L.R- 235. and Affleck v. Mason. 
21 M.R. 759, and notes to rule 430 (1).

Itrlrrancij. Questions as to indemnity against costs being 
promised by strangers to the action need not be answered, (lib- 
bins v. Metcalfe, 14 M.R. 3(>4. or as to assistance, etc., ibid. In 
an action for an account of the profits of a partnership, the 
existence of which the defendant denies, the defendant should 
• in his examination answer questions as to profits where there 
is an ambiguous contract, upon the meaning of which his an-
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swers may throw some light, Vanderlip v. McKay, 3 W.L.R. 
232.

May only question as to spécifié facts alleged and not as to 
insinuations. Reid v. Albertan, 23 W.L.R 330.

In an action to restrain use of a trade name, questions to 
show misrepresentation of goods, oy plaintiffs, are relevant, 
Then Noel v. Vitae Ore Co., 17 M.R. 87.

If the statement of claim does not state a case entitling 
Ihv plaintiffs to any relief against one of two defendants an 
order should not be made compelling him to answer questions 
which would be relevant if it did, Winnipeg Granite, etc., Co. 
v. Bennett o, 21 M.R. 743. Ill W.L.R. 367. Action for return o' 
agreement assigned by plaintiif to defendant to enable him to 
borrow money, the plaintiff offering to return 15 shares of stock 
transferred to him by defendant as security. Defence: pur­
chase of the agreement for the 15 shares fully paid up.

Held, that on examination the defendant should not be 
required to answer questions as to whether the shares referred 
to were fully paid up or as to what, if any. had been paid by 
him on them, as not being relevant. Morrison v. Rutledge, 22 
M.R. 645. 22 W.L.R. 364, followed; Carney v. Carney (Sask.), 
21) W.L.R. 398. The examination, though of the nature of a 
cross-examination, must be confined to the issues on the plead­
ings. ibid.

Korin of objections in depositions. See West Cumberland, 
etc.. Co. v. Winnipeg, etc., Co., 7 M.R. 504.

RULE 412. Miscellaneous Proceedings in an Action -Ex­
aminations for Discovery — Depositions, How to be
Taken.

1902 Rule 400. amended by 5-6 Ed. VII.. e. 17. s. (>: 1905 
Ontario Rule 456 (1).

The 1913 revision (Ontario) omits this rule apparently as 
obsolete, sed quaere.

“Such Oral Examination." see rule 407.

RULE 413. Miscellaneous Proceedings in an Action Ex­
amination for Discovery Signing Depositions.

1902 Rule 401: 1905 Ontario Rule 456 (2), (3) part. The 
1913 Ontario revision drops this rule. See rule 412 and notes.

Special Mailer. See also rule 418.
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RULE 414.—Miscellankoi > Proceedings in an Action—Ex­
amination for Discovery—Taking Questions Down.
1902 Rule 402; 1905 Ontario Rule *456 (2).
The Ontario revision (1913) drops this rule, apparently 

relying on the counterpart to rule 411. This rule seems to 
apply to examinations taken down under rule 415 as well as 
under rule 412.

RULE 415.—Miscellaneous Proceedings in an Action -Ex­
amination for Discovery Taking Examination in Short­
hand.
1902 Rule 402 (a) as added by 5-6 Ed. 7, c. 17. s. 2 part ; 

1905 Ontario Rule 457; 1913 Ontario Rule 340 part.

RULE 416 —Miscellaneous Proceedings in an Action—Ex­
animation for Discovery—Mode of.

1902 Rule 402 (b) (1) ; 1905 Ontario Rule 458 (1) ; 1913 
Ontario Rule 340 part. See rules 414 and 418.

RULE 416 (2).—Miscellaneous Proceedings in an Action- 
Examination for Discovery—Effect of Certified Copies.

1902 Rule 402 (b) (2) ; 1905 Ontario Rule 458 (2) ; 1913 
Ontario Rule 340 (2). See also rule 417 as to certified originals 
and copies.

RULE 417.—Miscellaneous Proceedings in an Action—Ex­
amination for Discovery — Return of Depositions to 
Court.

1902 Rule 403; 1905 Ontario Rule 459; 1913 Ontario
Rule 340 (3).

The Ontario Rules only contain the first clause of 417. 
Proper office for filing, rules 176 and 178.
See also rule 416 (2).

RULE 418 Miscellaneous Proceedings in an Action—Ex­
amination for Discovery—Examiner may Make a Special 
Report to Court.

1902 Rule 404; 1905 Ontario Rule 460; 1913 Ontario
revision drops this specific rule.

Contempt. See rule 410.
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RULE 419—MlSCELLANEOlS PROCEEDINGS IN AN ACTION EX­
AMINATION for Discovery Use of Depositions as Evi­
dence.

1902 Rule 405 ; 1905 Ontario Rule 401; 101:1 Ontario
Rule 330.

Sec* notes to rules 398 and 420. Morrison v.Rutledge, "22 
W.L.R. 366.

An examination may, under this rule, he put in evidence 
on tlu* hearing of a reference ordered under the Arbitration 
Act, (1 fieo. V c. 1, s. 24 ss. c.), Turner v. Fotheringham. 4 
W.W.R. 1192.

RULE 420. —Miscellaneous Procekdinus in an Action—Ex-
\ Ml NATION FOR DISCOVER V l SI. OF DEPOSITIONS OF OFFICER
of Corporation.

1902 Rule 406. There is no Ontario counterpart to this 
rule, although one existed from 1897 to June 20th, 1903.

See notes to rules 398 and 421.

RULE 421 -Miscellaneous Proceedings in an Action Ex­
amination for Discovery I’se of Depositions of Past Of­
ficer.

1902 Rule 407; no Ontario counterpart.
There is no examination of a past officer in Ontario. Notes 

to rules 398.

RULE 422 Miscellaneous Proceedings in an Action Ex­
amination for Discovery- -Personal Examination of Par­
ty Claiming for Bodily Injury May be Ordered.

1902 Rule, 407A added by 5-6 Ed. VII. c. 12. s. 2 part, and 
amended by 2 Geo. V, c. 14. s. 3, 1905 Ontario Rule 462. 1913 
Judicature Act, sec. 70.

RULE 423—Miscellaneous Proceedings in an Action In­
terrogatories—1 lELIVERY OF INTERROGATORIES.

1902 Rule 407 (B). added by 5-6 Ed. VII. c. 17. s. 2.
Under the Ontario Rules interrogatories are only provid­

ed for in eases where commissions to take evidence are allowed. 
See rule 281 (1913), 503 (1905). There is no Ontario counter­
part to this rule. Compare with rule 398 as to time of deliv­
ery and to and by whom delivered.
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A party may he required to answer interrogatories under 
ihis rule notwithstanding the fact that he has also been ordered 
in nit. ml and he examined under rule 398. Timmons v. Nation­
al Life A twee., 19 MR. 139, 11 W L.R. 337. (It has since Iteen 
suggested before the Bar Association that a party be put to his 
■ lection as lo proceeding under rule 398 or this rule, except as 
otherwise ordered by a judge).

Irrelevancy. Interrogatories must lie relevant to the mat­
ters in issue in the pleadings. Affleck v. Mason. 21 M.R. 759.

Where in an action for libel the defendant has not pleaded 
.matification, he is not entitled to administer interrogatories ask­
ing tin- plaintiff if lie did certain acts with a view to showing that 
the statements in the alleged libel were true. Timmons v. Na­
tional Life. 19 M.R. 227.

See also same case. 12 W.L.R. 492.

RULE 423 (8).—Miscellaneous Proceedings in \n Action

INTERROGATORIES REQUIRING PARTY TO ANSWER OR ANSWER
Further.

Tin- motion is properly made to the referee, Decarie v. 
City of Winnipeg, 18 M.R. 663. As lo what further particulars 
will he ordered, see the same case. 11 W.L.R. 102.

As to disclosure of witnesses, see (libhins v. Metcalfe. II 
M R. 364; Affleck v. Mason. 21 M.R. 759.

RULE 423 (9). Miscellaneous Proceedings in an Action 
Interrogatories Consequences ok Failure or Refusai 
to Answer.

As to striking out defence. Douglas v. O.X.R.. 4 W.W.R. 
59. 325 and 1121. ( Reinstated even after interlocutory judg­
ment signed upon compliance and terms imposed, ibid.).

PULE 424. .Miscellaneous Proceedings in an Action Pro- 
diction and Inspection of Documents.

1902 Rule 408: 1905 Ontario Rule 463: 1913 Ontario
Rule 349.

See notes preceding rule 398.
"This rule is applicable where for some reason or other pro­

duction should he had. but the trial will be held (if the usual 
method of procedure, namely that under rule 425 is adopted 
before the time for production expires, or in other eases where
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justice requires such an order." See Ilolmested A: I,an<_rton, p. 
«7». The order may In* made at any step of the proceedings.

RULE 425. Miscellaneous Proceedings in \n Action Pro- 
DCCTION AND INSPECTION OF DOCUMENTS—ORDER OF COURSE 
for Production of Documents.

1902 Rule 409 ; 1905 Ontario Rule 4«4 ; 191:1 Ontario
Rule 348.

The new Ontario Rule 348 requires a copy of such affidavit 
to lie served forthwith after tiling. This changes the former 
practice which corresponded with the present Manitoba prac­
tice of serving notice of tiling and supplying a copy on demand, 
as otherwise the party might be unable to tax tin costs of tin- 
copy so served. The block system of costs introduced in On­
tario obviates this difficulty and simplifies the practice.

Penalty for non compliance, rules 430 (2) and 437. This 
rule must be read with rule 430 (1 ) below.

Service of the order. See rule 440 and rule 294. 
Photographs. Documents produced by an opposite partx 

may In* ordered to be photographed. Foulds v. Bowler. 7 W.h.R 
517. See notes to rule 378.

RULE 426 — MisceMjANKmi s Proceedings in an Action Pro 
di ction and Inspection of Documents—Position as to 
Discovery of Third Person Served under Rule 310.

1902 Rule 410; 1905 Onta> > Rule 465. The 1913 revision 
drops this rule, leaving the 1 ' d party to his relief under rule 
425 ( 349), as under new rario Rule 350 (see notes to rule 
427). See notes to rule and Warren v. Pettingill. 23 M.R. 
747. 26 W.L.R. 387. as to the time for examination under this 
rule (not until after the order for directions made).

RULE 427.—Miscellaneous Proceedings in an Action—Pro­
duction and Inspection of Documents—Who Deemed a 
Party for Purpose of Production of Documents.

1902 Rule 411 ; 1905 Ontario Rule 4«U: The 1913 Ontario 
revision drops this rule but includes a new rule (350) per­
mitting an order for production wherever it might he compelled 
at the trial which would cover this case.

See notes to rule 399, which are equally applicable here. 
Vn order is needed to obtain production under this rule. See 
benius v. Lenius, 4 W.W.R. 978.
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RULE 428 Miscellaneous Proceedings in .'n Action—Pito- 
Di «thin and Inspection of Documents Affidavit on 
Production by Corporation.

1902 Rule 412 ; 1905 Ontario Rule 408 ; 1913 < hitario revision 
drops this rule.

RULE 429.—Miscellaneous Proceedings in an Action—Pro­
duction and Inspection of Documents—Cross-Examina­
tion of Deponent.
1902 Rule 413. There is no Ontario counterpart. An affi­

davit on production is under the Ontario Rules conclusive. See 
notes to rule 398.

RULE 430 ( 1) —Miscellaneous Proceedings in an Action 
Production and Inspection of Documents Affidavit on 
Production. Form of.

1902 Rule 414 (1); 1905 Ontario Rule 407. The 1913 re­
vision drops this rule.

As to the principles governing production. Morrison v. 
City of London Fire Ins. Co., 0 M.R. 222.

This rule must be read with rule 425.
Privilege. Reports to solicitor made under reasonable ap­

prehension of action are privileged, Swaisland v. G.T.R.. 3 O. 
W X 900; Shapter v. G.T.R., 3 O.W.N. 1334. See Rain v. C. 
P R 15 M.R. 544, 2 W.L I? 286 infra In Ravage v. C.P.R., 10 
M IL 381. such privilege was refused.

Documents which relate exclusively to the case of the party 
reipiired to make production need not he produced. Von Forber 
V. Enright. 19 M.R. 383. 11 W.L.R. 048.

The truth of a statement that the documents are such made 
in un affiilavit on production cannot he questioned on an appli- 
eiition by the opposite* party to compel production of that docu­
ment. ibid. (See rule 435). Semble in an action upon an in­
surance policy the plaintiff may be compelled to produce copies 
Of the claim papers sent by him to the insurance companies. 
Morrison v. City of London Fire Ins. Co., fi M.R. 222.

Reports of various servants and officials of a railway com­
pany upon the occurrence of a fire alleged to have been caused 
Iiy sparks from a locomotive, and as to the condition of the 
locomotive, if made in the regular course of duty under the 
rules of flu- company, are not privileged. Rain v. C.P.R.. 15
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M.K. 544 : Savage v. C.P.R.. 15 M R. 401. Hi M R. 381. That 
nanii s of witnesses would lw disclosed «lot s not necessarily give 
privilege. Savage v. P.P.K.. supra.

If an officer of a corporation makes an affidavit oil pro­
duction. any other examinable officer of the company may he 
examined on it. and his answers used to impeach the affidavit 
on an application for a further and better affidavit. Itain v. 
C.P.R.. 5 M R. 544.

Kurt her and better affidavit.
Itrilish Association v. Nettlefold (1012'. 1 lx.IV MO: Then 

Noel Co. v. Vita Ore Co.. 10 W.L.R. 88.
The affidavit as filed must be taken as conclusive, unless the 

opposite party can show from admissions or former statements 
on oath of the affiant that there is reason to suppose other docu­
ments should be produced. Muir v. Alexander, 15 M R. 103.

To show that there are documents which might be relevant 
is not sufficient, if the affidavit states they are not relevant, ibid.

Nor is a contentious affidavit admissible to contradict the 
affidavit on production, Cowan v. Drummond. 7 M.K. 575; al­
though an affidavit verifying such documents is not contentious, 
ibid. Documents, production of which is objected to. must be 
definitely described or a better affidavit will be ordered. I lector 
v. Canadian Rank of Commerce. 11 M.R. 320.

RULE 430 (2) Mis<'ki.l.\m:ui> Proceedings in an Action 
Prodi ction am» Inspection ok Docu ments Case ok Par­
ty not Making Discovery op Dorr ment.

Added to 1902 Rules by » Ed. VII. e. 14. s- 3. No Ontario 
counterpart.

RULE 431 Miscei.i.aneoi s Procekoinos in an Action Pro­
di'ction and Inspection ok Dim iments—Notice to P ro­
ui ci: Duel ME NTS ReKERKED TO IN PLEADING OR AkKID.XVIT.

1302 Rule 415; 1905 Ontario Rule 409 : similar 1913 Ontario 
Rule 351 part.

See notes to rules 430 ( 1 i and 411.
See rule 434 as to effect of non-compliance.
See rules 433 as to scope of this rule.
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RULE 432.—Miscellanewuk Proceedings in an Action PRO­
DUCTION AND INSPECTION OF DOCUMENTS—FORM OK Sl CH

1 «102 Rule 416 ; 1905 Ontario Rule 469 (part) ; 191:5 Ontario 
Rule no counterpart.

RULE 433 Miscellaneous Proceedings in an Action Pro­
duction and Inspection of Documents—Notice to In­
spect.

1902 Rule 417 ; 1905 Ontario Rule 470: 1913 Ontario Rule
(2).

The party to whom such notice is given shall, within two 
cays from the receipt of the notice, if all the documents therein 
i. ferred to have been set forth by him in such affidavit as is 
mentioned in rule 430. or if any of the documents referred to 
in the notice have not been set forth by him in any such affida­
vit. then withinfour days from the receipt of the notice, deliver 
iu the party giving the same a notice stating the time within 
three days from the delivery thereof at which the documents, 
nr such of them as he does not object to produce, may be in­
spected at the office of his solicitor, and stating which (if any) 
nf the documents he objects to * e and on what ground. 
Such notice may be in form No. 10 in the schedule, with such 
variations as circumstances may require. R.S.M. c. 40. r. 417.

"Sucii Affidavit as is Mentioned in Rule 430. The 
clause in brackets does not occur in the corresponding On­
tario Rule, which is otherwise similar in effect. Without this 
clause it would seem that this rule, and rules 431, 435. etc., 
would he held, as in Ontario, not to apply to affidavits oil pro­
duct ion.

See Ilolmested & Langton. pp. 674 (notes to rule 464 1 and 
notes to rule 470). The use of the clause in braekets makes 

it clear that this series of rules, commencing with 431. applies 
to affidavit on production as well as pleading and other afti-

RULE 434.—Miscellaneous Proceedings in an Action Pro­
duction and Inspection of Documents—Order for In­
spection.

1902 Rule 418: 1905 Ontario Rule 471. The 1913 Ontario 
1 vision drops this rule, but see rules 436 and 437.

51
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RULE 435 Miscellaneous Proceedings in an Action Pru- 
Di ( tkin and Inspection of Documents Am.ication for 
Such Order.
1902 Unie 41!». No Ontario count vrparl ; tin* practice is 

similar.
For penally for non-eompliaun with order, rule 437.

RULE 436—Miscellaneous Proceedings in an Action Pro­
duction and Inspection of Documents- Determination 
of Issue (governing Right to Discovery.

1902 Rule 420; 1905 Ontario Rule 472: 1913 Ontario Rule

RULE 437. Miscellaneous Proceedings in an Action Pro­
duction and Inspection of Documents—< 'onskqubnces 
of Failure to Comply with Order to Produce.

1902 Rule 421 (5-6 Ed. VII., c. 17, s. 7) 1905 Ontario Rule 
473 (part) ; 1913 Ontario Rule 353 part.

Compare rule 410 and see rule 425.
Attachment. See notes to rule 411 and 701 et seq.
For service on application for rules 438 and 273.
Where time for production tactily given, see Anderson v 

Imperial Development Co., 16 W.L.R. 51, and see Cotter v 
Osborne, 8 W.L.R. 90, for a ease of destruction of books order­
ed to be produced.

RULE 438.—Miscellaneous Proceedings in an Action Pro­
duction and Inspection of Documents—Application for 
Such Order.
1902 Rule 422; 1905 Ontario Rule 474; 1913 Ontario Rule 

353 part.
See rule 53. Rules 438 and 701 et seq. as to attachment 

generally.
This rule provides an exception to the general rule requir­

ing personal service of a notice of motion for attachment.

RULE 439. Miscellaneous Proceedings in an Action—Pro­
duction and Inspection of Documents—Service of Or­
der for Discovery on Solicitor. When Sufficient.
1902 Rule 423; 1905 Ontario Rule 475. The 1913 Ontario 

u vision drops this rule.
See rules 294 and 440.
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RULE 440.—Miscellaneous Proceedings in an Action Pro­
diction and Inspection ok Documents Attachment of 
Solicitor.

1002 Rule 424; 1905 Ontario Rule 470. The 1913 Ontario 
revision drops this rule.

See rules 701 et seq. as to attachment.

RULE 441 Miscellaneous Proceedings in an Action Pro 
diction and Inspection of Documents—Examinations of 
Parties and Officers Out of Manitoba for Discovery. 

1002 Rule 425 (4-5 Ed. VII.. e. 6, s. 2) ; 1905 Ontario Rule 
177. Amended in 1912 Ontario revision, rule 328. The Ontario 
Rule did not apply to bodies corporate. See notes to rule 400 

See Miller v. Henry, 3 M.R. 425. for former practice.
This rule provides the proper practice for obtaining the at­

tendance of an officer of a foreign corporation residing out of 
the jurisdiction and not rule 400. Macdonald v. Domestic I 'til 
Hies t o.. 24 W.L.R. 544. 4 W W W 121. 23 M R. 512.

RULE 442.—Miscellaneous Proceedings in an Action- Mo­
tions and Other Applications--Application to Court or 
•Il'DOE TO ME BY MOTION.
1902 Rule 428 ; 1905 Ontario Rule 355 ; 1913 Ontario Rule 

See rule 444 as to ex parte orders.
Rule 440 as to eases where all parties have not been served 
Evidence on motions. Rule 487 et seq.
Motions for .judgment 631.
Second Application. If an application is merely allowed 

!'"• lapse and no order is made upon it that will be no bar to a 
si von (I application for the same relief, Standall v. Standall. 
22 M R. 591.

Aliter if an order made dismissing the first application. 
niiiiIi v. Edmunds, 10 M.R. 240; Cyr v. O’Flynn, 5 W.L.R. 524.

RULE 443. -Miscellaneous Proceedings in an Action- Mo­
tions and Other Applications—No Summons. Rule or 
Order to Show Cause to be Granted.

1902 Rule 429; 1905 Ontario Rule 356; 1913 Ontario Rule
213 part.
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Tin- Ontario revisison drops the first part of this rule.
As to notices, see rule 360.
Length of notice, rule 301
Requirements of, on motion to compel answers on examin­

ai ion for discovery. West Cumberland, etc.. Co. v Winnipeg 
£ II It Ry. Co.. 7 M IC 504.

A plaintiff must he served as well as the solicitor with a 
notice of motion to stay an action commenced by the solicitor 
without authority. Ross v Wehh, 22 M II. 257.

RULE 444 Miscki.lankoi s Proceedings in an Action Mo­
tions and Oriikk Applications Ex Parte: Orders

1002 Rule 430 ; 1!Nl5 Ontario Rule 357: 1013 Ontario Rul-
211,

Varying ex parte orders. See rule 451.

RULE 445—Misi ki.lankoi s Proceedings in an Action Mo­
tions and Other Applications Wiikn ( i cardia n to m 
Notified.

1002 Rule 431: 11105 Ontario Rule 350; 1013 Ontario Rnl 

The new Ontario Rule is made to apply to lunatics ; Iso

RULE 446. Miscki.i.axkoi> Proceedings in an Action Mo­
tions \nd Other Applications Case of All Proper 
Parties Not Having Keen Served.

1002 Rule 432: 1005 Ontario Rule 360; 1013 Ontario Rule
211

RULE 447 —Miscellaneou s Proceedings in xn Action Mo­
tions and Other Applications- Ad.iocrn.ment.

1002 Rule 434: no Ontario counterpart.

RULE 448 Miscellanea il s Proceedings in an Action Mo­
tions and Other Applications Serving Notice of Mo­
tion on Defendant When No Defence Was Filed.
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RULE 449 Mikcellaneoik Proceedings in ax Action Mo­
tions and Other A him.ications -Servi no Notice of Mo­
tion with Statement of Claim.

1902 Rule 4M : 1905 Ontario Rule Ml. The 1919 Ontario 
i-'Msion «Imps this rule.

RULE 450 Miscki.l.xneoi s Proceedings in an Action Mo 
tions and Other Applications Irrkgi i.arity to me Clear 
i n Specified in Notice.
1902 Rule 497: 1905 Ontario Rule 902: 1912 Ontario Rule

219

RULE 451.—Misckli.ankoi s Proceedings in an Action—Mo­
tions \nd Other Applications Ex Parte Orders May 
ia. Moved Against.

1902 Rule 428 ; 1905 Ontario Rule 258 ; 1912 Ontario Rule
217

\n objection that a motion under this rule was not 
s itliin the lime limited for it to he made (4 days), will not lie 

vi •-fleet to if no right of the objecting party has been af
- I. ! rule 9091. Swanson v. McArthur. 29 M.R. 84. 2 WAV

I ; 2>1.
In an action brought against M. and E. as co-defendants, 

li moved, on notice to the plaintiff only to strike out its name 
a defendant. The order was made by the Referee. Then 

\ oYed before the Referee to rescind this order, which was 
>ii< Ib id that as to M. it was an ex parte order, ami 1ln» 

!.'■ ve might rescind his own order under this rule, Swanson 
McArthur, supra. The material in such motions will he

- ■ i«• 11\ scrutinized. Kerr v. Desjariais. 9 M.R. 278; Macdonald 
Domestic Utilities. 29 M.R. 512.

RULE 452. Miscellaneoi p Proceedings in an Action Mo- 
honk \nd other Applications Setting Down Motions.
etc.

1902 Rule 499: 1905 Ontario Rule 964 (part ' : 1919 On- 
i 'vio Rule 294 (6) (part ).

Special eases. Rub» 469 as to setting down. See also 468. 
Demurrer, rule 902.

5
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RULE 453. Miscellaneoi s Proceedings in an Action .Mo­
tions and Other Applications—Mode of Setting Down. 

1002 Rule 440: 1005 Ontario Rule 364 part : 1013 On­
tario Rule 234 (6) part.

The Ontario Rule has not the last provision.

RULE 454—Miscellaneoi s Proceedings in an Action—Mo­
tions and Other Applications Time for Setting Down 
1002 Rule 441. No Ontario counterpart.

RULE 455. Miscellaneous Proceedings in an Action Mo­
tions and Other Applications- Applications at Cham­
ber Chamber Business.
1902 Rule 442: 1905 Ontario Rule 306; 1013 Ontario Rule

207.
Matters which may be disposed of by the Referee in 

( 'handlers are set out in rule 27 (see notes) and. by Local 
Judges, in rule 34 (see notes) and see rule 462.

The Ontario Rule (366) also permitted applications to 
vacate certificates of lis pendens to be disposed of in chambers. 
The new rule is much wider, permitting mandamus and pro­
hibition applications, etc., to he disposed of in chambers.

Such Other Matters. The following matters amongst 
others may he disposed of in chambers.

I. Motions on originating notice under rule 928 clauses 
(c). (d), (f), (g).

II Partition applications, under rule 794.
III Appeals from taxing officer, rule 681 and 684.
IV Appeals from chambers, under rule 679.
V. Appointment of guardian for infant. Rule 281.
VI. Extending time for service of statement of claim. 

Rule 176.
VII. Applications for leave to amend. Rule 351.
VIII Application for order for issue of subpoena D.T. 

under rule 471.
IX. Inspection of documents under rule 435.
X. Setting aside fraudulent conveyances under rule 740. 
XI Sale of judgment creditor’s interest in lands under

rule 741.
XII. Motions for judgment. Rule 625.
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XIII Motions for judgment in mortgage actions where 
infants are parties, under rule 616.

XIV. Declarations of y under the Lunacy Act.
XV Interpleader motions under rule 903.
XVI. The appointment of an administrator, pendente 

! lie. Tellier v. Sehilemans. 16 M.R. 430.
XVII. Attaching orders and writs of habeas corpus 

a ini i list sheriffs, rule 734.
The Referee in Chambers has no jurisdiction to entertain 

applications respecting matters set out in Rule 455 fa) (b) 
Rule 27 (g) I ; 455 (c) [unless unopposed (Rule 27) fell; 

155 (e) in certain cases [Rule 27 (h) J ; or matters set out 
under headings I. II, III, I See rule 27 (b), (k ) 1 ; IV 
Rule27 b); V Rule27 (g : IX. XIII (Rule27 (g) : XIV 
Rule 27 (e) I : XV | Rule (27r)J. and XVII (Rule 734) or 

XVI above. In the other matters the Referee would seem 
;n have jurisdiction.

Chambers. Monday and Thursdays. Rule 166 As to 
adjournment from Court to Chambers and vice versa, rule 461.

A motion for prohibition may not be entertained in 
• ers. Re Landsborough, 21 M.R. 708. A writ of eer 
tiorari may he ordered by a Judge in Chambers in certain 
eases. Re Hunter. 16 M.R. 489.

A motion for stay of proceedings under the Arbitration 
Act is properly returnable before the Referee in Chambers, 
Northern Electric v. City of Winnipeg, 23 W.L.R. 805.

RULE 456. —Miscellaneous Proceedings in an Action -Mo­
tions and Other Applications—Applications at Cham 
hers Signatures to Orders Made by Judge in Ch xmbers.

1902 Rule 443; 1905 Ontario Rule 633 part ; 1913 revision 
drops this rule.

RULE 457.—Miscellaneous Proceedings in an Action -Mo­
tions and Other Applications at Chambers—Signatures 
to Orders Made by Judge in Chambers.

1902 Rule 444 (as framed by 10 Ed. VII., c. 17. s. 8); 
P'05 Ontario Rule 634 (2) ; 1913 Ontario Rule 531 (3).

As to signature of orders by Referee, see rule 31.
See rule 642 and notes as to form, variation, entry, etc.

25
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RULE 458 Miscellaneous Proceedings in xn Action Mo­
tions ani> Otiikr Applications Applications at Cham 
iikrs Entry ok Certain Orders.

1902 Rule 44Ô. Compare 1905 Ontario Rule 630 ami 
1918 Ontario Rule 516: rule 656 is similar.

RULE 459 Miscellaneous Proceedings in an Action Mo­
tions and Other Applications in an Action—Applica­
tions at Chambers—Certain Documents Filed upon 
Motion—Prima Facie Correct.

1902 Rule 446. No Ontario counterpart.

RULE 460—Miscellaneous Proceedings in an Action—Mo­
tions and Other Applications—Applications at Cham 
iikrs Taking Accounts in Chambers.

1902 Rule 447. No Ontario counterpart.

RULE 461 Miscellaneous Proceedings in an Action—Mo­
tions and Other Applications—Applications at Cham 
iikrs Adjournments from Court to Chambers and Vick 
Versa.

1902 Rule 44S; 1905 Ontario Rule 867: 1918 Ontario Rule
228 ill.

As to reference of a matter by a Judge to the Referee 
ami vice versa, see rules 81 and 32.

RULE 462.—Miscellaneous Proceedings in an Action Mo­
tions and Other Applications Applications at Cham­
bers Judge in Chambers May Exercise Powers ok Court 
and also Powers ok Master.

1902 Rule 449; 1905 Ontario Rule 868. See 1913 Ontario 
Rule 205.

This rule is limited by the preceding rules- re l.amlsboi 
oiigli. 21 M.R. 713.

Considered and interpreted by Perdue. J.. to mean that 
lids rule does not enable a Judge in Chambers to do anything 
be could not have done before the passing of the act,—in 
Walker v. Robinson. 1 W.L.R 181.



SPECIAL CASES. 163

RULE 463. —Miscellaneous Proceedings in an Action — 
Special Cases.
1902 Hull* 452 part; 1902 Rule 372 (1); 1913 Ontario 

Rule 126 part.
As to form, rule 371.
As to infants, the Act, sec. 21, and rule 468.
Setting down. Semble it is sufficient to set it down one 

day before the day of hearing. Rule 452 (In Ontario 6 clear 
days’ notice must be given). Copies must be left for the 
Judges, rule 467.

RULE 464.—Miscellaneous Proceedings in an Action — 
Special Cases—Agreement between Parties- 

1902 Rule 452 (a) ; 1905 Rule 372 (2) ; 1913 Ontario Rule 
126 part.

RULE 465. —Miscellaneous Proceedings in an Action — 
Special Cases—Hearing.

1902 Rule 452 (b) : 1905 Ontario Rule 372 (3); 1913 On­
tario Rule 126 (2).

RULE 466 -Miscellaneous Proceedings in an Action — 
Special Coses—Preliminary Question of Law.

1902 Rule 453; 1905 Ontario Rule 373. The 1913 revision 
drops this rule.

See notes to rules 302 (c). 344 and 567.
“It was held by Mr. Justice Perdue in (Jardiner v. Hick- 

Ivy. 15 M.R. 354, that such an order (i.e. under this rrle) 
should not be made unless the determination of the question 
of law so raised would dispose of the action or at least decide 
some important principle involved in the action. The same 
rule ought to apply where there is a demurrer by one out of 
several defendants.” per Mat here, C.J., K.B.- Arenowski v. 
Veitch, 23 M.R. 755.

Under this rule it is only in respect of some question of 
law which is fundamental or goes to the root of the cause of 
action or defence set up that there should In* a separate argu­
ment before the trial- As to all other matters in the pleadings 
which may be objectionable, an application in Chambers un 

rule 947 to strike them nut is the proper remedy.
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Makarsky v. C. P. K.. 15 M.R. 53. followed in Gardiner v. 
Bickley, 15 M.R. 354.

Under the rule the question is largely one of convenience 
and the Court will not hear and determine piecemeal the vari­
ous matters involved in a con " ‘ suit. ibid. See the in­
structive judgment of Perdue, J-, in this case citing the above 
cases and London, Chatham & Dover Ry, v. South Eastern Ry., 
53 L.T. 109; Parr v. London Assurance Co.. 8 T.L.R. 88, and 
Scott v. Mercantile Accident Insurance Company, ibid 431.

In an action of deceit it is not sufficient for a plaintiff to 
allege a misrepresentation by defendant as to something to take 
place in the future, as- for example that a store to be leased 
by the plaintiff would be vacant at a certain date- The defen­
dant demurred to such a pleading, and it appearing that the 
plaintiff’s inability to get possession of the store at such date 
was caused by the defendant having given a prior lease to 
another party, held that the statement of claim should specific­
ally allege the concealment of such prior lease as the ground 
of action.

Leave to amend granted plaintiff on terms set out in judg­
ment of the Court. Smythe v. Mills. 17 M.R. 349.

RULE 467.—Miscellaneous Proceedings in an Action 
Special Cases—Preparing and Filing Special Case.

1902 Rule 454; 1905 Ontario Rule 374 and see rule 365; 
1913 Ontario revision drops this rule.

RULE 468.—Miscellaneous Proceedings in an Action — 
Special Cases—Special Case where Persons under Dis­
ability not to be Set Down without Leave.

1902 Rule 455; 1905 Ontario Rule 375; 1913 Ontario re­
vision drops this rule.

RULE 469.—Miscellaneous Proceedings in an Action — 
Special Cases—Application of Preceding Rules.

1902 Rule 456. See 1905 Ontario Rule 372 fl) and 1913 
Ontario Rule 126 part-

RULE 470 —Miscellaneous Proceedings in an Action Evi­
dence -Snip JENA.

1902 Rule 457; 1905 Ontario Rule 478. Compare 1913 
Ontario Rule 27:1.

0660
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Writs of subpoena are not now tested in Manitoba, see 
forms 86 and 87.

For a form of “teste" see Holmested & Langton, p. 260,and 
Manitoba form 140 et seq.

For a form of subpoena for compelling attendance on ex­
amination for discovery, see Macdonald v. Domestic, etc Co.. 
23 M R. 512.

RULE 471 Miscellaneous Proceedings in an Action Evi­
dence—Subpoenas, etc—Order for Certain Subpoenas 
Duces Tecum.

1902 Rule 458; 1905 Ontario Rule 479.
See rule 494 as to proceedings and pleadings.
The Ontario Rule had not the last clause but the practice 

was the same. The new Ontario Rule 274 abolishes the sub­
poena in such case and production is obtained on the order it­
self, making the practice more simple. It also provides that 
no such order shall be made where a certified copy is admissible. 

See the Evidence Act. R.S.M., 1913, cap. 65.

RULE 472.—Miscellaneous Proceedings in an Action—Evi­
dence—Subpoenas, etc.—Any Number of Names may be 
Included in One Subpoena-

1902 Rule 459; 1905 Ontario Rule 480: 1913 Ontario Rule

RULE 473.—Miscellaneous Proceeimnus in an Action Evi­
dence—Subpoenas, etc.—Calling Opposite Party.

1902 Rule 460; 1905 Ontario Rule 481; 1913 Ontario Rule

This rule is similar in form to Ontario Rule 481. before 
i! was amended, and it would seem only applies to a party 
within the jurisdiction. Holmested, p. 704. The Ontario Rule 
481 was amended to apply in the case of a party without the 
jurisdiction. The new rule (275) again changed the practice 
<md is confined in terms to parties within the jurisdiction, and 
only requires 5 days’ notice. The 8 days must be clear days. 
Rule 387.
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RULE 474.—Miscellaneous Proceedings in an Action Evi­
dence—Subpoenas, etc.—Examination of Party as if on 
Cross-ex a m i nation — Answers not to Conclude Party 
Calling Witness-
1902 Rule* 460 A added by 5-6 Ed. VII.. e. 17. s. 2 part, 

and amended by 9 Ed. VII., c. 14. s. 4. No Ontario counterpart.
Hostile witness may be contradicted by party calling him, 

Spenard v. Rutledge, 2 W.W-R. 1088 ; see Gunn v. Vinegratsky, 
17 W.L.R. 54, at p. 59.

RULE 475. -Miscellaneous Proceedings in an Action Evi­
dence—Subpoenas, etc. Bench Warrants Form of 
Bench Warrants.
1902 Rule 461: 1905 Ontario Rule 482: 1912 Ontario Rule

276.

RULE 476.—Miscellaneous Proceedings in an Action Evi­
dence at Trials and References- Evidence on Trial to 
be Viva Voce.
1902 Rule 462; 1905 Ontario Rule 482: 1912 Ontario Rule 

269-
Rules 486 and 514 authorize proof of certain facts by af­

fidavit.

RULE 477.—Miscellaneous Proceedings in an Action—Evi­
dence at Trials and References—Testimony before Mas­
ter to be Viva Voce, unless Otherwise Ordered.

1902 Rule 462; 1905 Ontario Rule 484: 1912 Ontario Rule 
270.

RULE 478.—Miscellaneous Proceedings in an Action—Evi­
dence at Trials and References—Depositions.
1902 Rule 464: 1905 Ontario Rule 485 (11; 1912 Ontario 

Rule 271.
This rule permits examinations de bene esse. Be Dunsford- 

9 P.R. 172 and see rule 500 and notes.
Semble the order should not be made ex parte. Holmes v. 

C.P-R., 5 M.R. 246, even where witness leaving jurisdiction at 
once, ibid, sed quaere and see p. 709 Holinested & Langton. See 
notes to rule 498.
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RULE 479.—Miscellaneous Proceedings in an Action Evi­
dence Evidence at Trials and References Affidavits 
May be I’skd by Consent or by Leave.
UN>2 Rule 465; no Ontario counterpart. The practice is 

l he same and compare Ontario Rule 269. See rules 480 and 481.
Agency allowed to be proved by affidavit in an action for 

agent s commission in Bell v. Rokehy. 1 W.L.R. 124-

RULE 480 Miscellaneous Proceedings in an Action Evi­
dence—Evidence at Triai* and References Time Plain­
tiff to Pile Affidavit Evidence.
1902 Rule 466. This and the four following rules have no 

Ontario counterparts and must be read with rule 479 with 
whieh they form a code. See notes to rule 479.

RULE 481. Miscellaneous Proceedings in an Action Evi 
hence Evidence at Trials and References—Time De­
fendant to File Affidavit Evidence.

1902 Rule 467. See notes to rules 479 and 480.

RULE 482 Miscellaneous Proceedings in an Action Evi 
dence—Evidence at Trials and References—Time Plain­
tiff to File Affidavits in Reply.

1902 Rule 46.8- See notes to rules 479-480.

RULE 483. -Miscellaneous Proceedings in an Action Evi­
dence—Evidence at Triai* and REFERENCES—CROSS-EX­
AMINATION ON AFFIDAVIT EVIDENCE.

1902 Rule 469. See notes to rules 479 and 480.

RULE 484—Miscellaneous Proceedings in an Action Evi­
dence at Triai* and References—Compelling Attend­
ance of Deponent.
1902 Rule 470. See notes to rules 479 and 480.

RULE 485.—Miscellaneous Proceedings in an Action Evi­
dence-Evidence at Trials and References Evidence 
in Chief in Mitigation of Damages in Libel asp Slan­
der when Admissible.
1902 Rule 471 ; 1905 Ontario Rule 488; 1913 Ontario Rule
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RULE 486 Miscellaneous Proceedings in an Action Evi­
dence -Evidence at Trials and References—Evidence 
of Service of Notice to Produce.

11102 Rule 472; 1905 Ontario Rule 487 ; 1918 Ontario Rule
272.

The new Ontario Rule allows proof by admission also.

RULE 487.—Miscellaneous Proceedings in an Action Evi­
dence — Evidence on Motions — Evidence on Mo­
tion or Petition.

1902 Rule 478; 1905 Ontario Rule 489 ; 1918 Ontario Rule
226

For requirements of affidavits, see rules 526 et seq.
I’pon an application for a declaration of y this rule 

applies. Re Bulger, 21 M.R. 702.
Rule 586 requires the affidavit to be filed before the notice 

of motion is served.

RULE 488. Miscellaneous Proceedings in an Action Evi­
dence Evidence on Motions Cross-examination 
on Affidavits.

1902 Rule 474; 1905 Ontario Rule 490 and 492 (parti;
1913 Ontario Rule 227.

As to affidavits on production, see rule 898 and notes.
As to affidavit evidence, rule 488.
Required to attend, rules 400, 401.
Semble a motion for prohibition is not “an action or pro­

ceeding” within this rule, and an affiant who has made an 
affidavit on such application is not subject to examination, re 
Buchanan, 28 M R. 948.

RULE 489 -Miscellaneous Proceedings in an Action—Evi­
dence—Evidence on Motions—Procuring Attendance of 
Witnesses for Examination on Motions.

1902 Rule 475; 1905 Ontario Rule 491 and 492 part; 1918 
< hitario Rule 228.

Securing attendance, rule 400, 401.
As to scope of the examination under this rule and what 

questions are révélant, see Rickart v. Britton Mfg. Co., 8 O.W.N.

25
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RULE 490 Miscellaneous Proceedings in an Action—Evi­
dence- -Evidence on Motions—Orders for Production of 
Documents or Attendance of Witnesses won Hearing 
if Motion

1902 Rule 4H» : 190;» Ontario Rule 499 ; 1D1 :{ Ontario Knl

See 190n Ontario Rule 499 ami 1419 On

RULE 491—Miscellaneous Proceedings in an Action—Evi­
dence- -Evidence on Motions—Power by Order ro Com 
pel Attendance of Witness or Production of Doer-

1902 Rule 477. 
lario Rule 229.

The Ontario Rules have no counterpart of this rule, the 
same result being obtained under the rule corresponding to the 
preceding rule.

RULE 492 —Miscellaneous Proceedings in an Action—Evi­
dence Evidence on Motions—Disobedience to Order to 
be a Contempt of Court.

1902 Rule 478. The Ontario Rules have no counterpart to 
this rule other than the general rules 227 and 228 (see rules 
188 and 489 above).

RULE 493.—Miscellaneous Proceedings in an Action Evi­
dence Evidence on Motions—Examination of Prison­
ers.

1902 Rule 479; 190ft Ontario Rule 495; 1919 Ontario Rule

RULE 494 -Miscellaneous Proceedings in an Action Evi­
dence-Evidence on Motions Certified Copies of Pr <-
FEEDINGS AS EVIDENCE.

1902 Rule 480 ; 1905 Ontario Rule 49b. The 1919 Ontario 
revision drops this rule hut see 1919 Ontario Rule 274 

See rules 380-382.
See notes to rule 471.
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RULE 495. Mikcellankoi s Proceedings in an Action Evi 
DENCE EVIDENCE ON MOTIONS DefaU.T IN P AVI NO MoN- 
ky into Bank. How Proved.

1902 Rule 4SI; 190f) Ontario Rule 497; 1913 Ontario Rule 
231.

<hi application for a tinal order of foreclosure or sale the 
I lain!iIT's affidavit of default is also required. See also rule

RULE 496 Miscki.i.ankoi •> Pkockkihxus in an Action Evi­
dence Leave to Perfect Defective Material cdon Pax 
ment or Costs.
1902 Rule 426. No Ontario counterpart, but wee rules 

M2 ami notes.

RULE 497.—Miscei.i.aneois Proceedings in an Action Evi­
dence Leave to Perfect Defective or [nsi fficient Ma­
terial i con which Role or Order Obtained.

1902 Rule 427. No Ontario counterpart- but see rules 
M2 and notes.

RULE 498 Miscellaneoi s Proceedings in an Action Evi­
dence Commissions to Examine Witnesses-—Commission 
to Examine Party Resident Oct of Manitoba.
1902 Rule 483; 1905 Ontario Rule 499 (1); 1913 Ontario 

Ride 277.
The new Ontario Rule applies where an order under the 

rule corresponding to rule 47K is insufficient.
The proviso as to good faith, etc., has been dropped from 

tin- Ontario Rule (Holmestcd 718). although the practice has 
not been altered.

What must be shown on application. Murray v. Plummer, 
24. W.L.K. 371 (Kask.).

There is no provision in these rules or in the form (88) 
for taking commission evidence in shorthand although there 
is in Ontario (rule 285). (juaere whether rules 415-116 ap­
ply to admit of this.

The plaintiff's right to he examined on commission is be­
ing more sparingly granted. McGowan v. Hunter. 3 W.W.R. 
860; Park v. Schneider, 22 W.L.R. 70. (Alta.)
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As to thv Master’s power to order, in respeet of matters 
in his office, see rule 502.

On mi application for a commission it is not necessary 
to show the nature of tin- evidence or tin- facts intended to 
In proved, Smith v. Murray, 20 W.L.R. 0.

A commission to take the evidence of the plaintiff' s man- 
agcr in Toronto was refused, although he was a material wit- 
mss. and his absence from Toronto would entail great loss to 
the business and expense, the defendants having the right to 
< mss-examine and test the demeanour of the witness. Toron- 

> Mfg. < v Ideal Home Furnishers, 20 M.K . 17 W.L.B 621 ; 
Canadian R.W., etc.. Co. v. Kelly, 17 M.R. 045, 8 W.L.R. 738. 
Special circumstances must be shown. Richard Beliveau Co 

Tverman, Iff W.L.R. 492 (Saak.).
In aid of a commission to take evidence letters rogatory 

formerly issued petitioning the Court of the place of domicil.• 
of the witness to enforce attendance when necessary.

The practice of issuing letters rogatory, or letters of re 
fjiicst hv which the Superior Courts of one power request the 
assistance of Superior Courts of another power in the taking of 
• vidence in the country where the second power is paramount, 
for the use in the courts of the first power, has arisen gradu­
ally. and is one of the forms by which the comity between 
nations finds expression.

“The basis of the arrangements for letters rogatory lies 
in reciprocal treatment between the courts of civilized states, 
end the changes of method to which they have from time to 
time been subjected until the present uniform international 
practice was established within the last few years, reflect to 
some extent the political as well as juridical changes which 
have taken place in foreign countries and British Dominions. 
The inner history of the origin and the development of the 
present practice is not accessible to us, being contained in the 
records of diplomatic correspondence by the foreign office.’’

The British Governments have never raised any objection to 
foreigners being commissioned by the Courts of their own 
country to enter British territory and obtain such evidence as 
they might require for the purpose of civil proceedings, and 
this is still the practice. This freedom, which has always 
been accorded by the Dominion Government to friendly powers. 
Wiis also accorded by most foreign governments to British sub- 

' i-ts until about 1880. During the four years succeeding 1880.
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an exchange of diplomatic representations took place between 
the different powers, with the result that in most cases, where 
evidence is desired to be taken for British tribunals in for­
eign countries, commissions rogatoires are issued in the place 
of the ordinary commission to take evidence. Commissions 
to take evidence abroad are now only issued by the British 
Courts to other British Dominions, or to the United States 
< f America, where the commission to take evidence is pre­
ferred to the letters of request. ’ *

Where, however, it is desired to obtain the assistance of 
the courts of any of the States of the United States of Ameri­
ca. to compel the attendance of a witness named in a com 
mission to take evidence, the Superior Court of the British 
tribunal which desires to obtain the evidence of the foreign 
witness, besides issuing its commission to a private individual 
or to a member of the .judiciary of the foreign country, issues 
in support thereof letters rogatory, by which the British Court 
prays that the Superior Court of the jurisdiction in which 
the witness resides will, if he should refuse to attend on the 
notice of the commissioner, issue its subpoena and compel th­
at tendance of the witness before the commissioner.

“In aid therefore, of a commissioner, where the assist 
ance of a foreign court is necessary to compel the attendance 
of a party for examination for discovery, or of a witness be­
fore the commissioner, letters rogatory may be ordered to 
issue. Holmested & Langton. Ontario Judicature Act, 3rd
edition, 1905, pages 721 and 722. The above digest of the 
law is taken from the Encyclopedia of Laws of England, Vol. 
ft. sub. tit. Evidence for Foreign and Colonial Tribunals, and 
Vol. 8. sub. tit. Letters of Request.

The statute of the Imperial Parliament, known as the 
Foreign Tribunals Act of 1856. and being eh. 113 of 19- 
20 Victoria, provides for the giving of the assistance of the 
British Courts when prayed to do so by leters of request to 
a commissioner appointed by any foreign tribunal. This Act 
is in force in the Dominion of Canada, and is contained in 
the Dominion Statutes for 1906, and is in force in the differ­
ent Provinces of the Dominion.

The effects of this Imperial statute have also been incor­
porated in the Rules of Practice of the Court of King’s Bench 
for Manitoba, by Act of the Provincial Legislature, being ch 
46 of the Revised Statutes of Manitoba of 1913. The rules
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living under the head of “obtaining evidence for foreign tri­
bunals,” and being rules 519 to 525. and see notes to these. 
The Province of Manitoba, therefore, extends to the differ 
« ni foreign States the privilege of the assistance of the Courts 
of the Province to compel the attendance of any witness whose 
evidence is sought on commission- and it is in that light that 
I he Courts of the foreign States are requested to extend the 
>ame privileges to Commissioners appointed by the Courts of 
the' Province of Manitoba. This latter practice has now crys­
tallized in the rule passed 25th February, 1914. as Number 
"60A, which apparently supersedes the former practice of a 
commission with letters rogatory in aid.

RULE 499—Miscellaneous Proceedings in an Action Evi­
dence Commissions to Examine Witnesses Eiyect of 
Reposai, to Attend.

1902 Rule 484; 1905 Ontario Rule 500; 1913 Ontario Rule

RULE 500 -Miscellaneous Proceedings in an Action Evi­
dence Commissions to Examine Witnesses Commis­
sions to Examine Aged or Infirm Persons or Persons 
About to Leave Manitoba.

19(12 Rule 485. This rule has no Ontario counterpart, 
except in so far as rule 277 (M.R. 498) also seems to allow 
da examination of such or any party “who is residing witli- 
"iit the limits thereof.” i.e.. of-the jurisdiction.

8ee rule 478 as to examination de bene esse under which 
in order only is necessary; under this rule an order and a 
commission are required.

This rule was adopted 25th February, 1914 :—
•8)0A. If, in any case the court or a judge shall so order. 

1 'icre shall be issued a request to examine witnesses in lieu 
°l ii commission, the forms 161 and 162 in the schedule here- 
i' and hereby added to the schedule of forms appended to 
Ha Rules of Court, shall be used for such order and request 

< speetively. with such variation as circumstances may require

Schedule to Rule 500A.

No. 161.—Order for Issue of Request for Commission, 
rule No. 500A.
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In tin- King's Hunch 
Between :

A. B.. plaintiff, and 
C. I).- defendant.

I 'pon hearing
and upon reading the affidavit of ...................
filed the .............  day of.............. , 19. ..

It is ordered that a letter of request do issue, directed to 
the proper tribunal, for the examination of the following wit 
nesses, that is to say :

E. F. of 
(i. II. of 
and 1. •!. of
And it is ordered that the depositions taken pursuant 

thereto, when received, he filed with of the Court
of King's Bench for Manitoba, and be given in evidence on 
the trial of this action, saving all just exceptions.

And it is further ordered that the trial of this action In- 
stayed until the said depositions have been filed.

Dated this.............  day of ...............  Ill

No. 1t»2. Bequest for Commission. Bide No. ">00A. 
(Heading, To the President and Judges of, etc., etc. as 

the case may be.)
WHEREAS an action is now pending in the Court of 

King's Bench for Manitoba, in which A.B. is plaintiff and 
C.D. is defendant. And in the said action the plaintiff" claims 
(state briefly the cause of action).

AND WHEREAS it has been represented trt the said 
Court that it is necessary, for the purposes of justice and for 
the due determination of the matters in dispute between tin- 
parties, that the following persons should be examined as wit 
nesses upon oath touching such matters, that is to say:

E. F. of 
<1 II. of 
and I d. of
And it appearing that such witnesses are resident with­

in the jurisdiction of your Honourable Court.
Now I. .as the Chief Justice of the Court of

King’s Bench for Manitoba, have the honor to request, and do
vm.ii/icit 4lin4 frx«« 4 tin rnnenne n 4‘ni'nenirt nurl I'nr 4lii>li„*nKv vnminiil 4tin. frx«« 4tin Mncnnc fi 4‘ni'nenirt nurl l'ni» 4111•
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assistance of the Court of King's Bench for Manitoba, you 
as president and judges of the said or some one
or more of you. will be pleased to summon the said witnesses 

and such other witnesses as the agents of the said plaintiff 
.mil defendant shall humbly request you in writing so to sum­
mon) to attend at such time and place as you shall appoint 
before some one or more of you, or such other person, as ac­
cording to the procedure of your court is competent to take 
the examination of witnesses, and that you will cause such 
witnesses to be examined upon the interrogatories which ac­
company this letter of request (or viva voce) touching the 
said matters in question in the presence of the agents of tie- 
plaintiff and defendant, or such of them as shall, on due notice 
given, attend such examination.

And I further have the to request that you will be
pleased to cause the answers of the said witnesses to be re­
duced into writing, and all books, letters, papers and docu­
ments produced upon such examination to be duly marked for 
identification, and that you will be further pleased to authen- 
licate such examination by the seal of your tribunal, or in 
such other way as in accordance with your procedure, and to 
return the same, together with such request in writing, if any,
for the examination of other witnesses, through .....................
for transmission to ......................................... of the Court of
King's Bench for Manitoba.

Witness the Honourable
Chief Justice of the Court of King’s Bench for Manitoba, the

............... day of ...................  in the year of Our Lord one
thousand nine hundred and

RULE 501. -Miscellaneous Proceedings in an Action—-Evi­
dence—Commissions to Examine Witnesses—Notice of 
Commission.

1002 Rule 480. Compare 1005 Ontario Rule 504; 19Vt 
Ontario Rule 280.

RULE 502 -Miscellaneous Proceedings in an Action Evi­
dence Commissions to Examine Witnesses Commis­
sions on Master's Certificate.

1902 Rule 487; 1905 Ontario Rule 499 (2); 191:1 Ontario 
>'vision drops this rule. See Ontario Rule 277 See rule 502.

6
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Semble the certificate is obtained by application on notice. 
See rule 508.

RULE 503—Miscellaneous Proceedings in an Action Evi 
DENt'E—Commissions to Examine Witnesses Notice op 
Motion for Commission.

1002 Rule 488: 1905 Ontario Rule 501 part : 1913 Ontario 
Rule 279 part.

RULE 504 Miscellaneous Proceedings in an Action Evi­
dence Commissions to Examine Witnesses Com mission, 
to whom to he Directed.

1902 Rule 489; 19(15 Ontario Rule 501 part : 1913 Ontario 
revision drops this provision.

RULE 505—Miscellaneous Proceedings in an Action Evi­
dence Commissions to Examine Witnesses Particulars 
to he Stated in Order for Commission.

1902 Rule 490; 1905 Ontario Rule 501 (part ) 502 part : 
1913 Ontario Rule 280 part.

“ Whether notice is to be given” only if required under 
rule 508. The Ontario Rule requires notice to he given unless 
otherwise ordered.

PULE 506 Miscellaneous Proceedings in an Action Evi­
dence—Commissions to Examine Witnesses—Mode of Ex­
amining WlTN ESSES.

1902 Rule 491; 1905 Ontario Rule 506 and 502 part ; 1913 
Ontario Rule 280 part.

RULE 507 —Miscellaneous Proceedings in an Action -Evi­
dence—Commissions to Examine Witnesses—Examina­
tions on Written Interrogatories.
1902 Rule 492; 1905 Ontario revision 503 ; 1913 Ontario re­

vision 281.

RULE 508. Miscellaneous Proceedings in an Action—Evi­
dence Commissions to Examine Witnesses—Examina­
tion Ex Parte.

1902 Rule 493. See 1905 Ontario Rules 502 and 504; 1913 
Ontario Rule 281 (2). See notes to rule 509.
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RULE 509.—Miscellaneous Proceedings in an Action Evi­
dence—Commissions to Examine Witnesses Notice of 
Execution of Commission.

1902 Rule 4! 14 ; 1905 Ontario Rule 5(4 ; 191:1 Ontario Rul-- 
280 part.

The four preceding rules and this rule are the same in 
effect as the Ontario Rules now simplified into rules 280 and
281.

RULE 510.—Miscellaneous Proceedings in an Action—Evi­
dence—Commission to Examine Witnesses—Copies of 
Documents Produced as Evidence.

1002 Rule 495; 1905 Ontario Rule 507 ; 1912 Ontario Rule 
284.

RULE 511.—Miscellaneous Proceedings in an Action -Evi­
dence—Commissions to Examine Witnesses—Witnesses 
to be Examined under Oath.

1902 Rule 496; 1905 Ontario Rule 505; 191:1 Ontario Rule

RULE 512.—Miscellaneous Proceedings in an Action—Evi­
dence—Commissions to Examine Witnesses—Interpre­
ter.

1902 Rule 497: 1905 Ontario Rule 507; 191)1 Ontario Rule
28:1.

RULE 513.—Miscellaneous Proceedings in an Action- Evi­
dence—Commissions to Examine Witnesses—Depositions 

to be Signed.

1902 Rule 498; 1905 Ontario Ruie 511 (1); 1913 Ontario
Rule 286 (1).

RULE 514.—Miscellaneous Proceedings in an Action— Evi­
dence—Commissions to Examine Witnesses—Return of 
Commission—Use of Depositions as Evidence at Trial.

1902 Rule 499; 1905 Ontario Rule 512; 1913 Ontario Rule

The opposite party may use these depositions if duly re­
turned. Richardson v. McMillan. 18 M.R. 359.
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RULE 515.—Miscellaneous Proceedings in an Action—Evi 
hence Commissions to Examine Witnesses — Parties 
.Joining in Commission.

1ÎI02 Rule odd; 1905 Ontario Rule 513; 1913 Ontario Rule 
288 part.

RULE 516—Miscellaneous Proceedings in an Action—Evi­
dence—Commissions to Examine Witnesses—Order for 
Commission to be Read as Including Above Particulars. 

1902 Rule 501 ; 1905 Ontario Rule 514: 1913 Ontario Rule
290.

RULE 517.—Miscellaneous Proceedings in an Action—Evi 
dence—Commissions to Examine Witnesses—Objections 
to Validity of Commission to be by Motion to Suppress

1902 Rule 502. This rule has no Ontario counterpart. See 
Jackson v. Hughes. See rule 518.

There is no procedure by motion to suppress in Ontario, 
.Jackson v. Hughes. 16 O.W.R. 412.

The time for the return of a commission is the date on or 
before which it must lie executed and dispatched by the com 
missioner, Jackson v. Hughes. 16 O.W.R. 412.

RULE 518 - Miscellaneous Proceedings in an Action—Evi 
dence—Commissions to Examine Witnesses -Objections 
to Leading Questions.

1902 Rule 503; no Ontario counterpart.

RULE 519.—Miscellaneous Proceedings in an Action—Evi­
dence—Obtaining Entrance for Foreign Tribunals—Ap­
plication.

1902 Rule 503 A (added by 7-8 Ed. VIL. c. 11, s. 1 part). 
No Ontario counterpart. But see 1913 Ontario Rule 31. See 
Ifolmested & Langton. p. 722. See rules 500 A. and notes to 
rule 498. See the Manitoba Evidence Act, R.'S.M. 1913. cap. 
65. and Re Alberta and Great Waterways R. W. Co.. 20 M.R. 
697, 18 W.Ij.R. 15. holding the section of the Act dealing with 
the subject, intra vires.
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RULE 520.—Miscellaneous Proceedings in an Action Evi­
dence—Obtaining Evidence for Foreign Tribunals — 
Form of Order.

1902 Rule 503 B. See notes to rule 519.

RULE 521.—Miscellaneous Proceedings in an Action- Evi­
dence—Obtaining Evidence for Foreign Tribunals — 
Who May Take the Evidence.

1902 Rule 503 (e). Rule 519 and notes.

RULE 522.—Miscellaneous Proceedings in an Action—Evi­
dence—Obtaining Evidence for Foreign Tribunals — 
Transmission of the Evidence When Taken.

1902 Rule 503 (D). Rule 519 and notes.

RULE 523.—Miscellaneous Proceedings in an Action Evi­
dence—Obtaining Evidence for Foreign Tribunals - 
Mode of Conducting the Examination of the Witnesses.

1902 Rule 503 E. Rule 519 and notes.

RULE 524.—Miscellaneous Proceedings in an Action- Evi­
dence—Obtaining Evidence for Foreign Tribunals—In 
Case of Requests from Other British Tribunals.

1902 Rule 503 F. * Rules 519 and 500 A and notes.

FULE 525 —Miscellaneous Proceedings in an Action—Evi­
dence—Obtaining Evidence for Foreign Tribunals — 
Dispensing with Applications to the Court by Any of 
the Parties.

1902 Rule 503 G. Rule 519 and notes.

RULE 526 —Miscellaneous Proceedings in an Action—Evi­
dence—Affidavits—Form of Affidavits.

1902 Rule 504; 1905 Ontario Rule 516; 1913 Ontario Rule
291.
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RULE 527.—Miscellaneous Proceedings in an Action—Evi­
dence—Affidavits—Form of Affidavits Made by Two ok 
More Deponents.

1002 Rule 505; 1005 Ontario Rule 517 (1); 101:5 Ontario 
Rule 202.

RULE 528. -Miscellaneous Proceedings in an Action Evi­
dence—Affidavits—Jurat.

1002 Rule 500; 1005 Ontario Rule 517 (2) ; 1013 Ontario 
revision drops the rule Imt retains the form as No. 17. A Itér­
ai ions in jurat, rule 531.

In eases where affiant illiterate, rule 532.
Not to he sworn before solicitor of party, rule 533.

RULE 529.—Misceu.aneovs Proceedings in an Action Evi­
dence—Affidavits—Affidavits, IIow Framed.

1002 Rule 507; 1005 Ontario Rule 518: 1013 Ontario Rule
203.

Exhibits. The Ontario Rules provide that exhibits, unless 
annexed to the affidavit, need not be filed.

An affidavit failing to set out the ground of belief is 
“irregular and inadmissible.” In re Young (1900). 2 Oh. 753, 
but see Niemenen v. Dome Mines, 4 O.VV.N. 301. Thompson 
v. Hal dry. 22 M.R. 77. Motions under rules 740 and 741 are 
final motions. Canada Supply Co. v. Robb. 14 W.L.R. 300»; 
Interlocutory Motion—Langevin v. Hebert. 4 W.L.R. 3(»7 (Y.T.)

RULE 530 Miscellaneovs Proceedings in an Xction—Evi­
dence Affidavits—Affidavits by Officers of Corpora-

1902 Rule 508; 1905 Ontario Rule 519; 1913 Ontario Rule 
294.

RULE 531. —Miscellaneous Proceedings in an Action—Evi­
dence — Affidavits — Alterations in Affidavits. How 
Verified.
1902 Rule 509; 1905 Ontario Rule 520; 1913 Ontario Rule
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RULE 532.—Miscellaneous Proceedings in an Action Evi­
dence Affidavits—Affidavits by Illiterate Person. 

1002 Rule 510; 1905 Ontario Rule 521; 1013 Ontario Rule
206.

RULE 533—Miscellaneous Proceedings in an Action Evi­
dence—Affidavits—Affidavits not to be Sworn before 
Solicitor of Party.

1902 Rule 511 ; 1905 Ontario Rule 522; 1013 Ontario Rule
297.

The Ontario Rule excepts affidavits to be used on an ap­
plication to arrest. See rule 811. See (lougeon v. Thompkins. 1 
W.L.R. 114, holding similar rule to this peremptory.

RULE 534. Miscellaneous Proceedings in an Action—Evi­
dence-Affidavit»—Piling Fees.

1002 Rule 512; 1005 Ontario Rule 523 & 524; 1913 Ontario 
Rule 29S part.

Non-compliance the grounds of a valid objection to a mo- 
I on, Peat v. Saxon, 22 W.L.R. 736 (Sask.).

RULE 535—Miscellaneous Proceedings in an Action Evi­
dence—Affidavits—Filing Affidavits.

1002 Rule 513; 1905 Ontario Rule 525.
See 1013 Ontario Rule 234.

PULE 536—Miscellaneous Proceedings in an Action Evi­
dence-Affidavits—Time for Filing.

1902 Rule 514; 1905 Ontario Rule 524: 1913 Ontario Rule
208.

The Court has no power to waive compliance with this rule, 
Ige. C.J. K.B. (Ont.) ; re Victor Varnish, Oct 1907, 

un reported, but noted in Parker & Clarke on Company Law, 
1009 Edn., p. 364.

An affidavit filed after is irregular and inadmissible. Xie- 
inituMi v. Mines, 4 O.W.N. 301, where relief given under
rule 312 (Manitoba Rule 365).

In case of motions under rule 625, the affidavit must be 
-•rvrd with the notice of motion.

3
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RULE 537. • Miscellaneous Proceedings in an Action—Ad­
missions—Calling for Admissions by Oitositk Party. 

1902 Rule 515 as framed liy 7-8 Ed. VII.. <\ 12. s. 7. 1905 
Ontario Rule 527 (part).

1913 Ontario revision drops this rule.
The Ontario Rule only went as to documents.
Secondary evidence by certified copies, copies, etc., R.S.M. 

1913, cap. 65.
Failure to admit—costs occasioned by—rule 948.
See rule 58fi as to admissions by counsel at trial.

RULE 538. Miscellaneous Proceedings in an Action — Ad­
missions—For m of Notice.

1902 Rule 516; 1905 Ontario Rule 527 part; 1913 Ontario 
lwision drops this rule.

RULE 539—Miscellaneous Proceedings in an Action—Ad­
missions—Proof of Admissions.

1902 Rule 517; 1905 Ontario Rule 528; 1913 Ontario re­
vision drops this rule.

RULE 540. Misckllanoevs Proceedings in an Action — 
Transmission of Interest Pendente Lite -Action not to 
Abate by Reason of Marriage, etc.
1902 Rule 518; 1905 Ontario Rule 394; 1913 Ontario Rule 

304 part.
No order necessary if the cause of action survives in some 

person already before the Court. 1 lolmested, p. 605.
Defendant mrfV require plaintiff to proceed, rule 549. 
Where an infant plaintiff dies after judgment, but before 

judgment on appeal, no order is necessary ; a direction that the 
certificate of judgment be entered as of the date when the argu­
ment is concluded is proper. Gunn v. Harper. 3 O.L.R. 693: 
Young v. Town of Uravenhnrst. 3 O.W.N. 10. See rule 646. 

Execution, Rule 710 by leave of court.

RULE 541.—Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite—Assignment 
Pendente Lite.
1902 Rule 519; 1905 Ontario Rule 395; 1913 Ontario Rule

Rule 542 must be followed to give effeet to this rule.
300.
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RULE 542. —Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite—Order to Add 
Parties on Change of Interest.

1902 Rule 520; 1905 Ontario Rule 396; 1913 Ontario Rule 
301.

Praecipe Order.
Service, rule 543; out of Manitoba, rule 547 ; by publication, 

rule 548.
Motion to discharge or vary within 14 days, rule 544 and 

see 546. The defendant may not apply, rule 549 and notes, 
but see rule 550.

Vacation not computed, Rule 395 (b).

RULE 543. -Miscellaneous Proceedings in an Action — 
Transmission of Interest Pendente Lite—Service of 
Such Order.
1902 Rule 521 ; 1905 Ontario Rule 397 ; 1913 Ontario Rule 

302 part.

RULE 544 -Miscellaneous Proceedings in an Action - 
Transmission of Interest Pendente Lite—Application 
to Discharge Order.

1902 Rule 522; 1905 Ontario Rule 398; 1913 Ontario Rule
303.

The new Ontario Rule reduces to 10 days. See r.iîe 546.

RULE 545—Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite—Endorsement 
of Such Order.

1902 Rule 523; 1905 Ontario Rule 399; 1913 Ontario Rule 
302 part.

RULE 546 -Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite—Applications 
by Persons undjcr Disability to Discharge Order.

1902 Rule 524; 1905 Ontario Rule 400; 1913 revision drops 
this rule leaving Rule 303 (544) to govern all eases. See rule 544.
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RULE 547—Miscellaneous Proceedings in an Action — 
Transmission of Interest Pendente Lite—Applications 
to Discharge Order When Served Out of Manitoba. 

1902 Rule 525; 1905 Ontario Rule 401. The 1913 Ontario 
revision drops this and the following rule.

Time to apply, rule 183 and notes.

RULE 548 Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite Application 
to Discharge in Case of Order Allowing Service By- 
Publication.

1902 Rule 526; 1905 Ontario Rule 402.

RULE 549—Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite Defendant 
in Continued Action May Compel Plaintiff to Proceed.

1902 Rule 527 ; 1905 Ontario Rule 403 ; 1913 Ontario Rule
305.

Semble the action may not be dismissed in the first in­
stance. (Ruling of Mr. Patterson. Referee in Chambers in 
Siemens v. Angus, unreported, November. 1913). An order lim­
iting the time must be first obtained and “in default (an ap­
plication) for an order dismissing the action” should he made. 
See rule 404.

RULE 550. -Miscellaneous Proceedings in an Action 
Transmission of Interest Pendente Lite—Costs.

1902 Rule 528; 1905 Ontario Rule 404. Compare 1913 
Ontario Rule 306.

Semble the defendant may continue under these rules, but 
as plaintiff, and the representatives of the deceased plaintiff 
as defendants. Holmested, p. 616.

RULE 551—Miscellaneous Proceedings in an Action — 
Transmission of Interest Pendente Lite—When Exec­
utors of Deceased Defendant May be Sued.

1902 Rule 529. No Ontario counterpart.
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RULE 552. -Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction—When Defendant 
May Pay Money into Court in Satisfaction.

1902 Rule f>:t0 ; 1905 Ontario Rule 419. 420: 1918 Ontario 
Rule 307, 308.

Rule 133 et seq. govern the practice in cases of payment 
into Court.

Defendant must plead payment in, rule 553.
Plaintiff can only take out in satisfaction of very cause 

ior which paid in, rule 554. Effect, rule 556.
Plaintiff must elect before action at issue, rule 555. 
Plaintiff may pay in. in respect of a counterclaim, rule 558. 
Plea of tender must be followed by payment into Court, 

rule 559. If paid in before defence under the Ontario Rules, 
notice of payment must be given, rule 311. There is no Mani 
toba counterpart, although such a rule might, it is submitted, 
save the costs of a statement of defence, but as to certain claims 
see rule 301 (c). See notes to rule 555.

RULE 553.—Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction—Such Payment to bf. 
Signified in Defence.

1902 Rule 531: 1902 Ontario Rule 421 ; 1913 Ontario Rule 
310

Receipt on pleading, rule 149.

RULE 554.— Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction—How Plaintiff May 
Take Money Out.

1902 Rule 532; 1902 Ontario Rule 423 (1); 1913 Ontario 
Rule 312.

See note to rule 556 as to cases where tender is pleaded. 
Satisfaction Piece. See form 155 and rule 669.

RULE 555. —Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction—Time for Election.

1902 Rule 533; 1902 Ontario Rule 424: 1913 Ontario Rule
•I :

The Ontario Rules require election within 4 days if the 
money is paid in before defence, otherwise before replying. 

Issue. See rule 320.
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RULE 556.—Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction Taxing Costs When 
Plaintiff Takes Money Out.

1902 Rule 534 ; 1905 Ontario Rule 425; 1913 Ontario Rule
314

The new Ontario Rule only applies where tender befor" 
action is not alleged ; where it is. under new Ontario Rule 315 
the defendant may tax his costs- and their amount will he paid 
out to him from the amount paid into Court. There is no 
Manitoba counterpart of this rule (315), but see American 
Aristotype Co. v. Eakins, 7 O.L.R. 127, to give effect to which 
Ontario Rule 315 was probably passed. This ease was consider­
ed by Mathers. J., in Nixon v. Betsworth, 2 W.L.R. 570. 16 
M.R. 1, who held that while the defence of tender remained un­
disposed of. neither party had the right to tax his costs against 
the other

Mode of taking out. rule 140.

RULE 557.—Miscellaneous Proceedings in an Action Pay­
ment into Court in Satisfaction—Case of Money Paid 
into Court in Consolidated Actions.

1902 Rule 535; 1905 Ontario Rule 426 ; 1913 Ontario re­
vision drops this rule.

The Ontario Rule has after the word “consolidated,” the 
words “and the plaintiff proceeds to the trial of one and 
fails."

RULE 558—Miscellaneous Proceedings in an Action—Pay­
ment into Court in Satisfaction—When Plaintiff May 
Pay in.

1902 Rule 536; 1905 Ontario Rule 427 ; 1913 Ontario Rule 
317. See rule 312.

RULE 559.—Miscellaneous Proceedings in an Action—Pay 
ment into Court in Satisfaction—Tender.

1902 Rule 537; 1906 Ontario Rule 428; 1913 Ontario Rule 
309.

See notes to rule 552. By taking money out of court the 
plaintiff does not admit the plea of tender, an issue is raised 
and the right to tax costs depends upon its disposal. Nixon v 
Betsworth, 16 M.R. 1. 2 W.L.R. 570, following American Arista-
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type v. Eakins, supra. Non-payment into court. Semble if 
the defendant wishes to object for that reason, he must move 
to strike out the defence on that ground- Hors we 11 v. Camp- 
Mi, :t O W N. 28.

RULE 560. —Miscellanboi s Proceedings in an Action 
Discontinuance—Wholly ok as to Part ok Claim—As 
to One or More Defendants.

1002 Rule 538; 1005 Ontario Rule 430; 1913 Ontario Rule
321.

In Ontario the time is d to before statement of de­
fence filed, or after, if no further step taken.

Notice of trial. Rule 566.
Before Notice of Trial is Served. Mc Innés v. Norcpiist, 

23 M R. 817.
See rule 301 (c) for a case of discontinuance with costs, 

and rules 552 and 555.
Withdrawal after entry for trial on consent, Rule 577.

RULE 561 —Miscellaneous Proceedings in an Action Dis­
continuance—Withdrawal of Defence or Counterclaim 

1902 Rule 539; 1905 Ontario Rule 431; 1913 Ontario Rule

The new Ontario Rule allows such withdrawal by written 
notice filed and served; leave is not necessary.

RULE 562.—Miscellaneous Proceedings in an Action—Dis­
missal of Actions—For Want of Prosecution.

1902 Rule 540; 1905 Ontario Rule 433: 1913 Ontario Rule
325 (1).

Neither this nor any other rule permits the dismissal of an 
action for failure of the plaintiff to bring on a new trial order­
ed by the Court of Appeal, yet if there is a lengthy and un­
explained delay the Court has inherent jurisdiction to make 
such an order. Davis v. Wright, 26 W.L.R. 517.

RULE 563. -Miscellaneous Proceedings in an Action — 
Consolidation of Actions.
1902 Rule 542; 1905 Ontario Rule 435; 1913 Ontario Rule 

320.
See rule 245 as to ordering separate issues.
Allowed.

3
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1. Where one plaintiff brings several actions against the 
same defendant in respect of matters which should have been 
included in one action, see rule 365.

2. Where the same plaintiff brings several actions against 
several defendants and the questions in dispute are substantial­
ly the same, the Court may stay proceedings in all the other 
eases if the defendants will undertake to he bound by the judg­
ment in the one action.

3. In such eases a test action may Ik* directed and pro 
eeedings stayed in the other actions without binding the defen­
dants in the other actions.

Libel actions. R.S.M. 1913, cap. 113.
4. Where there are several plaintiffs and the same defen-

Meehanics Lien Action. Olson & .Johnson Co. v. McLeod. 
25 W.L.R 472 (Alta).

5. Cross Actions.
As to payment into Court and costs in such actions, rule

RULE 564.—Miscellaneous Proceedings in an Action 
Place op Trial.

1902 Rule 543; 1905 Ontario Rule 529 part ; 1913 Ontario 
Rule 245 part.

Under the Ontario Rule a venue must be laid, in the writ. 
The former Rule provided there should be no local venue 

for trials, considered. First National Bank v. Curry, 16 W. 
L.R. 102; 20 M R. 247.

Place of issue of statement of claim, rule 173; transfer of 
actions brought in wrong district, rule 174.

RULE 565.—Miscellaneous Proceedings in an Action - 
Trial—Application to Change Place op Trial,

1902 Rule 544; 1905 Ontario Rule 529 (d) ■ 1913 On­
tario Rule 245 (d).

RULE 566. -Miscellaneous Proceedings in an Action — 
Trial—Notice op Trial After Action at Issue.

1902 Rule 545; 1905 Ontario Rule 530; 1913 Ontario Huh*

Form of. rule 572.
246.
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Action al issue. At expiration of 10 days from delivery 
of Iasi pleading, rule 320.

Ten days notice required, rule 573. Entry for trial 575. 
Sittings, rule 160. Section 38 of the Act.
One defendant cannot serve notice of trial before the other 

- served. Sellick v. Selkirk, 22 M R. 323

RULE 567. —Miscellankoi-s Proceedings in an Aciion 
Trial Trial of Different Questions in Different 
Modes.

1902 Rule 547; 190.') Ontario Rule 531; 1913 Ontario re­
vision drops this rule.

This rule applies to issues of fact. As to preliminary ques­
tions of law, rule 460 and notes. Rule 302 (c) as to demurrers.

RULE 568.—Miscellaneous Proceedings in an Action- 
Trial—Trial by .Jury to be before Single Judge. Unless 
Otherwise Ordered.
1902 Rule 548; 1905 Ontario Rule 532. See Judicature Act 

Out.) 1913. Carrying out section 41 of the Act.
As to trial by jury, see sections 49. 50 and 51 of the Act 

and notes.

RULE 569.—Miscellaneous Proceedings in an Action 
Trial—Trial at Bar.

1902 Rule 549; 1905 Ontario Rule 533; 1913 Ontario re­
vision drops this rule. Before 3 Geo. V., c. 12. s. 3 vMan.) 
the application was to the Court en banc.

Sittings of Court of Appeal. Court of Appeal Act. Sec­
tion 10. R.S.M. 1913. cap. 43.

RULE 570.—Miscellaneous Proceedings in an Action — 
Trial—Trial at Bar at Instance of Crown.

1902 Rule 550; 1905 Ontario Rule 534: 1913 Ontario re­
vision drops this rule.

RULE 571.—Miscellaneous Proceedings in an Action 
Trial—Day to be Fixed by Court for Trial at Bar.

1902 Rule 551; 1905 Ontario Rule 535; 1913 Ontario re­
vision drops this rule.
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Until amended hv 3 Deo. Y., c. 12. s. 3. thv Vouri fixed 
tin* day of trial.

RULE 572 Miscellankocs Proceedings in ax Action 
Triai. Form or Notick or Trial.

1902 Rule 552; 1905 Ontario Rule 538 (1); 1913 Ontario 
Rule 248 part.

See rule 500 ; must he given before entry- see rule 575.

RULE 573. Miscellaneois Proceedings in an Action
Trial—Ordinary Notice 10 Days—Short Notice 5 Days. 

1902 Rule 553; 1905 Ontario Rule 538 (b) ; 1913 Ontario 
Rule 248 part. See rule 560 and notes.

RULE 574.—Mist'Ella NKors Proceedings in an Action 
Trial Notice or Trial at Bar.
1902 Rule 554; 1905 Ontario Rule 536; 1913 Ontario re­

vision rule.

RULE 575. Miscellaneois Proceedings in an Action 
Trial Entry for Trial.
1902 Rule 555; 1905 Ontario Rule 538 (d) ; 1913 Ontario 

Rule 248 (b).

RULE 576.—Miscellaneois Proceedings in an Action 
Trial— Record.
1902 Rule 556 added by 10 Ed. VII., c. 17, ». 11; 1905 On­

tario Rule 539. 1913 Ontario Rule 249.

RULE 577. Miscellaneois Proceedings in an Action 
Trial - Withdrawal of Record.

1902 Rule 559; 1905 Ontario Rule 543; 1913 Ontario Rule
251.

See rule 560 and notes as to discontinuance.
Semble between the time of service of notice of trial, rule 

560, and of entry for trial, an order is required to abandon an 
action. •

9^97
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RULE 578 Miscellaneous Proceedings in an Action — 
Triai, Actions Not Tried.

1902 Rule 560: 1905 Ontario Rule 544; 1918 Ontario Rule
252.

RULE 579 — Miscellaneous Proceedings in an Action 
Trial—Non-Appearance op Dependant.

1902 Rule 561; 1905 Ontario Rule 545; 1913 Ontario re­
vision drops this rule.

An to setting aside, rule 676.

RULE 580.—Miscellaneous Proceedings in an Action 
Triai,—Non-Appearance op Plaintiff.
1902 Rule 562; 1905 Ontario Rule 546; 1913 Ontario Rule

263.
Sotting aside, rule 676.

RULE 581.--Miscellaneous Proceedings in an Action — 
Trial—'Setting Aside .Judgment by Default at Trial. 

1902 Rule 663; 1905 Ontario Rule 776; 1913 Ontario Rule
499.

Where the solicitor for the plaintiff only appears and then 
withdraws without intimating to the Judge he is doing so. an 
application under this rule will be refused. Barnes v. Ellis, 26 
W.L.R. 187 (Sask.).

Sheahan v. Toronto R.W. Co.. 2 O.W.N. 1263
See also Rule 678 as to setting aside a default judgment.

RULE 582.—Miscellaneous Proceedings in an Action 
Trial—Effect op Non-Suit.

1902 Rule 665; 1905 Ontario Rule 779; 1913 Ontario re­
vision drops this rule.

RULE 583. -Miscellaneous Proceedings in an Action 
Trial—Judgment op Non-Suit Where Jury Disagree. 

1902 Rule 667; 1905 Ontario Rule 780. Compare 1913 On­
tario Rule 500. See notes to section 51 of the Act. The new 
Ontario Rule merely provides for a retrial of the action as 
directed.

Semble this rule only applies to cases which may properly 
hi withdrawn from the jury, Ilolmeeted, p. 1018.
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RULE 584 Miscellaneous Proceedings in an Action — 
Trial -Witness May he Put Out ok Court Penalty kok 
Returning Without Leave.

1902 Rule 568; 190"» Ontario Kill»* 547; 1918 Ontario Rule
254

RULE 585 Miscellaneous Proceedings in an Action 
Trial Evidence Omitted by Accident or Mistake, How 
Supplied—Rule Not to Apply to Action for Libel.

1902 Rule 564; 1905 Ontario Rule 549 ; 1918 Ontario Rule
257.

The new Ontario Rule excepts an “action for delamation." 
Further evidence on appeals to Judge in Chambers, rule

080.
This rule is to apply in cases under the Overholding Ten 

nuts Act. R.S.M. 1918. cap. 109, s. 14.

RULE 586—Miscellaneous Proceedings in an Action- 
Trial—Counsel at Trial to Make Admissions—Penalty 
in Costs for Neglect or Refusal.

7-8 Ed. 7- c. 12, s. 8. No Ontario counterpart.
Penalty for failure to admit. Rule 948.
See rules 587 et sei|.

RULE 587 -Miscellaneous Proceedings in an Action — 
Trial—Costs of Protests, etc.. Recoverable.

1902 Rule 565. No Ontario counterpart. See rule 884.

RULE 588—Miscellaneous Proceedings in an Action 
Trial—Assessment of Damages in Respect of Contini • 
ing Cause of Action.

1902 Rule 566; 1905 Ontario Rule 552; 1918 Ontario Rule
260.

This rule was applied in Noble v. Rural Municipality of 
Turtle Mountain, 2 W.L.R. 145; a case of a claim for damages 
for non repair of a highway by a land owner suffering special 
damage.
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RULE 589. -Miscellaneous Proceedings in an Action 
Trial— Adjournment of Trial.

1902 Rule 567; 1905 Ontario Rule 553. The 1913 Ontario 
revision drops this rule.

See section 39 of the Act permitting adjourn

RULE 590. -Miscellaneous Proceedings in an Action 
Trial—Judge May Direct Entry ok Judgment, Adjourn 
or Reserve Judgment.

1902 Rule 568: 1905 Ontario Rule 554. The 1913 Ontario 
revision drops this rule, Imt see section 45 of the Judicature 
Art. See section 39 of the Act giving powers with reference 
to an adjourned cause.

RULE 591 -Miscellaneous Proceedings in an Action — 
Trial—Exhibits to be Marked.

1902 Rule 569; 1905 Ontario Rule 555; 1913 Ontaiio Rule
263 part.

PULE 592—Miscellaneous Proceedings in an Action 
Trial Evidence Oral or Documentary Cannot be With 
drawn Without Leave.

1902 Rule 570. No Ontario counterpart.

RULE 593 Miscellaneous Proceedings in an Action 
Trial—Where Judgment Reserved Exhibits to pe Left 
with Registrar, Act. Al.

1902 Rule 571; 1905 Ontario Rule 557 part; 1913 Ontario
Rule 263 (2).

The Ontario Rules provide for delivering exhibits out 
without an order after trial, if no appeal.

RULE 594.—Miscellaneous Proceedings in an Action 
Trial—Solicitor May be Mulcted in Costs for \ Son-
\ (TENDANCE DELAYING TRIAL.

1902 Rule 572. No Ontario counterpart.

1
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RULE 595. Miscellaneous Proceedings in an Action _
Triai,—Entry of Findings.

1902 linlr 573 ; 1905 Ontario Rule 558: 1913 Ontario Rule 
264.

Certificates, e.g. under rule 936.

RULE 596. —Miscellaneous Proceedings in an Action 
Trial—Certificates to Sign Judgment.

1902 Rule 574 ; 1905 Ontario Rule 559; 1913 Ontario re­
vision drops this rule.

RULE 597--Miscellaneous Proceedings in an Action 
Trial Delivery of Record to Solicitor After Judgment

1902 Rule 575. Compare 1905 Ontario Rule 560. No 1911
rule.

RULE 598,—Miscellaneous Proceedings in an Action 
Trial Vexatious Defences in Actions to Recover Land 
—Notice to Defendant to Show Legal Right to Posses­
sion of Land.

1902 Rule 576; 1905 Ontario Rule 567. The 1913 Ontario 
revision drops this rule and the two following.

RULE 599 -Miscellaneous Proceedings in an Action 
Trial Vexatious Defences in Actions to Recover Land 
—Formal Defects in Plaintiff’s Title Not to Defeat 
Action.

1902 Rule 577; 1905 Ontario Rule 568.

RULE 600.—Miscellaneous Proceedings in an Action 
Trial Vexatious Defences in Actions to Recover Land 

Verdict in Such Cases to be Endorsed as Rendered un­
der the Foregoing Rules.

1902 Rule 578; 1905 Ontario Rule 569.

RULE 601 Miscellaneous Proceedings in an Action 
Trial—Protection of Defendant in Case of Erroneous 
Survey—Alixiwance to Defendant for Improvements - 
Relief Extended to Subsequent Purchasers.

1902 Rule 579; no Ontario counterpart.
Thordarson v. Akin, 15 W.L.R. 115. A mandamus will
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not lie to compel the removal of an encroaching fence or build 
ing Sec section 26 (o) of the Act.

RULE 602. -Miscellaneous Proceedings in an Action 
Triad Protection of Defendant in Case of Erroneous 
Survey When Defendant to Obtain Costs Defendant 
to (Jive Notice to Plaintiff.

1902 Rule 580. No Ontario counterpart.

kULE 603. —Miscellaneous Proceedings in an Action 
Trial—Improvements under Mistake of Title—Relief 
of Persons Making Improvements under Mistake of 
Title.

1902 Rule 580 (A) added by 10 Ed. VII.. c. 17. s. 13. No 
similar Ontario Rule, hut see llolmested. p. 889.

KULE 604—Miscellaneous Proceedings in an Action — 
Trial—Inspection of Property .Iudoe May Inspect 
Property.
1902 Rule 581; 1905 Ontario Rule 570; 1913 Ontario Rule

265 (part).
Under the new Ontario Rule any person whose sanity is 

in <juestion may he examined.
See rule 398 and notes.

RULE 605 .Miscellaneous Proceedings in an Action 
Trial Inspection of Property - Inspection by Jury. 
Parties or Witnesses.

1902 Rule 582 ; 1905 Ontario Rule 571: 1913 Ontario Roles 
266 and 267.

See rule 891 as to order for detention and inspection of 
property.

RULE 606—Miscellaneous Proceedings in an Action — 
Trial—Inspection of Property—Party Requiring View 

to Deposit with Sheriff Sums to Pay Expenses.

1902 Rule 583; 1905 Ontario Rule 572 ; 1913 Ontario re­
vision drops this rule.
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1% MOTION FOB JUDGMENT.

RULE 607—Jui>gments- Motions for .Judgment, etc.—De­
fault of Defence— Proceedings in Default of Defence. 

1002 Rule 584: 1905 Ontario Rule 574; 191:1 Ontario Rule
36.

Time limited* rules 182 and 183.
Substituted service, rule 274 and notes.
I'lidertaking of solicitor, rules 267-186.
Affidavit of service must show rule 270 complied with.
This is a general rule and governs the special cases follow­

ing.
See also rule 621 as to when .judgment not to he signed.

RULE 608. —Judgments— Motions for .Judgments, etc.— De­
fault of Defence—Proceedings When Some Defen­
dants Do Not Defend or Their Defences Are Struck 
Out.
1902 Rule 585 as added by 1 Geo. V.. e. 14. s. 4. No On 

tario counterpart.
Does not apply to actions for recovery of land, rule 611. 

except as rule 613 provides.
The effect of the rule was formerly confined to default of 

defence in the first instance and did not apply where the de­
fence was struck out under rule 410, Wilson v. Stuart, 20 M.R. 
507, 16 W.L.R. 403; now the above amendment remedies this.

RULE 309—.Judgments Motions for Judgment, etc. -De­
fault of Defence—Judgment Where Debt Wholly or 
Partly for Debt or Liquidated Demand.

1902 Rule 586; 1905 Ontario Rules 575 and 587; 1913 On­
tario Rule 37 and see rule 355.

The Ontario Rules are duplicated owing to I he fact that 
the action is commenced by writ and they must provide for 
judgment in default of (1) Appearance and (2) Defence.

See rules 611 and 613. actions for recovery of land

RULE 610 Judgments Motions for Judgment, etc. De­
fault of Defence—Judgment Where Claim or Some 
Part Not For Debt or Liquidated Demand.

1902 Rule 587. No Ontario counterpart.
See rules 611 and 613, actions for recovery of land.
On such an application the court may go behind the in-
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h rloviitory judgment and scrutinize tin* material (at-lion for 
declaration of trusteeship of lande and transfer, substitutional 
service, judgment refused), Howard v. Lawson- 12 W.L.R 
211. Final judgment for default of defence cannot be signed 
against a defendant if there is an untried issue pending be­
tween the plaintiff and another defendant in tin- same action 
who lias defended. Macdonald v. Fairchild Co.. VI M R 129, 
11 W.L.R. 236.

RULE 611 •!I’uusiENTs -Motions for Judgment, Etc. De­
fault of Defence—Last Three Rules not to Apply to 
Action for Land Except as Afterwards Provided.

1902 Rule 588. Xo similar Ontario Rule, hut tin- practice 
i* the same. See also notes to rules 613 et seq.

Sec rule 693.

RULE 612 Judgments Motions for Judgment, Etc.—De 
fault of Defence—Provisions of Imp. Act 8 & 9 Wm 
in. e. 11. to Remain in Force.

1902 Rule 589; 1905 Ontario Rule 580. The 1913 re­
vision drops this rule. Tin- 1905 Rule had not the clause ns 
to procedure. For history and effect of the statute see Holme- 
sled & Langton. p. 775.

RULE 613 -«Judgments Motions for •Judgment, Etc Di 
fault of Defence Recovery of Land—Judgment hy 
Default in Action for Land
1902 Rule 590; 1905 Ontario Rules 582 and 590: 1913

Ontario Rule 14 (1) and 355.
As to duplication of Ontario Rules, see notes to rule 609. 

I lie new Ontario Rule 355 instead of re-enacting ea<*h special 
Mile in the ease of default of pleading, makes the rule appli- 
"idile in case- of default of defence apply mutatis mutandis, 
uid see 1913 Ontario Rule 356. Limited defence, see rule 193 
nd notes- and see rules 187 et aeq. generally.

As to the only claims which max lie joined with such ac­
tions, rule 240.

Motions for judgment, rule 633. confession of, 617.
.Motion for leave to sign, rule 602 and notes.
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RULE 614.—.IriMiMKNTs Motions koh .Jcixjmkxt, Etc 1)i 
i'.m i.t ok Dkkknck Ukcovkky ok Land Asskssmknt kok 
Damaoks in Action kok Land.

1902 Unie .">91; 1905 Ontario Unie 583; 1913 Ontario
Unies 42 and 355.

•loindev. rule 240.
See rule 611 and notes.
See rules 61:$ and 609 and notes as to duplication of On 

tarin Utile.

RULE 615 •li'iMiMKNTh Motions koh .Ii ihimknt, Etc. I)i 
KAl'I.T OK DKKKNC'K—RkcOVKKY OK LAND—<*OSTS WlIKKl 
AnVKKSK I’OSSKSSION KoKM OK .Il DIIMKNT.

1902 Unie 592: 1905 Ontario Unie 585 and 591 as to first 
part of rule only.

191:1 Ontario Unie 4:1 in part and 355.
See rules till! ami 609 and notes as to duplication of On­

tario Unies.

RULE 616 (1) .Ji isiMKNTs Motions koh .Ii imimknt. Etc. 
Moimi.xuK Actions Motion koh .Icdumknt in I'ndkkknd- 
kd Moimi.xiii: Action Wickhi: Dkkknd.x.nts ok Somk ok 
Tiikm ark Inkxnts.

1902 Unie 593: 1905 Ontario Unie .190: 191:1 Ontario
Utile 466.

The nexv Ontario Rule only applies to eases where de- 
fault is made l»y some of the h« In It defendants and the Official 
tluardian does not desire to set up any defence.

RULE 616 (2). dnx»mkxts Motions koh .Juimjmknt, Etc. 
Moktuauk Action .Ii dcmcnts on I’hakcivk in I'ndkkknd- 
K.D MoHTd.XdK ACTIONS

1902 Rule 59:1 ( A > : 1905 Ontario Rule 596 (1 i ; 1911
< hitario Rule 467.

The Ontario Rules also apply to eases where the defendant 
only disputes as to amount. See rule 194.

RULE 616 (3).—»li isiMkxts—Motions koh .Icdomknts. Etc. 
MoHTd.XdK Actions.

1902 Rule 593 (h): 1905 Ontario Rule 596 (2); 1913 On­
tario revision drops this rule
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RULE 616 (4).—Judgments—Motions for Judgment. Etc. 
Mortgage Actions.

1902 Rule 598 (c) ; 1905 Ontario Rule 596 (6); 1918
< hitario Rule 468 (3).

Sulmtituted service, see rule 274.

RULE 617.—Judgments -Motions for Judgment, Etc.—Con­
fession of Action ok Judgment—Defendants May Con 
fess Action to Recover Land as to the Whole or 
Part of the Property.

1902 Rule 594; 1905 Ontario Rule 597 (1). The 1913
Ontario revision abolishes this practice except as to confessions 
•riven before 1st September. 1913. See 1913 Ontario Rule 397. 

See rule 621 as to time of signing judgment.

RULE 618. -Judgments Motions for Judgment. Etc.—Con­
fession of Action or Judgment—Confession of Action 
by One of Several Defendants Defending for a Part 
for Which Others Do Not Defend.

1902 Rule 595. Compare 1905 Ontario Rule 597 (1' and
sec notes to rule 617.

RULE 619. Judgments Motion- .iudgment. Etc.—Con­
fession of Action or Judgment—Confession Where Oth­
ers Defend as to Same Part.
1902 Rule 596. Compare 1905 Ontario Rule 597 (1 ) and 

see notes to rules 617 and 618.

RULE 620 Judgments Motion for Judgment, Etc. -Con­
fession of Action or Judgment—Except as Provided in 3 
Preceding Rules, Every Confession of Judgment, 
Cognovit Actionem Relict a Verifications, etc . Ineffect­
ual to Support Judgment —Rule Not to Apply to Con­
fessions in Court or Upon Trial.

1ÎÎ02 Rule 597. No Ontario counterpart.

RULE 621 —Judgments—Motion for Judgment, Etc.—Con 
fkssion of Action or Judgment—Judgment Not to be 
Signed Until Statement of Claim Duly Issued and 
Served and Time for Filing Defence Expired.

1902 Rule 598. No Ontario counterpart.



MOTIONS FOR JUDGMENT.800

RULE 622.—JriHJMENTs—Motion fok 3 iiniment. etc._-Con-
kkkkion OF Action ok .Icdoment- Action to Set Aside 
• Il DUMENT KkAI DI LENT AOAINKT CREDITORS—M 1ST HE FUR
Benefit of Plaintiff and Other Creditors.

1002 Rule 599. No Ontario counterpart.
Empire Sash & Door v. Maranda, 21 M R. 005.

RULE 623 -drduments—Motion for .)i dumfnt, Etc.—Con 
fession of Action or Jvdgment Cases Where Precedinu 
Ri les Shall Not Apply.
1902 Rule liOO. No Ontario counterpart.

RULE 624 —>li ix.MENTs Motions for .Iudoment, Etc. In 
terim Alimony -Si ilmission to Pay Interim Alimony. 

1902 Rule «01; 1905 Ontario Rule 170 (part i and 371 
1913 Ontario Rule 3K6 part. The last sentence of this rule was 
duplicated by a rule numbered 433 repealed by 3 Geo V., Cap 
12. s. 3. as superfluous. See seetion 17 of the Act and notes. 

Costs, rule 944. 945.
Will not be ordered if defendant has no ability to pay. 

Stamlall v Standall. 22 M.R. 591. 22 W.L.R. 512. If the 
plaintiff alleges cruelty is well as desertion, the defendant's 
offer to resume co-habitation is no answer to the plaintiff’s 
right to interim alimony, ibid.

Will only he ordered on the ground of necessity, Allison \ 
Allison, 23 W.L.R. 570 (Alta.), and not if a plaintiff is known 
to have sufficient property to maintain her until trial.

Power to give formerly exercised without statutory au 
thority. Seerest v Sec rest • Alta.1. 22 W.L.R. 51. Proof ol 
marriage entitles the plaintiff to an order. Moon v. Moon. 22 
W.L.R. 179 (Sask. . The defendant must then show can» 
why i lie order should not go. An order for interim alimony 
is one for payment of money, and will not he enforced hv at 
tachaient, Galley \. Galley, 1 W.L.R. 155.

A Mot nt. One-fifth .joint income of parties. DieLert v 

Dichert. 7 W.L.R. 458 (Sask.).
The application may he made as soon as the defence is 

tiled, or the time for tiling one to the original statement of 
claim lias lapsed. McArthur v. McArthur, 15 M.R. 151. 1 W 
I..R. 1. decided under Rule 433, repealed by 3 Geo. V. c. 12, s. 
•*. hut continued in last sentence of this rule which wras also 
in rule 601.
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RULE 625 .Judgments Motions for Judgment. Etc.
Leave to Sign Judgment—Motion fxir Leave to Sion

Judgment.

1002 Rule 002: 1905 Ontario Rule 603. See 1013 On­
tario Rule 57.

The new Ontario Rules introduced a radical change in the 
I metier Cnder 1013 Ontario Rule 56 in cases of a specially 
endorsed writ the defendant must verify his defence by affidav- 
i upon which lie may be examined by the plaintiff, who may 
move for judgment on his answers, rule 57. The Ontario 
practice was formerly similar to the present Manitoba practice, 
which it is to be noticed requires an order for leave to sign 
judgment and then a formal judgment. The 1905 rule requir­
'd simply a motion for judgment, which was drawn up and 
Mined in Chambers.

Ci.aim for the Recovery of Land. This clause was not 
in Ontario Rule 603. but was in 1905 Ontario Rule 138, re­
in-red to in 603. If any claim is added which does not come 
within rule 300 (d), may motion for judgment be made under 
this rule ! From a consideration of the eases in llolmested & 

l.aiigton. p. 796. it would seem not. as the Manitoba Rule does 
not contain clause (2) of rule 603.

In National Trust v. Campbell. 7 W.L.R. 755, the plain 
till' obtained an order under this rule empowering it to sign 
.judgment upon the covenant in an action for payment of mort - 
gage moneys or foreclosure. The motion was undefended. Sub 
sequently the referee refused to set aside the order- but gave 
relief under rule 260. Mathers, J., considered but did not de- 
• de whether under this rule such an order could be made. No 
leave to proceed for foreclosure was reserved in the order allow­
ing the plaintiff to sign judgment. Semble such an order could 
net properly be made.

See rule 630 as to where amount only i" d: rule 627 
i'S to partial dispute.

Security for costs on motion by foreign plaintiff, Rule 995.
The defence must be definitely set up and lie supported

affidavits giving full particulars, otherwise the order will he 
ade. Canadian Moline Plow Co. v. Cook, 13 M.R 439.

General statements in the affidavits are insufficient, ibid
The order may be granted on terms of payment into Court 

of the claim or part in the discretion of the referee, and leave

D7D
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to defend may lx- made conditional on terms. Law v. Wary. 
10 M R. 592.

In an action on a promissory note, vhetv the defence was 
that it had been delivered over in fraud of the maker by a party 
to whom it was delivered in escrow, it was held that the defen­
dant was entitled to defend without showing that the plaintiff 
was not a holder in due course. Flour City Bank v. Connery, 
12 M R. 305.

An assignee’s claim on a foreign judgment may be en­
dorsed and judgment ordered under this rule. Howland v. 
Codd. 9 M R. 435.

Claims Specially Endorsed.
A claim on a covenant in a mortgage must clearly appear 

to lx* one made on a covenant to pay.
Manitoba & N.W. Loan Co. v. McPherson, 9 NLR. 210.
As to alleging performance of a condition precedent, Cana­

da Settlers Loan Co. v. Fullerton. !» M R. 327- over-ruling Wvld 
v. Livingstone, 9 M.R. 109.

As to sufficiency of endorsement. London & Can. Loan v. 
Morris. 7 M.R. 128. Canada Settlers Loan Co. v. Fullerton 
supra.

In an action on a dishonored cheque the endorsement must 
allege either that notice of dishonour was given to the drawer 
or a statement of facts that would excuse the giving of such 
notice. Wvld v. Livingstone. 9 M.R. 109.

Judgment may be given for a claim on a guaranty where 
the amount is not liquidated, Union Bank v. McKillop. 4 O.W. 
N. 36. discussing the order in Sovereign Bank v. MePherson. 
14 O.W.R. 59.

Affidavit must be made by a person who can swear positive­
ly to the debt or cause of action. Central Electric Co. v. Simp­
son. 8 M.R. 94.

(Icnerally. Wilson v. National. 3 O.W.N. 28.

RULE 626. J VIM1MKNT8—Motions for Jr dûment, etc. Leave

to Siun Jvimimrnt How Defendant to Show Cause to

Motion.

1902 Rule 603. No Ontario counterpart in 1905 sc.l vide 
llolmested, p. 800. and see now 1913 Ontario Rule 56 and also 
notes to rule 625.
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RULE 627 Judgments—Motions fou Judgment- etc. Leave 
to Sion .1 fixement—Defence Shown as to Part.

1002 Rule 004: 1005 Ontario Rule 004: 1013 Ontario Rule

RULE 628. -.11 do.mENTs Motions for Judgment, etc—Leave 
to Sion Judgment—Case of Sever xi. Defendants. Some 
Entitled to Defend. Others Not.

1002 Rule 605 ; 1005 Ontario Rules 605 & 606 part ; 1013 
Ontario Rules 50 & 60 part.

RULE 629. .Ifixements—Motions for .1 fixement, etc. Leave 
to Sion .1 fixement Leave to Defend May de Aiisoi.ftb 
or Conditional.

1002 Rule 606; 1005 Ontario Rule 606 part : 1013 Ontario 
Rule 6(1 part.

RULE 630.—Judgments- Motions for .Ifixement, etc. Leave 
to Sion «Judgment Reference m Master to Settle 
Amount of Claims When Disputed.

1002 Rule 606 A added 5-6 Ed. VII.. c. 17. s. 2; 100,» On­
tario Rule 607 ; 1013 Ontario Rule 61.

RULE 631.—»JudoMents—Motions for .Judgment, etc Mo­
tion for .Judgment—Judgment Obtained by Motion. 

1002 Rule 607; 1005 Ontario Rule 600: 1013 Ontari i re­
vision drops this rule, hut see 1013 Ontario Rule 356.................

RULE 632. -Judgments—Motions for Judgment, etc Mo­
tion for Judgment— No Judgment at Trial on Plia ding, 
if Facts Proved Not Sufficient.

1002 Rule 60S; 1005 Ontario Rule 610; 1013 Ontario Rule
261.

RULE 633 -Judgments Motions for Judgment, etc. Mo­
tion for Judgment- Judgment Where Title of Plain­
tiff to Recover Land Existed When Statement of Claim 
Served but Has Expired before Trial.
1002 Rule 600 ; 1005 Ontario Rule 611 : 1013 Ontario Rule

262.
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• nder tin* new Ontario Unie lu» may by leave discontinue 
with costs in the discretion of tin- Court.

‘According to tin* fact." These won Is an- not in tin* On. 
twin Rule (il 1

RULE 634.—Judgments—Motions foh Judgment. etc Mo­
tion for .11 dûment— Motion for Judgment When Evi­
dence Taken by Affidavit ok undkr Reference.

1902 Rule 610. No Ontario counterpart.

RULE 636. —Judgments Motions for Judgment. ktc. Mo­
tion FOR -II"DUMENT -No MOTION FOR JUDGMENT AFTKR ONE 
Year. Except by Leave.

100*2 Rule 611; 1905 Ontario Rule 612: 1913 Ontario Rule

The new Ontario Rule only applies to motions for judg­
ment for default.

RULE 636.—Judgments—Motions for Jitximent. ktc.—Mo­
tion for Judgment Motion for Judgment After Issues 
Have Keen Tried.

1002 Rule 612; 1905 Ontario Rule 613; 1913 Ontario re­
vision drops this rule. See rule 344 and notes and rule 613.

RULE 637 Judgments—Motions for Judgment, etc. Mo­
tion for Judgment After Some of the Issues Have 
Keen Tried.

1902 Rule 613: 1905 Ontario Rule 614: 1913 Ontario re­
vision «Imps this rule.

RULE 638 Judgments Motions for Judgment- etc. -Mo­
tion for Judgment -On Motion for Judgment or New 
Triai. Final Judgment May be Given.

1902 Rule 614: 1905 Ontario Rule 615; 1913 Ontario re­
vision drops this rule.

The words “or new trial” in the side note should be 
dropped, as they were from the rule on the last revision.

Applications for new trial are now provided for hv sectior 
6 (21 of the Court of Appeal Act.

The rule applies to all or any of the parties. Cooper v 
Xndersou. 20 VV.L.R. 347. and whether the judgment would In­
fluai or interlocutory, ibid.
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KULE 639. .|| IMiMKNTH MOTIONS FOR JU DUMENT. ETC. MO­

TION nut JUDGMENT Si "MM AH Y Relief ON MOTION II1IN 
Admissions in Vlkadinuk. etc.

1902 Ontario Rule 615: 1905 Ontario Rule 616: 1913 On 
lari» Rule 222. Sim1 ml» 616.

Tin- |ilninliff in an action by a vendor to remove a caveat 
liled by the assignee of the interest of one of two siihpurchas- 
• rs in the land, must join the two suhpurchaserK to obtain judg­
ment against the assignee under this rule upon admissions in 
I In pleadings or on examinations. It is not sufficient to add 
I hern under rule 40 (q.v.) Watson v. (’adwallader. 23 M.K 
*60. 26 W.L.tt. 1.

A jiidginenl under this rule upon admissions in the de- 
fendant's pleadings, where the defence extended to all the mat 
i rs in question, is filial, and the action is at an end so that 
tin- plaintiff may not examine the defendant for discovery nor 
proceed for further relief. Smith v. Simpson. 23 W.L.R. 266. 
although semble where the admissions are only as to part of 
the matters in question, he may proceed after judgment dis 
posing of that part- Kelly v. Kelly, 1H M.R. 362. 9 W.L R. 509.

KULE 640.—Judgments—Motions for Judgment, etc. Mo­
tion for .1 vdoment -Vending Application May be .Turn- 
ki> into Motion for Judgment.

1902 Rule 616; 1905 Ontario Rub* 617; 1913 Ontario Rub*
220.

The Ontario Rule 617 was not so detailed, and rule 220 
i ••rely gives power to turn any application into a motion for 

.lodgment : the practice will however he the same. In Cooper 
Anderson, 20 W.L.R. 347. by consent a motion to vacate a lis 

pendens was turned into an application under this rub.

KULE 641.—.h opments Motions for Judgment, etc. Mo 
tion for Judgment -Motion on Further Directions. 

1902 Rule 617: 1905 Ontario Rule 618; 1913 Ontario re 
vision drops tbs rule.

RULE 642 (1).—Judgments Motions for Judgment etc. 
Settlement of Judgments and Orders—Settling Judg­
ments,

1902 Rule 618: 1905 Ontario Rule 624; 1913 Ontario Rule
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Tin* registrar is appointed under section 54 of tht* Act. 
I lie registrar is lo act as judgment clerk, rule 17. and he per 
forms some of the functions formerly performed by the Clerk 
« I Records and Writs, rule 18. See also rules 20. 24 and 25 

See sub-section 2 as to “contrary direction."
As to signing and entry, see rules 645 et seep 
Form, rules 045 et se<|.
Variation, rules 002 et seq.

RULE 642 (2) .Iudumentk Motions for di dûment. etc'. 
Settlement of Judgments and Orders- Settlin'». Juim,

1002 018 (a i ; 1 !Ml5 Ontario Rule 025; 1013 Outarm Rub- 
527 (1).

See rules 15. 10 and 2d. and sections 57 ami 71 of tin 
Act for appointment and powers.

RULE 642 (3). di imiments Motions for .1 l do ment etc. 
Settlement of .Ivdoments and Orders—Settlino Judc

M ENTS.

1002 018 (h). No Ontario counterpart but similar pra«*
t ice.

RULE 642 (4). .It imiments Motions for di imiments- etc — 
Settlement of di imiments and Orders -Setti.inu Jvdc

1002 018 (c); 1005 Ontario Rule 025 (2); 1913 Ontario 
Rule 527 (2).

RULE 643—di imiments Motions for dt imiments, etc . Set 
TI.EMENT OF d I IMIMENTS AND ORDERS APPOINTMENT TO 
Settle .Iuimiment.

1002 Rule 010; 1005 Ontario Rule 020: 1013 Ontur.o Rule 
528 slightly changes the rule.

RULE 644 di imiments Motions for dt imiments. etc. Set­
tlement OF dl IMIMENTS AND ORDERS—PROCEDURE WllERK 
Party Makes Default.

1002 Rule 020: 1005 Ontario Rule 027 : 1013 Ontario u- 
vision drops this rule.

As to attendance rule 303 requires one half hour.
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RULE 645 -.1 ldomentk —Motions for Judgment, etc. Sign­
ing and Entry of Judgment and Orders—Signing Jtug

MENT.

1002 Hull* 021 ; 1905 Ontario Hull* 62K; 1013 Ontflrio Rule
5 n i

As to Nigning and entry of ('handier Order*, rules 33 
457-458.

Where an order has not been issued the application may 
1m re-heard, Coe v. Smiley, 16 W.L.R. 160, 486 (Sask.).

RULE 646. —Judgments—Motions for Judgment. etc.—Sign 
ing and Entry of Judgments and Orders—Date of Judo 
MENT PRONOUNCED BY CdVRT.

1002 Hub* 622; 1005 Ontario Hub* 620 ( 1 ) ; 1013 Ontario 
Hide 512 (part). The judgment or order must show the day 
<-f the week and month it is given, rule 661.

RULE 647 -.Jr do me nts Motions for .Jidgment. etc—Sign 
ing and Entry of Judgments and Orders Date of Df 
fault .Judgment.

10(F2 Rule 623; 1905 Ontario Rule 620 (2); 1013 Ontario 
revision drops this rule.

RULE 648 —Judgments—Motions for Judgment, etc. Sign­
ing and Entry of Judgments and Orders — Forms of 
Judgment.

1002 Rule 624. Compare 1005 Ontario Rule 1224 and 1913 
Ontario Rule 772.

See rule 379.

RULE 649—Judgments Motions for Judgment, etc. Sign­
ing and Entry of Judgment and Orders—Judgment May 
he Signed Immediately After Pronounced.

1002 Rule 625; 1005 Ontario Rule 630; 1913 Ontario re­
vision drops this rule.

RULE 650.—Judgments Motions for Judgment, etc. Sign­
ing and Entry of Judgments and Orders Signing Judg­
ment upon Filing of Affidavit.

1ÎNF2 Hub* 626: 1005 Ontario Rule 631; 1013 Ontario Rule
29.
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RULE 651. —Jri«;mknits Motions for J idgment, ktc. Siun 
ino and Entry of -Iudgments and Orders—Sioning Jitdg-
MF.NT ON ORDER.

190*2 K’nit- 627: 1905 Ontario Rule 692: 1919 Ontario re 
\ ision drops this rule.

RULE 652 Mi ihjmknts Motions for Judgment. ktc.—Sion- 
ino and Entry of .Icdomknts and Ordf.rs -Conditionai.
( IRDKRS.

1902 Kill»* 628; 1905 Ontario Rule 698; 1919 Ontario Rule
520.

RULE 653. —Judgments—Motions for .Icdgmknt. ktc — Sign­
in'»; and Entry of Judgments and Orders Liberty to 
Ai'IM.y Need Not be Reserved.

1902 Rule 629: 1905 Ontario Rule 622 ; 1919 Ontario Rule
Ml.

The Ontario Rules have not tin- provisions as to payment 
< ul of court.

Ravinent out of court* see rule 197.

RULE 654. -Judgments Motions for Judgment, etc.—Sign 
ino and Entry of Judgment—Entry of Judgment. 

1902 Rule 690; 1905 Ontario Ruel «35 (1) part; 1919 On 
tnrio Rule 515 (1).

The Ontario Rules require .ill court orders to he entered.

Entry forthwith, rule «49.
Mode of entry, rule «57.
Place of entry, rules 1«-14 (a).

RULE 655.—Judgments Motions for Judgment, etc -Sign­
ing and Entry of Judgments and Orders—Certain Or­
ders Not to be Entered.

1902 Rule «91. Compare 1905 Ontario Rule «96 part and 
1919 Ontario Rule 51 « part. See rule «56 and notes.
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RULE 656 »lrDOMents Motions for Jr du ment. etc Ski?, 
inu and Entry of Jviximents and Orders—Orders Ri: 
cjurinu Entry.

1902 Ruh* 632; 1905 Ontario Rule 636; 1913 Ontario Rule
516.

Rule 458 is similar.

RULE 657 Jidumenth Motions for .lrdûment, etc Shin 
ino and Entry of Jr hum ents \nd Orders Mode or 
Entry.

1902 Rnl<- 633; 1905 Ontario Rule 637; 1913 Ontario Rule
517.

RULE 658 -JrDOMents Motions for Jr dûment, etc Form 
OF Jl’DOMENTS AND ORDERS. ETC. ORNERAI. PoRM OF JCDC- 
VIENTS FOR PoRECmsi RE OR S.XLE.

1902 Rule 634: 1905 Ontario Rule 619 ; 1913 Ontario Rule*
519.

Sec* rule 11N and notes.

RULE 659 .h moments Motions for Jiimiment. etc.—Form 
of «IrneiMENTs and Orders, etc. Paraorafhino .Iris:
MENTS AND ORDERS.

1902 Rule 635; 1905 Ontario Rule 620; 1913 Ontario Rule
510.

RULE 660—11 isi.vients Motions for .h dûment, etc Form
OF .) VDUMENTS AND ORDERS. ETC'. STATEMENT OF Si'MS OF
Money.
1902 Rule 636 ; 1905 Ontario Rule 621 ; dropped* in 1913 

i hitario revision.

RULE 661 —Ji doments Motions for .Ivdument, etc. Form 
of «IVDUMENTS AND ORDERS, ETC.

1902 Rule 637 ; 1905 Ontario Rule 623 part ; 1913 Ontario 
Rule 512.

As to date, rule 646.



>10 MOTIONS KO K JUDGMENT.

RULE 662. -.lu du MK NTs Motions for J udument, fttc. Vaiii 
ation of .Judgments and Orders—Correcti nu Cleric ai 
Errors in .Juduments and Orders.

1902 Rule «38: 1005 Ontario Rule «40; 101:1 Ontario Ride 
521.

l'util the judgment pronounced in an action is entered, the 
eourt lias full power to rehear or review the case, but after en­
try the judge who made it has no power to amend or alter it 
if it correctly represents the actual decision, even although 
based on a misapprehension. Clerical mistakes or accidental 
slips may. however, be corrected under this rule, Munroe v. 
11 eu baeli. 18 MR 547. 10 VV.L.R 410.

See Buchanan v. Winnipeg, 21 M.R. 101.

RULE 663. —J udoments Motions for Judgment, etc.—Vari­
ation of .Judgments and Orders--Amendment.

1002 Rule «30; 1005 Ontario Rule «41 ; 1913 Ontario Rule

RULE 664 .Judgments Motions for .Judgment, etc. Vari­
ation of .Judgments and Orders -Petition to Vary. Re­
verse or Impeach Judgment or Order.

1002 Rule «40: 1005 Ontario Rule «42 ( 1 > : 1013 Ontario 
Rule 523.

The new Ontario Rule provides for a motion made in the 
ordinary way. and drops the three following rules as unneces

RULE 665 Judgments—Motions for Judgment, etc Vari­
ation of Judgments and Orders’ Verification and Ser 
vice of Petition.
1002 Rule «41: 1905 Ontario Rule «42 (2>. See notes to 

rule ««4.

RULE 666.—Judgments Motions for Judgment, etc.—Vari­
ation of Judgments and Orders- -Endorsement on Peti 
tion.
1902 Rule «42. No Ontario counterpart.
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RULE 667.—Jidombnts Motions for 11 isi.ment, f:ti\ - V.xk,
VriON OF •Il'IKtMKNTS AND OkDMHH IIkaRINU OK PETITION

1902 Rule 648 ; 1905 Ontario Rule 042 <8 >. See notes to 
Mile 664.

RULE 668. -Jiduments Motions for Jiisjmbnt. ktc. Vari 
VIION OF Jl'DGMKNTS AND ORDERS—EVIDENCE \'kcKS<\RY To 
Rkvf.rsk or Vary upon New Matter.

1002 Rule 644; 1905 Ontario Rule 642 (4). See notes to
rule 664.

RULE 669 -*lriNJMKNTs Motions for .Iiihiment, etc. Kntim 
of Satisfaction—Satisfaction Piece.

1802 Rule 645: 1905 Ontario Rule 648 ; 1918 Ontario Rule 
'2 Korin 155.

RULE 670 .Il DUMENT8—Motions for J chôment, etc. Entry 
of Satisfaction—Entry of Satisfaction Piece

1902 Rule 646: 1905 Ontario Rule 644: 1918 Ontario Rule
582 (8).

RULE 671—Judumenth Motions for .Ii ihiment. etc.—\\v
CATINO REGISTRATION OF Lis PENDENS—ORDER TO VACATE

Registration of Lis Pendens.

This rule was added to the Art as see. 41 (A) h.v 5-6 Ed 
VII.. e. 17. s. 1. and was introduced into the rules in the 1918 
it vision.

< umpare section 98 of the Ontario .judicature Act of 1897 
end section 87 of the Act of 1918.

As to issuing lis pendens in cases of motions to set aside 
fraudulent conveyances, see rule 745.

PULE 672.—ApreaIjS- Aiteai* from Si nui, e .Icdoe,

1902 Rule 647 ; before it was amended by 5-6 Ed. VII. 
i 18, s. 7. to meet the changed conditions caused by the coming 
into force of the Court of Appeal Act provided for an appeal 
t<« the Court en banc. As to the present jurisdiction of the 
Court en bane see section 6 (a) of the Court of Appeal Act, 
lî S.M. 1918, cap. 48, and sections 44 to 46, of the Act.

The practice in Ontario under the Judicature Act of 1897
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vas mtivli mon* i ni rival <• than tin- Manitoba practice, prove 
ing. as it «lid in most cases, subject to rather involved excep 
lions, for appeals to a Divisional Court of the High Court of 
•'native- consisting of a Chief Justice ami two puisne Judges, 
and from the decision of that Court in many cases to a Court 
of Appeal, consisting of a Chief Justice and four Judges of

The practice introduced by the Judicature Act of 1913 was 
ladically different. Shortly, «he sup,vi te Court now consists of 
two branches, the Division, which is at present divid­
ed into two Divisional Court?, of I lie Appellate Division : and 
the High Court Division. Trials are had before a single Judg, 
of the High Court division with a single appeal to one or 
other of the Divisional Courts of the Appellate Division.

As many of the Ontario Rules are not helpful, no refer 
enee is made to them.

S«-e also sections 8. 7. s ami it of tin- Court of Appeal Ad.
Tin* following rules govern appeals front Chambers, rules 

twit to 8K0. and appeals front Taxation 881 to 884. Rules 872 
« : se«| are supplemental to the provisions of the Court of Ap 
peal Act. R.S..M. 1913. cap. 43, and provide for appeals to 
tin- Court of Appeal.

Appeals lie to tin* Court of Appeal from:—
I County Court Judgments for $20.00 or more, or where 

the value of goods concerned amounts to that or where a «pies
I ion of law is in issue. R.S..M 1913. cap. 44. ss. 334 and 33.Y 
The appeal is launcheil by filing with the County Court Clerk an 
affidavit of intention to appeal, ss. 338. within 10 days after the 
order appealed from is made : then» is then a two weeks stir 
within which the appeal must he entered (338) on praecipe, 
and 4 copies of the evidence must !>«• furnished within 8 day* 
I now that flu* Court of Appeal consists of A Judges, i more 
copy of the evidence would lie required, although no change 
has been made in the Act. s. 342 1 Rule 340 provides for s<- 
eiirity for the costs of the appeal.

II Surrogate Court within 15 «lays of the order 
from. R.S.M 1913, cap. 47. s. 92.

Appeals to the .Supreme Court of Canada are governed 
I \ the Supreme Court Act.

In an action against R. and R.'s agents. O. et al., to set 
aside a sale of land, judgment w,«s given setting ashle the sale 
and finding fraud upon the part of the agents. Roth defen

3318
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inis appealed, but before hearing, H. dropped the appval and 
eoinplied with the order. Then <>. et al nought to continue to ap- 
I;il as lo the dialing against them. Held that as the finding 
<>f fraud was not in the formal judgment but only in the 

• iisoiis. no appeal would lie. No appeal lies from Reasons for 
•lodgment. Wolfson v. Oldfield, 20 W.L.R. 4S4.

r.’ULE 673.—Appeals- AppeaIjS from Judgment Entered on 
Findings of Jury.

1!*02 Rule 648. Sec notes 1o rule 672

RULE 674 Appeals—Appeal against Verdict Judgment ok 
I iecree of Single Judge.

1902 Rule 649 ; see notes to rule 672.

RULE 675. —Appeals Certain Action \"<it to Prejudice 
Right to Appeal.

1902 Rule 650. See notes to rule 672.

RULE 676.—Appeals Motion to Court of Appeal After 
Trial by Jury.

1902 Rule 651 Added by 10 Ed. VII- e. 17. s. 7. Compare 
i'»05 Ontario Rules 782. 783, & 785

RULE 677.—Appeals Notice Not to Stay Proceedings—
Judge May Grant Stay.

1902 Rule 658. See notes to rule 672, Compare 1905 On- 
'■irio Rules 767 (51. 777 (21 and 1913 Ontario Rules 505 (3 
and 507 (6).

As to the meaning of the term “usual stay,” see Johnston 
Henry, 21 M R. 700; it permits signing of judgment but 

1 it her issuing of execution nor the registering of a certificate 
judgment until the lapse of the time allowed for appealing

RULE 678 Appeals Setting Aside Judgment by Default.

1902 Rule 664; 1905 Ontario Rule 639; 1913 Ontarir
il<- 520 and compare 1905 Ontario Rule 778 and 1913 On- 

1 Rule 499. See rule 581 as to where one party does not 
l"ar. the judge at the sittings or a single judge may s t 
"le a judgment.
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Tin* in-xv Ontario Rule permits an application in chambers
On an application to set aside a regularly signed default 

judgment, a defence on the merits must be shown McKay \ 
Rumble, s M.R. 86: McKay v. •lolinston. I'd W.L.R 531. and a 
mere atlidavit of merits without disclosing grounds is insutli 
rient, ibid

Tin- discretion of the referee rarely interfered with, Me 
< aul \ Christie. 1 W.L.R. 332; Moore v. Kennedy. 12 M R 
173 For disposition of the eosts of such an application wh« n 
the ipiestion is reserved for the*judge at the trial and the plain 
till' fails in his action, see Foley x IIallett I» W.L.R. 259.

A default judgment may not be set aside upon an ex parti 
application. Notice must be given to the opposite party. Mc­
Kay v Rumble- S M.R. 86.

RULE 679. At’PKxi. Am- xi..< From Chambers Appeals to

Single .Itrnui:.

1902 Rule 682. 1905 Ontario Rule 767: 1913 Ontaiin
Rule 505.

The Ontario Rule lias not clause (2).
This rule should he read with rule 969 iô . and is tin rub 

to In- applied in ease of appeal from the certificate of the tax 
ing otlieer on taxation of costs betxxecu solicitor and client, ami 
not rule tis 1. Re Phillips and Whit la No. (1 . 22 MR 150

As to xx ritten objections, see rule 681 and notes.
Appeals from referee. The judge may reviexx a discretion 

exercised In a referee, llexx ill x. Hudson's I tax Co.. 20 M.R. 320. 
17 W L.R 61. hut will only do so if the referee was clearlv 
wrong, ibid: Moon- v Kennedy. 12 MR 173. Met ’aul x Christie. 
15 M.R 35,s

Itx acting upon an order tin- right to appeal from it i> 
lost. Royal City x Woods. 6 M.R 62. hut compliance with om 
part of an order does not preclude an appeal against another 
part. < loxvenloek v. Ferry. 11 MR. 257

RULE 680 Am xi..- Am-.xi.- From Chambers Fi rtiikk
Kviukm i. May be Reckivkii I eux Situ Appeals

1902 Rule 1S2: 1905 Ontario Rule 408 ; 1013 Ontario
Rule 232.

The Ontario Rules apply to all appeals- and are not von tin 
ed lo appeals to a judge in elmnibers. as is rule 680 See notes
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RULE 681. Appeals Appeals From Taxation—Review oh 
Taxation by Judge.

1902 Kill»* 684: 1905 Ontario Rule 774; 1918 Ontario
Kill»* 509 part.

\o appeal lies in reapect of items which have not been 
objected to under rule 972.

Caron v. Uaimerman. 22 M.R. 24; 19 W.L.R. 881.
Quaere whether such objection must be in writing.
Mo! Cooney v. Jiekling. 22 M.R. 468. 22 W.L.R. 509 sod 

vide Re Phillips Whit la (No. 1), 22 M.R. 468. 20 W.L.R 
229. only necessary when items are objected to and not when 
;i principle is involved. There must also be a review by the 
laxing office under rule 978 before an appeal, ibid. The court 
will not interfere unless the taxing officer's findings are “be 
"iid all question improper, Re Solicitors. 8 O.W.N. 194. Rid 

dell. •!.. adopting the decision in Re Solicitor. 12 O.W.R. 1074

RULE 682—Appeals Appeals From Taxation—When Ap 
peal From Taxing Officer Lies.

1902 Rule 685; 1905 Ontario Rule 775: 1918 Ontario
Rules 509 and 505.

The Ontario Rule has lo days instead of 14.

RULE 683 Appeals Appeals From Taxation Material 
I pon Appeal.

1902 Rule 686; 1905 Ontario Rule 776; 1913 Ontario
rexision drops this rule.

RULE 684 Appeals Appeals From Taxation Appeal b\ 
Appointment Pending Taxation 

1902 Rule 687 ; no Ontario counterpart.

RULE 685 Enforcement of Judgments and Orders—Ex­
ecutions Interpretation of “ Writ of Execution” and 
“Issuing Execution Against Any Person.”

1902 Rule 688; 1905 Ontario Rule 836: 1913 Ontario
Rule 3 fki.

Receivers. See section 26 (o> ol' the Act and notes.
• ‘he Eveillions Ael. R.S.M 1913. Cap. 66
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RULE 686.—Enforcement of Judgments and Orders—Exe­
cutions—Writ of Fi. Fa.
1002 Rule 689. No Ontario counterpart.
This only applies to fi. fa. goods* the* ft. fa. lands is abolish 

<*d. Rule 738. Sec the Judgment Act. sec. 3. et seq.

RULE 687 Enforcement of Judgments and Orders Exe­
cutions Writs of Yen. Ex.

1902 Rule 690; 1905 Ontario Rule 845; 1913 Ontario
Rule 539 part.

RULE 688. Enforcement of Ji doments and Orders Exe 
cutions—Writ of Possession.

1902 Rule 691; 1905 Ontario Rule 848: 1913 Ontario
revision drops this rule.

Rule 692 as to enforcing judgment to recover land by such
writ.

RULE 689. Enforcement of Judgments and Orders—Exi: 
cutions—Suing Out Fi. Fa.

1902 Rule 692; 1905 Ontario Rule 843; 1913 Ontario
Rule 538.

Stay of Proceedings. See rule 677 and notes.
Rule 649 allows judgment to be signed immediately after 

it is pronounced.
How obtained on praecipe, rule 712.
May not issue ft. fa. lands, rule 738.
As to judgment against lands, see the Judgments Act. ss 3. 

4. 5, 7, 8.

RULE 690. Enforcement of Judgments and Orders Exe­
cutions Enforcement of Order.

1902 Rule 693; see 1905 Ontario Rule 835 (ai; 1913 
Ontario Rule 3 (g).

RULE 691.—Enforcement of Judgments and Orders Iv\i 
cutions Enforcing Order for Payment into Court.

1902 Rule 694: 1905 Ontario Rule 839 ; 1913 Ontario
Rule 534 part.
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RULE 692 -Enforcement of Judgments and Orders Exe­
cutions -Writ for Recovery of Land.

1902 Rule 695; 1905 Ontario Rule 846: 1913 Ontario
Rule 540.

See rule 688 as to effect of such a writ.

RULE 693—Enforcement of Judgments and Orders—Exe­
cutions—Writ of Possession.

1902 Rule 696; 1905 Ontario Rule 847 ; 1913 Ontario
Rule 541.

See rule 633 as to cases when? the plaintiff’s title expires 
before trial.

RULE 694 -Enforcement of Judgments and Orders—Exe­
cutions—Writs for Recovery of Land. Mesne Profits 
xnd Costs.

1902 Rule 697; 1905 Ontario Rule 849; 1913 Ontario
Rule 542.

RULE 695 -Enforcement of Judgments and Orders--Exe­
cutions—Writ for Specific Delivery of Goods.

1902 Rule 698; 1905 Ontario Rule 852; 1913 Ontario
Rule 544.

RULE 696. Enforcement of Judgments and Orders—Exe­
cutions—Writ of Attachment to Enforce Judgment to 
Do or Leave Undone.
1902 Rule 699; 1905 Ontario Rule 853; 1913 Ontario

Rule 545.
See rules 701 et seq. and notes.
Rule 702 also provides that there shall be no attachment 

lor non-payment of money. As to procedure to enforce such 
a judinuent by sequestration, see rule 707.

RULE 697—Enforcement of Judgments and Orders—Exe­
cutions—Writ Enforcing Judgment for Conditional Re­
lief.
1902 Rule 700; 1905 Ontario Rule 841: 1913 Ontario

Rule 537.
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RULE 698 Enforcement of Judgments and Orders- Rxe 
cutions—Execution Upon Judgment Against Partner* 
in Firm Name.

1902 Rule 701: 1905 Ontario Rule 228 ( l > ; 1913 Ontario 
Rule 105.

Execution a ftains t one partner.
The only way to proceed against pa property for

a separate partner’s debt is by application to a judge of the 
court under R. S. M. 1913, c. 151. s. 26, for a charging order, 
charging the partner’s interest in the firm. The new (1913) 
Ontario Rule 556 is to the same effect. See also Mclnnes v. 
Norquist- 23 M R 816. See rule 213. > of partners
Rule 283, service.

RULE 699.—Enforcement of Judgments and Orders- -Exe­
cutions—Execution Against Person Claimed to be a 
Partner.

1902 Rule 702: 1905 Ontario Rule 228 (2); 1913 Ontario 
Rule 105 (2).

RULE 700. Enforcement of Judgments and Orders—Exe­
cutions—Money Made on Execution on Behalf of In­
fant or Lunatic.

1902 Rule 703; 1905 Ontario Rule 840: 1913 Ontario
Rules 535 and 536.

RULE 701.—Enforcement of Judgments and Orders—Exe­
cutions—Attachment and Séquestration- Writ of At­
tachment.

1902 Rule 704: 1905 Ontario Rule 854: 1913 Ontario
revision drops this rule.

A writ of attachment lies to enforce any judgment requir­
ing any person to do or abstain from doing any act. rule 696, 
but not a judgment for the payment of money, rule 696 and 
702. Attachment lies to enforce the doing of an act to he done 
within a time limited by an order. Rule 704.

The writ only issues upon leave. Rule 703.
As to enforcing judgmnet for payment of money. Rule 707. 
As to injunctions, see section 26 (o) of Act and notes. 
The old Equity practice as to obtaining the order need

9

2847



KNKOKCKMKNT OK .JAUGMENTS. 219

"i •" followed- iliv former practice was on ex parte appli 
lion ('otter v. Osliorne. 9 M.R. H90.

Max he dispensed with and sequentration obtained if par- 
l\ is out of tin* jurisdiction or has absconded, rule 709; se- 
luestration in aid. rule 7(>.r>.

For attaehmeiit of perrons wrongfully obtaining pos- 
xs-sion of the Imoks. etc., of a County Court, see R.S.M 1918. 
Cap 44. s. 49; it issues out of the King's Bench.

RULE 702 Enforcement ok .Juduments and Orders Exe- 
CCTMNS ATTACHMENT AND SEQUESTRATION No AtTACII- 
xikn't ok Person for Non-Payment of Money.

1902 Rule 705; see 190f> Ontario Rule 858; see 1918 
Ontario Rule 545.

See rule 701 and notes.
The proper proceeding is by sequestration. Rule 707.

RULE 703—Enforcement of .Jitduments and Orders Exe­
cutions—Attachment and Séquestration Leave to Is­
sue Writ.

1902 Rule 7(Hi; 1905 Ontario Rule 855; 1913 Ontario
Rule 549.

The referee in chambers has no jurisdiction, rule 27.

RULE 704 -Enforcement of .Iudumentk and Orders Exe­
cutions Attachment and Sequestration Attachment 
or Non-Performance of an Act.

1902 Rule 707; 1905 Ontario Rule 85(i; 1913 Ontario
Rule 545.

Leave required, rule 703. Commission directed to sheriff, 
rule 70s. See rule 999.

RULE 705—Enforcement of .Iuimiments and Orders Exe­
cutions Attachment \nd Séquestration Chon At­
tachment of Contemnor. Sequestration May Issue.

1902 Rule 708: 1905 Ontario Rule 857: 1913 Ontario
Rule 547. Directed to sheriff, rule 708.
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RULE 706 Enforcements of Judgments and Order Exe 
citions—Attachment and Séquestration Issue of Com 
MISSION OF SEQUESTRATION.

10112 Rule 700: 1905 Ontario Rule 858 ; 1913 Ontario
I’ulo .">48.

RULE 707. Enforcement of Judgments and Orders—Exe­
cutions—Attachment and Sequestration .Sequestra­
tion May Issue on Default in Payment of Money upon 
Application in Chambers.

1902 Rule 710: 1905 Ontario Rule 859: 1913 Ontario
Rule 549.

The amendment 3 <leo. V., e. 12, s. 3. substituted the word 
"Judge” for the word ‘‘Court.”

A judgment for the recovery of costs is not within this 
rule, Roman iski v. Wolanchuk. 23 M.R. 615. 26 W.L.R. 42, 25 
W.L.R. 385.

Semble the discretion of a judge under this rule is final.
ibid.

This rule provides for the punishment of a party who lias 
been ordered to pay money on or before a particular time, the 
non-performance of which would he a contempt of court, ibid

RULE 708 Enforcement of Judgments and Orders -Ext: 
ci tions—Attachment and Séquestration Commission 
to be Directed to Sheriff.

1902 Rule 711; 1905 Ontario Rule 860; 1913 Ontario
Rule 550.

RULE 709.—Enforcement of Judgments and Orders—Exe­
cutions Issue and Form of Writ—When Execution 
May Issue of Course.

1902 Rule 712: 1905 Ontario Rule 863-, 1913 Ontario
Rule 565.

Definition of execution, rule 685.

RULE 710. Enforcement of Judgments and Order? Exe­
cutions Issue and Form of Writ Execution by Leave

1902 Rule 713; 1905 Ontario Rule 864: 1913 Ontario
Rule 566
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Hu le 710 (hi until amended by 2 <»eo. V', c. 12. s 3. read 
upon a judgment or order for or against his wife " The new 

Ontario Rule drops clause (h) entirely. The Ontario Rules per­
mit the judge to “amend any execution already issued." tjuaere 
whether this rule permits of that .’

RULE 711—ENFORCEMENTS OF JUDGMENTS \N|) ORDERS Ex­
ecutions— Issue and Form of Writ— Exkci thin in Cask 
of Persons Not Parties.

1902 Rule 714; 1905 Ontario Rule 865; 1913 Ontario Rule 
as amended only corresponds to the latter half of this rule.

RULE 712. Enforcement of Judgments and Orders Ex- 
ki.ttions -Issue and Form of Writ Praecipe for Writ.

1902 Rule 715; 1905 Ontario Rule 866; 1913 Ontario re- 
\ ision drops this rule.

See forms 78 et seq. as to praecipes.
The Ontario Rule only has the first sentence and refers to 

I he form.

RULE 713. Enforcement of Judgments and Orders—Ex­
ert tionh—Issue and Form of Writ Endorsement of 
Name and Address of Solicitor.

1902 Rule 716; 1905 Ontario Rule 868 ; 1913 Ontario Rule
567.

Endorsements on Writ. Rule 715, 716 (as to costs).
Teste of Writ and Duration of Renewal, rule 718. Date 

of Writ, the date of issue, rule 717.

RULE 714.—Enforcements of Judgments and Orders—Ex­
ecutions—Issue and Form of Writ Poundage, etc

1902 Rule 717; 1905 Ontario Rule 871; 1913 Ontario Rule
570.

RULE 715 -Enforcement of Judgments and Orders—Ex­
ecutions—Issue and Form of Writ Direction to Sher­
iff to be Endorsed.

1902 Rule 718; 1905 Ontario Rule 869: 1913 Ontario Rule
.*•68.

lie lore it was amended by 3 Geo. V.. e. 12. s. 3. the rule had 
• ■•r the words “legal rate" the words “rate of 6'/'and for
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'specified rate" tin- words *‘more than Semble
if the specified rate were less than the legal, the former would 
he all that could In- recovered, formerly if the rate were less, 
the ti' might still he levied.

The legal rate is »;:$-04 Viet., cap. 2!» < Canada . since 
•Tuly 7th. 1900.

Interest runs from the dale of the pronouncement of the 
judgment. See rule 040 and Ilolmested. p. 112:$: notes to 
rule HH9.

Cost of writs must he •ndorsed. rule 710.

RULE 716 En forcemi:nt.- ok .It imîmknts \xi> Orders EX­
ECUTIONS—ÎSSVK AND FoR.NI OK WRIT ENINIKSKM ENTS OK 
A MOI NTS TO HR P.MD FOR COSTS OK WltlTK.

1902 Rule 719: 1905 Ontario Rule X70; 191:1 Ontario Rule, 
509

RULE 717—Enforcement ok .Iuimjmentk and Okukks Ex­
ecutions ISSVK AND FORM OK WRIT DATE AND FORM. 

1902 Rule 720: 1905 Ontario Rule st>7 : 191:$ Ontario ré­
vision drops this rule.

RULE 718 Enforcement ok .Iuduments and Orders—-Ex­
ecutions- Duration and Renewal Writs of Execution. 
When to be Tested In Force for Two Years—Form ok 
Rexew.Mz Priority ok Renewed Writ.
1902 Rule 721: 1905 Ontario Rule S72: 191:$ Ontario Rule 

571.
Teste- notes to rule 470. ami for a form of Teste set forms 

'.40 et se«|. The Ontario Rule is confined to writs of fi. fa., and 
also permitted renewal by notice of renewal given by the party, 
now superseded hv a provision for a certificate of renewal.

RULE 719 Enforcement ok .Ivdumknts and Orders Ex­
ecutions Duration and Renewal Proof ok Renewal. 

1902 Rule 722; 1905 Ontario Rule s7:$; 191:$ Ontario re­
vision drops this rule.

RULE 720.—Enforcement ok .Iiduments and Orders Ex­
ecutions Duration and Renewal Tr.xnscridt oi .Iuihi- 
ment to a County Court.
1902 Rule 722 A added by 10 Ed. VII.. e. 17. s. 14. and
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amended by :t (ieo. V.. c. 12. s. 3 (which inserted flu* word 

iis" in th«* hist line». No Ontario counterpart.

The provisions governing sale are contained in the Exe- 
. ut ion Act. R.S.M. 1913. cap. 66, and are much similar to those 
in 1905 Ontario Rules 875-882 both inclusive. 1913 Ontario 
Rules 557-564. both inclusive.

KULE 721. Enforcement of Judgments and Order»» Ex­
ecutions—Return of Writs, etc. Orders to Return 
Writs.

1902 Rule 723 ; 1905 Ontario Rule 885 part : 1913 Ontario 
Rule 574 part.

Issues on Praecipe, rule 722.
A demand is necessary, rule 726- and the Ontario Rule 

*74 requires it to be filed with proof of service before the or­
der will issue.

RULE 722 Enforcement ok Judgments and Orders Ex­
ecutions—Return of Writs, etc.—Such Orders to Issue 
on Praecipe.

1902 Rule 724 ; 1905 Ontario Rule 8S5 part : 1913 Ontario 
Rule 574 part.

RULE 723—Enforcement of Judgments and Orders Ex 
routions Return of Writs, etc.—Return to Order.

191 >2 Rule 725 ; 1905 Ontario Rule 886; 1913 Ontario Rub
-79.

The Ontario Rule 886 was similar to the former rule <725, 
and only required the writ to he filed.

Since the amendment by 3 Oeo. \<•. 12. s. 3. the sheriff 
must also file his return with the writ. I’nder Ontario Rub 
579 the sheriff is to file the writ or a certificate of return.

Penalty for disobedience. Attachment, rules 690 and 696 
Sir also rules 703 and 7(M.

RULE 724. Enforcement of Judgments and Orders—Ex 
elutions—Return of Writs, etc. Return Orders Mm 
be Issued by Deputy Clerks.

1902 Rule 726; no Ontatio counterpart.
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RULE 725. -Enforcement of Judgments and Orders Ex
ECUTIONS—RETURN OF WRITS, ETC SHERIFF'S PEEK WHEN
Retcrn Ordered.

1002 Rule 727; 10(h) Ontario Rule 887; 1013 Ontario re 
vision limps this rule The Ontario Rule has 15 days instead 
ui 30

RULE 726. Enforcement of Judgments and Orders Ex 
ecutions—Return of Writs, etc.—Demand for Return 
by Party Who Delivered Writ.

1002 Rule 728; 1005 Ontario Rule 888 ; 1913 Ontario Rule

The new Ontario Rule permits giving of a certificate ot 
return.

RULE 727 -Enforcement of Judgments and Orders—Ex 
ecutions Return of Writs, etc.—Other Party to Re­
turn May Proceed in Like Manner.

1002 Rule 729; 1905 Ontario Rule 889; 1913 Ontario Rule 
573.

RULE 728—Enforcement of Judgments and Orders -Ex 
ecutions Return of Writs, etc.—Liability of Sheriff 
for Costs for Not Returning Writs.

1902 Rule 730; 1905 Ontario Rule 890; 1913 Ontario Rule 
576

RULE 729 Enforcement of Judgments and Orders—Ex 
ecutions Return of Writs, etc. Personal Service on 
Sheriff Not Necessary.

1902 Rule 731; 1905 Ontario Rule 891; 1913 Ontario Knit

Service, i.e., of the demand, rule 726. or the order. 722 
hul not of the notice of motion to attach, rule 703. The On 
tario Rule 575 is limited expressly to the d« or order.

RULE 730 Enforcement of Judgments and Orders Ex 
ecutions Return of Writs, etc. Appijcation of Above 
Rules to Coroners. District Registrars, et al.

1902 Rule 732; 1905 Ontario Rule 892; 1913 Ontario Rule

63
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KULE 731—Enforcement of .Judgments and Orders Ex 
ecutionb— Return of Writs, etc Attachment for Non­
return of Writs.
1902 Rule 733; 1905 Ontario Rule 893 ; 1913 Ontario RuU

KULE 732. Enforcement of .(comments and Orders Ex 
KCVTIONS—ReTI'RN OF WRITS, ETC. ISSUE OF WRIT A FT Eh 
Extension of Time for Return.

1902 Rule 734; 1905 Ontario Rule 894; 1913 Ontario Rule

The new Ontario Rule s its issue on an ex parte ap­
plication.

KULE 733 Enforcement of Judgments and Orders Ex 
ecutions— Return of Writs, etc. I’pon Return of Such 
Attachment Judge in Chambers May Direct Issue of 
Habeas Corpus.

1902 Rule 735: 1905 Ontario Rule 895; 1913 Ontario re 
v wion drops this rule and the thn'e following rules.

KULE 734.—Enforcement of Judgments and Orders—Ex­
ecutions Return of Writs, etc Such Writs May be 
Returnable on a Day Certain.

1902 Rule 736; 1905 Ontario Rule 896; no 1913 Ontario 
•oiinterpart.

I’ULE 735. Enforcement of Judgments and Orders Ex 
ecutions—Return of Writs, etc. -Neglect of Sheriff's 
Officer to Return Process to Sheriff.

1902 Rule 737: 1905 Ontario Rule 897 : no Ontario counter­
part.

KULE 736. Enforcement of Judgments and Orders—Ex 
ecutions—Return of Writs, etc. — Order Compelling 
Sheriff's Officer to Deliver Process.

1902 Rule 738 ; 1905 Ontario Rule s9H; Dropped in Ontario

6
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RULE 737 Enforcement of .Jvdoments and Orders Ex 
kci«thins Lands Whit ok Elkuit Abolished.

11*02 Kill*' 73!* No Ontario counterpart.

RULE 738 Enforcement of .Icdumexts \nd Orders Ex- 
évitions Lands—No Mori Ki Kx Lands to hi. Issved 

11*02 Rule 74<i No Ontario counterpart

RULE 739—Enforcement of .Jiduments xnd Orders Ex
1(1 Tlo.xs L\\I)S ENFORCING .1 V DUMENT AGAINST I.ANDs

1002 Hull1 741 No Ontario counterpart 
Till» dlldgllientH Act :
Section 3. Provides for registration of a judgment order 

ing payment of money.
Section 4 Ordering payment of money. -Msts charges 

and expenses by instalments.
Seel ion •» Effect of registration n Land Titles oflive. 
Section 7 Must lie renewed before tic expiration of 2

Section > Sale of lands of deceased without revivor in

RULE 740 E x forcemext of .Jit>gmim> xnd Orders Ex 
m i tions Lands Motion for .It dûment Debtor xnd

1 ! V ARAXTEE TO SiIOW C.M'SK Will EkxVDI TINT t ONXFX
«Ner Should Not hi. Set Aside.

11*1*2 Rule 742. 1î*l*ô Ontario Rule loi.’» The 11*13 re 
x isioii drops this and the following rules.

The 11*o.) Ontario Rule applies only to a judgment creditor 
A motion under this or the following rule is a liual and 

not an interlocutory motion, and allidavits on information and 
belief may not be used. Canada Supply Co \ Robb. 20 M b’ 
33. 14 W L E. loti ’

RULE 741 Enforcement of di dume.nts xnd Orders Ex 
editions Lands Motion for .It du meat Dedtor to Show 
('ai'sm Win Ills Interest in Land Shoved Not it. Sold 

11*02 Rule 743. 11*05 Ontario Rule loin. See notes to rule 
74«*

As to sale under attaching order, see rule 824.
A 1 H am See note to rule 71**
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MeUregor v Withers. 1.'» M R. 434. 1 W L.R 429. as In ef 
'.< i of a registered certificate of a (’minty Ooiirl jnd'jinenl

RULE 742—Enforcement «n• .Inn,mi nis wn Orders Kx 
m i thins Lands—Poi nty Court •!itmj.mkxts.

I9ir2 Hull* 744 pan. \<i Ontario counterpart. Tins rule 
14 had formerly a clause ia> declaring the rule retroactive 

<i ils application except as to “orders or judgments'* allacked 
' lure March 30th, 1807. clearly an error.

This rule changes the practice from thaï laid down in Proe 
ni x Parker. 11 M R 48f>.

RULE 743. Enforcement of .Judgments and Orders Kx 
:* i Tio.Ns Land Proceedings i iiin Si cm Motions

10(1*2 Rule 745; 1905 Ontario Rule 1017 pari. Sec notes to
ruie 740

PULE 744 Enforcement of Judgments 
ici tion's Lands Order for Sai.k. 

1902 Rule 740: 1005 Ontario Rule 1019

RULE 745.—Enforcement of Judgments 
ii* tiiins Lands Certificate of Lis 
Registered.

XND ORDERS Kx

No < hitario conn

and Orders Kx 
Pendens May he

1902 Rule 747; 1905 Ontario Rule Itrjo \,f 1913 Ontario
Utile

Vacating Lis Pendens. Rule 071

RULE 746. Enforcement of Judgments and Orders Kx 
eci 'Tinns Lands Pro Rata Distribution of Procfkds oi 
>ai i of Lands under Registered .Iudoment against a 
Mi nk ii'.xlity or a Sciiooi. District

1902 Rule 747 OP added 1 (leo. V e. 14. ss 5 and II No 
■1 ii rio counterpart.

RULE 747. Enforcement of Ji dgmexts and Orders Kx 
xmination of .Ii-dûment Dedtors Witii xxd Without

19112 Rule 74s. 1905 Ontario Rule 900; 1913 Ontario Rule
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The Ontario Rules expressly apply in the ease of a ,|u«iu 
ineiits for costs only. As to the question whether this rule per 
ii.its an examination in such a case, (lolmested, p. 113fi. ami 
see rule 7‘Hi Semble a judgment for costs is not within this 
rule. The <|ehtor is entitled to expenses and conduct money, 
fiait v. Stacey. 5 ,\I.R. 120 These rules apply to the examin 
at ion of an assignor under the Assignment Act. R.S.M. 1913, 
cap. 12. s. 51

The examination should not take place until after the 
sheriff has made or is ready to make a return of nulla bona to a 
li fa.. ('arseaden v. Zimmerman, fl M.R. 102 Semble, the rule 
permits questions being put to a debtor as to his willingness 
to pay and his reasons for refusing to pay. refusal to answer 
which would he ground for committal. Rateman v. Svenson. 
1s M R. 4!Id . 12 S C R 14b ( appeal quashed

A debtor may refuse to answer questions as to his wife's 
property. Monkman v. Robinson. 1 M.R 040. and see Maedon 
aid v McArthur- 4 M.R 5b.

• Questions relating to the debtor's property and his trails 
actions respecting it must he answered. Ross v. Van Etten. 7 
M R. 5fis. and the fact that the information is to be used in a 
suit against third parties is no ground for refusing to answer, 
ibid.

(Quaere whether under this rule an individual judgment 
debtor resident abroad may In* examined out of the jurisdic­
tion * I rev v. Manitoba & N'.W.R. Co 12 M.R. .42.

RULE 748.—Kxforcement ok .Ii imimi:\ts and Orders—Exam
I NATION OK .11 IXJMIINT DKBTOKS EXAMINATION OF OFFICERS

of .11 dûment Debtor Corporation.

1ÎMI2 Rub 740 ; 11105 Ontario Rule 1)02: 1913 Ontario Rule
5b 1.

Judgment for costs only. See rule 747 and notes.

Cast officers held to be examinable under the Ontario Rule 
although not specially mentioned.

Semble, no order may be made under this rule for the ex 
amination out of the jurisdiction of a judgment debtor corpor­
el ion, -iivy v Manitoba & N'.W.R. Co.. 12 M.R. 32.

II should distinctly appear that the person named is an 
officer of the corporation and what office lie holds. Ivkes v 
Winnipeg and II.IV K> Co 7 M.R. 457
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RULE 749 Enforcement ok Judgments and Orders Exam­
ination of Judgment Debtors Examination of Certain 
Persons as to Judgment Debtor’s Means.

1902 Rule 750; 1905 Ontario Rule 903; 1913 Ontario Rule
fis2.

RULE 750 -Enforcement of Judgments and Orders Exam­
ination of Judgment Debtors Examination in other 
( \\SES.
19112 Rule 751 ; 1905 Ontario Rule 910; 1913 Ontario Rule 

>4.

RULE 751. Enforcement of Judgments and Orders Exam­
ination of Judgment Debtors—Compelling Attendance. 

1902 Rule 752; 1905 Ontario Rule 905; 1913 Ontario Rule

Mode of obtaining . ete., rules 398-400. and see
i ule 489.

Appointment, rule 752.
An order is necessary in eases under rule 749. and if it 

is desired to hold the examination before some officer other 
>liiiii one of those named in rule 747.

Penalty for non-attendance. Committal, rule 754.
Conduct money and expenses must be paid- Galt v Stacey, 

MR 120.
In dykes v. Winnipeg & II.R. Ry. Co., 7 M.R. 457. it was 

- Id that an order may not be made that an officer do produce 
» I'»* hooks of a corporation, but the corporation may be ordered 
i" produce them, Mann v. Winnipeg & II.R. Ry. Co., 7 M.R.
457.

RULE 752 -Enforcements of Judgments and Orders--Exam­
ination of Judgment Debtors—Service of Appointment.

1902 Rule 753; 1905 Ontario Rule 900 part; 1913 Ontario
Rule 580.

RULE 753 Enforcement of Judgments and Orders Exam­
ination of Judgment Debtors Service of Appointment.

1902 Rule 754; 1905 Ontario Rule 906. part ; see 1913 On- 
' irio Rule 585.

See Rules 398 et seq. and notes.

07711122



MO EXAMINATION OK .IlMKiMKNT DEBTORS

RULE 754 Enforcement of Jidgments and Orders Exam­
ination OF JUDGMENT DEBTORS COMMITTAL FOR FAILURE
to Attend or Make Discuisurk.

1WI*J Huh* 755: 1005 Ontario Rule 007: 1010 Ontario Rule 
587.

Sri- noti-s to rule 747.
In thr caso of an ollirrr of a corporation the Ontario Rule 

' 588 i limits the period of committal to !» months.

In Bateman v. Svenson. is M.R. 400, a defendant who ad 
niiMed she had with her more than enough money to pay the 
debt. hut refused to say whether she would or would not 
pay it. was committed for 12 months, her answers not being 

satisfactory"" within this rule Witness has no right to read 
over a document given to him to identify unless he states that 
to In- his only means of identification. Brock v. I)"Aoust. 9 
M R 195

A reply tluit the debtor does not know or has forgotten 
iv not unsatisfactory within this rule, even though thought 
t< hr untruthful, Monkman v Robinson. :t M R. 640. dis­
tinguished. Macdonald v. McArthur- 4 M.R 515.

For a further definition of satisfactory. Ross \ Van El­
len. 7 M.R. 5!Is

Conduct of Examination. The examiner may use his dis 
• it non in deciding how much of debtor’s replies shall be 
irik'ii down, it in I may omit anything irrelevant unless properly 
given by way of explanation, and the debtor should not eon 
verse with bis counsel during the examination, especially in a 
foreign language. Brock v D’Aoust. !l M R 195.

Motion to Commit. Must be supported by examiner’s cer* 
Cticate. which max he settled and given ex parte. Brock x

KULE 755—Enforcement in .1 ukjments xno Orders Exam 
1 NATION OF .III Ml MENT DEBTORS PROVISION FOR ORDER FO’.I 

Payment by Judgment Debtor After Examination, and
I M FRISON MI N I FOR DISOBEDIENCE OF ORDERS.

1902 Rule 755 (a added hx 1 Oeo. V . e 1-1, s. 7. No On- 
larjo counterpart
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RULE 756. Enforcement of Judgments and Orders Exam­
ination of Judgment Debtors- Interpretation. “Judg­
ment.” “Debtor.”

1902 Rule 756. No Ontario counterpart. Compare 1905 
Ontario Rule 835 ami 1913 Ontario Rule 3 (e) & (f). See 
notes to rule 747

RULE 757 Enforcement of Judgments and Orders—Exam­
ination of Judgment Debtors- Person Having Carriage 
if Judgment to be Deemed Person to Receive Payment. 

1902 Rule 757 : 190f> Ontario Rule 838; 1913 Ontario Rule 
534 part.

RULE 758—Enforcement of Judgments and Orders Exam­
ination of Judgment Debtors -Application of Rules 
747-757 to Proceedings under Acts of Parliament of
I 'ANADA.

1902 Rule 758 No Ontario counterpart.

RULE 759. Enforcement of Judgments and Orders At­
tachment of Debts Garnishment Deputy Clerk to 
Have Jurisdiction in Outside Judicial Districts.

1902 Rule 759 amended by 1 Geo. V.. e. 14. s 8; 1905 On- 
no Rule 911. 1913 Ontario Rule 590.

The Ontario Rule only applies to a judgment creditor and 
ilivretore only allows garnishee proceedings after judgment 
Tin- Manitoba Rule is available to:

I Any judgment creditor or person entitled to enforce 
judgment or order* wlm is entitled to examine under rule 74

II Any plaintiff whose action is pending. The applies 
"on may be made at any time after the issue of the statement
of elaim.

Where an order made under this rule is served and at the 
si me time execution placed in the sheriff’s hands, who makes 
i seizure, payment by the defendant to the sheriff does not 
'■title the defendant to have the order discharged as the sheriff, 
under the Executions Act), must retain the money three 
Months, and the plaintiff might only receive part of his claim, 
.wing to other creditors coming in. Kolega v. Denser. 22 W L IV 
197
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A debt due to « debtor jointly with a third person is not 

attachable, Lekas v. Zappas, 23 W.L.R. 560.
May not attach monies paid to a Clerk of a County Court, 

by a garnishing order, Otto v. Connery. 5 W.L.R, 403 ; a 
charging or receiving order might be made, ibid : nor may a 
promissory note he attached before maturity, ibid ; Ilalstcd 
v. Hirschmann. 18 M.R. 103.

This rule does not give any right to attach debts before 
.judgment in cases of unliquidated damages, whether arising 
out of tort or contract. Hart v. Du bride, 20 M.R. 234. 15 W.L. 
I:. 602; McIntyre v. Gibson, 17 M.R. 423, 8 W.L.R. 202; Nage- 
nast v. Miller. 3 M.R. 241.

RULE 760.—Enforcements of Judgments and Orders—At­
tachment of Debts—Form of Affidavit.

1002 Rule 760. No Ontario counterpart.
For requisites of affidavit. .Johnson v. Chalmers, 19 M.R. 

255. 12 W.L.R. 506.

RULE 761.—Enforcement of Judgments and Orders—At­
tachment of Debts—Meaning of Debts, Obligations and 
Liabilities.

1902 Rule 761. No Ontario counterpart, hut see Holmested 
p. 1152.

Where a purchaser ol" the assets of a joint stock company 
agrees to assume the liabilities of the company, he is bound 
to indemnify the company against the liability for payment 
of future calls on partially paid up shares of stock in another 
company, and such liability is attachable at the suit of such 
other company under this rule and 759. Victoria Montreal 
Fire Insurance Company v. Stroine Whyte Co.. 15 M.R. 645.

RULE 762 Enforcements of Judgments and Orders At­
tachment of Debts—Operation of Attaching Order. 

1902 Rule 762: 1905 Ontario Rule 913; 1913 Ontario Rule
592.

RULE 763.—Enforcement of Judgments and Orders—At­
tachment of Debts—Enforcing Payment by Garnishee. 

1902 Rule 763; 1905 Ontario Rule 914; 1913 Ontario Rule 
694 1
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RULE 764—Enforcement of Judgments and Orders—At­
tachment of Debts--Maturing Claims.

1902 Rule 704: 1905 Ontario Rule 915 ; 1913 Ontario Rule
:.'i4 (2).

Cutler this rule an order was made for the attachment of 
future payments coming due to the judgment debtor under an 
agreement by which he had sold land to the garnishee. Smith 
v Van Buren, 17 M.R. 49. 6 W.L.R. 12. Money payable in 
i' sped of a promissory note is not attachable by garnishment 
before maturity, llalsted v. Hirschmann. 18 M R. 103

RULE 765 —Enforcement of Judgments and Order*—At­
tachment of Debts Issue Where Garnishee Disputes 
Liability.

1902 Rule 765; 1905 Ontario Rule 916; 1913 Ontario Rule
595.

The Referee has jurisdiction under this rule. See rule 27 
'ft. but not to try the issue.

An order made on an application to set aside a garnishee 
order is final and not interlocutory, Braun v. David, 9 M.R. 539.

RULE 766. -Enforcements of Judgments and Orders At­
tachment of Debts -Order for Third Person to Appear.

1902 Rule 766; 1905 Ontario Rule 920 (1); 1913 Ontario 
Rule 596 (1). See rule 770 and notes.

Where a judgment debtor had sold lands to the garnishee 
for a price payable in future instalments, and the latter at­
tempted to oppose the order on the grounds that he had assign­
ed his interest to one T.. who was to make the payments ; Held 
li< was still liable on his covenant and was ordered to pay 
« ver to the plaintiff. Smith v. Van Buren. 6 W.L.R 12

RULE 767—Enforcement of Judgments and Orders—At­
tachment of Debts Proceedings as to Claims of Third 
Person.

1902 Rule 767; 1905 Ontario Rule 920 (2); 1913 Ontario
Rule 596 (2).

See rule 27 (q) as to the referee’s jurisdiction.
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RULE 768. Enforcement of Judgments and Orders—At­
tachment of Debts—Judge May Take Evidence—Fur­
ther Powers of Judge in Garnishment Proceedings

1902 Rule 768. No Ontario counterpart. Clause (2 ■ added 
by 7-8 Ed. VII.. c. 12, s. 14.

The Referee has no jurisdiction. Rule 27 (gj.
Where the claimant does not know of the existence of the 

creditor, the rule does not apply. Coppev v. Lear. 15 W.L.R. 
354

RULE 769 -Enforcement of Judgments and Orders At­
tachment of Debts -Costs of Garnishee.

1902 Rule 769. No Ontario counterpart.

RULE 770—Enforcement of Judgments and Orders -At­
tachments of Debts Garnishee Discharged by Pay­
ment.

1902 Rule 770: 1905 Ontario Rule 921 ; 1913 Ontario Rule

The new Ontario Rule also discharges him as against an 
assignei* or claimant of whose claim he has given notice, and 
who has been called upon to show cause. This would cover 
cases arising under rule 766. Semble, the same result would 
follow in Manitoba, and the garnishee would not he released 
by payment into court if he did not suggest the claim of a 
third party of which he had notice.

RULE 771. Enforcement of Judgments and Orders At­
tachment of Debts—Debt Attachment Kook.

1902 Rule 771. No Ontario counterpart.

RULE 772. Petitions Endorsement on Petition.

1902 Rule 772; 1905 Ontario Rule 937; 1913 Ontario re­
vision drops this rule.

A petition in lunacy under R.S.M. 1913. cap 
12.0. must he endorsed under this rule, Re Kulger. 21 M R 702. 
19 W.L.R. 573 followed, Re G.G., 3 W.W.R. 743.

Ah to material needed on such an application. Re Bulger 
supra: Re George. 22 W.L.R. 885 ( Susk
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K U LE 773.—Administration Who May Apply pur Admin­
istration Order.

19t»2 Unie 77*»: 1905 Ontario Unie 944: 1913 Ontario Unie

TIk new Ontario Rule requires procedure by originating

See Ontario Rule 947 for Local Master's Jiiriadiction 
Rule 928 infra permits certain matters to be disposed of 

mu motion commenced by originating notice in administration 
all proceedings other than actions to he commenced by orig- 

inating notice, new Ontario Rule 10).

•IriHiK in Chambers. The Referee has jurisdiction if the 
application is unopposed. Rule 27 (i). If opposed the applica­
tion should be adjourned before a Judge, rule 32. and see
i ule 28.

Local Jr doe. See section 77 of the Act and rule 34. In 
Ontario his jurisdiction is ousted by disputing it : not so in Man-

I* akties. Rules 204-216.
The Court has a discretion to grant or refuse the order, 

i It hough more than a year has passed since the death of the 
testator, and when the executors are doing their best to realize 
the assets and are in no default, the application should 1m- re- 
f.ised. Re O’Connor. 12 M R 325.

RULE 774 Administration Notice ok Motion.

1902 Rule 777; 1905 Ontario Rule 945: 1913 Ontario ré­
vision drops this rule- the proceedings being governed by the 
general rules regarding originating notices. See notes to rule

Foirtken Clear Days Rub- 387.
Service. In ease of infants, rule 278.
As to applications by the personal representative, rule 777.

PULE 775 Administration Order kok Administration.

1902 Rule 778; 1905 Ontario Rule 946; 1913 Ontario re­
vision drops this rule. See notes to rule 774.

Form 137.
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RULE 776—Administration Special Directions as to Car­
riage of Order.

1 902 Rule TTîl; 1905 Ontario Rule 949: 1913 Ontario re 
vision rule. See notes to rule 774.

RULE 777 Administration Administration Order May us. 
Obtained by Personal Representative.

1902 Rule 780; 1905 Ontario Rule 950; 1913 Ontario
Rule 610.

As to form of proceedings in such eases. Ilolniested. 1196

RULE 778 Administration Master to Have Ki ll Power 
to Deal with Estate and Costs.

1902 Rule 781 : 1905 Ontario Rule 953 (2) : 1913 Ontario
Rule 611 (2).

Subject to special directions under rule 796.
As to proceedings in the master’s office, rule 38 et se«j.
The matter is referred to the master, form 137. clause (2).

RULE 779—Administration—Moneys Realized to be Paid 
into Court.

1902 Rule 782: 1905 Ontario Rule 953 (3': 1913 Ontario 
Rule 611 (31.

Costs. See rules 946 and 947.

RULE 780. Administration Master to Ent ire as to Out­
standing Estate—To Compute Interest on Debts and

1902 Rule 783; 1905 Ontario Rule 703 ; 1913 Ontario
Rule 435.

The Ontario Rules do not contain the clause as to the out­
standing estate, although it seems the practice is the same.

RULE 781 Administration Advertisement for Creditors 
Ilolniested. p. 919.

Form.
1902 Rule 784: 1905 Ontario Rule 701 : see 1913 Ontario

Rule 412

3697
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RULE 782 —Administration Creditor Need Not Attend I n. 
less Notified.

1902 Utile 785 ; 1905 Ontario Utile 704. 1913 Ontario
ii\ ision drops this rule.

Mode <il‘ service, rule 793. hy post.

RULE 783. Administration -Creditors to Prodite Sevvri 
ties and Other Docvments, if Notified.

1902 Rule 780; 1905 Ontario mile 705; 1913 Ontario
it v ision drops this rule.

RULE 784. Administration Menai.tv for Refi sinu to Pro

dite.

1902 Rule 787; 1905 Ontario Rule 700 ; dropped iu 1913.

RULE 785.—Administration—Examination of Claims.

1902 Rule 788; 1905 Ontario Rule 707 ; 1913 Ontario
Rule 414

RULE 786 -Administration Affidavit by Examiner of 
Claims.

1902 Rule 789 ; 1905 Ontario Rule 708 ; 1913 Ontario
Rule 415.

The new Ontario Rule only provides for filing on or hefon- 
lie day appointed to consider.

RULE 787 -Administration Time for Makinu Affidavits 
May be Postponed.

1902 Rule 790 ; 1905 Ontario Rule 709 ; dropped in 1913

RULE 788—Administration Ad.h dication on Claims.

1902 Rule 791 : 1905 Ontario Rule 710 ; dropped in 1913

RULE 789 Administration Notice to Creditors. Where 
Claim Allowed Witikut Proof. Where Proof of Claim 
Req fired.

1902 Rule 792 ; 1905 Ontario Rule 711; dropped in 1913.
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RULE 790—Administration Creditor May Send in Parti»
I I.ARS OK Cl,MM 7 I M VS |*R|OK TO AlUOVRNKD AO.IPDICA-

1902 Kill»- 793: 1905 < intario Rule 712: 1913 Ontario
revihiioii drops this nil»-.

RULE 791 Administration Uk(’Ef*tion of Claims After 
Date Kixed in Advertisement.

1902 Rulv 794: 1905 Ontario Rule 713: dropped in 1913.

RULE 792. Administration -Creditors to re Notified 
When Their Claims Payable.

1902 Rulv 795: 1905 Ontario Rule 714: 1913 Ontario
Rulv 436.

RULE 793—Administration Mode of Divin»; Notioe.

1902 Rulv <"9(i : 1905 Ontario Rulv 715: 1913 Ontario
Rule 437.

RULE 794 Partition.

1902 Rule 797; 1905 Ontario Rulv 956: 1913 Ontario
Rule 615.

The new Ontario Rule rei|ttires an originating notice. Sw 
rule 773 and notvs.

Infant. Ouardian ad litvm appointed under rules 238. 
2*0 and 281. and see rule 278. Service on the oflivial guardian 
makes him guardian ad litem.

Not»- this rulv uses won Is Local Master, Rule 773 Lo»*al 
.1 tulgv. As to Local i»r. see section 70 of the Act.

The proceedings under this rule are alternative to actioa 
under the Partition Act. R.S.M 1913. Cap. 150 is<>e s»*c. 16. 

Sim- also seel ion 23 < <• .

RULE 795.—Partition Case of'Lands Discovered in An
other District After .Jitmjmknt.

1902 Rule 798; 1905 Ontario Rule 957; 1913 Ontario
revision drops this rule.

4
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RULE 796.—Property ok Infants Application to Sell. Etc , 
Infant’s Estate.

1902 Kill*- 700: 1005 Ontario Rule 060 : 1013 Ontario
Rule 018 part.

To carry out sections 13 (b) and 21 of the Act.
8ee thr Infants Act. R.S.M., 1013. Cap. 04. ss. 37. et seq.. 

as to infants' property.
The referee in chambers has no jurisdiction, rule 27 (g . 

except to examine witnesses and infants under rule 805 Rule
*06

RULE 797 Property of Infants Officiai, Guardian to be 
Notified.

1002 Rule 800; 1005 Ontario Rule 061. 1013 Ontario
Rule 618 part.

RULE 798 Property of Infants Petition. How Instituted

1902 Rule 801; 1005 Ontario Rule 062: 1013 < lntario
revision drops this rule.

RULE 799 Property of Infants Petition Presented In 
Name of Infant.

1002 Rule 802: 1005 Ontario Rule 063; dropped from 1013 
Rules.

RULE 800—Property of Infants Statements in Petition.

1902 Rule 803: 1005 Ontario Rule 064 M and (2» 1013 
Ontario Rule 610 (1) and (21.

Semble- rule 772 applies.

RULE 801 Property of Infants—Petition May Prav fur 
Appointment of Guardian.

1002 Rule 804: 1005 Ontario Rule 064 < 3 ; 1013 Ontario
Rule 610 (31.

RUE 802.—Property of Infants Infant to be Pkoditf.d 
Upon Au. Petitions for Sale of his Estate.

1002 Rule 805: 1905 Ontario Rule 065; 1013 tOntario
Rale 620 ( 1) part
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The Manitoba Rule follows the Ontario Rule as to form. 
In Manitoba the master would, it seems, only have jurisdiction 
under the order of a judge, but the referee has without an or 
«1er. Rule 80(1.

No local master has jurisdiction to entertain a reference 
unless by order in Manitoba, rule 796.

As to examination of witnesses and infants, see rules 805 
end 806.

RULE 803 -Property of Infants—Examination of Infant 
if over 14 Years.

1902 Rule 806; 1905 Ontario Rule 966 fl). (3); 1913
Ontario Rule 620 (1) part.

The Ontario Rules contain provision for cases where an 
infant is out of jurisdiction.

RULE 804 Property of Infants Infant Under 14 Need 
Not me Examined.

1902 Rule 807: 1905 Ontario Rule 967: 1913 Ontario
Rule 620 (3Ï.

RULE 805. Property of Infants—Wittnesses in Support of 
Petition.

1902 Rule 808: 1905 Ontario Rule 968: 1913 Ontario
Rule 621

RULE 806.—Property of Infants—Referee May Examine 
Infant and Witnesses Without Order.

1902 Rule 809: 1905 Ontario Rule 969: 1913 Ontario
Rule 621 in part.

See notes to rules 796 and 802.
The referee would not otherwise have the jurisdiction, rule 

27 (gt.

RULE 807 Property of Infants— Relief May be Granted 
or Kurtiier Evidence Required.

1902 Rule 810. No Ontario counterpart. This rule ex­
presses the inherent power of the court.
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RULE 808.—Property op Infants Settling Conveyances.

1002 Hule 811: 1005 Ontario Rule 970: 1913 Ontario
Rule 457.

Dors this rule apply in all eases where infants are inter­
ested. even other than under this series of rules ? See rule 4.

RULE 809. - Extraordinary Remedies— Mailable Proceed­
ings— Arrest for Deht.

1902 Rule 812. The opening words of this rule eontaining 
the exception were added by 3 Oeo. V. c. 12. s. 3. to remove the 
repugnancy formerly existing. This and the following rule 
have no Ontario counterpart. The 1905 Ontario Rules 1021 
i • 1068. dealing with bailable proceedings and absconding 
debtors, have been dropped in the 1913 revision. As to at­
tachment of the person, rule 701 and notes ; of property, rules 
SlO et seij.

RULE 810 Extraordinary Remedies Attachment Issve 
and Effect of—Interpretation of “Debtor/’ “Credi­
tor." Amount of Debt not less than $100—“Judgment 
Creditor.” “Judgment Debtor."

1902 Rule 813. See notes to rule 809.
< 'minty court attachment where the amount involved is be­

tween $10 and $500. 1913 R.K.M., c. 44. ss. 241 “t seq.

RULE 811. -Extraordinary Remedies Attachment Issue 
and Effect of—Order for Attachment to Take Place 
of Writ of Attachment.

1902 Rule 814: 1905 Ontario Rule 1058 part; dropped in
1913.

The Ontario Rule is expressly limited to proceedings 
against absconding debtors. See rule 812 (a).

A judge in chambers may make the order. Rule 813.

RULE 812.—Extraordinary Remedies—Attachment—Issue 
and Effect of What May be Attached- When At­
tachment May Issue — Debtor Departing to Defraud 
Creditor—Non-Resident Debtor Liabi-e to Resident Cred­
itor—Debtor Having Transferred or Intending to Trans­
fer Property to Defraud Creditors.

1902 Rule 815. See 1905 Ontario Rule 1059 and notes.
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The procedure is no! applicable to au action for tort. Ffime 

v Coulthard. 15 W.L.R 288. 20 M R 164
See Kmperor of Russia v. ProakounakotT. H W.L.R, 461 

ami notes to rule *14

RULE 813 Extraordinary Remedies Attachment Issue 
v\r> Effect of—Order Made by Judge in Chambers Upon 
Affidavit.

1002 Rule 816: 11)05 Ontario Rule 1058 part.
Form of order. Rule 817.

RULE 814 Extraordinary Remedies Attachment -Issue 
and Effect of—Statement in all Cn^es in Affidavit- in 
Casf. of Absconding or Concealed Debtor in Cask of 
Non Resident Debtor in Case of Debtor Having Trans
F ERRED OR INTENDING TO TRANSFER PROPERTY To Df.FRAID 

( 'RKDITORS.

1002 Rule SIT. See notes to 11)05 Ontario Rule 1059. 
flolmested. p. 1277.

If the affidavit shows the debtor is out of the jurisdiction, 
i* must show such facts and circumstances as would indicate 
a right of service out of the jurisdiction under rules 290 and 
291 Emperor of Russia v. ProskouriakofT, 8 W.L.R. 461

Defective allidavits may not be supplemented by further 
affidavits in answer on a motion to set aside the order, Newton 
v Bergman. I t MR. 563.

Non-disclosure is good cause for setting aside an ex parte 
order, even though full disclosure would support it. ibid.

RULE 815 Exthaohdinarn Remedies Attachment Issue 
\nd Effect of Affidavit to Show if Possible Where 
Debtor is and Whether a Corporation or Not.

1902 Rule 818. See I lolmested- p. 12”8.
This rule is not applicable to a claim arising out of tort. 

Mime v. Coultliard, 20 M.R 164. 15 W.L.R. 288; at any rate 
to a claim for damages for criminal conversation, ibid.

Statement as to corporation, also required by. McMaster v 
Jones. 6 M.R 186
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RULE 816 Extraordinary Remedies Attachment— Irhui 
snd Effect of <>rder for Attachment Time for Fii.-
im; Defence.

VI02 Rule SID No Ontario counterpart.

RULE 817 Exthaorimnary Remedies- Attachment Issue 
wo Effect of Form.

1902 Rule 820. No Ontario counterpart.
The order is addressed to the sheriff, form 116.

RULE 818.—Extraordinary Remedies Attachment —Issue 
and Effect of Operation of Order for Attachment. 

1002 Rule 821. The Ontario praetiee is otherwise and a 
,'W must be made. Holmested. p. 1280.

Delivery does not bind lands, rule 810. but registration of 
t certificate, form 117. does. Rule 822

RULE 819. Extraordinary Remedies Attachment Issi k. 
\m> Effect of—Order N<rr to Bind Lands.

1002 Rule 822. See notes to rule 818 and 822 as to the On­
tario praetiee.

To bind lands, rule 821 and 822 must be applied.

RULE 820.—Extraordinary Remedies Attachment Issi i 
\nd Effect of Certificate for Registration 

1002 Rule 828. No Ontario counterpart, and the following 
•îles as to attachment have no Ontario counterpart except, 

s 882. 888, 82(1 to 840 and rules 841. et se«|.

RULE 821. Extraordinary Remedies Attachment Issue 
x.ND Effect of Execution ok Cerîificate Registration. 

1002 Rule 824. No Ontario counterpart.

RULE 822 Extraordinary Remedies Vn x« ii.ment Issue 
\ni) Effect ok Effect of Registration.

1902 Rule 825. No Ontario counterpart.
In Ontario, as in Manitoba, the delivery of the order does 
'fid lands. In Ontario there must be actual seizure, Holme 

*'• •1 In Manitoba following the idea of registration of certifi 
»f judgment, the ti fa lands being abolished in Manitoba.
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although retained in Ontario, a certificate of the order, follow 
ing rules 820 and 821. must he registered, when under this 
rule it hinds.

The interest of a mortgagee in lands is not affected, rule 823. 
Vacation of certificate, rule 824. Enforcing by sale, ibid, 

and rule 741.
Lapse if not proceeded upon for 1 year- rule 826.
Effect of, what may he seized under, rules 827 et se<j.

RULE 823 Extraordinary Remedies Attachmknt Issue
and Efeect of Mortgagee's Intkrest Not Afkfctkd.

1902 Rule 82<i. No Ontario counterpart.

RULE 824—Extraordinary Remedies Attachment Issue 
and Effect of—Order Cancelling Certificate Enforc­
ing Certificate.

1902 Rule 827.

RULE 825 Extraordinary Remedies Attachment Issce
and Effect of Application of Proceeds.

1902 Rule 828

RULE 826. Extraordinary Remedies Attachment Issue
and Effect of When Certificate of Attachment to 
Lapse.

1902 Rule 829. A clause as to certificates in force at the 
passing of the Act was dropped in revision.

RULE 827.—Extraordinary Remedies Attachment—Issue 
and Effect or -Wiiat May Re Seized under Order for 
ATT AC II M ENT— INVENTORY.

1902 Rule 830.
The defendant may recover his property by giving special 

hail under rules 839 and 837.

RULE 828. Extraordinary Remedies Attachment -Issue 
and Effect of — Case of Horses, Cattle, Perishable 
Property, etc.. Being Seized.
1902 Rule 831.
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RULE 829 Extraordinary Remedies Attachment—Issue 
\ni> Effect of—Sheriff to be Secured in Such Case.

1902 Rule 832.

RULE 830 —Extraordinary Remedies Attachment -Issue 
and Effect of— Property or Proceeds Thereof in Hands 
of County Court Officer. How to be Dealt With.

1902 Rule 833.

RULE 831 Extraordinary Remedies Attachment—Issue
and Effect of—Inventory on First Order Sufficient in 
Respect of Same Property.

1902 Rule 834.

RULE 832 Extraordinary Remedies Attachment Issue 
and Effect of—Orders to be in Duplicate.

1902 Rule 835; 1905 Ontario Rule 1059.
3 Geo. V., c. 12, s. 3, part- added the word “such," strik 

ing out the words "‘against an absconding debtor.” which w> 
enrred after the word “action.”

RULE 833.—Extraordinary Remedies Attachment —Issue 
and Effect of—Date.

1902 Rule 836; 1905 Ontario Rule 1060.
There is no Manitoba counterpart to the 1905 Ontario Rule 

1 .2. which provides that a writ shall remain in force tor 12 
"iilhs. but see rule 176 requiring a statement of claim to he 

v-rved within 6 months from its date.

RULE 834. -Extraordinary Remedies Attachment—Issue 
and Effect of—Further Orders Within Six Months. 

1902 Rule 837; 1905 Ontario Rule 1061.
See notes to rule 833. This rule is more consistent than 

the Ontario Rule, which also allows 6 months, although the cur­
rency of the v’rit is 12 months.

RULE 835. —Extraordinary Remedies—Attachment — Issun 
and Effect of—Service.

1902 Rule 838. The rule applied to “actions against ah
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seonding debtors" bvt’orv 3 (}vo. V.. c. 12, s. 3. and see notvs
If. ruin 8Ü2.

RULE 836—Extraordinary Remedies - Att.m iimint Isri.ii- 
\xn Effect of—Plaintiff to Prove Claim 

1002 Rulv 830; 1005 Ontario Rule 1062.

RULE 837. Extraordinary Remedies Attachment Issue 
and Effect of Defendant May be Let in.

1002 Rule 840: 1005 Ontario Rulv 1063.
Oiwn to recover his property undvr rule 830.

RULE 838 Extraordinary Remedies — Attachment- Issue 
and Effect of Special Bail.

1002 Rule S41 : 1005 Ontario Rule 1064.

RULE 839.—Extraordinary Remedies- Attachment —Issue 
and Effect of Return of Property upon Perfecting 
Special Bail.

1002 Rulv s42: 1005 Ontario Rule 1065.

RULE 840 Extraordinary Remedies Attachment lssi k 
xnd Ei ;ct of Motion against Order for Attachment 

1002 I 11v *43: 1005 Ontario Rule 1066.

RUI tl Extraordinary Remedies Attachment At
ihng Property in Hands of Third Parties—Effect of 

Serving Notice of Order for Attachment.

RULE 842.—Extraordinary Remedies Attachment -At­
taching Property in Hands of Third Parties—What 
Proceeding a Person Notified under Next Preceding 
Rule May Take.

RULE 843 -Extraordinary Remedies Attachment At­
taching Property in Hands of Third Parties Collec­
tion of Accounts by Sheriff.
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RULE 844—Extraordinary Remedies Attachment At 
taciiino Property in Hands of Third Parties -Com­
promise of Claims by Sheriff.

RULE 845 Extraordinary Remedies Attachment -At- 
taciiino Property in Hands of Third Parties—Proceed­
ings by Sheriff against Debtors of Debtor Where At­
tached Property Inscfficient.

RULE 846 Extraordinary Remedies Attachment At­
taching Property in Hands of Third Parties—Form of 
Statement of Claim vnder Preceding Rule.

RULE 847.—Extraordinary Remedies—Attachment At 
taciiino Property in Hands of Third Parties—Sheriff 
Not Bound to Bring Action until Secured.

RULE 848 Extraordinary Remedies—Attachment — At- 
taciiino Property in Hands of Third Parties—Action 
Not to Abate on Death, etc., of Sheriff.

RULE 849. Extraordinary Remedies Attachment Prior­
ity as between Different Attaching Orders- Distribu­
tion Where Several Attaching Creditors.

RULE 850 —Extraordinary Remedies—Attachment—Prior 
it y as between Different Attaching Orders—Order Re- 
01'ired Preliminary Requirements for Issue of Order 

Rateable Distribution.

RULE 851 Extraordinary Remedies Attachment Prior­
ity as between Different Attaching Orders—Attaching 
Creditors in County Court to Shark in Distribution.

RULE 852. Extraordinary Remedies Attachment Prior­
ity AS BETWEEN DIFFERENT ATTACHING ORDERS—CASE OF
Property Being Insufficient.

RULE 853.—Extraordinary Remedies Attachment Prior­
ity as between Different Attaching Orders—Case of 
a Plaintiff Wishing to Prosecute Action against De­
fendant in Attachment.
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RULE 854. -Extraordinary Remedies Attachment Return 
of Attached Property to Debtor -Return of Attach­
ed Property upon Security being Given.

RULE 855 -Extraordinary Remedies -Attachment—Return 
of Attached Property to Debtor -After One Month 
Following Return of Execution, or After One Month 
from Distribution, Overplus to re Restored.

RULE 856—Extraordinary Remedies Replevin When 
Goods May be Replevied.

1902 Rule 859. There is no similar Ontario Rule, hut see 
Jlolmsted. |>. 1284, for the similar law on the subject.

Replevin will lie where goods, etc., art merely wrongfully 
detained. Ilohnested, p. 1284, and note the use in Rule 859 (a; 
of the words “wrongful taking or detention.”

As to replevin in the County Court, see R.S.M. 1912, cap. 
44, sec. 222. (A writ of replevin is issued in the County Court, 
it is abolished in the King’s Bench, rule 858.)

RULE 857. -Extraordinary Remedies Replevin Goods Seiz 
ed under Process Not to be Replevied.

1902 Rule 860. No similar Ontario Rule, hut see Holme 
sted, p. 1284. citing R.S.O. 1897. c. 66. s. 3.

RULE 858 Extraordinary Remedies Replevin—Writ of 
Replevin Abolished—Order to Replevy.

1902 Rule 861; 1905 Ontario Rule 1067; 1913 Ontario re­
vision dropped this rule, and quaere whether it is now neces­
sary in Ontario to bring an action to obtain replevin, hut 
see rule 364 referring to a writ and Ontario Rule 10; form of 
order, rule 862, form 112.

RULE 859.—Extraordinary Remedies- Replevin- -When Mo­
tion for Order Required—Order on Praecipe—Order on 
Praecipe Where Destrained—Except as Above Mention­
ed No Order to Issue.

1902 Rule 862; 1905 Ontario Rule 1068; 1913 Ontario 
Rule 359.

Order on Praecipe. Procedure after seizure governed by 
rule 866. Sheriff may not deliver goods to plaintiff, ibid, and
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Srhatflky v. Bateman. 7 W.L.R. 526, and an order containing 
a direction that he do, waa set aside with costs, the goods or 
dered delivered to the defendants and the sheriff protected. 

Motion. The Referee in Chambers has jurisdiction, rule 27.

RULE 860 -Extraordinary Remedies—Replevin Discretion­
ary Power op Court or Jr doe When Motion Made 
for Order.

1902 Rule 868; 1905 Ontario Rule 1069 : 1912 Ontario Rule
360.

Motion. Under rule 859 (a).
Bond. Essentials of. rule 863.

RULE 861—Extraordinary Remedies Replevin Xpplica- 
tion to Discharge Order.

19U2 Rule 864: 1905 Ontario Rule 1070: 1913 Ontario 
Rule 361.

RULE 862 -Extraordinary Remedies—Replevin Form of
Replevin Order.

1902 Rule 865; 1905 Ontario Rule 1071 part ; 1913 On­
tario revision drops this rule.

RULE 863.—Extraordinary Remedies—Replevin—Sheriff’s 
Security —Assignment of Bond—Bonds Subject to S &

9 Wm. 3, c. 11, s. 8.
1902 Rule 866; 1905 Ontario Rule 1072-1073; 1913 On- 

tnrio Rule 362 part.
The words “unless otherwise provided by the order." were 

added by 3 Geo. V.. <• 12. s. 3 part.
The new Ontario Rule drops clause (3) (1905 Onrario 

Knit 1073).
See rule 870 as to security, on order in Withernam

RULE 864—Extraordinary Remedies—Replevin Indemnity 
of Defendant.

1902 Rule 867; 1906 Ontario Rule 1074; 1913 Ontario Rule

For any damage sustained by reason of the order of re­
plevin. recourse must he had to the replevin bond. Oliver v. 
Slater. 16 W.L.R. 107.
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RULE 865 Extraordinary Remedies Reimævin—Sheriff 
Not to Serve Copy Order Tim. He Has Replevied.

1902 Rule 868 : 1905 Ontario Rule 1075: 1918 Ontario 
Rule 364.

RULE 866. Extraordinary Remedies Replevin Action of 
Sheriff When Order Issues on Praecipe.

1902 Rule 809: 1905 Ontario Rule 1070: 1913 Ontario 
Rule 365

The new Ontario Rule only allows 7 days and only applies 
to praecipe orders under the rule similar to 859 (h). and is 
silent as to cases under the rule similar to 859 (c). from which 
it would seem that the general practice should be followed in 
such cases. The Manitoba Rule applies in both eases.

RULE 867—Extraordinary Remedies Replevin Property 
Concealed in House.

1902 Rule 870. No Ontario counterpart.

RULE 868. Extraordinary Remedies Replevin—Property 
Concealed About the Person.
1902 Rule 871. No Ontario counterpart.

RULE 869 Extraordinary Remedies Replevin Return to 
Order.

1902 Rule 872: 1905 Ontario Rule 1077; 1913 Ontario 
Rule 366.

RULE 870 Extraordinary Remedies Replevin —Eloign- 
ment of Property—Order in Withernam.

1902 Rule 873; 1905 Ontario Rule 107s (1 : 1913 Ontario 
Rule 367 (1).

This rule permits taking by way of reprisal property of 
the defendant not mentioned in the order, that is property 
to whieh the plaintiff makes no claim except under his order 
in Withernam.

There is no Manitoba counterpart to the Ontario Rub per 
uitting the plaintiff in such cases to serve his writ with a claim 
for the return of the goods and damages for detention, or in 
the alternative for damages for conversion.
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RULE 871 Extraordinary Remedies Reh.evtn .Ii ik.ment 
Where No Defence.

1!MI2 Kill.. 874: 1905 Ontario Rule 1079: 191:1 Ontario 
Kill. 868.

RULE 872.—Extraordinary Remedies Mandamus Manda 
mi s May be Asked in Statement of Claim—Joinder of 
Claim for Mandamus with Other Claims.

1902 Rule 875; 1905 Ontario Rule losl ; 191$ Ontario rv- 
\ isiou drops this rule.

S.-., notes to section 28 (o) of the Act.
This mandamus is not the High Prerogative Writ (see 

rule STB), but is in the nature of an execution to give relief 
to a plaintiff damaged by failure on the part of a détendant 
to fulfil a duty when his idequate remedy is specific perform- 
;:nee ol the duty and is “in fact the Common Law equiva­
lent of a mandatory injunction.” Hoi moated, 129:$. The On­
tario Rule had not the exceptions in clause (2). This rule 
diould be read with rules 878, 874 and 877 to 880. the latter 
live of which arc general rules.

Sec rule 888 providing a simpler form of application to ob- 
t«iin a High Prerogative Writ, also obtainable under rule 878.

Referee in Chambers or I oral Judges have no jurisdiction, 
rule 886.

The motion should be made in the name of the Sovereign 
• x rel. the applicant, otherwise it is irregular. Re Frankel & 
city of Winnipeg, 22 W.L.R. 597.

RULE 873 -Extraordinary Remedies Mandamus Judg­
ment.

1902 Rule 876; 1905 Ontario Rule 1086.
See rule 872, notes.

RULE 874 -Extraordinary Remedies Mandamus Writ of 
Mandamus Abolished.

1902 Rule 877; 1905 Ontario Rule 1080; 1918 Ontario Rule 
622 part.

This rule is separated from the others in the former On­
tario Rules as it applies to the three different classes of man­
damus under rules 872- 876 and 883.

See also rules 877 to 880. to which the same would apply.
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Hie new <hitario practice provides nily for siimuiRi'y ap­
plication on originating notice.

RULE 875.—Extkaordinak v Remedies Manda mis Proced- 
i uk in Mandamus Casks.

1902 Rule H7H. No Ontario counterpart, the practice is 
the same. See notes to rule S74

RULE 876 -Extraordinary Rkmkdies—Mandamus «Iukisdic-
th in Not Affectkd.

1902 Rule 879; 1905 Ontario Rule 1084; 1915 Ontario re­
vision drops this rule.

This is the Old Prerogative Writ, except that it now takes 
the form of an order. Rule 874 and notes. The provision as 
to leave is not in the 1905 Ontario Rule.

For the new Ontario practice, rule 474 and notes.
Will only lie where no other remedy. See Ilolmealed, pp. 

76. et seq.. for the history of this writ.
Referee in Chambers or local «fudges have no jurisdiction, 

rule 886.

RULE 877. Extraordinary Rkmkdiks Manda mi s Deter­
mination of Application.

190*2 Rule 880. No Ontario counterpart.
See rule 874 and notes.

RULE 878.—Extraordinary Remedies Mandamus Person 
Commanded to do an Act to File Affidavit Showing 
Compliance or Reasons for Non-Compliance.

1902 Rule 881. See 1905 Ontario Rule 1085.
This is a general rule. See notes to 874.

RULE 879 Extraordinary Remedies Mandamus In Case 
of Corporation Commanded. Who Shall Make Above 
Affidavit.

1902 Rule 882. No Ontario counterpart.
Ornerai rule. See 874 and notes.
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RULE 880 Extraordinary Remedies Mandamus Audi no
Parties.

1902 Hull* 883. No Ontario counterpart.
8ee rule 874 and notes.
This rule applies to applications under rules 87li and 882.

RULE 881—Extraordinary Remedies Mandamus Order 
Mav Issue in First Instance.

line Rule 884; 1905 Ontario Rule 1090 part 
The Ontario Rule has not the last two clauses.
This rule applies to applications under rules 8711-882.

RULE 882. Extraordinary Remedies Mandamus Motion
for Order to be Suduorted by Affidavit.

1902 Rule 885; 1905 Ontario Rule 1091.
The Ontario Rule permits an application to a Judge in 

( 'hamhers. This rule provides a simple practice for obtaining 
i High Prerogative Writ of Mandamus. See rule 871» and notes.

This rule is subject to general rules 873-874 and 877 to 
%‘8l. 1>oth inclusive.

The Referee in Chambers or local .Imlges have no juris- 
‘H-tion. rule 88(i.

PULE 883 Extraordinary Remedies Mandamus Service
of Motion.

1902 Rule 881 i. No Ontario counterpart.

PULE 884—Extraordinary Remedies Mandamus Order. 
1902 Rub* 887. No Ontario counterpart.

RULE 885. Extraordinary Remedies- Mandamus Enforce­
ment of Order.

1902 Rule 88h; 1905 Ontario Rule 862; 1913 Ontario
Unie 552.

PULE 886 Extraordinary Remedies Mandamus Referee 
or Local Judoes Not to Orant Order of Mandamus.

1902 Rule 889; 1905 Ontario Rule 12 (12) 47: 1913 On- 
■no Rule 208 (9) and 210.

The Local Judge has jurisdiction in certain eases



vision drops this rule.
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INTERIM PRESERVATION OK PROPERTY.

PULE 887.—Extraordinary Remedies Injunctions Writ 
• »f Injunction Abolished Order f«»k Injunction.

1902 Rule 890; 1905 Ontario Rule 1094: li»1 Î « iniario n

PULE 888 Extraordinary Remedii - Interim Preservation 
of Property.

1902 Rule *!H ; 1905 Ontario Rule 11194; 191:1 Ontario 
Rule m

Time of application, rule K90.

RULE 889 Extraordinary Remedies Interim Preservation 
• if Property—Sale of Perish mile Hoods 

1902 Rule 892 ; 1905 Ontario Rule 1097 ; 1914 Ontario 
Rule :$71.
RULE 890—Extraordinary Remedies Interim 

of Property Application for Injunction

Preservation

Order.

1902 Rule K9:t. See 1905 Ontario Rule :U»1: 1918 Ontario 
revision drops that rule.

RULE 891 Extraordinary Remedies Interim Preservation 
of Property Order for Detention \nd Inspection of 
Property.

1902 Rule 894; 1905 Ontario Rule 1090; 1913 Ontario 
Rule :t70.

See rule t»05 as to inspection by .juries, parties, or witnesses 
An order was made under this rule lor retaining property 

i the subject of an attaching order, which was set aside) as 
being the subject of an action, the sheriff being required to 
store and insure the goods at the plaintiff's expense, to be 
kept paid one week in advance- and in default of payment of 
which, the goods were to be restored to the defendant, Emperor 
of Russia v. ProskouriakotV. 7 W.L.R. 7♦»*».

RULE 892. Extraordinary Remedies Interim Preservation 
of Property Amount of Lien Claimed May he Paid into 
Court and Property Delivered to Plaintiff.
1902 Rule 895; 1905 Ontario Rule 1099; 191» Ontario 

Rule 972. I
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RULE 893—Extraordinary Remedies—Prohibition Appli­
cation for Prohibition.

1902 Rule 896; 1905 Ontario Rule 1100 part: 1913 On­
tario Rules 622, 623 in part.

In Ontario the application is heard by a Judge in Chani- 
hers. rule 207 (11»; the Master has no jurisdiction, rule 208 

9 In Manitoba the motion is to a Judge in Court, rule 894. 
Re Landsbo rough, 21 M R. 708. 18 W.L.R. 601. Watson v 
I illico. 6 M.R. 59.

Where a magistrate has given himself . ion by an 
■ mnieous conclusion on a point of law. prohibition will lie. 
Re Rex v. Sparks, 23 W.L.R. 613.

“Where want of jurisdiction is apparent upon the face 
of the proceedings, prohibition goes at any time after service of 
the process.” Curlewis v. Edwards cited in Re Buchanan. 23 
M R. 943. 26 W.L.R. 447.

An application for an order to prohibit a magistrate from 
hearing a criminal charge is a civil proceeding, and properly 
brought under this rule. Rex v. Suck Sin. 20 M.R. 720.

Will lie to prevent a municipal corporation from proceed­
ing in a matter ultra vires the corporation. Re Devitt and 
City of Winnipeg. 16 M.R. 398; 4 W.L.R 369. No prohibition ex 
debito justitiae. but only as an extreme measure, Rex v. Ham 
I in. ; O W N. 1260.

RULE 894 Extraordinary Remedies Prohibition Judge to 
be Prohibited Need Not be Notified.

1902 Rule 897. No Ontario counterpart. See notes to 
rule 893.

“Other Applications to a Judge Sitting in Court. The 
list uf these words excludes application to a Judge in Chambers.

PULE 895. Extraordinary Remedies Prohibition Writ <u 
Prohibition Abolished Order for Prohibition.

19(12 Rule 898: 1905 Ontario Rule 1100 part ; 1913 Ontario 
Rule 623 part.

KULE 896.—Extraordinary Remedies Interpleader Inter, 
pleader Relief.

1902 Rule 899; 1905 Ontario Rule 1103: 1913 Ontario 
Rule 625.

6323



INTERPLEADKR.256

The uvw Ontario Rules mjuire the application to In made 
on originating notice, rule 10.

The Ontario Unies have not the latter part of clause (b) 
lifter tin* words “process issued.*' The former part would seem 
1o lie wide enough to cover all special cases enumerated in the 
latter

Tiiiktv Days. No such limitation in Ontario.
Referee in Chambers has no jurisdiction under rule 903, 

see rule 27 (<|). hut may order issue under this rule and 902. 
and see Call v. McLean. 6 M.H. 424.

How Obtained. By motion under rule 900.
Costs, County Court, rule 920, if value $400 or under. 
See R.S.M. 1913. cap. 44. s. 289. et se<j.

Sheriff, Must show valid seizure, Dodd v. Vail tSask.), 
23 W.L.R 02. following Dixon v. McKay. 21 M.R. 762. A ban 
don ment, what is.' ibid.

Relief may be granted under this rule to a vendor of land 
when two agents claim the same amount of commission on the 
sale of land, the vendor admitting it is due to one or other. 
Webb v. Rodney, 19 M.R. 120.

PULE 897. Extraordinary Remedies—Interpleader—Mat­
ter to be Proved by Applicant.

1902 Rule 900; 1905 Ontario Rule 1104; 1913 Ontario 
Rule 626.

As to essentials of sheriff’s affidavit. see rule 920.

RULE 898 Extraordinary Remedies- Interpleader — Ap­
plicant Entitled to Relief Thovch Titles of Claim­
ants Independent.

1902 Rule 901; 1905 Ontario Rule 1105: 1913 Ontario 
Rule 627.

RULE 899—Extraordinary Remedies- Interpleader When 
Application May be Made by Defendant.
1902 Rule 902; 1905 Ontario Rule 1106 part ; 1913 Ontario 

Rule 628 part
Stay of proceedings may be ordered in such a case, rule 901
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RULE 900 Extraordinary Remedies—Interpleader Mo­
tion by Applicant.

1902 Rule 903; 1905 Ontario Rule 1107; 1913 Ontario 
Rule 629.

RULE 901 Extraordinary Remedies Interpleader—Stay 
of Proceedings in Action When Defendant Applicant.

1902 Rule 904; 1905 Ontario Rule 1106 part; 1913 Ontario 
Rule 628 part.

Such application may be made at any time after nervine 
of the statement of claim, rule 899.

RULE 902.—Extraordinary Remedies Interpleader Order

1902 Rule 905; 1905 Ontario Rule 1109; 1913 Ontario 
Rule 631.

Non- appearing claimant may be barred, rule 909.
For form and effect of order, rule 919.

RULE 903 -Extraordinary Remedies—Interpleader Evi­
dence.

1902 Rule 906; 1905 Ontario Rule 1110: 1913 Ontario 
Rule 632.

The Ontario Rule requires consent of both claimants or 
upon the request of one the Judge may exercise his discretion. 

The Referee in Chambers has no jurisdiction, rule 27 (q).

RULE 904 Extraordinary Remedies Interpleader (^uks 
thins of Law.

1902 Rule 907; 1905 Ontario Rule 1111; 1913 Ontario
Rule 633.

RULE 905.—Extraordinary Remedies—Interpleader—Issues 
May be Tried by a Jury.

1902 Rule 908. No Ontario counterpart, but trial by jury 
n ay. it seems, be had in Ontario- Ilolmested, p. 1318.

See section 49 of the Act. Fee $15.00 (ss. 2).

RULE 906.—Extraordinary Remedies Interpleader- Suer 
iff’s InterpIjEader Applications.

1902 Rule 909. No Ontario Rule similar.
If County Court fi. fa.’s are returned unsatisfied for $100
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or mon», the» Clerk may issue a writ directed to the sheriff, 
ï; S.M 1913. c. 44. s. 209. Where writs issue from both County 
Court, and King’s Reneli. see rule 914 For form of affidavit, 
rule 920.

RULE 907. Extraordinary Remedies -Interpleader Judg- 
mkn't Final. Sitbject to Appeal or Motion.

1902 Rule 910. No Ontario counterpart.

RULE 908—Extraordinary Remedies- Interpleader- Fail­
ure of Claimant to Appear or Obey Order.

1902 Rule 911. 1905 Ontario Rule 1108; 1913 Ontario 
Rule f>30.

RULE 909. Extraordinary Remedies Interpleader—Order 
for Sale of Goods Seized in Execution.

1902 Rule 912; 1905 Ontario Rule 1112; 1913 Ontario 
Rule 634.

The changes made in rule 034 do not seem to alter the 
practice under the rule.

RULE 910 Extraordinary Remedies Interpleader Ex 
clusion of Execution Creditor Not Joining in Contes­
tation.
1902 Rule 913: 1905 Ontario Rule 1113: 1913 Ontario 

Rule 635.

RULE 911.—Extraordinary Remedies Interpleader Final 
Disposition of all Matters by Court or Judge.

1902 Rule 914. See 1905 Ontario Rule 1114 and 1913 On 
tario Rule 636.

The Ontario Rules have not the latter sentence This rule 
does not apply to Count \ Court Interpleaders. See rule 923.

RULE 912. Extraordinary Remedies Interpleader—Title 
Where One Order Made in Several Actions.

1902 Rule 915; 1905 Ontario Rule 1117; 1913 Ontario re­
vision drops this rule.
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RULE 913 Extraordinary Remedies Interpleader In 
Cask of Several Executions Sheriff May Embrace all 
in One Application'.

1002 Unir 911»: 1905 Ontario Rule 11 IS; 1913 Ontario 
Unir «39.

RULE 914—Extraordinary Remedies Interpleader Appli­
cation in Case of Executions from Different Courts.

1902 Rule 917; 1905 Ontario Rule 1119; 1913 Ontario
Rule «40.

Rule 1119 has not tin- last clause Rule «40 >s to the same 
• ileet as 1119, although simplified. Where all writs are from 
tin County Court, see rule 906.

County Court Writs. See notes to rule 906.

RULE 915. Extraordinary Remedies Interpleader Orders 
as to Sale, etc., in Cases under Last Two Rules.
1902 Rule 91K. No Ontario counterpart.

RULE 916 Extraordinary Remedies Interpleader When 
Issue Directed Sheriff May Tax Ills Costs and Serve 
t\LLOCATUR ON EACH PARTY.

1902 Rule 919; 1905 Ontario Rule 1120: 1913 Ontario
Unie «41

The Ontario Rules give the sheriff a lien on the property 
iuv his costs, 1‘nder the Ontario Rule the costs are only pax - 
il-le upon receipt, not “forthwith," as under 91«. The sheriff 

i iax not issue execution on default, hut may obtain ap order 
lor payment.

RULE 917.—Extraordinary Remedies - Interpleader Liabil­
ity for Sheriff's Costs Where Case Compromised.

1902 Rule 920; 1905 Ontario Rule 1120 (4c 1913 Ontario
Rule «41 (4).

RULE 918 Extraordinary Remedies Interpleader Shew 
iff's Possession Money Where Goods Remain in IIis 
Custody Pending Determination of Issue.

1902 Rule 921; 1905 Ontario Rule 1121; 1913 Ontario
Rule 642.
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PULE 919—Extraordinary Remedies Interpleader Inter 
pleader Order.

1002 Hull* 022. No Ontario counterpart.

RULE 920—Extraordinary Remedies Interpleader Trial 
ok Interpleader in County Courts List and Value ok 
Ooods to be Set Out in Sheriff’s Affidavit.

1002 Rule 022. This series of rules has no Ontario coun­
terpart. hut see 1005 Ontario Rules 1122 and 1124- providing 
the practice in County Court Interpleaders. See also R.S.M 
1012. cap. 44. s. 280. as to County Court Interpleaders.

RULE 921 Extraordinary Remedies Interpleader -Triai 
of Interpleader in County Court- Trial of Issue in 
County Court.

1002 Rule 024. Compare 1005 Ontario Rule 1125: 1012 
Ontario Rule 646.

RULE 922. Extraordinary Remedies Interpleader Trial 
of Interpleader in County Courts— Filing Copy of Or­
der for Such Issue in County Court.

1002 Rule 025. Compare 1005 Ontario Rule 1124. 1012
« hitario Rule 645

RULE 923—Extraordinarn Remedies Interpi^eader Trial 
of Interpleader in County Courts—Taxation of Costs 

Filing Copy of County Court Judgment in Court of 
King's Bench.

1902 Rule 026.
Time for appealing. 10 days. R.S.M. 1012. cap. 44. s. 

226 and rule 027.

RULE 924 Extraordinary Remedies—Interpleader—Triai, 
of Interpleader in County Courts—Appeal from Coun 
ty Court.

1002 Rule 927.

RULE 925.—Extraordinary Remedies Interpleader—Inter
PLEADER BY BAILEES AND CARRIERS.

1002 Rule 928. There is no Ontario counterpart, the
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..mi. i rules living dropp'd. hh rule IKK! (a)(Manitoba N96> was 
considered to provide for such eases, llolmvsted. 1312.
FULE 926—Extraordinary Remedies Interpleader—Intkr- 

I'LEADER BY BAILEES AND CARRIERS — BARRING CLAIMANT.
1902 Rule 929.

RULE 927. Extraordinary Remedies Interpleader Inter­
pleader by Bailees and Carriers Satisfaction of 
Bailee's Lien May be Provided for.

1902 Rule 930.

RULE 928. —Originating Notices—Who May Give Notice 
In What Cases.

Added to 1902 Rules by 3 Geo. V., e. 12. s. 10. as 994: 
1905 Ontario Rule 938; 1913 Ontario Rule 600.
See notes to rule 455.
The new Ontario Rule also allows the fixing of the com- 

I eiisation of any Executor. Administrator or Trustee under 
originating notice, rule 6(H) Ii).

Under this rule the construction of a will may be deter- 
"lined. Re Rally, 25 O.L.R. 112; Re Dion, 23 M R 549; Re 
1 rivhton. 23 M R. 595, R.S.M. 1913. cap. 200, s. 42 (Trustee 
Act . does not give the right, see Re Rally. 25 O.L.R. 113; Re 
Dion. 23 M R 549; Re Crichton. 23 M R. 595, 25 W L.R. 18; 
although an application for advice may be made under that 
Vet upon certificate of counsel.

The Referee has no jurisdiction, rule 27 (U).

RULE 929—Oriuinatinu Notices—Who to be Served.
Added to the 1902 Rules by 3 Geo. V , e. 12. s. 10. part. 

1905 Ontario Rule 939 ; 1913 Ontario Rule 601.
Rule 215 permits the court to proceed, although some of 

'll- parties are not before it.
Rules 211 and 212 should be followed in the case of ah 

mnt parties.
Semble, service out of the jurisdiction may not be ordered, 

> the Manitoba Rules have no counterpart to 1905 Ontario 
Rule 162 (3); dropped however in the 1913 revision.

The new Ontario practice requires all proceedings other 
’ban an action or proceeding ex parte to he commenced by 
riginating notice, rule 10.
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RULE 930. Originating Noticks Wiio to hk Skkvkh.

1 Geo. V . v. 12, 8. Ill part: 1905 Ontario Rule 940; 1913 
Ontario Rule 601 (2) 1.

The new Ontario Rule drops clause (2). which permits 
tin* court to appoint a representative person, so that all parties 
may he hound, rules 211 and 212.

RULE 931 Originating Notice •Judge’s Powers.

3 Geo. V., c. 12. s. 10 part ; 1905 Ontario Rule 941 ; 1913 
Ontario Rule 606 (It.

RULE 932.—Originating Notice- Special Directions.

3 Geo. V., c. 12, s. 10 part ; 1905 Ontario Rule 942 ; 1913 
Ontario Rule 606 (2).

RULE 933 -Originating Notice Effect of Notice.

3 Geo. V., e. 12. s. 10 part; 1905 Ontario Rule 943; 1913 
Ontario Rule 607.

RULE 934 Costs Costs tk be in Discretion of Court.

19112 Rule 931 ; 1905 Ontario Rule 1130; 1913 Ontario 
•I orient lire Act, 74.

Where the defendant succeeds on the main issue and the 
plaint ill' on a small and almost undefended item in his claim, 
the defendant should have his costs of the action and the plain- 
lill' his costs of such issue, Ilill v. Stait, 23 M.R. 832. See 
Mathcson v Kelly. 26 W.L.R. 691. 5 W.W.R. 114U.

The plaintiffs were given one-half costs in Emerson v. 
Wright. 6 W.L.R. 493. Costs of a partnership action are payable 
out oF the assets unless some good reason to the contrary- 
Clark v. Wilson. 23 M.R. 10. 23 W.L.R. 258. If no such assets 
there should be no order as to costs, even if one party unsiie- 
cessfully asserts some right, unless one partner guilty of mis­
conduct or negligence, ibid. The jury has nothing to do with 
costs. Davis v. Wright, 21 M.R. 716, 19 W.L.R. 762.

Under this rule a successful plaintiff may he ordered to 
pay costs, Mathcson v. Kelly, supra. ,

Block System of Costs. It is to be noted this was adopted 
ii- ( hitario in 1913.

Costs to and against the Crown, R.S..M. 1902, c. 152, ss. 
17. 18, Rules 265 and 266.



Semble, that in libel actions when- a plaintiff recovers 
nominal damages only, costs will only be entered on a judg­
ment of the trial Judge or perhaps of the Court, per Howell, 
• .1 \ in Shillinglaw v. Whillier, 12 W.L.R. 128, p. 131. con­
sidering rule 934 (2); and the Libel Act, R.S.M. 1013, cap 
II i Formerly a judgment for nominal damages was held 
not to entitle the plaintiff to costs. Manitoba, etc., Co. v. Stovel 
Co . 14 M.R. 55.

In all actions tried by jury, the costs are in the discretion 
"i the Judge, Shillinglaw v. XVhillier. lit M.R. 14!), 18 M.L.R 
I H*. 12 W.L.R. 128; Campbell v. Joyce. 15 W.L.R. 29.

By taking an exaggerated view of his own «lamages, a 
plaintiff may not entitle himsi-lf to costs on a larger scale than 
the rules allow, Fredkin v. Qlines 11 W.L.R. 318.

A certificate to prevent set-off will be given ami was given 
in Moody v. McDonald, 4 W.L.R. 303, the defendant not hav­
in'-' pleaded the partial defence upon which he was partially 
relieved.

Kings liench costs allowed in an action in which the 
plaintiff recovered an amount greater than would have orig­
inally been within the County Court jurisdiction, but where 
that jurisdiction was increased «luring the pendency of the 
net ion. Rosenberg v. Tyinchorak, 18 M.R. 319. 9 W.L.R 110; 
I'oilil v. In ion Hank, ti M.R. 457, distinguished.

RULE 935. Costs Cask of One of Several Plaintiffs

1902 Rule 932; 1905 Ontario Rule 1131; 1913 Ontario re­
vision drops this rule. Joinder, s«-<- rule 195.

RULE 936 -Costs Cask in Which County Court Costs

Only A lia)wed.

1902 Ontario Rule 933; 1905 Ontario Rule 1132; 1913 On­
tario Rul«- 649.

Where unsuccessful party guilty of flagrant deceit ami 
falsehood, full costs given in discretion of trial Judg<- without 
set off, MacKissock v. Brown. 23 M.R. 348.

The certificate to prevent set off was allowed where the 
plaintiff only recovered $344, the trial Judge being satisfied 
tin- plaintiff’s solicitor honestly lielieved that the plaintiff wouhl 
n-cover an amount beyond that jurisdiction, but he allowed the
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plaintiff no costs. Rose v. (’lark, 21 M.R. 635, 10 VV.L.R. 456.
As to the jurisdiction of a County Court, see R.S.M. 1913. 

cap. 44.
King’s Bench costs granted where plaintiff justified in 

bringing his action (by conduct of defendant) in that Court. 
Lewis v. Bucknam, 20 W.L.R 4.

Rule 036 does not apply in the case of an action against 
a County Court Bailiff, and King's Bench costs may be given 
if damages are over $10.00. Campbell v. .Joyce. 15 W.L.R. 20. if 
under, see R.S.M. 1913. cap. 44, s. 40.

RULE 937. -Costs—Costs Where Several Actions on One 
Bond. Note, Bill, etc.

1002 Rule 034: 1005 Ontario Rule 1135: 1913 Ontario 
Rule 656.

RULE 938.—Costs—Costs of Guardians.

1902 Rule 936; 1906 Ontario Rule 1138; 1913 Ontario 
Rule 655.

RULE 939. —Costs—Costs of Attaching Debts.

1002 Rule 936; 1005 Ontario Rule 1139: 1913 Ontario re­
vision drops this rule.

RULE 940.—Costs Interlocutory Costs.

1902 Rule 937 ; Compare 1905 Ontario Rules 1154 and 
1136; 1913 Ontario Rules 654 and 670.

RULE 941.—Costs—Costs of Examinations for Discovery. 

1002 Rule 938. No Ontario counterpart.
See rule 975 (a).
The costs of the examination out of the jurisdiction of a 

past officer of the plaintiffs after the engineer of the plaintiffs 
had been examined, were disallowed as unnecessary. City of 
Winnipeg v. Winnipeg Elec. Ry. Co., 23 M R. 533, 23 W.L.R 
49.

If plaintiff* succeeds only on a point disclosed in the plead­
ings, he is not entitled to the costs of an examination for dis­
covery. Matheson v. Kelly, 26 W.L.R. 691
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KULE 942. -Cours--Costs prom One Dependant to Another 
1902 Rule 939; 1905 Ontario Rule 1140; dropped in 1913

RULE 943 -Costs—Costs of Shorthand Writer.

1902 Rule 940: 1905 Ontario Rule 1143; 1913 Ontario 
Rule 673.

RULE 944.—Costs—Costs in Alimony Actions.

1902 Rule 942; 1905 Ontario Rule 1144; 1913 Ontario 
Rule 387.

No sum for counsel fees should be allowed unless the em­
ployment of counsel was necessary, Standall v. Standall. 22 
M R. 591.

RULE 945.—Costs—Costs in Alimony Actions.

1902 Rule 943 ; 1905 Ontario Rule 1145; 1913 Ontario 
Rule 388.

RULE 946.—Costs—Costs in Administration and Partition 
Actions.
1902 Rule 944: 1905 Ontario Rule 1146 ; 1913 Ontario 

Rule 653.

RULE 947.—Costs—Costs of Unnecessary Administration, 
Partition or Sale Actions—Party to Pay His Own Costs 
Where He Refuses to be Represented by Solicitor 
for Class.
1902 Rule 945; 1905 Ontario Rule 1147 and 1148: 1913

Ontario Rule 657 only corresponds to the second portion of 
the rule; the first portion was dropped in 1913.

RULE 948 Costs —Costs Occasioned by Not Admitting.

1902 Rule 946 as added by 7-8 Ed. VII, c. 12, s.9; 1905 
Ontario Rule ll49; 1913 Ontario Rule 671.

The Ontario Rules are wider, applying “to anything in 
the course of an action or reference.”
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RULE 949.—'Costs—Tknder of Costs on Service of Petition.

1002 Rule 947; l!M)ô Ontario I in I.- 110:1 ; 191:1 Ontario
revision drops this rule.

RULE 950.—Costs—Costs of Unnecessary Appearance at 
Court ok in Chambers.
1902 Rule 948. No Ontario counterpart. Semble, the prac­

tice would he the same. .

RULE 951 -Costs—Costs of Suit Taxvble Against Unsuc­
cessful Party Limited to $300 and Disbursements—Sub­
ject to Increase Where Specially Ordered by Trial 
Judge....................................................
Added to 1902 Rules by 7-8 Ed. VII, e. 12. s. 1. No Ontario 

counterpart.
“Proceeding.” defined in Traders Hank v. Wright, 8 W.L.R. 

747. This rule covers costs of an application for an injunc­
tion until the trial of the action and of an appeal from the 
order granting it, ibid.

Special importance and difficulty, Brandon Electric Light 
Co. v. Brandon, 22 M.E. 500.

Trial Judge. Quaere, whether this means a judge before 
whom a matter conies on further directions. Buchanan v. City 
< f Winnipeg, 21 M li 101.

The plaintiff obtained judgment and a reference with costs 
up to and including trial and further directions and costs re­
served, and the trial judge refused an application under this 
rule and the plaintiff taxed costs to the limit. The reference 
proceeded before another judge and the plaintiff obtained a 
large amount and costs, but no application was made for costs 
under this rule, and the judgment on further directions was 
drawn up and entered. He then applied to the trial judge 

"under this rule. Held he must abide by the judgment as en­
tered. unless he could amend under rules 662, 663.

Buchanan v. Winnipeg, supra. 17 W.L.R. 631. and see 19 
W.L.R. 761.

RULE 952 —Costs—Courts to Have Absolute Discretion ov­
er Costs and May Order Payment of Costs by Solicitor 
or Counsel Personally.
The clause was added to the practice by 7-8 Ed. VII, c. 

12, s.3. No Ontario counterpart, but see notes to rule 934.
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PULE 953—Costs -Taxation Costs May be Taxed Withoct 
Reference.

1992 Rnl«‘ 950; 1905 Ontario Kill»* 1157; 1913 Ontario
Rule 661.

Si'I- rule 934 and note».
A counterclaim is to 1m* regarded as a separate claim on tax- 

i«lion of costs. Les Sœurs. **tc., v. Forrest. 20 M R. 301. 16 WL. 
R 39.1-647. ; Cox v. Canadian Bank of C.unmerce. 2:1 M.R. 25. 
-■> W.L.R. 376 : Kelly v. City of Winnipeg. 12 W.L.R 49. A 
• Ictcmlant who has succeeded in respect of hoth the claim and 
counterclaim should receive his costs of opposing the claim 
end. as well, his additional costs incurred by reason of his 
••ountcrclaim. (’ox v. Canadian Bank of Commerce, supra

In taxing the costs of a counterclaim, the taxing officer 
should not take into account the fact that there has been a 
ieduction of the defendants taxable costs of defending the 
plaintiff's action hv reason of the statutory limit fixed by see.
1 of 7-8 Kd. VII. c. 12 (rule 951), ibid.

The costs of a successful party represented by a solicitor 
paid by salary may be taxed and collected. Stephens v. City 
-.I Calgary, 12 W.L.R, 379 (Alta.).

RULE 954 Costs Taxation (Ink Day's Notice ok Taxa-

1902 Rule 951; 1905 Ontario Rule 1159; 1913 Ontario
Rule 662.

RULE 955 Costs—Taxation Notice of Taxation 1*nnec­
essary When Defendant Has Not Appeared.

1902 Rule 952; 1905 Ontario Ride 1160; 1913 Ontario
revision drops this rule.

PULE 956. Costs Taxation Parties to Attend Taxation.
1902 Rule 953; 1905 Ontario Rule 1161; 1913 Ontario

Rule 663.

RULE 957. -Costs Taxation Neglect to Bring in or .Tax 
Costs.

1902 Rule 954; 1905 Ontario Rule 1163; 1913 Ontario
Rule 664.
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RULE 958.—Costs Taxation -Set-Off of Costs.

190*2 Hull* 955; 191:1 Ontario Huh- 1104: 191:1 Ontario
Rule 665.

RULE 959. Costs—Taxation Set-Off of Damages ok Costs 
Not to Prejudice Solicitor’s Lien.

1902 Rule 95li: 191:1 Ontario Rule 1165; 191:1 Ontario
Rule 666.

See rule 296 as to change of solicitor.
A solicitor has a lien on funds preserved to his client, pre­

served by the solicitor, which cannot be defeated by a charg 
ing order in favour of a creditor of his client ; there is no such 
lien for services performed as barrister. Coupez v. Lear. 16 W.L. 
R. 401. There is no counterpart in tin- Manitoba Rules of 
1905, Ontario Rule 1129, declaring such a lien, but see notes 
to rule 968.

In ease of settlement of an action, the court will interfere 
to protect a solicitor if there is shown collusion or conspiracy 
between the parties to deprive him of his costs. Stewart v 
Hall. 17 M R 653, 8 W.L.R. 479.

On settlement of an alimony action in the office of a firm 
of solicitors acting for the wife, the husband agreed as a term 
of settlement to pay directly to the- solicitors for the wife her 
costs of the action. Held that the solicitors might recover on 
a claim ht way of equitable assignment (of the wife’s claim 
for costs to her solicitors) the money which the husband agreed 
to pay. Andrews v. Xloodie. 17 M.R. 1. 6 W.L.R. 185.

RULE 960—Costs Taxation Revision of Certain Costs.

1902 Rule 957; 1913 Ontario Rule 1167; 1913 Ontario
Rule 678 part.

RULE 961. —Costs Taxation Revision of Taxation by 
Local Officers.

1902 Rule 958: 1905 Ontario Rule 1170: 1913 Ontario
Rule 679.

RULE 962 -Costs- Taxation Duty of Taxing Officer on 
Receipt of Bill for Revision.
1902 Rule 959: 1905 Ontario Rule 1171 ; 1913 Ontario
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RULE 963. -Costs Taxation—In Any Situ Cask no Si m 
to be Inserted For Costs Until After.

1902 Rule 960; 1905 Ontario Rule 1168; 1913 Ontario
l.'uli- 678 part.

RULE 964—Costs- Taxation Hi.t Execition May Issi i:
1902 Rule 961; 1905 Ontario Rule 1169; 1913 Ontario

Utile 678 part.

RULE 965 -Costs Taxation Mileage.

1902 Rule 962; 1905 Ontario Rule 1172 (part); dropped 
in 1913.

The Ontario Rule < a provision that no fees for
m i vice should be allowed unless the service was made by a 
sheriff, except upon the sheriff's default.

RULE 966.—Costs -Taxation Affidavits of Increase.

1902 Rule 963; 1905 Ontario Rules 1173 and 1174; 191 a
Ontario Rule 672.

Expenses of qualifying proposed witnesses for trial are not 
'•ixable between party and party, I tarry v. Sullivan. 10 W.L 
U 640, neither this rule nor 967 being wide enough to cover 
the case. ibid.

Counsel fees in Mechanics Lien actions should not be taxed 
.'!< actual disbursements unless actually paid. Leibrock v. 
Vilains, 17 M R. 575. 7 W.L.R. 700; Robock v. Peters, 13 M.R
124.

RULE 967. -Costs—Taxation—Certain Costs Taxable Re 
tween Party and Party As Are Taxable Between So­
licitor and Client.

1902 Rule 964: 1905 Ontario Rule 1177; 1913 Ontario
ision drops this rule.

See notes to rule 966.

RULE 968. -Costs Taxation Praecipe Orders on Appli­
cation of Client—For Delivery and Taxation of Solici­
tor’s Rill For Taxation of Rill Delivered.
1902 Rule 964A added by 10 Ed. VII. c. 17. s. 12; 1905 

1 'iilario Rule 1184 dropped in 1913 leaving the client to his 
'' lief under the Solicitors’ Act. which is obtained very much

7416
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ill tin- mu me way. The Ontario Rule permitted the solicitor 
also to obtain an order on praecipe at the expiration of one 
month after delivery, if no order sooner taken out. In Manitoba 
i.o such order may be obtained, rule 071.

See also the Law Society Act.
An order was refused in Saskatchewan upon an appli 

cation for it. on the ground that the employment was not 
terminated. Re Solicitor. 10 W.L.R. 240. Would this be a 
ground to set aside a praecipe order under this rule?

The order should he entitled in the matter of tin sol ici 
tor or it is irregular, Desuulniers v. Johnston, 20 M R. 431,
1. W.L.R 634. It is iinpropi i to require a submission to pay 
before granting the order, arid to insert it in an order applied 
lor within one month after the bill has been delivered. Semble 
there would he authority to impose such a condition if the 
order is sought after one month from delivery and within 12 
months, but in no case may it he imposed where only delivery 
of a bill is sought, ibid, and see Myers v. Munroe, 4 W.L.R. 221. 
Hi M R. 112. The order need not clearly admit the retainer, ibid. 
The registrar may issue an order for delhery of a bill nurely, 
ibid.

See Myers V. Munroe. 4 W.L.R. 221. in notes to rule !Mi!l. 
Semble, 6-7 Vie. Ch. 73 (Imp. t is in force in Manitoba, 
and under it a solicitor may obtain an order referring his bill 
lor taxation, ibid, but the order should exclude any provision 
for payment by the client after taxation. Semble, the referee 
has jurisdiction, ibid.

Leave granted to deliver an amended bill in Myers v. 
M unroe. supra.

The court has jurisdiction to entertain a client’s action 
against his solicitor for an account and taxation of costs, espec­
ially if a special agreement is in question, ibid.

RULE 96C Costs -Taxation Solhttok and Client Taxa­
tion.

11102 Rule 1)60: 11)0."» Ontario Rule 1185; 1913 Ontario
revision drops this rule. See notes to rule 968.

As to what is a Kill, Fee on settlement, lump sum. Tar­
iff-general fee. properly allowed. Re Phillips & Whit la. 23 
W.L.R 161. 20 W.L.R 533.
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Ko!' the history and effect of clause 5 see Re Phillips & 
Whit la. (No. 1). 22 MR. 150.

See rule 681 and notes.
Clause 7. discussed in Myers v. Munroe. 4 W.L.R, 221.

RULE 970.—Costs—Taxation Contents op Order to .Tax 
Solicitor’s Bill.

1902 Rule 960: 1905 Ontario Rule 1186; dropped in
191:1. See notes to rule 968.

Considered in Meyers v. Munroe. 4 W.L.R. 221.

RULE 971—Costs—Taxation Order. When op Coerfe. to 
Isst'E on Praecipe.

1902 Ride 967. See 1905 Ontario Rule 1184 and notes to
rule 968.

PULE 972. -Costs—Taxation- -Objection to Taxation.

1902 Rule 968: 1905 Ontario Rule 1182; 1913 Ontario
Rule 681.

The Ontario Rules contain a proviso that the taxing officer 
dial I upon request hold the taxation open for a reasonable time 
lu allow such objections to he delivered.

See rule 681 as to appeal.
No right to appeal from any items unless objections filed 

under this rule. Caron v. Bannerman, 22 M. R. 25, unless very 
special circumstances, ibid; where a certificate was vacated and 
the objections to be taken. See notes to rule 681 as to
whether the objections must be in writing to allow of appeal.

PULE 973. -Costs Taxation Review op Taxation by Tax 
fnii Officer.

1902 Rule 969; 1905 Ontario Rule 1183; 1913 Ontario
Rule 682.

See notes to rule 681.
4

PULE 974.--Costs---Taxation—Disallowance of Costs of 
Anything Unnecessary or Improper, and of An' Plead­
ing, Etc., of Unnecessary Length.

19112 Rule 969A added by 7-8 Ed. VII. c. 12. s. 11 part;

C2C
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1ÎHJ6 Ontario Rule 1154; 1913 Ontario Rule 670. The new 
Ontario Rule easts the duty upon the taxing officer.

RULE 975—Costs Taxation Taxation of Costs Between 
Party and Party -Between Solicitor and Client.

1902 Rule 969B as framed by 7-8 Ed. VII. c. 12. s. 11 part; 
1905 Ontario Rule 1176; 1919 Ontario Rule 667 part.

I Tnneeessary proceeding.
City of Winnipeg v. Winnipeg Elec. Ry. Co.. 28 M R. 588 
Overcaution.
City of Winnipeg v. Winnipeg Elec. tty. Co., 28 ALE. 533. 
Clause 2. Principle of Taxation, lump sum. Re Phillips 

& Whit la. 24 W.L.R. 10

RULE 976. Costs Sheriff’s Fees.

1902 Rule 970; 1905 Ontario Rule 1190 fit; 1913 On­
tario Rule 686 (1 ).

RULE 977.—Costs—Sheriff’s Fees Application to Court 
Respecting Sheriff’s Fees.

1902 Rule 971: 1905 Ontario Rule 1192; 1913 Ontario 
Rule 688.

RULE 978. —Costs—Sheriff’s Fees Taxing Sheriff’s Costs

1902 Rule 972: 1905 Ontario Rule 1193: 1918 Ontario
Rule 688 ( 1 i.

RULE 979 Costs Sheriff's Fees—Sheriff Not to Coi. 
left Fees After Request for Taxation.

1902 Rule 979; 1905 Ontario Rule 1195: 1913 Ontario
Rule 683 (2).

RULE 980—Costs Sheriff's Fees Taxation and Alloca­
tur.
1902 Rule 974; 1905 Ontario Rule 1194: 1913 Ontario

Rule 684 in part.

RULE 981—Costs Sheriff's Fees Duty of Taxing Officer.

1902 Rule 975; 1905 Ontario Rule 1196: 1913 Ontario 
Rule 684 in part
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RULE 982.—Costs—Sheriff's Fees—Appeal prom Taxation. 

1902 Rule 97(i : 1905 Ontario Rule 1197 ; 1918 Ontario
Rule 085.

RULE 983. -Costs—Sheriff's Fees Proceedings against * 
Sheriffs et al. for Wilful Overcharge.

1902 Rule 977. No Ontario counterpart.

RULE 984 -Security for Costs.

Security may he ordered.
1 On Praecipe under rule 984 when cause appears on 

the statement of claim, Rae v. Parr. 23 W.L.R. 40; if it does 
not appear by the statement of claim but is otherwise disclos­
'd. e.g.. hv examination for discovery, it may be obtained on 
application under rule 985, Rae v. Parr, supra.

- On application to the Referee, etc., under rules 985 to

Time for application, any time up to trial. See notes to 
rule 985. After action set down, Dodd v. Matheson. 23 W.L. 
R. 711.

RULE 984.—-Costs- Security for Costs—Order for Security 
for Costs.

1902 Rule 978; 1905 Ontario Rule 1199; 1913 Ontario 
Rule 375 in part, 373 see sections (g) to (j).

As to counterclaim. See section 2 (c) of the Act and 
Cartwright v. Pratt, 3 O.W.N. 1279, where a defendant was 
mlered to give security for the costs of his counterclaim. The 
"i'der operates as a stay of* proceedings until complied with, 
rule 389. Computation of, ibid.

To show a company resides within the jurisdiction, it must 
shown that it is incorporated and has its head and con­

tinuing office within the jurisdiction, and that there its busi­
es is carried on, Canadian Railway Accident v. Kelly. 1(1 M. 

I>\ 1108. 5 W.L.R. 413, nor does a license under the Foreign 
Corporations Act put a company in the same position as though 
incorporated in Manitoba, ibid. Frost & Wood v. Howes, 21 W. 
' R. 335, 2 W.W.R. 321. and see Dobson v. Leask, 11 M.R. 
' : Caston v. Scott, 1 M.R. 117, not followed in Wood v. Guil- 

10 M.R. 570. Upon proof of non-compliance with a 
"ripe order under this rule the defendant may obtain an ex
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part»* order dismissing the action. Moore v. Y'ietel. f> vV.W.R 
1220. Thomas v. Clarke. 2 W.L.R 12(1 (Y.T.

Taking out an order under this rule is not a bar to a 
motion for additional security if defendant could not have an­
ticipated the need for it. Moore v. Scott, Hi M.R 428. distin 
guishing Chariebois v. O.N.W.C.R.. 9 M.IL (10.

The Court will not set aside an order for security if the 
plaintiff has an interest in encumbered real estate in the Pro 
vince under a contract to purchase from the registered owner. 
Ranney v. Stirrett fSask.), 18 W.L.R. fi.

Hand, the subject of the litigation, is not sufficient security 
upon which to set aside tie* order. Walters v. Duggan. 33 C 
L.J. 362.

Where a plaintiff returns to reside permanently within 
the Province, he must satisfy the Court on an application to 
set aside an order for security, that his residence will be per­
manent. Cordingly v. Johnston, 1! M.R. 4. and semble, the or­
der will not be set aside if security has been given. Brown v. 
Sehantz. 7 M.R. 42.

An application to set aside an order is an interlocutory 
(-ne. and affidavits on information and belief stating the grounds 
el belief are admissible, Dobson v. Leask, 11 M.R. 620

The order stays proceedings. See 1905 Ontario Rule 1204 
and 1913 Ontario Rule 377

RULE 985 Costs Security for Costs When Order for 
Security May he Made.

Added to 1902 rules by 3 (4eo. \\, c. 12. s. 3 part; 1905 
Ontario Rule 1198 11 i fa 1 (hi; 1913 Ontario Rule 373. part

Additional Security. See rule 994. Order for. made on 
application at trial on affidavit showing costs incurred to date 
far exceeded amount paid into Court under praecipe order. 
The Scandinavian, etc.. Bank v. Kneeland. 23 M.R. 480. 24 
W.L.R. 139. and see Adcock v. Manitoba Free Press, infra.

Order made after judgment and pending appeal to the 
Court of Appeal. Moore v. Seott. ."> W.L.R. 147. and see notes 
to rule 984.

This rule was passed to obviate the difficulty pointed out in 
Rae v. Parr, 23 W.L.R. 40. 3 W.W.R. 790. where the examin­
ation of a plaintiff showed he was only a resident of the Pro 
vince for the purpose of the action, but an order for security 
for costs was refused. It would now he granted under this rule.
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ami sn- tlx- new Ontario Rule 373(g). In an action on a lor 
.mi judgment the Court will not on an application for an 

order for security for costs go into the merits of the defence. 
Joshua Handy Machine Works v. Pace, 1 W.L.R. 156 \lta. » 

Semble, no order will be made where the plaintiff is 
brought in by an administrator. Forbes v. Forbes. 2d O.L R. 51s.

Lini.i. Actions. Security may he ordered upon 
lion supported by affidavit that the plaintiff has no property 
and there is a good defence on the merits. K.S..M. 1913. cap. 113. 
s Id. unless the plaintiff sues in forma pauperis, ibid. The Act 
w\\ not benefit any person who liar not complied with the News­
paper Act (R.8.M. 1913, cap. 143). sec. 15. of cap. 113; and 
compliance after action brought is of no avail. Daly v. White, 
MR. 55.

There is no limit to the amount of security that may be 
• i i. red. Rule 951 does not necessarily limit the costs of an 
action to *300. nor is the amount limited to the $200 mentioned 
in the rules.

Additional Security ordered on an application made after 
■ ii abortive trial. The order may provide for the dismissal of 

action upon default in compliance. Adcock v. Manitoba
I . Press. 12 W.L.R. 142. 19 M.R. 160. A Corporation may 
Imvr such an order, same case, 12 W.L.R. 362.

In an action for imputing unchastity to a woman, the 
• tendant may obtain an order for security. R.S.M. 1913, cap.

II !. see. 12.
Time for application. Car rut hers v. Wat emus. 4 M.R. 402. 
Semble, that a defendant has no right to the order unless 

I. mis a defence on the merits, Western Electric v. McKenzie.
’ M.R. 51 : British Linen Co. v Me Ewan, 6 M.R. 29.

PULE 986.—Costs—Security for Costs Additional Casks in 
Which Defendant May Obtain Security for Costs.

1902 Rule 979; 1905 Ontario Rule 119s (c) (d>: 1905 
1 ‘ntario Rule 373 (c) (d).

In Stewart v. .Jackson. 3 M.R. 568, an order staying pro- 
dings was refused, the first action being to set aside a eon- 

i.iei entered into through fraud, which had been affirmed by 
the plaintiff after discovery, the second being tor damages
for deceit.

As to costs of former action, see McMicken v. Ontario
Rank. « M.R. 165.

D5B
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RULE 987—Costs Security son Costs Persons Suing for 
Penalties May he Ordered to (Jive Security.

1902 Rul.- 980; 1905 Ontario Rule 1200; 1918 Ontario 
Rule 878 (el.

RULE 988. Costs -Security for Costs Action by Nominal 
Plaintiff Only.

1902 Rule 981. No 1905 Ontario counterpart, but see 
llolmested. p. 1429. laying down a similar practice ; 1913 On­
tario Rule 378 (f). See Boyle v. McCabe. 24 O.L.R 313, as 
to who is the real actor in an action, and Mart indale v. Conk 
tin. 1 M R. 838.

RULE 989 Costs Security for Costs Amount of Secur­
ity.

1902 Rule 982: 1905 Ontario Rule 1201. See new 1913 
Ontario Rule 374, fixing the amount.

This and the following rules apply to applications in Libel 
actions, Adcock v. Manitoba Free Press. 12 W.L.R. 302.

RULE 990 Costs Security for Costs—Time for Giving Se­
curity.

1902 Rule 983; 1905 Ontario Rule 1202-1203; 1913 Ontario 
Rule 374 & 370.

RULE 991.—Costs—Security for Costs—Security by Bond.

1902 Rule 984 ; 1905 Ontario Rule 1205; 1913 Ontario 
Rule 379.

RULE 992—Costs—Security for Costs Money May be Paid 
into Court in Lieu of Giving Bond.

1902 Rule 985 ; 1905 Ontario Rule 1207 (1); 1913 Ontario 
Rule 381 (1 ).

RULE 993—Costs Security for Costs Notice When
Money So Paid in.

1902 Rule 986; 1905 Ontario Rule 1207 (2) ; 1913 Ontario 
Rule 381 (2).
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RULE 994.—Costs—■Security for Costs—Changing Amount 
of Security.
11102 Rule 1)87; 1905 Ontario Rule 1208; 1912 Ontario 

Unie 282.
As to additional security, see notes to rule 985.
See Stow v. Currie, 20 O.L.R. 252, as to reduction of 

,-lists or increase and stay of proceedings.

RULE 995. -Costs— Security for Costs - Security on Motion 
for Judgment by Foreign Plaintiff.

1902 Rule 988: 1906 Ontario Rule 1209; 1912 Ontario
Rule 383 (2).

The Ontario Rule provides that such payment in, shall not 
prejudice any motion to set aside the order for security. The 
Manitoba practice is the same, and this rule does not apply in 
the case of an application to set aside the order, Copelin v. 
Cairns, 19 M R. 509. 12 VV.L.R. 707.

RULE 996.—Costs—Security for Costs—Judgment for Part 
of Claim in Such Case.

1902 Rule 989; 1905 Ontario Rule 1209 (4); 1912 Ontario 
Rule 283 (5).

RULE 997. -Costs—Tariff of Costs—Tariff of Fees to b> 
Promulgated by Judges—Special Examiner’s Fees.

1902 Rule 990. See 1905 Ontario Rule 1178 and 1913 On­
tario Rule 670 part.

This tariff provides the only measure of remuneration of 
a solicitor for litigious business in the absence of a special 
agreement per Robson, J., Re Phillips & Whit la. 20 W.L.R. at 
1. 525, but see same case 22 W.L.R. 161 as to interpretation of 
tariff.

See the Law Fees Act in notes to section 65 of the Act.

RULE 998.—General Provisions—Fusion of Law and Equity. 

1902 Rule 992. No Ontario counterpart.

RULE 999.—General Provisions—Application of Law and 
Practice.

1902 Rule 992. No Ontario counterpart.
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CHAPTER 46.

An Act respecting the Court of King’s Bench.

LJ IS MAJESTY, by and with the advice and consent of 
A A the Legislative Assembly of Manitoba, enacts as fol­
lows :—

SHORT TITLE.

1. This Act may be cited as “The King’s Bench Act.” 
R.8.M. c. 40. a. 1. *

INTERPRETATI ON.

2. In this Act and the rules enacted therewith or which 
may hereafter lie made hereunder, unless the context other­
wise requires,—

■•ituieiiof (a) the expression “rules of court” includes the rules 
appended to this Act, as well as any further rules to be made 
by the judges under the authority of this Act, and also in­
cludes forms ;

"Cnuec" {b) the expression “cause” includes any action, suit or
other original proceeding between a plaintiff and a defend-

"Action.- (c) the expression “action” includes suit, set-off or
counterclaim, and means a civil proceeding commenced by 
statement of claim or in such other manner as may be pre­
scribed by rules of court ;

••Matter.- (d) the expression “matter” includes every proceeding 
in the court not in a cause ;

"piaintiir (e) the expression “plaintiff” includes every person
asking any relief (otherwise than by way of counterclaim 
as a defendant) against any other person by any form of 
proceeding, whether the same lie taken by action, suit, peti­
tion, motion, summons or otherwise;

"Petitioner.” (/) the expression “petitioner” includes every person 
making any application to the court either by petition, mo­
tion or summons otherwise than as against any defendant:

i
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t <j ) the expression “defendant” includes every person "Defendant.- 
served with any statement of claim or process, or served with 
notice of or entitled to attend any proceedings ;

(h) the expression “party” includes every person serv-"Party. * 
ed with notice of or attending any proceeding, although not • 
named on the record ;

U) the expression “pleading” includes any petition or -Pleading • 
summons, but not writ of summons, and also includes the 
statement in writing of the claim or demand of any plaintiff, 
and of the defence of any defendant thereto, and of the reply 
of the plaintiff to any counterclaim of a defendant;

(j) the expression “judgment” includes decree; -Judgment."

(k) the expression “order” includes rule; -order.-

(/) the expression “oath” includes solemn affirmation "oath- 
and statutory declaration ;

i in ) the expression “proper officer,” unless and until "Proy*r 
any rule to the contrary is made, means an officer to be ascer- ° 
tained as follows:—

I i) where any duty to lie discharged under this Act is 
a duty which has been discharged by any officer, the 
proper officer to discharge such duty shall lie such officer 
as has previously discharged analogous duties or, in the 
event of doubt, as may be directed by the chief justice 
to discharge the same or, in the absence of the chief jus­
tice, by one of the other judges;

(ii) where any new duty has, under this Act, to be 
discharged, the proper officer to discharge the same shall 
I'e such officer having previously discharged analogous 
duties, ns may from time to time be directed by the chief 
justice to discharge the same;

1 n . the expression “court” means His Majesty’s Court "Court.- 
of King’s Bench for Manitoba;

I o f the expression “judge” means a judge of His "Judge. • 
Majesty’s Court of King’s Bench for Manitoba, and includes
the chief justice;

(p) the expression “verdict” includes the finding of a "Verdict.- 
jury and the decision of a judge;

i/t the expression “vacation” comprises the vacations-vacation.- 
I"- ' ided for in rule 397. R.S.M. c. 40, s. 2; 7-8 Ed. 7,
<•• 12, s. 17.
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ORGANIZATION.

«•ourt of 3. His Majesty’s Court of King’s Bench for Manitoba
Snunu?d.nch shall exist and continue under the name and style of “His 

Majesty’s Court of King’s Bench for Manitoba”; and all 
order, etc com in issi ons, rules, orders and regulations granted or made 
to remain in' in, by or respecting the court, or the judges or officers 
present1 “ thereof, now existing or being- in force, shall remain and 

continue in force until altered, changed, rescinded or other­
wise determined according to law, except as provided in this 
Act. It.S.M. c. 40, s. 3.

now styled 4. The said Court of King’s Bench shall, during the 
reign of a king, be called “His Majesty’s Court of King's 
Bench for Manitoba,” and, during the reign of a queen, 
“Her Majesty’s Court of Queen’s Bench for Manitoba”; 
and in all writs, pleadings, jietitions, notices, documents and 
proceedings in the court, the court shall lie sufficiently 
designated and described by the words “In the King's 
Bench,” or “In the Queen’s Bench,” according as the time 
shall be in the reign of a king or a queen. It.S.M. c. 40, 
s. 4.

where court 5. The court shall sit at the City of Winnipeg in the 
shaii sit. province of Manitoba. It.S.M. c. 40, s. 0.

seal 6. The seal at present in use shall be and continue to be
the seal of the court, which seal, however, may, from time 
to time, be renewed, changed or altered, or a new seal sub­
stituted therefor, by order of the Lieutcnant-Governor-in- 
Council. It.S.M. c. 40, s. 7.

JUDGES.

judges. 7. The court shall consist of a chief justice, who shall
be styled “the chief justice of the King’s Bench,” and five 
puisne justices, who shall be called and be the judges of the 
court; and the chief justice and justices of the court shall 

power, of have, use, exercise and enjoy all the powers, rights, inci­
dents, privileges and immunities of a judge of a superior 
court of record, and all other powers, rights, incidents, 
privileges and immunities, as amply and as fully to all 
intents and purposes as the same were, on and prior to the 
fifteenth day of July in the year 1870, used, exercised and 
enjoyed by any of the judges of any of the superior courts of 
law or equity in England. It.S.M. e. 40, s. 8; 5-6 Ed. 7, 
c. 18, s. 2 ; 2 Geo. 5, c. 15, s. 1.

0
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8. Every judge of the court, previous to entering upon
the duties of his office, shall take the following oath, to beJudg.-e 
administered by the Lieutenant-Governor, the chief justice 
• ! the court or any puisne judge of the court:—

I, , solemnly and sincerely promise and sw„«ar
that I will duly and faithfully, and to the best of my skill and know- 
1. exercise the powers anil trusts reposed in me ns chief justice 

une of the puisne judges) of the Court of King's liench for Mani­
toba. So help me God. lt.S.M. c. 40, s. 10.

9. It shall be lawful for the judges of the court, or Judges may 
any one of them, to hold in or for the North-West TerritoriesmVndfor' 
any court or courts which may lie created tinder the author- SrSteS*!!1 
ity of the Governor-General, or of any Act of the Parliament
of Canada, and in and for such Territories, or in respect of 
matters arising or transpiring therein, to discharge all such 
judicial functions as may be assigned to them, or one or more 
of them, bv the Governor-General or the Parliament afore­
said. lt.S.M. c. 40, s. 11.

JURISDICTION.

10. The court is and shall continue to tie a court of Jf cïîrt.,,on 
record of original jurisdiction, and shall possess and exer-
eise all such powers and authorities as by the laws of 
Eugland are incident to a superior court of record of civil 
ami criminal jurisdiction in all matters civil and criminal 
whatsoever, and shall have, use, enjoy and exercise all the 
rights, incidents and privileges of said courts as fully to all 
intents and purposes as the same were, on the fifteenth day 
of July in the year 1870, possessed, used, exercised and 
enjoyed by any of Her late Majesty’s superior courts of 
common law at Westminster, or by the Court of Chancery 
at Lincoln’s Inn, or by the Court of Probate, or by any other 
court in England having cognizance of property and civil 
rights, and of crimes and offences. R.S.M. c. 40, s. 23.

11. The court shall hold plea in all and all manner of or what court 
actions, suits and proceedings, cause and causes of action, 
matters, suits and proceedings, whether at law, in equity or 
probate, or howsoever otherwise, as well criminal as civil,
real, personal and mixed or otherwise howsoever; and may 
and shall proceed in all such actions, suits, proceedings and 
causes by such process and course of proceedings as are pro- 
vided by law, and as shall tend with justice and despatch to 
determine the same, and the said court may and shall hear, 
decide and determine all issues of law or of fact when the 
i-'iie of fact is submitted to it by law, and the court may 
and shall, with or without a jury, as provided by law, de*

7
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cidc and determine all matters of controversy relative to 
property and civil rights, both legal and equitable, according 
to the laws existing or established and being in England, as 
such were, existed and stood on the fifteenth day of July in 
the year 1870, so far as the same can be made applicable to 
matters relating to property and civil rights in this Prov­
ince ; and all matters relative to testimony and legal proof 
in the investigations of fact and the forms thereof, and the 
practice and procedure in the court, may and shall be 
regulated and governed by the rules of evidence, and the 
modes of practice and procedure as they were, existed and 
stood in England on the day and year aforesaid, except as 
the said laws and the said rules of evidence and the said 
practice and procedure and the forms thereof may have been 
already changed or altered or shall hereafter be changed or 
altered by any Act or Acts of the Legislature of Manitoba, 
or of the Parliament of Canada, or by any Act or Acts of the 
Parliament of the United Kingdom affecting this Province, 
already passed or that shall hereafter be passed within their 
respective powers, or by any rule or rules, order or orders, of 
the court lawfully made or that shall hereafter be made, 
or by Ibis Act :

Provided, always, that nothing herein contained shall af­
fect any civil rights lawfully acquired or existing under theunder laws , "... . . • . ‘ . . . 0 -

of Aeeinii.oia. laws of Assiniboia on the day and in the year aforesaid. 
R.S.M. c. 40, s. 24.

under li

12. The judgment of the court in all and singular the 
matters in the two last preceding sections mentioned referred 
to or intended, and the execution, writ, warrant, decree or 
process thereon awarded, shall have all the force and effect 
which, on the fifteenth day of Jilly in the year 1870, a like 
or analogous judgment, execution, writ, warrant, decree or 
process would have had, if at that time pronounced, made 
or issued by, in or from any of the courts in England men­
tioned in section 10 of this Act, and shall also have such 
force and effect as the same is declared to have by this Act. 
1Z.S.M. c. 40, s. 25.

Removal of 
double ne to 
jurisdiction.

13. For the purpose of removing doubts and ambiguity, 
it is declared and enacted that the court shall have the like 
jurisdiction and powers as by the laws of England were, on 
the fifteenth day of July in the year 1870, possessed and 
exercised by the Court of Chancery in England in respect 
of the matters hereinafter enumerated or referred to, that is
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(a) fraud, mistake and accident ; Iïeidln”d
(b) in all matters relating to trusts, executors and ad- Truste, etc. 

ministrators, co-partnerships and accounts, mortgages and 
awards, or to infants, idiots or lunatics and their estates;

(c) the staying of waste ; w««t*.

(d)
incuts and contracts ;

(c) the compelling of the discovery of concealed papers Discovery, 
or evidence, or such as may be wrongfully withheld from 
the party claiming the benefit of the same;

(/) the preventing of multiplicity of actions or suits ;

(g) the decreeing of the is 
Crown to rightful claimants;

( /<) the decreeing of the repeal and of the making void p«tent
of letters patent issued erroneously, or by mistake, or impro­
vidently, or through fraud ;

there exists no adequate remedy at law ; provided for

(j) the granting of injunctions to stay waste in a pro-Juyinn*,on 
per case, notwithstanding that the party in possession claims WBele 
Iiy an adverse legal title. R.S.M. c. 40, s. 26.

14. The court shall have power to relieve against for-agàin«tng 
feiture for breach of a covenant or condition in any lease forfeiture, 
to insure against loss or damage by fire, where no loss or 
damage by fire has happened, and the breach has in the
• •pinion of the court been committed through accident or 
mistake or otherwise without fraud or gross negligence, and 
there is an insurance on foot at the time of the application 
to the court in conformity with the covenant to insure, upon 
-itch terms as to the court may seem fit. R.S.M. c. 40, s. 27.

15. The court, where relief is granted, shall direct a Record or 

record of such relief having been granted to be made by en- tioned in last 
dorsement on the lease or otherwise. R.S.M. e. 40, s. 28. eectlon‘

16. The two last preceding sections shall be applicable a 
in the case of leases for a term of years absolute, or deter-” 
minable on a life or lives or otherwise, and also in the case 
of a lease for the life of the lessee, or the life or lives of 
any other person or persons. R.S.M. c. 40, s. 29.

9
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Alimony. 17. Tlic court shall have jurisdiction to grant alimony 
to any wife who would be entitled to alimony by the law of 
England, or to any wife who would be entitled by the law 
of England to a divorce, and to alimony as incident thereto, 
or to any wife whose husband lives separate from her without 
any sufficient cause and under circumstances which would 
entitle her by the law of England to a decree for the resti­
tution of conjugal rights; and alimony, when granted, shall 
continue until the further order of the court. R.S.M. c. 40. 
s. 30.

conversation. 18. The court shall have jurisdiction to entertain an 
action for criminal conversation. The law applicable to such 
actions shall be as the same was in England prior to the abo­
lition of such action in England; and the practice, shall lx? 
the same as in other actions in the court, so far as it is 
a| _ “ . R.S.M. c. 40, s. 31.

ofjudgmen" 19* or(^er or judgment for alimony may be registcr-
toralimony. e<l in any registry office or land titles office in Manitoba, and 

the registration shall, so long as the order or judgment regis­
tered remains in force, bind the estate and interest of every 
description which the defendant has in any lands in the 
registration division or land titles district where the regis­
tration is made, and operate thereon in the same manner, and 
with the same effect, as the registration of a charge by the 
defendant of a life annuity on his lands. R.S.M. c. 40, s. 32.

vpBting 20. In every case in which the court lias authority to
order the execution of a deed, conveyance, transfer or assign­
ment of any property, real or personal, the court may by 
order vest such real or personal estate in such person or per­
sons, and in such manner, and for such estates, as would be 
done by any such deed, conveyance, assignment or transfer, 
if executed; and thereupon the order shall have the same 
effect as if the legal or other estate or interest in the property 
had been actually conveyed by deed or otherwise for the same 
estate or interest to the person in whom the same is so ordered 
to be vested or, in the case of a chose in action, as if such 
chose in action had been actually assigned to said last men­
tioned person. R.S.M. c. 40, s. 33.

■ai"*'»/1111* 21. The court shall have the same jurisdiction as the
Court of Chancery had in England, on the fifteenth day of 
July in the year 1870, in regard to leases and sales of settled 
estates, and in regard to enabling infants, with the approba­
tion of the court, to make binding settlements of their real 
and personal estate on marriage, and in regard to questions

10
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submitted for the opinion of the court in the form of special 
cases on the part of such persons as in ay by themselves, their 
n-mmittees or guardians, or otherwise, concur therein.

(2) The examination of a married woman apart from ofXmïrfed°n 
her husband as to her knowledge of the nature and factswomin-
<if an application for the sale or leasing of any settled estate, 
nr as to her consent thereto, shall in no case be necessary, 
unless expressly directed by the court or a judge.

(3) Infants and persons of unsound mind (not go service of
, . 1 . -il Infante.

fourni ), for whom there is no committee, required to be serv­
ed with notice of any application to the court, may be serv­
ed by delivery to the official guardian ad litem of a copy of 
tlm petition or other proceeding required to lie served; and 
from the time of such service the said official guardian shall 
Ik* the guardian ad litem of the infant or person of unsound 
mind, unless and until the court or judge otherwise orders; 
ami the said official guardian or any other guardian appoint­
ed by the court for the infant or person of unsound mind 
shall take all such proceedings as he may think necessary 
fur the protection of the interests of the infant or person of 
unsound mind in the proceeding in which he is so appointed 
guardian.

i 1) Jn case there be more than one infant or person of ca£oofnmre 
unsound mind (not so found), for whom service is made on [Jfann°n'eetc 
the official guardian ad litem, one copy only of the petition 
-•r other proceeding need be so served, but the name of each 
person on whose behalf the official guardian is served is to 
lie stated on the copy served.

(5) Money realized from the sale or leasing of any set-A.pp|l<'n,,on•- . . . i I, i . i i." i of moneystied estate, or any interest therein, shall be paid, applied or realized, 
invested as the court or a judge shall direct. R.S.M. c. 40, 
s. .14.

22. The court shall have jurisdiction to try the validityw,,le- 
uf last wills and testaments, whether the same refer to real
cr personal estate, and whether probate of the will has been 
granted or not, and to pronounce such wills and testaments 
to lie void for fraud and undue influence or otherwise, in 
the same manner and to the same extent as the court has 
jurisdiction to try the validity of deeds and other instru­
ments. R.S.M. c. 40, s. 35.

23. The court shall also have jurisdiction—

(a) in matters testamentary, as provided by “The Sur-Testamentary 
rogate Courts Act” ; matters.

1
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(b) in respect of lunatics and infants and their proper­
ty and estates, as provided by “The Infants Act” and “The 
Lunacy Act”;

Partitions end (c) in respect of partitions and sale of real estate us 

Se"eof rval provided in “The Partition Act,” and otherwise as provided 
by any statute of the Province of Manitoba, or by the law 
of England as the same stood upon the fifteenth day of July 
in the year 1870. R.S.M. c. 40, s. 30.

.luria.iiction 24. The jurisdiction of the court shall be exercised, so 
ix. Ms.il far as regards procedure and practice,, in the manner pro- 
th?eVActory vided by this Act, or by rules and orders of the court to be 
romT.made pursuant to this Act; and where no special provision 

is contained in this Act, or in any such rules or orders with 
reference thereto, it shall be exercised as nearly as may be 
in the same manner ns prior to the passing of “The Queen’s 
Bench Act, 1895.” R.S.M. c. 40, s. 37.

RULES OF LAW.

Law and 25. In every civil cause or matter commenced in the

administered court, law and equity shall be administered by the court
concurrentl>. accor(Jjng the rn]pg following;---

Shtïble (a) If any plaintiff or petitioner claims to be entitled 
to any equitable estate or right, or to relief upon any equit­
able ground against any deed, instrument or contract, or 
against any right, title or claim whatsoever, asserted by any 
defendant or respondent in such cause or matter, or to any 
relief founded upon a legal right which heretofore could only 
have been given by a court of equity, the said court and 
every judge thereof shall give the said plaintiff or petitioner 
such and the same relief as ought to have been given by the 
Court of Queen’s Bench, on its equity side, in a suit or pro­
ceeding for the same or the like purpose properly instituted 
before the passing of “The Queen’s Bench Act, 1895”;

De<-iaraiiony (5) The court shall have jurisdiction to entertain an 
ofiTnviwia'i action at the instance of cither the Attorney-General for the 

Dominion or the Attorney-General of this Province, for a 
declaration as to the validity of any statute or any provision 
in any statute of the Legislature of Manitoba, though no 
further relief should l>e prayed or sought; and the action 
shall be deemed sufficiently constituted if the two officers 
aforesaid are parties thereto; a judgment in the action shall 
l>e appealable like other judgments of the said court;

12
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(c) Subject to appeal as in other cases, the court shall R*^lr„***lnel 
have power to relieve against all penalties, forfeitures and *«<-. 
agreements for liquidated damages, and in granting such re­
lief to impose such terms as to costs, expenses, damages, 
compensations and all other matters as the court thinks tit;

(d) No appointment which is hereafter made in exercise under power'" 
of a ]lower to appoint any property, real or personal, among
several objects, shall be adjudged to be invalid on the ground 
that any object of the power has been altogether excluded, 
and an appointment shall be valid and effectual notwith­
standing that one or more of the objects shall not thereby 
or in default of appointment take a share or shares of the 
property which is subject to the power; but nothing in this 
-iih-section shall prejudice or affect any provision in any 
deed, will or other instrument creating a power, which shall 
declare the amount or the share or shares from which no 
object of the power shall lie excluded, or shall declare some­
one or more object or objects of the power who shall not lie 
excluded ;

(c) No action or proceeding shall be open to objection jLdgmênui1 
on the ground that a merely declaratory judgment or order al,a ord,‘re-
i- sought thereby, and the court may make binding declara­
tions of right whether any consequential relief is or can be 
claimed or not;

(/) The court and every judge thereof shall also havem*ylehat 
power to grant to any defendant in respect of any equitable *ranted- 
• state or right or other matter of equity, and also in respect 
ot any legal estate, right or title, claimed or asserted by 
him, all such relief against any plaintiff or petitioner as such 
defendant shall have properly claimed by his pleading, and 
as the court or any judge thereof might have granted in 
any suit instituted for that purpose by the same defendant
ii- ainst the same plaintiff or petitioner ; and also all such 
•'«•lief relating to or connected with the original subject of 
the cause or matter, and in like manner claimed against any 
other person, whether already a party to the same cause or 
matter or not, who shall have been duly served with notice 
in writing of such claim pursuant to any rule of court or 
any order of the court, or any provision of this Act, as 
"light properly have been granted against such person if he 
bad lieen made a defendant to a cause duly instituted by the 
>ame defendant for the like purpose ; and every person

ned with any such notice shall thenceforth be deemed a 
I irty to such cause or matter, with the same rights in rc- 
M'«'f't °f his defence against such claim as if he had been 
«Inly sued in the ordinary way by such defendant;

13
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righteabl<? (<?) The court and every judge thereof shall recognize 
fnoîiîntaïiv aD(^ no^cc equitable estates, titles and rights, and 
in iau»e to ue of all equitable duties and liabilities appearing incidentals
r.vognlzvd, • ,1 £in the course of any cause or matter, in the same manner in 

which the Court of Queen’s Bench, on its equity side, would 
have recognized and taken notice of the same in any suit or 
proceeding duly instituted therein before the passing of “The 
Queen’s Bench Act, 1895”;

preewïïît W cause or proceeding at any time pending in the 
court shall be restrained by prohibition or injunction; but 
every matter of equity on which an injunction against the 
prosecution of any such cause or proceeding might have been 
obtained prior to the passing of this Act, either uncondition­
ally or on any terms or conditions, may tie relied on by way 
of defence thereto:

Provided, always, that nothing in this Act contained shall 
disable the court from directing a stay of proceedings in 
any cause or matter pending before it if it shall think fit; 
and any person, whether a party or not to any such cause 
or matter who would have been entitled, prior to the passing 
of “The Queen’s Bench Act, 1895,” to apply to any court 
to restrain the prosecution thereof, or who may lie entitled 
to enforce by attachment or otherwise any judgment, decree, 
rule or order, contrary to which all or any part of the pro­
ceedings in such cause or matter may have been taken, shall 
lie at liberty to apply to the court by motion in a summary 
way for a stay of proceedings in such cause or matter either 
generally or so far as may be necessary for the purposes of 
justice, and the court shall thereupon make such order as 
shall be just;

proceedings (*) Tf any action is brought in the court for any cause 
ir n. non f.,r 0f action for which any suit or action has been brought and 
vending out of is pending between the same parties or their representatives.
M;i ill1 iihii. . , ‘ ... 1in any place or country out of Manitoba, the court or any 

judge thereof may make an order to stay all proceedings in 
the court until satisfactory proof is offered to the court or 
judge that the suit or action so brought in such other place 
or country out of Manitoba is determined or discontinued;

toVi1"£aifr ct 0) Subject to the aforesaid provisions for giving effect 
.mime to equitable rights and other matters of equity in manner 

aforesaid, and the other express provisions of this Act, the 
court and every judge thereof shall recognize and give 
effect to all legal claims and demands, and all estates, rights, 
duties, obligations and liabilities, existing by the common 
law or created by any statute, in the same manner as the

14
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same would have been recognized and given effect to by the 
Court of Queen’s Bench for Manitoba prior to the passing 
of “The Queen’s Bench Act, 1895”;

(/,•) The court in the exercise of the jurisdiction vested Muiupiicuy 
in it by this Act, in every cause or matter pending before it, pbreocved,ngl 
shall have power to grant and shall grant, either absolutely avold,d- 
or on such reasonable terms and conditions as to it shall 
seem just, all such remedies whatsoever as any of the parties 
thereto may appear to be entitled to in respect of any and 
every legal or equitable claim properly brought forward by 
them respectively in such cause or matter, so that as far as 
possible all matters so in controversy between the said par­
ties respectively may be completely and finally determined, 
and all multiplicity of legal proceedings concerning any of 
such matters avoided ;

(Z) A defendant in any action upon a judgment obtained Ilmon^on* ln 
in any court out of the Province, or upon a foreign judg- ment8muyd8 
ment, may plead to the action on the merits, or set up any EJ*a,dtgon the 
defence which might have been pleaded to the original cause 
of action for which such judgment has been recovered:

Provided, always, that the opposite party shall lie at liber- opposite 
tv to apply to the court or a judge to strike out any such apply to have 

pleading or defence upon the ground of embarrassment or «fruck out.
delay;

(m) In all actions, suits, causes and proceedings in the Limitation 

courts of this Province upon a foreign judgment or uponcau*,™"°n 
any other cause of action which arose outside of Manitoba, ÔCt1 arl"1"* 
the right to enforce such foreign judgment or such other ManUoba- 
cause of action shall be deemed to have accrued in Manitoba 
at the time when the right to enforce the same first accrued 
in the country where such foreign judgment was recovered 
nr where such cause of action arose, and the time within 
which any such actions, suits, causes or proceedings must 
Ik* commenced shall run and be computed from the date here­
in provided for the accrual of the right to commence the 
same, notwithstanding that the person against whom such 
action, suit, cause or proceeding is brought was not, at the 
time of the recovery of such foreign judgment or at the time 
"f the accrual of such cause of action, within or resident or 
domiciled within Manitoba. R.S.M. c. 40, s. 38; 4-5 Ed.
7. c. 6, s. 1.

26. The law to lie administered in Manitoba as to the 
matters next hereinafter mentioned shall lie as follows:—

15
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Rtatuto of 
limitation not 
to apply to

Equitable

inortgaKore 
for imeaea- 
alon of land.

arising 
out o' contrat1 
assignable

Assignments

defence and 
set-offs exist-

between 
debtor and

(a) No claim of a cestui que trust against his trustee for 
any property held on an express trust, or in respect of any 
breach of such trust, shall be held to l>c barred by any statute 
of limitations;

(b) An estate for life without impeachment of waste 
shall not confer or be deemed to have conferred upon the 
tenant for life any legal right to commit waste of the descrip­
tion known as equitable waste, unless an intention to confer 
such right shall expressly appear by the instrument creating 
such an estate ;

(c) There shall not be any merger by operation of law 
only of any estate the beneficial interest in which would not, 
prior to the passing of “The Queen’s Bench Act, 1895.” 
have been deemed merged or extinguished in equity ;

(d) A mortgagor entitled for the time being to the pos­
session or receipt of the rents and profits of any land as to 
which no notice of his intention to take possesion, or to enter 
into the receipt of the rents and profits thereof, shall have 
been given by the mortgagee, may sue for such possession, 
or sue or distrain for the recovery of such rents or profits, 
or to prevent or recover damages in respect of any trespass 
or other wrong relative thereto, in his own name only, unless 
the cause of action arises upon a lease or other contract made 
by him jointly with any other person, and in that case he 
may sue or distrain jointly with such other person ;

(c) Every debt and any chose in action arising out of 
,contract shall be assignable at law by any form of writing 
which shall contain apt words in that behalf, but subject to 
such conditions or restrictions in respect of the right of 
transfer as may appertain to the original debt or as may be 
connected with or be contained in the original contract ; and 
the assignee thereof may bring an action thereon in his own 
name, as the party might to whom the debt was originally 
owing, or to whom the right of action originally arose; or 
he may proceed in respect of the same as though this Act 
had not been passed;

(/) Every assignment of a debt or chose in action aris­
ing out of contract, and not assignable by delivery, shall 
be subject to any defence or set-off, in respect of the whole 
or any part of such debt or chose in action, existing at the 
time of the notice of assignment to the debtor or person 
sought to be made liable, in the same manner and to the 
same extent as such defence or set-off would be effectual in 
case there had been no assignment thereof ; and every such 
defence or set-off shall apply as between the debtor and any 
assignee of such debt or chose in action;

10
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(</i If an assignment is made in conformity with the 
provisions hereof, and notice thereof is given to the debtor fret- from 
nr person liable in respect of the subject of such assignment, *u*J"*uJnt "* 
the assignee shall have, hold and enjoy the same, free from 10 noUce‘ 
any claims, defences or equities, which may have arisen sub- 
MMpient to such notice by any act of the assignor or olher-

i h) Tn the three last preceding paragraphs of this section "Assign*.».” 
tin- expression assignee means any person now being or 
hereafter liecoming entitled, by any first or any subsequent 
assignment or transfer or any derivative or other title, to a 
debt or chose in action, and possessing at the time the action 
<.r suit is brought the right to receive the subject matter or 
proceeds thereof and to give an effectual discharge thereof;

11 If the debtor, trustee or other person liable in respect interpleader 
"f a debt or chose in action shall have had notice that any wignmeit 
alignment thereof is disputed by the assignor or any person of deb1, e,c- 
claiming under him, or of any other opposing or conflicting 
claims to such debt or chose in action, lie shall be entitled if 
lie think fit to call upon the several persons making claim 
thereto to interplead concerning the same;

( j) The bonds or debentures of corporations made pay-certain bonds 
aide to bearer, or to any person named therein or liearer, furls tranâ- 
may Ik? transferred by delivery alone; and such transfer?Jif™fyby 
shall vest the property in such bonds or debentures in the 
transferee or in the holder thereof; and any such holder may 
brim: any action or suit on or in respect of any such bonds 
ur delienturcs in his own name;

i h) The provisions of the six last preceding paragraphs paragraphe 
of this section shall not be construed to apply to bills of ex- Joapply u>"ot 
change or promissory notes, or to instruments which apart fnamimente. 
from the provisions of such paragraphs are negotiable, or 
in respect of which the property therein passes by mere de­
livery;

(l) No order or assignment of any moneys due or accru- Assignment 
in- 'lue or to Ik? payable to any person or corporation by the Su^Ty>e 
(*" < rnment of Manitoba shall be valid or binding upon the ondaniToim 
said Government, or as against any person or corporation ««Ud b, 
garnishing said Government, unless and until accepted jnTreBeur<ir 
writing by the Provincial Treasurer; and such orders or 
alignments shall be in writing and filed with the Provincial 
Treasurer;
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(m) Stipulations in contracts as to time or otherwise 
which would not, before the passing of “The Queen’s Bench 
Act, 1895,” have been deemed to be or to have become of 
the essence of such contracts in a court of equity shall re­
ceive in all courts the same construction and effect as they 
would, prior to the passing of “The Queen’s Bench Act. 
1895,” have received in equity ;

(?i) Part performance of an obligation, either before or 
after a breach thereof, when expressly accepted in writing, 
by the creditor in satisfaction or rendered in pursuance of 
an agreement for that purpose, though without any new con­
sideration, shall be held to have extinguished the obligation;

(o) A mandamus or an injunction may be granted, or a 
receiver appointed, by an interlocutory order of the court in 
all cases in which it shall appear to the court to be just or 
convenient that such order should be made; and any such 
order may be made either unconditionally or upon .such 
terms and conditions as the court shall think just ; and if 
an injunction is asked, at or before or after the hearing of 
any cause or matter, to prevent any threatened or appre­
hended waste or trespass, such injunction may be granted, 
if the court shall think fit, whether the person against whom 
such injunction is sought is or is not in possession under 
any claim of title or otherwise, or (if out of possession) 
does or does not claim a right to do the act sought to be re­
strained under any color of title, and whether the estates 
claimed by both or by either of the parties are legal or equit­
able ;

(p) In all cases in which the court has jurisdiction to 
entertain an application for an injunction against a breach 
of any covenant, contract or agreement, or against the com­
mission or continuance of any wrongful act, or for the speci­
fic performance of any covenant, contract or agreement, the 
court, if it thinks fit, may award damages to the party in­
jured either in addition to or in substitution for such injunc­
tion or specific performance, and such damages may lie as­
certained in such manner as the court may direct, or the 
court may grant such other relief as it may deem just;

(q) In questions relating to the custody and education 
of infants the rules of equity shall prevail ;

(r) Giving time to a principal debtor, or dealing with 
or altering the security held by the principal creditor, shall 
not of itself discharge a surety or guarantor ; in such cases 
a surety or guarantor shall be entitled to set up such giving 
of time or dealing with or alteration of the security ns a
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defence, but the same shall be allowed in so far only as it 
shall be shown that the surety has thereby been prejudiced;

(s) Generally, in all matters not hereinbefore particu-in of 
larly mentioned in which there is any conflict or variance ruîV/of 
lietwecn the rules of equity and the rules of the common lawJ?“i2i.to 
with reference to the same matter, the rules of equity shall 
prevail. R.S.M. c. 40, s. 39.

27. The several rides of law enacted and declared byÎSÏcteïb*" 
this Act shall be in force and receive effect in all courts JJJySSi 
whatsoever in Manitoba, so far as the matters to which such court», 

rules relate shall be respectively cognizable bv such courts.
II.S.M. c. 40, s. 40.

28. When, in any action or other civil proceeding, £1°,el™^obe 
tin- constitutional validity of any Act of the Parliament of «muter or 
Canada, or of the Legislature of Manitoba, comes into Attorney- 
question, the same shall not be adjudged to be invalid until Manitoba*
a notice thereof has liera served on the Minister of Justice,ï/tdêàaïed 
ami the Attorney-General of Manitoba, or at their offices,lnval,d- 
respectively.

(2) The notice in such ease shall lie entitled in the Form of 
cause, shall state what the Act or section of an Act is, which
is in question, and the day on which the case or the said 
question is to be argued, and shall give such other particu­
lars as arc necessary to show the constitutional point pro­
mised to be argued.

(3) The notice shall be served six clear days before thoLen*lhof 
day of the argument, unless a judge authorizes a shorter
notice.

(4 I Upon every such question the said Minister of Jus- jlieucJand 
tier and the said Attorney-General shall be entitled, as of aiÏÏïluo u* 
right, to be heard cither in person or by counsel, notwith-heard- 
standing that the Crown is not a party to the action or pro­
ceeding. R.S.M. c. 40, s. 41.

SITTINGS AND DISTRIBUTION OF BUSINESS.

29. Subject to the rules of the court, the court, and the court*" °f 
judges thereof respectively, shall have ]>ower to sit and act 
at any time and at any place for the transaction of any part 
«■f the business of such court or of such judges, or for the 
discharge of any duty which by any statute or otherwise is 
required to be discharged. R.S.M. c. 40, s. 42, part.
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30. The judges, or a majority of them, shall fix dates as 
often in every year as the due despatch of business and the 
public convenience may require for the sitting of the court 
in the respective judicial districts of the Province for the 
trial of causes, matters and issues which arc to be tried 
with a jury and for the trials of criminal matters and pro­
ceedings before juries. 1 Geo. 5, e. 12, s. 1.

31. The judges shall hold sittings of the court at Portage 
la Prairie, Morden, Minnedosa and Brandon, commencing 
as follows: At Minnedosa, on the fourth Tuesday in 
January, the third Tuesday in May, the last Tues­
day in June, and on the first Tuesday in October; 
at Portage la Prairie, on the second Tuesday in 
January, the second Tuesday in May, the first Tuesday 
after the first day of July, and on the fourth Tues­
day in September; at Brandon, on the first Tuesday after the 
sixth day of January, the first Tuesday in May, the last 
Tuesday in June, and the third Tuesday in September; at 
Morden, on the third Tuesday in January, the fourth Tues­
day in May, the first Tuesday after the first day of July, and 
on the third Tuesday in September, for the trials of causes 
which are to l>e tried by a judge without a jury, and for 
hearing and disposing of all motions and applications which 
may he tried, heard or disposed of before a single judge sit­
ting in court or chambers, and any such trials, motions or 
applications may be postponed or adjourned to any other 
day. either at the same place or at anv other place. 0 Ed. 7, 
e. 13, s. 2.

32. The judges shall also hold sittings of the court at 
places, other than those named in the next preceding section, 
in any judicial district of the Province appointed for that 
purpose by order or orders of the Lieutenant-Govemor-in- 
Council from time to time for the trials of causes which 
arc to lie tried bv a judge without a jury, and for hearing 
and disposing of all motions and applications which may be 
tried, heard of or disposed of before a single judge sitting 
in court or chamliers, and any such trials, motions or appli­
cations may be postponed or adjourned to any other day, 
either at the same place or at any other place.

(2) Trials and hearings under this section may lie had 
upon application to any judge by any party to the action 
showing to his satisfaction that it would be more convenient 
and less expensive to have the trial or hearing take place 
at such other place in the judicial district, and the judge, 
upon granting any such application, shall fix the time for
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such trial or other hearing, and appoint an officer to act as 
clerk of the court at such trial or hearing, and make all 
necessary orders for the transmission of papers and records 
in and from such other place.

l,*{ ) A verdict or judgment of the judge at such trial or 
hearing shall have the same effect as if the trial or hearing 
had taken place at the assize city or town in the judicial dis­
trict. ,

14) Sections 31, 30, 39 and 40 of this Act shall apply to 
the sittings of the court provided for in this section. 3 Geo. 
... c. 12, •. L

33. The said sittings of the court for the trial of civil; 
causes, matters and issues may, in the discretion of the; 
judges appointing the days therefor, or of the judge who 
has been appointed to preside or is presiding thereat, be 
held separate and apart from the sittings for the trial of 
criminal matters and proceedings, either on the same day 
nr on a different day. R.S.M. c. 40, s. 46.

34. Such sittings may, at the discretion of the court or 
i-f the judge who is to hold the same, be held in the court 
house of the place in which the same are appointed to be 
held, or at such other place in the town or city as the judge 
•.elects; and the judge shall in all respects have the same 
authority as a judge formerly had when sitting at nisi prius 
in regard to the use of the court house, gaol and other build­
ings or apartments set apart for the administration of jus­
tice. R.S.M. c. 40, s. 47.

35. No civic cases to be tried by a judge without a jury 
shall lie set down or entered for trial at any sitting of the 
court of assize, and nisi prius, oyer and terminer and gen­
eral gaol delivery. 5-0 Ed. 7, c. 18, s. 15.

36. Where the judge whose duty it is to hold any court 
of assize and nisi prius, of oyer and terminer or general 
gaol delivery, or sittings of the court for the trial of causes, 
matters and issues, does not arrive in time, or is not able to 
open said court on the day appointed for that purpose, the 
sheriff of the judicial district in which such court should be 
holden, or in his absence his deputy or a constable authorized 
bv the sheriff, may, after the hour of six of the clock in the 
afternoon of such day, adjourn by his proclamation the court 
which should have been holden on that day to an hour on 
the following day to be by him named, and so on from day 
tu day until the judge arrives to open such court, or until 
such sheriff or other officer receives other direction from a 
judge in that behalf. R.S.M. c. 40, s. 51.
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37. Commissions of assize, or any other commissions, 
either general or special, may be issued by the proper auth­
ority, assigning to the person or persons to be therein named 
the duty of trying and determining, within any place or dis­
trict specially fixed for that purpose by such commission, 
any causes or matters or any questions or issues of fact, or 
of law, or partly of fact and partly of law, in any cause or 
matter pending in the said court, or the exercise of any civil 
or criminal jurisdiction capable of being exercised by the 
court; and any commission so issued shall be of the saint- 
validity as if it were enacted in the body of this Act; and 
any commissioner or commissioners shall, when engaged in 
the exercise of any jurisdiction so assigned to him or them, 
he deemed to constitute a sitting of the court. R.S.M. c. 40,

38. A judge shall sit in court at Winnipeg on Tuesday 
in each week, or such other day as the court or judge shall 
appoint for that purpose, except in vacation, for the purpose 
<>f hearing, trying and disposing of all causes, matters and 
issues which may be tried or disposed of before a judge 
without a jury; and at such sittings such judge shall have 
all the powers that were formerly possessed by a judge at 
assize and nisi prius and by a judge presiding at the equity 
sittings:

Provided that, if any Tuesday he a holiday, the judge 
shall so sit as aforesaid on the next succeeding juridical dav. 
R.S.M. c. 40, s. 48.

39. A judge sitting under the last preceding section may 
adjourn the trial of any cause or the hearing or determina­
tion of any matter before him to any other day or days, or 
from day to day, and shall then have the same power with 
reference thereto as if the same were tried, heard or deter­
mined on the day on which the same was first properly before 
him. R.S.M. c. 40, s. 49.

40. The sittings mentioned in sections 30, 31, 32, 33, 34, 
38 and 39 shall be presided over by one of the judges of the 
court, and while holding the said sittings such judge shall 
possess, exercise and enjoy all the powers ami authorities of 
a judge of the court, and in civil proceedings may reserve the 
giving of his decision on questions raisqd at the trial, and 
such decision shall have like force and etfect when given as 
the decision of a judge given at the sittings of the court. 
R.S.M. c. 40, s. 50.
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41. Every action and proceeding in the court, and all Pui,,"eee 
business arising out of the same, except as hereinafter pro- °r bv one 
vided, shall, so far as is practicable and convenient, be heard, m proche-ar 
determined and disposed of before a single judge.

(2) A judge sitting alone is to decide all questions com­
ing properly before him, and is not to reserve any case, or 
any point in the case, for the consideration of the court in 
banc, except as provided in this Act.

(3) In all such cases any judge sitting in court shall be 
deemed to constitute the court. R.S.M. c. 40, s. 53.

42. All causes and matters in the court shall be «listri- 
bated among the several judges in such manner as may, 
from time to time, be determined by any rules of the court,
»»r orders or arrangements to be made under the authority 
of this Act. R.S.M. c. 40, s. 55.

42. All causes and matters in the court shall lie distri-Judges- 
may agree among themselves, sit in chambers or elsewhere/ * 
and shall transact all such business as may be transacted by 
a single judge out of court, subject to the right of appeal ns 
provided in this Act and the rules from time to time in 
force. R.S.M. c. 40, s. 5(>.

SITTINGS IN BANC.

44. The court shall sit in banc for the purpose of hearing when court 
any applications and disposing of any matters that may banc1 n 
properly come or be brought before it, at any time when 
called together by the chief justice or, in case of his absence 
from the Province or illness, by the senior puisne justice of 
said court. 5-G Ed. 7, c. 18, s. 9.

45. The court for the purpose of sitting in banc shall lx* constitution 
constituted by three or more of the judges thereof: ^

Provided, always, that any two judges of the court sitting 
in banc may enlarge the hearing of any matter before the 
«•uurt. R.S.M. c. 40, s. 19.

46. Subject to the provisions of section 29, the sittings where to 
ol the court in banc shall be held at the City of Winnipeg/* bHd‘ 
R.S.M. c. 40, s. 42.
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47. No order made by the court, or any judge thereof, 
by the consent of parties, or as to costs only which by law- 
are left to the discretion of the court, shall be subject to 
any appeal, except by leave of the court or judge making 
such order. H.S.M. c. 40, s. 57.

48. Save ns provided in the next preceding section, every 
rule, order, verdict, judgment, decree or decision, made, 
given, rendered or pronounced by a judge of the court, may 
be set aside, varied, amended or discharged on appeal, upon 
notice, by the Court of Appeal. R.S.M. c. 40, s. 58; 5-0 
Ed. 7, c. 18, ss. 7, 14.

TRIAL AND PROCEDURE.

49. Actions for libel, slander, breach of promise of mar­
riage, illegal or excessive distress, illegal or excessive seiz­
ure. criminal conversation, seduction, malicious arrest, mali­
cious prosecution, false imprisonment, breach of warranty, 
and for the recovery of damages under ‘‘The Employers’ 
Liability Act,” shall be tried by jury, unless the parties in 
person or by their solicitors or counsel expressly waive such 
trial.

(2) Except in cases of libel and slander, the right to a 
jury shall be held to be abandoned and the case shall be tried 
without a jury, unless a jury fee of fifteen dollars be paid 
to the prothonotary or deputy clerk of the Crown and pleas. 
The officer shall require payment of such fee before enter­
ing the case.

(3) Subject to the provisions of this section, all actions, 
causes, matters and issues shall be tried by a judge without 
a jury, unless otherwise ordered by a judge. R.S.M. c. 40, 
s. 50.

50. Notwithstanding anything in the next preceding 
section contained, a judge presiding at a trial may, in his 
discretion, direct that the action or issues shall lie tried or 
the damages assessed by a jury.

(2) At the trial of any action for seduction or criminal 
conversation, the court or judge may order that the public, 
or any particular class or classes of the public, be excluded 
from the room or place in which the court is held during 
such trial : and such order may also be made in any other 
ease in which the. court or judge may be of opinion that 
the same will lie in the interest of public morals.
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(3) Nothing in the foregoing sub-section shall be con- common law
i • .. . . power not

.-trued by implication or otherwise as limiting any ]>oweraffected, 
heretofore possessed at common law by the presiding judge 
nr other presiding officer of any court of excluding the gen­
eral public, or any particular class of persons, from the 
court room in any case when such judge or officer deems 
such exclusion necessary or expedient. R.S.M. c. 40, s. 60 ;
:! Kd. 7, c. 11, s. 1.

VERDICT.

51. Upon a trial by jury where the court or presiding court or 
judge otherwise directs, it shall not lie lawful for the jur^ to jiiry to 
Lrive a general verdict, and it shall lie the duty of the jury *lc^lec,Ie^1*.1 
io give a special verdict if the court or presiding judge so?of!ibnciac"vne 
directs ; and, unless the court or presiding judge otherwise
directs, flip jury may give cither a general or a special ver­
dict. This section shall not apply to actions of libel. R.S.
M. e. 40, s. 61.

INTEREST.

52. Unless it is otherwise ordered by the court, a verdict judgmeVte.
"i- judgment shall liear interest at the legal rate per annum
from the time of the rendering of the verdict, or of giving 
the judgment, as the case may be, notwithstanding that the 
entry of judgment upon the verdict, or upon the giving of 
the judgment, shall have been suspended by any proceedings 
in tlie action, whether in the court in which the action is 
!'ending or in appeal to the Court of Appeal or to the Su- 
prenie Court of Canada or to Ilis Majesty :

Provided that, in cases where there is an agreement be­
tween the parties that a specified rate of interest shall lx? 
secured by the judgment, then the judgment shall bear in­
terest at the rate so agreed. R.S.M. c. 40, s. 62; 3 Geo. f>,
<*. 12. s. 3, part.

RULES OF COURT.

53. The court may at any time, with the concurrence Judges may 
"t a majority of the judges thereof present at any meeting,nake rulce 
held for that purpose, alter or annul any rules of court for
the time being in force, and may make any further or addi- 
ti"iial rules of court for the purpose of carrying this Act 
into effect, or for the purpose of providing for any matters 
not fully or sufficiently provided for in this Act, and in par­
ti' ular for any or all of the following matters, that is to 
say,—.

ftt) for regulating the sittings of the court, and of the limn'g..1"*
dges of the said court sitting in court or chambers;
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(h) for regulating the pleading, practice and ]>rocedure 
in the court;

(c) for empowering the referee in chambers, or any 
referee sitting for him, or the local judges, or the local mas­
ters in respect of actions brought in their judicial dis­
tricts, to do any such thing, and to transact any such 
business, and to exercise any such authority and jurisdiction 
in respect of the same, as, by virtue of any statute or custom 
or by the rules or practice of the court, arc now or may lie 
hereafter done, transacted or exercised by a judge of the 
court sitting in chambers, and as shall be specified in any 
such rule, except in respect of matters relating to—

(i) the liberty of the subject;

(ii) appeals and applications in the nature of appeals;

(iii) proceedings under “The Lunacy Act”;

(iv) applications for advice by trustees and executors;

(v) matters affecting the custody of children;

(vi) proceedings under section 21 of this Act;

(d) generally, for regulating any matters relating to the 
practice and procedure of the court, or to the duties of the 
officers thereof, or to the costs of proceedings therein; and 
every other matter deemed expedient for better attaining 
the ends of justice, advancing the remedies of suitors and 
carrying into effect the provisions of this Act and of all 
other Acts now or hereafter in force respecting the said 
court. R.S.M. c. 40, s. G3.

OFFICERS AND OFFICES.

54. The Lieutenant-Governor-in-Council may, from time 
to time, appoint during pleasure a prothonotary, a deputy 
prothonotary, a master, a registrar, an accountant, a referee 
in chambers (two or more of which offices may be held by 
one person), and such other officers and clerks and assistants 
as the business of the court may, from time to time, require. 
R.S.M. c. 40, s. G4.

55. The Licutenant-Governor-in-Council may appoint a 
deputy of any of the officers or clerks provided for by the 
last preceding section, or of any deputy clerk of the Crown 
and pleas or deputy registrar, and such deputy shall have 
all the powers of the officer or clerk whose deputy he is. 
whether such powers are conferred by statute, rule of court, 
order or otherwise. R.S.M. c. 40, s. 05.
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56. The officers, clerks and assistants appointed as afore-jjum* or 
sai'l shall, in addition to the regular duties assigned to them 
respectively, and usually and properly appertaining to theii 
respective positions, perform such other duties as any judge
of the court shall direct, and in the event of conflicting di­
rections those of the senior judge shall prevail. R.S.M. c. 40. 
s. GO.

57. The Licutcnant-Governor-in-Council may, from timeonwre for 
to time, appoint, during pleasure, for any judicial district dum-ict*. 
other than the Eastern Judicial District, a deputy clerk of
the Crown and pleas, and such other officers and clerks as 
the business of the said districts respectively may, from time 
to time, require ; and such officers and clerks shall, in addi­
tion to any of the duties usually performed by the like 
oHieers and clerks, perform such other duties as the court, 
may. from time to time, direct. R.S.M. c. 40, s. 07.

58. Every officer of the court, before he enters upon his oath* of 
duties, shall take and subscribe the following oath, which °m< '
• -atli shall be administered by a judge of the court, or a 
judge of the County Courts:—

I. A. It., of , do hereby solemnly swear that I will. Form of
iurimling to the best of my skill, learning, ability and judgment, well oalhi 
and faithfully execute and fulfil the duties of the ofliee of (an the case 
tmii/ be), without favor or affection, prejudice or partiality, to any 
person or persons whomsoever. So help me God. R.S.M. c. 40, s. 68.

59. The prothonotary of the court shall be styled “pro- Prothonotary. 
tlmnotary,” and “clerk of the Crown and pleas,” and “clerk h°w el>l"1‘ 
of the peace,” or simply “clerk,” according to the nature
of the proceeding in the court in which he shall intervene ; 
in civil proceedings “prothonotary” or “clerk” ; in criminal 
proceedings, “clerk of the Crown and pleas” or “clerk of 
tin* peace” ; and in each capacity he shall possess and enjoy 
all the powers, rights and privileges appertaining to or ex­
ercisable by the prothonotary, the clerk and the clerk of the 
Crown and pleas and clerk of the peace, respectively, in any 
"f His Majesty’s courts of law in England ; and the said 
clerk shall perform all duties appertaining to his office as 
clerk of the court and appertaining to the office of protho­
notary and the clerk of the Crown and pleas and clerk of the 
peace aforesaid, respectively. R.S.M. c. 40, s. G9.

60. Any officer of the court shall, for the purposes of omcer* of 
any proceedings directed by the court to be taken before power ®0have 
him, have full power to administer oaths, to take affidavits, wîhï'efc. 
to receive affirmations, and to examine witnesses and parties
a- the court may direct. R.S.M. c. 40, s. 70.
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61. All decrees or orders on the equity side of the court 
of Queen’s Bench for Manitoba, issued or signed by the pro- 
thonotarv, registrar or master in equity, or by any deputy 
prothonotarv, deputy registrar or deputy master, or by any 
such deputy for or on behalf of or purporting to be for or 
on liehalf of any of the officers herein mentioned, arc hereby 
declared to lx? valid and to have lx*cn and to be in as full 
force and effect and as legally binding as if the same had 
lfcen properly issued and signed by the judge or other of­
ficer of the said court, having the proper authority to issue 
or sign any such decree or order. R.S.M. c. 40, s. 71 ; 3-4 
Ed. 7, e. 8, 8. 3.

COMMISSIONERS FOR ADMINISTERING OATII8.

62. The judges may, from time to time, under the seal 
of the court, appoint and at their discretion remove com­
missioners for administering oaths and taking affidavits and 
depositions in the said court, either within or without the 
Province, with the powers formerly possessed by masters 
extraordinary and examiners. R.S.M. c. 40, s. 72.

63. Whenever, from death, resignation or absence, there 
, , is no chief justice in the Province, such commissions mavmay be issued *' v

j’udifV* k* issuo,1 b.v any three of such judges. R.S.M. e. 40, s. 73.

SPECIAL EXAMINERS.

Appointment 64. The Lieuteiiant-Govcrnor-in-Couneil may ap|>oint at 
examiners, discretion and remove special examiners for the court, who 

shall have power to administer oaths, take affidavits and de­
positions in the said courts, either within or without the 
Province, with the powers formerly possessed by masters 
extraordinary and examiners, and with authority to take 
depositions of parties and persons wherever the examination 
of parties and persons is authorized by the practice of the 
court, or by this Act. R.S.M. c. 40, s. 74.

FEES---SALARIES.

' omen-» to■<'« 65. The officers of the court shall see that all legal fees
f.e. paid. fln(j c]iargeg payable on all writs, summonses, process, pro­

ceedings, documents, papers, matters and things whatsoever, 
issued, moved, taken, filed, entered, had, made, done or trans­
acted in the offices of the court, or otherwise by or through 
them or the said offices, or howsoever otherwise within their 
control or supervision, are paid according to the statute or 
statutes, rules of court, orders and orders-in-couneil from 
time to time in force in that behalf.

fontlrmailon 
nf certain

equity.

Judge»may

mlselonern 
for admlnlw- 
terlng outlie.

chief luetlce 
commlmdnne
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(2) No fees shall be payable by any Department of the JJ® Jhmrged 
Government of the Province upon any proceedings in thea°vcpnment- 
courts which the Government or any Department thereof is 
prosecuting or concerned in. R.S.M. c. 40, s. 75; 2 Geo. 5, 
c. 14, s. 1.

66. Unless specially authorized, no officer or clerk shall Noomcer to 
take for his own use or benefit, directly or indirectly, any hîe own use!" 
fee or emolument whatever, save the salary which he may be ïîîyAuthor- 

entitled to by law; and all the fees which were formerly,zcd' 
payable upon proceedings and otherwise in the said offices
shall continue to be payable until changed or altered accord­
ing to law, and as provided by law. R.S.M. c. 40, s. 76.

67. There shall be paid, as and for the salaries of officers 8alar,ee 
ainl clerks under this Act, such sums as the Lieutenant-Gov- 
ernor-in-Council may from time to time determine. R.S.M.
c. 40, ». 77.

DUTIES OF PRESENT OFFICERS.

68. Subject to any order-in-council in that behalf, the uietribution 
business to be performed in the court, or in the chambers among"*” 
of any judge, other than that performed by the judges,°mcere" 
shall be distributed among the .several officers of the court
in the manner provided by this Act, and in such manner 
a- may be further directed by rules of court; and such 
officers shall perform such duties as may be directed by rules 
uf court under section 53 of this Act. R.S.M. c. 40, s. 78.

NEGLECT TO GIVE SECURITY.

69. The neglect by any officer of the court to give secur- ofon"fflqc“”nc,‘e 
ity for the due performance of the duties of his office accord-neglecting 

in" to law shall not affect or impair the validity of any act security, 
done by him during the time lie actually continues to per­
form the duties of his office. R.S.M. c. 40, s. 79.

LOCAL MASTERS.

70. Each judge of County Courts in any judicial dis-j2Kak!5u 
trict, except the Eastern Judicial District, shall be a local **cepl 
master of the court within his judicial district.

i 2) Where a County Court judge is the local master, Deputy 
the deputy clerk of the Crown and pleas shall be deputyîocaïmaaterü. 
registrar for the court.

i •> l Where a reference is made to a local master, he shall SElur».00*' 
be entitled to take and receive to his own use the fees on such
reference.

20



Cap. 40. Court of King’s Bench.

(4) Every local master shall Ik? entitled, while actually 
engaged as such in or upon unv suit, cause, matter, refer­
ence or proceeding in the court, to a fee of two dollars per 
hour, or portion of an hour, for the time during which he is 
so engaged ; and it shall ho the duty of the deputy registrar 
to collect such fees from suitors, or their solicitors, and pay 
the same to the local master. R.S.M. c. 40, s. 80.

OFFICE OF DEPUTY CLERK OF THE CROWN AND PLEAS.

omce of 71. Each deputy clerk of the Crown ami pleas, if proper 
of crown and accommodation is afforded him, shall keep his office in the 
court hou«.!n court house of his district.

*>P8.of, , (2) Where an examination is taken hv a deputy clerk
of the Crown and pleas, lie may retain the fees for his own 
use.

seaieofomcc (3) In the office of every deputy registrar and deputy 
régieSrara and clerk of the Crown and pleas, there shall be one seal for the 
of (>own a^nu court, which shall lie provided and approved by the Lieu- 
pieae. tcnaiit-Govemor-in-Council ; such seal shall be impressed 

on every writ and other document issued out of or filed in 
such offices; and all such writs or documents and all exem­
plifications and copies thereof purporting to be sealed with 
such seal shall, in all courts of this Province, lie received 
in evidence without further proof thereof. R.S.M. o. 40. 
e. 81.

OFFICIAL GUARDIANS

Appointment 
of official 
guardians.

72. The Lieutenant-Governor-in-Coun< il may appoint 
one official guardian ad litem of infants for the Province, 
or one for each of the judicial districts in the Province. A 
company may be appointed as such official guardian, but if 
an individual is appointed he shall be a barrister-at-law and 
solicitor of this Province of not less than two years’ standing 
in each branch of the profession.

(2) An official guardian, besides acting as guardian ad 
litem of infants under rules of court and other orders, shall 
perform such other duties as the court or a judge may from 
time to time direct.

(3) The same costs as hitherto shall be paid to a guar­
dian by any party; and the same costs as hitherto shall be 
paid to a guardian out of funds in court. R.S.M. c. 40, 
s. 82.
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INSPECTOR OF OFFICES.

73. The Lieutenant-Governor-in-Council may, from AppointmentJ * orInspector
tinm* to time, appoint one of the officers of the court, or some of omcee. 
other officer, to inspect the offices of the sheriffs, and all or 
any of the offices of the court; and the person so appointed 
to inspect the said offices shall lie paid such sum therefor as 
tin Lieutenant-Governor-in-Council may direct. R.S.M. 
r. 40, s. 83.

COURT STENOGRAPHERS.

74. Stenographic writers hitherto appointed, or who court 
shall hereafter lie appointed, to report trials at sittings of the inphen. 
eniirt. shall be officers of the court, and shall hold office 
during the pleasure of the Lieutenant-Governor-in-Council,
and shall perform such other duties as may be assigned to 
them by rule or order of court or order of the Lieutenant- 
( iovernor-in-Council.

ci) Every such reporter shall take the following oath of 
before one of the judges, and the same shall he filed:—

I. A. 1$.. do solemnly and sincerely promise and swear that I will 
faithfully report the evidence and proceedings at the trial in each case 
in which it may be my duty to act as shorthand reporter. So help me 

R.8.M. c. 40, ». 14.

SHERIFFS.

75. Sheriffs, deputy sheriffs, gaolers, constables and Duties or 
other peace officers shall aid, assist and obey the court andehvrlffe et aL 
the judges thereof respectively in the exercise of the juris­
diction conferred by this Act. R.S.M. c. 40, s. 85.

76. All gaols in Manitoba shall be prisons of the court, o»61* to be
R.S.M. C. 40, 8. 86. court"™ of

LOCAL JUDGES.

77. The judges of the several County Courts, other thanKlf 
the judges of County Courts for the Eastern Judicial Dis­
trict, or any portion thereof, shall be judges of the Court of 
King's Bench for the purposes of their jurisdiction in con­
nect imi with the court, and in the exercise of such jurisdic­
tion may be styled local judges of the court, and shall, in all 
causes and actions in the court, have, subject to rules of court,
P°wer and authority to do and perform all such acts, and 
transact all such business in respect to matters and causes in
and L-fore the court as they are by statute or rule of court in 
that Wdialf from time to time empowered to do and perform.
K.S.M. e. 40, 8. 87.
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rower of local 7R \ ]ocal i iiflfire may, in cases of emergency, grant 
« ran i interlocutory injunctions in any action in the court brought
injunction*^ in his judicial district, on proof to his satisfaction that the 

delay required for an application to the court is likely to in­
volve failure of justice; such injunction to remain in force 
for such period, not exceeding eight days, as such local judge 
may direct, unless continued by the court; such injunction 
shall lie by order, signed, sealed and issued by the deputy 
clerk of the Crown and pleas of said district, upon the direc­
tion or fiat of such local judge, and such injunction shall 
have the same force and effect, and may he continued, varied, 
dissolved and otherwise dealt with, as if it had been origin­
ally granted by order of the court. R.S.M. c. 40, s. 88.

FEES OF WITNESSES AND CRIERS.

Fro» or ^ ) 79. The Lieutenant-Governor-in-Council may from time
iViere. to time fix and determine the fees and allowances to be paid 

by the Government of Manitoba to criers in Crown or crim­
inal cases and Crown witnesses. ll.S.M. c. 40, s. 89.

TRANSFER OF COUNTY COURT CASES TO KINo’s BENCH.

county*court 80. In a ease before any County Court, where the de- 
rases to fence or counterclaim of the defendant involves matters be-Klng a Bench.

yond the jurisdiction of the County Court, the County Court, 
or the Court of King’s Bench, or a judge of cither court, 
may, on the application of any party to the proceeding, order 
that the whole proceeding lie transferred from such County 
Court to the Court of King’s Bench; and in such eases the 
papers in such proceedings shall lie transmitted by the clerk 
of the County Court to the proper officer of the Court of 
King’s Bench, and the same shall thenceforth be continued 
and prosecuted in the Court of King’s Bench as if it had 
been originally commenced therein. R.S.M. c. 40, s. 90.

INSPECTION OF COURT BOOKS.

nooks of 81. Every person shall hereafter have access to and he 
op“n to be entitled to inspect the several books of the court containing 
inspection, records or notices of the writs issued and judgments entered;

and no person desiring such access or inspection shall lie 
required, as a condition of his right thereto, to furnish the 
names of the parties or the style of the causes or matters 
in respect of which such access or inspection is sought; and 
the officers of the court respectively shall, upon demand or 
request, produce for inspection any statement of claim or de­
fence or copy thereof and any judgment roll so issued or en­
tered in their respective offices, or of which records or entries 
arc by law required to be kept in such books of the court. 
R.S.M. c. 40, s. 91.
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MISCELLANEOUS.

82. Nothing in this Act shall affect the practice or pro- T"‘» A,rt no‘ 
ccdure in criminal matters, or matters connected with l)o- criminal and 
minion controverted elections, or proceedings on the Crown °
, r revenue side of the court. It.S.M. c. 40, s. 92.

83. Where a statute of Manitoba or any law in force in [’0ro^c^“,n 
Manitoba provides for proceedings being taken, or allows of tf procurable 
proceedings being taken, in the court, such proceedings in this Act. ° 

all cases, when practicable, shall be taken according to the
mi tin*ds and forms provided for by this Act. R.S.M. c. 40,

84. Where any statute of Manitoba or any law in force statute 
in Manitoba provides that any proceeding, matter or thing that a"? 
shall If done by or lief ore a judge, the term “judge” shall beforebadone 

in all such cases mean a judge of the court mentioned orJud,c 
referred to in such statute ; and any such proceeding, matter
or thing, when properly commenced before a judge, may be 
continued or completed lieforc any other judge of the same 
court. R.S.M. c. 40, s. 94.

85. The procedure provided by this Act shall in all cases Procedure 
prevail over and lie adopted in lieu of procedure provided S^StoAetio 
I'V the practice of the court in use before the coming intojj®
force of “The Queen’s Bench Act, 1895,” and by statutes procedure, 
of this Province theretofore in force, where the procedure 
provided by this Act can be reasonably and conveniently ap­
plied. R.8.M. v. b», a. 96.

... . . .. . rules, forms.
and sc hedules appended thereto are a i>ortion of this Act. tariffs an<i

. A * schedules a
K.S.M. c. 40, 8. 96. portion of

87. All amendments or additions to the said rules, forms, Amending 
tariffs and schedules, made bv the court under the powerspubftJhcdT 

:iterred by section 53 hereof, shall Ik* published forthwith 
after the making thereof in The Manitoba Gazette. 10 Ed.
7. v. 17, s. 1 ; 3 Geo. 5, c. 12, s. 2.

:W



Cap. 40. Court of Kino's Bench.

RULES OF COURT.

Division I.

INTERPRETATION.

criminal. 1. Nothing in these rules shall he construed as intended 
revenu".1" to affect the practice or procedure in criminal proceedings,
wfndinK-up or proceedings on the Crown or revenue side of the court, or
not^ffJSed upon election petitions, or under the Winding-up Acts. 

R.S.M. e. 40, r. 1.
•■judge."• 2. A “judge” in these rules means a judge of the court

or a judge having the authority for the time lx*ing of a
judge of the court, unless there is something in the context 
indicating a different meaning. R.S.M. e. 40, r. 2.

3. In these rules, unless the context otherwise requires—

(a) the word “master” includes a local master;
••schedule." (ft) the word “schedule” means the schedule of forms 

appended to this Act. R.S.M. c. 40, r. 3.

practice 4. All practice inconsistent herewith is hereby abolished,
aupereeded. an<i ag to Q]| matters not provided for in these rules and in 

this Act the practice is, as far as may lx?, to be regulated by 
analogy' to this Act and these rules. R.S.M. c. 40, r. 4.

5. The interpretation clauses of “The King’s Bench Act” 
shall apply to these rules, unless there is"' anything in the 
subject or context repugnant thereto. R.S.M. c. 40, r. 5.

6. The division of these rules into titles and headings is 
for convenience only, and is not to affect their construction. 
R.S.M. c. 40, r. 6,

i'ruîiï11 7. Every rule hereafter made by the court under the 
powers conferred bv section 53 of this Act, shall be con­
strued as intended to come into force on the seventh day 
after the day of its publication in The Manitoba Gazette. 
R.S.M. c. 40, r. 7 ; 3 Geo. 5, c. 12, s. 3, part.

Division II.

OFFICERS AND OFFICES.

GENERALLY.

8. Except as hereinafter mentioned, the offices of the 
court shall l>e kept open on Saturdays from ten o’clock in 
the forenoon until one o’clock in the afternoon, and every
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day except Saturday from ten o'clock in the forenoon until 
four o'clock in the afternoon. Except as hereinafter men­
tioned. the offices of the court shall lie kept open every day 
during the vacations from ten o’clock in the forenoon until 
twelve o’clock noon. R.S.M. c. 40, r. 8.

9. The offices of the court shall not be open on any holi-Holldaye- 
day. as the same is defined by “The Manitoba Interpreta­
tion Act” and anv amendments thereof. R.S.M. c. 40, r. 9.

10. No business shall be transacted in any of the offices who may 
of the court for procuring or issuing out a process or in bueînee»in 

entering judgment or taking any proceeding whatever in a °mce*- 
cause, unless upon the personal attendance of the party in
whose behalf such business is required to be transacted or 
of the counsel or solicitor of such party, or the clerk or agent, 
of the solicitor, or the clerk of the agent. R.S.M. c. 40, 
r. 10.

11. All officers shall lx? auxiliary to one another for pro- omcere to i><. 

moling correct, speedy and convenient administration of one another, 
business. R.S.M. e. 40, r. 11.

PROTIIONOTARY—REGISTRAR—DEPUTY CLERKS.

12. The prothonotary shall, on receiving a copy of the p"*0u,^notary 
statement of claim to be filed by him. issue any statement °!■«atement 

"t claim required for the commencement of an action.
R S.M. c. 40, r. 12.

13. The prothonotary and each deputy clerk of the sealing 
Crown and picas shall have a seal for sealing writs, state- procc“ 
meats of claim and process, to be approved by the judges.
mid he shall seal therewith and sign all writs, statements of 
claim and process issued by him. R.S.M. c. 40, r. 13.

14. In all actions, suits and proceedings in the court, p^'^ôno'ary 
the prothonotary shall perform the same duties as liefore the
coming into force of “The Queen’s Bench Act, 1895,” ex­
cept ns provided in this Act, and shall

(«) receive, file and have custody of all pleadings, peti­
tion-. reports, affidavits, bonds and other papers and pro­
ceedings in every action, suit, matter and proceeding in the 
court, and shall make or cause to be made entries thereof 
in the proper books ;
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(b) hnv«- the care and custody of all documents ordered 
to lie deposited for safe keeping or produced under any order 
of the court;

(c) have the care and custody of the books and papers 
filed and kept under the provisions of “The Heal Property 
Act,” and make all necessary entries in reference thereto;

(d) set down all actions for trial and motions for the 
court in banc;

(e) set down all motions, special cases and other busi­
ness coming before the court or a single judge, and all appeals 
in chambers ;

(/) amend pleadings, certify proceedings, examine and 
authenticate office copies of pleadings and other proceed­
ings, prepare and sign certificates for registration and issue 
the same, attend the opening of commissions;

(()) procure from the judges the several precepts for 
the return of the panels of grand and petit jurors which 
may from time to time he required and transmit the same 
to the sheriffs to whom the returns of such precepts sever­
ally lxdong. R.S.M. e. 40, r. 14.

Duties of 1.*». Deputy clerks of the Crown and pleas and deputy 
of theycrown" registrars are to perform the duties of their offices in the 
deliJtya" a"d same manner, and under the same regulations, as the like 
registrars. duties arc performed by the prothonotary and the registrar 

respectively; and all orders, rules and regulations in force 
respecting the prothonotary and the registrar and respecting 
the regulation of their offices respectively arc to be in force 
and applicable to the deputy clerks of the Crown and pleas 
and deputy registrars in relation to such duties as they are 
hereby required to perform; and the like sums and fees 
payable to the prothonotary and the registrar arc to be pay­
able to the deputy clerks of the Crown and pleas and deputy 
registrars in relation to similar matters. R.S.M. c. 40, r. 15.

Power*of 10. Subject to the foregoing rules, where an action is 
of theycrowne commenced in the office of a deputy clerk of the Crown and 
and nieaa. plew> such officer shall have all such powers and authorities 

in relation to the action as the prothonotary and registrar 
have respectively in the case of an action commenced in the 

Entry °f office of the prothonotary, and all such orders in the action 
as require to be entered shall be entered in the office of such 
deputy clerk of the Crown and pleas. R.S.M. c. 40, r. 16.
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17. The registrar shall, in addition to his other duties, ««-«utrar to 
in' judgment clerk of the court for the purpose of settling mem Merit, 
the form ami terms of special judgments and orders. R.S.M.
c. 40, r. 17.

18. There shall be no clerk of records and writs ; but all performr t0 
duties and functions formerly performed by the clerk of ciirk"off 
records and writs, and not by this Act assigned to any other snd 
officer, shall be performed by the registrar. R.S.M. c. 40,
r. I'.

10. The prothonotary shall make out and post up in a 
conspicuous place in his office a list of all actions and matters argument 
set down for trial or argument as soon as the time for setting 8 
down the same has elapsed. R.S.M. c. 40, r. 10.

20. The registrar shall have access to the books of thehavè'àrîeMio 
prothonotary at all times during office hours. When any prothonotary. 
officer other than the prothonotary requires possession of any 
pleading, papers or documents, lie shall requisition the pro- roVpùpei»" 
thonotary for the same. R.S.M. e. 40, r. 20.

21. All orders of course, which by the practice in Mani- orders ot 
tobu prior to the passing of “The Queen’s Bench Act, 1805,” courw* 
might lie had as a matter of course upon signature of coun­
sel at side bar or upon præcipe, are to be issued by the regis­
trar on præcipe. R.S.M. c. 40, r. 21.

22. The deputy clerks of the Crown and pleas in the sev- ln 
oral judicial districts, except the Eastern Judicial District, districts 
shall ex-officio be and act as clerks at the sittings of the court
for the trial of causes, matters and issues and all criminal 
matters or proceedings, appointed to lie hoi den by commis­
sion or otherwise, in their respective judicial districts, and 
shall have all the powers and perform all the functions inci­
dent to the same as such clerks. R.S.M. e. 40, r. 22.

The said deputy clerks of the Crown and pleas re- Return of 
sportively shall, immediately after each sitting of such proTlHSi'nga 
«•"ilrts. forward to the prothonotary at Winnipeg every re-|,°othonoUry 
«•"Luiizance, indictment, paper or proceeding in any criminal 
matter in their custody as such officers respectively, and also 
the ii-ual and proper returns as such clerks. R.S.M. c. 40, 
r. 23. ,

:’l. The registrar or the prothonotary, by himself or some Registrar or 
"tlior official or employee in his office, shall act as clerk of the ?o«A°hirui 
" i <>r to a judge at any sitting for the trial of civil or b.jrn!" 
er imil causes, matters or proceedings in the Eastern Judi-
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cinl District, ami shall have all the powers and authority, 
both of the prothonotary and of the registrar in equity under 
the former practice, as well as those of the clerk and mar­
shal of assize. 3 Geo. 5, c. 12, s. 3, part.

work butwe.-n 26. The duties under the last preceding rule shall lie
Jirolhonotary. divided between the registrar and the prothonotary, as shall 

from time to time be provided by rules of court, and, in the 
absence of such provision, as the court or a judge shall direct 
or allow. R.S.M. c. 40, r. 25.

SrVfflciT 20. In the event of any clerk of the court, registrar or 
provided for. deputy registrar being absent or being prevented by illness 

or other cause from performing his duties ns such officer, 
the presiding judge at such sitting or court may authorize 
some person to act in the place of such officer, and the per­
son so acting shall have all the powers of the officer for whom 
lie acts. R.S.M. c. 40, r. 20.

REPEREE IN CHAMBERS.

Duiice ami 27. The referee in chambers, in regard to all actions and
referee in matters in court, shall lie and hereby is empowered and re- 
chambere. quiro<l to do such tilings, transact all such business and exer­

cise nil such authority and jurisdiction in respect to the same 
ns by virtue of any statute or custom or by the rules or prac­
tice of the court or any of them respectively are or may he 
done, transacted or exorcised by him or by any judge of 
court sitting in chambers, save and except in respect to the 
matters following,—

(a) all matters relating to criminal proceedings or the 
liberty of the subject;

(h) appeals and applications in the nature of appeals 
and applications concerning the hearing of appeals, and ap­
plications to vary or rescind an order made by a judge;

(e) the removal of causes from inferior courts, other 
than the removal of judgments for the purpose of having 
execution ;

(d) all matters in respect of which the jurisdiction of 
a judge in chambers is not derived from legislation of the 
Legislature of Manitoba ;

(r) proceedings as to lunatics under any statute of 
Manitoba ;

(/) applications for advice under “The Manitoba Trus­
tee Act” ;
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(f/l applications as to the custody of infants, or for the 
sale, leasing or other disposition of the lands of an infant;

(h i applications for the lease or sale of settled estates, 
or to enable minors with the approbation of the court to 
make binding settlements of their real or personal estate at 
marriage, and in regard to questions submitted for the opin­
ion of the court in the form of special cases on the part of 
such |arsons as may by themselves, their committees, guar 
dians or otherwise concur therein ;

til opposed applications for administration orders ;

i j) the referring of causes or matters to arbitration ;

(A*) reviewing taxation of costs ;

(/) applications for leave to appeal or re-hcar, or to 
move against a verdict or judgment, or to move <to reverse 
nr vary an order of a judge, after the time limited for so 
appealing, re-hearing or moving has elapsed ;

l m ) applications for payment of money out of court 
nr dispensing with payment of money into court;

i n l proceedings under “The Manitoba Controverted 
Election? Act”;

( o I proceedings under “The Landlords and Tenants
Act”;

i /<) proceedings under “The Manitoba Railway Act” ;

i -/ ) the taking of evidence upon and hearing and dis­
posing of any question summarily, in chandlers, as to the 
liability of a garnishee where such liability is disputed, or 
the disposing of a claim of a third party, without directing 
the trial of an issue ;

l r) the taking of evidence upon and summarily dis­
posing of a claim in chambers under rule 003 ;

lx) proceedings under “The Manitoba Expropriation
Act”;

i / ) applications for the allowance of fees to attorneys, 
solicitors or counsel greater than those taxable by the taxing 
officer without special order, except fees in respect of mat­
ter' U-fore the referee in chandlers ;

' u I applications under the rules contained in division 
originating notices. R.S.M. c. 40, r. 27; 3 Geo. 5, 

c. 12, s. 3, part.
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Rpfereo may 
adjourn cer­
tain matters.

Jurisdiction 
of referee

Referee's 
powers under
Heal Property

Judge may

application 
which may 
he made to

Reference

and entry of 
referee's

28. ]f the judges of the court arc absent from Winnipeg, 
or there is no judge sitting in chambers upon the day on 
which any application in respect of any of the above ex­
cepted matters from (e) to (<), both inclusive, in the last 
preceding rule is returnable, the referee in chambers may 
adjourn such application upon such terms as he may con­
sider proper. R.S.M. e. 40, r. 28.

29. It is hereby declared to be the meaning of rule 27 
that the referee in chambers has, and has had since the com­
ing into force of “The Queen’s Bench Act, 1895,” in re­
gard to all actions and matters in court, full authority and 
jurisdiction to transact all such business and exercise all such 
authority and jurisdiction in respect to the same as, by 
virtue of any statute or custom, or by the rules or practice 
of the court, or by rule 27 or any rule under this Act, arc 
now or heretofore have been or hereafter may lie done, trans­
acted or exercised by him, or by any judge of the court sit­
ting in chambers, save in respect of the matters in rule 27 
excepted. R.S.M. e. 40, r. 29, part.

HO. The referee in chambers shall have all the powers 
given to the court or a judge by the rules in schedule L to 
“The Real Property Act,” except in regard to the trial of 
issues in respect to any petition filed. R.S.M. c. 40, r. 30.

31. All applications which may lie made to the referee 
in chambers shall lie so made; but at any time a judge may 
in his discretion hear and determine any application which 
may be made to or which is returnable before the referee in 
chambers. R.S.M. c. 40, r. 31.

32. The referee may refer any matter pending before him 
to a judge for decision, and the judge may dispose of the 
same in whole or in part, or refer back the whole or part. 
R.S.M. e. 40, r. 32.

33. The referee shall sign all orders made by him and 
shall cause such as require entry to lie entered in a book to 
lie kept for that purpose. R.S.M. c. 40, r. 33.

LOCAL JUDOKS.

34. A local judge shall, in all actions brought in his 
judicial district, have concurrent jurisdiction with and the 
same power and authority as the referee in chambers in all 
proceedings in the court. R.S.M. e. 40, r. 34.
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35. A local judge may refer any matter pending before ^"Jag**** 
him in chambers to a judge in chambers for decision, ai,d‘°uJr“dg0 of 
tin1 judge may dispose of the same in whole or in part or 
refer back the whole or a part. R.S.M. c. 40, r. 35.

30. Every local judge shall have all the powers of the L'ppuca‘on. 
referee in chambers in respect to all interpleader applica- 
lions and all matters incidental thereto and the disposal of 
the same, when such application is made by or on behalf of 
tin- sheriff of his judicial district, whether the action in 
respect of which the application is made was commenced 
in the judicial district of such judge or not. An inter­
pleader application by or at the instance of a sheriff may 
in every case be made to the local judge for the judicial 
district which, or part of which, constitutes such sheriff’s 
bailiwick, and such local judge shall have the aforesaid 
powers in reference thereto. R.S.M. c. 40, r. 30.

37. Each local judge shall have all the powers gi’ en to Jfot app?iIear-t> 
the court or a judge by the rules in Schedule L of “The local 
Heal Property Act,” in respect of matters affecting land
in his judicial district, except in regard to the trial of 
issues under any petition filed. R.S.M. c. 40, r. 37.

master’s office.

General Rules.

38. In all cases where a reference might be directed, the£,ourtma/ 
court may dispose of all matters itself without a reference, matters 
any may direct proceedings to be taken in court or in chain-reference, 
liera, as it finds it expedient. R.S.M. c. 40, r. 38.

39. Every order of reference is to be brought into the carriage of 
proper office for prosecution within fourteen days after the reference, 
same is drawn up, by the party having the carriage of the
same; otherwise any other party to the cause, or any party 
having an interest in the reference, may assume the carriage 
uf the order.

( 2) A copy of the judgment or order of reference certi- copy of 
tied by a proper officer of the court shall be sufficient warrant lunfcTenV 

fur the master to proceed thereon, and it shall not be neces-for maetvr 
arv to bring in the original judgment or order. R.S.M.
. 40, r. 39; 3 Geo. 5, c. 12, s. 3, jnrt.

40. When, in proceedings before the master, it appears Mester may 
to him that some persons not already parties ought to be add par,lea- 
made parties, and ought to attend or be enabled to attend the

41



Cap. 40 Court of King’s Bench.

Endorsement

Parties added 
may move to 
discharge 
Judgment.

Master may

Interest* and 
regulate 
their repre­
sentation.

Master may

conduct of 
reference.

Master may 
close refer-

of undue

proceedings before him, lie shall make an order adding such 
persons as parties to the action, directing that a copy of 
the judgment or order be served upon such parties and 
appointing a time for any further proceedings to be taken, 
and, upon due service of the master’s ordei and of the judg­
ment or order, such parties arc to bo treated and named 
as parties to the action, and arc to be bound by the judgment 
or order in the same manner as if they had been originally 
made parties. 3 Geo. 5, c. 12, s. 3, part.

41. The copy of the master’s order made under rule 40, 
and served upon any such person, is to be endorsed with a 
notice to the effect set forth in form No. 1G in the schedule, 
with such variations as circumstances require. 3 Geo. 5, 
c. 12, s. 3, jtart.

42. A party served with a copy of a judgment or order 
under rule 40 may apply to the court, at any time within 
fourteen days from the date of such service, to discharge 
the judgment or order, or to add to, vary or set aside the 
same. If.S.M. c. 40, r. 42; 3 Geo. 5, c. 12, s. 3, part.

43. Where, at any time during the prosecution of a refer 
ence, it appears to the master, with respect to the whole or 
any portion of the proceedings, that the. interests of the par­
ties can be classified, he may require the parties constituting 
each or any class to be represented by the sumo solicitor; 
and where the parties constituting such class cannot agree 
upon the solicitor to represent them, the master may nomi­
nate such solicitor for the purpose of the proceedings before 
him. It.S.M. c. 40, r. 43.

44. If a party prosecuting a reference does not pro­
ceed with due diligence, the muster is to be at liberty, upon 
the application of any other party interested, either as a 
party to the suit or as one who has come in and established 
liis claim under the judgment or order, to commit to him the 
prosecution of the reference; and thenceforth neither the 
party making default nor his solicitor is to be at liberty to 
attend the master as the prosecutor of the judgment or order. 
R.S.M. c. 40, r. 44.

45. If there is undue delay in prosecuting a reference 
in the office of a master, lie may issue his warrant to 
the solicitors or parties interested, which may be transmitted 
by post, calling upon them to show cause why the reference 
should not bo duly proceeded with. In default of sufficient 
cause being shown to excuse the delay, or upon default being
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made in attending upon the return of the warrant, the master 
is to certify to the court the circumstances of the case; and 
thereupon the reference in his office is to be deemed closed, 
and is not to he resumed until further order. R.S.M. c. 40,
r. 45.

Hi. Unless the master in his discretion thinks fit to post­
pone the same, every reference is to he called on and pro­
ceeded with at the day and time fixed; and so de die in diem, 
without interruption, and without a fresh warrant, unless 
lie is of opinion that an adjournment other than de die in 
diem would he proper and conducive to the ends of justice; 
and when an adjournment is ordered, the master is to note 
in hi> l>ook the time and reason thereof. R.S.M. c. 40, 
r. 40.

47. No matter is to be discontinued or adjourned for 
the mere purpose of proceeding with any other matter, unless 
that course becomes necessary. R.S.M. c. 40, r. 47.

48. Upon the bringing in of a judgment or order, the 
solicitor bringing in the same is to take out a warrant (un­
less the master dispenses therewith) appointing a time, which 
is to I*» settled by the master, for the purpose of taking into 
consideration the matter referred by the judgment or order, 
and is to serve the same upon the parties or their solicitors, 
unless the master dispenses therewith. R.S.M. c. 40, r. 48.

11». Upon the return of the warrant to consider, or upon 
the bringing in of the reference where the warrant is dis­
pensed with, the master is to fix a time at whrch to proceed 
to the hearing and determining of the reference, and is to 
regulate in all other respects the manner of proceeding with 
tin* reference, and is to give any special directions he thinks 
tit as to—

(a) the parties who arc to attend on the several accounts 
and inquiries;

(b) the time at which, or within which, each proceeding 
is to be taken ;

(c) the mode in which any accounts referred to him arc 
to lie taken or vouched ;

I//) the evidence to be adduced in support thereof;

(r) the manner in which each of the accounts and in- 
ipiiries is to be prosecuted;—

tid such directions may be afterwards varied or added to, 
u< may be found necessary. R.S.M. c. 40, r. 49.
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50. To enable the master to exercise all or any of the 
powers conferred upon him by, or to take the accounts ami 
make the inquiries referred to in, the following rules, it shall 
not be necessary that any of the matters therein mentioned 
shall have been stated in the pleadings, or that evidence there­
of shall have been given before the judgment or order of 
reference, or that the judgment or order shall contain any 
specific direction in respect thereof. R.S.M. c. 40, r. 50.

51. Under a judgment or order of reference, the master 
shall have power—

(tf) to take the accounts with rests or otherwise ;

(b) to take accounts of rents and profits received, or 
which, but for wilful neglect or default, might have been 
received;

(c) to set occupation rent;

(d ) to take into account necessary repairs, and lasting 
improvements, and costs and other expenses properly incurr­
ed otherwise, or claimed to be so ;

(e) to make all just allowances ;

(/) to report special circumstances;

(tf) and generally, in taking the accounts, to inquire, 
adjudge and report as to all matters relating thereto, as fully 
as if the same had been specially referred. JÎ.S.M. c. 40, 
r. 51.

52. Under a judgment or order of reference, witnesses 
may be examined before any examiner of the court. RS.M. 
<•. in, r. 52.

53. The master may cause parties to l>e examined, and 
to produce books, papers and writings, as he thinks fit, and 
may determine what books, papers and writings are to be 
produced, and when and how long they are to be left in his 
office; or if he does not deem it necessary that such books 
and papers or writings should lie left or deposited in his 
office, he may give directions for the inspection thereof, 
by the parties requiring the same, at such time and in such 
manner as he deems expedient. R.S.M. c. 40, r. 53.

54. The master may cause advertisements for creditors 
and, if he thinks it necessary but not otherwise, for heirs 
or next of kin, or other unascertained persons, and the re­
presentatives of such as are dead, to lie published as the cir-
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ciimstances of the case require ; and in such advertisements 
lie is to appoint a time within which such persons are to 
come in and prove their claims, and within which time, un­
less they so come in, they are to be excluded from the benefit 
of the judgment or order. R.S.M. c. 40, r. 54.

55. The master is to proceed on the claims brought in be­
fore him pursuant to such advertisement, without further 
notice, and may examine witnesses in relation thereto at the 
time appointed in the advertisement or thereafter, as he sees 
tit : and he is to allow or disallow or adjourn the claims, as 
to him seems just. R.S.M. c. 40, r. 55.

50. Under every order whereby the delivery of deeds or 
e xecution of conveyances is directed, the master is to give 
ilirections as to delivery of such deeds, and to settle convey­
ances where the parties differ, and to give directions as to 
tin- parties to the conveyances and as to the execution there­
of. R.S.M. c. 40, r. 50.

57. Where any account is to be taken, the accounting 
party is, unless the master otherwise directs, to bring in the 
same in the form of a debtor and creditor account, verified 
by affidavit. The items on each side of the account are to 
l*e numbered consecutively and the account is to be referred 
to by tlie affidavit as an exhibit, and not to be annexed there­
to. R.S.M. e. 40, r. 57.

58. The master, if he thinks fit, may direct that, in tak- 
lag accounts, the books of account in which the accounts re­
quired to lie taken have been kept, or any of them, be taken 
«- prima facie evidence of the truth of the matters therein 
contained, with liberty to the parties interested to take such 
objection thereto as they may l>e advised. R.S.M. c. 40, 
r. 58.

59. No state of facts, charges or discharges arc to lie 
brought into the master’s office; and where original deeds 
or documents can lie brought in, no copies are to be made 
without special direction. R.S.M. c. 40, r. 59.

<10. Where directed, copies or abstracts of, or extracts 
from, accounts, deeds or other documents and jiedigrees, and 
concise statements, arc to be supplied ; and, where so direct- 
"I. copies are to 1m* delivered as the master may direct. 
R.S.M. c. 40, r. 00.
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01. A party directed by the master to bring in an ac­
count, or do any other act, is to be held bound to do the same 
in pursuance of the direction of the master, without any 
warrant or written direction being served for that purpose. 
R.S.M. c. 40, r. 01.

02. Before proceeding to the hearing and determining 
of a reference, the master may appoint a day in the mean­
time, if he thinks fit, for the purpose of entering into the 
accounts and inquiries, with a view to ascertaining what is 
admitted and what is contested between the parties. It.S.M. 
c. 40, r. 02.

03. Where the master has omitted to appoint a day for 
the purposes mentioned in the last preceding rule, he may 
grant to the party bringing in accounts a warrant to proceed 
on the same, for the purposes aforesaid ; such warrant to 
be underwritten as follows: “On leaving the accounts of, 
etc., etc., and take notice that you arc required to admit the 
same, or such parts thereof as vou can properly admit.” 
R.S.M. c. 40, r. 03.

04. A party seeking to charge an accounting party be­
yond what he has in his account admitted to have received is 
to give notice thereof to the accounting party, stating, so far 
as ho is able, the amount so sought to bo charged, and the 
particulars thereof in a short and succinct manner. R.S.M. 
c. 40, r. 04.

05. The master is to keep in his office a book, to be called 
the “Master’s Book,” in which, upon the bringing in of a 
judgment or order of reference, arc to lie entered the style 
of the cause, the name of the solicitor prosecuting the refer­
ence, the date of the judgment or order being brought in, and 
the proceedings then taken ; and the master is also to enter 
therein, from time to time, the proceedings taken before him, 
and the directions which he gives in relation to the prosecu­
tion of the reference or otherwise. R.S.M. c. 40, r. 65.

66. Upon the application of any person, the master is to 
certify, as shortly as he conveniently can, the several pro­
ceedings had in his office in any cause or matter, and the 
dates thereof. R.S.M. c. 40, r. 66.

67. In giving directions, and in regulating the manner of 
proceedings before him, the master is to devise and adopt the 
simplest, most speedy and least expensive method of prose­
cuting the reference, and every part thereof, and, with that
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view, to dispense with any proceedings ordinarily taken, but 
which he conceives to be unnecessary, and to shorten the 
jxriods for taking any proceedings, or to substitute a differ­
ent course of proceedings for that ordinarily taken. R.S.M. 
e. 40, r. 07.

08. Where the master directs parties not in attendance men"«nlfor 
before him to be notified to attend at some future day, or 
for different purposes at different future days, it shall not ciudmnaMe 
lie necessary to issue separate warrants, but the parties shall werrant' 
lie notified by one appointment, signed by the master, of the 
proceedings to be taken, and of the times by him appointed 
for the taking of the same. R.S.M. c. 40, r. 08.

00. Where parties are notified by appointment from the Parties nett- 
master, of procedings to lie taken before him, no warrants not u» *bêete' 
are to lie issued as to such parties, in relation to the same warr»nt!hh 
proceedings. R.S.M. e. 40, r. 69.

TO. Parties making default upon such appointments are r\rl.l.ee_!,°V"
1 i i , , fled liable forto be subject to the same consequences as if warrants had default, 

been served upon them. R.S.M. c. 40, r. 70.

71. As soon as the hearing of any matter jiending before of
the master is completed, he shall so inform the parties to reference, 
the reference then in attendance, and make a note to that
effect in his book; and after such an entry no further evid­
ence is to be received or proceedings had, without the special ÎJ.JJ"’* 
permission of the master ; and the master may proceed to 
prepare his report or certificate without further warrant, 
except the warrant to settle, which is to be served on the "arrant 
parties as the master directs. R.S.M. c. 40, r. 71.

72. Parties are to raise before the master, in respect of Points in- 
any matters presented in his office for his decision, all points noeed* upon 
which may afterwards be raised upon appeal. R.S.M. c. 40,

73. In the master’s report no part of any account, charge, Accounts, 
affidavit, deposition, examination or answer, brought in or*>«i»"out# 
used in the master’s office, is to be stated or recited, but in-ln rei>ort 
stead thereof the same may be referred to by date or other­
wise, so as to inform the court as to the paper or document

brought in or used. R.S.M. c. 40, r. 73.

74. Reports affecting money in court, or to be paid into pr*,pha<7fn®f 
'•••mt. are to be set forth in figures in a schedule, with a I’"1’0"****®1 
brief summary of the sums found by the report, and which in,c”u°r'tey
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may be paid or payable into or out of court, and the funds 
or shares to which the sums of money arc respectively charge­
able. K.S.M. c. 40, r. 74.

75. As soon as the master’s rcjwrt or certificate is pre­
pared, it is to be delivered out to the party prosecuting the 
reference, or, if he declines to take the same, then, in 
the discretion of the master, to any other party applying 
therefor; and a common attendance is to l>c allowed to the 
party taking the same. K.S.M. c. 40, r. 75.

70. No written objections or exceptions need be taken lie- 
fore the master previously to an appeal. K.S.M. c. 40, r. 76.

77. Any party affected by a report may file the same or 
a duplicate thereof, and the filing of a duplicate shall have 
the same effect as the tiling of the report.

(2) Notice of the filing shall be given forthwith there­
after, by the party filing the report, to all other parties who 
have appeared upon the reference. K.S.M. c. 40, r. 77.

78. In case of a reference to a local master, the report 
shall lie filed in the office of such local master, but may, at the 
request of any party to the proceedings, after having been 
so filed, be forwarded to the office of the prothonotary. In 
all other cases the report shall be filed in the proper office in 
Winnipeg. K.S.M. e. 40, r. 78.

70. Every report shall become absolute at the expiration 
of fourteen days from the day of the serving of notice of 
tiling the same, including such day, unless notice of appeal 
is served within that time. K.S.M. c. 40, r. 683.

80. Where the master is directed to appoint money to bo 
paid at some time and place, he is to appoint the same to be 
paid into some bank at its head office, or at some branch or 
agency office of such bank, to the joint credit of the party to 
whom the same is made payable and of the accountant ; the 
party to whom the same is made payable to name the bank 
into which he desires the same to be paid, and the master 
to name the place for such payment. K.S.M. c. 40, r. 79.

81. Where money is paid into a bank, in pursuance of 
such appointment, the party paving may pay the same either 
to the credit of the party to whom the same is made payable, 
or to the joint credit of the party and the accountant; and 
if the same lie paid to the sole credit of the party, such party 
shall be entitled to receive the same without the order of the 
court. K.S.M. c. 40, r. 80.
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<2. In administration suits reports arc, as far as poss- J2,pr™te0,,B 
ilile, to be in the form No. 25 in the schedule to these rules, sdminietra-tliin mill

<3. The master shall have the same power, authority ami jurisdiction 
jurisdiction as the referee in chambers, in respeit of all upon"” 
causes and matters referred to him, or which may arise in referencee-
his office.

(2) Where he acts as a referee in chambers in matters Free- 
within his jurisdiction as master, the fees payable shall lie 
the same as if he were acting as master. R.S.M. c. 40, r. 82.

• Sales.

84. Where a sale is ordered, the master may cause the Mode of 
property, or a competent part thereof, to be sold either byeele" 
public auction, private contract or tender, or part by one 
inode and part by another, as he may think best for the in­
terest of all parties. R.S.M. c. 40, r. 83.

85. Where the trusts of any will or settlement are being conduct of 
administered, and a sale is ordered of any property vested îni'.i.'oîr 
in the trustees of such will or settlement upon trust for sale wuiement. 
or with power of sale by the trustees, the conduct of the sale
shall lie given to the trustees, unless the court or a judge 
otherwise directs. R.S.M. c. 40, r. 84. •

*0. An appointment or warrant in resjiect of the sale is 
to lie obtained from the judge or master, and served uponver,le'm,n‘- 
all necessary parties. R.S.M. c. 40, r. 80.

87. At the time appointed thereby, the party having the Dreii advef- 

conduct of the sale is to bring into chambers or the masters
otlicc a draft advertisement, but no particulars or conditions 
of sale, or any draft or copy thereof. R.S.M. c. 40, r. 87.

88. The advertisement is to contain the following l)ar' 
tieulars,—

(a) the short style of cause;

(b) that the sale is in pursuance of a judgment or order 
"f the court;

the time and place of sale;

a short and true description of the property to lie

(e)

id)
sold;
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(c) the manner in which the property is to be sold, 
whether in one lot or several, and, if in several, in how many 
and what lots ;

(/) what proportion of the purchase money is to he paid 
down by way of deposit, and at what time or times, and 
whether the residue of such purchase money is to be paid 
with or without interest;

(#/) any particulars in which the proposed conditions of 
sale differ from the standing conditions. R.S.M. c. 40, 
r. 88.

settling ad- 89. At the time named in the appointment or warrant, 
end arranging the judge or master is to settle the advertisement ; to fix the 
for sa I.-. time and place of sale; to name an auctioneer, where one is 

to be employed ; and to make every other necessary arrange­
ment preparatory to the sale, so that nothing may remain to 
be done hut to insert the advertisement; and all the before- 
mentioned matters must be done at one meeting, namely, 
upon the return of the appointment or warrant, where it is 
practicable ; and no adjournment of such meeting is to take 
place, and no new meeting is to be appointed for the afore­
said purposes, unless it is unavoidable. R.S.M. c. 40, r. 89.

vûnduione fi®- The stan(ling conditions of sale are to be those set 
<•' e,.i. e forth in form No. 20 in the schedule to these rules. R.S.M. 

c. 40, r. 90.

i i,B. t pri™ 91. The judge or master may, without further order, fix 
bidding. an upset price or reserve bidding, where it is thought ex­

pedient; but this must be done at the meeting held for the 
purpose of settling the advertisement, and it must be noti­
fied in the conditions of sale. R.S.M. e. 40, r. 91.

muy'bui.1101 92. All parties may bid, without taking out an order for 
the purpose, except the party having the conduct of the sale, 
and except any trustees, agents and other persons in a 
fiduciary situation ; and where any parties arc to be at 
liberty to bid it must be notified in the conditions of sale 
R.S.M. e. 40, r. 92.

93. The advertisement is to be inserted by the party con­
ducting the sale, at such times and in such manner as the 
judge or master appointed at the meeting before mentioned. 
R.S.M. c. 40, r. 93.

of,neiuet fid. The master or some person appointed by him is to
conduct the sale, where no auctioneer is employed. R.S.M. 
c. 40, r. 94.
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9.r>. Biddings need not be in writing, but a written agree- niddinn. 
ment is to be signed by the purchaser at the time of sale.
11.S.M. c. 40, r. 05.

96. The deposit is to be paid to the vendor if present, or, ^p°el1 “* 
if not, to his solicitor, at the time of sale, and is forthwith 
to lie paid by him into court. It.S.M. c. 40, r. 96.

07. After the sale is concluded, the auctioneer, where one ^lf>ln< 
is employed, is to make the usual affidavit ; and where no 
auctioneer is employed, the master or jierson who conducts 
the sale is to certify to the same effect. It.S.M. c. 40, r. 07.

08. The report on sale is to lie in the form No. 27 in the of
schedule to these rules, or as near thereto as circumstances — »*iv- 
permit. It.S.M. c. 40, r. 08.

00. A sale must lie objected to by motion to the court or 
a judge to set aside the same ; and notice of the motion must 
lie served upon the purchaser, and on the other parties to 
the cause; but the biddings arc only to be opened on special 
grounds, whether the application is made before or after the 
report stands confirmed. It.S.M. c. 40, r. 99.

100. At any time after the confirmation of the sale the of
purchaser may pay his purchase money and interest, if any, ln,# 
..r the balance thereof, into court without further order,
upon notice to the party having the conduct of the sale ; and 
when he is entitled to be let into possession of the estate, he c..»«. 
may, if possession is wrongfully withheld from him, proceed "f e"la,e 
at his own expense to obtain an order against the party in 
possession for the delivery thereof to him, or may call upon 
the vendor to cause possession to be delivered to him.
It.S.M. c. 40, r. 100.

101. The master is to settle all necessary conveyances for settling 
the purpose of carrying out the sale in case the parties differ,
<»r in case there arc any persons under any disability inter­
ested in such sale. It.S.M. e. 40, r. 101.

102. After a sale under an order is confirmed, the vendor of 
is. forthwith upon demand, to deliver an abstract of title to aV^riVV*lw 
the purchaser ; and if the purchaser does not serve objec­
tions within seven days he is to be deemed to have accepted
the abstract as sufficient. If objections are served, the vendor 
is to answer them within fourteen days, and, if the purchaser 
i ' still dissatisfied and if the parties cannot otherwise agree, 
fiiher party may obtain from the master a warrant to con- 
ider the attract. RS.M. c. 40, r. 102.
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103. The master is to determine all questions upon the 
abstract and the sufficiency thereof, and, if desired by the 
purchaser, may require the vendor to make the same as per­
fect as he can ; and if the vendor neglects or refuses to do so, 
he may permit the purchaser to supply defects therein, at 
the vendor’s expense. R.S.M. c. 40, r. 103.

104. The master is not to make a report on the abstract, 
but is to mark the objections as allowed or disallowed, as the 
case may be; and when lie finds the abstract perfect, or as 
perfect as the vendor can make it, he is to certify to that 
effect at the foot or on the back; and such finding is to be 
final without filing, unless appealed from in the same man­
ner as from a master’s report. R.S.M. c. 40, r. 104.

105. After an abstract is confirmed, or is accepted by the 
purchaser as sufficient, no objection to the abstract is to be 
allowed. R.S.M. c. 40, r. 105.

100. After acceptance or confirmation of the abstract, the 
verification is to be proceeded with, and the vendor is with 
all diligence to afford the purchaser all the means of verifi­
cation in his power, in the manner and according to the prac­
tice usual with conveyancers; and after having done so. he 
may serve a notice on the purchaser to make his objections 
or requisitions, if any, within seven days, or that otherwise 
lie will be deemed to have accepted the title. R.S.M. c. 40, 
r. 106.

107. Upon being served with such notice, the purchaser, 
if dissatisfied, is to serve his objections or requisitions within 
the time thereby limited; and the like course is to be follow­
ed upon such objections or requisitions as is prescribed by 
the foregoing rules iii relation to the abstract. R.S.M. c. 40, 
r. 107.

108. If the vendor refuses or neglects to verify any 
portion of the abstract to the best of his ability, or to fur­
nish any necessary proof or documents in his power, the 
master may authorize the purchaser to do so at the vendor’s 
expense. R.S.M. c. 40, r. 108.

100. The foregoing rules, 102 to 108, are to apply to 
all cases of references to the master as to title, as well as 
to sales by the court. R.S.M. c. 40, r. 109.
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Receivers, Co nmittees, etc.

110. The party prosecuting the order for a receiver is to warrant for 
obtain an appointment or a warrant from the master, and SrSw"' 
to serve the same on all the necessary parties, naming in the
copy thereof served the proposed receiver and his sureties.
R.S.M. c. 40, r. 110.

111. At the time appointed, the party prosecuting the!,umiglng ln 
order is to bring into the master’s office the bond or recog­
nizance proposed as security. R.S.M. c. 40, r. 111.

112. Any other party desirous of proposing another per-
son as receiver is to serve notice of his intention so to do "relve[l "* 
upon the other parties, naming in the notice the person pro­
posed by him as receiver and his sureties, and is then, in 
like manner, to bring into the master’s office the bond or 
recognizance proposed by him as security. R.S.M. c. 40, 
r. 112.

113. At the time named in the appointment or warrant Appointment 
the master is, in the presence of those who attend, to con­
sider the appointment of the receiver, and to determine settling 
respecting the same, and to settle and approve of the pro- "1 urt,y' 
posed security. R.S.M. c. 40, r. 113.

114. The master is to make no report approving of or ”a^®rk"ot 
appointing the receiver, but is to appoint such receiver by report, 
signing a written appointment to the following effect, viz. :
' In the King’s Bench (style of cause). I hereby appoint 
• receivers name) receiver in this action. (Signature of appointment. 
hiaster)” which appointment is to be signed without any 
warrant or attendance for that purpose. R.S.M. c. 40, r. 114.

11."». After the execution and filing of the securities set- Filing 
tied and approved by the master, the appointment is to lx? 
tiled by the party who has procured the person named by him 
as receiver to be appointed, and may be moved against with­
in ten days by any party interested. R.S.M. c. 40, r. 115.

lift. Committees of the persons and estates of lunatics, o^c^jnut!»» 
idiots and persons of unsound mind, and guardians, except- junati-e, 
ing guardians ad litem, are to be appointed in the same man- 
ner ns receivers, as nearly as circumstances will permit.
R.S.M. c. 40, r. lift.
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117. Where an order directs the appointment of a re­
ceiver, committee of the person and estate of a lunatic, idiot 
or person of unsound mind, or a guardian other than a 
guardian ad litem, and does not regulate the matter herein 
provided for, the master is to fix the time or times in each 
year when the person appointed is to pass his accounts and 
pay his balances into court ; and in default of compliance 
with such direction, the person appointed may, on the pass­
ing of his accounts, bo disallowed any salary or compensa­
tion for his services, and may be charged with interest upon 
his balances. R.S.M. c. 40, r. 117.

Foreclosure, Sale and Redemption.

IIP. Upon a reference under a judgment for foreclosure 
or sale, the master is to inquire and state whether any per­
son or persons, and who other than the plaintiff, has or have 
any lien, charge or encumbrance upon the land and premises 
embraced in the mortgage security of the plaintiff, in the 
pleadings mentioned, subsequent thereto. R.S.M. c. 40, 
r. 118.

119. The plaintiff is to bring into the master’s office cer­
tificates from the registrar or district registrar of the regis­
tration district or land titles district wherein the lands lie, 
setting forth all the encumbrances which affect the property 
in the proceedings or pleadings mentioned, and such other 
evidence as he may be advised. R.S.M. c. 40, r. 119.

120. The master is to direct all such persons as appear to 
him to have any lien, charge or encumbrance upon the estate 
in question, to be made parties to the action, and to be served 
with a notice in the form Ko. 18 in the schedule to these 
rules. R.S.M. c. 40, r. 120.

121. Any party served with a notice under the last pre­
ceding rule may apply to the court, at any time within 
fourteen days from the date of the service, to discharge the 
order making him a party, or to add to, vary or set aside 
the judgment. R.S.M. c. 40, r. 121.

122. The master, before he proceeds to hear and deter­
mine, is to require an appointment to the effect set forth in 
form Ko. 19 in the schedule to these rules, to be served 
upon encumbrancers made parties before the judgment. 
R.S.M. c. 40, r. 122.
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123. Where any person who has been duly served with ‘’nrrv'^e ,,uly 
notice under rule 120, or with an appointment under rule and not 
122, neglects to attend at the time appointed, the master is be r"recioMd. 
to treat such non-attendance as a disclaimer by the party so
making default; and the claim of such party is to be thereby 
foreclosed, unless the court orders otherwise upon applica­
tion duly made for that purpose. R.S.M. c. 40, r. 123.

124. When all parties have been duly served, the master raking 
is to take an account of what is due to the plaintiff and toa,",une" 
such other encumbrancer or encumbrancers (if any) for 
principal money and interest; and to tax to them their costs,
and to settle their priorities; and also to appoint a time and 
place, or times and places, for payment, according to the 
present practice of the court.

(2) The time first appointed for payment shall In* twelve Twelve 
months from the date of the master’s report, but this sub-given for" 

-evtion shall only apply to contracts made on or after thcpaymont' 
twenty-ninth day of February, 1908. R.S.M. c. 40, r. 124;
7-8 Ed. 7, c. 13,’ss. 1, 3.

125. The master’s report must state the names of all ]>er- ^■■lr',r e 
sons who have been made parties in his office, and who have
lieen served with the notice or appointment hereinbefore pro­
vided, and the names of such as have made default, and must 
settle the priorities, etc., of such as have attended, and these 
"latter are to lie certified as the only encumbrancers upon the 
estate. R.S.M. c. 40, r. 125.

120. All subsequent accounts are, from time to time, to sube<-qui-nt 
Ik* taken, subsequent costs taxed, and necessary proceedings n,rounle 
had. for redemption by, or foreclosure of, the other party or 
parties entitled to redeem the mortgaged premises, or for 
sale of premises, whether mortgaged or not, as if specific 
directions for all these purposes had been contained in the 
judgment. R.S.M. c. 40, r. 126.

127. If the judgment directs a sale, instead of foreclos-saio. pro- 
uro, on default in payment, then, on default being made and jûdgmvnt°for. 
an order for sale being obtained, the premises arc to l>e sold, 
with the approbation of the master, and he is to settle the 
conveyance to the purchaser in case the parties differ about 
tin* same; and the purchaser is to pay his purchase money 
into court, to the credit of the action, subject to the further 
order of the court. R.S.M. c. 40, r. 127.
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128. The purchase money, when so paid, is to be applied 
in payment of what has been found due to the plaintiff and 
the other encumbrancer or encumbrancers (if any), accord­
ing to the priorities, together with subsequent interest and 
subsequent costs. R.S.M. c. 40, r. 128.

329. Upon a reference under a judgment for redemp­
tion, the master is, without any special direction, to take an 
account of what is due to the defendant for principal money 
and interest, and his costs arc to be taxed, and a time and 
place, or times and places appointed for payment, according 
to the present practice of the court in that behalf.

(2) The time first appointed for payment shall be twelve 
months from the date of the master’s report, but this sub­
section shall only apply to contracts made on or after the 
twenty-ninth dav of February, 1908. R.S.M. c. 40, r. 129; 
7 8 Ed. 7. c. 18, 2,

130. Where the order is for redemption or foreclosure, 
or redemption or sale, such proceedings arc in such case to 
be thereupon had, and with the same effect, as in an action 
for foreclosure or sale, and in such case the last encum­
brancer is to be treated as the owner of the equity of redemp­
tion. R.S.M. c. 40, r. 130.

131. In an action for foreclosure or sale upon payment 
by the defendant, or in an action for redemption upon pay­
ment by the plaintiff, of the amount found due, the plaintiff 
or defendant shall, unless the judgment otherwise directs, as­
sign and convey the mortgaged premises in question to the 
defendant (or plaintiff, as the case may be) making the pay­
ment, or to whom ho may appoint, free and clear of all en­
cumbrances done by him, and deliver up all deeds and writ­
ings in his custody or power relating thereto, upon oath; 
and in case of a corporation the affidavit shall be made by 
the officer thereof having the custody of such deeds and 
writings. K.S.M. c. 40, r. 131.

ACCOUNTANT.

General Rules.

132. The suitor’s accounts in the court shall be in 
charge of the accountant. R.S.M. c. 40, r. 132.

Payment into Court.

133. All money paid into court by any person is to be 
paid into such bank as may lie designated by the Lieutcnant- 
Governor-in-Council from time to time, to the credit of the 
Treasurer of the Province. R.S.M. c. 40. r. 133.
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134. A person desiring to pay money into court is to 
produce to the accountant the order, if any, under which the 
same is payable, and is to file a praecipe requiring a direction 
to the bank to receive the amount of money >o payable into 
court to the credit of the cause. R.S.M. c. 40, r. 134.

130. The bank, on receiving money to the credit of any 
cause or matter, is to prepare a receipt therefor in triplicate, 
ami one copy is to lie delivered to the party making the de­
posit, another is to be posted or delivered on the same day 
to the accountant, and r. third copy is to lie posted or deliv­
ered on the same day to the Provincial Treasurer. 3 Eo, 7, 
c. 11, s. 3, part.

Payment out of Court.

136. Money is to be paid out of court by cheque counter­
signed by one of the judges, and issued by the accountant 
upon a judge’s order authorizing the same. Before present­
ing a cheque for such counter-signature by a judge the ac­
countant shall write in red ink upon the face of the order, 
upon which such cheque is being issued, a memorandum of 
the issue of such cheque, stating the number thereof, the 
amount thereof, the name of the party to whom the cheque 
is payable and the date of such countersigning, and the 
judge, when countersigning such cheque, shall also sign the 
said memorandum. 3 Ed. 7, c. 11, s. 3, part.

137. Xo order for payment out of court is to be made 
without the production by the party applying of a certificate 
from the accountant as to the state of the account against 
which the order is asked to be made, or such part thereof ns 
may 1m? necessary. R.S.M. c. 40, r. 137.

138. Cheques are to be issued payable to the order of the 
person or persons entitled thereto; but if a power of at­
torney duly verified is produced and filed, the cheque may 
Ik- issued payable to the order of the person authorized by 
thi> power of attorney to receive the same. R.S.M. c. 40, 
r. 138.

130. Cheques arc to be ready to be issued after two 
o’clock in the afternoon of the day following that upon 
which the præcipe has been left with the'accountant. R.S.M.

I", r. 139.

140. The person entitled to the cheque is to produce and 
b-ave with the accountant the orders and reports entitling 
such person to the money, and is to file a præcipe requiring 
such cheque. R.S.M. c. 40, r. 140.
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141. If the accountant finds the person entitled, he is 
to prepare the cheque, after which the same is to be counter­
signed by the judge and delivered to the person or his soli­
citor, who shall thereupon present the same at the office of 
the Provincial Treasurer to he countersigned. 3 Ed. 7, 
c. 11, s. 3, part.

142. The order produced, as provided by rule 140, shall, 
upon the issue of any cheque thereunder, become the proper­
ty of the court and be filed with the accountant’s papers 
having reference to the cause or matter in connection with 
which such cheque is issued. 3 Ed. 7, c. 11, s. 3, part.

143. The following books of account arc to be kept relat­
ing to money in court: (a) a liook of directions to the bank 
to receive money; (b) a money journal ; (c) a money ledger; 
(d) a balance book. The accountant shall keep the accounts 
and books of his office, except the book of directions, in such 
manner as he shall from time to time Ijc directed by the 
Department of the Attorney-General. He shall also, in the 
money ledger, enter, under the heading of each account to the 
credit of which money is paid in or on which any cheque is 
drawn, a memorandum of the number and page of the book 
in which, under rule 458, each order is entered, pursuant to 
which such money is paid in or such cheque issued. 3 Ed. 7. 
c. 11, s. 3, part.

144. The book of directions is to be in such form as the 
judges may from time to time direct or approve, and the 
directions shall he numbered consecutively. R.S.M. c. 40, 
r. 111.

145. The money journal is to show the sum paid into and 
out of court from day to day, and is to be so arranged and 
kept that the foot of each page will show the balance in the 
bank, assuming that all cheques have been presented. R.S.M.
c. HI. r. 1 15.

14C. The money ledger is to show a separate account for 
every cause or matter for which there is money in court, 
and the general bank interest account according to the terms 
of “The Suitors Fund Act,” each of which accounts shall 
show the state and condition thereof for the time being 
R.S.M. c. 40, r. 14G.

147. Tn each of the suitors’ accounts there are from time 
to time to be entered the dates and the purport, or short ma­
terial contents, of all orders and reports affecting the s*mo, 
also every sum paid into or out of court, and by whom paid,
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and for what paid, and under what authority. There is also 
to he credited to the account the interest computed or includ­
ed in any order or report, and a corresponding transfer of in­
terest is to be made or directed. There is likewise to be en­
tered in the account a statement or memorandum of any 
other matters material for the information of the court, or 
its officers, or any of the parties. R.S.M. c. 40, r. 147.

148. The balance book is to contain a statement, entered jjjjg"** 
therein half-yearly, of the balances to the credit of the var­
ious accounts in the two ledgers at the date of each such 
statement; such balances arc to be made up to the thirtieth 
day of June and the thirty-first day of December in each 
and every year. Balances from the money ledger are to be 
so entered, after a comparison of the accounts in the ledger 
with the accounts of the Provincial Treasurer and of the 
bank, which comparison is to be made by the accountant, 
and the list thereupon entered in the balance book to be sign­
al by him. R.S.M. c. 40, r. 148.

110. Where money is paid into court under a pleading, Receipt upon 
the required receipt upon the pleading shall be given by the pUa,llng' 
accountant, and no receipt shall be required to be given by 
any other officer. R.S.M. c. 40, r. 149.

lf>0. Moneys, stock and securities for money,in the hands (,!3 ln 
of the Provincial Treasurer for suitors, arc deemed to be in lour*- 
court. R.S.M. c. 40, r. 150.

151. Where moneys or stock or securities in court arc 
directed to be paid out of court or transferred to the legal uvee of per- 
personal representative of any person, or to persons to be "°n ' 1 c ' 
named in an order or report, and such moneys, stock or secur­
ities are reported or found to be due to any persons as legal 
personal representatives, the same or any portion thereof for
the time being remaining unpaid or untransferred may, upon 
proof to the satisfaction of the officers signing and counter­
signing the cheque of the death of any of them, whether 
before, on or after the day of the date of the order, be paid 
to the survivors or survivor of them. R.S.M. c. 40, r. 151.

152. Where moneys, stock or securities in court arep pV^nta-0 
directed to be paid out or transferred by the accountant to,,vve ,,f »,, r- 
any person named in the order or judgment, or named or to " "
he named in any report, the same, or any portion thereof 
for the time being remaining unpaid or untransferred, may, 
on proof to the satisfaction of the officers signing and coun­
tersigning the cheque of the death of such person, whether
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before, on or after the date of the order or judgment, and 
that his legal personal representatives arc entitled thereto, 
be paid or transferred to the legal personal representatives 
of such deceased person, or the survivors or survivor of them. 
R.S.M. c. 40, r. 152.

153. No principal sum of money, nor any stocks, funds.
1 shares or securities shall under rule 151 or rule 152 be paid,

transferred or delivered out of court to the legal personal 
representatives of any person under any probate or letters 
of administration, purporting to have been granted at any 
time subsequent to the expiration of six years from the day 
of the uate of the order or judgment directing such payment, 
transfer or delivery. R.S.M. c. 40, r. 153.

154. No interest or dividends shall, under rule 152, be 
paid out of court to the legal personal representatives of any 
person under any probate or letters of administration pur­
porting to have been granted at any time subsequent to the 
expiration of six years after the day of the date of the order 
or judgment directing such payment, or after the last receipt 
of such interest or dividends under such order or judgment, 
whichever shall have last happened. R.S.M. c. 40, r. 154.

155. Where money is directed to lx? paid out of court to 
any persons named or to be named in an order or report, 
and the money is by the order or report found to be due 
them as partners, the same may be paid to any one or more 
of the partners by cheque payable to the firm. R.S.M. c. 40, 
r. 155.

Stop Orders.

to pay cost*.
moneys are standing in court to the credit of any action, or 
to the account of any class of persons or of any officer of the 
court, and an order is made to prevent the transfer or pay­
ment of such stock, debentures, funds, securities or moneys, 
or any part thereof, without notice to the assignee of any 
person entitled in expectancy or otherwise to any share <>r 
portion of such stock, debentures, funds, securities or mon­
eys, the person bv whom such order is obtained, or the share 
of such stock, debentures, funds, securities or moneys affect­
ed by such order, shall be liable at the discretion of the court 
or a judge, ns the case may be, to pay any costs, charges 
and expenses which, by reason of any such order having been 
obtained, shall lie occasioned to any party to the action m 
matter, or any person interested in any such stock, deben­
tures, funds, securities or moneys. R.S.M. c. 40, r. 150.

#50
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157. A person applying for such order shall not be re- 
qui red to sen e notice thereof upon the parties to the cuuse,
,,r upon the persons interested in such parts of the stock, 
debentures, funds, securities or moneys as are not sought to 
lie affected by the order. R.S.M. c. 40, r. 157.

TAXING OFFICERS.

158. The prothonotary and the registrar shall be taxing at 
officers of the court at Winnipeg. R.S.M. c. 40, r. 158. Winnipeg.

150. Every deputy registrar and deputy clerk of the tâTin'g 
Crown and pleas is a local taxing officer. Every local master °mcere" 
is a local taxing officer in respect of business transacted be­
fore him as such local master. R.S.M. c. 40, r. 159.

100. Every local taxing officer shall, subject to the provi- £yel,"‘®*able 
sions of this Act, in actions begun or pending in his office, taxing 
be entitled to tax all bills of costs, including counsel fees, ° 
subject only to appeal to a judge. This rule shall not apply 
to cases in which infants are concerned, unless the official 
guardian is the guardian ad litem for the infants. R.S.M. 
c. 40, r. 160.

161. All taxing officers shall, for the purpose of any taxa- {ÏÏTn? °f 
tions, have power to administer oaths and take evidence, and °mcere- 
direct production of books and documents, make certificates
and give general directions for the conduct of taxation before 
them. Where the words “taxing officer” are used in this 
Act, except in rule 158, the same shall include local taxing 
officer. R.S.M. c. 40, r. 161.

solicitors' agents.

162. A book, to be called “The Solicitors’ and Agents’ "soiicitore'
n , » L n L i i i • . . r and Agentehook, shall be kept by the registrar of the court in Win-nook.- 
ni peg, to be there inspected by any solicitor or his clerk with- 
"iit fee; and every solicitor practising in the said court out-Kntriee in 
side the City of Winnipeg shall enter in the said book hiseald book 
name and place of business, and also in an opposite column 
the name of some solicitor having an office and carrying on 
bu.-iness in the City of Winnipeg, as his agent. R.S.M. 
c. 40, r. 162; 2 Geô. 5, c. 14, s. 4, part.

163. Every deputy clerk of the Crown and pleas or j£jjc,t0r’* 
local registrar shall keep in his office a book, to be called ®nee"tlhee?ooke 
“The solicitors’ and agents’ liook,” in which every solicitor Judicial die- 

residing elsewhere than in the city or town where the office the Eastern, 
"f the court is, and not having an office there, may specify
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tlie name of an agent, being a solicitor of the court and having 
an office in such city or town, upon whom all pleadings, 
notices, orders, warrants and other documents, proceedings 
and written communications in relation to business conducted 
in the office of such deputy clerk of the Crown and pleas or 
local registrar, or local master, may he served. £ Geo. 5, 
e. 14, s. 4, ;part.

SHORTHAND WRITERS.

1G4. All moneys received by a shorthand writer for 
copies of evidence shall belong to and be the property of such 
shorthand writer. R.S.M. c. 40, r. 103.

EXPERTS.

105. For the purposes of any trial or of any reference 
before the master t judge or master may obtain the assist­
ance of accountants, merchants, actuaries and other scientific 
or professional persons in such way as he thinks fit, the 
letter to enable him to determine any matter in issue in any 
cause or proceeding. 3 Geo. 5, c. 12, s. 3, part.

Division III.

SITTINGS OF TIIE COURTS.

WEEKLY SITTINGS.

ICC. A judge shall sit at the Court House in Winnipeg 
cry week (except during vacation), on Monday, Tuesday. 

Wednesday and Thursday, for the purpose of disposing of 
all business which may lie transacted bv a single judge. The 
business of such weekly sittings shall be taken as follows— 
(unless the court or judge otherwise orders) : Monday and 
Thursday, chambers; Tuesday, sittings for trials ; Wed­
nesday, court, including appeals other than those held in 
chambers, and all applications and motions in the nature of 
appeals, and all such other matters as may properly lie 
brought before a single judge sitting in court ; if the list 
of matters entered for disposal on any day be not disposed 
of upon such day by the judge sitting on that day, the same 
or any judge may take up the business so undisposed of on 
the following day or upon any day to which the same may 
be adjourned. R.S.M. e. 40, r. 165.
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107. All cases entered for argument on the list shall be°“|££ *rna|K,e 
called in the order in which the same are entered on the list, to be ceiled. 
R.S.M. e. 40, r. 166.

OTHER SITTINGS FOR TRIALS.

108. Subject to the discretion of the court or judge, iniîuïnfôr 
addition to the provisions of rule 166, a judge shall sit for,r,al 
the trial of actions at such other times as mav lx? fixed, 
from time to time, by the judges. R.S.M. c. 40, r. 167.

VACATION JUDGES.

100. One or more of the judges may be selected on the Lon* vacation 

commencement of each long vacation for the hearing in 
Winnipeg, during vacation, of all such applications as may 
require to be immediately or promptly heard. R.S.M. c. 40. 
r. 108.

170. Any other judge may sit in vacation for any vaea-mîyïuofr
tion judge. R.S.M. c. 40, r. 109. Judge10"

COURT IN BANC.

171. The following proceedings and matters shall be rr“c,,r,dlnge
. . , . • i i 'i- i . - , . . before courtheard and determined before the court in banc, but nothinginbanc. 
herein contained shall be construed so as to take away or limit 
the power of a single judge to hear and determine any such 
proceedings or matters in any case in which lie has hereto­
fore had power to do so, or so as to require any interlocutory 
proceeding therein, heretofore taken liefore a single judge, 
to l>e taken before the court in banc,—

fa) proceedings directed by any statute to be taken be­
fore the court, and in which the decision of the court is final ;

(b) all other motions and proceedings by this Act or 
any statute provided or directed to be heard or disposed of 
by the court in banc. R.S.M. c. 40, r. 170, part.

Division IV.
ACTIONS.

COMMENCEMENT OF ACTIONS.

172. All actions which, prior to the passing of “The statement 
Queen’s Bench Act, 1895,” were commenced by any form Lam" 

f writ, and all suits which were commenced by bill or in­
formation, shall lie commenced by the issue of a statement of 
- laim which shall lx? prepared bv the plaintiff. R.S.M. c. 40, 
r. 172.

63
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whcn> i73e The plaintiff shall issue his statement of claim
commenced, m the judicial district in which the cause of action arose, or

Caeca relat­
ing to land

in which the defendant, or one of the several defendants, re­
sides or carries on business at the time the action is brought, 
except in the following cases:—

(a) Whore the subject matter of the action is land, or 
the recovery thereof (with or without rents or profits), in 
which case the statement of claim shall issue in the judicial 
district in which the land, or any part of the land, is situate;

fireach of 
contract. (b) Where the action is founded on any breach or alleged 

breach of contract within any judicial district other than that 
in which the defendant, or one of the several defendants, 
resides or carries on business, in which case the statement 
of claim may issue in the judicial district where such breach 
occurs ;

(c) Where the action is founded upon a tort committed 
or partially committed, or alleged to have been committed 
or partially committed, in any place other than the judicial 
district in which the defendant or one of the defendants 
resides or carries on business, in which case the statement 
of claim may issue in cither one of the judicial districts 
where any one of the acts or omissions constituting a part 
of the cause of action occurred ; and where any one of such 
acts or omissions occurred elsewhere than in a judicial dis­
trict of this Province, and the defendant or one of the 
several defendants is not a resident or carrying on business 
in any judicial district in this Province, the statement of 
claim may issue in any judicial district in this Province. 
9 Ed. 7, c. 14, s. 1, part.

brought In 174. In any case in which an action has been brought bv 
error or mistake in a judicial district other than that in 
which it should have been brought a judge may, by order 
and upon terms as to costs to lie settled by him, transfer such 
cause or action to the district in which the same should have 
been brought, and thereupon the same shall become an action 
in such district, and all papers and proceedings shall be 
transmitted by the proper officer to such district as may lie 
so ordered. 9 Ed. 7, c. 14, s. 1, part.

Form for 
outside 175. The same form of statement of claim shall be used 

and service thereof shall lie made in the same manner wheth­
er the service is to be made in Manitoba or outside of Mani­
toba, and whether the defendant is or is not a British subject. 
R.S.M. c. 40, r. 175.
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170. A plaintiff desiring to issue a statement of claim is ’““,em°efnt of 
to present the same to the prothonotary or deputy clerk of =‘aim. 
tin ( rown and pleas, who shall thereupon sign and seal the 
same, and one or more duplicates thereof if required by the 
plaintiff. When the statement of claim is signed and sealed 
tin plaintiff shall, before it is delivered out to him, file a™rXefor 
copy thereof. Such statement of claim shall l>e served within 
pix months from the date thereof, or within such further 
time as a judge shall allow. R.S.M. c. 40, r. 170.

177. The officer issuing the statement of claim shall make Entry of. 
an entry of all statements of claim issued by him, in a l>ook 
to lie called the ‘‘Procedure Book,” which is to lie kept in 
the manner in which procedure books have heretofore been 
kept, and the action shall Ik? distinguished by a number in 
the manner in which actions are now distinguished in such 
last-mentioned books; ♦he numbering of actions shall beffin 
afresh on the second day of January in each year. R.S.M. 
v. 10, r. 177.

KIBSEQUENT PROCEEDINGS, WHERE TO BE TAKEN.

17\ All proceedings in actions to final judgment shall omre in ^ 
le carried on in the office from which the statement of claim « eedinge to 
issued. R.S.M. c. 40, r. 200. 6ecarr"d°”

170. When an issue is directed to be tried, the order ^Tesuv'e18* 
therefor shall, forthwith after it is issued, tie filed in the 
judicial district in which it is directed to be tried, and therc- 
after the proceedings in the issue shall lie carried on in the 
said judicial district in the same manner as the proceedings 
in an action commenced in such judicial district, but the 
' urt or a judge may order otherwise, and may change the 
place of trial in the same manner and subject to the same 
rules as in an action. R.S.M. c. 40, r. 207.

DISCLOSURE BY SOLICITORS AND PLAINTIFFS.

1*0. Every solicitor whose name is endorsed on anv p«*fiaration
• I • i n i • • • li * by plaintiff'!ment of claim shall, on demand in writing made by or on «oiiciior.

Ik half of any defendant who has been served therewith, de- 
< hire forthwith in writing whether the statement of claim 
has been issued by him or with his authority or privity.

i -) If he answers in the affirmative, then he shall also, oflere,Mence. 
in « use the court or a judge so directs, disclose in writing, 
within a time to lie limited by the court or judge, the pro- 
ff>'ion or occupation, and the place of abode, of the plain- 
till’, on pain of being guilty of a contempt of court.

(16
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(3) If the solicitor declares that the statement of claim 
was not issued by him or with his authority or privity, all 
proceedings upon the same shall ho stayed, and no further 
proceedings shall be taken thereupon without leave of the 
court or a judge. K.S.M. c. 40, r. 178.

181. Where a statement of claim is sued out by partners 
in the name of their firm, the plaintiffs shall, on demand in 
writing by or on liehalf of any defendant, declare forthwith 
in writing the names and places of residence of all the per­
sons constituting the firm.

(2) If the plaintiffs fail to comply with such demand, 
all proceedings in the action may, upon an application for 
that, purpose, be stayed upon such terms as the court or a 
judge may direct.

(3) Where the names of the partners are so declared, 
the action shall proceed in the same manner, and the same 
consequences in all respects shall follow, as if they had been 
named as the plaintiffs in the statement of claim, but all 
proceedings shall, nevertheless, continue in the name of the 
firm. K.S.M. c. 40, r. 170.

DEFENCE, ETC.

General Unies.

182. When a defendant is served with a statement of 
claim within Manitoba, he shall file his statement of defence 
within sixteen days from the day of service. K.S.M. c. 40, 
r. 204.

183. Where a defendant is served out of Manitoba he 
shall have the time following for filing his statement of de-

(a) if served within any part of the Dominion of 
Canada or the United States of America, four weeks after 
the service;

(h) if served within any part of the United Kingdom 
(including the Isle of Man and the Channel Islands) or 
Newfoundland, eight weeks after the service;

(r) if served elsewhere than within the limits above 
designated, twelve weeks after the service. K.S.M. c. 40, 
r. 205.

00
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1S4. Any defendant whose time for filing a statement mèn? 
of defence expires in a vacation, and who files a statement of 
defence within such time, shall be at liberty, within eight vacation, 
days immediately following such vacation, to tile an amended 
statement of defence and counterclaim, or either, and the 
plaintiff shall have the right of reply thereto within eight JKio. 
da vs after the service of the defendant’s amended pleading.
Nothing in this rule contained shall interfere with applica­
tions under rule 625. 7-8 Ed. 7, e. 12, s. 15.

1*5. A defendant mav file his defence at any time before- » be filed at
judgment. R.S.M. C. 40, r. 208. anytime

•' ’ before
Judgment.

1 Hi. A solicitor not filing a statement of defence, in l,ur" SÏÏ d"™™ 
suancc of his written undertaking so to do, on hehalf of any pumuant'io 

lant, shall !*■ liable t" attachment. R.S.M. c. 40, »ïîîeiodlie
..... nitavhment.r. 209.

Recovery of Land.

1ST. Any person not named as a defendant in a state-Defencei 
ment of claim for the recovery of land may, without leave, by pereon not 
appear and defend, by filing with his statement of defence defendant, 
an affidavit stating that he is in possession of the land either 
ly himself or his tenant (as the case may be), and stating 
further, in case the possession is by his tenant, that the de­
fendant named in the statement of claim is his tenant. The 
affidavit may be in the form of affidavit numbered 29 in the 
-diedule to these rules. R.S.M. c. 40, r. 210.

1S8. Where such affidavit is not filed, any person not °*SreBbyby 
named as a defendant in a statement of claim for the recov- p««on not 
cry of land may, by leave of the court or judge, appear and détendant, 
defend, on filing an affidavit showing that he is in possession 
of the land, cither by himself or his tenant. R.S.M. c. 40, 
r. 211.

1*9. Any person defending an action for the recovery of 
land as landlord, in respect of property whereof he is in 
possession in person or by his tenant, shall state in his state­
ment of defence that he appears as landlord. R.S.M. c. 40,
r. 212.

Defence by 
landlord.

190. Where a person not named as defendant in a state- ‘ndin* 
nient of claim for the recovery of land defends an action ““namYd m° 
iien.rding to any of the foregoing rules, he shall in all sub- [}*^dant 
sequent proceedings be named as a party defendant to the 

R.S.M. c. 4o. r. 818.
07



Cap. hi Court of Kino’s Bench.

When action 
brought by
persona ae 

tenante, etc.

Proceedings 
mi trliil in
such - .iK".

Limited 
defence In 
land cases.

Limited
defence In 
other caaea.

Joinder of 
plaint IITa.

191. If an action for the recovery of land has been 
brought by some or one of several persons entitled as joint 
tenants, tenants in common or coparcenery, any joint tenant, 
tenant in common or coparcener in possession may show in 
his statement of defence that he defends as such and admits 
the right of the plaintiff to an undivided share of the pro­
perty (stating what share), but denies any actual ouster of 
him from the property; and upon the trial the additional 
question of whether an actual ouster had taken place shall 
1)0 determined. K.S.M. c. 40, r. 214.

192. If upon any trial in an action such as last afore­
said, it be found that the defendant is joint tenant, tenant in 
common or coparcener with the plaintiff, then the question 
whether an actual ouster had taken place shall be tried, and 
unless such actual ouster be proved the defendant shall lie 
entitled to judgment; but if it be found cither that the de­
fendant is not such joint tenant, tenant in common or co­
parcener, or that an actual ouster has taken place, then the 
plaintiff shall he entitled to judgment for the recovery of 
possession. K.S.M. e. 40, r. 215.

Limiting Defence.

193. Any person defending an action for the recovery of 
land shall be at liberty to limit his defence to a part only of 
the property mentioned in the statement of claim, describing 
that part with reasonable certainty in his statement of de­
fence. K.S.M. c. 40, r. 216.

194. Any person defending an action in other cases may 
limit his defence to the question of the amount to which the 
plaintiff is entitled, or to any part or parts of the plaintiff’s 
claim or claims. K.S.M. c. 40, r. 217.

PARTIES.

Generally.

195. All persons may be joined in one action as plain­
tiffs, in whom any right to relief in respect of or arising out 
of the same transaction or series of transactions is alleged to 
exist, whether jointly, severally or in the alternative, where, 
if such persons brought separate actions, any common ques­
tion of law or fact would arise :

Provided that, if upon the application of any defendant 
it shall appear that such joinder may embarrass or delay the 
trial of the action, the court or a judge may order separate 
trials, or make such other order as may be expedient, and 
judgment may be given for such one or more of the plain- 

t>K



Court of Kino’s Bench. Cap. 40

tills as may be found to be entitled to relief for such relief 
as lie or they may be entitled to without any amendment. 
But the defendant, though unsuccessful, shall be entitled to 
his costs occasioned by so joining any person who shall not 
he found entitled to relief, unless the court or a judge, in 
disposing of the costs, shall otherwise direct. R.S.M. c. 40, 
r. 218.

190. All persons may be joined as defendants against j®^2dant« 
whom the right to any relief is alleged to exist, whether 
jointly, severally or in the alternative. And, without any 
amendment, judgment may be given against such one or 
more of the defendants as may be found to be liable, accord­
ing to their respective liabilities. R.S.M. c. 40, r. 219.

197. It shall not be necessary that every defendant to an °*nt 
action shall be interested as to all the relief thereby prayed 1101 ««ter- 
fur. or as to every cause ot action included therein; but theta.- relief 
court or a judge may make such order as may appear just, pra>e
to prevent any defendant from being embarrassed or put to 
expense by being required to attend any proceedings in the 
action in which he may have no interest. R.S.M. c. 40, 
r. 220.

198. The plaintiff may, at his option, join as parties to Joinder of 
me same action all or any of the persons severally, or jointly liable on 
and severally, liable on any one contract; and all parties t0onecontract- 
bills of exchange and promissory notes, whether they are
makers, drawers, acceptors or endorsers, may be joined in 
the one action. R.S.M. c. 40, r. 221.

199. Where any person is surety for the payment of a Joiner of 
mortgage debt, such person may be made a party to an ac-and's'Set’y. 
lion for the sale of the mortgaged property. R.S.M. c. 40,
r. 222.

200. Where the plaintiff prays a sale or foreclosure,Vrlor mo,rt; 
subject to a prior mortgage, the prior mortgagee is not to be h.-joined 

made a party either originally or in the master’s office, ex- special c?r-er 
eept under special circumstances to be alleged in the state-cumetancea" 
merit of claim. R.S.M. c. 40, r. 223.

201. Where it appears conducive to the ends of justice Ret parties 
that parties interested in the equity of redemption should 1^™$*ln 
lx- allowed to be made parties in the master’s office, by reason redemptioi 
ct the parties so interested being numerous or otherwise, the maeter» 
court may direct that parties so interested lie made parties0 
in the master’s office upon such terms as to the court or
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judge seems fit; such order to lie made only where one or 
more parties interested in the equity of redemption is or 
are already before the court. R.S.M. c. 40, r. 224.

202. Where an action is brought against a corporation 
aggregate, no officer of the corporation is to be made a de­
fendant for discovery only. R.S.M. c. 40, r. 225.

203. Where in any action the plaintiff is in doubt as to 
the person from whom he is entitled to redress, lie may, in 
such manner ns hereinafter mentioned, or as may be pre­
scribed by any special order, join two or more defendants, to 
the intent that in such action the question as to which, if 
any, of the defendants is liable, and to what extent, may lie 
determined as between all parties to the action. R.S.M. 
c. 40, r. 226.

204. Trustees, executors and administrators may sue and 
be sued on behalf of, or as representing, the property or es­
tate of which they arc trustees or representatives, without 
joining any of the parties beneficially interested in the trust 
or estate, and shall lie considered as representing such parties 
in the action; but the court or a judge may, at any stage 
of the proceedings, order any of such parties to be made 
parties to the action, either in addition to or in lieu of the 
previously existing parties thereto. R.S.M. c. 40, r. 227.

205. Where, in any action or other proceeding, it is made 
to appear that a deceased person who was interested in the 
matters in question has no legal personal representative, the 
court or a judge may cither proceed in the absence of any 
person representing the estate of the deceased person, or 
may appoint some person to represent such estate for all the 
purposes of the action or other proceeding, on such notice 
to such person or persons, if any, a » the court thinks tit, 
either specially or by public advertisement, and notwith­
standing that the estate in question may have a substantial 
interest in the matters, or that there may bo active duties to 
be performed by the person so appointed, or that lie may 
represent interests adverse to the plaintiff, or that there may 
be embraced in the matter an administration of the estate 
whereof representation is sought ; and the order so made and 
any orders consequent thereon shall bind the estate of such 
deceased person in the same manner in every respect as if 
there had been a duly appointed legal personal representa­
tive of such person, and such legal personal representative 
had been a party to the action or proceeding and had duly 
appeared and had submitted his rights and interests to the 
protection of the court. R.S.M. c. 40, r. 228.
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206. Where probate of the will of a deceased person, administrator 

or letters of administration to his estate, have not been grant- ‘®lrae£re“nl 
ed by a Surrogate Court, or the executor or administrator is interested 
dead or incapable of representing the estate, and représenta- n
tion of such estate is required in any action or proceeding 
in the court, the court may appoint one of the official ad­
ministrators to represent -the estate, and the said official ad­
ministrator shall thereupon have the rights, authority and 
responsibility of an administrator or administrator pendente 
litc (as the case may be) appointed by the Surrogate Court.

(2) Where an administrator is appointed under this rule, 
the same fees shall be payable as would be payable to the 
Crown, or to the judge of the Surrogate Court, under any 
Act then in force, upon the grant of administration of an 
estate of the same value made by the Surrogate Court.

(3) Where administration is granted by the court under 
this rule, the registrar shall forthwith transmit by mail to 
the surrogate clerk a certified copy of the grant; and in ease 
the grant is with will annexed, he shall, at the same time, 
also transmit to the said clerk a certified copy of the will; 
and the surrogate clerk shall make similar entries in respect 
uf the documente so transmitted as lie makes in respect of 
particulars furnished to him under “The Surrogate Courts 
Act.” R.S.M. c. 40, r. 229.

207. Where no order for general administration is asked order for 
or required, or where it is shown that an executor de son tort ogainet 
has taken possession of the bulk of the personal assets be- jY 
longing to the estate of a deceased person, such executor
de son tort may, on the application of any one interested in 
the estate of the deceased, and without the appointment of 
any other personal representative of the estate, be required 
to account for any assets of the estate which have come to his Appointment 

hands; and where a proper case is made for the appointment ° "" ver' 
bv the court of a receiver of the estate of a deceased person 
who has no legally appointed personal representative, the 
estate may be administered under the direction of the court, 
without the appointment of any person other than the re­
ceiver to represent the estate. R.S.M. c. 40, r. 230.

208. In any cause or matter for the administration of the Partie» to 
estate of a deceased person, no party other than the executor Mnlpro.re* 
or administrator shall, unless by leave, be entitled to appear ceed,nge- 
either in court or in chambers or in a master’s office, on the
claim of any person not a party to the cause against the 
estate of the deceased in respect of umv debt or liability. The 
court, judge or master, as the case may be, may direct any
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other party to the cause to appear, either in addition to or 
in the place of the executor or administrator, upon such terms 
as to costs or otherwise as lie shall think fit. R.S.M. c. 40, 
r. 251.

209. An infant may sue as plaintiif by his next friend, 
and may defend any action by his guardian appointed for 
that purpose or by the official guardian, as the case may be. 
R.S.M. c. 40, r. 231.

210. A married woman may sue, or defend, or become a 
party to any proceeding or matter in the court in all cases, 
without a next friend. R.S.M. c. 40, r. 232.

211. Where there arc numerous parties having the same 
interest in one action, one or more of such parties may sue 
or be sued, or may be authorized by the court to defend, in 
such action, on behalf of, or for the benefit of, all parties 
so interested. R.S.M. c. 40, r. 2.'!.'!.

212. In any case in which the right of an heir-at-law, or 
of the next of kin, or of a class, depends upon the construc­
tion which the court may put upon an instrument, and it 
is not known or is difficult to ascertain who is or are such 
heir-at-law, or next of kin, or class, and the court considers 
that, in order to save expense or for some other reason, it 
will bo convenient to have the question or questions of con­
struction determined before such heir-at-law, next of kin or 
class, shall have been ascertained by means of inquiry or 
otherwise, the court may appoint some one or more person 
or persons to represent such heir-at-law, next of kin or class, 
and the judgment of the court in the presence of such person 
or persons shall bo binding upon the party or parties or class 
so represented. R.S.M. c. 40, r. 234.

213. Any two or more persons claiming or sought to be 
made liable as co-partners may sue or be sued in the name 
of the respective firms, if any, of which such persons were 
co-partners at the time of the accruing of the cause of action; 
and any party to an action may in such case apply to the 
court or a judge for a statement of the names of the persons 
who were, at the time of the accruing of the cause of action, 
co-partners in any such firm, to be furnished in such manner, 
and verified on oatli or otherwise, as the court or a judge 
may direct:
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Provided that, in the case of a co-partnership which has 
U en dissolved, to the knowledge of the plaintiff, before the 
commencement of the action, the statement of claim shall l>o 
served upon every person sought to be made liable. R.S.M. 
c. 40, r. 235.

214. Any person carrying on business in the name of a vereone trad- 
firm, apparently consisting of more than one person, may ..«me may 
lie sued in the name of such firm. R.S.M. c. 40, r. 236. bt *o«ued.

215. Where questions arise between parties who arc ay 
some only of those interested in the property respecting which
the question arises, or where the property in question is com- interested 

prised with other property in the same settlement, will or before it. 
other instrument, or is the property of an intestate, the court 
may adjudicate on the questions arising between such parties 
without making the other parties interested in the property 
respecting which the question arises, or interested under the 
settlement, will or other instrument, parties to the action, 
and without requiring the whole trusts ami purposes of the 
settlement, will or instrument, or the whole estate of the in­
testate, to be executed or administered under the direction 
of the court, and without taking the accounts of the trustees 
or other accounting parties, or ascertaining the particulars 
or amount of the property touching which the question or 
questions have arisen, or of the whole estate or assets; but 
where the court is of opinion that the application is fraudu­
lent or collusive, or that for some other reason the applica­
tion ought not to be entertained, it may refuse to make the 
or* 1er asked. R.S.M. c. 40, r. 237.

210. It shall not be competent to a defendant to take an on“ o'lS. 
objection for want of parties in any case to which the seven 
sub-clauses next hereinafter set forth apply:— joining others

(a) A residuary legatee or next of kin may have a judg­
ment for the administration of the personal estate of a de­
ceased person, without serving the remaining residuary lega­
tees or next of kin ;

(b) A legatee interested in a legacy charged upon real 
« state, or a person interested in the proceeds of real estate 
'lirectcd to be sold, may have a judgment for the adminis­
tration of the estate of a deceased person, without serving 
any other legatee or person interested in the proceeds of the 
estate ;

(e) A residuary devisee or heir may have the like judg­
ment, without serving any co-residuary devisee or co-heir;
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(d) One of several cestuis que trustent, under a deed or 
instrument, may have a judgment for the execution of the 
trusts of the deed or instrument, without serving any other 
of such cestuis que trustent;

(<?) In all cases of actions for the protection of property 
pending litigation, and in all cases in the nature of waste, 
one person may move on behalf of himself and of all persons 
having the same interest ;

(/) An executor, administrator or trustee may obtain a 
judgment against any one legatee, next of kin or cestui que 
trust for the administration of the estate or the execution of 
the trusts;

(g) An assignee of a chose in action may institute an 
action in respect thereof, without making the assignor a 
party thereto. R.S.M. c. 40, r. 238.

217. In all the above cases the court, if it sees fit, may 
require any other person to be made a party to the action, 
and may, if it sees fit, give the conduct of the action to such 
person as it deems proper, and may make such order in any 
particular case as it deems just for placing the defendant 
on the record on the same footing in regard to costs as other 
parties having a common interest with him in the matter in 
question. R.S.M. c. 40, r. 230.

218. In all the above cases, the persons who, but for rule 
216, would have been necessary parties to the action, are 
to be served with a copy of the judgment (unless the court 
or master dispenses with such service), endorsed with the 
notice set forth in fonn No. 17 in the schedule to these rules ; 
and after such service they shall be bound by the proceedings 
in the same manner ns if they had been originally made 
parties to the action ; and upon service of notice upon the 
plaintiff they may attend the proceedings under the judg­
ment. Any party so served may, within fourteen days from 
the date of such service, apply to the court to add to, vary 
or set aside the judgment. R.S.M. c. 40, r. 240 ; 3 Geo. 5, 
c. 12, s. 3, part.

219. Where a defendant, at the trial or on motion for 
judgment, objects that an action is defective for want of 
parties, the court, if it thinks fit, may pronounce a judg­
ment saving the rights of the absent parties. R.S.M. c. 40, 
r. 241.
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120. No action shall be defeated by reason of the mi8-MleJ°lnder 
joinder of parties, and the court may in every action deal 
with the matter in controversy so fur as regards the rights 
and interests of the parties actually before it.

(2) The court or a judge may, at any stage of the pro i^ôfVnd111" 
cecdings, cither upon or without the application of cither »ub«tituting

i , . 1 1 . . parties.
party, and upon such terms as may appear to the court or 
judge to be just, order that the name of any party, whether 
as plaintiff or defendant, improperly joined, lie struck oui. 
and that the name of any party, whether plaintiff or defend­
ant, who ought to have been joined, or whose presence before 
the court may l>e necessary in order to enable the court 
effectually and completely to adjudicate upon and settle all 
questions involved in the action, be added.

(3) No person shall lie added or substituted as a plain­
tiff suing without a next friend, or as the next friend of a 
plaintiff under any disability, without his own consent in 
writing thereto to bo filed.

( 4) All parties whose names are so added or substituted 
as defendants shall lie served with a pleading in manner 
hereinafter mentioned, or in such manner as may be pre­
scribed by any special order; and the proceedings as against 
them shall be deemed to have begun only on the service of 
sindi pleading. R.S.M. e. 40, r. 242.

221. Any application to add, or strike out, or substitute, ®^d||_ 
a plaintiff or defendant may be made to the court or a judge ,b“,lll,ll"ll('nay 
at any time before trial by motion, or at the trial of the action
in a summary manner. R.S.M. c. 40, r. 243.

222. Where a defendant is added or substituted the state- Amending 
ment of claim shall be amended in such manner as the mak- ■ti*îmmwher°ef 
ing of the new defendant a party may render desirable; andJJdded<Uort
a copy of the amended statement of claim shall be delivered •instituted, 
to the new defendant, who shall, unless the court or judge 
otherwise orders, have the same time in which to file his 
statement of defence as is allowed in ordinary cases of ser- 
\ ice of statement of claim upon a defendant. R.S.M. c. 40, 
r. 244.

Third Party Procedure.

223. Where fa) a defendant is, or claims to be, entitled to order for 
<■'attribution or indemnity, or any other remedy or relief, ofiSStonS 
"ver against any other person, not a party to the action, oMnd^mnUr 
"f where (b) it appears to the court or a judge that a ques- J252nand 
ti"ii in the action should be determined, not only as be-olherpereone-
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tween the plaintiff and defendant or defendants, but as 
between the defendants or between the plaintiff or defend­
ant or defendants and any other person, or between any 
of them, the court or a judge may, on notice being given to 
such other person, and all parties to the action, make such 
order as may be proper for having the question so deter­
mined. 10 Ed. 7, c. 17, s. 2 (245).

224. Where a defendant is, or claims to be, entitled to 
contribution or indemnity, or other remedy or relief, over 
against any person not a party to the action, he may serve a 
notice to that effect.

(2) A copy of such notice shall be filed with the proper 
officer, and served on such person and on all other parties 
to the action, accompanied, in the case of such person, with 
a copy of the statement of claim, according to the rules 
relating to the service of statements of claim.

(3) The notice shall state the nature and grounds of the 
claim, and shall, unless otherwise ordered by the court or a 
judge, be served within the time limited for delivering his 
statement of defence.

(4) Such notice may lie in the form or to the effect of 
the form No. 5 in the schedule to these rules, with such 
variations as circumstances may require. 10 Ed. 7, c. 17, 
s. 2 (24(5).

225. If a person, not a party to the action, who is served 
as mentioned in rule 224, desires to dispute the plaintiff’s 
claim in the action as against the defendant on whose behalf 
the notice has been given, or his own liability to the defend­
ant, he must file his statement of defence in the action within 
the time, after service of the notice, limited for filing a de­
fence in rules 182 and 183, and in default of his so doing 
he shall be deemed to admit the validity of any judgment 
obtained or that may be obtained against such defendant, 
whether obtained by consent or otherwise, and his own lia­
bility to contribute or indemnify or give the remedy or re­
lief, as the case may be, to the extent claimed in the notice 
in rule 224 mentioned; provided always, that a person so 
served and failing to file his statement of defence within the 
prescribed time may apply to the court or a judge for leave 
to defend, and such leave may be given upon such terms, if 
anv, as the court or judge shall think fit. 10 Ed. 7, c. 17, 
<. 2, (248).
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220. Where a person, not a party to the action, makes j^y of ^ 
default in tiling a statement of defence as in the last a«®gl£*tln 
preceding rule is provided, if the defendant giving the not- <iefaui\ and 
ice in rule 224 suffer judgment by default, he shall bed! rendant 
entitled at any time after satisfaction of the judgmentKlvlngnotlce' 
against himself, or before such satisfaction by leave of tho 
court or a judge, to enter judgment against such person not 
a party to the action as aforesaid, to the extent of the con­
tribution or indemnity, or other remedy or relief, claimed in 
the notice in rule 224 mentioned ; provided that it shall be 
lawful for the court or a judge to set aside or vary such 
judgment upon such terms as may seem just. 10 Ed. 7, 
v. 17, s. 2 (248a).

227. Where a person not a party to the action makes JEu"dtr*°ju 
default in filing a statement of defence ns in rule 225 is atium-t p.r- 
provided, if the action is tried and results in favor of default 
the plaintiff, the judge who tries the action may, at or after jbu,i0gedma°de 
the trial, enter such judgment as the nature of the case may the°triâiter 
require for the defendant giving the notice in rule 224 men­
tioned ; provided that execution thereon shall not be issued 
without leave of the judge until after satisfaction by such 
defendant of the judgment against him. If the action 
is finally decided in the plaintiff’s favor, otherwise than by 
trial, the court or a judge may, on motion, direct such judg­
ment as the nature of the case may require to be entered for 
the defendant giving the said notice at any time either before 
or after satisfaction by the defendant of the judgment recov­
ered by the plaintiff against him. 10 Ed. 7, c. 17, s. 2 
(248b).

228. Where it is made to appear to the court or a judge, ?£«<:• 
at any time, before or at the trial, that a question in the lo be 
action should be determined, not only as between the plain­
tiff and defendant or defendants, but as between the defend­
ants or between the plaintiff or defendant or defendants and 
any other person, or between any of them, the court or judge, 
before or at the time of making the order for having such 
question determined, shall direct a notice to be given by 
any party to the action to any other party to the action 
or to such other person at such time and in such form and 
manner as may be thought proper; and, if made at the 
trial, the judge may postpone such trial as he may think 

10 Ed. 7, c. 17, s. 2 (247).

220. If a party or person who is served with such last- Defendant 
mentioned notice desires to dispute the claim in such notice mu<n to'îi* 
mentioned as against the party on whose lx half such notice<,efence to
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has been given, lie must file his statement of defence to 
such notice, in the action, within the time after service of 
the notice limited for tiling u defence in rules 182 and 
183, and, in default of his so doing, he shall be deemed 
to admit the validity of any judgment obtained, or that 
may be obtained, against such party, whether obtained by 
consent or otherwise, and his own liability to contribute 
or indemnify or give the remedy or relief, as the case may 
be, to the extent claimed in the notice in rule 228 men­
tioned ; provided always that a party or person so served and 
failing to file his statement of defence within the prescribed 
time may apply to the court or a judge for leave to defend, 
and such leave may be given upon such terms, if any, as the 
court or judge shall think fit. 10 Ed. 7, c. 17, s. 2 (247a).

230. Where a party or person makes default in filing a 
statement of defence as in rule 229 is provided, in case the 
party giving the notice suffer judgment by default, such 
party shall be entitled at any time after satisfaction of the 
judgment against himself, or before such satisfaction, by 
leave of the court or a judge, to enter judgment against 
such party or person so making default as aforesaid, to the 
extent of the contribution or indemnity or other remedy or 
relief claimed in the notice mentioned ; provided that it 
shall be lawful for the court or a judge to set aside or vary 
such judgment upon such terms as may seem just. 10 Ed. 7, 
c. 17, s. 2 (247b).

231. Where a party or person makes default in filing a 
statement of defence as in rules 229 and 230 is provided, 
if the action is tried and results in favor of the plaintiff, the 
judge who tries the action may, at or after the trial, enter 
such judgment as the nature of the case may require for 
the party giving the notice in rule 228 mentioned; provided 
that execution thereon shall not be issued without leave of 
the judge until after satisfaction by such party of the judg­
ment against him ; and if the action is finally decided in 
the plaintiff’s favor, otherwise than by trial, the court or a 
judge may, on motion, direct such judgment ns the nature 
of the case may require to lie entered for the party giving 
the said notice at any time, either before or after satisfaction 
by the said party of the judgment recovered by the plaintiff 
against him. 10 Ed. 7, c. 17, s. 2 (247c).

232. If a person, not a party to the action, served under 
these rules, files his statement of defence pursuant to the 
notice, the party giving the notice may apply to the court 
or a judge for directions as to the mode of having the ques­
tions in the action determined.
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(2) The court or judge, upon the hearing of such ap­
plication, may give to the person so served liberty to appear 
at the trial and take such part therein as may seem proper, 
and may direct such pleadings and documents to bo deliv­
ered, or such amendments in any pleadings to be made, 
and generally may direct such proceedings to be taken, and 
give such directions, as to the court or judge shall appear 
proper, for having the questions most conveniently deter­
mined, and with respect to the mode and extent in or to 
which the person so served shall be bound or made liable 
by the judgment in the action.

General
directions.

(3) The court or judge may decide all questions of JJJJ,“ 2 * * * * * * * 10 
costs as between the third party and the other parties to the 
action, and may order any one or more to pay the costs of 
any other or others, or give such directions as to costs as the 
justice of the case may require. 10 Ed. 7, c. 17, s. 2 (249).

233. A plaintiff is not to be prejudiced or unnecessarily piaintornot 

delayed in recovering his claim by reason of questions b«- Jj®cJS 
tween defendants, or between defendants or a defendant and
a person not a party to the action in which the plaintiff is 
imt concerned, and the court or judge shall give such di­
rections as may be necessary to prevent such delay or pre- 
jmlieo of the plaintiff, where this can be done, on terms or 
otherwise, without injustice to the defendant or defendants; 
and judgment may be given and entered for or against the 
plaintiff before the determination of the question or ques­
tions in which the plaintiff is not concerned.

(2) All the rules applying to the conduct of actions what ruie«

where a defence is filed to a statement of claim shall apply, îSwquent 
imitatis mutandis, to the subsequent proceedings between the ‘,roce:edlnKe 
plaintiff and defendant or defendants and any other person,
'-r lx* tween any of them. 10 Ed. 7, c. 17, s. 2 (250).

Committees, Guardians, or Next Friends.

234. In all cases in which lunatics and persons of un-InBane 
sound mind, not so found by inquisition or judicial déclara- parties, 

tion, might respectively, before the passing of “The Queen’s 
Bench Act, 1895,” have sued as plaintiffs, or would have
boon liable to be sued as defendants, in any action or suit, 
they may respectively sue as plaintiffs in any action by their 
committees or next friends, in manner practised in the Court
of Queen’s Bench on its equity side before the passing of 
sai.l Act, and may in a like manner defend any action by
their committees or guardians appointed for that purpose.
R.S.M. c. 40, r. 252.
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235. Where no statement of defence has been filed to a 
statement of claim for a defendant who is a person of un­
sound mind not so found by inquisition or judicial declara­
tion in lieu of an inquisition, the plaintiff may apply to the 
court or a judge for an order that a guardian of such de­
fendant be appointed, by whom lie may appear and defend 
the action.

(2) No such order shall be made unless it appears 
on the hearing of such application that the statement of 
claim was duly served, and that notice of the application was, 
after the expiration of the time allowed for filing statement 
of defence, and at least six clear days before the day in the 
notice named for hearing the application, served upon, or 
left at the dwelling house of, the person with whom or under 
whose care such defendant was staying at the time of serving 
such statement bf claim.

(3) Upon such application the official guardian shall lie 
so appointed, unless a judge for special reasons otherwise 
orders. B.S.M. c. 40, r. 253.

23G. Where infants, or persons of unsound mind not so 
found by inquisition, are served with any office copy of a 
judgment or order in any proceedings, or arc made parties 
to actions after judgment, guardians ad litem are to be ap­
pointed for them in like manner as before judgment. B.S.M. 
c. 40, r. 254.

237. Where a person required to be served with an office 
copy of a judgment or order is an infant, or a person of un­
sound mind not so found by inquisition, the service is to 
he effected upon such person or persons, and in such manner, 
us the master, before whom the reference under the judgment 
or order is being prosecuted, directs. B.S.M. c. 40, r. 255.

238. A person desirous of appointing a guardian for him­
self, other than the official guardian, to defend an action or 
matter, may go before a judge or master, with the proposed 
guardian, but he must satisfy the judge or master by affi­
davit that the proposed guardian is a fit person, and has no 
interest adverse to that of the person of whom he is to be 
the guardian in the matter in question; and if the affidavit 
is not sufficient for this purpose, the judge or master may 
examine the proposed guardian, or the person making the 
affidavit, viva voce, or require further evidence to be adduced 
until he is satisfied of the propriety of the appointment. 
B.S.M. c. 40, r. 25G.
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JOINDER OF CAUSES OF ACTION.

*230. Subject to the following rules, the plaintiff may •Tolnd,r°f
, ' . i • I 1 r i • " < aueea ofmute, in the same action and in the same statement of claim, action, 

several causes of actions. It.S.M. c. 40, r. 257.

240. Ko cause of action shall, unless by leave of the *cct(|°£"y,or 
court or a judge, bo joined with an action for the recoveryof land- 
of land, except claims in respect of mesne profits or arrears 
of rent or double value in respect of the premises claimed, or 
any part thereof, and damages for breach of any contract 
under which the same or any part thereof are or is held, or 
for any wrong or injury to the premises claimed.

(3) Nothing in these rules contained shall prevent any 
plaintiff in an action of foreclosure or redemption, or for 
the immediate payment of the mortgage moneys, from ask­
ing for or obtaining a judgment or order against the defend­
ant for delivery of the possession of the mortgaged property 
to the plaintiff, either forthwith or on or after a final order 
for foreclosure or redemption, as the case may be; and such 
an action shall not be deemed an action for the recovery of 
land within the meaning of these rules. R.S.M. c. 40, 
r. 258.

241. Claims by an assignee for the benefit of creditors, ns2al™*^or 
such, shall not, unless by leave of the court or a judge, bebemmor 
joined with any claim by him in any other capacity. R.S.M.
c. 40, r. 259.

242. Claims by or against husband and wife may beSelgJ,nb/t 
joined with claims by or against cither of them separately. l“£and or 
K.S.M. c. 40, r. 200.

243. Claims by or against an executor or administrator, 5*!£IiSt 
as such, may be joined with claims by or against him per-vxecutor- 
sonally, provided the last-mentioned claims are alleged to
arise with reference to the estate in respect of which the 
plaintiff or defendant sues or is sued as executor or admin­
istrator. R.S.M. c. 40, r. 201.

244. Claims by plaintiffs jointly may be joined withj°i"ra™ilrn, 
claims by them, or any of them separately, against the same 
ilefendant. R.S.M. c. 40, r. 202.

245. If it be made to appear to the court or a judge that order for 
several causes of action joined in the same action are such Imm?1* 
as cannot all be conveniently disposed'of in one action, the
court or a judge may order any of such causes of action to
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be excluded, or may direct the issues respecting the separate 
causes of action to be tried separately, and may direct the 
statement of claim to be amended accordingly, and may make 
such order as to costs as may be just. R.S.M. c. 40, r. 263.

MORTGAGE ACTIONS.

miT'have* 246. Instead of a foreclosure, a mortgagee may pray for 
■aio instead of a sale of the mortgaged premises, and that any balance of the 
forecioeuie. raortgage debt remaining due after such sale may be paid 

by the mortgagor or by any surety for the payment of the 
mortgage debt who is a party to the action, and the same 
may be adjudged accordingly. R.S.M. c. 40, r. 264.

Term" on 247. The court may direct a sale of the property, instead 
lnetead of^ of a lorcclosurc of the equity of redemption, on such terms
directed“r as the court thinks fit, and, if the court thinks fit, without

previously determining the priorities of encumbrances, or 
giving the usual or any time to redeem. R.S.M. c. 40.
r. 966.

i>fponit where 248. If a request for a sale is made by a subsequent 
by'eubecliuciit encumbrancer, or by the mortgagor, or by any person claim- 
or rnorUfngor!" in# under them respectively, the party making the request 

is to deposit in court the sum of eighty dollars for the pur­
pose of covering expenses, unless otherwise ordered by the 
court or a judge. R.S.M. c. 40, r. 266.

c;nrCUma.Ten* 24!). An encumbrancer made a party in the master’s of- 
rnaetér'e office f100» n,I(l entitled to and desiring a sale of the mortgaged 
foryeaaiePly premises, is to make the necessary deposit therefor before the 

master’s report is settled, whereupon an order may be issued 
on pnccipc directing a sale of the mortgaged premises instead 
of a foreclosure, and thereupon the master is to compute 
subsequent interest and appoint a time and place, or times 
and places, for payment ; and all subsequent proceedings are 
to bo taken and had as if the judgment had lieen in the first 
instance a judgment for sale. R.S.M. c. 40, r. 267.

notify'defend 250. or uPon the deposit to obtain a sale being
nnt nekuig" made the plaintiff prefers that the sale be conducted by the 
Set ‘,®con" defendant desiring the sale, he may so elect; and he is there­

upon to notify the defendant of such election. The notice 
may lie to the effect set forth in form No. 15 in the schedule 
to these rules. R.S.M. c. 40, r. 268.
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251. Upon the plaintiff’s filing, in the office in which JJJj™ 
the proceedings arc pending, a note of such election and,lofond,inl- 
proof of service of such notice, the defendant making the de­
posit is to be entitled to a return thereof. R.S.M. c. 40, 
r. 209.

2.*»2. In default of payment being made according to the £f,n“o,r°*der 
report in a foreclosure or redemption action, a final order of cioeur.-. 
foreclosure may he granted against the party making default 
on an ex parte application. R.S.M. c. 40, r. 270.

253. There shall l>c one day appointed for redemption by „ppo'nu.'^for 
all parties, and no appointment of a new day shall be made r̂d®f|‘%l”l7l.e 
unless the court or a judge so orders for special reasons.
R.S.M. c. 40, r. 271.

254. If the purchase money be insufficient to pav what0r,ler f,or, 
lias been found duo to the plaintiff for principal, interest deficiency, 
and costs, subsequent interest and subsequent costs, in an
action for sale, the plaintiff is to be entitled (where the mort­
gagor is a defendant, and such relief is prayed for) to an 
order ex parte for the payment of the deficiency. R.S.M. 
e. 40, r. 272.

255. Where the state of the account ascertained by an Notice of 
order, or by the report of the master, is changed by payment "cîun7hore 
of money, by receipt of rents and profits, by occupation rent, changed after 

nr otherwise, before the final order for foreclosure or sale is order, 
obtained, the plaintiff, or other party to whom the mortgage
money is payable, may give notice to the party by whom the 
same is payable that he gives him credit for a sum certain, 
to be named in the notice, and that he claims that there re­
mains due in respect of such mortgage money a sum certain, 
to lie also named in the notice. R.S.M. c. 40, r. 273.

256. Upon the final order for foreclosure or sale being rmai ordor 
applied for, if the judge thinks the sum named in the notice n?uL"uch 
proper to be allowed and paid under the circumstances, the
order for final foreclosure is to go without further notice, 
unless the judge directs notice to be given. R.S.M. c. 40, 
r. 274

257. The party to whom the mortgage money is payable Party re- 
may apply in chambers for a reference to a master, or foraflerreport" 
an appointment, to fix such sums respectively; and in theappiy7oryncw 
latter case either upon notice or ex parte, as the judge thinkspayment 
fit; and the order to be made thereupon is to be served, or
service thereof to lie dispensed with, as the judge directs.
R.S.M. c. 40, r. 275.
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258. The party to whom such notice is given may apply 
in chambers for an appointment to ascertain and fix the 
amounts proper to be allowed and paid, instead of the 
amounts mentioned in such notice, or for a reference to a 
master for the like purpose ; and in case the judge thinks a 
reference to a master proper, the same may be made ex parte 
unless the judge otherwise directs. R.S.M. c. 40, r. 270.

259. In any action for the foreclosure or sale of the 
equity of redemption in any mortgaged property, or for 
recovery of possession thereof for default in the payment 
of interest or an instalment of principal, and in actions for 
the foreclosure of the rights and interests of a purchaser 
under an agreement of sale of land, the defendant or other 
person entitled to redeem may before judgment move to 
dismiss the action upon paying into court the amount then 
duo for principal, interest and costs, according to the terms 
of the mortgage or other instrument, without reference to 
and notwithstanding any provision therein for the accelera­
tion of the time or times for payment of any subsequent 
instalment or instalments of such principal in case of default 
of payment of an overdue instalment of principal or inter­
est, and ho shall thereupon lie relieved from the consequences 
of non-payment of so much of the principal money and in­
terest as may not then have become payable by reason of lapse 
of time. 3 Geo. 5, c. 12, s. 3, part.

2G0. In any action for the purposes and under the cir­
cumstances mentioned in the last preceding rule, a defend­
ant or party interested in the land may move to stay pro­
ceedings in the action after judgment, but before sole or 
final foreclosure or recovery of possession of the property by 
the plaintiff, upon paying into court the amount then due 
for principal, interest and costs, according to the terms of 
the mortgage or other instrument, without reference to and 
notwithstanding any provision therein for the acceleration 
of the time or times for payment of any subsequent instal­
ment or instalments of such principal in case of default 
of payment of an overdue instalment of principal or interest, 
and lie shrill thereupon be relieved from the consequences of 
non-payment of so much of the principal money and interest 
as may not then have become payable by reason of lapse of 
time. 3 Geo. 5, c. 12, s. 3, part.

2G1. Where an application is made to stay the proceed­
ings under the last preceding rule, the judgment may after­
wards be enforced by order of the court, upon subsequent 
default in the payment of a further instalment of the princi­
pal or of the interest. R.S.M. c. 40, r. 279.
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262. In a redemption action, in default of payment being ?rder,.0îl 
made according to the report, the defendant is to be entitled, redemption 
on an ex parte application in chambers, to a final order of act °"' 
foreclosure against the plaintiff, or to an order dismissing the
action with costs to be paid by the plaintiff to the defendant 
forthwith after taxation thereof. R.S.M. c. 40, r. 280.

263. In a redemption action, where the plaintiff is de- £lhrJ£3tlone 
dared foreclosed, directions may be given, either by the final piatnttrr in 
order foreclosing the plaintiff or by subsequent orders, that acuonP!l°n 
all necessary inquiries be made, accounts taken and proceed-forecloeed- 
ings had for redemption or foreclosure, or redemption or
sale, as against any subsequent encumbrancers, or for the 
adjustment of the relative rights and liabilities of the orig­
inal defendants as among themselves ; and such order shall 
have the same force and effect as a judgment obtained by the 
original defendant. R.S.M. c. 40, r. 281.

CROWN ACTIONS.

264. The procedure and forms which are from time to Procedure 
time in force for the prosecution of rights, claims or de-action»" 
manda, or for the recovery of the possession of any lands, 
deeds or personal property, between subject and subject, shall 
be used in the like cases for the prosecution of rights, claims 
■ >r demands which llis Majesty may have against any person 
or persons, body or bodies corporate, or for the recovery of 
the possession of any lands, deeds or personal property where­
to His Majesty claims to be entitled ; but the right of reply 
shall l>e always allowed to the Attorney-General, and to any 
King’s counsel having written authority from him for that 
purpose. R.S.M. c. 40, r. 282.

265. In case, in any action or other proceeding before £°*£n°'n 
any court or tribunal in Manitoba, by or on behalf of the crown 
< rown, against any corporation or person, in respect of any 
lands, tenements or hereditaments, or of any goods or chat­
tels, belonging to or accruing to the Crown, or standing or 
being in the name of His Majesty, or in respect of any sum 
"f money due and owing to His Majesty by virtue of any vote 
of the Legislature for the service of the Crown, or by virtue 
of any statute relating to the public revenue, or in any man­
ner whatsoever, judgment is given for the Crown, His 
Majesty’s Attorney-General may recover costs in the same 
manner as and under the same rules, regulations and provi­
sions that apply to the payment or receipt of costs in pro­
ceedings between subject and subject. R.S.M. c. 40, r. 283.
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200. If in any information, action or other proceeding 
judgment is given against the Crown, the defendant is en­
titled to costs, subject to the same rules as though such pro- 
reeding had been had between subject and subject. R.S.M. 
e. 40, r. 284.

Division V.

SERVICE OF PAVERS.

Statement of Claim.

207. No personal service on a defendant of a statement 
of claim or other document by which an action or proceed­
ing may be commenced shall be required, where the defend­
ant by his solicitor accepts service and undertakes to file u 
statement of defence. R.S.M. c. 40, r. 180.

ordinary 208. A statement of claim shall l>e served bv leaving
me1 hod ol . , . . 1. . ,
service. with the defendant a copy of such statement of claim and 

of all the endorsements thereon. R.S.M. c. 40, r. 181.

■ervic<ullonal 200. Where service is required, the service thereof, when­
ever practicable, shall be personal ; but if it be made to ap­
pear to the court or judge on affidavit that the plaintiff is 
from any cause unable to effect prompt personal service, the 
court or judge may make such order for sulretituted or other 
service, or for the substitution for service of notice by ad­
vertisement or otherwise, as may seem just. R.S.M. c. 40, 
r. 182.

Personal 
service of 
statement of 
claim when

necessary.

sutenunt or" 270. The person serving a statement of claim shall, with- 
memorandum *n ^irco days at most after the service, endorse thereon the 
of service. day of the month and week of the service thereof ; otherwise 

the plaintiff shall not be at liberty, in case of no statement 
of defence being filed, to proceed by default without the 
leave of a judge, such leave to be obtained at the cost of 
the plaintiff and such cost to be in no event charged against 
the defendant.

Anidavlt of

mention day 
such indorse­
ment made.

(2) Every affidavit of service of such statement of claim 
shall mention the day on which such end- '•semen t was made. 
R.S.M. c. 40, r. 184.
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Papers Generally.

271. When any party sues or defends in person, the other 55'™ when 
parties may serve all papers and proceedings in the action S“frel£deeuc1,,nor 
by leaving a copy of the same in the office from which the person, 
statement of claim issued. In such cases the copies so left
shall be delivered out to the party suing or defending in 
person on application therefor. R.S.M. c. 40, r. 185.

272. Unless otherwise provided by statute or rule ^£Bereelpclead' 
court, pleadings and notices required to bo served in any may be 
action may be served in any judicial district. R.S.M. c. 40,’ rv <l
r. 359.

273. It shall not lx? necessary to the regular service ofjjoj®n°f 
an order that the original shall lx? shown, except in the cases order* 
of attachment. R.S.M. c. 40, r. 367.

Substitutional Service.

274. It shall be lawful for the court or judge, on appli- order for . 
cation for that purpose, on proper grounds, upon such con­
ditions and in such manner as shall seem just and right 
under the circumstances, to order substitutional or other ser­
vice of all statements of claim, petitions, papers and pro­
ceedings, attaching or garnishing orders, summonses and pro­
ceedings, upon all persons, partnerships, associations, com- Effect of. 
panics and firms, and upon all corporations, whether domes­
tic or foreign, and whether domiciled within or without the 
Province, and upon all persons, whether resident within or 
without the Province; and the service made in pursuance 
of any such order shall be good and effectual service and 
slrnll have the same effect as though personally effected with­
in the Province; and previous service so made may be homo-Homologating 
legated by a subsequent order, any statute, usage, custom or service*!" 
law to the contrary thereof notwithstanding. R.S.M. c. 40, 
r. 183.

275. In actions relating to caveats registered under the "Real Pro- 
pr-.visions of “The Real Property Act,” the court or judge proceeding, 
may, upon application supported by an affidavit or affidavits 
showing difficulty in effecting personal service after diligent 
efforts, order substitutional service of the statement of claim 
<>r other proceeding by serving the agent or agents named in 
the caveat and by publication in one or more newspapers.
3 Geo. 5, c. 12, s. 3, part.
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withMrvice 276. Whore it appears, upon the hearing of any matter 
that by reason of absence, or for any other sufficient cause, 
the service of notice of the application or of the appointment 
cannot be made, or ought to be dispensed with, such service 

substituted may be dispensed with, or any substituted service or notice, 
service. foy advertisement or otherwise, may be ordered. R.S.M. 

c. 40, r. 308.

Married Women, Infants, Lunatics.

marriedon 277. A married woman shall lie served in the same man- 
wonnn. ner as a party to an action or matter not under disability ;

and the like proceedings may be had on such service, and 
with the like effect, as if the married woman were a feme 
sole. R.S.M. c. 40, r. 188.

service upon 278. Where the action is in respect of an estate in which 
guardian of nil infant is interested, service on the official guardian shall 
infanta. g00(j gervjce on the infant defendant.

nn™?nranhtnn (2) If in such case there arc more than one infant do­
nné copy only fendant, for whom service is to lie made on the official guar- 
served? dian, one copy only need be so served.

omeui (3) From the time of such service the official guardian
aurh services shall liecoinc and be the guardian ad litem of the infant, un- 
guardian less and until the court otherwise orders ; and it shall be
a,11,tew. his duty forthwith to attend actively to the interests of the

infant in the action, and for that purpose to communicate 
with all proper parties, including the father or guardian (if 
any) of the infant, and also the person with whom or under 
whose care the infant resides, in case such person is not the 
infant’s father or guardian ; and the guardian is to make 
such other inquiries and to take such other proceedings as 
the interests of the infant may require. R.S.M. c. 40, r. 180.

?nfanteupon 279. Where an action is brought against an infant de- 
pcmonaiiy. fendant for the recovery of lands, goods or chattels of which 

he is personally in possession, service shall be made on the 
infant personally, and one copy of the statement of claim 
shall also be delivered at the office of the official guardian.

infant* on (2) When the action is against the infant in respect of 
personally a personal tort or for mere recovery of money, the infant 

shall be served as in the case of an adult defendant. R.S.M. 
v. 40, r. 190, 191.
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2SO. When the infant is personally served and is not re- ^®j}lan to 
presented by the official guardian, there may be a guardian te appointed, 

appointed for the infant as in actions at common law before 
the passing of “The Queen’s Bench Act, 1895.” B.S.M. 
c. 40, r. 192.

281. Any person interested may move before a judge in Appointment 
chambers for an order appointing a guardian other than the of guard,an- 
official guardian, whereupon such order as may be consid­
ered most conducive to the interests of the infant shall be 
made. B.S.M. c. 40, r. 193.

2S2. Where a lunatic, or where a person of unsound mind fueJISc«upo,, 
not so found by inquisition or judicial declaration, is a de­
fendant to the action, service on the committee of the lunatic, 
or on the person with whom the person of unsound mind 
resides, or under whose care lie or she is, shall, unless the 
court or a judge otherwise orders, be deemed good service 
on such defendant.

(2) Xo further proceedings arc to lie taken against suchodua/-,<il,“nf0r 
a defendant who has no committee, until a guardian ad litem oUuntttcon7-lth" 
is appointed. B.S.M. c. 40, r. 194, 195. mittee.

Partners.
283. Where partners are sued in the name of their firm, jjj™*** •

the statement of claim shall be served cither upon any one *» nrm name, 
or more of the partners or, at the principal place within 
Manitoba of the business of the partnership, upon any per­
son having at the time of service the control or management 
of the partnership business there; and, subject to the rules 
hereinafter contained, such service shall be deemed good ser­
vice upon the firm. B.S.M. c. 40, r. 196.

l'M. Where one person, carrying on business in the name SîïlnMîriM 
of a firm apparently consisting of more than one jierson, is ln
sued in the firm name, the statement of claim may be served 
at the principal place within Manitoba of the business so 
carried on, upon any person having at the time of service 
the control or management of the business there; and, sub­
ject to any rules of court, such service shall be deemed good 
service on the person so sued. B.S.M. c. 40, r. 197.

Corporations.

-’85. In all actions, suits or proceedings, every statement service-upon 
of claim, petition, order, writ or other proceeding against avorporatlone' 
corporation aggregate, and, in the absence of its appearance 
hy a solicitor, all papers and proceedings in the action, suit 
f,r proceeding before and to final judgment or order, and all
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Service upon 
railway coin- 
panlf-e, etc.

Service of

upon general 
agent of 
non-reeldont.

corporations, 
etc., deemed

Jurisdiction 
In attaching 
ami garnish­
ing proceed-

attaching or garnishing orders, summonses or proceedings, 
whether before or after final judgment or order, may be 
served on the mayor, warden, chairman, reeve, president or 
other head or chief officer, or on the municipal, town, village 
or city clerk, or on the cashier, treasurer, manager, secre­
tary, clerk or agent of such corporation or agency thereof 
in Manitoba, whether the principal or head office thereof 
is within or without Manitoba, and whether such corpora­
tion be domestic or foreign. R.S.M. c. 40, r. 198.

28G. A statement of claim issued against a railway, tele­
graph or express corporation, and all subsequent papers and 
proceedings in the event of statement of defence not having 
been duly filed, may be served on the agent of such corpora­
tion at any branch or agency thereof, or on any station-mast­
er of any railway company, or on any telegraph operator or 
express agent having charge of any telegraph or express of­
fice belonging to such corporation ; and any such station- 
master, operator or express agent shall, for the purpose of 
being served with a statement of claim issued against such 
corporation, or any paper or proceeding as aforesaid, in the 
event of no defence being put in by the corporation, be deem­
ed the agent thereof. R.S.M. c. 40, r. 199.

287. Every person who, within Manitoba, transacts or 
carries on any business as the general agent for any person 
or partnership, company or firm not incorporated, or for 
any corporation, whether domestic or foreign, whoso chief 
place of business or head office is without the said Province, 
shall, for the purpose of being served with the statements of 
claim, petitions, orders, writs, papers or other proceedings 
aforesaid, be deemed the agent of such person, partnership, 
company or firm ; and service on such agent of any statement 
of claim, petition, order, writ, paper or other proceeding 
shall be treated ns personal service upon such person, part­
nership, company, firm or corporation. R.S.M. c. 40, r. 186.

288. Every corporation aggregate or partnership com­
pany, whether domestic or foreign, and whether the prin­
cipal or head office is within or without the Province of 
Manitoba transacting or carrying on any business within 
said Province by or through anv branch or agency thereof 
situate within said Province, shall, in respect of any matter 
or thing arising within the said Province be deemed to be 
and shall be within the jurisdiction of the courts of the 
said Province in all attaching or garnishing orders or other 
proceedings, to the same extent as if the principal or head 
office were within the said Province. R.S.M. c. 40, r. 187.
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289. Where, by any statute, provision is made for service ■•by 
of any writ of summons, bill, petition, or other process upon ”naytû{^clal 
any corporation, or any society or fellowship, or any body
or number of persons, whether corporate or otherwise, a 
statement of claim may be served in the manner so provided.
R.S.M. c. 40, r. 200.

Service out of Manitoba.

290. Service out of the jurisdiction of a statement of olVot 
claim, or other document by which a matter or proceeding Jurisdiction, 
is commenced, may be made, whenever—

(a) the whole subject matter of the action is land situ­
ate within Manitoba (with or without rents or profits) ; or

(b) any act, deed, will, contract, obligation or liability 
affecting land or hereditaments situate within Manitoba is 
sought to be construed, rectified, set aside or enforced in the 
action ; or

(c) any relief is sought against any person domiciled 
or ordinarily resident within Manitoba; or

(d) the action is for the administration of the personal 
estate of any deceased person, who at the time of his death 
was domiciled within the jurisdiction, or for the execution 
(as to property situate within the jurisdiction) of the trusts 
of any written instrument of which the person to be served 
is a trustee, which ought to be executed according to the law 
of Manitoba; or

(e) the action is founded on any breach or alleged 
breach within Manitoba of any contract wherever made, 
which, according to the terms thereof, ought to be performed 
within Manitoba ; or the action is founded on any tort com­
mitted within Manitoba ; or

(f) any injunction is sought as to anything to be done 
within Manitoba, or any nuisance within Manitoba is sought 
to be prevented or removed, whether damages are or are not 
also sought in respect thereof ; or

(ff) any person out of the jurisdiction is a necessary or 
proper party to an action properly brought against some 
other person duly served within the jurisdiction. R.S.M. 
c. 40, r. 201.

;:,1- Service out of the jurisdiction of a statement of KlntdhM 
claim or other document by which a matter or proceeding is Jîînîtob* 
commenced may be allowed by the court or a judge, where 
the action is not for any matter within any of the classes

VI



Cai\ 40 Cocut of King’s Bench.

Other modes 
of proceeding

defendant.

Solicitor's 
admission or 
acceptance 
of service.

Service upon 
solicitor.

Service upon

ordered.

for which service out of the jurisdiction is provided by the 
last preceding rule, but it appears to the satisfaction of the 
court or judge that the plaintiff has a good cause of action 
against the defendant upon a contract or judgment, and that 
the defendant has assets in Manitoba of the value of two 
hundred dollars at'least, which may be rendered liable to the 
judgment in case the plaintiff should recover judgment in 
the action ; and if the defendant does not appear, the court 
or a judge is to give any directions which the court or 
judge from time to time sees fit as to the manner of pro­
ceeding in the action and the conditions on which the same 
may bo proceeded with, and shall require the plaintiff, before 
obtaining judgment, to prove his claim and the amount of 
debt or damages claimed by him in the action in the usual 
mode, having regard to the nature of the case, as the court 
or judge may direct. R.S.M. c. 40, r. 202.

292. Where a party to any action or matter is absent 
from the Province or cannot be found therein to be served, 
the court may authorize proceedings to be taken against him 
according to the practice of the court in the case of a de­
fendant whose residence is unknown, or in any other manner 
that may l>c provided or ordered, if the court, under the 
circumstances of the case, deems such mode of proceeding 
conducive to the ends of justice. R.S.M. c. 40, r. 203.

Service on Solicitor.

293. Admissions and acceptances of the service of an 
order, pleading, notice of motion or other paper upon the 
opposite solicitor need not be verified by affidavit. R.S.M. 
c. 40, r. 300.

294. All writs, pleadings, notices, orders, appointments, 
warrants and other documents and written communications, 
which do not require personal service upon the party to be 
affected thereby, shall be served upon his solicitor when 
residing in Winnipeg, or, if his solicitor does not reside in 
Winnipeg, then either upon his solicitor, or, if such solicitor 
does not reside in the city or town in which is situated the 
office of the court where the proceedings are being conducted, 
and has not an office in such city or town, upon the agent, 
if any, named in the book provided for by rule 1G3, or upon 
the Winnipeg agent of such solicitor named in the book pro­
vided for by rule 1G2, unless the court or a judge or a 
master, before whom any such proceeding is had, shall give 
any direction as to the manner in which any such notice, 
appointment, warrant or other document or written com*
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munication is to be served. Where any solicitor has not 
caused such entry to be made in either of the books, provided J°*et*n«*0,,y 
for by rules 1G2 and 163, then the posting up of a copy entry in 
of any such notice, appointment, warrant or other document £nd°agent s 
or written communication, for such solicitor, in the office 00 
in which the proceedings are being conducted, is to be deemed 
sufficient service, unless the court or judge or master, as the 
case may be, directs otherwise. 2 Geo. 5, c. 14, s. 5.

295. Where service is made upon the Winnipeg agent service on 
of a solicitor, such sen-ice shall be held to have been made IglirMo he 
four days later than the actual (jate of service. R.S.M. c. 40, ?aeteTetUn 'Bye
_ o/iq actual dater. üUj. cf eervice.

29G. A party suing or defending by a solicitor shall not changing 
be at liberty to change his solicitor in any action or matter 
without an order of the court for that purpose, which may 
lie obtained on præcipe without payment of costs ; and until 
such order is obtained and served, and notice thereof given 
to the officer with whom the pleadings are filed, the former 
solicitor shall lx? considered the solicitor of the party. R.S.M. 
c. 40, r. 363.

297. Xfhere a plaintiff who has sued out a statement cwctpmrty 
"f claim in person, or a defendant who has entered his de-act,n« in. . ... . . . person andImce in person, gives through a solicitor notice in writing ■uba.quentiy 
to the opposite party, or the solicitor or agent of such party, SuorT’mi 
of the solicitor being authorized to act as solicitor for thc?ierêorno,Ue 
party on whose behalf the notice is given, all pleadings, 
notices, orders and other proceedings which, according to 
the practice of the court, are to be delivered to, or served 
upon, such party, shall thereafter be delivered to, or served 
upon, such solicitor. R.S.M. c. 40, r. 3G4.

298. In any action instituted by a mortgagee or other service or 
person having a charge on real property, for the foreclosure f07forel"8* 
or sale of property, and to which action any judgment, exe-be 
eution or attaching creditor of the mortgagor, or of the per- °» c“,£,l,nor 
son liable to the charge, is a defendant, personal service on cans, 
such creditor shall not be necessary ; the plaintiff in any such
action may elect to serve the creditor personally or may pro- 
ceed as hereinafter provided. R.S.M. c. 40, r. 365 ; 3 Geo. 5,

12, s. 3, part.

299. Every notice, whether in proceedings in court, or service of
in extra-judicial proceedings, or otherwise, required to be upon exccu-cee 
-rved upon any execution or attachment creditor, or upon m°"toreltach' 

the person entitled to enforce a registered certificate ofcredltore
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judgment, may be served upon the attorney who appears, by 
such execution, attachment or registered certificate of judg­
ment or attachment, to have issued the same, or upon a 
professional partner of such attorney, who is such partner 
at the time of service, and when the last renewal of such 
execution, attachment or certificate of judgment or attach­
ment appears to have been made by an attorney other than 
the one who originally issued the same, then such notice may 
be served upon the attorney who appears to have made or 
issued such last renewal, or his partner aforesaid, and such 
service shall have the same effect as personal service of such 
notice. If a registered certificate of judgment or attachment 
does not show the name of the attorney who issued the same, 
such service may be made upon the attorney who obtained 
the judgment or order upon which such certificate is given, 
or his partner as aforesaid. Il.S.M. c. 40, r. 366.

Division VI.

PLEADING.

STATEMENT OF CLAIM.

300. The statement of claim shall be entitled in the court 
and shall set out—

(a) the names and residences of the plaintiff and de­
fendant ;

(b) a plain statement of the cause of action and the re­
lief claimed in ordinary language ;

(e) where the cause of action or one of the causes of 
action is such that the defendant would under the former 
practice have been entitled to an order for particulars, a bill 
of such particulars ;

(d) where the whole or part of the cause of action is a 
debt or a liquidated demand, or such a demand as would 
have been the subject of an action upon the common or money 
counts, or one or more of such causes of action, in all cases, 
a statement of the particulars of such demand or claim in the 
form used before the coming into force of “The Queen's 
Bench Act, 1895,” for special indorsements on writs of sum­
mons or for particulars under the common or money counts 
of a declaration, or a substantially similar form ; interest 
may be claimed and a claim for interest shall not be held to 
render a claim unliquidated. R.S.M. c. 40, r. 285.
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301. The statement of claim and every copy thereof serv- endorl'mvms 
ed 'hall boar the following notices or endorsements annexed “p®«
to or endorsed thereon— claim.

(a) the name and address of the solicitor who issues the 
same, or of the solicitor and his agent if issued by an agent, 
or of the plaintiff if issued by the plaintiff in person ;

(b) the office in which and the time within which the 
statement of defence is to be filed, and that, in default of 
a statement of defence being filed, judgment may be signed ;

(c) where the action is only for a claim specified in 
paragraph (d) of the last preceding rule, a notice or endorse­
ment that, upon payment of the sum claimed and ten dollars 
for costs, together with the costs of service of the statement 
of claim, the action will be discontinued. R.S.M. c. 40, 
r. 280.

DEFENCE AND COUNT .RCLAIMS.

302. The statement of defence and every copy thereof f0°nr™n?,n or
served shall contain— statement of

defence and
. , . it , counterclaim.

( a ) a statement m plain and ordinary language of the 
matters of defence upon which the defendant intends to rely',

(b) if there he a set-off or counterclaim, particulars of 
the same such as might have lieen ordered under the former 
practice under a plea of set-off or counterclaim ;

(c) a statement of any matter of demurrer intended to 
lie argued. R.S.M. c. 40, r. 287.

303. The statement of defence shall also l>ear a notice endorsement 
annexed thereto or endorsed thereon, stating the name and ^pe°nntB^te" 
address of the solicitor who files the same, or of the solicitor defence, 

and his agent if filed by an agent, or of the defendant if
filed by the defendant in person. R.S.M. c. 40, r. 288.

304. The including of a demurrer in a statement of de-i^cfudinr 
fence shall not admit any allegations of fact in the state- demurrer, 
ment of claim, except for the purposes of the demurrer.R.S.M. c. 40, r. 289.

305. The defendant or third party filing a statement of *ta™ment ôt 
defence shall admit, in his statement of defence, such of the defence.11 

allegations in the statement of claim as he knows or can
readily ascertain to be true, and in his denials of allegations
<>f fact shall deny specifically wherever possible ; and all Denian
allegations in a statement of claim shall be held to l)e ad-reQUlrcd
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counier-

StrlkIng < 
counter­

mined unless the party defendant has denied the same; but 
no denial or defence shall be necessary as to damages claimed, 
or their amount, and they shall be deemed to be put in issue 
in all cases unless expressly admitted. 7-8 Ed. 7, c. 12, 
s. 4; 2 Geo. 5, c. 14, s. 2.

306. A defendant in an action may set up by way of 
counterclaim, against the claim of the plaintiff, any right or 
claim, whether the same sound in damages or not.

(2) A counterclaim shall have the same effect as a state­
ment of claim in a cross action, so as to enable the court to 
pronounce a final judgment in the same action, both on the 
original and on the cross claim. R.S.M. c. 40, r. 291.

307. Where a defendant sets up a counterclaim, if the 
plaintiff, or any other person named in manner aforesaid as 
party to such counterclaim, contends that the claim thereby 
raised ought not to be disposed of by way of counterclaim, 
but in an independent action, he may, at any time before 
trial, apply to the court or a judge for an order that such 
counterclaim may l>e excluded; and the court or a judge 
may, on the hearing of such application, make such order as 
«hall be just. R.S.M. c. 40, r. 292.

Judgment for 
balance of 
counterclaim.

308. Where in any action a counterclaim is established 
against the plaintiff’s claim, the court may, if the balance 
is in favor of the defendant, give judgment for the defend­
ant for such balance, or may otherwise adjudge to the de­
fendant such relief as he may be entitled to upon the merits 
of the case. R.S.M. c. 40, r. 293.

counterclaim 
affecta third 
peraon.

309. Where a defendant by his defence sets up any 
counterclaim which raises questions between himself and 
the plaintiff along with any other person, he shall add to the 
title of his defence a further title similar to the title in a 
statement of claim, setting forth the names of all the persons 
who, if such counterclaim were to be enforced by cross action, 
would be defendants to such cross action, and shall deliver 
his statement of defence to such of them as are parties to the 
action within the period within which he is required to de­
liver it to the plaintiff. 10 Ed. 7, c. 17, s. 3.

»ünteerrh!im 810. Where any such person as in the last preceding rule 
creon*1 th,rd menti°ned n°t a party to the action, he shall be summoned 

to appear by being served with a copy of the defence; and 
such service shall be regulated by the same rules as are here­
inbefore contained with respect to the service of a statement
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of claim ; and every defence so served shall be endorsed with 
the following notice:—

Take notice that your defence to the within counterclaim ia to 
lie filed in the office of the at Manitoba,
within days after service hereof, otherwise judgment
will he entered against you. 10 Ed. 7, c. 17, s. 4.

311. Any person not originally made a party to theof 
action, who is served with a counterclaim as aforesaid, musteuch third 
file his statement of defence as if lie had been served with a 
statement of claim in an action. Such person shall be a 
party to the action from the time when the counterclaim is 
filed. R.S.M. c. 40, r. 296; 3 Geo. 5, c. 12, s. 3, part.

. . - _ . # . as U counierC|aim.
party to a counterclaim, must deliver a defence thereto as 
if it were a statement of claim. R.S.M. c. 40, r. 297 ;
3 Geo. 5, c. 12, s. 3, part.

313. A plaintiff may deliver a reply to any statement %tèmênt of 
of defence within eight days after the defence or the last of<lefe,,ce- 
the defences has been delivered, and not thereafter, unless
the time is extended by the court or a judge. 5-6 Ed. 7, 
c. 17, s. 2, part.

314. No pleading subsequent to replv shall be pleadedNo eu.be<1<iu.e"f. 1 - , ° 1 . - *•. . * . pleading withwithout leave of the court or a judge, and then only on such out leave, 
terms as the court or judge thinks fit. After the filing of 
such reply, the defendant shall be held without further plead­
ing to have denied all material allegations in such reply.
5-6 Ed. 7, c. 17, s. 2, part.

315. The time limited for filing a statement of defence JJ,™” df®fren(.P 
to a counterclaim shall be as stated in rules 182 and 183, ‘"al™untcr 
except in the ease of a plaintiff who shall deliver it within
eight days from service of the counterclaim on him. R.S.M. 
c. 40, r. 298 ; 3 Geo. 5, c. 12, s. 3, part.

316. Where any defendant to a counterclaim files his J0uv'**nlnK 
statement of defence thereto, all the rules applying to the ■ubeequMt,, 
conduct of actions where a defence is filed to a statement of to counter- 
claim, shall apply, mutatis mutandis, to the subsequent pro-rln ma 
feedings on the counterclaim. 10 Ed. 7, c. 17, s. 5, part.

317. Where any defendant to a counterclaim, includingSKSTeounKr- 
tli* plaintiff in the action, fails to file his defence thereto »,eaf,™"en®1 
within the time limited, such proceedings may bo -taken
against him and such judgment signed on default as in 
similar eases where a defendant has failed to file his state­
ment of defence to a statement of claim. 10 Ed. 7, e. 17, 
s. part; 3 Geo. 5, c. 12, s. 3, part.
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PLEADING GENERALLY.

318. The rules and laws of pleading in use at common 
law and in equity before the coming into force of “The 
Queen’s Bench Act, 1805,” arc abolished. R.S.M. c. 40.
r. 309.

310. The following rules of pleading shall be substituted 
for those used prior to the coining into force of “The Queen’s 
Bench Act, 1806.” K.S.M. 10, v. 800.

320. Except as mentioned in rules 311, 312, 313 ami 
314, the only pleadings in an action shall be a statement 
of claim and statement of defence. The action shall lie at 
issue at the expiration of ten days from the delivery of the 
last pleading. After statement of defence is filed the plain­
tiff shall be held, without further pleading, to have denied 
all material allegations in the statement of defence, and lie 
may amend his statement, of claim and set up such matters 
in answer to the statement of defence as he might have set 
up under the former practice by amendment in equity or by 
replication at law. R.S.M. c. 40, r. 301 ; 5-0 Ed. 7, c. 17.
s. 3 ; 3 Geo. 5, c. 12, s. 3, part.

321. Every pleading may lie either printed or written, 
or partly printed and partly written ; but no more than four 
copies of any pleading or other document are to lie allowed to 
any party in the cause or matter, exclusive of the draft, but 
inclusive of all other copies that may lie required or made 
in the progress of the cause. R.S.M. c. 40, r. 302.

322. If more than three copies of any pleading or other 
document, exclusive oi the draft, are required, the party 
may have the pleading or document printed for the purposes 
of the cause or matter ; and in that ease lie shall, in lieu of 
all charges for copies, lx* allowed thirty cents per folio of the 
pleading or document, and his reasonable disbursements of 
procuring the same to be printed. R.S.M. c. 40, r. 303.

323. Every pleading subsequent to statement of claim 
shall be delivered between the parties, and shall be marked 
on the face with the date of the day on which it is filed, the 
title of the action and the description of the pleading ; and 
the delivery of such pleading shall include filing. R.S.M. 
c. 40, r. 304.

324. When a pleading subsequent to statement of claim 
is filed, it shall be served as under the former practice, ex­
cept as in these rules otherwise specifically provided. R.S.M. 
c. 40, r. 305.
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325. Pleadings shall contain a concise statement of the 
material facts upon which the party pleading relies, hut not 
the evidence by which they are to be proved ; dates, sums, 
and numbers shall be expressed in figures ; the signature of 
counsel shall not be necessary ; forms similar to those in the 
schedule to these rules may be used. R.S.M. c. 40, r. 300.

320. A party to an action who furnishes particulars [>oar^cuJ]“r“ 
pursuant to demand or order shall file such particulars, be­
fore service thereof, in the office in which the pleadings in 
the action arc filed. 10 Ed. 7, c. 17, s. 0.

327. Admissions are, in all cases where it is practicable, Adm,eelo"B- 
to lie by reference to the numbers of the paragraphs in the 
pleading to which they relate, with such qualifications as
may be necessary or proper for protecting the interests of 
tin- party making such admissions : Thus :—“The defend­
ant admits the allegations made in the first, second and 
third paragraphs of the plaintiff’s statement of claim.”
R.S.M. c. 40, r. 307.

328. Every statement of claim shall state specifically Relief
the relief which the plaintiff claims, either simply or in the be «tau-.i ° 
alternative, and may also ask for general relief. And the epecm'ally- 
same rule shall apply to any counterclaim made, or relief 
claimed, by the defendant in his statement of defence. If 
the plaintiff’s claim be for discovery only, the statement ot 
claim shall show such to be the case. R.S.M. c. 40, r. 308.

320. Where the plaintiff seeks relief in respect of several ^aime or 
distinct claims or causes of complaint founded upon separ- ^etated'° 
ate and distinct facts, they shall be stated, as far as may be, separately, 
separately and distinctly. And the same rule shall apply 
where the defendant relies upon several distinct grounds of 
defence or counterclaim founded upon separate and distinct 
facts. R.S.M. c. 40, r. 309.

330. Where the contents of any documents are material, doSumeït 
it shall be sufficient in any pleading to state the effect there-
of as briefly as possible, without setting out the whole or any 
part thereof. R.S.M. c. 40, r. 310.

331. Where it is material to allege malice, fraudulent A,"‘ga1Uon 
intention, knowledge or other condition of the mind of any «to. 
person, it shall be sufficient to allege the same as a fact, 
without setting out the circumstances from which the same
b to be inferred. R.S.M. c. 40, r. 311.
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.‘{.'52. Where it is material to allege notice to any person 
of any fact, matter or thing, it shall bo sufficient to allege 
such notice as a fact, unless the form or precise terms of 
the notice is or arc material. R.S.M. c. 40, r. 312.

333. Where any contract or any relation between any 
persons docs not arise from any express agreement, but is 
to be implied from a series of letters, communications or 
conversations, or otherwise from a number of circumstances, 
it shall bo sufficient to allege the contract or relation as a 
fact, without setting them out in detail ; and if, in such a 
case, the person so pleading desires to rely in the alternative 
upon more contracts or relations than one, to be implied 
from such circumstances, he may state the same in the alter­
native. R.S.M. c. 40, r. 313.

334. Neither party need in any pleading allege any mat­
ter of fact which the law presumes in its favor, or as to which 
the burden of proof lies upon the other side, unless the same 
has first been specifically denied.

(E.g.—Consideration for a bill of exchange where a plain­
tiff sues only on the bill, and not for the consideration as 
a substantive ground of claim.) R.S.M. c. 40, r. 314.

335. If cither party wishes to deny the right of any 
other party to claim as executor, or as trustee, or as asignee 
for the benefit of creditors, or in any representative or other 
alleged capacity, or to deny the alleged constitution of any 
partnership firm, he shall deny the same specifically, or the 
same will be taken to be admitted. R.S.M. c. 40, r. 315.

336. If a party intends to contest the performance or 
occurrence of any condition precedent, he shall distinctly set 
up such condition and the non-performance or non-occurrence 
of it in his pleading, and subject thereto an averment of the 
performance or occurrence of all conditions precedent, neces­
sary for the case of the plaintiff or defendant, shall be im­
plied in his pleading. 7-8 Ed. 7, c. 12, s. 10.

337. ' Unless the incorporation of a corporate party to an 
action is specifically denied in the pleadings, it shall not be 
necessary to prove it. R.S.M. c. 40, r. 316.

338. Where a contract is alleged, in any pleading, a bare 
denial of the contract by the opposite party shall be con­
strued only as a denial of the making of the contract in fact, 
and not of its legality or its sufficiency in law, whether with 
reference to the statute of frauds or otherwise. R.S.M. c. 40, 
r. 317.

100



Court of King's Bench. Cap. 4G

339. No defence shall be pleaded in abatement. R.S.M. Element 
o. 40. r. 318.

340. No new assignment shall he necessary or used, no new 

Everything which was formerly alleged by way of newaeelenment- 
assignment is to be introduced by amendment of the state­
ment of claim. R.S.M, c. 40, r. 319.

341. No defendant in an action for the recovery of Defence to 
land, who is in possession by himself or his tenant, need plead “-covtr/of 
his title, unless his defence depends on an equitable estate orland‘ 
right, or he claims relief upon any equitable ground
against any right or title asserted by the plaintiff, but, 
except in the cases hereinbefore mentioned, it shall be suf­
ficient to state by wav of defence that he is so in possession, 
and he may nevertheless rely upon any ground of defence 
which he can prove, except a1» hereinbefore mentioned. R.S.M. 
c. 40, r. 320.

342. Nothing in these rules contained shall affect the £ùmyfb"ot 
right of a party to plead “not guilty by statute,” and every *,a,utc " 
defence of “not guilty by statute” shall have the same effect
as a plea of not guilty by statute has heretofore had. R.S.M. 
c. 40. r. 321.

343. Where a party pleads “not guilty by statute,” in-gùmyfuy°l 
tending to give the special matter in evidence by virtue of ""i,u,e” to 
an Act of Parliament, he shall insert in the margin of the env/tore er" 
paragraph of the pleading containing the defence the words ôn“u,# rcll,d 
“hy statute,” together with the year or years of the reign
in which the statutes upon which he relies for that purpose 
were passed, and also the chapter and section of each of 
such statutes, and shall specify whether such statute is public 
or otherwise, and whether such statute was enacted by the 
Imperial or Dominion Parliament, or by the Legislature 
of this Province, otherwise the defence shall be taken as not 
to have been pleaded by virtue of an Act of Parliament.
R.S.M. c. 40, r. 322.

ISSUES.

34 1. Where in any action it appears to a judge that thefeuim,the 
pleadings do not sufficiently define the issues of fact in dis-‘""“m.pute1 
put- l« tween the parties, or in case it appears to the judge Srut." 
that it would be advantageous to more particularly define the 
issue?, he may make an order defining and setting forth the 
issues between the parties and settling the terms of any 
admissions of fact made by any of the parties, pursuant admlM,onB- 
rule 537. Such order may be made after an appointment,
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Procedure. signed by the judge, un«l served upon the opposite party by 
the party obtaining the appointment, and shall lie prepared 
by one of the parties on the direction of the judge, and if 
not agreed to its terms shall l>e settled by the judge. 7-8 Ed. 
7, c. 12, s. 5.

STRIKING OUT, AMENDING PLEADINGS, ETC.

order scandai - 345. If, upoii hearing of a cause or matter, the court
be exS/nged® °f opinion that any pleading, petition or affidavit, or anv 

part of a pleading, petition or affidavit, is scandalous, the 
court may order the pleading, petition or affidavit to lie 
taken off the files, or may direct the scandalous matter to 
lie expunged, and is to give such directions as to costs as it 
may think right. R.S.M. c. 40, r. 324.

Motion to 340. A motion to have any pleading, petition or affidavit 
t-p made at ' taken off the files for scandal, or to have the scandalous matter 
fore hcartrfg. expunged, may lie made to the court or a judge at any time 

In-forc the hearing of the cause or matter. R.S.M. c. 40, 
r. 325.

orràmpn.ung 347. The court or a judge may, at any stage of the 
«cuminiohm proceedings, order to be struck out or amended any matter 
‘ing matters, in the pleadings respectively which may be unnecessary or 

scandalous, or which may tend to prejudice, embarrass or 
delay the fair trial of the action. R.S.M. c. 40, r. 326; 
7-8 Ed. 7, c. 12, s. 6.

Amendment 348. The plaintiff inav, without any leave, amend his 
without statement of claim at any tunc before the expiration of the 

time limited for filing the statement of defence thereto. He 
shall in such case issue and serve his amended statement of 
claim; and the time for tiling the statement of defence shall 
run from the service of such amended statement of claim.

rim.-for ming (o\ Where the partv served has alreadv filed a statement 
of defence, the tunc for filing a statement of defence to the 
amended statement of claim shall be eight days.

Principe (3) An order to amend anv pleading for the purpose of
order x / . . . . 1 1 . " 11 ,to amend rectifying a clerical error in names, dates or sums mav be
clerical errors obtained at any tune upon præcipc.

one order of (4) One order of course to amend the statement of claim 
amend obtain- as the plaintiff may be advised may be obtained by the plain- 
ome"before tiff on præcipe at any time before the action is at issue. 
",ei" R.S.M. c. 40, r. 327; 3 Geo. 5, c. 12, s. 3, part.
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349. A defendant who has set up any set-off or counter-
claim may, without any leave, amend such set-off or counter-without leave, 
claim at any time within eight days after filing the same.
Time as against all other parties to the action shall in such 
a case run from the filing and service of the amended set-off 
or counterclaim. R.S.M. c. 40, r. 328.

350. Where a party is served with an amended pleading Pleading to 
after he has himself pleaded to the pleading which has been pleading, 
amended, he may, if so advised, plead anew, or plead addi­
tional matter. If he does not plead anew or plead additional 
matter, his former pleading shall stand and be held to have
lieen pleaded to the amended pleading of the other party,
i; 8.M. <•. 40, r. 329.

351. In all cases not provided for by the three last Prc*^‘îenv!'"" 
ceding rules, application for leave to amend any pleading amend, 
may he made by either party to the court or a judge in 
chandlers, or to the judge at the trial of the action, and such 
amendment may be allowed. R.S.M. e. 40, r. 330.

352. Where a party intends to apply at the trial for an Notice of 
amendment of his pleadings, he may, a reasonable time he-
fore the day fixed for trial, serve a notice upon the opposite 
party setting forth the amendment intended to be asked for, 
and such amendment may be allowed. R.S.M. c. 40, r. 331.

353. If a party who has obtained an order for leave to rime limit for 
amend a pleading delivered by him does not amend the same amendm,nl- 
within the time limited for that purpose by the order or, if
no time is thereby limited, then within fourteen days from 
the date of the order, such order to amend shall, on the 
expiration of the time limited as aforesaid or of the fourteen 
days, as the case may be, become ipso facto void, unless the 
time is extended by the court or a judge. R.S.M. c. 40, 
r. 332.

354. A pleading may be amended by written alterations how amend- 
in the copies filed and served and by additions on paper to " “ e 
he interleaved therewith if necessary, unless the amendments
require the insertion of more'than two hundred words in any 
one place, or are so numerous or of such a nature that mak­
ing them in the copies filed and served would render the 
same difficult or inconvenient to read ; in either of which 
eases the amendment must be made by delivering a reprint 
or fresh copy of the pleading as amended. R.S.M. c. 40. 
r. 333.
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355. Where any pleading is amended, such pleading 
when amended shall be marked with the date of the order, 
if any, und(r which the same is so amended, and of the day 
on which •ueh amendment is made, in manner following, 
viz.:—

Amended day of , under order
dated day of

(2) Where a pleading is amended, the amendment shall 
be written or printed in ink of a different color from that 
used in the original pleading. R.S.M. c. 40, r. 334.

350. Where a pleading is amended, such amended plead­
ing shall be delivered to the opposite party within the time 
allowed for amending the same. R.S.M. c. 40, r. 335.

PLEADING MATTER ARISING PENDING THE ACTION.

357. Any ground of defence or counterclaim which has 
arisen after action brought, but before the defendant has 
delivered his statement of defence, may be pleaded by the 
defendant in his statement of defence or counterclaim, either 
alone or together with other grounds of defence. R.S.M. 
c. lo. r. 886.

358. Tf, after a counterclaim has l>cen delivered, any 
ground of defence arises to anything alleged therein by the 
defendant, it may be pleaded by the plaintiff thereto or be 
introduced by amendment into the statement of claim. 
R.8.M. c. 40, r. 887.

359. Where any ground of defence or counterclaim arises 
after the defendant has delivered his statement of defence, 
lie may introduce the same by amendment into his statement 
of defence or counterclaim. R.S.M. c. 40, r. 338.

300. In any such case the amendment of the pleading 
filed may, in case the usual time within which an amend­
ment may be made without order has expired, be made with­
out order, on filing a præcipe and an affidavit that the matter 
of the amendment arose within eight days next before the 
day of the making of such amendment. R.S.M. c. 40, r. 339.

301. Tn eases not provided for by the preceding rules, 
the leave of the court or a judge to amend the statement of 
claim or defence or counterclaim, or to deliver a further 
defence or counterclaim or defence to a counterclaim, is to 
be obtained on notice supported by afjfidavit. R.S.M. c. 40, 
r. 340.
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Division VII.

MISCELLANEOUS PROCEEDINGS IN AN ACTION.

EFFECT OF NON-COMPLIANCE AND ERRORS.

302. No proceeding shall be defeated by any formal ob- 
!• i-tion. R.S.M. c. 40, r. 341.

303. Non-compliance with anv of these rules shall not Non-compii- 
render any proceeding in any action or matter void, unless rules, effect ot 
the court or a judge so directs ; but such proceedings may
Ik- set aside either wholly or in part as irregular, or amended, 
or otherwise dealt with, in such manner and upon such terms 
as the court or judge thinks fit. It shall not be necessary 
to give effect to any objection on the ground of irregularity, 
if it shall appear that the interests of the party objecting 
are not and will not be affected by such irregularity. R.S.M. 
c. 1". r. 342.

304. No application to set aside process or proceedings irregularity, 
for irregularity shall be allowed, unless made within a reason- ®oPMt‘lllon" 
able time, nor if the party applying has taken a fresh step [Sieedinge 
after knowledge of the irregularity. R.S.M. c. 40, r. 343.,or

AMENDMENTS.

365. The court or a judge may at any time, and on Amendments 
such terras as to costs or otherwise as to the court or judge arror«et "° 
may seem just, amend any defect or error in any proceed­
ings; and all such amendments may be made as may be 
necessary for the advancement of justice, determining the 
real question or issue raised by or depending on the pro­
ceedings, and best calculated to secure the giving of judg­
ment according to the very right and justice of the case.
R.S.M, c. 40, r. 344.

30G. Where an action has been commenced in the name substitution 
"f the wrong person as plaintiff, or where it is doubtful ôrpiàinusa? 
whether it has been commenced in the name of the right 
plaintiff, the court or a judge, if satisfied that it has been 
m> commenced through a bona fide mistake and that it is 
necessary for the determination of the real matter in dis­
pute so to do, may order any other person or persons to be 
substituted or added as plaintiff or plaintiffs, upon such 
’< rms as may seem just. R.S.M. c. 40, r. 345.
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307. If an amendment is directed or allowed to be 
made at the trial, it shall not he necessary to draw up or 
issue an order therefor. The amendment may be at once 
made on the record, or a minute of the amendment to be 
made may be entered in the book of the registrar, deputy 
registrar, clerk or marshal, and the amendment may be 
formally made at any time afterwards. RS.M. c. 40, r. 340.

308. If an action be dismissed or judgment obtained 
through any slip, error or default, without determination 
on the merits, the court or a judge may reinstate such 
action or set aside such judgment on such terms as may seem 
just. R.S.M. c. 40, r. 347.
PAPER, NOTICES AND WRITTEN PROCEEDINGS GENERALLY.

309. All notices required by these rules or the practice 
of the court shall be in manuscript or print, or partly in 
manuscript and partly in print, unless expressly author­
ized by the court or a judge or by these rules to be given 
orally. R.S.M. c. 40, r. 348.

370. Proceedings, if printed, shall be printed with pica 
type leaded, on good paper, of foolscap size. R.S.M. c. 40, 
r. 349.

371. Every petition, issue, special case, affidavit and 
other proceeding of a like nature shall be divided into 
numbered paragraphs, and shall state concisely such matters 
and facts as may be necessary to truly inform the court. 
R.S.M. c. 40, r. 350.

372. All rolls and records shall lie upon parchment or 
paper, of such width and length as the registrar shall de­
scribe by written notice, to be put up in some conspicuous 
place in his office and in the offices of the several deputy- 
clerks of the Crown and pleas, and none of these officers 
shall be bound to receive any roll or record not made up in 
conformity to such notice, and such rolls and records shall 
not exceed, when folded, fourteen inches in length and six 
inches in breadth, written upon at least a sheet of paper 
and folded accordingly. R.S.M. c. 40, r. 351.

373. In all proceedings in a cause or matter, except 
pleadings, petitions in the nature of pleadings, judgments 
and decretal orders, the following short style of cause shall 
be sufficient:—

Between John Smith and others, plaintiffs, 
and

Richard Roe and others, defendants.
In case of proceedings which it has been the practice to 
entitle more shortly, thus:—

Smith M Roe,
such practice is to continue. R.S.M. e. 40, r. 352.
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574. The word folio shall mean one hundred words. Foll° *•160 
K.S.M. e. 40, r. 353.

COPIES OF PAPERS.

375. Office copies of affidavits and other proceedings for ,or 
service are dispensed with; and where service is required, 
true copies, instead of office copies, are to be served. K.S.M. 
e. 40, r. 354.

570. A party requiring a copy of any pleading, affidavit. 'ïuôlfforPPl1" 

exhibit or document not directed to be served is to make a copies of 
written application for the same to the solicitor of the party înrecrt"d0to be 
by whom it has been filed, or on whose behalf it is to bc"erved' 
used ; and where the party has no solicitor, then to the party 
himself. K.S.M. e. 40, r. 855.

377. Where an application is made for a copy of any Srniebing 
pleading, affidavit, exhibit or document, it is to be delivered BUCh cop,eB 
within forty-eight hours from the time of the demand, and 
any further time which may elapse before the delivery is 
not to lie computed against the party demanding the same.
K.S.M. c. 40, r. 356.

37 < As to taking copies of documents in possession of docimente in 
another party, or extracts therefrom, under rules of court po,"";Mlon °r1 . , , . . ’ , another party.
"f any special order, the party entitled to take the copy or 
■ xtract is to pay the solicitor of the party producing the 
document for such copy or extract as he may, by writing, 
require, at the rate of ten cents per folio ; and if the solici­
tor of the party producing the document refuses or neglects 
to supply the same, the solicitor requiring the copy or ex­
tract is to be at liberty to make it, and the solicitor for 
the party producing is not to be entitled to any fee in 
respect thereof. K.S.M. c. 40, r. 357.

FORMS.

370. The forms contained in the schedule hereto arc to*0rm‘‘ 
be used with such variations or modifications as circum- 
'tanees may require ; but any variance therefrom, not being 
in matter of substance, shall not affect their regularity.
K.S.M. c. 40, r. 358.

TRANSMISSION OF PAPERS.

380. Every deputy clerk of the Crown and pleas and Transmission
. ^ . * i I, ... . . . 1 . of documents• very deputy registrar shall, within twenty-four hours after to Winnipeg 

i "tiee in writing delivered to him in his office for that pur- ciorkfuty 
i"se. and upon payment of the necessary postage, enclose,
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seal up and transmit by post to the office at Winnipeg, ad­
dressed to the prothonotary, any record in his custody men­
tioned in the notice, together with all exhibits filed at the 
trial, and in default thereof he may be adjudged guilty of 
a contempt of court, and be dealt with in the discretion of 
the court accordingly ; and if, after such notice, the record 
is not in court at the time of making any motion requiring 
a reference thereto, the party moving may, on filing an affi­
davit of the service of notice and that the record, on search, 
has not been found in the said prothonotary’s office, be al­
lowed by the court to make the motion without the produc­
tion of such record. R.S.M. c. 40, r. 309.

Trnnemleelon 
of documents 
from one

another.

381. Where pleadings or other documents, filed with an 
officer of the court, arc required by any other officer, the 
officer with whom the pleadings or other documents are filed 
is, upon production of a request signed by the officer requir­
ing the pleadings or other documents, showing that the same 
are required for some proceeding before him, to transmit 
the pleadings or other documents upon payment of postage 
or express charges. R.S.M. c. 40, r. 370.

how’trans-' 382. Documents shall l>e transmitted by post or express, 
untied and not otherwise, and with the documents shall be trans­

mitted the necessary postage or express charges for the return 
of the same, unless they are to be delivered by one officer 
to another in the same city or town, when they shall be trans­
mitted by delivering the same to the officer requiring them 
or his clerk. R.S.M. c. 40, r. 371.

Return of 
documenta.

383. As soon as the purpose for which any such docu­
ments are required is completed, the officer to whom they 
have been sent is to re-transmit them to the office from which 
they were sent. R.S.M. c. 40, r. 372.

TIME.

384. Where, by these rules, or by any judgment or order, 
time for doing any act or taking any proceedings is limited 
by months, not expressed to be lunar months, such time shall 
be computed by calendar months. R.S.M. c. 40, r. 373.

....... „nym. 385. Where any limited time less than six days from or
computation after any date or event is appointed or allowed for doing any 

act or taking any proceeding, days on which the offices of 
the court are closed shall not be reckoned in the computa­
tion of such limited time. R.S.M. c. 40, r. 374.

108

Month ehall 

month.



Court of Kino's Bench. Cap. 4<i

3^0. In all cases in which any particular number ofjjjjjjjjj 
days, not expressed to be clear days, is prescribed by the rules 
or practice of the court, the same shall be reckoned exclu­
sively of the first day, and inclusively of the last day. R.S.M. 
c. 4(i, r. 375.

387. In all cases expressed to be clear days, or where cioar day», 
the term “at least” is added, both days shall be excluded.
R.S.M. c. 40, r. 870.

388. Where the time for doing any act or taking any JJÿSunday 
proceeding expires on a Sunday, or other day on which the or day oniu’i 
offices are dosed, and by reason thereof such act or proceed­
ing cannot be done or taken on that day, such act or proceed­
ing shall, so far as regards the time of doing or taking the
same, be held to be duly done or taken on the next day on 
which the offices arc open. R.S.M. c. 40, r. 377.

il''!». The day on which an order that the plaintiff doee^uVi/y for 
give security for costs is served, and the time thenceforward In'ompKng1 
until and including the day on which the security is given, Haenel 

arc not to be reckoned in the computation of time allowed 
to a defendant to deliver a defence. R.S.M. c. 40, r. 378.

390. The time for delivering or amending any pleading Ïïmêbjcôn. 
may he enlarged by consent in writing, without application ee,“- 
to the court or judge. R.S.M. c. 40, r. 379.

391. Unless the court or judge gives special leave to the two near 
entrary, there must be at least two clear days between thenmuonTob»0 
-I n ice of a notice of motion or petition and the day for*1'0"' 
Inuring the motion or petition; and in the computation of
such two clear days, Sundays and days on which the offices 
arc closed arc not to be reckoned. R.S.M. c. 40, r. 380,

392. Unless otherwise specially ordered in the particular ”°“lr"e°yB 
ca>c, service upon the solicitor for a party of pleadings, solicitors, 
notices, orders and other proceedings shall be effected before
flu hour of five o’clock in the afternoon; except on Saturday, 
when it shall be effected before the hour of two o’clock in 
the afternoon. Such service effected after five o’clock in the 
afternoon on any week day except Saturday shall be deemed 
t'> have been effected on the following day. Such service 
effected after two o’clock on Saturday shall be deemed to 
have been effected on the following Monday. R.S.M. c. 40, 
r. 381.
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Half an hour1* ft03. An nttcn dance on ii motion in chandlers. or on nn

appointment
appointment liefore a master, registrar or other officer, for 
half an hour next immediately following the return thereof,
shall lie deemed a sufficient attendance. R.S.M. c. 40, r. 382.

394. On every appointment the party on whom the same 
is served shall attend such appointment without waiting for 
a second, or in default thereof the officer liefore whom the 
appointment is may proceed ex parle on the first appoint­
ment. R.S.M. c. 40, r. 383.

305. The time of vacation shall not he reckoned in theilon. when not
rkoni fl In

iputlng computation of the times appointed or allowed for the fol­
lowing purposes, unless otherwise directed by the court or a

ffl) master’s reports liecoming absolute;

(b) moving to discharge an order made under rule 542;

(c) moving to add to, vary or set aside a judgment, by 
any party served therewith;

(fZ) doing any act or taking any proceeding in appeal­
ing to the Court of Appeal.

(r) delivering any reply to a statement of defence or 
counterclaim. R.S.M. c. 40, r. 384; 7-8 Ed. 7, c. 12, s. lfi.

Enlargement 390. The court or a judge shall have power to enlarge 
ment of time, or abridge the time appointed by these rules, or any rules

relating to time, or fixed bv any order, settling, enlarging or 
abridging the time for doing any act or taking any proceed­
ing, upon such terms (if any) as the justice of the case may 
require; and any such enlargement may be ordered although 
the application for the same is not made until after the 
expiration of the time appointed or allowed; and the expira­
tion of such time shall not be held to give any party a vested 
right to prevent such enlargement. R.S.M. c. 40, r. 385.

397. The vacations to be observed by the court shall be
as follows:—

(a) The long vacation, to commence on the fifteenth 
day of July and end on the fourteenth day of September ;

(b) The Christmas vacation, to consist of the period 
from the twenty-fourth day of December to the sixth day 
of the following January, l>oth days inclusive. R.S.M. 
c. 40, r. 380.
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EXAMINATION FOR DISCOVERY.

.‘198. Any party to an action or issue, whether plaintiff Examination 
or defendant, or, in the case of a body corporate, any one for dlecovery- 
who is or has been one of the officers of such body corporate, 
may, without any special order for the purpose, be orally 
examined after the defence has been delivered, or, if a 
defendant, after the time for delivering the defence has 
expired, or, if a party to an issue, after the order for the issue 
has been filed, and liefore the trial, touching the matters in 
question in the action or issue, and upon his affidavit on pro- 
duction of documents, by any party adverse in point of 
interest, and may Ik- compelled to attend and testify in the 
same manner, upon the same terms, and subject to the same 
rules of examination as any witness, except as hereinafter 
provided. R.S.M. <•. 40, r. -‘>87.

.‘199. A person for whose immediate benefit an action is *j?a°rty7oTcd 
prosecuted or defended is to be regarded as a party for the °f 
purpose of examination. R.S.M. c. 40, r. 388.

400. Whenever a party is entitled to examine another Appointment
. 1 . and subpoena.party or person, he may procure an appointment therefor 

from the local master, deputy clerk of the Crown and pleas,
<>r a special examiner in the judicial district where the party 
or person to be examined resides, and the party or person to 
1h? examined, upon being served with a subpoena, and upon 
payment of the proper fees, shall attend thereon and submit 
to examination. R.S.M. c. 40, r. 389.

401. The pa*ty examining shall serve a copy of the ïîiwintm/oL 
appointment upon the solicitor of the party to be examined,
<>r whose officer is to be examined, if such party has a 
solicitor in the cause, at least forty-eight hours before the 
examination. R.S.M. c. 40, r. 390.

402. Upon application to the court or a judge, an order°xrd*1rlnti® 
may be made for the examination of any party or person
liable to be examined as aforesaid, before any other person 
"i1 in any other judicial district than those before mentioned; 
and upon service of a copy of the appointment of the person 
I - lure whom the examination is to take place and a copy of 
tin order upon the party to be examined, and upon payment 
"f the proper fees, he is to attend and submit to examination.
A copy of the appointment shall be served upon the solicitor 
"f the party at least forty-eight hours before the examination. 
li.S.M. e. 40, r. 391.
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403. In lieu of personal service of a subpoena on 
a party for his examination, service of an appointment upon 
his solicitor shall be sufficient, if made fourteen days before 
the day appointed for the examination, and the conduct 
money may be paid or tendered to the solicitor.

(2) The solicitor shall forthwith communicate the ap­
pointment to the party required to attend, and shall not 
apply the money to any debt due to the solicitor or any other 
person or pay the same otherwise than to such party for his 
conduct money, and the same shall not be liable to be 
attached. 5-G Ed. 7, c. 17, s. 2, part.

404. The party or person to be examined shall, if so 
required by notice, produce on the examination all books, 
papers and documents which he would lie bound to produce 
at the trial under a subpoena duces tecum.

(2) Service of such notice on the party’s solicitor or, in 
the case of a body corporate whose officer is to be examined, 
on the solicitor for-such body corporate, shall be sufficient. 
R.S.M. c. 40, r. 898 ; 5-8 Ed. 7, c. 17, s. 4.

405. Any party or officer so examined may be further 
examined on his own behalf, or on behalf of the body cor­
porate of which he is or has been an officer, in relation to 
any matter respecting which he has been examined in chief; 
and when one of several plaintiffs or defendants has been 
examined, any other plaintiff or defendant united in interest 
may be examined on his own behalf or on behalf of those 
united with him in interest, to the same extent as the party 
examined. R.S.M. c. 40, r. 393.

40G. Such explanatory examination shall be proceeded 
with immediately after the examination in chief and not at 
any future period, except by leave of the examiner or of 
the court or a judge; and for the purposes of this and the 
preceding rule, when the officer of a body corporate has been 
so examined as aforesaid on behalf of the body corporate, 
the body corporate shall be deemed to be fully represented 
by such officer. R.S.M. c. 40, r. 394.

407. Any party or person examined orally under the 
preceding rules shall bo subject to cross-examination and 
re-examination ; and the examination, cross-examination and 
re-examination shall be conducted as nearly ns may be in 
the mode in use on a trial. B.S.M. c. 40, r. 395.
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408. A party to an action who admits, upon his examina-
tion, that he has in his custody or power any deed, paper, po«so».i.,n „r 
writing or document relating to the matters in question in may be order- 
the cause is to produce the same for the inspection of the tiem.produce 
party examining him, upon the order of the court or n 
judge, or of the deputy clerk, special examiner or local 
master before whom he is examined, and for that purpose 
a reasonable time is to be allowed. But no party shall be 
obliged to produce any deed, paper, writing or document, 
which is privileged or protected from production. R.S.M. 
c. 40, r. 39G.

409. Either party may appeal from the order of the Ap*ea,iro?, . . iv.' i r such order to
deputy clerk, master or examiner; and thereupon the deputy produce, 
clerk, master or examiner is to certify under his hand the 
question, raised and the order made thereon. R.S.M. c. 40, 
r. 397.

110. Any party or person refusing or neglecting to Ï3î25£*ôr 
attend at the time and place appointed for his examination. Bt,end or 
or refusing to be sworn or to answer any lawful question 
put. to him by the examiner or by any party entitled so to do 
<.r his counsel, solicitor or agent, shall be deemed guilty of 
a contempt of court, and proceedings may he forthwith had 
b,v attachment and such party or person shall also be liable, 
if a plaintiff, to have his action dismissed, and, if a defend­
ant, to have his defence, if any, struck out and to be placed 
in the same position as if he had not defended; and, if an 
officer of a body corporate, then such body corporate, if a 
plaintiff, shall also be liable to have its action dismissed, 
and, if a defendant, to have its defence, if any, struck out 
and to be placed in the same position as if it had not de­
truded ; and the party examining may apply to the court 
r a judge for an order to that effect, and an order may lie 

made accordingly; and where an application is made to have 
the action dismissed or the defence, if any, struck out, ser- service of 
vice of the notice of motion upon the solicitors for the said m0luon°r 
plaintiff or defendant is to lie sufficient service. R.S.M.

40, r. 398; 5-0 Ed. 7, c. 17, s. 5.

111. If the party or person under examination demurs Objections 
- r objects to any question or questions put to him, the ques-toqueetlone- 

i -n or questions so put, and the demurrer or objection of the 
witness thereto, shall bo taken down by the examiner and 
•ansmitted by him to the officer of the court where the 

i leadings are filed, to be there filed; and the validity of such 
b murrer or objection shall be decided by the court or a
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judge; and the costs of and occasioned by such demurrer or 
objection shall be in the discretion of the court or judge. 
K.S.M. e. 40, r. 890.

412. Subject to the four next following rules, the depo­
sitions taken upon any such oral examination as aforesaid 
shall lie taken down in writing by the examiner,not ordinarily 
by question and answer, but in the form of a narrative, ex­
pressed in the first person, and, when completed, shall lie read 
over to the party examined, and shall be signed by him in the 
presence of the parties, or of such of them as may think fit 
to attend. K.S.M. c. 40, r. 400 ; 5-G Ed. 7, c. 17, s. G.

413. If the party or person examined refuses or is 
unable to sign the depositions, then the examiner shall sign 
the same; and the examiner may upon every examination 
state any special matter to the court if he thinks fit. K.S.M. 
c. 40, r. l"i.

414. It shall be in the discretion of the examiner to put 
down any particular question or answer, if there appears to 
lie any special reason for so doing, and any question or ques­
tions objected to shall, at the request of either party, lie 
noticed or referred to by the examiner in or upon the depo­
sitions; and he shall state his opinion thereon to the counsel, 
solicitors, agents or parties and, if requested by either party, 
he shall on the face of the depositions refer to such statement. 
K.S.M. e. 40, r. 402.

415. Where an examination is had or taken before or 
otherwise than at the trial, if the examining party desires 
to have such examination taken in shorthand, he shall, un­
less otherwise ordered by the court or a judge, be entitled 
to have it so taken at the place of examination (by the ex­
aminer or by a shorthand writer approved and duly sworn 
by him). 5-G Ed. 7, c. 17, s. 2, jmrt.

41G. When taken in shorthand the examination may 
be taken down by question and answer ; and unless 
otherwise ordered it shall not be necessary for the depositions 
to be read over to, or signed by, the person examined, unless 
the judge so directs, where the examination is taken before 
a judge, or in other cases unless any of the parties so desires.

(2) A copy of the depositions so taken, certified by the 
person taking the same as correct, and, if such person be not 
the examiner, also signed by the examiner, shall for all pur­
poses have the same effect as the original depositions in or­
dinary eases. 5-G Ed. 7, c. 17, s. 2, part.
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417. Where an examination has been taken under the ,1t<m,rmof 
foregoing rules, the depositions taken down by the examiner vourt. 
shall, at the request of any party interested and upon pay­
ment of the examiner’s fees, be returned to and kept in the 
(iltiec of the court in which the proceedings are carried on ; 
mid certified copies of such depositions may be given out, 
and the examination and depositions purporting to be certi­
fied under the hand of the judge or other officer or person 
taking the same, or a copy thereof purporting to be certified 
under the hand of the proper officer, shall, without proof of 
the signature, be received and read in evidence, saving all 
just exceptions. The production of a document purporting 
to be such examination or deposition or copy thereof, certi­
fied as aforesaid, shall be prima facie evidence that all con­
ditions precedent have been complied with and that the ex­
aminations or depositions have been duly taken under this 
Act, and the same may forthwith be read in evidence by any 
party at any stage of the trial, saving all just exceptions.
R.S.'M. c. 40, r. 403.

118. Every judge, officer or other person taking examin- m”Hake a 
at ions under these rules may and, if need be, shall make a ■»,,,clal ri*»*ort• ' to court.
special report to the court in which such proceedings are 
pending, touching such examination and the conduct or ab­
sence of any witness or other person thereon or relating there­
to; and the court shall institute such proceedings and make 
such order upon such report as justice may require, and as 
may lie instituted and made in any case of contempt of the 
court. R.S.M. c. 40, r. 404.

410. Any party may, at the trial of an action or issue, t><-<>r<iepoei- 

use in evidence any part of the examination of the opposite evidence, 
party; provided always that in such case the judge may 
look at the whole of the examination, and, if he is of opinion 
that any other part is so connected with the part to be so 
used that the last-mentioned part ought not to lie used with­
out such other part, he may direct such other part to be put 
in evidence. It.S.M. c. 40, r. 405.

420. Where an officer of a corporation has been examined use of dcposi- 

under rule 398, the whole or any part of the examination ^corporation 
may be used as evidence by any party adverse in interest to 
the corporation, and shall be evidence accordingly ; but, in 
flic case of a part only being used, the corporation may put 
in as explanatory any other part of the examination which 
i- so connected with the part to be so used that the last-men- 
lioned part ought not to lie used without such explanatory

115



Cap. 46 Court of King’s Bench.

of deposi­
tions of past

1'ereonal
examination

ttiK for bodily 
Injury may be

Penalty for 
n fuelng to be 
examined.

Delivery of 
Interroga-

part, or may use the remainder of the examination of the 
officer as evidence on the part of the corporation. R.S.M. 
c. 40, r. 400.

421. Where a person who has been an officer of a corpora­
tion has been examined under rule 398, the whole or any 
part of the examination may, by leave of the judge, be used 
in the same manner as in the preceding rule provided in 
respect to the examination of an existing officer of a cor­
poration. This rule shall not apply to the case of an officer 
who has been dismissed from the service of the corporation 
lx-fore service of the appointment for the examination. 
R.S.M. c. 40, r. 407.

422. In any action brought to recover damages or other 
compensation for or in respect of bodily injury sustained by 
any person, the court or a judge (or any person who, by 
consent of parties, or otherwise, has power to fix the amount 
of such damages or compensation), may order that the per­
son, in respect of whose injuries damages or compensation 
is sought, shall submit to be examined by a duly qualified 
medical practitioner, who is not a witness on cither side, at a 
time and place to be appointed by him in writing, a copy of 
which order and appointment shall lie served upon such per­
son or upon the plaintiff or his solicitor, and may make such 
order respecting such examination and the cost thereof as 
appears proper. The medical practitioner shall lie selected 
by the court or judge making the order, and may afterwards 
be a witness on the trial, unless the judge before whom the 
action is tried otherwise directs.

(2) If such person fails, without good cause, to comply 
with such order, the plaintiff shall lie liable to have his action 
dismissed. 5-6 Ed. 7, c. 17, s. 2, jxirt; 2 Geo. 5, c. 14, s. 3.

INTERROGATORIES.

423. In any cause or matter the plaintiff or defendant 
may at any time after defence has been delivered, 
or a plaintiff after the time for delivering the defence has 
expired, deliver to the opposite party, or to his solicitor for 
him, interrogatories in writing for the examination of the 
opposite party, or any one or more of such parties, and such 
interrogatories when delivered shall have a note at the foot 
thereof stating which of such interrogatories each of such 
parties is required to answer; provided that no party shall 
deliver more than one set of interrogatories to the same party 
without an order of the court or a judge for that purpose ;
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provided also that interrogatories .which do not relate to any 
matters in question in the cause or matter shall be deemed 
irrelevant, notwithstanding that they might be admissible on 
the oral cross-examination of a witness.

(2) In adjusting the costs of the cause or matter inquiry co«t« of any 

shall, at the instance of any party, be made into the pro-Tong or°vcxa- 

priety of exhibiting such interrogatories, or any of them, roMtïrîel." 
and if it is the opinion of the taxing officer, or of the court
or judge, either with or without an application for inquiry, 
that such interrogatories, or some of them, have been exhibit­
ed unreasonably, vexatiously or at improper length, the costs 
occasioned thereby shall be paid in any event by the party 
in fault.

(3) If any party to a cause or matter be a body corpor- 
ate, the answers to interrogatories exhibited to such body cor- 
porate shall be as full and complete as it is possible to make body 
the same upon full and complete inquiry from all officers,corporate 
servants, agents and employees, past and present, of such
body corporate, either within or without the Province or the 
Dominion of Canada, and from an inspection of all docu­
ments, books, records and reports in the possession, custody 
or control of such body corporate.

(4) Any objection to answering any one or more of objections, 
several interrogatories, on the ground that it or they is or
are scandalous or irrelevant, or arc not bona fide required 
for the purpose of the cause or matter, or that the matters How laken" 
inquired into arc not sufficiently material at that stage, or 
on any other ground, may be taken in the affidavit in answer.

(5) Any interrogatories may be set aside or struck out setting aside 
"ii the ground that they have Ixen exhibited unreasonably or lorim ona‘ 
vexatiously, or are prolix, oppressive, unnecessary or scan-app,,caUon 
•lulous; and any application for this purpose must lx? made
within seven days after service of the interrogatories.

(0) Interrogatories shall be answered by affidavit, to be to bo answer 
tiled within ten days from service of such interrogatories,cd by affldBVlt 
r within such other time ns a judge may allow. The affi­

davit to be made on behalf of a corporation shall be made by 
flic proper officer of such corporation.

(7) No exceptions shall be taken to any affidavits in Motion if 
answer, but the sufficiency of any such affidavit objected to as ™m"fernt!n' 
insufficient shall be determined by the court or a judge on 
motion or summons.

(8) If any party interrogated omits to answer, or an-Requiring 
-were insufficiently, the court or a judge may on application,müworor

ake an order requiring such party to answer or to answer father.
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(9) If any party fails to answer interrogatories, or to 
comply with any order made in respect of interrogatories, he 
shall, if a plaintiff, lie liable to have his action dismissed, 
and, if n defendant, to have his defence, if any, struck out 
and to be placed in the same position ns if he had not de­
fended, and the party interrogating may apply to the court 
ur a judge for an order to that effect, and an order may be 
made accordingly. An individual party shall, in addition, 
lie liable to attachment for such failure.

answersn* (10) Any party may, at the trial of a cause, matter or 
evi.i.n.vui issue, use in evidence any one or more of the answers, or 

any part of an answer, of the opposite party to interroga­
tories without putting in the others or the whole of such 
answers. Provided always that in any such ease the judge 
may look at the whole of such answers, and, if he shall l>e of 
opinion that any others of them are so connected with those 
put in that the last-mentioned answer ought not to lie used 
without them, he may direct them to lie put in.

Korme (11) Interrogatories and answers to interrogatories shall,
with such variations as the circumstances may require, tic, 
respectively in the forms numbered 157 and l.r>8 in the 
schedule hereto. 5-6 Ed. 7, e. 17, s. 2, part.

PRODUCTION AND INSPECTION OF DOCUMENTS.

u*n<hnapection 424. It shall be lawful for the court or a judge, at any
of documente. fjmo pending any action or proceeding, to order the produc­

tion by any party thereto, upon oath, of such of the docu­
ments in his ]>ossession or power relating to any matter in 
question in such action or proceeding as the court or judge 
thinks right; and the court may deal with such documents, 
when produced, in such manner ns appears just. TÎ.S.M. 
c. 40, r. 408.

■ ovîreVfor 425. Any party may, after the defence is delivered, or a 
documente.”* pBiiiitiff may, after the time for delivering the defence has 

expired, and any party to an issue mav, after the order for 
issue has liecn filed, obtain an order of course u]x>n pnveipo, 
directing the adverse party, within ten days after the service 
thereof, to make discovery on oath of the documents which 
are or have been in his possession or power, relating to any 
matters in question in the action, and to produce and de­
posit the same with the proper officer for the usual purposes; 
and such party shall make discovery and produce and deposit 
the documents accordingly, without further notice. R.S.M. 
c. 40. r. 409.
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420. A third party who has been served by a defendant ’,,|“*lôÿ°"ya*ft0 
under rule 310, and has entered a defence shall, for all pur-third person 
poses of and incident to the production of documents and roiTsio? 
examination, be as between him and such defendant in the 
same situation as a defendant, and the defendant serving 
him shall, for the same purposes, lie in the same situation 
as a plaintiff ; the time for taking out an order for produc­
tion or for examining shall be after the party so served has 
delivered a defence or, where the application is on behalf of 
the defendant so serving such third party, the time shall be 
after the time for delivering the defence has expired.
R.S.M. c. 40, r. 410.

427. A person for whose immediate benefit an action is^par^yfoT'1 * * * 
prosecuted or defended is to be regarded as a party for the purpose or

. production of
purpose of production of documents. R.S.M. c. 40, r. 411. documents.

428. Where the party required to produce documents is Affidavit on 
a corporation aggregate, the affidavit shall lie made bv one of corpon!t°onb> 

the officers of the corporation, and his affidavit shall have the
same effect (as nearly as may lie) as the affidavit of a party, 
unless where the court or judge sees reason for holding 
otherwise. R.S.M. c. 40, r. 412.

420. The deponent in every affidavit on production shall ^tr”,"0e*amln" 
Ik* subject to cross-examination. R.S.M. c. 40, r. 413. deponent.

430. The affidavit on production to lie made by a party Affidavit»» 

against whom an order for production has been made shall form or. 
specify which, if any, of the documents therein mentioned 
he objects to produce, and said affidavit may be in the form 
No. 30 in the schedule to these rules, with such variations 
ns circumstances may require.

i 2) Any party not making discovery of any paper or ease of 
•li«Miment, pursuant to an order for discovery and production making di»-
in an action, matter or proceeding shall not afterwards lie at document
liberty to use such paper or document in evidence in his own
I" half in the cause, matter or proceeding unless he satisfies 
the court or judge that he had some sufficient cause or excuse
b r not complying with such order, and that he notified the 
"pposite party of the existence of such paper or document, 
promptly after the existence thereof came to his knowledge, Shearing6"1 
and the court or judge may, if the court or judge thinks fit, 
adjourn the hearing of the action, matter or proceeding to a 
subsequent day, and order the party so failing to make dis-r°en 
1 very as aforesaid to pay the costs of the day of the opposite a>

i»'*y. R.S.M. c. 40, r. 414 ; 0 Ed. 7, c 14* s. 3.
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431. Every party to an action or other proceeding shall 
be entitled, at any time before or at the hearing thereof, to 
give to any other party in whose pleadings or affidavits refer­
ence is made to any document notice in writing to produce 
such document for the inspection of the party giving tin- 
notice, or of his solicitor, and to permit him to take copies 
thereof ; and any party not complying with such notice shall 
not afterwards be at liberty to put any such 'document in 
evidence on his behalf in the action or proceeding, unless 
lie satisfies the court that the document relates only to his 
own title, lie being a defendant to the action, or that he has 
some other sufficient cause for not complying with the notice. 
R.S.M. c. 40, r. 415.

432. Notice to any party to produce any documents re­
ferred to in his pleading or affidavits may lx? in the form 
No. 8 in the schedule to these rules, or to the same effect. 
R.S.M. c. 40, r. 410.

433. The party to whom such notice is given shall, within 
two days from the receipt of the notice, if all the documents 
therein referred to have been set forth by him in such affi­
davit as is mentioned in rule 430, or if any of the docu­
ments referred to in the notice have not been set forth by 
him in any such affidavit, then within four days from the 
receipt of the notice, deliver to the party giving the same a 
notice stating the time within three days from the delivery 
thereof at which the documents, or such of them as he does 
not object to produce, may be inspected at the office of his 
solicitor, and stating which (if any) of the documents he 
objects to produce and on what ground. Such notice may 
be in form No. 10 in the schedule, with such variations as 
circumstances may require. R.S.M. c. 40, r. 417.

434. If the party served with notice under rule 431 omits 
to give such notice of a time for inspection, or objects to give 
inspection, the party desiring it may apply to a Judge for 
an order for an inspection. R.S.M. c. 40, r. 418.

435. Every application for an order for inspection of 
documents shall be to a judge; and, except in the case of 
documents referred to in the pleadings or affidavits of the 
party against whom the application is made, or disclosed in 
his affidavit of documents, such application shall bo founded 
upon an affidavit showing of what documents inspection is 
sought, that the party applying is entitled to inspect them 
and that they arc believed to lx? in the possession or power 
of the other party. R.S.M. e. 40, r. 419.
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4.‘JO. If the party from whom discovery of any kind or in- ^"onesue 
spectiôn is sought objects to the same, or any part thereof, ■j®vhetrnt1"e 
the court or a judge, if satisfied that the right to the dis- discovery, 

eovcry or inspection sought depends on the determination of 
any issue or question in dispute in the action, or that for 
any other reason it is desirable that any issue or question in 
dispute in the action should be determined before deciding 
upon the right to the discovery or inspection, may order that 
such issue or question be determined first and reserve the # 
question as to the discovery or inspection. R.S.M. c. 40, 
r. 420.

4.‘17. If any party fails to comply with any order forconsequmcee 
production or inspection of documents, if an individual, he "«.comply 
shall be liable to attachment. He shall also lie liable, if a product” ‘° 
plaintiff, to have his action dismissed, and, if a defendant, 
to have his defence, if any, struck out and to be placed in 
the same position as if he had not defended ; and, if such 
party is a body corporate, then such body corporate, if a 
plaintiff, shall be liable to have its action dismissed, and, if 
a defendant, to have its defence, if any, struck out and to 
he placed in the same position ns if it had not defended ; and 
the party who obtained the order for production or inspec­
tion may apply to the court or a judge for an order to that 
effect, and an order may be made accordingly ; and where 
an application is made to have the action dismissed or the 
defence, if any, struck out, service of the notice of motion 
upon the solicitor for the said plaintiff or defendant is to be 
sufficient service. 5-6 Ed. 7, c. 17, s. 7.

438. Where the application for such last-mentioned order £)ppl(ll™Jl,on 
is made by reason of default in production of books and order 
papers in the master’s office, or pursuant to an order to pro­
duce, or in carrying in accounts, service of the notice of
motion upon the solicitor of the party required to obey the 
same is to be sufficient service. R.S.M. c. 40, r. 422.

439. Sendee of an order for discovery or inspection, ^™'rcefo°f 
made against any party, on his solicitor shall lie sufficient m.eovery <>„ 
service upon which to found an application for an attachment iufn. î.°ntw >er 
for disobedience to the order. But the party against whom
the application for an attachment is made may show in 
an.'wer to the application that he has had no notice or know­
ledge of the order. R.S.M. c. 40, r. 423.

lift. A solicitor upon whom an order against any partyofïuïïîor1 
l"r discovery or inspection is served under the last preceding 
rule, who neglects without reasonable excuse to give notice 
thereof to his client, shall be liable to an attachment.
RSM. c. 40, r. 424.
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Examination. 141. J lie preceding rules, as to the preliminary examina-
of paru.. anil . .' r ’ . ,. 1 . . ,onicer.out of turns ot parties or persons and discovery and inspection of 
discovery. documenta shall, so far as practicable, apply to parties, per­

sons or bodies corporate residing out of Manitoba ; and in 
such cases the court or judge may order the examination of 
the parties or persons, or of any one who is or has lieen one 
of the officers of such body corporate, to lie taken at such place 
and in such manner ns may seem just and convenient ; and 
service of the order for examination, discovery or inspec­
tion. and of all other papers necessary to obtain the benefit 
of the provisions of the said rules, shall be sufficient if made 
on the solicitor of the party in the action, in the same manner 
as other papers in the action are served on the solicitor there­
in, unless the court or judge makes other order to the con­
trary; and if there is no such solicitor, or he cannot for any 
reason be served, the court or judge may order the service in 
any other manner to lx? mentioned in the order in that behalf. 
4-5 Ed. 7, c. 0», s. 2.

MOTIONS ANT) OTIlKll APPLICATIONS.

Generally.

Application 4 12. Where any ion is authorized to lie made to
judgetohe the court or a judge in an action or proceeding, such appli- 
b>- motion cation shall lie made by motion. R.S.M. c. 40, r. 428.

No Bummon.. 44.‘1. No summons, rule or order to show cause shall lie
to«hoVcnuHc granted in any action or matter; but when any person other 
to be granted. fj|an j|,0 applicant is entitled to lie heard thereon, he shall 

be served with a notice of the motion. R.S.M. c. 40, r. 429.

«de™** 444. The court or judge, if satisfied that the delay caus­
ed by proceeding by notice of motion would or might entail 
irreparable or serious mischief, may make any order ex parte, 
upon such terms as to costs or otherwise, and subject to such 
undertaking or security, if any, as the court or judge may 
think just; and any party affected by such order may move 
to set aside or vary the same. R.S.M. c. 40, r. 430.

Whe" 445. Where infants are concerned, no order dispensing
be notified, with payment of money into court is to lie made without 

notice to the guardian ad litem of the infants. R.S.M. 
c. 40, r. 431.

proper partira 
not having 
be en a. rved.

440. If, on the hearing of a motion or other application, 
the court or judge, master or referee, is of opinion that any 
person to whom notice has not been given ought to have had 
notice, the court or judge, master or referee, may either dis-
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mi-> the motion or application or adjourn the hearing thereof 
in order that notice may be given, upon such terms, if any, 
a* may seem just. R.S.M. c. 40, r. 432.

117. The hearing of any motion or application may from AdJournment 
time to time be adjourned upon such terms, if any, as the 
court or judge shall think fit. R.S.M. c. 40, r. 434.

14*. The plaintiff shall, without any special leave, be at iK"'of 
liberty to serve any notice of motion or other notice, or any defendant" 
petition, upon any defendant who, having been dulv served wh,°" n", ,

■ . ° • defence filed.
with a statement of claim in the action, has not filed a state­
ment of defence within the time limited for that purpose 
R.S.M. c. 40, r. 435.

l it*. The plaintiff may also, without any special leave, serving 
'i rve a notice of motion for an injunction, and may, by motion with 

leave of the court or a judge to be obtained ex parte, serve of claim, 

any other notice of motion, upon any defendant along with 
the statement of claim, or at any time after service of the 
statement of claim and liefore the time limited for filing the 
statement of defence of such defendant. R.S.M. c. 40, 
r. 436.

150. A notice of motion to set aside any proceeding for irreguiaiuy 
irregularity must specify clearly the irregularity complained iptbc<mcdarly 
•f and the several objections intended to be insisted on.In no,lre' 
R.S.M. c. 40, r. 437.

151. Any party affected by an ex parte order, except the Ex pan* 
party issuing the same, may move to rescind or vary the be'm" v'ed* y 
tame before the judge or officer who made the order, or any aBalne‘- 
•bulge or officer having jurisdiction, within four days from
•die time of its coining to his notice, or within such further 
dim1 as the court or judge may allow, and whether it has 
he< u acted upon by the party issuing the order or not.
R.S.M. e. 40, r. 438.

152. All motions, demurrers, special cases, appeals and motion*!1^!1 
'•ther matters to lie heard in court at the weekly sittings, ex-
eept ex parte applications, shall be set down for argument in 
the office of the prothonotary, who shall post up in a con­
venient place a list of the cases so set down not later than 
the day liefore the day for which the same are so set down, 
and shall furnish a copy of such list to the officer who is to 
attend the sittings of the court. R.S.M. c. 40, r. 439.
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Xtlngdown 453. All motions and applications to the court required 
to l)e set down for argument, and all appeals and special 
eases, shall be set down by delivering to the proper officer a 
priccipe specifying the matter to be set down and the day 
for argument thereof, and requiring him to set the same 
down. When a married woman, an infant or a person of 
unsound mind is a party to the action, a copy of the order 
giving leave to enter a special ease for argument shall also 
bo produced. R.S.M. c. 40, r. 440.

Time for 454 All other motions and applications to the court 
»i ng.ovn. exccpj ex j)(lric applications, arc to be set down at latest on 

the day before the day of argument, except as otherwise pro­
vided by these rules, unless the court otherwise orders. 
R.S.M. c. 40, r. 441.

Applications at Chambers.
chamber 455. The following business shall be disposed of in ehain- 
buiiupFs. bers, together with such other matters as the court or a judge 

from time to time thinks may be more conveniently disused 
of there than in court, viz., applications—

(a) for the sale of the estates of infants, under the stat­
utes of .Manitoba;

(5) as to the guardianship, maintenance and advance­
ment of infants ;

(c) for the administration of estates upon motion, with­
out action ;

(d) relating to the conduct of actions or matters;
(c) as to matters connected with the management of 

property;

(/) for the payment of moneys into court by parties de­
siring on their own behalf to pav in the same. R.S.M. 
c. 40, r. 442.

Signatures to 
orders made 
by Judge In

450. An order shall lx? in the form No. 00 in the schedule 
hereto, with such variations as circumstances require. I* 
shall he marked with the name of the judge or officer by 
whom it is made. R.S.M. c. 40, r. 443.

457. Orders made by a judge in chambers may lie 
signed by the prothonotarv, or by the deputy clerk of the 
Crown and pleas in any but the Eastern Judicial District, if 
the form thereof is approved by the parties appearing on the 
motion, otherwise by the judge pronouncing the same. 10 
Ed. 7, c. 17, s. 8.

124



Court of King’s Be>cii. Cap. 40

4f»8. All orders for administration or partition, made in Ent,rr of 
chambers, shall be drawn up as judgments and entered morde», 
like manner as other judgments are required to be entered.
All orders declaring persons lunatics, or for the sale of in­
fants’ estates, or for the payment of money into or out of 
court, or for continuing proceedings upon the death or trans­
mission of interest of any party to an action, and all final 
orders of sale or foreclosure, and all vesting orders, shall be 
entered in full in a book to be provided for the purpose be­
fore the same shall be issued or acted upon. R.S.M. c. 40, 
r. 145.

159. Every paper, document or collection of documents ment«n?edCU 
purporting to be a copy of pleadings, affidavits, orders, papers p£,°r{lll™,c,1°n 
or proceedings, or of evidence in any action, suit, matter or correct, 
proceeding, tiled for the use of a judge or judges upon any 
motion to the court or a judge, shall, prima facie, be taken 
to be authentic and correct, unless and until the contrary be 
shown, without any certificate, affidavit or verification.
R.S.M. c. 40, r. 446.

460. Where an account is taken in chambers special di- Taking
n otions may be given with respect to the mode in which the chambers.11 
account is to be taken and vouched, and the proceedings shall 
bo as nearly as may be the same as upon a reference to a 
master. R.S.M. c. 40, r. 447.

461. The court may adjourn for consideration in cliam-Adjournments 
bora any matter which, in the opinion of the court, may be chambers‘0° 
disposed of more conveniently in chambers; and any mattervlce vcrea 
landing in chambers may be adjourned to open court ; and
suoh matter may be so adjourned at the instance of the court 
or judge or at the request of either party subject to such 
order as to costs or otherwise as the court thinks right to 
impose. R.S.M. c. 40, r. 448.

462. A judge sitting in chambers may exercise the same chambers 
power and jurisdiction, in respect of the business brought ™aJe®*corfelse 
l>cfore him, as is exercised by the court; all orders made£°eu0rt,0aJled 
by a judge in chambers are to have the force and effect of the mutir. 
orders of the court; and all or any of the powers, authori­
ty - and jurisdictions given to the master by any Act or Acts
ii"\v in force, or by any rule of the court, may be exercised 
by a judge in chambers. R.S.M. c. 40, r. 449.

SPECIAL CASES.

463. The parties may, after the statement of claim hassPeclalcee<e 
b<. n issued in any action, or in any pending matter not corn-
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Agreement

mcnccd by statement of claim, concur in stating the ques­
tions of law arising in the action or matter in the form of a 
special case for the opinion of the court. R.S.M. c. 40. 
r. 452, part.

404. The parties to a special case may, if they think fit, 
enter into an agreement in writing that, on the judgment of 
the court being given in the affirmative or negative of the 
question or questions of law raised by the special case, a sum 
of money, fixed by the parties, or to be ascertained by the 
court in such manner as the court may direct, shall be paid 
by one of the parties to the other of them, either with or 
without costs of the action or matter; and the judgment of 
the court may be entered for the sum so agreed or ascer­
tained, with or without costs, ns the case may be, and execu­
tion may issue upon such judgment forthwith, unless other­
wise agreed or unless stayed on appeal. R.S.M. e. 40, 
r. 452, part.

405. Upon the argument of such case the court and the 
parties shall lie at liberty to refer to the whole contents of 
the documents referred to, and the court shall be at liberty 
to draw from the facts and documents stated in any such 
special case any inference, whether of fact or law, which 
might have been drawn therefrom if proved at a trial. 
R.S.M. c. 40, r. 452, part.

400. Tf it appears to the court or a judge, either from 
the statement of claim or defence or otherwise, that there 
is in any action or matter a question of law which it would 
be convenient to have decided before any evidence is given 
or any question or issue of fact is tried, or before any refer­
ence is made to an arbitrator, the court or judge may make 
an order accordingly, and may direct such question of law 
to be raised either by special case or in such other manner 
as the court, or judge may deem expedient; and all such 
further proceedings as the decision of such question of law 
may render unnecessary may thereupon be stayed. R.S.M. 
c. 40, r. 453.

MS 467. Every special case shall l>e signed by the several par- 
apiTiai case, tics or their solicitors, and shall be filed by the plaintiff.

Copies for the use of the judges shall be delivered by the 
plaintiff. R.S.M. c. 40, r. 454.

special caae 468. No special case in an action to which a married 
under dian-" woman, not being a party thereto in respect of her separate 
beV<*t down" property or of any separate right of action by or against her, 
without leave. or an jnfante or a person of unsound mind not so found by 

inquisition, is a party shall lie set down for argument with- 
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out leave of the court or a judge, the application for which 
must be supported by sufficient evidence that the statements 
contained in such special case, so far as the same affect the 
interest of such married woman, infant or person of un­
sound mind, are true. R.S.M. c. 40, r. 455.

4G9. The six next preceding rules shall apply to every ^preceding 
special case stated in an action or matter or in any proceed-rule* 
ing incidental to an action. R.S.M. c. 40, r. 45G.

EVIDENCE.

Subpoenas, etc.

470. All writs of subpoena may be tested or may bear suupo.-nae. 
date upon the day when the same are issued. R.S.M. e. 40,
r. 457.

471. No subpoena for the production of an original re- j?errd,tViub- 
cord, or of an original document, from any registry office orpoenae duces 
land titles office, or office of the court or of a County Court,
diall be issued, unless the order of the court or a judge is 
produced to the officer issuing the same, and filed with him. 
nor unless the writ is made conformable to the description of 
the document in such order. No such order shall be made 
without proof that the interests of some party require that 
the original instrument shall be brought before the judge, 
court or officer before whom the evidence is to be taken or 
used. R.S.M. c. 40, r. 458.

172. Any number of names may be included in one sub-^"namMmay 
plena, and no more than one subpoena shall be allowed on ÎSi ■ubpoïnîS 
taxation of costs unless a sufficient reason be established to 
tlii- satisfaction of the taxing officer for issuing more than 
one. R.S.M. c. 40, r. 459.

473. Where any party in a civil action desires to callJJJJjjk 
the opposite party as a witness at the hearing or trial, he Parly 
shall either subpoena such party or give him or his solicitor 
at least eight days’ notice of the intention to examine him 
as a witness in the cause ; and if such party does not attend 
on such notice or subpoena, such non-attendance shall be taken

an admission pro confcsso against him in any such action, 
unless otherwise ordered by the court or judge in which or 
lx fore whom such examination is pending; and a general 
tinding or judgment may be had against the party thergon,
■t the plaintiff may be non-suited, or the proceedings in the 
action may be postponed by the court or judge on such terms 
as the court or judge sees fit to impose. R.S.M. c. 40, r. 460.
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Examination 
of party ne If

examination.

Answers not 
to conclude 
party culling 
the witness.

474. A party to any civil action or proceeding, or a per­
son for whose immediate benefit such action or proceeding 
is prosecuted or defended, or the directors, officers, superin­
tendent or managing agents of any corporation which is a 
party to such action or proceeding, may lie examined upon 
the trial thereof as if under cross-examination at the instance 
of the adverse party or parties, or any of them, to the same 
extent and effect as if the witness examined was a witness of 
t he opposite party, and for that purpose may lie compelled in 
the same manner, ami subject to the same rules for examin­
ation. as any other witness to testify, but the party calling 
for such examination shall not be concluded thereby, but may 
rebut it by counter testimony. fi-G Ed. 7, c. 17, s. 2, part; 
0 Ed. 7. c. 1 I. s. I.

waVrn.ns 475. 1’pon proof to the satisfaction of the judge presid­
ing at the sittings of any court, of the service of a subpoena 
upon any witness who fails to attend or to remain in attend­
ance in accordance with the requirements of the subpoena, ami 
that a sufficient sum for his fees as a witness had been duly 
paid or tendered to him, and that the presence of such wit­
ness is material to the ends of justice, the said judge may, 
by his warrant, directed to any sheriff or other officer of the 
court, or to any constable, cause such witness to lie appre­
hended and forthwith brought before him or any other judge 
who may thereafter preside at such sittings, to give evidence; 
and in order to secure his presence as a witness, such wit­
ness may be taken on such warrant before the presiding 
judge and detained in the custody of the person to whom the 
warrant is directed, or otherwise, as the presiding judge may 
order, until his presence, as such witness, shall be required, 
or, in the discretion of the said judge, he may be released on 
a recognizance (with or without sureties) conditioned for 
his appearance to give evidence.

Form of bench (2) The warrant may be similar to the fonn No. 140 in 
the schedule to these rules, and may be executed in any part 
of Manitoba. R.S.M. c. 40, r. 401.

Evidence on 
trial to be 
viva voce.

Exception.

Evidence at Trials and References.

470. In the absence of any agreement between the 
parties, and subject to these rules, the witnesses at the trial of 
an action or at an assessment of damages shall lie examined 
viva voce and in open court; but the court or a judge may at 
any time for sufficient reason order that any particular fact 
or facts may be proved by affidavit, or that the affidavit of 
any witness may lie read at the hearing or trial, on such 
conditions as the court or judge may think reasonable, or
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that any witness, whose attendance in court ought for some 
sufficient cause to be dispensed with, be examined before an 
examiner; provided that, where it appears to the court or 
judge that the other party bona fide desires the production 
of a witness for cross-examination, and that such witness 
can be produced, an order shall not be made authorizing the 
e vidence of the witness to be given by affidavit. B.S.M. 
v. 40, r. 402.

477. All witnesses in any matter pending before a master Testimony 
shall give their testimony viva voce, and lie subject to exami-to br vïv"ler 
nation before the master, unless it is otherwise ordered by otherwise*1 
the master, or by the court or a judge, on special grounds,ordercd
or with the consent of the parties in the suit or controversy to 
which the testimony relates. B.S.M. c. 40, r. 463.

478. The court or a judge may, in any cause or matter Ucpoelllone‘ 
where it appears necessary for the purposes of justice, make
any order for the examination upon oath before an officer of 
the court, or any other person or persons, and at any place, 
of any witness or person, and may order any deposition so 
taken to lx1 filed in the court, and may empower any party 
to the cause or matter to give such deposition in evidence 
then-in, on such terms, if any, as the court or judge may 
direct. B.S.M. c. 40, r. 464.

470. At the trial of an action, or of any further directions 
therein, affidavits of particular witnesses, or affidavits as to by corsent or 
particular facts and circumstances, may be used by consent, y

hv leave of the court; and such consent may be given on 
Ik half of persons under disability, with the approbation of 
the court. B.S.M. c. 40, r. 465.

ISO. If the parties in any action consent to the evi-nme 
dmec l»eing taken by affidavit as between the plaintiff and nle'affldaVu 
defendant, the plaintiff, within fourteen days after such con-<vldence 
sfiit has lieen given, or within such longer or shorter time as 
tin- parties may agree upon, or a judge in chambers may 
alii w, shall file his affidavits and deliver to the defendant 
or his solicitor a list thereof. B.S.M. c. 40, r. 466.

I''!. The defendant, within fourteen days after delivery rime «îefemi- 
°f 'Uch list, or within such longer or shorter time as the 2md»viiflle 

partii ' may agree upon or a judge in chambers may allow,evldeBce- 
dr 'l tile his affidavits and deliver to the plaintiff or his soli- 

a list thereof. B.S.M. c. 40. r. 467.



Cap. hi CorKT of Kino’s Hkxcii.

Tima puinuff 482. Within seven days after the expiration of the said 
am.uiviiL fourteen days, or such other time as aforesaid, the plaintiff 

r pl> shall file his affidavits in reply, which affidavits shall lie con­
fined to matter strictly in reply, and shall deliver to the de­
fendant or his solicitor a list thereof. R.S.M. c. 40, r. 408.

examination 483. Where the evidence* is taken by affidavit, any party 
.... affidavit desiring to cross-examine a deponent who has made an afti-. vident .-. , . , , . , . . - 1

davit filed on behalf of the opposite party, may serve upon 
such party a notice in writing, requiring the production of 
the deponent for cross-examination before the court at the 
trial, such notice to be served at any time before the expira­
tion of fourteen days next after the end of the time allowed 
for filing affidavits in reply, or within such time as in any 
case the court or a judge may specially appoint ; and unless 
such deponent is produced accordingly, his affidavit shall not 
lie used as evidence unless by the special leave of the court 
The party producing such deponent for cross-examination 
shall not be entitled to demand the expenses thereof in the 
first instance from the party requiring such production. 
R.S.M. e. 40, r. 400.

atVendamv 484. The party to whom such notice as is mentioned in 
of deponent, the last preceding rule is given shall be entitled to compel 

the attendance of the deponent for cross-examination, in the 
same way at he might compel the attendance of a witness to 
lx? examined. R.S.M. c. 40, r. 470.

chief*"in*ln 485. In actions for libel or slander, in which the defend- 
<T«mSge«ninf an 1 ^°°8 n,)t by his defence assert the truth of the statement 
iibei and complained of, he shall not be entitled on the trial
admissible, to give evidence in chief, with a view to mitigation of 

damages, as to the circumstances under which the libel or 
slander was published, or as to the character of the plain­
tiff, without the leave of the judge, unless seven days at 
least before the trial he furnishes particulars to the plain­
tiff of the matters as to which he intends to give evidence. 
R.S.M. c. 40, r. 471.

480. An affidavit of the solicitor in the cause, or his 
clerk, of the service of any notice to produce, and of the time 
when it was served, with a copy of such notice to produce, 
shall be sufficient evidence of the service of the notice, and 
of the time when it was served. R.S.M. c. 40, r. 472.

Evidence on Motions. 
evidence on 487. Upon any motion or petition, evidence may lx* given 
petition°r by affidavit. R.S.M. e. 40, r. 473.
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488. Every person who makes an affidavit to be used in 
any action or proceeding shall be liable to cross-examination 
ihereon, and may be required to attend in the same manner, 
and subject to the same rules, as a party to be examined in 
the cause. R.S.M. c. 40, r. 474.

I Sit. A party to any action or proceeding may, by a writ 
• if subpoena ad testificandum or duces tecum, require the 
attendance of a witness to Ik* examined Itefore the court, or 
before any officer having jurisdiction in the judicial district 
where the witness resides, for the purpose of using his evi­
dence upon any motion, petition or other proceeding lteforc 
the court, or any judge or judicial officer in chambers.

(2) The attendance of such witness is to be secured in 
tin- same manner, and subject to the same rules, as upon the 
examination of a party in the cause. R.S.M. c. 40, r. 475.

41*0. Upon the hearing of any motion before the court or 
a judge, the court or judge at discretion, and upon such 
terms as it or he thinks reasonable, may from time to time 
order to be produced such documents as it or he thinks fit, 
and may order such witnesses as it or he thinks necessary 
to appear and be examined viva voce before such court or 
judge, or before a local judge, or liefore any other person, 
and upon reading the report of the local judge or other per­
son. as the case may be, or, if no such reference is made, then 
upon examining such documents or hearing such witnesses 
by the court or judge, the court or judge may make such 
orders as seem just. R.S.M. c. 40, r. 470.

41*1. The court or a judge may, by the order, command 
the attendance of the witnesses named therein for the pur- 
pose of being examined, or may command the production 
of any writings or other documents to be mentioned in the 
rule or order ; and in the ease of a judge, he may, if neces­
sary nr convenient so to do, direct the attendance of the wit­
ness to be at his own place of abode or elsewhere. R.S.M. 
c. 40, r. 477.

41*2. If, in addition to the service of the order, an ap­
pointment of the time and place of attendance in obedience 
thereto, signed by the person or persons appointed to take 
tin* examination, or by one or more of such persons, is also 
served together with or after the service of the order, the 
wilful disobedience of the order shall be a contempt of court, 
and proceedings may be forthwith had by attachment; but
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(a) every person whose attendance is so required shall 
lie entitled to the like payment for attendance and expenses 
as if he had been subpoenaed to attend upon a trial; and

(b) no person shall l»e compelled to produce under any 
such rule or order any writing or document which lie would 
not be compellable to produce at the trial of the cause; and

(c) the court or judge, <>r person appointed to take the 
examination, may adjourn the same from time to time as 
occasion may require. RS.M. c. 40, r. 478.

493. The* sheriff, gaoler or other officer having the cus­
tody of any prisoner shall take the prisoner for any examina­
tion authorized by these rules, when so directed by an order 
of the court or judge; which order may be issued by the 
court or judge under such circumstances as appear to war­
rant the production of the prisoner. K.S.M. c. 40, r. 479.

494. Wherever any party wishes to produce to the court 
or a judge any pleading or other proceeding tiled in any office 
of the court, he may demand and receive from the officer 
in whose office the pleading or other proceeding is a copy of 
the same certified by the officer to lie a true copy of the orig­
inal, and the copy purporting to l>e so certified shall upon 
production thereof be admissable in evidence in all causes 
and matters and between all persons and parties to the same 
extent as the originals would lie admissible, without proof of 
the signature or official character of the officer certifying the 
same. R.S.M. c. 40, r. 480.

495. Where default is made in the payment of money 
appointed to lie paid into a bank, the certificate of the cashier, 
manager or agent, or of the like officer, of the hank whore 
the same is made payable shall lie sufficient evidence of de­
fault. Where the affidavit of the party entitled to receive 
the same was required by the practice existing at the coming 
into force of “The Queen’s Bench Act, 1895,” the same shall 
still he necessary. R.S.M. c. 40, r. 481.

Leave to Perfect Defective Material.

490. Where any application is made, either under the 
provision of this Act or under any other law or statute, to 
the court or a judge, or to a local judge or the referee in 
chambers, and it appears that the material upon which the 
said application is made is defective and insufficient in sub­
stance or in form, then, if it appears to the court, judge, 
local judge or referee, from statements of counsel or other-
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who, that such material can be perfected by the applicant 
within reasonable time, the application shall not be dismissed 
on account of such defective or insufficient material, but the 
applicant may be given leave to perfect such material upon 
payment of the costs occasioned to the opposing party by his 
a-hlitional attendance. R.S.M. c. 40, r. 42(5.

I'.'T. Upon an application to the court or judge to setffc*Vdef«cPu™ 
iisi.lv nr vacate any rule or order on account of the same hav- orineumvient 
ni- been obtained upon detective or insufficient material, the**»*'' rule 
party who has obtained such rule or order shall lie allowed aêbtniVd. 
reasonable time to perfect the material upon which such rule 
nr order was obtained by filing additional material. R.S.M. 
v. 40. r. 427.

Commissions to Examine Witnesses.
11)8. If a party to any civil action, or to any issue 

m-lered to be tried, is resident out of Manitoba, and if»anyroeidem 
the opposite party requires a commission to examine such Manitoba, 
non-resident party, and states by affidavit the facts intended 
to Ik* proved on such commission, and if the court or 
judge is satisfied that such commission is applied for in 
good faith and not for purposes of delay, the court or any 
judge may issue a commission for the examination of such 
non resident party, in the same manner as a commission may 
be issued for the examination of witnesses. R.S.M. c. 40, 
r. 183.

100. If such party refuses to attend before the commis-2R2ie/e 
holier, such refusal, being proved by affidavit or otherwise atte"d- 
î" the satisfaction of a judge shall authorize a verdict or 
judgment to pass against the party, or he shall be non-suited.
H.S.M. c. 40, r. 484.

.'•on. If the plaintiff or defendant in any action in thejj 
l'oin t, or a party to any issue ordered to be tried, i8 "*e<i or infirm 
!•-irons ot having at the trial thereof the testimony of any about 

•'ig«‘d or infirm person resident within Manitoba, or of any Manitoba, 
pi î - .ii who is about to withdraw therefrom or who is residing 
without the limits thereof, the court or a judge may, upon the 
•notion of such plaintiff, defendant or party, and upon hear­
ing tin* parties, order the issue of a commission under the seal 
of the court to a commissioner to take the examination of 
any such person. R.S.M. c. 40, r. 485.

"'•I. Due notice of every such commission shall be given Notice of 
to ! I adverse party, to the end that he may cause the wjt.commlea,on- 
tn '-us to lie cross-examined. R.S.M. c. 40, r. 486.
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502. Foreign commissions for examination of witnesses 
without the jurisdiction of the court, in proceedings before 
a master, may, on the certificate of the master, be issued upon 
prœcipe. K.S.M. c. 40, r. 487.

503. Upon an application for a commission to take evi­
dence, the applicant is in the notice of motion to state the 
name of the commissioner to whom he desires the commis­
sion to be issued ; and where the opposite party desires to 
name another commissioner, he is, on the return of the mo­
tion, to give notice to the applicant of the name of such other 
commissioner. K.S.M. c. 40, r. 488.

504. Upon the hearing of the motion, the court or judge 
(or olticer before whom the motion is made) may order the 
issue of the commission directed to any one or more of the 
persons so named, or to such other person or persons as may 
seem proper. K.S.M. c. 40, r. 489.

505. The order or certificate for the issue of a commis­
sion is to state the name of the commissioner to whom it is to 
bo directed, and whether the examination of witnesses there­
under is to be taken ujion oral questions or upon written in­
terrogatories, and also whether or not notice of the execu­
tion thereof is to lie given to tho opposite party and, if 
notice is to be so given, then the name and the address of 
the person on whom such notice is to be served arc to lie 
stated in the order. K.S.M. c. 40, r. 490.

500. The examination of witnesses under a commission 
is to be taken either orally or upon written interrogatories, 
or partly in one wav and partly in the other, as the court 
or a judge may direct. All oral questions shall be reduced 
into writing and, with the answers thereto, returned with 
the commission. K.S.M. c. 40, r. 491.

507. Where tho examination is to take place upon written 
interrogatories, the interrogatories in chief are to be deliv­
ered to the opposite party (unless otherwise ordered) at least 
eight days before the issue of the commission; and the cross- 
interrogatories are to he delivered to the opposite party (un­
less otherwise ordered) within four days after the receipt of 
the interrogatories in chief; and in default of cross-interro­
gatories being so delivered, the opposite party may send the 
commission without cross-interrogatories. K.S.M. c. 40, 
r. 492.
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508. An examination may be executed ex parte, unless 
the opposite party shall, upon the hearing of the application' 
for the order or master’s certificate for the issue of the com­
mission, require notice of the execution of the commission, 
and give the name and place of abode of somo person resi­
dent within two miles of the place where the commission is 
to lie executed, upon whom notice may be served. R.S.M. 
c. I", r. 498.

509. Where notice of the execution of the commission is Notice of 
required to be served, forty-eight hours’ notice shall be suffi- “mmlSSon! 
cieqt; such notice is to be in writing, stating the time anjd 
place of the intended examination, and is to be addressed 
to the person named for that purpose in the order or certi- 
cute for the issue of the commission ; and service upon him,
-T upon a grown-up person at the address stated in the order 
nr master’s certificate, shall be sufficient. If the name or ad­
dress stated in such order or certificate shall prove to be 
illusory or fictitious, or if the party so notified fails to at­
tend pursuant to the notice, the commission may be executed 
<.r parte. R.S.M. c. 40, r. 494.

510. In the event of any witness, on his examination, oopiee of 
cross-examination or re-examination, producing any book, produced'" 
document, letter, paper or writing, and refusing for good ae cvldencc' 
cause, to be stated in his deposition, to part with the original 
thereof, then a copy thereof, or extract therefrom, certified
by the commissioners or commissioner present to be a true 
and correct copy or extract, shall be annexed to the deposi­
tion of the witness. R.S.M. c. 40, r. 495.

511. Every witness to be examined under the commis- wimenn to 
don shall be examined on oath, affirmation or otherwise, in ££d*r 2,"^ 
accordance with his religion, by or liefore the said cominis-
'ioners or commissioner. R.S.M. c. 40, r. 496.

512. If any witness does not understand the English In,erpr*,er- 
language (the interrogatories, eross-interrogatories and viva
voce questions, as the case may be, being previously trans­
lated into the language with which he is conversant), then 
the examination shall be taken in English through the 
medium of an interpreter to be nominated by the commis- 
Honers or commissioner and to be previously sworn aceord- 
ing to his religion by or before the commissioners or com­
missioner truly to interpret the questions to be put to the 
witness and his answers thereto. R.S.M. c. 40, r. 497.
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510. The depositions to be taken under and by virtue of 
the said commission shall bo subscribed by the witness or 
witnesses, and by the commissioners or commissioner who 
shall have taken such depositions. R.S.M. c. 40, r. 498.

514. The interrogatories, cross-interrogatories and depo­
sitions, together with any documents referred to therein, or 
certified copies thereof or extracts therefrom, shall be sent 
to the prothonotary or deputy clerk of the Crown and pleas 
on or before such day as may be ordered in that behalf, en­
closed in a cover under the seal or seals of the said commis­
sioners or commissioner, and certified copies thereof may 
be given in evidence on the trial of the action, by and on 
behalf of the said parties respectively, saving all just excep­
tions, without any other proof of the absence from this coun­
try of the witness or witnesses therein named than an affi­
davit of the solicitor or agent of the party as to his belief 
of such absence. R.S.M. c. 40, r. 499.

515. Where, upon the application for a commission to 
take evidence, the opposite party desires to join in the com­
mission and examine witnesses on his own liehalf thereunder, 
or names a commissioner, each party is to pay the costs of 
the commission consequent upon the examination of his wit­
nesses and the appointment of his commissioner, without 
prejudice to the question by whom such costs are ultimately 
to Ik* borne ; and if for any reason the commissioner named 
by either party refuses to act in the execution of the commis­
sion, upon receiving forty-eight hours’ notice in writing from 
the other of them so to do, the commission may be executed 
by the commissioner giving such notice alone. R.S.M. c. 40, 
r. 500.

510. Every order for a commission shall be read as if 
it contained the above particulars, and shall not set forth 
the same, but may contain any variations therefrom and any 
other directions which the court or judge shall see fit to 
make or give. R.S.M. c. 40, r. 501.

517. Any objection to the validity or regularity of anv 
oommiHsion to comnussmn or examination of any witness or party shall he
be by motion . . "
toBupiir.M taken by way of motion to suppress the commission or exami­

nation, and on such motion the court or judge shall make 
such order for suppressing the same, or returning it to be 
executed or taken again, or confirming the same, and on such 
terms as to costs and otherwise, as may seem just. In the 
event of no such motion being made not later than one week 
after said commission has been opened or examination re-
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turned, as the ease may be, then such commission or examina­
tion shall be deemed to have been properly executed, taken 
and returned, and no objection thereto shall afterwards he al­
lowed to prevail, but nothing herein shall apply to any 
objection there may be to the adinissability of the evidence 
contained in such commission or examination, or any part 
thereof. R.S.M. c. 40, r. 502.

518. Where a party is present or is represented by coun- objection* 
sel at any examination under commission or otherwise, such a« i.-uding 
party shall not thereafter be allowed to object to any question 
put on such examination as leading, unless he shall have 
made the objection at once upon the question having been 
put. In no case shall any objection to a question put 
upon any examination under commission or otherwise as 
leading be taken, except upon motion made in the manner 
and within the time specified in the last preceding rule for 
objecting to the validity of a commission or examination, 
and the objection shall only be allowed if it shall seem to the 
court or judge that the form and nature of the question were 
likely under the circumstances to prejudice the interests of 
tin- party objecting. R.S.M. c. 40, r. 503.

Obtaining Evidence for Foreign Tribunals.

510. Where, under the Imperial statute known ns “The Application. 
Foreign Tribunals Evidence Act, 1856,” or under “The Ex­
tradition Act,” chapter 155 of the Revised Statutes of Can- 
aila, 1006, any civil or commercial matter, or any criminal 
matter, is pending before a court or tribunal of a foreign 
country and it is made to appear to the court or a judge, by 
muimission rogatoire, or letter of request, or other evidence 
as hereinafter provided, that such court or tribunal is desir- 
"'is of obtaining the testimony in relation to such matter of 
any witness or witnesses within the jurisdiction, the court or 
a judge may, on the ex jmrte application of any person 
b"wn to be duly authorized to make the application on be­

half of such foreign court o. tribunal, and on production of 
the commission rogatoire, or le4 ter of request, or of a certifi- 

ic signed in the manner, and certifying to the effect, men- 
med in section 2 of “The Foreign Tribunals Evidence Act, 

or such other evidence as the court or a judge may 
quire, make such order or orders as may be necessary to 

effect to the intention of the Acts above mentioned in 
formity with section 1 of the said “Foreign Tribunals 

I'videncc Act, 1856.” 7-8 Ed. 7, c. 11, s. 1, paH.
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520. An order made under the last preceding rule may 
be in form number 159 in the schedule to these rules, with 
such variations as circumstances may require. 7-8 Ed. 7, 
c. 11, s. 1, part.

521. The examination may be ordered to be taken be­
fore any lit and projier person nominated by the person 
applying, or lief ore one of the examiners of the court, or 
such other qualified person as to the court or a judge may 
seem fit. 7-8 Ed. 7, c. 11, s. 1, part.

522. Unless otherwise provided in the order for examin­
ation, the examiner before whom the examination is taken 
shall, on its completion, forward the same to the prothonotary 
of the court at Winnipeg, and on receipt thereof he or his 
deputy shall append thereto a certificate, in form numbered 
160 in the schedule to these rules, with such variations as 
circumstances may require, duly sealed with the seal of the 
court, and shall transmit the depositions so certified, and 
the commission rogatoire or letter of request, if any, to the 
foreign court or tribunal requiring the same. 7-8 Ed. 7, 
e. 11, s. 1, jtart.

52d. An order made under above rule 519 may, if the 
court or a judge shall think fit, direct the said examina­
tion to be taken in such manner as may be requested by the 
commission rogatoire or letter of request from the foreign 
court, or therein signified to be in accordance with the prac­
tice or requirements of such court or tribunal, or which may, 
for the same reason, be requested by the applicant for such 
order. But in the absence of any such special directions 
being given in the order for examination the same shall be 
taken in the manner prcserilicd in rules 506 to 513 inclu­
sive, and, where such examination is ordered to be taken 
before one of the examiners of the court, the same rules shall 
apply to such examination. 7-8 Ed. 7, c. 11, s. 1, part.

524. Bulcs 519 to 523, inclusive, shall apply, as far as 
may be, to applications under the Imperial statute known 
as “The Evidence by Commission Act, 1859” (22 Vic., c. 
20), for the purpose of giving effect to any commission or 
letter of request from any British tribunal out of the juris­
diction, except thât in such cases the depositions certified 
as above provided, and letter of request, if any, shall In­
for warded by the prothonotary to the judge or other officer 
by whom such commission or letter of request was signed. 
7-8 Ed. 7, c. 11, s. 1, part.
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525. Where a commission rogatoire or letter of request, £î*h°a *pî* a 
:h mentioned in rule 522, is transmitted to the court bv tion to the 
His Majesty’s Secretary of State at Ottawa, with an intima- any of ’the 
tion that it is desirable that effect should be given to the parU' * 
same without requiring an application to be made to the 
court by the agents in Manitoba of any of the parties to 
the action or matter in the foreign country, or British pos­
session, the protbonotarv shall transmit the same to the 
Attorney-General of the Province, who may thereupon make 
such applications and take such steps as may be necessary 
to give effect to such commission rogatoire or letter of request, 
in accordance with rules 519 to 524, inclusive. 7-8 Ed. 7. 
v. 11. s. 1, part.

Affidavits.

520. Every affidavit shall be drawn up in the first person, Form of 
stating the name of the deponent at the commencement in B,n,,av,‘g- 
full and his description and true place of aliode, and shall 
l*e signed by him. R.S.M. c. 40, r. 504.

527. In every affidavit made bv two or more deponents, j^davu made 
the names of the several persons making the affidavit shall “y two or* * 
l*e inserted in the jurat, except that, if the affidavit of all the Xnente 
deponents is taken at one time by the same officer, it shall
be sufficient to state that it was sworn by both for all) of 
the “above named” deponents. B.S.M. c. 40, r. 505.

528. The jurat may be in the form or to the effect fol-J“r«“-
lowing:—

Sworn before me nt in the Province of
Manitoba, on the day of , A.T).

R.S.M. e. 40. r. fiOfl.

529. Affidavits shall be confined to such facts as the wit- fr'ameci. 
ness is able of his own knowledge to prove, except on inter­
locutory motions, on which statements as to his belief, with
the grounds thereof, may be admitted. B.S.M. c. 40, r. 507.

530. Any affidavit in an action or proceeding to which a Affidavits by 
municipal or other corporation is a party may be made by “"poratîïne. 
any officer, servant or agent of the corporation having know­
ledge of the facts required to he deposed to, and he shall
-late therein that he has such knowledge. B.S.M. c. 40, 
r. 508.

531. No affidavit having in the jurat or body thereof any A„,rBllone 
interlineation, alteration or erasure shall, without leave of how^eon.'d 
tin' court or a judge, l>e read or made use of in any matter 
pending in court, unless the interlineation or alteration
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(other than by erasure) is authenticated by the initials of 
the officer taking the affidavit ; nor in the case of an erasure, 
unless the words or figures appearing at the time of taking 
the affidavit to be written on the erasure are re-written, and 
signed or initialed in the margin of the affidavit by the officer 
taking it. R.S.M. c. 40, r. 509.

532. Where an affidavit is sworn by any person who ap­
pears to the officer taking the affidavit to he illiterate, the 
officer shall certify in the jurat that the affidavit was read 
in his presence to the deponent, and that the deponent 
seemed perfectly to understand it, and made his signature 
or mark in the presence of the offieer. No such affidavit 
shall 1m* used in evidence in the absence of this certificate, 
unless the court or a judge is otherwise satisfied that the 
affidavit was read over to and apparently perfectly under­
stood by the deponent. R.S.M. c. 40, r. 510.

533. No affidavit shall be read or made use of for any 
purpose, if sworn before the solicitor of the party in the 
cause on whose behalf the affidavit is made, or before the 
clerk or partner of such solicitor. R.S.M, c. 40, r. 511.

534. All affidavits and other papers required to be filed 
in any action or matter, on motions and other matters, shall, 
liefore being used, be filed in the proper office and marked 
with a proper memorandum showing payment of any fee 
payable for filing. R.S.M. c. 40, r. 512.

535. Affidavits to be used on a motion in chambers shall 
lie filed with the prothonotary, referee or local judge, who 
shall transmit them to the proper office when the motion is 
disposed of. R.S.M. l<>. r. ■> 18.

530. All the affidavits upon which a notice of motion or 
a petition is founded must be filed before the service of the 
notice of motion or petition. R.S.M. c. 40, r. 514.

ADMISSIONS.

537. Either party may call upon the other party to admit 
any document, saving all just exceptions, or to admit any 
fact or facts material to the case of the party making such 
call. 7-8 Ed. 7, c. 12, s. 7.

538. A notice to admit documents may Ik? in the form 
No. 11 in the schedule to these rules. R.S.M. c. 40, r. 510.
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53ft. The production of any written admissions purport- ^°®,fee®Jne 
iug to be admissions in the action, and to be made in pur­
suance of any notice to admit documents or otherwise, and 
tu be signed by the solicitor of the party by whom or on 
whose liehalf they purport to be made, shall be sufficient 
prima facie evidence of such admissions. R.S.M. c. 40,

517.
TRANSMISSION OF INTEREST PENDENTE LITE.

540. An action shall not become abated by reason of the Xctlon not 
marriage, death or bankruptcy of any of the parties, if the ,reaa.onle<»fy 
r:uise of action survives or continues, and shall not become marriage. *tr. 

ilefective by the assignment, creation or devolution of any 
estate or title pendnitc lite. Whether the cause of action 
survives or not, there shall be no abatement by reason of the 
death of either party between the verdict or finding of the 
i-'iies of fact and the judgment, but judgment may in such 
case lie entered notwithstanding the death. R.S.M. c. 40, 
r. 518.

541. In case of an assignment, creation or devolution of Assignment 
any estate or title pendente litef the action may be continued
l-y or against the person to or upon whom such estate or 
title has come or devolved. R.S.M. c. 40, r. 51ft.

542. Where by reason of marriage, death or bankruptcy, order to add 
■ •r any other event occurring after the commencement of an changi°of 
action and causing a change or transmission of interest 0r,nlereet- 
liability, or by reason of any person interested coming into 
existence after the commencement of the action, it becomes 
necessary or desirable that any person not already a party
l" the action should be made a party thereto, or that any 
person already a party thereto should be made a party thereto 
in another capacity, an order that the proceeding in the action 
shall be carried on between the continuing parties to the 
action and such new party may be obtained on pnccipe, 
upon an allegation of such change or transmission of interest 
or liability, or of such person interested having come into 
existence. R.S.M. c. 40, r. 520.

543. An order so obtained shall, unless the court or a service or 
idge otherwise directs, be served upon the continuing partyeuch ordcr

parties to the action or their solicitors, and also upon 
• ii-h such new party (unless the person making the applica- 

iii lx; himself the only new party); and the order shall 
from the time of such service, subject, nevertheless, to the 
!" xt five following rules, be binding on the person served 
therewith. R.S.M. c. 40, r. 521.
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544. Where any person who is under no disability, or 
under no disability other than coverture, or, being under 
any disability other than coverture, has a guardian ad litem 
in the action, shall be served with such order, such person 
may apply to the court or a judge to discharge or van- 
such order at any time within fourteen days from the service 
thereof. R.S.M. c. 40, r. 522.

545. Upon every copy of such order served, there shall 
1hi endorsed a memorandum in the form or to the effect set 
forth in form No. G in the schedule to these rides. R.S.M. 
e. 40, r. 523.

546. Where any person being under any disability other 
than coverture, and not having had a guardian ad litem 
appointed in the action, is served with any such order, such 
person may, at any time within fourteen days from the ap­
pointment of a guardian ad litem for such party, apply to 
the court or a judge to discharge or vary the order; and 
until such period of fourteen days shall have expired, the 
order shall have no force or effect as against such person so 
served. R.S.M. c. 40, r. 524.

547. Where the order is served out of Manitoba, the 
party served is to have the same time to apply to discharge 
the order ns a defendant has to file a defence to a statement 
of claim so served; but on "nation may be made for 
shortening the time, and an order may be made accordingly 
in a proper case. R.S.M. c. 40, r. 525.

548. When- the court or a judge authorizes publication 
instead of service, the court or judge is at the same time 

»?vir?"byrln8 to appoint such time for applying to discharge the order as 
publication. 8Cem8 proper. R.S.M. c. 40, r. 52G.

Defendant in 549. Whore an action is one which would but for these 
!i°n<>n°may rules have abated by reason of the death of cither party, ami 
tiîr'Vo proceed, in which the proceedings may be continued under these rules, 

the defendant or person against whom the action may be so 
continued may apply on notice to compel the plaintiff, or 
the person entitled to proceed with the action, to proceed 
according to the provisions of these rules within such time 
as the court or a judge may order, or in default for an 
order dismissing the action or for payment of the costs 
thereof or for such order as may be just R.S.M. c. 40. 
r. 617.
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r»50. Wherever any judgment or order has been madeCoe,e 
fup payment of costs and the action or matter would, but for 
these rules, become abated, any person interested under the 
judgment or order may under these rules continue the pro­
ceedings, and thereupon prosecute and enforce the judgment 
or order. R.S.M. c. 40, r. 528.

551. In case an action on a bill or note is brought against£ï,c"reex0'f
more than one defendant, who must otherwise have been t
Hied separately, and it happens that any defendant dies may be sued.
I-ending the action, an action may nevertheless be brought
against the executors or administrators of such deceased 
defendant. R.S.M. c. 40, r. 529.

PAYMENT INTO COURT IN SATISFACTION.

552. A defendant may, either lieforc or at the time of when de- 
delivering his defence, or afterwards bv leave of the court pay monc™ay 
or a judge, pay into court a sum of money in satisfaction Mt?aracUtïônn 
--I' the cause or a part of the cause of action, or one or more
"f the causes of action, for which the plaintiff sues; and the 
money, when so paid in, shall remain in court subject to 
further order, unless the plaintiff elects to take it out. But 
the payment of money into court shall not be deemed an 
admission of the cause of action in respect of which it is

paid. R.S.M. c. 40, r. 530.

553. Payment into court shall be signified in the de- Such pay_
fence, and the claim or cause of action in satisfaction of be
which the payment is made shall be specified therein.,n de,enre 
IZ.S.M. c. 40,‘r. 531.

"-.'>4. If the plaintiff takes the money out of court, he 
shall take it in satisfaction of the very cause of action for m°n<iy out. 
which it was paid in, and shall, upon applying therefor, 
tile and serve a memorandum acknowledging the cause for 
which he takes it out, which may be according to the form 
No. 7 in the schedule to these rules and shall be equivalent 
t" a satisfaction piece. R.S.M. c. 40, r. 532.

555. The plaintiff shall make his election to take the T,,me.,or 
money out of court before the action is at issue. R.S.M.

10,‘ r. 533.

550. When the plaintiff takes out monev in satisfaction T»*ln* c„.ie
' the entire cause ot action, he may tax his costs of the takes money, 

action and may sign judgment therefor unless the defendant 
i - vs them within forty-eight hours after taxation. R.S.M.

40, r. 534.
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557. Wlu-re money is paid into court in two or more 
actions which arc consolidated, the money paid in and the 
costs in all the actions shall be dealt with in the same manner 
as in the action tried. R.S.M. c. 40, r. 535.

558. A plaintiff may, in answer to a counterclaim, pay 
money into court in satisfaction thereof, subject to the like 
conditions as to costs and otherwise as upon payment into 
court by a defendant. R.S.M. c. 40, r. 53G.

550. With a defence setting up a tender before action, 
the sum of money alleged to have been tendered must tie 
brought into court. R.S.M. c. 40, r. 537.

DISCONT1N UANCE.

560. The plaintiff may, at any time before notice of 
trial is served, by notice in writing, filed and served, wholly 
discontinue his action or withdraw any part or parts of his 
alleged cause of complaint, either as to all the defendants 
or as to one or more of several defendants; and a defendant 
shall l>e entitled to the costs of the action, if wholly discon­
tinued agajnst him. and if not wholly discontinued to the 
costs occasioned to him by such withdrawal and previously 
incurred by him in respect of the matter so withdrawn.

(2) Such costs may be taxed upon production of the 
notice of discontinuance, and if not paid within four days 
from taxation the defendant may, without any order, sign 
judgment therefor.

(3) Such discontinuance or withdrawal, ns the case may 
be. shall not be a defence to any subsequent action.

(4) Save as in these rules otherwise provided, it shall 
not be competent for the plaintiff to discontinue the action 
without leave of the court or a judge; but the court or a 
judge may, before, or at, or after, the hearing or trial, upon 
such tenus as to costs, and as to any other action against 
all or any of the defendants, and otherwise, as may seem 
lit, order the action to lie discontinued, or any part of the 
alleged cause of complaint to lie struck out. R.S.M. c. 40, 
r. 538; 10 Ed. 7, c. 17, s. 0.

561. A defendant may, with the leave of the court or 
a judge, but not otherwise, withdraw his defence or counter­
claim, or both, or any part of either or both, upon such terms 
as may lie imposed. R.S.M. e. 40, r. 539.
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DISMISSAL OF ACTIONS.

.*>02. If the action is at issue two months before the com- p°0Veau,iîo<n 
meneement of any sittings of the court for which the plain- 
riif might give notice of trial, and lie docs not give notice 
• >f trial therefor, the action may he dismissed for want of 
prosecution. B.S.M. c. 40, r. 540.

CONSOLIDATION OF ACTIONS.

■*•‘>•‘1. Actions in the court may be consolidated by order 
"Ï the court or a judge, in the maimer prior to the passing 
-f "The Queen’s Bench Act. 1805,” in use in the court on 

its common law side. B.S.M. e. 40, r. 542.

TitlAL.

General Rules.

504. The trial of every action shall take place in the|jj*l* of 
judicial district in which the statement of claim issued, un-

th(‘ court or a judge otherwise orders on an application 
for a change of venue. 9 Ed. 7, c. 14, s. 5.

505. On the application of either party and on grounds APP,lca,lon to 
'li"\vn by affidavit, the court or a judge may order that the of triai. 16 
trial of any action shall take place in any other judicial dis­
trict than that in which the statement of claim issued.
B.S.M. c. 40, r. 544; 9 Ed. 7, e. 14, s. 0.

titi. After the action is at issue, cither party may give f't‘Jr
m t ice of trial for any sitting of the court for the trial of action ui'unue 

iuses where the action is to he tried. B.S.M. c. 40, r. 545.

‘•«u. Subject to the provisions of this Act and of the différent 
Vreceding rules, the court or a judge may, in any action at in
any lime, or from time to time, order that different questions mod»."
"f fact arising therein he tried by different modes, or that 

i " or more questions of fact lx? tried before the others, and 
may appoint the place or places for such trial or trials, and 

ri all cases may order that one or more issues of fact be 
tried before any other or others. B.S.M. c. 40, r. 547.

• •S. Every trial of any question or issue of fact by a h,yrorey
ry shall be held before a single judge, unless such trial 
specially ordered to he held lief ore two or more judges. w‘*e ordered. 

B.S.M. c. 40, r. 548.
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Triai at ba-. 569. The plaintiff or defendant, in any action in the 
court, may, in the sittings of the Court of Appeal next 
after the action is at issue, apply for a trial at bar; and the 
Court of Appeal may, in its discretion, upon hearing the 
parties, grant or refuse the same. R.S.M. c. 40, r. 549; 
3 Geo. 5, c. 12, s. 3, part.

at inatancV 570. In all cases in which the Crown may be actually or 
of crown. immediately interested, a trial at bar may be had as of right 

upon, and shall be regulated and governed by, the same prin­
ciples as in similar cases in England at the time of the pass­
ing of “The Queen’s Bench Act, 1895.” R.S.M. c. 40, 
r. 550.

imy to b. 571. In case any trial at bar is directed, a judge mav 
for tri«i at appoint such day or days for the trial thereof as he mav

think fit. R.S.M. c. 40," r. 561 ; 3 Geo. 5, c. 12, s. 3, pari.

Form of 572. Notice of trial shall state the place and day for 
notice of trial, which it is to be entered for trial, and shall be given before 

entering the action for trial. It may be in the form No. 12 
in the schedule to these rules, with such variations as cir­
cumstances may require. R.S.M. c. 40, r. 552.

nofice1 ten 573. Ten days’ notice of trial shall be given, unless the
days. party to whom it is given has consented to take short notice

of trial, and shall be sufficient in all cases, unless otherwise 
flv°rdHy»!ce ordered by the court or a judge. Short notice of trial shall 

be five days’ notice. R.S.M. c. 40, r. 553.

574. Notice of a trial at bar shall be given to the pro- 
thonotary before giving notice of trial to the party. R.S.M. 
c. 40, r. 554.

Entry for 575. After notice of trial is given, either party may enter 
the action for trial. If both parties enter the action for trial 
at the same sittings, it shall be tried in the order of the plain­
tiff’s entry. R.S.M. c. 40, r. 555.

Record. 576. On or before the third day before the day for hold­
ing the court at which the action is to be tried, the party 
entering the action for trial shall deliver to the proper officer 
one copy of the whole of the pleadings and particulars in 
the action for the use of the judge at the trial, and such 
copy shall be certified as a true copy by the officer having 
charge of the pleadings and particulars filed, and shall be 
called the “record.” The officer shall thereupon enter the 
action for trial. 10 Ed. 7, c. 17, s. 11.
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r>77. Whore an action has been entered for trial, it in ay 
he withdrawn by either the plaintiff or the defendant, upon 
producing to the proper officer a consent in writing, signed 
l)v the parties, but not otherwise except by order. R.S.M. 
c. 40, r. 559.

578. Actions not tried or disposed of, after being once tried!"11 not 
entered for trial, shall remain for trial, subject to the pro­
visions of rule 577, but (except in case of adjournment to
a specified day) shall not be heard at any subsequent sit­
tings unless and until a fresh notice of trial lie given for such 
sittings by one of the parties. R.S.M. c. 40, r. 500.

579. If, when an action is called on for trial, the plain- peaVme of 
tiff appears and the defendant does not appear, then thet,lfenda,,t- 
plaintiff may prove his claim, so far as the burden of proof
lies upon him. R.S.M. c. 40, r. 501.

580. If, when an action is called on for trial, the defend- p,°ttnraanp,",. „r 
ant appears and the plaintiff does not appear, the defendant, p|al,,tlfr
if he has no counterclaim, shall he entitled to judgment dis­
missing the action ; hut if he has a counterclaim he may prove 
such claim so far as the burden of proof lies upon him.
R.S.M. c. 40, r. 502.

581. Any verdict or judgment obtained, where one party ?„“*"**"by 
does not appear at the trial, may be set aside bv the court, ££|uU at 
or by a judge in court, or by the judge at the sittings, upon
such terms as may seem fit. R.S.M. c. 40, r. 003.

582. Any judgment of non-suit, unless the court or a ^teCt"uôf! 
judge otherwise directs, shall have the same effect as a judg­
ment upon the merits for the defendant ; but in case of mis­
take, surprise, accident or otherwise, any judgment of non­
suit may be set aside on such terms, as to payment of costs
and otherwise, as to the court or a judge mav seem just.
R.S.M. c. 40, r. 605.

583. In any case where at the trial the jury disagree „on* uunt of 
and find no verdict, the court may, notwithstanding such di^gereeUry 
disagreement, give judgment of non-suit. R.S.M. c. 40,
r. 067.

584. The judge at the trial may, at the request of either w,tnPM 
party, cause some or all of the witnesses to be removed from of court°u 

the court during the trial and any party to the cause or his 
solicitor, intending or subpeenaed to give evidence, may tie
so ordered to retire for the whole or a part of the time of
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Uenauyf°r such trial; or the judge may, instea<l, require the party in- 
without leave, tending to give evidence for himself to be examined before 

his other witnesses; and any such witness who returns tc 
the court, without leave, shall be liable to be punished in 
such manner as to the judge may seem proper; and the 
judge may, in his discretion, exclude the testimony of any 
witness who returns to or remains in the court without leave 
of the judge. R.S.M. c. 40, r. 503.

omitted by ^85. Where, through accident, inadvertence or mistake, 
accident or the absence of a witness or document, or other cause, a party 
supplied. *ow omits or fails to prove some fact material to his case, the 

judge may proceed with the trial, subject to such fact being 
afterwards proved at such time, and subject to such terms 
and conditions, as to costs and otherwise, as the judge shall 
direct; and, if the case is being tried by a jury, the judge 
may direct the jury to find a verdict as if such fact had been 
proved, and the verdict shall take effect on such fact being 
afterwards proved as directed; and, if not so proved, judg- 

ltuie not to ment is to be entered for the opposite party, unless the court 
action ‘for or a judge otherwise directs. This rule shall not apply to 

an action for libel. R.S.M. c. 40, r. 564.
<'<>uri8fl at

admissions.

Penalty In

586. The judge at any trial may call upon counsel for 
the different parties to admit such of the matters and alle­
gations in the pleadings of the opposite party or parties as 
counsel knows or can readily ascertain to be true, and, in 
case of refusal or neglect to make such admission, the judge 
shall have power to order the party or parties whose counsel 
so neglected or refused to make admissions, or to order such 
counsel personally, to pay all costs occasioned by such neglect 
or refusal. 7-8 Ed. 7, c. 12, s. 8.

rosis of 587. Tn an action brought to recover the amount of any 
recoverable! ' bill, draft, order or promissory note, and the damages and 

interest, the expenses of noting and protesting, and all other 
charges and postages incurred thereon, it shall not be neces- 

, sary to specially claim such damages, interest, expenses and 
charges, but the same shall be allowed to the plaintiff at any 
trial, reference or assessment of damages, as if the same had 
been specially claimed. R.S.M. c. 40, r. 565.

.bunages^nof 588. Damages in respect of any continuing cause of 
rvsp.ct of action shall be assessed down to the time of the assessment.continuing _
cause of R.S.M. C. 40, T. 566.

Adjournment 580. The judge, if he thinks it expedient in the interest 
of triai. of justice, may postpone or adjourn the trial for such time 

and upon such terms (if any) as he shall think fit. R.S.M. 
e. 40, r. 567.
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590. Upon the trial of an action, the judge may, at °r ”*-y 
after the trial, direct that judgment be signed and entered of judgment, 

for any or cither party, or adjourn the case for further con- reserve
sidération, or may reserve his judgment. R.S.M. c. 40,
r. 508.

591. Exhibits put in at the trial arc to be marked thus : JJhme£J£ 
“In the King’s Bench (short title). This exhibit (the pro-

) is produced by the plaintiff (orperty of
defendant C., as the case may be), this day of

. A.B., Registrar” (Deputy Clerk
nr Deputy Registrar). R.S.M. c. 40, r. 509.

592. Where a party or witness is examined at the trial,ordocumén?- 
or a document is put in as evidence and marked by the regia- *nr cannot be

. ill • i i • r i withdrawntrar, deputy clerk or deputy registrar, the deposition ot the without have, 

party or witness so examined, or the document so put in, is 
not to lie withdrawn as evidence without the leave of the 
court. R.S.M. c. 40, r. 570.

593. Where judgment is reserved, the exhibits used at SS Mwrvêd 
ilie trial shall be deposited with the registrar, deputy clerk orexMbns ^o 
deputy registrar for the use of the court, and shall not l>e registrar, 
delivered out without order or consent of parties. A receiptaut a' 
shall be deposited with the proper officer by any party taking
out an exhibit. R.S.M. c. 40, r. 571.

594. Where, upon the trial of an action, it appears that {J® muietedetn 
the same cannot conveniently proceed by reason of the solici- cost» for a

. , ^ “ , .. non-attrnd-tor for any party having neglected to attend personally or ance delaying 

by some person in his behalf, or having omitted to deliver r a 
any paper necessary for the use of the court, and which 
according to its practice ought to have been delivered, such 
solicitor shall personally pay to the parties such costs as the 
court thinks fit to award. R.S.M. c. 40, r. 572.

595. The registrar, deputy clerk or other officer present {^[ng^ 
at the trial shall enter all such findings of fact as the judge
may at the trial direct to be entered, and the directions, if 
anv, of the judge as to judgment, and the certificates, if any, 
granted by the judge, such entry to be made in a book to be 
kept for the purpose, and also to be endorsed on the record.
R.S.M. c. 40, r. 573.

590. The said endorsement, or the certificate of the said f0cr‘,gnatoe 
officer, or the certificate of the judge, shall be a sufficient Judgment, 

authority to the proper officer to sign judgment accordingly.
R.S.M. c. 40, r. 574.
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rec!ordrto°f ^be registrar, deputy clerk or other officer present
judgment*1*r at tr*a* 8^a^> after judgment has been given, or, in jury 

cases, after the time for moving for a new trial has expired, 
deliver to the solicitor of the party entitled thereto any record 
in his custody, upon getting a receipt for the same. R.S.M. 
c. 40, r. 575.

Vexatious Defences in Action» lo Recover Ijand.

Notice to 
defendant to

possession

598. It being desirable, in actions to recover land brought 
against persons who arc merely intruders, not to prevent 
plaintiffs from recovering land to which they have just claim, 
on account of some want of technical form in their title, or 
some imperfection not affecting the merits of the case, and 
of which mere strangers to the title, having no claim or color 
of legal claim to the possession, should not be permitted to 
take advantage, the plaintiff or his solicitor, in any action 
to recover land, may serve a notice upon the defendant or 
his solicitor in words or to the effect following: “Take notice 
that I claim the premises for which this action is brought 
as the bona fide purchaser thereof from A. B. (or as the 
case may hc)y and that you will lie required to show upon 
the trial of this cause what legal right you have to the pos­
session of the premises.” R.S.M. c. 40, r. 576.

defeTfa m 599. If, upon the trial of such action, the evidence of 
not'to'defeat16**^® 8^VTn by the plaintiff satisfies the court, and the jury 
action. (if the case is tried by a jury), that he is entitled in justice 

to be regarded as the proprietor of the land or is entitled 
to the immediate possession thereof for any term of years, 
but that he cannot show a perfect legal title by reason of 
some want of legal form in some instrument produced, or by 
reason of the defective registration of some will or instru­
ment produced, or for any cause not within the power of the 
plaintiff to remedy by using due diligence, the judge, or the 
jury under the direction of the court, may find a verdict 
for the plaintiff, unless the defendant or his counsel, upon 
lieing required by the other party so to do, gives such evidence 
of title as shows that he is the person legally entitled, or 
ihat lie bona fide claims to be the person legally entitled to 
the land, by reason of the defect in the title of the plaintiff, 
or that he holds, or bona fide claims to hold, under the person 
so entitled. R.S.M. c. 40, r. 577.

Verdict In 
such cane* la 
he endorsed

under the 
foregoing

COO. Whenever a verdict or judgment is rendered or 
given under the authority of the foregoing provisions, it 
shall he endorsed as rendered or given under the two last 
preceding rules, and it shall be stated in the judgment to
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have l*een so given ; and in any action thereafter brought for 
the mesne profits, such judgment shall not lie evidence to 
entitle the plaintiff to recover. R.S.M. c. 40, r. 578.

Protection of Defendant in case of Erroneous Survey.

601. If an action to recover land is brought against Allowance to 
any person who, after any line or limit has been establish-' improve - 
according to law, is found, in consequence of unskilful sur- mente' 
vev, to have made improvements on lands not his own, the
judge liefore whom such action is tried shall assess, or direct 
flu- jury to assess, damages for the defendant for any loss 
lie may sustain in consequence of any improvements made 
liefore the commencement of such action, and also assess,
. r direct the jury to assess, the value of the land to be recov­
ered; and if the Verdict or finding be for the plaintiff, no 
writ of possession shall issue until the plaintiff has tendered 
or paid the amount of such damages, or has offered to 
release the said land to the defendant, provided the defend­
ant. within such time as the trial judge shall fix, pays or 
tenders to the plaintiff the value of the land so assessed.

(2) The same or similar relief may be given to any Sided*to 

person claiming under the person who has made such im- puïêha*®?». 
provements. R.S.M. c. 40, r. 579 ; 1 Geo. 5, c. 14, s. 1.

602. In all cases in which the judge or the jury before when de- 
whom any action of ejectment is tried assess damages for the outauTeoeîV 
defendant, as provided in the last preceding rule, for im­
provements made upon land not his own in consequence of 
unskilful survey, and where it satisfactorily appears that
tin* defendant does not contest the plaintiff’s action for anv 
■ tlu r purpose than to obtain the value of the improvements 
made upon the land previous to the alteration and establish­
ment of the lines according to law, the judge before whom 
<uch action is tried shall certify such fact upon the record, 
and thereupon the defendant shall be entitled to judgment 
for the costs of the defence :

Provided that the defendant, before entering his state-Defendant 
ment of defence, shall have given notice in writing to the nouce^to 

plaintiff, or to his attorney named on the statement of claim,plalnllfr 
of the amount claimed for such improvements, and that on 
payment of such amount the defendant or person in posses­
sion would surrender the possession to the plaintiff, and that 
tin- said defendant did not intend at the trial to contest the 
title of the plaintiff ; and if on the trial it lx4 found that 
'iieh notice was not given as aforesaid, or if there be as­

sied for the defendant a less amount than that claimed in
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the notice, or if it be found that the defendant had refused 
to surrender possession of the land after tender made of the 
amount claimed, then and in any such case the judge shall 
not certify and the defendant shall not be entitled to the costs 
of the defence, but shall pay costs to the plaintiff; and upon 
the trial of any cause after such notice, no evidence shall be 
required to be produced in proof of the title of the plaintiff.

(2) This rule shall apply in case the defendant is a 
person claiming under the person who has made such im­
provements. R.S.M. c. 40, r. 580; 1 Geo. 5, c. 14, s. 2.

Improvements under Mistake of Title.
Relief of G03. In every ease in which a person makes lasting 
making improvements on land under the belief that the land is his 
underVm?8-nle own> ho or his assigns shall be entitled to a lien upon the 
mue of mie. same to the extent of the amount by which the value of the 

land is enhanced by such improvements, of shall be entitled 
or may be required to retain the land if the court is of 
opinion or requires that this should be done, according as 
may, under all the circumstances of the case, be most just, 
making compensation for the land if retained, as the court 
may direct. 10 Ed. 7, c. 17, s. 13.

Inspection of Property.
injectmay G04. It shall be lawful for any judge by whom any
property. cause or matter may be heard or tried with or without a 

jury, or before whom any cause or matter may be brought 
by way of appeal, to inspect any property or thing concern­
ing which any question may arise therein. R.S.M. c. 40, 
r. 581.

inspection G0.r>. Either party in an action may apply to the court 
parties or or a judge for an order for the inspection by the jury, or 
witnesses. by himself or by his witnesses, of any real or personal pro­

perty, the inspection of which may be material to the proper 
determination of the question in dispute ; and the court or 
a judge may make such order upon such terms, as to costs 
and otherwise, as the court or judge may think fit. R.S.M. 
c. 40, r. 582.

vnrty re- 006. Upon any application for a view by a jury, there 
to'depoalt” shall be an affidavit stating the place at which the view is 
■urn*to pa* to be made and the distance thereof from the place of trial, 
expenses. The applicant shall pay into the hands of the sheriff the 

amount which the court or judge may fix as the necessary 
expenses of carrying out the order, including compensation 
of jurymen for the extra time occupied thereby. The sheriff
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shall pay the expenses, other than jurymen’s fees, and return 
the balance of the money so paid in to the Provincial Treas- 
urer. In case the presiding judge so orders, the party pav­
ing in the above moneys, if successful, may tax the same 
as costs in the cause against the opposing party. R.S.M.

10, r. 588.

Division VIII.

J V1 H IM ENTS—MOTIONS FOR JUDGMENT, ETC.
DEFAULT OF DEFENCE.

007. Where any defendant fails to file his statement of 
defence within the time limited and the plaintiff is desirous 
of proceeding upon default of defence, he shall, before taking 
such proceeding upon default, file an affidavit of service, or 
the undertaking of the defendant’s solicitor accepting ser­
vice and agreeing to file a statement of defence, with an 
affidavit verifying the undertaking filed, as the case may be. 
No affidavit that a defence has not been filed shall be neces­
sary. R.S.M. c. 40, r. 584.

008. Whether there is one defendant only, or more 
defendants than one, judgment may be signed by default 
against such as do not defend or whose defences may have 
l*cen struck out, without prejudice to the right of the plaintiff 
tn proceed with the action against any other defendant or 
defendants, but it shall bo lawful for the court or a judge 
t" set aside or vary such judgment, upon such terms as may 
sci in just. 1 Geo. 5, c. 14, s. 4.

009. Where the whole or a part of the plaintiff’s claim is 
a demand which comes within the classes of cases mentioned 
in paragraph (d) of rule 300, the judgment by default as 
t" such demand shall be a final judgment for the amount 
of >iich demand and interest (if claimed) and taxed costs, 
and execution may be issued forthwith therefor. Such judg­
ment, and execution shall not prejudice the plaintiff’s right 
t" | loceed as in the next rule provided or against any dé­
tendant who has filed a statement of defence. R.S.M. c. 40, 
r. f,86.

'10. Where the whole or part, of the plaintiff’s claim is 
- ; 1 a demand as does not come within the classes of cases 
mentioned in paragraph (d) of rule 300, the judgment by 

as to such demand shall be interlocutory only. The 
plaintiff may, on the expiration of ten days from the sign-
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ing of such interlocutory judgment, set down the action 
for any sitting of the court or a judge for the hearing of 
court motions, whether in the place named in the statement 
of claim for the trial of the action or at the City of Win­
nipeg, and at the said sitting the plaintiff’s claim may be 
disposed of, and the court at such sitting shall have all 
the powers, in reference to the disposition of the plain­
tiff’s claim, which were formerly possessed in determining 
actions or assessments at law or making decrees in suits in 
equity, as well as the powers conferred by this Act, or the 
plaintiff may, on the expiration of such ten days, set down 
the action for trial at any sitting of the court for the trial 
of causes at the place named in the statement of claim.

(2) Proceeding upon this rule shall not prejudice the 
plaintiff’s right to proceed under the next preceding rule 
also, if applicable, or to proceed against, any defendant who 
has filed a statement of defence. R.S.M. c. 40, r. 587 ; 
7-8 Ed. 7, c. 12, s. 13.

rifi*» not°to 611. The last preceding three rules shall not apply to an
action1 for action for the recovery of land, except as hereinafter pro- 
land except vided. R.S.M. c. 40, r. 588.ae afterwards *

612. Notwithstanding anything in these rules contained, 
the provisions of the Act of the Parliament of Great Britain, 
passed in the session held in the eighth and ninth years of 
the reign of King William the Third, entitled “An Act for 
the better preventing frivolous and vexatious suits,” as to 
the assignment or suggestion of breaches, or as to judgment 
shall continue in force in Manitoba; but the procedure pro­
vided in this Act shall be substituted for the procedure pro­
vided in the said Act of the Parliament of Great Britain. 
R.S.M. c. 40, r. 580.

Recovery of Land.
013. If no defence is filed in an action for the recovery 

of land within the time limited, or if statement of de­
fence is filed but the defence is limited to part only, the 
plaintiff shall lie at liberty to enter a judgment that the 
person whose title is asserted in the statement of claim shall 
recover possession of the land, or of the part thereof to which 
the defence does not apply. R.S.M. c. 40, r. 500.

614. Where the plaintiff has claimed for mesne profits, 
arrears of rent or damages for breach of contract, in a state­
ment of claim for the recovery of land, he may enter judg­
ment, as in the last preceding rule mentioned, for the land, 
and may proceed ns in the other preceding rules as to such 
other claim so made. R.S.M. c. 40, r. 591.
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615. If no statement of defence is filed in an action £2yee *here 
fur recovery of land, and in case the plaintiff files the state- pobmmioi». 
nient of claim, and an affidavit showing that the statement 
of claim has been properly served, and an affidavit that the 
party so served was ut the time of the issue or service of 
the statement of claim in actual adverse possession of the 
land, or instead of such affidavits obtains and files an order 
of the court or judge allowing him to sign judgment as 
well for his costs as for recovery of possession of the land, 
the plaintiff may at once sign judgment that the person 
whose title is asserted in the statement of claim shall recover 
and have possession of the land, and also his costs (to be 
taxed in the ordinary way), and the plaintiff may forthwith 
issue execution thereupon ; and the judgment may be in the Form of 
words, or to the effect of form No. 119 in the schedule tojudgmcnt- 
these rules, with the words following or words to the same 
effect added thereto, namely, “and do also recover against 
the said C. D. (the defendant) $ for his costs of
suit.” B.S.M. c. 40, r. 592.

MORTGAGE ACTIONS.

616. In an ordinary action for redemption, foreclosure 
or sale, where the defendants, or some of the defendants, are undefended 
infants and no defence is set up, the action is not to be set action where 

down to be heard in court by way of motion for judgment ; or some or" 

but after'’ the statements of defence are filed, or after the iSuare 
time for filing same has expired, the plaintiff is to file affi­
davits of the due execution of the mortgage, and of such 
other facts and circumstances as entitle him to a judgment, 
and is to apply for the judgment in chambers, upon notice 
to the guardian ad litem of the infants and the other defend­
ant’s solicitor, if any.

(2) Where the defendant by his statement of defence Judgment on 
admits the execution of the mortgage and other facts, if any, Sndefend t 
entitling the plaintiff to a judgment, or where the defend- 2c“îôn2.ge 
ant. disclaims any interest in the mortgaged premises, or 
where no statement of defence is filed, the plaintiff is, on 
pnveipe to the prothonotary or deputy clerk of the Crown 
and pleas in whose office the statement of claim was issued, 
to he entitled to judgment, including, where prayed for, an 
"riler against the defendant for immediate payment and for 
the immediate delivery of possession.

i 3) The reference in such cases, when required by the 
practice, shall be to the master or the local master.
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(4) Such a judgment may lx- granted notwithstanding 
that the defendant has been served by publication or other­
wise, or is a corporation; provided, always, that, when the 
statement of claim has not been personally served, the claim 
of the plaintiff shall lie duly verified by affidavit. R.S.M. 
c. 40, r. 593.

Drfpnclante 
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CONFESSION OF ACTION Oil .JUDGMENT.

017. A sole defendant or all the defendants, in an action 
for the recovery of land, may confess the action ns to the 
whole or a part of the property, by giving the plaintiff s 
notice entitled in the court and cause, signed bv the defend­
ant or defendants, and with the signature attested by his or 
their solicitor; and thereupon the plaintiff may forthwith 
sign judgment for the recovery of possession and costs, in 
the words or to the effect of form No. 120 in the schedule 
to these rules, and issue execution thereon. R.S.M. c. 40, 
r. 594.

018. If one of several defendants who defends separ­
ately for a portion of the property for which the other 
defendant or defendants do not defend desires to confess the 
plaintiff’s title to such portion, he may give a like notice to 
the plaintiff; and thereupon the plaintiff may forthwith sign 
judgment and issue execution for the recovery of possession 
of such portion of the property, and for the costs occasioned 
by the defence relating to the same, and the action may pro­
ceed as to the residue. R.S.M. c. 40, r. 595.

019. If one of several defendants who defends separ­
ately in respect of property for which other defendants 
also defend desires to confess the plaintiff’s title, he may 
give a like notice thereof; ami thereupon the plaintiff may 
sign judgment against such defendant for the costs occa­
sioned by his defence, and may proceed in the action against 
the other defendants to judgment and execution. R.S.M. 
c. 40, r. 590.

020. Except as provided in the three last preceding rules, 
every confession of judgment or action, cognovit actionem, 
relieta verificationc and warrant of attorney to confess judg­
ment shall l>e ineffectual to support a judgment in an action.

(2) This rule shall in no case lx1 held to apply to con­
fessions of judgment or admissions by counsel or by parties 
in court or upon a trial or a proceeding in the nature of a 
trial, or upon an assessment or reference. R.S.M. c. 40,
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G21. In no case shall any judgment be signed in an action 
until a statement of claim has been duly issued and served “(1(,ililte,oHfte" 
therein, and the time allowed by rule 182 or rule 183 for claim îiuiy 
tiling a statement of defence, has expired. A judgment •“ved and 
signed in contravention of this rule and all proceedings there- de7enc°er ming 
upon or thereunder shall be void, but a judge shall, never-explrcd 
thcless set aside the same upon application in chambers.
R.S.M. c. 40, r. 508.

022. Hereafter no judgment shall lie liable to be set aside jud*"et 
or declared void on the ground that it is fraudulent against mem as 
creditors, except by action for the benefit of the plaintiff agm'nst' " 
and other creditors of the party against whom judgment is b?rorten”nM 
recovered, notwithstanding that the plaintiff attacking the Jfttl°nftlfr and 
same be a judgment or execution creditor of such party, “^editors. 
Any moneys or property realized under such action shall 
only lx? distributed proportionately by the court among such 
creditors as shall choose to come in and become parties thereto 
according to the former practice of the Court of Queen’s 
Bench on its equity side, as in case of a bill by a plaintiff 
who was not a judgment or execution creditor. R.S.M. 
c. 40, r. 599.

023. The last preceding rule shall not apply where the precêdhî*r" 
validity of any judgment is called in question upon inter- j£'teea 
pleader proceedings taken at the instance of a sheriff. R.S.M. 
e. 40, r. G00.

INTERIM ALIMONY.

t. In an alimony action, the defendant may, at any Submission 
before the statement of defence is due, give notice in interim 

iting that he submits to pay the interim alimony andellmony 
'Sts, as demanded by the plaintiff in the statement of claim ; 

and in that case no order is to be taken out until there has 
been a default in payment ; and in case of default, affidavits 
It ing tiled verifying the endorsement and notice and the 
default, the order is to be issued on præcipe No application 
for interim alimony shall be made until the time for deliver­
ing the defence has expired. R.S.M. c. 40, r. C01.

LEAVE TO SIGN JUDGMENT.

025. Where a defendant files a statement of defence inMotlon for 
an action in which the plaintiff’s claim is such a demand as 1*V2Lto ,.‘*n 
conies within the classes of cases mentioned in paragraph 
i d ) of rule 300, or in which the plaintiff’s claim is for the 
recovery of land, and the plaintiff is not entitled to a judg­
ment or order under the preceding rules, he may, on an affi-

157



C’ap. 4(5 Court of King’s Bench.

davit made by himself, or by any other person who can 
swear positively to the debt or cause of action, verifying 
the cause of action and stating that in his belief there is no 
defence to the action, serve the defendant with a notice of 
motion to show cause before a judge why the plaintiff should 
not be at liberty to sign final judgment for the amount 
claimed in the statement of claim, together with interest, 
if any, or for the recovery of the land with or without rent 
or mesne profits as the ease may be, and costs. A copy of 
the affidavit shall accompany the notice of motion. The 
judge may thereupon, unless the defendant, by affidavit or 
otherwise, satisfies him that he has a good defence to the 
action on the merits, or discloses such facts as may lie 
deemed sufficient to entitle him to defend the action, make 
an order empowering the plaintiff to sign judgment accord­
ingly. R.S.M. c. 40, r. 602.

defendant to 
«how causa 
to motion.

020. The defendant may show cause against such appli­
cation by affidavit, or by offering to bring into court the 
sum claimed. In such affidavit lie shall state whether the 
defence he alleges goes to the whole or to part only, and if 
so, to what part, of the plaintiff’s claim. The judge mav, 
if lie thinks fit, order the defendant to attend and be exam­
ined upon oath, or to produce any books or documents, or 
copies of or extracts therefrom. R.S.M. c. 40, r. 003.

ihfcm.- 027. In any case, if it appears that the defence set up by
"opart”™ the defendant applies only to a part of the plaintiff’s claim 

or that any part of his claim is admitted to be due, the 
plaintiff shall have judgment forthwith for such part of 
his claim as the defence docs not apply to or as is admitted 
to be due, subject to such terms, if any, as to suspending 
execution, or the payment of any amount levied or any part 
thereof into court by the sheriff, the taxation of costs, or 
otherwise, as the judge may think fit. And the defendant 
may be allowed to defend as to the residue of the plaintiff's 
claim. R.S.M. c. 40, r. 004.

caee^of 028. If it appears to the judge that any defendant has
defendant», a good defence to the action, or ought to be permitted to 
toTerënd.lc<1 defend the action, and that any other defendant has not such 
other» not. (]cfcnPL. and ought not to be permitted to defend, the former 

may be permitted to defend, and the plaintiff 'shall be en­
titled to enter final judgment against the latter, and may 
issue execution upon such judgment without prejudice to 
his right to proceed with his action against the former. 
R.S.M. c. 40, r. 005.
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6:29. Leave to defend may be given unconditionally, or*'fe,n”<,"iy 
.abject to such terms as to giving security or otherwise, as ^ 
die court or judge may think fit. Ii.S.M. c. 40, r. 600. uon»i.

n.'lO. Where, on any motion under rule 625, it appears to
iliut the defence disclosed is substantially only as to the ««• «mount

. • i or •■laimsimiount recoverable, the in dec may pronounce a judgment wh...
i i • . i ..i disputed.nr order directing a reference to a master, and may either 

pronounce such judgment as may be proper to take effect 
•U the confirmation of the report, or may reserve further 
directions and questions of costs for the consideration of 
the court or a judge after the report is made. 5-G Ed. 7,
V. 17, s. 2.

MOTION FOIt .JUDGMENT.

031. Unless otherwise provided, the judgment of the 
court shall Ikj obtained by motion for judgment. R.S.M. motion, 

e. 40, r. 007.

032. At the trial of any action no party shall be entitled ^°tJr^K07nt 
to judgment on the grounds of his pleading being true, if proved 
the facts proved are not sufficient in point of law to entitle not sufficient 

him to judgment. R.S.M. c. 40, r. 008.

033. Tf the title of the plaintiff in an action to re-jJJJlrSmi*of 
cover land, as alleged in the statement of claim, existed atjjjjj*)®,];®d 
the time of the service thereof, but had expired before the existed when 

trial, the plaintiff shall, notwithstanding, be entitled to judg-2inimserved 

ment, according to the fact, that he was entitled at the time exiirÎS"before 
of serving the statement of claim, and to his costs of thetrla1, 
action. R.S.M. c. 40. r. 000.

034. When the evidence has been taken by affidvait or Motion for 
under a reference, either party may set down the cause, by Jwhegnmevi- 
way of motion for judgment thereon, after the expiration of jaîf" 
ten days from the completion of the evidence. The motion"™*^ 
shall be to a sitting of the court for the trial of causes, and 
tm days’ notice thereof shall be given as in cases of notice 
of trial. R.S.M. c. 40, r. 010.

685. No action shall, except by leave of the court or a }{• Arment 
judge, be set down on motion for judgment after the expira-«2^^ 
ti"ii of one year from the time when the party seeking to by leave.
-i t down the same first became entitled to do so. R.S.M.

40, r. Oil.
l.Vd
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Motion for 63G. Whore issues have been ordered to be tried, or issues 
aft*rmiMuea or questions of fact to be determined, in any manner, and 
have men tjjere jg no direction of a court or a judge for the entry of 

judgment, the plaintiff may set down the action on motion 
for judgment as soon as such issues or questions have been 
determined. If he does not so set it down, and give notice 
thereof to the other parties, within fourteen days after his 
right so to do has arisen, then, after the expiration of such 
fourteen days, any defendant may set down the action on 
motion for judgment, and give notice thereof to the other 
parties. R.S.M. c. 40, r. G12.

After nome C37. Where issues have been ordered to be tried, or issues 
have been or questions ot fact to be determined, in any manner, and 

some only of such issues or questions of fact have been tried 
or determined, any party who considers that the result of 
such trial or determination renders the trial or determination 
of the others of them unnecessary, or renders it desirable 
that the trial or determination thereof should be postponed, 
may apply to the court or a judge for leave to set down the 
action on motion for judgment, without waiting for such 
trial or determination, and the court or judge may, if satis­
fied of the expediency thereof, give such leave, upon such 
terms, if any, as appear just, and may give any directions 
which may appear desirable as to postponing the trial of 
the other questions of fact. R.S.M. c. 40, r. 013.

on motion G38. Upon a motion for judgment, the court may, if 
SneUw1lîaî!1 satisfied that it has before it all the material necessary for 
menVmay" finally determining the questions in dispute, or any of them, 
be given. or for awarding any relief sought, give judgment accord­

ingly ; or may, if it is of opinion that it has not sufficient 
material before it to enable it to give judgment, direct the 
motion to stand over for further consideration, and direct 
such issues or questions to lx? tried or determined, and such 
accounts and inquiries to be taken and made, as it may think 
fit. R.S.M. c. 40, r. G14.

summary 639. Any party to an action may at any stage thereof 
motion0 ùpon apply to the court or a judge for such order as he may, 
picTd"nÏÏ“ln upon any admissions of fact in the pleadings or in the exam 

ination of any other party, be entitled to ; and it shall not be 
necessary to wait for the determination of any other ques­
tion between the parties ; or he may so apply where the 
only evidence consists of documents and such affidavits ai 
are necessary to prove their execution or identity without tbs 
necessity of any cross-examination ; or he may so apply where
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infants arc concerned, and evidence is necessary so far only 
as they arc concerned for the purpose of proving facts which 
are not disputed.

(2) The foregoing rules shall not apply to such appli­
cations, and any such application may be made by motion 
as soon as the right of the party applying to the relief claimed 
has appeared from the pleadings.

(3) The court or a judge may, on any such application, 
give such relief, subject to such terms, if any, as such court 
or judge may think fit. R.S.M. c. 40, r. 615.

040. Where it is made to appear to the court or a judge, £*£*!£* on 
on the hearing of any application which may bo pending may bo turned
. , , “ . . rl . . .. ... , '. . * . . ° Into motionbefore the court or judge, that it will he conducive to the for judgment, 
ends of justice to permit it, the court or judge may direct 
the application to be turned into a motion for judgment, 
or a hearing of the cause or matter; and thereupon the court 
or judge may make such order as to the time and manner 
of giving the evidence in the cause or matter, and with respect 
to the further prosecution thereof, as the circumstances of 
the case may require ; and upon the hearing it shall be dis­
cretionary with the court or judge to either pronounce a 
judgment or make such order as the court or judge deems 
expedient. R.S.M. c. 40, r. GIG.

641. Where further directions have been reserved, if the “°{'h°enr on 
party having the conduct of the action does not set the same direction», 
down by way of motion for judgment on further directions, 
and serve notice thereof within fourteen days after the com- 
firmation of the master’s report, any other party affected by 
the report may set the same down and serve notice of the 
motion. R.S.M. c. 40, r. G17.

SETTLEMENT OF JUDGMENTS AND ORDERS.

642. All judgments delivered in Winnipeg, or elsewhere^dïm^nt». 
than at the place of trial, shall be settled by the registrar, 
unless a contrary direction be given by a judge.

(2) All judgments delivered at the place of trial, other 
than Winnipeg, shall be settled, when necessary, by the de­
puty registrar or deputy clerk of the Crown and pleas at 
the place of trial, unless a contrary direction be given by a 
judge.

(3) By the direction of a judge any such judgment may 
be settled by himself or any other officer.
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(4) When a judgment is not settled by a judge, any 
party affected may, upon notice to the other parties inter­
ested, apply to a judge to vary the minutes. R.S.M. c. 40, 
r. 018.

043. No notice of settling minutes, or passing a judg­
ment or order, is to be given, unless by direction of the offi­
cer by whom the judgment or order is to be settled, nor 
until the proposed minutes of the judgment or order have 
been prepared by or delivered to the officer by whom the 
same arc to be settled; the notice (where the officer deems 
a notice proper) is to be by an appointment signed by him, 
a copy whereof is to be served; the proposed minutes shall 
remain in his office for inspection until settled or passed, 
and any party may take a copy thereof. R.S.M. c. 40, r. 019.

044. Where a notice is given to settle minutes or to pass 
a judgment or order, and the party served attends thereon, 
but the party giving the notice does not attend, or is not 
prepared to proceed, the officer settling the judgment or order 
may proceed ex parte to settle the minutes or pass the judg­
ment or order, or may in his discretion order the party giving 
the notice to pay to the other party the costs of his attend­
ance ; or if a party served asks for delay, the officer may grant 
the delay on such terms as lie thinks reasonable as to payment 
of costs or otherwise. R.S.M. c. 40, r. 620.

SIGNING AND ENTRY OF JUDGMENT AND ORDERS.

C4f). Every judgment, whether pronounced by the court 
or signed by default, shall be signed by the prothonotary or 
deputy clerk of the Crown and pleas, as the case may be. 
R.S.M. c. l". r. 681.

640. Every judgment pronounced by the court shall be 
dated as of the day on which judgment is pronounced, and 
shall take effect from that date, unless otherwise directed by 
the court or a judge, and shall also bear upon its face the 
date upon which it is signed. R.S.M. e. 40, r. 622.

647. Every judgment signed by default shall be dated 
on the day on which it is signed. R.S.M. c. 40, r. 623.

648. The forms in the schedule to these rules may bo 
used for judgments, with such variations as circumstances 
may require. R.S.M. c. 40, r. 624.
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049. In all eases the judgment pronounced by the eourt 3^m^eni 
mav be signed and entered forthwith, unless otherwise ln*me-dlately alter
ordered. R.S.M. c. 40, r. 02i). pronounced.

050. Where it, is provided that any judgment may be judgment 
signed upon the filing of any affidavit or production of any ot’amdavlt.
11hvument, the officer shall examine the affidavit or document 
produced ; and if the same be regular and contain all that 
is by law required, he shall enter judgment accordingly.
R.SiM. c. 40, r. 020.

051. Where any judgment may be signed pursuant toJJ^*nt 
any order or certificate, or to the return to any writ, the0,1 ordtir- 
production of such order or certificate, scaled with the seal 
of the court, or of such return, shall be a sufficient author­
ity to the officer to sign judgment accordingly. R.S.M. c. 40, 
r. 027.

052. In all cases where a person or party obtains a judg-^r°(j'e‘,rli,lonal 
ment or order from the court or a judge, or from a master 
cr referee in chambers, upon condition, and fails to perform 
nr comply with the condition, he is to be considered to have 
waived or abandoned the judgment or order, as far as the 
same is beneficial to himself, and any other party or person 
interested in the matter, on the breach or non-performance 
of the condition, may either take such proceedings as the 
judgment or order in such case may warrant, or such pro­
ceedings as might have been taken if the judgment or order 
had not been made. R.S.M. c. 40, r. 028.

053. It shall not he necessary in any judgment or order âpp^y’ne.0.! 
tu reserve liberty to apply, but any party may apply to the ^Vved. 
court from time to time as he may be advised ; and where 
any judgment or order directs the payment of money out of 
court, it shall not be necessary to direct that a cheque be 
drawn for the purpose. R.S.M. c. 40, r. 029.

054. Every judgment shall l>c entered at full length in jïî^m °nt. 
a book to be kept for that purpose. R.S.M. c. 40, r. 030.

055. No order of course, or order made in chambers, and to
no order obtained ex parte and not being of a special nature, t>v entered. 

i< to be entered in full unless so directed by the court or 
judge; but this provision is not to be construed as applying 
to judgments, or to orders in the nature of judgments, or to 
final orders for sale or foreclosure, or to orders which by 
special or general order of the court or a judge arc directed 
to lie entered. R.S.M. c. 40, r. 031.
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requiring 056. Notwithstanding the* provisions of the last prem 1- 
entry. ing rule, the following orders shall he entered in full,—

orders declaring persons lunatics ;
orders for administration;
orders for partition ;
orders for the sale of infants’ estates ;
orders for payment of money into or out of court;
orders for foreclosure or sale;
orders of revivor ;
vesting orders. R.S.M. c. 40, r. G32.

Mode of 657. The entering clerk is to note in the margin of the 
judgment or order book the day of entering a judgment or 
order, and is at the foot of a judgment or order to note the 
same date, and the book in which the entry has been made 
and the pages of such hook. R.S.M. e. 40, r. 633.

FORM OF JUDGMENTS AND ORDERS, ETC.

General form 058. Judgments for foreclosure or sale, where a refer- 
for foreclosure unco is required, are, after the proper recitals hitherto in 
°r «aie. use, to direct, in general terms, that all necessary inquiries 

be made, accounts taken, costs taxed and proceedings had 
for redemption or foreclosure (or for redemption or sale, 
as Ihe case may he), and that for these purposes the cause 
is referred to (naming the master) ; and a judgment so ex­
pressed is to be read and construed as if the same set forth 
the particulars contained in rules 118 to 131 and rule 252. 
R.S.M. c. 40, r. 634.

jPudgmo'ntB,ng 659. Judgments and orders are to lie divided into con- 
an.i orders venient paragraphs, and such paragraphs arc to be numbered 

consecutively ; and where accounts are directed to bo taken, 
or inquiries to be made, the direction in that behalf may be 
in the form No. 139 in the schedule to these rules, with 
such variations as the circumstances of the case require. 
R.S.M. c. 40, r. 635.

opiums'1 of 660. In all judgments and orders, sums are to be stated
money. in dollars and cents. R.S.M. c. 40, r. 636.

Form of 661. Every judgment or order shall show on its fact* 
inKde«. the day of the week and month on which it was given or 

made, and (except judgments signed by default or upon an 
order for leave to sign a judgment and orders of course, 
shall show the name or names of the judge or judges who 
gave or made the same. R.S.M. e. 40, r. 637.
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VARIATION OF JUDGMENTS AND ORDERS.

002. Clerical mistakes in judgments or orders, or errors correcting 
arising therein troin any accidental slip or omission, may in judgment» 
at any time be corrected by the court or a judge on motion and ordtrs 
without on appeal. R.S.M. c. 40, r. 038.

003. Where a judgment or order as drawn up requires Amem,ment- 
amendment in any other particular on which the court did 
not adjudicate, the same may lie amended in open court on 
petition without an appeal, if under all the circumstances 
the court deems fit. R.S.M. c. 40, r. 039.

004. Any party entitled to the variation or reversal of ^y/reverae 
a judgment or order, upon the ground of matter arisingor 
subsequent to the making thereof, or subsequently discovered, ora*r 
or to impeach a judgment or order on the ground of fraud, 
or to suspend the operation of a judgment or order, or to 
carry a judgment or order into operation, is to proceed by 
petition in the cause, praying the relief which is sought and 
stating the grounds upon which it is claimed. R.S.M. c. 40, 
r. 040.

005. The petition is to be verified by affidavit, and"erVice 
served upon the solicitors of all parties interested and, in of petition, 

case a party has no solicitor, then upon the party. R.S.M.
C. 40, r. 641.

000. Upon the copy of the petition served is to be cn- onnpetuioo.nl 
dorsed the following memorandum or notice: “If you do 
not appear on the petition, the court will make such order 
mi the petitioner’s own showing as shall appear just in your 
absence: and if this petition is served personally, you will 
not receive any notice of the future proceedings on the peti­
tion.” R.S.M. c. 40, r. 642.

667. Upon the hearing of the petition, the court may Hearing of 
cither make a final order, or direct the petition to stand over petltlon- 
with liberty to the parties interested in sustaining the judg­
ment or order to file a special answer to the same, and may
make such order as to the production of further proof, and 
the manner thereof, and the further hearing of the petition, 
as the court deems meet. R.S.M. c. 40, r. 643.

668. Where the reversal or variation of a judgment or Evidence 
order is sought upon new matter, such proof as would have r*ve?“ror ° 
been requisite upon a motion to file a bill of review must nêw matter, 
he supplied. R.S.M. c. 40, r. 644.
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ENTRY OF SATISFACTION.

Sf8<"°" G09. In order to acknowledge satisfaction of a judgment
it shall he requisite only to produce a satisfaction piece in 
a form similar to the appropriate form in the schedule, and 
such satisfaction piece shall be signed by the party or parties 
acknowledging the same or their personal representatives, 
and their signatures shall Ik* witnessed by some practising 
solicitor, expressly named by him or them, and attending at 
his or their request to inform him or them of the nature and 
effect of such satisfaction piece before the same is signed; 
which solicitor shall declare himself in the attestation thereto 
to be the solicitor for the person so signing the same, and 
state that he is witness as such solicitor (provided that a 
judge at chambers may make an order dispensing with such 
signature under special circumstances, if he thinks fit) ; and 
in cases where the satisfaction piece is signed by the personal 
representative of a party deceased, his representative charac­
ter shall be proved by the production of the probate of the 
will, or of the letters of administration, to the officer in cus­
tody of the judgment. It.S.M. c. 40, r. 045.

aatlafnctlon 070. Every satisfaction piece shall be entered in the 
office where the judgment is entered. It.S.M. c. 40, r. 040.

VACATING REGISTRATION OF LIS PENDENS, 
order to 071. Where a certificate of lis pendens has been regis-
vac-ate renia- , 1 , « °
iration of tcrcd, and the plaintiff, or other party at whose instance 
aiui.(.na. certificate Was issued, does not in good faith prosecute 

the litigation, a judge of the Court of King’s Bench may 
at any time during the litigation make an order vacating 
the registration of the certificate of lis pendens.

(2) Where a certificate of lis pendens has been regis­
tered, and the plaintiff’s claim is not solely to recover land, 
or an estate, or interest therein, but is to recover a sum of

on t.rmH money or money’s worth which is chargeable on or payable 
caa<artaln out of the la ml, or some estate or interest therein, or for 

which he claims that the land or such estate or interest 
therein ought to be subjected to payment, or where a plain­
tiff claims land or some interest in land, and, in the alterna­
tive, damages or compensation in money or money’s worth, 
a judge of the Court of King’s Bench may at any time 
during the litigation make an order vacating the registration 
of the certificate of lis pendens, upon such terms as to giving 
security or otherwise as may be deemed just.

(3) A judge of the Court of King’s Bench may at any 
time order the registration of such certificate to be vacated 
upon any other just ground.
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(4) On any application under this rule a judge of 
the Court of King's Bench may order any of the parties to 
the application to pay the costs of any of the other parties 
thereto, or may make any other order, with respect to costs, 
as under all the circumstances may appear to him just.

Order ne to

(5) The order for vacating or annulling or refusing to 
vacate or annul the registration of a ceritficate of lis pendens 
shall be subject to appeal according to the practice of the 
Court of King’s Bench in like cases, and the order for vacat-

Ordcr subject 
to appeal.

ing or annulling such registration may be registered in the Registration 

same manner as judgments and other orders affecting lands order, 
are registered, which registration may be made on or after 
the fourteenth day from the date of the order, unless a judge 
of the Court of King’s Bench postpones or forbids the regis­
tration in the meantime. • 5-6 Ed. 7, c. 17, s. 1.

Uivision IX.

APPEALS.

UENEKALI.Y.

(572. Save where in this Act or these rules or in any Appeals ^ 

other statute specifically provided otherwise, every rule, judge, 

order, decision, judgment, verdict or decree made, rendered, 
given or pronounced by a single judge at a trial, in court, 
in chambers, or upon any appeal, or otherwise howsoever, 
may be set aside, varied, altered or discharged, upon appeal 
to the Court of Appeal, which appeal may lie made bv motion 
without leave. li.S.M. c. 40, r. 647 ; 5-6 Ed. 7, c. 18, s. 7.

673. Where, at or after the trial of an action by a jury, Appeal from 
the judge has directed that any judgment be entered, any entered on 
party may, without any leave reserved, apply to the Court Jury1"*" of 
"f Appeal to set aside such judgment and to enter any other 
judgment, on the ground that the judgment directed to bo 
entered is wrong by reason of the judge having caused the 
judgment to be wrongly entered with reference to the finding
uf the jury upon the question so submitted to them. lv.S.M. 
e. 40, r. 648; 5-6 Ed. 7, c. 18, s. 7.

674. Where, at or after the trial of an action before a against 
judge, the judge has given, made or pronounced any order, jf*5î£Snt or 
decision, verdict, judgment or decree, or has directed that decree cj ^ 
any judgment, verdict or decree be made or entered, any
party may, without any leave reserved, apply to the Court
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of Appeal for a new trial, or to set aside, vary, alter or dis­
charge such decision, order, verdict, judgment or decree, 
and to enter any other judgment or make any other decree, 
upon the ground that the finding of the judge is wrong. 
R.S.M. e. 40, r. 040 ; 5-6 Ed. 7, e. 18, s. 7.

675. No party shall lose such right of appeal under the 
three last preceding rules by drawing up, issuing, obtaining, 
serving or entering any such rule, order, decision, judgment, 
verdict or decree. R.S.M. c. 40, r. 050.

070. Where there has been a trial by jury any motion 
in reference thereto may be made by wav of appeal, without 
leave, for the entry of any judgment or order which the trial 
judge below ought to have made. 10 Ed. 7, c. 17, s. 7.

077. Notice of motion to the Court of Appeal shall not 
Ixi a stay of proceedings, but a judge may grant a stay of pro­
ceedings in the action either at the trial or upon application 
thereafter. R.S.M. c. 40, r. 058; 5-0 Ed. 7, c. 18, s. 7.

078. Any judgment by default may be set aside by the 
court or a judge, upon such terms as to costs or otherwise 
as the court or judge may think fit. R.S.M. c. 40, r. 004.

APPEALS FROM CHAMBERS.

070. Any person affected by any order or decision of the 
referee in chambers, a master, a local judge or a local master, 
may appeal therefrom to a judge in chambers.

(2) Such appeal may be made notwithstanding that the 
order or decision was in respect of a proceeding or matter 
as to which the officer aforesaid had jurisdiction only by 
consent, or in which such officer exercised his discretion in 
making the order or giving the decision.

(3) The appeal shall be by motion, on notice served 
within six days after the order or decision complained of, 
or, in case of a report, at any time before the report becomes 
absolute, or in any case within such further time as may be 
allowed by a judge or by the officer aforesaid whose decision 
or order is complained of.

(4) The motion shall be made within sixteen days after 
the order or decision which is appealed against has been 
made or given, or within such further time as may be allowed 
as aforesaid.
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(5) In case of an appeal from the order of a local judge 
nr local master, the deputy clerk of the Crown and pleas 
«hall, on præcipe, transmit to the proper officer of the court 
all documents filed in his office and required for the dis­
posing of the appeal.

(G) The appeal shall be no stay of proceedings, unless 
so ordered by a judge or by the officer whose decision is com­
plained of.

(7) The material used upon making the order appealed 
from may be used on the appeal without being refiled.
R.S.M. c. 40, r. G82.

G80. In all appeals to a judge in chambers, the judge Further 
appealed to shall have all the powers and duties as to amend-be received 
ment and otherwise of the officer appealed from, together appeal*11 1 
with full discretionary power to receive further evidence 
upon questions of fact, such evidence to be either by oral 
examination before the judge appealed to, or by affidavit, or 
l>v depositions taken before a special examiner or commis­
sioner.

(2) Such further evidence may be given without special 
leave upon interlocutory applications, or in any case as to 
matters which have occurred after the date of the decision 
from which the appeal is brought. R.S.M. c. 40, r. 482.

APPEALS FROM TAXATION.

081. Anv party who may be dissatisfied with the cer- Review or
... * , . n> , .. . <• •. taxation bytitivate of a taxing officer, as to any item oi part ot an item judge, 

which may have been objected to, may apply to a judge 
in chambers for an order to review the taxation as to such 
item or part of an item, and the judge may thereupon make 
such order as to the judge may seem just. R.S.M. c. 40, 
r. G84.

G82. Ko appeal shall lie from the certificate of the tax- wh«-n apprai 
ing officer, unless a notice thereof is given within four days officer a**ne 
from the day of the date of the certificate and is brought 
on for argument within fourteen days from the said day.
R.S.M. c. 40, r. 085.

G83. Such application shall lie heard and determined hy JIpa0,*rJ“,p{.al 
the judge upon the evidence which shall have been Brought 
in before the taxing officer, and no further evidence shall be 
received upon the hearing thereof unless the judge otherwise 
directs. R.S.M. c. 40, r. G8G.

G84. There may be an appeal by appointment, without foin'tment 
other notice, from a taxing officer in Winnipeg to a judge, taxation.
]'ending the taxation in any case. R.S.M. c. 40, r. G87.
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Division X.
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EXECUTIONS.

Generally.

685. In these rules the term “writ of execution” shall 
include writs of fieri facias, sequestration and attachment, 
and all subsequent writs that may issue for giving effect 
thereto, and the expression “issuing execution against any 
person” shall mean the issuing of any such process against 
his person or property as under these rules shall be appli­
cable to the case. R.S.M. c. 40, r. 688.

686. Writs of fieri facias shall have the same force and 
effect as the like writs have heretofore had, and shall be 
executed in the same manner as the like writs have hereto­
fore been executed. R.S.M. c. 40, r. 089.

687. Writs of venditioni exponas may be issued and 
executed in the same cases and in the same manner as here­
tofore. R.S.M. e. 40, r. 090.

088. A writ of possession shall have the effect of a writ 
of assistance as well as of a writ of habere facias posses- 
sionem. R.S.M. c. 40, r. 091.

089. Every person to whom any sum of money or any 
costs are payable under a judgment shall, immediately after 
the time when the judgment was duly entered, be entitled 
to sue out one or more writ or writs of fieri facias to enforce 
payment thereof, subject, nevertheless, as follows:—

(a) If the judgment is for payment within a period 
therein mentioned, no such writ as aforesaid shall be issued 
until after the expiration of such period;

(b) The court or judge at the time of giving judgment, 
or the court or a judge afterwards, may give leave to issue 
execution before, or may stay execution until, any time 
after, the expiration of such period. R.S.M. c. 40, r. 692.

090. Every order of the court or a judge, whether in 
an action, cause or matter, may he enforced in the same 
manner as a judgment to the same effect. R.S.M. c. 40, 
r. 693.
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GDI. A judgment or order for the payment of money®lJ,,®rrCf£* 
into court may be enforced by any mode by which a judg-payment into 
men for that purpose may be enforced, and the person hav­
ing the carriage of the judgment or order for the time being 
shall be deemed to be the person to receive payment for 
the purpose of enforcing the same. R.S.M. e. 40, r. G94.

092. A judgment for the recovery, or for the delivery 
of the possession, of land may be enforced by writ of pos-t>r land, 
session. R.S.M. c. 40, r. 095.

093. Where bv any judgment any person therein named writ of 
is directed to deliver up possession ot any lands to some 
other person on, or at any specified time after, being served 
with the judgment, the person prosecuting the judgment 
shall, without any order for that purpose, lie entitled to 
sue out a writ of possession, on filing an affidavit showing 
due service of the judgment and that the same has not been 
obeyed. R.S.M. c. 40, r. 090.

<194. Upon judgment or order for recovery of any land SciV./yof 
and mesne profits or rents in respect of the premises claimed j^^meene 
and costs, there may be cither one writ or separate writs of cost*, 
execution for the recovery of possession, and for the inesnc 
profita, rents and costs, at the election of the party entitled 
tn recover the same. R.S.M. c. 40, r. 097.

095. Tn all eases where specific goods, chattels, deeds, wntfor 
securities, valuable papers, or any property other than land delivery of 
or money, are demanded in an action, and the plaintiff has 800'1"' 
judgment to recover the same or their value, the court or 
a judge shall at the request of the plaintiff, where a recov­
ery or delivery of the property in specie is desired, direct a 
writ of execution to issue on the judgment, commanding the 
defendant specifically to deliver up forthwith the property 
demanded, and, in case of refusal, that the defendant be 
arrested and detained in prison until he complies with the 
terms of the writ, and also that the goods and chattels of 
the defendant, to double the value of the property in ques­
tion, be taken and kept until the further order of the court 
tu ensure or enforce obedience to the writ, or that a writ 
"f sequestration may issue; or, at the option of the plaintiff, 
the court or judge may order the sheriff to make of the 
defendant’s goods the value of such property; but the plain­
tiff shall, either by the same or by a separate writ or writs 
nf execution (to be issued in the ordinary manner), be en­
titled to have made of the defendant’s goods the damages, 
rusts and interest in such action. R.S.M. c. 40, r. 098.
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096. A judgment requiring any person to do any act 
other than the payment of money, or to abstain from doing 
anything, may be enforced by writ of attachment or by com­
mittal. R.S.M. c. 40, r. 099.

097. Where a judgment is to the effect that any party 
is entitled to any relief subject to or upon the fulfilment 
of any condition or contingency, the party so entitled may, 
upon the fulfilment of the condition or contingency, and 
demand made upon the party against whom he is entitled 
to relief, apply to the court or a judge for leave to issue 
execution against such party, and the court or judge 
may, if satisfied that the right to relief has arhscn according 
to the terms of the judgment, order that execution issue ac­
cordingly, or may direct that any issue or question necessary 
for the determination of the rights of the parties be tried 
in any of the ways in which questions in an action mav 
be tried. R.S.M. c. 40, r. 700.

698. Where a judgment is against partners in the name 
of the firm, execution may issue in manner following :—

(a) against any property of the partners as such ;

(b) against any person who has admitted on the plead­
ings that he is, or who has been adjudged to be, a partner;

(c) against any person who has been served as a partner 
with the statement of claim, and has failed to defend. 
R.S.M. c. 40, r. 701.

699. If the party who has obtained judgment claims to 
he entitled to issue execution against any other person as 
being a mem lier of the firm, he may apply to the court or 
a judge for leave so to do; and the court or a judge may 
give such leave if the liability be not disputed, or, if such 
liability be disputed, may order that the liability of such 
person be tried and determined in any manner in which any 
issue or question in an action may be tried and determined. 
R.S.M. c. 40, r. 702.

700. Where any money (other than for costs) is recov­
ered by or on behalf of an infant or of a person of unsound 
mind by his guardian, next friend or committee, the same 
shall, unless otherwise ordered, be paid into court subject 
to further order; and no payment to the guardian, next 
friend or committee of moneys due to such infant or person 
of unsound mind, otherwise than for the costs of any such 
action, shall be a valid discharge to the party making such
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payment as against the infant or person of unsound mind.
Every writ of execution for the levying of any such moneys 
is to be indorsed by the officer issuing the same with the 
following notice : “All moneys made under this execution, 
other than costs, are to be paid into court by the sheriff, 
as required by rule 700. R.S.M. c. 40, r. 703.

Attachment and Sequestration.

701. A writ of attachment against the person may be ^{Ichment 
issued under the same circumstances and in the same manner
and shall have the same effect as according to the practice 
of the Court of Queen’s Bench on its equity side prior to 
the passing of “The Queen’s Bench Act, 1895.” R.S.M. 
c. 40, r. 704.

702. No writ of attachment against the person shall be mentofCh
issued by reason only of the non-payment of money by such nonpayment 
person. R.S.M. c. 40, r. 705. ofmon.y.

703. No such writ of attachment shall be issued without ,Tjeav®,0. 
the leave of the court or a judge, to be applied tor on notice
to the person against whom the attachment is to be issued 
R.S.M. c. 40, r. 706.

704. If a person who is ordered, otherwise than by an Attachment 
order of course, to do in a limited time any act other than forman^or 
to pay money, refuses or neglects to obey the judgment oran ac,‘ 
order according to the exigency thereof, the party prosecut­
ing the same shall be entitled to a writ oi writs of attach­
ment against the disobedient party. R.S.M. c. 40, r. 707.

705. * If a person is, under the last preceding rule, *{Uch* 
taken or detained in custody under a writ of attachment,,,^juration 
without obeying the judgment or order, then, upon the ma>,Mlle 
sheriff’s return that the person has been so taken or de­
tained, the party prosecuting the judgment or order shall
lie entitled, upon præcipe, to a commission of sequestration 
against the estate and effects of the disobedient party.
R.S.M. c. 40, r. 708.

706. If an attachment cannot be executed against theIeeue ot 
person refusing or neglecting to obey the judgment or order,or'-™q”s°n 
by reason of his being out of the jurisdiction of the court, lrat,on‘
or of his having absconded, or that with due diligence he 
«•annot be found, or if in any other case the court may 
think proper to dispense with a writ of attachment, an order 
may be granted for a commission of sequestration against 
the estate and effects of the disobedient person ; and it shall 
not be necessary for that purpose to sue out an attachment.
R.S.M. c. 40, r. 709.
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707. If u person who is ordered to pay money neglects 
to obey the judgment or order according to the exigency 
thereof, the party prosecuting the same may, at the expira­
tion of the time limited for the performance thereof, apply 
in chambers for a writ of sequestration against the defaulting 
party, and upon proof of due service of a notice of the 
motion, unless the judge thinks proper to dispense with such 
service, and upon proof l>y affidavit of such other matters, if 
any, as the judge requires, the judge may order a writ of 
sequestration to issue. K.S.M. c. 40, r. 710; 3 Geo. 5, 
c. 12, s. 3, -part.

708. Commissions of sequestration are to he directed to 
the sheriff, unless otherwise ordered. R.S.M. c. 40, r. 711.

Issue and Form of Writ.

700. As between the original parties to a judgment, exe­
cution may issue at any time within six years from the recov­
ery of the judgment. R.S.M. c. 40, r. 712.

710. (a) Where six years have elapsed since the judg­
ment or the date of the order, or where any change has taken 
place by death or otherwise in the parties entitled or liable 
to execution ; or

(b) where a husband is entitled or liable to execution 
upon a judgment or order against or at the suit of his wife; or

(c) where a party is entitled to execution upon a judg­
ment of assets in futuro;

the party alleging himself to be entitled to execution 
may apply to the court or a judge for leave to issue exe­
cution accordingly, and such court or judge, if satisfied 
that the party so applying is entitled to issue execution, may 
make an order to that effect, or may order that any issue 
or question necessary to determine the rights of the parties 
shall Ik) tried in any of the ways in which any question in 
an action may lie tried. And in either ease such court or 
judge may impose such terms, as to costs or otherwise, as 
shall seem just. R.S.M. c. 40, r. 713 ; 3 Geo. 5, c. 12, s. 3, 
part.

711. In cases other than those mentioned in rule 701), 
any person, not being a party in an action, who obtains any 
order, or in whose favor any order is made, shall be entitled 
to enforce obedience to such order by the same process as 
if he were a party to the action ; and any person not being
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a party to an action, against whom obedience to any judg­
ment or order may be enforced, shall be liable to the same 
process for enforcing obedience to such judgment or order 
as if he were a party to the action. K.S.M. c. 40, r. 714.

712. No writ of execution shall be issued unless the Praecipe 
party issuing it, or his solicitor, files a præcipc for that orwrt- 
purpose. The præcipc shall contain the title of the action,
the date of the judgment and of the order, if any, directing 
the execution to be issued, the names of the parties against 
whom, or of the firms against whose goods, the execution is 
to be issued ; and shall be signed by or on behalf of the 
solicitor of the party issuing it, or by the party issuing it, 
if he do so in person. The appropriate forms in the sche­
dule to these rules may be used, with such variations as 
circumstances may require. RS.M. c. 40, r. 715.

713. Every writ of execution shall be endorsed with the
name and place of abode or office of business of the solicitoi a,,1'.,r?“ °r

li • i „ solicitor.actually suing out the same; and when such solicitor sues 
out the writ as agent for another solicitor, the name and place 
of abode of such other solicitor shall also be endorsed upon 
the writ ; and in case no solicitor is employed to issue ! he 
writ, then it shall be endorsed with a memorandum express­
ing that the same has been sued out by the plaintiff or defend­
ant in person, as the ease may be, mentioning the city, town, 
or other place, of such plaintiff’s or defendant’s residence, 
if any such there lx*. K.S.M. c. 40, r. 716.

714. Upon every execution there may be levied, in addi- uoumiage, 
lion to the sum recovered by the judgment, the poundage,
fees, expenses of execution and interest upon the amount 
recovered. K.S.M. c. 40, r. 717.

715. Every writ of execution for the recovery of money ih^mtobe 
shall be endorsed with a direction to the sheriff, or other l‘n,lorBed- 
officer or person to whom the writ is directed, to levy the
money really due and payable and sought to be recovered 
under the judgment, stating the amount, and also to levy 
interest thereon, if sought to be recovered, at the legal rate 
per annum from the time when the judgment was entered up ; 
provided that in cases where there is an agreement between 
the parties that a specified rate of interest shall be secured 
by the judgment, then the endorsement may be accordingly 
io levy the amount of interest so agreed. K.S.M. c. 40, 
r. 718; 3 Geo. 5, c. 12, s. 3, part.
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lorsement 7ic. Every officer issuing a writ of execution, or renewal 
e paid for thereof, shall endorse upon the same a memorandum signed 

' by him of the amount or amounts respectively hereinafter 
mentioned, which the party issuing such writ is entitled to 
receive for suing out such writ or renewal and placing it in 
the sheriff’s hands, including all attendances, endorsements, 
etc., and for his costs of any prior or other writs or renewals, 
specifying the amount allowed for each writ or renewal; and 
no sum not so endorsed by the officer is to be collected for 
such costs. R.S.M. c. 40, r. 719.

717. Every writ of execution shall bear date of the day 
on which it is issued. The appropriate forms in the sche-

m dule to these rules may be used, with such variations as 
circumstances may require. R.S.M. c. 40, r. 720.

Duration and Renewal.

718. Every writ of execution shall he tested on the day 
on which it is issued, and shall remain in force for two 
years from the teste, and no longer, if unexecuted, unless 
renewed; but such writ may, within thirty days before its 
expiration, and so from time to time during the continu­
ance of the renewed writ, be renewed by the party issuing 
it for two years from the date of such renewal by being 
marked in the margin with a memorandum to the effect 
following:—

Form of Renewed for two years from the* day of
renewal. * (Signal by the prothonotary, or deputy

clerk of the Crown and pleas or other 
proper officer.)

priority ot and a writ of execution so renewed shall have the effect,
renewed an<j be entitled to priority, according to the time of the

original delivery to the sheriff. R.S.M. c. 40, r. 721.

renewal* 719. The production of a writ of execution, purporting 
to he renewed in the manner provided by the last preceding 
rule shall be sufficient prima facie evidence of its having 
been renewed. R.S.M. c. 40, r. 722.

Trnn»cript of 720. A transcript of any judgment of the court for the
county court? payment of an amount within the jurisdiction of a County 

Court, may at any time be procured from the proper officer 
of the court in which such judgment was recovered, on pay­
ment of a fee of fifty cents, and such transcript may be filed 
in the office of the County Court of the judicial division 
in which the party liable to pay the judgment resides, 
and such judgment shall, upon the filing of such transcript
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in said office, become a judgment of the court in which it is 
so filed and all proceedings may thereupon be taken and had 
as on any other judgment of said last mentioned court. 10 
Ed. 7, c. 17, s. 14; 3 Geo. 5, c. 12, 8. 3, pari.

Return of Writs, etc.

721. All orders against sheriffs to return writs shall be °rtduprrnewrite. 
returnable in six days, and shall bo issued from the office from
which the writ was issued. B.S.M. c. 40, r. 723.

722. No judge’s order shall issue for the return of any such orders 
writ, but a præcipe order shall issue for that purpose out of praecipe.00 
the office from which the writ issued, which shall be of the
same force and effect as side bar rules formerly made for 
that purpose. B.S.M. c. 40, r. 724.

723. The sheriff shall file the writ with his return Return 
thereto in the office from which the order to return the same ° or er‘ 
was issued at the expiration of the time limited by the order
nr as soon thereafter as the office shall be open, and the officer 
with whom it is filed shall endorse the day and hour when it 
was filed. 3 Geo. 5, c. 12, s. 3, part.

724. Every deputy clerk of the Crown and pleas, or Return onien 

•leputy registrar may sign and issue orders on any sheriff byldepu?yUe 
to return writs issued out of the office of such deputy clerkclerke-
or deputy registrar, and directed to such sheriff; and the 
sheriff shall, in case of his being served therewith, return 
the writs to the office from which the same issued. B.S.M.

10, r. 786.
72f>. If a writ delivered to a sheriff for service or cxecu- î!,t!,or2frla,foe" 

tion has remained in his hands thirty days, and if he has notordored- 
l»een delayed from returning the same by an order in writing 
from the party from whom he received the writ, his solicitor 
or agent, and if he is afterwards directed by order of court 
to return such writ, he shall not be entitled to any fees 
hereon unless, within four days after being so directed, 

he returns or encloses the writ by post to such party, his 
solicitor or agent. B.S.M. c. 40, r. 727.

726. If the party who delivered any writ or pro-Demand for 
css to any sheriff to be executed, by himself or by his soli-"any" who 
«•itor, or by the agent of such solicitor, requires, by a demand Jer,l‘™r*d 
in writing, the sheriff to return the writ cither to the party 
"r to his solicitor or solicitor’s agent, or to the court from 
which the writ issued (and whether such requisition is 
made before or after the service or other execution thereof),
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the sheriff shall within eight days, inclusive of the day of 
service of the requisition, return the writ according to the 
terms of the requisition ; and if he wilfully refuses or 
neglects to do so, he shall be liable to 1x3 ordered to return the 
writ, and to be further proceeded against as in other cases of 
contumacy. ll.S.M. c. 40, r. 728.

727. In all cases where the party to the writ or process, 
who did not deliver the same to the sheriff to be executed, 
is entitled, according to the practice of the court, to call 
for a return of the writ or process, he may proceed in like 
manner to procure such return as is above provided in the 
case of parties who have delivered the writ or process to the 
sheriff for execution. ll.S.M. c. 40, r. 729.

728. In every case in which a sheriff neglects or refuses 
to return any writ when so called upon, lie shall be bound 
to pay the costs of any order taken out to compel the return, 
and all other costs consequent thereon, and also the costs 
of the previous requisition to make the return. ll.S.M. 
c. 40, r. 730.

729. In no case shall personal service on the sheriff be 
necessary if it appears by affidavit that inquiry was made 
for him and that he could not conveniently be found ; but 
service shall be deemed to have been made upon the sheriff 
by serving the deputy sheriff if he can be conveniently 
found ; and if the deputy sheriff cannot conveniently be 
found, then service may be made upon the sheriff’s clerk, 
or upon any bailiff of the sheriff who may for the time 
being be present in, or have charge of, the sheriff’s office. 
R.S.M. c. I", r. 731.

730. All rules referring to writs of execution shall ex­
tend and apply to coroners, district registrars and elisors 
employed in the service or execution of the process of the 
( lourt. R.S. M. c. 40, r. 738.

731. If a writ is issued out of the court directed to 
a sheriff, and is delivered to him for execution, and if the 
sheriff is ordered to return the same and does not make the 
return within the time specified in the order, the plain­
tiff or defendant in the writ (as the case may be) may 
move for an order of attachment against the sheriff, and 
the court or a judge may order the sheriff to be attached, 
or limit a further period after which an order of attach­
ment shall issue unless a return be made in the meantime, 
or may otherwise order as seems proper. ll.S.M. c. 40, 
r. 733.
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732. If the writ is not returned at the expiration of
any further time limited by the order mentioned in tin* ”j)°rnr"tfu'l!^ne 
last preceding rule, and if the service of the order and the 
failure of the sheriff to return the writ is proved, the court 
or judge may order a writ of attachment to issue forthwith 
against the sheriff. R.S.M. c. 40, r. 734.

733. Upon the return of “cepi corpus” to any such [oP°unc™‘“rn 
attachment, any judge having jurisdiction as aforesaid may
direct the issue of a writ of habeas corpus, and thereupon rhami..,8 may 

may exercise the same powers and discretion in committing of Tofu-”"6 
the sheriff to close custody, or in admitting him to bail, and cort'us' 
in all other respects, as are possessed by the court. R.S.M.

. to, r. 785.
734. All orders of attachment and writs of habeas corpus sm-h write 

ksued against a sheriff may be returnable on a day certain, returnable on 
to l>c fixed by the order of the judge or court; and theaday "r,aln 
return day shall not be more than thirty days from the 
issuing of the order. The order when issued out of the 
court shall be made returnable before the presiding judge 
in chambers. R.S.M. c. 40, r. 73G.

733. Every deputy sheriff, bailiff or other sheriff’s offi-^*1,1^0' 
cer or clerk, entrusted with the custody of any writ or pro- offer to 
cess, or of any book, paper or document belonging to the said com to 
sheriff or his office, shall, upon demand upon him by such8 Ier ' 
sheriff, restore and return such writ, process, book, paper or 
document to the custody of the said sheriff; and in case of 
any neglect or refusal to return or restore the same as afore­
said, the party so neglecting or refusing may be required 
liy an order of the court or of any judge to return and 
restore such writ, process, book, paper or document to such 
sheriff, and may be further proceeded against by attachment, 
as in other cases of contumacy to orders of court. R.S.M. 
c. 40, r. 737.

730. If any deputy sheriff, bailiff or sheriff’s officer °rd(,r... 
has in Ins possession, custody or control any writ of fieri ***ritr*, , . Z , 1 , officer tofartas or other writ, or any bench warrant or process what-deliver 
- ever, and upon demand made by the sheriff from whomproceee' 
the same was received or his successor in office, or by any 
other party entitled to the possession of the same, neglects 
or refuses to deliver up the same, such sheriff or his suc­
cessor in office, or the party entitled to the possession of 
the same, may proceed before a judge in chambers, or the 
local judge of the judicial district for which such sheriff 
acts, to compel the production thereof ; and an order may
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lie made thereupon and enforced in the same manner as like 
orders for the return of writs against sheriffs, and with or 
without costs, or the motion may be refused with costs against 
the party applying, in the discretion of the judge or local 
judge aforesaid* B.S.M. <•. Hi. r, 7s.

Lands.

737. The writ commonly called the writ of clegit cannot 
be issued in this Province. R.S.M. c. 40, r. 739.

738. No writ of fieri facias de terris shall hereafter tie 
issued in this Province. R.S.M. c. 40, r. 740.

739. A party entitled to enforce a judgment or order for 
the payment of money may register a certificate or certifi­
cates thereof in a registry office or land titles office as pro­
vided by “The Judgments Act,” and such registration shall 
have the effect provided by that Act. R.S.M. c. 40, r. 741.

740. Where a judgment creditor or a person entitled to 
money under a judgment or order, who has registered a 
certificate of such judgment or order, alleges that the 
debtor or person who is to pay has made a conveyance or 
other disposition of any of his lands in the registration 
district or land titles district in which such certificate is 
registered, which conveyance or other disposition is void, 
as being made to delay, hinder or defraud creditors or a 
creditor, it shall not be necessary to institute an action for 
the purpose of setting aside such conveyance or other dis­
position, but a motion may be made to, the court or a judge 
in chambers by the judgment creditor or person entitled to 
such money, calling upon the judgment debtor or person 
who is to pay, and the person to whom the conveyance or 
other disposition has been made or who has acquired any 
interest thereunder, to show cause why the lands embraced 
therein, or a competent part thereof, should not be sold to 
realize the amount to be payable under the judgment or 
order. R.S.M. c. 40, r. 742.

741. Where any judgment creditor in an action, or a 
person entitled to money under a judgment or order, has 
registered a certificate of such judgment or order and al­
leges that the debtor or person to pay is entitled to or has 
an interest in any land which under the former practice 
could have been sold under a registered judgment or order 
or other legal process, or could have been rendered avail­
able in a suit for equitable execution by sale for satisfaction
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of a debt, a motion may be made to the court or a judge 
in chambers, by the creditor or person entitled to such 
money, calling upon the debtor or person who is to pay, 
and upon any trustee or other person having the legal estate 
in the land in question, to show cause why any land in the 
registration district or land titles district in which such cer­
tificate is registered, or the interest therein of the debtor 
or the person who is to pay, or a competent part of the said 
land, should not be sold to realize the amount payable under 
the judgment or order. R.S.M. c. 40, r. 743.

, . * ■■ JUUglllVIllS.
cation may be made under either of the two last preceding 
rules, as the case may be. R.S.M. c. 40, r. 744, part.

743. Upon any application under any of the three Inst proceedings 
preceding rules, such proceedings shall be had, either in a m<X“Jlch 
summary way, or by the trial of an issue, or by inquiry 
before an officer of the court, or by an action, or otherwise, 
as the court or judge may deem necessary or convenient 
for the purpose of ascertaining the truth of the matters in 
question, and whether the lands, or the debtor’s or other 
person’s interest therein, are or is liable for the satisfac­
tion of the judgment or order. R.S.M. c. 40, r. 745.

714. Where in a summary way, or upon the trial of order for 
an issue, or as the result of any inquiries under the lour 
last preceding rules, or otherwise, any land or the interest 
nf any debtor or other person therein is found liable to be 
sold, an order shall be made by the court or judge, declar­
ing what land or what interest therein is liable to be sold, 
and directing sale thereof by the master according to the 
usual practice. R.S.M. c. 40, r. 740.

745. Any notice of motion for an order under any of u®r1‘èn';®tns0f 
the rules numbered 740, 741 and 742 may contain a descrip- ^fet^®ed 
tion of the land in question, and upon filing the same with 
the proper officer, signed by the solicitor of the applicant, 
i certificate of lis pendens may be issued for registration, 
and in case the said motion is refused in whole or in part, 
a certificate of the order may lie issued for registration.
R.S.M. c. 40, r. 747.

740. In case the judgment debtor is a municipality or on 
a school district, the proceeds of any sale of any lands under of proceeds 
any judgment registered after the first day of January, !«nS under 
1011, shall be distributed pro rata amongst the following, juSjmJn? 
that is to say, (a) all judgment creditors of the munici-agalnel a
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pality or school district, whether their judgments have been 
registered or not, (b) nil persons or corporations who are 
holders of overdue bonds or debentures of the municipality 
or school district, although they may have taken no proceed­
ings to realize thereon, and (c) the Government of the Pro­
vince of Manitoba in respect of any indebtedness of such 
municipality or school district to it however arising; and 
before any such distribution shall he made notice shall 
be given to all such creditors to come in and prove their 
claims, such notice to be given and such distribution to lie 
made as nearly as may l>c according to the practice of the 
court in actions for administration of estates. 1 Geo. 5, 
c. 14, ss. 5, fi.

EXAMINATION OF JUDGMENT DEBTORS.

747. Where a judgment is for the recovery by, or pay­
ment to. any person, of money, the party entitled to enforce 
the judgment may, without an order, examine the judgment 
debtor upon oath before a master or a special examiner, or 
before one of the clerks or deputy clerks of the Crown and 
pleas (or by the order of the court or a judge before any 
other person to be specially named in such order), touching 
his estate and effects, and as to the property or means he 
had when the debt or liability which was the subject of the 
action in which judgment has been obtained against him 
was incurred, and as to the property and means he still 
has of discharging the said judgment, and as to the disposal 
he has made of any property since contracting such debt or 
incurring such liability, and as to any and what debts are 
owing to him. R.S.M. c. 40, r. 748.

748. If the judgment is against a body corporate, or 
an order for the payment of money has been obtained 
against a body corporate, the person entitled to enforce the 
judgment or order may in like manner examine any of the 
officers, past or present, of such body corporate upon oath 
before any of the officers referred to in the last preceding 
rule, touching the names and residences of the stockholders 
or former stockholders in said body corporate, the amount 
and particulars of stock held or owned by each stockholder 
or formerly so held or owned, and the amount paid thereon; 
also, as to any and what debts arc owing to the said body 
corporate, and as to the estate and effects of the body cor­
porate, and as to the disposal made by the body corporate 
of any property since contracting the debt or liability in 
respect of which the said judgment or order was obtained. 
R.S.M. c. 40, r. 749.
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740. Where judgment has been obtained, the court or a 
judge may, on the application of the party entitled to en­
force the judgment, order any clerk or employee or former 
clerk or employee of the judgment debtor, or any person, or 
the officer or officers of any corporation, to which person 
or corporation the debtor has made a transfer of his pro­
perty or effects since the date when the liability or debt 
which was the subject of the action in which judgment was 
obtained was incurred, to attend in the judicial district in 
which such person resides, before a master or special exam­
iner, or a local master, a deputy registrar of the court, or 
a deputy clerk of the crown and pleas, or before the judge 
nf the County Courts of the judicial district, and to submit 
to be examined upon oath as to the estate and effects of 
the debtor, and ns to the property and means lie had when 
the debt or liability aforesaid was incurred, and as to the 
property or means he still has of discharging the judgment, 
and ns to the disposal he has made of any property since 
contracting the debt or incurring the liability, and ns to 
any and what debts arc owing to him. The examination 
is to be for the purpose of discovery only, and no order is to 
l>e made on the evidence given on such examination. R.S.M. 
c. 40, r. 750.

7f>0. If any difficulty shall arise in or about the exe­
cution or enforcement of any judgment or order other than 
for the recovery or payment of money, any party interested 
may apply to a judge and the judge may make such order 
ihereon for the attendance and examination of any party 
or otherwise as may be just. R.S.M. c. 40, r. 751.

751. Any person liable to bo examined under any of 
the four last preceding rules may be compelled to attend and 
testify, and to produce books and documents, in the same 
manner and subject to the same rules of examination, and 
the same consequences of neglecting to attend or refusing 
to disclose the matters in respect of which he may be exam­
ined as in the case of a witness. R.S.M. c. 40, r. 752. /

752. Any person liable to be examined under rules 747 
to 750 may be served with an appointment signed by the 
judge or officer, and, where the examination is to take place 
under an order, also with a copy of the order; such service 
to lie made at least forty-eight hours before the time ap­
pointed for the examination ; and the person to be exam­
ined to be paid the same fees ns a witness. R.S.M. c. 40, 
r. 753.
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examination 7^3. The examination shall lx? conducted in the same 
manner as in the case of an oral examination of an opposite 
party. R.S.M. c. 40, r. 754.

commit mi for 754. If such debtor or other person docs not attend 
attend or as required by the said appointment, or appointment and 
disclosure, order, as the case may be, and docs not allege a sufficient 

excuse for not attending, or if, attending, he refuses to dis­
close his property or his transactions respecting the same, 
or does not make satisfactory answers respecting the same, 
the court or judge may order him to bo committed to the 
common gaol of the judicial district in which he resides 
for any term not exceeding twelve months, or until he shall 
attend and make satisfactory answers and disclosures. 
R.S.M. c. 40, r. 755.

Provision 
for order 
lor payment 
l»y Judgment 
debtor after 
examination,
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755. The court or judge may also, upon the application 
of the judgment creditor and upon reading such examina­
tion, and hearing any evidence given orally or by affidavit 
on the part of the judgment creditor or the judgment debtor, 
if satisfied that the judgment debtor is in a position to pay 
the whole or any part of such judgment, make an order 
that the judgment debtor do pay the said debt within a time 
to be limited, or do pay the same or any part thereof by 
such instalments as the court or judge is satisfied the judg­
ment debtor is able or will be able to pay, and, if after­
wards the judgment debtor fails to make the payment or 
payments so ordered, the court or judge may, on a subse­
quent application by notice of motion duly served on the 
debtor, unless lie shows good cause to the contrary, order 
the debtor to be committed to the common gaol of the judi­
cial district in which he resides for any term not exceeding 
twelve months or until he shall have complied with such 
first-mentioned order. 1 Geo. 5, c. 14, s. 7.

750. Every judgment or order of the court directing 
payment of money, except for costs, shall, so far as it relates 
to such money, be deemed a judgment, and the person to 
receive payment a creditor, and the person to make payment 
a debtor, within the meaning of the nine last preceding rules. 
R.S.M. c. 40, r. 750.

757. If a judgment or order directs the payment of 
money into court or to the credit of any cause, or other­
wise than to any person, the person having the carriage of 
the judgment or order, so far as relates to such payment, 
shall be deemed the person to receive payment within the 
meaning of the last preceding rule. R.S.M. c. 40, r. 757.
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758. The preceding rules numbered from 747 to 757 ofppr"',^,on 
shall, so far as the Legislature of Manitoba has power to îl7prôc0Jdine» 
enact, be applicable to causes, matters and proceedings under under Acte of 
Acts of the Parliament of Canada, in which an order orScanada.1 
judgment for the payment of money has been made by the 
court or judge, and the person or corporation against whom 
such order has been made or judgment given shall be held 
to l»c a judgment debtor within the meaning of the said 
rules. R.S.M. c. 40, r. 758.

ATTACHMENT OF DEBTS.

759. Upon the ex parte application of any plaintiff orGernlehmen' 
judgment creditor, or person entitled to enforce a judgment 
or order for the payment of inonev, cither before or after 
the oral examination mentioned in the preceding rules, and 
upon affidavit by himself or his solicitor, or some other person 
or persons aware of the facts respectively, stating, in case 
a judgment has been recovered or an order made, that it 
lias been recovered or made, and that it is still unsatisfied 
and to what amount, or, in case a judgment has not been 
recovered, that an action is pending, the time of its com­
mencement, the nature of the cause of action and the actual 
amount of the debt, claim or demand, and that the same 
is justly due and owing to the plaintiff by the defendant 
after making all just discounts, and stating, in either of 
the said cases, that any other person or corporation is in­
debted or liable to the defendant or judgment debtor or 
person liable to satisfy such judgment or order, and is within 
the jurisdiction of the court, a judge in chambers may order 
that all debts, obligations and liabilities owing, payable or 
accruing due from such third person (hereinafter called the 
garnishee) to the defendant or judgment debtor, or person 
liable to satisfy such judgment or order (as the case may 
Ik»), shall be attached to answer the judgment of the plain­
tiff to be recovered or of the judgment creditor which has 
been recovered, or the order which has been made (as the 
case may be).

(2) For the purposes of this rule the '^pression “judge c,*rk 
in chambers” shall include the deputy clerk of the Crown Jurisdiction 
and pleas in any judicial district other than the Eastern, judicial 

K.S.M. c. 40, r. 759; 1 Geo. 5, c. 14, s. 8. dl“r,c,■•

700. Affidavits in the forms numbered respectively 33^°rd™v0,' 
and 34 in the schedule to these rules, or to the like effect, 
shall be held to be sufficient for the purposes of the last 
preceding rule. R.S.M. c. 40, r. 760.
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761. Except as hereinafter mentioned, the expression 
“debts, obligations and liabilities” in rule 750, and that 
expression or any of the words composing it when used in 
any order made under the said rule, shall not comprise any 
obligation or liability not arising out of trust or contract 
unless judgment shall have been recovered thereon against 
the garnishee ; but (though not so as to restrict farther than 
as aforesaid the general sense of the words) the said expres­
sion in the said rule or in any such order shall he construed 
to include all claims and demands of the defendant, judg­
ment debtor or person liable under the order for payment of 
money against the garnishee arising out of trust or contract 
where such claims and demands could be made available 
under equitable execution. K.S.M. c. 40, r. 701.

702. Service of an order that debts, obligations or lia­
bilities due or accruing to the judgment debtor shall be 
attached, or notice thereof to the garnishee in such manner 
as the judge shall direct, shall bind such debts, obligations 
or liabilities in his hands from the time of service. Ii.S.M. 
c. 40, r. 702.

703. If the garnishee does not forthwith pay into court 
the amounts payable in respect of the debts, obligations and 
liabilities attached, or an amount equal to the judgment 
debt or the sum payable under the principal judgment or 
order, or (in case judgment has not been recovered) the 
amount limited by the attaching order if any, and does not 
dispute the debts,' obligations and liabilities, or some one or 
more of them, claimed to be due, owing or payable from 
him to the defendant, judgment debtor or person liable 
under the judgment or order for payment of money, or if 
he does not appear upon notice to him, then the judge may 
order the garnishee to pay into court the amount appearing 
due from the garnishee, or so much thereof as may be suffi­
cient to satisfy the principal judgment or order, or an 
amount estimated to be sufficient to satisfy the judgment 
expected to bo recovered, or, if judgment has been recovered, 
or in case of an order made for payment of money, the 
judge may order the garnishee to pay to the judgment cre­
ditor, or to the party entitled to enforce the principal judg­
ment or order, the amount appearing due from the garnishee 
or sufficient thereof to satisfy the principal judgment or 
order and all costs reasonably incurred in enforcing such 
judgment or order, including the costs of the garnishee pro­
ceedings.

(2) The order for payment by the garnishee, whether 
into court or to the judgment creditor or person entitled
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to enforce the principal judgment or order, may be made 
un the application of the plaintiff, judgment creditor or per­
son so entitled, or upon the application of the defendant, 
judgment debtor or person liable under the principal judg­
ment or order.

(3) No order shall be made for payment out of court 
of moneys paid in by the garnishee, or for payment by the 
garnishee to a party claiming as judgment creditor or as 
entitled to enforce the principal judgment or order, with­
out notice to the defendant, judgment debtor or person liable 
on the principal judgment or order, unless the court or a 
judge shall, under special circumstances, dispense with such 
notice. R.S.M. c. 40, r. 703.

764. If the claim or demand be not due at the time of Sims'."8 
the attachment, an order may be made for payment thereof
nt maturity, and execution may issue therefor when it ma­
tures. R.S.M. c. 40, r. 704.

765. If the garnishee disputes his liability, the judge, i^ue where 
instead of making an order for payment into court or disputes ° 
otherwise, may order that any issue or question necessary llablllty' 
for determining his liability be tried or determined in any 
manner in which any issue or question in an action may be
tried or determined. R.S.M. c. 40, r. 705.

700. Where, after an order for the attachment of debts, order 
obligations or liabilities, it is suggested by the garnishee to appear, 
that any debt, obligation or liability sought to be attached 
belongs to some third person, or that any third person has 
a lien or charge upon it, the judge may order such third 
person to appear and state the nature and particulars of 
his claim upon the debt, obligation or liability. R.S.M. 

to, r. 706.

767. After hearing the allegations of such third person Proceeding* 
under such order, amt of any other person whom, by the o? third" 
same or any subsequent order, the judge may order topereon' 
appear, or in case of such third person not appearing when 
ordered, the judge may order payment by the garnishee, 
or may order any issue or question to be tried or determined 
according to the preceding rules, and may bar the claim of 
such third person, or may make such other order as the 
judge thinks fit, upon such terms, in all cases, with respect 
to the lien or charge (if any) of such third person, and to 
costs, as the judge thinks just and reasonable. R.S.M. c. 40, 
r. 767.
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708. A judge may take evidence upon, and hear and 
dispose of summarily in chambers, any question as to the 
liability of the garnishee or as to the claim of a third party, 
without directing a formal trial of an issue.

(2) Upon any such summary hearing, or upon the trial 
of any such issue, the judge may inquire into and decide 
upon such claim and allow or give effect to it or hold it 
void as against the garnishees for being a fraud upon credi­
tors or otherwise, as the justice of the case shall require. 
R.S.M. c. 40, r. 708; 7-8 Ed. 7, c. 12, s. 14.

760. The garnishee, upon complying with any order of 
the court to l>c made respecting the debts, obligations or 
liabilities due or payable by him, shall be entitled to his 
costs as between solicitor and client. Such costs, if not 
ordered to lx) satisfied in any other way, shall be paid by 
the garnishing plaintiff. This rule shall not apply in case 
the garnishee unsuccessfully resists payment either in whole 
or in part, in which case a judge shall deal with the costs. 
R.S.M. c. 40, r. 769.

770. Payment by the garnishee into court or in com­
pliance with an order of the court or a judge, or execu­
tion levied upon the garnishee under any such proceeding as 
aforesaid, shall be a valid discharge to him as against the 
defendant, judgment debtor or person liable under the prin­
cipal judgment or order in respect of the amount paid or 
levied, although such proceeding may be set aside or the 
judgment reversed. R.S.M. c. 40, r. 770.

771. There shall be kept by the proper officer a debt 
attachment book, and in such book entries shall be made of 
the attachment and proceedings thereon, with names, dates 
and statements of the amounts recovered, and otherwise; 
and copies of any entries made therein may he taken by 
any person upon application to the proper officer. R.S.M. 
c. 40, r. 771.

Division XI.
PETITIONS.

772. There shall be endorsed on every petition a notice 
addressed to the parties concerned, stating the time and place 
at which the petition is to be heard, and informing them 
that, if they do not appear on the petition at such time 
and place, the court may make such order, on the peti­
tioner’s own showing, as shall appear just. R.S.M. c. 40, 
r. 772.
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ADMINISTRATION.

773. Any person claiming to be a creditor, or a specific, ^ 
pecuniary or residuary legatee, or the next of kin, or one ®,''i'llunrli"^n' 
i f the next of kin, or the heir, or a devisee interested under °nor tr 
the will, of a deceased person, may apply to a judge in 
chambers, or to the local judge in the judicial district in
which the deceased person resided at the time of his death, 
upon motion, without any action being instituted or any 
other preliminary proceeding, for an order for the admini­
stration of the estate of suchdeceased person. R.S.M. c. 40, 
r. 770.

774. The notice of motion is to be served upon all proper motion. °f 

parties at least fourteen days before the day named for 
hearing the application, and must be served upon the exe­
cutor or administrator*. R.S.M. c. 40, r. 777.

775. Upon proof by affidavit of the due service of the ÏÏîîTnu" 
notice of motion, or on the appearance in person, or by hislrat,on- 
solicitor or counsel, of the executor or administrator, and
uj ion proof by affidavit of such other matter, if any, as the 
judge or local judge requires, the usual order may be made 
for the administration of the estate of the deceased, with 
such variations, if any, as the circumstances of the case 
require ; and the order so made is to have the force and effect 
of a judgment to the like effect made at the trial of an action 
between the same parties. R.S.M. c. 40, r. 778.

77G. The judge or local judge is to give any special special 
directions touching the carriage or execution of the order, <t„rcà^r?n"ea8 
which lie deems expedient; and in case of applications foroforder- 
im order by two or more persons or classes of persons, the 
judge or local judge may grant the same to such one or 
more of the claimants as he thinks fit ; and the carriage of 
the order may be subsequently given to any party interested, 
and upon such terms as the judge or local judge may direct.
R.S.M. c. 40, r. 779.

777. An order for the administration of the estate ofuSnorîffr*” 
a deceased person may be obtained bv his executor or ad- m«y, b® 
ministrator, and all the provisions ot the toregoing rules personal re- 

are to extend to applications by an executor or administra-,,ri"l" “ 
tor. R.S.M. c. 40, r. 780.

778. The master shall have full power to deal with the
tate, and shall dispose of the costs of the proceedings, and

-hall in the least expensive and most expeditious manner and costa, 
finally wind up all matters connected with the estate, with-
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out any further directions and without any separate, interim 
or interlocutory reports or orders, except where the special 
circumstances of the case absolutely call therefor. R.S.M. 
c. 40, r. 781.

779. All moneys realized from the estate shall at once 
be paid into court; and no moneys shall be distributed or 
paid out for costs or otherwise, without an order of the 
court or a judge; and on the application for such order, 
the judge may review, amend or refer back to the master, 
his report, or order, or make such other order as he deems 
proper. R.S.M. c. 40, r. 782.

780. In taking an account of a deceased’s estate under 
an order of reference, the master is to inquire and state to 
the court what, if any, of the deceased’s estate is outstand­
ing or undisposed of, and is also to compute interest on the 
deceased’s debts from the date of the judgment or order, 
and on legacies from the end of one year after the deceased’s 
death, unless any other time of payment is directed by the 
will. R.S.M. c. 40, r. 783.

781. Every advertisement for creditors, affecting the 
estate of a deceased person, which is issued pursuant to an 
order, is to direct every creditor, by a time to be thereby 
limited, to send to such other party as the master directs, 
or to his solicitor, to lie named and described in the adver­
tisement, the name and address of the creditor and the full 
particulars of his claim, and a statement of his account, 
and the nature of the security, if any, held by him ; and 
such advertisement is to be in the form set out in form 
No. 20 in the schedule to these rules, with such variations 
as the circumstances of the case require ; and at the time 
of directing such advertisement, a time is to be fixed for 
adjudicating on the claims. R.S.M. c. 40, r. 784.

782. No creditor need make an affidavit, or attend in 
support of his claim (except to produce his security, if 
any), unless he is served with a notice requiring him to do 
so as hereinafter provided. R.S.M. c. 40, r. 785.

783. Every creditor is to produce before the master the 
security (if any) held by him, at such time as .is specified 
in the advertisement for that purpose, being the time ap­
pointed for adjudicating on the claims ; and every creditor, 
if required by notice in writing, to be given by the executor 
or administrator of the deceased, or by such other party 
as the master directs, in the form set forth in form No. 21
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in the schedule to these rules, is to produce all other deeds 
and documents necessary to substantiate his claim before 
the master at such time as is specified in the notice. R.S.M. 
c. 40, r. 786.

784. In case a creditor neglects or refuses to comply penalty for
with the next preceding rule, he is not to be allowed any 10
costs of proving his claim, unless the master otherwise directa 
R.S.M. c. 40, r. 787.

785. The executor or administrator of the deceased, or Examination 
such other party as the master directs, is to examine theof clalmi' 
claims sent in pursuant to the advertisement, and is to 
ascertain, as far as he is able, to which of such claims the
estate of the deceased is justly liable. R.S.M. c. 40, r. 788.

786. The executor or administrator, or one of the cxe- Affidavit by 
eutors or administrators, or such other party, either alone, ciaima.

or jointly with his solicitor or other competent person, or 
otherwise, as the master directs, is, at least seven clear days 
before the day appointed for adjudication, to file an affi­
davit. which may lie in the form Ko. 32 in the schedule 
to these rules, verifying a list of the claims, the particulars 
of which have been sent in pursuant to the advertisement, 
and stating to which of such claims, or part thereof, re­
spectively, the estate of the deceased is, in the opinion of 
flic deponent, justly liable, and his belief that such claims, 
or parts thereof respectively, arc justly due and proper to 
be allowed, and the reason for such belief. R.S.M. c. 40, 
r. 789.

787. If the master thinks fit so to direct, the making JJ^®n'or 
of the affidavit referred to in the next preceding rule is bï'SoeVponed 
to be postponed till after the day appointed for adjudi­
cation, and is then to be subject to such directions as the
master may give. R.S.M. c. 40, r. 790.

788. At the time appointed for adjudicating upon the*wdl?ffi.yloa 
claims, or at any adjournment thereof, the master may allow
any of the claims or any part thereof respectively, without 
proof by the creditors, and may direct such investigation of 
all or any of the claims not allowed, and require such fur­
ther particulars, information or evidence relating thereto 
as he thinks fit, and may, if he so thinks fit, require any 
creditor to attend and prove his claim or any part thereof ; 
and the adjudication on such claims as arc not then allowed 
is to be adjourned to a time to be then fixed. R.S.M. c. 40,
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789. Notice is to be given by the executor or admini­
stra tor or such other party as the master directs,—

(a) to every creditor whose claim, or any part thereof, 
has been allowed without proof by the creditor, of the allow­
ance, and the notice may be in the form No. 22 in the 
schedule to these rules ;

(b) and to every such creditor as the master directs, 
to attend and prove his claim, or such part thereof as is not 
allowed, by a time to be named in the notice (which may 
be in the form No. 2.3 in the schedule to these rules), not 
being less than seven clear days after the notice, and to 
attend at a time to be therein named, being the time to which 
the adjudication thereon has been adjourned ; and in case 
any creditor does not comply with the notice, his claim, 
or such part thereof as aforesaid, is to be disallowed, unless 
the master thinks fit to give further time. K.S.M. c. 40, 
r. 792.

790. A creditor who has not before sent in particulars 
of his claim, pursuant to the advertisement, may do so 
seven clear days previous to any day to which the adjudi­
cation is adjourned. R.S.M. c. 40, r. 793.

791. After the time fixed for the advertisement, no 
claim is to be received (except as before provided in case 
of an adjournment), unless the master thinks fit to give 
special leave upon application, and then upon such terms 
and conditions as to costs and otherwise as the master, 
directs. R.S.M. c. 40, r. 794.

792. Where an order is made for payment of money 
out of court to creditors, the party whose duty it is to pro­
secute the order is to send each creditor, or his solicitor 
(if any), a notice that the cheques may be obtained from 
the accountant ; and the notice may be in the form No. 24 
in the schedule to these rules ; and the party is, when re­
quired, to produce any papers necessary to enable the credi­
tors to receive their cheques. R.S.M. c. 40, r. 795.

793. Every notice by the preceding twenty rules required 
to 1m? given is, unless the master otherwise directs, to lx* 
deemed sufficiently given and served if transmitted by post, 
prepaid, to the creditor to be served, according to the address 
given by the creditor ii> the claim sent in by him pursuant 
to the advertisement, or, in case the creditor has employed 
a solicitor, to such solicitor, according to the address given 
by him. R.S.M. c. 40, r. 790.
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PARTITION.

704. Any adult person entitled to a judgment or order Partition, 
for the partition of an estate may, on serving one or more 
of the persons entitled to a share of the estate of which 
partition is sought with a fourteen clear days’ notice of 
motion, apply to a judge in chambers, or to the local master 
in the judicial district wherein the land sought to be af­
fected by the proceeding lies, for an order for the parti­
tion or sale of the premises in question; whereupon such 
order for partition or sale, or such other order as may be 
proper, may be made; and the master to whom such pro­
ceedings are referred shall thereupon proceed in the least 
expensive and most expeditious manner, according to the 
practice in force before the coming into force of “The 
Queen’s Bench Act, 1895,” for the partition or sale of the 
premises, the ascertainment of the rights of the various 
persons interested, the adding of parties, the taxation and 
payment of costs, and otherwise:

Provided, always, (a) that where an infant is inter­
ested in the estate no order shall be made for partition 
nr sale until such infant is represented by its guardian ad 
Idem, (b) that all moneys realized from the estate shall at 
"lice he paid into court, and that no moneys shall be dis­
tributed or paid out for costs or otherwise without an order 
of tin* court or a judge, and (c) that on the application for 
such order the judge may review, amend or refer back 
to the master his report or order, or make such other order 
us he deems proper. R.S.M. c. 40, r. 797.

795. When, after an order has been made under the last bninV'itecov- 
preceding rule, lands arc discovered in another judicial dis-emijn 
triet, an application may be made to a judge in chambers <n«tnnt after 
fur the partition or sale of such lands under the order form-Ju,l8n"
n l v made, and when two or more orders have been made by 
1 "cal masters in different judicial districts, an application 
may be made in chambers for an order as to the conduct 
id the future proceedings. B.S.M. c. 40, r. 798.

PROPERTY OF INFANTS.

796. All applications for the sale, mortgage, lease or Applications 
'ther disposition of an infant’s estate shall be made in infini'»1'" 
i-liambers ; and no reference in any such matter is to be ‘‘etalc- 
lirocted to any local master except by leave of a judge.

S.1L c. 40, r. 799.
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707. The official guardian shall he duly notified of all 
applications under the last preceding rule. R.S.M. e. 40, 
r. 800.

798. A petition for the sale or other disposition of the 
real estate of an infant is to be intituled in the matter of 
the infant. R.S.M. c. 40, r. 801.

709. The petition is to be presented in the name of the 
infant, by his guardian, or by a person applying by the 
same petition to be appointed guardian as hereinafter pro­
vided. R.S.M. c. 40, r. 802.

800. The petition is to state the nature and amount of 
the personal property to which the infant is entitled, the 
necessity of resorting to the real estate, and the nature, 
value and the annual profits thereof; it must also state 
circumstances sufficient to justify the sale or other disposi­
tion of the estate, and the application of the proceeds in 
the manner proposed. The prayer must state specifically 
the relief that is desired; it must designate the lands to 
be disposed of, and must propose a scheme for that purpose 
and for the appropriation of the proceeds. If an allowance 
for maintenance is desired, it must be so prayed, and a 
case must be stated to justify such an order and to regulate 
the amount. R.S.M. c. 40, r. 803.

801. The petition may pray for the appointment of a 
guardian, as well as for the disposal of the infant’s estate. 
In that case, a proper case must lie made by the petition, and 
established by the evidence, for the appointment of the per­
son proposed. R.S.M. c. 40, r. 804.

802. Upon all petitions for the sale of an infant’s estate, 
the infant is to he produced before a judge in chambers or 
before a master. R.S.M. c. 40, r. 805.

803. When the infant is above the age of fourteen years, 
lie is to be examined apart by the judge or master, upon 
the matter of the petition, as to his consent thereto; and his 
examination is to be stated to have been taken under this rule, 
and is to be annexed to and filed with the petition. R.S.M. 
c. 40, r. 800.

804. It shall not l>e necessary to examine any infant un­
der fourteen years of age in support of a petition affecting 
such infant’s estate, unless required by a judge; but, unless
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otherwise ordered, it shall be sufficient for the officer before 
whom such infant shall be produced to certify that he has 
been produced and that he is under the age of fourteen years. 
R.S.M. c. 40, r. 807.

805. The witnesses to verify the petition are also to be, 
produced before the judge or master, and arc to be exam­
ined viva voce as to the matter of the petition; and the depo­
sitions so taken are to be stated to have been taken under 
ibis rule. R.S.M. c. 40, r. 808.

80G. The referee in chambers may examine infants and 
witnesses under the preceding rule, without special order or 
reference. R.S.M. c. 40, r. 809.

807. Upon a petition so verified, the court or judge may 
either grant the relief prayed at once or make such order as 
to further-evidence, or otherwise, as the circumstances of 
the case require. R.S.M. c. 40, r. 810.

808. No conveyance of the lands of infants is to be set­
tled, until evidence is produced to the officer settling the same 
of the purchase money having been paid into court, or of the 
payment thereof into court having been dispensed with, nor, 
in cases where there is to be a mortgage for part of the pur­
chase money, until evidence is given to the said officer of 
such mortgage having been registered and deposited with the

ountant. R.S.M. c. 40, r. 811.

Division XII.

EXTRAORDINARY REMEDIES.
BAILABLE PROCEEDINGS.

809. Except as in these rules is specially provided no 
person shall be arrested or held to bail for debt or for the 
non-payment of money upon, under or by virtue of any 
writ, rule, order or process issued out of the court. R.S.M. 
c. 40, r. 812; 3 Geo. 5, c. 12, s. 3, part.

ATTACHMENT.

Issue and Effect of.

810. In the following rules numbered from 811 to 855—

fa) the expressions “debtor” and “creditor” mean and 
include persons respectively against and in favor of whom
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Amount of there arc causes of action, and include corporations, both 
ULa "than"$100 foreign and domestic ; and the debt, demand, damages or 

claim shall not be less than one hundred dollars ;

creditor*"* (&) the expression “judgment creditor” means any per­
son, whether plaintiff or defendant or other party, who has 
recovered judgment against another, and also any person en­
titled to enforce a judgment, and includes a corporation, 

• judgment foreign or domestic ; the expression “judgment debtor” means 
debtor." any person, whether plaintiff or defendant or other party, 

against whom a judgment has been recovered, and includes a 
corporation, foreign or domestic. R.S.M. s. 40, r. 813.

nttae<aiment to 811. No writ of attachment shall hereafter issue, but an 
take place of order for attachment may lx* obtained in an action cominenc- 
attachnunt. cd by statement of claim. R.S.M. c. 40, r. 814.

attaeh?de.y b* 812. Any benefit, estate or interest, in possession or other­
wise, in or to any real estate or hereditaments, or in or to 
any personal property, effects or credits, situate or being iu 
Manitoba, of a debtor or a person against whom there is a 
cause of action, and not exempt from seizure under execu­
tion or from liability to answer a judgment upon such cause 

wi.cn attach- of action, may lx attached for the payment of a debt or the 
iw."1. may satisfaction of a cause of action arising from legal liability 

in the following cases :—

departing to (°) whenever such debtor or other person, being an in- 
dcfniini habitant of this Province, shall depart therefrom with intent
<r<< nor. defeat or defraud his creditors or those who have causes of

action against him, or to avoid being arrested or served with 
process, or shall keep himself concealed therein with the like 
intent; or

TT,'r,HldM 1 (6) whenever such debtor or other person, not being a
to renid.ni rcsitlcut of this Province, shall be indebted to a creditor, or 

legally liable to a person as aforesaid, residing within this 
Province, either in respect of a contract express or implied 
made in this Province, or in respect of any cause of action 
arising therein, or in the case of a contract or other obliga­
tion, if made elsewhere, to be performed or partly performed 
or completed in this Province, or liable to be compensated 
for in damages, or in respect of a cause of action which arose 
and for which he is liable to satisfy another person in this 
Province; or

transferred1 "r (c) whenever any such debtor or person as aforesaid, 
transfer* *° being a resident or non-resident of this Province, is about 
defraud *° .to remove or transfer any of his property, effects or credits 
creditors. from this Province, or has assigned, transferred, disposed of
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or secreted, or is about to assign, transfer, dispose of or se­
crete any of his reat estate or hereditaments, or any interest 
in real estate therein, or any of his personal property, effects 
or credits, with intent to delay, defeat or defraud his credi­
tors, or those who have causes of action against him. R.S.M. 
e. 40, r. 815.

813. An order for attachment may he made by a j inlge b>

in chambers upon affidavit or affidavits of the creditor or<hamb.re 
other person who has a cause of action, his attorney, servant Ul’° ' " ' *' 
or agent, or other persons, as provided in the next following
rule. R.S.M. c. 40, r. 81G.

814. The affidavit or affidavits of the creditor or other s,tlatemen,l ln 
person who has a cause of action, his attorney, servant or affidavit, 
agent, or other person, shall state in all cases that a statement
of claim has been issued in the action, the cause of action and 
the sum claimed, and that the debtor or other person is justly 
and truly indebted to the creditor, or is legally liable to him 
in damages, in that sum, after making all proper and just 
H t-offs, allowances and discounts; and in addition—

fa) in the ease of an absconding or concealed debtor or,®f ur 
person liable in damages, that the creditor or other person as < ..n-, ni. «i 
aforesaid, his attorney, servant or agent, or other person, ,ul,lor' 
hath good reason to believe,' and doth verily believe, that 
till* debtor or other person liable as aforesaid hath de­
parted from Manitoba, or keeps himself concealed within 
Manitoba, to avoid being arrested or served with process, or 
with intent to delay, defeat or defraud his creditors (with 
'iirli facts and circumstances as form the grounds of such 
l>elief) ; or

(b) in the case of a debtor or other person liable as afore- in case of 
said, not being a resident of this Province, that the debtor debtor" ' '
"i- other person liable as aforesaid is not a resident of Mani­
toba and has not, to the knowledge of the deponent, any agent
in this Province authorized to accept service of process for 
him, showing how the cause of action arose, and that the same 
comes within the class of cases mentioned in paragraph (b)
"f rule 812 ; or

(c) in cases coming within paragraph (c) of rule 812,
that the creditor or other person who has a cause of action, his tranef. rr“ i .!r 
;iHomey, servant or agent, or other person, hath reason to be- tvân«ferK 
lieve that the debtor or other person liable as aforesaid iiS!*??audy to 
about to remove or transfer his property, effects or credits,rredl,ore 
"r some part thereof, from this Province, or has assigned, 
transferred, disposed of or secreted, or is about to assign,
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transfer, dispose of or secrete, Jiis real estate or heredita­
ments, or Ids interest or estate therein, or some part thereof, 
or his personal property, effects or credits, or some part there­
of, with intent to delay, defeat or defraud his creditors or 
other persons aforesaid (with such facts and circumstances 
as form the grounds of such beliefs). R.S.M. c. 40, r. 817 ; 
4-5 Ed. 7, c. G, s. 3 ; 3 Geo. 5, c. 12, s. 3, part.

■hotMfVos 815. In all cases the affidavit or affidavits shall, if pos- 
hii.i. when sible, show where *he debtor or other person liable as afore-
debtor l“ ;m.i ... i . r i • , i i xiwhether a sa id is at the tune of making the same ; and whether or not
ôrrnot.,l,.'t<" the debtor or other person liable as aforesaid is a corpora­

tion and, if so, whether domestic or foreign, and where its 
head or chief office is, and who is or are its president, chair­
man, clerk or chief officer or officers. R.S.M. c. 40, r. 818.

a ouch mont. 81 G. Upon reading the affidavit or affidavits, a judge may
make an order for attachment, and in such order, if the de­
fendant has not filed a statement «f defence, may appoint a 
time for the debtor or other person liable as aforesaid to file 
a statement of defence, as the judge shall see fit, which time 
shall be regulated by the distance from the office of the court 
out of which the statement of claim has issued to the place 

T„no f0P in which the debtor or other person is, or is supposed to lie, 
h.g ii. r, n<«-. having due regard to the means of, and necessary time for, 

postal or other communication, with such terms and condi­
tions and such other direction, if any, as the said judge 
may think proper ; and the provision thus made for filing 
a statement of defence shall take the place of the usual rules 
as to time limited for filing a statement of defence. R.S.M. 
c. 40, r. 810.

Form. 817. The order for attachment may be in or to the effect
of form No. 116 in the schedule to these rules. R.S.M. 
c. 40, r. 820.

orTr Yw °f 818. Every order for attachment shall, at and from the 
nitnvhmcnt. time of its delivery to the sheriff, bind all the goods and 

chattels, or any interest in goods and chattels, of the 
person against whom the same is issued, within the baili­
wick of the said sheriff, and not exempt from seizure under 
execution or from liability to answer a judgment upon the 
cause of action upon which the order for attachment is issued, 
and shall take priority to any chattel mortgage or bill of 
sale, executed by the defendant after the receipt by the sher­
iff of such order, or only taking effect under “The Bills of 
Sale and Chattel Mortgage Act,” as against the creditors in­
terested after such receipt, but shall not take priority to a
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bona fide sale by the defendant of any of his goods and chat­
tels, followed by an actual and continued change of possession 
thereof, without actual notice to the purchaser that such order 
is in the hands of the sheriff of the judicial district wherein 
the defendant resides or carries on business. R.S.M. c. 40, 

881.

81!t. The delivery to the sheriff of an order for attach-SSfriSSii° 
ment shall not have the effect of binding the lands, or am 
interest in the lands, of the person against whom the same is 
issued. R.S.M. c. 40, r. 822.

820. The prothonotary or deputy clerk of the Crown and Sji,jfrâailion.or 
pleas, as the case may be, shall, upon application and upon a
copy of the order for attachment being filed, issue one or 
more certificates in or to the effect of the form No. 117 in 
the schedule to these rules. R.S.M. c. 40, r. 823.

821. Such certificate shall be scaled with the seal of the "“mcS" of 
court and shall be signed by the prothonotary or deputy
clerk of the Crown and pleas, as the case may be, and may 
lie registered in any registry office under the provisions of Registration. 
“The Registry Act,” or in any land titles office, in the same 
manner and upon payment of the same fees as in the case of 
a certificate of judgment. R.S.M. c. 40, r. 824.

822. Every such certificate, when registered, shall bind ^^Vucn. 
the interest of the person against whom the order for attach­
ment is issued in all lands which are not exempt from seizure
under a writ of execution or proceedings under a certificate 
of judgment, situate in the registration district or land titles 
district in which such certificate is registered, whether such 
lands are or arc not registered under “The Real Property 
Act.” R.S.M. c. 40, r. 825.

823. The provisions of the five last preceding rules shall
not affect the interest of a mortgagee in lands. R.S.M. c. 40, affected, 
r. 820.

824. Such certificate may be cancelled or vacated by canceling 
order of the court or a judge, registered in the office in whichcertlflcat' 
the certificate has been registered. An order cancelling or 
\ acating the certificate may be obtained upon its being shown, 
to the satisfaction of the court or judge, that the cause of 
action in respect of which the attachment proceedings have 
been taken has been satisfied, that three months have elapsed 
since the certificate was issued, and that there are no unsatis- 
lied executions in the hands of any sheriff in the Province
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certificate gainst the defendant. While the certificate remains in force 
any judgment creditor of the defendant may take proceed­
ings under rule 741 for the sale of the defendant’s interest 
in any lands bound by the certificate. Such proceedings 
shall be ns nearly as possible the same as proceedings to 
sell land under a certificate of judgment R.S.M. c. 40. 
r. 827.

Application of 825. All proceeds of lands realized in such proceeding 
proceeds. shall be applied, first—in payment of the amount of any 

judgment a certificate of which is registered against the de­
fendant prior to the registration of the certificate of attach­
ment, and all costs lawfuly incurred thereunder ; next—in 
payment of the costs of the proceedings for sale ; and next— 
in a rateable distribution among all creditors of the defend­
ant whom the master may report to have certificates of orders 
for attachment, or of judgments or orders for the payment 
of money, registered in the registration district or land titles 
district in which the lands lie subsequently to the registra­
tion of the certificate of attachment on which the proceedings 
are taken, and including the creditor on whose attachment 
such proceedings arc taken. R.S.M. c. 40, r. 828.

o*teBofCcrl,fl' 826. Every such certificate shall lapse and become void 
attachment unless, within one year from the date thereof, some procecd- 
t° lanst. jng for ti,c gale of the land bound by the certificate be com­

menced in this court and a certificate of the prothonotarv or 
other official of the court, that such proceeding has been tak­
en, has been filed in the proper land titles or registry office, 
and in that event the certificate shall remain in force until 
the termination of any proceeding for sale of the lands which 
has been commenced as aforesaid. 3 Ed. 7, c. 11, s. 2.

what may be 827. All property, credits ami effects, including all rights 
order1 forder or shares in any association or corporation, of a debtor or 
attachment. 0^ier j,erson as aforesaid, may be seized and taken under 

order for attachment in the same manner and to the same 
extent as they might be seized and taken under execution ; 
and the sheriff, upon the receipt of such order, shall forth­
with take into his charge or keeping all such property and 
effects according to the exigency of the order ; and he shall 
be allowed all necessary disbursements for keeping the same, 
and he shall immediately call to his assistance two substan­
tial freeholders, with whose aid he shall make a just and true 

inventory. inventory of all the property, credits and effects, evidences 
of title or debts, books, and book and other accounts, bills, 
bonds, notes, vouchers and papers that he has attached, and
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shall return such inventory signed by himself and the said 
freeholders, together with the order of attachment. R.S.M. 
c. 40, r. 830.

828. If any horses, cattle, sheep, pigs or perishable °J.at,le 
goods or chattels, or such as from their nature would be likely perishable 
to deteriorate in value or would be expensive to keep, shall I’tc.f'bein*
1)0 attached, the sheriff shall have the same appraised and e,lzed 
valued on oath by two competent persons; and upon notice
thereof given to the plaintiff, the plaintiff shall forthwith 
give to the sheriff a bond with two or more sureties, if the 
sheriff shall require the same, the sufficiency of which bond 
shall be approved by the sheriff, in double the amount of the 
appraised value of the articles, conditioned for payment to 
the defendant, his executors, administrators or assigns, of 
all damages and costs which may be sustained by the de­
fendant by reason of the seizure and sale of the articles, over 
and above the proceeds of the sale thereof, in case judgment 
he not obtained by the plaintiff against the defendant for 
substantially the sum claimed by the plaintiff against the de­
fendant in the order for attachment; and then the sheriff 
shall, upon reasonable notice in that behalf, proceed to sell 
all or any of such articles at public auction to the highest 
bidder, and shall hold the proceeds of such sale for the same 
]inrposes as he would hold any property seized under the at­
tachment. R.S.M. c. 40, r. 831.

829. If the plaintiff, after notice to himself, or to his sheriff to t>«. 
attorney or agent, of the seizure of any of the articles enumer- ïuchrct.!" 
ated in the next preceding rule, neglects or refuses to deposit
such bond, or to give the sheriff such security as he shall re­
quire in that behalf, then, after the lapse of four days next 
after such notice, the sheriff shall be relieved from all lia­
bility to such plaintiff in respect of the retaining of the ar­
ticles so seized; and the sheriff may in his discretion either 
sell such articles or forthwith restore the same to the person 
from whose possession he took them. R.S.M. c. 40, r. 832.

830. If the sheriff to whom an order for attachment is property or 
directed for execution finds any property or effects, or the "m 
proceeds of any property or effects which have been sold as £ouîuy°court 
perishable, belonging to the defendant named in such order, ^"deanwah0 
in the hands or in the custody or keeping of any constable,
bailiff, clerk or other officer of any County Court, by virtue 
of any writ or writs of attachment issued from any County 
< ourt, such sheriff may demand and take all such property 
or effects or the proceeds thereof, or any part thereof ; and 
the officer so having the same or any part thereof shall, on
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notice of the order of attachment of the sheriff, and on de­
mand made by him, forthwith deliver all such property or 
effects, or, if sold, the proceeds thereof, to the sheriff, upon 
penalty of forfeiting double the value thereof, to be recov­
ered by the sheriff with costs and to be by him accounted for, 
after deducting his own costs (if any), as part of the pro­
perty and effects of the defendant ; but the plaintiff or plain­
tiffs who have duly sued out such writ or writs of attach­
ment in the County Court may proceed to judgment in the 
said County Court according to the practice thereof ; and 
upon such plaintiff or plaintiffs delivering a memorandum of 
the judgment, with the costs, so recovered in the County 
Court, under the hand of the clerk of such court, to such 
sheriff, every such plaintiff shall be entitled to have the same 
satisfied in like manner as, and in rateable proportion with, 
the other plaintiffs who obtain judgments against the de­
fendant in the Court of King’s Bench, as herein provided. 
R.S.M. c. 40, r. 833.

831. The sheriff having made an inventory and appraise­
ment on the first order for attachment shall not make any 
new or any other inventory or appraisement on any subse­
quent order for attachment against the same defendant in 
respect of the same property. R.S.M. c. 40, r. 834.

In duplicate. 832. Every such attaching order in an action shall be 
issued in duplicate, and shall be so marked on its face, and 
one of the ‘ ?s shall l>e delivered to the sheriff and
the other shall be used for the purpose of serving the defend­
ant. 3 Geo. 5, c. 12, s. 3, ‘part.

833. Every such attaching order shall be dated on the 
day on which it is made, and shall remain in force as long 
as the statement of claim is in force. R.S.M. c. 40, r. 83(1.

within six 
months.

834. The plaintiff may, at any time within six months 
from the date of the original order of attachment, upon ap­
plication to the proper officer, obtain one or more certified 
copy or copies of the attaching order, which may be deliv­
ered to any sheriff other than the sheriff to whom the original 
order was delivered, for the purpose of attaching the pro­
perty, credits or effects of the defendant in aid of the original 
order. R.S.M. c. 40, r. 837.

s"v,“- 835. In actions in which an order of attachment has 
been issued, the statement of claim and order of attachment 
may l>e served in like manner as in ordinary actions. 
3 Geo. 7», c. 12, s. 3, part.
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830. Before the plaintiff shall be entitled to sign judg-waintmu^ 
ment by default, he shall file an affidavit proving the amount 
of the debt and damages claimed by him in such action, after 
giving credit for all payments and claims which might l>e 
set-off or lawfully claimed by the debtor at the time of mak­
ing the affidavit. R.S.M. c. 40, r. 839.

837. The court or judge may, either before or after fin- iJa,*bîai"î m 
al judgment, let in the defendant to put in special hail and "B5 
defend the action, in the same manner and subject to the same
rules and discretion as on a like application in an ordinary 
action. R.S.M. c. 40, r. 840.

838. The* special bail (whether put in within the timeSpeclal ba“- 
limited by the order, or within such time as the court or a
judge directs) shall be put in and perfected in like manner 
as if the defendant had been arrested under the former prac­
tice relating to bailable proceedings for the amount sworn to 
on obtaining the attachment. R.S.M. c. 40, r. 841.

839. Upon the defendant so putting in and perfecting Return of 
special bail, all his property, credits and effects attached in Krfectin* P0B 
the action (excepting any which have been disposed of as spoclal bBl1- 
perishable, and then the net proceeds of the goods so disposed
of ) shall be restored and paid to him, unless there be some 
other lawful ground for the sheriff to withhold or detain the 
same. R.S.M. e. 40, r. 8II'.

810. If, at any time before the execution issues, it ap- Motion 
pears upon motion that the defendant was not a debtor sub- for attach- 

ject to have an order for attachment issued against him under men * 
these rules at the time of the obtaining of the attaching or­
der. such defendant shall recover his costs of defence, to he 
deducted from the amount of the plaintiff’s claim or judg­
ment; and the plaintiff shall lie entitled only to judgment or 
execution for the excess, if any; and if the taxed costs of 
the defendant arc greater than the amount of the plaintiff’s 
claim or judgment, then the defendant shall be entitled to 
an order for payment of the excess forthwith. R.S.M. c. 40, 
r 843.

Attaching Property in Hands of Third Parties.
841. If any notice in writing of the order of attach- Effect of 

ment has, by the sheriff or by or on behalf of the plaintiff "frord!rnforCl 

suing out such order, been duly served upon any person ow- ettachmcnt- 
iug any debt or demand to, or who has the custody or pos- 
m <sion of any property or effects of, such attached defend- 
; ut, and if such person, after such notice, pays any such
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debt or demand or delivers over any such property or effects 
to such attached defendant, or to any one to his use or for 
his benefit, he shall be deemed to have done so fraudulently; 
and if the attaching plaintiff recovers judgment against the 
said attached defendant and the property and effects other­
wise seized by the sheriff are insufficient to satisfy such judg­
ment, such person shall be liable for the deficiency and all 
costs to the extent of double the amount of such debt or de­
mand and of double the value of all such property or other 
the premises so fraudulently paid or delivered over. R.S.M. 
c. 40, r. 844.

weding1»" 842. If. after notice as aforesaid, any person indebted to 
vtbuii noim.<iguch attached defendant, or having the custody of his pro-
under next • , i - , Ï i i i 1
».r. <•.ding rule perty as aforesaid, be sued for such debt or demand or pro- 
,,n> perty by such attached defendant, or by any person to whom

he has assigned the debt or property after the date of the 
order for attachment, such person so sued may, on affidavit, 
apply to the court or a judge to stay proceedings in the 
action against himself, until it be known that the property 
and effects so otherwise seized by the sheriff are sufficient 
to discharge the sum or sums recovered or to lie recovered 
against such attached defendant, and the court or judge may 
make such rule or order in the matter as the court or judge 
thinks fit; and the judge, if necessary, may direct an issue 
to try any disputed question of fact in the premises. R.S.M. 
c. 40, r. 845.

rcllonu°f 843. ‘ r"^p sheriff may also, by rule or order of the court 
■hvriff. or a judge, collect any or all accounts and debts due by per­

sons indebted to such debtor or liable to the defendant in at­
tachment, and may sell any of such debts and accounts by 
public auction, if in his opinion it would be more to the ad­
vantage of the creditors of the defendant to realize in that 
manner; and the proceedings prior to and under such sale by 
auction shall be as nearly as possible the same as in the case 
of a sale of goods by the sheriff under execution. R.S.M. 
c. 40, r. 846.

TZTX 844. In proceeding to collect any of such accounts and 
■heriff. debts the sheriff may compromise, compound, abandon, sub­

mit to arbitration or otherwise settle the same in any man­
ner which seems to him expedient without being responsible 
for any loss occasioned by any act or thing so done by him 
in good faith. R.S.M. c. 40, r. 847.
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845. If the real estate and personal property, credits and 
effects of such attached defendant, attached by any order for of 
attachment as aforesaid, prove otherwise insufficient to sat-ii< i«u>r where 
isfv the executions obtained in the actions thereon against property 

such attached defendant, the sheriff having execution thereof n,u 
may, by rule or order of the court or a judge, to be granted 
on the application of the plaintiff in any such case, bring an 
action for and recover from any person indebted to such 
debtor or person liable to the defendant in attachment the 
debt, claim, property or right of action attachable under 
these rules and owing to and recoverable by such attached 
defendant, with costs ; in which suit the defendant therein 
shall be at liberty to set up any defence which would have 
availed him against such attached defendant at the date of 
the order for attachment ; and a recovery in such suit by 
the sheriff shall operate as a discharge as against such at- 
tached defendant; and the sheriff shall hold the moneys re­
covered by him as part of the assets of such attached defen­
dant. and shall apply them accordingly. K.S.M. c. 40, 
r. 848.

840. The statement of claim in any such action by the ^°r™mefnt ot 
sheriff shall contain an introductory averment to the effect ,il“l(!tnll^,l'r 
following:— “A.B., sheriff of , etc., who sues under rule,
the provisions of the law respecting attached debtors, in 
order to recover from C.D., debtor to E.F., an attached 
debtor, the debt owing (or other claim according to the 
facta) to the said E.F. by the said C.D., complains that, 
etc.” K.S.M. c. 40, r. 849.

847. The sheriff shall not be bound to bring an action sheriff not 
against any party as aforesaid, until the attaching plaintiff brine a." ion 
gives to the sheriff such indemnity as to him shall be satis-unl11 ,ecum,‘ 
factory, to secure him against costs, losses and expenses to
lie incurred in the prosecution of such action, or to which 
he may become liable in consequence thereof ; such indem­
nity may be by bond or otherwise as shall be satisfactory to 
the sheriff. K.S.M. c. 40, r. 850.

848. In the event of death, resignation or removal from ^ienon0t ‘ 
office of any sheriff after such action brought, the action shall dn" 
not abate, but may be continued in the name of his successor,
to whom the benefit of the security so given shall inure as 
if he had all the time been the sheriff; and a suggestion of 
the necessary facts as to the change of the sheriff as plaintiff 
-hall be entered on the record. K.S.M. c. 40, r. 851.
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Priority as Between Different Attaching Orders.

840. The proceeds of the property and effects attached in 
the sheriff’s hands shall he ratcably distributed among such 
plaintiffs as shall in due course obtain judgment and execu­
tion against the defendant whose property has l)ocn attached, 
in proportion to the sums actually due upon such executions, 
whether such plaintiffs have sued out orders for attachment 
or not; and the court or judge may, on application, delay 
such distribution to give reasonable time for the obtaining 
of judgments. R.S.M. c. 40, r. 852.

required 850. Such distribution shall only take place upon the 
order of the court or a judge. Before such order is made 
certificates shall lie filed from the prothonotary and the de 
puty clerks of the Crown and pleas in the judicial districts 

i-rcitminary other than the Eastern, showing what actions have 
foMwue'o'f" been commenced during the past two years against the 
order defendant, and in no case shall an order for distribution

lie made until two months after the first order for attachment 
was delivered to the sheriff, or within one month after the 
publication by the sheriff in The Manitoba Gazette of a 
notice stating that on or after a day to be named therein he 
will distribute such proceeds amongst the several parties who 
shall then appear to be entitled to share in such distribution.

itm.abi.- (2) The plaintiffs who have executions in the sheriff’s 
hands against the defendant at the time of distribution shall 
share ratcably. 5-0 Ed. 7, c. 17, s. 8 ; 3 Geo. 5, c. 12, s. 3, 
part.

851. Every plaintiff in a County Court who shall produceAttaching
creditors In . .
to°UshareCinrt *° sheriff a certified memorandum from the clerk of the 
distribution. County Court, of his judgment obtained in that court against 

such defendant, shall lie considered and treated as the other 
plaintiffs in the Court of King’s Bench, who have sued out 
and placed in the hands of the sheriff executions, as provided 
in the last preceding rule, and shall also share in the distri­
bution of the proceeds of land under the proceedings for sale 
hereinbefore provided for. R.S.M. c. 40, r. 854.

rn*‘)e°{ b |n 852. If the property and effects of such attached de- 
insufflcient. fendant be insufficient to satisfy the sums due to the plain­

tiffs, unless a judge shall otherwise order, none shall lie al­
lowed to share, unless their statements of claim or writs of 
summons were issued within three months from the date of 
the first order for attachment. R.S.M. e. 40, r. 855.
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853. Any plaintiff wishing to prosecute an action against t°„e 
the defendant in attachment, in the court or in any County *'*^*t‘0 
Court, whether action is begun before or after the first order action 
for attachment is made, shall be entitled, on application and SîS“ant in 

on proof that an order for attachment has been made against Bt,achn“‘nt- 
the defendant, to obtain an order from the court or a judge, 
or the judge of the County Court, as the case may be, allow­
ing him to proceed to judgment on the same terms, as nearly 
as may be, as those imposed upon a first attaching creditor.
R.S.M. c. 40, r. 856. *

Return of Attached Property to Debtor.

854. It shall lie competent for and in the discretion of the Return of 
sheriff or other officer, in the case of any seizure under an property upon 
order for attachment issued under these rules, forthwith to belng 
restore the property seized, or any part of it, to the posses­
sion of the party in whose possession it was seized, upon 
being fully indemnified by bond to him, with two or more 
obligors to be approved of by him, conditioned for the pay­
ment of double the appraised or reasonable value of the said 
property, or so much thereof as shall satisfy in due course 
of law the debts or damages which the attaching plaintiffs 
may recover in judgment against the attached defendant, 
together with lawful costs, charges and expenses, or by some 
good and available security satisfactory to the sheriff to the 
same purport. R.S.M. c. 40, r. 857.

855. If, after a period of one month next following the mïntVfouow- 
return of any execution against the property and effects of txïcuuon1 or 
mi y attached defendant, or after a period of one month from «rt.r one"
;i distribution under the order of the court or a judge, dïetributïon! 
whichever last happens, and after the satisfying of the sev- rc,toPr“d.10 be 
eral plaintiffs entitled, there be no other order for attach­
ment or execution against the same property and effects in 
ihe hands of the sheriff, then all the property and effects of 
such attached defendant, or unappropriated moneys, the pro­
ceeds of any part of such property and effects, remaining in 
the hands of the sheriff, together with all books, lniok ac­
counts, evidences of title or of debt, vouchors and papers 
whatsoever belonging thereto, shall be delivered to such at­
tached defendant, or to the person or persons in whose custody 
the same were found, or to the authorized agent of such at­
tached defendant ; and thereupon the responsibility of the 
heriff in respect thereto shall determine. R.S.M. c. 40, 

r. 858.
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Replevin.

when good» 850. When goods, chattels, bonds, debentures, promissory 
replevied. notes, bills of exchange, books of accounts, papers, writings, 

valuable securities, or other personal property or effects, have 
been wrongfully distrained under circumstances in which, 
by the law of England as it existed on the fifteenth day of 
July in the year 1870, replevin might be made, the persun 
so complaining of such distress as unlawful may obtain an 
order of replevin in the manner prescribed in these rules; 
or in case goods, chattels, property or effects aforesaid have 
been otherwise wrongfully taken or detained, the owner or 
other person or corporation capable at the time these rules 
take effect of maintaining an action of trespass or trover 
for personal property may bring an action of replevin for 
the recovery thereof and for the recovery of the damages 
sustained by reason of such unlawful taking or detention, 
or of such unlawful detention, in like manner as actions 
are brought and maintained by persons complaining of un­
lawful distress. R.S.M. c. 40, r. 859.

undvr preuves 857. The provisions herein contained shall not authorize 
repièvk'd the replevying or the taking out of the custody of a sheriff 

or other officer of the court or a County Court of any pro­
perty seized under process issued out of either of those 
courts. R.S.M. c. 40, r. 800.

w.n of r"pie- 858. The writ of replevin is hereby abolished. Whenever 
a party is entitled to replevy goods, lie may obtain an order 

order to therefor in an action commenced by statement of claim, 
rtpievy. which action shall be conducted in the same manner as other 

actions, save as otherwise provided in these rules. R.S.M. 
c. 40, r. 801.

859. An order of replevin may be obtained—

when motion (a) on motion therefor on an affidavit by the person 
required. claiming the property or some other person, showing to the 

satisfaction of the court or a judge the facts of the wrongful 
taking or detention which is complained of, as well as the 
value and description of the property, and that the person 
claiming it is the owner thereof, or is lawfully entitled to the 
possession thereof (as the case may be) ; or

praeeiiu" (&) on præcipe, if the person claiming the property, his 
servant or agent, makes an affidavit which shall be entitled 
and filed in the court out of which the order is to issue, 
stating—
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(i) that the person claiming the property is the 
owner thereof, or that he is lawfully entitled to the 
possession thereof (describing the property in the af­
fidavit) ;

(ii) the value thereof to the best of his belief;

(iii) that the property was wrongfully taken out 
of the possession of the claimant, or was fraudulently 
got out of his possession, within two mouths next before 
the making of the affidavit ;

(iv) that the deponent is advised and believes that 
the claimant is entitled to the order;

(v) and that there is good reason to apprehend that, 
unless the order is issued without waiting for a motion, 
the delay would materially prejudice the just rights of 
the claimant in respect to the property ; or

(c) on præeipe (in case the property was distrained for prr^eecrlp°en 
rent or damage feasant), if the person claiming the property, 
his servant or agent, makes an affidavit (which shall be en- distrained, 
titled and filed in the court from which the order is to issue), 
stating—

(i) that the person claiming the property is the 
owner thereof, or that he is lawfully entitled to the 
possession thereof (describing the property in the af­
fidavit) ;

(ii) the value thereof to the best of his belief;

(iii) that the property was taken under color of a 
distress for rent or damage feasant; and in such ca.sc 
the order shall state that the defendant has taken and 
unjustly detains the property, under color of a distress 
for rent or damage feasant (as the case may lie).

(2) Except as hereinbefore mentioned, no order of re-SovTt«S*n- 
; levin shall he issued. R.S.M. c. 40, r. 862; 3 Geo. 5,,loned n°' order to leeue.
c. 12, s. 3, part.

860. When a motion for an order is made, the court or Discretionary 
"ndge may proceed on the ex parte application of the plain-court or judge 
tiff, or may direct notice to be served on the defendant to ma, " i£?llon 
how cause why the order should not issue; and may, on theorder- 

ex parte application or on the return of the motion, grant or 
refuse the order, or may direct the sheriff to take a bond in 
less or more than treble the value of the property or to

ike as security money to the amount of the value of the
209



Cap. 46 Court of Kino's Bench.

A ppl lea t Ion 
lo <!!*• hurgv

property, or may direct him to take and detain the property 
until the further order of the court, instead of at once re­
plevying the same to the plaintiff, or may impose any terms 
or conditions in granting the order, or in refusing the same 
on the return of a motion, as under the circumstances in 
evidence appear just. R.S.M. e. 40, r. 8G3; 3 Geo. 5, c. 12, 
s. 3, part.

861. If an order of replevin is issued, the defendant 
may at any time, or from time to time, on notice to the plain­
tiff. apply to the court or a judge, on affidavit or’otherwise, 
to discharge, vary or modify the order, or to stay proceedings 
under the order, or for any other relief, to he specified in the 
notice, with resect to the return, safety or sale of the pro­
perty or any part thereof, or otherwise; and the court or 
judge may make such order thereon as, under all the cir­
cumstances, best consists with justice between the parties. 
R.S.M. c. 40, r. 8G4.

r°îi"vinf rdtr ^ or<l< r °f replevin shall state the description and
r.p ev n vajuo 0f ti,e and shall he dated on the day on which

it is made, and may he in the words or the effect of form 
No. 112 in the schedule to these rules or otherwise adapted 
to the circumstances of the case. R.S.M. e. 40, r. 865.

wîcurn’y 863. Before the sheriff acts on the order lie shall, unless
otherwise provided in the order, take a lxmd from the plain­
tiff with two sufficient sureties in treble the value of the 
property to lie replevied, as stated in the order, or shall take 
as security money to the amount of the value of the property.

îr“iïnd!*nt (2) Such bond shall be assignable to the defendant, and* 
the bond and assignment thereof may lie in the words or to 
the effect of form No. 153 in the schedule to these rules.

uomUiubjed (3) The bond shall be subject to the provisions of the 
wm 3. c ii. eighth section of the Act passed by the Imperial Parliament 

in the eighth and ninth years of the reign of His Majesty 
King William the Third, chaptered eleven, save that the prav 
ticc in any action on such bond shall conform to that under 
these rules. R.S.M. c. 40, r. 8GG; 3 Geo. 5, e. 12, s. 3,

indemnity of 8G4. Where an order of replevin is issued for any per- 
d(.-fendant. gona] property which had not been previously taken out of 

the plaintiffs possession, and for which the plaintiff might 
formerly have brought an .action of trespass or trover, the 
defendant shall be entitled, if the plaintiff fails in the action, 
to be fully indemnified against all damages sustained by the
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defendant, including any extra costs which he may incur in 
defending the action; and the bond to be taken by the sheriff 
nr bailiff shall be conditioned, not only as heretofore re­
quired in that behalf, but also to indemnify and save harm­
less the defendant from all loss and damage which he may 
sustain by reason of the seizure, and of any deterioration 
of the property in the meantime in the event of its being re­
turned, and all costs, charges and expenses which the defen­
dant may incur, including reasonable costs not taxable be­
tween party and party. This rule shall not apply to cases 
of distress for rent or damage feasant. R.S.M. c. 40, r. 867.

865. The sheriff shall not serve a copy of the statement 
of claim or the order until he has replevied the property, or 
some part of the property therein mentioned if he cannot 
replevy the whole in consequence of the defendant having 
eloigned the same out of his judicial district, or because the 
same is not in the possession of the defendant or of any 
person for him. R.S.M. c. 40, r. 868.

866. If the order issues on præeipe, the sheriff - shall 
take and detain the property, and shall not replevy the same 
to the plaintiff without the order of the court or a judge 
in that behalf ; but the sheriff may, within fourteen days 
from the time of his taking the same, re-deliver it to the 
defendant, unless in the meantime the plaintiff obtains and 
serves on the sheriff an order directing a different disposi­
tion of the property. This rule shall not apply in case of 
a distress for rent or damage feasant. R.S.M. c. 40, r. 860.

867. If the property to be replevied or any part there- 
"f is secured or concealed in any dwelling house or other 
Imilding or enclosure of the defendant, or of any other 
person holding the same for him, and if the sheriff publicly 
demands from the owner and occupant of the premises de^ 
live ranee of the property to be replevied, and if the same 
I- not delivered to him after such demand, he may, and 
shall if necessary, break open such house, building or en­
closure for the purpose of replevying such property or any 
part thereof, and shall make replevin according to the order. 
R.S.M. c. 40, r. 870.

868. If the property to be replevied or any part thereof 
i - concealed either about the person or on the premises of the 
defendant, or of any other person holding the same for him, 
mid if the sheriff demands from the defendant or such
ther person deliverance thereof and deliverafice is neglected 
t refused, he may, and if necessary shall, search and exam-
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inc the person and premises of the defendant or other person 
for the purpose of replevying the property or any part there­
of, and shall make replevin according to the order. R.S.M. 
c. 40, r. 871.

on!.'i'n to 800. The sheriff shall return the order on or before the 
tenth day after the service thereof, and shall transmit, an­
nexed thereto, a statement showing—

(a) the names of the sureties in and the date of the bond 
taken from the plaintiff, and the name or names of the wit­
ness or witnesses thereto ;

(b) the places of residence and additions of the sureties;

(c) the number, quantity and quality of the articles of 
property replevied, and in case he has replevied only a por­
tion of the property mentioned in the order, and cannot re­
plevy the residue by reason of the same having l>een eloigned 
out of his judicial district by the defendant, or not being in 
the possession of the defendant or of any other person for 
him, he shall state in his return the articles which he cannot 
replevy and the reason why not. R.S.M. e. 40, r. 872.

Kioignm.nl of 870. Tf the sheriff makes such a return of the property
.......... distrained, taken or detained, having been eloigned, as would

have warranted the issuing of a capias in withernam by the 
law of England, then, upon the filing of such return, an order 
shall be issued on pnccipc in the words or to the effect of 
form No. 113 in the schedule to these rules, which shall have 

withvrnuin. the same force and effect as a capias in withernam had, and 
before executing such order the sheriff shall take security as 
provided by rule 803. R.S.M. c. 40, r. 873.

wh'r^no* 871. If no statement of defence is filed within the time 
defence. limited therefor, the plaintiff shall lie at liberty to sign

final judgment for the sum of five dollars and costs accord­
ing to the proper scale, or may sign interlocutory judgment 
and proceed as in other cases. R.S.M. c. 40, r. 874.

MANDAMUS.

mû" bl'aeked ^e plaintiff in any action in the court may in his
in étalement statement of claim ask for a mandamus commanding the de- 
of daim. fendant to fulfil any duty in the fulfilment of which the 

plaintiff is personally interested.

(2) Such claim for a mandamus inav be joined with any 
other claim or cause of action except a claim for replevin or 
for the recovery of land. R.S.M. c. 40, r. 875.
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873. If judgment be given for the plaintiff, the courtJudgmenl- 
may by the judgment command the defendant, either forth­
with or on the expiration of such time and upon such terms
as may appear to the court to be just, to perform the duty 
in question. The court or a judge may also extend the time 
for the performance of the duty. B.S.M. c. 40, r. 876.

874. No writ of mandamus shall hereafter be issued in wot of
an action, but a mandamus shall be by judgment or order,Lbo"iahTdU" 
which shall have the same effect as a writ of mandamus 0rdvr for 
formerly had. R.S.M. c. 40, r. 877. m.nd.mu..

875. The pleadings and other proceedings shall be the £/a°ndJJ,nr1%,n 
same in all respects, as nearly as may be, and costs shall be caste, 

recoverable by either party, as in an ordinary action.
R.S.M. c. 40,* r. 878.

876. Nothing in the preceding rules contained shall take Jurisdiction 

away the jurisdiction of the court to grant orders of manda- °
mus; nor shall any order of mandamus issued be invalid by 
reason of the right of the prosecutor to proceed by action for 
mandamus; but in all cases a claim for a mandamus shall 
he proceeded with by action under the preceding rules, unless 
leave is granted by the court or a judge to proceed otherwise.
L’.S.M. c. -10. r. 870.

877. In all cases the right of the plaintiff or applicant to îîo^oTÏJpii- 
a mandamus shall be determined on the trial of the action canon.
or the hearing of the motion, and the order of mandamus 
when issued shall lx? peremptory. R.S.M. c. 40, r. 880.

878. Within the time limited in any order of mandamus, Person com- 
whether obtained in an action or otherwise, or it no time bea^act^to nio 
therein limited then within ten days after the service of such sho'wing com- 

order upon the person to whom the same is directed, such per- rèasonVfor 
son shall file an affidavit with the prothonotary showing what ™£;compl1* 
he has done in obedience to such order or, if he has liecn
unable to comply with such order, showing the reasons of such 
inability. Failure to file such affidavit shall be a contempt of 
'•oiirt and may be punished accordingly. Upon such affi­
davit being filed any party may apply for such order as may 
he necessary to enforce obedience to the order of mandamus,
<>r to perfect the relief to which such person may be entitled, 
and the court may make such order as may be deemed just.
R.S.M. c. 40, r. 881.

879. If the order of mandamus be directed to a cor" £orp“rauon
poration, the affidavit shall be made by the chief officer or commanded, 
acting chief officer of such corporation within the Province, màk."above 

R.S.M. c. 40, r. 882. amdav"
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880. The court or judge may at any stage of an action or 
motion or proceeding for a mandamus add any parties, or 
permit any parties to he heard who may he interested in the 
matters in question in such action, motion or proceeding. 
K.S.M. c. 40, r. 883.

881. Upon application by motion for any order of manda­
mus, the order may in all cases be made in the first instance, 
if the court thinks fit, or the court may direct that, before 
the hearing of the motion is proceeded with, any party or 
any person or corporation shall lie served with notice or made 
a party to the motion. R.S.M. c. 40, r. 884.

882. Tn all cases in which application for mandamus 
is made by motion, the application may lie made to the 
court on affidavit upon leave being granted as provided in 
rule 870, and upon notice in the ordinary manner to any 
person who may, in the opinion of the court or judge, be 
affected by the order, if made. R.S.M. c. 40, r. 885.

883. The notice of motion may be served upon the person 
or party named therein, either personally or by substitution 
as may lie directed by the court or a judge, in the same man­
ner as a statement of claim ; and the motion may he prose­
cuted upon affidavit or other evidence in the same manner as 
other applications ; and if an order of mandamus is made, 
the same may lie enforced by process of attachment. R.S.M. 
e. 40, r. 88(5.

884. Upon hearing the parties who appear or their coun­
sel and after service of the notice upon all proper persons, 
as hereinbefore provided, the court, if in its opinion the case 
is a proper one, shall make the order and shall thereby direct 
what is to he done and performed by the person or party to 
whom the order is directed; hut if in the opinion of the 
court the application should be refused, the said motion shall 
be dismissed. R.S.M. c. 40, r. 887.

885. If a mandamus granted in an action or otherwise, 
or a mandatory order, injunction, or judgment for specific 
performance of any contract, be not complied with, the court 
or judge, besides or instead of proceedings against the dis­
obedient party for contempt, may direct that the act required 
to be done may be dtinc as far as practicable by the party by 
whom the judgment or order has been obtained, or some other 
person appointed by the court or judge, at the cost of the 
disobedient party ; and upon the act being done the expenses 
incurred may be ascertained in such manner as the court 
or judge may direct, and execution may issue for the amount 
so ascertained and costs. R.S.M. c. 40, r. 888.
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No part of the jurisdiction by the last precedingReferee or

INJUNCTIONS.

abolished.An injunction shall be by a judgment or order, and any£,rdorfor 
such judgment or order shall have the effect which a writ of injunction, 

injunction formerly had. R.S.M. c. 40, r. 890.

INTERIM PRESERVATION OF PROPERTY.

v v • it * preservation
it y is established and there is alleged as matter of defence a of property, 

right to be relieved wholly or partially from such liability, the 
court or a judge may make an order for the preservation 
or interim custody of the subject matter of the litigation, 
or may order that the amount in dispute be brought into 
court or otherwise secured. R.S.M. c. 40, r. 891.

. -, - , - - - , , , - perishable
party to an action, may make any order for the sale by goods, 
any person or persons named in the order, and in such 
manner and on such terms as to the court or judge may 
seem desirable, of any goods, wares or merchandise which 
may be of a perishable nature or likely to injure from 
keeping, or which for any other jlist or sufficient reason it 
may lie desirable to have sold at once. R.S.M. c. 40, r. 892.

890. u„.m,ullull ,V1 ____ . --
if 1 n i for Injunction

tion 26 of this Act, or under the two last preceding order, 
byrules, may be made by any party. If the application be 

by the plaintiff for an order under the said paragraph (o), 
it may be made either ex parte or on notice, and if for 
an order under the two last preceding rules, it may be 
made, after notice to the defendant, at any time after the 
issue of the statement of claim, and, if it be by any other 
party, then on notice to the plaintiff, and at any time after 
the statement of defence is filed, by the party making the 
application. R.S.M. c. 40, r. 893.

:mv pnrtv to an action, and upon such terms as mav seem inspection of
1 v , i r i i • 1 property.nst, may make any order for the detention, preservation 

!■ inspection of any property, 1 icing the subject of the 
lion ; and for all or any of the purposes aforesaid may 

authorize any person or persons to enter upon or into any
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land or building in the possession of any party to such action ; 
and for all or any of the purposes aforesaid may authorize 
any samples to be taken, or any observation to be made or 
experiment to be tried, which may seem necessary or expedi­
ent for the purpose of obtaining full information or evidence. 
R.S.M. c. 40, r. 894.

892. Where an action is brought to recover, or a defend­
ant in his statement of defence seeks by way of counterclaim 
to recover, specific property other than land, and the party 
from whom such recovery is sought does not dispute the title 
of the party seeking to recover the same, but claims to retain 
the property by virtue of a lien or otherwise as security for 
any sum of money, the court or a judge, at any time after 
such last-mentioned claim appears from the pleadings, or 
is shown by affidavit or otherwise to the satisfaction of the 
court or judge, may order that the party claiming to re­
cover the property be at liberty to pay into court, to abide 
the event of the action, the amount of money in respect of 
which the lien or security is claimed, and such further sum 
(if any) for interest and costs as the court or judge may 
direct, and that, upon such payment into court being made, 
the property claimed be given up to the party claiming it. 
R.S.M. c. 40, r. 895.

PROHIBITION.

893. It shall not be necessary to file a suggestion on anv 
application for an order for prohibition. The application 
may be made on affidavit, subject to the general rules as to 
motions and evidence on motions. R.S.M. c. 40, r. 890.

894. Upon an application for an order for prohibition 
the judge of the court to be prohibited shall not be served 
with notice thereof, and need not, except by the order of a 
judge, 1x3 required to appear to be heard thereon, and shall 
not, except by such order, be liable to any order for the pay­
ment of the costs thereof ; but the application shall be pro­
ceeded with and heard in the same manner in all respects 
as in other applications to a judge sitting in court, and 
notice of such application shall be given to, or served on, 
the opposite party or parties. R.S.M. c. 40, r. 897.

895. No writ of prohibition shall issue in any case, but 
the matter shall be finally disposed of by order ; and no 
pleading shall be necessary, but an order for prohibition shall 
have the same effect as a writ of prohibition formerly had. 
R.S.M. c. 40, r. 898.
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INTERPLEADER.

Generally.

800. Relief by way of interpleader may be granted— I,nllitfPleadrr

(a) where the person seeking relief (hereinafter called 
the applicant) is under liability for any debt, money, goods 
<>r chattels, for or in respect of which he is or expects to 
lie sued by two or more parties (hereinafter called the 
claimants) making adverse claim thereto;

(b) where the applicant is a sheriff or other officer 
charged with the execution of process by or under the 
authority of the court, and claim is made to any money, 
goods or chattels taken or intended to 1m- taken in execution 
under any process, or under an order for an attachment,
<-r to the proceeds or value of any such goods or chattels, 
hy any person other than the person against whom the pro­
cess issued, or bv any landlord for rent, or hy any second 
•r subsequent judgment or execution creditor claiming prior­
ity over any previous judgment or execution process or pro­
ceeding, or hy the party against whom the process was issued 
claiming that such goods or chattels arc exempt from such 
-eizure or sale. Such application fnay be made within thirty 
days after receipt of notice of such claim, and not later 
unless allowed by a judge on special grounds. R.S.M. c. 40, 
r. 899.

897. The applicant must satisfy the court or a judge, ‘b°yb*
hy affidavit or otherwise,— applicant.

( a) that the applicant claims no interest in the subject 
matter in dispute, other than for charges or costs: and

(b) that the applicant does not collude with any of the 
claimants; and

(r) that the applicant is willing to pay or transfer the 
-object matter into court, or to dispose of it as the court 
or a judge may direct. R.S.M. e. 40, r. 900.

898. The applicant shall not lx1 disentitled to relief bv ^tYti«S”to
reason only that the titles of the claimants have not a com- ^ou*h 
mon origin, but are adverse to and independent of one claimant! 
another. R.S.M. c. 40, r. 901. independent.

899. Where the applicant is a defendant, application for when applies
n iief may be made at any time after service of the state- mademby b* 
ment of claim. R.S.M. c. 40, r. 902. defendant.
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000. The applicant may make a motion calling on the 
claimants to appear and state the nature and particulars of 
their claims, and either to maintain or relinquish them. 
R.S.M. c. 40. r. 003.

001. If the application is made by a defendant in an
action, the court or a judge may stay all proceedings in
the action. R.S.M. c. 40, r. 904.

002. If the claimants appear on the motion, the court 
or a judge may order either that any claimant l>e made a 
defendant in any action already commenced in respect of 
the subject matter in dispute in lieu of or in addition to 
the applicant, or that an issue between the claimants be 
stated and tried, and in the latter case may direct which 
of the claimants is to be plaintiff and which defendant. 
R.S.M. c. 40, r. 005.

003. A judge may take evidence upon and dispose of
the merits of any such claim in chambers, and, subject to
appeal, decide the same in a summary manner and on such 
terms as may be just. R.S.M. c. 40, r. 00G.

004. Where the question is a question of law and the 
facts arc not in dispute, the court or a judge may cither 
decide the question without directing the trial of an issue, 
or order that a special case be stated for the opinion of the 
court. R.S.M. c. 40, r. 907.

005. If so ordered, any interpleader issue may be tried 
by a jury, in which case the order shall set out upon whose 
application trial by jury has been directed; and such party 
shall pay the jury fee required by this Act and file the re­
ceipt therefor with the record, otherwise a judge may, and 
when the case is called on for trial the presiding judge shall, 
except for special reasons, strike out the provision for trial 
by jury. R.S.M. c. 40, r. 908.

00G. Interpleader applications made by a sheriff, and 
arising in respect of writs iesued to him from a County 
Court, shall be made in the same manner, and shall be sub­
ject to the same rules, and shall be made to the same judge 
or court, as if such writs were issued out of the Court of 
King’s Bench. R.S.M. c. 40, r. 900.

007. Subject to appeal or motion, the judgment or ver­
dict in any interpleader issue, and the decision or order of 
the judge in a summary manner, shall in all cases be final 
and conclusive upon the parties and all persons claiming 
by, from or under them. R.S.M. c. 40, r. 010.
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908. If a claimant, having been duly served with a claimant0'» 
notice of motion calling on him to appear and maintain 
or relinquish his claim, does not appear in pursuance of 
the notice or, having appeared, neglects or refuses to com­
ply with any order made after his appearance, the court 
or judge may make an order declaring him and all persons 
claiming under him forever barred against the applicant and 
persons claiming under him ; but the order shall not affect 
the rights of the claimants as between themselves. R.S.M.
«•. 40, r. 911.

009. Where goods or chattels have been seized in exe- order for «aie 
cution by a sheriff or other officer charged with the execution eeise.i i» 
of process of the court, and any claimant alleges that hetxecutlon- 
is entitled, under a bill of sale or otherwise, to the goods 
or chattels bv way of security for debt, the court or judge 
may order a sale of the whole or a part thereof, and direct 
the application of the proceeds of the sale in such manner 
and upon such terms as may lie just. R.S.M. c. 40, r. 912.

1*10. If a sheriff or other officer applies to the court or^cutio" °f 
judge for relief by interpleader proceedings, and any exe-creditor not 
• ution creditor declines to join in contesting the claim of contestation, 
the adverse claimant, the court or judge may direct that 
'iirh creditor shall be excluded from any benefit which may 
Ik* derived from the contestation of such claim. R.S.M. 
c. 40, r. 913.

911. The court or judge who tries the issue may, and Final aiepoei- 
in general, unless there is special reason to the contrary, mau°m‘by 

shall, finally dispose of the whole matter of the interpleader Judge.°r 
proceedings, including all costs not otherwise provided for.
Where the judge does not dispose of the whole matter he 
>hall give a certificate of his finding, from which there 
may by an appeal without entry of judgment or further 
proceeding. R.S.M. c. 40, r. 914.

912. Where in any interpleader proceeding it is neces-T,,le whcre 
irv or expedient to make one order in several actions or ma<i°rînr

matters, such order may be made by the court or judge lutonl. 
I'cfore whom the interpleader proceedings are taken, 
and shall be entitled in all such matters or actions ; and 
any such order (subject to the right of appeal) shall be 
1 mding on the parties in all such actions or matters.
I’.S.M. c. 40, r. 915.
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913. If a sheriff has more than one writ at the suit 
or instance of the same or different persons against the 
same property, it shall not he necessary for him to make 
a separate application on each writ or in each action; but 
he may make one application, and may make all the per­
sons who arc execution creditors parties to said application, 
and the court or judge before whom the application is 
made shall take such proceedings, and make such order 
thereon and therein, as if a separate application had been 
made upon and in respect of each writ. R.S.M. c. 40. r. 
91C.

914. If there are writs or orders from the Court 
of King’s Bench and from one or more County Courts 
against the same goods, and whether at the suit or instance 
of the same plaintiff, or of different plaintiffs, the applica­
tion for such interpleader shall be made to the Court of 
King’s Bench or to one of the judges or the referee in 
chambers or a local judge; and such court, judge, referee 
or local judge shall dispose of the whole matter, as if 
all the writs against the goods had been issued from the 
said court ; and in such case the County Court shall have 
no cognizance or jurisdiction whatever in the matter. R.S.M. 
c. 40‘ r. 917.

915. In any such case as in the two last preceding rules 
mentioned, the court or a judge shall make such order with 
respect to staying proceedings on the several writs, or with 
respect to directing a sale of the goods or property in ques­
tion, as may be necessary, and with respect to the final dis­
position or order to be made as to the goods 
or the proceeds thereof, and in all other matters whatso­
ever, as fully as if all the writs had been issued from the 
Court of King’s Bench. R.S.M. c. 40, r. 918.

910. If an issue is directed to be tried for the determina­
tion of an adverse claim in respect of property seized or taken 
under an order for attachment or writ of execution, the sher­
iff (or other officer) to whom such order is delivered or 
such writ is directed may tax the costs incurred by him in 
consequence of such adverse claim, and may, when they 
arc taxed, serve a copy of the certificate of the same upon 
each of the parties to the issue ; and the attaching or execu­
tion creditor shall forthwith pay the same to the said sheriff 
(in default of which payment a writ of execution may issue 
to enforce the same), and if successful upon the issue shall 
tax such costs among his costs of the cause. R.S.M. c. 40, 
r. 919.
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!» 17. If any such proceedings be compromised between^rmYcoeu 
the parties thereto, such costs of the sheriff or other officer ^^roc^';ed 
shall l>e paid by the party, plaintiff or defendant, by whom 
the execution or attachment was sued out. R.S.M. c. 40,
r. 920.

918. If, after the seizure of any property under attach-J(hJ^Î"’Vo°nêy 
ment or in execution, an issue is directed, and the "l^h>*n0,h*« 
property seized remains, pending the trial of the issue, in custody pend- 
the custody of the sheriff or other officer who seized the motion of 
same, the court from which the order for attachment orleeue
writ of execution issued, or any judge thereof, may make 
an order for the payment to the sheriff or other officer 
of such sum for his trouble in and about the custody of the 
property as the court or judge deems reasonable; and the 
sheriff or other officer shall have a lien upon the property 
for payment of the same in the event of the issue being 
decided against the claimant, but only to the extent to 
which such issue shall be so decided. R.S.M. c. 40, r. 921.

919. When an issue is directed upon any interpleader interpleader 
application, the order for the same shall be settled by the
judge and shall set out in detail the names of the parties 
to such issue, the matter to be tried, and the description of 
tlv goods, money or property in question. A copy thereof 
shall l>e filed, with the affidavits and other papers filed upon 
the interpleader application, and such copy and affidavits 
and papers shall be forthwith transmitted to the office of 
tlv court where the trial is to take place. No formal issue 
i* to l»e drawn up or used, but the said copy of the order 
f..r issue shall lie used instead thereof, and shall be the 
record for use at the trial. So soon as the order for trial 
-■I an issue is made all parties thereto shall be liable to 
examination in the manner heretofore provided as to the 
examination of parties. No other record shall lie entered 
than as above provided, but the clerk shall, on praecipe filed 
by either party, set down the issue for trial at the proper 
sittings. R.S.M. c. 40, r. 922.

Trial of Interpleader in County Courts.
920. The affidavit of the sheriff or other officer applying List end 

f'.r an interpleader order shall set out a list of the goods to 
ami chattels seized, with the value placed upon them by
said sheriff or other officer, unless where the total value of*ffldavit. 
goods and chattels seized amounts to the sum of four hundred 
dollars or more, in which case such list shall be unnecessary 
and only the fact of such value shall be stated. R.S.M. 
v. 40, r.‘ 923.
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921. When goods or chattels are seized under a writ of 
execution or an order for attachment issued out of the 
Court of King’s Bench and an interpleader order is made, 
if the value of the said goods and chattels does not, in the 
opinion of the judge or other person making such order, 
exceed the sum of four hundred dollars, the order directing 
an issue to be tried shall direct that the issue shall be tried 
in the County Court of the judicial division in which such 
goods and chattels or some part thereof were seized, or in 
such other County Court as the judge or other person mak­
ing such order may direct ; and in such case the issue shall 
be tried in such County Court. R.S.M. c. 40, r. 924.

922. After the order for such issue shall have been set­
tled and drawn up under the last preceding rule, up to 
which point the proceedings shall be carried on in the Court 
of King’s Bench, a copy of the same shall be filed with the 
clerk of the County Court, and thereupon such issue shall 
become a cause in said County Court, and all the provisions 
of “The County Courts Act” as to the trial of causes therein 
and appeals therefrom, or any provisions which may at any 
time be substituted therefor, shall apply to said issue. 
R.S.M. c. 40, r. 925.

923. After such issue shall have been tried and deter­
mined in a County Court, the costs shall be taxed by the 
clerk of such County Court according to the provisions of 
“The County Courts Act.” The judge of said County 
Court shall, after reviewing and, if necessary, correcting 
such taxation, indorse upon the copy of the order for said 
issue, filed as above provided, the judgment of said County 
Court upon said issue, and shall also certify upon said copy 
the amount of costs so taxed. The clerk of the County Court 
after the time for appealing has expired, or sooner if the 
judge of such County Court shall so order, shall deliver to 
the successful party the copy of the order for such issue 
so indorsed, who shall file the same in the Court of King’s 
Bench. The provisions of rule 911 shall not apply to issues 
tried under this and the two last preceding rules in a County 
Court. All subsequent proceedings in connection with the 
order for such issue shall be carried on in the Court of King’s 
Bench. R.S.M. c. 40, r. 926.

924. An interpleader issue tried in a County Court shall 
be subject to appeal to the same extent, and subject to the 
same provisions, as any ordinary cause in a County Court. 
R.S.M. c. 40, r. 927.
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Interpleader by Bailees and Carriers.

!»2.">. Any common carrier or other bailee of goods and g 
chattels, whether under a special contract or otherwise how- carrier», 
soever, upon whom any claim is made to any goods or chat­
tels in the possession of such carrier or bailee by any one or 
more claimants, whether such claims have or have not a 
common origin, may either before or at any time after action 
is brought by any such claimants respecting the said goods, 
upon affidavit showing how the said goods and chattels came 
into his possession, the nature and extent of any lien which 
the said carrier or bailee has upon the said goods and chat­
tels for services rendered and money advanced thereon, if 
any such claim exists, and the value or supposed value there­
of. also showing who said claimants respectively are, and 
the nature (as far as said carrier or bailee knows) of the 
claims respectively made to said goods, and that he the said 
carrier or bailee has good reason to believe, and does believe, 
that if he delivers such goods to either of the claimants he 
will be sued by the other or others of them, and that he does 
not collude with any or either of the parties claiming pos­
session of said goods and chattels, apply to the court or a 
judge, or where the value of the goods does not exceed four 
hundred dollars to the court or a judge or to any judge 
of a County Court of the judicial division within which 
such goods are at the time of the application, by motion call­
ing upon all the parties respectively claiming the said goods 
and chattels to appear and state the nature and particulars 
of their respective claims, and to maintain or relinquish the 
same.

(2) Such affidavit may be made by any person upon 
information respecting the facts set out in the affidavit and 
belief in their truth.

(3) The judge or County Court judge, in disposing of 
said application, shall have and exercise all the powers given 
to a judge in interpleader matters. R.S.M. c. 40, r. 028.

026. If any such claimant, being duly served with Barring 
notice of the said motion, does not appear to maintain 0rclalment- 
r« 1 inquish his claim or right, or refuses to comply with any 
order made after appearance, the said judge may declare 
him barred from making or prosecuting his claim against 
tin* said carrier or bailee, saving the right or claim of such 
party against the person or party to whom, under the said 
order, said goods, or the proceeds thereof, may be deliv­
ered ; and the said judge may make such order between the 
parties to the said application as may seem just. R.S.M. 
c. 40, r. 929.
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satisfaction °f 927. Jt shall not be necessary, in order to entitle anv 
may be pro- such carrier or bailee to relief by way of interpleader, that 

he should abandon any lawful lien he may have upon the 
goods and chattels which are the subject of such applica­
tion; and in disposing of said application, the judge, in the 
case of any such lien, may make such order respecting the 
satisfaction or payment thereof, and as to the relief asked 
and sought thereby, and as to the costs of the parties and 
the payment thereof, as the right and justice of the case may 
require. R.S.M. c. 40, r. 930.

Division XIII.

ORIGINATING NOTICES.

rive notice. 928. The executors or administrators of a deceased 
person, or any of them, and the trustees under any deed or 
instrument, or any of them, and any person claiming to be 
interested in the relief sought as creditor, devisee, legatee, 
next of kin or heir-at-law of a deceased person, or as cestui 
que trust under the trusts of anv deed or instrument, or as 
claiming by assignment or otherwise under any such creditor 
or other person as aforesaid, may serve a notice of motion 
returnable in eases under clauses (a), (Z>), (e) and (h) 
hereof before a judge of the court sitting in weekly court, 
and in other cases lxifore a judge of the court in chambers, 
for such relief of the nature or kind following, as may be 
specified in the notice and as the circumstances of the case 
may require, that is to say, the determination, without an 
administration of the estate or trust, of any of the following 
questions or matters,—

in what (a) any question affecting the rights or interests of the?
person claiming to be creditor, devisee, legatee, next of kin 
or heir-at-law, or cestui que trust;

(b) the ascertainment of any class of creditors, legatees, 
devisees, next of kin or others;

(e) the furnishing of any particular accounts bv the 
executors or administrators or trustees, and the vouching 
(where necessary) of such accounts;

(d) the payment into court of any moneys in the hands 
of the executors or administrators or trustees;

(e) directing the executors or administrators or trustees 
to do or abstain from doing any particular act in their 
character as such executors or administrators or trustees:



Court of King's Bench. Cap. 4 Vi

(/) the approval of any sale, purchase, compromise or 
other transaction ;

(g) the opinion, advice or direction of a judge pursu­
ant to “The Trustee Act” ;

(/#) the determination of any question arising in the 
administration of the estate or trust. 13 Geo. 5, c. 12, s. 10,
]>art.

029. The persons to he served with notice under the lust b" 
preceding rule, in the first instance, shall 1m* the following, 
that is to say,—

(a) where the notice is served by an executor or admin­
istrator or trustee—

(i) for the determination of any question under 
clauses (a), (c), (/), (g) or (7t) of the lyst preceding 
rule, the person or one of the persons whose rights or 
interests arc sought to be affected ;

(n) for the determination of any question under 
clause (b) of said rule, any mendier or alleged member 
of the class ;

(in) for the determination of any question under 
clause (c) of said rule, any person interested in taking 
such accounts ;

(iv) for the determination of any question under 
clause (d) of said rule, any person interested in such 
money ;

(v) if there are more than one executor or admini­
strator or trustee, and they do not all concur in the 
service of the notice, those who do not concur;

(b) where the notice is served by any person either than 
the executors, administrators or trustees, the said executors, 
administrators or trustees. 3 Geo. 5, c. 12, s. 10, part.

9130. The judge may direct such other persons to lie served 
as may seem just.

(2) The judge may also exercise the powers conferred 
upon the court by rules 211 and 212. 3 Geo. 5, c. 12, s. 10,
!>nrt.

931. The judge may summarily dispose of the questions judge-, 
arising on the application and make such judgment or order powtre- 
as the nature of the case may require, or may give such
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directions as he may think just for the trial of any ques­
tions arising upon the application. 3 Geo. 5, c. 12, s. 10, 
part.

HpHciai 932. Any special directions, touching the carriage or
directions, execution of the judgment or order or the service thereof 

upon persons not parties, may be given as may seem just. 
3 Geo. 5, c. 12, s. 10, part.

Effect or 933. Service of a notice under rule 928 shall not inter­
fere with or control any power or discretion vested in any 
executor, administrator or trustee, except so far as such 
interference or control may necessarily be involved in the 
particular relief sought. 3 Geo. 5, c. 12, s. 10, part.

Division XIV.

COSTS.

GENERAL RULES.
Costa to be In n i • 1 • • . , . . . ,discretion of 934. Subject to the provisions of this Act, the costs of

and incident to all proceedings in the court shall lie in the 
discretion of the court, but nothing herein contained shall 
deprive a trustee, mortgagee or other person of any right to 
costs out of a particular estate or fund to which he would 
be entitled according to the rules hitherto acted upon in 
courts of equity.

(2) Where any action or issue is tried by a 
jury, the costs shall follow the event, unless, upon appli­
cation made at the trial, for good cause shown, the judge 
before whom the action or issue is tried or the court other­
wise orders.

(3) Costs of proceedings before judicial officers, unless 
otherwise disposed of, shall be in their discretion subject to 
appeal. R.S.M. c. 40, r. 931.

case of one of 935. When several plaintiffs have been joined, and some
nit*Tailing"’ or one of them only have or has been found entitled to relief, 

the defendant, though unsuccessful, shall be entitled to his 
costs occasioned by so joining any person or persons who 
has not or have not been found entitled to relief, unless the 
court in disposing of the costs of the action otherwise orders. 
R.S.M. c. 40, r. 932.
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930. In case an action of the proper competence of • cSSbi" cfu? 
County Court is brought in the Court of King’s Bench, and c«‘» «my 
the judge or court makes no order to the contrary, the 
plaintiff, who is awarded costs, shall recover only County 
Court costs, and the defendant shall be entitled to tax his 
costs of suit as between solicitor and client, and so much 
thereof as exceeds the taxable costs of the defence which 
would have been incurred in the County Court shall, on 
entering judgment, be set off and allowed by the taxing 
officer against the plaintiff’s County Court costs to be taxed, 
or against the costs to be taxed and the amount of the verdict 
if it be necessary; and if the amount of costs so set off ex­
ceeds the amount of the plaintiff’s verdict and taxed costs, 
the defendant shall be entitled to execution for the excess 
against the plaintiff ; but the court or a judge may by 
order prevent such set-off or allow the plaintiff costs on the 
scale used in the King’s Bench, with or without the right 
of set-off to the defendant. R.S.M. e. 40, r. 933.

937. Where several actions are brought on one bond, 2>"‘"a7here 
recognizance, promissory note, bill of exchange or other actions 
instrument, or where several actions are brought against the Sot*"bin?" tc 
maker and indorser of a note, or against the drawer, ac­
ceptor and indorser of a bill of exchange, there shall be 
collected or recovered from the defendant the costs taxed in
one action only at the election of the plaintiff, and the actual 
disbursements only in the other actions, unless the court 
otherwise orders ; but this provision shall not extend to any 
interlocutory costs in the progress of an action. R.S.M. 
c. 40, r. 934.

938. Where the official guardian or other guardian of J“lI!^l°,Ilfc 
an infant, lunatic or person of unsound mind is entitled to
costs, as against any party to an action or proceeding, the 
court or judge may order the successful adult party, if any, 
to pay such costs and add them to his own. R.S.M. c. 40, 
r. 935.

939. The costs of any application for an attachment of 
debts, and of any proceedings arising from or incidental to deute. 
sugh application, including examination of the debtor or 
other person liable to examination, shall be in the discretion
of the court or judge. R.S.M. c. 40, r. 936.

940. The court and every judge thereof, in so far as it interlocutory 

or he may be able so to do without injustice, shall adoptcoe
and carry out the principle that no costs of any interlocutory 
motion before judgment, or before an order to enter judg-
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mcnt is obtained, shall lx? allowed, unless in the opinion of 
the judge or officer making the same, or of the taxing officer, 
such order was necessary to the proper trial or disposition 
of the case, or to do justice between the parties; and all costs 
of motions made before final judgment, where costs are al­
lowed, shall, unless otherwise ordered, lie taxed at the taxa­
tion of the general costs of the cause, subject to all just rights 
of set-off. In cases where an application is made which, 
though within the strict right of the applicant, is considered 
by the court or judge to be vexatious and unnecessary, costs 
may lie given against the applicant. R.S.M. c. 40, r. 937.

co»te of 941. No party shall be entitled to tax against the opposite
fôrdiïôlery" party the costs of an examination for discovery, except upon 

the fiat of a judge. Such fiat may lie given at the trial bv 
the judge before whom the case is tried, or by a judge in 
chamliers on application for that purpose upon notice to the 
.opposite party; but no costs of obtaining such fiat shall lie 
allowed. R.S.M. c. 40, r. 938.

roBte from 942. Where the costs of one defendant ought to lie paid 
” snoth!?.ant by another defendant, the court may order payment to l>e 

made by the one defendant to the other directly; and it shall 
not be necessary to order payment through the plaintiff. 
R.S.M. c. 40, r. 939.

costs of 943. In eases not otherwise provided for, the taxing 
writer. officer may, in any cause, matter or other proceeding, allow a 

reasonable sum for the expenses of a shorthand writer, on 
the certificate of the judge liefore whom the examination 
of any witness or witnesses in any such cause, matter or 
other proceeding takes place. R.S.M. c. 40, r. 941.

mm!? ectîônV 944. No application for costs is to be made in an alimony 
action until the time for delivering the defence has expired; 
and no costs shall be ordered to be paid de die in diem by the 
defendant beyond the amount of cash disbursements actually 
and properly made by the plaintiff’s solicitor. R.S.M. c. 40, 
r. 942.

alimony 945. If the plaintiff in an alimony action fails to 
obtain a judgment for alimony, no costs beyond the amount 
of the cash disbursements actually and properly made by 
the plaintiff’s solicitor shall be ordered to be paid by the de­
fendant. R.S.M. c. 40. r. 943.
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94G. In all actions or proceedings instituted for adminis- ^1°*',*t,rJt*0dn 
tration, or partition, or administration and partition, unless .repartition 
otherwise ordered by the court or a judge, instead of the 
costs being allowed according to the tariff, each person pro­
perly represented by a solicitor, and entitled to costs out 
of the estate—other than creditors not parties to the action 
or proceeding—shall be entitled to his actual disbursements 
in the action or proceeding, not including counsel fees, and 
there shall be allowed, for the other costs of the suit payable 
out of the estate, a commission on the amount realized, or 
on the value of the property partitioned in the action or pro­
ceeding, which commission shall be apportioned amongst the 
persons entitled to costs, as the judge or master thinks pro­
per. Such commission shall be as follows :—

On sums not exceeding $.r>00 ............................ 20 ]>er cent.,
For every additional $100 up to $l,f>00.... ft per cent.,
For every additional $100 up to $4.000.... .‘1 per cent.,
For every additional $1,000 up to $10,000.. 2£ per cent.,
For every additional $1,000........................ 1 per cent.,
and such remuneration shall be in lieu of all fees, whether 
between “party and party,” “as between solicitor and client,”
• •r “between solicitor and client.” R.S.M. c. 40, r. 944.

947. When two or more actions or proceedings are insti-£""t.U.”[yun‘ 
tuted for administration, or partition, or sale, the judgeùîn/îïrViïion 
may, in his discretion, disallow all or any of the costs of any or eeie ectione 

action or proceeding which in his opinion has been unncces-
-arily prosecuted ; where any one of the parties, constituting 
a class formed by a master for representation in his office J,Vown°cMia 
bv one solicitor, insists on being represented by a different ^fÜüîVïo be 
solicitor, such person is personally to pay the costs of his repr.-»«-nie<i 
own solicitor ot and relating to the proceedings before thetor cie*. 
master, with respect to which such nomination has been 
made, and all such further costs as are occasioned to any of 
the parties by his being represented by a different solicitor 
from the solicitor so nominated. B.S.M. c. 40, r. 945.

948. Whenever the defendant or third party filing a£X2,OB|1<, by 
statement of defence has neglected or refused to make the no* *dm,,“n« 
admissions required by any rule hereof, and whenever any
party at the trial of an action has neglected or refused 
to make admissions in accordance with rule 580, 
and whenever anything in the course of an action or refer­
ence which ought to have been admitted has not been ad­
mitted, the party whose counsel or attorney neglected or re­
fused to make the admission, or such counsel or attorney 
jKT.sonally, shall be ordered to pay the costs occasioned by 
uch neglect or refusal. 7-8 Ed. 7, c. 12, s. 9.
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£»««■ of 949. Where a petition in any action or matter is served 
vive of phi- and notice is given to the party served that in case of his ap­

pearance in court his costs will be objected to, and accom­
panied by a tender of costs for perusing the same, the amount 
to be tendered shall be five dollars. The party making the 
payment shall be allowed the same in his costs, provided the 
service was proper, but not otherwise ; but this rule is with­
out prejudice to the rights of either party to costs, or to 
object to costs where no such tender is made, or where the 
court or judge shall consider the party entitled, notwith­
standing such notice or tender, to appear in court. R.S.M. 
c. 40, r. 947.

coete of un- 950. Where any party appears upon any application or 
pvaranve i”P proceeding in court or chambers in which he is not intor- 
chambpra."1 <istcd, or upon which, aceording to the practice of the court.

he ought not to attend, ho is not to be allowed any costs of 
such appearance, unless the court or judge shall cxpresslv 
direct such costs to be allowed. R.S.M. c. 40, r. 948.

m°xab°f 81,11 951. The amount of costs, exclusive of disbursements,
againei mi- but inclusive of all interlocutory motions and applications, 
par'iy'Timiiu.i and any appeal or appeals therefrom to the Court of Appeal, 
du!?”!, nnliis which may be taxed and allowed to the successful party in 

any action or proceeding of any nature or kind whatsoever, 
as against any other party thereto, up to and inclusive of 
the trial or final disposition of any such action or proceed­
ing in the court, shall, subject to the proviso at the end of 
this section, be limited to the sum of three hundred dollars, 
and counsel fees earned in the Province of Manitoba shall 

subject to not be deemed to be disbursements for the purposes of any 
where'epeci- suc^ taxation ; provided that the trial judge shall have a 
bUyth°e‘triaf discretion to order the allowance of any greater amount, 
judge r within the limit of costs ordinarily taxable, in cases of spe­

cial importance or difficulty, or in any case in which he shall 
be of opinion that costs have been increased by vexatious or 
unreasonable conduct on the part of the plaintiff or defend­
ant. 7-8 Ed. 7, c. 12, s. 1.

absoluteïï* 952. In all actions, suits and proceedings, in the court, 
oretion over the awarding of costs and the apportionment of same between 
order the parties on the same or adverse sides shall, subject to
of’costs* by this Act, bo in the absolute discretion of the court or judge, 
counsel*" °r and the court or judge shall have jurisdiction to order the 
personally, payment of costs personally by any solicitor or counsel for 

any party in any such action, suit or proceeding in case the 
court or judge shall see fit to make such order. 7-8 Ed. 1. 
c. 12, s. 3.
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TAXATION.

953. Where costs are awarded to be paid, it shall be com-costs may »»«• 
potent to a taxing officer to tax the same, without an express reference, 
reference to him for that purpose. Upon completing the 
taxation of any bill of costs, the officer taxing the same shall
give a certificate of such taxation and the amount allowed 
thereon. R.S.M. c. 40, r. 950.

954. One day’s notice of taxing costs, together with a one day » 
copy of the bill of costs and affidavit of increase, if any, shall
be given by the solicitor of the party whose costs are to be 
taxed to the other party or his solicitor, in all cases where a 
notice to tax is necessary. R.S.M. c. 40, r. 951.

955. Notice of taxing costs shall not be necessary in any j^^Jon^n
case where the defendant has not appeared in person or by n.c..*.ary 
his solicitor or guardian. R.S.M. c. 40, r. 952. ^haïno“d*

appeared.

95G. The taxing officer shall have authority to arrange parti.* to al­
and direct what parties are to attend before him on the tax-lend taxal,on 
ation of costs to be borne by a fund or estate, and to disallow 
the costs of any party whose attendance the officer shall in 
his discretion consider unnecessary in consequence of the in­
terest of the party in the fund or estate being small, or re­
mote, or sufficiently protected by other parties interested.
R.S.M. c. 40, r. 953.

957. Where any party entitled to costs refuses or neglects x-giect «o 
to bring in his costs for taxation, or to procure the same to lax"eo*nt*°r 
be taxed, and thereby prejudices any other party, the taxing
officer shall be at liberty to certify the costs of the other 
parties, and certify such refusal or neglect, or may allow 
such party refusing or neglecting a nominal or other sum for 
such costs, so as to prevent any other party being prejudiced 
by such refusal or neglect. R.S.M. c. 40, r. 954.

958. In any case in which a party entitled to receive costs set-orr of 
is liable to pay costs to any other party, the taxing officer'oe,e 
may tax the costs such party is so liable to pay, and may ad­
just the same by way of deduction or set-off, or may, if he 
thinks fit, delay the allowance of the costs such party is en­
titled to receive until he has paid or tendered the costs he
is liable to pay; or the officer may allow or certify the costs 
to be paid, and the same may be recovered by the party en­
titled thereto in the same manner as costs ordered to be paid 
may be recovered. R.S.M. c. 40, r. 955.
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951). No set-off of damages or costs between parties shall 
be allowed to the prejudice of the solicitor’s lien for costs in 
tho particular action against which the set-off is sought ; pro­
vided, nevertheless, that interlocutory costs in the same action 
awarded to the adverse party may be deducted. R.S.M. 
c. 40, r. 050.

miï'nnïti 900. All bills of costs or disbursements in actions brought 
..r«n for ^ a(]m jni8tration of an estate, or for partition, or for 

the foreclosure, redemption or sale of mortgaged premises, 
and all bills in other actions where the amount is to be paid 
out of an estate or out of a fund in court, or in which any 
infant, lunatic or person of unsound mind is interested (or 
which shall be payable out of any estate in which any infant, 
lunatic, or person of unsound mind, is interested), are to be 
revised by the registrar or prothonotary, before the amount 
thereof is inserted in any certificate, report, order or judg­
ment. R.S.M. c. 40, r. 957.

Set-off of 
dainug. ■ or 
«•oils not to 
prejudli a 
noltcltor'a

Revision of 9(51. The local master or other local officer is forthwith, 
local''officers, after taxing any such bill of costs, to transmit the same by 

mail to Winnipeg, addressed to the proper taxing officer ; 
and he is to allow in the bill the postage for the transmission 
and return of the bill, and shall prepay the same, and is to 
allow in the bill the sum of one dollar ns a fee for the re­
vision of tho bill by the taxing officer at Winnipeg, and that 
sum, with postage stamps for the postage, is to be paid at 
the time of taxation by the party procuring the bill to be 
taxed ; and the local master or other officer is to transmit 
with the bill to one of tho taxing officers at Winnipeg the 
dollar and the necessary stamps for postage on the return 
of the bill to the local master or other officer. R.S.M. c. 40, 
r. 958.

nuiy of mxing 9(52. The registrar or prothonotary upon receiving the 
r..«Hpt“'V i.iii bill of costs is to examine the same, and to mark in the mar- 
for revision. gjn suc}1 8Uln8 (if any) as may appear to him to have been 

improperly allowed or to lie questionable; and he is to revise 
the taxation cither cx parte or upon notice to the Winnipeg 
agent (if any) of the solicitor whose bill is in question, as 
in his discretion ho may see fit, but notifying such agent 
(if any) in all cases where the taxation is not clearly erron­
eous, or where the amount in question is so large ns in the 
judgment of the taxing officer to make such notification pro­
per. Such notification may lie by appointment mailed to 
the address of the agent (if any). R.S.M. c. 40, r. 959. 
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'MY-]. In any such case no sum is to be inserted in the 
port of a local master or other officer as taxed and allowed to u inserted 
tor costs, until such revision by a taxing officer; but in a report until 

case of urgency a writ of execution may issue to levy debtaftcr revle,on' 
or costs, or both, upon the order of a judge, subject to the 
future revision by the taxing officer. K.S.M. c. 10, r. 900.

904. Pending a revision, judgment mav be entered and nut execution 
execution issued, unless the court or a judge otherwise or-
• li*rs; and in case of an execution being so issued, if the 
amount taxed is reduced on revision, the party entitled to 
the costs shall forthwith give notice of the reduction and of 
the amount thereof to the sheriff or other officer in whose 
hands the execution had been placed, and the amount struck
• iff on the revision shall be deducted from the amount in­
dorsed on the execution. R.S.M. c. 40, r. 901.

905. No mileage shall be taxed or allowed for the service 
of any statement of claim, paper or proceeding, without an 
affidavit being made and produced to the proper taxing offi­
cer, stating the sum actually disbursed and paid for such 
mileage, and the name of the party to whom such payment 
has been made. R.S.M. c. 40, r. 902.

900. All affidavits of increase must be made by the soli- jjj**gÿ* of 
ci tor in the cause, or some clerk having the management 
thereof, or by the client. They must set forth the sums paid 
to counsel (if any), naming them, and for what service, 
th«- names of witnesses, their places of abode, the places at 
which they were subpoenaed, and the distance which each 
such witness was necessarily obliged to travel in order to 
attend the trial, that every such witness was necessary and 
material for the client in the cause, that they did attend, and 
tint they did not attend as witnesses in any other cause for 
otherwise, as the case may be). The number of days which 
« ach witness was necessarily absent from home in order to 
attend such trial must also be accurately stated. If a solici- 
' r attends as a witness, it must be stated whether or not 
he attended at the place of trial as solicitor or witness in 
any other cause. The day on which the trial occurred should 
lie stated.. If maps or plans were used at the trial, the 
i.< cessitv for them must be shown in the affidavit or no allow­
ance will be made for them; the sum paid for them must 

; -o be set forth, and that they were prepared or procured 
1 ith a view to the trial of the cause. The taxing officer is 

ithorized in such case to make a reasonable allowance for 
: aps and plans. R.S.M. c. 40, r. 903.
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For taxation 

delivered.

Solicitor and 
clit nt tens-

967. Where costs arc to be taxed as between party and 
party, the officer taxing the same may allow to the party en­
titled to receive such costs the like costs as are taxable where 
costs arc directed to be taxed as between solicitor and client, 
in respect of the following matters,—

(a) advising with counsel on the pleadings, evidence 
and other proceedings in the cause;

(b) procuring counsel to settle such proceedings and 
petitions ns may appear to have been proper to be settled by 
counsel ;

(c) procuring and attending consultation of counsel;

(d) the amendment of pleadings;

(e) on proceedings in the master’s office;

(/) supplying counsel with copies of, or extracts from, 
necessary documents. R.S.M. c. 40, r. 964.

968. Where the retainer of the solicitor is not disputed 
and there arc no special circumstances, an order may lie ob­
tained on præcipe from the proper officer in the judicial dis­
trict in which the solicitor resides;

(a) by the client for the delivery and taxation of the 
solicitor’s bill;

(h) by the client for the taxation of a bill already de­
livered, within one month from its delivery. 10 Ed. 7, c. 17, 
s. 12.

969. When a client or other person is entitled to the de­
livery of a solicitor’s bill of fees, charges and disbursements, 
or a copy thereof, the bill or a copy thereof, as the case may 
be, is to be delivered within fourteen days from the service 
of the order.

(2) The bill delivered shall be referred to the proper 
taxing officer for taxation, and on the reference the solicitor 
is to give credit for all sums of money by him received from 
or on account of the client, and is to refund what, if any­
thing, he may on such taxation appear to have been overpaid.

(3) The taxing officer is to tax the costs of the reference 
and certify what shall be found due to or from cither party 
in respect of the bill and demand and of the costs of the 
reference to be paid according to the event of the taxation.

(4) The solicitor is not, pending the reference, to com­
mence or to prosecute any action touching the demand, with­
out leave of the court or a judge.
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(5) The amount certified to be due shall forthwith after 
confirmation of the certificate by filing, as in the case of a 
master’s report, be paid by the party liable to pay such 
amount.

(6) Upon payment by the said client or other person of 
what (if anything) may appear to be due to the solicitor, 
the solicitor (if required) is to deliver to the said client or 
other person, or as he may direct, all deeds, books, papers 
and writings in the solicitor’s possession, custody or power,
1h longing to the client.

(7) The order shall be read as if it contained the above 
particulars, and shall not set forth the same, but may con­
tain any variations therefrom and any other directions which 
the court or judge shall see fit to make or give. R.S.M. 
c. 40, r. 965.

070. When a solicitor’s bill has been delivered, the order tenta ©f^
nf reference shall be presumed to contain clauses (2) to (6),«oiioitor« bin 
inclusive, of the last preceding rule, whether obtained by the 
solicitor, client or other person liable to pay the same.
R.S.M. c. 40, r. 966.

971. The order, when grantable of course, shall tie issuedS^ouw?*" 
on praecipe : Provided that no such order shall be granted
on præcipe on the application of a solicitor for the taxation 
of a bill of costs against his own client. R.S.M. c. 40, r. 967.

972. Any party dissatisfied with the allowance or °b,J*lc,l0l°n u 
disallowance by the taxing officer, in any bill of costs
taxed by him, of the whole or any part of any item or 
items, may, at any time before the certificate is signed, de­
liver to the other party interested therein, and carry in be­
fore the taxing officer, an objection in writing to such allow­
ance or disallowance, specifying therein by a list, in a short 
and concise form, the item or items,or part or parts thereof, 
objected to, and may thereupon apply to the taxing officer to 
review the taxation in respect of same. R.S.M. c. 40, r. 968.

!»73. Upon such application the taxing officer shall recoil-Rev|«w of 
-i 1er and review his taxation upon such objections, and he t«ing°omcer. 
may, if he thinks fit, receive further evidence in respect 
thereof ; and if so required by either party, he shall state 
« it her in his certificate of taxation or by reference to such 
objections, the grounds and reasons of his decision thereon, 
and any special facts or circumstances relating thereto.
R.S.M. c. 40, r. 969.
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STSXW 974. The court or judge may, at the hearing of any 
anything un- action or matter, or upon any appeal, application or proceed-
nvceeeary or . . . . 1 / , , , ,imiiropi r, and mg in any action or matter in court or chambers, and whe- 
tngVetc.1"*'} ther the same is objected to or not, direct the costs of any 
JS££—ry writ, pleading, petition, affidavit, evidence, account, state­

ment or other proceeding, or any part thereof, which is im­
proper, unnecessary or contains unnecessary matter, or is of 
unnecessary length, to be disallowed ; or may direct the tax­
ing officer to look into the same and to disallow the costs 
thereof, or of such part thereof as lie shall find to be impro­
per, unnecessary or to contain unnecessary matter, or to bo 
of unnecessary length. In such case the party whose costs 
arc so disallowed shall pay the costs occasioned to the other 
parties by such unnecessary proceeding, matter or length; 
and, in any case where such question has not been raised be­
fore and dealt with by the court or judge, the taxing officer 
may look into the same (and, as to affidavits and evidence, al­
though the same may be entered as read in any judgment 
or order) for the purpose aforesaid, and thereupon the same 
consequences shall ensue as if he had been specially directed 
to do so. 7-8 Ed. 7, c. 12, s. 11, part.

Taxation of 075. Between party and party the taxing officer 
party " shall not allow the costs of proceedings—
and party.

(a) unnecessarily taken ;

(b) not calculated to advance the interests of the party 
on whose behalf the same were taken ;

(c) incurred through over-caution, negligence or mis­
take;

unless he is of opinion that such proceedings were taken by 
the solicitor because, in his judgment, reasonably exercised, 
they were conducive to the interests of his client.

ILurVior an.i (2) Between solicitor and client the taxing officer may 
en- "t allow the costs of proceedings taken as mentioned in the above 

clauses (a) and (c) of this rule, when he is of the opinion 
that such proceedings were taken by the solicitor because, in 
his judgment, reasonably exercised, they were conducive to 
the interests of his client, and may allow the costs of pro­
ceedings taken as mentioned in clause (b) where the same 
were taken by the desire of the client, after lieing informed 
by his solicitor that the same were unnecessary and not cal­
culated to advance the interests of the client. 7-8 Ed. 7, 
c. 12, s. 11, part.
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sheriff’s fees.

076. If a part only is made by the sheriff on or by 8herlR'e ,ee* 
force of any execution against goods and chattels, he 
shall be entitled, besides his fees and expenses of execution, 
to poundage only upon the net amount so made by him, 
whatever be the sum endorsed upon the writ; and if 
the personal estate, except chattels real, of the execution 
debtor is seized or advertised on or under an execution, but 
not sold by reason of satisfaction having been otherwise ob­
tained, or from some other cause, and no money is actually 
made by the sheriff on or by force of such execution, he 
shall be entitled to the fees and expenses of execution 
and poundage only on the value of the property seized not 
exceeding the amount indorsed on the writ, or such less sum 
as the court or a judge may deem reasonable. R.S.M. c. 40, 
r. 970.

977. If any person liable on an execution is dissatisfied Application t°
J r court respect­

as to the amount ot poundage, fees and expenses of exe- «ng sheriff ■ 
cution claimed by a sheriff, he may, before or after payment c" 
thereof, and upon notice to the sheriff, apply to the court 
or a judge; and if, upon a statement of the facts, the court 
or judge is of opinion that the amount is unreasonable, not­
withstanding that it is according to the tariff, the same shall 
he reduced or ordered to be refunded upon such terms, as 
to costs or otherwise, as the court or judge may think fit 
to impose. It.S.M. c. 40, r. 971.

978. Upon the settlement of an execution, cither in whole Taxlng Bhcr. 
or in part, by payment, levy or otherwise, the sheriff or offi- ,fr'e coelr 
cer claiming or retaining any fees, poundage, incidental ex­
penses or remuneration, which have not been taxed, shall 
upon being required by cither plaintiff or defendant, or the 
solicitor of either party, and on payment or tender of the 
sum of four dollars for the expenses of such taxation, ami 
the further sum of twenty-five cents for the copy of his bill 
in detail (whioh lie shall be bound to render), have his fees, 
poundage, incidental expenses or remuneration, as the case 
may be, taxed by the taxing officer of the court for the dis­
trict, or by the registrar or prothonotary. It.S.M. e. 40, 
r. 972.

979. No sheriff shall, without taxation, collect or retain ?e°ele10 
any fees, costs, poundage or incidental expenses, after hav- *l2,euxeliiont 
ing been so required to have the same taxed. It.S.M. c. 40, °r a*a 
r. 978.
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Taxation and 
allocatur. 1)80. The taxing officer or the registrar or the protho- 

notary shall tax the bills of costs presented to him for tax­
ation, as herein required, and shall give, when requested, a 
certificate of such taxation and the amount thereof. R.S.M. 
c. 40, r. 974.

Duty of tax­
ing otllctr.

981. It shall be the duty of the taxing officer, upon proof 
of notice of the time and place of the taxation having been 
duly served upon the sheriff, deputy sheriff or other officer 
charged with the execution of the writ, to examine the bills 
presented to him for taxation, as herein required, whether 
such taxation is opposed or not, and to be satisfied that the 
items charged in such bill are correct and legal, and to strike 
out all charges for services which, in his opinion, were not 
necessary to be performed. R.S.M. c. 40, r. 975.

uxauônfrom 982. Either party dissatisfied with the taxation may 
appeal therefrom as in ordinary cases. R.S.M. c. 40, r. 97G.

pm......ding. 983. If any sheriff or sheriff’s bailiff or officer shall take.
îhïiiri “t at levy or receive any moneys, fees or charges in respect of 
overcharge. any official duty performed by him or, in respect of the 

execution of any writ, warrant or process, in excess of what 
is allowed by law, he may be summoned before a judge, by 
order of such judge, upon complaint being made on affidavit 
setting forth the facts according to the belief of the deponent. 
Upon the hearing of such complaint the judge, whether such 
sheriff, bailiff or officer appears or not, may exercise all the 
powers of a judge, sitting in court for the trial of actions 
and causes; and if he finds that such sheriff, bailiff or officer 
has improperly and wilfully taken, levied or received such 
moneys, fees or charges, then he shall order such sheriff, 
bailiff or officer forthwith, or within such time, not exceeding 
one month, as he, the judge, shall think fit, to pay into 
court the sum of two hundred dollars and costs of the pro­
ceedings as between attorney and client, and in default 
thereof shall commit such sheriff, bailiff or officer to the 
common gaol of the judicial district for a period of not less 
than two, nor more than six months.

(2) One-half of said sum of two hundred dollars shall 
be paid out to the Treasurer of the Province, and the other 
half of said sum and said costs shall be paid out to the person 
aggrieved.

(3) The sum of two hundred dollars ordered to be paid 
as above shall not, in whole or in part, be the subject of at­
tachment or garnishment, or be applied upon any set-off, 
counterclaim or adverse claim of any kind. R.S.M. c. 40, 
r. 977.
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SECURITY FOR COSTS.

984. Where it appears by the statement of claim, notice, order for 
petition or other proceeding by which an action or matter is cost., 
instituted, or by an indorsement thereon, that the plaintiff 
resides out of Manitoba, the defendant shall be entitled, on
precipe, to an order requiring the plaintiff, within four 
weeks from the service of the order, to give security by bond 
for four hundred dollars, or by paying two hundred dollars 
into court, for the defendant’s costs of the action, stay­
ing all further proceedings in the meantime, and directing 
that in default of such security being given the action be 
dismissed with costs as against such defendant, unless the 
court or judge upon special application for that purpose 
shall otherwise order. R.S.M. c. 40, r. 978 ; 3-4 Ed. 7, c. 8, 
s. 2; 3 Geo. 5, c. 12, e. 3, part.

985. Security for costs may be ordered where by law or )Vh«" 
by the practice a party has heretofore been entitled to obtain may ue 
security for costs, and, without restricting the generality ofma< e 
this provision, also in the following cases,—

(а) where the plaintiff resides out of Manitoba ;

(б) where the plaintiff is ordinarily resident out of 
Manitoba, although he may be temporarily resident within 
Manitoba;

and the court or a judge may make such order for security 
for costs and staying proceedings until security is given as 
may seem just. 3 Geo. 5, c. 12, s. 3, part.

986. In addition to any cases in which a defendant in Additional 
any action may, by law or by the practice of the courts, be defendant 
entitled to obtain security for costs from a plaintiff, ncurlti" n 
security for costs may be granted to the defendant in any,or coe,s' 
action or proceeding in which it is made to appear satis­
factorily to the court or a judge that the plaintiff has 
brought a former action or proceeding for the same cause,
which is pending either in Manitoba or in any other country, 
or that he has judgment or order passed against him in said 
action or proceeding, with costs, and that such costs have 
not been paid; and such court or judge may thereupon make 
such rule or order staying proceedings until such security 
is given as to the court or judge seems meet. R.S.M. c. 40, 
r. 979 ; 3 Geo. 5, c. 12, s. 3, part.

987. In any action in which the plaintiff sues as an in- {,0cPrepenneaftu,,eV 
former, or seeks to recover any penalty given to any informer m«yPbe“
or person who sues for the same as aforesaid, under any *ïv«r»?cir;ty 
statute or law in which any penalty is given to any per-for coe,e 
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son who sues for the same, cither for his sole benefit, or for 
the benefit of the Crown, or partly for his benefit and partly 
for the benefit of the Crown, the person so sued, or his agent 
or solicitor, may apply to the court in which the action was 
instituted or is pending, or a judge thereof, for security for 
costs, upon an affidavit made by the defendant, or by 
any person having knowledge of the facts, showing that 
the action *.s brought to recover a penalty, and that, in the 
belief of the deponent, the plaintiff or informer is not pos­
sessed of property sufficient to answer the costs of the action 
in case a verdict is given or judgment rendered in favor of 
the defendant, and that the said defendant has a good de­
fence to the action upon the merits, as the deponent is ad­
vised and believes; and the court or judge may make an 
order that the plaintiff or informer in the action shall give 
security for the costs to lie incurred in the action, in the 
same manner and in accordance with the practice in cases 
where a plaintiff resides out of the Province; and the order 
shall be a stay of proceedings in the case, until the proper 
security is given as aforesaid. It.S.M. c. 40, r. 980.

Action by 988. Tn any action in which the plaintiff is only the nom-
p lain tar only innl plaintiff, the person sued or his agent or solicitor may 

apply to the court in which the action was instituted or is 
pending, or a judge thereof, for security for costs, upon 
an affidavit made by the defendant, showing that the 
plaintiff is only the nominal plaintiff in the action, that the 
plaintiff is not possessed of property sufficient to answer the 
costs of the action in case a verdict is given or judgment is 
rendered in favor of the defendant, and that he (the said 
defendant) has a good defence to the action upon the merits, 
as he is advised and believes; and in such case the court or 
judge may make an order that the plaintiff shall give security 
for the costs to be incurred in the action, in the same manner 
and in accordance with the practice in cases where the plain­
tiff resides out of the Province; and the order shall be a stay 
of proceedings in the case, until the proper security is given 
as aforesaid. R.S.M. c. 40, r. 981.

Amount or 989. In any action or matter in which security for costs
eecurll>" is required, the security shall be of such amount and be given 

at such time or times, and in such manner and form, as the 
court or judge shall direct. R.S.M. c. 40, r. 982.

rime for civ- 990. Where a defendant in any action is entitled to ob-
mg security. tajn sccurity for costs from a plaintiff, the court or judge 

may require the plaintiff to furnish the security within a 
time to be limited in any order for such security, or by any 
subsequent order.
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(2) If the plaintiff fails, without sufficient excuse, to 
n-mply with such order, he shall be liable to have his action 
dismissed, as for want of prosecution, with costs, and the 
court or judge may make an order accordingly.

(3) The time limited by any such order for giving any 
>uch security may be extended by the court or any judge, 
cither before or after the expiration of such time, and an 
order dismissing the action for not giving security may be 
discharged and the action reinstated, if it shall seem just, 
and on such terms, if any, as may be imposed. R.S.M. c. 40, 
r. 083.

001. Where a bond is to be given as security for costs, it 
shall, unless the court or a judge otherwise directs, lie given 
to the party or persons requiring the security, and not to an 
officer of the court. R.S.M. c. 40, r. 984.

002. Whenever a party is under an obligation to give a 
bond as security for costs, he may, without special order, pay 
into court a sum of money not less than half the penalty of 
the bond required, and the same when so paid in shall stand 
as security in lieu of the bond required. R.S.M. c. 40, r. 985.

993. The party so paying in money shall, when paying 
the same in, state the purpose for which it is so paid in, and 
shall forthwith serve a notice upon the opposite party speci­
fying the fact and purpose of such payment. R.S.M. c. 40, 
r. 986.

994. The amount of security may bo increased or dimin­
ished from time to time by the court or a judge, either 
In fore or after the security has been furnished. R.S.M. 
r. 40, r. 987.

995. When an action is brought by a foreign plaintiff 
liable to give security for costs, for such a claim that, upon 
motion under rule 025, an order allowing him to sign judg­
ment might be made, lie may, on being served with an order 
lor security for costs, pay into court the sum of fifty dollars, 
as a partial compliance with such order; and thereupon, 
whether the defendant has filed his statement of defence or 
not, the plaintiff shall be at liberty to proceed with a motion 
for judgment under rule G25, but the order for security 
shall, nevertheless, in all other respects, have its full opera­
tion and effect. R.S.M. c. 40, r. 988.
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part*oV cîaîm 996. If upon such a motion the plaintiff is allowed to
in such caev. sign judgment for any portion of his claim, he may sign 

judgment and issue execution therefor, but shall not take 
any other proceedings until the order for security shall have 
been fully complied with. R.S.M. c. 40, r. 989.

TARIFF OF COSTS.

ran» of feea <)<)7. Except as otherwise provided by “The Law Fees 
iatvu by°mul Act,” the judges, or a majority of them, of whom 
judge*. the chief justice shall be one, may from time to time 

promulgate a tariff or tariffs of fees to be allowed to barris­
ters, solicitors, sheriffs and officers of the court, except spe­
cial examiners. Any such tariff, when approved by the 
Lieutenant-Governor-in-Council and printed in The Manito­
ba Gazette, shall be of the same force and effect as if incor- 

s** rial ,.xam- porated in this Act. The Lieutenant-Governor-in-Council 
intr ■ fve«. may from time to time provide a tariff of fees to be taken 

and received by special examiners of the court appointed 
under this Act. 5-6 Ed. 7, c. 17, s. 9.

Division XV.
GENERAL PROVISIONS.

and,°quiiylftW 998. It is hereby declared that it is the purpose of this 
1 Act to fuse and amalgamate the former systems of law and 

equity and common law and equity practice into one system. 
R.S.M. c. 40, r. 992.

Application 999. The law and practice in force in Manitoba, as pro­
duce!'1* vided by this Act and rules lawfully made thereunder, shall 

be applied to all matters, causes, suits, actions and proceed­
ings, without distinction as to whether the rights or reme­
dies would formerly have been legal or equitable, in such a 
way as shall in the judgment of the court conduce to the 
just, speedy and inexpensive determination of the rights of 
all parties in question therein. R.S.M. c. 40, r. 993.
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SCHEDULE.
The following is the schedule of forms referred to in the foregoing

Forms.

NOTICES, ETC.
No. 1.—Notice of Motion to 

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.

Take notice that the Court will be moved on behalf of 
on day, the day of , 19 , at
o’clock in the forenoon, or so soon thereafter as counsel can be heard, 
that ( stale the object of the intended application).

Dated the day of , 19
( Signed) X. Y.,

To
Solicitor for the

R.S.M. c. 40. form 1.

No. 2.—Notice of Motion in Chambers.
Title, etc.

Take notice that a motion will be made on behalf of 
before the referee in chambers (or os the case may be), at-the Court 
House in the City of Winnipeg, on day, the day
of ,19 , at o’clock in the noon, or so
soon thereafter as the motion can be heard, for an order for 
time to, etc.
lor that the in this action be tried by under
section of “The King’s Bench Act,”
or that the plaintiff and claimant appear and state the nature of their 
respective claims to the goods and chattels seized by the above-named 
sheriff under the writ of fieri facias issued in this action and maintain 
or relinquish the same and abide by such order as may be made herein, 
and that in the meantime all further proceedings be stayed.)

R.S.M. c. 40. form 2.

No. 3.—Nonce of Application for Administration Order or 

Respecting the Guardianship of an Infant.

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
Take notice that an application will be made to 

in Winnipeg (or to at his office in the city or town of,
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etc., aa the case may be), on the day of , at
the hour of o’clock in the forenoon, (or if opposed, then to
a Judge in chambers so soon thereafter as a Judge shall be sitting in 
chambers, for an order for the administration of the estate, real and 
personal, of by the Court, or for an order appointing 
guardian of , an infant) ; and upon such application
will be read the affidavits of this day filed.

Dated, etc.

To Mr. C. D.

X. Y.,
Solicitor for

R.S.M. c. 40, form 3.

No. 4.—Notice Limiting Defence.

( It ulea /M, 19).)

In the King’s Bench.

A. B., plaintiff,

C. D., defendant.
The defendant, C. D., limits his defence to part only of the property 

mentioned in the statement of claim in this action, that is to say. to 
the north-west quarter of the lot.

Yours, etc.,
G. H.,

Solicitor for the said defendant, C. D. 
To

R.S.M. c. 40, form 4.

No. 5.—Endorsement on Counterclaim iiy Defendant to Third

( Rule 22).)

Notice filed 
In the King's Bench

To Mr. X. Y.
Take notice that this action has been brought by the plaintiff 

against the defendant (as surety for M. N.), upon a bond conditioned 
for payment of $10,000 and interest to the plaintiff.

The defendant claims to be entitled to contribution from you to the 
extent of one-half of any sum which the plaintiff may recover against 
him, on the ground that you are (his co-surety under the said l»ond, 
or, also surety, for the said M. N., in respect of the said matter, under 
another bond made by you in favor of the said plaintiff, dated the 

day of , A.D. ).
Or [as acceptor of a bill of exchange for $2,500, dated the 

day of , A.D. . , drawn by you upon and accepted by
the defendant and payable three months after date.
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The defendant claims to be indemnified by you against liability 
under the said bill, on the ground that it was accepted for your accom­
modation.]

Or [to recover damages for a breach of contract for the sale and 
delivery to the plaintiff of 1,000 tons of coal.

The defendant claims to be indemnified by you against liability in 
respect of the said contract, or any breacn thereof, on the ground that 
it was made by him on your behalf and as your agent.]

And take notice that, if you wish to dispute the plaintiff’s claim in 
this action us against the defendant V. D., you must file a statement 
of defence within sixteen days after service of this notice.

In default of your so filing a defence, you will not be entitled in any 
future proceeding between the defendant C. D. and yourself to dispute 
the validity of the judgment in this action, whether obtained by con­
sent or otherwise.

t Signed

Solicitor for the defendant,
E. T.

Statement of defence to be entered at the office of the
at

R.S.M. c. 40, form 6.

No. o.—Endorsement on Order adding or changing parties under 
Rule 545.

Take notice that, if you desire to discharge this order you must ap 
ply to the Court for that purpose within fourteen days after the service 
in'reof upon you. The original statement of claim in this cause is filed 
in the office of the at (and if the service is after
a judgment directing a reference to a master or other officer, add) and 
i -Terence under the judgment in *his matter is being prosecuted in the 
office of the at

R.S.M. c. 40, form 6.

No. 7.—Acceptance of sum paid into Court. 

( Rule 554.)
In the King’s Bench.

Between
A. B., plaintiff,

C. D., defendant.
Take notice that the plaintiff accepts the sum of $

li> you into Court in satisfaction of his claim herein (or of his claim 
for, etc.).

Dated, etc.
X. Y.,

Plaintiff’s solicitor.
To Z.,

Defendant’s solicitor.

245
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No. 8.—Notice to Produce Documents. 

(Rule *32.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
Take notice that the (plaintiff or defendant) requires you to pro­

duce for his inspection the following documents referred to in your 
(statement of claim, or defence, or affidavit dated the day of

, A.D. ).
Dated, etc.

(Describe documents required.)

To Z.,
Solicitor for

Y.,
Solicitor for the

R.S.M. c. 40, form S.

No. 0.—Notice to Produce (General Form).

In the King's Bench.
Between

A. B., plaintiff, 

C. D., defendant.
Take notice that you are hereby required to produce and show to 

the Court on the trial of this action all books, papers, letters, copies 
of letters and other writings and documents in your custody, posses­
sion or power, containing any entry, memorandum, or minute relating 
to the matters in question in this action, and particularly

Dated, etc.
To tlie aliove-nnmod t

and to >
h solicitor or agent J Solicitor for the above-named

R.S.M. c. 40. form 9.

No. 10.—Notice to Inspect Documents. 

(Rule 433.)
In the King’s Bench.

A. B. v. C. D.
Take notice that you can inspect the documents mentioned in your 

notice of the day of , A.D. , (except the
deed numbered in that notice) at my office on day
next the instant, betw’een the hours of 12 and 4 o’clock.

Or, that the (plaintiff or defendant) objects to giving you inspec­
tion of documents mentioned in your notice of the day of
A.D. , on the ground that (state the ground):—

Dated, etc.
X. Y„

Solicitor for
R.S.M. c. 40, form 10.
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No. 11.—Notice to Admit Documents. 

(Rule 538.)

In the King’s Bench.

Tike notice that the plaintiff (or defendant) in this cause proposes 
t<> adduce in evidence the several documents hereunder specified, and 
that the same may be inspected by the defendant (or plaintiff), his 
solicitor or agent, at , on , between the hours
of ; and the defendant, (or plaintiff) is hereby required,
within four days from the said day, to admit that such of the said 
documents as are specified to be originals were respectively written, 
signed or executed, as they purport respectively to have been; that 
such as are specified as copies are true copies, and such documents as 
are stated to have been served, sent or delivered were so served, sent 
nr delivered respectively; saving all just exceptions to the admissibility 
of all such documents as evidence in this cause.

X. Y.,
Solicitor for

Dated, etc.
To E. F., solicitor (or agent) for defendant (or plaintiff).

G. H., solicitor (or agent) for plaintiff (or defendant).

Here describe the documents, the manner of doing which may be as 
. follows:—

ORKilNALS.

Description of Documents.

Deed of covenant between A.B. and C.D. first part, and E. 
F. sec end part .......................................................................................... January 1, 1878. 

February 1. 1898. 
February 2. 1878. 
March 1, 1878.

July 3. 1877.

August 1. 1878.

May 1. 187».

Indenture of release between A.B., C.D., first part, etc............

Policy of Insurance on goods by ship "Isabella,” on voyage

Memorandum of agreement between C.D.. captain of said
ship, and E.F..................................................................................................

Bill of exchange for *600 at three months, drawn by A.B. on 
and accepted by C.D., Indorsed by E.F. and G.H.................

COPIES.

Description of Documents. D*'—

Original or dupli­
cate served, sent 

or delivered, 
when, how and 

by whom

1b-Pister of baptism of A.B. In the parish

Sent by general

Served March 2, 
1878, on defen­
dant's attorney 
by E.F., of-------

February 1. 1848.

March 1, 1878.

Trinity term, 1

N'1 lice to produce papers ................................
Ii' cord of a Judgment of the Court of 

-ing's Bench in an action, J.8. and
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No. 12.—Notick of Trial.

( Rule 572.)
In the King’s Bench.

A. B. v. C. D.
Take notice of trial of this action (or the issues in this action 

ordered to be tried ) at for the day of next.
X. Y.,

Plaintiff’s solicitor (or as the ease may be).

Dated, etc.
To defendant’s solicitor (or as the ease may be).

R.S.M. c. 40, form 12.

No. 13.—Notice of Discontinuance. 

Ulule 560.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
Take notice that the plaintiff hereby wholly discontinues this 

action (or withdraws so much of his claim in this action as relates to, 
etc.).
(If not against all the defendants, add), as against the defendant, etc. 

Dated the day of , 19 .
( Signed)

of
Solicitor for the plaintiff. 

R.S.M. c. 40, form 13.

No. 14.—Notice of Cross-examination of Deponents at Triai.

on Affidavits. 
(llulc JM.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.

Take notice that the intend at the trial of this action tn
cross-examine the several deponents named and described in the schedule 
hereto on their affidavits therein specified.

And also take notice that you ore hereby requited to produce the 
sa ill deponents for such cross-examination before the Court aforesaid.

Dated the day of , 19 ,
Solicitor for the 

To
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The schedule above referred to—

Name of deponent. Address and description Date when affidavit filed

R.8.M. c. 40, form 14.

No. 15.—Notick of Election that Defendant Conduct Sale. 

(Rule 250.)
In the King's Bench.

(Short Title.)
To defendant.

Take notice that the plaintiff elects that the sale of the mortgaged 
premises be conducted by you instead of by the plaintiff, and you are 
at liberty to withdraw the deposit made by you in this cause for the 
purpose of such sale.

R.S.M. c. 40, form 15.

No. 10.—Endorsement of Notice of Time to -Move to Discharge 

Order adding a Party.

(Rule 4/.)
To A. B. (the person upon whom the service has been directed.)
If you wish to apply to discharge the within order, or to add to, 

vary or set aside the judgment, you must do so within fourteen days 
from the service hereof. ( When the order fixes a time for the further 
proceedings, add) and if you fail to attend at the time and place 
appointed, either in person or by your solicitor, such order will be made 
.ml proceedings taken in your absence, as may seem just and expedi­
ent ; and you will lie bound by the judgment and the further proceed 
mgs in the cause, in the same manner as if you had been originally 
made a party to the actipn, without notice.

Dated this day of , 19
t*. D.,

Plaintiff's solicitor.
3 fieo. ft, e. It*. H. 4.

No. 17.—Endorsement of Notice of Time to Move Against Judg­

ment Affecting Persons not Made Parties.
(Rule 218.)

To A. B. ( the person affected).

If you wish to apply to add to, vary or set aside the judgment of 
which the within is a copy, you must do so within fourteen days from 
the service hereof, and if you fail to make any such application within
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that time, either in person or by your solicitor, such order will be 
made and proceedings taken, in your absence, as may seem just and 
expedient, and you will be bound by the judgment, and the further 
proceedings in the cause, in the same manner as if you had been 
originally made a party to the action, without notice.

Dated this day of , 19
C. D„

Plaintiff’s solicitor.
3 Geo. 5, c. 12, s. 5.

No. 18.—Notice to Encumbrancers Served under Rule 120.

in the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.

Whereas an action has been instituted by the above-named plaintiff 
for the foreclosure (or sale) of (or enforcement of a lien on) certain 
lands (insert description of lands), and I have been directed by tho 
judgment made in this cause, and dated the day of ,
to enqlire whether, any person, other than the plaintiff, has any charge 
lien or encumbrance upon the said estate ; and whereas it has been 
made to appear before me that you have each some lien, charge or in­
cumbrance upon the said estate, and I have therefore caused you to 
be made a party to this suit and have appointed the day
of , at o’clock in the noon, for you to appear
before me at my chambers at , either in person or by your
solicitor, to prove your claims;

Now you are hereby required to take notice: 1st. That if you wish 
to apply to discharge my order making you a party, or to add to, vary 
or set aside the judgment, you must do so within fourteen days after 
the service hereof ; and if you fail to do so. you will be bound by the 
judgment and the further proceedings in this cause as if you were 
originally made a party to the action; 2nd. That if you fail to attend 
at the time and place appointed, you will be treated as disclaiming all 
interest in the land in question, and it will be dealt with as if you 
had no claim thereon, and your claim will be in fact foreclosed.

W. L., Master.
To .

R.S.M. c. 40, form 17.

No. 19.—Appointment Served under Rule 122.
In the King’s Bench.

Between
A. B., plaintiff,

C. D., defendant.
Having been directed by the judgment in this cause, dated the 

day of , to inquire whether any person other
chan the plaintiff has any lien, charge or encumbrance upon the lands 
in the pleadings mentioned, being (insert description of lands), I hereby 
appoint day of next, at o’clock in
the noon, at my chambers to proceed with
said inquiries.
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And von are hereby required to take notice: That if you fail to 
attend at the time and place appointed, you will l>e treated ns disclaim­
ing all interest in the land in question, and it will be dealt with ns if 
you had no claim thereon, and your claim will be in fact foreclosed.

W. L., Master.
R.8.M. c. 40, form 18.

No. 20.—Advebtibemkxt fob Ubeditobh undeb Rule 781.

Pursuant to n judgment (or an order) of the Court of King's Bench, 
made in (the matter of the estate of A. B., and in) a cause S. against 
P. (short title), the creditors of A. B., late of in the
of , who died in or about the month of , 10 ,
are, on or before the day of ,10 , to send by
poet, prepaid, to E. F., of , the solicitor of the defendant
0. D., the executor (or administrator) of the deceased (or as may be 
directed), their Christian and surnames, addresses and description, the 
full particulars of their claims, a statement of their accounts, and the 
nature of the securities, if any, held by them; or in default thereof, 
they will be peremptorily excluded fr the benefit of the said judg­
ment (or order). Every creditor holding any security is to produce 
the same before me, at my chambers, at, etc., on the * day
of ,10 , at o’clock in the noon, being the
time appointed for adjudication on the claims.

Dated this day of , 19 .

G. H., Master.
R.S.M. c. 40, form 10.

No. 21.—Notice to Cbeditobs to Pboduce Documents undeb 

Rule 783.

(Short Title.)

You are herel . quired to produce, in support of the claim sent in 
by you against t estate of A. B., deceased (describe any document 
m/ttired), bef<" ne at my chambers, at, etc., on the day
of , at o'clock in the noon.

Dated ' day of , 19 .

G. R., of, etc., solicitor for plaintiff (or defendant, or as may be). 
To S. T.

R.S.M. c. 40. form 20.

No. 22.—Notice to Cbeditob that Claim Allowed undeb Rule 789. 

(Short Title.)

The claim sent in by you against the estate of A. B., deceased, has 
been allowed at the sum of $ , (with interest thereon at $
I er cent, per annum from the day of , 19 ,
find $ tor costs, or as the case may be).
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If port only allouai, add: If you have claim to have a larger su in 
allowed, you arc hereby required to prove such further claim, and you 
are to file (etc., as in Form Xo. 23).

Dated this day of , 19

fî. R., of, etc., solicitor for the plaintiff (or defendant, or as the case 
may be).

To P. P.
R.S.M. c. 40, form 21.

No. 23.—Notice to Creditor to Prove His Claim under Rule 789.

(Short Title.)

You arc hereby required to prove the claim sent in by you against 
the estate of A. R., deceased. You are to file such affidavit us you may 
he advised in support of your claim, to give notice thereof to 
master (or as the case may be), on or before the day of

, 19 ; and to attend personally, or by your solicitor, at
his chambers, on the day of ,19 , at
o'clock in the noon, being the time appointed for adjudicating
on the claim.

Dated this day of , 19

G. R., of, etc., solicitor for the plaintiff (or defendant, or as the case 
may be).
To S. T.

R.S.M. c. 40, form 22.

No. 24.—Notice that Cheques May he Received under Rule 792. 

( tihort Title.)

The cheques for the amounts directed to be paid to the creditors 
of A. B., deceased, by an order made in this action (or matter) dated 
the day of , 19 , may be received at the
accountant's office, at the court house, in Winnipeg, on and after the 

day of , 19

G. It., of. &c., solicitor for the plaintiff (or defendant, or as the case 
may beA

To W. S.

R.S.M. c. 40, form 23.

REPORTS, Etc., BY MASTERS.

No. 25.—Form of Report in Administration Suit. 

(llulc 82.)
In the King’s Bench.

Between
A. B., plaintiff,

C. D., defendant.
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Pursuant to the order (or judgment) herein made, dated the 
day of , 19 , having caused an office copy there­

of to he served upon (give the names of persons served under rule 253, 
and also the names of those upon whom service has been dispensed, 
tcith, and the reason for dispensing with service) I proceeded to dis­
pose of the matters referred to me, and thereupon was attended by the 
solicitors for all parties interested (or as the case may be).

(If a guardian ad litem has been appointed for any of the parties, this 
should be so stated, and the reason why such appointment was 
made.)

and find ns follows:

1. The personal estate not specifically bequeathed of the testator,
come to the hands of the executors, and wherewith they are chargeable, 
amounts to the sum of $ , and they have paid, or are
entitled to lie allowed thereout, the sum of $ , leaving a
balance due from them (or "to them,” as the case may be) of $

on that account.
IIf no personal estate, say: No personal estate has come to hands of 

the executors, nor are they chargeable with any.)

2. The creditors’ claims sent in pursuant to my advertisement in
that behalf, published in issues of the newspaper called

, and which have been allowed, are set forth in the 
first schedule hereto, and amount altogether to $
(If no creditors say: No creditor has sent in a claim pursuant to my 

advertisement in that behalf, nor has any such claim been proved 
before me.)

3. The funeral expenses of the testator, amounting to $
have been paid by the executors and are allowed to them in the amount 
of personal estate.

4. The legacies given by the testator are set forth in the second 
schedule hereto and, with the interest therein mentioned, remain due to 
the persons named (or as the case may be).

5. The personal estate of the said testator, outstanding or undis­
posed of, is set forth in the third schedule hereto.

(In this third schedule personal estate not specifically bequeathed 
should be set forth separately from the other personalty outstand­
ing or undisposed of. If there is no specific bequest, it should be so 
stated in the body of the report.)

6. The real estate which the said testator was seized of, or entitled
i". and the encumbrances (if any) affecting the same, are set forth in 
the fourth schedule hereto.

7. The rents and profits of the testator’s real estate received by the
said executors, or with which they are chargeable, amount to $ ,
and they have paid, or are entitled to be allowed thereout, the sum of

, leaving a balance due from (or to) them of $ on
that account.
If no rents, etc., received, say : No rents and profits have come to the 

lands of the said executors, nor arc they chargeable with any.)

8. I have allowed to the said executors the sum of $ .as
a compensation for their personal services in the management of the 
said estate.
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The First Schedule referred to in the Foregoing Report.

.minor.
Prlnclp.1

gif J2u ||1
riilslIngulFli any 

whli ii are secured 
by mortgage or Men. 
or othurwlee entitled 
to any priority.]

$ c. 1 * c.

(No general form can well lie framed for the other Schedules, but In all 
eases brevity Is to be studied. Where particulars are given, they should show 
merely the general character of the things described; as. for Instance, the 
schedule of outstanding personality may say : A number of book debts out­
standing, amounting In the aggregate to $ ; a quantity of household furni­
ture and effects, valued at $ ; and the like short particulars should be given
In other cases. Lands should be described without setting forth metes and 
bounds.)

R.S.M. c. 40, form 24.

No. 20.—Conditions of Sale hefkbbkd to in Rule 00.

1. No person shall advance less than $10 at any bidding under 
$500, nor less than $20 at any bidding over $500, and no person shall 
retract his bidding.

2. The highest bidder shall be the purchaser; and if any dispute 
arise as to the last or highest bidder, the property shall be put up at 
a former bidding.

3. The parties to the action, with the exception of the vendor 
(and, naming any parties, trustees, agents or others in a fiduciary 
situation), shall be at liberty to bid.

4. The purchaser shall, at the time of sale, pay down a deposit,
in proportion of $10 for every $100 of the purchase money, to the 
vendor or his solicitor; and shall pay the remainder of the purchase 
money on the day of next; and upon such pay­
ment, the purchaser shall be entitled to the conveyance and to be let 
into possession ; the purchaser at the time of sale to sign an agreement 
for the completion of the purchase.

5. The purchaser shall have the conveyance prepared at his own 
expense, and tender the same for execution.

(1. If the purchaser fails to comply with the conditions aforesaid 
or any of them, the deposit and all other payments made thereon shall 
be forfeited, and the premises may lie re-sold; and the deficiency, if 
any, by such re-sale, together with all charges attending the same, or 
occasioned by the defaulter, are to be made good by the defaulter.
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No. 27.—Report on Sale hefebbed to in Rule OR.

In the King’s Bench.
Between

A. B., plaintilT. 

C. D.. defendant.

Pursuant to the judgment ( or order) of this Honorable Court, bear­
ing date the day of , and made in this cause,
I have, under the rules of the Court of King’s Bench, in the presence 
of (or after notice to) all parties concerned, settled an advertisement 
and particulars and conditions of sale, for the sale of the lands men­
tioned or referred to in the said judgment (or order), and such adver­
tisement having, according to my directions, been published in the 
i naming the newspaper or newspapers) once in each week for the 

weeks immediately preceding the said sale (or as the case 
mai/ be), and bills of the said sale having been also, as directed by me, 
published in different parts of the rural municipality (town or city) 
of and the adjacent country and villages (or as the
rase may he), the said lands were offered for sale by public auction, 
arcording to my appointment, on the day of ,
by me (or by Mr. , of , appointed by me for
that purpose, auctioneer), and such sale was conducted in a fair, onen 
and proper manner, when , of , was declared
the highest bidder for, and became the purchaser of, the same, at the 
price or sum of $ , payable as follows (set out shortly the
condition of sale as to payment of the purchase money).

All which having been proved to my satisfaction by proper and 
sufficient evidence, I humbly certify to this Honorable Court.

Dated
R.S.M. c. 40, form 20.

AFFIDAVITS.
No. 28.—Affidavit of Service of Statement of Claim. 

(Rule 210.)
In the King’s Bench.

Between

T, , of
follows:—

(1) I did on the day of ,10 , personally
serve C. D., the above named defendant in this action, with a true copy 
uf the statement of claim herein hereto annexed, and all notices in­
dorsed thereon or annexed thereto except endorsement of service, bv 
delivering the same to, and leaving the same with, the said defendant 
on the day last aforesaid at in the of .

(2) To effect such service I necessarily travelled

(3) Subsequently, namely, upon the day of ,
I did endorse upon the said original statement of claim (or notice) 
the day of the month and the week of such service.

Sworn at , this day of , 19 .
Before me. etc.

This affidavit is filed on behalf of the

A. B., plaintiff,

C. D., defendant. 
, make oath and say as
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No. 20.—Affidavit by Landlord.

(Ilule 187.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
I, , of , make oath and say as

follows:—

I am in possession of the land sought to be recovered in this action 
by myself (or by the said C. D., my tenant, as the case may be.)

Sworn at this day of , 19
Before me, etc.

R.S.M. c. 40, form 28.

No. 30.—Affidavit as to Documents.

In the King’s Bench.
( Rule 1,80.)

Between
A. B., plaintiff,

C. D., defendant.
I, the above named defendant C. D., make oath and say as follows—
1. I have in my possession or power the documents relating to the 

matters in question in this action set forth in the first and second parts 
of the first schedule hereto.

2. I object to produce the said documents set forth in the second 
part of the first schedule hereto.

3. That ( Zicre state upon ichat grounds the objection is made, and 
verify the facts as far as may be.)

4. I have had, but have not now, in my possession or power the 
documents relating to the matters in question in this suit set forth in 
the second schedule hereto.

5. The last mentioned documents were last in my possession or 
power on (state tclten.)

(5. That [here state what has become of the last mentioned docu­
ments, and in whose possession they now arc.)

7. According to the best of my knowledge, information and belief, 
I have not now and never had in my possession, custody or power, or 
in the possession, custody or power of my solicitors or agents, solicitor 
or agent, or in the possession, custody or power of any other persons or 
person on my behalf, any deed, account, book of account, voucher, re­
ceipt, letter, memorandum, paper or writing, or any copy of or extract 
from any such document, or any other document whatsoever, relating 
to the matters in question in this action or any of them, or wherein 
any entry has been made relative to such matters or any of them, other 
than and except the documents set forth in the said first and second 
schedules hereto, and the pleadings and other proceedings in the action.

R.S.M. c. 40, form 20.
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No, 31.—Affidavit of Production, when made uy an Officer or a

Corporation.

Iii the King's Bench.
( Rule 42,S.) 

Between
A. B., plaintiff,

C. D., defendant, 
make oath and say as follows: —

1. lam the (here state the name of the office held by the deponent 
in the service of the company on whose behalf he maks the affidavit), 
;ind, as such, have knowledge of all documents which are, or have been, 
in the custody or possession of the said (company), relating to the 
matters in question in this action.

2. I am cognizant of the matters in question in this action.
3. The said defendants have in their possession or power the d«-eu 

monts relating to the matters in question in this action, set ferth in the 
first and second parts of the first schedule hereto.

4. The said defendants object to produce the said documents set 
forth in the second part of the said first schedule hereto.

5. That (here state on what grounds the objection is made, and 
verify the facts as far as may be).

(». The said defendants have had, but have not now, in their 
possession or power, the documents relating to the matters in question 
in this action, set forth in the second schedule hereto.

7. The last mentioned documents were last in the possession or 
power of the said defendants on (state when).

8. That (here state what has become of the last mentioned docu­
ments, and in whose possession they now are).

9. According to the best of my knowledge, information and belief, 
the said defendants have not now and never had in their possession, 
custody or power, or in the possession, custody or power of myself, or 
of any of its solicitors or agents, or of any person or persons whom­
soever, on its behalf any (proceed as in last form).

It.S.M. c. 40, form 30.

No. 32.—Affidavit of Executor or Administrator as to Claims 
under Bulk 78(1.

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
We, A. B., of. etc., the alnive named plaintiff lor defendant, or as 

may be), the executors (or administrators) of X. Y., late of 
ii the of . deceased, and E. F., of, etc., solicitor,

.-everally make oath and say, as follows:—
I, the said E. F. (solicitor), for myself say, as follows:—
I. I have, in the paper writing now produced and shown to me, 

and marked A, set forth a list of all the claims, the particulars of which
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have been sont in to nie by persons claiming to be creditors of the said 
X. Y., deceased, pursuant to the advertisement issued in that behalf, 
dated day of , 10

And I, the said A. B., for myself say, as follows:—
2. I have examined the several claims mentioned in the paper writ­

ing now produced and shown to me, and marked A, and I have compared 
the same with the books, accounts and documents of the said X. Y. 
(or ns may br, ami stale any other inquiries or investigations made), 
in order to ascertain, ns far as I am able, to which of such claims the 
estate of the said X. Y. is justly liable.

3. From such examination (ami state any other reasons), I am of 
opinion, and verify believe, that the estate of the said X. Y. is justly 
liable to the amounts set forth in the sixth column of the first part of 
the Raid paper writing marked A; and to the liest of my knowledge 
and belief such several amounts are justly due from the estate of the 
said X. Y., and proper to be allowed to the respective claimants named 
in the said schedule.

4. I am of opinion that the estate of the said X. Y. is not justly 
liable to the claims set forth in the second part of the said paper writing 
marked A, and the same ought not to be allowed without proof by the 
respective claimants (or 1 am not able to state whether the estate of 
the said X. Y. is justly liable to the claims set forth in the second part 
of the said paper writing marked A, or whether such claims, or any 
parts thereof, are proper to be allowed without further evidence).

Sworn, etc.
Exhibit referred to in the above Affidavit.

(Short Title.)
List of claims the particulars of which have been sent in to E. F., 

the solicitor of the plaintiff (or defendant, or as may be), by persons 
claiming to be creditors of X. Y„ deceased, pursuant to the advertise­
ment issued in that behalf, dated the day of , 10

This paper writing, marked A, was produced and shown to
, and is the same as is referred to in his affidavit sworn 

before me this day of , 19
XV. B„ etc.

First Part.—Claims proper to be allowed without further evidence.

* i N.m= of ,
« claimant jeacrli tlona

Amount
claimed

Amount 
proper to lie 

allowed

1 c

Second Part—Claims which ought to be proved by the claimants.

Amount
claimed

R.S.M. c. 40, form 31.
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No. 33.—Affidavit in Support of Garnishing Order after 

Judgment.

(Rule 7GO.)

In tlm King’s Bench.
Between

judgment creditor, 

judgment debtor.
I, of , the above named judgment

creditor (or for the above named judgment creditor), make
oath and say as follows: —

1. On a judgment of the Court entered in this action the judgment 
debtor is now indebted to the judgment creditor in the sum of not less

2. I am informed and believe that ( name, address and
description of garnishee) is indebted to the judgment debtor, and that 
the said (insert the name of garnishee) is within the jurisdiction of 
this Court.

Sworn at this day of , 19

Before me
This ailidavit is filed on behalf of the

R.S.M. c. 40, form 3*2.

No. 34.—Affidavit fob Garnishing Order before Judgment.

(Rule 760.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.

I, (name and description of deponent), make oath and

1. This action is pending, and was commenced on the
«lay of , 19 .

2. The cause of action for which this action is brought is

3. In respect of the said cause of action the defendant is justly
indebted to the plaintiff in $ , after making all just discounts.

4. I am informed and believe that is indebted to
the defendant, and is within the jurisdiction of this Court. (Insert jurat 
and notice as in No. 82).

R.S.M. c. 40, form 33.
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No. 35.—Affidavit of Intebvi.eader (otiieb than by Sheriff.) 

(Rule 806.)

In the King’s Bench.
Between

A. B., plaintiff,

C. D., defendant.
I, , of , the defendant in the above action,

make oath and say, ns follows : —
1. The statement of claim herein was issued on the day

of , 19 , and was served on me the day of
,19 I have not yet delivered a statement of defence

2. The action is brought to recover . The said
(is or are) in my possession, but I claim no interest

therein.
3. The right to the said subject-matter of this action has been and 

is claimed {if claim in writing make the writing an exhibit) by one
who {state expectation of suit or that he has already sued).

4. I do not in any manner collude with the said or witli
the above named plaintiff, hut I am ready to bring into Court or to 
pay or dispose of the said in such manner as the Court
may order or direct.

Sworn at this day of , 19
Before me

This affidavit is filed on behalf of the
R.S.M. c. 40, form 34.

STATEMENTS OF CLAIM AND DEFENCE.

No. 30.—General Forms.

( Rules 300, 302.)

day of , A.D. .
Between

A. B., plaintiff,

C. D., defendant.

Prothonotary,
(or Deputy Clerk of the Crown and Pleas.)

1. Between the 1st of January and the 28th of February, 1889, 
the plaintiff supplied to the defendant various articles of drapery (dry 
goods, or as the case may be) ; and payments on account were from 
time to time made by the defendant.

2. On the 28th of February, 1889, a balance remained due to the 
plaintiff of $325, and an account was on that day sent by the plaintiff 
to the defendant showing that balance.

In the King’s Bench.
The
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3. On the 1st of Mardi following, the defendant paid the plaintiff 
by cheque $32 on account of the same. The residue of the said balance. 
;i mounting to $293, has never been paid.

4. The plaintiff claims $
5. The following are the particulars of the plaintiff’s claim:—
Issued the day of , lft , by

X. Y., of , plaintiff’s solicitor.

ENDORSEMENTS.

1. This statement of claim was issued by
(To be endorsed where required by the rules.)

2. The defendant’s statement of defence is to be filed in the office
•if the at , Manitoba, within after
service hereof, otherwise judgment will be entered against him.

3. Upon payment of $ and $10 for costs, with costs of
service, action will be discontinued. R.S.M. c. 40. form 35.

No. 37.)

(For parts not herein contained, see form 86.)

STATEMENT OF CI.AIM.

1. A. B., of K., in the of L., died on the 1st of July,
1880, intestate. The defendant, G. II., is the administrator of A. B.

2. A. B. died entitled to lands in the said in an estate
in fee simple, and also to some other real estate and to personal estate. 
The defendant has entered into possession of the real estate of A. B., 
and received the rents thereof.

3. A. B. was never married: he had one brother only, who pre- 
'iiceased him without having been married, and two sisters only, both 
nf whom also pre-deceased him, namely, M. N. and P. Q. The plaintiff 
is the only child of M. N., and the defendant is the only child of V. Q

The plaintiff claims—
1. To have the real and personal estate of A. B. administered in 

this Court, and for that purpose to have all the proper directions given 
and accounts taken.

2. To have a receiver appointed of the rents of his real estate.
3. Such further or other relief as the nature of the case may

require.
R.S.M. c. 40, form 30.

No. 38.

In the King's Bench.
The day of A.D.

In the matter of the estate of A. B., deceased.
Between

E. F., plaintiff,

G. II., defendant.
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8TATKMENT OF DEFENCE.

1. The plaintiff is an illegitimate child of M. N. She was nave, 
married. The defendant admits the allegations contained in the 1st 
and 3rd paragraphs of the plaintiff's statement of claim.

2. The intestate was not entitled to any real estate at his death.
3. The personal estate of A. B. was not sufficient for the payment 

of his debts, and has all been applied in payment of his funeral and 
testamentary expenses, and part of his debts.

4. The plaintiff's statement of claim is bad in law, because—

5. The defendant counterclaims—
0. The defendant claims a set-off for—
7. The following are the particulars of the defendant's 

(counter-claim or set-off).

KXnOHSKMKNT.

This statement of defence is filed by—

defendant's solicitor.
by" vered the 10

K.iS.M. c. 40, form 37.

No. 30.
( See So. .10. ) 

Statement of Claim.

1. A. B., of K„ in the of L., duly made his last will
dated the 1st day of March, 1883, whereby he appointed the defendant 
and M. X. (who died in the testator's lifetime) executors thereof, and 
devised and bequeathed his real and personal estate to, and to the use 
of, his executors in trust to pay the rents and income thereof to the 
plaintiff for his life, and after his decease, and in default of his having 
a son who should attain 21, or a daughter who should attain that age 
or marry, upon trust as to his real estate for the person who would be 
the testator’s heir-at-law, and as to his personal estate for the persons 
who would 1h* the testator’s next of kin. if lie had died intestate at the 
time of the death of the plaintiff, and such failure of his issue as afore-

2. The testator died on the 1st day of July, 1901, and his will was 
proved by the defendant, on the 4th day of October, 1901. The plaintiff 
has not been married.

3. The testator was at his death entitled to real and personal 
estate ; the defendant entered into the receipt of the rents of the real 
estate and got in the personal estate ; he lias sold some part of the

The plaintiff claims: —
1. To have the real and ]>ersonal estate of A. B. administered in 

this Court, and for that purpose to have all proper directions given 
and accounts taken ;

2. Such further or other relief as the nature of the case may 
require.

R.S.M. c. 40, form 38.
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No. 40.
(See .Vo. 38.)

STATEMENT OF DEFENCE.

1. A. B.’s will contained n charge of debts; he died insolvent; he 
was entitled at his death to some real estate which the defendant sold, 
;i nd which produced the net sum of $22.500 and the testator had some 
personal estate which the defendant got in, and which produced the net 
sum of $5,400.

2. The defendant applied the whole of said sums and the sum of 
$84, which the defendant received from rents of the real estate, in the 
payment of the funeral and testamentary expenses and debts of the 
testator.

3. The defendant made up his accounts and sent a copy thereot to 
the plaintilf on the 10th day of January, 1902, and offered the plaintilf 
free access to the vouchers to verify such accounts, but he declined to 
avail himself of the defendant’s offer.

4. The defendant admits the allegations in the 1st and 2nd para­
graph’s of the plaintiff’s statement of claim.

5. The defendant submits that the plaintiff ought to pay the costs 
of this action.

ll.S.M. c. 40, form 39.

No. 41.—Action against Dei. Credere Agents.

(Sec Vo. SO.) 

statement of claim.

1. The plaintiffs arc manufacturers of artificial manures, carrying
on business at , in the of

2. The defendants are commission agents, carrying on business in 
Winnipeg.

3. In the early part of the year , the plaintiffs commenced,
and down to the 19 . continued to consign to the defend­
ants. as their agents, large quantities of their manures for sale, and 
the defendants sold the same and received the price thereof, and ac­
counted to the plaintiffs therefor.

4. No express agreement was ever entered into between the plain­
tiffs and the defendants with respect to the terms of the defendants' 
employment as agents. The defendants have always charged the 
plaintiffs a commission at per cent, on all sales effected
hv them, which is the rate of commission ordinarily charged by all del 
' rederc agents in the said trade. And the defendants, in fact, always 
accounted to the plaintiffs for the price, whether they received the 
same from the purchaser or not.

5. The plaintiffs contend that the defendants are liable to them as 
del credere agents, but if not so liable are, under the circumstances 
hereinafter mentioned, liable as ordinary agents.

fl. On the , the plaintiffs consigned to the defend­
ants for sale a large quantity of goods, including 
tons of

203
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7. On or about the , the «Mandants sold
tons of part of such goods to one

G. II., for $ , at three months credit, an«l delivered the same
to him.

8. G. II. was not, at that time, in good credit, and was in insolvent 
circumstances, and the defendants might, by onlinary care and dili­
gence, have ascertained the fact.

9. G. II. did not pay for the said goods, but before the expiration
of the said three months for which credit had been given, the estate 
of the said G. II. was placed in liquidation under the Insolvency Acts 
then in force; and the plaintills have never received the said sum of 
$ or any part thereof.

The plaintiffs claim:—
1. Damages to the amount of $

‘2. Such further or other relief as the nature of the case may 
require.

R.S.M. c. 40, form 40.

No. 42.

{Nee Xo. 38.)
STATEMENT OF DEFENCE.

1. The defendants deny that the said commission of
per cent, mentioned in paragraph 4 of the claim is the rate of com­
mission ordinarily charged by del credere agents in the said trade, and 
say that the same is the ordinary commission for agents other than 
del credere agents; and they deny that they ever accounted to the 
plaintilfs for the price of any goods, except after they had received the 
same from the purchasers.

2. The defendants deny that they were ever liable to the plaintiffs 
as del credere agents.

3. With respect to the eighth paragraph of the plaintiff’s state­
ment of claim, the defendants say that, at the time of the said sale to 
the said G. II., the said G. II. was a person in good credit. If the truth 
is that the said G. H. was then in insolvent circumstances, the defend­
ants di«l not suspect and had not reason to suspect the same, and could 
not by ordinary care or diligence have ascertained the fact.

4. The defendants admit the allegations contained in paragraphs 
I, 2, 3, 0, 7 and 9 of the plaintiff’s statement of claim.

R.S.M. c. 40, form 41.

No. 43.

{Nee Xo. 36.)

STATEMENT OF CLAIM.

1. Messrs. M. N. 4 Co., on the day of ,
drew a bill of exchange upon the defendants for $ , payable
to the order of the said Messrs. M. N. 4 Co. three months after date, 
and the defendants accepted the same.

2. Messrs. M. N. 4 Co. endorsed the bill to the plaintiffs.

2i;4
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3. The bill came due on the , and the defendants have
not paid it.

4. The plaintiffs claim the amount of the bill and interest thereon 
to judgment.

R.S.M. c. 40, form 42.

No. 44.

(See iVo. 58.)

STATEMENT OF DEFENCE.

1. The bill of exchange mentioned in the statement of claim was 
drawn and accepted under the circumstances hereinafter stated, and 
except ns hereinafter mentioned, there never was any consideration for 
the acceptance or payment thereof by the defendants.

2. Shortly before the acceptance of the said bill it was agreed
between the said Messrs. M. N. & Co., the drawers thereof, and the 
defendants, that the said Messrs. M. N. & Co. should sell and deliver 
to the defendants free on board ship at the port of 1,200
tons of coal during the month of , and that the defendants
should pay for the same by accepting the said Messrs. M. N. à Co.’s 
draft for $ at six months.

3. The said Messrs. M. N. & Co. accordingly drew upon the de­
fendants, and the defendants accepted the bill of exchange now sued

4. The defendants did all things which were necessary to entitle 
them to delivery by the said Messrs. M. N. & Co. of the said 1,200 tons 
of coal under their said contract, and the time for delivery has long 
since elapsed; but the said Messrs. M. N. & Co. never delivered the 
same or any part thereof, but have always refused to do so, whereby 
the consideration for the defendant's acceptance has wholly failed.

5. The plaintiffs first received the said bill and it was first en­
dorsed to them after it was overdue.

0. The plaintiffs never gave any value or consideration for the 
said bill.

7. The plaintiffs took the said bill with notice of the facts stated 
in the 2nd, 3rd and 4th paragraphs thereof.

R.S.M. c. 40, form 43.

No. 45.
(Style of Cause.)

AMENDMENT OF PLAINTIFF'S STATEMENT OF CLAIM NO. 43.

The plaintiff’s gave value and consideration for the said bill in 
manner following, that is to say, on the day of
1!» , the said Messrs. M. N. & Co. were indebted to the plaintiffs In
about $ , the balance of an account for goods sold from time
to time by him to them. On that day they ordered of the plaintiffs 
further goods to the value of about $ , which last mentioned
L'oods have since been delivered by him to them. At the time of the 
order for such last mentioned goods it was agreed between Messrs.

2i!5
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M. N. & Co. and the plaintiffs, and the order was received upon the 
terms that they should indorse and hand over to them the bill of ex­
change sued upon, together with various other securities on account of 
the said previous balance and the price of the goods so ordered on that 
day. The said securities, including the bill sued upon, were thereupon 
on the same day indorsed and handed over to the plaintiffs.

R.8.M. c. 40, form 44.

(See .Vo. 36.)

STATEMENT OF CLAlil.

1. The defendant on the day of made
his promissory note, whereby he promised to pay to the plaintiff or 
his order $ three months after date.

2. The note became due on the day of ,
19 , and the defendant has not paid it.

3. The plaintiff claims:—

The amount of the note and interest thereon to judgment.

R.8.M. c. 40, form 45.

No. 47.

(See Vo. 38.)

STATEMENT OF DEFENCE.

1. The defendant made the note sued upon under the following 
circumstances:—The plaintiff and defendant had for some years been 
in partnership as coal merchants, and it had been agreed between them 
that they should dissolve partnership, that the plaintiff should retire 
from the business, and that the defendant should take -over the whole 
of the partnership assets and liabilities, and should pay the plaintiff 
the value of his share in the assets after deducting the liabilities.

2. The plaintiff thereupon undertook to examine the partnership 
books, and enquire into the state of the partnership assets and liabili­
ties; and he did accordingly examine the books and make the said 
enquiries, and he thereupon represented to the defendant that the assets 
of the firm exceeded $10,000 and that the liabilities of the firm were 
under $3,000, whereas the fact was that the assets of the firm were less 
than $5,000 and the liabilities of the firm largely exceeded the assets.

3. The misrepresentations mentioned in the last paragraph 
induced the defendant to make the note now sued on, and there never 
was any other consideration for the making of the note.

206
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No. 48. 
(See Wo. 86.)

STATEMENT OF CLAIM.

1. The plaintiff on the 19
payabledrew a bill of exchange upon the defendant for $

three months after date, and the defendant accepted the same.
2. The bill became due on day of ,

and the defendant has not paid it.
The plaintiff claims:—(State claim.)

R.S.M. c. 40, form 47.

No. 49.

(See Wo. 88.)
STATEMENT OF DEFENCE.

At the time of making the alleged acceptance of the said bill the 
détendant was an infant within the age of twenty-one years.

R.R.M. e. 40, form 48.

No. GO.
(Style of Cause.)

AMENDMENT OF STATEMENT OF CLAIM NO. 48.

The defendant C. D., who at the time of the acceptance of the said 
hill, was an infant within the age of twenty-one years, ratified and 
confirmed the said acceptance after he attained full age and before 
action, by a writing made and signed by him.

R.8.M. c. 40. form 49.

(See Wo. 86.)

STATEMENT OF CLAIM.

merchants, factors and1. The plaintiffs are
commission agents, carrying on business in Winnipeg.

2. The defendants are merchants and commission agents, carrying 
on business at Toronto, in the Province of Ontario.

3. For several years prior to the , 19 , the
plaintiffs had been in the habit of consigning goods to the defendants 
for sale as their agents, and the defendants had been in the habit of 
consigning goods to the plaintiffs for sale, as their agents ; and each 
party always received the price of the goods sold by him for the other ; 
and a balance was from time to time struck between the parties, and
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4. On the of , the moneys so received by
the defendants for the plaintiffs, and remaining in their names, largely 
exceeded the moneys received by the plaintiffs for the defendants, and 
a balance of $ was accordingly due to the plaintiffs from the
defendants.

5. On or about the , 19 , the plaintiffs sent to the
defendants a statement of the accounts between them, showing the said 
sum as a balance due to the pluintiffs from the defendants; and the 
defendants agreed to the said statement of accounts as correct, and to 
the said sum of $ as the balance due by them to the plaintiffs,
and agreed to pay interest on such balance if time were given to them.

0. The defendants requested the plaintiffs to give them three 
months’ time for the payment of the said sum of $ , and the
plaintiffs agreed to do so upon the defendants accepting the bills of 
exchange hereinafter mentioned.

7. The plaintiffs thereupon, on the , drew two bills of
exchange upon the defendants, one for $ and the other tor
$ , both payable tb the order of the plaintiffs three months
after date, and the defendants accepted the bills.

8. The said bills became due on the , 19 , and
the defendants have not paid the bills, or either of them, nor the said 
sum of $

9. The plaintiffs claim:—
$ and interest to the date of judgment.

R.S.M. c. 40, form 50.

No. 52.
(See No. 3G.)

STATEMENT OF CLAIM.

1. The plaintiff is a journeyman painter. The defendant is a 
builder, having his building yard and carrying on business at Brandon, 
and for six months before and up to the 22nd August, 19 , the 
plaintiff was in the defendant’s employment as a journeyman painter.

2. On the said 22nd August, 19 , the plaintiff came to work as
usual in the defendant’s yard at about six o’clock in the morning.

3. A few minutes after the plaintiff had so come to work the defend­
ant’s foreman, X. V.. who was then in the yard, called the plaintiff 
to him and accused the plaintiff of having on the previous day stolen 
a quantity of paint, the property of the defendant, from the yard. The 
plaintiff denied the charge, but X. Y. gave the plaintiff into the custody 
of a constable, whom he had previously sent for, upon a charge of 
stealing paint.

4. The defendant was present at the time when the plaintiff was 
given into custody, and authorized and assented to 1ns being given 
into custody; and in any ease X. Y., in giving him into custody, was 
acting within the scope and in the course of his employment as the 
defendant’s foreman, and for the purpose of the defendant’s business.

5. The plaintiff, upon being so given in custody, was taken by the
said constable a considerable distance through various streets, on foot, 
to the police station, and he was there detained in a cell
till late in the same afternoon, when he was taken to the
police court, and the charge against him was heard before the magis­
trate then sitting there, and was dismissed.
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6. In consequence of being so given into custody, the plaintiff 
suffered annoyance and disgrace, and loss of time and wages, and loss of 
credit and reputation, and was thereby unable to obtain any employ­
ment or earn any wages for three months.

7. The plaintiff claims $ damages.

R.S.M. c. 40, form 51.

No. 63.

(See No. 38.)

STATEMENT OF DEFENCE.

1. The defendant denies that he was present at the time when the 
plaintiff was given into custody, or that he in any way authorized 
or assented to his being given into custody. And the said X. Y., in 
giving the plaintiff into custody, did not act within the scope or in the 
i ourse of his employment as the defendant’s foreman, or for the pur­
poses of the defendant’s business.

2. At some time about five or six o’clock on the ,
being the evening before the plaintiff was given into custody, a large 
quantity of paint had been stolen by some person or persons from a 
shed upon the defendant’s yard and premises.

3. At about 5.30 o’clock on the evening of the , the
plaintiff, who had left off work about half an hour previously, was 
seen coming out of the shed when no one else was in it, although his 
work lay in a distant part of the yard from, and he had no business in

near, the shed, lie was then seen to go to the back of a stack of 
timber in another part of the yard. Shortly afterwards the paint was 
found to have been stolen, and it was found concealed at the back of 
the stack of timber behind which the plaintiff had been seen to go.

4. On the following morning, before the plaintiff was given into 
custody, he was asked by X. Y. what lie had been in the shed and behind 
the stack of timber for, and he denied*having been in either place. 
X. had reasonable and probable cause for suspecting and did suspect 
that the plaintiff was the person who had stolen the paint, and there­
upon gave him into custody.

R.S.M. c. 40, form 52.

No. 54.

(See No. 36*.)

STATEMENT OF CLAIM. *

1. In or about , 19 , the defendant caused to be
inserted in the newspaper an advertisement- in which he
offered for sale the lease, fixtures, fittings, goodwill and stock-in-trade 
of a baker’s shop and business and described the same as an increasing 
business, and doing twelve barrels a week. The advertisement directed 
applications for particulars to be made to X. Y.

2. The plaintiff having seen the advertisement applied to X. Y., 
who placed him in communication with the defendant, and negotiations
iisued between the plaintiff ami the defendant for the sale to the plain­

tiff of the defendant’s bakery at , with the lease, fixtures,
littings, stock-in-trade and good-will.

20V
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3. In the course of these negotiations the defendant repeatedly 
stated to the plaintiff that the business was a steadily increasing busi­
ness, and that it was a business of more than twelve barrels a week.

4. On the 5th of April, 10 , the plaintiff, believing the said
statement of the defendant to be true, agreed to purchase the said 
premises from the defendant for $2,000, and paid to him a deposit of 
$300 in respect of the purchase.

5. On the 15th of April the purchase was completed, an assign­
ment of the lease executed and the balance of the purchase money paid. 
On the same day the plaintiff entered into possession.

G. The plaintiff soon afterwards discovered that at the time of the 
negotiations of the said purchase by him and of the said agreement, 
and of the completion thereof, the said business was and had long been 
a declining business; and at each of those times, and for a long time 
before, it had never been a business of more than four barrels a week. 
And the said premises were not of the value of £2,000, or any saleable 
value whatever.

7. The defendant made the false representations herein before 
mentioned, well knowing them to be false, and fraudulently, with the 
intention or" inducing the plaintiff to make the said purchase on the faith 
of them.

8. The plaintiff claims $ damages.

R.S.M. c. 40, form 53.

(See .Vo. 38.)

STATEMENT OF DEFENCE.

1. The defendant says that at the time when lie made the repre­
sentations mentioned in the 3rd paragraph of the statement of claim 
and throughout the whole of the transactions between the plaintiff and 
defendant, and down to the completion of the purchase and the relin­
quishment by the defendant of the said shop and business to the 
plaintiff, the'said business was an increasing business, and was a busi­
ness of over twelve barrels a week. And the defendant denies the allega­
tions of the sixth paragraph of the statement of claim.

2. The defendant repeatedly during the negotiations told the plain­
tiff that he must not act upon any statement or representation of his, 
but must ascertain for himself the extent and value of the said business. 
And the defendant handed to the plaintiff for this purpose the whole 
of his books, showing fully and truthfully all the details of the <aid 
business, and from which the nature, extent and value thereof could he 
fully seen; and those books were examined for that purpose by the 
plaintiff, and by an accountant on his behalf. And the plaintiff made 
the purchase in reliance upon his own judgment, and the result of his 
own inquiries and investigations, and not upon any statement or repre­
sentation whatever of the defendant.

3. The defendant admits the allegations of paragraphs 1, 2, 3 
and 4 of the statement of claim.

R.S.M. c. 40, form 54.
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No. 56.

(See .Vo. 86.)

STATEMENT OF CLAIM.

1. The plaintiffs arc brewers, carrying on their business at Bran­
don, under the firm name of X. Y. Sl Co.

2. In the montli of March, 1901, M. N. was desirous of entering 
into the employment of the plaintiffs as a traveller and collector, and 
it was agreed between the plaintiffs and the defendants and M. N. that 
the plaintiffs should employ M. N. upon the defendants entering into 
the guarantee hereinafter mentioned.

3. An engagement in writing was accordingly made and entered 
into, on or about the 30th March, 1901, between the plaintiffs and the 
defendants, whereby, in consideration that the plaintiffs would employ 
M. N. ns their collector, the defendants agreed that they would be 
answerable for the due accounting by M. X. to the plaintiffs for, and 
the due payment over by him to the plaintiffs of, all moneys which he 
should receive on their behalf as their collector.

4. The plaintiffs employed M. N. as their collector accordingly, 
and he entered upon the duties of such employment, and continued 
therein down to the 31st December, 1901.

5. At various times between the 29th of September and the 25th 
•>f December, 1901, M. N. received on behalf of the plaintiffs and as 
their collector sums of money from debtors of the plaintiffs, amounting 
in the whole to the sum of $3,400; and of this amount M. N. neglected 
to account for or pay over to the plaintiffs sums amounting in the whole 
to $908, and appropriated the last mentioned sums to his own use.

6. The defendants have not paid the last mentioned sums, or any 
part thereof, to the plaintiffs.

7. The plaintiffs claim: — (State claim.)

R.S.M. c. 40, form 55

No. 57.

(Sec Vo. 36.)

STATEMENT OF CLAIM.

1. The plaintiff is a shoemaker, carrying on business at Winnipeg. 
The defendant is a soap and candle manufacturer at the same place.

2. On the 23rd of May, 19 , the plaintiff was walking north­
ward along the west side of Main Street, in the City of Winnipeg, at 
about 3 o’clock in the afternoon. He was obliged to cross Bannatyne 
Street, which is a street running into Main Street at right angles 
thereto. While he was crossing this street, and just before he could 
reach the foot pavement on the further side thereof, a two-horse van 
of the defendant, under the charge and control of the defendant’s serv­
ant, was negligently, suddenly and without any warning, turned at a 
rapid and dangerous pace out of Main Street into Bannatyne Street. 
The pole of the van struck the plaintiff and knocked him down, and 
he was much trampled by the horses.
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3. By tlic blow and fall and trampling the plaintiff's left arm was 
broken, and be was bruised and injured on the side and back, as well 
as internally; and in consequence thereof the plaintiff was for four 
months ill and suffering, and unable to attend to his business, and 
incurred heavy medical and other expenses, and sustained great loss 
of business and profits.

4. The plaintiff claims $ damages.
R.S.M. c. 40, form 50.

No. 58.
(Sec Xo. 38.)

STATEMENT OF DEFENCE.

1. The defendant denies that the van was the defendant’s van, or
that it was under the charge or control of the defendant’s servant. The 
van belonged to John Smith, of , a carman and contractor,
employed by the defendant to carry and deliver goods for him; and 
the person under whose charge and control the said van was was the 
servant of the said John Smith.

2. The defendant denies that the van was turned out of Main 
Street either negligently, suddenly or without warning or at a rapid or 
dangerous pace.

3 The defendant says that the plaintiff might and could, by the 
exercise of leasonable care and diligence, have seen the van approaching 
him and avoided any collision with it.

R.S.M. c. 40, form 57.

No. 50.
(Sec .Vo. Jti.)

STATEMENT OF CLAIM.

1. The plaintiff is a carrying on business at
. The defendant is a , residing

at
2. On the day of , the defend in*

assaulted the plaintiff and the plaintiff was seriously hurt and wounded, 
and was for a long time, in consequence of his injuries, unable to tran­
sact his business, and incurred expense for nursing and medical at­
tendance.

3. The plaintiff claims $ damages.
R.S.M. c. 40, form 58.

No. 00.
(See Xo. 38.)

STATEMENT OF DEFENCE.

The plaintiff first assaulted the defendant, who thereupon com­
mitted the alleged assault in his own defence.

272
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No. 01.

{Style of Cause.)

AMENDMENT OF STATEMENT OF CLAIM NO. 59

The defendant, E. F., pretends that he committed the assault com­
plained of in his own defence; but the facts are that the defendant war 
trespassing on the plaintiff’s land and refused to leave though requested 
to (io so, whereupon the plaintiff laid his hands on the defendant in 
order to remove him, using so much force us, and no more than, was 
necessary for that purpose.

R.S.M. c. 40, form 00.

No. 02.

( See .Vo. 36.)

STATEMENT OF CLAIM.

1. The plaintiff is a , residing at Portage la Prairie.
The defendants are carriers of passengers upon a railway from Winni­
peg to

2. Tn January, 19 , the plaintiff took a ticket from Winnipeg
to , and was received by the defendants as a passenger
to be by them safely carried in a train which started from Winnipeg

3. Owing to the negligence of the defendants In the management 
"f their railway, the train in which the plaintiff was travelling came 
into collision with an engine, at a short distance from Winnipeg.

4. The plaintiff was thrown from his seat by the said collision, 
and much injured about the head, and had his right arm broken.

5. {The following paragraphs may he introduced by amendment 
to meet defence infra:—The defendants allege that the plaintiff ac­
cepted the sum of $300 in full satisfaction of all cause of action which 
lie might have on account of the said collision, but the facts are as 
follows: —

0. A short time after the collision an officer of the defendants 
procured the plaintiff to accept the said accord and satisfaction by 
fraudulently representing that his injuries were of a temporary nature, 
:md that if they should afterwards turn out to be more serious than he 
mticipated he would still he able to obtain further compensation from 
the defendants.

7. The plaintiff, fully believing the said representations, and act­
ing upon the faith thereof, was induced thereby to accept the said 
accord and satisfaction and then accepted the "same, subject to the 
1 xpress condition that he should not thereby exclude himself from 
further compensation from the defendants if his injuries should prove 
more serious than he then anticipated.

8. After the acceptance of the said accord and satisfaction, the 
injuries suffered by the plaintiff in the collision did turn out to be 
more serious than was anticipated at the time aforesaid, and thercuoon 
the plaintiff commenced the present action.)

9. The plaintiff claims $ damages.
R.S.M. c. 40, form Gl.
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No. «3.
(Hee Xo. 38.)....

STATEMENT OF DEFENCE.

1. Shortly after the collision referred to in the statement of claim, 
one of the officers of the defendants called upon the plaintiff for the 
purpose of ascertaining from him whether he intended to make any 
claim against the defendants arising out of the said collision.

2. At such interview the plaintiff informed the said officer that he 
did intend to make a claim against the defendants arising out of the 
said collision; and it was there ami then agreed between the plaintiff 
and the said officer acting on behalf and by the authority of the defend­
ants that, in consideration that the defendants would pay to the plaintiff 
a sum of $300, lie, the plaintiff, would accept sucli sum from the de­
fendants in full satisfaction and discharge of all cause of action which 
he had or might have against the said defendants on account of the 
said collision.

3. Thereupon the said officer, acting on behalf of the defendants, 
paid to the plaintiff the sum of $300, and the plaintiff received the 
same in full discharge of the aforesaid cause of action.

R.S.M. c. 40. form 112.

No. (14.
( See Xo. 30.)

STATEMENT OF CLAIM.

1. On the day of , the plaintiff, by
deed, let to the defendant a house and premises, No. 52
Street, in the City of Brandon, for a term of twenty-one years, from the 

day of , at the yearly rental of $400, payable
quarterly.

2. By the said deed, the defendant covenanted to keep the said 
house and premises in good and tenantable repair.

3. The said deed also contained a clause of re-entry, entitling the 
plaintiff to re-enter upon the said house ami premises, in case the rent 
thereby reserved, whether demanded or not. should be in arrear for 
twenty-one days, or in case the defendant should make default in the 
performance of any covenant upon his part to be performed.

4. On the a quarter’s rent became due; and on the
, another quarter’s rent became due; on the »

both had been in arrear for twenty-one days, and both are still due.
5. On the same . the house and premises were not,

ami are not now, in good or tenantable repair, and it would require the 
expenditure of a large sum of money to reinstate the same in good 
and tenantable repair, and the plaintiff’s reversion is much depreciated 
in value.

The plaintiff claims:—
(1) Possession of the said house and premises;
(2) $ for arrears of rent;
(3) $ , damages for the defendant's breach of his cove­

nant to repair;
(4) $ for occupation of the house and premises from

the to the day of recovering possession.
ll.S.M. c. 40, form 03.
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No. 05.

(See .Vo. ,16.)

STATEMENT OF CLAIM.

1. On the day of , the plaintiff let to
llie defendant a house, No. 62 Street, in the City of
Winnipeg, as tenant from year to year, at the yearly rent of $420, pay­
able quarterly, the tenancy to commence on the day of

2. The defendant took possession of the house and continued
tenant thereof until the day of last, when
the tenancy determined by a notice duly given.

3. The defendant has disregarded the notice and still retains pos­
session of the house.

4. (Amendment to meet the counterclaim infra): The défendant, 
('. D., sets up in his defence that the plaintiff agreed to give to the 
defendant a new lease, and the plaintiff, A. B., admits the agreement 
alleged in the statement of defence, but he refuses to grant to the 
defendant a lease, inasmuch ns such agreement provided that the lease 
should contain a covenant by the defendant to keep the house in good 
repair and a power of re-entry by the plaintiff upon breach of such 
covenant, and the plaintiff says that the defendant, since the agreement 
was made, has not kept the house in good repair, and the same is now 
in a dilapidated condition.

The plaintiff claims:—

( 1 ) Possession of the house ;

(2) $ for mesne profits from the day of

R.S.M. c. 40, form 64.

No. 00.

(fifre Vo. 3fi.)

STATEMENT OF DEFENCE AND COUNTERCLAIM.

The defence and counterclaim of the above named C. D.

1. Before the determination of the tenancy mentioned in the state­
ment of claim, the plaintiff, A. B., by writing dated the
day of , signed by him, agreed to grant to the defendant,
('. D., a lease of the house mentioned in the statement of claim, at the 
yearly rent of $450, for the term of twenty-one years, commencing from 
the day of , when the defendant, C. D.’s,
tenancy from year to year determined, and the defendant has since 
that date been, and still is, in possession of the house under the said 
agreement.

2. By way of counterclaim, the defendant claims to have the agree­
ment specifically performed, and to have a lease granted to him accord- 
ingly.
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No. ti7.
( Hce .Vo. 38.)

DEFENCE TO NO. 00.

The plaintiff, A. B.. admits the agreement stated in the defendant 
C. D.'s statement of defence, but he refuses to grant to the defendant 
a lease, because such agreement provided that the lease should contain 
a covenant by the defendant to keep the house in good repair, and a 
power of re-entry by the plaintiff upon breacli of such covenant, and 
the plaintiff says that the defendant, since the making of the said 
agreement, has not kept the house in good repair, and the same is now in 
a dilapidated condition.

R.S.M. c. 40, form 60.

No. 08.
(See .Vo. 3G.)

STATEMENT OF CLAIM.

1. K. L., late of the Rural Municipality of Portage la Prairie, duly
executed his Inst will, dated the 4th day of April, 11» , and thereby
devised his lands in the said municipality unto and to the use of the 
plaintiffs and their heirs, upon the trusts therein mentioned for the 
benefit of his (laughters Margaret and Martha, and appointed the 
plaintiff’s executors thereof.

2. K. L. died on the 3rd day of January, 19 , and his said will
was proved by the plaintiffs in the proper Surrogate Court on or about 
the 4th day of February, 19

3. K. L. was at the time of his death seized in fee of the north-east 
quarter of section five in township twelve in range seven west of the 
principal meridian.

4. The defendant, soon after the death of K. L., entered into pos­
session of the said land, and has refused to give it up to the plaintiffs.

The plaintiffs claim:—
(1) Possession of the said land; „

(2) $ for mesne profits of the premises from the
death of K. L. till such possession shall be given.

R.8.M. c. 40, form 07.

No. 09.
( See .Vo. SG.)

STATEMENT OF CLAIM.

1. The plaintiff was on the 5th March, 19 , and still is the
owner and occupier of a farm in the Rural Municipality of Elton, being 
section five in township twelve in range nineteen west of the principal 
meridian.

2. A private road, known ns Highfield Lane, runs through a por­
tion of the plaintiff’s farm. It is bounded upon both sides by fields of 
the plaintiff’s, and is separated therefrom by a fence and ditch.
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3. For a long time prior to the 5th March, 19 , the defendant
had wrongfully claimed to urn* the road for his horses, carts and wagons, 
on the alleged ground that the same was a public highway; and the 
plaintiff had frequently warned him that the same was not a public 
highway, but the plaintiff’s private road, and that the defendant must 
not so use it.

4. On the 5th March, 19 , the defendant came with a cart and
horse and a large number of servants and workmen, and forcibly used 
the road, and broke down and removed a gate which the plaintiff had 
caused to be placed across the same.

5. The defendant and his servants and workmen on the same occa­
sion pulled down and damaged the plaintiff’s fence and ditch upon each 
side of the road, and went upon the plaintiff’s field beyond the fence 
and ditch, and injured the crops there growing and dug up and injured 
the soil of the road; and in any case the acts mentioned in this para­
graph were wholly unnecessary for the assertion of the defendant’s 
alleged right to use or the user of the said road as a highway.

The plaintiff claims:—
(1) Damages for the wrongs complained of;
(2) An order restraining the defendant from any repetition of 

any of the acts complained of;

(3) Such further relief ns the nature of the ease may require.
R.S.M. c. 40, form 08.

No. 70.
(See No. 38.)

STATEMENT OF DEFENCE.
1. The defendant says that the road was and is a ; highway

for horses and carriages; and a few days before the 5th of March, 
19 , the plaintiff wrongfully erected the gate across the road for
the purpose of obstructing and preventing, and it did obstruct and pre­
vent the use of the road as a highway. And the defendant on the said 
5th of March, 19 , caused the said gate to be removed, in order to
«■liable him lawfully to use the road by his horses, carts and wagons 
as a highway.

2. The defendant denies the allegations of the 5th paragraph of 
the statement of claim, and says that neither he nor any of his workmen 
or servants did any act, or used any violence, other than was necessary 
to enable the plaintiff lawfully to use the highway.

R.S.M. c. 40, form (59.

No. 71.—Special Case fob the Opinion of tiie Court.
(Rules 463-46!).)

The following case is stated for the opinion of the Court under an 
f.rder of the Honorable Mr. Justice , dated the
day of , 19 , made pursuant to Rule 452 (or os the
> ine may he), (here slate the material facts of the case bearing upon 
the question of law to be decided.)

The question (or questions) for the opinion of the Court is (or
are) —

First—Whether, etc.
Second—Whether, etc.

R.S.M. c. 40, form 70.
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PRÆCIPE8.

No. 72.—Entry for A hutment Generally.

(Rule hH2.)
(Title, etc.)

Set down for argument the

Dated this day of , 19 .

( Signed )
(Address)

K.S.M. c. 40. form 71.

No. 73.—Entry of Special Case.

• (Rule 407.)
(Title, etc.)

Set down fur argument the special ca*o filed in this action on the 
day of , 19 ( or set down the

dated the day of , 19 , of Mr. ,
the referee in this * for hearing as a special case).

Dated this day of . 19

( Signed)
(Address)

R.S.M. c. 40, form 72.

No. 74.—Search. 
(Title, etc.)

Search for

Dated this day of » 19

(Signed)
(Address)

(Agent for)
Solicitor.

R.S.M. c. 40, form 73.

No. 75.—Entry of Action for Trial.

(Rule 575.)

(Title, etc.)

Enter this action for trial for

Dated this day of , 19

(Signed)
(Address)

R.S.M. c. 40, form 74.
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No. 70.—Commission to Examine Witnesses. 

(Rule 498.)
(Title, etc.)

Required, in pursuance of order dated 
to examine witnesses directed to

, a commission

Dated this . 10
(Signed)
(Address)

R.6.M. c. 40, form 75.

No. 77.—Habeas Corpus au Testificandum. 

* ( It il le 498.)

(Title, etc.)
Required, in pursuance of order dated 

habeas corpus ad testificandum, directed to the 
before

, a writ of 
, to bring

Dated this , 10

(Signed)
(Address)

Solicitor for the

R.S.M. c. 40, form

No. 78.—Fieri Facias.

(Utile 689.)

(Title, etc.)

Required a writ of fieri facias, directed to the sheriff of
to levy against C. D. 
and interest thereon at the rate of 
from the day of
to [and $

Judgment (or order) dated 
Taxing master’s certificate, dated 
Dated the day of

the sum of $
per centum per annum

(Signed)
(Address)

Solicitor for the (party on whose behalf writ is to issue).

R.S.M. c. 40, form 78
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No. 79.—Venditioni Exponas.

(Rule 687.)

(Tille, etc.)

Required a writ of venditioni exponas, directed to the sheriff of 
, to sell poods and

of C. D., taken under writ of fieri facias in this action tested

Dated the day of , 19

(Signed)
(Address)

Solicitor for the
R.S.M. e. 40, form 79.

No. 80.—Writ of Sequf.stbation.

(Itulea 703-707.)

(Title, etc.)

Required a writ of sequestration against C. D. 
for not , at the suit of A. 13., directed to the sheriff
of
Order dated day of
Dated the day of , 19

(Signed)
(Address)

R.S.M. c. 40, form 80.

No. 81.—Writ of Possession.

(Utile 663.)

(Title, etc.)

Required a writ of possession, directed to the sheriff of 
, to deliver possession to A. 11., of

Judgment dated day of

Dated the day

(Signed)
(Address)

Solicitor for the

280
R.S.M. c. 40, form 81.
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No. 82.—Writ of Delivery of Chattels. 

(Rule 6.03.)

(Title, etc.)

Cap. 4(1

Required n writ of delivery, directed to the sheriff of 
to make delivery to A. B. of

Dated the

Signed)
(Address)

Solicitor for the

R.S.M. c. 40, form 82.

No. 83.—Attachment. 

( Utile 701) 

(Title, etc.)

Required, in pursuance of order dated
. an attachment, directed to the sheriff of 

ngainst C. D., for not delivering to A. B.
Dated the

(Signed)
( A itdress )

Solicitor for the
R.S.M. c. 40, form 83

No. 84.—Praecipe for Direction to the Bank Referred to in 

Rule 134.

In the King’s Bench.

(Short Style of Cause.)

Required a direction for the Bank to receive from
$ , payable into Court to the credit of this

a use under , dated (or as the cas»

A. B.,

Defendant’s solicitor (or as the case may be).

R.S.M. c. 40. form 84.
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No. 85.—Praecipe for Cheque Referred to in Rule 139.

In the King’s Bench.
(Short Style of Cause.)

Required n cheque for •$ , with $ interest thereon
from to {being a period, if anyi
for uhich interest is payable under the order or judgment, but which 
has not already been taken into account and computed), payable to 

, and the following papers are produced herewith 
{naming the judgments, orders, reports, etc., showing the party's right 
to the cheque) :

Judgment, dated

Order, dated
Report, dated , etc.

Dated
A. B..

Plaintiff's solicitor, (or as the case may be).
R.S.M. c. 40, form 85.

SVBPŒNAS, ETC., FOR EXAMINATION OF WITNESSES.

No. 80.—Survoena ad Testificandum (General Form).

In the King’s Bench.
Between

plaintiff,,

, defendant

To of
You are hereby commanded to attend before 

at on day, the day of 10 ,
at the hour of in the noon, and so from day to
day until the above cause is tried, to give evidence on behalf of the 
(plaintiff or defendant).

By order of the Court.

(Signed.)
Prothonotary (or Deputy Clerk of the Crown and Pleas.)

R.S.M. c. 40, form 80.

No. 87.—Subpoena Duces Tecum (General Form).

To

( Ilule .)70. ) 
(Title, etc.)
, of

You are hereby required 

, at the hour of

to attend before 
day, the

t>S2

at
19 noon, and so from
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day to day until the above ease is tried, to give evidence on behalf of 
the ; and also to bring with you and produce at the
time and place aforesaid (specify documents to be produced).

By order of the Court.
(Signed.)

l’rothonotary (or Deputy Clerk of the Crown and Pleas.)

R.S.M. c. 40, form 87.

No. 88.—Commission to Examine Witnesses.

(Rules 498, 500, 502.)

(Title, etc.)

George the Fifth, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, and of the British Dominions beyond the 
Seas, King, Defender of the Faith, Emperor of India:

To , of , commissioner named
by and on behalf of the , and to , of

, a commissioner named by and on behalf of the 
, greeting:

Know ye that We, in confidence of your prudence and fidelity, have 
appointed you and by these presents give you power and authority to 
examine on interrogatories and viva voce as hereinafter mentioned 
witnesses on behalf of the said and
respectively at before you or either of you.—And We
command you ns follows:—

1. Both the said and the said shall be at
liberty to examine on interrogatories and viva voce on the subject 
matter thereof or arising out of the answers thereto, sucli witnesses as 
shall be produced on their behalf, with liberty to the other party to 
cross-examine the said witnesses on cross interrogatories ami viva voce 
on the subject matters thereof or arising out of the answers thereto, 
the party producing any witness for examination being at liberty to 
re-examine him viva voce; and all such additional viva voce questions, 
whether on examination, cross-examination or re-examination, shall be 
reduced into writing, and with the answers thereto shall be returned 
with the said commission.

2. Not less than forty-eight hours before the examination of mv 
witness on behalf of either of the said parties, notice in writing, signed 
by one of you, the commissioner of the party on whose behalf the 
witness is to be examined, and stating the time and place of the in­
truded examination and the names of the witnesses to be examined, 
'ball be given to the other party by delivering the notice to (name and 
address of the person named in the order for the purpose), or to a 
grown up person there, and shall lie given also to the commissioner 
"f the other party at the address aforesaid of such commissioner or 
to a grown up person for him at the said last mentioned address; and 
if the commissioner of that party neglect to attend pursuant to the 
notice, then you, the commissioner of the party on whose behalf the 
notice is given, shall be at liberty to proceed with and take the exam­
ination of the witness or witnesses ex parte, and adjourn any meeting 
or meetings, or continue the same from day to day until all the wit­
nesses intended to be examined by virtue of the notice have been exam­
ined. without giving any further or other notice of the subsequent 
meeting or meetings.

US3
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3. In the event of any witness, on his examination, cross-examina­
tion or re-examination, producing any book, document, letter, paper or 
writing, and refusing for good cause to be stated in his deposition to 
part with the original thereof, then a copy thereof or extract there­
from, certified by the commissioners or commissioner present and 
acting to be a true ami correct copy or extract, shall be annexed to 
the witness’s deposition.

4. Knch witness to be examined under this commission shall be 
examined on oath, affirmation or otherwise, in accordance with his 
religion, by or before the commissioners or commissioner present at 
the examination.

5. If any one or more of the witnesses do not understand the 
English language (the interrogatories, cross-interrogatories and viva 
voce questions, if any, being previously translated into the language 
with which he or they is or are conversant), then the examination shall 
lie taken in English* through the medium of an interpreter or inter­
preters to be nominated by the commissioners or commissioner present 
at the examination, and to be previously sworn according to his or 
their several religions by or before the said commissioners or commis­
sioner truly to interpret the questions to be put to the witness and 
Ins answers thereto.

li. The depositions to be taken under this commission shall be sub­
scribed by the witness or witnesses, and by the commissioners or com­
missioner who shall have taken the depositions.

7. The interrogatories, cross-interrogatories and depositions, to­
gether with any documents referred to therein, or certified copies 
thereof or extracts therefrom, shall be sent to the of the
Court of King’s 1 tench on or before the day of ,
inclosed in a cover under the seals or seal of the commissioners or 
commissioner.

8. Before you, or any of you, in any manner act in the execution 
hereof, you shall severally take the oath hereon indorsed on the Holy 
Evangelists or otherwise in such other manner as is sanctioned by the 
form of your several religions and is considered by you respectively 
to be binding on your respective consciences.

And We give you or any one of you authority to administer such 
oath to the other or others of you.

Witness, the Honorable , Chief Justice, etc.,
the day of , in the year of our Lord
one thousand nine hundred and .

This writ was issued by 
of
agent for
of
solicitor for the
who reside at »

COMM IS.SIONKIl’s OATH.

You shall, according to the best of your skill and knowledge, truly 
and faithfully, and without partiality to any or either of the parties in 
this cause, take the examinations and depositions of all and every wit­
ness and witnesses produced and examined by virtue of the commission 
within written. So help you God.

clebk’s oatii.

You shall truly, faithfully and without partiality to any or either 
of the parties in this cause take, write down, transcribe and engross all 
and every the questions which shall be exhibited or put to all and every
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witness and witnesses, and also the depositions of all and every such 
witness and witnesses produced before and examined by the said com­
missioners named in the commission within written, as far forth as 
you are directed and employed by the commissioners to take, write 
Ilown, transcribe or engross the said questions and depositions. So 
help you God.

witness' oatii.

You are true answer to make to all such questions as shall be 
asked you, without favor or affection to either party, and therein you 
shall speaK the truth, the whole truth and nothing but the truth. So
help you God.

intebpbetrb’s oath.

You shall truly and faithfully, and without partiality to any or 
either of the parties in this cause, and to the best of your ability, 
interpret and translate the oath or oaths, affirmation or affirmations, 
which shall be administered to, and all and every the questions which 
shall he exhibited or put to all and every witness and witnesses 
produced before and examined by the commissioners named in the 
commission within written, as far forth as you are directed and em­
ployed by the said comissioners, to interpret and translate the same 
out of the English language into the language of such witness or wit­
nesses, and also in like manner to interpret and translate the respective 
depositions taken and made to such questions out of the language of 
such witness or witnesses into the English language. So help you God.

Direction of interrogatories, etc., when returned by the commis­
sioners.

The prothonotary of the Court of King’s Bench,

Court House, Winnipeg.
R.S.M. c. 40, form 88.

No. 89.—Habeas Cobpus ad Testificandum. 

(Rule 493.)
(Title, etc.)

To the keeper of the prison at
You are directed to bring 

detained in prison under your custody

day of , at the hour of
ami so from day to day until the above action is tried, to give evidence 
on behalf of the . And that immediately after the said

shall have so given his evidence you safely conduct him 
to the prison from which he shall have been brought.

, who it is said is 

day, tbe
in the noon,

By order of the Court.
( Signed)

Prothonotary (or Deputy Clerk of the Crown and Pleas).
This writ was issued by , solicitor for

the , who reside at

285
R.S.M. c. 40, form 89.
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ORDERS.
No. 90.—Order (General Form.)

(Rule 156.)
In the King’s Bench.

In Chambers.
(Xante of the Judge or the referee.) 

Between

Upon hearing
, filed the

A. B., plaintiff.

C. D., defendant.
and ^ipon reading the affidavit of 

day of , 19 ,

It is ordered 
Dated the , 19

R.S.M. c. 40, form 90.

No. 91.—Order for Substituted Service. 

(Rules 260, 274.)
In the King’s Bench.

In Chambers.
(Name of the Judge or the referee.) 

Between

Upon hearing
, filed the

A. B., plaintiff,

C. D., defendant.
, and upon reading the affidavit of 

day of , 19 ,

It is ordered that service of a copy of this order, and of a copy of 
the statement of claim in this action, by sending the same by a prepaid 
and registered post letter, addressed to the defendant at

shall be good and sufficient service of the writ.
Dated the , 19

R.S.M. c. 40, form 91.

No. 92.—Order for Time. 

(Rule 306.)

In the King’s Bench.
In Chambers.

(Xante of the Judge or the referee.)
Between

A. B., plaintiff, 

C. D., defendant.
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hearing
filed the

It is ordered that the
for. etc.

Dated the

, and upon reading the affidavit of 
day of , 19 ,

shall have time

day of , 19
R.8.M. c. 40. form 02.

No. 93.—Order kor Final Judgment.

( Rule 025.)

In the King’s Bench.
In Chambers.

(Xante »/ the Judge or the referee.)
Between

A. B., plaintiff,

Upon hearing
C. D., defendant, 

and upon reading the affidavit of 
day of , 19 ,

It is ordered that the plaintiff may sign final judgment in this 
action for the amount of his claim, to be computed with interest, as 
claimed, by the registrar for deputy registrar), and costs to be taxed, 
and the costs of this application.

Dated the d»y of , 19
R.8.M. c. 40, form 03.

No. 94.—Order to Amend (on Praecipe). 

(Rule 3)8.)
In the King’s Bench.

Between
A. B., plaintiff, 

C. D., defendant.

Upon the application of the plaintiff ,
It is ordered that the plaintiff be at liberty to amend the state­

ment of claim in this action by .
Dated the day of , 19

lt.S.M. c. 40, form 94.

No. 95.—Order for Names of Partners. 
(Rule 181.)

In the King’s Bench.
In Chambers.

(Name of the Judge or the referee.)
Between

A. B., plaintiff,
and

C. D., defendant.
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hearing
filed the

, and ujion rending the affidavit of
, iv

It is ordered that the furnish the with a
statement in writing, verified by affidavit, setting fortli the names of the 
persons constituting the members or co-partners of their firm.

Dated the day of , 19

R.8.M. c. 40, form OS.

No. 96.—Order for Particulars (General).

In the King’s Bench.

(Name of the Judge or the referee.)
Between

A. B., plaintiff.

Upon hearing
filed the

C. D., defendant.
, and upon reading the affidavit of 

day of , 19

It is ordered that the plaintiff deliver to the defendant an account 
in writing of the particulars of the plaintiff’s claim in this action, and 
that, unless such particulars lie delivered within days from
the date of this order, all further proceedings be stayed until*the de­
livery thereof.

Dated the day of , 19 .

R.S.M. c. 40, form 96.

No. 97.—Order for Particulars (Accident Case).

In the King’s Bench.

(Nome of the Judge or the referee.) 
Between

Upon hearing
filed the

A. B., plaintiff.
and

C. D., defendant.
, and upon reading the affidavit of 

day of , 19

It is ordered that the plaintiff deliver to the defendant an account 
in writing of the particulars of the injuries and expenses mentioned in 
the statement of claim, together with the time and place of the accident 
and the particular acts of negligence complained of. and that, unless 
such particulars be delivered within days from the date
of this order, all further proceedings in this action be stayed until the 
delivery thereof.

Dated the day of , 19 .

R.S.M. c. 40, form 97.
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No. 98.—Order for Production (on Praecipe). 

. (Rule 425.)

In tin* King’s Bench.
Between

A. B., plnintilT. 

1).. defendant
Upon the application of the ,
It is ordered that the do, within ten days after the

service of this order, make discovery on oath of the documents which 
are or have been in possession or power relating to any
matters in question in this action.

Dated the day of , 19
R.S.M. c. 40, form 98.

No. 99.—Order to Produce Documents for Inspection. 

(Rule 4SI)

In the King’s Bench.
In Chambers.

. (Nome of the Judge or the referee.) 
Between

A. B., plaintiff. 

C. D., defendant.
Upon hearing

filed the
, and upon rending the affidavit of 

day of , 19

It is ordered that the do, at all seasonable times, on
reasonable notice, produce at the office of solicitor, situate
at , the following documents; namely, ;
and that the lie at liberty to inspect and peruse the docu­
ments so produced and to take copies and abstracts thereof and extract* 
therefrom, at expense, and that in the meantime all further
proceedings be stayed, and that the costs of this application be

Dated the day of ,19

R.S.M. c. 40, form 99.

No. 100.—Order for Commission to Examine Witnesses. 

(Rule 505.)

In the King’s Bench.
In Chambers.

(Name of the Judge or the referee.) 
Between

A.

C.

B., plnintilT, 

D., defendant.
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hearing
filed the

, and upon reading the affidavit of 
day of 19 ,

It is ordered as follows:—
1. A commission may issue directed to , of ,

a commissioner named by and on behalf of the , and to
, of , a commissioner named by and on behalf of

the , for the examination upon interrogatories and viva voce
of witnesses on behalf of the said and
respectively at aforesaid before the said commissioners;

2. days previously to the sending out of the *aid
commission, the solicitor of the said shall give to the
solicitor of the said notice in writing of the mail or other
conveyance1 by which the commission is to In- sent out. and the solicitor 
of the said shall give to
of (giving his address), the agent of the Haiti
at or near the place where the commission is to be executed, at least 
forty-eight hours* notice of the time and place of the execution thereof;

3. The costs of this order, and of the comruission to be issued in 
pursuance hereof, and of the interrogatories, cross-interrogatories and 
depositions to be taken thereunder, together with any documents, copy 
or extract and the official copies thereof, and all other costs incidental 
thereto, shall be

4. The commission and all evidence taken thereon, together with 
any documents referred to therein, or certified copies thereof or extracts 
therefrom, shall lie returned to the proper office on or before the 

day of next.
Dated the day of , 19

R.8.M. c. 40. form 100 ; 3 Oeo. 5, c. 12, a. 0.

No. 101.—Order for Examination of Witness bkfobe Triai, (db 
IIKMC ESSE).

( little .500.)
In the King's Bench.

In Chambers.

(Nome of the Judge or the referee.)

Between
A. B., plainti. , 

C. D., defendant.

Upon hearing
filed the

, and upon reading the affidavit ol 
day of , 19

It is ordered that , a witness on behalf of the
, be examined viva voce (on oath or affirmation) 

before (or before
esquire, special examiner), the solicitor or agent giving
to the solicitor or agent notice in
writing of the time and place where the examination is to take place;
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And it is further ordered that the examination so taken be fileJ 
in the office of , and that an office copy or copies
thereof may be rend and given in evidence on the trial of this cause, 
saving nil just exceptions, without any further proof of the absence of 
the said witness than the affidavit of the solicitor or agent of the 

as to his belief, and that the costs of this application 
be .

Dated the day of , 19

R.8.M. c. 40, form 101.

No. 102.—Garnishing Order (Attaching Debts).

( Rule 759.)

In the King’s Bench.

In Chambers.

(Nome of the Judge or the referee.)

Between
, plaintiff (or judgment creditor, or as the case may require), 

, defendant (or judgment debtor, or as the case may require), 

, garnishee.

Upon hearing , and upon reading the affidavit of
filed the day of , 10 ,

It is ordered that all debts, obligations and liabilities owing pay­
able, or accruing due from the above named garnishee (or garnishees or 
any of them) to the above named defendant (or judgment debtor, or 
as the ease may be), be attached to answer a judgment to be recovered 
by the above named plaintiff against the above named defendant in 
the Court of King’s Bench up to the amount of $
( or a judgment recovered by the above named judgment creditor against 
the above named judgment debtor in the Court of King’s Bench, on the 

day of , 19 , for the sum of
dollars and cents, on which

judgment the sum of dollars and cents
is now due and unpaid, or an order made in the Court of King’s Bench 
by the Honorable Mr. .Justice on the
day of , 19 , by which the above named
was ordered to pay to the above named

the sum of dollars, of which
the sum of dollars is now due and unpaid, or as the
case may be).

Dated the

291

, 19

R.B.M. c. 40, form 102.
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No. 103.—Garnisiunu Order (Absolute). 

( Rule 769.)
In the King’s Bench.

In Chambers.
(Name of the Judge or the referee.)

Between
, plaintiff (or judgment creditor, or as the case may require), 

, defendant (or judgment debtor, or as the case may require), 

, garnishee.
Upon reading the affidavit of ,

filed the day of , 10 , and the order
made by the referee in chambers (or the Honorable Mr. Justice

), whereby it was ordered that all debts, obligations 
and liabilities owing, payable or accruing due from the above named 
garnishee (or as the case may be) to the above named defendant (or 
judgment debtor, or as the case may be), to answer (continue ai in 
attaching order and refer to any other material used on the motion), 
and upon hearing and

(or the said having
been duly served with notice of this motion and not having appeared, 
or as the case may be).

It is ordered that the above named garnishee (or as the case may 
be) do forthwith (or on the day of ,
19 ) pay to the said plaintiff (or as the case may be) the sum of

dollars and cents due (or payable or
on that day to become due or payable) from the said garnishee (or us 
the case may be) to the said defendant (or as the case may be).

(Add any directions as to costs or otherwise.)
Dated the day of , 19 .

B.S.M. c. 40, form 103.

No. 104.—Order on Application to tax Solicitor’s Bill op Costs. 

( Itulc Util). )
In the King’s Bench.

In Chambers.
(Name of the Judge or the referee.)

In the matter of

Upon application of

, gentleman,
One of the solicitors of the King’s Bench.

It is ordered that the above named solicitor do deliver to the 
applicant a bill of his fees, charges and disbursements, and that the 
same when delivered (or the bill of fees, charges and disbursements 
delivered to the applicant by the above named solicitor or by the above 
solicitor to , as the case may be) be referred to the

to be taxed.
And it is ordered that the costs of this application be 
Dated the day of , 19

R.S.M. c. 40, form 104.
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No. 105.—Interpleader Order. No. 1. 

(Rule 908.)

In the King’s Bench.
In Chambers.

(Name of the Judge or the referee. 
Between

( a I*. 40

plaintiff

defendant ; 
and between

, claimant

.respondent

Upon hearing
filed the

, and upon reading the affidavit of

It is ordered that the claimant he barred, that no action be brought 
gainst the above named (sheriff) , and that the costs of

this application be
Dated the . 19

R.S.M. c. 40. form 10f>

No. 100.—Interpleader Order, No. 2 

(Rule 902.)

In the King’s Bench.

In Chambers.

(Name of the Judge or the referee.) 

Between
plaintiff

defendant;

claimant
Upon hearing

filed the
and upon reading the affidavit of 

lay of , 10

It is ordered that the above named claimant be substituted as 
lefendant in this action in lieu of the present defendant, and that the 
costs of this application be

Dated the

R.S.M. c. 40, form 100.
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No. 107.—Interpleader Order, No. 3. 
(Itulcs 002, 000, 010.)

In the King’s Bench.
(Nome of the Jutlge or the referee.)

Between
, plaintiff,

, defendant; 
between

, claimant,

and the said execution creditor and
the sheriff of , respondents.

hearing
filed the

, ami upon reading the affidavit of 
day of , 10

It is ordered that the said sheriff proceed to sell the goods seized 
by him under the writ of fieri facias issued herein, and pay the net 
proceeds of the sale, after deducting the expenses thereof (or as other­
wise ordered), into Court in this cause, to abide further order herein.

* And it is further ordered that the parties proceed to the trial of 
an issue in the Court of King's Bench, in which the said claimant (or 
execution creditor) shall be plaintiff and the said execution creditor 
(or the claimant) shall be the defendant, and that the question to be 
tried shall be whether, at the time of the (insert here delivery of the 
writ to the sheriff or seizure by the sheriff, or sale by the sheriff, as the 
case wag require), the goods seized (or the money), namely .
were the property of the claimant ns against the
execution creditor.

Said issue shall be tried at
And it is further ordered that the question of costs and all further 

questions be reserved until after the trial of the said issue, and that 
no action shall be brought against the said sheriff for the seizure of 
the said goods.

Dated the day of , 19
R.S.M. c. 40, form 107.

No. 108.—Interpleader Order, No. 4. 
(litlie 018.)

In the King’s Bench.
In Chambers.

and the said 
the sheriff of

(Xante of the Judge or the referee.)
Between

, plaintiff,

, defendant ; 
and between

, claimant,
execution creditor and

204
, respondents.
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hearing
filed the

, and upon reading the affidavit of 
, ID

It is ordered that, upon payment of the sum of $ 
into Court by the said claimant within from this date,
or upon his giving within the same time security to the satisfaction of

for the payment of the
same amount by the said claimant according to the directions of any 
order, to be made herein, and upon payment to the above named sheriff 
of the possession money from this date, the said sheriff to withdraw 
from the possession of the goods seized by him under the writ of fieri 
facias herein;

And it is further ordered that unless such payment be made or 
security given within the time aforesaid, the said sheriff proceed to sell 
the said goods, and pay the proceeds of the sale, after deducting tlie 
expenses thereof (or as otherwise ordered) and the possession money 
from this date, into Court in the cause, to abide further order herein.

(Follow Form No. 107 from *.)
R.8.M. c. 40, form 108.

No. 100.—INTB11PLEA DEB ORDER, No. 5. 

iltulc 018.)

In the King’s Bench.
(Name of the Judge or the referee.) 

Between

and the said 
the sheriff of

Upon hearing
filed the

, plaintiff,

, defendant; 
and between

, claimant,
execution creditor and

, respondents.
, and upon reading the affidavit of 

day of , 19 ,

It is ordered that, upon payment of the sum of $ 
into Court by the said claimant, or upon his giving security to the 
satisfaction of

for the payment of the said amount by the 
claimant according to the directions of any order to be made herein, 
the above named sheriff withdraw from the possession of the goods 
seized by him under the writ of fieri facias issued herein;

And it is further ordered that in the meantime, and until such 
payment made or security given, the sheriff continue in the possession 
of the goods, and the claimant pay possession money for the time he 
so continues, unless the claimant desires the goods to lie sold by the 
sheriff, in which case the sheriff is to sell them anti pay the proceeds 
of the goods, and the claimant pay possession money for the time he 
ordered, and the possession money from this date, "into court in the 
cause, to abide further order herein.

(Follow Form No. 107 from *.)
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No. 110.—Interpleader Order, No. 6.
(Utile nos.)

In the King’s Bench.
In Chambers.

(Xante of the fudge.)
Between

, plaintiff,

, defendant; 
and between

, claimant,
and the said execution creditor and
the sheriff of , respondents.

The claimant and the execution creditor having requested and con­
sented that the merits of the claim made by the claimant be disposed 
of and determined in a summary manner, now upon hearing 
and upon reading the affidavit of filed
the day of , 19 , and ,

It is ordered that
And that the costs of this application be 
Dated the day of , 19

R.S.M. c. 40, form 110.

No. 111.—Interpleader Order No. 7. 

< Rule non. )
In the King's Bench.

In Chambers.
(\attte of the .Fudge or the referee.)

and the said 
the sheriff of

Upon hearing
filed the

Between
, plaintiff,

, defendant; 
and between

, claimant,
execution creditor and

, respondents.
, and upon reading the afiidavit of 

day of , 19 ,

It is ordered that the above named sheriff proceed to sell enough of 
the goods seized under the writ of fieri facias issued in this action to 
satisfy the expenses of the said sale, the rent (if any) due. the claim 
of the claimant and this execution;

And it is further ordered that out of the proceeds of the said sale 
(after deducting the expenses thereof and rent, if any) the said sheriff 
pay the claimant the amount of his said claim, and to the execution 
creditor the amount of his execution, and the residue, if any, to the 
defendant ;

And it is further ordered that no action be brought against the 
said sheriff, and that the costs of this application be

Dated the day of . 19
R.8.M. c. 40, form 111.
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No. 112.—Odder of Replevin. 

(Rule 86S.)

In the King’s Bench.

In Chambers.

(Name of the Judge or the referee.) 

Between
A. B., plaintiff, 

C. D., defendant.

Upon the application of the above named plaintiff, and upon reading 
the affidavit of filed and upon hearing

It is ordered that the sheriff of (here insert the name of the judicial 
district) do. without delay, take the security required by law and cause 
In lie replevied to the plaintiff his goods, chattels and personal property 
following; that is to say (here set out description of property as in 
the affidavit filed), which the said plaintiff alleges to be of the value of 

, and to have been taken and unjustly detained (or un­
justly detained, as the ease may he) by the defendant C. D., in order 
that the said plaintiff may have his remedy in that behalf ;

And it is further ordered that the said sheriff do, forthwith after 
tlie execution of this order, make return to (insert here the title of the 
"ffiecr from whose office the statement of claim in the action was 
issued) what he shall have done in the premises, and do also return 
this order.

Dated the day of , 19

R.S.M. c. 40, form 112.

No. 113.—Order of Withernam.

(Rule 870.)

In the King’s Bench.

Between
A. B., plaintiff, 

C. D., defendant.
Upon the application of the plaintiff, and it appearing by the re- 

‘urn of the sheriff of the of to the order of
ivplevin made herein on the day of
that the goods, chattels and personal property mentioned in the said 
order have been eloigned by the defendant, C. D., out of the bailiwick 
"f the sheriff of to places to him unknown, so that he
could not replevy the same to the said plaintiff.

It is ordered that the said sheriff do forthwith take in withernam 
the goods, chattels and personal property of the said defendant, C. D., 
in his bailiwick, to the value of the goods, chattels and personal pro- 
perty by the said defendant, C. D., before taken, and do forthwith deliver 
them to the said plaintiff to be kept by him until the said defendant, 
1 . 1)., delivers the goods, chattels and personal property last aforesaid 
to the said plaintiff;

And it is further ordered that, if the said plaintiff shall give secur­
ity to the said sheriff as provided by law for the prosecution of the 
plaintiff’s claims and for the return of the goods, chattels and property
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so to be taken in withernam as aforesaid, if the return thereof shall 
be adjudged, then the said sheriff do take security with two sufficient 
sureties from the said defendant, V. D., to answer to the said plaintif! 
for the taking and unjustly detaining of his goods, chattels and per­
sonal property aforesaid;

And it is further ordered that the said sheriff do forthwith make 
return to {insert here the title of the officer from whose office the state­
ment of claim in the action was issued) what he shall have done in the 
premises, and do also return this order.

Dated the day of , 19
R.N.M. c. 40, form 113.

No. 114.—Pbohibition.

(Rules H9S-R05.)

(Title, etc.)
It appearing that the said has entered an

action against C. D. in the said Court, and that the said Court has no 
jurisdiction in the said cause (or to hear and determine the said action), 
by reason that (state facts showing want of jurisdiction),

It is ordered that the said be and he is hereby pro­
hibited from further proceeding in the said cause (or action) in the
said court. ll.S.M. c. 40, form 114.

No. 115.—Order Dismissing Motion Gf.nebai.lv. 

In the King’s Bench.
In Chambers.

(A'amc of the Judge or the referee.) 
Between

Upon hearing
filed the

A. B., plaintiff,

C. D., defendant.
, and upon reading the affidavit of 

day of , 19 ,

It is ordered that the application of be dismissed.
Dated the day of , 19

R.S.M. c. 40, form 115.

No. 110.—Order of Attachment.

(Rule 8/7.)

(Title, etc.)
In the King’s Bench.

To the sheriff, etc.

It is ordered that, upon the application of the plaintiff, you attach, 
seize and safely keep all the personal property, credits and effects, to-
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gvtlicr with all the evidences of title or debts, books and book accounts, 
or other accounts, vouchers and papers belonging thereto, or otherwise, 
of C. D., to secure and satisfy A. B. a certain debt, demand or claim of 
$ (the sum sworn to) , with his costs of
lotion, and to satisfy the debts, claims and demands of such other per­
sons to whom C. 1). may be liable for debt or damages as shall duly 
place their orders for attachment in your hands or otherwise lawfully 
notify you of their claims and duly prosecute the same;

And it is further ordered that, as soon as you shall have executed 
this order, you do return the same, with the inventory and appraise­
ment of what you have attached thereunder.

And it is further ordered that the defendant do file a statement of 
defence, if any, in the proper oflice on or before the

Dated at j this

R.S.M. c. 40, form 110; 3 Geo. 5, c. 12, s. 7.

No. 117.—Certificate of Attachment fob Registration. 

( Rule 820.)
In the Court of King’s Bench.
Manitoba.

Judicial District.

To wit:
I hereby certify that, on the day of ,

A 1). 10 , an order for attachment was issued from this office at the
suit of , plaintiff, against

, defendant, claiming dollars.

Dated at thi* day of ,
A.D. 19

{Seal)

Prothonotary (or Deputy Clerk of the Crown and Pleas.)
R.S.M. c. 40, form 117.

FORMS OF JUDGMENT.

No. 118.—Judgment in Default of Defence in case of Demand os 
a Debt or Liquidated Money Claim.

In the King’s Bench.
(Ilulc GOO.)

Between
A. B., plaintiff 

C. D., defendant
The day of , 10
The defendants (or the defendant, C.D.) not having delivered anj 

statement of defence to the plaintiff’s claim;
It is this day adjudged that the plaintiff recover against the saic 

il>•fendant $ , and $ costs taxed.
Signed) Prothonotary (or Deputy Clerk of the Crown and Pleas)

R.S.M. c. 40, form 118.
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No. 119.—Judgment in Default of Defence in Action fob Recovebi 
of Land.

(Rule 6IS.)
{Title, etc.)

The day of , 19
No statement of defence having been delivered herein,
It is this day adjudged that the plaintiff recover possession of tin 

land in the statement of claim herein mentioned and described at
(Signed)

Prothonotary (or Deputy Clerk of the Crown and Pleas).
R.S.M. c. 40, form 11!).

No. 120.—Judgment upon Confession by Defendant of Action foi 
Recovery of Land.

( Rule 6/7.)

(Title, etc.)

The day of , 19
The defendant. C. 1)., having confessed this action (or having con 

fessed this action as to part of the said land, that is to say: state the 
part),

It is this day adjudged that the said plaintiff do recover possession 
of the land in the statement of claim mentioned (or of the said part of 
the said land), with the appurtenances and costs to be taxed.

(Signed)
Prothonotary (or Deputy Clerk of the Crown and Pleas).

The above costs have been taxed and allowed at $ , as appears
by a taxing officer's certificate dated the day of . 1(1

(Signed)
Prothonotary (or Deputy Clerk of the Crown and Pleas).

R.S.M. c. 40, form 120.

No. 121.—Judgment in Default of Defence in Action fob Recovery 
of Land with Damages.

(Rule 6/J.)

( Title, etc.)
The day of , 19 .
The defendant not having delivered any statement of defence,
It is this day adjudged that the plaintiffs recover possession of the 

land in the statement of claim herein mentioned and described as
, in the City of

, and costs to be taxed, and it is further adjudged that 
the plaintiffs recover against the defendant damages, to be assessed.
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The above costs have been taxed and allowed at $ , as appears
by a taxing officer’s certificate dated the day of , 10 .

( Signed)
Prothonotary (or Deputy Clerk of the Crown and Pleas).

H.8.M. e. 40, form 121.

No. 122.—Interlocutory .Judgment in Default of Defence where 
Demand not a Debt, Money or Liquidated Claim.

(Rule 610.)
(Title, etc.)

The day of ,19
No statement of defence having been delivered by the defendant 

herein,
It is this day adjudged that the plaintiff recover against the de­

fendant as in his statement of claim demanded.
R.S.M. c. 40, form 122.

No. 123.—Judgment after Statement of Defence and Order under 

Rule 025.

(Title, etc.)

The day of , 19
The defendant having filed a statement of defence herein, and the 

plaintiff having by the order of . dated
day of , 19 , obtained leave

to sign judgment under the Rule of the Court for $ ,
It is this day adjudged that the plaintiff recover against the de­

fendant $ , and costs to be taxed.
(Signed)

Prothonotary (or Deputy Clerk of the Crown and Pleas).
The above costs have been taxed and allowed at $ , ns appears

by a taxing officer’s certificate dated the day of , 19
(Signed)

Prothonotary (or Deputy Clerk of the Crown and Pleas).
R.S.M. c. 40, form 123.

No. 124.—Judgment in Default of Defence, after Assessment. 

(Rule 610.)

(Title, etc.)
The day of , 19
No statement of defence having been delivered by the defendant 

herein, and the damages which the plaintiff was entitled to recover 
having been assessed at $ , as by
dated the , 19 , appears, it is adjudged that the
plaintiff recover $ and costs to be taxed.

R.S.M. c. 40, form 124.
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No. 125.—Judgment in case of trial uy Judge without Jury. 

(Itule 590.)
{Title, etc.)

The day of , 19
This action having, on the 

been tried before

ment be entered for the

day of , 19 ,
and the said , on the
, 19 , having ordered that judg-

It is this day adjudged that the recover from
the $ , and costs to be taxed.

(Signed)
Prothonotary (or D. C. of C. and P.)

The above costs have been taxed and allowed at $ , as appears
by a taxing officer’s certificate dated the day of , i«j

R.S.M. e. 40, form 125.

No. 120.—Judgment after Trial uy a Jury.
{Tille, dc.)

The day of , 19 .
This action having, <>n the 12th and 13th November, 19 . been

tried before the Honorable Mr. Justice and a jury of
the and the jury having found {state findings as
in Judge's or officer's certificate), and the said Mr. Justice 
having ordered that judgment be entered for the plaintiff for $ 
and costs of suit (or as the case may be) ;

Therefore, it is adjudged that the plaintiff recover against the de­
fendant $ t and his costs of suit to be taxed ( or that the plain­
tiff recover nothing against the defendant, and that the defendant 
recover against the plaintiff his costs of defence to be taxed, or as the 
case may be).

(For conclusion see Form 120.)
R.S.M. c. 40, form 120.

No. 127—Judgment after Trial of Questions of Account i«y 
Referee.

{Title, etc.)
The day of , 19

The questions of account in this action having been referred to 
. and he having found that there is due from the 

to the the sum of $ , and
directed that the do pay the costs of the reference ;

It is this day adjudged that the recover against
the said $ and costs to be taxed.

(Signed)
Prothonotary (or D. C. of C. and P.)

The above costs have been taxed and allowed at $ , as appears
by a taxing officer’s certificate dated the day of , i«i

(Signed)
Prothonotary (or D. C. of C. and P.)

R.S.M. c. 40, form 127.
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No. 128.—Judgment on Motion Generally.

( Rule 631. )

( Title, etc.)

having ordered that (a# in order of Court);

This action having on the clay of 10 ,
come on before the Court on motion for judgment on behalf of the 

, and the Court after hearing counsel for the 
having ordered that {us in order of Court) ;

It is this day adjudged that the recover against
the the sum of $ and costs to be taxed.

(Signed)
Prothonotary (or D. C. of C. and V.)

The above costs have been taxed and allowed at $ , as appears
by a taxing olliccr's cert ideate dated the day of , 11)

(Signed)
Prothonotary (or I). C. of C. and P.)

15.S..M. c. 40, form 128.

No 129.—Judgment 2N pursuance of order. (For use where leave
HAD BEEN GIVEN TO SIGN JUDGMENT UNLESS SOME CONDITION SHOULD 
BE COMPLIED WITH.)

{Title, etc.)

The day of , 19
Pursuant to the order of , dated , 19 ,

whereby it was ordered ami default having been made;
It is this day adjudged that the pi a inti If recover against the said 

defendant $ and costs to be taxed.
{Signed)

Prothonotary (or D. C. of C. and P.)
The above costs have been taxed and allowed at $ , ns appears

by a taxing ollicer’s certificate dated the day of , 19
(Signed)

Prothonotary (or D. C. of C. and P.)
R.S.M. c. 40, form 129.

No. 130.—Judgment in pursuance or order. (Fob use where leave 
HAS BEEN GIVEN TO SIGN JUDGMENT UNLESS MONEY SHOULD BE PAID
into Court.

{Title, etc.)

The day of , 19
Pursuant to the order of , dated the day of

,19 , whereby it was ordered that, unless
be paid into Court by the defendant within a week, the plaintiff should 
be at liberty to sign final judgment for the amount endorsed on the
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writ of aiimmons, with interest, if any, and costs, and the said defend­
ant not having paid into Court the said sum of $ , as con­
ditioned by the said order,

It is this day adjudged that the plaintiff recover against the de­
fendant $ , and $ for costs taxed.

R.S.M. c. 40, form 130.

Xo. 131.—Judgment for Defendant’s Costs on Discontinuance 

( Jtulc 500.)

{Title, etc.)
The day of . 11)
The plaintiff having by notice in writing, dated the day

°f . 10 . wholly discontinued this action (or withdrawn
his claim in this action for or withddrawn so much of his claim in this 
action as relates to—or as the ease may be),

It is this day adjudged that the defendant recover against the 
plaintiff costs to be taxed.

(Signed)
Prothonotary (or D. C. of C. and P.)

The above costs have been taxed and allowed at $ , ns appears
by a taxing officer’s certificate dated the day of , 10 .

{Signed)
Prothonotary (or D. C. of C. and P.)

R.S.M. c. 40, form 131.

Xo. 132.—Judgment for costs after acceptance of money paid into

{Rule 550.)
{Title, etc.)

The day of , 10
The defendant having paid into Court in this action the sum of 

s in satisfaction of the plaintiff’s claim, and the plaintiff
having by his notice, dated the day of , 1!) ,
accepted that sum in satisfaction of his entire cause of action, and the 
plaintiff’s costs herein having been taxed, and the defendant not having 
paid the same within forty-eight hours after the said taxation,

It is this day adjudged that the plaintiff recover against the dé­
tendant costs to be taxed.

( Signed )
Prothonotary (or D.C. of C. and P.)

The above costs have been taxed and allowed at $ , as appears
uy a taxing officer’s certificate dated the day of , ip

{Signed)
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No. 133.—Judgment on Motion afteb Trial of Issue.

( Rule 63b'. )

(Title, etc.)
The day of , 19 . (Date of order of Court.)

The (issues or questions) of fact arising in this action, by the 
order dated the day of , ordered to be tried
before , having on the day of , been
tried before , and the having found ,

Now, on motion before the Court for judgment on behalf of the 
, the Court having ,

It is this day adjudged that the recover against
the sum of $ and costs to be taxed.

(Signed)
Prothonotary (or D. C. of C. and P.)

The above costs have been taxed and allowed at $ , as appears
by a taxing officer's certificate dated the day of , 11)

(Signed)
Prothonotary (or D. C. of C. and P.)

R.S.M. c. 40, form 133.

No. 134.—Form ok Judgment for Sale or Foreclosure, with Refer­
ence as to Encumbrances, etc., and Orders for Immediate 
Payment and Delivery of Possession.

(ltulcs 616, 658.)
(Title, etc.)

The day of , 19
1. Upon the application of the plaintiff and upon reading an affi­

davit of proving the service of the statement of claim, and no
statement of defence having been entered in the said action, as by the 
I books in the office of the at ) appears,

2. It is ordered that all necessary inquiries be made, accounts 
taken, costs taxed and proceedings had for redemption or sale (or re­
demption or foreclosure), and that for these purposes the cause be 
referred to the master of this Court at

3. (Where judgment is for immediate payment add.) It is further
ordered that the defendant do, forthwith after the making
of the masters’ report, pay to the plaintiff what shall be found due to 
him for principal money, interest and costs at the date of said report, 
and upon payment of the amount due to him ( where judgment is for 
sale add, before the sale hereinbefore directed shall have taken place) 
that the plaintiff do assign and convey the mortgaged premises, and 
deliver up all documents relating thereto.

4. (Where judgment is for immediate possession add,) It is 
further ordered that the defendant do forthwith deliver to the plaintiff, 
or to whom he may appoint, possession of the lands and premises in 
question in this cause, or of such part thereof as may be in the possession 
of the said defendant.

305
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No. 135.—Form of Judgment for Foreclosure or Sale, Account
TAKEN ItY REGISTRAR. AMI ORDERS FOR IMMEDIATE PAYMENT AND
Delivery of Possession.

{Itiile GIG.) 

( Title, etc.)

The day of , 10

1. Upon the application of the plaintiff and upon reading an affi­
davit of proving the service of the statement of claim herein
upon the defendant, and no statement of defence having been entered in 
the said action, us by the (books in the office of the at

) appears,

2. This Court finds that the subsequent interest at the rate of
per centum per annum on the sum of principal

money secured by the indenture of mortgage in the pleadings men­
tioned, up to the day of next, being the time
appointed for payment as hereinafter mentioned, amounts to 
and that the e«.*ts of the plaintiff amount to
which said subsequent interest and costs being added to the sum of 

claimed by the statement of claim served on the defend­
ant make together the sum of

3. And upon the said defendant paying the said sum of
into the bank at the between the hours
of ten o'clock in the forenoon ami one o’clock in the afternoon of the 

day of next, to the joint credit of the plaintiff
and the accountant (ichere order for payment granted insert, or in ease 
the plaintiff shall firliere judgment is for sale add before the sale here­
inafter directed shall have taken place] recover the amount due to him 
under the order for payment hereinafter contained), it is ordered that 
the said plaintiff do assign and convey the mortgaged premises and 
deliver up all documents relating thereto;

4. But in default of said defendant making such payment by the
time aforesaid, it is ordered (ichere judgment is for foreclosure, after 
“it is ordered,” sag “that the said defendant do stand absolutely de­
barred and foreclosed of and from all equity of redemption in and to 
the said premises"; where judgment is for sale then after the words 
“it is ordered,” sag “that the said premises be sold, with the approba­
tion of the master of this Court at ”).

5. {If judgment is for foreclosure omit this section.) And it is 
ordered that the purchasers do pay their purchase money into court, 
to the credit of this cause, ami that the same when so paid in be applied 
in payment of what has been found due to the said plaintiff, together 
with subsequent interest and subsequent costs, to be computed and 
taxed by the said master, and that the balance do abide the further 
order of the Court.

li. I Where judgment is for immediate paginent, add) It is further 
ordered that the defendant do forthwith pay to the plaintiff
the sum of $ . being the amount due to the plaintiff at the
date hereof for principal money, interest and costs.

7. ( Where judgment is for immediate possession, add) And it is
further ordered that the defendant do forthwith deliver to the plaintiff 
or to whom lie may appoint, possession of the mortgaged premises, or 
of such part thereof as may be in the possession of the said defendant.

R.S.M. c. 40, form 135.

800



Court of King’s Bench. Cap. 40.

No. 130.—Form of Judgment fob Redemption issued iiy a Local

(Rules 616, 60S.)
{Title, etc.)

The day of , 19
1. Upon the application of the plaintiff and upon reading an nffi-

iliivit of proving the service of the statement of claim
rein, and no statement of defence having been entered in the said 

action, as by the (books in the office of the at ),

2. It is ordered that all necessary inquires be made, accounts
taken, costs taxed and proceedings had for the redemption of the pre­
mises in question, and that for this purpose the cause be referred to 
the master at ;

3. And it is ordered that, upon the plaintiff paying to the defend­
ant what shall be found due to him or, in case nothing shall be found 
line to the defendant, then forthwith, after the confirmation of the 
-aid master's report, the defendant do reconvev the said mortgaged 
premises, and deliver up all documents relating thereto;

4. It is further ordered that, in case the plaintiff shall make 
default in payment as aforesaid of what may be found due to the 
defendant that the plaintiff’s action do stand dismissed out of this 
i oiirt. with costs to lie paid by the plaintiff to the defendant forthwith 
after taxation thereof ;

5. It is further ordered that, in case nothing shall be found due 
from the plaintiff to the defendant, the defendant do pay the plaintiff 
his costs of this suit forthwith after taxation thereof, and that in case 
any balance shall be found due from the defendant to the plaintiff, the 
lei'endnnt do pay such balance to the plaintiff forthwith after the con­
tinuation of the masters’ report.

R.S.M. c. 40, form 130.

No. 137.—Form of Judgment for Administration.

(Rule 775.)

(Formal parts as usual.)
1. Upon the application of the above named plaintiff in the pre­

sence of the solicitor for the defendant (or no one appearing for the 
defendant although duly notified as by affidavit filed appears), and 
upon hearing read the affidavits and papers filed, and what was al­
leged by the solicitor for the applicant (or all parties),

2. It is ordered that all necessary inquiries be made, accounts
taken, costs taxed and proceedings had for the administration and final 
winding up of the personal (and real) estate of and for
the adjustment of the rights of all parties interested therein, by the 
muster of this Court at ;

3. And it is ordered that all balances which may be found due 
from the plaintiff or defendant (or any or either of them) to the said 
■•state be. forthwith after the same shall have been ascertained as afore­
said, paid into Court to the credit of this cause, subject to the further 
order of tt.e Court ;

4. And :t is ordered that such personal (and real) estate, or such 
parts thereof as the said master may hereafter direct, be sold, as the
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said master may direct, and that the purchasers do pay their purchase 
money into Court to the credit of this cause, subject to the order of 
the Court;

5. It is further ordered that the master do execute conveyances 
for any infant parties who by reason of their tender years are unable to 
execute the same.

, K.S.M. c. 40, form 137.

No. 138.—Form of Judgment for Partition or Sale.

( Kule

(Formal parts as usual.)

1. Upon the application of the above named plaintiff in the pre­
sence of the solicitor for the defendant (or no one appearing for the 
defendant, although duly notified as by affidavit filed appears), and 
upon hearing rend the affidavits and papers filed, and what was alleged 
by the solicitor for (the applicant or all parties),

2. It is ordered that all necessary inquiries be made, accounts
taken, costs taxed and proceedings had for the partition or sale of the 
lands and premises in the said affidavits mentioned, and for the adjust­
ment of the rights of all parties interested therein, or fur a partition 
of part and sale of the remainder of the said lands as may be most for 
the interest of the parties entitled to share therein (by the master of 
this Court at ) ;

3. And it is further ordered that the said lands, or such part
thereof as the said master shall think fit, be sold, with the approbation 
of the said master, freed from the claims of such of the encumbrancers 
thereon, if any, whose claims were created by parties entitled to the 
said lands before the death of the said testator (or intestate) as shall 
have consented to such sale, and subject to the claims of such of them 
as shall not have consented (and freed also from the dower of ,
as the case may be), and that the said master do execute the
conveyances on behalf of such of the infant parties as, by reason of 
their tender years, are unable to execute the same, and that the pur­
chasers do pay their purchase money into Court to the credit of this 
cause, subject to the order of the Court.

4. And it is further ordered that, in the event of a partition of the 
whole of the said land, or in the event of a partition of a part and the 
proceeds of the sale of the remainder being insufficient to pay the 
costs in full, the costs, or so much thereof as remains unpaid, be borne 
and paid by the said parties according to their shares and interests in 
the said lands (if there be any infant parties interested in the estate 
add), and that the proportion of the said costs payable by the infant 
parties respectively be, and the same is hereby declared to be, a lien 
on their respective shares, and that the plaintiff do pay the guardian 
of the infant defendants, his costs of this suit and that the same be 
added to his own costs.

R.S.M. c. 40, form 138.

No. 139.—Judgment or Order for Administration Accounts.

( Kule 659.)

This Court doth order that the following accounts and inquiries be 
taken and made by the master of the Court (or by the local master 
at ), that is to say: —

1. An account of the personal estate of A. B., deceased, the testator 
in the pladings mentioned, come to the hands of, etc. ;
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2. An account of the said testator’s debts;
3. An account of the said testator’s funeral expenses;
4. An account of the said testator’s legacies;
5. An inquiry what parts, if any, of the said testator’s personal

estate are outstanding or undisposed of
(?/ Ordered.)

And it is ordered that the following further accounts and inquiries 
he taken and made, that is to say:—

fi. An inquiry what real estate the said testator was seized of or 
entitled to at the time of his death;

7. An inquiry what incumbrances affect the said testator’s real

8. An account of the rents and profits of the said testator’s real 
estate received by, etc.

(7/ Sale Ordered.)
fi. An account what is due to such of the encumbrancers as shall 

consent to the sale hereinafter directed in respect of their encum­
brances;

10. An inquiry of what are the priorities of such last mentioned 
encumbrances.

And it is ordered that the testator’s real estate be sold, with the 
approbation of ;

And it is ordered that further directions and costs be reserved, until 
after the said master shall have made his report.

R.S.M. c. 40, form 130.

WRITS OF EXECUTION, Ac.

No. 140.—Writ of Fieri Facias.

In the King’s Bench.
Between

(Rule 680.)

A. B., plaintiff,
and

C. D. and others, defendants.
George the Fifth, by the Grace of God. of the United Kingdom of 

Great Britain and Ireland, and of the British Dominions beyond 
the Seas, King, Defender of the Faith, Emperor of India.

To the sheriff of the Judicial District , greeting:
We command you that, of the goods and chattels of C. D. in your 

bailiwick, you cause to be made the sum of $ , and also interest
thereon from the day of , (day of the judgment
or order, or day on which motley directed to he paid, or day from which 
interest is directed by the order to run. as the case may be), which 
said sum of money and interest were lately before the Justices of our 
Court of King’s Bench in a certain action (or certain actions, as the 
case may be) wherein A. B. is plaintiff and C. D. and others are de­
fendants (or in a certain matter there depending intituled “In the 
matter of E. F.,” as the case may be), by a judgment (or order, as the
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ruse may be) of our said Court, bearing date the day of
, adjudged (or ordered, as the case may be) to be paid by 

the said ('. I). to A. II., together witli certain costs in the said judgment 
(or order, as the ease may be) mentioned, and which costs have been 
taxed and allowed by one of the taxing officers of our said Court at the 
sum of $ , as appears by the certificate of the said taxing
master, dated the day of ; And that, of the
goods and chattels of the said C. D. in your bailiwick, you further cause 
to be made the said sum of $ (costs), together with interest
thereon from the day of ( the date of the cer­
tificate of taxation. The writ must be so moulded as to follow the sub­
stance of the judgment or order). And that you have that money and 
interest before our Justices aforesaid at Winnipeg immediately after the 
execution hereof, to be paid to the said A. II. in pursuance of the said 
judgment (or order, as the case may be). And in what manner you 
shall have executed this our writ make appear to our Justices aforesaid 
at Winnipeg immediately after the execution thereof. And have there 
then this writ.

Witness the honorable Chief Justice, etc.
The day of , 19 .

R.S.M. c. 40, form 140.

No. 141.—Fikri Facias on Ordkr for Costs.

( Itulcs ÜHO-tilH.)

(Title, etc.)
George the Fifth, etc.

To the sheriff of the Judicial District , greeting:
Wo command you that, of the goods and chattels of 

in your bailiwick, you cause to he made the sum of . for
certain costs which hv an order of our Court of King’s Bench, dated 
the day of , 19 . were ordered to be paid by
the said to , and which have been taxed and
allowed at the said sum. and interest on the said sum at the rate of (I 
per centum per annum from the day of , 19 ;
and that you have the said sum and interest before the Justices of our 
said Court at Winnipeg, immediately after the execution hereof, to be 
rendered to the said . And in what manner you shall have
executed this our writ make appear to us immediately after the execu­
tion hereof. And have there then this writ.

Witness, etc.
The day of , 19 .

KN DORN KM ENTS.
Levy $ and $ for costs of execution, etc., and

also interest on $ at 0 per centum per annum from the
day of .10 , until payment; besides sheriff’s

poundage, officer’s fees, costs of levying and all* other legal incidental 
expenses.

This-writ was issued by
of
agent for 
of
solicitor for the 

in your bailiwick.
, and resides at

R.S.M. c. 40, form 141.
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No. 142.—Writ of Venditioni Exponas.

(Rule 687.)

(Title, etc.)

George the Fifth, etc.
To the sheriff of the Judicial District , greeting:

Whereas, by our writ we lately commanded you that, of the goods 
and chattels of (’. I), (here recite fieri facias to the end). And on the 

day of you returned to our Justices in our
Court aforesaid that, by virtue of the said writ to you directed, you 
had taken goods and chattels of the said C. D. to the value of the money 
and interest aforesaid, which said goods and chattels remained in your 
hands unsold for want of buyers ; Therefore, we, being desirous that 
the said A. B. should be satisfied his money and interest aforesaid, com­
mand you that you expose to sale and sell, or cause to be sold, the goods 
and chattels of the said V. 1)., by you in form aforesaid taken, and every 
part thereof, for the best price that can be gotten for the same, and 
liave the money arising from such sale before our Justices aforesaid, at 

, immediately after the execution hereof, to be paid to 
the said A. B. And have there then this writ.

Witness, etc.
The day of , 19

R.S.M. c. 40, form 142.

No. 143.—Writ of Possession. 

(Rule 60S.)
(Title, etc.)

George the Fifth, etc.
To the sheriff of the Judicial District , greeting:

Whereas lately in our Court of King’s Bench, by a judgment of the 
said Court, A. B. recovered (or E. F. was ordered to deliver to A. B.) 
possession of all that , with the appurtenances, in your
bailiwick ; Therefore, we command you that you enter the same, and 
without delay cause the said A. B. to have possession of the said land 
and premises, with the appurtenances; and that you defend and keep 
him and his assigns in peaceable and quiet possession when and as often 
as any interruption may or shall, from time to time, be given or offered 
to them or any of them.

Witness, etc.
R.S.M. c. 40, form 143.

No. 144.—Writ of Delivery.

(Rule 605.)
(Title, etc.)

George the Fifth, etc.
To the sheriff of the Judicial District , greeting:

We command you that without delay you cause the following chat­
tels, that is to say (here enumerate the chattels recovered by the judg-
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ment fur the return of which execution has been ordered to issue), to 
be returned to A. It., which the snid A. It. lately in our 
recovered against ('. D. (or ('. I). was ordered to deliver to the said 
A. It.) in mi action in our said Court.* And we further command you 
that, if the said chattels cannot be found in your bailiwick, you distrain 
the said ('. I). by all his lands and chattels in your bailiwick, so that 
neither the said ('. I), nor any one for him do lay hands on the same 
until the said C. 1). render to the said A. It. the said chattels. And in 
what manner you shall have executed this our writ make appear to the 
Justices of our said Court at Winnipeg immediately after the execution 
hereof. And have you there and then this writ.

Witness, etc.
R.S.M. c. 40, form 144.

No. 145.—The like, hut instead of a Distress until the Chattel 
in returned, commanding the Sheriff to levy on the Defend­
ant’s GOODS THE ASSESSED VALUE OF IT.

(Proceed as in the preceding form until the * and then thus:)
And we further command you that, if the said chattels cannot be found 
in your bailiwick, of the goods and chattels of the said C. D. in your 
bailiwick you cause to be made $ (the assessed value of the
chattels). And in what manner you shall have executed this our writ 
make appear to the judges of our said court at Winnipeg, immediately 
after the execution hereof. And have you there then this writ.

Witness, etc.
R.S.M. c. 40. form 14/».

No. 140.—Writ of Attachment.

(Rules 70/-70.J.)
(Title, etc.)

George the Fifth, etc.

To the sheriff of the Judicial District , greeting:
We command you to attach C. I)., so ns to have him before us in 

our Court of King’s Bench, there to answer to us, as well touching a 
contempt which he, it is alleged, hath committed against us, us also 
such other matters ns shall be then and there laid to his charge, and 
further to perform and abide such order ns our said Court shall make 
in this behalf, and hereof fail not. And bring this writ with you.

Witness, etc.
R.S.M. c. 40, form 140.

No. 147.—Writ of Séquestration.

(Rules 703, 708.)

(Title, etc.)
George the Fifth, etc.

To the sheriff of the Judicial District , greeting:
Whereas lately in our Court of King’s Bench, in a certain action 

there depending, wherein A. B. is plaintiff and C. D. and others are 
defendants (or in a certain matter there depending intituled in the
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matter of E. F., as the case may be), by a judgment (or order, as the 
case may be) of our said Court recovered (or made) in the said action 
(or matter), and bearing date the day of ,
19 , it was adjudged (or ordered) that the said C. D. should pay
into Court to the credit of said action the sum of Jj> (or as
the case may be) ; Know ye, therefore, that we have given and by these 
presents do give to you full power and authority to enter upon all the 
lands, tenements and real estate whatsoever of the said C. D., and to 
collect, receive and sequester in your hands, not only all the rents and 
profits of his said lands, tenements and real estate, but also all his 
goods, chattels and personal estate whatsoever ; and, therefore, we com­
mand you that you do, at certain proper and convenient days and hours, 
go to and enter upon all the lands, tenements and real estate of the 
said C. D., and that you do collect, take and get into your hands, not 
only the rents and profits of his said real estate, but also all his goods, 
chattels and personal estate, and detain and keep the same under seques­
tration in your hands until the said C. D. shall pay into Court, to the 
credit of the said action, the sum of $ (or as the case may
be) and clear his contempt, or our said Court make other order to the 
contrary.

Witness, etc.
R.S.M. c. 40, form 147.

No. 148.—Delivery of Assessed Value of Chattels.

(Title, etc.)

George the Fifth, etc.
To the sheriff of the Judicial District , greeting:

We command you that without delay you cause to be returned to 
the following chattels, namely (enumerate chattels recov­

ered by judgment for the return of which execution has been ordered 
to issue), which the said lately (recovered against or was
ordered to deliver to the said ), in an action in our Court
of King’s Bench ;

And we further command you that, if the said chattels cannot he 
found in your bailiwick, then, of the goods and chattels of the said 

in your bailiwick, you cause to be made ( the assessed 
value of the chattels). And in what manner you shall have executed 
this our writ make appear to us in our said Court immediately after 
the execution hereof. And have there then this writ.

Witness, &c.
ENDORSEMENTS.

If the chattels cannot be found in your bailiwick, levy $ ,
the assessed value thereof, and interest thereon at 0 per centum per 
annum from the day of , 19 , until payment,
besides sheriff’s poundage, officer’s fees, costs of levying and all other 
legal incidental expenses.

This writ was issued by

agent for 
of
solicitor to the

The defendant is a 
at

, who resides at

in your bailiwick.
, and resides
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No. 149.—Bench Warrant. 

(Rule 475.)
Province of Manitoba.

Between

To E. F.

A. B., plaintiff, 

C. D., defendant.

Whereas proof lias been made before me that H. N. was duly sub- 
pœnaed to give evidence on behalf of the plaintiff (or as the case may 
be), in the cause at the sittings of the Court (or as the
case may be), at Winnipeg (or as the case may be), which commenced 
on the day of , 19 , that the presence of the
said H. N. is material to the ends of justice, and that the said If. N. 
has failed to attend in accordance with the requirements of the sub-

These are, therefore, to command you to take the said H. N. and 
to bring and have him before me at the said sittings, or before such 
other Judge as may be presiding thereat, there to testify what he may 
know concerning the matters in question in the said cause, and that 
you detain him in your custody until he shall have given his evidence, 
or until the said sittings shall have ended, or until other order be made 
by the Court concerning him.

Given under my hand, this , A.D. 19

J. J. M.
R.8.M. c. 40, form 149; 3 Geo. 5, r. 12. s. 8.

PETITIONS OF RIGHT.
No. 150.—Petition.

In the King’s Bench.
To the King’s Most Excellent Majesty.

The humble petition of X. B , of , by his solicitor,
E. F., of , showeth that (state the facts).

(Conclusion.)
Your suppliant therefore humbly prays that, etc.
Dated this day of , 19 .

(Signed) A. B.
or C. D., counsel for A. B. 
or E. F., solicitor for A. B.

R.S.M. c. 40, form 150.

No. 151.—Certificate or Judgment fob Petitioner.

To the Honorable the Treasurer of Manitoba.
Petition of right of A. B., in His Majesty’s Court of King's Bench 

at Winnipeg.
I hereby certify that, on the day of , A.D.

, it was by the said Court adjudged (or decreed or ordered) that 
the above named suppliant was entitled to, etc.

Judge's signature. 
R.S.M. c. 40, form 151.
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CERTIFICATES, BONDS, ETC.

No. 152.—Form of Certificate of Officer after Trial.

(Title, etc.)

I certify that this action was tried before the Honorable Mr. Justice 
(and a special jury at on the

and days of October, 111 ).
The jury found (state findings).

(If the Judge give instructions as to the judgment thereon, add), 
and the said judge directed, etc. (as the case may be).

Dated the day of , 19

R.8.M. c. 40, form 152.

No. 153.—Replevin Bond.

(Rule 863.)

Know all men by these presents that we, A. B. (the plaintiff), of 
, VV. G., of . and J. S., of , are

jointly and severally held and firmly bound to W. P., Esquire, sheriff 
of the Judicial .District, in the sum of of lawful
money of Canada, to be paid to the said sheriff, or his certain attorney, 
executors, administrators or assigns, for which payment to be well and 
truly made we bind ourselves and each and every of us in the whole, 
our and each and every of our heirs, executors and administrators, 
firmly by these presents, sealed with our seals.

Dated this day of , one thousand nine hun­
dred and

The condition of this obligation is such that, if the above bounden 
A. B. do prosecute his suit with effect and without delay against C. D. 
for the taking and unjustly detaining (or unjustly detaining, as the 
case mag be) of his cattle, goods and chattels, to wit: (here set forth 
the property distrained, taken or detained), and do make a return 
of the said property, if a return thereof shall lie adjudged, and also do 
pay such damages as the defendant shall sustain by the issuing of the 
order of replevin if the said A. B. fails to recover judgment in his said 
suit, and (in cases to which rule 864 applies) also shall indemnify 
and save harmless the said C. D. from all loss and damage whicn 
lie may sustain by reason of the seizure and of any deterioration of 
the property in the meantime,'in the event of its being returned, and 
all costs, charges and expenses which the said C. I). may incur, includ­
ing reasonable costs not taxable between party and party, and further 
do observe, keep and perform all rules and orders made by the court 
in the said suit, then this obligation shall be void, or else remain in 
full force and virtue.
Sealed and delivered ^ 

in the presence of /

FORM OF ASSIGNMENT.

Know all men by these presents, that I, VV. P., Esquire, sheriff of 
the Judicial District, have at the request of the within
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named (’. I)., the avowant (or person making cognizance) in this cause, 
assigned over this replevin bond unto the said ('. D., pursuant to the 
statutes in such case made and provided.

In witness whereof I have hereunto set thy hand and seal of office 
this day of , one thousand nine hundred and

Sealed and delivered 1 
in the presence of )

( The bond mag be the bond of any guarantee company authorized 
to transact business in this Province, if the sheriff approves of the 
same, in trhich case the form shall be varied accordingly.)

R.S.M. c. 40, form 153; 3 Geo. 5, c. 12, s. 0.

No. 154.—Certificate of Taxation.

(Rule 953.) 

(Title, etc.)

I certify that the costs of the 
allowed at $

Dated, etc.

have been taxed and

R.S.M. c. 40, form 154.

No. 155.—Satisfaction Piece.

(Rule 669.)

(Title, etc.)

Satisfaction is acknowledged between plaintiff, and
defendant, in an action for $ and costs.

And do hereby expressly nominate and appoint ,
solicitor, to witness and attest execution of this acknow­
ledgment of satisfaction.

Judgment entered on the day

Signed by the said in the presence of
me of , one of the solicitors
of Ilis Majesty’s Court of King’s Bench for Mani­
toba. And I hereby declare myself to be solicitor 
for and on behalf of said expressly named
by and attending at request
to inform of the nature and effect of
this acknowledgment of satisfaction (which 1 ac­
cordingly did before the same was signed by me). 
And 1 also declare that I subscribe my name 
hereto as such solicitor.

(Signature) 
the above named 

plaintiff.

Date

310
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No. 150.—Form op Debt Attaciimf.nt Book.

Form of Debt Attachment Hook under Rule 77/.

R.8.M. e. 40, form 160.

No. 157.—Interrogatories.

(Rule 4?3.)

In the King’s Bench.
Between A. B., plaintilT, and C. D., E. F. and O. II., defendants.

Interrogatories on behalf of the above named (plaintilT or de­
fendant C. D.) for the examination of the above named (defendants 
E. E. and G. II. or plaintiff).

1. Did not, etc.
2. Has not, etc.
(The defendant' E. F. is required to answer the interrogatories 

numbered .)
( The defendant G. II. is required to answer the interrogatories 

numbered .)
5-0 Ed. 7, c. 17, s. 2. part.

No. 158.—Answer to Interrogatories.

I Rule -J23.)
(Title ns in No. 157 supra.)

The answer of the al>ove named defendant E. F. to the interroga­
tories for his examination by the above named plaintiff.

In answer to the said interrogatories, T, the above named E. F. (or 
I, J. K., the secretary of the above named E. F.), make oath and say 
as follows:—

5 0 Ed. 7, c. 17. a. 2. part.

No. 150.—Order under “The Foreign Tribunals Evidence Act, 
1850."

(Rule .720.)

In the King’s Bench, Manitoba.
(a) Referee in Chambers.

In the matter of “Foreign Tribunals Evidence Act, 1850” (10 and 
SO Viet., c. 113) ;
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And ill the matter of n (civil or commercial or criminal) proceeding 
now pending liefore (6) 
intituled ns follows:—

Plaintiff,

Defendant.
TTpon rending the affidavit (if any) of 

filed the <lny of
10 , and the certificate of (c)
Hint proceedings are pending in the (d)

in (e) and that
sneli Court is desirous of obtaining the testimony of (/)

It is ordered that the said witness do attend liefore (<j)

who is hereby appointed examiner herein, at (h)
on the dnv of

10 , at
o'clock, or such other day and time as the said examiner may appoint, 
and do there submit to lie examined upon oath, or affirmation, touching 
the testimony so required as aforesaid, ami do then and there produce 
«)

And it is further ordered that the said* examiner do take down 
in writing the evidence of the said witness, or witnesses, according to 
the rules and practice of this Court pertaining to the examination 
and cross examination of witnesses (or as may be otherwise directed): 
ami do cause each and every such witness to sign his or her depositions 
in his, said examiner’s presence; ami do sign the depositions taken in 
pursuance of this order and when so completed do transmit the same, 
together with this order, to the prothonotarv of this Court at Winni 
p«'g f"r transmission to the said court or tribunal desiring the evidence 
of such witness or witnesses.

Dated this day of in

7 8 Ed. 7. c. II. Sell.

No. 100.—Certificate under "Tiie Foreign Tribunals Evidence Act.

IHSO.”
( Rule 522.)

. L _ _ Prothonotarv of the
Court of King's Bench in Manitoba, hereby certify that the documents 
annexed hereto are ( 1 ) the original order of this Court dated the

made in the matter of
pending in the at
in the of
directing the examination of certain witnesses to be taken liefore 

. and (2) the examination and
depositions taken by the said
pursuant In the said order, and duly signed and completed by him on 
the day of 19

Dated this day of 10

SIS
7-8 Ed. 7. c. II. Reh.
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new notice of trial for, when neces-

pending. pleading matters arising, li'4. 
possession of land, by mortgagors 

for, 16.
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AVI'ION S—Continued 
Sheriff. Iiy, against debtor of debtor,

ADPINfi PARTIES to action, (See 
Parties), 75, 70.

AD.hirit.XMEXT of trial. Us. 
ADMINISTRA i l >N OF .11 'll E, jui

isdictiou of K. 1$., 9.
ADMINISTRATION. ( See Affidavit),

administrator only to upjiear on, 60. 
vlaiins in. 66. 
rosis on, 236.
form of judgment for. 307. 
fourteen dux s' notice of motion for,

.lodge in Chambers, jurisdiction of, 
on. 235. 

local, of, 235.
Master's office. 28. 

procedure in, 236. 28. 
accounts, 28. 
outstunding estate, 236.

Manitoba and Ontario practice 
compared, 235.

Ontario practice, new. 235.
local Master's jurisdiction, in. 235. 

order fur. entry of, 164, 235. 
form of. taking accounts, 308, 235. 
refused, when. 235. 

originating notice, 235.
certain matters to be brought up 

on. 235.
new Manitoba practice, 235.
Ontario practice, 235. 

parties to proceedings in. 71. 
personal representative, application 

for. by. 236.
Referee has jurisdiction if motion 

unopposed, 235, 24. 
not otherwise. 235, 24. 

reference in, 28. 
rules governing, 189. 
service in. 237, 235. 

infants, on. 236. 
mode of, 236. 

posting by, 236.
unnecessary proceedings in, 229.

ADMINISTRATOR, (See Administra­
tion; Executor.) 

action by. 275. 
security for costs of. 275. 
pendente lite. appointment of, 71.

ADMISSION. (See Pleading.) 
costs caused by not making, 229. 
counsel at trial, by, I Is, 182. 
defence, in statement of, 95, 103. 
failure to make. 182. 

costs occasioned by, 182. 
penalty for, 192. 
pleadings, in. 116, 114. 
secondary evidence allowed on. 182.

A DM ISSION—Conti n ued 
form of, in pleadings, 99. 
judgment on, 205. 

motion for, 205.
summary relief on. 205. 

manner of making. 114. 
notice to make, 140. 

form of. 14tt.
payment into Court not to be con­

strued ns. 143. 
pleadings, in. 116, 114.

silence of, is no. 119. 
proof of, 141.
secondary evidence on failure of. 182. 
settling. 99. 
when to be made, 116. 

ADVERTISEMENT. (See Master's Of- 
flee. Mortgage Action, Refer

attachment, of distribution of pro­
ceeds after, 200.

claims after date fixed in. how re­
ceived, 192.

creditors by Master, for, 44. 90, 32.
form of. 251. 

publication of. 50. 38. 
sale bv Master, of, 49. 37. 

AFFIDAVIT, administration, by exam­
iner of claims in, 191. 

form of, 257.
answer to interrogatories, in, 107. 
attachment, in, contents of, 197.

for stay of proceedings in, 204. 
cross-examination on, 130, 131. 

form of notice of, 248.
Ontario practice. 169. 
prohibition, none on affidavit filed 

on motion for. 168. 
scope of, 168.
solicitors, verifying disclosure, none

default, of, on application for F.O.F. 
or F.O.S., 170.

disclosure by solicitors or plaintiffs, 
verifying. 55. 

no examination on. 55. 
evidence at trial, use of, as, 129. 
exhibits to, 180.

filing of, 180. 
filing, before using, 181.

irregular or, inadmissible other­
wise, 181.

rule may not be waived, 181. 
custody of. and, 35. 
form of. 259.

garnishment, in, contents of, 185. 
form of, 350.

illiterate persons, by, 140. 
increase, of, contents of, 233. 
information and belief, on, 233, 226, 

180.
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AF F11) WIT—Continued 
interpleader, un. contents, of. 1217. 

by huilées ami carriers, 2-3. 
form of, 260.

judgment notwithstanding defence, on 
motion for, 15s. 

after evidence taken on. 159. 
mandamus motion, supporting. 214. 
mandamus order, showing compli­

ance with. 213.
mortgage actions, verifying claim iu, 

156.
production, on. (See Production), 118. 
requirements of. 180.

information and belief, 233, 226,
180.

grounds of to be stated, 180. 
otherwise irregular and inad­

missible. 180.
replevin order, on application for, 208. 
scandal in. 122.
service, of, tiling after default ot 

defence, 153. 
mileage to effect. 233. 
statement of claim, of, 86, 88. 
form of, 255.
with notice of motion, when re­

quire.!. 181.
sworn before solicitor of party 

using. 181.
may not be used. 181. 

rule is peremptory, 181.
View of property, on application for, 

152.
AGEXt Y BOOKS, See Solicitors’ 

Agents.)
AGENTS, (See Solicitors’ Agents.) 
ALIMONY, (See Pleading; Costs.) 

action for, 1. 
pleading in, 1. 
proof required in, 1. 

costs in. 1. 
counsel fees in. 1. 
cruelty, legal, defined. 2. 
defence in. adultery a, 2. 

condonation of. 2. 
unchastity before marriage, no, 2. 

offer to receive wife back, no, 1. 
separation deed, is a. 2. 

impeachment of. 2. 
decree for restitution of conjugal 

rights. 2.
husband not given, 1. 
interim. 1.

allowed only from date of order 
unless claimed. 3. 

from commencement of action if 
specifically claimed, 3. 

amount of, 200. 
application for. 200, 3, 1, 

time for. 200, 3.

ALIMONY—Continued
merits not to be heard on. 3. 

order for. 3, 1.
attachment, not enforced by, 200. 
necessity for. must be, 200. 
offer to resume co habitation no 

ground for refusal of, In 
some cases, 200.

proof of marriage entitles to 
unless defendant shows 
cause, 200. 

refused, when. 200.
if defendant has no means, 200. 

registration of, 3. 
time for applying for. 200. 
undertaking to go to speedy trial, 

to contain. 1. 
submission to pay, 157. 

judgment for, 3. 
registration of, 3. 

effect of, 3.
jurisdiction of court to order, 1. 
pleading in actions for. 3, 1. 
registration of judgment of, 3. 
statement of claim in. 95. 

service of. 95.
out of jurisdiction. 95. 

submission to pay interim. 157. 
ALTERATIONS in affidavits, verifica­

tion of, 13», It".
AMENDING PLEADINGS. (See Plead­

ings), alterations, how made, 103,
128.

defendant, by, without leave, 103, 124. 
leave for. how obtained. 103, 125. 
plaintiff, by. without leave. 102, 123. 
to include new matter arising pend­

ing action, 104.
AMENDMENTS, judgment or order, of, 

165.
generally. 105. 
trial at.' 103, 106, 128.

APPEALS, (See Court of Appeal; 
County Court; Master; Master’s 
Report; Referee.)

Appeal, Court of. to. 215, 214. 
appealable matters. 24. 
certificate of taxation, from, 271, 214. 

party ami party, 214. 
solicitor and client, 214. 

objections, 215.
written, when required. 215. 

no appeal unless taken. 215. 
principles applied on, 215. 
review by Taxing Officer re­

quired. 215. 
costs of. 212.
County Court, from. 212. 
documents, from order to produce, 

113.
hearing of, 63, 62, 52, 51.



324 INDEX.

APPEAI S—Continued 
interpleader, front < . *'. juilgmeut.

Judge in i hainbers, front, 13. 
discretion of, review on, 13.

to. 13.
Referee, from. 13.

Master, front. 47. 36, 35.
objection# must be taken before.

36, 35.
writing not required, 35. 

report of, to Judge in i hambers, 36. 
time for, 36.

extension of after confirmation 
non-appeulnlde matters, l'4. 
reasons for judgment, none from, 213. 
Referee, front. 214.

discretion of reviewed on, when, 
J14.

principles applied, 214. 
right of. lost by acting on order. 214. 

partial compliance allows from part 
not complied with. 214. 

when not prejudiced, 168. 
rules governing generally, 107. 
setting down. 30.
Supreme Court, to. 212.
Surrogate t'ourt, from, 212. 
taxation, from, 238, 160, 
vacating lis pendens, from order, 167. 

A1TEH ATlONS. adding parties after 
change of interest, to discharge 
order, 142.

commission . rogatoire, for order

when dispensed with. 139. 
copies of papers, for, lu7. 
infants' estate, to sell, etc., 11*3, 
inspection, for order for, 120. 
relief, for. may be motion for judg­

ment. 101.
replevin order, for discharge of, 210. 
rules governing, generally. 125, 122. 
Sheriff's fees, respecting, 237. 
striking out pleadings, for order for. 

121.
trial at bar, for. 140. 
trial, to change place of, 140. 

APPOINTMENT. advertisement of 
sale, to settle. 4!*. 37. 

attendance cm. what sufficient, 110. 
committees of lunatics et al, of, 53. 41. 
examination for discovery, for, 111. 

of witnesses on judge's order, for, 
131.

judgment, to settle. 47, 34.
Master's, effect of. same as warrant. 

47. 34.
receiver by Master, of. 53, 40. 
service of. on encumbrancer#, 54, 45. 
under powers, when valid, 13.

ARREST for debt abolished, 11*5.

ASSESSMENT OP DAMAGE». (See 
I lamages.)

ASSIGNEE, claim by. for benefit of 
creditors, how sued, si, 80. 

meaning of expression, 17. 
pleading denial of right to claim as, 

Inti, 119.
rights of, after notice given, 17. 

ASSIGNMENT, debts and choses in ac­
tion. of. 10, 17. 69, 5. 

moneys due by Manitoba must bo 
accepted by Treasurer, of, 17. 

right of action in deceit not within

new, not necessary in pleadings, 101,
120.

pendente life, action continues after,
141.

replevin bond. of. 210.
ASSINIBOIA, rights acquired under

ASSIZES, adjournment of, for non-ar­
rival of judge, 21. 

commission of, 22.
non jury cases not to be tried at. 21. 

ATTACHING CREDITOR, service of 
certain notices on. 93, 92.

ATT At *11 M ENT, (See Enforcement of 
Judgments or Orders; Attach­
ment of Debts; Committal.) 

absconding debtors, Ontario practice, 
241.

affidavit on. 242.
defective may not be supplemented 

by affidavits in answer, 242. 
form of. 242. 

bailable proceedings, 241. 
corporations, 242.

within jurisdiction for. 242.
County Court, in, 241. 
criminal conversation, 241.

Rule 812 inapplicable in. 241. 
injunction order, enforce, to. 10. 
jurisdiction in. 242.

if debtor out of, must bring with­
in. Rule 2t*o. 242. 

motion to set aside order in, 242. 
material on, 242. 
non disclosure, ground for, 242. 

Ontario practice, 241. 
order in. 242. 

addressed to Sheriff, 243. 
delivery of, 242. 
does not bind lands, 242.

certificate of does on registra­
tion. 242. 

ex parte, 243. 
setting aside. 242. 

motion for order. 242. 
material on. 242. 
non disclosure, ground for. 242.
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A TT.Uï IM K NT-! ontinued
order un production, for neglecting to 

comply with. 121.
penalty payable by Sheriff not liable

person of. forbidden, 173, 241. 
property, 241. 
rules governing. 2"7. 195 
service of order of. 87,89 

costs of, 227.
solicitor, of, for failure on discovery, 

121.
undertaking, for breach of. 57. 

tort. Rule 812, inapplicable in actions 
of. 242.

writ of. enforcing certain judgments,

form of..312. 
leave to issue. 177. 

writ, for non return of. 178, 17b. 
\TT.\i 'll.MENT OK DEBTS. (Sec At­

tachment; Enforcement of Judg­
ments or Orders.) 

application for. .231. 
time fur. 231.

execution, no priority over attach­
ment in certain eases. 231. 

garnishee. 234. 
discharge of. 234.

Manitoba practice. 234.
Ontario practice. 234. 

duties of. 233.
must suggest claim of third 

party, 233.
Ontario practice, 231. 
order, garnishee, 233. 

application for. 233. 
setting aside. 233. 

order. 233. 
application for, 233. 

final one. a. 233.
Referee in chambers. 233. 

jurisdiction to order, has, 233. 
where garnishee disputes lia­

bility. 233.
none to try issue, 233. 
none to dispose of claims of third 

party, 233. 
third party, 233. 
what may be attached, 232, 231. 

future payments under agreements 
for sale of lands. 233. 

even if assumed by third party.
233.

liability of purchaser of company, 
in certain cases. 232. 

what may not be attached. 232.
debt due debtor jointly with third 

person, 232.
monies paid to County Court clerks 

under garnishing order. 232. 
ited damages, 232.

ATTACHMENT OF DKBTS-Cont'd 
who may attach, generally. 231. 

judgment creditor. 231. 
persons entitled to enforce judg- 

men or order. 231. 
plaint iff. when action is pending, 

231.
ATTENUA.\t E for examination of 

judgment debtor. 183.
ATTORNKYGENERAL. (See Petition 

of Right.)
action to enforce public right, to bo 

party to. 53.
injunction action, when party to. 10. 
when validity of statute questioned, 

19.
AWARDS, jurisdiction of K. B. as to,9. 
HAIL, attachment, when granted iu,2<i3. 
BAILEES, interpleader by, 223.

satisfaction of lien of. 224. 
BALANCE BOOK, contents of. 59. 
BANK, payment of suitors’ money 

into. 5(1, 57, 4, 8, 47.
BAR. trial at. 146.
BARRI XU CLAIMANTS in inter 

pleader, 223.
BARRISTER, lieu on funds preserved 

by him, has no, 268.
BENCH WARRANTS, form of. 314. 

how obtained. 12,8.
BIDDING at Master's sale, method of, 

51. 38.
who may take part in. 50. 38.

BILLS OF SALE AND (MATTEL 
MORTGAGE ACT. when attach 
ment order affects, 199. 198. 

BOND, filing ami custody of, 35. 
property in, transferable by deliv-

Receiver, required on appointment 
of. 53. 41.

Replevin, assignment of, 210. 
form of. 315. 
security for sheriff in, 210. 
foi......f, 115.

security for costs, as. to whom 
made. 241.

Book OK DIRECTIONS, how kept, 58. 
BOOK, solicitor’s and agents, 62. 61,

1

BOOKS OF ACCOUNT, contents of. 58. 
evidence, as. when prima facie, 

45. 33. 
forms of. 58.

BREACH OF PROMISE of Marriage 
action, jury trial for. 24. 13. 

CARRIERS, interpleader by, 223. 
CAUSES, meaning of expression, 4, 

short style of, lufi. 
step in. cures previous irregularity. 

105.44
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CAUSE OF ACTION, joinder of, 81,
80, 79.

CERTIFICATE, account, of state of, 
57. 48.

attachment order, of. 199. 
enforcement of, 200. 
form of. 269. 
lapse of, 206. 
registration of. 199. 

form of. of judgment for petitioner, 
SI 4.

under Foreign Tribunals Evidence 
Act. 318.

interpleader issues, of finding in. 
219.

judgment, to sign, 149. 
form of, 315.

lis pendens, of, registration of, 181. 
shorthand writer, of judge for costs 

of, 228.
Taxation of costs, of, 238. 

form of, 316.
taxing officer of. effect of filing. 235.

CESTUI QUI TRUST may sue without 
notice to others. 74, 69. 

no limitation in action of, against 
trustee, 16.

CHAMBERS, accounts in, taking, 125. 
adjournment to court from, 125. 
appeals from, 169, 168. 
business that may be transacted in, 

124.
costs of unnecessary appearance in, 

239.
hearing of certain motions in, 225,

114.
judge in, 23. 

powers of. 125.
CHARGING ORDER, (See Stop Order; 

•Payment Out.)
•CHOSES IN ACTION, when assignable

at law, in.
CLAIMS OF CREDITORS, administra 

tion in. how adjudicated, 191. 
when allowed without proof, 192. 
when proof required, 192. 
compromise of, by sheriff, 204 
proof of, in attachment, 203.

CLEAR DAYS, meaning of expression, 
(See Time). 109.

CLERK OF THE CROWN AND 
PLEAS, deputy in outside dis­
tricts, 27, 19.

style of prothonotarv, 27, 19.
CLERK OF THE PEACE, style of pro- 

thonotary, 27.
COGNOVIT ACTIONEM, when ineffec­

tual to support judgment, 156.
COMMISSIONERS for administering

oaths, ■->.
appointment of, by judges, 28.

COMMISSIONERS—Continued
commissions to take evidence, under

Be<
COMMISSIONS, assize, of, 22.

evidence, to take. (See Commissions
for Examination of witnesses; 
Examination.)

aged or infirm persons, of, 173. 
de bene esse, 173. 
order required for, 137. 

application for, 171.
good faith must appear on, 171, 

170.
Ontario practice, 170. 

material on, 171, 170. 
evidence required need not be 

shown, 171.
facts intended to lie proved 

need not be shown, 171, 
170.

special circumstances must ap­
pear. 171, 170. 

principles applied on, 171. 
refused, when, 171. 

defendant's rights, 171. 
letters rogatory in aid of, 171. 

practice respecting, 171. 
history of, 171.

request to examine witnesses, new 
form, 171.

manner of taking examination 
under. 172, 171, 170. 

shorthand, may not be in, 170. 
Master, jurisdiction of, to order,

171.
certificate required. 176, 171. 

application for, 176, 171. 
plaintiff's right to, 171, 170. 
request to examine in lieu of, 173. 

new practice, 173. 
when required, 173. 

return of. time for, 178. 
suppress, motion to, 178.

Ontario practice. 178. 
time for return of, 178. 
use of evidence taken on, 177. 

opposite party may use, 177. 
examination of witnesses, for, 133. 

form of, 283.
Master's certificate, on, 134. 
objections to validity of, 136. 
opening of, 36, 19. 
order for, form of, 289. 
return of. 136. 
to whom directed, 134. 

sequestration of, 174, 173. 
COMMITTAL. (See Attachment.) 

grounds for, 146.
discovery, failure to attend for. 146. 

to make, 146.
judgment debtor, of. 228.



INDEX. 327

< 'OMMITTAL—Continued
failure to attend for examina­

tion, for, 228. 
refusal to answer, for. 228. 

production, failure to make. 156. 
refusal to make. 156.

COMMITTEES OF LUNATIC'S, (See 
Lunatics), et al, actions by and 
against, 79. 78. 

appointment of, 53, 42, 41. 
time for passing accounts bv, 54, 42.

COMMON LAW POWERS of"judge at 
trial. 25.

COMPUTATION of time, lit), 108.
CONCBALED PROPERTY, replevin of. 

(See Replevin), 211.
CONDITIONS PRECEDENT, allege 

t ion and proof of, 100, 119.
CONDITIONS of sale by Master. 50, 38.
CONFESSION of action of judgment, 

1.56.
CONSOLIDATION of actions, (See Ac- 

allowed. when, 188, 187. 
cross actions, of. 105. 
libel, in actions for, 188, 187. 
mechanics’ lien actions, in, 188, 187.

CONSTABLES, duties of. 31.
CONTRACT, breach of. where to com­

mence action for. 64. 53. 
effect of denial of, in pleadings, 100, 

119.
implied, how alleged in pleadings. 

100, 118.
CONTRIBUTION, order for determina­

tion of, 75, 72.
CONTROVERTED ELECTIONS, prac 

tice on Dominion matters, 33.
CONVEYANCER, (See Master's office), 

foreclosure or sale, after. 56, 47. 
fraudulent, motion to set aside, 180. 
Master, after sale by, 51, 39.

settlement of, by, 45, 32. 
settling, on sale of infant's estate, 

19.5.
CO-PARTNERSHIP, (See Partners.)
COPIES, application for, in writing, 

107.
attachment order, of, 202. 
depositions at examination, of, effect 

of, 114.
documents of. filed on motion, 125. 

how obtained, 107. 
when produced at commission, 135. 

Master's office, for, must be directed,
15, 33.

office abolished, 79, 70. 
order of trial of interpleader issue, 

of, 222.
pleadings, of. limitation on, 98, 113.
service, for, 107.
special case, of, for judges, 126.

! CORONERS, application of certain 
rules to, 178.

CORPORATIONS, affidavit in attach­
ment against, 198. 

mandamus order, by, as to, 213. 
production, on. by, 119. 

answers to interrogatories by, 117.
! depositions of officers, of, how used,

115.
of past officers, of, how used. 116. 

examination of, as judgment debtors, 
182.

non-production, by, penalties for, 121. 
officers of. requirements for affidavit

by, 189.
not to he parties for discovery onlv, 

70, 63.
proof of incorporation, when re­

quired, 100, 119.
Service of papers on. 89, 92.

COSTS. (See Taxation), administration, 
of. 189.

adverse possession, where, 155. 
alimony action, in, 1. 
allowance of taxed, in lieu of com­

mission, 26.
appearance (defence) order allowing 

does not carry costs of appearing, 
(defending) unless specifically 
ordered. (Ont.), 66. 

bill of, what is a, 270. 
block system (Ontario), 262. 
certificate to prevent set off, of, 263. 

allowed, when, 263. 
refused, when. 263. 

counsel, against, for refusal to ad­
mit, 148. 

fees. 264, 1.
alimony actions, in. 264, 1. 
allowed, when, 264.

County Court, 264.
jurisdiction governing. 264.

Crown actions, in, 87. 
against, 87.

defendant in case of erroneous sur-
roy, 151.

discontinuance, of, 186. 
endorsement of, on writs, 176. 
examination for discovery, of, 264. 
fee on settlement, defined. 270. 
further directions, of, 266. 
garnishee, of. 188. 
general fee. 270.
injunction, application for, of. 266. 
interrogatories, of vexatious, etc., 117. 
interpleader issues, of, 219. 

after trial in C. C\, 222. 
of sheriff in, 220.

judgment for. after change of in­
terest, 143. 

jury actions, of, 263. 
jury has no power as to, 263.
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VOKTS—( onVinued
law tri ', laxiililr a-, ulirii paid. 15. 
leave tu |n*rfect defective material, 

of. 132.
libel actions. 263.
limitât ion of. exception. 230.
lis pendens, of applU'Ution vacating,

J <17.
lump sum. 270. 
mortgage actions, in. 46.

when no notice of creilit given 
mortgagee may lu- deprived of.
46.

next friend, liahility of. for. 67. 
princijdcs applied in giving. 262. 

bailiff in actions against. 264. 
frown actions, in. 262, 87. 
exaggerated damages, in actions, 

where plaint ill’ has. 263. 
half costs, given. 262. 
jurisdiction increased during trial, 

if. 263.
libel act mis. 263.

damages nominal, if. 263. 
overcaution, occasioned by. 272. 
partnership action, in. 262.

payable out of assets unless judge 
orders. 262.

success divided, if. 262. 
successful part v ordered to pav,

262.
proceeding defined. 266. 
production, on failure to make. lilt, 
protests, etc., of, how recovered. 14s. 
rules governing, generally. 242. 226. 
satisfaction, after pavmcnt iuto court 

in. 113.
set oil. of. 263. 

certificate to prevent, 263. 
when given. 263. 

withheld. 263.
Sheriff, of. in action after attach 

ment, 2»3.
solicitor, against, for delaving trial. I

14».
“special importance or difficulty.*' in j 

cases of, 266. 
stop order, of, 60. 
tariff, nf. 277. 
taxation of, til. 50. 

appeals from, hi».
third party proceedings, in. 7». 77. 
unnecessarv procedi tigs. of. 272, 265, 

264.
reply, of. 122.

viewing property, of. 1.73, 1.72. 
t'i)V\sKI„ admissions by, at trial. 14**. 

fees. (Sc- fusts.)
order for pavmcnt of costs bv, 230. 

POINTER' I. XIM. (See heading. I 
agaiii't plaintiff alone. 106. 

plaintiff and tlfird party, 106.

( (fl*NTKRCLAIM—Continued
style of cause in. 1U7. 

amendment of. (see pleadings amend-

without leave. 124. 
arising nut of jurisdiction, 105. 
counterclaim, to. when allowed. 109. 
defence to. 112, 105.

time for delivery of. 108, 107, 105. 
vacation not to be reckoned in, 

36.
who may file, 108. 

effect of. »o‘. 
judgment on. 96.

default of defence, in, 105. 
payment into court in respect of. 185. 
pleading, principles governing. 105, 

104.
proceedings subsequent to. »7. 
service of. 107. 

party on. 107. 
stranger to action, on. 107. 

striking out. (See Pleadings—striking 
out). 105.

motion for order. 105.
Referee, jurisdiction of. 105. 

third party brought in by, cannot 
counterclaim against plaintiff by 
counterclaiming. 106. 

defence by. 108, 107. 
unliquidated damages, for. not to bo 

set off if independent. 5. 
withdrawal of. 144.

foi vn ( (M'RT. (See Appeal; Attach­
ment; Replevin.) 

appeals from. 212. 
attachment in. 241. 
books of. attachment for wrongfully 

obtaining. 219.
costs of action improperly brought in 

K. B . 263.
jurisdiction governing. 264. 

interpleader when tried in. with, re­
spect to writs of. 221. 

judgment of. 67. 
registered. 67. 

effect of. 227, 67. 
jurisdiction of. 264. 
next friend, adding on transfer from, 

78, 67.
receiver of monies paid into, under 

garnishee order. 11. 
transfer from, to K. It.. 78, 16. 

infant pin inti IV. by. 78. 
next friend, nd ling on. 78, 67. 
order for. 16.

improperly made, is a nullity if,
U

jurisdiction required. 16. 
refusal of by K. B. Judge pre­

cludes County t'ourt Judge 
from making. 16.



INDEX. 329

COIN TV VOV RT—( 'ontinucd
ut at émeut of claim to issue on.

62, lti.
ol’NTY coVRT • ASKS, transfer of. 

to K. It.. 32. 16.
H’XTV COURT JUDGMENT, sale of 

Inml under, 1 Hi.
• oVRT, adjournment to chambers

appeal. of. (See Court of Appeal), 62. 
applications to. how brought, 122. 
costs to be in discretion of. excep-

of unnecessary appearance in. 230. 
judgment ami process of. effect of. 8. 
jurisdiction of. 7.
Meaning of expression. 5. 
powers and rights of. 8. 7. 

urilT HOOKS, inspection of. 32.
• oVRT OK A DREAD.

act respecting. 212, 52. 
appeal to. 212, 52.

Countv Court, from. 212.
K. It..' from. 212.
Surrogate Court, from. 212. 

jurisdiction of. 212, 52. 
coVRT IN BANC, constitution of. 52. 

jurisdiction of, 52. 
former, 52. 
present. 52.

proceedings before, 52. 
sittings of. 52.

COVRT OP i IIANCKRY, court to have 
powers of as in 1870, 8.

COURT STENOGRAPHERS, appoint­
ment of, 81. 

oatli of, 31.
REDIT, notice of, in mortgage ac­

tions. 83, 84.
order for foreclosure after, 83, 84.

1 REDITORS, (See Master's office), ad­
ministration, attendance of. in,

advertisement for, by Master, 190, 32. 
form of, 251,

claims of in action to set aside fraud­
ulent judgment, l.*>7. 

how dealt with, 45, 55, 32. 
meaning of expression. 195. 
municipality, school district, etc., of, 

181 2.
notice to, as to proof of claim. 192. 

form of, 252. 
when claims payable. 192. 

form of, 258.
penalty against for refusal to pro- 

dur. , 191.
production of securities by, 190, 

form of. 251.
transfer of property to defraud, 196-7. 

RIER’8 PEES, fixing of. 32.

CRIMINAL CASES, judges to hold
trials of, 29.

CRIMINAL. CONVERSATION, (See 
Attachment; Jury Trial.) 

action for, 3. 
damages in, 3.

measure of. 3. 
jurisdiction in. 3. 
jury trial unless waived. 13, 3. 
marriage, proof of required. 3. 
measure of damages in. 3. 
Saskatchewan, no action for. in. 3. 
trial bv jury unless waived, 3. 

CRIMINAL MATTERS. Act not to 
affect practice on, 83. 

construction of rules of court on, 34. 
return of, to prothonotarv, 37.

CROSS ACTIONS. (See Actions.) 
counterclaim, when proper. 105.

consolidation in such cases, 105. 
payment into court in. 188.

! separate issues in. 188. 
j CROWN ACTIONS. (Bee Petitions i 

Right.)
! CROWN SIDE, construction of rules of 

court on, 34. 17.
, practice on, not affected by Act. .33,

17.
DAMAGE FEASANT, replevin after 

distress, 209.
DAMAGES, (See Pleading; Injunc­

tion.)
action for, 60. 

joinder in. 60. 
trial by jury in, 14. 

assessment of. cause of action con 
tinuing, 148.

form of judgment after. 201. 
land, in action for. 154. 
non repair, in actions against muni­

cipality for, 192.
attachment of goods, when, granted 

for. 197.
injunction, in lieu of. 12, 7. 

granted. 12. 
refused. 12.

liquidated, relief against, 13. 
prayer for general relief, not granted 

under. 97.
I setting up in defence, 5. 
i third party procedure, in. 76.

DEATH. (See Transmission of In 
terest.)

1 DEBENTURES transferable by deliv­
ery, property in. 17.

DEBT ATT A i II MENT HOOK. form of. 
317.

how kept. 188.
DEBTOR, absconding to defraud cred- 

196.
action against, by sheriff, after at­

tachment, 205.
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DEBTOR—Continued 
meaning of expression, 184, 193. 
non resident, liability of. 196. 
return of property to. after attach-

DEBTS, arrest for, abolished, 195. 
How assignable at law, 16, 5. 
interest on, of estate in administra­

tion, 190.
obligations and liabilities, meaning of 

expression, 186.
DECEASED PERSON, representative 

of, in action, 70. 64.
DEFENDANT, attachment, special bail 

by in, 203.
costs against, of several actions on 

one bond, 227.
of. against another defendant, 228. 

interpleader, by, 217. 
joinder of. 69, 60.
Meaning of expression, 5. 
non-appearance of. at trial. 147. 
notice of motion on, before defence, 

123.
objection by, for want of parties, 73- 

74. 70, 69.
Possession of land, must show legal 

right to. 150.
protection of, after erroneous survev, 

151.
recovery of land, in actions for, 67, 

57.
replevin, indemnity of, in, 210-211. 
when not permitted to defend, 157- 

158.
DEMURRER, (See Pleading; State­

ment of Defence), 100. 
allowed. 118, 100. 
effect of, 101. 
forbidden in Ontario. 100. 
multifariousne*s got rid of by, 61. 
one, out of several defendants, bv, 

163.
ore tenus. 102.
pending, motion to strike out im­

proper, if, 123.
plaintiff's substitute for, 123, 101. 
plea, to. 101.

should be to whole, 102. 
striking out proper practice if plea 

clearly had, 102.
principles applied in sustaining. 101. 
questions of law on pleadings in 

Ontario, loo. 
examples of. 101. 

setting down for hearing. 159. 
statement of defence, in, 101. 

practice on. 101.
DEPOSIT at Master's sale. 51, 38. 

return of. to defendant, 83. 84. 
where sale requested bv mortgagor, 

82. 83.

DEPOSITIONS, copies of, how used, 
114.

corporation, of officer of. 115. 
discovery examination, how taken 

on. 114.
evidence, use of, as, 115.

at trial. 129-136. 
return of. to court. 115. 
signing of. before Special Commis­

sioner. 136.
DEPVTV CLERK OF CROWN AND 

PLEAS, duties of. 36. 19. 
office of, 30. 
powers of, 36, 19. 
seals of office of, 30.

DEPUTY CLERKS, duties of. 35, 19. 
DEPUTY OFFICERS. (See Officers.) 
DIRECTIONS, administration order, as 

to carriage of, 189. 
foreclosure, after, in redemption ac­

tion, 85. 87.
Further, motion on, 191.
Special, after originating notice, 226. 
third party practice, application for. 

in. 78. 77.
DISCLOSURE, affidavit verifying, 55. 

no cross examination on, 65. 
demand for. 65. 
partners, by. 66.
O-intiff's. by, 65, 54. 
solicitors, by. 65, 64. 
staying proceedings for failure to 

make. 65-66, 65, 54. 
DISCONTINUANCE of action, 144. 

abandonment of action, 190. 
form of. 248.
form of judgment for costs on, 304. 
notice of. 187. 

time for, 187. 
withdrawal of, 191, 187. 

consent on, 187. 
with costs, 187. 
without costs, 187.

DISCOVERY, (See Examination of 
Judgment Debtor; Corporations; 
Examination; Libel.) 

examination viva voce, for, 139. 
affidavit on production, on. 139. 

conclusive in Ontario. 139.
in certain cases when claiming 

privilege in Manitoba. 147. 
corporation of, 140. 

answers on. compelling. 158. 
appointment. 142. 

original must be served on solici- 
ror, 144.

subpoena on party, 142. 
service of. 143, 142. 

attendance, 141. 
compelling, 141. 
penalty for non . 143. 
subpoena, 165, 143, 142.
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DISCOVERY—Continued
alterations and interlineations 

in, 146. 
form of. 142. 

alterations in, 165, 146. 
should not read “from day to 

day,” 142.
second may not issue where ex­

amining party makes de­
fault. 143. 

service of. 143. 
witness fees with, 142. 

before whom. 143. 
persons specially appointed by 

order, 143.
special examiners, 139. 

committal, 146. 
motion for. 146. 
order for, 146. 
motion for, 146.

form of notice, 146. 
material on, 146.

strictly scrutinized, 146. 
notice of. 146.

requirements of. 146. 
service to be personal, 146. 

penalty for non attendance, is. 146. 
for refusal to answer. 146. 

corporation, 63. 
officer of, 141.

duty to prepare for, 141. 
Manitoba and English practice 

compared, 139. 
meaning of term. 140. 
not to be party for discovery 

only. 139, 63.
on other officers' affidavit, 154. 
out of Manitoba, 141. 
several may be examined, 141. 

servants of, meaning of term, 141,
140.

County Court, procedure on transfer 
from. 145, 67. 

de bene esse. 165.
how obtained, (See attendance, com­

pelling), 141.
interrogatories, may be administered,

150, 141.
after examination, 150, 141.

suggested change. 151. 
answers to, sufficiency of. 151.

Referee, power of to consider, 161. 
libel actions, in. 161.
Ontario practice, 160. 
particulars, further, ordered. 151. 
relevant to issue, must be. 151. 
striking out defence, 151. 
witnesses, disclosure of, 154, 151. 

Manitoba. 141.
within, parties, 143, 141.

officer of foreign corporations, 
156.

DISCO VERY-Vontinued 
without, parties, 143, 141. 

non-attendance, on. penalty for, 142. 
if service on party, 142. 

on solicitor, 143, 142. 
notice to solicitor, 48 hours, 144, 143. 
objections, form of in depositions, 

148.
order required for. 165.

certain cases under Rule 402, in,
139.

examination of party, for whose 
benefit action brought, 142, 139. 

defended, 142, 139. 
none in Ontario now, 142. 
not required for examination of 

second officer of corporation,
141.

Ontario practice, 141. 
particulars, 141.

discovery allowed before ordered in 
certain cases, 141. 

application of defendant, 141. 
of plaintiff, 141.

party for whose immediate benefit an 
action is brought or defended,
142, 139.

meaning of term, 142, 139. 
upon order only, 142, 139. 

procedure on, 145.
examiner's powers, 145. 
exclusion of opposite party, 145. 
objection to questions, 147. 

how made, 147.
Ontario practice, 147. 
to form of depositions, 148. 

[production of papers on, 142.
obtained by notice to produce, 142. 

subpoena D. T., 142. 
scope of examination, 141, 139. 

affidavit on production, on, 147, 
141, 139.

cross-examination, is a, 148. 
evidence relating to opposite 

parties' case. 147. 
no discovery of. 147. 

irrelevant questions, what are. 147.
need not be answered. 147. 

issues raised on pleadings confine, 
148.

privileged matters, questions as to, 
147.

questions properly asked, 147. 
relevant questions, what are, 147. 

account, in actions for, 147. 
indemnity against costs as to- 

promised, 147.
partnership actions, in, 147. 
trade name, in actions against 

use of. 148.
witnesses, names of need not be 

disclosed, 147.
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DI St '( )\ Kit V—( 'ontinurd
privilege, men* disclosure of, 

gives no. 154. 
service. 143. 142. 

personal, 142.
solicitor, on. in lieu of personal ser- 

vice. 143.
solicitor's agent, on. 50.

inI examiners, duties of. 139. 
exclude parties, right to, 145. 
objections, to transmit, 147. 
state opinion, to. 147. 

not reviewed, 145. 
striking out defence. 146. 

application for order. 146. 
certificate of examiner required 

on. 146.
failure to produce documents on 

examinai ion no ground for,
146.

time for. 141.
before particulars ordered. 141. 

trial. 139.
defendant, of, after time for filing 

defence expires. 140. 
party to issue, of. after order filed, 

140.
plaintiff, of. after defence filed. 

140.
third party, of. after order for 

directions, 152, 140. 
use of, 150, 149. 
who may examine. 141. 

defendant, 139. 
party adverse in interest, 139. 

for whom action maintained. 139. 
third, may examine the defend­

ant serving him only, 140. 
plaintiff. 152, 140, 139. 

who may he examined. 141. 
corporations, officers of. 141. 

on affidavit made by other offi-

meaning of term, 140. 
past, in Manitoba. 140.

not in Ontario. 150, 140. 
servants of. 141, no. 

party adverse in interest. 140, 139, 
138.

meaning of term. 141.
for whose immediate benefit 

action brought or defended.
142, 140.

third party, only by defendant | 
serving him. 152, 140, 74. 

witnesses, disclosure of. 154, 147. 
answers in interrogatories, in. 151. 
exam in at ion for discovery, on. 

154, 147.
examination of things. 141.

analysis At" medical preparation re­
fused. 141.

DISCOYKRY—Continued 
photographs of documents, 152, 135. 
physical examination of parties, 139. 
property, inspection of. 215. 

DISMISSAL, 
action, of. 187.

failure to bring on new trial no 
ground of. 187.

inherent jurisdiction to order. 187. 
want of prosecution, for, 145. 

DISTRESS, jury trial of action for ex­
cessive. 24. 13.

Replevin after unlawful, 208.
DISTRIHVTlON, of proceeds of attach 

meut, by sheriff, 2nd.
Return of overplus to debtor after,

DISTRICT REGISTRAR, certain rules 
of Court apply to. 17*.

Doc I'M ENTS, care and custody of, 36. 
copies of. filed on motion, 125. 

how obtained, 107. 
may be attached to depositions, 

135.
notice to inspect, 12<* 

to produce, 120. 
order for inspection of. 120. 
penalty for non production of; 119. 
pleading, how described in, 99, 117. 
production, administration in. 190. 

discovery examination, on. 112. 
generally, 1 IS.
Master, to, 44. 32. 
motion or petition, on, 131. 
order, after, 113.
original of. from L.T.O., etc., 127. 

return of. 108. 
transmission of, 108,

ELKtilT, writ of, abolished, 180. 
ELISORS, certain rules of court apply 

to, 178.
ELOIGN M ENT of property, effect of,

212.

EMBARRASSING matter in pleadings, 
how struck out. 102. 122. 

EMPLOYER'S LIABILITY ACT, jury 
trial of action for damages under. 
24. 13.

EN'cl'MBRANVERS, appointments to 
be served on. 54, 45. 

foreclosure of, after notice, 55, 45. 
notice to, 54, 44. 
parties, to be. 54. 44.

I sale instead of foreclosure, mar apply 
tor. 82. 82.

EX<'VMBRAXVES. certificates as to 
in Master's office, 54. 43. 

inquiry a< to. on reference. 54. 43. 
ENDORSEMENTS, execution, on writ 

of, 275.
petition, on, 1*8. 

to vary judgment, on, 265.
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ENDORSEMENTS—Continued 
statement of claim, on, 95, 100. 

of defence, on, 95, 102. 
ENFORCEMENT OK JUDGMENTS 

AM) ORDERS. (See Attach 
ment; Execution.) 

attachment, writ of, 218. 
dispense with, 219. 
directed to sheriff, 219. 
judgments enforced by. 218.

not for pavment of money. 219, 
218.

not for payment of costs. 220, 
219.

leave required for, 219, 218.
Judge's discretion final, 220, 219. 
Referee has no jurisdiction, 219. 

when it issues, 219, 218. 
injunction by, 218.
judgment for payment of money, 218. 

how enforced. 218.
for payment of costs excluded,

219.
sequestration in place of. 219. 

if party absconded. 219. 
out of jurisdiction, 219. 

ENTRY, finding of fact by judge at 
trial, of. 149.

judgments and orders, of, 1(52-4. 
satisfaction piece, of, 166. 
trial, for, 146.

EQUITABLE RIGHTS, enforcement of,
12.

incidentally appearing. 14. 
EQUITABLE WASTE. (See Waste.) 
EQUITY AND LAW, confirmation of 

decrees in, 28.
fusion of former systems of, 42. 
to be administered concurrently. 12. 

ERRORS IN JUDGMENT, correction 
of clerical, 165.

ESTATE in administration, inquiry as 
to outstanding, 190.

EVIDENCE, (See Commissions), ad­
ministration order, on application 
for. 189.

answers to interrogatories as, 118. 
appeals from Chamber orders, on. 169.

further evidence on. 192. 
boohs of account, when, prima facie, 

45. 33.
depositions on discovery, use of. as, 

105.
experts to give, on request of judge. 

51.
Foreign tribunals, obtaining for, 137,

178
Garnishment, of third persons in. 188. 
interpleader application, on, 218. 
leave, mnv not be withdrawn with­

out. 149.

EVIDENCE—Continued 
mistake, how, supplied when omitted 

by. 148.
motions, on. 169.
omitted by accident, allowance of,

191.
rule applies in actions against over­

holding tenants, 192. 
petition to vary judgment, on. 165. 
rules of. generally, 127-140. 

EVIDENCE BY COMMISSION ACT, 
1859, proceedings under, 138. 

EXAMINATION, administration, of 
claims in, 191.

aged or infirm persons, of, 133.
form of order for, 292. 

commission rogatoire, under, 138. 
discovery for. Ill, 

costs of. 228.
depositions, how taken at, 114. 
explanatory, 112. 
how conducted, 112. 
objections to questions at, 113. 
outside Manitoba. 122. 
refusal to attend on, 113. 
special report, by examiner, 115, 
time for, 112;

ex parte, may be executed. 137. 
infants on sale of estate, of certain, 

194.
interrogatories, on written, 134, 
judgment debtors, of. 182-185.

as to means of, 183, 
married woman as to settled estate, 

of. 11.
opposite party, of. at trial, 128. 
personal, after injury, 116. 
persons about to leave Province, of, 

133.
prisoners, of, 132. , 
witnesses, of. by Master, 44. 32. 

on motion, of, 131-132. 
EXAMINATION OF JUDGMENT 

DEBTORS, (See Examination.) 
appointment for. 229. 
assignor under Assignments Act, Rule 

applies to, 228.
attendance, compelling. 229, 228. 

conduct money must be paid debtor, 
-‘-".i, 888.

expenses must be paid debtor. 229, 
228.

committal, grounds for. 229.
answers unsatisfactory, 230. 
refusal to answer. 228. 

to attend. 229, 228. 
motion for, 230. 

material on. 230. 
examiner's certificate to be 

filed on. 230.
conduct of examination, 230.
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EX AMIN VI'ION UK .IVIKi.MENT 
DEHTOKS— Continued 
examiner, discretion of. 230.

power of. 230. 
taking ilown answers. 230. 
witnesses’ privileges, 230.

converse with counsel, none to, 
230.

identification of documents, on.
230.

corporation, of. 229. 
officers of. 229. 

committal of. 230.
Manitoba, 12 months. 230. 
Ontario, <1 months. 230. 

production of documents. 229. 
by corporation, ami not by offi­

cers, 229.
judgment for costs only. 228.

no examination under in Manitoba,
228.

expressly provided for in On­
tario. 228.

order for. when required, 229.
if desired before officers other 

than those in Rule 747. 229. 
under Rule 749. 229. 

not otherwise, 229. 
material on application for, 229,

status of officers to be examined. 
228.

must show <m. 228. 
satisfactory answers, wlint are, 230. 
scope of examination. 230. 

may question as to. 230.
debtor's property and disposition 

of, 228.
information to be used in suit 

against third party, 229, 228. 
reasons for refusal to pay, 228. 
willingness to pay. 228. 

may not question as to. 228. 
generally. 228. 
wife's property, 228. 

time for examination. 228. 
who may be examined, 228. 

individual debtor resident abroad 
out of jurisdiction, quaere, 228. 

judgment debtor, 228. 
officers of corporations, 229. 

past, 229. 
present, 229.

EXAMINER SPECIAL, (See Examina 
lion for Discovery, of Judgment 
Debtor; De Dene Esse.) 

EXCLUSION of public from certain 
trials. 24.

EXECUTIONS, (See Enforcement of 
Judgments; Receivers; Writs), 
generally, 170-82.

Act respecting, 223.

EX ECl TIONS—( 'ontinued 
equitable. (See Receivers). 216. 
interpleader applications, in case of

lands, against. 43.
deceased persons, of. 226. 
judgment affecting. 226, 216. 

registration of. 226. 
renewal of. 226. 
sale under. 226, 223. 

sale of, under execution. 226, 223. 
limitation of time for issue of. 174. 
maturing claims, against, ls7. 
meaning of expressions “issuing 

against.” 170.

parties to action, bv persons not. 174
175.

partnership property, against. 218, 65. 
individual partner, if judgment 

against, 218, 65.
charging order required. 218, 66. 

pending revision of taxation, may 
issue*. ‘233.

renewal of. Manitoba practice. 222.
Ontario practice. 222. 

return of. Order for. 223. 
disobedience to. 223.

penalty for. 224, 223. 
to be fildl with order for. 224, 223. 

sale under, 226, 223. 
sale of goods under, after inter- 

pleader, 219. 
writ of. see writ. 222.

costs of. to be endorsed on, 222. 
teste ol 222.

EXECUTION CREDITOR, exclusion of. 
after interpleader. 219. 

service of certain notices on. 93, 97.
EXECUTORS, action against, of de­

ceased defendant. 143. 
by. for execution of trusts. 74. 69. 

de son tort, orders for account 
against. 71. 65.

discretion of. when not affected by 
notice, 226.

joinder of claims by or against, .81.80. 
jurisdiction of K. B. ns to. 9. 
parties to actions may be. 70, 63. 
pleading where representative cap­

acity denied, 100. 119.
EXHIBITS (See Affidavits) at trial, 

custody of. if judgment reserved. 
149.

delivery out after. 193. 
marking. 149.

EX PARTE ORDER. 115, 7. 
generally. 115. 
injunction for. 7. 
particulars for. 115.

EXPERT EVIDENCE, how obtained. 
62. 51.
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EXTRADITION Ai T, proceedings

1 XTKAORDINARY remedies, 195, 221. 
FALSE IMPRISONMENT, jury trial of 

action for. 24. 13.
FEES, (See Law Fcc» Act), appoint­

ment of administrator pendente 
life. on. 71. 61. 

affidavits, for filing, 110. 
deputy clerk of Crown and pleas, of, 

30.
filing, must he paid. 52, 15.

non compliance with Rule a valid 
objection. 52, 15.

(iovermnent not to pay, 29. 
how, payable, on court process, 25*. S. 

local master, of. 29. 
officers must not appropriate. 29. 
sheriff, of. how computed. 2.17.

to, when return ordered, 177. 
shorthand writers, of. 62, 51. 
witnesses and criers, of, .12.

FIERI FACIAS (See Writ) de terris 
not to issue, ISO. 

issue and effect of writ of, 172.
FIRM NAME, judgment against, how 

enforced, 172.
service on person trading under, 

suing in, 7.1. 69.
FOLIO meaning of expression, 107. 
FORECLOSURE. (See Master's Office; 

Mortgage Action), sale and re­
demption. Ô4-50. 43. 

entry of order for, 164. 
ti mi I order of. 83. 84. 
form of judgment for. 164. 
joinder of claim in action for, 81, 

80, 79.
sale instead of, 82. 82. 
services of proceedings in. 9.1, 96. 

FOREIGN JUDGMENTS, (See Judg 
ment, Pleading.) 

actions on, 4. 
defences in, 4.

only those which might be 
pleaded in the original

pleading, in. 4. 
embarrassing, 4. 

striking out, 4. 
default, signed on. 4. 

enforceable only if defendant domi­
ciled within jurisdiction of 
foreign court. 4. 

domicile, rule of, 4.
change of. 4. 

final, must be, 4. 
i irisdiction of foreign court. 4.

attornment to, effect of, 4. 
proof of. 4.

FOREIGN iriHiMKNTS-Cont'd
substituted service, not enforced in 

Manitoba, if signed on, 4. 
FOREIGN TRIBUNALS. obtaining evi

FOREIGN TRIBUNAL»* EVIDENCE 
ACT, 1 s56. form of certificate 
under. 318.

form of order under. .117. 
proceedings under, 137. 

FORFEITURE, powers of court to 
grant relief against, 1.1. 

relieving against. 9.
FORMS, books of acount in K. B.. of.

part of the Act, are. 16. 
rules, include. 16. 
schedule, in, to be used, 16.

FRAUD. 115. 
action for, 115.

particulars in, 118, 115. 
amendment, to plead. 127.

allowed at trial. 127. 
jurisdiction of K. B.. in. 9. 
pleading (See pleading), 99. 

FRAUDS, Statute of Frauds, (See 
Pleading; Amendment.) 

•FRAUDULENT CONVEYANCE, mo­
tion to set aside. 180.

GAOLERS, duties of. 31.
GAOLS, to be prisons of court. .11. 
GARNISHEE, discharge of, by pay 

ment. 188.
enforcing payment by. 186-7. 
issue where liability of. disputed. 1<7. 

GARNISHMENT, form of order for, 
# -.".'l 292.
penalty payable by Sheriff, not liable 

to, 248.
rules governing, 185.

GOODS, sale of perishable, 2"I. 215, 
writ for specific delivery of. 171. 

GUARANTOR, effect of giving time to 
principal debtor on. 18. 

GUARDIANS, actions bv and against, 
79. 78.

appointment of, ad litem to infants 
I after judgment, xn, 78.

ad litem for lunatics, 89. 91. 
personal application, on, 80, 79, 78. 
service on infant, after, 89. 91. 
unsound mind, to defend person of, 

8(i. 78.
costs of, how paid, 227. 
notice to. in certain cases. 122. 
petition for appointment of. on sale 

of estate, 194.
HABEAS CORPUS, ad testificandum, 

form of, 285.
attachment of sheriff, after, 179. 

HEARING, petition to varv judgment 
of. 165.
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HEARING*—Continued
special cases, of, 126. 
trials. 62. 61.

II El HS AT LA W. representative in 
action. 72. 68.

HOLIDAYS for court officers. 35, 18. 
llol'RS of business for court offices,

18.
HORSE. when Sheriff may break open,

211.
HVSBAND AND WIFE, joinder of 

claims by and against, 81. 80. 
IDIOTS, jurisdiction of K. B.. as to, Iff. 
INDEMNITY, order for determination 

of question of. 75, 72. 
ILLITERATE PERSONS, affidavits by. 

140.
IMP. ACT. 8 and it Win. 3. cap. 11, en­

forcement of. 154. 
replevin bonds subject to. 210. 

IMPRISONMENT for contempt of 
order to pay money, 184. 

IMPROVEMENTS to land, allowance 
for, after erroneous survey. 151. 

relief for, when made under mistake 
of title. 152.

INEANTS, custody and education of, 28. 
disposition of money recovered on be­

half of. 172-3. ‘
entrv of order for sale of estate of,

164.
guardian ad litem of, notice to. 122. 
judgment against, in mortgage ae-

jurisdietion of K. B. as to. lit. 
parties to actions, as. 72. 
partition order, rights of. in. 193. 78. 
property of. rules governing. 193-5. 

examination as to. by. 240. 
local Masters, under order only, 

240.
Masters, under order, 240.
Referee, without order. 240. 

infants. Act affecting. 239. 
out of jurisdiction. 240.

Manitoba and Ontario practice, 
240.

petition affecting, form of. 239.
Rule 772 applies to. 239.

Referee has no jurisdiction as to.
239.

except to examine infants and 
witnesses. 239.

witnesses, examination of. as to,t
239.

service of. 13, 8S, 91. 
taxation id' costs in actions concern­

ing. 61. 60.
INFANTS’ ACT. THE, application of, 

to K. B.. 12.

I N.ll* NOTION, (See Damages.) 
acts only in personam, 7. 
application for. 7. 

allegations on, 7.
appointment of receiver pendente life 

operates as. 10.
attachment, penultv for contempt of,

10.
Attornev-General, when to be party,

10.
costs, application for, of. 266.

ex parte applications for, of. 7. 
damages in lieu of. 12, 7.

reference to ascertain, 21. 
ex parte, 7. 

application for. 7. 
costs of. 8. 
disclosure on. 8. 

dissolution of, 8. 
laches disentitles to, 8. 
nondisclosure, ground of setting 

aside, 8.
not always given effect to. 8. 

second, granted. 8. 
setting aside. 8.

interim preservation, property, of,
(See). 7.

interlocutory, order for. 7. 
granted, 8, 7.
jurisdiction, in. of K. B., 8. 

local judge's jurisdiction. 28, 7. 
mandatory, 8.
motion to commit for contempt of,

10.
to continue. 7.

second ex parte injunction al­
lowed, 8.

to suppress, improper, 8. 
non-compliance with, 10. 

penalty for, 10.
corporation, if by a, 10. 

parties in action for, 10.
Attorney General when one of. 10. 

personam, acts only in. 7. 
pleadings in action for, 7. 

allegations in. 7. 
must claim, in, 7.

receiver pendente life, appointment 
of. operates ns, 10.

Referee in chambers, no jurisdiction. 
26. 7.

refused, when, 9. 
restrains persons not parties, 7. 
sequestration of company in con­

tempt. 10.
suppression of facti how objected 

to. 7.
undertaking as to damages in order 

for, 10.
enforcement of. 10. 

when granted. 9, 8. 
who may apply, 10.
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writ of. abolished, V.

INSPECTION, court books, of, .‘12. 
documents, of. 118. 
form of order, for, 289. 
property of, by judge or jury, 152. 

INSPECTOR of court officers, appoint­
ment of, 31.

INTEREST, debts and legacies in ad­
ministration, on, 19<i. 

judgments, on. 25, 222.
runs from date, 222. 

legal rate of. 221.
limitation of, on suitor’s acco.’it..., GO. 
specially endorsed, 99. 
under prayer for general relief, 98. 
writ of fi. fa, endorsement of on, 221. 

INTERESTS, classification of, in mas­
ter's office, 42. 30.

INTERLOCUTORY JUDGMENT, form 
of, 301.

motion for, costs of, 227-28. 
unliquidated demand, in case of, 

158 ».
INTERPLEADER, 

abandonment defined. 256. 
application for. 256. 

local judges, to. 27. 
time for, 256.

assignment of debts, etc., in cases 
of. 17.

County Court, in, 258, 28. 
trial in, 260. 
writs out of. under. 258. 

forms of order for, 293. 
infant claimant, next friend of, in, 67. 
issue, 257.

Referee may order. 257. 
local judges, applications to, 27. 
Ontario practice new, originating 

notice used, 256.
Referee in chambers. 21, 20. 

jurisdiction of. 256, 21, 20. 
may only order issue, 256, 21. 
may not take evidence, 257. 

relief, to whom granted, 256. 
rules governing seizure, must be valid, 

256.
sheriff, lien for costs, 259.

valid seizure, must show, 256. 
stay of proceedings, granted on de­

fendant’s application. 256. 
INTERPRETATION of expressions, act 

in. 4, 1.
rules of court, in, 34. 18, 16, 1. 

INTERPRETER, commission to exam­
ine witnesses, on, 135. 

form of oath of, 285. 
INTERROGATOR!ES, answers to, form

of, 817. 
forms of. 317. 
rules governing, 116-18.

INTERROGATOR! E S-Vontin ued 
written, for examination on commis­

sion, 134.
INVENTORY, attachment, in, 200, 202. 
IRREGULARITY, notice of motion 

must specify, 123.
when proceedings not invalidated by,

105.
ISSUES, discovery, governing right tu,

121.
fact of. trial of. 189, 188. 
garnishee disputes liability, where, 

187.
interpleader, 257.
motion for judgment after trial of, 

160.
rules governing, 101. 121. 
separate, when ordered. 189, 188. 

JOINDER, causes of action, of. 81.
80, 79.

contract of all parties to, 69. 62.
defendants, of, 69. 60.
doubt, in cases of, 70, 63.
jury and non-jury actions, of. 80.
mandamus, for, 212.
mortgagees, of prior, 69. 62.
mortgagor and surety, of. 69. 62.
order of court, of parties on, 74, 70.
plaintiffs, of, 68. 59.
separate issues, order for trial of, 81-2,

81, 80.
parties for separate causes of ac­

tion, none of. 61. 
election in such cases, 61. 

JOINT-TENANTS, etc., defence by, 68. 
JUDGE (See Appeal), appeal from. 167- 

168, 58.
authority for, in court, 6, 51. 
chambers, in, 23, 51. 

appeal from, 160. 
chambers, from. 160.
Referee in chambers, from, 160. 
taxing officer, from, 160. 

appeal to from Master's report, 36. 
appeal to from Master’s report, 36, 
discretion of, 13.

review of, on appeal, 13. 
jurisdiction of. 51. 

administration in. 235. 
attaching orders, to make, 161. 
certiorari, to order. 161. 
extending time for service, for 

statement of claim, of. 160. 
fraudulent conveyance, to set 

aside in certain cases, 160. 
guardian for infant, to appoint, 

160.
judgment, to order, 160. 
habeas corpus, to order, 161. 
injunctions, to order, 8, 7. 
inspection of documents, 160. 
interpleader, in, 161.
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leave to amend, to give, 160. 
lunacy proceedings, in. 161. 
mandamus, to grant, 160, 25. 
mortgage actions, in, 161. 
originating notices, under, 160.

certain matters, in, 160. 
partition applications, in, 160. 
prohibition, none to order, 161, 25. 
refer back to Referee, to. 162, 26. 
sale of interest of judgment 

creditor in land, to order, 160. 
subpoena, to order issue of in 

certain cases, 160. 
local, (See Local .lodges), 27. 
meaning of term, 17. 

commissioners, appointment of, by, 28. 
discretion of, 220. 
jurisdiction of, 125.

prohibition, in, 161. 
meaning of expression, 5, 33, 34, 185. 
motions before, how brought, 122. 
oath of, 27.
payment out of court by, 57. 
powers of, in chambers, 125, 48. 

common law, 25. 
garnishment, in, 188. 
generally. 6.
Northwest Territories, in, 7. 
originating notices, under, 225. 
Tuesday court, in, 22. 

prohibition of, 216. 
share of court business, must take, 23. 
sitting of. in Winnipeg, 22.

during vacation, 63, 51. 
third parties, may direct notice to, 

77. 76.
may order judgment against, 78,

' 77, 76.
trial, to direct mode of, 145. 

to direct precedence at, 145. 
may inspect property concerned,

vacation, 51.
JUDGMENT, (See Foreign Judgment), 

absent parties, saving rights of, 
74, 70.

admissions, on, 205.
appealable, what, 24. 

certificate of, 226.
registration of. 226. 

confession of. 146.
costs, for, after payment into court,

118.
after discontinuance of action, 144. 
only, 228.

attachment, not enforceable by,
220.

examination of judgment 
debtor, none under, 228. 

counterclaim for balance on, 96, 106.

JUDGMENT-Continued
where no defence to, 97, 106.
County Court. 226. 
registration of, 227. 

effect of, 227.
deceased's lands, affecting. 226. 
declaratory, effect of, 3. 

not granted under prayer for gen­
eral relief. 198, 97. 

default, by, 153. 198.
application for. 198, 197.

interlocutory judgment, after, 
197.

material on, 197. 
court may go behind the in­

terlocutory judgment,
197.

defence, of. by one of two defen­
dant*. 197.

struck out, when, 196. 
final, is, 197. 
form of, 299.
interlocutory judgment on, 197. 
Ontario practice. 197. 
praecipe, on. 196.
recovery of land, in actions for. 196. 
setting aside, 191.

defence, may be filed any time be­
fore, 67. 56.

dismissing action in absence of plain- 
till'. I 17. 

effect of, 8. 
setting aside, 168.

enforcing, after transmission of in­
terest, 143. 

generally, 170-88. 
entry of, 163.
final, granting on motion, 160.

form of order for. 287. 
foreign, defence to. 15, 196, 4. 
form of. after trial by judge, 302. 

after trial by jury, 302. 
after taking accounts by Referee, 

302.
fraudulent, action to set aside as, 157. 

interest on, 25, 222. 
interlocutory. 53. 

form of, 301.
interpleader issues, in. 219.

from C. C„ how filed, 222. 
jury, after disagreement of, 147. 
lands of a deceased person, affecting,

226.
sale under, 226.

liberty to apply need not be reserved 
in. 163.

liquidated demand, for, 153. 
mandamus, for, 213. 
meaning of expression, 5, 184. 
money, for payment of. 226, 219, 218. 

instalments, by, 226.
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JUDGMENT—Continued 
registration of. 226.

effect of. 226. 
renewal of, 226. 

mortgage actions, in. 145. 
motion for, after trial, 160. 

form of. 305. 
before trial. 200, 197. 

amount only disputed, 201. 
defence to be shown on, 201 
endorsement, special, on, 202, 

99, 56. 
defined, 202. 
sufficiency of. 202. 

guaranty, on, 202. 
leave to sign notwithstanding de­

fence, 15S. 201.
affidavit of defence, applica­

tion for. 198, 197, 99. 
material on, 202, 99. 

affidavit, 202, 99. 
foreclosure, in actions, for, 201e 

covenant, on, 201.
Ontario practice, 201. 
order required, 201.

followed by formal judg­
ment. 201.

recovery of land, in actions 
for, 201.

security for costs on, 201. 
setting aside. 202. 

generally, 159-60. 
form of, 303.

motion on. security for costs for, 
241-2.

municipality against, recovery of, 
181-2.

originating notice of motion, on, 226. 
payment of money recovered under, 

184.
penalty for refusal to attend on com­

missioner, as, 133. 
recovery of land, for, 155.

forms of, 300-1. 
redemption, for, 56, 47. 
registration of, 10. 
rules governing generally, 153. 
sale, for, proceedings on, 55. 46. 
school district, against, recovery of, 

181-2.
service of, copy in certain cases, 

74, 70.
infant or lunatic, on, SO, 79. 

setting aside, default. 178. 
application for order, 214. 

material on, 214. 
defence on merits to be shown. 

214.
Referee, discretion of, on, 214. 

seldom interfered with, 214. 
costs, 214.
default at trial, 153.

.1U DG M EN T-Continued
ex parte application, not on, 214. 
obtained through error, when, 

sale of lands under, 226. 
settlement of, 161. 
signing of, 216. 
special cases, on, 126. 
statement of claim to be served be­

fore signing, 157, 162-4. 
stay of proceedings on acceleration,

' after, 84, 85.
summary, motion for, 21.

Referee’s jurisdiction on, 21. 
third party proceedings, in, 77, 78, 

77, 76.*
transcript of, to County Court, 176. 
trial, at, judge may reserve, 149. 
unliquidated demand, for, 253-4. 
variation of, 165, 210. 
when, to take effect, 162. 
withernam, after order in, 812. 

JUDGMENT CREDITOR, meaning of 
expression, 196.

JUDGMENT DEBTOR, examination of, 
188 5.

of other persons as to means of, 183. 
fraudulent conveyances, by, how set 

aside. 180.
meaning of expression, 196. 
order for payment by, 184. 
sale of land of, 180-1.

JURAT, form of, 139.
JURISDICTION of Court, 7. 

mandamus, in, 213. 
penalty for bringing action in, of 

C. C., 227.
procedure and practice authorized. 12. 
removal of doubts as to, 8. 
service of papers out of, 91, 93. 

JUROR, precepts for return of panels 
of, 36.

JURY, actions to be tried by, 24. 
appeal from judgment on findings 

of, 167.
direction of judge for trial by, 24. 
inspection of property by, 152. 
interpleader issues, trial of, by, 218. 
waiver of trial by, 24.

JURY. (See Trial.)
action, costs of, to follow event, 263.

exception, 263. 
damage actions, in, 14. 
functions of in libel actions. 15. 
judge, discretion of to order trial 

by. 13.
judgment after disagreement at trial, 

147.
King’s Bench judges to take trials 

by. 20.
motion to Court of Appeal after trial, 

168.
Referee, jurisdiction of to order trial
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by, 14, 13.

special, trial by, 13. 
application for, 13. 

i mi' for, 13. 
trial by. 24. 14, 13. 

breach of promise actions, -4. 13. 
criminal conversation actions, 24, 

IS.
libel actions, 15. 
notice for, 13.

setting aside, 13.
Ontario practice, 13. 
ordered in certain cases. 14, 13. 

time within which. 13. 
amendment, if after. 112, 13. 

order for, 24.
appeal from, to judge. 13. 

Referee's power to order, 13.
review of on appeal, 14. 

refused, 13.
single judge to take, 145. 
without order in certain cases, 13. 

verdict of. 263, 15.
costs, no power over. 263. 
libel actions, in. 15. 

general, 15. 
special, 15.

LAND, action concerning, where com­
menced, 64, 53.

attachment order does not bind, 109. 
judgment against, how enforced. 180. 
partition order against, in separate 

district, 193. 
recovery of. 67, 67.

joinder of eaus.3 of action in. 81, 80. 
sale of County Court judgment, 

under, 181.
judgment debtor, of. 180-1. 
order for, under execution, 180.

LANDLORD, statement of defence by, 
67, 67.

LAND TITLES OFFICE. tion of
documents from. 127.

LAW. application of, 142.
LAW AND EQUITY, concurrent admin­

istration of, 12.
conflict of, equity to prevail, 10. 
fusion of former systems of, 242.

LAW FEES ACT, (Sec Costs; Taxation;

additional fees if documents used for 
other purposes, 15.

fees must be paid when documents 
used, 52, 15.

non-payment of makes proceedings

objection for non payment must be 
taken. 16.

penalty for non-payment of, 16. 
fine.' 16. 
triple fee, 16.

LAW FEES ACT—Continued
taxable as costs when paid, 15. 
triple fees in cases of inadvert­

ance, 16, 15.
LEASES, relief against forfeiture of, 9. 

settled states, of, jurisdiction as 
to. 10.

LEAVE, defective material, to perfect, 
132.

defend, to, when granted on terms, 
169.

discontinue action, to, 144. 
execution to issue, 157. 
judgment, to sign. 157.

LEGACY, computation of interest on, 
190.

LEGAL CLAIMS, giving effect to, 14.
LEGATEE, may sue without notice to 

co-legatee, 73, 69.
LETTERS DATENT from Crown, juris­

diction ns to, 9.
LIBEL, (See .lury; Trial.) 

actions for, 15. 
costs of, 263.

damages nominal, if, 263. 
discovery in, 151. 

apology in actions for, 102. 
consolidât ion in actions for. 188. 
evidence as to damages, when ad­

missible. 130. 
at trial, generally, 148. 

innuendo, of. 115.
interrogatories, in actions for. 151. 
jury, trial by, 15. 

functions of, 15. 
verdict, 15. 

general, 15. 
special, 15.

particulars in actions of. 116. 
payment into court with apology, 102. 
pleading in actions for. 123, 115, 102, 

97.
apology in, 102. 

separate issues in, 188.
LIEN on property, payment into court 

to release. 216.
LIQUIDATED DEM AND, default judg­

ment for, 153.
LIS PENDENS, 

certificate of, 211.
fraudulent conveyance issuing, on 

motion to set aside. 211. 
motion to vacate, 227, 205. 

turned into application for sum­
mary relief, 205. 

costs on. 205. 
registration of, 181. 
vacating, 227.

LOCAL JUDGES, interlocutory injunc­
tions by, 32.

jurisdiction of, 40-1, 27, 17. 
injunction, to grant, 28, 7.

D3A
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interlocutory injunction, 28, 27. 

power to grant. 28, 27. 
none to continue, 28, 27. 

interpleader, in. 27.
Ontario practice, 27. 

judge in chambers, not of a. 27. 
mandamus, none to grant. 253, 7. 
Deal Property Act. under. 28, 26. 
refer to Referee, none to. 27. 
Referee in chambers, that of, 27. 
reference to judge, by, 27. 

to Referee, none by, 27.
LOCAL MASTER. (See Master), ap­

pointment of, 29. 
fees of 29-30. 
powers of. .prescribed. 20. 

compared with those of Referee. 
240, 27.

infants' property, none over with­
out order. 240. 

reports of, 36. 
appeal from, 36. 
filing, 36. 

effect of. 36. 
notice of, 36. 
place of, 36.

revision of costs of report of. 33. 
LOCAL TAXING OFFICER, revision 

of taxation by, 32. 
who shall be, 61, 50.

LUNACY ACT. application of. to
K. B., 12.

LUNATIC, (See Service; Master's 
Office.)

Act respecting, 78. 
committee of. 92, 91. 

appointment of. 42.
official administrator as, 78. 

bond of, 41. 
service on. 92, 79, 78. 

disposition of money recovered for, 
172.

entry of order declaring person, 164. 
guardian of, 78, 29.

master’s office, reference to, 29. 
judgment against, 78.

default, on. 78. 
jurisdiction of K. B. as to, 9. 
keeper of asylum may be served, 92. 
lunacy, 12. 235.

petition in. 235, 168. 
evidence on. 235, 168.

“ not so found.” 78.
person of unsound mind not found, 78.
security of. 41.
“so found." 78. 

defence by, 78.
sues by committee or Inspector of 

Public Institutions, 78. 
service on. 92, 7Ô, 78.

MALICE, how pleaded. 99. 118.

MALICIOUS ARREST, jury trial of 
action for, 24.

MALICIOUS PROSECUTION, jury 
trial of action for, 24. 14. 

particulars in. 116.
MANDA MUS. 

action for. 251, 7. 
high prerogative writ of. 251, 5. 

Crown, not given against. 6. 
discretionary. 6. 
order for, 252, 6.

other remedy, not given if. 252-57, 6. 
procedure, simplified, for, 252. 
writ of. abolished, 6.

Judge in chambers may entertain ap­
plication for statutory. 252, 25. 

kinds of, three. 6, 5.
K. B. Act, under, 252, 6, 5.
local Judge has no jurisdiction, 253, 7.
motion for, 251.

Sovereign, to be made in name of. 
when. 251. 

ex rel. 251. 
irregular, or is, 251.

Ontario practice simplified, 252. 
order for. 252, 6, 5.
Referee in chambers, no jurisdiction 

in. 253, 252, 251, 25, 7. 
rules governing. 7, 6. 
statutory writ of. 5. 

order replaces, 6. 
when it lies. 6, 5. 

writ of abolished. 6.
MARRIED WOMAN, examination of. as 

to settled estate, 11. 
next friend of, 
party to action, as, 72. 67. 
service of papers on. 98, 91. 

MASTER, (See Advertisement Master’s 
Office; Local Master; Mortgage 
Action; Receiver; Reference), ad­
vertisement for creditors by, 44, 
32.

appeal from. (See Appeal), 
appointment of, 26, 29. 
certificate of proceedings by, 46. 34. 
commission for examination, on cer­

tificate of, 34. 
deputy, 29.

appointment of. 29. 
direction by, to pay money, 48, 36.

of, binding without warrant. 46.33. 
duties of, 27.
evidence before, to be viva voce, 

exception. 129.
examination of witnesses by. 44, 32. 
fees of. 49, 37.
judge in chambers may exercise 

powers of. 25. 
jurisdiction, of. 240, 29.

infants' property, over. 240. 
meaning of expression, 34. 17.
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office of, generally, 41. 
powers of, 30, 29. 

accountant, to appoint, 32.
to tax his fees. 32. 

administration, in, hit. 
pleadings not to affect, 44, 32. 
reference, on. 44. 32. 
surcharge and falsify, to, 34. 

procedure of, before reference, 46. 
34, 33.

receiver. 40, 29.
reference to Master to appoint,

41, 40.
practice on. 41, 40. 

reference by, conduct of, 46. 28. 
reference, jurisdiction of, on. 49, 34. 
reference to, on notice of credit, 84,

37.
report of, (See Master's report), 

49. 35.
absolute, becomes unless moved 

against within 14 days. 35. 
long vacation not reckoned in, 36. 
confirm, on motion to, 36. 
must first be filed, 35. 

appeal from, 36. 
confirmation of, 36. 

filing essential to, 36. 
motion for, when required, 36. 

delivery of. 35. 
filing of, 35. 

effect of, 36, 35. 
notice of, 35. 
place of. 36.
prothonotarv "s office, in. 36, 35. 

form of, 37, 35. 
moving against, 35. 
settling, 35. 

sales by, 49-50. 38, 37.
MASTER’S BOOK, entries in. 46, 34. 
MASTER'S OFFICE, (See Advertise­

ment Creditors; Master; Master's 
Report ; Mortgage Actions; Par­
ties; Receiver; Reference.) 

administration accounts, in, 28. 
conveyances, settling, in. 28. 
evidence in, expert, 51, 32. 

foreign. 32.
parties, adding, in. 62, 29. 

direction formerly required. 29.
order now. 29. 

order required, 29. 
prior encumbrancers, not to be made, 

in. 30.
practice, if added, 30. 

relief against parties added in. 
30, 29.

no direct relief, 29. 
obtained by parties added. 30, 29. 
onlv that claimed by plaintiff, 

30, 29.

M A ST ER’S OFFIV K-t on t in ued 
parties, discharging added, 44, 30. 
payment into court in proceedings 

in, 37.
practice in, 30, 29.

committee, guardian, receiver, to 
name, 29. 

service in. 79. 
infants, on. 79. 
lunatics, on. 79. 

witness fees, in. 32.
MASTER'S REPORT. (See Appeals), 

absolute, when, 48, 36. 
contents of, on foreclosure reference, 

55, 46.
delivery of, 48, 35. 
filing of, 48. 36. 
form of. 47. 49. 37, 35. 
objections to, 48, 35. 
receiver, not required on appoint­

ment of, 5.3, 42. 
settling, 47. 71, 35.

MATTER, meaning of expression, 4.
MECHANICS’ LIEN ACTIONS, 

consolidation in, 188. 
pleading in, 98. 
separate issues in. 188.

MEDICAL preparations, analysis re­
fused, 141.

MINISTER OF JUSTICE, when val­
idity of statute in question, 19.

MISTAKE, jurisdiction of K. B. re­
specting. 9.

MONEY, application of. after sale by 
court. 56, 46.

order to pay, effect of. 48. 36. 
payment of. on direction by master, 

48. 36.
out of court, 57, 48. 

representatives, when, payable to, 
59-60.

satisfaction, in case of consolidation 
of actions, 144.

how taken out after payment in,
113.

form of acceptance. 245. 
form of judgment after, 304. 

security for costs, as. 241. 
sequestration for default of payment 

of, 174.
statement of in judgment, 164. 
stop-order on. while in court, 60, 49. 
when deemed in court. 59.

MONEY JOURNAL, how kept. 58.
MONEY LEDGER, how kept, 58.
MONTH, meaning of expression, 108.
MORTGAGE ACTIONS. (See Costs, 

Master's Office; Master; Mas­
ter's Report; Reference.) 

acceleration clauses, effect of, 86, 
85, 82.

relief from, 86, 85.
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after judgment, 86, 85. 
before judgment, 86, 85. 

encumbrancers, see parties, 45, 29. 
foreclosure, 28.

encumbrancers, subsequent of, 43. 
final order of, 43. 

application for, 170.
affidavit of default required 

on, 170.
when granted, 170. 

judgment for. 43. 
form of, 43. 
order for, 43.

motion for. 83, 43. 
praecipe, 43.

land under new system, must pro­
ceed under Real Property Act. 
if, 82, 44. 

exception, 44.
jurisdiction of K. B., in respect 

of, 44.
sale instead of. 82, 43. 
state of accounts changed before, 

if, 84.
notice of credit required. 84. 

when granted, 45. 
judgment in, 155. 

default, 155.
infants, if some defendants, 82. 
motion for, 82. 
undefended if, 82. 

jurisdiction in, 82, 28.
Master’s office, proceedings in, 42, 28. 

certificates required in, 43. 
encumbrancers, as to, 43. 
Registrar, etc., of. 43. 

credit, notice of credit, 46. 
failure to give, 46. 
penalty. 46.
state of accounts changed, if, 46. 
when required. 46. 

encumbrancers, 43. 
certificates as to. 43. 
inquiry ns to, 43. 
prior. 30.
subsequent, 44, 30. 

added in, 44, 30. 
failure to prove claim. 44. 
effect of. 44.

execution, after report, 46. 
new day, appointment of. 45. 
notice to encumbrancers. 44. 

service of, 44. 
effect of, 44.

original parties not appearing 
fore closed, 45. 

parties in. 44. 
adding, 45, 44, 29. 
discharging. 44.

motion for order, 44. 
redemption, 45.

MORTGAGE ACTIONS—Continued
day for, 45.

new day for, 45. 
time for, *83, 47, 45. 

six months. 83, 47, 45. 
twelve months, 83, 47, 45. 

report. (See Master: Master's 
Be port ), 46. 
execution following. 46.

Sheriff's certificate, 43. 
new practice, 43. 

parties in, (See Parties), 44. 
joinder of, 30, 29.

after judgment. 70, 62, 30, 29. 
before judgment, 62, 30, 29. 

prior encumbrancers should not be 
made, 30.

objection to, not allowed after great 
lapse of time, 30.

subsequent encumbrancers should be 
made, 83.

should not be made original defend­
ants, 83.

payment into court in, 37.
discharge to be executed, if. 37. 

redemption, (See Redemption), 83,45. 
report in, 46.

rules governing. 82, 82,42 
sale instead of foreclosure. 82, 43. 

practice if desired, 82, 43. 
by encumbrancers. 83, 82. 

mortgagee, 83, 82, 43. 
mortgagor, 83, 82, 43. 

subsequent accounts in. 46.
MORTGAGES, interest of. not affected 

by attaching order, 199. 
joinder of prior, 69, 62.

MORTGAGES, jurisdiction of K. B. as 
to, ».

MORTGAGOR, action by, for posses­
sion. 16.

deposit by, for sale instead of fore­
closure. 82. 83. 

joinder of, 69, 62.
MOTION. (See Service; Solicitor.) 

attachment order, against, 103. 
compel answers on examination, to,

158.
continue interlocutory injunction, to, 

27.
Court of Appeal, to, after jury trial, 

168.
evidence on, how given, 130. 
final. 233, 226.
form of order dismissing, 308. 
fraudulent conveyance, to set aside, 

180.
further directions, on. 161. 
hearing of, 62-3.
interlocutory, costs of. 227 28. 233, 

51, 226.
interpleader, in, 218.
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MOTION—Continued 
into, logatoues, I.- to sjii'icieuey of 

answers to, 117.
.judgment, for, 153, 159, 160. 

for leave to sign, 157. 
how cause shown on, 158. 
security for costV on, 201. 

judgment debtor, to sell land of, 226. 
proceedings on, 226. 
to show cause with grantee why 

fraudulent conveyance should 
not be set aside, is a final, 226. 

to show cause why interest in 
lands should not be sold, as a 
final, 226.

mandamus order, on, is. 21.'$.
peremptory, 213. 

notice of. 158. 
length of. 158. 
requirements of. 158. 
service. 158.

party, when required on, 158. 
solicitor, on. 158.

posting of list of, for argument, 37. 
relief on admissions in pleadings 

for, 226.
replevin order, for, 208.

when heard ex parte. 209-10. 
rules governing generally. 122-5. 
second. 157.

dismissal of first, none after. 157. 
lapse of first, after. 157. 

set aside, to. 158. 
ex parte order, 158. 

material on, 158. 
fraudulent conveyance, 211.

lis pendens. 227, 205. 
setting down for hearing, 36, 123. 

MUNICIPALITY. sale of lands of, 
under execution. 181-2, 

NEGOTIABLE 1NHTRVM ENTS, ac­
tions on, 17.

NEW TRIAL, may be granted on mo­
tion for judgment, 16(1.

NEXT FRIEND, actions by and 
against, 79. 78. 

adding. 66.
amendment, allowed, at trial, 71, 67. 

appointment of. 66. 
application for, 66. 
stay pending. 67.

consent of. must lie in writing and 
filed, 78, 66.

costs, liability of. for, 67.
County Court, must add, on transfer 

from, 78, 67.
interpleader, infant claimant in, must

married woman, of. 68, 67.
Ontario practice. 67.
Manitoba practice. 67. 

none named, effect when. 67.

NE X T F RI EN 13—C 'on tin tied 
official guardian, when appointed, 67. 

i qualifications of. property. 67.
| NEXT-OF-KIN. representative of. in 

action. 72. 64.
i NON RESIDENT, debtor, property lia- 

able to attachment. 196. 
service of papers on. 90, 92.

NON SI'IT. effect of. 1 17. 
judgment for, after disagreement, 117. 
penalty, as. 133.

NOT (rl’ILTY BY STATUTE, lmw 
pleaded. 101. 120.

NOTICE, administrator pendente lite, 
of appointment of. 71. 64. 

admit, to. 14ii. 
form of. 247.

amend at trial, of application to. lo3,
128.

attachment, of sale after. 201. 
to third party of, 203-4. 
changing solicitor, 93. 
commission to examine, of. 133, 96. 

of execution of, 135. 
of motion for, 134. 

confessing action, 156. 
credit, of, in foreclosure actions, 

83, 84.
creditors, in administration, to, 192.

when claims payable to, 192. 
defence, limiting. 244. 
discontinuance, of, 144. 

form of. 24.8.
encumbrancers, to, on reference, 

54, 44. 
form of. 250.

endorsement of. on petition. 188. 
erroneous survey, to plaintiff in case 

of, 151.
examine opposite party, of intention 

to. 127.
how, alleged in pleading. 100, 118. 
inspect documents, to. 122.
Master’s report, of filing. 48, 36. 
Minister of Justice, in certain 

cases, 19.
motion, of, administration order, 

for. 189. 
form of, 243.
appeal from chamber order. 16S. 
forms of. 243. 
service of, 122. 
time for. 109.

municipality, of claim against. 182. 
officiai guardian, to. of application 

to sell. 194. 
originating, 224-6.
particulars of, in Master’s office, 

46. 34.
partition, in. 193.
possession, to show legal right to, 150. 
produce documents, to, 120.
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NOT K E—Continued
evidence of service of, 130. 
form of, 246.

replevin order, of application to dis- 
charge, 2 Jo.

sale of perishable goods, of. 215. 
security for costs, of paying in, 241. 
service of. on execution creditors, 

93 i. 97.
statement of claim, ou, 91. 100. 
statement of defence, on, 9.1, 100. 
stop order, not required on applica­

tion for, til, 50. 
taxation of costs, of. 231. 
third party procedure, in. 7ti. 75.

form of, 244. 
trial, of. 11.1. 

at bar, 1411, 
form of. 24s.

OATH, commissioners for administer­
ing. 2*.

court officers, of. 27.
may administer, 27. 

court stenographer, of. 31. 
judge, of. 7.
meaning of expression. .1. 
witness before special commissioner, 

of, 133. 
form of, 284.

OBJECTIONS, abstract, to. after sale 
by Master. .11. 39.

commission to take evidence, to lead­
ing questions in. 137. 

to validity of, 136. 
discovery, to questions on. 113. 
formal, not to defeat proceedings, 10.1. 
interrogatories, to, 117, 35.
Master’s report, to. 138. 
sale by Master, to, .11, 39. 
taxation of bill of costs, to. 235. 

OFFICERS t)F COURT, appointment 
of. 26.

auxiliary to each other, 35, 19. 
deputy, powers of. 26. 19. 
discretion of, as to costs, 226. 
duties of. 29. 19. 
oaths of. 27. 
powers of. 27. 
rules governing, 34, 19. 
salaries of. 29. 
security to be given by, 29. 

OFFICES OF COURT, inspector of, 
30. 18.

holidays of. 35. 18. 
hours of. .">4, 18. 
number of. 2fi. 18. 
who may do business in, 35, 18. 

OFFICIAL ADMINISTRATOR. (See 
Lunacy), 78, 65. 

party, 65. 
added as. 65.

OFFICIAL GUARDIANS, appointment 
and duties of, 30.

next friend, when appointed. 79, 78,
67.

notice to. when required, 194. 
service of statement of claim on, 

98, 91.
ORDER, adding parties after cnangc 

of interest. 141. 
application to discharge, 142. 
endorsement of, 42. 30. 

on, 142.
form of, 245-249.
Master's ollice, in, 42. 30. 

administration, who mav apply for, 
189.

attachment, cancelling certificate of, 

contents of. 198.
copies of, when granted, 202. 
date of. 202.
distribution after, for, 206. 
duplicate, to be in. 202. 
form of. 291-298. 
how granted. 197. 
operation of, 198-199. 
writ, to take place of, 196. 

cause, to show, not to lie granted, 122. 
changing solicitor, 93, 96. 
chambers, in, form of. 124.

signatures to, 124. 
commission, for, implied contents 

mi. 186.
particulars in, 134. 

commission rogatoire, after, 137.
form of. 217. 

conditional, effect of, 103.
form of judgment on, 393. 

contents of, 231. 
continuance of old. 6. 
course, of, issue of. 37. 18. 
declaratory, effect of. 13. 
defective material, obtained on. 133. 
delivery and taxation of bill against 

client, for. 234. 
form of. 292.

discovery, to examine on. 111. 
disobedience to. effect of, 131. 
enforcement of. 170-188. 
entry of. 36. 125. 162 164. 
examination of judgment debtor, 

for. 182.
ex parte, when granted. 122.

motion to rescind, 123. 
filing of. for payment of money. 18. 
garnishee, for payment by, 186-187. 
general form of. 286. 
injunction. 211.
Insnection of documents, for, 120. 

form of. 289. 
of property, for, 215.
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ORDER—Continued 
interim alimony, for, when grunted, 

157.
interpleader, 2ls.

effect of failure of claimant to 
appear on, 219. 

forms of, 293-296, 196. 
settlement of, 221. 
trial of issues in C. C., for, 222. 

interrogatories, for, when required,
lie nr.

judgment debtor, for payment by, 184. 
liberty to apply, need not be re­

served, 266.
mandamus, for, 213-214. 
meaning of expression, 5. 
partition, in, 193. 
payment out of court, for. 57, 48. 
produce documents, to, 113. 

form of, 2S9.
production, of course for. 118. 

on motion or petition, 131. 
form of, 289.
penalty for neglect of, 121. 
striking out pleadings for contempt 

of, 121.
prohibition, for, 216.

form of, 298. 
replevy, to, 298.

form of, 397. 
return writ, to, 177. 
sale of goods, on execution, 219, 220. 

of land under execution, 181. 
of perishable goods, 215. 

may be ex parte, 215. 
security for costs, for, 239-240. 
service of. 87, 89. 
settlement of, 141.
Sheriff’s officers, against, 179. 
special case, for, 126. 
subpoenas duces tecum, for certain, 

127.
third persons, against, in garnish­

ment, 187.
vacating registration of lis pendens. 

11-;.
variation of, 145.
vesting power of court to grant, 10. 
withernam, in, 212. 

form of, 297.
witnesses for attendance of, 131. 
what, appealable, 24. 

ORGANIZATION OP COURT, 6. 
ORIGINATING XOTK'08. 

construction of will may be deter­
mined on. 260.

Referee has no jurisdiction, 260. 
scope of. 53. 
service of,
what cases, granted in, 224-225. 
who may give, 224.

PARTI! TEARS. 100.
advertisement for sale, in, 49. 
amendments, are not. 116. 
application for, 115, 99. 
close of pleadings, not ordered

aft! r, 115.
unless special cause. 116.

I commission, to be stated in order 
for. 134.

I counterclaim, of. 100.
; demand for, 115.
i disclosure by solicitors and plain-

mi-. lie!
discovery, on examina’inn for, fur­

ther ordered, 116.
examination for discovery, after, 116. 

delivered on. are binding, 116. 
ordered before reply in certain

cases, 116.
I ex parte order for, in discretion of a 

judge. 115.
j filing. 99.

fraud, in actions for, 118, 116. 
jurisdiction, of court, to order, 115, 

99.
Ontario practice, 115, 99. 

libel actions, in, 116. 
malicious prosecution actions, in, 116. 

j negligence actions, in, 116.
I not guilty by statute, of plea of, 121, 

116.
notice of, to accounting party, 46. 
Ontario practice, 116.

I order for, 288.
ex parte, when made, 115. 
form of. 288. 
motion for, 115. 

correct practice, is, 115. 
principle applied in granting.

115, 99.
only particulars refused on de­

mand ordered, 115. 
pleadings closed, not made after.

116, 115
except in certain cases, 116. 

Referee has jurisdiction to make,
115.

principles applied on ordering. 115, 99. 
resilience of husband of married wo­

man required. 68. 
set off. 100.
special damage, when ordered of, 116. 
tort, in actions of. 116.

PARTIES. (See also Causes of Action; 
Joinder of; Third Party Pro 
cedure; Master’s Office; Party.) 

adding, 70, 59. 
action set down, after, 71. 
amendment on praecipe, by. 71. 
consent required. 66, 64, 59.
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PA RT IES—( 'ontinued
defendant, against wish of plain- 

tiff. 71.
judgment, after, at trial. 62. 
inamlamus matters, in, 29.
Master's offive. in. 70, 62, 44. 

direction for. abolished, 30, 29. 
discharging, if added improperly, 

44.
execution creditors. 62. 
mesne encumbrancers, 62. 
order for required, 30, 29. 
relief where improperly added, 

30, 29.
none if plaintiff acquiesces,

30, 29.
next friend as by amendment at 

trial. 67. 
praecipe, on, 71. 
time for, 71.
transmission of interest pendente 

lite, on, 70.
consent in writing required, 70.

agent may not sign, 70. 
defendant, no consent to add, 70. 
plaintiff, consent to add. 70. 

agieement between, to special cases, 
126.

attendance of, on taxation, 231. 
commission to take evidence, may 

join in, 136. 
corporations as. 60.

extra provincial as. 60. 
defendants, as, 69. 
discharging. 44. 
joinder of. 59. 

actions, in. 69. 
assignment, to t aside, 68. 
chattel mort*.- . to set aside. 59. 
creditors, to nforce agreement to

to set conveyance to trus-
1 ,>r other. 70.

enforc. venant to two jointly

mortgage actions, in. 62, 59. 
nuisance, to restrain a. 59. 
recover damages for breach of 

contract, 60, 59. 
replevy scrip, to, 60. 
sell equity of redemption of judg­

ment debtor, 59.
set aside deed of settlement 

brought by widow. 63. 
separate tort feasons, of, in actions 

for breach of contract and con­
spiracy. 60. 

misjoinder. 60. 
defeat action, not to. 60. 
remedied by striking out embar­

rassing pleading. 60. 
multifarious, how got rid of. 61, 59.

PA RT 1 ES—t on t inued 
official administrator one eof. 65. 

Manitoba practice. 65.
Ontario practice, 65. 

plaintiff, as. (See Joinder of). 60. 
owner lessor may sue as, for pos­

session, 61.
proper, (See Joinder), 59. 
representative, if parties numerous,

63, 61, 59.
court must authorize. 68. 
deceased persons, of, 63. 
unborn children, of, 68. 

none in Manitoba, 68.
Ontario rule, 68. 

service on added. 71. 
striking out, (See Master's Office), 

59, 30.
substituting, 75.
third, (See Third Party -Procedure), 

want of, objections for, 69.
PARTITION

action for may be brought, 238.
motion for, alternative, 238. 

alternative proceedings, action or 
motion for, 238. 

costs in action for, 229. 
entry of order for, 164. 
form of judgment for. 308. 
infants’ property, 238.

infant, guardian ad litem for. 238.
appointment of, 238.

Official Guardian, service on. 238. 
makes him guardian ad litem, 

238.
service on, 238.

local Judge, jurisdiction of, in, 238. 
local Master, jurisdiction of, in, 238. 
motion for, 238.

fourteen clear days' notice of, 238. 
Ontario practice, 238.

originating notice now required,
238.

service, 238.
proceedings alternative to action 

for, 238.
Referee's jurisdiction in, 160, 28, 24. 
reference, in, 
rules governing,

PARTITION ACT, THE, application 
of. to K. B., 12.

PART PERFORMANCE, when valid as
satisfaction, 18.

PARTNERS, actions by and against, 
72. 68.

disclosure of, trailing under firm 
name. 66. 65. 

form of order for, 287. 
judgment against, how enforced, 172. 
jurisdiction of K. B„ as to. 9. 
liability as, how decided. 172. 
service of papers on, 89, 92.
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PARTNERSHIP, (Sec Partners.) 
action, cents of, 262.

«iisclosure in. 68. 
assets. 262.

costs puynble oui of. 262. 
execution against. 218, 55.

imliviilual member «if. 218, 55. 
real estate, «lo not re<|uire registra­

tion, 55.
registration of. 55. 
service on. 69. 

ilissnlution. after, 69.
PARTY, action, to. generally, (Is. 59. 

aiMing, after change of interest. 141 
generally, 75. 70.

all'iilavits of, who may swear, 40. 
costs of, when taxable as solicitor 

ami client, 254.
«lisallowance of. 256. 

encumbrancers, to be mo«le, on refer- 
ence. 54. 44.

evidence of opposite, how secured, 
127.

examination of, discovery, for, 111. 
opposite effect of, 15H. 
when resident out of Manitoba, 155. 

insane person as, 79, 78. 
meaning of expression, 5. 
misjoinder of. 75, 70.
Master, addition of, in office of,

41 42, 29.
direction to, by, 69, 62. 
motion by, after addition by, 42. 30. 
rights of, when a«l«le«l by, 54, 44. 

proccilure, when, not before court, 
7.-.. 69.

production of documents by, 155. 
representative of, in class, 72, 66. 
service of papers on. suing in per­

son, s7, 89. 
striking out, 75, 70. 
substituting, 75, 70.

PAYMENT INTO COURT. (See Mas- 
ter's Office), administration 
moneys of. 190. 

after sab* by Master, 51. 39. 
bank to receive money, 56, 48. 
counterclaims, in respect of. 185. 
cross actions, in, 188. 
default, how proved, 152. 
election to take out before issue. 185. | 
entry of onlcr for. 154. 
libel action, with apology in, 102. 
Master’s Office, proceedings in, in. 37. 
manner of. 48.
money held by stop order, of. 59.

charging order requireil before, 59. 
notice of. 186,

Ontario practice. 186. 
pleaded must be, 185. 
pleading, with a. 48. 

pleaded, must be, 185.

PAYMENT INTO COI 'KT—Cant’d 
receipt on, 185, 48. 
taking out, 185.

must be in satisfaction of very 
cause for which paid in, 185. 

taxation of costs on. 186.
none if plea of temler undis­

posed of, 186.
temler. on a plea of. 186, 185. 

costs of. 186. 
issues raised on. 186. 
non-payment, objections on 

ground of. 187.
motion to strike out defence 

proper practice, 187. 
property, to ridease lien on 
receipt on pleading. 185. 
satisfaction, in, 145. 

by plaintiff. 141.
PAYMENT OUT OF COURT, entry of 

onler for. 164. 
limitation as to, 60. 
onler for, 57, 48. 
partners, to. 60.
representatives of persons entitled, 

to. 59-60.
PENALTY payable by Sheriff for over 

charge. 13s. 
relief against, 13.

PERSON, when search of. permitted. 
211 212.

PERSONAL REPRESENTATIVE. (See 
Ailministrator; Executor; Admin­
istration Order.)

PETITION OF RIO HT. (See Petitions; 
Costs; Crown Actions.)

, appearance to, by Crown, 87.
Attorney -General must give fiat

for." 87.
costs against Crown. 87. 

to Crown. 87.
jtnlgment for. enforcing. 87. 

fiat required for, 87. 
filing. 87. 
judgment on, 87.

costs only, for, enforcing. 87. 
practice on. same as in action. 87. 
real estate if. involved, 87.

notice in such cases. 87. 
scire facias not necessary, 87. 
service of, 87. 
trial by Judge, 87. 

jury, without, 87.
PETITioNER. meaning of expres-

PETITIONS, (See Petition of Right.), 
endorsement on. 1SS. 235. 

evidence on. how given, 150. 
filing and custody of. 55. 
infants' property. 239. 
judgment to vary, etc., 165. 
lunacy, in. 235.
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PETITIONS—Continued 
endorsement of, 235. 
evidence in support of. 235, 168. 

right, of, form of, 314 
sale of infants’ estate, for, 194. 
tender of costs on service of. 130.

PLAINTIFF, attachment, in. proof of 
claim by, 203.

costs against, division of. 226. 
joinder of, 68, 59.

of claims by, 81. 80. 
judgment as fraudulent, in action to 

set aside, 157.
next friend of, consent of, 75, 70. 
nominal, must give security for costs. 

240.
non-appearance of, at trial, 147. 
satisfaction by payment into court 

by, 144.
special cases, copies of, for judge's 

by, I.*;.
solicitor for. notice by, 65. 54. 
substitution and uddition of. 105. 
third party proceedings not to pre­

judice. 79. 77.
PLEADING. (See Admissions Amend­

ing Pleadings; Counterclaims; 
Statement of Claim; of Defence; I 
Pleadings.)

abatement, in. abolished. 119.
definition of. 119. 

actions, in, 60.
conspiracy for, 60.

admissions in. (See Admissions), 114, 
103.

manner of making. 114, 103. 
motion for relief on. 103. 

agreement in writing, 118. 
alimony actions, in, 3. 
alternative. 117.

consistency of. 117. 
amended. 129, 128. 

delivery of. 72.
filing included. 131, 129. 

pleading to, 125. 
not. 126. 

effect of. 125. 
amendment of. 101, 36. 

adding parties, refused at trial. 128. 
Assignments Act, to plead, 126.

refused. 126. 
costs of. 127.
defective material, to perfect, 127. 
estoppel, to plead, 126. 
fraud, to plead at trial, 127. 
injunction action, in, 126. 
making, manner of. 128. 

interlineation. 128. 
reprint. 128. 
time for. 128.

failure to amend within. 128. 
penalty for, 128.

j PLEADING—Continued
matters arising pendente lite, to 

plead. 126. 
application for. 130. 

time for. 130.
defences arising after defence de­

livered. 131, 129. 
before defence delivered. 131, 

129.
counterclaim, to, 130. 

leave required for, when. 129.
dispensed with, when 129, 128. 

plaintiff, original, not benefited.
129.

release, 129.
reply, if it constitutes a. 130. 
set off. if a, 129.

new cause of action, to set up, 125. 
order from. 287. 127. 

affidavit in support. 127. 
application for. 125. 
affidavit in support of. 127. 
costs of. 127. 
notice of, at trial. 127. 
principles applied on. 125. 
time for. 125. 

trial, at 125.
close of plaintiff’s cose, at,

125.
before trial. 125.

Referee has jurisdiction, 125. 
payment before action, to plead,

126.
into court, to plead. 185, 48. 

plaintiff entitled to relief on a de­
fendant 's pleadings, but not on 
his own. if, 125. 

pleading after. 127. 
refusal, grounds of. 127.
Statute of Frauds, to plead. 128, 

126, 118.
statute of Limitations to plead,

126.
test applied in allowing. 125. 
time for making application for,

125.
close of. 112, 111.

reply delivered, if. 112. 
condition precedent, (See), 
contract, a. 118.

denial of. 118. 
copies of. limited. 98. 
counterclaim, a. 101.

damages, for. 104. 
damages in an action for. 99. 
delivery and marking of, 98. 

amended, of. 1<>4. 
filing, of. included. 134. 
requisites of. 125, 113. 

demurrer, to. 125, 118. 
denials. 103.
dilatory pleas, abolished, 117.
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PLEADING—Continued 
document, how described in. 99. 
endorsements on. 113. 
facts presumed need not be stated

filing, 113.
fire policy conditions. 119. 
fraud, in actions for, 118. 

as defence, 5.
Frauds. Statute of. 128, 126, 118. 
generally, 114, 100, 99. 
libel actions in. 123, 118, 115, 102, 99. 

apology in. 102. 
payment into court, 102. 

malice. 118. 
material facts, 114. 

definition of. 114. 
statement of, required, 114. 

matter arising pending action. 104. 
meaning of expression, 5. 
mechanics' lien actions, in, 98. 
negligence, 123, 118. 
new assignment, abolished. 120.
“not guilty by statute,” 121. 

effect of, 121. 
manner of, 121.

“pendente lite” matters arising, 117, 
105.

positively, must plead, 115.
information, not on, 115. 

practice, former abolished, 98. 
prayer for relief, 117. 97, 3.

scope of, 117, 98. 
printing or writing of, 98. 
prolixity not ground for striking out, 

122.
recovery of land, in actions for. 120. 

defence in. 120. 
pleading title in, 120. 

necessary, when, 120. 
rules of. 111. 

former. 111. 
present. 111. 

service of, 113.
party appearing in person, on. 113. 
solicitor on. 113. 

agent of, on, 113. 
set off. 104, 103. 
silence of, no admission. 119.

Ontario practice. 119. 
slander actions, in. 60. 
statement of claim, 114. 

rules governing. 114. 
of defence, 124.

rules governing, 124. 
statute. 120. 

amending. 120.
“not guilty by—,” 120. 
revising, 121. 
revision of, 121.

Statute of Frauds. 128, 126, 118. 
limitations. 126.

PLEADING—Continued
striking out, (See Foreign Judg 

ment), 121, 115.
embarrassing, as, 123, 122, 121, 120, 

60.
grounds for. 146. 123, 121. 

discovery, 146. 
failure to attend for. 146.

to make, 146. 
refusal to answer on, 146. 

generally. 146. 
libel actions, in, 123.

« negligence action, 123. 
order for. 121. 

application for, 121. 
costs of, 123.

demurrer pending, not proper 
while, 123. 

grounds for, 121. 
laches may defeat, 122. 
plaintiff making may not demur,

part of. 123, 122. 
prolixity, for, 122.

not necessarily ground for, 123,
122.

rules governing, 114. 
scandalous, when. 122, 121. 
summary application seldom done 

on, MS,
unnecessary, as, 122. 
whole of pleading when, 123, 121. 

subsequent, when allowed, 97. 
tender, 185.

PLEADINGS, admissions in, summary 
relief on, 160.

amendment of, 36, 101, 120, 121.
form of praecipe order for, 287. 

copies of, how authenticated, 36. 
costs of, when disallowed, 236. 
custody of, 35.
facts in, must be sufficient for judg 

ment, 159. 
filing of, 35. 
form of, 99. 114. 
limitation of, in actions, 98, 113. 
service of, 67, 89. 

i striking out, 101, 121, 115.
| POSSESSION, estate after Master’s 

sale of. 51. 39. 
j writ of, 170-171.
I POUNDAGE, right to levy, 165.

POWERS OF COURT. 7. 
j PRACTICE, application of. 242.

former, superseded. 34. 17. 
i judges to make regulations for, 26.
I PRAECIPE, direction to bank, for, 57, 

48.
j execution, for writ of, 175. 

forms of, 278-282.
I judgment in mortgage action, for, 155. 
1 replevin order, for. 208.
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PRAECIPE—Continued
taxation of solicitor ami client, costs, 

for order for, 234. 
writ, for order to return, 177. 

PRELIMINARY (jlTESTIONS, special 
case for hearing, 12(5. 

order for when granted, 163. 
PRIORITY OP WRITS after renewal. 

176.
attaching orders, between, 206-207. 

PRISONERS, examination of, 132. 
PROCEDURE BOOK, contents of, 65,

64.
PROCEDURE, generally. 24. 

judges to make rules of, 26. 
mandamus cases, in, 213. 
rules in Act to prevail over former, 

33.
PROCEEDINGS, action, in, where to bo 

carried on, 65, 54.
administration, in. parties to, 71-72,

65, 64.
copies of. as evidence, 132. 
default of defence, in, 153. 
generally, to be according to act, 33. 
how certified. 36. 
irregularity in, effect of. 105. 
issues, in, where to be carried on, 

65. 64.
multiplicity of, to be avoided, 15. 
paragraphs, to be divided into. 106. 
printed, style of, 106. 
restraint of, 14, 4. 
sale of land on execution, on. 181. 
Sheriff, against, for overcharge, 238. 
third party disputes, in. 69, 77. 
third person, determining rights of, 

187.
PROCESS OP COURT, effect of. 8. 
PRODUCTION OF DOCUMENTS. (See 

Action Appeals; Examination 
for Discovery.) 

affidavit on. 168.
conclusive unless impeached, 154. 
contradiction of, 164. 
corporation by, 119, 154. 

form of, 287.
cross-examination on, 119. 153. 

form of, 119.
documents must all be mentioned 

in. 154.
to be produced in. 154. 

inspection of. 155. 
notice to inspect, 165. 

scope of, 155.
photographs ordered. 152, 135. 
privileged from production, 154, 

153.
what are. 153. 

statement of privilege. 153. 
form of, 299.

PRODUCTION OF DOCUMENTS— 
Continued
further and better, 165, 154. 

order for, 154. 
application for, 154. 
material on, 154. 

infant, of, on sale of estate, 
officer of corporation, by, 154. 
order for, 154. 

motions for. 151. 
granted when, 151. 
time for, 151.

practice on motion for, 151. 
praecip*. 151.

how obtained, 151. 
service of, 134.

party for whose immediate ben : fit 
action prosecuted or defended 
by. 152.

statement u:' privilege in, cannot be 
impeached on motion to com­
p'd production, 153. 

examination on, (See Discovery), 154. 
order for, 153.

how obtained, 153, 151. 
non-compliance with, 152. 

penalty, attachment, 152. 
application for. (See Attach­

ment), 152.
service on need not be per­

sonal. 156. 
service of, 156, 152. 

receiver, by. 12.
PROHIBITION.

Application for a civil proceeding, 
255.

affidavit on. 168.
no cross-examination on, 168. 

court motion for, 255, 25.
“ex debito justitiae,” does not lie, 

255.
Judge in chambers, no jurisdiction

lies, when, 255. 
magistrate, of, 255. 
motion for, 255. 

court motion, a, 255. 
not “action or proceeding.” 168. 

municipal corporation, of, 255. 
Ontario practice, 255. 
order for, 236. 

form of. 255.
Referee has no Jurisdiction in, 25. 

PROPER OFFICER, meaning of expres-

PROPERTY, attachment of, distribu­
tion of proceeds after, 204. 

liable to. 196-200. 
return of. after. 207. 

hail, return of, after, perfected, 203. 
j detention of order for, 215.
I eloignment of, 212.

inspection of, order for, 215.
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PROPERTY—Confirmed 
interim preservation of. I’I"», 
lien on. how released, 216, 7. 
protection of, by one of several 

claimants, 74. 70, 69. 
replevin of, 2us. 

concealed, 211-212.
PROTIK L\'< )T.\ ItY. appointment of, 26. 

criminal proceedings, return of, to.
57. 19. 

deputy, 26. 
duties of, 25. 19. 
powers of. 27.
requisition to. for papers, etc.. 57. 19. 
registrar, division of work with, 

5S, 19.
revision of taxation of costs by. 252. 
st vies of. 27.

PRÔVI.WIAL TREASURER, money 
hvM by, deemed in court, 59. 

must countersign court cheques, 58. 
PVBLIt". exclusion of, from certain 

trials. 14.
PVRt'llASERS, relief to, after errone­

ous survey, 151.
RAILWAY < OMPAMES, (See Execu-

service of papers on. S<
REAL PROPERTY At T. custody of 

papers filed under, in K. B., 56. 
local judges, powers of, under, 41. 28. 
Referee, powers of. under, 4u. 
service of papers, under. s7. 89. 

RECEIPT for money paid in on plead­
ing. 59.

RECEIVER, (See Execution; Master’s 
Office; Receiver; Bond; County

accounts, time for passing bv, 42. 
actions to recover land. in. il. 
appointment of. 40, 10. 

discretionary. 10.
equitable execution, bv wav of,

11, 10.
principles governing. 11. 

form of. 42. 
notice contesting, 41. 
order for, 41. 
practice on. 40.
reference for, (See Master), 29. 
security, giving of a condition pre­

cedent to. 41. 
operation of. 41. 

warrant for, 41. 
when made, 66, 41. 

bond of. 40. 
amount of, 41.
condition precedent, giving of is a.

to appointment of. 41. 
receivership relates back on giv­

ing, 41.

RE CEI \ El l—( on t i n tied
solicitor oi pa11y no. io be on. 41. 

contempt of. 42, 12.
penalty for. 42, 12. 

deceased's estates, of. 10. 
defendant as, 10. 
duties of. 10.
equitable execution, appointment by 

way of. 11, 10. 
executor de son tort. for. 71. 
fi. fa. return of before appointment.

12.
granted, when. 11. 
interim, 41.

preservation of property by, 10. 
without security. 41. 

legal mortgagee may have. 11. 
Master, appointment by. 40. 

warrant for. 40.
motion for. will force disclosure of 

title in actions for recovery of 
land. 120. 

neglect of. 10.
penalty for, 10. 

order for. 41. 
form of. 41.

security dispensed with, if. 41. 
paramount title not disturbed by ap­

pointment of. 12. 
pendente lite. 10.

appointment of operates ns an in­
junction, 10.

possession that of court. 12. 
of parties, 12,

practice on appointment of, 41. 40. 
probate litigation, in. 11. 
production by. in action, 12. 
property affected to be distinctly 

named, 11.
railway companies, rules as to. 12, 11. 

Dominion. 11.
Provincial, 11.

reference for appointment of. 29. 
refused, 11.
rents of lands, of. 41, 11. 
right of. to production. 12. 
security, (See Bond), 41.

dispensing with. 41. 
status of. 12.
tenants should attorn to, 11. 
who may be. 40, 10.

Sheriff not now appointed, 41. 
RE('l)Rl). delivery of, to solicitor after 

trial, 150.
Endorsement of findings on. 149. 
forfeiture, of relief against, 9. 
form of, liifi.
original, how produced as evidence, 

127.
pleadings, of. for trial. 146.

withdrawal of. 147. 
style of. 106.
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RECOVERY OF LAM), action for, 
assessment of damages in, 1.14. 

defence to. Ml. 120.
Vexatious defences in. 151, 150. 
where to commence, 04. 53. 

default judgments, how obtained, 
154.

disclosure of title, forcing. 120. 
joinder in actions for. 197, 79. 
judgment, motions for leave to sign

in, 201, 197.
limiting defence in. 197, 58. 
pleadings in, (See Pleadings), 120. 
tenant, defence of in. 57. 

if party, 57. 
if not party, 57. 

practice after. 57.
title expires after service of state­

ment of claim, where, 159. 
writ for, 171.

REDEMPTION. (See Mortgage Ac­
tion; Foreclosure and Sale.) 

final order after default of payment, 
85. 87.

form of judgment for, 307.
one day for. for all parties, S3, 84.

REFEREE. (See Appeals; Judge in 
chambers; Local Judges; Trial.) 

adjourn motions, power to. 26, 25. 
none if within Rule 27 (a) to (d), 

25.
administration, power on motion for, 

25.
opposed, if. 235, 25. 
unopposed, if. 235, 25. 

adu inistrator pendente lite, power to 
appoint. 20.

amendment of pleadings, power to 
order. 160, 125, 20. 

appeal from. (See.Appeal), 214.
discretion, to review, 214, 20. 

appointment of. 26. 
attachment, power to order, 233. 

issue in. none to try. 233. 
third party’s claim in. none to dis­

pose of. 233.
deputy, prothonotary is. 26. 
discretion of. 20.

amendments, to allow. 20. 
jury trial, to order. 13. 
review of on appeal. 214, 109, 20. 

duties of, 38, 27. 20. 
entries by. 40. 26.
examination for discovery, to con­

sider sufficiency of answers on,
151.

examination by, on sale of, infant’s 
estate.

infants, property of, power to deal 
with. 239.

examination of. by, 239. 
injunction no power to grant. 7.

353

R E F E11EE—('ontinued 
interpleader, jurisdiction in. 256, 20. 

evidence none to take. 256. 
issue, to order, 256, 21. 
securitv. to extend time for giv-

ing. 21.
interrogatories, power to pass on. suf­

ficiency of, answers to. 21. 
judge may hear application return­

able before, 4n, 26. 
judge’s rules prescribing duties of, 26. 
judgment, no power to order, for de­

fendant after entry for trial. 21. 
jurisdiction of, 4<i, 161, 160, 159, 28, 

25, 20, 17.
adjournment of matters outside, 

40, 26.
restrictions on, 26, 38-9, 21. 

jury, power to order trial by, 21, 13. 
local judge’s jurisdiction compared 

with that of Referee. 27, 19. 
mandamus, no jurisdiction in, 25, 21. 
Master in chambers in Ontario juris­

diction of compared with Ref­
erees. 21. 

orders of, 26. 
entry of. 26. 
signing. 161, 26.

originating notice, no jurisdiction 
under, 260.

particulars, has power to order, 115. 
partition, none in. 160, 25.
“persona designate,'’ has not power 

of Judge acting as. 23. 
powers of. chambers, in. 38, 20.

Real Property Act, under, 4". 26. 
pleadings has power to amend, 20. 
prohibition, has no power to order, 

255, 25.
■ proposed actions, in, 23.

Real Property Act, under. 26. 
refer to Judge, to. 162, 26.

| reference as to damages caused by 
injunction, no power to order. 2Ï. 

from to Judge. 21. 
rescind own order, has power to, if 

ex parte, 159, 95, 21. 
not otherwise, 21.

i security for costs, power to order, 273. 
solicitor, no powers on summary ap­

plication against, 23. 
stay of proceedings for non disclosure, 

power to order, 55. 
solicitor bringing action without 

authority, on, 158. 
under Arbitration Act, 161. 

suppress commission ordered by a 
Judge, none to. 20.

REFERENCE, (See Receiver; Adver­
tisement ; Master; Master’s Of­
fice). adjournment of. 43, 31. 

change of conduct of, 42, 30.
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R K F K RK N1 ' K—l on ti n ued 
closing, iivuiuig ot", 47, 35.

undue delay, for, 4L’. 31. 
copy of order for, sufficient for Mas­

ter, 41, 29. 
costs of, 234.

taxation of S. and ('. hill, on. 234. 
discretion of court as to directing, 

41, 28.
evidence at, motion for judgment 

on, 159.
to lie viva voce. Exception, 

liquidated demand, where disputed, 
159.

Master, jurisdiction of, on, 49, 37.
powers of, on, 44, 32. 

mortgage actions, (See Mortgage Ac­
tion), in, 155. 

order of, 30, 29, 28.
carriage of, 30, 29 28. 

procedure before commencement of, 
46, 34, 33.

proceedings to be simplified on, 46, 34. 
prosecution of order of, time for, 41,

31, 29.
warrant to consider, 43, 31. 
when directed, 28. 

administration, in, 28. 
committee, to appoiut, 29. 
conveyances, to settle, 32, 28. 
foreclosure, in, 28. 
guardian, to appoint, 29. 
partition, in. 28. 
receiver, to appoint. 29. 

HEG-ISTRAR, absence from court of, 
. feet of, 38, 20. 

appointment of, 26. 
deputy, outside K J.D., 29. 
duties of, 36, 35, 27, 19. 
judgment clerk, to be, 37, 19. 
orders of course, to be issued by,

37, 20.
prothonotarv, division of work with,

38, 19.
right of access to hooks of. 37, 19. 

records and writs, to be clerk of, 
19.

revision of taxation by, 232. 
trial clerk, to act as. 37, 19.

R EG I ST R A TI ON. attachment order, of 
certificate of, 109. 

certificate for, how obtained, 36. 
lis |>eudens, of certificate of, 181.

of. how vacated. 166. 
vacating order, of, 166. 

REGISTRATION of Alimony Judg 
ment, 16. 3.

REGISTRY OFFICES, production of 
documents from, 127.

BELIOTA VERIFICATION E. when 
cannot support judgment, 156.

RELIEF, conditional, how enforced, 
172.

general powers of court to grant, 13. 
interpleader, by 217.

RENEWAL of Execution, form of, 176. 
RENT, replevin after distress for, 209. 
REPLEVIN, (See Concealed Property; 

County Courts; Bond.)
Bond, 249. 

assignment of, 249. 
essentials of, 249.
provides recourse in case of dam­

ages, 249.
security for Sheriff, is, 249.

County Courts, in, 249. 
default of defence, 250.

judgment on. 250. 
indemnity of defendant, 249.
Ontario practice compared. 250. 
order, 248. 

application for, 249.
to discharge, 249. 

form of. 249.
not to order delivery to plaintiff, 

248.
to discharge, 249. 

form of, 249.
not to order delivery to plaintiff, 

248.
motion for, 248. 

discretion of court on, 248. 
when required, 248. 

praecipe, 248. 
sheriff’s duty on. 248. 
where property distrained, 248. 
return to, 249.

property, eloignment of, 249. 
Referee, jurisdiction of in. 249. 
seizure in. 249. 

proceedure after, 249.
Sheriff’s duties on, 249.

Sheriff, security of, 249.
service of order by, 249. 

what goods may be replevied, 248. 
not those seized under process, 248. 
property concealed in house, 248. 

about person. 248. 
when goods may he replevied. 248. 
withernam, order in. 250. 

practice under, 250. 
security on, 250. 

writ of abolished, 248.
REPLY. (See Pleading.) 

amendment to Statement of Claim, 
proper practice when new matter 
alleged, 109. 

delivery of, 109, 108. 
time for, 109,

computation of. 109.
long vacation excluded from, 

138, 109.



INDEX. 355

REPLY—Continued
denial by way of confession and 

avoidance in, 110. 
departure in reply forbidden, 109. 
joinder of issue, after. 111. 
new material struck out of, 109. 
rules governing pleadings apply to, 

109.
unnecessary, when. 112. 

costs of, 122, 112.
REPORT.

administration suit, in form of, 252. 
Master’s sale, on, form of, 51, 39. 
payment of money after, effect of, 83,

84.
REPRESENTATION, classified inter- 

ests, in Masters' office, of, 42. 30. 
costs of refusal to join in, 129. 
deceased person in action, of, 70, 64. 

REQUISITIONS on abstract, service of, 
52, 40.

RESIDUARY DEVISEE, may sue with­
out notice to co-devisee, 173, 69. 

RESIDUARY LEGATEE), may sue for 
administration alone, 173, 69. 

RETURN, attached property, of, to 
debtor, 207.

Habeas corpus, of after attachment 
of sheriff, 179. 

replevin order, of, 212. 
writs of execution, of, on demand, 

178. 177. 
on praecipe, 177.

REVIVOR, (See Parties), entry of 
order for, 164.

ROLLS, form and style of, 106.
RULE, in Dearie vs Hall, 5.
RULE TO SHOW CAUSE, not to be 

granted, 122.
RULE'S OF COURT, amendments of, to 

be published. 33. 
construction of. 18. 
division of docs not affect construc­

tion of, 18.
effect of nun-compliance with, 105. 
forms included, 16. 
further, 16.
headings do not affect construction I 

Of, 18.
interpretation have force of an Act,

17, 16, 1.
Judges to make, 16. 
meaning of expression, 17.

publication of in Gazette, 18. 
part of Act, are, 16. 
promulgation of new. 18. 
repeal of, 16.
schedules included, 17, 16.
tariffs included, 16.
titles of do not affect construction of,

18.

RULES OF LAW to applv to all Courts, 
19.

8 ALAR I ES of Court officers, authority 
for, 29.

SALE, (See E'oreclosure; Master; Mas­
ter's Office; Mortgage; Action; 
Redemption.) 

costs of, how taxed, 229.
Form of judgment for, 306, 305. 
mortgage, instead of foreclosure 

under, 82, 82.
HALE OF LAND, attachment, proceeds 

of, under, 200. 
under certificate of, 200. 

execution, under, 181. 
foreclosure actions, terms of, in, 82,

83.
municipality, of, for debt, 182, 181. 
settled estates, jurisdiction for, 
school district, of, for debt, 182. 181. 

SALES, advertisement of, 49, 37. 
arranging, 50, 38. 
bidders at, who may be, 50, 38. 
conditions of, 50, 38. 

form of, 254.
conduct of, generally, 50, 38.

under trusts, etc., 49. 37. 
court may direct, 82, 82. 
defendant may conduct, at request of 

plaintiff, 82. 83. 
form of election, 249. 

deficiency, order for payment of, 83,
84.

deposit at, 51, 38. 
form of report on, 254, 51, 39. 
interpleader, of goods after execu­

tion in, 219.
live stock after attachment, of, 201. 
mode of, by Master, 49, 37. 
objections to, 51. 
perishable goods. 115, 39. 

after attachment, 201. 
SATISFACTION, bailee’s lien, of, in 

interpleader, 224. 
by part performance, 18. 
payment into < Jourt in, 113. 

SATISFACTION PIECE, 166. 
entry of, 166. 
form of, 316.

SCANDALOUS MATTER, how ex­
punged from pleadings, 102, 121. 

SCHEDULE, meaning of expression, 34,
17.

part of Act, 33, 16. 
publication of amendments to, 33, 16. 

SCHOOL DISTRICT, proceeds of sale 
of land of, under execution, 182, 
181.

HEAL OF COURT, 6.
! custody of, 35.
! form of, 25.
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SECURITIES, production of, in admin­
istration. Min.

SI'.1 I ffl’l\ FOR ('OSTS, (Spp Costs ;
Judgment.)

additional. 277, 274. 
amount of. 275. 
application for, 273. 

time for. 273.
appeal pending, if. 274. 
judgment, after. 274. 
order for security taken out, 

after. 274. 
trial at. 274.

administrator's action, of. 275. 
amount of, 275.
company, extra-provincial must give,

273.
licensed, even if. 273. 
residence of. 273.

counterclaim of. ordered when. 273. 
foreign judgment, in action on. 275. 
former action, costs of, 275. 
increase of. 277. 
libel actions, in, 275. 

amount of. 275.
motion for judgment by foreign plain­

tiff. on. 201. 
order for. 273. 

application for. 273. 
time for. 273.

action set down, after, 273. 
trial, before. 273. 

when made, 273. 
defence on merits to be shown, 

275.
failure to comply with, 273. 
praecipe. 273.

when obtained, 273. 
setting aside. 274. 

application for order, 274. 
when granted. 274.

absent plaintiff's return on.
274.

when refused, 274. 
if security given. 274.

but see Rule 911."). 277. 
interlocutory application, is an. 

274.
stay of proceedings, a. 273. 

order, dismissing action for failure to 
comply with order for. 274, 273. 

“real Actor," who is. 276. 
reduction of costs, on. 276.
Referee has power to order. 273. 
return of property to debtor, on, 207. 
setting aside order for. 274. 
settling on appointment of receiver, 

53. 42, 41.
Sheriff, for. in attachment sale. 201. 

after attachment, 2i'5. 
in replevin, 200.

SECURITY FOR COSTS—Con’d 
stay of proceedings, order for is a, 

277, 273. 
length of. 273.

computation of, 273. 
time for giving, 273. 
unchastitv, in action for imputing,

275. *
when ordered, 275.

SEIM i 'TlON, jury trial of action for, 
24.

SEIZURE, jury trial of action for ex­
cessive or illegal. 24.

SEQUESTRATION, commission of, 174, 
173.

writ of, 173.
SERVICE. (See Statement of Claim.)

• acceptance of, 88. 
solicitor by, 88. 

undertaking on. 88. 
default on. 88. 
penalty for default. 88. 
writing required 88. 

added parties on. 71. 
adding parties after change of inter­

est, of order, 141. 
attachment order, of, 292. 
copies of papers for, lu7, 
corporations, on, 89, 92, 88. 
counterclaim, of, on. 107. 

party. 107. 
stranger, 107.

discovery, (See Discovery), examina­
tion, of appointment for, 111. 

of motion to strike out for refusing 
to attend at. 114. 

of order for. on solicitor, 121. 
dispensing with. 88, 90. 
endorsement after, (See Statement of 

Claim). 88. 
time for. 89.

holidays not included in, 89. 
generally, 86, 88. 
homologation of previous, 87, 89. 
hours of. on solicitor's. 1(19. 
infants, on. 88. 11, 235, 66, 91, 79. 
inspection order, of on solicitor, 121. 
judgment, of copy of. in certain cases, 

74, 70.
on infants or lunatics, 80. 79. 

judgment debtor, of appointment for 
examination of, 183. 

jurisdiction, out of. 91, 93, 89. 
lunatic on. 89, 79. 
married woman, on. 88. 
mandamus motion, of, 214. 
non service an irregularity, 88. 
notice of motion .of, with statement 

of claim, 125.
objections on abstract, of. 52. 40. 
original need not be shown on. 88. 
partners on. 88.
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SERVICE—Continued 
after dissolution, 88. 
generally, 88. 

patent vases, in, 94.
out of jurisdiction, 94. 

personal, on sheriff, when unneces-

when not required for default judg­
ment, 156.

petition to vary judgment, of, 165. 
petition in lunacy, of, 93. 

out of the jurisdiction, 93. 
suhstitutionallv, 93.

Petition of Wight, of, 87. 
pleadings, of, 113. 
publication by, 89. 
replevin order, of, 211. 
requisitions on abstract, of 52, 40. 
solicitor, on, 92, 113, 88.

in lieu of client for discovery, 112, 
96.

undertaking of, 88.
statement of claim, manner of, out­

side, Manitoba, 64. 53. 
rules governing, 86, 107, 88. 
time for, 65, 54. 

substituted parties, on, 75, 71. 
substitutional, 87, 89.

form of order for, 286. 
taxation, effect of, of order for, 234. 
tender of costs with, effect of, 229, 
third partv procedure, of notice in, 

76, 76, 75.
third person, of counterclaim on, 96,

107.
time of, on solicitor's agent, 93, 96. 

SETTING Ay IDE. certain default judg­
ments, 168, 147. 

interrogatories, 117.
SETTING DOWN, 

demurrer, 160. 
special cases, 159.

SETTING DOWN MOTION'S for hear 
ing, 124, 123.

SETTLED ESTATES, jurisdiction of 
K. B. as to, 10.

SETTLEMENT conduct of sale und r, 
by Master, 19, 37.

SETTLING, admissions, 101. 121. 
issues of fact, 101, 121. 
judgment or order, 162. 

ex parte on default, 162.
SET OFF, (See l usts). 103.

costs, of, certificate to prevent, 263. 
damages, of, 5.

unconnected, none if, 5. 
unliquidated, none if. 5. 

not to prejudice Solicitor's lien, 132, 
268.

penalty by Sheriff, not liable to, 238. 
when allowed, 231.

SHERIFF, (See Attachment; Costs), 
collection of accounts by, after 
attachment, 2(14.

County Court attachments, how pro­
tected by, 2112, 2iU. 

deposit with, of expense money in 
certain cases, 152. 

duties of. 31.
endorsement of directions on writ to,

fees of, how computed, 237. 
reduction of, on notice, -37. 
taxation of, 237.
when return of writ ordered, 177. 

interpleader, by, 218, 217. 
liability of, for not making return,

officers of. how disciplined, 179. 
persona! service on, when unneces-

possession money, right of, to, 220. 
replevin by, of conceuled propertv, 

211.

on praecipe order, 211. 
security for, 210. 
seizure of property, after, 208. 

return of overplus to debtor, by, 207. 
security for. in action against debtor 

in attachment, 203-. 
in case of sale after attachment, 

801.
taxation of costs of, when impera­

tive, 237.
wilful overcharge bv, 238. 

SHORTHAND WRITERS, costs of, how

fees of, 62. 51.
SITTINGS OF COURT, additional, how 

fixed, 68, 51. 
adjournment of, 62, 51. 
clerks at, 37.
dates of, outside Winnipeg, 20. 
generally. 62, 19, 51. 
in banc. 63, 23, 52,
Judges to make rules regulating, 25. 
order of hearing at, 63, 51. 
place of. 21, 6. 
powers of judge at, 23, 22. 
separate, for civil ami criminal cases, 

21.
single judge, before, 22. 
special, times and places for, 20. 
vacation, in. 63, 51. 
weekly, 63, 62, 51. 

certain motions must be heard in, 
224.

SLANDER, evidence in mitigation of 
damages in action for, 130. 

jury trial of action for. 24. 
SOLICITOR, (See-Barrister; Costs.) 

acceptance of service by, 88. 
admission of service by, 92, 96.
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SOLICITOR—Continued
aud client's costs, when taxable 

against successful party, 227. 
changing, order, 93, 96. 
client, not to swear affidavit of, 140. 
commencing action without authority, 

158, 55.
staying proceedings on, 158, 55. 

costs, action for, {lending taxation 
forbidden, 234.

against for delaying trial, 149. 
disallowance of, of, 236. 
order for payment of, by, 236. 
set off not to prejudice lien for, 234. 

declaration by, as to issue of state­
ment of claim, 05, 54. 

disclosure by, 65, 64. 
documents, delivery of, by, 235. 
liability of, to file defence, 67, 67. 
iieu on fund preserved to client by 

solicitors, 268.
not defeated by charging order in 

favor of a creditor, 268. 
not to be on Receiver's bond, 41. 
protection of on settlement of action,

268.
record, delivery of. to, after trial, 150. 
service, appointment to examine upon,

hours of, upon, lu9. 
upon, effect of, 92. 96. 

tariff of costs, of. 277. 
undertaking to file defence, 88, 57. 

failure and penalty, 57.
attachment, 88, 57. 

should be in writing, 88.
SOLICITOR’S AGENT, attachment of, 

after discovery order, 121. 
notice to, of revision of taxation, 232. 
registry of, at Winnipeg, 61. 50.

outside Winnipeg, 62, (il, 50. 
service of discovery order on, 121. 

of papers on, 92. 96.
SPECIAL CASES, interpleader, for de­

termining questions of law on, 
218.

not to be granted against persons 
under disability, 126. 

rules governing, 127, 125. 
setting down for hearing, 123, 36.

SPECIAL EXAMINERS, appointment

powers of, 2-8.
tariff of fees, of, 242. 28.

SPECIFIC PERFORMANCE, jurisdic­
tion of court as to, 9.

STATEMENT OF CLAIM. (See Plead­
ing; Solicitor; Statutes; Staying 
Proceedings). 100. 

action, commenced by, 52.
Ontario practice, 52. 

defined, 62.

STATEMENT OF CLAIM—Cont’d 
enforce public rights, to, 53. 

address of plaintiff's solicitor to ap­
pear on, 65.

alimony actions, in, 95. 
amended, delivery of, 72. 
amendment of, 117. 

instead of reply if new matter al­
leged, 109. ^ 

leave, with, 124, 123. 
order giving required, 124, 123. 

up|klication for. 125. 
material on, 125.
Referee's powers, on, 125. 
time for, 125.

refusal, hardship of, no grounds 
for, 125.

leave, without, by plaintiff, 102. 
substitution of parties, after. 75. 

commencement of action by, 63, 52. 
contents of, 94, 97.
County Court, in actions transferred 

from. 62, 16. 
currency of, 53.
distinct claims, to be stated separ­

ately, 99, 117.
endorsements on, 95, 100, 55, 53. 

special. 99, 53. 
defined, 99. 

entry of, 65, 64. 
filing of, 65, 35. 64. 
form of, 94, 97, 54, 53. 
forms of, 277, 26u, 53. 

essentials of, 53. 
prayer for relief, 117, 97.

scope of, 117, 98. 
service within Manitoba, for, 52. 

without Manitoba, for, 52. 
Ontario practice, 63, 52. 

interest, claim for, in. 99. 
issuing, 53.

fees of, to be paid, 52. 
manner of. 55, 53. 
place of, 55, 53. 
time of, 60.

no title at. 60. 
trial at place of, 64. 

mandamus, for, 212. 
new matter arising after issue of, 104. 
Ontario practice, 97. 
pleading in, (See Pleading), 97. 
relief, prayer for, 117, 97.

scope of, 117, 98, 97. 
residence of plaintiff to appear on, 55. 

SERVICE OF, 86. 63. 
affidavit of, 86, 89. 
endorsement of. 89. 
judgment not signed till after, 157. 
jurisdiction, out of, 93. 

form for, 93. 
order for, 93.

dispensed with, 93.
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SE R VIC E OF—Continued 
ex parte is, 95. 
motion for, 95. 

material on, 95.
Referee’s powers on, 95. 
required, when, 93. 
recission of by Referee, 95. 
when allowed. 95, 94, 93. 

Ontario practice, 93. 
method of, Ml, 88. 
outside Manitoba, (54 , 53. 
personal, when not required, 86, 88. 

should be, 88.
refusal in ease of, 88. 
requisites of, 88. 

substitutional, of, 89. 
order for, 89.

application for. 89. 
material on. 89. 
principles applied, 89, 

publication by, 89. 
time for, 88, 54. 

extension of, 88. 
order for, 88.

validity of, under Provincial Acts, 
90.

Sheriff after attachment, by, 205. 
special endorsement, on, 100, 99, 53. 
specific statement o. relief claimed in, 

99.
striking out, (See Pleadings). 121, 115. 
Surrogate (.'ourt, in actions trans­

ferred from, 52.
tenant served with must notify land­

lord. 57.
penalty for failure, 57. 

third party notice attached to, 73. 
whole pleading when struck out. 123, 

181.
STATEMENT OF DEFENCE, (See De­

murrer; Service; Solicitor.) 
admission in. effect of, 95. 
amendment of. 124. 

clerical error, for, 124. 
order needed for, 125. 

application for. 125.
Referee’s jurisdiction to make. 

125.
vacation, if filed in, 56. 

contents of, 9.1. 100. 
counterclaim, to, 97, 108. 
default of, proceedings in. 153. 
demurrer, effect of. in. 95, 102. 
distinct defences to be set up separ­

ately in, 99. 117. 
filing, 66, 56.

effect of. 98. 111.
no judgment till elapse of time for, 

157.
service of notice of motion before,

128.
time for, 102. 67. 66. 123, 57, 56.

STATEMENT OF DEFENCE-Con. 
form of, 9.1, 100. 
forms of, 277 , 261. 
joint tenants, by, 68, 58. 
judgment notwithstanding, 158. 
landlord, by, 67, 57. 
limitation of, 68, 58, 57. 
new matter arising pending action, 

for, 104.
payment into court with, in satisfac­

tion, 143.
person not named as defendant, by, 

67. 57. 
effect of, 57.
leave required in certain cases, 57. 
limiting defence. 57. 

pleading in, (See Pleading.) 
reply to, (See Reply; Pleading.) 
rules governing, 114.

distinct claims to be stated in. 114. 
striking out, for non-production, 121. 
tender after. 144.
third party notice, in, 78, 77. 76, 77, 76. 
time for filing, 56. 

service day of not included in, 56. 
vacation, when it falls in, 56. 

vacation, filed in, 56.
amending, 56. 

withdrawal of, 144.
STATUTE OF FRAUDS, (See Plead­

ing.)
STATUTE OF LIMITATIONS, (See 

Pleading.)
trustee cannot set up, in breach of 

trust, 16.
STATUTES. Dominion, application of 

certain rules of court to, 185. 
pleading, (See Pleading.) 
provincial, jurisdiction of K. B., as to 

validity of, 12.
service of statement of claim, valid 

if as provided in, 91, 93. 
validity of. declaration as to, 12. 

notice before action as to. 19.
STAYING PROCEEDINGS, (See Ref­

eree), 25.
action commenced by solicitor without 

authority, when. 158, 55, 54. 
pending abroad, second, 18. 

appeal, not to have effect of, 169, 168.
order after notice of, 169. 

attachment, after, against third party, 
214.

interpleader motion, during, 118. 
issue of statement of claim denied by 

solicitor, where, 66, 54. 
non-disclosure by plaintiffs or solici­

tors, for. 55, 54. 
order for, 55.

Referee may make, 65. 
partners do not dis'ln.-e. wi:e e. 55. 
separate issues ditectel. if. 183.
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STAYIN'!! OK WASTE, jurisdiction of 
K. M. as to. ».

NTKNOOR A Ml Kit 's < OIJRT, appoint­
ment of, 31. 

oath of, 31.
STOP ORDERS on moni*v in < ourt, 

<i". 49.
application for, til. 49.

notice of. 49. 
effect of. 50, 49.

delivery to accountant required to

gives no charge to party obtaining,
49.

charging order required if charge 
needed, 49.

before payment out, 49.
Ontario practice, 49. 
order for. 49. 

ex parte, 50. 
terms of. 50, 49.

rights of parties not affected by. 49. 
STRIKIN'!! OPT, parties to action, 7-", 

70.
pleadings, etc., 102, 121.

STYLE OF i Al'SE. after consolida­
tion on interpleader issues. 21». 

form of short, lot’,.
STYLE UK rul in’. 0.
SVHPOENA. examination for discov­

ery for. Ill, 
forms of, 282.
rules governing issue of, 128. 127. 

HPBSTITPTINO parties to action, 75, 
70.

SIJIBSTITPTIONAL SERVICE, de­
fendant out of Province, on. »2, 
95.

order for, 87, 89.
Real Property Act proceedings, in,

57. 89.
statement of claim, of, so, 89. 

SUITOR’S ACCOUNTS, how kept, 59,
58.

limitation us to interest on. (in. 
SUMMONS, attendance on, what suffi­

cient, 110.
to show cause not to be granted, 122. 

SUNDAY', how reckoned in computing 
time, In».

SURETY’, effect on, of giving time to 
principal debtor. IS. 

joinder of. 0», 62.
SURROC ATE COURT, notice to on ap­

pointing administrator pendente 
lite, 71. 64.

SPRROOATE COURTS ACT. applica­
tion of. to KB.. 11.

SURVEY’ uK LAND, protection after 
erroneous, 151.

TAXATION UK COSTS. (See Appeal.) 
affidavits of increase. 269.

TAXATION OF COSTS—Continued 
appeal from, 214. 

objections to be filed before, 271. 
unless special circumstances, 271. 
written, when required, 271. 

bill, what is a. 270. 
certificate, of. 271.

vacation of, 271. 
counsel fees. of. 265. 

alimony action, in. 265. 
mechanics' lien action, in, 269. 

allowed. 269. 
refused. 269. 

disallowance, 272.
unnecessary or improper, of. 272. 

execution pending revision of, 268. 
fee on settlement, 270. 
law fees. as. when paid. 15. 
mileage as, 269. 
neglect to attend on. 268. 
notice of taxation. 268. 

necessary, 268.
one day's sufficient, 268. 

unnecessary. 268. 
objections to. 271.

review after. 271. 
parties on. 267. 
party and party. 272. 
solicitor and client basis, when on, 

269.
witnesses, expenses of qualifying 

for trial not taxable. 269. 
reference not required, for. 266. 
revision, of, 268. 

certain costs. 268. 
execution pending. 268. 
local officers, by 268. 
taxing officers, by. 268. 

rules governing, 231. 
service fees, of. 269. 
settlement on. 268, 267.

protection of solicitors on. 268. 
alimony actions, in. 268. 

set off. 268. 
costs of. 268.
damages not to prejudice solicitor "a 

lien. 268.
Sheriff’s fees. 269. 
solicitor's bill. 269.

delivery of order for. 269. 
praecipe, 270.

delivery and taxation, order for, 
270.

praecipe. 270.
order for taxation of. 271. 

contents of 271. 
praecipe. 271.

solicitor and client taxation, 270. 
taxation of. if delivered, 270. 

order for, 270.
-praecipe. 270. 

solicitor and client, 272.
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TAXATION OF VOSTS-Contlnued 
solicitor paid by salary, of, 267. 
tariff of costs, 269. 
taxing officers. (See Taxing Offi­

cers). 18.
witnesses' fees, 269.

TAXING OFFICERS. appeals from. 101*. 
duty of. on taxing Sheriff's bill, 238. 
office hours of. 18. 
powers of. 61, 50. 
reference to, not required, 231. 
review of taxation by, 234. 
who shall be, 61. 50.

TARIFF OF costs, promulgation of, 
242.

TENDER, effect of defence setting up, 
144.

TESTAMENTARY MATTERS, jurisdic­
tion of K. 1$. over, 11.

THIRD PARTY, attachment of prop 
ertv in hands of, 263. 

production of documents by. 115». 
Referee has no power to dispose of 

claims of in attachment, 233.
THIRD PARTY 1‘ROI KIM RE.

(N.B.— For convenience, the subject
is divided under three heads.)
I. applies to matters arising. 73.

between defendant and stranger to 
the action, and. 73. 

out of main cause of action, 73. 
contribution indemnity, etc., from 

stranger to third party, gives, 73. 
contribution defined, 75, 74.

joint tort feasors, none between, 75. 
tort, none if claims founded in. 74. 

defendant bv counterclaim may use, 
76.

discovery in. (See Discovery), 140, 74. 
indemnity defined. 75. 

contract express or implied, 76. 
must be, 75.

judgment in. 77, 76, 74, 73.
third party, against, for defendant,

76.
on default, 76. 
trial, after or at, 77, 76. 

before, 76.
order for directions in. 74. 

application for, 74. 
defendant, by, 74. 
third party, by, 77. 
time for. 74.

after defence filed. 74. 
discovery after, 
subsequent proceedings to, 74. 

original defendant benefited by. 76. 
plaintiff not to be delayed by, 74. 
settlement of action by original 

parties, 77.
defendant may not proceed against 

third party after, 77.

| THIRD PARTY PROCEDURE—Con. 
dismissal of third party, procedure 

after, 77.
subsequent, proceedings, to order, 71. 

defined. 74.
rules governing, 77, 74. 

third party, 
discovery. 74.

defendant, from, by third party,
140.

examination for. by defendant 
serving hint only. 140. 

of defendant, serving him onlv, 
140, 74. 

service on. 73. 
time for. 74.
after order for directions, 140, 74. 

third party notice, 73. 
contents of. 73. 
costs of. 77. 
defence to. 73.

failure to enter, 73. 
penalty for, 73.

leave to enter after time expired, 
74.

time for, 74.
dismissal of. after settlement be­

tween original parties, 77. 
costs on, 77. 

filing. 73. 
form of. 74. 73.

statement of claim attached, 73. 
given at trial. 76. 
leave not required to serve, 73. 
motion to strike out. 76.

questions determined, on. 76. 
service of. 76. 

jurisdiction, out of. 76. 
original parties, on, 73. 
third party on, 73.

tort, no contribution if claim founded 
in. 75.

very damages must be recovered in, 
7:..

IT. applies to matters arising between, 
73.

defendant and third party, 74, 73. 
plaintiff and third party, 74, 73. 
separate defendants. 74. 73. 

any of above, 74, 73. 
order required. 74. 

application for. 74. 
notice of, 74.

service of on all parties, 74. 
proposed parties, 74. 

third partv notice in such cases. 74. 
defence to. 74. 

failure to file, 74. 
admission of liability, judg­

ment in default of. 74. 
trial after or at. 76. 

before. 76.
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THIRD PARTY PROCEDURE—Con.
leave to file after time expired,

76.
direction by court to give, 76.

III. generally, 72. 
history of, 72.
Ontario practice compared, 72.

simpler, is, 72.
THIRD PERSON, procedure when ad­

ded hv counterclaim, 1)7, 96, 107, 
106, 103.

TITLE, verification of, after Master’s 
sale, 51. 97.

formal defects in, not to defeat ac­
tion for recovery, 150. 

improvements under mistake of, relief 
of persons making, 152.

TIME, abridgment of, 110. 
action at issue, when, 98, 112. 
add or strike out parties, of applica­

tion to, 75, 71.
affidavit evidence, for filing, 30, 29.

of examination of claims, for mak-

supporting motions, for filing, 40. 
amendment of pleading, limit of, for, 

103, 128.
appeal from chamber order, for, 108.

appointment, to attend on, 110. 
attachment certificate, for lapse of,

in which creditors share in proceeds 
of, 200.

clear days, (See Clear Days), 109. 
commission to take evidence, to ob­

ject to validity of, 130. 
computation of, 99, 98. 
contract, essence of, what effect, 18. 
copies, for delivery of, 107. 
court cheques, for issue of, 57, 49. 
creditor’s claim, for filing particulars 

of, 192.
debtor, effect of giving, to, 18, 12. 
duration of writs of execution, of, 170. 
enlargement of. 110.

by consent, 109. 
execution, for issue of, 174. 
foreclosure, for payment after 55, 47, 

45.
form of order for, 280. 
guardian to person of unsound mind, 

of application for, 80, 78. 
judgment, for, to take effect, 102. 
month, meaning of expression, 108. 
motion, for judgment, when to be 

made, 159.
for setting down, 124. 

notice of action on validity of statute, 
for, 19.

of trial at bar, for. 140. 
receivers passing accounts, for, 54, 42.

TIME—Continued
redemption judgment, for payment 

after, 50, 47, 45.
reference, for prosecution of order 

for, 41. 29.
renewal of writs of execution, for, 176. 
satisfaction, for election to accept.

118.
security for costs, effect of order for, 

on. 99.
for filing, 139.

sittings of court in banc, of, 25. 
statement of claim, service of, 65, 54. 
statement of defence, for filing, after 

attachment order. 198. 
counterclaim, to, 97, 108. 
generally. 102. 67. 66. 124, 121, 57, 

56.
third party proceedings in, 76. 

stipulations as to, 5. 
vacations, of. 119. 

effect on long, 110.
TORT, where to commence action upon, 

64 . 53.
TRANSMISSION, documents, of. 198. 

return of, after, 108. 
foreign tribunals, of. 138. 
interpleader order, of, 221. 
papers, of. 107.

mi appeal from chamber order, 169. 
TRANSMISSION OP INTEREST, pen 

dente lite. 
adding parties. 182. 

order necessary. 183, 182. 
application for, 183.

Ontario practice, 183. 
defendant may not apply in first 

instance, 183. 
procedure by, 184. 

discharge of. 183. 
necessary, 182.
plaintiff must proceed for, 184, 

182.
praecipe, 182. 
service of, 183.

Manitoba, out of. 183. 
publication by, 183. 

death pending appeal. 182.
between hearing and judgment, 182. 
pending trial. 182. 

execution after. 182. 
vacation not computed, 183.

TRIAL, (See Jury.) 
adjournment of. 193. 
amendment of pleadings, at, 106, 103, 

128.
answers to interrogatories at, 118. 
demurrers, of, 189. 
entry for, 189.
evidence at. to be viva voce, excep­

tion, 128.
generally, 153, 145, 24.
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TRIA L—Continued 
interpleader, issues in Countv Court, 

of, 222.
joint tenants, of avtion between, 68,

58.
jury. 189, 13.

Assizes, at. 14, 13. 
challenges, at, 15. 
damage actions, in. 14.
Lord 'Campbell's Act. action under, 

of, 14.
malicious prosecution actions, in, 14. 
of right in certain cases, 13. 

breach of promise. 13.
of warranty. 13. 

criminal conversation. 13. 
damages under Workman’s Com­

pensation Act. 13. 
excessive distress, 13. 

seizure, 13.
false imprisonment. 13. 
illegal distress, 13.

seizure, 13. 
libel. 16.
malicious arrest. 13.

prosecution. 14. 
seduction. 13. 
slander, 14. 

order for, 13.
Referee’s power to make, 13. 
place of. 13. 
refused, 14. 

generally. 14.
where plaintiff elects another 

forum, 14.
defendant may not elect, 14. 

mandamus order at. peremptory, 213. 
motion for judgment after, 160.

form of, 305. 
new trial. 13. 
non-jury, 13.

assizes, none at. 13. 
notice of. 13. 

setting aside, 13.
Referee's powers on, 13. 

trial at Assizes struck out. 13. 
notice of. 189. 

defendant serving. 189.
not allowed if a co-defendant not 

served. 189. 
length of. 189.
order for abandonment, after, 190. 
service of. 189. 
time for, 112.

Petition of Right. 87.
Judge without a jury, by, 87. 

place of. 53.
posting of list of actions for. 36. 
preliminary question of law, of. 87. 
retrial. 19i.
setting actions down for, 37. 
sittings for, 63, 62, 189, 51.

TRIAL—Continued 
third party notice may be given at, 

77. 76.
when served, 189.

TRUSTEES, actions by, for execution 
of trusts, 74, 69. 

may be parties to, 70. 63. 
discretion of, not affected in certain 

cases, 226.
pleading where capacity denied, 100,

119.
TRUSTS, conduct of sale under, by Mas­

ter, 49, 37.
jurisdiction of K. B.. as to, 9. 

TUESDAY COURT, sitting for trial, 62, 
l

UNSOUND MIND, guardian to enter 
defence for person of, 80, 78. 

lunatics. (See Lunatics; Service.) 
service of persons of, 11. 

UNDERTAKING.
alimony order, in interim, to go to 

speedy trial, 1.
solicitors, (Sec Solicitor), 88, 57. 

UPSET PRICE at Master’s sale, 50, 38. 
VACATION, judge to sit in, 63, 61. 

long, 36.
meaning of, 5, 36. 
not reckoned in time for doing cer­

tain things, 36. 
meaning of expression, 5. 
time in, how reckoned, 110. 

of. 110.
VENDITIONI EXPONAS, issue of writ 

of, 170.
VENDOR must verify abstract after 

sale by Master, 52, 40. 
VERDICT. (See Jury; Trial), endorse- 

sale by Master, 52, 40. 
VERDIKT, (See Jury; Trial), endorse­

ment of, in actions for recovery 
of land, 151. 150. 

meaning of expression, 5. 
special, when jury to give, 25. 

VESTING ORDER, entry of. 164.
powers of K. B.. as to, 10.

WAIVER of right to jury trial, 24. 
WARRANT. (See Master's Office; Mas­

ter; Reference), appointment, sev­
eral may be in one. 47. 

unnecessary after notice of, 47. 
attorney, of, cannot support judg­

ment. 156. 
bench, 128. 

form of, 314.
Master's settling report of, 47, 35. 

to ascertain matters contested, 46,
33.

receiver, for appointment of, 53, 41,
40.

reference, to consider, 43, 31.
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W A R H A N T—Continued 
return of. proceedings upon. 43, 31. 

WARRANTY, jury trial for breach of. 
24.

WASTE, action for prevention of, 74, 69. 
equitable. Hi.

WEDNESDAY COVRT, business trans­
acted at. 62, 61.

WIFE AND IIVSIIAND. joinder of 
claims by and against, si, 80. 

WILDS, conduct of sale under, bv Mas­
ter. 49. 37.

jurisdiction of K. li. as to, 11. 
WINDING IT ACTS, construction of 

rules in actions under, 34. 
WITHERNAM, (See Replevin), order 

in, 212. 
form of. 297.

WITNESS, examination of, Commis­
sion ou, 134, 133. 

form of oath, 285. 
form of order for, 289. 
how sworn. 135.

commission rogatoire, under, 138. 
de bene esse. 133.

form of order for, 290.
Master, by, 44, 32. 
motion or petition, on, 131. 

hostile, 166.
contradiction of, 166. 

inspection of property by, 152. 
may be put out of court, 147. 
penalty for returning without leave, 

1 I".
petition for sale of infants' estate, 

in support of, 195.
WITNESS FEES, determining, 32.

examination ou motion, for, 132. 
WORDS.

“action or proceeding,” 52, 1.
‘ ‘ analysis,’ ' 141.

(Examination for Discovery.) 
“attornment to jurisdiction,” 4.

(Foreign Judgment.)
“bill of costs,” 270.

(Taxation; 'Costs.)
“Crown side. 17, 16.
“domicile,” 4.

(Foreign Judgment.)
“engineers.” 51.
“equitable execution.” 11, 10.

(Execution; Receiver.)
“ex debito justitiae,” 255. 

(Prohibition.)
“extra-provicial corporation,” 60.

“fee on setlement,” 270.
(Taxation.)

“irregularity.” 131.
“legal rate of interest.” 222, 220. 
“Lord Campbell’s Act,” 14.

(Jury Trial.)

WORDS—Continued
“lump sum.” 270.

(Taxation.)
“multifariousness.” 61, 59.

(Parties.)
“nullify.” 131.
“officer.” 140.
“party adverse in point of interest,” 

141.
(Examination for Discovery.) 

“persona designate,” 23.
“person,” 17.
“photographs,” 152, 135.

(Discovery; Production.) 
“privilege.” 147.

( Discovery ; Product ion.) 
“proceeding, action or,” 52, 1. 
“quieting titles,” (Ontario), 18.

I “railway,” 11.
(Execution; Receiver.)

! “real actor,” 276.
“rule in Dearie vs. Hall,” 5.

I 1 ‘ rules, ' ' 16.
“satisfactory answers.” 230.

( Examination of Judgment Debtor.) 
“schedule.” 16.
“servant,” 141, 140.
“side bar rules, 18.
“special endorsement,” 100, 99, 53.

(Judgment; Statement of Claim.) 
“teste. 165.

(Writ.)
“trial Judge,” 266.

(Costs.)
“Workman.” 14.

(Jury Trial.)
“Workmen's Compensation Act,” 14. 

(Jury Trial.)
WRIT, (See Execution.) Venditioni Ex 

ponas.
attachment, of. 218. 

form of, 312.
costs of, to be endorsed on. 222. 
date of, 176. 
delivery, of. 171.

form's of. 313, 312, 311. 
execution, of. 223, 222. 

endorsement, on. 222. 
interest, of, 222. 

rate of, 222. 
renewal of, 222.

Ontario practice, 222. 
sale under, 222.

lands, of, 226. 
teste of, 165. 

fieri facias, of. 170.
forms of. 319, 399. 

lands, abolished. 216, 43.
history of, 43. 

form of. 176. 174. 
habeas corpus. 161. 
injunction, of, abolished, 215.
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WRIT—Continued 
issue of, 176, 174. 
mandamus, of, abolished, 213. 
possession, of, 171, 170. 

form of, 311.
priority of, after renewal, 176. 
prohibition, of. abolished. 116. 
renewal of, 76. 
replevin, of, abolished, 113. 
return of, 177.

WRIT—Continued
sequestration, of, 173.

form of, 312. 
subpoena, 164. 

teste of. 165.
use on examination for discovery, 

165, 142. 
teste of, 222, 164. 
venditioni exponas. 170. 

form of, 311.



INDEX OF FORMS,

(The page references are to the Second 
Part of the Volume, except 

where specified.)
ADVERTISEMENT EUR CREDITORS, 

251.
AFFIDAVITS.

administrators or executors, as to 
claims of, 257. 

documents, as to, 256. 
executor or administrator, as to, claims 

of, 257.
garnishee order after judgment, for, 

259.
before judgment, for, 259. 

interpleader, other than by sheriff, 260. 
landlord, by, 256. 
production, on, 257.

officer of corporation, by, 257. 
service, of, 255.

ATTACHMENT. (See Order.) 
certificate of, for registration, 299. 
order of, 298. 
praecipe for, 281.

BENCH WARRANT, 314.
BOND (Replevin), 315. 
CERTIFICATES.

Foreign Tribunals Evidence Act, un­
der, 318.

judgment under Petition of Right, of, 
314.

officer after trial, of, 315. 
taxation of, 316.

COMMISSION TO EXAMINE WIT­
NESS. 283. 

order for, 289. 
praecipe for, 279.

CONDITIONS OF SALE, 254.
DEBT ATTACHMENT BOOK. 317. 
HABEAS CORPUS AD TEST.

Praecipe for, 279.
INTERPLEADER. (See Order.)
1N T E RROG'ATt )R I ES, 317.

answers to, 317.
JUDGM ENT8, 299-309.
NOTICES.

acceptance of sum paid into court, of, 
245.

admit documents, to, 247. 
application for administration, of. 243.

guardianship of infant, for, 243. 
appointment under rule 122, of._250. 
cheques may be received, that. 255. 
counter-claim, by defendant to third 

part, on, ^i4.
creditors, claim allowed, 251. 

to produce, 251.

NOTICE S—Con tii n ued 
to prove claim, 252. 

cross-examination at trial on affi­
davits, of, 248.

I discontinuance, of, 248.
I election that defendant conduct sale,

of, 249.
encumbrances, to, 250.

I inspect documents, to, 246.
I judgment affecting persons not parties,

on, 249.
i limited defence, of, 244.

motion, of, 243. 
chambers, in. 243. 
court, to, 243.

order adding parties, on, 245. 
under rule 41, 249. 

or changing parties under rule 
545, 245.

produce documents, to, 246. 
trial, of, 248.

ORDERS.
amend to, on praecipe, 287. 

j attachment, of, 298.
commission to examine witness, for, 

289.
; examination of witness before trial, 

de bene esse, for. 290.
Foreign Tribunal Evidence Act. un- 

der, 317.
garnishing, (debts), 291.

absolute, 292. 
general, 286. 
interpleader,

barring claimant, 293. 
directing sale and issue, 294. 
sale of goods, for. 296. 
sheriff, to withdraw, 294, 295. 
substituting claimant. 293. 
summary determination, on, 296. 

judgment, final, for, 287. 
accident case, in, 288. 
general, 288. 

motion, dismissing, 298. 
particulars, for, 288.
Partners, names of, for. 287. 
production for inspection, for, 289. 
production, on praecipe, 289. 
prohibition. 298. 
replevin. 297.
solicitor's bill, delivery and taxation 

of. for, 292.
substitutional service, for, 286. 
time, for, 286. 
withernam, of. 297.

PROHIBITION. (See Orders.)
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afti-

PRAECIPE. 278. 
attachment, fur. 281. 
cheque, for, 282.
commission to examine witness, for,

HT.
direction to bank, for, 281. 
entry for argument, for, 278. 

special cases, of, 278. 
trial, for, 278. 

fi. fa., for. 279.
Hab. Corp. Ad Test, for, 279. 
search, 280. 
writ, for, 280. 

delivery of chattels, 281. 
fl. fa., of. 279. 
possession, of, 280. 
sequestration, of. 281. 
venditioni exponas, of, 280.

REPLEVIN. (Sec Orders.)
REPORTS, administration suit, in, 252. 

sale, on, 255.

SATISFACTION PIECE, 310.
SPECIAL CASE. 277.
STATEMENT OF CLAIM. 260-277.

amendments, of, 205. 207. 273. 
STATEMENT OF DEFENCE. 202. 277. 
STATEMENT OF DEFENCE AND 

COUNTER CLAIM. (See Notice.), 
275.

SUBPOENAS Ad Test. 282.
Duces Tecum, 282.

WRITS.
attachment, of. 312. 
delivery, of, 311, 312. 
execution, of, 309.

assessed value of chattels, of, 313. 
li. ta., of, 807. 

costs, for, 310. 
praecipe for, 279. 

possession, of, 311. 
sequestration, of, 312. 
venditioni exponas of, 311.


