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DOMINION LAW REPORTS
SOUTHWELL v. WILLIAMS AND SCHANK. B.C.

British Columbia Court of Appeal, Macdonald. C.J.A., Initia, and p ..y
flalliher, JJ.A. June 26, 1912.

J. C'üUBTS (SI B 3—28)—1! H. Il T OF VEXlxiH TO FORFEIT CONTRACT—HHK.VC'II
—Vacation of registrations. . ,Tun'‘ -s-

A decrei* or judgment for rescision of a contract for the sale of 
land upon non-payment of the purchase money, may direct that all 
registered instruments depending thereon Ik- vacated unless all 
arrearages are paid within a time limited by the judgment.

2. Vkxdoh and purchaser (§ III—80)— Rights of assignee of purchaser
— FORFEITURE OF COX TRACT—PaYMEXTK MADE IIY ASSIGNEE TO
vendee—Recovery back.

If. upon the failure of the vendee to pay the amount due on a con
tract for the <ale of land, within the time limited bv the Court there
for. payment is made by one to whom the vendee assigned his interest 
in the contract, and who paid to the vendee or his agent all payments 
under the contract us they came due, the assignee will be given 
judgment against the vendee therefor, together with interest thereon, 
and the costs he is compelled to pay.

3. Assignment (8 111—33)—Assignee of vendee—Recovery back of
PAYMENTS MADE TO VENDEE NOT APPLIED ON PURCHASE.

Upon the forfeiture of a contract for the sale of land, and the 
vacation of all instruments depending thereon, on account of the 
default of the vendee to pay the amount due within the time decreed 
by the Court therefor, the assignee of the vendee's interest in the con
tract will lie given judgment against the latter forfthe amount the 
assignee had paid under the contract to the vendee or his agent, which 
had not been applied in satisfaction thereof.

Appeal by plaintiff from the judgment of Grant, Co.J., in statement 
an action for forfeiture under an agreement for sale of land.
Defendant Williams entered into an agreement to purchase the 
land in question from plaintiff. He assigned the agreement to 
the defendant Schank, who continued the payments to one Moss, 
agent of Williams, according to the allegation of Schank. Wil
liams denied the agency of Moss, who failed to account for the 
moneys received. Grant, Co.J., gave judgment against Williams 
for $750 and costs, dismissed the action for foreclosure and also 
dismissed the action against Schank with costs. The Court of 
Appeal reserved judgment merely as to the form of the decree 
which should he made in favour of the plaintiff, but intimated 
that if plaintiff, Williams, was inclined to do right he would 
protect Schank against, the necessity of having to pay twice for 
the land.

The appeal was allowed.
V. B. O'Dell, for appellant.
A. Henderson, K.C., for respondent Williams.
J. S. Jamieson, for respondent Schank.
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Macmnald, C.J.A.:—I concur with judgment of Gallilier,
.1 V

Irving, .LA. concurs.
South WKiJ. 

r.
Williams

ANI)
SCHANK. 

Oalllher, J.A.

Galliiier, J.A. :—There should he a decree rescinding the 
contract and vacating registration of the agreement between the 
plaintiff and the defendant Williams, and any other registered 
instruments depending thereon unless all arrears of purchase 
money and interest payable under the agreement between the 
plaintiff and defendant Williams, due up to and including the 
date following, be paid to the registrar of this Court, at Van
couver, for and on account of the plaintiff, on or before the 30th 
September, 1912, before the hour of 12 o’clock noon, by the 
defendants oi one of them. And in case the parties cannot 
agree, the amount shall be settled by the registrar.

The plaintiff to have judgment for his costs of the action 
and appeal and reference (if any) against both defendants 
whether said money be paid or not.

The judgment pronounced below shall be vacated.
In case the defendant Williams fails to pay the above moneys 

on the date above mentioned, together with the costs above 
mentioned, and in the event of the defendant Schank paying 
the said moneys and costs, there shall be judgment in favour of 
Schank against Williams for all such sums for principal, inter
est and costs as he Schank shall be obliged to pay by reason of 
Williams’ default under the agreement.

Should the contract be rescinded and the registration of the 
agreement and other instruments dependent thereon be vacated 
by reason of default in payment as hereinbefore provided, the 
defendant Schank shall have judgment against the defendant 
Williams for all sums paid by him to the defendant Williams, 
or his agent Moss for principal and interest, together with 
interest thereon at 7 per cent, per annum from the dates of such 
payments.

Tin* defendant Schank is to have judgment against the de
fendant Williams in any event for his (defendant Schank) 
costs of defence of the action, and of appeal, and reference as 
aforesaid. In the event of rescission, the plaintiff to retain the 
moneys already paid as liquidation damages.

Ijeave to apply for further directions to the County Court.
Appeal allowed.
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RE GORDON.
Ontario High Court, Riddell, June 20, 1912.

1. Exrcutobs and administrators (8 III A—09)—Application for ad- 
vtck or Court—Advisability of claiming land advkrsfi.y held 
—Rule (Ont.) 938.

I'pon nn application under Con. Rule 938. ns amended 1904, by Rule 
1209. the Court will decline to advise or direct an executor ns to 
whether he should follow the opinion of his solicitor and lay claim, 
as part of the estate, to land held adversely thereto, such nn applica
tion made summarily not being within the terms of Ont. C.R. 938 
and 1209.

[Ruffnlk v. Lawrence ( 1884), 32 W.R. 899, specially referred to.]

Motion by the executors of the will of Isaac Gordon the 
elder, deceased, for the opinion, advice, or direction of the Court, 
under sec. 65 of the Trustee Act and Con. Rule 1269(938).

A. A. Crain, for the executor.
r. IV. Clarion, for tenants tinder a lease made by Henry 

Gordon.

ONT

lî.c. .r.
1912

Statement

Riddell, J. :—Isaac Gordon the elder devised certain lands Hidden, j. 
to his son Ilenrv, “for himself during his natural life, sub
ject to the payment of” certain legacies, “but in case of my 
son Henry Gordon’s death without issue or without leaving any 
child or children then it is my wish that the real estate be sold 
and the proceeds divided equally between my surviving sons 
and daughters share and share alike . . . .” Henry, in 
1909, made a lease of the land to C. and A. for a term of five 
years ; and died, without issue, in June, 1911. The executor 
of Isaac Gordon the elder demanded possession of the land, 
and the tenants refused, asserting that the lease was good for 
the term mentioned in it. The executor was advised by his 
solicitor and believes that the lease was voided by the death of 
Henry, and that it is his duty to sell the farm as executor.

Instead of taking proceedings to obtain possession of the 
land, he served upon the tenants a notice of motion “for the 
opinion, advice, or direction of the Judge, pursuant to sec.
65 of the Trustee Act and Rule 1269 of the Consolidated Rules 
of Practice.” The notice is somewhat ambiguous, but I accept 
the interpretation which counsel for the motion says was in
tended, viz., that opinion, advice, or direction is sought in two 
matters : (1) the course to be pursued by the executor with 
respect to the lease ; (2) the validity of the lease.

Objection being taken to the practice by counsel for the 
tenants, I gave effect to his objection ; and, as he refused to 
consent to the motion being turned into any other form of 
motion, I dismissed the second branch of the application, with 
costs, fixed at $5, following Re Rally (1912), 25 O.L.R. 112, 
and also Re Turner, 3 O.W.N. 1438.



4 )ominiun Law R worts. 14 D.L.R.

ONT.

If.C. J.
1912

Re

Hlddell. J.

MAN.

C. A. 
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Statement

The portion of Con. Rule 1269 (938) which, it is contended, 
covers the former brunch of the application, is (e), by which 
an application may be made for an order “directing the execu
tors or administrators or trustees to do or abstain from doing 
any particular act in their character as such executors or trus 
tees.” But this means any act in or about the estate of which 
they are executors or trustees. As it is put in Suffolk v. Law
rence (1884), 3*2 W.R. 899. “this only relates to the doing or 
abstaining from doing by trustees of some act within the scope 
of their trusts.” The section was not intended to cover the case 
of an executor who was in doubt as to whether he should fol
low his solicitor’s opinion so far as to claim as part of the 
estate land claimed adversely to the estate. Executors must 
use their business sense, and not ask the Court to exonerate them 
in advance: the general duties of executors are so well known 
that the Court should not be colled upon to lay them down on 
ever}’ occasion of apparent difficulty.

This part of the application is also refused.

I)i clarat iou accordingly.

CONN v. HAWES, and COWAN, Claimant.

Manitoba Court of Appeal. Iloircll, C.J.M.. Richards, Perdue, Cameron,
Il apport, JJ.A. June 24, 1912.

1. RmillUH AND REGISTRY LAWS l#IIIC—21)—EFFECT OF FAILURE TO RE
GISTER Sale of noons—Change of possession ll.S.M. 1902. ch. 
II. ■» |

A sale of n stnek of hay is invalid against an execution creditor 
under sec. .1 of the Rills of Sale and Chattel Mortgage Act, R.S.M. 
1902, ch. 11, providing that every unregistered sale must lie accom
panied by an immediate delivery followed hv an actual and continual 
change of possession, where the sale was made by the owner of the hay 
giving it and some cash in payment of an overdue note of his, held by 
the buyer, who permitted the hay to remain on the premise* occupied 
by the seller where it was seized on execution by the creditor under 
a judgment obtained after the aale.

[J ark son v. Hank of .Vo ra Seotia. 9 Man. R. 75; Itrou'n v. /'core. 11 
Man. R. 409: Parka* v. St. Ilcorpe, 10 A.R. (Ont.) 490. and II aman v. 
Cuthbertson, 10 O.R. 44:t. specially referred to.]

An appeal by the execution ereditor, Conn, from the judg
ment of Ryan, J.. on the trial of an interpleader issue.

The appeal was allowed.
On November 23rd, 1910, the elaimant bought a stack of 

hay situate on section 36, township 12, range 16, west, the 
property of Mrs. Iluneston, the mother-in-law of the defendant 
Iiaw'es, who gave $5 in cash and the stack of hay in cpiestion 
to the claimant in payment of an over-due note of defendant. 
At the time of the sale, the plaintiff had no judgment against 
the defendant. Judgment was not obtained until March 14th,
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1911. On December 22nd, 1910, the bailiff of the Court acting 
under a writ of attachment seized the hay in question, the writ 
having been issued on the same date. Subsequently the claimant 
claimed the hay, and the bailiff interpleaded.

The ease was tried before Judge Ryan who gave judgment 
for the claimant, deciding that there was not evidence to hold 
that the sale of the hay was made with intent to hinder, delay 
or prejudice creditors under section 38 of the Assignments Act; 
and holding that the issue of a writ of attachment or seizing 
thereunder was not an “action” or proceeding had or taken to 
impeach or set aside the sale. The interpleader summons issued 
by the bailiff did not issue until April 22nd. 1911, more than 
sixty days after the sale of the hay to the plaintiff.

Plaintiff appealed.
//. II. Hooper, for the plaintiff.
No one appeared for the claimant, Qowan, although duly 

served.
The judgment of the Court was i livered by
IIaguart, J.A. :—On the trial of an interpleader issue the 

County Court Judge decided in favour of the claimant Gowan, 
and against the execution creditors Robert Conn & Son, who 
appeal on two grounds; the first being that the sale was void as 
against the execution creditors under section 3 of the Bills of 
Sale and Chattel Mortgage Act, and the second that the trans
fer was preferential and void under the Assignments Act.

The claimants’ version of the transaction is that being the 
holder of a promissory note made by the execution debtor for 
$36.50, it was agreed between them that the note should be 
given up to the execution debtor for the stack of hay in question, 
and $5 in cash. The stack was on the premises occupied by 
the execution debtor Hawes, where it continued to remain. 
Ilawcs in two or three days thereafter vacated the premises. 
Gowan the claimant says he asked the consent of the son of the 
owner of the land to allow the hay to remain where it was and 
the son consented. This happened in November, 1910, and 
within a month thereafter the execution creditor issued a writ 
of attachment and in due course obtained judgment and execu
tion.

I think that with all deference and respect for the finding 
of the learned trial Judge the sale or transaction under which 
Gowan claims title to the hay in question was not accompanied 
by an immediate delivery followed by an actual and continued 
change of possession, and that it is void as against the execution 
creditor under the Bills of Sale and Chattel Mortgage Act; 
Jackson v. Rank of Nova Scotia, 9 Man. R. 75; Brown v. Peace, 
11 Man. R. 409; Parkcs v. St. George, 10 A.R. (Ont.) 496; 
Hyman v. Cuthbertson, 10 O.R. 443.

MAN.

C.A.
1912

Hawks ami

Stateiiiviit

Haggart, J.A.
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MAN. As the execution creditor succeeds on this ground it is not
C. A.
1912

necessary to consider the other questions raised on the appeal. 
The appeal should be allowed with costs.

Hawks and

Judgment in the Court below will be set aside and judgment 
entered for the execution creditor Conn for $25 and costs.

Appeal allowed.

SASK. Re MATERI Estate.

S. C.
1912

Saskatchewan Supreme Court. 11 "etmore, C.J., in Chambers. May 11. 1912.

1. Wills (filllK—187)—Devine ok land subject to a mortgage—Lia
bility OK DEVISEE.

May 11. One to whom land encumbered with u mortgage was devised, is 
primarily liable for the payment thereof.

[/« re Carley, 18 W.L.R. 69f>, specially referred to.l
2. Execvtohn and administra tubs (#I!A2—14a)—Right to mortgage 

land akteb conveyance to devisee—Sank. Rules ok Court 624, 
SECS. 7 AND 8.

After land has been transferred ami conveyed by executors to the 
one to whom it was devised, the former cannot lie authorized, under 
paragraphs 7 and 8 of Saskatchewan Rule <124. to execute a mortgage 
thereon

Statement This was an ex parle ion on behalf of one Anton
Deis, under paragraphs 7 and 8 of Rule 624 of the Rules of 
Court* for a direction that he be authorized to execute a mort
gage on the north-west quarter of section 24. township 16. range 
16, west of the 2nd meridian.

•Section 024 of the Sask. Rules of Court (1911), is as follows:—
624. The executors or administrators of a deceased person, or the 

sureties for administrators, and the trustees under any deed or instrument, 
or any of them, and any person claiming to be interested in the relief 
sought as creditor, devisee, legatee, next of kin. or heir-at-law of a deceased 
person, or as cestuis que trust under the trust of any deed or instrument, 
or as claiming by assignment, or otherwise, under such creditor or other 
person as aforesaid, may obtain an originating summons returnable liefore 
a Judge in Chambers, at such time as he may apjioint. for such relief of 
the nature or kind following as may by the summons be specified, and ns 
the circumstances of the case may require, of any of the following questions 
or matters:—

1. The administration of the estate of the deceased;
2. The administration of the trust;
,1. Any question affecting the rights or interests of the person claiming 

to Is* creditor, devisee, legatee, next of kin, or heir at law. or 
cestui que trust ;

4. The ascertainment of any class of creditors, legatees, devisees, next 
of kin, or others;

5. The furnishing and vouching of any particular account by executors,
administrators or trustees;

0. The payment into Court of any money in the hands of the executors, 
administrators or trustees;

7. Directing the executors, administrators or trustees to do or abstain 
from doing any particular act in their character as executors, ad
ministrators or trustees;

8. The approval of any sale, purchase, compromise or other transaction;

11
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The motion was refused. SASK.
A. D. Dickson, for applicant. . s. c.
Wbtmore, C.J. :—It appears by the material on which this 101“ 

application is based that the deceased Phillip Materi. who died Re 
on the 3()th January, 1904, mortgaged the quarter section to Matkm.
the Home Investment and Savings Association on the 2nd wmmr.cj. 
March, 1903, to secure $600. Materi made a will dated 19th 
December, 1903, and appointed his wife, Anna, his son Jacob, 
and the above-named Anton Deis, executrix and executors there
of. This will was proved on the 16th March, 1904, and letters 
testamentary issued to the three persons named above. The 
mortgagee pressing for the money, the executrix and executors 
borrowed $900 from one John Fetscli, to pay the company, and 
executed a mortgage to Fetsch upon the same land on the 13th 
June, 1908. The deceased left to each of his sons, Jacob, Anton 
and George, a separate portion of his real estate, charged with 
certain payments in each case in favour of three daughters. He 
devised to his son George, the north half of section 24 (on the 
west half of which, namely the north-west quarter of the whole 
section, was the mortgage in question) charged with the sum of 
six hundred dollars to be divided equally share and share alike 
between his three daughters Odelia, Josephina and Letwina.
Anna Materi, the executrix, died on the 19th August, 1909, and 
the executor, Jacob Materi. has left this country and is supposed 
to be residing at Wales, in North Dakota. The affidavit states 
that the shares of the adult heirs of the deceased have been 
transferred and conveyed to them respectively, and that the 
only persons who now have any interest in the estate are the 
two infant children of the deceased. It is not disclosed who 
these infants are. I conjecture they are two of the daughters 
named. George took the half section devised to him subject to 
the mortgage, and is primarily liable to pay it. I refer to In 
re Corley, 18 W.L.R., 695, at p. 698. I am not prepared to say, 
however, that the executors would not be authorized to take up 
the mortgage in order to protect the interests of the daughters 
in respect to the charge on the land in their favour. The diffi-

0. Tin- determination of any question arising in the administration of 
the estate or trust ;

10. An order that no action be brought, or that all actions and pro- 
oeedings pending against trustee*, executors, or administrator* be 
stayed for such period, as to the Court or a Judge may seem neces
sary or expedient, in order that sufficient time Is* allowed to such 
trustee, executor or administrator for the performance of the trusts 
imposed upon him ;

Provided, however, that any creditor or other person interested in such 
estate may apply, liefore the expiration of such time, for an order dis
continuing such stay;

Provided that the proceedings under this rule shall not interfere with, 
or control, any power or discretion vested in any executor, administrator 
or trustee, except so far as such interference or control may necessarily 
be involved in the particular relief sought.
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SASK culty 1 have about warrautiug my considering is that the afii-
a. c.
1912

davit states that the shares of the adult heirs have been trans
ferred and conveyed to them. 1 assume, therefore, that George 
Materis interest in this half section has been transferred to him

M llK by the executors. If so, they cannot give a mortgage on the 
land, and 1 cannot authorize them to do so. Moreover, in any

Wvlmurv. C.J. ease it must be stated who these infants are who have not had 
their share of the estate. It will also be a matter for considera
tion whether, if an authority to mortgage is given, Jacob should 
not join in the mortgage. On the present material 1 cannot 
order an originating summons.

Motion refused.

B.C. WATTSBURG LUMBER CO. v. COOK LUMBER CO.

C. A.
1912

British Columbia Court of Appeal. Macdonald. C.J.A., Irvinq, and 
GaUihrr. JJ.A. April 2, 1012.

April 2.
1. Towage (§ Ï—1 )—Liability of tfo owner not engaged in towage

work—Moving room.
Tin* owner of a tug not engaged in the towage business, who. by 

a friendly arrangement with a person from whom he had requested 
the loan of certain implements for use in his business undertakes to 
move a ltoom for the latter, does not thereby enter into an ordinary 
contract of towage by which he is lwmnd to use a tug of sufficient 
strength and equipment safely to do the work and to face unfavour
able weather conditions, and lie is not liable for the loss of the boom 
through the breaking of the tow line in a gale, when using to the best 
advantage the equipment he had.

\\Yattshury Lumber Co. v. Cook Lumber Co.. 10 R.C.R. 154, 17 
W.L.R. 129. reversed.]

2. Evidence (§ IV R—ISO)—Admissibility of flan or sketch—Negli
gence—Position of tfo and tow.

A plan or sketch of the locus in t/uo will lie excluded on being pro
duced to witness's being examined as to the position and movements 
of a tug and its tow in a negligence action, if the sketch purports to 
shew on its face the relative position of the tug and tow at different 
points in their course, and such positions are involved in the questions 
at issue.

f/fronton v. Ellice, 4 Car. & P. 585, applied.]

attifement Appeal by defendant from judgment of Morrison, J., Watts- 
bury Lumber Co. v. Conk Lumber (V>.. Hi B.C.R. 154, 17 W.L.R. 
120.

The appeal was allowed.
W. A. Macdonald, K.C., for appellant.
•S'. 8. Taylor, K C., for respondent.

Mw-donald, Macdonald, C.J.A.:—I think that the fundamental error in 
the reasons for judgment below is to be found in the assump
tion that the defendant entered into the ordinary contract of 
towage with the plaintif!, that the contractor was bound to 
use a tug of sufficient strength and equipment to safely do 
the work and to assume the risk of weather conditions. In my
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view of the case, what was in the contemplation of both parties 
was that that tug with its then equipment, and on the morn
ing in question, and under, at least, the partial direction, and 
with the assistance of the plaintiff’s servants, was to move the 
boom in question. The defendant wished to borrow some 
boom sticks from the plaintiff, and the plaintiff asked the de
fendant to move the boom around to his jack ladder. It was 
a friendly arrangement altogether outside the scope of the 
business of towage, in which defendant was not engaged. While 
I agree that Yates had authority and did make this arrange
ment, I do not think that cither party had any notion that it 
was other than the lending of assistance by the defendant to 
the plaintiff for the mutual benefit of both, and with the ap
pliances that they had at hand. The learned Judge below 
seemed to think that the defendant would be responsible for 
anything which happened to the boom between the time lie 
attached his line to it ami its safe arrival at the jack ladder; 
that the defendant’s servants had sole control and were respon
sible if they ventured out with it when the weather conditions 
were not favourable. I am unable to take this view of the 
transaction. I think the defendants could only be held respon
sible for negligence or unskilfalness in the handling of the 
tug where such negligence or unskilfulness caused the loss of 
the boom.

Now, it cannot be suggested that there was any negligence 
or unskilfulness up to the time when the plaintiff’s yard fore
man, Williams, and his other employee, Sewell, who were as
sisting in the moving of the boom, tied it up to what is known 
ns the first dolphin, and called to Captain Johnston of the tug 
to let go his line. If there was any negligence up to this point, 
it was the negligence of Williams in not fastening the boom 
to the dolphin with a stronger rope or steel cable. On this 
point the evidence of West is of importance. But. however 
that may be, there is no question that up to this point there 
was no negligence or unskilf illness on the part of those handling 
the tug. When Williams called to the captain to let go his 
line, and back away, Williams says they were through with the 
fug, after that they proposed to guide the boom down with the 
rope iu the current to its place of destination. The crucial 
point of the case, as I view it, turns on whether or not as 
Williams and Sewell sav the captain of the tug ran his boat over 
this line, which fastened the boom to the dolphin, and broke it. 
1 do not think the defendant can he held responsible for any
thing that *ned after the breaking of the line because 
what the persons in charge of the tug did was done at the 
direction of Williams and on account of signals made by the 
plaintiff himself. Taking the view I have altove expressed, 
the plaintiff can only succeed if he has satisfied the Court

B. C.
C. A.
1912

Wattshi ri.

Cook
Lumiikk

Co.

Macdonald,

4
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B.C. that the rope was broken in the manner Williams and Sewell
C. A.
1912

say it was. Now, unfortunately, as 1 think, the learned Judge 
makes no finding oil this point, llis judgment is based upon

W VTTSIll IV.

Co.

Lvmiikk
Co.

entirely different grounds, and sueh as, with respect, 1 am 
unable to adopt.

There is a direct conflict between Williams and Sewell on 
the one side and Johnston and E. J. Took on the other as 
to whether or not the tug did. as Williams and Sewell say, run 
over this line and break it. The only other witness who throws

MirdoniM, any light on this crucial point in dispute is ('. II. Houle, who 
was at the time in plaintiff's employ, and was in the neigh
bourhood of the jack ladder where lie could see the position 
of the boom and the tug at the time in question. 11 is evid
ence, as far as it goes, corroborates that of Johnston and Took. 
As 1 have already said, Williams and Sewell say that the tug 
ran over the line instead of backing out and away from the 
line. Captain Johnston, who was at the wheel, and Cook who 
was handling the tow rope, say that they were never at any 
time nearer than about seventy feet of this line. They attribute 
the breaking of the line to its insufficiency for the purpose, 
having regard to a gale of wind which sprang up shortly be
fore, blowing off-shore, and which put sueh a strain upon the 
rope that it broke ami allowed the l»oom to escape. I think 
the evidence sufficiently establishes that there was such a gale, in 
fact the learned Judge, inferentially, at least, finds so when 
he considers that the defendant’s servants in charge of the 
tug were reckless and ignorant in going out with the boom in 
such weather

I do not agree that they were reckless in doing this, but I ad
vert to this finding as shewing that we may take it as proved 
that there was a gale about the time the boom reached the 
first dolphin and was tied up with the rope by Williams. Iloule's 
evidence also in that the tug was never at any time near the 
rope in question, and while the learned Judge criticises this 
witness, when giving his evidence, a perusal of the evidence it
self shews that the learned Judge was under an unfortunate 
misapprehension which brought about this criticism. In view 
of the conflict of evidence it will be useful to look at the cir
cumstances, and endeavour to judge of the probabilities of the 
two stories. Williams and Sewell say that the tug was using 
its bow line and had no stern line ; at all events, none that they 
could see. The importance of this, as I view it, is that if the tug 
were using its bow line, it would be heading towards the rope 
in question, and if it kept on going ahead, would come against 
the rope, and thus lend colour to the story of these two wit
nesses. On the other hand, the eaptain and Cook, who was in 
charge of the line with which the work was being done, say 
that they were using the stern or tow line, and heading the
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other wuy. The evidence on this point is not very definite on BC-
either side; we should have lieen much assisted had the evid- c. A.
pnce clearly shewn in which direction the tug “was rolling ’ 1912
the l)ooin, there is some evidence, hut it is vague. However, 
it is not probable, in fact it is highly improbable, that those in lUg"*'
charge of the boat, knowing that the boom was fastened to in, 
the dolphin by the line in question, and the importance of 
that, and that the line was some distance above the water, j, MllkB 
plainly in view should run the tug over it. It is much more <<>. 
likely that the story of Johnston, Cook and Houle is correct. MJ^7al(,

1 have already adverted to West's evidence. West says 
that the line used to fasten the l>oom to the dolphin should have 
been a steel cable. He was an experienced man. not only on 
the lake, but at this very place, and says he never used a rope 
alone, but always a cable or both. It is also to Ik* noted that 
both Williams and Sewell attempt to minimise the fact that 
a strong wind was blowing. The impression they try to 
create is that there was no wind of any consequence at all.
In the absence therefore of a finding by the learned Judge, and 
it appearing that he had not directed his mind to this phase 
of the question, the onus which was upon the plaintiff, if my 
view of the arrangements under which tin- lioom was to In- 
moved is right, to prove negligence or unskilfulm-ss, 1 think the 
plaintiff has not made out his case.

It was objected by the appellant that a sketch of the local
ity purporting to shew the lioom at different points in its 
course, and the position of the tug, and the relation of the 
boom to the dolphin, and other matters of that kind, ought not 
to have been admitted; ami IU union v. Kllici (18111), 4 Car. &
1*. 686, was cited to us as authority against its admission. 1 
agree that the sketch was inadmissible, but in view of the eon- 
elusion to which I have come this ceases to be of importance.

1 would allow the appeal, and dismiss the action.
Irving, J.A.:—The point in dispute was the defendants’ inin* j v 

negligence in breaking the plaintiffs’ rope, or was the rope 
broken owing to the wind, or other causes.

There were four witnesses who were in a position to t«-stify 
as to the proximity of tin- lioat to the rope, namely, Williams, 
the defendants’ foreman, and Sewell, his assistant, for the 
plaintiff; and Johnston, tin- master of the tug, and Cook.

The learned Judge took the view that Johnston was reck
less or incompetent, and basing his opinion on Johnston’s con
dition at the trial, suggested that possibly Johnston was drunk.
Now, there was no suggestior *0 or by any of the witm-sses 
that Johnston on that day hu , en drinking, or exhibited any 
recklessness.

The result was that having discounted Johnston’s evid
ence in this way, he found in favour of the plaintiff’s contention.
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B.C. Now, iu connection with the weight to be attached to the
C. A.
IMS

cause of the breaking of the rope, must be considered the evid
ence of Houle, but the learned Judge misunderstood what Houle

Wattsbubo
had said, and in that way he rejected his testimony. The total 
result, in my opinion, brought about a mistrial.

I would order a new trial.

LVMIIKB
Co.

Galliiier, J.A. :—Whether the finding of the learned trial 
Judge that the moving of the logs was the consideration for

lialliher. J. A. the loan of the boom sticks and chains is borne out by the evid
ence may be doubtful, in any event the defendants under
took to move them, and would be required to use such care 
and skill in so doing as a man would use in carrying on the 
operation in his own business.

He that as it may, the whole case, in my opinion, narrows 
down to the manner in which the rope was broken which allowed 
the logs to drift away from the dolphin to which they were 
moored.

Williams, the plaintiff’s witness, says when the tug brought 
the boom of logs round and he fastened them with the rope 
to the dolphin, they were through with the tug, and lie gave 
orders to the captain to throw off his line and back away.

If as Williams and Sewell swear on behalf of the plain
tiff, that the tug instead of backing out, steamed forward over 
the rope and broke it, then the defendants would be liable, 
but if, on the oilier hand, as Cook and Johnston on behalf of 
the defendants assert, the tug did not steam towards, hut away 
from the rope, and was at no time near it, and it was the force 
of a high wind which had arisen, and the current bringing 
such a severe strain upon the rope that it broke, then the de
fendants could not lie held liable on the plaintiff’s own admis
sion that their work was done when the logs were moored to the 
dolphin.

I have read the learned trial Judge’s judgment carefully 
to see if he had made any finding on this point, but I am un
able to find that he directed his mind to it. Had he done so, 1 
should have felt the greatest hesitation in interfering with 
that finding, hut as he has not, it devolves upon us to con
sider and weigh that evidence without the advantage of seeing 
the witnesses iu the box.

I think the preponderance of evidence is that there was a 
considerable squall at that point at the time in question. 1 at
tach considerable importance to the evidence of young West. 
He was born and raised on the lake, and has been working on 
boats on it ever since he left school, and knows the locality 
thoroughly, and the conditions attaching to winds there. That 
is a feature to be taken into consideration in determining the 
probability as to which story is true.
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Two other features seems to me to weaken the probability B.C. 
of the truth of the plaintiff’s version. (7~

One is that it seems unaccountable that the captain of u 11112 
boat would deliberately steam up against or upon a taut rope 
which was the only thing holding the logs in place when the ( , xl,IHt 
course was clear for him to pull out without going near the < <>■ 
rope; and the other is, how he would get the tug over this 
taut rope—he might break it by running against it, but l>oth i.i M|».K
plaintiff’s witnesses swear he ran over it. ,u

The trial Judge makes reference to the condition of Captain <;»nih.r. j.a. 
Johnston at the trial, but there is no suggestion by the plaintiff 
of anything of that nature on the day in question.

It is not an easy task to decide where there is a conflict of 
evidence such as here without an opportunity of seeing the 
witnesses, but I do not think any useful purpose would be 
served by sending the case back for a new trial.

Considering the evidence in all its aspects, and the condi
tions as they existed at the time, my conclusion is that the 
plaintiff’s version of the breaking of the rope is not the rea
sonable one.

As to what took place afterwards in trying to shove the 
boom across to the bay after it had broken loose, I do not con
sider it, for what was done was, 1 think, at the instance of and 
under the directions of the plaintiff, and against what the cap
tain of the boat considered the best methods to pursue.

Mr. Macdonald, counsel for the defendants, raised a point 
as to the admissibility of a plan or sketch, and I quite agree 
with his contention that it should not have been admitted.

I would allow the appeal.
Appeal allowed.

Annotation—Towage (81 1) Duties and liabilities of tug owner. Annotation

The ordinary contract of towage has hecn dclinvd to be aid in the Towage 
propulsion of one vessel by the employment of another vessel having contract» 
within her the motive power which is used to expedite the voyage of the 
lirst mentioned vessel which requires the acceleration of her progress 
through the water: The “Prinoeaê Alice," 3 W. Hob. 138. An amplified 
illustration of this definition is given in The "Mcrrima*'," 2 Sawy. ôtkl; 
where it was stated that the contract to tow a barge, and her cargo, is one 
in the line of carriage, or transportation for compensation ; and is there
fore a bailment of the kind denominated luealio o per is merci urn 
vehendarum, in which the master of the tug is bailee, and resjioiisihle for 
ordinary skill and diligence; and that the tug is responsible for the 
navigation of both vessels; and her duties as tower are those of an 
ordinary carrier for hire; just as if she had the tow ou her deck instead of 
astern at the end of the tow-line. And so when a tug negligently places 
a tow in peril, and she is thereby lost or damaged, it is no excuse on the 
part of the tug to allege that the tow might have been saved from such
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B.C. Annotation {continued) —-Towage (§ 1—1)—Duties and liabilities of tug 

Annotation.
----- loss or damage but for a mistake of. or want of skill in, the crew of the

louage tow: The Mont rail Trans par In lion Company v. The Ship “Buckeye Stair,"
contract. 12 can. Kwh. H. 41».

Where a tug engages to tow a vessel, it is her duty to use due diligence 
and care in regard to it; and if the vessel sutlers or is damaged in conse
quence of negligence on the part of the tug, the tug will he liable. On the 
other hand, it is also the duty of the vessel being towed to use care and 
diligence and if the tug is injured in consequence of the negligence of the 
vessel, the vessel itself will Is- liable to the tug: Head v. The Tug “Lillie,"
11 « 874.

When a boat engages to tow a vessel for a remuneration the legal 
principle to Is* applied is that such boat will use its liest endeavours for 
that purpose and will bring to the task competent skill and such a crew 
and equipment ns are reasonably to he ex|>eeted in boats of such class, 
but there is no warranty that the towing will lie done under all circum
stances and at all hazards: The "William," 4 Que. L.R. 306.

When a contract of towage is made, the law implies an engagement 
that each vessel, tug and tow, will jierform its duty in completing it; that 
proper skill and diligence will he used on board of each ; and that neither 
vessel, by neglect or misconduct, will create unnecessary risk to the other, 
or increase any risk incidental to the service undertaken. If, in the 
course of the performance of this contract, any inevitable accident hap|ien 
to the one. without any default on the part of the other, no cause of 
action will arise; such an accident is one of the necessary risks of the 
engagement to which each party is subject, and creates no liability on 
the part of the other. If. on the other hand, the wrongful act of either 
occasion any.damage to the other, such wrongful act creates a responsibility 
on the party committing it. if the sufferer have not, hv any misconduct 
or unskilfulness on her part, contributed to the accident : Wand v. Ross. 
14 Moore P.C.C. 210, nub noin. The "Julia," Lush. 231.

When a tug engages to tow a vessel for a certain remuneration from 
one point to another, she does not warrant that she will lie able to do *o 
and will do so under all circumstances and at all hazards; but she does 
engage that she will use her best endeavours for that purpose, and will 
bring to the task competent skill, and such a crew, tackle, and equipments 
as are reasonably to lie expected in a vessel of her class. She may lie 
prevented from fulfilling her contract by vis major, by accid - ‘s which were 
not contemplated and which may render the fulfilment of her contract 
imjiossiblc; and in such case, by the general rule of law, she is relieved 
from her obligations. Hut she does not become relieved from her obliga
tions because unforeseen difficulties occur in the completion of her task; 
liecaiiM* the performance of the task is interrupted, or cannot lie completed 
in the mode in which it was originally intended, as by the breaking of the 
ship's hawser. Hut if in the discharge of this task, by sudden violence of 
wind or waves, or other accidents, the ship in tow is placed in danger, and 
the towing-vessel incurs risks and performs duties which were not within 
the scope of her original engagement, she is entitled to additional remunera
tion for additional services if the ship lie saved, and may claim as a 
salvor instead of being restricted to the sum stipulated to he paid for mere 
towage : Hard V. M'Corkill, 15 Moore P.C.C. 133, at p. 153, sub nom. The 
“Minnehaha,” Lush. 335.
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Annotation.
In a contract of towage the owners of the tug must lie taken to have — 

contracted that the tug should lie efficient, and that her crew, tackle, and Towage 
equipment .should lie equal to the work to lx* accomplished in weather and l" " 
circumstances reasonably to lie expected; and that reasonable skill, care, 
energy, and diligence should lie exercised in the accomplishment of the 
work. On the other hand, they do not warrant that the work will be done 
under all circumstances and at all hazards, and the failure to accomplish 
it will lie excused if due to vis major or to accidents not contemplated, and 
which rendered the doing of the work impossible: The “Man-chal Bucket,”
[1911] P. 1, at p. 12.

In The “U'csf Cock’’ (1911). V. 208. Farwell, L.J . at p. 227, declared 
that the rule stated by I.indlcy. ,I„ as to a contract of carriage, in Hyman 
v. Xyc. 6 Q.Ii.D. 685, at p. tiH7, was able to a contract of towage,
and proceeded to quote such rule by altering it so as to apply to a tug 
owner: His duty is to supply a tug ns tit for the purpose for which it is 
hired as care and skill can make it, and if while the tug is being properly 
used for sin'll purpose it breaks down it becomes encumbent upon the 
person who has let it out to shew that the breakdown was in the proper 
sense of the word an accident not preventable by any care or skill, and 
ns between him and the hirer the risk of defects in the tug. so far as care 
and skill can avoid them, ought to lie thrown on the owner of the tug.

For all purposes of their joint navigation, a tug and tow are one ship 
in contemplation of law: The “Xiobc,” [1891] A.C. 401, e.g., for the 
purjmses of the regulations: The “Clcaiion” (1890), 14 Moo. P.C. 92. 97,
15 E.R. 240, though there are exceptions: The “Lord Bangor," [1890] P.
28, e.g., not stopping at once under art. 18. The tug is in the service of the 
tow; and the tow is answerable for the negligence of her servant, and 
is for some purposes identified with her: The “American” v. The "Syria"
(1874), L.R. 0 P.C. 127; The “Englishman and Australia," [1894] P. 239.
245. The tug may, liesides supplying the motive power, also direct the 
course, if no directions are given by the tow ; but generally the tug. though 
it is the motive power, is under the control of the master or pilot of the 
tow: Smith v. St. Uirrence T. Co. (1873), UR. 5 P.C. 313; The “Ism"
(1886), 12 P.D. 34. Under an ordinary towage contract, the tow is therefore 
liable to third parties for damage caused by the defective equipment of 
the tug: The “Belgic" ( 1875), 2 P.D. 57, or its wrongful act, unless done so 
suddenly that the tow cannot control it: The “Xiobe” ( 1888), 13 P.D. 55.
But if the tug is the governing as well as the motive power, the tow is 
not liable: The "American" v. The "Syria" (1874), L.R. 6 P.C. 127; The 
Htormoock" (1885), 6 Asp. 470; The "Quickstep" (1890), 15 P.l). 196. But 

in all such cases the real question is whether or not the relation of master 
and servant exists between the owners of the tow and the persons in 
charge of the navigation of the tug. Unless that relation exists, considera
tions of expediency cannot avail to impose liability on the owners of the 
tow: Butt, J., The "Quickstep," ubi. cit. sup., at p. 199. Though the tug 
is generally the servant of the tow, yet the tow can recover against the 
tug what she has had to pay for her negligence: The "Stormcock," ubi, 
oit. sup., at p. 472. In every contract of towage there is an implied obli
gation that the tug shall be efficient and fully equipped for the service:
The “Undaunted" ( 1886), 11 P.D. 46. The tug is bound to use proper

1
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skill and diligence, and is liable for damage done by her wrongful net or 
default, unless the towage contract exempts her from liability: The 
“United Hervice” ( 188.1), 8 1\D. 56 and 9 ibui. 3; and a provision in the con
tract that the tug owners will not be re-q amsible for the default of the 
master (ibid.) or that the master and crew of the tug become for the 
time being the servants of the tow: Thi "Ka ta ta” 118971 P. 118. will not 
release the tug owners from this obligation: 14 Kneyc. I*aws of England, 
143. 144.

Although the policy of the law has not imposed on owners of boats 
engaged in the business of towage the obligations resting upon a common 
carrier, it does require in the management of such boats the exercise of 
reasonable care, caution, and maritime skill, and if these are neglected by 
those in charge of a towing boat and disaster occurs, its owner is liable 
for the consequences : The Steamer "Nyrueuae” 12 Wall. (U.S.) 167.

A tug is not a common carrier and the law of that relation has no 
application to a contract of towage. Such a vessel is not an insurer. The 
highest possible skill and care are not required of her. She is bound, how
ever, to bring to the performance of the duty she assumes reasonable skill 
and care and to exercise them in everything relating to the work until it 
is accomplished. The want of such skill or care in such cast's is u gross 
fault and the offender is liable to the extent of the full measure of the 
consequences : The "Margaret,” 94 U.S. 494.

A tug is neither a common carrier nor an insurer, and hence the highest 
possible degree of skill and care is not required of her. On the contrary, 
the owners of a tug are merely bailees for hire, and, as such, are bound to 
exercise reasonable skill, care, and diligence in everything relating to the 
work until it is accomplished ; that degree of caution and skill which pru
dent navigators usually employ in similar services. A tug owner impliedly 
undertakes to furnish a seaworthy vessel, of sufficient capacity and jwiwer, 
and properly equipped with the necessary fitting and appliances including 
a proper supply of coal. The tug must also be provided with a sufficient 
and competent crew, familiar with the channel, its shoals and currents, 
the state of the tides, the proper time of entering upon the service, and, 
generally, all conditions which are essential to the safe performance of 
the undertaking. If the tug is derelict in any of these respects, it is sub
ject to an imputation of negligence, and liable for any resulting damage: 
38 Cyc. 662, 567.

The following cases offer some illustrations of the application by the 
Vunndian Courts of the principles of law above discussed, to contracts of 
towage, us far as the parties thereto are themselves concerned.

A towage company entered into a contract to tow a ship to a certain 
place where the ship was to lie loaded with coal, and, when so loaded, to 
tow her back to sea, and after the ship was towed to such place and 
loaded, a tug sent by the agent of the towing company to complete the 
contract did not have sufficient power to tow the ship, and the agent 
supplemented that power by sending another towing steamer, belonging to 
another company, to assist in the towing, and the two tugs together pro
ceeded to tow the ship out to sea, and while being so towed the ship was 
dragged on a reef and became a complete wreck. 'The ship had no pilot 
and those abroad lier were strangers to the coast as those in charge of
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the tugs knew. The night of the accident was light and clear, the tugs ^nnotati 
did not steer according to the course prescribed by the charts and sailing Towage 
directions, and there were, on the other side of the course they were steer- contracts 
ing, many miles of open sea, free from all danger of navigation, and the 
ship was lost at a spot plainly indicated by the sailing directions, al
though there was evidence that the reef was unknown. It was held, in an 
action for damages for negligently towing the ship and so causing her 
destruction, that, as the tugs had not observed those proper and reasonable 
precautions in adopting and keeping the courses to lie steered which a pru
dent navigator would have observed, and as the accident was the result 
of their omission to do so, the owners of the tugs were jointly and sev
erally liable : Seiccll v. British Columbia Tuiciny unit Transportation Co.,
9 Can. S.C.K. 527. In reply to the contention that as the owners of the 
assisting tug had no contract with the plaintiffs the latter had no right of 
action against them, Mr. Justice Strong, said, that, while it was true 
there was no privity of contract between them, yet the law implied a "duty, 
in cases like the present, on the part of those who undertake to perform ser
vices which involves the personal property of others being placed in their 
power and control, that they will execute their employment with due and 
reasonable care.”

The owners of a barge brought an action in personam against .. tow
ing company for a breach of a contract of towage resulting in damage to 
the barge, and, in the same action, brought proceedings in rem for the same 
damage against the tug which did the towing, though it did not belong to 
the towage company but to a third person from whom the towing company 
secured it for the purpose of towing the plaintiff's barge. The trial Judge 
gave judgment against the tug, but held the towing company not liable, 
upon the principle that, if the tow was damaged by the unskilful naviga
tion of the tug, the relation between tuf* and tow “is not so much that 
which arises directly from the contract of towage, but rather that which 
imposes a duty on the part of the tug towards the barge, to observe such 
ordinary cure ami skill in the towage as will avoid any possible damage 
or injury:” The Montreal Transportation Company, Limited v. The Ship 
“Buckeye State," 12 Can. Ex. Rep. 419. Upon appeal Mr. Justice Cassels 
declared that he could find no authority justifying the joinder of the two 
causes of action—in personam and in rein—against separate parties, and 
enunciated what he deemed the true rule in the following language : "The 
proper course would have been to complete the proceedings in rem, and if 
it appeared that the amount of the damages tixed by the judgment was 
not recovered » gainst the tug, then, if the Montreal Transportation Com
pany are legally liable, an action against them in personam for the differ
ence between the amount recovered, and the damages as fixed by the judg
ment,” citing The "Orient," L.R. 3 P.V. 69ti, and The "Zephyr," 11 L.T.
351. The learned justice in conclusion stated that, inasmuch as no ob
jection was taken to the misjoinder of the parties, it would be unjust 
to give effect to any objection on that ground at the stage the case had 
then reached, but that the judgment should be varied by reserving, among 
other things, the ipiestion of the liability of the towing company until it 
could be ascertained if the amount of the damages fixed by the judgment

2—4 D.I..K.
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lietow IiiuI been realized against the tug: The Atlantia Coast Steamship 
Company v. The Montreal Transportation Company, 12 Can. Ex. R. 429.

A tug was held liable for un injury to her tow resulting from the lat
ter’s collision with another vessel, wheçe it appeared that after the tug 
had gone ahead at full speed in accordance with the order of the master 
of the tow. it was discovered on the tug that the tow line had been thrown 
over the wrong post ami the tug slackened her speed to allow it to be 
shifted to the right one, resulting in the tow drifting against another 
vessel, causing the damage for which the suit was brought : The “William,” 
4 Que. L.R. 306.

Vnder a contract to tow a barque to Quebec thence to Montreal and 
back to Queliec the owners of the tug after having towed the barque to 
Montreal cannot transfer the contract to another person to complete it 
with an inferior tug which was also to tow two additional tugs, the tug 
being inadequate for the work : The “Euclid,” 7 Que. L.R. 351.

It is mi defence to an action for failure to perform a towage contract 
that the tmv boat was frozen in the ice where the defendant fail* to shew 
that his Isiat was at the time necessarily at the place where it was frozen 
in: Dorlantl v. Banter, 5 U.C.Q.B. 583.

Recovery was denied the owners of a vessel in an action by them for 
damages thereto hap|iening while the defendants were towing it. where it 
appeared that while proceeding up a river the pilot of the tug and the 
pilot of the tow were both at fault in not having the course changed after 
a certain point in the river, though the pilot of the tow afterwards dis
covered the mistake and gave notice to the tug to change the course by 
executing the proper manœuvre for that purpose, but not until it was too 
late to avoid an accident which befell the tow: The “Prince Arthur” v. The 
“Florence," 5 Can. Kxcli. R. 218.

The owners of a tug cannot lie held liable for injury to the tow due 
to an inevitable accident such as being struck by a sudden squall of wind 
and forced on shore while making a sudden turn at a erh .cal point in a 
river, where the tug was siilliciently powerful for the work and was pro
perly managed by its crew: \tirood v. Cann, 40 N.S.R. 136.

A tug has the right to east off her tow, in stress of weather, when, 
owing to the strength of the wind and the amount of sail the tow was 
carrying, it was overrunning the tug which was therefore in danger of 
being run into and damaged by the tow. and in such ease the tug will not 
lie liable for damage resulting from a subsequent collision of the tow with 
another vessel, all the precautions required of a ship in full sail not 
having lieen taken by the tow: The “I,opal” V. The “Challenger," 14 (Jue. 
L.R. 135.

Where a mate of a ship, which, though afloat, was in a very leaky 
condition from having lieen stranded, contracted, without authority, with 
the master of a tug to have the ship towed, under a belief on the latter's 
part that the mate was the captain of the ship, and the mate by his con
duct continued this belief, and also concealed the dangerous condition of 
the ship from the tug master when the contract of towage was made, the 
agreement is void and the owner of the tug is entitled to recover on a 
quantum meruit for extraordinary towage service* : Dunsmuir v. Ths 
“Harold." 4 Can. Excli. R. 222.
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It was held to be a towage ami not a salvage service where it appeared -----

that at the request of the captain of a steam vessel whose lires had been Towage 
extinguished for the purpose of permitting lier engineer to make repairs U
to her boiler, made necessary by a slight accident thereto, such vessel was 
towed by another ship for a period of thirty hours in the ordinary channel 
of navigation at a time when the sea was calm and the weather line, and 
neither ship was in a position of danger at any time during the towing, 
and the crew of the towing vessel were at no time in peril by reason of the 
services rendered the disabled ship: Hinc v. The “Thomas J. Ifcully,” 0 
Can. Exeh. It. 318.

Attention should be called to a case in which recovery was allowed 
in the Yukon Territorial Court for the loss of a scow and its cargo while 
being towed by a steamer which hud been previously engaged in carrying 
passengers and freight, on the ground that the defendants were common 
carriers. It api»eured that when the contract of towage was entered into 
the steamer was on her wav to winter quarters in charge of the engineer 
and that lie, at the request of the owners of the scow, agreed to tow it 
for a specified remuneration. Vpon appeal, a new trial was granted be
cause. apparently, of the lack of evidence of the authority of the engineer 
to enter into towage contracts: Courtenay v. Canadian Development L'o„
8 H.C.R. 53.

SARNIA GAS AND ELECTRIC LIGHT CO v SARNIA
Ontario High Court. Riddell, J. June 20. 1012.

1. Eminent noMAix (8 ID—52)—Right <>e Mi NirriMutter to expro
priate Kl.Ef'TRII' LIGHT AND GAN WORKS—TllE Ml M1TPA1 Act
(Ont 1003. 3 Knw. VIT. m. 10.

The Municipal Act of 1003. 3 Edw. Yli. eh. 10. as amended, does 
not confer power upon a town hi acquire “in inritum” by arbitration 
and expropriation proceedings a plant owned hv a company organized 
for the manufacture of gas and electricity.

2. Costs (81—Ifie)—Costs of a special statkii case for opinion—
Disposal iiy Jvirie stating tiie c.xki:.

Where a special cane is stated in a pending action for the opinion 
of the Court on a preliminary question of law arising therein, the 
practice is for the costs of the hearing of the special case to lie dia
lysed of by the jud<.rmciit in the action and not at the hearing of the 
stall'd ease unless the question of costs was also referred and ordered 
to lie then disposed of.

f.4ttfl.-flrn. v. Toronto Ornerai Trunin Corporation (1fi0.1i. 5 O.L.R. 
007. referred to.]

ONT.

II. C\ f. 
Ifil —

.finie 20.

A special cusp stated for tlio opinion of the Court. statement

The plaintiffs hml their origin in a declaration tiled in 1878. 
under R.S.O. 1877 eh. 157, whereby they became, under see. 5, a 
body eorporate for twenty years, under the name of “The 
Snrnin Gas Company,” with the object a * ng the town of
Snrnia and its suburbs with gas for illuminating purposes. In 
that year a by-law was passed by the town council permitting 
the company to lay down pipes, etc.

72
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In 1880, there was n further incorporation for fifty years, 
under the same Act. Under that, the company were to supply 
electricity, as well as gas.

Various by-laws and statutes affecting the company were 
passed in successive years. See 44 Viet. ch. 56; 53 Viet. ch. 133 ; 
2 Edw. VII. eh. 61 ; 3 Edw. VII. ch. 80.

The statute 56 Viet. ch. 105 changed the name of the com
pany to “The Sarnia Gas and Electric Light Company.”

Since the 1st January, 1010, the plaintiffs had wholly dis
continued the manufacture and supply of artificial gas.

On the 21st August. 1011. a by-law was passed by the town 
couneil providing that $125,000 should he offered to the plain
tiffs for their works and property. The plaintiffs refused this; 
and proceedings were taken for an arbitration. The plaintiffs 
objected to the proceedings ; and brought this action on the 2nd 
February, 1912. The case was stated in the action.

I. F. Tlcllmuth, K.C., W. 7. Hanna. K.C., and R. V. he Sueur, 
for the plaintiffs.

K. F. R. Johnston, K.C., and 7. Cowan, K.C.. for the de
fendants.

Riddell, J. (after setting out the facts and referring to the 
statutes and by-laws) :—The main question in the cane is, 
whether, even if an award be made under the Municipal Act, 
the town can take the works and property of the company. If 
this he answered in the negative, there is. I am informed, no 
need of answering any further.

The statute is the Municipal Act of 1903, 3 Edw. VII. ch. 
19, see. 566. sub-secs. 3, 4. Before the Act of 1899, • *2 Viet. (2) 
ch. 26, sec. 35, which introduced what are known a* the Conmee 
clauses, sec. 566, sub-sec. 4, read thus : “By the councils of 
cities and towns :—For constructing gas and water works and 
for levying an annual special rate to defray the yearly interest 
of the expenditure therefor, and to form an equal yearly sinking 
fund and for the payment of the principal within a time not ex
ceeding 30 years, nor less than 5 years.” Then followed (a), 
providing for the case of a water company incorporated for the 
municipality, and that the council should not levy water rates 
before offering the company a price for the works or stock of 
the company, etc., etc. No provision was made for the case of 
a gas company.

This was amended by 62 Viet. (2) ch. 26, sec. 35, giving 
power to cities, towns, and villages to construct gas, electric 
light, or water works, and introducing the provision, “in case 
there is any gas, electric light or water company incorporated 
for or in the municipality,” to lie found in the present Act. The 
amendments of 63 Viet. ch. 33, see. 29. and 2 Edw. VII. eh. 29, 
sec. 20, I pass over as immaterial on the present inquiry.
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The defendants contend that they have the power under the 
statute, upon an arbitration being had and the price.paid or 
secured, to take the works and property of the company, or 
some of it: sec. 566, sub-secs. 4, (a4).

It is argued for the plaintiffs that they are not “a gas, elec
tric light, or water company incorporated for or in the muni
cipality.” I do not proceed upon that ground, but upon the 
general ground that nowhere is there given to the municipality a 
right of expropriation.

From personal knowledge, I am able to say that the inten
tion, of some at least of those who were interested in the passing 
of the Act of 1809, was solely to protect the companies already in 
operation. It was thought unjust for a municipality to start 
opposition with a private enterprise without giving the owners 
of the enterprise an opportunity of ‘‘getting from under”—it 
was not intended to give the municipalities a power they had not 
theretofore had of taking away the business directly from its 
owners.

Of course we must determine the meaning of the legislation 
not by what we may know or surmise of the meaning and inten
tion of the legislators, or some of them, but by the meaning of 
the language which is employed.

It is trite law that a man’s property is not to be taken from 
him except by legislation of the clearest character. Here there 
is no legislation at all indicating that the property can be taken 
in invitum. What is provided for is, that no rate shall be 
struck or works constructed by the municipality until the com
pany has had a chance of getting out with 10 per cent, over and 
above the value of their works and property as they stand : sec. 
566, sub-secs. 4, (o2), (a3).

The only penalty upon the company is, that the municipality 
may go on and run a competing business—if the shareholders 
are ratepayers, they will know that their own money is being 
used to build up a business competitor.

The question of costs is not left to me, and the practice is not 
for the Judge hearing the ‘‘special case” to decide as to costs— 
that may he done in the action: Attorncy-Gencrai v. Toronto 
General Trusts Corporation (1903), 5 O.L.R. 607.

I do not deal with the many other questions raised, more or 
less interesting, more or less important.

Judgment accordingly.

21
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ONTARIO ASPHALT BLOCK CO. v. COOK.
Ontario IIiyh Court. Miihllrtoii, •/. Jlay IS, 1912.

1. Kviiikxo i 8 11 L—:i4â )—Paymkxt as a iikkkxck.
TIm- fail of |mynM‘iit i-> mid always lots liren a matlvr of ili-fenoe, 

tliv onus of proving which i* ujion the ilcfetnlant.
2. KvilfKXl K (| II L—351)—O.Xl H I* VKOVIMl HKVKI1T OK MONK Y OTHER

THAN THAT ACCOUNTED FOR.
Apart from tin* fact that no surcliargi' was filed by the defendant as 

the Rules require, the onus rests u|hui him of shewing that the plain
tiff, a creditor, who was suing for a balance due him. and who had 
taken over and completed a contract the defendant had with a town, 
had received more money therefrom than 1m* had accounted for.

An appeal by the defendants from the report of the Master at 
Welland, to whom, by the judgment of Latch roan, J., it was 
referred to ascertain the state of 400011 nts between the plaint ills 
and the defendant It. A. Cook, and between the plaintiffs and 
the firm of Langley & Cook or the agent or agents of that 
firm.

The appeal was dismissed.
F. IV. (Irifjilhs, for the defendants.
/). L. McCarthy, K.C.. for the plaintiffs.
Middleton, J.:—The pleadings are not before me; but from 

what was said, I infer that the action is one to set aside certain 
conveyances; and the reference is for the purpose of ascertain
ing whether the plaintiff's were ereditors, and, if so, the amount 
of the indebtedness to them. The judgment provides that the 
trial shall stand adjourned until after the Master shall have 
made his report.

Pursuant to this judgment, the parties went before the 
Master, and the plaintiff’s brought in accounts based upon a 
number of different transactions or contracts, in pursuance 
of which they had supplied the firm of Langley & Cook with 
asphalt block and other materials, am’ giving credit for various 
sums of money received on account. esc accounts were veri
fied by the affidavit of one Carson, tl «okkeeper in charge of 
the plaintiffs’ accounts during the period in question. Mr. 
Carson was not cross-examined upon this affidavit, and no sur
charge or falsification was filed ; but a document called “requi
sitions” appears to have been lodged in the Master's office. 
This document states shortly the defendants’ contention with 
respect to the different accounts. With reference to one par 
ticular section of the account—that called “St. Boniface Job 
No. 2”—the statement is made that the Is themselves
took over and completed this contract, and must give a complete 
account of all moneys received and paid out in connection 
therewith.

Upon return of an appointment to hear and determine. Mr. 
Fleming, the secretary-treasurer of the company, was called.

C/C
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and it was made to appear that a judgment had been recovered 
against Langley & Cook for some $4,000; and it was stated that 
this covered only a portion of the indebtedness, which, as shewn 
by the accounts, amounted to upwards of $10,000. Counsel for 
the defendants then cross-examined Mr. Fleming at length 
as to different items in the account; and, when the St. Boniface 
transaction was reached, it appeared that an assignment had 
been made by Langley & Cook to the plaintiffs of the money 
supposed to be due by the Corporation of the Town of St. Boni
face, and that the work done by Langley & Cook was not in 
accordance with the contract, and that the plaintiffs had re
ceived from the town corporation as much as they were willing 
to pay, and had given credit for the money received. One 
Bangham, formerly in the employ of the plaintiffs, had assisted 
Langley & Cook in the second contract with the municipality, 
and appears to have had some contractual relationship with 
Langley & Cook: but the agreement between him and that 
firm was not filed.

After this, Carson, the bookkeeper, was sent to St. Boni
face to assist in the adjustment of the accounts with the muni
cipality. The town corporation required wages to be paid, as 
Langley & Cook had deserted the contract; and it is suggested 
that part of the moneys passed through Carson's hands. It is 
not made to appear that he received any more money than was 
transmitted to the plaintiffs, for which credit is given. It is 
suggested that the municipal accounts shew that he received 
some larger amount, and out of it paid the wages; hut this is 
mere suggestion; it is not proved. See questions 154 to 157. 
Carson is not now available, and the defendants have tendered 
no evidence whatever going to shew that Carson received a 
dollar more than the amount for which credit is given.

The defendants now appeal upon several grounds, but be
fore me only argued that relating to the moneys said to have 
been received ami disbursed by Carson; counsel for the defend
ants stating that the onus was not upon him to attack the 
account.

In this I think he is entirely in error. I think that the onus 
is upon him to shew that the plaintiffs have received more than 
the amounts for which credit has been given. Payment is and 
always has been a defence; and the onus is upon the defend
ants; this quite apart from the fact that no surcharge has been 
filed, as required by the Rules; and possibly, according to strict 
practice, this issue was not open before the Master. No applica
tion is now made for indulgence; the defendants being con
tent to base the appeal entirely on what they concede to he 
their strict rights.

The appeal is dismissed with costs.
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McLAWS v. WELLBAND.
Manitoba Hi nil’s Itench, Prrndcrpant, J. April

Manitoba ('unit of Appi'al, II me i'll, IZ., Hu-hanhi, Perdue, Cameron, and
It a apart, JJ.A. Map 0. 1912.

SoMtllORH (ft II II—29)- Relation to client—Avtihmuty to pay on 
BEtilhTEBEIf Jt'DOMKNTB—REIMBVBSKMKNT.

Where 1hv pluintiir wss acting a* solicitor for the ilvfvmlant «nil in 
Hie course of doing the Utter** legal business paid certain registered 
juilgnientN against hi* client, in order to enable him to tran*fer certain 
projwrty that he desired to *c|l. the solicitor i* entitled to he reim 
iiur*4>d for tlie money paid by him to dUcharge the judgment* on 
proof of instruction* to pay the judgments.

Action for reimbursement of money alleged to have been 
|»aid for defendant at hit* reipiest.

In June, 1908, Me Laws, who was acting as solicitor for 
T. R. Wellband, paid two judgments, one for $500 and another 
for $805, which bad been recovered by the Colonial Investment 
Company and William Smith against T. R. Wellband, and he 
registered discharges of the judgments.

The plaintiff claimed be made these payments under the im
plied authority of doing all legal business for the defendant, 
and also under a request made in correspondence lietween the 
parties. Certificates of these judgments had been registered, 
and they were paid olf so as to enable Wellband to transfer 
properties which he desired to do.

Plaintiff had received $450 on account of the payments made, 
and the defendant denied his liability for the balance on the 
ground that the plaintiff had no authority to pay the judgments 
in question.

(J. A. EUiott, and .1/. O. Macnril, for plaintiff.
C. /’. Fullerton, K.C., and J. P. Foley, for the defendant.
Prenukrgabt, J. Considering the general course of deal

ings between the parties; the correspondence between them, the 
date of the discharges and of the transfer of the Beverley Street 
property, 1 have come to the conclusion that there was authority 
on the plaintiff's part to pay the judgments in question.

There will be judgment for plaintiff as claimed, with costs.
May 9, 1912. Tim Covrt of Appeal dismissed with costs an 

appeal from the above decision.
Judgment for plaintiff.
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TOAL y. RYAN. ONT.
Ontario High Court, Hutdell, ,1. Mag 14, 1912. hT(T.I.

1. Evidence (I II B5—172)—'Tkmtam-ntaky capacity—Statements or 1912
TKHTATOK IN IIIM I.U'KTIIIK. ------

Statement# ma«le by u t«‘«tutor in bin lifetime were ailmitteel on the May 14. 
content of a will, u# they bore, or might I war on the question of hi* 
capacity to make a will and of it* due execution.

[Suffer v. Srt«/</fer, 3 C.R.N.8. 87, 90, referred to.]
2. Wills (| I D—36)—Dbobee or mental capacity.

One who knew and appreciated that, he waa making a will, the effect 
thereof, the property poaae«*e«| by him, and how he diapoaeil of it, an 
well a* those who had claim* upon him, was competent to make a testa
mentary disposition thereof.

3. Wills < $ I B—26)—Execution or will—1*bkmknce cm' pasties—Signa*
TUBE or ATTE ST I NO WITNESSES.

Where a will was drawn according to tlie siiggi'stions of a testator, 
who was mentally competent a ml not unduly influenced in making it, 
ami was signed by him in the presence of two witnesses, and by them 
«igneil in the presence of the testator and in the presence *»f each other, 
it was legally executed .under Ontario law.

4. Costs (| I — Ida i—I’lkam suhmittinu sights to Covbt—Costs against
UNHVCCKSHH L PLAINTIEP.

Where an action for tlie reviwntion of the probate of a will rui-.e«l the 
qiM'stion of testamentary capacity and certain of the next of kin joined 
as codefendants with the executor filed pleas merely submitting their 
rights to the Court, they will properly lie refused their costs ngainst 
the unsuccessful plaintiff if. notwithstanding their formal pleatling, 
they ma«le common cause with the plaintiff at the trial.

Action for a declaration that a will made by Susan Ryan, statement 
deceased, was invalid and for revocation of the letters probate 
thereof.

The action was dismissed.
T. d. Meredith, K.C., for the plaintiffs.
E. Meredith, K.C., and IV. /»’. Meredith, for the defendant 

Ryan.
X. /*. (Ira yd on, for the defendants D. J. Toal and Mrs.

Fisher.
F. /'. Beit*, K.C., for the infants.

RidoeIaL, J.:—Susan Toal had married one MeO., and he Hidd.ii v 
had left her a farm, etc., when he died in 1885. She married the 
defendant Ryan in 1889. In 1910, being then a woman of 58 
or 59, and suffering from arterial sclerosis, she was, in Septemlier 
or November, taken violently ill with convulsions. She re
covered. but not completely or lastingly ; and. in July, 1911. took 
to her lied. The disease, sclerosis, was, of course, quite incur
able. as she knew. In Septemlier, 1911, her father thought and 
said that she should make a will ; and Richard Code, an unlicensed 
conveyancer (the best friend of the solicitor), was sent for. lie 
drew up a will, which was signed by Susan Ryan, and was ad
mitted to probate by the Surrogate Court of the County of Mid
dlesex on the 17th October, 1911.
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The father and one of the nephews of the testatrix bring this 
action, alleging want of testamentary capacity, undue and 
improper influence by William Ryan, the husband, ami non
execution in the manner prescribed by law—and they ask that 
the will be deelared of none effect and probate revoked.

The defendants are the husband, against whom the attack is 
made, and the next of kin, etc., who submit their rights to the 
Court (in form), but who really take part with the plaintiff.

The will leaves everything to the husband except small 
legacies to certain relatives.

No evidence was given of anything approaching undue in
fluence, and that was not pressed in argument. The two matters 
are. (1) capacity, and (2) execution.

Much evidence was given of statements made by the de
ceased. These were objected to, hut. I admitted them *ct
to the objection), as they bore or might liear upon the question 
of capacity and the factum of the will: Sutton v. Saddler, 3 
C.B.N.S. 87, 90.

Whether these statements he admitted or not is, in the pre
sent ease, immaterial. I am perfectly satisfied that the testatrix 
was competent to make a will, ami so find.

And while, on the evidence of Code, it might lie doubtful how 
far it was established that all due formality was observed in 
the making of the will, that doubt is removed hv the evidence 
of the nurse, Miss Hoy—whose evidence at the trial is to In* fully 
credited. I do not find that any of the witnesses was not trying 
to tell the truth: Code was confused and “mixed” upon cross- 
examination : and the plaintiff's witnesses were anxious and 
rather extreme. Hut Mias Hoy’s evidence at the trial was most 
satisfactory, notwithstanding the document she gave Mrs. 
Fisher previously.

I find that the deceased knew that she was making a will, know 
its effect, ami knew what property she had. ami how she was 
disposing of it. knew those who had claims on her, and appre
ciated all these. The will was drawn according to her instruc
tions and as she wished it; it was signed by her in the presence 
of the two witnesses as her will, and by them in her presence and 
in the presence of each other at the same time, etc.; also that 
there was no undue influence.

All due formalities being observed, the testatrix lieing com
petent, and no undue influence being used, the will is valid.

The action will he dismissed with costs le by the plain
tiff to the defendant Ryan and the Official Guardian. The costs 
of the other defendants I do not order to Ik* paid by the plain
tiffs—they are in common ease. If the Official Guardian cannot 
make his costs out of the plaintiffs, he may receive them from 
the legacy to the mother of the infants.

Action dismissed.

5
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FORMAN v. RYAN
Hriiiuh Columbia Court of Appitil, Maaloiuihl, C.J.A., Irvintj uial 

Ualliktr, JJ.A. April 1, lUlli.
1. Wills (6 I l>—:t«h—Mkxtal capacity— Kxkcttion iiy kkkiiii oui

MAX—I‘K«H KMIIMIH IX LUNACY.
Where* the evidence dues not shew that the testator when making 

hit will was under any insane delusion nor that lie had each wvakm*-- 
Ut intelleet and mental decay at to de-troy testamentary capacity, tin- 
will thould not In* refused probate on the ground of ineapacity. tw-viui-** 
it a ppmi- that the testator was a feelde old man. 7» year* of ag<* who 
was found a few month* later to Im* -tillering from senile dementia 
and was declared incompetent in lunacy proceeding* taken for the 
purpose of placing some one in authority to provide necessary care 
and nursing for him.

An appeal by the plaintiff from the judgment of Clement. J., 
Forman v. Ryan, 19 W.L.R. 212, in an action to establish a will. 
The trial Judge held that the testator was not mentally com
petent to make a will ami dismissed the action.

The appeal was allowed.
.1. F. Hod util, K.C., for appellant.
Messrs. A. F. McFhillips, K.C., and A. If. Crease, for re

spondents.

B. C.

C. A. 
1912

April 1

Statement

Macdonald, C.J.A.:—This action was brought to propound Mwdenud. 
an alleged will made by Jaunit Boyd, who died in April. 19111. C,J A* 
at the age of about eighty yea re. leaving an estate then valued 
at about $10,000. Probate was resist 'd on two grounds, that 
the testator lacked mental capacity to make the will, and that 
the will was obtained by undue influence by the principal bene
ficiary, Mrs. Cook. There is to my mind no evidence at all of 
undue influence. The real issue, therefore, in this appeal is as 
to the mental condition of the deceased at the time he made the 
will in September, 1909. The learned Judge gave very careful 
attention to the ease, and came to a conclusion against the sound
ness of mind of the testator. As 1 have come to a contrary con
clusion. I feel I ought to state my reasons. As the evidence is 
very voluminous 1 shall not attempt to do more than refer to 
what I regard as the most salieut facts.

The ease is somewhat complicated by proceedings taken hi 
lunacy in January, 1910. Two of the most important witnesses 
in support of the will were Dr. Nelson, who was the medical 
attendant of the testator for at least a year Ik*fore his death, 
saw him very frequently indeed, and gave evidence at the trial 
that the deceased was sound in mind up to at least December,
1909. three months after the making of the will, and the executor 
thereof, James Forman, who was his financial agent, who drew 
the will and was therefore able to speak of the testator's con
dition at the time of its exe< These witnesses made affi
davits in the lunacy proceedings, which an* to some extent at 
least in conflict with their evidence at the trial. It therefore

4
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becomes necessary to consider under what circumstances the 
evidence was given in each case. The lunacy proceedings were 
referred to during the argument as “a friendly conspiracy,” and 
1 am inclined to think that that term very aptly describes them. 
It may be useful to state briefly how matters stood when these 
proceedings were commenced.

Witnesses on both sides agree that .James Boyd was always 
miserly and penurious, and as one witness described him “can
tankerous." Up to July, 1908, it is not disputed that he was 
of sound mind. Ledingham, one of the witnesses against the 
will, says that it was in July of that year that he noticed a 
change in him, physically and mentally. The illness of 1905, 
referred to by tin? learned Judge, left the deceased physically 
more feeble and less active, particularly on his feet, than he had 
been Indore, but he was able to take care of himself, living alone 
as In- was, and preparing his own meals, until August, 1908, 
when lie requested Mrs. Ledingham, a next door neighbour, to 
bring him bis meals. In November of that year, he had another 
illness and Dr. Nelson was called in to attend him. The prin
cipal trouble was dysentery and a hernia, and the doctor thought 
that he was threatened with paralysis. It was about this time 
that the lieneficiary under his will, Mrs. Vook, first took charge 
of him. It was she who called in Dr. Nelson, and attended to 
his wants until he had somewhat recovered from the severity 
of his disorder in February. 1909. In the latter month Boyd 
went to live with an old friend, James Smith, no relative of the 
family or connection of defendant Smith. He remained at 
Smith's house until about i!0th March, when lie quarrelled with 
Smith, apparently because the Smiths had been persistently 
urging him to make a will in which I infer they expected to be 
beneficiaries. lie was from there taken to St. Joseph's Hospital, 
but either would not stay there or the hospital authorities would 
not keep him. I infer that he made it so unpleasant, and it was 
so apparent that he was not an hospital patient in the ordinary 
sense, that he was sent away. He was then induced to enter the 
Old Men's Home, but becoming displeased with the manner in 
which he was treated, he was sent away. The superintendent of 
the institution, very harshly as it seems to me, sent him to the 
police station to get rid of him. He was then taken home, and 
Mrs. Cook undertook the care of him from that time until 
November, when she herself was taken ill. During this period 
1 >etween March and November. 1909, Mrs. Cook attended him 
daily at his own house, and saw that his wants were supplied; 
and during that time while receiving proper care and nourish
ment. he appears to have been in about the condition of mind 
one would expect in a man of his age and feeble physical health. 
He could go about with Mrs. Cook, call on neighbours, chat with 
friends, and talk intelligently about municipal politics in which 
lie had always been very much interested.
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The period of time with which I am prim eoneenied BC-
is therefore from July, 1908, to Boyd’s death in April. 1910. In q ^
the beginning of 1909, Boyd sent for R. T. Elliott, K.C., for the |«»|_.
purpose of discussing with him his worldly affairs. Mr. Elliott ---- -
had known Boyd about ten years previously, but had forgotten |,|lK(M" 
him. Boyd, however, remembered Mr. Elliott and remarked |{YXX
upon the fact that he had grown stouter sinue he had previously -----
known him. At that time Boyd was ill, but Dr. Nelson says his c.j.a. 
mind was quite sound. Mr. Elliott entered into conversation 
with him, and found that lie wanted to Is* advised ns to the law 
governing the disposition of property by will, lie spoke of hav
ing relatives in Ireland, but said they were not dependent upon 
him. lie wanted to know if he could give his property without 
recognizing his relatives: he had some notion of giving bequests 
to charity, and stated that he wished to remember Mrs. Cook, who 
had been very kind to him. and also indicated without mention
ing any names that lie might rememlier the Led i ugh a ms. Mr.
Elliott found him quite intelligent, and could detect no symp
toms of unsoundness of mind, although lie says he relied a good 
deal upon the assurance of Boyd's medical attendant that lie was 
in a fit condition mentally and physically to discuss matters o' 
business. Prior to that time Boyd had discussed making a will 
with his old friend Alexander Wilson, whose evidence I shall 
refer to more particularly hereafter, and asked Wilson to be 
his executor. Wilson says Boyd had told him he had no rela
tives. in fact had insisted on it. and it is suggested to us that 
this was an insane delusion. Î think that is met by the evidence 
of Mr. Elliott and other witnesses, which shews that lie was 
under no delusion at all with regard to his relatives, but simply 
wished to put them aside. Mr. Elliott was not asked then to 
prepare a will, but in April. Boyd went to his office for the 
purpose of having his will made. Tie said to Mr. Elliott that 
he ha<l come to see him again about the will, and wanted him 
to write it. Of this occasion Mr. Elliott said in evidence:—

He kept strictly to the matter in hand from the talk I had at the
house. He did not vary a hair's breadth. Of rourtie he was sick and
an old man. but he saw what he wanted to do with his property.

On Boyds instructions Mr. Elliott drew his will giving all 
he had to Mrs. Cook. After it was read over to hint he said he 
would like to take it away and give it further consideration, 
which he did. This will was never executed.

I would like to remark here that a good deal of argument 
was directed to the lack of discussion lietwecn Boyd and Mr.
Elliott on this occasion with regard to how he should dispose of 
his property. It seems to me that that circumstance was not at 
all significant bearing in mind the previous interview and dis
cussion. It was in April that this will was drawn by Mr. Elliott, 
and nothing more was done by Boyd until September, when he

1
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went to Mr. Forman, whose firm had attended to Boyd's busi
ness for a number of years, to have his will made. Mr. Forman 
questioned him as to what he wished to do with his property, 
and to whom he wished to leave it. Boyd mentioned Mrs. Cook, 
lie was asked if lie had any relatives, and he said that his relatives 
were nothing to him. He mentioned his sister. Mr. Forman 
asked him if he would like to leave something to her. and he 
“agreed” to leave her $1,000. The will was not drawn on that 
day. Boyd saying he was not ready to sign it. but would eome 
hack the next day. lie came bark, and Mr. Forman says he 
further pursued the conversation with him of the day before, and 
asked him further if he did not want to leave something to 
c harity. lie does not remember his answer, but says he agreed 
to leave something to the Protestant Orphans’ Home and the 
Jubilee Hospital. Whim asked if Boyd himself named these 
charities. Mr. Forman said :—

I do know that ho montioneil tho orphan»)!*1 in connection with the 
late Mr. Taylor, apparently a friend of hi#.

and it was Boyd himself who named the sum he would give to 
his sister.

Mr. Forman had known Boyd for years, and lie says he was 
not at the time of the execution of the will mentally different 
from what he had ever lieen ; he was very feeble, physically more 
feeble than usual. Before executing the will Boyd went to the 
two banks in which his moneys were deposited, to ascertain the 
balance at his credit, and after its execution, but on Forman’s 
suggestion, deposited the will with one of his *rs, telling him 
what it was and to take good care of it. There is no question 
about all this, lsvausv the bank manager and clerks who gave 
him the ‘ were called.

There is considerable other evidence of independent persons 
having no interest in the result to shew that lie was quite cn 
of recognizing and talking sensibly with his friends. In one 
ease*, that of Cameron, whom he had not seen for a number of 
years, in fact, since lie was a lmy. and who had been in the Yukon 
for several years, when told who he was, Boyd recollected cir
cumstances of the man’s youth clearly and distinctly, spoke of 
his father, and inquired how he was getting on in the north.

Some stress was laid upon the fact that small cheques sent 
to Boyd by Mr. Forman for rents in the early part of 1009 had 
not been deposited by him. but kept in his possession, and that 
upon Forman calling his attention to the fact, all cheques were 
given back to Forman, and an arrangement made that cheques 
should not be sent thereafter, and that Boyd should get money 
from Forman when lie wanted it. This was relied upon as evi
dence that he was unable to transact his business and look after 
his property, but when his physical condition is remembered, I 
do not see that that circumstance is of much importance. A
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ii.nii in his vomlitimi could not safely go iilniiit tin* down-town 
streets.

About t iv end of November, 1ÎM>0. .Mrs. Cook bevaine so ill as 
to he unable to attend to Boyd, and Dr. Nelson procured a male 
nurse, Orton. Boyd soon quarrelled with him. and accused him 
of ill-treating him. While I do not wish to reflect unduly upon 
Orton, I think there is some evidence, even in Orton's own tes
timony. that he used him harshly, and without that gentleness 
and consideration that the age and feebleness of Boyd required 
of him. At this time Dr. Nelson and Mr. Forman were in a 
quandary to know what to do. Neither the hospital nor the Old 
Men's Home, a home for destitute old men, was a suitable place 
for him. lie objected to Orton living in his house to take care 
of him, and as it was apparent that he was nearing his end, 
something had to In» done, so that his money could he legally 
expended for his care, and the expedient was adopted of taking 
proceedings in lunacy to have a guardian appointed. I there
fore conic hack to the conflict which 1 mentioned in the beginning 
lietween the statements made in the affidavits in lunacy and at 
the trial hv Dr. Nelson and Mr. Forman. The only statement 
I think it necessary to refer to in the affidavits of Nelson and 
Forman is that Boyd “has been for some months past feeble 
lsitli in mind and ImhIv and is afflieted with senile dementia 
which is gradually lieeoniing more acute." In these proceed 
ings Boyd was examined by two other physicians Fraser and 
Hall—who both state that Boyd was then i in the month of 
January. 1010) suffering from senile dementia. The examina
tions made by them were, I think, somewhat perfunctory. Neither 
of them was able to i -member at the trial what questions he 
asked and what answ< n< he received, hut they concluded that 
the man was in the condition I have mentioned. Dr. Hall 
expressed at the trial no settled opinion as to whether or not 
the disease existed in September. Dr. Fraser was of the opinion 
that it had existed for some time, hut lie fixed no time, hut says 
that it was a progressive disease, and that lie thought Boyd 
was in the intermediate stage in January. Neither of these 
witnesses are specialists in mental diseases. Their evidence is 
of no great assistance otherwise than as shewing that senile 
dementia was present in January. 1010. Senile dementia is an 
incurable disease, we are told, and its duration is different in 
different patients. Had Boyd died of this disease, perhaps it 
could he assumed that its duration in his ease was longer than 
from December to April ; hut he died of progressive paralysis 
and old age. and while senile dementia may also have lieen 
present and contributed to death, still there is nothing shewn in 
evidence which entitles me to sav that deceased had any mental 
disease prior to December. Dr. Nelson was confronted at the 
trial with his affidavit affirming the statement above quoted, and

B. C.

C. A.
1912

Rtax.

MscdonnM



Dominion Law Reinirts. [4 DIRÏ2

B.C.

0. A. 
1912

Macdonald,
O.J.A.

containing the words “for some* months past and asked to 
harmonise it with his statement at the trial that there were no 
symptoms of senile dementia before December. I think his 
explanation is one which I might to accept, bearing in mind the 
circumstances in which the affidavit was made. The doctor says 
lie did not notice the significance of the phraseology and did not 
intend to state that that condition existed for some months past.

As supporting the contention that the lunacy proceedings 
were taken for what was really an indirect purpose, I would 
point out that they were entirely irregular, Boyd not having 
been served with a copy of the petition nor examined by the 
Judge, as the Act requires. As between statements made in 
that inquiry and evidence given at the trial of this action, tested 
by cross examination and founded upon most careful considera
tion and knowledge, I have no doubt which I ought to accept. 
There is no question of the competency of Dr. Nelson to speak 
of the condition of Boyd's mind, not only in December and 
January, but also for more than a year prior thereto, in fact, 
for the whole period during which it was contended that Boyd 
was wanting in testamentary capacity. Now, there is no sugges
tion that Dr. Nelson is not a reputable medical practitioner of 
good standing in the community, and the same is true in his 
business of Mr. Forman. Ami, therefore, to reject as not worthy 
of credit the well-considered evidence of these witnesses at the 
trial because carelessly or inadvertently or good naturedly. or 
without thoroughly understanding the affidavits, they made 
statements in the lunacy proceedings somewhat inconsistent with 
their evidence at the trial? I think not.

The other witnesses called in support of the testator’s capa
city appear to me to have appreciated the obligations they were 
under to give evidence thoughtfully and without prejudice. Mrs. 
Cook's evidence impresses me iiio-i favourably, notwithstanding 
her very great interest in the result of the litigation. I am 
unable to come to any other conclusion on the evidence in sup
port of the will, if believed, and it cannot lie suggested that it 
should not Ik? Iielieved except as affected in Mrs. Cook's and 
her daughter's case by self-interest, ami in Mr. Forman and Dr. 
Nelson's by their affidavits in the lunacy proceedings, than that 
the testator, though feeble in body, was of sound and disposing 
mind, memory and understanding in Septemlier when the will 
was made.

Turning now to the evidence given on behalf of those eon- 
testing the will. First, we have James Smith, a very old friend 
and acquaintance of the testator, and who was very kind to 
him during his illness in 1905, and again in the beginning of 
1908, when he took him to his house to live. Smith says that on 
one occasion the deceased said, “This is my house" (referring 
to Smith's house). But it is manifest from Smith's own teati-
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mony that there was no insane delusion here. Then we come to BC- 
the evidence of Alexander Wilson. We have here a witness who p x 
is entitled to the highest credit. A very old friend and acquaint- 1012
mice; a man who had no motives of self-interest to serve, ami ----
who slates what took place between himself and the deceased , "I‘MXN 
within a year before his death in a natural and straightforward Rya.v. 
manner. He was called by the contestants, but his evidence. I U,17^I, 
think, really supports the will. He says that Boyd spoke to him c.j.a. 
on many occasions about making a will, and asked him if he 
would act ns executor. That lie sent for him on some occasions 
to discuss the question of settling up his affairs before his death.
Wilson considered him of sound mind. The only things he 
could speak of which might throw doubt upon that was, first, the 
testator's habit of putting off making his will. Wilson .-oiisidered 
this childish, but it is a kind of childishness, if I may say so, 
common to many men with respect to the making of their wills.
That was the only circumstance which Wilson could relate re- 
fleeting on Hovd’s soundness of mind before December. 190!), 
with possibly this other, that Boyd, when asked about his rela
tives, said he had none; but I gather from Wilson’s evidence 
that he was simply reluctant to apeak about his relatives. It 
appears that, his relatives, none of whom resided in Canada, paid 
little attention to him for thirty or forty years, nor until he had 
acquired some property. The other matter which this witness 
thought might indicate feebleness of mind was his denial in 
December that he had made a will, but this is not hard to account 
for. Several of his neighbours had been pestering tin- old man 
to make a will in their favour, and he might very naturally he 
desirous that the fact that In- had made a will should not 
become known to them ami subject him to further persecutions.
These people were the principal witnesses against the will. It 
is a significant fact, too. that after September, in which month 
the will was made, the deceased no longer continued to ask 
Wilson to be his executor.

Then there is the evidence of Mr. and Mrs. Ledingham. They 
shewed him some kindness in the way of bringing him meals 
when he was unable to cook his own, and I think they expected 
a will to be made in their favour. There is a general note of 
exaggeration running through their evidence which greatly de
tracts in my opinion from its value. The incident of the fire in 
the mattress is a good illustration. The cross-examination of 
Ledingham, I think, shews that the old man did not wish the 
mattress to he thrown out, because he wanted it saved. I have 
great difficulty in understanding the evidence regarding this 
fire. Ledingham speaks of two such fires, but describes only 
one, which he says was in April or May, 1909; but when Boyd 
was sent to the Old Men’s Home in March, 1909. we find the
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witness Mackintosh referring to a mattress which had been par
tially burned being sent with him : and Williams speaks of being 
at Kovd’s house in the evening of the fire in the mattress, which 
h< says was in the summer of 1009. But assuming that this 
mattress was injured by fire earlier than April, 1009, it was 
clearly not in the hopelessly burned condition which the evidence 
of Ledingham would lead us to believe it was in. Boyd was 
physically unable to do more than look on while the mattress 
was being carried out. and his alleged remarks—assuming they 
were made- only indicate that he was deprecating the serious
ness of the danger. Ledingham, while professing to think that 
Boyd was unfit to do business, nevertheless attempted to buy his 
property at a date later than the will, and as nearly as 1 can 
make out, in Deeemlter. lie very naively says that he wanted 
to buy it, but would rather get it without buying it. Evidently 
this witness did not think Boyd was mentally incapable of doing 
business, even in December.

Shepherd’s evidence, I think, needs only to be read to be 
rejected, and the same is true of the evidence of T *sh.
Boyd’s conduct in the police station was that of a sane old man 
furiously angry at the indignity to which he had been sub
jected. and at the Home he resented having another person in 
his room. Apart from the reckless tone of Shepherd’s evidence, 
we have the contradiction between paragraphs 1 and 2 of his 
affidavit made in the lunacy proceedings and his evidence at the 
trial. From said paragraphs I gather that within six months 
of the date of the making affidavit, or at all events within
a period of not greater than a year, he had had the conversa
tions on the streets with Boyd mentioned in paragraph 2. He 
did not venture to repeat these at the trial, but on
the contrary, in the examinaiion-in-ehief he stated that he had 
not spoken to Boyd on the streets for a year before that time, 
and did not want to.

Then there is the evidence of Miss Partridge. Those inci
dents which she relates in a natural manner as they occurred, 
without any embellishment of her own, rather confirm than other
wise the soundness of mind of the testator. For instance, his 
coming to her father’s house early one morning for his break
fast and saying that Mr. (Irundy wanted him taken to the hos
pital, and his aversion to going, are cpiite rational. When a mes
sage came from Mrs. Cook that a carriage would be sent to take 
him ' , he appreciated the situation thoroughly and
wished to go home at once to avoid, as 1 think, going to the 
hospital, and objected to Mr. Partridge accompanying him. All 
this is rational and shows a keen appreciation of his circum
stances and memory of persons and things. The date of this is 
not fixed, but the v r was cold, so it must have l>een late in 
the year (1009) or beginning of 1910. And again, when Miss06
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Partridge visited him at Mrs. Addington’s shortly before his B.C.
lie recognized her and seemed quite rational, as indicated 

by his astute remark when she said good-bye that it was not
good-bye. This witness kept a record of Mrs. Cook’s movements -----
which, when asked to explain, she said was “to protect my-* Fommax 
self.” How she needed protection I am unahle to conceive, Kyax
unless, as was suggested, she expected deceased to make a will -----
in her or her father’s favour, and anticipated that Mrs. Cook m*cu!a".U' 
would make claim against the estate for her services. If she ex
pected this, it had apparently not been present to her mind at 
that time that the testator was mentally unsound.

Macdowell’s evidence is of little importance, and does not, 
to my mind, indicate unsound ness of mind of the testator.

Williams was at the time of the trial very sure that the 
deceased had been mentally unbalanced for at least three years 
before his death, which is contrary to the evidence on both 
sides. A story which lie says the deceased told him aliout an 
old friend 1 ing his papers, is the chief factor in his behalf.

Then it is said that the will is inofficious, and this is relied 
upon as evidence of lack of testamentary capacity in the tes
tator. Nothing was given to James Smith, to I have
already referred; hut Smith and the testator were not on speak
ing terms for year before his death. Smith is making a claim 
against the estate for his services to the testator which he values 
at iM.lNWl. The Ledinghams also were not remembered in the will.
They were merely neighbours, and what they did for him was 
under an arrangement hv which they were entitled to claim for 
services rendered at his request. They, too, have made a claim 
against the i‘state for these services. That the testator had 
carefully considered the claims of his relatives in Ireland is 
clearly established by the evidence of Elliott and others. As 
they were in no way dependent upon him, and had paid him 
little enough attention, he apparently did not consider that 
they had any claims upon him. For more than a year before 
his death the testator had given considerable attention to the 
disjKisition which he ought to make of his property at his death.
It is quite apparent that he found it difficult to make up his 
mind. It appeared to him to he a choice between charity and 
those who had been most kind to him during his declining years.
It is, therefore, not surprising that in September, 1!MW, after he 
had experienced what he believed to lie unkindness from several 
of his old friends, and had for a year been carefully cared for, 
and his wishes understood by a person who had shewn him the 

and kindness which Mrs. Cook undoubtedly did. he 
should have decided to leave his property to her. I do not attach 
much importance to the contention that the liequests to his 
sister and to the two charities were suggested by others. It is 
quite clear that he had considered the claims of his relatives, and
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had put them aside, and that he had also considered doing some
thing for charity long before the will was made, but assuming 
that he would not have made these bequests had they not been 
suggested to him by Forman, though I do not think such an 
assumption would be quite justified, still his making them only 
shews his willingness to receive and capability to act upon 
advice.

The testator was under no insane delusion, even if we believe 
all the evidence, apart from mere expressions of opinion given 
by the witnesses against the will.

Sir J. Xieholl, \ Add. 1*0, gives a much quoted definition of 
insanity :—

Where the patient conceives something extravagant to exist which 
has still no existence, whatever, but in his own heated imagination, 
and «here at the same time having once so conceived he is incapable 
of being or at least of being permanently reasoned out of that con
ception, such a patient is said to be under a delusion.

None of the so-called delusions of Boyd were of this nature. 
Apart from insane delusions, there may be such weakness of 
intellect or mental decay as to destroy testamentary capacity, 
but I think that was not shewn to exist here, certainly not 
earlier than December, 1909.

I think, therefore, the appeal should be allowed, and the 
will admitted to probate. As I think there was some justifica
tion furnished by the lunacy proceedings for contesting the will, 
all parties should have their costs of the action and of the appeal 
out of the estate.

irring, j.A. Irving, J.A. :—I do not sec how the judgment can lie sup
ported.

If we remember the will was made on the 18th day of 
September, 1910, we have the following positive testimony that 
the man was perfectly sane and capable of making a will :—

1. Dr. Nelson, who had him in charge from February, 1909, 
and saw him frequently.

2. Mr. Elliott, who drew a will for him in April.
3. Mr. Forman, who saw him twice in September with ref

erence to the will not in question.
4. Rev. Mr. Grundy, who visited him daily and who fixes the 

period of the ehange in December, 1909.
There are others, Mr. Heisternmn, whose evidence shews that 

he paid but little attention to the man ; Mr. Doig, Mr. McConcon, 
and Mr. McKay, testify to the same effect: but the four I have 
mentioned seem to me from their association with the deceased 
the best able, with the exception of Mrs. Cook, whose evidence 
I leave out of the question, to testify as to the man’s capacity 
at and before the critical time.

It must lie conceded that Dr. Nelson and Mr. Forman, by 
their efforts in January, 1910, did much to damage the case they
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now support, but the evidence of Mr. Elliott mid Mr. Grundy B.C. 
stands unnttneked.

I would allow the appeal. 1912*

Galliher, J.A. î—I have had the opportunity of reading the Forman 
judgment of my learned brother the Chief Justice, with whom ^
I agree, and would have nothing to add. but out of respect for __
the views of the learned trial Judge, with whom I differ. I wish OBiiiher. j.a. 
to emphasize one or two of what appear to me salient features 
in the issue.

If I read the learned trial Judge's judgment aright. I think 
he practically found that there was no undue influence. This, 
however, is disputed by Mr. McPhillips, counsel for the respond
ent, Sarah Ryan, and as he strenuously argues that there was 
undue influence. I will deal with that point.

Mr. McPhillips starts out by urging upon the Court the fact 
that Mrs. Cook, from the moment she took charge of the de
ceased, did so with the set purpose of so influencing him that 
he would make a will in her favour, and speaks of her as a clever 
and designing woman, who had the deceased completely under 
her control; he depicts how careful she was to hide her designs 
from others, and cites as an instance of her cleverness and cun
ning how she. knowing if all his property were left to her i* 
might create suspicion, and to avoid this, and as part of a well- 
laid plan, she suggested to the deceased that he leave some of 
his property to his sister.

Now all this is very well in theory, but unfortunately for 
Mr. McPhillips’ contention, he introduces the evidence of a male 
nurse, who, during the latter period of the illness of the deceased 
was in charge of him for a time. The evidence of this man is 
that Mrs. Cook, when she would call to see deceased, would 
throw her arms around him and kiss him, and make much of 
him. Now, if this evidence is to be believed, and this was the 
clever, designing woman, alert at all times to hide from strangers 
the fact that she was trying to gain influence over the deceased, 
this act, repeated time and again in the presence of a male 
stranger, seems to me would be the most foolish act she could 
commit.

I discard that evidence, but Mr. McPhillips maintains it 
should l>e given full credit, and if so. it answers his owm con
tention.

It is admitted by all that Mrs. Cook was very kind to the 
deceased, and he was more amenable to her than to any of the 
others. This fact is urged upon us and against Mrs. Cook.

Mrs. Cook had known the deceased (who was her father’s 
friend) since she was a child, and when she took charge of him 
she found him in a very filthy condition, due, no doubt, to ill
ness and physical weakness.
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It is noticeable that all the time she had charge of the de
ceased, and was able to look after him. the old man improved 
in health, was always kept clean, was taken out for drives and 
walks, and the best of care taken of him under the circum
stances.

is it unreasonable then that he should have been more de
sirous of yielding to her wishes in respect of his own convenience 
than to that of others, nay, is it not the most natural thing that 
he should, and yet all this is urged against Mrs. Cook.

I can only say on this point that in my opinion the evidence 
falls far short of proving any such contention.

It would be unfortunate indeed if acts of care and kindness 
bestowed upon those needing it should he regarded as emanating 
from sinister motives, unless the evidence points clearly to that.

The only other point upon which I wish to touch briefly, 
and wherein in mv opinion lies the germ which has developed 
all this controversy, i.e., the proceedings taken in lunacy. This 
was some months after the making of the will, and whatever may 
he said as to the wisdom or otherwise of these proceedings, a 
full perusal of the evidence leads me to the conclusion that they 
were taken with the view of placing some one in authority for 
the purpose of providing creature comforts for the deceased, and 
whether he was mentally capable at that time, he certainly was 
physically incapable of doing so himself.

Of course we cannot overlook the testimony given in these 
proceedings; to do so might in many eases lead to very serious 
results, but taking these proceedings as a basis to start from, 
let us carry our mind hack to the occurrences adduced in evi
dence prior to this time, and upon which the contestants base 
their contention of testamentary incapacity.

My learned brother has gone very fully into these, and as 
I agree with him, it would be only repetition for me to go over 
the same ground, but I wish to point out this, that having in 
mind the proceedings that had been taken, a witness going back 
to events that occurred previously might in all honesty regard 
those events as strange or peculiar, and as acts of one not alto
gether responsible when such acts at the time left no such impres
sion on his mind.

I must say that I was impressed by the fair and able manner 
in which Mr. Crease, counsel" for some of the contestants, 
marshalled the facts, indeed the counsel on both sides argued 
the matter very ably before us.

The cast* is one largely of fact, and I have therefore been 
at pains to give it my best consideration.

Appeal allowed.
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CLARK v. LOFTUS. ONT.
Ontario Court of Appeal, Moss, G.J.O., Harrow, Maclaren, Meredith, and n~T 

Magee, JJ.A. Apiil 15, 1912. U.A.
1912

1. Insurance (8IV B—170)—Change of beneficiary—Capacity to make
Necessity <>\ supplying independeni legal advici April 15.

A daughter being neither trustee, guardian nor agent for her 
father, who lived with her, at and for some time prior to his death, 
whom the father, while so living with her, makes sole beneficiary of 
the moneys payable under a policy of insurance issued on his 'ife, 
is not hound to supply her father with independent legal advice at the 
time lie nominates lier as sole beneficiary under the policy, the father 
being at -he time compos mentis and there being an entire absence of 
fraud or undue influence.

[IVotel'i Explosives Co, v. Jones (1881), 17 Ch. I). 721, 739. referred
to]

2. Insurance (§ IV B—170)—Status of insured in respect to benefi*

In the absence of agreement to make one the beneficiary, the 
insured is in no sense a trustee for the beneficiary from time to time 
named in a policy of insurance containing a clause giving power to 
the assured to change the beneficiary named.

3. Insurance (§ IV B—170)—Change of beneficiary—Gift inter vivos.
Where an insured by virtue of the rights accruing to him under an 

insurance policy changes the beneficiary, this is a gift inter vivos and 
not a testamentary disposition.

[Fulton v. 1 ndretc, L.R. 7 H.L. 448, distinguished.1

Appeal by the defendant from the judgment of a Divisional statement 
Court, Clark v. Loftus, 24 O.L.R. 174, a Aiming the judgment 
of Middleton, J., on the trial of an issue t° determine whether 
the plaintiffs or the defendant were entitled to the proceeds of a 
life insurance benefit certificate of the Independent Order of 
Foresters which had been paid into Court.

The appeal was allowed, 0arrow, J.A., dissenting.

G. II. Watson, K.C., and ./. T. Loftus, for the defendant. Argument 
As to the alleged agreement between the husband and wife 
that the apportionment should not be changed, it is submitted that 
no binding agreement has been proved; and, in any event, it could 
not be given effect to, having in view the amendment of sec. 151 
(3) of the Insurance Act, R.S.O. 1897, ch. 203, by 1 Edw. VII. 
ch. 21, sec. 2 (5), which provision must be considered to be retro
active. This states that no one can be a beneficiary for value 
unless expressly so designated in the certificate. To revive the 
references to the sections of the Act, reference is made to R.S.O,
1897, ch. 203, sec. 80, amended by 3 Edw. VII. ch. 15, sec. 3 (2);
R.S.O. 1897, ch. 203, sec. 151 (3), (4), (5); sec. 159, see. 100 (1),
(2). Sub-section 3 of sec. 151 of R.S.O. 1897, ch. 203, is amended, 
as has been stated, by 1 Edw. VII. ch. 21, sec. 2 (5). Then 
sub-sec. 0 of sec. 2 of the last-mentioned Act amended sub-sec. 2 
of sec. 100 of R.S.O. 1897, ch. 203. Thus these two sub-sections 
introduce into secs. 151 and 100 of the Insurance Act the same 
words. Then 3 Edw. VII. ch. 15, sec. 3 (2), amends sec. 80 of
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own name. So that the defendant has an absolute statutory 

1912 right to sue to recover these moneys. The plaintiffs failed to 
prove want of mental capacity on the part of the deceased to 

Cl*hk make the change of beneficiaries in question, or that there was any 
Lorivs. fraud or undue influence exercised by the defendant, or that the

-----defendant stood in a fiduciary position towards her father. Nor
Aignmen. }iag ^jiere jJeell anv finding 0n any of these points. There was at 

most only vague suspicion of fraud or undue influence. The 
learned trial Judge erred in treating the document of transfer 
as a will, and applying to it certain rules applicable in some cases 
to testamentary dispositions. The document was not a testa
mentary disposition, and the rule invoked had no application to it. 
The learned trial Judge erroneously held that there was an onus 
cast upon the appellant herein: Low v. Guthrie, [1909] A.C. 278, 
which modifies Tyrrell v. Painton, [1894] P. 151. The case of 
Book v. Book (1000-01), 32 O.R. 200, 1 O.L.R. 80, rather went 
off on the ground that the beneficiary did not take as wife but as 
secured creditor. Besides, sec. 151 (3) was not in force at that 
time. The onus was upon the plaintiffs to prove their case, 
and in this they have failed. The affirmative is not proved merely 
because the witness for the negative is not wholly believed: Nobel's 
Explosives Co. v. Jones (1881), 17 Ch.D. 721, at p. 739. There 
was no duty cast upon the defendant to advise her father as to 
the nature and effect of his action in altering the apportionment. 
The Court has nothing to do with the fairness or unfairness of the 
transaction, though that consideration seems to have influenced 
one of the learned Judges below in his placing this case within 
the principle of Fulton v. Andrew (1875), L.R. 7 ILL. 348. The 
change which was made was Clark’s act and deed, and that is all 
which it is necessary to shew.

J. B. Clarke, K.C., and E. J. Hearn, K.C., for the plaintiffs. 
At the time he signed the instrument of transfer, Clark lacked 
the mental capacity to comprehend the nature of the instrument 
or the effect of what he was doing, and the defendant, taking 
advantage of his mental condition, and by the exercise of fraud 
and undue influence, induced him to sign the transfer. Even if 
competent, he was precluded from altering the original nomina
tion of beneficiaries, by reason of the agreement between himself 
and the plaintiff Jane Clark that he would not make any change 
in the beneficiaries. This agreement was made before the passing 
of the amendment to the Insurance Act (1 Edw. VII. ch. 21, sec. 
2 (5).) This amendment is not retrospective, and does not apply 
to this case. In any event, the agreement is not within the pro
visions of the Act. In the circumstances of this case, the onus 
was upon the defendant to shew that the deceased thoroughly 
understood what he was doing, or at least that he had been pro
tected by indei>endent advice: Phillips v. Mullings (1871), L.R. 
7 Ch. 244; McCaffrey v. McCaffrey (1891), 18 A.R. 599. In view
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of the facts found by the learned trial Judge, the document relied 
upon as making a change of beneficiaries ought not to stand : Fulton 
x. Andrew, L.H. 7 ILL. 448, at p. 471; Tyrrell v. Painton, [1894] 
P. 151; Adams v. McBeath (1897), 27 S.C.R. 13; Collins v. Kilroy 
(1901), 1 Ü.L.H. 503; Low v. Guthrie, [1909] A C. 278; Malcolm 
v. Ferguson (1909), 11 O.W.R. 737, l O.W.N. 77; Kreh v. Moses 
(1892), 22 O.R. 307; In re Jansen (1906), 12 O.L.R. 03; Milroy 
v. Lord (1802), 4 DeG. F. & J. 204. lrom the time of making 
the agreement, Clark was a trustee of the policy for the beneficiaries 
named therein, and the appellant, having knowledge of the agree
ment and taking the benefit of it, is bound by its terms, and is not 
entitled to take any further benefit arising from a breach of the 
trust which she actively assisted in bringing about, and prepared 
and witnessed herself : Allen v. Wentzell (1909), 7 E.L.R. 575. 
The certificate, or policy, was subject to the rules of the Order 
in respect to the change of beneficiaries. See rule 150. We also 
rely on the reasons given in the judgments below.

IV at son, in reply. There is the right to transfer without 
reference to the rules and conditions. See rule 147 ; also Mingcaud 
v. Packer (1891), 21 O.R. 267, affirmed in (1892), 19 A.R. 290; 
Neilson v. Trusts Corporation of Ontario (1894), 24 O.R. 517; 
lie Harrison (1899), 31 O.R. 314. The other side rests its case 
on suggestions, suspicions, and equities. There was no fiduciary 
relationship, and so the doctrine as to necessity of independent 
advice has no application: Wallis v. Andrews (1869), 16 Gr. 624, 
at p. 641; McEwan v. Milne (1884), 5 O.R. 100; Trusts and 
Guarantee Co. v. Hart (1901), 2 O.L.R. 251, affirmed in (1902), 
32 8.C.R. 553; Fisher v. Fisher (1902), 1 O.W.R. 442; V a ml u sen 
v. Young (1902), 1 O.W.R. 55; Christian v. Poulin (1902), 1 
O.W.R. 275; Thorndyke v. Thorndyke (1902), 1 O.W.R. 11. 
The effect of the statute since its amendment has been considered 
in several cases. See lie Murray (1904), 4 O.W.R. 281; Lints v. 
Lints (1903), 6 O.L.R. 100; Cartwright v. Cartwright (1906), 12 
O.L.R. 272; In re Cochrane (1908), 16 O.L.R. 328.

April 15, 1912. Moss, C.J.O.:—One James E. Clark, a member 
of the Independent Order of Foresters, and the holder of an en
dowment certificate issued by the Order, and dated the 6th March, 
1893, for the sum of S3,(XX), payable as in the certificate set forth, 
died on th*1 16th February, 1910. Thereupon a dispute arose 
between the parties hereto as to the right to receive payment from 
the Order of the $3,000 in question. The amount, less expenses, 
was paid into Court by the Order. Pursuant to an order of Court, 
these proceedings were instituted for the determination of the 
question as to which of the parties was entitled to the moneys, 
and, if more than one was entitled, the proportions in which they 
were to share.

In the certificate all three were named as beneficiaries; but, 
by an instrument signed by him and dated the 29th November,
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1900, Clark designated the defendant Florence Loftus as the sole 
beneficiary, reserving to himself the right of revocation and sub
stitution of other beneficiaries in accordance «nth the constitution 
and law's of the Order. This instrument remained unrevoked 
at the date of his death.

The question for trial, therefore, was as to the validity of this 
instrument. It was not admitted by the plaintiffs, but at the 
trial it was clearly proved, that the signature attached to the in
strument was Clark's; and it is not open to question that, as 
executed by him, it is in form and substance sufficient to effect 
the desired change of beneficiaries.

But the plaintiffs alleged that, at the time he signed the in
strument, Clark was in such a mental condition as to be unable to 
comprehend the nature of the instrument or the effect of what 
he was doing, and that the defendant, taking advantage of his 
mental condition, anil by the exercise of fraud and undue influence, 
induced him to sign the instrument. They further alleged that, 
even if competent, he was precluded from altering the original 
nomination of beneficiaries, by reason of an agreement between 
him and the plaintiff Jane Clark that he would not make any 
change ill the beneficiaries.

The learned trial Judge held the instrument of the 29th No
vember, 1909, to be invalid and ineffective, but chiefly on his 
view as to Clark’s mental condition when he signed it and as to 
the duty which he considered was cast u|xm the defendant of 
satisfying the Court that Clark properly understood and appre
ciated the effect of his act. lie also expressed the opinion that an 
agreement was in fact made la-tween Clark and the plaintiff June 
Clark; but, in view of the amendments made to secs, loi and 100 
of the Ontario Insurance Act, he rested his judgment principally 
upon the other branches of the case. In the Divisional Court 
the judgment was affirmed upon the latter grounds. Mr. Justice 
Clute, by whom the principal judgment was delivered, held that, 
in view of the amendments, effect could not lie given to the agree
ment. The Chief Justice of the Common Pleas reserved his 
opinion us to the effect of the amendments. Mr. Justice Tectzel 
agreed in the result. Ho far, therefore, as expressed opinions arc 
concerned, it may be taken that, while it has been found that there 
was an agreement in fact, it could not avail to preclude Clark 
from making the change of beneficiaries. As I have reached the 
conclusion that an agreement in fact has not been proved, it is 
not necessary to consider the effect of the statute as amended. 
As to what is said to have taken place between Clark and the 
plaintiff Jane Clark on this point, there is no conflict of testimony 
—the proof resting upon what was deposed to by the two plaintiffs, 
taken in the light of subsequent conduct and events. Upon the 
testimony, I am, with deference, of the opinion that no agreement 
is shewn. I think that, at the time in the year 1900 when it said 
the agreement was come to, there was no bargaining and no
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intention to bargain about the matter. It happened that (’lark, QNT- 
through losses in his business and inability owing to poor health c A
to earn any considerable income, concluded that he was unable 1912
to keep up the payments called for by the certificate. —■

The matter appears to have come up in conversation between 1 I *RK 
him and the plaintiff Jane (dark, who had separate means. In Lorres, 
her testimony in chief she thus stated what took place : “Q. When Mom C J 0 
he failed in business did he say anything to you about this insur
ance? A. Yes, he came and told me that it was to my benefit 
and to the benefit of the children to keep that policy up. Q.
What else did he say? A. He said that we were—as we were 
beneficiaries for value—Q. He said that you were to pay the 
usual assessments? A. Yes. Q. And if you did not, what 
would happen? A. He said it would be a loss to me and to the 
children, (j. How would it be a loss to you and the children?
A. Simply because I was paying on it, and of course he said he 
had no means to pay it. . . . Q. Then he said it was for the 
benefit of you and the children? A. Yes. Q. What children?
A. We never made any difference between Florrie and my own.
We were all very agreeable. Q. You were to pay the usual 
assessments for the benefit of yourself and the children? A. Yes.
(2. Did you pay the dues and assessments after that? A. I did.”
On cross-examination she was asked: ‘‘Q. What happened in 
relation to the insurance? A. Well, he had no money to pay on 
it, and 1 paid it. Q. That was all? A. Yes; I paid it. Q. Was 
there anything said? A. Yes; he told me it was a benefit for me 
and my children to keep that policy paid, and 1 did so out of my 
own means. . . . Q. But he did not make an agreement with 
you or anything of that kind? A. Yes; he told me that me and 
my daughters were beneficiaries, and that it was to my benefit 
to keep the policy paid-up and for the benefit of the children.
His Lordship: Q. Your children included? A. Yes. Mr. Loftus 
(counsel for the defendant) : (2- Why didn't you state that before?
A. This is the first time I have had anything to do with any
thing like this. That’s right, and Mrs. Loftus knows it . . .
Q. That is all that was said? A. That is all; lie said it was to 
our benefit.”

The testimony of the other plaintiff, though varying slightly 
in terms, does not carry the matter further. It is true that 
to the question “Was there anything said about it?” she 
answered: “Yes; my father told my mother in my presence 
that he had no means since he failed, and that it was to her benefit, 
my sister's and my own, to pay that insurance; and as he had 
no money to do it, that she should do so out of her own money, 
and that she should be benefited by it hereafter, and that it would 
be hers.” But, in her answer to the next question, she shews 
that it was not her understanding that it was to be her mother’s 
any more than any of the others. Asked, “ Were you to get any 
benefit of it?” she answered, “Yes; the understanding was that
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wc were to share and share alike.” Now, making all proper 
allowance for the suggested inexperience as a witness of the 
plaintiff Jane Clark, which may he considered as very fairly 
offset by the assistance rendered by her counsel in the form of 
leading questions, I am unable to find in this testimony the in
gredients of an agreement such as has been found. (Mark stated 
what was very probably true, that he was unable to pay, and said 
what was obviously true, that it would be to the benefit of the 
beneficiaries to keep the certificate on foot. He put it before his 
wife as a matter for her consideration, but he made no request 
that she should pay or any stipulation as to what he would do or 
would not do if she continued the payments. That matter was 
never considered or discussed by them. She was left free to act 
on his suggestion or advice or not at her pleasure. Whether as 
a matter of fact some of his means were not employed in making 
some of the subsequent payments is by no means clear. It is 
shewn that lie turned over his earnings to his wife, and there was 
a common fund. As shewing that she knew that she was not 
bound to continue the payments herself, she admits that she made 
application to the defendant to contribute. Payments were 
continued to be made by or through her up to the 30th September, 
1908, when she ceased making them—and, but for the subsequent 
payments being continued by the defendant, the certificate would, 
in all probability, have lapsed. So far as the plaintiffs were con
cerned, they had abandoned all intention or desire to keep it on 
foot any longer.

The element of agreement should, I think, be entirely elimin
ated from the case.

Upon the other branches I am also unable to agree to the con
clusions reached by the trial Judge and the Divisional Court. 
These conclusions appear to me to be based upon a misappre
hension as to the duties and obligations of the defendant under 
the circumstances disclosed by the testimony and as to the onus 
of proof at the trial. No doubt, the burden may shift from time 
to time during the progress of the trial, and it may be assumed that 
in the course of this trial the onus varied from time to time as in 
other cases. The question is, upon whom was it resting, having 
regard to the testimony given, at the time when the evidence 
closed?

It having—as before mentioned—been shewn beyond question 
that the instrument impeached was signed by Clark, it is scarcely 
necessary to say that the onus of shewing that it was for some rea
son or reasons invalid and ineffectual was cast upon the plaintiffs.

Clark had the right by law to change the nomination of bene
ficiaries within the scope of the certificate, and in order to avoid 
his act it was incumbent upon those impcaching its effect to shew 
mental incapacity unfitting him to execute the instrument with 
knowledge and appreciation of its effect, or that he was induced to 
execute it through fraud or undue influence, or that the defendant,
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in whose favour the nomination was made, stood in a fiduciary 
relationship towards her father, that is, that she occupied such a 
position of trust and confidence in regard to him as necessarily 
to lead to the conclusion that she possessed a controlling influence1 
over his mind and actions. If the latter case were established 
then the onus might be cast upon her to support the transaction, 
and the question whether she had satisfactorily shewn all that 
was required would arise, but only in that case.

It was not alleged nor was it proved or found that the de
fendant stood in a fiduciary position towards her father. She was 
his daughter, but she was neither his trustee, guardian, or agent. 
There is no evidence that at any time during his life had he re
posed any special trust or confidence in her. There existed be
tween them nothing but the natural affection of father and 
daughter; no relationship that called upon the daughter to justify 
or explain her father’s action. Assuming capacity and the absence 
of fraud or undue influence, the act was one within his right, 
however unreasonable or unjust towards others it may appear. 
Apart from agreement, with which I have already dealt, (’lark 
was in no manner a trustee of the certificate or for any of the 
parties named as beneficiaries; and his act is binding and con
clusive, unless the plaintiffs have proved a case of mental in
capacity or fraud or undue influence.

1 have given careful attention to the evidence, as well as to 
the adverse comments of the learned trial Judge upon the tes
timony of some of the witnesses; and, after making every allow
ance for the advantage which is necessarily enjoyed by the trial 
Judge from having seen the witnesses and noticed their demeanour, 
I am unable to adopt the conclusions arrived at. It may be that, 
if I shared the views of the Courts below as to the burden of proof, 
I should not disagree with their findings. Hut if, as appears to 
me, it lay upon the plaintiffs to prove their case, then, I think, 
they failed to discharge the onus.

It has been said more than once that it is a fallacy to suppose 
that the affirmative is proved because the witness for the negative 
is not wholly and entirely to be believed. The affirmative must 
be proved; and to say that a witness for the negative is not 
wholly to be believed is, in no sense of the word, to prove the 
affirmative: Xobel's Explosives Co. v. Jones, 17 Ch.D. 721, at p. 
739.

The learned trial Judge was disposed to deal with the question 
of capacity as upon the same footing as if the act was a testamen
tary act. As the instrument was intended to take effect in Clark's 
lifetime, it was probably more in the nature of, though not in all 
respects similar to, a gift inter vivos. It differed from the latter 
in that it was not absolute in effect, because of the reservation 
of a power of revocation.

But, however regarded, the evidence fails, in my judgment, 
to establish a want of capacity to understand the nature of the
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QNT- transaction or to appreciate its effect. Clark was, no doubt, in
C. A. poor health and had been so from the time when he suffered from
1012 an attack of paralysis in January, 1909. According to the tes-

■— timony of the plaintiff Jane Clark, he was then in the hospital
C'.muv for about three weeks, after which he returned home. In April

Loi n>. he was sufficiently recovered to go to visit an old friend, the
----- witness Crompton, at his farm near St. Catharines, where he re-

nosa, c.j.o. majnetj until Soine time in June, a period of about eight weeks.
He appears to have been considered as of sufficiently good health 
and capacity to take care of himself to be allowed by the plaintiffs 
to make the journey each way unattended. The evidence fails 
to shew any material failure in health or mind between his return 
in June and the signing of the instrument on the 29th November. 
He appears to have suffered pains in his head produced by a blow 
from a trap-door in his factory falling upon him, and which in
duced the first paralytic condition. Hut he went about the 
streets conversing with his neighbours and calling upon his daugh
ter the defendant, without it occurring to any one that he should 
be attended. The trivial incidents related by the plaintiffs as 
indicating mental weakness are wholly insufficient to establish 
want of capacity, or inability to understand what he was doing 
when he signed the instrument. It was a single and simple trans
action in connection with a certificate with tin1 purport and effect 
of which he was quite familiar, for he had considered and discussed 
it on more than one occasion. His signature appended to the 
instrument compares quite favourably with that appended to the 
agreement concerning the additional rates made with the Order 
in September, 1908, and presents every appearance of having 
been written by one uite capable of controlling his faculties. 
And it is to be noted that the learned trial Judge says that he is 
not satisfied that < rk had not testamentary capacity.

Beyond vagm picion, there is really no evidence of fraud 
or undue influ» such as is required to be shewn in order to 
invalidate such an act as that here impeached. It is important 
to bear in mind that there was no secrecy about the matter; no 
retaining the instrument so as to prevent scrutiny and inquiry. 
It was sent on to the Order immediately, and the plaintiffs were 
afforded opportunities not only of seeing the instrument, but 
Clark was shewn to have visited the plaintiffs from time to time 
afterwards, and they had every opportunity of ascertaining whether 
or not any improper suggestions had been made to him or his 
mind otherwise unduly influenced. But, beyond endeavouring 
to induce the Order to refrain from recognising the instrument, 
nothing was done or attempted.

The defendant had paid the arrears due in respect of the cer
tificate after the plaintiffs had abandoned making payments, 
and she kept it on foot from that time onwards. Otherwise it 
would have lapsed and have been of no benefit to anybody. 
Having done so, there was no reason why her father should not,



4 D.L.R.] Clark v. Loftus. 47

if he chose, put her in the position of sole beneficiary. In doing 
so he was not bestowing upon lier an extravagant sum, and he 
may very justly have considered that, his wife having considerable 
property of her own and having shewn no disposition to keep the 
certificate on foot, his daughter by his first marriage, through 
whose payments it had been kept on foot, might without unfairness 
receive the full benefit of it.

I would allow the appeal and declare the defendant entitled 
to the moneys in Court, subject, however, to repayment to the 
plaintiff Jane (’lark of the sums paid by her in respect of dues and 
assessments as offered and agreed to by the defendant’s counsel.

As to the costs, the defendant is entitled to her general costs 
of the interpleader proceedings, of the issue, and of the appeal to 
the Divisional Court and to this Court.

Meredith, J.A.:—The dominating factor in the conclusions Meredith, j.a. 
reached in this case hitherto was that which was considered great 
unfairness in the result of the transaction which is in question 
in this action; had that result been the opposite of that which it 
was, that is, had it changed the beneficiaries from the one only 
to the three, no one can doubt that it would have been unhesitat
ingly and firmly upheld. It was its want of “righteousness” 
that caused its downfall.

Mr. Justice ('lute seems to me to have put that very plainly, 
for himself and as to the trial Judge. After quoting the oft- 
quoted words expressed by Lord Hatherley in the case of Fulton 
v. Andrew, L.R. 7 ILL. 448, at p. 472: “But there is a further 
onus upon those who take for their own benefit, after being in
strumental in preparing or obtaining a will. They have thrown 
upon them the onus of shewing the righteousness of the trans
action;” he goes on to say : “The rule appears to me to be applic
able to a case of this kind, which closely resembles the case of a 
will. So fur from the evidence removing the suspicious nature of 
the transaction and shewing the same to be a righteous transaction, 
quite the reverse is the case. The learned trial Judge largely 
discredited the evidence of the defence, and considered the trans
action a most unrighteous one.”

So that two things seem to me to be evident: (1) that there 
has been a grave misunderstanding of the meaning which Lord 
Ilatherley intended to convey by the word “righteousness;” 
and (2) that this case is not at all like that with which he was 
dealing, or such cases as Iiarry v. Ilutlin (1838), 2 Moo. P.C. 480, 
or Tyrrell v. Paintun, [1804] P. 151.

“ Righteousness,” as applied to proof in such cast's, means 
no more than that the document propounded is really the will of 
the testator; that it is the duty of those asking the Court to 
pronounce in favour of the will, to prove affirmatively that the 
testator knew and approved of its contents: to import into the 
word any such meaning as that it must be proved that the will
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is a fair or just one, or such as a reasonable man ought to make, 
is, of course, entirely wrong: a testator may be ils unreasonable, 
unjust, or capricious as he pleases, without the Court having 
any power to control him; the character of the will may, of course, 
afford evidence upon the question whether the paper propounded 
is really the testator's will; but some care must be taken fairly 
to treat such things only as evidence; that we do not make them 
an excuse for finding against the validity of the will really because 
we do not approve of its contents. The man or woman who makes 
a will is, it may be, the only one who knows what is just ami fair; 
and, in the absence of such knowledge as he or she could impart, 
one should be very careful of condemning his dis|>ositions of his 
property.

On the other point it is not necessary to do more than point 
out that this is not the case of a controversy arising for the first 
time after a testator’s death in pro]>ounding a writing as his last 
will and testament; the controversy arose in his lifetime, and was 
carried on for some time before his death and before his second 
stroke of paralysis, and carried on by him, on the one side, seeking 
registration of his change of beneficiaries, and the respondents, 
on the other side, opposing it, in the offices of the friendly society 
whose certificate of insurance is the subject-matter of this litiga
tion. If there had been any real doubt of the man’s knowledge 
and approval of the change he had male, or of his capacity to 
make it, or that he had duly signed the writing, all that could at 
once have been set at rest, by asking him; but that was not done, 
nor was any attempt, on the part of the respondents, made to in
vestigate it; they knew that it had been done, and that they 
could not undo it.

The learned trial Judge said, among other things in which 
I am quite unable to agree with him, that “the law calls iq>on the 
person who so takes to explain the circumstances in such a way as 
to remove all shadow of suspicion from the mind of tin* Judge who 
is called to pass upon the case.” The rule is simply this: the 
onus shifts; presumption of knowledge and approval of the con
tents of the will, from proof of its due execution by a competent 
testator, to whom the will was read over, or who has read it, 
is displaced: actual knowledge and approval must be proved by 
those who take a benefit under it and who have been instrumental 
in making it: the conscience of the Court must be satisfied, that 
is all.

Again, I am quite unable to agree with him in these obser
vations also contained in the reasons for his judgment: “The 
situation was one which, more than any other situation one can 
think of, calksl for the exercise of great precaution. I think 
it called for Mr. Clark receiving advice from an absolutely dis
interested and independent solicitor.” It was but a single trans
action, of a very ordinary and simple character; the man had 
become dissatisfied with his home, and desired to change it, to
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go and live* with the only child of his first wife. He may, or may 
not, have had real cause for that desire; that in itself is not 
material; he had, as 1 have said, a right to be capricious; he had 
a right to do just as he pleased with his own. His conduct was 
not unique, it was not even extremely uncommon; as one grows 
old, the impressions of earlier days are more vivid and attractive 
than those of later days, and one is apt to become exacting and 
more readily dissatisfied; and there is at least this to lie said in 
extenuation of this conduct of the man who is not here to justify 
himself, that no great efforts, if indeed any efforts, were made to 
dissuade him from going away or to induce him to remain or 
return. He had got to that ago and condition of health that he 
was, no doubt, more or less a burden to those with whom he lived, 
and there can l>o little, if any, doubt that, rightly or wrongly; 
he was impressed with the idea that his wife thought so. I am 
quite unable to perceive anything so complicated or extraordinary 
in the circumstances as to require the services of any solicitor, or 
what there was in the simple and single transaction that any lay
man could not quite comprehend. The man knew that his wife 
and two children were to share equally in the money payable under 
the certificate upon his death—if not changed ; he knew that he 
wanted to change that so that one daughter should have all; 
and that all that was needed to effect the change, could be readily 
accomplished through the officers of his “lodge.” He knew also 
that his wife had property of her own, of considerably greater 
value than this certificate; and that he had no other property 
which could go to the child of his first wife.

The learned Judge was also emphatic in the opinion that 
Clark ought to have been advised that he was receding from a 
binding bargain, made with his wife, that the beneficiaries of the 
certificate should not be changed. In that I am also quite unable 
to agree, because: (1) no such agreement is proved; and (2), if 
there had been, there would lie no object in advising him not to 
do a thing he had no power to do. If there were no binding 
agreement, it was no part of a solicitor’s duty to advise him on 
the moral aspect of his conduct; a solicitor hits enough to do in 
keeping his client right in law.

That there was no such agreement in fact seems to me to 
be plain enough. Notwithstanding the controversy which arose 
fully and sharply in the man’s lifetime, there was no assertion 
of any such contract. In the first statutory declaration of the 
wife, in her opposition to the change being made in the society’s 
records, she made no sort of assertion of any such agreement. 
In a supplementary declaration, made eight days afterwards, for 
the sole purjiose of making such a claim, she put it in these words :—

“1. That when I began to pay the assessments on the tienetit 
certificate on the life of my husband, James Clark, alsmt eight 
years ago, as set forth in my said former declaration, it was at the 
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ont. request of the said James Clark that I did so, he intimating to 
me that, as my daughter, May Clark, and myself were two of the 

1912 beneficiaries named in the said policy, and as he had failed in
---- business, his membership in the Order and the benefit certificate

« i ark WOuld have to lapse, unless I kept the assessments paid, and many 
Loftus. times after that, through the period of about seven years that I 

— kept the assessments paid out of my own money, lie frequently 
r *’ ' spoke to me, encouraging me to keep the assessments paid, and 1 

did so with his knowledge and on the understanding that myself 
and my daughter May were to be beneficiaries for value in the said 
benefit certificate.

“2. I am sure that my husband did not expect, during that 
period, that he would be able to change the beneficiaries in the 
said policy from myself and our daughter, May Clark, without 
my consent and her consent, and I would not have paid the said 
assessments or any of them, but for the fact that she and I were 
two of the beneficiaries named in the said benefit certificate. 
And I now claim, as the fact is, that she and I are beneficiaries 
for value, and I positively object to any change being made in the 
beneficiaries as they stand in the said benefit certificate.”

Not only is no such contract proved, but, if the case had been 
tried by a jury, there would have been no reasonable evidence to 
submit to them in support of any claim that there was.

The man, having been obliged to give up his business, and 
his earning powers being greatly impaired, was unable to keep up 
the periodical payments necessary to keep the certificate in force; 
there were then, practically, but two things which might be done, 
either abandon it, or else make the payments through the family 
purse, to which his wife, through the property which she owned, 
appear* to have been the chief contributor from that time on. To 
abandon would have been foolish; to keep up the payments in 
that way was really the only thing to be done; and they all acted 
accordingly, until the man left the household and went to live 
with his oldest child, when payment out of the household purse 
ceased, and payment was taken up by that child.

There is really no sort of evidence of any kind of a binding 
agreement; if there had been, the wife broke it when she ceased 
making payments, and contradicted, if she did not break, it, 
when she, long before that, endeavoured to make the oldest child 
contribute towards the payments.

There could have been no contract unless the wife was bound 
by it; and how was she in any sense bound? How could she have 
been compelled by any one to make the payments? Nor was it 
suggested, by any of the witnesses, that the husband was to retain 
any separate legal right to an interest in the certificate, or to 
any of the moneys which might become payable under it; so that, 
if the wife had taken over the insurance, as she now claims, it 
would not be for value; all the payments which she made would
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be voluntary and for her own benefit only; but that was not the 
character or effect of the dealings between them; it was merely 
the case, and the not uncommon case, of keeping up the payments 
out of the family purse, as I have said. There is no suggestion 
by any one that any kind of provision was made for the possibility 
of the benefits of the certificate becoming available in the man's 
lifetime; that was never taken into consideration, as it must 
have been if the parties were definitely contracting in regard to 
the rights to accrue under the certificate. It was simply the 
common case of the family taking up the burden of the payments, 
when the head of the house became disabled from fully meeting 
them. The man did not cease to pay, In; continued to pay all 
that he was able to pay; bis earnings, though perhaps little, all 
went into the family purse. No attempt was made to procure 
an assignment of the certificate or of any rights under it, nor was 
anything of the sort even suggested, as it doubtless would have 
been if tin» man were to be precluded of all his rights under it. It 
was the every day case of trusting to the husband and father not 
to alter his will. It is out of the question to s|>eak of any one as a 
beneficiary for value of this certificate; such a contention is really 
like catching at a straw to save oneself from drowning.

But, if any one had been meant to be a “beneficiary for value,” 
it would be in the teeth of the plainly anil emphatically expressed 
intention of the Legislature that no one can be a beneficiary for 
value unless expressly so designated in the certificate; and I 
decline to attempt to dodge that enactment because 1 am carrying 
a hard case which tempts me to do so. If the man had lived long 
enough to become dissatisfied with his new home, and had gone 
back to his old one, and had again changed the beneficiaries, 
back to his wife and her daughter, a thing which might very well 
have happened, I can hardly think the other daughter would be 
held to be a beneficiary for value, although she took on, even, 
a former understanding that if she paid the premiums the benefits 
would be altogether hers.

There is no finding of want of mental capacity, on the port 
of the man, to make the change of beneficiaries in question; really 
the contrary has hitherto been found, and rightly so. The man 
was, no doubt, much impaired in physical,and mental vigour; 
it may be that he was not either physically or mentally capable 
of carrying on any trade or business, but many an one may be so 
incapable, and yet capable of making a will; and in this case there 
was unquestionable mental and physical capacity to make, and 
thoroughly understand, the change of lieneficiaries which he did 
make—there can be no doubt he knew the simple fact that he was 
taking from his wife and his daughter, by her, one-third each of 
th«- $3,000 so paid under the certificate, and giving the whole sum 
to his only child by a former wife, a thing which, wise or unwise, 
just or unjust, he was determined to do; and there can be no doubt 
that when doing it he knew that his wife had property of her own,
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ONT. and that her son and daughter were able to earn, and were earning, 
c A their own living; he knew a vast deal more than we can on the
1912 subject of the moral righteousness or justness of his act.

Nor has it been found that there was any undue influence 
( ,'rXHk exercised by any one over the man to bring al>out the change;

Ix>FTv>v indeed, it seems to be plain that the intention originated in him-
u —j x self, arising, in part, at all events, in his dissatisfaction, whether 

reasonable or unreasonable, with his own home, and in his desire 
to leave it. There was nothing like exclusion from intercourse 
with his wife and her children after he left the household; he was 
indeed a frequent visitor there, according to the wife's testimony, 
even while the contest over the change of beneficiaries was being 
waged in the society:—

“Q. You say he went to Mrs. Loftus in November. 1908; 
had he been at your house after that? A. Yes, he came over 
next morning, and came over every other day for a week or so, 
while he was aide to go out.

“Q. Up to what date? A. 1 don’t know, hut I know he came 
over the whole time he was there, while he was able to go out; 
while he was able to walk from Mrs. Loftus’s, he came over to 
see me.

“Q. He was able until after New Year's; was he over after 
New Year’s to >our place? A. Well, 1 cannot say whether he 
was or not; he was over, but he had two strokes in Mrs. Loftus’s 
house. I did not know when he had them. I was not notified 
of them.

“Q. Was he over after the first stroke? A. Yes, after the 
first stroke he had at Mrs. Jx)ftus’s.

“Q. That was alwut the New Year? A. Then he came over 
after that.”

After the inability of the trial Judge—though so strongly 
desirous of upsetting the transaction—to find undue influence, 
and after the inability of the Divisional Court to do so, it would 
be an extraordinary thing for this Court to do so, even if there 
had been some substantial evidence of it, and even if the persons 
concerned were not the reputable people the evidence shews them 
to be. *

If I were at liberty to substitute my will for that of the dead 
man in the distribution of this money, 1 would very willingly 
cancel the later “designation” and set up the earlier one, in 
accordance with my sense of what would be fairer and juster, in 
the dim light which the case throw.» upon the knowledge which 
the man had, and upon his real and full reasons for acting as he 
did; but, as I have no manner of doubt that the change was made 
by him of his own free will, I have no more power to alter it, accord
ing to my notions of moral right and wrong, than he, if living, 
would have to change my will.
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I would allow the appeal and give effect to the change, which 
was made under the statute, and so is not controlled by the rules 
of the society. According to the practice of this Court, and, as 
1 understand, the consent of the appellant, the money paid by 
the respondents or any of them in keeping the certificate in force, 
with interest, should be repaid out of the fund in Court.

I have not gone into the question, dealt with by Mr. Justice 
Clute, whether any such rule as that involved in the case of 
Andrew v. Fulton is applicable to such a case as this; that is not 
necessary; if the transaction were a contract, it would not apply; 
if it were a gift merely, some such rule might very well be applied, 
for after all it comes down to this simply: Was the act, mentally 
and physically, really that of the donor?
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Maclaren and Magee, JJ.A., agreed in allowing the appeal.

G arrow, J.A. (dissenting) :—Appeal by the defendant from «arrow, j.a. 
the judgment of a Divisional Court affirming the judgment of 
Middleton, J., in favour of the plaintiffs, upon the trial of an issue 
between the parties as to the ownership of certain money in Court, 
the proceeds of a policy on the life of the late James E. Clark.

James E. Clark was the husband of the plaintiff Jane Clark, 
his second wife, and the father of the plaintiff May Clark. He 
was also the father of the defendant, by his former wife.

The policy, dated the (ith March, 1803, was in the form of an 
endowment certificate issued by the Independent Order of For
esters, and the beneficiaries therein named were the plaintiffs 
and the defendant in equal shares.

In the month of January, 1000, James E. Clark had a severe 
stroke of paralysis, from which he never completely recovered.
Up to the month of November, 1000, he resided with his wife 
and children, other than the defendant, in a house owned by his 
wife, but on the 22nd of that month he left his home and went to 
reside with the defendant, where he remained until his death on 
the 16th February, 1010. After the stroke, he had been in the 
habit of going frequently to the defendant’s house. Two days 
before he went finally to reside with her, he informed her of his 
intention to leave home.

In her evidence the defendant said: “About the 20th of No
vember my father came to me, and he was crying; he started 
crying and said they had another quarrel over home with Mrs.
Clark, and that he was not going to stand her nonsense any longer; 
that, if I could not take and do anything for him, he would go 
into some Home, and it was then we first spoke about his coming 
to live with me. He came two days after that.”

On the day that the deceased came to live with the defendant, 
steps were taken to alter the apportionment of benefit under the 
policy by giving it all to the defendant, and a written document 
to that effect was prepared and executed by the deceased and sent
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to the insurers, but had not been assented to by them in his life
time. The defendant says that the suggestion came first from 
the deceased; but, even on her own shewing, she seems to have 
had no compunction in accepting the change, and even in assisting 
her father to bring it about.

There had, as the plaintiffs contend, been an agreement be
tween the deceased and the plaintiff Jam- Clark, made several 
years before his death, that, if she would keep up the payments 
of premium on the policy, the deceased would not change the 
apportionment. And, in pursuance of this arrangement, the 
plaintiff and her daughter May had made a number of payments 
of premiums. At the time of the first paralytic stroke, there 
were some arrears. These were, at that time, paid by the defend
ant, who continued to pay the premiums until her father's death, 
the total of such payments amounting to about $82.

There was conflicting evidence as to the mental condition 
and capacity of the deceased at the time when the document 
changing the apportionment was executed; the witnesses for the 
plaintiff stating that he had then become weak in mind, as well as 
in body, while those of the defendant considered him to be in his 
normal condition, although weak in body.

Middleton, J., was of the opinion that the circumstances 
brought the case within the rules us to testamentary dispositions 
procured or brought about by a beneficiary, laid down in such 
cases as Barry v. Butlin, 2 Moo. P.C. 480, and subsequent cases; 
that, from the month of September before his death, “the old man’s 
mind was in the extremity of weakness, and that he was not tit 
to exercise testamentary powers, unless lie had very careful 
guidance to see that all proper precautions were taken to compel 
him to realist? the actual situation. . . I am not satisfied
that he had not testamentary capacity ; but 1 think it is incumbent 
upon those attempting to set up any testamentary act or any act 
in the nature of a testamentary act to see that all extraneous 
influence was excluded.” And that he should have received 
advice from an absolutely disinterested and independent solicitor. 
The learned Judge also expressed dissatisfaction with the explana
tion of the transaction in its inception given by the defendant. 
And he held that the agreement between the deceased and his 
wife as to the payment of premiums operated to prevent the de
ceased from changing the apportionment.

In the Divisional Court, Clute, J., delivered a judgment upon 
practically similar lines, agreeing with Middleton, J.; and Mere
dith, C.J., in a brief judgment, said that he agreed with Clute, 
J., that the transaction was one which, under the circumstances, 
could not stand, but declined to express an opinion upon the effect 
of the agreement as to the payment of premiums made between the 
deceased and his wife. Teetzel, J., agreed in the result. If the 
plaintiffs’ cast1 rested solely upon the agreement said to have been 
made between the deceased and his wife, 1 would have had some
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difficulty in following the conclusion of Middleton, J. 1 even ONT.
doubt whether, upon the whole evidence, un actual binding agree- q a
ment was ever made. The impression which 1 gather from the ioi2 
evidence is, that the deceased, finding himself unable to continue •—
to pay, simply turned the matter over to his wife, advising her L*RK 
that it would be to the advantage of the family to keep up the Iaiktvs.
payments. This, which is, l think, something less than a binding —ja 
agreement, would explain the application subsequently made by 
the plaintiff Jane Clark to the defendant, to assist in keeping up 
such payments, and possibly also the fact that the plaintiff Jane 
('lark latterly did not keep them up. Nor, with deference, am 
1 able to agree that the case can be properly dealt with upon the 
footing of a testamentary disf>osition procured by the defendant, 
so as to admit of the application of the rule as to evidence in the 
cast; of wills to which Middleton, J., refers.

The substantial issue between the parties, it seems to me, 
arises upon the plaintiffs' allegation of fraud ami undue influence 
on the part of the defendant in obtaining from the deceased the 
execution of the document in question. And upon that issue, 
which is alone quite sufficient to dispose of the whole case, I would 
without hesitation find in favour of the plaintiffs.

The learned trial Judge found as a fact, upon conflicting evi
dence, that at the time of the transaction the deceased was of 
weak mind.

No consideration was paid or agreed to be paid by the de
fendant for the transfer. She knew her father’s condition and 
circumstances, and also that the policy had been kept alive by the 
plaintiffs, and must, therefore, have known that what, as she 
alleges, he proposed to do was at least unfair, and even dishonest, 
as against them. He came to the defendant, having left his own 
home without any sufficient cause; and steps were immediately 
taken, not to heal the breach, but to obtain the transfer now under 
attack. Under these; circumstances, the defendant was, I think, 
bound to shew by satisfactory evidence, that the deceased thor
oughly understood what he was doing, or at all events that he 
had been protected by independent advice: see Phillips v. Mai
lings, L.K. 7 Ch. 244, at p. 240; McCaffrey v. McCaffrey, 18 A.R.
599.

Middleton, J., who saw the witnesses, has expressed his dis
satisfaction with the explanatory testimony adduced by the 
defendant concerning the transaction; and it is not even pre
tended that there was independent advice.

Under these circumstances, the transaction in question is 
one which, in my opinion, cannot be supported; and the appeal 
should be dismissed with costs.

Appeal allowed; G arrow, J.A., dissenting.
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1. Evidente i8 XII L—987)—Criminal canes—Character—Reputation
—Extent of business—Reasonable doubt.

While neither the eh a meter, reputation, or extent of one's business, 
constitutes a reason why lie should not lie convicted of a criminal of
fence. or punished if guilty, yet they all have weight in considering 
the probability of the truth oi the charge, and a bearing upon the 
question whether there was reasonable evidence of guilt, as well as upon 
the fact whether he was guilty or innocent.

2. Obscenity (§ 1—5)—Neu.inu or exposing for sale obscene books—
Knowledge of accused—Criminal (.'ode ( 1906), sec. 207.

In order to warrant a conviction under see. 207 of Criminal Code, 
R.N.V. 190(1, eh. 14(1. as amended by 8 and 9 Edw. VII. ell. 9. for 
selling or exposing for sale an obscene book, it must be proved that 
the accused was aware of its obscene character and that it was sold or 
exposed for sale with his knowledge.

[Krx v. Heaver, 9 O.L.R. 418, 9 Can. Vr. Cas. 415. referred to.]
.1. Indictment, information, and complaint (811 B—10)—Sufficiency 

of allegation -Knowledge Si lling or exposing fob sale ou
nce ne rooks—Criminal Code (1900). sec. 207.

In an information for exposing for sale and selling obscene books 
under sec. 207 of ('rim. Code ( 1900). as amended by 8 and 9 Edw. VII. 
ch. 9, it is necessary to allege that it was knowingly done, and an al
legation that it was done “contrary to law" and “contrary to the form 
of the statutes," is not suflkdent.

4. Indictment, information and complaint (8 11 E .1—40)—Description
OF OFFENCE OF SELLING OR EXPOSING l \>R SALE OBSCENE BOOK—ART 
HENCE OF “KNOWINGLY" FROM INFORMATION.

A person cannot be summarily convicted by a magistrate under sec. 
207 of the ('rim. Code, which declares that it is an indictable ollcnce 
to “knowingly . . . sell, or expose for sale" any obscene book,
upon an information which did not charge that be “knowingly” ex
posed for sale or sold such lionk.

5. Obscenity (§1—f>)—Sale of obscene books—Purchase by clerk
WITHOUT KNOWLEDGE OF ACCUSED—STOCK CELLAR.

The owner of a book store containing thousands of books, cannot lie 
convicted of knowingly exposing for sale an obscene lxiok under sec. 
207 of the Vi im. Code, where a few copies which had been purchased 
by a clerk without the defendant's knowledge, were found in a cellar 
where stock was kept, and to which the was not admitted.

15. Obscenity i 8 1—5)—Sale of obscene book—Absence of knowledge
OF CONTENTS OF BOOK.

The proprietor of a book store cannot lie convicted, under sec. 207 of 
the Crim. Code, of knowingly selling an obscene book, where he did 
not have knowledge as to the contents of the book, a few copies of 
which had been, without his knowledge, purchased by a clerk and 
kept among stock in a cellar to which the public was not admitted.

7. Evidence (8 II E.p>—10(1)— Presumption as to knowledge—Sale of 
obscene book—Return ,f copies to publisher.

Knowledge of a dealer in books, who had a stock of lôO.OOO to 200,- 
000 volumes, of the obscene character of a book, cannot be inferred 
from the fact that a clerk had, without bis employer's knowledge, 
ordered a few of them and .sold one, and that the defendant had. about 
a year before, upon receiving a few copies of such liook, without reading 
one of them, returned them to the publisher liecause he had heard 
that the book was immoral.

Statement Case stated by one of the Police Magistrates for the City 
of Toronto.

9
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The defendant was convicted upon an information charging 
that, in the month of April, 1911, he, the defendant, contrary 
to law, exposed for sale and sold certain indecent and obscene 
books, tending to corrupt public morals, contrary to the form 
of the statute in such case made and provided.

Section 207 of the Criminal Code, R.8.C. 1906, eh. 146, as 
amended by 8 & 9 Edw. VII. ch. 9, provides:

Every one is guilty of un indictable offence and liable to two years' 
imprisonment who knowingly, without lawful justification or excuse 
—(a) makes, manufactures, or sells, or exposes for sale or to public 
view, or distributes or circulates, or causes to be distributed or cir
culated, or has in his possession for sale, distribution or circulation, or 
assists in such making, manufacture, sale, exposure, having in pos
session, distribution or circulation, any obscene book or other printed, 
typewritten or otherwise written matter, or any picture, photograph, 
model or other object tending to corrupt morals, or any plate for 
the reproduction of any such picture or photograph.

The stated case was as follows:
“ Pursuant to the order of the Court of Appeal dated the 

15th May, 1911, I submit the following questions for the con
sideration of the Court:—

“1. Was there evidence upon which the defendant might be 
convicted of the offence of selling obscene books, within the 
intent and meaning of sec. 207 of the Criminal Code?

“2. Was there any evidence upon which the defendant might 
be convicted of having knowingly sold or exposed for sale obscene 
books, within sec. 207 of the Criminal Code?”

George Wilkie, for the defendant, argued that it had not 
been proved that the books had been exposed for sale or that they 
were obscene, or that they were sold or exposed for sale with 
the defendant’s knowledge, or that the defendant knew of their 
obscene character. These were essentials of the case for the prose
cution: Hex v. Beaver (1905), 9 O.L.ll. 418, 9 Can. Cr. Cas., 415. 
On the question of obscenity, he referred to Burbidgc’s Digest of 
the Criminal Law of Canada, pp. 163 and 164, especially the note 
at the foot of the latter page.

./. li. Carticriyht, K.C., and K. Bayly, K.C., for the Crown, 
contended that the defendant had been rightly convicted. There 
was sufficient evidence to establish that the defendant had know
ledge that the books were on sale and were sold and that they 
were obscene. On the question of obscenity they referred to 
The Queen v. Hicklin (1868), L.R. 3 Q.B. 360; People v. Doris 
(1897), 14 App. Div. N Y. 117; People v. Muller (1884), 96 
N Y. 408; State v. McKee (1900), 73 Conn. 18; United 
States v. Bennett (1879), 16 Blatehf. (Circuit Court) 338; 
Iter v. Key (1908), 1 Cr. App. R. 135.

Wilkie, in reply.
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April 4, 1912. Meredith, J.A. :—The convicted man is a Meredith, j.a. 
reputable book-seller, who carries on business, in an extensive
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way, in ont* of tin* Imsiuvss centres of Toronto. Although neither 
his reputation, nor the character and extent of his business, is 
a reason why he should not be convicted, and punished, if guilty, 
yet they are not things without weight, and very considerable 
weight, in considering the probabilities of the truth of the charge 
against him upon the question whether there was any reason
able evidence of guilt adduced against him at the trial, as well 
as upon the question of fact, with which the Court cannot deal, 
whether guilty or not guilty.

The charge against him seems to have been a double one in 
two senses, exposing for sale and selling two different obscene 
books; but no question is raised in that respect; the conviction 
seems to have been in accordance with the charge, as if of one 
offence only.

The offence is one against morality, and one of a despicable 
character; the maximum punishment of which is two years’ 
imprisonment; and it must be “knowingly” committed, “with
out lawful justification or excuse.”

Assuming the books to have been s< Id, or exposed for sale, 
and to have been obscene books, which is assuming a good deal 
in favour of the prosecution, two other essential things must have 
been proved against the accused before he rightly could have 
been convicted : (1) that the books were sold or exposed for 
sale with his knowledge; and (2) that he knew of their obscene 
character. This is but a reasonable provision of the law ; if it 
were1 otherwise, the lot of a book-seller, however honest and 
anxious to avoid anything like offending morality, would be a 
hard one; and especially hard upon one who carries a stock of 
a quarter of a million volumes, as one of the witnesses thought 
the accused does.

Neither book was manifestly or notoriously obscene or im
moral ; and it may be that neither is in that respect better or 
worse than a great number of books which are freely sold and 
read everywhere; and there is, I should think, nothing in either 
of them to make them very attractive to any one; and the small 
profit to be derived from their sale is hardly such as would in
duce a large dealer to conceal them in his cellar, so that he might 
sell them with less chance of being found out. and to sell them 
with the possibility of two years’ imprisonment in the peni
tentiary before his eyes.

There was no sort of evidence of any exposure of them for 
sale ; and there, manifestly, should have been a finding of “ not 
guilty” to that extent ; but there was not; on the contrary, there 
seems to have been a conviction in respect of which the penalty 
imposed was to some extent imposed.

Nor can I think that there was any reasonable evidence of 
a guilty knowledge on the part of the convicted man of the sale 
which was made, and which was of one of the books only, or of 
its obscene character, if it really has any.
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*lt is quite plain that, in the extensive business of the convicted 
man, the books in question might have been bought and sold 
without his knowledge; he did not attend to the department in 
which such books, that is, “works of fiction,” are sold. He 
testified that he did not know that there were any such books 
in his establishment; that he had a year or more before found 
invoices of them and returned them, because, from what he had 
heard, he thought their tendency was suggestivc, and so did 
not want to sell them. There is not a word of testimony to the 
contrary of this; the most that can be said is, that, if dealing 
with a man who might be thought untruthful and tricky, there 
were some circumstances of suspicion, a book having been sold 
and other books having been found in the cellar ; things which 
are not unsatisfactorily explained by the witnesses for the prose
cution. Hut no one, much less a reputable man doing an exten
sive reputable business, is to be convicted on suspicion merely; 
when there is no more than that against him a verdict of “not 
guilty” should be entered. The statement that, from what he 
had heard, he thought their tendency suggestive, is a good way 
removed from an admission that he knew that they were obscene.

The cases which were referred to on the argument here were 
very different from this case; in them the obscene character of 
the writings was manifest, and in some of them it was the author 
who was prosecuted and who had sold them.

In a case of this character, where there may be different 
opinions as to the immorality of a book, which is being generally 
sold here and in other countries or another country, it would 
seem to me to be the better course for those who object to its 
sale on that ground, to give notice of such objection to such a 
book-seller as the convicted man is, and to prosecute only if the 
objection is not heeded. No such book-seller can have any 
reasonable desire to sell such books as those in question, if they 
be obscene, for all there is in it for him, at tin* risk of being branded 
as a criminal and sent to penitentiary for two years, after first 
perjuring himself in the hope of escaping conviction.

1 would answer the second question in the negative and direct 
that the accused be discharged.

Maoee, J.A.: The two questions stated by the Police Magis
trate under the order of the Court for its opinion refer only to 
sec. 207 of the Criminal Code, 1900, under which he ’ ssed
to convict. That section, as amended in 1900, declares that 
every one is guilty of an indictable offence “who knowingly, 
without lawful justification or excuse,—(a) makes, manufactures, 
or sells, or exposes for sale or to public view . . . any obscene
boot or other printed, typewritten or otherwise written matter, 
or any picture, photograph, model or other object tending to 
corrupt morals.” In the information laid against this defen
dant it was charged only that in the month of April, 1911, lie,
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“contrary to law, exposed for sale and sold certain indecent and 
obscene books, tending to corrupt public morals, contrary to the 
form of the statute in such case made and provided.” It was 
not charged that he did it either knowingly or without justifica
tion or excuse. It was necessary to allege that he did it knowingly 
to bring it under that section. The information was not amended. 
He, therefore, was not charged with any criminal offence under 
that section. The words “contrary to law” and “contrary to 
the form of the statute” do not make up for the absence of that 
allegation of knowledge1.

In the formal conviction, however, the words “knowingly” and 
“without lawful justification or excuse” are inserted in setting out 
the offence, which is otherwise described as in the information, 
except that the word “morals” is substituted for “public morals;” 
and the word “obscene” for “indecent and obscene.”

In his statement of the case for this Court, the learned Police 
Magistrate says: “The defendant elected to be tried summarily 
and pleaded not guilty. After hearing evidence, I was of the 
opinion that the charge was proved, and accordingly convicted 
the defendant, being satisfied that the books were obscene, and 
that the defendant knew that they were on sale in his establish
ment.” It is not specifically stated whether or not the Police 
Magistrate was satisfied that the defendant knew of the books 
being obscene, and we are as to that left to the inference to be 
drawn from the fact that he made the conviction. In his reasons 
for his decision, given at the time, he said, “The section of the 
(’ode under which this prosecution is brought is 207.”

It would, therefore, appear that the defendant was convicted 
of an offence with which he was not charged and for which he 
had not consented to be tried summarily.

As the charge was laid “contra formam statuti,” and was 
dealt with under sec. 207, and the questions propounded refer 
only to that section, it is unnecessary to consider how far, at 
common law, a book-seller charged with selling and publishing 
an obscene libel, sold by his clerk in the course of his business, 
could shelter himself by his want of knowledge of the sale, or of 
the contents, or how far either must be brought home to him.

Dealing, then, with the cast* as one under sec. 207, there 
must be shewn knowledge of the sale or exposure for sale, and 
also knowledge of the character of the book. That the latter 
must be shewn was held by this Court in Hex v. Heaver, 0 O.L.tt. 
418, 9 Can. Crim. Cas., 415.

The former is also manifestly necessary. An auctioneer selling 
a library, or shelf or package of Ixioks, might not know what 
books it contained. Objectionable articles may be made or 
sold in a factory or shop; and, while the statute would be 
futile if the proprietor could escape* because they were not made 
or sold directly by himself, but by his employees, though with 
his knowledge, it might also cause injustice if he could be punished
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because the making or selling was done for his benefit by his 
employees, though without his knowledge or consent, or even 
against his orders.

The only hooks specifically referred to in the evidence are 
three recent novels, which, for brevity. 1 may refer to as X. V, 
and Z. There were, indeed, other l>ooks found along with these 
three in the cellar of the defendant's shop, but the Police Magis
trate does not name them, and merely says that some of them 
were of the same type, and some of them he had looked through 
sufficiently to see that they all were more or less within the scope 
of the test of obscenity.

Apart from evidence as to the character of the three books, 
X, Y, and Z, the prosecution contented itself with proving that 
a copy of V had been bought on the tith April at the defendant’s 
shop from a clerk who brought it from the cellar; and that on 
the 8th April a Police Inspector went to the shop and there saw 
the defendant, who said that he had not a copy of X or Y ; but 
the Inspector says, “On searching, we found,” in a box in the 
cellar, eleven copies of X and thirteen of Y, besides other books, 
including one or more copies of Z, and that, in the defendant's 
presence, his clerk said that he had been selling the lunik Y, 
and he thought that the defendant knew it. It is not stated 
whether the defendant made any remark thereupon. Indeed, it 
is not said that he heard it. He was not asked about it when 
called in his own defence, and he did not refer to it.

It is not shewn that any of the public or customers were ever 
admitted to the cellar. There was, therefore, no evidence of ex
posure of any of the hooks for sale, and only proof of a sale of one 
copy of one book, Y, by the clerk, and no proof of the defendant’s 
knowledge of the- contents of any of the books. Z and the other 
unnamed Ixxiks are not further spoken of, and may be left out 
of consideration.

For the defence, the defendant himself and four of his 
clerks gave evidence. It appears that his stock contains 
150,000 to 250,000 liooks, of which 4,000 to 7,000 arc kept 
in the cellar in stock. A clerk says the whole place is full of 
liooks, and another, that he “put the boxes of books down the 
cellar, and especially as at Christmas time there was not room 
for as much stock.” The defendant says that in the cellar he 
has in stock a theological library and cook-1 looks and other books 
that he has not room for in the shop. One department of the 
business is that of dealing in old or antiquarian liooks. One of 
his clerks, Appleton, who states that he looks after the sale of 
the new liooks, says that X came out in 1907, “and was sold by 
other dealers here before we had it.” “We sold a great many 
copies till lately, and now we would not sell more than one a 
month or so.” The defendant, himself, testified that he did sell 
them when they first came out, but “a year or more ago” he 
found in the invoices a shipment of X and Y, and he returned
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i»l■> and he did not know, when the Police Inspector asked him about
----- them, that he had a copy of either, and he had not read X nor Y,
Hkn “nor such books.” A clerk also testifies that, “a year ago or so,”

Hmtnkll tli<- defendant returned a shipment containing X and Y, “be-
A cause they were not, 1 think, the class of books he desired to sell.”

Even if we take these statements as going far enough to shew 
that the defendant knew that the books were obscene or such as 
tended to corrupt morals, it is evident that there is here no proof 
of a sale with his concurrence after he had learned of the objec
tionable character of the books.

Then it appears from the evidence of Appleton, who 
has charge of the sale of the new books, that “a year ago 
we got some twenty-five copies of each of these two books," 
X and Y, and “those found by the police were the re
mainder of that order.” The invoice containing Y seems to 
have been produced by the witness before the Police Magis
trate, but is not among the papers sent to this Court, and 
the exact date of it does not further appear. Appleton says: 
“The defendant probably did not know that I had ordered these 
books, as I am in charge of that branch.” Another clerk says 
that the defendant is at the office in rear, and does not know what 
new books are in stock. Another says: “The whole place is full 
of books, 250,000 1 would think. Appleton and I are in charge 
of the front of the shop. The defendant is at the office in rear, 
and looks after the old books. . . . The defendant does not
know just what books we have bought, nor all we have in stock.” 
Another clerk, Congdon, who says he is in charge of the anti
quarian books, says that the defendant also looks after that de
partment, and the defendant does not know what new books 
are in stock. The defendant, himself, says: “I am at the back 
of the shop, where the branches of the business l look after are 
situated: I do not attend to the new novels at all.” He says 
that the clerk who ordered the last copies of these two books was 
in his employ when he returned the shipment, but he only remem
bered telling Congdon of having sent the * back, and
he, Congdon, would have nothing to do with ordering these books 

“they would likely be ordered by Appleton.”
Bearing in mind the extent of the defendant’s business, and 

the fact that the prosecution proved only one sale—and that 
by a clerk—of one book, without shewing that the defendant 
had any knowledge of its contents, can it be said that this evi
dence given for the defence affirmatively establishes knowledge 
by the defendant that this small order for these books had been 
given by his clerk, after he himself had sent back a * of
these very books on account of their character? It may bo said 
that, even taking the evidence for the defence, it is not absolutely 
clear that the defendant did not know of his clerk's order, whether
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at the time or afterwards, or of the receipt of the hooks there
under, even though he thought that all had been sold; but it 
was for the prosecution to establish knowledge, not for him to 
shew want of knowledge; and, if the prosecution had had doubts 
upon the subject, it could have been cleared up by cross-examina
tion. That not having been done, there was, in my opinion, 
failure of proof of knowledge of the sale, even in the sense of 
implied or tacit authority or consent to it; and, therefore, the 
second question should be answered in the negative.

It is unnecessary to answer the first question, as it becomes 
merely academic when the second is answered in the negative. 
No specific parts of any of the books have been referred to in 
the information, the conviction, the evidence, or in the argu
ment. The statement by the Police Inspector as to the contents 
of X and V was conceded to be at best inaccurate. No particu
lars seem to have been asked for by the defence, or delivered. 
The result would be that it would be necessary for the Court to 
peruse the books seized to see if it could discover any objection
able page, phrase, or sentiment, before it could answer the ques
tion propounded. In a sense this would be to ask the Court 
to be accuser instead of Judge. It is a course which should not 
again be adopted.

The defendant, on the evidence, should, in mv opinion, have 
been acquitted, and the conviction should be declared invalid.

Moss, C.J.O., (1 arrow and Maclaren, JJ.A., concurred.

Conviction quashed.

ROBINSON V. REYNOLDS.

Ontario lli<ili Court. Trial before Britton, ./. Mai/ 11, 1012.

1. Brokers ( 8 11 IV 12) Real estate aoent—Commission—Payment
OUT OK PrRCIIASK. MONK.Y.

Where the plaintiff. a real estate agent, procured a written offer 
from a person to purchase land owned by the vendor, which the latter 
accepted, and where the only agreement shewn as to the payment of 
the plaintiff’s commission was a stipulation in such offer that it was 
to lie paiil out of the purchase money, the agent is not entitled, upon 
the refusal of the purchaser to complete the purchase, to recover 
a commission from the vendor, unless the latter is at fault in not 
carrying out the purchase.

2. Vendor and pi'Rciiamer i f I B—A)—Deduction koh imrciiase mom v
ok commission—Written contract.

A stipulation in an agreement for the sale of land made by written 
offer and acceptance ami negotiated through a real estate agent, that 
the agent's commission against the vendor lie paid “out of and form 
part of the purchase money” permits the purchaser to pay such com 
mission on closing the purchase and to deduct the amount so paid 
from the purchase money then payable to the >-endor.
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Action by real estate agents for 21 per vent, commission upon
H.C.J. ,*lr wiling price of the defendant’■ property, vis., King George 

1012 Apartments, in the city of Toronto.
----- The action was dismissed

Itum.Nsox

IIKYXOLDH.
(i. II. W'alson, K.(for the plaintiffs. 
('. A. Moss, for the defendant.

Britton. J. : The plaintiffs procured an offer in writing 
from one John G. Foster, addressed to the defendant, offering 
to purchase this property for $(>0,000. which offer the defend
ant accepted; hut subsequently Foster refused to carry out the 
purchase, and he did not in fact purchase, and the defendant 
did not receive any purchase-money from Foster.

The plaintiffs’ contention is, that immediately upon a con
tract of purchase and sale living made—through the intervention 
and agency of the plaintiffs, acting for the defendant—they, the 
plaintiffs, became entitled to their commission, no matter whether 
the actual purchase and sale was carried out or not.

There was an employment by the defendant of the plaintiffs 
as the defendant’s agents to make a sale of the property men
tioned. The particulars and real nature of the agreement be
tween the plaintiffs and defendant are found in the offer drawn 
up by the plaintiffs and signed by Foster, which offer the de
fendant accepted. In the offer it is stipulated as follows : “The 
agents’ commission to be paid out of and form part of the pur
chase-money, at 2* per cent.” There was nothing in writing 
between the plaintiffs and defendant, and the defendant con
tends that the agreement between him and the plaintiffs is evi
denced in the offer written out as al»ove-mentioned.

It may be that this special clause was inserted in the offer 
to prevent any possibility of Foster being liable for commission, 
and also to permit Foster’s paving it out of the purchase-money, 
and so prevent the money, to the extent of the commission, going 
into the hands of the defendant. This offer permitted Foster to 
pay the commission and keep the amount so paid out of the pur
chase-money. T find that the agreement between the plaintiffs 
and the defendant was that, in the event of a sale—not merely 
an agreement for sale—the commission was to be paid out of 
the purchase-money.

This is what the plaintiffs said. If the commission was to 
form part of the purchase-money—as between Foster and the 
defendant—it can come only out of the purchase-money as be
tween the plaintiffs and defendant. If Foster paid it, be would 
be protected. If the defendant got the purchase-money, or if 
the sale was carried out so that he would be responsible for not 
getting it, the defendant would be liable to the plaintiffs. In the 
acceptance of the offer by the defendant, he acknowledges re
ceipt of $500 as a deposit. This cheque of Foster’s was payable



4 D.L.R.I Roui N son v. Rkvxolds.

to tho order of the defendant, hut it was not received by him, 
nor was it offered to him, nor was he asked to indorse it. It 
was retained by Mr. BetImm*, one of the plaintiffs, for some time, 
and when presented payment had been stopped, as Foster re
pudiated and refused to go on with his proposed purchase. The 
holding of the cheque, and all the dealing between the plaintiffs 
and Foster, convince me that the real agreement between the 
plaintiffs and the defendant was as the defendant contends, viz., 
that the commission was to be paid out of the purclmse-money. 
The defendant has acted in perfect good faith throughout. lie 
did his utmost to get Foster to complete the purchase.

The fair inference upon all the evidence is. that the defend
ant never agreed to pay and the plaintiffs did not intend to 
charge so large a commission for procuring a person to sign 
an agreement to purchase, for an amount which the defendant 
would accept.

No fraud or collusion in this transaction can be imputed to 
the plaintiffs; but to accept their contention would offer a 
temptation to any real estate agent, upon a general retainer or 
employment, who would be guilty of collusion to procure an offer 
at a price that the vendor would gladly accept, and then have 
the proposed purchaser retreat or simply decline to carry out 
the purchase, allowing the agents to collect their commission 
from the responsible owner. My decision, however, is based 
upon my view of the evidence in this case, and not because of 
what might happen in some other case.

Then I am of opinion that the defendant is entitled to suc
ceed upon the ground taken in the amended statement of de
fence.

The plaintiffs did so draw this agreement as to give to the 
purchaser Foster an opportunity to resist the defendant’s claim 
to have Foster's purchase carried out. It seems to me that the 
Statute of Frauds affords a good defence to Faster. If the 
defendant in good faith desired to have the purchase carried 
out. and if the plaintiffs arc in any way responsible for that, 
so that no purchase-money was received or can lie received by 
the defendant out of the alleged sale by the plaintiffs, the de
fendant is not called upon to pay.

The action will be dismissed with costs; and the counter
claim also will be dismissed with costs.

Action dismiss)d.
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ONT. UNDERWOOD v. COX.

D.C.
1912

Ontario Divisional Court, Itoyd, C., Latch-ford, and Middleton, «/./.
April IS, 1912.

April IS.
1. Kbaud ird deckii < ti \ 16) Compbomisi "i fictitioub claim

C.XVKAT—OVKKKK.U II1NO 1IY BROTHEH—LACK OF INDEPENDENT AD
VICE—Threats.

Where one who has no bund fide claim against the estate files a 
caveat against the granting of probate of the will of his deceased 
father, and obtains from bis sister, the principal beneficiary under 
the will, an agreement purporting to be a compromise of his claim, 
whereby she covenants to pay to him more than the amount which she 
receives under the will, and it appears that she was overmatched, over
borne, and overreached bv bis superior shrewdness, and that, though 
she consulted her husband, lie was. to the brother's knowledge, of 
no assistance to her, and that she had no independent or professional 
advice, and, further, that the agreement was obtained by misrepre
sentations as to the legal situation, and by threats to give publicity to 
a secret of her past life, the agreement cannot la» enforced.

[Underwood v. Cox, 3 O.W.N. 70"». reversed.]
2. Evidence (8 1V K—141 )—Admissibility of letters w ithout préju

dice—When not don a fide—Threats.
Letters written without prejudice, and bond fide to induce the settle

ment of litigation, are not admissible in evidence against the party- 
sending them, but this rule does not protect a letter not written for 
the purpose of a bond fide offer of compromise, but containing threats.

[Cirie v. lVt/M, 11 O.R. 422. followed ; Kurt: it Co. v. Spence and 
Sons, ÔH L.T.R. 438; Phi paon on Evidence, 5th ed., p. 211, referred to.]

Statement Action to recover $964.70 and interest upon u covenant in 
an agreement.

A*. U. McPherson and J. W. McCullough, for the plaintiffs.
G. Waldron, for the defendant.

Kelly. J. February 28. Kelly, J.:—This action is brought by Wil
liam J. Underwood and his sister. Catharine Laurie, against 
their sister, Jane Cox, for payment of $964.70 and interest, 
claimed as their two-thirds share of an amount agreed by the 
defendant to lie paid to the plaintiffs and another sister. Mary 
Ann Cox, by an agreement dated the 5th May, 1910.

The defence set up is, that the defendant was induced to 
sign the agreement by the misrepresentation, fraud, intimida
tion, duress, and undue influence of the plaintiff Underwood 
and Joseph Laurie, husband of the plaintiff Laurie, and that 
she signed it without knowing its contents and without legal 
advice as to her rights.

The parties to the agreement are children of Francis Under
wood, deceased, who by his will, dated the 2nd August. 1902, and 
a codicil thereto, dated the 1st March, 1905, gave to Ida Frances 
Cox, the minor daughter of the defendant, an organ and a 
mortgage which he held for $1,000 on the property of the defen
dant and her husband, and all the rest of his estate to the 
defendant.
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The testator died on the 27th March, 1010; and his executors 
applied for probate of the will; the plaintiffs and Mary Ann 
Cox filed a caveat against the issue of probate, alleging that 
the will was not executed by the testator, or, if so, that it was 
executed under undue influence and duress, and that he was not 
of sound mind, memory, and understanding.

The real ground, however, of the plaintiff Underwood’s ob
jection to the disposition made by the testator of his estate is 
found in the claim which he had, or believed he had, against the 
testator and his estate, arising out of an agreement or under
standing between the father and son. Several years prior to his 
death, the father obtained from the son a conveyance of certain 
property, at a price much less than its real value, on the promise 
that, at his death, the son would be given a substantial part of 
his estate. The son honestly believed that he was entitled to 
enforce this claim against his father’s estate, or to share in the 
assets of the estate; he also claimed the organ which his father 
bequeathed to the defendant’s minor daughter, and which, the 
evidence shews, had been at some time looked upon as belonging 
to him. The claim of the plaintiff Catharine Laurie was, that 
she had been promised by her father consideration for having 
nursed and eared for him for a considerable time prior to his 
death, and that the estate was, therefore, indebted to her. Mary 
Ann Cox, the other party to the agreement sued on. is not a 
party to these proceedings; it was stated by the defendant’s 
counsel, during the progress of the trial, that she was not press
ing her claim.

Oi the 4th May, 1010, the plaintiff Underwood, who lives in 
London, went to the defendant’s residence in the township of 
M kham, and, during an interview of considerable length, pro
posed a settlement. The defendant’s husband. Walter Cox, was 
not present; and Underwood, after stating to the defendant why 
he claimed to be entitled to a settlement, named an amount 
which would be accepted for the plaintiffs and Mary Ann Cox 
in full, the terms proposed being exactly those which were after
wards embodied in the agreement sued upon. The defendant, as 
was natural, said that she wished to talk it over with her hus
band ; and Underwood left the house with the understanding 
that he would return next day for her answer.

On the 5th May, Underwood, accompanied by Joseph Laurie, 
husband of the plaintiff Catharine Laurie, returned to the de
fendant’s house, and had a further interview with the defen
dant and her husband. The proposal made on the day previous 
was fully and freely talked over and considered by those pre
sent, and the defendant and her husband decided to accept it; 
and it was suggested by the defendant’s husband that the plain
tiff Underwood draw the agreement to carry out the settlement. 
This Underwood refused to do. It was then suggested, and, so
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ONT. fnr as the evidence shews, by the defendant, that Underwood,
^7 Walter Cox. and Laurie go to one of the executors, who lived

near by, and have him draw the agreement. They went. The
— - executor also refused to draw it, and suggested the parties going

i'\ni'.i»wood Markham to have it drawn by a solicitor. These same three
r<Vx. persons went together to Markham, a distance of five and a half
— miles, and instructions were given to a solicitor to prepare the 

agreement, on the terms which had been agreed on at the de
fendant’s house, all three lieing with the solicitor when the 
instructions were given.

The plaintiff Underwood and the defendant’s husband re
turned to the defendant’s house with the agreement, which, on 
the way from the solicitor’s office, had been signed by Mary 
Ann Cox.

The defendant did not then rend the agreement, but she 
admits that she understood the proposal for settlement, made 
by her brother on the 4th, and discussed by the parties as
sembled at her house on the 5th. There is no doubt, and the 
defendant admits it, that the agreement is in the exact terms 
then proposed. Under these circumstances, its not having been 
read over at the time of its execution is not a ground for re
pudiating the agreement: North British 7t.1V. Co. v. Wood 
(1891), 18 Ct. of Scss. Gas. (4th series) 27.

The defendant shewed some hesitation about signing, and the 
plaintiff Underwood said to her: “Now, Jane, you do not need 
to sign that paper, and don’t sign it unless you feel that you are 
giving what you feel that I should have; I consider this is a 
just claim, and if you don’t consider so, don’t sign that paper.” 
And, further, “You don’t have to sign it.”

The defendant’s husband then said, “What will happen if 
she don’t sign it?” Underwood replied, “We will let it stand 
on its own merits, will let the ease stand on its own merits, and 
the case will settle itself.”

At the trial it was admitted that there was no duress; and 
there was no evidence of it; but it was attempted to be shewn 
that there was fraud and misrepresentation on the part of the 
plaintiff Underwood, and that he had intimidated the defen
dant and obtained undue influence over her.

The evidence does not satisfy me that these contentions are 
well founded. I do not find that the plaintiff Underwood or 
Joseph Laurie made any misrepresentations to or perpetrated 
any fraud upon the defendant; nor do I think that any fidu
ciary relationship, or relationship of confidence, existed or was 
established between these parties such as would justify the as
sumption of undue influence; nor is there any evidence of in
timidation.

The defendant alleged that she was in a weak state of health, 
that she had no independent advice, and that she was unduly
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pressed by the plaintiff Underwood, and was hastened into the 0NT- 
settlement. D («

It is true that she was not then in the best of health, hut she jgig
was not so unwell as not to he able to attend to her household t----
duties, which she was doing unaided at that time, ineluding the Lxderwood 

preparation of dinner for those who assembled at her house on c«»\. 
the 5th May. She was not unduly pressed or hurried into the 
settlement. When, on the 4th May, she expressed her desire to 
be given until the following day to consult with her husband, 
her brother readily consented. She had from some time on the 
4th May until the afternoon of the 5th May to confer with her 
husband, and obtain other independent advice, had she desired to 
do so; and I do not find that any circumstances arose which 
threw the burden on the plaintiffs of doing more than they did.
See Wallis v. Andrews (1869), 16 Gr. 624, at p. 640.

In Harrison v. Ouest (1856), 2 Jur. N.S. 911, the Lord 
Chancellor held the absence of professional advice no objection, 
when the party dealt with did not occupy a fiduciary relation
ship. It was also there laid down that the burden of proof is 
on the party seeking to set aside the transaction to shew that he 
has been imposed on, and it is not for him to say, “I had no pro
fessional advice,” unless he can shew that there has been con
trivance or management on the part of the person who was 
dealing with him, and whose transaction is sought to be set aside, 
to prevent him having that advice.

Nothing has happened in this case to throw that burden on 
the plaintiffs.

The defendant endeavoured to shew that the plaintiff Under
wood had used an incident in her early life as a threat to compel 
her to make the settlement. I do not find this to have been the 
fact. The defendant s evidence is, that she did not know if her 
brother knew of this incident, that he had never mentioned 
it to her, and when she herself mentioned the subject on the 4th 
May, she cannot remember his making any reply. Her brother 
denies having alluded to it.

It was argued on behalf of the defendant that the filing of 
the caveat was not the proper procedure by which Underwood 
could establish his claim. He. however, believed that whatever 
procedure was adopted by his solicitor in London, who prepared 
the caveat, was the necessary procedure by which to establish 
his claim.

The settlement was, to my mind, deliberately made; and the 
fact that one party to it afterwards became dissatisfied with it, 
is not of itself a sufficient reason for seeking to l>e relieved from 
it. In many instances, compromises or settlements are entered 
into which are at the time not altogether satisfactory to one or 
other of the parties, but which they, nevertheless, enter into so 
ns to avoid the expense and anxiety attendant on litigation, or



70

ONT.

D. C. 
11)12

Underwood

Argument

Dominion Law Reports. [4 D.L.R.

to settle doubtful daims, or for some such consideration, and 
the Courts uphold these compromises or settlements.

It is not unusual for a compromise to be effected on the 
ground that the party making it has a chance of succeeding in 
it; and, if he bond fide believes he has a fair chance of success, 
he has a reasonable ground for suing, and his forbearance to sue 
will constitute a good consideration: Callisher v. Bischoffsheim 
(1870), L. R. 5 Q.I1. 440; Milts v. New Zealand Alford Estate 
Co. (1880), 32 Cli.D. 266.

These plaintiffs not only believed that they had a chance of 
success, but there is nothing in the evidence to shew that their 
claims were, in their minds, at least, other than honest ones, or 
that they were otherwise than honestly made. By the agreement 
sued upon, they and Mary Ann Cox, in consideration of the pay
ment which the defendant agreed to make, released their 
father’s estate from all claims which they had against it, and 
withdrew, without costs, the caveat.

After a careful consideration of the evidence, I can only 
conclude that the plaintiffs arc entitled to succeed. There will, 
therefore, be judgment in their favour for the amount prayed 
for and costs.

The defendant appealed from the judgment of Kelly, J.
The appeal was allowed.
G. Waldron, for the defendant, argued that the learned trial 

Judge erred in the following findings: that the plaintiff Under
wood did not make any misrepresentation to the defendant; that 
his real ground of objection to the will was in the claim which 
he had against his father’s estate; that there was no evidence 
of intimidation; that no fiduciary relationship or relationship of 
confidence existed between these parties such as would justify 
the assumption of undue infiuence; that the defendant’s health 
was not such as to interfere with her power to contract; that the 
absence of professional advice was not objectionable; that the 
plaintiff Underwood had not used an incident in the early life 
of the defendant as a threat to compel her to make a settlement ; 
that the agreement was deliberately made; that the plaintiffs 
believed they had a fair chance of success. Counsel contended, 
on the contrary, that there was fraud and overreaching on the 
part of the plaintiff Underwood; that there was a fiduciary 
relationship or relationship of confidence between the plaintiff 
Underwood and the defendant; that there was evidence of in
timidation; that the plaintiff Undenvood did use an incident in 
the early life of the defendant as a threat to compel her to make 
a settlement ; in fine, that the bargain was not a compromise of 
a dispute at all, but a surrender by the defendant through fear 
of Underwood’s Mrayal of a family secret, and should not he 
enforced. The learned trial Judge should have admitted in
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evidence a letter written by the plaintiff Underwood from Lon
don in November, 1911. Though written “without prejudice,” 
it was not a privileged document, because it contained threats, 
and was not written for the purpose of a bond fide offer of com
promise: Kurtz and Co. v. Spence and Sons (1888), 58 L.T.R. 
488, at p. 441; Phipson on Evidence, p. 211; Virie v. Wyld 
(1886). 11 O.R. 422. In support of his contentions counsel 
also referred to the following authorities: Cadaval v. Collins 
(1836), 4 A. & E. 858: Huguenin v. BaseUy (1807), 14 Yres. 273, 
at p. 287 ; Gordon v. Gordon (1816), 3 Swanst. 400; llogli ton v. 
Hoghton (1852), 15 Beav. 278; In re Huberts, [ 1905) 1 Ch. 704; 
Tcnncnt v. Tcnncnts (1870), L.R. 2 Sc. & D. 6; Ilartopp v. liar- 
topp (1856), 21 Beav. 259, Ellis v. Barfor (1871), L.R. 7 Ch. 
104 ; Boyse v. Bossborough (1856), 6 II.L. C. 2; Allcord v. Skin
ner i *'s7 . 36 < 'h I >. 146, .it i» 171: Stapilton v. StapiUon 
(1739), 1 Atk. 2; McCaffrey v. McCaffrey (1891), 18 A.R. 599; 
Trusts and Guarantee Co. v. Hart (1900), 31 O.R. 414, at p. 
420; Gissing v. T. Eaton Co. (1911), 25 O.L.R. 50.

R. U. McPherson and J. IV. McCullogh, for the plaintiffs, 
contended that the learned trial Judge was right in his findings, 
and that his judgment should be affirmed. They denied that the 
evidence shewed any fraud or overreaching or intimidation, or 
that any fiduciary relationship existed between the plaintiff 
Underwood and the defendant such as would justify the as
sumption of undue influence. Therefore, the absence of profes
sional advice was no objection : Harrison v. Guest, 2 Jur. N.S. 
911. The plaintiff Underwood did not use an incident in the 
early life of the defendant as a threat to compel her to make a 
settlement. The settlement was deliberately made, and the fact 
that one party afterwards became dissatisfied with it was not 
a sufficient reason of itself to Ik* relieved from it. The bargain 
was a fair compromise, as the plaintiffs believed that they had 
a fair chance of success; Callisher v. Bischoffshcim, L.R. 5 Q.B. 
449 ; Miles v. Sew Ztaland Alford Estate Co., 32 Ch. I"). 266. 
The learned trial Judge was right in refusing to admit in evi
dence the letter of November, 1911. as it was a privileged com
munication : Kurtz and Co. v. Spence and Sons, 58 L.T.R. 438.

Waldron, in reply.

April 18. Boyd, C. :—This appears to be a nefarious trans
action, though its real import was obscured at the trial by 
reason of the rejection of evidence. Had the letter written by the 
plaintiff Underwood to the defendant pendente life been admitted 
and considered by the learned trial Judge. I do not doubt but 
that he would have arrived at a conclusion diametrically opposite 
to that now under appeal. lie was impressed favourably with the 
appearance of the plaintiff Underwood, but his own letter shews 
to what unworthy means he will stoop to serve his own ends.
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The dispute falls to be decided (as 1 take it) mainly, if not 
entirely, on what occurred during the first interview of one 
hour between brother and sister (the said parties) on the 4th 
May, 1910, when he made the claim which was afterwards 
given legal effect to by the writing under seal which is the foun
dation of this suit. But to understand the situation it is needful 
to refer to what is in evidence and to the prior sequence of 
events.

The first group relates to the plaintiff Underwood’s claim 
of unfair treatment by his father. This claim, vague af best, 
looms up more largely at the trial than elsewhere. It was 
not known by or disclosed to the defendant ; and, even 
now, it is difficult to find out coherently any claim from the 
evidence. But, so far as it has substance, the situation is this, 
and it rests entirely on the recollection and good faith and 
credibility of the plaintiff Underwood—with no scrap of writing 
to assist, but all the writings making against him.

The lot named in the will. N. part of lot IS (fifty acres in 
the 4th of Scarl>orough. was, the plaintiff Underwood says, 
originally owned by his mother. She died in 1885, without a 
will, leaving the father, this son, and four sisters, of whom the 
youngest, the defendant, Jane, was under age. It is said that 
the mother intended that the son should get this lot, and it is 
said that the father got the sisters to sign off their claims, with
out consideration, in favour of the plaintiff Underwood. It is 
said that the plaintiff mortgaged for $500, with which money he 
went into business, without much success apparently. Then 
the father asked the son to sell him the lot, and the son wanted 
for his interest therein $9,500, but the father would give no 
more than $2,000. and this the son took, on the father saving 
that the son would get a share with the rest of them when he 
divided—this being taken to mean, “when be died.” The son 
contradicts himself as to whether the father paid $2,000 and 
assumed the mortgage for $500, or whether the mortgage was 
to lie paid out of the $2,000. This occurred in 1888. This man
ner of claim was not explained to the sister when the alleged 
settlement took place in 1910. He gives it in his evidence in 
chief thus: “I said 1 felt I bad not got from the estate what I 
should have got. that my father had not left me what 1 was 
promised, what I felt 1 should have: she said she had nothing 
to do with that part of it as to what I got or should have got.” 
“Then I asked her, in view of the circumstances, her knowing 
how the property was made and got together, and how I stayed 
at home till I was twenty-three, I felt it was due her to make 
good the money, as she was evidently the only beneficiary under 
the will, that I should have a certain amount and that Mary 
Ann and Catharine should have something.”
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To follow the history of this lot after the son conveyed to the 0NT- 
father. In 1902, the father called upon Mr. Holmes to draw (, 
the papers conveying this lot to his daughter Jane and her ,ullJ
husband, Walter Cox, and to draw a mortgage, on the 26th ----
July, 1902, for $ 1,000, upon the lot, from the Coxes, payable to U.idkswood

the father at the end of fourteen years, with interest at two and ( ll'x
a half per cent. This was subject to a first mortgage from the
father to George Morgan (probably an executor) for $1,500. B"y'1 ,c>
Mr. Holmes says that the mortgage was drawn expressly for the
purpose of being left to the child (Ida Frances). According to
the statement of the plaintiff Underwood, this farm was worth
about $5,000, and they were to give $4,750 for it; of which
$1,500 was paid by the defendant. There was also the mortgage
for $1,000; and, if it was subject to another mortgage for $1,500,
that would total $4,000. And the plaintiff omits to tell that his
sister Jane relinquished her share in the lot originally when it
was conveyed to the plaintiff—worth several hundred dollars.
The rest of the sisters got $2,500 each from the father during 
his life.

The next group relates to the will of the father.
The father died at the home of the plaintiff Catharine 

Laurie, on the 27th March, 1910. His will was made on the 2nd 
August. 1902, pursuant to instructions given to the well-known 
lawyer Mr. Holmes, who drew it and was one of the subscribing 
witnesses. He gives to his daughter Mary Ann Cox and her 
husband the north half of lot 1!) in the 4th of Scarborough, being 
100 acres. To his daughter Fanny Newell, a small lot contain
ing one-eighth of an acre alongside the north fifty acres of lot 
18, conveyed to Jane and her husband. To Frances Cox, 
daughter of his daughter Jane, he gives the organ and also the 
mortgage for $1,000 made by his daughter Jane to the testator, 
and drawn less than a week before the will.

Nothing is given to his son Richard and daughter Catharine, 
as he had advanced them a sufficient portion (the plaintiff Un
derwood’s name is not mentioned), and the residue of the estate 
goes to Jane Cox.

There was a codicil to this, drawn after it because of the 
death of Fanny Newell on the 1st March, 1905, when the testa
tor was living with his daughter Catharine, whereby the small 
lot of one-eighth of an acre was given to his daughter Jane, 
the defendant. This codicil was drawn by Mr. Holmes’s partner,
Mr. Gregory, and by him also witnessed. The defendant was 
too ill to attend the funeral, but the plaintiff Underwood was 
there, and then found out from the Lauries that a will had been 
made. The matter was talked over with the sister Catharine, 
and they were disturbed about the way the property was left, 
and about Ida the little girl securing the mortgage for $1,000.
The plaintiff bespoke a copy of the will, and returned to his home
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at London. He writes a letter on the 24th April, 1910, to the 
executor George Morgan urging the forthcoming of a copy of the 
will, in which he says: “All the information 1 have is from the 
Lauries to the effect the youngest girl (i.c., defendant) in the 
family and her daughter comes in for the entire estate. And it 
is my opinion (sic) to go thoroughly into the matter before 
allowing the matter to he settled.”

The plaintiff repairs to Mr. Beattie, solicitor in London, 
and procures the filing of a caveat on the 26th April, 1910. on 
behalf of the plaintiff and the two sisters Mary and Catharine. 
It is not elear what he told this solicitor as to the grounds of 
attack; at p. 122 of the evidence he says: “One of the grounds was 
his own promise before a witness that I was to have a share in the 
estate.” And there is this further from his examination for 
discovery: “Q. And your solicitor did not think that would he 
a ground for setting aside the will? A. I do not think I asked 
him that. I thought possibly that would be a ground for setting 
aside the will ... I did not go into the question of my rea
sons for the caveat to Jane.” However, the caveat does set forth 
as grounds that the alleged will was not executed by the testator, 
or, if exeeuted, it was so by means of duress and undue influence 
exercised over him, and that he was not of .sound mind, memory, 
and understanding. The plaintiff says the caveat was filed 
because “lie felt that he had not got what he felt was just out 
of the estate.”

A warning was given on behalf of the executors on the 27th 
April that the contestant was to appear within ten days after 
service, failing which the Court would proceed in the pre
mises: that would allow him till the end of the first week in 
May to act. Accordingly, on the 3rd May he visited Mr. Gre
gory, solicitor for the executors, and the caveat was discussed 
and the will, and he asked information, speaking something of 
the father and saying the will was not fair. Mr. Gregory in
formed him that there was no doubt about the validity of the 
will or codicil or of the capacity of the testator, lie and his 
partner Mr. ITolmes had known the testator well for years, and 
the plaintiff admits that he was told emphatically that there 
was no cause for breaking the will.

The plaintiff had visited his father in 1909, and found him 
robust and strong-minded, and that was his last visit.

These are the facts, which shew a perfectly hopeless case for 
attacking the disposition of property made by the testator, either 
on the grounds set forth in the caveat or upon the vague oral 
intimation alleged to he given by the testator, a quarter of a 
century before his death, that he would leave the son something 
by will. How then does it come that the defendant appeared 
willing to settle the plaintiffs’ claims by paying $1,400? It is 
to be noted that Mary makes no claim on the estate and takes
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no part in this litigation ; and, further, that the alleged claim of 
Catharine for nursing was not in any way referred to before 
the defendant, it being supposed and believed that she (Catha
rine) had been paid hv the testator all that he had promised to 
pay her—at so much per week. This apparent family compro
mise turns out to be really a surrender by the defendant, at the 
bidding of the plaintiff, because of his knowledge and use of a 
family secret. That secret may he revealed by the use of the
plaintiff’s own words in the letter dated “Nov. ----- , 1911,”
written to the defendant after he had been examined for dis
covery in this action :—

“I am going to use what evidence I can get to shew that I 
had good reasons to enter a caveat against the will.
You know that my father was induced to make his will in the 
way he did just because of that child that Walter declared did 
not belong to him, and my father told us when lie lived with us 
in Uxbridge that the child did not belong to Walter, and did 
not look like him, and went so far as to hint pretty y who 
it did belong to. and there are others in Scarborough who will 
he brought to tell what they know.

“You will remember that I was in Scarborough that day 
that Walter laid drunk on the side of the road after being up 
at Markham, and threatened to leave you, and you know his 
reasons, and he told them to some others in Scarborough. . . . 
All I want is my rights.”

This precious epistle was enclosed in an envelope and 
addressed to Mrs. Jane Cox. and marked “personal,” with a 
double injunction, marked on the envelope and written again on 
a strip of paper, to the post master, “Please see that the enclosed 
letter is given to no one else but to Mrs. Cox,” and the whole 
put into an envelope addressed to the post master at Malvern. 
This outside envelope is * as of the 24th November at
Malvern, and as of the 25th November at London, where it was 
posted. This letter begins “Dear Sister Jane” and ends 
“Your Bro. Will.” and has at its opening “ Without prejudice 
The plaintiff has some knowledge of the niceties of law, such as 
that he should not draw an instrument of which he gets the 
benefit, and he ss thought that this would he a secret
missive not to be revealed or used against him in Court. And 
he hoped, no doubt, that it would work no less efficaciously in 
writing than if given by hint or word of mouth. But the 
authorities shew that this kind of letter, containing threats not 
written for the purpose of a bonii fide offer of compromise, is not 
within the category of privileged documents.

On grounds of public policy, letters written without pre
judice and written bond fide to induce the settlement of litiga
tion, are not to he used against the party sending them. But. 
when the letter embodies threats if the offer he not accepted, it
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is in the interests of justice that such tactics should lie exposed, 
and no privilege protects : Kurtz ami Co. v. Spence and Sons, 
58 L.T.lt. 488, 441 : Rhipson on Evidence, p. 211 ; Vine v. Wyld, 
11 OR. 422.

A critical point in the case was reached at the beginning of 
i "v the crosa-t ion of the plaintitT. I quote: “You said you

»,.vi c never made any threats to this woman T A. I never made any 
threats. (^. You did not make any threats on the 4th or 5th 
May ? A. Oh. no. (j. Or on any other occasionf A. Threats— 
no, sir.” Then counsel calls for the letter, hut further question
ing is frustrated by the ruling that it was not admissible. Now 
this letter, when looked at and read on this appeal, is fatal to the 
plaintiffs’ success. The trial Judge, Mieving the answers made 
hv the plaintiff Underwood, gives judgment in the plaintiffs’ 
favour. Dut this letter is full of threat and menace of the basest 
kind ; and so his answers must he discredited, for this letter dis
closes his threats, and therein stamps him as untruthful, and its 
contents reveal that he is also unscrupulous.

Leaving Mr. Gregory on the Jrd May, the plaintiff paid his 
visit to the defendant and this visiting her was a new thing 
that had not happened before—on Wednesday the 4th May, 
11)10. She had heard nothing about the will from the plain
tiff or her sisters, hut it appears that the solicitor of the execu
tors, Mr. Gregory, had, with the executor Morgan, called on 
her in the early part of April to see about the details of the 
estate with a view to obtaining probate. The affidavit of the 
other executor, Wvper, as to value, was made on the 20th 
April. Mr. Gregory says that lie found her at the time of his 
visit in a “very frail condition.” She had been married about 
thirteen years, and had children other than the one who takes 
under the will the mortgage intended for her by the testator— 
her grandfather notwithstanding and perhaps liernuse of his 
knowledge of the stigma which attached to her birth. The plain
tiff. being asked. her thus: “Q. And that is the girl
that was horn as the result of something being up with the 
mother! A. That is the girl.” The allusion is to the expression 
used by the mother in giving the scraps which she was able 
to recollect of this private one hour’s interview with her brother 
on the 4th May. I quote : “lie told me he had stopped the busi
ness. . .. He said that I knew why my little girl got the 
money left to her (l.e., the $1,000 mortgage). 1 said, ‘ Was it 
lieeause there was something up with me when I was married !’ ” 
At this stage of the examination and often afterwards she 
failed to remember what lie said as to that and to other rs 
germane to it. No one can tell the strain put upon her by the 
exposure in public Court : she felt tired and faint, and finally 
collapsed, and the Court adjourned early. It is to be regretted 
that, on the resumption of the ease next morning, she had not
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been asked to put in writing in Court what she remembered, but 
this was not done, and she was overwhelmed with varied qua* 
lions, which, far from helping, only hindered ami embarrassed 
her. On the other hand, the plaintiff answered evasively and 
“hedged” on the different occasions when his cross-examination 
was nearing this critical point. As a short sample 1 put in a 
page which exemplifies his manner of answering while being 
examined for discovery :

127. Q. You did not tell her the grounds upon which you 
were going to break the will if she did not give in now? A. No.

128. (J. You told her that you were going to tight it? A. Yes.
130. (J. You know the history of the little girl? A. Of the 

granddaughter?
131. (j. Yes, of vour niece? A. I know partly the history 

of it.
132. Q. Say yes or no? A. If I could tell how children eoine 

in every family, 1 could tell you; I know the child was born.
133. <^. I>id you make use of that in talking with your poor, 

feeble, consumptive sister? A. She is not consumptive.
134. Q. Weak lunged; did you make use of that? A. Her 

name was mentioned as receiving a thousand dollars, which she 
should not have. I made use of it in that way, that she got a 
thousand dollars that the rest of the family should have, I did 
make use of that.

13f>. (J. Did you talk with poor Jane about what would 
happen if you smashed this will which your father had made? 
A. What would happen?

136. Q. How the property would go if you smashed the 
will? A. I guess 1 did.

137. <J. What did you tell her? A. If the will was broken, 
then we would share and share alike I think that is what I 
told her.

138. (J. l)i«l you tell her that your proposition was a little 
better for you and Mary Ann and Catharine than that? A. I 
do not think so, because it would not have been.

140. (J. Did you say what would happen to the little girl if 
the will was broken? A. That that thousand dollars which she 
was to get would go to the rest of us, yes.

141. Q. Did you play upon the mother's timid horror of 
publicity? A. 1 do not think so.

142. Q. Did you play upon the fear of the woman who has 
made a mis-step and who was your own sister? A. Only as 1 
am mentioning here.

No one can read the plaintiff’s evidence (with the light re
flected from this letter) and fail to see that the man knew how
to touch the sore sport in his sister's past life.

No one who reads the defendant’s evidence (with the light 
so reflected) can fail to see the cause of her mental disturbance.
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her distress of mind. She could not collect her senses: she failed 
to recollect, and that at many critical points, when, if she were 
an untruthful witness, it would have been simple and easy for 
her to fabricate favourable responses.

Consider the parties pitted against each other, in the absence 
of the husband and children and in the seclusion of the farm
house: he suing as a book-keeper, hut giving evidence as an “ in
surance-solicitor,’ ’ whose business it was to persuade people, and 
who had the adroitness and resourcefulness and assurance pos
sessed by a shrewd man in that line of business. She, the young
est of the family, in frail health fas lie admits), nervous, with
out knowledge of affairs, and without advice—burdened, more
over, with a secret, condoned after thirteen years of married 
life, but now likely to be revealed in all the publicity of an open 
Court. He takes out a copy of the will and reads it to her: he 
says lie has authority to come down and break the will, and that 
she had to get on her knees because there was going to lie a big 
storm. Confronted with the last statement, all that the plaintiff 
can say is, “To the best of my recollection and knowledge I said 
no such thing.”

Again he said (with reference to the farm willed to Mary, 
which the testator before bis death sold and conveyed to her), 
“The selling of the farm to Mary Ann could break the will.” 
This statement is not contradicted by the plaintiff.

Again he said. “If the will was broken, I would lose every
thing, and my sisters would come in for the money that was 
left to me (i.c. the residue), and my little child would lose hers 
. . . He said he had stopped the business. ... I did not 
know what a caveat was.” To stay all this turmoil and ex
posure. she was to give up the money in the bank (which turned 
out to be about $750) and to pay $700 besides.

This because;, as he said in his letter to Morgan, she and the 
girl get the entire estate. What was the entire estate given by 
tin* will T As valued by the affidavit of the executor Wyper, as 
follows :—

Household goods and furniture ...................... $ 10.00
Mortgage to child (to lx» paid by Mrs. Cox).. 1,000.00 
Cash in bank (reduced by expenses to $750). 1,000.00 
The small lot to Mrs. Cox, value.................... 400.00

$2,410.00
The plaintiff makes grave complaint of the “organ” being 

given to the child: an old organ, bought, as is proved, by his 
mother, and, like the land (as he says), intended for him. The 
mother died in 1885, and the organ of that age was included in 
the valuation at $10. The woman appears, therefore, to have 
been willing to strip herself of all she gets from her father, t'.e.,



4 D.L.R.] Underwood v. Cox.

$700 in bank and $400 in lot, and give $300 more, to save the 
mortgage for her little girl and save both of them from public 
shame.

It is necessary, perhaps, to say a little more of what took 
place after the 4th May. The plaintiff permitted her to talk it 
over with her husband that night, and he would return in the 
morning. I suppose the wife communicated the proposition and 
her misery in some way to her husband (what passed was not 
and could not be given in evidence) ; but, at all events, the effect 
on the man was simply stupefying. He is, I judge, a slow- 
witted man: if not exactly stupid, certainly not one to be looked 
to in an emergency. The plaintiff agrees that any conference 
between the two would not much help either of them. lie is 
asked: “Of course they did not contribute much to each other’s 
wisdom? A. I cannot help that ... 1 done the best I could.” 
That is, I think, true. He did the best he could for him
self. Walter Cox, when examined, appeared to be all at sea: 
he says: “My wife got worried over it, and it got me 
rattled . . . my wife was so much worked up about it and
nervous that it got me rattled, and 1 would not talk to the plain
tiff.” “My mind was in a queer state that day” (5th May). 
“I spoke in the house of getting some advice before she signed 
and before going to Wvper’s (the executor). . . I did not 
think of advice at Wilson’s (who drew the agreement) : it was 
too far gone: he had us beat. I was beat completely. My idea 
was when I spoke about getting advice, I wanted to come to 
Toronto, but he said he had not time—to-morrow was the last 
day to act. . . . Neither my wife nor I said at our house that 
we would give what the plaintiff asked.” They both contradict, 
in this, the statement of the plaintiff as to their having given 
audible assent. “I was not thinking of giving the money in 
Wilson’s office, for I was bothered quite a bit.” He also affirms 
what his wife says, that the plaintiff told them lie had authority 
to break the will, and, if it was broken, we would lose the money, 
and tbe girl would lose the $1,000.

Walter says when the paper was laid before his wife to sign 
he said, “Hold on, not to sign. I wanted him to leave the paper 
with me and I would mail it to the lawyers ... lie would 
not do that: then I said, ‘Well, go ahead and sign.’ ”

1 may note in passing that the plaintiff appears to have had 
complete influence over his sister Mary: she was not privy to 
this arrangement, and in returning from the draftsmans office 
the instrument was taken to Mary’s house, who was to sign first, 
and the plaintiff said: “I wonder if she will be satisfied with 
the agreement: if not she will have to sign.” She did sign, but 
it is said that she has renounced any claim. The other, Cath
arine, did not appear, nor was she examined as a witness. Of 
course, whatever claim she may have for nursing will not be
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against the estate or the recipients of it.
Neither husband nor wife knew anything about law: the talk

l Mu «wtiiir
of a caveat would only mystify them, and the plaintiff’s pro
testations iff his authority to break the will, and the effect on

Cox. the will of part of the land having been sold, would only tend
further to mislead them. It was eminently a ease calling for 
competent advice, hut any attempt to seek this was cheeked by 
the peremptory veto of the plaintiff—in effect presenting the 
filing of the caveat and the purpose of the warning given him as 
lo entering an appearance, to hurry matters to a close while yet 
the defendant was under the shock of his demand and fear of 
the consequences which would follow its refusal.

When the plaintiff was asked if he was not an overmatch 
for husband and wife, he replies with his usual indirectness, 
“Not necessarily.”

I cannot doubt that the woman was overmatched, overborne, 
and overreached by her shrewd brother. From the moment of 
seeing her, he kept her in hand till the paper was signed on the 
5th May. He knew that the husband’s advice would rather con
fuse than help her, and he resolutely refused any opportunity 
for them to get independent assistance. When they did get such 
assistance, the result, was a letter, dated the 14th May, in which 
tin* instrument sued upon is repudiated, and the reasons given 
for its repudiation.

There is another aspect of the plaintiff's evidence that I may 
briefly advert to. lie is asked : “Why do you object to the little 
girl getting the moneyT A. She had no claim to it, she had no 
right to it. How do you mean no claim to it? A. No right to
it: no moral right whatever . . . the little girl had no legal 
right to the money: lie left her money that should have been left 
to us: 1 made her understand that.” We can read into this 
the method by which the brother made her understand that that 
little girl had no legal or moral claim on the testator or to the 
money. It is worth while, also, to give his answers to the appli
cation for delay and to get advice: “Q. Why did you not let this 
woman and her husband have three or four days to go and con
sult their solicitor? A. I could not. Q. Why? A. They had 
from Wednesday, Wednesday night I went there, and they 
had from (?to) Thursday morning. (J. Why did you not let 
them go? A. 1 was not asked.” The defendant gives the rea
son which the plaintiff gave for refusing them time to get advice. 
It was this, “that he had just till to-morrow to act.” And the 
husband says the same thing: “The plaintiff said he had not 
time; to-morroxv was his last day to act. I did not know what 
he meant.”

I have gone over the main turning point and the subsidiary 
ones on which the judgment should turn. Everything else in
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the way of detail is of little moment. There was the going to ONT. 
the executor Wyper to see if he would draw the paper. He (.
moralised that it was a good thing parties could agree together, jgi*
and passed them on to a lawyer. Mr. Wilson simply put the
thing into legal shape according to what Underwood told him, 1 NI,, ”woon 
and all this was in the absence of the wife. She had no one hut < ,,’x.
her husband, who was baffled in his attempt, and gave it up.
No doubt, she was able to go about the house and attend to n°Tdc’ 
domestic routine, getting dinner ready and the like, but that is 
really no more to the point than to suggest that, because the 
brother kissed her as he left on the evening of the 4th May, he 
had the most fraternal regard for her, and that she recipro
cated his friendship.

The plaintiff had no belief in his flimsy claims upon his 
father or upon his estate or in respect to the validity of the 
will: his whole action indicates a scheme to put money in his 
pocket (by hook or by crook) at the expense of his sister.

The judgment should be vacated and the action dismissed, 
with all costs below and in appeal to lie paid by the plaintiffs.

Latchford, J. :—1 agree in the result. uuhford, j.

Middleton, J. :—Upon the facts, there seems to me only one MWdieton.j. 
conclusion possible. The bargain itself and all the surrounding 
circumstances shew that there must have been fraud or over
reaching on the part of the plaintiff. There was mental inequal
ity between the contracting parties, and the stronger was pos
sessed of a weapon which be did not scruple to use in his 
attack upon the weaker. Therefore, to me at least, it seems plain 
that the transaction cannot stand.

When it is made to appear that the bargain was not a fair 
compromise of a real dispute, but a complete surrender to a 
groundless attack, suspicion is at once aroused; and when the 
plaintiff is revealed—not only by his letter, but by his evidence— 
as cruel and unscrupulous, ami as a man ready to use an inci
dent in his sister’s life for his own financial advantage, and 
reckless enough to attempt to cause the sister to abandon her 
defence to this action by the use of the same threat—and cun
ning enough, with his superficial smattering of legal knowledge, 
to think that he could conceal this last attempt by the use of 
the words “without prejudice”—I am compelled to the con
clusion arrived at by my Lord the Chancellor, that the contract 
sued upon is in truth a “nefarious transaction.”

The true function and office of the words “without pre
judice” is well defined in 1‘irir v. Wifhl. 11 O.lf. 422. where it is 
said that “all communications expressed to be written without 
prejudice, and fairly made for the purpose of expressing the
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overtures for settlement or compromise, and which are not 
made with some other object in view and wrong motives, are not
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admissible in evidence.”
This rule, founded on public policy, cannot be used as a cloak 

to cover and protect a communication such as the letter in ques-
Middleton, J. tion, which contains no offer of compromise, but a dishonourable 

threat.
Appeal allowed.
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Ontario Court of Appeal, Oarrow, Maclarcn, Meredith, and Magee, JJ.A., 
and Lennox, J. June 18. 1012.

June 18.
1. PRINCIPAL AND AGENT (8 11 A—12)—AGENT'S AUTUOBITY—PURCHASE

OK III)NILS—UM>18VM)S£U PRINCIPAL—TRANSACTION BETWEEN SEV
ERAL COMPANIES.

Where two companies are represented in financial matters by a 
third, all with common directors, and the financial company uses 
money which it has in hand to the credit of one company, being the 
proceeds of a sale of the bonds thereof, for the purpose of redeeming 
certain maturing bonds of the other company landing recoupment by 
the sale of a further issue of that company’s bonds, and the trans
action upon the minutes of the financial company bears the ap
pearance merely of a payment by it on behalf of the company whose 
bonds are redeemed, and subsequently, upon the failure of the ex
pected source of recoupment the minute is changed so as to shew that 
the financial company acted only as agent for the company whose money 
was used, and entries are made in the books of the respective com
panies, with the approval of the common directors, shewing that the 
bonds had been purchased by and were the property of that company, 
the proper conclusion is that the intention was to give permanence 
to the original temporary transaction, and that the bonds became the 
property of the company whose money was used in the purchase 
thereof, and not of the financial company.

[.Yorf/o rn Sulphite Milia v. Craig, !i O.W.N. 214, afiirmed on appeal.!
2. Liens (61—4a)—General lien fur balance owing—Possession of

PROPERTY.
A general lien asserted by one party upon the property of another, 

for the balance owing by the latter upon the accounts between them, 
depends upon possession of the property by the party asserting the 
lien.

Statement Appeal by the defendants the Occidental Syndicate Limited 
from the judgment of Meredith, C.J.C.P., Northern Sulphite 
Mills v. Craig, 3 O.W.N. 214.

The appeal was dismissed.
C. A. Mastcn, K.C., and //. W. Mickle, for the defendants. 
/. F. Hcllmuth, K.C., and J. II. Moss, K.C., for the plain

tiffs.
The judgment of the Court was delivered by

Oarrow, J.A. Oarrow, J.A. :—The action was brought by the plaintiff E. 
R. C. Clarkson, as receiver of the Northern Sulphite Mills of 
Canada Limited, to recover from the defendants, John Craig
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and the Occidental Syndicate Limited, certain first mortgage 
bonds of the Imperial Land Company for $500 each, alleged to 
be the property of the plaintiff company.

The questions involved, which are almost entirely questions 
of fact, seem to depend less upon contradictory evidence, of 
which there is very little, than upon the proper inferences to be 
drawn from certain of the facts appearing in evidence, which 
are not in themselves decisive or plainly pointing only in one 
direction. There were, it appears, several joint stock companies, 
some organised in England and some in Canada, all more or less 
related, namely, the defendant company, which was in some 
respects the parent company, the plaintiff company, the Im
perial Land Company, and the Imperial Paper Mills Company. 
The three latter companies were engaged in certain undertak
ings at or near Sturgeon Falls, in this Province, which included 
the manufacture of pulp and paper, and, in the case of the 
land company, the sale of lands.

The defendant company acted at London, England, in finan
cial matters for the other companies. Its board of directors 
consisted of Archibald Baird Craig, chairman and managing 
director, his brother, the defendant John Craig, and William Rich
ard Loxlev. The same gentlemen were also the directors of the 
plaintiff company. Both companies occupied the same offices 
in London and employed the same office staff. The defendant 
John Craig was also the managing director of the plaintiff com
pany and of the paper mills company, and was president of 
the land company, and resided in Canada. The defendant com
pany had. as agent for the land company, flouted for it certain 
bonds, of a total issue of $50,000, and, among them, those now 
in question, which bonds were to mature on the 1st January, 
1906. The land company was apparently not at that time pre
pared to take them up. The defendant company had also, as 
agent for the plaintiff company, floated certain bonds of that 
company, the proceeds of which were still in hand at the credit 
of that company. It was the intention of the land company 
to issue additional bonds, with the proceeds of which the bonds 
so maturing would be paid; and, pending such issue, the re
quisite money required to retire them was transferred by the 
common directors from the account of the plaintiff company 
to that of the defendant company, and by the latter used to 
take up the bonds now in question. Of these there were origin
ally in all 52. One was subsequently paid by the land com
pany itself out of its own money, and is now no longer in 
question. Forty of them were so taken up and received from 
the holders in London; the other 12 were sent by the holders 
direct to the office of the land company in Canada for redemp
tion, and were there taken up out of money which had been re
mitted for the purpose by the defendant company to the land
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company. The 40 so taken up in London were afterwards 
sent to J. II. Payne, secretary-treasurer of the land company, 
at Sturgeon Falls, in a letter written by William Tait, the de
fendant company’s secretary, the date of which does not ap
pear, hut it was evidently written in January, 1906, in which 
Mr. Tait said :—

I am sending von by this mail the following delientures and coupons 
which have lieen paid by this syndicate on Is-half of your company on 
the 1st instant, viz., etc.
Mr. Payne afterwards handed these to the defendant John 

Craig, who had, at the time, the other 12 in his possession, and 
the whole were placed by him in the safe of the Imperial Paper 
Mills Company for safekeeping, where they remained until 
brought into Court under the order made in this action be
fore trial.

The original minute of the transaction, dated the loth Jan
uary, 1906, in the defendant company’s hooks, is set out in full 
in the judgment of the learned Chief Justice, from which it 
appears that the transaction then bore the appearance merely 
of a payment by the defendant on behalf of the land company. 
Nothing is said in it about the source of the money with which 
the payment was made, or otherwise to indicate that the plain
tiff company was interested.

The new bond issue of the land company not having for 
some reason materialised, the defendant company's auditor, 
Andrew Wilson Tait, who was also auditor for the plaintiff 
company, intervened ; and, at his suggestion, the original minute 
was so amended as to read as if the defendant company had 
acted in the matter only as agent for the plaintiff company ; 
and a corresponding minute was made in the hooks of the 
plaintiff company to agree with the amended minute in the 
defendant company’s books. The necessary entries were also 
then made in the hooks of account of the respective companies 
so as to shew that the bonds had been purchased and were the 
property of the plaintiff company, and not of the defendant 
company. All of which was done under the direction and 
with the consent of the same directors who had been the par
ties to the original minute; and, indeed, could not have been 
done without their consent. And from that time forth until 
this litigation hvgtm. the matter apparently so stood in the 
books of both companies.

The defendant company now contends that, notwithstanding 
such entries, it was the purchaser and is the owner of the 51 
bonds in question, and that the money of the plaintiff company 
which was used in the purchase should be regarded either as 
a loan to it from the plaintiff company, or as a repayment 
by it upon account of its indebtedness to the defendant com
pany.
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These several contentions were determined by the learned 
Chief Justice in favour of the plaintiff company; and with his 
conclusions I agree.

I do not, however, regard it as essential to go so far as to 
hold that what was done in July was, as he apparently thought, 
intended to express and carry out the original intention held 
by the parties in the previous month of January. The whole 
transaction, including the use made of the money of the plain
tiff company, was clearly of a temporary character, intended 
merely to bridge the gap until the new bond issue of the land 
company came forward, which until midsummer, Mr. A. B. 
Craig says, was expected “any day.” To speak of it as a 
repayment by the plaintiff company of a debt not yet due. and, 
even if due, a considerable over-payment, or as a loan of money 
in the ordinary sense by the one company to the other, seems 
to me, in the light of all the evidence, to be simply absurd. 
No one at the time, 1 am satisfied, intended either a loan or a 
repayment. The money was there under the control of the two 
gentlemen who comprised the quorum of tin* boards of both com
panies, and it was used for such temporary purpose practically 
as a convenience for the land company, with the intention 
of a speedy readjustment when the new bonds of that company 
were sold. It was never for a moment intended that the bonds 
so acquired should be permanently held by either company. 
And, when it was afterwards found that the original intention 
could not be carried out, through the temporary failure of the 
source of expected recoupment, it was quite within the power 
of the parties to give the temporary transaction of January 
the more permanent form given to it in July, by which the bonds 
formally became the property of the company which had sup
plied the chief part of the funds for their acquirement. The 
amount actually paid for the bonds apparently somewhat ex
ceeded the amount withdrawn from the account of the plaintiff 
company; and for such excess the learned Chief Justice has, 
apparently without objection, given to the defendant com
pany a lien.

But, in addition, the defendant company claimed before us 
a lien of the nature of a general lien upon the bonds for the 
balance owing by the plaintiff company upon the accounts be
tween them, a claim not apparently made before the learned 
Chief Justice, or at all events not dealt with in his judgment.

Such a lien depends, of course, upon proof that the party 
claiming it is in possession of the property in respect of which 
the lieu is asserted; and such proof is, in my opinion, wholly 
absent in this case. As I have said, the bonds were physically 
in the safe of the Imperial Paper Mills Company when the 
litigation began. They had been placed there by the defendant 
John Craig, who received them from the land company, of
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which he was president ; and the only reasonable or proper in
ference upon the whole evidence, his own included, is, that, in 
so placing them, he acted for and on behalf of the land com
pany, and not as a director of the defendant company, as he now 
asserts—another instance, of which we see so many, of “wisdom 
after the event.” He had, so far as appears, no instruction 
from his eo-directors in London to require or to assert a right 
to the possession of the bonds. The 40 redeemed in England 
had been sent without limitation of any kind direct to the 
land company, to which company the holders also sent the re
maining 12; and any possession afterwards acquired by John 
Craig from that company was clearly so acquired solely in his 
character of an officer of that company. The exact date at 
which the bonds were placed in the Imperial Paper Mills Com
pany’s safe is not stated in the evidence, further than that it 
occurred some time in the year 1906. If it was after the date of 
the change made in London, on the 30th July of that year, by 
which the plaintiff company became the owners, it might even 
be said that the possession of the defendant John Craig was 
that of the plaintiff company, of which, in addition to his other 
numerous and one would think slightly embarrassing offices, 
he was the managing director. Hut it is not necessary to go so 
far; because, in my opinion, the reasonable and proper infer
ence upon the whole evidence is, as 1 have before stated, that 
such possession was and remained that of the land company 
only.

For these reasons, I would dismiss the appeal with costs.

Appeal dismissed.

TRUBEL v. ONTARIO JOCKEY CLUB and FRASER.
Ontario High Court, Cartwright, M.C. June 20, 1912.

1. Pleading (§1 S—140>—Striking out part of statement of claim- 
matters of evidence—Con. Rule (Ont.) 208.

In an action for damages for a refusal to license the plaintiff, n 
professional jockey, who had paid the required fee therefor, in order 
to enable him to "exercise his profession” as driver of race horses 
upon the race track of the defendant, a racing club owning a public 
franchise, that operated for gain a race-course to which the public 
was invited upon the payment of an admission fee, a portion of the 
statement of claim will, on motion, 1m- stricken out. where its allega
tions in substance were that “so public is the function it [the club] 
exercises, that it has a monopoly of race-horse betting on its tracks, 
that would be criminal but for the saving grace of legislation, where
by all members of the public, at its race meetings, are forced to bet 
through the defendant club, which acts as stake holder, and exacts 
therefor over five per cent, on over a million dollars a year of bettors' 
money pacing through its hands, and from which its chief income is 
derived, since such allegations are merely statements of evidence per
taining to the plaintiff’s claim, which, under Con. Rule 208, are not 
properly a part of a statement of claim.

[Blake v. Albion, 35 L.T. 200, 45 L.J.C.P. 603, 4 C.P.D. 94. re
ferred to.]
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2. Pleadi.no 18 1 S—149)—Striking out pabt of statement of claim— ONT.
Historical ob explanatory allegations. ------

In an action for damages for the refusal to license the plaintiff, a H.C.J. 
professional jockey, after he had paid the necessary fee therefor, so 1012
that he might “exercise his profession” as a driver of race horses, -----
not only upon the race track of the defendant, but as well upon the Trubel
trucks of the various members of an unincorporated association of t>.
racing clubs, the franchises of which required them to treat all mem- Ontario 
bers of the public fairly and equally, an allegation of the statement Jockey 
of claim, alleging in substance, that other members of such associa- Club. 
tion owned and controlled other tracks where betting was done by 
means of book-makers in the employ of such members, will not be 
stricken out, since it is an allegation either historical and explanatory 
of the nature and composition of the association, or referable to the 
damages the plaintiff sustained by being prevented from driving upon 
the tracks of the association, as well as upon that of the defendant.

The plaintiff was a professional jockey. He asked $10,000 statement 
damages for the refusal by the defendants of the necessary 
license to enable him “to exercise his profession.” This refusal, 
he said, was without giving him a hearing and without assigning 
any cause for such refusal, after receipt and retention by the 
defendants of the usual fee of $25 for such license, duly paid 
by the plaintiff.

Before pleading, the defendants moved for an order strik
ing out parts of paragraphs 2 and 4 and the whole of paragraph 
5 of the statement of claim, under Con. Rule 298.

C. F. liitchic, for the defendants.
J. T. White, for the plaintiff.

The Master :—The statement of claim is in some parts de- The Muter 
cidedly rhetorical. Language less ornate would have been more 
appropriate. This is especially true of the expression objected 
to in the 4th paragraph, where it is said that the defendant 
Fraser “officiously and maliciously volunteered . . . to be 
a defendant.” It was conceded on the argument that the words 
“officiously and maliciously” might properly be struck out; 
and the order will so direct.

The second paragraph is as follows : “The defendant club 
derives its existence from a public franchise, and owns and 
operates, for gain, a race-track in the city of Toronto, where it 
carries on race meetings at which the public are invited to 
attend and for which they are charged an entrance fee, and it 
owes a public obligation in the conduct of its business to treat 
all members of the public equally and fairly [and so public is the 
function it exercises, that it has a monopoly of race-horse betting 
on its track, that would be criminal but for the saving grace 
of legislation, whereby all members of the public, at its race- 
meetings, are forced to bet through the defendant club, which 
acts as stake-holder, and exacts therefor over five per cent, on 
over a million dollars a year of bettors’ money passing through 
its hands and from which its chief revenue is derived].”
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The defendants ask to have all that follows the word 
“fairly,” enclosed in brackets as above, struck out as irrelevant 
and tending to prejudice them at the trial, which the plaintiff 
asks to have before a jury.

In disposing of these motions it is well to refer once more 
to Con. Rule 268, which provides that pleadings shall contain 
a concise statement of the material facts upon which the party 
pleading relies, but not the evidence by which they are to be 
proved.

As to this second paragraph, it would seem that the material 
fact which the plaintiff must prove is the allegation in the first 
part that the Ontario Jockey Club is obliged to treat all members 
of the public equally and fairly—and that the part after the 
word “fairly” is probably wholly irrelevant, and not admissible 
in evidence in chief, whatever may be allowable in cross-examin
ation.

In any ease, it is no more than evidence to establish the obli
gation of which the plaintiff claims the benefit. It should, there
fore, be struck out, as was done in Make v. Albion,35 L.T. 269, 
45 L.J. C.P. 663, even though it was by the same Court allowed 
to be used at the trial : see 4 C.P.D. 94. Standing in the state
ment of claim, it could be read to the jury, and might very pos
sibly prejudice their minds by suggesting the possibility of the 
defendants gaining $50,000 a year without any labour or ex
pense.

The 5th paragraph is as follows: “The plaintiff further 
says that one of the members of the said Canadian Racing Asso
ciation is known as the Niagara Racing Association, controlled 
by John II. Madigan, of Buffalo, New York, and Louis Celia, of 
St. Louis, Missouri, and owning and operating a racing-track at 
Fort Erie, Ontario, where betting is done with book-makers in 
the employ of and working for the said Madigan and Celia, who 
control and operate the race-track, and the same control and 
betting conditions prevail on the tracks of the Hamilton Jockey 
Club and the Windsor Jockey Club, all of which are members 
of the said Canadian Racing Association.”

This is not so easy to deal with as were the other objections. 
The Canadian Racing Association is said, in paragraph 3, to 
be “an unincorporated combine of a body of representatives of 
various racing clubs and associations in Canada;” and it is 
further said that to this association is given, amongst other 
things, the “licensing of jockeys to ride on Canadian race
tracks.”

This 5th paragraph may lie justified either as being merely 
historical and explanatory of the nature and composition of the 
association, or as being referable to damages, as shewing that the 
refusal of a license prevents the plaintiff from “exercising his
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profession,” not only on the track of the Ontario Jockey Club, 
hut also at other important race meetings such as Fort Erie, 
Hamilton, and Windsor.

It seems to be implied that, as all these meetings have a pub
lic franchise similar to that of the Ontario Jockey Club, they are 
under the like obligation ‘‘to treat all members of the public 
equally and fairly.” There seems no ground for interfering 
with this paragraph at this stage. 1 see nothing in it embarrass
ing or prejudicial to a fair trial.

The motion succeeds on the two first grounds, but fails as 
to the third. The costs will, therefore, be in the cause. The 
defendants should plead in four days.

Application granted in part.

Re SMITH AND PATTERSON.

Ontario llipli Court. Miihlli ton. ,/. ,l/#n/ •2,». 1912.

1. Wim.n i § III (i •> I2U) Okvink to wii i: "to hi: dinponkd OF i»v iii:u ah 
SHK MAY IU.KM JVHT AM» CKVI1KXT IN THE INTKKKHT n| MY 
FAMILY.”

t inier a will devising all the testator's property to his wife “to be 
disposed of by lier as she may deem just and prudent in the interest 
of my family." the widow takes the property in fee simple unfettered 
l»v a trust, and. therefore, an objection to the title of a vendor to 
whose predecessor the widow had sold the property, based upon the 
contention that the words quoted above from the will were not suffi
cient to give the widow a fee simple in the lands nor any power to 
convey them in fee, is not well taken.

| 11r/suuc v. H raton, 37 Van. S.t’.R. 143: I.a mbc v. h'ainrs. L.H. tl Ch. 
597, followed; Countess of Briilynratcr v. />»/.'#• of Holton. II Mod. 100, 
specially referred to.)

An application by the vendor, under the Vendors and Pur
chasers Act, to determine the validity of an objection taken by 
the purchaser to the vendor’s title.

T. A. Gibson, for Smith, the vendor.
F. IV. Carey, for Patterson, the purchaser.
Middleton, J. :—The title of the vendor is derived through a 

will. The testator died on the 8th February, 1802, and devised 
all his property to his wife, ‘‘to be disposed of by her as she 
may deem just and prudent in the interest of my family.” The 
widow, assuming that this gave her a fee simple, purported to 
sell the property to the vendor’s predecessor in title. The pur
chaser objects that the words quoted are not sufficient to give 
the widow a fee simple in the lands or any power to convey 
them in fee.

Upon the argument the purchaser placed his contention 
thus : The gift is a gift to the wife of the property ‘‘to be dis
posed of . . . in the interest of my family,” and this con
stitutes an express trust. If the gift had been to the widow in
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1012 The ease is thus distinguished from most of the authorities
dealing with precatory trusts ; as, if the argument is well found
ed, this is an express trust.

After the most careful consideration, I do not think it 
necessary to deal exhaustively with this argument, because I am

Smith

Pattkrson.

Middleton,j. convinced that the words “to he disposed of” give the widow a
right to sell. It may he that she held the proceeds of the sale 
in trust for the family, hut this would not prevent the title pass
ing hv the sale.

The nearest approach to the precise words that I have been 
able to find is in Countess of Bridgewater v. Duke of Boltov, fi 
Mod. 10(1, where, at p. Ill, it is said: “A devise to a man ‘to 
dispose at will and pleasure’ is a fee, and this is ‘to dispose as 
he pleases.’ A devise was made of land to his wife ‘to dispose 
thereof upon herself and her children.’ and it was held that she 
had a fee subject to the particular trust for the children.”

The power to dispose of property gives the widest possible 
right to alienate, and must he taken to “comprehend and ex
haust every conceivable mode by which property can pass:” 
Lord Macnaghten in Duke of Northumberland v. Attorney- 
General. [1905] A.f1. 40fi. 410-11$ and enables the party hav
ing that power “to sell out and out:” per Farwell. J., in Attor
ney-Gem ml v. Pontypridd Urban Council. [1905] 2 Oh. 441. 4;>0.

This is sufficient to warrant me in holding that the objection 
to the title is not well founded.

I am inclined to think that, upon the construction of the will, 
there is not a trust, and that the words used cannot lie success
fully distinguished from the words construed in the ease Lam be 
v. Cames. L.R. fi Oh. 597. The words there used, following the 
gift to the widow, were, “to be at her disposal in any way she 
may think best for the benefit of herself and family.” This 
was held insufficient to cut down the absolute gift.

The whole tendency of the more recent cases is in favour of 
restricting the doctrine of precatory trust rather than extend
ing it. See, for example, In re Williams, [1897] 2 (’ll. 12: In re 
Oldth hi. |19041 1 Ch. f>49.

Since writing the aliovc, I have found the case of 1/# Isaac v. 
Beaton, .‘17 Can. S.C.R. 149, where the words are almost identical 
with the words here used. The property was given to the wife 
“to he by her disposed of among my beloved children as she 
may judge most beneficial for herself and them;” and the 
Court, affirming the Nova Scotia Courts, held that the widow 
took the real estate in fee, with power to dispose of it whenever 
she deemed it was for the benefit of herself and her children 
so to do.
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An order will, therefore, go declaring that the objection to 
the vendor’s title is not well taken, and that under the will and 
the conveyance in question the vendor’s predecessor in title 
took the land in fee simple. Costs are not asked.

Judgment for vendor.

TOWNSEND v. NORTHERN CROWN BANK.

Ontario High Court. Trial before Meredith, CJ.C.P. April 18, 1912.

1. Banks (g VIII C—189)—Loan by bank to wholesale diale»—Mean
ing OF "AND TIIE PRODUCTS THEREOF”—R.S.C. 1900, CH. 29, SEC. 88. 

The words "and the products thereof" in sub section 1 of section 
88 of the Bank Act, R.S.C. 1900. eh. 29, apply to nil the articles pre
viously mentioned in the suB section, and not to live stock and dead 
stock only.

[Dictum of Hall, J., in Molsons Haul: V. Beaudry, Q.R. 11 K.B. 212, 
approved. 1

2. Banks (8 VIII C—189)—Wiio is a wholesale dealer in lumber—
R.S.< . 1906, oh. 29, sec. 88, bub-sec. i 

One who carries on business partly as a wholesale denier in lumber, 
and partly ns a builder, is a wholesale dealer in lumber within the 
meaning of sub-section 1 of section 88 of the Bank Act, R.S.C. ch. 29.

3. Banks (g VIII C2—203)—Security under R.S.C. 1900, ch. 29, sec. 90
—Continuation of former security—Onus of supporting sec-

Security under section 90 of the Bank Act, R.S.C. ch. 29, which, 
though given less than 00 days before an assignment by the giver there
of for the benelit of his creditors, is but a continuation of a former 
security of the like character held by the bank for the indebtedness 
more titan 00 days Ik*fore the assignment, is not given within 60 days 
of the assignment, so as to throw upon the bank the onus of support-
i»e it

4. Banks (8 VIIIC—184)—Articles produced from pledged goods.
Articles manufactured from lumber covered by security under sec

tions 88 and 90 of the Bank Act, R.S.C. 1900. ch. 29, are likewise 
covered by the security.

6. Banks (|VIIIC—187)—Right of rank io proceeds from Sale- 
Lumber USED IN BUILDING—ASSIGNMENT OF BUILDING CONTRACTS. 

Where lumber covered by security given to a bank under sections 
88 and 90 of the Bank Act." R.S.C. 1900. ch. 29, is used in the erection 
of buildings, and the building contracts are assigned to the bank, the 
bank is entitled to such of the money payable under the contracts as 
represents the lumber so used.

The plaintiff, the assignee for the benefit of creditors of 
Joseph E. Brethour, a builder, contractor, and dealer in lum
ber, brought this action to set aside certain securities given by 
Brethour to the defendants to secure his indebtedness to them. 

W. Laidlaw, K.C., for the plaintiff.
F. Arnoldi, K.C., for the defendants.
April 18, 1912. Meredith, C.J.î—The securities which 

are attacked are securities taken by the defendants under sec.

ONT.

H. C. J.

s Re

Patterson.

ONT.

If. C. J. 
1912

April 18.

Statement

Meredith, C.J.



Dominion Law Reports. 14 D.L.R.>2

ONT.

H.C. J. 
1012

TOW XHKNIl 

Northkax 

lt.XXK. 

Meredith, C.J.

90* of the Bnnk Act, R.S.C. 1906, ch. 29, and assignments by 
Brethour of moneys payable to him under building contracts 
which he had entered into, and book-debts, and these securities 
were given within sixty days before the making of the assign
ment ; and the plaintiff attacks them on several grounds.

The securities taken under sec. 90 of the Bank Act are 
attacked on two grounds.

It was contended that Brethour was not a person from 
whom securities upon lumber could lawfully be taken, 
because, as is said, he was a builder, and not a wholesale 
dealer in lumber. The evidence does not support this con
tention, but shews that part of the business which Brethour 
carried on was that of a wholesale dealer in lumber.

it also contended that sawn lumber is not a product of the 
forest, within the meaning of sec. 88.t

In support of this contention Molsons Hank v. Hcamlry 
(1901), Q.R. 11 K.B. 212, was cited. The opinion of the Chief 
Justice (Sir Alexander Lacoste) in that case, no doubt, sup
ports the contention. Hall, J., however, differed from the Chief 
Justice, and the other member of the Court (Wurtele, J.) ex
pressed no opinion on the point. The question was not neces
sary for the decision, as the Court was unanimous in affirming 
on other grounds the judgment that had been given against the 
plaintiffs.

The provision of the Bank Act then under consideration was 
sub-see. 2 of see. 74 of 53 Viet. eh. 31, which reads as follows : 
“2. The bank may also lend money to any wholesale purchaser or 
shipper of products of agriculture, the forest and mine, or the 
sea. lakes and rivers, or to any wholesale purchaser or shipper

'1"|. The Imnk alia 11 not acquire or hold any warehouse receipt or hill 
of holing, or any such security as aforesaid, to secure the payment of any 
hill, note, debt, or liability, unless such bill, note, debt or liability is nego
tiated or contracted,—

(«I at the time of the acquisition thereof by the bank ; or,
(6) upon the written promise or agreement timt such warehouse receipt 

or hill of lading or security would lie given to the bank;
Provided that such bill, note. debt, or liability may lie renewed, or the 

time for the payment thereof extended, without nileeting any such security.
2. The bnnk may,—
(a) On shipment of any goods, wares and merchandise for which it 

holds a warehouse receipt, or any such security as aforesaid, surrender 
such receipt or security and receive a hill of lading in exchange thereof; or,

(l>) on the receipt of any goods, wares and merchandise for which it 
holds a hill of lading, or any such security as aforesaid, surrender such bill 
of lading or security, store the goods, wares and merchandise, and take a 
warehouse receipt therefor, or ship the goods, wares and merchandise, or 
part of them, and take another bill of lading therefor.

t Sect ion 88. sub-sec. '. of the Hank Act, K.S.C. 190(1. ch. 29. provides: 
The hank may lend money to any wholesale purchaser or shipper of or 
dealer in products of agriculture, the forest, quarry and mine, or the sea, 
lakes and rivers, or to any wholesale purchaser or shipper of or dealer in 
live stock or dead stock and the products thereof, upon the security of 
such products, or of such live or dead stock ami the products thereof.
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of live stock or dead stock, and the products thereof, upon the 
security of such products, or of such live stock or dead stock, 
and the products thereof.” That sub-section was repealed by 
see. 17 of 63 & 64 Viet. eh. 26. and re-enacted, with some changes 
that are not material to the present inquiry; and the substituted 
sub-section appears in R.S.C. 1906, eh. 29, as sub-see. 1 of see. 88.

In my view, the construction placed by Iiall, J., on see. 74, 
was the correct one. In my opinion, the words “and the pro
ducts thereof,” in the fourth and fifth lines, apply to all the 
articles previously mentioned in the sub-section, and. there
fore, to the products of the forest, and the words “the 
products thereof,” in the last line, apply as well to the products 
mentioned in the earlier part of the sub-section ns to the pro
ducts of live stock and dead stock.

Being of this opinion, it is unnecessary to express an opin
ion as to whether sawn lumber is a produet of the forest, within 
the meaning of the sub-section ; but I am inclined to think that 
it is.

It is further contended that, ns the security under which the 
defendants claim was given less than sixty days before the mak
ing of the assignment, it cannot prevail against the assignment. 
That security was, however, but a continuation of a former 
security of the like character held by the defendants for the 
indebtedness ; and this contention, therefore, fails.

Some of the lumber upon which the defendants held security 
was manufactured into doors and window sashes and the like, 
and these products of the lumber are covered by the securities : 
R.S.C. 1906, eh. 29, secs. 88, 89.

None of the other articles covered by the securities are within 
sec. 88 of the Revised Act ; and the securities do not, therefore, 
extend to them.

Some of the lumber covered by the securities was used by 
Brethour in the erection of buildings; and, as far as the money 
payable under the building contracts assigned to the defendants 
represents the lumlier so used, they are entitled to it.

The claim of the defendants to the hook-debts cannot be 
supported ; and, indeed, according to my recollection of what 
took place at the trial, it was abandoned.

If the parties cannot agree as to it, there will he a reference 
to the Master in Ordinary to determine what part of Bret hour’s 
stock in trade at the time of the assignment, not being lumber, 
was the product of lumber covered by the defendants’ securities, 
and what part, if any, of the money payable under the building 
contracts assigned represented lumber or the products of lumber 
covered by those securities.

As success is divided, there will be no costs to either party.
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ONT. LECKIE v. MARSHALL.

C. A. Ontario Court of Apprat, Moss, C.J.O., Oarroir. Macloren, Meredith, a tut 
jgjo Magee, JJ.A. June 28, 1912.

" 1. Specific performance (SII--43)—Decree or judgment—Binding ef-
.lune'-8. FECT ON PARTIES—DEFENDANT COUNTERCLAIMING.

Where the plaintiff brought an action upon an agreement entered 
into between him and the defendant to have the same cancelled and 
to have a cash payment made thereon declared forfeited, and the de
fendant, by counterclaim resisting the plaintiff's claim, sets up an 
agreement to sell or purchase land and asks the Court to order specific 
performance, he necessarily submits on his part to perform it and 
the judgment which he afterwards succeeds in obtaining is as binding 
upon him as it is upon his opponent.

[ Leckie v. Marshall, 3 O.W.N. 8(1, 20 O.W.R. 117, affirmed with a 
variation on appeal.]

2. Specific performance (8 II—13) —Party claiming bound by judg
ment—Decrease in value of land.

Where the plaintiff brought an action upon an agreement entered 
into between him and the defendant to have the same cancelled and 
to have a cash payment made thereon declared forfeited, and the de
fendant, by counterclaim resisting the plaintiff's claim, sets up an 
agreement to sell or purchase land and asks the Court to order specific 
jK*rformance and judgment goes for the defendant, he cannot, when the 
litigation has finally ceased, complain that owing to the delay caused 
bv the litigation, which was wholly due to his opposition to the plain
tiff’s claim, the property has so much decreased in value that it is 
now inequitable to compel him to accept it.

3. Vendor and purchaser (8 I C—10)-—Referee's finding as to con
veyancing matters—Effect on title.

A finding by a master or referee that a good title can be made to 
land upon certain things in the nature of mere conveyancing being 
done, is not a conditional finding or a finding against the title but a 
mere finding as to the conveyancing necessary to perfect the good title 
shewn to be in the vendor.

statement Appeal by the defendants William Marshall and Gray’s Sid
ing Development Limited from the order of a Divisional Court, 
Leckie v. Marshall, 3 O.W.N. 86, 20 O.W.R. 117, affirming with 
some variations the order of Sutherland, J., Leckie v. Marshall, 
2 O.W.N. 1441, 19 O.W.R. 803, directing payment into Court ; 
and from the judgment of Riddell, J., on further directions. 
Cross-appeal by the plaintiffs from so much of the judgment of 
Riddell, J., as reserved further directions.

The appeal was dismissed with costs and the cross-appeal al
lowed without costs.

O. Bell, K.C., for the appellants.
J. Bickncll, K.C., for the plaintiffs.

oarrow j.a. The judgment of the Court was delivered by G arrow. J.A.:
—The case, in one form and another, has been before us more 
than once, and with the facts we are very familiar.

Dealing first with the cross-appeal, chiefly a question of 
practice, I am unable to see the necessity for the further reser
vation. The motion was itself a motion on further directions,
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and ought to have, I think, made further provisions for dispos
ing of the remaining questions. I would, therefore, allow the 
cross-appeal, and direct such further amendments, if any, to 
the order on further directions ns .may be necessary, with liberty 
to either party to apply in Chambers in ease any subsequent 
direction becomes necessary; which amendments may, if the 
parties desire, be defined on settling the minutes of the judg
ment in this Court.

I am entirely against the defendants’ appeal, which, it 
seems to me, is based upon unsubstantial, I had almost said fanci
ful, grounds.

Three points were mainly relied on: first, that the specific 
performance awarded by the judgment left it optional with the 
defendants at whose instance it was ordered, to recede from the 
bargain; second, that, owing to the delay caused by the litiga
tion, the property has so much decreased in value that it is 
now inequitable to compel the defendants to accept; and, third, 
that, in any event, the Master’s report on the title is condi
tional, and should not be acted upon.

Thesv. and possibly other objections which I have not noted, 
were all presented and elaborated before us with great ability 
by the learned counsel for the defendants; but I am quite unable 
to see any force in any of them. When a litigant, either as 
plaintiff or. as in this case, a defendant, by counterclaim, resist
ing the plaintiff’s claim, sets up an agreement to sell or to pur
chase land, and asks the Court to order specific performance, he 
necessarily submits, on his part, to perform it, and the judgment 
which he afterwards succeeds in obtaining is as binding upon 
him as it is upon his opponent.

As to the second point, the delay of which the defendants 
complain was wholly caused by their own demand, in opposition 
to the plaintiffs’ claim, to have specific performance. That being 
so, how could they now be heard to complain? If, after long 
delay and changed circumstances, a plaintiff comes into Court 
asking the Court to enforce specific performance, the Court 
might consider it inequitable so to order, and leave the parties 
to their other rights under the contract. Hut that is not at all 
this case.

As to the third point, the report of the Master finds that 
a good title can be made, upon certain things in the nature of 
mere conveyancing being done. That is not, in my opinion, a 
conditional finding, or a finding against the title, but a mere 
finding as to the necessary conveyancing to perfect the good 
title shewn to be in the plaintiffs.

The appeal should be dismissed with costs, and the cross-ap
peal allowed, but without costs.

ONT.

C. A. 
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Marshall.

Qarrow, J.A.

Appeal dismissed and cross-appeal allowed.
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MAN. NIAGARA FALLS CO. v. WILEY.

K.B.
1012

Manitoba King's Bench. Trial before Prendergant, •!. April 22, 1012.
1. Evidence < § \ I -D)—Paroi, agreement—New agreement in i.iev of

April 22. FORMER WRITTEN CONTRACT.
In an action for money received by the defendant for goods sold 

l»v him for the plaintiffs ns their agent, the dispute was a* to the 
amount of commission the agent was to receive, the agent claiming 
live per cent, commission under a written agreement, and the plain
tiffs claiming ny subsequent oral agreement the defendant was to 
receive thereafter one-half such commission, the plaintiffs* contention 
was upheld where the evidence shewed that after the date of the al
leged oral agreement, the defendant received a statement from the 
plaintiffs liearing the words “two and a half per cent, commission, 
when sold” and never disputed it. and he sent them his own state
ment charging only two and a half per cent, and that all the plain
tiffs' cheques were made out to the defendant on the two and a half 
jmt cent, basis and their correctness was never disputed by him.

Statement Tiie defendant is a broker residing in Winnipeg, who, as 
plaintifts’ agent, received from them goods on consignment for 
sale, sold them and received payment therefor, and the latter 
now sue him for $1,274.02, as balance of moneys so received 
by him for their use.

The defendant admits having received $1,342.93, but claims 
certain credits, and brings the balance into Court.

There is no dispute as to the amount actually received by the 
defendant—tile difference between the two amounts hereinabove 
set forth resulting merely from a different method of dealing 
with the admitted credits.

Judgment was given for plaintiff.
K. F. ïïaffncr, and K. L. Patton, for the plaintiffs.
•/. It. Coyne, for the defendants.

1‘rcndvrgast, J. Prendergast, J. :—I will deal with the matter as the par
ties have done at the trial, upon the lines of the statement of 
account set out in the defence, which is more detailed and ex
plicit.

This statement shews the defendant received $1,342.98. It 
sets out three small credits for discount, shortage Riid over
charge—in all $215.41, which plaintiffs admit. It also sets out a 
further credit of $1,061.60, which is really the issue, leaving a 
balance of $204.90, which was brought into Court.

The said credit of $1,061.60 is claimed for commission at 
5 per cent on certain sales to the T. Eaton Co., the Foley Bros, 
and Larson Co., and the Johin-Marrin Co.

On tiie sale to the Johin-Marrin Co., as to which $53.72 is 
claimed, the plaintiffs admit one half on the basis of a 2C. per 
cent, commission, thus reducing the disputed amount to 
$1,034.74.

The defendant bases his claim on an agreement in writing 
with the plaintifts, dated October 16th, 1908, appointing him
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their sole broker for Winnipeg ami Western points, and pro
viding, among other things: that brokerage of T> per cent, is to 
he allowed on all orders sold; that the defendant assumes stor
age charges and insurance charges; that he shall do his utmost 
to make speedy sale of the goods; that lie will interest himself 
in no other goods which will in any way conflict or retard the 
.sale of any lines packed by the company, and that tin* latter 
will furnish all necessary samples, information and assistance 
generally.

The plaintiflV contention is that although the written agree
ment (Ex. 2) provided for a f> per cent, commission, there was 
on August 25, 1909, at the company's office at Niagara Falls, 
a verbal agreement between the defendant and F. II. Boulter, 
president and manager, and S. E. Boulter, secretary-treasurer 
of the company, whereby the commission was reduced from 5 
per cent, to 21 •_> per cent., with the understanding that the in
surance charges and storage charges, which would include also 
cartage, would no longer be borne by the defendant.

1 think that this contention of the plaintiffs is amply estab
lished. There is the evidence of the two officers of the com
pany, and also that of Miss Annie Biggar, their book-keeper and 
typewriter, who was present at the interview and, moreover, 
shews that she thereafter made all cheques to the defendant on 
a 2i/o per cent, basis and the correctness of the same was never 
disputed.

Defendant says that at the meeting in question nothing 
whatsoever was said about a change in the commission rate. 
But in November. 1909, lie received from the plaintiffs their 
statement (Ex. 24). bearing the words "%l\» per cent, commis
sion when sold” and never disputed it. And on May 7th, 1910. 
and August 24th, 1910, he sent them his own statements ( Ex. 
27 and 15), charging them in as many words and figures only 
with 2VL> per cent. There is also the plaintiffs’ letter of June 21, 
1910 (Ex. 26), which supports their contention to some extent 
if not conclusively by itself.

I do not think that against such evidence the defendant’s 
contention that he had lost the written agreement and so made 
mistakes in his statements, can avail.

This disposes then fully of the Johin-Marrin sale, on which 
the defendant cannot claim more than a 21/» per cent commis
sion, which the plaintiffs allow.

The plaintiffs further contend that at the Haiti interview 
of August 25, 1910, at Niagara Falls, it was specially agreed 
that the defendant would not claim any commission on the 
Eaton sale and the Foley Bros. & Larson sales when the same 
were consummated. In my opinion, the evidence on this point. 
supported as it is also by that offered on the question ot the

MAN.
K. B. 
1912

Win Y.
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MAN. reduction of commission, establishes that before the Foley
~ Bros. & Larson sales were put through, the defendant was con-
m.,‘ suited and agreed to these being completed without his having
----  any claim for commission. The consideration for this seems

Fxm'mo t0 1,nvv l)v<‘n that the order was directly placed with the Sani-
tary Packing Co. for a full line of their goods and that the plain- 

" n i v. tiffs were only tilling a comparatively small part of their order,
pn-nd^w j. and, that the whole order was accepted at a special cut as an

opening to secure this firm’s trade, which would help the de
fendant in making further sales to them thereafter.

As to the Eaton sale, which was placed directly with the 
plaintiffs, the ease was different in many respects, and although 
it seems to have been also referred to, I cannot come to the 
same conclusion that the commission was also abandoned here. 
In fact, in their letter of August, 1910 (Ex. 12), while the 
plaintiff's say concerning the Foley sales : “We have made this 
clear to you when you were here last year at the factory, they 
do not base their view of the abandonment of commission on the 
Eaton sale on the ground of understanding or agreement, but 
on certain other considerations therein stated. Although pro
testing they are not liable, they, however, say they are willing 
to pay the commission at the reduced rate, and I do not think, 
on the « vidence, that they can now recede from that position. 
That commission on a 2% per cent, basis, following the verbal 
agreement of August 25, amounts to $48.75.

The defendant’s account then stands as follows :—
Dr. To admitted amount received for plaintiffs’ use. .$1,342.93
Cr. By disc., shortage and overcharge............. $26.41

By Fomin. Eaton sale at 2,4 per cent.......  48.73
By Comm. Jobin-Marrin sale at 2*4 per

cent.......................................................... 26.86
--------- 102.00

Balance ....................................................$1,240.93

Judgment There will lie judgment for the plaintiffs for $1,240.93 
with interest since August 31, 1910, and costs, in part satisfac
tion of which the amount brought into Court will be applied.

Jndqmcnt for plaintiffs.
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SMITH v. EXCELSIOR LIFE INSURANCE CO. ONT.
Ontario Court of Appeal, .I/o**. C.J.O., 0arrow, Maelaren, Meredith and C. A.

Magee, JJ.A. June 28, 1012.

1. IXNVRANt'K (ÇI11E2—121» )—OvrVPATlON AS RAILWAY FMPI.OYKK—- . " .,y
Avoidancr of policy. J,,ne -

A contract <»f lifv insurance is void where the insured has violated 
a condition thereof forbidding him, within two years from date of 
contract, to engage in railway employment, without a permit from the 
insurance company.

2. Insurance Ig 111 K2—120)—Rkaboxabi.kxf.F8 of coxninox ah to oc-
CCPATIOX AH RAILWAY KMPLOYKK.

A condition of a contract of life insurance that it shall Is- void if, 
within two years from the date of the contract, the insured shall, 
without a )iermit, engage in the employment of a railway, is reason
able and valid.

3. Evidknck (8 II K—313)—Acckptanck by company of paymknt of prk-
MIVMH—O.Wfl—KXOWLKBOK OF VIOLATION’ OF COXDITIOX AH TO
OCCUPATION.

In order that the accept h-cv of payments of premiums on a 
contract of life insurance shall • onstitute a waiver l»v the insurer of 
a condition of the contract th.il it shall lie void if the insured should, 
without a permit, within two years from date of contract, enter into 
the employment of a railway, the onus rests upon those claiming under 
the policy to shew that the payments were accepted hv the insurance 
company with notice or knowledge of the fact that the insured had 
violated such condition of the policy.

[IVrsfem .1**<v\ Co. v. Doull, 12 Can. S.C.R. 4ttl. and Torrop v. Im
perial Fire, 2tl Can. S.C.R. 583, specially referred to.)

4. Khtoppki. (8 III <• 1—87)—Ixfuraxck aukxt without authority—
WaIVKR OF COXDITIOX AH TO OCCUPATION—ACCEPTANCE OF
PREMIUMS.

The faet that an agent, who had no authority to waive any of the 
conditions of a policy of Insurance, after the expiration of the two 
years in which an assured |»erson was, by the terms of the policy, 
prohibited from entering the employment of a railway without a 
|H*rmit from the company, acquired knowledge that the former was 
engaged in such employment, which was never communicated to the 
company, cannot amount to a waiver of such condition of the
polir)-.

[ Wells v. Independent Order of For eater a, 17 O.R. HI 7; Wiog v.
Ilarvcg, ô Detl. M. Si (1. 265; Imperial llank v. /(opal Inn. (\t., 12 
O.L.R. 519, specially referred to.]

Appeal by the defendants from the judgment of Britton, J., statement 
3 O W N. 261.

The appeal was allowed and the action dismissed.
Judge Britton’s judgment is as follows:

Britton, J. :—This action is brought by Jean Smith, the Britton, j. 
widow and the administratrix of the late Charles Francis Smith, 
and by Zillali Smith, his mother, to recover $1.000, being the 
amount of the policy issued by the defendants upon the life of 
Charles Francis Smith. The policy is dated the 16th May, 1898, 
and is a contract that, upon the payment of twenty annual pre
miums of $23.35 each, annually in advance, at the head office
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ONT. of the défendante, the defendants will pay to Zillali Smith.
C. A.
1912

mother of Charles Francis Smith, $1,000, at the expiration of 
twenty years from the date of the policy.

KxcCLfllOB

IXSÜBANCB
Co.

This policy was subject to the statements in the application 
being true ; and as to proof of the age of the assured and to 
other things not necessary to mention, as no point is raised in re
ference to them hv the defendants in this action. The following 
was one of the terms of the policy printed on its face :—

Britton, J.
Receipts for premium». No ptiyniciit to any person vxwpt in 

exchange for a premium receipt, duly signed hy the president, vice- 
president, or managing director, shall lie binding ii|mn the company, 
and all payments made to an agent of the company by the assured, or 
any one representing him. without receiving a premium receipt signed 
as above, shall In- dwmed to have been received by the said agent as 
agent for the assured, and not for the company.
Then, in addition to what is on the face of the policy, in the 

body of it, it is made subject to certain conditions and provisions 
indorsed thereon. One of these, 5 (1), is, so far as material in 
this case, as follows :—

If. within two year» from the date of this contract, the assured, 
without a permit, engage in employment on a railway, this policy shall 
be void, and all payments thereon shall be forfeited to the company. 
Mr. Smith was canvassed for this insurance by one A. It. 

Telfer. The application is dated the 6th May, 1898, is upon one 
of the blanks of the defendants, and is signed by Mr. Telfer as 
the soliciting agent. Mr. Telfer was in fact then agent of the 
defendants, under a contract dated the 25th March, 1898. The 
contract as between Telfer and the defendants was terminated 
on the :10th June, 1898.

The assured, C. F. Smith, did in fact, on or about the 25th 
Septemlier, 1899, enter the service of the (Iraml Trunk Railway 
Company as fireman. He continued in the employment of that 
railway company until his death, which occurred on the 20th 
July, 1911. At the time of his death, C. F. Smith was locomotive 
engineer, having been promoted to that position some years be
fore. He was killed when upon duty. The defendants plead, in 
bar of the plaintiffs’ right to receiver, that the assured, without 
a permit from the defendants, did, within two years from the 
date of the policy, engage in t * ment on a railway, and that, 
therefore, the policy became void.

The defendants admit that, notwithstanding the alleged for
feiture of the policy, the premiums were regularly paid : and, 
without admitting any liability, the defendants bring into Court 
the amount of the premiums so paid for the years 1900 to 1911. 
inclusive, with interest thereon, which amount the defendants 
ask the plaintiffs to accept in full satisfaction of their claim. 
The plaintiffs, in reply, allege that the defendants had notice of 
the employment of the insured upon a railway ; and. after such

9
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notin', tin- defendants. without objection, continued to accept 
from Zillali Smith and retain the premiums paid by her for the 
purpose of keeping the policy alive, and that, by so doing, the 
defendants waived any right to claim a forfeiture of the policy.

The question is, how far the defendants are affected by notice 
to A. H. Teller, their former agent.

It is not certain when Telfer first had notice of the assured
......pting employment on the railway -probably soon after 1899

but lie admits that he knew of it in 1908, and knew that in sub
sequent years the insured continued in such employment.

The position of A. It. Telfer and his relation to the defend
ants was apparently no different, so far as the insured or the 
plaintiffs knew, from what it was when the insurance was af
fected. All premiums from first to last on this policy, whether 
paid by ('. K. Smith or by the plaintiff Zillali Smith, were paid 
to Telfer. Receipts from Teller for 1898, 1899. 191 HI. 1901, 1902, 
and later years, were produced. These receipts or many of them 
were signed by Telfer as agent for the defendants. In all cases 
the money was remitted to the defendants; and otlieial receipts 
were procured and handed over to the insured or the plaintiff 
Zillali Smith.

The defendants treated, dealt with, and recognized Telfer as 
to this policy as their agent in collecting premiums, and was 
paid by the defendants therefor the usual commission to agents. 
The plaintiff Zillali Smith had no means of knowing and did not 
know what other business, if any. Telfer was engaged in. All the 
business as to this policy and payment of premiums thereon was 
transacted by her with Telfer as her agent. It is true that, in 
the absence of Telfer, one or more letters were written by Tel
ler's wife, but she acted for her husband and only for him. to 
accommodate the plaintiff Zillali Smith.

As late as the 17th June. 1911, Telfer received that year’s 
premium, remitted to the defendants, and again was paid the 
agent's commission. If established that Telfer was the agent ol 
the defendants in respect to collection of premiums, then the 
notice to him must lie treated as notice to the defendants, and the 
defendants will lie precluded from insisting on the forfeiture 
of the policy.

Wing v. Harvey, fi DeG. M. & (1. 265, seems expressly in 
point. In that case, a life policy was subject to a condition 
making it void if the assured went beyond the limits of Europe 
without a license. An assignee of the policy, on paying the pre
miums to a local agent of the assurance society, at the place 
where the assurance had been effected, informed him that the as
sured was resident in Canada. The agent stated that this would 
not avoid the policy, and received the premiums until the as
sured died ; and it was held that the society were precluded from 
insisting on the forfeiture. Here the local agent at the place

ONT.
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ONT. where the assurance was effected, after knowing that the de
C. A.
IMS

ceased had engaged in employment on a railway, accepted the 
premiums. The defendants accepted the premiums ; and these

Smith
were regularly paid down to the time of the death of the as
sured. in the case cited, Lord Justice Knight Bruce said :—

Kxcki.hiob

IXSÜBANOB

The directors taking tin* money were and are precluded from saying 
that they received it otherwise than for the purpose and in the faith 
for which and in which Mr. Wing expressly paid it.

Britton, J.
This is not the case of the authority of an agent—collecting 

agent—to waive a forfeiture occasioned by breach of a condition. 
The forfeiture is waived l»v the defendants themselves, by their 
accepting premiums from year to year, after the occurrence of 
what they now rely in as permitting them to declare a forfeit
ure—premiums paid in good faith and received by the defend
ants without inquiry or objection. In 1900, the defendants in
creased their rates. Had C. F. Smith not been insured with the 
defendants until 1900, the annual premium would have been, 
as of twenty-one years of age, $27.70. That increase of rate 
could not affect this contract, made in 1898. The defendants in 
1898 were not issuing policies upon railway employees ; but they 
were in 1900 and ever since, upon the terms of an annual addi
tion of $5 to the regular premium rate. The local agent did 
not. nor did the defendants, in any way notify the plaintiffs or 
C. F. Smith, or, so far as appeal’s, any existing policy-holder, of 
any additional amount required for premium.

Upon all the facts, I do not think the cases cited by counsel 
for the defendants are in conflict with Wing v. Harvey. It can
not be said that the defendants intended to declare a forfeiture 
—when the time mentioned in the policy within which the as
sured could not take railway employment had expired. The 
most they could attempt to do would be to impose the additional 
charge of $f> a year.

Wing v. Harvey, 5 DeG. M. & G. 265, is discussed in Wills v. 
Independent Order of Foresters, 17 O.R. 317, at p. 326.

The claim seems to me a just and equitable one ; and I am 
glad to find that the defendants—notwithstanding their pleading 
—admit by the letter of their actuary, put in upon the trial, that, 
upon the basis of a premium of $23.35 plus $5 $28.35, the 
plaintiffs would be entitled to $823.65.

In any event, in my opinion, the plaintiffs are entitled to that 
sum.

I would be sorry to find that the law is such as to prevent 
recovery of the whole claim by the claimant who has regularly 
paid all ] remiuma, sometimes at personal inconvenience—rely
ing upon uii’mately getting the amount of the policy. The for
mal proof of claim was admitted on the 16th August, 1911. The 
plaintiffs are entitled to recover $1,000, with interest at five per 
cent, per annum from the 16th August, 1911, with costs.
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II. K. Host, K.(for the defendants. 
John It. Lof/an, for the plaintiffs.

OUT.

Ü. A. 
1912

The judgment of the Court was delivered by G arrow, sauth
J.A. :—The action was brought upon an insurance policy issued r. 
by the defendants for $1,000 upon the life of Charles F. Smith, l'A'|^^,UK 
payable to his mother, the plaintiff Zillali Smith. The policy inm hwck 
is dated the 16th May, 1898. At that time, Charles F. Smith < «> 
was a farmer. The policy contained a condition that, if. within t;ar^j.,\. 
two years from the date of the contract, the insured should, 
without a permit, engage in employment on a railway, the policy 
should be void and all payments made thereon should be for
feited to the company. The assured did, within the period of 
two years, engage in employment on a railway, by becoming a 
fireman upon a locomotive engine, in which employment lie con
tinued, and in which he finally lost his life in an accident on the 
20th July, 1911. There was no evidence that a permit had ever 
been given, or even asked for. to enable the assured to become a 
railway employee. Rut, the premiums having been paid after 
the change until the death, it was contended by the plaintiff's 
that, under -the circumstances, the defendants should be held to 
have waived the condition. To this contention Rritton, J., ac
ceded, and gave judgment for the full amount. I am. with de
ference, unable to agree with that conclusion.

The terms of the contract arc very clear and easily under
stood. What the defendants stipulated for was. not mere!;, 
notice of a change of employment, but that for such change a 
permit should be required. The condition is a perfectly rea
sonable one. The premium for the one risk naturally differed 
from that of the other. It is even doubtful, on the evidence, if, 
at the time the risk was undertaken or the employment changed, 
a locomotive fireman would have been able to obtain from the 
defendants a policy on any terms.

The change of employment having admittedly taken place 
without a permit, in breach of the condition, the onus was 
clearly upon the plaintiff to establish by satisfactory evidence 
a case against the company of either waiver or estoppel. And 
the very first step towards making out such a case would neces
sarily be proof of notice to or knowledge by the company ; for 
without such notice or knowledge there could he neither the one 
nor the other.

There was no such proof, nor indeed any serious attempt 
made to prove notice to or knowledge by the company as a com
pany. And the negative of any such notice or knowledge, at 
any time prior to the death of the assured, was clearly estab
lished by the uncontradicted testimony of the general manager.
Mr. Marshall. What was proved and all that was proved by the
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ONT plain tiffs was. that Mr. Telfer, tin* defendants’ loeal agent at
C. A. 
1912

Sarnia, who obtained the risk in the first instance, and who con
tinued to forward the premiums until the death of the assured.

Smith
had become aware of the change of employment. Exactly when 
he acquired this knowledge is not clear ; hut it is clear that it

Kwki.siuk 
Lii i

was long after the expiry of the two years within which the 
condition was operative.

Mr. Telfer's appointment as agent was in writing, which
was produced at the trial. He was not a general agent, hut 
agent only for the town of Sarnia and vicinity and such other 
territory as might he from time to time agreed upon. By the 
terms of the contract, he had no power to make, alter, or dis
charge any contract given on behalf of the company, or to waive 
any forfeiture or grant any permit or to collect any premiums 
except those for which policies or official receipts had lieen sent 
to him for collection.

In the body of the policy it is stated that none of the terms 
of the policy could he modified nor any forfeiture waived except 
hv agreement in writing signed hv the president, a vice-presi
dent. or the managing director, whose authority for such pur
pose it was therein declared could not he delegated.

In the month of August. 1800, or before the expiry of the 
two-year period, Mr. Telfer retired from the agency, although he 
continued to forward premiums upon this and some other poli
cies which had been received by him while agent, lie, however, 
never notified the defendants of what he had heard concerning 
the change of employment, which lie apparently did not regard 
as a matter of any moment, as of course it would not have been 
if it bad occurred, as he probably assumed, after the two years 
had expired.

Notice to any agent in the position of Mr. Telfer, even if his 
employment had continued, would not In* notice to the company. 
That seems to he settled by authority binding upon this Court. 
Sw Wt stern Assurann Co. v. Ihmll, 12 Can. S.C.R. 44b; Torrop 
v. 1 nipt rial Fir• Insurant t Co,. 2b Can. S.C.R. 585. Sre also 
!mpt rial llank of Canada v. Hoi/al Insurance Co., 12 O.L.R. 510, 
where many eases, including Winy v. Ham if, 5 IMS. M. & 0. 
2bf*. upon which the learned trial Judge relied, are cited; and 
Wills v. nit Court of the 1 nth pt nth nf Orth r of Fonshrs,
17 O.R. :M7. The result might In- otherwise if there were any cir
cumstances from whieh it eould lie reasonably inferred that the 
knowledge acquired by the local agent had been in any way 
communicated to the head office. There are, however, here no 
such circumstances, while the uncontradicted evidence of Mr. 
Marshall makes it beyond question that in faet the company 
never actually had, until the death, any notice or knowledge 
whatever of the change.

54
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The appeal must, therefore, in my opinion, be allowed, and 
the action dismissed. And. under the circumstances, the usual 
consequences as to costs must follow. It is a great pity tliât the 
very reasonable oiler made by the defendants at the trial, to pay 
such an amount as the premiums would have paid for in the new 
and more hazardous employment, was not accepted. I have, of 
course, no power to impose such a term; but 1 may at least ex
press the hope that, notwithstanding the result of the litigation, 
the defendants will again renew the oiler, and that the plaintiffs 
will accept it.

.!/>/><ni alloivt J anil actiun dismiss!<1.

ONT.

C. A.
1012

Kxm.Mimt
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POCOCK v. NOV1TZ. SASK.
tfnsl tth Ini'im Supreme Court. Trial before Met more. C.J. Man 20. 1012. y
1 Pi.kimo- <? I A Si Kkcovkrv or possession Fai.sk representation 1012

OK I'I. EIXI OH. -------
Oui. who hold* iM-rvoimlly n« security may ref akr il from the owner May 20. 

who hnd obtained possession from the bailee liy falsely representing 
tlint lie had paid tlie* debt for which it wa* held ns security.

I Mulhier v. Mnmliinte. 1. ('. and V. ">70. and Babcock v. I.nirmm. .*>
Q.H.D. 2HI1. specially referred to.]

This is a replevin action, for the recovery of chattels detained Maternent 
by the defendant, who counterclaimed for moneys due in respect 
of payments made by him in connection with a well-boring agree
ment.

Judgment was given for the defendant.
.1. /). Macintosh, for plaintiff.
F. F. Morton and A. L. McLean, for defendant.
Wktmoke, (\J.:—Tin* plaintiff entered into an agreement 

with the defendant to bore a well for him. 1 am of opinion that 
the weight of evidence establishes, and I find, that the terms of 
the agreement were that the defendant was to board the plaintiff, 
bis men and teams during the progress of the work, and furnish 
the easing and materials, but if the well was not satisfactory 
to the defendant, he was not to pay anything to the plaintiff for 
doing the work, but the plaintiff was to pay him for the board, 
easing and materials furnished. The plaintiff proceeded to bore 
a well, but before it was completed be got his drill stuck in tin- 
hole and could not get it out, ami the earth caved in and buried 
it, so that well was not satisfactory, in fact it was useless. The 
plaintiff then proposed to bore another hole for a well on the 
same place, and * was agreed that the terms for lntring this 
well would be tin same as those for boring the first one, and 
that the plaintiff should leave his well-boring outfit with the 
defendant as security until he made him a satisfactory well and
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SASK satisfied him in every way—by which, I understand, and find.
sTc. that the outfit was to held as security for all obligations that
191*2 the plaintiff was to be under to the defendant in respect to both
----- the well-boring agreements if the second boring did not turn out

locoes satisfactory. The plaintiff went on to bore for the second well,
Xovitz. and that proved a failure also. This time the drill got caught
viiîî!*rVj *n CM*n8» nn‘l the plaintiff could not get it out. He eventu

ally abandoned the work. This was in the fall of the year. The 
boring outfit was left on the defenuant’s premises. The plain
tiff applied to the defendant the following spring for permission 
to take the engine away. The defendant refused. Subsequently 
however, the defendant agreed to let him have the engine pro
vided he would pay the account of Ritz and Yoerger for casing 
supplied for the wells; he was to retain the rest of the outfit 
for the board furnished and other supplies and material. The 
plaintiff and defendant went to Ritz and Yoerger to have this 
agreement carried out by Ritz and Yoerger accepting the plain
tiff for the price of the casing. Those gentlemen agreed to 
accept him, provided satisfactory security was given by the 
plaintiff, who went away stating that he would give security. 
About a day or two after this, the plaintiff came to the defend
ant’s place in the evening and asked for the engine, stat
ing that he settled the account with Ritz and Yoerger. 
The defendant declined to let him have the engine then, 
stating that he wanted to know if he had settled, and he 
would go to town the next day and find out. The plaintiff 
went away. The defendant did not go to town the next day— 
some other matter claimed his attention—but he sent one (’rook 
to ascertain whether the account had been settled. The plain
tiff turned up that day, and again asked for the engine, and 
pleaded very earnestly for it, and assured the defendant that 
he had paid the account, so the defendant, yielding to his solici
tations, and depending upon such assurances, let him have it. 
Tin* plaintiff hitched his horses on to the engine, and took it 
away. Very shortly after that Crook returned from town and 
informed the defendant that the account had not been paid or 
settled. I may say that the plaintiff had not Wen near Ritz or 
Yoerger since tin* time he was there with the defendant, and 
the account had not been paid or arranged for in any way. The 
defendant, upon receiving the information from Crook, immedi
ately drove after the plaintiff, taking Crook with him, and over
took him on the road with the engine about a mile and a half 
from the defendant's place from which he had taken the engine, 
and took it away from him and carried it back to his place. 
This, and a demand and refusal to deliver up the whole of the 
well-boring outfit, including the engine, constitute the wrong
ful acts of the defendant complained of in this action. The 
plaintiff replevined the whole of the property in question.
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The defendant was justified in retaking the engine, as he 
had been induced to give it up to the plaint if!* by his fraudulent 
representation. Sn- Wallon v. Wooth/ah, 1 C. & I*. 575. R. & M. 
193, and Babcock v. Imicsoii, 5 (j.H.l). 284, at p. 28fi.

There will be judgment for the defendant on the claim, with 
a return of the property replevined, with costs of defence. 1
allow the defendant on the counterclaim.

Amount paid Ritz and Yncrgcr for casing.................  •$ 70.00
Amount paid Albert Smith for eating.......................... 25.70
Amount paid \V. A. Westwood for pipe, rod, pump

head and cylinder, with interest ...................... 54.55
Board of plaintiff's men ............................................... (10.00
Board of horses ........................................... ............... .. 30.00
Paid for lumber ............................................................. 25.00

In all ...............................................................$ 265 25

for which the defendant will have judgment, with costs of 
counterclaim.

Declare that the defendant has a lien on the well-boring out
fit, including the engine, for the amount of the said $265.25 
together with the costs awarded the defendant both on the claim 
and counterclaim.

And that the plaintiff pay into Court to the credit of this 
cause the said sum of $265.25 and costs within three months from 
the date of the taxation of such costs, and on default, that the 
well-boring outfit and engine be sold by the sheriff of the 
judicial district of Saskatoon at such time and place as lie may 
appoint, first giving the same notice of side as is usually given 
for the sale of personal property under execution. The pro
ceeds of such sale to be applied :—

( 1 ) In payment to the sheriff of the coat* and expenses of the sale, 
ineluding un allowance to him.

(2) In satisfaction of the defendant's judgments almve awarded, 
with interest thereon at the rate of five per cent, per annum ; if not 
sufficient to satisfy such judgments and interest, then ns far as it 
will exten and the defendant to have execution for the balance.

(3) If more than sufficient to pay the defendant’s judgments, the 
balance to be paid into Court to be paid out to the defendant on his 
application therefor.
It occurred to me at first that the agreement which I have 

found was made between these parties was a very harsh one. 
On further consideration I am of opinion that it was not as harsh 
as it first appeared to be. In the first place, it is quite a com
mon agreement to make in well-boring transactions. The 
chances of striking water seemed to be pretty sure in that part 
of the country. The plaintiff had bored for two or three other 
wells before he engaged with the defendant, and there was no 
complaint of his not getting water. In both the borings for the

SASK
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SASK. defendant water was struck. So the inability to get water was
S. C.
1912

not tin1 trouble. The defi udant got no benefit whatever from 
tliu work, and 1 strongly suspect from the tenor of the plain
tiff's letter to the defendant of flu- 28th March, 1911. that the
trouble was largely due to the carelessness of the plaintilï and 
his want of knowledge of how to do the work.

./udgn1* nt for dt ft ndant.

MAN. COLTART V. WINNIPEG INDUSTRIAL EXHIBITION

C. A.
1912

Manitoba Court of .1 /</«<«/. Horn It, 1/., flirhartla, l'trduv, Cmni rou,
mat Homiart, JJ..I. Juin |0, 19V-1.

June 10.
1. I $ au xi t:xT (#IM—17)—Liability of Exhibition Association—

Dkatii or iNMis ixiimiriii, fbom infectious disease—Abhf.xce
OK XHil.lUKXVK.

An «‘xliibition u^ocLition that solicited the exhibition of the plain- 
1 iff'* dog*, i* not liable for their *ub*e<pie»t death from di*?emper. 
\\ hicli developed u|miii their living returned to him, where it did not 
appear that other dog- there exhibited hail Mich diweane, ami that there 
wa* ample opportunity for the plaintiff's dog* to have contracted it 
elwewlierc. and no negligvni*' xva* wliewn on the part of tlie defendant, 
either in in*pevling <|og* admitted to the exposition, or in earing for 
the plaintiff'* dog* while there.

[ Col tart v. H/imi'p#;; /whist riot /.'.r/iihition, 17 W.L.H. .‘172. allirmed; 
Connachcr v. City of Toronto, 21 C.L.T. 172, distinguished.]

'Mjitcmenl Appeal by plaintiff from the decision of Vrendergast, J., 
at the trial dismissing the action. Collarl v. Winnipeg Industrial 
Exhibition, 17 W.L.K. -172.

The appeal was dismissed.
Messrs../. II. Munson, K.(’., and II. .1. Bergman, for plaintiff. 
A. II. Hudson, for defendants.

lln hard*. J.A. Kiciiards, J.A.:—The plaintiff, who lived near Hrulnh, in 
Manitoba, and owned a number of valuable Japanese spaniels 
sent 12 of them in 19U9 to the annual exhibition of the Winni
peg Industrial Exhibition Association, where they were exhib
ited in the building used for shewing dogs. Shortly after their 
return home they Is-gan to sicken with distemper, which spread 
to others. A large er of valuable dogs died, and several
others were permanently injured and rendered of no commer
cial value.

The plaintiff claims that the Association were guilty of neg
ligence in their sanitary arrangements at the exhibition, and 
that, as a result of that negligence, the distemper infected her 
dogs. The learned trial .fudge thought there was ground for 
holding that the dogs had contracted the disease at the Dog 
Show, but he held that the Association hail not been guilty of 
negligence, and so dismissed the action.

Two things have to Is* established to make the Association 
liable: First, that they were guilty of negligence, and second,

9
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that, as u result of that negligence, these dogs eontraeted the dis
temper. it' the plaintiff* fails to prove either of these grounds 
her action fails.

1 have gone carefully over the evidence and am unable to 
find in it any proof that germs of distemper were actually pres
ent at the Dog Show. The only evidence on the point refers to 
one Airedale terrier, the property of Mr. Lord. This dog was 
brought in without being inspected at the gate, or door, of the 
building. There is no evidence that he was sick when brought 
in, but lie was found, Inter on. to have symptoms which might 
be those of distemper or merely those of a bad cold. On that 
being discovered he was almost immediately taken away. His 
bench was then disinfected, and was not occupied by any other 
dog during the show, lie is referred to in the evidence by wit
nesses. two or three times, as “with the distemper”; but the only 
skilled evidence called with regard to him is that of the veter
inary surgeon who attended him after he was removed, who says 
that lie was merely suffering from a severe cold.

It was argued that the evidence shews that there was another 
Airedale terrier at the show which had distemper, but 1 think 
all the evidence on that point refers only to Mr. Lord's dog.

Now, while it is quite possible that the dogs caught the dis 
temper at the Dog Show, they may have caught it in the train 
coming to. or returning from, Winnipeg, or they may have got 
the germs into their hair during a previous visit to Winnipeg, 
or on the way to or from that visit, and the germs may have 
been there for some time before being taken into the system of 
any dog. There seems to be some doubt as to how long before 
the exhibition week that, visit was had, but it was within from 
one to four weeks.

MAN
C. A.
1912

COI.TABT

WlXNIPKO 
1NIU'STRIAI.
Exhibition.

Itt'-hardi, J.A.

The nearest ease in point that I can find is Connachtr v. Cihj 
of Toronto, reported in 21 C.L.T. at p. 172. In that case the 
plaintiff and his family lived in a house about 142 feet from 
the mouth of a sewer of the city of Toronto. Owing to low 
water in the Toronto Hay, into which the sewer discharged, parts 
of the sewage were exposed above the water line to the sun. 
Apparently they were very filthy. The plaintiff's family con
tracted diphtheria. A er of them died, and lie wav put to 
considerable expense. He sued the city for damages, claiming 
that, diphtheria germs had got from this sewage to his house 
and infected his family. The evidence shewed that the sewage 
was likely to contain diphtheria germs, and that, if it did, and 
if the exposed sewage became dry, the germs were likely to be 
carried, in the atmosphere, to the plaintiff's house. Hut it was 
not shewn that such germs were actually present in the sewage.

The plaintiff recovered a verdict. A motion to set it aside 
was heard before a Divisional Court, composed of Armour, C.J.. 
Fal.'onbridge, J., and Street, .1. The Court held that there was

9
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IlMnrda, J.A.

no evidence from which a jury might fairly or reasonably infer 
that the germa which infected the plaintiff’s family came from 
this sewage, and dismissed the action.

Armour, C.J., who gave the judgment of the Court, says at 
l>. 179, after stating the plaintiff’s claim as to the facts:—

The difficulty in supporting this theory is that there was no evidence 
that there were any gernis of diphtheria in this sewage; that if there 
were any portion of this sewage liecnmc sufficiently dry to lie taken 
up into the air, and that, if it were, any of such germs were so taken 
up, and that, if taken up, they were wafted by the air into proximity 
to the plaintiff's family, and that they were inhale-1 by them.

With every respect it seems to me that, if it had been shewn 
that there were germs of diphtheria in the sewage, and that the 
.sewage had become dry enough for those germs to lx* taken up 
by the air, the other conditions, which the Court thought essen
tial to maintain the action, might, from the circumstances, have 
been taken as proved, after a verdict by a jury. But the absence 
of evidence of the existence in that sewage of diphtheria germs, 
which were sufficiently dry to 1m* taken up by the air, was, in 
itself, I think, a proper ground for holding as the Court did.

In the present case there is no greater ground for holding 
that there were distemper germs at the dog show than in the 
case just mentioned there was for finding that there were diph
theria germs in the sewage.

In view of the above, there is no need to consider whether 
there was or was not negligence on the defendants’ part in the 
management of the dog show.

I would dismiss the appeal.

Perdue, J.A.:—The plaintiff was. no doubt, importuned and 
finally induced to send her dogs to the show, on the representa
tion made by officers of the Association that great care would lie 
taken to protect them from harm. But the legal position of the 
plaintiff and the defendants remained that of bailor and bailee. 
It was a bailment without reward, and in order to charge the 
bailees with damages for loss or injury to the animals bailed 
it was necessary to prove, at the very least, that the liailees did 
not exercise reasonable care. I think the plaintiff failed to 
establish negligence on the part of the defendants. Even if she 
were taken to have established a prima facie ease of negligence 
in the inspection and supervision of the dogs admitted as exhib
its, the facts would not warrant the Court in making a positive 
finding that the plaintiff’s dogs contracted distemper by being 
exposed to that disease while at the show.

The dogs sent to Winnipeg became in some way infected with 
distemper, and after their return they transmitted it to the 
plaintiffs other dogs, so that all became diseased and either died 
or were permanently injured. I have much sympathy for the
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plaintiff in her loss. Imt I cannot see any way in which the man. 
defendants can In* held liable for the damage she sustained. 0 A

Cameron, J.A.:—This action is brought in respect of 20 l01“
Japanese spaniels and two Fox terriers owned by the plaint iff, Coltart 
22 of which spaniels and the two terriers, it is alleged, died, and wix'xiphi 
three others of the spaniels were disabled by reason of the wilful Indvnthiai. 
and negligent acts and omissions of the defendants. It is alleged Exhibition. 
that the plaintiff, at the solicitation of the defendant corpora- nemeron. j.a. 
tion, sent 12 of the spaniels to be exhibited at the annual exhi
bition of the defendants in Winnipeg in Julv. 1901), the defend
ants charging a fee to the public for admission. It is further 
alleged that the defendants represented that the arrangements 
for the safety, comfort and well-lieing of the dogs would be ade
quate and that all proper steps would be taken to prevent the 
dogs being exposed to infection, and the plaintiff relied on such 
representations. It is then charged that the defendants did not 
provide proper arrangements or supplies or take proper pre
cautions for the care, safety, comfort and well-being of the dogs 
and wilfully and negligently omitted to provide proper arrange
ments and take proper precautions for the care, etc., and wilfully 
and negligently omitted to take proper precautions to prevent 
the dogs lieing exposed to infection, and by reason of such wilful 
and negligent acts and omissions the dogs were exposed to infec
tion, and contracted distemper, which was communicated to all 
the other dogs, with the result that 22 of Hie spaniels and tin- 
two Fox terriers died.

In the statement of defence the defendants deny the plain
tiff’s allegations and set up further that the plaintiff signed a 
form of entry and an agreement to abide by the rules ami regu
lations under which the dog show and exhibition were held, and 
that under said rule and regulations, which are set out. they arc 
not liable for any damage sustained by the plaintiff. Alterna
tively. it is alleged, amongst other defences, that the defendants, 
although not lanind, did take proper precautions for the care 
of the dogs and to prevent their exposure to infection.

Particulars of the alleged negligent «nets and omissions were 
demanded and furnished as follows:—

(1) Thnt the defendants did not piiuho the dogs sent to the Exhi
bition to I*» inspected, or if they did, the ins|>ection whs insufficient.

(2) Hogs on exhibition were suffering from infectious diseases mi l 
were removed only after delay.

(3) The attendance was insufficient and inefficient.
(I) The sanitary arrangements were inadequate.
(5) Defendants failed to supply proper jams or la-nches and to pre

vent the plaintiff's dogs coming into contact with other (logs and 
infected matter.

Later these particulars were elalxirated and made more spe
cific as follows:—
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(1) That no medical examination or in»i>e«*tion of tin- dogs exhib
ited nt the defendants’ exhibition in th«- year 1909 was made at any 
time prior to or during such exhibition.

(2) No proper disinfectants were used by the defendants, or if 
used, were not properly or sufficiently used for the purpose of pre 
venting disease.

(3) The building in which the «logs «ere exhibited was unsanitary 
and improper and inadequate.

(4) The exercise yard provided was of insufficient size and otherwise 
improper for the purpose.

(8) No proper food or water was supplied to the dogs exhibited.
(fl) The dogs exhibited were allowed to mix with one another, both 

in the building in which the said dogs were exhibited ami also in the 
exercise yard and in the judging ring.

(7) The premises were not kept in a clean or sanitary condition.

All these grounds were discussed nt length on the argument 
Iwfvre us, but I propose to deni with two of them only.

The main contention on the argument was that the germs 
giving rise to the distem|>er which caused the dentil and disabling 
of the dogs in question are communicable by contact and without 
contact, that these germs were communicated to at least one of 
the plaintiff s dogs during the exhibition, and that this was due 
to negligence on the part of the defendants in allowing dogs to 
he exhibited suffering from distemper. Special stress was placed 
on the argument, upon the alleged fact that a dog on exhibition, 
an Airedale terrier, belonging to a Mr. Lord, was. at the time, 
suffering from distemper. Mr. Lord says he found this Aire
dale terrier “sick” on the second day of the exhibition. He 
appealed to the Judge in attendance at the exhibition, who looked 
at the dog and said. “He had got the distemper.” But Dr. 
Smith, a duly qualified veterinary surgeon, to whom the dog was 
brought for treatment, diagnosed and treated the cast» “as 
simply a cold.” I think this evidence must be accepted as con
clusive. Brush's evidence (178, 179) is not that of a profes
sional man.

Now Shepard, who strikes me as a keen and competent wit
ness, who was in attendance all the time, says this was the only 
case of illness amongst the dogs that came to his notice (p. «‘1211. 
Dr. Rombough says (p. 341) :—

We fourni one of them present with slight symptoms, had a catarrhal 
discharge from the nose nml eyes.

Q. Whnt kiml of n dog was that?
A. Airedale terrier.

That was the only dog, he said, that shewed signs of distemper. 
On the evidence, I think it clear that the references of the wit
nesses are to one Airedale terrier only, and on this I am forced 
to differ from the finding of the trial Judge. It is to Ik; observed 
that Dr. RomlMuigh says that the Airedale terrier shewed “slight
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symptoms,” not that it was actually affected by the disease. The 
diagnosis of Dr. Smith is, in my judgment, conclusive on that 
point.

Klines, the superintendent, says he knew of only one case of 
illness, that of the Airedale terrier.

A reference by the witness O’Brien to a dog that looked 
unwell, can, I think, be passed by as unimportant.

In the result we have it established that there were no dogs 
at the exhibition suffering from distemper. Or, to put it an
other way, it is not established that there were any dogs, or that 
there was any dog. at the exhibition affected with distemper. 
That being the ease, it seems difficult to deduce grounds on which 
we can base the liability of the defendants in th s case. It is 
only too plain that from the time the dogs in question were 
shipped from the kennels at Beulah until they were returned 
to them, apart altogether from the time they were in the exhi
bition building, there were many opportunities for one or more 
of them to become infected. In the absence of positive evidence 
shewing the existence of distemper in the building at the time of 
the dog show, it would seem to me impossible to fasten liability 
upon these defendants without resting that liability upon mere 
conjecture.

Apart from this consideration, which seems to me decisive, 
it does not appear to me to have been established that the de
fendants were guilty of negligence in the examination and in
spection of the dogs admitted to the exhibition. I think the 
method of inspection adopted by the defendants was reasonable 
and adequate, and that the defendants did all they could be 
called upon to do in the circumstances. I have gone through the 
whole evidence with this point in view, and have come to the 
conclusion that Dr. Romhmigh's evidence on this subject is sat
isfactory. Ilis view is confirmed by the experienced veterinarian 
Shepard, who stood at the door and saw that there was nothing 
wrong with the dogs as they were brought in. Exhibitors with 
experience of other exhibitions gave evidence that the method of 
inspection in this case was satisfactory.

I have read the judgment of Mr. Justice Hi hards and concur 
therewith. I think the appeal must be dismissed.

Howell, C.J.M., concurred with Richards, J.A.

1 Taggart, J.A., concurred.
Appeal dismissed.
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ONT. RE SNETSINGER.
Ontario nigh Court, liritlon, J. July 2, 1012.

191.* 1. Wills (ft III R—100)—Sale of land in lifetime of tkstatob—What
PASSES ON DF.VISK OF “REAL ESTATE.”

July 2. Land that a jxTHon had. in his lifetime, contracted to sell to one 
who. without paying all of t.ie purchase money or receiving a con
veyance. had entered into possession, does not pass under a devise of 
“real estate," while the agreement remained in force, since the only 
interest the testator had. after the execution of such agreement, was 
to receive the unpaid portion of the purchase money.

Statement Motion by Allnn M. Snetsinger, upon an originating notice 
under Con. Rule 038, for an order determining a question aris
ing in the administration of the estate of John Goodall Snot- 
singer, deceased, as to the construction of a clause in his will 
dealing with real estate in the township of Cornwall which be
longed to the testator.

The motion was heard at Cornwall.
G. A. Stiles, for the applicant.
C. 11. Cline. for the executors.

Britton, J. Britton, J. :—The testator made his will on the 19th Nov
ember, 190(5. On that day he owned several farms in the town
ship of Cornwall. On the 15th March, 1899. the testator 
entered into an agreement with one W. II. ConlifT for the sale 
to Conliff of part of the east half of lot 22 in the 4th conces
sion, 5th range, of the township of Cornwall, for the price or 
sum of $2,300, payable in yearly payments—the first of $30 
and the second to the fourteenth inclusive of $100 each, and the 
balance at the expiration of the fifteenth year. The time for 
payment in full will not expire until the 15th March, 1914. The 
purchaser went into possession, was at the time of making the will, 
at the time of the death of the testator, and is now, in possession. 
The executors recognise the agreement with Conliff as in force ; 
and, although there has been default in paying as much on 
account of principal as the agreement calls for, and although the 
agreement permits the vendor (in case of default) to resell, there 
has been no re-entry or attempt to sell by either the testator 
or the executors. The principal money of the purchase-price 
has been reduced. The vendee could, during the testator’s life, 
Recording to the terms of the agreement, have made his payments 
on principal up to $1,000, and could have demanded and got a 
conveyance to him—giving to the testator a mortgage for the 
balance. The testator died on the 9th December, 1909. The 
vendee has his right to retain the land, and get a conveyance 
from the executors.

The clauses of the will requiring consideration are :—
(1) “I give devise and bequeath to my son Allan M. Snet- 

singer my entire stock of goods in my store at Moulinette afore
said, my carriages, harness, farm implements of all kinds, 
horses, and all kinds of live stock, and generally the contents of
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the stables, carriage houses, and outbuildings at my residence ONT.
and upon my farms in the of Cornwall, and one half
of my household furniture and household effects and furnish- jPj.,
ings of all kinds, including plate, glass ware, pictures, hooks, and ----
the entire contents of my dwelling, and all my real estate in the 1{l 
township of ( ornwall .... ___

The testator had farms—real estate—in the township of Bri,,on-1 
Cornwall not in any way connected with the farm under agree
ment with Coni iff. No part of the chattel property bequeathed 
to Allan was upon the ConlilT farm. Nothing in the will refers 
directly to the ConlilT farm.

The devise of all the rest and residue of the testator's prop
erty is upon trust “(1) forthwith to convey, assure, assign, and 
set over to my son Allan M. Snetsinger the real and personal 
estate hereinbefore devised and bequeathed to him.” This 
clause does not in any way enlarge the devise or assist Allan in 
his claim to the Coni iff farm.

The sole question is, do the words, ‘‘my real estate in the 
township of Cornwall,” include the real estate sold to ConlilT?

I am of opinion that they do not. This farm was not, at the 
time of making the will, or at the time of the testator’s death, his 
real estate, within the meaning of these words. The words “real 
estate” do not, as a general thing, include leasehold—nor do 
they include the beneficial interest which a mortgagee has. In 
this case the testator had his interest limited to the unpaid pur
chase-money—what the testator intended to indicate as the real 
estate he devised to his son is shewn hv mentioning the chattels 
upon the farms, and mentioning by description one parcel. The 
distinction between purchase-money for land and the land 
itself it clearly maintained in all cases of ademption. See In rt 
('lours, [1803] 1 Ch. 214; Hr Doth, 1 O.L.R. 7; lions v. lions,
20 Or. 203.

It was held in Iaavh v. Jotf, (î Ch. 1). 400. that the words “real 
estate of which I may die seized” did not pass lands which, at 
the time of the testator’s death, were in the wrongful possession 
of a stranger. The fair inference from the reasoning in that 
case is, that the words “real estate” would not pass lands which, 
at the time of the testator’s death, were in the rightful possession 
of a purchaser, even if all the purchase-money was not paid.

The order will go construing the will of the said John Good- 
all Snetsinger in this way, that the clause devising all the real 
••state of the deceased in the township of Cornwall did not pass 
that portion of the east half of lot numlier 22 in the 4th con
cession, 5th range, of the township of Cornwall, in the county 
of Stormont, lying north of the Ottawa and New York Rail
way. crossing said cast half of said lot.

Costs of all parties out of the estate—costs of executors be
tween solicitor and client.

Onlt r accordingly.

0527
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WINNIPEG ELECTRIC RAILWAY CO. (defendants, appellants I v. CITY 
OF WINNIPEG (plaintiffs, respondentsi.

Judicial Committee of the rricy Council. Present: Earl Lon bum. L.C., 
Lords Manuujhten, Atkinson, Shaic of Dunfermline, ami Robson. 
Ft binary 21. 1912.

1. Statut»:** (fi Mi 2—86)—Special legislation as to uses by corpoba-
TIO.N OK II Kill WAYS—ERECTION OF POLES—43 VlCT. (MAN.) Cll. 36.

Power granted under 43 Viet. (Man.) eh. 36 to a company to 
“break up. dig. and trench so much and so many of the public streets, 
roads, square*, highways, and other public places in any municipality 
. . . as may at any time be necessary or required for laying down
or erecting [or repairing] the mains, pipes or wire* to conduct" gas 
or electricity, will jwrmit the erection of poles therein to carry wires 
necessary for the conveyance of electricity.

[ Winnipeg \. Minni/icg Electric R. Co.. 20 Man. L.R. 337, 16 W.L.R.
62. reversed. |

2. Highway** ( § 11 H—17 ) —Electbic light pole**—Municipality grant-
INU CONDITIONAL PERMITS TO KBECT.

All doubt as to the power of a company to erect poles to carry 
electric wires through the streets and public places of a city is 
concluded by the fact that the city agreed to grant the company per
mits, under certain conditions, to erect poles therein, and requiring 
that it should permit the use thereof by other companies, and also 
by the city for wires of its Are alarm system, or for heat and light.

3. Taxes (HIE—70)—Construction ok by-law fixing taxation of
STREET RAILWAY COMPANY—IMPORTATION OF ELECTRICITY.

A city by-law relating to the taxation of an electric street railway 
company, which provided that the company should keep and maintain 
within the city limits all of its engines, machinery, power houses and 
shops, will not prevent the company importing, for the operation of 
its plant, electricity generated at a point beyond the city limits.

4. Electricity (8 I—2)—Restriction as to importation—Amalgama
tion.

A restriction in the charter of a street railway company that pre
vented it from importing electricity from without the city limits, is 
not binding upon a oomnany formed by the amalgamation of such 
street railway company ' '\ other companies, none of which were so
restricted.

5. Stum i railways (8 1-3)- ..xh lation iiy municipal corporation—
Maintenance of plant—Sub-station transformer.

A requirement of a city by law that a street railway company should 
keep ami maintain its engines, machinery and power houses within 
the city limits, is complied with by the maintenance therein of a sub
station containing apparatus for the reduction of the voltage of elec
tricity generated beyond the city limits, and also for transforming 
it into a direct current.

6. Highways (| II B—47)—Municipality granting permit to erect
poles—Permits not authorized by by law.

A city that has, under a general by-law, granted permits to a com
pany to* erect poles in its streets and public places cannot, after such 
permits have l»een acted upon, require the removal of such poles on the 
ground that the |M*rmits were void l*ecau*e issued without the adoption 
of a by-law in each instance.

f Winnipeg v. Winnipeg Electric It. Co., 26 Man. L.R. 337, 16 W.L.R. 
62, reversed.]
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7. Electricity <8 1—2)—Bight to import electricitt generated out
side city—Charter of company—Acquiescence of munici-

After an electric street railway has, to the knowledge of a city and 
it* officers, and with their active co-operation, erected beyond flu* city 
limits, at a cost of millions of dollars, a plant for the generation of 
electricity, located its sub-jiower house- and erected poles and wires 
in the city, and after the city has received about $100,000 in taxes 
from the company, and has adopted by-law* and resolutions requiring 
a company that the street railway had absorbed by amalgamation, to 
lay double tracks on certain streets, and to establish a schedule for 
operating its cars, the city cannot deprive the street railway com
pany of the right to introduce into the city, electricity generated be
yond the city limits, on the ground that it* charter forbade such im 
l»ortation of electricity, or that permits were void which the city had 
granted for the erection of poles.

| H'iaatpf #/ v. Wiimipi«/ Electric It. Co., 20 Man. L.R. 337, lü W.L.K. 
02. reversed. 1

8. Electricity (8 1—2)—Bringing in ok eucthk ity from outhidf.—
Transmission on wire erected—Consent or municipality.

A company empowered to operate a street railway and to supply 
electricity for light, heat and power, over poles and wire* erected 
in the streets and public places of a city, may, without first obtain 
ing the consent of the city, transmit thereon electricity generated 
and develop'd beyond the city limits.

Appeal hih1 crow-appeal from a judgment of the Court of 
Appeal for Manitoba, City of Winnipty v. Winnipeg Electric K. 
Co.. 20 Man. L.R. 337, 16 W.L.R. 62 f December 23, 1910), 
varying an order of the Court of King's Bench (January 27, 
1910).

The appeal was allowed and the cross-appeal dismissed.*
The city of Winnipeg sued on November 12, 1906, for a 

declaration that the defendants, a municipal corporation whose 
powers and obligations are defined in 1 and 2 Kdw. VII. (Man.) 
eh. 77, and amending statutes, and the history of whose forma
tion is narrated in their t* judgment, have no right to
erect poles or wires in the city in order to transmit electrical 
power developed outside the city limits, with consequent relief. 
This first portion of the suit was the subject of the defendants' 
appeal, while the cross-appeal of the city related to the further 
prayer of the plaint, which was for a declaration that the 
defendants have no right to make use of any electric power for 
the deration of their street railway system except such ns is 
developed within the limits of the city; and a further declaration 
that the defendants had failed to fulfil the terms and conditions 
of a city by-law. No. 543. the material paragraph of which is 
set out in their Lordships’ judgment, and that the enjoyment 
of any privileges conferred thereby should -ease t’ll such fulfil
ment.

Mathers, J., decreed as prayed in the first portion of the suit. 
As regards the second portion, he held that the defendants’ 
works and machinery at Lae du Bonnet, a place sixtv-four miles 
from the city, were a power house, engines, and machinery

•Alim reported, [1912] A.C. 355.
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within the mvmiing of tin- by-law. «ml that their use might con- 
Mtitule a breach of contract for which the city might recover 
damages. Hut lie held that any right of the eity to prevent the 
continued operation of the street railway hv their means had 
been lost hy waiver.

The Court of Appeal for Manitoba held in effect that the 
defendants had no right to use the streets, without the assent 
of the city, for transmission of electrical energy wherever pro
duced, except for the one purpose of operating their street 
railway. Vpon the second portion of the suit a majority 
(Howell. C..I., and I’erdue, J.A.) decided that the works and 
machinery at Lac du Bonnet were not a power house within the 
meaning of the by-law. Richard, «Î.A., on the other hand, held 
that it was, and that its use constituted a breach of the by-law, 
and that the right of the defendants to the enjoyment id' their 
privileges hail ceased and would continue suspended until they 
fulfilled the conditions laid down therein.

The appeal was argued on December 14. 10, IS and ‘JO, 1911.
Da lie karris. K.C., Wallace Srshilt, K.C.. 7. II. Munson, K.C.. 

D. If. Laird, and G. Laurence, for tin» appellants, the Winnipeg 
Electric Railway Company, contended that there was nothing in 
any statute or contract under which they derive their powers to 
prevent them bringing into the city of Winnipeg electric power 
which is produced outside the eity limits. Their doing so had 
l>een acipiiesced in hy the eity, and no prohibition or restriction 
could he raised hy implication. Their pole and wire system had 
covered almost the entire eity. involving large expenditure and 
supplying electric light to thousands of customers as well as 
power to a less numlicr. The evidence shewed that the poles 
iunl Is-en erected to the knowledge of the city and after written 
permits hy its otlicers had l>een issued, ami that the respondents 
had used them for their own purposes hy agreements with tile 
appellants. It was contended that the city was Ismud hy 
acquiescence and could not now set up that it was not authorized 
hy their by-law. The appellants had vested in them all the 
powers which had been obtained hy their predecessors the Mani
toba (Tiupany. the North-West Company, the Street Railway 
Com pa n x’, and the Bower Company. They relied on Manitoba 
Act 44 Viet. eh. 36, secs. 23 and 29, and on agreements made 
between the Manitoba Company and the respondent* on July 
15 and November fi, 1889, and upon numerous permits dtrly 
issued thereunder hy the eity engineer; ami on an agreement 
made August 24. 1889, between the North-West Electric Com
pany and the respondents. In all eases where the poles were 
law fully crated hy statutory or contractual authority they could 
Is* used for all lawful purposes in the absence of express restric
tion and having regard to long acquiescence. They also relied 
on the I'rovincial Act 55 Viet. ch. ôfi, sees. 10 and 12, the incur
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|>»niting Act of the Street Railway Company, ami the respond
ents’ content by by-law obtained thereunder. They were also 
entitled without obtaining any consent under •'$ and 4 Edw. 
VII. eh. 87, see. 4, w! ieh also related to the street railway ; and 
also under 1 and 2 Edw. VII. eh. 75, secs. 7, !), 18, the incur 
ponding Act of tin* Cower Company, and the respondents* eon 
sent obtained thereunder. The appellants had incurred heavx 
expenditure and made large outlays of capital on the faith of 
these Acts, contract*, consents, ami permits, and it was contended 
that the provision contained in the Winnipeg Charter. 1 and 2 
Edw. VII. eh. 77, see. 472, and in the general Municipal Act 
ol the Province of Manitoba of 18!H». that “the powers of the 
council shall be exercised hv by-law when not otherwise noth 
orized or provided for.” was not applicable and did not have 
the effect of rendering the permits and other consents given 
revocable at pleasure by the city. Those Acts were later in date 
than the Act which incorporated the Manitoba Company. The 
respondents by their conduct and the Manitoba Legislature by 
various Acts from 18!»!» onwards had recognised the existence of 
the electric lighting works of the St reel Railway Company, thus 
including, it was submitted, the pole and wire system of the 
appellants and its use and operation in the manner impugned 
for the first time by this suit.

With regard to the cross-appeal the broad question there 
raised was whether the Winnipeg Electric Railway Company in 
respect of its water power plant outside the limits of the city 
had been guilty of a breach of by-law No. 548, which obliged 
them to keep all their |*»wer houses within the city, and thereby 
forfeited their privileges under that by-law until the breach is 
remedied. That clause, it was contended, did not bar the re
spondents* use of power not developed within the city. It only 
barred them from placing their own power houses outside the 
limits, not from purchasing and importing power from another 
concern operating outside those limits. It impliedly recognized 
their right to purchase and import in the manner complained 
of. The Street Railway Company were not affected by the by
law, and the appellants as their successors are not affected by it. 
Further, the expression “power houses'* in the bv-law did not 
include a plant for the development of water power, which must 
necessarily he placed where the water is. The remedy of the 
city if they established the appellants* default was in damages 
and not as claimed. Reference was made to Hull Electric Vn. 
v. Oilmen Electric Co., \ 19021 A.C 287 ; (lolilsmiil v. (Inat 
Eastern lly. Co. (1888), 25 Ch.D. 611 ; Eliminer v. Mayor, etc., 
of Wt llinyton ( 1884), !» A.C. (•!»!»; Toronto Corporation v. /bII 
Telephone Co. of Conodo, [1005 \ C 52; Perth Got Co C ty 
of Pi rth Corporal ion, | l!»l 11 A.C. 50(1, 519; Monlnal v. Simul
ant Liyhl ami Pom r Co., [ 1 S!»71 A.C. 527.
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Argument

Sir 11. Finlay, K.C., Ewart, K.C., liowlatt, and Then. A. 
Hunt, for the city of Winnipeg in both appeals, contended that 
the appellants had no authority to sell and distribute electricity 
lor lighting and power purposes within the city ; while the re
spondents by sec. 710 of their city charter were vested with the 
possession of all the highways in the city and were made liable 
for the repair thereof. It was contended in the first appeal that 
i he Court of Appeal was right in holding that the appellants had 
i'Ot acquired a right io erect their pole and wire system within 
the city for the transmission of electric energy other than for 
their street railway. Act 4.'$ Viet. eh. 36 did not empower them 
to do so. Under the three agreements relied upon, dated July 
If», August 23, and Novemlier 6, 1880, whatever permission was 
given to them to do so was subject to the supervision of the 
city engineer. The incorporating Act of the Street Railway 
Company (55 Viet. eh. 56) sanctioned the operation of their 
railway in the city streets by such motive power as might lie 
authorized by the city and the exercise of all powers set forth 
in a city by-law No. 543 scheduled to and validated by their 
Act. That by-law dealt only with the construction and working 
of an electric street railway and had no reference to light, heat 
or power. It contained a restriction as to the limits of the appel
lants’ operations which must be held applicable to all their 
powers. No by-law wits passed authorizing the pole and wire 
system of the appellants. It was contended that the appellants 
never received under any of the Acts or agreements referred to 
authority to use the city streets according to their own pleasure. 
See. 29 of 43 Viet. eh. 36 did not authorize the erection of 
poles, and by the agreement of July 15, 1889, they were not to 
erect them without the consent of the city. Their rights, except 
so far as their street railway purposes were concerned, were 
always subject to the consent of the city previously had and 
obtained, to be given either by by-law under the Street Railway 
Company’s Act or by agreement or Order in Council under the 
Rower Company's Act. The evidence shewed that no by-law or 
other formal consent of any kind was ever given by the city to 
the use of the streets for the purposes now in question. No 
request for such consent was ever made, and there has been no 
appeal as provided in one of the Acts to the Lieutenant-Governor 
in Council. Nor has the city waived its right to object liera use 
of the permits from time to time given. No permission of any 
kind was ever given to the appellants to erect poles. Even if 
the permission given to the Electric and Gas Light Company is 
taken to be given to the appellants, it was ineffective because not 
given by by-law. As to the nwpondriits not objecting to the 
importation by the appellants of electric energy into the city 
which had lieen produced outside, there was evidence that they 
were warned in good time Inith orally and by letter that the
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permission of the city was necessary before they could legally 
do so. It was contended that no waiver was proved in fact, and 
the city being a public corporation, could not waive a protection 
given to its citizens by statute and could not be estopped from 
objecting to operations to which it had not validly assented.

In the cross-appeal it was contended that the appellants were 
bound by the terms of the by-law No. Ô4Ü to keep all their power 
houses within the city limits. But the power house at Lac du 
Bonnet and the machinery there arc a power house and machinery 
within the meaning of paragraph 11 of that by-law. Its con
struction was begun by the General Power Company and com
pleted by the appellants, who erected a transmission line there
from across the intervening municipalities and across the Bed 
Biver, which forms the eastern boundary of the city, to a sub
station within the city. The respondents never consented to the 
wires crossing the river, but the appellants continued to transmit 
energy from Lac du Bonnet power house to their sub-station 
and thence generated the direct current with which they oper
ated their street railway system in the city. Thus the power 
house at the lake was where the electrical energy was generated, 
ami the only office performed by the machinery within the city 
was to transmit energy generated elsewhere into a new fonn. 
It was contended that the appellants’ continued right to use the 
streets is by the by-law stipulated to depend upon the appellants’ 
continued observance of its terms. There was no power to waive 
the non-olwervance, for to do so .vould lie to dispense with a 
provision of a by-law which had been declared to have the same 
effect as if enacted by the Legislature : and there was no evidence 
of such waiver having lieen made.

Danckircrts, K.C., in reply.
February 21, 1012. The judgment of their Lordships was 
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Lord Shaw of Dunfermline :—The appellants are the sue- 
«'••hftont, by amalgamation, purchase, or agreement, of certain 
companies hereinafter referred to. the general object of whose 
constitution was for the supply of light, heat and power in and 
about the city of Winnipeg by gas or by electricity. This is 
slating the position of the appellants in the most general terms. 
It was not denied hv the counsel for the respondents that the 
powers, rights, privileges, and franchises belonging to the respec
tive companies who were predecessors of the appellants have been 
taken up and carried forward by reason of the various transac
tions of amalgamation and otherwise, and are now vested in the 
appellants. As, however, a most minute criticism has lieen made 
of the powers which are now sought to lie exercised by the appel 
hints, it is necessary to state in detail what these were, and what 
were the various steps by which the present situation has lieen 
reached.
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In tin* year 1880 the Manitoba Electric and Gas Light Com
pany was incorporated by an Act of the Legislature of Manitoba 
(43 Viet. eh. 36), and by see. 23 of the statute the company 
was empowered to supply light and heat in Manitoba by gas, 
electricity or other means. While the area of the operations of 
the company was not limited to the city of Winnipeg, the auth
ority. as is seen, did not extend to the supply of power. By 
various sections of the statute the company was given large 
powers for the acquisition of property for their purposes, and 
for the construction, erection and use of their works, and also 
“to alienate any of their personal property, lands, tenements, 
rights, and franchises, or any interest therein, as they should see 
tit.” Authority was given to “break up. dig. and trench so 
much and so many of the public streets, roads, squares, highways 
and other publie places in any municipality or other portion of 
tin* Province as may at any time be necessary or required for 
laying down or erecting the mains, pipes, or wires to conduct 
the gas or electricity from the works of the said company to the 
customers thereof.” or for taking up, altering, or repairing the

To save coming back upon it, there are two observations 
which may be made upon this, which is the first of these incor
porating statutes. In the first place, their Lordships do not 
feel disposed to assent to the proposition that power to do cer
tain things “for laying down or erecting the mains, pipes, or 
wires” is to be read ns a power which did not extend to the 
putting up of poles upon which the wires could hang, and they 
are not surprised to learn that during the thirty years which 
have elapsed since the passing of the Act such a point was never 
taken. Language of this kind must be reasonably construed: 
and a perusal of other sections of the statute, and of other ex pri
sions occurring in the course of the Act, shows quite clearly 
that the accompaniment of poles for the wiring is simply what 
is implied in any reasonable reading of the powers to be exer
cised by the company.

In the second place, the 23rd, 20th and 29th sections of this 
Act of 1880 appear by their provisions to present a most reason
able view of the natural relations which exist on the one hand 
between a municipality whose streets are used in the course of 
the operations for the supply of gas and electrical power and. 
on the other, of the company furnishing the supply. Under the 
20th section it is provided that the company shall so construct 
and locate their works and all apparatus connected therewith 
as not to endanger the public health, convenience or safety, the 
whole works, etc., to he open to visit and inspection by the muni
cipality at all reasonable times, and the company living bound to 
oliev “all just and reasonable orders and directions they shall 
receive.” Sec. 29 also makes fairly clear what are the rights
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and dutiw of company and municipality respectively, by provid
ing that, when street* are broken up, wires erected, and so forth, 
the company is to do no unnecessary damage, and take care, as 
far as may be. to preserve free passage through tin* said streets, 
and make such openings as the municipality or the Governor in 
Council, as the ease may lie. shall permit and point out, and 
place such guards, lamjw, etc., and taking such precautions as 
may lie necessary for the prevention of accidents. There follow 
provisions for the finishing and replacing the work and restora
tion of the streets. It is provided further that, for the purpose 
of laying mains, it shall not be lawful for the company, except 
with the written consent of the engineer of the municipality, to 
break up or interfere with the streets until after thirty days’ 
notice in writing, but for the purpose of laying or erecting ser
vice pipes or wires, or for repairing such, this may be done 
without any notice.

These provisions have been referred to because, as already 
indicated, they point to such a regulation anil accommodation 
of the private interests of the company with the public interests 
of the inhabitants as seems, if reasonably acted upon, adequate 
to protect lioth, and to prevent frictions or colli* >n. The lan
guage of these provisions not unnaturally reappears in the agree
ments between the city and the companies after referred to.

in this year 1889, if there ever could have been any question 
as to whether the right to put up poles was included in the Mani
toba Electric and Gas Company's power, that question was set 
at rest. Reference was frequently made to an agreement of date 
,1 uly 15, 1889, between the city of Winnipeg and the Manitoba 
Electric and Gas Light Company. It was thereby agreed that 
the city should grant its permits for poles under certain con
ditions. One of these was that the company should give to the 
city the right to use free of charge such poles as the Council 
might require for light and power, and for the stringing of wires 
for the tire alarm system, et *. Notice is taken by this time of 
the Electric Light and Rower Company of Winnipeg, of which 
nothing further is heard, and of the North-West Electric Com
pany, incor|Mirnted a month Indore, and to lie hereinafter re
ferred to, and it is provided that the Manitoba Electric and Gas 
Company shall give to these other companies “the right to string 
wires upon their poles for the purpose of light ( are. incandescent, 
or otherwise) and power distribution, upon payment by them of 
a fair annual rental.” So far as the city is concerned it thus 
appears to lie clear, (1) that the limitation of the Manitoba 
Company to light and heat was not acted upon, but on the con
trary, (2) provision was made for comm uni.ni lion of power to 
the city over the company's |xiles. and (3) the use of these for 
power distribution by the newly-formed company was specially 
provided for.
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Provisions nre made for tin* issue of permits and for forfei
ture in the ease of the violation of any of the conditions. No 
suggestion of forfeiture in consequence of any such violation 
was made in this ease. Thousands of permits have been issued, 
the whole of which, the Hoard was informed, were, with the 
exception of one, in the name of the Manitoba Gas Company. 
It should he further explained that it was provided by the agree
ment that “wherever in this agreement the company is named or 
referred to it should he taken to mean and include, as well as the 
said company, its successors and assigns, ns fully and to all 
intents and purposes as if its sue /essors and assigns were in 
each ease specially mentioned. "

In November of the same year, 1889, another agreement was 
entered into between the city and the Manitoba Electric and 
Gas Light Company, under which arrangements were made, in 
consideration of the issue of permits to erect poles, for the fur
nishing of maps, and for other practical directions and require
ments being made, and in particular for the company leaving 
space for and providing “a top arm on each of their poles for 
the line of wires for eivi • purposes.” It is thus quite clear that 
by this time the system of the electric supply, in its widest sense, 
under which the requirements and conveniences of the city, as 
well as of the customers of the company, were all provided for. 
was in full operation.

In June of this year, 1889, the North-West Electric Company, 
Limited, was incorporated by letters patent under the Manitoba 
Joint Stock Companies Act, “for the purpose and with the object 
of acquiring, building, constructing, erecting, operating and 
maintaining an electric lighting system or systems, electric street 
railways, electric motors, or other electrical power .... in the 
various cities, towns and villages in the Province of Manitoba.” 
The objects of the new company were not limited to light and 
heat, but they include, in short, everything within the widest 
range of an electric company’s business An amalgamation of 
this concern with the Manitoba Electric and Gas Light Company 
was possibly, and, it may be, manifestly, in contemplation. On 
August 23 the city agreed with the North-West Electric Com
pany (then two months old) to give permits for the erection of 
polos on similar conditions to those granted to the Manitoba 
Electric and Gas Light Company in the previous month, namely, 
on July 15. It was provided that the new company should give 
to the old, just as a month before it had been provided that 
the old company should give to the new, the right to string wires 
upon their poles upon payment of a fair annual rental. In all 
this the city actively co-operated.

In 1892 a third company, called the Winnipeg Electric Street 
Kail way Company, was incorporated. This was done by an Act 
of the Legislature of Manitoba, 55 Viet. eh. 56. Authority was
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given to construct ami operate a railway on the streets of the 
city and adjacent municipalities and to exercise all powers set 
forth in a by-law scheduled to the Art. The company was also 
authorized to carry on the business of selling, licensing and dis 
posing of electric light, heat, or power, and was to have the right 
to erect all necessary “poles, wires, conduits ami appliances." 
The provisions of the by-law, which contains a reference to the 
keeping of machinery and power houses within the city, will be 
afterwards referred to. This company came into operation and 
erected and used poles for wires placed in the streets.

On January 4, IMS. this Street Railway Company acquired 
by conveyance from the Manitoba Company all the assets of the 
latter, including “all franchises, rights, powers, etc.” On June 
9, 1900, the Street Railway Company absorbed the second com
pany, namely, the North-West Company, taking over by pur
chase all its assets, including “all franchises, rights, powers, 
etc.’’ One of these consolidations took place without the know
ledge of the municipality of the city of Winnipeg. On the eon 
trary the city continued its co-operation, participating in the 
use of the plant and receiving supplies just as before.

In 1902 a fourth company, called the Winnipeg General 
Power Company, was incorporated by Act of the Legislature of 
Manitoba, 1 and 2 Edw. VII. eh. 75. It was given the fullest 
powers of carrying on the business of electricity “for the pur
pose* of light, heat, or motive power, ami any other purpose for 
which the same may be used.” and to acquire, make, or operate 
“all necessary works in Manitoba for the purpose aforesaid and 
for the utilization, transmission and supply of electricity, or 
water power, including poles, wires, pipes, conduits, and appli
ances of every kind necessary or advisable therefor, and which 
may, with the consent of the council of any municipality 
affected, be erected in or along any streets or highways in the 
Province of Manitoba, subject to the provisions hereinafter con
tained.” By see. 9 it was provided that, in the event of the 
company and any municipality failing to agree as to the terms 
of the exercise of the franchise or rights, there should Is* an 
appeal to the Lieutenant-Governor of Manitoba, and by see. IS 
it was provided that the company might enter into an agree
ment with any other company for amalgamation, and the nmal 
gamated company should have “all the rights of exercising the 
powers, privileges and franchises of the companies entering into 
such agreement or a party to such sale or purchase.”

The position of the General Power (’ompany, accordingly, 
was this. It had unlimited powers with regard to the electrical 
business. In the event of a municipality failing to agree to such 
details as the erection of poles for wires, there was an appeal to 
the Lieutenant-Governor, and it was specially provided that aux 
amalgamation of the company with existing companies should
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give the amalgamation the powers of the companies ithsorheil. 
This must, of course, he read as in mhlition to, and not in dero
gation of, the powers conferred upon itself.

The Street Railway Company had not yet joined the eom- 
hination. But in the year 19114 the Street Railway Company 
and the Power Company amalgamated by agreement, and the 
amalgamation was ratified by the Legislature in 4 and f> Kdw. 
VII. eh. 72, and 9 Kdw. VII. eh. 10H. of the statutes of Mani
toba. The validity of any of the amalgamations referred to has 
in no further particular been questioned in the present ease.

The amalgamated company was named the Winnipeg Elec
tric Railway Company, and they are the appellants herein. They, 
in point of fact, are accordingly the successors hv amalgama
tion of the Electric Street Railway Company and the Winnipeg 
t I encra I Power Company, and the successors by purchase of the 
Manitoba Electric and (las Light Company and the North-West 
Electric Company. The details of all these transactions need not 
Ik1 further entered U|»on. hut the result is as stated.

It may now he mentioned that the Power Company (incor
porated in 1902) had, prior to the agreement of amalgamation, 
commenced the erection of large and important works at Lac du 
Bonnet, some sixty or seventy miles from the city of Winnipeg, 
for the purpose of generating electricity by water power. These 
operations were imi>ortant and involved large ex re, and
it is manifest that the transmission of power to communities like 
the city of Winnipeg, power supplied by nature and converted 
and conveyed by suitable apparatus was not unlikely to he put 
to the best use of, and at the least cost to. the consumer, if it 
could l>c linked up with the system or systems in operation within 
the municipality so as to reduce to a minimum all interference 
with the streets or highways, and to take advantage of existing 
and available plant.

After an analysis of the statutes, agreements, etc., under 
which the eompanim ultimately amalgamating were constituted, 
their Lordshi|is are unable to discover anything forbidding or 
restricting the importation into the city of Winnipeg of power 
from outside its hounds. Such a restriction, which might seri
ously hamper the operations of the company in conveying, for 
the use of consumers within the city, power which could he ob
tained from outside on easier terms than by manufacture inside, 
might Is* to the disadvantage of all parties—producers and con
sumers ami such a prohibition or limitation accordingly would 
not lie readily implied. In their s’ opinion, neither by
implication nor expression is there a prohibition or limitation of 
such a kind in this case. In the arguments presented for the 
city of Winnipeg the argument upon this head was confined to 
the point of a restriction as to the construction, etc., of “power 
houses" within the city, the restriction being applicable to the 
case of the Street Railway Company as now to be mentioned.

0532
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It nmy he observed tli.it this section is priiiiurily a section 
«leuling with taxation. Neither it nor any part of the hv-law or 
the Aft of the Legislature prohibit* the company from pur- 
eha*ing power or entering into a transaction of that kind which 
might prove liitrlily advantageous and economical. Nor, in the 
second place, with regard to “power houses.'’ upon which the 
argument has dwelt, does it oblige the company to erect such 
power houses, hut what the clause docs do is to say that, if these 
hi*»» required, they shall he kept within the city limits and lie 
liable to the city taxation. In the opinion of their Lordships it 
iv not legitimate to convert a section of this character into a 
iestrietion iq>on the Winnipeg Electric Street Railway Com
pany of the importation of power, or a compulsitor upon that 
company to he its own manufacturer of power within the city 
I founds. Such a restriction might prove, and the figures laid 
before the Hoard and admitted by Isith sides seem to shew that 
that was the ease here, highly detrimental to the interest* Ih»|Ii of 
the company and the community.

tin this part of the ease, however, there remains a further 
point with which, in view of the arguments so anxiously sub
mitted to the Hoard, it is. in the opinion of their Ijordship*. 
expedient to deal. The |foint is this: apart altogether from the 
general argument against prohibition which has been tabled, how 
do the fact* stand as to the “houses,” apparatus, etc., for the 
conversion of power imported into the city ; and do not these 
reasonably and adequately satisfy the provision as to “power 
houses” under the Act ? Their Lordships venture to refer to

The argument is that, although this restriction occurs in the 
ease of the Street Railway Company alone, it must he read into 
a restriction of all the powers of all the other companies of which 
the amalgamation was composed, and that the wider and unlim
ited powers of the other companies amalgamated arc restricted 
by the clause as to the street railway. This contention is some
what singular, and docs not appear to their Lordships to he 
justified by the language of the statutes, agreements, or other 
documents founded on. This might, lie sulTieient for determina
tion of the point. Hut in view of the arguments submitted it 
may he right to quote the exact terms of the restriction itself 
in the ease of the Street Railway Company. It occur* in the 
by-law of the city of Winnipeg, which is confirmed by the Act 
to incorporate the Winnipeg Electric Street Railway Company 
(55 Viet. cli. 56), assented to on April 20, 1802. See. 11 of the 
by-law is as follows:—

The railway pro|*ert.v of all kind», iiivlmling ear», equipment, power 
hoiiHc, engine», dynamo», ami appliance» of all kind» relating to thi* 
railway .... shall lie liable to taxation. . . . The company shall pln-e 
and keep within the city limit» all their engine», machinery, |w»wer 
house», repair »hops, and const ruet ion shops (if any).
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the lucid narrative in the judgment of Mather*, J., upon this 
subject :—>

Prior to amalgamation the Power Company had commenced the 
construction of n hydro-electric power plant at Lae du Bonnet on the 
Winnipeg River, about sixty-four miles front WinnijHig, and had ex 
pended a largo sum of money upon the same. After amalgamation 
the amalgamated company completed, at an additional expense of 
several millions of dollars, this work, including the erection of a 
transmission line, which crossed the Red River into the city of Win 
nipeg to a power house or suit-station (hereinafter referred to as thi 
Mill street substation) erected by the defendant company on property 
it then owned abutting on the Red River.

In this substation there is transforming apparatus for the purpose 
of reducing the voltage of the carient brought over the transmission 
line, and also a generating plant for the purpose of generating direct 
current. The direct current generators are operated by a motor driven 
by the alternating current brought over the transmission line, ami the 
direct current so generated is sent out of the Mill street substation 
and is used for the purpose of profiling the street cars through the 
city of Winnipeg.

In June, 1906, the defendants’ hydroelectric plant at Lae du Bon 
net was completed, and on the 13th June the defendants began to 
send current over the transmission wires to their Mill street sub
station. It comes over the transmission wires at a voltage of about 
53,000 \olts, and so enters the substation. It then passes through a 
transformer, which steps it down to about 2,200 volts. Part of this 
reduced current is used to drive direct current generators which supply 
the current for the defendants' street railway system, and part of it 
is used for the purpose of their electric lighting system throughout 
the city, and for commercial power. It leaxes the sub station at 2,200 
xolts, but at different points through the city it passes through further 
transformers which reduce it to 110 to 120 volts, which reduced current 
passes mer secondary xvires into the various buildings where light is

In these circumstances their Lordships are disposed to think 
that tlie lunpmige of the by-law as to the company keeping with
in the city limits their engines, machinery, power houses, etc., 
is amply satisfied by what has actually been done by the appel
lant company. Vnless, in short, the language of this by-law 
excludes the importation of power, it appears to be the vase in 
fact that its language, ns well as its spirit, hnve been complied 
with within the city limits.

Failing the ease upon the power house, the city of Winnipeg, 
however, has presented another point, which is this: Assuming 
that there is no restriction upon the importation of power from 
outside, still that power has to be linked up with the machinery 
for eon version, reduction of voltage, and transmission within 
the city, and for this purpose of connection six poles were re
quired, and for the erection of these poles no authority was 
given. Whatever view may be entertained as to the taking of 
such a point, it turns out not to lie in accord with the facts. The
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letters have been produced in the ease, and the narrative given 
by Mathers. J., on the subject has not been controverted :—

In order that the current brought from I,ac «lu Bonnet might be 
utilized for the purpose of operating the defendants' street car lines 
and their electric lighting and power systems, it was necessary to erect 
six additional poles, three along the Thistle street lane from Victoria 
street eastward, and three along Mill street from Thistle street lane 
to the then existing line of the defendants.

On 17th August, 1905, Mr. Phillips, the defendants’ manager, wrote 
to H. N. Ruttan, the city engineer, the following letter: "Dear Sir,— 
Kindly grant permit to extend pole line on south side of Thistle street 
lane from end of present line east on Victoria street, three poles east, 
and also on Mill street, east side, from end of present line south to 
Thistle lane, three poles. ' ’

That letter, as well as the other letters in which application for 
permits were made, was headed, "Winnipeg Electric Railway Com
pany," and underneath, "operating Winnipeg Street Railway; Mani
toba Electric nnd fias Light Company ; North West Electric Company; 
and Winnipeg fieneral Power Company." In the ordinary way this 
request for permit was referred to the city electrician. His duty was 
to ascertain whether or not the portion of the street intended to be 
occupied by the proposed poles was required for any city poles, and 
on the electrician replying that the erection of these poles would not 
interfere with the city, a permit, No. 3545, was issued by 8. H. 
Reynolds, the assistant city engineer, pursuant to a general practice 
that had prevailed in the office, in the following terms: "Manitoba 
Electric and fins Light Company is hereby permitted to erect poles. 
(Here follows a description of sexeral locutions where poles may be 
erected, having no reference to this action, and continues)—Also to 
extend poles line on south side of Thistle street lane from end of 
present line east of Victoria street three poles east; also on Mill 
street, east side, from end of present line south to Thistle lane, three 
poles, under the requirements of the city by laws and the regulations of 
the Committee on Works nnd any special agreements relating to this
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It thus appears to he undoubted that, so far as permits were 
eoneemed, these were obtained from the city authorities. In 
this situation, what is the attitude which the respondents have 
assumed ? They have challenged their own permits not only 
these six permits, hut the thousands of others—ns having been 
granted without a by-law. Their Lordships do not enter upon 
the topic at length because, in their opinion, the granting of 
permits did not require a by-law in each ease, hut was an executive 
net to carry out a general by-law such as is admitted to have 
l>een quite properly passed. Otherwise business could not Is* 
carried on, nnd at any moment, the authorities or an official of 
the city could bring the entire operations, which have involved 
great capital expenditure, to a deadlock, bringing upon all par
ties sudden nnd great inconvenience and loss.
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Furthermore, their ' « do not leave out of view the
fact that, after the amalgamation of the appellant company was 
completed, and after the large expenditure for the transmis
sion of power to the Red River and the bridging of that river 
to the city had been incurred, and with full knowledge on the 
part of everybody of the meaning and effect of these great opera- 
t ions

The city recognized the continued existence of its contract with 
them by passing by-laws on the 11th February, 19V7, ami on the 4th 
March, 11*07, fixing a schedule pursuant to which the defendants must 
operate their cars. ... It also, on 24th June, 1907, under the powers 
contained in by-law 543, passed a resolution requiring notice to the 
railway company to proceed at once with the construction and opera
tion of double street railway lines on ten different streets or parts of 
streets in the city, ami directed the work to commence on these lines 
not later than the 1st of July, 1907.
This is the language of Mathers, J., and the accuracy of his 

narrative was not denied, nor of what succeeds: “The defendant 
company proceeded as required with the construction of these 
lines, and have expended a large sum of money in doing so, 
and in subsequently operating them. It is true that the resolu
tion is directed to the Winnipeg Electric Street Railway Com
pany, and not to the defendant company. It does not seem to me 
that that makes any difference, because the plaintiff' knew of the 
amalgamation of that company with the Power Company, and 
that at that time the power by which the street railway was 
being operated was that derived from Lac du Bonnet. By-law 
543 provides that-five per cent, of the gross earnings of the 
street railway shall be paid annually to the plaintiff. These 
sums, aggregating about $100,000, have been paid by the defend
ant company to the plaintiff since it has begun to ust the Lac 
du Bonnet power, and this money has been accepted by the 
plaintiff.”

In their Lordships’ opinion the facts of this case give ample 
warrant for the conclusion which Mathers, J., reaches, in which 
conclusion their Lordships concur, that “after these unequivocal 
acts recognizing the continued existence of the contract, entail
ing a large expenditure by the defendants, the city is too late 
now to have it declared that the defendants have forfeited their 
privileges in the streets.”

Were it open to the city authorities to go back upon the 
permits issued by themselves and their predecessors, and to 
obtain a declaration that these have all along been invalid, 
serious and far-reaching consequences might ensue—the traffic of 
the city might be dislocated or stopped and the municipal ser
vices provided from the supply would cease and the city itself 
plunged in darkness. Their Lordships think it right to add their 
opinion, however, that, important as the questions of the history 
and acting of parties are, the rights and interests both of the

7007
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i-ity and the appellants are, upon the statutes and documents 
themselves, not on a basis so precarious and insecure.

The question that arises after the facts arc thus reviewed is: 
What was it that the city of Winnipeg in those circumstances 
really desired ? The case, notwithstanding all its length and 
complexity, has never gone beyond the initial demand suddenly 
made by the city solicitor of Winnipeg in his letter of May 3, 
1906: “I beg to notify you that, unless you are prepared to 
treat with the city as to the terms upon which power shall be 
brought in, an application will be made restraining you from 
exercising such privilege within the city limits until such time 
as you have made application to the city, and an agreement is 
reached.M

Throughout all the length of the case the same objection, 
for apparently the same reason, is made—the objection that the 
appellants have no right to import power into the city, that the 
city con forbid this, and that its consent must be obtained at a 
price. In their Lordships’ opinion, for the reasons already stated 
that eontention is not well founded in law.

It is here proper to state that, as the result of the argument 
before their Lordships’ Hoard, the demands of the respondents 
were conveniently placed before their Lordships by their learned 
counsel, and an order or decree is now asked under the following 
four heads:—

1. That it may be declared that the defendants have not the right 
to use the three poles on the south side of Thistle street lane and the 
three poles on the east side of Mill street mentioned in the permit 
No. 3343, dated 8th September, 1905, for the transmission of electric 
energy for the purpose of working the street railway which has been 
produced outside the city limits, or has been produced by means of 
electric energy or other power produced outside the city limits.

That it may be declared that the works of the defendants situate 
at Lac du Bonnet ami the machinery there installed constitute a power 
house, engines and machinery within the meaning of clause 11 of 
by-law No. 543 of the city of Winnipeg referred to in the pleadings 
herein, and that the defendants have failed in this respect to fulfil 
the conditions mentioned in the said by-law, and that their enjoyment 
of the privileges conferred by the said bv-lnw should cease until the 
defendants comply with the said conditions as contained in the said 
clause 11 of the by-law.

3. That it may Ik- declared that the defendants have no right 
without the consent of the City Council to erect poles or wires in the 
streets, lanes or highways of the city of Winnipeg, for the purpose 
of transmitting electric power developed outside the city limits.

4. That the defendants may be restrained from using without the 
consent of the city any poles and wires erected by them, for the pur
pose of transmitting electric power developed outside the city limits, 
and from erecting any poles or wires to lie used for such purpose 
without the like consent.
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It is not necessary to enter upon the question of whether the 
language of these orders squares with that employed in the suit 
—probably at least it is not inconsistent with it. Their Lord- 
ships are of opinion that the orders thus sought are beyond the 
rights of the respondents.

With regard to the first, conclusion, in their Lordships' opin
ion, the defendants have the right to use the poles mentioned for 
the transmission of energy for the purpose of working the street 
railway.

As to the second conclusion, that it may be declared that the 
Lac du Bonnet works and machinery constitute a power house, 
etc., within the meaning of clause 11 of the by-law, and that the 
defendants have failed to fulfil the conditions in the by-law, and 
that their privileges should cease until they so do, their Lord- 
ships are of opinion that this proceeds entirely upon the error 
already referred to. The power houses for conversion, reduction 
and distribution already within the city amply satisfy the pro
visions of the by-law, and there is no occasion for attempting 
to extend those provisions to power houses, etc., sixty or seventy 
miles away, or to import into any arrangements between the 
city and the appellants a prohibition which nowhere expressly 
appears against importation of power.

As to the third conclusion, that it may be declared that the 
defendants have no right, without the city’s consent, to erect 
poles or wires for transmitting power developed outside the city 
limits, their Lordships cannot agree to such a declaration, which 
is inconsistent with the view already expressed, adverse to the 
restriction of the importation of power.

As to the fourth conclusion, that the defendants may be re
strained from using, without the city’s consent, poles or wires 
for transmitting power developed outside the city limits, that 
conclusion is clearly negatived for the reasons already given.

It is unnecessary, in the view of their Lordships, to enter 
upon the question which bulked somewhat largely in the argu
ments. namely, the position of the city as having itself been a 
participant in the benefits to be derived from the introduction of 
power from outside. It appears to be clear that, not only sub
sequent to the formation of the appellant company, but prior 
thereto, and during the regime of their predecessors, the city 
and all the companies concerned co-operated, permits were 
granted for the erection of poles, orders were issued by the city 
in regard to location and otherwise, and provision was made for 
the service of the city as a consumer on specially arranged 
terms. After the amalgamation elaborate arrangements xvere 
made for the erection of a sub-station and for carrying out all 
arrangements consequent upon the introduction of power from 
outside, such introduction being mentioned in letters proceeding 
from the city officials. It is also apparently matter of common
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knowledge that, while the city was thus impliedly assenting, and 
indeed actually co-operating, in regard to the scheme, the appel
lants were, on the other hand, in the course of expending millions 
of dollars on the completion of the scheme. Whether such action 
on the part of the city, carried on during a long term and with 
the knowledge of expenditure as referred to, would bar the rights 
of the city to such an objection against the introduction of power 
which is at the bottom of all these protracted legal proceedings, 
need not of course be separately determined, the view of their 
Lordships on the fundamental rights of parties being as above 
stated.

Their Lordships are of opinion that both of the judgments 
of the Court below were erroneous. The learned trial Judge, 
Mathers, J., decided substantially in the terms of the orders 
formulated at the Bar of the Board by the respondents’ counsel, 
that the appellants were not entitled to erect or maintain poles 
or wires in the streets of the city for the purpose of transmitting 
electrical energy developed outside. Upon that their Lordships* 
opinion has been already expressed. On appeal, however, it was 
held that the appellants had no right to erect or maintain such 
poles for the transmission of electric energy for any purpose 
other than their street railway. In other words, as the respond
ents’ case puts it, the Court held that the rights of the company 
to use the streets without the assent of the city for the trans
mission of electrical energy, wherever produced, are confined to 
one purpose, namely, the purpose of operating its street railway. 
This decision, their Lordships think, goes far beyond the real 
point which was at issue between the parties, and the respondents 
not unnaturally expressed themselves willing to accept the view 
of Mathers, J. But in both cases, for the reasons given, their 
Lordships think that the suit under all its heads falls to be dis
missed, and they will humbly advise 11 is Majesty accordingly 
that the appeal of the Winnipeg Electric Railway Company 
should be allowed and the cross-appeal by the city of Winnipeg 
be refused. The city will bear the costs of the proceedings at 
this Board and full costs in the Courts below.
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SASK. SCOTNEY v. SMITH BROS. & WILSON.

8. C. Saskatchewan Supreme Court. Trial before Brown, J. May 13, 1012.
1912
-----  1. Master and servant (| IIB4—162)—Liability of master—Assump-

May 13. thin of ri »k by servant—Failure to complain.
Where the n mle of laying hrick in a cornice at the top of a brick 

wall 50 feet in height, which was in itself architecturally sound, was un
safe as a result of the system or method of laying it adopted by ser
vants of the defendant other loan the plaintiff, the master will be 
liable for injuries sustained, through the falling of the wall, by a ser
vant, an experienced bricklayer, who. without complaint as to the man
ner in which the work was being done, continued to work thereon, 
where, notwithstanding he knew that the manner of laying hrick was 
unsafe, he did not fully appreciate the real danger he was incurring.

[Ainslte Mining ami It.W. Co. v. McDougall, 42 Can. S.C.IJ. 420; 
hi ml an y v. Davidson. 19 W.L.R. 433, and Smith v. Baker, r 1 stl 11 A.C. 
325, specially referred to.]

2. Master and servant (8 11 A 4—06a)—Master's duty as to walls—
What risks assumed—Volenti non fit injuria.

Notwithstanding a servant knew that the method adopted by other 
servants of the defendant in laying brick in a cornice at the top of 
a wall 50 feet in height, was unsafe, and was also aware of the risk 
of injury therefrom, where he did not appreciate the real danger, and 
had reason to assume that those responsible for building the wall in 
such manner were exercising due care that it did not proceed to the 
danger point, the maxim volenti non fit injuria is inapplicable, as the 
only risk of injury the plaintiff voluntarily agreed to assume as 
part of his employment was such as he would have incurred had the 
work been carried on according to safe methods.

[Smith v. Baker, [1891] A.C. 325, applied.]
3. Damages (8 III.14—1921 — Compensation—Permanent injuries.

$5,500, as general and special damages, is fair and reasonable for 
injuries sustained through a master's negligence by a bricklayer 27 
years of age, capable of earning $1,200 to $1.500 per annum, where 
his injuries would undoubtedly prevent him ever again following his 
trade, as one foot was injured, his head cut, nose broken, two teeth 
knocked out. and his back hurt so as to prevent his doing any work 
involving stooping or lifting.

statement Trial of an action against employers for damages for per
sonal injuries to a workman through negligence.

Judgment was given for the plaintiff for $5,500 and costs.
F. W. G. Haultaiii, K.C., for plaintiff.
A. Casey, for defendant

Brown, j. Brown, J. :—The defendants are building contractors, and as
such were, on August 25th, 1910, erecting a large brick build
ing for Campbell Bros. & Wilson of the city of Regina. The 
plaintiff is a bricklayer by trade, and was on that date in the 
employ of the defendants and engaged with others in the con
struction of this building. The walls of the building were solid 
brick nine inches in width, and the east side wall, being the one 
on which the plaintiff was working on the day in question, 
was some 107 feet in length, having a pilaster at each end in 
width some 17 feet and having five other pilasters, each about
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six feet wide, alternating with the windows. The wall was 
slightly over 50 feet in height, and the pilasters extended the 
full height of the wall. The plans called for the crowning of 
this wall with a cornice having a projection of nine inches be
yond the wall itself and five inches beyond the pilasters, the 
pilasters projecting four inches beyond the wall. The con
struction of the cornice over the windows, or on the 
wall between the pilasters, was accomplished by five projecting 
courses of brick, the first two courses projecting two and three- 
eighths inches each, the third course one and three-quarter 
inches, and the other two courses one and a quarter inches each, 
so that the wall at the top of the fifth projecting course of 
bricks was practically eighteen inches in width. The plans also 
called for three more courses of brick on the top of the last pro
jecting course. There were ten bricklayers engaged in the work 
of building this wall, located at various points along its full 
length. One of them, called Lloyd, was working over the most 
northerly window, and the plaintiff was working over the win
dow next to Lloyd. While just completing the laying of the 
row of stretchers of the second course of bricks above the last 
projecting course, all the portion of the wall above the window 
where the plaintiff was working down to the base of the cornice 
and between the pilasters slid out, the plaintiff going with it 
and falling some fifty feet to the ground. A similar portion of 
the wall over the most northerly window, on which Lloyd was 
working, fell at practically the same time. It fell probably a 
moment before, because the plaintiff says he noticed Lloyd 
ahead of him as the two of them were falling to the ground 
below. The other portions of the wall remained in. act, except 
that each of the three pilasters adjacent to the falling portions 
were torn away somewhat at the sides. There is some conflict 
of testimony as to how much of the wall had been completed at 
the time of the accident. This conflict is evidently simply the 
result of mistaken impression or defective memory, and is not 
material, for in either view the result is practically the same. 
I accept, however, the defendants’ version, and find under the 
evidence that the fourth projecting course of bricks over the 
windows bad been fully completed. The fifth or last projecting 
course had a stretcher laid backed up with a header and leaving 
a space of some four or five inches on the inner side of the 
wall not tilled in. The sixth course had a stretcher laid backed 
up by a clip-bonding row and leaving eight or nine inches from 
the inner side of the wall not filled in ; and the row of stretchers 
was just being completed on the seventh course, when the wall 
gave way, precipitating the plaintiff and Lloyd to the ground, 
and resulting in serious injury to both of them. The plaintiff 
by this action seeks damages against the defendants, alleging 
negligence against them, and setting up that the wall was con-
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SASK. struuted unsafely and in a defective and improper manner, in 
§7c that the cornice was too heavy to be constructed without tie-
1912 irons and the use of props, and further, that it was not properly
---- backed up during its construction, and that in consequence the

Sluinky Wall fell, with the resulting injuries to the plaintiff. I am satis- 
Smith Bbok. fled from the evidence that the cornice-work was not of an un- 

&, Wilson, usual or difficult character to build, that the whole structure 
Brow.., j. was architecturally sound, and that there was no necessity for 

using either tie-irons or props in the construction of the wall or 
any portion of it. It could and should have been built safely, 
without the use of either. It is not customary to use either in 
the construction of such cornices, and the defendants cannot 
be said to be negligent in not using the same. It is, however, the 
custom of the trade in building a cornice to back up completely 
each course of bricks as it is laid before proceeding with another 
course. Charles Willoughby, one of the witnesses for the de
fence, who has had much experience in this class of work, states 
that he never saw a cornice built that was not backed up solid, 
and the evidence of all the witnesses is to the effect that such is 
customary. It is regarded as the sane and safe method, for in 
that way the projecting bricks are so bonded that they cannot 
fall, unless, of course, the walls are architecturally at fault. In 
this case the wall was architecturally sound, and in the ordinary 
course of events should not have fallen if properly backed up 
during its construction. Any departure from the custom of 
backing up each course in building a cornice is fraught with 
more or less danger, because it is difficult for an operative to 
know at what time the equilibrium has been so shifted that the 
projecting portion has lost its support. The material used, 
both as to mortar and brick, was of good quality, and the wall 
did not fall because of defective material. I am convinced, 
however, notwithstanding the opinion of some witnesses to the 
contrary, that the wall at the time it fell had reached the danger 
point. The evidence of Butler, for the plaintiff, and of Puntin 
and Chambers, for the defence, together with the actual results, 
satisfies me as to that. Chambers was the foreman on this part 
of the work, and stated that he happened to go up on the works 
and noticed that the men were not backing up the wall solid, 
that before giving any instructions on the matter he was sud
denly called down, and when below, saw the corner man raise 
the line for another course: he called to him to back up and 
take no chances, and was on the point of going up to see that 
his orders were enforced when the wall fell. Puntin’s evidence 
under cross-examination (and he was agent of the architect in 
charge) is that it would not be safe to leave two courses of 
brick not backed up, that it should be backed up completely to 
the course before the one being laid. The wall had reached 
that position where there was great danger of it falling, and 
great danger to the men working on it. Both -the plaintiff and
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Lloyd were standing on the back of the wall at the time it gave 
way, for although there was a platform four inches back from 
the inside of the wall, yet at this point the wall was eighteen 
inches wide, and it was necessary to stand on the wall itself in 
order to do their work effectively. They both state that they 
were in the act of laying a stretcher brick when the wall gave 
way from under their feet. In so laying their bricks they were 
doing only what it was natural for them to do; and although it 
was suggested that they must unnecessarily and carelessly have 
applied some force to the outside of the wall, I do not so find. It 
gave way so rapidly that they had no time to get on the plat
form or save themselves. I ain of opinion, and find, that the 
wall fell while the plaintiff was working on it in the natural 
course of his employment, and that it fell because of the neglect 
to fully back up each course of bricks laid. It is pointed out 
on behalf of the defendants and emphasized that the wall over 
the three south windows did not fall, although built in precise
ly the same manner and to the same point in construction, and 
this is a matter to which I have naturally given serious con
sideration. On the other hand, there is the fact that the wall 
over two windows gave way at practically the same time, and 
the undisputed evidence is that the falling of the one could not 
have been caused by the falling of the other, because of the 
intervening and saving pilaster. As I have already stated, 
the whole wall had, I believe, reached the danger point, and a 
very slight difference in projection of the cornice (and the 
evidence shewed there were slight variations in projection even 
over the same window) or in manner of construction may, in 
my judgment, be the explanation of why the wall should go 
at one point and not at the other.

I am not much impressed with the idea that a man working 
on the wall would help to support it. That would undoubtedly 
be true if the workman did nothing but stand still and hold 
the wall down, but a man who was doing his work would con
tinually be altering his position. He would be moving along 
the wall as the bricks were laid; he would be reaching for 
bricks and mortar, and in doing so would constantly be turn
ing towards the platform; he would occasionally have one foot 
on the platform and one on the wall; in laying his brick and 
cutting off the mortar he would have to lean well forward and 
as it were look over the brick being laid to see that it was well 
and truly laid, and in doing this on a wall as wide as this one 
was at this point, the operative might very naturally rest one 
hand, supporting the body, at varying points forward on the 
wall. In thus doing his work each man might very naturally 
vary in some degree from his fellow-workmen, and this is what 
I refer to by slight variations in manner of construction ns be
ing an explanation of the wall falling at one point and not 
another.
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There is no evidence of any personal negligence on the part 
of the defendants. The building, as already stated, was archi
tecturally sound; they had supplied good material with which 
to construct it; Chambers, their foreman, was a competent man, 
and had been in their service for six years; the men working on 

Smith Bros, the wall were apparently all competent men; and the defen- 
& Wilson, dants had no reason to anticipate that the wall would be built 

Brown?j. otherwise than in a proper and customary way. If they are
liable at all, it must be by reason of the negligence of their 
servants. The method of construction adopted in this case, and 
which in this respect was the customary method, was to stretch 
a line the full length of the building. The corner-men, called 
also the line-men, had control of this line. They raised and 
placed it, and the intervening men were supposed to work to the 
line. This was done to ensure uniformity in procedure and 
accuracy in work. In this case the corner-men raised the line 
before the backing-up was completed, and the intervening men, 
in accordance with the custom, worked to it. The plaintiff and 
Lloyd were two of the intervening men, and this is the reason 
given by them for not backing up, and building the wall as they 
did. That smeh is the practice is confirmed by the fact that in 
this case all the intervening men so acted, and by the further 
fact that Chambers, when giving instructions to back up just 
before the wall fell, gave same to the corner-man. I do not 
find that Chambers, the foreman, gave instructions to build 
the wall or any part of it without backing up, but on the other 
hand, if he at any time gave instructions to back up, as he says 
he did, I find that neither the plaintiff nor Lloyd heard or re
ceived such instructions. They having been stationed on the 
wall by the foreman, proceeded to work without receiving any 
special instructions, and they did not back up simply because 
they followed the line set for them by the corner of line men. 
It was no advantage to the defendants that the wall should be 
built otherwise than in the usual way, the only apparent object 
being to make it easier for the operative, as he thus would not 
have to stoop so far, and the strain on his back would in conse
quence be lessened. Moreover, the evidence of the plaintiff and 
Lloyd shews clearly that they knew the method adopted here 
of building the cornice was not the customary method or a safe 
one, that the proper and safe way was to back up completely 
each course of bricks as laid. The plaintiff in his examination 
for discovery deposes as follows:—

54. Q. And it is the ordinary practice to carry the wall up with 
the cornice as you build ItT

A. Yes.
55. Q. And that is the way you would consider that a cornice 

should be built, that is, the wall to be carried up with the cornice? •
A. Yes.
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50. Q. Now as a practical bricklayer you know that the wall SASK.
should he carried up along with the cornice? -----

A. Well, that is the way it is mostly done.
57. Q. Yes, that is the way you would do it, if you were left to 1912

yourself to do it? —
A. Yes. Scotxey

58. Q. Why would you do it that way? Smith linos
A. I would consider it safer. & VVîlso.v.

Lloyd also in his examination for discovery deposes as Brown, j. 
follows :—

98. Q. Mr. Scotney, in answer to this question, replied “Yea"; "And 
it is the ordinary practice to carry the wall up with the cornice as 
you build it?" Do you give the same answer?

A. Yes.
99. Q. You give the same answer?
A. Yes.
100. Q. And the safe way to do it?
A. It is the safe way to do it.

Again, Albert Sharley, who was called in rebuttal on behalf of 
the plaintiff, says a bricklayer is supposed to know how to 
build a cornice and that it should be backed up. From this and 
the evidence generally I am satisfied that the men on the wall, 
including the line men, had similar knowledge in this respect to 
the plaintiff.

Notwithstanding this knowledge, neither the plaintiff nor 
Lloyd at any time made any objection or complaint to the fore
man or anyone else alnnit building the wall in the manner pur
sued by them. In fact, all the men apparently continued to 
work in this way, without objection or complaint, and without a 
full appreciation of the real danger they were incurring. It is 
quite apparent that neither the plaintiff nor Lloyd nor any 
other of the ten operatives knew that the wall had reached so 
dangerous a point in its construction, otherwise they would have 
hacked the wall up or left the works.

On this state of facts, are, firstly, the defendants, apart from 
the question of contributory negligence, liable! And, secondly, 
if they are, are they relieved of that liability by contributory 
negligence on the part of the plaintiff! And, thirdly, if the 
above questions must lie answered favourably to the plaintiff, 
what damages is he entitled to!

Dealing with the first question ; it is the duty of the master 
to provide fit and proper places for the workman to work in 
and a fit and proper system and suitable materials with 
which to work: Ainslie Minina and Railway Company v. .1/c- 
DoufjaU, 42 Can. S.C.R. 420; Lindsay v. Davidson, 19 W.L.R.

In Smith v. Raker, [18911 A.C. 325 at p. 339, Lord Hals- 
bury is reported as saying:—

I think the cases cited at your Lordship’s Bar of Sironl v. Cameron 
1 Sc. Seas. Caa., 2nd series, 49.1, and the Rattonshill Coal Company 
v. Mcfluire, 9 Marq. 900, catabliahed conclusively the point for which
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they were cited, that a negligent system or a negligent mode of using 
perfectly sound machinery may make the employer liable quite apart 
from any of the provisions of the Employers’ Liability Act.
And Lord Watson, at p. 353, says:—

It does not appear to me to admit of dispute that, at common law, 
a master who employs a servant in work of a dangerous character is 
bound to take all reasonable precautions for the workman’s safety. 
Tlie rule has been so often laid down in this House by Lord Cran- 
worth, and other noble and learned lords, that it is needless to quote 
authorities in support of it. Hut, as I understand the law, it was 
also held by this House, long before the passing of the Employers’ 
Liability Act, 43 and 44 Viet. ch. 42, that a master is no less 
responsible to his workman for personal injuries occasioned by a 
defective system of using machinery than for injuries caused by a 
defect in the machinery itself.

And in Dawbarn on Employers’ Liability, 4th ed., at 
p. 15.—

A further duty of a master is to conduct his business on a proper 
system, and with due and reasonable care for the safety of his ser
vants, and judging from the remarks of Lord Cranworth in the case 
of Sword v. Cameron (1839), 1 D. 439, it would appear this is a duty 
cast upon him whether lie personally attend to his business or other-

1 have no hesitation in holding that the system or mode or 
method of constructing this wall was of a negligent character. 
The men who were responsible for the system or method of 
construction adopted were the servants of the defendants, other 
than the plaintiffs or Lloyd, and because of this negligence on 
the part of their servants, the defendants, under the above 
authority, would in my opinion be liable.

The second question must in my judgment, under the 
authority of Smith v. Baker, [1891] A.C. 325, be answered in 
the plaintiff’s favour. In that case, Lord Halsbury, at p. 336, 
says :—

It appear» to me that the proposition upon which the defendant» 
must rely must lie a far wider one than ia involved in the maxim 
volenti non fit injuria. I think they must go to the extent of saying 
ing that wherever a person knows there is a risk of injury to him
self, he debars himself from any right of complaint if an injury 
should happen to him in doing anything which involves that risk 
. . . In both Thomas v. Quartermaine, 18 Q.B.D. 685, and in
Yarmouth v. France, 19 Q.B.D. 647, it has been taken for granted 
that mere knowledge of the risk does not necessarily involve consent 
to the risk. Bowen, L.J., carefully points out in the earlier case 
(Thomas v. Quartermaine) that the maxim is not "scientia non fit in
juria,” but “volenti non fit injuria." And Lind ley, L.J., in quoting 
Bowen, L.J.’s, distinction with approval, adds (19 Q.B.D. 660) : "The 
question in each case must be, not simply whether the plaintiff knew of 
the risk, but whether the circumstances are such as necessarily to lead 
to the conclusion that the whole risk was voluntarily incurred by the 
plaintiff
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And again at page 338 :— SASK

I am of opinion myself tirnt in order to defeat a plaintiff’s right Ity ^ (■.
the application of the maxim relied on, who would otherwise be en- jgjg
tilled to recover, the jury ought to be able to afiirm that he consented -----
to the particular thing being done which would involve the risk, and Scotket 
consented to take the risk upon himself. „ **Smith linos. 

A \\ II SOX.And Lord Watson, at p. 355:—
In its application to questions between the employer and the ein- Brown.j. 

ployed, the maxim volenti non fit injuria as now used generally 
imports that the workman had either expressly or by implication 
agreed to take upon himself the risks attendant upon the particular 
work which he was engaged to perform, and from which he has suf
fered injury. The question which has most frequently to be con
sidered is not whether he voluntarily and rashly exposed himself to 
injury, but whether he agreed that, if injury should befall him, the 
risk teas to be his and not his master’s. When, as i« commonly the 
case, his acceptance or non acceptance of the risk is left to implica
tion, the workman cannot reasonably be held to have undertaken it 
unless he knew of its existence, and appreciated or had the means of 
appreciating its danger. But assuming that he did so, / am unable 
to accede to the suggestion that the mere fact of his continuing at 
his work, icith such knowledge ami appreciation, trill in every ease 
necessarily imply his acceptance. Whether it will have that effect or 
not depends, in my opinion, to a considerable extent upon the nature 
of the risk, and the workman's connection with it, as well as upon 
other considerations which must vary according to the circumstances 
of each case.

Lord Ilersohell at p. 3f>0 says
Where a person undertakes to do work which is intrinsically dan 

gerous. n : withstanding that reasonable care has been taken to render 
it as lit' dangerous as possible, he no doubt voluntarily subjects him 
self to the risks inevitably accompanying it, and cannot, if he suffers, 
be p< • ted to complain that a wrong has been done him, even though 
the -.e from which he suffers might give to others a right of action.

And again, at p. 362:—
It is quite clear that the contract In-tween employer and employ 

ed involves on the part of the former the duty of taking reasonable 
care to provide proper appliances, and to maintain them in a proper 
condition, and so to carry on his operations as not to subject those 
employed by him to unnecessary risk. Whatever the dangers of the 
employment which the employed undertakes, amongst them is certain 
ly not to be numbered the risk of the employer’s negligence, ami the 
creation or enhancement of danger thereby engendered.
And at p. 365:—

I think that the judgment in Yarmouth v. France, 19 Q.R.D. 647, 
was perfectly right ; but I should not lay the same stress as Lindley,
L.J., did upon the fact that the workman had remonstrated against 
the risk to which he was exposed, and on being told to continue his 
work did so to avoid dismissal. For the reasons which I have given 
I think that where a servant has been subjected to risk owing to a 
breach of duty on the part of his employer, the mere fact that he
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SASK. continues his work, even though he knows of the risk amt •toes not
g ç, remonstrate, <lova not preclude hi* recovering in respect of the breach
Iq 12 °f du*.V, hy reason of the doctrine, volenti non fit injuria, which in
____ my opinion has no application to such a case.
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In this dise, did the plaintiff know the risk and consent to 
incur it! I am of opinion that he did not. He knew that it 
was an unsafe procedure to build the wall in this way, be was 
as much aware of the danger as anyone else, hut lie did not ap
preciate and could not be expected to have appreciated the real 
danger to which the failure to hack up several courses had led. 
lie was too busy about his work to make any such fine calcula
tions. Again : he cannot be said to have consented to incur any 
such risk. He had reason to assume that those who were 
responsible for building the wall in this way were exercising 
due care that they did not proceed to the danger point. He in 
entering upon his work had reason to assume that the wall 
would be constructed along safe methods. He voluntarily 
agreed to incur all risks incidental to the wall being built by 
safe methods. But it cannot be said, to use the words of Lord 
Ilalsbury, “that lie consented to the particular thing being 
done “which involved the risk, and consented to take the risk 
upon “himself.” The corner or line-men, were at fault. They 
were negligence in constructing the wall in this way. The plain
tiff simply followed the procedure which they mapped out, and 
it was part of their business to map out the procedure. To 
apply the language of Lord Herschell on p. 262, of Smith v. 
Baker, 11K!M | A.C. 225, whatever the dangers of the 
employment which the plaintiff undertook, amongst them 
is certainly not to be numbered the risk of the em
ployer’s negligence (or the risk of negligence on the 
part of fellow-employees). And again, his language at 
p. 365, when the plaintiff was subjected to this risk 
brought about by the negligence of his fellow-employees, and 
which I have held amounted to a breach of duty on the part of 
the defendants, the mere fact that he continued his work, even 
though he knew there was danger, and did not remonstrate, 
does not preclude his recovering by reason of the doctrine, 
**volenti non fit injuria.”

Having thus found the defendants liable, the plaintiff is 
unquestionably under the evidence entitled to substantial dam
ages. His injuries as a result of the fall were severe. The 
marvel is that they were not more so, as he fell a distance of 
over fifty feet. His right foot was injured, head cut, nose 
broken, two teeth knocked out, and what was more serious, his 
back was hurt. He was confined to the hospital for some eight 
days and in bed at bis home for two weeks, and after getting 
out of bed he was obliged to use crutches for some six weeks. 
He has ever since had a weak back, accompanied by more or
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less pain which lias prevented him from doing any kind of 
labour that involves stooping or lifting. lie also suffers from 
neurasthenia. He has been practically unable to do any kind 
of work since the accident, and the evidence indicates that he 
will not likely ever again be the man he was. He may in time 
be able to go back to his work as bricklayer, but the chances smith Hbos. 
arc against it. He is, however, by no means in a helpless con- & Wilson. 
«lition. and 1 would jmlge that with care lie will 1m- able to earn b^Tj. 
a fair competence at some occupation. He is 27 years of age, 
and was earning (15 cents an hour and cn "*& of earning at 
his trade from $1,200 to $1,500 per annum. It is difficult 
under such circumstances to fix with any degree of certainty 
the damages which the plaintiff has suffered. I can only use 
my best judgment in the matter, which is that $5,500 would be 
reasonable and fair, this amount to cover both special and 
general damages.

There will, therefore, In- judgment for the plaintiff for 
$5,500 and costs.

Judgment fur plaintiff.

SASK

S. C.
1912

Scotney

LLOYD v. SMITH BROS. & WILSON. SASK.
Saskatchewan Supreme Court. Trial before Itrown, ,1. Map 13, 1912. g
1. Damages (g III J4—192)—Compensation—Pebmanent injuries-—In- 1912

STANCE OF AMOUNT. ------
A verdict for $4.000 dumngc<« in not exeettive for injure1' !*•

received by n bricklayer 2f> year* <»f age. who was capable of 
earning $1.200 to $1,500 per year, where hi* injurie* resulted in 
a weak back and neurasthenia, ami he had been unable to do much 
work since receiving such injuries, except nome at his trade, which 
h«- did with great dilliculty and limitations, and, while the cham-es 
for complete recovery were not very hopeful, vet it seemed probable 
that in a reasonable time lie would lie able to resume work at his 
trade and to earn a fair livelihood.

\Seotney v. Smith tiros, amt Wilson, 4 D.L.R. 134. followed and 
applied.]

Trial of an action against employers for damages for per- statement 
sonal injuries to a workman, through negligence.

F. IV. G. Ilaultain, K.C.. for plaintiff.
A. Casey, for defendants.
Brown, J. :—F«>r the reasons given in the ease of Scotney nn>«n, j. 

v. Smith Bros. <(• Wilson (ante 4 D.L.R. 154], 1 find that the 
plaintiff is entitled to recover. The only question is the amount 
of damages that ought to be allowed. This plaintiff was also se
verely injured, though not so severely as the plaintiff in the 
other ease. As a result of his injuries he has been suffering 
from a weak back and neurasthenia, and has been unable to do 
much work since the time of the accident. He has, however, 
done some work at his trade, but with difficulty and great 
limitations. His chances for e recovery are not very

4

95
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SASK. hopeful, but in a reasonable time it seems probable that he 
will be able to go baek to his trade. In any event 1 feel confi
dent, under the evidence, that he will be able to earn a good 
livelihood. He is twenty-five years of age, and was capable of 
earning at his trade an amount similar to that of the plaintiff 

Smith Bros. in the other case. I fix the damages in this case at $4,000, 
& Wilson, this amount to cover both special and general damages.

BrwTj. There will therefore be judgment for the plaintiff for $4,000 
and costs.

Judgment for plaintiff.

QUE.

C. R.
1912

May 23.

Statement

Argument

TURGEON v. BOURGEOIS.
Quebec Court of Review, Tellier, DcLorimicr and Dunlop, JJ.

Man 23, 1912.

1. Payment (8 IV—30)—Application—Indication in deed—Third party
—Revocation before acceptance.

An indication of payment in favour of a third party who does not 
intervene or appear in the deed of sale containing the indication of 
payment- does not constitute a delegation of payment until it has been 
formally accepted by the creditor in whose favour it is made, and may 
be revoked by the parties to the deed at any time before such accept-

2. Payment (8IV—30)—Insolvent debtor directing payment to
creditor—Non-acceptance by him—Liability as fob a pre
ference.

Where an indication of payment is made in a deed of sale to 
which the creditor is not a party by an insolvent trader who sells part 
of his assets a few days prior to his formal abandonment and the third 
party has not accepted the indication so as to transform it into a 
delegation of payment, such indication does not constitute a preferen
tial payment to the detriment of the other creditors, and no action will 
lie against the third party who has not accepted the same.

This was an appeal by one of the mis en cause, Dame E. St. 
Denis, from the judgment of the Superior Court, Demers. J., 
rendered on December 27th, 1010, whereby the action of the 
curator, respondent, to obtain the cancellation of a clause in a 
deed of sale passed by an insolvent, was maintained both aa 
regards the defendant and all the mis cn cause.

The appeal was allowed.

J. P. Whelan, for the appellant, argued that the mere uni
lateral expression of the will or intention of the insolvent, even 
if fraudulent, did not constitute any delegation of payment and 
no contract ever took place between the insolvent and the appel
lant as she was not a party to the contract. Reference was made 
to Duggan v. Trcnholmc, 17 R.L.N.S. 403; 5 Mignault, p. 608 
et see/. : Dttbuc v. Charon, 0 L.C.J. 79; Peeves v. Darling, 
M.L.R. 4 Q.B. 857; Mallette et al. v. Hu Jon, 22 L.C.J. loi-,
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Lajoie v. Dcsaulnie rs, 2 D.C.A. ( Duriun > 241 ; Ethier v. Paqiu Itr, ^UE 
12 R.L. 184 ; Société Permanente de Construction Jacques Car- j.
tier v. Robinson, 1 D.C.A. 32; 870, 877 (\P. 1912

T. R in fret, for respondent. Tibomh

May 23, 1012. The unanimous judgment of the Court of n,,, JljKOII 
Review was delivered by

Tellies, J. :—This is an inscription in review on the part of rnur.j. 
the mis <n cause, Daine E. St. Denis, to obtain the revision of 
the judgment rendered by the Superior Court, on Deeember 
27th. 1910.

The mis <n cause, Campeau and St. Denis, have made an 
abandonment of their property for the benefit of their creditors 
and the plaintiff has been duly appointed as curator to this 
insolvency.

By deed of sale before Perrault, X.P.. on April 24th, 1900, 
these two. Campeau and St. Denis, sold to Bourgeois, the defend
ant. their hotel or restaurant, at No. 561 Demontigny Street East, 
in Montreal, with all its eontents and also ceded to him all their 
rights to their lease of the building and all their rights in the 
license for the sale of spirituous liquors then held by the said 
Campeau and St. Denis. This sale was made for the price of 
$10,000, of which $600 to 1m* paid cash and the balance of $9.400 
was to be paid to divers parties and amongst others $1,500 to 
Dame St. Denis, another of the mis en cause.

On June 17th, 1909, the plaintiff es quai, instituted the pres
ent action against the defendant and the mis en canst. The 
plaintiff alleged, amongst other things, that when the said Cam
peau and St. Denis agreed to this sale with the defendant they 
were notoriously insolvent and this to the knowledge of the 
defendant and of all the mis en cause: that this side was agreed 
upon a few days prior to the abandonment made by the said 
Campeau and St. Denis: that this sale was the result of a fraudu
lent understanding Ik*tween the defendant and all the mis en 
cause and was made for the purpose of allowing the defendant 
to obtain the restaurant therein mentioned A vil prix and for the 
purpose of allowing the other mis # n cause to obtain in the said 
deed delegations of payment in their favour so as to secure 
preferential payment of their claims over the other creditors of 
the said insolvents: that the defendant never paid to the said 
Campeau and St. Denis the sum of $600 cash, as falsely stated 
in this deed : that the purchase price therein mentioned is 
ridiculous and does not represent the value of the said hotel or 
restaurant, and that the payments to be made thereafter are 
spaced so far apart that it is impossible for the creditors to 
realize effectively on the assets of these insolvents.

10 I D.l R.
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QUE The plaintiff is (/uni. therefore concludes that this deed of sale
U. II.
1912

he declared false and fraudulent and he set aside, and sub
sidiarily that that portion of the said deed wherein it is stipu
lated that the defendant shall pay the following amounts : $2,'NM) 
to C. Gagnon, $1.500 to Dawes & Vo.. Ltd., $2.20H to M. Lang

ItOI'MIFOlH. lois, $1.600 to E. St. Denis, and $1.500 to Dame E. St. Denis.
wife of Hervé Campeau, la» declared fraudulent, as constituting 
preferential payments in favour of the " -named persons, and
he therefore declared void, null and of no effect ; and that the 
defendant he ordered to pay the afore-mentioned amounts to the 
plaintiff rs quai, to be by him ratably distributed between all 
file creditors of the said Campeau and St. Denis, according to 
their rights and privileges.

At the trial the plaint ill* desisted from the main conclusions 
of his action and proceeded only on the subsidiary conclusions 
I have just enumerated.

The mis en vaunt appellant. Dame St. Denis, met this action 
by a demurrer, which was dismissed with costs, and by a defence 
to the merits wherein she pleaded ignorance of all the allegations 
of the plaintiffs declaration with the exception only of the 
allegation that the deed of sale in question was the result of a 
fraudulent understanding in which she had participated; this 
she denied. She asked the dismissal of the action as far as she 
was concerned.

The plaintiff has not established the allegations of his declara
tion in so far as the appellant is concerned. She was not a party 
to the deed attacked herein : she had nothing to do with it in any 
shape or form : she never accepted nor repudiated the so-called 
delegation of payment made in her favour ; she was never even 
called upon to accept it or to refuse it.

This indication of payment was an indication pure and 
simple ; it did not constitute a perfect delegation of payment in 
the proper meaning of the term ; it could not constitute a pre
ferential payment to the detriment of the other creditors until 
it was accepted, and she never accepted it. Until acceptation 
there could be no i(lien tic droit.** And until such indication 
was accepted it could always Is* revoked by Vampeau and St. 
Denis liefore their abandonment, and after the tournent by
the plaintiff himself. Indeed, after the abandonment, it became 
null : it lapsed and °ouId no longer In* accepted.

By the allegations and conclusions of his action in nullity 
the plaintiff has compelled the appellant to defend herself : he 
has not substantiated the charges of fraud he brought against 
her; lie has failed to justify his prayer that she should lie con
demned to pay costs and he must in consequence pay the costs 
of her defence, and his own in so far as the action directed 
against her Is concerned.

1

11
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AN(* therefore reverse tli.it part of the judgment which eon- QUE.
detuned the appellant to pay the costs of her contestation and , ~,7
confirm the said judgment in so far as it has annulled the indien- jgj-j
tion of payment made in her favour : and the plaintiff es qaal. ----
will pay the costs of the appellant a contestation and all the costs Tl "<iK,,x
iD PeVieW* HM-MHN4.

Appeal allowed.

EVERETT v. SCHAAKE.
B.C.

Britiah Columbia Court of Appeal, Macdonald. C.J.A., Irving and ---------
Gallihcr, JJ.A. June 4. 1912. C. A.

1. Martkb axd skbvaxt (f H B 3—144 >—Liability is mantkb—Ux- 1912
(Il'ABUKD MACH INK PRODUCT Of WoMKS—TkhTIXO AND IX8PECTIXG—
B.C. Factorikh Act (19111 en. H. suc. .T2. .Tunc 4.

A machine which was no part of a factory or plant, hut a product 
thereof manufactured for a customer, is not within the words or 
intention of see. 32, eh. S of the lt.C. Factories Act of 1911. which re 
quires the secure guarding, so far a- practicable, of all dangerous 
parts of mill gearing, machinery, shafts, etc., so as to render a 
manufacturer liable where a servant sustained injuries while testing 
such newly constructed machine, by coming into contact with a jsir 
tion thereof which was not guarded as such section required, since it 
was necessary that such portion should lie exposed to view in order 
that all parts of the machine might lie properly inspected.

2. Master am» servant (8 II K 0—275)—Tkstixu xkw MACHINE—UN
GUARDED HAWS—KNOWLEDGE OK SERVANT—BRIXOIXU TO ATTKXTION
OF KORKMAX—It. C. EMFI.OYKRH’ LiAIIII.ITY AvT.

Where a servant, who was directed to test a machine manufactured 
by the defendant, called the attention of the defendant’s foreman to 
the danger of doing so without the guarding of rapidly moving saws, 
and was thereby injured while making such test, the jury may find a 
verdict against the master under B. V. Employers’ Liability Act.

•t. New triai. (8 III H—19)—Erroneous verdict—Failure ok jvry to
FOLLOW IX STRICTION K.

Where an action for an alleged breach of the Factories Act and the 
It. Employers’ Liability Act us well, was improperly submitted to 
the jury on the theory of a common law liability arising from an 
alleged breach of the former Act. upon the jury returning a verdict 
of #2.SHO for the plaintiff, and I icing asked what damages they would 
award if they were to decide the case under the Employers’ Liability 
Act. they answered #2.SSO, a new trial will lie granted if the jury have 
failed to answer questions submitted to them on the question of volun
tary assumption of risk which would lie material to the question of lia
bility under the latter Act.

4. Negligence ( 8 î It -—15)—Liability of manufacturer— Servant's
ASSUMPTION OF RISK—STATUTORY DUTY.

The defence of ralenti non fit injuria is not available in an action 
for injuries sustained through a breach of a statutory duty imposed 
by the Factories Act.

[Iladdeleg v. Karl Granville ( 1HS7 ). 19 <j. It.l). 423. and Itodgrru \.
Hamilton (Vitim Co., 23 Ont. 11. 425, and Lore v. Fairrinr. 10 II.C.R.
330, specially referred to.]

An appeal by the defendant from the judgment at trial in 
favour of the plaintiff in an action for damages for personal 
injuries, the jury having fixed the damages at $‘2,880.

The appeal was allowed and a new trial ordered.

Statement
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St it lenient

The plaintiff was injured while testing a morticing machine 
manufactured for a customer by the defendants in their factory. 
The plaintiff, an experienced journeyman machinist, had been 
employed for three weeks prior thereto in building and finishing 
the machine ; in fact, he was the machinist in charge of the con
struction of the machine. On completion lie made two tests to 
see that it ran properly. After these tests the foreman directed 
the plaintiff to make a third test, and it was while making thi> 
third test, and while oiling the machine while running, that the 
plaintiff met with the accident complained of. The plaintiff 
complains of the absence of a guard over the rapidly revolving 
saws. It appears that when the machine was installed in the 
place where it was to be operated, a guard consisting of a hood 
was to he suspended over these saws with suction tubes to take 
away the sawdust and shavings, but it was no part of the 
machine itself. The plaintiff says that he protested to the fore
man against making the third test, because of the want of a 
guard over the saws. These tests, it will be understood, were 
made in the factory where the machine was constructed, not in 
the factory where it was intended finally to be used.

C. IV. Craig, for appellants.
Messrs. G. E. McCrossan and A. M. Harper, for respondent.

Macdonald. Macdonald, C.J.A. :—The plaintiff claims, first, that the de
fendants were guilty of a breach of the Factories Act, R.S.B.C. 
1911, ch. 81, sec. 32, which provides that:—

In every factory nil dangerous parts of mill-gearing, machinery, 
shafting, vats, pa nu, cauldrons, reservoirs, whetd-races, flumes, water- 
channels, doors, openings in the floors or walls, bridges, and all other 
dangerous structures or places, shall be, as far as practicable, securely 
guarded.

The only authority to which we were referred on the scope of 
this section is Redgrave v. Lloyd, 11805] 1 (j.B. 87fi, but in my 
view of the case we get practically no assistance from that deci
sion. In the case at bar, the point is. does the machine, which is 
no part of the factory plant or machinery, but is the product of 
the factory, fall within the aliove quoted section? Whereas 
in Redgrave v. Lloyd, [1895] 1 Q.B. 876, the point was. did a 
machine which was not part of the machinery which supplied 
the motive power, but was a machine operated as part of the 
plant hv machinery which formed part of the motive power, 
fall within the English Act, which is practically identical with 
ours? Had this morticing machine been one used in the manu
facture of the product of the factory, the cases would be identical, 
and there would, in my opinion, be no difficulty in holding that 
it fell within the Factories Act. But not being part of the mill 
gearing machinery or shafting of this factory in any true sense 
of the word, I do not think the Factories Act is applicable. It 
seems to me neither to fall within the words nor the intention
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of the Act. The object of guarding machinery which is being 
used constantly is at least to a large extent to provide familiarity 
with and constant use of the machine. Where a machine is being 
tested not only is it important, as pointed out in the evidence, 
that the different parts should be exposed in order to observe 
whether it be working properly or not. but those making the test 
are in a position to guard themselves and others against inadver
tent or thoughtless acts.

The case went to the jury on two points, first, as to the com
mon law liability arising by the alleged breach of the Factories 
Act, and secondly, under the Employers’ Liability Act. The 
jury, having returned a common law verdict, which in my opin
ion is wrong, we have then to consider whether the plaintiff was 
entitled to succeed on the other branch of the case. That branch 
turns on the direction given by the foreman to the to
test this machine, and the fact that the plaintiff called the fore
man's attention to the danger of doing so, but his. nevertheless, 
carrying out the order which resulted in his injury, l am not 
prepared to say that the jury could not properly find a verdict 
on this branch. After returning their verdict they were asked by 
the learned Judge what damages they would give if they were 
to decide it under the Employers’ Liability Act. They answered 
$-.880, and if it were not for the difficulty which I shall presently 
mention, I should hold that the plaintiff is entitled to that sum. 
The difficulty arises in this way : the jury were directed that as 
a matter of law the Factories Act is applicable to this case, and 
that if they found that it was practicable to guard the machine 
then there was a breach of the Act, and they were told that the 
voluntary assumption of the risk by the plaintiff is no defence 
against a breach of statutory obligation, so that if they came to 
the conclusion that the plaintiff was entitled to recover at common 
law, they need not consider the question of volens. They were 
told, however, that if they came to the conclusion that he was 
entitled under the Employers’ Liability Act, then they should 
consider the question of volens. Having brought in a common 
law verdict, and not having answered the questions submitted to 
them, there is nothing to shew that they have considered the 
question of volens at all. Hence that element in the case has not 
been passed upon by the jury.

I think, therefore, that there should be a new trial.
Irving, J.A.:—It seems to be conceded by the writers of all 

the leading text books that the defence volenti non fit injuria 
is not available to the employer in an action founded on the 
violation by him of a statutory duty. This has been decided by 
the Divisional Court in England : Baddeleg v. Karl GranvilU 
(1887), 19 Q.ti.D. 423, followed in Ontario by the Common Pleas 
Division in Rodgers v. Hamilton Cotton Co., 23 Ont. R. 425. In 
Love v. Fairvieiv, 10 B.C.R. 330. where it was argued that assum-

B.C.

0. A. 
1912

Macdonald,

C0C
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ing tile plaintiff had suffered injuries from the non-fulfilment of 
statutory duties, no right of action was given him, the full Court 
held that there was, and Martin, J., at p. 34ti, held that the 
right to statutory protection could not be lost by waiver.

I think the judgment must be set aside on the ground that 
the provisions of the Factories Act, 1011, eh. SI, see. 52. are inap
plicable to this machine. It was a product of the mill and not 
part of the plant of the factory.

I am of opinion that the order for a new trial should go.
(iALLIHKr, J.A., concurred in the result.

Appml allowed ami new trial ordend.

ONT.

H. C. J.
1912

June 14.

BINKLEY v. STEWART CO.

Ontario High Court. Trial before Teetzel, ./, June 14, 1912.
1. Principal and agent (§111—3.1 )—Liability ok agent—Absence of

NEGLIGENCE—FAILURE TO PLACE INSURANCE—SUBMISSION OF 
APPLICATION.

An agent who hn<l no authority to lnn<l nn insurance company until it 
had approved nn application for insurance, is not liable for failure to 
effect insurance upon property Indore it was destroyed bv fire, where 
lie agreed with the applicant only to submit his application to the 
company for approval, which lie (fid without negligence, and it did not 
appear that he unconditionally agreed to place and effect such 
insurance.

fBaxter v. Jones (1903). If O.L.R. 3(10, and Build Paper Box Co. V. 
Rict (1911), O.W.N. 1117. affirmed; Rudd Paper Box Co, \. Rice, 
D.L.R. 253. 3 O.W.N. 534, 20 O.W.R. 979 (C.A.), and by the Supreme 
Court of Canada. 4 June, 1912, sub nom. Hire v. Rudd Paper Box Co., 
distinguished.]

Statement Action for damages for the defendant’s negligence in not 
effecting an insurance on the plaintiff’s stock, in violation of an 
alleged undertaking or agreement by the defendant, to effect 
such insurance.

The action was dismissed.
II. D. Gamble, K.C., and F. L. Smiley, for the plaintiff.
li. McKay, K.C., and I). T. K. McEwen, for the defendants.

Trttzei. j. Teetzel, J. On the 10th July, 1911, the plaintiff ap
plied to the defendants, an incorporated company carrying on 
business as insurance agents at New Liskeard, for $1,000 in
surance on his stock of goods in his store at Cochrane. The 
insurance was not effected, and the stock was destroyed on the 
11th July.

Upon the evidence, I find the following additional facts : 
(1) that the defendants did not unconditionally agree to place 
or effect the insurance ; (2) that the defendants agreed only to 
submit an application for such insurance ; (3) that the de
fendants did submit such application, and in connection there-

r.

*
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with were not guilty of any negligence; and (4) that it does not 
appear that; the defendants had any authority from any in
surance company to hind it by an interim receipt or otherwise 
in respect of property in Cochrane, unless approved by the 
company.

Upon these facts, the case is excluded from the application 
of such authorities as Baxter v. Jones (1903), 6 O.L.R. 360, and 
Rudd Paper Box Co. v. Rive (1911), 3 O.W.X. 1417.* cited by 
Mr. Gamble.

The action must be dismissed with costs.

ONT.

H.C.J.
191-2

Si EWART 
Co.

Action dismissed.
* Affirmed, Kudd Paper Box Co. v. Itice. 3 D.I..K. 253. 3 O.W.X. 534. JO 

O.W.R. 079 (('.A), ami by the Supreme Court of Canada, 4 June, 1912, 
Hire v. Kudd Paper Box <'o.

HOLDEN v. RYAN. 0NT

Ontario lliyh Court. Trial before Teetzel, ./. July 8, 1912. IM^J
1. Buildings mi A—Do)--Semi-detached iiovkk—Size ok lot—Mv.mii 1913

PAL BKUVLATIOX. --------
A building structurally «livi«l«*«l into two ispinl division# by a wall dulyH 

extending it# whole height with no internal communication, common 
staircase, or common front door, constitute# a pair of semi-detached 
buildings, ami to erect such a building ii|Min a lot which has a frontage 
of only forty feet on a specified street would Ik- a violation of a 
building restriction that every pair of semi-detached building» shall 
be upon land having a frontage on such street of at least fifty feet.

[Ilford Park Kaiaten v. Jacob», [1003] 2 Cli. 522. followed.)
2. Hviliuxon i#I A—9##)—Erection ok apartment moine—Corner lot

—MOI HT PAL Bll LIU.Mi RESTRICTIONS.

It is a violation «if a building restriction that buildings erected 
upon certain lots having a frontage upon some other street as well as 
upon a specified street shall have it# front upon such specified street, 
to erect an apartment building on the corner of such street and 
another street with an entrance to only one of the apartments on the 
specified street and the main entrance for all the other appartments 
on the other street, there being no connection between them and the 
one apartment entered from the specified street.

3. Bvildixuh i8 I A—5)—Municipal rehtrictioxh—Distance non cen
tre ok street.

If the wall of a building which sup|mrts the super-structure and it# 
roof, is not nearer than fifty-five feet t«i the centre line of a certain 
specifici! street there is no violation of a building restriction requiring 
the main wall of huihlings on such street to In- no nearer than such 
distance to its rentre, though the wall of the bay-windows of the 
building is nearer to the centre of the street than fifty-five feet.

4. Buildings <f A—9a)—Municipal building restrictions—Meaning op
“appurtenant."

In a building restriction requiring that every building on certain 
lots “shall have appurtenant to it land having a frontage on" a certain 
street of at least a specified number of f«*et. the word “appurtenant" 
is not to lie given a strict legal meaning but its ordinary popular 
meaning that the building# in question must lie erected upon lots hav
ing the required frontage on such street.



152

ONT.

H. C. J.
11912

Ryax.

Teetzel, J.

Dominion Law Reports. |4 D.L.R.

Action for an injunction to restrain the defendant from 
erecting upon his land a building alleged by the plaintiff to be 
in violation of a certain building scheme, in accordance with 
which the lands were laid out by the original owner, and made 
subject to certain building restrictions running with the laud.

Judgment was given in favour of the plaintiff.
IV. .1. McMaster, for the plaintiff.
IV. <1. Thurston. K.C., for the defendant.

Tketzel, J. :—The restrictions in question, with violation of 
which the defendant is charged, are numbers 3 and 5 of the 
scheme, covered by the covenants in the conveyances and en
dorsed thereon :—

“3. Every building erected upon any such lot shall be either 
detached or semi-detached. Every such detached building (ex
cept stables and outbuildings) shall have appurtenant to it 
land having a frontage on Palmerston avenue of at least thirty- 
three feet : and every such pair of semi-detached buildings shall 
have appurtenant thereto lands having a frontage on Palmerston 
avenue of at least fifty feet.”

“5. Any building (except stable and outbuildings) erected 
upon any such lot, which has a frontage upon some other street 
as well as upon Palmerston avenue, shall have its front on 
Palmerston avenue.”

The defendant s lot has a frontage of only forty feet on 
Palmerston avenue, and Harbord street adjoins to the south. 
The defendant’s plans are for the erection of a building to be 
used as an apartment house or houses ; and, having obtained 
a permit from the city architect, he was proceeding, at the com
mencement of this action, with the erection thereof.

As to the first alleged violation, the plaintiff charges that V 
proposed building is in fact a pair of semi-detached buildings, 
and not a detached building; and that, the total width of land 
appurtenant thereto being only forty feet, restriction number 
3 is thereby violated.

In the proposed building there is a vertical division wall, 
running north and south, extending the whole height of the 
building, dividing it into two equal divisions, and in each divi
sion there are some seven or eight separate apartments. There 
is no door or othef opening in this division wall, so that there is 
no means of access to and from the easterly and westerly halves 
of the building; each half has its independent entrance facing 
upon Harbord street.

I think, upon this question, the case is governed by Ilford 
Park Estates Limited v. Jacobs. [1903] 2 Ch. 522. in which it 
was held that a building structurally divided into two tene
ments on different floors, with no internal communication, com-
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mon staircase, or common front door, constituted two houses, 
within the meaning' of a covenant not to erect more than one 
house on the site. I. therefore, hold that the proposed 
building is in fact a pair of semi-detached buildings, and to 
permit the same to be erected would be in violation of the restric
tion which provides that every “pair of semi-detached buildings 
shall have appurtenant thereto lands having a frontage on 
Palmerston avenue of at least fifty feet.”

Although the word “appurtenant.'’ if strictly construed, as 
urged by Mr. Thurston, would not lie the strict legal expression 
to use, I think that what the parties meant is plain, ami that, 
instead of giving the word “appurtenant” as used a strict legal 
meaning, its ordinary popular meaning must be given to it; and, 
so doing. I find that the defendant, if permitted to erect the 
building in question, would be violating restriction number :i.

Then as to the other condition, I have no hesitation in find
ing, upon a consideration of the plan and the weight of evidence 
at the trial, that tin* proposed building will not have its front on 
Palmerston avenue, as required by restriction number .">, but 
will have its front upon Hartford street.

While it is true that there is an entrance to one of the apart
ments from Palmerston avenue, there is no connection between 
that apartment and any of the others in the building. The 
main entrance for all the other apartments in the easterly half 
of the building is on Harbord street, as is also the main entrance 
for all the apartments in the westerly half of the building.

While it is true that the portion of the building facing 
Palmerston avenue may be described as the front end. it is not 
the substantial or predominating front of the building, which, 
us already stated, having regard to the plan and to the weight of 
evidence at the trial, is on Harbord street, and is, therefore, in 
violation of building restriction number 5.

Among other ingenious and ably maintained defences urged 
by Mr. Thurston, much attention was paid to a defence alleging 
that the plaintiff himself had violated one of the restrictions of 
the scheme, and, therefore, cannot be heard to complain of 
violations by the defendant. 1 do not stop to discuss the law 
which would be applicable if there had been a violation by the 
plaintiff ; but find as a fact that the violation charged by the 
defendant against the plaintiff was not established.

The claim is, that the main wall of the plaintiff's building 
has been erected nearer than fifty-five feet to the centre line of 
Palmerston avenue, in violation of restriction number 1.

in my opinion, it was well established by the plaintiff that 
the main wall of his building is not built in violation of that 
condition. I think the main wall of the plaintiff's building is 
the wall which supports the superstructure ami roof of his house, 
and not the wrall in front of the bay-windows.

ONT.
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ONT. Judgment, therefore, will be, declaring that a building as
II.C.J.

1912
proposed by the defendant would be in violation of conditions 
3 and 5 of the building restrictions in question, and that the
defendant must be restrained from proceeding with the erec
tion of the building unless and until he alters his plan and com
plies with those restrictions.

The defendant must pay the plaintiff's costs of the action.

Judgment fur plaintiff.

B.C. PEARLMAN ». GREAT WEST LIFE ASSURANCE CO.

C. A.
1912

hritixh Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin and 
Galliher, ./«/..4. June 4, 1912.

1. Constitutional law ( g 11 B 7—398)—Rioht of action against in-
SCRAWL COMPANY IN PROVINCK OTHER THAN WIIKKK HEAD OFFICE
1- W'UERI CAUHf « ACTION A ROSI —R.S.B.C. 1911, CH. 33,

Wlivre the cause of action arose in the province in which an insur
ance company was organized and has its head office and principal 
place of business, suit is not authorized in a different province by the 
fact that the company has Iteen registered and has a registered office 
therein, under R.S.B.C. 1911, eh. 53. sec. 97. which permits a defendant 
to lie sued at the place where he “dwells or carries on business."

2. Courts ( g 1 R 4—43)—Action against insi ranci company—lino
OFFICE IN DIFFERENT PROVINCE—H. C. COMPANIES ACT. R.S.B.C.
1911. CH. 53. SEC. 117.

An insurance company that was registered in British Columbia 
cannot be sued therein on a cause of action which arose in the province 
of its organization, where it had its head office and principal place of 
business, notwithstanding the British Columbia Companies Act pro
vides that for the purpose of sec. (57 of eh. 53 of R.S.B.C. 1911, a 
company registered therein shall lie considered as carrying on busi
ness in such province.

3. Insurance (f 1 B—11a)—Foreign corporation—Right to sue or be

The provisions of eh. 7, of the B.C. Companies Act of 1919. will 
not jiermit an insurance company organized and having its head office 
and principal place of business in another province, although registered 
and having a registered office in British Columbia, to sue or Is* sued 
in the Courts thereof, except in respect to business transacted therein.

Statement This is an appeal from the judgment of Mel unes, Co. J.. on 
a stated case.

The appeal was allowed.
The defendant is a life insurance company incorporated by 

Dominion charter, and having its head office and principal place 
of business in the city of Winnipeg, where its directors and 
officers reside, and where its general business is carried on. It is 
registered in this Province under the Companies Act, and has 
its registered office for this Province and a local office where 
insurance business is solicited at Vancouver. The plaintiff now 
resides at Vancouver, but it does not appear whether or not he 
resided in this Province when the cause of action arose or con-
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tract sued on was made ; it is merely stated that the cause of 
action arose wholly in the city of Winnipeg. The plaintiff 
brought action in the County Court of Vancouver, claiming to 
do so by virtue of R.S.H.C. 1911, eh. 53, see. t!7, which provides 
that a defendant may tie sued at the place where he “dwells or 
carries on his business.” The learned Judge held that because 
of registration in this Province with a registered office and place 
of business at Vancouver, the defendant falls within the words 
quoted.

Messrs. IV. B. A. Ritchie, K.C., and C. M. Woodworth, for 
appellant.

J. A. Clark, for respondent.
Macdonald, C.J.A. :—I am unable to agree with that view of 

the law. There are a number of authorities bearing upon the 
subject, but I shall content myself with referring to the follow
ing: Corbitt v. (inn rat Steam .Xavif/ation Co., 4 II. & X. 4N'J 
Brown v. London <V X.W.R. Co., 4 It. & S. 32b; Ada in t v. 
tlreat Western R. Co., 0 11. & X. 4<>4; Shit Is v. Great Sort turn 
R. Co., 30 L.J.Q.lt. 331 ; ht Tailleur v. South Eastern R. Co., 3 
C.P.Ü. 18; Jones v. Scottish Accident Insurann Co., 17 (j.lt.l). 
421.

There are other more recent eases which turn on the construc
tion of the Income Tax Acts in England, such as l)t Bur’s ('on. 
Mines Ld. d* Howe, (1906] A.C. 455, which in my opinion sup
port the appellant s contention. The only ease the other way, 
to which we have been referred, is Wcathcrley v. Colder ( 1899), 
01 L.T.X.S. 508, which seems to me to lie at variance with the 
decisions both before and since that date.

It was contended by the respondent’s counsel that his case is 
strengthened by virtue of the B. C. Companies Act, under which 
this company was registered. I am unable to accede to that view 
for this reason : While it might be contended that a company 
registered under the Act should for all business done in this 
Province lie considered for the purpose of sec. 07 of the County 
Courts Act to lie carrying on business here, yet such an argu
ment is not applicable to the case like the present one, where the 
cause of action arose in another Province.

I think the appeal should In* allowed.

Ikvino, J.A. :—When in 1885 the Provincial Parliament re
duced into one statute (the County Court Jurisdiction Act, 1885) 
the many provisions—'English and colonial—governing County 
Court practice, it was provided that—

1. The plaint might lie entered in the County Court within the ter
ritorial limits of which the defendant dwelt or carried on his I nisi ness—

(а) At the time of bringing the action, or
(б) By leave within six months next liefore the time of action or 

nuit brought, or
2. In the County Court within the territorial limita in which the 

cause of action wholly or in part arose.
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The action having arisen wholly in Manitoha, we need not 
trouble ourselves with the last limb of the section.

As to the first, the expression *1 dwell or carry on business” 
has been considered many times by English Courts. It has been 
held that a railway company dwells at the principal office, and 
not at every station on the line. So too a quasi corporation under 
7 and 8 Viet. eh. 110, was deemed to carry on its business where 
its principal office was situate : Adams v. G. W\ 30 L..I. Ex. 
124, 6 H. & X. 404; Taylor v. Cruivland Gas Co., 24 L.J. Ex. 
233, ll Ex. l.

Again, it was held in Corbett v. General Steam Navigation, 
4 11. & X. 482, 28 L.J. Ex. 214. that a public company carrying 
on business in London, which employed in a country town a 
general commission agent who transacted the company’s business 
in such town, in an office for which the company paid hint rent, 
did not “carry on business” in that town within the meaning of 
the County Court Act.

The defendants rely on these cases as shewing that the County 
Court at Vancouver has not jurisdiction to deal with this ease. 
The plaintiff points to the general words of the Companies Act, 
and claims that as the attorney is to accept process, the Van
couver County Court has jurisdiction.

The general rule which lies at the root of all international and 
most domestic jurisprudence on this matter is that the plaintiff 
must sue in the Court to which the defendant is subject at the 
time of the suit. All jurisdiction is territorial. Territorial jur
isdiction attaches with special exceptions upon all persons either 
permanently or temporarily resident within the territory while 
they are in it.

It exists always as to land within the territory, and may be 
exercised over moveables within the territory. And in question 
of status or succession governed by domicile, it may exist as to 
persons domiciled, or who when living were domiciled within the 
territory.

In a personal action, to which none of these causes of juris
diction apply, a judgment is not recognized by international law 
(unless, of course, the defendant has submitted himself to the 
jurisdiction of the Court making such judgment.)

In those eases in which the Courts of one country recognise 
the judgments of another country, the principle proceeded on is 
this : That as the judgment of a (foreign) Court of competent 
jurisdiction imposes a duty or obligation on the defendant to pay 
the sum for which judgment is given, the (home) Court will 
enforce it.

The question we have to determine is whether the compliance 
with the provisions of the Companies Act, 1910, eh. 7, so as to 
enable the defendants—a Dominion incorporated company, hav
ing its head office in Manitoba—to carry on business in this Prov
ince, makes the company a resident of this Province, so as to
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give tin* Courts of this Province jurisdiction over tin- company 
in respect of a cause of action not relating to land or moveables 
vitliin tin* Province, nor connected with domicil.

Having regard to the s as to the meaning of the
words “dwells or carries on business” in the County Court Act, 
1905. this answer must depend on tin* provisions of the Com
panies Act. 1910.

I can find nothing in that Act shewing it was the intention 
t" confer any extraordinary jurisdiction on the Courts, or to 

the company liable to process except in respect of their 
British Columbia business. The aim and object of tin* statute 
ot 1910 was to provide by a system of licensing for tin* protec
tion of creditors of the company in this Province, and to enable 
the company to sue and he sued in respect of business transacted 
in this Province.

If it were the intention to give tlm company power to he sued 
in respect of any matters wholly unconnected with their British 
Columbia business, say a mortgage held by the company on land 
in Manitoba by a resident of Manitoba, one would expect having 
regard to the rules relating to enforcement of foreign judgments, 
which 1 have already referred to. a very clear declaration to that 
effect.

I would allow the appeal.

Martin. J.A.:—I concur in the judgment of Macdonald. 
C.J.A.

C. A.
mi -

West Liu: 
Assi rxm K

t iAUAHER, J.A. : I agree.
. i ppt al disni issi </.

LETSON v. “THE TULAD1." CAN.

Exchequer t'ouït of Canada, British Columbia Admiralty District, Ex V
Vartin. l.J. dune in. 1012. lgl2

1. Admiralty (811—8)—Warrant for arhfmt—Affidavit leadixo to t ' 
issuing same—Admiralty Rule 30. .lune 1.1.

A warrant for the nrre-t of a «bip for supplies furnished, max he 
i«ailed Iix the deputy registrar, notxvitli«landing the affidavit there 
for omitted the material allegation* of the national character of the 
«hip and that the aid of the Court xvas hvce**nry, a*, under Huh- .'to,
( Admiralty Rule*. Canada. 18(12). the regiwtrar has power to dis

pense with some of the prescribed particular* for the issuance of a 
warrant, xvithout disclosing hi* reason for so doing, and without lay 
ing hi* discretion open to review.

An application by the owners of the defendant ship to dis- statement 
charge the warrant for its arrest.

The motion was dismissed.
IV. ,/. Taylor, for the defendant ship.
A. I). Macfarlane, for plaintiff.

^409
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CAN. Martin, L.J. :—This is a motion, in an action in a m. for neces
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1012

saries, to discharge the warrant for the arrest of the defendant 
ship on the ground that the affidavit to lead to warrant does not

Lethox
contain all the particulars required by Rules 35, 3ti, and 37,and 
therefore, it is contended, the deputy district registrar at Van

Ti I.AIII."
couver had no jurisdiction to issue the warrant. These rules 
hear a dose similarity to the corresponding English Rules, Ord.

Martin. L.J. v., rr. Hi and 17, hut there is this important distinction, viz. : 
that while in England the power to dispense with “all the re
quired particulars'* is reserved for “the Court or a Judge” in 
this Court the registrar has the like power. Rule 39 (Admiralty 
Rules, Canada, 1892), providing that :—

39. The registrar, if lie thinks fit, may issue it warrant, although 
the affidavit does not contain all the preserilied particulars, and in 
an action for liottomry. although the bond has not been produced, or 
lie may refuse to issue a warrant without the order of the Judge.
The affidavit here does not state the national character of 

the ship, or that the aid of the Court is required; the first omis
sion is of importance, the latter is almost a matter of inference: 
ill other respects 1 think it is > Were it not for Rule 39
1 should have thought that as a whole there had not been a sub
stantial compliance with the Rules, but 1 see no escape from the 
fact that the registrar has for reasons which must be assumed 
to be valid and which are not required to be disclosed on the 
record, “thought fit” to dispense with some of the prescribed 
particulars and in such circumstances I cannot perceive in what 
respect 1 am entitled to review the exercise of that discretion 
any more than I should be under the English Rule. 1 may say 
that 1 have searched carefully for any decision which would 
throw light on the ct, as it is of much practical import
ance, but have been unable to find one.

The motion must be dismissed with costs payable to the plain
tiff in any event.

Motion dismissal.

29
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GOODCHILD v. SANDWICH WINDSOR AND AMHERSTBURG R. CO. ONT.

Ontario Court of .1 ppm I, )lnss. C.J.O., Oarroir, Marla l'en, Meredith, amt C. A.
Magee, JJ.A, Mag 1.1, in 12. jgu

1. Appeal ( § VII L J—476)—Verdict of jury—Personal injuries si s Alav l.l.
TA I NED BY BEI NO STRUCK BY STREET CAR.

A verdict iigainst a street railway coni|>any in favour of the plain
tiff for injuries sustained by living -truck liv a street ear will not lie 
disturbed where, from the evidence, the jury was justified in finding 
that the car was negligently ojierated at excessive speed in crossing a 
public street at a dangerous point where the view was obstructed, and 
that the plaintiff, who was driving a long waggon, exercised reasonable 
care in approaching and endeavouring to cross the track, and took 
reasonable care to save himself from injury, and that the motorman 
in charge of the ear had time to avoid the accident after he Itccame 
aware that the plaintiff intended to cross the track.

Appeal h.v the defendants from an order of a Divisional state men 
Court affirming a judgment entered at the trial by Boyd, C.. in 
favour of the plaintiff, upon the answers of a jury to the ques
tions submitted to them, in an action to recover damages for 
personal injuries to the plaintiff" and the death of one horse and 
injuries to another and to the plaintiff's waggon, occasioned by 
the negligence of the defendants’ servants in the operation of 
one of their street-cars.

The appeal was dismissed.
I). L. McCarthy, K.C.. and IV. G. Bartlett, for the defendants.
,/. II. ltodd, for the plaintiff".

Moss, CIO.:—The plaintiff, while driving south on Me- rJ*° 
Dougall street, in the city of Windsor, and crossing the track of 
the defendants’ railway upon Wyandotte street, at the intersec
tion of the two streets, was struck by a car proceeding east, with 
the result above stated.

The jury found that the injuries were caused by the de
fendants’ negligence; that the negligence was in the motorman 
not having his car under control; that the plaintiff took reason
able care in approaching and endeavouring to cross the track; 
that the plaintiff took reasonable care to save himself from in
jury: that the motorman had time to avoid the collision after 
he became aware that the plaintiff intended to cross the track : 
that the plaintiff had not time to turn away from the track or to 
stop the team after lie had an opportunity of seeing the coming 
car; and that the defendants were to blame for the accident ; and 
they assessed the damages at ♦1,91«. No complaint is made as 
to the amount of damages.

If the evidence warrants these findings, the judgment should 
stand, beyond question.

The ease was submitted to the jury in a charge to which 
no exception was taken, directing the jury's attention specially, 
in a manner quite favourable to the defendants, to the plain-
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tift s conduct, as detailed in the testimony, in approaching the 
crossing and in looking out for cars coming either way upon the 
track and as to the duties and responsibility of the motorman in 
nearing a crossing.

There was a conflict of evidence as to whether the gong was 
sounded, hut the jury have not found against the defendants in 
that respect.

There was also a conflict of testimony as to the speed at 
which the car was going when nearing the crossing. The motor- 
man and conductor swore that it did not exceed 7 or 8 miles 
an hour, while others placed the speed at a much higher rate ; 
one witness, Sloake. who said he had been a street-car man at 
one time, placing it as high as 20 miles an hour. The jury’s 
finding that the motorman had not his car under control implies 
that they were of the opinion that the speed was greater than 
was proper when approaching a crossing.

The motorman admitted that the crossing is a dangerous 
one. “one of the worst” on the whole route. His answers on this 
point are as follows :—

“Q. This is a .dangerous crossing? A. Yes.
“Q. And you know that you have to take extra precaution at 

this point ? A. Yes.
“Q. Perhaps the most dangerous crossing on your whole 

route, is it not? A. It is one of the worst.
“Q. One of the most dangerous? A. Yes, that is, on that 

side—when you are going east.
“Q. And it is pretty dangerous when you are coming west? 

A. Yes—it is worst when you are going east.
“Q. Because the other building is a little further back? A. 

Yes.”
The building referred to is a barber’s shop on the north-west 

corner of McDougall and Wyandotte streets, which obscures the 
view of any one going south on McDougall street, and prevents 
him seeing a car approaching from the west on Wyandotte street. 
In this instance the car was coming from the west, going east. 
The motorman, therefore, should have recognised what he well 
understood—the necessity of proceeding with great caution.

The plaintiff was seated in a waggon, with a long reach, and 
would not be able to get a clear view along Wyandotte street to 
the west until his body bad cleared the barber’s shop. There 
are obstructions to the vision in the shape of a telephone pole 
and some trees.

lie said he looked to the west just as he was coming to the 
front of the barber’s shop, but could not see very far. and he 
neither saw a car nor heard a gong. He then looked to the east, 
where he had a clear view, and, seeing nothing, drove on. When 
the horses were on the north rail of the track, he saw the car, 
and, before he could do anything, they were struck.
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The motorman said that lie saw the plaintiff when the car 
was about 70 or 80 feet from the centre of the crossing, and he 
thought that the plaintiff did not realise what was going on. 
The motorman did not then prepare to stop the ear, but con
tented himself with taking up some of the slack of the brake, 
and it was not until lie was within 10 feet of the horses that he 
reversed, too late to avert the collision.

There was a conflict as to the distance the plaintiff and his 
waggon were carried after the collision. The jury evidently 
credited the witnesses who swore that the car went across Mc
Dougall street and some distance beyond before it came to a 
stop, thus shewing that the speed must have been much greater 
than the motorman and the conductor put it at.

If the motorman had had the ear under control, there is very 
little reason to doubt that, when he saw the plaintiff and became 
aware that he did not realise the situation, he could have stopped 
in time to avert the collision.

The jury might well have thought that the plaintiff should 
have exercised more caution when approaching this dangerous 
crossing; but there is evidence upon which they could reason
ably find as they did, and it was for them to say. But, even if 
they had taken an adverse view to the plaintiff upon that ques
tion, they could well find as they did that the motorman had 
sufficient time to avoid the collision after he became aware of 
the plaintiff’s intention to cross, and that he did not appear to 
realise the situation.

The appeal must be dismissed with costs.
G arrow, J.A., concurred.
Maclaren, J.A., concurred.

Meredith, J.A. :—No reasonable man could find that the 
plaintiff was not guilty of negligence; he looked when looking 
was useless; but he failed entirely to take any such precaution 
when, if taken, it should have saved altogether this lamentable 
accident.

But the jury have found that, notwithstanding such negli
gence the defendants might, exercising ordinary care, have 
saved the situation; and, therefore, if there be any reasonable 
evidence to support that finding, the verdict must stand.

There was evidence that the motorman took no effective 
means to stop the car, although it was said to be going at an 
excessive rate of speed, until the car was only a little more than 
five feet from the horses; if that, or anything like it, be true, 
the finding cannot reasonably be found fault with.

The car was going much faster than the horses, if some of 
the testimony be true, five times faster, so that, at a distance
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much greater than anything like five feet the imminent danger 
of the plaintiff must have been very apparent, and the motor- 
man testified that he saw the horses and waggon from the first, 
and that he realized the danger when 70 or 80 feet away ; in 
the presence of such imminent danger—when it became evident 
—the failure to take “emergency” steps to stop the car was 
negligent, very negligent ; it may very well be that if such steps 
had been taken the accident would have been avoided ; or even 
if collision were wholly unavoidable it might have been harm
less. or almost so. If wrong is done, the doing of it rests upon 
the jury, who are the sole judges of the facts regarding which 
the testimony is such that reasonable men might find as they 
have found. The appeal must be dismissed.

Magee, J.A., concurred with the Chief Justice.

Appeal dismissed.

RIOUX V. PROULX et al.
Quebec Court of Review, Tcllier, Dcl.orimier, and Dunlop, JJ.

February 9, 1012.

1. C'usts (§ II—30)—Right of advocate to sue on hond given as secur
ity fob costs—Quebec practice.

A judgment dismissing an notion with costs grants an advocate dis
traction of his costs for defending the suit, and vests him with owner
ship of his hill of costs so as to permit him to maintain an action in 
his own name on a security bond given by the plaintiff in the former 
action notwithstanding it ran in favour of the defendant therein, 
under the laws of (Juel»cc province.

[Millette v. Gibson. 17 R.L. 000, specially referred to.]

Appeal from the decision of the Superior Court dismissing 
the action brought by an advocate in his own name upon a secur
ity bond given for his client’s costs.

Emile Rioux, for appellant ; E. E. Surveyer, K.C., counsel. 
Campbell tV Gcndron, for respondents.
Dunlop, J. :—The plaintiff appeals from the decision of the 

Superior Court at Sherbrooke, Globensky, J., rendered on June 
30, 1911, dismissing plaintiff’s action with costs. The facts are 
very simple and there is only a question of law in issue.

Plaintiff is an advocate practicing in the district of St. 
Francis. He acted for a man named Antonio Tanguay, in a 
case brought against the said Tanguay by one Charles Proulx, 
domiciled in the United States. Security for costs was demanded 
and respondents became security for the said Charles Proulx 
under a security bond. The action of Proulx was dismissed and 
the condemnation not having been paid, the present plaintiff 
sued the securities for the amount of his bill of costs. To this 
action the respondents pleaded that they are not indebted to the 
present plaintiff.
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The judgment in the Court below dismissed the notion of the 
plaintiff herein ou the ground that the bond had not been given 
in favour of plaintiff, but in favour of a man named Antonio 
Tanguay ; that distraction of costs does not operate as a subroga
tion and transfer in favour of the advocate; that the defendants 
have not been paid in the case where the security has been given; 
and that there does not exist any lien de droit between them and 
appvllant.

The plaintiff submits that this judgment is unfounded in 
law and should be set aside. The question at issue is: What is 
the extent of the distraction of costs granted to the advocate ?

The security given by respondents reads as follows: “They 
acknowledge theineselves jointly and severally to owe and to be 
indebted to the defendant in the sum of $200 to be levied of their 
and each of their goods, chattels, lands, and tenements, to the 
use of the defendant, his heirs and assigns.

This undertaking ... is made under the following reso
lutory condition :—

“The condition of the above written recognizance is such, 
that if the plaintiff shall not fail ... in this action, or if 
the plaintiff do pay to the defendant all costs that may be 
awarded to the defendant, then the above recognizance shall be 
null and void ; but if otherwise to be and remain in full force 
and virtue.”

The pretension of the respondents is that Antonio Tanguay is 
the only person who has the right to sue them in virtue of the 
bond.

This appears to me to reverse all the well-known doctrines in 
matters of distraction of costs. The distraction of costs has been 
established to give to the advocate a plain right, a debt, a créance 
for the amount of his taxed costs. Article 553 of the Code of 
Procedure reads : “Every condemnation to costs involves, by 
the operation of law, distraction in favour of the attorney of 
the party to whom they are awarded.”

The attorney is the owner of his costs and the party to the 
suit cannot execute for them in his own name without the con
sent of the attorney (C.P. 555).

The pretension of the respondents is manifestly contrary to 
equity and equally contrary to the jurisprudence. Reference 
might be made to different authorities in plaintiff’s factum, all 
of which establish that the attorney to whom distraction of costs 
is granted has the right to sue for his bill of costs.

It is not correct to say that the plaintiff was not a part} to 
the case of Proulx v. Tanguay.

In the case of Millcttc v. Gibson, 17 R.L. GOO, the Court of 
Appeal refused to a party the right to execute a judgment for
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traction of costs. 1 would refer to the authorities cited in the 
note. See also Pothier (Budnet edition) vol. 3, Mandat, No. 
135.

Himx I am of the opinion that the effect of the judgment dismissing 
the action with costs in which the present defendants were seeur-

Dunlop, J. ity for costs, was to grant the present plaintiff distraction of his 
costs of defending the said action and vested and seized with 
the ownership of his bill of costs, giving him the right to issue 
execution for said bill of costs in his own name, and also, if 
necessary to sue the present defendants on their security bond 
as lie lias done.

I am of the opinion that there is error in the judgment of the 
Superior Court and that the action was properly brought in 
the name of plaintiff; and that the judgment of the Superior 
Court should be reversed, and the defendants’ plea rejected, 
and the plaintiff’s action maintained; and that defendants be 
jointly and severally adjudged and condemned to pay plaintiff 
the sum sued for, to wit, $155.98 with interest and costs in 
both Courts.

Appeal allowed.
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Ontario llifih Court. Trial before Sutherland, </. July 4, 1012.

1. Contract <8 11)3—55)—Sam: of xiimxo claims—Definiteness—

July 4.
Payment of purchase price—Possession.

An agreement concerning mining claims is a contract of sale and 
purchase and not a mere option to purchase, which provided not for a 
small down payment, hut for a cash payment of $20.000 and the pay
ment of the balance of the purchase price, $15,000, in two cash iii'tnl- 
ments within one year and that tin- vendors were to sell and the 
purchaser was to purchase all tlie right, title and interest of the ven
dors in the mining claims, it also appearing that the purchaser went 
into possession ami continued therein until after all the purchase 
money was paid, when lie received from the vendors written dominent» 
transferring to him all their right, title and interest in the claim.

2. Contracts ( f 11A—127)—Construction of absolute covenant—To
TAKE OUT SPECIFIED AMOUNT OF ORE—PAYMENT OF ROYALTY.

Vrnler an absolute covenant in a contract for the sale of mining 
claims that the purchaser should pay a royalty at a s|*eoitled rate for 
each long ton of ore removed from the claims, the amount to he re
moved from the claims in each year to he not less than a specified amount 
of long tons and that the said royalty at such rate should be paid on 
such number of tons annually at least, whether that amount should be 
actually removed or not. the fact that no merchantable ore was found 
in the claims will not relieve the purchaser from the royalty.

[Palmer v. Wallbridije (1888). 15 Can. S.C.R. 050, applied; Leake 
on Contracts. 0th ed., 400, specially referred to.]

Statement Action for the first instalment of n royalty, $9,750, under an 
agreement in writing dated the 8th April, 1908.

By the agreement, the plaintiffs agreed to sell to the defend
ant, and the defendant to purchase from the plaintiffs, all their
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right, title, and interest in certain mining daims, in consider- ONT. 
at ion of the payment of a royalty and $35,000 in cash. h7t~j

The provision as to the royalty was in part as follows : “The 1012 
royalty . . . shall commence immediately upon the expir- .
ation of two years from the day of the date hereof, and shall be , ' 
at the rate of 15 cents for each long ton (2,240 lbs.) of ore re- Mann. 
moved from the said locations, the amount to be removed from statvmei 
the locations in each year to be not less than 05,000 of such long 
tons, and the said royalty of 15 cents per long ton shall be paid 
on 65,000 long tons per annum at least, whether that amount 
shall be actually removed or not, and such royalty shall be pay
able annually on the 8th day of April, in each year.

The $35,000 was paid by the defendant, and the claims were 
transferred to him.

The first instalment of royalty, $9,750, being 15 cents per 
ton on 05,000 tons, came due, as the plaintiff alleged, on the 8th 
April, 1911, and was not paid by the defendants.

This action was begun on the 29th May, 1911. I'nder an 
order made by Clute, J., in the course of the action, upon con
sent, the sum of $34,750 was paid into Court by the defendant.
The order provided that this sum should, upon the termination 
of the litigation, be paid out, with accrued interest thereon, to 
the successful party or parties, and thereupon all parties should 
be discharged and released from all the terms and conditions of 
the agreement of the 8th April, 1908.

11. McKay, K.C., for the plaintiffs.
Leighton McCarthy. K.C.. for the defendant.

Sutherland, J. (after setting out the agreement and stating Sutherland. j. 
the facts at length and quoting portions of the evidence) :—In his 
statement of defence, the defendant avers that he was indueed to 
execute the contract in question by the fraud and misrepre
sentation of the plaintiffs, and that the plaintiffs, or one of them, 
fraudulently represented to him, knowing the same to be un
true, that there were upon the mining claims in question large 
quantities of merchantable iron ore, and that the said claims 
were capable of producing at least 65,000 tons, long tons, of such 
merchantable iron ore per annum, whereas the claims had not 
thereon nor were capable of producing iron ore in any merchant
able quantities whatever.

No evidence was adduced at the trial from which I could 
find that any fraudulent representations were made to the de
fendant by the plaintiffs. The fact of the matter was, that the 
defendant was in just as good a position, through his agent,
Harris, and the knowledge he had obtained from him, as the 
plaintiffs, about the character of the properties in question and 
their possibilities.
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The defendant also alleges “that the basis of the agreement, 
and particularly paragraph 3 thereof, was, that it was possible 
to work, raise, and remove from the mining claims in question 
not less than 65,000 long tons of merchantable iron ore per 
annum, and that the true intent and meaning of the parties, 
which was set up or intended to be set up in the agreement, was, 
that a royalty of 15 cents should be paid on every long ton 
worked, raised, and removed” from the mining claims, “provid
ing that an average quantity of not less than 65,000 of such 
long tons should be removed from the said mining claims or 
locations every year, or the said royalty should be payable on 
that quantity, when weighed at the mine’s mouth, whether that 
quantity should be actually removed from the said claims or 
locations or not.”

He also further says “that, notwithstanding the expenditure 
of upwards of $75,000, the employment of competent mining ex
perts, and the use of the most improved methods of mining and 
the best machinery, no merchantable iron ore whatever can be 
discovered upon the said mining claims, and that it is impossible 
to remove 65,000 long tons, or any commercial quantity what
ever, of merchantable ore.”

He further alleges that the “plaintiffs are not entitled to 
recover a royalty upon ore that does not and never did exist, and 
which, therefore, cannot be removed.”

He further “submits that there has been entire failure of 
consideration for the alleged agreement, and the payments made 
by him to the plaintiffs in connection therewith.”

By way of counterclaim, lie asks that the agreement shall 
be declared null and void and of no force or effect, and for re
payment of the sum of $35,000 paid by him to the plaintiffs, 
and an order declaring that the true intent and meaning of the 
parties to the agreement was as set out in paragraph 4 of the 
statement of defence, and that, if the Court should deem neces
sary, it should order the agreement to be rectified so as to make 
it embody the real intention of the parties.

In view of the fact that, in place of providing for a small 
down-payment, as is usual in the ease of an option, and as had 
been the case in the agreements in the form of options which had 
previously been entered into between the parties, the contract 
in question provided fora cash payment of $20,000 and the pay
ment of the two remaining cash instalments within one year, 
and that the purchaser assumed to go into possession and con
tinued in possession until after all the purchase-money was paid, 
and thereupon received from the vendors written documents 
transferring all their right, title, and interest in the respective 
unpatented mining claims in question, and in view of the form 
of the agreement itself, which provided that the vendors were to
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sell and the purchaser to purchase all the right, title, and inter
est of the vendors in each of the mining claims, l have come to 
the conclusion that the document must be considered and treat
ed as a sale and purchase, and not as a mere option.

On the purchaser obtaining the documents transferring the 
title of the vendors to him, he became and xvas the owner of the 
claims, subject to the payment of the royalty as mentioned in 
the agreement in question, and which was also referred to in the 
documents of transfer as follows: “The royalty hereinbefore 
referred to as being hereby expressly reserved and excepted 
from this transfer is the royalty agreed upon in the agreement 
dated the >ili day of April, A.D. 1908 . . . which royalty
is to be pai« 1 on 65,000 such tons per annum at least from the 
said group and on more if more be removed, but the royalty is 
subject to be purchased by the owners of the properties at any 
time as to payments not overdue at the time of such purchase, 
for tin- sum of $25,000 cash.”

The covenant on the part of the defendant is a definite and 
certain one, viz., that “the amount to be removed from the loca
tions in each year” is “to lie not less than 65,000 of such long 
tons, and the said royalty of 15 cents per long ton shall be 
paid on 65,000 long tons per annum at least, whether that 
amount shall be actually removed or not, and such royalty 
shall be paid annually on the 8th day of April in each year.”

The purchaser also provided for his own protection, by the 
alteration made by his own solicitor in the contract as originally 
drafted, that “shipments in excess of 65,000 tons in any year 
shall, to the extent of such excess, be credited in reduction of 
shortages in any subsequent year or years.”

There is another term of the contract, also, which was for 
his special protection and advantage, which is as follows: “Pro
vided, also, that the purchaser shall have the right, at any time, 
to purchase such royalty from the vendors for the sum of 
$25,000 cash.” He took upon himself, under the terms of the 
contract, “the burden of quantity and failure.”

1 think the case of Palmer v. Wallbridye (1888), 15 Can. 
S.C.R. 650, has much application. It was there held “that the 
lease contained an absolute covenant by the lessee to pay the rent 
in any event; and, not having terminated the lease under the 
above proviso, he was not relieved from such payment in conse
quence of ore not being found in paying quantities.” Here, too, 
there is an absolute covenant to take out a named quantity of ore 
and pay a definite amount of royalty thereon. Here, too, there 
is a clause permitting the purchaser to put an end to the royalty 
by payment of a lump sum in lieu thereof: Phillips v. Jones 
(1839), 9 Sim. 519; Marquis of Ilnlc v. Thompson (1844), 14 
M. & W. 487; Millers v. Duke of Devonshire (1852), 16 Beav. 
252; Lord Clifford v. Watts (1870), L.R. 5 C.P. 577; Gowan v.
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ONT. Christie (1873), L.R. 2 Sc. App. 273; 7tattle v. Willox (1908),
H c j 40 Can. S.C.R. 198 ; and Leake on Contracts, 6th (Can.) ed.

19» 0912), p. 490.
The plaintiffs will, therefore, have judgment for the sum of 

l;n $34,750, with interest, paid into Court under the order of Clute,
Manx. J., as aforesaid, together with subsequent interest, and all parties

Sutherland j to otherwise discharged and released from the terms and con
ditions of the agreement in question. The plaintiffs will also 
have their costs of suit.

Judgment fur plaintiffs.

SASK. HASTINGS v. DUNBAR.
“ DAVIES v. DUNBAR.

Saskatchewan Supreme Court, Xcwtaiuls, J. February 9, 1912. 

tcli. 9. l. Costs i § Jl—28)—Scale of costs—Yebiuct fob nominal sum—Rules
OF C'OUBT.

Where the jury has given a verdict for a nominal sum only, the 
Court will not. under ordinary circumstances, interfere by special 
order to raise the scale of costs which would be applicable to such 
verdict under general rules of Court.

Statement Motions by both parties to dispose of the question of costs 
after the trial of the actions before Newlands, J., with a jury, 
and verdicts for nominal amounts.

J. A. Allan and X. J. Lockhart, for the plaintiffs.
C. E. D. Wood and W. J. Perkins, for the defendant.

Newiands. j. Newlands, J. :—In these cases I make no order as to costs, 
and the costs will therefore follow the event and be taxed under 
rule 95 of the consolidated rules of the Supreme Court, now 
rule 721* of the rules of Court. Rule 95 applied to all cases in 
the Supreme Court, and provided that, unless the plaintiff re
covered more than $200, his costs should be taxed on the lower 
scale of the Supreme Court tariff, unless the Judge otherwise 
ordered.

•Rule 721 of tlie Saskatchewan Rules of Court, 1911, is as follows:— 
In actions in which the plaintiff recovers, by judgment or otherwise, a 

sum (exclusive of costs) not exceeding 8500, lie shall be entitled to no 
more costs than lie would have been entitled to had he brought his action 
in a District Court, unless the Court or a Judge otherwise orders, and 
unless the Court or Judge shall otherwise order, the defendant, shall be 
entitled to tax his costs of defence, and so much thereof as exceed the tax
able costs of defence, which would have been incurred had the proceedings 
been had in the District Court shall, on entering judgment, be set off and 
allowed by the local registrar against the plaintiff's costs to be taxed, or 
against such costs and the amount of the judgment, if it lie necessary; and, 
if the amount of the costs to be set off exceeds the amount of the plaintiff's 
judgment and taxed costs, the defendant shall be entitled to judgment for 
the excess against the plaintiff; but. where a defendant in any such action 
becomes entitled to tax costs against the plaintiff, such defendant shall 
bv entitled to costs on the Supreme Court scale. (C.R. 95.)
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The jury having given a nominal amount in each of these sask. 
cases. I see no reason why 1 should make an order in the plain- 
tiffs’ favour as to costs; on the other hand, I see no reason why jgj» 
the defendants should have a set-off of costs, there being no -----
merits on their side. There will, therefore, be no set-off, the Hiarixu» 
plaintiffs’ costs being taxed on the lower scale. Duxhah.

I am deciding this question under this rule as it was before . -----
the 1st January, its application being changed since that date. <"|i i> J.

Order accordingly.

GREER v. GREER.

Ontario lliyh Court, Middleton, J. January 23, 1912.

1. May of proceedings (§11—21) Pending litigation in a foreign
COUNTRY.

An action in Ontario by the personal representative of a deceased 
per-on for an accounting against a person alleged to be indebted to 
the estate in respect of foreign lands held in trust, will not necessarily 
lie stayed because of an action pending in the foreign jurisdiction 
brought by the beneficiaries against the same defendant to declare the

2. Pleading (§1S—140)—Striking out—Absence of qualification to
maintain—Von. Rule (Ont.) 261.

A statement of claim will not be struck out under Cun. Rule 201 
(C.R. (Ont.) 1897), on the ground that the plaintiff was not quali
fied to maintain the action unless the lack of qualification appears 
from the pleading itself.

A motion bv the defendant A. B. Greer to stay this action 
pending the trial of an action in Arkansas; and, in the alter
native, for an order striking out paragraphs 9c and 9d of the 
statement of claim, on the ground that, according to the law of 
Arkansas, the plaintiff had no right to maintain this action.

The application was dismissed.
11. Bayly, K.C., for the applicant.
(J. X. Wcckcs, for the plaintiff.
T. G. Meredith, K.C., for the B. W. Greer estate.
J. 7». McKillop, for W. II. Wigmore.
Middleton, J. :—The allegations in the statement of claim, 

so far as now material, are that certain lands in Arkansas were 
held by the late B. W. Greer in trust for the late J. II. Greer 
and A. B. Greer. Some of these lands were sold, and the pro
ceeds were received by B. W. Greer and deposited in the bank 
account of the firm of which lie and Wigmore were partners. 
The unsold lands were conveyed to A. B. Wigmore in trust.

The executor of J. II. Greer now seeks an account and pay
ment.

The action in the Arkansas Court is not by the same plain
tiff—the beneficiaries under the will of J. II. Greer, claiming as 
his heirs, allege the trust and ask that it may be declared.
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II.C.J.

Middleton, J,

H.C. J.

July 16.

The question of law suggested is this. J. II. Greer, domiciled 
in Ontario, by his will appointed M. A. Greer and M. II. Greer 
his executors, and devised his property, real and personal, to 
them in trust. M. II. Greer renounced, and probate issued to 
M. A. Greer alone. This probate has been recognised by the 
Arkansas Courts. M. II. Greer disclaimed as trustee, and re
fused to act. It is said that, according to the law of Arkansas, 
where the land is, when one of two trustees disclaims, the land 
does not vest in the other. The affidavit is not candid, because 
it does not go on to explain what should be done. I would in
fer that a new trustee to take the place of the disclaiming trustee 
should be appointed.

I cannot see what this has to do with either action. The 
land is vested in A. B. Greer, and it is asked that he be declared 
a trustee.

So far as accounting is concerned, the Court here is by no 
means impotent; and, if necessary, a new trustee can be ap
pointed, so that the defendants can be adequately protected.

So far from being any reason for the staying of the action, 
the ground suggested is so flimsy and dilatory merely, that it 
affords the strongest reason for allowing the action to proceed.

The motion against the statement of claim, as pointed out 
on the argument, is misconceived, because the Rules* only con
template a motion based on the pleading itself; but, quite apart 
from that, what has been said indicates that this may be found 
to he no defence at all. I do not determine this, as much clearer 
evidence as to the law of Arkansas must be given.

Motion dismissed. Costs to the plaintiff in any event.

Motion dismissed.

•Ontario link* 201 (C'.R. 1907), is as follows:—
201. A Judge of the High Court may order any pleading to be struck 

out on the ground that it disclose# no reasonable cause of action or answer, 
and in any such case, or in case of the action or defence being shewn by 
the pleadings to be frivolous or vexatious, may order the action to be 
stayed or dismissed, or judgment to lie entered accordingly, as may be

Re WATSON and ORDER OF CANADIAN HOME CIRCLES.

Ontario High Court, Kelly, J., in ChambrrM. July 16, 1912.

1. IxsvitAxt E (| IV B—170)—Change of iiexeticiabt—Mutual insur
ance association—2 Geo. V. ch. 33, sec. 179. 

l*nder section 160. of chapter 203. of Insurance Act. R.S.O. 1897 
(now 2 Geo. V. ch. 33, sec. 179), the lieneficiarie# named in a certifi
cate of insurance issued by a mutual insurance association may be 
changed by a provision of a will which describes the certificate only 
by stating the amount thereof, and giving the name of the association 
that issued it.

■*>

-
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Application by the executor of the will of Catherine A. M. 
Watson for an order determining the disposition to bv made of 
certain insurance moneys.

Janus Fraser, for the executor.
J. E. Jones, for the Order of Canadian Home Circles.
F. IV. Harcourt, K.C., for the infants.

Kelly, J. :—On the l.'lth February, 18911, the Order of Can
adian Home Circles issued a beneliciary certificate to Catharine 
Ann Minerva Watson for $1,000, made payable on her death 
as follows : $500 to her husband Daniel Webster Watson ; and 
$500 to her son Richard J. T. Watson.

On the 30th December, 1911, Catharine A. M. Watson made 
her will, and she died on the 5th January, 1012. The will con
tains this provision : “My Home Circle policy for $1,000 to be 
divided as follows : to my daughter Margaret Minerva Watson, 
$500; the balance of $500, in equal shares to my husband, Daniel 
Webster Watson, my sou James Richard Watson and my sou 
Daniel Ross Watson.”

The question to be decided is: does the will alter the appor
tionment of the moneys represented by the certificate, or alter 
or vary the certificate as to beneficiaries?

Section 1(10 of the Insurance Act, R.S.O. 1897 eh. 203,* pro
vides that “the assured may, by an instrument in writing 
attached to or endorsed on or identifying the policy 
by its number or otherwise, vary a policy . . . previously 
made, so as to restrict or extend, transfer or limit, the benefits 
. . . and may, from time to time, by instrument in writing 
attached to or endorsed on the policy, or referring to the same, 
alter the apportionment as he deems proper ; he may also, by 
his will, make or alter the apportionment of the insurance 
money . . . and whatever the assured may, under this sec
tion, do by an instrument in writing attached to or endorsed on 
or identifying the policy, or a particular policy or policies, by 
number or otherwise, he may also do by a will identifying the 
policy or a particular policy or policies by number or other
wise.”

Does, then, the will in this ease identify the policy (or 
certificate) in such a manner as to satisfy the requirements of 
sec. 160?

The question of identification was considered in lie Coch
rane, 16 O.L.R. 328, a judgment of a Divisional Court ; at p. 332, 
the Chancellor said that identification of a policy by its nurn-

ONT.

II. v. J. 
1013

ID:
Watson 

i iimi BoF

•The Insurance Act lias Ihm-ii consolidated and amended l»v 2 Geo. V. ch. 
33; section 100 referred to, as amended, is now section 170 in the new Act, 
and by 2 Geo. V. ch. 33. -ee. 247. it was enacted that this new section 
was to come into force on August 1, 1012.
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ber “or otherwise” would include reference by date and 
amount and other means of incorporating one document with 
another.

Here we have identification by the name of the Order or 
body which issued the certificate and the amount of the certi
ficate, and 1 know of no better means of identification by an 
instrument not attached to or endorsed upon a policy, unless 
it be in cases where the identification is by the date of the certi
ficate as well.

My view is, that a change as to the beneficiaries and an alter
ing of the apportionment of the moneys has been effected, and 
that the moneys represented by this certificate are to be divided 
as directed by the will.

The shares of these moneys to which the infants are entitled 
will be paid into Court, to be paid out to them as they respect
ively come of age. Costs of all parties to be paid out of the
fund.

Order for payment into Court.

GOLDSTEIN AND CREEHAN v. VANCOUVER TIMBER AND 
TRADING CO.

British Columbia Court of Appeal, Macdonald, C.J.A., Irving and 
Martin, JJ.A. June 4, 1912.

1. Corporations and companies (| VID—339)— Proceeding begun prior
TO LIQUIDATION—Ex PARTE APPLICATION—-B.C. lU'LE 973.

Permission to carry on a proceeding begun by n company, may be
granted the liquidator thereof under Order XVII." on an >.r parte appli
cation. without the month's notice required liv Pule 973 of the B.C.
Court Rules, 1900.

An appeal by defendants from order of Murphy. J.f granting 
the application if parte for the carrying on of the proceedings 
by the plaintiff Creehan.

The appeal was dismissed.
IV. 0. Macdonald, K.C., for appellants.
C. IV. Craig and IV. C. Ilrown, for respondent.

Macdonald, C.J.A. :—I think the appeal should be dismissed.

Irving, J.A. :—In a note to Order LIV., p. 771. Y.P. 1912, it 
is said that an application under Order XVII. may be made 
ex parte in the King’s Bench division. Under a note in Order 
XVII.. p. 206, the same thing is said, and a reference is given 
to Chitty s Forms, No. 515, where a form of affidavit is given. 
In the Chancery division the order is usually obtained on a 
petition of course—an ex parte proceeding.

Seton on Decrees (1891), vol. 1, p. 101, gives the form of 
the order. This states the last material proceeding in the action,
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and the subsequent events causing the abatement and consequent B c- 
devolution of interest. C. A.

I am of opinion that Murphy, J., hod jurisdiction to make 1012 
ex parte the order for the carrying on of the proceedings by 
Creehan, and without the month’s notice prescribed by Rule 973.* ^'("/ÛVi'i xn & 

The amendment made to the style of enuse could not he made 
cx parte. That was a proceeding within the Rule 973 and required ' h*'*
notice, but os Murphy, J., corrected that mistake on the 4th xxll 
December, with costs to the successful party, I think the appel- TsaiuxuCo. 
lnnt has nothing to complain of. Mâcüônêki.

I would dismiss the appeal. C J A-
The material before us does not shew whether the proper 

way to proceed is by use of the liquidator’s name or the com
pany's name: Kent v. La Communauté des Saurs dr Charité de 
ta Providence, [1903] A.C. 221, 225.

Martin, J.A.:—At the conclusion of the argument 1 was of Martin.j.a. 
the opinion that the appeal should he dismissed, and, ns I under
stand it, the rest of the Court shared that view, the only ques
tion reserved being the application to have some sort of special 
clause put in the order in favour of the unsuccessful appellant, 
having regard to future proceedings. This was strongly objected 
to by the respondents’ counsel, and I do not think that it is 
necessary or desirable to make any other order than to dismiss 
the appeal with costs.

Appeal dismissed.
•Rule 073, B.C. Supremo Court Rules, is as follows:—
“In any cause nr matter in which there has been no proceeding for 

one year from the last proceeding had. the party who desires to proceed 
shall gixe a month’s notice to the other party of his intention to proceed. 
A summons on which no order has been made ‘•hall not, hut notice of trial, 
although countermanded, shall be deemed a proceeding xvithin this rule.”

PRINGLE v. STRATFORD.

Ontario IJifih Court, Riddell, J., in Chamber*. May 20. 1012.

1. Costs (gI—4)—Injunction—Abandonment of act proposed to nr.
RESTRAINED.

Where the plaintiff, a ratepayer, upon being informed by an alder
man that a city council intended to carry out an illegal agreement for 
the exchange of land without submitting the agreement to the people, 
or passing a by-law in relation thereto, obtained an injunction pre
venting the carrying out of such agreement, the subsequent abandon
ment of the plan xvill not deprive the plaintiff of his costs.

Appeal by the plaintiff from an order of the Local Master 
at Stratford refusing to order the defendants to pay the plain
tiff’s costs of the action, upon a summary application by the 
plaintiff.

The appeal was allowed.

ONT.

11. u. J.
1912

May 20.

Statement
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Stratford. 

Riddell, J.
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IV. Il- Gregory, for the plaintiff.
C. A. Moss, for the defendants.
Riddell, J.:—On the 20th March, 1012. a proposition was 

made to the city council of Stratford that the city corporation 
should buy the property, land, buildings, and machinery of the 
McD. Thresher Company, for $2,000, and convey to that com
pany a parcel of land in the city. The proposition was referred 
to a special committee, and the council met on the 25th March to 
consider the report of the committee. The committee submitted 
an agreement that the city corporation should convey to the 
company the said land, in payment for which the company would 
convey to the city corporation the equity of redemption (sub
ject to a mortgage for $20,000) of the lands of the company, 
and also the factory premises and plant. The council passed a 
resolution at the meeting adopting the agreement.

An alderman of the city informed the plaintiff, a ratepayer 
of Stratford, that it was not the intention of the council to sub
mit the agreement to the people or to pass any by-law, but that 
it was the intention to buy the land for transfer to the company 
at once and carry out the agreement forthwith. Thereupon the 
plaintiff applied to the Local Judge at Stratford and obtained 
an injunction, served notice of motion to continue the injunc
tion, took out an appointment to examine, etc.

Pending the motion, the city solicitor wrote the plaintiff’s 
solicitor that the McD. company had declined further to proceed 
with the matter of the agreement—that the agreement had not 
been executed and would not be executed. “We assume, there
fore, that you will not find it necessary to proceed further with 
your injunction proceedings.” The plaintiff’s solicitor then 
replied, saying, amongst other things, “Our client must be 
assured of his costs if you wish him to drop this at the present 
juncture”—whereupon the city solicitor said : “When there is 
nothing left to litigate about except costs, it is improper to pro
ceed with the action. The question of costs can be determined, 
if not agreed upon, in Chambers.”

The plaintiff moved for his costs before the Local Master 
at Stratford, who did not allow costs to either party. He gave 
leave to appeal; and the plaintiff now appeals.

The defendants file an affidavit upon the motion setting out 
that no action was taken by the council except the passing of a 
resolution adopting the agreement—hut there is no denial of the 
intention to proceed forthwith with the illegal arrangement, 
although it must have lieen the allegation of such intention 
which intluenecd the Local Judge in granting the injunction 
order, and although the plaintiff’s affidavit sets this up as the 
reason for moving. It must be taken, then, that such was the 
intention.
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It was argued that the plaintiff cried out before he was hurt 0NT- 
—but where a council contemplates an illegal act, a motion for h. c. J. 
an injunction should be made at the earliest possible moment. 1912 
Had the plaintiff delayed after receiving the information of the ——
council’s act and intention, he might well be found fault with if ,M*GLE 
lie came for relief after the council had expended money and Stratford. 
labour upon the scheme. Vigilantibut non donnientibus, etc. R ~~,

The appeal will be allowed and the defendants directed to 
pay the plaintiff’s costs of action, application to the Local 
Master, and this appeal.

A pin ill allowed.

CRANE v. LAVOIE. MAN.

Manitoba Court of 1 pp<al. Iloirell. C.J.M., Kiclumh. Perdue, Cameron, C. A.
ami llaggart, JJ.A. May 20, 1912. J912

1. Hills and notes (§ VI C—109)—Defences—Signing name 01 non- Mavio.
EXIST! NO COMPANY—DESCRIPTIVE WORDS—-BILLS OF EXCHANGE
Act, sec. 62.

The fact that the defendants, who executed a promissory note in the 
name of.a non existing company, added the words “president” ni.d 
“manager” to their respective personal signatures below the name of 
tin- alleged company is not sufficient to absolve them from personal 
liability thereon under sec. 62 of the Bills of Exchange Act, ll.S.C.
1900. ch. 119, which relieves from liability one who >igns an instru
ment in a manner indicating that he did so on behalf of a principal 
or in a representative capacity, the mere addition of descriptive words 
to the signer’s name not being sufficient for that purpose.

[Crane v. Lavoie, 19 W.L.R. 680, affirmed on appeal.]
2. Bills and notes ( § I B—5) —Validity—Signature of non-existixo

COMPANYt-LIABILITY OF PARTIES SIGNING AS PRESIDENT OR MAN-

W'liere a promissory note that was void as to its purported maker, 
a non-existent company, began “we promise" and Was signed by two 
jH-rsons who added the words “president" and “manager* to their re
spective signatures thereto, such designations will lie disregarded 
and the signers held individually liable thereon under sub-see. 2 of 
- . 52 of th'' Bills of Exchange Act, R.S.C. 1906, ch 11''. which in
quires that the “construction most favourable to the validity of an 
instrument shall in- adopted.”

fFairchild V. Ferguson, 21 Can. S.C.R. 484. Mailing v. Laris, [1911]
1 ( 'h. 414. and Chapman v. Smcthurst, [1909] 1 K.B. 927, specially 
referred to.]

3. Evidence ( 6 VI F—644a)—Parol evidence as to negotiable instru-

It may be shewn by parol evidence that the persons who signed a 
negotiable instrument ostensibly as agents were in fact not acting for 
any principal but for themselves. (Per Howell. C.J.M.)

4. Bills and notes (8 I D—32)—Parties signing as president and man
ager—Warranty of existence of company.

Persons who sign a promissory note made ostensibly by a company, 
as president and manager thereof, warrant that such company actually 
exists. (Per Richards, and Perdue, JJ.A.)
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MAN. 5. Corporations and companies (§ IV G 5—13G)—Promissory note given
----- - IN CORPORATE NAME PRIOR TO INCORPORATION—LIABILITY OF IN*
C. A. DIV1DVAI. SIGNERS—IMPLIED WARRANTY.
1012 Persons who sign a promissory note as president and manager of
—— a non-existing company are liable upon their implied warrant <>f its

crane actual existence for the full face value of such note. (Per Richards
t\ and Perdue, JJ.A.)

Lavoie. \Thomson v. l-'rcley, 41 V.C. Q.B. 220 and Kelncr v. Baxter, L.R.
2 C.P. 174, applied.1

G. Bills and notes (§1 D2—42)—Certainty as to amount—Liability 
of parties to note.

The liability of persons who sign a promissory note as president 
and manager of a non-existing company, thereby warranting the ex
istence of such company, is not to lie measured by what the holder of 
the note could have obtained after the subsequent incorporation of 
the company ujkjii the settlement of its atliairs in bankruptcy. (Per 
Richards, J.A.)

7. Corporation and companies ( g IV D 4—1)0)—Ratification by com
pany—Note signed by president and manager.

After the incorporation of a company the personal liability of the 
signatories to a promissory note executed in the company's name by 
persons purporting to be the president and manager thereof and signed 
prior to the incorporation remains unaffected by the incorporation of 
the company. (Per Richards, Perdue, and Cameron, JJ.A. i

8. Bills and notes (glC—27)—Consideration—Forbearance to sue.
Delay in enforcing a claim against co-partners and permitting them 

to transfer the assets of the tirm to a company formed, by them to 
take over their business, is a sufficient consideration for a promis
sory note to hold the makers liable, where the note was void as to the 
company purporting to lie its maker, which was executed by the co
partners as president and manager thereof. (Per Perdue and Cnm- 

I I.A. i

Statement Appeal from decision of Robson, -I., Cram v. Lavoir, 1b W.L. 
R. 580, in favour of plaintiff.

The appeal was dismissed.
The judgment of Robson, J., appealed from was as follows :—

itobson, j. Robson, J. :—The plaintiffs set up that on or about the 10th
May, 1010, the defendants F. X. Lavoie and D. Fournier, pur
porting to net as president and manager respectively of the 
Fournier Company Limited, signed six promissory notes for 
$200 each, payable to the plaintiffs dated the 10th May, 1010, 
payable 2, Ô. 4, 5, G, and 7 months, respeetively, after date, and 

• one otherwise similar note for $115.79, the notes being signed as 
follows :—

The Fournier Co. Ltd.
F. X. Lavoie, President.
D. Fournier, Manager.

The plaintiffs also alleged that, at the time of the making 
of the said notes, there was no sueli company ; that the notes 
were not paid at maturity, and still remain unpaid.

The defendants appeared separately, and delivered defences, 
in which they denied the plaintiffs’ allegations and pleaded the 
special matter now to be dealt with.
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A company named “The Fournier Company Limited" was 
incorporated by letters patent of incorporation (Manitoba), 
on the 2nd June, 1910. It was that company which the defen
dants had in contemplation when they signed the notes sued 
on. It is unnecessary to remark that that company could not 
ratify these contracts or become liable for the indebtedness in 
any way short of a new contract entered into by it : Satal Land 
and Colonization Co. v. Pauline, etc.. Syndicate, Limited, 
f 1904] A.C. 120. So that, unless the defendants are in some way 
liable, the making of the notes meant nothing. Whether, under 
the circumstances, the defendants are to be treated as makers of 
the notes, or as having warranted the existence and capacity of 
the company, makes, to my mind, little difference, on the sub
stantial question of liability.

There is a class of cases where it was contended that per
sonal liability was excluded by words indicating that the maker 
was merely signing in the capacity of executor or administrator 
or the like. In Story on Agency, 9th ed., this class is referred 
to as follows (paragraph 280) :—

Versons contracting as agents arc, nevertheless, ordinarily, although, 
ns we shall presently see, not universally, held personally responsible, 
where there is no other responsible principal to whom resort can be 
had. Thus, for example, where a person signed a note “ns guardian 
of A. B.,” he was held to Ik? personally liable on the note, for he 
could not make his ward personally liable therefor, nor his ward’s 
assets. So, where a |M*rson signed a note “as trustee of A. B.,*" he was 
held personally liable on the note, for it was not primarily binding 
on his cestui yur trust. So, where a person signed ,i note “as executor 
of A. B.,” or as “administrator of A. B.,” it was held that he was 
personally liable on the note, for such a note would not bind the 
estate of the deceased, and to give it any validity it must be con
strued to be a personal obligation of the maker. So, a bill of ex
change accepted by A., “as administrator of B..” will bind B. per
sonally.
Paragraph 281 :—

This whole doctrine proceeds upon the plain principle that he who 
is capable of contracting and does contract in his own name, although 
lie is the agent of another who is inca|mhle of contracting, intends to 
bind himself, since in no other way can the contract jiossess any 
validity, but it would perish from its intrinsic inlirmity.

Section 52 of the Hills of Exchange Act reads thus :—
52. Where a person signs a bill ns drawer, indorser or acceptor, and 

adds words to his signature indicating that he signs for or on behalf 
of a principal, or in a representative character, he is not personally 
liable thereon; but the mere addition to his signature of words de
scribing him as an agent, or as tilling a representative character, does 
not exempt him from personal liability.

(2) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the con
struction most favourable to the validity of the instrument shall be 
adopted.
12—4 D.L.R.
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MAN. Mr. Justice Russell, in 1 is Commentary on the Act, p. 176,
C. A.
1911

refers to a note of Mr. Justice Maclaren in his work, |Maelaren 
on Bills and Notes, 4th ed.], “to the effect that it is in accord

(HANK
ance with the maxim ‘ ut res magis valcat quam pcrcat,’ saying 
that in many cases where an agent or officer has been held per
sonally liable, it is quite evident that he did not intend to hind

KoIhoii. J. himself personally, and there has been a great deal to be said 
in favour of his not being liable ; but, inasmuch as he did not 
legally bind his principal or the company, as the case may be, 
lie has been considered personally responsible, on the principle 
laid down in the sub-section.

These authorities seem to treat the person who assumes to 
qualify the obligation as in fact the maker. But in a case re
ferred to in Russell |Russell’s Commentary on the Bills of Ex
change Act], p. 173, and more like this, viz., West London Com- 
inert iol Hank v. Kit son, 13 Q.13.1). 360, the liability is put on 
the ground of warranty. Brett, M.R., said :—

The acceptance was in this form : “Accepted for and on behalf of 
the It. and I. Company, fl. K.. F. S. I’., directors ; B. W., secretary.” 
The meaning of that is plain. It is that we accept as directors for 
and on behalf of the company, so that any one who shall take the hill 
would assume that the company had power to accept it, and that 
the defendants, as directors, were authorized by the company to ac
cept it. That is what this acceptance meant, and it was so given 
in order that the bill might be discounted. By whom was the hill 
to he discounted? Surely not by the person who knew that the com
pany had no |lower to nvee.pt, and that the defendants had no auth
ority to do so for the company. The acceptance was meant to re
present that the company bail such power, and that the defendants 
had such authority.

Bowen, L.J., at p. 362, said:—
What is the etl'ect of their signatures as acceptors of this hill? 

It is a representation that they had authority to sign as directors 
on behalf of the eonqiany ; and, as they intended that the hill should 
pass to third persons, they are hound to make it good.
It seems to me that this is the proper view from which to 

approach the present ease. There is recent authority for say
ing that there may be an implied warranty of the existence of 
the principal. The action is not confined to eases of warranty 
of authority from an existing principal.

In Simmons v. “Liberal Opinion99 Limited, In re Dunn, 
[1011] 1 K.B. 066, a solicitor appeared and defended in an 
action against a supposed incorporated company, whereas in 
fact there was no such corporation. The solicitor was held 
liable to the plaintiffs for the costs of the abortive proceedings. 
This was on the ground of warranty of the existence of the 
client. No distinction was made between the case where there 
is a principal, hut an absence of authority, and that where there 
is in fact no principal.
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The statement of claim in the present case is so drawn that MAN. 
the action may be treated from either of the two standpoints ^
mentioned. 1912

Having got thus far. it is necessary to consider the facts •—
more closely. The defendant Fournier and one Laplante had 
been doing business as rs. They became indebted to the La voir,
plaintiffs in about $1,000. Shortly before the notes in question Kj^"J 
were given, Fournier and one Coté approached Thompson, the 
accountant of the plaintiff-,, and intimated, as the fact was, 
that Coté, Lavoie, Fournier, and others, were about to form 
the Fournier Company, and desired that the plaintiffs should 
accept the obligations of that company to meet the account 
against Laplante and Fournier. The plaintiffs agreed to that 
course; and. shortly afterwards and before the incorporation, 
the plaintiffs received the notes. The notes were signed by the 
defendants and sent to the plaintiffs pursuant to the arrange
ment mentioned.

It was contended by the defendants that the plaintiffs re
served their rights against Laplante and Fournier, ami that 
the transaction did not amount to a novation; and, therefore, 
there was no consideration for the notes. Even assuming 
that there was no release ,»f the plaintiffs’ rights against La
plante and Fournier, there was. as appears from the evidence 
of Coté and Fournier, a request for forbearance, in considera
tion of the new obligations, and the forbearance in fact was 
granted. It is my view that this was sufficient consideration.
There is high authority for this in the case of Crcars v. llunter.
19 Q.R.I). 341. The head-note succinctly sets forth the facts and 
the decision as follows: “For the purpose of inducing the plain
tiff to give time to the defendant's father for payment of a 
debt, the defendant signed a promissory note whereby the de
fendant's father and the defendant jointly ami severally pro
mised to pay to the plaintiff the amount of the debt with in
terest half-yearly at the rate of 5 per cent, per annum until the 
amount was paid. The plaintiff having forborne to sue for 
several years:—Held, that, the plaintiff having forborne from 
suing the defendant's father at the defendant’s request, there 
was a good consideration fer the defendant’s liability on the 
note, although there was no contract by the plaintiff to forbear 
from suing.”

The defendants endeavour to meet the case of warranty by 
shewing that the plaintiffs knew, when they took the notes, 
that the Fournier Company Limited had not been incorporated; 
and Ilalbot v. Lena, | 1901 ) 1 K.B. 344. was cited. 1 was asked 
to infer this knowledge from certain facta. The meeting of 
Coté. Fournier, and Thompson, the plaintiffs' accountant, took 
place apparently almut the Oth May. Coté told Thompson that 
the company was not yet formed, but would be in a short time;

00
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that they would have a meeting as soon as possible, form the 
company, and apply for a charter ; that Thompson said that 
would he all right ; that Thompson expressed the wish to get 
the notes promptly, in which Coté agreed, as lie expected that 
the company would he formed in a couple of days.

Any one would know that the company’s notes could not he 
got till it was formed. Thompson was told that it would he 
hut a couple of days till the company would he formed. Thomp
son was not allowing the matter of the notes to drift, hut asked 
for them once or twice, perhaps several times. It may actually 
have been because of his persistence, for which a business man 
cannot he blamed, that notes dated the 10th were placed in his 
hands on the 12th May.

As stated, the company was not formed till the 2nd June.
1 cannot impute to Thompson a knowledge of the length of 
time it takes to procure letters patent of incorporation. Not 
only that, but, as far as I am aware, it would he no impossibility 
for such incorporation to have taken place between the 6th and 
the 10th May. The matter was more in the knowledge of the 
defendants and their associates than in that of Thompson ; and 
he, representing the plaintiffs, would have the right to assume, 
when he got the notes, that the incorporation had taken place.
I think there is no basis for inference that Thompson had know
ledge that the company had not been incorporated when the 
notes were sent to the plaintiffs.

As a matter of fact, the plaintiffs, who, it was intended, 
should rely on tile notes, did rely on them. See West Lon
don Commercial Hank v. Kitson, 13 Q.B.D. 360. They, as re
quested, forbore their remedy against the firm of Laplante and 
Fournier, whose assets meanwhile went into the company. The 
plaintiffs never had a remedy against the company ; and. from 
all appearances, unless the defendants are liable, the plaintiffs’ 
debt is virtually gone. To hold the defendant Lavoie person
ally liable will, doubtless, be hard on him, hut it cannot he said 
that that is the plaintiffs’ fault.

The objection was taken at the trial that the notes wen* 
not presented for payment according to their tenor. The de
fence on the pleadings differs from that. The defendant Four
nier pleads that the notes were not presented to him. The de
fendant Lavoie pleads that payment has not been demanded 
of him. The notes, in fact, purport to be payable at the North
ern Crown Rank, St. Boniface.

The notes were not made by the Fournier Company. If 
that company had been sued on them, it might possibly have 
raised the objection for what it was worth. I fail to see any 
obligation on the plaintiffs to present the notes in order to 
recover against the defendants on a breach of warranty of 
the existence of their pretended principal. If the defendants
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were being sued as indorsers or guarantors of the liability of 
an existing debtor, the ease might be different. But here the 
supposed maker did not exist, and presentment would be futile.

If the defendants were to be treated as makers, as in 
the instances cited by Story f Story on Agency, 9th cd.], 
the objection might be open to them, if properly raised; but, 
as already stated, it seems to me that tlfe proper basis on which 
to consider the action is that of warranty of the existence of 
the principal.

As against a maker it is not necessary, according to the 
form of statement of claim authorized by the Rules in the 
King’s Bench Act, to allege presentment. It is left to the de
fendant to raise the defence if he so desires. Here there is no 
allegation by either defendant that the notes were not pre
sented for payment at the place named therein.

On the whole, I think the defendants are liable to the plain
tiffs.

The measure of damages was not discussed, but 1 think 
it must be taken to be the amount of the notes and interest.
I do not think any possible liability over of Laplante and Four
nier to the plaintiffs can be taken into account. Their liability 
was, according to the arrangement, to be suspended till the 
notes should be collected. The plaintiffs had a right to exhaust 
their remedies in respect of the notes. The fact that the Four
nier Company subsequently went into liquidation, apparently 
on insolvency, does not affect the matter.

There will be judgment for the plaintiffs for the amount 
represented by the seven notes mentioned in the statement of 
claim, with interest at 5 per cent, per annum from the maturity 
thereof respectively. The plaintiffs to have their costs, includ
ing examination for discovery.

The defendant appealed to the Court of Appeal.
Messrs. C. P. Wilson, K.C., and A. Public, for defendants.
O'. //. Itoss, for plaintiffs.

Howell, C.J.M. :—Section 52 of the Code [The Bills of Ex
change Act, Canada] declares that where a person signs in such 
a manner as to indicate that he was signing for or on behalf of 
a principal, or in a representative capacity, he is not personally 
liable, but the mere addition of words to his name alone does 
not exempt him from liability. The notes in question begin 
with “We promise,” and are signed :—

Tim Fournier Co. Ltd.
T. A. Lavoie, President.
D. Fournier, Manager.

It seems to me no one would ordinarily be deceived as to 
what was apparently intended by this signature. It commences 
with the name of a joint stock company, and this is verified by

C. A. 
1912
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the signatures of the president and manager, just as is eoin- 
monl> done in this country when a joint stock company makes 
a note, and it would follow that the defendants are not liable. 
However, on proving the signatures it is shewn that when the 
note was made, no such company existed and so, of course, there 
was no president or manager of such company. If the defend
ants were preside nt and manager respectively it was not of this 
company at all events.

Sub-section 2 of the above mentioned section declares that in 
determining whether the signature was that of the principal or 
the agent “the construction most favourable to the validity of 
the instrument shall be adopted/’ Now, if we strike out the 
first line of the signatures, which then was a myth, we have left 
the individual names of the defendants, each with a mere addi
tion as meaningless in this case as “Esquire” and if the defend
ants are held liable as makers of the note, the construction de
manded by the sub-section is complied with.

No doubt the rule as to admitting parol evidence to vary the 
liability of parties upon negotiable instruments is very strict. 
Parol evidence, however, can undoubtedly be given to shew that 
an agent acting for a then existing principal had no authority 
to act, and then the agent is liable, not as a party to the note, 
but for breach of warranty of authority, as in 1 Vest London v. 
Kitson, 13 Q.B.D. 360, and I can see no reason why parol evi
dence should not be given to prove that the parties actually 
signing the paper were not acting for any principal, and were 
not acting as agents, and as they did act they acted for them
selves and are liable as principals. This proof really in both 
instances arises in proving the making of the note.

It docs seem to me that untrammelled by authority, the 
proper conclusion to come to under the Code is to hold the 
individual defendants liable as makers of the note.

Prior to the Code the cases on this subject arc numerous and 
conflicting. The “anarchy” of the decisions is well illustrated 
by the United States Supreme Court in Folk v. Moths, 127 V.S. 
597. Suppose in that case the company was in fact at the time 
of the making of the note non-existent, can it be doubted that the 
defendants would have been held personally liable?

In Thomson v. F nicy, 41 U.C.Q.B. 229, at 234, Mr. Justice 
Adam Wilson held, following Kelner v. Baxter, L.R. 2 C.P. 174, 
that if the agent acted for an existing principal and signed as 
such without authority he was not liable on the note, but was 
liable on breach of warranty; hut where there was no principal 
lie was liable on the note.

The case of Dutton v. Marsh, L.R. 6 Q.B. 361, was cited as 
an authority that the defendants were liable even if the com
pany had been in existence, but that case was decided before the
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Code*, and it seems to me not in harmony with section 52. How- MAW* 
ever, that case was explained away pretty well in the case ot c A
Chapman v. S mil hurst, fl90üj 1 K.IL 7"t and 9*27. A perusal 1012
of tin* judgments in the last mentioned ease, convinces me that ; -
if in that case there was no company in existence, when the note KfAN 
was made, the defendant would have undoubtedly been held Lavoie.

liable. Howell. C.J.M.
1 have not overlooked the partnership ease of Fairchild v.

Ferguson, 21 Can. S.C.R. 4S4, but, in that ease the partnership 
was in existence, and the Court held that the defendant’s sig
nature as manager was the signature of the existing partnership.

In signing their names to bind a company that did not exist 
they really endeavoured to keep themselves from liability as in 
Walling v. Lewis, \ 19111 1 Cli. 414, where tin* suliscrihing parties 
had it stated in the document that they were not to be personally 
liable, yet they were held liable.

The appeal must lie dismissed with costs.

Richards. J.A.:—The facts are stated in the judgment of the Ri.h*rde. j.a. 

learned trial Judge and my brother Judges.
It seems to me that there are three positions argued with 

respect to the instruments in question, which 1 shall, for con
venience, call notes.

First, that, when made, they were the promissory notes of 
the defendants, Lavoie and Fournier.

Second, that, if they were not their promissory notes, they 
(Lavoie and Fournier) by signing them for and on behalf of 
the alleged company, warranted to the plaintiffs that such a com
pany existed and that they had power on its behalf and in its 
name to make them the company’s promissory notes.

Third, that the notes were nullities.
I cannot accept the idea that the notes were nullities. It 

might be possible that, if the plaintiffs were shewn by the evi
dence to have known, when they took the notes, that the com
pany was not in existence, and to have agreed that they would 
not look to the defendants, but would only look to the company 
for payment, if brought into existence in the future, taking the 
risk of the company being created and making the payment, 
there might In? something in this point, because they would then 
know what they were taking were instruments that had no valid
ity ; and it would be so intended between the parties. The evi
dence, however, does not seem to me sufficient to shew that the 
plaintiff’s knew, when taking the notes, that the company had 
not yet been incorporated, and the onus of proving this know
ledge on their part lies, 1 think, on the defendants.
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lu Thomson v. Feclcy, 41 U.C.Q.B. 220, the late Sir Adam 
Wilson, in giving the judgment of the Court of Queen’s Bench 
for Ontario in Term, said, at page 224:—

It i* (Mtablished that, although « person signs nn agreement on 
behalf of n company, ami the company has no existence at the time, 
hut is only projected or in prospect, lie is personally liable, because 
there is no such principal whom he docs or can represent, and the 
agreement would lie wliolly inoperative if it were not to be binding 
on the person who has signed it: Kclner v. Baxter, L.R. 2 C.P. 174. 
Hut, if there lie a principal, and the principal never gave authority 
to one who professes to act ns agent, or if the principal had no 
power to do the act which the agent has done, the agent is not liable 
upon any agreement he may have entered into, professing to be such 
agent, as the principal in the transaction, hut he is liable to an action 
for damages for a breach of warranty of authority to net as the 
agent of the principal he assumed to represent: Collcn v. Wright, 
7 K. & R. .'till; liirharilium v. WillianiMon, L.R. 6 Q.B. 27(1.
In Thomson v. Fcelcy, 41 U.C.Q.B. 221, the defendant, sign

ing his name with the word “secretary” after it, purported *to 
enter into an undertaking on behalf of an as yet not incorpor
ated company which lie named in the instrument, and it was 
held that the defendant was prima facie liable, because at the 
time he signed the receipt there was no company, and therefore 
no principal whom Ik- could bind, and that it must therefore, be 
presumed, to give the instrument validity, that he executed it 
on his own behalf.

If the aliove quotation from Mr. Justice Wilson’s judgment 
correctly slates the law, then the notes now in question became, 
under the circumstances of this ease, tin1 promissory notes of the 
defendants Fournier and Lavoie. I tind myself unable to decide 
how far Kclncr v. Baxter, L.R. 2 C.P. 174, bears out the learned 
Judge in the above. In some subsequent eases Kclncr v. Baxter 
is said to turn rather upon the fact that the form of the body 
of the instrument there shewed an intention on behalf of the de
fendant to make himself liable. Now. then* was, I think, in tho 
present ease, no such intention on the part of tin* defendants and 
nothing in the body of the instrument shews it. But I do not 
think that, for the purpose of this action, it is necessary to 
decide whether the notes in question are the defendants’ per
sonal promissory notes or not. For, if they were not such, they 
were at least warranties by the defendants that the alleged com
pany on whose behalf they purported to give the notes, was an 
actually existent company and that they had power to sign on 
its behalf; and it seems to me that, in either alternative, they 
are bound to make the notes good, though the action in one ease 
would lie upon the notes and in the other upon the misrepre
sentation.

But it is said that if these doeuments are but a warranty of 
the existence of the company, and of the defendants’ right to



1854 D.L.R.] Crane v. Lavoie.

make the notes on its behalf, then the damages would not be the 
full amount of the notes, but rather the amount which the plain
tiffs would have succeeded in collecting upon these notes if they 
had in fact been the notes of the company of the same name, 
which was afterwards formed ; and it is pointed out that, owing 
to that company having become insolvent, the plaint ill's, if they 
had had that company’s notes, would not have been able in fact 
to recover their face value, but merely such dividend as could 
be recovered by ranking on the company’s estate.

This last argument is one which, if we could hold it valid, 
would in fact meet the ends of justice ; but I cannot see that 
it is good in law. We must treat the instruments as what they 
Were at the time when they were executed. Now. when they 
were executed, the company did not exist, and it might never 
have come into existence. If it had not come into existence, 
then, I think no question could be raised that the defendants 
would, on their above-named warranty, be liable for the full 
face amount of these promises to pay. That is the position I 
think the matter stood in when the notes were taken. Can the 
fact that there was subsequently incorporated a company, bear 
ing the same name as that which the notes purported to be 
executed in. make any difference!

The argument that the company, after its birth, ratified the 
notes as its own promises to pay must fail. A corporation has 
no power to ratify contracts made on its behalf before its incor
poration. It can only do so in effect by making a new similar 
contract of its own. Even if it had power to ratify, that, in 
itself, would not change the effect the notes had when they were 
made.

It seems to me that, whether we hold that the defendants 
made the notes, or hold that they entered into the warranty, as 
above mentioned, in either ease they have to make good their 
face value.

I would dismiss the appeal with costs.
PERDUE, J.A. :—I agree with the finding of the learned trial 

Judge that there was sufficient consideration for the making of 
the notes in question. The plaintiffs delayed their remedies 
against Fournier & Laplante, the original debtors, and per
mitted the assets of that firm to he handed over to the Fournier 
Co., Limited, which was to assume the liabilities of Fournier & 
Laplante. The plaintiffs not only granted the request for for 
bearanee as against the original debtors, but also changed their 
position by permitting the transfer of assets.

I also agree in the finding that the evidence does not estab
lish that Thompson, the plaintiffs’ accountant, had knowledge 
that the company had not been incorporated when the notes were 
delivered to the plaintiffs. On the other hand, information as to 
the condition of the incorporation proceedings was within the

MAN.
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knowledge of the defendants and the other incorporators, and 
the plaintiffs had a right to assume that the officers of the com
pany would not make and issue notes of the company before it 
was incorporated.

It is claimed that defendants are liable either as makers of 
the notes or for breach of warranty as to the existence of the

perdue, j.a. company and the defendants’ authority to sign the notes on its
behalf.

In considering the first of these two questions, it is essential 
that the form of the notes and the manner in which they are 
signed should be carefully scrutinized. Whether the defendants 
have sufficiently excluded their personal liability and shewn 
that they signed on behalf of another party, must be gathered 
from what appears on the face of the notes : Leadbitter v. Far- 
row, 5 M. & S. 345, 349. Extrinsic evidence cannot be given to 
shew in what capacity the maker intended to sign : Thomas v. 
Bishop, 2 Stra. 955; liewW Pcttct, 1 A. & E. 196; Kclner v. Bax
ter, L.R. 2 C.P. 174 : Brown v. Howland, 9 O.R. 48; llagartg v. 
Sqnicr, 42 V.C.R. 165. All the notes sued upon in this action are 
in similar form, the only difference living in the time of their 
maturity. The following is a copy of one, which will serve for
all:—

S-’oo. St. Ilunifa<f, May loth, 1910.
Two months after date, we promise to pay to the order of Crane 

& Ordwav Co. at the Northern Crown Hank here, the sum of two 
hundred dollars. Value received.

The Fournier Co., Ltd. 
F. X. Lavoie. /’»•<•*.
1). Fournier, Manager.

At the time the notes were signed the Fournier Co., Limited, 
had not been incorporated. The letters patent incorporating 
that company bear date 2nd June, 1910. Section 52 of the Bills 
of Exchange Act, as made applicable to promissory notes by sec
tion 186, declares that where a person signs a promissory note as 
maker “and adds words to his signature, indicating that he signs 
for or on behalf of a principal, or in a representative character 
he is not personally liable thereon; lint the mere addition to his 
signature of words describing him as an agent, or as filling a 
representative character, does not exempt him from personal 
liability.” Sub-section 2 provides the rule that is to be followed 
in determining the capacity in which the signer of the note has 
placed his signature upon it. That sub-section enacts that in 
determining whether a signature on a bill or note is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument 
shall be adopted.

The notes in question were signed by the defendants. The 
addition of the word “president” or of the word “manager” 
after one of the signatures is not in itself sufficient to exclude



4 D.L.R Crane v. Lavoie. 187

the personal liability of the party signing. The note commence* 
with the words “we promise” which would be quite appropriate 
in the ease of a note intended to be the note of two or more 
parties. As has already been pointed out. no explanation, out
side what appears on the note, is permissible to shew in what 
character the parties signed. But it urged the name of the 
Fournier Co., Ltd., appears above the individual signatures and 
it is argued the natural inference is that the defendants were 
signing as president and manager of that company, and not as 
aetual makers. It appears to me that one fact which confronts 
the defendants at the very threshold of the ease is fatal to the 
above contention. There was no such company or any such 
entity as the Fournier (Jo., Limited, when the notes were signed. 
Where there was no principal there could be no agent. Where 
there was no company there was no president or manager. Then, 
in order to give any validity to the document, ut res magis valeat 
quant pcreat, we must assume that the parties signing it made 
themselves personally liable. Otherwise, there being no princi
pal who can be made liable the note would have no validity and 
would become a mere meaningless paper.

The principle upon which this proposition rests is well ex
emplified in Kclner v. Baxter, L.R. 2 C.P. 174. In that case a 
proposal in writing was made by the plaintiff to A.B. and C. on 
behalf of the proposed Gravesend Royal Alexandra Hotel Co., 
for the sale of certain goods. The proposal was accepted by 
“A. B. and C. on behalf of the Gravesend Royal Alexandra Hotel 
Co.” At the time of the acceptance there was no such company 
in existence. The Court unanimously held that A. B. and C. were 
personally liable. Erie, C.J., in giving judgment (p. 183), 
■aid :—

I ngrw that if the (iravesend Royal Alexandra Hotel Co. had been 
an existing company at this time, the persons who signed the agree
ment would have signed as agents of the company. But, as there 
was no company in existence at the time, the agreement would be 
wholly inoperative unless it were held to be binding on the defend
ants personally. The cases referred to in the course of the argument 
fully bear out the proposition that, where a contract is signed by 
one who professes to be signing ‘"as agent," but who has no principal 
existing at the time, and the contract would In* altogether in
operative unless binding upon the jterson who signed it, he is bound 
thereby.

So also, in Thomson v. Fceley, 41 U.C.R. 229, at p. 234, Wil
son, J., gave expression to the same principle in these words:— 

It is established that although a person signs an agreement on 
behalf of a company, and the company has no existence at the time, 
but is only projected or in prospect, he is personally liable, because 
there is no principal whom he does or can represent, and the agree
ment would be wholly ino|*crative if it were not to be binding on the 
person who has signed it.
See also Bciv v. Pettct, 1 A. & E. 19G.
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This being the law in respect of ordinary contracts, it ap
plies. by the effect of the sub-section of section 52 of the Act, a 
fortiori to the case of promissory notes. “The construction most 
favourable to the validity of the instrument shall be adopted.” 
Therefore, in the present ease if the defendants arc not held 
liable personally, the instruments hind no one and fall to the 
ground as worthless. I think the construction necessarily to be 
adopted in this ease is to hold the defendants liable as makers 
of the notes.

The ease of Kelner v. Baxter, L.R. 2 C.P. 174, above re
ferred to. is also authority for the proposition that a subse
quent ratification by the company after it came into existence, 
did not relieve the defendants from the liability that had 
attached to them upon the making of the instrument. The con
tention. therefore, founded on the resolution of the company 
after incorporation, to assume and pay the notes, that the plain
tiffs had, or could have, obtained what they bargained for—the 
promise of that company—cannot avail the defendants.

I think the defendants might also be made liable for breach 
of their implied warranty, that the Fournier Company, Limited, 
was incorporated and in existence and that they had the power 
to sign the notes on behalf of that company. A question was 
raised as to what would be the measure of damages accruing to 
the plaintiffs in such a case. I do not think it necessary to 
decide that question. I prefer to decide this case simply upon 
the ground that the defendants are liable as makers of the 
notes.

The appeal should be dismissed with costs.

Cameron, J.A.:—The promissory notes in question in this 
case contain the words ‘‘we promise” in the body and are 
signed :—

The Foubnieb Co., Ltd.
F. X. Lavoie, Prêt.
D. Foubnieb, Manager.

The terms president, manager, agent etc., attached to a 
signature are regarded as merely desif/nationcs persona. The 
rule is applied with peculiar strictness to bills liecause of the 
non-liability of the principal: Chalmers 86. Ordinarily in the 
ease of a written contract, signed by a person as principal, who 
is in fact agent for another, parol evidence can be given to shew 
that the agent has an undisclosed principal who thereby becomes 
liable on the instrument as a party, although it does not follow 
that the agent ceases to be liable : /liggins v. Senior, 8 M. & W. 
834. But this doctrine is inapplicable to the case of a bill.

The contracts of the parties to bills and notes as appearing 
on the face of the instrument, whether of drawer, acceptor,
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maker or indorser, cannot be varied by parol evidence : Maclaren 
on Bills and Notes, 4th ed., at p. 4(i, and the eases there given.

The law is clear that no party can be charged as principal 
upon a negotiable instrument unless his name is disclosed on its 
face.

“The reason of this rule is that each party who takes a 
negotiable instrument makes his contracts with the parties who 
appear on its face to be bound for its payment; it is ‘a courier 
without luggage,’ whose countenance is its passport; and in 
suits upon negotiable instruments, no evidence is admissible to 
charge any person as a principal party thereto, unless his name 
in some way is disclosed upon the instrument itself; although 
upon other written contracts, not negotiable, it is often com
petent to shew that, although signed in the name of the agent 
only, they were executed in the business of the principal, and 

. with the intent that he should be bound. And in such cases he 
is bound upon them accordingly. The rule excluding parol evi
dence to charge an unnamed principal as a party to negotiable 
paper is derived from the nature of such paper, which being 
made for the purpose of being transferred from hand to hand, 
and of giving to every successive holder as strong a claim upon 
the original party as the payee himself has, must indicate on 
its face who is bound for its payment; for any additional liabil
ity not expressed in the paper would not be negotiable”: Daniel 
on Negotiable Instruments, 5th ed., see. 803.

The law is also clear that he who accepts a bill or signs a note 
is liable unless, by appropriate words in the instrument, he ex
onerates himself from liability.

This principle is thus stated by Lord Kllenborough in Lead- 
bitter v. Farrow, 5 M. & S. 349 :—

Is it not nn universal rule that a man who puts his name to a hill of 
exchange, thereby makes himself jiersonally liable, unless he states 
upon the face of the bill that he subscribes it for another, or by pro
curation of another, which are the words of exclusion? Unless ne says 
plainly, "I am the mere scribe,” he becomes liable.

Nothing could be clearer than this statement.
On the face of it this note is the joint note of the Fournier 

Co., Ltd., and Lavoie and Fournier. But such a company had 
no existence at the time the note was given and this to the know
ledge of Lavoie and Fournier, who knew they were not and could 
not be its president and manager.

Have these signers, Lavoie and Fournier, in subscribing 
themselves as makers, used any words in this instrument to ex
clude their personal liability? Or, to put it in another way, are 
their names on this document in such a manner as to negative 
their own obligation and assert that of another? Had the body 
of the note contained the words “the Fournier Co. (Ltd.) 
promises” (not “we promise”) it might well be argued that 
then* being no apt words to charge Lavoie and Fournier, and
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no authority of course on their part to sign as agents, (and, in 
fact, no principal to he agents for) the instrument must fall as 
being void. But the name of the company is not used in the 
body of the note, while the personal pronoun “we,” to which it 
is difficult not to attach some significance, is. T can see no words 
used in this instrument that plainly express an intention to ex
clude the personal liability of the individual signers. They do 
not state in the note that they are signing on behalf of, or on 
account of, the company, nor do they expressly negative their 
own obligation as they might have done by adding the words 
“but not individually” to qualify “promise” (as was the case 
in Harlow v. Let, i Allen 460), or by inserting either of the 
words “by” or “per” before their own names, or using other 
words indicating that they signed merely in a ministerial capa
city.

In Dalton v. Marsh. L.R. 6 Q.B. 361, a note reading, “We 
the directors of the Isle of Man Slate and Flag Company, 
Limited, do promise to pay John Dutton, etc.” and signed with 
their individual names, was held to bind the director Personally, 
although sealed with the corporate seal. “There , no case.” 
said Lord Chief Justice Coekhurn, at p. 365, “tha goes to the 
length of saying that the affixing of the seal, where the parties 
do not otherwise use terms to exclude their personal liability, 
would have that effect.”

The words “pres.” and “manager” used in the note are, it 
would seem to me, words of description within section 52 and 
nothing more, and therefore, insufficient, of themselves, and 
without further apt words, to exempt the signers from personal 
liability. But it is not necessary in the case here presented for 
our consideration to determine the legal position of the parties 
signing had the company actually been in existence at the time 
of the making of the notes.

These parties, thus signing the note, must have intended to 
bind somebody upon the instrument. There was no company in 
existence and the words “pres.” and “manager” convey 
nothing and mean nothing, and what is left? As there are no 
promisors but themselves appearing thereon, the note can he 
construed as their note. Otherwise it would be a nullity, and it 
is the declared policy of the Act that the construction most fav
ourable to the validity of the instrument shall be adopted : sec. 
52, sub-sec. 2. Here, if there be no liability of the individual 
promisors, there is no liability of anyone.

If it is the duty of officers of a corporation, who. when 
executing negotiable instruments on behalf of the corporation, 
desire to keep themselves free from any personal liability there
on, to exclude that liability by the use of clear and specific 
language on the face of the document, then it surely follows that, 
when they merely assume, with full knowledge, to be acting for 
a corporation which has no present existence, that duty demands

1
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the clearest language on their part if they wish to keep them- MAN.
selves clear. In point of fact, they are, as I have stated, not c x'
officers in this case. The words “pres.” and “manager” on the
note in question were really meaningless when the signatures «----
were affixed. They are mere surplusage and without any greater ( HAM 
effect on the names of the individual signers than if Lavoie.
they had been omitted altogether. Had they been omitted it ----
would seem to me impossible to uphold the non-liability of the imeron' 
signers, and their actual use is devoid of effect.

What would have been the position of these individuals had 
the incorporation of the company never been proceeded with 1 
J think it would surely have been difficult then to argue that no 
one was liable on this note. The signers, as I have stated, 
intended to bind someone. And it must be taken that they did 
not intend to bind a non-existent person or corporation. The 
signers do not state upon the face of the instrument that they 
subscribe themselves for, or on account of, another. In accord
ance with the Act, the maxim ut res mag is valent is to be held 
applicable so that this instrument may be a valid negotiable 
security and not a nullity. I need hardly say that the legal 
liabilities arising out of the instrument are not affected in the 
slightest by the subsequent incorporation of a company with a 
name similar to that mentioned in the note. I am of the opinion, 
therefore, that the promisors are liable as individuals.

We were referred to a late ease in appeal of Chapman v.
S nut hurst, 11909] 1 K.B. 927. There it was held that the note 
given was so given in accordance with the provisions of the 
Companies Act, 18<i2. “No question arises here,” says Vaughan- 
Wi Ilia ms, L.J., at p. 928, “as to the authority of the defendant 
to sign the promissory note: it is admitted that he had the com
pany’s authority to do so. To my mind when you have once got 
a promissory note so drawn as to bind the company, and when 
the form of the note is such that no question of joint liability 
can arise, it almost conclusively shews that the note is in such 
a form that the company alone is liable, and I have no doubt 
that the company is alone liable on this particular note.” I 
call attention to the italicised words as bearing upon the form 
of the note Iwfore us and as indicating an important difference 
between the note in that case and the one we are now discussing.

In Chapman v. Smethurst, f 1909] 1 K.B. 927: Lindas v.
Mtlrose, 3 II. & N. 177 ; Dutton v. Marsh, L.R. 6 Q.B. 361, supra, 
and Alexander v. Sizer, L.R. 4 Ex. 102, are discussed and dis
tinguished. I refer also to the case of Landes v. Marcus, 25 T.
L.R. 478. where a cheque was signed by the two defendants as 
directors of a company. “The defendants bad not said that 
they did so on behalf of the company” and were held personally 
liable.

As to the question of want of consideration, it seems to me 
that the facts of the case satisfy the requirements of the law.
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“The considération required to support a promise has been de
fined as consisting of any damage, or any suspension, or forbear
ance of his right or any possibility of a loss occasioned to the 
plaintiff by the promise of another, although no actual benefit 
accrue to the party undertaking”: Leake on Contracts, 6th 
ed„ p. 431.

I think Lavoie is liable as maker of the promissory notes in 
question and that the appeal should be dismissed.

usggert, j.a. If .too art, J. A. i—In Chapman v. S nut hurst, [19091 1 K.B.
927, at p. 990, Kennedy, L.J., approves of the test applicable to 
such cases laid down in Lindley on Companies, 6th ed. vol. 1, 
p. 280:—

The question is in every ease one of eons!ruction. Is the bill or 
note the bill or note of the company or not? Does it really pur
port so to be? for although given for the purpose of the company, 
the bill or note may not even purjwirt to bind it. If on the true 
construction of the instrument, the bill or note is the bill or note 
of the company, the company will lie liable upon it and not the indi
viduals whose names are on it. unless the bill or note is the bill or 
note of both. On the other hand, if on the true construction of the 
bill or note it is not the bill or note of the company, the persons 
whose names are upon it will be liable upon it, whether they intended 
to be so or not.

In Thomson v. Fecley, 41 U.C.Q.B. 229, at p. 296, where a 
similar question was involved. Wilson, J., who delivered the judg
ment. in which Harrison. C.J., and Morrison, J.. concurred, sug
gested a form of plea which might shew a good defence, setting 
out that both parties believed the writing was not binding on the 
defendant, and that it was not the intention to bind him, and that 
the writing so drawn was a mistake and the mistake of both 
parties, and that the plaintiff was taking an inequitable advan
tage of such mistake by suing the defendant upon it.

If such were a defence, it would not lie available here. 
Equity will, of course, interpose and grant relief on the ground 
of mistake, but only when it can restore the parties to their 
former condition, or place them in the same situation in which 
they would have stood but for the mistake. Here the old debtors 
have been divested of all their assets and the new company could 
not now, if it desired, give the securities originally contemplated.

Sub-section 2 of section 53 of the Bills of Exchange Act 
reads :—

In determining whether a signature on a bill is that of the prin
cipal or that of the agent hv whose hand it is written, the construc
tion most favourable to the validity of the instrument shall be 
adopted.

Unless we const me the instruments as the notes of the de
fendants, the documents would mean nothing and be binding 
upon no one.

MAN.

C. A. 
1012

Crank

Cameron, J.A.

Appeal dismissed.
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Re POLSON IRON WORKS, Limited.
Ontario High Court, Middleton, J., in Chambers. Mag 15, 1912.

1. Corporations and companies (g VC—188)—Transfer of shares—
Original IIOMiEK becoming indebted to company subsequent
TCI TRANSFER—R.S.V. loot!. CH. 79. SEC. 157.

Tin- directors of a company cannot refn-v to register a transfer of 
its shares of stock, under sec. 97 of cli. 79 of R.8.C. 1900, on the 
ground that the transferer was indebted to the company, where the 
indebtedness did not exist at the time the transfer was executed, al
though it was incurred before the application for registry was made.

2. Corporations and companies ( § V V—188)—Transfer of shares ox
books—Validity of t nregistered transfer—R.S.C. 1909, ch.
79, sec. 01.

A transfer of shares of stock of a company is not invalidated, un
der sec. 94 of ch. 79 of R.K.V. 1906, by failure to have the transfer re
gistered on the books of the eo npnny. ns such section, for the pur
pose of exhibiting the rights oi the parties toward each other, ex
pressly preserves the validity of i-n unregistered transfer.

3. Corporations and compan ies < g V C—192)—Right of transferee
TO HAVE RECORD OF TRANSFER ENTERED IN BOOKS—PRIOR OPT ION-
MU \ bi rRAxan bbob.

An agreement giving an option to purchase shares of stock in 
case the owner should desire to sell them does not create a contract with 
the company issuing the stock so as to justify the refusal of the dir
ectors, upon a transfer thereof to a third person, to record the trans
action on the books of the company.

4. Corporation and companies ( g VC—195)—Transfers of shares to
TRUSTEE UNDER MARRIAGE SETTLEMENT—PRIOR OPTION TO THIRD
PARTY TO PURCHASE.

A transfer of shares of stock to a trustee under a marriage settle
ment does not constitute a sale within the meaning of an agreement 
giving a third person an option for their purchase should the settlor 
desire to sell them.

5. Assignment (g 111—31 )—Property assigned to trustee of marriage
SETTLEMENT—NOTICE OF PRIOR OPTION—ENFORCEMENT AGAINST
I HI Mil .

A trustee under a marriage settlement who in pursuance thereof 
takes a transfer from the settlor of shares of stock in a company 
incorporated under the Dominion Companies Act, R.S.C. 1990, ch. 79, 
having at the time full notice of the terms of a prior option agree
ment made concerning such shares by the settlor, will hold the 
shares subject to the terms of such agreement and subject to the en
forcement against him by the holders of the option of the rights which 
they had acquired from the settlor.

6. Mandamus (fi I E—41 )—Registry of a transfer of shares.
Mandamus is the proper remedy to require the board of directors to 

register a transfer of shares of stock on the books of the company is
suing them.

[Crawford v. Pronnrial Ins. Co.. 8 U.C.C.F. 268. and Rich v. Mel
and hon Rttard of Health, 2 D.L.R. 866. 26 O.L.R. 48, 3 O.VV.X. 829.]

Motion by MeWhinney and Brown, trustees of the marriage 
settlement of John James Main and LaDelle MoCahon, for a 
mandamus directing the Poison Iron Works Limited, an incor
porated company, to register a transfer of 500 fully paid-up
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non-assessable shares of the capital stock of the company from 
John James Main to the applicants.

The order for a mandamus was granted.
R. McKay, K.C., for the applicants.
('. A. Moss, for the company.

Middleton, J. :—The 500 shares in question were acquired 
by Mr. Main under and pursuant to the terms of an agreement 
of the 27th June, 1906, between Mr. Main and Messrs. Poison 
and Miller, by which Mr. Main undertook to transfer to the 
company oil the assets of the Canadian Heine Safety Boiler 
Company, in consideration of the issue of these 500 shares. As 
part of the same agreement, Mr. Main agreed to subscribe for 
$25,000 capital stock of the Poison company, for which he was 
to pay when calls were made by the board of that company.

By this agreement certain rights are given to Messrs. Poison 
and Miller, enabling them to acquire the $75,000 of stock upon 
payment to Main of the value of the stock as shewn by the 
books of the company, in the event of Main ceasing to be in the 
service of the company, or upon Main desiring to sell the stock. 
This agreement, made originally with Messrs. Poison and 
Miller, was adopted by the directors and shareholders of the 
company, by appropriate by-laws.

The 500 paid-up shares were duly issued, and the 250 other 
shares were duly subscribed for. The stock is subscribed for as 
follows: “500 shares to be issued as fully paid-up and non
assessable, pursuant to by-law No. 40, and to lie held subject to 
the terms of agreement referred to in said by-lawthe agree
ment and by-law bein : those above-mentioned.

On the 15th September. 1911, by his marriage settlement, 
Mr. Main transferred the 500 paid-up shares to the applicants. 
This instrument was duly executed on the 16th. At this time, 
no calls had been made upon the 250 shares; but subsequently, 
on the 28th December, 1911, a call of $20 per share upon all 
unpaid stock of the company was made by the directors. This 
call was payable on the 4th January, 1912, and notice was 
duly given to Mr. Main on the 28th December.

Mr. Main, for reasons which, he thinks, justify him in doing 
so, refuses to pay the call; and his counsel states that, if any 
attempt is made to collect payment, Mr. Main is advised that 
he has a good defence to any action that may be brought.

For some reason, the trustees omitted to apply for regis
tration of the transfer until the 5th January, when the com
pany declined to record the transfer. The secretary of the 
company, on the 11th January, in reply to the formal demand 
for registration, writes that the matter has been considered by 
the directors, and that “I have been directed to inform you that 
the directors decline to register the transfer of the shares in
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question belonging to the said John J. Main, owing to his being 
indebted to the company.”

Upon the argument of the motion, it was admitted that the 
only indebtedness is the indebtedness in respect to the calls 
made upon the 250 shares.

The company is incorporated under Dominion legislation, 
and the sections of the statute which require to be considered 
are R.S.C. 1906 ch. 79, secs. 64, 67.

By sec. 64, ‘‘except for the purpose of exhibiting the rights 
of the parties to any transfer of shares towards each other 
. . . no transfer of shares . . . shall be valid for any 
purpose whatever until entry of sueh transfer is duly made in 
the register of transfer.” By sec. 67, it is provided that the 
directors may decline to register any transfer of shares be
longing to any shareholder who is indebted to the company.

I have read the numerous cases cited upon the argument, 
but have come to the conclusion that none of them throws much 
light upon the problem before me, which must be determined 
upon the wording of these two sections.

Prima facie, a share—or at any rate a paid-up share—of the 
capital stock of a company is personal property, and may be 
disposed of by the shareholder freely. Any provisions which 
cut down this right must be construed strictly. S vtion 67 
gives the right to the directors to decline to register any trans
fer of shares ‘‘belonging to any shareholder who is indebted to 
the company.”

I do not think that the shares in question ever belonged to 
a shareholder who was indebted. Upon the execution of the 
transfer on the 15th September, these shares ceased to belong 
to Main. They then became the property of the trustees. Sec
tion 64 does not invalidate the transfer by reason of the failure 
to register, for it expressly preserves to the transfer validity 
“for the purpose of exhibiting the rights of the parties . . .
towards each other.”

The indebtedness did not arise until the making of the 
call on the 28th December. Main then became indebted to the 
company, within the meaning of see. 67 ; but he had ceased to 
own the shares. As I read the statute, the ownership and the 
indebtedness must be concurrent; and the section cannot be 
read as if it gave authority to the directors to refuse to register 
when the transferee is at the date of the application indebted. 
The section itself seems to be carefully worded so as to require 
indebtedness at the time of the ownership; and the ownership 
is, by sec. 64, made independent of registration.

It was argued that the transfer ought not to be permitted, 
because of the terms of the agreement. In the first place, the 
transfer is not a sale, which is the only transaction that gives 
to Poison and Miller any right to purchase under the agreement.
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In the second place, the agreement in question is an agreement 
with Poison and Miller, not with the company; and the trus
tees, taking with full notice of the agreement, will hold subject 
to its terms; and any rights that Poison and Miller may have 
can be exercised against the trustees.

Objection was taken to the remedy sought. It was said that 
a mandamus would not lie. 1 think this is determined in favour 
of the application by Crawford v. Provincial Insurance Co., 
ti C.P. 263. See also the recent decision in Pick v. Mclancthon 
Hoard of Health, 2 D.L.R. 866, 26 O.L.R. 48, 3 O.W.X. 826, 21 
O.W.R. 517.

The order for mandamus will go as sought, with costs.
Application granted.

J. M WIISON v. THE H. G VOGEL COMPANY; THE H. G. VOGEL 
COMPANY v. CHARLES M GARDINER: CHARLES M GARDINER 
v THE LOCOMOTIVE AND MACHINE COMPANY

Quebec Court of Review, Trllicr, DcLorimicr, Dunlop, JJ. May 23, 1912.

1. Proximate cause (8 VI—105)—Falling or a water tank—Liability
OF SUB-WARRANTOR—DEFECTIVE WALLS.

In order to Absolve n sub-warrantor who manufactured a steel 
structure to support a water tank erected upon the roof of a building, 
from liability for damages occasioned by the fall thereof, on the 
ground that the walls were defective, the defective condition mus* he 
shewn, and it must appear that that was the immediate and proximate 
cause of its fall.

2. Evidence (8 VII A—590)—Expert testimony Weight.
The evidence of expert witnesses should not necessarily prevail over 

that of disinterested non-expert witnesses.
[Lafcunteum v. Beaudoin. 28 Can. S.C.R. 80. and Dtschrncs v. Lang

lois. 15 Que. K.B. 388, referred to.]
3. Sale (8 HI A—57)—Remedies of warrantor against sub-warrantor

—Breach ok warranty—Payment made.
The fact that a sub-warrantor had received pay for an article fur

nished a warrantor, does not absolve the former from liability to the 
plaintiff in warranty for damages caused by defects in the thing 
warranted.

4. Contracts (8 IV E—367)—Contract calling for first class mat
erial and workmanship—Effect of breach.

One who erected a water tank an 1 a steel supporting structure 
therefor on the roof of a building, unoer a contract calling for first- 
class material and workmanship, is liah'e to the owner of the building 
for damages caused by the fall of the :ank as a result of defects of 
which the defendant should have l>een aware, in the construction of 
the supporting structure.

5. Indemnity (81—5)—Fall of water tank—Faulty construction of
support»—Liability of sub contractor furnishing.

A defendant who is liable to the owner of a building for damages 
caused by the fall of a water tank erected by the former on the roof 
of the building, as a result of the faulty construction of the supports 
thereof, is entitled to indemnity from a defendant in warranty from 
whom the former obtained the tank and its supports.
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6. Damages (§ III K 2—218)—Measure of compensation—Injury to QUE.
UUILIHXUS. ------

A sub-contractor who constructed a steel support for a water tank 
that was erected on the roof of a building, which fell, by reason of the 1912
defective construction of the supports, must indemnify the principal ------
contractor to whom he supplied it for all damages the latter may lie Wilson 
condemned to pay by reason of the fall of the tank. V.

The
Inscriptions in review by the Vogel Company, Gardiner, and H-G^\ooel 

the Locomotive and Machine Company respectively.
Messrs. E. Lafleur, K.C., and A. Perrault, for plaintiff.
Messrs. .1. (tcnjfnov, K.C., and /»’. C. McMichael, K.C., for 

defendant.
//. 8. Williams, for defendant in warranty.
Messrs. T. Chase-Castjrain, K.C., and .1. Chasc-Cast/rain, for 

defendant in sub-warranty.

The opinion of the Court of Review was delivered by
Dunlop, J.:—In this ease the principal defendant inscribes ouniop.j. 

in review from the judgment of the Superior Court, Monet, J., 
rendered on the 25th February, 1911. Inscriptions in review 
are also filed by the defendant in warranty, Charles M. Gardiner, 
and by the defendant in sub-warranty, The Locomotive &
Machine Company of Montreal.

The pleadings are as follows :—
The plaintiff, by the principal action, sued the company 

defendant for the sum of $11,323.40 damages, alleged to have 
been caused to him by the fall of a water-tank installed by the 
company defendant on the roof of the plaintiff’s store, No. 520 
St. Paul street, and specially al! ges in his declaration, which 
was amended on the 5th January, 1909, that, on the 13th March.
1905. the company defendant had contracted with plaintiff to 
instal on his building a system of protection against fire, includ
ing, among other things, the placing of a tank capable of holding 
12,000 gallons of water, the company defendant to employ the 
best materials and the best workmanship in so doing ; that on the 
2nd April, 1906, the said tank had been filled with water for the 
first time, and that on the next day the said tank gave way, 
damaging one of the walls of the building and the merchandise 
in said building; that a part of the building was totally destroyed 
and another part partially ; that this accident was due to a fault 
of construction in the steel structure, and owing to the weakness 
of the walls of the said building, a weakness which defendant 
should have known and for which it must be held responsible ; 
that on the 6th December, 1905, the plaintiff notified the com
pany defendant by letter to be careful in the execution of the 
works it was doing, putting it on its guard ; that on the 4th 
April, plaintiff protested the company defendant, through the 
ministry of Perrault, notary public, notifying it of the accident
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which happened the day before and notifying it to immediately 
repair the damages caused by its fault and imprudence, a thing 
which the defendant lias neglected to do.

Plaintiff produced a statement of the damages caused to him 
by the defendant, shewing $1.500, amount of money paid to the 
company defendant during the execution of the works on account 
of their price ; $105 paid to the city of Montreal for the supply 
of water required : $397.50 extra premiums of insurance charged 
by the insurance companies; $3,066.09 damages caused to the 
merchandise not totally destroyed; $2.620.50 for the goods to
tally destroyed; $2,949.29 for repairs which the plaintiff was 
obliged to make to his building partially destroyed by the fall of 
the tank, and'$625 paid to experts with regard to the examina
tion and valuation of the damages caused to him.

By dilatory motion, the defendant obtained permission on the 
15th of June, 1906, to call the defendant. Charles M. Gardinçr, 
of the Crescent Company in warranty. On the 18th of June the 
principal defendant took the action in warranty against the said 
Charles M. Gardiner, alleging that, on the 11th of October, 1905, 
he contracted with it for the const met ion of a water tank and 
other works required on the buildings of the principal plaintiff 
on the terms and conditions of a letter recited in its declaration, 
for the sum of $859, which contract bad been accepted by the 
defendant in warranty on condition that Vogel & Company, 
the principal defendant, or the proprietor of the Wilson building, 
would guarantee the solidity and sufficiency of the walls and 
foundations, conditions written in the letter addressed by the 
defendant in warranty to the plaintiff in warranty and accepted 
by the latter ; that the defendant in warranty constructed the 
said tank.

The principal defendant, plaintiff in warranty, set up in his 
action in warranty the principal action of the plaintiff, a copy 
of which is attached to the action in warranty, and tin* plaintiff 
in warranty alleges also that, on the 5th of Octolier, 1906, it pro
tested tlie defendant in warranty, notifying him of the accident 
which happened to the Wilson building, the protest served on it 
by the plaintiff Wilson, alleging that, if the principal defendant 
is held responsible towards the principal plaintiff, the said 
defendant in warranty is the party really responsible to the prin
cipal defendant.

The plaintiff in warranty concludes by praying that the 
defendant in warranty should lx* condemned to take up the said 
case and should he held liable to indemnify the principal de
fendant from even* condemnation that could In* rendered against 
it. as well as the costs of the said action in warranty ami of the 
principal action.

Subsequently, the defendant in warranty, Charles M. Gar
diner, was by the Court permitted to call in the Locomotive and
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Machine Company of Montreal, Limited, in sub-warranty, and in 
this action the plaintiff in sub-warranty alleges that, on the 21st 
of October, 1900, the defendant on sub-warranty contracted to 
set up a structure in steel necessary to support the water tank 
containing 12.000 gallons of water, for the sum of $!147, and to 
place the structure on the Wilson building within two weeks from 
said date. The plaintiff in sub-warranty recites the facts men
tioned in the principal action and in the action in warranty, 
alleging, moreover, that on the 7th April, 1907, he protested the 
defendant in sub-warranty, notifying it of the accident that had 
occurred on the Wilson building and notifying it that it would 
be held responsible for all damages he might he condemned to 
pay, and praying that the defendant in sub-warranty should he 
held to take up the cause of the plaintiff in sub-warranty and 
condemned to indemnify him for every condemnation that might 
be rendered against him by reason of any defect in the steel 
structure: that the plaintiff in sub-warranty alleged that, if the 
accident happened as alleged, it was not due to negligence nor 
to his fault, hut to the negligence and fault of the defendant in 
sub-warranty, who was charged to make the steel structure men
tioned in the contract, and praying besides that the defendant 
in sub-warranty should be condemned to pay all the costs of the 
principal action as well as of the different actions in warranty.

The principal defendant, besides his action in warranty, 
pleaded to tin* principal action, denying any negligence on its 
part and alleging that, if the accident happened, it was because 
the plaintiff had overcharged the walls and tloors of his store; 
that he knew at the time of the said contract the nature, the 
strength, the character and the condition of his walls and oi 
the beams of his building, of which the principal defendant had 
no knowledge.
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The defendant in sub-warranty, Charles M. Gardiner, 
pleaded, besides his demand in sub-warranty, that he is not 
responsible for t said accident; that, if the said accident was 
ilue to a vice dr struction, it is the Locomotive and Machine 
Company of Monueal, Limited, that is responsible; that if the 
said accident was due to the weakness of the wall, it was the 
Vogel Company a'nd Wilson who are responsible, and he prays 
for the dismissal of the action in warranty, with costs as well 
of the action in warranty as of the action in sub-warranty.

The defendant in sub-warranty pleaded that it is not respon
sible for the accident: that it fulfilled the terms of its contract 
as proved, and that, if the accident happened, it was not due to 
the insufficiency of the structure in steel which it had made, hut 
was owing to the great weakness in one of the walls of the Wilson 
building, a defect for which it could not be held responsible; 
that it has been paid the price of its contract and that it cannot
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he proceeded against after such payment, and it prays that tlu* 
action in sub-warranty should lie dismissed with costs.

The eases were all joined for trial and were heard at the 
same time and decided upon the same evidence by the judgment. 
The trial lasted 31 days. A large portion of the evidence con
sists of the opinion and suggestions of expert witnesses.

The judgment condemned the company defendant to pay 
plaintiff the sum of $9.590.68, with interest from the institution 
of the action, and all the costs ; and further, dismissed the two 
actions in warranty and sub-warranty, and condemned the plain
tiff in warranty to pay the costs of its demand in the two cases, 
and also condemned the Locomotive and Machine Company of 
Montreal, Limited, the defendant in sub-warranty, to pay the 
costs of the defence in the two cases.

From this judgment no less than four inscriptions in review 
were filed.

The principal defendant inscribes (1) from that part of the 
judgment which maintained the principal action; (2) from that 
part of the judgment which dismissed the action in warranty 
taken by it against Chas. M. Gardiner.

Charles M. Gardiner, plaintiff in sub-warranty, inscribes in 
review from that part of the judgment which dismisses the action 
taken against the Locomotive and Machine Company of Mont
real, and the Locomotive and Machine Company of Montreal, 
the defendant in sub-warranty, inscribes in review from that 
part of the judgment condemning the defendant in sub-warranty 
to pay the costs of the defence of the two actions in warranty.

The whole question in tills case seems to me to be limited to 
whether the accident was caused by the giving-way of part of 
the wall of plaintiff's premises on which the water tank was 
erected, or by the breaking of part of the steel structure which 
supported the tank in question.

All the experts examined on behalf of the plaintiff said that 
the accident was caused by a defect in the steel structure which 
supported the tank. There is a principle of law well established 
and which cannot la* contested, that, when one seeks the cause 
of an accident and one finds a defect which was, by its nature 
capable of producing the accident in question, and when one 
finds no other cause to which the accident could be imputed, it 
must he necessarily assumed that the accident was caused by 
such defect.

The evidence of Mr. Vautelet and that of Mr. Hays, both 
distinguished engineers, has not been contested on essential points. 
The part of the steel structure, which is identified as B-D, cer
tainly had not been made according to the rules of art. The 
steel had not 1k*cii riveted, as should have been done. It must 
he remembered that the trial Judge held distinctly that it had 
not been constructed according to the rules of art, and this was 
the reason why lie dismissed the actions in warranty without
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costs, on the ground that, under the facts of this case as proved, 
the plaintiffs in warranty were justified in taking their action, 
though lie ultimately held that the determining cause of the 
accident was not owing to any defect in the steel, but to the 
giving-way of part of the east wall of plaintiff’s premises.

It seems to be established that the defect was in that part of 
the structure identified by B-D, as that appears to be the main 
defect established, and the result was that the tank fell towards 
the west.

Besides the evidence of the experts, we have the evidence of 
two witnesses which certainly must have an important bearing on 
this case. They do not rely on any theories. They simply state 
what they saw. I do not think the evidence given by Mr. Miner 
is attackable. Mr. Miner says that he was at one of the win
dows on the sixth storey of tin* Canada Life Building when the 
accident occurred, and lie tells what lie saw :—

“ I saw the tank gradually ineline to the west and ultimately 
fall in that direction.” This seems to shew that the accident was 
caused by a defect in the steel, because all the witnesses without 
exception seem to be of opinion that, if the defect had been in 
the steel structure the tank would fall to the west, and if the 
defect had been in the wall it would fall to the east, and the 
witnesses for the Locomotive and Machine Company, as I read 
the evidence, do not seriously contest this pretension. Mr. Archi
bald, one of their most important witnesses, admits this. It 
seems to me that, if the wall had given way first, as is pretended 
by the Locomotive and Machine Company, the tank would have 
inclined and fallen toward the east. If, on the contrary, the 
defect was in that part of the structure identified as B-D, the 
result would certainly be as observed by Mr. Miner—that it 
would have fallen to the west. •

It seems to me that this is the only reasonable explanation of 
the only possible «anse of this action, and it must be remem
bered that his evidence is corroborated by another witness who 
was on St. Paul street and saw the tank fall, and his evidence 
has not been contradicted and cannot be contradicted.

It is pretended that Mr. Miner might have boon deceived. 
I do not see how this can be. He was in a position where lie had 
a full view of the tank, and is positive that the progressive in
clination was towards the west. Here is what Mr. Archibald 
says at page 14 of his evidence :—

(j. Well, how can you explain the testimony of Mr. Miner ami the 
other witnesses, who say that they saw the tank canting towards the

A. That does not worry me for a minute. Iiecause all the evidence 
is contrary to it.

Q. Mr. Miner said he was sitting in his office in the t'anada Life 
Building on the sixth floor, looking towards the river, and that he saw 
the collapse. When he saw the tank, when it first went over, it canted

QUE.

101*2

The
II. Cl. VotiKI.

.,,

Dunlop, J.



202 Dominion Law Reports. |4 D.L.R.

QUE. toward» the west. Now, how can you reconcile the deposition which

C. R
1912

you are now giving with that deposition of Mr. Miner, which ap|K*are 
to be corrolwated by the deposition of another witness by the name 
uf Calvin f

Wilson

The
H. G. Vooel

Co.

A. Well. 1 made observations with regard to that point with Mr. 
Mattiee from the position of the Canada Life Building, and I found 
that it would be quite possible for Mr. Miner to In* under the impres
sion that the tank fell to the west when it was actually falling north
east or east of north.

Dunlop, J. This swill* to me a very hi me explanation and in no way 
contradicts or discredits the evidence of Mr. Miner.

Reference might also lie made to the testimony of Mr. Archi
bald, a very self-sufficient witness, when he states, at page 36, in 
re-examination by Mr. Casgrain :—

<j. When you say that Mr. Miner must have lieen mistaken, will you 
kindly tell me what mistake he made in your opinion 1

A. From the relative positions of the Canada Life Building and 
the Boivin Wilson Building, the Boivin Wilson Building being con
siderably to the west of the Canada Life Building, it was quite pos
sible for that tank to fall in a northerly direction when Mr. Miner 
thought it was falling toward the west, because the tank was towards 
the right hand side of him.
It will be remembered that witness Calvin, who was standing 

on the north side of St. Paul street, a little west of the inter
section of St. Paul and St. Peter streets, where he had a full 
view of the tank from the vast side, says at page 3 of his deposi
tion :—

lj. It (the tank) fell to the westf
A. Yes.
(j. Gradually!
A. Yes, it gradually fell to the west.

It has lieen attempted to shew that he could not see, from 
the spot where he says he was standing, as much of the steel 
structure as he stated in his evidence. There is nothing in the 
record of a nature to contradict the evidence of these two wit
nesses, except the conjectures and speculations and theories of 
expert witnesses, who do not testify, but merely suggest that the 
tank may have fallen in another direction.

Mr. Vautelet was examined as an expert. He visited the 
premises almost immediately after the accident, before any por
tion of the debris had lieen disturbed, and he found that the 
member. R-D, one of the principal members of the steel structure, 
was too weak to support the load which came upon it owing to 
the manner in which the connections transmitted such load. See 
summary of his conclusions at pages 53, 54, 55. In cross-exam
ination he points out that bolts were used instead of rivets, and 
even then there were only two at point It. although more rivets 
were required. He states that while rivets always worked to
gether, there is no certainty that bolts will do so, seeing they do 
not fill the hole so completely and may become unscrewed. He 
also points out that the connection being only attached by one

4
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side of the angle, the strain would be transmitted on the member 
in an eccentric manner, thereby more than doubling the strain 
upon the member. He states that the member B-D was the 
weakest of all, and that the strain would be 8,800 pounds with 
eccentricity and would l>e 10,600 pounds under the existing con
ditions. He condemned the steel structure and said the mem
ber, as connected, could not stand the strain.

It is obvious to anyone, upon examining the plan P-7, that 
the member B-D at the point B is attached in the same manner 
as the seeondary members, although it was a principal member 
of the truss and required to carry a strain of 20,000 pounds.

This witness says that the defects in the member B-D, coupled 
with the fact that the tank fell towards the west, explained the 
accident. He states that if the wall had given way first the tank 
must necessarily have fallen towards the east, and this is testified 
to by almost every witness examined in the case.

Mr. Vanier, an expert civil engineer and architect, corrobor
ates Mr. Vautelet’s testimony. He describes how the fall took 
place, lie says that the walls were in good condition and did 
not cause the accident. It will be seen that these witnesses had 
no interest, as between defects in the east wall and defects in 
the steel structure, in attributing the collapse to one suggested 
cause more than another. Mr. Henry Demers, also examined for 
the principal plaintiff, testifies as a fact that the east, wall was 
in good condition, lb- made a careful examination of it because 
lie placed an additional storey upon the building resting upon 
this wall.

We might now refer to the witness examined on behalf of the 
Vogel Company, Mr. Henry Holgate, probably one of the best- 
Known civil engineers in Canada, who corroborates in every par
ticular the evidence of Mr. Vautelet. At page 80 Mr. Holgate 
emphasizes an important principle of steel structures. lie says, 
in effect:—

“The principle of all steel construction is that connections 
should be stronger than the members, the object being to develop 
the fullest possible strength of the main laxly of the member.”

At the foot of page 95 he again insists upon this same prin
ciple—that the strength of the member depends upon the strength 
of the connection. Continuing, at page 80, he says:—

“This principle has been departed from here, and the differ
ent causes of weakness are from the neglect to properly detail 
the connections,” and at page 87 lie points out:—

“That weakest point is the member B-I), an essential mem
ber of the steel truss.”

At pages 113 and 114 he makes an interesting comparison 
of the stress on the two lndts at point “B,” contrasting such 
stress on these bolts with those in the other principal members. 
In some instances it was five times as great. He attributes the 
collapse to the failure of the member B-D.
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Mr. Freeman, of New York City, was also examined. He had 
had a very extensive experience in steel constructions for the 
support of tanks and corroborates the evidence of Mr. Hoi gate 
and Mr. Vautelet.

We now come to the witnesses of the Locomotive and 
Machine Company.

Mr. Harrington, Mr. Legrand and Mr. Borden were all ex
amined as steel experts. They were the three engineers respon
sible for the steel structure. They all concede in effect that the 
member B-D was defectively constructed, and that they would 
not have put up a similar construction. Harrington and Legrand 
conceded in their evidence that the tank fell towards the west. 
Archibald contradicts the testimony of Harrington and Legrand 
on this point. He propounds a theory as to the line of vision of 
the witness, Mr. Miner, in an endeavour to reconcile his evidence 
with his own testimony, admitting, however, that if the tank 
fell to the west the initial break did not take place in the east 
wall.

Mr. Matt ice is another interested witness, because he is in the 
company which took over the business of the Locomotive and 
Machine Company. He takes the position that it matters not 
in what direction the tank fell; the east wall gave way in any 
event. It will be observed that the versions of the Ijocomotive 
and Machine Company’s own witnesses are therefore irrecon
cilable.

We now come to (iardiner's witnesses. No evidence was made 
by (jardiner in chief except formal proof of the contract. In 
rebuttal, Messrs. Alex. C. Hutchison and William Hutchison, 
well-known architects, were lioth examined. They testify that 
the walls were in good condition and amply strong enough to 
tear the weight that was imposed on them. They both state 
that if the east wall gave way the tank must necessarily have 
fallen towards the east.

The witness Magloire Huberdeau, an experienced eontraetor, 
and Honore Guilbault, one of his employees, a mason of many 
y pare ’ experience, who worked upon the east wall, testify as a 
fact that it was a good wall and well made.

Mr. Win. Stewart, called as an expert, testifies to the same 
effect.

Mr. Gardiner, examined on his own behalf, points out that 
the top of the tank and a large portion of the staves were found 
inside the building towards the west. He indicates them on the 
photograph P-I-C. See page titi of his deposition. Mr. Vanier 
also testified to the same effect.

This evidence eorroliorates the evidence given by the eye
witnesses, Miner and Calvin.

We have pointed out the defects in the member B-D as 
appearing in the testimony of Vautelet, Vanier, Holgate and
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Freeman. It cannot be disputed that the member B-D was con
st met ed in defiance both of practical and of scientific principles. 
The judgment finds that as a fact witnesses of the Locomotive 
and Machine Company concede it.

I am of opinion that, as between two suggested causes, the 
admitted defects in the member B-D were the determining causes 
if the accident. In support of this view 1 might state (1) that 
the tank fell to the west ; (2) that the direction of the initial 
movement of the tank is conclusive as between these two sug
gested causes and shews that the initial failure took place in one 
of the western steel supports and not in the cast wall.

The words “east.” “west,” “north” and “south,” used in 
the evidence, do not refer to the cardinal points, but are used in 
the vulgar sense, i.e., as they are ordinarily used in Montreal, 
the assumption being that the streets parallel to the St. Law
rence River, as St. Paul street, run from east to west, while the 
other streets, such as St. Peter street, run from north to south.

As between the two alternatives—east or west—Mr. Miner 
could not have been mistaken from where he was looking. The 
tank obviously must have fallen to the right of Mr. Miner's line 
of vision, and appreciably so, otherwise he would have stated 
that the tank had fallen towards him and described it as having 
fallen towards the north. If it fell appreciably to the right of 
his line of vision, it necessarily fell towards the west. The evi
dence of Mr. Miner, to my mind, is, therefore, conclusive, even 
if it stood alone. But it is strongly corrolwrated by that of Mr. 
Calvin, who saw it fall and swears that it fell towards the west.

The question, after all. is whether we are to believe the direct 
and positive evidence of the two witnesses who saw the accident 
occur, or the theories and suggestions and speculations of certain 
experts, who did not see the accident in question. The evidence 
of Miner and Calvin cannot lie discredited. They simply stated 
in plain language what they saw and what they had every op
portunity of seeing. No evidence was adduced that these witnesses 
were either interested or prejudiced.

Another fact is established which confirms the evidence of 
Miner and Calvin. It is that after the accident the upper part 
of the tank and the staves lay inside the building to the west, 
which indicates clearly that the tank fell towards the west. In 
another aspect, the break in the roof, as seen by the witnesses and 
shewn in the photographs, clearly indicates a fall towards th<* 
west, inasmuch as the rupture in the roof and floors extends 
almost over to the west wall, far beyond the point where the tank 
stood. Obviously, nothing would have fallen or broken down 
through the roof and floors beyond where the tank stood if the 
tank itself had fallen to the east.

Finally, all the witnesses examined in the case for the various 
parties, except Archibald and Mattice, concede that the tank 
fell to the west. See Harrington’s evidence, where he expounds
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his theory at page 36, also at page 40, where he says that from 
the inspection of the western steel supports “A” and “B" he 
found evidence that the tank had fallen upon the western mem
bers of the truss. lie says at page 40:—

The photograph I'-l-D indicate» mivh u condition in the failed truss.
It indicates that the loud fell in lietween the mendier» “AM and “B.M
(Mendiera of the truss on the west side.)

The evidence of the witness Archibald is based upon entirely 
theoretical grounds, lie never saw the ruins. lie takes it for 
granted that the steel was strong enough and that the wall was 
weak. He says that the wall must have yielded, and 
after the wall yielded, the tank must have fallen to
wards the east. Therefore, whatever may have been 
the evidence in the case, the tank must have fallen to the east. 
In other words, he takes for granted a point which is entirely 
theoretical, and controverted, to sa.' the least, and prove* from 
that a conclusion at vaiiance with the established and admitted 
facts of the case. lie then goe* on to make a suggestion to 
reconcile Mr. Miner’s evidence with his own, a suggestion which 
was shewn to Is* utterly without foundation. He makes no refer
ence whatever to the evidence of Calvin, nor to any of the other 
facts established in the ease, shewing that the tank fell to the 
west.

I do not think that there is any uncertainty in regard to the 
propositions of fact that the tank fell to the west.

1 think that the suggestions of experts directly opposed to 
the positive testimony of witnesses to the facts, should not have 
been accepted by the trial Judge. As I said before, 1 have come 
to the conclusion that the tank fell to the west.

It. i* not denied that the usual factor of safety, or, in other 
words, the usual margin over and above the strength required to 
carry the calculated load, had not been provided for in the 
member R-D. By providing the usual factor of safety in the 
other principal members, the Locomotive and Machine Company 
admit that it was necessary to do so. No reason has been ad
vanced why they should not have done likewise as regards the 
member B-l). The whole point of these experts is, that although 
the usual factor of safety or margin has not been provided for, 
nevertheless they are of opinion that the member was sufficiently 
strong under the circumstances. Therefore they abandon uni
versal practice as a standard for determining the proper strength 
of the member, and adopt in its stead a purely theoretical basis 
which had not proved itself, as it is never acted upon.

One obvious answer to the theory advanced by them is that, 
inasmuch as it has been the universal practice to provide for a 
certain factor of safety above the calculated load (or margin 
above the strength required to carry the calculated load), it
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must he that this margin or factor of safety is considered neces
sary. In other words, that a lesser margin or factor of safety 
is considered dangerous because the calculations cannot he relied 
upon as providing for every possible stress. It is, therefore, 
safely to he assumed that the factor of safety sanctioned by 
practice, and not a leaser factor, is needed to make a safe con
struction. Here there is a construction which provides for the 
incalculable loads a factor of safety at least 100 per cent, less 
than the factor which universal experience shews to lie needed. 
If that is considered alone, the ease for the Locomotive and 
Machine Company would be very weak, even if the evidence as 
to what was the cause of the collapse, which Imd been previously 
considered, is ignored.

The evidence, therefore, as to the weakness of the member 
B-D, particularly at point “B” (plan l*-7), being the cause of 
the collapse, strong as it is when considered alone, becomes eon- 
elusive when it is taken in conjunction with the evidence pre
viously mentioned establishing that the tank fell towards the 
west, and that nothing hut a failure in the steel supports to the 
west could have caused such a collapse. The trial .lodge held in 
one of his considérants that, according to the proof of the prin
cipal defendant, the factor of safety should have been 8 and it 
was only 4. This seems to me a misapprehension of the proof 
adduced. Mr. Alex. C. Hutchison says, in his examination, at 
page 887, that this wall would carry a safe load of 7 tons per 
square foot, but when the steel structure and tank were there it 
actually was carrying only about 2 tons per square foot, so that 
there would be a factor of safety of 14 in 4. The wall would, 
therefore, be loaded only to the extent of one-quarter of the load 
which it could safely carry. To reach this conclusion the Court 
evidently took the figures. 7 tons, not as being the safe load, 
but as being the load which the wall was actually carrying. Now, 
as I read the evidence, it is clear that the load on the wall was 
only two tons per square foot, and not 7 tons per square foot. 
There would only be a factor of safety of 4 if the wall had been 
loaded to the extent of 7 tons. But the evidence is that the wall 
had been loaded to the extent of 2 tons. The figures are as 
follows :—

QUE.

C. K.
1912

II. fi. Vooei. 
Co.

Dunlop. J.

Breaking load, equal to 28 tons per square foot;
Safe load, 7 tons per square foot;
Actual load, 2 tons per square foot.
The factor of safety would Ik* 14, and not 4.
Mr. W. B. Hutchison, at pages 102 and 108, testified to the 

same effect.
After a careful consideration of the voluminous evidence, 

I am of opinion that it has l»een established that the walls were 
good walls, and that as such they were amply strong enough to 
liear the weight imposed upon them. In fact, the Locomotive
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and Machine Company do not appear to attack the sufficiency 
of the walls. They claim that the walls gave way on account of 
defects.

But the Locomotive and Machine Company had to shew not 
only that the walls were defective, hut they also had to connect 
the accident with the alleged defect in the walls, for it is ele
mentary that, in a case of this kind, there must not only he 
defects, hut it must be established that such defects were the 
immediate and proximate cause of the accident. On the other 
hand, the steel admittedly was defective, ami it only remained 
to shew that the cause of the collapse resulted from the defects 
in the steel, which 1 am of opinion has lieen conclusively done.

Courts and text-writers have frequently pointed out that the 
testimony of expert witnesses should only be accepted after an 
examen severe et quantum valeat. See judgment and particu
larly the remarks of Bossé, J., and authorities cited in the case 
of Pischenes v. Lanqlois, 15 (jue. K.B. pp. .'188 and 390. The 
same doctrine is supported hv Phipson on Evidence. 4th ed., at 
page 357, under the heading “Value of Expert Testimony.”

The Court below, in its appreciation, seems, erroneously, to 
have caused the evidence of expert witnesses to prevail over that 
of disinterested witnesses: see Lafeunteum v. Ihaudoin, 28 Can. 
S.C.R. 89.

I do not think that the fact that the contract price was paid 
freed the Locomotive and Machine Company from r«*s|>onsibility 
under the circumstances of the present case.

With regard to the amount of damages awarded. I am not 
inclined to disturb the judgment of the trial Judge on this 
point, lie had all the advantage of seeing and hearing the dif
ferent witnesses.

1. As to the principal action:—
I am of opinion that it should be maintained and the judg

ment confirmed, not for the reasons stated in the judgment, but 
for the reason that it has lieen fully established that the accident 
in question and the «lamages resulting therefrom were caused by 
a fault of construction vice de construction of the steel struc
ture supporting the tank, which gave way, causing the «lamages 
in question, which the principal def«*ndant should have known 
ami for which it must lie held responsible, and that this was the 
real ami «leterminate cause of the accident in question: that the 
accident in «piestion was not caused bv any weakness in the east 
wall of said building, and that principal defendant s inscription 
in review must lie dismissed with costa.

2. As regards the action in warranty t»ik«»n by the principal 
defendant against Charles M. (lardiner, the defemlant in war
ranty :—

I am of opinion that, inasmuch as the principal a«‘tion must 
be maintained for the reasons alwive cited, the action in warranty
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taken hy the principal defendant against Charles M. Gardiner, 
must also be maintained, and that tin* defendant in warranty 
should be adjudged and condemned to indemnify the principal 
defendant from the condemnation adjudged against him in the 
principal action, and that the part of the judgment dismissing 
the said action in warranty against the said Charles M. Gardiner 
must be reversed, with costs against the said defendant in war
ranty.

•‘1. I am of opinion, further, for the same reason, that the 
action in sub-warranty taken by the said Charles M. Gardiner 
against the Locomotive and Ma- him* Company, of Montreal, 
Limited, must also be maintained and the said defendant on snh- 
varranty held to indemnify the plaintiff in sub-warranty against 
even' condemnation against him in the action in warranty above 
referred to.

4. I am. further, of opinion that the inscription in review 
taken by the Locomotive and Machine Company, the defendant 
in sub-warranty, against the said Charles M. Gardiner, from 
that part of the judgment condemning it to pay the costs of 
the defence of the two actions in warranty, must be dismissed 
with costs. Consequently, the inscription in review of the prin
cipal defendant from that part of the judgment which main
tained the principal action is dismissed, with costs, said action 
having been maintained for the reason hereinabove cited.

The inscription in review of the principal defendant from 
that part of the judgment which dismissed the action in war
ranty taken by it against Charles M. Gardiner, is maintained, 
the judgment of the Superior Court in this respect having been 
reversed as hereinabove stated.

The inscription in review taken by Charles M. Gardiner, 
plaintiff in sub-warranty, from the part of the judgment which 
dismisses the action taken against the Locomotive and Machine 
Company, is maintained, the judgment of the Superior Court 
dismissing said action in warranty having been reversed and said 
action maintained, for the reasons hereinabove stated.

The inscription of the defendant in sub-warranty from that 
part of the judgment condemning the defendant in sub-warranty 
to pay the costs of the two actions in warranty is dismissed, for 
the reasons stated above.

Judgment accordingly.
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HEX v. LAPOINTE.

Ontario High Court, Riddell, J., in Chambers. June 22, 1912.

1. Indictment, information and complaint (filll—05)—Joining separ
ate offences—Evidence relevant to some only.

Upon more than one information for separate olfence# of a similar 
character being loilgcil against a person a magistrate should not hear 
evidence at the same time as to all the charges, where some of it would 
he relevant to one, hut not to the others.

{Hamilton V. Walker. [1*92] 2 Q.B. 25; Regina v. Fry (1898), (17 
L..1.Q.B, «17 : Itrgina \ II'Hem; ( 1897), 3 Can. Cr. ( as. 339. 2'.» VS.lt. 
327 ; and Rex v. tturke (No. 2) (1904). 8 Can. Cr. Cas. 14. followed ; 
Re.r v. Ihmkleg i 1910), 1 O.W.N. KOI. and Rex v. Sutherland, 2 O.XV.N. 
595. distinguished.]

2. Summary conviction (fi 111—30)—Procédure—Sf:pabate informations
—Hearing evidence in three cases—Quashing conviction.

A conviction for selling liquor without a license will lie quashed 
where the magistrate Ik»fore whom three informations were lodged 
charging sales to different persons, heard evidence at one time tending 
to prove sales in the three cast's, some of which were not relevant to 
the case in which the accused was convicted.

3. Intoxicating liquors (filll I 91)—Unlawful sales —Trial of
OFFENDER—THREE INFORMATIONS—HEARING EVIDENCE AT ONE TIME.

A conviction for sidling liquor without a license will lie quashed, 
where a magistrate with whom three informations were lodged against 
the accused for separate sales to different persons, heard evidence at 
the same time tending to prove the three offences, and found the 
accused guilty iu all three cases.

4. Justice of the peace (fi II—«)— Exemption from liability — Ex
planation of conduct—Order for protection.

Where a magistrate, a King's Counsel, with whom three informa
tions were lodged charging a jM-rson with separate sales to different 
persons of liquor without a license, heard, at the same time, evi
dence tending to prove the three offences, if lie fails to explain his 
conduct, upon one of the convictions being quashed, an order of pro
tection will lie granted him only upon payment hv him of the costs.

Motion by the defendant to quash a conviction made against 
him by the Police Magistrate at Thissalon for selling intoxicat
ing liquor without a license.

The conviction was quashed.
II. S. White, for the defendant.
J. II. Cartwright, K.C., for the Crown.

Riddell, J. On the 9th November, 1910, one Grigg laid 
three informations against Louis Lapointe for selling liquor 
without a license, on the 29th October then ultimo, to (1) B. 
Guertin, (2) Joseph Duhie, and (3) Edward Dubie, respect
ively.

The defendant appeared before the Police Magistrate at 
TlhssaIon; the Police Magistrate read to him the informations 
one by one; and the defendant pleaded “not guilty” to each. 
Thereupon the Police Magistrate took the evidence of witnesses,
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B. Guertin, Joseph Dubie, and Edward Dubie for the prosecu
tion, and others for the defence, the evidence being taken down 
on paper headed :—

“Deposition of a Witness.
“Canada
•1 Province of Ontario 
“District of Algoma

“To wit :—
“The daposition of----------- taken before the undersigned

Police Magistrate for the said district of Algoma this 18th 
day of November in the year 1910, at Cutler, in said district of 
Algoma. in the presence and hearing of Louis Lapointe, who 
stands charged that he did. at or near the village of Cutler, in 
said district, on or about the 20th day of October, 1910, sell 
liquor without a license as required by law.”

There was ample evidence of the sales to Joseph Dubie and 
Edward Dubie. With some hesitation, I think there was suffi
cient to justify a conviction in the Guertin ease also.

The Police Magistrate recorded a conviction in the Joseph 
Dubie case, and imposed a fine of $100 and $32 costs, and, in 
default of payment, three months’ imprisonment.

It is sworn and not denied that at the same time he an
nounced that he found the defendant guilty on the other two 
charges, but adjourned these two convictions for the purpose 
of fixing the fine thereon until a future day—and this must 
have been the case, as we find the magistrate writing the defend
ant on the 1st December, 1910: “Having adjourned the two 
other eases against you for selling liquor without a license until 
to-day, I have this day come to the conclusion to simply allow 
the one fine to go which has been paid, on payment of the costs 
in the other two cases.” lie then states the amount of costs, 
and asks this to be sent him by return mail—“otherwise I will 
have to send the constable down.”

The Police Magistrate told the solicitor for the defendant 
that all the evidence in the three charges is set out in the depo
sitions forwarded, and that “the said evidence was utilised by 
him on each and all of the said charges.”

A motion is now made to quash the conviction for selling to 
Joseph Dubie—the grounds taken in the notice of motion being : 
(1) that there was no evidence to support the conviction ; (2) 
that, having three informations before him, the Police Magis
trate proceeded to hear evidence in all three cases, and did then 
find him guilty in all three cases.

it is a well-established and well-known principle of the 
criminal law “that each case ought to stand on its own merits 
and should be decided on the evidence given with relation to 
that particular charge:” per Pollock, It., in Hamilton v. Walker, 
f 1892] 2 Q.B. 23, at p. 28. And where the Justices had two
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ONT. informations before them, and, after hearing evidence on the

1912
one charge, determined to proceed with and hear the second, 
and, having so proceeded with and heard the same, thereupon 
convicted of the offence charged in the first, the conviction

Rex

Lapointe.

was quashed. So in Regina v. Fry (1808), 07 L.J.Q.B. 67,19 Cox 
C.C. 135, 62 J.P. 457, it was held that it is contrary to the rules

Riddell, J.
and principles of the criminal law that Justices should mix up 
two criminal charges and convict or acquit in one of them with 
any reference to the facts appearing in the other. In that case 
one of the Justices had been the Rt. Hon. Sir Edward Fry, “a 
great lawyer of long judicial experience;” and the Justices 
satisfied the Court that they applied to the case the evidence 
that was given in reference to it and to none other ; and the 
conviction was sustained.

In our Canadian Courts the points has come up more than 
once: Regina v. McBerny (1897), 3 Can. Crim. Cas. 339, S.C. 
29 N.S.R. 327; Rex v. Burke (No. 2) (1904), 8 Can. Crim. Cas. 
14. The two cases in Ontario to which I have referred are not 
in reality against the view I have indicated. In Rex v. Dunklcy 
(1910), 1 O.W.N. 861, there were in fact two informations, and 
both were before the magistrates ; but the Court (Middleton, J.) 
held that one charge and one charge only was tried. In Rex 
v. Sutherland, before the same learned Judge, 2 O.W.N. 595, 
there was also only one charge tried—it being considered that 
the Crown might prove any number of sales on one day as con
stituting a selling on that day.

In the present case, the conviction is for selling to Joseph 
Dubic ; and it is evident that all the evidence taken was heard 
on that charge and considered in determining the question of 
guilt upon that charge. I am not prepared to say that, if all the 
evidence given were applicable to that charge, the conviction 
must be quashed simply because the other informations w-ere 
before the Police Magistrate, and evidence applicable to the 
three charges was heard : but, if any of the evidence could not 
be applicable to the Joseph Dubie charge, it is, to my mind, 
plain that the conviction cannot stand. This, I think, applies to 
all the evidence on direct, cross, or redirect examination, and 
whether for prosecution or defence.

Looking at the defence evidence, it would seem that the 
real defence is an alibi; there is nothing in that part of the 
evidence which is not applicable and admissible in the Joseph 
Dubie case.

In the Crown case, Joseph Dubie swears that it was the de
fendant who sold him the whisky ; Edward Dubie swears that he 
was with him at the time, and that he, Edward Dubie, bought a 
bottle at the same time. He would not swear that it was not 
Louis Lapointe, as it was dark, and he did not know who it was. 
Remembering that the defence is apparently based upon the
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identity of the seller, I cannot say that this last statement was ONT.
inadmissible. Quertin does not seem to have been with the
Dubies, and he says that the man who sold him the whisky was jgi»
one of the Lapointes, he did now know which one, but he knew -----
by the voice that it was one of the Lapointes—this was at 9.15. R^x 
Joseph Dubie bought his liquor at about 8.30; the places were Lapoi.m
close together—or not far apart. Can it be said that this is ----
not cogent evidence against the alibi set up? The defence and 
the only defence actually set up being that the accused was at 
Spanish at 8.50 (Modviski), 9.20 (John Foltz), 8.45 (John 
Smith), 8.30 (Louis McGregor), 6.30, 7.30, 9, and 10 (Simon 
Lapointe), 9.00 Peter Lapointe, 6.30, 7.30, and 9 (Joseph La
pointe), is it not competent to shew by witnesses that he was 
at Cutler that evening?

Notwithstanding all this, it may have been that the magis
trate would not have accepted the statement of Joseph Dubie 
that he had bought whisky at all, had it not been sworn that two 
others had bought whisky the same evening. We are left in the 
dark as to this—the magistrate has not vouchsafed any explan
ation. In that view, as the sale to the two others is clearly not 
evidence of the sale to Joseph Dubie, I think the doubt should 
be resolved in favour of the defendant, and the conviction 
quashed.

As to costs and protection, it is the rule of the Court to go 
as far as possible for the protection of non-professional magis
trates. But the present Police Magistrate is a lawyer and a 
King’s Counsel; he has left us in the dark, and not (like that 
other lawyer Sir Edward Fry) explained his conduct (and it 
certainly needed explanation) ; the proceedings were very 
irregular; and I think the conviction should be quashed with 
costs to be paid by the magistrate; and that, on these being 
paid, an order for protection will go, but not otherwise.

Conviction quashed.

GROCERS' WHOLESALE CO. v. BOSTOCK.

Ontario High Court, Sutherland, J. July 9, 1912.

1. Appearance (§1—5)—Failure to enter a conditional appearance— 
Solicitors’ lien for costs—-Con. Rule (Ont.) 173.

Where a party to an action failed to take advantage of Con. Rule 
(Ont.) 173, providing that a conditional appearance might lie entered 
by leave of the Court or a Judge; and entered an unconditional appear
ance, he cannot after recovery of judgment against him object to the 
jurisdiction of the Court to entertain a {tetition hv solicitors represent
ing the prevailing party in the action for an order declaring them 
entitled to a lien for their costs upon the judgment recovered by their 
client and for payment of these costs by the losing party.
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2. Solicitors (g II€ 1—30)— Settlement of judgment by parties—
Right to lien on judgment for costs.

Where no sjieciflc notice of any claim for a lien ns to their eo-tts 
appears to have been given at any time by the nolicitors representing 
the prevailing party in an action to the party against whom judg
ment was rendered and who settled with the winning party at a sum 
less than that which the judgment called for, the Court will, in the 
absence of evidence that there was collusion or improper conduct on 
the part of the losing party aiming to deprive the solicitors of their 
costs, refuse to grant a petition by such solicitors asking for an 
order declaring them entitled to a lien upon the judgment recovered by 
their client and for the poyment of these costs by the losing party.

I Reynolds v. ItcjinohlH, 20 Times L.R. 1<»4, specially referred to.]
3. Parties (gill—124)—Third party procedure—Indemnity claim—

Conditional appearance.
A person brought into the action by a “third party notice" upon a 

claim of indemnity made by the principal defendant agniiw him 
should obtain leave to enter a conditional appearance on defending 
such indemnity claim otherwise lie will lie taken as waiving any 
right he may have to object to the local jurisdiction.

[Grocers’ lV/io/rsu/c Co. V. Itoxlock, 22 O.L.R. 130, followed.]

Petition by n firm of solicitors, who represented the defend
ant in the above action, for an order declaring them entitled to 
a lien for their costs upon the judgment recovered in the action 
by the defendant against the Canadian Canning Company, third 
parties, and for payment of these costs by that company.

Rule 173 (Con. Rules of 1897 (Out.)) is as follows :—
“173. A conditional appearance may be entered by leave of 

the Court or a Judge.”
M. L. Gordon, for the petitioners.
JI. E. Hose, K.C., for the Canadian Canning Company.
Sutherland, J. :—The action was commenced about July, 

1908, by the Grocers’ Wholesale Company Limited against John 
L. Rostock and the Canadian Canning Company. On or about 
the 22nd September, 1909, the action was discontinued by the 
plaintiffs as against the Canadian Canning Company. A third 
party notice was served by the defendant claiming relief against 
the Canadian Canning Company. The action proceeded to trial, 
and judgment was given therein on the 20th October, 1910, in 
favour of the plaintiffs against the defendant, with a reference 
to ascertain the amount of damages, and judgment also that 
the Canadian Canning Company indemnify the defendant, as 
therein set out : Grocers’ Wholesale Co. v. linstock, 22 O.L.R. 
130.

Upon the present application, counsel for the Canadian Can
ning Company took exception to the jurisdiction to entertain the 
petition. In view of the finding of the trial Judge, when dis
posing of the action, I am inclined to think that it is not open 
now to the company to object to the jurisdiction. The judg
ment is reported in 22 O.L.R. 130, and at p. 143, the trial Judge



4 D.L.R. 1 Grocers' Wholesale Co. v. Bostock.

says: “The fact that the third parties here plead in their state- 0NT- 
ment of defence to the jurisdiction does not help them—their hTcTj. 
election was made on entering their appearance, and, that ap- 1912 
pearance .standing, they cannot take a new position.” -----

... . , ( iROCKRN*However, upon the merits of this application, with some hesi- Whoi.ksaik 
tation I have come to the conclusion that the prayer of the Co. 
petition cannot be granted. Uohtotk.

The notice of lien on which the petitioners mainly rely is ----
contained in a letter dated the 20th September, 1009, directed by u “ran • 
the petitioners to the solicitor in Vancouver from whom they 
had originally received instructions to appear for the defendant 
(Bostock). I quote from the letter: “Up to date we have not 
been paid any fees by Mr. Bostock, and we would not care, under 
the circumstances, to incur any further costs unless our bill up 
to the present is paid and we are assured that the balance will 
be paid.” I11 a letter dated the following day, they also say:
“We wish that you would in the meantime take up the question 
of our costs with Mr. Bostock, and write us as to whom we are 
to look for payment of our costs.”

The Vancouver solicitor apparently took the matter up with 
Mr. Bostock, who, on the 28th September, 1900, wrote directly to 
the petitioners, and I quote from the letter: “I went into the 
question of your account with Mr. Russell; and. although I 
contend that the Canadian Canning Company should pay this, 
yet your good selves had nothing at all to do with any action 
between the Canadian Canning Company and myself with re
gard to the account; and I, accordingly, enclose herewith my 
cheque for $51.61, which kindly acknowledge, and 1 shall be 
further obliged if you will let me have your account.”

This correspondence was, of course, long before the recovery 
of the judgment. No subsequent notice of any claim for lien as 
to costs appears to have been given either to the solicitor in 
Vancouver or to the Canadian Canning Company. In fact, no 
specific notice to the latter appears to have been given at any 
time.

Subsequent to the judgment on the 24th January, 1911, and 
while the reference to ascertain the damages was pending, the 
defendant (Bostock) made a settlement with the Canadian Can
ning Company, in so far as their liability in connection with the 
said action was concerned. This document states as follows:
“The undersigned John J. Bostock hereby receipts to the Cana
dian Canning Company all liability from or by reason of the 
express warranty given, mentioned in this case, and upon which 
the said judgment is founded, and from the said judgment and 
every clause therein contained: the intention of this receipt 
being to stay any further proceedings as between the said John 
J. Bostock and the Canadian Canning Company, with a view to
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saving posts, and to release the Canadian Canning Company 
from all further or other liability in respect of the costs of 
action between the said John J. Bostock and the Canadian 
Canning Company, and to «-usure that, if any costs are or have 
been incurred against the Canadian Canning Company in this 
suit in favour of either the plaintiff or the defendant, the said 
John J. Rostock shall assume the same and indemnify the 
Canadian Canning Company therefrom.99

An affidavit is filed by the Vancouver solicitor in answer to 
the petition, in which it is stated, among other things, as 
follows :—

“9. On receipt of letters dated the 20th and 21st September, 
1909, we again took up the question of costs with Mr. Bostock, 
and he again assured us that all costs had been paid, and that he 
would call the attention of the petitioners to the fact 
that we were not to be troubled further about his costs, which 
he evidently did, as appears from his letter to the peti
tioners dated the 28th September, 1909, when he tells them, 
‘Your good selves have nothing at all to do with any action be
tween the Canadian Canning Company and myself with regard 
to the account ; and I, accordingly, enclose herewith my cheque 
for $51.61, which kindly acknowledge, and I shall tie further 
obliged if you will let me have your account.’

“10. From this date on and until long after the judgment, as 
between the Canadian Canning Company and Bostock, hod been 
settled in full, as per memorandum of settlement, dated the 24th 
January, 1911, we heard nothing further from the petitioners 
with regard to their costs.”

It appears that, originally, the Vancouver solicitor had not 
only instructed the petitioners to act for Bostock in the said 
action, but had also instructed solicitors at Hamilton to act for 
the Canadian Canning Company, the Vancouver solicitor ap
parently acting originally as principal for l>oth defendants, 
and the defendants apparently being at first disposed to act to
gether to a certain extent in their defence.

In the same affidavit, the Vancouver solicitor says as follows:
“14. In January, 1911, the defendant (Bostock) came to me, 

knowing that I was no longer connected with the Canadian Can
ning Company as manager or solicitor, and asked me if the claim 
as between himself and the Canadian Canning Company could not 
be arranged. I asked him then how he stood in the east, and he 
told me that he had arranged everything. I was particular to 
ask him how he stood with his own solicitors, and he told me he 
had paid them some $490. . . I then suggested that he should s«-e 
Mr. Fleming, the manager of the Canadian Canning Company, 
and they came together and made the settlement, dated the 24th 
January, 1911. I was asked to draw this settlement up merely
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for the reason that I was more or less conversant with the facts ONT. 
of the case. It is for this same reason that, when this present h~c~j 
petition was presented, I was asked to instruct agents in jgjô
Ontario.” ----

”16. I say that, from the time the plaintiffs discontinued 
their action against the Canadian Canning Company, and the 
defendant (Bostock) elected to proceed with his third party >■ 
notice against the Canadian Canning Company, the petitioners l>osll>(K' 
have not acted as solicitors for the Canadian Canning Company, Sutherland, j. 
nor as agents of my firm, but have been acting under direct in
structions from the defendant (Bostock) and his Vancouver 
solicitor.

”20. ... I say positively that there was no collusion in 
any sense, direct or indirect, between Bostock and the Canadian 
Canning Company, or our firm or any member of the firm, 
having in view depriving the petitioners’ firm of their proper 
charges for services rendered, or any part thereof.”

It is said that at the time Bostock made the settlement for 
$1,100 with the Canadian Canning Company, he was in insol
vent circumstances and in ill-health, and had left the country, 
and that the canning company compromised with him, under 
these circumstances, their indebtedness in connection with the 
remedy over which he had against them, at a much smaller sum 
than Bostock was reasonably entitled to claim.

While the circumstances may and do look somewhat suspici
ous, I am unable to find, particularly in the face of the affidavit 
of the solicitor in Vancouver, that there was any collusion or 
improper conduct on the part of the canning company to de
prive the petitioners of their costs. See Reynolds v. Reynolds,
26 Times L.R. 104.

The prayer of petition will, therefore, be refused. I do not 
think, however, on the whole, that it is a case for costs, and I 
make no order as to the same.

Petition refus'd.

Re SOLICITOR. ONT
(Decision No. 2.) H™r”l

Ontario High Court, Middleton, J. Mag 15, 1912. jg|2
1. Solicitor (8 IIS—34)—Agreement iietweex solicitor and client ------

for compensation—9 Edw. VII. (Ont.) ch. 28, sec. 22 et SEQ. May 15.
A writing signed by a person in custody on a criminal charge which 

stated that “I hereby retain (a solicitor) to make application for my 
release from gaol, and hereby deliver him a cheque for $300 as re
tainer." the cheque being claimed by the solicitor as a retainer and 
not as remuneration for hie services, is not an agreement in writing 
with the client respecting the “amount and manner of payment for 
the services of a solicitor in respect of the business done or to be done 
by him" within the meaning of the Law lb-form Act. 9 Edw. VII."ch. 
28, sec. 22 et srq., which permits agreements in writing between soli- 
citor and client respecting the amount and manner of payment for 
either past or future services.
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Solicitors i $ 11 (—30)—Retainer fee—Knowledge of client of its

A retainer is a gift of money by a client to his solicitor outside of 
ami apart from his remuneration, which lie is not bound to bring 
into account, but in order that it be construed as a retainer the former 
must know the true nature thereof as a gift.

Solicitors < 8 II ( —30)—Retainer fee—Severity for future costs.
A solicitor cannot elect to render services gratuitously and keep 

as a retainer money received from his client, where the latter did not 
understand the nature of a retainer, and supposed such money was 
delivered as security for the remuneration of the solicitor, or as a 
part payment thereon.

Solicitors (gilt’—30)—Delivery cf money by client—Compensa
tor hum BY "i BILL "i COSTS TAXATION.

Where a client delivers money to his solicitor not as a retainer 
but as security for the payment of his remuneration, the latter is 
bound to account* therefor, and to deliver to the client a bill of his 
actual charges, which will be referred for taxation.

5. Evidence tg VII F—021)—Opinions of counsel as to solicitor’s con
duct—Obtainim; MONEY AS A RETAINER.

Affidavits of counsel expressing opinions regarding the propriety 
of a solicitor's conduct in obtaining money from his client as a re
tainer are most improper, on an application bv the client for de
livery of a bill of costs and for an account of moneys handed by the 
client to the solicitor.

Statement Motion by Canale Deraetrio, the client, for an order requir
ing the solicitor to deliver a hill and to account for certain 
moneys received by him from the client ; and, in the alternative, 
if it should be held that the solicitor made an agreement respect
ing payment for his services, for an order reopening the agree
ment and directing the delivery of a hill and for taxation.

The application was allowed.
J. />. Falconbridge, for the client.
F. Arnold i, K.C., for the solicitor.

Middleton, j. Middleton, J. :—The motion was originally made before the 
Master in Chambers, and was enlarged by him before a Judge in 
Chambers (see 3 O.W.X. 1132, 3 D.L.R. 718) ; and upon the 
return of the motion before me it was agreed by counsel that the 
motion should he dealt with by me either as a motion in Court or 
Chambers, if this makes any difference.

This case, as far as I know, is the first application in which 
the provisions of the statute 9 Edw. VII. ch. 28, secs. 22 et seq.* 
are invoked.

•Section 24 of 0 Edw. VII. (Ont.) ch. 2H, is ns follows:—
(1 ) Subject to the provisions of sections 25 to 41, n solicitor mnv make 

an agreement in writing with his client respecting the amount and manner 
of payment for the whole or a part of any past or future services in re- 
sjiect of business done or to lie done by such solicitor, either by a gross 
sum or by commission or percentage, or by salary or otherwise, and either 
at the same rate or at a greater or less rate than that at which he would 
otherwise lie entitled to be remunerated. In this sub-section the expressions 
“commission” and “percentage” apply only to non-contentions business and 
to conveyancing.

(2) This section shall apply to and include any business to which sec
tion 53 of the Revised Statute respecting Solicitors, relates, whether or 
not any general rule under section 52 thereof is in operation.
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Before this statute, known as the Law Reform Act, 1909, it 
was incompetent for a solicitor to make a bargain with his client 
for remuneration upon any other or higher scale than that 
allowed by law. Charges made by solicitors for services ren
dered by them were subject to review by the Court ; and any 
attempt to obtain more than the law permitted was most sternly 
dealt with. See, for example, He Solicitor, 14 O.L.R. 404.

This statute has introduced a new era. It permits an agree
ment in writing between the solicitor and the client respecting 
the amount and the manner of payment for either past or 
future services; and this agreement may be either for the pay
ment of a salary, a lump sum, or a percentage ; but the agree
ment as to percentage is permitted only in non-contentious and 
conveyancing business, so that champertous bargains are not 
yet sanctioned.

In this case, Canale Demetrio, who describes himself 
euphemistically as a labourer and as having a very imperfect 
knowledge of the English language, had apparently likewise a 
very imperfect knowledge of Canadian law ; as on the 7th 
October, 1911, the Police Magistrate at Porcupine found, upon 
evidence, that the Xugett Saloon—of which Demetrio was then 
the proprietor—was a disorderly house, a bawdy house, and a 
house for the resort of prostitutes; and sentenced Demetrio to 
six months’ imprisonment with hard labour in the Central 
Prison; a fact which probably justifies the description Demetrio 
now assumes.

ONT.
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At this time Demetrio had $500 in the hank ; and, not relish
ing the proposed change of occupation, lie procured the gaoler at 
North Bay, where he then was, to send for a lawyer. The gaoler 
thereupon selected the respondent solicitor, who waited upon 
Demetrio, and the subject of remuneration appears to have been 
immediately discussed. The solicitor says : “In all my criminal 
practice I exact a retaining fee before undertaking a case; my 
experience having been that, if I did not so protect myself, in 
many instances, and after heavy disbursements, I would never 
receive any remuneration.”

In pursuance of this, he informed Demetrio that he would 
undertake an application for the latter’s release, but that he 
would require “a retaining fee of $300;” and. this being agreed 
to, he “wrote out an agreement calling for a retainer of $300, 
and at the request of Demetrio made out a cheque for $300, both 
of which were signed by the said Demetrio.”

It is said that this agreement and cheque were read and ex
plained to Demetrio, and he appeared to understand the same. 
The solicitor is corroborated by a series of three affidavits made 
by the gaoler, in which he confirms the solicitor’s affidavit by 
instalments.
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In launching this application, Demetrio says that he is not 
aware that he made any agreement with the solicitor in regard 
to remuneration, or, if he did sign any document purporting 
to be an agreement, he did so without independent advice, and 
that he has no recollection of any such document being signed, 
lie also says that he signed a blank cheque, which he gave to the 
solicitor, and which he now finds is filled in for $300. The cheque 
is not produced, but the agreement is. It is in the words fol
lowing: “North Bay, October 20th, 1911. I hereby retain (the 
solicitor) to make application for my release from gaol ; and 
herewith deliver to him cheque for $300 as retainer. C. 
Demetrio.”

The motion for discharge was then made, and heard by ray 
brother Sutherland. He refused to make the order sought. See 
His v. !h mi trio, 3 O.W.N. 313, 20 O.W.R. 524.

An application for leave to appeal was heard by myself and 
dismissed. Mr. Arnold! appeared for Demetrio on these two 
applications. What he charged is not stated.

Upon the material, I would find against Demetrio’s state
ment as to the filling in of the cheque. I must also find that he 
understood the document which he signed. But this does not 
conclude the matter. I must, in the first place, find that this 
document is an agreement in writing with the client respecting 
the “amount and manner of payment for the services of the 
solicitor in respect of the business done or to be done by him.” 
On the solicitor’s own statement, it is not. The payment made 
was not to be remuneration for the services, but was to be a 
retaining fee; and, as put in Mr. Arnoldi’s affidavit, “the pay
ment of a substantial retainer enables the professional man to 
exercise an option whether he will charge for his services or not;” 
and Mr. Arnoldi’s first.contention on behalf of the solicitor is, 
that this money was received, as it is said, “as a retaining fee;” 
and the solicitor now elects to render his services gratuitously, 
and has, therefore, no bill to deliver—an attitude which is quite 
consistent with the wording of the document, and justifies the 
holding that it cannot be relied upon as an agreement under 
the statute.

Nor can the solicitor retain this $300 without accounting for 
it, under the guise of a retaining fee. It has more than once 
been stated that a retainer is a gift by the client to the solicitor. 
It is something outside of and apart from his remuneration, 
and something which he is not bound to bring into account. Its 
true nature must be known to and understood by the client.

That is not the situation here. The solicitor’s own account 
of the transaction justifies me in taking the view that the real 
situation was, that he declined undertaking these proceedings 
unless and until his client placed him in funds to the extent of 
$300, and that, when the client paid this $300, it was not with 
the intention of its being regarded as a gift, but rather either

4
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as a security to the solicitor for his remuneration or as a pay
ment of the remuneration. In either case the solicitor is bound 
to deliver to the client a bill of his actual charges and to account 
for the $300, if I am right in thinking that the memorandum 
signed does not constitute a sufficient agreement under the 
statute.

Two affidavits have been filed by counsel, expressing opinions 
with regard to the propriety of Mr. Bull’s conduct. I think 
that these affidavits are most improper.

I direct the delivery of a bill, and that it be referred for 
taxation, and reserve the question of costs until after the 
taxation.

Application allowed.
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CUNNINGHAM v. MICHIGAN CENTRAL R. CO. ONT.

Ontario Court of Appeal, Moss. C.J.O., Garroto. Maclaren, Meredith, and 0. A.
Magee, JJ.A. June 18, 1912. jpjo

1. Railways (§ II D2—36)—Liability—Rrakeman of another railway june m
—Tracing cabs.

A brakeman who was employed by a railway company other than 
the defendant, cannot recover for injuries sustained by being struck 
by a train where, without the knowledge or leave of the defendant, lie 
was in its yard looking for ears that might be delivered to his master 
in due course, so as to, for his own convenience, expedite their dis
posal, when received, since no breach of any duty owed him by the 
defendant was the cause of his injury.

2. Evidence (g II E<>—163)—Presumption—Establishing knowledge—
AoQI II SCI NCR "I BAILM \v ( OMPANY.

Permission of a railway company to a brakeman of another company 
to enter its yards to look for cars that might be delivered his master 
in due course, so as to, for his own convenience, facilitate their dis
posal when received, cannot be inferred from the testimony of the 
plaintiff that he had done so for several months in the night-time, or 
from the testimony of a servant of the defendant that he had “seen 
them come out different times,” since it was not sufficient to shew 
knowledge on the part of the defendant of the plaintiff's conduct, much 
less to establish acquiescence therein sufficient to amount to leave or 
right to do so.

3. Railways (g II D2—36)—Employee of another railway in defend
ant's yard—Duty to trespasser—Speed of train in railway

A brakeman of a railway company other than the defendant cannot 
recover for injuries sustained while, for purposes of his own, he was 
in the defendants’ yard, by being struck by a train that gave all 
statutory warnings "of its approach, where the plaintiff stated imme
diately after the accident that he saw the train coming but supposed 
that it was on a track different from that near which he was standing 
and where no peculiar circumstances are shewn to require a lessening 
of speed in the yard below that permitted by statute.

Appeal by the defendants from the judgment of Teetzel, J., statement 
upon the findings of a jury, in favour of the plaintiff, a brakes
man employed by the Toronto Hamilton and Buffalo Railway

'
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Company, who, while engaged in cheeking cars for his em
ployers, was struck by an engine in charge of the defendants’ 
servants, and injured, in an action for damages for his injuries. 
The jury found negligence, and assessed the plaintiff’s damages 
at $1,500, for which sum he was awarded judgment with costs. 

I). W. Saunders, K.C., and «1. A. Ingram, for the defendants. 
I). L. McCarthy, K.C., and ■/. G. Gauld, K.C., for the plain

tiff.
The judgment of the Court was delivered by

Meredith. ,i.a. Meredith, J.A.:- It seems to me to be impossible to support 
the judgment in this case, directed to be entered in the plain
tiff’s favour at the trial.

In the first place, there is no evidence of any duty to the 
plaintiff, on the part of the defendants, the breach of which had 
anything to do with his injury. lie was in the place where the 
accident happened without the leave or knowledge of the defend
ants, as far as the evidence shews. The work he was engaged in 
was premature; he had no right to interfere with the cars in 
any way until they were delivered by the defendants to his 
masters, the other railway company. That which he was doing 
was being done for his own convenience, and was at best but only 
a cursory glance at cars which might, and probably would, be 
so delivered in due course—a glance which might, and no doubt 
would generally, aid in the convenient disposition of some of the 
cars after such delivery in due course. There is no evidence of 
any duty, or right, on the part of the other railway company to 
interfere, in any manner, with any cars, such as those in ques
tion, until they were duly delivered; the delivery being made by 
the transfer of way-bills, through the station-master, or the night 
operator performing his duty, and shunting the cars from the 
defendants’ lines into the line of the other railway company. 
So that there seems to me to be no lawful justification for the 
plaintiff, or any other of the servants of the other railway com
pany, going among the tracks of the defendants for any purpose 
in connection with these cars. Hut it was said that it had been 
habitually done by them, and that from such conduct it ought 
to be conclusively presumed that it was done with the leave of 
the defendants. There is, however, no such evidence sufficient, 
in my opinion, to support even a prima facie case of such leave. 
The whole evidence is that of the plaintiff, who said that he had 
done the same sort of thing, in the night-time, for several 
months: and that of a brakesman of the defendants, that he had 
“seen them come out different times there.” Surely there is 
in this no reasonable evidence of any knowledge on the part of 
the defendants of the plaintiff’s actions in this respect, not to 
speak of acquiescence in it amounting to even leave, much less a 
right. The plaintiff, then, being really a trespasser upon the
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defendants’ property, it cannot be reasonably contended that 
there was a breach of any duty towards him.

Assuming, however, that the plaintiff had a right to be where 
he was, on what ground can it be said that the defendants were 
guilty of negligence towards him? The jury have said, in not 
slowing speed and giving such warning as ringing the bell or 
blowing the whistle of the engine of the train by which he was 
injured on approach to station or yard limits. It is not proved, 
nor is it now contended, that any “warnings” which legislation 
provides for were not given; the evidence is that they were 
given ; so that that which the jury must have meant was addi
tional warning, because the warnings required by statute and 
given were given on approaching the station or yard limits ; it 
may be that they meant within the yard limits, though there is 
no evidence that the bell was not continuously rung. Having 
given all the warnings required by statute-law, and the railway 
being fenced, no jury has a right to be a law-maker in each par
ticular case, and in effect overrule legislation without any pecu
liar cir umstanccs requiring a reduction of speed. It ought not 
to be the law that each jury may in each particular case determine 
what ought to have been the speed of a railway train, though 
there are no kind of peculiar circumstances in the particular 
case requiring a lessening of the statute-permitted speed.

Again, the plaintiff testified that, if the bell were ringing, he 
could not hear it; he said, “You could not hear a bell very far 
coming that distance;” and two witnesses, both trainmen, and 
one the engineer of the train on which the plaintiff was em
ployed, testified that, immediately after the accident, the plain
tiff said that he saw the train coming, but mistook the place where 
he was standing, thinking there was a track between him and the 
west-bound line on which the oncoming train was ; that is, that 
his own mistake, not any want of warning, caused his injury. 
The most that he would testify to, opposed to this, was that he 
had no recollection of saying it, and that, if he did, it was un
true ; so that I cannot think there was any reasonable evidence 
that the accident was caused by the speed of, or any want of 
warning from, the train by which he was struck. Ilis statement 
at the time is the only reasonable one of the cause of the accident, 
having regard to the fact that he was an experienced brakesman, 
with a knowledge of the yard and of the movement of trains at 
the time, especially of the incoming, about that time, of the fast 
train by which he was struck in the noise of its oncoming, after 
signalling its approach, and in the glare of the head-light of the 
engine.

I would allow the appeal and dismiss the action.

Appeal allonrd and action dismissed.
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ONT. STRONG v. CROWN FIRE INSURANCE CO.

C. A. 
1012

Ontario Court of Appeal, C, arrow, Maelaren, Meredith, and Mayee, J J. A., and 
Lennox, J. June 28, 1012.

.lune 28. 1. Appeal ( $ VII M 1—r>24 )—Wbonofvl consolidation — Remitter foi»
FVIUTIKH TRIAL.

Where the plaintiIT. while actions on policies of insurance were 
pending, to which defences had been interposed, brought two new 
actions, which, notwithstanding they had not proceeded to the length 
of pleading, were ordered consolidated with the older actions, after 
which the trial Court found in favour of the plaintiff in all the 
actions, such order of consolidation, ns well as the judgments so 
rendered, will he vacated, but without prejudice to an application to 
the trial Court, under sec. 158 of the Ont. Insurance Act of 1012 (2 Geo. 
V. (Ont.) ch. 33), to make a further order of consolidation upon the 
completion of the pleadings in the new actions, whereupon the cases 
shall lie heard upon the evidence already taken, together with such 
further testimony as either party may desire to give in relation to 
such new actions.

|Strony v. Crown Fire Insurance Co.. 1 D.L.R. Ill, 3 O.W.N. HI, 
20 OAV.R. 001, reversed.]

Statement Appeal liy the defendants from the judgment of Suther
land. J., 3 O.W.N. 481, 1 D.L.R. 111.

See also note of a motion before Sutherland, J., 3 O.W.N. 
1377. 3 D.L.R. 882.

The appeal was allowed in part.
F. E. /lodging, K.C., and A. II. F. Lcfroy, K.C., for the 

defendants.
.V. IV. Howell, K.C., and G. Kerr, for the plaintiffs.

Harrow, J, A. The judgment of the Court was delivered by Garrow, 
J.A. :—The actions were brought upon insurance policies against 
loss by fire upon the property of the firm of Wright & Hughes, 
at the town of Dresden. There were several defences set up in 
the statements of defence—the one which involved the most 
evidence and the greatest difficulty being as to the value of the 
stock-in-trade which was destroyed, upon which a large number 
of witnesses were examined. It appears that, while the actions 
were pending, the plaintiffs in two of the actions, in anticipa
tion of an objection that their actions had been prematurely 
brought, caused other actions upon the same causes of action 
to he commenced, which actions had apparently not proceeded 
the length of pleadings when the judgment now in appeal was 
delivered. In that judgment, Sutherland, J., ordered the con
solidation of these new actions with the older ones, and found 
in favour of the plaintiffs in all the actions. Objection is now 
taken to the consolidation—among other reasons, because, by 
the course adopted, the defendants were prevented from plead
ing and setting up defences to the new actions, and giving fur
ther evidence in support of such defences.
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On the other hand, it is alleged that the defendants were 
given the opportunity to do what they now say they were prcv 
vented from doing, and that they waived the right to do so and 
eannot now complain.

It is not easy to determine exactly what occurred. What 
seems clear is, that there is not upon the record, where it should 
be, any proper evidence of such waiver. The effect of what 
occurred is plainly to put the defendants at a disadvantage, 
from which in some way they are entitled to be relieved. And 
the reasonable and fair way, in my opinion, is, without express
ing any opinion upon the merits, which I think would be pre
mature, to vacate the present judgment, including the consolida
tion, permit the parties to plead and to offer such further 
evidence in the new actions as they may be advised, and to 
direct the cases to be reheard or tried before Sutherland, J., 
upon the evidence already given and such further evidence, if 
any. This to be, of course, without prejudice to any order which 
the learned Judge may make as to consolidation, under sec. 
1T>8 of the Ontario Insurance Act, 1012.* upon the completion of 
the pleadings in the new actions.

The costs of this appeal and of the former trial, and of the 
further proceedings before Sutherland, J., may all, I think, 
not unfairly, be made costs in the cause, and, as such, subject to 
the order of the trial Judge. The misunderstanding is one for

•Sec. 158 of the Ontario Insurance Act, 2 Geo. V. ch. 3.1. is as follows:—
(1) Where several actions are brought for the recovery of money pay

able under a contract of insurance the Court may consolidate or otherwise 
deal therewith so that there shall be but one action for and in respect of all 
the claims made in such actions.

(2) Where an action is brought to recover the share of one or more 
infants, all the other infants entitled, or the trustees, executors, or guard
ians entitled to receive payment of the shares of such other infants, shall lie 
made parties to the action, and the rights of all the infants shall be 
determined in one action.

(3) In all actions where several persons are interested in the insurance 
money, the Court or Judge may apportion among the persons entitled any 
sum directed to lie paid, and may give all necessary directions and relief.

(4) In an action commenced in a Division Court or a County or 
District Court for any insurance or benefit alleged to lie payable to the 
assured or any beneficiary, assignee, representative or guardian, when the 
insurance or benefit claimed is in the nature of an annuity, or other 
jieriodical or recurring payment, so that the present or capitalized value 
of the insurance or lienefit amounts or may amount to a sum beyond the 
jurisdiction of the Court, the action may ujion the application of the de
fendant lie removed into the High Court upon such terms and conditions 
as to costs and otherwise as the Court may direct : R.S.O. 1897, ch. 203,

116.

(5) W lie re the person entitled to receive money due and payable 
under any contract of insurance except insurance of the person is domiciled 
or resides in a foreign jurisdiction, and payment, valid according to the 
law of such jurisdiction, is made to such jierson, such payment shall be 
valid and effectual for all purposes: 3 Edw. VII. ch. 15, see. 4.
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which no one is particularly to blame, although it is rather ap
parent that, if Mr. Rose, acting for the defendants, had at
tended, as he at first intended to do, the meeting for the settle
ment of the minutes of the judgment, of which he was duly 
notified, the situation which I have been dealing with would 
probably not have been created. I do not say this to blame him 
at all ; for his diversion from his original intention, while un
fortunate in the result, is, I think, sufficiently accounted for.

The appeal will, therefore, to the extent I have indicated, 
be allowed, and the cases remitted for further trial before 
Sutherland, J.

, A pinal allowed in part.

CARDINAL v. GEOFFROY.

Quebec Court of King'» /tench (Appeal Nidi ), Archambeault, C.J., 
Trenhuline, Larergnc, Cron» and Carroll, JJ. June 15, 1912.

I. Penalties i g I—1)—Statutory penalty for failure to register
MARRIAGE STATUS—R.S.Q. ART. 7442—INFORMER.

Under the R.S.Q. 1909 the action for penalty for failure by a trader 
to register a declaration as to his marriage status in accordance with 
art. 1834 C.C. can only Ik* brought by the Crown and does not lie in 
favour of any person or informer, as the statutes call for a special 
authorization by law or by municipal by-law before an individual can 
sue by way of qui tain action.

Appeal from a judgment of the Superior Court, Laurendeau,
J. , rendered on September 13th, 1911, maintaining the respond
ent’s exception to the form and dismissing the plaintiff's action 
for a penalty of $100 for failure to register a declaration as to 
his marriage status.

The appeal was dismissed with costs.
E. F. Surveyor, K.C., for the appellant, said the penalty was 

incurred by a violation of par. 3 of art. 1834 C.C, and was re
coverable according to the procedure laid down in R.S.Q. 7538 
it seep (1909), introduced by 0 Kdw. VII. eh. 37. abrogating the 
law as regards qui lam actions. The appellant could therefore 
sue in his own name : 7442 and 5639 R.S.Q., art. 7538 R.S.Q. 
being a general law covering all eases concerning fines and pen
alties : Lanwntayne v. (irosvenor Apartments, Ltd., Que. 20 K.B. 
221.

T. Fin fret, K.C., for the respondent, argued that in penal 
actions all formalities must lie strictly complied with : Lamon- 
taym v. Orosrenor Apartn\t nts, Ltd., Que. 20 K.B. 221*. The

•It wn* held in the cane here referred to that penal action*, partaking 
of the nature of criminal prosecution*, should strictly comply with tie* 
formalities prescribed by law. Therefore, an action for penalties imposed 
by a federal Act in the form qui tain i* irregular such action being open 
only to the Crown or to a private |M»rnon in its name: Criminal Code sec. 
10.18 and art. .10 R.S.Q. iooil; Lamontagne v. Grouvenor A part men tu, 
Q.R. 20 K.B. 221, 11 Que. P.R. .12». affirming .17 Que. S.C. 274.
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action is badly taken, because the names and surnames of the 
appellant are not fully set out as required by 122 C.P. and 
because art. 7442 R.S.Q. says that penalties can only be recovered 
by a person suing as well in his own name as in that of Ilis 
Majesty. This enactment is absolute and it cannot be contended 
that the revision of the statutes in 1909 repealed provisions of 
the statute of 19(H) by implication : 23 Am. & Eng. Eneyc. of 
Law, pp. 14f>-8. 422-32, ibid., vol. 26, p. 743; Endlich, Interpre
tation of Statutes, pp. 276, 287-91 ; Maxwell, Interpretation of 
Statutes. 4th ed.. pp. 263-76; Ilardeastle, “On Statutory Law,” 
3rd ed., pp. 498-508.

Surreycr, K.C., in reply.

Montreal. June 15/1912. Arciiambeavlt, C.J. :—Appeal 
from tlie judgment of the Superior Court maintaining the 
exception to the form of the defendant and dismissing the plain
tiff’s action.

The declaration alleges; First, that the res. is mar
ried : second, that he is carrying on business alone as hotelkeeper ; 
third, that he never tiled at the prothonotary’s office or in the 
registry office the declaration required by art. 1834 C.C. as to 
whether he is common as to property with his wife or separate 
ns to property ; fourth, that lie has thus incurred the penalty of 
(100 imposed by art. 7442 R.8.Q.

This action was met by an exception to the form alleging: 
First, that the writ of summons does not mention the names and 
surnames of the appellant ; second, that the latter could not sue 
in his own name alone, but should have proceeded by a qui turn 
action.

Art. 7437 R.S.Q. of 1909 requires all persons associated in 
partnership to transmit a declaration to this effect to the protho- 
notary and the registrar.

Art. 7439 imposes the same obligation on every person who, 
not being associated with any other person, carries on business 
under a firm name or under some name or designation other 
than his own name, or under his own name, with the addition 
of the words “and company.” or some other words or phrase 
indicating a plurality of members.

Art. 7442 adds that every member of a partnership or person 
doing business under a co-partnership style, failing to comply 
with the provisions first mentioned or the provisions of the third 
paragraph of art. 1834 C.C., is liable to a fine of one hundred 
dollars, which may be recovered by any person acting as well in 
his own name as in that of His Majesty.

The last * of art. 7442 adds that the provisions of
the law respecting penal actions apply to suits for penalties 
under this section. Art. 7f>38 of the same statutes, which treats 
of penal actions, states that whenever by law or under a muni-
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eipal by-law, any person is authorized to sue for the recovery of 
any line or penalty before the civil Courts, he may recover the 
same in his own name as an ordinary debt.

It is in virtue of this last article that the appellant claims 
he had the right to take the present action in his own name. But 
this article gives the right to a person to take suit in his own 
name only when lie is authorized by law or by a municipal by
law to sue for the recovery of a fine or penalty.

It is true that art. 1834 C.C. imposes the penalty of art. 7442 
R.S.Q., that is to say, a fine of one hundred dollars, on every 
married person who carries on business alone or in partnership 
without registering the proper declaration in the prothonotary’s 
office. But there is no law authorizing any person to sue for 
the recovery of such penalty, lienee the fine or penalty in 
question is due to llis Majesty and can only be recovered by an 
action taken in the name of llis Majesty.

The appeal is, therefore, dismissed with costs.
Cross, J. :—The plaintiff, appellant, does not bring this 

action within the rule of art. 7442 R.S.Q., inasmuch as that 
article applies only to members of partnerships and to persons 
doing business under a co-partnership style, and it is not alleged 
either that the defendant, respondent, is a member of a part
nership or does business under a co-partnership style.

The plaintiff must consequently support his right to sue for 
the penalty in his own name upon some enactment other than 
art. 7442.

The offence charged is default to transmit to the registrar a 
declaration of matrimonial proprietary status as required by 
art. 1834 C.C.

By that article the offence is made punishable by the penal
ties “above mentioned,” which turn out to be the penalties men
tioned in art. 7442 R.S.Q., so that though art. 7442 does not (as 
above pointed out) enact the offence here charged, it does men
tion the penalty. We thus have an offence created by 1834 C.C. 
and a penalty mentioned in art. 7442 R.S.Q. and it remains to 
be seen whether or not the plaintiff is a proper party to sue for 
the penalty by ordinary civil law’ action as he is doing.

We have !>een referred by counsel for the plaintiff to art. 
7538 R.8.Q., but it is to be observed that that article applies 
only in cast's in which a law or by-law authorized the suit to 
be taken by “any person.”

Does any law or enactment authorize “any person” to sue 
for the penalty, respecting the declaration of matrimonial re
gime, sued for in this action? We have already seen that art. 
7442 R.S.Q. does not. This would seem to be due to an oversight 
in the revision of the statutes. It follows that the penalty sued 
for by this action is merely a Crown debt to be sued for by His 
Majesty’s Attorney-General.
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The appellant is, in that view, a mere private citizen, and 
(he taking of his action has not had the effect of bringing before 
the Court any claim of the Crown to a penalty, and his appeal 
should be quashed.

Appeal dismissed.

BETHUNE v. THE KING.

Ontario High Court. Trial before Falconbridgc, C.J.K.B. March 30, 1912.

1. Taxes (§ V A—184)— Income fob life—Gift — Succession uvty
Act, 7 Edw. VII. cu. 10, sec. 11 (1); 12 (5).

A gift for life of the income from the residue of an estate does not 
create an annuity within the meaning of the Succession Duty Act 
(Ont.).

(Foley v. Fletcher (1858), 3 H. & N. 790; Winter V. Mouxcley 
(1819). 2 B. & Aid. 802; Booth v. Am merman (1856), 4 Bradford, 
(X.Y. Surr.) 129, specially referred to.]

2. Mistake (8 VII B—100)—Recovery of money from Crown—Mistake

Money paid in satisfaction of a succession duty under a mistake of 
law to the etfect that a liequest created an annuity, cannot be recovered 
from the Crown.

\Rogcrn v. Ingham (1876). 3 Ch. I). 351; and William Whiteley 
Limited v. The King (1909), 101 L.T.R. 741, referred to.]

3. Mistake (8 VII A—150)—Recovery of money voluntarily paid—
Mim USE 01 i v i.

Hie future happening of an unfores<*en event which affects the right 
of one to whom money had lieen voluntarily paid does not amount to 
a mistake of fact that will permit the payor to recover such payment.

4. Mistake (8 VIIA—150)—Recovery of Succession Duty paid under
mistake of fact—Recovery back—Death of annuitant—<7
Edw. VII. ch. 10, sec. 11 (1).

Where the executor of an estate from which an annuity was pay
able, in order to facilitate the settlement thereof, paid all of the 
succession duty on the annuity in one payment, instead of in four 
annual instalments, as he might have done under sec. 11(1) of the 
Succession Duty Act. 7 Edw. VII. ch. 10, he cannot recover from the 
Crown upon the death of the annuitant immediately after such pay
ment was made, on the theory that it was paid under a mistake of 
fact, the amount of the three annual instalments of succession duty 
that would have subsequently accrued had it not all lieen paid at one 
time, notwithstanding such Act provides that in the event of the death 
of the annuitant before the expiration of the four years, payment 
should lie required only of the instalments which fell due before the 
death of the annuitant.

5. Executors and administrator» (8IVC—122)—Payment of succes
sion duty—Mistake of law.

The payment by an executor, in order to facilitate the settlement 
of an estate, of the succession duty on a legacy, on the theory that it 
created an annuity, is not improvident, notwithstanding it subse
quently apiieared to have been erroneously paid under a mistake of

Petition of right presented by the suppliants as executors 
and trustees of the will of John Sweetland, deceased.

The petition was dismissed.
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F. H. Chrysler, K.C., for the suppliants.
//. D. Gamble, K.C., for the Crown.

March 30,1012. Falconbridge, C.J. :—The petition, after set
ting out the will end probate thereof, states that the Solicitor to the 
Treasury for Ontario furnished the suppliants a statement shewing 
that the total succession duty payable in respect of the legacies 
and bequests of the said will amounted to the sum of $8,370.82; 
that of this amount the sum of $2,130.80 was attributable to duty 
payable in respect of the annuity bequeathed by the will to Caro
line Florence Anderson;* that, in and by sec. 11 of the Succession 
Duty Act then in force, the duty payable upon any legacy given 
by way of annuity was to be paid in four equal consecutive annual 
instalments; and that, in the event of the annuitant dying before 
the expiration of the first four years, payment only of the instal
ments which fell due before the death of the annuitant should be 
required.

The suppliants, deeming it advisable to discharge the whole 
of the succession duty at once, and obtain a release thereof, paid 
to the Treasurer for Ontario a sum of money which included the 
duty, amounting in the aggregate to 82,139.80, attributable to 
the annuity bequeathed to the said Caroline Florence Anderson.

The said Caroline Florence Anderson departed this life on or 
about the 9th day of November, 1908; and, therefore, the suppli
ants claim that, at the time of her decease, the only amount which 
they were legally liable for was the instalment of $534.95 which 
became payable on the 5th May, 1908. And the suppliants 
claim that they paid to the said Treasurer $1,004.85 in excess of 
the legal and proper amount payable.

The Attorney-General for Ontario, on behalf of His Majesty, 
objecting that the petition of right discloses no facts giving any 
cause of action to the petitioners against the Crown, says that the 
legacy or bequest to the said Caroline Frances Anderson was not 
an annuity within the meaning of the Succession Duty Act then 
in force; and, therefore, is not affected by that provision of sec. 11,

•The testator died on the 5th May, 1907. His will was dated the 
10th March, 190(i. After certain specific bequests, he created a residuary 
trust fund, and directed that his executors and trustees should stand j>os- 
sessed thereof upon trust during the respective lives of his daughters, 
Selina Florence Geddes, Elizabeth .lane Thompson, and Caroline Florence 
Anderson, “to pay the net income derivable from the investment of the 
said residuary trust fund . . . unto the said Selina Florence Geddes, 
Elizalieth Jane Thompson, and Caroline Florence Anderson.” in certain 
proportions s|>ccified; “and. upon the death of any of my said daughters, 
in trust to pay the share of such deceased daughter in the said net-income 
unto the surviving daughters in equal shares, and, upon the death of 
any one of such two surviving daughters, in trust to pay the whole of 
the said income unto the sole surviving daughter during her lifetime, and, 
upon the death of such sole surviving daughter, in trust to divide the 
said residuary trust fund between my granddaughter Isabella Shaw, 
. . . the children of the said Caroline Florence Anderson, and the
children of my stepson .... share and share alike, so that each of such 
persons will receive an equal amount.”
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sub-sec. 1, of said Act, which requires payment only of the in- 0WT- 
stalmcnts falling due before the death of the annuitant; and he n. c.J. 
further pleads that, if the legacy in question does coine within the i«>i2
provision of sec. 11, then the amount paid for succession duty ----
was paid under a mutual mistake of law, and is not recoverable Bethune 
back. The Kino.

He further pleads, in the alternative, that, if the petitioners ----
arc entitled to the repayment of the said succession duty as claimed F“,coc.ï‘d-*' 
in the petition, then a further succession took place on the death 
of the said Caroline Florence Anderson as to that portion of the 
estate from which her claim was derived; and the succession duty 
thereon should be ascertained and paid.

Further, in the alternative, he pleads that the commutation 
of the succession duty to be paid was compromised upon the con
sideration of the whole estate, and the different interests therein; 
and, if the petitioners are entitled to repayment as asked, then the 
whole matter should be re-opened, and a new computation made.

The case rests entirely on the correspondence and on the un
contradicted evidence of Mr. Bethune.

The money was voluntarily paid in supposed pursuance of 
secs. 11 (1) and 12 (5) of the Succession Duty Act then in force 
(7 Edw. VII. ch. 10).

Section 11 (1) is, in part, as follows: “Provided that the 
duty chargeable upon any legacy given by way of annuity whether 
for life or otherwise shall be paid in four equal consecutive annual 
instalments, the first of which shall be paid before tin; falling due 
of the first year’s annuity and each of the three others within the 
same period in each of the next succeeding three years. In case 
the annuitant dies before the expiration of the said four years 
payment only of the instalments which fall due before his death 
shall be required.”

Section 12 (5) is as follows: “Notwithstanding that the duty 
may not be payable under this section until the time when the 
right of possession or actual enjoyment accrues an executor or 
person who has the custody or control of the property, may, with 
the consent of the Treasurer, commute the duty which would 
or might, but for the commutation, become payable in respect 
of such interest in expectancy, for a certain sum to be presently 
payable, and for determining that sum the Treasurer shall cause 
a present value to be set upon such duty, regard being had to the 
contingencies affecting the liability to and the rate and amount 
of such duty and interest; and on the receipt of such sum the 
Treasurer shall give a certificate of discharge from such duty.”

Both the Solicitor to the Treasury and the suppliants seem to 
have assumed that the benefit conferred by the will upon Mrs.
Anderson was a legacy given by way of annuity, within the mean
ing of sec. 11 (1). The authorities are quite clear that it was not 
an annuity. They are set out in the extended notes of argument, 
and the effect both of English and American cases is, that the 
income or interest of a certain fund is not an annuity, but simply
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ONT. a gift of interest or income. Among the numerous authorities 

hTcTj. cited, I refer particularly to Foley v. Fletcher (1858), 3 H. & N. 769; 
UH» Winter v. Mouseley (1819), 2 13. & Aid. 802, at p. 806, where Best,
----  J., says: “I have . . . always understood the meaning of

Bethvxe an annuity to be where the principal is gone forever, and it is 
The Ki.no. satisfied by periodical payments.”* See, in the United States, 

----- Booth v. Ammerman (1856), 4 Bradford N.Y. (Surr.) 129, at p.
Fûtronhridge, . nn

C.J. loo.
If the money, then, was paid under mistake of law, which 

Mr. Chrysler seems to disavow, it could not be recovered back. 
James, L.J., says, in Rogers v. Ingham (1876), 3 Ch.D. 351, at 
p. 355: “1 have no doubt that there are some cases which have 
been relied on, in which this Court has not adhered strictly to 
the rule that a mistake in law is not always incapable of being 
remedied in this Court; but relief has never been given in the case 
of a simple money demand by one person against another, there 
being between those two persons no fiduciary relation whatever, 
and no equity to supervene by reason of the conduct of either of 
the parties . . That is not this case, and it is the Crown 
from whom repayment is sought; and the position of the Crown 
is, as one might expect, certainly not inferior to that of a 
subject. This is very clearly laid down in William Whiteley 
Limited v. The King (1909), 101 L.T.R. 741.

Then it was certainly not paid under a mistake of fact. The 
only mistake (if any) was something which related to a future 
event, viz., the absolutely unforeseen occurrence of this lady de
parting this life when she did.

I do not see, therefore, how the suppliants can recover. It is 
not a case of hardship; the estate as a whole does not suffer. If 
the money had not been paid in this way, there would have been 
some other succession; and, some of the reversionary legatees 
being strangers, it is probable that, in the result, a larger amount 
of duty would have to be paid.

In this view, and considering that it was done to facilitate a 
winding-up of the estate, I think that the payment by the ex
ecutors was not improvident; and probably in the passing of their 
accounts this circumstance will be taken into consideration.

I am of the opinion, therefore, that no case has been proved 
giving rise to any cause of action against the Crown; and that the 
petition should be dismissed.

It is not a case for costs as between the parties. If I have the 
power so to order, I direct that the suppliants Ik* paid their costs, 
as between solicitor and client, out of the estate.

Petition of right dismissed.

•The following English cases were cited, in addition to those mentioned 
by the learned Chief Justice: (Sibsnn v. Bott (1802), 7 Ves. 89. 9(1; Bridie 
v. Field ( 1854), 19 Beav. 497 ; Hedges v. Ilarpur (1858), .3 De G. Si 
J. 129; Baker v. Baker (1858), 6 H.L.C. 616; In re Crane. [1908] 1 Ch.
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CANADIAN NORTHERN R. CO. v. LEVINE. QUE.

Quebec Court of King’s Bench (Appeal Side), Archambeault, C.J., K. B.
Trenholme, Lavergne, Cross and Carroll, JJ. June 15, 1012. 1?»12

1. Jury (§ I B1—10)—Right to trial iiy jury—Time for election— June”li
Effect of filing special plea.

Where the option for a trial by jury shoubl lie made within three 
days after issue joined (423 C.P.) and the defendant after tiling i 
plea of general denial is subsequently allowed to file a special detailed 
plea, then the plaintiff may move for a trial l»v jury on such special 
plea, although he did not do so on the plea of general denial.

2 Pleading ( § 1*—130)—Consent to file after default before right
TO JURY IS FORFEITED—EFFECT.

Where a consent to file a pleading is given after the expiry of the 
legal delays, but before the right to a jury trial is forfeited, such 
consent has an interruptive effect on these delays and the plaintiff has 
three days from such consent to move for a jury trial. Hut a consent 
to file a pleading after the right to a jury trial has lapsed will not 
make this right revive.

| Matthews v. Town of West mount, Que. 0 P.R. 52, Asset in v. Mont 
real Light, Unit if Bower Co., Que. 7 P.R. 218; Anderson v. The Xnr- 
wieh Fire Ins, Co., Que. 17 K.B. 301. distinguished ; St. Paul Electric 
Light 4’1 Power Co. v. Quesnel, Que. 12 P.R. 158. in appeal, followed.]

3. Pleading (8 IN— 111)— Amendment iiy consent—Right to trial
after FILING OF SPECIAL PLEA.

Where a plea of general denial is filed in order not to retard the 
hearing of the case which is to lie inscrilied for proof and hearing 
with the understanding that such plea may lie replaced later at any tine- 
before the trial by a special plea, and the case is inscribed on the 
roll in the ordinary way, then such agreement precludes the option 
for a trial by jury on the special plea filed Inter by consent.

Appeal by the defendant from an interlocutory judgment of Statement 
the Superior Court, Charbonneau, J., rendered on March 29th.
11)12. granting the respondent’s motion that the ease be tried 
before a jury.

The appeal was allowed and the motion dismissed with costs.
D. R. Murphy, K.C., and A. Perrault, for the a 
(r. C. Papiueau-Couture and with him E. F. Surveyer, K.V., 

as counsel, for respondent.

Montreal, June 15, 1912. Archambeault, C.J. :—This is an Areh»mbe*ult- 
action in damages for defamatory libel and the present appeal is 
from a judgment which granted a motion of the respondent, 
making option for a trial by jury. The question to In* decided 
is whether the respondent has a right to demand this trial In
jury.

Art. 428 C.P. decrees that the option for this form of trial 
is made either in the declaration or in the defence, or by a special 
application to the Judge within three days after issue joined 
In the present ease the respondent was plaintiff and the appel
lant defendant in the Court below. The plea of the company 
was filed on the 12th of January, 1912. It was a plea of general

38
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den in 1. This plea, which was tiled long after the delays granted 
by law to a defendant to plead, bears on it the following declara
tion, signed by the respondent and the appellant.

It is understood between the parties that the present plea is filed 
in order that the ease may not lie retarded, and that before the day 
which will lie fixed for proof and hearing the present plea will be 
replaced by a special plea.
Four days after tin* tiling of this plea, on the 16th of Janu 

ary, 1912, the respondent inscribed the case on the roll for proof 
and hearing on the merits, as allowed hv article 293 C.V. Subse
quently, on March 5th, 1912, the appellant replaced this plea of 
general denial by a special plea. The respondent had six days’ 
delay to answer this plea, but only filed this answer on the 15th 
of March. The appellant consented to the tiling of this answer, 
and the consent is dated March 14th. i’he answer alleged new 
facts. On the morrow of the filing of this answer, the 16th of 
March, the respondent served on the appellant a motion for a 
trial by jury, with notice of presentation to the Court for adju
dication for the 18th. On the said day a motion was, as a 
matter of fact, presented and granted.

The question, as 1 have already said, is as to whether this 
motion was presented within three days after issue joined. Tic 
appellant contends that the option was made too late because the 
issues were joined on the 12th of January, when it filed, with 
the res *s consent, a plea of general denial. The Superior
Court decided that the issues had not been really joined by this 
plea. The real plea of the appellant was only produced on 
March 5th. The appellant itself understood this so well that 
on the 14th of March it consented to the tiling of an answer to 
this plea. This pica of March 5th absolutely did away with the 
first plea, and all that was done in virtue thereof. The issues 
were re- ' and all the rights which How from the filing of 
the plea accrued again in favour of the re* The ttrst
argument of the appellant is therefore ill-founded.

In the second place, the appellant says that even if the delays 
for procedure started again with the production of the second 
plea, the respondent did not answer this plea within the six days 
following, and the issues, therefore, became joined at the expiry 
of this delay, to wit, on the 11th of March. The respondent, 
says the appellant, should have presented his demand for a trial 
by jury the three days following, to wit, on the 14th of
March at the latest, and the option was, therefore, made after 
the expiry of the delay allowed by the law.

The respondent answers this by saying that on the 14th of 
March the appellant consented to the filing of the answer to 
plea, and that at that time the delay granted by law within 
which the option for trial could be made, had not yet expired, 
and would only have expired on the night of the said day, the
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14th of March. There can be, therefore, no question here as to QUE- 
the revival of a right which has become extinguished. All the 
judgments referred to by the appellant were rendered in eases u»]2
where the right to a trial by jury had lapsed by the expiry of ----
the delay within which it was to be exercised. The Courts in jJobthoS 

these eases have decided that the consent by one party to allow r, co. 

the tiling of a plea or other pleading, or of an amendment to ^ H'1XF 
a pleading, has not the effect of reviving the right to a trial by jh N " 
jury, once this right has been lost. These judgments, therefore, Archamheauit, 

(io not apply to the present case.
Here the right to the trial by jury still existed when the 

appellant consented to the filing of an answer to its plea. The 
effect of this consent was to prolong the delay for the exercise 
of this right. The answer to plea alleged new facts. According 
to the terms of art. 214 C.P., when an answer to plea contains 
new facts, then the issue is joined only by the filing of a reply, 
or by the failure to file such reply within six days. Now, as the 
answer to plea was filed on the loth of March, the issues were 
only joined on the 22nd of March. Hence the application for a 
trial by jury was made within the proper delays.

Hut a third question arises in the case, and on this point I 
agree with the appellant. As 1 have already said, the respond
ent, on the Kith of January, 1912, inscribed the ease for proof 
and hearing. The first plea of the appellant was filed on the 
12th of January. This plea did not contain new facts, lienee 
issues were joined between the parties by the filing of this plea.
No application for a trial by jury was made within the three 
days which followed. Now art. 293 C.P. declares that when a 
ease is not to be tried by a jury it may be inscrilied by either 
party for proof and hearing after the expiry of three days from 
issue joined. Therefore, when the respondent inscribed the ease 
for proof and hearing on the Kith of January, lie admitted and 
recognized that the ease was not to be tried by a jury. Besides 
this was the understanding between the parties. The declara
tion which appears at the bottom of the plea of the appellant 
was only filed in order to allow of such inscription being made 
as soon as possible.

The question of choice between a trial by jury and trial 
before a Judge was thus settled. The parties themselves chose 
this mode of trial, and when the respondent inscribed this case 
for proof and hearing he simply acted in conformity with the 
understanding entered into between the appellant and himself.
The consent given later to the appellant by the respondent to 
substitute a special plea to the plea of general denial, did not 
give the appellant the right to demand a trial by jury. Nor did 
the consent given by the appellant to the respondent, as regards 
the tiling of the answer to plea, give the respondent the right to 
demand such trial by jury. Besides, the inscription for proof
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mnl hearing is still of record. How can the respondent claim he 
is entitled to a trial by jury when he has already made 
for a trial before a Judge, and when his inscription for this 
purpose has neither been set aside nor abandoned.

The Judge in the Court below declares that the tiling of the 
new plea by consent, without restriction, has the effect of (plash
ing the inscription for proof and hearing, and effaced all pro
ceedings anterior to the date of the tiling of this new plea, and 
that all subsequent proceedings must, therefore, take their start
ing point from the filing of such new plea. I cannot concur in 
this opinion.

The respondent and the agreed that the latter could
substitute a special plea for this plea of general denial between 
the inscription and the day fixed for proof and hearing. The 
filing of the new plea could not, therefore, result in quashing 
this inscription, since the agreement of the parties expressly 
states that the first plea is tiled in order to allow the case to be 
more rapidly inscribed for proof and hearing, and that a special 
plea may be tiled of record at any time in replacement of the 
first.

The consent subsequently given by the respondent allowing 
the tiling of a new plea and the consent of the appellant to allow 
the tiling of an answer to this plea, cannot be interpreted as 
implying the setting aside of the inscription. Such an interpre
tation would result in frustrating the parties from the very 
object they had in view when they made the agreement. They 
consented to allow a special plea to be substituted to a plea of 
general denial in order to be able to inscribe the case imme
diately. If the tiling of the special plea should have for effect 
the setting aside of the inscription, it is evident that the result 
would be absolutely contrary to that which the parties had in 
view.

For these reasons I am of opinion that the judgment should 
be reversed, and the motion dismissed.

Cross, J. :—This appeal is from a judgment whereby it was 
ordered that the action should he tried with a jury. The prin
cipal ground taken in support of the appeal is that the delay 
within which the application for a trial by jury has to he made, 
namely, three days after issue joined, had expired liefore th** 

ion was made. Incidentally, attention was called to the 
terms of a consent of parties written at the end of the defence 
tiled by the appellant on the 12th January, 1912.

That consent is worded as follows:—
Il est entendu entre les parties que le présent plaidoyer est produit 

pour ne pas retarder la cause et que d’ici au jour qui sera fixé pour 
l’audition et l'enquête, ce plaidoyer sera remplacé par un plaidoyer 
spécial.

_
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Accordingly the respondent (plaintiff) inscribed the action QUE. 
for proof and hearing as if it were a case to lie tried without a ^ B 
jury. The appellant afterwards filed an amended defence as pu2
contemplated by the eonsent. The respondent answered the ^ -----
amended defence and thereupon, instead of proceeding upon the 
inscription previously filed, made a motion for an order for a r. Co. 
trial by jury. It is clear that that is a thing different from <*• 
what the resjiondent has agreed to do. ,M1NI'~

The agreement written at the foot of the original defence cr<*s. j. 
was made with a view not to retard the trial and provided that 
before the date which would be fixed for the trial the original 
defence would be replaced by a plea containing special matter.
It is an agreement made by professional gentlemen and expressed 
in the language of Court procedure. The expression “l’audition 
et l’enquête” meant to have a trial without a jury, and would 
mean that to any practitioner.

The manifest, one might almost say the expressed, object of 
the agreement was to enable the appellant to put in a sort of 
dummy plea, so that the ease could lie inscribed without loss of 
time, with the provision that, later and before the time for trial 
would have arrived, a more formal or specific defence would lie 
put in, and the trial would go on on the amended defence as if 
that defence had been the one filed in the first instance. It 
necessarily resulted that the inscription for trial without a jury 
was to apply to whatever amended defence would lie afterwards 
tiled. Briefly put, the agreement was that the defendant would 
plead with the right to amend afterwards, but so as not to delay 
proceeding to trial at enquête and merits.

But for that special agreement, it would have lieen a conse
quence of filing the amended plea that the inscription previously 
tiled would have been effaced, as is correctly recited in the judg
ment. The parties, however, have agreed otherwise, and the 
respondent should be held to his agreement, namely, to proceed 
at enquête and merits, the amended defence of tin- adverse party 
being taken in replacement of the defence as originally filed.
Vpon the whole our conclusion is to maintain the appeal and 
dismiss the plaintiff’s motion with costs. It is opportune to add 
that I (piite agree with the propositions of legal procedure set 
forth in the judgment as to the effect of the tiling of amended 
pleadings upon an inscription previously made (saving, of 
course, the power of the Judge under art. 51(1 C.P. to attach 
conditions having a different effect), and as to the time at which 
issue can be said to have been joined when amended pleadings 
have been put in. The conclusion at which we have arrived 
turns, as will readily be seen, upon a different consideration.

Appeal allowed.
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THOMAS v. DAY.

Alberta Supreme Court, Harvey, CJ. April 30, 1912.

1. Election of remedies (8 1—7)—Sale of landh by warihax—Vxder- 
valuation—One action TO set abide sale and FOR an account 
—Election.

An action ngiin*t a guardian ami other defendant*, both to set 
aside a sale <>f property of his ward made by the former to his co- 
defendants, at an undervaluation, in breach of his trust, the latter 
being aware of such breach, and also to obtain an account of all the 
guardian's dealings with the estate of his ward, involves two distinct 
and separate causes of action against different partie*, and therefore 
the plaintiff must elect which he will pursue.

PEdinger v. McDougall, 2 A.L.R. 345; and Thompson v. London 
County Council, [18991 1 Q.B. 840. specially referred to.]

Motion by a defendant to compel the plaintiff to elect upon 
which of two causes of action set up in his pleading he would 
proceed and to disallow his proceeding upon both concurrently.

The statement of claim alleged (1) that the defendant Day 
being the plaintiff’s guardian in breach of bis trust sold certain 
property of the plaintiffs to bis co-defendants who were aware of 
the breach, at an undervalue, and (2) in the alternative, that the 
defendant Day has not accounted for the proceeds of the sale.

The plaintiff asks to have the sale set aside and the property 
retransferred and for an account of all the dealings of the 
defendant Day with the estate.

One of the co-defendants now applies for an order putting 
the plaintiff to an election to proceed either for the recovery 
of the land or for the account.

/). II. MacKinnon, for the defendant.
(i. V. Pclton, for the appellant.

Harvey, C.J. :—I think my decision and the reasons given 
in Edinger v. McDougall, 2 A.L.R. 34.">, are applicable 
here. Though there is only one set of circumstances 
out of which the cause or causes of action arise, 
namely, the transaction between Day and his co-defen
dants, assuming that it was only one transaction as sug
gested by the application and not two as suggested by the state
ment of claim, and assuming that the plaintiff desires to claim, as 
his counsel urges, only an account in respect of this and not. as 
the statement of claim states, a general account, still the cause of 
action, as pointed out in Thompson v. London County Council, 
[ 18991 1 Q.B. 840, by Toll ins. L.J., at p. 844, is the injuria or 
wrong done the plaintiff. Now the wrong of a sale in breach of 
trust and the wrong of a failure to account are entirely different 
things and we bave consequently different causes of action joined 
in which the different defendants are not all interested.



4 D.L.R.] Thomas v. Day. 239

It is hard to see how any of the defendants could be pre
judiced by the continuance of the action against all the defend
ants and the purpose of the rules is to prevent multiplicity of 
action. As, however, they do not go far enough to authorize the 
present joinder and one of the parties objects, effect must be 
given to his objection and the order will go that the plaintiff 
elect. The costs will be costs in the cause between the plaintiff 
and the applicant.

Order made.

ALTA.

S. C.
1912

Thomas

Day.

BRITISH COLUMBIA NEWS CO. v. EXPRESS TRAFFIC ASSOCIATION. CAN.

File 4214.199. Ry. Com.

Board of Itaihray Commissioner a. January 27, 1912.

1. Carriers (8 IV C 3—537)—Governmental control of rates—Devel
opment of business-—Experimental tolls.

It i# not the function of the Railway Ronnl to order experimental 
tolls, against the objection of the carrier, with a new to develop 
business, but the Hoard is to deal with the reasonableness of the 
transportation charges, recognizing the right of the carrier to a reason
able profit.

[Florida Fruit Co. V. A.C.L. It. Co., 17 I.C.C.R. 560, specially re
ferred to.]

1912

Jan. 27.

Application for an order directing the respondent to estab
lish n flat toll of one cent per pound on magazines and periodi
cals from Vancouver to out-of-town dealers in competition with 
the Post Office Department.

The respondent submitted and the applicant admitted that 
at the present time there would not lie very much profit to the 
carrier in the experimental toll applied for.

The Board held that it would not be justified in ordering the 
fixing of experimental tolls since it has not been established that 
the tolls now charged are unreasonable, and the application was 
therefore refused.

The application was disposed of on the material filed with the 
Board. The facts are fully set out in the judgment of Mr. 
Commissioner McLean.

Statement

•January ‘27, 1912. Mr. Commissioner McLean:—The appli
cant. who is located in Vancouver, applies for a flat rate of one 
cent per pound on magazines and periodicals. The applicant 
ami the express companies having developed their positions by 
written submissions, tin* matter may now la» dealt with.

Ai present, the rates applicable are merchandise pound 
rates, minimum charge 10 cents per > or section I) rates
if a lower charge can be made thereby. It is contended by the 
applicant that the existing rates will not permit the out-of-town 
business being developed.

Com. MrLtmi.

1568
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The merchandise rates are not attacked as being unreasonable 
in themselves. The desire is for a rate for development purposes. 
The allegation of the Dominion Express Company that the flat 
rate proposed would result in a loss is not supported by evi
dence ; but it is admitted by the applicant that “at the present 
time there would not lie very much profit in the rate.”

Under section 49 of the Canadian Official Postal Guide, 
British and foreign newspapers and periodicals, as well as Cana
dian publications recognized as second-class matter, are, if 
authorized by the Postal Department, carried for news dealers 
to subscribers in Canada or Mexico at the rate of one cent per 
pound bulk weight. The rate asked for is competitive with this.

In meeting the post office rates, the express companies have 
a right to exercise their discretion as to whether these rates shall 
be met or not. This has been set out in the matter of the Appli
cation of the Express Traffic Association for an order authoriz
ing the express companies to withdraw and cancel section D of 
Classification C.R.C. No. 2. In giving his decision on this matter 
on Octolier 23rd, 1911, the Chief Commissioner used the follow
ing words:—

Now the situation would lie the same if the post ofliee authorities 
had just put in effect these regulations and an application were now 
heard by this Board for an order requiring the express companies to 
compete with these reduced rates on this matter that under these 
regulations can go through in the post ofliee. This Board would have 
no authority to require the express companies to enter into any such 
competition: Express Traffic Association V. Canadian Manufacturers’ 
Association, 13 Can. Ry. Cas. 160, at p. 174.

The express company is under no obligation to protect the 
applicant against loss in the extension of its business. The 
Interstate Commerce Commission has said:—

The position of the growers Is that such rates should lie established 
ns will jH-rmit them to market their product at a reasonable profit. 
No such test of the justness of a transportât ion charge ean tie ad
mitted: Florida Fruit and Vegetable Company v. A.C.L.R.K.Co., 17 
l.C.C.R. 560.

That is to say, the right to a reasonable profit to the transporta
tion agency os well must be recognized. Looked at os a rate 
competitive with the post office, the rate asked for is one which 
the express company has the right either to refuse or to grant. 
Looked at from the standpoint of on experimental rate for the 
development of business, it must be recognized that the express 
company in putting in, of its own volition, a low rate basis to 
develop buisness has a greater initial discretion than is possessed 
by the Board through the medium of its orders. It is the policy 
of the Railway Act that, subject to the inhibitions as to dis
crimination, there should, in the public interest, be elasticity of 
rate-making. The initial making of rates is in the hands of the
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transportation agency. It is not the Board’s function, as dele- CAN.
gated by Parliament, to make rates to develop business, but to
deal with the reasonableness of rates either on complaint or of Hu-j
its own motion. -----

As it has been established that the rates as charged are pj**”]*" 
unreasonable, the Board is not justified in ordering the installa- News Co
tion of the experimental rates asked for.

The Chief Commissioner, IIon. J. P. Mabee, concurred.

Application refused.

THE CITY OF HALIFAX v. THE NOVA SCOTIA CAR WORKS, Limited. N. S.
The Xora Scotia Supreme Court. Graham. E.J.. anil Meagher. Russell, 

Drgsdale, anil Ritchie. ,/./. Mag 10. 1912.

1. Taxer (81 F2—81 )—Exemptions—Liability for rpeciat. sewer rates *
--Agreement sanctioned by i.eoiri.atvre. •' -v *"•

"A total exemption from taxation’’ for a certain time upon the 
‘‘buildings, plant and stock” of a company and upon “the lands mi 
which its buildings used for manufacturing purposes are situated.” 
agreed to he granted to the company by a city, does not include the 
company’s liability to contribute it- -hare of the cost of newer* con
structed in streets upon which its land fronts, where the city charter 
expressly preserved the liability of every person or company for the 
construction of sewers in streets in front of his or its land, and the 
agreement of the city aforesaid was merely sanctioned by a private 
net of the legislature which did not further affect any statute touch
ing the city’s right to recover for the cost of sewers.

TI.es Ecclesiastiques de St. Sulpiee v. The Citg of Montreal (1389),
10 Can. S.C.R. .199, distinguished.]

2. Taxes (§IF2—81)—Exemptions—Agreement to exempt except as
to water rates—Sewer tax Betterments—Frontage assess-

In an agreement by which a city granted to a company a total ex
emption from taxation on its buildings and on the land on which its 
buildings were established, a further provision that “the foregoing 
exemption shall not apply to the ordinary water rate for fire protection 
nor to the rate for water used bv the company.” limits the operation 
of the exemption and does not enlarge it so as’to exempt the company 
from all other liability for contributing its share of the cost of such 
public work as bettered its property, because not mentioned in the 
except ion.

3. Statutes (8 IIB—114)—Construction of statute as to exemptions
FROM TAXATION.

In construing legislation merely confirming a contract between a 
municipality and u company exempting the company from taxation, 
the effect of which must be to increase the burdens of all other tax 
payers, the general presumption is that it was not intended to afford 
relief to the company çr to diminish the civic rights of the citizens 
of the municipality beyond what can lie clearly gathered from the con
tract as to the intention of the parties.

Case stated and agreed upon to O. 33, r. (». of the Statement
Nova Scotia Judicature Act.

1. The plaintiff is the city of Halifax, a corporation under 
the Halifax city charter.

22
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2. The Silliker Car Company, hereinafter called the “Silliker 
Company,” was duly incorporated under the provisions of the 
Nova Scotia Companies Act on the 4th day of April, A.D. 
1907.

3. Section 4 of chapter 70 of the Acts of 1907, entitled, An 
Act to authorize the City of Halifax to assist the Silliker Car 
Company, Limited, is as follows:—

‘‘The exemption from taxation of the property of the said 
company set out in the said memorandum of agreement is hereby 
confirmed.”

4. The memorandum of agreement referred to in said section 
4 of chapter 4 of chapter 70 of the Acts of 1907, was printed as 
a schedule to said Act, and clause 1 thereof is as follows :—

”1. The city will grant the company a total exemption from 
taxation for ten years on its buildings, plant and stock, and on 
the land on which its buildings used for manufacturing purposes 
are situated, or immediately connected with the same, and used 
exclusively for the purposes of its business, such lands to l>e 
practically in one block may lie divided by a street, and not to 
exceed twenty acres in all. In addition to these lands, the com
pany hold, for the purposes of its business, and upon the same 
terms, a lot of land on the water front, north of the Intercolonial 
round house, Richmond, ami not exceeding five acres, providing 
no tolls or wharfage are charged in connection therewith. At 
the expiry of the ten years the city agrees that the total yearly 
value for assessment on such lands, buildings, plant and stock 
shall, for a further period of ten years, not exceed fifty thousand 
($50,000) dollars, the foregoing exemption not to apply to the 
ordinary water rate for fire protection, nor to the rate for water 
used by the company, which shall be charged at the minimum 
rate charged other manufacturing concerns.”

5. The lands formerly owned by the Silliker Company and 
used exclusively for manufacturing purposes arc practically in 
one block of less than twenty acres in extent and are situate 
in the north-west suburbs of the city of Halifax, bounded gener
ally on the south by North street, on the west by Windsor street, 
on the north by Almon street, and on the east in part by Clifton 
street and in part by the rear line of lots fronting on said 
Clifton street, and were acquired and conveyed to the Silliker 
Company on the ninth day of May, A.D. 1907.

6. The defendant, the Nova Scotia Car Works. Limited, is a 
body corporate duly incorporated in February, 1911, under the 
provisions of the said Nova Scotia Companies Act with the ob
ject, among others, of acquiring and undertaking the whole or 
any part of the business, good will, property, franchises, rights, 
privileges, assets and liabilities of the said Silliker Company.

7. The defendant purchased and acquired all the property 
of everv kind, real, personal and mixed, of the Silliker Company,
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and assumed its liabilities and the real property of the said 
Silliker Company, including the said lands used exclusively for 
manufacturing purposes, mentioned and described in paragraph 
five hereof, were on the twenty-fifth day of April, A.D. 1911, 
conveyed to and the title thereof vested in the defendant.

8. The said lands since their acquisition by the Silliker Com
pany have always been and still are used continuously and ex
clusively for manufacturing purposes, either by the Silliker 
Company or the defendant.

9. In 1911 an .Vet, chapter 41 of the Acts of that year, was 
passed, dealing with the exemptions from taxation of the Silliker 
Company and the defendant. The said Act is to be deemed a 
part of this case and incorporated therewith.

10. In the year 1908 the city of Halifax constructed public 
sewers along North, Windsor and Almon streets, opposite the 
lands mentioned and described in paragraph five hereof, and in 
1910 and 1911 the city of Halifax constructed a public sewer 
along Clifton street opposite the said lands.

11. The proportion of the cost of construction of such sewer 
along North. Windsor and Almon streets claimed by the plaintiff 
to be chargeable by and under the provisions of the Halifax city 
charter against the said lands mentioned and described in said 
paragraph five hereof, is two thousand and sixty-seven dollars 
and thirty-four cents ($2,067.94) ; and the proportion of tin- 
cost of construction of such sewer along Clifton street claimed 
by plaintiff to be chargeable as aforesaid against the said lands 
is three hundred and twenty dollars ($320.00) ; and making in 
all the sum of $2,387.34.

12. The sewers on North. Windsor and Almon streets were 
completed during the year 1908 and the sewer on Clifton street 
was completed in 1910, and the plans of North, Windsor and 
Almon streets, with the list of owners of each property fronting 
on said streets, wereyluly prepared and filed by the city engineer 
of the city of Halifax at his office in aceordance with the pro
visions of section 602 of the Halifax city charter on the 26th 
day of March, A.D. 1908, and the plan of said Clifton street, 
together with the list of the owners thereon, was duly filed by 
said city engineer in his office on the 30th day of March, A.D. 
1911.

13. The plaintiff claims that the said proportions of the cost 
of constructing the said sewers constitute a lien on the said lands 
of the defendant, under and by virtue of the provisions of the 
Halifax city charter, and thereby enforceable against the said 
lands and the defendant company.

14. The defendant claims that the said lands are exempt 
from liability from such lien by reason of the said Acts, chapter 
70 of 1907, and chapter 41 of 1911.
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15. The question for the Court is, does the exemption claimed 
by the defendant apply in respect to the sewers herein referred 
to!

16. If the Court is of opinion that the lien exists in respect 
to the sewers herein referred to, the plaintiff is to be at liberty 
to enter judgment against the defendant for the sum of two 
thousand three hundred and eighty-seven dollars and thirty-four 
cents ($2,387.34), with costs. Such liability, however, not to 
effect any other remedy which the plaintiff has or may have for 
enforcing such lien. If the Court answers the said question in 
the negative, the plaintiff shall pay defendant the costs of this 
action, and defendant may enter judgment therefor when taxed.

F. 11. Bell, K.C., for plaintiff:—A tax is an impost on the 
population generally for the benefit of the civic government and 
gives no benefit to the individual tax payer, except in the pro
tection of property and rights: Hamilton’s Law of Taxation, 
sec. 10. Statutes exempting property from taxation do not ex
empt from special assessments: Am. & Eng. Encyc. of Law, vol. 
12, p. 314.

E. P. Allison, for the defendant company:—The principles 
laid down by the American cases are not applicable: Davidson 
v. New Orleans, 96 U.R.R. 97: Norwood v. Baker, 172 U.S.R. 
269; French v. Barbour Asphalt Co., 181 U.S.R. 324; Dillon on 
Municipal Corporations, secs. 1443, 1444, and 1445. “Tax” and 
“assessment” are not synonymous words but mean two abso
lutely different things: Lee Ecclesiastiques de St. Sulpice v. 
The City of Montreal, 16 Can. S.C.R. 399; Am. & Eng. Encyc. 
of Law, vol. 12, pp. 314, 315. When there is an exemption from 
taxation the company is exempt from all taxation: Miller v. 
Kirkpatrick, 5 Casey, Pa. 226; Olive Cemetery Co. v. City of 
Philadelphia, 93 Pa. St. 129; Townshend v. Little, 109 U.S.R. 
504 -, Endlich on Statutes, p. 289; Provincial Acts (N.S.) 1911, 
ch. 41.

Bell, K.C., replied.
The judgment of the Court was delivered by
Meagher, J. :—The agreement between the city and the 

Silliker Car Company, the predecessors in title of the defendant, 
appears in eh. 70 of the Vets of 1907. The latter did no more 
than sanction it. and did not further affect any statute touching 
the city’s right to recover the sum in question.

By that agreement the city undertook to grant the former 
company “a total exemption from taxation for a given period 
over its buildings, plant and stock, and the lands on which its 
buildings used for manufacturing purposes were situated.” The 
paragraph containing the foregoing concluded thus: “the fore
going exemption not to apply to the ordinary rate for fire pro
tection, nor to the rate for water used by the company, which
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sliall he charged at the minimum rate charged other manufac
turing concerns.”

Chapter 41 of the Acts of 1011 is incorporated in the sub
mitted case, hut it has no application. The sewers were com
pleted and the lien, if any, attached before it came into force.

The question submitted by the case is:
“Does the exemption claimed by the defendant under the 

agreement and statute referred to apply to this case?”
The amount in dispute is the defendant’s contribution to

wards the costs of certain sewers built in streets upon which 
the defendant 's land fronts. The liability is not open to question 
otherwise than under the agreement.

Sections 290, 300, 301. 334 and 450 (the latter refers especi
ally to the matter of water) of the city charter define the 
methods of raising the city’s general revenue, and the sources 
whence it is derived. It is produced by rates and taxes based 
upon assessed values of property except what it obtained from 
licenses and other specific methods. All real and personal 
property within the city, subject to the exceptions named in 
section 335. is expressly made liable to taxation under the char
ter so as to provide a general revenue for administration by the 
council for public purposes.

The exemptions in 335 have no bearing in this instance. We 
have, therefore, as was said by a learned Judge, a general 
statute, public in its nature, making all property not included 
in the exemptions of section 335 liable to taxation.

There is not a word in chapter 70, nor in the city charter, 
to relieve any property, not even those enumerated in section 
335, nor any person or company, from the liability in regard to 
the construction of sewers, created by section 600 ; on the con
trary section 362 expressly preserves such liability. The latter 
is under the sub-heading ‘‘General Provisions,” and provides 
that nothing in the foregoing provision (meaning, I assume, all 
that precedes it) shall be construed to exempt any company, firm 
or individual, from liability for paving any street, laying any 
sidewalk, constructing any sewer or other betterment.

The charter regards all that class of work as “betterment” 
and therefore not as a burden or taxation in its ordinary ac
ceptation.

It is unnecessary to cite authority to shew that a liability 
such as that in controversy does not come within the terms “tax
ation” or assessment. In this view the term “taxation,” the 
only one used in the agreement and chapter 70. is not sufficient 
to relieve from the sewerage liability.

Section 600 provides that every owner of real property front
ing on a street through which a sewer has been built is liable to 
pay $1.25 for every lineal foot of property so fronting, the 
balance of the cost of such construction is borne by the city.

N. S.

S. C. 
1012

The

I HI
Nova Scotia 
Car Works, 

Limiti ii.

Meagher, J.



246 Dominion Law Reports. [4 D.L.R.

N. S.
S. C. 
1918

The

The
Nova Scotia 
Car Works, 

Limited.

Mvnglier. J.

The liability is fixed and made absolute and conclusive when 
the city engineer files a plan in his ofliee shewing the frontages, 
and a list giving the owners’ names and the amount payable by 
each. By this method a lien is created upon such land for the 
amount due by each party so named, enforceable by action or 
by the remedies for the recovery of taxes.

The duty thus east upon the engineer of including every 
frontager’s name in such list is absolute, and there is nothing 
in the charter or elsewhere to relieve him from putting every 
owner’s name and the sum he is liable for upon such plan and 
list. One would expect in cases of exemption from such liability, 
if any were extended, to find the engineer required to omit all 
exempted property from his plan and list, so that the balance to 
be borne by the city could be estimated without further enquiry. 
The fact that no such provision exists for his guidance is not 
to lie disregarded.

Section 362 shews how careful the city and Legislature were 
to preserve the liability of frontagers in respect to sewers, pav
ing. etc., even where they were, by statute, only exempt from 
liability to taxation for general revenue purposes ; and should 
make the Court equally careful to see, so far as proper rules of 
construction will permit, that such liability is not defeated by a 
too liberal construction of the agreement before us.

The statute sanctioning the agreement is a private one, which, 
regarding it apart from the agreement for the moment, purports 
to grant an exemption from a burden im|>osed by a general 
statute attaching to all persons and property in the city in order 
to produce a revenue for the general uses and purposes of the 
city.

The liability of frontagers was, when the agreement was 
made, and still is, a statutory one; one which required no assess
ment, valuation, levy, or other municipal action of any kind to 
create it, other than the mere construction of the sewer and the 
filing of the plan and list spoken of ; and, as already observed, 
there is no repealing provision of any kind in chapter 70, and 
the statute does no more than give effect lu the agreement.

It was said in a somewhat similar case that a construction 
most conducive to the public good should not 1h* disregarded.

The company sought exemptions and to l>e put upon a dif
ferent plane from all citizens and taxpayers, and it was for it to 
see that the contract was wide enough to cover its present con
tention.

The general presumption in construing legislation of this 
kind, and especially when the agents or trustees of the citizens 
are parting with civic rights, the effect of which must be to in
crease the burdens of all other ratepayers, is that it was not
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intended to afford relief or dim-inish civic rights beyond what N S- 
can he clearly gathered from the contract was the intention of JTc 
the parties. ,,,,2

The company sought and the city only granted and intended 
only to grant, exemption from burdens, and neither party sought cVyof 
or intended to prevent or take away benefits, or betterments, or Hai.ivax 
to relieve from liability in that connection. '■

The construction of sewers is always deemed a benefit or xova Scotia 
betterment to adjoining or adjacent lands and not a burden, c'ab Works, 
because of the enhanced value it gives to such properties. Tin- Limited. 
building of the sewers in question affords a substantial increase Mn.gh.r, j. 
in value to the defendant’s lands, much of which will, of course, 
he used for the construction of dwellings, and which, but for the 
presence of the sewers in question, would not be decently 
habitable.

Every citizen liable to pay rates or taxes has a right, it may 
fairly enough he called a vested one, to have section GOO applied 
strictly and all frontagers made liable to contribute to the cost 
of sewer construction. If some arc exempted then he is forced 
to contribute to the deficiency thus created, and thus his rights 
prior to the agreement and statute, will he prejudicially affected 
and his burdens increased. This view supplies an additional 
reason for a reasonably strict construction. 1 find no difficulty 
in giving effect to every word in the agreement without in the 
least, touching or affecting the lien and liability created by the 
charter and what has been done under its provisions.

Defendant’s counsel pressed the proviso earnestly upon us; 
his contention being that inasmuch as the proviso prescribed 
liability for the fire protection rate and nothing more, there was 
a presumption that all other liability was exempted—in a word, 
that the exception of the fire protection rate excluded all liability 
for sewers.

The fire protection rate is based upon the assessed value of 
each property—see section 450—and is therefore clearly a matter 
of taxation, and the sum so raised is for general revenue pur
poses. It was therefore proper to provide against exemption 
therefor, and the proviso filled its proper function in that lie- 
half in guarding against such exemption which otherwise would 
have arisen under the term “total exemption from taxation.”
The city felt that fire protection conferred a benefit on the com- 
panv, and therefore it should pay for it. Sewerage liability 
could not tie regarded in any sense under the agreement as taxa
tion and it was therefore not necessary to say aught upon that 
subject.

The provision in relation to the charge for water does not 
affect the question. It is not a qualifying provision, but an 
affirmative one prescribing the terms upon which the city will 
supply the water it owns to the company, and which could not
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in any view be deemed taxation or anything akin to it. It was 
a matter of bargain and sale of water which the city owns and 
deals in. Such a provision was outside of the scope and proper 
office of a proviso. It was not in any sense a qualification of any
thing which preceded it, but the embodiment of a special bargain 
in relation to a special matter not previously even alluded to. 
The defendant was not thereby securing an exemption, but a 
special price for the water it was to use.

The purpose of the proviso was, in other respects, not to en
large the exemption which it must do if it is held to cover 
sewerage liability, but to limit its operation. Water rates and 
taxes, under the principle I have before adverted to, on the one 
hand, and sewerage liability on the other, arc different and 
distinct things, and therefore the mention of one class did not 
necessarily mean the exclusion of the other.

There was a necessity for preserving the liability of fire pro
tection. and with excessive caution the sale of water may perhaps 
he conceded to have been guarded against. There was no need 
to do so, nor in respect to the liability under consideration, be
cause neither rested upon the basis of taxation as fire protection 
rates did. There is nothing in the agreement to suggest that the 
liability for sewerage was ever thought of or discussed in the 
negotiations which led to the agreement and which covers 
nothing but taxation liabilities, and leaves specific statutory 
liabilities which are outside of taxation and assessment alto
gether, untouched, not even referred to.

A proviso or saving clause is merely an exception of a special 
thing out of the general things mentioned in the statute: per 
Bayley, J., Rex v. Taunton, 9 B. & C 836; it is of course the 
same in respect to an agreement. In that view the proviso can
not he construed so as to enlarge the first part of the agreement: 
otherwise the result would be, that because a subject which did 
come within the expressed exception was excepted thereout by 
the proviso—therefore the other one which was not covered by 
the exemption nor mentioned in the proviso, was also exempted. 
Such a view is simply impossible.

It is fair to insert the proviso in the earlier part of the agree
ment and then apply it. It would stand thus : The city will 
grant the company a total exemption from taxation except as 
regards the water rate for tire protection, and as to water used 
by the company in its business we will sell it to the company at 
the minimum rate charged other manufacturing concerns. So 
placed it cannot be said there was an expression of one liability 
and an exclusion of the other. One subject alone is dealt with ; 
in one aspect by way of qualification, in the other affirmatively— 
and no intention is disclosed to cover or include sewerage 
liability.
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If the proviso goes beyond what I have ascribed to it, it 
can only be because of its silence in relation to sewerage. But a 
proviso silent as to a given subject can never be regarded as an 
affirmative enactment or agreement upon such subject, and this 
one must amount to that in order to widen the scope of the 
earlier exempting terms.

Recent authorities hold that the principle founded upon the 
expression of one being the exclusion of the other is not a very 
safe one to rely upon, and therefore should not lie readily re
sorted to.

It only remains to consider the case of Les Ecclesiastiques de 
St. Sul/tict, etc., v. Tin ('itft of Montreal (1889), lti Can. S.C.R. 
999; I cannot regard it as controlling this case, because it up- 
pears to me the conditions, so far as I can gather, were wholly 
different from those now liefore us. The Court did not intend 
to express an opinion, apart from the proper construction of 
the statute before them, as to what constituted a tax. They 
were not called upon to do so. I have not seen that statute 
further than the decision refers to it. But from expressions 
used 1 should say a fixed statutory liability as here was not pre
scribed; the amount payable by the property owners being de
pendent upon assessments or special assessments, which it ap
peal’s by an interpreting clause (furnished by the learned city 
recorder) was declared to mean the rates levied annually upon 
immovable property in the city generally. The liability was 
therefore controlled and measured by an assessment, and the de
fendant’s property was within the exemption of the statute, 
namely, “exempt from municipal and school assessments what
ever may be the act in virtue of which such assessments are im
posed, and notwithstanding all dispositions to the contrary.” 
This created a much wider exemption than we have in this in
stance. Strong, J., regarded the liability as a municipal assess
ment and therefore fell directly within the very words of the 
exception. I may add that the exemption provision was wide 
enough to effect a repeal as to that class of property of any 
general provision rendering it liable to any municipal assess
ment; while in the present case there is nothing of the kind.

The city is entitled to a negative answer to the question sub
mitted, and to a lien on the defendant’s lands for the sum 
claimed with interest, and also to the costs.
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KARCH v. KARCH.
I Decision No. 2.)

Ontario High Court. Trial before Kelly, J. June 19, 1912.
1. DiVORVK AND SEPARATION (§ V C—59)— Al.IMO.NY—BASIS OF FIXING

amount—Grounds for granting.
A wife will Ik» granted some alimony notwithstanding her husband, 

who had properly provided for her. had suffered from her neglect of 
lier household duties, and had finally left her because cf her neglect of 
him and her continued nagging and scolding, as her conduct was not 
such as to disentitle her to alimony upon the defendant refusing to live 
with her.

[Xelligan v. Xelligan, 20 O.R. 8, and Forster v. Forster, 1 O.W.N. 95, 
419. specially referred to.]

2. Infants ( g I C—-11 )—Father's right to the custouy—Fit and
proper person.

A father will not necessarily be deprived by the Court in an alimony 
action of the custody of minor children, although the mother was 
given the right to visit them weekly, where it appeared that he was 
a fit and proper custodian for the children, and that he was willing 
and able to care for them, and that for several years the personal 
care of the younger child had fallen to him, although the wife is 
granted a decree for alimony.

3. Divorce and separation ( § V C—58)—Alimony—Instances of
amount—Salary and income of husband.

Five dollars per week alimony was granted a wife whose husband 
had left her because of her neglect of him and her household duties, 
as well as on account of her continued nagging and scolding, where 
he earned fifty dollars per month, and had an income of three hun
dred dollars per year from other property, as well as owning a home.

Action for alimony, tried before Kelly, J., without n jury, 
at Berlin.

An interim application in the same ease is reported, Karcli 
v. Kerch (No. 1), 3 D.L.R 058, 3 O.W.N. 1032.

//. Guthrie, K.C., for the plaintiff.
IV. E. 8. K Hoiries, for the defendant.

Kei.lv, J. :—This action presents features not usually found 
in alimony actions.

The defendant left his home on the 20th November, 1911, and 
now refuses to live with the plaintiff. The only charge of any 
kind made by the plaintiff against him, apart from that of his 
deserting the home, is what she calls his stinginess, although she 
gives no evidence intended to shew specific instances of this, ex
cept a statement that the defendant found fault with her for 
having bought a coat at a price which he considered excessive.

Any troubles between this couple, the plaintiff says, arose 
almost entirely on money matters.

She alleges that the defendant at times told her he could not 
afford things; but she admits that this was riot a serious matter. 
Her further evidence is to the effect that lie had provided prop
erly for his home, that lie is not a spendthrift, that he did not
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frequent hotels, and was not addicted to other habits which 
might be objectionable.

The cause of the husband’s leaving the home and now refus
ing to live with the plaintiff is to be found in her general con
duct towards him. He is a machinist, working in his brother’s 
shop, in Hespeler, close by his residence, and has been earning 
$50 a mouth. The family consists of two daughters, one eleven 
and the other eight years of age. On the plaintiff’s own admis
sion, she has not for some years, except in the months of June, 
July, and August, gotten up in the morning in time to prepare 
breakfast for the defendant. There is evidence of other acts of 
hers which indicate that she was not as considerate as a wife 
should be of her husband’s welfare. She justifies part, at least, 
of her conduct in this respect, by saying that it was with his 
approval and consent.

Any such approval and consent on his part was, no doubt, 
given for peace ’ sake, and because he was indulgently inclined.

He complains, and the plaintiff has not denied it, that she 
subjected him to continual nagging and scolding, that she was 
neglectful of his interests, and was extravagant in money 
matters.

He seems to have submitted to all this until November, 1011. 
On the 18th November, she was not at home when he returned 
from work, and had made no preparation for his supper. On 
the 20th November, when she was again about to leave home, he 
remonstrated with her about being away and not preparing his 
meals, and she told him to “fish for his supper.” When he re
turned from work on that evening, she was not at home, and had 
not prepared his supper. He then left the house and remained 
away from Hespeler for about six weeks, when he returned and 
resumed work at his brother’s shop ; he was still working there 
at the time of the trial. After leaving the home, he continued to 
have the tradespeople call there and supply his wife and children 
with whatever provisions they needed, and he paid the accounts 
therefor. Since November, the plaintiff and the two children 
have continued to reside in his house. In the time of his absence 
she had the lock of the house door, of which the defendant had 
a key, removed, and a new lock put on, so that on the only occa
sion of any attempt on his part to return to the house—which 
was in March, 1912—he was unable to get in. Whatever may 
then have been his intention as to returning, he was most positive 
at the trial in his declaration of refusal to live with the plain
tiff. The plaintiff has made no attempt at reconcilliation, nor 
has she communicated with him during the time of his absence ; 
but there is no evidence of refusal on her part to live with him.

Without going further into details of the evidence, the con
clusion I have come to is, that the husband is an industrious, 
thrifty man, not given to any bad habits; that, while living with 
the plaintiff, he properly provided for his home and family ;
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and that, for ponce' sake or through indulgence towards his wife, 
he condoned what might he termed her neglect of him ; and 
finally left because of her lack of interest in him and her nagging 
and scolding.

In the light of such authorities as Nelligan v. Sdtigan, 2'i 
O.R. 8, and Forster v. Forster, 1 O.W.N. 9.1, 4lit. though her 
conduct was not free from objection, the plaintiff has not so 
misconducted herself as to disentitle her to alimony, the defend 
ant refusing to live with her.

In addition to alimony, the plaintiff asks the custody of the 
two children and an order for their maintenance by the defend
ant. To this 1 do not think she is entitled. The husband is a 
fit and proper person to have the custody of these children ; and 
he is willing and able to care for them. In fact it was shewn that 
for years an important part of the personal care of the younger 
child fell to him. The house is his ; and 1 think, in view of all 
the circumstances, that he should remain in it with the children, 
and there maintain and support them.

Though the plaintiff has not disentitled herself to alimony, 
1 do not think that this is a case where great liberality should be 
displayed in making her an allowance.

In addition to his personal earnings of $.'>() per month, the 
defendant has investments which realise an income of about 
$300 per year, so that his annual income is about $900, and he 
owns the house. 1 allow the plaintiff alimony at the rate of $.*> 
per week; the defendant to have the custody of the two children 
and to maintain and support them in his home ; she will have the 
right to visit them weekly.

At the trial I urged the parties to make a further effort to 
bring their differences to an end, so that the home should not in 
any sense be broken up, and I intimated that I would withhold 
judgment for a time to see if they could affect a reconciliation. 
1 have not heard that this has been accomplished. The case is 
an unfortunate one, happening as it does between people pos
sessed of all the possibilities of making a comfortable home. The 
plaintiff’s indifference to and lack of interest in her husband’s 
welfare, and the nagging and scolding of which he complains, 
have contributed largely to the present condition of affairs.

1 still entertain the hope that there may be a reconciliation ; 
and 1 cannot better express what I think will aid much in ac
complishing this than to repeat the words made use of in the 
judgment in Waring v. Waring, 2 Phill. Ecc. 132: “1 recom
mend to her the duty of self-examination ; and to consider 
whether her own behaviour may not remove the evil, and con
sist better with her duty to her husband, her children, and her
self.”

The plaintiff is entitled to her costs of the action.
Judgment for plaintiff.
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KRZUS v. CROW'S NEST PASS COAL CO., Limited.
Judicial Connut I tee of the /Yin/ Council, Lord Macnatjhtcn, Lord 

Atkinson, and Lord ft hair, June 18, 1012.

1. Dkatii ( § II B—11)—Non kkkiiiknt alien—Death resulting i hum
INJURIES ARISING OVT o| nil USE oi IMCUIYMKNT—Bit’. Work-
men's Compensation Ac t, 1002.

An alien non resilient ilepemlenl of a workman who lost his life as 
the result of an accident arising out of and in the course of his 
employment while resident in tin* province, is entitled to compensation 
under the B. C. Workmen's t’om|iensntion Act, I!Mi2.

Appeal front it judgment of the Court of Appeal for British 
Columbia of April 28, 1911, Krzus v. ('rote’s Scsi Pass Coal Co., 
Hi B.C.R. 120, 17 W.L.R, 087, reversing a decision of Mr. Jus
tice Clement upon a case stated by an arbitrator under the pro
visions of the British Columbia Workmen’s Compensation Act, 
1902.

The appeal was allowed and the judgment of Clement, J., 
was restored.

The questions submitted by the arbitrator, Wilson, County 
Judge, for the opinion of a Judge of the Supreme Court of 
British Columbia were :—

(1) 4 an the applicant, who is the legal personal representative of 
the deceased workman, and who was a resident of the province of 
British Columbia, obtain an award under the Workmen's Conqiensa- 
tion Act. 1002, the dependent of the deceased being an alien residing 
In a foreign country at the time of the accident out of which the claim 
for compensation arose, and at the time of the death of the deceased 
workman and ever since?

(2) Can such legal personal representative, in such circumstances, 
enforce payment to him of compensation so awarded by an action on 
the award ?

(2) Can such legal personal representative, in such circumstances, 
enforce payment of the award pursuant to sec. 8 of the second schedule 
to the Workmen's ('onqienaation Act, 1002?
.Mr. Justice Clement, whose judgment is restored by the Judi

cial Committee, answered question number one in the affirmative, 
but expressed no opinion on questions numbered two and three.

Joseph Marlin, K.C. (of the Canadian Bar), and L. P. 
Eckstein (of the Canadian Bar) appeared for the appellant.

Sir Robert Pintail, K.C., Roirlatt (of the English Bar), and 
Sherwood Hcrchmcr (of the Canadian Bar) for the respondent 
company.

IMP.

i*. v. 
1012

June 18.

Statement

London, June 18, 1912. The opinion of the Board was de- umi Atwnwm. 
livered by Lord Atkinson The respondent company had in 
their employment at Ferme, British Columbia, a workman who 
was an Austrian subject named Albert Krzus. While in this 
employment he met with an accident by which lie lost his life.
It was admitted that this accident was an accident “arising out
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of and in the course of his, the deceased ’s, employment,” within 
the meaning of the statute. IIis wife, now his widow, resided at 
the time the accident occurred, and still resides, in Austria, and 
was, like her deceased husband, an Austrian et.

The is the legal personal representative of the
deceased, and resides in nbia. As such representa
tive he, in the interest of the widow, made an application for 
compensation under the statute. The arbitrator submitted for 
the decision of a Judge of the Supreme Court the three following 
ouest ions:—

(1) Can tliv applicant who in the legal personal representative of 
the deceased workman, and who i* resident in the Province of llritish 
Columbia, obtain an award for com|iensntion under the Workmen'* 
Compensation Act, 1902, the de|iendent of the deceased being an alien 
residing in a foreign country at the time of the accident out of which 
the claim for compensation arose, and at the time of tlie death of the 
deceased workman and ever sinceT (2) Can such legal personal repre 
tentative in eueh circumstances enforce payment to him of compensa 
tiou so awarded by an action on the award? (3) Can such legal 
]»ersonal representative in such circumstances enforce payment of the 
award pursuant to section 8 of the second schedule of the Workmen's 
Conijiensation Act, 1902?
Mr. Justice Clement answered the first question in the affirm

ative, and declined to answer the others.
The statute is practically identical with the statute of the 

United Kingdom, the Workmen’s Compensation Act of 1907, save 
that the duties imposed upon the registrar of friendly societies 
by section 3 of the latter are imposed upon the Attorney-General 
of the province by section 4 of the former. The Court of Appeal 
(Mr. Justice Irving dissenting) reversed Mr. Justice Clement’s 
decision.

The authority on which the Chief Justice relied was a pas 
sage from Maxwell on the Interpretation of Statutes, p. 212. 
viz :—

In the absence of an intention clearly expressed or to lie inferred 
either from it* language, or from the object or nubject-matter or 
history of the enactment, the preemption i* that Parliament doe* 
not design it* statutes to operate on them beyond the territorial limit* 
of the United Kingdom.
The principle emlwdied in the passage was directly applic

able to the case in which it was cited, because there it was 
sought to apply a statute of the United Kingdom to an accident 

in Malta, arising out of an employment carried on 
in Malta. So to apply the statute would, indeed, amount to 
making it operate lieyond the territorial of the United
Kingdom. And the Court of Appeal held, quite rightly in their 
Lordships’ view, that this statute did not apply to such an em
ployment ; but no attempt is made in the present case to do 
anything of that kind.
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Here it is not insisted that the Provincial statute shall oper
ate extra-territoriully. It is insisted that by its express words 
it imposes on the t a liability to compensate his work
men for personal injuries by accident arising tmt of and in the 
course of the employment which lie carries on, and in which they 
work. Where that « is carried on in the Province of
British Columbia, one of the results of this intra-territorial 
operation of the statute may, the respondents admit, possibly be 
that in some eases a non-resident alien may derive a benefit 
under it, but their Ii think that if the liability thus
expressly imposed is to be cut down at all. or if the employer 
is to In* relieved from it to any extent, this must be done either 
by some provision of the statute itself or of the schedules at
tached to it, either expressed or to be clearly implied, and not by 
conjectures as to the policy of the Act not suggested by its 
language.

On the whole case their Lordships are of opinion that the 
judgment of the Court of Appeal was erroneous and should be 
reversed, and that the answer given by Mr. Justice Clement was 
correct in law, and they would humbly advise his Majesty ac
cordingly. The respondents must pay the costs of the

A pin ill allowed.

V. C.
1912

lxBZl 8

Nkst I’\ns 
Coal V». 
Limited.

Lord Atkinson,

ZDAN v. HRUDEN. MAN
(Decision No. 2.) ___ '

Manitoba Court of Appeal, Uuiccll, C.J.M., Richards, Verdin , ( aim run, C. A.
Ilaygart, JJ.A. June 24, 1912. 1912

1. 1)A macks (| III A—68) —Beeacii or covenant fok maintenance— JeBP 24.
Future damages.

Where » conveyance of hunt is made in part consideration for the 
Rapport for life of the grantor by the grantee at the latter’s place 
of residence, and the grantee, by his conduct, makes it impossible for 
the parties to live in the same house, the grantor is entitled to such 
damages ns will coinjwnsnte him once for all, that is for the future 
ns well os for the past, for the breach of the contract.

| Sr lull v. Vlumh. 65 X.Y. 502; Amo» V. Oakley, 131 Mass. 413;
Parker v. Russell, 133 Mass. 74. applied; Parsons on Contracts, 111,
211, specially referred to.]

2. Judgment (* 111 It—213)—Damages fob BBkACH of agreement—Part
CONSIDERATION OF DEED—LlEN ON LAND.

Where the Court awards damages for a contract of support of the 
plnintiir for life by the defendant which was part consideration of a 
deed from the plaintiff to the defendant, the plaintiff i* not entitled 
to have the amount of such damages charged as a lien U|K>n the land 
in addition to a personal judgment against the defendant.

[Zdan v. Rrudcn, 1 D.L.R. 210, reversed on this point.]

Appeal by defendant from décision of Macdonald. J., 1 Statement 
D.L.R. 210, 19 W.L.R. *83.

The judgment below was varied.
A. C. Campbell, for plaintiff.
IV. J. Cooper, K.C., and A. Meighen, for defendants.
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MAN. The judgment of the Court was delivered by

C. A.
1912

Cameron, J.A. :—In this case there was established on the 
evidence a contract on the part of the defendant to support the

Haiurx

plaintiff and his wife during their lifetime and the lifetime of 
the survivor and a final breach of that contract. This contract 
was an entire continuing contract. In such a case the plaintiff

Cameron, J.A. is entitled to his full remedy without being driven to the neces
sity of bringing successive actions.

For breach of a contract to support for life an action lies ns soon 
as there has been a definite default, and such damages may 1m- recov
ered at once ns will compensate the plaintilf, not only f<*r the past, 
but for the future.

Parsons on Contracts 111, 211, note, and the cases there referred 
to. In Schell v. Plumb, 55 N.Y. 592, it was held by the Court 
of Appeals of the State of New York that

An agreement by one party to support another during life is an 
entire continuing contract; and upon a total breach thereof the latter 
may recover full and final damages, i.e., not only the expenses of 
support up to the time of trial but also the prosjiective expense during 
life.

This case was decided in 1874. In Amos v. Ookhy (1881), 131 
Mass. 413, it was held

If this was a continuing contract for the plaintiff's life, it was also 
entire in its character, and a complete breach would justify the plain
tiff in treating it as absolutely at an end and in seeking a remedy 
which should give him an equivalent in damages for its value. . . . 
The plaintiff was not obliged to renew a contract once broken by the 
default of the defendant, either by making subsequent demands, or 
accepting support afterwards tendered.
In Parker v. liussell (1882), 133 Mass. 74, a contract for 

support was also under consideration. It was there held that :
If the breach has been such that the plaintiff hn« the right to treat 

the contract ns absolutely and finally broken by the defendant, ami he 
so elects to treat it, the damages are assessed as of a total breach of 
the entire contract. When the defendant, for example, absolutely 
refuses to perform such a contract after the time for entering upon 
the performance has ls-gmi, it would Ik» a great hardship to compel 
the plaintiff to lie ready at nil times during his life to lie supported 
by the defendant, if the defendant, should at any time change his 
mind; and to hold that he must resort to successive actions from 
time to time to obtain his damages piecemeal, or else leave them to lie 
recovered as an entirety by his personal representatives after his death. 
These decisions seem to me founded on sound sense and to 

be applicable to the case before us. I would fix the plaintiffs 
damages, once for all, at $400. In my opinion no lien on the de
fendant’s property can lie established and 1 think tin* registra
tion of the Us pi minis and the judgment should be vacated. I 
would vary the judgment entered at the trial accordingly.

There will lie no costs of this appeal.
Judgment below varied.
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GEORGE v. HOWARD. ALTA.
Alberta Supreme Court. Trial before Beck, J. June 1, 1912. ^7

1. Contracts ( g I E 4—80)—Sufficiency of written contract for pay- un >
MENT OF COMMISSION—STATUTE OF FRAUDS.

A letter written to the plaintilf by the defendant stating that "1 June 1.
will sell my hotel . . . for the sum of forty thousand dollars, cover
ing lots 1 and 2, block 4, and lot 19. block 4, in Hlairmore. 1 will 
pay you five per cent, commission on purchase price,"' and signed by 
the defendant, is sufficient, under ch. 27 of Allxita Statute of Frauds 
of 1900, to constitute a contract to pay commission in the event of 
the plaint ilf finding a purchaser for the property.

2. Brokers (8 II B—12)—Beal estate agent's compensation—Suffi
ciency of service—Finding a purchaser.

An agreement to pay “five per cent, commission on purchase price" 
if a purchaser was found for property the owner was willing to sell 
for forty thousand dollars, is a contract to pay commission upon what
ever the property was sold for, although less than the sum mentioned, 
since it was an agreement to find a purchaser only, and the terms of 
sale and of payment were to lie agreed on by the owner and the pur
chaser, as the agent did not have authority to conclude the contract.

[Bridgman v. Hepburn. 42 Can. S.C.R. 228. distinguished; see also 
Burchell v. Cowrie, [1910] A.C. (114. 80 L.J. P.C. 41; Stratton v.
Yachon, 44 Van. S.V.B. 395, Sinyer v. HuhhcII, 1 D.L.H. 04(1, and Bice 
v. Galbraith. 2 D.L.R. 850.1

3. Evidence (8 HE 4—102)—Onus of proving agent’s authority to
FIND A PURCHASER WAS WITHDRAWN.

The onus rests upon the defendant, in an action by an agent to re
cover commission for securing a purchaser for the former's property, 
to shew that the agent's authority was withdrawn before he found a

Trial of action for commission on sale of lands. Statement
Judgment was given for the plaintiff.
McNeil and Moore, for plaintiff*.
Jcnnison and Pittman, for defendant.
Beck, J. :—I accept the version of the facts given by the bky.j. 

plaintiff rather than that given by the defendant.
The written agreement of employment of the plaintiff by the 

defendant reads as follows ;—
Blairmore, May 20, *10 (this was a mistake for ’ll).

T. B. George, Esq.,
Blairmore.

Dear Sir.—
I will sell my hotel complete except personal effects and stock for the 

sum of forty thousand dollars ($40.000), covering lots 1 and 2, block 4, 
and lot 19. block 4. in Blairmore. I will pay you five per cent, commission 
on purchase price.

Henry Howard.
The defendant's counsel contended (1) that this is not a 

sufficient contract in writing or note or memorandum thereof to 
meet the requirements of chapter 27 of 190fi Alberta and (2) 
that it is a contract to pay commission only in the event of the 
plaintiff selling at not less than the precise sum named therein.

There can he no doubt that as a contract for commission in 
the event of the plaintiff finding a purchaser for $40,000 it is 

17—4 D.L.R.
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sufficient. The parties and their obligations, the consideration, 
and the subject-matter are all expressed. As a matter of inter
pretation, in the light of the surrounding circumstances, the 
contract was, in my opinion, one to pay n commission—not on 
$40,000, but upon the “purchase price,” whatever that might 
ultimately lie fixed at accompanied by a statement that the basis 
of negotiation was to be a price of $40,000. The contract was 
quite clearly merely to find a purchaser. The plaintiff was 
given no authority to conclude a contract. It was never in
tended or expected that $40,000 cash down could be obtained. It 
was contemplated that even if that price could be obtained terms 
of payment would be arranged by the defendant and involved in 
the contemplated negotiations was the reduction of the price in 
consideration of terms of payment more nearly equivalent to 
cash down.

The making of the contract between the plaintiff and the 
defendant is not disputed. The defendant says, however, that 
the authority thereby given was withdrawn. The onus of satis
fying the Court of this lay upon him. He failed to satisfy me 
that he had withdrawn the plaintiff's authority. 1 find as facts 
that, the plaintiff’s authority being in existence, he procured 
Sparks as a purchaser of the property at $34.000, which on 
certain terms of payment arranged between Sparks and tile 
defendant, the defendant accepted by giving Sparks an option 
on the 31st July, 1911; that the sale so arranged was brought 
about by the plaintiff, that it was completed and that, when 
about to lie completed (and it was completed at a time when the 
defendant might have refused to complete because the option 
had lapsed) the defendant was aware that the plaintiff claimed 
to lie entitled to commission. I was referred by defendant’s 
counsel to Bridgman v. Hepburn, 13 B.C.R. 389; affirmed 42 
Can. S.C.R. 228. It is not clear on what ground the decision of 
the Court cn banc, British Columbia, was affirmed by the Su
preme Court of Canada ; whether on the ground that the contract 
there in question was one for commission only if a sale was 
affected for a sum not less than the named price or on the ground 
that the plaintiff did not in fact bring about the sale. The last 
ground is a question of fact. I have found this fact in the pre
sent ease in the plaintiff’s favour. The first ground depended 
in the case cited upon the proper inference to be drawn from an 
arrangement entered into orally. Here that question depends 
upon the interpretation of a written document eidightened by 
evidence of the surrounding circumstances. The interpretation 
I put upon the document in question, if correct, makes the 
case cited inapplicable.

There will be judgment for the plaintiff for $1,700 with costs.

Judgment for plaintiff.
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DARKE v. CANADIAN GENERAL ELECTRIC CO.
Ontario Divisional Court. (’lute, Latohfnril and Sutherland,

March 8, 1012.
1. Master and servant (§ II E5—256)—Meaning of “sitkri.ntf.ndknce”

—R.S.O. 1897 (Ont.) ch. 160, sec. 2, svu-hkc. 1—43-44 Vict.
en. 42 (Eng.) sec. 8.

Sub-sec. 1 of gee. 2 of the Workmen’s Compensation for Injuries 
Act, R.S.O. 1897, eh. 160, providing that “superintendence” shall be 
construed as meaning such general superintendence over workmen 
as is exercised by a foreman or person in a like position to a fore
man. whether the person exercising superintendence is or is not ordin
arily engaged in manual labour, does not have the effect of limiting 
the word "superintendence” as found in see. 8 of the Employers’ Lia
bility Act ( Eng.) 43 and 44 Vict. ch. 42. in which the expression 
"person who has superintendence intrusted to him" is defined to 
mean a person whose sole or principal duty is that of superintending 
and who is not ordinarily engaged in manual labour.

2. Master and servant i § II E 5—256)—8itkrintendent as feli/iw ser
vant—R.S.O. 1897 (Ont.) ch. 160, sec. 3, sub-sec. 2.

Under sub-sec. 2 of sec. 3, Workmen's Compensation for Injuries 
Act. R.S.O. 1897, ch. 160, giving to workmen the same right of com
pensation and remedies against the employer as if the workman was 
not in the service of the employer for personal injuries caused by 
reason of the negligence of any person in the service of the employer 
who has any superintendence intrusted to him whilst in the exercise 
of such superintendence, it is not necessary that such superintendence 
should be exercised directly over the workman injured, or that the 
workman should be acting under immediate orders of such superin
tendence, and it is enough if the superintendent and the workman 
are both employed in the furtherance of the common object of the 
employer, although each may be occupied in distinct departments of 
that common object.

[Kearney v. Kichols, 76 L.T. 63, followed.]
3. Master and servant (6IIE 5—258)—"Superintendence”—R.S.O.

1897, ch. 160, sec. 3, sub-sec. 2.
Where it was the duty of an electrical expert engineer in the em

ploy of an electric company to make a test of an electric generator, 
* which had been just set up by the workmen of the mechanical depart

ment, and before making the test, he informed the foreman of the 
mechanical department, that he did not think the generator was 
properly secured to the tloor, and such foreman ordered two of the 
men in his department to be present at the time the test was made 
for the purpose of doing all necessary mechanical work to the mach
ine, the electrical engineer, though he issued no orders to the work
men. was a person having superintendence within the meaning of 
sub-sec. 2 of sec. 3. Workmen’s Compensation for Injuries Act. R.S.O. 
1897. ch. 160, giving to workmen tin* same right of compensation and 
remedies against the employer as if the workmen was not in the ser
vice of the employer for personal injuries, caused by reason of the 
negligence of any person in the service of the employer who has any 
superintendence intrusted to him whilst in the exercise of such sup
erintendence, as explained by sub-sec. 1. of sec. 2, of the Workmen's 
Compensation for injuries Act, R.S.O. 1897, ch. 160, providing that 
“superintendence” shall be construed as meaning such general sup
erintendence over workmen ns is exercised by a foreman or person in 
a like position to a foreman, whether the person exercising superinten
dence is or is not ordinarily engaged in manual labour.

| Darke v. Canadian Ornerai Electric Co., 3 O.W.X. 368, 20 O.W.R. 
587, reversed.]
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4. Death (g III—20)—Who liaui.e fob causing—Employer—Negligence 
of fellow-employee.

Aii employer is liable for the death of an employee, caused! by the 
negligence of another employee, where it appears that it being the 
duty of an electrical expert engineer in the employ of an electric 
company to make a test of an electric generator, which had been just 
set up by the workmen of the company’# mechanical department, and 
lie. More making the te-d, informed the foreman of the mechanical 
department that he did not think the generator was properly secured 
to the lloor. and such foreman ordered two of the men in his depart
ment to be present at the time the test was made for the purpose 
of doing all necessary mechanical work to the machine, and the work
men were of the same opinion as the expert as to the insecurity of 
the generator and suggested to him that they would tighten up cer 
tain holts, fastening the machine to the floor, to which he assented 
and they proceeded to do so without any further orders from him, 
and shortly after the electrical expert saw one of the servants stand 
ing up near the machine as if through with the work he had under
taken to do, and, taking it for granted that all was clear, turned on 
the power, causing the death of the other servant who was still work 
ing at the bolts.

Appeal by the plaintiff from the judgment of Muloek, C.J. 
Ex.I)., Darke v. Canadian General Electric Co., 3 O.W.N. 368, 
20 O.W.R. 587, dismissing an action brought by the widow and 
administratrix of Hugh Darke, who was killed, June 15, 1911, 
while in the employ of the defendants as a machinist’s helper, 
owing, it was alleged, to the negligence of the defendants.

The appeal was allowed and judg^mt entered for the plain
tiff.

/). Of Connell, for the plaintiff.
G. II. Watson, K.C., and L. .1/. Hayes, K.C., for the defen

dant.

Clvte. J.:—Darke was a workman in the defendant’s em
ploy, under Jeffries, the foreman of the mechanical department. 
An electrical generator had been set up by Darke and his fellow- 
workmen and fastened to the floor ready to he tested by Thomp
son, the electrical expert.

Thompson considered the machine insecurely attached to the 
floor, and mentioned the matter to the foreman, Jeffries, who 
directed Gartner to remain with Darke while the machine was 
being tested by Thompson.

Anson was Jeffries’ superior officer. One of the defences 
raised is, that, after the machine was set up, it was examined 
by Jeffries and Anson, who pronounced it complete and ready 
for inspection. Darke was ordered to some other work, and 
had no right further to meddle with the machine without in
structions from a competent authority, which, it is alleged, were 
never given ; it was said that, without authority, he, as a volun
teer. took it upon himself with Gartner further to secure the 
machine to the floor, and in doing so placed himself upon the 
belt in order to reach the work he was engaged upon ; and, while 
he was in that position, Thompson having completed the con nee-
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tiou, without the knowledge of Darke’s position, turned on the 
power, which caused t lie belt to move and drew Darke under the 
wheel, which caused his death.

The jury found in answer to questions: (1) that Anson and 
Jeffries inspected the machine on the afternoon of the lôth of 
June, and passed it as satisfactorily set up and ready for the 
electrical test; (2) Jeffries after such inspection informed Darke 
to the effect that the machine was satisfactorily set up and that 
the job of setting up was finished and put him on another job; 
(3) the machine was turned over by Jeffries to the electrical de
partment as in condition to be tested between 5.30 and G.00 
o’clock p.m., on the 15th of June; (4) Darke was put on an
other job and left on such other job until shortly before the 
time for beginning the testing; (5) Jeffries took him off this job 
and instructed him to be present at and prior to the testing in 
question; (6) his duties on such occasion were to do all neces
sary mechanical work; (7) the defendants were guilty of negli
gence which caused the accident ;(8) such negligence consisted of 
(a) lack of proper code of signals; (b) lack of electrician’s as
sistants so placed as to intelligently signal all clear before the 
application of the power; (9) the accident was caused by the 
negligence of a person in the service of the defendants who had 
superintendence intrusted to him whilst in the exercise of 
such superintendence; (10) such person was Thompson, and 
his negligence was, that he did not make a careful examination 
of the machine and surroundings immediately prior to apply
ing the power; (11) the jury acquitted the deceased of contri
butory negligence.

The jury also find that the accident was not caused by the 
negligence of any person in the service of the defendants, who 
had charge or control of any points, signals, locomotive, engine, 
machine or train upon a railway, tramway, or street railway; 
(15) the deceased, while endeavouring further to secure the 
machine, just prior to the accident, was acting under Jeffries’ 
general order to look after the machine; (16) that prior to 
turning on the power Thompson did not know that Darke was on 
the belt. The jury made no assessment at common law, but 
assessed $1,800 under the statute.

Upon these answers judgment was reserved and subsequently 
given on the 9th of December, 1911, Darke v. Canadian Central 
Electric Co., 20 O.W.R. 587, 3 O.W.X. 368.

The learned Chief Justice, after stating the nature of the 
case and the findings by the jury, proceeds as follows: “There 
is no evidence to support the jury’s answer to question (9) that 
Thompson had intrusted to him any superintendence over Darke. 
Therefore, there is no liability under sec. 3, sub-sec. 2 of the 
Workmen’s Compensation for Injuries Act, nor is there any 
evidence to support the jury’s findings that Darke was acting
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under orders of his foreman, Jeffries, while endeavouring to fur
ther secure the machine so that there is no liability under see. 
3, sub-see. 3.

“At common law the company would not be liable for the 
negligence of T son, who, as regards Darke1, was a fellow 
workman. Thus, there is no common law liability. The evid
ence* shews that Darke’s duty was to do nothing until after the 
machine was set in motion, and though he knew Anson and 
Jeffries had carefully examined the condition of the machine 
and pronounced it satisfactory and that in consequence he was 
removed from the job, he by some mistake of judgment of his 
own motion, perhaps encouraged by the opinion of Thompson 
who had no authority over him to undertake to further secure 
the machine, and whilst so engaged met with the accident. Vnder 
the circumstances I fail to see where the defendant company is 
liable and think the action should be dismissed. This is not a 
case for giving costs.”

The plaintiff contends that there was evidence to support 
the jury’s finding; that in any event the system was faulty by 
reason of the lack of a proper code of signals and also by reason 
of the electrician’s assistant not being placed so that lie could 
intelligently signal all clear before the application of the power, 
and that the defendants are liable at common law as well as 
under the statute. They further claim that, in any event, there 
should be a new trial because of what took place in respect to 
the answer to question (13) as the view expressed by the Judge, 
and urged by the defendants’ counsel was that there was no 
evidence to support the charge that the death was caused by 
the negligence of some person in the service of the defendants 
who had charge or control of signals, engine train, etc.

The principal cpiestion argued at bar was as to whether 
there was any evidence which ought properly to have been 
submitted to the jury in support of questions 9, 10, and 15. 
It was argued that, Jeffries having inspected the job and 
passed it over to Thompson, Darke voluntarily and officiously in
terfered without authority, and against his duty ; that his duty 
did not begin until the test by Thompson commenced ; that he 
was not subject to Thompson’s orders, nor was Thomp
son a superintendent under sec. 3, sub-sec. 2, as defined by 
sec. 2, sub-sec. 1, of the Act.

If the facts are as suggested, the judgment is, in my opin
ion, right ; but it is, upon the other hand, strongly urged by the 
plaintiff’s counsel that the evidence shews what in effect the 
jury have found ; that Darke was properly engaged in mak
ing the machine more secure at the moment when Thompson 
turned on the power which caused his death ; that Thompson 
was a person having superintendence, within the meaning of 
the Act ; and that it was owing to his negligence in not taking

9
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reasonable care, under the circumstances, to ascertain that all 
was clear before he turned on the power, that Darke came to 
liis death.

The evidence upon this point depends upon a number of 
witnesses and the meaning to be ascribed to their evidence and 
the inference to be drawn from it.

It will lie seen that, on the findings of the jury in answer 
to questions 1, 2, 3, 4, and 5, Darke's work upon the machine to 
be tested was complete; that he was put upon another job; that 
he was afterwards taken off that job and sent back to be present 
at the testing; and that his duties on such occasion were “to do 
all necessary mechanical work.” We thus have the position 
that Darke, having mechanical knowledge, was present at the 
machine with Thompson and his assistant to do any mechanical 
work necessary during the testing.

The case turns, I think, upon what took place after Thomp
son had arrived, and while Darke was waiting to do such 
mechanical work as he might be called upon to do.

The learned Chief Justice in dealing with this part of the 
case says, “At about 9.40 p.m., Jeffries instructed Darke to be 
present at the testing along with one Gartner, and watch the 
bearings and bolts. Accordingly, Darke was in attendance and 
formed the opinion that the machine was not sufficiently secure 
and so expressed himself to Thompson, and said that he would 
add another bolt. Thompson seems also to have considered the 
machine insecure. Jeffries was not then present, though else
where in the shop. Darke went down the shop for a wrench, re
turned and proceeded to apply an additional clamp to the mach
ine, Thompson standing at the switch at which point he could 
not sec Darke, the machine being between them. A motion by 
Gartner was misunderstood by Thompson, as meaning that all 
was ready for the power to be turned on. This was done when 
the accident happened. Gartner was not Thompson’s assistant 
proper; he was working with Darke and had been sent by Jeff
ries to assist, and at Thompson's request, because Thompson 
feared that the machine would move, that is, it was not suffi
ciently fastened down. Jeffries was about leaving for home 
when Thompson saw him.” Thompson had been working on 
another machine until half-past nine, lie then went to superin
tend the starting of the machine, to see that the machine was 
operating properly, and to obtain certain electrical data which 
would prove whether the machine would come up to its guar
antee, or not.

He says that Darke told him not to start for a moment that 
he wished to tighten a bolt. The witness says he has an indis
tinct recollection as to the time when he saw Darke (and this 
would appear so on reading his examination) ; that Darke had 
been tightening up a bolt there and asked Thompson to go to

ONT.

D. C. 
11U2

Canadian

Ei.kctbic
Co.

Clule. J.



M

ONT.
nTp.
191;

( ' Will A N

Ki.kctbic
Co.

Dominion Law Reports. (4 D.L.R.

the back of the maehine, and lie would point out where he had 
been tightening the machine; that Thompson went around and 
said, “Well, we will try it anyway at that.” He says this was 
ten minutes or a quarter of an hour before he started the mach
ine; that was before Gartner came; that Darke walked away and 
that he did not see him until after the accident; that before he 
started the machine he went around twice to see that all was 
clear; that Gartner gave, what lie took to be a nod, that all was 
clear, and he turned on the power, when the accident occurred.

On cross-examination he says that when lie looked around the 
machine he was under the impression that it might move, that it 
was not quite secure. He says that Darke came to him about 
half-past nine and told him that he would be alone after ten 
o’clock; that he said to Darke, “I think the thing will move, 
and to leave only one machine fitter on the job is not fair to us, 
because I do not want to be in all night, and if they only left 
one man it would mean a long job if it did move”; that after 
seeing Darke he saw Jeffries, the foreman; that it was after he 
told Darke he was afraid the machine would move that Darke 
said he would tighten the bolt at the back of the machine, and 
he went around there for that purpose; that at the time he did 
not know where Gartner was; that he did not see Gartner and 
Darke together at all; that he saw Darke tightening the bolt, 
and afterwards Darke came to him and he said, ‘‘1 have tight
ened those bolts up now.” That was previous to Gartner com
ing. When Gartner came he said, “Wait a minute I want to 
tighten a bolt at the front.” and Gartner then started to tighten 
a bolt in the front. This he says was no doubt ten minutes be
fore the switch was turned on. He says, “I have only got a 
hazy opinion as to the periods of time.”

Q. So he told you not to turn tlie power on for u minute, lie wo* 
going to tighten a holt in the front? A. Yes.

Q. And saw him go there? A. Saw him go there.
Q. And afterwards saw him rise up? A. 1 saw him standing. I saw 

him rise up.
Q. What did you do? A. 1 signalled to him. a wave of the hand.
Q. And you got what you took to lie a nod of the head? A. I got 

a nod. what I took to he a deliberate nod.

Upon being examined further about his conversation with 
Darke, he says:—

That he did not make any round of inspection after Cartncr told 
him lie was going to tighten the bolt.

His Lordship: Q. Dd you see Mr. Jetfries that evening? A. Yes, 
my Lord.

Q. When? A. Possibly about twenty minutes previous to the 
aeeident.

Q. Where did you sec him? A. Oh, probably 20 yards away from 
the outfit, south of the outfit.
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Q. Was this before you had gone on duty? A. This was after 1 
hud gone on duty.

Q. Was it before Gartner had told you that there was a bolt loose? 
A. Yes, before Gartner told me he was going to tighten up a bolt.

Q. Before he told you that, did you have any conversation with 
Mr. Jeffries in regard to tightening up this machine? A. Well, the 
conversation that I had with Mr. Jeffries was simply to the effect 
that 1 had heard Darke tell me then* was only one man to be left 
after 10 o'clock, and that I thought that was not fair to us, and 1 
asked him if he did not think it would he better to leave another man.

Q. To assist in the process of test? A. To assist in case anything

Q. To assist in case anything went wrong after it began? A. Yes.
Q. That was the substance of your conversation with Jelfries? A.

Q. That was all? A. That was all.

Cartner, a machinist, who was working with Darke at the 
time of the accident, says that he was otherwise engaged in the 
shop until nearly twenty minutes to 10 o’clock: that Darke 
spoke to him about 9 o’clock and said that he did not like the 
look of the machine; that lie did not think the machine was 
safe; that he thought it would shift, and that one man would 
be no good jacking it back again. He replied that it was for 
Jeffries to say whether he would stay or not, and Darke said he 
was going to sec Jeffries, and lie went with Darke; he did not 
hear all that Jefl'ries said, but Jeffries told him to stay with 
Darke until the load was on the machine, to see that everything 
was all right and if he wanted any assistance to give it to him. 
lie did not hear Darke tell Jeffries that the machine might 
shift. After the conversation with Jeffries, Darke asked him to 
take a look at the clamp, which he had already spoken of. He did 
r.ot think it safe. At this time Walker, another fellow-work man, 
was also there and the three of them talked it over and Cartner 
suggested putting in a jack, which was tried, but would not 
work. “We could not get a straight draw on it.” Darke then 
suggested putting in a c This was got and they pro
ceeded to put it in. They had some difficulty in doing so. They 
finally got the bolt through the slot and were wrenching down 
the nut, Darke kneeling on the belt which they thought was 
the quickest way in the interest of the firm to get the thing 
tightened down.

Q. When you have to secure a machine who superintends the method 
to Ik» adopted? A. The man in charge. We generally go to work to 
put up a machine, we pretty near know what is needed, and we go 
at it in that way, your Lordship.

Cartner stood up to rest himself from the bent position he 
had been in and Darke said if he could only get a little more 
squeeze on this we would be all right. Cartner got down again 
to assist, and the accident happened. Jeffries was on the pre-
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of Darke being a pretty careful man, generally.
y. Then when you rame to the machine about 20 minute* to 10 

when did you see Thompson tirât ? A. 1 went and told him we were 
going to put on this damp.

His Lordship: Who did? A. I did.
Mr. Watson: y. You told Thompson you were going to put on the 

clamp? A. Yes.
y. Why did you tell him that? A. Because he told me he was 

going to start up about 10 o'clock.
y. That was the reason, and you told him that you and Darke wen- 

going to put on a clamp? A. That is one thing. I often wish I could 
remember. I do not rememlier the exact words, but I remember 
telling him we were going to tlx that, because he said himself he did 
not think it was safe.

Q. You do not know about that? A. Only what he said, 
y. You did not hear him say that? A. No, he told Darke and 

Darke told me.
y. Did the accident occur la-fore or after 1» o'clock? A. It occurred 

la-fore 10 minute* to 10, to the best of my knowledge, 
y. Did it? A. Yes. sir.
y. And you say—who told you it was to be started at 10 o'clock? 

A. Mr. Thompson said he thought he would start about 10 o'clock.
y. That is before you told him the new clamp was going to la* put 

on? A. Yes, sir.
y. And now you say it was started la*fore 10? A. Started about 

5 minutes to 10.
y. Are you sure of that? A. To the best of my knowledge, be

cause the whistle blew for 10 o'clock, just when we were getting 
him out of the belt.

y. Then did you give him any signal to start? A. I did not, sir. 
y. If he says that in evidence that you got up and gave him a nod, 

which in the regular course would la- a nod. a signal to proceed? A.
1 did not know a nod wa* a signal.

y. Did you give any nod? A. No. sir, to the best of my knowledge 
anything 1 did when 1 rose up was done unconsciously, for I did not 
raise up with the intention of giving any signal.

He further says that Darke was in charge of this machine that 
night. He, Cartner, was not.

y. So that when Thompson started up according to your statement, 
he started up without any direct signal from you? A. Yes, sir.

y. Too quickly? A. Too quickly, he thought when 1 got up. he 
made a mistake in starting up.

y. But you were going on to say that doing this particular work 
it could is- done more easily and conveniently on the belt? A. Yes, 
sir. We could not see any other way to get at it that night, and In
got on, and thought he was working in the beet position.

Being questioned again as to what Jeffries said, he says:—
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Mr. Jeffries told me to stny with Mr. Darke until the load was on ONT.
the machine to see if everything was all right. If anything was not ——'
right I was to stay with him. hut he said. ‘"Come in in the morning, 1 ( '
want you on the other machine in the morning.”

Q. If anything was wrong with the machine what were you to do? Darkk
A. We would have to tlx it to the best of our ability if anything r.
went wrong in our scone, that we could tlx. Canadian

(iKXKRAL
11 is Lordship Kuacrwc

Q. Did Mr. Jeffries tell you what the nature of the work was to Is»?
A. Your lordship, we pretty near understood it ourselves what had ciute. j.
to be done. If anything went wrong, you see. there was no foreman 
there after 10 o'clock.

Q. If anything went wrong at what stage? A. When they start the 
machine up, the machine may shift, there is a chance of that, and 
we would have to go all over it again and fix it.

Q. Would you go and report that to Mr. Jeffries? A. After 10 
o'clock there would be no one to report to.

Q. On whose judgment would you act? A. If we thought we should, 
we would do it.

y. lias that been the course of action in that shop? A. Sometimes 
it was done.

y. If the machine shifted? A. If they shifted, but I could not re
member ever one shifting at night.
Then being asked as to the securing the machine, he says :— 

y. When a machine is put in position on the ground and is handed 
over to the machine litters? A. We have to secure it. 

y. Is there any one supervising your work ? A. Personally, you

y. When you are doing it? A. We arc there in our own discretion. 
He might lie along, but when we are there we are actually doing the 
work ourselves, lie might come along.
Then being asked as to the machine being sufficiently secured, 

he says :—
A. I thought it had not enough hold.
y. So that would be one of the things to which His Lordship re

ferred, you would remedy if you saw fit, do so at your own discretion? 
A. Well, we might do it at our own discretion.

Q. Or substitute another clamp for it? A. If necessary.
Again being asked as to what he told Thompson, he says that 

he cannot remember the exact words :—
1 told him not to start up, we were going to fix this pillow block. 
Q. Did you proceed to do the work immediately afterwards? A. 

Yes, sir.
The witness Fielder, Thompson’s assistant, saw Darke before 

the accident screwing some holts at the back of the machine, but 
did not know where he was at the time of the accident.

The witnesses, Bond and Kite, prove that the machine was 
further secured after the accident by clamps, as was living done 
by Darke at the time of the accident.
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Jeffries, the foreman over Darke, and in charge of him and 
the other men who set up the machine, swears that it was in
spected by Anson, the general foreman over him and himself, 
between 5 and 6 o’clock and the men put on another job, and 
that Darke had no instructions from him in the way of fur
ther securing the machine down to the floor; that his instructions 
were to watch the bearings and the belt at the start up and to 
see that the belt did not go off. He positively denies that he 
gave either Darke or Gartner instructions to put on a further 
clamp. On cross-examination he says that in doing work of 
this kind the men exercise their own discretion more or less. 
He admits that Darke had spoken to him and in consequence 
he had sent Gartner to remain with him and that Thompson 
had also spoken to him. but he does not remember clearly what 
Thompson said. He is asked :—

If Darke or Cartner saw a holt loose would it lie their duty to 
tix it if you were not there? A. If there was no one else to; there 
would be no one else.

Q. If there was no one else, if there were a bolt loose there, would 
it be their duty to fix it?

Mr. Watson: Before or after?
Mr. O'Connell: While they were waiting for the test to lie made? 

A. If they said it I suppose it would lie made.
Q. It would he their duty? A. If it was------
Q. Never mind explaining the why. A. I do not just see------
Q. Do not try to define reasons. Tell me why. I ask you, why would 

they tighten the holt? A. I suppose if it was necessary to tighten the 
holt they would do so.

Q. Why, to make the machine more secure? A. May he that.
Q. Would that not lie the only reason? A. Yes.

lie denies that Thompson hod any right of supervision or
direction over Darke, but only over the men assisting him in the
'

A fair result of the evidence bearing upon the question of 
Darke being lawfully where he was and doing what he did at 
the time of the accident, may l>e shortly stated thus. He hod 
been engaged under Jeffries during the day, setting up the 
machine. About half-past five it was inspected and pronounced 
complete and ready for the test by Jeffries and his superior 
officer, Anson. Darke was then put upon another job, but 
ordered to return to be present at the testing about half
past nine; both Darke and Thompson thought the machine in
secure, and both Thompson and Darke communicated with 
Jeffries. Exactly what is disclosed does not clearly appear; 
but, in consequence of these communications, Gartner was sent 
back with Darke to lie present with Darke during the testing. 
Jeffries, while denying that he gave Darke specific instructions 
to put on the damp at which he was working at the time of 
the accident, yet admits that Darke had a certain discretion in
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work of this kind; and, if it was discovered before the power 
was applied that a nut was insecure, he might tighten it; and. 
from his evidence, I think it a fair inference, upon which the 
jury might have acted, that, as Darke and Cartner were persons 
who understood and to whose charge had been committed the 
duty of setting up the machine and securing it ready for the 
test, they might reasonably and properly act upon their own 
discretion further to secure the machine, if they thought, and 
Thompson, who had charge of the test, thought, it was insecure. 
Thompson, being an electrical engineer, must have had better 
knowledge of the security required for the power to be applied 
than any one else; and it appears to me that neither he nor 
Darke would have been reasonably discharging their obvious 
duty, if, knowing the machine was insecure, and that men were 
there competent to make it secure, the proper means had not 
been taken further to secure it.

•I think, therefore, this was evidence which could not have 
been properly withheld from the jury, and that their finding 
in answer to question (14)

lty what authority or at whose instance was the deceased acting 
when endeavouring to further secure the machine just prior to the 
accident? A. Jeffries' general order to look after the machine, 

was well warranted by the evidence; that he was not a volunteer 
in any sense, but was at work in discharge of his duty at the 
time of the accident; and this I take to be the meaning of this 
finding.

Then was there evidence to support the answers to questions 
9 and 10!

Q. Was the accident caused by the negligence of any person in the 
service of the defendant who had any superintendence intrusted to 
him whilst in the exercise of such superintendence? A. Yes. Q. If 
so. who was such person and what was such negligence? A. Thomp
son, in that he did not make a careful examination of machine and 
surroundings immediately prior to applying the power.

The first question that arises is as to whether or not Thomp
son was a superintendent, within sec. 3, sub-sec. 2, as explained 
by sec. 2, sub-sec. 1. It was strongly urged that, under sec. 2, 
sub-sec. 1, the superintendence must be of a person under 
whose authority Darke was acting, that is, having superin
tendence over him. I do not think this to be the meaning of 
the section. It should be remembered that, under sec. 8 of the 
English Act, the expression “person who has superintendence 
intrusted to him” means a person whose sole or principal duty 
is that of superintendence and is not ordinarily engaged in 
manual labour.

The effect of sec. 2, sub-sec. 1, is not to limit the word “sup
erintendence’ ’ as found in the Imperial Act, but to extend it. 
In the Imperial Act, superintendence is limited to persons not
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ordinarily engaged in manual labour. By sub-sec. 1 of sec. 2, 
the word “superintendence” is enlarged to mean any person 
who has general superintendence over workmen such as is 
exercised by a foreman or person in a like position to a fore
man, whether the person exercising superintendence is or is 
not ordinarily engaged in manual labour. It does not mean 
that the person having superintendence must have such super
intendence over the person who is injured ; but that, wherever 
there is a general superintendence over workmen such as is 
exercised by a foreman or a person in a like position to a fore
man, then sec. 2, sub-sec. 1, applies, whether such person is or 
is not ordinarily engaged in manual labour. It, in effect, ex
tends the application of the Act to cases not included, owing 
to the limitation in sec. 8, within the Imperial Act.

In Kcarm y v. Xichols, 7b L.T. 63, it was held by Denman, 
J., that it is not necessary that such superintendence should be 
exercised directly over the workman injured or that the work
man should be acting under the immediate orders of such sup
erintendence. It is enough if the superintendent and the work
men are both employed in the furtherance of the common object 
of the employer although each may be occupied in distinct de
partments of that common object.

There the plaintiff's husband had been employed by the de
fendants as an under-looker in the mill in question, and on the 
day when he met his death, was engaged in cleaning and oiling 
some machinery. There were some structural alterations being 
made in the mill, including the removal of the engine house, and 
a man named Todd was appointed clerk of the works to superin
tend the structural alterations, being engaged by the architect 
but paid by the defendants. The jury found that Todd was 
guilty of negligence, that the death was caused by such negli
gence and that Todd was in the service of the defendants as 
clerk of the works intrusted with the superintendence of these 
structural alterations and was in the exercise of such superin
tendence when the negligence was committed.

The case was adjourned for argument. It was objected for 
the defence that the plaintiff was under no liability to take 
orders from Todd. If there was a superintendent it was not 
the clerk of the works, but one Ilart, manager of the works, 
who had employed Kearney to oil the machinery and to whose 
orders lie was bound to conform. Superintendence meant a 
superintendence over the man and over the work in which he 
was engaged, and that the words “service” and “superintend
ence” as used in sec. 1, sub-secs. f> and 8, shewed that the busi
ness of the superintendent and the workman must be the same, 
and as that was not so here, effect should not be given to the 
finding of the jury. In answer to this the plaintiff’s counsel 
presented a very clear argument of the law as it existed prior
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to the Act and of the object of the Act, and that having regard 
to the true construction of the Act the master was liable for 
anything flowing from the superintendent’s negligence while 
acting within the scope of his authority, whether the workman 
injured thereby was bound to obey him or not. provided he was 
employed in furthering the common end of the company or of 
him who was the common master of both. If sub-sec. 2 had been 
intended to have the limitation put upon it which was contended 
for by defendants, it ought to have had added to it words similar 
to those of sub-sec. 3 stating that the workman was at the time of 
the injury bound to conform and did conform to the orders 
given.

Denman, J., intimated that although a strong case had been 
made out against the application of the Act, in his view the 
Act would apply to even a more extreme case than the one be
fore him. He says:—

Suppose, for instuiico. there was a factory and that tin* person in
jured was one whose duty it was every day to go to the factory and 
put the bales of goods into carts; suppose, also that the stables of 
that factory were totally removed from the other departments, and 
that there was a foreman, or manager, of the stables, and that he 
negligently and improperly put a furious horse in a cart, causing in
jury to those in the cart; yet, looking at the words of the Act, and 
putting the construction on them, not, perhaps, that the legislature 
might have intended, but the construction to be put on the words 
they hud used, which was the true principle to be followed, bethought 
they xvould cover such a case us that just put. and that, therefore, 
they would cover the present case.
He then refers to the facts of the case as above stated, and 

proceeds :—
L'pon the whole it was a safe construction to put on the Act that 

it did cover the case where injury happens to anyone in the employ 
ment of the owner of the works through the negligence of a person 
intrusted with superintendence, though in another department of the 
works or business.
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This case does not appear to have been questioned. It is 
referred to in Ruegg’s Employers’ Liability Act, 1880, p. 132, 
where he says: “The superintendence under sub-sec. 2 need 
not he exercised over the injured person. It is sufficient to 
render the employer liable that a servant who has superintend
ence, whilst exercising such superintendence, causes injury to 
a workman in the service of the same master.”

I. therefore, think that Thompson was a person having 
superintendence, within the meaning of see. 3, sub-sec. 2, as ex
plained by sec. 2, sub-sec. 1.

« Then, was there any evidence that could properly be sub
mitted to the jury of negligence on the part of Thompson? 
Thompson was an electrical engineer employed by the defend
ants, to whom was intrusted the duty of superintending the
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final testing of the generator, and having under him an assistant 
for that purpose. It is part of the defendants’ ease that Thomp
son was a man competent for his position. He knew what 
power was to be applied; what pull would be exerted on the 
machine when that power was applied; and he knew or ought 
to have known whether or not the machine was sufficiently 
secured to resist the power. In his opinion, it was not suffi
ciently secured. This opinion was supported by Darke and 
Gartner. So fully did he realise this fact, that he communicated 
with Jeffries. lie states in his evidence that he considered it 
his duty to examine the machine and to see that all was clear 
before he applied the power, and states that he went around 
the machine twice for that purpose. It was after he had made 
these examinations, he says, that he saw Jeffries, and that Gart
ner came, in answer to his request for another man; and 
Gartner, he knew, was in the act of fixing the machine immedi
ately before the power was turned on. lie says that he did 
not know where Darke was, and the jury so find. He says that 
he understood that Gartner gave him a signal, a nod, that all 
was clear. Gartner says he gave no such signal, and that he 
knew of no signal of G it kind to be given. Gartner says the 
power was to be tun 1 on at 10 p.m. ; and, notwithstanding 
that, Gartner told Thompson that “we” (meaning himself and 
Darke) “were going to fix the clamp,” and went immediately 
to do so; yet Thompson turned on the power before 10 o’clock, 
without ascertaining if all was clear. Was Thompson justified 
in a case of that kind in turning on the power without further 
examination or ascertaining for a certainty that everything was 
clear and ready for the power to be turned on? After going 
over the evidence with great care, I cannot say that there was 
not evidence that ought to have been submitted to the jury. I 
think there was evidence upon that question, and that there was 
sufficient to support the jury’s finding that Thompson was 
guilty of negligence. If Gartner’s evidence is to In* believed, 
there was no code of signals, and no signal was given. From 
the undisputed facts, the jury might infer, if they believed 
Gartner, that Thompson carelessly took it for granted that all 
was clear when he saw Gartner standing there, and negligently 
and carelessly turned on the power, without satisfying himself 
where Darke was, or whether all was clear.

With great respect, therefore, I am unable to agree with the 
finding of the Chief Justice that there was no evidence to sup
port the answer to question 9.

With the view I take of the case, it is not necessary to con
sider whether there was evidence to support the answer to ques
tion 8 in regard to a code of signals, or whether the jury re
ceived a wrong impression from the observations of the Judge 
and the defendants’ counsel as to whether the accident was
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caused by reason of the negligence of any person in the service 
of the defendants who had charge or control of any point, signaf, 
locomotive, engine, machine, or train.

Latciiford, J. :—I cannot add much that is useful to the 
judgment of my learned brother Clute.

It is manifest that the jury did not credit the superinten
dents, who gave evidence, that until the actual test began noth
ing remained to Ik? done to the generator by the men connected 
—as Darke was—with the mechanical department. The machine 
was, as a matter of construction, completed. The test might, it 
is true, reveal latent defects, or shew that the capacity was not 
as great as was desired ; but nothing that the highest technical 
knowledge could foresee had been left undone to make the gen
erator structurally perfect.

The mechanical department had, after construction, to secure 
the generator in a position for the test. Necessarily, the machine 
should be properly aligned, and so firmly attached to the metal 
floor that it would not be moved off its temporary bed when sub
jected to the enormous strain of the heavy licit. The slightest 
yielding to this strain would cause the belt to fly off, with ob
viously serious consequences.

Jeffries thought the generator was properly placed and suffi
ciently well secured. He swears that after lie had passed it as 
secure, the only duty of Darke in relation to the generator was 
to look after the belts and bearings, and this only after the 
test began. Thompson, however, when about to make the test, 
considered that the machine might move, and so informed Darke 
and Jeffries ; and asked Jeffries for an additional man “to as
sist in case anything moved.” Jeffries then undoubtedly 
changed his opinion that the clamping he had seen was suffi
cient, and he furnished Thompson with Gartner as assistant to 
Darke.

Jeffries and Anson both swear that Darke and Gartner would 
have no duty to discharge in connection with attaching the gen
erator more securely to the floor until after the test actually 
began ; but there are findings of the jury that Jeffries instructed 
Darke to be present prior to the test and then, as well as after 
the test began, to do all necessary mechanical work. The jury 
manifestly discredited the testimony of Jeffries and other man
agers of departments and properly drew an inference from the 
facts disclosed and the sequence in which those facts occurred.

After it was known to Jeffries, Thompson, Gartner and Darke 
that the generator might shift during the test, Gartner and 
Darke—in the presence of Thompson—proceeded to make the 
generator more secure. 1 think it absurd to say that they should 
have waited until the test lwgan and the generator was pulled
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from its fastenings—temporary at best—and the belt flying 
from its pulley had wrecked everything within its destructive 
reach. It is, I think, also absurd to say that Darke, a mere 
machinist helper, in trying to make the machine more secure for 
the test was not acting under the superintendence of the en
gineer who was making that test for the defendants, and who 
conceived it imprudent or impossible properly to make such a 
test until the machine was secured as Darke was engaged in 
securing it when Thompson negligently caused his death 
Thompson had, 1 think, superintendence entrusted to him with
in the meaning of sub-sec. 2 of sec. 3 of the Act. There is, in 
addition, evidence which fully warrants the finding of the jury 
that Darke was at the time of the accident acting under Jeffries' 
general order to look after the machine, that is, to do all things, 
both prior to the test and during the test, necessary to the proper 
application of the test.

1 think the judgment appealed from should be reversed and 
judgment entered for the plaintiff for $1,800, with costs of 
trial and appeal.

Sutherland, J.
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Sutherland, J., also concurred.

Judgment for plaintiff.

MANN v. FITZGERALD.
(Decision No. 2.)

Ontario Court of Appeal. \tnn*. C.J.O., flarrme. Maelarcn, Mere»lith and 
Magee, JJ.A. June 28. 1912.

I. Ejectment (| IIA—151—Disputed boundary — Adverse possession
—No PAPER TITLE.

On the trial of an action of ejectment in respect of a parcel of lan I 
claimed by two adjoining owner*, if neither of them ha* any pa|H>r 
title to the disputer! land, the action will lie dismissed, notwith*tan<l 
ing proof that plaintiff had placed a tent on the land and was ousted 
by the defendant, if it appears that such was the only art of po-» 
session by the plaintiff and that the lands were not enclosed and 
that the defendant had at intervals exercised acts of possession equally 
adverse as to the plaintiff.

[ Mann v. Fitzgerald. 1 D.L.R. 2fl. 3 O.W.N. 488, affirmed on ap
peal; see also the Annotation. 1 D.L.R. 28-31.1
Appeal by the plaintiffs from the judgment of Middleton

J. , 3 O.W.N. 488, 1 D.L.R. 2fi.
The appeal was dismissed.
The action was for ejectment and the question was as to tl ■ 

title to a peninsula extending into Cameron Lake, physically e«-n 
nected with lot 26 in the 10th concession of Fenelon township, 
but lying in front of lot 25. The trial Judge dismissed the 
action : Mann v. Fitzgerald (So. 1), 1 D.L.R. 26. 3 O.W.N. 4S>>. 

Fj. D. Armour. K.C., and A. /). Armour, for the plaintiffs.
/»’. J. McLaughlin, K.C., for the defendant.
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The judgment of the Court was delivered by Magee, J.A. :— 
The land in question is the outer end of a peninsula projecting 
from the front of broken lot No. 26 in the 10th concession of 
Fenelon township, south-westerly into Cameron lake. The pen
insula is separated from the mainland by a bay running up 
north-easterly about 10 chains into the southerly side of that 
lot, the total length of the bay and peninsula being over 40 
chains, and the peninsula itself projects ns far south as the 
middle of lot 25, which is south of lot 20, and separated from 
it only by a side road allowance. The question is, whether the 
south boundary of lot 26 on the mainland should be extended 
across the bay and peninsula. The plaintiffs contend that it 
should not be so extended, but that the whole peninsula is part 
of lot 26, and was included in the Crown grant of that lot un
der which they deduce title. The defendant contends that the 
line should be so extended, and that all south of it belongs to 
him as owner of lot 25.

The township was surveyed in 1824 by James Kirkpatrick, 
under written instructions from the Surveyor-General. Those 
instructions directed that the township should be laid out into 
concessions, 66 chains and 67 links wide, and each concession 
into lots 30 chains wide, thus containing 200 acres each. No 
latitude was given the surveyor as to including in any lot any 
parcels beyond such boundaries which might more conveniently 
be occupied with it. Actually, he was only to survey and mark 
the centre lines of the roads between the concessions and mark 
the side lines of each lot and side road; and, should the waters 
of any lake come within the survey, they were to be accurately 
traversed, the contents of each broken lot were to be calculated 
and stated on each, and a plan of the survey was to be made 
out and sent to the Surveyor-General’s Department with the 
field-notes.

Vnder these instructions, the only way of ascertaining the 
length of these two lots would be from the traverse of the lake 
shore. If that is in existence, it is not produced, and the field- 
notes, being only of the work on the concession road allowances, 
do not aid. There is some evidence that this peninsula extends 
so far west that the west part of it would be in tin* 9th conces
sion, and that the concession road would run north and south 
across it. But, according to the field-notes of that concession 
road, the lake extended across it from lot 23 to lot 31. The 
plan sent in by the surveyor shews no peninsula or bay, but 
shews the lake shore of lot 26 as being wholly east of the centre 
line of the 10th concession, and the lot is marked as containing 
only 78 acres.

In the absence of any record of the traverse of the lake, it 
is impossible even to guess whether it was the peninsula or the 
bay which the surveyor failed to see. He shews the northern
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boundary of lot 26 much shorter than the southern boundary, 
and in that respect his contour of the shore, wrong as it is, 
would roughly correspond with the actual lake frontage of the 
lot down to the disputed parcel. Ilis line of shore trending to 
the east as it went north across lot 26 he may have got by inac
curate sighting from some point to the north or west where the 
bay would not be seen, and thus he would be led into drawing 
the plan wrongly, as he did.

If it were in truth the bay which was omitted, and he in 
tended the line of shore upon his plan to represent the outer or 
western side of the peninsula, then the line between the lots 
should be carried to that side. No work on the ground along 
the side road or side lines was required to be done by the sur
veyor; there is nothing but the plan to indicate the division line 
between these two lots; and, according to it, the line extends till 
there is nothing beyond it but the main body of the lake. It 
seems to me as reasonable to suppose that he omitted the bay as 
that he omitted the peninsula; and, if he did, then this land 
would belong to the defendant. No argument can be drawn 
against that supposition from the fact that the length of the 
side road on the plan approximates the actual length measured 
to the bay, and is much short of the length to the peninsula, 
for it is evident that the lengths were mere guess-work, and 
there is in fact greater discrepancy at the northern boundary 
than at the southern.

But, assuming that it was the peninsula which the surveyor 
failed to see or to survey or to note on his plan, I agree with the 
learned trial Judge that it cannot be said that this land was 
granted by the Crown as part of lot 26. Neither according to 
the surveyor’s instructions nor to any actual work by him on 
the ground, nor according to his plan or field-notes, nor accord 
ing to the description by motes and bounds in the letters patent, 
did it form any part of that lot. The Crown never knew of 
any land called lot 26 extending beyond the northerly and 
southerly width of 30 chains and the easterly and westerly 
length of 66 chains and 67 links. In giving instructions for 
running the lines in that way, it reserved to itself the discretion 
as to joining in a grant parcels which could more conveniently 
be held or worked together. No discretion was given to the sur
veyor, and there is nothing to shew that he attempted to exercise 
any such discretion or so depart from his instructions. No land 
outside the prescribed dimensions is anywhere shewn as consti
tuting part of this lot, and the absence of any marks of division 
on the peninsula is accounted for by the fact that no division 
anywhere along the line was called for or made, except at its 
eastern end.

The description in the letters patent does not strengthen the 
case for the plaintiff. It runs westerly along the northern

____
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boundary to Cameron lake, and “then southerly, westerly, and 
southerly to the southern limit of said broken lot number 26 in 
said 10th concession, otherwise to the allowance for road be
tween broken lots Nos. 26 and 25,” and then easterly. This 
southerly, westerly, and southerly course docs not even affect 
to follow the lake shore; and more nearly agrees with the de
fendant's contention than with the plaintiffs’, in fact, as the 
plaintiffs would have to interpolate also an easterly and a north
erly course. The reference to the side road accords with either 
contention; and the distances from the township line given for 
the northerly and southerly courses, though far astray, corres
pond relatively rather with the line claimed by the defendant. 
So far as the letters patent are concerned, we are, therefore, 
left to the meaning to be attributed to “broken lot No. 26;” and 
the Crown, having never consented to name any land as lot 
No. 26, which would cover the land in dispute, cannot, I think, 
be held to have granted it; and the judgment of the learned 
trial Judge should be sustained.

The evidence shews that ever since 1868 the land in dispute 
has been recognised by the resident owners of each lot as be
longing to lot 25. The owners of lot 25 have sold timber upon 
it, and trespasses upon it have been reported to them by the 
neighbouring owner of lot 26. The line of side road across the 
peninsula was surveyed and marked by a surveyor at the in
stance of the owner of lot 26 in 1868, and was afterwards 
pointed out between successive owners of lot 26 as their bound
ary, and the land in question has been known as Diehl’s Point, 
called after Peter Diehl, who owned lot 25 from 1833 to 1853. 
Continuously since 1882, excepting a few years, the owner of 
lot 25 has been receiving rentals from lumber firms for the right 
of “snubbing” timber along the shore. In every way, so far 
as acts of ownership of land of such character and so situate 
could be expected, have the owners of lot 25 been acting as 
owners. Until these plaintiff's in 1909 obtained, by discreet 
wording, a conveyance from J. J. Fades, who did not pretend 
to own the land, and did not think he was conveying it, it was 
never questioned between the owners of the two lots that it 
formed part of lot 25. Although there is no fence between the 
two lots at the peninsula, there is low, swampy ground, and it 
is not shewn that even cattle from lot 26 crossed more than a 
very few times. There has been no attempt at shewing any act 
of ownership by the proprietors of lot 26, and there was, in 
fact, I think, upon the evidence, clearly a discontinuance of pos
session by them for more than 40 years, if any possession by 
any of them could be said to have been had.

The appeal should be dismissed with costs.
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REX ex rel. Morton v. ROBERTS.
REX ex rel. Morton v. RYMAL.

Ontario High Court, Riddell, ./., in Chambers. April 16, 1912.

1. Officers (§ 1C—ill)—Declaration of qualification—Mortgagee on
ASSESSMENT BOI.L—MUNICIPAL ACT (ÛNT.) 1903.

A mortgagee who is assessed fur freehold property of the value 
named in the statute may make a valid declaration of qualification 
for ofiicc under the Municipal Act of Ontario, 1903.

2. Officers ( 8 I K—<!.">)—Contest—originating notice—Absence of
CLAIM TO SEAT—AMENDMENT BEFORE DISPOSITION.

The right of a mayor, warden, reeve, alderman, county councillor, 
or councillors to hold a scat may Is* attacked by an originating notice 
at the instance of an elector even though the latter does not claim the 
soit for any other person, and the notice may be amended at any 
time prior to the final disposition of the motion attacking it.

3. Officers ( § I C—31)—Proper declaration of qualification—Effect
of non-compliance with statute—Leave to make.

The mere fact that a proper declaration of qualification for office 
required by the Municipal Act of Ontario, 1903, has not been made, 
does not, of itself, coni|>el the Court to declare the seat vacant, but the 
party elected may. if otherwise qualified, lie given leave to make the 
declaration of qualification so as to complete his de jure right. 

[Regina ex rel. Clancy v. Conicag, 46 V.C.R. 85, followed.]
4. Officers (8 IC—31)—Refusal to make declaration of office—Ri

FUBAL OJ nu l. i .
Refusal or neglect to make the declaration of qualification for 

office, even if caused by inability to make it, amounts to refus il of 
the office.

[Rex v. I.arirood ( 1693), Carthew 306, specially referred to.]
5. Officers ( 8 11 B—27)—Municipal officers—Essentials to occupa

The three essential pre-requisites of the occupation of a municipal 
office de jure under the Municipal Act of Ontario, 1903, are : (1) The 
actual possession of the necessary property qualification: (2) Election 
to office; and (3) The completion of the statutory declaration of 
qualification as required by statute.

Appeals bv the respondents from orders of the Junior Judge 
of the County Court of the County of Wentworth declaring that 
the respondents had lost the right to hold their seats as coun
cillor and deputy reeve respectively for tin township of Barton, 
having become disqualified since their election to those offices. 

The appeals were allowed on terms.
J. G. Farmer, K.C., for the respondent Roberts.
A. M. Lewis, for the respondent Rymal.
IV. A. II. Duff, K.C., for the relator.
Riddell, J.i—At the recent municipal election in the town

ship of Barton, such a number of nominations were made as 
would apparently necessitate a taking of votes ; but at file pro
per time, a sufficient number resigned (Consolidated Muni 
cipal Act, 1903, sec. 129 (2), (3)) to enable the clerk (sec. 123
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(4) ) to declare the remaining candidates duly elected. Accord
ingly, Roberts was declared elected councillor and Rymal deputy 
reeve.

Roberts had been assessed as freeholder on a certain lot, and 
was admittedly “qualified” at the time of the election. He, 
however, by deed dated the 5th January, registered on the 6th 
January, conveyed the land by deed absolute to one McDonald, 
having on the 1st January taken a mortgage for $4,100. Not
withstanding this transfer, he made a declaration of qualifica
tion purporting to be in pursuance of sec. 311 of the Act and 
amending statutes, on the 8th January, and upon that day took 
his seat as councillor, and still continues to hold it.

The declaration omitted the word “and” between the words 
“have” and “had” in the third line of the form in the statute, 

111.*
Upon motion before His Honour Judge Monek. that learned 

Judge made an order declaring “that the said Walter Roberts 
hath lost his right to hold his seat as a councillor of the township 
of Barton, and hath become disqualified since his election to hold 
his said seat, he having since his said election sold and disposed 
of the property on which lie qualified, and not being otherwise 
qualified or possessing the necessary qualification required by 
the Consolidated Municipal Act, 1903, and amendments thereto, 
and said seat is vacant.”

Rymal had also been assessed for certain property, and ad
mitted was duly “qualified” at the time of the election ; but he 
also conveyed his property by deed of date the 28th December, 
affidavit of execution the 6th January, registered the 23rd Janu
ary, on which day the transaction was completed by Rymal 
taking a mortgage for $4,500 for part of the purchase-money 
and handing over the deed.

The learned Judge says of this transaction: “Rymal also dis
posed of his only qualifying property, but this occurred after 
lie took the oath of qualification and after he took his seat.” 
Rymal made, on the 8th January, a declaration in the 
same defective form as that made by Roberts, and took his seat 
as deputy reeve, and still claims it. A motion before Judge 
Monck resulted in a similar order—each respondent was ordered 
to pay costs.

Both Roberts and Rymal now appeal.
The learned Judge proceeded on the ground that the pro

perty qualification of a member of a municipal council was a 
continuing qualification; and that, once the property qualifica
tion originally necessary was lost, the incumbent of the office 
became ipso facto disqualified.

• ". . . have and had to my own use and benefit ... at the time of 
my election to the dive . . *. such an estate as does qualify me to act 
in the office.................... ”
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The first general Act (1838), 1 Viet. eh. 21, providing for 
the election of certain officers—clerk, assessor, collector, etc.—has 
no qualification for the officer to be elected, although it has for 
the voter (secs. 2, 4).

Riddell. J. The Municipal Act of 1841, 4 & 5 Viet. ell. 10, see. 11, pro
vides that “every person to be elected a member of a District 
Council . . . shall he seized and possessed.” etc., etc.

Baldwin's Act, 12 Viet. eh. 81, sees. 22. 57, 65, 83, contains 
the same language; the Act of 1858, 22 Viet. (stat. 1) ch. 99, 
which is the same as (1859) C.S.U.C. ch. 54, sec. 70, also; and the 
terminology appears in the various amendments and re-enact
ment down to the present Act of 19(13, sec. 76. Sometimes, 
indeed, the provision is negative, as at present, and sometimes 
positive, as was the original form—but, whether it be “no per
son but,” or “every person who,” it is always “to he elected.”

Language quite different was used almost from the first in 
respect of certain eases. It is true that in the Act 4 & 5 Viet, 
eh. 10 it was provided (sec. 12) that “no person ... in Holy 
Orders or . . . Minister ... of any religious sect . . 
nor any Judge . . shall be qualified to be elected a councillor 

. . but the language was soon changed. In the Act of
1849, by see. 132, it was enacted “that no Judge . . . and no 
person having . . . any interest ... in any contract with 
. . . the Township . . . shall be qualified to be or be elected 
. . . councillor . . .” And in Baldwin’s Act, C.S.U.C. 
ch. 54, sec. 73, it is provided that such person shall not be 
qualified “to be a member of the Council of the Corporation.” 
The same language continues down to the present Act, sec. 80

1
And, in like manner, the Act of 1849, sec. 112, provides 

that, if any member of a municipal council “be declared a hank- 
lupt ... or shall compound by deed with his creditors, then 
. . . such person shall . . . immediately become disquali
fied, and shall cease to be a member of such municipal corpora
tion . . and the vacancy thereby created . . . filled ns in 
the ease of the natural death of such mendier . . .” In the 
C.S.U.C. ch. 54, see. 121, the occasions for the seat becoming 
vacant are increased in iiuiiiImt, introducing amongst others “as
signs his property for the benefit of creditors”—and so it has 
continued to the present time (Consolidated Municipal Act, 
1903, see. 207), appearing in substantially the same words in the 
nine or ten re-enactments and amendments.

The difference in the terminology affords a very cogent argu
ment against the view that the Legislature intended the sale



4 D.L.R. ] Hex v. Roberts. 281

of the qualifying property to operate as an aet ipso facto dis
qualifying the member, at all events after proper declaration 
of qualification made—had that been the intention, it is difficult 
to see why the provision that an assignment for the benefit of 
his creditors is mode specifically a ground of disqualification, 
without the addition “a sole or assignment of qualifying pro
perty.”

So in the Act of 12 Viet. eh. 81, sec. 110, it is provided that 
the absence of the head of the council “vacates” the seat.

On the other hand, a consideration of the form of the oath or 
declaration affords a strong argument that the ownership of the 
property qualification must continue—at all events until the oath 
or declaration was made. And this will appear during the 
consideration of the forms laid down, which I shall speak of in 
another point of view. For I do not intend to decide these cases 
upon the ground taken by the County Court Judge.

From a very early period it has been a statutory require
ment that a councillor, etc., should make a declaration (or take 
an oath). The Act of 1838 provides for a promissory oath, and 
it was to be made (secs. 9, 36) within twenty days of being noti
fied of election, upon penalty of a fine of £5. But the Act of 
1841 contained a provision “that no person elected a councillor 
. . . shall l>e capable of acting as such until he shall have taken 
and subscribed” the statutory oath—and he was given (sec. 16) 
ten days after notice of his election to take this oath, otherwise 
he was deemed to have refused the office, and was liable to a fine 
—his office was deemed vacant and a new election had. The oath 
is not only promissory (sec. 15), but also “that I am seized and 
possessed, to my own use. of lands.” etc., and that such “lands 
are within the District of . . . and are of the real value of 
£300,” etc., etc. The Baldwin Act, 12 Viet. eh. 81. provides (sec. 
129), “that every person who shall be elected ... to any 
office which requires a qualification of property . . . shall,
lie fore he shall enter into the duties of his office, take and sub
scribe an oath or affirmation to the effect following, that is to 
say: ‘I. A. B„ do swear . . . that I am truly and bond fide 
seized to my own use and benefit of such an estate (specifying it) 
ns doth qnaliftt tne to act in the office of (naming it) . . .
according to the true intent and meaning of a certain Act of 
Parliament.* ” etc., etc. Note that in these earliest qualifi
cation oaths the present tense is used in speaking of the owner
ship, and also (in 12 Viet.) that the ownership of the estate doth 
qualify to act in the office.

The language in 22 Viet. (stat. 1) ch. 99. sec. 175, is, “before 
he . . . enters on his duties . . and the declaration (a 
solemn declaration now being substituted for an oath) is still, 
“I am truly and bond fide seized . . . doth qualify me to ad 
in the office,” etc.
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The statute 20 & 30 Viet. eh. 51, sec. 178, makes no change 
from the language of the Consolidated Statute—the Act of 1873, 
36 Viet. ch. 48, see. 211, brings in the form still in use—“have 
and had to my own use and benefit ... as proprietor . . . 
at the time of my election to the office of . . . does qualify 
me to act . . . ”—precisely the same as the form in the 
statute of 1903, sec. 311 (the word “proprietor” being used in
stead of “owner”), but without the addition made by (1906) 6 
Edw. VII. ch. 34, sec. 10.

The statute, in my view, lays down three prerequisites to a 
dc jure occupation of the office (I do not pause to inquire as 
to others) : (1) possession of property qualification; (2) election 
by acclamation or otherwise ; (3) making the declaration pre
scribed. Absence of any one of these will prevent the seat being 
filled dc jure—absence of one or all will not, of course, prevent 
it being filled dc facto.

“Where the statute requires a prescribed oath of office before 
any person elected 'shall act thereina person cannot justify 
as such officer unless he has taken an oath in substantial, not 
necessarily literal, compliance with the law:” Dillon on Muni 
eipal Corporations, 5th cd., see. 395, and American cases cited 
in note 1, at bottom of p. 680.

In The King v. Sicycr (1830), 10 B. & C. 486, the capital 
burgesses and common council of Shafton were authorised to 
elect one of the burgesses each year to be mayor. The charter 
provided that “he who . . . shall be elected . . . mayor 
. . . before he be admitted to execute that office, or in any 

iy to intermeddle in the same office, shall . . . take . . . 
all the oaths by the laws . . . appointed . . . and that 
after such oath so taken, he can and may execete the office of 
. . . mayor . . Lord Tenterden, C.J. (p. 491) : “A party 
becomes mayor not merely by reason of his being elected, but 
of being sworn into office.” Bayley, J. (pp. 491, 492) : “By the 
clause authorising the election of a mayor, the capital burgesse* 
are to elect and nominate one of the burgesses to be mayor : and 
he, before he executes his office, is to be sworn in. Me becomes 
the head of the corporation not when he is elected and nomin 
ated. but when he is sworn in.” It will lie seen that no point is 
made of the clause in the charter that “after such oath so taken, 
he can and may execute the office of . . . mayor,” which is 
the only point of differentiation between the Shafton charter 
and our statute in that regard.

In The King v. Mayor, etc., of Winchester (1837), 7 A. & E. 
215, the language of the statutes (9 Geo. IV. ch. 17, secs. 2. 4, and 
5, and 5 & 6 Wm. IV. ch. 76, sec. 50) is a little different, but not 
substantially so—and Lord Denman, C.J. (p. 221), clearly shews 
that it is the making of the declaration that constitutes the 
acceptance of the office. See also per Littledale, J., at p. 222.
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In a case under our own statute, upon language identical 
with that in the present statute, Cameron. J. (afterwards Sir 
Matthew Cameron, C.J.), said : “I am of opinion that until a 
person elected a member of a municipal corporation has made 
t1>a declaration of qualification prescribed by the 265th section 
of ch. 174, R.S.O. 1877, he has no right to exercise or dis
charge the functions pertaining to the office:” Regina ex rcl. 
Clancy v. St. Jean (1881), 46 Ü.C.R. 77, at p. 81. On p. 81 the 
learned Judge continues: “I think there can be no doubt that 
this declaration is an essential prerequisite to the discharge of 
the duties of the office of alderman.” In the case of Regina ex 
rel. Clancy v. Conway (1881), 46 U.C.R. 8.1, at p. 86, the same 
learned Judge gave (in a certain event, which will be considered 
later) leave to file an information in the nature of a quo war
ranto, “on the ground that without making the declaration of 
qualification he (Conway) illegally exercises the franchises of 
the office.”

Such cases as United Stales v. Bradley (1836), 10 Peters 343, 
are quite different, as they determine only that an appointment 
in the nomination of the President, upon confirmation by the 
Senate of the United States, becomes an absolute appointment, 
vesting the office in the nominee upon appointment by the Presi
dent and confirmation by the Senate, although the nominee has 
not given the bond which a statute requires him to give for the 
security of the Government. Compare United States Bank v. 
Band ridge (1827), 12 Wheat. 64.

It can scarcely be seriously argued that the declaration taken 
is “to the effect” of the form in the statute. As we have seen, 
the earliest form of declaration of qualification was in the oath 
in sec. 129 of the Act of 12 Viet.: “I am truly and bonâ fide,” 
etc. ; and this continued until the Act of 1873. At that time it 
seems to have been considered proper to make sure that the 
declarant had been, at the time of the election, properly qua i- 
fied—and not simply was possessed of the property qualifica
tion at the time of the declaration. It might happen that one 
not really having the property qualification would offer himself 
for election, and, if elected, buy property for his qualification. 
But from the very first the present tense is found somewhere in 
the oath—and it is wholly absurd to suggest or argue that declar
ing. “I have had property,” etc., is to the same effect as declar
ing, “I have and had property,” etc.

It must be held that neither respondent is de jure a member 
of the council.

We have next to consider whether the present procedure is 
open to the relator—and two strong cases at first sight seem ad
verse ; but I think the apparent difficulty will disappear when 
the course of the legislation is examined. In Regina ex rel. 
Grayton v. Bell (1865), 1 U.C.L.J. N.8. 130, it was alleged that
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the candidate’s declaration was not proper, but that it set out 
property of which in fact he was not the owner. Hagarty, J. 
(afterwards Sir John Ilagarty, C.J.O.), refused a writ of sum
mons in the nature of a quo warranto.

So, also, in Regina cx rel. Hoisted v. Ferris (1870), 6 U.C. 
L.J. N.S. 266, Mr. Dalton, C.C. & P., refused to unseat Ferris, 
on the ground alleged that the declaration made by him was 
insufficient, saying : “Nothing can be made of this objection on 
this application. Whatever might be the effect of the omission 
to describe the nature of the estate on a quo warranto at common 
law, it affords no ground for declaring, in this statutory pro
ceeding, that the election was not legal, or was not conducted 
according to law, or that the person declared elected thereat 
was not duly elected.”

The common law writ of quo warranto—sometimes called 
quo jure—was used by the King to call upon any subject who 
exercised office or a franchise, to shew by what authority the 
office or franchise was enjoyed—it might also be used by the 
King to call upon one who held land, to shew by what title or 
warrant he held. The right to such a writ rested, of course, upon 
the principles that the King has the sole power of bestowing 
offices and franchises and he is lord paramount of all land within 
the kingdom. The writ, which was an original writ out of 
Chancery, fell into disuse early, probably in the times of Richard 
II. (Coke, 2 Inst. 498, etc.), and an information in the nature of 
a quo warranto took its place. This was much abused in Stuart 
times, but has survived; and still may be put in action in a 
proper case—it lies against persons who claim any office, fran
chise, or privilege of a public nature, and not merely ministerial 
and held at the will and pleasure of others : Parley v. The Queen 
(1845), 12 Cl. & F. 520.

As it was held that at the common law the King alone 
could have such an information agaihst those usurping offices, 
etc., in municipal corporations, the statute 9 Anne ch. 20 was 
passed, providing for the issue of such informations at the in
stance of private prosecutors in such cases—and this statute 
became part of our law by the Provincial Act, 32 Geo. III. ch. 1.

Both in England and in Upper Canada, the practice in such 
cases has been simplified : the statutory provisions are in cases 
covered by the statutes now taken advantage of—but, if there be 
any casus omissus, the information under the Statute of Anne 
may be still appealed to. In our own Courts, the most recent 
case I know of is Regina ex rel. Moore v. Nagle (1894), 24 O.R. 
507. Askew v. Manning (1876), 38 U.C.R. 345, is another case.

By the Act of 12 Viet. ch. 81, sec. 146, it was provided “that 
at the instance of any relator having an interest as a candidate 
or voter in any election ... a writ of summons, in the nature 
of a quo warranto, shall lie to try the validity of such election,
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which writ shall issue out of His Majesty’s Court of Queen’s 
Bench . . . upon such relator shewing upon affidavit . . . 
reasonable grounds for supposing that such election was not 
conducted according to law, or that the party elected or returned 
thereat was not duly or legally elected or returned.” Thence
forward, the writ of summons was used instead of the informa
tion in the nature of a quo warranto in cases to which it was 
applicable.

When the case Regina cx rel. Grayson v. Bell, 1 U.C.L.J. N.S. 
130, was decided (in 1865), the statute in force was the C.S.U.C. 
1859, ch,54, which provided (sec. 128 (1)) that, “If . . . the 
relator shews by affidavit to any such Judge, reasonable grounds 
for supposing that the election was not legal or was not con
ducted according to law, or that the person declared elected 
thereat was not duly elected . . . the Judge shall direct a 
writ of summons in the nature of a quo warranto to be issued to 
try the matters contested.” The only matters which could be 
thus contested were (sec. 127), “the right of any municipality to 
a reeve or deputy reeve, or . . . the validity of the election or 
appointment of a mayor, warden, reeve, deputy reeve, aider- 
man, councilman, councillor or police trustee.” It is in view 
of the provisions of the then existing statute that Hagarty, J., 
says: “As Bell was properly qualified, and nothing is alleged 
against the manner of his election, I do not see how I can inter
fere by quo warranto, because an apparent mistake” [the re
port by a clerical error reads “no apparent mistake”] “has been 
made in the description of the nature of an estate in pro
perty. ...”

In 1870, when Regina ex rel. flalsted v. Ferris, 6 U.C.L.J. 
N.S. 266, was decided, the Act in force was (1866) 29 & 30 Viet, 
ch. 51; the provisions for a writ of summons in the nature of 
a quo warranto, and the description of the matters that could be 
tried under such a writ, are totidem verbis ct litcris the same as 
in the C.S.U.C. : see 29 & 30 Viet. ch. 51, secs. 130, 131.

The statute 36 Viet. ch. 48, secs. 131, 132, was the same, and 
also R.S.O. 1877, ch. 174, secs. 179, 180, which last contained the 
statutory enactments when the two cases of Regina ex rel. Clancy 
v. St. .1 an and Rcejina cx rel. Clancy v. Conway, 46 U.C.R. 77, 
85, came on. And it was due to the limited class of cases for the 
application of the statutory procedure that in these cases an 
information, and not a writ of summons in the nature of a quo 
warranto, was applied for.

In 1892, by sec. 188 of the statute 55 Viet. ch. 42. a notice of 
motion in the nature of a quo warranto was substituted for a 
writ of summons: and this practice has continued to the present 
time; the statute 60 Viet. ch. 15, schedule C (44), struck out in 
the beginning all reference to the right of a municipality to a 
reeve or deputy reeve ; and 3 Edw. VII. ch. 18, sec. 32, made
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a most important change : “In case the validity of the election 
or the appointment or the right to hold the seat of a mayor, 
warden, reeve, alderman, county councillor or councillor is 
contested,” etc. etc. Before that time it was only the validity 
of the election which could he challenged in the statutory method 
—thereafter the right to hold a sent could he attacked in the 
same way. Section 33 made a corresponding change in the 
material to be presented to the Judge upon application in the 
first instance. The consolidation of 1903, 3 Edw. VII. eh. 19. 
sec. 219, followed, and that Act has been slightly amended hv 6 
Edw. VII. ch. 35, sec. 26, and 9 Edw. VII. ch. 73, sec. 5 (1).

The scope of the statutory remedy being extended to cover 
the ease of a contest as to a deputy reeve’s and a councillor’s 
right to sit, there can he no doubt that the practice followed 
here is proper.

It would seem that the facts as to the transfer of the pro
perty, and I suppose the form of the declaration, came to the 
knowledge of the relator only within six weeks of the applica
tion ; and, consequently, he is in time under the amendment made 
to sec. 220 of the Consolidated Municipal Act, 1903, by the stat
ute of 1907, 7 Edw. VII. ch. 40, sec. 5.

The form of notice of motion is : “Take notice that by leave 
of His Honour Judge Monck. Junior Judge of the County Court 
of the County of Wentworth, a motion will be made on behalf 
of the above named John E. Morton, of the township of Barton, 
in the county of Wentworth, dairyman, and an elector entitled 
to vote at a municipal election in the said township of Barton, 
before the presiding Judge in Chambers, at the court house in 
the city of Hamilton, on the 8th day after the day of service 
of this notice on you (excluding the day of service), at the hour 
of eleven o’clock in the forenoon, or so soon thereafter ns the 
motion can be heard, for an order declaring that the said Frank 
E. Rymal, the above-named defendant, hath lost his right to 
hold his seat as deputy reeve of the township of Barton, and 
has become disqualified since his election to hold his said seat, 
he having since his said election sold and disposed of the pro
perty on which he qualified, and not being otherwise qualified or 
possessing the necessary property qualification required by the 
Consolidated Municipal Act, 1903, and amendments thereto.”

The statute provides (sec. 221 (2)) that “the relator shall, 
in his notice of motion, . . . state specifically, under distinct 
heads, all the grounds of objection to the validity of the 
election complained against, and in favour of the validity of 
the election of the relator, or other person or persons, where 
the relator claims that he or they, or any of them, have been 
duly elected, on the grounds of forfeiture or disqualification, 
as the case may be.” This is from 3 Edw. VII. ch. 19, sec. 221. 
and makes no reference to a case in which the validity of the
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election is not complained of and no claim is made for the 
election of some one else—as in the present case. Accordingly,
1 think the notice of motion may be amended by setting up the 
omission to make the statutory declaration. Section 226 does 
not apply for the same reason—or, if > he considered that the 
first part applies on the mutai is mutandis principle, so does the 
second—and I think it eminently a case where “the Judge in 
his discretion” should “entertain any substantial ground of 
objection to” the right to hold the seat.

The mere fact that a proper declaration has not been made 
does not in itself compel the Court to declare the seat vacant. 
In Regina ex rcl. Clancy v. Conway, 46 U.C.R. 85, Cameron, 
J., gave leave to the defendant to make the same within ten 
days, if he could ; and he says in the other case, 46 U.C.R. at p. 
82: “As the latter” (i.e., the person elected) “can at any time 
put himself in a position to exercise the franchises of the office 
by making a proper declaration, his omission to make the de
claration would not render the office vacant.” This was a case 
of an imperfect declaration.

The form of the declaration contemplates that the declarant 
shall have, at the time of making the declaration, the qualifica
tion : no Court would allow a person to make a declaration 
which was false and so commit an indictable offence: Criminal 
Code, sec. 175. And, of course, no one with any sense of self- 
respect would desire to make a false declaration.

From very early times the refusal to make the declaration 
was held equivalent to a refusal of the office, even if the party 
was incapable of making it: Attorney-General v. Read ( 1678),
2 Mod. 299; Starr v. Mayor, etc., of Exeter (1683), 3 Lev. 116; 
affirming S. C., 2 Show. 158; Rex v. Larwood (1693), Carthew 
806.

If the elected can now make the declaration required by sec. 
311. then, under Regina t.r ret. Clancy v. Conway, ut supra, 
(46 U.C.R. 77], they should be allowed to do so, and so make 
their occupancy of the offices dv jure, as it is now de facto.

The position of a mortgagee is well understood : he has the 
legal estate in the land, holding the legal estate and the land 
as security for his debt. Is this legal estate sufficient?

The early statutes do not employ the terminology now in use.
In 1 Viet. eh. 21, there is no qualification prescribed: but in 

4 & 5 Viet. eh. 10. sec. 11, one to be elected must “be seized and 
possessed to his own use, in fee, of lands and tenements within 
the district ... of the real value of £300 currency, over and 
above all charges and incumbrances due and payable upon or 
out of the same.” Under 12 Viet. ch. 81, sec. 22, no one could 
be elected township councillor “who shall not have been entered 
upon the . . . roll as assessed for ratable real property held 
in his own right ... as proprietor or tenant, to the value
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of £100 . . and under see. 57 no one could he elected a 
village councillor “who shall not he possessed, to his own use, of 
real estate held by him in fee or freehold, or for a term of 
twenty-one years or upwards ... of the assessed value of 
£250 . . Section 65 contains language similar to that of 
sec. 57; while see. 83 provides for the qualification of an aider- 
man—“seized, to his own use, of real estate held by him in fee 
simple, or in freehold . . of the assessed value of £500 . .” 
In 1858, 22 Viet. (stat. 1) ch. 99, sec. 70, a change was made— 
“have ... in their own right or in the right of their wives, 
as proprietors or tenants, freehold or leasehold property rated 
. . . to at least the value . .

By the last Act lie fore Confederation, 29 & 30 Viet. ch. 51, 
sec. 70. another change was made—“have ... in their own 
right or in the right of their wives, as proprietors or tenants, a 
legal or equitable freehold or leasehold, rated . . .” There 
must have been some reason for introducing the expression 
“legal or equitable.”

In the consolidation of 1873, 36 Viet. eh. 48, see. 71, another 
change was made—“have ... in their own right, or in the 
right of their wives, as proprietors or tenants, a legal or equit
able freehold or leasehold, or partly legal and partly equitable, 
rated . . .” This language is unaltered in R.S.O. 1877, eh. 
174, sec. 70: 46 Viet. ch. 18, sec. 73; hut 49 Viet. ch. 37, sec. 2, 
changes it to “legal or equitable freehold or leasehold, or partly 
freehold and partly leasehold, or partly legal and partly equit
able;” and this reappears in 50 Viet. eh. 29, see. 2, R.S.O. 1887, 
ch. 184, see. 73; 55 Viet. ch. 42, sec. 73. The revisers in 1897, 
under the powers gixen by 60 Viet. eh. 3, see. 3, changed the 
wording into its present form; and the Legislature adopted it 
as R.S.O. 1897, eh. 223. see. 76; and now it appears as Consoli
dated Municipal Act, 1903, 3 Edw. VII. eh. 19, see. 76—the 
amendment, 6 Edw. VII. ch. 35, sec. 5, not affecting this part of 
the section.

I think that the Legislature must have had in view the 
difference between legal and equitable estates : and that the 
language now employed, differing as it does from that formerly 
used, must lie given full effect to.

What estate then had Rymal at the time of the election, and 
what estate has he now Î

At the time of the election, it is plain that he had the legal 
estate, and that such legal estate was then worth not only the 
$4,500 for which the mortgage was subsequently taken, hut also 
the amount of cash paid by the mortgagor as well. At the pre
sent time, it is equally plain that he has the legal estate in the 
land—that, the mortgage being in fee, this is a freehold, a 
“legal freehold.” This could he mortgaged or sold at any time; 
and, while it is indeed in equity hut a security for the debt, it is
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a valuable security—and worth $4,500. At the time of taking 
the imperfect declaration, there is no question that he could 
have made the declaration in proper form (owning as he did the 
whole estate, and the sale being still in fieri, and it not appear
ing that there was any enforceable contract for sale). Whether 
he can now make the declaration must he determined by the 
very words of the declaration itself. Leaving out the (for this 
inquiry) unimportant words, it reads thus: “I . . do solemnly 
declare . . that I have and had to my own use and benefit . . 
as owner at the time of my election such an estate as does qualify 
me to act in the office of deputy reeve for . . . and that such 
estate is (specifying it) and that such estate at the time of my 
election was of the value of at least,” etc., etc. It is to be noted 
that the value at the time of making the declaration is not re
quired to be set out.

At the time of the election he had a legal estate worth 
$4,500 and more—no equitable estate had been carved out of it— 
now he has the very same legal estate, but it is worth only $4,500, 
for an equitable estate has been created cutting down the value.
1 think that, employing the language of sec. 70. Rytnal “has. as 
owner, a legal freehold which is assessed in his own name on 
the last revised assessment r 11 of the municipality to at least 
the value of $4,500.”

Rut it is argued that mortgagees cannot be considered 
persons contemplated by the statute—and that they cannot 
qualify unless they are in possession. The rule that mortgagees 
should not vote unless they are in possession, so far as it exists 
at all. is statutory—and an examination of the statutes rather 
furnishes us with an argument that mortgagees have the same 
rights as to voting, etc., as any other owner of a freehold unless 
they are expressly excluded. The first Act is (1096), 7 & 8 Win. 
III. cl. 25, which, by sec. 7. provides that “no person or persons 
shall be allowed to have any vote in election of members to serve 
in Parliament, for or by reason of any trust estate or mortgage, 
unless such trustee or mortgagee be in actual possession or 
receipt of the rents and profits of the same estate; but that the 
mortgagor, or cestui que trust, in possession, shall and may vote 
for the same estate, notwithstanding such mortgage or trust . .” 
As it was only freeholders who were given the right to vote, it 
seems to me that Parliament considered a mortgagee a free
holder, and considered that he would have the right to vote, 
unless specially legislated against. The same provision exclud
ing mortgagees and trustees not in possession appears in (1832)
2 Win. IV. eh. 45, sec. 23, and in (1843) 6 & 7 Viet. ch. 18, sec. 
74.

There are eases in which a mere trustee had been held not 
entitled to vote—e.g., South Grenville Election. Jones's Case
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I can find nothing in principle or authority to prevent n 
mortgagee who is assessed for the property qualifying on his 
legal estate.

The same considerations apply also to Roberts.
If they make a proper declaration, within ten days, their

Riddell. J. appeals will he allowed—hut without costs here or below. They 
are given an indulgence in being allowed to make now a declara
tion which should have been made three months ago. and with
out which they had no right to their scats. It would seem neces
sary again to call attention to the necessity of observing the 
plain directions of the statutes, the forms prescribed, etc.

If the declaration be not made by either within ten days, the 
appeal of that one will he dismissed with costs.

While it is, in my view, probable that there is no necessity 
for the relator to file an affidavit that the facts as to the defect 
in the declaration came to his knowledge only within six weeks 
before the notice of motion was served, he will be permitted to 
do so, if so advised, for the greater caution in case of an appeal 
from this decision, or in case either of the respondents fails to 
make the proper declaration.

Appeals allowed on U nns.

MAN. CHAPDELAINE v. WILKINSON.

K. B.
1912

Manitoba hi nil’s Itrnrh. Tiial bpfotc Premier gant,./. April 11, 1912.

1. Action or nut (8 II D—60)—Joinder ok several claims—Payment 
into Court.

April II In mi action for an in-talment of #.'100. pant due on a mortgage 
and for the repayment of #|o.-> of insurance on the mortgaged premise* 
a* agreed. #200. for good* sold and delivered and $.17.00 for in-uranve 
there- n. where the evidence shews that, by an agreement lad ween the 
defendant and the plaintiff, the defendant assumed the liability of 
#.*>42.97 due by the plaintiff to a third party of which #2oo was to 
Is* applied in satisfaction of the good* sold and the balance on the 
mortgage ami the defendant set out a statement of account lietween
1 he parties shewing a balance due the plaintiff #17.*>. which the de
fendant paid into Court, the claim for insurance paid on the good* 
fail* and. th«* defendant's statement of account Is-ing correct, judg
ment will lie rendered for the balance due the plaintiff for #17.V

2. (ours i 8 1—21—Where succ ess mvideo—Part ok action dismissed.
In an action for various sums of money claimed to Is* due the

1 hint iff from the defendant, the defendant, among other defences, a- 
sorted that no demand was ever made for one of the sums claimed to 
due. and also tiled a statement of account Is1 tween tin* parties shewing 
the balance due the plaintiff and paid the same into Court and the 
statement was found to be correct, and the defences were upheld, ex
cept that the demand aforesaid was found to have lieen made, and 
there was judgment for the plaintiff for the amount paid into Court, 
the plaintiff should have <«0*1* up to the trial and costs of trial a* 
to the issue on the demand and the defendant his costs of trial on the 
issues in which ne was successful. •



4 D.L.R. | Chapdelaine v. Wilkinson.

Action for moneys alleged to lie owing under a mortgage.
A*. F. flagcl, K.C., for the plaintiff.
,/. IV. Wilton, for the defendant.
Prendergast, J. :—Plaintiff claims (1) under a mortgage 

made by the defendant to the plaintiff, alleging default in pay
ment of an instalment of principal of $300, due September 1st. 
1911. and repayment of $105 of insurance on the mortgaged 
premises as agreed; and (2) for $200 for goods sold and de
livered, and $37.50 for insurance on the said goods—the mort
gaged premises being hotel premises in the village of Cardinal, 
and the goods and chattels being stock-in-trade in the said 
hotel.

The defence is substantially to the effect that, by agreement 
with the plaintiff, the defendant assumed a liability of $542.97 
due by the plaintiff to the Richard Beliveau Co., of which $200 
was to he applied in satisfaction of the stock-in-trade and the 
balance of $342.97 on the mortgage; and that as to the moneys 
paid hv the plaintiff for insurance on the mortgaged premises, 
no demand was ever made for the same. The defence also sets 
out a statement of account between the parties, shewing a bal
ance due the plaintiff of $175, which the defendant pays into 
Court.

The evidence, in my opinion, fully supports the grounds of 
defence, except the allegation that no demand was made by the 
plaintiff to the defendant for re-imbursement of the premium 
of insurance on the mortgaged premises.

Josep1 Giroux swears he was at the time the secretary- 
treasurer and head book-keeper of the Richard Beliveau Co. 
Limited, and that Mr. Beliveau. the president of the company, 
before leaving for California, where lie then was. had left him 
with full authority to deal with and settle such matters as this 
one. Giroux says that as the plaintiff was going out of the 
hotel business at Cardinal, and as Wilkinson was succeeding 
him in the same, and was desirous of also taking his supplies 
from the company, it was considered desirable by the three that 
the defendant should assume the plaintiff's liability of $542.97, 
so that the company would then have to deal only with one 
party.

The plaintiff, although asserting that In* was told by Giroux 
that he was not released, admits that it was desirable for him 
that such an arrangement lie made, as he was receiving only 
$1,000 cash from the defendant on the sale, and was in no way 
desirous of taking more than half of it to repay the company.

Giroux produced the original ledger accounts of the plain
tiff and defendant, shewing the first closed on April 28th, “By 
1\C. Wilkinson. $542.97"; and the latter opening with the 
entry ; “To T. , $542.97"—explaining the date of
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the entries by saying that he considered the matter dosed 
only from the time that the transfer of license from the plain
tiff to tin* defendant was effected, that is to say, from the time 
that the defendant would be in a position to deal with them. 
Giroux also produced exhibit 1), which is a statement of the 
plaintiff’s account with the company, shewing a balance due 

Wilkinson. Qf $.')42.97, and with the words at the foot thereof, “This amount 
Prendërgâet,j. has been transferred to Mr. P. C. Wilkinson, subject to transfer 

of license” and signed by both plaintiff and defendant.
Giroux, moreover, says that the company having advanced 

the defendant $200, goods at that time, making $742.97 with 
the assumed indebtedness, the company took from the defen
dant for the said total a chattel mortgage which he also pro
duced.

Giroux is emphatic that the expressed intention of all par
ties was that the plaintiff should lie released and swears that he, 
Giroux, told the latter that he was so released.

Giroux’s evidence was also to the effect that the amount of 
the assumed indebtedness was to lie applied on the $200 stock- 
in-trade or on the mortgage. The plaintiff says that it was to 
be applied on the mortgage only, which is not reasonable: why 
should it be made to apply on mortgage instalments not yet due, 
when the stock-in-trade was due? The defendant says it was 
to be applied first on the stock-in-trade, and that would also 
be the course most favourable to the plaintiff, as he was secured 
by the mortgage for the purchase price of the premises.

This being so, the claim for insurance on the stock-in-trade 
of course fails.

I find the statement of account set out in the defence to be 
correct. It shews a balance of $175 due the plaintiff which the 
defendant has paid into Court.

1 find, as stated, that there was a demand made by the plain
tiff to the defendant for re-imburseinent of the insurance on 
the mortgaged premises. The defendant was then in default 
when the action was instituted, and the plaintiff is then entitled, 
at all events, to costs up to trial.

What as to costs of trial? The plaintiff could not get even 
his costs up to trial without shewing the demand for the insur
ance moneys. This he did by production of exhibit 12. He was 
not justified, however, in putting the defendant to his whole 
defence.

There will be judgment for the plaintiff for $175 in satis
faction of which the amount paid into Court is to be applied. 
The plaintiff will have costs up to trial and costs of trial as to 
the issue on the demand of the insurance moneys. The defen
dant will have his costs of trial on the issue as to the defendant 
assuming plaintiff’s liability to the company.

Judgment accordingly.
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Re HART. ONT.
Ontario High Court, Mithllcton, ./., in Chambers. Hay 18, 1912. jj ç, j

1. Ink a nth ( § IC — 11 ) —Custody—Loss of parents* bight to—Welfare 1912
OF INFANT.

May 18.
The custody of a fourteen-year-old girl win denied lier father, where 

it appeared that for eight year* she hud lived with her maternal aunt, 
and that the child, who was extremely nervous, greatly feared her 
father and had a strong aversion to her step-mother, and the Court 
found that they were not proper custodians for the child, whose wel
fare required that ahe should remain with the aunt.

Motion by John Hart, the father of tin* infant Blanche Ktnily 
Hart, upon the return of a writ of habeas corpus, for delivery 
of the infant to the applieant.

The motion was dismissed with costs. 
li. />. Moorchcad, for John Hart.
7’. A. Gibson, for Elizabeth Ilyde-Powell, maternal aunt.

Middleton, J. :—On the return of this motion it became quite Mi*iwon.j. 
apparent that it was impossible to determine the nietter upon 
affidavit evidence; and the parties consented that I should hear 
oral evidence and summarily dispose of the case. I accord
ingly heard the parties and their witnesses. It was then con
sented to by counsel that I should ask Mr. Kelso, the Super
intendent of the Children’s Aid Society and of the Govern
ment Department having charge of neglected and dependent 
children, to make personal inquiry into the matter and report 
to me. This course was suggested by the fact that proceedings 
had already been had both in the Police Court and in the 
Juvenile Court concerning this child. The evidence taken 
before the Commissioner of the Juvenile Court was also put in 
before me.

In addition to this, I have had two interviews with the 
child; and, at the request of the father and with the consent of 
the aunt, have received verbal and written statements from 
the employers of Hart, respecting his habits and the charge 
made against him of intoxication.

The matter has caused me much anxiety, because I recog
nise the importance of giving the greatest possible effect to a 
father’s wishes and desires concerning his child, and his primâ 
facie right to her custody. At the same time, as the result of all 
this, I am firmly convinced that the welfare of the child renders 
it imperative that I should leave her with her aunt.

The mother of the infant, the first wife of John Hart, died 
in June, 1904. Shortly after her death, his present wife be
came his housekeeper. Her husband was then living, but the 
husband died in April, 1905. Hart then married the widow ; 
and there has been no issue of this marriage. The second wife 
had children by her former husband, who are now of age and 
married, and who do not live with Hart and his wife.
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for by her mother’s sister, her present custodian. She has from 
time to time resided with her father and step-mother. There is 
some conflict as to the length of these visits; hut I am satisfied

K K
Il MT. that for the last eight years she has been almost entirely in 

the charge of this aunt, and that the father has contributed
MMiüvton, J. nothing towards her support and up-bringing, except possibly 

one sum of $10.
.Much is made by the father of the supposed difficulty of 

locating his child, owing to a change of residence of the aunt 
and her family. As a matter of fact, there is absolutely nothing 
in this story ; because the father has always known where to 
reach the brother of the r< , who has been the financial

. of the family where the child has been brought up. 
This family consists of her gran ' r, of the present respond
ent, of another aunt who is an invalid, and this uncle.

The child is now just fourteen years of age. and is very 
bright and intelligent. She does not appear to be strong phvsi 
eally; and she is exceedingly nervous She has an impediment 
in her speech, rently resulting from her nervousness, and
which has prevented her from receiving as good an education 
as she otherwise would have had ; and this impediment in her 
speech has evidently made her very shy and diffident. She 
was, however, able to tell me her story very well ; and it is quite 
plain that she fears her father and has the greatest possible 
aversion to her step-mother. She complains of having been 
cruelly used while with them; and she seems to have a clear 
recollection of her life at home during her mother’s lifetime, 
and she thinks that her father was then most unkind to her 
mother, particularly when he was intoxicated.

It appears that in November. 1911, the infant ran away from 
her aunt. The aunt, fearing some accident or worse, spoke to 
the police, and the child was found in the home of a friend. 
She was then, strange to say, taken before the Police Magis
trate on a charge of vagrancy ; ami the record of the Children’s 
Aid Society states that, as she appeared to act in an eccentric 
manner, she was remanded for a week, so that the Children's 
Aid Society might make inquiries. Finally, she was returned 
to her aunt. The record of the Children’s Aid Society con 
tains statements very damaging to the father.

1 asked the ehild about this episode, and she told me that 
she ran away because her aunt was going away on a visit, and 
she feared that her father would get her. The fact that the 
aunt contemplated a visit appears in the evidence given ; and
1 am convinced that this was the real reason for the child’s 
i t, and that the eccentric manner noted was merely the
result of her nervous condition and of the impediment in her 
speech ; as, apart from this, 1 find no trace of any eccentricity.

2353
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I do not think it desirable to set forth at length the reasons 
which convince me that the father and the step-mother are not 
the proper custodians of this young girl. The contemporaneous 
record of the Children's Aid Society of the occurrence in Nov
ember, 1911, the fact that the father has a strong will and a 
temper none too well under control, and the tenor of his two 
recent letters—of the 5th and 8th April, 1!)12—indicate his 
mental attitude; and, with the almost abject terror of the child 
when the possibility of her being placed in the custody of her 
step-mother was suggested, compel me to the conclusion that she 
should he allowed to remain where she now is. This course is 
that recommended by Mr. Kelso.

1 pointed out to her that apparently her father was much 
better otl" financially than her aunt; to which she at once 
replied, “I have come to see that money is not everything." I 
quite believe that she will he properly cared for and brought up 
by the aunt and her family, who have sufficient affection for 
her to be ready to care for her without remuneration.

The motion will, therefore, be dismissed with costs.

Motion ilismissiil.

AGNES SAWYER v. THE MUTUAL LIFE ASSURANCE COMPANY OF 
CANADA.

Manitoba boot’s Itnirh. Trial /#</<»«• U'inlunnltl, •/. Juni’ II, 11112.

1. IXHlBAXt'E (| III K2—II.ÏI — ItM'KkhkA'TATlOX AH TCI IIKAI.TII—RkKKH 
K.Xl'K TO IXHl KKIl’S I’llYMIl I XX— I X XUVKXT 111 IhHTATKMk.XT.

Where an appli«*ant fur iiiMiraiicc informed the insurer'* agent who 
hud weettred the ji|i|diviitinti, lh.it he had lieen lately under niedival 
treatment and tin1 agent, witli the nniwent of the applicant, von 
waited the nhy*ici*n who hud treated the applicant a- to hi* health, 
and thereafter the a|i|divant wulnnitted to a medic 11 examination, in 
whivli lie gave a negative anwwer to a ipicwlinn therein, written in 
the fallowing form: "Have you iioxx, or have you ever had any diweawe 
or diworder of the heart or IiIinhI vewwch ? Atheroma. palpitation of 
the heart, virieowe vein*, ele.. aneuriwm." and the medical examiner 
failed to ex|dain the meaning of the technical term-, therein, and 
nothing appeared in the evidence to *hew that the applicant knew 
that lie had any of tin- diweuwe* or diworderw referred to in the qttc«tion. 
wiivh anwwer xva* an innocent mi«*tutcnicnt not avoiding the policy, 
even though it xvaw untrue at the time it wa* made.

Ixht1 bax<>: i#lll K2—1IAi Dimt.ohihi i i hum. i xiok I'IIYBKTAX’H 
CASK—AllMM K UK IXTKXTIOXAI. filXi I XI.VIK NT.

Where an applicant for iiiwurance diwchwed to the innirer'* ag« nt 
that he had liven ju-t prior to the making of tin- application under 
medical treatment and the agent communicated tl»i- to the imuircr'w 
medical examiner, and the latter admitted that lie diwcu**ed that ill 
new* with the applicant at the time of hiw examination and that it 
xxaw hi* own omiwwioii and not that of the applicant, that the anwwer 
to the iptewtion xvaw not correctly written down, there wa* no inten 
tional concealment or *uppre*wjon of the fact of the recent meilical 
treatment on the part of the applicant «iillicicnt to avoid the policy.
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3. Insurance (§IIIE2—116)—Declaration in application fob inhvr
A NCR OK TRUTH OP STATEMENTS—WARRANTIES—ABSENCE OK l\ 
TEXTIOXAL MISSTATEMENTS.

Where an applicant for insurunee declared, in his medical examina 
lion Unit each of his answers to the questions therein was, to the 
Is-st of his knowledge, information and belief, complete and true, 
and was a continuation of and formed a part of his application for 
uiMiranre. and the application itself contained the statement that the 
applicant was, to the best of his Information, knowledge and belief, in 
good health and that such statements and the statements made or t - 

* In- made to the insurer's examining physician should form the basis 
of the contract of insurance, and if there was therein any untruth 
or suppression of facts material to the contract, the policy should Ik 
void, such statements were no more than statements founded on know 
ledge, information and belief, ami were not absolutely and umpiuli 
liedly warranted to be true, and, unless it could Is* found that the 
applicant knowingly misstated the facts ami induced the issue of 
the policy on such facts, as stated, the insurer should not he exonerated 
from liability under it.

The plaintiff sues as the beneficiary in a policy of assurance 
issued by the defendant company on the life of her husband 
William Sawyer on the 24th day of March, 1910.

.Judgment was given for the plaintiff for $2,000.00 and in
terest.

J. P. Curran, K.C., for plaintiff.
A. E. Iloskin, K.C., for defendants.

Macdonald, J. :—The insured died on or about the 4th day 
of December, 1910, and the company resists payment on the 
ground that certain statements and answers made by the insured 
and forming part of the contract for insurance sued on were 
not full, complete and true statements and answers, and deny 
that the said policy of assurance was in full force and effect at 
the time of the death of the said William Sawyer, but say that, 
on the contrary', the said policy never came into force or effect.

The insured died of embolus following heart disease for 
which latter he had been treated by Dr. Langril for some time 
commencing on the 14th day of October, 1909.

The application for insurance was made on the 5th Febru
ary, 1910, but the medical examination (in connection with 
which the untrue statements and answers are claimed by the 
defendant to have been made) was not made until the 2Slli 
February, 1910

In his application the applicant stated, amongst other things, 
that to the best of his information, knowledge and belief, he was 
in good health, of sound mind and temperate habits and he ag 
rees that such statements ami any statements made or to In- 
made to the company’s examining physician should form the 
basis of the contract for such assurance, and if then1 Ik* therein 
any untruth or suppnission of facts material to the contract the 
policy shall be void aud any premiums paid thereon forfeited.
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The assured was solicited for insurance by the defendant 
company's agent, James B remuer, for a considerable time prior 
to securing his application on the 5th February, 1910, and on 
the latter «late the applicant advised him that he had recently 
been under medical treatment by Dr. Langril and he then 
agreed that he, Breraner, could consult Dr. Langril and secure 
all the information he desired from him.

Dr. Langril was consulted and Mr. Bremner says that he 
was advised to wait a little while before having the applicant 
submit to examination. This Dr. Langril denies, and says that 
Mr. Bremner asked him to examine the applicant, which he 
says he declined to do because the applicant could not pass as 
he had heart trouble. Bremner, on the other hand, says that 
Dr. Langril was not the company's medical examiner and that 
he did not ask him to conduct the examination. Bremner fur
ther states that In* saw Dr. Langril again and was then advised 
by him that he thought the time had come when the applicant 
could be examined, and this is not contradicted.

It seems improbable that Dr. Langril, if asked to 
examine the applicant, should decline; was he so actuated by 
the feeling of protecting the company against a medical ex
aminer's fee, and did he lose sight of the fact that there were 
different classifications of risks, one of which might fit the case 
of this applicant?

Ilis effort to bring knowledge of tin* assured's heart trouble 
home to the wife of the assured by seeking information from 
her neighbours does not appeal to me as a matter in which he 
should have meddled.

This witness impressed me as a little unfriendly towards the 
plaintiff, and I am inclined to think that Bremner's memory is 
the more reliable and to be the better depended on.

Upwards of three weeks elapses before the applicant is re
quested to present himself for examination before the company's 
medical examiner, Dr. Wright, and this lapse of time to some 
extent corroborates Mr. Bremner’s testimony.

The insurance was effected in pursuance of the application 
and medical examination and examiner's report.

The examination contained a number of questions and an
swers put to the applicant by the medical examiner and those 
which are material are:—

MAN

K. H.
MM 2 '

Anmkaxck

Canada.

Mecdonsld, J.

Q. 8. Have you now, or have you ever had any disease or disorder, 
(c) of the heart or blood vessels? Atheroma, palpitation of the heart, 
varicose veins, etc., aneurism.

To which he answered—No.
(J. 8. (/) Have you had erysipelas, smallpox, malarial, scarlet, or 

typhoid fever?
A. Had typhoid fever 27 years ago; made a good recovery, later 

contracted a cold causing loss of an eye by inllammation.
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MAN. Q. U. When were you ln*t attended by a physician, or when did you

% B
1912

consult one and for what disease?
A. Three years ago for fractured rib.
(J. 10. Name and uddrc** of such physician?

AhnvrVxck

Vo.

A. Dr. Langril, Virden, Man.
<,». 11. Are you now in perfect health?
A. Ye*.
(J. 12. Name ami address of family physician or usual medical 

adviser?
A. I)r. Langril. Virden. Man.

Macdonald, J. l). 13. Are you willing that your physician l« consulted respecting
your health?

A. Yes.
The questions ami answers were on a form prescribed by 

the company and at the end of the form lie signed a declaration, 
dated February 28th, 1910, wherein he declared that to the 
best of his knowledge, information and belief each of the above 
ansu -rs is full, complete ami true and is a continuation of and 
forms part of my " cation for assurance, etc.

The answers given to some of the above questions being un
true it is urged on behalf of the company that the effect is to 
avoid the policy.

The answer to question 8 (c) is “No”; the question itself, 
apart from the general subject-matter “disease of the heart or 
blood vessels” is technical and without explanation by the ex
aminer it could not be expected that the applicant would under
stand it meaning, and the examiner admits that he did not ex
plain the meaning of the different technical terms or expressions. 
Is it not reasonable to suppose tliat the medical examiner hav
ing known the applicant for years, his character and reputation 
and having carefully examined him, had concluded the risk an 
average good one and wrote down the answers more mechanic
ally and from his own knowledge and conclusions than from any 
serious consideration of the question itself or of the answer made 
by the applicant.

Can it be reasonably concluded that the contract was ob
tained by means of untrue representations or concealment of any 
fact, and as this question and answer are the determining fac
tor in the ease it is necessary to consider them with great care.

It is true the applicant made no mention of any heart trouble 
to either the company’s agent or medical examiner, but he does 
not hesitate to give the name of Dr. Langril, who was attend
ing him to both the agent and the medical examiner and will
ingly consents that the latter be consulted respecting his health 
and the agent did consult Dr. Langril and as a result of that 
consultation the examination of the applicant was deferred. 
Dr. Langril. as already stated is in conflict with the agent as 
to what was said at that consultation, but it seems to me in-

4
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credible that the agent, a respect able man, and one having the 
confidence of the company, would consult I)r. Langril and then 
act in direct opposition to his information and in violation of 
his duty to his company. Why consult l)r. Langril at all if he 
was determined to secure the acceptance of the application re
gardless of the risk and why tell Dr. Wright, the company's 
medical examiner, that he was holding hack the application to 
hear further from Dr. Langril and as soon as lie did so the ap
plicant would he examined, followed hv afterwards seeing Dr. 
Langril and the applicant presenting himself for examination.

I am satisfied that although the answer to this question is 
untrue, it was an innocent misstatement, and it is that
to the mind of the applicant the answer was true as lie might 
have been of the honest belief that he never had any of the dis
eases or disorders referred to.

MAN.

K. II. 
1012

* !.u>AI 
Ansi HAN( i; 

Co. OF

Macdonald, J.

Within six months after the issue of the policy of assurance 
the assured was * by Dr. Moir, who examined him and
found him suffering from mitral regurgitation, hut lie did not 
advise him of this fact. The next day he visited him at his home 
and found him suffering from typhoid fever. Reference was 
made on this occasion to his heart, when the assured is said to 
have stated that he was aware he had heart trouble and it is 
urged that this is an evidence of a knowledge of his condition 
non-disclosure of which avoids the policy. No doubt he did tell 
Dr. Moir that lie believed he had heart trouble, hut whether that 

to past or present knowledge does not appear.
(Question il, it is alleged on behalf of the defendants, is a 

very important one, and it is possible that the answer to this 
question has been the chief cause of resistance by the company. 
This question is as follows :—

“When were you last * by a physician, or when did
you consult one and for what disease!

"Answer: Three years ago for fractured rib."
This answer, in the face of the fact that within less than a 

year lie had been under treatment by Dr. Langril for heart 
trouble and died within a year after tile date of his application, 
was quite sufficient to arouse the suspicions of the company, and 
to justify them in resisting a claim under the policy.

Not to do so he an injustice to their policyholders;
hut is the deceased responsible for the answer'put down to this 
question? lie had advised the agent of his recent treatment by 
Dr. Langril, the agent had communicated this fact to Dr. 
Wright, the company's medical examiner, and the latter admits 
that lie discussed that illness with the assured at the time of his 
examination, and that it was his omission and not through any 
non-disclosure on the part of the deceased that the answer to 
this question was not correctly written down.
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That, therefore, disposes of this objection, as there was noth
ing suppressed or concealed by the applicant, nor can I find 
that there was any intentional concealment or suppression of 
any fact or any fraud on the part of the applicant sufficient to 
avoid the policy.

It is urged, however, on the part of the company that the 
form of contract whereby the application and the answers to 
the medical examiner are a part of the contract, constitutes a 
warranty of the truth of all the material matters alleged, and 
if such is the legal construction of the contract, there is no 
doubt the plaintiff could not succeed : Thomson v. Weems, L.R 
9 A.C. 671.

Rut is that the proper legal construction to put upon it? 
The warranty in the application and which forms a part of the 
assurance contract does not, in my opinion, amount to more 
than a statement founded on knowledge, information and be
lief and is not an absolute unqualified warranty of the truth of 
such statements and unless it can he found that the applicant 
knowingly mis-stated the facts and induced the issue of the pol
icy on such facts, the company should not be exonerated from 
liability under it. I cannot find that the applicant knowingly 
made untrue answers. He gave the company’s representatives 
every possible opportunity of satisfying themselves of his con
dition. both by advising them of who his physician was and his 
last attendance upon him and submitting himself to the oppor
tunity of a full and complete examination by the company’s 
medical examiner, who made, according to his own evidence, a 
careful stethoscopic examination of the heart and found no 
trace of any trouble. If this skilled physician could not locate 
any imperfect condition of the heart it does seem reasonable to 
me that the applicant did not give this subject serious thought. 
The policy that he asked for and received was limited to twenty 
full yearly premiums, after which no further premiums should 
be required, and unless this was part of a scheme to deceive the 
company the applicant evidently considered himself a fair risk 
for the term of twenty years.

There will be judgment for the plaintiff for $2,000, with 
interest thereon from the 4th day of January, 1911, together 
with costs.

Judgment for plaintiff.



4 D.L.R. | National Trvst Co. v. Brantford R. Vo. :101

NATIONAL TRUST CO. ». BRANTFORD STREET R. Co. ONT.

Ontario High Court. Trial before Kelly,,!. July 18. 1912. H. C. J.
1. Mortgage (§ VI K—76)—Enforcement ox default—Special coven lll|~

ants—Payment of interest in arrears. after action brought. ju777g 
In an action for the forée 1 onurc of a mortgage, for possession of ' 

the property mortgaged and for a receiver, which mortgage was exe
cuted by a at reel railway company for the pur|io*e of securing pay
ment of an issue of bonds ami which expressly provided that until 
default should Is* made in payment of the interest on the bonds or 
some part thereof, the mortgagors or their assigns should he sulfered 
to use, occupy, possess, manage, operate, etc., the property covered 
hv the mortgage and contained no express provision entitling the 
mortgagees to possession or to a receiver on the non-|H*rformanee or 
non-observance of the covenants in the mortgage, and the interest in 
arrears which had caused the mortgage-* to bring the action having 
I teen paid to, and received by. them after the commencement of the 
action on the day preceding the trial, the mortgagees could not con
tend that they were entitled to possession of the mortgaged pro|**rty 
and to the ap|Kiintmcnt of a receiver on the grounds that the mort
gagors had committed breaches of their covenants contained in the 
mortgage, their remedy lieing on the covenants themselves.

2. M< rtoaoe (| VIB—76)—Covenant as bénéficiai, owner—Quiet pos-
SE88ION ON DEFAULT—10 EllW. VII. CH. 51, SIX'. 6. SUB-SEC. (O)

IX
Suh-see. (a) (IV.) of sec. 6, of 10 Edw. VII. (Ont.) cli. 51, provid

ing that in a conveyance by way of mortgage a covenant by the grantor 
who conveys and is expressed to convey as lienefieinl owner that on de
fault the mortgagee shall have ipiiet possession of the land free from 
all incumbrances, due* not apply to a mortgage which does not ex
pressly state that the grantors or mortgagor* convey as beneficial

A mortgage action, tried at Toronto, without a jury. statement
J. A. Paterson, K.C., for the plaintiffs.
S. C. Smoke, K.C., for the defendants.

Kelly, J. :—On the 1st July, 1002, the defendants the Brant- k*ut. j. 
ford Street Railway Company executed to the plaintiffs an in
denture by which the company granted, bargained, sold, trans
ferred, set over, mortgaged, conveyed, and confirmed to the 
plaintiffs certain properties and assets for the purpose of secur
ing payment of an issue of bonds to the amount of $125,000.
The indenture (or mortgage, as we may term it) was expressed 
to be made “in pursuance of the Act respecting Short Forms of 
Conveyances.”

On the 2nd July, 1907, the defendants the Brantford Street 
Railway Company granted to the defendants the Grand Valley 
Railway Company the properties and assets so mortgaged. Sub
sequent thereto, the defendants the Grand Valley Railway Com
pany mortgaged to the Trusts and Guarantee Company Limited, 
not only the properties and assets so granted to them <subject to 
the said bond mortgage for $125,000), but also other assets 
of their own, which were then subject to a prior mortgage.
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The time of maturity of the $12.'),000 of bonds is in the .year 
1932.

The mortgage to the plaintiffs contains this provision : “In 
ease default shall be made in payment of the interest on said 
bonds or debentures or any of them secured by these presents 
when the same shall become due and payable according to tin
terais hereof, the principal of all the said bonds and debentures 
shall immediately become due and payable.”

On the 1st January, 1012, the half-yearly payment of in
terest on these bonds became due: and, this interest not having 
been paid, the plaintiffs on the 27th February, 1012, brought 
this action against the defendants the Brantford Street Rail
way Company and the Grand Valley Railway Company, claim
ing payment of the whole sum of $12.'),000 and interest, and fore
closure, and possession of the lands and premises and assets 
covered by the mortgage, and for a receiver. Later on, an 
amendment was made, adding a claim for sale of the properties 
and assets.

On the 20th May, 1012, on the application of the Trusts and 
Guarantee Company Limited, Edward B. Stockdale was ap
pointed receiver on behalf of the applicants, as trustees for the 
holders of mortgage bonds issued by the defendants the Grand 
Valley Railway Company, of “all that company’s railways, 
undertakings, revenues . . . property . . . with power 
to pay out of any money coming to his hands, as such receiver, 
any debts of that company having priority over the claims of 
the said debenture-holders. ”

The action came on for trial on the 5th June, 1912, before the 
Chancellor, when he ordered that the receiver be added as a 
party defendant, that he he forthwith served with the order and 
the pleadings and that the action should be set down for trial 
on the 12th June.

On the opening of the trial on that date, it was shewn that 
on the 11th June the defendants had paid to the plaintiffs all 
arrears of interest, and an undertaking satisfactory to the plain
tiffs was given for payment of the plaintiffs’ costs up to the 
time of such payment.

It was conceded by the plaintiffs that, the arrears of interest 
having been paid, they could no longer claim that the princi
pal was overdue by reason of non-payment of interest.

The plaintiffs, notwithstanding this, contended that they 
were entitled to possession of the mortgaged properties and 
assets and to the appointment of a receiver, on the ground that 
the defendants had committed breaches of their covenants con
tained in the mortgage to pay taxes and to repair and not to 
suffer or permit an\ other lien, charge, or mortgage on the 
mortgaged property, etc. Taxes were then in arrear; evidence 
was given tending to shew a breach of the covenant for repair ;
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and the plaintiffs argued that the making of the sale and trans
fer hy the defendants the Brantford Street Railway Company 
to the defendants the Grand Valley Railway Company, and the 
making of the mortgage subsequently by the latter company, 
constituted a breach of the covenant not to suffer or per
mit any other lien, charge, or mortgage on the mortgaged prop
erty; and, further, that the legal estate in the mortgaged prop
erties and assets being in them as mortgagees gave them the 
right to possession on breach of any of the covenants.

There is no express provision in the mortgage entitling the 
plaintiffs either to possession or to a receiver on the non-per
formance or non-observance of covenants. On the contrary, it 
is expressly provided that, until default shall be made in pay
ment of the interest on the bonds or debentures or some part 
thereof, the grantors (the defendants the Brantford Street Rail
way Company) and their assigns shall he suffered and permitted 
“to hold, use, occupy, possess, manage, operate, maintain, and 
enjoy the said property,” etc.

No authority was cited in support of this proposition put 
forward by the plaintiffs, and I have been unable to find any 
such authority. A breach of the covenants did not, in my opin
ion. entitle the plaintiffs to possession or to have a receiver ap
pointed. Their remedy is on the covenants themselves.

Apart from this, the plaintiffs further contended that, under 
the provisions of see. 6 of 10 Edw. VI1. ch. 51, there was implied 
in the mortgage a covenant that “on default, tin* mortgagee 
shall have quiet possession of the said lands free from all incum
brances,” and that, as the default referred to in that Act in
cludes default in payment of taxes, and there being such default 
in this case, they are entitled to possession.

In the ease of a conveyance by way of mortgage, this coven
ant on the part of the person who conveys is implied only, as 
stated in clause (a) of sec. 6, when that person “is expressed 
to convey as beneficial owner.”

In the mortgage in question here, the grantors or mortgagors 
are not expressed to convey as beneficial owners; ami the statute, 
therefore, does not apply.

1 am unable to find that there was at the time of the trial 
such default as entitled the plaintiffs to possession of the mort
gaged properties and assets or the appointment of a receiver.

The defendants are. therefore, entitled to judgment dismiss
ing the action, with costs from the time of payment of the in
terest on the 11th June. 1912; the plaintiffs being entitled to the 
costs to that ♦ime.
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SARAH KENNY v. THE RURAL MUNICIPALITY OF ST. CLEMENTS
Manitoba King's Bench. Trial hr fore Macdonald, ,/. July 10, 1912.

1. Municipal corporations (( 110 3—241 )—Liability for damages— 
Failure to provide sufficient outlet for ditch—Backing up 
of water.

A rural municipality i* answerable in damage for a failure to 
provide a sullieient outlet for a ditch opened by it adjacent to the 
plaintiff's land, by reason of which water backed up and inundated 
the land so as to destroy the fertility thereof, and render it useless 
for cultivation.

Statement The plaintiff is the owner of the north half of the north
west quarter of section seventeen (17) in the township 
thirteen (13), range six (6), west of the principal meridian 
in Manitoba, and being within the defendant municipality which 
land immediately adjoins the right of way of the Canadian 
Pacific Railway Company on the north side thereof.

About the year 1904, the defendants constructed a ditch 
from a point between sections seven and eight (as shewn on 
exhibit 1) and running north between sections seventeen and 
eighteen to the said right of way of the Canadian Pacific Rail
way Company. This ditch was dug for the purpose of draining 
the marshy lands to the south of the road allowance between 
sections seventeen and eight and eighteen and seven and this 
ditch connected with a ditch on the road allowance between sec
tions eight and seventeen and running to a spring in the north
east quarter of said section eight.

In 1905 or 1906 a small ditch had been made by the muni
cipality running north from the line of the Canadian Pacific 
Railway Company between sections seventeen and eighteen and 
extending to a point a short distance from the north line of 
section eighteen.

In 1907 the municipality constructed a culvert on the road
way under the line of railway of the Canadian Pacific Railway. 
Vp to this time the laud to the south of this point had been wet 
and. as a consequence, unfit for cultivation and the land to the 
north, including the land in question, had been dry and fit for 
cultivation. After the construction of this culvert large quan
tities of water drained from the land to the south through this 
culvert causing the water to overflow the land north of it and 
in the attempt to relieve the situation the municipality deepened 
the ditch and extended the same to the north line of section 
eighteen.

After the construction of this culvert in 1907 and up to the 
date of the bringing of this action the plaintiff's land, which 
had hitherto been good arable land, has been affected by the 
water from the ditch between section seventeen and eighteen 
overflowing and inundating the same and depriving her of the 
benefit which, but for such overflow and inundation would
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result from its cultivation, and also affecting a portion of hay 
meadow, depriving the plaintiff of the use and benefit thereof, 
and the plaintiff brings this action claiming damages.

There was judgment for the plaintiff for $700 and costs.
F. Heap and R. D. Stratton, for plaintiff.
A. C. Galt, K.C., for defendants.

Macdonald, J. :—The evidence establishes the fact that, prior 
to the ditch and culvert referred to, the land of the plaintiff was 
a valuable producing quantity and that after the construction of 
such ditch and culvert a certain portion of it was so affected as 
stated, as to lie valueless for farming or other purposes. Land 
which had for many years been cultivated, and hay meadow 
which had for a similar period been of value became useless and 
valueless, too wet even for bay and this caused by the overflow 
of the ditch.

The ditch which was extended in 1907 to the north-east 
corner of section eighteen connected with a ditch constructed 
in the sarnie year running west along the road allowance between 
sections eighteen and nineteen to the intersection of the Cana
dian Pacific Railway Company’s line at cross-section two as 
appears on said exhibit 1, the expectation being that the Railway 
Company’s ditch from that point would meet all the require
ments and carry away the surplus waters, but this has not been 
the result.

Evidence of engineers submitted on the part of the plaintiff 
is to the effect that the ditch to the north of the culvert and 
from thence to the outlet at said cross-section 2 is insufficient to 
carry off the water that is brought north by the ditch between 
sections 17 and 18.

For the defence expert evidence differs, but the witnesses for 
the defence also differ, and on the whole I am satisfied that the 
evidence for the plaintiff is the correct explanation of the cause 
of the trouble and that the defendant municipality is responsi
ble in not providing a ditch of sufficient dimensions, which I 
am convinced can easily and inexpensively be done, to protect 
the land in question from the overflow affecting it.

I have estimated the damage to the plaintiff without taking 
into consideration any depreciation in the land, and fixing it 
at the loss to the plaintiff by the non-user of the soil and the 
loss of the hay for 5 years, commencing with the year 1907. and 
leaving the plaintiff to her further remedies for such deprecia
tion and further loss should the municipality fail to remedy 
the trouble.

I fix the damages at $700 and there will In* judgment for 
the plaintiff for such amount together with costs.

MAN
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Judgment for plaintiff.
20—4 D.L.R.
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IMP DOMINION COTTON MILLS CO., Limited v. AMYOT and others
(respondents) and BRUNET (intervenant).

Judicial Committee of the Privy Council, Kurt I.orrburn. Lord
Milcnayliten, Lord I thin son. Lord ShutC mol Lord llobson. May 17, 1012.

M IV 17. 1. CORPORATIONS AND COM VAN IKS ( g 1 V It—51)—PoXVKKS OF COMPANY TO
LEASE TO A NOTH KB COMPANY—Altjl IKIXU CONTROLLING INTEREST
IX COMPANY AND KINUHKI) COXCKRNN.

Umler (1.1-04 Viet. (Can.) eh. 1H. empowering » cotton eonipnny “to 
construct, acquire, operate and dispose of cotton and woollen manu
factories of every description,” the company has the power to lease 
its mills to another company formed for the purpose of acquiring 
capital stock and a controlling influence in the cotton company and it- 
three principal competitors.

2. Corporations and com pa ni kh (g Y (1—291)—Majority vote of shark
holders'—Sale to syndicate—Pair valuation—Control by

No abuse of power by the majority of the stock holders of a company 
and no deprivation of the rights of the minority calling for the inter 
ference of a Court are shewn where it appear# that the directors and 
more than three-fourths of the shareholders in a cotton company, 
because its llnaneial condition was going from bad to worse, pml there 
was no reasonable prospect of any revival of prosperity, due to the 
ruinous competition which was going on in the cotton business, 
accepted an oiler to purchase their shares made on lielialf of a syndi
cate (afterwards incorporated as a company) formed for the purj*ose of 
acquiring capital stock and a controlling influence in the cotton 
company and its three principal competitors, a fair and lilieral valu 
ation Is-ing placed upon the assets of the cotton company, and after
ward# the cotton company executed a lease to the new company, 
though the original agreement was that the new company should sell 
the goods produced by the cotton company at a fair and reasonable 
commission and the terms of the lease were fair and there was no 
evidence of any oppressive conduct or want of good faith on the part 
of either of the parties to the transaction.

3. Courts (g I D—120)—Jurisdiction over corporations—Internal
management.

The Court has no jurisdiction to interfere with the internal manage
ment of joint stock companies acting within their powers.

[Hurland v. Earle, (19021 App. Cas. 83. followed.)

4. Corporations and companies ( g V E 2—220)—Refusal of majority
of shareholders to bring action in name of company—Right
OF MINORITY shareholders to bring action in their own

The rule of law that to redress a wrong done to a company or to re
cover moneys or damages alleged to be due to the company, the action 
should be primû facie brought by the company itself, does not apply 
where the person# against whom the relief is sought, themselves 
hold and control the majority of the shares of the company, and will 
not permit an action to In* brought in the name of the company and in 
such case the minority shareholders complaining will be permitted to 
bring an action in their own name.

|Hurland v. Earle, [19021 App. Cas. 83, followed.!

5. Corporations and companies ( g V E 2—220)—Limitations to actions
BROUGHT BY MINORITY SHAREHOLDERS.

Where a minority of shareholders are permitted by the Court to 
bring an action in their own name because the majority of shareholders 
will not permit an action to Ite brought in the name of the company, 
the plaintiffs cannot have a larger right to relief than the company 
itself would have had if it were plaintiff, and the objecting minority
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cannot complain of net-* which arc valid if done with the approval of 
the majority of the shareholder* or are capable of lieing confirmed by 
the majority and they are, therefore, confined to actions in which 
the acts complained of are of a fraudulent character, or lievond the 
powers of the company.

[Hurlaml v. Earle, [10021 App. ('as. 83. followed.]
6. Corporations and companies (8 VS—204»—Right of sharfiioi.dfji to

VOTE HAVING INTEREST IN SUBJECT OF VOTE.
Unless otherwise provided by the regulations <if tlie company a 

shareholder is not debarred from voting or using his voting power by 
the circumstance of his having a particular interest in the subject- 
matter of the vote.

[Hu via ml v. Earle, [10021 App. Cas. 8.3. followed.]

Tms was on appeal from a judgment of the Superior Court 
in Review of Quebec (Mr. Justice Charbonneau dissenting) 
ot June 30, 1910. Amyot v. Dominion Cotton Mills Co., 38 Que. 
S.C. 457, affirming a decision of Mr. Justice Demers. Amyot v. 
Dominion Cotton Mills Co., 36 Que. S.C. 35.

Sir Robert Finlay, K.C., Geoff rion, K.C. (of the Canadian 
Bar), and Geoffrey Lawrence, for the appellant company. 

Rowlatt, for the respondents.
S. Green, for the intervenant.
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Statement

London, Eng., May 17, 1912.*

Lord Macnaghten, in giving their Lordships’ reasons, said 
the action was brought by two shareholders in the Dominion 
Cotton Mills Company. Limited, in their individual capacity 
against that company and against the Dominion Textile Com
pany, Limited, seeking to set aside a lease of the Cotton Com
pany's mills, dated November 10, 1905, which was granted to 
the Textile Company for 21 years, as well as a resolution passed 
by the Cotton Company in general meeting approving of that 
lease. Mr. Justice Demers gave judgment for the plaintiffs and 
set aside the resolution and the lease with costs against both 
companies. In the Superior Court in Review that judgment 
was affirmed by a majority of two Judges to one, Mr. Justice 
Charbonneau dissenting.

The grounds on which the plaintiffs claimed relief were (1) 
that the lease was ultra vires the Cotton Company, and (2) that 
the transaction was of a fraudulent character and amounted to 
a confiscation of the interests of the plaintiffs and other dissen
tient shareholders.

The Cotton Company was incorporated by letters patent in 
1890, with the object of carrying on the business of cotton manu
facturers. In 1900 the letters patent were superseded by the 
Dominion statute 63 and 64 Viet. ch. 98, which empowered the 
Cotton Company “to construct, acquire, operate and dispose of 
cotton and woollen manufactories of every description.”

Mn< tughten.

•Also reported. 28 Times L.R. 407.
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Although the Cotton Company paid dividends in the earlier 
part of its existence, at first at the rate of 8 per cent, and after
wards at 6 per cent., the management seemed to have been un
sound from the beginning. No reserve fund was formed. No 
provision was made for renewals. In 1899, on the appointment 
of a new man- ger, abo.it $2,000,000 was spent or misspent on 
machinery. The expenditure was made without the consent or 
knowledge of the Bank of Montreal, who were the largest cred
itors. Then application was made to the bank to provide for 
that expenditure. The manager was much dissatisfied, and it 
was a question with the bank whether they would find the 
money or make the Cotton Company liquidate their bills. Ulti
mately the bank consented to make the required advance on the 
company agreeing to issue bonds to the amount of $2,000,000. 
The bonds were underwritten by the directors and the principal 
creditors of the company, the Bank of Montreal underwriting 
for $500,000 and the president of the Cotton Company and his 
friends for a still larger amount. It was found impossible to 
dispose of those bonds on the market, either in Canada or Eng
land. The evidence was that “nobody would take them.” So 
the bank consented to carry ♦hem for a time. The directors had 
previously endeavoured to raise money by the issue of prefer
ence shares, but they got no support from the general public and 
very little help from shareholders. Towards the end of 1901 
payment of dividends was discontinued. The shares of the com
pany fell to 26 cents. The position of affairs was serious. The 
prospect of dividends was, as the manager of the Bank of Mont
real said, “very remote.” To add to the gravity of the situation 
ruinous competition was going on in the cotton business. The 
principal competitors of the Cotton Company were the Merchants 
Cotton Company, the Montmorency Cotton Mills Company, and 
the Colonial Bleaching and Printing Company. The cotton 
companies, ns Mr. Forget, the late president of the Dominion 
Cotton Company, said, “were fighting each other for all they 
were worth.” In that state of things on December 29, 1904, 
the Royal Trust Company, on behalf of a syndicate formed for 
the purpose of acquiring capital stock and a controlling influ
ence in the Cotton Company and its three principal competitors, 
sent a circular to the shareholders in the Cotton Company offer
ing to purchase shares in that company at 50 per cent, of their 
par value, payable half in 6 per cent, bonds and half in 7 per 
cent, preference stock of a new company then in course of for
mation, and afterwards incorporated by letters patent as the 
Dominion Textile Company. The offer was accompanied by a 
letter signed by the directors of the Cotton Company, stating 
that they had considered the offer in all its bearings and had 
come to the conclusion that it was a reasonable proposal backed 
by responsible parties and that they considered its acceptance



4 D.L.R.] Dominion Cotton Mills Co. v. Amyot. 303

in the best interests of their shareholders, and adding that they 
had as individual shareholders accepted the offer and recom
mended all their shareholders to do the same. The holders of 
24.467 shares in the Cotton Company out of 30,336 shares then 
outstanding accepted the offer of the Royal Trust Company and 
transferred their shares accordingly. Those shares were after
wards vested in the Textile Company. The Textile Company 
also acquired a preponderating influence in the three other com
panies and thus became in a position to manage the businesses 
ol the four companies as one concern. At first it was arranged 
that the Textile Company should sell the goods produced in the 
mills of the Cotton Company at a fair and reasonable commis
sion. Afterwards, as a simpler and more convenient mode of 
conducting the combined business, it was arranged that the Tex
tile Company should take a lease of the Cotton Company’s mills, 
and so the lease of November 10, 1905, was executed. It was in 
respect of that lease that the plaintiff's sued for relief, and 
the relief was confined to a claim to have the lease declared null 
and void.

It was difficult to sec what legitimate advantage the plain
tiff's could hope to obtain from the only relief they claimed. The 
lease, if not ultra vires, even though annulled by the Court, was 
capable of being ratified by the majority, who were, of course, 
interested in supporting it. The principles applicable to cases 
where a dissentient minority of shareholders in a company 
sought redress against the action of the majority of their asso
ciates, were well settled.

In order to succeed it was incumbent on the minority either 
to shew' that the action of the majority was ultra vires or to 
prove that the majority had abused their powers and were 
depriving the minority of their rights. It would be pedantry to 
go through the line of decisions by which those principles had 
been established. But there w as a passage in a recent judgment 
of this Board in the case of Burland v. Earle, [1902] App. Cas. 
63, which had the high authority of Lord Davey, so apposite to 
the circumstances of the present case that it might be useful to 
cite it at length. “It is,” said his Lordship, “an elementary 
principle of the law relating to joint stock companies that the 
Court will not interfere with the internal management of com
panies acting within their power, and, in fact, has no jurisdic
tion to do so.

“Again, it is clear law that in order to redress a wrong done 
to the company or to recover moneys or damages alleged to be 
due to the company, the action should Ik* prima facie brought 
by the company itself. These cardinal principles are laid down 
in the well-known eases of Fuss v. Ilarbottle, 2 Hare 461, and 
Mozley v. Alston. 1 Ph. 790, and in numerous later cases which it 
is unnecessary to cite. But an exception is made to the second 
rule where the persons against whom the relief is sought them-

V. c.
1918

Dominion



14 D.L.R.

IMP.

P.C.
11112

Dominion

Mills 
Co., Ltd.

Man molten.

Dominion Law Reports.

selves hold and control the majority of the shares in the com
pany and will not permit an action to be brought in the name 
of the company. In that ease the Courts allow the shareholders 
complaining to bring an action in their own names. This, how
ever, is a mere matter of procedure in order to give a remedy 
for a wrong which would otherwise escape redress, and it is 
obvious that in such an action the plaintiffs cannot have a larger 
right to relief than the company itself would have if it were 
plaintiff, and cannot complain of acts which are valid if done 
with the approval of the majority of the shareholders or are 
capable of being confirmed by the majority. The cases in which 
the minority can maintain such an action are therefore confined 
to those in which the acts complained of are of a fraudulent 
character or beyond the powers of the company. A familiar 
example is where the majority' are endeavouring, directly' or 
indirectly, to appropriate to themselves money, property, or 
advantages which belong to the company or in which the other 
shareholders are entitled to participate, as was alleged in the 
case of Mcnier v. Hooper's Telegraph Works, L.R. 9 (’ll. 350. 
It should be added that no mere informality or irregularity 
which can lie remedied by the majority will entitle the minority 
to sue if the act when done regularly' would be within the powers 
of the company' and the intention of the majority of the share
holders is clear. This may be illustrated by the judgment of 
Mellish, L.J., in MacDougall v. (jardiner, 1 Ch.D. 13. There is 
yet a third principle which is important for the decision of this 
case. Unless otherwise provided by the regulations of the com
pany, n shareholder is not debarred from voting or using his 
voting power to carry a resolution by the circumstance of his 
having a particular interest in the subject matter of the vote. 
This is shewn by the case before this Hoard of the North-West 
Transportation Company, Limit* d v. Ii< at 1 y, 12 App. Cas. 589. 
In that case the resolution of a general meeting to purchase a 
vessel at the vendor's price was held to be valid, notwithstand
ing that the vendor himself held the majority of the shares in 
the company, and the resolution was carried by his votes against 
the minority who complained.”

The first question, therefore, was: Was the lease of .Novem
ber 10, 1905, ultra vins? On that point there was really no 
room for doubt or argument. The Dominion statute of 1900 in 
express terms authorized the Cotton Company to dispose of its 
mills, and the lease which was impeached by the plaintiffs was 
a disposition within the letter of the statute.

The next question was: Had the majority abused their powers 
and deprived the minority of their rights ? The plaintiffs 
alleged that the lease was the result or outcome of a conspiracy 
on the part of the syndicate, which began by coercing or delud
ing shareholders in the Cotton Company into parting with their
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shim's lit an under value. And counsel, with the view of throw
ing light on the transaction impeached by the plaintiffs, dwelt at 
considerable length on the circular of the Koval Trust Company, 
the recommendation of the directors of the Cotton Company, 
and the short time which the shareholders had to make up 
their minds whether they would or would not sell their shares 
at the price offered. But the sale of the company’s shares to 
the Textile Company was not the gist of this action. No com
plaint, apparently, had ever been made by any one of the selling 
shareholders on the score of under value or on any other ground. 
And the majority of the directors not being members of the 
syndicate, after investigation and consideration, accepted the 
offer of the Royal Trust Company without acquiring or seeking 
to acquire any interest in the syndicate.

No doubt the syndicate hoped and expected to make a good 
thing out of the venture, and of course they offered the price 
which in their opinion would tempt a majority of the sharehold
ers to part with their shares. Un the other hand, it must he 
borne in mind that unless the venture were successful the secur
ity for the price offered would he of comparatively little value.

The plaintiffs had gone into a great deal of evidence for 
the purpose of shewing that there was a suspicion of some 
unfair dealing somewhere, and that the lease was granted at an 
under value. In their Lordships' opinion they had not suc
ceeded in proving anything of the kind. The hulk of their 
evidence consisted of a collection of directors’ reports in past 
years, in which the shareholders were presented with statements 
that would not hear close examination, and with a view of the 
position of the company that was over-sanguine if not extrava
gant. Nor had the plaintiffs, in their Lordships' opinion, suc
ceeded in shewing any oppressive conduct or any want of good 
faith on the part of the directors of the Textile Company or 
the directors of the Cotton Company nominated by the Textile 
Company, or any individual connected with the management of 
either of those companies. Oddly enough, one of the grievances 
of the plaintiffs was that they were not given an opportunity 
of taking part in the scheme, which they denounced as a fraudu
lent, conspiracy.

The evidence seemed to shew that the valuation which the 
directors of tin* Cotton Company placed on the assets of that 
company when the syndicate made their offer, was a fair and 
liberal valuation; that the Cotton Company was then going from 
had to worse; that there was no reasonable prospect of any 
revival of prosperity, and, what was still more important, that 
the terms of the lease were intended to he fair and are fair. 
In their Lordships’ opinion the ease of the plaintiffs failed on 
both grounds and they had no hesitation in advising his Majesty 
that the action should he dismissed.

dll

IMP.

!\
1012

Don i mon 

Mu i ~
Co., Ltd. 

a M YOT.

Appeal allowed and action dismissed.
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STEWART v. SAUNDERS.

Manitoba King's Bench. Trial before Prendergast, ,7. June 13, 1912.

1. Trusts (8 IB—6)—Share in option to purchase—Failure to con
TRIBUTE ONE-HALF OF PAYMENT—PAROL TRUST.

Where the plaintif! failed to furnish funds to make a large initial 
payment for property the defendant had an option to purchase, as 
the former had undertaken to do in consideration of an agreement for 
a one-half interest in the property, the defendant will not. upon him 
self furnishing such funds and purchasing the property, he declared a 
trustee for the benefit of the plaint iff as to an undivided one-half 
interest therein.

2. Contracts i 8 I E 4—80)—Parol agreement to furnish part of pur
chase price—Demand—Notice of repudiation of contract. 

Where the plaintiff, who had agreed, in consideration of a half inter 
est in property the defendant purposed to purchase, to provide a large 
sum fof the initial cash payment, instead of doing which he claimed 
to have found a purchaser for the property, hut upon terms the 
defendant refused to accept, ami also attempted to obtain an option 
on the property to the exclusion of the defendant, the latter is relieved 
from making a demand upon the plaintiff to furnish the money 
necessary for such payment, or of giving him notice of the repudiation 
of such agreement.

3. Partnership ( § IV—HI I—Parol agreement—Option to purchase real
estate—Payment fob option—Default in making first pay 
ment—Return of advance.

The fact that the plaintiff, who claimed that the defendant was a 
trustee for him in respect to a one-half interest in property the latter 
purchased and in which the plaintiff was to have such an interest 
upon providing a large sum for the initial payment, advanced the 
defendant $500 as one-half of the sum the latter was to pay and did 
pay the owner of the property in order to obtain an option thereon, 
which was subsequently applied as a part of such initial payment, the 
balance being furnished by the defendant upon the plaintiff’s failure 
to do so. does not make the defendant a trustee for the plaintiff, not 
withstanding the #500 was not returned the plaintiff until fourteen 
days after the defendant made such initial payment.

Trial of an action to have the defendant, who was a jeweller 
at the time of the transactions in question, declared a trustee for 
the plaintiffs, who are partners as real estate agents, as to on 
undivided one-half interest in an agreement for sale of certain 
lands wherein one John William Gunn appears as vendor and 
the defendant as purchaser.

The action was dismissed.
Messrs. Ii. .1/. Dcnnittoun, K.C.. and O. IV. Jameson, for 

plaintiffs.
Messrs. ,/. K. O'Connor. K.C.. and E. li. Levinson, for de

fendant.

Prend erg ast, J. :—The evidence, in my opinion, establishes 
the following facts :—

The defendant had Gunn’s promise that upon being paid 
$1 000 within a day or two he would give him a 30-day option 
for the purchase of the said lands at $38.800 on the following

Prendcrgsat, J.
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terms: One-quarter cash, and the balance in three equal annual 
instalments bearing interest at 1» per cent. This was in the fall 
of 1911. He then proposed to plaintiff (Stewart) to take a half 
interest in the deal, making it a distinct and absolute condition, 
as I find, that he (Stewart) should provide for the whole of the 
cash payment, amounting to $14,700. payable at the expiration 
of the option. Stewart accepted, and gave the defendant as his 
half of the deposit a cheque for $000, which the defendant had 
credited to his account in the bank, and which was duly hon
oured. That the defendant distinctly made his offer subject to 
the condition stated and that Stewart so accepted it, as I find, 
seems to me the essential fact on which the issue revolves. The 
following day. being on October 30th, the defendant gave Gunn 
his cheque for $1,000 and secured from him a written option 
on the said terms in his own favour.

A few days later Stewart left for the United States. The 
defendant says Stewart told him he was going there to finance 
the cash payment; but it seems that Stewart’s intention, what
ever he may have said, was rather directed to selling the property 
before the cash payment came due.

During Stewart’s absence Walker had several interviews with 
the defendant and again saw him either alone or with Stewart 
after the latter’s return.

According to the plaintiffs, who deny first of all that the 
defendant’s proposition to Stewart was subject to the condition 
that he should finance the first payment, the result of the sub
sequent interviews was that the defendant authorized Walker 
to close a sale of the property that the latter had arranged with 
one Kenny acting for the International Realty of Oskosli. that 
he undertook to pay the plaintiffs $1,000 for their financing his 
half of the cash payment to Gunn, and agreed that there should 
also be allowed to them out of the property a commission of 2'j 
per cent, for securing a purchaser, as well as 5 per cent, to 
Kenny “if he were found legally entitled to it.” Even on the 
evidence given by the plaintiffs, every one of those contentions is 
suspicious. As to the alleged proposed sale to the International, 
there is altogether lacking that corrolxiration which one would 
expect, to shew that there really was such a transaction and 
that it was a bond fide one. The tenus of this sale were also 
so unsatisfactory as to make it most unlikely that the defendant 
should accept them in his circumstances. As to financing the 
defendant’s half of the cash payment to Gunn, Walker admits 
that he had agreed at one time to “take care of it for him” 
without remuneration, and the reason he gives for asking $1,000 
later is not at all satisfactory. It also appears from the plain
tiffs’ examination for discovery, as well as from certain parts 
of their testimony at the trial, that they also took the position 
that the 2K per cent, commission to themselves was to be paid
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ground Kenny, who was virtually the purchaser in the proposed 
sale, stated to he to the International, should be entitled to 5
per cent, or any other commission.

I believe, as the defendant contends, that lie refused to con
sent to the proposed sale because, as be expressed it, “while the

l'ri mlvrgait, J.
price was excellent, the terms of payment were utterly rotten," 
and that with respect to the $1,000 allowance and the two com
missions, which the plaintiffs said he “would have to agree to or 
the deal would be off." he, after protesting that this was not 
the original agreement with Stewart, declared before leaving 
them that he “would not in any form consent to such an arrange
ment unless he had to." lie explained in evidence that what 
he meant by this was that the plaintiff's bad purposely allowed 
the time for exercising the option to draw near to a close, that 
lie was doubtful of being able to secure the cash payment, and 
that in his failure to do so it would still be better for him to 
accept their terms and have something than have nothing at all.

The plaintiffs did not approach the defendant after this last 
interview. They say they were suspicious of him, giving there
for reasons which do not seem satisfactory, and also that his 
request made at one time that they should bring to him the cash 
payment to be made to Gunn was unbusinesslike and unreason
able. Surely they should have at least made the modified pro
position to either give him the amount in the shape of a cheque 
payable to Gunn, or to pay Gunn directly. At all events, the 
next step to be taken in the matter was to make the cash pay
ment which they had undertaken to procure ( either condition
ally or unconditionally), and it behooved them to take a definite 
position in the matter, unless they should be considered as having 
done so by stating that if lie did not accept their terms “the 
deal would be off.”

Neither did the defendant approach the plaintiff's. lie first 
went to work and tried to procure the amount required for the 
first payment. Then he got word from Gunn, who testifies to 
that effect, that the plaintiff's were endeavouring to secure from 
him an option upon the property for themselves on the repre
sentation that the defendant “could not put up the money and 
would fall through." The defendant eventually secured, partly 
from his brother and partly by mortgaging his wife’s property. 
$13,700, which he paid to Gunn, and which, with the $1,000 paid 
for the option, made up the cash payment.

In my opinion the plaintiff's, by their conduct, relieved the 
defendant of the obligation of making any demand on them or 
giving them any notice of repudiation or otherwise.

The plaintiff's lay stress on the fact that it was only on De
cember 4th that they were paid back the $500 which Stewart had 
contributed to the $1,000 deposit on the option, and that as this
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deposit was eventually made part of the cash payment, they have 
in reality thus paid part of the same. Hut the delay of some 
twelve days is not considerable, and the plaintiffs should not 
complain in any event of the consequences of their having gone 
hack on their undertaking and put the defendant in a position 
of embarrassment as they did.

There are also other matters of defence, amongst others the 
Statute of Frauds, which, on the above findings of fact, 1 do not 
deem it necessary to deal with.

The action will be dismissed with costs.
Action dismissal.

WELLAND COUNTY LIME WORKS CO. v. AUGUSTINE.

Ontario Hi oh Court. Trial before Royd, C. Mail 20, 1012.

1. JUDGMENT ($ IT D (1—13(1)—ItEH JUDICATA---- ÎOINT AGREEMENT—.TVtXV
MINT AS TO (INK PARTY—SvilSKQVKXT ACTION AGAINST TIIK OTHER.

The decision adverse to the plaintifT company in a previous notion 
in which it sued another person who jointly with the present defen
dant had entered into the contract in question with the company, hy 
which previous decision it was held adversely to the company that 
both the present defendant, not a party to the previous action, and 
the party then sued were entitled to certain rights against the plain 
till as to the supply of gas and that the cutting oil" of the supply to 
the defendant in the first action operated as a forfeiture in favour of 
the present defendant of the plaintiff company’s claim to an oil and gas 
lease over liis farm, operates ns re* jwlieata in bar to the company’s 
second action as regards the same points of controversy.

\ Wellanil County Lime Works v. Shurr, 1 D.L.H. 913. 3 O.W.N. 
Tl.i. 21 O.W.R. 4R0. specially referred to.]

Action for mi injunction and damages in respect of an 
alleged breach of an agreement.

The action was dismissed.
The ease of Welland County Lime Works v. Shurr, 1 D.L.R. 

013, 3 O.W.N. 715. 21 O.W.R. 480. is founded upon the same 
state of facts, and the present defendant was there held to be a 
party to the contract, although not made a party defendant in 
the former action. The plea of res judicata was raised in the 
present action amongst other defences.

W. M. German, K.C., and II. II. Morwood, for the plaintiffs. 
S. 77. Bradford, K.C., and L. Kinnear, for the defendants.

Boyd, C. :—The plaintiffs’ rights in this ease an
agreement made between them and the defendants on the 20th 
November. 1903. By this the defendants agreed to give to the 
plaintiffs the usual oil and gas leases of their respective farms, 
“to continue so long as the plaintiffs continue to comply with 
the conditions agreed upon.” The condition was. mainly, to 
supply, free of charge, sufficient gas to heat the defendants’ 
houses.

A well was made and gas procured from it on the lands of 
one of the defendants. Shurr. From this source gas was sup
plied by the plaintiffs to both defendants down to June, 1011.
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when the plaintiffs cut off the supply of gas to the house of the 
defendant Augustine, and thereafter called upon Shurr to 
execute a lease of the gas wells as to his land. The defendant 
Shurr refused; and, in conjunction with Augustine, cut off the 
plaintiffs’ pipes on his land and so stopped the supply of gas 
from the well in question so far as the plaintiffs were concerned. 
Then an action was brought by the company, in July, 1911, 
against Shurr alone, to restrain him from interfering with the 
gas well, and that he be ordered to carry out the terms of the 
agreement (i.e., as to the granting of a lease). This action was 
tried before Mr. Justice Sutherland, who granted the relief 
sought, and referred it to the Master to settle the terms of the 
lease; see Welland County Lime Works Co. v. Shurr (1911), 
3 O.W.N. 398. Upon appeal to a Divisional Court this decision 
was reversed and the action dismissed, Welland County Lime 
Works Co. v. Shurr, 1 D.L.R. 913, 3 O.W.N. 715, 21 O.W.R. 
480. The Court held that the agreement was a joint 
one and not severable as to Shurr; that both were entitled to be 
supplied with gas; that the plaintiffs had no right to cut off 
Augustine and retain a right or claim as against Shurr; and it 
was further held that the plaintiffs had no right to demand a 
lease from Shurr because the plaintiffs had ceased to supply 
gas to Augustine; and, therefore, the term for which the lease 
was to be granted had been ended by the action of the plaintiffs. 
This last ground of decision clearly indicates the opinion of the 
Court that the plaintiffs had by their own act forfeited their 
rights under the agreement, and had no locus standi in Court. 
That judgment of the Divisional Court has been taken to the 
Court of Appeal, but the appeal has not yet been argued.

In this state of affairs, the present action was brought by 
the plaintiffs against both defendants, on the 9th April, 1911, 
based, as the other, upon the written agreement between the 
parties as to the gas, made in 1903. There is the further allega
tion that, on the 1st March last, the defendants, without legal 
authority, took possession of the gas wells and have since pre
vented the plaintiffs from taking gas therefrom. This is ex
plained in the evidence as being done upon faith of the judgment 
in the Divisional Court by the defendants. The relief asked is 
by way of injunction and damages. No evidence was given 
materially affecting the situation other than that taken on the 
first trial, which was put in as evidence in this case.

Among other defences, the plea of res judicata is relied on. 
That appears to be a sufficient defence; for, substantially, what 
was determined by the Divisional Court is, that the plaintiffs 
have forfeited their contract by non-compliance with its condi
tions; and the former judgment did not simiWy decide that the 
action could not be maintained on account of the absence of 
parties. Non-joinder was pleaded in the former action, but the
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three Judges held upon the merits that the plaintiffs had lost 
their right to claim a lease from the defendant Shurr of the oil 
well on his premises. Apart from a lease or the right to a lease, 
the plaintiffs have no right to or ownership over the well sunk 
on Shurr’s land, though the plaintiffs may have been at several 
thousand dollars’ expense in sinking it.

While the forfeiture declared by the Court continues, it is 
not competent for the plaintiffs now to litigate as if they were 
the aggrieved party. They must, by some means, if possible, get 
rid of this disability before they can be rightly in Court as to 
the gas well. It may be that a proper application to the Court 
of Appeal would result in opening up the controversy by adding 
the co-contractor Augustine on that record and by obtaining 
relief from the forfeiture upon proper terms. But this is, of 
course, merely a suggestion: for, if that former judgment stands, 
it is a complete bar to the relief now sought by the plaintiffs 
and, if it is reversed, the plaintiffs will obtain all that is sought 
permanently which they had only temporarily under the judg
ment of Mr. Justice Sutherland. In either view, the present 
action seems to be not well-advised; and I see no other course 
but to dismiss it with costs.

Action dismissal.
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REX v. BOUCHARD
(Quebec Court of the Sautions of the Peace, C. Laniiclicr, J. June 20, 1912.

1. Habeas corpus (6 I B—7)—When proper remedy.
Halica# corpus, and not an application to a n i-tratc for tlic re

lease of a person remanded by him to custody. - the proper mode of 
inquiry as to whether hi# detention was illegal

2. Criminal law (6 II H—85)—Procedure—-Di i mining sanity of ac
cused—Remand in absence of a< ed—Can. Crim. Code
(1900) sec. 722. sub-sec. 4.

Where a person was brought before a magistrate upon a written 
complaint for an assault upon his wife, who, in her deposition, swore 
that the accused had twice i>een confined in an insane asylum, and that 
since his release therefrom he had continually threatened her with 
death, and the magistrate remanded the accused to gaol after directing 
an examination to be made by experts as to his sanity, the magistrate 
lias discretion under sub-sec. 4 of sec. 722 of the Crim. Code (19061, 
eight days later, on their report not having been made, to sign an
other remand in the absence of the accused.

[Ite Sarault, 9 Can. Crim. Cas. 448, distinguished.]

QUE.

, v |.

1912 

tune 20.

An application on behalf of the prisoner for his release from statement 
custody on the ground that the second remand by the magistrate 
was signed in the absence of the prisoner.

The motion was refused.
J. E. Bedard, K.C., for the Crown.
Oscar Morin, for the prisoner.
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QUE. Lanoelier, J. :—The defendant was arrested for assault upon
('. s. I*. 

I1U8
the complaint of his wife. In her deposition she swears that on 
two occasions, namely, in 1D1 >7 and in 1910, her husband was

Rkx
confined in a lunatic asylum and that since lie has left it he Ills 
constantly threatened her with death, when on the 27th of May

Rm ( HARM. he assaulted her.
When arrested the accused appeared before me and 1 ordered 

to send him to gaol upon a written remand and at the same time 
I also ordered that he should be examined by medical experts as 
to his sanity. Light days after, the experts not having made 
their report, I signed another remand, without the actual pre
sence of the accused, because the medical experts had not yet 
made their report.

The counsel for the defence made a motion to have his client 
liberated, based upon the ground that the second remand was 
signed in his absence.

The rule for remand is fixed by art. 722 of our Criminal Cede 
(1900) at sub-sec. 4, it is said:—

4. Whenever nny justice adjourns the hearing of any case he may 
suffer the defendant to go at large, or may commit him to the common 
gaol or other prison, etc., or to such other safe custody as such justice 
think fit.

It was argued by the defence that the detention of the accused 
was illegal and that my jurisdiction was exhausted. And to sup
port that contention the case of lie Sarault, 9 Can. Grim. Cas. 
448, which is pretty much like the present one, was cited. How
ever, in that case the defence lmd proceeded by way of hnbtas 
corpus, which is the proper mode of ascertaining whether the 
accused is illegally deprived of his liberty.

In the case of lie Sarault, 9 Can. Crim. Cas. 448, the facts 
were not the same as in the present one. When arrested the 
accused had given signs of insanity, and the magistrate, in
formed of these facts by the constables, had remanded the pri
soner without the latter being brought before him, and ordered 
a medical examination.

The Court of King’s Bench presided by the late Mr. Justice 
Hall based their decision to liberate the accused upon that 
ground.

Although, *ni<l Judge Hall, the motive of the magistrate in remand 
ing the prisoner was a commendable one, yet there was an absence of 
a condition which appears to me to involve a principle of safeguard 
of the highest importance for the liberty of the subject, the order was 
made upon verbal, unsworn statements, presumably of constables, and 
not within the hearing and view of the accused, who, in reality, was 
neither confronted with a complainant or seen by the magistrate.
In the present pane it was quite different : I lmd liefnrp me the 

affidavit of the wife, in which it was stated that twice her hus
band hail been sent to a lunatic asvlnm and that since he had
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been out he li.ul constantly threatened her with death, till he
assaulted her on the 27th of May last.

Vpon that complaint I issued a warrant and the accused was
brought before me and I ordered that he should he sent to gaol 
to he examined by medical experts, which order appears on the 
face of the record. At the expiration of eight days I signed 
another remand, which was unnecessary, because the accused was 
kept in virtue of a sentence, i.e., the medical examination.

Our Code gives some latitude in such a case, when it says, 
“or to such other safe custody as such justice think tit."

I am of opinion that the only mode of verifying if a person 
is detained illegally, is by habeas corpus and not by a motion 

The counsel for the defence has contended that my jurisdic
tion was exhausted. If such is the ease how could I order the 
liberation of the prisoner? Vpon a writ of habeas corpus the 
Judge might give such an order. Motion dismissed.

Applicatiou refus* #/.

HUEGLI v. PAULI.
Ontario Hitjh Court. Trial before Boyd, C. March 27. 1912.

1. ( II ARM IKS AND CHURCHES (§ l C—24)—PROPERTY BIGHTS—SALE OK PRO-

ONT.

H.C. f. 
1912

PEBTY—KhillTS OF MAJORITY OF CONGREGATION.

\N livre a church, to which certain lamia arc conveyed in |>erpetunl 
trust for its maintenance, is organized on a congregational basis, the 
view of the majority prevails, and no breach of a general trust occur- 
bv the conversion of the lands pursuant to direction of tlie majority of 
the congregation; and resolutions to change the plais* of worship ami 
sell the lands deeded to the trustees of the congregation are matters 
of congregational competence and are conclusive against dissident 
mendiera of the congregation.

| Xcicburgh Reformed Church v. Princeton Theological Seminary 
< 1 H.J7 ), 4 X.J. Eq. 77; and Pine llill Lutheran v. St. Michaels Eean- 
yi lirai I I Silt i. 4K I'a. St. 20. followed.!

2. Parties <8 I A—11a)—Breach of trvht—Cestui que trust—Plain
TIFF HVING OX BEHALF OF HIMSELF AXII OTHER MEMBERS OF CON
GREGATION.

The rule is well aettled that a mendier of a society or church con 
gregation may sue on behalf of himself and all other mendiera of the 
congregation to prevent a breach of trust as to which they have a legal 
interest to intervene.

3. Charities ami churches (8 If—27a)—Unincorporated association
—Rights of dissident members to property op original body.

Dissjiient mendiera of a church organized on an inde|*endent or con
gregational basis, who band themselves together with others in a new 
organization, are an olf-shoot from the old Imdy. ami. therefore, have 
censed to lie a part of it. and can have no right as once mendiers of 
the original body to claim any part of the property vested in trustees 
for that original Imdy.

4. Charities and ciu rches (SI C—22)—Statutory power to sell
church property—Capacity—R.S.O. 1H97. ch. 307, sec. 23.

R.S.O. 1997. ch. 307, sec. 23. gives power to s«*l| land held by churches 
in trust, when it become* unnecessary to hold it for the religious 
use of the congregation, and it i< deemed advantageous to sell, but
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without disturbance nf special trusts, the aim of the statute lieing 
to give a right of alienation to a religious body holding lands by 
trustees capable of perpetual succession.

5. Charitiks and churches ($ I C—24)—Holding title to church lot 
—Removal of church to another lot.

Where a given trust deed provides a specific event when “the church, 
for which the trust was created shall lose its visibility and cease to 
exist,” this cannot be i.j t<. have happened where the church con 
gregation has merely moved to another location.

C. Charities and churches (g I D—39)—Discretion as to beneficiaries 
—Vacating site of church—Continuity of trust.

Vacating the site of a place of worship by a church organized upon 
a congregational basis pursuant to a special trust granting the site 
to the church for that purpose, does not amount to a cesser of the 
existence of the beneficiary.

[Compare Parish of 8t. Stephen's V. Parish of 8t. Edward's, 2 D.L.R. 
594. a decision of the Supreme Court of Canada affirming the King's 
Bench of Quebec.]

7. Charities and churches (8 1C—24)—Deed to church trustees— 
Permanency of site.

A deed of land to church trustees upon trust that the land shall be 
forever held and enjoyed for the use of the members of a s|iecified local 
church and that rents derived from any portion of the site shall be 
applied towards the upkeep of the meeting-house thereon, is a trust 
which forbids a change of site so long as a congregation exists.

Action for a mandatory injunction requiring the defend
ants. the trustees of an Evangelical Lutheran Church in the town 
of Stratford, to reopen for public worship their disused church- 
edifice, and to allow the plaintiff Huegli to conduct services 
therein; for a declaration that the plaintiffs were entitled to 
have the trusts of the deed of the land upon which the building 
stood carried into execution ; for an injunction restraining the 
defendants from leasing or selling the building or the land and 
from using or allowing it to be used for purposes other than 
those declared in the trust deed ; and for other relief.

The action was dismissed.
F. II. Thompson, K.C., for the plaintiffs.
R. S. Robertson, for the defendants.
March 27. Boyd, C. ;—This is a church case, not involving 

questions of doctrine, but only those of property. All the liti
gants are of the Evangelical Lutheran denomination, holding 
the doctrines set forth in the unaltered Augsburg Confession, 
and both parties claim conflicting rights under one and the same 
deed of trust.

The plaintiffs’ statement of case appears simple ; but, upon 
the development of the facts at the trial, questions arise of 
difficult and complicated character which have not been con
sidered by our Courts. I do not purpose to deal with more than 
are necessary to determine this action. Three plaintiffs are on 
the record, but at the hearing they asked leave to sue “on behalf 
of others.” An initial difficulty arises as to “who arc the 
others?” That remains as yet undefined. The defendants are
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There are two “special trusts” (to use the phrase of the 
deed): first, that the premises shall be forever hereafter held 
for the use of the members of an Evangelical Lutheran Church, 
which shall be exclusively composed of persons holding the 
doctrines of the said Augsburg Confession; and, second, “that 
the trustees shall at all times hereafter permit any minister, he 
being duly authorised by the said Evangelical Lutheran Church 
to conduct the worship thereof, to officiate in the church existing 
or which may hereafter be built on the said lot according to 
the ritual ... of the said Church, and shall also apply the 
rents and profits derived from any portion of the said lot or 
the buildings erected thereon towards the maintenance of public 
worship in the said church or meeting-house according to the 
rules ... or towards the repairs or improvement of the 
said property, and to no other purpose whatsoever.”

It is to be noted that the word “church” is used in two 
senses in different parts of the eonvevanee: at times referring to 
the religious society, and again to the particular meeting-house 
on the premises.

The recitals shew that the conveyance was obtained under 
the powers conferred upon religious societies by the provincial 
statute then in force. 36 Viet. ch. 135. see. Iff. which provides 
that “in every case the special trusts or powers of trustees

alleged to be and are the trustees of the legal estate in the 
church property in question, and breaches of trust are com
plained of. No doubt, the rule is well settled that a member of 
the society may sue on behalf of himself and all the members of 
that society to prevent a breach of trust; or it may lie that, if 
he stands alone, he may sue in his own name for an injunction; 
Imt it must appear that he has a legal interest to intervene. So 
I pass for the present from the question of parties and the 
locus standi of the plaintiffs.

The trust property was acquired in July, 1874. by convey
ance in fee simple from Alexander Grant, of Stratford, for an 
expressed consideration of $200. The conveyance is made to 
three persons appointed to be trustees (under the statute then 
in force. 36 Viet. ch. 135(0.), respecting the property of religi
ous institutions), for the purposes therein set forth. The recitals 
shew that a then existing religious society or congregation of 
Evangelical Lutherans had occasion for the land purchased and 
conveyed as a site for a hou.se of public worship, and had ap
pointed three persons to hold in perpetual succession, under the 
name of “The Trustees of the Stratford Evangelical Lutheran 
Church,” for the use of the said society and upon the trusts 
thereinafter set forth.

21—4 D.I..R.
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not be affected or varied by any of the provisions of this Act." 
That clause is carried into the latest revision of the same Act

HTU
(R.S.O. 1897, ch. 307, sec. 23). This Act gives power to sell tin* 
land when it becomes unnecessary to he held for the religious 
use of the congregation, and it is deemed advantageous to sell.
etc. : sec. 7 of 3G Viet. ch. 135.

This original society built and took possession of a meeting 
house on the said land, and occupied the place for religious uses 
down to the 13th December, 1908, when the premises were 
vacated under the following circumstances.

The congregation was growing from year to year, and it 
became a question whether the old building should be repaired 
and extended or another site should be procured and a new 
building erected.

By the record in the church minutes it was, on the 17th 
December, 1900, resolved unanimously that a new church 
should be erected. There was some fluctuation of opinions and 
of resolutions as to the locus; but finally it was moved and 
carried at a meeting of the congregation held on the 24th Janu 
ary, 1908, that a new lot should be bought, and on the 28th 
August of the same year that the old lot should be sold. This 
vote also appears to be practically unanimous, only one person 
fwho is one of the plaintiffs, Allstadt) voting “nay.”

The new building being put up on the new lot, the congrega
tion as a whole took possession of the new building, in Erie 
street, on the 13th December, 1908, when the new meeting
house was formally opened. There does not appear to have been 
what is called a “split” in the society. Some members may 
have been reluctant or inert, but only the one who voted “nay” 
upon the question of sale is in evidence as being actively dis 
sident. The pastor of the society that moved into the new build 
ing says, “Practically the whole congregation went with me.” 
He names the plaintiff Allstadt as the only exception. Another 
plaintiff, Raeey, was active in support of the new movement, 
and voted in favour of it at the meeting.

After vacating the old site, the trustees, acting on the 
direction of the congregation, rented the building thereon, and 
applied the surplus of rent, after paying taxes and insurance, 
for the benefit of the congregation and of the new site. The 
trustees also, in like manner, sold four feet of the land, and are 
now offering the rest for sale. The trustees of the Erie street 
lot (now defendants) claim to be the legal owners of the old 
site; and this is not in effect questioned by the plaintiffs in 
the present case. The object of the suit is to restrain the sale 
and to get a right of entrance to the old building (which is in 
Cambria street) in order to make use of it for religious services
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in the interest of a body of people represented by the plain
tiffs. This movement in regard to the new body began in Febru
ary, 1911, by the forwarding of n petition with twelve signa
tures to the plaintiff Iluegli, who is an Evangelical Lutheran 
clergyman of the Synod of Missouri, and in good standing as a 
member of that Synod, inviting him to take up ministerial work 
in Stratford. He came, and a hall was rented on Downey 
street, and there he began to organise a congregation, and was 
joined by the plaintiff's Raeey and Allstadt and two or three 
others who had been members of the congregation :
in Cambria street, and also by some outsiders, aggregating in all 
about twenty members—the whole number of present adherents 
in Downey street hall being about one hundred.

To go hack now to an analysis of the petitioners and their 
standing in the Cambria street church at the time it was re
solved to build a new meeting-house on another site, we find 
that five of these were not members of the old church ; one, Ilem- 
hruch, was not in good standing since 19(Hi, and had no right to 
vote in the old church; and of the remaining six, Homan at
tended the Erie street meetings for a while; Schroeder sub
scribed for the building of the new church, and became liable on 
the bond for its debt, and also attended at Erie street for a 
while; Wolf subscribed towards the new building and went over 
with the majority; Redding is now a member of the Erie street 
church and in good standing (i.e., making his payments, etc.); 
Raeey went over with the rest to Erie street church, and. as 
has been stated, was an active advocate of the change; and the 
last <d* the twelve, Allstadt, is the only one who has opposed 
and stood aloof from the new movement.

The situation as it has been developed is not provided for 
in the four corners of the deed of trust. Only two conditions 
are there dealt with: (1) when all is going on in due course by 
the occupation and religious use of the trust property by the 
congregation of the Stratford Evangelical Lutheran Church; and 
(2) when the church for which the “trust was created shall lose 
its visibility and cense to exist"—then the control of the pro
perty is to pass over to and vest in the nearest Evangelical 
Lutheran Church of the same faith and order.

The action is framed on the theory that this second situa
tion has arisen—by assuming that the vacating of the old site 
is equivalent to the cesser of existence of the beneficiary. This 
proposition cannot, it seems to me, he sustained. The church 
in possession under the deed of trust has, for sufficient reasons, 
decided no longer to remain on the trust property; and the ques
tion as to what is to he done with that property cannot lie solved 
by reference to this latter provision in the deed of trust.

The newly organised body, containing a few members of 
the former church society, has applied for leave to enter upon

ONT.
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0NT the old site, by notice about the 12th April, 1911 ; and, failing
H.C.J. to Ket satisfaction, this action is brought on the 1st February.

1912 1912, seeking a mandatory order on the defendants to enforce
the reopening of the church and to allow the plaintiff Huegli to 

IU miu conduct public worship therein, and for a declaration to have
Pauli. the trusts of the deed carried into execution, and to have the

c “1® 8ta.ve(l an(l the rents applied under the trust to the old site
By the terms of the deed, the land is held on the special 

trusts that the same shall be forever held and enjoyed for the 
use of the members of an Evangelical Lutheran Church, and 
that the rents, etc., shall be applied to repairs and improve
ment of the said property, and to no other purpose whatsoever.

The plaintiffs’ broad contention is, that the lands cannot be 
sold and that the rents (if any) cannot be diverted from the 
perpetual purpose of repairing and improving the trust pro
perty. They claim to represent some of the beneficiaries, being 
members of the original congregation for whose use and benefit 
the trust was created, and that the majority cannot by any vote 
or action overrule and extinguish their rights and claims.

The broad contention of the defence is, that there is no pri
vate right of action; that the beneficiary is the society or con
gregation, and not any individuals of it; and that the society as 
a whole is represented by the Erie street church. As to the 
sale and the application of the rents, they invoke the benefit of 
the statute referred to in the deed; and say that, even if the 
rents were misapplied, it is a grievance to be complained of 
by the Attorney-General, and not by the plaintiffs.

This Act, no doubt, provides for the sale and leasing of church 
lands when it becomes unnecessary to retain them for religious 
use, upon the consent being obtained of a majority of the 
members present at a meeting duly called for that purpose; 
and, so far as all necessary preliminaries are concerned, this 
place may well be sold or leased if the Act applies. But the 
plaintiffs rely on sec. 19 of the Act (sec. 23 of the present Act), 
which provides that in every case the special trusts or powers of 
trustees contained in any deed shall not be affected or varied 
by any of the provisions of the Act. In this deed we find ex
pressed as “special trusts:” (1) that the land shall be forever 
hereafter held and enjoyed for the use of the members of an 
Evangelical Lutheran Church; and (2) that the rents and profits 
derived from any portion of the said parcel of ground or the 
building erected thereon shall be applied towards the mainten
ance of public worship in the said church or meeting-house, to
wards the repairs and improvement of the said property, and 
for no other purpose whatsoever. This last special trust is 
peculiarly emphatic in being impressed on the very place and 
the building (the meeting-house) thereon.
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Unless I can nullify these special trusts, the land cannot 
he sold or the rents diverted to another place. And, as I read 
the statute, it forbids the nullification of these special trusts. 
The effect of this statute has not been considered, 1 believe, by 
the Courts in the aspect now presented. The aim of the Legis
lature appears to he to give a right of alienation to a religious 
body holding lands by trustees capable of perpetual succession. 
The statute leaves out cases of special trust and deals with 
lands held by the corporation on the general trust or obligation 
of using the property for the purposes contemplated at its 
creation.

Apart from special restraining trusts, when the body 
outgrows its building, and the majority decide that it has become 
necessary and advantageous to dispose of the property with a 
view of removing to a more convenient situation, then the 
statute promotes the benefit of the body by sanctioning such a 
course; and a sale so had, which is a conversion of the present 
property, cannot be regarded as a diversion or a breach of trust.

But, if words are found in the conveyance which forbid a 
change of site, the statute does not mean to violate that term of 
the contract, but lets the parties abide by the bargain they 
have made when the property was acquired. By the terms of 
this deed, the land is bought for the possessory use and benefit 
of the particular local church as a congregation, and is to be 
maintained and improved in perpetuity. The rents and profits, 
if any, are to be invested in the meeting-house and otherwise 
on the particular site; the congregation is tied down to that spot 
as their place of worship so long as the congregation exists. In 
brief, the trust inheres in the title, and so passes to the succes
sive trustees indefinitely in futuro—not to be interrupted by a 
sale out and out. This is my reading of the statute and of this 
trust deed—but the result does not enure to the benefit of the 
plaintiffs.

Now the present trustees, the defendants, hold this land 
in trust for the particular church so long as it exists and can be 
traced and identified. The Stratford Evangelical Lutheran 
Church of the deed had power to change the place at which its 
services should be conducted and also to change its name to that 
of the “Erie Street Church.” These changes of local habitation 
and name are matters of ecclesiastical concern and cognizance, 
with which the Courts have nothing to do. The organisation 
of this particular church is based on the Independent or Con
gregational system, in which the voice of the majority of the 
members prevails. The minority, however small or large, is out
voted by the action of the majority, and the resolutions to vacate 
the old place, to sell or rent it, and to move into a new building 
on a new site, are all matters of congregational competence, and 
are conclusively settled as against the plaintiffs. The identity of
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the beneficiary church is established in favour of the body repre
sented by the trustees, the defendants. The few who went out 
and banded themselves together with others in a new organisa
tion, worshipping in the Downey street hall, are an offshoot 
from the old body, but thereby have ceased to lie a part of it, 
and can have no right as once members of the original body to 
claim any part of the property vested in the trustees for that 
original body: see per Dickerson, J., in Newburgh Associate lb 
formed Church Trustees v. Princeton Theological Seminary 
Trustees (1837), 4 X.J. Eq. 77, and Pine Hill Lutheran Con
gregation Trustees v. St. Michael's Evangelical Church of Pine 
Hill ■ 1864 . l" Pa. St. 20.

That appears to be the situation as regards the religious or 
ecclesiastical aspect of this controversy. None of the plaintiffs is 
a corporator or beneficiary because not a member of the old 
church. Hut that leaves untouched the consequences of this 
congregational act of removal in a legal point of view, as affected 
by the legal breaches of trust begun in part and in process of 
consummation by the sale of the land.

It may be well now to deal with the plaintiff Huegli, who is 
an outsider (so to speak) and stands alone in his claim. Assum
ing the non-existence of the church, the plaintiffs invoke that 
part of the deed which provides that, if the church loses its 
visibility, the land forthwith vests in the trustees of the nearest 
Evangelical Lutheran Church, which in this case happens to be 
the Erie Street Church, and the defendants the trustees. If 
so vested with the land in this character, the deed provides that 
the trustees shall be under obligation to open the church for 
regular or occasional services to any minister or missionary of 
the Evangelical Lutheran denomination holding the doctrinal 
views of the Augsburg Confession aforesaid. This requirement 
is fulfilled by Mr. Huegli, who is in good standing as a member 
of the Synod of Missouri, and is presented by the newly organ
ised church on Downey street as a fit and proper person to be 
inducted for the time being in connection with the services to 
be resumed on the site owned by the defendants. The differ
ence between this part of the trust and that which relates to 
the regular sendees held when the building is occupied by the 
original church is, that in the latter ease the clergyman who has 
the right of entrée is one “duly authorised by the said Evange
lical Lutheran Church to conduct the worship thereof.” The 
context shews that the source of authority is to he sought, not in 
the denomination at large, extending over the continent, but in 
the particular body or church representing the original con
gregation. There being no lack of existence or of visibility of 
this latter body, the plaintiff Huegli is a clergyman not 
competent to officiate, whose claim to conduct the services in 
the old building may well lie vetoed by the trustees. So that.
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to put it shortly, the plaintiffs, who complain of a breach of 
trust by the trustees, propose to enforce against them an occu
pancy of the site which would be a further breach of trust. 
Vpon the ecclesiastical side, the old church body worshipping 
close by in Erie street regards this move as an attempt to estab
lish a rival church in their proximity for no sufficient cause.

No amendment enabling the plaintiffs to sue on behalf of 
others who sympathise with them—and this is essential in order 
that no incongruity in the class represented may arise—no such 
amendment would better the cause of action. The legal title is 
in the defendants, and no breach of trust has arisen in regard to 
which the plaintiffs had a right or an interest to complain. The 
breaches of trust must be investigated by another method, pro
bably by the intervention of the Attorney-General and a com
petent relator; but on that I do not decide. The only possible 
way of reparation to cure the breaches would l>e for the Zion 
Church to retrace their steps, resume possession, and re-estab
lish worship on the old site; hut I suppose it is now too late for 
that remedy. It may be that the real solution of the difficulty is 
to resort to the Legislature and procure special legislation, 
which may quiet, if not satisfy, all concerned.

The action must be dismissed ; but costs will not be given, 
considering that the question discussed is new and bare of prece
dent, and that the conduct of the defendants has not been ac
cording to law, however honestly undertaken.

Action (Iismisscd.

SKLARIUK v. WHITEHOUSE.
Saskatchciran Supreme Court. Trial before Johnstone, J. March 29. 1912.

1. Fires i § I—4 )—Liability fob starting back fire—Lack of evid
ence FIXING RESPONSIBILITY.

An action for damage* to the plaintiff’* property from a prairie 
fire must be dismissed where it appear* that on the day the damage 
occurred, there were two tires burning, one of which was kindled by 
the defendant for the purpose of backfiring to save hi* property from 
the other tire which was coming in the direction of hi* farm and lie 
kept his tire under control so far a* his property was concerned and 
that the two fires merged on the farm of the defendant or very near 
it. and one or both of them ultimately terminated in the plaintiffs 
land, destroying hi* crop.

An action for damages from a tire alleged to have been set 
out by defendant by reason whereof the plaintiff’s crop was 
destroyed.

The action was dismissed, 
f. I). Livingstone, for plaintiff.
«/. A. M. Patrick, for defendant.
Johnstone, J.:—There can 1m* no question whatever but 

that the plaintiff suffered serious damage from a prairie tire,
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SASK.

1912 farm and destroyed his crop; but 1 may say I have had the 
greatest difficulty in arriving at a conclusion satisfactory to iny-

one or other of two which started in the direction of the de
fendant s lands to the west, and spread east to the plaintiff's

Sklakivk[.ahivk geif a8 f0 which fire—that kindled by the defendant in his lands,u... »«•» IV «im.il in, ----nun mill i iv, I uj UIV 11V1VI It I <1111 111 Ilia lit HUM,

White- or that started on the farm of Gabora—caused the plaintiff's 
noise. loss. I find as a fact that there were two tires burning on the

Johnstone, j. Saturday, the 29th October, 1910, the day on which the damage 
was sustained by the plaintiff to his grain, one of these kindled 
by the defendant for the purpose of backfiring to save his prop
erty, from a tire raging to the north and coming in the direction 
of his farm. It is not necessary I should find who was respon
sible for this tire to the north, but I imagine it was the witness 
Gabora. He was said to have started a tire on the morning of 
the 29th, in fact, he said to one Smeed he had so started tire. 
These tires merged on the farm of the defendant, or «juite adja
cent to it on the farm of Gabora, one going with the wind, 
the north tire, and the other to the north and east to the defend
ant’s ploughed ground on the east, and one or both east in the 
direction of the plaintiff’s premises, ultimately terminating 
at the lands of the plaintiff, destroying his crop. There is a 
conflict of testimony as to whether or not the tire started 
in the direction of Gabora’a farm, and which came south, really 
reached the defendant’s premises. Several witnesses were called 
by the plaintiff who positively stated they had made no examina
tion of the ground after the tire, and that there was an unburnt 
stretch between the tires of at least ten paces; that owing to 
sparsity of grass at that point the north tire had burnt itself 
out. This unburnt stretch, however, according to the plaintiff 
and two witnesses, was not to be seen on the Tuesday following. 
There was then no such stretch of unhurnt grass; if it had ever 
existed at all, except in mind, it had been burnt over in the inter
val—inferentially, at the instance of the defendant, for no other 
purpose, of course, than that of destroying the only existing 
visible evidence of the fact that the tires had not come together, 
the defendant and his witnesses having stated as a fact that 
they had. These are the only persons who were on the spot and 
could have actually seen whether or not the fires had or had not 
run into each other. If the north tire had not burnt itself 
out, the person who started that tire, and not the defendant, is 
responsible to the plaintiff; unless the backfiring of the defend
ant got out of control of the defendant and his men and made 
its escape and ran east before the north tire reached the space 
burnt over by the defendant’s tire.

There is no disputing the fact that the defendant, to save his 
property, started to backfire in the field across the road from 
Ilyshka’s house. He and four, at least, of his witnesses say that the 
tire was burning fiercely to the north with the wind blowing from
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the north-west to south of east when the defendant commenced SASK.
to backfire ; t) at whilst backfiring on sec. 17, the defendant’s “77
section, the tire from the north came south around a slough, and ioi*i 
thence east to the plaintiff’s, north of some ploughed ground of 
the defendant and north of the defendant’s fire and buildings. SKL*B,lK 
None of the plaintiff’s witnesses saw the tire to the north, but White

say that they saw the defendant’s tire spread to the east and 1,01 SK-
in the direction of the plaintiff’s lands, and one or two say Johnstone.j. 
positively this is the fire which did the damage. I'nder these 
circumstances, it may be conceded that the task of arriving at 
a satisfactory solution of the cause of the trouble is not an easy 
one.

1 am convinced, from the direction the tire from the north 
was taking, and the situation of Ilyshka’s house, and the dis
tance to the house of the defendant, and owing to the great 
volumes of smoke caused by both tires, the view of those at 
Hyshka’s house was more or less obscured to such a degree as 
to render a view from that point of what was going on in the 
direction of the plaintiff's and defendant’s premises impossible, 
or at any rate to render uncertain and unreliable any state
ments to the effect that the defendant’s tire did the damage.

Moreover, to find the defendant guilty of setting the tire 
which caused the damage would be to impeach several evidently 
very respectable English-speaking persons of education and 
good standing in the community, and from appearances, persons 
who in my judgment would not commit wanton perjury. 1 
rather incline to the opinion that the Ilyshkas were, for the 
reasons mentioned, mistaken as to what did actually occur on 
the afternoon in question.

I may say further that the tire of the defendant did not geL 
out of control, or it would have destroyed his property.

In my judgment, the plaintiff’s action should be dismissed.
Judgment accordingly.

Action dismissed.
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Re PATTISON v. ELLIOTT.

Ontario lliyh Court, Riddell, ./., in Chambers. May 28, 1912.

1. C'OVBTN |{S lie—185)—TkanhfKR of CAVHK FIOM SVBBOGATE COVBT TO 
High C'oibt—R.S.O. 1897. vil. 59, sec. 34. 

l'mler the Surrogate Courts Act, 10 Edw. VII. (Ont.) ch. 31. sec. 33, 
pioviding that any cause or prot-et-iling in the Surrogate Courts in 
which any contention arise* a > to the grant of probate or administra 
lion, or in which any disputed question may he raised (a* to law or 
facts), relating to matters and causes testamentary, shall lie removable 
bv any party to the cause or proceeding into the High Court by order 
of the Judge of the latter Court, but that no cause or proceeding shall 
lie so removed unless it i* of such a nature and of such importance as 
to render it proper that the same should Is- withdrawn from the juris 
diction of the Surrogate Court and disposed of by the High Court and 
unless the property of the dvceised therein exceeds $2.9UU in value, a 
cause should la- removed where a fair case of difficulty is made out 
so that there will Is- a real contest, provided the value of the estate, 
brings the case within the almve section of the statute.

[Hr Wilrox V. Strtler I 191 Ht 1. 7 O.VV.R. «5: He Ora ham v 
Graham ( 1908). 11 O.VV.R. 7<M>; Hr Hrith v. Rrith < 1008). 10 O.L.K. 
108, specially referred to.]

Motion by the plaintiffs for an order transferring this cause 
from a Surrogate Court to the High Court.

W. Proudfoot, K.C., for the plaintiff's.
//. S. White, for the defendants.
Riddell, J.:—The late Ann Jane Anderson left an estate of 

about $3,000. The executors named in a will said to have been 
made by her presented it for probate in the Surrogate Court of 
the County of Huron, but the defendants entered a caveat set 
ting up a former will. Pleadings were delivered, in which the 
execution of the will propounded was disputed, as was the capa 
city of the deceased ; undue influence was also alleged ; and the 
former will set up.

The plaintiffs move to have the matter transferred into the 
High Court.

I 'util the decision of Mr. Justice Ma bee in Ht Wilcox v. 
Stetter (1906), 7 O.W.R. 65, it was considered almost as of 
course that a cause would be removed into the High Court where 
the value of the property was over $2,000, and there was a real 
dispute. In that case a halt was called to this practice, and a 
rather more stringent rule was supposed to tie laid down. This 
case I followed in He Graham v. Graham (1908), 11 O.W.R. 700. 
“without expressing any independent opinion of my own;” 
and the Chancellor in He Heith v. Ht it It (1908), 16 O.L.R. 168, 
sivs: “It is enough if it appears from the nature of the contest 
and the magnitude of the estate that the higher Court should be 
the forum of trial. No doubt, much is left to the discretion of the 
High Court Judge as to the disposal of each application.”

I have had an opportunity of consulting a number of my 
judicial brethren, and the general consenus of opinion is, that,
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where a fair ease of difficulty is made out so that there will he n 
real contest, the ease should he removed, if the amount of the 
estate brings the case within the statute. There is one reason 
which has its influence in my own mind, as it lias on the minds 
of some of my brethren. If the case is removed, the opinion of 
the highest Provincial Court may he taken ; while, if the matter 
remain in the Surrogate Court, this cannot he done.

The only objection to removal is the costs—but the trial 
Judge has full power to award, if he sees fit, only Surrogate 
Court costs.

An order will go, in the usual form, removing the cause 
into the High Court of Justice—costs in the cause, unless other
wise ordered.

Order transferring cause.

DOMINION PERMANENT v. MORGAN.

ttrilixh Columbia Court of Appeal, Macdonald. C.J.A., Irving, Marlin, 
(iallihcr, JJ.A. June 28, 1912.

1. FBAVD AM) DECEIT (8 VIII—35)—RECOVERY OF LOSS BY LOAN COMPANY
—Fraudulent mis-statements op borrower—Agent of com
pany PARTY TO FRAUD.

The recovery liv n loan company from a borrower of the loss caused 
bv fraudulent mis-statements in the application for the loan is not 
prevented by the fact that the local agent of the company was a party 
to the fraud.

2. Husband and wife (8UF2—00)—Mortgage of wife's property—
Liability of wife—Fraud of husband.

Where, in connection with a loan to her from a loan company, a 
married woman executes a mortgage, a statutory declaration, an as
signment. an authority to a local agent of the company to receive the 
money, and an extension agreement, but swears that she was not aware 
of the nature of these documents, and was misled by her husband as 
to their contents, she may Ik* relieved from liability to the loan com
pany for deceit in respect of fraudulent mis-statements in the appli- 
,• lion for the loan, which was signed by her husband in her name, but 
the husband will be held liable.

An appeal by plaintiffs from judgment in favour of defen
dant at trial.

The appeal was allowed against Thomas C. Morgan, with 
costs, Irving, J.A., dissenting, and dismissed as against Caroline 
Morgan, without costs.

Owen Ritchie, for appellant.
S. Livingston, for respondent.

Macdonald, C.J.A.:—Concurs with judgment of Galliher, 
J.A.

Irving, J.A., (dissenting) :—I would dismiss this appeal.
It is plain that the application for shares, and the repre

sentations as to value were signed by the husband. Thomas C. 
Morgan, and it is e> plain that Mrs. Morgan executed the
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mortgage, hut in my view of tin* evidence, the defendants were 
mere dupes of Leighton and Williams.

1 am unable to see that either of them was guilty of fraud.
The exception laid down in Swan v. Xortli British Austra

lian Co. (1863), 2 II. & (’. 175; 32 L.J. Ex. 273, to the rule that a 
man who executes a deed without inquiring into its character 
will he hound by it, relieves the defendants in this case.

In that case it was held that Swan’s negligence was not the 
proximate cause of the removal of his name from the list of 
shareholders. There was something further necessary to com
plete the fraud. The broker in that case, Swan’s agent had to 
steal the share certificates to complete the transaction. In this 
case, Leighton, the company’s agent, and Williams, his clerk, 
had to transfer the title of the property into tin- name of Caro
line Morgan, and get a false valuation of the property from the 
company’s local appraiser, Mr. Forman, as well as a recom
mendation from the local hoard, and then forward all these 
false documents to the plaintiff company.

The proximate cause of the company’s loss was the fraudu
lent conduct of their own agent, who, if he is regarded as the 
agent of the defendants, also was in this fraud acting for him
self. 1 would therefore uphold the judgment.

Martin, J.A. :—Though not after some hesitation. I 
find myself unable, after careful consideration of the matter, 
to dissent from the view that Thomas It. Morgan signed his 
wife’s name to exhibits 1 and 2, because not only is there 
strong evidence in his own handwriting to support this con
clusion, hut inferences may fairly he drawn from surrounding 
circumstances which tend to discredit his testimony and point 
to him as the author of the d signatures. I may say
that if it were not for the writings 1 should have affirmed the 
finding of the learned trial Judge in his favour. I agree that 
the appeal should he allowed as against Thomas B. Morgan.

uaihher. J.A. Qalliher, J.A. This ease reeks with fraud, carelessness 
and incompetence.

Shortly stated, an application was made in the name of 
Caroline Morgan for 15 shares in the plaintiff company, and a 
loan of $1,500 on such shares secured by a mortgage on lots 1 
and 4, block 1. of Newcastle suburban lots, addition to the city 
of Nanaimo, B.C.

The shares were issued and the application for loan duly 
passed upon by the head office at Toronto, and referred to the 
local hoard at Nanaimo to he passed upon by them.

This was done, and the mortgage and necessary papers were 
duly signed and forwarded to the head office, and the money 
advanced.

C7D
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In the application for loan certain buildings were described 
and valued which never existed upon the premises.

Payments upon the mortgage were made more or less regu
larly for a time through the local agent, a Mr. Leighton (since 
deceased), hut the payments having fallen greatly in arrears 
in June, 1898, an extension agreement was entered into between 
the company and Mrs. Morgan, A.H. 341.

The matter ran on until 1003, when the payments not hav
ing been made in accordance with the extension agreement, the 
company were threatening proceedings, and as Mr. Planta, a 
witness says, in order to avoid a disclosure of the fraud that had 
been practised upon the company, the company's agent. 
Leighton (who was a party to the fraud throughout) procured 
his nephew, Walter Thompson, to enter into an agreement to 
purchase the property from the company, which he did. Nov
ember 16th, 1903, A.B. 358, and that Walter Thompson was a 
fiction so far as any bona fi<1< sale was concerned, all the pay
ments that were made under the agreement lieing made by 
Leighton.

Finally, the company ascertained the true state of affairs, 
and this action was brought.

First, with regard to Caroline Morgan, she denies signing 
exhibit 1. application for loan ; and exhibit 2. application for 
shares. I think it is clear that she did not sign these.

I am satisfied, however, that she did sign exhibit 3, mort
gage ; exhibit 4, statutory declaration ; exhibit 5, assignment of 
shares for loan purposes ; exhibit 7, authority to Leighton to 
receive the money, and exhibit 13, extension agreement.

Her explanation of the fact that her signature appears to 
these papers is that her husband informed her that he was buy
ing shares in the company, and that she was to go down to the 
office of Yarwood & Young, solicitors, and sign certain papers 
in connection with same; that she went down and signed certain 
papers, but did not read them ; that they were not explained 
to her ; and she knew nothing of their contents, simply accept
ing her husband's word that it was in connection with the 
application for shares; and that when she signed exhibit 13 she 
understood it was merely a transfer of these shares to Leighton, 
who was buying them from her.

When one looks at these documents, it seems hard to realize 
that a woman, who is hv no means illiterate, could have had no 
idea of their contents.

Yarwood’s evidence is unsatisfactory ; for instance, exhibit 
4. which purports to he acknowledged before him. and which is 
a statutory declaration purporting to In* made by Caroline 
Morgan, he said :—

“I would not say that she came in and ever acknowledged 
it.” and it must lie that the trial Judge to a great extent dis
carded his evidence.

B.C.
V. A.
It 12

Dominion
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Oalliher. J.A.
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Were it not for this and the credence given to Caroline 
Morgan's testimony hv the learned trial Judge, I should have 
the gravest doubts as to the genuineness of her defence, but 
considering that, 1 am with considerable misgivings impelled to 
give her the benefit of tile doubt, and to hold that proof of 
deceit fails, and that as against her this appeal should be dis
missed, hut under all the circumstances, without costs.

As to the husband, Thomas C. Morgan, 1 entertain no doubt 
whatever, that he signed the name “Caroline Morgan” to exhibit 
1, application for loan; and exhibit 2, application for shares; 
and that lie was from the beginning a party to the fraud prac
tised against the company.

Considering that he swears that he never saw any of those 
papers until years afterwards, I place no credence whatever in 
his testimony.

Looking at exhibit 1, application for loan, we find some twenty 
questions answered, including value of buildings, description 
of buildings, amount due on same, rental value, etc., buildings 
which never existed on the premises. One would indeed need 
to be credulous to assume that he signed this document and 
knew nothing of its contents'. It is as deliberate and brazen a 
piece of fraud as could be perpetrated, and 1 find the evidence 
fully connects Thomas C. Morgan with it.

The appeal will be allowed as against him with costs.
1 desire to call attention to the manner in which the appraiser 

performed his duties. Mr. Forman, the appraiser, and a 
director of the local board, in his report taking the form of a 
statutory declaration, fixes the value of the property including 
the buildings, states that he has a knowledge of the property 
described in the application, and when it is pointed out to him 
on examination that there were no buildings on this particular 
property, excuses himself by saying that the property that was 
pointed out to him had buildings as described, hut although 
supposed to make a declaration having the solemnity of an oath, 
he does not take the trouble to verify the lots in question as 
being the ones on which the buildings are situate.

Further, he says at page 51 of the appeal book, that he 
generally made a memorandum, filled in the forms, and handed 
them into Mr. Leighton’s office without making a declaration, 
in other words, the paid appraiser for the company purports 
to furnish the company with a sworn statement without swear
ing to it.

Appeal allowed in part.
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CLARK v. WIGLE
Ontario High Court. Trial before Falronhriilgr, CJ.K.R. July 4. 1912.

1. Contracts (III)—51)—Dikkkhkno: in contract*—Interlineation in 
one copy—Sale or shark*—Vorroiioration.

WIhtv the qiM**tion in an action by the owner <>f certain mining 
-lock for the Mpecifli* |*»r forma nee of an ngni'incnt which lie alleged to 
he for the wale of the whare*, wan whether the instrument was an 
option or a contract for sale, and it appeared at the trial that the 
agreement was made in duplicate in the handwriting of the plaintiff 
uni that his duplicate contained a statement following his agreement 
to sell that the purchaser agreed to take the stock, which statement 
was absent from the defendant's duplicate, and the evidence as to what 
occurred at the execution ot the agreement consisted of conflicting 
statements of the parties and of the testimony of one witness who 
corroborated one party as much as the other, so that there was no 
preponderance in the plaintiff's favour, the fact that the instrument 
contained the further provision that the stock was to Ik» transferred 
three months after the date of the instrument “without interest" while 
hardly applicable to the case of a mere option, was not sufficient to 
establish the plaintiff’s claim that it was a contract for sale.

Action for specific performance of a contract.
The action was tried before Falconbridoe, C.J.K.B., without 

a jury, at Sandwich and was dismissed.
E. S. Wigle, K.C., for the plaintiff.
//. Clay, and W. A. Smith, for the defendant.

Falconbridge. C.J. :—The plaintiff claims specific perform
ance of the following contract :—

“Ohio City, Col., July 14th. 1911. 
“This agreement made in duplicate this 14th day of July, 

1911. between T. Clark, of Kingsville, Ont., and Darius Wigle, 
of same place. I hereby agree to sell two thousand shares of 
Sandy Hook to Darius Wigle, mining stock, Wigle agrees to take 
xaitl stork, which mine is located on the Ohio Creek, (runso 
County, Cal., at seventy-five cents per share, the same to he 
transferred three months from this date without interest, the 
parties hereto set their hand and seal in the presence of 
“Norman Peterson, Thos. Clark.

“Witness Darius Wigle.”
At the trial the plaintiff's counsel put in a few questions 

from the cross-examination of the defendant, admitting his sig
nature to the document ; and closed his case. The defendant, be
ing called on his own behalf, testified that the writing was drawn 
up by the plaintiff in a tent at the mine in California, in 
presence of one Norman Peterson. He swore that the writing 
was not in the same condition as when he signed it; that the 
italicised words, “Wigle agrees to take said stock," had been 
inserted since he signed it ; and he produced the paper which he 
said was written and signed at the same time. It is also in the 
plaintiff's writing, hut does not contain these words. This, he 
says, is the real agreement “as near as possible;” that he never

ONT.

H. C J 
1912

July 4.

Statement

Fâtconhrldse, 
* J



336 Dominion Law Reports. 14 D.L.R

ONT.

H.C.J.
11*1-2

WlULF.

heard of the alteration until last winter, about February, or per
haps just before the issue of the writ (lltli January, 1912).

Norman Peterson was called by the defendant, having heard 
the evidence of both the plaintiff and the defendant. He says 
that the defendant said something about if everything went as 
he calculated he would take it, i.e., the stock, or be able to take it. 
He says he paid very little attention to what was going on. He 
cannot say if the writing is in the same condition, or whether tin- 
two writings were just alike. And on cross-examination he says, 
“he thought it was a sale in the tent, the way they talked.”

The plaintiff was then called in reply. He said that the de
fendant dictated this agreement, and he, the plaintiff, wrote it 
out: that he, the plaintiff, said it ought to have those words in 
it: that lie, the plaintiff, reached over for the other copy to inter
line them, and the defendant said: “It is no matter; this binds 
you to give it, and that binds me to take it;” and that the de
fendant consented to have the underlined words inserted. That 
was done there at the same time, and it was signed after the in
terlineation. He says the words “option” was never men
tioned, and there was no condition about the matter, nor any 
words uttered by the defendant to the effect that, if matters 
turned out as he calculated, he would take the stock. This latter 
statement the defendant had sworn to.

The burthen is undoubtedly on the plaintiff to shew that the 
document which he propounds, differing as it does from the 
document produced by the defendant (both being in the plain
tiff’s own handwriting), represents the true agreement.

Unless I found that one or other of the parties, from his 
demeanour or otherwise, was manifestly lying, it is plain that, 
without the evidence of Peterson, the plaintiff could not suc
ceed. Now, Peterson’s evidence is partly corroborative of the 
plaintiff's story, and equally corroborative of the defendant’s. 
Therefore, it goes for nothing. I do not overlook the argument 
based on the expression “without interest,” as being inapplic
able to the case of a mere option; but I do not think it is suffi
cient to turn the scale.

Therefore, on the application of the rule regarding the 
burthen of proof, the plaintiff fails.

It may be that the plaintiff’s explanation is true; and, if so, 
it is very unfortunate for him that he did not insist on having the 
interlineation made in both documents. He looked like a man of 
ordinary business capacity, and ought not to have allowed him
self to be induced to neglect this reasonable precaution.

Entertaining, therefore, the doubt which I have expressed as 
to the correctness of this decision (I do not mean the legal cor
rectness. as to which I have no doubt), in dismissing the action 
I make no order as to costs.

Action dismissed without costs.
Action dismissed.
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ATTORNEY-GENERAL v. ESQDIMAULT AND NANAIMO R. CO. B.C.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving, and Qalliher, c. A. 

JJ.A. June 4, 1912.

1. Schools (8 IV—77)—Lands set apart for school purposes—Dedi
cation—Non-user for twelve years—Subsequent grant. Juno 4.

Waste Crown lanu that were, by an order of the Lieutenant-Gov
ernor in Council set apart for school purposes pursuant to the Public 
School Act. 35 Viet.. No. 10 (1872), were thereby absolutely and
unqualifiedly dedicated for school purposes, and such order constituted 
an alienation by the Crown within the meaning of sec. 6 of ch. 14 of 
47 Viet. (1884), so that such lands could not be subsequently granted 
by the Crown to another without the consent of the trustees of the 
school district under the 1882 amendment to the School Act, notwith
standing a school house was not erected thereon until twelve years 
later, although sec. 30 of the Public School Act of 1872 required that 
the trustees should take possession of land acquired or given for school 
purposes.

An appeal by the defendants from judgment holding that an Statement 
order in council setting apart certain waste lands of the Crown, 
for school purposes was an “alienation” within the meaning of 
47 Viet. (B.C.) 1884, ch. 14, sec. 6.

The appeal was dismissed.
FI. A. Maclean, K.C., for appellant.
E. V. llodwell, K.C., for respondent.

Macdonald, C.J.A. :—The appellant’s right to the parcels of M«cdon.td, 
land in question in this appeal depends upon the true construc
tion of the grant to their predecessor in title, the Dominion of 
Canada, contained in the Provincial Statute (1884), 47 Viet. ch.
14.

By section 3 of the said Act a block of land, the boundaries 
of which are roughly defined, was granted to the Dominion with
in which boundaries it is admitted the parcels in question here 
lie. Section 6 provides :—

The grant mentioned in section 3 of this Act shall not include any 
lands now held under Crown grant, lease, agreement for sale, or 
other alienation by the Crown, nor shall it include Indian reserves, 
or settlements, nor naval or military reserves.
Section 5 of the same Act provides for lieu lands “equal in 

extent to those alienated up to the date of this Act by Crown 
grant pre-emption, or otherwise, within the limits of the grant 
mentioned in section 3 of this Act.”

The parcels in question being parts of lots 9 and 10, R. 1,
Comiaken District, North Cowichan, were, on the application 
of the Board of School Trustees for the North Cowichan 
School District, by order in council, dated 4th July, 1872, “set 
apart for school purposes,” and the order was duly gazetted on 
the 13th July of the same year. The order in council was made 
pursuant to power given to the Lieutenant-Governor in Council 
by the Public School Act, 35 Viet. No. 16 (1872) “to set apart

22—4 D.L.R.
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in every school district such a quantity of the waste lands of the 
Crown as in his opinion may be necessary for school purposes in 
such district.”

By the said School Act, school trustees were created bodies 
corporate, and certain powers and duties were given to and im
posed upon them. It was declared that ‘‘the trustees shall take 

Esqvimàult possession and have the custody and safe keeping of all publie 
Nanaimo school property which has been acquired or given for public

It. Co. school purposes in such district, and shall have power to acquire
Macdonald and hold as a corporation by any title whatsoever.” In 1882. 

c.j.a. the School Act was amended to declare that “no public school 
reserve shall be alienated without the consent of the trustees 
of the school district in which such reserve is situated.”

It docs not appear in the evidence that there was a school 
building on these lands at a date earlier than 1885. Since then 
there appears to have been such a building on the lands in qucs 
tion in use for public school purposes.

The appellants appear not to have attempted to take posses 
sion or deal with these lands until 1905, and their claim to do 
so was then denied by the respondent.

In the light of these acts and circumstances, do the lands in 
question fall within the exceptions mentioned in said section 0 
already quoted? Not without some hesitation I have come to the 
conclusion that the setting apart of these lands on the applica 
tion of the school board for purposes of this school section, fol
lowed by the legislative declaration that they should not be ali
enated without the consent of the trustees, constituted a declar
ation of trust by the Crown in favour of the school section, repre 
sented by the trustees thereof, and that such declaration of trust 
falls within the meaning and intent of the words ‘‘other alien 
ations” in said section 6. It is true that the trust is a voluntary 
one, but it was created in favour of a corporation competent to 
take the benefit thereof, and at the date of the grant to the 
Government of Canada remained unrevoked unless it were re 
voked by that grant itself, which does not either in express 
terms or by necessary implication derogate from what was recog
nized by the legislature as an interest created for the benefit of 
the trustee corporation. Reading the word ‘‘alienation” 
ejusdem generis with the preceding words does not I think 
weaken the conclusion at which I have arrived. If I am right, in 
thinking that what took place amounted to the creation of a 
trust, then the trustees held an equitable interest in these lands, 
just as a person or corporation having an agreement of purchase 
from the Crown holds an equitable interest. Again, the in
terest held by the pre-emptor is not the legal one : by obtaining 
his pre-emption record he becomes entitled only to an inchoate 
right in the land which may or may not finally ripen into a title 
in fee simple. What the province intended to convey to the
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Dominion by the grant in question were, I think, lands, the equit
able as well as the legal interest in which was in the Crown.

Some argument was directed to the alleged fact that a couple 
of townsite reserves in existence at the date of the grant passed 
or were assumed to have passed to the appellants, although not 
specifically mentioned in the grant. Even if such had been 
properly proved, 1 do not sec that it affects the question involved Krqcimault 
in this appeal, because in townsite reserves no one other than the Xaxaimo 
Crown has any interest. Such reserves were not set apart for 1$. Co. 
the benefit of any person or corporation, hut remained wholly 
the property of the Crown.

Irving, J.A. :—I would dismiss this appeal. The scheme of imng.j.A. 

the Island Railway Act was to grant to the Dominion Govern
ment all lands within the limits mentioned, which were then 
within the disposing power of the provincial Parliament.

The question is whether the setting apart, or reserving, of 
the lots for school purposes by the order in council did amount 
to an “alienation” by the Crown.

“Alienation” is a word of circumstance. If possession of 
the land had been taken by the school trustees, that possession 
following the order in council would undoubtedly amount to 
an alienation; but does the mere “reserving the property for 
school purposes” constitute an alienation?

When we look at the Public School Act, 1872, we see that the 
power conferred in the Lieutenant-Governor in Council, is, “to 
set apart in every school district such a quantity of the waste 
lands of the Crown as in his opinion may be necessary for school 
purposes in such district.”

The order in council docs not follow the wording of the stat
ute, hut I think it must he read as if it expressed the intention 
that it was reserved for “school purposes of the Comiaken Dis
trict.”

Turning to the Public School Act, 1872, we find (sec. 30), 
that it was the duty of the “trustees to take possession . . . 
of all public school property which has been acquired or given 
for public school purposes in such district,” and to do what 
they shall deem expedient with regard to the keeping in order 
the . . . school lands held by the” etc.

Now, these being the provisions of the Public School Act,
1872, and present to the mind of the Executive Council at the 
time the order in council was passed, what action was necessary 
to create a trust, other than the passage of the order in council 
and the enactment of the statute of 1882?

The argument put forward by the railway company is that 
by the Act of 1882 the Crown alone has the power of alienation, 
the school trustees have merely a status to object.
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It is true that in ordinary cases between individuals in order 
to render a voluntary settlement valid and effectual, the settler 
must have done everything which, according to the nature of 
the property comprised in the settlement was necessary to be 
done, in order to transfer the property and render the settle
ment binding on him.

It is not easy to apply the ordinary law of trusts to cases 
where the relationship is brought about (if brought about at 
all) by statute, because Parliament has at all times a power of 
repealing. The relationship is not voluntary, we are not deal
ing with a gift ; the statute in question was passed in order that 
‘4provision might be made for the establishment, maintenance 
and management of public schools throughout the province.”

What the order in council did was to alter the interest or 
right which the Crown had in the land dealt with. From being 
‘4 waste lands of the Crown, ’ ’ it was changed to 4 4 lands set apart 
for the school purposes of Comiaken District.” There was some 
thing more here than a mere change of administration. It is 
a fundamental principle of law that rights and duties considered 
with reference to their duration continue to exist until some 
special circumstance arises which causes them to cease.

In my opinion the order in council in effect was an absolute 
unqualified and unconditional dedication to school purposes of 
Comiaken District.

It appears that after the order in council was passed, a 
school house was erected on the lot. Undoubtedly it would 1m* 
contrary to principles of equity to allow a private landowner 
to make over to a third person land so built upon or occupied. 
I would therefore hold that this land had been ‘‘alienated.”

Galliher, J.A., concurred in dismissing appeal.

Appeal dismissed.
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MUNN v. VIGEON.
(Decision No. 2.)

Ontario Court of Appeal, Harrow, Maclaren, Meredith, and Magee, JJ.A., and 
Lennox, J. June 28, 1912.

1. Contracts ( § V' C—397 ) —Option—Conditions — Restoring benefits
—Construction.

An option for the purchase of property providing that a specified 
sum of money deposited by the person to whom the option was given, 
should be returned to him ‘‘if contract not completed” calls for a return 
of such sum to the person who furnished the money and for whom 
the person who secured the option was acting, where no further steps 
were taken to carry out the contract except the writing of a letter by 
the vendor authorizing its agent and the agent of the purchaser to in
sert in the option the name or names of the persons for whom the 
latter assumed to act.

2. Contracts (8 VC—397)—Return of cash payment if “contract not
com pleted”—Rescission.

Where an offer to sell property was accepted in writing on condition 
that a cash payment should be returned “if the contract was not com
pleted," it is sufficient to permit the purchaser to rescind where it was 
shewn that such condition was inserted at his instance for his own 
benefit, since it would be difficult to perceive how it could benefit the 
purchaser unless it conferred the right to rescind.

Appeal by the defendants, the Ontario Lumber Company, Statement 
from the judgment of Britton, J., Minin v. Vigeon (No. 1), 3 
O.W.N. 811, 2 D.L.R. 246, 21 O.W.R. 660.

The appeal was dismissed.
J. Bicknell. K.C., for the appellants.
Leighton McCarthy, K.C., for the plaintiff.

The judgment of the Court was delivered by Meredith, Meredith, j.a. 
J.A. :—The appellants have failed to convince me that this ap
peal should be allowed.

The writing id question was an “offer to purchase,” and 
the acceptance in writing at the foot of it is of “the above 
offer;” the most material term of the offer is, that the cash 
payment of $5,000, to be made when the agreement was effected, 
was “to be returned without interest if contract not completed.”

Ordinarily these words should not give an absolute right 
on the purchaser’s part to rescind : if that right had been in
tended to be reserved, there would have been no difficulty in 
finding words well fitted to give expression to it. On the other 
hand, the whole of the testimony shews that this term was in
serted at the purchaser’s instance and for his benefit ; and it is 
hard to see how it would be beneficial to the purchaser except 
in the way of a right to rescind.

The words are ambiguous ; the case is not one in which to 
give the relief sought would be to disregard words of but one 
meaning; and, putting one’s self as nearly as one can in the 
position of the parties at the time of the making of the agree
ment, I am not prepared to say that the interpretation of the 
words in question by the learned trial Judge is wrong.
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0NT- It is not an uncommon tiling for a vendor to provide that he
q A may in certain events—but not at will—rescind on returning
1912 the deposit of purchase-money ; but it is at least quite unusual

for a purchaser to provide for rescission at his will. If it be 
Muxx held a to rescind vested in the vendor alone, and at 

Vioeox. will, it would be unusual, and rather hard upon the purchaser;
Meredith™j a w^^st» ^ £*ve each such a right, it would be substantially no

agreement. It may, of course, be that the parties were really 
never at one : and in that case the result would be the same.

If the case were one of words of unquestionable meaning, I 
cannot think that a case for reformation would have been made 
at the trial.

Under the circumstances, the action might very well have 
been dismissed without costs ; the lack of any sort of reasonable 
care in signing the very doubtful “offer to purchase” has really 
brought about this litigation. As the plaintiff was given his 
costs at the trial, I would make no order as to costs here.

Appeal dismissed.

SASK. ROBERT BELL ENGINE CO. v. BURKE.

Saskatchewan Supreme Court. Trial before Xcwlands, J. January 15, 1912.

1912 l. Sale ( § III A—57)—Failvbe to give xotice of breach of warranty 
------ —Precluding setting up breach as defence.

1 an' L:pon the failure of an engine to conform to a written warranty.
the neglect of the purchaser to give notiee thereof to the vendor by 
registered mail at his place of business, as the contract required, pre
cludes the setting up the breach of warranty in an action to recover 
the purchase money.

2. Sale (8 II A—20)—Construction of express warranty—Notice of
FAILURE OF SUBJECT-MATTER—STRICT COMPLIANCE WITH CONTRACT.

A notice of the failure of an engine to fulfil a warranty, sent by 
the purchaser to the vendor at Winnipeg, and not to him by regis
tered mail to Seaforth, as the contract of sale required, is not a 
sufficient compliance therewith.

3. Principal and agent t § IIA—6a)—Agent’s statement as to war
ranty—Conclusiveness of written contract.

Where a contract for the sale of an engine declared that every 
term of the agreement was therein expressed, and that its terms and 
conditions could not be varied, altered, or changed, except in writing 
signed by the vendor, the promise of an agent of the latter, upon the 
engine not fulfilling its warranty, upon persuading the vendee not to 
return the engine, that he would rectify it, which was never satis
factorily done, cannot be set up as a defence to an action to recover 
the purchase price where the vendee afterwards continued to use the 
engine for nearly a year.

4. Contracts (8 IV A—319)— Performance—User of machine—Failure
TO GIVE NOTICE OF BREACH OF WARRANTY.

There cannot be a recovery for a breach of warranty in the sale of 
an engine, where the purchaser did not give notice of its failure to 
work projierly in the manner required by the contract of sale, but 
continued to use it for nearly a year afterwards.
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5. Sale i 8 IIA—27)—Implied warranty—Provision that chattel not
SOLD BY DESCRIPTION.

An implied warranty on the sale <if a chattel exi-ts. where the con
tract of sale provides that it was not sold by description, and that 
there was no condition or warranty either general, express, or implied, 
other than the condition and warranties set forth therein.

[SQurycr and Massey Co. v liitehie, 4.'I Van. S.V.R. 014, referred to.]

The agreement under which the engine and appurtenances 
were purchased is in writing, and contains a warranty, for a 
breach of which the defendant counterclaims in a sum equal to 
the amount of the plaintiff’s claim.

Judgment was given for the plaintiffs.
T. S. McMorran, for the plaintiffs.
0. II. Barr, for the defendant.

Newlands, J. :—This warranty is as follows :—
That said machine is well built, and with proper use and manage

ment capable of doing well the work for which it was intended, and 
that the engine is capable of developing its rated power, conditioned, 
however, that the purchaser shall set up, start and operate the same 
in a proper and skilful manner, and without changing the original 
construction of any part of it. The purchaser shall have three days 
after it is first started to ascertain whether such machinery is or is 
not as warranted or represented. If then the purchaser deems it is 
not, he shall at once discontinue the use of it, and state full particu
lars wherein it fails, by registered letter, mailed at once to the Robert 
Bell Engine and Thresher Company, Limited. Sea forth, Ont., and 
wait a reasonable time until the said Robert Hell Engine and Thresher 
Company, Limited, sends a man to put it in order. The purchaser 
shall render the man sent necessary and friendly assistance, and after 
he is through shall at once give the machinery a fair trial of two 
days, and whatever part of said machinery is not as warranted, or 
represented, he shall then return such part to where he got it, giving 
the company immediate written notice of such return by registered 
letter, mailed at once to the Robert Hell Engine and Thresher Com
pany. Limited, at Renfort h, Ont., of such return, and the Robert Bell 
Engine and Thresher Company. Limited, may either furnish another 
part or may require the return by the purchaser of the remainder of 
said machinery to where he got it, and then furnish other machinery 
in its place or refund cash and notes received for same, thereby rescind
ing the contract pro tantv, or in whole as the case may be, and thereby 
releasing the company from any further liability whatever herein. The 
use of part or all of said machinery after said first three days’ trial, 
or failure to give notice as heroin provided, shall be conclusive evid
ence that said machinery is so warranted and represented ; it is also 
agreed that in case of a second trial of two days as provided herein, 
the use of the machinery thereafter shall be conclusive evidence that 
the same is as warranted and represented; and in either case shall 
estop the purchaser from all defences on any ground to the payment 
therefor, and any assistance rendered by the company, its agents or 
employees, in operating or in remedying any actual or alleged defect.
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either before or after the first trial of three days, or the second trial 
of two days, shall in no case lie deemed any waiver of or excuse for 
any failure of the purchaser to fully keep and perform the conditions 
of this warranty, nor operate ns an extension or renewal of the con
ditions thereof, and the purchaser shall pay all expenses incurred by 
the company incidental to rendering such assistance. No claims, 
counterclaims, demands or off-sets shall ever be made or maintained 
by the purchaser on account of delays, imperfect construction, or any 
cause whatever, except as herein provided, and purchaser expressly 
waives all claim for damages on account of the non-performance of 
any of the above described machinery.

The engine did not answer the warranty. The boiler was 
badly put together, and the rivets did not fit the holes through 
which they were put. The defendant, did not, however, com
ply with the condition of giving notice. He never sent a notice 
by registered letter to the Robert Bell Company at Seaforth. 
Ontario. He did, on the 25th October, 1909, write a letter to 
the plaintiff company at Winnipeg, in which he said :—

The plow engine I got from you, there is two of the brackets leaked 
badly, that bad that it will empty the boiler over night. This bracket 
is in front of the fire box. The gearing is bolted to the boiler, it 
seems to me these bolts are too small to fill the holes. You had better 
send out a man and see what can be done with it. It was leaking 
this way before we took her off the car. I thought it would fill up 
through time, but it seems not. The engine works fine, everybody 
thinks she is the best plow engine ever came here. I think another 
year a few of these can be placed here as plow engines. The Gaar 
Scott put a 25 h.p. plow engine here, it is not in it with this engine 
We do not burn half the coal the Gaar-Scott takes, about half the 
water runs her also. Please send out a man as soon as possible.
As this letter was not sent to the company at Seaforth, On

tario, it is not in compliance with the agreement. The plaintiff 
company sent out a man, and, after several attempts extending 
over a considerable time, stopped the leakage. The defendant 
did not discontinue the use of the engine. In fact he continued 
to use it until the end of the season of 1910. In the spring of 
1910, the axles bent, and from that time on the defendant had 
considerable trouble with the engine, and it never afterwards 
did good work. The defendant complained several times, and 
was going to send it hack to where he got it, but the plaintiffs' 
agent persuaded him not to, promising to fix it. It was, how
ever, never fixed satisfactorily. This latter circumstance cannot 
be set up as a defence, because the agreement provides:—

The purchaser further agrees that every consideration, term, and 
condition for his execution and delivery of this contract are herein 
expressed, and that the terms and conditions hereof shall not be 
waived, altered or changed except by a special written agreement 
signed by the said Robert Bell Engine and Thresher Company at 
Seaforth, Ont.,

and this was never done.



4 D.L.R.] Robert Bell Engine Co. v. Burke. 345

As the defendant did not send the notice required by the 
agreement, and did not discontinue the use of the engine until 
about a year after he purchased the same, he cannot recover 
upon the warranty contained in the agreement.

The defendant also endeavoured to counterclaim on an im
plied warranty of fitness. He cannot do this, as the contract 
provides :—

The above description is for the purpose of identification only, aud 
the buyer expressly agrees that the said machinery is not sold by 
description, and that there are no conditions or warranties, either 
general, express, or implied, other than the conditions and warranties 
set forth below: Sawyer and Massey Co. v. Ritchie, 43 Can. S.C.R. 614. 
There will, therefore, be judgment for the plaintiffs with 

costs.
Judgment for plaintiffs.
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LIVINGSTON v. LIVINGSTON.
Ontario High Court. Middleton, J. April 16. 1912.

1. Evidence (8 IE 4—161 )—Purchase by one partner of interest in
COMPETING BUSINESS—PRESUMPTION AS TO CONSENT SURROUND
ING FACTS AND CIRCUMSTANCES.

The consent of one of the members of a partnership to the acquirement, 
and ownership by the other of an interest in a business competing with 
that of the firm may be inferred from the surrounding facts and cir
cumstances. and such consent, if established, will relieve the partner 
so interested from the obligation to account to his firm for the 
profits derived from such interest.

[Kelli, v. Kelly, 20 Man. L.R. 579. referred to; Ao-t v. Behnam, 
[18911 2 Ch. 244 at p. 255, applied.1

2. Evidence (f IIJ—308)—Circumstances to determine whether busi
NESS IS COMPETITIVE OR NOT—PARTNERSHIP.

Whether or not a separate business, in which one of the members 
of a partnership is interested, competes with the business of his firm, 
so as to render him liable to account to his firm for the profits 
derived by him from lus interest therein, is a question of fact to be 
decided upon the circumstances of each case.

3. Partnership (8 VI—28)—Dissolution—Power of surviving partner
TO PURCHASE PARTNER'S INTEREST.

A surviving partner engaged in the liquidation of the affairs of 
the partnership cannot himself become interested either directly or 
indirectly in the purchase of any part of the partnership property, 
without the full knowledge and consent of the representatives of the 
deceased partner.

4. Partnership (8 VI—28)—Purchase by surviving partner—Re sale—
Liability of surviving partner.

Where a surviving partner engaged in the liouidation of the affairs 
of the partnership improperly purchases part of the partnership prop
erty himself, and. before the transaction is impeached, transfers the 
property so purchased to one who is not before the Court, his liability 
to the partnership estate is limited to the real value of such property, 
and does not extend to profits realized by him from his subsequent 
dealings therewith.

[AfAtnaou v. Casscrly, 22 O.L.R. 527, referred to.]
5. Partnership (8 VI—28)—Surviving partner—Claim fob remunera

tion FOR LIQUIDATING PARTNERSHIP.
A surviving partner is not entitled to any remuneration for his 

services in the liquidation of the partnership affairs.
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6. THlSTS (I II B—57)— SUKVIVINO partner—Not an express trustee— 
R KM U N ER ATIO X—TRUSTEE Ad, K.S.O. 1897, CH. 2D, SEC. 4U.

While the* posit ion of n surviving partner imposes certain obliga 
lions and duties which arc in their nature fiduciary, he is not an 
express trustee and, therefore, has no statutory right to remuneration 
under and by virtue of the Trustee Act, R.S.O., ch. 129, sec. 40.

[Knox v. Uyc. L.R. 5 H.L. 6'»6. and Re Lands Allotment Co., [1894J 
1 Ch. 616, specially referred to.j

An appeal by the defendant and a cross-appeal by the plain
tiffs from the report of George Kappele, K.C., an Official Re
feree, dated the 7th December, 1910, upon a reference for taking 
the accounts of a partnership which formerly existed between 
John Livingston and James Livingston. John Livingston died 
in 1896; and this action was brought by his representatives 
against James.

The appeal and cross-appeal were both allowed in part.
/. F. Hcllmuth, K.C., and J. 77. Moss, K.C., for the de

fendant.
Wallace Nesbitt, K.C., and II. S. Osler, K.C., for the plain

tiffs.

April 16. Middleton, J. The facts are fully set forth in 
the very elaborate and careful report of the learned Referee, 
and I do not need to set them forth at length. Three distinct 
matters were argued, and those require to be separately dealt 
u ith.

In 1856, the late John Livingston and James Livingston 
came to Canada—young men—without any capital, and through
out their lives worked together as partners. From very small 
beginnings their business prospered, until, at the death of John, 
the elder brother, in 1896, their joint property amounted to 
more than half a million dollars. During all this time, the 
brothers appear to have had perfect confidence in each other, 
and each seems to have accorded to the other the greatest 
liberty in respect to the assets of the firm. There do not 
appear to have been any of the restrictions that would usually 
have existed in the case of a partnership. Each brother was 
practically allowed to do as he pleased. If he wanted money, 
he took it, and it was charged to him. There was no fixed capi
tal. Each brother took what he needed, and what was left was 
used for the purposes of the business.

In the course of time, new problems arose. Some members 
of the family were taken into the business. Ultimately, when 
McColl, a son-in-law of James, and Peter Livingston, a nephew, 
in 1887 desired to be taken into the business, James came to the 
conclusion that it was inadvisable to introduce into the concern 
any more relatives, and he told these young men to endeavour to 
establish a business for themselves in Michigan, and that he 
would assist them. It appears that John was asked to join in
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this, but declined. Finally an arrangement was come to between 0NT 
the two young men and James, by which they formed a partner- hTcTj.
ship to operate at Yale, Michigan; and there is no doubt that 1912

James was the financial backer of this business. He desired to ----
open a separate bank account for its financing; and, at the LlUN“8T0N 
suggestion of the local bank manager, he opened a special Livingston. 
account—“J. & J. Livingston Special.” This was for the pur- j
pose of avoiding any discussion with the bank's head office.

This business was carried on in Michigan for nine years 
before John's death, and from small beginnings grew to be a 
very substantial affair. There was no secrecy in connection 
with it. It had many dealings with the firm of J. & J. Living
ston; and, when the United States tariff was changed so as to 
make it unprofitable for certain branches to be carried on from 
Canada, some business formerly done by the Canadian firm 
appears to have been substantially transferred to the American 
firm.

Annual statements were prepared by the accountant, and 
were submitted to John Livingston. In none of these statements 
was the Michigan business treated as being an asset of the 
Canadian firm. No objection whatever was ever taken by John; 
in fact, from the beginning of the whole matter, each brother 
seems to have been entirely content to abide by the actions of 
the other.

After the death of John, those claiming under him appear to 
have felt themselves aggrieved by the dilatoriness of James in 
the winding-up of the partnership; and in 1901 an action for 
the dissolution of the partnership was brought. This action has 
dragged on to Die present time.

In 1902, by consent, a judgment for a dissolution was pro
nounced, in the ordinary form, save for the reservation to James 
of the right to make a claim to lie remunerated for his services 
in connection with the liquidation. When the accounts were 
brought in under this judgment by the defendant, a surcharge 
was filed, claiming, among other things, that this Yale business 
was an asset of the firm.

The other members of the Yale firm were not before the 
Court ; yet both the Master to whom the matter was originally 
referred, and the learned Referee, have, in the absence of the 
other members, assumed to deal with the question of ownership.
The learned Referee has found that the business is and 
always was a separate business, and that it was not owned by 
the partnership ; and no appeal has been had from this decision.
The Referee has, however, found that the facts bring the ease 
within the rule of law laid down by Lindley, L.J., in Aat v.
Ihnham, [1891] 2 Ch. 244, 255: ‘‘It is clear law that every part
ner must account to the firm for every benefit derived by him
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without the consent of his co-partners from any transaction con
cerning the partnership or from any use by him of the part
nership property, name or business connection. . . . It is 
equally clear that if a partner without the consent of his co
partners carries on a business of the same nature as, and com
peting with, that of the firm, he must account for and pay over 
to the firm all profits made by him in that business.”

Upon that assumption, he has directed the defendant to bring 
into the partnership accounts all the profits received by him from 
the Yale business; and I understand this ruling to include not 
merely the profits which have actually been divided, but profits 
which have gone to increase the capital of that concern.

Upon the argument before me it was admitted that this was 
too wide, and that James’s liability, if any, to account, must lie 
taken to have terminated upon the dissolution of the Canadian 
firm by the death of his brother John.

With great respect for the learned Referee, and realising 
the advantage he had in hearing some portion of the evidence. 
I find myself unable to agree with him. I think the irresistible 
inference from the facts is, that what was done by Janies was 
done with the assent and approval of John; and that, therefore, 
the rule has no application.

The case in this aspect is singularly like Kelly v. Kelly 
(1911), 20 Man. L.R. 579, decided since the learned Referee’s 
report.

Had I not come to this conclusion, I would have hesitated 
long before determining that this business was a competing busi 
ness within the rule in question. When the business was estab
lished, the intention undoubtedly was to locate the young men 
far from home, where the business would not compete. They 
were to go to another country, and earn their own experience, 
and to establish an independent business for themselves; James 
became a partner in the Yale business for the purpose of re
munerating him for his advice and counsel, and above all for his 
financial assistance. None of the cases upon competing business 
at all resemble this; and, when the relationship) which existed 
between the brothers is borne in mind, it seems, to me at least, 
that the case is very far removed from the facts of the cases 
which have given rise to the rule.

Upon the argument, the Wurth-Hairst business was men 
tioned as forming the subject of a separate ground of appeal. 
This was not argued in detail, as I was told that my decision in 
connection with the Yale business would govern it.

The second ground of appeal is in connection with an oil 
mill owned by the firm. After the dissolution and after tin- 
parties were at arms’ length and represented by separate solici
tors, negotiations took place between James Livingston and the 
representatives of John for the purchase of this mill. James
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offered $45,000. This was at first accepted, but the acceptance 
was withdrawn. The property was then offered for sale, and was 
purchased by one Erbach, brother-in-law of James, for $38,500. 
This sale was attacked before the Referee as being a sale at an 
undervaluation; but the Referee found, upon the evidence, that 
the sale was provident, and the price realised was as much as the 
mill was worth. This finding is well warranted by the evidence. 
The valuation obtained on behalf of John’s representatives, of 
something over $48,000, was accompanied by the statement 
that no such price could be realised at a sale, but that it repre
sented the actual value of the machinery as a running concern, 
and that the value placed on the buildings could not be realised, 
because, apart from the oil business—for which the buildings 
were adapted—they had no utility.

This sale was further attacked upon the ground that James 
Livingston was, in truth, himself the purchaser, and that 
Erbach was a mere trustee for him; and the Referee has so 
found. A company was incorporated shortly after the pur
chase, and the property was turned over to it; and this com
pany has. in its turn, sold to the Dominion Oil Company. The 
whole transaction was financed upon James Livingston’s credit; 
and neither the purchaser nor any of the shareholders of the 
company had ever put any money into the concern. 1 do not 
think it was open to the Referee to inquire into the title of the 
purchasers, in their absence. The company, although the crea
tion of James Livingston, and in one sense almost identical with 
him, was still a legal entity, and could not be deprived of its 
property in its absence; but James Livingston can be made to 
account, upon a proper basis if he has been guilty of any wrong
doing.

Upon the appeal before me it was argued that the Referee’s 
finding of fact was not correct. No doubt, the finding is 
opposed to the oath of all those concerned; but actions fre
quently speak louder than words: and the conclusion appears 
to me irresistible that Livingston was, in truth, the purchaser.

I was urged to find that the correct inference from the evi
dence is, that Livingston was not the purchaser at the sale; that 
Erbach was not a trustee for him; but that, after the contract 
had ceased to be executory, Livingston had purchased from 
Erbach. The difficulty is, that there is no evidence to support 
this contention, and that it is quite opposed to what is stated by 
every one. It was suggested that to find otherwise would be to 
impute some improper conduct or some ignorance of the law to 
the late Mr. Berwick. It do not think it is necessary to do this. 
I think it extremely unlikely that Mr. Berwick knew the facts. 
Livingston, no doubt, was advised, and, no doubt, knew, that he 
could not buy directly or indirectly; but, nevertheless, I think 
that Erbach did buy for him; and everything that has taken 
place subsequently is consistent only with this view.
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But I cannot at all agree with the consequences the Referee 
has attributed to this finding of fact. He says that the defend
ant must account to the estate for what was received by the 
.Tames Livingston Linseed Oil Company when it went into the 
oil merger and transferred its property to the Dominion Linseed 
Oil Company.

I do not think that this is the result. Before the transaction 
was attacked, Erbach had conveyed the property to the James 
Livingston company. Its title has not been impeached. This 
transfer was at the same purchase-price, and merely involved 
the assumption of the liability to pay the $38,500 to the estate; 
so there was then no profit. Nevertheless, Livingston would be 
liable to account for the real value of the property which he had 
improperly purchased ; but it has been found that the property 
sold for its full value, and this finding has not been appealed 
from; and I think this ends his liability.

The consequences of the Referee’s findings appear to be 
most serious. The James Livingston Linseed Oil Company car
ried on business for years. The buildings and machinery formed 
a very small part of its real assets. It was, as a going concern, 
transferred—probably at a fictitious price—to the Dominion 
company; and it would be an extraordinary thing if the result 
should be that the estate should receive much more than the 
buildings and machinery were worth, and much more than these 
buildings and machinery cost or could be duplicated for. The 
question involved somewhat resembles that discussed in Lindlev 
on Partnership, 7th cd., p. G34, concerning the liability of 
partners who carry on a partnership business, after their dis
solution, and the profits made arise, not so much from the part
nership assets which are used, as from the skill, industry, and 
ability of the surviving partners.

The question of the measure of damages of a trustee who 
becomes himself a purchaser is dealt with in the Divisional 
Court in the case of Atkinson v. Casscrlcy (1910), 22 O.L.R. 527.

The third question is the propriety of the allowance made by 
the Referee to the defendant for his services in connection with 
the liquidation of the partnership. No doubt, the defendant 
has rendered great services to the partnership; and, as a matter 
of fairness and equity, his services ought to be remunerated; 
but I fear that the law is against his claim. In England it is well 
settled, though I have been unable to find any case indicating 
the precise ground upon which such a claim is disallowed. It 
may be because of the nature of the partnership contract; or it 
may be because in England trustees render their services gra
tuitously, unless it is otherwise expressly provided in the trust- 
deed. More probably there has never been any exact state
ment of the reason for the rule, because no English lawyer
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would think of placing the right of a surviving partner higher 
than the right of a trustee.

I can find no trace of any such allowance having been made 
in Ontario. The right, if it exists, must be based upon the 
Trustee Act. For convenience I refer to the Act in the revision 
of 1897, ch. 129, which in this respect is similar to the Act of 
1887, which probably applies. The sections dealing with this 
matter are 40 et scq. Section 40 provides that “any trustee 
under a deed, settlement or will ... or any other trustee, 
howsoever the trust is created,” shall be entitled to an allow
ance. These words, it seems to me, apply only to express 
trustees ; and this impression is strengthened by reference to 
see. 27, which provides that the expression “trustee,” in the 
next five sections of the Act, includes “a trustee whose trust 
arises by construction or implication of law, as well as an express 
trustee.” So, even if a surviving partner could be regarded as 
a trustee, he would not be within the provision of the statute 
relating to remuneration.

Besides this, there is authority for the statement that a sur
viving partner is not a trustee at all: Knox v. G\je (1872), L.R. 
5 H.L. 656. Ilis position, no doubt, imposes certain obligations 
and duties which are in their nature fiduciary ; but it is not 
every one who is subjected to these obligations and restraints 
who can claim to be a trustee and entitled to all the privileges 
of a trustee. A wider construction has been adopted in the 
interpretation of the statutory provision corresponding with 
see. 27 : see In re Lands Allotment Co., [1894] 1 Ch. 616, at p. 
632; but I am precluded from applying this reasoning to the 
case in hand because of the view I entertain that sec. 40 applies 
only to express trustees.

The result is, that both appeal and cross-appeal succeed to 
the extent indicated; and, as success is divided, there should 
be no costs.

Report varied.
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McCLEMONT v KILGOÜR MANUFACTURING CO. ONT.

(Decision No. 2.) ç ^

Ontario Court of Appeal. Oarrotr. J.A.. in Chamber*. June 10. 1912. 1912
1. Appeal ITT F—9R)—F.xtfnsiox of time for appfm ixo—Svbrtan- June 10.

TIAL QUESTION OF LAW—OVERSIGHT IN SOLICITOR’S OFFICE.
Whore the judgment of a Divisional Court is for <Mieh nn amount 

that an appeal therefrom to the Court of Appeal lies as of right, and 
a substantial question of law of general interest is involved in the 
action, and there is an intention, communicated to the respondent's 
solicitors, to appeal within the proper time. but. owing to an over
sight in the office of the appellant's solicitors, notice of appeal has 
not been served in time, the time for appealing may be extended.

\Ros* v. Robert non. 7 O.L.R. 494. referred to.]
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Statement

Application by the defendants to extend the time for appeal 
to the Court of Appeal from the order of a Divisional Court, 
McClemont v. Kilgour Mfg. Co., 3 D.L.R. 462, 3 O.XV.N. 999. 
notice of appeal not having been served in time.

T. N. Phelan, for the defendants.
W. M. McClemont, for the plaintiff.
Garrow, J.A.:—The judgment is for $1,000 and costs. And 

the question of law relied on by the defendants is, that the de
fence known as volenti non fit injuria applies to the breach of 
a statutory obligation, which was denied in the Divisional 
Court.

The question is substantial and of general interest; and the 
leave should, I think, be granted, it appearing that there was 
an intention to appeal within the time, communicated to the 
plaintiff’s solicitors, and that the failure to serve the notice was 
through an oversight in the defendants’ solicitors’ office. See 
Ross v. Robertson, 7 O.L.R. 494.

The case must be set down in time to be heard at the Septem
ber sittings; and the costs of the application will be to the 
respondent in any event of the appeal.

Application granted.

CITY OF TORONTO v. WHEELER.

Ontario High Court, Middleton, J. June 14, 1912.

1. Municipal corporations (8IIC3—66)—Validity of by-law inter
fering WITH VESTED RltiUTS.

Vested rights cannot be interfered with by municipal by-laws ex 
eept where the language of legislation conferring power to enact them 
clearly discloses such intent.

2. Municipal corporations (6IIC3—67)—Effect of by-law prohibit
INO ERECTION OF OARAGES—PERMIT TO BUILD ISSUED PREVIOUS TO
i uing oi n law .

The completion of a building on a certain street, which was be 
gun under a permit from a city, for use as a garage for hire ami 
gain, cannot be prevented by a municipal by-law prohibiting the 
“location" of structures of that character on such street, which wa« 
adopted subsequently to the granting of such permit.

3. Buildings (glA—9o)—“Location" of garages—“Erection and use"
—By-law proiiibiti.no erection after permit issued to build.

The prohibition of the “location" of garages on certain streets of a 
city by a by-law is a different thing from the “erection and use" 
thereof, and a garage that was in the course of construction under a 
permit from the city, at the time such by-law was adopted, was com 
pletelv "located" by virtue of such permit, so as not to be affected 
by the subsequent adoption thereof.

Motion by the plaintiffs, the Corporation of the City of 
Toronto, for an injunction restraining the erection by the defen
dant of a building intended to be erected and used as a garage 
for hire or gain.
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By consent of counsel, the motion was turned into a motion 0NT- 
fur judgment in the action. hTcTj.

Judgment was given dismissing the action with costs. 1,112
//. Howitt, for the plaintiffs. i n y of

IV. C. Chisholm, K.C., for the defendant. n iron to

Wheeler.
Middleton, J.:—By see. 10 of the Municipal Act, 1012. 2 Middleton,j. 

(leo. V. ch. 40, see. 541a of the Municipal Act, 1903, as amended 
hv 4 Edw. VII. ch. 22, see. 19, was further amended by confer
ring upon cities the power “to prohibit, regulate, and control the 
location on certain streets, to he named in the by-law of . .
garages to he used for hire or gain.” This statute was assented 
to on the 16th April, 1012.

A by-law in the terms of the statute was passed on the 13th 
May. Prior to the coming in force of the statute, the defendant, 
desiring to erect a garage upon one of the streets subsequently 
included in the by-law, entered into treaty with the owner of the 
lands in question, and, contemporaneously, plans of his proposed 
building were prepared and submitted to the City Architect for 
his approval, under the requirements of the building by-law.
On the 17th April, the defendant received a building permit, 
authorising the construction of the building in accordance with 
the plans and specifications submitted. He thereupon com
pleted his purchase of the land and proceeded to make contracts 
for the erection of the buildings, and at the present time has the 
excavation well under way.

The sole question is, whether the municipality can at this 
stage interfere with what was sanctioned by the permit issued 
on the 17th April.

With reference to legislation of this kind, it is, I think, a 
sound principle that the Legislature could not have contem
plated an interference with vested rights, unless the language 
used clearly required some other construction to be given to the 
enactment.

The language here used is by no means free from difficulty 
and ambiguity. What is prohibited is not, as in sub-sec. (b), 
the “location, erection, and use of buildings,’’ for the objection
able purpose, hut the “location” only ; and, I think, it may 
fairly he said that what had been done previous to the enactment 
of the by-law in question constituted a complete location of the 
garage. The context indicates that “location” is used in some 
sense differing from “erection and use.”

It would be manifestly most unfair so to construe the 
statute as to leave the defendant in the position in which he

23—4 D.L.R.
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then enjoined from the completion of the work already entered 
into upon the ground.

For this reason, I think the action fails, and must be dis
WllEELKB. missed with costs.

Action dismissal.

SASK. WRIGHT v. MacLACHLAN.

8.C.
1812

Saskatchewan Supreme Court. Trial before Johnstone, ./. March 26. 191

1. ItRoKKRH <811 H—12)—Compensation—Payment fob loth actvai.lt 
soli»—Claim fob commission on lots soli» by other parties.

Mardi 26. Aii action li.v an agent for commission* for sales of land again-! 
tlie owner will lie dismissed, where the jdaintifF claims that there" wa
nt! agreement lie tween him and the defendant whereby the plaint ill 
was entitled to a certain commission on all sales of certain land- 
whether such sales were effected through the plaintiff or not. whi. 
agreement the defendant denied, ami it appeared that the plainti>1 
had been paid his commission for lands actually sold hv him an ! 
made no claim to the payment of other commission until after the 
relationship of principal and agent had been severed by the defend air 
and the defendant's luniks which contained entries of the commissions 
received by the plaintiff for sales actually made by him contained n » 
entries of the commissions claimed in the suit and the plaintiff's 
memory in giving his testimony as to what was said on the occasion 
when the alleged agreement was entered into was defective as to 
nearly every important event.

Statement The plaintiff seeks to recover in this action $1,768.50 being 
the alleged balance due to him from the defendant on account of 
commission earned by the plaintiff on sales effected of various 
lots in what is known as the Watrous Mac Lachlan Sand Beach 
Subdivision.

There was judgment for the defendant.
•1. M. Stevenson, for plaintiff.
IV. M. Hose, for defendant.

Juhnitone, J. Johnstone, J.:—The plaintiff claims that by the arrang 
ment entered into between him and the defendant, he (the plain
tiff) is entitled to c'haige and to be paid a commission of lift....
per cent, on all sales of lots in the subdivision named, whetli . 
such sales were effected through the plaintiff or through tin* otli 
agents of the defendant or through the defendant personally.

Certain sales of the property referred to were effected 
through different agencies to the value of $14,015.00 or then* 
abouts, as to which sales the plaintiff, it is conceded, was directl\ 
instrumental in effecting a portion, the commission on which 
amounted to $333.75. This sum was received by the plaintiff in 
cash either from the defendant or through deductions made h\ 
the plaintiff out of purchase-moneys passing through his hands, 
entries of which made by him from time to time in the books of 
the defendant then in the plaintiff’s possession.
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The agreement between the plaintiff and the defendant was 
a verbal one, and no one was present when it was made.

The defendant on the trial, in giving evidence, insisted, just 
as positively as did the plaintiff in giving his version of the 
arrangement, that the plaintiff, it was agreed, should be entitled 
to fifteen per cent, on such sales only as were due to the exer
tions of the plaintiff; that the plaintiff had no right to be paid 
under the arrangement entered into for sales effected through 
other agencies; that the plaintiff, it was agreed, should be paid 
on the basis of a ten per cent, commission on account of such 
sales with the additional commission of five per cent, for keep
ing the books of the defendant containing the accounts relating 
to the dealings with the subdivision.

The plaintiff’s memory as to what was said on the occasion 
on which the alleged agreement was entered into was not at all 
satisfactory ; in fact, it was defective as to nearly every import
ant event where, to a certain extent at least, it would be expect
ed there would be some shew of recollection. Having recourse to 
the circumstances surrounding the dealings between the parties; 
that plaintiff at no time made a demand upon the defendant for 
commissions other ♦h»n those received by him and hereinbefore 
referred to, entries m to which were religiously entered in the 
hooks of the defendant, and moreover the books contained no 
entries of commissions to which the plaintiff ultimately claimed 
to be entitled, that is, commissions other than those he got. In 
fact, no claim was made for payment of other commissions until 
after the relationship of principal and agent had l>een severed 
at the instance of the defendant, because of the conversion by 
the plaintiff to his own use of moneys of the defendant passiug 
through the plaintiff’s hands as the agent of the defendant.

On the facts, 1 find for the defendant, and there will be 
judgment for the defendant with costs.

SASX.

S. C.
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Johnstone. J.

Jitdynunt for d( fendant.
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Ontario Court of Appeal, Mon», C../.0., Uarroic, Maelaren, anti Magee,,/./. !.. 
anti Lalrhford, J. March ti, 1912.

March 6. 1. Jvby ( 11 B 2—20)—When right to elect trial WITHOUT a jury

The Criminal Code doe* not prescribe that an accused can elect 
to lie tried without a jury when without a preliminary inquiry, or a 
committal. <ir an admission to hail, a bill of indictment 1m* been 
preferred against him by the Crown Attorney with the written consent 
of a Judge of a Court of criminal jurisdiction.

[The King v. Mener, 0 Can. Crim. Cas. 406, followed.]
2. Jury ( fi I 11 2—20)—Absence of election—Right to trial by judge

without a jvby.
If no election has been made before an indictment is returned 

founded on the facts disclosed by the depositions taken at the pre
liminary inquiry, the accused has no statutory right to demand a 
trial Is-fore a Judge of Sessions without a jury and avoid a trial on 
the indictment.

[The King v. lVrnrr, (l Can. Cr. Ca< 406; Res V. Thompson (1908). 
14 Can. Cr. Ca*. 27, 17 Man. L.R. 608, dissented from. |

3. Disorderly perhoxb i § I—5)—Keeper of bawdy house—Indictment
—Summary conviction—Criminal Code, sec. 239.

The offence, under Cr. Code sec. 228, of keeping a bawdy house. 1 ic
ing punishable, upon indictment, there is no limitation of time for 
commencement of a prosecution for it by indictment, although the 
keeper is also declared by the Criminal Code. sec. 239. to be a loose, 
idle or disorderly person or vagrant, punishable in this character upon 
summary conviction, subject to the six months’ limitation of Cr. Code
1112. ( /'• » Magee, i )

4. Criminal law (#11(42—8.3)—Prior conviction of another person
FOR NAME OFFENCE—KEEPING DISORDERLY HOUSE.

The fact that another person, who had been separately charged with 
the like offence, in respect of the same house, and at the same time, was 
convicted thereof, is no defence to an indictment for keeping a dis
orderly house.

5. Criminal law (g 11 A—49)—Consent of judge to prefer indictment
i him. i uhi ( 1906) >i < - < 1. 873,

Where the depositions and the committal for trial were both ignore-1 
by the prosecution, and instead, the County Crown Attorney, under 
Cr. Code sec. 873. obtained the written consent of the Judge to prefer 
the indictment on which a true bill was returned by the grand jury, and 
on which the petty jury returned a verdict of “guilty” and the de
positions taken liefore the magistrate were not made a part of the 
case reserved for the opinion of the Court of Appeal in respect of the 
regularity of a refusal of a claim by the accused to lie tried without 
a jury under the speedy trials clauses, the Court of Appeal may pro
perly assume that the charge in the indictment is not the same as 
that for which the prisoner was committed, or any other charge ap- 
|tearing in the evidence liefore the magistrate, as, in either of these 
events, the County Crown Attorney would not. under sec. 871. have 
needed the consent of the Judge to prefer the indictment. (Per Mac- 
laren, J.A.)

Statement Case stated by the Chairman of the General Sessions of the 
Peace for the County of Norfolk.

The accused, Wilbert Sovereen, was indicted at the Sessions 
in December, 1911, for that he on the 23rd July, 1911, and on
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he pleaded “not guilty.” At the close of the trial, the Judge, 0NT 
on the application of the prisoner’s counsel, reserved for this , A
Court the following questions:— 1912

1. Was there any valid evidence that the prisoner was the -----
keeper of a disorderly house? I,KX

2. Was my charge erroneous as regards the reference made suvcrijn 
therein to the woman who had been previously convicted?

3. Was the prisoner, in the circumstances above stated, Mav,eren-J Ai 
entitled to make an election for speedy trial ?

As to the first question, I am of opinion that there was ample 
evidence, if believed by the jury, to prove that the house in question 
was a disorderly house, and that he was the keeper. The house 
belonged to him and also the furniture, and he used it when working 
the farm with which it was connected, which was some two or 
three miles from his homestead. The evidence points strongly 
to his having been a joint occupant or keeper with the woman said 
to have been convicted in October, 1910, and to his being the sole 
keeper after that time, the house being occupied from time to 
time by disreputable women. The house retained the same 
character and reputation after October, 1910, as before; and the 
admissions made by the witness who did the chores about the 
house for the prisoner—and made very reluctantly—are quite 
sufficient alone to justify the conviction. This question should 
be answered in the affirmative.

As to the second question, what the trial Judge said in his 
charge on the subject was this: “It has been suggested that the 
woman who has been already convicted was the keeper; but I 
think that we have nothing to do with that in this case. I think 
that, no matter whether she was convicted or not, you have got 
to try this case upon the evidence that has been presented before 
you; and, if you come to the conclusion that the prisoner is the 
keeper or was at any time the keeper of this house, you should 
find him guilty, giving him, of coufse, the benefit of any doubt 
that you may have.” I fail to see on what grounds the prisoner 
could properly of this charge. This question should,
in my opinion, be answered in the negative.

The third question should also, in my opinion, be answered 
in the negative. Part XVIII. of the Criminal Code (secs. 822 to 
842 inclusive), relating to “Speedy Trials of Indictable Offences,” 
has reference exclusively to prosecutions based upon an informa
tion or complaint and a preliminary examination before a magis- 
trate. It is true that there was in this case a preliminary examina
tion before a magistrate, and the prisoner was commitbd for 
trial. But this was not followed up by an indictment based 
upon the charge for which he was committed, “or for any charge 
founded upon the facts or evidence disclosed on the depositions 
taken before the Justice,” as might have been done under the 
provisions of sec. 871 of the Criminal Code. It docs not appear 
from the reserved case whether or not the complainant before the

2779
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March 0. Moss, C.J.O. :—We arc all agreed that the questions 
submitted by the learned Chairman of the General Sessions should 
be answered adversely to the contentions made on behalf of tin- 
prisoner.

As to the first and second questions, having regard to the 
evidence and the charge to the jury, which are made part of tin 
stated case, there can be no reasonable doubt.

The third question affords more room for difference of opinion 
not, however, as to what the proper conclusion should be, but 
rather as to grounds upon which it should be based.

Speaking for myself, and with the utmost respect for thon- 
who have indicated or expressed a different view, I think that 
where, as here, a person committed for trial, and whether in custody 
or upon bail, has not. before a bill of indictment has been found 
against him by a grand jury, taken the steps necessary to enable 
him to elect to be tried by a Judge without a jury, he is not. upon 
bill found and arraignment thereon, entitled as of right to ask to be 
allowed to elect to be tried without a jury. If that is not the effect 
of the legislation, it places it in the power of the accused not merely 
to postpone his trial, but to render futile all that has been done 
by the grand jury, and necessitate a compliance with all the forms 
prescribed by sec. 827 of the Code, including the preparation and 
preferring by the prosecuting officer of a charge in accordant 
with the directions given in sec. 827 (3).

I am unable to think that it was the intention to give an accused 
person the general right to elect to be tried without a jury. On 
the contrary, I think that the intention was to give it only in cas.•> 
in which the exercise of such an election would or might effect a 
speedy trial of an accused person, and thereby save the delay 
which waiting for a trial by jury might involve.

And I do not think the legislation extends the right beyond 
that point.

I agree that the first question should be answered in the 
affirmative and the second and third in the negative, and that the 
conviction should stand.

Unirtitt, J.A. G arrow, J.A., concurred.

mh.lam., j.A. MaclAREN, J.A.:—The accused in this case was tried at the
General Sessions of the County of Norfolk before Robb, County 
( ourt Judge, and a jury, and was convicted of keeping a disorderly 
house. He had been committed for trial by a magistrate, but tin 
indictment on which he was convicted was not preferred by tin 
person bound over to prosecute, but by the County Crown At
torney, with the written consent of the trial Judge, under sec. 873 
of the Criminal Code. After a true bill had been found by th< 
grand jury, and before arraignment or plea, the prisoner desired 
to elect to be tried before the County Court Judge without : 
jury, under the Speedy Trials Act (Part XVIII. of the Criminal 
Code). On its being held that he was not entitled so to elect
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other days and times before that date, did keep a disorderly house, 
that is to say, a common bawdy house, contrary to secs. 228 and 
225 of the Criminal Code, and was found guilty by the jury.

The indictment was not preferred at the instance of the person 
bound over to prosecute, but by the County Crown Attorney, 
with the written consent of the Chairman, under sec. 873 of the 
Criminal Code. After a true bill had been found by the grand 
jury, but before arraignment or plea, the prisoner desired to be 
allowed to elect to be tried before the County Court Judge without 
a jury, under the Speedy Trials sections of the ( ode. On its being 
held that he was not entitled so to elect, he pleaded “not guilty.”

The Chairman, on the application of the prisoner’s counsel, 
reserved for the Court the following questions:—

1. Was there any valid evidence that the prisoner was the 
keeper of a disorderly house?

2. Was my charge erroneous as regards the reference made 
therein to the woman who had been previously convicted ?

3. Was the prisoner, in the circumstances above stated, en
titled to make an election for speedy trial ?

The conviction was affirmed; the first question being an
swered in the affirmative and tlte second and third in the nega
tive.

J. li. Mackenzie, for the prisoner, argued that the evidence 
as to the character of the house under the previous occupant was 
inadmissible; and that, as the law now stands, a person out on 
bail is entitled to elect to be tried by a Judge without a jury: 
Criminal Code, sec. 825, sub-secs, (i and 7, added by 8tV* 9 Edw. 
VII. ch. 9.* There is no reported case since the amendment 
of the Code by the statute of 8 & 9 Edw. VII. Reference 
was made to the following cases: l{ex v. O'Gorman (1909), 15 
('an. Cr. Cas. 173, 18 Ü.L.R. 427; The Queen v. Laurence (1896),
1 Can. (’rim. Cas. 295; The King v. Komicn.sky (1903), 0 Can.
( 'rim. Cas. 524; The King v. Wener (1903), 0 Can. C’rim. Cas. 400; 
Regina v. St. Clair (1900), 3 ( an. ( 'r. ( 'as. 551,27 A.R. 308; Regina 
\. McXamara (1891), 20 O.R. 489.

./. R. Carturight, K.C., for the Crown, argued that the evidence 
was sufficient to support the conviction, and that the prisoner 
was not entitled to elect to be tried without a jury after a bill of 
indictment had been found against him.

*6. A jierson accused of nnv offence within sub-section 1 of this sec
tion. who lias lx*en hound over by a Justice or Justices under the provision» 
of section 09(1 and is at large under hail, may notify the Sherilf that lie 
desires to make his election under this Part, and thereupon tin* SherifT 
shall notify the Judge, or the prosecuting officer, ns provided in section 
S26.

7. In such case, the Judge having fixed the time when and the place 
where the accused shall make his election, the Sherilf shall notify the 
accused thereof, and the accused shall attend at the time and place so 
fixed, and tne subsequent proceedings shall lie the same ns in ether c.ises 
under this P.irt.
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ONT. magistrate was present at the Sessions; hut, whether or not, the
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County Crown Attorney might prefer an indictment for the 
charge upon which the prisoner was committed or for any charge

Rkx

S() VI-Kl K N.

founded on the facts or evidence disclosed in the depositions: 
Criminal Code, sec. 872. The Deputy Attorney^ieneral informed 
us at the argument that his instructions were, that no one was

Maclaren, J. A.
bound over to prosecute, although the reserved case would lead 
one to infer that some one had been so bound; but, in my opinion, 
in the circumstances of this case, this was quite immaterial.

The fact is, that the depositions and the committal were 
both ignored, and were not followed by the person bound over to 
prosecute, if there was such a person, or by the (’omity Crown 
Attorney. Instead of this, the County Crown Attorney, under 
sec. 873, obtained the written consent of the Judge to prefer the 
indictment set out in the reserved case, on which a true bill was 
returned by the grand jury, and on which the petty jury returned 
a verdict of “guilty.” The depositions taken before the magis
trate were not made a part of the reserved ease, and counsel for 
the prisoner did not, before us, ask or even suggest that they 
should be made a part of it. In the circumstances, we must, 
1 think, assume that the charge in the indictment is not the saun
as that for which the prisoner was committed, or any other charge 
appearing in the evidence before the magistrate, as, in either of 
these events, the County Crown Attorney would not, under sec. 
871, have needed the consent of the Judge to prefer the indictment.

It is quite clear from sec. 825 and the succeeding sections of 
the Code that a speedy trial before a Judge can be had only ui>on 
a charge on which the magistrate has committed the accused, 
or upon one which appears in the evidence before him. As said 
by Wurtele, J., in The King v. Wener, (> (’an. (’rim. ('as. 4(Hi, at 
p. 413: “The Criminal Code does not prescribe that an accused 
can elect to be tried without a jury when, without a preliminary 
inquiry or without a committal or an admission to bail, and 
subsequent custody for trial, a bill of indictment has been preferred 
by the Attorney^Ieneral or by any one by his direction, or with 
the written consent of a Judge of a Court of criminal jurisdiction, 
or by order of such Court, and thus remove the prosecution from 
the forum to which it properly belongs to another to which juris
diction has not in such case been given by law. In the absence 
of any statutory provisions or statutory authority an accused 
has no right in such a case to demand and obtain a trial in any 
other Court than the one in which the indictment was found, 
and which has jurisdiction over the case, and is seized with it.”

As stated above, the indictment-in this case did not originate 
with and is not based u|M>n a charge or depositions taken before 
a magistrate, but is based solely upon the written consent given 
by the trial Judge, and the Code does not provide for a trial before 
a Judge without a jury in such a case.
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Rut, oven if the indictment had been based upon a çharge 
for which the accused had been committed or which appeared in 
the depositions, 1 am of opinion that he should have elected before 
the true bill was found by the grand jury. 1 agree with what is 
said by Wurtele, J., in the Wener case, at the page above cited. 
He there says : “If no election has been made before an indict
ment is returned founded on the facts or evidence disclosed by the 
depositions taken at the preliminary inquiry, the accused has no 
statutory right to demand a trial before a Judge of Sessions 
without a jury, and avoid a trial on the indictment.” In another 
case of The King v. Komi en sky, in the same volume, t> ( an. ( >. ( as., 
at p. 528. the same Judge says: “On the finding of true bills, the 
Court is finally seized with the prosecution, and exclusive jurisdic
tion over them is vested in the Court, which is the only competent 
forum or tribunal to carry them in due course and in the ordinary 
way to their final stage of either conviction or acquittal by the petty 
jury.” On the other hand, in a Manitoba ease, Hex v. Thompson 
( HM)8), 14 ( an.( 'r. Vas. 27, 17 Man. L.R. 008, it was held by Howell, 
V.J.A., that a prisoner may elect up to the time of pleading. I can 
find nothing in < position, and. in my opinion,
it is quite contrary to the genius and spirit of the Speedy Trials 
Act (now Part XVIII. of the (’ode). I am of opinion that the cor
rect doctrine is that laid down as above by Wurtelo, J. To hold 
otherwise would be to defeat the very object and purpose of the 
legislation, and the title of “Speedy Trials” would become a 
veritable misnomer, and provisions that were designed and en
acted to speed trials would be converted into machinery to retard 
and delay.

Rut there is also, in addition, another difficulty in the way of 
the prisoner. Having been bound over under see. (MW, and being 
under bail, if he desired to elect, he should have given the notice 
of such desire to the Sheriff, as mpiired by sub-sec. I», added to 
sec. 825 of the Code by the amending Act of 1909, 8 A' 9 Kdw. VII. 
ch. 9. This he did not do, so that he did not take the first step 
to secure such right. It may be said that this objection is a 
technical one. Rut, if the prisoner is claiming a privilege so much 
at variance with the spirit and object of the legislation, he should 
at least shew some compliance with the plain provisions laid down 
in the legislation.

For these reasons, and especially on the ground first set forth, 
which, in my judgment, is quite sufficient, I am of opinion that the 
third question should be answered in the negative.

ONT.
C. A.
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Rex
SOVKRKKN. 

lUclartti. J.A.

Maci:e, J.A.:—Reserved case stated by the Chairman of the Meew' J.a. 

General Sessions of the Peace for the County of Norfolk.
The accused, Wilbert Sovereen, was indicted before that 

Court in December, 1911, for that he, on the 23rd day of July,
1911, and on other days and times before that date, did keep a

152920872^
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disorderly house, that is to say, a common bawdy house, contrary 
to secs. 228 and 225 of the Criminal Code. The jury found him 
“guilty.”

Under sec. 228, this is an indictable offence. There is no 
limitation of time for the commencement of a prosecution for it 
Consequently, it was open to adduce evidence such as was given, 
going as far back as May, 1910. it was objected that such evi
dence was inadmissible, because, under sec. 1142, in the case of an 
offence punishable upon summary conviction, the complaint must 
be made or information laid within six months, and under sec. 774 
(amended by 8 <fc 9 Edw. VII. ch. 9) a “magistrate," as defined 
in sec. 771, could, without the assent of the accused, summarily 
try a person charged with keeping a disorderly house. Hut Part 
XVI., which includes sec. 774, relates to indictable offences, and 
not to offences punishable under summary convictions, which 
are dealt with by Part XV. The only provisions of the Code 
under which the keeper of a disorderly house or bawdy house can 
be punished by summary conviction are secs. 238 and 239, the 
former of which declares every one who is the keeper of such a 
house to be “a loose, idle or disorderly person or vagrant;" and 
sec. 239 makes “a loose, idle or disorderly person or vagrant" 
liable to fine or imprisonment or both. But that punishment 
is not for keeping the house, it is for being “o loose, idle or dis
orderly person or vagrant.” In The Queen v. Stafford (1898),
1 Can. Crim. Cas. 239, although the charge was for being “the 
keeper of a common bawdy house,” it is evident that the proceed
ings must have been taken under the sections then corresponding 
to secs. 238 and 239, and the imprisonment was held to be un
authorised by them. As the offence here charged is punishable 
only by indictment, sec. 1142 does not apply.

It was shewn that the defendant was the owner of the house 
in question, which was situate on a parcel of 45 acres of land 
owned by him. He resided about two and a half miles away. 
The house was “formerly occupied” by one Mrs. Denby. There 
is some reference to the fact of her having been arrested and 
convicted, but for what does not appear. Presumably it was for 
keeping this disorderly house. She left in October, 1910. During 
her occupancy, there is evidence of other women being there at 
various times, and men, and of the evil reputation of the house, 
and of instances of prostitution by inmates, and of lewd conduct 
by this defendant with Mrs. Denby and another woman, and of his 
having been “hundreds of times” in the bed-room with the 
former, and of his having invited there one witness who was then- 
several times, and says the house was one of ill-fame, and that 
this defendant and Mrs. Denby were the keepers—the people 
who were running the house. As to this, the witness was hardly 
cross-examined. This was clearly “some valid evidence" to 
shew that the defendant was a keeper of a common bawdy house, 
under sec. 228.
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Since October, 1910, the house, though furnished by the de- 0NT-
fendant, has been vacant, unless when he occasionally stopped , x
there. The presence of one or two women there on three oc- jojo 
casions, weeks apart, is shewn, but not the time of day, except 
once at night, nor the length of their stay. Both of them had Kkx 
been there in Mrs. Denby’s time. There is no evidence of any smuiiKv 
improper conduct or of other men being there. There is not,
I think, sufficient proof of the existence of a common bawdy M“e,v J'A' 
house there during this period.

In his charge to the jury, the learned Chairman, after pointing 
out that the defendant was the owner of the house, said: “It 
had been suggested, however, that the woman who had already 
been convicted was the keeper; but I think that we have nothing 
to do with that in this case. I think that, no matter whether she 
was convicted or not, you have got to try this case upon the 
evidence that has been presented before you.” I am at a loss to 
discover any objection to this, or indeed why the learned Chairman 
was indulgent enough to reserve any question upon it.

Another question remains as to the right of the Court to try 
the defendant. The statement of the case sets out these facts:
“The prisoner had been committed for trial after the preliminary 
hearing, and admitted to bail, and appeared, as provided by his 
recognizances, for trial at the above-named (ieneral Sessions of 
the Peace. The bill of indictment was, however, not preferred 
by the person bound over to prosecute, but was preferred under 
directions given by the trial Judge, as provided by see. 873 of the 
Criminal (’ode. Before arraignment or plea, the prisoner desired 
to elect trial by the County Court Judge, but it was held that he 
was not entitled, under the circumstances, so to elect.” I 
assume that the information laid, the preliminary hearing 
had, and the defendant's recognizance to appear for trial, were all 
upon the same charge as the indictment.

It is only under sub-secs. 0 and 7 of sec. 825 of the Criminal 
Code, 1901), as added in 1909 by 8 & 9 Edw. VII. ch. 9, that the 
defendant, being not in custody but under bail, could have 
claimed any right to a trial before a Judge without a jury. 
Previously, he would have had to be in actual custody cither upon 
the original commitment for trial by the magistrate holding the 
preliminary inquiry, or by virtue of a surrender into custody 
after bail, or “otherwise in custody awaiting trial on the charge."

The new sub-section (6) provides that a person accused 
who has been Inmnd over by a Justice under sec. 696 (i.e., to appear 
for trial), and is at large under bail, may notify the Sheriff that he 
desires to make his election under Part XVIII. (relating to Speedy 
Trials), and thereupon the Sheriff shall notify the Judge: and, 
by sub-sec. 7, the Judge having fixed the time and place for the 
accused to make his election, the Sheriff shall notify the accused 
thereof, and the accused shall attend, and the subsequent proceed
ings shall be as in other cases under Part XVIII.; and, by sub-sec.
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8, the recognizance taken when the accused was hound over shall 
he obligatory with reference to his appearance at the time and 
place so fixed, and to the trial and proceedings thereupon, as if 
originally entered into with reference thereto.

No time is specified for the giving of the notice to the Sheriff. 
If a notice were given in such a case, it would he material to 
consider at what time an election may be made by those in custody. 
The original Act providing for trials by a Judge without a jury, 
32 & 33 Viet. (1869) ch. 35, was intituled “An Act for the more 
speedy trial in certain cases of persons charged,” etc.—after
wards called the Speedy Trials Act—and this might give some 
colour to the idea that where the trial would not be speeded the 
Act was not intended to apply. But, excepting in the title, there 
was nothing in the wording of the Act itself so to indicate, except 
possibly the provisions that the prisoner might with his own 
consent be tried “out of Sessions,” and that the Judge was to 
tell him that he had the option to “remain untried until the next 
sittings” of the Court of General Sessions of Oyer and Terminer. 
These words did not, in fact, I think, imply that the speedy trial 
must be before the session of the jury Court began—but subse
quent amendments removed any possibility of such a construction. 
It must, I think, be taken that the object of speedy trials indicated 
by the title was to be attained by the creation of a new tribunal— 
a Court of record—which would not be limited to half-yearly or 
other periodical sittings, but could sit at any time, and that 
tribunal being created (see Ontario statute of 1873, 36 Viet, 
ch. 8, secs. 357, 358), the positive directions to the Sheriff and the 
Judge as to their duties towards prisoners, in effect, gave each 
prisoner to whom the Act applied an option and right of election 
as to which one of the tribunals he would lie tried by, or rather 
the right to have an opportunity to say he chose trial by the 
Judge. I do not think it would have been any answer to a claim 
to exercise such right to say to the prisoner, “The jury Court is 
now sitting, and your trial there can take place to-day, or sooner 
than if you are to be tried by the Judge alone.” It is now expressly 
declared in sec. 825 that the trial by the Judge shall be had whether 
the jury Court or the grand jury thereof is or is not then in session— 
and I agree with the opinion of Howell, C.J.A., in Hex v. Thomp
son, 14 (’an. Cr. Cas. 27, 17 Man. L.R. 608, that this provision 
is not restricted to the trial itself.

Then, by sec. 828, even after a prisoner has elected to 
be tried by a jury, he may notify the Sheriff that he desires 
to re-elect, and this at any time before his trial has commenced, 
and whether an indictment has been preferred against him or 
not—unless the Judge is of opinion that it would not be in the 
ntereat of justice to allow a second election; and, if an indictment 

has been actually preferred, the consent of the prosecuting officer 
must be obtained.
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In cases where, under Part XVI. or XVII., the prisoner had 
elected before the committing magistrate not to be tried by him, 
but by a jury, he may, under sec. 830, notify the Sheriff, before 
the sitting of the jury Court, that he desires to re-elect.

The Code, therefore, gives three periods for the election by an 
actual prisoner as of right—before the sitting, before the prefer
ment of the bill, and before the trial has commenced. It would be 
difficult to say which of these should apply to the case of an 
accused person who is at large under bail; but I think it is clear 
that his notification to the Sheriff must be taken as the foundation 
of his right to put himself in the position of a prisoner as one 
entitled to be called upon to elect. That he was not in actual 
custody merely by reason of appearing, “as provided by his 
recognizance.” is manifest from sec. 1092, which declares that a 
recognizance is not discharged by arraignment or conviction.

This defendant did not give any such notice, so far as appears; 
but, at the last moment, when called upon to answer to the in
dictment, said that he desired to elect. Without being in custody 
and without having given the notice to the Sheriff, he had not 
put himself in the position to claim that right. It appears that 
the Chairman of the Court of General Sessions held “that he was 
not entitled under the circumstances” so to elect. Therein the 
Chairman was right, as no notification had been given.

The defendant then pleaded to the indictment, or a plea must 
have been entered for him, as the trial proceeded, and he was by 
the jury found “guilty.” There is nothing to indicate that any 
other result might have been arrived at if the Chairman had been 
trying the case without a jury, and there is no reason to suppose 
that there was any failure of justice through the defendant’s 
omission.

I would answer the first question in the affirmative, the second 
and third in the negative.

(\ A. 
1912
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Magvv, J.A.

Latch ford, J., concurred with the Chief Justice.

Conviction affirmed.
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RICKART v. BRITTON MANUFACTURING CO.

fhitario lli»/h Court, MùUMeton, ,/., in Chambers. Mai/ 15, 1012.

1. Discovery a nu inspection i § IV—:<:< )—Examination ok witness—
Motion fob injunction—Limits of examination.

Where it win alleged that a Canadian trade uniun adopted a label, to
distinguish a...is made by it' members, that infringed the label ol
another trade union, on a motion for an interim injunction in an 
action wherein certain members of the latter union were plaintiff* and 
the defendant a manufacturer, who employed memln-rs of the Canadian 
union, and who affixed their alleged infringing lalfel to hi* goods, the 
production of the books and records of the latter union cannot In- 
lequired, nor can witnesses he examined as to the organization and 
conduct of such union, where it abundantly a; -eared from the evi
dence of the plaintiffs that their design was to embark, under colour 
of such motion, on a preliminary cross-examination of persons who 
might he hostile witnesses at the trial, or upon an enquiry to 
obtain discovery greater than that permitted, which testimony might 
afterwards In- used in a contest not only with the defendant in the 
action, hut with the Canadian trade union as well.

2. Trame mark (fi I—la)—Right of employee or trame union to adopt.
A lain*! adopted by a trade union does not answer the description of 

an ordinary trade mark, as it does not distinguish the good* of one 
person from those of another, and a member of the union has not a 
vendable interest in such label, but only a right to use it so long as he 
remains a member of the union.

[Canton v. Vry, 39 Fed. Rep. 777, specially referred to.)
3. Labour organization ( § I—5)—Lin incorporated homy using trade

LABEL—lJNFAIH COMPETITION.
The equitable relief granted to prevent unfair competition may reach 

far enough to afford redress to an unincorporated laxly from the 
unfair use and imitation of its union trade label by another union.

4. Injunction (8 II—131a)—Interim injunction—Novel and difficult
Ç1 i - i ION,

A novel and difficult legal question should not lx* dealt with upon a 
motion for an interim injunction, but the plaintiff will Ik* left to his 
remedy at the trial.

Motion by tli<* plaintiffs for an order directing Cecil A. Bur
gess to attend and answer certain questions upon his examination 
as a witness on a pending motion for an injunction, and to pro
duce the minute books, cash books, rule hooka and all other books 
and records of the United Garment Workers of Canada, and to 
submit to examination as to the organisation and conduct of such 
union and all other matters relating thereto, and in default 
thereof to be committed to the common gaol.

The motion was dismissed.
J. (}. 0'Donoghue, for the plaintiffs.
C. G. Jarvis, for Burgess and the defendants.

Middleton. J. :—The action is brought by certain members of 
the United Garment Workers of America, on behalf of themselves 
and other members of that body, and by the United Garment 
Workers of America, for an injunction restraining the use of 
what is said to be an imitation of the plaintiffs’ union label; and
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a motion was made on the 30th March for an order for an in- ONT. 
terim injunction restraining the use of any such imitation, more h7' j 
particularly a certain label containing the words, “Issued by mi2 
authority of United Garment Workers of Canada, general 
executive hoard, registered.” Hickart

The defendants are a manufacturing company carrying on Britton 
business at London, Ontario. There is a Canadian trade union, Mro.Co. 
to which certain garment workers belong; and there is an agree- Middleton j 
ment between the defendants and that union under which the 
defendants are compelled to employ only members of the Cana
dian union and to affix to the garments manufactured the label 
of that union.

There appears to he some conHict between the Canadian and 
American unions; and at one time there was an agreement be
tween the defendants and the American union. This agree
ment was dated the 1st April. 1911. and terminated in one year 
from that date; so that the defendants’ obligation towards the 
American union had ceased at the time this action was brought.

The notice of motion for the interim injunction was based 
upon an affidavit made by one Carroll, in which he says that the 
label which the defendants are using, and will continue to use, 
is a fraudulent imitation of the plaintiffs' union label. But, not 
content with this, it is sought to supplement the material by the 
depositions of the defendants “and such other persons as the 
plaintiff may be advised;” and. in pursuance of this, the evi
dence has been taken of some eight persons, from which it abund
antly appears that the plaintiffs’ design is to embark, under the 
colour pf this motion for an interim injunction, upon a pre
liminary cross-examination of those who, they may anticipate, 
would be hostile witnesses at a trial, or upon a fishing excursion, 
in which they will obtain discovery greater than that permitted 
by our practice, and which they may hereafter use. not merely 
in a contest with the defendants, hut in a contest with the Cana
dian union.

In the course of this examination the plaintiffs desire to in- 
quire fully into the organisation, constitution, membership, 
financial position, and domestic concerns of the rival union.
Burgess has declined to produce this information and to permit 
the plaintiffs’ counsel free access to the documents. And I think 
that he is within his rights.

Upon the argument it was stated that the Canadian union 
have registered a label under the statute, and that this alone 
would indicate that there is such an issue to be tried as to render 
it unreasonable to suppose that any interim injunction will be 
granted. Besides this, a very serious legal question arises at th«* 
threshold of the plaintiffs’ case. There is a wide divergence of 
view in American cases as to the status of a union label.

In many States the view entertained by Mr. Justice Thayer in 
Carson v. t’r.i/, 39 Fed. Repr. 777, is accepted. He says: It is,
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do doubt, true that the union label does not answer to the 
definition ordinarily given of a technical trade mark, because it 
does not indicate with any degree of certainty by what particu
lar person or persons or firm the cigars to which it may be affixed 
were manufactured, or serve to distinguish the goods of one cigar 
manufaoturer from the goods of another manufacturer, and be
cause the plaintiff appears to have no vendible interest in the 
label but only a right to use it on cigars of his own make, so 
long, and only so long, as he remains a member of the union. In 
each of these respects the label lacks the characteristics of a 
valid trade mark.”

There is also another difficulty. The American trade union 
does not appear to be an incorporated body, and it is hard to 
see how any property right in a trade label could be vested in 
such a loose aggregation. On the other hand, the principles upon 
which equitable relief is granted to prevent unfair competition 
may lie found to reach far enough to afford the plaintiffs some 
redress, if the label adopted by the Canadian union is an unfair 
imitation of the American label. No Canadian case has yet 
determined a question of this kind ; and, according to established 
principles, a novel and difficult legal question ought not to be 
dealt with upon a motion for an interim injunction.

All thes ' -isiderations point to the impracticability of suc
cess upon the motion, and emphasise the vexatious nature of the 
course adopted by the plaintiffs.

Since the argument, the learned counsel for the plaintiffs 
has, I think, justified the suspicion that the plaintiffs’ course is 
oppressive, by a memorandum which he has handed in, as fol
lows : •* In the case of Canada Foundry Co. v. Emmett, 5 or 6 
years ago, the company got an interim injunction, and then was 
permitted by one Judge after another, during a period of five or 
six months, to examine witnesses to the extent of eight or nine 
thousand questions, before the motion to continue the injunction 
was heard.”

I do not know the circumstances of that case, and probably 
the circumstances justify the course taken ; but this naked state
ment is apparently relied upon as authority for the proposition 
that in all trades union cases there ought to be prolonged ex
amination. At any rate there is nothing in this statement to 
justify the making of the order now sought.

The motion is dismissed, with costs to be paid by the plain
tiffs to the defendants and to Burgess forthwith after taxation.

Motion dùmtred.
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CHIZEK ». TRIPP.

Saskatchewan Supreme Court. Trial before Johnstone, J. March 29, 1912.
1. Damages (8 III E—142)—Measure of compensation— Hreacii of

PROMISE OF MARRIAGE—ABSENCE OF ANXIETY OR SUFFERING.
Where the Judge trying an action for breach of promise of marri

age without a jury finds in favour of plaintiff, but also finds that the 
defendant’s refusal to marry the plaintiff caused her no anxiety or 
suffering, the damages will on that account lie assessed at a lower 
figure than otherwise.

8.C.
1912

Action for damages for breach of promise of marriage. The Statement 
case was tried before Johnstone, J., without a jury.

Judgment was given for plaintiff.
F. F. McDcrmid, for plaintiff.
A. M. McIntyre, for defendant.

Johnstone, J. :—I find all the issues herein in favour of the Johnstone, j. 
plaintiff; but to say that the feelings of the plaintiff, through 
the refusal of the defendant to marry her as he had promised, 
were very much hurt, and that she had suffered in consequence 
in body and mind, would be exaggeration.

I am satisfied that the true condition surrounding the en
gagement was not disclosed. There were circumstances, I sus
pect, which if they had been made known might have rendered 
the promise to marry nugatory ; but it was no part of my duty 
to delve into that v\ rhaps it was desirable to keep in the
background.

I assess the damages to which the plaintiff is entitled at 
$200. She will also be entitled to costs of the action on the 
higher scale.

Judgment for plaintiff.

McEWAN AND DOUGHERTY I plaintiffs, appellants) r MARKS (defen
dant, respondent).

Saskatchewan Supreme Court, Lanwnt, J., in Chambers. April 12, 1912.

1. Pleading (§ II A—174)—Necessity of averment as to assets within
jurisdiction—Costs.

A foreign plaintiff need not set up in hi* statement of claim that 
he has assets within the jurisdiction of the Court sufficient to answer 
for costs.

2. Costs (81—14)—Security for costs—Dismissal of application—
Assets within jurisdiction.

It i* only in eases where an interlocutory motion by the defendant for 
security for cost* was rendered necessary by the fault of the plaintiff 
that the latter should be called upon, on security being ordered, to pay 
the costs of the motion in any event ; ordinarily the <*»*t* of a motion 
for security in which fault cannot Is* attributed to either party should 
be made costs in the cause.

[Ixtck v. Snyder, 2 D.L.R. 414. 20 W.L.R. 4(16, distinguished.]

SASK.

AC.
1912

April 12.

79
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SASK. 3. Aitkai. ig VII—1—340)—Dihvkktionaky mattkbs—-Cobtb.

Kl'.
1012

An appellate Court will not set aside on appeal a discretionary order 
us to costs made by tin- Court below, unless it appears that there lias 
lieen a violation of principle or a misapprehension of facts in making 
the order appealed from.

Doüoiikbty

Marks.

[Lock v. Snyder, 2 D.L.R. 414, 20 W.L.R. 4M, approved.]

Appeal by plaintiffs from an order of tt Local Master 
directing certain costs to be paid by them.

Statement
An application had been made to the Local Master at Moose 

Jaw on la-half of the defendant for an order for security for 
costs, on the ground that the plaintiffs were residing beyond the 
jurisdiction. This motion the plaintiffs opposed successfully, 
by shewing that they had assets in the province sufficient to 
cover the costs.

The Local Master, in dismissing the a at ion, ordered that
the costs of the ion should la* paid by the plaintiffs in
any event, and from this order the plaintiffs appealed, contend
ing that the costs of such application should be costs in the 
cause.

The appeal was allowed.
Messrs. Mackenzie, Brou n ami Co., for appellants.
Messrs. Frame, 8ecord, Turnbull ami Fisher, for respondents.

I.amoni. J. Lamont, J. :—I agree with the statement of the law laid 
down by my brother Brown in Lock v. Snyder, 2 D.L.R. 414, 20 
W.L.R. 466, that in the case of a discretionary order an appel
late tribunal will not interfere unless there has been a violation 
of principle or a misapprehension of facts on the part of the 
Local Master in making the order. In this case, however. 1 am 
of opinion there has been a departure from the well-recognized 
rule as to the disposition of the costs.

The general rule as to costs of interlocutory motions is laid 
down in Widdifield on Costs (1911), p. 160, as follows:—

First, that the party making a successful motion is entitled to hie 
costs as costs in the cause; but the party opposing it is not entitled 
to his costs, in the cause.

Second, that the party making a motion which fails is not entitle! 
to his costs, us costs in the cause, hut the party opposing it is en
titled to his costs, as costs in the cause.

Third, that when a motion is made by one party and not opposed 
by the other the costs of both parties are costs in the cause.

The exception* to these rules occur chiefly:—
(1) Where on the merits the costs are reserved until the trial or 

other disposition of the action.
(2) The party moving, although successful, must pay the costs of 

the application if it is rendered necessary by his own default; or 
where he is asking an indulgence; or where he raises a new defence 
by amendment.

(3) Where the motion is rendered necessary by the respondent's 
default the respondent must pay the costs of it.

83
5714
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There are no special circumstances in this case to he con- SASK. 
si tie red. It is the ordinary case of a defendant moving for secur- 
ity on the ground that the plaintiff is resident outside of the 1912 

jurisdiction of the Court, which fact appears from the statement — 
of claim, and the plaintiff then coming in and shewing that he 
has property within the jurisdiction sufficient to answer for all Dovuhirty 
costs that may he awarded against him. v-

The defendant under Rule 714 had a rig 
and was prima facie entitled to an order for security, and Lament. ,t. 
the plaintiff was within his rights in shewing that he had suf
ficient assets within the province and, therefore, that further 
security was not required. If the defendant has a good defence 
to the action and establishes it, he is entitled to the costs of his 
motion. Hut if lie has not a good defence he should not have 
made the motion, and should not get the costs thereof in any 
event. It is only in cases where the motion was rendered neces
sary hv the fault of the plaintiff, as in Lock v. N11 pile r, 2 D.L.R.
414. 20 W.L.R. 4(><>. that the plaintiff should he called upon to 
pay the costs in any event.

The learned Local Master held that the plaintiff was at fault 
in not setting out in his statement of claim that he had assets 
in the province sufficient to answer for costs. This view I think 
erroneous. 1 know of no authority or practice for holding that 
a foreign plaintiff should set out in his statement of claim the 
fact that he has assets within the jurisdiction sufficient to atisv er 
for costs. To my mind this is a case in which fault cannot he 
attributed to either party. The application was simply one step 
in the action, and although the order asked for was not made, 
the plaintiff is not in the position of one who has successfully 
opposed the application. What lie practically says to the de
fendant is. “You are entitled to security, hut you have your 
security already in the assets I have within the jurisdiction of 
the Court.” He is, it seems to me. rather in the position of one 
not opposing the defendant's application, in which case, accord
ing to the third of the above rules, the costs of both parties should 
he costs in the cause.

The appeal will he allowed with costs, and the order of the 
Local Master varied so as to make the costs of the application 
for security “costs in the cause.”

Apptal allowed.

63664277
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SASK. SCOTT (plaintiff, appellant) v. MOACHON (defendant, respondent).
Baakatchetcan Supreme Court, II 'rtmorr, CJ.t John stone and La mon t, JJ. 

July 15, 1912.
1. Brokers (Still—12)—Real estate agent—Right to commission—

PURCHASER FOUND BY ANOTHER BROKER—‘‘QUANTUM MERUIT.”
The plaintiff, a real estate agent, in whose hands the defendant had 

placed property for sale, hut not exclusively, van not recover commis
sions from the latter on a quantum mrruit, where a purchaser was 
found by another broker pur|mrting to act independently of and with
out the plaintiff's assistance, although the attention of the other 
broker, to whom a commission had lieen paid by the defendant for 
effecting the sale, had been called to the property hv the plaintiff but 
without notice from the latter to the owner that such other broker had 
l»een referred to the property by him, was paid a commission by the 
defendant on the sale being made.

Statement Appeal by plaintiff from the judgment of Xewlands, J„ at 
the trial dismissing the plaintiffs action for commission on the 
sale of land.

The appeal was dismissed.
0. F. Blair, for appellant.
E. ,/. Brook smith, for respondent.

wet more. c.j. Wetmore, C.J. :—This is an action to recover commission on
the sale of land. The plaintiff is a real estate Broker, and lie 
claimed that the property in question was listed with him for 
sale by agreement in writing. The trial Judge found that the 
agreement was not proved. I have come to the conclusion that 
he was correct in that respect. The statement of claim contained 
a count on a quantum mrruit. The trial Judge found that the 
evidence upon this count “did not shew that the plaintiff ob
tained a purchaser for the defendant’s land as alleged in his 
statement of claim but that he found another real estate agent 
who obtained the purchaser and was paid by the defendant his 
commission for such services;” and he arrived at the conclusion 
that under such evidence the plaintiff was not entitled to recover 
on a quantum mrruit for services rendered in procuring a pur
chaser for the defendant’s lands, and he gave judgment there
fore. for the defendant with costs ; and the plaintiff appeals.

The evidence in my opinion establishes that the defendant 
had placed the land in the hands of the plaintiff to procure a 
purchaser, and that he was to be paid $1 an acre as commission 
for selling it. There may tie some question whether the defen
dant, who appears not to lie able to speak English very well, 
was aware that he placed the property in the hands of the plain
tiff to procure a purchaser at the start of the transaction, for 
he really placed it in the hands of one McDonald, who turned 
out to lie a clerk in the plaintiff’s office, but I am of opinion 
that before the transaction was closed he was aware that Mc
Donald was the agent of Scott, and that he had really placed 
the matter in Scott’s hands. The plaintiff, through his agent

8. C.
1912

July 15.
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McDonald, performed some services in endeavouring to obtain 
a purchaser. For instance, he brought down a couple of parties 
at different times to inspect the land, but none of these persons 
closed the deal. Eventually one Smith, a real estate broker 
from Kalgonie, appeared at Forget, where the defendant re
sided and brought a proposed purchaser with him. The defen
dant states that he mentioned the plaintiff’s name when he came 
there, but represented himself to be an independent broker, and 
a sale was effected, and Smith was paid $1 an acre as commis
sion, which he evidently kept. Scott claims $1 an acre also 
because he was the person who brought this land to Smith’s 
notice, that is, knowing that Smith had a purchaser he sent 
Smith down. Smith swears that lie was acting as an indepen
dent broker, and at the same time he claimed that the defendant 
should pay $1 an acre to the plaintiff as well. Now it seems to 
me that if he was the plaintiff’s agent, the plaintiff is entitled 
to receive from him a portion, at any rate, of the commission 
paid to him by the defendant, and if he was not the agent of the 
plaintiff, the plaintiff did not introduce the purchaser. And it 
also seems to me that Mr. Smith has striven very hard, if I 
may use the expression, to sail between wind and water.

There is one branch of the case I must draw attention to, and 
that is this. Smith swore that the defendant, in consideration 
of being about to get a larger price than he had listed the 
property for with Scott, agreed to pay an additional dollar to 
Scott on the sale. The defendant utterly denies that, and I 
gather from the learned trial Judge’s judgment that he did 
not accept that proposition. For my own part, if the question 
of fact is left to my opinion, 1 may say that I cannot find 
under the evidence that the defendant agreed to pay two com
missions. It is unreasonable and improbabV. It seems to me 
that .if the plaintiff desired to work throu Smith, whom he 
knew to be a real estate broker, that some m. Icfinitc informa
tion on the subject ought to have been given to the defendant. 
The price paid for commission on the sale of lands is quite 
large enough to make one hesitate before allowing a double 
price for it.

In my opinion the judgment of the trial Judge is correct, 
and the appeal should be dismissed and the judgment affirmed 
with costs.

SASK.

8. C.
1912

Moaciion.

Wetmore, C.J,

Johnstone, J., concurred with Wctmore, C.J. jnhn.u*., j,

I.amont, J.}—This is nil action for commission on the sale of Limoni,j. 
the defendant's farm. The defendant listed his land for sale 
with the plaintiff through one XV. If. McDonald, an employee 
of the plaintiff, and agreed to pay a commission of *1 per acre 
in ease of a sale. The plaintiff in turn gave the listing to V. H.
Smith, a real estate agent at Bnlgonie, who found a purchaser
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SASK. in one James Blair and took him to the defendmit. and a sale
N. C.
1012

was completed. Before taking Blair out to ace the land, Smith 
with the defendant for a commission of one dollar

Moaviio*.

per acre, which the defendant, upon the completion of the sale, 
paid him. The plaintiff then demanded a commission of one 
dollar per acre from the defendant on the ground that lie had

I.mmmt, J. through Smith procured the purchaser. The defendant refused 
to pay. and the plaintiff brought this action. The matter was 
tried la-fore my brother Ncwlands. who gave judgment for the 
defendant. From that judgment the plaintiff now appeals.

To succeed the plaintiff must shew that he either directly 
or through some person acting on his la-half, found a purchaser 
for the defendant's farm, lie did not do it directly, for lie had 
no knowledge of the purchaser until after the completion of 
the sale. But he contends that lie found the purchaser la-eause 
it was through him that Smith was introduced to the land. It 
is true that the plaintiff introduced Smith to the land and gave 
him the listing thereof, hut it is also true that he did this for 
the express purpose of having Smith tirnl a purchaser. Smith 
found the purchaser: and if, in so doing, he had la-en acting 
on hchnlf of the plaintiff, tin- plaintiff would have been entitled 
to his commission. But what were the facts! Smith in his 
evidence stated « that in making the sale he was
not acting as the agent of the plaintiff hut was acting as an 
independent agent. The plaintiff, in giving his testimony, was 
asked this ion. “He (Smith) was acting as your agent
throughout, was he not!" To which he answered. “No. not 
acting as my agent, lie was acting independently, ls-eause 1 
gave Mr. Smith the price of the land net to me." If Smith, in 
finding the purchaser, was acting on his own account, and by 
virtue of the listing given him for that purpose by the plaintiff, 
the plaintiff cannot Is- said to have found the purchaser at all, 
and is therefore entitled neither to a commission nor on a 
t/nantinii meruit.

It was argued lie fore us that the plaintiff was entitled to 
recover the amount sued for by virtue of a verbal agreement 
made by Smith with the defendant at the time of the sale to 
Blair. Smith in bis evidence stated that when he took Mr. Blair 
down to see the land lie told the defendant before they went 
out that he was acting independently of Mr. Scott, and that if 
a sale went through he would have to pay him (Smith) one 
dollar per acre, ami that he would also have to pay Mr. Scott 
one dollar per acre commission as well, anil that the defendant 
said that would Is- satisfactory. This the defendant denies, lie 
sa ill no mention was made of a commission to Scott until after 
the deal with Blair was dosed, that then Smith said to him. 
“What do you think about Scott's commission?" to which In
n-plied, “1 have nothing to do with Scott." The defendant's 
version of this conversation seems to me the more probable.

70
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It is not at all likely that Smith, who was acting independently 
and was desirous of making a sale, would run tin* risk of block
ing the sale by demanding at the outset two commissions from 
the defendant. The defendant says if he had known lie was to 
pay two commissions he would not have sold. To my mind the 
defendant's version is more in accord with the usual practice 
of real estate agents, and I accept it as correct. The plaintiff, 
therefore, having failed to establish that lie is entitled to the 
amount claimed by him. this appeal should In- dismissed, and 
the judgment of my brother Newlands affirmed with costs.

A/t/H ill dismiss» d.

ALTA.LAVALLEE v. THE CANADIAN NORTHERN RAILWAY CO 
RIOPEL v. THE CANADIAN NORTHERN RAILWAY CO 

MEUNIER v. THE CANADIAN NORTHERN RAILWAY CO.
(Decision No. 1.)

Kelt. S.Alberto Sujm me Court, Scott, ./, Fehruory S, 1012.
1. CoXTIM AXl'K AXIl AIMllPKX M KXT Iff I—.11—I.AI'SI UK MOTION—I..KAVK TO

The Court may extern! the time for renewing a motion if it ha* lap-vl 
through a mi*umler*tamliug a- to the date to which the pn-viou- 
motion was enlarged, particularly where the enlargement was not 
recorded.

2. Contint.\xck am» aimovhxmkxt (I I—3)— Kxi.akukmkxt i nto, aktkk
“VAl ATlox”—No IIATK IIKtXU KIXKI»—KH K.l T OK.

Where there are no fixed days for holding Chamber*, and an enlarge 
ment is made of a summons upon an application to vary the clerk’s 
report, and for other purpose*, until after vacation, without a date 
iieing fixed for hearing the application, it need not be taken up on 
the first day after vac it ion when ('handier* may be held, but may I*- 
heard at any time ii|M»n giving the op|H»*ite party two clear days

Application by the plaintiffs to vary the clerk's report and Statement 
for other purposes.

The application was granted.
E. It. Edwards, K.C.. for plaintiff’s.
S. It. Woods, K.C., for defendants.
Scott. J.:—The summons on the applications were return- 

able in Chambers on 27th «lune. They were then enlarged until 
.'loth «lune, when they were again enlarged until after vacation.
There is no record of the terms of the enlargement or as to 
whether a certain date after vacation was agreed upon or fixed.

On l.'ltli October last the plaintiffs' solicitor served defendant 
company's solicitor with notice that the application would be 
renewed on 17th October. They were renewed In-fore me on lb • 
latter date, when counsel for the defendant company contended 
that they were adjourned until the first Cham 1st day after vaca
tion. and that, as they had not then I men spoken to. they must 
lie treated as having been abandoned. Counsel for plaintiff’s 
contended that the adjournment was until after vacation without 
a day having been named. Affidavits as to the terms of the.
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tidjournment were afterwards filed by both counsel. Their state
ments differ as to the terms of the adjournment and they raise 
a question of veracity which 1 should not be called upon to 
decide.

The matter is at most a question merely of the costs of the 
application, as, even if I held that the application had been 
abandoned, and that the time had expired for making a fresh 
application, I would have no hesitation under the circumstances 
in extending the time for making one. If the contention of the 
defendant company’s counsel were upheld I doubt whether he 
would he entitled to claim the costs of the motion as they were 
not applied for on the first Chamber day after the return day. 
See Woodcock v. Oxford dr. lily. Co., 17 Jurist 33.

Even if the adjournment had been for the first Chamber day 
after vacation, I think that, in view of the conditions prevailing 
in the Court here at the present time, the strict practice which 
may tie enforced in England in like cases should not be insisted 
upon here. There. Chambers are held at regular times. Here, 
the same regularity cannot lie maintained. I doubt whether in 
this Court there was any fixed day for Chambers for many weeks 
after vacation, and, in my view, it would be unreasonable to hold 
that the plaintiffs’ solicitor should, in order to keep his appli
cation alive, be forced to attend day after day during those 
weeks in order to ascertain whether Chambers would lie held on 
the usual days.

In view of what I have stated I hold that the summons re
ferred to have not been shewn to have been abandoned.

I direct that the applications may be brought on for hearing 
by either party upon giving two clear days’ notice to the other 
party.

Ordcr accordiayly.

LAVALLEE v. C. N. R 
MEUNIER v. C. N. R.
RIOPEL v. C. N. R.

(Decision No. 2.)
Alberta Supreme Court, Harvey, CJ. March 8, 1912.

1. Courts ( 111 A 1—150)—Jurisdiction or Supreme Court, Alberta, to
VARY REFEREE'S KINDI.NO AH TO DAMAGES.

The* Supreme Court of Alberta cannot entertain an application to 
vary the finding of u clerk of the Court on n reference to him to 
a «certain d image*. since that can lie done only on an appeal from 
the final judgment in the action.

| Manual v. (l.T.P. H., 17 W.L.R. (19:1, on appeal, 1 DjL.R. 850, 20 
W.L.R. 1(11. followed. |

2. Reference ( 6 I—41—Powers op referee—Ascertainment of damages
—Consideration of question of liability.

The clerk of a Court cannot, upon a reference to him to uncertain 
the plaintiff* damage*. con*ider the question of the liability of tlm 
defendant in the action, since that wa* nettled by the order of refer
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3. Reference ( 11—7 )—Application tu vary report—Reference back
—MISCONCEPTION or DUTY.

If the clerk of u court, on a reference to ascertain the plaintiffs 
damage*, misconceiving his duty, hears evidence and, determining that 
the defendant was not liable, refuses to assess damages in the plain
tiffs favour, the Supreme Court of Alberta, may. on an application to 
vary the clerk's report, direct him to proceed with the assessment of 
damages.

4. Pleading (8 I N—118)—Amendment of statement of claim—After
JUDGMENT ON MOTION TO VARY REPORT—DESCRIPTION OF DAMAGE.

Leave to amend a statement of claim from which was inadvertently 
omitted particulars of the plaintiffs damages, will lie granted by 
the Supreme Court of Allwrta. on an application to vary the findings 
of the clerk of the Court as to assessment of damages, where such 
omission was not discovered until the hearing of such application.

This is an application by the plaintiffs in each of the above 
cases to have the report of the clerk of the Court as to damages 
varied by inserting the proper amount of damages they were 
entitled to or to have the report referred hack to have damages 
assessed, the clerk, after taking evidence, having found no special 
sum as damages, hut expressed the opinion that such damage 
was caused by the plaintiffs or some third person.

An order was made referring the matter lmek to the clerk to 
complete the reference and certify the amount of damages.

E. li. Eduards, K.C., for plaintiffs.
S. li. Woods, K.C., for defendants.

These eases came on for trial before Mr. Justice St cart on 
November 11th, 1910, when, on the pleadings and admissions 
of counsel, he directed judgment for the plaintiffs and a formal 
judgment was taken out in each case containing the following 
term :—

It i* this «lay adjudged that the plaintiff do recover against the 
defendants such amount for ilnmnges for the wrongs complained of 
as shall l>o found and ascertained by the clerk of this Court at 
Edmonton, to whom it is referred to ascertain the same.

The wrongs complained of are the same in each ease and are 
set out in the statement of claim as follows :—

In or about the months of May and June. 1900, the defendants 
wrongfully and unlawfully broke and entered upon the said lands and 
cut and broke down the fences thereof, etc.
ruder the reference evidence was taken before the clerk 

tending to shew the breaking and non-repair of the fences and 
damage by cattle obtaining access thereby. In each case the 
clerk has made a report finding no amount for such damage, but 
expressing the opinion that such damage was due to the plain
tiffs themselves in two of the eases and of a third person in the 
other ease in not repairing the fences. The plaintiff* in each 
case now applies on various grounds specified to have the report 
varied by inserting the proper amount of damages or to have 
it referred back with directions or for such other order as may

ALTA.

8.C.
181*

Lavali.ee

C. X. R. 
(No.*).

Statement



378

ALTA.

S.C.
1912

< X. It.

Dominion Law Repokts. [4 D.L.R.

s(-vrn just. Counsel for the defendants objects that there is no 
jurisdiction to hear the application, which is in the nature of an 
appeal from the clerk’s report.

In Manon v. G.T.P., 17 W.L.R. 693* Mr. .Justice Heck points 
out the usual practice in this Court to he the making of refer
ences, not for trial, hut for enquiry and report, involving a 
motion for adoption or as the case may he and the advisability 
of such a practice. 1 think without exception the references 1 
have directed have been of that character, but in my opinion the 
reference in this case is not of that character. The judgment 
of the trial Judge distinctly states that the plaintiff shall he 
entitled to final judgment for the amount the clerk may ascer
tain. If that judgment is wrong 1 certainly cannot change it. 
and inasmuch as it has been confirmed by the Court en bam , 
17 W.L.R. 539, though not questioned on this ground, 1 think 
1 may consider that its validity cannot he questioned.

In my opinion the amount of damage as found hv the clerk 
as referee must be the amount of the final judgment, and any 
appeal from his finding must he as an appeal from the final 
judgment. I think, therefore, the defendants' counsel's objec
tion is well taken to the form of the application. The referee, 
however, has made no finding of the amount of damages, and if. 
in reaching the conclusion lie has, lie has misconceived his dutx 
and has failed to make the finding directed, the matter is still 
open and as an officer of the Court lie is subject to direction a 
to th«‘ performance of his duty. In that aspect I think 1 have 
jurisdiction to deal with the application, though its form is in 
reality that of an appeal from the referee's report.

In my opinion the referee has misconceived his duty. The 
question of liability is settled by tile order of reference, and it 
is not within the scope of the referee's power to relieve the 
defendants of the liability with which they are fixed by finding 
that the damage could have been avoided if something else had 
Im‘cii done by the plaint ill's or anyone else. The only matter 
referred to him is the amount of the damage. That should be 
ascertained and certified by him and final judgment can then 
be entered for that amount.

In each statement of claim particulars of tin- character of 
damage are given, but in tin- liiopel case particulars of damage 
by trespassing cattle are omitted. This, plaintiffs’ counsel ex
plains, was due to inadvertence and apparently it was only dis
cerned bv counsel on this application, as the proceedings in all 
the cases have been taken together and evidence ou this point 
was given before the referee. I’laintitf asks to have the claim

•The judgment of Heck. .1.. in Unison v. Urn nil Trunk Pacific If. tv. 
17 W.L.R. •!!*:*, witt varied on appeal lo the Supreme Court of Alliertu -a 
bnne. hv reducing the damage* awarded, -ee Unison V. Urnml Trunk Pacific 
It. Co.,' 1 D.L.K. 8.V». 20 W.L.H. 101.
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amended in this respect, and if I have power to make the amend
ment at this stage it is eertainly a proper one to make. In one 
of the eases also the evidence indicates that the breaking of the 
fences occurred at two different times in the same season, the 
second not being specified, and leave to amend to specify this is 
asked. As the case is still open and properly before me, though 
not free from doubt, 1 think I have power. It is not necessary, 
however, to consider the matter fully because I understood coun
sel for defendants to consent to the amendments being if
there were no costs of the application which, in my opinion, there 
should not be, both because of this indulgence and because, if 
the application had been for only what the plaintiff is entitled 
to, the defendants might, perhaps, not have opposed it. indeed, in 
the argument defendants’ counsel offered to consent to the order 
[ am making if there were no costs. The order will go, therefore, 
without costs for amendment as asked and directing the referee 
to complete the reference and certify the amount of damages.

Order made referriny r< port Uadi to referee.

McNICHOL v. WINNIPEG.
Manitoba Court of Appeal, llowell, C.J.M., Richards, Perdue and 

Cameron, JJ.A. Map 20, 1912.
1. Appeal (§1 H—I8i—Eminent domain proceeding»—Second appeau—

Winnipeg Charter, sec. 82.1.
Tin* power of the Court of King's Bench, muter see. 823 of the char 

ter of the city of Winni|>cg. pertaining to the award by arbitrator# of 
compensation for land taken for a public strict, is not exhausted upon 
that Court setting aside an award, and an appeal lies from such order
to the Court of Appeal, which. thereu|..... lias all the power# set
forth in that section upon the Court of King's Bench. (Per Cameron, 
and Richards, JJ.A.)

2. Appeal I# VII K—445)—Waiver of objection--Appearance ox motion
TO SET ASIDE AX AWARD—FAILURE TO RAISE QUESTION.

An objection that a submission to arbitration had not Iwen made a 
rule of Court, will Ik* considered waived and not open to consideration 
on appeal where the parties up|M-ur«-d In-fore the Court of King's 
Bench and submitted a motion to set aside the award of an arbitrator 
without raising such question. (Per Perdue, J.A.)

3. Arbitration ig IV—12)—Wiiat is sufficient submission.
Where, without objection by the parties to the .proceeding, the 

Court of King's Bench made an order remitting to a single arbitrator, 
a> provided by the charter of a city, an awaril of damages made by 
three arbitrator# in a proceeding to o|*en a public street, upon the 
award «if such single- arbitrator being set aside by the Court on motion, 
such proceeding# before the Court constituted a sufficient submission 
by order of Court. (Per Perdue, J.A.)

4. Damages (glIIL5—270)—Measure of compensation—Eminent
domain—Establishment of highway.

The fact that upon the opening of a public street aems# the plain
tilT's property a small triangular piet..... . land, left on one side of the
street was reduced in value, does not entitle him to special com
pensation over and above the general damage awarded for the injury 
sustained by the whole tract of land. I Per Howell. C.J.M.i
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8. Appeal (| IB—18)—Right .>f appeal—Okokb hktti.no aside award—
Eminent domain—Man. King’s Bench Act, sec. 58.

An appeal lies, under see. 58 of the King’s Bench Act, to the Court 
of App*-nI from an order setting aside an award of damages made by 
an arbitrator in a proceeding to open a public street over private pro 
party, notwithstanding that the provisions of the city charter, under 
which the proceedings were instituted, did not provide for an appeal 
from the order of the Court of King's Bench. ( /‘er Cameron, and 
Richards, JJ.A.)

6. Statutes (1111)—125)—Retrospective operation of 1 Geo. V.
• Man , CM IS, MM ’ RlPI ALUM) Rl I i ■ 77:1 AMD 774 I t FRC1
ON PRIOR RIGHTS AND UAHILITIEH.

A proceeding to ascertain by arbitration the compensation for land 
taken for a public street, which has lieen referred to a single arhi 
trator by the Court of King's Bench by virtue of a provision of a city 
charter under which the proceeding* were instituted, constitutes a 
"legal proceeding or other remedy for ascertaining or en 
forcing" a liability, which was exempted by 1 Geo. V. cli. 13, sec. 2, 
in repealing Rules 773 and 774, jiertaining to the power of the Courts 
of King's Bench to deal with awards on motion, a* to any rights ac
quired or liabilities incurred before the coming into effect of the i 
pealing Act. (/Vr Cameron, and Richards, .1.1.A.)

7. Arbitration (| IV—12)—Wiiat is rvfucient submission—Order
of the Court—Jurisdiction of (Man.) Court or King's Bench.

Where a city charter under which proceedings were instituted to 
open a public street did not provide for a formal submission to arbi
tration of the question of compensation for the land taken, hut clearly 
shewed that the Court of King's Bench was to have summary juris 
diction over the proceedings, the practice provided by the Iaind Clauses 
Act is to In- followed, and tin- appointment hv such Court, under the 
provisions of such charter, of a single arbitrator to consider the award 
made by three arbitrators, will Is- considered a sufficient submission 
of the question to arbitration by order of Court. (/Vr Cameron, and 
Richards, JJ.A.)

8. Appeal <| VII E—302)—Power of Court of Appeal to amend on an

Where the Court of King's Bench, had objection been made to its 
jurisdiction lievause a submission to arbitration of the question of 
compensation for land taken for a public street was not made a rule 
of Court, could have granted an adjournment for the purpose of having 
the submission made a rule of Court, the Court of Appeal has the like 
power on an ap|N-al from the order of the Court of King's Bench quash 
ing the award made. (/Vr Cameron, and Richards, JJ.A.)

9. Damages (| 1IHL5—276)—Compensation fob land taken for street
—Provisions of vity charter.

A provision of a city charter that arbitrators in awarding damages 
for land taken for public streets should determine “(1) the intrinsic 
value of the property taken ; (2) the increased value of the residue, 
and (3) the damage to the residue; and (that) the difference lietweeii 
(1) and (2), or (1) and 13) shall constitute the com|N*n«ation” to 
which the landowner shall lie entitled, amounts to a limitation as to 
the damages that may is* awarded, and there cannot be included in an 
award the portion of the cost of opening a public street which would 
In* assessed against the landowner. I /Vr Cameron, and Richards, 
JJ.A.)

[Chriatit v. Toronto, 25 Can. S.C.R. 551 ; I'rtfcr v. Toronto, 20 O.A.R 
16; Richardaon v. Toronto, 17 O.R. 491, distinguished.)

10. Damages ( | III 1,5—276)—Measure of compensation — General
damages—Substantial damages.

Where it was impossible to open a public street across a tract of 
land without leaving n small triangular piece separated from the re
mainder, or without the street crossing diagonally on one side of • he
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land *o aa to leave it in bad shape to lx- divided into city lot*, auhstan- 
tial damages cannot be awarded in addition to the general damages 
awarded for injury to the entire tract of land.

11. Damages (IIII'LB—270)—Measure of compensation—^Substantial 
damages—Taking land fob public street.

In a proceeding to take land for a public street, special damages 
cannot lx- awarded for shortening the remaining land between the 
street ami a river bank, thereby injuring it for subdivision into city 
lots, where the street was laid out in the lx-st possible manner in 
view of the topographical surroundings of the land. (Per Cameron, 
ami Richards, JJ.A.)

MAN.
C. A
1912

McNichol

Winnipeg.

Appeal by McNichol, asking for the reversal of an order Statement 
made by Metcalfe, J., whereby an award made by a single arbi
trator, under see. 823 of the Winnipeg Charter was merely act 
aside on his appeal therefrom instead of the award being re
ferred haek with directions for an increase of the amount awar
ded or a larger sum awarded by the Court.

The Court of Appeal ordered that the award made by Mr.
Macdonald, the single arbitrator, he restored.

Messrs. J. B. Coyne and J. l\ Foley, for the plaintiff.
Messrs. T. A. Hunt and C. S. Blanchard, for the city.

IIowell, C.J.M. : -The hv-law No. 3»>4!l. taking the property ,,"wvH ,,J M- 
of the plaintiff for the opening of the street, fixes the propor
tion of the cost of the property which shall he charged upon the 
adjacent lands assumed io be benefited. About one-third of the 
cost the by-law charges upon the plaintiff's lands and the other 
two-thirds is charged upon other lands. This by-law is not im
peached and we have nothing to do with the question whether or 
not the others have been let off too cheaply. It is admitted on 
loth sides that the plaintiff's land is of little value unless it is 
subdivided into city lots, and in order to subdivide it the plain
tiff must comply with the law. When he bought the property 
the river was as now on the south side of the property and the 
adjoining and abutting streets as they now exist were then 
highways vested in the city. It is not the fault of the city that 
the peculiar shape of the land does not permit it to be laid out 
advantageously in harmony with existing streets, as the plain
tiff claims.

It seems to me the city would bo acting properly if upon a 
submission by the plaintiff of a plan for subdivision of this land 
they required him to dedicate a street to the public in the identi
cal place where the street in question has been placed, and if he 
had done this in order to subdivide his property he would not 
have received any recompense and the adjacent holders would 
not have been called upon to pay any portion of it.

As above mentioned, a subdivision will greatly enhance the 
value of the plaintiff's land, hut the right to subdivision and 
the placing of streets which the city must take care of and for
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which they lire responsible, is subject to their control, and so 
the plaintiff must lay out the streets by the consent of the city 
or must leave his land unsubdivided.

I cannot keep from my mind my knowledge of the locality, 
and it seems to me beyond question that this tract of land, un- 

Wixmi'ko. subdivided as it now is with the street now taken from a part 
HowÔmn.m. °f iff tnu*h more valuable than it would In* if it remained as 

it formerly was without having lost the area taken for this 
street, and in that view of it the plaintiff has rather gained than 
lest by the action of the city.

Looking at it from another aspect. I think the plaintiff can
not complain, for I think the balance of the tract can be readily 
and profitably subdivided in harmony with the street in question, 
and I think the city's suggestion for subdivision would make the 
property more valuable to the plaintiff than the way lie suggests. 
The new street gives to the plaintiff h street sixty-six feet wide 
along the north side of his property a portion of the way, and 
then through the remainder and thus gives the property access 
to a long and prominent street and a portion of the land for this 
street is contributed by the owner on the north side and in addi
tion he gets by the award of Mr. Macdonald the sum of $d..V»ti.ti7 
over ami almve any charge upon his land.

I think Mr. Macdonald s award grants to the plaintiff the 
due compensation provided for by section 774. and it seems to 
me that the rules laid down by section 818 have lieen followed.

The plaintiff's counsel argued at length that there was dam
age to the triangle of the plaintiff's land which was left on the 
north side of the street, but the question is not one as to the 
increase or reduction in value of this triangle; the question is as 
to the effect of this street upon the value of the whole tract of 
land belonging to the plaintiff, and I think, on this ground, the 
plaintiff has no cause to complain of Mr. Macdonald's award.

Our statute is quite different from the Ontario statute and 
I see no reason for any discussion of the Ontario cases.

If the points had been raised in argument 1 can s<»e many 
difficulties in the way. many of which are discussed in the judg
ment of my.brother Cameron, which 1 have had an opportunity 
of reading, but as counsel on Imth sides have asked for a decision 
on the merits, I have not considered them.

Professional testimony was given on both sides, but as usual 
each swore in favour of the side on which he was called. Mv 
own oliservation and knowledge of the locality harmonizes as to 
value with that of the arbitrators.

1 would set aside the judgment of Mr. Justice Metcalfe and 
restore Mr. Macdonald’s award as to the amount payable to the 
plaintiff. The plaintiff should get the costs of the arbitration 
proceedings before Mr. Macdonald and the costs of this appeal.

:i82

(’. A.
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MAW~ A. R. McNichol, and W. J. Christie, the third arbitrator named 
C. a. h the other two, to determine the compensation payable to the
1912 wiid A. R. McNichol in respect of that portion of said lot 71
—— owned by McNichol and taken by the city or injuriously affected

McNichol |)V Gf the said extension.
Winnipeg. Latimer and Christie, after hearing the evidence, made their 
„ U~T . award June 30, 1909, fixing the compensation at $6,210 as of 

January 22. 1606, the date of the by-law. Fisher did not join 
in the award, holding McNichol entitled to a much larger sum. 
From this award McNichol appealed to Mr. Justice Metcalfe, 
who, on May 3, 1910, made an order remitting the matter to the 
consideration and determination of Mr. i\ A. Macdonald, under 
section 823 of the Winnipeg Charter, with power to act upon the 
evidence already taken and, in addition, to hear any further 
evidence he might deem necessary.

July 20, 1910, Mr. Macdonald made his award fixing the com
pensation payable to McNichol at $5,710. lie set forth in a 
schedule to it the reasons influencing him in coming to this con
clusion.

From this award McNichol once more appealed to the Court 
of King’s Bench, whereupon on September 26, 1910. Mr. Justice 
Metcalfe made an order setting aside the award and making no 
other order except further to reserve the costs of the various 
proceedings.

From this order McNichol now appeals to this Court, asking 
that the order be reversed or varied and that an increased amount 
be awarded to him.

The principal points of objection taken to Mr. Macdonald’s 
award were as follows :—

In the first place, it is urged that he was in error in not 
allowing, in addition to the damage awarded, the amount of 
assessment charged against the property for the cost of the work.

Next, Mr. Macdonald erred in not allowing substantial dam
ages for the awkward shape of the triangle left on the property 
according to the plan Ex. 10. Mr. Macdonald held this was. in 
view of the surroundings, unavoidable.

Third. Damage was done to the property by reason of the 
street cutting diagonally through the property on its south side.

Fourthly. The distance between Ida avenue as it is and the 
top of the river bank, is so shortened that the property cannot 
now be subdivided to advantage. This Is a damage to the whole 
property for which allowance should be, but has not been, made.

It was further urged that McNichol is entitled to interest 
since the date of the by-law, and to the eosts of all the arbitra
tions and other proceedings. The original offer of the city was 
$4,350.

Objection was taken by Mr. Hunt that this appeal was not 
properly before this Court, there being no express provision for
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such under the Winnipeg Charter. Hut the order appealed from 
must, like other orders and decisions of Judges of the King’s 
Bench, be subject to the appellate jurisdiction of this Court 
under section 58 of the King's Bench Act.

It is further objected that Mr. Justice Metcalfe had no juris
diction to entertain the application made to him. The point is 
that before the motion to set aside the award was made the sub
mission or proceedings upon which the award was based should 
have been brought into Court and made a rule of Court upon 
an application by motion for that purpose. This was. no doubt, 
the well-defined practice.

The jurisdiction to set aside an award, in old times, whether at 
common law or under the statute of William III, could alone be exer
cised on motion made for that purpose openly in the Court of which 
the submission had been made a rule.

Russell on Arbitration (ed. 1891 , 653. The remedy by action 
or suit, always available in the Court of Chancery (save in cases 
coming within 9 and 10 Win. III. eh. 15, Russell, p. 695) still 
exists in full force.

The provisions with reference to the powers of the Court to 
deal with awards on motion prescribed by rule 773 of the King's 
Bench Act, were applicable only for the purpose of enforcing 
awards. By rule 774 it was provided that

The former practice with respect to awards shall not lie abolished, 
but the same shall only be followed by special leave of the Court or

These rides have been repealed by 1 Geo. V. eh. 13, see. 2 
(which came into force November 1. 1911 ) ; but such repeal does 
not affect any rights acquired, duty imposed or liability incurred 
before the coming into force of the repealing Act, “or the insti
tution or prosecution to its termination of any legal proceeding 
or other remedy for ascertaining or enforcing any such liability, 
right or duty.” Is this a legal proceeding or other remedy to 
ascertain or to enforce a right acquired, duty imposed or liability 
incurred prior to November 1. 1911 ? Originally the proceedings 
were instituted to ascertain McNichol's right to compensation, 
and they have not lost that character. Therefore the provisions 
substituted for rules 773 and 774 by sec. 1 of eh. 13, 1 Geo. V. 
are not in force so far as this proceeding is concerned, and we 
have it that the old practice with respect to awards is. for these 
present purposes, still subsisting.

As we have seen, the old jurisdiction of the Court to deal 
with awards could only be exercised on motion when the submis
sion had been made a rule of Court. Section 823 of the Act 
does not abrogate this requisite.

Every award . . . shall lie subject to the jurisdiction of the Court 
of King's Bench, us if made on a submission . . . containing an agree
ment for making the submission a rule of . . . Court.
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It is the submission that is to be made a rule of Court. Here 
there is no submission. The arbitrators are appointed under 
seetions 796 et scq. “Either party may appoint an arbitrator.” 
A written appointment is not necessary, except that the city 
must surely act by by-law. Rut if the appointment be by the 
mayor it may apparently hi- verbal. Notice of the appointment 
must be in writing, however: see. 798. Under the Lands 
Clauses Consolidation Act. 1845, see. 25. the appointment of an 
arbitrator “shall be deemed a submission to arbitration”: 
Russell 584. There is no provision similar to this in the charter. 
Ro here we are without any submission and without any statutory 
provision making the appointment of the arbitrators or any other 
proceeding equivalent to a submission. IIow then is the Court, 
no action having been brought either to enforce or set aside this 
award, to acquire jurisdiction over it and the parties to it?

It was the express intention of the Legislature that the Court 
of King’s Bench should have summary jurisdiction. This clearly 
appears from 823 and from 827 also. And in the absence of any 
definite provision as to the procedure, it would seem to me that 
the practice outlined by the Lands Clauses Act could be followed 
and the arbitrators’ appointments considered a submission. 
Some authority for this is found in Russell at p. 589. where it 
is said that the practice under the Railway Clauses Act and 
other Acts would probably be analogous to that under the Land 
Clauses Act. The objection to the jurisdiction was one not 
raised before Mr. Justice Metcalfe, but is raised before us for 
the first time. Had it been taken below it could have been met 
by an adjournment until the necessity for making a submission 
a rule had been complied with. That is only an ex parte pro
ceeding after all. The lapse of time could not be considered as 
effective to prevent that step in view of such remedial rules as 
341, 384 and 426 of the King’s Bench Act. And if the Judge 
had such powers this Court certainly has. and I see no reason 
why they should not he exercised in this case.

The further objection that inasmuch as Mr. Justice Metcalfe 
has exercised the powers set out in section 823, those powers are 
now exhausted, is met by the consideration already referred to 
that an appeal to this Court from the Judge’s order does exist 
and that thereupon this Court has all the powers in said section 
set forth.

I wish first to consider the bearing upon this case of the 
principle laid down by Mr. Justice Maclennan in Pryce v. Tor
onto, 20 A.R. 16, and by Mr. Justice Street in Richardson v. 
Toronto, 17 O.R. 491.

In the first place, there is no provision in the Ontario Act 
similar to section 818 in the charter. There is section 437 prac
tically identical with our 774. The meaning of the Ontario sec
tion is set out by G Wynne, J., in Christie v. Toronto, 25 Can

■
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S.C.R. 551, at p. 561. Maclennan, J.’s, opinion at p. 24, in the 
Pnjct case, is not founded on any provision of the Ontario stat
ute, but solely upon the reasoning which there appealed to his 
mind as fixing a just method of arriving at the compensation. 
Now, in section 8.18 we have for the guidance of arbitrators the 
rules upon which they are “to proceed to appraise and determine 
the amount of the price, indemnity or compensation” when part 
only of the property is taken. They are to determine : (1) the in
trinsic value of the property taken; (2) the increased value of 
the residue, and (3) the damage to the residue. And the difference 
between (1) and (2), or (1) and (3) “shall constitute the . . . 
compensation which the party . . . interested shall be entitled 
to.” It is argued that the principles laid down in the cases 
arising under the Ontario Act are identically those set forth in 
818. Hut there is no limitation in the Ontario Act such as we 
find in the latter. The arbitrators are told to find one thing and 
then another, and the difference between the two “shall con
stitute the compensation.” There is nothing said about and 
there is no room for. taking into consideration the “land 
owner’s share of the cost of the work.” Justly or unjustly, the 
Legislature has not permitted the arbitrators to take that element 
into their calculations. To put it in another wav, had this award 
contained a provision adding the special assessment required to 
pay for the expenses of opening this street to the damages sus
tained by the owner, then it seems to me the award would have 
been open to attack on the ground that the arbitrators had 
exceeded their statutory powers. It must not be lost sight of, 
moreover, that the by-law, No. 3649, is not impeached in any 
way. It stands a valid by-law and now to give effect to the 
appellant's contention would be, in fact, to set aside or to ignore 
section 2 of that by-law. It would throw all the cost of the exten
sion on the owners on both sides of Ida street west of the exten
sion provided for. My conclusion is that I cannot see any way 
to interfere with the award on this ground.

As for the next objection, that the award makes no allowance 
for the triangle left as a consequence of the plan followed by 
the city, I am prepared, after a good deal of consideration, to 
adopt the reasoning of Mr. Macdonald, that is to say, that, in 
view of the facts and circumstances naturally and properly in
fluencing the action of the city authorities, and in view of the 
topographical surroundings, it was inevitable that a portion of 
the property should be left in this, or a similar, condition. The 
same considerations apply to the third and fourth grounds. As 
to none of these, do I think a case has been made for increasing 
the compensation awarded.

Mr. Coyne pressed his client’s claim for interest. But even 
if there could be read into section 818 a power on the part of the
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arbitrators to give interest (which 1 consider at least doubtful), 
it does not appear to me that this Is a case where it could be 
properly exercised.

1 would set aside the order appealed from ami restore the 
award made by Mr. Macdonald.

Appeal allowed.

ALFRED THIEN v. THE BANK OF BRITISH NORTH AMERICA 
and ISRAEL ÜMBACH.

Alberta Supreme Court, Srott, J. February 17, 1912.
1. Banks (6 VIII—160)—Assignment of lien note—Statutory secur

ity to RANK—R.S.C. 101X1. CH. 29. SEC. 76, SUB-SEC. 2In.
Whore n borrower from a hank pave bis own notes for the money 

loaned, and at the same time and as part of the same transaction, he 
transferred a lien note given hv a buyer of horses sold by him for the 
price thereof and endorsed on such lien note an assignment of his 
interest therein and all his right, title and interest in ami to the 
property covered thereby, such assignment of the borrower's interest 
in the horse* is a violation of sub-sec. 2e. of sec. 7fl of the Bank Act. 
R.S.C. 190(1. ch. 20. forbidding hanks to lend money upon the security 
of any goods, wares and merchandise, and therefore, the hank to whom 
such note was assigned cannot enforce any claim against the horses 
covered thereby.

[Hank of Toronto v. Perkins. 8 Can. S.C.R. 603, applied.]
2. Bills and notes ( g V P—132)—Invalid assignment of property

COVERED IIY LIEN NOTE—RIGHT TO RECOVER ON NOTE.
The fact that the assignment of property covered by a lien note 

transferred to a hank, as security for money borrowed from the 
bank by the payee thereof, was invalid, would he no bar to the right of 
the bank to recover on the note itself.

[.Vflfion/il Bank of Australasia v. Cherry, L.R. 3 P.C. 299. specially 
referred to.]

3. Forcible entry and detainer (§1—1)—Illegal detainer—Liability
OF HOLDER OF LIEN NOTE FOR.

Where a bank's representative gives instructions to seize horses 
covered by a lien note assigned to the bank as security for money 
borrowed by the payee thereof, and the person *o instructed seizes horses 
other than those covered by the note, at two different times, and the 
bank's representative ratified the act of such person in the second seizure 
and detaining of horses and instructed him not to take back the first 
horses seized until he saw that he had the right ones, the bank is 
liable for the acts of such person in seizing such horses.

4. Damages (8 HIE—144)—Illegal detention—Seizure of wrong
GOODS UNDER LIEN NOTE.

Where the lien note of a buyer of hor«e* was transferred to a bank 
by the payee thereof as security for money borrowed for him from the 
bank endorsing thereon an assignment of all his interest in the horses 
which was invalid ami an agent of the bank seized an old crippled 
team for the horses covered by the note and the plaintiff admitted that 
he was willing that the bank should take such team in place of the 
one covered by the note, he is not entitled to damages for the illegal 
detention of that team.

5. Costs (g I—26)—On adjournment or trial—Witness fees.
Where immediately before the time set for the trial of an action the 

party who finally prevailed changed his solicitor and was tlierefore not 
ready to proceed* to trial at that time, the other party will lie entitled 
to the costs occasioned by the delay and the prevailing party will be 
entitled only to the same fees for the attendance of his witnesses as if 
the trial had proceeded on the day fixed for it.
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The plaintiff’s claim is for damages for the unlawful seizure 
and detention of four horses, the property of the plaintiff.

Judgment was given for the plaintiff and the counterclaim 
of the defendant hank was allowed in part; the counterclaim of 
defendant Umbach was dismissed.

O. M. Biggar, for plaintiff.
O. li. O'Connor, for defendant bank.
L. IV. Brown, for defendant Umbach.

Scott, J. — On 20th June, 1911, the plaintiff purchased from 
one Shwalbe a team of horses described as a black gelding and a 
gray gelding, and gave him a lien note thereon for $550, payable 
on 1st October, 1911. On the same day Shwalbe, in the presence 
of the plaintiff, borrowed $250 from defendant bank, giving his 
own notes therefor and at the same time and as part of the same 
transaction he transferred plaintiff’s lien note to the bank and 
endorsed thereon an assignment of his interest therein and in 
the moneys payable thereunder and all his right, title and 
interest in and to the property therein mentioned. Also at the 
same time and as part of the same transaction, Shwalbe by 
writing pledged the lien note to the bank as a continuing collat
eral security for, among other things, payment of the then 
present or any future liability of the pledger on his own behalf, 
or as guarantor or endorser for another.

On 13th July, 1911, Shwalbe obtained a further loan of $155 
from defendant bank, and gave his own promissory note therefor 
payable one month after date, and on 27th July, 1911, one 
Jennson obtained a loan of $200 from defendant bank and gave 
his promissory note therefor endorsed by Shwalbe.

On 25th September, 1911, defendant bank’s manager at 
Edmonton wrote defendant Umbach, enclosing plaintiffs lien 
note and instructing him to seize the horses mentioned in the 
lien note. On 2nd October following Umbach went to plain
tiff's farm and there seized a team of horses, believing them to 
be the horses mentioned in the lien note, and removed them 
from the premises. From information he afterwards obtained 
he was led to believe that he hod seized the wrong team, and on 
7th October, without returning the team already seized by him. 
he again went to plaintiff’s farm and there seized and removed 
another team. The team first seized and removed was returned 
to the plaintiff on 21st October, but the defendants still retain 
possession of the second one.

The evidence leaves it at least open to doubt whether either 
of the teams seized by the defendant bank was the team men
tioned in the lien note, but, owing to the view I entertain upon 
another question arising in the ease, it is unnecessary for me to 
decide that question.
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It was contended on behalf of the plaintiff that the advance 
to Shwalbe of the $250 was made on the security by him to the 
bank of the plaintiff’s lieu note and of Shwalbe’s interest in the 
horses mentioned therein, that the assignment of the interest in 
the latter case was a violation of sec. 76 (2) of the Bank Act, 
that such assignment was therefore invalid, and the bank did 
not thereby acquire any interest in the team. Counsel for the 
defendants objected that that issue was not raised by the plead
ings. Upon referring to the pleadings I expressed the view that 
it had not been raised, whereupon plaintiff's counsel applied to 
amend his reply by raising that question.

1 think the amendment is one that should be allowed in view 
of the fact that upon an application by the plaintiff for judg
ment heard by Beck, J., in November last, that question appears 
to have been raised without objection and considered by him 
(see 19 W.L.K. 549) and that all the evidence necessary to 
decide that issue was given at the trial.

In The National Bank of Australasia v. Cherry, L.R. 3 P.C. 
299, and Ayres v. The South Australian Banking Co., L.R. 3 
P.C. 548, the effect of a provision in the charters of those banks 
similar in substance to the provision of the Bank Act 1 have 
referred to, was considered and commented upon. Lord Cairns, 
in the first ease, expressed the view that a security taken under 
those circumstances would be void, while Lord Justice Mellish. 
in the latter case, expressed the contrary view, viz., that it would 
not prevent the property in the goods passing to the bank.

Both these eases, however, were considered in The Bank of 
Toronto v. Perkins, 8 Can. S.C.R. 603, and that Court adopted 
the view expressed by Lord Cairns and held that, under a 
similar provision of the Bank Act then in force here, a i -ansfer 
of a mortgage to the bank to secure an advance upon a promis
sory note discounted at the time of the transfer, was null and 
void.

I cannot draw any distinction between the circumstances of 
the present case and those which appear in The Bank of Toronto 
v. Perkins, 8 Can. S.C.R. 603. It is true that Mr. Henderson, 
the manager of defendant bank, states that he made the first 
advance of $250, on condition that he hypothecated plaintiff's 
lien note as security, but I have already held that the advance 
and the hypothecation and the assignment of the note 
and of the property mentioned in it were parts of the same- 
transaction, and that being the case, it must, I think, be assumed 
that the assignment of the property was taken as a security for 
the advance and that it was made at least partially on the 
strength of that security.

The first team seized was not the team mentioned in the lien 
note. The plaintiff and Shwalbe both state that the second team 
seized was not that team, and they further state that the team
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covered by the note was taken away by them in order that it 
should not be taken by the bank under the note, and was after
wards sold by them. When the first team was seized the plain
tiff offered no objection. In fact, he admits that he was desirous 
that the bank should take it, as it was an inferior team to that 
mentioned in the note. When the second team was seized the 
only objection he raised was that before taking it they had not 
returned the first one. I was not favourably impressed by the 
evidence of either the plaintiff or Shwalbe, and it appeared to 
me that before they became aware of any defect in the bank's 
claim to the team they were acting in concert in endeavouring to 
prevent the bank obtaining possession of it.

Mr. Henderson’s instructions to defendant Vmbach were to 
seize the team mentioned in the lien note, and it was contended 
on behalf of the bank that as the plaintiff states that neither of 
the teams seized were those mentioned in the note, the bank is 
not liable for the acts of Vmbach in seizing other teams.

The evidence shews that Mr. Henderson by his subsequent 
conduct ratified the act of Vmbach in seizing and detaining the 
second team, and the latter states that Henderson told him not 
to take the first team back until he saw that lie had the right 
team.

During the trial counsel for the plaintiff stated that in the 
event of my finding that the defendant bank was not entitled 
under the lien note to seize the second team, he was willing to 
take it back and to accept damages for its detention only.

The plaintiff admits that he was willing that the bank should 
take the first team seized and states that he thought that, if he 
could palm off an old, crippled team for the one in the note, he 
would let Vmbach take it. I therefore think that he should not 
be awarded damages for the detention of that team. For the 
detention of the second team I award him #230, being at the 
rate of $2 per day for each week day since the seizure. [ fix 
the value of the second team seized at #500.

I give judgment for the plaintiff for #730 and costs, subject 
to the proviso that if the defendants return the team to the 
plaintiff within fifteen days the plaintiff shall Ik* entitled to 
judgment for #230 only with costs on the higher scale.

The defendant bank counterclaims for the amount of plain
tiff’s lien note and interest and for the delivery up of the horses 
mentioned therein.

I am of opinion that the defendant bank is entitled to judg
ment for the amount of the note and interest. I hold that the 
plaintiff was aware that the note was transferred by Shwalbe to 
the bank as security, not only for the payment of the #250 then 
advanced, but also for any future indebtedness or liability as 
endorser or otherwise. The latter is still liable to the bank as 
endorser of the Jannsen note for #200, which is still unpaid, and
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therefore the bank is entitled as against the plaintiff to recover 
the full amount of his note and interest subject only to the 
liability to account to Shwalbe alone for any excess it may 
recover over the amount of his liability. The fact that the 
assignment of the property covered by the note is held to be 
invalid is no bar to the right of the bank to recover upon the 
note itself. See National Bank of Australasia v. Cherry, L.R. 
3 P.C. 299, at p. 307.

I give judgment for the defendant bank in respect of its 
counterclaim upon plaintiff’s note for $571.60 and costs. I 
dismiss the counterclaim in so far as it relates to the claim for 
delivery of the horses.

The defendant Umbach counterclaims for the costs and ex
penses of the seizure and detention of the horses seized by him 
and for damages for the wrongful conduct of the plaintiff in 
depriving him of the possession of the horses covered by the lien 
note. I dismiss his counterclaim with costs.

The costs of the motion of the plaintiff for judgment heard 
by Heck, J., were reserved by him to be disposed of by the trial 
Judge. I hold that neither party is entitled to those costs.

The action was set for trial on the first day of the sittings 
at which it was heard, but by reason of the fact that the plaintiff 
changed his solicitors immediately before the trial, he was not 
then ready to proceed at that time. The defendants, upon taxa
tion, will be entitled to the costs occasioned by the plaintiff’s 
delay, and the plaintiff will lie entitled only to the same fees 
for the attendance of his witnesses as if the trial had proceeded 
on the day fixed for it.

J inly me n t accord i ngl y.

THE GREAT WEST LIFE ASSURANCE CO. (plaintiffs) v. Frederick 
LEIB, the New Hamburg Manufacturing Company, Limited, Parsons 
Hawkeye Manufacturing Company, Limited, Balcovski & Wodlenger, 
D. A. McDonald, The American Abell Engine and Thresher Company, 
Limited and the J. I. Case Threshing Machine Company (defendants).

Saskatchewan Supreme Court (Judicial District of Regina). Drown, J., in 
Chambers. July 18, 1912.

1. Sale (8 IC—17)—Conditional sale—Marking or stamping vendor's
name—Necessity of notice of bale—R.S.S. 1909. ch. 45, secs.
8 and 11.

A vendor of good* or chattels of the value of $15 or over, who ha* 
an office in the province, and whose name is atamjwd thereon or affixed 
thereto, a* required by section 11. of chapter 45, R.S.S. 1900, re
lating to lien note* and conditional sales, need not. upon the vendee’s 
default in payment, give the vendee the notice of re-sale required by 
section 8 of the Act, since by the express terms of section 11, the Act 
is not applicable to sale* of good* and chattels marked with the 
vendor’s name.

2. Sale ( g IC—18)—Conditional sale — Re-sale — Vendor’s name
STAMPED OR AFFIXED—R.S.S. 1909, OH. 45, SEC. 11.

The provision of section 11. chapter 45, of R.S.S. 1909, respecting 
lien notes and conditional sales, exempting from the operation of the
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Act as to recording the agreements, sales of goods or chattels of the SASK.
value of $15 or over, where the name of a vendor, who has an office -----
in Saskatchewan, is plainly stamped thereon, or affixed thereto, is not S. C 
limited in its o|>eration to the original sale only, hut applies as well 
to re-sales by the vendor upon the vendee's default in making payment ___~
ll,erefor' ' Giikat West

3. Records and registry laws (8 III C—21)—Conditional sales of life
goods. Assurance

The requirement of R.S.S. 1909, ch. 45, relating to the registration Co.
of lien notes and conditional sale agreements, does not, by the express r.
provisions of section 11 thereof, apply to the re-sale by a vendor under LEIB. 
such a note or agreement, upon a vendee's default, of goods or chattels 
of the value of $15 or over, which have the name of the vendor, who 
has an office in Saskatchewan, stamped thereon or affixed thereto.

4. Mortgage (| VI H—131)—Right of second mortgagee to surplus on
SALE IIY FIRST MORTGAGEE.

The vendor of goods or chattels who. in addition to taking a lien 
note or conditional sale agreement, obtains a second mortgage on land 
as additional security, if there is a deficiency upon a re-sale of the 
goods or chattels for the vendee's default, is entitled to have it satisfied 
from the surplus arising from the sale of the land under the first 
mortgage.

Application for payment out of Court of the surplus moneys stateim n- 
paid in under mortgage sale proceedings which were taken under 
a mortgage given by Leib to the plaintiffs.

J. E. Doerr, for Leib.
T. S. McMorran, for American Abell Engine & Thresher Co.,

Ltd.
('. IV. Hoffman, for D. A. McDonald and the partnership 

Balcovaki & Wod longer.
IV. M. Main, for the sheriff.

Brown, J. :—The sheriff had served notice claiming the Brown, j. 
moneys paid into Court, but through his solicitor he now aban
dons such claim. The only claim made on behalf of the parties 
represented by Mr. Hoffman is for $5 by way of costs, and as 
this claim is admitted by all parties it will 1>e allowed and 
ordered to lie paid out to the solicitors as a first charge on the 
moneys now in Court. The contest is between Leib and the 
American Abell Company, hereafter referred to as “the com
pany.” In the year 1008 Leib purchased from the company a 
traction engine and a combination separator under the usual 
form of lien agreement taken by machine companies. At the 
same time he also executed a mortgage in favour of the com
pany on the land which has been sold under the plaintiffs’ 
mortgage, the same being executed as collateral security for the 
full amount of the purchase price, and such mortgage was duly 
registered. Nothing appears to have been paid by Leib under 
his agreement, 'and in the fall of 1009 the company repossessed 
themselves of the machinery and sold the same, crediting the 
proceeds on Leib’s indebtedness. It is admitted that the re-sale 
was made without any notice having been given to Leib thereof, 
and it is contended on behalf of Leib that, as section 8 of the
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SASK. Act respecting Lien Notes and Conditional Sales, being eh. 4.), 
R.S. Sask., requires such notice to have been given, the com- 

1912 Pony’s action in so re-selling without notice amounts to a res-
---- cission of the contract, and that in consequence they are not

Cheat West entitled to any of the moneys in Court. In support of this cou- 
Assiraxck tention the following eases were cited on the argument: Sawyer 

Co. v. Dagg, 18 W.L.R. 612; American-Abell v. Weidenwilt, 19 
W.L.R. 730; North-West Thresher Co. v. Bates, 13 W.L.R. 657; 
Sawyer v. Bouchard, 13 W.L.R. 394.

Brown, j. Qn ot|,er j,ani| j8 a]80 admitted that both the engine and
the separator had the name of the company properly stamped 
thereon or plainly attached thereto, and that the company keep 
an office in the province, all as contemplated by section 11 of the 
Act referred to.

The company contend that under the circumstances, by 
virtue of section 11, none of the provisions of the Aet apply to 
them, and consequently they were not under any obligation to 
give any notice of the re-sale. It is not suggested that on the 
re-sale the company did not realize the full value of the machin
ery.

Section 11 of the Act in part reads as follows:—
Nothing in this Act shall apply to the sale or bailment of any 

manufactured goods or chattels of the value of $15 or over which at 
the time of the actual delivery thereof to the buyer or bailee have 
the manufacturer’s or vendor's name painted, printed or stamped 
thereon or plainly attached thereto by a plate or similar device; 
provided that such manufacturer or vendor (being the seller or 
bailor of such goods or chattels) keeps an oflice in Saskatchewan 
where inquiry may be had and information procured concerning the 
sale or bailment of such goods or chattels.

When the name of the company is on machinery, ami there 
is an office in the province where intending purchasers can as
certain whether or not the same has been fully paid for, the 
need for registration of the agreement seems to be fully met, 
and tlmt was evidently the view of the Legislature.

I cannot see that having the name so attached and such 
offices in the province can in any way be regarded as a substi
tute for giving notice to the original purchaser of an intended 
re-sale; in point of reason, one has absolutely' no bearing on the 
other. We must, however, take the language which the legis
lature has used and give to it its natural meaning.

The language of section 11, “nothing in this Act.” surely 
means, none of the provisions of this Act, not even those con
tained in sections 7 and 8. Hut it is contended that the word 
“sale” should be emphasized in section 11, and that this section 
really means, “nothing in this Act shall apply to the first or 
original sale,” and therefore, inferential^, that all of the pro
visions shall apply to any subsequent or re-sale.
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I cannot, however, accept that view of the section, because to 
do so would mean that registration was necessary on a re-sale 
even though the name of the company was affixed and they had 
the proper office in the province. Such a result could never 
have been intended. The eases cited do not assist in any way, 
for it is apparent that either the facts were not the same or 
the point in question was not raised in any of those eases. I 
cannot, without unduly straining the language of section 11, 
agree with the contention made on behalf of Leib, but am of 
opinion that under the circumstances of this case the provisions 
of sections 7 and 8 do not apply, and I therefore hold that the 
American-Abcll company are entitled to the money claimed, or 
at least to sufficient of it to satisfy their claim.

I direct a reference to the Chamber clerk to ascertain the 
amount due the company under their mortgage, and that, with 
the exception of the $5 to be paid to the solicitors of D. A. 
McDonald ct al., the money in Court be paid out to the com
pany, or at least sufficient thereof to satisfy their claim so 
ascertained and their costs, and that the balance, if any, be 
paid out to the defendant Leib.

lit fert nee directed.

BATES v. KIRKPATRICK.
Manitoba Kina’* Bench. Trial hr fore Macdonald, ./. June 11, 1912.

1. Banks (|VIII—100)—Statutory security—Lkxihm; hunky on sec
urity or noons. etc.—The Bank Act, R.S.C. loot*, cii. 29, sec. 70, 
sun-BEc. 2(e).

The advancement by a bank of money on a demand note under a 
contemporaneous agreement that a chattel mortgage should he given 
as security therefor as soon as it could be prepared, constitutes a vio
lation of see. 79. snh-sec. 2(c) of ch. 29. R.S.C. (the Bank Act), which 
prohibits a bank, either directly or indirectly, lending money or mak
ing advances upon the security of any goods, wares, and merchandise.

2. Banks ($ V’lII—100)—Chattel mortgage collateral to advance on
DEMAND NOTE—ADDITIONAL SECURITY—THE BANK ACT, R.S.C. 
1906, CH. 29, SEC. 80.

A chattel mortgage taken by a hank cannot la* sustained under sec. 
80 of ch. 29. of tlie Bank Act. as one given for additional security for 
a debt contracted in the usual course of business, where money was 
advanced upon a demand note under an agreement that it should lie 
secured by a chattel mortgage as soon as it could be prepared.

[fianfc of Toronto v. Perkins, 8 Can. S.C.R. 603, referred to.]

This suit was instituted by W. II. Hates, assignee of I). W. 
Kirkpatrick, suing on behalf of all creditors against D. W. Kirk
patrick and the Union Hank of Canada. It was brought to set 
aside a chattel mortgage made by I). W. Kirkpatrick to the 
Union Bank as having liven made in violation of the Hank Act. 
K.S.C. 1906, ch. 29, sec. 76, sub-sec. 2 (c).

Judgment was given the plaintiff for $1,457.10 with costs.
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Messrs. J. P. Curran, K.C., ami C. Y. Mackenzie, for the 
plaintiff.

Messrs. .1. E. Hoskin, K.C., and J. U. Chalmers, for the 
Union Bank.

The defendant D. W. Kirkpatrick was not represented.

Macdonald, J. :—At the conclusion of this ease 1 found us a 
fact that the money was advanced by the defendant bank on 
the understanding and agreement that a chattel mortgage would 
be given as security additional to a note, and that the demand 
note was given for the purpose and with the intention of cre
ating an indebtedness for which the chattel mortgage would bo 
given.

When Kirkpatrick was introduced to the bank manager by a 
mutual friend, the latter was asked by the manager if he would 
endorse for Kirkpatrick, and not receiving any reply, he then 
asked the latter if he would give a chattel mortgage, to which he 
agreed. Kirkpatrick was then requested to call upon the bank’s 
solicitor and give him particulars and description of the chattels 
for the purpose of having chattel mortgage prepared, which he 
did. The bank manager called upon this solicitor the same even
ing to see if he got particulars from Kirkpatrick, and to further 
instruct him with respect to the chattel mortgage.

The money was advanced three days before the chattel mort
gage was executed, and at the time of its execution a note was 
given as collateral at three months, and although the chattel 
mortgage was not executed for three days after the moneys were 
advanced, yet instructions for its preparation were given on the 
day before the money was advanced. The chattel mortgage was 
therefore clearly understood by and in contemplation of the par
ties at the time of the agreement to advance the money and as 
security for such advance. The demand notes were given to 
create an ind- ness for which it was considered that three 
days afterwai a chattel mortgage could be given as for an 
existing past indebtedness ; clearly a colourable transaction to 
evade tlie provisions of sec. 76, sub-sec. 2(c) of eh. 29, R.S.C., 
known as the Bank Act, under which a bank shall not either 
directly or indirectly lend money or make advances upon the 
security of any goods, wares and merchandise.

It is urged by counsel for the bank that under sec. 80 of the 
said Act the bank can take this security by way of additional 
security for debts contracted to the bank in the course of its 
business. The circumstances disclosed here do not bring the 
bank within this section. It was never intended to advance the 
money on the demand notes. Kirkpatrick needed some consider
able time for the repayment of the moneys, and it was the under
standing that reasonable time would be given, but not until the 
chattel mortgage was executed would such time be fixed. The
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demand notes were simply a temporary arrangement and the 
real transaction would follow in the execution of the mortgage.

Where security is given to cover a contemporaneous loan, and 
in my opinion that is the effect of what was done here, it is a 
contravention of the section of the Bank Act above cited: Bank 
of Toronto v. Perkins, 8 Can. S.C.R. 603.

It is not in the course of business for a bank to advance 
moneys on demand notes with a contemporaneous agreement 
that a chattel mortgage is to be given as security as soon as the 
same can he prepared and then take the position of mortgagees 
taking additional security for a past due indebtedness.

The moneys would not have been advanced had it not been 
agreed that the security was to he given. I cannot, therefore, 
see it in any other light than that the security was actually for 
a present advance, and therefore in contravention of the Bank 
Act. The defendants seized and sold the goods and chattels 
mortgaged, realizing in gross the sum of $1,520.10. The auc
tioneer’s fees reduced this amount to $1,457.10, for which latter 
amount there will be judgment for the plaintiff together with 
costs.

Judgment for plaint iff.

MAN.
K.R.
lt>12

PATRICK. 

Macdonald, J.

THE KING v. CHARTRAND.

Saskatchewan Supreme Court, Xcirlands, Johnstone ami Lamont. ././. 
July 15, 1912.

1. Indictment, information and complaint (§IIF—55)—Indictment 
for shooting with intent—Conviction for common assault. 

A conviction for a common nasnult may lx* sustained under an indict - 
ment for shooting at a person with intent to kill, where an accused 
person, when within slvoting distance, pointed a gun at another, the 
bullet from which struck a horse the latter was riding.

[Regina v. St. George. 9 C. & P. 483, followed.]

Crown ease reserved on a conviction made for common as
sault upon an indictment for shooting with intent.

T. A. Colclough, for the Crown.
IV. It. Willoughby, for the convict.

SASK.
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The judgment of the Court was delivered by Newlands, xewiande.j. 
J. :—The defendant was charged with having, on the 15th day 
of March, 1912, unlawfully shot at Francois Gosselin with 
intent to kill the said Francois Gosselin. The Chief Justice, 
who tried the case, in the stated case which he 1ms referred to 
this Court says that in charging the jury:—

I directed them that if they found that the prisoner presented the 
rifle in question in the general direction of Gosselin, and they could 
form their opinion as to that from the evidence ns to where the bullet 
struck the horse, and the other testimony which I have set forth, they 

could find him guilty of common assault.
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Was my direction and charge to the jury correct with respect to 
the right of the jury to find the prisoner guilty of common assault 
(a) in view of the nature of the charge ns originally preferred, (6) in

This Kino respect to what constituted a common assault?

Chabtra*». I think liotli of tlipsp i|uestions nre answered by the ease of
Xewlends, J. Degina v. St. George, 9 C. & 1*. 488. In that, case the indictment 

wax for feloniously attempting to discharge loaded firearms. 
Parke, B., said, p. 491 :—

The crime charged here is an attempt to discharge n loaded pistol; 
if a pistol was presented close to the person of the prosecutor, that is 
an assault, and it is included in the charge.
And farther on, at p. 498, he says:—

I tliink that if in this case it should lie proved that the prisoner 
presented a pistol purporting to lie a loaded pistol, ami the jury are 
satisfied that it was so near as to produce danger to life if the 
pistol had gone off, that that would lie an assault in point of law, 
and that the prisoner might lie convicted of that assault upon this 
indictment.

The evidence in this ease shews that Gosselin was within 
shooting distance of the accused, because the bullet from the 
rifle he tired hit the horse he was riding. I think, therefore, 
that the pointing of a loaded rifie at a person within shooting 
distance is an assault, ami that that offence is within the charge 
as laid.

Conviction affirmed.

SASK. John McENROE (plaintiff, appellant) v. C. J. TRETHEWEY, S. D. Mc- 
Kine, T. G. Pugsley, and R. D. Bell (defendants, respondents).

S.C.
1912

Saskatchnran Supreme Court. Wet more, CJ„ Xnrlands, Johnstone and 
La mont. JJ. July 15, 1912.

July 15. 1. Appeal (8 VII L 3—192)—Review op findings of court—Gratuitous 
services.

Where there was ample evidence to warrant the trial Judge in his 
finding that the plaintiff's services as a real estate broker in listing 
for sale at the instance of a person other than the owner, property 
which was afterwards sold through another broker, were rendered 
gratuitously, an appellate Court should not reverse the trial judg
ment based u|Hin such finding whereby the broker's action for commis
sion was dismissed.

Statement Appeal by the plaintiff from the judgment delivered at the 
trial dismissing the plaintiff's action for commission on the sale 
of lands.

The appeal was dismissed.

W. F. Dunn, for appellant. 
aV. It. Craig, for respondent.

The judgment of the Court was delivered by

Wflmore, C.J. Wetmore, (\J. :—This is an appeal from the judgment of 
the District Court Judge for the judicial district of Moosejaw,
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The question to .lie decided by this Court is one entirely of fact. 
The action is brought to recover commission on the sale of 
property owned by one Bratt. The trial Judge gave judgment 
for the defendants, and the plaintiff appeals. 1 may state by 
the way that the testimony of the plaintiff himself seems to 
point very strongly in the direction that in making the arrange- 
ment he relies on. with the defendants, he was perpetrating a 
fraud upon Bratt. who was his employer, and who resided in 
Marshalltown, Iowa. However, as that has not been set up in 
the pleadings it is not necessary to decide it. There was very 
considerable contradictory testimony in the case, and the 
learned Judge’s judgment as it bears upon the plaintiff’s claim 
is as follows :—

I find on the evidence that the plaint lit lias failed to make out his 
case, and 1 am convinced that there was no such contract as lie alleges. 
The evidence of the witness Bell was direct and positive, and I was 
much impressed with his testimony. I find that the defendants’ ver
sion of the facts is the true one, and there will lie judgment dismiss
ing the plaintiff's claim with costs.
There was ample evidence to warrant the Judge in finding 

that the property was not listed with the defendants by the 
plaintiff at all. but that it was listed by one Morse; and there 
was also evidence to warrant the Judge in finding that the 
plaintiff’s services were rendered gratuitously and not with a 
view to compensation. That is practically sworn to by the 
witness Bell, in whom the Judge seems to have placed so much 
confidence, and was to a certain extent corroborated by two 
other witnesses. Under such circumstances I am of opinion 
that this Court should not interfere with the judgment. There 
was a counterclaim in this case, and on the counterclaim the 
Judge found in favour of the plaintiff, and no appeal was taken 
from that judgment.

In my opinion the appeal should Ik* dismissed with costs, 
and the judgment below affirmed.

A ppcal dism issed.

JOHNSON v. MOORE. B C

British Columbia Supreme Court. Hunter, CJ. June IS, 1912. g ^

1, Costs (g II—32)—Powers or taxing officer—Cross-examination. 1912
A taxing officer lias jurisdiction to order the cross-examination of a -----

party on his affidavit of disbursements. June 19.

Appeal by defendant from the order of a taxing Master Statement 
directing the cross-examination of plaintiff on his affidavit of 
disbursements, presented to the Master on the taxation of costs 
between party and party. Marginal rule 1002. sub-section 25 of
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tin* B. C. Supreme Court Rules, 1900, (Order 65, rule 27), pro- 
vides as follows : The tnxing officer shall, for the purpose of 
any proceeding before him, have power and authority to ad
minister oaths.”

Harper, for defendant :—The taxing officer is given the power 
contended for by Order 65, r. 27 (25). See also In re Evans 
(1887), 35 W.R. 546.

Macdonell, for plaintiff :—There being no provision in the 
rules for an affidavit of disbursements, the taxing officer can 
have no power to order cross-examination upon such an affidavit.

Hvxter, C.J.B.C. :—I think the taxing officer has jurisdic
tion. The appeal is allowed, with costs.

Appeal allowed.

BELL v. SCHULTZ et al.
Saskatchewan Supreme Court. Trial before Wetmore, CJ. May 25, 1912.

1. Sale (8 IIID—61)—Omission of vendoh's name from lien note—
Terms of sale.

The failure to insert the name of the vendor in the space intended 
therefor in a lien note given for property purchased at an auction, 
which provided that “the title, ownership and right of possession of 
the goods for which [the] note [was] given shall lie and remain at 
my risk in . . . until this note ... is paid in full,” does not 
jitleet the vendor's title to a ml ownership of the personalty sold, 
where the terms of sale, which were known to the vendee, required 
such a note to be given.

[A'irL* v. Unir in, 20 L.J. Ex. 345. applied.]
2. Dills and notes (81—lo)—Riuiit of vendor of goods to fill in

BLANK LEFT FOB HIS NAME IN LIEN NOTE.
A vendor may, after the execution and delivery of a lien note from 

which his name was omitted, given for personalty purchased at an 
auction sale, the terms of which required such a note to be given, in
sert his name in the blank spaces intended tlierefor.

3. Contracts (8 ID 4—03)—Offer to accept certain person as en
dorser—Withdrawal before actual signing of note.

The vendor of goods sold at auction who agreed to accept a de
signated person as accommodation signer to the note to lie given for 
the purchase money, may retract such consent and refuse to accept 
such 'igner at any time before the note was actually signed, where the 
conditions of sale provided that for goods not paid for in cash, the 
vendor should receive the note of the purchaser and of an accommoda
tion maker satisfactory to the vendor, particularly where an enquiry 
by the latter as to the linancial standing of the proposed surety dis
closed misrepresentations of the buyer with reference thereto.

4. Sale (8 I C—15)-^-Conditional sale—Retaking possession of goods
sold—Misrepresentation as to solvency of indorses.

The vendor of goods sold at auction, upon discovering that the ac
commodation signer to a lien note given for the purchase money, as the 
terms of sale required, had made false statements as to his solvency, 
may retake the goods from the vendee, where the latter failed to 
secure another satisfactory signer.

5. Costs (81—10)—Vntrue and uncalled for defences—Awarding
V \|\'I -I M I i PASTE.

Where the prevailing party to an action raised untrue and uncalled 
for iemes by his pleadings, costs as to such issues will be awarded 
against him.
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Trial of an action for trespass and counterclaim.
//. Y. MacDonald, and J. M. Crcrar, for plaintiff.
A. I). Macintosh, for defendants.
Wet more, C.J. :—This is practically an action of trespass 

dc bonis asportavit. The defendant Schultz held an auction 
sale at his place at which the plaintiff bid in a hay mare, a bay 
gelding, and a set of double harness, for which he agreed to 
pay $456. The sale advertisement, with the contents of which 
the plaintiff was acquainted; stated (as set forth in the state
ment of claim) that for all sums below the sum of $10 cash was 
to he paid, and for all purchases above that sum a lien note was 
to be given payable on the 1st December, 1911, signed by the 
purchaser and an accommodation party satisfactory to the de
fendant Schultz and payable to him. Upon the sale above 
mentioned to the plaintiff, and upon the afternoon of the day of 
sale, a document was drawn up by the defendant Schultz and 
signed by the plaintiff and one Arthur B. Baker, as his surety. 
That document is as follows :—

9456 No. Humboldt. March 30, 1911.
On or before the 1st day of December, 1911, for value received, I 

promise to pay Daniel L. Schultz or order, at the Canadian Bank of 
Commerce, Humboldt, the sum of Four hundred and Fifty six dollars, 
with interest at 9 per cent, per annum until due, and 10 per cent, 
per annum after due till paid.
Given for one team of horses and harness Bay mare
1 mare, eight years—one horse, 12 yrs. old. Dark bay horse.

The title, ownership, and right to the |n>ssession of the goods for 
which this note is given shall be and remain at my own risk in 
until this note or any renewal or renewals thereof is fully paid with 
interest at said rate. I further agree to furnish security satisfactory 
to him at any time if required; and if 1 fail to furnish such security 
when demanded, or if default in payment is made of this or any other 
note in his favour, or should I sell or dispose of or mortgage or 
attempt to sell the undermentioned land which I own, or if for any 
reason should consider this note or any renewal nr re
newals thereof insecure, he (or they) have full power and authority 
to declare it and all other notes made by me in his (or their) favour 
due and payable at any time, and suit therefor may lie entered, tried 
and finally disposed of in any Court having jurisdiction; and also 
to take possvsssion of the said goods and hold the same until this 
note or any renewal or renewals thereof is paid with interest or sell 
them at public or private sale, the proceeds thereof to lie applied on 
the amount unpaid after deducting all expenses connected with such 
taking possession and sale; and taking and sale of said goods shall not 
1h> a release of my liability for the balance of said price, which balance 
I agree to pay. Should this note not 1m- paid when due, I agree to 
pay all reasonable costs of collection of the same, including Court and 
bailiff's fees and solicitor's charges and disbursements. For the pur
pose of taking possession and recovering said property of
their agent or agents may enter into or upon any building, enclosure
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or lands, using such force as may be necessary for such purpose. The 
destruction or damage of said property by fire or by any other means, 
whatever, shall not release me from any liability for payment. I 
hereby agree to the above terms, all agreements and conditions lteing 
stated herein.

The land above referred to and which 1 own Is NE sec. 20, Tp. 36, 
Itg. 24 West 2nd.

Arthur E. Bell.
Witness: S. L. B. Campbell. Arthur It. Baker.

That document was partly written and partly printed. All 
of that portion of it in which the blanks left for a name appear 
was printed. The plaintiff swore that he noticed at the time 
he signed the document that the name was not filled in in those 
blanks, hut he knew that a lien note was necessary liecause it 
was advertised. The same afternoon, and after this document 
was signed by the plaintiff and Raker, the horses and harness 
were delivered to the plaintiff, who took them to his place. At 
the time that Schultz accepted Baker as surety, he asked him 
if his place was clear, and he told him it was. Schultz learned 
later on in the day, and shortly after the plaintiff had gone 
away with the horses and harness, and also after Baker had 
gone away, that Baker had not told him the truth. He pro
ceeded at once, on the same day, with one Seeley, to Baker’s 
place, when Baker told him that his place was mortgaged, and 
Schultz at once told him that he could not accept him as a backer 
on the note, and thereupon Schultz, Seeley and Baker went to 
the plaintiff's place and interviewed him. Schultz told him 
that he had found out that Baker’s place was mortgaged, and 
he would not accept him as a hacker, and he wanted the team 
hack. The plaintiff demurred to this, and wanted to give him 
someone else as surety. The name of one Tom Smith was men
tioned by Schultz, hut the plaintiff demurred to asking him, as 
he was not on friendly terms with him, and he suggested one 
Ed. Smith and one Albert Farr as sureties. Schultz consented 
to go and see these persons, and he and the plaintiff, with Seeley 
and Baker, went over to where they resided, and the plaintiff 
and Schultz interviewed Smith and Farr, who both consented to 
become surety on a note with the plaintiff. The evidence up to 
this stage was not very contradictory. The only matter of dif
ference that can be considered material is that the testimony on 
the part of the plaintiff was that Schultz stated in the plain
tiff’s yard that he would accept a note if Ed. Smith signed it. 
I am not satisfied that Schultz did say that, but if he did he 
certainly shewed a disposition to change his mind before he got 
to Smith’s place, for he expressed an intention to turn back to 
the plaintiff’s place and take the team, but was persuaded to go 
on to Smith’s place, but I am of opinion that when he got to 
Smith’s place he was afforded a very good reason for not accept
ing him as surety. The testimony on the part of the plaintiff
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was that Schultz at Smith’s place consented to accept him and 
Farr as backers of the plaintiff's note, and as he had not a 
form of note with him he went away promising to return next 
morning at nine o’clock and have a note signed by the plaintiff 
and these persons. Schultz denies that he so consented to accept 
those men as backers, and I find that he did not so consent. To 
have done so would be entirely at variance with bis conduct 
from the inception of the matter of taking a surety on the 
plaintiff's note. Just before the making of the note, Schultz 
inquired as to the standing of every person suggested as a 
surety. He refused Whitaker, because he had not got his patent, 
lie asked Baker if his land was clear, and rejected him when he 
subsequently discovered that it was not. It seems to me quite 
inconsistent for him to have accepted Smith, who in answer to 
his question whether his place was clear told him that he was 
too inquisitive, and to have accepted Farr, who could only tell 
him that he had made all the payments that were due on his 
place, and gave him a boastful but somewhat unsatisfactory 
statement as to his other property. As a matter of fact it turn
ed out that Smith’s place was mortgaged. Schultz did not 
come back to Smith’s place the following morning, but he ap
peared at the plaintiff’s place about seven o’clock that morning, 
and the security offered not being satisfactory, told him that 
the security offered was no good to him (Schultz), demanded 
the return of the team, and offered to give up the note to 
the plaintiff. The plaintiff did not give up the team, where
upon Schultz went away and sent the other defendant (Bushev) 
out with a warrant, who on the afternoon of the same day seized 
the horses and harness and took them away. This constituted 
the trespass complained of herein. Schultz inserted his name in 
the blanks in the note after seeing the plaintiff at seven o’clock 
in the morning of the day of the seizure and before delivering 
the warrant to Bushev.

It is claimed that the defendants were not justified in seizing 
the property, on three grounds:—

(1) Because, the blanks in the agreement nut Inning been filled in, 
the provisions respecting the lien and the right to take the property 
were inoperative;

(2) Because the defendant Schultz had no right to fill his name in 
those blanks after the note was signed;

(3) Schultz having consented to accept Ed. Smith and Farr as 
sureties, he ought not to have taken the property.

As to the first question raised : I have already drawn atten
tion to the facts that the sales advertisement under which the 
sale was held stated that a lien note would be required for pur
chaser over $10, that the plaintiff knew it, and knew that a lien 
note was necessary, and that the statement of claim describes 
the document which the plaintiff and Baker signed as a lien
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agreement. If the contention for the plaintiff is well taken, 
that document is not a lien agreement, as stated in the state
ment of claim, it is to all intents and purposes a promissory 
note, and nothing more. If the contention is well taken, there 
is only one clause in the whole of the provisions referring to a 
lien and the right to retake the property which is effective, 
namely :—

Should this note not be paid when due, I agree to pay all reasonable 
costs of collection of the same, including Court and bailiff's fees and 
solicitor’s charges and disbursements,

a provision which, in so far as recovering the amount due on 
the promissory note, (if that was all the document amounted 
to), would mean little or nothing. I find that the plaintiff and 
the defendant Schultz, both intended that the document should 
be a lien note, and that the omission to fill in the blank spaces 
was an oversight That being so, in whose favour did the lien 
attach, just as a matter of construction of the agreement (apart 
altogether from any question or rectification of it). The docu
ment specifies the property for which the promise to pay the 
$456 mentioned in it was given, and then goes on to state that 

the title, ownership and right to possession of the goods for which 
this note is given shall be and remain at my own risk in 
until this note is paid.

Remain in whom Î Who could it be except the party who de
livered or was about to deliver the actual possession to the pur
chaser of the property who gave the note in question Î It was to 
remain or continue in the person who up to that time held the 
title, ownership and right of property in this case of Schultz. 
I think this is very obvious, and ample authority can be proved 
for so holding I wish to point out that the agreement in ques
tion is not under seal. In Kirk v. Unwin ot ai, 20 L.J., Ex. 345, 
a submission to arbitration provided that an award in writing 

wan to be delivered to the parties or any of them on or before the 
30th of Deremtier next or on such further or later day as the said 
Joseph Hayward by a memorandum under his hand indorsed hereon 

and stopped there. Alderson, B., in delivering the judgment 
of the Court, states as follows, at p. 347 of the report :—

No one can doubt who reads the words that the words “shall ap
point” have by some accident been left out by mere carelessness. The 
question is, whether sufficient does not appear on the face of the 
agreement to enable the Court to supply that defect. We think there 
does. We must give the same effect to the words of the provision 
which cannot be treated as wholly insensible; and a literal reading of 
the words would make it wholly insensible. We think, therefore, we 
may fairly read it as providing that the award may be made either 
on the day mentioned in the submission, or within such further time 
as shall lie indorsed by the arbitrator in writing on the instrument 
of submission.
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I think that this case is very much in point with the ques
tion I am now discussing as it arises in the case before me, 
only in this last mentioned case the facts hearing on the question 
are stronger by reason of the allegations in the statement of 
claim and the facts testified to by the plaintiff as to the charac
ter of the document that was intended to be given. In 
Wilson v. Wilson, 5 ILL. Cas. 40. a suit had been instituted by 
Mary W. II. Wilson against her husband John W. II. Wilson, 
for nullity of marriage and with the view of putting a stop to 
that suit articles of agreement were drawn up for a separation, 
which contained a clause that so long as he the said John W. II. 
Wilson performed certain covenants, etc.,

he. the said John W. H. Wilson his heirs, executors, etc. . . . shall 
lie indemnified from all the present debts and liabilities of the said 
John W. 11. Wilson

SASK.

8. C. 
11)12

Bkll

Schultz.

Wctmore, C.J.

by the joint and several covenant of the trustees. It was set up 
that this provision was an error and it was intended to indem
nify Wilson the husband, from the present debts and liabilities 
of his wife. Lord St. Leonards so held. He is reported at pp. 
66 and 67 as follows :—

But the question still arises, what is the true construction of the 
contract? Now it is a great mistake if it is supposed that even a 
Court of law cannot correct a mistake, or error, on the face of an 
instrument . . . Both Courts of law and of equity may correct an 
obvious mistake on the face of an instrument without the slightest 
difficulty. . . . There was no question about going contrary to the 
intention. It iras a question of construction.

And at p. 68 he proceeds :—
What, then, is the plain construction of this instrument? I am 

clearly of opinion that, upon the projier construction of these articles, 
without doing the slightest violence to words, this is a covenant to 
indemnify the husband against the wife's debts, and not a covenant to 
indemnify him against his own debts.
Of course this conclusion was reached upon consideration of 

the object of the articles and of the provisions and language 
used in the several clauses thereof. The other members of the 
Court do not seem to have been so pronounced on the question 
as Lord St. Leonards. Nevertheless, 1 gather that they were 
practically of the same opinion : Burclull v. Clark, 2 (MM). 
88. See also Adsrfts v. Hives, 22 Beav. 52. 1 hold, there
fore, that on the true construction of the document in question 
in this case the title, ownership and right to the possession of 
the horses and harness was to remain in Schultz until the note 
or any renewal of it was paid, and that the document is to be 
read as if Schultz’s name had been inserted in each one of the 
blank spaces in question.

This conclusion disposes of the next objection, namely as to 
Schultz’s right to till in the blanks with his name. By so doing
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SASK. he did not affect the agreement or the rights of any party to it
S. C.
1012

in the slightest degree, and therefore the clause in question was 
valid.

As to the third objection, I have found that Schultz did not
Bf.ll consent to accept Ed. Smith and Farr as securities, hut assum

Schultz. ing that he did so consent on the evening before the date of the
Wetmore, C.J. seizure, I am of opinion that he would be at liberty to change 

his mind any time before they signed a new note or became 
bound in some way, and I think that there were, as I have before 
intimated, very good reasons which might influence him to 
change his mind. I hold that the defendants were justified in 
seizing the property in question and taking it away.

The plaintiff caused the horse and harness to be replevined. 
There will he judgment for the defendant for the return of the 
property, with general costs of the action. There will also be 
judgment for the defendant for ti.it part of the counterclaim 
which refers to paragraphs 13 and 14 of his statement of de
fence for $f> damages and costs. I cannot give substantial 
damages, because none were proved. The defendant Schultz 
by his statement of defence set up a numlier of untrue and in 
my opinion utterly uncalled for matters of defence. He denied 
the auction sale, and that the plaintiff bought the property in 
question at such sale, when as a matter of fact that sale and 
purchase and the circumstances in connection with it to a very 
large extent were necessary for the successful maintenance of 
his real defence. He also denied that Maker signed the note in 
question, and that he. Schultz, delivered the property to the 
plaintiff. He also denied the seizure by Bushev. Bushev denied 
that he demanded the $456 and on the plaintiff’s refusal to pay 
it made the seizure. Every single matter so pleaded was untrue 
to the personal knowledge of the defendants. It serves no other 
purpose that I can discover than to give the Judge the oppor
tunity of wading through a lot of meaningless trash. 1 think 
that a practice has grown up (in my opinion too general) of 
pleading false pleas, and, I may add, without any apparent ob
ject in so far as disposing of the merits of the case is concerned, 
and I am of opinion that this practice ought to be stopped. 
Therefore, with a view of endeavouring to attempt something in 
that direction, I will order judgment for the plaintiff upon the 
issues joined upon the first, second, fourth and fifth paragraphs 
of the statement of defence, and upon that part of the third 
paragraph thereof which denies that the defendant, Schultz, de
livered to the plaintiff possession of the goods and chattels in 
question, with the costs exclusively applicable to those issues, 
such last mentioned costs to be taxed and deducted on the judg
ment hereby awarded to the defendants.

Judgment accordingly.
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Re F. H. PRICE.

Saskatchewan Supreme Court, Wet more, in Chambers. Map 1(1, 1912.

1. Evidence (S IV D—108)— Lax» titles—Production of f.vidf.xce that
EXECUTION FILED ON DIFFERE XT DATE THAN STATED IX CERTIFICATE
—Confirmation of sheriff's sale.

The production of further evidence to shew that an execution was 
lodged in the land titles office on a day prior to that stated in the 
certificate of execution issued by the registrar, may tie permitted by 
the Court on an application to confirm a sale of land by the sheriff 
under such writ.

2. Execution (8 1—4)—Filing in land titles office—Time of goi.no
INTO EFFECT—PRIORITY—SASK. RULES OF COURT 40(1.

An execution lodged in the land titles office and duly renewed, will, 
by virtue of Rule 340 of the Judicature Ordinance of 1898 (Sank.) 
(now Rule 441(1 of the Sask. Rules of Court), have effect, and priority 
from the time of the original filing thereof.

3. Land titles (8 IV—10)—Caveats—Priority of execution—Agree
ment to purchase subsequent to filing execution.

Priority is not acquired by the filing of a caveat by one who liecame 
interested in land under an agreement for its purchase after an exe
cution had been lodged and registered against it in the land titles 
office.

[ Wilkie v. Jellctt, 20 Can. S.C.R. 282, distinguished.]

4. Motions and orders (81—1)—Affidavits read pursuant to leave—
Necessity of filing prior to service of notice of motion. 

Affidavits that are read, pursuant to leave grafted, on the hearing 
of an application, need not lie filed before service of notice of the 
motion, as required by Rule 418 of the Judicature Ordinances in the 
ca»e of affidavits upon which the motion was originally based.

5. Motions and orders (8 1—4)—Failure to file affidavits read with
leave—«Misleading no one—Irregularity—Sask. Rule 747. 

The failure to file, at the time of making a motion, affidavits which 
were read, with leave of the Court, on the hearing, is, at most, an 
irregularity, which misled no one, and. under Rule 747, Sask. Judi
cature Act, may lie disregarded by the Court.

6. Motions and orders (8 II—8)—Application to confirm sheriff's
sale—Misstatement in affidavit—Absence of any mislead-

A statement in an affidavit of the sheriff that in execution was re
newed in the office of the “local registrar" of the District Court, in
stead of that of the registrar of the land titles office, will not defeat 
an application to confirm a sale of land under the writ, since, as 
there was no such office as the local registrar of such Court, no one 
could have been misled by such error.

7. Motions and orders (8 II—8)—Motion to confirm sheriff’s sale—
Misstatement in sheriff’s transfer—Effect on application. 

The erroneous statement in a sheriff's transfer of land under an 
execution sale, that the writ was issued out of the Supreme Court, in
stead of the District Court, will not defeat an implication to con
firm the sale, notwithstanding a new transfer will be necessary.

8. Levy and seizure (8 II —32) —Sufficiency of sheriff's return—
“Nulla bona”—Sask. Rule 305.

A sheriff's return of nulla bona to an execution is a sufficient compli
ance with Rule 365. of the Judicature Ordinance (C.O. 1898. eh. 21, 
Sask.), to permit a levy upon and sale of land under the writ.

SASK.

S. C. 
1912

May 16.
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9. Evidence (§IVD—108a)—Documentary evidence—Sheriff’s return
—Right to question on interlocutory motion.

The truth of the aherilPe return of nulla hona to an execution, can
not be questioned on an application to confirm a sale of land there
under, without a substantive application to set aside the return as a 
matter of record.

10. Evidence (g IV( 1—123)—Affidavit of sheriff shewing return of
"nulla hona"—Necessity of producing original writ—Recog
nized practice.

It is unnecessary in Saskatchewan to produce the original or cer
tified copies of the execution, and its renewal, as well as the sheriff's 
return of nulla bona thereof, on an application to confirm a sale of 
land thereunder, the practice of the Court for many years in that 
province having |>crmitted such facts to be shewn by atlidavit.

11. Evidence <8 N 1—300)—Burden of proof as to sheriff’s sale—Ap
plication TO CONFIRM.

The onus of shewing that all of the requirements pertaining to a 
sheriff's sale of land under execution were complied with, rests on 
the person applying for confirmation thereof.

12. Levy and seizure lg 111 B—19)—Rights and liabilities of pur
chaser AT SHERIFF'S SALE—EVIDENCE THAT SALE HELD AT TIMH
sn CIFIED lx mu h i .

The failure to shew, on an application to confirm a sale of land by 
the sheriff under an execution, that the sale was held at the hour 
specified in the notice of sale, vitiates the proceedings.

13. Evidence l g IV G—423)—Affidavit proving sale held at time speci
fied IN NOTICE OF SALE.

The Court may |»ermit it to be shewn by affidavit that a sheriff's 
sale of land under an execution was held at the hour specified in the 
notice of sale, where the application to confirm the sale did not dis
close such fact.

14. Homestead Ig IV A—30)—Effect of aliénation of land on which
EXECUTION WAS LEVIED.

Whether land on which an execution was levied was a homestead, 
or whether a sale thereof to another rendered it liable to an execution 
registered in the land titles office prior to such sale, are mixed ques
tions of law and fact.

This is an application on behalf of the sheriff of the Saska
toon District to confirm a sale of lands made by him under an 
execution issued against the lands of Price at the suit of the 
Saskatchewan Elevator Company.

Judgment was given directing the trial of an issue.
T. S. McMorran, for the sheriff.
Ales, lions. for Zufelt, a caveator.

Wetmore. C.J. :—The application came on in the first in
stance before my brother Lament, and was adjourned by him 
in order to enable further material to he produced on the part 
of the sheriff. I have interviewed that learned Judge, and he 
informs me that he gave the sheriff leave to produce further 
material with the view of establishing that the execution in 
question was lodged in the land titles office in 1909, and was 
properly renewed in so far as that office was concerned. I 
therefore allow the additional material offered before me on
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behalf of the sheriff to lie read. It now appears that the execu- SASK. 
tion in question was lodged in the land titles office on the 24th 
August, 1909, and renewed on the 24th August, 1911. There- jpj.j 
fore it had, by virtue of Rule 240 of the Judicature Ordi
nance of 1898* then in force, effect and priority “according p irRpBI(F 
to the time of the original delivery thereof.” It appears by the .1 . 
affidavits on the part of the sheriff that it was received in his We,more- c.j. 
office about the 25th August. It must have been received on 
the 24th, for it was registered on that date. No point was raised 
upon this slight variance. Price became registered owner on the 
5th April, 1909. One George A. Zufelt, on whose behalf this 
application is opposed, liecame interested in the land by virtue 
of a written agreement between him and Price dated 23 rd July,
1910, to purchase the land, and he lodged a caveat based on 
that agreement in the land titles office on 8th September. 1910.
All that it is necessary to say for the purposes of the question I 
am now considering is that Zufelt, at the time of the registra
tion of the Elevator Company’s execution, had no equity as 
against that execution, because it was registered before Zufelt’s 
agreement with Price was made, and Wilkie v. Jcllett, 2fi Can.
S.C.R. 282, does not apply. Evidently the first certificate as to 
executions issued by the registrar of land titles and produced 
lie fore Judge Lamont was erroneous in stating that the original 
execution was registered on the 25th August. 1911. The matter 
came before my brother Lamont on the 9th April, and In*fore 
me on the 3rd May. The affidavits upon which the application 
was originally founded were filed on the 6th April. The further 
affidavits used lie fore me on the 3rd May. The notice of motion 
was served on Price on 14th March, and on Zufelt on 1st April.
It is claimed that the affidavits should, under Rule 418, have 
been filed before the notice of motion was served. That would 
have been the correct practice as respects the affidavits tiled on 
6th April, but not in respect to those filed on the 3rd May, be
cause they were read pursuant to leave granted. The omission to 
file the affidavits filed on the 6th April before that time is at

•('an. Ord. N.W.T. ( 1 80S). 34ii, ha* lieen superseded by sec. 460, of the 
Saskatchewan Rule* of Court, which i* an follows:—

Every writ of execution shall In-ar date the day of its issue, and shall 
remain in force for two year* from its date land no longer, if unexecuted, 
unless renewed) hut such writ may at any time In-fore its expiration, and 
so from time to time during the continuance of the renewed writ. In- re
newed by the party issuing it for two years from the date of such renewal, 
by the local registrar; and the production of a writ of execution marked 
ing: “Renewed for two years from lhe day of A.I). Ill ," signed 
by the local registrar; and the production of a writ of execution marked 
a* renewed in manner aforesaid, shall lie sullicient evidence of it* having 
been so renewed ; and a writ of execution so renewed shall have effect, and 
In- entitled to priority according to the time of the original delivery there 
of. The form* Nos. 60 to 66 in the appendix shall lie u«ed with such vari
ations as circumstances may require, fE. 502) C.O. 21, R. 346.
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SASK. most nothing more, under Rule 747,* than an irregularity, and as 
s c no person has been in any way misled by it, 1 will not allow the
1912 application to he defeated on that ground. The affidavit of
---- Orge, the deputy sheriff, filed on the 6th April, stated that the

F Price executi°n was duly renewed in the office of the local registrar
J__ of the District Court. The execution was issued out of the Dis-

wetmore, c.j. trict Court. There is no such officer as the local registrar of the 
District Court for the judicial district of Saskatoon. There is 
an officer of that name in the Supreme Court : the officer who 
performs the corresponding duties in the District Court is called 
the clerk. It was clearly a clerical error in the affidavit in 
describing the officer intended as the local registrar, and nobody 
could have been misled by it. Moreover, the sheriff, in his affi
davit filed the 3rd May, states that the execution was duly re
newed on the 23rd May. 1 will not allow this objection to 
defeat the application. The sheriff's transfer of the land stated 
that the execution issued out of the Supreme Court, judicial 
district of Saskatchewan. Of course that is erroneous, and a 
new transfer must be executed, but that is not sufficient to de
feat the application. It was further urged that the material 
did not shew that the sheriff was warranted in selling the land, 
because it was not established that the personal property had 
been exhausted. The affidavit of Urge as to that matter stated 
that an execution against goods came into the sheriff's office at 
the same time as the execution against lands did, and that

the sheriff did endeavour to reulizc on the said writ of execution 
against good* hut was unable to realize any sum whatever thereunder 
. . . . and did a* a consequence . . . on the 25th day of May. 
1011. make a return of nulla bona with respect to the said writ of 
execution against goods.

The sale took place on the 2nd November, 1011. Rule 365 of 
the Judicature Ordinance (C.O. 1808, cli. 21), provides that 

No sale shall lie had under any execution against land until after a 
return of nulla bona in whole or in part with respect to an execution 
against good* in the same suit or matter by the same officer.

That provision has l»een complied with. That return is a record, 
and I will not impure on the application as to whether it is a false 
return or not. If it is false, an application can 1h* made to set 
it aside, or the sheriff may be liable to an action for a false 
return. In the meanwhile, I must assume the return to be true. 
It was also set up that the material used was not properly estab
lished, that the execution against land and the renewal or a

•Rule 747 Sn*k. Judicature Act (1011) is as follows:— 
Non-compliance with any of these rules or of any rule of practice, for 

the time Wing in force, shall not render any proceedings void, unless the 
Court or a Judge shall so direct, but such proceedings may be set aside 
either wholly or in part as irregular or amended, or otherwise de lit with 
in such manner and upon such terms as the Court or Judge may think lit.
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certified copy of them should be produced, and that the execu
tion against goods, with the sheriff’s return thereof or a certified 
copy thereof should also be produced. For over 25 years the 
material upon which an application to confirm a sale of lands 
by a sheriff was based, was of the same general character as that 
upon which this application is based (except that they have not 
as a rule been so replete with careless errors and mistakes as in 
this case). 1 am of opinion that after a practice extending over 
so many years it is too late to hold it irregular or insufficient.
I have never heard of any evil consequence or any deprivation 
of rights ensuing as a consequence of that practice.

The next objection raised is that it is not disclosed that the 
property was sold at the time specified in the notice of sale. 
These notices stated that the property would be sold at the hotel, 
in Asquith, on the 2nd day of December, 1911, at two o’clock in 
the afternoon. The affidavit of Orge was the only one hearing 
on this question, stated in effect that he, on the 2nd day of 
December, 1911, offered the lands for sale by public auction at 
the hotel in the town of Asquith, and sold the same to George G. 
Calder for the sum of $2,175, he being the highest bidder, and 
that there were present at the sale about fifteen other persons 
besides himself and the said Calder. There is no evidence that 
this sale was held at the hour specified. I am of opinion that 
all the requirements for a sale of this character must be strictly 
complied with, and the onus is on the party applying to confirm 
the sale to prove that they have been. 1 so decided some years 
ago in the Massey Mfg. Co. v. Pollock (unreported). I allowed 
an affidavit to be produced to establish the fact that the sale 
took place at the hour specified in the notice, and such affidavit 
was produced and read, and established that the sale was so 
held. It was conceded by counsel for both parties that an issue 
must l>e directed to determine whether the land in question was 
at the time of the sale to Zufelt, the homestead of Price. I am 
of opinion that this and the question whether the sale to Zufelt 
makes the land liable to the executions of the Saskatchewan 
Elevator Co., registered against it would be a mixed question 
of law and fact.

1 will direct an issue, in which Zufelt will l»e plaintiff, and 
the Saskatchewan Elevator Company defendant, and the ques
tion in such issue will lie, first, whether the land at the time of 
the agreement of sale with Zufelt was Price’s homestead ; 
secondly, if it was, whether Price gave up and Zufelt went into 
the possession of such land under the agreement, and when ; 
thirdly, what effect, if any, did the sale of the land to Zufelt 
and the conduct of Zufelt and Price in respect to such land have 
to render the land subject to the executions of the Saskatchewan 
Elevator Company.

Such issue to lie tried at the next regular non-jury sittings 
to be held at Saskatoon.

SASK.

8. C.
1012

Re
P. H. Price.

Wetmoir, C.J.
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Tin* material read on the part of the sheriff on this applica
tion was so carelessly prepared that leave to produce further 
material had to he given twice. The original material not only 
teemed with irregularities, hut it was not sufficient to support 
the application, and so the leave referred to had to be given. 
In the case of the first abstract of title produced, blame is to lie 
attached to the officers in the land titles office. But that does 
not excuse the solicitor; if he had read it over he must have 
noticed (and if he did not he must have read it over very care
lessly) that it very likely would not support the application as 
against what Zufelt might set up in support of his caveat. 
Moreover, it did not l>ear out Orge’s affidavit as to the original 
execution being registered. That ought to have put him on his 
guard. I regret to say that there is too much of this kind of 
carelessness. Material to which a very perfunctory attention is 
given to ascertain whether it is sufficient or not ( possibly left to 
an inexperienced student-at-law) is filing to the Judge to per
form the work that the solicitor ought to have attended to. 
Possibly there may W an impression that the Judges in this 
Province have very little or nothing to do. If so, that is quite 
a mistake. I may say as a general rule the Judges of the 
Supreme Court of this Province are always pressed with work; 
at present I am especially pressed; and I have been kept occupied 
in looking into the application fully a day and half trying to get 
over objections to irregularities so as if possible to W able to do 
substantial justice. Under these circumstances I will not allow 
the sheriff or the Saskatchewan Elevator Company any costs of 
this application as against Zufelt except the costs of taking out 
the order for the issue, which will W costs to the sheriff or the 
company, as the case may W, to abide the event of the issue. 
The costs of Zufelt to this application will W costs to him to 
abide the event of the issue ordered.

Judgment directing trial of an issue.
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PEARSON v. O’BRIEN.
O’BRIEN v. PEARSON.

Manitoba Court of Appeal, flotcell, CJ.M., Richard», Perdue, and 
Cameron, JJ.A. March 4, 1912.

MAN.

0. A. 
1912

March 4.
1. Contracts (§ I U—2)—Lack of mutuality—Material alteration—

Place of payment.
In a land contract the place of payment of the purchase-money is 

a material term, and where an intending purchaser, without the 
knowledge or consent of the vendor, alters the formal contract of 
sale, which had been executed by the vendor, by changing the place 
of the payment of the purchase-money, such amount* to a material 
alteration, and the contract may be avoided by the vendor even after 
lie ha* cashed the cheque for the initial payment forwarded by the 
purchaser with a letter purporting to accept the terms of the informal 
offer to sell, not knowing of such alteration of the place of payment 
named in the contract.

| Burchfield v. Moore, 3 E. & B. 083 ; Monter v. Miller, 4 T.R. 320, 
followed.]

2. Alteration of instruments (| II B—19)—Changing place or pay
ment—Materiality.

An acceptance of an offer to sell, which varies the amount of the 
cash payment, and increase* the amount* of the deferred payments, 
i* merely a counter offer to purchase and no contract is made by it 
although the total price is not thereby changed.

[Pearson V. O'Brien, 18 W.L.R. 503, affirmed on appeal.]
3. Contract (|ID4—62)—Offer and acceptance—Acceptance chang

ing PLACE OF PAYMENT.
The place of payment is a material term of a contract, and accept

ance of an offer which change* the place of payment i* merely a new 
offer and not an acceptance which concludes a contract.

[Birchfield v. Moore, 3 E. & B. 083.1
4. Contracts (§ IE 0—121) — Incomplete agreement of hale — Pur

chaser GOING INTO P088E88ION OF LAND—PAYMENT OF MUNICIPAL

No taking of possession sufficient to operate as a part performance 
so as to satisfy the requirements of the Statute of Frauds, occurs 
where the intended purchaser, under an incomplete and unfinished 
contract, without the privity or consent of the owner goes into pos
session of the land being negotiated for and also pays part of the 
municipal taxes levied against the same.

| Fry on Specific Performance, 5th ed., par. 587, specially referred 
to; Pearson v. O'Brien, 18 W.L.R. 563, affirmed on appeal.]

5. Contracts (8 1 K 5—97)—Statute of Frauds—Several writings.
A party seeking to make out a memorandum to satisfy ihe require

ment* of the Statute of Frauds, cannot select some of the writings and 
say that they sufficiently evidence a contract, regardless of the fact 
that there were other important condition* of the intended contract 
which were not embraced in the writing* and were still unsettled.

\ llusscy V. Horne Payne. 4 A.C. 311 ; Bristol Co. v. Magys, 44 Ch.D. 
616; Stow V. Currie, 21 O.L.R. 486; Queen’» College v. Jayne. 10 O. 
L.R. 319, and Bohan v. ISalbraith, 15 O.L.R. 37, specially referred to.]

6. Contracts (811 A—132)—Place of payment.
Where a contract for sale of land* made by offer ami acceptance is 

silent a* to the place of payment of the purchase-money, the presump
tion is that the price i* payable at the place where the party made the 
offer and was domiciled.

f Fessa rd \. Muynier, 34 L.J.C.P. 126. and Robey V. Snaefell, 20 
Q.B.I). 152. followed.)
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7. Land titles (§Y—51)—Certificate—“Interests” and claims.
I lie word “interests" in n hind titles certificate in Manitoba, includes 

interests merely claimed, as well as those established or admitted 
and a certificate under the Manitoba Real Property Act, R.S.M. 1902, 
eh. 14H, is evidence that the person named in the certificate is en
titled to the land for the estate or interest therein specified subject 
to the right to prove fraud or the exceptions stated in that statute.

| lie .1 foore and Confederation Life Assoeiation, 9 Man. L.R. 453, 
distinguished.]

8. Land titles (8 IV—41 )—-Manitoba Real Property Act—Caveat-
Certificate OF TITLE SUBJECT TO CAVEAT.

The intention of sec. 132 of the Manitoba Real Property Act. R.S. 
M. 1902. ch. 148, is that a transfer or other dealing with land may 
Is- put through by the district registrar subject to any existing caveat 
filed after the first certificate of title has been issued, and in such 
case the rights of the caveator, whatever they may lie, are preserved, 
but no additional force should be given to the claim set out in the 
caveat, by making a new certificate of title, subject to it.

9. Lis pendens 16 II—9)—Land Titles Act—Caveat.
The filing of a caveat, under the Manitoba Real Property Act, R. 

S.M. 1902, ch. 148, has no greater effect, so far as the rights or 
interests of the caveator are concerned, than a certificate of lih pendens.

Appeals by Pearson from the judgment of Mathers, C.J. 
K.B., in both actions, Pearson v. O'Brien and O'Brien v. Pear
son, 18 W.L.R. 563, dismissing the first action and in the second 
action discharging the caveat filed.

The appeals were both dismissed.
Messrs. C. P. Wilson, K.C., and W. II. Trueman, for Pearson. 
Messrs. I. Pitblado, K.C., and II. V. Hudson, for Douglas. 
Messrs. J. E. O'Connor, and A. 0. Kemp, for O’Brien.

Richards, J.A.:—The facts are set out in the judgment of 
the learned trial Judge who found that there was no evidence 
of a completed contract between Douglas and Pearson. I agree 
fully with the views taken by him and shall try to not repeat 
his grounds.

Apparently before him the contract relied on was the formal 
agreement prepared by Douglas’ solicitors and sent to Pearson, 
and which Pearson altered after its execution by Douglas. Be
fore this Court a strong argument was made that a contract 
was shewn by the option—I mean by that the informal instru
ment entered into at Moose Jaw at the end of the first negotia
tion between Pearson and Douglas. It is said that this was in 
itself a contract and that in any event the use by Douglas of 
the cheque is a ratification of it.

This latter view, I think, is met by the fact that even if the 
option and the cheque could together form a contract, they do 
not refer to each other. Further, they differ in their terms, as 
pointed out by the learned trial Judge. Also as pointed out by 
him, when Douglas banked the cheque he used it supposing it
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to be a payment under tin* formal agreement and was not aware 
of the alteration made by Pearson in that agreement.

What seems to me a fatal objection to treating the option 
as a contract is that it not only does not say whether the ven
dor or vendee is to make the further mortgage contemplated 
by it, but it also does not state any of the terms of that mort
gage, or the rate of interest it is to bear. The object of it, 
patently, was to raise as much cash as possible for Douglas, hut 
the amount of cash which could be raised would 1m* materially 
influenced by the rate of interest, a larger sum being likely to be 
advanced in consideration of getting a higher rate of interest. 
Is it to lie assumed that Douglas in order to increase this 
amount, could make or insist on the new mortgage bearing 12 
per cent, or 15 per cent, interest; and what terms of repayment 
of the principal could Pearson l>e forced to agree to? If not, 
where is the certainty as to the terms of the new mortgage? 
I think, too, that the correspondence and acts of the parties 
shew distinctly that the option was not to Ik* the final con
tract, but that the only final contract intended was to lie the 
formal agreement.

It is argued that the terms of the agreement were that the 
purchase money was to be payable in Winnipeg and not in 
Moose Jaw. There is nothing in the option referring to this, and 
the fact that Pearson made his cheque for the cash payment of 
$2,000 payable at par in Moose Jaw seems to me strong evidence 
that his understanding was that the purchase money should be 
payable there. Pearson relies on the possession taken by him, 
ami on the payment of part of the taxes by him, as part per
formance to take the case out of the Statute of Frauds. The 
payment of the taxes is, 1 think, no part performance. Douglas 
also was paying a portion of the taxes, and it is evident, I 
think, that payment of*a part by each was meant to be only a 
temporary arrangement until the rights of the partit» could 
be settled, because they were then at arm's length.

As to the possession, in addition to the fact pointed out 
by the learned trial Judge, that Pearson did not get this pos
session with Douglas’ privity or consent, it seems to me that, 
in any event, it was not such a possession as Pearson could 
rely upon. Possession to be of any value as against the statute, 
must be in pursuance of a completed agreement, whether verbal 
or written, and such as could be enforced by the Court if in 
writing; and I find none such here. Furthermore I do not 
see that any injustice would result to Pearson from his taking 
possession, as he did, if specific performance is not ordered. 
He merely took the property and collected rents, and it would, 
therefore, be no fraud upon him to refuse to carry out the con
tract. But counsel for Pearson, on the hearing of the appeal, 
raised a question, apparently not discussed In-fore the learned
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trial Judge, and which is not taken in th præcipe on appeal, 
and which was not pleaded in the sense in which the question 
is now raised. I refer to the argument that the acceptance by 
O’Brien of the certificate of title, subject to Pearson’s caveat, 
is, by virtue of the Real Property Act, an admission that the 
contract upon which the caveat was filed is a valid, complete and 
binding contract upon O’Brien, and enforceable against him.

In favour of that argument the only two points that 1 can 
see are, first, the provisions of section 132 of the Real Property 
Act, and second, the decision of the Court of King’s Bench, in 
He Moore and Confederation Life Association, 9 M.R. 453. 

Section 132 says:—
So long ae any caveat prohibiting the transfer . . remains

in force, the district registrar shall not register any instrument 
purporting to transfer . . . the land . . . unless such instru
ment be expressed to be subject to the claim of the caveator.

In re Moore and Confederation Life, 9 Man. L.R. 453, the 
certificate of title was in favour of a woman as “sole surviving 
executrix and devisee under the will of . . . ” subject to 
certain encumbrances. Certain of these encumbrances had been 
put on by herself as against her interest as devisee. It was held 
that the reference to her as “sole surviving executrix and de
visee” were words of description, and did not enable her, while 
holding the certificate in that form, to exercise certain powers 
under the will by which she could give priority to a transfer 
by her, as executrix, over the instruments created by herself 
as devisee. In giving the judgment of the Court, Mr. Justice 
Killam uses this expression :—

Here the district registrar has found in the registered owner a 
power inconsistent with two of the encumbrances named, which seems 
to us wholly opposed to the principles of the Real Property Act, 
as that Act makes a certificate of title final at each stage.

The underlined words are relied on as a holding sufficiently 
broad to cover the contention that, in the present case, the tak
ing of the certificate of title, subject to the caveat, is an admis
sion that the agreement on which that caveat was founded was 
binding on the eertificatee, O’Brien.

The purpose of the caveat is to give notice of a claim, but 
not in any way to validate or better the condition of that claim ; 
and all reasonable purposes of the Act are fulfilled by con
tinuing notice of that claim upon a certificate issued after it is 
filed. That leaves the caveator in precisely the same position, 
as against the new eertificatee, as he had been in against the 
old one. An interpretation which would give a caveator by 
virtue of the statute a right which did not previously exist, 
could only be upheld on the strength of legislation so worded 
as to have no other meaning; and 1 do not find such legislation 
in the Real Property Act. The words “unless such instrument 
be expressed to be subject to the claim of the caveator” seem
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to me merely such claim, if any, as the caveator had by virtue 
of that alleged right upon which his caveat was tiled, whatever 
that might he. Referring to In re Moore and Confederation 
Life, 9 Man. L.R. 453, section 71 of the Act says that

Each certificate of title . . . 'hall ... 1** conclusive evid
ence at law and in equity . . . that the person named in Much cer
tificate ia entitled to the land described therein for the estate or in
terest therein specified.

It is only as in the sense above mentioned that the judgment 
In re Moore and Confederation Life says that the Act makes 
a certificate of title final at each stage. The certificate there 
had issued, as stated above, subject to two encumbrances put on 
by the certificatee herself, and if the words “surviving executrix 
and devisee” were merely descriptive of the certificatee, then 
the judgment was right in saying that, while the certificate 
stayed in force, it was final as against her, the certificatee’s 
right to prefer a new party to certain of these encumbrances 
which she herself had placed upon the property. I cannot see 
that the words could be in any wav stretched so as to upheld 
the present contention of Mr. Pearson’s counsel.

Section 70 says that the land mentioned in any certificate 
of title shall by implication be deemed to be “subject to” any 
certificate of lis pendens issued out of any Court of competent 
jurisdiction in this Province, and duly registered since the date 
of the certificate of title. A lit pendens is notice of a claim, 
and that action has been taken to enforce an alleged right, just 
as a caveat is notice of a claim to an alleged right. The words, 
“subject to” are used in section 70 as in section 132. If the 
wording of section 132 means that the validity of the agreement 
upon which the caveat is filed is admitted, then I see no reason 
why it should not equally he held that, under section 70, the 
mere filing of a lis pendens against land, the title to which is 
under the Aet, should, in itself, prove the claim of the plaintiff 
in the action on which the lit pendens was filed. The answer 
to this, I assume, would be that the filing of the lis pendens in 
no way depends on the volition of the certificatee while the 
taking of a new certificate subject to a caveat is an act which 
does depend on the volition of the new certificatee. Though 
there is that difference. I am unable to see why that construc
tion should be put upon section 132 merely because of that aet 
of volition. The words in both sections are “subject to.”

It may be u matter of great importance to a purchaser to 
get his certificate at once. He may have the fullest knowledge 
that the claim of the caveator is shadowy and insubstantial, 
and quite ineapable of being enforced. He may have further 
parties to whom he is willing to sell, who are willing to take it 
without having the caveat taken off, yet if the plaintiff’s conten
tion is correct, he must wait until lie might lose his own sale,
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me that, to uphold the contention of the plaintiff, would be to 
put it in the power of unscrupulous persons to levy blackmail 
by placing caveats under such circumstances. There is no

l’KARHOX principle of justice or merit involved in the contention, but
O’Rbikx. rather one of possible great injustice.

I would dismiss the appeals with costs.
Perdue, J.A. Perdue, J.A. :—These two actions were tried together. The 

facts involved are fully set forth in the judgment of Mathers. 
C.J.K.B.

On 24th May, 1010, the defendant, at Moose Jaw, gave to 
tlie plaintiff a written offer to sell the land in question for 
$0,750, on the terms mentioned in the writing. The document 
is set forth in full in the judgment from which this appeal is 
brought. One of tin* terms was. payment of $2,0(H) by 26th May. 
A further term was that the defendant was to receive the differ
ence between what could be borrowed upon the property in ex
cess of the existing mortgage as soon as the new mortgage could 
lu* completed. These two sums, the $2,tXHt and the balance of 
the new loan after paying the existing mortgage, would together 
make up the amount which the defendant expected to receive 
in the way of payment down, as distinct from the postponed 
payments. The remainder of the purchase money, after de
ducting the above two sums, was to be paid in three equal an
nual instalments with interest at six per cent, per annum.

On 25th May. the plaintiff, who resides at Winnipeg, wrote 
the defendant forwarding him a cheque for $2,(HM1. ‘le at
par in Moose Jaw, where the defendant resides. There was 
not in the letter any explicit acceptance of defendant's offer. 
Written into the hodv of the cheque were the words

living tir-t payment in full on lot 20 ami S. half of loti* 2.1, 25 
in 85 St. Janies, plan 127. price $9.750, payable $2.000 cash, bal
ance of equity in 1-2-3 year* at 0 fier cent, annually.
The terms as set forth in the cheque differ from those in 

the offer in that nothing is said as to the amount to be raised 
by loan. This is a substantial difference, as the terms mentioned 
in the cheque would give the defendant less in the wav of early 
payment and would increase the amount of the postponed pay
ments. There was not, therefore, an unqualified acceptance 
of tin* terms contained in the offer.

Enclosed with his letter of 25th May the plaintiff forwarded 
a formal agreement which had been signed by him and which 
he requested the defendant to sign. This document contained 
a number of provisions in addition to, or differing from, the 
terms mentioned in the defendant’s offer. Two of them are of 
importance. The purchase money was. in the first place, made 
payable, by the terms of this document, to the vendor at Winni
peg. In the next place it provided that upon payment of . . .

4
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dollars (the amount being left blank) of the purchase money, MAN. 
the purchaser might ask for and the vendor should give a deed 
or transfer of the land upon the purchaser giving a first mort-
gage on the land to secure the balance of the purchase money. -----

The defendant did not execute this agreement, but his 1 N
solicitors prepared a new one containing for the most port o'Uru x. 
terms similar to those contained in the agreement forwarded PlinJ~J v 
by the plaintiff. Rut in the document prepared at defendant’s 
instance, the purchase money was made payable at Moose Jaw. 
Saskatchewan, and the whole provision as to the purchaser 
obtaining a transfer, upon giving a mortgage was struck out 
of the printed form. The document also contained a covenant 
that the plaintiff would indemnify the defendant against lia
bility on the new mortgage to he placed upon the land. This 
document was executed by the defendant and sent by his solici
tors to the plaintiff, they in their letter calling particular at
tention to the covenant of indemnity. On receiving this docu
ment from the defendant, the plaintiff altered it by inserting 
in the clause stating the place of payment the words “hut” 
and “at par in Winnipeg.” He then executed the document 
and returned it to the defendant’s solicitors, with a letter in 
which he thus refers to the change he had made:—

You changed the place of payment from Winnipeg to Moose daw, 
and as the property i, here, it is only proper to have the payments 
payable at par in Winnipeg, which you will see I have changed.
This letter wns written on doth May. On 2nd June defend

ant's solicitors wrote to the plaintiff saying that he had changed 
the agreement so that as it stood it wns not the contract exe
cuted by the defendant. They said the change wns not satis
factory to their client and that he withdrew from the agree
ment.

It rests upon the plaintiff to shew that there wns a concluded 
agreement between himself and the defendant, and that there 
was a sufficient memorandum in writing signed by the defend
ant to satisfy the requirements of the Statute of Frauds. I 
cannot find from the above correspondence and documents that 
there was at any time a concluded agreement arrived at be
tween the parties. It has already been shewn that there was 
no straight acceptance of the offer of 24th May. The agree
ment sent by the plaintiff on 25th May was altered by defen
dant in three respects (1) as to place of payment; (2) by- 
striking out the clause as to giving a transfer and accepting 
a mortgage; (3) by inserting a covenant for indemnity. This 
agreement was in turn altered by the plaintiff, after it had been 
signed by the defendant, by inserting a provision which, al
though it left Moose Jaw as the place of payment, made the money- 
payable at par in Winnipeg. This would throw upon the defen
dant the expense of transmitting the money from Winnipeg 
and paying it at Moose Jaw. It is argued that this was not a
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dant insisted upon making Moose Jaw the place where payment 
should he made. The plaintiff’, while agreeing to this, inter
polated in the contract a new or added condition that would

Perdue, J.A. impose upon the defendant the expense of the transmission and 
payment of the money. This would clearly affect the defen
dant adversely and was a material alteration. This addition 
to the document, made after it had been signed by the defendant 
and without his consent avoided it as against him : Master v. 
Miller, 4 T.R. 320; Leake on Contracts, 6th ed., 589. If the 
agreement had l>ecn silent as to the place of payment the law 
would presume that the money should be paid at Moose Jaw 
where the defendant resided and where the offer was made : 
Fessard v. Muynier, 34 L.J.C.P. 126; Itobey v. Snaifell, 20 
Q.B.D. 152. But, in any event, the defendant imposed the 
condition that the money should lie paid to him at Moose Jaw.

The fact that the defendant cashed the cheque cannot as
sist the plaintiff. It was cashed before the defendant knew 
of the alteration made by the plaintiff in the agreement, and 
in the belief that the form of contract executed by the defend
ant would Be accepted by the plaintiff. After the negotiations 
fell through the defendant offered to return the money and he 
repeats this offer in his pleading.

The plaintiff’s own evidence shews that the whole terms of 
the alleged purchase were not settled at the interview with the 
defendant at Moose Jaw when the written offer or option of 
24th May was given. The plaintiff admits that certain terms 
were left indefinite. lie does not clearly state whether he or 
the defendant should execute the new mortgage. He says he 
was to get an agreement of sale when O’Brien’s caveat should 
be discharged. While admitting that the terms were left in
definite on 24th May, he relies upon the subsequent settlement 
of the terms set out in the formal agreements. It is clear that 
neither of these formal agreements was definitely accepted by 
both of the parties before the defendant declared the negotia
tions off. Looking at all the writings that passed between the 
parties it does not appear that at any point there was a con
cluded contract between the parties expressed in these writ
ings. All the documents must be taken into consideration in 
finding such a contract. The plaintiff cannot select some of the 
writings and say that these sufficiently evidence a contract, re
gardless of the fact that there were other important conditions 
of the intended contract which were not embraced in the writ
ings and were still unsettled : liasse y v. Hornc-Paync, 4 A.C. 
311, 323 ; Bristol, etc., Co. v. Mayys, 44 Ch. D. 616; Stow v. 
Currie, 21 O.L.R. 486; Queen’s College v. Jayne. 10 O.L.R. 319; 
Bohan V. Galbraith, 13 O.L.R. 301, 15 O.L.R. 37.
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I agree with the learned trial Judge's finding as to the MAN. 
effect of the plaintiff’s possession of the premises and the pay- 
ment by the plaintiff of a portion of the taxes. The plaintiff 1912
was not put in possession by the defendant, and the latter was ----
not aware that such possession had been taken until after he Peamos

had declared the contract off. Taking possession, if relied on o'Bbifn.
as a part performance, must be taken with the knowledge of ----
the person to be charged: Fry, Specific Performance, 5th ed.. perdue j-a.
pars. 587, 588. Besides, there was no concluded contraet of
which there could be part performance: Fry, Specific Perform
ance, par. 597.

Mr. Wilson advanced a new point upon the argument before 
this Court, one which had not been taken before the trial 
Judge or raised in the pnecipe. O’Brien, who is a defendant 
in the suit brought by Pearson and is plaintiff in the suit 
brought to set aside Pearson’s caveat, had taken a transfer 
from Douglas, subject to Pearson’s caveat, and had obtained 
a certificate of title subject to the last mentioned caveat. Mr.
Wilson contended that the effect of O’Brien’s taking a certifi
cate of title subject to Pearson's caveat was that O'Brien there
by admitted the claim set forth in the caveat ami that such 
claim was no longer controversial but became an established 
interest in the land. The effect of this startling proposition 
would be that a mere lis or disputed claim would, if it formed 
the subject of a caveat filed against the land, become, as against 
a transferee who took his certificate of title subject to the caveat, 
an actual and interest in, or charge upon the land.
The point was argued very fully by counsel upon both sides and 
it becomes necessary to consider it at some length.

The Real Property Act, R.S.M. ch. 148, in sections 127- 
145, treats of caveats, their effect and the procedure to be fol
lowed in dealing with them. Sections 127-129 relate to caveats 
tiled where an application is pending to bring the land under 
the operation of the Real Property Act and before a certificate 
of title has been issued to any person. In such cases the dis
trict registrar shall not bring the land under the new system 
until all caveats shall have been disposed of: section 128.
Where a caveat is filed forbidding the bringing of the land un
der the Act, it operates as an injunction against the issue of a 
certificate of title to the person applying to be registered as 
owner of the land.

Sections 130-132 deal with caveats tiled after the land has 
been brought under the new system. Section 130 is as fol
lows :—

130. Any jier-on claiming an estate or interest in land, mortgage 
or incumbrance under the new system, may file or cause to lie Hied 
on his behalf with the district registrar a caveat in the form in 
schedule H. to this Act. forbidding tin* registration of any person as

03712283
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interest, or unless such instrument be expressed to be subject to the 
claim of the caveator.
Section 131 declares that such caveat shall be deemed to

PkABSO.X have lapsed upon the expiration of fourteen days after notice
O'UttlKN. given to the caveator to take proceedings in Court on his caveat, 

unless certain procedure is followed and certain things are done
P« nlm . J.A. as provided by the section.

Section 132 is as follows :—
132. So long as any caveat prohibiting the transfer or other dealing 

with any land, mortgage or incumbrance remains in force, the dis
trict registrar shall not register any instrument purporting to trans
fer, mortgage or incundier the land, mortgage or incumbrance in re
spect to which such caveat is lodged, unless such instrument he ex
pressed to be subject to the claim of the caveator.

It is to be observed that section 130 enables the caveator to 
forbid (1) the registration of any person as transferee or owner 
of the estate or interest claimed by the caveator, or (2) he may 
forbid the registration of any instrument affecting such estate 
or interest, or (3) he may forbid the registration unless the 
instrument is expressed to be subject to the claim of the cave
ator. Whichever of these modes of procedure the caveator 
adopts, the district registrar is prohibited from registering any 
instrument purporting to transfer, mortgage or incumber the 
land, etc., in respect of which the caveat is lodged unless such 
instrument is expressed to bo subject to the claim of the cave
ator : section 132.

The form of caveat provided by the Act. schedule II. and 
referred to in section 130, is not altogether appropriate to the 
several things permitted by the section, but this is not very 
material in view of the effect which is given by section 132 to 
all caveats filed after the land is brought under the Act. By 
that section, if a caveat has been filed after the land has been 
brought under the Act, even if the caveat absolutely forbids 
the transfer or other dealing with the land, etc., the district 
registrar is prohibited from registering an instrument purport
ing to deal with it “unless such instrument be expressed to be 
subject to the claim of the caveator.” The intention of this 
would seem plainly to be that a transfer or other dealing with 
the land may be put through by the district registrar subject 
to any existing caveat tiled after the first certificate of title has 
been issued, and that in such case the transferee would take his 
rights subject to the claim set out in the caveat, whatever that 
claim might be, so that the right of the caveator might be pre
served and remain as valid against the transferee as it was 
against the transferor, but that no additional force should be 
given to such claim by making the new certificate of title sub
ject to it.
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Mr. Wilson argued that the form of the certificate of 
title given in schedule A to the Act. which declares that the 
title mentioned in the certificate is “subject to such incum
brances, liens and interests as are notified by memorandum un
derwritten (or indorsed hereon),” makes no mention of 
“claims” and that anything underwritten or indorsed upon the 
certificate must be taken to be an actual, established interest.
I think it is clear that the word “interests” includes interests 
that are merely claimed as well as those that are established or 
admitted.

Section 70 makes the land in the certificate subject, by iin
to caveats affecting the land registered since the date 

of the certificate of title: sub-section (j). if, in such a case, 
the registered owner transfers to a third party, subject to the 
caveat, who takes a new certificate, subject to the caveat, the 
caveator’s position is not altered, lie has the same rights against 
the transferee that he had against the transferor, but it would 
be unreasonable to expect that he should have more. That 
the Act intended to do more than preserve his rights in case of 
a dealing with the land cannot lie gathered from its provisions. 

Section 145 provides that
Any person claiming any estate or interest in land, mortgage or 

incumbrance subject to or under the new system may in lieu of or 
after filing a caveat, proceed bv way of statement of claim, and may 
tile with the district registrar a certificate of lia pnidcua or other pro- 
jar evidence of such proceedings.
It will be seen that this provision extends to all persons re

ferred to in section 130 and applies not only to lands, etc., 
under the new system, but also to etc., “subject to” the
new system. The words “subject to” refer to lands in re
spect of which an ion to bring them under the Act has
been made, but in respect of which a certificate of title has not 
yet been issued. Such lands, covered by a pending 
tion. are by section 34, declared to be “subject to the new 
system” and no registration under the old system affects them 
until the application is withdrawn or rejected. Section 145, 
therefore, permits the bringing of a suit and the filing of a 
certificate of lis ptndens in lieu of a caveat whether Ik*fore or 
after the issue of a certificate of title. This clearly shews that 
the tiling of a caveat has no greater effect, in so far as the rights 
or interests of the caveator in the land are concerned, than if 
the same person had proceeded by statement of claim and had 
filed a certificate of lis pendens.

Mr. Wilson based his argument upon this branch of the 
appeal largely upon some expressions that occur in the judg
ment of the Court of King's Bench in He Moon and Confedera
tion Life, 9 Man. L.R. 453. In that case a certificate of title 
had been issued to Kmma Moore, sole surviving executrix and
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devisee under the will of William Beall, deceased, subject to 
certain incumbrances consisting of a mortgage made by the 
testator, a charge of a legacy under his will to his daughter, 
a mortgage made by Emma Beall upon her own interest as 
devisee only and a writ of fi. fa. lands against Emma Beall’s 
interest as devisee only. Emma Moore was the widow of the 
testator and after the death of her husband had married one 
Moore. She was the same person as Emma Beall. The exe
cutrix attempted to sell the property for the purpose of paying 
debts and legacies, under power conferred on her by the will, 
and thus to cut out the two latter of the incumbrances. It was 
held that the certificate of title did not shew that she possessed 
a power inconsistent with her right as devisee or enabling her 
to override these incumbrances. The whole point in that ease 
was that a certificate issued to E. M. “sole surviving executrix 
and devisee under the will, etc.,” did not shew that she had 
powers enabling her to nullify incumbrances against her as 
devisee. The words ‘‘sole surviving executrix, etc.” were taken 
as mere description and not as shewing that the certificate of 
title had been issued to her in her capacity of executrix and 
with the powers given her by the will. If the certificate had 
been issued to E. M. as executrix and the will had been suffi
ciently embodied in the certificate, the difficulty that arose in 
the case would have been obviated. I am informed by the dis
trict registrar that the certificate was afterwards amended by 
him and the will was spread upon its face. This overcame the 
difficulty. Section fifl of the present Act prevents any such 
question from arising in the future. Much was sought to be 
made of an expression used by Killam, J., in delivering the 
judgment of the Court, that the Act makes a certificate of 
title final at each stage. That is true to this extent, that every 
certificate of title has the conclusive effect given to it by the 
Act: sections 71, 77. The want of finality in the certificate in 
L\ Maun and Confederation Life, 0 Man. L.R. 453, was that 
a person apparently registered as owner in one right sought to 
exercise powers in another right. The certificate is conclusive 
evidence that the person named in the certificate is entitled to 
the land for the estate or interest therein specified, subject to 
the right of any person to shew that the land is subject to any 
of the exceptions or reservations mentioned in the seventieth 
and seventy-fourth sections or to shew fraud: section 71. This 
fraud must be one wherein “the registered owner, mortgagee 
or incumbrancer (sic) has participated or colluded,” and must 
be shewn ‘‘as against such registered owner, mortgagee or in
cumbrancer.” The meaning of this seems to be that a certi
ficate of title may be set aside for fraud in the registered owner 
in obtaining it and that his mortgagee or iucumbrancec may also 
be attacked if such mortgagee or ineumbrancee has participated
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in the fraud: compare section 76, subsection (c). The mort- MAN 
gagce or incumbrancee lias only a security upon the land, he ~
has no estate or interest in it: section 100. The estate or in- |,,j,
terest referred to in section 71, of which the certificate of title ----
is made conclusive evidence, is only the estate or interest of
the registered owner specified in the certificate. It may be o'Hku.v
shewn that a registered mortgage has been paid otf, that a ----
judgment appearing on the certificate of title has been satisfied, l’"1' 1 1
or that the judgment debtor is not in fact the same person as 
the registered owner, or that a caveat should be removed, al
though the instrument in each of these cases has been entered 
upon the certificate of title.

I think that when O'Brien took a transfer and certificate 
of title, both subject to the caveat filed by Pearson, the rights 
of the latter, if any, as against the land were in no wise dim
inished or improved. When the new certificate of title was 
issued, with his caveat endorsed upon it, Pearson's rights or 
interests in the land, whatever tl.ev might lie were left exactly 
as they were la-fore the transfer, so that he might proceed to 
enforce his interest against the land in O'Brien’s hands, in the 
same manner as if Douglas were still the registered owner.

1 think the appeals in both suits should la- dismissed with 
costs.

Cameron, J.A. :—The certificate of title to the lands in r*'“' u 
question, No. 160860 in the name of Thomas Richard O’Brien 
is expressed to la- subject to such encumbrances, liens anil inter
ests as are notif -d by memorandum underwritten or indorsed 
thereon, viz.: A mortgage to Thomas Kish for $3,000 and two 
caveats, one registered May 21, 11110, by Thomas Richard 
O'Brien and the other registered, .May 31, 1010, hv George 
Anthony Pearson.

In the case of an application to bring lands under the 
Real Property Act any person claiming an estate or interest 
therein may tile a caveat forbidding such being done, and the 
district registrar shall not bring the lands under the new 
system until such caveat shall have been disposed of (sections 
127 and 128). Such caveat shall, however, lapse imli-ss steps 
are taken within one month to establish the right set out in the 
caveat (sec. 129).

In the case of lands under the new system any person claim
ing an estate or interest therein may tile a caveat forbidding tin- 
registration of any person ns transferee or owner, or of any 
instrument affecting such estate or interest, or unless sm-ii 
instrument lie expressed to Ik- subject to the claim of the cave- 
atm- (see. 130). By section 131 provision is made for notice 
to the caveator to take proceedings on his caveat and for the 
determination of the caveat on default of proceedings or. in
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the event of the caveator appearing, then for such order by the 
Court as may be directed. And by section 132 it is provided 
that so long as the caveat remains in force the district registrar 
shall not register any instrument purporting to transfer, mort
gage or incumber the land “unless such instrument be expressed 
to be subject to the claim of the caveator.”

It is contended on behalf of Pearson that the transfer of 
the lands in question from Douglas to O’Brien and the certifi
cate of title thereto in the name of O’Brien, being expressly 
subject to the caveat of Pearson, O’Brien cannot now dispute 
the validity of Pearson’s claim. It is argued that the caveat 
having been filed, it was open to O'Brien to adopt one of two 
courses. In the first place he could have decided to contest the 
claim set forth in the caveat, and take proceedings for its re
moval under section 131. and other provisions of the Act. Or, 
on the other hand, he could accept the transfer and the certifi
cate subject to Pearson's claim as set out in his caveat. The 
former course he did not follow. The latter he deliberately 
adopted, so that lie is now by his own acts, precluded from 
contesting Pearson’s claim.

In this view each certificate forms a fresh root of title and 
its terms are absolute. The policy of the Act is that all caveats 
should be disposed of at the time of the issue of the certificate. 
If the land be not already under the Act the certificate cannot 
be issued until the caveat is out of the way. If the land be 
under the Act, then either the caveat must be disposed of or 
the certificate issued recognizing the claim set forth in the 
caveat. The policy of the Act provides for registration of title 
and not of instruments, and intends that conflicting claims shall 
be . ised of on the granting of each successive certificate, 
either by being put an end to or by being recognized as valid.

Under the provisions of our Real Property Act as originally 
passed in 188."», any person claiming to be interested in any 
land might bulge a caveat

to the effect that no disposition of such limit In* nuulv either abso 
lutelv or in such manner amt to such extent only a» ‘in such va veut 
may be expressed, or until notice shall have been served on the cave
ator. or unless the instrument of disposition be expressed to lie sub 
ject to the claim of the caveator, as may In* required in such caveat, 
or to any lawful conditions expressed therein (sec. 107); 

and by sub-section (3) thereof, so long as any caveat remains 
in force prohibiting the transfer or other dealing with any 
land, the Registrar-General shall not enter in the register book 
any memorandum of transfer or “other instrument purporting 
to transfer or otherwise deal with or affect the land in respect 
to which such caveat is lodged.” Then* was thus no distinction 
drawn in the orginnl Act between the caveats filed before and 
after lands were brought under the system. In both cases the

6
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prohibition was absolute and the lands could not be dealt with 
by the registrar until the caveat had been disposed of.

Evidently objections were found to these provisions as the 
sections were repealed in 1887, .">() Viet., eh. 11, and certain 
sections substituted therefor and the substituted sections were 
amended in 1888, eh. 22, see. Id, by adding “unless such in
strument be expressed to be subject to the claim of the caveator 
as may be required in such caveat” to sub-section 1) of section 
107 of eh. 11, and the sections as then substituted as so amended 
are to be found substantial!) in the consolidating Act of 1889, 
52 Viet. eh. 10, section 130, where the distinction now existing 
between the effect of caveats filed in respect of lands to be 
brought under and the effect of caveats in respect of lands al
ready under the new system appears. In the former case the 
registrar was absolutely prohibited from bringing the lands 
under the new system until and unless the caveat had been dis
posed of. These provisions are now to be found in sections 127, 
128, and 129 of the present Aet. In the other case where the 
lands are already subject to the new system, the provisions 
made in the Act of 188l! and in the consolidating Act of 1887 
were, in substance, the same as those now to be found in sections 
l.:n. 131 and 132 of tin- present Act.

Since the amendment in 1888 above referred to, it has been 
the practice to accept transfers and issue and accept certificates 
subject to the claims set out in caveats therein referred to with
out any idea being entertained that the transferees or holders 
were thereby recognizing as valid the claims alleged in such 
caveats. By the legislation expressed in the amendment of 
1888 the policy of the law was assumed to be that in the ease of 
lands under the new system caveats might be filed for the pur
pose of giving notice of claims the merits of which should be 
thereafter investigated and decided and that until they were so 
disposed of certificates and instruments might be issued sub
ject to such investigation and ultimate decision. I'ntil now it 
has not been contended that the acceptance of an instrument 
under the Act expressed to be subject to a claim on a caveat 
placed the caveator in any stronger or better position than he 
was before its issue.

It was held by the Court en banc in Alexandtr v. Otstnan, 
4 Sask. Ill, that a caveat under the Laud Titles Act of Sask
atchewan was “more than a notice.” But the decision in that 
case does not go to the extent we are asked to go here.

“A caveat is not to be regarded as notice to all the world— 
actual registration is notice to all the world—but only as a 
means of conveying notice and as a statutory injunction against 
dealing with the property”: Hogg, Australian Torrens System, 
p. 886. “A caveat is worthless unless there is in existence, at 
the time of its entry in the register, an enforceable right of
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some kind relating to the land”: lb. p. 1040. The lodging of 
a caveat against registration of any transfer of land under the 
Act only throws a cloud upon the title of the registered pro
prietor, which it is the duty of the vendor, as between himself 
and a purchaser, to have removed • Taylor v. Land Mortgage 
Bank, 12 Viet. L.R. 748.

According to the Victorian statute, section 144, Hogg, p. 
543, a caveat may forbid the registration of any person as trans
feree or any instrument, either absolutely or until after notice 
to the caveator ‘‘or unless such instrument be expressed to be 
subject to the claim of the caveator as may be required in such 
caveat.” And by section 146, ‘‘So long as any caveat shall 
remain in force prohibiting any registration or dealing, the 
registrar shall not enter in the register book any change in the 
proprietorship of or any transfer or other instrument purport
ing to transfer or otherwise deal with or affect the estate or 
interest in respect to which such caveat may be lodged.” The 
provisions of the Western Australian Act are similar: lb. 632, 
633. In the other Australian colonies, there does not appear to 
be provision for the issue of certificates or instruments subject 
to the claim set out in a caveat.

So far as I can gather from Mr. Ilogg’s work, no case has 
arisen under the statutes of Victoria regarding the effect of 
the issue of a certificate subject to a caveat. In the other juris
dictions the case could not arise at all as the registrar is abso
lutely prohibited from dealing with the title, so long as the 
caveat remains in force, as was our law under the original Act 
of 1885, until amended in 1888.

In the case of Taylor v. Land Mortgage Bank, 12 Viet. L.R. 
748, supra, the action was brought by a purchaser against the 
holders of certificates of title to lands against which a caveat 
had been lodged, and the real question there was to determine 
whose duty it was to have the caveat removed, and it was held 
that the existence of the caveat was not such evidence as to 
want of title as to refuse relief.

The term “caution” is used in the Land Transfer Act, 
1875, sections 53-59. “A caution is a mere temporary suspen
sion of the right of the proprietor to deal with the property 
registered in his name and has no other direct effect—either in 
the nature of the interest put forward by the cautioner or in 
restricting the property rights of the proprietor”: Hogg. 
Ownership and Encumbrance, p. 231.

We were pressed with the judgment of the late Chief Jus
tice Killnm in lie Moore v. Confederation Life, 9 Man. R. 453. 
There it was held that the district registrar had found in the 
registered owner a power inconsistent with two of the encum
brances named in the certificate. It was not shewn that Mrs.
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Moore had, as executrix, any power inconsistent with lier inter- man. 
est as devisee so as to make the proposed transfer override the in- c A 
eumbranees against her as devisee. The term executrix is descrip- 1912

tive and does not shew her power. Had the will l>cen set out in -----
the certificate there would apparently have been no question. Pka*m,n 
But the statement of the Court that the Act makes the certificate O'Brikx.
of title final at each stage must, it seems to me, be construed -----
with the whole statute in view. And here we have a provision 
of the Act permitting the issue of a certificate subject to what
ever claims may be set forth in a caveat. In my opinion, it 
would be going too far to say that the policy of finality of a 
certificate demands that we must read those words as convert
ing a doubtful and perhaps worthless claim into one which the 
registered owner is not at liberty to question.

I have given the best consideration I am able to the word
ing of section 132. The contention practically is that this sec
tion should be construed as if the concluding words read “un
less such instrument be and be expressed to be subject to the 
claims of the caveator, whether that claim is capable of being 
established or not.” Surely had that been the intention of the 
legislature, care would have been given to give it clearer ex
pression in words. If, on the other hand, the intention of the 
legislature was to facilitate the registration of instruments and 
the issue of certificates and at the same time to make provision 
for the preservation of the rights and interests of parties who 
may have claims against the lands by virtue of unregistered in
struments or otherwise, until such claims shall be ultimately 
disposed of, than it seems to me the language used is apt and 
clear and it appears to me the legislature had no other object 
in view. The word “expressed” as used in both sections 130 
and 132 and in reference to this discussion is a significant term.
The caveator has no objection to registration provided it is 
“expressed” to be subject to his claim set out in the caveat, 
that is, provided that it is made absolutely clear to all parties 
interested in the title to the lands, that the registration does not 
affect his claim which, thereafter as before, he remains at liberty 
to establish or defend according to the nature of the proceed
ings which may be taken.

Vpon consideration, I am of opinion that the provisions of 
the Act in question are not open to the restricted eonstruction 
for which counsel contends, and that O’Brien’s position has not 
been altered or affected by the memoranda on the transfer 
and certificate. Was there in this case an agrerment actually 
concluded between Pearson and Douglas? If there was no 
completed contract, then Pearson must fail. Obviously, if there 
is no concluded contract, if there have been negotiations never 
crystallized into a contract, then there can be no evidence of a 
contract within the Statute of Frauds. It was on this ground

-
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Hussey v. Home Payne, 4 A.C. 311, was decided in the House 
of Lords. Lord Cairns examined the whole correspondence to 
find if it evidenced a complete contract and found that, al
though two of the letters taken by themselves and separately 
from the others might lead the reader to think they amounted 
to a concluded agreement, yet “there was in point of fact no 
completed agreement between the parties” p. 321. Mr. Jus
tice Kay in Bristol, etc. v. Ilnyys, 14 Ch. 1). at p. 623. sets forth 
his understanding of the decision in Hussey v. Home Payne, 

111
Roth lie (Lord Cairns) and Lord Selborne seem to me to lay down 

broadly that, where it is sought to make out a binding contract from 
correspondence, the whole of it, as well as the verbal communications 
at interviews, should be regarded, and it is not right to stop at one 
letter of the correspondence which, with what preceded, might con
stitute a sufficient agreement within the Statute of Frauds ; whereas 
if the whole of the correspondence were considered ... it may 
clearly appear that those letters were in truth, only part of an un
completed negotiation.

“The question is really one of fact”: ptr North, J., in 
Bellamy v. Debenham, 45 Ch.D. 494. Pearson did not agree to 
the formal document submitted to him for execution by Heig
hts, but made an alteration in it. Douglas thereupon withdrew 
from the negotiations as he had a right to do, and there was, 
to my mind, no contract. The minds of the parties had not in 
point of fact met.

The position of the parties seems to be this: A. offers to sell 
B. certain property for $10,000: one half cash, balance in one 
year. B. accepts in writing, saying: I will pay one-half cash 
and the balance in one year by paying you $4,975. In reality 
it is not an acceptance of an offer, but a counter offer, and 
therefore, tantamount to a refusal.

I concur in the judgment of the Chief Justice of the King's 
Bench and think the appeals must be dismissed.

Howell, C.J.M., concurred.
Both appeals dismissed.
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LEMBKE v. CHIN WING. B. C.

Hritish Columbia Supreme Court, Murphy, ./. July 2-'»- 1912.
1. .IvixiMKNT (8 I F—46)—Summary .hdi.mknt—LiQUin.m:n hem am».

In order to obtain Nummary judgmvnt for a liquidainl demand on 
alliilavits negativing any posai Ido defence the imlm-ein- ;i on the writ 
must shew beyond question that the claim is for liquidated damages.

2 I)amauks (g III A 7—05)—Lîqviiiatkii damages lb ii iunu contract—
Delay in completion.

A stipulation in u building contract for the payment by the builder 
to the property owner of a lixed sum per day a- liquidated damages 
for delay in completion of the building after the time limited for com
pleting the work will be presumed to apply only where the work of 
building has been entered upon, not where there has been a total 
failure to perform the contract.

Motion for judgment under Order XIV. B. C. Supreme statement 
Court Rules, 1906, (marginal rule 11"» . heard by Murphy, J.. 
at Vancouver.

Griffin, for plaintiff.
Killam, for defendant.

S. C.
1912

luly 21

Ml rphy, J. :—The indorsement does not shew that the con- Mlir!,!,yf- 
tract to put up the buildings was ever attempted to be carried 
out. From what was said in argument and from the affidavit of 
defendant I gather that the fact is that no beginning to build 
has ever been made.

Whether this be so or not, I think in order to entitle a plain
tiff to obtain judgment under Order XIV., his indorsement must 
shew beyond question that the claim is for liquidated damages.
It may well lie that the claim of *25 per day is a claim for 
liquidated damages, provided the agreement to build was actu
ally entered upon and the building not completed in time, but 
the indorsement must dearly shew this. Otherwise, this *2.» 
per day claim never arises, and the action is for unliquidated 
damages for breach of contract to build, not for damages under 
the demurrage clause.

This *25 per day assessment was clearly only intended to 
cover delay in completion, not damages for total failure to per
form the contract. The wording of the, clause shews this, and 
to hold otherwise would lie to make the plaintiff the arbiter of 
the quantum of damages, which he could increase at will by de
laying action. The only limit would lie that set by the Statute 
of Limitations.

The application is dismissed.
A pplication dismissed.
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SHEPHERD v. ROSS.
Manitoba King's Bench. Trial before Itobson, J. May 8, 1912.

1. Damages i § 111 A :$—04)—Measure of compensation—Breach of
lessor's covenant—Furnishing horse to work demised pre-

The measure of damages for the hreacli of a lessor’s covenant to 
furnish a lessee with a horse for working demised premises, is the 
cost of supplying another, and not the value of crops lost by reason 
of such default.

2. Damages (§ 111 a 3—04)—Breach of contract to supply team—Use
BY LESSOR UNDER TERMS OF LEASE.

A lessor is not liable in damages for failing to supply a tenant 
with a team for working demised premises, where the lessor required 
them for working other land, which use was justified by an exception 
or reservation for that purpose provided by the terms of the lease.

3. Costs ( g I—10)—Discretion—Action for wrongful ejectment.
The landlord may Is* refused his costs of successful defence of an 

action by the tenant for damages for wrongful ejectment if the eject
ment be shewn to be wrongful, but the plaintiff fails by reason of 
omission to prove any damage therefrom.

4. Landlord and tenant (§ III D 1—-MO)*—Rent— Part or crops—De
livery OTHERWISE THAN STIPULATED IN LEASE.

A tenant is not in default in the payment, as rent, of part of the 
crops raised on demised premises, because of his failure to deliver 
them, on demand of his landlord, in a manner different from that 
specified in the lease.

5. Damages <§ 111 K—144« )—Measure of compensation—Wrongful
eviction.

A tenant who was wrongfully evicted by his landlord, and suing for 
damages must prove the value of the unvxpircd portion of his term, 
if damage is claimed in respect of the latter for the excess in the value 
thereof over the share of rent from payment of which the tenant was 
absolved by the eviction.

6. Landlord and tenant (8 IlID—99)—Liability of tenant for rent
AFTER EVICTION.

A tenant is not liable for rent of demised premises after he has 
been evicted therefrom by his landlord.

7. Damages 16 II A—ti)—Punitive damages for wrongful eviction—
Avoidance of loss by exercise of diligence.

Punitive damages will not lx* awarded a tenant for an eviction by 
his lessor from demised premises, where all loss might have been 
avoided if the tenant had acted diligently.

An action for damages for alleged breach of covenants con
tained in a lease and for damage for wrongful eviction.

The action was dismissed.
X. F. Hagcl, K.C., for plaintiff.
//. V. Hudson, for defendant.

Robson, J. :—By indenture of 19th April, 1911, defendant 
demised to plaintiff “part of legal suh-division 13 in section 16, 
township 11. range 4. east of the principal meridian in Mani
toba, said part being in the north-westerly corner of said legal
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sub-division, and containing 10 acres, more or less, with re- man. 
servation of certain buildings, from that date to 31st March, K 
1912. The rent reserved was “one hundred bushels of potatoes, 1912

to be delivered to the lessor when demanded in the fall,” and ----
certain other produce. sum-herd

The indenture contains provisions as follows :— Ross.
The said lessor agrees to « for the use of the lessee on the R<.i»on, J.

said land one team of horses and implements that are already on the 
land, reserving the right, however, of using the aforesaid horses or im
plements, if required, on the balance of W. Vi 16, 11, 4 E.

The said lessee covenants and agrees with the lessor that he the 
said lessor shall have the exclusive use of the dwelling house thereon 
except the use of the kitchen, of which there s.iall lie joint 
use. and kitehen-liedroom thereof, also the use of the stable 
for the team of horses to be used on the form and such other horses 
as lie may desire.

The said lessee further covenants and agrees to build in such a 
manner and place as designated by the lessor a rockery, also to 
terrace around the dwelling, as required by the lessor, also to trim and 
prune all shade trees on said land as directed by the lessor.

Provided also and it is hereby expressly agreed and understood by 
and between the parties hereto that if the said lessee should fail 
to fulfil the covenants and agreements ns aforesaid and fail to keep 
the place in neat order, then after two weeks’ notice in writing de
livered to the lessee, if the said lessee still fail to fui til the covenants 
and agreements, this lease shall immediately become null and void 
and the lessee covenants to give up quiet possession.

Plaintiff entered on the premises and proceeded to use the 
land as a market garden during the season of 1911.

On 19tb October, 1911, defendant gave notice to plaintiff as 
follows

Springfield, Oct. 10th, 1011.
Robert L. Shepherd, Esq.,

Springfield, Man.
Take notice that I want you to live up to the covenants in the lease 

given you on the 19th April last. You have not been keeping down 
the noxious weeds, or have you finished the rockery, or arc you work
ing the land in a good husbandlike manner, or have you been man
uring the land, or are you doing the fall plowing as you agreed to do.

You are hereby notified that unless you fulfil the covenants in the 
lease above mentioned two weeks from tliis date your lease ceases 
and determines and you arc called upon to give up quiet possession 
after you have delivered to me one hundred bushels of potatoes, five 
bushels of beets, five bushels of parsnips, five bushels of carrots, and 
two dozen head of cabbage at my residence, 372 Gertrude avenue, 
Fort Rouge. Winnipeg. You arc not under any circumstances to take 
a horse from off the premises leased to you as it is distinctly agreed 
that the horses are to lie used by you only on the place rented to you.

D. A. Ross, LcHHur fur the owner.
Plaintiff firstly complains that defendant prevented him from 

using the horses and implements as agreed, and as a result the
28—4 D.L.R..
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MAN. plaintiff was unable to remove the produce from the ground, 

whereby the plaintiff suffered damage. At the trial I was forced 
J912* to think that defendant had been overreaching towards plaintiff
----  and that plaintiff too readily submitted. I think that had plain*

Shepherd fjflf asserted himself and looked after his own interests he need 
Ross. not have lost any part of his garden crop. Even if the defen

dant wrongfully withheld the use of the horses the measure of 
11 '' ' damage would not be the loss of the crop but the cost of supply

ing the necessary force another way. I was not satisfied that 
plaintiff could not have otherwise protected himself. It seems 
that he did not do so. Vnder these circumstances, 1 cannot see 
that the defendant is liable for the loss of the crop.

Defendant says the horses were required by him for use on 
other parts of the half section. That is not open to question on 
the evidence and in itself would he an answer to this complaint.

Plaintiff further complains that on the 3rd of November, 
1011, defendant wrongfully ejected plaintiff from the premises 
and forcibly removed his goods out of the house.

The evidence seemed to me to establish an eviction on or 
about the date named. At that time there was little left of 
value in the lease. It was merely the use of a bedroom and joint 
'se of a kitchen and possibly use of outbuildings for storage.

Defendant justifies on different grounds. 1. That the rent 
was in default. It will lie seen from the demand contained in 
the notice, recited above, that it demanded delivery of the pro
duce in a manner to which the defendant was not entitled. I 
cannot find that there had been default in this stipulation. 2. 
That the weeds were not kept down, nor rockery built, nor trees 
pruned, nor land worked properly and manured. Considering 
the conditions, I think that up to the time of the notice plaintiff 
had reasonably fulfilled his covenants regarding these matters.

There was no evidence as to the value of the unexpired por
tion of the lease. It could not have been very great. The 
period of importance was the growing season of 1911, of which 
the plaintiff had the benefit. lie had satisfied part of the rent, 
and owing to the eviction is not liable for any more. I was 
asked to award punitive damages, hut I cannot see my way to 
that. I cannot avoid thinking that plaintiff hv diligence might 
have avoided any loss lie sustained. Certain allegations in the 
statement of claim as to loss of profits by plaintiff owing to de
fendant having informed parties that plaintiff would not 1m* 
able to fulfil his contracts were not supported by evidence. There 
is nothing of substance involved in the action and I think there 
should In* a dismissal without costs.

Action dismissed.
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THE RURAL MUNICIPALITY OF MINTO v. MORRICE. MAN.
Manitoba King's Bench. Trial before Robson, ,/. May 8, 1912. K~H

Manitoba Court of Appeal. Iloirell. CJ.M.. Richard ft, Perdue, Cameron* 
and llayyart, JJ.A. dune 17, 1012.

1. Taxes III HI—116)—Assessment—Failure to uks« hihk property May 8.
AH UNPATENTED—MUNICIPAL ASSESSMENT AcT (MAX.) SRC. 31.

The failure In note on an UH«*e*>*ment loll, a* imperatively required 
hv we. 31 of the Munieipal Aiwe**im nt Act of Nlanitolm, the fact 
that land a*#ea*ed was unpatented, will render the n**cnment invalid.

\Haiftley v. Somers, 13 O.R. HIM), applied; mm1 aUi Hall v. Farquhar- 
son, 15 A.R. 457.1

2. Definitionh < 81—HM—Mkanino of “uxpatexted lands"—Municipal
Assessment Act (Man.) sec. 31.

The term “unpatented land*" in see. 31 of the Munieipal A**e*ement 
Act. is uwd in the special sense of lands vested in the Crown, in 
which a purchaser takes merely such interest as the Crown or its 
officers may lie willing to recognize in the particular case.

3. Taxes 16 HI HI—110)—Assessment—Agreement to purchase pro
vincial lands—Municipal Assessment Act (Man.) sec. 31.

Provincial lands held by one under an agreement tor purchase there
of from the Crown are "unpatented" lands within the meaning of sec.
31 of the Munieipal Assessment Act. which requires the fact that where 
lands assessed for taxes are unpatented, the fact is to lie noted on 
the assessment rolls.

4. Statutes (8 HR—110)—Construction of Act validating assess
mexth—Effect on illegal assessment.

An Act legalizing and eon firming all assessments made in rural 
municipalities in a designated year. wli»n based upon tin* assessment 
rolls of the previous year, does not validate an assessment not made 
according to law.

An action by the plaintiff municipality to recover from de- statement 
fendant $424.84 taxes against section 35, township 16. range 17,
West, for the years 1908, 1909, 1910 and 1911, with penalties 
for non-payment of the taxes for the three first-mentioned years.

The action was dismissed with costs.
F. M. Burbidge for plaintiffs.
J. E. O’Connor, for defendant.

Robson, J. :—The parties have agreed upon a statement of llobeon' j. 
facts.

I infer from the admissions that the land was among those 
embraced in the agreement between the Crown (Manitoba) and 
the Manitoba and North Western Railway Company, appearing 
in 62 & 63 Viet. (Man.) eh. 19, mentioned in section 2 of the 
Provincial Lands Act. The lands were probably granted by the 
Crown (Dominion) under legislation such as 48-49 Viet. eh. 60, 
and 49 Viet. eh. 11. A certificate of title was issued to the Crown 
(Manitoba) 28th June, 1905. and so remains.

The land was provincial land within the Provincial Lands 
Act. Defendant had agreed to purchase, lie has paid part of the 
purchase money. The agreement is still extant One of the de
fendant’s contentions is that the land was “unpatented lands”
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within the meaning of the Municipal Assessment Act and that 
the assessments are void in that, as the fact is, they did not state 
that the land was unpatented.

Taxes may be recovered by distress by sale of the land or in 
action of debt. The interest of a person holding a contract of 
sale of provincial lands may be affected by a municipal tax sale: 
Provincial Lauds Act, sec. 16. The construction, of the taxing 
provisions will be the same, whichever method of recovery may 
be adopted. In Ha isle y v. Somers, 13 O.R. 600, at 605,* Proud- 
foot, J., states the principle of construction in such cases. I 
take it to be simply that the requirements of a taxing statute 
are imperative in the absence of a contrary intendment.

By section 13 of the Municipal Assessment Act the assessor 
is required, after diligent inquiry, to proceed to make a valua
tion of all the rateable property in the municipality and to 
make an assessment roll

in which he shall set forth correctly all the particulars and informa
tion required to he contained in order to comply with the form in 
Schedule A. . . in case of a rural municipality.
The form schedule A required a statement of whether the 

land was patented or unpatented.
Section 31 of the Act reads as follows:—

31. In the case of unpatented lands, there shall he an entry made on 
the assessment roll shewing that the same are unpatented, and that 
the assessment is made in respect of such right, interest, estate, busi
ness or occupation of the occupant ns aforesaid, but it shall not be 
necessary to the validity of the assessment to set forth correctly or 
at all the particular nature of the right, interest, or other matter so 
assessed.
By repeating the requirement of an entry when the land 

is unpatented section 31 emphasises the imperative nature of 
that provision. The latter part of section 31 refers to a right, 
interest, estate, business or occupation as mentioned in section 
7. Sec 60 Viet. ch. 21, sec. 15. Omission to state the nature 
of the interest held in Crown land is excused but not the fact 
that the lands are unpatented.

Section 18 required the assessor to make search of certain 
records to enable him to assess lands liable thereto. This would 
not be an exhaustive definition of an assessor’s duty under sec
tion 13. The assessor is to obtain the information specified not 
only for the assessment but evidently for the guidance of the 
officers engaged in the subsequent steps. For instance, a treas
urer proceeding to sell for arrears of taxes, would, in preparing

•An appeal from the decision in Haialey v. Nomcra, 13 O.IÎ. 000. was
taken to the ....... .. Bench Division and was dismissed, that Court afllrm-
ing the decision below on the ground Hint the sale was not fairly conducted 
but expressing no opinion upon the other grounds upon which the decision 
reported in 13 O.K. 000 was based. See also llall v. Farquhanon, 15 A.lt. 
437.
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his list under seetion 162, act on the assessor’s return as to 
whether land was patented or not.

The necessity of shewing in the advertisement that the land 
is unpatented, if the fact is so, is shewn by the judgment in 
Haislcy v. Somers, 13 O.R. 6(H), at 603, 604. This is an addi
tional reason for holding that the opening provision of section 
31 is imperative.

I would hold that if in fact the land was “unpatented,, 
within the meaning of the Act it was imperative that the assess
ment roll should so state and that without an entry therein to 
that effect the proceedings towards taxation were deficient.

So the question is, Was the land “unpatented”?
There is no evidence of the steps by which the title passed 

from the Crown (Dominion) through the railway company to 
the Crown (Provincial). Doubtless there was a grant by the 
Dominion which was by patent or equivalent proceeding. In 
that sense it might be said that the land had been patented. But 
I think that the expression “unpatented lands” in section 31 
and elsewhere in the Assessment Act has a special meaning with 
regard to the subject matter. That meaning may be extracted 
from certain provisions of the Assessment Act. The Provincial 
Lands Act is also illustrative.

As above stated in advertising lands for sale for taxes the 
treasurer distinguished unpatented lands from those patented. 
This, as stated in Haislcy v. Somers, 13 O.R. 600, is 
so that purchasers may know what they are getting. 
Apparently sales for taxes of assessable lands carry an 
estate in fee simple in every case where an estate in 
fee simple has been granted by the Crown. Where 
the Crown owns the land a tax sale is operative only to the 
limited extent mentioned in the two statutes referred to. I 
think it thus clearly indicated that “unpatented lands” arc 
those which are in the Crown and regarding which the pur
chaser takes merely such interest as the Crown or its ofiicers 
may, in the particular case, be willing to recognize.

A key to the meaning of “unpatented lands” in the Assess
ment Act, where provincial lands are involved, may be derived 
from certain provisions of the two Acts.

To call the land in this case “patented” might lead possibly 
to a tax sale purporting to he of an estate in fee simple whereas 
in fact all that could he so reached would he the purchaser’s 
right under his agreement with the Crown.

A summary County Court method of collecting taxes on 
“unpatented land” was provided by section 146. Clause (/*) 
as amended, 1906, eh. 52, sec. 4, made prima faric evidence the 
certificate of the Provincial Lands Commissioner or Deputy 
that the land was unpatented or patented. No such certificate 
is being resorted to here but light is thrown by this provision
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on the legislative intention, for in the Provincial Lands Act, 
by which the Commissioner would he governed, provision is 
made for patent to complete sale by the Crown. See section 
15. 1 take it that lands being administered under that Act
would, before patent issued thereunder, be deemed, as far as 
that Act would extend, unpatented. The Provincial officers in 
giving certificate under 140 would no doubt be so guided.

In my opinion the lands in question were “unpatented 
lands” within the imperative direetion of section 31 and the 
assessment was void for not containing an entry to that effect.

1 have noticed section 5 of eh 36, 9 Edw. VII. by which 
all assessments made in rural municipalities for the years 1908 
and 1909, based upon the previous year's assessment rolls there
of are legalized and confirmed. That would in this case ratify 
the adoption by plaintiff municipality for 1908 of the assess
ment of 1907, as was done. No argument was based on this, 
obviously because the validating provision merely removes ques
tion as to the adoption of the roll for the previous year. It 
does not legalize an attempted assessment of such previous 
year not made in accordance with the law. Several instances 
of such legislation and the principle applicable will Ik* found 
in Endlich on Statutes at paragraph 385.

Other questions were raised which it is not necessary to con
sider.

The plaintiff appealed to the Court of Appeal.
C A June 17, 1912. The Court of Appeal (IIowell, O.J.M., and
1912 Richards, Perdue, Cameron, and IIaggart, JJ.A.), dismissed 

June 17. the appeal with costs, without calling on respondent's counsel.
Action dismissed with costs.

SASK. WALLACE BELL CO., Ltd. (plaintiffs, appellants i v. CITY OF MOOSE 
JAW (defendants, respondents 

(Decision No. 2.)
1912
___  Saskateheiran Supreme Court. Xeirlantls, Johnstone, and l.ainont, •/•/.

July 15. Jnly 15, 1912.
1. Co.XTBA(T8 (8 1 1)4—02)—SvmCTESCY OF ACCEPTANCE—MATERIA!. MODI-

FIVATION IX TKKM8 OF EXISTING COXTBACT—CONDITION—NEW COX-
TRACT TO UK RKDl'CKD TO WRITING.

The mere acceptance of n proposal to materially modify the terms 
of an existing contract, will not have that effect when the proposal 
was made subject to the express condition that it ahould not have 
legal effect on such contract until it* term* were reduced into a new 
written agreement.

[(’Aiiotorlr v. Marehionens of Ely, 4 DeO. J. & 1). 038. and Hossitcr 
v. Miller, 3 AX'. 1124. followed.)

2. Kstoitkl (8 111—97a)—Ah to modification of tkbmh of contract—
A< <jl IK8CKNCK—WaIVFJI.

A condition that a proposal to modify the term* of an existing con
tract should not become effective until a new written agreement wa* 
entered into, i* not waived by the conduct of the partie* where they 
did nothing whatever in reliance upon such pro|m*al after it was made.
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3. Coxtkacts (6 I F—12U)—Varying written cxintbact—Txvorimiratixo SASK.
EXTRINSIC IKH'l’MKXT—SOLICITOR'S LETTER CONTAINING TENTATIVE 
KIGGEHTIOX. S.C.

The terni* of n written contract with » munivi|uil cor|mration. umler 1H12 
its seal. can not lie vnric<l no as to result in a binding agreement, hv 
a written acceptance of a propoaition to enter into a new ami modi- Wallace
lied contract, contained in a letter written hv the city solicitor, under Hill Co.,
directions from the city council, where such letter expressly stated Ltd.
that the offer therein contained was merely a tentative suggestion r.
which was not to have any legal effect on the existing contract until Cityof
reduced into a new written agreement. Moore Jaw.

[1 Yallarr Itrll Co. v. Mooxr .loir (No. 1). .1 D.L.ll. ‘27.1. a Tinned mi 
apfieal; Ho uniter v. Miller, 3 A.C. 1124; Sloir v. Currie. 21 O.L.N.
48(1, and Cliinnoek v. Marehionviw of Ely, 4 lMi. .1. & S. ||:18, at p.
645, applied.]

4. Contracts ($ IV K—300)—Breach ok contract to iihi a well—Com
pletion CONDITION PRECEDENT TO PAYMENT.

Vpon the failure to sink a well to the depth specified in a contract, 
money advanced the contractor hy the other party to the agreement 
may Is* recovered hack where the contract expressly provided that lim
ing the well to the depth specified should Is* a condition precedent 
to the contractor's right to retain any money advanced him.

|Wallace Itrll Co. v. .1/<>#>*#• .loir (No. 1). 3 D.L.Il. 273, affirmed on 
appeal.]

Appeal by plaintiff from the ilismissal of an action brought statement 
upon an alleged contract for work and labour.

The decision appealed from was given by Wetmore. C.J..
Wallace Bril Co. v. Monte Jaw, 3 D.L.R. 273.

The appeal was diKinisaed.
IV. F. Dunn, for appellants.
IV. B. Willoughby, for respondents.
The judgment of the Court was delivered hy

Newlands, J. :—The city of Moose Jaw entered into a con- xc«lands, j.
tract under seal with the plaintiffs to lion* a dry well for them 
to a depth of three thousand feet in search of natural gas. The 
plaintiffs ceased operations after boring to a depth of about one 
thousand feet, being prevented, as they alleged, hy the inflow 
of water from proceeding further. Some correspondence was 
then had between the plaintiffs and the city solicitor acting on 
behalf of the defendants, which resulted, the plaintiffs allege, 
in the old contract being cancelled and a new contract lieing en
tered into between the parties hy which the city agreed to pay 
them the sum of $2,r>0() upon certain conditions. These condi
tions, the plaintiffs further allege, were afterwards waived hy 
the city, and they brought this action to recover the said $2.00(1.

The letters which, the plaintiffs allege, cancel the old and 
make a new agreement arc as follows;—

Moose Jew, Seek., Feb. 21. 1011.
The Wallace Bell Co., Ltd.,

City.
Dear Sirs,—Inasmuch a* you have applied to the council of the city 

at previous times and again by your letter of February 14th, as to a
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variation of the contract tietwven the city and yourselves for digging 
the teat well, you ascertained that the well cannot be completed as 
the water cannot lie shut off, and have requested the city to take the 
matter up and give you an answer. We beg to advise you that the 
matter has lieen considered in council and the city has decided to 
make you a final proposition as to what it will do. It is first to be 
clearly understood that any negotiations with you in reference to a 
change in the contract are carried on on the express understanding 
that they arc to in no way affect the contract now in force unless the 
same result in a proposition or agreement suitable to both parties. 
For the present they arc merely tentative suggestions on the part of 
each party to the contract, and until such time, if any, as they are 
reduced into a new written agreement they shall have no legal effect 
oil the existing contract. Premising this much we may say that the 
city asks the privilege of calling in an expert to examine the condition 
of the well with your well-boring plant and machinery, to ascertain 
whether or not the water can lie closed off in such a way as to allow 
the well to be completed. If, in the opinion of the expert*, to be ap
proved by the city council, the water can lie closed off so as to enable 
tlie well to In* completed, then the city will expect and insist on the con
tract being completed as per its terms. If the water cannot lie closed 
off to the satisfaction of the council the city will pay you a further 
*2,500 and take over the well and casing. The city is to have a rea
sonable time to make the necessary experiment and do the necessary 
testing. You are given two weeks from this date to say whether or not 
you accede to this proposition, which is final on the part of the city, 
and if you do not accede within that time, then the city will insist 
on the existing contract being carried out according to its terms.

Yours truly,
XV. It. XViLLoroiiUY,

(Hi y Solicitor.

March 1, 1011.
Mr. XV. It. XX'illoughby,

City Solicitor,
Moose Jaw, Sask.

Dear Sir,—XX’e are in receipt of your letter of the 21st ult., re 
city well. The terms of vour letter are satisfactory and we accept them.

XXV understand that by the words “take over the well and casings” 
on the second page you refer to the casings already in the well.

Ask the city council to please inform us when they will lie ready 
to have an expert start operation* so that the writer can arrange to 
lie at the plant to have our representative there to give any assistance 
that might benefit in trying to shut off the water.

Yours truly,
The XVallack Hell to., Limited. 

Per........
These letters, the plaintitTs contend, form n complete con

tract, containing all the terms upon which the parties have 
agreed. Hut is this the easeT

One of the terms contained in the letter of Mr. Willoughby 
which the plaintiffs have accepted is that “until such time, if
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any, as they (the terms) ” are reduced into a new written agree
ment they shall have “no legal effect on the existing contract.” 
This brings this case within the language used by Lord West bury 
in Chinnock v. The Marchioness of Eh/, 4 DeG. J. & S. 638, and 
approved of by Lord Cairns in Itossiter v. Miller, 3 A.C. 1124.
I quote from the latter case, at p. 1138:—

And then Lord West bury uses these word*. "I entirely ncoopt the 
doetrine contended for by the plaintiff*» counsel, and for which they 
cited the cases of Fotcle v. Freeman, 9 Y'es. 351 ; Kennedy v. Lee, 3 
Mer. 441, and Thomas v. Dering, 1 Keen 729, which establish that if 
there had been a final agreement, and the terms of it are evidenced in 
a manner to satisfy the Statute of Frauds, the agreement shall he bind
ing, although the parties may have declared that the writing is to 
serve only as instructions for a formal agreement, or although it 
may lie an express term that a formal agreement shall be prepared 
and signed by the parties. As s«*on as the fact is established of tin* 
final mutual consent of the parties to certain terms, and those terms 
are evidenced by any writing signed by the party to be charged or 
his agent lawfully authorized, there exist all the materials which 
this Court requires to make a leg illy binding contract.” Up to that 
jMiint it appears to me that these words exactly describe the case 
which your Lordships have Is*fore you. But the words which are re
lied upon by the learned Judges in the Court of Appeal are the words 
which follow : “But if to a proposal or offer an assent bo given sub
ject to a provision as to a contract, then the stipulation as to the con
tract is a term of the assent, and there is no agreement independent 
of that stipulation. And this ap|iear* to me to lie the real state of 
the case la-fore me, for 1 am clearly of opinion that the true and fair 
meaning and legal effect of the letter of the 19th of Xovemlier may la* 
expressed in these words : ‘I will go on with the treaty for the sale 
to you of my house, and for that purpose will send you the form of 
the contract which 1 am willing to enter into.* 1 take, therefore, 
the letter of the 19th November either as a conditional acceptance of 
the plaintiff’s terms, subject to the draft contract being agi’ccd to,or as 
an expression of willingness to continue the in-gotiation. and for that 
pur|Mise to propose a form of agreement.” My I>»rds, 1 can only say 
that I am willing to accept every word of Isird West bury as there 
given. I assiinn- that the construction put by him u|ton the letter 1 
have quoted was a proper construction and 1 entirely acquiesce in 
what he says, that if you find, not an unqualified acceptance of a 
contract, hut un acceptance subject to tin* condition that an agree
ment is to In- prepared and agreed U|*on In-1 ween the parties, and until 
that condition is fulfilled no contract is to arise, then undoubtedly you 
cannot, upon a correspondence of that kind, find a concluded contract. 
But, I repeat, it appears to me that in the present cast- there is nothing 
of that kind; there is a clear offer and a clear acceptance. There is 
no condition whatever sus|M-nding the operation of that acceptance 
until a contract of a more formal kind has been made.

Now, tin* legal effect of the letter of Mr. Willoughby and the 
acceptance of the terms of that letter hv the plaintiITh ia that 
there allai! Ik* no agreement between the parties until a new
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written agreement is entered into. Therefore the original eon- 
tract was not altered nor was the city hound to carry out the 
offer contained in Mr. Willoughby’s letter. The offer was 
conditional upon its being reduced to a formal written agree
ment, and the acceptance was upon the same condition. This 
never having been done, there is no new agreement between the 
parties. This being the legal effect of the letters it is unnecessary 
for me to discuss the further objection to this alleged agreement 
that the city of Moose Jaw can only be bound by a formal agree
ment executed under their corporate seal, the proposed agree
ment never having been reduced to a formal agreement in writ
ing as intended.

It is further urged on behalf of the plaintiffs that the de
fendants acted upon the proposals and allowed the plaintiffs to 
act thereon, and that they thereby waived the execution of a 
formal contract. According to the evidence, the plaintiff had 
stopped work before Christmas, 1910, and their plant, with their 
manager, remained in Moose Jaw until Mr. Willoughby’s letter 
of February 21st, 1911. After that date they did nothing more 
than they had done on ceasing work, so I do not see how it can 
be contended that the defendants allowed the plaintiffs to act 
on the proposals, the evidence shewing that what they claim as 
action was that they did nothing.

In my opinion the appeal should lie dismissed with costs.

Appeal dismissed.

SAWYER MASSEY COMPANY Limited v. FEDO SZLACHETKA and 
DURYTER SZLACHETKA

Sankalekewan Supreme Court Trial before Xeidandg, ./, June 15, 1912.

1. Contracts <fi 11>—46)—Fixixu damages fur iireavii—Illiteracy or 
purchaser—Partial invalidity.

Where a contract for the sale of certain machinery wan neither read 
over nor explained to the purchaser* other than the part that dealt 
with the description of the machinery, ami a provision that the dam
age* for a breach thereof should Is* a certain per cent, of the price 
of tlie machinery wa* not read over to them or in any way brought 
to their notice, ami the vendor'» agent knew that one of the pur
chasers could neither mid nor write and that the other could wit 
read the proponed contract *o a* to understand it. both being foreigner* 
with little if any education, there was no agreement on their part to 
the per cent, fixed a* damages for breach or to any other part of the 
contract than the order for the machinery.

„• Damasks (I III A4—76)—Cortraci ron bau "■ marutactused m 
ticle—Cancellation by buyer before time ms shipping.

Vnder a contract for the wale of gooda giving the purchaser* no 
right to cancel the *ame, an attempt at cancellation by them before 
the date fixed for whipping the goods, does not deprive the vendor* of 
the right to carry out their part of the contract and, if they after
ward* shipped the goods, they are entitled to recover damages for 
their non-accept a nee.
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This is an action for breach of contract in failing to take SASK. 
certain Sawyer Massey machinery ordered. g q]

Judgment was given for plaintiffs for $140.00 and costs. 1012

C. I). Livingstone, for plaintiffs. swvyk
IV. A. lioland, for defendants. Massey

Newlands, J. :—1 find the fact that the defendants ordered V.
the machinery in question and that they intended to order Saw- szlachetka. 
ycr Massey machinery. I also find that the contract was neither x,wi*mis. j. 
read over nor explained to them, excepting the part that dealt 
with the description of the machinery ; that the clause that pro
vided the damages at fifteen per cent, of the price in the event 
»f breach was not read over to them nor in any way brought 
to their notice; that the agents of the plaintiffs knew that one 
of the defendants could neither read nor write, he having to 
sign the contract by his mark, and that the other defendant 
could not read the proposed contract so as to understand it.
Both defendants were foreigners with hut little if any educa
tion. They therefore did not agree to fifteen per cent, being 
fixed as the damages for breach, nor to any other part of the 
contract than the order for the machinery.

The plaintiffs are entitled to damages for non-acceptance.
They claim as damages $140 demurrage charges of the ma- nincry 
shipped to the defendants. Though the defendants cancelled 
the order before the date fixed for shipping same, the plaintiffs 
still had the right to carry out their part of the contract, the 
defendants having no right to cancel the order under the con
tract. I will therefore allow them that amount as damages.
The plaintiffs, relying on the fifteen per cent, clause in their con
tracts, proved no other damages, and it is too late for 
them to do so now. No other damages will therefore be allowed.

Judgment for the plaintiffs for $140 and their costs.
Judgment for plaintiffs.

REX v. DANIEL. B. C.
British Columbia Supreme Court. Hunter, C.J. Map 0. 1912. ^ (,

1. Indictment, information, and complaint (8 1—3)—Leave of Cocrt—
Criminal libel.

Only in ran* cane* will the Court grant leave to prefer an Indict- May ti. 
nient for criminal lila-l at the instance of a private prosecutor who has 
not been laiund over at the preliminary inquiry.

It appearing that the private prosecutor had not been liound statement 
over at the preliminary hearing to appear and give ex deuce,

S. S. Taylor, K.C., applied at the Assizes for an order direct
ing the indictment to be preferred for criminal libel.

U. L. Maitland appeared for the Crown, stated that he had 
lieen instructed not to take any part in the prosecution.
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Hunter, C.J. :—The function of the Judge is not to initiate 
prosecutions, but to try them. It is only in rare cases, such as 
where he is an eye-witness of a breach of the law, that he should 
initiate a prosecution, and even then, with the exception of con
tempts of the Court, he should not be the trial Judge.

Order refused.

N.B.—Maitland, for the Crown, was subsequently instructed 
to prefer the indictment.

CLARKE v. BRITISH EMPIRE INSURANCE COMPANY, LIMITED.

Alberta Supreme Court. Trial before Heck, ./. July 0, 1912.

1. Insurance (| VIA—240|—Notice ok loss—Rejection fob mihreprk
■ENTATION IN APPLICATION—WAIVER OF 1RKEG1 I.AHITY IN NOTICE
OK LOBS.

Where an insurance company receive* a notice of loss under a 
policy issued by it and after an investigation rejects the claim on the 
ground of misrepresentation in the insured’s application there is u 
waiver of any irregularity in the giving of the notice of loss.

2. Insurance <8 VI A—247)—Proofs of lohh—Rejection fob misrei-re
MENTATION—WAIVER OF CONDITION.

Where an insurance company receives proofs of loss under a policy 
issued by it and after an investigation rejects the claim on the 
ground of misrepresentation in the insured's application, there is a 
waiver of the condition in the policy that the proofs of loss must be 
sent to the insurer within a certain time.

3. Insurance (8 VI A—247)—Time in which proofs of lohb must be
DELIVERED.

A condition in a jiolicy of insurance that the proofs of loss must lie 
delivered within thirty days, to the secretary of the insurer on blanks 
furnished by it means within thirty days after the insurer supplied 
the blanks.

4. Insurance (8 HI I>—0(1)—Value of subject of insurance—Mih-
REPREBENTATION.

A misrepresentation of tlic value of a stallion must lie wilful or 
fraudulent to avoid the policy covering the same, value being a matter 
of opinion.

5. Insurance (8 HI E 1—77»—Hood faith of insured—Overstatement
OF AGE WITHIN LIMIT.

Where a table of rates and classification* attached to a policy of 
insurance on a horse shewed that the limit of age for such an animal 
was ten years and that the rate under that age «lid not vary, an 
inadvertent overstatement within such limit of age by the assured of 
the horse's age which was eight years, was immaterial to the risk.

«.Evidence i 8 11 K 7—193)—Burden of proof—Misrepresentation in
APPLICATION FOR INSURANCE—MATERIALITY.

In an action on a policy of insurance exempting the insurer from 
liability if statements material to the risk made in the application 
upon which the policy was issued, were untrue, where it appears that 
the insured maile a misrepresentation in bis application and that the 
insurer relies thereon as a defence, the burden is upon the insurer to 
establish the materiality of the matter misrepresented unless the cir
cumstances themselves raise that inference.
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7. Insurance (§I1ID—<$5)—Effect of provision exempting insurer
FROM LIABILITY—WARRANTY BY INSURED—MATERIALITY OF MIS
REPRESENTATION.

A provision in a policy of insurance that the insurer shall not lx* 
liable for loss where it shall lie found that the material statements 
set forth in the application upon which acceptance of the risk was 
based were untrue or. if the insured misrepresented or omitted to 
communicate any circumstances which were material to he known to 
the company in order to enable it to judge of the risk withdraws the 
effect of a warranty by the insured in the application that his answers 
therein are true ami introduces materiality as an essential of the 
misrepresentation, which shall relieve the company from liability.

fAnderson v. Fitzgerald, 4 IÎ.L. Cas. 484. and Fitzrandolph v. Mutual 
Relief Society, 17 Can. S.C.K. 333, distinguished.)

This action is brought upon a policy of insurance issued by 
the defendant company on the 27th October, 1910, for $1,000 
upon the life of n stallion. The animal died on the 2nd August, 
1911.

Judgment was given for the plaint ill* for $1,000 and costs.
L. W. Brown, for plaintiff.
O. M. Biggar and 8. IV. Field, for defendants.

Beck, J. :—The conditions relied upon by the defence arc
No. 6. Providing that the company docs not insure for more than 

2-3 of the value and that in no event shall the company In* liable 
for more than 2-3 of the actual cash value in the nearest local market 
nor except under certain stated circumstances for more than 2-3 of 
actual cost.

No. 8. Providing for notice of loss within two days of its occurrence 
which it was provided could be "given by mailing the notice as a 
registered letter within that time.

No. 11. Providing for the delivery of proofs of loss “within thirty 
days to the secretary of this company with (of?) statutory declara
tion, on blanks furnished by the company, of three reliable persons, 
shewing,” etc.

No. 13. Providing that the company shall not lie liable for loss 
in any case where it shall lie found that the material statements set 
forth in the application upon which acceptance of the risk was based, 
were untrue or that any fraud was practiced by the insured or . . . 
if the insured misrepresents or omitted to rommumeute any circum
stance which is material to lie known to the company in order to 
enable it to judge of the risk it undertakes in procuring said contract 
for indemnity or in the proofs of loss.
Attention is called by counsel for the defendant company to 

the words of the policy:—
In consideration of the representations made in the application for 

this policy and in accordance with the stated conditions herein 
printed ;

to the words of the application,
and the truthfulness of the answers I hereby warrant,

and to conditions of the policy, No. 14, that
if the insured fails <n comply with all the terms and conditions hereof 
the company shall not be liable for any loss occurring under this 
contract.
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and No. 15, that
no agreement either verbal <»r otherwise made by agents or em
ployees shall lie binding on the company or the insured, other than 
the conditions named in the application and contract and no agent 
shall have any right or authority to waive any condition or stipula
tion of this policy or of the application.
The defences sought to be established under the foregoing 

provisions are :—
( 1 ) Absence of notice of loss within two days ;
(2) Absence of proof of loss within thirty days ;
(3) Misrepresentation us to:—

(a) Value;
(b) Age ;
(e) The name of the party from whom the insured purchased and 

the price paid;
(d) The length of time the insured was the owner.

(1) As to the absence of notice of loss within two days ; 
the death of the animal occurred on the 2nd August, 1911. The 
proofs of loss delivered by the plaintiff and produced on the trial 
from the custody of the defendant company have endorsed upon 
them, in the part especially reserved for notes by the head office 
only the words ; “ Date of notice of loss, Aug. 3rd, 1911,M and 
the notes embodying this statement are subscribed : “W. J. 
Walker, Mgr.” I think there is no evidence to displace this.

Furthermore, the proofs of claim are endorsed in the same 
part under the heading “Remarks” with the words “Rejected 
as insurance was obtained by misrepresentation set forth in the 
application.” The claim having been investigated and the de
cision of the company being placed on the ground of misrepre
sentation only, there was in my opinion a waiver of any irregu
larity, if there was one, in the giving of the notice of loss.

(2) As to the absence of proof within thirty days: I inter
pret the condition to mean within thirty days of the company 
supplying the blanks. The condition does not say within thirty 
days of the occurrence of the loss. It does say that the proofs 
shall be on blanks furnished by the company.

The endorsement to which I have already referred upon the 
proofs of loss has these notes :—

Date of execution of proof, Aug. 21. 1011. Received at Main Office, 
Sept, loth, mu.

This—at nil events taken in connection with the fact that the 
company considered the claim and rejected it on other grounds— 
I think, affords a presumption of fact that the proofs were de
livered within thirty days of the furnishing of the blanks. The 
consideration of the claim and its rejection on other grounds 
would, I think, also constitute a waiver of the condition.

(3) Misrepresentation:—
(a) As to value » I am satisfied on the evidence that there 

was no wilful or fraudulent misrepresentation as to value.
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Unless a misrepresentation of value is of that character it 
will not avoid a policy. Value is much a matter of opinion. 
I am not sure that I am in a position to say that $2.000 is 
more than could have lieen got for this horse. Condition 
No. 5 itself s, inasmuch as it protects the company
by way of reducing the amount recoverable, unintentional 
over-valuation. In addition to this a table of rates and 
classification attached to the policy shews that the limit of insur
ance upon animals of the class into which tin* animal in question 
fell was $1,00(1 so that any statement of value in excess of $1,500 
would appear to he useless and immaterial. The statement of 
value being a matter of opinion is not, I think, included in the 
warranty of truthfulness unless merely as to the fact that tin- 
insured held that opinion.

(b) Misrepresentation as to age: It appears that the animal 
was foaled June 26th, 1902. The application was made on the 
21st October, 1910. The animal would then lu* over eight years 
of age. It is evident from an inspection of the form of applica
tion that “8” without more would have been the correct answer. 
A reference to the above mentioned table of rates and classifi
cation shews that the “limit of age” for such an animal as this 
is ten years and that under that age the rate does not vary. The 
insured could not possibly have supposed that overstating the 
age was to his advantage. It must have lieen by inadvertence 
that he did so; and the mistake is evidently * rial to the 
risk.

(r) Misrepresentation as to the name of the party from 
whom the insured purchased and the price paid; and

(d) As to the length of time the insured was the owner: Tim 
insured's answers stated that “the name of the party from 
whom purchased'’ was “A. J. Layton”; the “price paid” was 
“$2,000.” These answers are contained, by way of endorse
ment. in the application. In the “Description for pedigreed 
stock application,” on which there is the direction, “Agents— 
attach this when used to back of regular application and have 
both signed,” the insured’s answer to a question stated that he 
bail owned the animal for three months, that he had purchased 
it from A. J. Layton; that he had paid for the animal $2,000.

The facts in this connection are, as I find them, as follows: 
The plaintiff had the custody of a certificate in the following 
form which he produced at the trial:—

No. 33123
THE JOCKEY CLUB.

CERTIFICATE OF FOAL REGISTRATION.
1002.

Tills is to CERTIFY that the Hr. Colt named “Buckingham," by Buckler
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out of School Girl, fouled June 20th, 1902, is duly registered by THE 
JOCKEY CLUB.
Murks: Star in forehead.

British
Empibk

INS! BAN( I

F. K. Sturgis,
Secretary. 

James F. Wheeler, 
Itrgistrar.

Issued to Dr. W. B. Scam mon, 
Marysville, Kansas.

New York, Oct. 24th. 1002. 
Certificate to be preserved and transferred to the purchaser if this
horse is sold—record transfer on reverse side.

This certificate was endorsed as follows:—
Transferred to Harvey Seaman, of Marysville, Kansas.
Date, July 20th, 1904. (Sgd.) W. B. Senmmon.
Transferred to Robert M. Barber, of Strathenna, Alberta.
Date, April 14th, 1900. (Sgd.) Harvey T. Seaman.
Transferred to A. J. Layton, of Edmonton.
Date, 7th Oct, 1910. (Sgd.) R. M. Barber.
Transferred to E. I. Clarke, of Edmonton,
Date, 8th Oct, 1910. (Sgd.) A. J. Layton.
Transferred to John Stevenson, of Edmonton,
Date, 12th Oct., 1910. (Sgd.) E. I. Clarke.
Transferred to E. I. Clarke, of Edmonton.
Date, 15th Oct., 1910. (Sgd.) John F. Stevenson.
The certificate was evidently handed over to the purchaser 

upon each of the sales noted.
The application for insurance was taken by one Paton who 

was a witness at the trial. Where he differs from the plaintiff 
I prefer the plaintiff’s evidence. The answers to the questions 
are, with one unimportant exception, all in the handwriting of 
Paton. The certificate, with the endorsements of the transfers 
upon it, was produced by the plaintiff at the time of Patou’s 
taking the application and I am satisfied that he saw the certi
ficate and the various transfers and that he himself suggested 
that the length of the plaintiff's ownership should be stated un
truly as three months and that tin* plaintiff merely acquiesced. 
1 am satisfied too that the price of the animal agreed upon be
tween Clarke and Stevenson was $2,(100. How Layton's name 
came to be stated instead of Stevenson's is not explained. It 
may be surmised that the matter was discussed and suggestion 
made—I suspect by Paton—that Clarke had in fact first bought 
from him; that the intermediate sales from Clarke to Stevenson 
and from Stevenson to Clarke might properly be disregarded; 
ns the latter effected a cancellation of the former; that Layton 
was the last seller who signed a printed form of transfer; the 
subsequent ones being wholly in writing; and it was best to 
throw the date of the insured acquiring the animal back as 
early ns possible; that these things were some justification or 
excuse for giving Layton’s name instead of Stevenson's.
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The fact remains there was this misrepresentation of fact— 
that the insured had owned the animal for three months. 1 
think there was no misrepresentation of the price paid, namely 
$2,000, but an ambiguous statement from which the more natural 
inference was that the immediate seller to the insured was Lay- 
ton and that it was to him that the price of $2,000 was paid. I 
fancy it should be treated as a misrepresentation of fact. Then 
were these misrepresentations material?

I do not believe Baton when he says that had he known the 
true facts he or the company probably would not have accepted 
the application. 1 believe that he knew the true facts and with 
no knowledge of the views of the company—it was his first 
application—he thought he could improve the actual facts, which 
I find no reason to doubt would have not prevented the company 
from effecting the insurance and 1 see no reason to believe that 
the difference between the truth and the statements made were in 
any way material to the risk. That they were material, unless 
the circumstances themselws raise the inference—which it seems 
to me they do not—is a t'*M»t which, in my opinion, the com
pany bears the burden of tablishing.

It was strongly urged by counsel for the defendant company 
that by his application the plaintiff warranted the truth of his 
answers and that where there is a warranty as distinguished 
from a mere representation, the immateriality of the answer will 
not save the policy. This seems to be established by the cases of 
Anderson v. Fitzgerald, 4 II.L. Cas. 484, 10 E.R. 561; and Fitz- 
randolph v. Mutual Relief Society of N.8., 17 Can. S.C.R. 33d.

I have, however, come to the conclusion that these cases an* 
distinguishable and inapplicable inasmuch as, so it seems to me, 
the condition (No. 13) withdraws this effect of the warranty 
and introduces materiality as an essential of the misrepresenta
tions, which it provides shall relieve the company from liability.

The words of the condition so far as they affect this question 
are:—

The company shall not lie liable for lues in any case where it shall 
he found that the material statements set forth in the application 
upon which acceptance of the risk was based, were untrue or ... . 
if the insured misrepresents or omitted to communicate any circum
stance which is material to lie known to the company, in order to 
enable it to judge of the risk.
I am, I think, rightly applying the principle of the maxim 

apressio uni us exclusio altering. For the foregoing reasons I 
direct judgment for the plaintiff for $1,000 and costs.

There will be a stay for thirty days.
Judgment for plaintiff.
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Alberta Supreme Court, neck, J. Mat/ 23, 1912.

1. Discovery and inspection (g IV—20)—Examination of salesman—
May 23. Commission—Officer—Alberta Rule 201.

One. who, subject to the approval of n company, solicits orders and 
sells machinery for it. and receives a commission on all sales effected 
by him. is an “officer'’ of the company, within the meaning of Sask. 
Rule 201. which permits the examination of the officers of a com
pany for discovery, since the word “officer” must receive a wide in
terpretation.

fPotrell v. Edmonton. >". »f V. It. Co.. 2 Alta. L.R. 339, followed.]

Statement This is an application for an order to examine one Alexan
der Shandro, for discovery under Rules 201 rt tteq. as being an 
“officer” of the plaintiff eompanv.

The order was granted.
.S'. E. Bolton, for plaintiff.
A. C. Grant, for defendant.

Beck, J. :—The company is a dealer in farm implements and 
machinery. The action is, I gather, one for the price of a sep
arator and traction engine lmught by the defendant and three 
others from the plaintiff eompany.

From the material before me, 1 gather that Xhandro is what 
is popularly called an “agent” for the company, and that he is 
supplied with the company’s “literature” and with forms of 
“orders” for the company’s machinery, and no doubt with the 
usual full instructions to agents, and that he canvassed the de
fendant and his associates and induced them to sign an order for 
the machinery in question. It is stated by the plaintiff’s collec
tion agent that Shandro is entitled to compensation by way of 
commission “for finding prospective purchasers who became 
purchasers of machinery from the said plaintiff company,”and 
that he has “no authority to close any sales or (express auth
ority) to bind the plaintiff by any contract with any party.”

I conclude that Shandro represented the plaintiff company 
in the district in which he carries on business ; that he is com
monly known as the plaintiff’s “agent;” that the practical ef
fect of the relationship between the plaintiff company and 
Shandro is that the company expect him to sell as much of their 
machinery as he can to people apparently able to pay for it, 
and to take orders accordingly, which will be subject to the ap
proval of one of the higher officers of the company, and that he 
is authorized so to act on behalf of the company. I think, to use 
my own words in Powell v. Edmonton, Y. & P. R. Co., 2 Alta. 
L.R. 339, at p. 340, he is one

engaged in such a capacity that the primary purpose and effect of his 
engagement is to delegate to him a portion of the company’s auth
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though only the authority to offer the company’a property for ALTA, 
sale subject to approval of the proposed sale ; a thing which no s (.
one rightfully could do without authority—“and to constitute 1912
him its agent to deal with third parties within the general scope ----
of his employment. ’ ’ shct"Î“co.

The word “officer” in the rules ought to receive a wide in- r. 
terprotation, and I hold that Shandro is an “officer” for that Skedanvk. 
purpose. 1 refer in addition to the ease already cited, to Gor- ue.k. j. 
ing v. Lon. Mut. Fin Ins. Co., 10 Ont. I\R. 042; Hart mil v. Can.
Mut. Aid Assn., 12 Ont. P.R. 401 ; Odell v. Ottawa, 12 Ont. P.R.
446.

An order will therefore go for Shandro’s examination. If 
it is not convenient that the clerk should be the examiner, I will 
appoint a special examiner. The costs of this application will 
form part of the examination for discovery and be dealt with 
accordingly.

Order granted.

DUNLOP v. BOLSTER.
Alberta Supreme Court. Trial before Simmons, ,/. March 14. 1912.

1. Specific performance (8 IK—30)—Right to specific performance
AFTER ACTION BROUGHT FOR PURCHASE MONEY—NOTICE OF CANCEL
LATION—Tender of amount overdue.

Where the vendor, upon ta il lire to pay an instalment of the purchase 
price under an agreement for the sale of land, brings an action for 
the recovery of the whole purchase price under an acceleration clause 
in the agreement, which he subsequently discontinues, and the pur
chaser then, while the vendor's intentions are unknown, tenders the 
purchase money overdue, and begins an action for specific perform
ance. after which the vendor serves notice of cancellation of the agree
ment, under a provision in that behalf contained therein, the vendor 
cannot insist on cancellation, but the purchaser may l»c compelled to 
pay the whole purchase money at once us a term of obtaining specific 
(lerfornmnce.

ALTA.

8.C.
1912

March 14.

An notion for specifie performance of an agreement for the statement 
purchase of certain land.

Judgment was given for specific performance by the defen
dant of the agreement for sale upon payment of the full pur
chase price into Court.

II. H. Variée, for plaintiff.
G. II. 0*Connor, for defendant.
Simmons, J. :—By an agreement in writing of June summa*. j. 

20th, 1911, under seal, the plaintiff and defendant agreed 
that the defendant should sell to the plaintiff, who agreed 
to purchase from the defendant the north-east quarter of 
section 35, township 53, range 25, west of the 4th meri
dian, containing 160 acres, at $125 per acre, payable $50 
cash and $4,950 in 30 days, and the balance in equal payments 
of $7,500 in one and two years, with interest at 7 per cent, per
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mimim. It whs provided that time should be of the essence of 
the agreement, and further provided that if default were made 
in the payment of the principal or interest or any part thereof, 
that the whole purchase money should become due and payable. 
It was also provided that in default of payment by the plaintiff 
of the purchase money and interest or any part thereof, as pro
vided in the agreement, the vendor should have the right 
to determine the agreement and retain any sum paid thereunder 
by way of li«|iiidatcd damages by mailing a registered notice 
signed by the vendor, intimating his intention to determine the 
agreement and addressed to the purchaser at post office,
and if, at the end of 20 days from the time of mailing the said 
notice, the purchaser failed to pay the amount due, that the pur
chaser should deliver up possession of the lands at the expiration 
of the said 20 days.

The plaintiff did not make the payment of $4,950 in do days 
as provided for in the agreement, and on September 16th, 1911, 
the defendant wrote to the plaintiff, who resided at Eadv, On
tario, complaining of the plaintiff's delay in making the said 
payment of $4,950, and asking the plaintiff to let him know by 
return mail “what you expect to do. I will give you time to get 
a reply to me.” The plaintiff did not reply, apparently, to this 
letter, and the defendant on the 19th of October, 1911, com
menced an action against the plaintiff, setting out the agreement 
hereinbefore referred to and the default of the vendor in making 
the payment of the instalment of $4,950, and claiming that by 
virtue of the acceleration clause in the agreement the whole pur
chase price of $20,000 and interest was due. The vendor, in this 
action, claimed:—

1. Payment of the said sum of twenty thousand three hundred and 
fifty-nine dollars and thirty-six cents ($20,359.36) and interest thereon 
and costs of this action.

2. That in default thereof the defendant's interest in the said lands 
(if any) may lie sold and the proceeds of sale applied in or towards 
payment of the said debt and costs, and that the defendant may be 
ordered to pay the balance of the said mortgage debt ami costs after 
deducting the amount realized by such sale.

3. Judgment for the immediate recovery of the said sum of twenty 
thousand three hundred and fifty-nine dollars and thirty-six cents 
($20,359.36) and interest and the costs of this action.

4. Recovery of possession of the said lands.
5. For the purposes aforesaid all proper directions to lie given and 

•iccounta taken.
6. Such further and other relief as the nature of the case may 

ye<piire.
In ordtv to obtain an order for service of the writ upon the 
defendan, in Ontario, the vendor Roister made an affidavit as 
follows :—

I. Vlysses 8. Bolster, of the city of Kdmonton, in the Province of 
Alberta, real estate agent, make oath and say:—

1. I am the plaintiff in this action.
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2. I am «lesirous of commencing an action in this honourable Court, 
against the aboie named defendant, for the purpose of recovering the 
sum of twenty thousand three hundred and fifty-nine dollars and thirty- 
six cents ($20,351).36) and interest and the costs of this action, and 
such other relief as the nature of the case may require, under an agree
ment for sale dated the 20th day of June, A.D. 1911, respecting the 
north-east quarter of section thirty-five (35) in township fifty-three 
(53), in range twenty-five (25), west of the fourth meridian, the said 
lands being within the jurisdiction of this honourable Court.

3. Now shewn to me and marked us Exhibit “A" to this my affi 
davit, is a copy of the proposed statement of claim.

4. I have a good cause for action against the said defendant in 
respect of the matters aforesaid.

5. The said Samuel B. Dunlop resides at Kady, in the Province of 
Ontario, and is a British subject.
8worn before me at the city of Edmonton, 

in the Province of Alberta, this day 
of October, A.D. 1911.

(Signed) J. McCakkbkv.
(Signed) V. 8. Boi.stkk.

which said affidavit is tiled on October 19th, 1911, the jurat 
having been left undated. To this action the plaint ill* tiled a dis
continuance on the 29th day of November, 1911, and on the 
30th November the purchaser, Dunlop, tendered $5,234.02 for 
the payment of principal and interest, which was to lx* paid 30 
days after the date of the agreement. On December 19th, 1911. 
the vendor mailed to the purchaser at Eady post office, Ontario, 
by registered mail, the following notice :—

Take notice that I intend to determine the agreement made with you 
dated the twentieth day of June, A.D. 1911. 

and on the 12th Decern lier, 1911, the r Dunlop began
this action for spécifié performance and paid into Court $3,21 ti 
for the instalment of $4,950 and interest which fell due 30 days 
after the date of the agreement.

The proceedings in the former action were put in as an 
exhibit hv the plaintiff in this action, and the defendant’s counsel 
made a statement in Court to the effect that the action of the 
19th October was commenced through a misapprehension of the 
instructions of the client to his solicitor, and that the instruc
tions were to take proceedings to have the contract cancelled. 
The defendant Bolster did not go into the witness-box to confirm 
this, and it is impossible to reconcile such an intention with the 
affidavit which he made, above quoted.

The plaintiff has also submitted evidence to the effect that 
the land was rapidly increasing in value between these periods 
and is now worth alwut $300 per acre. I think it is quite clear 
that in view of the small amount of principal moneys paid on the 
date of the execution of the agreement and the large payment 
which was to be made in 30 days having fallen in arrears, that 
the vendor might very properly have proceeded to have the
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contract cancelled by serving n notice on the purchaser of his in
tention to do so if the payment of arrears was not made within 
the time called for in the notice. It is quite dear both from his 
letter and from the proceedings in the action of the 19th October 
instituted by the vendor that he was very anxious to compel the 
plaintiff purchaser to fulfil his contract by making the payment 
in arrears at least. What his intentions were between the date 
of discontinuance of this action and the service of the notice of 
cancellation is not disclosed, but in the meantime the purchaser 
made a tender of the payment in arrears which the vendor re
fused to accept, and at that time it is impossible to say what 
the vendor’s intentions were, namely, whether he intended to 
insist upon payment of the instalment which had fallen in 
arrears, or the payment of the whole purchase price with inter
est, or cancellation of the agreement on account of default of 
payment of the purchase price. In view of this I fail to
see why he can now claim the right to cancel the agreement.

As to the terms on specific performance should be
granted, the Court, has a discretion; and the plaintiff was in 
arrears for a considerable period of time on a somewhat large 
payment, and it is quite clear that the intention of the agree
ment was that the whole purchase price should become due under 
such circumstances unless there was a waiver by the vendor of 
his right to insist on the same.

There will, therefore, be judgment for specific performance 
by the defendant of the agreement for sale upon payment by the 
plaintiff of the full amount of the purchase price, $19,950, 
and interest to this date into Court, 10 days from this
date, the amount paid into Court by the plaintiff to lx- supplied 
on account thereof; the question of costs reserved until subse
quent to the expiry of the said ten days, with leave to either 
party to apply at the end of the said ten days as they may be 
advised.

Jmlymcnt for plaintiff.
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THE NATIONAL TRUST CO., Ltd. v. THE WESTERN TRUST COMPANY, 
and SASKATCHEWAN HOTEL COMPANY, Ltd.

Saskatchewan Supreme Court. Trial before Newlatuls, J. June 14, 1912. 
]. Eabbmentb (8 lit'—2411—Summit fob buildisu — Extension into

A NOT I IKK MIT—RlOIIT OF OWN KB OF MIT—SANK. I.AMI TlTI.F.N ACT,
R.S.8. 1900, ell. 5ft, BBC. 3.

Where the ilefemlimt, while owner of two lot* of luml, extended 
the footing' of a huilding into one of the lot» ho that they were con
cealed from view, one who *ub*equently pur<-hn*oil the latter lot with 
out knowledge of the existence of the footing» therein, under a 
certificate of title free from reservation, by reason whereof the defen
dant could not acquire an easement to maintain them in such a lot, 
except by a writing duly recorded under see. 3 of eh. 5ft of the Saak. 
I<nml Titles Act of 1909. *uch defendant cannot require their removal, 
a» by hia purchase, the former liecame the owner of the footing».

[Corbett v. Hill, L.R. 9 Kq. (171 ; l,ayboum v. Uridley. 11K92| 2 Ch. 
63, referred to.]

2. Kviuknce (8 II K5—1 lifti—Pkkhi mftion an to k.nowlkikik—Pibuiankb
OF LAND-—CONCEALED FOOTINGS MUPrOBTINO ADJACENT BUI LIU NO.

In the absence of actual knowledge, it cannot lie assumed that one 
who purchased land under a certificate of title free from any reserva
tion, without notice of the existence therein of footings, which were 
concealed from view, for sustaining a wall of a building on an ad
joining lot. knew of their existence, where the wall could have been 
built without extending any of the footings into the land »o purchased.
The Saskatchewan Realty and Improvement Company were 

the owners of lots 17 to 21, block 284, Regina, and on the 21st 
February, 1910, they transferred lots 18 to 21 to John lleber 
Ilaslam, who afterwards transferred the same to the defendant 
the Western Trust Company, and on the 20th February, 1011, 
they transferred lot 17 to the National Trust Company. Ltd. At 
the time these lots were owned by the Saskatehewan Realty and 
Improvement Company there was a building upon lots 18 to 21 
called the King’s Hotel, and a part of the footings upon which 
the north wall of this building was erected extended over into 
lot 17, and so continued until the present time. These footings 
are under ground, and cannot Ik* seen unless the ground aliove 
is removed. In none of these transfers are the footings under 
the north wall of the King’s hotel mentioned, and no easement 
is reserved or created in favour of lot. 18. The transfers de
scribed the land transferred by the numbers of these lots as 
deserilxMl in plan, old No. Ti, on record in the land titles oilin' 
for the Assiniboin Land Registration District, upon which plan 
these lots are outlined. This action is brought by the National 
Trust Company, the owners of lot 17, to compel the Western 
Trust Company, the owners of the adjoining lot 18, to remove 
the footings on w’ ich the north wall of the King's hotel is 
erected, and whu • xtend over into lot 17.

The action was dismissed.
./. A. Cross, for plaintiff.
J. F. Frame, for defendant the Western Trust Company.
C. IV. Hoffman, for defendant the Saskatehewan Hotel Co.
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Newlands, J. :—The plaintiffs the National Trust Company 
have a certificate of title for lot 17, without any reservation, and 
therefore according to section 65 of the Land Titles Act, they 
hold the same absolutely free from “all incumbrance, liens, es
tates or interests whatsoever.” By section 3 of chapter 50 of the 
Revised Statutes (Sask.), 1000,

no right to the aveesa or use of light or any other easement, right in 
gross or profit a prendre shall lie acquired by any person by pre
scription, and no such right shall be deemed to have been acquired 
prior to the coming into force of this Act.

And by section 71 of the Land Titles Act when any 
right-of-way or other easement is intended to be created 
or transferred, the owner shall execute a transfer describ
ing the land and containing an accurate description of the 
estate, interest or easement intended to he transferred or created. 
And by section 73 of that Act, whenever any easement is created 
for the purpose of being annexed to or used and enjoyed together 
with other land, the registrar shall make a memorandum of the 
instrument creating such easement upon the certificate of title of 
such other land. Therefore the Western Trust Company, the 
owners of lot 18 and the King’s hotel, could not acquire an 
easement by prescription, nor has any easement been transferred 
to or created in their favour. Whether an “easement of neces
sity” can be created except in the manner specified by section 
71 of the Land Titles Act, it is unnecessary for me to decide, be
cause it was proved at the trial that the north wall of the King’s 
hotel could be supported by footings entirely in lot 18, and 
that it was not necessary for them to be extended into lot 17, 
it being a question of expense only which method should be used.

“Now the ordinary rule of law is, that whoever has got the 
solum—whoever has got the site—is the owner of everything up 
to the sky and down to the centre of the earth”: James, V.-C., 
Corbett v. Hill, L.R. Î) Eq. 671. and in Laybourn v. Oridley, 
[1892] 2 Ch. 53, North, J., decided that the part of an attic which 
overhung premises conveyed by reference to a ground plan 
passed to the owner of the ground underneath. In that case, as 
in this, the two adjoining properties belonged to the same owner, 
and were conveyed to separate purchasers by reference to the 
ground plan.

1 am therefore of the opinion that the part of the footings 
under the north wall of the King’s hotel which is in lot 17 
passed to the National Trust Company by the transfer to them 
of lot 17, and as they are the owner of these footings they can 
do as they like with them, and no action will lie against the 
Western Trust Company, the owner of lot 18, to compel them to 
remove them.

It was argued by Mr. Frame for the defendants that when 
the plaintiffs purchased this lot they did so with the knowledge
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that these footings were in lot 17. This was not, in my opinion, SASK. 
proved, as Mr. Mytton, the agent for the purchaser, who con- g c 
dueed the negotiation for the purchase in Regina, swore that he 1912
never heard of the footings, and no reference was made to these ----
footings in the correspondence between the parties, and as the ^trust*' 
evidence shewed that the wall could have been constructed with- Co.. Ltd.
out putting any of the footings in lot 17, a purchaser without r r•
actual knowledge could not be presumed to know that they were trusVco
there. As a matter of fact the plaintiffs did not ascertain that ----
the footings were in lot 17 until July, 1011, after the defendants N*wUndl-*■ 

the Western Trust Company has extended the north wall of the 
King's hotel, which disposes of the further argument of Mr.
Frame that the plaintiffs supplied money for, and stood by 
while the defendants added two stories to the height of this 
wall.

1 have not referred to the question of lateral support, be
cause the Western Trust Company would have no natural right 
to have their wall supported by the plaintiffs’ property, and as 
1 have already said, they could not acquire an casement of that 
character except by transfer.

The action will therefore be dismissed with costs to the de
fendants.

When 1 dismissed the action against the defendants the 
Mortgage Company of Canada I reserved the question of costs. 
They will now have their costs the same as the other defendants.

Judynunt for defendant.

MAGRATH et al. v RANNEY et al. ALTA
Alberta Supreme Court, Scott, J. February 9, 1912.

1. VENDOR AND PURCHASER (§111—39)—RlUllTS UK PARTIES PURCHASING 
Hum SUB-PURCHASER—KoBEt UiHIXO FOB NOS-PAYMENT OF ORIGINAL 
PURCHASE MONEY.

Where a purchaser purchased from the vendor the larger proportion 
of city lots owned by the latter, subject to the payment of the pur
chase money that remained due on all tint lota, and both of them sold 
a number of lota to persons who made part payments thereon, and 
afterwards, upon the vendor's default under the agreement by which 
he acquired title, his vendor foreclosed, and, after the claim of the 
latter had been satisfied from the proceed* of the sale of nearly all 
of the lot*, the surplus was paid into Court, tho-e who purchased 
lots from the vendor are entitled, in priority to all other claims, to 
reimbursement from such fund for the amount of their several pay
ment* to him.

2. Vendor and purchaser (| III— 39) — Rights ok parties — Sub-pur- 
chasers—Foreclosure—Surplus.

Where the defendant, who owned two hundred city lots, sold one 
hundred and nineteen of them, together with others, subject to the pay
ment of the remainder of the purchase money due on all the two 

hundred lot*, it being understood that those retained by the defendant

S. V.
1912
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should be deemed fully paid for, and the purchaser sold a number of 
his lots to persons who made payments to him thereon, ami after
wards, upon the defendant’s default, under the agreement by which 
he acquired title, his vendor foreclosed, and, after his claim had been 
satisfied from the proceeds of the sale of nearly all of the lots, the 
surplus was paid into Court, the defendant is entitled to priority 
in payment therefrom, if the amount «lue him from the purchaser 
should exceed such surplus, and, in that event, neither the purchaser 
nor those who made payments on the lots purchased by them, are 
entitled to any part of the surplus.
Tins is an application by the defendant Ranney for the pay

ment out to him of the moneys remaining in Court after pay
ment of the plaintiffs’ claim and costs.

An order was made directing filing certain accounts and re
serving further directions.

C. A. Grant, for defendant Ranney.
E. B. Williams, for defendant Mitchell, and the plaintiffs.
Scott, J. :—Ranney entered into an agreement for the pur

chase from the plaintiffs or some of them of 200 lots in certain 
subdivisions in Edmonton known as “Bellevue” and “Bellevue 
Addition.” One Mitchell agreed to purchase from Ranney his 
interest in 119 of these lots and certain other lots for $800.00 
subject to the payment of the balance due by Ranney on the 
purchase of the 200 lots, tin* understanding between them, al
though not so expressed in the agreement for sale, being that 
the purchase money of the remaining 81 lots retained by Ranney 
was to be deemed to be fully paid. Default having been made by 
Ranney under his agreement for purchase from the plaintiffs 
they commenced this action to enforce the performance of the 
agreement and such proceedings were had that 197 of ihe 2<H) 
lots were sold under the order of the Court and the moneys 
now in Court are the proceeds of that side remaining after pay
ment of plaintiffs' claim and costs.

Before the sale took place Ranney had sold some of the 81 
lots and Mitchell had sold some of the 119 lots and each had 
received payments on account of such sales from their respective 
purchasers. Those purchasers were not represented upon the 
application and it is impossible for m«, upon the material before1 
me, to ascertain with certainty how many lots were so sold and 
what amounts were* received from the purchasers on account of 
such sales. The purchasers from Ranney who have paid him on 
account of their purchase money would, in my opinion, be en
titled in priority to him to repayment out of the fund in Court 
of the moneys paid by them to him. Whether Mitchell or the 
purchasers from him arc* entitled to any portion of the fund will 
depend upon the state of the account between Ranney and him 
respecting the purchase by Mitchell of the 119 lots. If the 
balance, if any, found to he due by him to Ranney in respect of 
those lots, exceeds the amount of the fund in Court I am of 
opinion that neither Mitchell nor the purchasers from him are 
entitled to any portion of it.
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Although I have endeavoured to do so 1 find it impossible to 
ascertain from the material before me the state of the accounts 
between Ranney and Mitchell or the amount, if any, that is due 
by the latter to the former. In fact 1 have concluded that it will 
require the services of an expert accountant to ascertain those 
matters. The question is further complicated by the fact that 
the agreements between them relate to the purchase not only of 
the 119 lots but also of a number of other lots, the purchase 
money being one lump sum for the whole and there is no means 
of ascertaining the relative value of the different lots.

1 direct that Ranney and Mitchell shall each file within three 
weeks an account verified under oath shewing which of the 200 
lots were agreed to be sold by him, the amounts received from 
each purchaser and the dates of the receipt thereof.

I also direct that Mitchell shall within the same time file an 
account, so verified, shewing in detail the amounts paid by him 
on account of the purchase from Ranney and the dates of the 
payment thereof.

On the hearing of the application it was agreed by counsel 
for Ranney and Mitchell that if, upon the taking of the accounts 
between them, I should find that there was a balance due by 
either of them to the other I should give judgment for the 
amount found due and, as it appears that Mitchell, acting as 
agent for Ranney, had sold certain of his lots, I direct that Mit
chell shall within the same period tile an account verified in same 
manner shewing in detail the lots so sold by him for Ranney, the 
names of the purchasers thereof, the amounts received by him on 
account of the purchase money giving the dates of the receipt 
thereof and the disposition made by him of the moneys so 
received.

I reserve further directions until after the tiling of the ac
counts I have directed.
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Thomas D. EDGAR, John A. Canton, and Andrew B. Agar, carrying on 
business under the name of Edgar-Agar Company v. James A. 
CASKEY, John Dale and J. Horner.

Alberta Supreme Court. Trial before Scott, J. May 31. 1912.

1. Principal and agent (8 IIB—17)—Rights and liabilities of princi
pal—Undisclosed agency—Purchase ok land from.

Where the plaintiffs, who agreed to purchase land from one who 
did not disclose his agency for the defendant, made a cash deposit 
thereon, and afterwards sent the agent an agreement of purchase for 
execution, with directions that, when executed, the agreement, to
gether with a draft for the ffirst payment be sen; to a designated 
hank, hut the defendant, who was not informed by the agent of such 
direction, sent the executed agreement, together with a draft, to a 
different bank, which returned it to the defendant without making 
any attempt to collect or notifying the plaintiffs thereof, a delay of 
a month on the part of the plaintiffs liefore notifying the agent of the 
non-receipt of the agreement, when they stated that if they could not 
get the land they would be pleased to have the deposit returned, is 
not so unreasonable as to amount to an abandonment or waiver of the 
right to compel the defendant to specifically perform such agreement.

2. Fraud and deceit (8 II—6)—Failure to disclose fact of agency—
Purchase of land by real estate broker.

Where an agent of a vendor through whom a purchase of land was 
negotiated by the plaintiffs, a firm of real estate brokers, ostensibly 
for a customer, must have had knowledge of the fact that the pur
chaser was a member of such firm, the plaintiffs’ failure to disclose 
such fact to the vendor did not make them the agent of the latter so 
as to invalidate the sale on the ground of non-disclosure of material

\Dunne v. English, L.R. IS Kq. .'>24, at pp. 533-4, and Pommerenke v. 
Bate, 3 Nask. it. 417, at p. 425. 15 W.L.R. 542. at p. 545 (affirmed 
sub nom. Coy v. Pommerenke, 44 Can. S.C.R. 543), specially referred 
tol

3. Pleading (81 N—114)—Amendment of statement of claim at trial.
The plaintiffs, a firm of real estate brokers, in an action for the 

specific performance of a contract to sell lands, may lie permitted at 
the trial thereof to amend their statement of claim so as to shew that 
such agreement was made in the name of a member of the firm for its 
benefit.

[dandy v. dandy. 30 Ch. 1). 57; and Fry on Specific Performance. 5th 
ed., 80, specially referred to.]

4. Land titles (81—10)—Caveat — Filing in land titles office —
Priority.

One who first acquires the right to purchase land and files a caveat 
in the land titles office, is entitled to priority over n person claiming 
to l>e a subsequent purchaser.

5. Costs (81—10o)—Liability for—Specific performance—Agent
CLAIMING INTEREST.

Costs will be granted against a defendant in an action for the 
spécifié performance of an agreement to sell land, who, although in 
fact lie was an agent for the owner, negotiated a sale with the plain
tiff, claiming an interest in the land without disclosing that it was 
that of an agent only.

6. Bwum (I II B—11 )—«Compensation- Beon loiura i> aokni fob
PURCHASER—Non DISCLOSURE THAT HE WAS MEMBER OF FIRM PUR-
CH MING,

A firm of real estate brokers is not entitled to a commission from 
a vendor for securing a purchaser for land, who was. without the 
fact being disclosed to the vendor, a member of such firm and bought 
the land for its benefit.
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An action by the plaintiffs for possession of land, and for 
damages for breach of contract At the trial, plaintiffs made 
application to amend their claim by claiming specific perform
ance of the agreement to purchase.

Judgment was given for the plaintiffs for specific perform
ance, for possession and for all costs.

Frank Font, K.C., and E. S. McQuaid, for plaintiffs.
«S'. H. Woods, K.C., for defendants Caskey and Horner.
II. II. Robertson, for defendant Dale.

Scott, J. :—The defendant Caskey was the owner of lot 252. 
block 4, Hudson’s Bay Reserve, Edmonton, having purchased 
same through defendant Dale for $1,200. At or shortly after the 
time of the purchase, Caskey placed the property in the hands of 
Dale for sale, agreeing to pay him one-half the profits realized 
from the sale. Un 18th May, 1011, plaintiffs, who carry on 
business in Edmonton as real estate agents under the name of 
the Edgar-Agar Company, wrote Dale as follows:—

Vndcrstanding that you are tin- owner of lot 252, tdovk 4. in tin- 
Hmlsnn’s Bay Reserve here, we should lie glad to have your price ami 
terms as we have buyers for property in that neighbourhood.

On 19th May, 1911. Dale wrote to the plaintiffs acknowledg
ing receipt of their letter and further stating as follows:—

My price is $2.000, i/j cash, balance in fl and 12 months at S per 
cent. '-There is another man interested in this, so in making out 
papers leave name blank and 1 will have papers sent to him to sign.

On the last mentioned date plaintiffs wrote Dale enclosing 
cheque for $50 by way of deposit on the purchase and stating 
that they would forward the agreement with the balance of the 
first payment less the commission, and on the 22nd of same 
month they forwarded Dale, for execution by the vendors, agree
ments for the sale of tin- property to plaintiff Edgar. In their 
letter enclosing them they asked him to get them filled in and 
witnessed and return them with draft attached for $895 to the 
Traders’ Bank here. This letter contained a statement shewing 
that the amount of the draft was made up as follows:—

Cheque for deposit .......................................... 50.00
Commission which plaintiffs were holding.... 75.00 
Balance of first payment c .................. 875.00

S.C.
1912

$1,000.00
This letter and the accompanying agreements were mailed 

by Dale to Caskey at Madoc, Ontario, where he resides, but they 
never reached him. Dale wrote him on 15th June, asking about 
the agreements, and, upon learning from him that they had not 
been received, he (Dale) saw the plaintiffs who thereupon drew 
up new agreements dated 2Jrd June, 1911. and handed them to 
Dale who forwarded them to Caskey on 29th June, 1911, asking

24
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him to execute same and draw on the purchaser for the balance 
less $75.00 commission. Caskey duly executed the agreement 
for sale and on 17th July, 1911, drew on plaint iff Kdgar for 
$875.00 attaching to the draft a copy of the executed agreement. 
The draft was forwarded to the Canadian Rank of Commerce 
here for collection but was never presented to Edgar nor had 
he any intimation from any source that it had been drawn upon 
him. It was addressed to Thos. D. Edgar. Edmonton. lie then 
resided at 12 Heiminch Street and the hank messenger states 
that when he received the draft for presentation he found in the 
city directory that one Thos. 1). Edgar resides there hut, as that 
address was too far out from the centre of the city to personally 
present the draft, he, on 25th July, 1911, mailed him a notice 
addressed Thos. I). Edgar, Edmonton, stating that the draft was 
held by the bank for acceptance and payment This notice was 
never received by Edgar and the hank shortly afterwards re
turned the draft, stating that the drawee had been notified and 
no attention paid.

On 24th August. 1911, plaintiffs wrote Dale informing him 
that the agreements had not been returned, asking him what he 
intended to do in the matter and further stating: “If we cannot 
get the property as promised we shall at least be glad if you 
will send the $50 deposit back.” Dale thereupon wrote Caskey 
enclosing plaintiffs* letter and the latter, on 30th August, replied 
to Dale’s letter as follows:—

Just received your letter re lot 252. I sent papers duly signed 
through J. C. Dale Si Co. and no attention was paid to either papers 
or draft so I coneluded the purchaser had decided to not take the lot 
and to forfeit the deposit of $50.00. In that case I cannot see lmw 
Edgar is entitled to any commission.
On 12th September, 1911, Dale wrote plaintiffs as follows:— 

Received letter from Mr. .1. A. Caskey. Mador. hut stating that he 
drew draft with papers attached as per your instructions, the draft 
was returned unpaid so you forfeit your deposit and the lot. The 
draft was sent to Bank Commerce. Edmonton, hy .1. C. Dale & Co., 
Bankers, Madoe, Ont.

On 2f»th September, 1911, Caskey resold the property to the 
defendant Horner who has filed a caveat against the property 
and now claims to 1m* entitled thereto as against the plaintiffs.

The plaintiff claims possession of the property in question, 
$1.000 damages of breach of contract and the costs of the action. 
At tne trial the plaintiffs applied to amend their claim by also 
claiming on behalf of the plaintiffs specific performance of the 
agreement of 23rd June, 1911, or, if that should not be allowed, 
by substituting Thos. D. Edgar as plaintiff and claiming specific 
performance on his behalf.

It was admitted by Edgar at trial that although the pur
chase was made in his name it was made by him on behalf of
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tin; plaintiffs’ firm and lie states that it was made in his name ALTA, 
as a matter of convenience. s c

I held at the conclusion of the trial that the plaintiffs were igp#
not guilty of laches or unreasonable delay in fulfilling the terms -—
of the agreement of 23rd June. It is true that by the terms of I,I*SA*
that agreement $1,000 was to he paid on account of the purchase Caskky.
money upon the signing of the agreement, but the plaintiffs re- 
quested defendant Caskey to draw for the amount and attach to 
it the executed agreement and he assented t< that variation of 
the terms by complying with their request. The fact that tin- 
draft was not presented and paid was due to what appears to 
me to he neglect on the part of the hank in not taking reasonable 
steps to present the draft for payment or, at least, in not giving 
the drawee reasonable notice of it and not to any neglect on tin- 
part of either the plaintiffs or Caskey. The letter of the plain
tiffs suggesting that Caskey should draw through the Traders’
Hank never reached him and he had no means of ascertaining 
plaintiff Edgar’s address in Edmonton. The plaintiffs for
warded the agreement for execution on 20th May and made no 
further inquiry about the matter until 24th August following.
This Î do not consider an unreasonable delay. The fact that in 
their letter of 24th August they state that, if they cannot get 
the property as promised, they would at least be glad to receive 
the deposit hack, cannot, as was contended on behalf of the de
fendants. he construed as an abandonment or waiver of their 
right to obtain the property.

It is contended on behalf of Caskey that as the plaintiffs 
were his agents for the sale of the property and as they did not 
disclose to him the fact that they were themselves the purchasers 
they are not entitled to claim under their agreement for pur
chase.

It is a well-settled principle of law that an agent purchasing 
from his principal is hound to disclose to the latter that he is the 
purchaser and that any underhand dealing on the part of tin- 
agent in the transaction will vitiate the contract. Sec Dunne v.
English. L.R. 18 Eq. 524. at pp. 533-4, and Pommcrrnkc v. llate,
3 Sask. L.R. 417. at p. 425. 15 XV.L.R. 542, at p. 545 (affirmed 
sub nom. Cog v. Pommerenkc, 44 Can. S.C.R. 543), and the cases 
there cited.

It is true that the plaintiffs in their letter of 18th May. 1911. 
to Dale asked him to state his price for the property and terms 
of sale and stated that they had buyers for the property in that 
neighbourhood, and it is also true that they later claimed to he 
entitled to deduct a commission of $75.00 on the sale to them
selves, but I cannot hold that there was any underhand dealing 
on the part of the plaintiffs. Dale, who, as I have already stated, 
appears to have had practically unlimited authority for Caskey 
as to the sale of the property, was aware that Edgar, whose
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name appeared in the agreements as purchaser, was a member of 
plaintiffs’ firm, as, on the letter-heads of all letters written by 
them to him, Edgar’s name appears as a member of the firm 
and 1 cannot see that it would make any material difference to 
either Caskey or Dale whether it was the plaintiff's’ firm or one 
of its members who had purchased.

Although there is nothing in the evidence to shew that 
Caskey knew that Edgar was an agent or one of the agents for 
the sale, yet I think it must be assumed that he had that know
ledge as lie appears to have recognized Edgar’s claim to a com
mission and in his letter of 30th August, 1911, his only objection 
tp its payment was merely that Edgar had not fulfilled his agree
ment to purchase.

It also appeal’s to me to be open to question whether 
the plaintiffs were the agents of Caskey or anything more than 
the agents of Dale, who, as I have already stated, had practically 
unlimited powers as to the disposal of the property. It appears 
that the commission claimed by the plaintiffs was to be paid 
entirely out of Dale’s share of the profita as in his letter to 
Caskey of 20th June, 1911, he asked Citskev to let him take his 
share of the profits less the $75.00 commission.

I allow the plaintiffs to amend by claiming, in addition to 
the relief already claimed by them, spec fie performance of the 
agreement of 23rd June, 1911. As tln.v are shewn to be bene
ficially entitled under that contract they are entitled to so claim 
under it. See Gandy v. Gandy, 30 Ch. I). 57, and Fry on Specific 
Performance, 5th ed., p. 80.

The plaintiffs on 30th September, 1911, filed a caveat in the 
proper land titles office. As their purchase was prior to that 
of defendant Horner, and as they were the first to file a caveat, 
1 hold that they are entitled to priority over him.

I hold that the plaintiffs are entitled to specific performance 
of the agreement of 23rd June, 1911, and to an order for posses
sion and the costs of suit against all the defendants.

It was contended on behalf of defendant Dale that the 
plaintiffs cannot recover against him as he is shewn to be merely 
the agent of his co-defendant Caskey. I am of opinion, how
ever, that the plaintiffs are entitled to costs as against him. as in 
his dealings with the plaintiffs with respect to the property, he, 
from the first, claimed to be entitled to an interest therein and 
throughout he appears to have omitted to inform them of the 
nature of his interest.

The defendant Caskey counterclaims for the removal of 
plaintiffs’ caveat. There will be judgment for them against the 
former upon the counterclaim with costs.

I further hold that the plaintiffs arc not entitled to deduct 
from the purchase money any sum by way of commission on the 
sale of the property.

Judgment accordingly.
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DODGE v. WESTERN CANADA FIRE INSURANCE CO. ALTA.
Alberta Supreme Court. Trial before Harvey, CJ. March 9, 1912. S7T

1. Insurance (f IHE 1—87)—Builder's kink—"I\ cm uni ok coxnthit 1012
tion”—Suspension or work—Liability ok insurance company.

A contract of fire insurance mi a building. described in the nul icy March 9. 
ns lieing “in course of construction" is void, where, without the know
ledge of the defendant company or of the agent who issued the policy, 
work on the building had been suspended, and it remained in an un 
completed state until destroyed by lire, where the plaint ill in his 
application stated that he desired a "builder’s risk rate" for a short 
time only, which, at the trial, lie explained as meaning a risk on a 
building that was in course of construction, since such description was 
misleading and inaccurate, as. under the circumstances, it meant that 
the work of completing the building was in active progress.

| Dodge v. York Fire Ins. Co.. 2 O.W.N. 571, 18 O.W.R. 241, specially 
referred to; and see footnote.]

Tills is tin action for indemnity for loss by fire. The plain- statement 
till' lives in Massachusetts ; the defendant has its chief place of 
business in this Province. The property insured and destroyed 
was situate in Ontario, and the policy covering it is on the Que
bec statutory form. The plaintiff sued another company in 
Ontario, the York Fire Insurance Co., in respect of the same 
tire and succeeded in recovering, the case going to the Supreme 
Court of Canada, but not yet reported. The report in the 
Ontario Courts is to lie found in Dodge v. York Fin Insurance 
Company, 2 O.W.N. 571, 18 O.W.R., at p. 241.* Certain of the 
evidence taken in that case is by consent put in evidence in this 
case, in addition to which there is evidence taken on commission, 
but no oral evidence was given.

The action was dismissed.
J. M. Carson, for plaint ill'.
A. //. McGillivray, for defendant.

• The judgments in Dotlge v. York- Fire Insurance Co., 1 O.W.N. 1098, and 
2 O.W.N. 571, are a* follows:—

Action to recover $2,000 on a policy issued by the defendant* injuring 
against fire buildings while in course of construction—a “builder** risk."
The, buildings were being nut up for the North Ontario Reduction and 
Refining Co., and the plaintiff was a mortgagee. The building* were 
damaged by fire on the 1st November. 1909. No work wa* done on the 
premises during the currency of the policy; the building* were never 
completed; the workmen left in April. A watchman was employed from 
the 15th April to the 18th May. when he too wa* di*eharged. Then he 
nailed up everything and put padlock* on doors, etc. He continued t>» take 
a sort of neighlwuirly interest in the premises up to the time of the lire.

Falcon hbiim;e, CJ.K.B.:—Held that, on this state of fact* the building 
could not in any fair sen*e lie considered as “in course of construction"—it 
wa* not like the case of operation* lieing suspended temporarily by reason 
of stress of weather or other immediate conditions. Vpon this and other 
grounds, the action was dismissed with costs.

The plaintiff appealed from the judgment of Falconbridge. C.J.K.B..
The appeal was heard by Mush, C.J.O.. (5arrow, Maclaren, Meredith, 

and Maure, .1.1.A.
Maclaren. J.A.:—The action wa* brought on an insurance policy for 

39—4 D.I..R.
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Harvey, C.J. :—The pleadings raise many defences, but by 
reason of certain admissions and of the decision in the other 
case, mast of these are unavailable. The only defences which 
were raised by counsel on the argument before me are:—

(1) There was no watchman at the time of the fire.
(2) The buildings were not “in course of construction” as 

described in the policy.
(3) There was further insurance and it does not appear that 

it was consented to.
I consider only the second of these defences because it appears 

to me to be valid. In the York case the trial Judge, one of the 
Judges of the Court of Appeal, and one of the Judges of the 
Supreme Court of Canada, considered that the description “in 
course of construction,” which was furnished them as here to the

Dotlflc v. York Fire Ins. Vo. (continued).
$2,000 issued by the defendants in favour of the plaintiff, as second and 
third mortgagee, on certain buildings, etc., at Sturgeon Falls, which were 
being erected for a smelter by the North Ontario Reduction and Refining 
Company.

The principal grounds of defence were: 1. That the buildings were not 
in course of construction, as represented by the plaintiff, but were really 
abandoned; (2) that the insurance was void under the 4th addition to the 
statutory conditions, which provided ttiat, “if any building herein described 
tie or become vacant or unoccupied, and so remain for the space of fifteen 
days, or. being a manufactory, shall cease to lie operated for that length 
of time, this policy shall be void;” and (3) that the defendant bad no 
insurable interest in the projierty, it not being worth more than the 
insurance in favour of the first mortgage.

The trial Judge gave effect to the first of these grounds and dismissed 
the plaintiff's action.

In effecting the insurance in question the plaintiff acted through A. M. 
Thompson, of Burrus* ami Sweatman, in->urnnee agents of Toronto, and 
the defendants through J. C. Wilgar, their assistant manager at their 
head office in Toronto "”hese two were examined as witnesses on behalf 
of their respective pr sis. They differed on some material points as 
to what had taken p between them, and the learned Chief Justice 
states that he would preu-r and adopt the evidence of Thompson as against 
that of Wilgar. The material facts may be summarized as follows:— 
Negotiations for the insurance in question were begun by Thompson 
speaking to Wilgar over the telephone on the 24th June, 1909. 11c staled 
that the property was the same ns that covered by a policy No. 035751. 
issued by the defendants in favour of the North Ontario Reduction and 
Refining Company on the 9th March, 1909; told him of the other insur
ance on the property, and that the plaintiff wanted $2,000 insurance on 
his interests as second and third mortgagee; that, on account of the watch
man having been withdrawn since the issue of the defendant’s previous policy, 
the rati- had been raised to three per cent.; that, on account of financial 
difficulties, the company had not been able to complete the buildings and 
plant ; ami that the plaintiff hoped before the expiry of the policy to have 
control*of the premises and to complete and operate the smelter, when 
the insurance would be adjusted. The following day, Thompson called 
at the defendant's office and delivered to Wilgar a slip containing a 
detailed description of the property and particulars. This referred to the 
property as “buildings and additions now in course of construction.” 
“machinery,” etc., to be occupied when completed ns a customs smelter, 
and contained a warranty by the plaint iff “that the premises will not go 
into operation during the currency of this insurance.” The defendants 
issued a policy, dated the 25th, with the slip attached, to expire on the 
2nd November, 1909. The property was burnt on tin- morning of the 
1st November. The first and main question is whether the insurance was
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company, was an inaccurate description of the insured prem
ises. The other members of both Courts of Appeal were of 
opinion that under the circumstances of the ease and with the 
information conveyed to the company, it could not be misled by 
the description, which is declared to be “ambiguous.” The 
buildings were partly constructed, but the work of construction 
ceased at the end of February. A watchman remained on the 
premises until the 18th of May, when he left, having first fas
tened the doors and boarded up the windows; the buildings 
remained in that condition till the fire. On the 8th of February 
the York Company had insured the buildings in the name of the 
owner, with loss payable to the plaintitf as mortgagee for the 
sum of $2,500 for one month, the premium being $3.75, or at the
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Dotltj•• v. York Fire Ins. Co. (continued).
void on the ground of misdescription of the buildings ns being “in course 
of construction." The facts were that the building* had not been com
pleted nor the machinery and plant installed, on account of the tinnneial 
ditliculties of the company: the last of the workmen left at the end of 
February, and the watchman on the 18th May. when lie fastened the 
doors and hoarded up the lower windows, although he continued to live 
near-by and keep an eye on the property: the first mortgagee had taken 
steps to foreclose, and the plaintitf wax making arrangements to acipiire 
and complete the smelter, which were interrupted and put an end to by 
the fire.

Whether these buildings were projierl.v described as lieing "in course 
of construction," as contended by the plaintiff, or whether they were 
really abandoned or vacant buildings, within tbrt meaning of the 4th 
addition to the statutory conditions, as contended by the defendants, is 
really a question of fact, to be determined bv the evidence and what 
passed between and was within the knowledge of the contracting part les. 
Recourse should be had to all the surrounding circumstances which may 
throw light upon the actual situation.

It is admitted that the work of constructing these buildings was not 
going on either at the time of the insurance or up to the time of the 
lire hut there are circumstances In which the description would !»• aulte 
accurate, although no work was going on at the time. In most buildings 
there are intervals, longer or shorter, between the operations of the dif
ferent trades. Such intervals, it is well known, are frequently prolonged 
much to the annoyance and loss of the owners; but it would scarcely be 
contended that under ordinary circumstances this would void such a policy 
as this. Again, it is quite common in this climate that construction is 
suspended during the whole winter, and that the buildings like those in 
this case are without a watchman on the premises. Every such case must 
stand on its own facts and what is the agreement ami understanding of 
the parties. It cannot lie said that the proper interpretation or construc
tion of these words is a question of law or that a definition can In* given 
that would apply to all eases.

Here we have buildings la-gun but not completed. During the early 
part of the period in question the company intended to complete them; 
during the latter part the plaintiff was making arrangenu ntx to do so. 
The defendants, having previously had insurance on them, issued a policy 
to the company on the 8th March, 1009, when the asm- language was 
used as in the present case, and the circumstances were the same, except 
that there was then a watchman. They were correctly informed on the 
24th June of the condition of the premises and that the watchman had 
been withdrawn; and, in consequence of this change, they charged and 
were paid a higher premium. The time mentioned to them as that at 
which the plaintiff hoped to get the control of the premises and resume 
ective construction and complete and operate the smelter hud not arrived 
at the time of the fire.
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rati* of $45 ft year, living 1 4/5%. On Oth March n new policy 
was issued in the same terms, for the same amount. In June 
an application was made for insurance in respect of which the 
action in Ontario was brought. It was stated that the property 
was the same as covered by the former |xilicy, but that the 
watchman had been withdrawn and the rate raised on that, 
account to 3f/f and that the had not lie vu completed
owing to financial difficulties, and that the plaintiff hoped to 
have control before the expiry of the policy, $2,000 being applied 
for to make up $8,100, the particulars of the other $0,100 being 
given. The policy was issued on 25th June, covering the pro
perty from 24th June to 2nd November. The premium is stated

Ihul»ir v. York I-'ire Inn. ('«>. (continued).
In the circumstances, I uni of opinion tliât the defendants accepted the 

risk on the understanding that the words in the application and the policy 
correctly deacrilied the premise» as they stood ; and the defendants, having 
accepted the higher premium with full knowledge and on this understand
ing. are now estopped from asserting the contrary.

It is also to In* noted that the plaintiff gave a warranty that the smelter 
was not to go into operation during the currency of the insurance.

I do not think that the insured premises were or became "vacant or 
unoccupied," within the meaning of the 4th addition above quoted. These 
words were clearly intended to apply to buildings that wove finished or 
occupied or ready for occupation.

if the claim of the defendants is well founded, then the insurance 
never attached, as there would In* no such buildings on the property of 
the company as those descrilmd in the policy. And yet it may In* noted 
that the defendants have made no olfer of a return of the premium.

(in the question of value and insnralde interest, it is proved that the 
buildings, machinery, etc., cost about $(IO.(Hl(i. and there is evidence that 
they were worth at the time of the fire from $40.0(10 to $.111.(1(1(1. It is 
true that the president of the company said he would not give more for 
them than $2.1.000 or $30,000; but lie does not say that they were not 
worth much more. The claim of the first mortgagee was only almut 
$20.000. so that there is no evidence to sustain this claim of the defence.

(in the whole, I am obliged to come to the conclusion that the learned 
Chief Justice gave too narrow a construction to the words of the applica
tion and policy, and did not give sufficient weight to some of the proved 
facts and circumstances that shew what was within the knowledge and 
in the minds of the parties.

Monk, C..I.O., Oakkow and Maukk, J.I.A.. concurred.
Mkrkiutii, J.A. (dissenting) I entirely agree with the learned Chief 

Justice in bis view of this ease.
I'nless we are to distort the plain meaning of the words ‘‘now in the 

course of construction" lM*cause this is an insurance case, that judgment 
must Ik* affirmed.

I low a building upon which “construction" has been stopped and may 
never be resumed, and which is entirely vacant, as this building was. can 
lie said to In a building now in course of construction, I cannot, having 
regard to the plain meaning of plain words, understand. The building was 
simply a vacant one, upon which all work had ceased.

To compare the ease to one in which the work of construction is delayed 
by stress of weather, or such like unavoidable causes, is to compare it to 
something of an entirely different character, almost as much unlike as 
black and white.

From the insurer's point of view there is the utmost difference; the 
one, is a reasonably fair "risk;” the interests of those who are hopefully 
constructing a building, and the interests of the builders and their work
men. are vigilant and potent safeguards of the insurer's interests; whilst a 
vacant building is, generally speaking, uninsurable; and a vacant building

545



4 D.L.R. ' Doixib v. Wkstkkn Canada Fikk Ins. Co. 4ii!>

to Ik* $31.80. It may lie obnervetl that this is alsmt 41 VÎ and 
not 3%, hut. the letter of tin* agents applying for it indicates 
that 53% is added to the 3% to make up the premium of $31.80.

On the 14th f August the defendant eompany issued a policy 
for $1,000, covering the property, described in the same terms 
as in the York Co. policies, from the date of the policy to No- 
vcmher 2nd, the premium I icing $11.55, which a computation 
shews is at a rate in excess of 4,/o%, though the evidence of the 
agent who placed it is that the rate was to Is* 3%. On the 1st 
of November, the day preceding the expiration of the policies, 
the buildings were entirely destroyed by fire.
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Ifwl'it v. York Fire Iiih. (,'«>. (continued).
I»» that in question is exceptionally objectionable. Tin* venture in which 

it wa* to In* im'iI looked very like a failure; tin* president of the company 
described the condition of affair* thus: —

Q. You did not think you were any Dm *afe with your twenty nine 
thousand dollar mortgage on that plant, did you- you used u good deal 
of pressure to try and get your money ? A. No.

y. Did not you have any communication with Mr. Dodge about your 
mortgage and what should Is- dune with it? A. No. we had some com
munications Itetween us as to getting home and putting more money into 
the thing and saving the investment sending good money after had.

y. And the conclusion you came to was it would lie wrong to send 
any more good money alter the had? A. I util we had further evidence; 
we were looking into it; we were going into the proposition at that time.

y. Until you had further evidence that there was some hope of getting 
it out ? A. Yea.

y You were not willing to put any more money into the deal? A. Not 
until I had some evidence it was going to go.

y. In other words, you told them you would not put any more money 
into it? A. I certainly would not do it blindly anyway.

y. Did not you tell them you would not put any more in it? A. Yes, 
we had come to our limit.

y. You had no more faith in the investment ? A. As it stood.
The outlook was not such as to cause any great dread -if lire, as a 

cause of money loss, or any unusual efforts to prevent it. by anyone 
insured ; and the much greater danger of lire in an unoccupied building 
than in an occupied one. is obvious; a danger which is again increased 
when the building i* uncompleted. This budding was Imth unoccupied 
and unfinished ; and being the property of a company was less likely to 
be well cared for than if it had been that of an individual, who in protect 
ing it would In* protecting his own interests only, not also those of others 
who might contribute nothing, not even their thanks.

The meaning of the words “now in course of construction” are made 
even plainer by the context, which includes building material, etc., and 
provides that if any building included in the policy should In* or become 
vacant or unoccupied, and so remain for the space of fifteen days, or. Iicing 
a factory, should cease to la* operated for that length of time, the policy 
should In* void. The building was simply a vacant unfinished and unpro 
teeted one.

I am quite unable to find a.«y evidence of knowledge on the part of 
any agent of the defendants of the actual condition of affair* regarding 
the building, when the insurance in question was effected There is no 
finding to that effect; on the contrary the learned trial Judge, at the 
conclusion of the testimony of the wiinesr- Thompson, declared it to lie 
“not very material.” p. 03.

It is through that witness alone that the information is said to have 
In*cii imparted ; but he himself had no information except through a letter 
from the plaintiff's solicitor asking that insurance In- effected, a letter 
which is not produced.
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There is no evidence fixing the defendants in the present 
ease, or their agents, with knowledge of the facts which were 
within the knowledge of the York Company’s officers which I 
have mentioned, and while I would be of opinion that the term 
‘‘in course of construction” might be an apt deseription of a 
condition as well as of a process, what evidence there is leads 
me to the conclusion that in the present ease it should be con
strued as meaning “in process of construction,” indicating pro
ceedings for construction, for the plaintiff’s witness, who pro
cured the insurance, states that he said, “I only want it until 
the second of November: this is builder’s risk, rate 3%.” When 
he was asked in cross-examination what he meant by “builder’s 
risk." plaintiff's counsel objected to his giving expert evidence 
and lie gave no further explanation than, “It is chiefly one in

Doilgv v. York Fire Inn. f’u. (continued).
Difficulty had hovn experienced in placing this insurance, it had been 

refused by several companies, and so it is hardly probable that too much 
information would be volunteered.

Then it is to W borne in mind that the witness Thompson was an 
insurance broker, and I think must have known that in taking the policy 
which he got—a “builder's risk”—he was taking one not applicable to a 
building in the condition of the building in question at the time; but he is 
not perhaps altogether, if at nil. blannlde for that because he was not 
himself at the time aware of the actual condition of affairs, having only 
the information conveyed by the solicitor’s letter which, as I said la-fore, 
was not produced at the trial, and so it is not likely that it would have 
helped the plaintiff's case.

In looking-at the testimony of the witness Thompson and the defend
ant's agent, it must be remembered that these men were not in the 
position we are now in, knowing all the facts and circumstances from the 
iteration and reiteration upon argument here as well as from being spread 
out in the appeal book; Thompson knew only as much as the solicitor's 
letter told him. and the agent only as much as Thompson told him and 
the former "builder’s risk" policy and the application for it, shewed, 
which latter must have impressed upon his mind the belief that the build
ing was actually in course of construction and properly the subject of a 
"builder’s risk.”

And I am unable to find anything in the testimony of the witness 
Thompson to disabuse any reasonable mind of such an impression; indeed 
I ran find nothing from which it could properly be found that Thompson 
had up to this time any knowledge to the contrary; the probabilities are 
altogether against it. All that this witness said upon the subject is con
tained in these extracts from his testimony at the trial :—

Q. Did \ou know that this is the insurance that was put on to re
place the Rimouaki and Crown? A. Yes.

y. You told him the Rimouski were on and the Crown were ; wh it else 
did you tell him? A. That a new wording was Wing prepared specifically 
covering Mr. Ifcwlges interest in this property as second ami third mort 
gagees. that there was insurance in force then in tariff companies aggre
gating in the neighbourhood of twenty-six thousand dollars, covering the 
Interests of first mortgagee, the Union Trust Co., that this risk comes to 
us from MeWhinney A Co. for insurance covering the interest of their 
client in this property as second and third mortgagees.

y. Mr. MeWhinney is your brother-in-law? A. I have that honour.
y. What else did you tell him? A. I spoke of the rate as Wing 

formerly two and a half per cent, but increased to three on account of the 
withdrawal of the watchman.

y. Who told you the watchman had been withdrawn? A. We received 
that information from Mr. MeWhinney’» office and verified, I think, by 
our Mr. Sweat man.
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which u building is in course of construction jis tin* wording 
of the np|)Ii<Nition culled for.” There may be a technical 
meaning for the term, but at. any rate it, suggests that there is 
a risk connected with building which this came within and that 
therefore it was for the purpose of covering building operations.

In view of the actual circumstances of these buildings, a 
description which indicated that building operations were pro
ceeding which the term “in course of construction.” coupled 
with the statement made by the applicant for insurance, did. 
was a misleading and inaccurate description and under the con
ditions avoids the policy.
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Ihulfir v. York Firr In*. Vo. (continued).
Q. Mr. Sweat man verified it? A. Ve».
Q. What else did you tell him ? A. That the premise» practically 

remained the same a» formerly written by his company in the policy 
referred to, and the mill would not go into operation during the currency 
of this insurance and that this insurance was carried for short periods 
on account of the buildings and plant not being completed pendng certain 
moneys being paid into Court in proceedings payable on or about the 
expiration of this insurance.

Q. Did you tell him that the manager of the company and all the staff 
and all the people there had left the premises? A. No, sir.

Q. Did you tell him the place was Iraarded up? A. No, sir.
Q. Did you tell him this smelter proposition had failed, they could not 

make it a success? A. No, sir.
To a mind not informed of any other facts, and dealing with the 

renewal of a builder’s ri-k. what is there, in this, giving reasonable know
ledge of the true condition of affairs, which would exclude the risk not
only from the category of builder’ risks, but it"!...I from that of any
insurable property? There is nothing in it inconsistent with the work of 
construction then going on. though delayed in completion.

Then it is not to be forgotten that the conversation between these 
men was not face to face but was over the telephone wires ami so even 
less to be implicitly relied upon than ev deuce of conversation given from 
memory only a good while after, and when events have happened which 
must tend, consciously or unconsciously, to colour the relating of them.

Hut. fortunately for the interests of truth, the witness, like an ordi
narily prudent business man was not content to rely upon a telephone 
message and the mistakes and misundertandings to which it is obviously 
open, but at once put his position as an applicant for the insurance in 
writing in the form of a confirmatory letter, written immediately after 
the conversation, in which the very thing in question is dealt with in 
these word»: “These buildings are still under construction, and the prem
ises will not go into o|>eration during the currency of this builder’s risk.” 
How is it possible for anyone, in the face of these unmistakable words, 
reasonably to contend that the defendants' policy is not and should not 
merely he such a risk; that is a risk applicable only to buildings upon 
which building work is going on. and which is to cease when such work 
ends, or when the operations to lie carried on in the building la-gin; be
cause then it becomes, as the witnesses said, a different kind of and less
dee ruble risk.

Hut apart from all this are the agreements which the Court ought to 
enforce, those which are deliberately put in writing and given by the one 
party to the other and accepted by him, both being insurance agents; or 
those which one witness only says was agreed to in a conversation over 
the telephone: and which the other person positively denies, and which 
are in the teeth of the writings and the probabilities of the case?

Reformation of the policy is, of course, out of the question.
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Were it not for the suspicion which miturally arises from 
the burning of heavily insured buildings, which were in the 
physical and financial condition these were, within a day of the 
expiration of the policies, which suspicion, however, may l>e 
entirely without foundation in fact, 1 should regret very much 
being obliged to come to the conclusion I do, for the defendants 
had the benefit of the premium, and, from the evidence given, I 
do not doubt that the insurance would have been accepted even 
though all the facts had l»een made known.

The action is dismissed with costs.
Action dismissed.

thulfir v. York Fire Iiih. Co. (continued ).
If I could otherwi*e have been persuaded that an unflni»hcd building 

could not he “unoccupied” or “vacant" or “occupied" in fact of having to 
pass from day to day, both an unfinished building which hat for many year* 
lieen occupied, and other unfinished house* which for year* have been 
vacant and unoccupied, 1 am irretrievably unpersuadable upon this ques
tion. if I may call it *uch.

In my opinion therefore, and a* I find, the building in re*|iect of 
which this action is brought, was not that which was insured there was no 
agreement to insure any such building; but if that were not *o. if the 
policy could in any way Ik- said to cover such a building, it hcoamc void 
under the condition* respecting vacancy. I would dismiss the appeal.

EDMONTON STREET R CO. v. GRAND TRUNK PACIFIC R CO.
File 19435

Hon ni of Rail ira y Commisitionm. May 27, 1912.

1. Railways (| II R—17a)—Crossing of steam railway iiy municipally
OWNED STHKKT RAILWAY—STREET SENIOR OF RAILWAY—INABILITY 
i OR > "-I "i INSTALLAI ION i I.

Where, in point of time, a city street is senior to the tracks of a 
steam railway that cross it. the track* of a municipally owned street 
railway which are subsequently laid across the track* of the steam 
railway, are not junior thereto so a* to require the whole cost of Un
installation. maintenance and protection of the crossing to lie borne 
by the city, but it wiM lie divided equally between them.

2. Railways 11 II R—17a)—Necessity of a municipally owned street
RAILWAY SI HMITTINU APPLICATION TO CROSS TRACKS OF STEAM 
RAILWAY TO I.IEITEN ANT-I blVERNoR IN CoU NCIL—RAILWAY ACT
( Dom.), sec. 227.

An application of a street railway to cross the track* of a steam 
railway company at a place where the latter cro**e* a city street, need 
not lie submitted to the Lieutenant-Governor-in-Oouncil for approval, 
under see. 122 of eh. H. of the Alberta Statute* of 1907. a* to *team 
railways under federal control, since such application fall* within 
sec. 227 of the Railway Act, R.S.C. ( 190(1), eh. 37.

Application of the Edmonton Street Railway to cross the 
tracks of the Grand Trunk Pacific at Twenty-first street, city 
of Edmonton.

Mr. Commissioner McLean ;—The Grand Trunk Pacifie in 
consenting to this crossing submits:—

(d) That in terms of the agreement entered into between 
the city and the railway on March 6th, 1906, under which the

Com. McLrsn.
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railway was to lay its tracks on the street in question,
the Edmonton Street Railway is junior at the point of crossing 
and should, therefore, hear the whole cost of installation, main
tenance, and protection of the crossing.

(b) That under section 122 of < i*r 8 of the statutes of 
Alberta, 1907, an application must first be submitted to the 
Lieutenant-Governor-in-Council for approval of the crossing be
fore application is made to the Board.

The tiret of these contentions lunl already been dealt with 
in the case decided on March 20th. 1909. in which the Board 
held that in the matter of the city carrying its municipally 
owned and operated street railway along or across its own street, 
the street being senior to the tracks of the steam railway loeated 
at the point of crossing, under sueh conditions the ordinary 
principle of seniority did not apply. The city has a right to 
carry its traffic along its streets by sueh means as it deems fit. 
The street being senior at the point involved in the present ap
plication, it cannot be claimed that the municipally owned street 
railway, which is one of the city’s instrumentalities of carriage, 
is junior to the steam railway. Regarding the second point 
raised by the railway, it is not necessary to consider the pertin
ency of the provisions of the legislation referred to. What is 
before the Board is an application which falls squarely within 
section 227 of the Railway Act, R.S.C. (1906), eh. 37.*

CAN.
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•Section 227, eh. .17. Revjsed Statute* of Can. (1906), i* a* follow*:—-
The railway Him** or tracks of any company shall mit cross or join 

or lie crowned or joined by or with any railway line* or track* other than 
those of such company, whether otherwise within the legislative authority 
of the Parliament of Canada or not. until leave therefor has lieen obtained 
from the Hoard a* hereinafter provided.

2. I |miv any application for *ueh leave the applicant shall submit to 
the Hoard a plan and profile «if *u«di crossing or junction, and such other 
plan*, drawings ami *|iecificati«in* a* the Hoanl may. in any « awe. or h,\ 
regulation, mpiire.

3. The Hoanl may. by order—
(а) grant Mich application on such term* a* to protection ami 

safety a* it deem* ex|iedient ;
(б) change the plan ami profile, drawing- and specification* no sub

mitted. and tlx the place ami moth* of «Tossing or juncthm;
(r) ilirect that one line <»r track or one wet of line* «>r track* In- 

carried over or umler another line or track* or »et of line* or

(rf) direct that *uch work*, structure*, equipment, nppliamv* ami 
materials In- constructed, provided, in-tailed, maintained, u*e«l 
or operated, watchmen, or other persons empl«iye«l. ami measures 
taken, a* under the circumstance* appeur to the Hoard l*-*t 
adapted to remove ami prevent all danger of accident, injury 
or damage;

(»•) ilctermine the amount of «lamage anil nmi|H-nsation. if any. to 
!*• paid for any pro|*-rty or land taken or injuriou*ly alfected 
by reason «if the construction of such work*;

(/) give direction* a* to *ti|tcrvi*ion of the construction of the
work*; and,

(0) require that «letail plans. «Irawing* ami specifications of any 
work*, structure*, equipment or appliance* required, shall, la- 
fore construction or installation, I*- submitted to ami approved 
by the Board.
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4. No trains shall be ojK*rated on the linos or tracks of the applicant 
over, upon, or through such crossing or junction until the Board grants 
an order authorizing such operation.

5. The Board shall not grant such last-mentioned order until satisfied 
that its orders and directions have been carried out, and that the pro
visions of this section have been complied with : ti Edw. VII. eh. 42, sec. 15.

Order should therefore go for the crossing; the cost of con
struction, maintenance of the crossing, as well as installation and 
maintenance of the protection to be divided between the city and 
the Grand Trunk Pacific. The protection to be installed to be as 
recommended in the following extract from the report of the 
Board’s chief engineer:—

1 am of the opinion that the crossing should he allowed, provided a 
half interlocker is installed with semaphores 500 feet distant from 
the diamond on the line of the steam railway and split point derails 
100 feet from the diamond on each side on the lines of the electric 
railway. The normal condition of semaphores to he left clear for the 
steam railway and derails to he open for the street railway, which 
must come to a full stop, the conductor going ahead to the diamond, 
putting up the semaphore against the steam railway and closing the 
derails for the electric railway. After the car passes the derails, 
this operation is to he reversed and the electric car can proceed. The 
tout'd of the steam railway not to exceed 15 miles per hour at this

The Assistant Chief Commissioner (Mr. D’Arcy Scott)
concurred.

Ord.tr accordingly.

DELANEY v DOWNEY

Saxkateheiran Supreme Court. Trial before Xeiclands, ,/. June 15. 1912.

1. Sale (8 HID—75)—Richts of bona fide purchasers—Purchase of
HORSE FROM DEALER.

A good title to a horse is acquired by one who. for a valuable con
sideration. purchased it from a dealer in such animals in the usual 
course of business, without notice that the person from whom the 
dealer obtained it had reserved the title thereto by an agreement 
that the law did not require to lie registered, in which he was de
scribed as a dealer in horses.
fDedriek v. \nhdotrn (1887). 15 Can. S.C.R. 227, followed. McRorie 

v. Seiranl, 3 Sask. L.R. 09. specially referred to.)
2. Pleadino (fill f?—210)—Defence of bona fide purchaser for value

—Averment as to ownership.
The defence that a chattel was purchased bon A fide for value, ia 

sufficiently raised by an allegation that it was understood between the 
defendant's vendor and the person from whom the latter bought the 
chattel, who retained the title thereto, that the former was at liberty 
to sell and dispose of it.
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Action to recover from the defendant certain horses sold by sask. 
plaintiff to one Anderson upon a conditional sale agreement and 
purchased by the defendant from Anderson without notice. 1912

The action was dismissed. -----
E. B. Jonah, for the plaintiff. Dm.axln

V. II. Gordon, for the defendant. Dowxky.

Nbwlandb, J.:—The plaintiff, who was the owner of certain Newiands. j. 
horses, sold the same to one David Shaw Anderson, under an 
agreement by which these horses were to remain the property of 
the plaintiff until paid for. This transaction took place and the 
agreement was made in the province of Manitoba. Under the 
law of that province, it was unnecessary to register this agree
ment. Anderson subsequently brought the horses in question to 
this province, and sold them to the defendant. I find that there 
was no waiver of the terms of the agreement, nor had Anderson 
any authority from the plaintiff nor his agent Peltier to sell 
these horses. The property in these horses would not, therefore, 
pass to the defendant unless he was a bond fuh purchaser with
out notice. Anderson was a horse-dealer, and is so described in 
the agreement of sale of these horses from Delaney to him. and 
he sold, or rather traded, them to the defendant in the ordinary 
course of his business. Downey swears that he had no notice 
that there was any trouble in connection with these horses until 
after he had made the trade with Anderson.

In Dedrick v. Ashdown (1887), 15 Can. K.C.R. 227, at p. 241,
Gwynne, J., say*:—

So in Nationul Mercantile liank v. Ilampson, 5 Q.B.D. 177, in which 
the point came up on the pleading*, the defence having been specially 
pleaded, the mortgagee of chat tela brought an action of trover against 
a purchaser of aonie of the good* from the mortgagor, and the defend
ant plended that he bought the good* in the ordinary course of 
business and without notice that they were not the property of 
the vendor. Lush. J., held the defence good, saying: "Having regard 
to the term# of the bill of sale, there was an implied license for the 
grantor to carry on hi* business, . . . and any bond fide purchaser 
from him would have a good title." So in Walker v. Clay. 49 L..Î.Q.B.
560, Grove, J., aaye: “The object of the bill of sale is to permit the 
grantor to carry on his business of an innkeeper and horse dealer, 
and it must, therefore, lie taken to have contemplated this sale. In 
his character of publican the grantor would, of course, lie entitled, 
and the bill of sale must lie taken to have intended him to he entitled, 
to sell wine and lieer to his customers." And Bindley, J., ways: “The 
object of the bill of sale is obviously not to paralyze the trade of the 
grantor, but to enable him to carry on his trade, and the bill of sale 
would be worthless if we were to construe it otherwise." And he 
concludes by saying that the title of the defendant, who was a pur
chaser from the grantor of the bill of some of the chattels covered 
thereby, is, to his mind, an extension of the doctrine that a bond fide 
purchaser for value without notice is to lie protected. This observa-
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tion whh simply an enunciation of the principle upon which a pur
chaser of personal chattels from one who has the possession of them 
only, the property in them living in another, can he maintained 
against the true owner, and he says, in substance, that one who 
purchases honû fide from a trader goods in the ordinary course of the 
trader's business stands in the position well known in equity of a 
frond fide purchaser for value without notice..................I’pon this prin
ciple it was also held in Taylor v. McKcand, 5 C.P.D. 358, that a 
purchase from a trader, a mortgagor of goods, which the jury found 
to have lieen sold with a fraudulent intent by the mortgagor, and 
not in the ordinary course of business, could not maintain title 
against the mortgagee, although the purchaser was ignorant of the 
fraud and bought bond fide—thus shewing that the title of the pur
chaser depends on the fact of the sale to him living made in the 
ordinary course of the vendor's business: pp. 241, 242, 243.

And see McRorie v. Seward, 3 Sask. L.R. 69.
This defence of the defendant being a bona fide purchaser for 

value is not expressly raised by the statement of defence ; but 
it is raised. I think, sufficiently for this decision by paragraph 6 
of the statement of defence, where the defendant alleges that it 
was understood and agreed between the plaintiff and Anderson 
that Anderson should la* at liberty to sell and dispose of these 
animals.

There will, therefore, he judgment for the defendant with 
costs.

Judgment for defendant.

William R. BRADSHAW, John Roystun, P. Nazzarino, Richard Morgan, 
Hilburn Potter, Milton R. Potter, Alexander Veale, M. McKenzie, A. 
Robertson, and Braga Guiseppe I plaintiffs) v. George W. SAUCER 
MAN, H. A. Duggan, and T. D. Davin, and J. E. Lilly A Company 
(defendants).

Territorial Court of the Yukon Territory, Macaulay, J. March 30, 1912.
1. Mixes 11 III I)—05)—Mimk'h likx nut work pkriormkd—Liability

or mixi.no claims—Minkrs' Likx Oriunaxck. Y.T.
All mining claims grouped under a certificate Hied pursuant to the 

Placer Mining Act of Yukon Territory, in the office of the (told Com- 
miaaioner thereof, are auhjeet to lien under the Miner*’ Lien Ordinance, 
for work or labour performed on any one of such claim*.

2. Mixes 11 HI F—105)—Minkr's i.ikn for waoks—Ixtkrkhts bovxd—
Nun hkhvivk of oriuixatixo summons.

A lien under the Miner*' Lien Ordinance doea not attach to the 
interest in a mining claim of one who wa* not served with an origin
ating aummona or any of the proceeding*, a* required by such ordin-

3. Statvtks (J II B—117)—Strut coxhtbvctiox of “Mixkrs* Lien
Oriunaxck, Y.T."—Ixvamdatiox for ibrkuilabitiks.

A person must bring himself strictly within the terms of the Miner»' 
Lien Ordinance in order to *ecure the lieneflt thereof, since any irregu
larity in the proceeding* will invalidate a lien claim.
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4. Mixes (8 MI D—95)—Sufficiency of description of mixing claims— YUKON.
Miners' Lien Ordinance, Y.T. _—

A claim for a lien, under the provision* of the Miners' Lien Ordin '• * •1 • 
mice, sullieivntly locate* the mining claims on which it is sought, as 1012 
being in the Yukon Territory, by describing them ns being "all lie low 
Discovery on Thistle Creek and Discovery Claim, and numliers 1, 2. 0, Bradshaw 
4, and 5. above Discovery on Statute (iulch, a tributary on the left »\
limit of Thistle Creek, lie low Discovery." and owned by the defendants, Savcerman. 
who were named a* residents of Thistle Creek, in the Yukon Territory.

5. Mixes (8 IMF—105)—Miners’ lien for ladder—Sufficiency of
notice—Wrongful description of owners and their interests.

A notice of lien under the Miners' Lien Ordinance filed against 
several owners of mining claims, is not vitiated by the fact that in the 
operating part thereof the claim* were referred to as lielongiiig to one 
defendant who was in control of them, where, in a grouping certificate, 
filed under the Placer Mining Act, he was described as being the owner 
of the claims under an agreement for their purchase from hi* co- 
defendant*.

fl. Mines i8 IMF—105)—Miners’ lien for wages—Sufficiency of
STATEMENT OF AMOUNT DUE IN LIEN.

The fact that money, for which a lien i* sought against mining 
claims under the Miners’ Lien Ordinance, was due or to liecome due. is 
sufficiently shewn by a statement in the claim of lien that it was for 
wages due from the defendant* for work and labour done and |»cr- 
fornied for them within the time* mentioned, and that there was no 
period of credit agreed upon.

7. Mines (8 MIF—105)—Miners’ lien for i a hour—Sufficiency of lien
—Compliance with statutory requirements.

A statement in a Hen claim that it wa* for work and lalsmr done 
and performed on and in respect of deserilied mining claim*, is a suffi
cient compliance with the requirement* of the Miners' Lien Ordinance, 
since it i* not necessary to deserilie minutely the different kind* of 
work performed.

8. Logs and logging (8 1—15)—Miners lien ior cutting and sawing—
Sale of lumber iiy owner without knowledge—Miners’ Ordin
ance Act, Y.T.

A lien on a mining claim, under the provisions of the Miners' Lien 
Ordinance, for cutting and sawing log*, will not lie defeated by the fact 
that, without the knowledge of the plaintiff, the owner of the claim 
sold a small portion of the lumlier for u*e elsewhere than on hi* own

9. Mines (8 III F—105—Enforcement of miners’ lien—Procedure as to
mortgages under Miners’ Lien Ordinance, Y.T.

It is not necessary in the first instance to make a mortgagee a 
party to a proceeding for a lien under the Miners’ Lien Ordinance, 
since it is Hullieient to file it against the owner or supposed owners, 
and. after an examination of the record* of the ofiice of the («old Com
missioner. to notify the mortgagee, and in the originating summons, 
make him a party to the action.

10. Mines (8 MIC—9(0—For wiiat work lien attaches—Cooking—
Miners’ Lien Ordinance, Y.T.

Service* performed a* a ..... .. on a mining claim are not of a licnable
nature, under the Miners’ Lien Ordinance.

[Dovi* -. Crown Point Mining Co., 3 O.L.R. fill, followed.]
11. Mines (8 111 It—85)—Miners’ liens — Priorities — Mortgage» —

Miners’ Lien Ordinance. Y.T.
A lien on mining claims filed under the provision* of the Miner*’

Lien Ordinance, can !*• obtained only on an undivided one-half interest 
therein, a* against the holder of a duly registered mortgage of the 
other undivided one-half of the claim.
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12. Minks (§1111$—85)—-Priorities—Mortgagee ix possession—Livbil- 
11Y TO LIENHOLDER—UNDIVIDED ONE-HALF.

A mortgagee of an undivided one-half interest in a mining claim, 
who entered into possession and removed gold dust therefrom, must 
account for one-half thereof to a person who obtained a lien on the 
other undivided one-half of such claim by virtue of a proceeding under 
the Miners' Lien Ordinance.

!•'$. Minks (gill F—105)—Procedure—Personal judgment for amount

Upon upholding the validity of a proceeding for a lien under the 
provisions of the Miners' Lien Ordinance, a personal judgment will 
also be rendered against the defendants for the amount of the lien 
claimed, together with costs.

This is an application by the plaintiffs to enforce a lien for 
work and labour performed in respect of certain mining claims 
on the credit of one of the owners, pursuant to the provisions of 
the Miners’ Lien Ordinance, Y.T.

Judgment was given for the plaintiffs.
J. L. Bell, for plaintiffs.
C. IV. C. Tabor, for defendants J. E. Lilly & Company, mort

gagees.

The defendants G. W. Saucerman and T. D. Davin appeared 
in person.

Macaulay, J. :—This is an application by way of originating 
summons under the Miners’ Lien Ordinance to enforce a lien 
for work and labour performed by the plaintiffs for, and upon 
the credit of, the defendant George W. Saucerman, against 
creek placer mining claims numbers f>, 35, 37, 39, 41, 45, 47, 48, 
52, 53, 55, 56, 57, 59, 61, 63, 64, 65, 97, 98, 99, 100, 101, all be
low Discovery on Thistle Creek, and Discovery Claim and num
bers 1, 2, 3, 4 and 5 above Discovery on Statue Gulch a 
tributary of Thistle Creek on the left limit below Discovery, in 
the Yukon Territory, the mines, dumps of pay dirt, the minerals 
and ores produced therefrom and upon the appurtenances there
to, the lands occupied thereby and enjoyed therewith, and the 
flumes, water rights, siphons, piping, monitors, sawmill plant, 
and the machinery and chattels upon said lands and mining 
claims; the said defendant Saucerman being a part owner of 
the said claims, and also the holder of an option to purchase 
the interests of his co-defendants Henry A. Duggan and Thomas 
Davin, which option was duly registered in the office of the 
Gold Commissioner at Dawson and was in force at the date of 
the commencement of these proceedings; there also having been 
a partnership entered into between the defendant owners, other 
than the mortgagee, for the working of the said claims, and a 
grouping certificate duly obtained and filed in the office of the 
Gold Commissioner of the Yukon Territory under the provisions 
of the Placer Mining Act of the Yukon Territory, and a fur-



4 D.L.R. 1 Bradshaw v. Saucer man. 47!»

ther grouping certificate dated the 28th day of June, 1011, un
der the provisions of the said Act, and filed in the office of the 
Gold Commissioner of the Yukon Territory on the 20th day of 
June, 1011, which said grouping certificate is still in force. Con
sequently, although the work performed by the plaintiffs was 
not performed upon all of the above mentioned mining claims 
still, if the lien of the plaintiffs should prevail, it will apply to 
all the said claims by virtue of the said grouping certificates.

The last day’s labour for which the wages are claimed was 
performed on or about the 27th day of August, A.D. 1011, and 
the claim for lien was duly registered in the office of the Gold 
Commissioner at Dawson on the 0th day of September, A.D. 
1911, within thirty days after the performance of the last day’s 
labour for which wages are claimed.

A certificate of proceedings was duly obtained from this 
Court on the 26th day of October, 1011, and an originating 
summons obtained from this Court on the said 26th day of 
October, 1911, within the time prescribed by section 12 of the 
Miners’ Lien Ordinance, and proper service of all proceedings 
effected upon the defendant George W. Saueerman and the de
fendant T. D. Davin, and also the mortgagees J. E. Lilly & Com
pany.

The defendant II. A. Duggan was not served with the origin
ating summons, or any of the proceedings, as required by the 
provisions of the Act; consequently, no lien, in any event, can 
attach to any interest he may have in any of the above men
tioned properties.

There is no contest between the plaintiffs and the defendant 
George W. Saueerman, who admits the amounts due to the plain
tiffs as claimed, and the time cheeks given by Saueerman to the 
respective plaintiffs and produced and filed as exhibit I in these 
proceedings, verify the claims made by the respective plaintiffs 
against him.

The defendants J. E. Lilly & Company, mortgagees, oppose 
the said lien, however, on grounds of irregularity, and argue, 
through their counsel, that the said lien is invalid on the fol
lowing, amongst other grounds :—

1st. That the lien does not say that Thistle Crevk or Statue 
Gulch are in the Yukon Territory.

2nd. That lien contradictory, as it refers to claims as be
longing to defendant Saueerman exclusively in operative part.

3rd. That lien does not shew that money is due or to become 
due as required by Ordinance.

4th. That it does not shew the work done or wood furnished 
as required by Ordinance.

5th. That it does not shew the nature of the work done.
6th. That it does not shew that there is anything due, or to 

become due, as required by the Ordinance.
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YUKON. Further, that part of the work performed was in cutting 
Y. T.C. Bnd sawing lumber, some of which lumber was not used in

1912 connection with the mining operations but sold to individuals
— not connected with the said mining operations, and that no

Brads haw jjen should attach for such work so performed by any of the 
Saucerman. plaint ill’s where the product of such work was not applied to- 

MnranT" j wart^8 or used in connection with the said mining operations.
It was argued by counsel that when a statute gives a privilege 

in favour of the creditor the creditor must bring himself strictly 
within its terms, and, under the Miners’ Lien Ordinance, a 
special privilege being granted to the plaintiffs, they must bring 
themselves strictly within the terms of the statute, and any 
irregularity in their proceeding* is fatal to their claim.

Authorities were cited by counsel to shew that in actions 
for liens the plaintiffs are compelled to conform strictly to the 
terms of the statute; otherwise their actions would fail.

It is not necessary for me to cite the authorities produced by 
counsel in support of his contention, because I in no way dis
agree with his contention, and unless the plaintiffs have brought 
themselves strictly within the terms of the Miners’ Lien Ordin
ance, under which they arc proceeding, 1 am of opinion that 
their action must fail.

Now let us examine the first objection.
The plaintiffs claim a lien for wages due by George W. Sau

cerman, II. A. Duggan and T. D. Davin “of Thistle Creek, in 
the Yukon Territory, owners of the mining claims hereinafter 
enumerated and situate in the Thistle Creek Mining Division 
of the Dawson Mining District.”

The claims are then enumerated and described as “all below 
Discovery on Thistle Creek and Discovery Claim and num
bers 1, 2, 3, 4, and 5 above Discovery on Statue Gulch, a tribut
ary on left limit of Thistle Creek, below Discovery.”

In my opinion his objection cannot prevail, as it is impossible 
to be misled as to the whereabouts of Thistle Creek or Statue 
Gulch, as the defendants are spoken of as being residents of 
“Thistle Creek, in the Yukon Territory, owners of the mining 
claims situated in the Thistle Creek Mining Division of the 
Dawson Mining District.” It is impossible, in my opinion, that 
any one reading the lien could be misled, or could conclude that 
the said creek or gulch could be situated elsewhere than in the 
Yukon Territory.

The second objection : That the lien is contradictory as it re
fers to claims as Saucerman’s exclusively in operative part. I 
are of opinion that this objection could not prevail as Saucerman 
is described in the grouping certificates as the owner under his 
agreement of purchase from his co-defendants Duggan and 
Davin; (he was in control of the said mining properties) ; and
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that such description of Saucer man is not contrary to the pro
visions of said Miners' Lien Ordinance.

I will now examine the third objection: That the lien does 
not shew that money is due or to become due as required by the 
Ordinance.

Tlie claim of lien itself states that it is “for wages due by 
George W. Saucerman, II. A. Duggan and D. T. Davin, for work 
and labour done and performed on and in respect of the claims 
above enumerated, for. and upon the credit of, the said George 
W. Saucerman.” That the work so performed by the said 
claimants in each case was performed within the times men
tioned in the said lien, as is more fully shewn by tin- claimants' 
time checks ; and describes the amount claimed in each case. The 
time checks verify the statements of the claimants in each par
ticular case.

The claim of lien further states that “there was no period 
of credit agreed on with any of the claimants.”

Although the lien in this respect might have been more 
happily framed, I am of opinion that the plaintiffs, in regard to 
objection number 3, have strictly complied with the terms of 
the statute.

Objection number 4 : The lien states in each particular case 
that the claim is for wages for work and labour done and per
formed on and in respect of the mining claims mentioned in 
said lien, and the evidence in the case shews that this is the fact. 
I believe this is a sufficient description of the work performed to 
comply with the provisions of the statute. There is a multi
tudinous variety of work to be performed by a miner or labourer 
working upon a mining claim, and I do not think it was ever 
intended by the framers of this Act that in claiming a lien it 
was necessary for the miner to describe minutely the different 
kinds of work performed by him upon the said claim; and, in 
my opinion, the statement that it was “for work and labour 
done and performed on and in respect of the claims enumer
ated” was a sufficient description. There was no wood fur
nished by the workmen, nor is any such a claim made by them 
under their lien.

Objection number 5: That it does not shew the nature of 
the work done. The view expressed by me in regard to objection 
number 4 applies to this objection.

Objection number ti: That there is nothing to shew that 
there is anything due, or to liecome due. 1 have already ex
pressed my views in regard to this objection; and in regard to 
all the objections raised, I find that the plaintiffs have brought 
themselves strictly within the terms of the statute; and upon 
examining the lien filed as a whole, and reading it as a whole 
document, 1 am of opinion that no other conclusion can be ar-
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rived at than that the plaintiffs have strictly brought themselves 
within the terms of the statute.

Jn regard to the further objection that all the lumber pro
duced from the logs cut and sawn on the property was not used 
in connection with the mining operations, the evidence shews 
that only a small portion of this lumber was disposed of by the 
defendant Saucerman to persons other than those connected 
with the said mines or mining operations, and in the instances 
where such lumber was so sold it was for the purpose of obliging 
his neighbours, there being no other saw mill in that district; 
and, furthermore, there is no evidence offered to shew that the 
plaintiffs, when performing the work of cutting logs and assist
ing in having them manufactured into lumber, were aware that 
any of this lumber was to be used otherwise than in connection 
with the said mining operations ; and even if Saucerman did 
divert some of that lumber, under the circumstances, in my op
inion, such diversion could not affect the rights of the plaintiffs 
who were not shewn to have had any knowledge other than that 
the said lumber so obtained from the sawing of the logs, was 
to be used in connection with the mining operations being carried 
on, and about to be carried on, upon the said mining property.

It was further objected to by counsel that J. E. Lilly & Co. 
were not made parties to the lien. I am of opinion that it was 
not necessary for Lilly & Company, the mortgagees, to have 
been made parties to the lien in the first instance, as it was pro
per to file the lien against the owner, or supposed owner, of the 
property in the first place, and then, after a due examination 
of the records in the office of the Gold Commissioner, all par
ties interested should be notified, and Lilly & Company were 
duly notified and made parties to the action in the originating 
summons. This, I believe, was the proper course to have been 
followed.

In regard to the claim of the plaintiff, M. McKenzie, for 
$245.50, for services performed as a cook, said claim must he 
disallowed as it is of such a nature as not to be contemplated 
as coming within the provisions of the Miners’ Lien Ordinance 
—see Davis v. ('roivn Point Minina Co., 3 O.L.R. 00, which 
case has been followed in all mining lien cases that have been 
before the Courts in this Territory.

In regard to the other plaintiffs, in my opinion they have 
clearly established a right to their lien for the amounts claimed 
by them, except as to the interest of the defendant Duggan, who 
was not served with the proceedings. Consequently the said lien 
will not attach to whatever interest the defendant Duggan may 
have in the said claims.

There is no dispute as to the validity of the mortgages held 
by the defendants J. E. Lilly & Company. Consequently the 
said lien of the plaintiff's shall only take priority over the said

»

- é.
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mortgages on the said property described in the said lien as to 
an undivided one-half interest in said mining claims, the ap
purtenances thereto, the lands occupied thereby or enjoyed there
with, and the machinery and chattels upon such lands, and as to 
one-half of the output from the said mining claims. The said 
J. E. Lilly & Company having entered into possession of the 
said premises under their said mortgages and obtained a certain 
amount of gold dust will, therefore, be obliged to account for 
one-half of the gold dust so obtained.

There will, therefore, l>e judgment for the ; other
than the plaintiff McKenzie, for the amounts claimed by them 
respectively in the said lien, together with the costs of and in
cidental to registering the lien, as well as the costs of the action.

If the said claims of the plaintiff's are not satisfied within 
one month from the date of the judgment I direct a sale of the 
estate and interest charged with the lien ; also any wood, mach
inery and chattels so charged; to satisfy the said claims.

If such sale is found necessary further directions as to the 
time and manner of the sale shall be given upon application to 
the Court.

There will also be a personal judgment against the defen
dant Saucerman for the full amount of all the plaintiffs’ claims 
and costs.

Judgment for plaintiffs.

J. W. PIGEON et al. (plaintiffs) v. R. F. PRESTON (defendant).

Saskateheican Supreme Court. Johnstone, ,/., in Chambers. July Irt, 1912.

1. Motions and orders (81—4)—Affidavit sworn before summons is- S.C.
SUED—USE ON MOTION FOR INJUNCTION—CONDITION. ------

An nlliilnvit that was sworn on the day before a summons was issued July Bl
in an action, cannot lie read in support of a subsequent application 
for an interim injunction, unless, with the permission of the Court, 
it is taken from the Hies and re-sworn.

[(Sreen v. Prior (188Ü), W.X. SO, specially referred to.]
2. Motions and orders ( 8 I—4)—Vse of further material than speci

fied IN NOTICE OF MOTION ON SUBSEQUENT MOTION TO CONTINUE IN
JUNCTION—Leave.

Where a notice of a motion for an interim injunction states that 
certain affidavits and exhibits will lie read on the hearing thereof, other 
affidavits and exhibits cannot In* read on a subsequent motion to con
tinue such injunction, except with the leave of the Court.

Motion to continue until the trial an interim injunction statement 
granted ex parte.

J. .V. Fish, for applicant.
Alex, lioss, for defendant.
Johnstone, J. :—This action was commenced by writ of sum- Tohnstone. i. 

mons on the 30th of May, 1912. On the 5th of June the plain-

YUKON

Y. T. C. 
1912

Bradshaw

Saucfrman.

Mat aulav. J.

1076



484 Dominion Law Reports. |4 D.L.R.

SASK. tiff obtained an interim injunction against the defendant re- 
s straining the defendant, his agents, etc., until the 19th of June
!Q12 or until such time as any motion to continue such injunction
---- might lie disposed of from distraining the goods and chattels of

Piofxin the plaintiffs in and upon lot seven in block 150, according to 
Preston, the plan of Saskatoon, etc.

In support of the motion for the interim injunction was read 
o n* one, . affi(invit 0f the plaintiff, Joseph W. Pigeon, and certain ex

hibits consisting of copies of a lease from one Buckley to the 
Ktarland, Limited, and of an agreement between the latter and 
the plaintiff. The affidavit referred to was sworn on the 29th 
of May, one day before the issue of the writ.

No leave was granted to use further or other material on the 
motion to continue, but the notice of motion served contains a 
notice that on the return of the motion would be read the plead
ings and proceedings in the cause and the affidavit of the plain
tiff Joseph Wilfrid Pigeon tiled and the exhibits therein referred

The motion by the plaintiffs to continue, after several en
largements, came up before me for hearing on the 18th, when 
the plaintiffs sought to use fresh material in support of the 
motion, and material of which no notice of intention to read had 
been given, consisting of affidavits of R. II. Bertrand (with ex
hibits therein referred to). This was objected to by counsel for 
the defendant, who took exception as well to the reading of the 
affidavit used in the ex parte application for the interim injunc
tion, on the ground that such affidavit was sworn before the issue 
of the writ.

No suggestion or application was made on the par' of the 
plaintiffs that they be given leave to take this affidavit of the 
29th May off the files for the purpose of having it re-sworn, as 
was done in Green v. /'nor (188ti), W.X. 50.

Without the new material sought to be used in support of 
the motion I could not grant the order continuing the injunction 
until the hearing; the material, apart from the objection to the 
affidavit of Pigeon, would be insufficient for that purpose. On 
the authority of Walrond v. Hawkins, L.R. 10 C.P. 842, follow
ing Goodright v. Davids, 2 Cowper 80, with the facts before me 
of the several payments to and the receipt without objection by 
the defendant of these payments of rent, which I think amounted 
to a waiver of the breach of the covenant not to sublet, 1 might 
grant the relief asked for, but I must reject all affidavits at
tempted to be used on the application, affidavits shewing these 
facts—Pigeon’s—because it was improperly sworn, and the other 
two and the exhibits therein referred to, for the reason that 
leave was not given to read these, and the notice of motion 
omitted to give notice of an intention to read them. Some shew, 
at least, of an intention to be guided in practice by the rules of
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Court should l»e in evidence, especially on an application of this 
kind.

The motion to continue will, therefore, he refused, with costs. 
Upon the filing, however, of a properly sworn affidavit in lieu of 
that of the 29th May, an interim injunction may issue restrain
ing the defendant until the 17th of September now next.

Order accordingly.

SASK.

8. C.
1912

Presto.v

Johnstone, J,

WHALEY v. O’GRADY. MAN
(Decision No. 2.)

Manitoba Court of Apprat, Ho well, C.J.M., Richards, Perdue, Camrron,
Haggart, JJ.A. June 24, 1912. C.A.

1. Contracts (6 VI A—111)—Rk-pvbvhase of stock hold—Recovery ok June24.
MONEY PAID.

Where the sales agent of thu defendants, an incorporated company 
em|»owered to engage in the business of company promotion and of 
selling corporate shares, induced the plaintilf to buy shares of another 
company by representing that the defendants luul power to re purchase 
this stock within a certain time if the plaintiff desired to sell, and 
the defendants received the purchase price therefor from the plaintiff 
and afterwards refused the purchaser's demand to re-purchase the 
shares, the plaintiff is entitled, upon surrendering the stock to the 
defendants, to recover the sum paid thereon with interest from the time 
of his demand on them to re purchase, as the contract was unen 
forcealde.

[Whaley v. O'tl rad y (Vo. 1), 1 D.L.R. 224. 19 W.L.R. SHà, reversed 
on appeal.]

Appeal by plaintiff from decision of Macdonald, J.. Whaley statement 
v. O'Grady, 1 D.L.R. 224, 19 W.L.R. 885, dismissing an action 
for damages for breach of an agreement in writing purporting to 
be made by the defendant company through its sales agent to re
purchase from the buyer certain shares of a traction company 
sold by the defendant company to him, part of the consideration 
for the purchase being the agreement sued upon that the buyer 
should have the option of demanding the re-purchase by the de
fendant company from him of the shares at an advanced price 
within a time limited.

The appeal was allowed, with costs, and the judgment of the 
trial Court varied so as to permit the plaintiff to recover what 
he had paid for the stock with interest from the time of his 
demand on the defendants to re-purchase.

W. J. Cooper, K.C., and A. Meighcn, for plaintiff.
J. B. Hugg, for defendants.
Howell, C.J.M. :—It is conceded by all parties that Lyon llow‘" t,J'M 

was the defendants’ agent to sell stock and that the latter was 
a joint stock company empowered by their charter to buy and 
sell stock in joint stock companies and generally to act as finan
cial brokers and agents.
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Lyon filtered into the contract which is set forth in Mr. Jus
tice Macdonald’s judgment, believing lie had power to do so. 
and before lie had any notice of the revocation of the terms as 
to re-purchase. If he had no authority to contract for the re
purchase of the stock, he was at all events, the agent of the de
fendants to sell.

Even if the sale made by Lyon was reconsidered between 
the vice-president Anderson and the plaintiff in Winnipeg it 
seems from the evidence that the sale was made on the same 
terms as the first one and I think this is the finding of the trial 
Judge. He, however, goes on to hold that because of there be
ing no by-law there was no power to add the condition of re
purchase.

Mr. Anderson wrote two letters in the name of the company 
referring to the agreement, as if the original one made by Lyon 
was the real contract for the sale of stock to the plaintiff. These 
letters are dated December 20th, 1910, and January 12, 1011, 
and there is no pretence that the vice-president had not full 
authority to bind the company by the letters.

In the 9th paragraph of the statement of defence, there is a 
distinct statement of record that the sale was made by Lyon 
and that he was the authorized agent to sell and the defendants 
are bound by this, and in that paragraph they repudiate his 
power to make the re-purchase agreement.

On the argument the defendants relied strongly on section 
68 of the Joint Stock Companies Act, and claimed that no by
law required by that section had been passed, and that, there
fore, Lyon got no power under section 64 to enter into that 
portion of the contract relating to re-purchase. Certainly the 
vice-president assumed to give him power so to do, hut let us 
examine the defendants’ contention. Their agent to sell entered 
into a contract that cannot be carried out, without any notice or 
knowledge of this inability to the plaintiff. The company took 
the plaintiff s money and thus carried out part of the agreement. 
If Lyon had defrauded or made any fraudulent representation to 
the plaintiff the defendants would be bound to make it good as 
in Kettleu'cll v. Refuge A.ix. Co., [1908] 1 K.B. 54.1. affirmed in 
[ 1909] A.C. 248, sub nom. Refuge Ass. Co. v. Ketth well.

If the sale was of a chattel and
if the agent has deceived the third party the person so deceived may 
on finding out the fraud retain the chattel and bring an action for 
any damage he has suffered or can insist upon being restored to his 
original position:

Wright’s Principal and Agent, 418. The defendants sent out 
their agent to sell stock and they are answerable for the manner 
in which that agent has conducted himself in doing the business 
which they authorized him to do.
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Lyon represented that the defendants had power to re-pur
chase and would re-purchase this stock, which representation was 
a part of the contract of sale carried out by the defendants, and 
they received the purchase price. I see no difficulty in compell
ing the defendants to restore the plaintiffs to their original 
position.

Upon the plaintiff executing and leaving with the protho- 
notary an assignment of the stock to the defendants or their 
nominee in form to the satisfaction of that officer the defendants 
shall pay to the plaintiff the sum of $1,000 and a further sum 
equal to interest thereon at 5 per cent, from January 10th, 1911, 
to the date of the entry of this judgment, and the judgment in 
the Court of King’s Bench will be varied accordingly and the 
plaintiff must be given the costs of the trial and judgment.

The appeal is allowed with costs.

MAN.

C. A. 
1912

Whaley

O'Grady.

Howell, C.J.M.

IIaugart, J.A. :—I have read the reasons of Ilis Lordship 
the Chief Justice and agree with his conclusions.

The substance of the transaction in question was the pay
ment by the plaintiff of $1,000 for ten shares of stock and an 
undertaking to re-purchase them on a certain future date at an 
advance of 15 per cent.

If, as claimed by the defendants, the agent Lyon had no auth
ority to give this undertaking, or if the defendants under their 
letters patent, or the provisions of the Manitoba Joint Stock 
Companies Act, had no power to make this re-purchase, then 
there was no real agreement between the parties. This $1,000 
is traced into the treasury of the defendants. The plaintiff is 
entitled to recover that sum with interest from the time of the 
demand on the defendants to re-purchase.

The appeal should be allowed.

Iloguart. LA.

Richarde, I’ermk and Cameron, concurred. Richards, J.A. 
Perdue, J.A.

Appeal allowed.
Cameron, J.A.

McCUTCHEON BRICK CO. v. GARDINER.
MAN.

Manitoba King's Bench. Trial before Prvmlcrgast, J. April 15, 191*2.
1912

1. Contracts (61V—345)—Right ok recovery for instalment ovkbiivh 
—Alleged contract of sale in settlement of amount due.

In an action for an overdue instalment of the purchase money 
under an agreement for the sale of land, the defendant cannot set up 
as a defence that he paid the instalment by virtue of a new con
tract with the plaintiffs for the sale to them of an interest in other 
land at a price equivalent to the amount of the instalment sued for; 
where the evidence shewed that the new contract was only in the 
nature of a security and was upon a condition which was not per
formed and there was a total failure of consideration for it.

K.B.
April 15.
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Statement 
Pretidvrgast, J.

Tins action is for $2,620, being one half of the second de
ferred payment due under an agreement for the sale of land 
wherein Albert N. McCutcheon, who suiwequently assigned to 
the plaintiffs, was the vendor, and the defendant Elizabeth C. 
Gardiner, and one Robert Riekerton were the purchasers.

Judgment was given for the plaintiffs.
M. (i. Macncil, and H. L. Deacon, for the plaintiffs.
./. //. Chalmers, for the defendant.

Prendergast, J. :—On the signing of the agreement, which 
was November 15, 1005, the purchasers made the cash payment 
of $2,000 provided for therein, each contributing one half.

On February 15th, 1906, the purchasers made the first 
time payment then coming due, $1,282, each again contributing 
one half.

On November 15, 19(H), the second deferred payment of 
$5,240 then becoming payable, Riekerton paid in cash one half 
of the said amount, leaving due $2,620. The latter is the amount 
sued for, the defendant alleging payment or dealings amount
ing to payment and satisfaction, the true nature of which con
stitutes the issue in this case.

On November 15, 1907, the last payment of $4,967 was duly 
made, Riekerton paying the whole of it out of his own money 
as I understand. At all events, Riekerton, having obtained at 
the time an assignment to himself from Eliza C. Gardiner of 
her interest, McCutcheon gave a transfer of the land to Bicker- 
ton alone.

On January 20, 1910, Albert N. McCutcheon assigned to the 
plaintiff the moneys alleged to be due herein.

I may say at once that all dealings were carried on for the 
defendant by her husband, J. R. Gardiner.

The defendant relies on three documents :—
First. A receipt (Ex. 21, dated November 15, 1906, in the following 

words: "Received from Elizabeth C. Gardiner, through John B. Gar
diner. her agent, the sum of *2.025, Wing in full payment of second 
instalment and interest on KlizaWth C. Gardiner's share due Nov- 
emWr 15, 1900, in the following described property, purchased from
A. N. McCutcheon on XovemWr 15, 190®, viz.: Those portions of 
lots ...,** etc. (as in the agreement for sale), and signed by 
AlWrt X. McCutcheon.

Second. Agreement (Ex. 4) for the sale of a certain section of land 
in tlie Province of AlWrta, dated XovemWr 15, 1900, wherein John
B. Gardiner is the vendor and Edith Ada McCutcheon, wife of AlWrt 
N. McCutcheon, is the purchaser, the total consideration Wing*5.984, 
of which *1,920, is acknowledged to have Wen received at the time and 
the balance to W payable in nine equal annual payments.

Third. An agreement, under seal (Ex. 3) by J. B. Gardiner, dated 
also XovemWr 15, 1900, which reads as follows: "For value received 
I hereby agree to transfer to AlWrt X. McCutcheon, the clear title
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in a 50-foot River lot on Capital Hill, City of Edmonton, in the Pro
vince of Allwrta, the said lot to lie 50 feet by 1-0 feet.”
The section of land referred to in the above agreement 

for sale, was part of a block of over 19,000 acres for which the 
defendant and her husband had an agreement for sale from 
the l nion Trust Co., the consideration therein stated being over 
$140,000. What the defendant and her husband ever paid on 
those lands, does not appear. At all events, in May, 1908, can
cellation notice was served on the latter two, as well as on Mrs. 
McCutchcon, and the land ultimately revested in the l'nion 
Trust Co.

J. B. Gardiner says that on October 6, 1900, on his return 
from a trip to Edmonton, Albert X. McCutchcon told him that 
his wife wanted to buy a section of land in Alberta, that he 
met him two or three times after that and eventually sold him 
the section in question for $9.25 an acre, and agreed also to 
transfer a lot of a sub-division he had in Edmonton for $700. 
He says that the cash payment on this section was put, on the 
basis of $0.00 an acre, at $1,920, which, with $700 for the city 
lot, made $2,020, or the half of the second time payment sued 
upon.

Gardiner says :—
He gave me a receipt and that was all about it. Of course, he ac

cepted this ns payment. The word “security” was never mentioned, 
never thought of. I sold the section and lot just the same as I would 
sell it to any other individual.
The last statement, however, cannot be absolutely correct, 

for the fact that the cash payment on this section and the price 
put on the city lot amounted exactly to the half instalment 
then just due on the prior agreement, could not be a mere 
coincidence.

Gardiner says also:—
As to the numlier of the lot not being there. I told him to come up 

and select it or 1 would select it. I selected lot 4 in block 27 and 
offered him a transfer of it, but he would not take it, and the lot 
is still there.

MAN.

K. B. 
1912

Me-
CVTCHEON
Brick Co. 

(Jardiner.

I’mulergait. J.

Counsel for the defence also laid stress on the fact that the 
second agreement for sale (Ex. 4), is also an agreement to pur
chase, Mrs. McCutchcon, who signed the same, covenanting 
therein to pay the balance of the $5,984, in nine annual pay
ments.

Albert X. McCutchcon’s evidence is to the following effect : 
Bickerton having paid half of the second deferred payment in 
question, the defendant was unable to pay the other half, and 
her husband offered to sell him this section and a lot. McCut- 
cheon says he refused. Gardiner then said : “If you take them, 
1 will guarantee to sell them in two months and give you your 
money,99 to which McCutchcon says he replied that he would 
hold it a couple of months as security if he (Gardiner) could 
sell them in the meantime, and he agreed.
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man. J. B. Gardiner, was using at the time the office of his bro-
K.~B. tlier Richard W. Gardiner, and it appears it was the latter who 
1912 prepared the agreement for sale (Ex. 4), the undertaking to
---- transfer a lot in Edmonton (Ex. 3), and probably also the re-

Cutcueon ce*P* (Ex. 2). McCutcheon says he found the papers all pre- 
I!kk k Co. pared at Richard W. Gardiner's office. McCutcheon asked that 

c- the name of the purchaser in the agreement for sale as then 
iabdixkb. ^rawn, changed from his own to that of his wife, which was 

prcndergait, j. done, and he took the agreement to his wife and had her execute 
it. McCutcheon says that when J. B. Gardiner asked him to sign 
the receipt (Ex. 2), saying that he required it to shew Bicker- 
ton. that he objected at first ; but that he finally signed it on 
Gardiner’s representation that Bickerton was very particular 
and hard to satisfy in such matters, and his repeated assur
ances that he would sell the section in two months. He says, 
moreover, that two months after the last dealings, lie went to 
see J. B. Gardiner about payment, but that the latter told him 
that he could not make any sales and had no money.

1 have already stated that the section had in the meantime 
reverted to the I’nion Trust Co. McCutcheon also says that 
the defendant and her husband promised him repeatedly that 
they would repay him.

J. B. Gardiner says in this respect : “He kept after me five 
or six years, and he hounded me so much that I told him, if I 
could sell certain properties, I would pay him,” and in his 
examination for discovery, to question 140: “Did you otter pay
ment to him afterwards?” he replied : “I don’t know, he has 
been after me so much that I told him I would, perhaps.” Mc
Cutcheon also denies having ever offered a transfer of the 
Edmonton lot.

McCutcheon states that when Bickerton made the last pay
ment in November *07, and asked for a transfer, he called his 
attention to the that there was one half of the second time 
payment not \ > made, and that Bickerton then gave him a 
guarantee by letter that he would see him paid. McCutcheon 
swears that he shewed that letter to J. B. Gardiner, who took 
it with him and never returned it. The latter admits having 
received from McCutcheon a letter written by Bickerton, but 
says that it was about unimportant ’uatters and that he mislaid 
or destroyed it.

McCutcheon further says, in explanation of Mrs. McCut
cheon ’s covenanting to pay in the second agreement : “She 
would not be called upon to make the annual payments or pay 
anything, as Gardiner was to sell the section within two 
months.”

With nothing else before me than the conflicting testimonies 
of McCutcheon and Gardiner, I would very probably find for the 
defendant, whose contention is undoubtedly supported by the 
documents as far as they go.
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But there is also the evidence of Richard W. Gardiner, which 
I take to be distinctly favourable to the plaintiff. He says in 
substance: “I was running that office, and my brother was 
coining in a great deal. The negotiations were carried on 
there. My brother told me the deal, and brought McCuteheon, 
and asked me to assist them with the papers. My brother and 
Bickerton had bought property from McCuteheon; an instal
ment was due; Bickerton was ready to pay but not my brother, 
and he was working some deal with McCuteheon to tide it over. 
McCuteheon evidently did not want the property; he wanted 
cash; but my brother said he would undertake to sell the pro
perty and give him the money in a very short time, within a few 
mouths, as I supposed.

The plaintiff also raises the issue in reply that J. B. Gar
diner could not make title for the section of land, which I think 
is fairly well established. There is, moreover, nothing to shew 
what value should l>e put on the lot referred to but not par
ticularized in Gardiner's undertaking (Ex. 3), and even the 
locality of which McCuteheon knew nothing about.

Of course, McCuteheon was more ill-advised than I could 
express in not taking a proper declaration from Gardiner, and 
the plaintiffs have surely a very grave obstacle to surmount in 
the three documents produced (Exs. 2, 3, and 4).

I believe, however, that the evidence, strengthened especially 
as it is by the testimony of Richard W. Gardiner, warrants the 
conclusion that the last agreements were only in the nature of 
security, that at most they were conditioned upon Gardiner 
selling within two months which he did not do, and that there 
was a total failure of consideration for the alleged new con
tract.

There will be judgment for the plaintiffs, with costs.

Jmhjmt nt for plaintiffs.

THE KING v. McLEOD.

ttritinh Columbia Court of Appeal, Macdonald, CJ.A., Irving and 
Martin, JJ.A. June 4, 1912.

1. DAMAGES (8 III A 5—S.'i)—BREACH OF CONTRACT OF EMPLOYMENT—“At
THE RATE OF” A FIXED HI M VF.R ANNUM.

Under an employment “at the rate of” a stated sum |»cr annum, 
the salary is apportionalilc, ami upon the discharge of the employee 
before the expiration of the year, lie is entitled only to sueh propor
tionate part of his salary as he has actually earned.

2. Master and servant (SIC—10)—Kmi’I-oyke of tiie Crown—Pay
ment OUT OF FEES UP TO FIXED ANNUAL AMOUNT—DlSCIIARUE OF 
EMPLOYEE—Mode of computing compensation.

Where the statute (R.S.C. eh. 11.1) fixed the salary of a harbour 
master, whom the Crown could dismiss at any time, “at the rate of” 
$000 per annum, and provided that he should, on Dec. 31 of each year,
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Macdonald,
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pay to the Crown all harbour fees collected 'during the year, less his 
compensation, and that if the amount of fees should be less than 
$1101). the lesser amount should constitute his salary, he can, upon 
his discharge after serving the first month of a year, retain as remun
eration $00 only, the proportionate share of his annual salary he had 
actually earned, and not $22!» in fees collected during the previous 
month, as his compensation will ils* determined by the contract of em
ployment. and not by the manner and time of accounting for the fees 
received by him.

[Itontoii Devp Sea Pithing Co. v. Antrll, L.R. 30 Ch. D. 339, re- 
ferred to. 1

An appeal by the defendant from judgment in favour of 
the Crown, in an action to recover fees collected by the defendant 
as harbour master of Vancouver, less his proportionate share of 
the same as salary.

The appeal was dismissed, Martin, J.A., dissenting.
The defendant was, on the 1st February, 1909, dismissed from 

his office of harbour master of the Port of Vancouver. The 
reason assigned in the letter of dismissal was “to promote effi- 
eieney in the public service,” and he was informed that a succes
sor was appointed to take over his office from that date.

By statute, R.S.C. eh. 119, and the order in council appoint
ing him. his salary or remuneration is fixed and the manner of 
payment provided for. He was to receive a salary not to exceed 
“the rate of six hundred dollars per annum” and was required 
to pay over to the Minister of Finance the harbour fees collected 
by him each year on the 91st December, after deducting his 
salary therefrom, and it was provided that if these fees fell short 
of $600, then such lesser sum should be his salary.

The defendant collected in the month of January, 1909, fees 
to the amount of $229, and claims to retain the same. This action 
was brought to recover all but $50 thereof, that sum being re
garded by the Crown as the proportion of salary apportionable 
to the period in that year during which the defendant held the 
office.

Sir C. II. Tuppcr. K.C., for appellant.
I). (I. Mat (loin II, for respondent.

Macdonald, C.J.A. :—No provision is expressly made by 
statute or regulation for the case which has arisen here. If the 
defendant’s contention be right, then if he collected $1100 in 
January he would be entitled to retain it; or if he collected $000 
on the 1st day of January, and were then dismissed, he would 
have the right to retain it. Counsel for defendant conceded that 
that would follow if his contention in this action is upheld. I 
do not think this is the true construction to Ik* placed on the 
provisions of the statute. It is conceded that the Crown had 
the right to dismiss with or without notice. The dismissal there
fore was rightful. I think the fees collected by him belong to 
the Crown, and not to him. subject only to his right to deduct 
his salary therefrom., This was merely the mode of payment of



his salary, and does not, I think, enlarge the defendant's right. 
What then would have been his position had he had no right to 
pay himself out of the moneys collected, and had brought action 
for salary claimed to be due him at the date of his dismissal? 
Could he have recovered more than a proportionate part of the 
$600! I think not. Here the Crown concedes his right to a 
proportionate part of the $(>00, and to more than that 1 do not 
think he is entitled.

1 would dismiss the appeal.
Irving, J.A.:—The salary of the harbour master is to he 

such sum not exceeding $(>00 as the Governor in Council shall 
fix, provided that if the fees in any year do not amount to the 
sum fixed then he is to accept as his salary for that year the 
amount he collects.

The defendant, who held the position of harbour master, was 
dismissed on the 8th January, 1900, and a dispute has arisen as 
to the amount of salary the defendant was entitled to in respect 
of his services subsequent to the 31st December, 1909. During 
January, 1910, prior to his dismissal, he had received in fees the 
sum of $2129. and the department is willing that lie should deduct 
therefrom as salary the sum of fifty dollars, but claims that he 
should remit to Ottawa the balance, $179, to form part of the 
consolidated revenue fund.

The order in council (p. 11) is “that the remuneration of 
Captain McLeod (shall) Ik» fixed at the rate of $600 per annum 
of the fees collected.” Counsel for the Government says this 
means $50 per month. The defendant says that he is entitled to 
hold all fees collected by him sulisequent to last date fixed by 
statute not in excess of $600. I think there are two separate and 
distinct things—the amount of his salary, and the accounting for 
fees. The amount of his salary is not to be determined by the 
manner and time of the accounting for the fees. On his removal 
for office he, like any other agent, must at once account for all 
fees received. His salary must be determined according to the 
contract of employment. It, like all contracts of service with the 
Crown, except where otherwise provided by statute, was liable 
to bo determined at any time.

If we read the contract into the statute and order in council, 
we would find it would run thus:—

“The Crown agrees to employ Captain McLeod as harltour 
master during its pleasure. Captain McLeod's salary will be 
at the rate of $600 per annum.”

The question of a manager's salary was discussed in Boston Deep 
Sea Fishing Vo. v. Ansell, 39 Ch. 1). 339. There Ansell’s salary 
was during the broken period of 1885 at a rate varying with the 
business done. After the 1st January, 1886, his salary should 
be “after the rate of £800.” The practice was to pay quarterly. 
“The agreement says he is to have a salary after the 1st January 
at the rate of £800 a year. That, to my mind,” said Cotton,
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L.J., “is a contract for a yearly service and a yearly payment.” 
Bowen, L.J., at p. 366 said: “He was to he paid at an annual 
rate.” Had this case been the case of an ordinary yearly em
ployment of a person by an individual, and not an employment 
by the Crown ; and bad the determination been dismissal for 
misconduct, instead of by removal in the interest of economy, 
Captain McLeod would not be entitled to anything.

The contract living with the Crown at pleasure, if the salary 
were simply so much per annum, the defendant would lie entitled 
to nothing if he were discharged during the year. It was to 
prevent such an injustice the words “at the rate of” were intro
duced. This expression “at the rate of” carries with it the idea 
of apportionment, and I think is very happily used where the 
relation of employment is at the Crown’s pleasure.

I think Captain McLeod’s contention fails, and that the ap
peal should lie dismissed.

Martin, J.A. (dissenting) :—This is a peculiar case and 
unless the exact position of the plaintiff is clearly understood, 
there is danger of a misapplication of legal principles to his 
case, which are really foreign to it.

Secs. 861, 86.1 and 866 of the Canada Shipping Act, R.S.C. 
(1906), ch. 113, which govern the payment of harbour masters 
“solely by the fees hereinafter mentioned” are as follows:—

*61. The harbour master shall be remunerated for his services, 
solely by the fees hereinafter mentioned, or such portion thereof as 
he is, from time to time, authorized to retain by the regulations 
made by the Governor in Council under this Part.

865. The salary or remuneration of each harbour master shall, from 
time to time, be fixed by the Governor in Council, but shall not ex
ceed the rate of six hundred dollars per annum, and shall be sub
ject to the provisions hereinafter contained.

866. The harbour master of each port shall pay over, as soon as 
possible after the thirty-first day of December, in each year, to the 
Minister of Finance, to form part of the Consolidated Revenue Fund, 
nil moneys received by him for fees under this part, during such year, 
after deducting therefrom the salary or remuneration fixed as afore-

2. If the moneys received by him for fees in any year amount to a 
less sum than is so fixed, then such less sum shall be his salary or 
remuneration for that year. •

The order-in-Council of 14th January, 1897, by which he was 
appointed, provided, somewhat ungrammatically, “That he re
ceive as remuneration at the rate of $400 per annum, of the fees 
collected by him from vessels entering the port.”

By order-in-council* of 16th April, 1898, this amount was 
increased to $600.

It will be observed that the sole obligation cast upon him in 
the way of accounting for “moneys received by him for fees” is 
to pay over “as soon as possible after the 31st day of December” 
the said moneys “after deducting therefrom the salary or remun-
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eration fixed as aforesaid,” and if he did not collect enough fees 
to make up the full amount allowed to him he had to lose the 
difference. Hut on the other hand, if he collected the full 
amount within the first month of the year, or the first day, he 
could pay himself in full at that time and continue to collect 
and use for the balance of the year, all the fees that he lawfully 
could get into his hands, and no one could call upon him to 
account therefor till the period fixed by statute had arrived. 
Also, he might not he able to collect anything at all till the last 
month, or even then only a small amount, or nothing, ire vessels 
might he prevented from “entering the port” wholly or in part, 
all of which shews that there was no fund to which he could, 
on the one hand, look for payment, or to which the Crown, on the 
other, could resort to pay him. It follows from this that no 
question of “current” salary or “apportionment” or “rate- 
ability” of salary, or “quantum meruit” can possibly arise, 
here, because unless there was a fixed and regular fund avail
able at the end of each month out of which an arbitrary monthly 
apportionment (as contended for by the Crown) could be made 
effectual, then there is no ground for fixing a regular period, 
weekly, fortnightly, or monthly, for the payment of the plain
tiff at any “rate” whatever, otherwise it must be contended 
that the plaintiff could on his part call upon the Crown to 
pay him at the rate of $50 per month, at the end of every month, 
w'hieh is untenable. The fact is clear that his remuneration 
was not a regular and periodical one in any sense, but a wage 
of opportunity and once he got the full amount of his salary 
for a year in his pocket he could not be compelled to give it up 
by the method of discharging him the following day, or by 
abolishing the office, which well illustrates the point, because I 
do not think that it would be seriously contended that in such 
case he could Ik1 compelled to refund anything under $600. 
On his side the plaintiff took the chance of working perhaps 
a year for nothing, and the Crown took a similar chance of his 
paying himself at an early stage. There is nothing unfair in 
this, because the plaintiff ran the risk of being discharged at 
any time without cause assigned, and the Crown might use his 
services for six or eleven months and then discharge him with
out a cent in his pocket. In such unusual circumstances as 
these at bar it is only fair.to hold that it must have been in 
the contemplation of the parties that these risks, or chances, 
should he reciprocal : one does not like to think that the Crown 
would make a contract or create a relationship by which it would 
take all the benefits and no chances and its servant all the dis
advantages and all the risks.

Viewed in the light of the statute and circumstances the ex
pression (in sec. 865) “shall not exceed the rate of six hundred 
dollars per annum” presents to my mind no more difficulty than
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it takes to decide that the words “at the rate of” or similar 
expressions, as used in cases on contracts for fixed periods, have 
no application to this case.

The language, in sec. 865, before us is not that the plain
tiff shall he paid “at the rate of” etc., but that his remuneration 
“shall not exceed the rate of $600; this is simply putting a limit 
upon the amount he may retain, and the word “rate” in such 
circumstances and in such context has and can legally have 
no more or further meaning than “sum” or “amount,” and 
should consistently with legal principles be given that obvious 
construction.

Rut even if it he held that some “rateable” effect should 
be given to the words that view can clearly be satisfied by con
struing them to mean that, though the office was one at will and 
payable by fees, and might (and did) continue from year to 
year, yet in no one year was it to exceed the annual rate of 
$600.

1 find no weight in the arguments that the plaintiff might 
in the first month have collected $600, and then refused to per
form his duties; or that if the Crown discharged him, say within 
3 months after he had collected $600 and appointed another in 
his place that the Crown might have to pay the remuneration 
twice over. It must be assumed that he was a trustworthy and 
capable servant, and if the Crown chose to prevent him from 
discharging his duties that is its own affair. The reason assign
ed here for his dismissal—“to promote efficiency in the public 
service”—carries with it no stigma and is consistent with the 
view, that the increasing responsibilities attached to a rapidly 
growing port required an official of a higher grade than 
formerly. The payment of a public officer by fees proceeds upon 
the assumption that all" the fees he receives while he holds his 
office are, and have irrevocably become his property, and there 
must he clear and unequivocal language to change this principle 
and require him to hand over moneys which have come into his 
hands before his office is taken from him. 1 can find nothing 
in this statute to detract from this plaintiff’s ordinary and 
well recognized rights. The mere fact that there is a limit placed 
upon the amount of fees he may retain for himself does not 
alter the principle or change the fundamental difference be
tween his relationship to the Crown and that of periodical 
salaried officers in the true meaning of that term. Such a form 
of remuneration, in my opinion, is fundamentally opposed to 
the incidents of. or principles attaching to. a yearly or monthly 
salary or hiring, and I think that it is legally impossible to 
convert this relationship into a payment per quantum meruit, 
which is the real basis of a pro rata payment.

In my opinion, with all due deference to the contrary views 
of my learned brothers, this appeal should be allowed.

Appeal dismissed, Martin, J.A., dissenting.
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George W. WRIGHT ! plaintiff, appellant i v. J. H. EDWARDS 
I defendant, respondent i.

Sa ë knt chi'ira n Supreme Court. Wet more. CJ.. XeielandH ami Lamont, 
July 15, 1012.

1. Contracts i JS II 1)4—190)—Dii.i.im, wki.l—Abaxmixmfxt Tiinornii 
negligence—Second well dig—Liability of landowner.

Where, n* the result of his own negligence, the plaintiff was com- 
pelleil t<i abiixlon a well he had sunk for the defendant under an 
agreement to do so for a stated price per foot, hut with no stipulation 
that lie should go to any particular depth to obtain water, and with
out a new agreement, but with the knowledge and consent of the de
fendant. lie la-gan another, which, after going a considerable depth, he 
also abandoned without finding water, the defendant is answerable 
only for drilling the second well, since it became necessary to do so 
as the result of the plaintiff's own negligence.

Appeal hv plaintiff from the judgment of Johnstone, J., in 
so far as it disallowed a portion of the plaintiff’s claim for 
drilling two wells.

The appeal was dismissed.
T. I). Brown, for appellant.
IV.,/. Leahy, for respondent.

The judgment of the Court was delivered by

La mont, J. :—The plaintiff sues the defendant for $1,086.55 
under a contract by which the plaintiff was to sink a well for 
the defendant at a certain price per lineal foot. lTnder the 
provisions of the agreement the defendant was to find when 
required a sufficient amount of easing for the said well. The 
plaintiff commenced operations, and sunk a hole to a depth of 
210 feet, when a section of the easing which he was putting in 
broke and blocked up the hole. The plaintiff then exploded a 
stick of dynamite in the hole, but this only destroyed another 
section of the casing and left the hole useless as a well. The 
reason the first section of the casing broke was, according to the 
evidence of the plaintiff himself. Iieeause it was crooked, and 
when being straightened by being driven down the five-inch hole 
it broke. The plaintiff claimed the casing was poor and that he 
told the defendant so. After the casing broke in the hole the 
plaintiff saw the defendant and told him about the trouble, and 
with the defendant’s knowledge and consent began another hole 
close to the place where he put down the first one. He sunk this 
hole to a depth of 365 feet, when he quit without getting water. 
Under the terms of the contract the plaintiff was not obliged to 
dig any particular nor was he to get water suitable in
quality or quantity for the defendant’s purposes. The defend
ant had paid $175 during the sinking of the first hole, but re
fused to pay any further sum. The plaintiff then brought this 
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SASK. action. It was tried before my brother Johnstone, and he gave
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judgment for the value of the work done in digging the second 
hole, but refused to allow the plaintiff the balance claimed for

WllOHT
digging the first hole, although lie allowed him to retain the $175 
he had received therefor. From this judgment the plaintiff now

Edwards. appeals to this Court. There was no cross-appeal as to the $175
Lnmont, J. paid on account of the work done in the first hole.

1 am of opinion that this appeal must be dismissed. The 
agreement only provides for the digging of one well. Doth 
parties, in giving their evidence, testified that there had been no 
new agreement in respect to the second hole. In his statement of 
defence the defendant alleges that the first hole was rendered 
useless by reason of the plaintiffs negligence in drilling it In 
reply to this the plaintiff contented himself with alleging that he 
ceased drilling the first hole and drilled the second at the request 
of the defendant. The evidence does not support this allegation. 
It goes no further than to shew that the plaintiff drilled the 
second hole with the knowledge and consent of the defendant, 
but it does not shew any agreement on his part to pay for more 
than one well, It also shews, ns alleged in the statement of 
defence, that the first hole was rendered useless by the negligence 
of the plaintiff. He put in crooked casing which he knew was 
unfit for the purpose, with the result that the hole was blocked 
and had to he abandoned. The digging of the second hole must 
he considered as in substitution of the first, if it was, as the 
plaintiff alleges, sunk under the original contract and not as the 
result of a new agreement. It being in substitution of the first 
hole, and having been rendered necessary through the plaintiff’s 
own negligence, the defendant in my opinion cannot be called 
upon to pay for the first hole.

The plaintiff's appeal will, therefore, he dismissed with costs.
Plaintiff's appial dismissed.

SASK. BRAITHWAITE v. BAYHAM.

1912
Saslafrhrinin Supreme Court. Wetmore, C.J.. Xewlanda, Johnstone amt 

Lamont, JJ. July 15, 1012.

July 15. 1. Sale (fill H—tltbi)—Assignment of lien note—Right of payee to
IIRINU ACTION ON.

The fact that a lien note was assigned hy the payee will not prevent 
him maintaining an action thereon, notwithstanding it was not re
assigned to him in writing before suit was Itegun. where the assign
ment was to a hank as security only.

[Covert v. Janzen. 1 Sask. L.R. 429, followed.]
2. Sale (8 III B—-Otto) — Right of lien note holder to retain expenses

ON A RE-SALE—FAIR AND REASONABLE.
In order to justify the retention by the holder of n lien note upon a 

re-sale of the chattels for which it was given, of the expenses of re
taking them, he must shew that the charges were fair and reasonable, 
and they were actually paid or incurred by him.
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3. Notice (§ I—8)—Necessity of personal service of notice to maker
OF LIEN NOTE OF RE SALE OF CHATTELS.

Where (lie maker of a lien note, upon the re-taking of the goods or 
chattel* for which it was given, had actual notice of the re-sale thereof 
within the time required hy statute, personal service of notice thereof 
is unnecessary.

4. Damages (§111 A4—80)—Breach of warranty—Sale of stallion—
Measure of compensation.

The measure of damages for the breach of warranty on the sale of 
a stallion that he was a (10 per cent, foal-getter, is the service charges 
the purchaser lost by reason of a large number of mares served by 
the horse, not proving to be in foal.

5. Damages (§ IV—370)—Maker of lien note—Treble damages—Costs
AND EXPENSES OF SEIZURE—R.S.S. (1000). CH. 51.

The maker of a lien note cannot recover treble the amount taken hy 
the holder of the note for costs and expenses of a seizure of the chat
tels for which the note was given, as provided by R.S.S. (1000), ch. 51. 
where the note provided that the maker would pay “all reasonable 
cost* of collection, including Court costs and bailiff's fees"; such 
agrément is a waiver of the lienefit of the statute.

[Union Hank v. McHuyh, 14 Can. S.C.R. 473. applied.]

sas:;.

s. c. 
1012

Appeal by defendant from the judgment entered at trial in statement 
favour of plaintiff in an action for balance of the purchase price 
of a horse. The plaintiff Braithwaite sold the defendant Bay- 
ham a horse for the sum of $400 for which the defendant gave 
the plaintiff a lien note. The sale was made on the first day of 
April, 1910, the note was due December 1st, 1910. Nothing was 
paid on the account of the note and on February 7th. 1911. the 
plaintiff seized the horse and sold it on March 4th, 1911, for the 
sum of $310 and from this amount the plaintiff deducted ex
penses as follows :—

Bringing bor.se in 30 miles ...................................... $14.00
Livery hill ....................................... .. 26.00
Sale expense* ........................................................... 15.50
Warrant and solicitor’s charges.......................... 9.00

$04.30

and gave the defendant credit for $240.5(1 and issued a writ for 
the balance of the purchase price of the horse.

The defendant in his defence alleged that the note had been 
assigned to the Canadian Bank of Commerce and the plaintiff 
was not therefore entitled to sue on it. The defendant further 
claimed that the plaintiff was not entitled to charges deducted 
amounting to $64.50 hut was willing to allow him $5. lie also 
set up in his defence that he had not received sufficient notice of 
the sale of the horse. The fact was he received a letter notify
ing him of the sale, by registered mail, hut had never been 
personally served with notice. Tic also counterclaimed for dam
ages alleging that the horse was not as represented.

The action was tried before a Judge of the District Court 
who directed judgment to he entered in favour of the plaintiff 
as claimed which was the balance of $400 after deducting the
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credit of $245 mid allowed the plaintiff his costs of suit and 
found for the defendant on the counterclaim and allowed him 
$75 damages thereon. From this judgment the defendant ap
pealed.

The appeal was allowed and judgment below varied.
T. />. Brown, for appellant.
IV. ,/. Leahy, for respondent.
The judgment of the Court was delivered by
Lamont, J. :—In this appeal the following questions pre 

sent themselves for consideration :—
(1) Is the plaintiff debarred from recovering by reason of 

the fact that the lien note or agreement on which he has sued 
was assigned by him to the Canadian Hank of Commerce and 
there was no reassignment in writing of the same to him by the 
bank before action brought?

(2) Was the notice of the sale of the horse given by the 
plaintiff to the defendant sufficient to satisfy the requirements 
of the statute? and

(3) Should the damages awarded on the counterclaim be 
increased ?

The first of the above questions is. in my opinion, answered 
in the negative by the judgment of this Court in ('overt v. Jan
zen (No. 2). 1 Sask. L.R. 429. where it was held that a plaintiff, 
under circumstances somewhat similar to those in the present 
case, was entitled to maintain his action. The plaintiff is therefore 
entitled to recover the balance due on the lien note with inter
est, less the amount lie received for the horse on the sale of it 
after the plaintiff had retaken possession. The amount recov
ered was $310.00. hut the plaintiff claimed to lie entitled to de
duct from the amount the sum of $04.50 expenses in connection 
with the taking possession, keep and sale of the horse. This 
amount to the extent of $59.50 was disputed by the defendant 
as not being recoverable within the statute. Charges to the 
extent of $5.00 were admitted to be properly deducted. No 
evidence whatever was given as to the reasonableness of the 
charges made, nor that they were ever incurred or paid. In 
order to be entitled to retain moneys received on the ground 
that they were paid out for expenses, it is necessary to prove 
that the charges were legitimate ones and the amounts fair and 
reasonable. Until this is done they cannot be allowed. The 
defendant is therefore entitled to be credited with the $310.00 
received less $5.00 admitted by him. There will be judgment 
for tbe plaintiff on the claim for $431.75. less $305. net amount 
received from the sale, that is. judgment for $120.75.

As to the second of the above questions, the evidence shewed 
that the defendant had actual notice of the sale from the plain
tiff for the period required by the statute. This is sufficient.
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The defendant counterclaimed for damages for breach of an s__- 
alleged agreement on the part of the plaintiff that he would for- s. C.
ward to the defendant a pedigree shewing the name and descrip- 1912
tion of the stallion purchased as a purebred pedigreed Clydes- 
dale stallion, immediately after the sale to him. at least in ample wxm: 
time to allow the defendant to register the pedigree in the De- »'• 
part ment of Agriculture for this Province and to obtain a certifi- IVxAllAM' 
eate that the stallion was purebred under the provisions of the Limont. j. 
Horse Breeders Act before the season for travelling the said 
stallion in 1910 should arrive. The evidence does not satisfy me 
that there was any such agreement, and 1 find that there was no 
such agreement.

The defendant also counton ' for breach of an alleged 
warranty whereby the plaintiff warranted the stallion to 1m* a 
purebred Clydesdale stallion. 1 also find that there was not any 
such warranty.

The defendant also counterclaimed for damages for breach 
of an alleged warranty whereby the plaintiff warranted that the 
stallion was a sixty per cent, foal-getter. The evidence estab
lishes that the plaintiff did so warrant the stallion, and I find 
that there was a breach of that warranty. I find that the 
stallion was put to 65 mares, only 23 of which proved to he in 
foal. There were therefore sixteen short. Allowing the defen
dant $12 for each foal short, being his charge for service of the 
horse to ensure foal, would amount to $192. I am of opinion that 
this is a proper amount to award as damages. This is special 
damage, but it is claimed specifically in the counterclaim, and it 
naturally arises from the breach of warranty complained of. It 
is not prospective damage. It is the only species of damage 
claimed for such breach, and it not. therefore, necessary to 
discuss the matter of any other damage.

The defendant has also counterclaimed under ch. 31 of the 
revised statutes of Saskatchewan to recover treble the amount of 
money taken by the plaintiff for costs and expenses in making 
a seizure of the stallion under the lien note. In the lien note 
the defendant agreed to pay “all reasonable costs of collection 
including Court costs and bailiff’s fees." In I’nion Haul,- v.
McHugh, 44 Can. S.C.R. 473.* it was held that where the defen
dant had agreed to pay all costs and expenses incurred by the 
mortgagee ... in consequence of sale or removal of the 
mortgaged property, the provisions of the statute as to treble 
damages did not apply because by such agreement the mort
gagor must be taken to have waived such provisions. This case 
is binding on us. and the defendant cannot therefore recover the 
damages claimed.

*f '/non Hank v. McHugh, 44 Can. S.C.R. 47:1. followed Itnlmni v. Higgar,
1 K.R. «190, and reversed McHugh v. I'ninn Haul:. .*{ Alta. L.R. 160. 

on this point.

14
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K.C.
1012

so as to allow the plaintiff judgment on the claim for $126.75 
with costs and the defendant judgment on the counterclaim for
$102 and costs of the counterclaim on the cause set out in para
graph 3 of the counterclaim, with the right of set-off.

The plaintiff will pay the defendant his costs of this appeal.
Appeal allowed anil judgment below varied.Lanioiit, J.

CAN. THE SHAW1NIGAN HYDRO-ELECTRIC COMPANY (defendants, appel 
lantsi v. THE SHAWINIGAN WATER AND POWER COMPANY

S. c.
1012

(plaintiffs, respondents).

Camilla Suprcim- Court, Sir Charles Fitzpatrick. CJ.. Davies. Idington,
Feb. 20. Duff, and Anglin, JJ. February 20, 1912.

1. Municipal corporations (g 11 F—272)—Purchask ok electric light
PLANT OUTSIDE BOUNDARIES.

Under see. 5281 R.S.Q.. 1909, providing that a municipal corpora 
tion shall have “jurisdiction for municipal and police purposes and 
for the exercise of all the powers conferred upon it. over the whole 
of its territory, and also beyond its territory in special cases where 
more ample authority is conferred upon it,” a town has no authority to 
establish a light and power plant beyond its boundary unless there 
is something in the sjiecinl Act by which the power is conferred 
indicating an intention that it is to be exercised beyond the municipal 
limits, and therefore, a by-law of the town authorizing the purchase 
of such plant so situated is invalid in the absence of statutory 
authority.

Statement An appeal by the plaintiffs from the judgment of the Que
bec Court of King’s Bench, appeal side, Q.R. 19 K.B. 546, re
versing the judgment of the Superior Court, district of Three 
Rivers, annulling a by-law of the town of Shawinigan auth
orizing the purchase of the electric light and power plant of 
the Shawinigan Hydro-Electric Company and perpetually re
straining the town and its officers from giving any effect thereto.

The appeal was dismissed.
By the judgment appealed from the municipal by-law in 

question, authorizing the purchase of the electric light and power 
plant of the Shawinigan Hydro-Electric Company, was quashed 
and the municipal corporation of the town of Shawinigan Falls 
and its officers were perpetually restrained from giving any 
effect thereto. The municipal corporation submitted to the judg
ment of the Court of King’s Bench and the hydro-electric com
pany took the present appeal.

A previous application to the Supreme Court upon an unsue 
cessful motion to quash the appeal is reported, Shawinigan 
Hydro-Electric Co. v. Shawinigan Wale r and Power Co., 43 Can. 
S.C.R. 650.

The issues raised are stated in the judgments now reported.
Aimé Geoff non, K.C., for the appellants.
F. Meredith, K.C., and Holden, for the respondents.
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The Chief Justice.:—1 agree that this appeal should be can. 
dismissed with costs. s. <

191*
Davies, J.:—This was an action brought to annul a by-law —

passed bv the council of the town of Siiawinigan Kails authoriz- '"awinkian * • iiyiiuuing the purchase from the appellants of immovable property Ki.kutriv

with a power-house and plant thereon for $40,750, the property ('•>. 
being admittedly situated outside of and beyond the territorial S|HW'1N,(;XN 
limits of the town. The sum of $15,750, part of the purchase w am & 
money, was to be paid the vendor company in certain specified !*<»"kk Co. 
yearly instalments for which promissory notes were to be given r»uvi.«7J. 
by the town to the company. The balance of the purchase money,
$25,000, was made payable “to the succession of the late William 
Hum to discharge the h\ * c for that amount created by the 
company in favour of such succession.” In other words, the 
town proposed in its by-law to give its promissory notes in part 
payment of the purclui'e money and to assume an existing mort
gage on the property for the balance. The by-law declared that 
the properties were being acquired by the town “for the purpose 
of an aqueduct and for the establishment of a system of electric 
lighting” for the town and its inhabitants.

The by-law was adopted without having been previously sub
mitted to the town’s electors for approval, and without incor
porating in it, or otherwise providing for, a special annual tax 
to meet interest on the purchase money and provide a sinking 
fund. There was no indication in the by-law as to who or what 
property would be taxed.

The trial Judge dismissed the action holding the by-law to be 
valid. The Court of Appeal (Archambault and Lavergue, JJ., 
dissenting) allowed the appeal and annulled the by-law, on the 
grounds that the manner and way of establishing such a system 
of electric lighting as that contemplated was either that specially 
indicated in the Cities and Towns Act (1903), consolidated in 
the Revised Statutes of Quebec, 1909, arts. 5256 it scq., namely, 
by the imposition of a special annual tax on certain specially 
designated properties to defray the annual interest and to pro
vide a sinking fund and pay off the principal, or by the general 
method, namely, a loan with the approval of the ratepayers, 
neither of which was adopted by the council. The Court of 
Appeal further held that the town had not the power to issue 
promissory notes in part payment of the purchase money of the 
power-house and plant, etc., nor to assume the payment of the 
Him: mortgage which they held to amount indirectly to contract
ing a loan without the approval of the ratepayers.

The town submitted to the judgment of the Court of Appeal 
and the vendors (defendants) appeal to this Court.

The questions raised before us are of great general impor
tance involving the proper construction of the Cities and Towns

7
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Act of the Province of Quebec, 1903, and the powers and limita
tions of the councils of the towns and cities which come under 
its operation.

The appellants deny the validity of each and all of the 
grounds invoked to annul the by-law, and contend that the coun
cil had full power to purchase as they did, and give the promis
sory notes and assume the hypothec for the purchase money.

The respondents, in addition to supporting the judgment of 
the Court of Appeal oil the grounds stated in their judgment, 
contended that the by-law was illegal because the property 
attempted to be purchased was beyond the territorial limits of 
the town and necessarily involved, if purchased for the purposes 
intended, the carrying on of business outside of the town’s ter
ritorial limits.

I have given much consideration to the questions involved 
and have reached the conclusion that the by-law is invalid and 
that the appeal should be dismissed on the two grounds, first, that 
neither the Act of 1908, 8 Edw. VII. ch. 95, revising and con
solidating the charter of the town of Shawinigan Falls, nor the 
Cities ami Towns Act, 1903, to the operation of which the town, 
by the second section of the Act of 1908, is expressly made sub
ject, authorized the council to pass the by-law in question for 
the purchase of the power-house, plant and property outside of 
its territorial limits; and secondly, if the extra-territoriality of 
the property purchased was not a fatal objection, the absence 
of the statutory provision, either in the by-law itself or other
wise. for meeting the interest on the cost of the purchase ami 
to establish a sinking fund to liquidate the principal as provided 
for in the section 5668, R.S.Q., of the Cities and Towns Act. 
was fatal.

These two clauses of the Act, R.8.Q., arts. 5667 and 5668, are 
so important and controlling that I set them out in full;—

5(167. The council shall have all the necessary powers for the estai» 
lishment ami management of a system of lighting by gas, electricity 
or otherwise, for the requirements of the public ami of private imli 
riduals or companies desiring to light their houses, buiblings or estai» 
lishments.

5688. The council may. by by-law. in order to meet the interest on 
the sums expended in introducing a system of lighting ami to establish 
a sinking fund, impose on all the owners or occupants of houses, shops 
or other buiblings, an annual s|»ecial tax, on the assessed value of 
each such house, building or establishment, including the land.
I do not think the general loan clauses of the Act contained 

in parti. 28. articles 5776 to 5789. could lx* invoked to borrow 
the purchase moneys required. If they could, any by-law under 
them would require the “approval of n majority in number and 
in real value of the proprietors who are municipal electors and 
who have voted.” Of course no such approval was sought for in 
this case because no attempt to borrow money under the loan
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clauses of the Act was resorted to; but it was strongly contended 
by Mr. Geoffrion that, if the council could resort to the general 
loan clauses of the Act to raise the money required and was not 
limited to the special method designated by article 5668, they 
could on similar reasoning resort to any other general power the ^hyuho ** 
Act gave and that the one they resorted to was, therefore, good. EmiBic

It is true that article 5776 of these loan clauses authorizes the (f° 
council to “borrow moneys generally for all objects within its Shawimoan 
jurisdiction,” but I do not think these general words could be Watk* a

construed to apply “to the establishment and management of a °__ "
system of lighting” as given in article 5667 because the method diOm. j. 
of raising the necessary funds for that special purpose is pointed 
out and defined in article 5668 and involves a special annual tax 
to defray interest and provide for sinking fund upon a special 
class of ratepayers and a special class of property.

The “special annual tax” to lie levied to meet the
interest and the sinking fund, under the general clauses relating 
to loans, is to tie levied upon all the ratepayers and the council 
is obliged to provide for such interest and sinking fund “out of 
the general revenues of the municipality” while the “special 
annual tax” required to be levied for the establishment and 
maintenance of a system of lighting is to In* levied upon the 
special class of ratepayers who own or occupy houses, shops or 
other buildings, and upon this special class of property only.
This would seem to my mind conclusive as against the right of 
the council to invoke these general loan clauses for the establish
ment of a system of lighting.

I do not agree with the contention that, because the legis
lature used the word “may" in this section of the Act and not 
“shall” that, therefore, the provision is to he construed as per
missive only and not imperative. I think the intention of the 
legislature to authorize the establishment and management of a 
system of lighting is clearly expressed in article 5667 and the 
intention that the cost of such establishment and its maintenance 
should Ih* imposed upon a specially designated class of citizens, 
and a specially designated class of property is equally clearly 
expressed iu article 5668.

The exercise of the power to establish and manage the system 
necessarily involved resort to the special method pn*serihed of 
raising the necessary funds. It was not. in my opinion, open 
to the council to evade that expressed intention by adopting 
another and different system, such as borrowing the necessary 
moneys under the loan clauses of the Act, or issuing promissory 
notes for the purchase money, and so throwing the burden off 
the special class and the special properties the Act said ah add 
bear it. upon the shoulders of the ratepayers generally.

Something might possibly lie said in favour of the council's 
power to raise the nmwary moneys by “loan” Ifeeause such
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method involved the submission of the by-laxv to the ratepayers 
for their approval and, from that standpoint at any rate, might 
not appear as unjust, hut for the reasons 1 have given I do not 
think resort could Ik* had to an ordinary loan to establish the 
lighting system.

But I certainly cannot find any reason for so construing 
articles 5667 and 5668 as to justify the council's action in evad
ing the expressed intention of the legislature by adopting a 
method of establishing a lighting system which, if sustained, 
would impose upon the town and the ratepayers generally a 
heavy debt with its necessary accompanying taxation, without 
either submitting a by-law. for the power to borrow the money 
necessary, to the municipal electors or imposing the special tax 
prescribed upon the owners or oc» of the property built
upon for the payment of the interest and the sinking fund.

This by-law, the annulment of which is sought for in this 
action, neither imposes the special tax required to be levied for 
the establishment of a lighting system nor provides for the rais
ing of money by loan to pay for such establishment. The method 
adopted of giving the notes of the municipality for part of the 
purchase money and assuming the payment of the hypothec then 
upon the property for the balance of such money without either 
resorting to a loan which involved obtaining the approval of the 
electors, or to the prescribed taxation upon the house and build
ing owners, was, in my judgment, a bold attempt to evade the 
expressed intention of the legislator»-.

It was sought to uphold the power to give the town's promis
sory notes for part and to assume the of the hypothec
then upon the property for the balance of the purchase money 
under the general powers given to the council by article 5279, 
but. as 1 have already said, in my opinion, these general powers 
are like the loan clauses and have no application to the special 
I tower given to establish and maintain a lighting system which 
is coupled with a special and prescribed method of raising the 
moneys necessary for tin* purpose on special classes of ratepayers 
and property. This method and this . in my opinion, can 
Ik* resorted to when carrying out the powers given to establish 
a lighting system and when the council formally determines to 
establish such a system the duty becomes imperative upon it to 
provide tin* means of paying tin* interest and the annual sinking 
fund in the special manner preserilied by the Act. Tin* word 
“may" in tin* section must In* read as “shall'’ and when impos
ing a debt upon the town for the «‘stablishment of a lighting 
system the council must at th<* same time provide for the imposi- 
tinn of the taxes prescribed by article 5668 m*c»*ssary to pay tin* 
inter»*st and the sinking fund to discharge that debt.

It is contended that the council may yet do this and that 
tin* by-law under which the property was purchased and tin*
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debt imposed upon the town is not necessarily bad because neither 
in it nor otherwise concurrently with it was any attempt made 
to comply with these special provisions of the Act.

In my judgment it is entirely opposed to the scheme and 
objects authorized by the legislature that the council should in 
the first place establish the system and impose the debt upon 
the town and leave to the chapter of accidents the adoption of 
the methods of defraying the expenditure specially indicated by 
the legislature. The establishing of the system and the incurring 
of the liability for the necessary expenditure were made, by the 
statute, duties to be exercised contemporaneously with the im
position of the taxes specially authorized to meet that expendi
ture.

Ditliculties of one kind and another have lieen suggested as 
to the working out of the statutory scheme, but I do not see any 
that are insuperable, and if there are any such they can lie met 
only bv amending legislation and cannot affect the proper con
struction of the articles and clauses of the Act as they now stand.

The next reason why I hold the by-law to In» illegal is that the 
property purchased by virtue of it and the business to lie carried 
nil and in connection with the power-house to generate the elec
tricity required, is beyond the territorial limits of the town and 
not authorized by the Act.

Article 5667 of the Cities and Towns Act. R.S.Q., 1909, which 
confers the power to establish and maintain a lighting system 
was amended by the special Act of 1908 revising and consolidat
ing tin* charter of the town of Khawinigan Falls, section 18. by 
adding words authorizing the council to sell
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the surplus power proiluml by the power generating the electricity 
whieh it limy have nnpiireil or «•stiiMisheil for such purpose to the 
niunivipnlity of the vilhige of Shitwinigim Tulls or to its inhabitant a 
anil to the Clrnml’M^re Electric Company or its successor*.
'file village and the company alike are beyond the territorial 

limits of the town of Khawinigan Falls, and it has been sug
gested that the amendment conferred upon the town other and 
broader powers than the article 5667 of the Cities and Towns 
Act gave. It certainly does so far as the sale of surplus power 
is concerned: but not, otherwise. The legislature evidently 
thought that the right to sell surplus power outside the town's 
territorial limits required express words to confer it, while if 
the appellants’ contention is sound Unit the general words of the 
section as amended authorized the « tablishmcnt of power-houses 
to generate electricity outside the territorial limits of the towns, 
the lesser power of selling the surplus power to other towns or 
companies would be necessarily implied and the express power 
to sell outside unnecessary. The amendment, therefore, rather 
indicates that the legislature «lid not intend, in passing article 
.1668 «if the Cities an«l Towns Act. to confer the greater power
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upon the towns and cities of establishing power-plants for light
ing purposes beyond their limits.

But, assuming the amendment not to have any effect upon the 
construction of article 5667 beyond the express powers the words 
of the amendment give—what is the true construction of this 
article 1667 of the Cities and Towns Act?

The consolidated Act of 19U9, by its first section, is made 
applicable not only to all cities and towns thereafter incorporated 
by statute or letters patent, but to all cities and towns under 
special Acts which shall he declared subject to the general Act 
ami to all cities and towns which had become subject to the 
Cities and Towns Act of 1903.

It is. therefore, practically a general Act -able to the 
towns and cities of the Province brought within its opera
tion and is to In* construed as such and not with reference to any 
special local conditions of particular cities or towns.

No language of any kind is used indicating an intention that 
the powers given might be used outside of the territorial limits 
of the municipality, and to give such a < to the sec
tion it would be essential to hold that the application of such 
powers extra-territorially was clearly intended because they were 
necessary to the exercise of the powers themselves.

Reading the Act as a whole, I am drawn to the conclusion 
that general words conferring powers upon a munie y 
brought within its operation must be given a territorial limita
tion unless from the very nature of the power it must be held 
that it was to be exercised extra-tcrritoriallv. and that where it 
is intended that general powers, not absolutely necessary to lie 
exercised extra-territorially. should, nevertheless, lie so exercised, 
apt language must he shewn to evidence such a legislative 
intention.

Read articles 5280 and 5281, R.S.Q., 1909. which are as 
follows:—

5280. The territory of the muniei|mlity shall lie that specified by 
its charter.

5281. The corporation shall have jurisdietion for tnunieipnl and 
police purposes, and for the exercise of all the powers conferred upon 
it. over the whole of its territory, and also leyomI its territory in 
special eases where more ample authority is conferred upon it.
Here is found an express declaration that not only for muni

cipal and police purposes, but for the exercise of all the powers 
conferred upon it the corporation should only have jurisdiction 
“beyond its territory in special cases where more ample author
ity is conferred upon it." That declaration seems to me to 
impose upon a corporation, acting under the powers given in 
that Act. the duty of shewing either that the powers the exercise 
of which were challenged as illegal were exercised within terri 
torial limits, or. if beyond those limits, were only carried beyond 
to an extent necessary for their exorcise, and so fairly to be
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implied from tin* language conferring tin* power, or that express 
power to exercise the challenged powers beyond territorial limits 
was given.

Then article 5588 (section X.), under the heading or sub
title "Powers of the Council.” repeats over again the statutory 
limitation as to territory in tin* exercise of the council’s jurisdic
tion which article 5281 above quoted enacted. It says:—

The council shall have jurisdiction throughout the extent of the 
whole municipality, and beyond the limits thereof in special cases 
where more ample authority is conferred upon it.
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Now it is generally the case that special powers to act or carry native, j. 
on works extra-territorially are found in special charters given 
to municipalities and the general Act 1 am discussing in several 
analogous instances to the immediate one before us has conferred 
the "ample authority” required by article 5281 for special eases 
of extra-territorial work.

Take section X.. para. 10. relating to "Water Supply” for 
the towns and cities. One would suppose that the necessity in 
obtaining such supplies of going beyond its limits and construct
ing the necessary waterworks would, in such a case above any 
other, necessarily be implied, but in this section conferring the 
1 lowers the legislature first in article 5045 gives in general tenus 
the power to provide for the establishment and maintenance of 
waterworks, reservoirs, etc., to supply water to the municipality 
and then takes special care in article 5646 to give the municipality 
power to “construct and maintain in and beyond its limits for 
a distance of twenty miles the waterworks.” etc., authorized by 
article 5(145 : also in article 5(147 power is expressly given the 
municipality to “acquire and hold any land, servitude or 
usufruct, within its limits or within a circuit of twenty miles 
thereof.”

Take also paragraph 15. relating to "Abattoirs.” Article 
5679 gives in express words power to “establish, regulate and 
manage public abattoirs, either within or without the muni
cipality.”

Here we find two instances at least of analogous powers con
ferred, one with respect to providing waterworks to supply the 
towns with water and the other with respect to abattoirs, which 
concerned the health of the citizens, and in both cases we find 
extra-territorial powers expressly given while with respect to 
lighting the town with electricity any such extra-territorial 
powers are absent and withheld.

Construing, therefore, these sections providing for the estab
lishment of “a system of lighting by gas, electricity or other
wise” in the cities, and towns in which sections no reference 
whatever is made to the exercise beyond the municipality’s limits 
of the powers conferred, with the sections relating to waterworks 
and water and to abattoirs where it is specially declared that the
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powers given may he exercised extra-territorially, and constru
ing them in the light of article 5281, aliove quoted, which gives 
jurisdiction to the municipalities (inter alia) for the exercise of 
all powers conferred upon them over its territory and beyond 
when specially conferred. I have no difficulty in limiting the 
exercise of the lighting powers they confer territorially, nor have 
I for the same reasons any difficulty in construing the general 
article 5279 giving the municipality the power to acquire movable 
and immovable property and to draw promissory notes, etc., in 
tile execution of any of the powers conferred upon it by law as 
living confined to the territorial limits of the municipality and 
not exercisable with respect to property beyond them unless in 
eases where express extra-territorial powers have been given or 
where they will lie necessarily implied from the very nature 
of the power exercised.

No such express extra-territorial power is given with respect 
to the lighting contracts ; it should not in my opinion he implied 
as existing and arising necessarily out of the power to establish 
a lighting system, and, therefore, does not exist at all.

I have referred to and read the authorities which the respond
ents cite in their excellent factum, but I agree with Mr. GeofTrion 
that the question we have to decide is not one upon which author
ities will help us very much. It is one of the fair and reasonable 
construction of the powers conferred on the councils of cities and 
towns by a general Act of the legislature of Quebec.

I do not understand Mr. GeofTrion to controvert or question 
the general rule that a municipal corporation can exercise its 
corporate powers only within its territorial limits.

What he contended was that the general powers of the Cities 
and Towns Act were expressed in terms amply broad enough on 
a fair and reasonable construction to vest the council with the 
power of purchasing this power-house and plant admitted to lie 
outside of the municipality, and that the method adopted for 
its purchase was also within the council’s powers.

For the reasons given I cannot agree to either of his conten
tions. but conclude that the by-law in controversy is ultra vires 
and illegal.

I would, therefore, dismiss the appeal with costs.
Idington, J. :—This appeal is taken by a corporate body that 

claims to have entered into a contract with the municipal cor
poration known as the town of Shawinigan Falls, in the Province 
of Quebec, for the purpose of selling to the latter corporation an 
electric plant, including therewith a real estate property beyond 
the limits of the town.

The council of the town passed an alleged by-law to carry 
out said purchase involving a price of about $40,000.

The respondent, the Shawinigan Water and Power Company, 
being ratepayers, objected and instituted this suit to set aside
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such proceeding on the grounds, amongst others, that, unless and 
until the ratepayers had approved, the council could not make 
such a contract, and that, in any event, the municipal corpora
tion had no power to buy such real estate beyond the limits of 
the town.

We must never forget that a municipal corporation is the 
mere creature of a statute aud can only exercise such powers 
as the statute gives it and in the manner given tin reby.

It is urged that power was given by statute 1 • the council to 
establish a system of gas or lighting by elect rit it y and a further 
power to sell the surplus product when established.

These powers pre-suppose that the purpose must be
exercised in the manner in and by which the council, by its gen
eral power of creating debt, is enabled to so act.

If the establishment of either system had been possible within 
the means of the taxing power the council possessed, it was quite 
competent for it to have installed such a system.

It is conceivable a small beginning of that kind might have 
been instituted, but this far exceeded such a thing.

It is entirely beyond the purview of the special and general 
statutes on which the council of this municiptd corporation rests 
for all its authority that it without the ratepayers’ vote can make 
such a contract as herein is involved.

If the price to be paid had been such as to fall within the 
powers of the then existent council relative to the imposition of 
rates or taxes, it might by virtue of the authority given and 
exercised have contracted for an electric plant.

Indeed, had it been attempted to found the contract upon an 
exercise of the special taxing power given by article 5668, R.S.Q., 
1909, relative thereto, I am not prepared to say it would have 
been absolutely impossible to bind such specially selected classes 
of ratepayers as there had in view. I have not fully considered 
what are the possibilities involved therein, for it is entirely an
other thing that is being attempted. The vendor is not. by the 
terms of the by-law or bargain, to look to any special class, but 
to the entire body of ratepayers. We must, therefore, consider it 
as seeking by this by-law to bind the entire body of ratepayers. 
It is not a mere question of making one by-law as to part of a 
project and another later on, as may occasionally happen, in 
order to complete the business. The attempt is to mortgage, once 
and forever, the whole ratepaying property of the town, and 
contract on that basis. It is no answer to say the town had 
another power even if it had in truth as to which I say nothing.

The truth is the whole business seems to have been gone about 
under a misapprehension of the powers of the council, or dis
regard thereof.

The price exceeded the taxing powers of the council for the 
then current year and the ordinary power to contract or which
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by aiiy reasonable implication could extend to a contract cover
ing the long term over which the payments to be made in liquida
tion were spread.

Cases have been cited where a town has been made to pay for 
a fire-engine when the sale had been fully executed by the deliv
ery and use thereof by the corporation, even when a doubt existed 
as to the council having acted properly. In all these cases I 
have seen, no doubt existed of the power to enforce by sufficient 
levy the price in any given year.

Etven of such like cases when, as in the case of Wat cru us 
Engine Works Company v. Town of Palmerston, 21 Can. S.C.K. 
f).j{j, which came to this Court, the transaction has been nipped 
in the bud. as is sought to be done here, it has been held null 
when the goods had not been fully delivered and accepted, and 
the necessary forms had not l>eeu gone through for so complet
ing the contract to make the town a debtor.

A clumsily worded section in question here seems to give 
ground for saying some one contemplated the extensive system 
of the town not only supplying its own wants and those of its 
inhabitants, but also undertaking to produce and sell to an un
limited extent to others. Hut the very words imply that the 
usual powers vested in the council for the legal establishment of 
such works must be resorted to. To permit the execution of such 
a remarkable scheme was going a long way, but for us to tack 
ou to it the power to dispense with the sanction of the people to 
pay would be going still further.

The council never sought the proper means of referring the 
question to the ratepayers to pass upon it. Appellants should 
have got a further amendment to the charter, either imposing 
the imperative duty on the council to carry out the scheme which 
might have implied dispensation from consulting the people, or 
by express language dispensing therewith.

It is not merely the form of a loan that is in question, but 
the absence of any distinct power in the council enabling the 
creation of an indebtedness which has to be provided for over a 
term of years in the future. In the absence of any such power 
to create indebtedness the municipal council has no implied 
power.

Borrowing to pay any debt extending over a period of years 
is what the general power contemplates. Certainly the council 
cannot do that indirectly which the law does not permit to he 
done directly.

It is urged that the power of establishment having been given 
everything else is to be implied, including the power to buy real 
estate outside the town.

Where a duty had lieen imperatively imposed upon a muni
cipality and had to be discharged in obedience to a statute things 
necessary to be done to obey the law have been held impliedly
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ns within n council’s absolute power. The case of Pratt v. City 
of Stratford, lti Ont. App. K. 5. was such a case. The obligation 
of the city there rested on a statute imposing a duty, and similar 
cases arc to 1m* found cited in the argument or judgment in said 
case. Xo such duty had been imposed here. It was left entirely 
optional.

If every power a municipal council has entrusted to it were 
to he held as carrying therewith every possible implication of 
power needed to execute it and to create without regard to the 
ratepayers debts to he met in future years, I fear our municipal 
system would receive some severe strains. It is urged that the 
town had power to buy land outside the municipal limits for 
waterworks. Such a power has existed ever since 1857 by statute. 
But this transaction d<n*s not proceed thereupon. And, indeed, 
that power could not he used for any indirect purpose of trying 
to produce something else.

The two purposes might well 1m* executed together if the 
legislature had said so. hut it has not. And the mere fact that 
such express power had to Im* given hv statute to enable the town 
to acquire land outside, is evidence of what the law has ever 
lieen held to Im*.

Some American cases are cited to shew this power exists by 
implication.

(If those cited a number clearly give lio countenance to the 
proposition, but rest on statutory powers expressly given.

I was surprised to heal* it said that the late Judge Cooley had 
given his sanction to such a proposition in the case of Tin Mayor 
of Ih trait v. Tin Park Commissioni rs, 44 Mich, til1*2. But. on 
reference to that case, p. 1105. I find his position entirely mis
conceived. lie said in his judgment therein :—

But if we were to concede nil that respondents rlnim in this rcgnrd 
the <nikv would lie still undetermined. This is not the ordinary cane 
of n city park. Belle Isle is outside the city limits, and it is not 
pretended that the city could turn* purchased, improved and controlled 
the same as a public park except bv virtue of special legislation. This 
legislation was obtained ( I .oval Acts. 1*79, p. 213), and it not only 
empowered the city to purchase and create a debt therefor, but to erect 
n toll-bridge across to the island, and to extend its police authority 
over the territory. Here were very important franchises which the 
city could not pretend to claim except by this sovereign grant.
In the Mimic (‘«He there is mi expression in relation to gome 

cases cited which to a hasty reader might suggest some such 
notion as advanced in argument. But an examination of the 
sentence does not warrant it and a reference to the eases in ques
tion shews clearly the learned Judge spoke of something else and 
in no way related to this point.

Another of these eases illustrates how difficult another able 
Judge felt it to maintain even a small contract to procure au 
outlet to a sewer. The contract only involved the expenses of
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uroeuring labour, so far as I can see. And the ease might well 
have rested on the imperative statutory duty to avoid a nuisance. 
The head-note is entirely misleading in this latter case.

It is not necessary, as this case has been fully dealt with in 
the Court below, again to analyze as has so well and exhaustively 
been done in the Court appealed from, all the statutes bearing 
upon it. I do not bind myself to uphold every opinion on minor 
details expressed in course of that work, but reaching, in the 
main, the same results, 1 do not sec fit to enter upon the repetition 
of what I approve.

I think the appeal should be dismissed with costs.

ouir. j. Duff, J. :—I think the appeal should be dismissed on the
short ground that section 18 of the special Act of 1008 (eh. 95) 
does not authorize the establishment or maintenance outside the 
municipal boundaries of the works to which that section refers. 
Article 5281, R.S.Q. (1009), which admittedly governs the muni
cipal corporation in question, provides:—

5281. The corporation shall have jurisdiction for municipal and 
police purposes and for the exercise of all the powers conferred upon 
it. over the whole of its territory, and also beyond its territory in 
special cases where more ample authority is conferred upon it.
It seems to me to be indisputable that the “power to establish 

and maintain a system of lighting” by gas or electricity with 
which this municipality is invested by its special Act is one of 
the “powers” referred to in this article. Ambiguity, no doubt, 
lurks in the word “powers” and there are some corporate ca
pacities and faculties commonly described as “powers” (the 
capacity to contract as suggested by Mr. (leoffrion is an instance 
of them), the exercise of which outside the municipal limits the 
legislature cannot have intended to prohibit. It is not necessary 
for the purposes of this case to define with precision the classes 
of powers which fall within the scope of the section in question. 
I see no reason to doubt that it does apply to all powers in 
respect of the establishment or operation of municipal under
takings which are privilégia in the strict sense. Wherever a cor
poration to which article 5281 applies is empowered by the legis
lature to construct or operate works which may in the construc
tion or operation of them affect others prejudicially and where 
by reason of such statutory authority, the responsibility of the 
corporation for harm caused by acts done in the course of exer
cising or professing to exercise such powers is determined by a 
rule which is not the same as that applicable to determine the 
responsibility of persons doing the like acts without statutory 
authority—then unless there be some legislative provision which 
expressly or impliedly provides to the contrary the powers so 
conferred are powers which under the terms of that article must 
be exercised within the municipal limits. It seems to me to b 
incontestable that the powers conferred by section 18 are powers
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of this character. If the corporation were, for example, to estab
lish a system of lighting by electricity under that section, it is 
not doubtful that their responsibility for harm arising from the 
operation of such a system would be governed by the principles 
of Canadian Pacific Kail way Company v. lioy, [1902] A.C. 220, 
and Dnmphy v. The Montreal Liyht, Heat, anil Powtr Company, 
[1907] A.C. 454, and not by articles 105:1 and 1054 of the Civil 
Code. It was clearly not intended that the municipality should 
enjoy such a qualified immunity in respect of works established 
outside the municipal limits except in eases in which it is other
wise specially provided.

I should notice Mr. (ieoffrion’s contention that it is imprac
ticable to establish within the municipal limits such works as 
those contemplated by section 18 and that, consequently, the 
authority to exercise tin- powers conferred by that section beyond 
those limits must be implied as necessarily incidental to the 
powers expressly conferred. Now such an implication is not 
permissible unless, on reading the relevant provisions of the Act 
as a whole, you find that they are not incompatible with the 
inference that the legislature intended to give the authority 
which is to be implied. It appears to me that article 5281 in 
terms forbids such an inference unless there is something in the 
language of the enactment by which the power is conferred 
indicating an intention that it is to lie exercisable beyond the 
municipal limits. In the special Act there is in respect of the 
establishment and maintenance of a system of lighting (what
ever may lie said respecting the authority to sell surplus power) 
nothing in the least degree indicating any such intention.

Anoijn, J. (dissenting):—In this action the validity of a 
by-law of the town of Shawinigan Falls providing for the pur
chase of the plant and undertaking of the Shawinigan Ilydro- 
Electrie Company (the appellants) is impugned by a rival com
pany (the respondents).

The grounds of attack are:—
(1) That the plant to In* pun‘based is situate outside the 

limits of the town.
(2) That the purchase involves the making of a loan hv the 

corporation without the assent of the ratepayers required by law.
(3) That the by-law does not provide for an annual special 

tax on the owners or occupants of buildings to meet the interest 
on, and to provide a sinking fund to repay, the debt to lie 
incurred.

(4) That the scheme includes the giving of promissory notes 
by the town corporation for a considerable part of the purchase 
price.

Other grounds of attack were abandoned.
Without determining whether or not, if its powers depended 

solely on the general provisions of “The Cities and Towns Act”
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(lt.S.Q. 1909, arts. 5256 ct scq.), the acquisition by the town of 
Shawinigan Falls of a power plant and electric light undertak
ing partly situate outside the town limits would Ik» ultra vires 
(vide Dillons Mun. Corporations (5th ed.), sec. 980, note 1), I 
am of the opinion that, having regard to the peculiar circum
stances and to the special legislation enacted for the town, it was 
within its powers, if otherwise properly exercised, to acquire this 
property beyond the municipal limits.

Article 5667 of the Revised Statutes of Quebec reads as 
follows :—

The council shall have all the necessary powers for the establishment 
ami management of a system of lighting by gas. electricity or other
wise, for the requirements of the public ami of private individuals or 
companies desiring to light their houses, buildings or establishments.
The corresponding provision in the charter of the town of 

Shawinigan Falls (8 Kdw. VII. eh. 95, see. 18) reads:—
The council is vested with tdl the necessary powers for the estab

lishment ami management of a system of lighting by gas. electricity 
or otherwise, for the requirements of the public and of private imli 
viduals or companies desiring to light up their houses, buildings or 
establishments, ami for selling the surplus power produced by the 
power generating the electricity which it may have acquired or estab
lished for such purpose to the municipality of the village of Shaw
inigan Hay or to its inhabitants, ami to the Grand'Mère Electric 
Company or its successors.
The acquisition, as distinguished from the establishment, of 

a power development is clearly contemplated by this special 
article. It cannot have been the intention of the legislature to 
confine the town to the acquisition of a steam-power or plant in 
view of the many advantages of generating electricity by water
power, the general use now made of water-power for that pur
pose and the exceptionally favourable situation of the town for 
the utilization of such power. Moreover, the legislature would 
seem to have contemplated the acquisition of a power generating 
surplus energy. It provides for the disposition of the surplus 
power produced to another named municipality and to a named 
company. This provision obviously contemplates the acquisition 
of a water-power. It is most improbable that the legislature 
would authorize the town to embark in the business of producing 
power generated by steam in excess of its own requirements and 
selling the surplus to a neighbouring municipality and an elec
tric company. The capacity of a steam plant can be aceurntcl} 
gauged. But in order to secure a suitable or available water 
power it might be necessary to acquire one which would produce 
considerable surplus energy’. It would perhaps be too much to 
infer that the legislation of 1908 was enacted to enable the town 
to acquire the plant of the appellant company, which was actually 
supplying electric energy to the municipality and the company 
to whieh the town is authorized to sell its surplus power, although
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if this was not * it is a little difficult to understand why
these two " s were named as prospective purchasers of the 
surplus. Hut it is certainly not unreasonable to assume that the 
legislature was informed of the situation at Shawinigan Falls in SlIAWIXI0AN 
regard to water-powers : that it knew that no water-power within hyuko-
its limits was available to the town; that, by its ownership of Emjsic
the lands along the river bank, the respondent company was in '
a position to prevent the town acquiring any water-power within shawikwah 
its limits; and that, if a water-power was to be acquired by the iwVbCo.
town, it must be in adjacent territory outside its limits. The ----
evidence establishes these facts. When, therefore, the legislature An«UB*J* 
specially provided for the acquisition by the town of a “power” 
and for the disposition to a neighbouring municipality and to 
a company (if the surplus energy produced from such power, it 
seems a reasonable, if not a necessary inference, Unit it contem
plated and intended to sanction the acquisition of a water-power 
situated outside the town limits. Of course this purpose might 
have been more clearly expressed. Had it been, we probably 
should not have had this litigation.

Moreover, under the by-law, the property in question is to lie 
acquired not merely for electric lighting purposes, but also for 
the establishment of waterworks. Under the provisions of “The 
Cities and Towns Act,” now consolidated as articles .">646-7,
K.S.Q., 1909, the town had the right to acquire for waterworks 
property situate within a radius of twenty miles beyond its 
limits. The property in question is within that radius. There 
is nothing in the record which warrants an inference that the 
town council did not bona juh intend to utilize it for the estab
lishment and maintenance of waterworks—nothing to justify the 
conclusion that the reference in the by-law to the establishment 
of waterworks was introduced merely as a cloak to cover up any 
possible illegality in the acquisition of outside property for the 
purpose of an electric lighting system.

Articles 5281 and 5588 of the Revised Statutes of (jueliee 
bear upon the governmental authority of the municipality, not 
upon its right to own and use property. Dillon on Municipal 
Corporations, see. 980, n. 1 (5th ed.).

For these reasons I think the first objection to the by-law

Neither can I accept the view that a purchase of property by 
a municipality on credit involves the contracting of a loan within 
the purview of articles 5776 et gcq., R.8.Q. That it involves 
contracting an indebtedness is clear; but I think the distinction 
between the borrowing of money and the contracting of a debt 
as tin* result of a purchase on credit is equally clear. Dillon's 
Municipal Corporations (5th ed.). see. ‘279 (a). The Cities and 
Towns Act. in article 5782, R.S.Q., marks the distinction between 
loan and other municipal indebtedness. A perusal of the articles
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1762-1786 of the Civil Code, defining and dealing with loans, has 
satisfied me that the legislature to include under
the term “loans” in “The Cities and Towns Act” debts in
curred for purchases made on credit.

Nor does the fact that the property is acquired subject to a 
hypothec put the purchaser in the position of a borrower or give 
to the transaction any of the legal notes of a loan. True, the 
borrower obliges himself to pay to the hypothecary creditor the 
part of the purchase price represented by the amount secured by 
the hypothec ; but lie pays it as purchase money, not as the return 
of money borrowed. Of course, there might he a ease in which a 
vendor had been ed to h> cate his property on the eve 
of selling it to a municipality in order to enable the latter to 
evade the provisions of the law restricting its borrowing powers. 
When such a ease is made out the Court will, no doubt, find 
means to prevent an evasion of the law. This is not such a case. 
It is an ordinary purchase on credit of property subject to a 
hypothec with the result that part of the purchase price becomes 
payable not to the vendor, hut to the hy cary creditor to 
satisfy his charge.

1 agree, however, with the majority of the learned Judges of 
the Court of King’s Bench that the provisions of article 5668, 
R.S.Q., should, notwithstanding the use- of the word “may,” be 
construed as imperative in the event of the exercise by the coun
cil of the power conferred by article 5Gti7 in such a maimer that 
it involves incurring a debt.

Money for the purchase or establishment of a municipal 
electric lighting system might, l incline to think, be raised by 
a loan contracted under the provisions of articles 5776 ct scq.: 
and, in procuring money in this way. submission to the “pro
prietors who are municipal electors” would be requisite (art. 
5782, R.S.Q.). Provision for re-payment of such a loan would, 
of course, be made under article 5777, R.S.lj. The money to 
pay it having been thus procured, no provision for future ex

on account of the purchase price would be necessary 
and the duty imposed by article 5668, R.S.Q., would, in that 
ease, not arise.

But if, instead of borrowing the money for that purpose, 
the municipal corporation purchases its plant upon credit, thus 
incurring a debt—a course which the provisions of articles 
5667-8, K.S.Q., clearly imply its power to adopt—the council is 
obliged to exercise the powers conferred by article 5668 to meet 
the interest on the debt and to establish an adequate sinking- 
fund to pay the principal. The Cities and Towns Act contem
plates indebtedness being incurred otherwise than by loan (arti
cle 5783), but it contains no provision, such as is frequently 
found in municipal legislation (vide Ontario Municipal Act, 
1903, see. 389), prohibiting the raising on the credit of the

56 7

4

19666297

2172



4 D.L.R. | Shawinioan Co. v. Shawinioan W. & P. Co. 519

municipality of any money not required for ordinary expendi
ture and not payable within the municipal year otherwise than 
under a by-law submitted to the ratepayers. The burden of the 
special tax for payment of the expenditure being imposed upon 
the “owners or occupants of houses, shops or other buildings” 
(article 5666), and the total debt of the town not amounting to 
twenty per cent, of the value of the taxable immovable property 
(article 5783), no reason exists for requiring the approval of 
other ratepayers or proprietors. Not only do articles 5667 
(t teq. contain no reference to an approval of the expenditure 
for establishing a lighting system by electors or taxpayers be
ing required, but there is no means provided in the statute for 
obtaining the approval of “owners or occupants of houses, shops, 
or other buildings.” If. without the authority of express legis
lation, such as we find in articles 5667 ft set/., a town council 
would possess the power to make such an extraordinary expendi
ture as is involved in the acquisition or establishment of an 
electric lighting s;.stem, it certainly would not have tin- still 
more extraordinary power to make such a purchase on credit 
and to impose the debt thus created as a burden upon present 
and future owners or occupants of buildings without their 
assent. That a town council has the latter powers is an impli
cation from article 5668. It follows, 1 think, that in exercising 
them, while the assent of owners or occupants of buildings or 
of ratepayers or electors is not required, the provisions of arti
cle 5668 are obligatory.

Hut, must the council, in the same by-law which provides for 
tin- purchase, or concurrently with its passage, at the peril of its 
being held invalid and quashed should it omit to do so. provide 
for the imposition of the special annual tax directed by article 
5668? I think not. Tin* exercise of the power conferred by 
article 5667 entails the obligation to provide for interest on 
any debt thus created and for a proper sinking-fund. To 
create this obligation a declarative recognition of it by by-law 
is not required and would serve no purpose. The obligation 
arises out of the incurring of the debt. To provide when enact
ing the purchase by-law for the levy of the annual special tax 
to meet interest and sinking-fund seems to be both unnecessary 
and impracticable. Revenue from the system may provide the 
amount needed in whole or in part. That revenue will vary 
from year to year. The special tax to be imposed for the annual 
interest and the sinking-fund, or for so much of them as tin- 
revenue, if applied to that purpose, does not cover, is to be an 
annual tax. The value of the property assessable may also vary 
from year to year. If the council were obliged to provide at 
the time of the purchase for the annual rate of the special taxa
tion to lie levied in each year, a figure too large or too small 
might be named. It is the right, of the creditor that adequate
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provision lu* made; it is that of the taxpayer that tliv tax shall 
not In* excessive. Tin* rate of the tax may, no doubt, lie struck 
in advance in each year upon an estimate of the amount re
quired to lie raised and of the value of the assessable property. 
All annual by-law imposing it anil directing its levy would 
seem necessary. The council may lie restrained from paying 
any part of the debt, principal or interest, out of its general 
funds or revenues. In proper proceedings, it may be compelled, 
by mandamus, to impose in any year a special tax under article 
filitiS, adequate to provide for the interest and a proper sink
ing-fund so far as they are not met out of the revenue. But I 
find nothing in the Act which requires the council, when en
acting the by-law for the acquisition or establishment of a 
lighting system, to provide even for the imposition of the annual 
special tax for the lirst year—still less for imposing that tax 
during the whole term of the debt.

The obligation to impose an annual ami an adequate tax 
exists. The council may he compelled to discharge that duty 
from year to year. It may he restrained from diverting other 
funds or sources of revenue to that purpose. The interests of 
the creditors on the one hand and of the general ratepayers on 
the other being thus protected, I see no reason to hold the by
law in question invalid liecause the council has not by it. or by 
a by-law enacted concurrently, formally declared that interest 
on the debt incurred and a sinking-fund to meet it shall be 
provided for by the annual special tax mentioned in article 
561»H, or that owners or occupants of buildings in the town shall 
be liable to such tax when annually imposed. Lis nt minim 
C0j/il ail in a I ilia.

The failure to provide in the impugned by-law, for the im
position of the special tax under article ôtibH is not alleged in 
the declaration as a ground of its invalidity. This point was 
raised for the first time in the judgment of tin* majority of the 
learned Judges <d* the Court of Appeal.

If empowered to acquire the property in question and to 
incur a debt in acquiring it, the town would appear to have the 
right to give its promissory notes to evidence that debt (art. 
5279, R.K.tJ., pars. 2 and 4). The provision in it for the giving 
of such notes would not in any cast* suffice to render the by-law 
void although the notes themselves should In* held invalid.

For these reasons I would with respect allow this appeal 
with costs in this Court and in the Court of King's Bench and 
would restore the judgment of the learned trial Judge.

Appial dismissal.
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Andrew SMITH (plaintiff, respondent) v. CITY OF SASKATOON and 
Western Pavers, Limited, idefendants, appellants*.

Sankatrhrirnn Suprrmr Court, \rirlniuln, .lohimloin uml I.umont. .1.1.
Juin IS, 1912.

1. LaXII TITI.KH ( g VII—71 )—ItM-KHKXl K IX CKKTIHi XTK Til KMdRIlKII I'l.AX
—1 SCOHIDHATIO.N INTO Till IIKMl HICTIOX.

A rvfvrvmv in n «vrtiffcate of tltlf to city lot*. I**ii«m| under the Lnml 
Title* Art. to a plan m-orilvd in the land title* office, thereby incor
porate* such plan* into the de*cription contained in the certificate *o 
a* to make it a part thereof.

\1lru*rtl v. Vartrr, III Can. S.C.K. 1«S, followed.)
2. Ihihi'ahs (|IC—17)—Defence—Street line uf uith—Vi.an m>:n ix

LAND Tima OFFICE—INCORRECT IIY MINTAKE IX SURVEYING.
V city cannot, a* a defence to an action of trc*pa** for laying a 

able walk that encroached upon lot* owned hv the plaint ilf. *hcw that, 
a* the remit of a mi*take in surveying the block in which the lot* 
were located, tin* plan them if. a* tiled in the land title* office, and to 
which the plaint ilf* certificate of title referred, wa* incorrect, and 
that, therefore, he did not own the Iocum in «/ho.

I Smith v. Millioun. hi A.R. (Out.) 140, applied.]

Appeal by defendants from a judgment in favour of plain
tiff in an action of trespass in building a cement walk and 
involving the location of the boundary between plaintiff's lands 
and the street.

The appeal was dismissed.
IC. IV. Shannon, for appellants.
A. M. Milnhjn, for respondent.

The judgment of the Court was delivered by

New lands, «I. ;—This is an action of trespass brought by 
the plaintiff against tile defendants for building a cement side
walk across the plaintiff's property.

It is admitted by the pleadings that the plaintiff is the owner 
of the following land in the city of Saskatoon, viz., lots live (5) 
and six (ti) in block one hundred and twenty-three (123), ac
cording to a plan of record in the land titles office for the Sas
katoon land registration district as number “(j." At the trial 
a certified copy of the plaintiff's certificate of title issued under 
the provisions of the Land Titles Act and a certified copy of plan 
“" were put in. The certificate of title describes the property 
as set out in the pleadings.

On the part of the defence, evidence was given that a mis
take had been made in the survey of block 123; that, taking the 
distances and courses given on the plan, the figure would not 
close, and that, on a re-survey by surveyors employed by the 
city the mistake had lieen corrected and a new plan made 
which changed this block as shewn on register plan “(j.M It 
was also shewn that the place where the mistake was made
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could not be ascertained. It was not, however, * that
lots 5 and 6 could be found as located on plan “(j.M

The only question for this Court to decide is the location 
of lots 5 and (i according to plan “Q”; we have nothing to do 
with the location of any other lots and blocks.

The lots being described in the certificate of title as accord
ing to plan “Q,” that plan is a part of the description of the 
lots. Strong, J., in (irasett v. Carter, 10 Can. S.C.R. 105, at 
p. 114, said :—

Wlivn hind* nrv descrilied, a* in tin* present instance, by a reference 
either expressly or by implication to a plan, the plan is considered as 
incorporated with the deed, and the contents and boundaries of the 
land conveyed, as dell lied hv the plan, are to he taken as part of the 
description, just as though an extended description to that effect was 
in words contained in the body of the deed itself.
The westerly corner of block 123 at the junction of 16th 

street and Broadway is agreed upon by all parties. y
from this point runs north 26 degrees 3(1 minutes east, for 15(1 
feet, according to plan “(j,” and from thence north 54 degrees, 
east to the road allowance. Following this description, lots 5 
and 6 are where the plaintiff says they are. By the new survey 
made by the defendant the city of Saskatoon, Broadway, from 
the easterly corner of block 123 at the junction of 16th street, 
runs north 26 degrees 30 feet, east for a distance of only 87.55 
feet, and from there to the same point on the road allowance 
as shewn on plan “(j.” By this survey, the front of lots 5 and 
6 is cut off. By following this latter description, the plaintiff 
would not be given his lots according to plan*‘ (j, ” but a differ
ent piece of land. This would not be construing the certificate 
of title, but making a new one, and we cannot do this.

The language of Maelennan J., in Smith v. Millions, 16 A.R. 
(Out.) 140, at p. 148, applies directly to this case. That learned 
Judge said :—

Jtut in my judgment that i* nut construing the deed, but making 
a new deed. When O'ltrien. the owner of the lot*, ha* conveyed lot 2 
iim laid out on his plan, what ha* hi* grantee to do with the way other 
lot* are laid out, or with mistake* in their hearing* or dimension* or 
quantities? 1 cannot *ee that any sueli mistake* affect the matter in 
the least. The side question i* how i* lot 2 laid out, and he i* entitled 
to it just as it is. It is said that the shape of lot 2 must lie altered 
because otherwise lot 1 will not Ik* as wide in the rear a* designated 
on the plan. !)«*•* that not mean that lot 2 is to lie laid out de novo 
nml that the grantee of lot 2 is after all not to have it as laid out in 
the plan? It would surely not be allowable for O’Hrien after making 
thi* deed to say : “I find there is a mistake in the plan. The rear of 
lot 1 in the plan is only 44 feet instead of 54. So you must submit to 
have the plan rectified and to have your lot in the shape of a rhomboid 
instead of a rectangle.” The answer would surely be: ‘‘I have nothing 
to do with your other lots. I Ixiught a lot plainly laid down in the 
plan as a rectangular lot and if you made any mistake that is your
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alluir." The eonth-queneea of any otlii-r rule would In- aufUcli-utly SASK.
startling. In thin case the number iff lots in tin* phin is small, four 
on each side of the street. But the rule must lie the same whether * "
there are four or four hundred ndjureut lots.
For these reasons 1 think the judgment of the learned Chief Smith 

Justice should lie sustained and the appeal dismissed.
< i t Y

Appeal dismissal. Saskatoon.

DAVIDSON v. CITY OF LETHBRIDGE ALTA.
Alberta Superior Court. Trial before Stuart. .7. Map .1. 1012. y

1. Municipal corporations ( 5 II f. 2—224)—Liability for da marks 1012
XVIIKRK SERVANTS OF MUNICIPALITY XKOI.KIKXTLY FILL IN HKWKR --------
connection. May .1.

It is actionable negligence for the servant'* of a nmnieinality to 
leave a trench connecting the plnintill's premises with u public sewer, 
in a street, partly filled with frozen chunk* of earth so that water 
caught therein during a sudden thaw, percolated through them and 
followed the trench into the plaintilf's cellar causing damage therein, 
notwithstanding that the last few feet of the trench were tilled in the 
same manner by the plnintifT.

[ It cru eirk v. Vermillion Cintre School District, là W.L.R. 244, and 
Ashcly v. Dort Huron, 35 Mich. 290, specially referred to.]

Action for damages against a municipal corporation for 1res- statement 
pass and negligence in allowing sewage water to escape from 
a municipal sewer into the cellar of plaintiff’s house.

Judgment was given for the plaintiff.
John Palmer, for plaintiff.
IV. S. Hall, for defendants.
Stuart, J. :—I have had more hesitation about the proper stuart. j. 

conclusion on the facts in this case than in regard to the law.
The plaintiff, in October last, owned a house and lot in 

the city of Lethbridge, which faced westward upon 11th street 
south. About the 1st November, he made application to the de
fendants for sewer and water connections. A main sewer and 
water pipe ran along the street. The defendants’ servants dug 
a trench from the main to the plaintiff’s property-line, a dis
tance of about IT) feet, and also in through the plaintiff’s pro
perty towards his house and twofeetfromthehou.se.
In this trench the necessary connecting pipes were laid.

Tlie plaintiff employed a plumbing company to do the work 
in his house and to connect with the pipes laid by the defendants, 
lie paid the defendants $35 as the cost of making the connection.
Underneath the plaintiff’s house, which was twenty-two feet by 
twenty, was a cellar about sixteen feet square. The house it
self rested on a cement foundation, which was placed upon the 
original surface of the ground, ami did not extend into the cel
lar, but was some two feet or so from the edge of the cellar.
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On the west side of the cellar, the plaintiff had built a cement 
wall up to the level of the earth, and the earth between the 
cellar wall and the house foundation had been also covered by 
cement so as to form a sort of shelf in the cellar.

On the north side of the cellar, the same thing had been done, 
except that the cement wall did not extend all along that side, 
but only hack as far as the stairs leading up to the kitchen. Be
neath the stairs the earth had not been excavated.

On the south side there had also been some cement work 
done, but it was difficult from the personal view of the house 
which 1 took to discern how much had been done.

The plaintiff in his evidence stated that there was a cement 
wall on the south side, and said nothing of the north side hav
ing cement in it. The western cement wall had been built before 
the sewer and water connections had been made The plaintiff 
himself broke a hole from top to bottom in the western cement 
wall just at the north corner and excavated outward and under 
the house foundation until he reached the work done by the de
fendants. The plumbing company then made the connection 
with the house. The sewer pipe was not brought within the 
cement wall at all, but rose from the trench perpendicularly 
so as just to come within the line of the foundation and within 
the side of the house after passing through the floor. The water 
pipe came through the opening in the cement wall into the cel
lar. This opening was never closed up by the plaintiff. What 
he did was to insert about three boards vertically in the trench 
so as to rest against the outer side of the sewer pipe as it rose 
from below and against a vertical ledge made in the earth on 
each side of the trench. Then he filled in the earth against these 
boards and up to the top.

On Sunday the 14th January, 1912, the plaintiff noticed 
about a bucketful of water in bis cellar. He got the plumbing 
company to turn off the water, and next morning lie excavated Re
trench for about three feet from his house. The city authorities, 
who had been informed of the leak, opened up the main sewer 
for about fourteen feet. This was done also on Monday the 
15th. On Tuesday morning the portion excavated by the de
fendants was full of water. This water was ^^f]out and the 
trench refilled. There was no evidence given by any one to ex 
plain tbe presence of this water.

The weather was very cold and frosty, and it could not have 
been surface water. The plaintiff did not say definitely that lie 
found nothing wrong at the inner connection near the house, 
but the presence of the water further out is sufficient to shew.
I think, that the plumbing company had done their work satis 
factorily. The defendants’ servants who gave evidence said 
nothing at all al>out anything but the original excavation in 
November. 1 assume, therefore, that, if a leak was found, as it

19
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surely must have been, the workman repaired it properly. The 
plaintiff says that no more water trickled into his cellar during 
the week. The weather continued cold, and then? was con
siderable snow on the ground. On Saturday night a sudden 
thaw occurred, and on Sunday morning the plaintiff found his 
cellar Hooded five feet deep. lie went outside and saw a great 
deal of water lying in the neighbourhood of his house on the 
north side and flowing south-westward towards the street, hut 
not across the corner of his lot.

The complaint of the plaintiff is, that, both at the time of 
the original excavation in November and at the time of the 
search for the leak earlier in the week, the surface of the ground 
was frozen; that, in tilling in the excavation, the earth was not 
packed or tamped down sufficiently; that the upper portion of 
the trench was tilled only with frozen lumps of earth; and 
that these were heaped up upon the street, with the result that, 
when the sudden thaw came, the surface water, not merely from 
his own lot but from adjoining lots, which, owing to the gradual 
slope of the ground down to the westward and upward, hotli 
north and south from the portion of the street in front of his 
house, should have flowed on across the street westward, was 
caught by the mound of lumps and in the trench filled by the 
lumps and flowed along the main trench and into the connecting 
trench through the lumps, and so, percolating through the soil 
which had not been properly tamped or packed down, eventually 
found its way into his cellar and caused the same to be inun
dated, thereby damaging a quantity ot goods lying therein, as 
well as permanently impairing the cement walls thereof. The 
plaintiff says that a large quantity of water was flowing from 
the north-east over the lot adjoining his own on the north, and, 
not touching his own lot, reached the street through another 
main-sewer where the lumps of frozen earth had been piled.

Upon the view 1 took, 1 found that the ground immediately 
surrounding the plaintiff's house on the west and north had been 
slightly raised above the natural surface of the soil by a layer of 
earth. The whole appearance of the locality tended to confirm 
the plaintiff’s statement that all the surface water arising from 
snow melting on the land lying north and north-east of his lot 
would and did flow down past the north side of his lot to the 
street. Arriving at the street, there is no doubt that it was 
caught and checked, not merely by the heap of frozen lumps, but 
by the partially empty trench, into which it would sink through 
and around the lumps.

There is no doubt, either, that the water did not enter the 
cellar from the surface. The appearance of the hole in the 
cement wall through which it apparently had flowed, the slightly 
raised condition of the surface of the ground immediately sur
rounding the house, and the nature of the foundation of the
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house, all tend to shew that such a means of entrance for tin 
water must be put aside as altogether improbable. Where else, 
then, could the water have come from? It seems to me that 1 
am driven to the conclusion that the plaintiff's theory is the 
correct one. A week before, water had been found entering the 
cellar. No leak was found near the bouse. A leak was evidently 
found out at the main sewer, because, when this was opened 
up, it was filled with water in very cold weather.

The inference is unavoidable, it seems to me, that water could 
and did percolate from the main sewer through the connecting 
trench into the cellar. If it could do so from a leak in the pipes 
in the cold weather, it could just as well do so from the surface 
of the trench when a sudden thaw came. This is the only ex
planation 1 can find for the presence of the water in the cellar.

The question of liability upon such facts is simple. The 
plaintiff rested his case upon tile ground of negligence in con
structing the sewer, such negligence consisting in leaving the 
earth in such a loose condition as to allow water to percolate 
into the cellar.

There is, it seems to me, only one possible answer to this, 
namely, that the inner three feet or so of the connecting trench 
had been filled in by the plaintiff himself or by his agents. 1 
do not think, however, that this is a sufficient answer. The 
water, as 1 find, came from the street. The defendants should 
never have allowed it to get in upon the plaintiff's land at all. 
Even aside from the question of negligence, I think, as I indi
cated at the hearing, that the defendants are liable as for a 
trespass.

The ease is the same in principle as that of ltcnwick v. Ver
million Centre School District, 15 W.L.R. 244, decided by the 
Court en banc. The judgment of the Court there pointed out 
the distinction between preventing surface water lying on or 
flowing across a person’s lot from getting away and turning 
upon that person’s lot by artificial means surface water which 
otherwise would never have gone there at all. In the absence 
of a defined watercourse, the former furnishes no ground of 
action. The latter is clearly actionable.

In Ashley v. Port Huron, 35 Mich. 296, cited in Dillon on 
Municipal Corporations, 5th ed., sec. 1735 (note), Chief Justice 
Cooley said :—

If the corporation send jieople with pick* ami «parie* to cut a street 
through it (an owner’* premises) without first acquiring the right 
of way. it is liable for a tort ; but it is no more liable under such 
circumstances than it is when it pour* upon his land a flood of 
water hv a public sewer so constructed that the flood must be a neci- 
sary result, 'flic one is no more unjustifiable and no more actionable 
than the other. Each is a trespass, and in each instance the city ex 
ceeda its lawful jurisdiction.
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In the present case, I find that the defendants, by means of 
the heaped up earth and by means of the trench practically open 
to a depth of a foot or eighteen inches, caught surface water not 
coming from the plaintiff’s land at all and turned it back upon 
him to his damage.

Even aside from negligence, this is actionable. And it is no 
answer to say that his cement cellar wall was defective in that 
he did not tamp his own part of the trench well enough. An 
owner is not bound to build any defensive works to ward off a 
trespass, and he is entitled to have any kind of a hole in his own 
land that he pleases as long as he creates no nuisance.

As to the amount of damage, the amount claimed is, of course, 
and as usual, excessive. The estimate given to Cruttenden as to 
the cost of repairing the cement wall included the cost of cement 
floor, and of additional walls on the east and half of the north 
side, which were not there before. He estimates the cost of the 
walls alone at $90, but I could see no need of the east wall at all. 
The eastern wall is practically as good as ever. I allow $70 for 
the walls. According to the evidence of the plaintiff and his 
wife, the materials spoiled would amount in value to $217.95. 
The plaintiff was, however, uncertain as to amounts in many 
cases. It would not be safe to allow him more than $150.

There will be judgment, therefore, for the plaintiff for $220, 
and costs on the lower District Court scale, but without any 
right of set-off.

Judgment for plaintiff.
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FROST AND WOOD CO. v. HOWES.
Alberta Supreme Court, Walsh. J., in Chambers. May 17, 1912.

1. Costs (8 1—14)—Secvrity fob costs—Foreign corporation as plain
tiff—Registration in PROVINCE.

The legist ration of a foreign company in a province and the appoint
ment of an attorney upon whom process may Is- served, does not give 
it any residential status, so as to absolve it from liability to give 
security for costs as a non-resident in an action brought by it in 
such province.

[Ashland v. Armstrong. 11 O.L.K. 414. ami Canadian Railway .le* 
rident Co. v. Kelly, ô W.L.R. 412. followed.]

2. Corporations and companies (fVIIC—37th—Actions iiv foreign
corporations duly registered ix province—Necessity of fib-
N [SUING SECVRITY FOR COSTS.

A forc:gn company by registration in Alberta, although clothed 
with all the rights, powers, and privileges of companies incorporated 
under the Companies Ordinance, is not thereby absolved from giving 
security for costs as a non-resident in an action brought by it. since 
there "is nothing in such ordinance exempting companies so incor- 
porated from giving security for cost».

Motion by defendant for an order for security for costs. 
The application was granted.
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François de lioussy de Sales, for defendant.
(S. II. Itoss, for plaintiffs.
Walrh, J. :—The defendant applies for an order for security 

for costs, upon the ground that the plaintiff company resides 
out of the province. The writ and statement of claim disclose 
the fact that the plaintiff is a corporation having its head office 
at Winnipeg. The plaintiff meets the application with proof 
of the fact that it is registered in Alberta under the Foreign 
Companies Ordinance.

The neat point for decision is, whether such registration is 
sufficient to relieve the plaintiff from the liability which it 
would otherwise he under to furnish security for the defend
ant’s costs. On the argument I expressed the opinion that it 
did not, hut I reserved the matter to enable me to read the 
ease of Xcwby v. Von <)/>/># », L.R. 7 Q.R. 293, which Mr. Ross, 
for the plaintiff, cited to me as decisive of the point "n his favour 
and against my own view. 1 have been unable to find this 
volume in the library, and am, therefore, obliged to dispose of 
the application without having had the advantage of reading 
this case.

In the course of my own research, however, I have found an 
Ontario case, Ashland v. Armstrong. 11 O.L.R. 414, and a Mani
toba case, Canadian Hail wag Accident Co. v. Killy, 5 W.L.R. 
412, in the former of which Chancellor Boyd, and in the latter 
of which Chief Justice Mathers, decide the exact point adversely 
to the f’s contention.

Though not binding upon me, these decisions commend them
selves to me, perhaps liecnuse they happen to coincide with my 
own preconceived views upon the subject ; and 1 will, therefore, 
follow them.

The registration of a foreign company clothes it with the 
power to carry on its business within the province, but does 
not of necessity give it any residential status. It is not neces
sary that it should have any office or place of business in the 
province.

It must appoint a resident of the province as its attorney 
for the service upon it of process ; but this is the only provision 
requiring of it anything approaching a residential character; 
and it is in the person of the attorney that this qualification 
must exist.

Of course, a foreign company may so reside in the province 
as to enable it to sue without furnishing security for the de
fendant’s costs, hut that is not this case. 1 am dealing simply 
with the abstract case of a company which shews registration 
and nothing more.

I do not think that the plaintiff can get the help which Mr. 
Ross contended for from that provision of the Foreign Com 
panics Ordinance which gives to it, by virtue of its registra
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tion, all the rights, powers, and privileges conferred upon com
panies incorporated under the Companies Ordinance.

It is not by virtue of anything contained in that Ordinance 
that a domestic company enjoys the immunity which it possesses 
from liability to secure the payment of the defendant’s costs 
in an action brought by it.

The order will go for security in the usual form, for $200, 
if paid into Court, or $'$00, if by bond. Costs in the cause.

Security ordered.

HAFFNER v. GRUNDY.
Manitoba King*» Hcnch. Trial before Mathers, C.J.K.H. June 4, 1912.

1. Brokers (8 HR—12)—Real estate agent—Commission—Liability 
or owner of land—Proposed purchase on unauthorized terms. 

The defendant, the owner of property that he had placed for sale 
in the hands of the plaintiff, a real estate agent, is nut liable to the 
latter for commissions where tin* agent found a purchaser for the 
property on terms he had no authority to offer, ami which the defend
ant refused to accept, notwithstanding that the proposed purchaser 
testified at the trial that he had been ami was ready ami willing to 
huv upon the defendant's terms, which fact he had not until then 
communicated to either the plaintiff or the defendant.

An action by an agent against his principals for a commis
sion for procuring a purchaser of real estate.

The action was dismissed with costs.
Meagre. A. J. Andrews, K.C., and F. M. Burbidye, for plain-

Messrs. I). A. Stack pool c and K. J. Elliott, for defendant. 
Mathers, C.J.K.H.:—At the conclusion of the plaintiff's 

ease I dismissed the action as against the defendant William 
Grundy and it proceeded as to the defendant Amelia Charlotte 
Grundy only.

The agent's instructions were contained in letters, which auth
orized him to find a purchaser at the price of $93,500, one-third 
cash, balance in one, two and three years, with interest at six 
per cent., subject to continuation at the time of sale.

The agent found a purchaser who was willing to buy at 
the price named and who paid $1,000 deposit to. and took a 
receipt from, the agent. This receipt emlsulied all the terms 
contained in the instructions from the principal to the agent and 
certain additional terms. After providing for payment of the 
deferred instalments of purchase money, the receipt continued:— 

Such balance to be secured by a mortgage upon the property; the 
vendor to give a title to the said property under the Real Property 
Act. If there are any encumbrances upon the said pro|»erty which 
are not now due and payable, these are to l>e paid by the vendor and 
the purchaser is to have a right to pay same «hen due and deduct 
the amount of said encumbrances out of the first moneys payable to 
34—4 D.L.B.
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the vendor from the purchaser. Any and all encumbrances upon the 
property which are due and payable are to be paid forthwith by the 
vendor. Taxes, rents, interest and insurance to l»e adjusted from and 
to time of delivery of title by vendor. The vendor to give delivery 
of the property within thirty days from this date.

A telegram was sent to the defendant William Grundy, who 
was the agent of his eo-defendant, at Long Beach, California, 
where the defendants then resided, advising him of the sale " , 
which read as follows :—

Have sold lots 1. 2 and :i. block V. 8.1 St. James, plan 420. for ninety- 
three thousand five hundred, one-third cash, balance one, two and 
three years, interest six. All encumbrances to lie paid by vendor at 
maturity; usual agent’s commission ; everything adjusted at date 
delivery title; deal to lie dosed by transfer and mortgage. Please 
confirm by wire and have Amelia join and instruct what lawyer to 
employ.
To this William Grundy replied by telegram ;—

Cannot accept. Terms unsatisfactory. Leaving for Winnipeg 
Sunday.

It was admitted by counsel for the plaintiff that the receipt 
which the agent gave and the telegram of advice to William 
Grundy contained terms which the agent had no authority to 
make, and that the principal was not bound to accept.

No further negotiations took place between the parties and 
no other offer was ever communicated to the defendant by the 
plaintiff.

The proposed purchaser said at the trial of this action that 
he was at the time of paying the deposit. and always has been, 
willing to buy the property on the defendant's terms. If so he 
did not then, or at any time up to the trial of this action, com
municate that fact to the defendants or to the plaintiff. On the 
contrary, he unsuccessfully endeavoured to enforce by action the 
contract entered into by the agent.

It is not enough for an agent to find a purchaser who is 
willing to buy on his principal's terms ; he must communicate 
the fact that he has found such a purchaser to his principal and 
give him an opportunity of effecting a sale : otherwise the prin
cipal derives no lienetit from the services of the agent. So far 
as the evidence discloses, the vendor had no reason to suppose 
that the suggested purchaser was willing to modify the terms 
of his offer communicated by the telegram < d. The agent 
had no right to impose the terms tendered by his proposed pur 
chaser, and he never got an offer from him to buy on any other 
terms.

On the ground, therefore, that the agent has failed to shew 
that he found a purchaser ready, willing and able to buy on tie 
vendor's terms, the action must be dismissed with costs. Fiat 
for costs of examination for discovery.

Action dismissed.
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Annotation—Brokers— ($ II B—12)— Real estate agent's commission—
Sufficiency of services.

7/if (itncral Priori plrtt I pplirablr to Com mission on Sale»,
hi order to n legal claim for comm Union on n sale, tliere must

not only lie a casual, but also a contractual relation between the intro
duction of a purchaser and the ultimate transaction of sale; Touhnin v. 
Millar, 58 L.T. 90.

An agent who brings a person into relation with his principal as an 
intending purchaser, lias done the most effective ami possibly the most 
labourions and cx|*‘iisive part of his work, and if the principal takes 
advantage of that work and. Iiehind the hack of tin* agent and unknown 
to him. sells to the purchaser thus brought into touch with him, the 
agent's act may still well lie the effective cause of the sale, though he 
advised the principal not to accept the terms offered by the purchaser: 
per land Atkinson in llurrhrll v. domic mol Itlockhousr Col Ur rie», 
lltUol A.V. «114. 80 L.J.P.C. 41. 10.1 LT. 325, reversing the judg 
ment of the Supreme Court of Canada (not reported) which affirmed the 
judgment of the Supreme Court of Nova Scotia. 43 X.S.R. 485, and restor
ing the judgment of the referee, who held the agent entitled to the full 
commission « for in the agency agreement under tin* cireum-
stanees shewn.

An agent of an absent principal entered into negotiations with a per- 
son who was anxious to buy certain hotel property lielonging to tlie 
principal, but no sale was completed at the time because the prospective 
purchaser the cash payment required too much for him to handle,
lie then called the attention of two of his acquaintances to the desirability 
of the property and the three entered into an agreement among them
selves that they would buy it. The amount of the cash payment, however, 
was still too large even to the three, ami, the owner having returned, they 
carried on nil further negotiations in regard to a sale with him personally 
without any further intervention on the part of the agent. The property 
was finally sold to the two acquaintances of the person with whom the 
agent negotiated on tin* same terms as it had been offered through the 
agent, excepting that the cash payment was smaller. It also up|>curcd 
that the agent did not know the two purchasers until after the sale was 
completed. It was held that, though the person whose attention the 
agent had ealled to the land withdrew from the transaction and the 
sale was made to his associates without him, tlie agent was the efficient 
cause of the sale of the property, and that he was therefore entitled to 
recover a commission on such sale: St ration v. Yarhon, 44 Can. S.C.R. 
395. reversing Yarhon v. Stratton, sub nom. VocAon v. Straton, 3 Sask. 
L.R. 280.

Where the contract is that the agent is merely to find a purchaser 
willing to purchase and lie fulfilled it by finding such person, the 
agent is entitled to his commission, though the sale fell through, if the 
cause of the failure was the fault of the principal ami not of the agent: 
per Chief Justice Ritchie in MacKrnsic V. Champion, 12 Can. S.C.R. 
049.

Where an owner placed his farm in the hands of a real estate agent 
for sale at a fixed price under an agreement in writing whereby, in 
consideration of the agent registering the farm in a real estate register 
issued by him describing properties for sale, the owner agreed to pay 
him a commission of a certain per cent, on the price obtained “whenever
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Annotation (conflniird)—Brokers—(gUB—12)—Real estate agent's com
mission—Sufficiency of services.

a sale of the property or any part thereof takes place,” to lie paid when 
the farm was sold, either at the price fixed or at such other price that 
the owner might accept, and the agent did nothing apart from including 
the property in his register towards affecting a sale and the property was 
sold by the principal about a year after without the interposition of the 
agent, the agent was entitled to recover commission on the selling price of 
the farm at the rate stipulated in the agency agreement : Mci'allum v 
William a, 44 X.S.R. 508.

Where the agent introduced a purchaser with the result that a contract 
for the sale of land was executed which contract was replaced by a later 
one whereby the price of the la ml was reduced in consideration of an in
cumbrance thereon being paid by the purchaser who borrowed the money 
for the purpose and assigned his interest in the contract to the lender, 
and the owner afterwards sold the mining lands to a person buying for 
such lender, such sale was not a transaction independent of the contract 
of the purchaser introduced by the agent but was a continuance thereof 
and the agent was entitled to a commission on the full amount received 
for the land as finally sold: Glemlinniny v. Camnagk, 40 Can. 8.C.R. 414, 
affirming Vavanagk v. Glomlinning, 10 O.W.R. 47.» (Ont. C.A.).

Where the owner of farm lands authorises an agent to dispose of 
them and agrees to pay him the usual commission, and the latter succeeds 
in bringing about an agreement whereby the lands were taken as part 
payment in an exchange for city property, the owner of the farm lands 
is liable to the agent for commission on the sale: Lewi» v. Bucknam, 
(Man.). 1 D.L.R. 277. 20 W.L.R. 4.

A principal is not liable to a real estate agent for commission who 
found a purchaser for the principal's property on terms that he had no 
authority to make and which the principal refused to accept, though the 
proposed purchaser teatilied at the trial of an action brought by the 
agent for his commission that lie bad been and was ready and willing to 
buy upon the principal's terms where lie had not disclosed such fact until 
then to either the principal or the agent : llaffnrr v. (Irumlg. 4 D.L.R.. 
p. 520. aupra (Man.).

To entitle an agent to recover a commission he must find a purchaser 
ready and willing to complete the purchase on the terms fixed by his 
principal unless the principal agrees to a change. It appears, therefore, 
no commission is recoverable where the agent was instructed to sell the 
property on the terms of a specified sum in cash and the balance in one. 
two. three and four years and that as a result of his negotiations with mi 
intending purchaser lie gave him a receipt for a deposit paid in cash in 
which the same cash payment was provided for but which further stipu
lated that a certain mortgage won hi lie assumed by the purchaser and 
that the balance should lie made payable in one, two. three and four 
years in etpial payments and that the purchaser should have the privilege 
to pay olT at any t me to which last additional term the owner refused to 
agri-e: Egan v. Simon, 10 Mail. L.R. 131. Attention may here be called 
to the fact that in an action which finally reached the Supreme Court 
of Canada. Giltnotir v. Simon, 37 Can. 8.C.R. 422. affirming 15 Man. L.R. 
205, and in which the judgment was delivered before Eyan V. Simon ivi-
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heard !*v the Manitoba Court of Appeal, it was held that the additional 
term incorporated into the receipt given by the agent was unauthorized.

An agent in entitled to a commission for the sale of land where it 
appeared that his pria ipal entered into negotiations looking to a purchase 
with a proposed purchaser introduced by the agent and while a purchase 
was not then made, subsequently and as a result of the negotiations the 
principal made to the prospective purchaser a lease for three years with a 
collateral agreement giving the lessee the option of purchasing within a 
year, which the latter exercised: Muraun v. Uuniaitle, 31 O.R. 38.

Vnder an agreement whereby an agent wa* to receive a certain sum 
of money as commission if lie found for his principal a purchaser who 
would pay not less than a specified amount in cash, the agent, upon 
finding a purchaser who paid only half such sum down hut who was 
accepted by the owner the latter promising after the sale to pay the 
agent the sum stipulated as commission in the agreement of ageiisv. 
was permitted by the trial Judge to recover on the common counts a sum 
equal to the amount promised him as commission on the grounds (1) that 
he could not have recovered on the contract itself “because of his non 
literal performance of its terms" and (2) that the owner had made the 
subsequent promise. On appeal by the principal, the Court of Queen’s 
ltench (Ont.) allirmed the trial Judge's decision as to the amount due 
the agent though they declared that while they did not hold that the 
agent should recover the exact sum • »d as commission in the agree
ment by which he was hired, lie was entitled to some remuneration 
how much it was unnecessary to say in view of the subsequent promise 
of the owner and of the fact that no objection was taken to the amount 
of damages below : Wycott v. ('ampin II. 31 U.C.Q.B. f>34.

An agent is entitled, if there has been no revocation of his authority 
and his contract of employment specified no time limit, to his commission 
for a sale by his principal to a purchaser to whose notice the property 
was brought by the agent though the sale was made without the owner 
knowing that the purchaser came to him through his agent: /fire v. 
ilalbnilk, 2 D.L.R. 8.19, 26 O.L.R. 43, 3 O.W.X. 815, 21 O.W.U. 571.

Unless tliere is a specific agreement to the contrary, the putting 
of a house into the hands of an agent for sale does not prevent the owner 
of the house from selling it hi miel f to a person not introduced by the 
agent. or from selling it through a different agent. Accordingly, where a 
house is put into the hands of au agent for sale, and the agent finds u 
person willing to purchase it, but who cannot purchase it because the 
house has already been sold by the owner, the agent is not entitled to 
commission: ttrinaon v. Darien, 10.1 L.T. 134, 27 Times L.R. 442. .1.1 Sol. 
Jo. .101.

Under an agreement entitling the agent to a commission when the 
property was “disposed of." the remedy of the agent upon the wrongful 
refusal of his principal to sell is not by action for the commission which 
lie can earn only in the terms of the contract. /Vr Patterson. J., in 
.1 ila in non v. Yeager, 10 O.A.ll. .177. at p. 4 SO. That, in the learned Justice's 
opinion, the proper remedy for the agent under such circumstances was 
an action for damages for refilling to sell, or an action on a quantum 
meruit, may lie inferred from his adding to the alaive statement that the
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ihimages in mi action for refusing to sell or the nmount to Ik* recovered 
ns ii i/uantiiiii meruit, would necessarily lie governed by the amount of 
commission stipulated to Is» |>ni<l when the property was disposed of. 
.Mr. •Iimticc Osier in the same case also said that on the wrongful refusal 
ot the owner to sell, the agent was not entitled to sue for or to recover 
the commission, «/mu commission on the terms of the agreement, though 
he nihled that in that ease the measure of damages might well have been 
the full amount of the commission.

Where the author.ty of an agent employed to sell on commission is 
revoked by the principal In*fore a sale has lieen effected, the right of the 
agent to remuneration for what he has done in endeavouring to effect a 
sale depends on the terms on which he was employed. Thus, where 
clerical agents employed by the defendant to sell an advowson upon a 
commission upon the purchase money when the contract was completed, 
agreed as the purchase money was likely to Is* large, to forego a claim 
of three guineas which they ordinarily made for entering such prnjierty 
on their Imoks. and for the trouble of answering impiiries reflecting it, 
are not entitled to recover anything upon the principal having afterwards 
wild the advowson himself, and having revoked the plaintiffs' authority 
to sell, the agents as they had not effected the sale, ami there was no 
evidence of their having done more than was ordinarily covered by the 
charge of three guineas, which they had agreed to forego: Simpson v. 
1mmb. 17 ('.It. 00.1, 25 LJ.C.P. 113, 2 dur. (X.S.) 91, 4 W.R. 328.

A tlrin of real estate brokers is not entitled to a commission from a 
vendor for securing a purchaser for land, who was, without the fact 
I icing disclosed to the vendor, a member of sivli Hr in and bought the land 
for its lienetit : F.ihjnr V. t’ankep, 4 D.L.R. 4lt0 (Alta.).
The 1%‘ifiht t u ( 'om mi union an I ffeetnl hi/ the Employment of Tiro oi I/o»'

Where an owner, dissatisfied with his agent's failure to sell, placed 
his property with other agents hut did not withdraw it from the first 
agent and it was sold hv one of the agents at the same price net to the 
owner as the price he offeml to the first agent. such first agent is not 
entitled to a commission: ./o/im*o»i v. Appleton, Il ll.C.R. 128.

Where the owner of land. I icing hard pressed by the mortgagees 
thereof, emphived an agent to sell the land at a specified price ami the 
agent failed to make a sale at such price to a person he was negotiating 
with, and such perwm. through 1rs hanker, afterwards got into commiini 
cation with a real estate agent employed by the mortgagees and. as a 
result of the work of the mortgagees' agent in the matter, dually pur 
chased the property at a much less price than that at which it was 
offered through the owner's agent. the mortgagees’ agent ami not tin- 
owner's agent brought aliout the sale and the owner's agent is not entitled 
to any commission, although the owner was chargeable with the commis- 
sion payable to the mortgagees’ agent : Hrithjman V. Hepburn, 1.1 ll.C.R. 
38V. affirmed 42 Can. 8.C.R. 228.

Where an owner who hail employed an agent to well his land euhsc 
ipiently and without not ici* to the agent gave an option to another real 
estate agent known to him to lie such, who had the pro|s*rty conveyed to 
a person originally found by the first agent and with whom he was
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negotiating. the second agent having secured the purchaser not liv reason 
of anything the first agent had done, the lirst agent is entitled to no 
commission in the absence of shewing any collusion on the part of the 
owner to deprive him of hia commission, the owner believing at the time 
that the option holder was purchasing it himself: While v. Maynard, 15 
NCR. 340.

An agent employed to sell at a specified price entered into negotiations 
with a prospective purchaser but nothing came of it. Subsequently the 
same person and the owner were brought together by another agent who 
had to conduct the further negotiations lie fore the prospective purchaser 
agreed to buy at all. The property was finally sold to him at a price 
less than that offered through the first agent. The trial Court gave the 
agent half the amount agreed U|hiii and on an ap|ieul by tbe agent the 
Uourt of Queen's I tench refused to disturb the verdict so as to give him 
the full amount *tipulat«*d.

As the principal failed to appeal the question of the agent's right to 
recover anything at all was, of course, not decided : 11 linen v. Cross, 12 
Man. L.R. 442.

An agent who actually sold the land in IIlinen v. (Voss, 12 Man. L.R. 
442. nupra, had to sue for his commission and in the action he recovered 
the full amount claimed. On an appeal by the principal the full Court 
sustained the trial Judge's refusal of the owner's application for a new 
trial or to vary the judgment, relying on the fact that another real estate 
agent had recovered a verdict against him for half the usual amount the 
full Court declared that the fact of the recovery by another agent of the 
amount with respect to the same sale was rrn inter alum aria and not. in 
its«*|f material : Douylan v. Cross, 12 Man. L.R. 554.

A real estate agent who was not an exclusive agent for the sale of the 
pro|M*rty cannot recover a commission where the land was sold by the 
efforts of another agent though the first agent had introduced the property 
to the purchaser at an earlier date than the other agent : Ho bin* V. lier», 
2 O.W.X. 1115, 1» O.W.R. 277. Mr. Justice Middleton in delivering the 
opinion of the Court said : “A fisherman who actually lands the fish is 
entitled to it, even though it was tirst allured by the bait of another.”

A broker wbo introduced a purchaser is entitled to his commission 
even though the sale to such purchaser was effected wholly through an
other agent : Unlcr V. Moore, H ll.V.R. 115.

An estate agent appointed at an annual salary with an additional 
commission upon the first year’s rent for every house which he should let 
on the estate, is entitled to such commission for letting houses for his 
principal, though the evidence was that the agreement for the letting 
was entered into with another agent, where it appeared the tenants were 
introduced to him by the first agent : Bray v. Chandler, 18 C.R. 718.

Land agents were severally employed to sell an estate. A person 
called on one of the agents to inquire alter another estate, and was told 
by him that it was not in the market, but tliat the estate above first 
mentioned was to lie sold. The enquirer took from this agent particulars 
of the estate and afterwards meeting the other agent negotiated with 
him the terms of the purchase which was afterwards completed. The agent 
first approached brought an action for commission on the sale, payable
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to the agent who found the purchaser. It was held (1) that the question 
for the jury was. whether they thought that, in fact, the plaintiff had 
secured the purchaser and (2) that if they thought he had. and gave their 
verdict for them, they were not bound to give him the full amount of the 
commission, though the fact of that commission being usually paid was 
some evidence to guide them in their decision: Hurray v. Currie, 7 Car. 
& 1'. 584.

The Sight to Commission as Affected by the Taking of a Secret Profit by 
the Agent.

Where the agent negotiated with a person who was anxious to buy 
but wanted time to arrange for funds and the agent gave him time upon 
his promise to pay the agent a certain sum of money and the sale was 
finally made to him, it was held in an action by the agent for his com
mission brought before he had received the money promised him by the 
purchaser that his consent to accept such sum from the purchaser was 
such a breach of his duty as agent for the vendor as to disentitle him to 
recover his commission: Manitoba and Xorth ll'rst Land t\)rporation v. 
Davidson, 34 Can. S.C.R. 255, reversing Davidson v. Manitoba Xorth West 
Land Corporation, 14 Man. L.K. 233. The language of Mr. Justiw* Nesbitt 
in delivering the opinion of the Court is such a clear and ixmcise state
ment of the principles governing eases where the agent by some service 
to the purchaser against the interest of his principal attempts to obtain 
a secret profit on the sale as to merit quotation in full. "I think that the non
receipt of the money makes no difference; the bargain was that he should 
get the money and it is that which would affect the mind of Davidson 
(the agent) ; he expected to get the money at the time and the question 
is: Does such a transaction as this disentitle him to the payment of his 
commission assuming that he is otherwise entitled to such a commission? 
1 think the test is: Has the plaintiff by making such an undisclosed 
bargain in relation to his contract of service put himself in such a position 
that he has a temptation not faithfully to perform his duty to his 
employer? If he has, then the very consideration for the payment for 
his services is swept away. I think that the making of such a bargain 
necessarily put Davidson in a position where it was to his interest that 
Grant should become the purchaser, in which case he would receive not 
only the commission but #500 commission as a secret profit. It put him 
in a position where he was getting pay for the very time which the 
company were agreeing to pay him for while securing the purchaser, and 
his duty as agent was to get the highest price possible for his employer; 
and it is perfectly evident from his own statement that Grant was a 
person who was willing to pay at least #500 more for the property and 
probably a considerable advance on that: .Manitoba and X. If. Land Corps. 
V. Davidson, 34 Can. S.C.R. 255.”

Where a person knowing that another person was an agent for the sale 
of certain lands entered into an agreement with him for the purchase 
thereof on joint account in his own name, upon the understanding that 
they should each be owners of one-half the lands and share profits equally 
upon a re-sale and the agent transferred one-half his interest to a third 
person who gave valuable consideration therefor, with knowledge, how•
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ever, at the time of his transferor’s agency for the sale of the lands, and 
shortly after the conveyance of the land hv the owner to the first party 
above mentioned they were re-sold to a fourth person at a large profit, 
the owner was allowed, in an action brought by him against the three 
after he had discovered the nature of the transaction, to recover the 
amount of the profits which they hud realized upon the re-sale of tin- 
land made by the three together with the amount of the commission paid 
by him on the sale of the lands as shared in by each: Pommerenke v. 
Hair, .1 Sask. L.ll. 51. per Johnstone, J. Attention should lie called to the 
fact that this judgment was varied by the Supreme Court of Saskatche
wan (Pommerenke v. Hale, :$ Sask. L.R. 417), in which it was held that 
the transferee of the agent was under no obligation to account for profits, 
he lieing a bonii fide purchaser for valuable consideration and this latter 
judgment was ullirmed by the Supreme Court of Canada nub nom. Coif v. 
Pommerenke, 44 Can. 8.C.R. 543. The agent did not appeal and therefore 
as to him the trial Court’s judgment remained in force.

It is well established that the acceptance of an agent of a secret com
mission from the other side disqualifies him from recovering any remun
eration from his principal: Miner v. .4loyie, 19 Man. L.R. 797.

The principal may in un action for that purpose recover back the 
commission which he has paid to the agent notwithstanding that he has 
already recovered from the agent the secret commission paid him by the 
purchaser for effecting the sale: Andreirs v. Hamsay, [1903] 2 K.B. 035. 
72 L.J.K.B. 803, 89 L.T. 450, 52 W.R. 120, 19 Times L.R. 020. Lord Chief 
Justice Alverstone said: "A principal is entitled to have an honest 
agent, and it is only the honest agent who is entitled to any commission. 
In my opinion, if an agent directly or indirectly colludes with the other 
side, and so acts in opposition to the interest of the principal, he is not 
entitled to any commission.”

Attention may here be called to a case distinguishing Andrews v. 
Ham-say, [ 19031 2 K.B. 033, supra, though not strictly in point in this 
note as it is concerned with the sale of goods, in which an auctioneer 
wus held not to In- disentitled to retain his commission under an agree
ment providing that in addition to a lump sum by way of commission he 
was to Ik- paid all “out-of-|ioeket ex|H*nses” including the expenses of 
printing and advertising, where it appeared that in his account of such 
expenses to his principal he debited the latter with the gross amount of 
the printer's bill ami of the cost of advertising in the newspapers though 
he had. in fact, without the principal then knowing it, received discounts 
both from the printers and the newspaper proprietors according to a 
general custom on the part of printers and newspaper proprietors to 
allow auctioneers a trade discount olf their retail charges which discount 
they did not allow to the auctioneers' customers if they dealt with them 
directly, and where the auctioneer in omitting to disclose the fact of his 
discounts to his principal did so in the honest belief that he was ’ wfully 
entitled under the custom to receive the discounts and retain them for 
his own use: llippisley v. Knee, f 19051 K.B. 1, 74 L.J.K.B. OS. 92 L.T. 
20. 21 Times L.R. 3. I/ird Chief Justice Alverstone declared that he was 
satisfied that there was no fraud on the part of the agent and that what 
was done by him was done under a mistaken notion as to what he was
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entitled to do under the contract which was enough to differentiate the 
case of Andrews v. Itamsay, [11)03] 2 K.H. 03.'), supra, where the Court was 
dealing with an agent who acted downright dishonestly. He added that 
he was not prepared to go to such a length as to hold the agent not 
entitled to receive any commission if he failed to account for a secret 
discount received even though that failure might lie due to an honest 
mistake. "If the Court is satisfied that there has been no fraud or 
dishonesty upon tin* agent's part, I think that the receipt by him of a 
discount will not disentitle him to his commission unless the discount is 
in some way connected with the contract which the agent is employed 
to make or the duty which lie is vailed upon to perform. In my opinion, 
the neglect by the defendants to account for the discounts in the present 
case is not sufficiently connected with the real subject-matter of their 
employment. If the discount hail been received from the purchasers the 
case would have been covered by Andrews v. Ramsay, [1003] 2 K.H. 635, 
supra; but here it was received in respect of a purely incidental matter; 
it had nothing to do with the duty of selling. It cannot be suggested 
that the plaintiff got by one penny a lower price than he would otherwise 
have got."

In another case dealing with the sale of goods and therefore not 
strictly in point with this annotation it was held that where the agent 
in numerous instances did not forward the invoices to purchasers of the 
goods which were mode out in the name of the customer but were sent to 
the agent, and forwarded invoices made in his own name as agent at an 
increase over the price set in the principal's invoice and retained for him 
self the excess in that price while crediting only the written price to the 
principal, such act was a dishonest one in each transaction and deprived 
the agent of any right to commission in such transactions but did not 
deprive Inn thereof in other sales by him where he honestly acted within 
the terms of the contract of agency ami credited his principal with the 
full amount received by him from the purchaser: Xitnlals TaendsHI 
fabiik v. Hrustrr, [1!HMI| 2 Ch. «71, 73 L.J. Ch. 7»N.

An agent is not entitled to any remuneration in respect of a trail' 
action in which he has been guilty of any misconduct or breach of faith 
towards his principal and therefore a recovery of commission will be denied 
a company in business as a real estate broker, where it appear* that 
the owner of the property employed the company to sell the same, tie- 
listing thereof being done by a clerk, who introduced to the owner another 
clerk of the company, as a gentleman recently arrived from England and 
anxious to buy property; that in the negotiations that followed the owner 
set a certain price which the intending purchaser having been previously 
informed by his fellow-clerk that the property could lie bought for a les 
sum, refused to pay, and that the other clerk without disclosing that lie 
and his companion were in the agents' office and that the intending pm 
chaser had seen the listing or had been told the minimum figure at which 
the owner would sell, took part in the discussion that was going on 
between the owner and “the gentleman from England," and acting a* well 
for the seller as for the buyer, brought the parties together, with the 
r.-sult that the owner agreed to accept the minimum price, but afterwards
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Annotation
n-pudiateil the contract : Canailian Fiiianei, rs, l.hl. v. Ilumj IV» (H.C.), 
1 D.L.R. .18.

T» the me eff«-ct are Mt'Leot! v. Higginbotham, 18 W.L.R. 211(1 (R.C.); 
Mgerseongk v. Merrill, 12 O.W.R. 100; /Vic* \. Metropolitan House In- 
vestment ant! Agency Co., 2"» Time* L.R. 11.30 (C.A.).

Where a lnml agent in the course of hi* employment after negotiating 
with an intending purchaser effected a wale liy having land of the pur- 
« ha*«-r taken in part satisfaction of hi* principal'* price after the agent 
»n hi* demand had Iwcn paid liv the purchaser a commission for effecting 
such exchange, of which payment hi* priicipul was aware and made no 
objection to his retaining it and the principal afterwards negotiated with 
the agent for a settlement of hi* remuneration, the principal cannot 
afterward in an action liy the agent for his commission set off the sum 
paid the agent by the purchaser : Cairene, II y. Campion. .11 U.C.C.P. 142.

The owner of land who. In-fore lie closed the transaction, was informed 
hy one of the intending purchaser* that the agent lie had employed to sell 
the same was to he paid hv the purchaser* a certain sum of money if 
the sale was completed, cannot, after lie went on and effected the sale, 
recover the commission lie paid the agent: \\<hh v. McDermott. O.W.R. 
ôiiii. a Hi ruling 1 O.W.R. ($44. which reversed .1 O.W.R. 3(15.

Commission 
of real estate

Cases in trliieli the Hight Com mission iras I pheld.
An agent i* entitled to hi* commission if he shews that in accordance 

with hi* contract lie has obtained a purchaser ready and willing and 
aide to buy on the term* offered who was accepted bv the principal after 
the latter had succeeded in adding additional term* upon which lie in 
sisted where the sale finally fell through lieeause of the sole fault of the 
principal: Hagshnre v. Hoir land, 11 R.C.R. 2H2.

Where a person opened negotiations with an agent for an exchange of 
projierty of his, for property listed with the agent for sale or exchange, 
and Is-fore the «leal was closed between the agent an«l the prospective 
purchasi r the pr ncipul telephon«-«l the agent asking if any «lisposit mn of 
hi* property hail been effecttsl and was ri-plied to in tin- negative a ml then 
said that he withdrew the pro|ierty. but at or alunit the same time lie 
consummated a «leal for the same property with the pr«»*|«ective purchaser 
upon negotiations made directly with tin- principal, the relationship of 
veinlor and purchaser was Iteld to have been brought alniut by the agent 
ami the agent was therefore entitled to the commission: Lalamlc V. 
Caravan, 14 B.C.R. 208.

An agent is entitled to his eommi**i<in where he introduced a pur
chaser who old aim'd from the principal an «q>ti«in which he finally allowed 
to lapse ami a small port ion of the pro|H-rty was afterward* sold to 
another person, the agent lieing paid a commission thereon and sulise- 
«piently the option holder enteml into mediations with the owner with
out the interventhm or knowhnlge of the agent, although the sale which 
resulted was made at a price less than the price off«-re«l through the agent : 
Lee v. O'Brien, 15 R.C.R. 326.

An agent employed t sell land at a net price to the owner introduced 
a purchaser to the owner whom he privately told the price at which lie 
offered it, the price quoted being higher than the net price, and asked to
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In* protected in getting his commission to which the owner assented. Some
time after this interview, when the agent was not present, the purchaser 
asked the owner his price and the latter gave the same price as the 
price he had offered it to the agent and it was sold at that price to this 
purchaser. The agent was held to be entitled to recover as his commission 
the difference between the net price to the owner stipulated in the agree
ment of agency and the price at which the agent offered it to the pur
chaser: Itoiclanda v. Langley, 16 R.C.R. 72, 17 W.L.R. 443.

An agent is entitled to a commission where he produced a purchaser 
between whom and the owner it was agreed that upon the payment of a 
certain price, part of which was to be paid in cash, everything went with 
the property just as it was with the exception of certain personal property 
then designated and the purchaser afterwards got a certified cheque for 
the amount of the cash payment and was prepared to give the same to 
the owner until the latter expressed a desire to exclude other personal 
property from the sale which the purchaser would not accede to unless a 
reduction was made in the price of the property which the owner refused 
to accede to and the sale consequently fell through: Cuthbcrt v. Campbell, 
(B.C.), 12 W.L.R. 219.

An agent employed to sell lands at a specified price who found a pur 
chaser willing to buy but at a much less price than the one specified, 
but who was nevertheless accepted by the owner who agreed to the re
duction in the price, is entitled to his commission on the sale: Wolf V. 
Tail, 4 Man. L.R. 59.

An agent is entitled to a commission on the full price where having 
secured a purchaser ready, able and willing to complete the purchase, ns 
the contract of agency called for, though no agreement of sale binding on 
the purchaser was entered into because the owner refused to execute an 
agreement unless it should provide for the forfeiture of the deposits paid 
at first by the purchaser if there should be default in carrying out the 
transaction and the purchaser would not consent to such a provision 
being inserted: UaoKcnsie v. Champion, 4 Man. L.R. 158, 12 Can. S.C.R. 
(149.

Persons whom the owner of land knew to Ik* real estate agents called 
on the owner and ascertained through him that his house was for sale at 
a certain price and during the conversation nothing was said about the 
commission. Shortly afterwards the agents introduced a prospective pur 
chaser who after inspecting the property authorized the agents to offer 
a sum less than that which was set on the house by the owner. When this 
offer was communicated to the owner he told the agents that he would not 
accept any less than the price he hud stated and that he wanted that 
net. that is. clear of commission, and the agents tried to induce the 
prospective purchaser to buy on these terms but the latter afterwards 
dealt with the owner directly and bought the property at the exact price 
quoted to the agents. The agents were held entitled to recover the full 
amount of the usual commission on the price at which it was sold : 
Aiken* v. Allan, 14 Man. L.R. 549.

After the agent had procured a purchaser ready and willing to carry 
out the purchase on terms satisfactory to the principal the proposed 
purchaser discovered that one of the walls of the building on the property
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bightly overhung the adjoining lot and railed on the owner to make good 
the title to such building. Being unable or unwilling to make good the 
defect in the title or to make satisfactory terms with the owner of the 
adjoining lot, the principal proposed to the purchaser that the agreement 
of sale should lie cancelled and it was so done. The trial judge awarded 
compensât ion to the agent equivalent to the amount of the commission 
agreed on had the sale gone through. On appeal it was held that the 
agent had earned and was entitled to lie paid a compensation for his 
services in finding a purchaser though he had not procured a purchaser 
to execute a binding agreement to purchase and that such recovery need 
not lie the amount agreed on as commission but a compensation as on a 
quantum meruit or by way of damages, but that under the circumstances 
it was competent for the trial judge to award the sum he did: lirgdgea v. 
Clement, 14 Man. L.R. 588.

A person who was not known to the owner of the property to lie a 
real estate agent, and who had no office as such, went to the owner and 
ascertaining that the property was for sale obtained the terms on which 
it would lie sold. At a subsequent interview this person told the owner 
he had found a purchaser and in answer to a request by the owner gave 
the latter the name of the purchaser. The owner stated the terms as 
liefore but said lie would require a larger cash payment than the agent 
bail previously understood would be accepted. The agent then said that 
the purchaser would take the property on such terms and brought him to 
the owner. The purchaser then proposed that instead of the cash pay
ment he should pay half thereof in cash and the other half in six months, 
the other payment to lie as agreed on to which the owner acceded and the 
sale was carried out. The trial judge dismissed the action because there 
was a conflict of testimony as to whether the owner understood that the 
person who introduced the purchaser was working for a commission on 
the sale. On appeal the court, declaring itself to lie in as good a position 
to judge of the facts as the trial Judge, held the person who introduced 
the purchaser to lie entitled to the usual commission on the sale: Witkea 
v. Masicell, 14 Man. UR. 500. Attention may lie called to the following 
ground on which the Court of Appeal reviewed the evidence and decided 
that the right to maintain the action was established. "Where there are 
two persons of equal credibility and one states |msitivelv that a particular 
conversation took place while the other positively denies it. the proper 
conclusion is to find that the words were sjMiken and that the person who 
denies it has forgotten the circumstances.”

A son of an owner resident in another country placed a farm in the 
hands of two different real estate agents for sale. One of the agents 
found a purchaser and informed the owner's son by letter, and the latter 
replied accepting the offer but asking the agent to call on the other agent 
and arrange regarding commission so that the writer of the letter would 
have to pay no more than one commission. The agent who found the 
purchaser did not communicate with the other agent but introduced his 
purchaser to the son’s solicitor. The purchaser paid the solicitor a substan
tial sum to lie applied on the purchase and was ready and willing to pay the 
balance on receipt of a transfer. In the meantime the other agent also 
made a sale of the farm at the same price as the first agent and this sale
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was completed by the owner's son who paid such other agent the usual 
commission. It was held that the first agent was entitled to his commission 
as he had done all that was necessary to earn it and as the son held a 
power of attorney from his father to sell and convey the property he was 
|H-rsonally liable therefor: Bell V. ttokeby, 13 Man. L.R. 327. (Dtibue. C.J.. 
anil Perdue, J.)

Agents were held to be entitled to one-half the commission they would 
have earned if they hud affected a sale of the property where they intro
duced to the owner a probable purchaser who afterwards arranged with 
the owner an exchange of some property of his own for the principal’s: 
Thortlarnon v. Jones, 17 Man. L.R. 203.

Vnder an agreement whereby the principal promised to pay his agent 
a commission “on the completion of such sale” and “on completion of the 
deal," the expressions quoted are to be construed to mean on the execu
tion of a binding agreement of sale, and, upon the happening of that 
event, the agent is entitled to recover his commission even though the 
purchaser afterwards defaulted: Haffner v. Conlinyhi, IS Man. L.R. 1.

The tenants of certain property not in the business of real estate 
agents having learned that the owner of the property was anxious to sell 
the same discussed the price and terms with the latter with the view of 
effecting a sale and as a result had on one occasion introduced to him a 
prospective purchaser when the owner agreed that if the sale went 
through the tenants should have a commission: but no general agency to 
sell was conferred upon them. A person passing by the property and 
thinking that it might he suitable for bis purpose entered the tenants’ 
place of business on it anil inquired of one of them if the property was for 
sale and was told that it was. and this tenant telephoned the owner and 
told him lie had a prospective purchaser and asked his best terms which 
the owner told him and agreed to pay the tenant a commission out of the 
price fixed. The tenant then quoted the price to the inquirer and sent him 
to the owner. The prospective purchaser met the owner upon the same 
evening and after some negotiations the sale was completed on the next 
«lav for a price somewhat less than that offered through the tenant. The 
purchaser did not mention the tenant's name to the owner anil the owner 
testified that he did not connect the purchaser xvitli his telephone conver
sation with the tenant. It was held that he was put upon 
inquiry when a prospective purchaser appeared a few hours after the 
conversation with the tenant; that be should have ascertained if such 
person was the one referred to by the tenant; ami that u|win the farts 
shewn lie and his fellow-tenant were entitled to n commission on the 
price for which the property was sold: Robert non v. Carntrnn, 18 Man. 
L.R. 227.

An agent is entitled to a commission if lie has fourni a purchaser read' 
willing and able to carry out the purchase at the price set by the principal 
when employing the agent where the latter on obtaining a pur
chaser informed the principal and the principal then ignored the agent 
and sold the land to such purchaser at the price offered through the agent 
les» the commission promised the agent: Bonn v. Vathcnon, 18 Man. L.R. 
350. 13 W.L.R. 490.

Owners of property which they wished to sell prepared a large number
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of identical statements describing the same in detail and containing the 
price and terms on which they would sell and distributed the same to 
many real estate agents in the city where the owners had their office. 
One of the agents entered into an arrangement with a provincial officer, 
who was. of course, not in the business of a real estate agent, to assist
him In finding a purchaser, and the agent gave the officer several copies of
the statement liefore mentioned. The latter gave one to a person who 
called at his office for the purpose of getting information as to homesteads 
after convincing him that it was I letter to buy an improved farm and 
gave him a card of introduction to the owners of the property in question 
without indicating in any way that lie was an agent for the sale thereof. 
The inquirer then went to the owners' office hut did not there shew the 
card of introduction to the owners' manager. The manager asked him if 
lie came from any real estate agent and he said ‘•no.” stating what he
lielieved to lie the truth. After this assurance the manager made an agree
ment of sale with him after having made a reduction in price to meet the 
purchaser's otfer, for an amount slightly more than the regular commission 
would have been under the belie ' that no commission would lie payable. 
It was held that the facts above shewn were such as to put the owners 
upon inquiry. and that their manager had failed to make sufficient 
inquiry and that it was hv the instrumentality of the agent who gave the 
circular to the provincial officer that the purchaser was procured and 
consequently the agent was entitled to commission on the sale: llughc» v. 
Ilmighton l.nml f'o.. IS Man. L.R. OSlî.

An agreement between an agent of a vendor company and the com
pany's manager for an division of the agent's commission upon the
latter's sale of the company's real property, does not disqualify the agent 
front recovering his half of the commission from the company if the sale 
has ls»en effected by him. as such an agreement could not create either in 
the agent or in the conqiany's manager an interest in conflict with the 
interests of the owning company, although the fact that the agreement 
for division of the commission was not known to the directors of the 
company : Miner v. Mugir. It) Man. L.R. 707. 10 W.L.R. 242.

An agent who has lieen promised a commission on the sale of land, 
if made within a limited time at a price and on terms stipulated, although 
he had not an exclusive agency, is entitled to |Niyment i/umitum meruit 
for his expenditure of time and money paid for advertising which resulted 
in his finding within the time limited a purchaser for the pnqierty able and 
willing to carry out the purchase, although the agency was revoked lie- 
fore the proposing purchaser had actually Imund himself to buy the 
property, in a case in which the principal, at the time of creating the 
agency, knew that the agent would, in reliance upon the terms of his em
ployment. spend time and money in the hope of earning the commission 
agreed on. was given judgment for half the amount of the commission 
plaintiff would have earned if the sale had lieen carried out: Atdnu* V. 
Hi uwig. 21 Man. It. 550 (V.A.).

A person not usually engaged in the real estate was employed by the 
owner of land to sell or exchange the same for him. nothing lieing said 
as to the rate of compensation for his services ami he went to a real 
estate agent and asked him to take tlie matter up and to endeavour to
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make a deal, and lie himself took no further part in the negotiations 
which followed. The real estate agent wrote to the owner and submitted 
some propositions to him. The latter knowing that the real estate agent 
had been brought into this transaction by the party he hail employed, and 
regarding one of the propositions admitted favourably, referred the real 
estate agent to another agent in the same business and finally from the 
result of the two agents getting together the exchange of lands resulted. 
The person first enqdoyed by the owner was held to be the cause of 
bringing the parties together ami was entitled to remuneration for his 
services: Barteaux v. McLeod, 10 VV.L.R. 138 (Man.).

An agent employed to find a purchaser for property at a price named 
who finds a purchaser satisfactory to his principal and procures a binding 
contract to be entered into, is entitled to his commission although the 
sale does not go through owing to the default of the buyer, especially 
where the principal signified in the written offer of the purchasers his 
acceptance thereof and added thereto an agreement to pay the agent his 
commission upon the purchase pricez Copeland v. Wedlock, 0 O.W.R. 539.

Where the agent procured a purchaser able and willing to pay the 
price asked by the principal for his property and submitted a written offer 
to which the principal made no objection saying that he wanted to look 
into the matter and used the offer ns a lever to move a prospective pur
chaser with whom he had already entered into negotiations to purchase 
the property at the same price as offered through the agent, in order to 
escape paying any commission, the agent is entitled to be awarded as 
damages for the breach of the implied agreement on the part of the 
principal to accept a purchaser, an amount equal to the commission which 
he was promised, the Court being of the opinion that it was immaterial, 
however the case be put, that is. whether the agent was entitled to a 
commission or only to a quantum meruit or to damages, he was entitled 
to receive the sum awarded: Marriott v. Brennan, 14 O.L.R. 508, 10 O.W.R. 
150.

A jH-r-on who knew the projierty in question went to agents employed by 
the owner to sell the same by reason of having seen a hoard on the 
premises with the agents’ name on it offering the pro|ierty for sale, but 
nothing was doin', the agents not even getting an offer or attempting to 
get one. apparently because an offer had already been sent the owner 
which offer fell through. The land was finally sold by the owners to 
the person who saw the agents' board. The trial Court allowed a live per 
cent, commission on the price at which the property was sold, apparently 
upon the ground that that was the usual rate of commission. Upon an 
appeal to a Divisional Court Mr. Justice Britton, in delivering its judg
ment. declared that it seemed clear to him that upon the evidence the 
agents did not find and were not intrumental in finding a purchaser but 
that they were entitled to lie paid something by their principals and the 
amount of the judgment was cut in two: Wadditiglon v. Ilumkcrntonr, 15 
O.W.R. 824. It seems strange that if the agents neither found nor were 
instrumental in finding a purchaser they could recover a commission upon 
any principle.

A real estate agent is entitled to the commission agreed to lie paid him 
though the sale was actually made through other agents where the pur-
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chaser was first introduced by the agent and the continuity of the trans
action was not broken. For example, where he took a prospective purchaser 
to inspect the property and informed the owner that he had done so and 
the prospective purchaser having become hostile to the agent would not 
deal with him and other real estate agents having got into communication 
with such prospective purchaser succeeded in affecting u sale, though not 
until they had furnished the owner with an agreement to accept a certain 
sum as commission for the sale much smaller than the owner agreed to 
pay the first agent, and to he responsible for any other agent claiming 
commission for the property: Sager v. Sluffer, 2 O.W.X. (171, IS O.W.R. 485.

A real estate agent who has done all that is necessary in the securing of 
a purchaser on the terms and conditions Imposed by the owner, the contract 
signed by the purchaser being in proper and intelligible terms, is entitled 
to his commission even though the purchaser refuses to carry out the 
contract: Hunt v. Moore, 2 O.W.X. 1017, 19 O.W.R. 73.

A real estate agent hearing that the Government of Canada wanted an 
armory site approached the owner of certain land and procured from him a 
document providing that he would at any time within 30 days accept a 
certain amount net for such land and the next day the agent finding that 
it was necessary that the owner himself offer an option to the government 
induced the owner to submit an option to the Government at an advance on 
tl,e price fixed in the document aforesaid, which option stnted no time for 
acceptance and which provided that all buildings were to l>e retained ami 
removed by the owner on or before a specified date considerably more than 
.'M days from the date of the option to the agent and that the owner was to 
have free use of the land until that date. The Government finally accepted 
the option and purchased the pro[>erty, but not until after the expiration 
of the 30 days and after the owner had notified the agent that he had 
cancelled the agreement which attempted cancellation took place also 
after the 30 days had elapsed. In an action by the agent for his com
mission the agreement was construed to mean that the owner of the land 
authorized the agent to sell the land at the price stipulated thereon within 
3o days from the date thereof and that any sum over and above that price 
which the agent could get for the property would go to him as commission 
for making the sale. It was also held that the agent having procured by 
means of the option to the Government a customer who ultimately and 
within a reasonable time purchased tlie property, he secured a purchaser 
within 30 days as required by his agreement and, therefore, In- was en
titled to recovery for the difference between what the Government paid 
for the land and the price fixed in the agreement aforesaid: Mciklr v. Me- 
Mac, 3 O.W.X. 206, 20 O.W.R. 308.

Where an agent secured a purchaser who could not pay the agreed 
amount as deposit but who was accepted by the owner who signed an 
agreement with him to sell and rets*iveil from him a smaller cash deposit 
upon an understanding with the agent that the payment of his commission 
should be |»ostponed until the purchaser could get a loan to pay for the 
property or resell it, such agent, in the absence of an agreement to the 
contrary, was entitled to his commission though subsequently the purchaser 
failed to make any further payment than the cash deposit resulting in the 
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vendor cancelling the contract, basing the agent's right so to recover appar
ently upon the fact that the principal himself cancelled the agreement of 
sale thus putting it out of the purchaser's power to raise the means out 
of which the commission was to come: McCallum v. Ituxscll, 2 Sask. L.R. 
442.

An agent whose agency was not an exclusive one and who sold the land 
on terms to which the owners agreed and forwarded a deposit on such 
sale, stating that the balance of the purchase money would lie forwarded in 
a few days, is entitled to his commission on the sale, though before the 
balance was forwarded the owners advised him that the land was no longer 
available and returned the deposit, it not being shewn that the inavailability 
of the land was due to it lieing previously sold hv the owners or to any 
other cause: Il animaux v. McDonald, 4 Sask. L.R. 320, 19 W.L.R. 741.

Real e-tate brokers employed to find purchasers who found jiersons willing 
and able to purchase upon terms varied from those proposed by the principal 
when the agents were employed, which terms were satisfactory to the owner 
and to which lie offered no objection, are entitled to a compensation for 
their services thougli no sale was actually completed because of the refusal 
to do so on the part of the principal on the sole ground that the proposed 
purchasers were in the same business as himself : Boyle v. tlraxxick. II Terr. 
L.R. 232.

An agent who took a prospective purchaser to inspect the land and as a 
result of this inspect ion the purchaser went to the owner and entered into 
personal negotiations with him without any further act on the part of the 
agent, which negotiations resulted in the sale of the land, the agent is en
titled to his commission as agreed even though the purchaser was not per
sonally introduced to the vendor by the agent and though there was in
cluded in the sale some other property not listed with the agent : Inys \. 
Itox8, 7 Terr. L.R. 70.

Certain house agents employed on commission if they found a pur
chaser, but to lie paid one guinea only if the premises were sold “without 
their intervention.” entered the particulars on their books and gave a few 
cards to view. A person who had observed on passing that the house was 
to be sold called at the agents’ office and obtained a card to view the pre
mises, the selling terms being written by their clerk on the back of the 
card. The prospective purchaser went to the house, but thinking the price 
too high he made no further communication with the agent. He sub-.' 
quently, however, entered into negotiations with a friend of the owner and 
though the same were at first broken off. he renewed them and ultimately 
purchased the projierty at a much less sum than the price offered through 
the agents. It was held that there was sufficient evidence for a jury to 
fin I that the purchase of the premises had lieen accomplished through the 
age Is* “intervention" and consequently they were entitled to the stipu 
lated commission: Mansell v. Clement*, L.R. 9 C.P. 139.

Win re it appeared that the agent introduced a prospective purchaser 
to the ov> nor who was then in insolvent circumstances, but no agreement 
could at that time lie come to as to terms, and the owner a few days after
wards presented his own jietition in bankruptcy, that further negotiation-* 
took place between the person so introduced and the trustee in bankruptcy
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in respect of the property; ami that a week afterward*, the purchase was 
completed, a sale of property is brought about in consequence of an intro
duction by the estate agent and is traceable thereto so as to entitle him to a 
commission: Ite Ucalc; Et parte Dunant, 5 Morrell’s Bankruptcy Cases 37.

Five years after the owner of an estate had employed real estate brokers 
to sell it at a minimum price fixed at a specified sum. a certain person 
applied to the agents for information regarding another estate. In reply 
he was sent particulars not only of the property inquired about, hut of 
others including the one first above mentioned, of which lie thought well 
but considered the price too high, and negotiations ceased in that regard. 
Three years after, the same person applied to the same brokers for par
ticulars regarding the same property and obtained them and was urged by 
the agents to make un offer for it, but he did not do so. Somewhat more 
than a year thereafter the same person inserted in a newspaper an adver
tisement for estates of the description he desired, and soon after he received 
from the owner of the property first mentioned a letter calling attention to 
it, on which negotiations followed between them, resulting in the sale of 
the property to such person at a price much less than the minimum price 
set by the owner when he employed the real estate brokers to sell it. In an 
action by the agents against the owner for commission, it was held that 
their exertions, as duly authorized agents of the seller, did to a material 
degree contribute to the sale of the estate to the purchaser, and, therefore, 
that they were entitled to a commission on the price at which it was sold: 
Walker v. Fraser's Trustees, [1910] Scot. L.R. 222.

An agreement with auctioneers provided that if the property should not 
be sold at auction but should be sold within, “say." two months afterwards, 
to a purchaser who has been found by means of the agents' advertisements 
or posters or introduction, then the agents were to receive half of the com
mission they would have received if the property had been sold at auction, 
and that if a sale should take place either before the sale under the hummer 
or la-fore a specified date, the usual commission was to Ik* paid to the 
agents, ruch commission to include nil out-of-pocket ex|»en*c*. and that if 
the projiertv remained unsold at such date, then no charge of any descrip
tion. whether for out-of-pocket ex|K*n*e* or services, was to be made by the 
agents. The agent’s commission was held to be payable on the property 
being knocked down to a purchaser at auction, who signed a contract and 
paid a deposit, though subsequently the contract was rescinded by the 
vendor in consequence of a requisition lieing made by the purchaser which 
the vendor could not comply with : Skinner V. Andrews, 34 S..I. 300. 26 
Times J,.R. 340 (C.A.).

In un action for damages bv a commission agent for wrongfully prevent
ing him from earning his commission, the damages recoverable where 
nothing remained to be done by the commission agent to entitle him to his 
commission if the transaction had gone through, are the full amount of the 
commission which he would have earned: Itoberts v. Barnard, 1 Cab. 1 E. 
336.

An agent employed to find a purchaser for some land, at a commission 
on the purchase money if a sale was completed, is entitled upon his prin
cipal's refusal to complete the sale with a purchaser found by the agent, 
to recover on a quantum meruit for the work and labour done, as he had
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— performed hi* |uirt of tin* contract, mnl tin» principal prevented it» com- 
Commission ,,|,.tjon. Prirkctt v. Bailfjcr, 1 (MI.N.R. 96. 26 L.J.r.l*. 33, 3 Jnr. iX.S.)

1111 • w.r. nr.
Where mi agent instructed hy hi» |irinci|uil to Hint 11 purchaser for hi* 

house, found « purchaser who wax accepted hy the owner, and subsequent 
negotiation* took place lietween the owner ami the purchaser, hut the pur- 
cliase final I y went off, the owner, having accepted the purchaser, is liable to 
the agent for commission on the purchase price: PaHHinijham v. hin;i. 11 
Times 1..R. .192 (C’.A.).

When all the term* of an i;greement are stated except the term* a* to 
the time when it i* to In* carried out. and then* I* no express stipulation 
a* to the time, tlien it i* an implied term that the agreement i* to In* per
formed within a reasonable time; and. therefore, ail agent i* entitled to hi* 
commi**ion, where instructed hy his principal to find a purchaser for hi* 
house for a *|tecillod price, he found one on Itltli January ready and willing 
to pay that Mini, who required possession by March 15th, and the principal 
refu*ed the offer on the ground that he could not give up po**e%*jon *0 soon 
a* 15th March, the jury finding that from Itltli January to 15th March 
wa* a reasonable time: Yosof/i v. Auerhark, 79 L.T. 41.1. 15 Time* |,.R. 41, 
affirmed 15 Time* L.R. 140 (C.A.).

A jury i* entitled to find that the ultimate sale wa* not «lue to any in
troduction of the agent* whereby they could recover any commission, where 
it appear* that the estate which the agent* were employeil to sell was 
divhleil into hit*, some of which was purcha*ed and upon the completion of 
that purchase the agent* received their commission: that the owner then 
withdrew hi* authority to sell from the agent* anil the same purchaser sub
sequently bought the remainder from the owner hy private contract: /.umlnj 
V. Xirkolêon, 34 W.R. 716.

Vnder an agreement that the agent’* coinmi**i<in should become payable 
upon the adjustment of term* between the contracting partie* in every 
instance in which any information had lieon derived at, or any particular* 
hail been given by. or any communication whatsoever had lieen made from 
the agent’s office, however ami by whomsoever the mediation might have 
lieen conducted and not withstanding the husine** might have been subse
quently taken off the hook*, or the negotiation might have lieen «-oneluilcd 
in consequence of communications previously made from other agencies, or 
on information otherwise derived, or the principal* might have made them, 
selves liable to pay commission to other agent*; and that no aceommodn- 
tion that might Is* afforded a* to time of payment or advance slionhl retard 
the payment, of commission, the agent through whom a contract of sale wa* 
arrangisl ami duly executed, on which a deposit wa* paid, the ro«i«lne of 
tlie purchase money bring payable on a Inter *|ieciflc«l date, i* entitled to hi* 
commission, at all event* on the later date, although the balance of the 
purchase priiv wa* not. for some unexplained reason, then pniil: Lain v. 
11,11. IS ( it (NA) IS.

Vnder an agreement an auctioneer and estate agent wa* to receive a- 
commission if an estate should he sold, and. if not sold, he wa* to Is* paid a 
*|K-citied sum a* a coni|H-n**tion for hi* trouble and expense. Where the 
agent after failure to sell on putting tlie pnqierty up at auction, was n«kc<!
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by a jierson attending the sale fur the name of the owner of the projierty 
and referred him to his principal; ami ultimately that |ier*on without any 
further intervention of the agent, lieenme the purchaser, the sale was 
effected through the means of the agent and lie was entitled to the stipu 
lated commission: Often v. Bartlett, 14 ('.It. (X.S.) rtHI. 32 L.,l.('.l\ 201. 8 
LT. 503, 11 W.R. 834.

The plaintiffs, who were auctioneer* and land agent*, wrote to the 
defendant, who was also an auctioneer and land agent, that they were 
acting for a certain |ier*on in seeking a house in their neighhourliood, 
asking if lie had any house on his Isiok* that would In- suitable, and add
ing that they presumed the defendant would divide commission with the 
plaintiffs. The defendant replied giving particulars of a house and 
adding that in the event of business ensuing lie would lw pleased to share 
commission with the plaintiffs. Negotiations for that house fell through, 
hut afterwards negotiations were entered into lietwis-n such pro*pective 
purchaser and the defendant on liehalf of the owner of another house, and 
these negotiations resulted in a contract for the sale of such house. The 
contract was signed hv the defendant pnr|mrting to net for the owner, hut 
in an action for speeille |ierforniancc the owner pleaded that the defendant 
had no authority to make the contract and the action was abandoned. The 
defendant then sued the owner for his commission and that action was 
settled, the owner paying the amopnt claimed. It was held that the 
plaintiffs were entitled to half the commission *o recovered by the defen 
dant from the owner : Bell V. Carier, Hi Times L.R. 240.

In the following additional eases the agents were allowed to recover 
their commission: Ihirlc v. Daniel», 7 W.L.R. 770 (B.C.) ; lluektrorlh v. 
.Vrfsoit, 8 W.L.R. 43, 9 W.L.R. 490 ( lt.C. ) ; Cunnintjham v. Hall, 17 
W.L.H. 407 ( lt.C. ) ; Sehuehanl v. Drinkle, 1 Sa*k. L.R. hi; Oartney V. fHenon, 
3 W.L.R. 80 (8ask.)t .1/onsrr* v. Tail, 4 W.L.R. 322 (Mask.); Until v. 
Benjamin, 2 W.L.R. 528 (N.W.T.).

Total or Farlial Failure of Claim to Com/n ination.
An agent taking upon himself a position incompatible with hi* 

duty to his principal, is not entitled to In* paid for his services, and. 
therefore, where nil owner of land, by his single writing, authorized either 
one of two agents to sell or exchange Ills land and in the writing stipulated 
to pay a commission to the one affecting the sale or exchange, no commis
sion is recoverable by one of the agents for affecting an exchange of the 
land of his principal for land lielonging to the other agent, especially where 
the evidence shewed that the agents were to divide the commission between 
them: Omsk a v. Hunt, 2 Alta. L.R. 480.

An agreement was entered into by an owner of land and a real estate 
agent whereby the owner agreed to pay the agent a specified sum as a 
commission payable by :nstalmeut*. the dates of the payment thereof 
lieing contemporaneou w t the dates agreed upon by the owner and the 
purchaser for the pay men. of the instalment* of the purchase money, and in 
which it was also provided that the commission should lie paid only in 
case the owner received the payment* from the purchasers due under the 
contract of sale. The agent received hi* proportion of all the money re
ceived by the owner under the agreement with the purchaser up to the
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time at which the purchaser defaulted. Upon the default, it was agreed 
between the purchaser and the owner that the agreement for sale should 
lie cancelled and that the money that the purchaser had paid should be 
forfeited to the owner. The agent was held to be entitled to no further 
commission though such purchaser some months after the cancellation of 
the agreement of sale liought the land, which was the subject of such 
agreement, together with other lands, upon the refusal of the owner to sell 
him the other lands unless he also liought the lands covered by the first 
agreement of sale: Hammer v. Bullock, 14 W.L.R. 652 (Alta.).

Where an agent is employed by the owner to sell land at a commission, 
and himself becomes the purchaser lie is not entitled to remuneration: 
Calgary Beally Co. V. Itciil, 19 W.L.R. 040 (Alta.).

An agent for the sale of certain mineral claims procured a person to 
take an option to purchase the same before a certain day, which document 
provided that the "holder thereof should pay the owners a certain sum in 
cash and that, if he should on or before a certain date pay to them a 
further sum, the period of the option would be extended to a later date 
and that the option might lie exercised at any time up to such date by a
written notice and by the payment of a further sum on or before that
date, whereupon the agreement should cease to lie an option and become a 
contract of purchase and sale, in which event the sums aforesaid if paid 
were to lie credited on the purchase price. After this option was obtained 
the agent drew up a written agreement to lie signed by him and the 
owners stipulating that the agent's commission should be a certain per 
cent, on a.i instalments or payments made to the owner under the option 
agreement, which the owners refused to sign ns offered them because it 
called for commissions under any agreement which might thereafter lie 
substituted by the holder of the option or his assigns, and only signed the 
agreement after such clause was struck out of the agreement. The first 
two payments required by the option were made by the holder thereof
and the agent received his stipulated commission on these sums. The
holder of the option made no further payment and later informed the 
owners that lie could not carry out the option at all and finally threw 
it up altogether. Afterwards he entered into new negotiations with the 
owners which culminated in a new agreement between the latter and an 
associate of the original holder of the option named by him at the sug
gestion of the owners after they declined to enter into a new agreement with 
him because they were afraid they would get into a dispute with the agent 
about his commission. This agreement stipulated that the owners were 
to be paid for the mineral claims by the once holder of the option and his 
associates the original purchase price stipulated for in the option afore 
said, a portion in cash, a part in shares of a company to be formed, another 
part by giving credit for the sums paid under the option and the balance 
in promissory notes. It was held in an action by the agent for the alleged 
balance of his commission that the new agreement was not such a con 
tinuation of the old option as to give him a right to a commission at the 
rate stipulated in the option on the whole purchase price and that he was 
not entitled to anything more than the commission that he received on 
the payments paid under the option as aforesaid: Beveridge v. Atcaya 
Jkcda d Co., 10 B.V.R. 474, 17 W.L.R. 674.
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Annotation
A real estate exchange was engaged in the business of obtaining the

i tgn [onlisting of properties from their owners for sale upon commission and while
it did not make the sale itself it published lists which were sent to the real agents.
estate brokers subscribing thereto from day to day and any alterations 
in terms or otherwise or withdrawals or sales were noted on these lists 
against the respective property. For this information the subscribers paid 
and the first one of them obtaining a purchaser for property so listed in 
making a deposit with the exchange was to have a commission and was 
given a receipt for the deposit with an order of the vendor for the com
mission. A subscriber to the exchange received a list containing, among 
others, a certain piece of property, and sometime in the month following 
the first publication the same property appeared in the list with a state
ment of a reduction in the price, ami four months thereafter the subscriber, 
because of the time that had elapsed since the property had first appeared 
in the lists made inquiry of the exchange as to whether the property was 
“still good,” to which he received the answer: “Yes. it has not been with
drawn.” On the strength of this, the subscriber proceeded to advertise the 
property and made the sale on which lie took a deposit which he handed 
over to the exchange and obtained from it a receipt and an order on the 
owner for the amount of the subsvrilier's commission. When the stib- 
scrilier went to the owner to complete the deal with the purchaser and to 
get his commission, he was informed that the owner had sold the property 
herself to another purchaser some months before. The subscriber then 
brought an action against the owner for his commission and alternatively 
against the listing exchange for a breach of warranty for authority to 
list the property. The trial Judge found that there was no such listing as 
claimed by the exchange, but that they hud received the listing as a 
genuine one and had acted boon, /i</c in so holding it out to their sub- 
svriliera and dismissed the action against the owner. He also held, however, 
that the good faith of the real estate exchange did not relieve it from 
liability to the subscribers for the misinformation contained therein and 
that the measure of damages was the commission the subscriber would 
have earned if he had been able to complete the sale to the purchaser: 
Autitin v. Ural Estate Exchange, 2 D.L.R. 324. 20 W.L.R. 921 (B.C.).

A prospective purchaser made an oiler to the sub-agent of the owner's 
agent to purchase certain lands on the terms fixed by the owner, which, 
however, contained a further statement that if not accepted before a 
certain time on the third day after the date of the offer the offer would
be withdrawn. The sub-agent at once wrote to the agent informing him
of the offer and its condition and urging haste in communicating it to the 
owner, but without disclosing the name of the purchaser. The agent re
ceived the letter on the next day after the offer was made and made every 
effort to induce the owner who lived in another place to accept the offer, 
informing him fully of its terms and conditions, but not. of course,
giving the name of the purchaser as he did not then know it. The owner
wrote by first mail to his solicitor in the city where the agent lived in
structing him to see the agent and make inquiries and communicate the 
result by telephone in the evening of the day before the offer expired. The 
solicitor met the agent in the afternoon of such day and ascertained all 
particulars, including the name of the purchaser and reported to the
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owner that evening and was instructed by him to accept the offer, but 
through (Mime mischance the agent was not informed of this in time to 
"How him to notify the purchaser of the acceptance lie fore the hour on 
which tlie offer expired and the offer was withdrawn on that hour. It 
was held that the agent was not entitled to recover any commission : 
Bogeih v. Braun, Iti Man. L.R. 580.

Agents were not |iermitted to recover either a commission on a sale or 
anything for their services by way of quantum meruit where it ap|ieared 
that they mentioned the property to one who thereafter negotiated with the 
owner for the purchase of the pro|ierty and who concealed from him the 
fact that tlie agents had sent him and tin» owner without any knowledge 
of the agent's intervention or of facts to put him on his inquiry as to 
whether the agent had sent such jierson to him. sold tlie property to such 
]ierson on terms less advantageous to the owner than those contemplated 
in the agency agreement : l.wator» v. Clough, 17 Man. L.R. (130.

Where a director of a company in conversation w ith a real estate agent 
assured him that if lie would procure a purchaser for certain property 
owned by the company that he. the director, felt sure the company would 
quote the price at a certain figure and in the event of a sale would pay 
tin- agent a specified sum as a commission to be substracted from the 
purchase price, but that any abatement of the price lielow a certain figure 
was to be borne by the agent, the company is not liable to the agent for a 
commission or for the value of his services as on a quantum meruit on the 
sale of the property after such director had become president of the com
pany. though made to a purchaser who had lieen introduced to the property 
by the agent for the exact sum from which, by the statement of the 
director, any abatement was to be liorne by the agent, in the absence of 
evidence that the director had any authority from the company to adl the 
property or to employ an agent to find a purchaser: Bent v. Arrowhead, 18 
Man. R. 032. To the same effect is llaffner v. \orthcru Trustn Vo., 14 
W.L.R. 403 (Man.), where the agent dealt with a clerk of the defendant
company.

It is part of tlie duty of an agent to let his principal know before the 
latter has agreed to sell, that the purchaser was procured through the 
agent's instrumentality. That is part of his contract with the vendor, 
and in order to recover in an action for commission the onus is u|niii the 
agent to shew that the vendor knew or, had he made proper inquiries, 
would have known that the purchaser had 1 en sent by the agent : Her 
Mathers. .).. Hughes v. Houghton Land Co., 18 Man. L.R. UHli.

An agent who had lieen given the exclusive sale of real estate for a 
limited period on terms of being paid a commission in case of sale is 
entitled to substantial damages u|mhi a revocation of his authority, if lie 
has, within the time limited, found a purchaser for the property as the 
result of special efforts and the expenditure of money in advertising and 
otherwise which the principal knew or had reason to believe the agent 
would make and incur to find a purchaser: Aldous v. Swanson, 20 Man 
L.R. 101.

Real estate agents undertook to sub-divide certain land for the owner 
and to sell it which gave tlie agents a certain “per cent, commission for 
making sales, drawing of agreement, making all collections and generally
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hmkiiig after the property.” It appeared that they made no sales or no 
collections unless sums paid by applicants (who were not. however, legally 
Isiimd to any purchase) secured by them could Ik- treated as such, and that 
the owner had cancelled the contract under a right reserved so to do. It 
was held, that under the agreement there must lie an actual sale to entitle 
the agents to the commission agreed u|Hin. though they are entitled to he 
paid, as upon a i/iiantum meruit for their actual services and their ex- 
|tenses in connection with the property : MrUillan v. Iturmtt, hi W.L.R. 
till!) (Man.).

Where an agent failed to make any sale or to find any purchaser ready 
and willing to liny lie fore the time his contract for agency expired, though 
lie had attempted to form a military club to which, when organized, he 
hoped to sell the property for the purpose of a club house, which idea was 
abandoned apparently because it was to lie a mixed club of military men 
and civilians and this was distasteful to the officers of the various military 
corps and the officers of a certain new regiment to lie afterwards formed in 
the city where the property was, some of them having lieen, apparently, 
among the people approached by the agent, decided three days before the 
expiration of the agency to form a military institute which would have 
some of the characteristics of a club and at the same time to carry on eer 
tain educational work, and a committee was appointed to look for suitable 
property, and this committee inspeeted several properties that were offered 
them, including the one in question, which they knew from previous inter
views was for sale, and liking it best requested one of their numls'r to 
see the owner and get his price, which he did. after the expiration of the 
agent's agreement, and upon incorporation of the institute a binding agree 
ment was entered into by it to buy such property at a price less than 
that offered through the agent, the agent, under the circumstances shewn, 
did not jierform his eontmet and. therefore, could not recover any commis
sion: Coutuell v. De cine, 111 W.L.R. 117 ô ( Man.).

A real estate agent who had lieen attempting to sell a certain tract of 
land for the owner, and who afterwards took from the latter an option 
for its purchase made in his own favour, which contained no stipulation 
that if the agent produced another purchaser to take his place under the 
instrument the agent was to have a commission for the sale of the land to 
the substitute, and there was no other contemporaneous agreement to that 
effect, cannot claim any commission after the transfer of the property to a 
new purchaser, esjiecially where it is shewn that the owner, u|mn living so 
requested, refused to stipulate in his contract of sale with the substituted 
purchaser that the agent should have a commission, and the latter then 
abandoned his claim rather than have the sale fall through : \iron v. 
I hunt If | V<>. 2). 2 DL.lt. 897 (Man.), 20 W.L.R. 740, reversing Yi'xom v. 
Mr, i i* 1.1: 98 IS w i. R

Where an agreement was entered into between the owners of a mining 
property and another person whereby it was provided that the latter party 
had the option to purchase the mine for himself for a specified sum and 
also that Ik* was to Ik* remunerated with a specified sum as agent for the 
introduction of a purchaser who would purchase at the figure named in 
the option and that If it be found necessary to reduce the price to get a 
purchaser he was to have, after the sale was affected, a commission at a cer-
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tain per cent, ami before the expiration of this agreement the second party 
wrote the owner that lie had failed to bring about a sale of the property and 
that he had induced a person to join him in purchasing it and made a 
cash offer payable in thirty days, saying, among other things: “I am now 
a buyer instead of a seller,” which offer was not carried into effect, the 
relation established between the agent and the owner under the first agree- 
ment was practically that of principal and agent and was terminated when 
the agent made his offer of purchase, and he was, therefore, estopped from 
claiming any remuneration from the owners on any contract of sale subse
quently made by them with a company which included the associate of the 
agent on whose liehalf and his own the agent hud offered to purchase: 
Fleming v. Withrow, 38 N.8.R. 492.

An agreement for the agency for the sale of land in which no time limit 
was set for its continuance must be construed as only to be for a reason 
able and not for an indefinite time and in deciding what was a reasonable 
time, verbal testimony as to the time spoken of by the parties when the 
agreement was entered into as being two years might lie properly con
sidered. Therefore, under such an agreement the agent is not entitled to 
the commission stipulated for therein where he did not procure an offer to 
purchase it until three years after the date of the agreement when, through 
one of the advertisements that the land was for sale which he had continued 
to publish during these three years apparently without the knowledge of 
the owners he procured an intending purchaser who went to see the Innd 
and was informed by its owner whom he then saw that the agent was not 
at that time authorized to sell it and the purchaser in spite of this in
formation later made an offer through the agent at a sum in cash equal in 
amount to the amount for a time sale stipulated in the agreement of agency, 
which offer the owner refused to accept: Adamson v. Yeager, 10 O.A.R. 477.

It has liecu declared to lie the law that the agent's introduction of a 
person who does not in fact purehnse the land and who himself afterwards 
procures a purchaser, though it may lie a causa sine qua non, is not the 
causa causons of the sale and the agent is not entitled to his commission. 
This proposition was applied in an action to recover a commission where it 
appeared that the defendant, endeavouring to sell certain lands for the 
owners thereof, agreed with two of the plaintiffs that lie would pay them 
a commission; that these two plaintiffs associated the third plaintiff with 
them in the matter, promising him one-half of the commission if he should 
procure a purchaser; that lie introduced a person interested in a syndicate 
which was endeavouring to purchase lands in that locality to the defendant 
as a prospective purchaser and that such party himself after the syndicate 
refused to purchase, later procured a purchaser and was paid by the 
defendant a commission on the sale. The Court, after distinguishing Strut 
ton v. Vachon, 44 Can. S.C.R. 395, supra, declared that the sale was a new 
and distinct transaction; that the plaintiff's acts were not the effective 
cause of the sale which actually took place; and that when the member 
of the syndicate secured a purchaser not interested in the syndicate, it was 
a distinct act intervening between the introduction of such member and 
the sale, was the real causa causons of the purchase and was a new trail- 
action attributable to the inemlier's finding a purchaser and not to the
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original introduction, though without the latter a sale would not have 
occurred: Imric v. Wilson, 3 D.L.R. 826. 3 O.W.X. 1145. 21 O.W.R. 964.

Where a real estate agent procured a written offer from a person to pur
chase land owned by the vendor, which the latter accepted, and the only 
agreement shewn as to the payment of the plaintiff’s commission was a 
stipulation in such offer that it was to lie paid out of the purchase money, 
the agent is not entitled, u|mn the refusal of the purchaser to complete the 
purchase, to recover a commission from the vendor, unless the latter is at 
fault in not carrying out the purchase: Robinson v. Reynolds, 4 D.L.R. 63, 
3 O.W.N. 1262, 22 O.W.R. 124.

Where an agent promised by his principal a commission providing lie sold 
the property for a specified sum introduced to the principal a third party 
capable of buying on his own account, to whom the owner gave an option 
and the option holder offered the property to certain persons at a price 
above the price at which it was offered to him and they refused to buy and 
finally, being unable to find any purchaser-, he threw the matter up and told 
the owners that he was unable to do anything with the option ami that 
they were free to deal with the property without reference to him. and he 
informed the agent who introduced him that he had done so, such agent is 
entitled to no commission on a subsequent sale by the owners for a price 
less than that offered through the agent after the expiration of the option 
to the same persons to whom the holder of the option had offered the pro
perty and whose name was given to the owners by him after the expiration 
of the same: Pardee V. Ferguson, 5 O.W.R. 698, affirmed. 6 O.W.R. Min.

Where a person entered into a contract to purchase certain property 
with an implied agreement on the part of the owner that he would lie paid 
commission if he secured some one else to buy, and lie endeavoured in 
vain to get up a syndicate to buy the property and he failed to effect a 
sale through anybody else, and one of his quondam associates afterwards 
got up a syndicate of which the person first mentioned was not a mendier 
and went to the owner, and upon being informed that the property was 
still in the market brought aliout a sale to another party with whom, how
ever, the person effecting the sale and third party were equally interested 
in the transaction and the owner paid the jierson who first approached him 
a commission as an ostensible agent by whom the sale was effected, the 
party who entered into the first contract of sale has no claim against the 
owner for any commission : Murray v. Craig, 10 O.W.R. 888, affirmed 
without written opinion, 11 O.W.R. 205.

Under an agency agreement which was not an exclusive one, the agent 
cannot recover a commission for a sale by him to a purchaser whom the 
agent did not even know until after the sale of the property and with 
whom the principal was not acquainted until he entered into negotiations 
with him after the agency agreement had been entered into, though the 
purchaser's attention had lieen called to the property by a neighbour of 
the owner who had seen an advertisement issued by the agent that the 
property was for sale: 11 illis v. Colville, 14 O.W.R. 1019.

Where an agent was informed by his principal that a third party had 
been inquiring about the land with a view to purchase resulting in the 
agent opening negotiations with such third patty but either from negli
gence or as a tactical proceeding on his part to make the prospective 
purchaser “sweat" as he put it, lie failed to sell and the principal after
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trying to get the agent to attend to the matter opened negotiations directly 
with the third person and effected a sale at practically the same price as 
that originally offered through the agent, the agent did not under such 
circumstances find the purchaser or assist to affect a sale so as to entitle 
him to recover any commission: Thompson v. Milling, 1 Sask. L.R. 150.

Where the owner of land instructed his agent by letter to sell at a 
certain price net to him and with the letter included a document stating 
the terms of the sale and fixing the price at a higher rate than his net 
price to the agent and he subsequently sold tbe land to a purchaser found 
by bimself at a price less than the net price to the agent and all that the 
agent did was to shew the pnqierty to tbe soil of the purchaser at one 
time and the purchaser himself at another time upon their coming down 
to see the property, and on the last occasion to wire his principal to come 
and close the contract which was answered by a telegram from an em
ployee of tbe principal that the principal was not at home but was coming 
that night and to have the purchaser come to the principal's place of 
residence to close the deal which the agent did not do, the agent’s employ
ment was of a special character, namely, to sell tbe land at a specified 
price, which he failed to do. and lie was not, under the circumstances 
shewn, instrumental in bringing tbe parties together and therefore he was 
not entitled to recover anything at all either by way of commission or on 
a quantum meruit : Munro v. licischel, 1 Sask. L.R. 238.

Where a broker was instructed to procure a purchaser for land who 
was to deposit with a certain bank a specified portion of the purchase 
price pending the arrival of a clear title on the contract, and the purchaser 
deposited the sum required in the bank but left the same to his own credit 
without, appropriating it to the purchase as the terms of the broker’s em
ployment required, tbe broker was not entitled on the refusal by the vendor 
to complete the sale, to recover a commission for his services in procuring 
a purchaser : Mener v. Yates, 41 Van. S.C.R. 577, reversing Yates v. Itescr. 
1 Sask. L.R. 247.

An agent is not entitled to a commission on the sale of certain hotel 
pnqierty where it ap|>enrs that the owner agreed with him to have the 
only right and privilege to sell the same until a certain date and to pay 
him a s|iecitted commission and at the time the agreement was entered 
into the owner told the agent of a certain |M>rson who would probably 
purchase and the agent saw such person in regard to buying the property 
but nothing came of this meeting then, though the pr<q>erty was, after tin- 
date set for the expiration of the agreement with tbe agent, sold by tin- 
owner himself to tbe person so approached by tbe agent at a price a little 
less than that at which it was listed with the agent: Itluekstoek v. Hell 
(Sask.), Ill W.L.R. 363, affirming lilackstook V. Ball, 3 Sask. L.R. 181. 
14 W.L.R. 519.

The owner of land failing to come to terms with a prospective pur 
chaser, subsequently listed tbe land for sale with tlie defendant company. 
The plaintiff having learned that the party with whom the owner had 
negotiated still wished to buy the land, secured an agreement from tin- 
defendant company, that in the event of his making the sale of tin- 
land he would Is* paid one-half the commission, and. without disclosing tin- 
source thereof, submitted various offers to tbe owner on tbe part of the
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*ame parly, all of which were refused. Afterward* the owner met this 
party again and without knowing that the oiler* aforesaid eame from him. 
made the wale of the land on terms similar to those of the last offer made 
through the plaintiff and refused. In an action brought hv the plaintiff 
for hi* commission, it was held, that neither he nor the defendant com 
pany was an efficient cause of the sale and that therefore he could not 
recover any commission : Dicker v. Willoughby Sumner Co., 4 Sask. L.R. 
251, l!' W.L.R. 148.

An agent whose agency was not an exclusive one. i* not entitled to any 
commission on the sale of the land on the terms fixed by the owners where, 
upon forwarding a cash payment made by tbe purchaser thereon, the same 
was returned by the owner with the information that the land had already 
been sold: Ihimmans v. McDonald, 4 Sask. L.R. 320. 10 W.L.R. 741.

Where an agent introduced to hi* principal a |ier*on with whom the 
principal finally made an agreement by which lie was to take in exchange 
for the land which he desired to sell certain lands of tin* other person 
which were represented by the agent as living worth a certain sum per 
acre and the principal, upon an ins|ieelion of the land* to which the con
tract entitled him. found that their value had been grossly misrepresented 
by his agent and that they were worth only alsmt one-fourth the pries- the 
latter placed upon them, repudiated the contract and revoked the agent's 
authority, the agent is not entitled to recover any commission though the 
owner nub*c«jucntly sold tin* land for a different consideration to the 
person introduced by tbe agent: \orlhrrn Colonization Agency v. McIntyre, 
4 Sask. L.R. 340, 17 W.L.R. 270.

A broker obtaining an option in his own name and therefore putting 
himself in the relation of a purchaser as regards the owner of the land, 
is not entitled to claim commission, in the absence of a special agreement 
to that effect, on a sale afterwards made without reference to the option 
by the owner to a prospective purchaser whom the broker had introduced 
within the time limit of the option, the option not having lieen taken up 
by the broker : Sutlurland v. Nhinhart, 2 D.L.R. 204 (Sask.), 20 W.L.R. 
584. affirming Sutherland v. Ithinhart, 10 W.L.R. 810.

Where the owner refused to give an agent an exclusive right to 
sell a piece of property for her but on his representation* that she would 
still have the right to sell it herself without la-coming liable to him for 
commission she was induced to sign a written agreement prepared by him 
giving him for thirty days the exclusive right of selling the property at 
an agreed commission, the agent could mit upon the owner making a sale 
of the property herself without any assistants- from him. recover such 
agreed commission though he advertised the proja-rty in a new*pa|N»r: 
Cadictll v. Stephenson, 3 D.L.R. 751) (Sask.).

Where a real estate broker having an exclusive right to sell property 
who did nothing towards making a sale but to advertise it in a newspaper 
la-fore the owner effected a sale herself without his intervention, such sale 
revoked the agency ami the agent is entitled to recover on a quantum 
meruit only for the service* actually performed by him and not the com
mission if he made the sale: Cadirell v. Htrphrmton, 3 D.L.R. 759 (Sank.).

A surveyor was retained by the defendant to negotiate with the com
missioners of woods and forests for the sale to them of certain premises
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of the defendant, for which he was to receive a commission of £2 per cent, 
"on the sum which might In» obtained either by private treaty, arbitration, 
or trial by jury.” Private treaty proving unavailing, a jury was entpan- 
nelled, by whom the value of the property was assessed at a certain price; 
but, in consequence of n defect in tin- defendant’s title, arising out of an 
annuity charged upon part of the premises, which the commissioners re
quired the defendant to buy olf, the money was not paid to him, but was 
placed in the hands of the accountant-general to await the adjustment of 
the difference. The surveyor was not previously aware of the existence 
of this charge. It was held that he was, nevertheless, not entitled to his 
commission until the money awarded was actually received by the defend
ant: Bull v. Price, 5 M. 4 P. 2, 7 Ping. 237, 9 LJ. (0.8.) C.P. 78.

Under an agreement whereby the owner of an advowson contracted to 
pay his agent, if the latter brought to pass an exchange thereof for an
other advowson. a specified sum for commission, one-third down and the 
remaining two thirds when the abstract of conveyance was drawn out, the 
agent cannot recover the txvo-thirds of the commission remaining after the 
down payment of the other third, where all that he did towards an ex
change was the delivery of his principal’s abstract of title to the other 
party who declined to proceed any further in the matter. U|»on the ground 
that tlie event—the drawing of the abstract- of conveyance—had not hap
pened. for which the commission was to be paid: Alder v. Boyle, 4 C.P. 
635, 16 L.J.C.P. 232, 11 Jur. 301.

An agent is not entitled to recover con1 mission under an agreement 
whereby the owner of certain houses, who was desirous of sidling, was to 
accept a specified sum for the property, and the agent was to be at liberty 
to receive anything over and above that as a commission, it lieing under
stood that the owner was to receive the full sum specified without deduc
tion. where the agent found a purchaser who entered afterwards into a 
contract to purchase for the sum specified but who afterwards defaulted 
and the purchase was, therefore, never completed owing to this default: 
Beale v. Bond. 84 L.T. 313, 17 Times L.R. 280 (C.A.).

An agent is not entitled to a commission under an agreement whereby 
the owner of a hotel, if the agent introduced a friend within one week, 
who would become the purchaser of the hotel, was to pay the agent a 
certain sum “by wav of commission .... when and if the purchase is 
completed by private treaty,” where the agent’s friend upon being intro
duced by the agent sigred a formal contract to purchase the hotel for a speci
fied price, a part of which was paid at once, the balance to be paid upon com
pletion. and the purchaser, being unable to find the balance of the purchase 
money and to carry out the contract, was released by the defendant who 
retained the sum paid as a dejmsit: Chapman v. lVinson, 91 L.T. 17. 53 
W.R. 19. 20 Times LR. 663 (C.A.).

If an auctioneer employed to sell an estate is guilty of negligence, 
whereby the sale becomes nugatory, be is not entitled to recover any 
compensation for his services from the vendor: Dcnctr v. Daverell, 3 
Camp. 451.

The owner employed agents to find a purchaser or mortgagee of his 
estate. Thereupon they went down to the estate, valued it, put it in 
their honks, advertised it in their circulars and in newspapers, ami took
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some journeys and had communient ion* about it, and ultimately, while 
negotiating with a person upon the matter, the agents and the owner 
agreed that a letter should lie written hy the agents to such jierson and 
that if such letter induced him to become a purchaser or mortgagee the 
agents should lie paid a certain sum. Such person ultimately became 
mortgagee, but denied that he was influenced in any way by the letter. 
It was held that the plaint ills could not recover on a quantum meruit for 
work and labour upon a claim for an agreed commission: tureen v. Mules, 
30 L.J. C.P. 343.

MAN.
Annotation

Commission 
of real estate

The mortgagees of an estate agreed to pay to their agent in addition 
to a commission on the purchase money of the estate further remuneration 
if the purchase was c ted by a certain date, and that the purchase 
would Is* considered completed if a definite otfer and acceptance were made. 
Before the specified date a memorandum of agreement between the intend
ing purchaser and the principals was signed, by which the former under
took to send professional |arsons to verify the particulars of the property; 
and, provided he received a satisfactory report, he undertook to enter 
into a formal contract for the purchase of the estate for a named sum. 
The contract for the purchase was not signed until some time after the 
specified date. In an action by the agent to recover the additional com
mission it was held that as the memorandum of agreement contemplated 
a formal contract, the terms of which would require settlement, that there 
was no definite offer and acceptance made on or before the specified date, 
and that therefore the additional commission was not payable: Henry V. 
Gregory, 2? Times L.R. 63.

A firm of auctioneers who sold for one of its memliers certain property 
which had been mortgaged to him with power of sale, was held not entitled 
to a commission: Jlatthison v. Clarke, 3 Drew. 3, 24 L.J. Ch. 202, 18 Jur. 
(N.8.) 885, 11 W.R. 1036; but an express contract with the mortgagor 
may entitle the mortgagee to an allowance of the usual commission for 
sale in the taking of the mortgage account: Douglas v. Archhutl, 2 Deft. 
A J. 148. 27 L.J. Ch. 271.

No such contract or continuous retainer as will entitle the estate
agents to commission on a sale of an estate is shewn where it appears
that the agents were employed to find a purchaser, or failing a purchaser 
a tenant for such estate; that they introduced a person and tried to bring 
about a purchase; that such person did not then purchase but took a 
lease of the property for seven years and the owner paid the agents a 
commission on the letting: and that after the tenant had been in posses
sion for fifteen months, he bought the property from the owner : Millar V. 
Hail ford, IP Times L.R. 575 (C.A.).

The Court refused to sustain a verdict rendered in an action by real 
estate brokers claiming commission on the purchase money of a sale of 
certain property that such sale really and substantially proceeded from
the agents’ acts, and that they were entitled to a commission therefor,
where it apjiearcd that the agents' employment was on the terms that they 
were to receive a commission if they found a purchaser, but that if no 
sale took place there was to lie no charge, and they advertised the property 
for sale and introduced to the owner a certain person as a possible pur
chaser who inspected the premises and stock but made no offer ; that

1
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thereafter the owner with the agent*' approval decided not to sell, and the 
agenta claimed and were subsequently paid a hiiiuU sum for their out-of- 
pocket expenses in the matter; that subsequently the owner consulted a 
friend as to the sale of the property who knew the person introduced by 
t he agents, a ml knew he was looking out for a business of the kind, but 
did not know of his introduction to the owner by the agent*, that he 
suggested this person as a likely purchaser and subsequently communicated 
with him advising him to purchase, that he insjiected the premises and 
"dock, and made an oiler, and that after some negotiation* lietween him. 
the owner ami a third party, a price wa* tlxed at which he bought the 
property: Hmndon v. Hanna, [ 1007] 2 Ir. R. 212 (C.A.).

Recovery of their commission was denied the agents in the following 
additional cases: Macleod v. l‘etcr»on (Alta.), 18 W.L.R. 162; Holmea 
v. Lee Ho, 16 B.V.R. 66. 17 W.L.R. 428. affirming 15 W.L.R. 226; Hallo- 
icay v. Stobart, 14 Man. L.R. 650, affirmed, 35 Can. 8.C.R. 301 ; Lawrence 
v. Moore (Man.), 3 W.L.R. 130; Hunier v. Hunnell (Man.). 3 W.L.R. 
229; Coune v. lia u field ( Mali.), 7 W.L.R. 10; Klim v. Clouyh ( Man.). 8 
W.L.R. 500. reversing 7 W.L.R. 762; McCuinh v. Cook (Man.), 1ft W.L.R. 
340. reversing 0 W.L.R. 304; Coward tnvenlment Co. v. I.loyd (Man.). 11 
W.L.R. 338; Prillie v. Uiehardnon, 8 O.W.R. 081 ; Wiley v. Ilium. 10 
O.W.R. 565 : IIoilier-y v. Covert, 11 O.W.R. 433; Harklc v. Illain, 11 O.W.R. 
505 ; Millar v. Sapper (Sa*k.), 4 W.L.R. 335; Land v. (lewhe (Sa*k ), 
2 W.L.R. 456.
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Ontario Divisional Court, Bojttl, Latchforil, amt Uiilillrtou, I). 0.
Altril 28, 1918. |9|2

1. Wiux (8 111 L—11)8)—Division or hehimk—Revocation or urgi KST —
TO ONE LEGATEE. April 28.

Where « will directing that tin* testator's residuarv estate should 
lie invested and the profita applied to the maintenaine of his three 
children, that the share of each child in the residuarv estate should 
lie paid as each reached a specified age. and that upon the youngest 
one reaching such age the “whole” balance was to Is* paid to him. 
was changed by a codicil which revoked the bequest to the second 
child of his share in the residuary estate and gave him in lieu thereof 
a certain sum in cash thereby diminishing his share in the residuary 
estate, and which then directed the balance to !*• divided among the 
other two children, “according to the terms and conditions specified as 
to the other bequests' in the will, the testator did not die intestate 
as to the balance of the second child's share in the residuary estate 
given him by the will left after paying him the cash sum provided 
by the codicil, nor should the words in the will that the youngest child 
should have the “whole” balance paid to him after paying the second 
child’s share be applied so as to give the youngest child all the ha I 
a nee of the share given to the second child by the will, after paying 
the latter the cash sum acquired by the codicil; the balance of" the 
second child’s share in the residuary estate, given him by the will, 
will in such cum* be divided equally between the other two children.

I Be Corkett, •') O.W.N, 701, 21 O.W.R. 408, varied on appeal.]

Appeal by Margaret J. Kee, one of the legatees under the statement 
will of Ueorge Corkett, deceased, from the judgment of Cu te,
J., U< Corkett, 2 O.W.N. 761, 21 O.W.R. 468, declaring the con
struction and interpretation of certain clauses of the will.

The judgment was varied with costs out of the estate.
The judgment * from was as follows:—
(’lute, J. :—The testator, George Corkett, by his will devised cinu. j. 

his farm, the west half of lot 4 in the township of Albion, to 
his executors and trustees until his son William Ueorge should 
arrive at the age of twenty-five years, and then to his said son 
in fee simple. lie directed the rents and profits thereof to be 
applied to the support, maintenance, and education of his 
children.

He then devised his house and lot in Brampton to his trus
tees to hold in trust until his youngest child arrived at the age 
of twenty-one years, the residence to be used as a home for his 
children “until such time;” and, after the youngest child 
arrived at twenty-one years, he directed a sale and division of 
the proceeds to be made equally among his three children.

He also gave his executors power to sell the residence l>e- 
fore the youngest child arrived at twenty-one years of age, and 
purchase another, if they thought proper, for the use of his 
children until the youngest child arrived at twenty-one years 
of age, the new purchase to be held upon the same conditions and 
trust as his said residence.

He directed his executors and trustees to invest the residue
:i6—4 d.i..h.
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of his estate, and to apply the interest, dividends, and profits 
arising from such investment, as might be necessary, to the 
support, maintenance, and education of his children until his 
daughter Margaret should have attained the age of twenty-one 
years, at which time he directed the executors to pay over to her 
the sum of $1,000, and to keep the residue invested and apply 
the interest therefrom to the support of his children until his 
said daughter should have arrived at the age of twenty-six years, 
at which time he directed that she should be paid ‘"the one-third 
of the said residue of my estate, after deducting the $1,000 
previously paid to her,’* and that the trustees should keep the 
residue then remaining invested and apply the interest arising 
therefrom to the support, maintenance, and education of his 
children William George Corkett and Cecil Mansfield Corkett 
till William George should have arrived at the age of twenty-five 
years, at which time he directed the executors to pay over to his 
son William George one-half of the residue then remaining, and 
thereafter directed the executors and trustees to invest the then 
residue and apply so much of the interest arising therefrom as 
might be necessary for the support and maintenance of his son 
Cecil Mansfield Corkett till he should have attained the age of 
twenty-one years, at which time the balance or residue then re
maining should be paid to his said son Cecil Mansfield.

lie directed, if necessary, portions of the principal to be 
used for the support, maintenance, and education of his 
children.

In his codicil, after reciting that he had bequeathed to his 
son William George one-half of his estate, after payment to his 
daughter Margaret her one-third share, he declared it to be his 
will that, “instead of my said son being bequeathed the said 
one-half of the residue as aforesaid, he be and he is hereby be
queathed the sum of $1,500 in cash and the one-third part or 
share of the proceeds of the sale of my said residue, the balance 
to be divided between my said daughter Margaret Jennie Cork
ett and my son Cecil Mansfield Corkett according to the terms 
and conditions specified as to the other bequests made by my said 
will.”

The questions submitted in the notice of motion do not 
cover the grounds taken in argument, as to the construction of 
the will. I am of opinion that, by the true construction of the 
will, the expense for the maintenance of the dwelling-house as 
a residence for the children for the period limited by the will 
should be paid out of the income of the estate, if that be suffi
cient, as it would appear that it is, and, if not sufficient, out of 
the corpus.

That such support shall continue for the benefit of the three 
children until Margaret arrives at the age of twenty-one years, 
when she shall receive $1,000, and that the interest upon the resi-
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due shall then he applied for the support, maintenance, and 
education of all the children until Margaret arrive at twenty- 
six years of age.

That she is then entitled to receive one-third of the residue 
of the estate, after deducting $1,000 previously paid to her; 
that is, as I understand the rather obscurely expressed will, 
that, whatever the residue may be, she is entitled to one-third 
of that ; but, inasmuch as she has received the $1,000, that sum 
is to be deducted from her share. Thus, if the residue before 
the $1,000 was paid was $6,000, she would be entitled to $2,000, 
and, having received $1,000, she would be entitled to the balance 
of $1,000. It does not mean, I think, that the $1,000 paid to her 
is to be first deducted from the residue, that from that sum then 
she is to receive one-third, and that the $1,000 should again be 
deducted from it. That would, in effect, he deducting the $1,000 
twice.

I am also of opinion that the children Margaret and William 
George are entitled to what is a fair allowance for their main
tenance, whether that maintenance, support, and education be 
upon the premises or not. In case the parties differ as to what 
a reasonable sum would be, the Surrogate Court may adjust that 
matter in settling the accounts of the executors.

It will he noticed that the one-half of the residue given to 
William George is the one-half remaining after one-third of the 
whole residue had been paid to Margaret, that is, it is one-third 
of the residue. In the codicil it is this onc-third of the whole 
residue or one-half of the remaining residue that is referred to ; 
and, instead of William George being bequeathed one-half of 
the residue after the payment to Margaret, he is bequeathed the 
sum of $1,500 in cash, and he is also given a one-third share of 
the proceeds of the residence.

Then comes the expression, the meaning of which is disputed : 
“The balance to be divided between my said daughter Margaret 
Jennie Corkett and my son Cecil Mansfield Corkett according 
to the terms and conditions specified as to the other bequests 
made by my will.” What balance? Does it mean the balance 
of the residue after paying one-third to William George, or the 
balance of the residue of the estate, or both! Some light is 
thrown upon it by the last clause. The division is to he made 
according to the terms and conditions specified in the other be
quests of the will. What other bequests ? Clearly, I think, the 
bequests which affect the half residue mentioned, and also the 
bequests upon the sale of the residence.

By a former provision, upon a sale of the residence, the pro
ceeds were to be equally divided “amongst my three children in 
equal shares.” Before the codicil was made, Margaret had re
ceived her $1,000 and one-third of the residue, and was yet 
entitled to receive one-third of the proceeds from the sale of the

ONT.

D.C.
1912

f'oRKFTT.



U»4 Dominion Law Reports. |4 D.L.R.

ont.
I), c.
1912

10:
CoKKETT.

residence, and any amount remaining unpaid for maintenance, 
etc.

William George Corkett. by the codicil, is now given $1,500 
and one-third of the proceeds of the residence, instead of his 
one-half of the residue after Margaret had been paid. The 
residue of the estate, in my opinion, goes to the younger son. 
Cecil Mansfield Corkett, each of the three children receiving 
one-third of the proceeds from the sale of the residence.

Costs out of the estate. The costs of the executors between 
solicitor and client.

The appeal was heard by Boyd, C., Latch ford and Middle 
ton, JJ.

A. McLean Macdonell, K.C., for the appellant.
B. F. Justin, K.C., for William George Corkett.
E. C. Catfanach, for the infant Cecil M. Corkett. 
Fealherston Aylcsworth, for the executors.

Boyd, a Boyd, C. :—The testator by his will gives to his son William
George the west half of lot 4; to his daughter Margaret all his 
household effects. His residence is to be sold, and the proceeds 
equally divided among his three children, William George, Mar
garet, and Cecil. These provisions are not disturbed but con
fused by the codicil. The will then deals with his residuary 
estate, which is to be invested, and the profits applied to the 
maintenance, etc., of the children till Margaret attains twen 
ty-one, when she is to receive thereout $1,000. The residue is 
to be kept invested and applied as before till Margaret has 
attained twenty-six years, and then the residue goes into 
thirds, of which—

A. One-third, less the $1,000, is to be paid to Margaret ; the 
balance to be invested and so applied till the son William attains 
twenty-five years of age.

B. And the one-half of the residue is to be paid to William 
George ; the balance to be kept invested and so applied till 
Cecil attains twenty-one years.

C. And then the whole balance or residue is to be paid 
to Cecil.

This residuary clause is disturbed by the codicil ; the share 
(one-half) given to William is revoked ; and, instead of that, he 
is to get $1,500 in cash (as well as the third part of the pro 
ceeds of the sale of the residence), and the balance is to In- 
divided between Margaret and Cecil “according to the terms 
and conditions specified as to the other bequests made by tie* 
will.”

Any difficulty created by these words is cleared by simply 
deleting the words in clause B. (as I have divided it) of tla- 
residuary portion of the will, and inserting from the codicil



4 D.L.R. R K ('< IKKKTT.

these words, “one-half of the residue to be divided between ONT. 
Margaret and Cecil.” Then the terms and conditions specified 
ns to the other bequests in the will require to be applied <7/
jin's to tin* new bequests given to Margaret and Cecil; so that ----
one-half of the residue intended for William is to be divided , ,{K

( ORKKTIbetween Margaret, who gets her half of it forthwith, as she __ 1'
has reached twenty-six years of age, and Cecil, whose half of ’îoyd. 0. 
the portion intended for William is to be kept invested for 
his maintenance till he attains twenty-one years, when it is to 
be paid to him, with the original one-half of the residuary estate 
given to him by the will.

The costs below and of appeal to be borne by the estate in 
such wise that each child’s share bears a third of the whole 
costs.

Lain-imam. •!.: The only alteration made by the codicil of utchford. j. 
the bequest to William is to substitute for his one-third of the 
residue mentioned—amounting, it would appear, to #7.039—a 
specific sum of .*{<1,000, plus one-third the proceeds of the wile of 
the residence—disposed of for #2,000—or, in all. about #2,200.
“Instead of my said son being bequeathed one-half of the 
residue.” lie is to have much less; “the balance is to be divided 
between Margaret and ('ceil.” The balance of what? The 
balance, I think, of the share which, but for the codicil.
William would have received. It cannot be the balance of 
the proceeds of the sale of tin residence. That hail been dis
posed of by the will, and is not affected by the codicil. Nor 
can it be the balance of the residue after deducting the share of 
Margaret, the specific legacies, and the bequest to William by 
the codicil. For the effect of that construction would he to 
cut down the legacy of Cecil, which the codicil confirms.
According to the statement made by counsel of the executors’ 
accounts, Cecil’s share under the will is, like Margaret's and 
William's #7,039. Reduced by the #2,200 bequeathed by 
the codicil, there remained of William’s third, #4,839. If this 
went into tin* general residue, and were added to what remained 
—#7,039—the residue would amount to nearly #12,000. One- 
half of this to Cecil would lx» less, by upwards of #1.000, than 
what he is given by the will, confirmed by the codicil. Mar
garet, on the other hand, would upon that construction receive 
about #13,000.

The testator by his will manifested an intention to treat 
all his children approximately alike, the elder ones being given 
a slight advantage—the son the farm, and the daughter the 
furniture. For some reason, lie afterward desired to diminish 
the share of the elder son. lie intended, in ray opinion, to 
divide what was then left of that son's share between his other 
two children, and used language sufficient to carry out his
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intention. The “balance to be divided” is the balance of 
William’s share under the will.

I think the appeal should be allowed.
Middleton, J. :—The questions argued do not depend upon 

any general principle, hut entirely upon the will itself.
Although somewhat clumsily expressed, the intention of the 

testator is clear. The three children are to share equally in the 
residuary estate, each being paid off as he or she attains the 
stipulated age.

The testator, by his will, had directed that his residence 
should be held until his youngest child came of age, when it 
should be sold, and the proceeds divided between these three 
children, lie had also given his farm to his eldest son, William, 
and his household furniture to his daughter Margaret.

By a codicil, the testator evidently intended to modify the 
provision made for his son William. The codicil recites the 
gift to him of his one-third share in the residue; and, instead 
of this, the testator gives him $1,500 in cash, in addition 
to his share of ti e proceeds of the sale of the residence, and 
directs “the balance to lie divided between my said daughter 
Margaret and my son Cecil according to the terms and condi
tions specified as to the other bequests made by my said will.”

The question is as to the meaning of the words quoted. 
The appellant, Margaret, contends that no disposition has been 
made of the ditfercnce between the $1,500 given to William by 
the codicil and the third of the residuary estate given to him 
by the will; and that, as to this, there is an intestacy. Her 
counsel treats the quoted words as being merely a confirmation 
of the provisions made in the will.

The judgment in review accepts this construction of the 
codicil, but holds that the effect is not an intestacy, but that 
the undisposed of fund falls into the ultimate residue given to 
the infant.

I find myself unable to accept either view. It appears to 
me that the codicil was intended to deal with the share of 
the residuary estate given by the will to William. Out of this 
portion of the residue William is to receive $1,500, plus his 
share of the proceeds of the residence ; and the balance—that 
is, the balance of W’illiam’s share—is to be then divided between 
the other two children, Margaret and Cecil.

The judgment appealed from should be varied accordingly, 
and costs of all parties here and below should be paid out of 
the estate. These must be so allocated that one-third of the 
total cost will be borne by each of the beneficiaries. The whole 
burden must not be placed upon the infant’s share.

The principle on which costs must be dealt with is indicated 
in Hilliard v. Fulford, 4 Ch. D. 389 ; In rc Bell, 39 L.T. N.S. 
423; and In re Giles, 55 L.J. Ch. 696, 55 L.T. 51, 34 \\ .K. 712.

Judgment varied.
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RUDD ». CAMERON. ONT.

Ontario Divisional Court, Meredith. C.J.C.V., Teetzel and Kelly. ././
April 10, 1912.

1. 1.IDEL and SLANDER (8 II F—85)—Procuring utterance of slander—
What constitutes publication.

The defendant who, on the application of a stranger, utters to him 
the slander which defames a third person, publishes the slander, even 
though the stranger had been sent for the purpose oi procuring the 
defamer to speak on the subject matter with a view to ascertaining 
the source of slanderous imputations which such third person had 
learned were in circulation concerning himself.

[Duke of Brunswick v. Ilanncr ( 1849), 14 Q.1I. 185, followed; Smith 
v. Wood, 3 Camp. 323, 14 R.R. 751, and King v. Waring, 5 Esp. 13, 
distinguished.]

2. Libel and slander (8 1IE—85)—Materiality of publication—Pro
curement BY PLAINTIFF OF PUBLICATION.

The fact that the slanderous utterance was spoken by the procure
ment of the plaintiff is not material to the question of publication or 
no publication.

[Duke of Brunswick v. Banner ( 1849). 14 Q.R. 185, applied ; and 
see Odger on Libel and Slander, 5th ed„ pp. 171*. 180.]

3. Libel and slander (SHE—59)—Privileged occasion—Reckless
statement»—Qualified privilege in slander.

Where slanderous statements are known by the defamer to be untrue, 
or he makes them recklessly not caring whether they were true or 
false, the qualified privilege which would otherwise attach because 
of a common interest in the subject-matter of the inquiry, is not 
available as a defence in slander.

An appeal by the defendant from the judgment of Britton, Maternent 
J., of the 15th November, 1911, in favour of the plaintiff, upon 
the verdict of a jury at the trial at Pembroke, in an action for 
defamatory words alleged to have been spoken by the defendant 
of the plaintiff in the way of his trade.

The appeal was dismissed.
The principal grounds of the appeal were ; (1) Want of 

proof of publication and (2) Privilege and lack of malice.
W. M. Douglas, K.C., for the defendant, argued that there Argument 

was no evidence of publication, and that the words were spoken 
on a privileged occasion, and there was no evidence of malice.
In any event, the damages, if any, should have been merely nom
inal. On the question of publication, he contended that, where 
the plaintiff procures some one to go to the defendant for the 
purpose of provoking him to utter defamatory words, there is no 
publication. In support of this proposition he cited Starkie on 
Slander, 3rd ed., pp. 381 and 514, where the cases of King v.
Waring (1803), 5 Esp. 13, and Smith v. Wood (1813), 3 Camp. 323, 
are referred to; and Weathcrston v. Hawkins (1780), 1 T.U. 110.

E. F. B. Johnston, K.C., for the plaintiff, urged that there was 
sufficient evidence of malice to take away the qualified privilege.
He also pointed out that there had been no evidence called for
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the defence. As to publication, it was true that there were cases 
which said that if a trap were laid to make a man say what he 
would not have said voluntarily, there would be no publication. 
Hut here there had been no trap laid. The detectives did not go 
to the defendant to get him to make the slanderous statements, 
but to find out if he had been making them. There had been 
publication in this case. He referred to Duke of Iirutisu'ick v. 
11 armor (1819), 14 Q.B. 185.

Douglas, in reply, referred to Odgers on Libel and Slander, 
5th ed., p. 290.

April 10. The judgment of the Court was delivered by 
Meredith, C.J. : —The appeal is rested upon two grounds: (1) 
that there was no evidence of publication; and (2) that the 
occasion upon which the words were spoken was privileged and 
there was no evidence of malice; and it was also contended that 
the damages awarded ($1,000) are excessive.

According to the testimony of the respondent, having learned 
that statements affecting him similar to those alleged to have 
been made by the appellant, and which form the basis of the action, 
were in circulation, and being unable to trace them to their source, 
he employed two detectives “for the purpose of ascertaining the 
facts and getting information for his solicitors,” which 1 under
stand to mean for the purpose of finding out the author of the 
statements and bringing an action against him

The detectives, having made the acquaintance of the appellant, 
adopted the ruse of telling him that they were going to erect a 
club house in the vicinity of Arnprior, and that the respondent 
was anxious to secure the contract for building it. Their object, 
no doubt, was to induce the appellant to speak his mind as to the 
respondent, and in this they appear to have succeeded, for it is 
upon what was then said by the appellant that the action is based.

The occasion upon which the words were thus spoken was 
privileged; but it is contended by the learned counsel for the 
appellant that, the speaking of them having l>een brought about 
by the action of the respondent himself, there was no publication; 
and in sup|»ort of that contention he cited King v. Waring, 5 Esp. 
13; Smith v. Wood, 3 (’amp. 323, 14 R.R. 752; and Starkie on 
Slander, 3rd ed., pp. 381 and 514.

King v. Waring was an action for a libel contained in a letter 
written by the female defendant, and Lord Alvanley, C.J., having 
stated that it had been decided that giving a character to a servant 
however injurious to him, yet if fairly given, would not sustain 
an action, went on to say: “But if the letter was procured b> 
another letter, not written with a fair view of inquiring a char
acter, but to procure an answer, upon which to found an action 
for a libel, such evidence, I think, ought not to be admitted;" 
but, as the learned Judge held that this was not proved, his state
ment is but an obiter dictum.
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In Smith v. Wood, 3 (’amp. 323, 14 R.R. 752, the action 
was for a libel upon the plaintiff in the shape of a caricature print 
entitled, “The inside of a parish workhouse with all abuses 
reformed.” A witness having stated that, having heard that 
the defendant had a copy of this print, he went to his house 
and requested liberty to sec it, and the defendant thereupon 
produced it, and pointed out the figure of the plaintiff and the 
other persons it ridiculed; and this, Lord Ellenborough ruled, was 
not sufficient evidence of publication to support the action; and the 
plaintiff was nonsuited.

It does not appear from this statement of the facts that the 
plaintiff had sent the witness to request liberty to see the carica
ture. Mr. Odgers, however, in his work on Libel and Slander, 
5th ed., p. 179, states as the facts of the case that “the plaintiff, 
hearing that defendant had in his possession a copy of a libellous 
caricature of the plaintiff, sent an agent who asked to see the pic
ture, and the defendant shewed it to him.”

In stating that the person to whom the caricature was shewn 
was sent to request that it should be shewn, Mr. Odgers is. 1 think, 
in error; and in this view 1 am supported by the report of the 
case and by what appeared in the earlier editions of Mr. Starkie’s 
treatise, where attention is called to the fact that “there was no 
evidence to shew that the plaintiff was in privity with the witness:" 
2nd ed., vol. 2, p. 87, note (i). In the same edition, vol. 1, p. 450, 
the facts of the case are stated as they appear in the report in 3 
Camp. See also 3rd ed., p. 381, and note (t) on p. 514; 4th ed. 
(Folkard), p. 374, note (s), p. 524, note (n); 5th ed. (Folkard) 
p. 409, note (/), p. 441, note k.; 0th ed. (Folkard), p. 409, note 
(/), and p. 441.

In the last edition of Folkard (7th ed.), Smith v. Wood is re
ferred to, on pp. 100 and 203. In this edition the matter has been 
re-arranged, and the reference on p. 100 appears in chapter 11, 
which deals with communications in discharge of duty; and the 
statement in the text is, that, “where the publication of the de
famatory matter was procured by the contrivance of the plaintiff, 
with a view to the foundation of an action against the defendant, 
the communication may be privileged on the ground that the 
plaintiff himself was the voluntary author of the mischief com
plained of;” and Smith v. Wood, 3 Camp. 323, 14 R.R. 752, 
Wcatherston v. Hawkins, 1 T.R. 110, and Warr v. Jolly (1834), 0 
C. & P.497, are referred to as the authority for the statement.

The dictum of Lord Alvanlcy, C.J., in King v. Waring, 5 Esp. 
13, and what was said by him in lingers v. Clifton (1803), 3 B. & 
P. 587, at p. 592, are also referred to for the statement that, 
“where a plaintiff, knowing the character which his master will 
give, procures it to be given for the sake of founding an action 
upon it, he will not be allowed to recover.”

The reference on p. 2(13 [Folkard on Libel and Slander, 7th 
ed.] is merely a statement of the facts of Smith v. Wood, 5 Esp.
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13, and of the ruling of Lord Ellenborough, C.J., as reported in 
3 Camp.

It would appear, therefore, that the first ground of appeal has 
no judicial decision, but only the dictum of Lord Alvanley, C.J., in 
King v. Waring, to support it.

Mr. Odgers points out (p. 180) that “in many of the older 
cases the Judges say, ‘there is no sufficient publication to support 
the action,’ when they mean in modern parlance that the pub
lication was privileged by reason of the occasion;” and this may 
have been what was meant by Lord Alvanley, C.J., as, I think, 
appears from what was said by him in Rogers v. Clifton, 3 13. & P. 
587, at p. 592. That was an action by a servant against his 
former master for an alleged libel contained in a letter written 
by the master to a Mr. Hand, to whom the plaintiff had applied 
for a place, and Lord Alvanley, speaking of this, said: “It is 
material also to observe that, when the plaintiff in this case applied 
to Mr. Hand for his place, and referred him to the defendant, he 
did not tell him that the defendant would give him a good char
acter; had he done so, I should have suspected that he wished to 
lay a trap for the defendant, and procure evidence to support this 
action; in sucli a case I should hold a party not at liberty to ascribe 
the character given by his master to malice, when he had only 
drawn from him that which he had a right to expect.”

However this may be, in the comparatively recent case of 
Duke of Brunswick v. Harmer (1849), 14 Q.B. 185, a different view 
was taken by the Court of Queen’s Bench. The action was for 
libel published in a newspaper more than seventeen years before 
action; the Statute of Limitations was pleaded, and it was held 
that it was negatived by proof that a single copy had been pur
chased from the defendant for the plaintiff by his agent within 
six years. The libel was originally published in 1830; two copies 
of the newspaper were produced at the trial; one copy had been 
obtained from the British Museum, and the other had been pur
chased, before the commencement of the action in 1848, at the 
newspaper office of the defendant, by a witness who on cross- 
examination stated that lie had been sent by the plaintiff to make 
the purchase and had handed the paper when purchased to the 
plaintiff. It was contended by the defendant that this latter was 
not such a publication as would support the issue. The presiding 
Judge overruled the objection. On a motion for a new trial the 
objection was renewed, and it was argued by counsel for the de
fendant that the publication proved was in law a publication to 
the plaintiff himself, and that it could not be the foundation of a 
civil action. Coleridge, J., in delivering the judgment of the 
Court, after referring to the facts and the contention of the de
fendant’s counsel, said: “And, in some sense, it is true that it 
was a sale and delivery to the plaintiff; but we think it was also 
a publication to the agent. . . . The defendant, who, on the
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application of a stranger, delivers to him the writing which libels 0NT- 
a third person, publishes the libellous matter to him, though he D ^
may have been sent for the purpose of procuring the work by that u,]2
third person . . . The act is complete by the delivery; and ----
its legal character is not altered, either by the plaintiff’s procure- RuDU 
ment or by the subsequent handing over of the writing to him. Cameron.
Of course that this publication was by the procurement of the ----
plaintiff is not material to the question we are now considering.” M<rrdlth’ C J'

In the view of Mr. Odgers, pp. 179-180, this case, so far as the 
question of publication merely is concerned, overrules King v.
Waring and Smith v. Wood', and Sir Frederick Pollock’s note to 
Smith v. Wood (14 R.R. 752) is, that Lord Fllenborough’s ruling 
“does not seem consistent with Duke of Brunswick v. /1 armer"

Neither King v. Waring nor Smith v. Wood was cited or re
ferred to in Duke of Brunswick v. llurmer (1849) 14 Q.B. 185 ; 
the former probably for the reason suggested by Mr. Odgers, that 
it related only to the question of privilege; and the latter for the 
same reason, if the facts of it were as stated by Mr. Odgers, or 
for the reason that it had no application, if the facts were as 
stated in the report in 3 Camp.

The question has been discussed and passed upon in many 
cases in the United States, and among them in Gordon v. Spencer 
(1829), 2 Blackf. (Ind.) 286,288; Ycatcs v. Reed (1838), 4 Blackf.
(Ind.) 403, 405; Jones v. Chapman (1839), 5 Blackf. (Ind.) 88;
Haynes v. Leland (1848), 29 Me. 233, 234, 243; Sutton v. Smith
1850.18 Mo. 120, 128, 124; Nott v. Stoddard 1865.38 \ t. 25,

31; Heller v. Howard (1882), 11 111. App. 554; White v. Newcomb 
(1898), 25 App. Div. N.Y. 397, 401; O'Donnell v. Nee (1898),
80 Fed. Repr. 90; Railroad v. Delaney (1899), 102 Tcnn. 289,
294, 295; and Shinglcmcyer v. Wright (1900), 124 Mich. 230, 240.
See also Cyc., vol. 25, pp. 370-1. In most of these cases the 
supposed ruling of Lord Ellenborough, C.J., in Smith v. IVood 
and the opinion expressed by Lord Alvanlcy, C.J., in King v.
Waring were recognised as correct statements of the law, and 
followed.

Upon the whole, we arc of opinion that we should follow 
Duke of Brunswick v. Harmer (1849), 14 Q.B. 185, and, follow
ing it, hold that there was evidence for the jury of publication, 
and that the first objection, therefore, fails.

The second ground of appeal also fails; there was evidence, 
which the jury believed, that there was no truth in the statements 
made by the defendant; and there was ample evidence, out of the 
appellant’s own mouth on his examination for discovery, that he 
knew they were untrue, or that he made them recklessly, not caring 
whether they were true or false ; and there was evidence from which 
malice might be inferred, in the bad feeling which had existed on 
the part of the appellant towards the respondent, and his state-
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0NT- monts to the respondent’s hook-keeper and stenographer, Alice
IXC. Miller.
1012 The damages are substantial; hut, in view of the appellant’s
----  conduct throughout and his not having gone into the box to testify
Rm,d on his own behalf, we cannot say that they are so excessive as to

Camkbox. warrant the Court in setting aside the verdict.
The appeal is dismissed with costs.

Appeal dismiss» ri.

Annotation Annotation—Libel and slander IIE—56 —Repetition of slanderous
statement to person sent by plaintiff to procure evidence thereof— 
Publication and privilege.

Every repetition of a slander is a wilful publication of it, rendering 
the speaker liable to an action. "Tale-bearers are as bad as tale-maker*." 
It is no defence that the speaker did not originate the seamlal. but heard 
it from another, even though it was ;i current rumour and Ik* bond fitlr 
believed it to Is» true: Watkiii v. Hull, L.R. .'I Q.B. .'UNI. .17 L..F.Q.B. 125. 
16 W.R. 857. 18 L.T. 561. It i* no defence that the speaker at the time 
named the person from whom lie heard the scandal: McPherson V. Donirh 
16 It. & C. 276. 5 M. & H. 251; Odgers on Liliel ami Slander. 5th ed., 175.

For a defendant to prove that he said at the time that he heard the 
tale from A., and that A. did in fact tell it to the defendant, was no justi- 
Mention; it must Ik* proved that the defendant related the story on a 
justifiable occasion, and in the bund fitlr lielief in its truth, and that is a 
defence of privilege. Sis- llruuiatjr v. Prosser, 4 II. & C. 247. 6 I). & R. 
296. 1 C. & P. 475.

A rumour was current on the Stock Exchange that the chairman of 
the S. E. Ity. Co. failed; and tin* shares in the company consequent I \ 
fell; thereupon tl l< fendant said, “You have heard what has caused the 
fall—1 mean. rumour uhout the .South-Eastern chairman having
failed?" It x\ .eld that a plea that there was in fact such a rumour 
was no an-' • the action: Watkin v. Hall, L.R. .1 Q.B. 596. .17 L..I 
Q.B. 125. 16 W.K. 857, 18 L.T. 561.

So the prior publication of a liliel is no justification for its Iwing copied 
and republished. If the first publication Ik* privileged, that will not render 
the second publication privileged.

There i^ a distinction to Is* here noted between liliel and slander. Odger- 
(5th ed., p. 177), says: "The actual publisher of a liliel may lie an inim 
cent porter or messenger, a mere hand, unconscious of the nature of his 
act; and for which, therefore, his employers shall Ik* held liable, and not 
he. Whereas in every case of tin* republication of a slander, the publisher 
acts consciously and voluntarily; the rendition is his own act. Therefore, 
if I am in any way coneerncd in the making or publishing of a libel. I am 
liable for all the damage that ensues to the plaintiff from its publication 
But. if I slander A., 1 am only liable for such damage* as result direct lx 
from that one utterance by my oxvti lips. If B. hears me and chooses to 
repeat the tale, that is B.’s own act; and B. alone is answerable, should 
damage to A. ensue. In an action against me such »|iecial damage
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Annotation ( continued i—Libel and slander i § II E—561—Repetition of
slanderous statement to person sent by plaintiff to procure evidence
thereof—Publication and privilege.

would be too remote. For each publication of a slander is a distinct and 
separate tort, and every person repeating it Incomes an independent slan
derer. and be alone is answerable for the consequences of bis own unlawful 
act.

“Thus by the law of England, as it at present stands, the person who 
invents a lie and maliciously sets it in circulation may sometimes escape 
punishment altogether, while a person who is merely injudicious may he 
liable to an action through repeating a story which he believed to be the 
truth, as he heard it told frequently in good society. For if I originate a 
slander against you of such a nature that the words are not actionable 
per nr, the utterance of them is no ground of action, unless special dam
age follows. If I myself tell the story to your employer, who thereupon dis
misses you, you have an action against me ; hut if 1 only tell it to your 
friends and relations and no pecuniary damage ensues from my own com 
munication of it to any one, then no action lies against me; although the 
story is sure to get round to your master sooner or later. The unfortunate 
man whose lips actually utter the slander to your master, is the only per- 
son that can Ik* made defendant ; for it is his publication alone which is 
actionable as causing special damage. The law is the same in America : 
dough v. doldnmith, 44 Wis. 262, 2H Amer. R. 579; Shurtleff v. Parker. 130 
Mass. 203. 39 Amer. R. 454. But this apparent hardship only arises where 
the words are not actionable without proof of special damage. Where the 
words are actionable per sr, the jury find the damages gcncrallg, and will 
judge from the circumstances which of the defendants is most to blame.”

There are two apparent exceptions to this rule : (1) Where by com
municating a slander to A., the defendant puts A. under a moral obligation 
to repeat it to some other |»erson immediately concerned; here, if the de
fendant knew the relation in which A. stood to this other person, he will 
be taken to have contemplated this result when he spoke to A. In fact, 
here A.’s repetition is the natural ami necessary consequence «if the defen 
dant's communication to A. See the judgment of Ixqies, L.J.. in Upright 
v. donna g, 60 L.J.Q.B. 231, 55 .ML 501.

(2) Where there is evidence that the defendant, though he spoke only 
to A., intended and desired that A. should repeat his words, or expressly 
requested him to do so; here the defendant is liable for all the consequences 
of A.’s repetition of the slander; for A. thus becomes the agent of the 
defendant: Whit ne g V. Moignard, 24 Q.H.D., at p. 631.

It has sometimes been held, on the principle of votrnti non fit injuria, 
that if the only publication proved at the trial Is* one brought about by the 
plaint iff's own contrivance, the action must fail : Odgers on Libel and 
Slander. 5th c,l.. 179. Thus, in King v. Waring rt us., 5 Esp. 15. Lord 
Alvnnley decided that if a servant, knowing the character which his master 
will give him, procures a letter to Is* written, not with a fair view of in
quiring the character, but to procure an answer upon which to ground an 
action for a libel, no such action can Is* maintained. So in Smith v. Wood, 
3 Camp. 323, where the plaintiff, bearing that defendant had in his pos
session a copy of a libellous caricature of the plaintiff, sent an agent who 
asked to see the picture, and the defendant shewed it him at his request. 
Ixird El lenborough rule«l that this was no sufttrient evidence of publication, 
and nonsuited the plaintiff. But these cases, so far as the question of 
publication merely is concerned, must Is* taken to Is* overruled by the
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Annotation Annotation(rtmtlnued) —Libel and slander (1II E—56) —Repetition of 
slanderous statement to person sent by plaintiff to procure evidence 
thereof—Publication and privilege.

Duke of Brunswick v. Mariner, 14 Q.B. 185, 19 L.J.Q.B 20. 14 Jur. 110, 
3 C. & K. 10; Odgers, 5th oil., 180. Whether nr no the plaintiffs conduct in 
himself provoking or inviting the publication on which he afterwards 
bases his action may amount to a ground of privilege as excusing the pub
lication made, is a different question. And indeed in many of the older 
cases the Judges say, “there is no sullicient publication to support the 
action," when they mean in modern parlance that the publication was 
privileged by reason of the occasion: Odgers, 5th ed., 180. referring to the 
judgment of Best. J„ in Fairman v. Ives, 5 B. & Aid. 040, 1 I). & R. 252, 
1 Chit. 85. ami Itobinson v. May, 2 Smith 3.

A publication induced by the prosecutor is sullicient in a criminal case: 
If. v. Carlilc, 1 Cox C.C. 229.

If the only publication that can be proved is one made by the defendant 
in answer to an application from the plaintiff, or some agent of the plain
tiff. demanding explanation, such answer, if fair and relevant, will lie held 
privileged; fur the plaintiff brought it on himself. But this rule does not 
apply where there has been a previous unprivileged publication by the 
defendant of the same libel or slander, which causes the plaintiffs in
quiry; for in that case it is the defendant who brings it on himself: Oilgers 
on Libel and Slander, 5th ed.. 294.

A plaintiff is not to lie allowed to entrap people into making state
ments to him on which he can take proceedings. Alid. again, if rumours 
are atloat prejudicial to the plaintiff which lie is anxious to sift and trace 
to their source, all statements made bond fide to him or any agent of his 
in the course of the investigation are rightly protected But it makes a 
great difference if the rumours originated with the defendant, so that what 
lie has himself previously said produces the plaintiffs inquiry: Per Lord 
Lyndliurst in Smith v. Mathews, 1 Moo. & ltob. 151. If in answer to such 
an inquiry the defendant does no more than acknowledge having uttered 
the words, no action can lie brought for the acknowledgment; the party 
injured must sue for the words previously spoken, and use the acknowledg
ment as proof that those words had been sjHiken. But if besides saying 
“Yes" to the question asked, he repeats the words in the presence of a 
third person, asserting his belief in the accusation and that he can prove 
it. such a statement is slanderous and is not privileged, although elicited 
by the plaintiffs question. Stic (hi/fiths v. Lewie, 7 Q.B. <11. 14 L.J.Q.B. 
199, in which case Lord Denman remarks: “injurious words having been 
uttered by the defendant respecting the plaintiff, the plaintiff was bound 
to make inquiry on the subject. When she did so, instead of any satis
faction from the defendant, she gets only a rejietition of the slander. The 
real question come to this, does the utterance of slander once give the 
privilege to the slanderer to utter it again whenever he is asked for an 
explanation? It is the constant course, when a person hears that he has 
liecn calumniated, to go, with a witness, to the party who, he is informed, 
has uttered the injurious words, and to say, ‘Do you mean in the presence 
of witnesses to jiersist in the charge you have made?’ And it is never wise 
to bring an action for slander unless some such course has been taken. 
But it never has been supposed, that the persisting in and repeating the 
calumny, in answer to such a question, which is an aggravation of the
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thereof—Publication and privilege.

slander, can be a privileged communication ; and in none of the cases cited 
l-.aa it ever been so decided.”

And see ^Richards v. Richards, 2 Moo. & Hob. ">.">7 ; Force v. H'arrero,
15 C.B.X.S. 800.

If, however, the second occasion on which the words were spoken is 
clearly privileged and justifiable, the mere fact that defendant bad pre
viously spoken them will not of itself destroy the privilege; the plaintiff 
must rely on the first utterance: that may be privileged as well or may be 
barred by the statute.

This rule is sometimes cited as an instance of the maxim “volenti non 
fit injuria." and is then not classed as a ground of privilege, but would 
rather be stated thus: If the only publication proved at the trial be one 
brought about by the plaintiff's own contrivance, this is no sufficient evid
ence of publication ; it is as though the only publication were to the plain
tiff himself, which would give him no right of action.

Such was the ruling of Lord Ellenborough in Smith v. H ood, 3 Camp.
323 ; but this is inconsistent with Duke of Rrunsivirk v. Ilarmcr, 14 Q.H.
185, and in H arr V. Jolty, 6 Car. & 1‘. 497, it was expressly held that a 
communication purposely procured by the plaintiff was privileged.

In answer to plaintiff's inquiry as to a rumour against himself, defen
dant told him, in the presence of a third party, what someone had said 
to his (defendant’s) wife. There was no proof that the defendant had ever 
uttered a word on the subject till he was applied to by the plaintiff. It 
was held that the answer was privileged: Harr v. Jolly, ti Car. & P. 497, 
as explained by Lord Denman in Griffiths v. Lein's, 7 Q.H. ti7, 14 L.J.Q.B.
199. 9 dur. 370. And see Richards v. Richards, 2 Moo. & Hob. 557.

The Weekly Dispatch libelled the Duke of Brunswick in 1830. In 
1848 the Duke sent to the office of that newspaper for a copy of the number 
containing the old libel, and obtained one. Held, that he could sue on 
this publication to his own agent, though all proceedings on the former 
publication were barred by the Statute of Limitations: Duke of lirunsunok 
v. Harmer, 14 Q.H. 185, 19 LJ.Q.B. 20, 14 dur. llo, 3 C. 1 K. 10.

Every repetition of a slander is, of course, a separate cause of action, 
to which the defendant must find a separate defence. Hut where the words 
are only uttered once, there is only one tort, and only one occasion: Odgers 
on Libel and Slander, 5th ed., 300. If that occasion be privileged it is 
immaterial hoxv many persons heard the words; the privilege attaching to 
the occasion is a defence to the whole action. Hut of course the number of 
persons present on any occasion is a most material factor in deciding the 
question. Was the occasion privileged? As a rule, the defendant should 
not speak while persons unconcerned are by. Hut there are many cases 
where the matter is urgent, where, if he does not speak at once, the order 
will be given, or the resolution will lie carried, or some other thing will 
happen which it is his duty, or his interest, to prevent. On such occasions, 
the accidental presence of an uninterested bystander will not take the 
case out of the privilege. And there are other cases in which it is only 
prudent, and is, therefore. |M>rmissiblc. to make the privileged communica
tion in the presence of witnesses: Odgers on Libel and Slander, 5th ed.,
300.

It
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L. M. ERICSSON TELEPHONE MANUFACTURING CO. v. ELK LAKE 
TELEPHONE AND TELEGRAPH CO.

Ontario Dii'inional Court, Mulork. CJ.Et.D., C'lute awl S ut h cria ml. .1.1.
Mai/ 22, 1912.

1. Sale i 61 ('—17)—Statutory beovihkmknts— (oxnmox w. sans —
AkKIXI.NO NAM K—AllllKI VIA1IONH.

In order that n vendor may obtain proteetion thereunder, there limit 
he a literal compliance with the proviaion* of aee. 1. eh. 14.r», R.S.O 
1997. of the Conditional Sales Act. that sales of manufactured gixals 
or chattels oil condition that the title shall not pass, shall he valid 
only “as against a subsequent pdrehaser or mortgagees without notice 
in good faith for a valuable consideration . . . which, at the time 
possession is given to the bailee, have the name and address of the 
manufacturer, bailor or vendor .... painted, printed. '•tani|N>d or 
engraved thereon, or otherwise plainly attached thereto," and. undei 
such Act the use of the synonymous words in lieu of the actual name of 
the manufacturer or vendor is not permissible.

fToronto Furnarr Co. v. Firing, 1 O.W.N. 407, 15 O.W.R. 381, fol 
lowed ; see also Manon v. lAndnag, 4 O.L.R. 305. |

2. Sake (J HID—75)—It mu tn ok hona kiiik: I’rscnABERs—Nox-coMri.i
ANTE WITH I'ROVIHIONH OK TIIE ( OXIHTIOXAl. SALE* Alt. R.S.O.
1897, ('ll. 145, kec. I.

Where “The L. M. Ericsson Telephone Manufacturing Company." tin- 
vendor of a telephone switchboard, a Mixed its name thereto a- the 
I,. M. Ericsson Tel. Mfg. Co.." it is not entitled to a lien thereon, 
under eh. 145. sec. 1 of the Conditional Sales Act. R.S.O. 1897. for 
unpaid purchase money as against a purchaser who, in good faith, for 
a valuable consideration and without notice, acquired title through 
the vendee, as there was not a sufficient compliance with the provisions 
of such Act.
Appeal by the defendants from the judgment of Denton. 

Jun. Co. C.J., York, declaring the plaintiffs entitled to a lieu 
on two telephone switchboards in the possession of the defend
ants; and appeal by the plaintiffs from part of the same judg
ment, finding that the defendants were not personally liable 
for the balance due to the plaintiffs upon the sale of the switch
boards to the Norton Telephone Company of Toronto.

The appeal was allowed and cross-appeal by defendants was 
dismissed, Sutherland, 4.. dissenting.

Grorf/f Wilkit', for the defendants.
Anwltli, K.C., for the plaintiffs.

Mulock, C.J. :—The defendants in partnership operate a 
telephone system in the Elk Lake District. The plaintiffs an* 
manufacturers of telephone supplies in Buffalo, in the State ot 
New York, and as such made and sold the switchboards in ques 
tion, partly for cash and partly on credit, to the Norton Tele 
phone Company of Toronto. Part of the purchase-money re
mained unpaid, and this action is brought to recover the same, 
and, in default of payment, for a declaration that the switch
boards are the property of the plaintiff company.

The Norton company sold the switchboards to the Silver 
Belt Company, who gave back a mortgage upon them for the
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unpaid purchase-money. Default having been made by the 
Silver Belt Company, one Seymour bought the switchboards 
under the mortgage, and, in turn, sold them to the defendants, 
who became bona fide purchasers for value without notice of 
the plaintiffs’ alleged lien.

The Norton Company having made default in payment to the 
plaintiffs, the latter, through their solicitors, notified the defend
ants of the alleged lien. Thereupon Mr. Reece, one of the 
partners in the defendants’ firm, proceeded to Buffalo, and 
there had an interview with certain of the plaint ill's’ representa
tives; and it is contended on the part of the plaintiffs that on 
that occasion an agreement was reached between the parties 
whereby the plaintiffs agreed to reduce the amount of their 
claim to $400, and that Reece, for the defendants, agreed to 
pay the same and to recognise the plaintiffs’ alleged lien. The 
defendants deny any concluded agreement on the occasion in 
question.

The onus is upon the plaintiffs to establish the alleged agree
ment, but a careful examination of the evidence fails to satisfy 
me tlmt Reece made any concluded bargain with the plaintiffs. 
I, therefore, agree with His Honour that the defendants did not 
become personally liable; and, therefore, the plaintiffs’ appeal 
should be dismissed.

As to the defendants’ cross-appeal that the plaintiffs are 
not entitled to n lien, reliance is placed upon the Conditional 
Sales Act, R.S.O. 1897 eh. 149, which enacts (sec. 1) that a 
condition that the ownership in a chattel shall not pass “shall 
only be valid as against subsequent purchasers or mortgagees 
without notice in good faith for valuable consideration in the 
case of manufactured goods or chattels, which, at the time 
possession is given to the bailee, have the name and address of 
the manufacturer, bailor or vendor of the same painted, printed, 
stamped or engraved thereon or otherwise plainly attached 
thereto.” The name of the plaintiffs, the manufacturers of the 
switchboards, at the time of their sale, was “The L. M. Eriesson 
Telephone Manufacturing Company,” and when possession of 
them was given to the Norton Company then* was attached to 
them a metal plate having stamped thereon the following 
words :—

“Patented in United States, Canada, England, France, Ger
many, Russia, Austria, Hungary, Belgium, Spain, Italy, Sweden, 
Norway, Australia.

“L. SI. Ericsson Tel. Mfg. Co.
“Buffalo, NT.”

If it were permitted to speculate as to the meaning of the 
words “Tel. Mfg. Co.” here used, it might, with reasonable 
certainty, be assumed that they were intended as abbreviations
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of the words “Telephone Manufacturing Company/1 part of 
the company’s name, although the word “Tel.” is equally au 
abbreviation of the words “telegraph” and “telephone.” But 
the statute does not permit synonymous words to be used in 
lieu of the actual name of the manufacturer, etc., but requires 
a literal compliance with its provisions. This the plaintiffs 
have not done, and have, therefore, failed to secure to themselves 
the benefit of R.S.O. 18D7 ch. 149, sec. 1. Thus the title in the 
switchboards passed to the Norton Company on the sale to them, 
and is now in the defendants.

I, therefore, think the defendants’ appeal should be allowed, 
and this action dismissed, with costs here and below.

Clvte, J. :—There is no pretence that the defendants wer- 
originally liable for the claim or liable at all except under an 
alleged new agreement, which is said to have been made on tie 
29th March, 1910. At tin» time Seymour sold the property to 
the defendants, Reece, who it is said made the new agreement, 
was not a member of defendants’ firm, but became such after the 
purchase of the property in question. The case turns largely 
upon what took place on the 29th March, 1910, at Buffalo, when 
Reece went there to see what terms could be made in respect at" 
the lien claimed against the switchboards, and also to make soim 
arrangement in respect of a general account held by tin» plain
tiffs against the defendants, which is not in question in this 
action.

It is alleged by the plaintiffs that the defendants obtained 
further time as to the general account, and that they also ac
knowledged the existence of the lien and agreed to give their 
notes for the same. Reece saw Hemenway, the manager of the 
company, and was taken by him to the office of the vice-presi 
dent, Mr. Smith.

Smith in his evidence states that time was given the defend 
ants on the general account, and with reference to the switch
boards the plaintiffs agreed to accept $400. The terms of pay
ment of the $400 were finally arrived at as satisfactory, and lie 
then proceeds:—•

I reached for a lilnnk note supposing that he would make the note.» 
and he said that lie would like to go hack and talk it over with hi- 
people, at least, hut that lie would see that the notes were execn* ! 
immediately and forwarded.

Smith was recalled, and denies that the arrangement was 
“tentative” as alleged by Reece, and states that he supposed it 
was a completed agreement.

Q. I understand you to say that he wanted to consult someone?
A. Yes, when I reached, as I have already testified, I reached for 

the blank notes to have him sign them, supposing that he would sign
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them right here, and lie said that he wanted to consult someone and 
would see that the notes were signed and sent back to us as soon 
as he got back.

Hemenway’s evidence is much to the same effect :—
Q. He said he wanted to consult his partner and probably his 

solicitor when he went back?
A. lie said nothing about talking it over with his partner or his 

solicitor except to advise with them of the settlement he had made, 
and then we wanted further signatures on the notes.

It cannot, 1 think, be said upon this evidence that there was a 
concluded arrangement made at Buffalo, although no doubt it 
was expected both by the plaintiffs and Reece that the arrange
ment would be concluded upon his consulting his partner and 
solicitor.

The evidence of Reece is important. He states that he had 
paid for the equipment, including the switchboards in full; that 
on the 10th of January, he received a letter from the plaintiffs’ 
solicitors claiming a lien for $51G ; not having obtained any satis
faction from the plaintiffs’ solicitors he decided to visit Buffalo 
with a view of arriving at some settlement in regard to the gen
eral account, and the alleged lien.

The defendants’ business had been seriously affected by fires 
destroying portions of their property, and in this way making 
it impossible for the defendants to meet their obligations to the 
plaintiffs upon the general account. He says the terms were 
discussed as mentioned in the almve letter, but that he had to 
consult his partner and he desired also to consult his lawyer 
before signing any notes. He says :—

Mv intention was to eventually curry out the agreement, that is 
conditionally. The arrangement had to be completed and only com
pleted by the giving of the notes. My .ntention was to give the notes. 
And if I did not give the notes the switchboards were subject to the 
same conditions ns they were prior to my visit to Hu Halo. It had not 
affected their lien in any way. The lien was quite as much in effect. 
He says that the reason he did not answer the letter of the 

-9th was that his affairs were entirely in the hands of his lawyer, 
and when he returned his lawyer handled them and advised 
him not to enter into the agreement or any agreement of that 
kind. He says he admitted the plaintiffs’ claim throughout, and 
intended that their claim should be satisfied ; that he intended 
to give the notes when lie was able to meet them, but he did not 
consider that he was bound to give the notes ; that he had tenta
tively agreed to give the notes ; that the object of delaying pay
ment of the notes was to reach a point where they were able to 
take care of the notes. He admits that he believed he was liable 
on the lien, but on his return he was advised that he was not. I 
think it reasonably clear that what took place was a tentative 
arrangement on the basis of the letter of the 29th of March, sub-
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ject to Reece consulting his partner, and his legal adviser, and 
signing the notes. In this connection it is of importance to r< 
member that the plaintiffs’ manager required some other signa 
turcs than Reece’s to the notes, as lie states himself.

It does not seem to me probable that Reece having bought 
into the company after the goods in question were purchased 
would make an arrangement rendering his firm liable for an 
account, which had been paid in full without consulting his 
partner, and this taken with the evidence of Smith, that tie 
notes were not signed because he desired to consult his partner, 
and the evidence of Hemenway that the plaintiffs required a 
signature other than the defendant Reece to the notes renders it 
exceedingly probable in my judgment that no binding agreement 
was made by the defendants’ firm to become personally liable for 
the amount claimed hv tin* plaintiffs as a lien. 1 should haw 
arrived at this conclusion independently of the findings of tin- 
trial Judge, upon reading the evidence, and I agree with him 
upon this branch of the case.

I think that the plaintiffs’ appeal should be dismissed with

Then as to the defendants’ appeal. It is contended that tie 
plaintiffs’ lien is invalid, relying on the Toronto Furnace Co. \ 
Ewing, 15 O.W.R. 381, and the cases there cited. The plaintiffs 
are manufacturers in Buffalo. The switchboards are 
and there was fastened to the boards a plate containing the fol
lowing words:—

Patented in United States, Canada. England. France. Germany. Rw- 
sia. Austria-Hungary. Belgium, Spain. Italy. Sweden. Norway, Au 
tralia; L. M. Ericsson Tel. Mfg. Co., Buffalo, N.Y.

It is urged by the defendants that this plate with its printed 
matters is a compliance with the patent laws of the Vnited 
States and not with the Ontario Act. Treating the names of tie 
countries where the article has been patented as surplusage, nr 
the words “L. M. Ericsson. Tel. Mfg. Co., Buffalo, X.Y.,” a com 
pliauce with the Ontario Act? There is no doubt that with tli 
knowledge of the information there given the plaintiffs’ pirn- 
of business could he found, hut under the strict construction 
which the Act has received. I am of opinion, that it is not a com 
pliancc with the Act, and if the vase rested here I should feel 
compelled to hold that the plaintiffs hud no lien; hut it is further 
urged by the plaintiffs that in the original sale to the Norton 
Company, it was declared that the right of property should n 
pass, and that irrespective of the lien claimed the property v 
mained in the plaintiffs, but I think R.S.O. 1897, ch. 149, see. 1 
is an answer to this contention.

A conditional sale is only valid as against subsequent pm 
chasers, without notice, in good faith for valuable consideration

90
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where the Act is complied with. Here it is elear, I think, that the 
plaintiffs are bond fiilc purchaser* for value, without notice 
of the lien ami not, therefore, hound hv the condition. There is 
nothing, in my opinion, that took place subsequent to the 2!)th of 
March, which would create a lien if the alleged agreement of 
that date cannot lie supported, as I think it cannot. The de
fendants’ appeal should lie allowed with costs.

Sutherland, .1. (dissenting) :—H.v this letter the plaintiffs 
indicate that under the agreement which they claimed to have 
made with Reece tln> defendants were to get time on their general 
account as they desired, that the plaintiffs’ lien on the switch- 
hoards was acknowledged, that the plaintiffs had substantially 
reduced their claim in connection with the switchboards and 
fixed the amounts and time when the sum agreed upon was to 
lie paid. They also intimate that according to the defendants’ 
own “advice.” notes were to Is1 sent covering said amount with 
interest at U per cent, from date, and that on receipt of the 
payments represented by the notes they would release all claim 
on the switchboards. No reply having apparently been meantime 
received, the plaintiffs again w rote to the defendants addressing 
them in the same way on the 2!)th April, 1910, which letter con
tains the following:—

Not having heard from you in reply to our letter of March 29th, we 
take the liberty of writing you again as we wish to have you send 
the notes covering the terms agreed upon so that we may close the 
matter with our attorneys in Toronto.

On the 29th June, 1910, the defendants wrote to the plaintiffs, 
a letter which contains the following:—

I have this date addressed a formal letter to the company regarding 
the outstanding general account. I regret that we were unalde to make 
payment on June lf»th as promised, hut found it absolutely impossible.

And—
1 am not trying to make excuses for not making settlement as pro

mised, but believe if you fully understand conditions in this wooden 
country it would he to our advantage. Cannot promise just what 
date we will make a remittance, hut it will he early in July, and for 
os much os we cun possibly send.
On the 14th July the defendants again wrote to the plaintiffs, 

and 1 quote from this letter:—
llegurding switchboard account. Until we have completed payment 

of general account it will be im|tossihlc for us to do anything regard
ing same. There would be no use our giving you notes as until we 
pay our already outstanding paper, I would mit know how to make 
same so as to meet them when due. Our entire revenue ami more is 
going towards tin* settlement of accounts incurred under other man
agement. and everything will lie paid ns promptly as possible. In the 
meantime you hold lien as security, ami trust you will try to view 
matters from our standpoint and not insist upon notes which given at
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the present time might only enilmrruss us when due. Will send 
cheque covering balance of general account as soon as possible, and 
will then arrange switchboard matter. I trust to our mutual satis 
faction.
To tliis letter the plaintiffs replied on July 18th, in part, as 

follows :—
We will, therefore, not insist upon notes, hut will wait until you 

have settled your general account so that you can determine when yo.i 
can take care of the switchboard account, and send us notes accordingly

On the 27th September Reece wrote to the plaintiffs a letter, 
from which I quote as follows:—

What I wish to ask might better be done verbally, but as we can 
not afford the expense of trip at present, must resort to a letter. Tie 
question is, to what further extent aie the Ericsson Tel. Mfg. Co. will 
ing to assist the Elk Lake Tel. & Tel. °o? Without referring to the 
past; wherein they have shewn a desire to be as lenient ami fair n< 
possible, what arrangements can we hope to make for payments in 
future on switchboard account? It simply amounts to this—if we can 
not make such terms of payment that will not only allow us to meet 
those payments when due. but also provide for other amounts which w< 
were compelled tins summer to borrow, on account of exceptional ex 
pense (from sources already explained in former letter), and which fall 
due now and six months hence. If we cannot make such arrangement-, 
then it were better for the Ericsson Company to exercise the authority 
they possess, with the object of repossessing switchboards . . .1
realize that some time ago. I asked you not to press us for noli * 
on switchboard account, until settlement was made on general account, 
and that the above looks like side-stepping, but at that time, it appeared 
reasonable to suppose, that in perhaps October, we might make a note 
witli reason to believe it would be met when due.
Oil October 11th, 1010, the plaintiffs wrote to Reece in part, 

as follows;—
The situation as you rememlier, Mr. Reece, is this. When you wci 

hi Buffalo you agreed for your company with Mr. Smith, and with In
for our company, to pay us $400 on the switchboard, we in turn on 
receipt of this payment to release our lien against the hoard. Now. 
you were to give us notes in payment of this, due at certain period- 
From time to time you have written us about this and we have extended 
the time of payment and not demanded notes. This has run on a 
long time, however, and we feel that now you should give us the note- 
asked for. In fact, this is insisted upon l>y tin* company. Now. n- 
stated before, the company wants to give you every opportunity to 
take care of this without embarrassment, therefore, what we propo- 
to do is that you sign the enclosed note for $400 in this instance \\ 
have made it one note instead of several—which you will note is du 
in ninety days from date of this letter, although the note is dated it 
the time wc reached this conclusion, etc.

Getting no reply the plaintiffs wrote to Reeve, care of the de
fendant company, again on 19th October, and again on Novem 
her 1st. I quote from this letter :—
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The matter of your company's account lias just been called to my 
attention, and I am at a loss to understand why you do not carry out 
your agreement and send us the notes as promised. Mr. Hemenway 
and Mr. Smith say that they oreeded to your request only on your 
positive promise to send those notes immediately, and I cannot under
stand why you failed to carry out your word.

On November 4th the defendant company, pi r A. E. Taylor, 
presumably the other partner, wrote Mr. Hemenway of the plain- 
tiff company in reply apparently to the last mentioned letter, as 
follows :—

Replying to your letter rr notes Mr. Reece is engaged at present con
nection with matters on account of death of his father who died in 
Toronto recently. As soon as possible—which will lie in a very few 
days—the matter of switchboard notes will be taken up.

And on December 3rd the defendant company, pir Recce, 
wrote to the general manager of the plaintiff company, and in 
his letter appears the following statement :

I realize and appreciate your past liberality and leniency, but you 
cannot- appreciate the efforts and sacrifices we have made, in order to 
remit to the company the amount you have already received. I have 
just returned to Elk Lake, ami am now prepared to do what is pos
sible in connection with switchboard matters. Will be glad if you will 
outline a plan to the company, and if possible we wiil meet with it. 

The plaintiff wrote further letters on December 9th. and 21st. 
1910. and again on January 19th. 1911. No replies to these 
letters were put in at the trial. Throughout this long period of 
time and correspondence there is no repudiation by the defend
ant company or Reece or Taylor of the plaintiffs' statement that 
part of the agreement made at Buffalo as mentioned was that the 
defendants were to pay the $400 and give notes.

The trial Judge has found as follows:—
The letter from the defendants to the plaintiff* of July 14th. 1010. 

read in connection with the other letters make it perfectly clear that 
they recognized the plaintillV lien for this amount. The other ques 
lion as to whether or not the defendants have made themselves per 
tonally liable to the plaintiffs for this #400 is not so clear. I think I 
must find on the evidence that while Reece was perfectly willing to do 
so, he dill not. at Buffalo, wish to assume personal liability for bis 
firm without seeing Taylor. 1 formed the impression at the trial that 
he wanted to see Taylor only for the purpose of deciding upon the 
giving of the notes, but a careful reading of the correspondence since 
the trial has led me to conclude that the giving of the notes and the 
assumption of personal liability, were in the eyes of the defendants, 
synonymous terms. I have not been able to find anywhere in the cor
respondence a direct promise on the part of the defendants to give 
these notes or assume personal liability. There is no doubt that the 
defendants were putting the plaintiffs off and gaining more time In
tending them to think that these no'- s would be given, and that per
sonal liability would be assumed, but that they did make themselves 
personally liable to the plaintiffs is very doubtful.
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With respect 1 am unable to agree with the trial Judge in his 
view of the effect of the correspondence. It discloses that the 
defendants, knowing that the plaintiffs had a claim on general 
account, which they were pressing for settlement, and alleging 
that they hold a lien on the switchboards, which were in the 
possession of the defendants and which the latter were desirous 
of retaining, approached the plaintiffs and made an arrangement 
with them by which the matters in question and dispute wer< 
arranged in such a way as that the plaintiffs did give the defer 
«lants time in connection with the payment of the general nc 
count; the defendants did acknowh'dge the plaintiffs ’ lien on the 
switchboards; a reduced sum, viz., $400, was discussed ami 
arranged between them on payment of which by the defendants 
the lien on the switchboards, which the defendants acknowledged. 
was to be released in full by the plaintiffs, and the giving of 
notes to represent said reduced sum was discussed.

I am not at all sure that a promise in writing is necessary 
under the statute in these circumstances. I quote from the 
Encyclopedia of Law and Procedure, vol. 20, 167 ;—

Even though whvn the oral promise is made the primary debt is st II 
subsisting and may have been antecedently contracted, aueli promise is 
original and valid if it is supported by a nexv consideration moving t ■ 
tlie promissor and beneficial to him and is aueh that the promisor 
thereby cornea under an independent duty of |wvment irrespective of 
the liability of the principal debtor.
Hut it seems to me that where the bargain is so definitely stated 

by tlie plaintiffs in the correspondence as here and letters re
ceived from the defendants referring thereto without any re
pudiation of such a promise, the principle recently discussed In 
Mr. Justice Riddell in Mcikle v. McRae, 20 O.W.R. 308, at 31" 
311, is applicable: “Silence is sometimes conduct,M says I$ram 
well, B., in Keen v. Priest, 1 F. & F. 314, at p. 315; and where, 
from the relations of the parties, a reply might naturally and 
ordinarily he expected, silence is strong evidence of acquit-' 
cenee.” In Wcidcmann v. Walpole (1801), 2 Q.B. 534, this prin
ciple is discussed. Lord Esher, at p. 537, says:—

Now there are case*—butine** and mercantile canes—in which t!i 
Courts have taken notice that, in the ordinary course of business, n 
one man of business states in a letter to another that he has agreed t" 
do certain tilings, the person who receives that letter must answer it 
if lie means to dispute the fact that he did so agree. So, where mer
chants are in dispute one with the other in the course of carrying on 
some business negotiation*, ami one writes to the other, “but you pro 
mined me that you would do this or that,” if the other doe* n 
answer tlie letter, but proceeds with the negotiations, lie must be taken 
to admit the truth of the statement.
Kay, L.J., at page 541, says:—

There are certain letter* written on business matters, and received
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I'.v one of the parties to the litigation before the Court, the not answer
ing of which has been taken as very strong evidence that the person 
receiving the letter admitted the truth of what was stated in it. In 
some cases that is the only possible conclusion which could he drawn. 
«9 where a man states, “I employed you to do this or that business 
upon such and such terms," ami the person who receives the letter does 
not deny the statement and undertakes the business. The only fair 
way of stating the rule of law is that in every case you must look 
at all the circumstances under which the letter was written, and 
you must determine for yourself whether the circumstances are such 
that the refusal to reply alone amounts to an adm’ssion.

On the question of the cross-appeal, of the defendants 
against the finding ol the Judge in favour of the plaintiffs’ lien, 
a finding I think clearly warranted by the evidence and corres
pondence, 1 would have had some doubt in the face of the strict 
construction which has been given to the Conditional Sales Act 
in such cases as the Toronto Furnaa Co. v. Ewing, 15 O.W.K. 
381, that the plaintiffs had complied with the Act with sufficient 
definiteness to entitle them to succeed.

I agree, however, with the trial Judge that an agreement has 
been shewn to have been entered into on the part of the defend
ants to recognize the lien of the plaintiffs. I would allow the 
appeal of the plaintiffs and hold the defendants personally liable 
for the $400 and interest, and dismiss the defendants' appeal, 
each with costs.

Defendants’ appeal allowed; and plaintiffs’ appeal 
dismissed; Sutherland, J., dissenting.

LAKE ERIE EXCURSION CO. v. TOWNSHIP OF BERTIE.

Ontario High Court. Trial before Kelly. J. Mag 1, 1912.

1. Evidence (| IIK 2—343)—Ox vs—Boundary of lot.
In un action to restrain a municipality from interfering with a 

fence erected by the plaintiff along the centre line of land used ax a 
highway. upon the ground that such centre line forms the buundarx 

,he plaintiff** property, the onus is upon the plaintiff to establish 
that the boundary is a* lie alleges.

-• Evidence (8 II K 2—343)—Oxt s—Bovxiiaby of highway.
In an action or counterclaim by a municipality for the removal of a 

feme erected upon and to restrain the obstruction of land alleged to 
f"r|n part of an allowance for road, the onus is upon the municipality 
to establish the existence and location of the allowance for road.
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boundary of part of lot 26 in the broken front concession on 
Lake Erie, in the township of Bertie, of which part of the 
lot the plaintiffs claimed to be the owners, and from entering 
on the plaintiffs’ land, and for damages.

The defendants by their counterclaim asked that the plain
tiffs should be ordered to remove the fence and should be re
strained from incumbering or obstructing the roadway.

The action was dismissed.
W. M. German, K.C., and //. I». Morwood, for the plaintiffs.
E. D. Armour, K.C., and G. II. Vetlit, for the defendants.

Kelly, J. :—The part of lot 26 owned and occupied by the 
plaintiffs fronts on Lake Erie.

For at least thirty years prior to June, 1899, there was open 
for travel a road running southerly, between lot 26 and lot 27, 
from the concession road, which runs easterly and westwardly, 
to another road running easterly, known as the Haun road, and 
which is a considerable distance north of the north line of the 
plaintiffs’ property.

On the 1st June, 1899, the Crystal Beach Steamboat and 
Ferry Company, the plaintiffs’ predecessors in title of that part 
of lot 26 so occupied by it and a large number of other 
property-owners and residents in that locality, presented a 
petition to the defendants, setting forth that “a portion 
of the Government allowance for road between lots 26 and 
27 in the broken front concession, Lake Erie, has not 
yet liven declared open for public travel:” that the peti
tioners believed ‘‘it to lie in the public interest to have said 
road opened from the Haun road to the lake shore;” and the 
petitioners asked the defendants “to take the steps necessary 
according to law to make this road allowance a highway.”

The petition was signed by the Crystal Bench Steamboat and 
Ferry Company, by their general manager, J. E. Rebstock; and 
he and the president of the company, with others, attended at a 
meeting of the defendants’ council and urged the granting of 
the petition. J. E. Rebstock is, and was as early as 1902, a direc
tor of the plaintiff company; who acquired their property in 
June, 1902.

On the 9th September, 1899, the defendants passed a by
law declaring open for public travel ‘‘the Government allowance 
for road from the road known as the Haun road south between 
lots 26 and 27 broken front, Lake Erie, to the shore of Lake 
Erie.” The land which was so opened for roadway at or ad
joining the plaintiffs’ land is 25 feet on each side of a fence then 
existing, which was thought by some to be the boundary line 
between lots 26 and 27, and which was the dividing line between 
the property then occupied liv the plaintiffs’ predecessors in

-
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title (the Crystal Beach Steamboat and Ferry Co.) and 
the property to the west thereof. This is the line which the 
plaintiffs now allege to be the westerly boundary of their prop
erty.

The defendants, when opening the road, did not employ a 
surveyor to fix its location.

Soon after the passing of the by-law, work was commenced 
to put the roadway in condition for traffic, by cutting through a 
hill near the lake, and filling in the marshy part of the road 
north of the hill; and work in the way of improvement and 
repair to the roadway has been done by the defendants year 
after year since that time.

In 1903, the defendants constructed a sewer leading from a 
point in the new road, north of the north limit of the plaint ill's’ 
property, through the road as so opened to the lake, the north 
end of the sewer commencing in the east ditch of the roadway 
and bearing somewhat to the west as it proceeds to the south, so 
that the northerly portion of it is to the east of the centre line 
of the road, as so laid out, and the southerly portion of it is 
to the west of that line.

In 1905, the sewer having been damaged, the defendants re
paired it.

The rood has continued as a public travelled road from the 
time it was opened ; and the traffic upon it has been partly on the 
land east of the line fence erected by the plaintiffs and partly 
to the west of it. The width of the old road north of the Ilaun 
road varies from 36 feet to 40 feet, while the part opened in 
1899 has a width of 50 feet from a short distance south of the 
Ilaun road to the lake.

In 1911, the plaintiffs, asserting that the west boundary of 
lot 26 extended to the centre of the rood as opened, erected a 
fence along the boundary so asserted, and the defendants re
moved it.

Looking at the language of the petition and of the by-law 
which followed it, the petitioners and defendants seem to have 
believed that there existed an unopened allowance for road to 
the lake between lots 26 and 27; and defendants also believed 
that the fence between the lands occupied by the Crystal Beach 
Steamboat & Ferry Co. and the property to the west thereof was 
the centre line of this unopened allowance for road.

It has not been made clear, however, that an allowance for 
road existed between lots 26 and 27 ; and there is also grave 
doubt as to the true location of the west boundarv of lot 
26.

The evidence of George Ross, O.L.S., who was called by 
plaintiff at the trial to prove the line of this west boundary, 
failed in fixing its location or in establishing that an allowance 
for road had existed between lots 26 and 27.
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Having been asked, about three years ago, by plaintiff to 
mark out the northerly boundary of its property, lie says he 
also marked the north-westerly corner of it in the centre line 
of the 50 feet roadway, but he admits that he took as his guid
ing point the location of a trie pointed out to him about 20 years 
previously by some person who had heard from De Cexv. a 
former surveyor, that the tree was in the west boundary of lot 
26. He did not, however, examine the patent to ascertain the 
width of tlie lot, and says that without having done so, it is 
impossible to say what the width of the lot ought to be; that he 
found no old monuments, that he had doubts whether there 
was a road allowance between lots 26 and 27 or not, that the 
location of the side-roads or where they ought to be has always 
been a disputed matter, that he did not know the distance be
tween the tree in question and the limit between lots 25 and 
26, although he did give the distance from the tree to the sideline 
between lots 24 and 25, and that the road running southerly 
from the concession road to the Haun road was accepted as the 
sideline between lots 26 and 27.

If, on the other hand, there did not exist an allowance for 
road, the road opened in 1899 to the lake must have been taken 
from lot 26 or lot 27, or partly from one and partly from the 
other.

The plaintiffs, on whom rests the burden of proving that the 
line where they erected the fence on the roadway is the west 
limit of their property, have failed to shew where the westerly 
boundary of lot 26 lies, or that it falls within the boundaries 
of the land laid out in the roadway. Especially have they failed 
to shew that the fence which they erected, and which was removed 
by the defendants, was the westerly boundary of lot 26. Even had 
the plaintiffs established that line, there would still have to Ik* 
considered the circumstance of the plaintiffs’ predecessors in 
title having petitioned to have the road north of the Haun road 
opened to the lake shore; and whether their action and the 
action of the defendants in opening the road constituted a dedi 
cation of the road.

There was no complaint or objection on the part of the plain 
tiffs or their predecessors, except some objection to the loca
tion of the sewer made to the contractors who were engaged in 
its construction; but this objection was not made to the defend
ants. and did not come to their knowledge.

I do not, however, rest my judgment on the question of dedi 
cation.

Since the plaintiffs have not established that the line of the 
fence which they erected is the west limit of their property 
or of lot 26, and have not proved that any part of the road 
opened is on their land, they are not entitled to succeed ; and 1 
dismiss their action with costs.
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In the absence of some positive evidence sin-wing whether 
there existed an allowance for road between lots 26 and 27 and 
fixing the westerly boundary line of lot 26, I make no order on 
the counterclaim that the plaintiffs be ordered to remove the 
fence and be restrained from incumbering or obstructing the 
road.

Ait ion dismiss'd.

Re MERCER.

Ontario Ili'jh Court, Middleton, ./. Mail IS. 1012.

]. Courts (6 II A 5—172)—Jurisdiction or the Si rroqate Couht— 
Statutory powers.

The Surrogate Court i* one of probate only, without inherent jtiri» 
diet ion. ami poaaeeiies only such powers as are conferred by the Sur 
rogate Court Act.

2. Coi hts l|IIA5—174)—Jurisdiction or Surrogate Court as to in 
ranTs—Payment into Court—1 Geo. V. (Ont.) m. 20, sec. 
30. sun-sec. 2.

The Surrogate Court is without jurisdiction to order an adminis
trator upon his discharge, to pay into that Court money lielonging 
to an infant, and the Trustees Act, 1 Geo. V. sub-sec. 2, of sec. 30. 
ch. 20. does not confer jurisdiction on such Court to make an order of 
that character, hut only to order it paid into the High Court, which 
is the only Court entitled to receive money belonging to infants and 
lunatics.

An appeal by the Official Guardian from an order of the 
Judge of the Surrogate Court of the County of Oxford, direct
ing payment of money into the Surrogate Court.

The appeal was allowed, and order varied by directing pay
ment in the High Court.

F. IV. Harcourty K.C., as Official Guardian, representing tin- 
infant John IT. Mercer.

C. A. Moss, for the administrator.

Middleton, J. :—Cpon the appointment to pass the admin
istrator's accounts, it appeared that the administrator had in 
his hands $214.23 belonging to the infant; and, the administra
tor desiring to be discharged from his trust with respect thereto, 
the Surrogate Court Judge directed that the administrator do 
pay this sum into the Surrogate Court to the credit of the in
fant, less $10 allowed for the costs of payment in; this sum to 
be paid out to the infant upon his attaining his majority.

This direction was made against the protest of the Official 
Guardian, who contended that the money should be paid into 
the High Court under the provisions of the Trustee Act, 1 Geo.
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V. ch. 26, sec. 37, sub-see. 2; which provides that where a Sur
rogate Court Judge, in passing accounts before him, finds that 
an executor or administrator, guardian or trustee, has money or 
securities in his hands belonging to an infant or lunatic, he may 
make a “like order;” that is, an order similar to that referred 
to in sec. 37, sub-sec. 1, permitting the payment into the High 
Court of the moneys in question.

The Surrogate Court is a Court of probate only; it has no 
inherent jurisdiction. It is a creature of the statute; its juris
diction and powers are found in the Surrogate Courts Act. It 
can grant probate, letters of administration, and letters of 
guardianship, and can hear and determine questions arising in 
all causes and matters testamentary ; but neither it nor the 
Court of Probate, which it succeeded, ever had the right to the 
custody of the property of infants or lunatics; and, although 
new jurisdiction has recently been conferred upon it, enabling 
it to pass executors’ accounts and deal with certain matters 
ordinarily arising in administration suits, no such power as 
that suggested has yet been conferred.

There is not to be found in the Surrogate Rules any 
machinery for payment into Court The Surrogate Court has 
no accountant and no officer who is entitled to receive and hold 
the moneys.

I asked counsel what was meant by “paying money into the 
Surrogate Court;” and he told me that the procedure adopted 
was the payment of the money into a hank. He did not know 
whether it was paid to the credit of the person entitled, either 
solely, or jointly with the Surrogate Registrar or the Surrogate 
Judge. The bank pass-book is then deposited with the Surro
gate Registrar. Upon this deposit being made, the bank allows 
three per cent, interest.

Apart from the question of the absence of jurisdiction, the 
practice is most inconvenient and is not in the interest of the 
infant. The expense of paying money into the Surrogate Court 
in this way is fully as great as upon payment into the High 
Court; and the money carries three per cent, interest, instead of 
four and a half per cent., as now allowed by the High Court. 
The funds are subject to no supervision or control. There is 
no audit, and no one is responsible in any way.

The appeal should lie allowed, and the order varied by 
directing payment into the High Court. No costs.

Appeal allouai.
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SUTHERLAND v. SUTHERLAND.

Ontario High Court. Trial before Riddell, ./. June 10, 1012.

1. Taxes (8 HI F—146a)—Notice of sale—Sufficiency of publication
—The Assessment Act, 4 Edw. VII. (Ont.) eu. 23, sec. 143.
SUB-SEC. 3.

The abbreviated notice permitted by sub-section 3 of section 143 of 
the Assessment Act, 4 Edw. VII. (Ont.) eh. 23, in the ante of a 
sale of land for arrears of taxes must lie published for 13 weeks. A 
single publication thereof is insufficient.

2. Taxes ( g III F—146)—Validation ok deed and sale fob a breaks—
The Assessment Act, 4 Edw. VU. (Ont.) ch. 23, sec. 173.

After the expiration of 2 years from the time of a sale of land for 
arrears of taxes, section 173 of the Assessment Act. 4 Edw. VII. 
(Ont.) ch. 23, validates not only the deed but also the sale of the 
land, and it is not necessary to shew that the sale was openly and 
fairly conducted.

[Hall v. Farquhamon, là A.R. 437, distinguished.]

3. Taxes (§I1IF—146)—Statutory time fob validating tax deed—
When it commences to bun.

The period of 2 years from the time of sale, on expiration of which 
a sale of land for arrears of taxes is validated by sect ion 173 of the 
Assessment Act, 4 Edw. VII. (Ont.) ch. 23, runs from the time of 
making the tax deed, and not from the time of the auction sale of 
the land.

[Donovan v. Hogan, 15 A.R. 432, followed.]

4. Taxes ($ III F—145)—Requisites as to a fairly and openly con
ducted SALE FOB ARREARS OF TAXES---4 How. VII. (O.NT.) CH.
23, SEC. 172.

In order that a -«ale of land for arrears of taxes may lie openly and 
fairly conducted, within the meaning of section 172 of the Assessment 
Act, 4 Edw. VII. (Ont. i ch. 23, something more is required than 
easy going, unenquiring honesty on the part of the official who sells. 
The sale must Is* conducted as an ordinary business transaction is, 
where property is sold by auction with a view to obtain its fair 
market value, and fairness is required on the part of the vendee, ns 
well as of the vendor.

[Donovan V. Hogan, 15 A.R. 432, followed.]

5. Taxes (§ III F— 148a)—Setting aside tax bale—Non-compliance
WITH STATUTORY CONDITIONS—“OPENLY AND FAIRLY CONDUCTED”

Where land is sold for arrears of taxes, and there is no local ad
vertisement, except a bill posted at the Court-house, and a single in
sertion in two papers of the abbreviated advertisement authorized by 
sub-section 3 of «eetion 143 of the Assessment Act, 4 Edw. VII. (Out. i 
ch. 23. and only three or four jiersons attend the sale, and only one bid 
was made which was of the exact amount of the arrears, offered 
by the brother of the owner, who had lieen anxious, though not to the 
know ledge of the municipal official», to get the land, the sale is not 
ojienly and fairly conducted within the meaning of section 172 of the 
Assessment Act, 4 Edw. VII. (Ont.) ch. 23.

Action to set aside a tax sale.

Judgment was given for the plaintiff.
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ONT. P, McDonald, for the plaintiff.
H.C.J. 8. G. McKay, K.C., and J. G. Wallace, K.C., for the defend-

1912 ants.

Sutherland
e. Riddell, J. :—The plaintiff was the owner of about an acre

Sutherland. 0f ]anj jn the township of West Zorra, upon which was a brick 
Ridden, j. dwelling-house and another building, worth in all about $800 or 

$1,000.
On the 27th October, 1909, the Treasurer of the County of 

Oxford sold this for taxes for the sum of $38.78 (the exact 
amount due) to John Sutherland, brother of the plaintiff. He 
died, and in January, 1911, the deed was made to his son, Robert 
John Sutherland, one of the defendants.

On the 4th December, 1911, the plaintiff brought her action 
to set aside the sale.

Full credence is to be given to the witnesses called for the 
defence. This, in the case of C.R., applies to what he swore to 
after the trial of the case was resumed—I found it necessary 
to postpone the further hearing of the case by reason of his 
condition. All the notices that were sworn to have been sent 
to the plaintiff, including those by her agent Wadland, I find 
she received, notwithstanding her denial.

But with all this, the proceedings bristled with irregularities, 
and such as, on the authorities, well known, rendered the sale 
voidable.

I mention in particular only one. The Assessment Act, 4 
Edw. VII. ch. 23, sec. 143, sub-sec. 1, requires an advertise
ment “once a week for four weeks in the Ontario Gazette, and 
in some newspaper published within the county one • a week, 
for thirteen weeks . . of the list of lands, etc. Then 
sub-sec. 3 provides that, instead of this advertising, “the Treas
urer may have the advertisement published in the Ontario Gaz 
ette as hereinbefore provided, and then published in at least two 
newspapers, published as in sub-sec. 1 provided, a notice an
nouncing that the list of lands for sale for arrears of taxes has 
been prepared, and that copies thereof may be had in his office, 
and that the list is being published in the Ontario Gazette . . .

This provision was simply to save the expense of publish 
ing a long list of lands in the local papers : and it cannot, in my 
opinion, be considered that it did more than this. But the in
terpretation put upon this section by the county officials is, that 
a single publication is sufficient ; and, accordingly, the publica
tion required by sub-sec. 3 appeared only once in the local 
papers, instead of for thirteen weeks, as, I think, the statute 
requires.



4 D.L.R. | SUTHERLAND V. SUTHERLAND. 593

The defendants, however, rely upon see. 173. 0NT-
Hall v. Farquharson, 15 A.R. 457, is relied upon by the li.c.J.

plaintiff as shewing that the purchaser cannot claim the statu- 1912 
tory protection, because, as it is argued, the sale was not ~^ax|) 
‘openly and fairly conducted.”

That decision, it is contended on the other hand, was in a SuT>iauAm 
different state of the law. The statute there referred to is R. Bidden.j.
S.O. 1877 ch. 180. Section 155 of that Act is much the same as 
sec. 172 of the statute of 4 Edw. VI1. Section 156, however, is 
different from sec. 173 of the present Act, and reads thus: 
“Wherever lands are sold for arrears of taxes, and the Treasurer 

has given a deed for tin- same, such deed shall be to all intents 
and purposes valid and binding except as against the Crown, 
if tiie same has not been questioned before some Court of com
petent jurisdiction by some person interested in the land so 
sold, within two years from the time of sale.” There is here no 
validation of the sale: for that, see. 155 had at that time to be

d]to; and that required the sale to have been “openly 
and fairly conducted.” Moreover, in Hall v. Farquharson, 15 
A.R. 457, it was considered that only sec. 155 was or could be re
lied upon—the two years’ time had not run. See p. 467.

This state of the law continued down through R.S.O. 1887 
eh. 193. secs. 188, 189; 55 Viet. ch. 48, secs. 188, 189; R.S.O. 
1897 ch. 224, secs. 208. 209: but the new Act 4 Edw. VI1, 
while not substantially changing the earlier section by sec. 172. 
made a great change in the latter by sec. 173: “Wherever land 
is sold for taxes and a tax deed thereof has been executed, tin 
sah and the tax deeds shall be valid and binding, to all intents 
and purposes, except as against the Crown, unless questioned be
fore some Court of competent jurisdiction within two years 
from the time of sale.” In the present state of the law, there 
is no need of calling in the aid of sec. 172 to validate a sale— 
if the sale have been two years before the issue of the writ, 
that is enough when a tax deed has been executed.

Rut it has been authoritatively decided in Donovan v. 
flot/an, 15 A.R. 432, that “two years from the time of sale” 
means “two years from the time of making the tax deed,” not 
from the time of the auction sale of the land. While the Legis
lature has, in the Act of 1904, inserted the words “the sale” in 
the first part of the section, and it may be contended that this 
must mean the auction sale—and that the word “sale” at the 
end of see. 173 must be read as meaning the same thing—I 
do not think it open to a Judge of first instance to question the 
applicability of a decision on the word by the Court of Appeal, 
■m mere inference, except of the strongest kind. If a change 
is to be made, it should be made by the appellate Court. Sec
tion 173, then, does not here avail the defendants; and they 

3ft—4 u.i .e.

55
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must rely upon see. 172. That protects only “provided tli* 
sale was openly and fairly conducted.” These words are con 
sidcred in Donovan v. Hogan, 15 A.It. 432, and Patterson, J.A.. 
says (p. 446) :—

I have a strong feeling that something more must lie required than 
easy-going, uninquiring honesty on the part of the official who sell- 
. . . What is aimed at is, that these sales shall be conducted a-, 
ordinary business transactions are, where property is sold by auction 
with a view to obtain its fair market value. . . . Fairness is r< 
quired on the part of the vendee as well us the vendor.

Here there was no local advertisement, but a bill posted ;it 
the court house, and a single insertion in two papers of th 
skeleton advertisement authorised by the Act. There were only 
three or four attending the sale, and but one bid for the prop 
erty, and that the exact amount of the charge against the prop 
erty—this bid was made by the brother of the plaintiff, who 
had been anxious to get the property, although it is true that 
it was not proved that the county officials were aware of that 
fact. It is true, too, that the agent of the owner was at the 
sale, hut he was not in funds. But can it be said that this 
sale was “conducted as ordinary business transactions are. 
where property is sold by auction with a view to obtain its 
fair market value?

1 think the defence fails, and that the sale should be de 
dared invalid. It is not a case for costs. The defendant Sutlier 
land will have, of course, the benefit of the provision of 4 Edw 
VII. ch. 23, sec. 176; the amount of damages to be assessed to 
him for purchase-money, interest, improvements, etc., under this 
section, and the value of the land, etc., will be determined by 
the Master (unless the parties agree) ; the costs of referenc- 
etc., and further directions reserved.

I do not find fraud or evil practice by the purchaser (see 
176 (3) (c)) ; nor does either of the other exceptions exist. Il 
is to be hoped that aunt and nephew will be able to settle their 
dispute without further litigation.

Judgment for plaintiff.
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RICKLEY v. STRATTON.
Ontario High Court. Trial before M Mil let on, June 0, 1912.

1. Physicians and surgeons (fill—:10)—Duty and liability or PHY
SICIAN—FBKtjLENfY OF UNITS.

A physician, employed to treat a chilli's broken leg, i-t not neces- 
warily guilty of negligence, if lie fail to make frequent visits for the 
purpose of inspecting the |.g, where lie lives at a considerable dis
tance. and. after treating the leg for ten days, has left it properly 
bandaged and secured, and warned the parents against interfering 
with it. and instructed them that, if anything goes wrong, he is to be 
called by telephone, to which they have easy access.

Action by Benjamin Kiekley, an infant of eight years, suing 
by his father and next friend, and by Elisha Kiekley, the father, 
against a medical practitioner for malpractice in the treatment 
of the boy’s broken leg, the boy claiming $000 damages and the 
father $400 damages.

The action was dismissed.

•/. L. Whiting, K.C., and J. E. Madden, for the plaintiffs.
W. S. Herrington, K.C., for the defendant.

Middleton, J. :—The child was injured on the 12th Decem
ber, 1911. The defendant was called in upon the same day ; and, 
after ascertaining the nature and extent of the injury, pro
ceeded to treat the child in a way that is characterised by the 
witnesses on both sides as being exceedingly skillful: to use the 
words of one of the witnesses, it was “a good example of up-to- 
date surgery.” The leg, after being straightened, was duly 
fastened to splints, a weight was attached and the patient was 
then left till the morning, when it was intended to set the 
broken limb. On the morning of the 13th, it was found that 
the bone was almost exactly in place, and the setting was accom
plished without difficulty. The patient was made comfortable 
and was left to the care of the mother. The defendant called 
several times and examined the limb, doing all that was neces
sary: and, up to a date as to which there is some uncertainty—but 
which I fix as the 22nd December—there is no room for any ad
verse comment upon his treatment or conduct, and apparently 
the child was on the high way to recovery. This would lie some 
ten days after the fracture.

I quite accept the defendant’s statement as to the course 
adopted by him in the treatment of the child; and. speaking 
generally, I much prefer his evidence to the evidence of the 
parents.

On that day it appears that he had an idea that the bandag
ing of the leg or the weight attached had lieen tampered with, 
probably with the view of easing the pain which the child neces
sarily suffered, incident to the healing of the broken limb; and
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lie then very fully and carefully warned the mother, in whose 
care the child was, of the danger of deformity resulting from any 
interference with the bandaging and other appliances.

The plaintiffs lived a considerable distance from Xapance, 
the residence of the defendant, and travelling at this time was 
difficult, owing to the poor condition of the roads The plain 
tiffs were poor people, and could only afford to pay very small 
remuneration. Up to this time the defendant had only received 
$5 on account of his services, and later on $5 more in full of his 
charges, and he looked upon the case as practically a charity 
ease: though this can make no difference in his liability.

There was a telephone in the village, to which the father and 
mother and other members of the family had easy aecess: and 
the defendant came to the conclusion that the leg was so well 
bandaged in the splints, and that the mother so thoroughly 
understood the necessity for leaving it cpiite undisturbed, that 
further visits were not necessary. He, consequently, gave in 
itructions that, if anything went wrong, he was to Ik* called from 
Xapanee by telephone, and he stated that there was no neccs 
sitv for frequent visits.

There is a good deal of confusion upon the evidence as to 
what took place next. The defendant has no detailed record of 
the case to aid his memory. The mother is most positive in In r 
statements, but I do not think she can be relied upon. She fixes 
the date of the next visit as being the 31st December, and sax > 
that upon that day the defendant stated that he would come in 
about a week and remove the splints. The defendant has no 
recollection of this visit, and places his next visit as being on 
the 7th January. The mother says that on the 5th January, a 
Friday, the doctor came and removed the splints, and that the 
limb was then found to lie crooked, and in bad shape; that the 
doctor made light of the condition of the limb, and declared it 
was all right and would be a useful limb, and that the shorten
ing was very trifling. The defendant denies this visit entirely.

It is common ground that on the 6th January, Saturdav. 
the father called upon the defendant and told him that the limb 
was not straight, and that the mother was much dissatisfied with 
its condition. The defendant suggested that, if the bone had 
united improperly, the leg might have to be again broken. Tin- 
doctor then called on the 7th, the occasion which lie says was his 
first visit after the 22nd December. The leg was then un
doubtedly in a most unsatisfactory condition. The broken bone, 
the part of which had been placed end to end, had slipped, the 
lower section had crossed over the upper section and had united 
at the point of crossing. The two portions of the bone were at 
an angle of 135 degrees.

The mother refused to allow the liones to be severed, and the
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doctor tried to reduce the angle by a proper splint, but failed, ONT. 
as the adhesion was too firm. He advised an operation in the u”U~j 
hospital ; and there is a pood deal of dispute as to the attitude of jgj.V
the different parties ; but nothing turns upon this, as in the end -----
the child was taken to the Kingston Hospital, and was there Rickley 
operated upon, very skillfully, by Dr. Anglin. The bone was Stratton.
separated where the improper union had formed; the broken -----
ends were successfully united; and, after some weeks, the child Midd:eton>J- 
was returned to its mother with the leg in an entirely satisfac
tory condition.

Save in respect to one matter, everything that has been sug
gested against Dr. Stratton is entirely without foundation; and, 
although the child is not now in a satisfactory condition, the de
fendant is in no way to blame for anything that took place after 
the child was taken to the hospital and placed in charge of the 
doctors there.

Doctor Anglin was a witness at the trial, and had not seen 
the child from the time it was discharged from the hospital early 
in April until the day of the trial. At the trial he examined the 
child, and found that, owing to the failure of the mother to 
obey his instructions and prevent the child standing upon the 
injured limb, most of the benefit of the operation had been lost; 
and the leg is now almost as crooked as before the operation at 
the hospital.

There is no doubt that on the 7th January the leg was in 
very bad shape, and that the condition of the hones then re
sulted in a shortening of over two inches. The cpiestion is as 
to the cause of this condition and the responsibility for it. On 
the 22nd December, the healing had undoubtedly reached a 
critical stage. The bone would not then have knit by the 
formation of any new bony structure, or, at most, the bony 
structure would have been of a very fragile nature; at the same 
time, the bone would have then united by the formation of 
callous or cartilaginous material ; and, unless displaced by some 
misadventure, there was no reason why the healing should not 
satisfactorily progress.

At the hearing it was suggested that the mother must her
self have loosened the splints or taken off the weight at some time 
lietween the 22nd December and the 7th January. She denies 
this. The husband denies it also, although he was not present 
more than a small portion of the time; and the child also denies 
it. Although I have grave suspicion, 1 do not think that, in the 
face of these denials, I can find in favour of this contention, 
more particularly as Dr. Anglin stated that the child was exceed
ingly restless, and that the displacement of the bone may have 
been occasioned by this, quite apart from any improper conduct 
on the part of the mother.

One thing is clear; that between the 22nd December and the
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7th January, and probably almost immediately after the 22nd. 
the bone somehow became displaced and remained displaced 
sufficiently long to become firmly fixed by the 7th January.

The negligence which is now suggested—though this I think 
was not present to the mind of the parties when the action was 
brought—is that the defendant ought to have realised the necev 
sity of inspecting the limb every four or five days, so that he 
might see if displacement had taken place, either by the restless
ness of the patient or by the carelessness or worse of the mother, 
so that the bone might be restored to its proper position before 
an adhesion had taken place or it had become so firmly fixed as 
to necessitate a serious operation.

Upon this point there is a conflict of evidence. Some of tb* 
medical men thought that, under the circumstances, the de 
fendant had done all that he was called upon to do; that, having 
explained the danger to the mother, he was justified in relying 
upon her communicating with him if any displacement took 
place. Dr. Anglin said that the danger was a real danger, and 
that Dr. Stratton “took a chance.” Further than this he de 
dined to go. Others went farther, and said that, having under 
taken the case, the doctor was not justified in taking a chain- 
which might result so seriously to the child.

After considering the matter as carefully as I can. I do not 
think that the defendant was guilty of any actionable negli 
gence ; and, in my view, the action fails.

Had I come to the opposite conclusion, the damages to h. 
awarded would have been a comparatively small sum ; as there 
is no possible liability of the defendant save for the failure in 
attend the patient between the 22nd December and the 7th 
January, which resulted in the improper union of the bone. This 
necessitated the operation in the Kingston Hospital. In King 
ston, the child was treated as a free patient, and the items in 
serted in the bill with respect to hospital charges, Dr. Anglin's 
bill, and nursing, are fictitious. Dr. Wilson’s bill is unpaid, 
and I am satisfied that it was prepared for the purpose of the 
litigation.

The whole financial loss to the father would be covered by a 
small sum, and I would assess his damages at $50. The infant 
plaintiff would be entitled to something, because of the pain 
and suffering incident to the operation at Kingston. I would 
assess these damages at $150; and I would, in that event, refus- 
to interfere with the operation of the rule as to setting off costs 
because the claim made is, 1 think, unfair and exaggerated.

As it is, I dismiss the action with costs.
Action dismissed.
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PHE CANADA PRODUCER AND GAS ENGINE CO. (defendants, appel QUE.
lants) v. THE HATLEY DAIRY, LIGHT AND POWER CO. (plaintifis, -—
respondents). K. B.

Quebec Court of Kina's Bench (Appeal Side), Archambeault, C.J., ___
Trenholme, Cross, Carroll and Gerçais, JJ. June 15, 1912. June If

1. Salk (8 II A—27)—Implied warranty—Guaranty in writing—Con
sumption of fuel—Definite power—Conditions.

The warranty implied by law on the sale of a chattel is superseded 
by a guaranty in a written contract for the sale of an engine, that it 
was free from latent defects, and that it should, under certain fuel 
conditions, develop 50 horse power, without varying more than 2 per 
cent, in s|K*ed under differing load conditions.

2. Salk (8 UK—441—Warranty—Shop tent of machinery—Induce
ment to purchase—Conditions or purchase.

Where a contract for the purchase of a gas producer, a gas engine, 
and an air compressor for starting it. provided that the vendor should 
for one year replace, free of charge, all defective parts; that the vendee 
could not reject the plant except for failure to develop the power 
guaranteed, and that the machinery should Is- tested at the vendor's 
factory ; and the vendee was. by tlie terms of the contract, “urged to 
lie present at the final test." the vendee is not concluded by a shop test 
of which he was not notified and which he did not attend, since such 
test was intended as an additional inducement to purchase, and not 
to put a vendee in a position of having irrevocably committed himself 
to the purchase on the test proving satisfactory.

3. Contracts (8 VC3—U>7)—Sale of machinery—Conditions—Reason
able timk to test before rescission.

Where a contract for the sale of a gas cr. a gas engine, and
an air compressor for starting it. provided that the vendor would 
furnish free of charge for a month, the services of a superintending 
engineer, also stipulated against liability for defects in design, mat
erial, or workmanship, and guaranteed that the engine should develop 
50 horse power when operated under certain fuel conditions, and that 
its speed should not vary more than 2 per cent, under changing load con
ditions. a contract relation in resjiect to the right of rescission, materi
ally different from that existing in the ordinary sale of a chattel, is 
created, which will permit the vendee a reasonable time for experimen
tation and adjustment of the machinery before electing whether he 
will rescind.

4. Contracts (8 VC 3—107)—Breach of contract—Ground for rehcis-
sion—Notes given for purchase price—Non-compliance with 
guaranty.

Where the purchaser of a gas producer, a gas engine, and an air 
compressor for starting it, gave his notes for the purchase price, and 
after operating it for aliout two months, informed the vendor by letter 
that the machinery was working satisfactorily, although he stated the 
existence of what were then regarded as trilling defects, which were, 
however, of a more serious nature than they were then supfsised to be. 
such conduct is not destructive of the right to rescind upon it subse
quently becoming evident that the machinery would not comply with 
the written guaranty.

Sale (8 IIC—35)—Warranty—Fitnehb — Latent defect—Oil fail
ing to reach bearing surface.

A defence that the failure of machinery to work satisfactorily was 
due to its ill-usage by the vendee in not properly oiling it, fails, where 
it is shewn that oil was properly applied, but by reason of a con
cealed defect in workmanship, it did not reach the proper bearing sur-
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6. Contracts (8 VC.I—4'»7)—Rescission fob breach or contract—
Limit of fluctuation of steed under any load.

A sale of a g is proihu vr. a gas engine, and an air compressor for 
starting it, will be cancelled by the Court, where the vendor was un 
aille, after fair trial, to get the engine to work without a larger 
lluetnation of ajieed than the limit of lluctuation warranted against 
l»v the contract.

7. Damages < § III c—s:t)—l$Rt \ui of guaranty—Failure or vendor to
INSTALL ENGINE—DELAY IN OPERATING MILL.

A stipulation in a contract for the sale of machinery that the ven 
dor should not lie liable for damages on account of delays or defects 
of design, material, or workmanship, other than to furnish, without 
charge, repairs or new parts therefor, does not preclude the recovering 
nf damages by the vendee for delay in operating a mill, due to tin- 
vendor’s failure to install an engine complying with a guaranty that 
its »|ieed should not vary more than 2 |ier vent, under varying load 
conditions.

Appeal from it judgment of the Superior Court for the di- 
triet of St. Krone is, Hutchinson, J.. rendered on May 15th, 1911. 
maintaining respondent’s action to set aside a deed of sale of 
machinery and also condemning appellant to pay $526.20 dam 
ages.

The appeal was dismissed with costs.

A. C. Dobell, for the appellant ; (C. />. White, ils counsel 
J. 8. Fraser, for the respondent ; (C. J. Brooke, K.( .. as 

eounsel ).

Montreal, June 15, 1912. Cross, J. :—This is an action 
taken by a purchaser to rescind a contract of sale.

The ground of action set forth is that the seller—the present 
appellant—failed to fulfil its obligations and that the thing sold 
was defective and unfit for the purpose contemplated.

The grounds of defence are that the appellant did all that it 
contracted to do, that the plaintiff-respondent accepted the thing 
sold, and having accepted it, is not entitled to have the contrai t 
rescinded.

The Superior Court at Sherbrooke gave judgment for tin* 
plaintiff, cancelling the contract, ordering return of the notes 
given for the balance of the price, reimbursement of $950 paid
"ii »..... ... of the price, and Iging the defendant to pay
$526.70 for damages.

The defendant has appealed from that judgment.
The controversy relates to a 50 horse-power three-cylinder 

gas engine, a gas producer and a six horse-power air compressor 
for starting, all of which, by a writing dated the 8th Novemlier. 
1909, the defendant agreed to furnish to the plaintiff, also undo’ 
taking to superintend the erection and starting of the machinerx 
in question.

The defendant is a manufacturer of machinery, doing lio
ness ut Barrie, in Ontario. The machinery alsive mentioned wa- 
intended to operate a dairy, a grist and saw mill and electn

1
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Mit works, fill belonging to the plaintiff, at Hatley, in this 
1‘mvinee,

The via uses of the contract which hear upon the questions 
raised hy the present appeal are the following

«}. Terms : 10 per cent, cash with this onler; 15 per cent, when the 
company notifies the customer that machinery is ready to be shipped ; 
and balance in 3, U, It and 12 months from date of complete installa-

S. It is understood that the machinery is to be free from latent 
defect in material and workmanship, and should any part of it be 
found, within one year from date of shipment, to have been defective 
at the time furnished, the company will repair said part f.o.b. the 
company's works, or will furnish without charge, f.o.b. the company's 
works, a similar part to replace it; provided the original part is re
turned to the company’s works, freight prepaid, and the company’s 
inspection establishes the claim. The engine will be erected, operated 
and tested at company’s works before shipment, and will be adjusted 
for loud conditions. (You are urged to be present at the final test.) 
ihe plant shall not be rejected for any cause except for failure to 
meet the duty guaranteed.

!». The company is not to be liable for damages on account of delays 
or defects of design, material or workmanship, other than to furnish 
without charge repairs or new parts as mentioned in the preceding 
paragraph, and the company will make no allowance for repairs or 
alterations unless the same are made with the company’s written con
sent or approval.

1<>. The title to the machinery or material the company furnished 
remains in the company until full purchase price hereunder (including 
any modifications or extensions of payments, whether evidenced by 
notes or otherwise) shall have been fully paid in cash.

13. The machinery shall be installed by the purchaser at the pur
chaser’s expense unless otherwise expressly stipulated.

15. The company is to furnish an engineer who shall superintend for 
the purchaser the erection and starting machinery, for 30 days free.

19. The company will furnish a standard blue print shewing the 
proper foundations for the above machinery. The standard founda
tion is designed to go on solid rock or hard pan. The purchaser must 
make such additions to the foundations as may be necessary if the 
conditions are otKer than expressed above. The company will not 
assume responsibility lieyond the accuracy of the plan. The engine 
foundations must not come in contact with building walls or columns. 
This is to prevent transmission of vibration.

20. The purchaser agrees to furnish, without charge, all the masonry 
and carpenter work, all help, skids, tools and other materials or sup
plies for the proper erection and operation of the equipment ; a com
petent man (who is subsequently to operate the plant) to be under the 
instructions of company’s engineer during the installation period.

Capacity.—The gas producer to be furnished shall be of 50-75 capa
city, or of proper size to furnish gas to a 50 h.p. engine, steadily and 
regularly, having a heating value averaging 125 b.t.u.

Fuel.—The producer shall be adapted to operate on charcoal, anthra 
cite coal, or coke (state which when ordering), the consumption per 
h.p. hour depending upon the calorific value of the above fuels.
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Type.—The engine . . . shall develop 50 actual brake horse power 
when operating on producer gas of 125 h.t.u., 500-325 r.p.tn.

Testing.—The engine shall he thoroughly and carefully tested before 
leaving the works, on full and partial loads, with pony brake for actual 
horse power. The setting of the valves and time of ignition shall be 
determined by the use of an indicator.

Guarantee (Fuel).—The engine shall be guaranteed when operating 
at from 90 to 110 per cent, of its rate of capacity, on 125 h.t.u. pro
ducer gas, to develop one b.h.p. hour on a fuel consumption not to 
exceed 1 v, pounds of anthracite pea coal, coke or charcoal, having 
heating value of not less than 13,000 h.t.u. per pound, ami not to 
exceed 8 per cent, in ash, 7 per cent, in volatiles, and 2 per cent, in 
sulphur.

Overload.—The company further guarantees that the engine and 
producer shall lie capable of an overload of 10 per cent.

Regulation.—The company guarantees that the speed regulation of 
the engine shall not vary to exceed two per cent, when operating on 
any or all loads between 25 per cent, of full load and full rated load.

The complaint of the plaintiff is that the machinery would 
not work by reason of latent defects which neither the defendant 
nor itself have been able to discover; that the producer and 
engine have never furnished the power contracted for and would 
not run continuously ; that it complained to the defendant and 
refused to accept the machinery ; that the defendant requested it 
to keep the machinery, promising to set it right ; and that tin- 
defendant has failed to remedy the defects though given every 
opportunity to do so.

In support of its defence, that it fulfilled the contract n 
quirements, the defendant relies upon certain testimony tending 
to shew that the machinery was tested at Barrie before shipment 
and also that after having been set up afterwards at Hatley 
under the supervision of an engineer sent there for the purpose 
by the defendant, it was left there operating and in runnin : 
order.

In support of its other ground of defence, namely, the defem-. 
that the plaintiff accepted the machinery, the defendant relies 
upon use by plaintiff of the machinery throughout the months 
of June and July, 11110, upon expressions of satisfaction with tie 
machinery in letters from the plaintiff, upon delivery of promis 
scry notes for the balance of the price, and upon ill-usage of tie 
machinery by plaintiff's servants.

It should Is* said that the defendant has not specifically 
pleaded that the action was not taken in due time, so that tie 
question of delay falls to lie considered only in support of til- 
plea of acceptance of the machinery.

The facts upon which these issues are to be decided—in 
addition to the contract covenants already quoted—are as fol 
lows :—
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The engine whs 3d to h shop test before it was sent
from Barrie. Two witnesses haw testified that the test was 
satisfactory and shewed the engine to be able to fulfil the con- 
traet requirements as to production of power. The evidence of 
these two witnesses was not contradicted, but the plaintiff was 
not represented at that test and it is not shewn that it had 
advance notice of it.

The machines were set up at Hatley under the supervision 
pursuant to the contract 1 of Reginald P. Marshall, an engineer 

sent there for the purpose by the defendant. The setting up 
commenced about the 23rd April, 1910.

Marshall was occupied with setting them up and starting 
them for a month, that is, until about the end of May. On the 
12th May .Joseph White, who had previously worked in a grist 
mill operated by steam, commenced work at the machines under 
the instructions of Marshall, the intention being that, after hav
ing been instructed by Marshall, White would operate the 
machines in question, and be in charge of the grist mill as well. 
Marshall went away about the end of May. lie had had diffi
culties to contend with in installing the machines, perhaps in a 
somewhat greater degree than usually attend the installation of 
new machinery. In his testimony he said that the pistons jammed 
in the cylinders, an occurrence which he attributed to the effect 
of lime and brick dust having been driven off from the newlx 
lined gas producer and sucked into the piston chambers. 11- 
took the engine apart twice, cleaned and filed the pistons and 
set the machinery up again. He considered that the gas pro
ducer foundation had been laid too near the wall of the building 
to admit of a proper access to some of the grates to properly 
clear them of clinkers.

However, he went on and set up the machines on the foun
dations, such as they were, and he left the machines in such 
order as to operate the dairy and feed mill. The saw mill was 
not then ready to be operated, so that an opportunity did not 
present itself to give the engine sufficient work to call for the 
fifty or fifty-five horse power stipulated for. Nevertheless the 
plaintiff gave its promissory notes for the balance of the price.

Reading the testimony of the plaintiff’s manager and em
ployees, one gets the impression that there was no satisfactory 
working of the machines at any time. Their minds were so 
influenced by realization of difficulties which came up at a later 
time that they appear to have lost sight of an interval of time 
during which matters seemed to have been satisfactory.

It was about the 29th June that the saw mill began to be 
operated and about the same time, or perhaps later, that the 
electric light began to be operated.
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In a letter to the defendant, dated 6th July, 1910. the plain 
tiff said:—

In reply to yours of late in reganl to the running of the engine, we 
are now sawing lumber and everything seems to Iw going well. Wv 
have had no trouble whatever with the engine, with the exceptions ot 
one bolt broke that adjusts the wedge underneath the big box at the 
belt wheel, which we have got fixed and running again. Wv think we 
have 50 h.p., but it is really hard to tell running a ltonrd saw, as the 
power is so up and down it indicates by times on the meter of tin 
electric plant as high as tiU h.p., but only for a few seconds, when tli 
power drops down. It does quite a lot of back firing by times; othi 
times it will run for four or five hours and never back-fire at all. Can 
you tell us the cause and advise us how to remedy it! I must say 
that your Mr. Marshall took all the pains possible for to have the 
engine right and give us all the information he could in regard to the 
running of it. Wv certainly are getting along line with it, 20 to 3Ô 
minutes is all that is necessary in the morning to get her started. If 
any of your men are dow-n in this part have them come ami look it 
over to see that everything is alright.

A week later, in a letter dated the 14th July, 1910, the dr 
fendant said:—

In reply to yours of July 11th. and note what you say in regard 
to the back firing, it does not I «other us much, only occasionally ; I 
presume it is on account of the fluctuating load which we are running 
it on : when we are running our grinder it hardly ever back-fires. We 
are getting along very nicely with the engine; have had to make some 
adjustments in the igniters, and in the crank we had to take out some

There follows an inquiry about tightening the eonneeting rod 
and a request to “let me know about this by return mail,’’ and 
the letter continues :—

We are getting good power sawing hardwood lumber, our electn 
plant works fine and we have no occasion to kick about anything.

And in a letter, dated the 19th July, 1910, the defendant 
said: “She is running fine ; does not bark-fire any to speak of.”

At this point one or two observations may he opportunely 
made. In the first place, if it were a ease of an ordinary sal-1 
of an ordinary chattel, it would l>e out of the question for tli- 
huyer to pretend to ask for cancellation of the sale after he hml 
given his notes for the price and besides had afterwards ex
pressed himself about the thing 1 anight, in such terms of approval 
and satisfaction as those just quoted.

In the second place, the testimony of the plaintiff’s officers 
about defects in the machines would have been much more dam
aging if they had not been confronted in cross-examination with 
the letters just quoted from. The attempt of its manager, Jam*•> 
1). Morrison, to diminish the effect of the letters disclosed by
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the following extract from his testimony, is not very convinc
ing:—

But you say you were sawing hardwood IuiiiImt, you were getting 
good power, sawing hardwood lnmlier, and that your electrie plant was 
working well, and that you had no occasion to kick ahout anythingf 
Those arc your own wordsÎ

A. Well, how that was, I will tell you ; we were under the impression, 
you know, that it would keep on working as it did then at the start; 
it started well for a new plant, and anything that didn’t come just 
up to ex|>evtntions, we laid it to some little difficulties which will be 
found in any new machineries of this kind when set to work, starting 
operations and that, in time, everything would smooth off and the plant 
would turn out satisfactory, that we would get all the power we had 
bought and expected to get from that plant.

Never mind nliout your impressions. I am now asking you if 
that was not stating the facts as they were then : “We are getting 
good power, sawing hardwood lumber, the electric plant works well 
and we haxe no occasion to kick about anything.” That is in your 
letter?

A. Yes, that is right, but I am telling you, we were under the im
pression that the power might lie nil right in time, after the plant was 
in operation for a length of time and everything wan settled down, 
smoothed off; but we were not getting the power then really. We 
were not getting power enough at the saw to run the mill on a paying 
basis then, as I explained before.

It is, however, opportune to consider what happened after
wards. Later in July the maehinvs were giving trouble and the 
plaintiff applied to the defendant to have them set right. A 
man was sent early in August, but, after working for some time, 
he went away without having made things satisfactory. One of 
the sources of trouble was eonsidered to lie defective igniter 
plugs, and a new set of these were put in. Shortly afterwards 
a small gear wheel on the spindle of the governor was found to 
lie broken and had to Ik* replaced.

Operation still continued to Ik* unsatisfactory, and. on the 
loth August, the plaintiff wrote to the defendant stating that 
it rejected the plant.

In September Marshall, defendant's engineer, again examined 
the machines, hut on the 21st of that month the plaintiff wrote 
to the defendant announcing that it adhered to its notice of 
rejection.

A day later, in another letter to the defendant, the plaintiff 
proposed, in order to minimize damages, that it should continue 
to use the machines without prejudice to its rights, until the 
cause of failure of power would he ascertained. There is a tele
gram from the defendant, dated 2f*ith September, saying;—

Continue using plant; manager will call in a few days.
Mr. Marshall accordingly went to Hatley in October, and it 

was arranged to subject the machines to a test. It took sont** 
days of preparation before Mr. Marshall would proceed to the
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test, lint it was ultimately made, tile plaintiff having it watehed 
liy an engineer named Lockwood Burpee.

It is conceded that the test indicated that the engine would 
not give the stipulated amount of horse power, and that tilt- 
speed was not constant, but fluctuated beyond the limits fixed by 
the contract.

That the test shewed failure to operate satisfactorily is 
ascribed by the defendant to poor fuel for gas production, had 
location of the gas producer resulting in non-access to the grates 
and consequent accumulation of clinkers, and to ill-usage of the 
machines particularly in neglect of proper oiling, hut generally 
in handling by incompetent attendants.

In so far as regards the possibility of developing fifty horse 
power and an additional overload of ten per cent., the test con
templated by the contract is not the test actually applied, be
cause, while the contract provided that that was to be the amount 
of horse-power which should Ik» produced, the stipulation was 
that the engine would develop that amount of power when oper
ating on producer gas of a certain heating power, and there 
no proof of the heating power of the gas actually used for tli 
test.

I consider, however, that the defendant failed to make good 
the guarantee that the speed would not vary to exceed two per 
cent. It was shewn that, when a load requiring over 48 horse
power was applied, the speed fell away. There were other re
spects in which the engine failed to work properly. In tli 
course of the test it hail to Ik* > ‘«cause of knocking in one
of the cylinders.

At the end of the test the defendant's engineer went away, 
and the defendant did nothing further except to offer to replace 
the engine by a 75 horse-power engine, an offer which was de
clined.

The principal question for decision is whether, upon the stab 
of facts above set forth and having regard to the covenants of 
the contract, the plaintiff is to be held to have accepted th 
machines so far as to have lost the right to reject them as ami 
when it did reject them.

1 incline to agree with counsel for the appellant, (defendant 
when they say that in this case the seller's warranty, implied by 
law in the sale of a chattel, had lieen displaced, and that a con
tractual undertaking has lieen substituted for it.

Counsel for the appellant say that the contractual warranty 
was satisfied by the shop-test at Barrie and that thereafter the 
buyer’s rights were limited to getting repairs and new parts free 
of charge for a year, as provided for by clause 9 of the contract 
It appears to me that this argument is partly right and partly 
wrong.

The shop-test in question is provided for at the end of clause

3152
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h. jim I should hr read in connection with the whole purport of that 
clause. That clause begins with the statement that the machinery 
is to Is* free from latent defect and goes on to provide that, if 
any part he found within one year to have been defective when 
supplied, the company will repair or replace it without charge 
subject to the qualification there stated. Then follow the provi
sion about tin* shop-test ami the concluding covenant that the 
plant shall not he rejected for any cause, except for failure to 
meet the duty guaranteed.

Having regard to the continuing obligation of the seller to 
repair or replace defective parts for a year, and to the implied 
recognition of the buyer's right to reject for the cause alnive 
stated. 1 consider that the object of the shop-test, as regards the 
buyer, is to give him an additional inducement to buy, hut that 
it docs not put him in the position of having been irrevocably 
committed to the purchase upon the test having proved satisfac
tory. If it were otherwise there would he no occasion for the 
provision aliout free repairs and renewals for a year or for the 
implied recognition of a right of rejection. So far the argument 
based upon the satisfactory result of the shop-test is untenable.

Now, taking account of the other covenants above quoted 
from the contract, namely, the stipulation against liability in 
damages for defects of design, material or workmanship in clause 
9. the reservation of the seller's right of property in the machines 
in clause 10. the seller's undertaking to furnish the services of a 
superintending engineer free for a month; the seller’s undertak
ing that the engine “shall develop 50 actual brake horse-power 
when operating on producer gas of 125 h.t.u.," ami the guaran
tee covenants respecting amount of power per pound of fuel, 
overload and speed regulation. 1 am brought to the conclusion 
that a contract relation has been created materially different 
from that which would exist in a case such as I have referred 
to as an ordinary sale of an ordinary chattel, where a buyer who 
wishes to rescind must, at his peril, act with diligence.

The gas had to la» made with the producer and transmitted to 
the engine, and the engine had to transmit the power to the 
dairy, grinders, saw mill, etc., and the whole had to be made to 
operate in a sort of unison. Hence the occasion for the special 
stipulations nla>ve spoken of ns well as the propriety of allowing 
for a period of experimentation and adjustment; D. p. 9H-2-441. 
note: I). p. 1900-2-100.

I infer, in these circumstances, that the plaintiff's expressions 
of satisfaction in the July correspondence are not to be taken as 
destructive of a right to complain later on when unsatisfactory 
conditions supervened.

It is significant that the expressions of satisfaction are ac
companied by mention of what were considered trifling troubles, 
such as back-firing, loose piston rods, etc., but which were pmb-
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jihly more serious than they were then supposed to be. Besides, 
elauses 8 and 9 were there to shew the buyer's right to call for 
free repairs and renewals for a year. I have no doubt that both 
seller and buyer considered that to be their real positions and 
that throughout June and July, and perhaps also in August and 
Septemlwr. lwitli were desirous that tin* machines should Im* made 
to work satisfactorily.

Even asiate as when it proceeded to make tin* test in October, 
the defendant had not yet shewn any sign of an intention to 
take up the position that the plaintiff had definitely accepted 
the machines and could not elect to rescind.

The plaintiff, too. appears to have realized that, in the face 
of clauses 8 ami 9, it would have been premature for it to have 
taken suit for cancellation so long as the seller was willing to 
go on repairing defects and supplying new parts free of charge

Thus far. then. I have come to the conclusion that the 
machines when supplied in May had defects which rendered 
them unsuitable for the uses to which they were to have been 
put. that they were defective in the same respects in August, 
September and October, and that the plaintiff had not lost its 
right to complain by having given notes for the balance of the 
price and by its expressions of satisfaction with the machines 
in July.

The defendant, however, has pleaded in effect that the defec
tive condition of the machines was brought about by the plain
tiff itself by ill-usage of them at the hands of incompetent at 
tendants.

I consider that the evidence is against the defendant on this 
point.

The contract provided that the buyer should provide “a com 
petent man (who is subsequently to operate the plant) to be 
under the instructions of company’s engineer during the instal 
lation period.” The witness Joseph White, a miller, was the 
man provided by the plaintiff to operate the machines. He was 
sufficiently competent and was instructed by the defendant’s en 
gineer. The principal thing charged against him is neglect to 
oil the engine properly. It was proved that the oil was applied 
and went into the machine. The testimony of the engineer Mar 
shall is to the effect that it did not reach the proper hearing 
surface, but, as I understand it, that surface was enclosed ami 
out of reach and if the oil once poured in did not go where it 
was needed, that would point to a defect for which the defend 
ant and not White was to blame. White was also blamed for 
inefficient stoking and for having let clinkers accumulate in the 
producer, but the weight of evidence is against tin* defendant 
there also.

And over against these reproaches there are the proved facts
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that the igniter plugs were defective, that there was pounding 
in the cylinders, and that the defendant's skilled mechanics 
themselves could not make the machines operate properly. In 
this relation 1 also attach weight to the testimony of Burpee as 
shewing that the engine could not he made to run properly and 
do its work, and that the Superior Court was right in deciding 
that the contract should he cancelled.

I conclude that the defective condition of the machines was 
attributable to the defendant.

A further question remains in respect of the sum of $526.70 
adjudged against the defendant as damages.

We have seen that the plaintiff was entitled to call upon the 
defendant throughout a year to make good repairs and breakages 
attributable to defects in the machines. Of course, throughout 
the same period the buyer would be getting the benefit of such 
use of the machines as could be had out of them.

The contract would be a one-sided affair if this advantage 
to the buyer were not compensated by some benefit to the seller, 
and I consider that, over against it, there is the stipulation in 
clause 9 that

the company is not to be liable for damages on account of delays or
defects of design, material or workmanship, other than to furnish
without charge repairs or new parts, etc.
I consider that it was for damages of this kind that the sum 

of $526.70 was allowed by the judgment and that the plaintiff 
contracted away its right to claim such damage. The plaintiff 
was satisfied with the working of the machines in June and July 
and it asked for and obtained the defendant’s consent to go on 
using them afterwards. I consider that effect is to be given to 
the agreement whereby the right to claim these damages was 
taken away.

My conclusion is that the appeal should be maintained in so 
far as to strike out the sum of $526.70 from the adjudication, 
and that the plaintiff should pay the costs of the appeal.

The opinion of the majority of the Court was delivered by

Gervais, J. :—The juridical facts of this appeal have been 
most carefully explained by Mr. Justice Cross, and there is no 
need to revert to them.

The Court is not unanimous in its opinion as to the inter
pretation of clause 9 of the agreement of November 8th, 1909, 
which absolves the appellant from all damages by reason of 
delays, defects of design, material or workmanship, with the 
exception only that the appellant is obliged to furnish and re
place such pieces or parts as may be necessary.

The renunciation to a claim in damages is not presumed any 
more than that to any other kind of claim.

39—I D.L.B.
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The present action, as far as the damages, amounting to 
$526.20, are concerned, is not an action for damages resulting 
from delay in the repairing of the machine installed, but for 
damages resulting from the absence of any installation at all. 
according to the agreement in question.

The evidence discloses that the appellant, instead of perfect 
ing the installation of two gas engines for a Hour mill, a saw 
mill and a cheese factory, according to the terms of this agrei 
ment with Hatley, contented itself with making unsuccessful 
trials in the respondent’s buildings of its machinery.

The evidence does not, in my opinion, disclose that the engin- 
in question, which was to be operated by means of a certain kind 
of gas, generated in a gas producer attached to the engine, and 
fed by anthracite or other coal, never gave satisfaction. These 
engines, it is shewn, suffered from “back-firing.”

If one may judge from the experience of experts, it is prob
able that American coal was used in the producer, which coal 
only contains about one-half of the carbon contained in Cardiff 
or French coal, and did not furnish the necessary quantity of 
gas to these engines, which are modelled on those manufactured 
in England on the Swiss model.

But, at any rate, this Court concurs with the trial «Judge in 
finding that the engines in question were not of the quality 
stipulated in the agreement of November 8th, 1909, and that tli 
said agreement should he cancelled and set aside as a result of 
the fault and negligence of the appellant. On this point thi> 
Court is unanimous in holding that the trial Judge was right, 
and his judgment is, therefore, confirmed.

The majority of' this Court is also of opinion to confirm tie- 
last part of the judgment condemning the appellant to pay 
$526.20 to the respondent, as damages caused by the appellant, 
as a result of the faulty execution of the said agreement, that is 
to say, as a result of the inexécution or non-fulfilment of the said 
contract.

We are of opinion that there has been no renunciation to 
such damages in clause 9 of the contract.

For these reasons the majority of this Court is of opinion to 
confirm the judgment of the Superior Court with costs, purely 
and simply.

Appeal dismissed.
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REX v. PALANGIO.
Ontario High Court. Motion before ttutdell, ./„ in Chambers.

June 10. 191*2.

1. Aliens (J1—3)—Immigration—Fame nati rai.ization papers—Stat
VTKH OF CANAIIA, 9 AM» 10 EdW. VII. CH. *27. 8EC. 33. SUB'SBO. H. 

One who. for a money roneiileration. furnished false naturalization 
papers to be sent by another to a person living in the United States, 
in order to |iermit the latter to rnti'r Canada by misrepresentation, in 
violation of the Immigration Act, 9 and 10 Edw. VII. ch. ‘27. 1910. 
as amended by 1 and 2 Geo. V. ch. 1*2, 1911, is guilty of a violation of 
sec. 33 (8) thereof, which declares any person guilty of an offence 
who shall knowingly and wilfully land or assist to land or attempt to 
land in Canada any immigrant or person whose entry is forbidden by 
such Act.

2. Amenh <8 l—31—Ahhihtixg immigrant to obtain entry into Canada
by irait».

Section 33 (8) of the Immigration Act, 9 and 10 Edw. VIT. eh. 27 
(D. ), which declares it an offence for any |K*r*on or transjiortation 
company to knowingly and wilfully land or to assist to land or to 
attempt to land in Canada any prohibited immigrant or person whose 
entry is forbidden by the Act. is not restricted to the prohibited 
classes mentioned in sec. 3 of the Act. but applies also to jiersons 
who are assisted to enter by misrepresentation.

Motion by the defendant to quash his conviction by the Pol
ice Magistrate at Cochrane for an offence against the Immigra
tion Act.

The motion was refused.
J. M. Godfrey, for the defendant.
No one appeared to oppose the motion.

ONT.

H. C. J. 
1912

June I1'.

Statement

Riddell, J. :—Vincenzio Palangio appeared before the Police BMden> J* 
Magistrate at Cochrane, on a charge set out in an information 
by a travelling Immigration Inspector, for that the defendant 
did “knowingly and wilfully assist to land or attempt to land in 
Canada one Michele Malerbo, a prohibited immigrant.”

The charge is based upon sec. 33(8) of the Immigration Act,
1910, 9 & 10 Edw. VII. ch. 27 (D.) The Act of 1911 (1 & 2 
Geo. V. ch. 12) does not modify this sub-section, which reads:
“Any transportation company or person knowingly and wil
fully landing or assisting to land or attempting to land in 
Canada any prohibited immigrant or person whose entry into 
Canada has been forbidden by this Act shall be guilty of an 
offence . . ,M

At the trial it was made to appear that G. Malerbo, an Italian 
in Cochrane, had a brother, Michele Malerbo, in Schenectady ; G.
Malerbo spoke to the defendant about him, and the defendant 
furnished false naturalization papers to bring Michele Malerbo 
in, charging $15 for them. The defendant did not send the 
papers to Michele Malerbo, but handed them to the man who 
was doing the writing (that is how I interpret the magistrate’s
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“(lowing the wrighting”). The defendant told G. Malerbo, also, 
that his brother would have to have lots of money and good 
clothes and look intelligent to get into Canada, and then it would 
he a chance whether he could get in or not; and G. Malerbo sent 
his brother $40 and a ticket.

At the conclusion of the ease, the magistrate wrote the 
following memorandum upon the papers: “The Court ajudgas 
James Plango guilty of furnishing Agostino Ballarine natur 
allzation papers to one John Patta to be enclosed in a letter and 
sent to Schenectady, N.Y. State, to be used as Mieheal Malerbo 
papers of citizen of citizanship, thairby evading the Imegration 
Agents and landing in this Country under false ducomants;’* 
and imposed a fine of $150 and $110.05 costs or three months' 
“Imprisament.”

The defendant, who is said to have had two houses, two 
stores, and two banks, one at North Ray and one at Cochram 
richly deserves punishment — much more severe than that 
awarded. If his offence be such as the Police Magistrate could 
inquire into, and any proper amendment be made, I should nut 
interfere.

It is said that sec. 33 (8) applies only to the prohibited 
classes mentioned in sec. 3* of the Act; but I do not think that 
it is so limited.

Section 33 (2) provides that “every passenger or other 
person seeking to land in Canada shall answer truly all ques 
tions put to him by any officer when examined under the autli 
ority of this Act.” And sub-sec. 7 provides that “any person 
who enters Canada . . by . . . misrepresentation . 
shall be guilty of an offence under this Act . . . may be

•Section 3, Statutes of Canada, 9 and 10 Edw. VII. 1910, ch. 27. is 
as follows:—

.'I. No immigrant, passenger, or other person, unless he is a Canadian 
citizen, or has Canadian domicile, shall 1m- permitted to land in Canada, 
or in east- of having landed in or entered Canada shall !*■ permitted i<> 
remain therein, who lielongs to any of the following classes, hereinafter 
called “prohibited classes"—

(а) idiots, imbeciles, feebleminded persons, epileptics, insane person- 
and persons who have been insane within five years previous;

(б) persons afflicted with any loathsome disease, or with a disease 
which is contagious or infectious, or which may become dangeron- 
to the public health, whether such persons intend to settle in Canada 
or only to pass through Canada in transit to some other country 
Provided that if such disease is one which is curable within a t 
sonably short time, such persons may, subject to the regulation- n 
that behalf, if any. lie permitted to remain on board ship if !.< 
pital facilities do"not exist on shore, or to leave ship for medical 
treatment ;

(c) immigrants who are dumb, blind, or otherwise physically defective, 
unless in the opinion of a Hoard of Inquin or officer acting as sm 
they have sufficient money, or have such profession, occupât ior 
trade, employment or other ligitimate mode of earning a living that 
they are not liable to become a public charge or unless they belong
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arrested . . . and if found not to be a Canadian citizen . . 
such entry shall in itself he sufficient cause for deportation. . . ’'

Anything which is an offence under the Act is forbidden by 
the Act—it is forbidden by the Act that any one should enter 
Canada by misrepresentation. The defendant and his eo-con- 
spirators intended Michele Malerho to enter Canada by misrepre
sentation of his citizenship—and I do not think it any stretch of 
the meaning of the Act to hold that Michele Malerho was a 
person whose entry into Canada was forbidden under the Act, 
within the meaning of sec. 33(8).

Then the defendant knowingly and wilfully furnished, in 
Cochrane, what the Police Magistrate calls "papars” which 
“had fawling on the Hoore and got durty,” when the letter was 
“a «righting” to Michele Malerho to he sent to him to he used 
as part of the misrepresentation which would effect his entry 
into Canada. This was, in my view, “an attempting to land in 
Canada” a “person whose entry into Canada has liven forbidden 
by this Act.”

The motion should he refused ; as no one appeared contra, 
there will, of course, lie no costs.

The Clerk in Chambers will send the papers to the County 
Crown Attorney and draw his attention to the conspiracy dis
closed in the depositions, with a view to prosecution of the per
sons concerned. It is high time that the villainous practice of 
fraudulent immigration received a check, and that those who so 
brazenly attempt to circumvent the policy of the country should 
understand their true position.

Motion refused.
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to a family accompanying them or already in Canada and which 
gives security satisfactory to the Minister against such immigrants 
Itecoining a public charge;

(d) persons who have been convicted of any crime involving moral 
turpitude;

(c) prostitutes and women ami girls coming to Canada for any im
moral purpose and pimps or persons living on the avails of pro
stitution ;

</) (lersons who procure or attempt to bring into Canada prostitutes 
or women or girls for the purpose of prostitution or other im
moral purpose ;

(g) professional beggars or vagrants, or persons likely to become a 
public charge;

</i| immigrants to whom money has been given or loaned by any chari
table organization for the purpose of enabling them to qualify for 
landing in Canada under this Act. or whose passage to Canada has 
l>een paid wholly or in part by any charitable organization, or out 
of public moneys, unless it is shewn that the authority in writing 
of the Superintendent of Immigration, or in case of persons coming 
from Europe, the authority in writing of the assistant Superinten
dent of Immigration for Canada, in London, has been obtained for 
the landing in Canada of such persons, and that such authority has 
lieen acted upon within a period of sixty days thereafter.
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QUE. HOULE et vir v. QUEBEC BANK et al. and VIVIER et al. (plaintiffs by 
reprise d’instance).

C. R.
1912 Quebec Court of Review, Lemieux, A.C.J., Cimon and Dorian, JJ. 

April 20, 1912.
April 20. 1. Mines (1IIA—30)—Sale of kiuiit to take away and remove min

eral—Immovable bioiit.
The sale of the right to take away ami remove from now ami for 

ever all the natural paint mineral or other minerals which may be fourni 
in a certain immoveable constitutes a sale of the mine carrying with it 
the concessions of the surface, ami is not merely the sale of the right 
to work the mine; such a sale is the sale of an immoveable right with 
all the effects thereof, whereas the sale of the right to mine is the sale 
of a moveable right.

2. Deeds (fill A—19)—Construction—“From now on and forever.”
All the terms of a lived of sale must be examined in order to arrive 

at the true import thereof, and such words as “from now on and for 
ever” will not lie held to lie mere surplusage.

3. Courts ( fi 1 A—2)—Inherent powers—Jurisdiction to fix delays on
THE SALE OK A MOVEABLE RIGHT.

On the sale was of a moveable right for a fixed sum. as on the 
si|e of the right to o|ierate a mine, without any stipulation as to tIn
ti me within which such right is to lie exercised, i.e„ within which 
the purchaser is to remove the balance of the mineral sold, the Courts 
have no jurisdiction under Queliec law to tix a term or delay within 
which the purchaser shall lie restricted in the exercise of the rights 
contracted for.

\ H et) in v. Canicr, .1.1 Que. 8.C. 1, specially referred to.]
4. Mines (#IA—30a)—What must be considered to ascertain mum

HIER HALE 1H OK A MINE OR A RIGHT TO MINE.
There are three elements which must lie taken into consideration to 

ascertain whether a sale is that of a mine itself or that of the right 
to mine; the mine itself, the ground and the rent.

5. Deeds (fill A—19>—Construction—Absence of mention of Rent-
Fixed AND DETERMINATE PRICE—ABSENCE OK RESTRICTION AS TO
TIME AND DURATION.

Where there is no rent mentioned but only a fixed and determinate 
price, the sale will lie held to be that of the immoveable projwrty, espe 
cially if there Ik* no restriction as to time ami duration.

Statement Appeal from the judgment of the Superior Court for th< 
district of Three Rivers, Cooke, J., rendered on March 20th. 
1011, whereby the plaintiff’s action to cancel a deed of mining 
rights and in damages was dismissed.

The appeal was dismissed with eosts.
L. V\ (Juillet, for plaintiff, appellant.
/'. A\ Martel, K.C., for defendant, respondent.
The opinion of the Court of Review' was delivered by the 

Acting Chief Justice.

main».a.cj. Quelw, April 28, 1912. Lemieux, A.C.J. (translated)
This ease raises a most unique and interesting question. Tie 
plaintiff, Dame Houle, widow of the late J. E. Clermont by her 
first marriage, and now wife of Augustin Vivier, prays, by her
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action, for the cancellation of the sale of a natural paint mine on 
the ground that the mineral has not been extracted with due dili
gence by the purchaser, and, failing such cancellation, that the 
Court be pleased to fix a delay within which the balance of the 
mineral situate in the territory described in the declaration be 
removed.

The mine was conceded by a deed on which this suit is based, 
which was made on October 27th. 1892, by J. E. Clermont, the 
plaintiff’s predecessor in title, in favour of one Spenard, the pre
decessor in title of the defendant Argali.

By this deed of sale, of which each clause is important. Cler
mont sold, bargained, conveyed and assigned from this day on 
and forever, with warranty against all troubles, debts, mortgages 
and any impediments whatsoever, either of law or of fact, unto 
Spénard, the right to take, extract and remove and to cause to 
be taken, extracted and removed, by himself, his substitutes or 
representatives, all the natural paint mineral or any other min
erals whatsoever which may Ik* found in or form part of a cer
tain immoveable party situate in Champlain and fully described 
in this deed.

This sale or concession was made subject to the following 
price and conditions :—

QUE.
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1st. The buyer to have a right of way both oil foot or for vehicles 
ami at all seasons to communicate from the front road to the natural 
paint land presently Hold, ami such right of way shall be both for his 
use and that of his successors or representatives and fret* of charge.

2nd. The buyer, his substitutes or representatives to have the right 
to erect all buildings ami constructions necessary for the operation of 
said natural paint or other minerals, if any lie found in the said ter-

3rd. The vendor to enclose at his own expense the part or parts of 
such territory operated upon by the purchaser without the latter incur
ring any obligation in regard thereto and without his liecoming liable 
in any way for any accident resulting from any defects in such fencing 
and without his being obliged to pay any rent therefor.

4th. For the price and sum of $IUir0, payable by instalments stipu 
latcd in the said deed.
We have to answer the following (piestions:—
Did Argali or his predecessor purchase the mine in quest ion 

or simply the right to operate such mine?
What is the difference between the sale of a mine and the 

sale of the right to work such mine, and what are the results 
of this difference as regards the parties hereto ?

From the nature of the contract, the past operation of the 
mine, the quantity of mineral removal remaining in the ground, 
is it possible in law either to cancel the deed of sale as a result 
of the failure of the purchaser to remove the mineral with due 
diligence, or else to fix a delay within which the purchaser will 
be obliged to remove the balance of the mineral ?
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First question:—Did Argali or his pmlecvssor buy the 
ownership of the mine or simply the right to operate it Î

This question is important, for if there were no difference 
between the sale of the ownership and that of the right to oper
ate, it would Ik* easier to adjudicate on the respective conten
tions of the parties.

Argali, on the one hand, contends that he has bought the 
mine outright, that the aforementioned deed of sale has consti
tuted him irrevocable and perpetual owner thereof, with the 
right to dispose of it as he may see fit.

On the other hand, the female plaintiff contends that Argali 
bought a right of operation only, that this right is by its nature 
a moveable right, and therefore, that he is bound by law to ex
tract and remove, within a delay to In* fixed by the Court, Un
balance of the mineral remaining in the aforementioned ter
ritory.

The plaintiff bases her contentions on C.C. 1.144 and 11(13. 
Art. 1344 states that “in the side of moveable things the 

buyer is obliged to take them away at the time and place at 
which they are deliverable. . . . If there he no such agree
ment, after the buyer has Ih-cii put in default in the manner 
provided in the title Of Obligations.”

1 may state at once that the authors and the jurisprudenee 
in France, particularly that of the Court of Cassation, have 
established and determined the juridical distinction between Ha
ssle of a mine, which constitutes an immoveable right, and that 
of the right to operate a mine, which creates a moveable right 
only.

Dalloz ( R.J. 22, p. 15, No. 2803) teaches that the working 
of a mine involves three distinct rights of ownership : as to the 
mine itself, as to the royalty to Ik* paid by the grantee to tin- 
owner of the soil, and as to the soil. Every one of these different 
rights can Ik» made the object of contracts ami of transfers Ih-- 
tween individuals. 2809 :—

Quant à In mine elle même, elle constitue une propriété immobilier" 
comme le mil ou lu surface et conserve ce caractère encore qu 'elle se 
trouve divisée entre le* mains île clivera propriétaires. Mai* il faut 
considérer la mine ou In conclusion qui en est faite du droit de l'ex 
plotter. Ce dernier droit, *e résumant dans le profit pecuniary qui est 
le but de l'exploitation, est purement mobilier par cela même.

Laurent on this subject expresses himself as follows (vol. 5. 
p. 504, No. 407) :—

lorsque la terre renferme des substances minérales ou fossiles, on 
distingue trois sortes de propriétés: In surface, In mine et la redevance 
. . . Quand à la surface, elle constitue le sol lequel est essentiellement 
immeuble, ta loi dit aussi que la mine est immeuble mais il y a cette 
différence entre la mine et le sol que In mine se compose de substance* 
qui, par elles mêmes, sont meubles, qui sont destinées à être immob
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ilisées bien qve lu iiuture les nit incorporées nu sol. En ce sens, elles 
sont distinctes du dol qui les contient. Lu vente du sol, parce qu'il 
comprend In mine, est immobilière même quant il In mine, puisque lu 
mine est considérée comme faisant corps avec le sol. Mais si c'est le 
droit d'exploiter In mine qui est l'objet «lu contrat, la mine «Icvicut 
mobilière puisqu 'on lu considère comme devant être détachée «lu sol. 
Or, «lès qu 'elle ne se confond plus avec le sol, elle est mobilière. 
Besides, this is the teaching of our own code as regards im

moveables and things which are joined thereto. Art. 414 
says :—

Ownership of the soil carries with it oxvnership of what is above and 
what is lielow it. . . . He (the proprietor) may make below it any
buildings or excavations he thinks proper and draw from such excava
tions any proilucts they may yield, saving the mollifications resulting 
from the laws ami regulations relating to mines.
The regulations relating to mines which will he found in the 

Revised Statutes ((Quebec) of 1888, see. 1424, and of 1909, see. 
209!), recognize the foregoing distinction.

In order to ascertain whether this sale is that id* a mine or 
that of a right to operate, we must have regard to the character, 
the nature and value of the mine and of the ground in which it 
is, the method of operating the mine, and the cirt les
under which the sale was made. In the present vast1, as in many 
others, in order to discover the true significance of the deed we 
should he guided not so much by the appellation given the deed 
by the parties as by the > ions contained therein and by
the nature of the things contracted over.

In 1892, the date of the deed in question, the ; of
natural paint mines was unknown in Champlain and the neigh
bourhood. Since then several deposits have liven discovered and 
acquired by several people.

Originally, as is often the ease, the operations were rather 
slow. Only in time and with acquired knowledge of this new 
product, did the operations assume any importance.

From the evidence it may be stated that tin* working of such 
mines, and especially of the one now in question, began assum
ing importance about 1903, at which date or thereabouts Argali 
acquired the rights of Hpcnard.

From 1903 on Argali has extracted on an average between 
1,000 and 1,500 tons per year. The extraction is done according 
to the orders received and as these orders come in. It is impos
sible, without loss, to extract in advance, remove and store away 
a large quantity mineral. The work must be carried on
gradually and in the following manner: first of all the surface 
of the soil is removed, and then a slight layer of earth which 
covers the mineral. It is not necessary to dig deeply in order 
to reach it. It is impossible to extract per year more than two 
or three feet of this paint mineral at a given spot, as it is damp, 
spongy and clayey, and men and beast cannot work long without
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sinking into it. But the following year work can be resumed 
at the same spot for another couple of feet in depth, and so ou 
from year to year until a total depth, which varies, is reached, 
of from seven to twelve feet.

The soil surface covering this kind of mine is absolutely un 
productive, so long as the paint has not been removed and cannot 
be used for cultivation. But after the paint has been removed 
it becomes fertile to a certain extent, at least for grazing and hay 
growing. All the territory sold in 1892 for a price of $300 was 
valueless but for paint therein contained and hardly seems to 
have been utilized before then.

Such are the most noteworthy circumstances of the present 
case. The trial Judge refused to cancel the contract and also 
refused to fix any delay within which Argali was to remove the 
rest of the mineral, and the reasons given are that Argali has 
operated this mine for several years according to the needs of 
his business and according to the stipulations of his deed of con 
cession; that Argali had the right to work this mine as long as 
he could find any mineral, and that the Court had no power to 
fix a term or delay within which he should terminate his opera 
tions, and that the plaintiffs have not proved they have suffered 
the damages claimed by them as resulting from the operation of 
the mine.

We concur in the reasons of judgment of the trial Judge and 
now follow additional reasons in support thereof.

The deed granted a mining right which could not be exer 
cised without a concession of the whole surface soil covering this 
mine. This mine could not be worked, like many other mines, 
below the ground and in the bowels of the earth. All the min 
eral is extracted and removed from pits or wells dug at intervals

The mine in question extends over the entire ground and tin- 
concession of the mine carried with it the concession of the 
ground covering it.

This peculiarity of the sale—this concession of the surface 
and of the mine—constituted an alienation of the mine and of 
the realty and conferred upon it somewhat the character of tin 
sale of an immoveable.

The second immoveable characteristic is to be found in tli 
deed itself, which provides for a sale at a fixed and déterminât 
price—there is no question of royalty or rent according to tli 
distinction established by Dalloz and Laurent.

In the third place the deed is made without restriction as t 
time or duration, hence it has the characteristic of perpetuity t ■ 
be found in a deed of sale. If it is the sale for ever of the right 
to take and remove mineral, then we must necessarily conclut! 
that it is the sale of the mine itself, i.e., the right to take thi~ 
mineral so long as it may be found, and when the buyer may s«
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tit to take it. In other words, the buyer may dispose of the mine 
at his will and desire.

Besides the deed itself contains characteristic expressions 
which shew the nature of the sale as immoveable and perpetual. 
For the deed says :—

Le vendeur cède, transporte et abandonne de ce jour et à toujours
à l’acheteur, la droit de prendre, emporter et enlever toute la terre à
peinture naturelle.
Under the circumstances these words “de ce jour et à tou

jours” (front this day on and for ever) cannot he considered 
as surplussage or as a mere formula without meaning. They 
have a literal meaning expressive of duration and lapse of time, 
and not, as claimed by the plaintiffs, simply of the irrevocable 
desire of the vendor to sell.

If the deed had stipulated that the sale was made, say. from 
this day on for a period of ten or twenty years, then there would 
l>e no difficulty, for a delay would have been stipulated within 
which the buyer could exercise his right. Why should the same 
deed become ambiguous and equivocal because it expresses the 
idea of perpetuity! These words, “from now and for ever” 
do away, in our opinion, with all idea of restriction is to time 
and delay, and mean, according to Littré and Larousse, without 
possibility of change, in a definitive and irrevocable manner, 
for ever.

We do not think that at the time of the deed the parties ever 
intended to limit the concession of the right of mining. At that 
time the ground was without any value, and it does not seem 
that the vendor ever hoped to utilize the same after the mineral 
paint had been removed, as shewn by the facts of record.

Besides, in every country, both in France and here, mining 
cencessions are generally perpetual, and this for reasons of 
utility and public interest.

Here is what Fuzier-IIerman says (vol. ‘27. vo. Mines, No 
417):—

QUE.

C. R. 
1912

Ql'KBEC
Bank

Lemieux, A.C.J.

Pour que les mines soient bien exploitées, pour qu’elles soient l'objtn 
«lu soin assiilu «le celui qui les occupe, pour qu’il multiplie les fouilles 
«l'exploitation, pour qu’il ne sacrifie pas à l’intérêt «lu présent l'espoir 
«le l'avenir, l'avantage «le la société h ses simulations personnelles, U 
faut que les mines cessent «l’être «les propriétés précaires, incertaines, 
non définies. Il faut en faire «les propriétés auxquelles toutes les 
«tôfinitions «lu code civil puissent s’appliquer. Aussi, les mines seront 
désormais une propriété perpétuelle.

This Court is therefore of the opinion that it was the right in 
th<‘ mine, and the mine itself, which were sold, and not the mere 
right to operate the mine.

But even supposing that it would lie possible to interpret the 
deed, not as the sale of the mine, but as the sale of the right to 
operate the mine, is it possible in the present ease to fix a delay
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QUE. within which the buyer shall be to remove the balance
c R of the mineral?
1912 Although the plaintiffs by their action prayed that a delay
---- of thirty days be granted to Argali by the Court, they have

Houle stated, at the hearing, that they would l>e satisfied if the Court 
Quebec fixed this delay at ten, fifteen or even twenty years.
Hank. The evidence lias disclosed the fact that there is a consider-

i-mhu*. A.c.j. able quantity of mineral paint in the territory sold. Experts 
and engineers have testified on the subject, some that there were 
about thirteen or fifteen thousand tons, others one hundred thou 
sand tons, and finally, Obalski, the expert who was appointed hy 
the Court, and whose opinion is entitled to more weight, has 
reported that there were still about twenty-five thousand tons.

It must not he forgotten that it has been established that 
the mineral was worked both by Argali and other mining oper 
a tors, as orders came in, and that this has been the way in which 
the operations have always l>een carried on ; that it is impossible 
to act otherwise, at least in a profitable manner.

Under these eonditions it might happen that for unforeseen 
reasons, as a result of the putting into operation of other mines, 
or the perfected treatment of the mineral, Argali should not re
ceive any orders for a year or two, or else receive but few.

And it must also be home in mind that the average yearly 
removal of mineral has been from one thousand to fifteen hun
dred tons.

Under these conditions at least twenty years or so would 
elapse before the mine is worked out. It would not lie reason 
able under such circumstances to fix beforehand a delay within 
which Argali should be obliged to remove the balance of the 
mineral.

In the case of Begin v. Catrier (Que. 33 S.C. 1), confirmed 
in appeal, we held that the Courts were generally without juris
diction to fix a term or delay for the execution of a contractual 
obligation when no such stipulation was entered into between 
the contracting parties. And we added that such action or inter 
f« renee otherwise would lie tantamount to substituting the net 
of the Court to the rights and the will of the parties, and that 
such nil intervention could lie but arbitrary, a danger which th 
Courts should avoid.

We also concur in the opinion expressed by the trial Judge 
to the effect that the claim for damages alleged to have hem 
caused by Argali to the territory or ground in question, is un 
founded.

We are therefore of opinion to confirm.

Appeal dismissed with costs

46
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MOSIER v. RIGNEY.

Ontario High Court. Trial before Britton, J. June 28, 1912.

1. Wills (8 I E—51)—Skttixo aside probate—Will moved in solemn 
FORM—CAVEAT FILED ALI.EOINU MENTAL INCAPACITY—JURISDICTION 
OF IIKill Col HT.

When*, in un action to net aside the probate of a will, the defendant 
does not plead as re* judicata an order of the Surrogate Court ad
mitting the will to probate as “proved in solemn form of law” after 
hearing evidence in support of a caveat tiled on the ground of the 
testator's mental incompetency, nor has he asked that the action In- 
stayed on that ground, the High Court may treat the question of 
mental capacity as if it were In-fore it in the first instance.

Action to set aside the will of John Bowman ; tried at King
ston, without a jury.

The action was dismissed without costs.
J. A. Hutcheson, K.C., for the plaintiff.
J. L. Whiting, K.C., for the defendants.

Britton, J. John Bowman made his will on the 24th Dec
ember, 1910, and on the same day died in L’Hotel Dieu Hospital 
at the city of Kingston.

On the 13th January, 1911, the plaintiff, Mary Mosier, who 
is a first cousin of the deceased, caused a caveat to be tiled in 
the Surrogate Court of the County of Frontenac. J. McDonald 
Mowat was the plaintiff’s solicitor in the matter. The grounds 
stated, on which the caveat was lodged, were, that, at the time 
when the paper writing alleged to be the last will of Bowman 
purported to be executed, the deceased was not in possession of 
his faculties, was not of a disposing mind, and was brought to 
sign the paper by undue and improper influence.

Baillie, one of the named executors, renounced probate. 
Rigney, the other named executor, tiled in the Surrogate Court 
a statement of claim, and asked for probate.

On the 7th May, the plaintiff, by her solicitor, filed her 
statement, alleging want of testamentary capacity, undue and 
improper influence, and that the paper writing did not express 
the will of the testator. Upon motion made pursuant to leave 
of the Surrogate Judge, the matter came on for hearing. Evid
ence was taken—affidavit evidence and vira voce—and on the 
14th March, 1911, that Court made an order that the paper 
then and now in question was the will of John Bowman, and 
that the same should be admitted to probate, as “proved in 
solemn form of law’. * ’

On the 16th March, 1911, letters probate issued. This action 
was commenced by the plaintiff—by Mr. Mowat, his solicitor— 
on the 30th January, 1911, and, pending proceedings in the 
Surrogate Court, nothing further was done after appearance 
until the 13th September, 1911, when the statement of claim was

ONT.
If. C. J.

1912

•Inno 28.

Statement

Britton, J.
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0NT- filed. In it the fact is stated that letters probate were granted
H c. j. t0 ^e defendant-executor, after proof in solemn form. The

1912 grounds of attack upon the will are precisely the same as taken
----  in the Surrogate Court. Each defendant put in a statement of

Mosikr defence. No defendant asked to have the proceedings in this
Rionet. action stayed on the ground, or pleaded as a defence, that by the
Britton" j order of and the grant of probate by the Surrogate Court the

mental capacity of the testator to make a will was res judicata. 
Under these circumstances, I deal with the case as if before me 
in the first instance.

The deceased was taken ill three or four days before the day 
of his death. Dr. Kilborn was called in. Upon the doctor’s 
order, the deceased was taken at once to L’Hotel Dieu Hospital; 
and there the doctor—who was acquainted with the de
ceased—paid close attention to him during his short illness. 
The doctor visited the deceased on the 23rd December, and says 
that the deceased was on that day mentally all right. He saw 
the deceased again on the following day, after 9.30 a.ra. and 
before 11.30 a.m. The deceased at that interview' knew the 
doctor, spoke, said he was better, but immediately his mind be
gan to wander. The doctor is of opinion that the deceased was 
not, at the time of the last interview, capable of making a valid 
disposition of his property. Death occurred shortly after 11.30 
on the 24th December, 1911. The doctor stated that, in his 
opinion, the deceased may have been competent at 7 a.m. on the 
day of his death.

The circumstances attending the making of the will are, 
that, when the sickness of the testator seemed likely, and very 
soon, to terminate fatally, one of the Sisters in charge tele
phoned to the defendant Rigney. Mr. Rigney cannot be said to 
have been the general solicitor of the Corporation L’Hotel Dieu, 
nor did it appear that Mr. Rigney was asked for, or that any 
lawyer was asked for by the deceased. Rigney went at once. 
He did not know the relatives of the deceased, or the names of 
his friends, or the value of his estate.

Rigney’s testimony was clear that the deceased intelligently 
gave instructions for the will ; these instructions were taken 
down in writing by Rigney, before he drew the will itself; then 
the will was drawn. The will w'as carefully read over to the 
deceased, who seemed fully to understand it. The deceased 
named his sister-in-law, and gave reasons for leaving her only 
the interest on money to be invested. The deceased named 
Frank Blake, and at first named a smaller amount in giving in
structions, but changed it to the sum of $500. So far as appears, 
nothing was said by the deceased as to the value of his estate or 
of what it consisted. It was in fact a large estate for a man 
of the mode of life and habits of the deceased. The deceased
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was not interested in charitable work, and beyond a small dona
tion on at least one occasion it was not shewn that he had given 
money to charities. None of the relations of the deceased could 
reasonably expects gifts by will or otherwise from him. The 
comparative large wealth of the deceased was simply the re
sult of accumulations held to by him until obliged by death to 
let go—and, when about to give it up, there was apparently 
some indifference as to who should get or who should manage 
his estate.

The evidence of Rigney was fully corroborated by the affi
davits of the subscribing witnesses to the will, and also by the 
oral testimony of witnesses in the Surrogate Court, and before 
me, except in the evidence of James T. Delaney. This witness 
says that his statement in the Surrogate Court was not a true 
statement; and, could I accept his evidence as true, I should be 
obliged to decide against the will. Considering Delaney’s de
meanour in the box, having regard to the affidavit he made, the 
evidence he gave before the Surrogate Judge, his contradiction 
by himself and by the other witnesses, 1 cannot accept as true 
what Delaney said before me.

Upon the whole case, the attack upon the will fails.
It was a proper case for a caveat, and to ask that the will be 

proved in solemn form of law. When that was done, the plain
tiff, desiring to go farther, could not expect to do so and have 
her costs borne by the estate should she fail. I do not impute 
to the plaintiff any understanding with the witness Delaney by 
reason of which Delaney has given a false statement, as I think 
he has. Not knowing what to do in the face of the changed at
titude of Delaney, she went on with her action—and had De
laney in Court. She has failed; and the most that, under the 
authorities, can be done, is to relieve her from paying the de
fendants’ costs. This I will do—and the action will be dismissed 
without costs.

ONT.

H.C.J.
1912

Britton, J.

Action dismissed.
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ONT. VANHORN V. VERRAL.

D. C. 
1912

Ontario Divisional Court, Meredith, C.J.C.V., Teetzel and Kelly, JJ. 
June 28, 1912.

June 28. 1. Damages {(HI—14—192)—Injuries from beino htrvck IIV AUTOMO
BILE—l.NCREAHI.NO DAM AUKS ON APPEAL—INSTANCES OF AMOUNT.

In an action for damages for injuries sustained in lieing struck by 
an automobile, a judgment of a trial Court for #300 was, on appeal, 
increased to $700. #2oo lieing awarded for loss of time, #400 for phy-i 
cal sullering, and #100 for expense incurred, where the plaintilT, a 
strong, healthy man sixty-two years of age, was, as the result of hit 
injuries, con lined to his bed for four weeks, underwent severe physical 
sullering. sustained displacement and impaired action of the heart, 
serious injury to his nervous system, great weakness and inability to 
do heavy work for a long time after the accident, and was thus pre
vented from superintending his farm work at a season when his 
services were greatly needed.

2. Appeals (§ VII L3—508)—Inckkask of damages by appellate Court
Trial below without a jury.

Where an action for personal injuries sustained through the defen 
riant’» negligence is tried by a Judge without a jury and the damage* 
awarded by him are so small as to shew that lie must have omitted 
to take into consideration some of the elements of damage, the ap
pellate Court may, on apjieal by the plaintitr, increase tlie amount 
on a consideration of the trial depositions without remitting the case 
for a new trial.

[Hoirley v. Lontlon and .V.ll'.ff. Co., L.R. N Ex. 221, and l>hillips x 
South Western R. Co., 5 Q.H.l). 78, applied.]

Statement Motion by the plaintiff by way of appeal from the judgment 
of Britton, J., at the trial without a jury of an action for dam
ages for personal injuries sustained by the plaintiff, owing to 
the negligence of the defendant, as alleged, and for a new trial 
or an increase of the damages. The learned Judge awarded the 
plaintiff $300, which, the plaintiff asserted, was insufficient.

The motion was allowed in part and judgment below varied.
J. IV. McCullough, for the plaintiff.
IV. G. Thurston, K.C., for the defendant.

The judgment of the Court was delivered by Teetzel. 
J.:—Appeal by the plaintiff from the judgment of Mr 
Justice Britton awarding the plaintiff $300 damages for 
injuries caused by the negligence of the defendant’s servant in 
operating an automobile. The appeal is for a new trial or to 
vary the judgment by increasing the damages. The defendant 
does not appeal against the finding of negligence ; so that the sole 
question for consideration is one of damages.

The collision in which the plaintiff was injured occurred 
on the 24th May, 1911 ; the plaintiff was thrown or pulled from 
his rig, and sustained several minor bruises and suffered con 
siderable pain and distress in his chest and sides, but did not 
consult his physician until the 31st May. On that date, the 
physician says—“The plaintiff was in quite a nervous condition.
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... In the examining I found that his nervous system seemed 
to be under a bit of a shock, and it seemed to disarrange his 
system sufficient to require some little help.” The pain and dis
tress continued to increase, and on the 10th June acute pneu
monia, accompanied with pleurisy, developed. The learned 
Judge, accepting the evidence of two experts, found that this 
condition resulted from the injuries caused by the negligence 
found against the defendant.

The plaintiff was confined to his bed between three and four 
weeks, and was for a long time afterwards very weak and un
able to do any heavy work. Ilis physician examined him on 
the 12th September, and says that, at that time, “his heart was 
displaced to the right about an inch, from this efi'usion
in the pleural sac. It was very irregular and very rapid, and 
his nervous condition was very bad; he was extremely nervous.”

On the 14th November, his physician again examined him, 
and found him very much improved, but says that “he had not 
regained his usual vigmr; he was still weak.”

The plaintiff is six4y-two years old, and before the casualty 
had been an unusually strong, healthy man. The learned Judge 
finds that at the trial he appeared to be as well as ever, although 
the plaintiff himself asserted that he had not regained his nor
mal strength.

The plaintiff’s actual expenditures directly attributable to 
the casualty would be about $100. He was unable to work or to 
devote himself to the superintendence of work on his farm at a 
time of year when both such work and supervision were greatly 
needed for the profitable operation of his farm ; and, while the 
consequent actual loss is difficult to determine, I am satisfied, 
after a careful perusal and consideration of the evidence, that 
$200 would not be an excessive sum at which to fix that loss.

For several weeks after the accident, the plaintiff admittedly 
suffered much pain ; and, even after he was able to be about, 
he must have suffered much physical discomfort from his nerv
ous condition and the displacement of his heart, as described 
by the physician. For this pain and discomfort he is clearly 
entitled to compensation; and, in my opinion, the amount should 
not be less than $400.

The plaintiff was guilty of no wrong, but suffered a wrong 
at the hands of the defendant; and he is not only entitled to be 
fairly compensated for his pecuniary loss, but he is also en
titled to a reasonable allowance for the months of pain, incon
venience, and loss of enjoyment sustained by him.

With great deference to the learned trial Judge, I am 
driven to the conclusion that he did not give due effect to the 
undisputed evidence as to the plaintiff’s physical injuries and

G2f)

ONT.

D. C. 
1912

Vanhobs

40—1 D.I..R.

3
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ONT. sutïeriug. As the sum awarded will not more than compensate
tile itl.ilill lll tor liin iieeilimirv Iiinnon 1 think it 11 npphnoiihtilv imD. C.

1912
Avl II IJ l Ulllui j U/üO'. 3) X U11UA il UlHlaAUliaUlj 1U

adequate, and that, in accordance with the principles laid down 
m Hutch y v. London and Sortk Western li. Co. (1873), L.K.

VaxHORN 8 Ex. 221, and Phillips v. South Western li. Co. (1879), 4 
y.B.D. 406, 5 (j.B.D. 78, the judgment should be varied by
lixing the damages at $700, with costs, including the costs of the 
appeal, to be paid by the defendant.

Judgment below varied.

ONT. Re DENTON.

D. 0.
1912

(tularin Divisional Court. Howl. I.atrhfonl ami Miihllrton, 7.1.
1 prit IS, 1912.

April IK.
1. Wills ( 8 III II—88) —Dihtribvtios—Drcrabr ok lroatrr prior to 

tkntator.
Vnder a will directing the testator’s estate to lie sold upon tIn

dent h of his wife, certain legacies paid out of the proceeds and the 
remainder divided equally among all the testator’s brothers and sisters, 
and providing further that, if any such brothers or sisters died lie 
fore the linal division of the estate,, leaving lawful issue the share 
which the deceased brother or sister would have lieen entitled to. if 
living, should lie equally divided among the children of such brother -n 
sister, so that such child or children should take the portion which 
his or her. or their parent would have lieen entitled to. if living, the 
share of a sister who died after the execution of the will, but before 
the testator, belongs to her children surviving at the time of the final 
distribution.

| Hr Dm ton. 25 O.L.R. 505. reversed ; l.anphirr v. Burk (i860). :M 
1...I. fh. 050 at p. 056. applied: Christnphcrson v. Saylor, (1810). 1 
Mer. 320. and tirai/ v. Hannan ( 1843), 2 li tre 208. specially referred I - 
/re v. King (1852), 10 Bcav. 40. at p. 53. per Romilly. M.R., dis
approved.]

Statement Appeal by J. IT. Dickenson, representative of Naomi Dickon 
son. deceased, from the order of Riddell, J.. He Denton. 
O.L.R. 505. upon one of the questions submitted as to the con
struction of the will of John M. Denton, deceased.

The appeal was allowed with costs out of the estate.
The motion was by Eleanor Rolland, Edna Holland, and 

Isabella Rolland, infants, under Con. Rule 938, for an order 
determining certain questions arising upon the will of John M. 
Denton, deceased.

February 10. The motion was heard by Riddell, J., in the 
Weekly Court at London.

E. W. M. Flock, for the applicants.
M. D. Fraser, K.C., for all other beneficiaries.
J. P. Moore, for the executor.
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February 14. Riddell, J.:—John M. Denton died in March, 
1896, leaving a will dated in June, 1889—the provisions of which 
are as follows :—

“1 give devise and bequeath to my friends John W. Jones 
and William M. Moore of the City of Ixmdon Esquires all my 
real estate and remainder of my personal property of whatever 
nature or kind and wheresoever situated upon the following 
trusts.

“1. To sell and dispose of my real estate or any part thereof 
and to convert my personal property into cash as soon after my 
decease as my said trustees or the survivor of them may think 
proper so to do and until such sale to lease all or any portion 
of my said real estate.

“2. Out of the proceeds of my personal property to pay to 
the Protestant Orphans Home of Jsmdon Ontario the sum of 
three hundred dollars.

“3. Out of the remainder of the proceeds of my said personal 
property and of the proceeds derived from such sale ami leasing 
of my real estate as aforesaid to pay to my said nephew Edward 
A. Denton the sum of three hundred dollars.

“4. To pay to my sister Naomi Dickenson the sum of one 
hundred dollars per annum during the lifetime of my dear wife.

“5. To pay to my sister Mary Holland during the lifetime 
of my said wife the sum of one hundred dollars per annum.

“6. After payment of the legacies before mentioned and of 
my lawful debts I desire my said trustees or the survivor of them 
to invest the remainder of my said estate in good securities and 
to lease such portion of my property as shall not be sold and to 
pay the interest ami proceeds derived therefrom to my dear wife 
by quarterly payments during her life.

“7. After the death of my said wife to sell and dispose of 
all my real estate and property then unconverted and to pay 
to my sister Naomi Dickenson and to Mary Holland each the 
sum of five hundred dollars to divide the remainder equally 
amongst all my brothers and sisters including the said Naomi 
Dickenson and Mary Holland share and share alike.

“8. Should any of my brothers or sisters die before the 
final division of my estate leaving lawful issue then and in such 
case I desire that the share to which such deceased brother or 
sister would have been entitled if living shall be divided equally 
amongst the children of such deceased brother or sister so that 
such child or children shall take the portion to which his her 
or their parent would have been entitled if living.

“9. I appoint the said John W. Jones and William M. Moore 
the executors of this my will.”

The widow died on the 23rd November, 1910.
Naomi Dickenson died on the 17th July, 1892, leaving her 

surviving a number of children, eight of whom survived the

ONT.

D. C. 
1912

Re
Denton.

Riddell, J.
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testator, and seven are still living; others of her children died 
leaving children, and others leaving grandchildren.

Mary Rolland survived the testator, hut died before the 
widow. Some of her children died before her leaving children, 
and some of these children died leaving children.

Samuel Denton and William Denton, brothers of the de
ceased, died after the testator, but before his widow—Samuel 
leaving a number of children, some of whom have died leaving 
children, and William leaving one child, who also died before 
the widow.

Jethro Denton is still alive.
These are all the brothers and sisters of the testator, viz., 

(1) Naomi, (2) Mary, (3) Jethro, (4) Samuel, (5) William.
1. The first question is: “Has the annuity to Naomi Dicken

son given by the 4th clause lapsed, she having predeceased the 
testator? ”

Before the Wills Act, there can be no doubt that there was 
a lapse in such cases, and the Wills Act does not operate to pre
vent it in the present case. R.S.O. 1897, ch. 128, sec. 36*, applies 
only when the intended beneficiary is a “child or other issue 
of the testator.” This proposed gift, therefore, fails entirely. 
The fact that it is an annuity and not a fixed sum is immaterial : 
Smith v. Pybus (1804), 9 Yes. 566, at p. 575, per Sir William 
Grant, M.R.

2. The second question is as to the $500 left to her 
specifically in clause 7; and this question must be answered 
in the same way and for the same reasons.

3. The third question is: “Mary Rolland having survived 
the testator, and so having become entitled to the annuity under 
clause 5, but dying before the wife, what becomes of the annuity 
between the deaths of Mary Rolland and the widow?”

As far back as 1687, Lord Jeffries, L.C. (whose ability and 
merits as a Judge in purely civil matters have not received the 
recognition they deserve), in Gifford v. Goldsey (1687), 2 Vern. 
35, decided that if a man possessed of a term for years deter
minable on lives devises £20 per annum to J. 8. to be paid out 
of this estate, if the cestuy que vies should so long live, and J. S. 
die in the lifetime of the cestuy que vies, the annuity is payable 
to his executors during the remainder of the term.

In 1710, the Lord Keeper (Sir Simon Harcourt, afterwards 
Lord Harcourt, L.C.), in liawlinson v. Duchess of Montague 
(1710), 2 Vern. 667, held that in a bequest ot £50 per annum 
to his executors during the lifetime of the Duchess of Montague. 
th° wife of the testator, to be for the separate use of Mrs. R., 
when Mrs. R. died during the lifet ime of the Duchess, the annuity 
should be paid to the executors of Mrs. R., during the Duchess’s 
life.

•Now 1 Geo. V. ch. 57, sec. 37.
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The same learned Lord Keeper decided that in a devise of 
a lease to A. for life, A. to pay an annuity of £10 to B., her son, 
during her life—if the son B. died before A. his mother, the 
annuity still continued during A.’s life and became payable to 
the executors of B.: Lock v. Lock (1710), 2 Yern. 666.

Lord Hardwicke, L.C.,followed the first-mentioned case (seealso 
1 Rolle’s Ahr. 831, pi. 5) in Savery v. Dyer (1752), 1 Dick. 102,
1 Ambl. 139. There R. D., by will, gave to J. S., a kinsman, 
during the natural life of his executor, one annuity or yearly 
sum of £50 to be paid him by his executor. .1. S. died; the plain
tiff was his executor; and it was adjudged that the plaintiff was 
entitled to the annuity during the lifetime of the executor. In 
the report in Dickens the Lord Chancellor is made to say: “If 
a personal annuity is given to A., it shall go to him for life only.” 
No such expression is found in Ambler’s report.

The expression was quoted in argument in In re (brd (1878), 
9 Ch.D. 667, at p. 671, thus: “As to the annuity, that was a 
gift to the son for his personal advantage, and it could not be 
made to extend to a period beyond his life: Savery v. Dyer:1' 
but this argument was not acceded to by Vice-Chancellor Hall: 
and the Court of Appeal (1879), 12 Ch.D. 22, supported the 
Vice-Chancellor’s decision. In that case there was a provision 
that A., if he should attain the age of twenty-one years, should 
Ik* paid £40 annually from his majority to the death or marriage 
of the widow. He attained the age of twenty-one years, and 
died in the lifetime and widowhood of the widow. Hall, Y.-C., 
9 Ch.D. at p. 673, says: “I must give full effect to the language 
of the will, and I hold that the annual payment of £40 was to 
continue and that it is now payable to his legal per
sonal representative during the lifetime of the widow or her 
widowhood.” James, L.J., says, 12 Ch.D. at p. 25: “It has 
never lieen doubted that the gift of an annuity for a term or 
pur autre vie is a gift to the annuitant and his personal reprr- 
sentativcs during the term or the life of the cestui que vie.” 
Baggalay, L.J., was at one time disposed to think that it was 
intended only for the personal enjoyment of the son (A.). “But, 
on further consideration, 1 have come to the conclusion that 
there is no such limitation.” Thesiger. L.J., concurred.

Lewes v. Lewes (1848), 16 Sim. 266, is another very strong 
case. The testator directed the executors to pay £300 per annum 
toward maintenance, clothing, and education of all and every 
the children of his eldest son, in equal shares, during the son's 
life. The son had three children, all of whom attained the full 
age of twenty-one years—then one died, and the others claimed 
that, as he had no further need for “maintenance, clothing, and 
education,” they should have all the annuity. But the Vice- 
Chancellor (Shadwell) held that the personal representative of 
tla* deceased child was entitled to be paid one-third of the £300 
during the lifetime of the father (the eldest son of the testator).
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The same rule is laid down in Ailwood v. Alford (1866), L.H. 
2 Eq. 470. “A gift of the income to arise from a fund during 
the life of A. to B., for his maintenance, is an absolute gift to 
B., his executors and administrators, during the life of A., and 
is not confined to the joint lives of A. and B.:" per lord Romilly, 
M.R.

The authorities are perfectly clear and are consistent in the 
one sense from the earliest times—and I am bound by them to 
hold that the personal representatives of Mary Holland are en
titled to the 8100 a year from her death till the death of tin- 
widow.

4. “Mary Holland having survived the testator, but dying 
before the wife, what becomes of the $">00 legacy to her, con
tained in the 7th clause?"

That the rules of vesting applicable to liequests of pcrsemaltx 
also apply to realty directed to lie converted, is quite clear: 
Theobald, Can. ed., p. 580 ad fin. One of these1 rules is: When 
the only gift is found in the direction to pay (as in this instance 
and the )M>st|Huicmcnt is merely on account of the pre>|M*rty, a>. 
for example, if there Im- a prior gift for life, the gift in remainder 
vests at once: In re Bennett's Trust (1857), 3 K. A- ,1. 280; Strother 
v. Button (1K57), 1 l)e(l. A .1. 675; Parker v. Smrerhy (1853 . 
17 Jur. 752; Adorns v. Rotxirts (1858), 25 Beav. 658: but tin 
vesting is |>ost|>nncd if the payment be deferred for reasons 
personal to the legatee: Hanson v. Graham (1801), 0 Yes. 23!'. 
Locke v. ! Aimin' (1867), L.H. 4 Kq. 372.

Smell v. Dee (1708), 2 Salk. 415, is an anomalous ease and ha- 
no bearing upon the present will.

1 think that the legacy vested at the death of the testator, 
and the $500 is to the |M-rsemal representative of Marx
Holland.

5. “Are the children of Naomi Dickenson" (who died a- 
we have seen In-fore the testator) “entitled to share, under tin 
provisions of clause 8, in the remainder of the fund formed under 
clause1 7?"

It is to lie observed that the gift to children is substitutionarx 
and not substantive—the testator docs not say “to my brothers 
ami sisters then living and the children of those1 then de-ad," but 
the- chilelrcn are- hene-ticiarie-s out of that which the pare-nt would 
have re-ceive-d if living.

In Ive v. King (1852), 16 Beav. 46, Kemiilly, M.R., said 
(p. 53): “If a testator give a legacy to a class of persons, such 
as the chilelren of A., and gen-s on to provide, that in case- of tin 
ele-ath of any one of the chilelren of A. In-fore the period of di 
tribut ion, the issue of such chilel shall take their parent’s share, 
such issue cannot take, unle-ss the parent might have taken; 
and consequently, if a child of A. lie ele-ad at the- elate of the- v ill
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or at the death of the testator, the issue of that child cannot 
take anything." And he quotes Coulthurst v. Carter (1852),
15 Heav. 421 ; Peel v. ('allow (1838), 9 Sim. 372; Waugh v. Waugh 
11833), 2 My. A: K. 41; Christopherson v. Xaylor (1816), 1 Mer. 
320.

The same rule is laid down in Congreve v. Palmer (1852),
16 Heav. 435, by the same learned Judge.

In In re Potter's Trust (1860), Lit. 8 Kq. 52. there was a 
liequest to the testator's “nephews and nieces in
equal shares," and, in the rase of the death of any of these leaving 
issue, such issue were to take the share the deceased parent 
would have taken if living. Malins, \ regretting such cases 
as Christopher son v. X ay lor, “by which the testator's intention 
has Urn totally frustrated, when a yielding to a common sense 
view would have carried it out," and following what he “must 
call the rational construction," holds that a child of a nephew 
or niece who was dead at the date of the will is as much entitled 
to take as the child of a nephew or niece who died after that 
time, but U-fore the testator, and that in Uith cases the child 
will be substituted for its parent."

This case is explained in In re Hotchkiss's Trusts (i860), 
Lit. 8 Kq. 643, where James, Xsays: “In In re Potter's 
Trust, and the cases which it followed, words occurred which 
were sufficient to satisfy the Court that the gift was not a gift 
to a class, followed by a substitution of other |>ersons for dying 
members of that class; but that it was a gift which. u|niii fair 
principles of construction, could be made out to consist of a gift 
to two classes ; first, to one class of children or nephews; and then 
to the issue of another elass of children or nephews." The 
learned Vice-Chancellor goes through the eases, and holds that 
Christopherson v. Xaylor is still of authority.

But, while the cases upon which Ire v. King is based have 
lieen attacked, I cannot find that the ease itself has been ques
tioned or the principle which 1 have quoted disapproved, but 
the reverse.

Lmgliefore this, in a case of Thornhill v. Thornhill (1819), 4 
Madd. 377, the will contained a direction that certain land should go 
to the wife for life, Ik* sold as soon as might Is* after her decease, 
and the money arising therefrom equally divided among the 
nephews and nieces of the testator “the children of such as 
should be then dead standing in the place of their father and 
mother deceased." Certain of the nephews and nieces died 
during the tes*rtor's lifetime leaving children, and the question 
was, did thei» 11 ildrcn take? Sir John L-ach, V.-C., held that 
the gift “must necessarily In* confined to nephews and nieces 
living at the death of the testator, and that they were to take 
only if they survived the wife; and that if they died after the
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0NT testator and before the wife, then their children were to stand
D q in their place.”
1012 This case was approved and followed by North, J., in In re

Hannam, [1897] 2 Ch. 39, the last case I have seen on the point. 
Denton. The learned Judge points out that in Smith v. Smith (1837).

— 8 Sim. 3f>3, 357, the Vice-Chancellor (Sir Lancelot Shad well) doe-
Biddeii. j. nay, "I think that the decision in Thornhill v. Thornhill is wrong,”

but that he gives no reasons whatever. North, J., finishes his 
judgment (p. 47): “1 do not find Thornhill v. Thornhill im
peached by any decision, notwithstanding that in Mr. Jarman V 
valuable hook it is said that it has not been favourably received 
and Sir John Romillv always regarded that case as rightly d« 
cided.”

This line of decisions shews how dangerous it is to allow 
what one may consider to lw» common sense to Ik» the final test 
in the determination of the meaning of a will, alluring as such 
a course may he and is. The difficulty is, that what one Judge 
considers “common sense"—far removed from its original mean
ing as that much abused term is—is not even common sense, 
let alone sense, to another. My common sense is like that of 
Malins, V.-C., and tells me that, if a legatee is dead at the date 
of* the making of the will, he is dead at the date of the death of 
the testator : but it seems that this is not law. And my common 
s 'nse tells me that when an annuity is left for the maintenance, 
clothing, and education of A. for the life of B., when A. dies and 
no longer can make use of money for maintenance, clothing, 
or education, the annuity should cease, though B. continue to 
live. But that is not law either. So my common sense tells 
me that in the present case Naomi, who was dead at the time 
of the death of the testator, died "before the final distribution 
of" the estate. But the law says that this is not so.

I am hound by authority to hold that Naomi's descendant * 
do not share in the fund bequeathed by clause 7.

6. The remaining question is: "Do the children of tho* 
children of the deceased brothers and sisters take in competition 
with their uncles and aunts!”

It is perfectly clear law that the word "children” does not 
include grandchildren : Badrliffi v. Buckley (1804), lOVes. 19 » 
Moor v. Baisbrck (1841), 12 Sim. 123; Pride V. Fooks (1858 
3 De O. & J. 252; lliyyins v. Damon, [ 1902] A.C. 1 ; Be William 
(1903). 5 O.L.R. 345; In r< Clark (1904), 8 O.L.R. 599; Paradis 
v. ('ampin II (1883), 6 O.R. 632 ; Bogin v. Carmichael (1892 
21 O.R. 658 ; Murray v. Macdonald (1892), 22 O.R. 557 ; unless 
indeed, the circumstances are such that, unless it docs, it is 
meaningless : Berry v. Berry (1861), 3 Giff. 134 ; Fenn v. lhaH> 
(1856), 23 Beav. 73; Loriny v. Thomas (1861), 1 Dr. & Sm. 497 
Be Kirk (1885), 52 L.T.R. 346; In rc Smith (1887), 35 Ch.D

___
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558; Morgan v. Thomas (1882), 9 Q.B.D. 643. at |>. 646. per 
Jewel. M.R.

There is nothing in law or in philology to prevent grand
children, or even more remote descendants, being called 
“children”—the “children of Israel” are far removed in time 
and number of generation from their father Israel. But this is 
done in interpreting wills only where it is reasonably necessary 
to give sense or consistency to the will.

In the present instance there is no such necessity. If any 
brother or sister die before the final division of the estate, i.r., 
before the death of the wife (see Thornhill v. Thornhill, ul supra), 
“leaving lawful issue,” his or her “children” are to take. 
“Issue" is. of course, generic and covers all the lineal descendants 
in infinitum, including grandchildren—but the provision is not 
that the share shall go to such issue, but to the “children,” so 
that such child or children (not “such issue”) shall take the 
portion to which his. her, or their parent would have been en
titled if living. And the use of the word “parent,” instead of 
“ancestor,” seems to make the interpretation I am giving still 
more likely—although, of course, “parent” is not uncommonly 
used of a more remote ancestor than father or mother.

We are able to give every word of the will its primary proper 
meaning by this interpretation, whereas that claimed for the 
grandchildren would require a wrench to be given to the meaning 
of liotii “children” and “parent.”

The grandchildren do not take in competition with the 
children. The same interpretation, I may add, has been put 
upon the word “children” in our Statute of Distributions : Crow- 
Hier v. Cawthra (1882), 1 O.R. 128; and in policies of insur
ance, etc.. Murray v. Macdonald, 22 O.R. 557. There will be 
judgment accordingly.

ONT.
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Costs of all parties out of the estate ; the executors’ between 
solicitor and client.

April 3. The appeal was heard by a Divisional Court com
posed of Boyd, C., Latciiford and Middleton, JJ.

T. G. Meredith, K.C., for the appellant. The question for Argument 
decision arises under the 7th and 8th clauses of the will, and is, 
whether or not the children of Naomi Dickenson, who died after 
the date of the will, but predeceased the testator, are entitled to 
share in the remainder of the fund formed under clause 7—in 
other words, whether the gift under clause 8 is su list i tut ionarv 
or substantive. The learned Judge in the Court below held that 
the gift was substitutionary only, and aecordingly excluded the 
children of Naomi, considering that he was bound by the prin
ciples and authorities cited by him, although the contrary view 
appeared to him to be more agreeable to common sense. The
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law is stated in Theobald on Wills, 7th ed., p. 671, and it is 
submitted that the appellant’s case is supported by the principles 
there laid down, which are not affected by the cases cited on 
behalf of the respondents. In Thornhill v. Thornhill (1810), 4 
Mndd. 377, relied on by the learned «Judge, the language is not 
the same as here, and that case has been disapproved of in 
Smith v. Smith (1837), 8 Sim. 353, per Shad well, V.-C., at p. 
357. In re Potter’s Trust (1869), L.R. 8 Eq. 52, which the 
learned «Judge says is explained in In re Hotchkiss's Trusts 
(1869), L.R. 8 Eq. 643, is in our favour and is good law to-day, 
and the appellant’s ease is even stronger. In rc IIannum. 
[18971 2 Ch. 39, has been referred to as against our contention, 
but falls far short of justifying such a conclusion. [Middleton, 
♦T., referred to lie Fleming (1004), 7 O.L.R. 651.] Re
ference was made to Cort v. Winder (1844). 1 Coll. 320, 
and to Loring v. Thomas (1861), 1 Dr. & Sm. 407, where Chris- 
tophrrson v. Naylor (1816), 1 Mer. 320, is distinguished ; also 
to In rc Woolrich (1879), 11 Ch. I). 663. The appellant relies 
on Loring v. Thomas, which has never been disapproved, as 
giving the principle on which this case should he decided.

.1/. D. Fraser, K.C., for the beneficiaries under the will other 
than Naomi Dickenson, relied upon the judgment of Riddell, 
J., and the cases there cited, and the principle laid down in the 
line of authorities from Christophcrson v. Naylor, in 1816. to In 
rc llannam, in 1897, as shewing that where the gift is. as here, 
by way of substitution, the children of a person predeceasing 
the testator are excluded. He referred to Re Finning, supra: 
Rc Williams (1903), 6 O.L.R. 345; In re Clark (1904), 8 O.L.R 
599. In re Potter’s Trust, supra, on which the appellant relies, 
cannot Is* treated as a binding decision, and James, V.-C., dis
cussing that case in In re Hotchkiss’s Trusts, supra, holds that 
Christophcrson v. Naylor is still an authority. It may be ad 
milted that the appellant’s ease t to sympathetic feeling,
but the law is the other way.

Joseph Montgomery, for the executor, took no part in the 
argument, but stated that his <bent would not be sorry if what 
had been called the “commoi sense” view of the case should 
prevail.

Meredith, in reply, argued that Loring v. Thomas covered 
the case, and had not l»een overruled. He referred to In r< 
Metcalfe, [1909] 1 Ch. 424, in which the Loring case was 
followed.

April 18. Boyd, C. :—The 7th and 8th clauses of the will are 
these:—

(7) After the death of my wife to sell property and pay to 
sister Naomi and to Mary $500 and to divide the remainder

D3D
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equally amongst all my brothers and sisters, including Naomi 
and Mary.

fS) Should any of my brothers or sisters die before the final 
division of my estate leaving lawful issue then and in such ease 
1 desire that the share which such deceased brother or sister 
would have been entitled (to) if living shall be divided equally 
amongst the children of such deceased brother or sister so that 
such child or children shall take the portion which his or her or 
their parent would have been entitled (to) if living.

Upon questions submitted to the Court touching the proper 
construction of John M. Denton’s will, the fifth one was this : 
Are the children of Naomi entitled to share, under the provi
sions of clause 8, in the remainder of the fund formed under 
clause 7 of the will ?

The Judge’s answer is that these children are excluded. 
From this the present appeal is lodged.

The important dates are these. The will of the testator was 
dated and made the 24th June, 1880. The sister of the testator, 
Naomi, died in 1802. leaving children. The testator died in 
1800. His widow died in 1010. At that time in 1010, his estate 
became finally divisible upon the death of the life-tenant. 
Naomi died before this final division; she also died before the 
testator; hut the important point which appears to have been 
passed by uneonsidered is, that she was alive at the date of 
the will, and formed then one of the class cn "*s of sharing in 
the residue, when it should fall to be divided. The learned 
Judge, applying the solvent of “common sense.” thought the 
testator intended to benefit the children of Naomi, but was com
pelled by authority to decide the other way. But, bearing in 
mind the cardinal fact that the sister was alive at the date of 
the will, there appears to he comparative concord in the later 
case-law in favour of the bequest to the children being well and 
legally bestowed.

Grant, M.R., in Christopherson v. Naylor, 1 Mer. 220 
(1810), laid down the proper method of inquiry. Who are the 
primary legatees? Who arc e»i " * of taking in the first place 
by the terms of the will ? Having found these, then the repre
sentatives or issue of these are by the will made to stand ns sub
stitutes in place of the original legatee who had died. Whether 
the time of death be before the death of the testator or the 
tenant for life or the period of distribution does not matter, so 
long ns you find the primary legatee having capacity to take 
named in the will. This was in 1810: and in 1842 an accur
ate Judge summonsed the state of decision on this point 
in Gray v. Carman (1843), 2 Iiarc 208: “It has, indeed, been 
made a question, whether the capacity of the primary 
legatee (at the date of the will) to take the legacy was alone
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sufficient, whether such legatee must not survive the testator, 
become a legatee in esse, and not have been a legatee in 
posse only to entitle his issue to claim in substitution . . .
But later cases appear to sanction a more liberal, though still a 
literal, construction of language like that I am considering. And 
it has been held, that the issue of a person primarily pointed 
out as the object of a testator’s bounty, and living at the date of 
the will, may take in substitution for that party dying in the 
lifetime of the testator” (citing cases) ; and the Vice-Chancellor 
(Wigram) ends by saying—“A construction which is certainly 
fortified by very important analogies:” p. 271.

The gloss of Sir John Romilly in Ivc v. King (1852). 16 
Beav. 46, at p. 53, cited in the judgment below, 25 O.L.R. at 
p. 511, and founded upon the eases he refers to, appears to he 
too wide: as Coulthurst v. Carter (1852), 15 Beav. 421, was a 
case where the parent was dead at the date of the will; so was 
"Waugh v. Waugh (1833), 2 My. & K. 41 ; and so was Peel v. 
Cation' (1838), 9 Sim. 372; and the last case cited by the Master 
of the Rolls, Romilly, Christophcrton v. Naylor, I have already 
referred to as being on tin» same state of facts. Congreve v. 
Palmer (1852), 16 Beav. 435, was in like manner a case where 
the sister was dead at the date of the will, and had, therefore, 
no capacity to take ami did not take by the terms of the will.

In re Potter's Trust, L.R. 8 Eq. 52, is quoted in the judg 
ment under appeal, and Malins, V.-C., there affirms the law to 
be on reason thus: “Wherever there is a gift to a class, with a 
gift by substitution to the issue or children of those who shall 
die, the children take what their parents would have taken if 
living at the testator’s death, without regard to the question 
whether the parents died before or after the date of the will.'" 
That is an unquestioned statement of law, so far as relates to 
parents dying after the date of the will, hut it has provoked con 
troversy ns to those who were dead at the date of the will. On 
this head it seeks to controvert Christopherson v. Naylor, but on 
this branch of the inquiry we have no concern in order to dis 
pose of the present appeal. The controversy is raised in In r> 
Hotchkiss's Trusts, L.R. 8 Eq. 643, 650: hut the ease itself is an 
express decision that where the gift is to a class of persons 
living at the date of the will, the children of those who died lx 
tween the date of the will and the testator are entitled.

Thornhill v. Thornhill, 4 Madd. 377, is apparently an ofl' 
hand decision of the Vice-Chancellor, who had the reputation of 
determining without hearing, and is but meagrely reported 
The case seems to have turned on the language of the will gix 
ing the children the share of the parent; and, as the parent died 
in the testator’s lifetime, lie never had a share to transmit to th« 
children ; and on this ground it may lie supported, and it is so
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treated by Mr. Theobald : see Theobald on Wills. 7th ed., p. 671. 
And he distinguishes it from eases where (as in the present will) 
what is given to the issue is the share or portion which a member 
of the class would have taken if he had lived, in which the sub
stitution operates as regards a person who dies in the testator’s 
life but who was alive at the date of the will. Thornhill v. 
Thornhill is approved and followed by North, J., in In rc Han- 
now, f 18971 2 Oh. .'19; but it has not otherwise been received 
with favour; and both eases are any way clearly distinguishable 
from this ease, where the testator’s language expressly provides 
for the ease of one dying before getting or being entitled to any 
share prior to the final distribution.
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The point is thus put by Kay, J., in In rr Webster’s Estate 
(1883), 23 Ch. 1). 737, 739; “Where there is a gift to a class 
and then a substitutionary gift of the share of any one of the 
class who should die in the lifetime of the testator, no one can 
take under the substitutionary gift who is not able to predicate 
that bis parent might have been one of the original class, and 
consequently if the parent was dead at the date of the will, 
and therefore by no possibility could have taken as one of the 
original class, his issue are not able to take under the substitu
tionary gift.”

Rut I favour the construction of this will as one in which the 
gift is not strictly of substitutionary character, but as present
ing two classes of original legatees : one, the primary legatees, 
the brothers and sisters of the testator who are alive at 
the time of final distribution after the death of the testator’s 
wife ; the other, the secondary legatees, consisting of the issue or 
the children of any of the primary legatees who may die leav
ing issue before the period of final distribution. I would adopt 
and apply the language of Kindersley, V.-f\, as used in Lan- 
phier v. It nek (1865), 34 L.J. Ch. 650, 656; “The gift is to 
two classes of objects, to such nephews and niece® as shall he 
living at a given time, and to the issue of such nephews and 
nieces as shall be dead at that time. Is that an original gift to 
the issue, or a gift hv substitution T Clearly an original gift to 
them. It is true you may say in a sense they are substituted 
for their parents, because they take the share respectively 
among them which their parent would, if he had come under 
the first class, have himself taken, and in that sense (but that 
is not the accurate and proper sense) you may say that there is 
a substitution ; but it is as much an original gift to the issue of 
such of the nephews and nieces as shall have died Ik*fore the 
tenant for life” (or the period of distribution) “as it is an orig
inal gift to such of the nephews and nieces as shall Is* living at 
the death of the tenant for life” (or other fixed period).
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I find no authority preventing us from giving effect to the 
clear and obvious meaning of the testator, that the children of 
his sister should take the share intended for their parent had Bin- 
been alive. The whole field of testamentary interpretation in 
this regard has been broadened, and, if 1 may say so, humanised, 
by the exposition of the subject by the Lords in Barraclougk v 
Cooper (1905), as reported in a note to the case of In re Lam 
bert, [1908] 2 Ch. 117, at pp. 121-126. They repudiate any 
canon of construction beyond the fact that enough is found 
in the language of the instrument to shew what was the mean
ing of the testator. And Lord Macnaghten quotes with emphatic 
approval the words of Vice-Chancellor Kinderslev in Lorinq v 
Thomas, 1 Dr. & Sm. 510, as follows : “Now, of course the ques
tion is one of intention, and it is obvious that in cases of this 
kind a testator may mean to include as objects of his bounty, or 
he may mean to exclude, the issue of the predeceased children 
When a testator directs that issue shall represent or stand in the 
place of or be substituted for a deceased child, and take tin- 
share which their parent would have taken if living, he may 
intend such representation or substitution to apply only to tin- 
case of the child dying subsequently to the date of his will and 
before the time of his own death ; or he may mean it to extend 
also to the case of the child who was already dead at the date 
of the will. The solution of the question, which of the two In
intended, must of course depend on the language he has used 
in indicating such representation or substitution. lie may use 
language of such restricted import as to be inapplicable to any 
children but such as arc living at the date of the will. But if 
he uses language so wide and general as to be no less applicable 
to a predeceased child than to a child living at the date of tin- 
will. then the direction as to such representation or substitution 
must be held to embrace both.”

The House of Lords have in effect given their sanction to 
the vigorous words of James, V.-C., in Habcrgham v. Ri<l> 
halqh (1870), L.R. 9 Eq. 395. He says (p. 400): It was con 
tended by Mr. Kay that a gift to A., and a class of persons, is 
also a gift to a class, and that with regard to that class this rule 
has been laid down : that in order to determine the class you 
must take the persons who answer the description at the death 
of the testator. That implies that where there is a gift to n 
class, that means a gift to such of the class as shall be living at 
the death of the testator; and it follows that no one memL-r 
of the class who may have died in the lifetime of the testator 
will be entitled. That reasoning is a very good illustration of 
the process by which in this Court we have established a body of 
dogma, and developed a whole code of artificial rules, according 
to which a testator’s will is treated as if it were something



written in cypher, and incapable of being construed except by 
those learned persons who have the key of the cypher. Never
theless, sometimes the Court is enabled to determine questions 
arising upon wills according to the rules of common sense; either 
by playing off one rule against another, or by resorting to some 
general rule of construction which controls the rest.” And the 
Vice-Chancellor proceeds to act accordingly.

A case of He Fleming, 7 O.L.R. 651, decided by Mr. Justice 
Street, supports the view taken on this appeal.

I agree with my brother Riddell a to the meaning of the 
testator; and I do not read the authorities cited as going to 
interfere with the operation of common sense in the construc
tion of the testator’s language.

I rather favour giving costs of this appeal out of the estate.

Latch ford, J. :—I agree.

Middleton, J. :—I entirely agree. Lindley, L.J., in In re 
Palmer, [1893] 3 Ch. 369, in dealing with a case where the Judge 
of first instance bad thought that he was precluded by prior de
cisions from giving effect to the testator’s intention, uses words 
peculiarly apt here (p. 373) ; “The result in all these cases 
has been, in my opinion, to miss the intention as expressed, and, 
unfortunately, to defeat it without sufficient grounds. This line 
of cases affords a striking illustration of the mischief done by 
construing one will by paying too much attention to decisions on 
other wills. Rules of law must be attended to ; but if in any ease 
the intention of a testator is expressed with sufficient clearness 
to enable the Court to ascertain it, the Court ought to give effect 
to it in that case, unless here is some law which compels the 
Court to ignore it; and the mere fact that in other wills more 
or less like it other .lodges have not been satisfied as to the inten
tions expressed in them, is not sufficient ground for defeating 
an intention where the Court holds it to be sufficiently expressed 
in the particular will which it is called upon to construe.”

Quite apart from cases, the language of the testator here ad
mits of no possible doubt. The testator has directed the pro
perty to be set apart and held during the lifetime of his wife. 
I pon the death of the wife, it is then to bç divided equally 
amongst all bis brothers and sisters, including Naomi Dicken
son, who is expressly named ; and the testator then provides that, 
should any of his brothers or sisters die before the final division 
of his estate, leaving lawful issue, the share which the deceased 
brother or sister would have been entitled to, if living, shall go 
to the children of the deceased brother or sister.
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ONT. The will as to persons speaks from its date. Naomi died 
U (. during the testator’s lifetime. I can find no warrant for read- 
1912 ing into this will a provision which would exclude her children
----- from sharing because she predeceased the testator. This would

Denton ^ c^ear^ contrary to the express intention of the will. The 
analysis of the cases by my Lord makes it plain that there is no 

Middleton, j. authority compelling us to do violence to the testator’s language 
and frustrate his intention.

Appeal allowed; costs out of the estate.

QUE. BOUTIN v. CORONA RUBBER COMPANY.

Quebec Superior Court, Laurendeau, J. April 9, 1912.
1. Master and servant (8 II A—35)—Existence of relationship or

MASTER AND SERVANT—WORKMEN S COMPENSATION ACT, QUEBEC.

The Workmen's Compensation Act ( Quebec ) presupposes the exist 
ence of a legal contract for the hire of services between employer and 
workman.

2. Master and servant (f II A3—58)—Injuries to infant employee— 
Industrial Establishments Act (Quebec) —C.C. (Quebec> 
Ml 10SS.

Where a minor under fourteen years of age is illegally employed in 
an industrial establishment contrary to the provisions of the Quebec 
Industrial Establishment* Act. there is no legal contract for the 
hire of his services, and if the minor sutlers personal injurie*, hi* re
medy lies in an action for damages at common law (art. 1053 C.C.) 
and not in an action under the Workmen's Compensation Act.

statement Tins is n motion by the defendants by way of exception for 
the dismissal of the action on the ground that the plaintif)’ 
should have proceeded under the Workmen’s Compensation Act. 
instead of by an ordinary action.

The motion was dismissed with costs.

Archamheault, Babillard, Julien tf* Btrard, for the plaintiff.
Busterd d- Lane, for the defendant.

Lsun•miran. j. Laurendkau, J. (translated) :—By its motion by way of 
exception to the form, the defendant asks for the dismissal of 
the action on the ground that the plaintiff should have proceeded 
under the Workmen’s Compensation Act, instead of proceeding 
by means of an ordinary action. The plaintiff, both personally 
and in his quality of tutor to his minor son, Maurice, who is 
twelve years old, claims from the defendant the sum of 
$10,035.00 for damages resulting from an accident of which the 
child was a victim while he was in the defendant’s employ in 
an industrial establishment governed by the Quebec Industrial

s. c.
1912

April Ü.
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Establishments Aet. The defendant employed the child con
trary to law, without being furnished with a certificate of the 
child’s age and without a certificate that he could read and write. 
Cutler the Quebec Industrial Establishments Act (art. 3833 
tt stq. of R.K.Q. 1909). an employer lias no right to employ a 
child under fourteen years of age in establishments governed by 
the Act. This Act is a matter of public order and those who 
contravene it are liable to a fine. The Workmen’s Compensation 
Act necessarily presupposes the existence of a contract for the 
lease and hire of services between the employer and the work
man and the employer’s obligation to indemnify the workman in 
case of accident is contractual. In the present instance the 
pretended contract for the lease and hire of services between the 
minor child and the defendant is absolutely null and never 
had any legal existence because it was made contrary to a law 
of public order. For this reason the remedy which opens in 
the plaintiff’s favour for reparation of the damages suffered is 
the remedy at common law.

The defendant’s exception to the form is dismissed with 
costs.

Exception dismissed.

QUE

s.c.
1912

C'OROXA 
Rubber Co.

Laurendeau. J.

CANADIAN GAS POWER AND LAUNCHES Limited v. ORR BROTHERS nNT 
Limited.

Ontario lliqh Court. Trial before Royil, C. June 7, 1912.
1912

1. Sale (| III C—74a)—Lies of vendee for purchase money paid-Res- _
cission of contract—Default of vendor. .lime 7.

A vendee of chattels, upon rescission of a contract of sale for the 
default of the vendor, hnn a lien thereon for the purchase money he 
has paid on the contract, which lien is not displaced by the recovery 
of a judgment against the vendor for the amount so paid.

f H irai union V. Clay, 3 Defî. .Î. & S. 558, referred to.]
2. Judgment (| III B—210)—Lien of vendee for purchase money paid

—Contract rescinded by default of vendor—Insolvency of 
vendor.

Where, upon the rescission of a sale of a chattel for the default 
of the vendor, a judgment was given the vendee for part of the Hir- 
chase money lie had paid the vendor under the sale contract w ilch 
did not provide for a lien therefor on the property, the vendee in an 
action brought after the vendor’s insolvency to recover possession of 
the chattel from the vendee may he declared to have a lien thereon 
for the payments so made, and such lien may lie realized by sale of 
the chattel after due notice.

Action to recover possession of an engine and other articles statement 
and for damages for detention.

The judgment of the Court of Appeal, in a previous action 
between the same parties, affirming the judgment of Clutb, J., 
at the trial, is reported Canadian Gas Cower and Launches Ltd. 
v. Orr, 23 O.L.R. 616.
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The present action was tried before Boyd, C., without a 
jury.

G. TI. Watson, K.C., for the plaintiffs.
It. McKay, K.C., for the defendants.

Boyd, C. :—The sale of the engine, etc., was rescinded by 
the Court because of the default of the vendors. At the date 
of the action to enforce the contract, part of the price had been 
paid by the purchaser, to the extent of $500 ; and it was found 
by Mr. Justice ('lute that the vendors had made default, and 
had no locus standi to sue for the balance of the price; and 
the action was dismissed. Judgment was given for the return 
of the purchase-money already paid, and also for damages and 
costs. This judgment has been affirmed after two successive 
appeals to the higher Courts. At the trial the Judge said that 
the engine should be returned ; but, as he tells me, this was on 
the supposition that the judgment against the vendors would be 
paid. The vendors had, pending action and before the trial 
and judgment, gone into liquidation ; but the liquidator, quoad 
this contract, stands in the shoes of the insolvents, the vendors.

Had the learned trial Judge then been asked to frame his 
judgment so that the redelivery of the engine should be con
ditional on the repayment of the $500 paid as part of the 
price, he would (as he informs me) have so ordered. This is 
based upon the assumption that the purchaser had a lien for 
the purchase-money paid, the contract having gone off through 
no default of the purchaser ; which is. 1 think, well-settled law. 
even in th «se of chattels ; and it is not displaced or disturbed 
by the me *cov<irv of judgment : see, in addition to the cases 
cited, Sivaihaion v. Clay, 8 DcO. J. & S. 558. In the case of 
Scrivener v. Great Northern It. Co., Ill W.R. 388, the Judge 
says that the lien may be displaced by proving in bankruptcy 
after judgment has been recovered ; but his remark applies to 
cases where the creditor has come in and proved, not disclosing 
the lien. There is no such complication in this case; and the 
mere recover)' of judgment does not extinguish the lien. Th 
defendants are still entitled to hold their lien and to have it 
realised by sale of the property after due notice.

That relief may be given now, to end further applications 
to the Court: it should have been sought and would have been 
provided for by Mr. Justice Clute.

This new action is misconceived; but, as no objection was 
taken to the method in the defence, and as relief is now given 
to the purchasers, 1 think the best course is to give no costs 
of this action to either party.

Judgment for defendants.
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MORGAN v. JOHNSON. ONT.

Ontario Court of Appeal, Mohs, C.J.O., (/arrow, Maclarcn, Meredith, and C. A.
Magee, JJ.A. June 28, 1912.

1. Principal and agent (§ 11 A—8)—Sale ok land hy agent in his own t-----
name—Authority of agent—Liability of principal. •Tune 28

The agency of one who in his own name entered into nn agreement 
for the sale of land lie was duly authorized to sell, may lie shewn, in 
order to bind his principal, in an action against the latter for specillc 
jierforinanco of the agreement.

[J/oryan V. Johnson, 3 O.W.N. 297, 20 O.VV.R. .">09. ailirmed on 
appeal.]

2. Principal and agent (S II A—7)—Power of attorney—Sale of land
BY AGENT—-ENFORCEMENT BY PURCHASER AGAINST PRINCIPAL.

Notwithstanding it was stipulated in a power of attorney, under 
which an agent had authority to make a sale of land lielonging to his 
principal, that any sale should he for “and in the name of" the prin
cipal a contract entered into by the agent in his own name is en
forceable by the purchaser against the principal.

3. Principal and agent ( 8 11 A—7)—Apparent authority of agent.
Whenever the very act of the agent is authorized by the terms of 

the power, i.c., whenever, by comparing the act done by the agent with 
the words of the power, the act is itself warranted by the terms 
used, such net is binding on the constituent as to all persons dealing 
in good faith with the aynt, and the persons so dealing are not 
lsiund to inquire into facts aliunde.

[Urgant v. I.a Banque du Peuple, [1893] A.C. 170. applied; West- 
field Bank v. (’omen, 37 N.Y. 322, specially referred to.]

4. Evidence (8 II El—142a)—Proof of undisclosed agency—Statute
of Frauds.

It is competent to shew that one or both of the contracting parties 
were agents for other persons, and acted as such agents, in making 
the contract, as to give the lie ne lit of the contract on the one hand to. 
and charge with liability on the other, the unnamed principals; and 
this, whether tin* agreement lie or lie not required to Ik- in writing by 
the Statute of Frauds; such evidence in no way contradicts the writ
ten agreement.

[ItosKitcr v. Miller, 3 App. Cas. 1125; Met'lung v. McCracken. 3 
O.R. 596; McCarthy v. Cooper, 12 A.It. (Ont.) 286, specially referred 
to.]

5. Evidence (8 VIM—586)—Contract—Parol proof of agency.
Parol evidence may be given to shew that a contract is binding not 

only on those whom, on the face of it. it purports to bind ; but that it 
also binds another, by reason that the act of one of the contracting 
parties in signing the agreement was in fact done as the agent of aucli 
other and is in law the act of the principal.

[Itossiter v. Miller, 3 App. Cits. 1125, specially referred to.]

Appeal by the defendants from the judgment of Mclock, statement
C.J.Ex.D., Morgan v. Johnson, 3 O.W.N. 297, 20 O.W.R. 509.

The appeal was dismissed.

The judgment appealed from is as follows :

Mulock, C.J.Ex.D.;—Briefly the facts arc as follows, iiuioct. c.j. 
Shortly before the making of the contract, the plaintiff inquired 
of the defendant William A. Johnson whether the land in ques
tion was for sale, and, being informed by him that it was, and
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desiring to purchase it. employed Mr. liopkirk as his agent to 
complete negotiations. Thereupon Mr. liopkirk put himself in 
communication with the defendant William A. Johnson, when a 
verbal bargain was reached that Johnson would sell the prop 
erty to the plaintiff for $5,125, of which $100 was to be paid 
as a deposit, and the balance on the 1st July, 1911. Thereupon 
the plaintiff made a written offer for the purchase of the land 
in the words and figures following:—

OlFvr to PtirvluvM».
To Willinm A. Johnson,

I, Vivian E. F. Morgan, of the city of Toronto (ns purchaser), hercl.y 
agree to and with you (ns vendor) to purchase nil ami singular, etc 
(describing the lands), at the price or sum of ÿ.1,12.1, as follow- 
#100 in cash as deposit on acceptance of this olier, and covenant, 
promise, nnd agree to pay $5,025 mi the 1st July, 1911; possession to 
lie given me of the property on the 1st August, 1911. (Then follow 
certain conditions as to title, possession, taxes, etc.) Time shall lie of 
the essence hereof.

Dated 15 May, A.I). 1911.
V. E. F. Morgan.

At the foot of this written offer, the defendant Willinm A 
Johnson signed an acceptance thereof, in the following words:

I hereby accept the above offer nnd its terms, and covenant, promise, 
ami agree to and with the said Vivian E. F. Morgan to duly carry out 
the anine, on the terms nnd conditions above mentioned. Dated là 
Il iy, IJ> Itll,
This offer and acceptance constitute the contract sued on. 

The deposit of $100 called fur by the contract was duly paid.
In the course of liopkirk's negotiations with Johnson, and 

before the contract was made, the latter informed liopkirk that 
he had had the property put in the name of his brother. Iii< 
co-defendant, Charles Calvin Johnson, “but that it would la* 
all right,” and liopkirk reported to the plaintiff what William 
Johnson had thus stated. The plaintiff anil liopkirk were thus 
led to believe that William Johnson was the owner, but for 
some private reason had caused the property to be vested in hi-* 
brother.

The 1st July, the time named for completing the purelia- 
being a statutory holiday, and the day thereafter being Sunda.x. 
Monday the 3rd July became the day when the remainder of tin 
purchase-money became payable. The plaintiff had made nr 
rangements for his money, but on the 3rd July his solicitors re 
ceived a letter from William A. Johnson’s solicitors, containing 
a cheque for the deposit of $100. ami stating that the vendor 
was not prepared to proceed with the transaction. The reason 
assigned for the vendor withdrawing from the purchase was tin 
unwillingness of the plaintiff to carry out certain alleged ar
rangements “made at the time when the proposed deal was

_
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negotiated.” Thin lutter further status: “We regret tliat this 
should be the outcome of the negotiation, hut our client s in
structions are imperative.”

On the following day the writ in this action was issued, the 
action lieing brought against Charles Calvin Johnson, in whose 
name the title stands, and also against his brother William, who 
entered into the contract. On the same day, the plaintiff’s 
solicitors returned the cheque to the defendant’s solicitors. On 
the 5th July, the defendants’ solicitors sent their cheque for 
$100 by letter to the plaintiff, who on the 6th July answered, 
stating that ‘‘I cannot accept it” (the cheque), “as my solici
tors advise me that the negotiations made lietween Mr. Johnson 
and myself an* perfectly legal and binding, and they have there
fore. under my instructions, entered an action for specific per
formance of contract. 1 will retain the cheque pending the 
settlement of this suit.”

In his statement of claim the plaintiff states that Charles 
duly authorized William to sell the land in question. One de
fence is. that William had no authority from Charles to make 
the contract in question.

At the trial a power of attorney was put in 1 tearing date the 
-Htli February. 1910, whereby the defendant Charles Calvin 
Johnson appointed his co-defendant his attorney to sell all or 
any of his lands in ; and this power was in full force
when W accepted the plaintiff’s offer. The contract in 
question lieing between the plaintiff and William Johnson. 
Charles contends that, as a matter of law. he is not bound by it.

The defendants further contend that Charles, notwithstand
ing the written power, bail given to his brother William certain 
verbal instruct ions requiring him to reserve a portion of the 
rear part of this lot ; and it is contended that these verbal in
structions limited William’s power accordingly. As a matter 
of fact, no such verbal instructions were given by Charles to 
William after he received the power of attorney. Prior to re
ceiving the power of attorney in question, the defendant William 
held another power from Charles: and at the time, it is said, 
there was an understanding lietween the two that, in exercising 
the power of sale. William should reserve a portion of the back 
part of the lot in question ; but there was no such understanding 
lietween them after the giving of the second power, which ac
cordingly superseded all prior verbal instructions. But, even 
if. at the time of making the contract. William had received 
front Charles verbal instructions not to sell a portion of the 
land in question, that circumstance, if not communicated to the 
plaintiff (aud it was not), would not aff<*et the transaction. 
When the plaintiff was about to enter into the contract, William 
gave him to undei * that lie held a power of attorney from 
Charles, fully authorizing him to enter into the contract. Such
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ONT. was the ease, and what William did was within the scope of
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such authority and is binding on Charles, the plaintiff being 
unaware of any such alleged instructions.

.ÎOII XBOX.

The law on this point is thus stated in Westfield Bank v 
Cornen, 37 N.Y. (10 Tiff.) 322.

Whenever the very art of the agent is authorized by the term* of the

Mulork, 0 J.
power, that 1*, wlienever, by comparing the act done by the agent 
with the words of the power, the act is itself warranted by the term- 
used, such act is binding on the constituent as to all person* dealing in 
good faith with the agent. Such person* are not hound to inquire into 
facts afiandr. The apparent authority is the real authority.
This statement of the law is quoted with approval in Bryan 1 

Poms cl" Co. v. La Banque du Peu pit, [1893| A.C. 170. and in 
Bambro v. Burnand, [1904] 2 K.B., at p. 22. Even if a duly 
authorized agent abuses his authority, nevertheless the act of tin- 
agent, if within the scope of his apparent authority, is 
binding on the principal, if the other party to the contract has 
acted in good faith. In this ease, the plaintiff acted in good 
faith, and is not affected by any verbal limitation of the agent's 
authority as conferred upon him by the written power: Duke of 
Beaufort v. Xecld, 12 Cl. & V. 291.

Another defence is. that Charles Calvin .Johnson is not bound 
by the contract becausv not named, and that parol evident- 
is inadmissible to shew that he was the real principal. Tim 
point thus raised is dealt with in 1/iejgins v. Senior, 8 M. & X\ 
834, where Parke, B., says:—

It i* competent to shew that one or both of the contracting partit-' 
were agent* for other person*, ami acted a* such agent* in maki- 
the contract, so as to give the Iwncllt of the contract on the one hand 
to, ami charge with liability on the other, the unnamed principal- 
end this, whether tin- agreement lie or be not required to 1** in writing 
by the Statute of Frauds; and this evidence in no way contradict* 
the written agreement. It doe# not deny that it is binding on tho- 
whom, on the face of it, it purport# to bind; but shew* that it al- 
bind* another, by reason that the act of the agent, in signing the 
agreement, in pursuance of his authority, is in law the act of tin- 
principal.
This view of the law has been adopted in numerous cas- - 

See Heard v. Pilley, L.R. 4 Ch. 548; Valder v. Dobdl, L.R. 
C.P. 486; Bossitcr v. Miller, 3 App. Cas. 1125; McClung v. M 
Cracken, 3 O.R. 596; McCarthy v. Cooper, 12 A.R. 286.

I, therefore, think it was competent to shew that William w 
acting as agent for Charles, who is hound by his act.

The conduct of the defendant William Johnson, in returnii 
the cheque for the deposit and refusing to complete the contra- 
relieved the plaintiff from the necessity for tendering the bal
ance of his purchase-money or the conveyance la-fore action. In 
view of William's attitude, it would have been useless for t 
plaintiff to have made the tender.
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The plaintiff impressed me as a thoroughly truthful witness; 
and I accept his evidence against that of William A. Johnson, 
wherever they contradict one another.

The plaintiff is entitled to specific performance and to an 
order for possession as against Charles, and also William, who 
took possession of ami was performing certain work on the lands 
when the action was commenced, together with costs of the action 
to be paid by Charles.

K. F. II. Johnston, K.C., ami />. Inijlis (Irant, for the de
fendants.

A. II. F. Lefroil, K.C., for the plaintiff.
The judgment of the Court was delivered by Garrow. J.A. : 

—The action was brought to enforce the specific performance 
of an agreement for the sale of a parcel of land in the city of 
Toronto, by the defendant Charles Calvin Johnson, through 
his agent and co-defendant, to the plaintiff. The agreement is 
in writing, but is executed in the name of the defendant William 
A. Johnson, the agent, only. And the only question on this 
appeal is as to the sufficiency of such execution to bind the de
fendant Charles Calvin Johnson.

The facts are fully set out in the judgment of the learned 
Chief Justice, who has very fully and carefully given his 
reasons. l>oth upon the law and the facts, for his conclusions. 
1 entirely agree both with the reasoning and the conclusions of 
the learned Chief Justice, who has dealt with the matter so 
fully that but little mon* can usefully Ik? said.

There was a contract in writing sufficient under the Statute 
of Frauds to bind the defendant William A. Johnson. If in- 
had been the owner, judgment against him would have been as 
of course, for he has no defence, lie was not the owner, but the 
agent; and the plaintiffs contention is, that he was entitled to 
prove the agency and so hold the principal on whose behalf tin- 
contract was made. That such proof may Ik* given is, as the 
learned Chief Justice points out, well-established and cannot 
be and is not disputed. Tln-n the power of attorney, wln-n pro
duced, shews that it is amply sufficient to authorise the agent 
to sell. That also is not disputed. The contention, therefore, 
is narrowed to this, that, because the power, in the usual form, 
says that the sale is to Ik* “for me and in my name,” a sale 
by the agent in his own name is invalid. That contention is 
one for which I can find no authority; and certainly none which 
would support it was cited to us by the learned counsel for the 
defendants. It looks to me very like a somewhat desperate 
attempt, by sacrificing the spirit to the letter, to construct u 
defence where there is none—an attempt which nowadays 
usually and deservedly fails.

1 would dismiss the appeal with costs.
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Statement

TOLLINGTON & CO. (plaintifls) v. JONES (defendant) and JONES 
<plaintiff by counterclaim) v. TOLLINGTON à CO. and the ONTARIO 
WIND ENGINE AND PUMP CO. (defendants by counterclaimi.

Alberta Supreme Court. Trial before Beck, ,/. April 17, 1912.

1. Negligence (§1112—30)—Liability of seller am» manufacturer
of GASOLINE ENGINE—DEFECTIVE INSTALLATION.

The seller of a gasoline engine who negligently installs it. and no 
the manufacturer thereof, is answerable to the purchaser for anv 
damage resulting from its defective installation.

2. Gasoline i § I—lo)—Liability of seller of gasoline engine■
Emission >>i dangerous fumes Ibsksci m warning—Attai 
ment or n<H»K of instructions.

The seller of a gasoline engine is liable for injuries sustained In 
the purchaser as the result of the emission of dangerous fumet from 
the exhaust of the engine, which was installed by the former in a 
small building without conveying the exhaust pi|ie to the open air. 
the necessity of which must have been known to the seller, who did 
not warn the purchaser of the danger therefrom, notwithstanding it 
was explained in a book of instructions sent with the engine, which, 
however, the purchaser had not noticed or read.

fClarke v. .trim/ ami \ary Co-operative Society, f 1903] 1 K.I5. 
ISA, followed ; O’Soil v. James, f» \m. & Eng. Ann. Cas. 177, r< 
ferred to.]

Tiif. principal action was for the price of a gasoline engine 
ami a “crusher.” The defendant counterclaimed against the 
plaintiff and against the Ontario Wind Engine and Pump Co. 
added as defendants by counterclaim for personal injuries re
ceived while operating the gas engine caused by the escape of 
gas, there being no extension of the exhaust thereof to the ex 
terior oi the building. The plaintiffs had installed the engine 
in a small shed without the exhaust extension which they claimed 
would constitute an extra and was not included in the sale of 
the engine.

The plaintiffs' action was maintained as well as defendant's 
counterclaim against the plaintiffs with a direction for set-off. 
but the counterclaim against the added parties the Ontario 
Wind Engine and Pump Co. was dismissed.

C. T. Jones, for plaintiffs.
./, Xulan, for defendant Jones.

./. It. Huberts, for the Ontario Wind Engine and Pump Co. 
added as parties defendant as to the counterclaim.

Beck, J. :—At the conclusion of the case, I stated my opinion 
that the sellers of the engine and crusher to the defendants wen 
the plaintiffs. Tollington & Co., not the Ontario Wind Engin 
and Pump Company; and that the defendant had become over
come by gas from the engine, and that it was owing to his being 
in that condition that he had fallen and sprained his ankle. 1 
took time to consider the remaining questions involved.
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1 now find that the engine was a dangerous machine, oper- ALTA,
ated in a small building, without having attached to the exhaust JT
an extension to the exterior of the building. In such circuin- igj,»
stances, it would endanger the health, and perhaps the life, of ----
those in the building at the time of operation, and probably 
there would be danger of explosion. It is a common thing for r.
such engines to be operated inside buildings, many of which Joxes.
must be small; and one witness stated that they were often n«vj.
operated in the open air, only because of the lack of a building.
That these engines are dangerous when operated in a small 
building without an extension of the exhaust to the outside, and 
dangerous to the knowledge of the manufacturers, and I infer to 
that of the plaintiffs, the sellers, is made clear, not merely by 
the oral evidence, but by the book of instructions issued by the 
manufacturers.

On p. 2 is the following: “I). The exhaust pipe should ex
tend to the outside of the building, and be kept at least six inches 
from any wood work ; and, where it is run through floors or 
partitions, should be provided with ventilated thimbles, at least 
eight inches in diameter. The exhaust should never discharge 
into a chimney. The exhaust muflier should In; removed from 
the engine and put into the end of the exhaust pipe outside 
the building, and at least one foot from any wood work or com
bustible material.”

The defendant was not warned at the time of purchase that 
the engine was dangerous if used in a small building. A copy 
of the book of instructions was fastened to the engine; but the 
defendant did not notice it until long after the accident. It 
was not brought to his attention. Devons, the man employed 
by the plaintiffs to set up and start the engine for the defen
dant, says that, while the engine was running—he and the de
fendant working it—he said to the defendant that it would be 
better to have an extension on the exhaust. Hut this seems to 
have been made in the way of a merely casual remark, and its 
necessity for the purpose of avoiding danger was not brought 
to the defendant’s mind.

Under these circumstances, I think the plaintiffs liable in 
damages to the defendant. I think this case comes within the 
principle of the ease of Clarke v. Arm if ami .Yam/ Co-Operative 
Society, [19031 1 K.R. 155 (C.A.). Collins, M R., in that case 
says (p. 164) ;—

It seems to me that, independently of any warranty, a relation 
arise* out of the contract of sale between the vendor and the pur
chaser, which imposes in the former a duty towards the latter; 
namely, a duty, if there is some dangerou* quality in the goods sold, 
of which he knows, hut of which the purchaser cannot tie expected 
to lie aware, of taking reasonable precautions in the way of warning 
the purchaser that special care will be required. ... It is not
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necessary to go through the authorities to which 1 referred during 
the argument, and which appear to me clearly to shew that, inde
pendently of contract, there is a duty to a purchaser on the part of 
a vendor such as I have mentioned; and if the vendor, under such 
circumstances, knowing that the goods sold are dangerous, delivers 
tlient to the purchaser without giving him any warning, he does not 
discharge that duty, or at any rate there is evidence of negligence on 
his part for a jury.
The other members of the Court expressed the same view. 
Reference may be made also to O'Neil v. Janus, ft Am. «V 

Eng. Cas., at pp. 177 et teq.; and to 29 Cyc., tit. “Negligence,” 
p. 479 (notes).

I assess the defendant's damages at $273.25. The plaintiffs 
will have judgment for $409.40 without costs. The defendant 
will have judgment for $273.25 against the plaintiffs with costs. 
The counterclaim is dismissed against the Ontario Wind Engine 
and Pump Company without coats. There will he a set-off be
tween the plaintiffs and the defendant, and judgment for the 
balance in the defendant’s favour. There will be a stay of the 
execution for thirty days.

Judgment for plaintiffs with 
set-off of counterclaim.

ALTA.

S.C.
1912

REX v. MARTIN.

Alberta Supreme Court, Scott, Stuart, Heck, Simmons unit Walsh, JJ.
June 22, 1912.

1 Tiikft ({I—1)—Wiiat subject of—Railway fabb—Cbim. Com 
1906, sec. 355.

A railway conductor who docs not account to the railway compare 
for a cash fare lie received from a passenger, ami who denies the rt 
ceipt thereof, may, under such fact», lie convicted of theft under 
355 of the Criminal Code 11900), where he omitted to issue a duplex 
ticket or to account for the money in the usual course.

2. Evidence ( | XII L—99ii>—Sufficiency of proof in tiikft—Railway
CONDUCTOR FAIL!NO TO TURN IN CAMII FARE.

A pi iuni fane case of theft under sec. 355 of the Criminal Code is 
esta Id i shed by the facts that a railway conductor failed to account 
as his duty required, to a railway company for cash received from 
a passenger in payment of fare, which lie denied receiving.

3. Evidence (8 XII L—990)—Theft by converting fare—Denial m k>
ueivi.no—Admibhiiiii.ity of defence that he might account at 
ANOTHER TIME.

The denial by a railway conductor of the receipt of a cash fare from 
a passenger, for which he did not account to the railway com pain 
indicates a purpose to fraudulently convert it, sufficient to deprive 
him. on a trial for theft under sec. 355 of the Criminal Code, of the 
defence that he might have accounted for it at some other time an 
place than on the occasion when he made returns to the company for 
the trip on which he received it.
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4. Criminal law <6111—03)—Offence committed in one province— ALTA.
Accused to account for subject-matter of theft in another ------
PROVINCE. S. c.

A railway conductor may I*- prosecuted in Allwrta under wv. .133 1912
of the Criminal Code, for the theft of cash paid him therein by a ——
passenger as fare, notwithstanding it was his <lnty to account for it Rex
in British Columbia, where, in Alberta, he denied to the railway r.
company the receipt of the money, since such denial amounted to a Martin. 
refusal to account therefor in the latter province.
Criminal appeal by the accused, who had been convicted of Statement 

theft from the- Canadian Pacific Kailway Company.
The appeal was dismissed.
The appeal was taken under the Criminal Code in respect of 

certain questions of law upon which an application for a reserved 
case had been made to the trial Judge (Harvey, C.J.) and had 
been refused.

The questions were as follows:—
1. Was I right in holding that, “if the fact is established that the 

money was received and not accounted for, the offence would In- estab
lished,'' under the charge as laid against the said Arthur James Martin?

2. Is there the necessary legal evidence to support the conviction 
upon the charge as laid against the said Arthur James Martin?

3. Should my conviction of the said Arthur James Martin, u|m>ii the 
charge as laid, be quashed, on the ground that I had no jurisdiction?

4. Should my conviction of the said Arthur James Martin, upon the 
charge as laid, he quashed, on the ground that the facts established 
by the evidence do not constitute theft under sec. 355 of the Criminal 
Code.
A. A. McGillivray, for the accused.
IV. li. Campbell, for the ( >own.

The judgment of the Court was delivered by

Simmons, J. :—On the 8th February, 1912, tin* defendant «immons.j. 
was employed as a conductor on a Canadian Pacific Railway 
Company’s train running from Macleod, in the Province of Al
berta, to Cranbrook, in the Province of British Columbia.

The defendant is charged with the theft of $3.05 from the 
Canadian Pacific Railway Company, on the said 8th February,
1912, said sum being one single passenger fare paid to the de
fendant by one- Joseph Bedard, a detective, the said sum being 
the full passenger fare from Macleod to McGillivray on the ( "row's 
Nest branch of the» Canadian Pacific Railway.

The detective says that, when the conductor approached him 
on the» train, he said ho was going to McGillivray, and the de
fendant said the fare was $3.05, upon which he paid the defendant 
$3.05, but received no n-ceipt or ticket from the defendant.

The instructions to conductors require them to issue “• x 
tickets to passengers who purchase transportation on the trains;” 
and at the end of the trip the conductor is required to hand in 
duplicates of such tickets, together with a statement of all such

0
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fares collected, and also the cash collected. The conductor also 
delivers balance sheet of the fares collected for the week.

No account of the particular fare in question appears in any 
of these statements, and no duplex certificate was handed in by 
the conductor for this particular fare. The defendant, in tin 
witness-box, denied having received this sum ; and the learned 
Chief Justice disbelieved him, and found that he had received it 
and failed to account for it, and convicted him of theft.

It is contended on behalf of the defendant that the prosecution 
has not proved a failure to account, even if it is admitted that the 
conductor received the money, in the circumstances of the case. 
I do not see much force in this. The conductor made a return 
on a printed form supplied by the railway company, in which he 
accounted for 815.00, and issued duplex tickets to passengers for 
the same.

The prosecution proved the receipt of the money, and the 
omission to account at the particular time when it was his dut y 
to account, and a failure to account at any subsequent time, and 
have made out a primât facie ease*. The defendant denies the re
ceipt of the money, and his denial is not given any credence.

It seems to me that the denial of the receipt of the money in
dicates an intention on his part or a purpose fraudulently to con
vert, and thus deprives him of the benefit of such a defence as 
is set up, namely, that lie might have accounted at some time and 
place other than on the occasion when he made his returns at the 
end of the trip.

The view I have indicated seems to me to dispose of question- 
l. end i.

There remains question 3, which raises an important considera
tion as to jurisdiction.

It is contended that, since the money was received in tin- 
province of Alberta, and, in the usual course of business and in 
accordance with the instructions of the principal, the money 
would be accounted for in Cranbrook, British Columbia, therefore 
the Alberta Court has no jurisdiction.

Now, the defendant, at the request of Mr. Price, general 
superintendent at Calgary, came to Calgary and signed a declara
tion denying the charge referred to in this cast*.

There was clearly a refusal in Calgary to account, when In 
denied having received the money. And again at Maeleod tin 
defendant acknowledged his signature to his report. (exhibit I 
before Paul F. Weisbrod, superintendent from Moose Jaw. and 
also his signature to the balance sheet for the week beginning tin 
8th February, 1912, which is exhibit 2. When giving evidence on 
his own In-half he distinctly alleges that he included in exhibit 1 
all the moneys paid him on the 8th February for fares, and in 
exhibit 2 all the moneys paid him for fares for the week beginning 
the 8th February.
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There was a refusal to account at Macleod, when he acknow
ledged the identity of these documents, in view of his evidence 
now, when Ik- says these documents contained an account of all 
moneys received.

In lieg. v. liters, 14 ('ox 22, it was the prisoner’s duty 
to collect moneys and remit them at once to his employers. <>n 
the 18th April he received money in the county of Y., and on the 
19th or 20th April he wrote rs from Y., not mentioning
that he had received the money, and on the 21st he wrote them 
again from Y., intending them to believe that lie had not received 
the money. The letters were received by the employers in the 
county of M., through the post, and it was held that he might bo 
indicted in county M. Kelly, C.B.: “The letter was received 
by the employers in Middlesex, and it is the same as if he hod said 
to them in Middlesex that he had not received the money.” See, 
also, A', v. BurdeU, 1 B. ét Aid. 85; A*. Taylor, :i B. a I1 570; 
and H. v. Murdoch, 5 (’ox C’A’. 300.

The discussion in these cases indicates clearly that the de
fendant could be indicted in the county in which he received the 
money, if there was evidence of an intent to defraud at the time 
the money was received, or at any time while the defendant re
mained in that county.

In the case Indore us the defendant did not issue a duplex 
ticket when he received the passenger’s fare, which is some evi
dence, though possibly not conclusive, of an intention to retain 
the money. I do not think it necessary to decide whether he 
could lie prosecuted in this Province or not if the money had been 
received here and the failure to account had occurred solely 
in the Province of British Columbia, for the reason that there 
was clearly a refusal to account in the Province of Alberta.

1 am of the opinion, therefore, that the apin-al should be 
dismissed.

Appeal dismissed.

BOYES v. DOMINION EXPRESS CO.
File No. 4214 226.

Hoard of Kaihray Commissioners. April 18. 1912.

1. Carriers (§IVC4—.'>45)—Tabiif ox C.O.D. shipments—rxjr«T nis-
CBI Ml.NATION.

It is an unjust discrimination against a »hip|>er, a* well a* an 
excessive charge, for an express company to remit money collected 
on a C.O.D. shipment to the shipper ny an express money order in
stead of sending him the money therefor, and to exact for such ser
vice the regular merchandise C.O.D. rate which was greatly in excess 
of that chargeable for the money order.

ALTA.

S. C.
1912

Rex

Simmons, J.

CAN.

Ry. Com. 
1912

April 18.

7445



654 Dominion Law Reports. [4 D L R

CAN.

Dominion 
Express Co.

The Chief 
CommlMloner.

The application was heard at Ottawa, April 16, 1912.
IV. //. Burr, for the respondent.
The applicant was not represented.
April 18,1912. The Chief Commissioner:—Complainant was 

charged sixty-five cents for return C.O.I). collection from Van
couver to Napanee of $27.00.

It was admitted at the hearing that there had been an ex
cess charge of five cents, which would be refunded; hut the 
case brings up the principle upon which these charges are 
based, and this matter was not covered by the judgment in the 
Express Enquiry.

Formerly, express companies, after collecting C.O.I). ship
ments, made return of the cash to the shipper, and the charge 
for this service, as appears by the classification, was based upon 
merchandise rates. For some years, instead of remitting and 
carrying hack the cash the agent at the delivery office issues 
an express order and posts it direct to the shipper; yet the 
charge for this is not based upon the scale of charges for ex
press orders, but the old merchandise rates still apply. This 
cannot be defended; it is a discrimination against the C.O.I). 
shipper, in that a much greater charge is made against him. 
or imposed upon the consignee, than is made against another 
person Inlying a similar express order for almost similar services. 
It is true these services are not identical; if they were, it would 
be the plain duty of the Board to apply the express order charges 
to C.O.I). return collections. These are facilities supplied by 
the Express Companies of great convenience to shippers and 
consignees, and the remuneration to the companies should he 
upon a liberal basis. The present scale of charges is, however, 
excessive. The Board has not the necessary information before 
it to fix what might be regarded as fair and remunerative rates 
to the companies, and leaves it to them to frame tariffs based 
upon other than merchandise rates. When these tariffs are 
prepared and filed, the Board will hear the companies in support 
of their reasonableness, if necessary. These tariffs should be 
filed within three months.

The Assistant Chief Commissioner and Commissioners 
Mills and McLean concurred.

Order accordingly.
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WILLIAMS v. SUN LIFE ASSURANCE CO.
British Columbia Court of Appeal, Macdonald, C.J.A.. ami Irving and 

tialliher, JJJL. April », 1912.

1. Mortgage (8 VI 0 2—105)—Sale—Consent of mortgagor to aban
donment or foreclose be proceedings—Setting aside after lapse 
OF TIME.

A mortgagor who consent* to an ahnnilonmcnt of foreclosure pro
ceedings and a sale of the encumbered property by the mortgagee 
without an order of Court, cannot, four years later, have the sale *et 
aside a* against a purchaser from the mortgagee, where, with full 
knowledge of all the fact*, the mortgagor, without questioning the 
regularity of the sale, hut treating it as regular, remained passive 
while the purchaser made extensive improvements in the property and 
treated it as his own.

[./one* v. Xnrth Yam-oarer !.. ami I. t'o„ [1910] A.C. .117. specially 
referred to; see also Halsbury's Laws of Kngland. vol. 13. p. MW.]

Appeal by plaintiff from the judgment at trial (by Morri
son, J.), dismissing his action against the defendant insurance 
company and against their co-defendant corporation. David 
Spencer Limited, to set aside a sale of land made in the year 
lOOl). by the insurance company under power of sale in a mort
gage and to set aside the conveyance of said lands made in pur
ported completion of such sale by the insurance company to 
David Spencer Limited, as the purchasers thereof from the 
mortgagees.

The judgment appealed from was affirmed.
The judgment of Morrison, J., appealed from was as fol

lows :—
Morrison, J. :—There was here an absolute power of sale, 

which power, in my opinion, was properly exercised and the 
property sold to the defendants David Spencer Limited— 
bom fide purchasers, without notice—at the best available cur
rent value : Haddington Island Quarry Co. v. Huson, [1911] 
A.C. 722, 81 L.J.P.C. 94.

True, it seems that the purchasers made no inquiry as to 
the title, but, nevertheless, under the circumstances of this 
case, they are safe: Dicker v Angers!tin, 3 Ch.D. f>00.

I do not think the doctrine of constructive notice is suffi
ciently elastic to be stretched to reach the defendants David 
Spencer Limited. See Lord Gran worth’s statement of the law 
in Ware v. Egmont, 4 DeO. M. & 0. 4fi0, as quoted by Mr. Jus
tice Stirling iu Bailey v. Barnes, [1894| 1 Ch. 31, and Lindley, 
L.J., at pp. 334.

A circumstance to be considered in this connection is the fact 
that the lis pendens in question was filed by the co-defendants 
the Sun Life Assurance Company in the foreclosure action.

Having regard to the lapse of time and the depressed condi
tion of the real estate market, together with the knowledge of 
the plaintiff of what was transpiring, including the side to David

6.).»
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Spencer Limited (of which, I find, the plaintiff had knowledge at 
the time), as well as the conduct of the plaintiff in respect of the 
whole transaction, I find that he comes within the case of Jones 
v. North Vancouver Land and Improvement Co., 14 B.C.R. 285, 
affirmed on appeal to the Privy Council, [1910] A.C. 317, and 
that he agreed to and did in fact abandon his rights, and by his 
conduct and delay induced the defendants to alter their posi
tion on the faith that he had done so: 13 Halsbury’s Laws of 
Eng., pp. 166-7-8, where the cases on acquiescence and laches are 
assembled. If I am right in thus so finding, then I do not think 
the exercise of the power of sale should be cut down by any 
implication such as was urged by the plaintiff’s counsel.

The circumstances of the order nisi for foreclosure, justify
ing the inference of abandonment of rights in respect thereof, 
differentiate the present case from both that of DeBcck v. Can
ada Permanent Loan and Savings Co., 12 B.C.R. 409, and 
Stevens v. Theatres Limited, [1903] 1 Ch. 857, upon which it 
was based. At no time material to the issues here, has the plain
tiff been in a position to pay. Even now, I give little or no 
credence to the allegation of his indirect capacity to do so. It 
would be futile to proceed with the accounts. The action is dis
missed with costs.

The plaintiff appealed.
L. G. McPhillips, K.C., and J. P. Walls, for the plaintiff.
G. E. McCrossan and A. M. Ilarpcr, for the defendants 

David Spencer Limited.
Charles Wilson, K.C., for the defendants the Sun Life As

surance Company.
The judgment of the Court of Appeal was delivered by
Macdonald, C.J.A. :—I think the appeal must he dismissed. 

There is evidence, as the trial Judge found, that the foreclosure 
proceedings were settled and allowed to drop by the consent 
of both parties, and under an arrangement to which both parties 
agreed. Even if there had been no such settlement, the sale 
without the leave of the Court was a mere irregularity; and. if 
the plaintiff stood by and took no objection to what was being 
done, he, by his conduct, has disentitled himself to the equitable 
relief which he is now claiming. He was aware of the sale, and 
not only did he not protest, but he acted as if he recognized 
the sale as a proper one. He gave the combination of the safe 
to the Spencers, and on no occasion suggested that it was con
trary to his rights. He stood by and saw the purchaser alter 
the building, and treat it as their own, and use it as part of their 
store, and during all these years, from 1906 to 1910, he made no 
complaint. It was only when he found the property becoming 
of some value over and above the mortgage and interest that he 
put forward his present claim.

Appeal dismissed.
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McCOKMICK ». KELLIHER. g
Itritish Columbia Court of Appeal. Macdonald, C.J.A., Irving, and

tlalliher, JJ.A. June 4. 1912. C. A.
1. Appeal (8 VIII B—(170)—Assessment of compensation by appellate l >*~ 

Coubt—B.C. Workmen’s Compensation Act, sec. 6, subset. 4. June 4
The Court of Appeal, upon reversing, bemuse no negligence on the 

part of the defendant was shewn, a judgment in favour of the plain
tiff for negligently causing the death of his son. I wised on Lord Camp- 
hell'* Act and the Employers’ Liability Act as well, cannot asses* 
compensation under sec. 0. of sub sec. 4. of the Workmen's Voni|>ensa- 
tion Act ( B.C.) ; the trial Court is the only tribunal with jurisdiction 
to do so.

[Grvemrood v. (Ireentcvod, 97 L.T.X.S. 771. 24 Times L.R. 24, specially 
referred to.]

3. Damages (8 111.1 3—188)—Death ok plaintiff’s non—Power ok ap
pellate Court to anhehh iiam ages.

There is no reason why an application should not lie made to the 
trial Court to assess damages for negligently causing death, under 
sec. (1 of sub-sec. 4 of the Workmen's Compensation Act ( B.C.). after 
the Court of Appeal has reversed a judgment in favour of the plaintiff 
based upon Lord CamplieH's Act and the Employers' Liability Act 
as well, on the ground that the negligence of the employer had not 
been shewn.

[Cribb v. Kynock, f 19(18] 2 K.B. 551; and Eduard* v. Godfrey,
[1899] 2 Q.B. 333, specially referred to.]

3. Trial ( 8 V E—300)—Right to remit akter judgment perfected— 
Assessment of damages.

After a judgment of the Court of Appeal has been perfected allow
ing an appeal and reversing a judgment of the trial Court in favour 
of the plaintiff, in an action for negligently causing the death of his 
son, based both upon Lord Campbell's Act and the Employers’ Liability 
Act (B.C.), on the ground that no negligence on the part of the de
fendant had been shewn, the Court cannot remit it to the trial Court 
for assessment of compensation under the provisions of the Workmen's 
Compensation Act. notwithstanding it might have done so had leave 
been asked before the perfection of such judgment. (Her Irving. J.A.)

The plaintiffs at the trial before Clement, J., recovered Statement 
damages for the death of their son, who was killed while in 
the defendants’ employ. On appeal, the Court of Appeal of 
British Columbia reversed the judgment below and dismissed 
the action on the ground that no negligence causing the death 
had been proven against the defendants. Counsel for the plain
tiffs afterwards applied to the Court of Appeal to assess com
pensation under the provisions of sec. fi, sub-sec. 4, of the Work
men’s Compensation Act.

The application was dismissed for want of jurisdiction.
A. E. McPhillips, K.C., for appellant.
G. A. Lucas, for respondent.

Macdonald, C.J.A.:—We were referred to Greenwood v. Meciomid, 
Greenwood, 97 L.T., at p. 771, 24 Times L.R. 24. in which ease a t J'A' 
similar application was made to a Divisional Court under cir
cumstances identical with the present. In that ease the Court 

42—4 D.L.R.
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thought that the trial Court was the proper tribunal to assess the 
compensation. I think it is plain on the reading of the statute 
that the tribunal designated to discharge me duties which are 
ordinarily discharged by an arbitrator, is the trial Court. 
Where the plaintiff’s action is dismissed at the trial no diffi
culty arises. If the plaintiff desires to claim the benefit of said 
section, lie may do so, and the trial Judge proceeds to deal with 
the matter there and then. But where, as here, the plaintiff 
succeeds at the trial, but fails on the appeal, the question arises 
as to whether or not this Court can discharge the functions 
in this behalf of the trial Judge; and if not, can it make any 
order in the premises? As I have already said, I think 
this Court cannot assess the compensation, hut I see no reason 
why an application to the trial Court should not be 
made. I express no opinion as to how that Court should deal 
with it. It follows that this application must be refused, but 
as the question has come up for the first time, and is one of 
general importance, there should he no costs.

ining. j.A. Irvina, J.A. :—The action brought under Lord Campbell’s 
Act was for damages at common law, and also under the Em
ployers’ Liability Act, and was dealt with under the common 
law and judgment was given for the plaintiffs.

The judgment was reversed by this Court on the ground 
that the employer was not liable in that action. Mr. A. E. Mc- 
Phillips now asks this Court for an order directing the Court in 
which the action was tried to assess the compensation payable 
under the Workmen’s Compensation Act, 1902, in the same way 
that the Court in which the action was tried would assess the 
damages acting under sec. 2(4) of the Workmen’s Compen
sation Act, 1902.

The case of Greenwood v. Greenwood (1907), 24 Times L.R. 
24, was relied upon by counsel for the applicants. There the 
plaintiff’s action was successful in the County Court; but that 
judgment was reversed by the Divisional Court. Upon an 
application to the Divisional Court to assess the compensation, 
the opinion was expressed that the County Court was the proper 
tribunal to make the assessment, but the Court deelined to 
insert in the order any direction to the County Court. The 
report in 97 L.T.X.K. 771, agrees with that in 24 Times L.R. 24.

The chief objection taken by Mr. Lucas is that the plaintiffs 
are not at liberty to proceed at common law, and then when 
that remedy has failed, to go to the Workmen’s Compensation 
Act. When we turn to the Act itself, we find that to provide a 
remedy for accidents attributable to the negligence of fellow- 
workmen, to the man’s own carelessness, or to causes beyond his 
explanation, the legislature thought fit to declare that the 
employer should regard as one of the costs of production a sum
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or sums necessary to compensate the workmen during his dis
ablement—or after his death, his actual dependents.

To the end that this compensation should be obtained in 
an easy and informal way, it was provided that the tribunal 
to determine whether compensation was or was not payable, 
ar.d the amount thereof (if any) should be settled not by the 
Courts, but by arbitration. But the legislature in granting this 
new remedy, and providing a suitable tribunal for its admin
istration, had also to deal with those cases where an employee 
might think that he was entitled to damages in consequence of 
the injuries sustained by him, being caused by the personal 
negligence or wilful act of his employer, or of some person 
for whose act or default the employer was responsible.

In such cases the civil liability of the employer remained by 
sec. 2 (2b) unaffected, but, nemo bis vexari debet, the Act pro
vided that it was optional with the workman injured to say 
whether he would proceed under the new Act or take his chances 
in an action at law. The employer was not liable to pay com
pensation, both independently of the Act and also under the 
Act. That means according to a number of cases decided in 
England, e.g., Cribb v. Kynoch (So. 2), [1008] 2 K.B. 551, that 
he was not only not to pay compensation, but he was not to be 
harrassed with unnecessary litigation ; but an exception, in fav
our of the injured man was made in the event of his suing for 
damages, if the suit was commenced within six months, in such 
a contingency it was provided that if it were determined in the 
action that the injury was one for which the employer was not 
liable, for damages—but that it was a proper case for compen
sation, the action should be dismissed, but the Court, instead of 
putting the plaintiff to the expense of going to arbitration, 
should, if the plaintiff then and there made a request to that 
effect, proceed to assess the compensation, just as an arbitrator 
would, and as if no action had been brought. Subject to this, 
the Court was to be at liberty to deduct from the compenastion 
all tin- costs which in its judgment had been caused by the plain
tiff bringing the'action, instead of proceeding under the Act, 
as lie ought to have done.

There are authorities, e.g., Edtiards v. Godfrey, [1899] 2 
Q.B. 333, at 337, that to entitle the plaintiff to this exceptional 
privilege, he must make his application “then and there,” that 
is to say before the action is disposed of.

Unless the application is made then and there, the Court 
can have no power to set off the costs against the compensation.

Now in this case, as the plaintiff succeeded before the trial 
Judge in obtaining damages, it would have been unreasonable 
for him in such case to apply then and there for an assessment. 
But unfortunately for him we have disagreed with the Judge 
who found in his favour, and the question we have to deal with
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B. C. is—Can this Court under these circumstances, by virtue of sub-
C. A.
1012

section (a) of sec. 8 of the Court of Appeal Act, 1907, (now ch. 
51, Rev. Stats. B.C., 1911, sec. 8), par. (b) of Rule 868 of the

McCormick

K EI.LI H ER.

Supreme Court Rules 1906, assess the compensation, or make an 
order directing the Supreme Court to determine whether the 
employer is liable, under the circumstances of this case, to pay

Irring, J.A.
compensation, and if so. to make the assessment?

In my opinion this Court has not now the power, as by the 
order of this Court the action has been dismissed, and is now 
at an end.

tialliher. J. A. 
Macdonald,

Having regard to the fact that this action was brought with
in the six months, this Court, in my opinion, would have had 
the power to make the order asked for, i.c., remitting it to the 
Supreme Court in order that the Court might “determine in 
the action,” whether or not the injury was one for which the 
employer was liable, had the application been made to this Court 
before the judgment allowing the appeal and dismissing the 
action had been perfected.

Galliher, J.A., concurred with Macdonald, C.J.A.
Application dismissed without costs.

B. C. REX v. DUBLIN.

S.C.
1912

British Columbia Supreme Court, Murphy, J., in Chambers. July 17. 1912. 
1. Arrest (§ IIB—9)—Summary trial—Accused ox bail pending appeal 

Re-arrest on original warrant after confirmation of con

July 17. The release under bail i>ending un appeal under C'r. Code. see. 797. 
from a conviction on summary trial for keeping a disorderly house does 
not prevent the re-arrest and detention of the defendant under the 
original warrant of commitment on the conviction being allirmed.

2. Appeal <8 III B -77)—Effect of appeal from summary conviction in 
respect to original warrant of commitment.

On an appeal taken under see. 751 of the Criminal Code, 1900. applic
able to appeals from summary convictions and to certain appeals from 
summary trials (Cr. Code 797) the original warrant of commitment on 
the conviction appealed from is not vacated by the lodging of the 
appeal and the granting of bail to the accused and the further enforce
ment of such warrant may be proceeded with without a fresh warrant 
after the aflirmanee of the conviction upon such appeal.

Statement Motion for a writ of habeas corpus to discharge from custody 
the defendant held under a commitment made by a police magis
trate following a conviction for keeping a bawdy house.

An appeal had been taken from the conviction and the de
fendant had been admitted to bail pending the hearing of the 
appeal. On the appeal being heard and dismissed, the accused 
was re-arrested under the original warrant of commitment.

The objection was now raised that a new warrant is necessary 
because of the order for bail and release thereunder pending the 
appeal.
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The application was refused. B. C.
M. B. Jackson, for the defendant. S.C.
C. L. Harrison, for the Crown, opposed the motion.
Mi'RPiiY, J. :—This matter comes before me on a writ of R£x 

/ml» as corpus. The prisoner was convicted of keeping a bawdy Dvrli.x.
house and sentenced to six months’ imprisonment. A warrant 
was issued under which she was taken into custody and detained 
for a few hours, when, upon giving notice of appeal, she was 
admitted to hail.

On the appeal being heard, the conviction was affirmed, and 
it was adjudged that the appellant be punished according to and 
pursuant to the said conviction.

No new warrant was issued, but the prisoner is now held 
under the original warrant drawn up upon conviction before the 
magistrate. It is contended that, because the prisoner was ad
mitted to bail, this warrant is vacated ; and that, no new warrant 
having been issued, her detention is illegal ; and Hegina v. 
Arscott, 9 O.R. .141, is cited as authority. 1 do not consider the 
contention valid.

A careful reading of Hegina v. Arscott, 9 O.R. 541, shews that 
the real ground of the decision was, that the warrants did not 
shew a crime (see p. 546). This case went, under guise of an 
action to recover »s under the Habeas Corpus Act, to a
Divisional Court (Arscott v. Lille\j, 11 O.R. 153), and finally to 
the Ontario Appeal Court (Arscott v. Lilley, 14 A.R. 283). 
Cameron, C.J., at the trial of this civil action, dealt with the 
very point raised here, stating: “The original warrant of commit
ment on such appeal is quashed and goes on to state that, 
under the process of the sessions, the person convicted can be 
placed in custody to undergo the punishment awarded against 
him by the original conviction and warrant.

By “process of the sessions,” 1 take it, can only be meant the 
order directing punishment pursuant to the conviction, such as 
was made by the learned County Court Judge herein, in view of 
the express statement that the original warrant is not vacated by 
the appeal. And it is to be remembered that the case being dealt 
with by him is on all fours with the present one, the prisoner 
there having likewise been admitted to bail. The leading judg
ment of the Divisional Court seems to confirm this view, and 
incidentally to dissent in toto from the decision reported in 9 
O.R., ubi supra [Regina v. Arscott, 9 O.R. 541.]

There seems no reason in principle, or in the wording of sec. 
751 of the Code, for holding that the original warrant is vacated 
by the lodging of an appeal and the granting of bail.

The application is dismissed.
Habeas corpus refused.
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ONT. REX v. RIDDELL.

11. C.J. 
1012

Ontario High Court, Kelly, «/., in Chambers. July 27. 1912.

1. Constitutional law (§11114—350)—Ontario legislature—Regula

July 27.
tion "1 SALES 01 INTOXICATING LIQUORS COMPELLING nil. DIS» 
CLOSURE OF PARTY FROM WHOM LIQUOR WAS PURCHASED.

The Ontario Legislature was acting within its powers in passing 
see. 13 of Act 2 (ieo V. (Ont.), ch. 55, providing that in a munici
pality in which a by-law, under sec. 141 of the Liquor License Act, K. 
S.O. 1897, ch. 245. prohibiting the sale by retail of liquor is in 
force, a person found upon a street or in any public place in an 
intoxicated condition owing to the drinking of liquor shall lie guilty 
of an offence against the Liquor License Act aforesaid, and, upon any 
prosecution for such offence, he shall be compelled to state the name 
of the person from whom and the place in which he obtained such 
liquor, and in case of his refusal to do so, he shall lie imprisoned for a 
period not exceeding three months or until he discloses such informa-

[Uodge v. The Queen. 9 App. Cas. 117, followed.]
2. Appeal (§IC—27)—Right of appeal—Criminal case—Where there

IS EVIDENCE ON WHICH MAGISTRATE MIGHT HAVE CONVICTED.
Where there was evidence before a magistrate trying a prosecution 

for an offence forbidden by law on which he might have convicted the 
accused, this conviction will not lie disturbed, as the magistrate is 
the judge of the weight to be attached to the evidence.

[It. v. St. Clair, 3 Can. Crim. Cas. 551, 27 O.A.R. 308, at p. 310, 
followed.]

3. Indictment, information, and complaint (§1IE2—30)—Suffici
ency of allegation—Following language of the statute.

Where the information and the conviction follow the language of 
the statute under which the conviction was made, that is all that is 
required, even though the information and the conviction charged two 
offences and the evidence was not confined to one offence.

[/fra v. Leconte, 11 Can. Cr. Cas. 41, 11 O.L.R. 408, applied.]
Statement Motion by the defendant to quash a conviction made by two 

Justices of the Peace for the county of Lennox and Addington, 
under sec. 13 of 2 Geo. V. ch. 55(0.), amending the Liquor 
License Act.

The conviction was, for that the defendant was found upon 
a street or in a public place, in a municipality in which a by-law 
passed under sec. 141 of the Liquor License Act was in force, in 
an intoxicated condition owing to the drinking of liquor.

The motion was dismissed with costs.
J. li. Mackenzie, for the defendant.
J. R. Cartwright, K.C., for the Attorney-General.

•

Kelly, J. :—It was argued for the defendant that the Ontario 
legislature had no power to enact sec. 13 of the Act 2 Geo. \ 
ch. 55. and “that the offence could not be made to exist in local 
option territory or there alone.”

These objections are answered by Hodge v. The Queen, 1) 
App. Cas. 117.

On the further objection that it was not proven that the de 
fendant’s condition was owing to the drinking of liquor, and
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that there was no valid and sufficient evidence to prove the ONT. 
offence, the defendant must fail. There was evidence on which jj c , 
the convicting magistrate might have convicted; and, as said ]<| 12

in Regina v. St. Clair, 27 O.A.R. 308, 310, 3 Can. Cr. Cas. 551, ----
he was the judge of the weight to be attached to it.” Rkx

Though in the notice of motion exception was taken that no Riddeil.
by-law under sec. 141 was in force in the municipality, counsel ----
for the defendant on the argument stated that he did not then KeU,‘ 
raise any objection to the by-law. It is, therefore, not necessary 
to consider that objection.

One other exception was taken to the conviction, namely, 
that the information and the conviction charge two offences, and 
the evidence was not confined to one 0Hence.

Both the information and the conviction follow the language 
of the section under which the conviction was made; and that is 
all that is required : Rex v. Leconte, 11 O.L.R. 408, 11 Can. Cr.
Cas. 41.

As all the objections fail, I dismiss the defendant’s applica
tion with costs.

Motion dismissed.

SÜNDY v. DOMINION NATURAL GAS CO. ONT.

Ontario High Court. Trial before Sutherland, J. July 4, 1912. }f. C. J.
1. Cuxtbacth (8 1VA—316)—Performance—Duty created by party—

Neglect to provide against accident. ^
Where a party by his own contract create* a duty or charge upon ' *

himself, he is bound to make it good notwithstanding any accident, 
by inevitable necessity, because he might have provided against it by 
his contract.

[ Wallbridyc v. Ouujot. 14 O.A.R. 400, allirmed in Palmer v. Wall- 
bridge, 15 Can. S.C.R. 050 ; Ridgcicay v. Sneyd. Kay 027 ; Clifford v.
Watts, L.R. 5 C.P. 577, at p. 5S0. 40 L.J.C.P. .‘10 ; Ooiran v. Christ it.
L.R. 2 Sc. App. 273. and Leake on Contracts. Oth ed. (Can.), 495. 
specially referred to.]

2. Contracts (JIID—157)—Construction—To furnish natural gas
—Sale or stock to another company.

Where a contract was entered into lietween a natural gas company 
and certain holders of stock in another company in the same business 
absorbed by the contracting company whereby it was agreed on tin- 
part of the company as a further consideration for the purchase of 
such stock, that the holders thereof should lie entitled to receive 
from the company gas free for use in their private dwellings in the 
district in which the company was carrying on its operations, the effect 
of such contract is that the company was hound to supply the other 
parties to the contract gas free for use in their private dwellings so 
long as they lived in such district and gas was obtainable therein 
sufficient for that purpose.

3. Contracts (8 IV E—367)—Breach of covenant to supply natural
gas—Damages—Continuing breach.

Where a contract was entered into between a natural gas company 
and certain holders of stock in another company in the same business 
absorbed by the contracting company whereby it was agreed on the
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ONT. part of the company as a further consideration for the purchase of
such stock, that the holders should Is* entitled to receive from tic 

IT. V. J. company gas free for use in their private dwellings in the district
11)12 where the company was carrying on its operations and the cnnipam

continued to supply the other party to the contract with natural ga- 
Su.MiY free of charge for more than six years when it discontinued doing s.,

t\ ami took up the pipe line by which the gas was delivered and sold the
Dominion wells producing it to third persons from whom the other parties t
Xatvrai. the contract were obliged to secure their supply of gas upon the com
Casio. pany refusing to furnish it and to pay therefor and the company

claimed that its action was caused by the fact that the wells in tin- 
district hail run down to a point that made it commercially unfea
sible to continue to pipe from them, though after the pipe line was 
taken up, it was still drawing gas from wells in the same Held which 
it still owned and was piping it by another line to the same place 
where the old line ended, the company is liable to the other parties 
to the contract for the breach of the agreement for failing to provide 
the gas free, without prejudice to their rights in any future action, 
if the company continue to refuse to supply* them with free gas. tie- 
covenant to supply the same being still an existing and binding on- 
under the circumstances shewn.

Statement An notion for an injunction and damages in respect of an 
alleged breach of an agreement.

,/. A. Murphy, and li. S. Colter, for the plaintiffs.
J. llarlcy, K.C., and A. M. Harley, for the defendants.

Sutherland,j. Svtiierland, J. :—In or about the year 1896, natural gas 
was discovered in the county of Ilaldimand, at or near Atter 
cliffe station. The plaintiffs, Sundy, Strome, Kenny, and one 
Harold Eagle, were then residing at or near that station. They 
or one of them drilled a well; and, some time after, when there 
was talk of others piping the gas from that field to the city of 
Brantford, a second well was put down to insure, as far as 
practicable, to them and those to whom they might see fit to sell 
gas, a continued supply. The plaintiffs obtained a supply of 
gas for themselves at their respective dwellings, and also sold 
some to others.

A company was incorporated by them with a capital stock of 
$2,000, under the name of the Attercliffe Station Natural Gas 
Company Limited. Each of the named persons became a shun- 
holder therein, and the company commenced to do business, and 
was apparently succeeding and paying dividends.

On the 25th March, 1902, a written agreement was entered 
into between the company and II. Oockshutt and W. J. A ike us, 
by which a new company was to be formed to take over the hold 
ings of the original company. Under this agreement the named 
plaintiffs and Engle were to and did take stock in the new com 
pany in the proportions of their holdings in the old company 
It was also agreed that they should have, “in addition, gas for 
their private dwellings free for ordinary purposes.” The new 
company was incorporated under the name of the Imperial Nat 
lirai Uns Limited. A supplemental agreement, dated the 16th 
December, 1902, was made between the original company and
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the individual shareholders thereof and such new company. 0NT 
This agreement contained a clause referring to the shareholders ir. c.,i. 
of the origi uil company, including the said named plaint ill's and nip» 
Eagle, by which they became “entitled to receive” from the new 
company “gas for ordinary purposes for use in their private r
dwellings at and adjacent to Attercliffe station, in accordance Dominion 
with the agreement recited in the premises,” which agreement ‘( Ys'cn'
alleged to have been recited in the premises was, no doubt, the '__
agreement of the 25th March, 1902. Sutherland, j.

The Imperial company proceeded to extend its operations in 
the Attercliffe gas field, and in doing so drilled nine new wells.
It also continued to supply the s with free natural gas
at their dwellings. There had been a company known as the 
Dunnville Natural (las Company, operating near the town of 
Dunnville, several miles distant from Attercliffe station, and 
supplying gas for the use of the inhabitants of that town. These 
two companies, the Imperial and the Dunnville company, were 
merged into a new company, called ‘The People’s Natural fias 
Company,” in which the plaintiffs again took stock in exchange 
for their stock in the Imperial company; and they say in evi
dence that they were to continue to have free gas as before. It 
was apparently understood, at the time of this amalgamation, 
that gas was to be piped from the Attercliffe field to Dunnville; 
and a pipe line was thereafter put down for that purpose, and 
gas was piped there.

In the year 1905, the People’s company is said to have been 
“absorbed” by the defendant company, the Dominion Natural 
(las Company Limited; and in connection with this arrangement 
a written contract was, on the 2nd February, 1905, entered into 
between the Dominion Natural Gas Company Limited, of tin- 
first part, and Eagle, Strome, Stindy, Rcily, and Kenny, of tin- 
second part, which is in part as follows: “Whereas the parties 
of the second part hereby agree to sell, assign, convey, and 
transfer their stock now ln-bl in the People's Natural (las Com
pany for par value of same to be paid forthwith by W. J.
Aikens: Now this agreement witnesseth, and it is hereby agreed 
by and between the parties hereto as follows: Tin- parties of tin- 
second part shall be entitled to receive from the parties of the first 
part gas free for use in their private dwellings at and adjacent 
to Attercliffe station in accordance with the agreement entered 
into with the Imperial Natural (las Company on tin- Kith day of 
December. 1902. It is understood that this agreement is to ex
tend to the successsors and assigns of the parties of the first 
part.”

The plaintiff Strome obtained from the company a con
tract bearing the same date by which the company agreed to 
supply to him and his heirs a certain amount of free gas along

A/B
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any of its pipe lines in ease he removed from Attercliffc station. 
This is not of importance in this action ns he is still living at 
or near Attercliffc station.

Each of said named plaintiffs and Engle was paid in cash, 
under the said agreement, the par value of their stock, amount
ing to $444.

Some time after the last-mentioned agreement, Harold Eagle 
died, and the plaintiff Rosina Eagle is said to be his heir-at-law.

Sutherland, j. It was agreed by counsel at the trial that she was not properly 
a party to the action, and her name was struck from the record. 
The defendant company continued to supply the plaintiffs 
Sundy, Strome, and Kenny with natural gas, free of charge, 
down to April, 1911, when they discontinued doing so, and took 
up the pipe line between Attercliffc station and Dunnville.

There is some disagreement between the parties as to whether, 
after discontinuing the supply to the plaintiffs in April, 1911, 
the defendant company did or did not first offer to sell to them 
certain wells in which there was still some gas available, appar
ently, for purely local purposes, before selling them to other 
persons. I3y that time some of the wells had been abandoned as 
useless, and the others they then sold for sums representing ap
proximately the cost of the casings therein.

The position of the defendant company in this action is, that, 
when the plaintiffs sold out to them in February, 1905, it was in 
the contemplation of all parties that the gas was being or would 
be piped from the Attercliffc Held to Dunnville, where there was 
a considerable population to be supplied, and that the result 
would inevitably be to cause the Attercliffc field to be sooner ex
hausted than it otherwise would They say that, the pressure in 
the wells in the Attercliffc fit-M having run down to a point 
where it was not commercial! feasible to continue to pipe from 
those wells, they were ju lied in discontinuing operations 
therein, and in declining further to supply the plaintiffs with 
gas free at their dwellings.

Since April, 1911, the plaintiffs have been obliged to secure 
their supply of gas from the purchasers of these wells, and have 
so obtained it, and apparently it has cost them in the neighbour
hood of $50 to $00 a year.

In this action the plaintiffs assert that on the 25th April, 
1911, the defendants, in violation of the agreement of the 2nd 
February, 1905, shut off and refused to supply them further 
with free gas, and still refuse to supply them therewith. They 
ask, in consequence, “an order restraining the defendants from 
the continuance of the said breach,” and damages therefor.

It appears that, while the main pipe line from Attercliffc 
station to Dunnville has been taken up, the defendant company 
arc still drawing gas from wells in the Attercliffc field, which
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they still own, and piping it by another line along the J)ilks road 
to Dunnville. The defendants say that these wells are not wells 
which were owned by the plaintifTs or the Imperial company, 
hut wells put down hv the Dunnville company before the mer
ger. These wells are about a mile east of the Atterclitl'e station, 
and there was a line from the Dilks road to Attereliffc station 
formerly, which is said to have been taken up after the main 
pipe line from Attereliffc station to Dunnville was taken up.

The plaintiffs contend that, as the contract to supply them 
with free gas is an unconditional one, the defendant company 
must continue to supply them or else pay damages consequent 
upon their failure. The defendants, on the other hand, contend 
that, so long as the company could do so on a commercial basis 
and without loss to themselves, they had lived up to the con
tract. and that the moment they could not do so the contract was 
at an end.

The effect of the contract entered into on the 16th December, 
1902, between the plaintiffs and the defendant company, is, I 
think, as follows: that the company would supply to the plain
tiffs gas free for use in their private dwellings so long as they 
lived at and adjacent to Attereliffc station and gas was obtain
able in the Attereliffc station field sufficient for that purpose. It 
is clear that, when the defendants refused further to supply the 
plaintiffs, there was still gas in that field, from wells owned by 
the defendants, sufficient to supply the plaintiffs for use in their 
private dwellings. It is clear that there is still gas in that field 
which the defendants are at the present piping to Dunnville by 
way of the Dilks road. It is said that the pressure in the wells 
in that field, still owned by the defendants, fluctuates, and at 
times it might be .difficult to pipe any gas from these wells to 
Attereliffc station. It appears that at other times it would be 
quite practicable. It is plain, also, that, if the defendant com
pany hod not parted with the wells which they owned, they 
would have been in a position ever since they cut off the supply 
from the plaintiffs to supply them, as the present owners of 
those wells are now doing. The defendant company might have 
qualified their contract with the plaintiffs by the introduction of 
a clause such as that they were only to continue to supply so 
long as gas continued to be found in the Attereliffc station field 
in paying quantities, or so long as they could supply the same 
without loss to themselves. They did not do so.

It has been laid down that “when the party by his own con
tract creates a duty or charge upon himself, he is bound to make 
it good, notwithstanding any accident by inevitable necessity, 
because he might have provided against it by his contract 
Clifford v. Watts (1870), L.R. 5 C.l\ 577, at p. 586, 40 L.J.C.P. 
36; Leake on Contracts, 6th ed. (Can.), p. 495; Wallbridgc v.
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(Jau,nil, 14 A.R. 460 (affirmed, Palmer v. Wallbridije, 15 Can 
H.C.R. 1550) ; Ridipicay v. Snrt/d, Kay (527 ; Ooivan v. Christit 
L.R. 2 S<\ App. 272: “At common law the mere fact of ‘un 
workability to profit’ affords no ground for reducing or throw 
ing up a lease of minerals, which are in their nature ct to 
many vicissitudes.”

The plaintiffs ask. and I think are entitled, to receive from 
the defendants damages for the breach of the agreement for 
failing to supply to them gas free. Approximately, it has cost 
them about $150 since the date when the defendants refused 
further to supply them with gas. I think each of the three plain 
tiffs, Kundy, Strome, and Kenny, must, therefore, have judg 
meut for the sum of $(50 down to the date of trial. 1 find that 
the covenant to supply free gas to the plaintiffs is still an exist 
ing and binding one upon the defendants. In case, therefore, 
they continue to refuse to supply the plaintiffs, the disposition 
I am making of this ease will not in any way prejudice tie 
rights of the plaintiffs in any future action.

I think it is a case in which High Court costs should lie 
granted to the plaintiffs, and I make an order accordingly.

It is, of course, impossible to say exactly how long the Atter 
cliff»» station gas field will continue to supply gas for commercial 
purposes, or even for local purposes. Ai kens, a gas expert who 
testified at the trial on behalf of the plaintiffs, says that the gas 
under present conditions and consumption would probably last 
eight or ten years for commercial purposes, and will possibly In
completely abandoned for such purposes in twelve years. It 
may be that the parties would prefer that I fix a lump sum to 
lie payable by the defendants to the plaintiffs for a release of 
any further liability under the contract in (piestion. If so, the 
matter may be further mentioned.

Judgment for plaintiffs.

COURCHESNE v. TALBOT.

Qileber Court of Itrrinr, Lemieux, tPelletier awl Malttuin, Jl 
January 4, 1912.

1. LkVV AMD HKIZVRK <| III II—4.1)—RhUIT TO AX XVI.—WllK.N OPPOMIH v

An o|i|Ni*iti«in to annul only lie» after the seizure hat lieen artu.iiU 
effected.

2. I*»;VY AMI HKIZVRK I § III II—45)—OPPOSITION TO WRIT OK KXKVI IMX
PRIOR TO HKIZVRK.

An opposition to the writ of execution itself, before any *eizur«- i« 
effected, i« premature and will be di*mi»»ed.

29
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Appeal by way of inscription in review from a judgment QUE- 
rendered by the Superior Court, Pouliot, J., on October 14th, ^
1911. The appeal was dismissed. mi-2

Girouard, Beaudry and Girouard, for the plaintiff.
„ 1/ j « 14 e . tOVBCIlE!Perrault and Perrault, for the opposant. „

Quebec, January 4, 191*2. Lemieux, A.C.J. :—An opposition 
to annul, made by Talbot to a writ of execution which bad not 
yet been executed was dismissed by the first Court for the ground 
that this opposition was premature.

The Court of Arthabaska held that an opposition to annul 
could only be made after the seizure of the movable effects of 
the debtor had been effected.

The opposant " < from this judgment.
Our system of procedure contains special provisions in re

gard to seizure which are not found in the French code. It is 
simpler, inasmuch as it omits that antiquated proceeding pre
liminary to the seizure, which is required by the French code, 
called “commandement d( payer” (commandment to pay). The 
commandment is not required : Lee, v. Lampsou, 2 L.C.R. 14S, 
Mass in v. Pr Chassa, 7 L.C.J. 225.

Under our law the seizure is begun by a writ, called a writ 
of execution, which is issued in the name of the Sovereign and 
orders the sheriff to levy the amount of the debt, the interest, 
and the costs both of the suit and of the execution. ( Arts. 600, 
617 C. P.) Seizure in execution, as the words imply, is the 
execution of the judgment. It consists in putting beneath the 
hand of justice all the property of the debtor, to satisfy the 
judgment obtained against him.

Rolland de Villargues, vo. “ Saisic-cxecution” :—
C’cst faction do mettre sous In main de justice des biens et des effets, 

dans l'intérêt du saisissant ou de la vindicte publique.
Fuzier-Iïerman, vo. “Saisie-execution.”
Pigeau. Procédure, vol. 2, p. 600 :—

La saisie-execution est un acte par lequel les meubles, effets, mar
chandises, bestiaux et toutes autres choses mobilières corporelles, 
appartenant nu débiteur, sont mis sous la main de justice. A la requête 
de son créancier, ù l'effet </*// demeurer jutupi'ù la vente que l'on en 
fera pour payer ce créancier.
The English authors say that “the writ of execution is called 

the life of the law, and therefore in all cases is to be favoured” 
(Ency. of the Laws of England, p. 125). The author cited l*or- 
rows the Latin maxim : Exceutio est fruetus, finis el effect us 
hgi*.

Our legislators have well understood that the writ of execu
tion was the end and objeet of the law, and they have not wished 
to see its effect lessened and paralysed lie fore its execution. 

Under our code the seizure must have taken place before the

D3D
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debtor can stop the effect of the writ ordering the sheriff to put 
the hand of justice upon the property of the debtor.

This follows from the code of procedure (arts. 612 to 644). 
which after having laid down the method of seizure, indicates 
the property which may be seized, and then gives the methods of 
opposing the seizure.

Article 644 says:—
A seizure of movables in execution may be contested by opposition 

either by the debtor himself or by third parties.
Article 645:—

The debtor may demand the nullity of a seizure of movables in 
execution:

1. On the ground of irregularities in the seizure, whenever they 
cause a prejudice.

2. On the ground of any of the effects being exempt from seizure.
3. On the ground of the extinction of the debt.
4. On any other ground of a nature to effect the judgment sought 

to be executed.

The idea which is apparent from these articles is that an 
opposition can only be made by the defendant and received 
when the seizure has been actually effected.

We find no article saying, implying or suggesting that an op
position can be made to the writ or to prevent or hinder the 
execution of the writ, but, throughout, the law clearly expresses 
the thought that the opposition can only be received after tin* 
execution of the writ, in other words the code does not grant 
an opposition to annul in order to protect or guard oneself 
against a threatened or attempted seizure under a writ of execu
tion, but it informs us that it can only be received after the hand 
of justice has been placed upon the property of the debtor.

The legislator has been careful to make res judicata, the 
judgment, and the right of seizing in the name of the Sovereign, 
respected, by requiring that he who becomes an opposant should 
make an affidavit (art. 647 C.P.) to the effect that the opposition 
is not made with intent to unjustly retard the sale, but that it is 
made to obtain justice.

The words “oppose the sale” are significant, for they mean 
that the opposition is not made with intent to retard the sale of 
the effects seized, because there cannot be a sale if there has not 
been a seizure.

If, without a text to that effect, we were to decide that an 
opposition could l>e made to a writ of execution, what would 
prevent proceedings to stop, prevent, or hinder the execution 
of a capias, a seizure before judgment or other rigorous pro
ceedings which the legislator has granted in order to prevent 
and frustrate fraudulent schemes on the part of debtors!

To decide that the debtor was entitled to prevent the seizur 
by making an opposition to the writ of seizure, would constitute
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a deplorable innovation in the administration of justice, which QUE. 
already has such difficulty to overcome the obstacles in its path.
In fact, the debtor, after having exhausted all dilatory means, lni2
objections and exceptions to delay the recognition of a right by ----
judgment, would set himself to watch and spy for the issuance Coun^,,F:RXK 
of a writ of seizure, in order to prevent its execution by an op- Taluot.
position in support of which he would raise irregularities, etc., ----
in the writ itself, all for the purpose of obtaining time to make ........
away with his goods or to prevent its execution.

We are of opinion that the judgment should be confirmed 
with costs.

Malouin, J. :—The plaintiff has obtained a judgment against Maiouin.j. 
the defendant for the sum of $800 and 1ms caused a fieri facias 
de bonis et de terris to issue in execution of this judgment.

Before the seizure, the defendant produced in the hands of 
the sheriff, who was the holder of the writ of execution, an op
position to annul. After the receipt of this opposition the 
sheriff made a return and brought the writ into Court.

The plaintiff has made a motion under art. 651 C.P. asking 
for the dismissal of the opposition to annul on the ground that 
it had been made before the seizure was effected.

The Court of first instance granted the motion for this reason 
and dismissed the opposition to annul.

The plaintiff invokes other grounds in his motion, but the 
judgment of first instance does not mention them, and I do not 
think it is necessary to refer to them for the decision of the 
present appeal.

The opposition to annul is a special proceeding which can 
only be resorted to in the cases provided by law. This recourse 
has the effect of suspending the proceeding which has been begun 
and obliging the officer of justice, who holds the writ, to make a 
return without delay.

This proceeding is directed against the seizure itself, and in 
consequence if there be no seizure there cannot he ground for an 
opposition to annul.

This results from arts. G44 and following, C.P.
Art. 644 says that the seizure in execution may be contested 

by opposition.
Garsonnet, vol. 4, No. 1332, defines saisie-cxccution as 

“I/acte par lequel un créancier met sous main de justice les 
meubles corporels de son débiteur, aux fins de réalizer le gage 
commun des créanciers.”

And art. 645 C.P. adds: “The debtor may demand the nullity 
of a seizure of movables in execution . . . in the eases 
which this article enumerates.

The French version of art. 645 is no less explicit : ‘‘Le saisie- 
peut demander la nullité de la saisie-execution.” This article 
says “le saisi “ that is to say, the person whose effects are seized.
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In order that the debtor may demand the nullity of the 
seizure, the seizure must necessarily have been effected. How, 
indeed, could he demand the nullity of a seizure which did not 
exist.

Art. 722 C.P., which relates to immovables is to the same 
effect: “Le saisi/' says the French version, “peut s’opposer à 
la saisie ou à la vente de ses immeubles ou rentes dans les cas et 
en la manière énoncée en l’article 64.1.’’

The article says “ L( saisi peut s'opposer/* Rut if there is 
to lie a seizure, the seizure must he effected.

The English version of art. 722 reads as follows : “The party 
whose immovables or rents are seized, may oppose the seizure or 
the sale thereof, in the cases and in the manner declared bv 
art. 645.”

Nothing could lie clearer. The recourse by way of opposition 
to annul is given to him whose property is seized.

Art. 647 C.P. requires that the opposition shall lie accom
panied by an affidavit that such opposition is made without in
tent to unjustly retard the sale. The sale of what? Evidently 
of the goods seized.

Arts. 648 and 649 C.P. establish that oppositions are served 
upon the sheriff or the bailiff and that the service of the opposi
tion causes a stay of proceedings upon the seizure and the sale.

Why are oppositions served upon the sheriff or the bailiff 
Is it because they have effected the seizure and the order to 
suspend it should be addressed to them.

I find in Pothier (Bugnet ed.), vol. 1, p. 672, No. 104, a 
definition of opposition to annul which comes from the old 
French procedure. This definition is all the more appropriate 
as our code has preserved intact the distinctive character of 
this proceeding. The definition is as follows:—

L'opposition ilu Haiti est un note par lequel le débiteur saisi soutient 
la nullité de la saisie, soit pour quelque défaut de forme, soit par les 
moyens de fond, paree qu'il prétend ne rien devoir, ou parce qu'il 
prétend que la créance pour laquelle le saisissant a saisi, n'est pas 
exécutoire. Cette opposition donne lieu A une instance sur l'assignation 
de celle des parties qui prévient l’autre.

Sec also Pothier (Bugnet), vol. 10, p. 216, No. 469.
It results from the above citations that the opposition to 

annul is a contestation of the seizure. As indeed its name indi
cates, its purpose is to annul the seizure in execution.

According to the plan of our code of procedure, one can no 
more make an opposition to a writ of execution than one can 
plead to a writ of summons which is not served nor returned 
into Court.

The appellant has cited Garsonnet as well as Carré and 
Chauveau who say that an opposition can be made to a “Com-
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mandement de payer.” These authors express this opinion in 
commenting upon arts. 588 and 584 of the French code of pro
cedure.

Art. 585:—
Tout* saisie-exécution sera précédée d'un commandement de payer a 

!a personne ou au domicile du débiteur, fait nu moins un jour avant 
In saisie, et contenant notification du titre, s'il n'a déjà été notifié.

Article 584:—

QUE.

C.R.
IMS
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Malouln, J.

11 contiendra élection de domicile. justpi'A In fin de la poursuite, dans
la commune oft doit se faire l’exécution, si le créancier n'y demeure;
et le débiteur pourra faire, A ce domicile élu, toutes significations,
même d'offres reélles et d'appel.

These two articles do not exist in our code of procedure. 
Here, it is not necessary to serve the judgment upon the debtor 
before executing it. unless the judgment itself orders it. Con
sequently, the preliminary obligation of a “commandement” 
does not exist with us.

When the bailiff, holding the writ of execution, presents 
himself before the debtor to make a seizure, he asks him verbally 
for payment of the sum claimed, and upon default to pay he 
proceeds without delay to seize the goods. There is no com
mandment in writing, nor delay to pay, nor election of domicile, 
as in the French law.

It was decided before the code, that a commandment to pay 
was not necessary in the case of seizure in execution of movable 
property : Lea v. Lampson, 2 L.C.R. 148. Massue v. Crrbassa, 7 
L.C.J. 225.

Our code of procedure does not anywhere require a command
ment to pay before the seizure. Art. 609, indeed, says that an 
execution can be proceeded with without making a demand of 
payment, which implies that a creditor ought to make a demand 
of payment when he proceeds with a first execution, but as I have 
just said, the code of procedure does not make this an imperative 
rule.

This was evidently the opinion of all the Judges of the 
Superior Court, since, when they met to prepare the rules of 
practice, they adopted rule 60 which declares that demand of 
payment at the time of a first execution is requisite only when 
the seizure is made at the domicile of the debtor or in bis 
presence.

This rule limits the demand of payment to the case where 
the seizure is effected at the domicile of the debtor, or otherwise 
when he is present, so as to avoid the costs of seizure in case the 
debtor should pay.

The omission of this formality cannot affect the validity of 
the seizure, but it might have the effect of making the seizing 
creditor liable for the costs of the seizure.

43---- 1 D.I..R.
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QpE 1 am therefore of the opinion, that the commandment re-
Ci. R. quired by arts. 58.4 and 584 of the French code of procedure
1912 does not exist in our law, and that consequently there can he no
---- question of an opposition to the commandment.

DUBUHE8NK The opposition of which Uarsonnet and Carn* & Chauveau 
Talbot. speak, is not the opposition to annul of the old French law

f which is also ours. It is a proceeding which does not directly
attack the seizure ; it does not stop the proceedings upon the 
seizure and the sale. See Pothier (Buguet ed.). p. 216, note 7. 
and p. 217, notes 2 and 3. Cpon this subject »t. Pothier s 
annotator, says :—

lx* code n'établit aucune procédure particulière pour l'opponitiou qui 
aérait formé»* par le aaiai. . . . L'opposition formée par le *ai*i
constitue donc une instance ordinaire eur lequel le «aifti doit procéder 
Huivant les régi»** générales pur voie il'ajournement. sauf A obtenir 
abréviation de délai ou A se pourvoir, s'il y a lieu, pur provision devant 
le juge de référé.

Ni l'op|Misition. ni l'acte d'ajournement ne peut avoir |H»ur effet 
d'arrêter les poursuites du saisissant qui agit en vertu d'un titre 
exécutoire.

Si la partie saisie s'est liornée A declarer une simple opposition, ou 
si elle ne suit |mis sur l'ajournement qu'elle a donné, le saisissant n'a 
aucun intérêt A demander mainlevée de l'opposition qui ne peut arrêter 
la |M>ursuite.
See also Sirey, Code de Procédure, under article 583, No. 25. 
As may be seen, this opposition of which the French authors 

speak, is not the opposition to annul of our code of procedure 
it possesses neither its character nor its effects. It dims not 
suspend the proeetsiings upon the seizure and does not stop the 
sale. It is an ordinary proceeding. Then* can be no objection 
to allowing it Ik*fore the seizure. Kveu after the tion of
this opposition, the bailiff may prowed with the seizure and the 
sale.

If an opposition to annul was ' to be made liefore tin-
seizure, the creditor would In* deprived of his privilege of putting 
the goods of his debtor beneath the hand of justice, when this is 
formally recognized by law. This would encourage frauds by 
certain d»*btors who would profit by it to secrete or make away 
with their goods.

It is evidently for this mison that our code only allows an 
opposition to annul to be made after the seizure.

For these reasons I am of opinion that the judgment of the 
Court of first instance dismissing the ’s opposition is
well founded

Appeal dismissed.

6
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CARRINGTON v. RUSSELL.
Quebec Superior Court. Laurendeau, •/. Mm/ 29. 1912.

I. UBKI AM> Nt.AMIKIt ( f 11 K 4—77 ) -IHlv „.K(!K» mMMt'XICATIONH-

Worms is km iiy witnkhn in jvihcial i*«.k kkih.nos—Aim si ok ------
I'RIVILKOK—C.C. (On.), HW. 1053. May2

If II witness h luises his position us such in order to injure the parties 
to the case or third parties, either hy perjuring himss-lf „r |,v making 
statements which do not relate to the matter in issue or to the ones 
t'ons which are put to him. he commits a fault provided against l.v 
art. 1053 of the Quebec Civil Code.

Inscription in law on a <| neat ion arising in a slander action Statem 
as to whether the plaintiff’s pleading disclosed a cause of action.

PrrroM, Tam In nan, Itinfrct il (n nest, for the plaintiff.
G to. A. Cam/tin II, for the defendant.

Lavrendeac .1. (translated) :—The plaintiff sues the defend- Leumidva 
ant for slander and claims the sum of tjvJô.OOO.

The defendant inserihes in law against allegations 8. 9. 10,
II. 12, Id, and 14 ot the declaration. These allegations read as 
follows :—

M. On the 23rd day of September, 1911. the said defendant was e\ 
amined on diaeorery on behalf of the defendant* in the said cases lour
ing mimliers 2132 and 217'» on the records of this honourable Court, in 
which cases the said defendant is plaintiff, and the said Allan A.
Pinkerton et al. are defendants.

9. In tin* course of this examination said defendant in order to injure 
said plaintiff and to cause him damages, and without any cause or 
legal justification whatsoever, swore that the said was party
to a conspiracy against said defendant in order to have the said 
defendant incarcerated in a lunatic asylum, and was party to the 
conspiracy mentioned in paragraph 9 of this declaration.

19. Said plaintiff is unable to set out in this declaration the exact 
words or terms used by the said Russell with reference to the said 
plaintiff in connection with the suits above mentioned, but files with 
these presents a certified copy of the deposition then given by said 
defendant, and plaintiff hereby refers to said de|iosition as forming 
part of tbe present declaration as plaintiff's exhibit No. 2.

11. On the 2Hth and 29th of Septemlier last past. 1911. and the 
days following, said defendant was examined on his India If in the suit 
I tearing numlier 2132 of the words of this honourable Court, in which 
the said defendant was plaintiff, and the said A. A. Pinkerton et al. 
were defendants, the naid suit then I icing heard at em/uele and merits.

12. While the said defendant was so examined he then rc|>cated 
against said plaintiff all the former statements which he had made 
against him in his examination oh diHcorery as mentioned above, and 
this with malice, without any cause whatsover and in order simply to 
injure plaintiff and cause him damages; a certified copy of the de

in so given by the said defendant is Hied herewith to form part
hereof as plaintiff's exhibit No. 3. and plaintiff hereby s|»ecially refers 
to said deposition as forming part hereof.
72
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asserted that plaintilf had tried to commit a crime against him, viz., 
had conspired against him with several other persons in order to have 
him incarcerated in a lunatic asylum and had also conspired with

(’.ARRIXCiTON

Russell.

several other parties in committing another crime, viz., what he called 
“a badger game" and used other words to the same effect and purpose. 

14. The said statements above mentioned were made by the said
Laurendeau, J. defendant before a large numlier of persons, and every one understood 

that said defendant was stating under oath that plaintiff had commit
ted a crime against said defendant by conspiring and trying to induce 
people to play the badger game on said defendant.

The reasons for the inscription in law are as follows :—
1. The said allegations, even if true, (which is denied) do 

not give rise in law to the conclusions taken by nlaintiff in his 
declaration.

As appears from the allegations of the said paragraph tin 
publications therein referred to were relevant answers given by 
defendant to questions put to him, when being examined as a 
witness under oath in the course of the said judicial proceedings, 
to wit, the trial of the said actions No. 2132 and No. 2175, and 
all the publications and allegations so made by defendant wen 
and each of them was and is, absolutely privileged, and cannot 
give rise to any right of action by the present plaintiff against 
the present defendant.

The allegations which are attacked by the inscription in law 
are completed by allegation 1!) which is as follows :—

19. All the sni<l stiitement» arc false and have been made by the 
said defendant against said plaintiff with the sole view and purpose of 
injuring him and causing him damages, and said defendant well knew 
when he was making such statements against plaintiff that they were 
unfounded and false.

The defendant in support of his inscription in law sub
mits the following propositions:—

(1) The duties, rights, responsibilities and privileges of a 
person who is heard as a witness under oath before a court of 
justice are matters which relate to the administration of jus 
tice, and as such, are matters of public law.

(2) The public law of the Province of Quel>ee upon this 
subject is the English law.

(3) According to English law, the witness enjoys an ab
solute immunity, and he cannot be sued in damages even if he 
has acted maliciously, in bad faith, and if what he has said do. s 
not relate to the case, nor to the questions put to him ; this rule 
is essential for the proper administration of justice.

These different propositions are only of importance if we are 
to adopt the English common law, as interpreted by the juris
prudence in England, in deciding upon the responsibility of the 
witness.
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The jurisprudence and the authors who have written on the QUE 
subject recognize an absolute immunity for the witness. The g c
witness can only be proceeded against in case of perjury, and 1912

then only criminally. lie does not incur any civil responsi- —-
bility, except, perhaps, when what he says has no reference ( XBB,*0T0S 
whatever to the matter in issue. This rule is based upon the Russe» 1.. 
consideration of public interest, which requires that the witness Iaur^J^u , 
should be perfectly free to speak the whole truth. The fear of 
being sued might prevent him from speaking the whole truth.
There is less inconvenience in the application of this rule than in 
the application of a different one.

The references given below embody a complete study of the 
question. There is no doubt that public interest is the reason 
for the law which forces the witness to appear before a court of 
justice and to reply to the questions which are put to him. But 
it does not follow that, because public interest has rendered this 
law necessary, the relations of the witness towards this law are 
regulated by public law.

Our laws of procedure contain full provisions regarding the 
summoning of the witness, his appearance, his conduct before 
the Courts, his punishment for contempt of Court, etc. ; his 
responsibility and his punishment for refusal to appear are 
regulated by art. 303 of the code of procedure.

Ilis responsibility for his fault when he gives evidence is 
regulated by art. 1053, Civil Code, which is our common law in 
matters of civil responsibility.

Forced to appear and declare under oath the facts which he 
knows, the witness necessarily enjoys certain privileges. These 
privileges are not expressly defined by law, but they result from 
the obligation which the law imposes upon him and from the 
special position in which he finds himself. He cannot be in fault 
while he is accomplishing a duty or executing an obligation.
But if the witness abuses his position to injure the parties to the 
case or third persons, either by perjuring himself or by making 
declarations which do not relate either to the matter in issue or 
to the questions which are put to him, he commits a fault because 
he is no longer accomplishing the duty or the obligation which 
the law imposes on him.

Supposing the facts alleged in the declaration to be true, the 
defendant has not only maliciously and with the sole purpose of 
injuring him, made slanderous statements concerning the plain
tiff, which relate neither to the matter in issue nor to the ques
tions which were put to him, but he perjured himself in making 
these statements. He has therefore committed a fault for which 
he is civilly responsible.

I have not, as has been suggested, got to enquire whether the 
defendant acted in good faith, with probable cause and without
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|*ave were true, or again, that these replies referred to the matter 
in issue. The Judge who hears the case on the merits will decide

( AHKIXGTOX

Rvsski.i..

this |M)int. Vpon the inscription in law 1 must take the facts 
alleged and consider them as proved.

The foregoing reasoning seems to me to he in accordance
Lmirviideau, J. with our jurisprudence. It is only in the case of suits for 

damages tor illegal arrest, that we find certain differences of 
opinion among the Judges of this province.

In the ease of ID hi v. Dix villi Rutter d" Cheese Association, 
1« Que. K.B. 333, the Honourable Chief Justice of the Court of 
Appeal (Taschereau) expressed the opinion that the defendant's 
responsibility should he regulated by English law, because, in 
this country, we are governed by English criminal law; hut he 
adds that, according to him. there no difference between English 
law and French law on this point. The Honourable Mr. Justice 
Blanchet, who rendered the judgment of the Court, seems to be 
of a different opinion. lie admits, with the Honourable Chief 
Justice, that the English law and the French law on this ques- 
tion are alike. Hut lie adds that it is a question of civil responsi
bility, that the action for responsibility for false arrest is a 
civil one, and in the case of a civil suit the ordinary civil laws in 
regard to responsibility should he applied. This case was taken 
to the Supreme Court of Canada. The judgment of the Court 
of Appeal was confirmed. The Honourable the Chief Justice of 
the Supreme Court, accepting the opinion of Judge Blanchet. 
declared that there was no difference between the English law 
and the French law on this point; hut he added, expressing a 
personal opinion, that the principles applicable in the Province 
of Quebec are contained in art. 105:1 of the Civil Code.

In the case of Canadian Pacific Paihcay v. Waller, 1 D.L.R. 
47, the Court of Appeal | Quebec King’s Bench, Appeal side I 
held that it is the principles of the French law. as reproduced in 
art. 1053 C.C., which govern actions in responsibility for false 
arrest, and not the English law.

The cause of this difference of opinion is that as we are 
governed by English criminal law, some Judges have thought 
that the civil responsibility of the complainant should be gov 
erned by English law, while others have thought that civil iv 
sponsihility, from whatever cause it arise, should he determined 
by our civil law.

But if there was ground for a difference of opinion in Un
ease of civil responsibility due to false arrest, this difference in 
views cannot be justified when it is a question of the responsi
bility of a witness in civil matters.

in the case of t'ntc v. Denrau, 19 Que. K.B. 272, it appears 
to have been held that a witness who gives evidence before n
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Court of Justice enjoys an absolute immunity with regard to 
defamatory statements made by him in his deposition, and no 
action can be maintained against him in regard to tin- defama
tory statements.

In reading the notes of the Honourable Judge Cross, one is 
easily convinced that the holding at the beginning of the report 
of the ease is not correct. The Honourable Judge, as I under* 

the report, did not express such a formal opinion. The 
decision is based on special circumstances. He has cited Knglish 
and French authorities to shew how far the privilege of a witness 
might extend in different eases, and the only conclusion at which 
the Honourable Judge arrives is found at pages 279 and 280. At 
page 279 the Honourable Judge speaks as follows :—

1 may conclude that in thin case the witness did not act with such 
malice and go so far out of his way to find an insult to east upon the 
plaintiff as to have forfeited the immunity which I have dcscrilied.
At the foot of the page 280 he adds:-

Vpoti the whole, our conclusion is that the provocation to which the 
respondent was subjected was such as should involve the denial of any 
recourse in damages to the plaintiff. It should la* understood that, while 
we confirm the adjudication made by the Superior Court, we are not 
to lie understood as formally that the part of the answer of
the witness complained of was a pertinent statement.
The only other eases which are to be fourni in our jurispru

dence concerning the responsibility of the witness are as 
follows :—

Marqui* v. (laminait, 2 (jue. S.C. .'>02, decided by Honourable 
Judge Jette. In the judgment of the case there is tin* following 
considérant :—

Whereas in principle, when the facts which a witness states are 
relative to the case in which lie is examined and when they are made 
in good faith and without malice, a recourse in damages will not lie 
by reason of the words so spoken.
1‘rairii v. Vimlnrg, 2 Que. S.C. 507. In III is case the defend

ant, after having finished his evidence as a witness before the 
Fire Connniaaionera, added that :

The goods which disappeared during the night while the store was 
under the charge of the police, were in the store when these latter 
took charge of the store in question. The Commissioners drew the 
attention of the defendant to the gravity of his accusation, and that 
if he persisted in allirming it they would notify the Chief of Police. 
The defendant persisted in his accusation ami consented that the Chief 
of police should he told of it. The defendant then declared that lie 
had suffered more damages during the time the |sdiee were in charge 
of the store than he had by the fire; that he had been rohlied during 
the night and that he did not wish to have policemen as guardians 
any more, but that lie wished to have an honest man.
It was under these circumstances that the Court condemned 
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Hibbard v. (Julien, 4 Que. S.C. 369. This judgment was ren
dered by the Court of Review, composed of Judges Pagnuelo. 
Lynch and Doherty. In this case it was decided that if a wit
ness should he protected when, in good faith, he swears to facts 
which arc injurious to the character of any person, it does not 
follow that he should be allowed to slander him deliberately and 
maliciously.

The Honourable Judge Davidson decided in the Superior 
Court in this same case: Hibbard v. ('alien, 3 Que. S.C. 463. that 
a witness incurs no civil responsibility and that he can only be 
punished if he perjures himself.

In the eases of Kcnaml v. Gueneltc, 25 Que. S.C. 310, 
Larue v. Brault, 9 Que. S.C. 149, and Labbé v. Pidgeon, 7 Que. 
S.C. 29, the opinion which I have expressed has been admitted 
implicitly. The following judgments concerning the privilege 
of advocates may be read with interest: Labbé v. Pidgeon, 1 R. 
de J. 404; Gauthier v. St. Pierre, 1 M.L.R., S.C. 52; Paillé v. 
Demers, 3 R. de J. 434.

The Honourable Mr. Justice Charbonneau has applied the 
same principle in a case of Honan v. Parsons, 13 Que. P.R. 363.

Special laws, both civil and criminal, which we do not have 
here, have in France given rise to a jurisprudence which we can
not accept. (Sirey, 1838 1-740; Sirey, 1839-1-707; Sirey, 1836 
1-314; Sirey, 1877-1-90; Sirey, 1885-1-157).

The defendant’s inscription in law is dismissed with costs.
The following authorities were cited by the parties:—
Walton, Scope and Interpretation of the Civil Code, pp. 26, 

28 and 42; Corporation of Arthabaska v. Pantoine, 4 Dorion Q.B. 
364; Wilkins v. Major, 22 Q.O.R., S.C. 264; Campbell v. Hall, 20 
State Trials 304; City of Montreal v. Lacroix, 19 Q.O.R., K.B. 
385; Archambeault v. G.N.W. Telegraph Co., 18 R.L. 181: 
Gigucre v. Jacob, 10 Q.O.R., K.B. 501; Maloney v. Chase, 7 
Q.O.R., S.C. 18, Andrews, J. (1894) ; Isles v. Boas, 6 Q.O.R., S.C. 
312, (C.R.) (1894) ; Goman v. Holland, 11 Q.O.R., S.C. 75, (C.R. 
(1896); Lcmirc v. Duclos, 13 Q.O.R., S.C. 82, Lemieux, .1 
(1898) ; Lavigne v. Lefebvre, 14 Q.O.R., S.C. 275, Archibald, J.. 
(1898) ; Lachance v. ('azeau, 1 Q.O.R., K.B. 179; Attorney-Gen 
- rai \. Fournier, 19 Q.O.R., K B 181; Odgera, Libel and 81a 
der, 5th ed. (1912), pp. 227, 229, 230, 232, 233, 238, 241 248<i 
and 2485; Seaman v. Netlierclift, 1 C.P.D. 540; confirmed in 
appeal in 2 C.P.D. 53. See remarks of Coleridge, L.J. in 1 
C.P.D., at pp. 544, 545 and 546; Folkard, Libel and Slander. 
7th ed.. pp. 88, 93, 95, 96 and 100; Bottomlcy v. Brougham. 
[1908] 1 K.B. 584; Scott v. Stansftrld, L.R. 3 Exch. 220; Bar
rait v. Kearns, [1905] 1 K.B. 505; Dawkins v. Lord Rokebg. 
L.R., 7 Eng. & Ir. App. 744; Astlcy v. Youngc, 2 Burrow's Im
ports 807, decided by Lord Mansfield in 1759; Henderson \
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Broomhcad, 4 II. & N. 5G7; Rochon v. Fraser, II L.C.R. 87; 
La Cic du Fublication da Canada-Revue v. Fahre, Ü Q.O.R., 
S.C. 543; Lamarche v. Bruchési, 7 Q.O.R., S.C. 02, Archibald, J. 

1895 ; harm v. Brault, !• <tu Ui.. S.C. 149; Mercier v. Masson, 
12 Q.O.R., S.C. 337; Ca/vdci/ v. Bradstrect, M.L.R., 2 S.C. 33; 
Canadian Criminal Code, secs. 320 and 320; Cyc.. vol. 25, vo. 
“Libel and Slander,” pp. 375 et seq., pp. 379, 381 and 383; 
Vogel v. Gruaz, 110 l .S. 311 : Garr v. Scldon, 4 N.Y. 1901; 
Si sides v. Fling, 0 N.Y. 515; Youmans v. Smith, 153 N.Y. 214 ; 
Her mi us v. Set son, 138 N.Y. 517 ; Burke v. Ryan, 30 L.R.A. 951 ; 
Gardcmal v. M< Williams, 43 L.R.A. 454; Hoar v. Wood, 3 Met
calfe Reports 193; Sugdam v. Moffatt, Stanford's Reports 458; 
Law v. Llewellyn, [1906] 1 K.B. 487 ; Rurr v. Smith, [1909]
2 K.B. 300 ; Dareau, des Injures, vol. 1, par. 9, p. 130 ; Fuzier- 
Herman, vo. “Diffamation.” Nos. 1592 tt seq.

The formal judgment of the Court, was recorded as fol
lows :—

“The Court, after having heard the parties by their attor
neys upon the defendant’s partial inscription in law, having 
examined the record and deliberated ;

“Whereas the plaintiff claims from the defendant damages 
because the latter in divers depositions made by him under oath 
as witness in another case, made injurious statements concern
ing him. without cause and without any justification, but with 
malice, with the sole purpose of injuring him. and knowing what 
he said to be false;

“Whereas the defendant, by his inscription in law, contends 
that the defendant is not civilly responsible by reason of the 
facts set forth above ;

“Considering that when a witness abuses his position in 
order to injure someone else, he commits a fault for which he 
is civilly responsible under art. 1053 of the Civil Code; that 
under the circumstances this fault consists in the fact that the 
defendant has injured the plaintiff by making false statements, 
knowing them to be false, and bas maliciously and without 
justification made injurious remarks concerning him which had 
no relation either to the case or to the questions which were put 
to him;

“Considering that the inscription in law is ill-founded;
“Doth dismiss the said inscription in law with costs.”
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BARTRAM v. GRICE.

Ontario High Court. Trial before Kelly, •/. May 20. 1912.

1. Pledge (8 M B—20)—Sharks pledged ah security—Power of hale
Tenders—Setting aside hale.

A power of sale in an agreement whereby shares of stock were 
pledged as security, which required upon default in payment, tlut 
tenders should Is- advertised for three times in designated newspaper-, 
with intervals of a week lietween each insertion, was not properlx 
exercised, and a sale will Is* set aside, where a full wts-k. excluding 
the day of puhlieation. did not elapse between each publication.

2. Plein.e <6 1111—20)—Condition precedent to sale—Xon-ohhkry.ami
—Settinu aside sale.

A sale of shares of stock held as security is irregular and will I- 
set aside, when* the order of priority of their sale as provided in the 
agrmnent by which they were pledged, was not observed, and tin* pur 
chaser had notice tliereof.

:i. Corporations and companies <8 VC I—192)—Riciith ok transkkrh
— iRREIil LAR SALE OF HTiH K—KNOWLKIHJE I1Y SOLICITOR OK PI It
CHASER OK IHRKOI'I.ARITIES.

One who purchases shares of stwk under an irregular sale by ;i 
jdedgee will not In* protected as a purchaser for value without notice 
where the solicitor who acted for the former was also the solicitor 
for the pledgee, and had knowledge of such irregularity, as his knoxx 
ledge was imputable to the purchaser.

4. Notice < 8 ! I—hi) — Imputed notice ok irregular sale ok sharks
Circumstances siiexvi.no.

Even xx here a |H»wer of sale of property pledged is so framed as t . 
relieve a purchaser from obligation to make inquiries, yet, if the cir 
cumstances which put in question the propriety of the sale are 
brought to his knoxvledge he thereby becomes charged with notice.

[•Irakintt v. .loues, 2 («ill'. 99. referred to.)
5. Plkihik i 8 M H—21)—Purchase for benefit ok pleduek—Inadéquat)

price—Settinu aside sale.
A sale of pledged shares of stock cannot Is- upheld xvliere the cir 

cumstances sliexv that the purchaser, xx ho paid an inadequate prie, 
kuexv practically notiiiug about the company that issued them. •>: 
about its affairs or financial circumstances, and that lie consulted 
xvitli the pledgee in relation to the sale. and. xvas. to some extent, in 
his employ, as the conclusion therefrom was that the purchase xvn 
made at the suggestion of and for the Ismeflt of the pledgee.

fi. Pledok (fill A—II)—Duty ok pi.eihiee as to sale—Protection ot
PROPERTY.

It is the duty of the pledgee of shares of stiwk in selling them upon 
default to take reasonable means to prevent a sacrifice thereof, an 
to act as a provident oxvner would have done.

(l.ateh v. Furlong (IXtlii). 12 Clr. SOS, applied.]
7. Plkihik (fill H—21)—Sale—Purchase for iiknkkit ok pi.einie) In

ADEQUACY OK PRICE.
While inadequacy of price is not ordinarily a snllicient reason f«*i 

setting aside a sale, yet it xvill have that effect when, taken in con 
nection xx ith other circumstances, it leads to the assumption that tl 
purchase xvas made for the lie ne lit of the pledgee.

Action III set aside a sale made by the defendant firiee to tie 
defendant Naylor of 5011 shares of the eapital stock of the 
General Construction and Dredging Company Limited.

■



4 D.L.R. ! Barth a m v. Grice. *»s:{

F. E. Hodgins, K.C., and IV. /«'. Wadsworth, for the plaintiff. ONT.
W. M. Douglas, K.C., and ./, /»'. /,. Starr, K.C., for the do- if. c. .1. 

fendants Grice and Naylor. MM2

McGregor Young. K.V.. for the defendants the General iurtkam 
Construct ion and Dredging Company. v.

liRICK.

Kelly, J.:—By an agreement made between the plaintiff and K n ( 
defendant Grice, on the 23rd February, 1910, the plaintiff agreed
to transfer to Grice 500 shares of the capital stock of that com
pany as security in respect of another 500 shores which had 
been purchased and paid for by the defendant Grice. The agree
ment also provided that the plaintiff should transfer to the de
fendant Grice a further 100 shares of such capital stock, which 
Grice was to bo entitled to hold for himself absolutely, subject to 
certain rights of the plaintiff in respect thereto. There is a 
further provision that, in the event of Grice not having before 
the 1st April. 1911. received in dividends upon the 500 shares 
so purchased by him $50,000, he was to be entitled up to. but not 
after, the 15th April, 1911, to call upon the plaintiff to pay him 
$50,000 and interest at (> per cent, from the 1st May, 1909. till 
the time that such sum should be paid to him. less any dividends 
received by him prior to such repayment; and on payment of 
such sums the plaintiff was to have the right to call on the de
fendant Grice to transfer to him the 500 shares purchased by 
Grice, the 500 shares transferred to Grice as security, and the 
other 100 shares above referred to. Further, if the plaintiff 
failed to pay the sums mentioned within 30 days after being 
called upon by Grice to do so. Grice was to be entitled to realise 
on, “first, the 500 shares now hold by him in the said company 
and paid for by him, and secondly, the 50 shares in the company 
to be transferred by Mr. Bart ram to Mr. Grice as security as 
aforesaid ; thirdly, the 100 shares.” etc.

The manner in which the shares were to lw* disposed of was 
this: “Mr. Grice shall dispose of the shares as follows, that is to 
say, he shall call for tenders by advertisement to be inserted 
three times with an interval of a week between each time in 
the Globe, Toronto, and in some well known London news
paper, and Mr. Grice shall accept the highest tender for cash 
for the said shares, or shall himself purchase the said shares at 
the amount of the highest tender, but in no event shall Mr. Bar- 
tram be personally liable for the repayment of the $50,000 pur
chase-money.”

There was a still further provision that, “in the event of Mr. 
Grice not calling on Mr. Bart ram for repayment of the $50,000 
prior to the 1st April, 1911. and offering to retransfer to Mr. 
Bart ram the full 1,000 shares, then in such event Mr. Grice shall 
re-transfer to Mr. Bart ram the 500 shares held as security, 
before the 1st May, 1911.”
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Grice not having received in dividends the $50,000 and in 
tercst, he, by his solicitors, issued a notice dated the 28tl 
March, 1911, to the plaintiff, requiring him to pay $50,000 and 
interest thereon at 6 per cent, per annum from the 1st May, 1909, 
to the date of payment, and offering to transfer to the plaintiif. 
upon such payment, 1,000 shares of the capital stock of the d< 
fendant company ; and on the 5th April, 1911, a similar notice 
was issued.

There was some contention between the parties as to whether 
these notices were properly served on the plaintiff within the 
time required by the agreement. With this aspect of the case I 
shall not deal at present ; but, even if the notices were duly 
served. I am of opinion that the sale, for other reasons, cannot be 
upheld.

The only method of realising on the shares on default in 
payment, was that given by the power of sale in the agreement.

Advertisements for tenders for the sale of the first 500 
shares ( that is, the shares which had been purchased by the de
fendant Grice) were inserted in the Toronto Globe on the 15th, 
22nd and 29th July, 1911, and in the London Globe on the 
1st, 8th. and 15th August. 1911 ; and advertisements for tenders 
for the sale of the other 500 shares were inserted in the Toronto 
Globe on the 21st and 28th July and the 4th August. 1911. and 
in the London Globe on the 1st, 8th, and 15th August, 1911.

On the 27th October, 1911, the defendant Naylor made an 
offer of $100 for the purchase of the second block of 500 shares, 
namely, the shares held by Grice as security, and his offer was 
accepted, and the defendant company were called upon to have 
the transfer to the purchaser entered in their books, but were 
restrained by injunction from doing so.

I find that the power of sale was not properly exercised. 
The power required the advertisements for tenders to he inserted 
“three times with an interval of a week between each time.” 
While this language shews want of care in its preparation, there 
cannot be any doubt that it means that there was to he an 
interval of a week between the date of one insertion and the date 
of the insertion next succeeding it. Inserting the advertisements 
on the 21st and 28th July and 4th August, and on the 1st. 8th. 
and 15th August, was not a compliance with the provisions of 
the agreement, inasmuch as an interval of a week did not elapse 
between the date of one insertion and the date of the insertion 
next succeeding it. . . .

In K. v. Justices of Shropshire (1828), 8 Ad. & E. 17". it 
was decided that where an act is required to Ik* done so many 
days at least Ik*fore a given event the time must he reckoned 
excluding both the day of the act and that of the event.
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An interval of not less than 11 days is equivalent to saying that ONT. 
fourteen days must intervene or elapse between the two dates: In re “j
Kailicay Sleepers Supply Coin jump ( 1885), 29 C.P. 204. 1912*
Chitty, J., in that case says :— ----

1 do not see any distinction between "fourteen days” and “at least Bartram 
fourteen days." Ouce.
lu Chambers v. Smith (18413), 12 M. & W. 2, it was held that ----

the words “not being less than fifteen days” meant fifteen full K,lly'J‘ 
days or clear days.

lu Young v. lliggon (1840), 6 M. & XV. 40. Baron Alderson 
said :—

Where there is given to a party a certain space of time to do some 
act, which space of time is included between two other acts to lie 
done by another person, both the days of doing those acts ought to be 
excluded, in order to ensure to him the whole of that space of time.
These authorities make it clear that a full week should have 

elapsed between the dates of any two insertions, that is, that the 
flays of publication must, in the calculation of the week, be 
excluded.

In another respect also the sale was irregular. The agree
ment provided that the defendant Grice should first realise on 
the 500 shares owned and held by him; secondly, on the 500 
shares transferred to him as security; and, thirdly, on the 100 
shares; but the sale attempted to be made by Grice to Naylor was 
of the second 500 shares before a sale of the first 500 shares had 
been effected. Down to the time of action the first 500 shares had 
not been sold.

It has been contended that the defendant Naylor is a pur
chaser for value without notice, and is not affected by any 
irregularities in the manner of exercising the power or con
ducting the sale.

I think he cannot thus protect himself or uphold the sale.
He made his offer of $100 to Grice’s solicitor, who, acting for 
Grice, had issued the advertisements for tenders and who was 
conducting the sale proceedings. This same solicitor acted for 
Naylor in the transaction and prepared for him the offer of 
$100, and Naylor left with him or paid him the $100 offered, 
which at the time of the trial had not been paid to Grice.

Naylor’s solicitor had full knowledge of the requirements of 
the power of sale, and was familiar with the sale proceedings.
The solicitor’s knowledge was Naylor’s knowledge, and he can
not successfully contend that he was not affected and bound 
by it.

Even in a case where a power of sale is so framed as to re
lieve the purchaser from all obligation to make inquiries, yet, 
if the circumstances which put in question the propriety of the 
sale are brought to his knowledge, and he purchases with that 
knowledge, he becomes a party to the transaction which is im
peached : Jenkins v. Jones, 2 G iff. 99, at pp. 108-9.



686

ONT.

If. (’..I.
1012

ltAKTRAM

Dominion Law Reports. |4 D.L.R

There are other reasons, too. which lead to the conclusion that 
the sale cannot be upheld.

Naylor's evidence shews that he knew practically nothing 
about the defendant company, that he knew nothing about its 
assets, its contracts or its operations, and he says that the de
fendant Grice told him that its stock was of little value.

Naylor’s occupation was that of a plasterer, working at his 
trade for other people. He had never before been engaged 
in a transaction of this nature, llis brother-in-law. Lawson, was 
Grice’s representative on the board of directors of the defendant 
company, and consulted with Grice about the company’s affairs, 
and was to some extent in Grice’s service.

Grice's duty was to take reasonable means of preventing the 
sacrifice of the shares, and to act as a provident owner would 
have acted : Latch v. Furlong (18(ifi), 12 Gr. 303. It is not 
clear to my mind that he discharged that duty. Added to all 
this is the allegation that the sale was at a gross undervalue. 
While mere inadequacy in price is not of itself a sufficient reason 
for setting aside a sale, still, in this instance, taken in conjunc
tion with the other circumstances, the price was so small in pro
portion to the value of the shares sold as to afford some evidence 
of the impropriety of the sale, and to lead to the assumption 
that the purchase by Naylor was made at the suggestion of 
Grice and for his benefit.

Considering, therefore, the want of regularity in the inser
tion of the advertisements for tenders, the attempt to sell the 
500 shares pledged before selling the 500 shares owned by Grice, 
as required by the agreement, the relationship of Grice, Lawson, 
and Naylor toward each other, the fact that both vendor and 
purchaser were represented by the same solicitor, and the price 
paid, which was but a nominal one as compared with what the 
evidence shews was the real value of these shares, I am clearly 
of opinion that the sale cannot be upheld.

I, therefore, direct judgment to be entered declaring invalid 
and setting aside the sale of the 500 shares by the defendant 
Grice to the defendant Naylor, cancelling any transfer of these 
shares and of certificate number fil representing them made by 
Grice to Naylor, restraining the defendant Naylor from trans
ferring or otherwise dealing with these shares and certificate, 
restraining the defendant Grice from doing any act towards 
completing such sale and transfer, and restraining the defend
ant company from transferring or consenting to any transfer of 
these shares and certificate to the defendant Naylor, and from 
recording him in the company’s books as the owner thereof.

The costs of the plaintiff and of the defendant company will 
be paid by the defendants Grice and Naylor. The counter
claim of the defendant Grice is dismissed with costs.

Judgment for plaintiff.
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REX v. MARCINKO. ONT
Ontario lliijh Court. Kelli/, ./., in Chamber», •lull/ 2ii. 11112.

1. DISORDERLY 1IOVHKH ( § 1 — 1 I—WllAT ARK— ÜAI) RKI'VT ATION—CONVIC
TION IIY MAGISTRATE.

In a |»ro*4vution for kwpiug a ilinordvrly house where there whs no 
evidence of disorderly conduct except on one single occasion but there 
was evidence of the had reputation of the house, there was evidence 
upon which the magistrate could convict and as lie was the judge of 
the weight to In* attached to it. his conviction will not lie disturlied.

| It. v. St. Clair. U Can. Crini. Cas. .">.*> 1. 27 O.A.lt. .'HIM, at p. 1110.
followed. 1

2. Ckrtiorabi i $ 11—20)—Amendment ok conviction—Right ok Cm rt
TO MARK CONVICTION CONFORM TO COIIK—('RIM. COOK SKC. 754.

Assuming that a police magistrate, who imposed a penalty in ex
cess of what was authorized by the Criminal Code. 1000. had no power, 
after service upon him of a notice of motion to set aside the con 
viction, which called upon him to make a return of the conviction, in 
formation, etc., to amend the conviction hy substituting a penalty 
provided by the Code, the Court, to which the conviction was re
moved by certiorari, may amend the conviction so as to conform to 
the Code, under the authority given by sec. 1124 thereof providing 
that no conviction made hy any just ici- should Is- held invalid for an\ 
irregularity, etc., therein, if the Court or Judge lief ore which or whom 
the (piestion is raised is satisfied that an offence of the nature de
scribed in the conviction has Is-eti committed, over which such justice 
has jurisdiction, and giving the Judge or Court where so satisfied, 
even if the punishment imposed is in excès., of that which might law
fully have lieen imposed, like powers in all respects to deal with the 
ease, as are given by sec. 754 of the Code providing that, in every 
ease of ap|ieal from a summary conviction, the Court to which such 
appeal is made, shall, notwithstanding, among other things, that the 
punishment ini|mscd may he in excess of that which might lawfully 
have been imposed, hear and determine the charge on which such con 
viction was made upon the merits and. among other things, exercise 
any power which the justice whose decision is appealed from, might 
have exercised.

H.C.J.
1912

July 2fl.

Application h.v the defendant to «piasli a Police Magistrate# statement 
conviction, under see. 228 of the Criminal Code, for keeping a 
disorderly house.

The applieation was dismissed without costs.
/). /). Grierson, for the defendant.
./. It. Vartwrif/ht, K.C.. for the Attorney-Cleneral.

Kelly, J.:—On the argument the chief grounds relied upon k.ii>..i. 
by the defendant were : (1) that there was no reasonable evid
ence on which the conviction could he made ; and (2) that the 
Police Magistrate imposed a penalty in excess of what is author
ised hy the Criminal Code, and that, after service upon him of 
the notice of motion to set aside the conviction, which called 
upon him to make a return of the conviction, information, etc., 
he amended the conviction by substituting a penalty provided by 
the (-ode.

In It. v. St. ('Iairt 3 Can. Cr. Cas. 551, 27 O.A.R. 308, 310, 
a case very much resembling the present oue, Mr. Jus-
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tiee Osier, in delivering the judgment of the Court of 
Appeal, said: “If there was evidence upon which tin* 
magistrate might have convicted, he was the judge of 
the weight to be attached to it.” In that case, as in this, 
there was no evidence of disorderly conduct except on one single 
occasion; hut there was, as there is in the present case, evidence 
of the bad reputation of the house. The Court was of opinion 
that, in the face of such facts, it could not be said that there was 
no evidence to support the charge.

1 think that in the present case there was evidence from 
which the magistrate might draw the conclusion of guilt, and on 
which he might have convicted. On that ground, the conviction 
must be sustained.

Then as to the other ground, that of excessive penalty and 
the magistrate’s amendment of the conviction, the amendment 
was made so as to bring the penalty within what is authorised 
by the Criminal Code, namely, the payment of $100 (which in 
eludes costs), and, in default of payment, imprisonment for six 
months.

If the magistrate had the power to make the amendment, the 
defendant’s objection is not well taken; but, assuming that he 
had not that power, the liberal powers of amendment given by 
the Code enable the Court to amend in cases such as this; and 
I, therefore (if it be necessary), now amend the conviction of tin- 
accused, Georgina Marcinko, made on the 10th April, 1912. by 
substituting for the words “two hundred dollars besides costs" 
the words “one hundred dollars.” This $100 includes costs.

The conviction being so amended. I dismiss the defendant's 
application, but without costs.

A it plication dismisse d.

SASK HEINTZMAN A CO. Limited v. RÜNDLE.

, ,, Sa shat r he wan Supreme Court. Trial before Wetmore, C.J.
February 10, 1912.

1912
____ 1. Sale (SIR—11)—Construction of contract fob sale—Time of

Feb. 10. delivery—Omission from order.
When* the time for the delivery of n pinno was omitted from an 

order therefor, it is deliverable within a reasonable time after tiie 
date of the order.

2. Contracts (811)4—62)—Sufficiency of acceptance—Stipulation
THAT CONTRACT NOT SUBJECT TO COUNTERMAND.

Where it was stipulated in a written offer to purchase a pian 
that the order was not subject to countermand or rescission, and tin* 
vendee requested that the pinno should lie held for him until suvii 
time as his rooms should be ready to receive it. the offer is sufficient!' 
accepted so ;i- to create a binding contract which ";i' not subject 
countermand, where, after the piano hail been held nliout two mont! •



4 D.L.R. | IIkintzman v. Ri niu.k.

the vendor acted upon the offer by requesting the vendee to name a 
time for delivery, whereupon the vendee did not repudiate hut asked 
the vendor to hold the piano a little longer, should deliver it, stated 
that he wished it to Is- held for him n little longer.

[Ellia v. Abril, 1U A.R. 220, and Ruraa v. Piekaley, L.R. 1 Ex. 342. 
specially referred to.]

Action for the price of a piano.
Judgment was given for the plaintiffs.
C. E. Armstrong, for the plaintiffs.
W. F. I)unn, for the defendant.

Wetmore, C.J. :—On the 27th April. 1910, the defendant 
ordered from the plaintiffs a 1) Grand piano which was then 
lying in the plaintiff’s ware-room in Moose Jaw ; at the time of 
the purchase lie signed an order, the material part of which is 
as follows:—

Moose Jaic, April 27th, 1010. Messrs. Heintzman & Co. Limited, 
Piano Manufacturers, Toronto. Ont. Please supply me with one of 
your style U (Irand pianos and deliver it to me hv shipping it ad
dressed to me at R. R. station on or about the day
of 19 , for which 1 agree to pay you in llcgina the sum of #K00, 
with interest at the rate of eight per cent, per annum payable as 
follows: (Vish #200 irhrn delivered and #150 every folloiving three 
month* until paid in full. If payments are not made when due they 
shall bear interest at 8 per cent, per annum until paid.

The parts of the order above set out were printed except the 
portions italicised, which were written by indelible pencil -, there 
were some further provisions following the portion above set 
out, which were all in print, but they are not material to the 
matters in question herein, except a clause authorizing the 
plaintiffs, on any default in payment or other breach of the 
agreement, to declare the whole price payable and to enter suit 
for the same ami to retake “possession of the piano so sold to 
me” (the defendant), and another clause which is as follows: 
“I further agree that this order shall not lie subject to counter
mand or revocation.”

It will be observed that the blanks in the order left to be 
filled in with the name of the place to which the piano was to be 
addressed, and the date on or about which it was to be shipped, 
were not filled in, and, it seems to me very clearly, for a very 
obvious reason, namely, because the piano was not to be shipped 
from any one point to any other point, inasmuch as it was in 
Moose Jaw when the order was signed.

I hold that no time was mentioned in the order for delivery 
of the piano; and, therefore, according to such order, it was to be 
delivered in a reasonable time after tin» date of the order. The 
question of the time of delivery' was. however, verbally discussed 
between the plaintiffs’ agent, and the defendant; the defendant 
swore in effect that he gave the order merely by way of obliging
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the plaintiffs’ agent, Craig, to help his month's business, ami 
make a good shewing to the plaintiffs; and if he (the defendant 
wanted to take the piano he could do so some time later, but it 
was not to he sent to him until he gave the plaintiffs notice to 
send it ; or. in other words, that, at the time of signing the order, 
it was understood that there was no present intention on the 
part of the defendant to take the piano at all. but that he might 
later on make up his mind to do so, and, if he did, he was to 
notify the plaintiffs’ agent. I am unable to accept that version 
of the transaction.

Craig swore that the matter of delivery was discussed ; that 
the defendant represented that the room in which he proposed 
putting the piano was not completed, and he might not have it 
completed for two weeks, or probably longer—it might lie four 
or five weeks; and he (Craig) sold the piano subject to be dr 
livered within that certain time mentioned in which the room 
would be completed, that is, from two to five weeks.

I find that the arrangement respecting the delivery was as 
so stated by Craig. The arrangement, however, was at variance 
with the terms of the written document, whereby, as I have 
stated, the piano was to be delivered within a reasonable time 
after the date of the order.

I also find that, at the time the order was signed, it was the 
intention of the defendant to purchase the piano ; and that it 
was left in tin* plaintiffs’ ware-room to suit the convenience of 
the defendant, until he got his room ready to place it therein

1 am, under all these circumstances, strongly of the opinion 
that the document signed was not merely an order for the 
shipping or delivery of the piano, but constituted an absolu!»- 
sale of it. However, i will not put my judgment on that ground
(I merely suggest it). I find that there was an acceptant..... .
the offer (assuming that the document was merely an offer) by 
the plaintiffs before it was countermanded.

The plaintiffs held the piano at the disposal of the defendant 
from the date of the order until about the 1st June then next 
following. The defendant was then asked by the plaintiffs’ 
agent, Coan, when they could expect him to take delivery of it. 
That was a point of intimation and notice that the plaintiffs 
accepted the order and were prepared to make delivery. Tin- 
defendant did not then repudiate the order or countermand it. 
on the contrary, he stated that he was not then ready for it. and 
would he glad if the plaintiffs would hold it a little while longer 
—a distinct recognition that they were holding it for him. C»»an 
again saw him but a week after that, and asked him practically 
the same question, when he was told that he was not ready for it.

The defendant was approached by the agent twice after that, 
but he never countermanded or repudiated the order until about
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the 24th Xeptcmlter, when the plaintiffs were about to deliver SASIC, 
the piano at his rooms. 1 find the facts as above stated, and that s (.
there was an acceptance of the order, of which the defendant, had 19j.j
notice, and therefore a binding contract long before the defend- ----
ant countermanded the order, and it was too late when he I 2*B*JI**MAX 
attempted to do so. Limitki»

In Ellis v. Abell, 1<I A.R. 226, at p. 251, Burton, J.A., lays v. 
down the following: “Where a proposal is made in writing and IBtndi.k
accepted in terms by the party to whom it is addressed, whether wetmore. vj. 
verbally or by ailing upon it. it is a written contract.'* This is 
supported by AV uss v. Pirkslt y, L.R. 1 Kx. 142.

No question was raised as to there being a delivery on the 
24th September, when the piano was taken to the building 
the defendant had his rooms and left in the hall there. It was 
admitted that that was sufficient delivery if there was an agree
ment binding the defendant. 1 do not feel called upon, there
fore. to discuss that question, and it was not disputed that, under 
the acceleration, the plaintiffs would, if there was a binding con
tract, be entitled to recover the whole amount of the purchase 
price. Having reached this conclusion, it is not necessary to 
consider what would have been the effect of the clause provid
ing that the order should not he subject to countermand or re
vocation. if the offer had not been accepted by the plaintiffs.

There will be judgment for the plaintiffs for $913.93, with 
costs.

Judy mint for plain! iffs.

SCHWARTZ i respondent, plaintiff) v. THE HALIFAX AND SOUTH 
WESTERN RAILWAY (appellant, defendant!.

\., «f Sintia Supreme Court, thulium, KJ., h'uxtull nrul Dryndale, .1.1. S. C.
May 10. 1912. 1912

1. Railways (8 IID 7—75)— Liability ok railways to kkmoyk cum ms Muy k
TIBI.I" MATKRIAL FROM MIllllT OF WAY—R.S.N.S. 1900. CII. 91. 3

It is the duty of a railway, under eh. 91 of R.S.N.S.. 1900. to «dear 
from ult the side* of its roadway, where it passe* through wihhIs. all 
combustible material, such a* grass, fern*, bushe*. or other material, 
hv careful horning at a safe time, or otherwise, whenever they become 
combustible.

2. Railways (§111)7—75)—Liability fob kikkh— Fun starting on
KIUIIT OF WAY—BRKAVII OF HTATVTOBY DUTY—R.S.N.S. 1900, CII.
91.

Vnder eh. 91 of R.S.N.S. 1900. which require* a railway to clear from 
<»IT the side* of it* roadway, where it pa**e* through wood*, all com
bustible material, it i* answerable for the value of property adjacent 
to its roadway that was destroyed by lire which was started on the 
roadway by spark* from engines, in an accumulation of dried gras*, 
fern*, bushes, and turf.

[Rainville V. The Urand Trunk, 25 Ont. App. 242, affirmed, sub nom.
The Urand Trunk v. Rainville. 29 Can. S.C.R. 201, specially referred to.]

JJ
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Argument

Motion on bulmlf of the defendant company to set asid 
findings of the jury and for a new trial in an action brought h 
plaintiff as administratrix of the estate of Frank Schwartz, d< 
ceased, to recover damages for the destruction of plaintiff 
dwelling house, burn, etc., by fire alleged to have been caused b\ 
sparks from defendant’s locomotive igniting an accumulation of 
inflammable material on defendant ’s right of way.

The motion was dismissed, Drysdale, J., dissenting.
The cause was tried at Halifax before Meagher, J.. with a 

jury.
By K.S.N.S. (1900), eh. 91. “Of the protection of woods 

against fires,” sec. 9, it is enacted that “Where railways pass 
through woods the railway company shall clear from off the sid« 
of the roadway combustible material by careful burning at a sal 
time or otherwise.”

The jury found that a fire by which plaintiff's house, burn, 
etc., were destroyed, originated from sparks from defendant s 
engine, starting upon defendant’s right of way, and that inside 
such right of way there was an accumulation of dried ferns, 
grass, etc., which were the cause of the fire and its consequent 
spreading, and a verdict was given against the defendant rail 
way company for damages.

The findings upon which judgment were entered in favour of 
plaintiff are set out in full in the judgments of the Court

March 21, 1912. //. Mdlish, K.C., for appellant : —There was 
no negligence and no violation of the statute. The meaning of 
the statute is that the dry material should be burned off from 
time to time and there should have been a further finding on 
this point. There was nothing on the right of way but the nat 
ural growth of grass, bushes, etc. The expression “sides of flu* 
road ’ does not mean that the company must clear off the mu 
terial to the fences, but only to the ends of the sleepers. The 
engine was equipped with a spark arrester. There is no evidence 
that the fire started on the right of way.

M. F, O’Connor, K.C., and IV. J. O’llcarn, for respond
ent :—The ferns, grass and other material on the track wi re 
the growth of the summer before, and it was the duty of d 
fendant to have cleared them off: David v. Britannic Coal ( „. 
11909] 2 K.B. 164. Keeping clear the sides of the roadwa> 
means keeping the right of way clear : Abbott’s Railway Law 
408; MacMurchy & Denison’s Railway Law 501 ; Brown k Theo
bald on Railways 1124. We rely on the statute and also on the 
common law ; Grand Trunk h'la. Co. y. Bainvilh, 29 Can. s.r i; 
201; Smith v. London d* S.W. Hly. Co., L.R. 6 C.l*. 14.

Mdlish, K.C.. replied.
Graham, E.J. :—This is an action for damages caused h> a 

fire set by sparks from the defendant's locomotive igniting «•«on
Oralum. E.J.
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bustible materials left upon its roadway, such as dried ferns, 
irrass. bushes and turf. The fire in its course burned down some 
buildings of the plaintiff adjacent, to the rood.

These are the findings of the jury:
1. Q. How did the fire originate? A. From sparks from the 

defendant’a engine.
2. Q. Where did it start? A. It started upon the defend

ant's right of way.
3. Q. Was it upon the right of way or was it outside of the 

railway fence, and was it by sparks carried from defendant's 
engine? A. Yes, it was upon defendant’s right of way, inside 
the fence. It was on the right of way and inside the fence, 
and was caused by sparks carried from the defendant’s engine.

4. (j. What was the condition of the right of way at that 
place? Answer fully and give details as to its condition ? A. In
side the right of way was an accumulation of dried ferns, grass, 
bushes and turf.

5. Q. If there were combustible material upon the right of 
way at that time, what effect, if any, had its presence there in 
causing the spread of the fire? A. The presence of the com
bustible material at. this place and time was the cause of the 
lire and its consequent spread.

(i. (j. What damages were occasioned by the loss of the house? 
A. One thousand three hundred dollars.

7. (j. By the loss of what was in the house belonging to the 
deceased? A. Two hundred dollars.

S. Q. By the loss of the barn? A. Three hundred dollars.
0. (j. By the loss of the cooperage? A. One hundred dol-

10. (j. By the loss of its contents?
11. 0. By the loss of the pig and hen house? A. Fifty 

dollars.
The negligence relied on is common law negligence and. sec

ond. the breach of a provision. R.S.N.S. 1900, eh. 91. “Of the 
protection of woods against fires.”

After provisions imposing requirements on a railway com
pany as to locomotive screens, etc., and the duties of the loco
motive drivers, the statute provides, sec. 9:—

Where railways pas* through woods the railway company shall
clean from olf the aides of the roadway the combustible material by
careful burning at a safe time or otherwise.

The fire took place the 23rd of May, 1911, and at this point 
the railway had not Iteen cleared that spring or since the pre
vious summer, when it had been burned over by a tire which 
escaped the control of the employee of the company. The gen
erally adopted way appears to be cutting it and then burning 
it on the spot.

b!i:>
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In the summing up, which is not complained of by the de
fendant, the ease was submitted only upon the view of then 
having been a breach of the statute which I have quoted. The 
learned Judge explained, of course, to the jury the necessity <u 
regarding only the proximate cause.

The defendant contends that the plaintiff is not entitled to 
judgment upon these findings ; that the statute is not absolute.

In my opinion the plaintiff could only rely upon negligence 
at common law, about which I say nothing, because it was not 
submitted to the jury, although I think that there was n cas» 
for the jury in view of Rainville v. The Grand Trunk, 25 Ont. 
App. 242, affirmed, sub nom. The Grand Trunk v. Rainville, 29 
Can. S.C.R. 201, and other cases which are cited for a passage I 
shall quote presently, or upon a breach of the statutory provi 
sion which I have quoted.

And she must fail on that unless it is absolute, for there i> 
no such word as “negligently” or its implication or any half-way 
measure in its terms. It is either absolute or nugatory.

Of course statutes of this character have expressions like 
“keep free from” or “keep clear.” But I think that that is 
the proper meaning of this statute, because any other construe 
tion in view of the tenor of the Act would lead to an absurdity, 
and a construction of that character is to be avoided.

When is the company to clean from the roadway which 
passes through woods combustible material '! I answer, when 
ever it is there. Not when the company first builds its road, 
nor when a prudent owner would clear, nor yearly, but when 
ever these growths of ferns, grass bushes or other material be 
come combustible.

I do not think in practice that this is a hardship. The emi> 
sion of sparks from a locomotive is, as the learned Judge indi
cated to the jury, practically a normal condition and unavoid 
able, and the Legislature may require other safeguards to pro
tect the forests. These growtlis only become combustible at a 
certain season of the year, or perhaps at other times in a dr\ 
season, and 1 think it is not unreasonable for the Legislature to 
require its removal or for the Court to adopt the construction I 
have indicated.

The clearing off is permitted to be done by careful burning 
if it is a safe time for using fire in that way, but if it is not a 
safe time it is to he cleared off otherwise.

I think that the very existence of statutes in other places 
where the words are to “keep the roadway clear” or “keep it 
free from,” shews that the eonstruetion is not unreasonable

And the common law practically requires that. Of course 
the question has to 1h* submitted to a jury. It is said in 13 Am 
& Eng. Enc 466:—

“A railroad company is required to keep its track and the 
land of its right of way adjacent thereto free from combustib!
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nnd inflammable substances which are likely to be ignited by 
sparks from passing engines and to communicate fire from adja
cent property.” (One ease cited 1 have just mentioned.) “It 
is impossible to operate a railroad and prevent at all times the 
escape of tire from the locomotive engines. Prudence, there
fore, requires railroad companies to have the property under 
their control reasonably clear from such material as might 
serve us a medium for the communication of flames. Then it 
has been held negligence on the part of a railroad company to 
permit dry grass and weeds in considerable quantities to accumu
late on its right of way, rendering the company liable for start
ing a fire thereon which was directly communicated to plain
tiff’s property adjoining.”

The findings meet the terms of the statute construed in the 
manner I have indicated.

On the other question I think that the findings are supported 
by the evidence. In this view the application should be dis
missed. Of course if tills view is incorrect the Court has power 
to grant a new trial to enable the plaintiff to submit to a jury 
the case of negligence apart from the statute.

Russell, J. :—The probabilities of tile case as they appear 
to me are that the fire originated outside of the right of way 
and worked inwards to and upon the right of way. If I had 
been a juryman I think I should have so found. Rut the jury 
has found otherwise and that the tire was caused by sparks from 
the engine falling upon accumulations of combustible material 
inside the right of way. I cannot say that this is a verdict that 
no reasonable jury could come to. There was evidence that the 
sparks blew down from the smoke stack and there was every 
possibility that they should ignite the rubbish at the side of the 
road. If the fire happened in this way I think that the company 
must be held liable. I incline to think that it would be neglig
ence to leave such accumulations on their property, even if there 
were no statute. Rut the statute clearly, in my opinion, requires 
them to keep the sides of the road free from combustible ma
terial within a reasonable distance from the rails, and I should 
think a fair reading would require them to clean the whole 
right of way. I have not. however, looked at the authorities on 
the point. It is enough to say that if the findings of the jury 
can be supported by the evidence, they present a clear case of 
negligence, and that there is evidence from which a not unrea
sonable jury could find as this jury has done.

Drysdale, J. (dissenting) :—Whether there should be a new 
trial I think rests solely upon the proper construction of sec. 9 
of eh. 91, Revised Statutes of Nova Scotia, “Of the protection of 
woods against fires.”

The section reads as follows: “When railways pass through 
woods, the railway company shall clear from off the sides of the
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roadway Hi,. combustible material by careful burning ut a saf< 
time or otherwise. "

At tlie timv of the tirv in question thvrv was combustible 
matvrial on tliv company's right of way, and the question whether 
it was so there by the negligence of the company was not put 
to the jury. I take it the verdiet entereil ought to stand if th 
section quoted creates and imposes on the eompany an absolut' 
liability to keep their right of way absolutely clear of combust 
ible material, but if the section is only intended to impose such 
a duty as would l>e satisfied by the burning over of such material 
at certain safe times in the year, then the company’s liabilitx 
would depend on negligence, mid without a finding of negligent 
conduct in having or leaving combustible material on the right 
of way a verdict could not In» sustained against them, considering 
the nature of the country through which most of the railways 
in this Province pass. I would not have suppos« the Legis
la turc meant to impose the absolute duty on railway companies 
of clearing from the right of way all combustible material at all 
times ami of keeping the way absolutely free from such material, 
and if such an onerous duty were intended I think it ought to 
be found in clear language in the statute.

If careful burning of such material on the right, of way at 
such times as fires may Is* safely resorted to, is all that tile si. 
tion means, then the statute could not be considered onerous 
Mut 1 take it, the whole point in the ease is to construe what tlv 
Legislature meant when they said the company “shall clear 
from off the sales or the roadway the combustible material In 
careful burning at a safe time or otherwise.” Would careful 
burning of the combustible material, such as moss, dry soil, 
slirulw. plants and bushes, at suitable times, say once or twice a 
.war, be considered a compliance with the intention of the Lcgis 
lature under this section, and I feel obliged to say that in my 
opinion it would. Mad it been intended to impost* a further 
obligation than this, different language would, I think, have Ikvii 
used, and until the legislature sees fit to clearly impose such an 
onerous undertaking on the railways of the Province as the a I wo 
lute duty of at all times keeping the sides of the roadway through 
the woods and barren stretches of this Province alwolutely clear 
of combustible material, I am of opinion the position of tile rail 
ways ought to Ik* considered on the basis of negligence only in 
reapect to the « i of their ways.

Holding this view, and finding that the question of negliv 
cnee of the company in respect to the condition of its right of 
way was not submitted to or passed upon by the jury, I think 
there ought to Ik* a new trial herein.

Motion dismissed.

0
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REX ex rel. HOGAN v. JOLLIVETTE. ALTA.
Alberta Supreme Court, Heel, ,/. February 22, 1912,

I. OmVKHS ( 8 I K I I.-») IlkNIli,NATION Ok Ml Nil II',XI. VOVNl'II.UlIl AFTER |i,|.>
KI.kCTION AND I’KlOK TO TAKINCi Oi l H I ('ONSkNT Ol COI M il..

A |M'r-*oil elvvlvil In Hu- ulllee of innui«-ipa I councillor after a poll of Fell. 22.
votes ami not by iicclumut ion may, at any lime previous to the begin 
ning of liis term of olliee ami lieforv his eleetiou is eoinplailieil of 
disclaim the olllcc under see. 77 of the Munieipal Ordinance ('.(). I SUM, 
eh. 70. without the eminent of the council, and such diselaimer has 
the effect. of a resignation.

•2. Municipal corporations (gill 2S5)—1’owkh ok mi mcipai. coincii.
TO BI.KCT Ht'l’CkHSOll TO Mk Mil Kit WHO KkKIllXKD—Ml Nlt'IPAl. OKI»- 
INANCK C.O. 1H9H, CII. 70. Ski . 1 (Ml.

I nder -ee. 100 of the Municipal Ordinance C.O. ISON, eh. 70. there is 
an implied right given to a mendier of a municipal council in Alberta 
to resign, and this right, apart from a statutory disclaimer, mav be 
exercised even Is'fore the member elect has taken full possession of 
the olliee for which he wa- a candidate.

.1. Kl.kCTIONB (g II A—1(1)- KaII 1 III TO i;l\i: STATCloltY NOTlCk ol Sl'kt IAl
eu....... .. i" mi Municipal Ordinanci i'1'' cii
70. NEC. 21.

Failure to give six full days' notice of a s|iecial election to till a 
vacancy in the olliee of municipal councillor, as required by see. 21 
of the Municipal Ordinance. Isus. will vitiate the election held there

I. OFFICERS ( 8 I K 1—15)—IlkHHl NATION IIY CTH NVIU.OR AFTKR kl.KCTIoN 
—Effect of filino dihclaimi:h Minicipai. ordinxnck I nun,
VII. 70, HKC8. 77 AND 78.

The tiling of an alleged disclaimer of olliee under see. 77 of the Muni 
ci pal Ordinance (X.W.T.) I NUN. (Alta.), after the person elected has 
resigned, is ineffective to vest the olliee in the person who received tin- 
next highest nuniher of votes at the election, as provided by sec. 7N of 
the ordinance, a disclaimer made at a time when tin- person was 
neither an ollh-er ilr facto or i/c jure not lieing within the purview of 
section 78.

Offk i hh (81 El—15)—Kf.hiunation of covnviuaiii Dim i.aimfii—- 
Municipal ordinanci: N.W.T., INtis, cii. 70.

A resignation from the office of municipal councillor does 
not operate as a disclaimer under see-. 77 and 78 of the Municipal 
Ordinance, so as to vest the office in the person who received the next 
highest number of votes at the election.

This is a proceeding by summons in the nature of a quo statement 
tea mm t<> under sirs. 56 ft »cq. of the Municipal Ordinance C.O.
18ÎI8, eh. 70. to try the validity of the election of the respondent 
to the olliee of councillor of the town of St. Albert.

The respondent holds the olliee de facto. He claims to be 
entitled to hold it dc jure on two grounds : -

(1) Because he was elected at a special election held in pur
suance of sec. 106, one Piquette, elected at the general municipal 
elections, having resign'd; and

(2) Because at the general election he was “the candidate 
having the next highest number of votes” (see. 78) to Piquette.

The motion was granted.
,/. T. J. Collision, for relator.
Frank Ford. K.<\. for respondent.
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ALTA. Beck, J. :—A number of more or less intricate questions of
9.C.
1012

construction of provisions of the Municipal Ordinance were 
argued before me. but 1 find that it is not necessary to deal with 
all of them.

1I(K,AX Biquette was elected a councillor at the general municipal
J01.UVETTE. elections, the voting for which took place on the 11th December

lie was at the time of the election a councillor whose term of 
office expired on the 81st December, 1911. He was then elected 
for the years 1912 and 1918. The respondent, at the general 
election, was “the candidate who received the next highest num 
lH*r of votes. ’ ’

At a meeting of the Council, held on the loth December. 
Piquette handed in his resignation as councillor for the r 
mainder of the year 1911 and for the years 1912 and 1919 and 
at the same meeting was appointed secretary-treasurer of tie* 
town, and a returning officer was appointed for the election of 
a councillor in Piquette’s stead.

It was urged on the part of the relator that Piquette, though 
lie might resign his office of councillor for the remainder of that 
year. 1911. could not do so for the years 1912 and 1912 in 
other words, that an officer elect cannot resign the office to whi«*h 
he has been elected. The Municipal Ordinance, by implication, 
gives the right to any member of the council to resign : see. !«>• 
Acceptance by the council is. possibly, necessary to make til- 
resignation effective, but apparently under s«*c. 77 a member <-i 
the council who has been elected, not by nomination only, but as 
the result of a poll that is a “contested election." may at am 
time liefore his election is complained of. that is. before it has 
liecome a “contested election." disclaim his right to the offiw. 
with the effect of a resignation, to which the consent of tli 
council is not necessary.

There being, as I have said, a right under the Ordinance to 
resign, 1 cannot see any reasonable ground for the contention 
that resignation can be made only after the meml>er-eleet has 
taken full possession of the office in pursuance of his right. II- 
can equally as well, 1 think, resign his right to the office before tin- 
time has arrived at which actual possession is possible. I think, 
therefore, that Piquette’s resignation was effective and that 
therefore the council rightly proceeded to a new election in 
pursuance of sec. 106. Objection is taken to this new election 
because the Ordinance requires (we. 21) “at least six days' 
notice, and the notices were posted on the 16th December for 
nomination on the 21st December.

It was said that there was authority to the effect that tli.< 
provision was directory only and not mandatory and that mm 
compliance with it, unless it were shewn to have affected the 
result of the election, should be disregarded.
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In Ontario there* is n provision in the Municipal Act (sec. 
204) to the efleet that no election shall be declared invalid by 
reason of any . . . irregularity it" it appears . . . that 
the election was conducted in accordance with the principles 
laid down in the Act, and that such . . irregularity did 
not affect the result of the election. There is no such provision 
in our Ordinance, and Mr. Biggar, in his Municipal Manual, in 
his notes to see. 204, among “examples of irregularities which 
would probably invalidate an election ’ ’—as I understand him, 
in face of see. 204—gives see. 127, providing for “at least six 
days’ notice” of the meeting for nomination. 1 have considered 
a large number of cases, with the result that my conclusion is 
this. Statutory provisions with respect to time are very often 
merely directory and not mandatory ; for instance, a provision 
that an election shall be held within a certain time where con 
sequently it would lie unreasonable that the office should not he 
filled though the time limited has been allowed to pass. Again, 
in the case of a general election, where the day of nomination 
and the day of polling are fixed by statute, irregularities in or 
in respect of the notices directed by the statute may be some
what readily disregarded. But in the case of a special or casual 
election, where the date for nomination at least is necessarily 
brought to the knowledge of the public only by the public notice 
directed by the statute, it seems to me that the statutory provi
sion, so far at least as relates to the length of such notice, must 
he treated as mandatory though irregularities in other respects 
may lie treated as merely directory, first, because that notice is 
the foundation of the election, and secondly, because in such a 
case it would he scarcely possible to say that the result might 
not have been effected by a notice of less duration than that 
provided by the statute. See 15 Cyc. 320 ct set/. : Am. & Eng. 
tincy. of Law. 2nd ed., vol. X, 024 t t scq. 1 think, therefore, 
the special ehrtion of the 21st Decemlier, whereat the respondent 
was elected, was invalid.

Then is the respondent entitled to hold the seat in view of 
secs. 77 and 78? See. 77 says : “Where there has been a con
tested election the person elected may at any time after the 
election and before his election complained of, deliver to the 
secretary-treasurer of the municipality a disclaimer signed by 
him.” Sec. 78 says : “Where a disclaimer has been made in 
accordance with the preceding sections (sec. 75 provides for dis
claimer after the election is complained of) it shall operate as a 
resignation and the candidate having the next highest number 
of votes shall become the councillor.”

The respondent was the candidate who at the general muni
cipal elections had the next highest number of vot«*s. Piquette 
delivered a disclaimer to the secretary-treasurer on the 2nd

WVJ
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ALTA. February, i.e., some time after the special election, and still
N.C.
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longer after he had, as I have held, validly and effectively 
resigned.

H 0(1 AX
It seems to me that then—that is, at the time when he was 

neither <Ic facto nor <lc jure a member of the council—he could
Joi.MVETTK. not act under sec. 77, and that therefore his disclaimer was

ineffective.
The question remains, did his resignation of the 15th Decem

ber have the same effect as a disclaimer, that is, was its effect 
that the respondent, having the next highest number of votes 
at the general election, became the councillor?

See. 78 says that a disclaimer shall operate as a resignation 
“and” the candidate having the next highest number of votes 
shall then become the councillor. Is the force of the word 
“and” here “and therefore” or “and furthermore”? I think 
it must Ik» taken in the latter sense. In other words, the natural 
sense and effect of a simple resignation would not he to give the 
office to the candidate having the next highest number of votes 
and therefore this further result is—as it is intended—neces
sarily added; and a disclaimer has the effect of a resignation 
plus this further result. A resignation, whether or not accept
ance is necessary, can undoubtedly be made at any time during 
the term of office. On the other hand, in my opinion, this is 
not so with regard to a disclaimer. There are two eases in 
which it is provided that a disclaimer can he made. First under 
see. 77 before the election is complained of. This, I think, con
templates a terminus—a period of time—within which advantage 
may be taken of the provision. Complaint against the election 
can be made (sec. 56) only within six weeks after the election 
or one month after acceptance of office. The lapse of the later 
of these two periods is, I think, the ultimate period for the 
operation of sec. 77. Secondly, under sec. 75 after the election 
is complained of the limit of one week is fixed. It is reasonablr 
that a disclaimer which can be made only within a short time 
after the election should have the effect of giving the seat to the 
candidate having the next highest number of votes. It is not 
reasonable that a resignation which can be made at any time 
should have this effect.

I therefore must find that the respondent is not entitled to 
his seat as a councillor and the usual order will go with costs.

Judgment for relator.
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Re HOESSAN RAHIM. B C.
Hritvdi Columbia Court of Appeal, Macdonald, C.J.A., Irving, C.A.

Marlin and Gullihtr, JJ.A. June 4, 1912.
1. Al’I'EAI, (8 lie—54)—dI'HINIIUTION uk lt.( Cui kt ok Avi'K.xi.—Can -------

VKI.I.ATION UK UIIIIKH UK DKI'ORTATIO.X—ll.S.B.C. 1911, I'll. 51. Jlltl(‘ 4.
Umler -nr. it of the Court ..f \ppnil Ah. R.S.ll.C. 1911. eh. 51. 

providing that an appeal shall lie to the Court of Ap|ieal from all 
judgments, orders, or decrees made liy the Supreme Court or a Judge 
thereof, no appeal lies to the Court of Appeal of British Columbia 
from the judgment of a Judge of the Supreme Court of British Col
umbia cancelling an order of deportation made by the chairman of 
a Board of Inquiry constituted under sec. 13 of the Immigration Act 
of Canada, 9-10 Édw. VII. eh. 27.

| t'ox v. Hakes, 15 A.C. 500. followed ; Ikczoya v. Canadian Pacific 
It. Co., 12 B.C.R. 454, overruled.]

2. Courts i g V B—297 )—Stark iikvihw—Cu.nclubivknkhs of judgment.
The Court of Appeal of British Columbia will not follow decisions 

as to practice in habeas corpus ap|ieals of the former full Supreme 
Court of British Columbia to whose appellate jurisdiction such Court 
of Appeal succeeded, if to do so would establish in the Province of 
British Columbia a practice in conflict with the practice in England 
and would prejudicially affect the liberty of the subject.

An appeal from the judgment of Morrison, J.. cancelling tin- s,1,,,‘mi,,lt 
order of deportation made by the Chairman of the Hoard of 
Enquiry against Iioessan Rahim.

The appeal was * Irving. J.A., dissenting.
Messrs. 1). (i. Macdonell and •/. II. MacGill, for appellant.
G. E. McCrossan, for respondent.

Macdonald, C.J.A.:—In so far as the right of appeal is 
concerned, there is no distinction between this ease and that of 
Cox v. Ilalu s (1890), 15 A.C. 53(i, unless it is to he found in tin- 
difference in the wording of see. 19 of the English Judicature 
Act, and see. 0 of the Court of Appeal Act, R.S.B.C. eh. ‘>1 

Said sec. 19 provides that :—
The Court of Appeal shall have jurisdiction and power to hear and 

determine appeals from any judgment or order of the High < ourt or 
the Judges thereof. ,

Section 0 of our Act provides :—
An appeal shall lie to the t'ourt of Appeal from nil judgments, orders 

or decrees made by the Supreme Court or a Judge thereof.

Certain exceptions are made in both Acts. It was said in I In :ona 
v. C.V.U. Co., 12 B.C.R. 454, that the English section merely con
fers jurisdiction to hear and determine appeals, and does not con
fer rights of appeal except in cases inherently appealable: while 
ours gives the right of appeal as well as the jurisdiction to hear 
and determine. Hut the ratio decidendi of ('os v. Hakes. 15 
A.C. 506, does not support this distinction, the considerations 
which induced their Lordships to hold that the Legislature did 
not intend to give an appeal against an order discharging the

47
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B c person detained, were that where the person had been set at
c t liberty and henee was out of the control of the Court, the reversal
1912 of the order would be futile, because no judicial machinery had

been provided for effectuating the order of the Court
IfoKSHw *,! N,,<‘h a <*«80 if the order appealed from were reversed, and
Raimm. further, that so grave a change in the existing law affecting the
„ ~—,, liberty of the subject ought not to be inferred from general

e.J.A. words, though wide enough to include such a change. Lord
Hramwell summed up the former consideration in the following 
language at p. 527 :—

T think thut if an order of ilischnrge is n judgment or order, and so 
within the very word* of see. 19. a limitation must lie put on them 
excluding such appeals to avoid the futility, inconvenience and ineon 
griiitv which would otherwise result.

And at p. 543, Lord Herschell said :—
The jurisdiction of the Courts whose functions are transferred to 

the High Court to discharge under a writ of hnbran rorpim was well 
known, and if it had been intended that an appeal should lie against 
such an order. I think that provision would have been made to enable 
the Court of Appeal to restore to custody the person erroneously dr 
charged. In the absence of such a power the appeal is futile, and this 
appears to me to lie a sufficient reason for bolding that the legislature 
did not intend the right to hear and determine appeals to extend to

Tracticidlv the same reasons are given by the majority of their 
Lordships. This indicates very plainly to my mind that the que* 
turn whether the words of sec. 19 were wide enough to give a 
right of appeal where none existed before, or were confined to 
cases where there was an inherent right of appeal, was not the 
one troubling their Lordships, but whether, as Lord Herschell 
put it in the language just quoted, “the Legislature did not 
intend the right to hear and determine appeals to extend to such 
cases,’’ that is to say, eases where the detained person had been 
discharged. In other words, he has left no room for the distinc 
tion which was drawn in Ikezoya v. C.PM. Co., 12 B.C.R. 454.

' Again, in Overseers of the Poor of Walsol v. London tV A . IV 
lily.. 4 A.C., p. 30, see. 19, was held to give a right of appeal 
where none existed before, that is to say, where there was no 
inherent right of appeal ; and in Barnardo v. Ford, [1892| A < 
326, it was held that an appeal in habeas corpus was within tin 
section where the appeal was not from an order discharging tin 
person, but from one granting a writ of habeas corpus, although 
there was no inherent right of appeal. Ikezoya v. C.PM. Co., 12 B. 
C.R. 454, is also opposed to the unmistakeable finding of tin 
House of Lords in Cos v. Hakes, 15 A.C. 506. on the impossi
bility of effectuating the order of an Appeal Court in such ;i 
ease as the present. The other consideration which influenced 
the decision is stated by Lord Halabury at p. 522 :—

56^7



4 D.L.R.i Re Hukssan Rahim. 703

But your Lor s are hen* determining a question which goes 
very far indeed beyond the merits of any particular ease. It is the 
right of personal freedom in this country which is in debate; ami I 
for one should Ik* very slow to believe, except it was done by express 
legislation, that the policy of centuries has been suddenly reversed 
and that the right of personal freedom is no longer to lie determined 
summarily and finally, but is to be subject to the delay anil uncertainty 
of ordinary litigation, so that the final determination upon that ques
tion may only be arrived at by the last Court of Appeal.

This “policy of centuries” was respected by the Parliament of 
Canada when it gave an appeal in habeas corpus from an order 
of remand, hut none from an order of discharge; R.8.C. eh. 139, 
sec. (12.

I have come to the conclusion, which to my mind is irresist
ible. that the distinction drawn by the full Court is non existent, 
and as to give full effect to it in this ease would establish lien* a 
practice in conflict with the practice in England, and which 
would prejudicially affect the liberty of the subject. I must, with 
very great reluctance, decline to be bound by the Ikezoya v. 
C.P.R. Co., 12 B.C.R. 454, case. At the same time 1 wish to make 
it plain that I fully recognize that judicial comity which leads 
one Court to follow the decisions of another of co-ordinate juris
diction. While the rule is a salutary one. I think it must yield 
in some cases to considerations which are paramount to it in 
importance.

The appeal should be

B. C.

C. A. 
1912

Ri
I Ioessx X

Macdonald,

Irving, J.A. (dissenting); This is an appeal from Morrison, ining.j.A. 
,1.. who cancelled the order of deportation made on the 11th 
August, 1911, by the Chairman of the Board of Enquiry (Win.
1 Hopkinson i against Hocssan Rahim.

The order was made after the Board of Enquiry had sat.
In my opinion the fact that this enquiry luul been held shews 
that the matter was not the same as that adjudicated upon by 
Murphy, J. The point determined by Murphy. .1., was that 
under the new Act a determination by a Board of Enquiry was 
necessary. He also expressed the opinion that under the old Act 
the applicant had no right to be admitted to Cn as a “tour
ist.” In my opinion the matter now consideration is not
res judicata: see the Duchess of Kingston's Case, 2 Sm.L.C.. 8th 
ed.. 832.

The statutes are the Immigration Act (1910), 9 and 10 Ed.
VII, ch. 27. assented to 4th May, 1910, and 1 and 2 Ceo. V, eh. 12.

The point we have to determine is this: Does sub-section 10 
of see. 33 of the Act assented to 4th May. 1910, apply to the case 
of a man who was permitted to land in Canada on the 14th 
January, 1910?

The old Act was eh. 93 of Rev Stats. 1906, amended in 1907, 
ch. 19. and again in 1908. ch. 30. By the Act of 1908 the Cover-
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B. C.

C. A.
1912
El

IfOKSSAN
Rahim

Irving. J. A.

nor-General in Council was authorised to prohibit the landing of 
“any immigrants who have come to Canada otherwise than by u 
continuous journey from the country of which they arc natives 
or citizens, and upon through tickets purchased in that countn 

On the 27th May, 1908, an order was passed under this see 
lion, and was in force when the respondent landed in Canada. 
He being a native of India, although for 18 months a resident of 
Honolulu, and arriving upon a ticket not purchased in India 
was prohibited from landing in Canada.

The officer in charge of the immigration agency in Vancouver 
undertook to allow the respondent, by a device not at that tine 
sanctioned by statute. He arranged that the respondent should 
be regarded as a tourist, making only a short stay in Canada.

It is in consequence of that, arrangement that the respondent 
is able to say that he was “lawfully landed” in Canada when In 
first came to the country. In his affidavit, of 29th August, 1911. 
he says :—

When I flint came to Canada I had no intention of remaining in 
Canada permanently, but have since acquired business and land invvM 
aient s such as demand my personal attention and presence to look

In my opinion, the respondent was only “lawfully landed" in 
tin* sense deposed to by the immigration agent. In any other 
Hr the respondent was not “lawfully landed." lb- was 
allowed to land on the representation made by himself that la
wns merely passing through Canada as a tourist : and when that 
trick (if trick it. was) is exposed, or the intention to go on (if 
such intention there was) is abandoned, the tourist becomes 
liable to the provisions of the Act. He is still “prohibited" and 
remains so until his case is dealt with by the proper authorities

Then on the 4th May. 1910. the Immigration Act, eh. 27. 
was passed, and on the same day another order in council was 
passed, under see. :t8 of the new Act. covering the same ground 
as that made under the authority of the Act of 1908.

The new Act recognised the system of temporary permits and 
repealed the earlier Acts; and it is argued that under tin- new 
Act of 1910 there is no way of dealing with the case of a man 
who was landed under the Acts repealed.

See. 19 of the Interpretation Act prevents such confusion of 
right* and duties. The repeal of the earlier Acts and the rvw 
cation of the regulation of 27th May, 1908, did not affect « l> 

the previous operation of the Act; nor (c) the obligation or lie 
bility of the respondent under the said regulation ; nor (t i tli 
legal proceeding or remedy in respect of such liability; and the 
respondent was therefore liable to be dealt with as if the old A t 
or regulation hod never been repealed.
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But by sub-sec. 10 of sec. 33 a new rule was laid down to 
the effect that a person :—

who enters Canada ns a tourist or traveller or other non-immigrmit, 
but who ceases to be such and remains in Canada, shall forthwith 
report such facts to the nearest immigration officer and shall present 
himself before an officer for examination under this Act, and in default 
of so doing he shall be liable to a fine of not more than one hundred 
dollars and shall also be liable to deportation by order of a board of 
inquiry or officer acting as such.

"Such facts” must mean in the present case "change of inten
tion.”

Now, if the respondent had wished to avail himself of this 
privilege (and in my opinion it was his duty to do so if he 
wished to remain) the statute would be read as having n retro
spective effect so as to confer on him and those who had been 
admitted by the immigration agents prior to the passing of the 
Act as tourists, an opportunity of being "lawfully landed" in 
the fullest sense of the words. The extraneous circumstances 
as well as the words of the Act, shew that sub-see. 10 applies to 
the respondent’s case. I would allow the appeal.

As to the jurisdiction of this Court to hear an appeal from 
an order of discharge, I would refer to the reasons for judgment 
of Hunter, C.J., in Ikczoya v. C.P.R. Co. (1007), 12 B.C.R. 456, 

That being a judgment of the old full Court as to its juris
diction, should, in my opinion, be followed.

B. C.

C. A. 
11112

Hi
I lOKHSAX

Inins. J.A.

Martin and Galliiier. JJ.A., concurred in the judgment of 
Macdonald, C.J.A.

Martin, J.A. 
Ualliber, J.A.

Appeal quashed, Ihvi.no, J.A.. dimntiuy.

FALLIS v. DALTHASER. ALTA.
IIberia Supreme Court, Beck. ./, April 23, 11)12. g (j

I. Sunday (8 IV—26)—Validity of contract executed on Sundat— 1612
Lord’s Day Act, R.S.C. 1006. ch. 153, bkc. 16.

A contract executed on the Lord’s Day giving an option for the April 23.
purchase of land, in void under see. 3 of ch. 61 of C.O. (N.W.T.)
1808. as preserved by the 1 word's Day Act, lt.K.C. 1606. ch. 153, sec. 
16. which declares void all contracts or agreements for the sale or 
purchase of real or personal property made on that day.

2. Constitutional law (8 IG—140)—Powkr of Territory to pass or
dinance restricting contracts on Sunday—N.W.T. Con. Oro. 
1898, ch. 91, sec. 3.

C.O. (N.W.T.) 1898, ch. 01, see. 3. which declares void all sales and 
purchases as well ns contracts and agreement» for the sale or pur- 
vltnse of real or |iersonal property when made on the T»rd’s Day, 
was infra vire* of the legislature of the Northwest Territory, and its 
adoption in Alberta is infra vires of the legislature of Alberta.
45—4 D.L.H.
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ALTA. 3. Land titles (81V—40)—Caveats—Reuisthatiox in respect of a
VOID CONTRACT—VACATION OF TIIK REGISTRATION.

A caveat registered in respect of an option for the purchase of
ini.» ...............................j .... .1 i i. i. . . .... .. ...land which was executed on the lord’s Day, contrary to C.O. iN.W.

T. ) 1808. eh. 01. sec. :t. as preserved by tiie Lord's Day Act. R.S.C. 
1006, ch. 153, sec. 16. may Is- vacated and set aside.

4. Costs i # I—10e)—Application iiy vfnikir to remove cavfat—“Mam m 
prohibitum”—Condition of iibantinii.

Since a contract executed by the plaintiff giving the defendant an 
option to purchase land, although void under C.O. ( N.VV.T. ) 1808, 
<'h. 01. sec. 3. as preserved by the Isird's Day Act, R.S.C. 1006, ch. 
153, sec. 16. because made on the Lord’s Day. is not malum in xe 
but is malum prohibitum only, a caveat filed thereon by the defendant 
will lie vacated upon the application of the plaintiff upon condition 
that the latter pay the costs of the application.

Daltiiahkr.

Application by plaintiff to vacate the registration of a caveatStatement
in respect of an option given by plaintiff to defendant for the 
purchase of certain lauds.

The ion was granted upon terms of his paying the
costs of the motion.

Janus Muir, K.C., for plaintiff.
J. J. Mahal) n, for defendant.

Beck, J. :—The defendant registered a eaveat founded upon 
an instrument whereby the plaintiff gave the defendant the 
option to purchase certain land, on certain terms. The defen
dant paid, as is expressed. $50 as consideration for the option 
The option is expressed to In* open for acceptance till the 15th 
May next.

The plaintiff alleges in his affidavit on which the summons 
was granted, and it is admitted to lie a fact, that the instrument 
was made and executed on a Sunday. On this ground, the plain 
tiff contends that the instrument is void, and the caveat based 
upon it should lie discharged.

C. O. (N.W.T.) 1898 ch. 91, intituled “An Ordinance to 
prevent the profanation of the Lord’s Day,” see. 3, enacts that

All sale* ami purchases ami all contracts ami agreements for sal'*
or purchase of any real or personal property whatsoever, made by
any person or persons on the Ixird's Day, shall be utterly null and

I think this section of the Ordinance was inira vires ot tin- 
legislature of the North-West Territories, and is inlra vires of 
the legislature of Alberta, and that its effect is preserved by 
the Lord’s Day Act, R.S.C. 1906, eh. 153, see. 16, and that, 
therefore, see. 5 of that Act does not come up for consideration.

I am of opinion that an option is an unilateral contract, 
that is. a contract or agreement for sale; and therefore, tails 
within the terms of the section which I have quoted from the 
Ordinance. I must, accordingly, hold the option in question 
void, and as affording no foundation for the caveat.

53
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I think T should not act on the suggestion that the Court 
in such a case should do nothing, leaving the parti»*s in the 
position into which their illegal act—in which they both con
çu rre»i—has led them; but that l should discharge the caveat.

1 think, however, that the contract, though illegal, not being 
malum in sc, hut only malum prohibitum, and being the 
contract of the plaintiff only- -though the defendant assented 
to it and seeks to benefit by it 1 should visit the plaintiff’s re
pudiation of it by ordering him to pay the costs of this applica
tion. and making the payment of them a condition of the dis
charge of the caveat.

('anal racal al on hrms.

ALTA.

1912

Dai.tii aki:r.

SCHULTZ .plaintiff, v. FABER & CO. and F W FAIRBAIRN
(defendants).

ALTA.

Alberta Supreme Court. Trial before Stuart. ./. April 16, 1912.

1. Contracts (8 IN I)—362)—Condition vhk» kukxt to recovery—In 
SPKC'TOB's CERTIFICATE—(iootl FA1TII—Fl.NAI.ITY.

A eertiUnite <>f an inspector that the plowing and improving of land 
by the plaint ill had been done to the satisfaction of the former, as 
was required by the terms of the contract, i» a condition precedent 
to the right of the plaintilf to recover for doing such work. and. 
where such inspector acts honestly and in good faith, his decision 
that the work was not performed in accordance with the contract, is 
final and cannot be questioned in the Court*.

[McRae v. Marshall. 19 Can. M.C.lt. Ill, applied.J
1 BTOPPI i (1 III K 143) WaIVKB OF CONDITION RECEIVIN'»! PAYMENT

ON ACCOUNT AS WORK PROURKSSKS—( oNIUTIONAI. APPROVAL OF IN 
SPECTOR.

A condition in a contract for the plowing and improving of land that 
it should be plowed to a certain depth. i> not waived by the payment 
of money on the contract during the performance of the work where 
the inspector, whose decision, by the terms of the contract, was final, 
had approved of such payment only upon the understanding that por
tion» of the land should is- replowed to the required depth.

3. t osTH (g I—10)—Discretion m Court in uivixu or befuhixu.
1 poll holding that the plaint ill who plowed and improved land under 

a contract which required it to be plowed to a certain depth, was not 
entitled to compensation, since the inspector, whose decision was, by 
the terms of the contract, to Ik* final, refused to approve of the work, 
the Court may exercise its discretion in refusing to award costs to the 
Mtecessful defendant where it appears that, notwithstanding the defec
tive manner of carrying out the contract, the defendant would lie 
able to raise a fair crop of the class for which the work was done.

s. c.
1912

April 10.

Action for work don»* in luvaking up and improving land statement 
uinli*r a contract mad»» by tin* defendants Faber & Co. aa agent a 
for their co-defendant Fairbairn.

The action was dismissed as against defendants Faber & Co. 
with costs and as against the defendant Fairbairn without

E. F. Ryan, for plaintiff.
,/. It. Roberts, for defendants.
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FAiim & Co.

Stuart, J.:—The plaintiff, on the 28th June, 1911, entered 
into a contract with the defendant Fairbaim, through his 
agents, the defendants Faber & Co., which was in the following

Dominion Law Reports.

Land Development Contract.
June 28. 1011.

(4 D.L.R.

To Faber & Company. Calgary, Alta.. Agents for F. W. Fairbairn.
I hereby offer to plough, pack, dise and drag four hundred and 

eighty (480) acres situate upon the south half of section 20 and 
north east quarter of section 17. all in township 20, range 27. west of 
the fourth meridian, to an average depth of not less than three (3) 
inches. My charge for the said work is to be at the rate of $3.50 
per acre for ploughing: AO cents per acre for packing: 50 cents per 
acre for discing; and 35 cents per acre for drugging. The said work 
to be fully and satisfactorily completed on or before the 15th day of 
August, 1011.

lie fore payment is made for the said work, the said ploughing, 
packing, discing and dragging shall he passed upon by an inspector.
duly authorized by Faber A Co., upon whose certificate of approval.
duly signed, payment will be made for all work so i ml. on the
basis of terms and prices almve mentioned.

It is fully understood that Faber & Co., will honour no orders 
against the said work, or any assignment of payment, therefor, and 
will not make payment to any party other than the contractor.

This was signed by the plaintiff, and below was written
The above offer is hereby accepted, and X. C. Hendricks, of Calgary 

is hereby named inspector, to whose satisfaction and approval the 
said work is to be done.

Dated June 28th. 1911. Faber A Company, agents for F. W. Fair 
bairn, per E. S. Frost.

The plaintiff did not perform any part of the contract him
self, but employed a number of other persons to carry it out. 
These persons he paid the same amount as he was to get him
self, except in the case of the dragging, for which he paid 2f> 
cents an acre instead of the .‘$5 cents which lie was to get himself. 
This difference of It) cents in the dragging constituted the only 
benefit the plaintiff expected to get from the contract. Tin
men employed by him proceeded to perform the work, and they 
and the plaintiff apparently' thought the work was completed 
by the time specified. It does not appear that the 
knew when he signed the contract that Faber & Co. were going 
to appoint Hendricks as inspector. In his evidence he stated 
that the name of Ilendrieks had not been filled in the contract 
when he, the plaintiff, signed it, and he was at that time 
unaware who would be selected.

Some time about the middle of July, the plaintiff desired 
to get a payment on account, and the defendants Faber & Co.
sent Hendricks out to the land, apparently to see if it would 1« 
safe to pay the plaintiff. Hendricks went out and examined tin-

■
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land, Ik? didn’t apeak to the men who were working
at it. lie states that he examined the depth of the ploughing 
at the time in three or 1'our different places, and concluded that 
it was not more than two and a half inches deep. lie stated 
also that lie told Faber & Co. never to let a contract for such 
shallow breaking as that was.

It does not very clearly appear whether Hendricks knew at 
that time the exact conditions of the contract, although one 
would imagine that he ascertain these before proceeding
to make any inspection. However, as a result of his visit, 
Faber & Co. did pay the plaintiff $500 on account of the con
tract on behalf of the defendant Fairhairn, their principal. 
Later on, Hendricks made two visits in company with the plain
tiff (Schultz) to the land in question, in order to ascertain 
whether it had been ploughed, packed, disced, and dragged in 
accordance with the contract.

Schultz says that on this occasion the weather was very bad ; 
that it was raining very hard, lie also says that Hendricks 
did not make any complaint then as to the depth of the plough
ing, but referred to some portions which were omitted around 
some ditches and at the ends of some of the lands : and also that 
he objected to some patches which had been apparently skipped 
by the ploughs. Schultz also says that. Hendricks told him to fix 
these pieces up; and that, if they were finished, he would pass the 
work. Hendricks’s account of this interview does not quite 
agree with that given by Schultz. He says that he told Schultz 
that it was not a good job. and that Schultz agreed with him. 
but stated that it could be fixed up. Hendricks also says that 
he promised Schultz that, if he. Schultz, could possibly fix it up 
in some way so that he, Hendricks, could reasonably report 
favourably on it, he would do so. At any rate Schultz got his 
men to do sonie additional work in the places where the plough
ing had not been done ; but, after a second visit by Hendricks, 
the latter decided that he could not pass the work, and so re
ported to the defendant.

There was a great deal of evidence given as to whether the 
land had really been ploughed to an average depth of three 
inches, as provided by the contract. If I were free to make a 
finding of fact on this point myself, 1 think I should come to 
the conclusion that it was ploughed to an average depth of 
three inches, notwithstanding the fact that Hendricks was of a 
different opinion. I was not very well satisfied with the care
fulness of the examination made by Hendricks or any of the 
witnesses for the defence in order to ascertain the exact depth 
to which the ploughing had been done.

Upon the whole, 1 should be disposed to accept the other 
view, namely, that the ploughing was done to an average depth 
of three inches, except, of course, in a few spots, not exceeding
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at the most two acres in all, where the ploughs had been thrown 
out of the ground by stones. I should also accept the evidence 
of the workmen that the land had been packed, disced, and 
dragged. Unfortunately, however, it seems to me that the law 
is absolutely against the plaintiff in this ease.

It is clear from the authorities that the certificate of Hen
dricks as to the performance of the work in accordance with the 
contract in a satisfactory manner was a condition precedent to 
the obligation to pay. It is not suggested in the pleadings and 
was not suggested at the trial that Hendricks was in collusion 
with the defendants in any way, that he was in any way in
terested in the matter, or that lie acted otherwise than in perfect, 
good faith in refusing the certificate.

It is quite clear that he honestly and fairly came to the con
clusion that the average depth did not reach three inches ; and. 
although I would conclude otherwise from the evidence of all 
the witnesses, himself included, yet lie was the person or in
spector to whom the defendants referred the matter for decision ; 
another agreement of the defendant gave them the plain right 
to do this. In such a case, his decision is final, and I am unable 
to override it. The authorities against the plaintiff are too 
numerous to need any specific reference; and. really, the only 
question which was argued hv the plaintiff’s counsel was the 
question of waiver.

It was suggested that the payment of $f>00 constituted a 
waiver of the necessity for a certificate by Hendricks. Unfor
tunately the authorities are against the plaintiff on this ground 
too. At one time I thought possibly the direction by Hendricks 
to the plaintiff to complete the work in the places where it had 
not been done at all would constitute a waiver, but I am unable 
to see how that action of Hendricks can be taken as a ground 
of waiver by the plaintiff.

This is just one of those eases in which the words of Chief 
Justice Cockburn in Sladhard v. hr, 3 B. & S. 364, quoted with 
approval by Chief Justice Ritchie in .1 IcRar v. Marshall. 19 Can 
R.C.R. 10, at p. 14. are very applicable:—

But we are eipially dear that where, from the whole tunor of tin- 
agreement. it appears that, however unreasonable and oppressive u 
stipulation or eondition may be, the one party intended to insist 
upon ami the other to submit to it. a Court of just ire eannot do 
otherwise than give full effect to the terms which have been agreed 
upon lietween the parties. It frequently happens, in the competition 
which notoriously exists in the various departments of business, that 
persons anxious to obtain contracts submit to terms which, when 
they came to Ik» enforced, appear harsh and oppressive. From tin- 
stringency of such terms, escape is often sought by endeavouring to 
read the agreement otherwise than according to its plain meaning 
But the duty of a Court, in such cases, is to ascertain and give effect
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to the intention of both |»arti»*s us evidenced bv the agreement; and 
though, where the language of the contract will admit of it. it should 
be presumed that the parties meant only what was reasonable; yet, 
if the terms are clear and unambiguous, the Court is bound to give 
effect to them without stopping to consider how far they may be 
reasonable or not.

These words, I think, should he borne in mind u little oft oner 
than they are. The action will be dismissed ; hut, in view of the 
fact that the weight of evidence shews clearly that a fairly good 
crop of t1ax can he grown this year, which was indeed admitted 
hy most of the defendants' own witnesses, and which was the 
purpose for which the laud was being prepared, I think there 
should lie no costs, in so far as the defendant Fairbairn is 
concerned.

There was. of course, no ground for a claim against
Faber & Co. in any ease. The plaintiff clearly knew that they 
were acting only as agents for Fairbairn. and the contract which 
he signed states so specifically. Faber & Co. must, therefore, 
get their costs against the plaintiff.

Aclion dismissal.

ALTA.

s. C. 
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FRIEDENBERG et al. v BAILEY and the BANK OF MONTREAL
(mis-en-cause).

Quebec Superior Court, Charbonneau, J. April 10, 1012.
1. AttachmKMT (8 I A—.'»)—Promissory xotkh—Kxckhhivi ixtkrkst—

Monk y Lkxiikbh* Act. R.S.C. 1000. cil. 122.
Promissory notes cannot be seized, by attachment, before maturity 

and placed in judicial control in order to deduct therefrom interest 
taken in excess of that provided by the Money Lenders* Act, R.S.C. 
lima. eh. 122. where the insolvency of the holder of the notes is not 
alleged in the affidavit for the writ, nor in the declaration, so ns to 
sliew that it will Ik* impossible to reclaim such overcharge from him 
in an action on the notes.

Petition to quash an attachment of certain promissory notes. Statement 
The petition was granted.
J. iV. Decarie, for plaintiff; .V. K. Laflamme, K.C., counsel.
Margolese, Whelan <t* Trill, for defendant.
Charbonneau, J.:—The Court, having heard the parties upon c,iarbo,wce"'1 

petition to quash the seizure effected in the hands of mis-en- 
cause issued on the demand of plaintiff to put under judicial 
custody certain notes described in the declaration for the pur
pose of reducing thereon the amount that may be due to the 
defendant as holder of said notes, these notes having been dis
counted by the defendant at a rate of interest exceeding that 
allowed by the Money lenders Act :—

QUE.

H.C.
1011
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QUE Considering that it is not alleged either in the affidavit or
S. c. 
1012

in the declaration that the defendant is insolvent and that it 
would be impossible to reclaim from him these overcharges;

Considering that the plaintiff does not shew that he is cn- 
I-RiKhh\nKH<! tjti0(| or need8 to have said notes placed under judicial custody 

Hailey. in order to assure the exercise of his rights over them;
----  Considering that according to the Money Lenders Act the

ci.arbonneau. j. Qnjy right conferred upon the plaintiff by articles 7 and 8 of

<

ch. 122 Revised Statutes of Canada (1900) is to be relieved 
from the obligation of paying any sum in excess of 12 per cent, 
per annum if sued by the money lender who discounted the 
notes or his prête-nom, and the right to reclaim from said money 
lender any amount unduly paid if sued by a bond fide holder;

Considering that if a third right of action may be inferred 
by interpretation from the two above mentioned rights, that 
is to say the right to have the amount due to the money lender 
on said notes reduced even before the maturity thereof, there 
was no necessity of having recourse to the conservatory attach
ment for that purpose;

Considering that those different rights are only rights of 
action or exception, and that they constitute a remedy equally 
convenient, beneficial and effectual as the conservatory attach
ment unless there would be proof of allegations of the defendant’s 
immediate insolvency;

Considering that the present seizure might prevent the de
fendant from negotiating or transferring said notes, an absolute 
right of which he cannot be deprived:—

Grants said petition and quashes the writ of conservatory 
attachment with costs against plaintiff.

Attachment quashed.

QUE. R0SENBL00M v. SUTHERLAND

C. R.
1912

Quebec Court of Review, Mr Melbourne M. Tait, Chief Justice, Tellier and 
Dunlop, JJ. January 19, 1912.

1. Easements i8 III—31 )—Extent of bight— Partition deed—Right to
Jan. 11*. RECEIVE AIR. AND THE RIGHT OF VIEW—C.C .(QUE.) ARTS. 534 AND 

535.
The right to imp windows in the rear wall of n house, lieing h servi 

tilde over the adjoining property created by a deed of partition, in 
elude» the right of view and the right to receive air, and in not limited 
to the right to receive light. (Art». 534 and 535 C.C.)

2. Easements (8 III—30)—Rights and liabilities of servient te» 
ment—Erections—C.C. (Que.) arts. 536, 537.

The owner of the servient land must not erect any building or strin- 
lure to interfere, within the distances specified in arts. 536 and 537 
C.C., with a right of light, air, and view incident to the right to tie- 
use of windows created by a partition deed as a servitude over ad 
joining property.
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The judgment inscribed for review, and which is con- QUE.
firmed, was rendered by the Superior Court, Guerin, J., ou Z~7T
April 28. 1911.

McAvoy, Ilandficld cf* Hand field, for the plaintiff.
Bisail Ion <0 Brassard, for the defendant.

Montreal, January 19, 1912. The opinion of the Court of 
Review was delivered by

Tellikr, J. :—This is a ease of a confessory action for a ser- Tenter, j. 
vitude which the plaintiff claims upon the lands of the defend
ant. The plaintiff, who is owner of cadastral lot 790 of St.
Lawrence Ward, Montreal, alleges that under his titles he has 
the right to make use of and to extend a gallery built behind his 
house as well as the right of passing through the defendant’s 
yard behind the house and using the windows in the house 
which look upon the court.

lie complains that the defendant, who is the owner of the 
adjoining property to the east and south, namely, lot 791, which 
is burdened with the servitudes mentioned above, has built 
a fence which darkens the plaintiff’s property and prevents him 
from exercising his right of view ; that he has also had a door 
closed by which the plaintiff used to exercise his right of pass
age and has wrongfully built a fence behind the plaintiff’s prop
erty (the dominant land), nailing it to the balcony and thus 
preventing the plaintiff from exercising the right of using the 
balcony; that he has also built a small shed on the space reserved 
for the right of passage; that upon the defendant’s property 
there is a waste water pipe which has broken several feet above 
the ground and which pours the water from the defendant’s 
house upon the wall of the plaintiff’s house ; that these waters 
keep the wall damp and penetrate into the house itself and that 
the plaintiff suffers for this reason damages to the amount of 
$500 which are also claimed by the action.

The defendant while recognizing the plaintiff’s right to 
use the windows behind the property, has contested all the 
other allegations.

The judgment condemns the defendant to leave an unob
structed space of six feet clear in the yard along the plaintiff ’s 
house and consequently to remove the boards fastened to the 
fence within six feet; condemns the defendant to leave a free 
space of two feet in an easterly direction opposite the lower 
floor jf the plaintiff’s house and consequently to remove the 
partition built by him within these two feet : declares that these 
works must be executed within a delay of fifteen days from 
service and that in the event of the defendant failing to comply 
with the judgment within fifteen days the plaintiff will be 
authorized to have the works done at the defendant’s expense
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ami cost reserving to the plaintiff the right to have the cost 
fixed by this Court if necessary; and condemns the defendant 
to pay the plaintiff a sum of $20 damages with interest from 
the date of judgment and tlie costs of the action as brought. 

Cpon the inscription in review, we need only concern our- 
m TiiKKi.AM). selves with the question of the right of view, since all the other 

T,"in,.r. .1. pretensions of the plaintiff were rejected by the judgment. By 
his plea the defendant recognizes that the plaintiff has the right 
to use the windows behind his property and this permits a servi
tude of a direct view for six feet and of an oblique view for 
two feet.

The defendant pretends that the plaintiff’s only right under 
the circumstances is a right to receive light. And he cites 
Demolombe to establish that the right which belongs to the plain 
tiff of maintaining windows behind his house is purely and 
simply a right to receive light.

I think the defendant is mistaken on this point. In this 
ease we must distinguish simple lights from rights of view. 
Lights are openings for the single purpose of lighting a build 
ing and they are not for the purpose of providing a means of 
looking out. They allow the light from the sky or daylight to 
enter but not a view or even the exterior air. Prospect lights 
are openings or windows made in such a way as to let the out 
side air enter and to allow a direct view (regard pén/traUf 
upon the property of another, as is said by the Custom of 
Orleans. This is a very ancient distinction and it results from 
the very nature of things. It must be admitted that our Code 
has not stated it very precisely, for sec. 2 of chapter 2 of title 
4 of the second book of our Code comprises under the head 
ing “Of view on the property of a neighbour” simple lights and 
views and articles 7>34 and 03.'» seem to use the words “light" 
and “windows,” indifferently, as being synonymous: but at 
most this is only a confusion of terms which one meets with 
often enough in practice. At l>ottom the articles establish vorx 
elearly the difference between the two kinds of openings which 
have always been called by the different names of “light” and 
“view.” Views themselves are divided into two kinds; views 
from direct wndows and views from oblique windows. Thosv 
which are made in a wall parallel to the line separating the two 
properties are ealled direct views or prospect windows; those m 
a wall which is perpendicular to this line forming a right-angl* 
or almost a right-angle to it are called oblique or side views 
It is according to these different distinctions that our Code 
regulates the exercise of the right of opening lights or views 
upon neighbouring properties. In order to understand the pro 
virions of our Code on this poin*. it is necessary to distinguish 
between three kinds of walls: walls which are placed on the

QUE.

R.
1012
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line separating two properties; secondly, those which without 
being placed on the separation line are not at a distance re
quired by articles 53(J and 537 from the neighbouring property 
to allow for direct or oblique views; thirdly, walls which are 
placed at the distance required by these articles.

When a wall is placed on the line separating two properties 
it is necessary to distinguish whether it is common or whether it 
belongs exclusively to him who wishes to make openings in it. 
The case where a wall on the separation line between the prop
erty belonging entirely to one of the neighbours is governed by 
articles 534 and 535 of our Code which provides as follows :—

QUE.

C. R. 
11112
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Sl'TIIEBLAM).

534. The proprietor of a wall which is not common adjoining the 
land of another may make in such wall lights or windows with iron 
gratings and fixed glass, that is to say, such windows must be provided 
with an iron trellis the bars of which are not more than four inches 
apart, and a window sash fastened with plaster or otherwise in such 
a way that it must remain closed.

535. Such windows or lights cannot lx- placed lower than nine f«*«-t 
above the floor or ground of the room it is intended to light, if it Is
on the ground floor; nor lower than seven feet from the floor, if in 
the upper stories.

So much for simple lights. On the one hand it would have 
been impossible without great inconvenience to absolutely pro
hibit a person from making any opening in a wall which be
longed to him exclusively and deprive him also of the means of 
obtaining light for illuminating a room or a staircase which is 
often very useful; on the other hand, it is not right that open
ings giving directly on the neighbour’s property should com
promise his safety or tranquillity, allow anybody to enter his 
property, or to throw dirt or rubbish upon it, or to look upon it 
with curiosity or indiscretion. It was necessary to make allow
ance for each of these considerations and to reconcile the inter
ests of the two neighbours in an equitable manner; and this is in 
fact the end sought by articles 534 and 535 which I have just 
cited.

The present ease relates to a servitude created by deed. All 
that 1 have just said refers to rights which a person may exer
cise over a neighbouring property under the law; but when 
there is a title it is the title which must be consulted to deter
mine what the rights arc. Now, in the present ease the plain
tiff's rights flow from a deed of partition which took place 
between William Boyd and Thomas Boyd, two brothers, in 1853. 
By this partition there fell to Thomas Boyd a brick house of one 
storey and a half, comprising three dwellings. He is the owner 
of the wall behind this house which touches the land which fell 
to William Boyd by the deed of partition of 1853. In this deed 
of partition it is formally provided that Thomas Boyd who re
ceived the three storey brick house in the partition should have
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the right to keep the windows in the same state as they were, and 
that he should have the right to maintain his balcony which over
hung the land which fell to William Boyd by the deed of parti 
tion. He even had the right to extend the balcony to reach the 
privies which were a little further off.

As this right was granted to him, what is his position?
The defendant says they were only lights. No, they are 

windows which you must suffer and you must suffer them in 
such a way that the plaintiff can make use of them and allow them 
to fulfil their purpose. Now these windows constituted a direct 
and even an oblique right of view, as regards one part, over tin* 
land which remained the property of William Boyd and which 
now belongs to the defendant in this case, Mr. Sutherland. The 
question is whether under these circumstances the defendant by 
building a fence at six feet ten inches from the rear wall of the 
plaintiff's brick house, has violated the law.

The judgment declares that he was entitled to build this 
fence; only the fence was built at an unnecessary height, tin- 
fence is fifteen feet high and the window in question which tin- 
plaintiff wishes to have protected is on the ground floor of tin- 
house only a few feet from the ground. The fence which is 
fifteen feet high is six feet ten inches from the exterior wall of 
the plaintiff’s house and a rack has been added to the fence and 
on the rack is nailed a sloping board which extends underneath 
the gallery of the plaintiff’s house. So that this board is within 
the six feet and the judgment condemns the defendant to remove 
it.

On the other hand, immediately beside the window which the 
plaintiff has the right to keep under his title, a right which the 
defendant himself recognizes, the defendant has built quite near 
the window, but to one side, another fence. This fence the judg
ment orders him to demolish.

The defendant complains of this judgment as he only con
siders that the plaintiff is entitled to lights and as the windows 
are still in exactly the same position, he considers he has not 
violated the servitude belonging to the plaintiff.

It is not a light, but a window and the plaintiff is entitled 
to open it to receive air and especially to view and he has t la- 
right to view for a distance of six feet from the wall of the 
house. As the defendant has encroached upon these six feet he 
was rightly condemned to demolish the additions he made, the 
addition made to the fence as well as the fence placed at less 
than two feet from the window.

The defendant says “the plaintiff does not complain of that, 
the plaintiff complains purely and simply of the board which is



4 D.L.R.] Rosenblooiî v. Sutherland, 717

attached to the fence because that prevents him from making QUE- 
full use of his balcony.” No, there is a general allegation:— [Tr
You have erected this fence to injure my light and it darkens 1912
my property. That is the allegation. Then we have the other —•
allegation to shew that you, the defendant, have even committed R<,8R*mooM 
the act of nailing your fence to the balcony itself. Sutherland.

The plaintiff has succeeded and he has succeeded upon the -—
right of view and the Court is of opinion to confirm this judg
ment with costs.

Appeal dismissed.

REX v. JAMES. b C.
British Columbia Supreme Court. Trial before. Hunter. C.J.U.C.. at '

the Vernon Spring Assizes. Mo 1/ 127, 191*2.
1912

1. Evidence ( 9 VI11—<17lb)—'Testimony at a preliminary enquiry urn ___
DIFFERENT OFFENCE—ADMISSIBILITY ON TRIAL. MilV 27.

A statement made voluntarily l\v a person upon a prelimi 
nary enquiry on an offence with which lie was charged, and in which 
he gave an account of a shooting connected with the charge 
then lieing inquired into and admitted tiring the 'hot. will he 
admitted in evidence upon a charge of murder laid against him after 
the deatli of the pei'«m injured by the shooting although such death 
occurred subsequent to the preliminary enquiry upon which the ad 
mission was made.

2. Evidence i 8 VIII—0716)—Admissions after statutory Caution-
Preliminary enquiry—Escape from custody—‘Murder.

A statement made by the prisoner after the statutory caution upon 
a preliminary enquiry being held upon a charge of escape from cus
tody will, if relevant." be admitted in evidence against him upon a sub
sequent trial for murder.

3. Evidence (8 XT—096)—Admissibility of voluntary statements
made aoainst self-interest.

Any statement of the accused made against self-interest is admis- 
ible if made voluntarily.

Trial for murder at the Vernon Assizes. The accused had Statement 
been brought up for preliminary hearing on a charge of escape, 
and at the hearing, after the usual statutory caution had been 
given, gave an account of the homicide, in which he admitted 
tiring the shot from the effects of which the injured person had 
died, after the statement waa made.

It. It. Hagers, for the prisoner, objected to the admission of 
the statement.

Burns, for the Crown, contra.
Hunter, C.J.:—Any statement made against self-interest, if Huntercj. 

voluntary, whether written or oral, sworn or unsworn, is ad
missible. Here there ia the additional safeguard that it was 
made in open Court, after a caution by the magistrate. The 
statement ia admissible.

Verdict, guilty of murder.
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B. C. laursen v. McKinnon.

S.C.
1911

Hrilisli Cointubin Nii/nemc Court. Tiinl before (Irer/orif, J. 
February 2<1, 11»IJ.

Feb. 16. 1. l'REHl'ASN (g IA—.1)—WllAT CONSTITUTES—REMOVAL OF TIMBER FROM
TIMBER LIMIT—Wll.FlT. AND DELIBERATE.

0»i« who vuts nn<l remove» timber from the timber limits of another 
\vith knowledge of the latter's rights, is answerable for a wilful and 
delilierate trespass.

2. Timber i§ 1—1 )—License to err—Application for—Accuracy or in
HCRIPTION.

()ne who makes application for a license to cut timlier from a timber 
limit ls*fore it has l>een surveyed, is not requiml, in his application, to 
describe with mathematical accuracy the land he proposes to take up.

.'I. Trespass i § 1 It—10)—Timber license—Land laid down in survey
PREPARED BY APPLICANT AND ACCEPTED BY CROWN.

The acceptance by the Crown of a survey of land made by an up 
plicant for a timber limit license and the noting on the official map 
that such land belongs to the applicant, and the issuance to him of 
*uch license, creates a right in the land which he may defend against 
trespassers.

4. Damages <g 111 K 2—210)—Measure of compensation—Wilful and
DELIBERATE TRESPASS—CUTTING AND REMOVING TIMBER.

The measure of damages for a wilful and deliberate trespass in 
cutting and removing timlier from the timber limits of another, where 
the evidence does not warrant the application of any other rule, is the 
value of the timber after it was severed and manufactured while on 
the plaintiff’s land.

f I’nion Hank of Canada v. It idea u Lumber Co., 4 O.L.R. 721. special l> 
referred to.]

Si utcmeut Action in trespass in cutting and removing timber from the 
plaintiff’s timber limits.

Judgment was given for the plaintiff.
K. /*. Davis, K.(/., for plaintiff.
IV. It. .1. Hitchir, K.O., for defendant.

Gregory, J. fiRKooKY, J. :—The defendant was the only witness ealled on 
his behalf. He did not attempt to deny that he had cut upon 
the land lying to the south of his own claim, lot 111: hut he swore 
positively that no timber Imd been cut west of his westerly side 
line or a prolongation of it in a southerly direction: and 1 can
not accept his statement in the face of the satisfactory evidence 
of King and Maloney. Ilis evidence was. in fact, very unsatis
factory, and 1 am unable to place any reliance upon it.

When asked to explain a contradiction in one important 
particular between his answers given on discovery and his an
swers given on the witness-stand, he denied having ' the
statements attributed to him in the discovery. The discovery 
was such as to leave no room, 1 think, for misunderstanding.

1 find as a matter of fact, that there was a trespass upon the 
plaintiff's limits plotted on the official map as lot 853 (exhibit 
No. 9). and also on that portion of his limits lying immediately 
to the west of lot 111. and which, it is not disputed, belong to

4
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the plaintiff: also on tin- land lying immediately to tin- west of 
the prolongation of the westerly boundary of lot 111. The de
fendant admits having eut upon that portion of the lands 
claimed by the plaintiff, bounded by the lines and letters F K C 
1) on exhibit 1 ; but attempts to justify by saving that the same 
are not included in the area described in the plaintiff's license-- 
that they were vacant Crown lands, and, if lie bad not cut them, 
the timber thereon would have been wasted.

Strangely enough. In- never reported bis cutting to the Crown 
lands office. As to a portion of it. be also attempted to justify 
by shewing that it was necessary to do so in order to get access 
to tin- sea from lot 111: but tliat contention was very weakly 
put forward—was not proved and King swore that the little 
piece of road running through the north-easterly corner of it 
was not required for the operation of 111—and a glance at tile 
map seems amply to sustain this statement. He also entirely 
overlooks the fact that this land was reserved, by notice pub
lished in tin- British Columbia (lazct;< 26th September, 1007, 
p. 8,605—a reservation established only ■ few months after the 
plaintiff's limits were staked, and which, so far as appears in 
this case, is still in force. The defendant further says that, 
upon an accurate plotting of the lands described in the plain
tiff's license, the land F K C I) will not be included within it. 
and so the plaintiff cannot maintain this action, because there 
is no provision in the Land Act permitting the correction of any 
inaccuracies in the description of timber limits.

If this were so. it would mean that applicants would, at their 
peril, have to describe with mathematical accuracy any limits 
they proposed to take up before they are surveyed, which is an 
impossibility. Owing to previous accepted applications inter
fering, the plaintiff could not get all the lain! included in his 
license: and. in attempting to follow the description set out in 
the plaintiff's application, there is some difficulty in making the 
ends meet.

The surveyor swears that the usual practice was 
following the same as nearly as possible, and. if the ends do not 
meet, of bringing them together in the shortest, possible way, 
ami in doing so F K C I) must be included. The defendant's 
counsel suggests another way of bringing the ends together; but 
his plan would have the double disadvantage of dividing the 
plaintiff's limits into two parcels and of unnecessarily depriving 
him of an additional portion about equal in area to F F (' I).

The surveyor appears to me to have adopted tin* least incon
venient and the most natural method, if it is permissible to do 
this at all. The Government, through its land department and 
Surveyor-General, has accepted the plaintiff's survey ami placed 
it upon the official map as the land belonging to the plaintiff s
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limits. Whatever effect this may have, it seems to me that at 
least it gives the plaintiff some right to it which he can defend 
against admitted trespassers, such as the defendant, who has not 
the shadow of right of any kind.

The pre-emption record of William Hughes offered in evi
dence is not, I think, admissible; but, if it were, I do not think 
it would help the defendant.

The plaintiff took possession. Ilis representatives warned 
the defendant’s foreman before any, or at least much, timber 
was eut, and again before any of it was removed ; but, notwith
standing this, he cut and removed practically all of the timber, 
stating that the defendant told him to disregard the lines.

The defendant personally knew of his foreman’s acts; and, 
although the plaintiff was living in Vancouver, he did nothing. 
If he had searched the land office, he would, in January, 1910, 
before the timber was removed, have found the field notes of the 
plaintiff’s survey on file there. Instead, he relied upon his own 
interpretation of the description in the plaintiff’s application. I 
am not convinced that he even made an innocent mistake as to 
this. In these circumstances, he must be found guilty of wilful 
and deliberate trespass, for which he will have to pay damages.

There will be judgment for the plaintiff for the trespass 
as claimed and a reference to the registrar to ascertain the dam
ages; and, in fixing the damages, the registrar will find the value 
of the timber after it was severed and manufactured, so far as 
it was manufactured while on the plaintiff’s limits. I do not 
reeall any evidence that jvill justify damages under any other 
head, but there will be liberty to apply in case I have overlooked 
any such evidence.

For the rule as to damages, see the case cited by Mr. Davis, 
Union Bank of Canada v. Rideau Lumber Co., 4 O.L.R. 721.

Judgment for plaintiff
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YOULDEN ». LONDON GUARANTEE AND ACCIDENT CO.
Ontario High Court. Trial before Middleton, J. March 12, 1912.

1. INSURANCE ( 8 111 A—10)—RENEWAL RECEIPT—INCOKI'ORATIOX OF TKItMH
OF KKNKWKI) VOUCY—ReFKKKXCK BY NUMBER—ONTARIO INSURANCE 

, Act, 1897, cm. 203.
A reference in nn insurance renewal receipt to the renewed jiolicy 

by its numlier as continued, for a fixed term is sullicient to incorporate 
the terms of the |Kdicv in the new contract of insurance so created to 
comply with wet ion 144 of the Ontario Insurance Act, R.S.O. 1897, 
ch. 203, by which no condition or stipulation shall lie valid to the 
prejudice of the assured, or of the beneficiary, unless set out in full 
upon the face or back of the instrument forming or evidencing the 
contract.

[ Venner v. Sun Life, 17 Can. S.C.R. 394; Jordon v. Provincial Pro
vident Institution (1898). 28 Can. S.C.R. 554 : Han v. Employers' Lia
bility Assurance Corporation (1905), 0 O.W.R. 4f>9. followed.]

2. Insurance (8 III I)—00)—Construction of contract of insurance—
Renewal receipt—New agreement.

A contract of insurance supported by a renewal receipt for the 
premium is to he regarded as a new contract of insurance de|»cnding 
upon a new agreement between the parties.

3. Evidence (| X H—730)—Statement of injuries immediately follow
ing accident—Accident insurance—Physical condition.

In a suit to enforce an accident insurance policy, evidence for the 
limited purpose of proving the physical condition of the jierson mak
ing the statement of what the injured said immediately after the al
leged accident, is admissible on behalf of the plaintiff.

4. Evidence (8 XII K—979)—Weight of evidence in insurance matters
—Statements of assured following accident—Balance of 
PROBABILITIES.

An inference of the cause of nn injury may la* drawn by the Court 
from statements made by the injured |K*rson as to his symptoms im
mediately after the injury; Courts like individuals habitually act 
upon a balance of probabilities.

[Evans and Co. v. Astley. [1911] A.C. (174. followed; (I rand Trunk 
R. Co. v. (Iriffith (1911), 45 Can. S.C.R. 380, specially referred to.]

The plaintiff sued us beneficiary under a policy issued by the 
defendants, insuring the late Henry Youlden against accident 
and death from accident, to recover the sum named in the policy. 

The action was dismissed without costs.
,/. L. Whiting, K.C., for the plaintiff.
W. N. Tilley and C. Stvabcy, for the defendants.

March 12. Middleton, J.:—The deceased had been insured 
with the defendants for some years, the policy having been issued 
on the 7th January, 1902, and the renewal premium paid on the 
2nd January, 1909.

On the 23rd June, 1909, shortly after his dinner, the de
ceased—a member of a firm carrying on a foundry business in 
Kingston—was at the railway station, superintending and assist
ing in the loading of a retort upon a railway car. The retort 
weighed about three and a half tons, and had to lx* transferred 
from a dray to the railway car by means of jacks and other
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appliances. For the purpose of making a way for removing the 
retort, a heavy stick of timber, lying upon the railway premises, 
was desired to he used. This weighed from five to six hundred 
pounds. You 1 den attempted to carry one end of this, while the 
other end was carried by two men. His partner Selby went 
to his assistance ; and shortly afterwards Youlden remarked to 
him that he was afraid he had injured himself. He then sat 
in the shade at the station for a time, and, feeling faint, he 
went with Selby to an hotel and took a glass of whisky and 
soda, and thereafter did no more work, but returned to the 
shop upon a rig, and sat around doing little or nothing until six 
o’clock, when he went home. The same evening, without taking 
any supper, he went to a garden party, where a presentation 
was to be made in which he was much interested. During the 
evening he partook sparingly of ice-cream, and went home at a 
little after ten o’clock. His wife, hearing that he was unwell, 
followed him home ; and shortly thereafter he lay down upon a 
sofa to rest for the night, in a dressing-gown. During the night 
he was uncomfortable and restless, could not sleep, and, his wife 
said, “looked miserable and grey.” Nevertheless, he went to 
the office in the morning, but stayed there only a short time, re 
turning in about half an hour. A doctor was called, and found 
him weak and in pain. He had then had a violent motion of 
the bowels, and appeared to be generally collapsed. By the 
evening bis temperature was high and there was further bowel 
trouble. The ease developed into a ease of acute enteritis, which 
would not yield to treatment, and finally caused his death.

The plaintiff alleges that a strain was caused by the exertion 
of lifting the timber, and that this strain brought about a physi
cal condition which enabled bacteria in the digestive tract to 
develop to such an extent that death resulted from his in
ability to resist their attack, by reason of the reduced vitality 
following the strain in lifting the timber.

At the trial I admitted in evidence, against the protest of 
the defendants’ counsel, the statement made by the deceased to 
bis partner Selby, shortly after he had lifted the timber, that he 
thought he had hurt himself. It is argued that, apart from this, 
there is no evidence of the existence of a strain. The medical 
men stated that there was no physical condition indicating a 
strain ; that the injury, if it existed, was internal only ; and 
that the only knowledge they had of its existence would In* 
from statements made to them by the patient of his symptoms, 
and the history of the ease. The symptoms made it quite plain 
that the malady was caused by the invasion of the system by 
pernicious bacteria. This invasion, in the opinion of the doctors, 
might well be occasioned by any injury to the system which 
rendered it unable to manifest the normal resistance of a health\
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ami uninjured individual ; but the result might follow equally 
from anything which would bring about a marked reduction of 
vitality, or it might follow from the introduction of pernicious 
bacteria in the food taken—the latter being the general origin 
of such a malady. The ice-cream taken the evening before, if 
impure or tainted, would adequately account for the condition 
found.

It, therefore, becomes a matter of great importance to ex
amine the propriety of my ruling. In Garner v. Township of 
Stamford (1903), 7 O.L.R. 50, the Divisional Court had to con
sider the admissibilty of the statement made by the deceased 
when she was discovered a short time after an accident upon a 
highway. Her statement was made in reply to a question as to 
the cause of the injury. The statement was tendered as being 
part of the res gesta, but was rejected ; because the rule there 
invoked only makes statements admissible when they are in
voluntary exclamations at the time of the accident, and does not 
warrant the reception of statements or exclamations made after 
there has lieen time for reflection.

Gilbey v. Great Western li. Co. (1910), 102 L.T.R. 202,• 
is a later decision of the Court of Appeal, perhaps somewhat 
closer to this case. Compensation was claimed in respect of an 
accident under the Workmen’s Compensation Act. It was 
alleged that the deceased, while carrying a side of beef, so 
strained himself as to cause an injury to his lungs. The post 
mortem examination disclosed a tear in the lung and made it 
plain tint this brought about death. The Judge of the County 
Court admitted in evidence the statements of the workman to 
his wife, not merely of his sensations and of his feelings, but as 
to the eause and occasion of the injury from which he was 
suffering. In the judgment of the Court of Appeal the prin
ciple applicable here is pointed out. Cozens-Hardy, M.R., says: 
“ I do md doubt at all that statements made by a workman to 
his wife of his sensations at the time, about the pain in the side 
or head, or what not—whether those statements were made by 
groans or by actions or were verbal statements—would be ad
missible to prove the existence of those sensations. Rut to hold 
that those statements ought to go farther and to be admitted as 
evidence of the facts deposed to is, 1 think, open to doubt; such 
a contention is contrary to all authority.”

The Irish Court of Appeal, Wright v. Kerrigan, [1911] 2 
T.R. 301, had before it a claim under the Workmen’s Compensa
tion Act, where part of the evidence .tendered was a statement of 
the deceased to a doctor as to how the injury was received. 
Cherry, L.J., mentions this evidence, saying: “Hearsay evidence 
is in some cases admissible, and the learned Recorder appears to

•AWo reported. 3 Butterwortli"' W. Comp. Case*. 135,
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me to have acted strictly in accordance with the settled rules 
of evidence. ... He ruled out statements as to the circum
stances of the accident. He admitted the statements made In 
the deceased man to his medical attendant ... as to his 
symptoms and their cause. Such statements are usually held 
to be admissible upon the ground that there is no other means 

Gt akantkr possible of proving bodily or mental feelings than by the state 
Accident mPnt8 the person who experiences them.”

Co. In Amys v. Barton, [1911] W.N. 205, the accuracy of this
Middietoe, j. statement of the law was canvassed by the Court of Appeal, ami 

Cozens-IIardy, M.R., pointed out that the words “and their 
cause” in the statement by Cherry, L.J., could not he sup
ported, but appeared to approve of the rule as stated, with this 
exception.

In the 9th edition (1910) of Powell on Evidenee, p. 358. the 
admissibility of statements for the limited purpose of proving 
the physical condition of the person making the statement is 
asserted ; and I think for this purpose the evidence was properly 
admitted, and it is suflicient to establish that, shortly after the 
deceased had been engaged in lifting the timber, he had. as lie 
said, indications that he had been hurt.

The statement, perhaps, did not go so far as to indicate that 
the lifting of the timber was the cause of the injury ; hut I 
think that this is an inference which may lie drawn from the 
fact of the injury, and falls within the principle indicated in 
Richard Evans if- Co. Limited v. Astley, [1911] A.C. 674. 678, 
where it is said : “The applicant must prove his case. This does 
not mean that he must demonstrate his case. If the more prob
able cause is that for which he contends, and there is anything 
pointing to it, then there is evidence for a Court to act upon. 
Any conclusion short of certainty may be miscalled conjecture 
or surmise, but Courts, like individuals, habitually act upon 
a balance of probabilities.” See also the decisions of the 
Supreme Court of Canada in McKcand v. Canadian Pacific R. 
IV. Co., not yet reported, and in Grand Trunk R.IV. Co. v. 
Griffith (1911), 45 Can. S.C.R. 380.

Acting upon this principle. I find that the symptoms indi 
cate that the deceased, at this time, did suffer an injury in 
lifting the timber in rpiestion; and I further find that this 
injury was the cause of his death. I believe this to be the cause, 
because, as I understand the medical evidence, it is a possible 
cause, and it is the only one of the several possible causes which 
is shewn to have actually existed. There is no evidenee that 
the ice-cream eaten was tainted ; and the evidence satisfies me 
that up to the happening of the accident the deceased appeared 
to be in perfect health. This brings the case within the decision 
of the Court of Appeal in In re Ethcrington and Lancashire and 
Yorkshire Accident Insurance Co.} [1909] 1 K.B. 591.

ONT.
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It is, therefore, necessary to consider the other matters dealt 
with upon the argument.

The policy, issued in 1002, contains provisions and stipula
tions as to notice which, it is admitted, were not complied with, 
and which are made conditions precedent to the right to 
recover.

The plaintiff contends that the terms of this policy are not 
binding upon her, because the renewal receipt, as it is called, 
constitutes a new contract of insurance; and, by sec. 144 of the 
Insurance Act, R.S.O. 1807, eh. 201, “the terms and conditions 
of the contract” not having been “set out by the corporation in 
full upon the face or hack of the instrument forming or evid
encing the contract,” “no term of, or condition, stipulation, 
warranty or proviso, modifying or impairing the effect of any 
such contract made or renewed after the commencement of this 
Act shall be good and valid, or admissible in evidence to the 
prejudice of the assured or beneficiary.”

Is this a new contract within the meaning of the statute? 
The original contract, unlike many insurance policies, does not 
contemplate any renewal. It is an insurance for one year, and 
one year only ; and, upon the principle acted upon by the Court 
of Appeal in Carpenter v. Canadian Hail way Accident Insur
ance Co. (1909), 18 O.L.R. 1188, the contract evidenced by the 
renewal receipt is to be regarded as a new insurance, depending 
entirely upon a new agreement between the parties. I do not 
think that this is at all in conflict with Liverpool and London 
and Globe Insurance Co. v. Agricultural Savings and Loan Co. 
(1903), 33 Can. S.C.R. 94. where the decision of the Court of 
Appeal, Agricultural Savings ami Loan Co. v. Liverpool and 
London and Globe Insurance Co. (1901), 3 O.L.R. 127, is 
reversed.

ONT.
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This new contract is, according to the terms of the receipt, a 
contract of insurance for a year “according to the tenor of 
policy 565996.”

Referring in the first place to the statute itself, the intention 
of the Legislature appears to be plain. The contract to insure 
is to stand, but it is to be purged of all terms and conditions 
modifying the primary contract in the interest of the company 
and to the prejudice of the insured, unless the terms are set 
out upon the face or back of the instrument evidencing the con
tract. “Instrument” must be understood, in the light of the 
Interpretation Act, as meaning “instrument or instruments;” 
and the contention of the company is, that the reference in the 
receipt to the original policy constitutes it one of the instru
ments forming or evidencing the contract, and that its terms 
are, therefore, binding; and, in the alternative, that the refer
ence to the former polv*v is a sufficient compliance with the Act.
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The contention of the assured is, that the Legislature intended 
to render insufficient a mere reference to some other document 
in which the terms of the insurance are to be found, and to re
quire the whole contract to appear on the face of the single 
sealed or written instrument which forms or evidences the 
contract. This argument is much fortified by sub-clauses (a ' 
and (b), which expressly permit the application and the rules 
of friendly societies to be embodied in the contract by reference.

The cases I find to be very difficult. In Venner v. Sun Lift 
Insurance ('n. (1800). 17 Can. S.C.R. 004. the statute under con 
sidération was the Dominion Insurance Act. R.S.C. 1886. eh 
124, sec. 27. This provided that “no condition, stipulation or 
proviso modifying or impairing the effect of any policy . . . 
shall be good or valid unless such condition, stipulation or pro 
viso is set out in full on the face or back of the policy.” Then- 
the policy had been issued “upon the representations. agn-« 
merits and stipulations” contained in the application; and the 
Supreme Court held that the section in question could not h<> 
relied upon as an answer to a claim that the policy was void 
by reason of misrepresentation contained in the ipplication.

It is difficult to see how it could be thought that the section 
had anything to do with the question whether the contract had 
been obtained by fraud. Mr. Justice Taschereau, in the course 
of his judgment, does not pass upon this point, but snys that, 
if applicable, the stipulation in the application “is in express 
terms referred to in the body of the policy, so that the appellant 
cannot invoke against the company section 27.” None of the 
other Judges referred to the point; Mr. Justice Owynne giving 
reasons; the other three Judges simply agreeing that the appeal 
should be dismissed.

In Jordan v. Provincial Provident Institution (1808), 28 Can. 
S.C.R. 554, the appeal was from Ontario, and the statute under 
consideration was the Ontario Act, 55 Viet. ch. 30, sec. 33. This 
statute modified in some important respects the earlier Ontario 
Act, 52 Viet. ch. 32, see. 4 (which was in practically the same 
words as the Dominion statute) and is identical with the present 
Ontario Act (sub-sec. (b) having been added in 1895 by 58 Viet, 
ch. 34, sec. 5, sub-sec. 10). The policy was in substantially the 
same form as that under consideration in the Vcnncr case. It 
was issued in consideration of the statements contained in tin- 
application. There was material misstatement. The judgment 
of the Supreme Court is given by Sedgewick, J., who says; “We 
consider that the Ontario Insurance Act of 1892, section 33, sub 
section 1, was complied with in the present case, following, as 
we do, the decision in the case of Venner v. Sun Life Insurant ■ 
Cor (17 Can. S.C.R. 394.]

This precludes my independent consideration of the question, 
as I think it is an authoritative statement that, notwithstanding
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the provision of the Act, the section in question is complied with 
when the document relied upon is referred to and sufficiently 
identified in the contract. Had the Supreme Court not seen fit 
to place its judgment upon this ground, I should have thought 
it apparent from the terms of the statute that the application 
might be identified by reference, and that this express pro
vision found in clause (b) went fur to indicate that this was 
intended to be an exception to the general rule.

The question again rose in Hay v. Employers' Liability As
surance Corporation (1905), fi O.W.U. 459, where Mr. Justice 
Osier says: “Whatever other construction we might have felt 
ourselves at liberty to place upon see. 144. sub-sec. (1), of the 
Ontario Insurance Act, R.S.O. 1897, ch. 203, we are now hound 
by the decisions of the Supreme Court of Canada ... to 
hold that the plaintiffs’ proposal and the statements therein 
contained are, by reference thereto in the policy, sufficiently in
corporated therewith and set out in full therein, within the 
meaning and rquirements of the . . . section.” And in 
Elgin Loan ami Savings Co. v. London Guarantee and Accident 
Co. (1906), 11 O.L.R. 330, this statement is adhered to.

I cannot see any ground upon which I should be justified in 
attempting to distinguish the ease in hand from what is said 
in the authorities referred to. These cases, as I have already 
pointed out, might have been rested upon the fact that the 
application is, by clause (/>), excepted from the more general 
provision of the section; but the Court has deliberately re
frained from placing its decisions upon this ground, and has 
preferred to adopt a construction of the clause which. I fear, has 
liad the effect of nullifying the intention of the Legislature. If 
I am right in this, it is admitted that the plaintiff’s action 
fails; and it is not necessary to consider the other questions 
argued.

The action is dismissed without costs.
Action dismissed.

McDOUGALL v. OCCIDENTAL SYNDICATE Limited.
Ontario Court of Appeal. Carrotr. Meredith, and ilagec. 77. !.. and 

l.atrhford and Lennox, 77. dune 18, 1912.
1. Judgment (g IV B—220)— Fraud in obtaining as a defence ox

A FOREIGN JUDGMENT—ABSENCE OF I’ROOF.

Fraud, sufficient to permit a judgment of a Territorial Court to Ih* 
attacked in an action brought upon it in the Courts of Ontario, it 
not shewn by the fact that the plaintiff, who was in some doulit ns 
to whether the defendant, or another closely related company was hi* 
employer, in good faith brought hi# action against the defendant on 
a demand that was justly due him.

\ McDougall v. Oeeidcntal Syndicate (nub now. Johnston V. Occidental 
Siindieatr). .1 O.XV.N. ffO. affirmed on appeal; Jacobs v. Hearer, 17 
O.L.R. 49tl. followed.)
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Appeal by the defendants from the judgment of Fa Ivon - 
bridge, C.J.K.B., sub nom. Johnston v. Occidental Syndicat> 
Limited, M O.W.N. 60, in favour of tin* plaintiff in an action 
upon a judgment recovered in the Yukon Territorial Court.

The judgment appealed from is as follows:—
FalconHRllxJE, C.J.K.B. :—The defendants appeared in the 

Yukon action. An application for final judgment was made to 
Mr. Justice Macaulay under sec. 102 of the Judicature Ordin
ance.

The defendants filed an affidavit of one A. B. Craig, ami 
counsel appeared for them and shewed cause to the motion. The 
Judge made the order asked for, and judgment was signed in 
pursuance thereof.

A great deal of evidence was taken in England on commis
sion. and some viva vote testimony was given before me.

The ease, as thus presented, falls within “the combination of 
the two rules,” as enunciated by Mr. Justice Harrow, in Jacobs 
v. Beaver (1908), 17 O.L.R. 49fi, at p.

The fraud relied on mint lie -mmvthing collateral or extra neon-., 
nml not merely the fraud which ii imputed from alleged faite state 
mentt made at the trial, which were met hv counter-statements by 
the other side, and the whole adjudicated upon by the Court, and 
putted on into the limbo of estoppel by tin* judgment.

I am not sitting in appeal from or by way of rehearing of 
the Yukon judgment.

The defence, therefore, fails. The question of amendment 
of the statement of defence, by specifically pleading fraud in 
procuring the lent, is r rred to any Court which may 
sit in appeal from this judgn

Judgment for the plaintiff t«.v $4.918, with interest from the 
2nd September, 1909, and costs.

H. IV. Mickle, for the defendants.
/?. C. II. Cossets, for the plaintiff.

oirrow.j.a. Harrow. J.A. :—The action was brought upon a judgment 
recovered by one Frederick Charles Johnston against the defen
dants, an English joint stock company, in the Territorial Court 
of the Yukon Territory, which was assigned to the present 

* after the action commenced ; end by an order of re
vivor dated the 12th December, 1911, the action was directed 
to be continued in the name of the present plaintiff.

The judgment in the Yukon Court was recovered in tIn* 
month of February, 1907. The defendants appeared to tin- 
writ of summons, and were represented by counsel liefore t In- 
Court on the motion for judgment. Mr. Archibald Baird Craig, 
the defendants’ managing director, then in Canada, made an 
affidavit of the facts from the defendants’ standpoint, which

4
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was read and used upon the motion. The defence suggested 
in that affidavit is not that the then plaintiff’s claim was en
tirely unfounded, hut that, if he had a claim at all, it was not 
against these defendants, hut against another company called 
“The Klondike Eldorado Company Limited.” And upon this Al 1
affidavit, as well as upon the other materials before him, the Otcidextai 
learned Judge of that Court found in favour of the plaintiff. SyNjI!1i^atk

Fraud is not explicitly pleaded upon this record. An ap- *'
plication to amend so as to set up a defence of that nature was omtdw.j.a. 
made at the trial, and was reserved by the learned Chief Jus
tice. The application is now renewed ; and. as it must depend 
for its success upon the evidence already given, I see no objec
tions to formally granting it.

The state of the pleadings, however, is not the defendants’ 
main difficulty, which goes much deeper. And their difficulty 
is this: they are not hv the evidence seeking to set up such a 
fraud as would avoid the judgment under the principles dis
cussed and approved in Jacobs v. llumr, 17 O.L.R. 4!MI, re
cently before this Court, to which the learned Chief Justice 
refers in his judgment, hut practically to have the question 
which was before the Yukon Court, and upon which that Court 
necessarily passed in awarding judgment in favour of the plain
tiff. tried over again. What is presented is really not. properly 
speaking, a ease of fraud at all.

The Klondike Eldorado Company, by which Johnston was 
apparently originally employed, was connected with and 
largely owned by the defendants, and those interested in the 
defendants as shareholders, in addition to which the defendants 
were large creditors for money advanced to the former com
pany. The Klondike Eldorado Company became, on the evid
ence, practically moribund some years before the action in the 
Yukon Court was commenced. But that company had owned 
certain mining claims considered of value, which were in charge 
of Johnston, who apparently continued in such charge for the 
benefit of those interested in other words, for the defendants’ 
benefit, as well as for the benefit of any others in like case who 
were interested as creditors of or shareholders in the Klondike 
Eldorado Company. And out of such charge, for ihe services 
rendered and advances made, the claim actually sued upon 
arose. The story is somewhat meagrely told, but it is quite ap
parent that there were communications from John Craig, a 
director of the defendants in Canada, to Johnston, by virtue 
of which he might well believe that lie was, if not in the defen
dants’ actual employment, to look to them for payment. The 
defendants now attempt to repudiate these communications, 
and also to repudiate Johnston*s services, not by saying they 
were not rendered, but that they were rendered to the mori
bund Klondike Eldorado Company.

ONT
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The letters subsequently discovered in a barrel, upon which 
stress is laid, merely support what cannot lie denied, that John 
ston was originally employed by the Klondike Eldorado Com
pany. They in no way shew, or tend to shew, that the claim sub-

McDouoau.

OCCIIIKNTAI

sequently made upon the defendants was not made in good 
faith, or even that, had the letters been before the Yukon Court.

svxmcxTK ill,, result woidd probably have been different. What that Court
_ 1 luul to pass upon, after reading, as it must be assumed was

Oerrow, j.A. done, the affidavit of A. B. Craig, was. whether, regarding the 
correspondence with John Craig and Mr. McKee, 

the then plaintiff had out a cast» upon which to charge
the defendants.

The conclusion reached may have lieen erroneous, or even 
unjust; with that we have nothing to do. The point is, that 
it was not, so far as appears, obtained by any fraud practised 
upon the Court by the plaintiff; for which reason, I agree with 
the judgment of the learned Chief Justice.

The appeal should be dismissed with costs.
Meredith, J.A.:—If the judgment sued upon were obtained 

by fraud, the Courts Province will not give effect to it
that is now quite settled law of the Province, as well as gencr 
ally, whatever formally may have been the view of this Court 
upon the subject.

So the single question for consideration in this ease should 
have been, and is one of fact—whether the judgment in the 
Yukon Court was obtained by fraud.

From the whole evidence adduced in this ease, it appears 
that the plaintiff had a good cause of action, but that he was in 
doubt as to his real debtor: one McKee bail employed him. but 

rently McKee was acting for the company who. the de 
fendants say, arc the real debtors, or else for the defendants; 
ami these two < >8 seem to have been in some way re
lated to one another: tin- one is said to have lieen the outcome 
of the other. The | iff first threatened McKee with an 
action, asserting that in any east* lie was answerable for the 
debt; subsequently he sued the defendants for it in the Yukon 
Court, and there recovered judgment for the amount of it 
against them, in summary proceedings.

It is quite clear that then* was no fraud, in the sense of » 
pretence of a debt which had no existence in fact; nor can I 
think it proved that there was fraud in the assertion of a debt 
on the part of the defendants, knowing that they were not the 
real debtors, or in asserting that they really were, when in truth 
he did not know whether they were or not; and, however much 
the plaintiff may have been mistaken in any respect, if at all. 
as it does not appear to me to be proved that he was dishonest 
in any of these respects, fraud in obtaining the judgment has not

9
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been established; nn<l so the plaintiff was rightly held entitled 0NT- 
to succeed. y A

Whether the judgment in the Yukon Court ought to have 1012
been made upon a summary application; and. if so. whether it -----
ought to he opened up now ami sent down to a trial in the usual ^ ^ 0VLL 
way in view of all the circumstances of the ease, especially (Ntiiikxtal 
the subsequently discovered evidence, are questions for the svmucxtr 

Yukon Courts, where justice between the parties will he done. 
if they are applied to. Meredith, j.a.

Magee, J.A., and Latch ford and Lennox. JJ., concurred. Magee, j.a.
Lateliforrt. J.

Appeal dismissal. u-imoi.j.

ADAMS v. GOURLAY
ttntaiio High Court. Trial before Boyd, (’. March 25, 1912.

1. Wills (8 111 It—SO)—Who may task -Lkiiatkkh u.xdkb will coihvil.
Where » will provided (hut on u given event the legatees under 

“this my will" should a lot re a certain fund proport innately, legatee* 
under n eodlcll to that will do not share with the legatee* named by 
the will in that fund, where the codicil i* not, by it* term*, made part 
of the will.

fHemrood v. Overend (1815), 1 Mer. 23; Hall v. Seoerne (1839). 9 
Sim. 515, followed.)

ONT.
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March 25.

2. Wills <6 I F—HO)—Codicil—States ok codicil am affkctixo will.
A* a general principle a codicil to n will form* part of the will or 

testamentary instrument, but not nece**arily to all intent* ami pur-

[Fuller v. Hooper, 2 Ves. Sr. 242. followed.]
8. Wills (fi III <• 4—136)—Gift ltox coxiutiox—Impossibility of ki

rOBMIXO CONDITION—"CONTRA BOX08 MOBES."

Ignorance by the lienellciary of a condition annexed t<i a gift doc* 
not protect the devisee from the eon*«'«|uence* of not complying with 
it. but where compliance with the condition i* contra bonus nions, the 
devi*ee might well be absolved from compulsory compliance with the 
condition.

f Ilnur a V. Pick (17581. 1 Ellen. 140: and A at leg v. Earl of Earn*.
L.R. 18 Eq. 290, specially referred to.]

4. w IU.S (6 HI G 4—136#!)—Coxiutiox ai. gift vndkr will—Suimtax
TIAI. VKKKOBMAXC'K—CY-PBES IKMTBIXK.

Where literal compliance with a secret condition attached to a gift 
becomes impossible from unavoidable circumstance*, and without any 
fault of the party, it i* sufficient that it i* complied with a* nearly a* 
it practically can lie, or as it is technically called cy près.

Action for construction of the will of George linker; for nn statement 
accounting by the defendant the executor; to recover from the 
defendants the Misses Baker the moneys and property of the 
estate transferred by them to the executor; and for administra
tion.

R. S. Robertson, for the plaintiff.
F. //. Thompson, K.C., for the defendants.
March 25. Boyd, C.:—The testator gives the bulk of his B«*d.c. 

property to his two nieces, who are, with the executor, defendants, 
upon this condition:—
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“Upon their remaining with me as my housekeepers at all 
times (unless I consent to one or both of them going out) «luring 
the remainder of my life and during that time rendering me faith
ful service and giving me all necessary and proper attention and 
all proper care and nursing in case of illness or in case I should 
become feeble and should they fail in those respects or any of them 
I hereby absolutely revoke the said devise and bequests to them 
and direct that in lieu thereof my executors shall pay to my said 
niece Sarah Elizabeth Baker the sum of two hundred dollars only 
and 1 direct that their shares be distributed equally among the 
other legatees named in this my will."

“And 1 hereby further declare notwithstanding anything 
hereinbefore contained that it is not my will or intention that it 
shall be compulsory for both of my said nieces to remain with me 
at all times but that it will l>e sufficient if one of them is with me 
when 1 am in my usual health and that both of them shall l>e pres
ent when I require the services of both and so notify them."

The will was made in February, 1907; a codicil was added 
giving the legacy of $100 to the plaintiff under the name of Ellen 
Hamilton—she not being named or referred to in the will—codicil 
dated in September, 1908. The testator died on the 27th Sep- 
teinber, 1910. His wife died in 1906, and he had no children. 
1 tun not clear as to his ag<‘, but 1 think it was about eighty. 
The nieces did not know of the terms of the condition or of any
thing that was in the will—nor did any one, according to the 
evidence, but the solicitor who drew it (who was not called as a 
witness). The nieces, however, lived with him and cared for him. 
as it turned out, according to the terms of the condition, however 
strictly construed, from before the date of the will and just upon 
the death of his wife, until the 19th July, 1909, when a change in 
his health and habits became very apparent, which had begun 
aliout the date the physician was summoned «luring February, 
1909; then, at his instance, more competent assistance was called 
in, under the supervision of the nieces, an<l this state of domestic 
affairs continued until his death.

Then first became known the condition expressed in the will; 
and, on a review of and with knowledge of all that was detailed 
Indore me in evidence, the executor paid over or turned over to 
the two U-neficiaries the property now claimed (in part) by tin- 
plaintiff. The plaintiff, as she testified, sues on her own in-half 
solely, and is not joined by and does not represent any other 
possible claimants under the will.

1 expressed my opinion as the the effect of the evidence at tin- 
close of the argument, but reserved judgment generally. 1 now 
deal first with the right of the plaintiff to maintain this action.

In Henwmxl v. Overend (1815), 1 Mer. 23, the residue was to 
be divided “amongst the several legatees in pro|>ortion to tin- 
several sums of money l>equeathed to them by this my will.”
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By a codicil specified “to be added to and taken a-, part of” the 
will, other legacies were given to other legatees. Sir William 
Grant, M.R., held that the legatees under the codicil were excluded 
from sharing in the residue ; and that the words “by this my will” 
were not less strong than the words “hereby” and “hereinafter,” 
which were so restrictive!y construed by the Lord Chancellor in 
Bonner v. Bonner (1807), 13 Ves. 379.

Sir William Grant’s decision was approved and followed by 
Shadwell, V.-C., in Hall v. Sever ne (1839), 9 Sim. 515, where the 
residue was to be proportionally divided among “the herein
before mentioned legatees;” and in a codicil, which he declared 
to be a part of his will, he gave other legacies to other |H*rsons 
and also additional legacies to those who were legatees in the will. 
It was held that none of the legatees under the codicil were to 
share in the residue in respect of their legacies under the will. 
The Vice-Chancellor declined to follow the case of Shcrer v. 
Bishop (1792), 4 Bro. C.C. 55, in which Ixird Commissioner Eyre 
said that a codicil was a part of the testamentary disposition, 
though not part of the instrument, and on this ground that the 
residue should be divided among legatees (described as “such 
relations only as arc mentioned in this my will ”) and other legatees, 
also being relations, named in the codicil ; the two other Lords 
Commissioners, Ashhurst and Wilson, hesitating a good deal at 
this extension of the word “will” and doubting the construction. 
Shadwell, V.-C., favoured the opinion of the hesitating and 
doubting Judges, and characterised that of the Chief Commissioner 
as “a very extraordinary one.” The concurrence of opinion in 
two such Judges as Grant and Shadwell, both skilled in questions 
of construction, may well be followed without hesitation. The 
words used in this will are identical with those used in the case 
in 1 Mer.

Looking at this will per se, I would not think the testator's 
meaning to be doubtful. He directs that the property intended 
to be given to his two nieces, which, upon their default in certain 
conditions, is to be revoked, shall then be distributed “equally 
among the other legatees named in this my will.” The codicil 
does not in terms say that it is made part of the will, as in the Scvcrne 
case, but it confirms the will and gives other pecuniary legacies 
to persons not naimsl in the will. The obvious meaning, to my 
mind, is, that the testator named in the will those who are to 
share equtdly in the revoked property, and does not intend that 
the legatees first named in the codicil shall come in to diminish 
what is given to those name*! in the will.

It was said in argument that Hall v. Severnc has been dis
credited. On the contrary, 1 find it has not been impeached, but 
rather upheld. It was followed in Early v. Benboir (1840), 2 
Coll. 342. and both eases were referred to as authorities by Far well, 
J., in He Sealy (1901), 85 L.T.R. 451; ami was held to Ik* rightly
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decided by Sullivan, M.R., in Donnellan v. O'Neill (1871), Ir. R. 
5 Eq. 523, 532, on the ground that the shares of the residue were 
fixed by the will, and so were the persons to take them, and there 
was nothing in the codicil to alter this express gift. And, in 
addition to all this, it was followed as late as 1907 by a Divisional 
Court in He Miles (1907), 14 Ü.L.R. 241, a decision binding upon 
me.

There is no doubt of the general principle that a codicil forms 
part of the will or testamentary instrument, but not necessarily 
to all intents and purposes. As said by Ix>rd Hardwicke, C., in 
Fuller v. Hooper (1750), 2 Ves. Sr. 242, “the testament . . . . 
may be made at different times and different circumstances, and 
therefore there may be a different intention at making one and 
the other.”

1 hold, therefore, that the present plaintiff, being a legatee 
only by virtue of the codicil signed and made on the 9th September, 
1908, is not one of the legatees contemplated in the will made on 
the 7th February, 1907. This being so, and as the evidence is 
that she sues only for herself and in her own behalf, she has no 
locus standi to question the conduct of the executor in paying over 
the property devised to the two nieces, who take under the terms 
of the will.

This lessens the importance of the main question as to whether 
these nieces are entitled to take the property. My impression 
at the trial w'as, that, upon the facts, there had been a sufficient 
compliance with the conditions requisite to their success. 1 refer 
to my comments on the evidence at the close of the trial, as 
follows :—

1 do not projïose to dispose finally of this case at present ; 
there are legal questions that arise; but upon the evidence I will 
just say a few words that strike me now.

There are two parts in this will to l>e regarded. The benefits 
to the two Raker nieces are conditional “upon their remaining 
with me as my housekeepers at all times”—I leave out the par
enthesis—“during the remainder of my life and during that time 
rendering me faithful service and giving me all necessary and 
proper attention and all proper care and nursing in case of illness 
or in case I should l>ecomc feeble.” Then there is the clause put 
in, "upon their remaining with me as my housekeepers at all 
times (unless I consent to one or both of them going out).” There 
is a provision there that there may be a remission of the continuous 
attendance of one of them, or even of both of them—going out 
from his house, and therefore ceasing to be his housekeepers; and 
then at the end, which is to be taken as the strongest part of the 
will, if there is any ambiguity, there is his declaration, “1 hereby 
further declare notwithstanding anything hereinbefore contained 
that it is not my will or intention that it shall Ik* compulsory for 
both of my said nieces to remain with me at all times but that it
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will be sufficient if one of them is with me when I urn in my usual QNT 
health and that both of them shall be present when I require the h.C. J. 
services of both and so notify them." 1912

Of course they did not know this. This was entirely in the . “
testator's breast and in the office of his solicitor, locked up in the ' 
will ; and neither of these women knew anything about this. Gocklay 
Only the testator himself knew what was in it. He knew what e^dTa 
was in the will; and, whether or not they were requested, they 
acted on the terms of this will. It was not compulsory for both 
of his nieces to remain with him at all times. “ It will be sufficient 
if one is with me when I am in my usual health." Now, one or 
other of them was with him continuously, under the strictest 
terms of the will, while he was in his usual health. I think his 
usual health failed, his usual condition failed, at the time the doc
tor was called in, in February, 1909, and he degenerated more or 
less from that time until Mrs. Mutton was called in to take 
possession as housekeeper in July, 1909. They remained with 
him during his usual health and down to the time, three days 
after the time in fact, that Mrs. Mutton came in, and then they 
were superseded by her as housekeepers; but, I think, the evidence 
amply justifies the conclusion that—whatever his state of mind 
may have been from a legal point of view, ns to his legal capacity 
and so on—he had certainly lucid intervals, he was able to under
stand matters; and, although you could not fully intrust to him 
the disposal of business, he understood what was going on. I 
cannot fail to reach that conclusion from the whole of the evidence, 
the evidence given by Mrs. Mutton herself, as well as the evidence 
of others. Mrs. Mutton had reasons for knowing, and she tells 
us that on one occasion, when he was making some objection to 
signing a cheque, they told him it was to pay Mrs. Mutton, and 
he signed it. That corroborates what the two women themselves 
say, that he was aware that they were collecting his income, his 
rents and so on, and that they were transacting his financial 
business, that they were paying Mrs. Mutton as housekeeper, 
and that the niece who had been housekeeper under wages had 
ceased to receive wages some time before, and that Mrs. Mutton 
was acting in her stead and she so continued. He was aware 
of that change ; and, I think, it would not be at all unfair to treat 
that transaction, his knowledge of it, and his consent to it, and 
his agreeing that Mrs. Mutton should be paid, as an outcome 
of this parenthetical clause, “unless 1 consent to one or lnith of 
them going out." They both did go out. They necessarily 
went out, I think, because of the condition of the man himself, 
and he in effect consented to their doing so, and consented to 
the other housekeeper coming and being appointed in their stead.
That is the equitable construction to give to the will, of which 
I think it is susceptible, and I am inclined to think that the evi
dence would justify it.
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Turning to the evidence, it is quite plain from what the doctor 
said that it was unsafe for those women to stay there any longer. 
He advised a change. He did so with scientific knowledge and 
accuracy and judgment required in dealing with such cases. He 
did not know anything about the will. He was not actuated one 
way or the other, but for the best interests of the man himself 
and of these1 two women that were there; and he says that it was 
impossible for those women with any degree1 of propriety to stay 
there1. It was inelelicatc and inadvisable; and it was much 
better in every way that this mature woman, a married woman, 
should come in; and she proved an admirable success, but they 
retaineel the control of affairs; they elid not abandon the old man 
or leave him to the tender mercy of casual strangers, as was said. 
They were there once or sometimes twice a week. They attended 
to the operation of shaving him, a confidential performance, 
and were brought close to him, in touch with him in a most familiar 
way, so that he was with them all along at intervals, although he 
knew that they were not there continuously, and in his saner 
moments he may have appreciated the reason of their not being 
there; but he was content with the arrangement; he made no 
objection; he went on and consented to Mrs. Mutton being 
housekeeper and to their coming in in that way from time to time 
all through. Now, he knew what the conditions were in his will, 
and he made no objection to this state of affairs as indicating 
that they were not carrying out what he intended they should do in 
order to enjoy this legacy. I rather think, upon the fair con
struction of the evidence, that there was a sufficient performance 
within the meaning of the terms of the will, having regard to the 
flexibility of it ami the consent which he might give to both of 
them being absent. I do not finally pass upon this until I look 
at the cases, and on the other point as well as this. It may be 
that the other point is fatal. However that is, I will reserve 
judgment on the whole case.

True it is that ignorance by the beneficiary of a condition 
annexed to a gift by will does not protect the devisee from the 
consequences of not complving therewith: Astley v. Earl of Essex 
(1874), L.R. 18 Eq. 2<M).

There is a good deal to be said in favour of the view presented 
by the defendants' counsel that the conduct of the testator, his 
words and acts in regard to his nieces ami in their presence, were 
so fraught with sexual aberration as to render the requirement 
of residence with him one contra botios mores, within the meaning 
of Hrown v. Peek (1758), 1 Eden 140. This, of course, does not 
appear upon the face of the condition, and requires to be established 
(as it was established) by the evidence. This conduct would 
absolve them from continuous residence and would justify their 
having him cared for, as they did, by a married woman and her 
husband, who were able to control the testator; so that, in equity, 
the testator himself worked a discharge of the conditions.
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1 still think that there was a substantial performance of the 
condition by the nieces ; and, if so, by the application of the 
cy-prh doctrine, the condition has been practically satisfied. In 
Williams on Executors, assent is given to the law found in Story's 
Equity Jurisprudence, that “where a literal compliance with the 
condition becomes impossible from unavoidable circumstances, 
and without any fault of the party, it is sufficient that it is com
plied with as nearly as it practically can be, or as it is technically 
called *cy-pri's:*” Williams, 10th ed., p. 1013, note (e).

Hut, in view of my decision upon the status of the plaintiff, 
I do not further pursue the inquiry on this branch of the case.

The action should stand dismissed; but 1 would give no costs 
against the plaintiff unless she appeals. Costs out of the estate 
to the defendants in any event.

/># claralion turorilinyly.
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Re MOUNTAIN ONT.

Ontario Court of Appml, I/o**. ('J.O., (inrroir. Uaclarrn, Meredith, and C. A.
Matin', JJ.A. April 15, 1012. j,tl2

1. Appeal <| VIII—346)—Review of oide* fixixo m-ai.e ox which cost* “* 
WKBE ALLOWED. April 13.

Where party and party coat* art* given out of an eitate by tin- trial 
Judge, an apjiellate Court will not vary the order or provide for 
solicitor ami client coat# to a luccenful beneficiary, not an executor 
or trustee.

2. Costs (| II—28)—Scale of costs—Solicitor axii cuext—Limitation.
The common law rule as to solicitor and client coat* lieing payable 

to a Huccc«ftful parly, out of the eitate, is limited to the executor or 
trustee representing the eitate ami may not In» extended to a euccenful 
lieucficiary. (Per Moi*, C.J.O.)

3. Wills (| III G 9—160)—-Construction ok devise—Verted or contin
gent interests.

Where there ii an immediate gift to charitable u*ei. delayed a* to 
actual conveyance till the secured debt* arc paid out of income from 
the necurity. tin» gift ve*ti at the testator'* death, and it make* no 
dilTcrcnce that a twenty-five year |H»riod ii allowed a epecifle charity 
to cirectuate the object of the gift, in default of which the gift i* to 
pan ip*o facto to another charity named in the will.

IChambrrlai/nr v. Hmckrtt (1872). L.R. 8 Ch. 200; Re Strain.
Il90.il I Ch. 669; ChrinCê Hospital v. Grainger I 1848-491, 10 Sim. 83, 
affirmed. 1 Main. A (I. 460. followed; Re l.t>rd Slralhtdrn and romp 
bell, 11894) 3 Clt. 266. distinguished.1

4. Wills (| III D—100)—Restrictions ox a devise to a charity—Rile
AGAINST PERPETUITIES.

Tin* fact that a de vine to a charity need not lie pro forma conveyed 
to a charity, within the |M>riod fixed by the rule againit perpetuities, 
does not operate to void the devise.

Appeal from the decision of Boyd, ('., upon the construction Statement 
of u will.

The judgment below was varied.
The executors of the will of the Reverend Jacob Jehoshaphut 

Salter Mountain, deceased, hail moved upon originating notice

47—4 D.L.R.
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istration of the estate of the deceased, involving the construction 
of his will and codicils.

The testator died on the 1st May, 1910. His will was dated
Ri

Mountain. the 25th June, 1902. The material parts of it were as follow:— 
lstly. 1 will and direct that all my just debts and the expenses

Statement of my funeral ... be fully paid and discharged as soon as 
possible after my decease.

Nevertheless the payment of debts secured by mortgages 
on real estate, whether in Canada, the Isle of Wight, or elsewhere, 
or those for which an equivalent portion of my bank stock has been 
temporarily transferred, shall be postponed until they have been 
paid off from the income of my estate. And none of my bank 
stock or other securities arc to be sold, but are to be distributed 
according to their market value at the time of distribution.

My real estate in England or the Isle of Wight is not to be 
sold till after a tunnel or bridge is made between said Isle and the 
mainland (if such should be made within the lifetime of my 
executors or twenty-one years after), after which time it may 
be sold, if my executors should consider that such sale would 
benefit my estate.

2ndy. I will devise and bequeath to my executors all my 
projierty estate and effects real and personal movable and immov
able of whatsoever kind or nature and wheresoever situated or to 
be found which may belong to me at the time of my decease after 
payment of my just debts and funeral expenses as aforesaid to 
be held in trust for the following purposes, that is to say:—

1st. Out of the revenue thereof, to pay to my wife Louisa 
Mira yearly (for as long a time as she may outlive me, except as 
hereinafter provided) one hundred and fifty pounds, the same as 
I mentioned in a codicil to my last will which codicil was signed 
after our marriage at Shankiin, Isle of Wight, and a duplicate of it 
left with her sister Kate, said sum to include her right of dower, 
and to be made up partly of what would be a fair rent for my 
executors to charge on my property now vailed "Mira Cottage" 
on the Winthrop Highlands, in the suburbs of Boston, Mass.—or 
in case of this property being sold, of five per cent, interest on 
the proceeds. . . .

She is also to have the use, rent free, during the time of her 
natural life, of this “Pinehuret House,” furnished, or of whichever 
house of mine may lie our home at time of my decease. . . .

2nd. To pay four thousand dollars towards the endowment 
of the "Bishop George Jehoshaphat Mountain Memorial Mission 
Fund" now in process of formation for the support of Missions 
within the territory which now forms the Diocese of Quebec—so 
soon as another four thousand dollars shall have lieen added to 
said fund by individual subscribers after my death. . . .

[Then followed a number of small legacies.)
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9th. To allow the Rev. S. Gower Poole, or the future Rector 0NT- 
or Rectors of the Church of the Good Shepherd, to reside in the ^ A
house now occupied by him, unless Cornwall should become the mi2
See of a Diocese or a suffragan bishopric, in which case 1 desire -----
his present abode to become the episcopal residence, when he Mo(.^JAIIf 
(unless he were the chosen bishop) or his successor in office would — 
have to return to his former residence . . . Statement

10th. Two shares of my Montreal bank stock to be transferred 
to the names of “the Rector and Church Wardens of the Church 
of the Good Shepherd” and the interest of said shares to be used 
for repairs to said Church and the houses thereto belonging.
This is to be called “the Church and Church Pro|H*rty repair 
fund.”

11th. All the projKTty purchased by me from the executors 
of the John Purcell estate—also lot No. 2 on Second street, form
erly known as “the Cattanach property” but now Monging to 
me (on which 1 would recommend the erection of two double 
semi-detached houses and one single house)—Also my property 
on “First” and “Amelia” streets bordering on or opposite to the 
“Central Park”—Also my property No. 2 on Park Avenue 
Winthrop Highlands near Boston Mass. U.S. (after the death of 
my dear wife, who meanwhile hits the profits)—Also the tract of 
Prairie land half a mile square more or less, which I hold near 
Qu'Appelle, N.W.T.—if still unsold, or, if sold, the proceeds of 
the sale—Also my properties in the Isle of Wight, England, if 
still unsold, or, if sold, the proceeds of the sale or an equivalent 
thereto—All these properties I desire to be legally conveyed to 
the Synod of the Diocese of Ottawa to be held in trust by said 
Synod for an endowment of the bishopric of Cornwall whenever 
the Bishop of Cornwall is being appointed, whether as an inde
pendent Bishop or as a suffragan to the Bishop of Ottawa. If 
the yearly income from said properties, together with any other 
official income from whatever source, be insufficient to produce 
a salary of two thousand dollars a year for a suffragan Bishop or 
three thousand dollars yearly for an independent Bishop, then, 
in such case, the income of my sixty Hudson Bay shares (the 
certificates of which are now deposited, for safe keeping, with the 
Parr’s Bank Limited in the Consolidated Bank Building, Thread- 
needle Street, London, K.C., which also receives and places to 
my credit account the yearly dividends) or such part of the said 
income of these lit) shares as may be requisite shall be applied 
towards the same object.

12th. But if it be unnecessary for said purpose so to apply 
the income of said 00 Hudson Bay shares (which must in time 
become more and more valuable in proportion as the value of 
land increases in these territories and which shall not be sold, 
nor any of my previously mentioned properties in Cornwall, 
during the lifetime of the Rev. Arthur Jarvis or that of any of his
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children now living and twenty-one years after), then in this 
case 1 hereby bequeath these Hudson Hay shares to the University 
of Bishop’s College, Lennoxville, and constitute said corporation 
my residuary legatee, so far as said shares are concerned, upon 

Mountain the following trust and conditions that is to say: To found and
___ endow in said college a Mission Fellowship whose Fellow shall be

statement appointed, and his duties assigned as follows . . .
The stipend of the Mission Fellow shall, to the extent of 

twelve hundred dollars a year, be the first charge on said Hudson 
Hay shares. The Mission Fellow shall be called “The Jacob 
Mountain Mission Fellow of Bishop’s College Lennoxville.”

13th. If and as soon as from the above named and other 
available sources a larger income than two thousand dollars 
annually shall arise and be derived, then I will devise and be
queath, in such case and as soon as practicable, that one hundred 
dollars or whatever portion of it may be in hand be paid yearly 
toward the stipend of the Rector or Incumbent of the Mountain 
Family Memorial Church of the “Good Shepherd” East Corn
wall. . . .

19th. It is my desire further that its soon as the obligations 
on my personal and real estate have been discharged, including 
the payment of five thousand dollars to the University at Windsor, 
N.S., for which I gave “my note of hand,” then all my real estate 
in Cornwall, Ont., in the Isle of Wight, or, if this should have been 
already sold, according to the instructions herein contained, the 
proceeds of such sale, and the property in the Winthrop Highland» 
near Boston, Mass., U.S., shall be transferred to the Synod of 
the Diocese of Ottawa to be held in trust for the proposed new 
Diocese or suffragan Bishop of Cornwall, Ont., subject to the 
claim of residence, in one or other of my houses, of my dear wife 
during the time of her natural life.

Also it is my desire that after all existing claims on my estate 
real and personal as hereinabove described shall have been satisfied 
then the accumulation of all rents shall be safely invested to form 
a fund for duly fitting up the house in which Mr. Poole now 
lives, as a suitable residence for the future Bishop of Cornwall . .

20th. I have made all the above bequests to the suffragan 
bishopric or independent See of Cornwall (which is to be called 
“The Mountain Memorial Bishopric of Cornwall”) in the hope 
that its northern boundary will be the Ottawa River including 
the Island of St. Pierre and all the other islands between the 
Cascades and the Island of Montreal.

But if the appointment and consecration of such a bishop 
do not take place within twenty-five years after my death, then 
and in such case the properties which had been intended for the 
endowment of the See of Cornwall shall also by transfer become 
the property of Bishop’s College lennoxville, subject to the 
annual payment of said one hundred dollars to the rector

ONT.
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or incumbent of said Church of the “(loot! Shepherd” and other 
bequests herein made chargeable on said property and the privileges 
herein conferred and in trust towards the endowment of a Pro
fessorship of Natural Science. . . .

[The testator then appointed executors and trustees.)
The first codicil was dated the Oth April, 1003, and contained 

the following provisions, among others:—
Owing to serious losses and many expenses and disappoint

ments since Bishop Dunn of Quebec proposed the formation and 
endowment of the Bishop George Jehoshaphat Mountain Memorial 
Mission Fund—now in process of formation, I am led to reduce, 
as 1 hereby do reduce, my bequest to said fund to one thousand 
five hundred dollars, payable by my executors as soon as fifteen 
hundred dollars shall have been otherwise contributed towards 
said fund, and this within five years after my death. In default 
of which said sum being otherwise contributed within said time 
said fund shall have no claim on my estate. . . .

1 also direct that the five thousand dollars referred to in my 
. . will . . as sot apart for the benefit of the University 
at Windsor, Nova Scotia, be paid by my executors to the 
Alumni Association of King’s College, to be held by them in 
trust for .said University, on condition, etc.

The second codicil was dated the 7th August, 1905, and was 
as follows:—

Know all men by these presents that I, Rev. Canon Mountain, 
D.C.L., D.D., and now of Yarbridge, Brading, Isle of Wight, 
England—do hereby assign and make over to my dear wife— 
Louisa Mira the use of my Bungalow lien* situated, together with 
that of the adjoining cottage now occupied by Moses Cooper 
(after the time of his decease) to have and to hold the same after 
my death, and to receive the rents therefrom during the period 
of her natural life.

ONT.

C. A. 
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Statement

All be it that this codicil, made on the seventh day of August 
1905 (nineteen hundred and five) and signed in the presence of 
two witnesses within said Bungalow, does not affect the terms and 
conditions of my last will and testament of which a copy xvas left 
with my agent 11. Smith Esq. the lawyer of ( ornwall, < )nt. ( nnada.

The deed of gift contained in this codicil is free from all mort
gage claims and legacy duties.

The third codicil was dated the 20th May, 1909, and was 
unimportant, except as confirming the will and referring to the 
testator’s property in the Isle of Wight as his “ temporary 
residence.”

The questions for determination submitted by the executors 
were the following:—

1. What portion, if any, of the estate of the deceased is un
disposed of by the said will and codicils thereto, and is to be dis
tributed according to the Statute of Distributions ?
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2. What assets or properties of the deceased the said executors 
are entitled to convert into cash for the payment of the debts of 
the deceased, and as to the validity and effect of the directions 
and provisions made in the said will and codicils in restraint of 
sale of the various properties of the deceased.

3. The fund from which debts secured by mortgages on real 
estate and by transfer of bank* stock are to be paid off.

4. The fund or property from which the executors are to pay 
off the various general legacies contained in the said will and 
codicils and the annuities to his widow and others.

5. How the executors are to dispose of the income and capital 
of the Hudson Ray shares mentioned in the said will.

ti. What obligations on personal and real estate are referred 
to in clause 19 of the said will and what fund the 85,(MM) bequeathed 
to the University at Windsor. N.S., is to be paid from.

7. When ami upon the fulfillment of what conditions the prop
erty devised to the Synod of the Diocese of Ottawa is to be trans
ferred to the said Synod.

8. What claims on real and personal estate are referred to in 
clause 19 of the will, and how and out of what fund the executors 
are to satisfy the same, and what is meant by the expression in 
clause 19 “accumulation of rents,” and how the same are to 
be applied by the executors.

9. What buildings or erections or repairs the executors should 
undertake pursuant to clauses 11 and 19 of the will and the 
codicil thereto dated the 6th April, 1903.

10. What houses the widow of the deceased is entitled to oc
cupy or receive the rents for.

11. The general construction of the will and codicils and the 
advice of the Court as to the proper manner of dealing with and 
distributing the estate of the deceased.

November 9, 1910. The motion was heard by Boyd, C., in 
the Weekly Court at Toronto.

R. Smith, K.C., for the executors.
Glyn Osier, for M. Beatrice Lloyd and Rose McCaskell, two 

of the next of kin of the testator.
J. A. Macintosh, for Salter M. Dickinson and others, also 

next of kin.
Travers Lewis, K.C., for the Synod of the Diocese of Ottawa.
D. C. Ross, for Bishop’s College, Lennox ville.

November 14, 1910. Boyd, C. By carefully spelling out 
this complicated will, it appears that the testator provided for 
the payment of his obligations by a double process, and for that 
purpose divided his debts into two classes: (1) what he calls his 
“just debts;” and (2) debts secured by him on land or personalty.

He first provides for the payment of his “just debts” and 
funeral expenses as soon as possible after his death, and then makes
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the exception that the payment of debts fa) secured on real estate 0WT- 
or (b) those for which his hank stock has been transferred, should c. A. 
be postponed till they have been paid off from the income of his 11112 
estate. “

The distinction is again marked when he transfers all his Moint.uk.
property to his executors; this is so transferred “afterpayment ---- t
of his just debts and funeral expenses,” to be held by them in Bo,d’ 
trust. He then, in the 11th paragraph, provides for the transfer 
of lands in trust to the Synod of the Diocese of Ottawa; but 
this is to be read in connection with the 19th paragraph, by which 
it is provided that this transfer is to be made as soon as “the 
obligations of my personal and real estate have been discharged;” 
and, later in the same paragraph, he says: “After all existing 
claims on my estate real and personal as hereinabove described 
shall have been satisfied then the accumulation of all rents shall 
be safely invested,” etc.

All these indicate and direct a gathering in and application 
of income from the whole estate, vested already in the executors, 
in order thereout to pay the secured debts, which are, therefore, 
not to be paid in ordinary course out of all available assets forth
with, but to be paid from time to time as the income permits 
till all arc finally satisfied.

It is uncertain rather in what category the obligation to Wind
sor University is. By the 19th paragraph of the will, it is classed 
with “the obligations on his real and personal estate.” But 
the codicil of the Oth April, 1903, would rather go to indicate a 
payment at one time. No information has been obtained from 
the University as to the nature of the claim which may exist 
against the testator, anil I can add nothing to what I have said.
My judgment is, that the payment of these secured claims is to 
be made out of accruing income of the estate by the executors— 
assuming, that is, that the creditors are willing to wait. But, 
if the claim is enforced by the creditors, I do not see that the 
next of kin have any equity or status to require the executors 
to postpone dealing with respect to the other trusts of the estate, 
for so long as it might have taken to accumulate enough to pay 
all these secured claims in the manner directed by the testator.
The legal rights of the secured creditors would frustrate the delay 
contemplated by the testator, but cut bonot Surely for the ad
vantage of the beneficiaries under the will. The testator’s object 
in accumulating the rents is thereout to have the creditors paid; 
but the object of accumulation ceases when the creditors enforce 
payment out of the general assets in the usual course of adminis
tration. I think his intention is clear to exonerate the lands and 
property charged with debts from the payment of the charges by 
the beneficiaries. The general estate is to pay all debts sooner 
or later.

As soon as the obligations on the real and personal estate are 
satisfied, then the trust arises in respect of the lands. It was
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agreed during the argument that an accumulation of income 
would be required for about five years in order to pay all these se
cured debts thereout. The lands are then to be conveyed to the 
Synod of the Diocese of Ottawa, to be held in trust for the endow
ment of a suffragan bishopric of Cornwall. But, the will pro
ceeds, if the accomplishment of the said suffragan bishopric is 
long delayed ... if the appointment and consecration of 
such Bishop do not take place within twenty-five years after my 
death, then the properties intended for the endowment of the 
See of Cornwall shall by transfer become the property of Bishop’s 
College, Lennoxville.

The will was made on the 25th June, 1902, and the last codicil 
confirming his will was made on the 29th May, 1909, and the 
testator died, in the Isle of Wight, on the 1st May, 1910. The 
appointment of any Bishop for a Diocese of Cornwall has not 
yet taken place—though some steps have been taken towards the 
establishment of a coadjutor bishopric in that locality. But the 
matter has in no sense reached that point of completion required 
by the testator. The question is, whether the trust to convey 
by the executors of the testator is to remain in abeyance for twenty- 
five years from his death or for such lesser period as may elapse 
before a coadjutor or suffragan Bishop has been appointed and 
consecrated for the new See of Cornwall, or is it a void bequest 
by reason of infringing the rules against remoteness? Even if 
the conveyance to the Synod was not to be made till the Bishop 
was appointed, it may be persuasively argued that the testator 
was aware of the condition of his estate, and contemplated that 
some five years would elapse from his death before the lands were 
to be taken out of the hands of the executors—they holding them 
under the trust to satisfy, first, the secured creditors before the 
claim of the Synod arose. Thus, in the view of the testator, five 
years would be occupied in clearing the real estate, and only an 
interval of twenty years would be the period of suspense as to 
whether or not a Bishop should be appointed. That length of 
time would not be objectionable in point of remoteness.

But I prefer that reading of the will which would call for the 
conveyance of the lands to the Synod forthwith upon the satis
faction of the secured debts—by that body to be held in trust 
expectant upon the episcopal appointment for the period of 
twenty-five years from the testator’s death—with provision for 
the transfer of the lands by the Synod to the Lennoxville College, 
if no Bishop had been duly appointed before the end of the twenty- 
five years.

The language of the testator permits of this construction, 
and the Court will be slow to seek to frustrate his general charitable 
purpose.

All the real and personal estate is vested in the executors to 
hold in trust ... for the purpose, as to the lands mentioned,
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of being “legally conveyed to the Synod of the Diocese of Ottawa 
to be held in trust by said Synod for an endowment of the bishopric 
of Cornwall whenever the Bishop of Cornwall is being appointed”

Again, in paragraph 20, he adverts to this trust conferred by 
the earlier clause on the Synod of Ottawa, in this way: “If the 
appointment ... of such a Bishop do lot take place within 
twenty-five years after my death, then and in such case the proper
ties which had been intended for the endowment of the See of Corn
wall shall also by < ransfer become the property of Bishop’s College, 
Lennoxville.” That is, as I read it, the then trustees for the 
Synod shall, at the end of the twenty-five years (if no Bishop is 
appointed), transfer what they hold to the trustees of the college 
“in trust towards the endowment of a Professorship of Natural 
Science.”

In brief, after payment of the secured debts, the real estate 
held in trust is to be conveyed in fee simple to the Synod, subject 
to be divested if a Bishop is not appointed in twenty-five years, in 
favour of the college.

Here is found an immediate gift for charitable uses, delayed 
as to the actual conveyance till the secured debts are paid, and, 
therefore, vested at the death and effective in law, though the 
particular application of the gift may be in suspense for twenty- 
five years or may never take effect at all—in which contingency 
there is a valid transfer to another charity at the end of the twenty- 
five years. Chamberlayne v. Brockett (1872), L.R. 8 Ch. 206, 
lays down the general principle, and there is a particular applica
tion of it in In re Swain, [1905] 1 Ch. 6G9, which is much in point 
as to the scheme of this will.

The disposition of the lands to the first charity (the Synod) 
being valid, the provision for the transfer in certain events to the 
second charity (the college) is also a valid charitable bequest: 
Christ's Hospital v. Grainger (1848-9), 16 Sim. 83, affirmed 1 
Macn. & G. 460.

The testator had sixty Hudson Bay shares of considerable 
value, which are held by the executors in trust for the payment of 
debts as aforesaid. I have considerable doubt as to their future 
disposal. They are mentioned specifically in connection with the 
endowment of the new bishopric and the lands intended therefor. 
The will reads (paragraph 11): “If the yearly income . . . 
together with any other official income from whatever source, be 
insufficient to produce a salary of $2,000 a year for a suffragan 
Bishop . . . then, in such case, the income of my Hudson 
Bay shares ... or such part of the said income . . . 
as may be requisite shall be applied towards the same object.” 
Paragraph 12: “But if it be unnecessary ... so to apply 
the income of said 60 Hudson Bay shares . . . then . . 
I hereby bequeath these . . . shares to the University of
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Bishop’s College . . . and constitute said corporation my 
residuary legatee, so fur as said shares are concerned, upon the 
following trusts and conditions” (t.e., to found a Mission 
Fellowship, etc.).

I incline to think that the shares, after debts satisfied, are tu 
be held by the Synod of the Diocese to accumulate the income 
for the purposes of the expected endowment of the new bishopric; 
and, if and when that is established, within the twenty-five years, 
to apply the accumulated as well as the yearly accruing income 
in payment of the salary named. If there is a surplus, or the 
bishopric is not created within the period, then that surplus or 
the sliares themselves are to be transferred to Bishop’s College. 
That is to say, the final beneficiary takes in subordination to the 
prior beneficiary, and only so much as can be called “residue” 
after the just claims for the endowment are satisfied. This con
struction is warranted, I think, by the exceptional rule which 
obtains in favour of charities, viz., that it is preferable to give 
effect to the general intention of the testator, though the detail 
be incomplete, than to declare an intestacy. The testator means 
to allocate all these Hudson Bay shares (income and capital) 
to one or other of the named charities: In re White, [1893] 2 Cb. 41.

The restraint upon the sale of the Isle of Wight land till a tun
nel is made between the Isle and the mainland, if such should be 
made within the lifetime of any of the executors or twenty-one 
years thereafter, would appear to be an illegal provision under 
In rc Hasher (1884), 2fi Ch.D. 801, followed and approved of in 
Blackburn v. McCallum (1903), 33 S.C.R. 65.

These were all the points before me, and counsel agreed that 
the disposal of these would sufficiently clear the way for proceeding 
with the administration of the estate; and I answer them as nbo* • 
indicated.

Costs out of the estate.

Salter M. Dickinson and others, some of the next of kin of 
the deceased, appealed (by leave) directly to the Court of Appeal 
from the judgment of Boyd, C.

November 22, 1911. The appeal was heard by Moss, C.J.O., 
Garrow, Maclaren, Meredith, and Magee, JJ.A.

J. A. Macintosh, for the appellants. The learned Chancellor 
should have held that, if the executors were obliged to pay the 
debts, or any of them, secured on real or personal estate, otherwise 
than out of income, then to the extent that such debts are paid 
otherwise than out of income, the amount so paid should be re
stored to the estate out of accumulation of subsequent income. 
The devise and bequest to the Synod of the Diocese of Ottawa is 
made upon a condition or conditions w hich need not be performed 
within the limits allowed by the rule against perpetuities, and is 
therefore void: Cherry v. Mott (1835), 1 My. & Cr. 123; Chamber-
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layne v. Broclcett, L.R. 8 Ch. 206, at p. 212; /n re Lord Stralhcden 
and Campbell, [1894] 3 Ch. 205; In re Bewick, [11)11] 1 Ch. 110 
If the devise and bequest to tli«‘ Synod of the Diocese of Ottawa 
is void, the devise and bequest to the University of Bishop’s 
College, Lennoxville, which is dependent on the validity of the 
devise and bequest to the Synod, is also void, and the property 
covered by it becomes part of the undisposed of estate : Bobinson 
v. Hardcastlt 1786), 2 Bro. < . 22; Brudenell v. Elwes 1801 .
1 East 442; Beard v. Westcott (1813), 5 Taunt. 31)3; Monypenny 
v. Dering (1852), 2 D.M.&G. 145; Boutledge v. Dorril (1794),
2 V i s. -Ii'. 356.

Glyn Osier, for M. Beatrice Lloyd and Rose McCaskcll, next of 
kin. in,the same interest as the appellants. The learned Chan
cellor's order declares that in ease the executors are obliged to 
pay any portion of the secured debts before receiving sufficient 
income out of which to pay them, they are to pay them out of the 
undisposed of corpus of the estate, which is not to be replaced 
from subsequent income. This declaration is contrary to the 
express intention of the will, namely, that when the time for dis
tribution of the corpus should arrive the corpus should be intact, 
the debts and charges having been discharged out of income. 
The testator’s general intention was to postpone payment of the 
substantial legacies and bequests until the discharge of his debts 
out of income. If any creditors whose debts are due refuse to 
wait, the beneficiaries should not thereby become entitled to re
ceive their legacies before the debts- have been paid or provided 
for out of income. In case the executors are required to pay 
debts of an amount exceeding the income in hand, at the time 
payment is demanded, their duty is either to raise the necessary 
fund by charging upon the estate or to replace the corpus tem
porarily used to discharge the debts. If subsequent income can
not be used to replace moneys provided to meet a deficiency, then, 
the fund indicated for payment having partly failed, the devisee 
must take the real estate subject to the unpaid portion of the charg
es and incumbrances against it: Wills Act, R.S.O. 1807, ch. 128, 
sec..37; Bodhouse v. Mold (1800), 35 L.J. Ch. 07. 1 adopt the 
argument of counsel for the appellants that the devises and be
quests to the Synod and to Bishop’s College arc void under the 
rule against perpetuities under the authorities cited by him.

Travers Lewis, K.C., and J. IT. Bain, K.C., for the Synod of 
the Diocese of Ottawa. The gift to the Synod is a vested gift, 
to which the rule against perpetuities cannot be applied: Chamber- 

layne v. Brockctt, L.R. 8 Ch. 200, at p. 210; In re Swain, [1905] 
1 Ch. 009. The gift being to a charity, the gift over is also good, 
as the rule is rot applied to such a case: Christ's Hospital v. 
Grainger, 16 Sim. 83, 1 Macn. & G. 400; Wallis v. Solicitor-General 
for Sew Zealand, [1903] A.C. 173, at p. 180: Theobald on Wills, 
7th ed., p. 367; Be Gyde (1898), 79 L.T.R. 201; Attorney-
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case the executors are obliged to pay any of the secured debts 
before sufficient income shall be received by them, they are en
titled to pay the same out of the undisposed of corpus of the

He
Mountain.

estate, and in such event the portion of the corpus so expended 
is not to be replaced from subsequent income : Metcalfe v. IIutchin-

Argument son (1875), 1 Ch.D. 591, at p. 594; Theobald on Wills, 7th ed., 
pp. 834 and 830; Adamson v. Armitage (1815), 19 Yes. 410; Page 
v. Leapingwett (1812), 18 Yes. 403; Ilaig v. Sidney (1823), 1 Sim. 
& Stu. 487; In re L’Herminier, [1894J 1 Ch. 075; Wharton v. 
Masterman, [1895] A.C. 180; Mannox v. Greener (1872), L.R. 14 
Eq. 450, 402; Morrow v. Jenkins (1884), 0 O.R. 093. The re
straint upon the sale of the property in the Isle of Wight and of 
the properties in Cornwall and the Hudson Bay shares is an 
illegal restraint : Blackburn v. McCollum, 33 S.C.R. 05. The 
widow is not entitled to the use of the testator's house in 
Cornwall if she accepts the devise to her of the testator's bungalow 
in the Isle of Wight and the cottage adjoining it. The Synod 
should be paid their costs as between solicitor and client: Be 
Fleming (1880), 11 P.R. 272, 285, and cases there cited.

L). C. Boss, for Bishop's College, Lennox ville. The Hudson 
Bay shares should be transferred to the college after payment of 
the debts and charges mentioned in the third paragraph of the 
judgment, or be held in trust by the trustees of the will and the 
income paid to the college until such time as the suffragan Bishop 
of Cornwall is appointed, and it is ascertained that his salary 
requires to be augmented from the income of these shares. If the 
devise and bequest to the Synod of the Diocese of Ottawa be held 
void for remoteness, the same became vested in or was transferred 
to the college, which is a charity in esse; or, there being a general 
charitable intention, on failure of one mode, the other indicated 
should take effect in favour of the College. See Taylor’s Equity, 
pp. 170, 177; Going v. Hanlon (1809), 4 Ir. R.C.L. 144.

B. Smith, K.C., for the executors, submitted his clients’ rights 
to the Court.

Macintosh, in reply. In the Christ's Hospital case, citec^ by 
the respondents, the first bequest was a valid one. But I deny 
that if the devise to the first charity is invalid, and the second 
offends against perpetuities, it is valid because it follows another. 
See In re Boxcen, [1893] 2 Ch. 491; Theobald on Wills, 7th ed., 
p. 373. On the question of the validity of the gift, see Worthing 
Corporation v. Heather, [1900] 2 Ch. 532, at p. 538.

Moss, C.J.U.:—This is an appeal by certain of the next of 
kin of the testator, the Rev. Jacob Jehoshaphat Salter Moun
tain, D.D., from the judgment pronounced by the Chancellor 
of Ontario upon two of several questions raised by the executors 
and executrix of the will under Con. Rule 938, as enacted by 
Con. Rule 1209. The questions were: whether, if the executors
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were obliged to pay debts or any part of debts secured on the 0NT* 
testator’s real or personal estate otherwise than out of income, c. A.
the amount so paid should be restored to the estate out of subse- 1912
quently accumulated income; and whether or not the devise and ----
bequest contained in the will to the Synod of the Diocese of Ut- Mou^AIN 
tawa is void as offending the rule against perpetuities. ----

The learned Chancellor determined both these questions ad- mow.c.j.0. 
versely to the contention of the appellants, who arc supported in 
the appeal by others in the same interest. Other questions were 
discussed by counsel for the Synod of the Diocese of Ottawa 
during the argument; but, if they are at all proper to be disposed 
of upon a proceeding of this kind, they seem not to be ripe for 
determination at present.

The main question is, of course, whether the devises and be
quests to the Synod are void under the rule against perpetuities.

The will, which, with three codicils, deals with and purports 
fully to dispose of the testator’s estate, is a very long and intricate 
instrument, containing many complicated and involved provisions 
and directions, due to some extent, no doubt, to the testator's 
evident fondness for and tendency to minute detail and his desire 
to leave nothing unprovided for in the final disposition of his 
estate. And it is apparent that he must have felt satisfied that 
he had effectively disposed of all he possessed, for there is no 
residuary clause.

His whole estate, real and personal, is said to be of the value 
of about $99,000. There were debts which he appears to have 
divided into two classes, and which it was his desire should be 
treated differently or at least regarded in a different way by his 
executors in the administration of his estate: (a) ordinary current 
debts, which he calls his “just debts;” and (b) debts secured by 
him on lands or personalty, among which he seems to have in
cluded a liability of $5,(XX) to the University at Windsor, Nova 
Scotia, for which, he says, he gave his “note of hand.”

He desired the first class, together with his funeral expenses, 
to be paid as soon after his death as possible. His intention with 
regard to the other class was to postpone payment so far as to 
enable them to be paid off from the income of his estate. He 
could not, of course, control the action of the creditors, in case 
they were not willing to wait after their claims became payable.
Beyond this, he gives no specific directions to his executors with 
regard to the payment of these debts, except what is to be gathered 
by inference from the 19th paragraph of the will, and the direction 
in the first codicil as to the payment by the executors of the $5,000 
to the Alumni Association of King’s College, instead of directly 
to the University of Windsor. This latter direction is quite 
consistent with the payment of the amount in one sum out of the 
general estate, instead of out of income. By the 11th paragraph 
of the will, the testator gives directions for the conveyance of the
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0NT- properties there mentioned, and the proceeds of any that may 
C. A. have been sold, to the Synod of the Diocese of Ottawa, to be held
1912 by it in trust for the endowment of the bishopric of Cornwall,
---- only delayed, if at all, by virtue of what is provided in the 19th

Mountain Para8raPh of the will. But I do not think that these provisions 
— were intended to affect or do affect the vesting in the Synod of

moss, c.j.o. Ottawa of an immediate estate or interest for the purposes
designated in the 11th paragraph. The two paragraphs must 
be read together, and, so read, they are found to contain, as the 
learned Chancellor expresses it, “an immediate gift for charitable 
uses, delayed as to the actual conveyance till the secured debts 
arc paid, and, therefore, vested at his (the testator’s) death.”

Here the gift to the Synod for the charitable purposes ex
pressed is not conditional upon the payment of the debts out of 
the income. The gift takes immediate effect, whichever way 
the debts may be paid. In the recent case of In re Bewick, [1911] 
1 Ch. lit), much relied upon by the appellants, there was no gift 
to the children living and the issue of any that might have died nor 
any vesting in them of any beneficial interest until all the testator’s 
real estate should be clear of all charges thereon—a wholly un
certain event which might operate to postpone the period of vesting 
beyond that prescribed by the rule against perpetuities. I agree 
with the construction which the learned Chancellor has placed 
upon this will as regards this branch of the case.

As to the application of income to the exoneration of the 
general estate, to the extent, if any, to which it may be called upon 
to answer the secured debts, I am, with deference, unable to per
ceive any reason why that should not be the case. It is very 
apparent that, while the testator was anxious, if possible, to free 
the incumbered estates by the application of income, he had no 
intention that they should be freed at the expense of the general 
estate; and I think the judgment should be varied in this respect.

We were asked by counsel for the Synod to pronounce upon a 
number of other points. One was with regard to a further declara
tion as to conditions which he submitted were in restraint of sale 
of the testator’s Cornwall property and Hudson Bay shares 
This may or may not depend upon circumstances, and could 
properly arise only in administration proceedings. So with 
regard to the alleged obligation of the testator’s widow to elect 
between the gifts to her of a life estate in the testator’s Cornwall 
house .and one in the Isle of Wight. The facts are not suf.’ciently 
developed to enable any proper conclusion to be arrived at on this 
question. Then, as to the claim that the Synod should be paid 
its costs as between solicitor and client, the rule does not extend 
in general beyond the applying trustee or executor, and we could 
not interfere with the order as it now stands in this respect.

Except as indicated, I would affirm the judgment appealed 
from, the directions of which appear quite sufficient to enable all
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the matters dealt with by the learned Chancellor to be properly 0NT- 
worked out. q a

As to costs, the appellants have failed as to the substantial 1012
part of their appeal, and should pay the costs of the respondents -----
who are adverse in interest to them. The executors’ costs, as M()V!^X1X 
between solicitor and client, may be paid out of the estate. 1

Meredith, J.A.:—This matter seems to me to be within Mn*dith.j.a. 
quite a narrow compass ; and easy to be determined if approached 
in the right way.

Our duty is not to endeavour to wreck this will upon the 
shoals of technicality, or upon any rock of inexorable rule of law, 
but rather to guide it through such obstacles, and to give effect 
to the testator’s intentions, expressed in it, if, by any lawful 
means, that can be done, and, for that purpose, to take a compre
hensive view of the will, not to search for, and stumble at, minute 
seeming contradictions or uncertainties; and that duty can, I 
think, be accomplished without any sort of serious difficulty.

1 am unable to perceive any substantial reason why the 
gift to the Synod may not be considered a vested gift, to which 
the rule against perpetuities cannot be applied ; and once vested 
the estate may last indefinitely without offending the rule; and, 
the gift being a gift to a charity, and the gift over to another 
charity, the gift over is also good, as the rule is not applied to such 
a case: see In re Tyler, [1891] 3 Ch. 252. In this respect this 
matter comes within the authority of (hamberlaync v. Brockctt,
L.R. 8 (’h. 206, and not within that of In re Lord Stratheden and 
Campbell, [1894] 3 Ch. 265, in which the gift was made upon a con
dition that might never happen ; in this case the gift was vested, 
but to be divested in a certain event. The intention was not to 
give only in the event of the creation of the new see; that would 
be to frustrate, rather than to further, the testator’s object, an 
object which was dear to his heart. He knew that that could 
hardly lie accomplished without the means which he was provid
ing, and possibly might not be, even with them; and so the means 
were given presently, but to be withdrawn if the bishopric were 
not an accomplished fact within the twenty-five years. The 
parenthetical restriction, contained in the 12th item of the will, 
may, I think, be considered an attempt to restrain alienation; 
whether valid or not is immaterial upon this the main question 
in the case.

The provision for the payment of debts out of the income 
does not aid the appellants in this respect, nor would it, if it de
layed the beneficiaries having the benefit of the gifts to them, 
beyond the perpetuities’ period; for a trustee in such a case holds 
in trust for the beneficiary, subject to the payment of the debts:
Bacon v. Proctor (1822), T. & R. 31.

If creditors will not wait, or if the beneficiaries are willing 
to pay off all charges against their properties, I cannot understand
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why the simple method adopted in the ease of Bacon v. Proctor 
should not be followed; or, in any case, why the money to pay off 
pressing creditors may not be raised upon the estate in such a 
manner as will put the new creditors in precisely the same position 
as the old creditors, and so leave this matter, substantially, pre
cisely as the testator left it by his will : and, I think, this should 
be done. Hut, whatever course may be adopted, the burden 
ought to be made to fall, in all respects, just as it would under 
the will, if possible, and, if not possible in all respects, then as nearly 
so as possible.

Questions of restraint on alienation do not seem to me to be 
proper subjects of an application such as this. An expression 
of opinion upon such an application would be of no useful binding 
effect; upon proceedings between vendor and purchaser such a 
question would properly arise and a judicial opinion be effectual. 
An opinion now expressed would be especially out of place, in my 
opinion, in regard to the land in the Isle of Wight: I, therefore, 
refrain from expressing any opinion upon these questions.

The question whether the widow is entitled to Pinehurst 
House, as well as to the Bungalow, depends entirely upon the 
question of fact, whether, at the time of the testator's death, 
Pinehurst House was his and was also the home of his wife and 
himself. Each gift is for life; there is no restriction upon that of 
the Bungalow, but in regard to Pinehurst House his will is: “She 
is also to have the use, rent free, during the time of her natural 
life, of this 1 Pinehurst House,’ furnished, or of whichever house of 
mine may be our home at time of my decease.” So that, 
though the widow certainly takes the Bungalow, she loses Pine
hurst House if at the time of the testator’s death the Bungalow 
were “our home,” for it was unquestionably a “house of mine.” 
In the codicil <>f the 21 lay, 1909, the last codicil, the testator 
refers to his propert\ n the Isle of Wight as his “temporary 
residence.”

There is no suf lent ground upon which the disposition of 
the costs of the application can be disturbed; but the appellants 
ought to pay the general costs of this appeal, the substantial 
question being the validity of the gifts to the charities.

G arrow, M acl aren, and Magee, JJ.A., concurred.

Judgment below varied.



4 D.L.R. | THAMER V. JUNDT. 753

THAMER v. JUNDT. ONT.

Ontario Divisional Court, Boyd, C\, Tcetzcl, and Kçlly. May 22. 1912. D. (’.

1. Wills ( g 1 D—37 )—Testamentary capacity—Dei.vsiohs.
Whether the general faculties of a person's mind are so affected by ^jay 

insane delusions as to rendu- him incomjietent to make a testamentary * •
disposition of his property as a whole or of that part in res|R*i*t to 
whieli a delusion exists, is a question of fact to be determined from 
all the evidence.

[Jenkins v. Morris ( 1880), 14 Ch. 1). 074. and Re Walker, [1905]
1 Ch. 172, specially referred to.]

2. Appeal (8 VII L 3—489)—Review ok fact—Fimu.no of Subrogate
Court—Testamentary capacity.

A finding of the Surrogate Court that a testator was mentally com
petent to make a testamentary disposition of Ins property will not lie 
disturbed on apjieal unless so manifestly and clearly wrong as to 
amount to a miscarriage of justice.

3. Wills (§ I D—30)—Degree of mental capacity—Disposition of all
OK PROPERTY.

A greater scope of general mental capacity is requisite where a 
testator by will disposes of all his property, than where he deals with 
a single or separate part thereof

4. Wills (8 ID—30)—Degree ok mental capacity.
In order that a testamentary disposition of property may be sus 

tninvd the testator must lie of reasonably sound mind, memory and 
understanding.

Appeal by the defendant from the judgment of the Judge Statement 
of the Surrogate Court of the County of Perth, establishing 
the will of Henry Thamer, deceased, made on the 3rd February,
1911, and adjudging that it be admitted to probate.

The appeal was dismissed.
J. C. Mai,ins, K.C., for the defendant.
G. G. McPherson, K.C., for the plaintiffs, the executors.

Boyd, C. :—Granted or proved that insane delusions exist Boyd,c. 
in a man’s mind, the question is, whether the general faculties 
of his mind have been so far affected as to render him incom
petent to make a testamentary disposition of his property as 
a whole or of that part in respect of which a delusion exists.
That is a practical question depending upon the facts proved ; 
and it is for the tribunal of trial (whether Judge or jury) to 
come to the proper conclusion upon the evidence. The learned 
Surrogate Court Judge has in this case fourni in favour of the 
testator’s capacity—having regard to all the mass of testimony 
for and against—and the rule is, that, unless he is manifestly 
and clearly wrong, so much so indeed as to amount to a mis
carriage of justice, the appellate Court ought not to inter
fere. I think all the above positions and propositions are estab
lished by the case cited for the respondents of Jenkins v. Morris,

48—4 1>.I~R.
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ONT. 14 (Mi.D. Ii74 f 1880), which represent* the modern rending of 
I) (. the law on this difficult subject. See also In rr Walker, f 100.1] 
m2 1 Ch. 172, 173.
—* A greater scope of general capacity is needed where the

c ' whole of a man’s property is being dealt with (as, e.g., by a will)
•Innut. than when lie deals with a single and separate piece of it by

waX °f contract (as in the ease cited). Where rv
capacity is being investigated, the testator should be of reason
ably sound mind, memory, and understanding, if the disposi
tion he makes is to be sustained. More matters have to he 
weighed and considered in dealing with the one ease of a part 
than with the other as to the whole of a man’s estate. Hut 
always the result arrived at by the first tribunal has to be 
shewn to be decidedly wrong before it will be disturbed.

Having read over carefully all the evidence taken, including 
the examination of the parties before an examiner—the whole 
forming a very large mass of testimony—I see no ground upon 
which to disturb the carefully considered conclusions of the 
Judge who heard and saw the witnesses. I would myself have 
come to the same conclusion that he did upon the merits and 
upon the capacity of the testator. lie has accepted as truth
ful the account given by the grandchild who drew the will, and 
that of the son who heard the contents of the will afterwards 
from his father; from these sources it is evident that the testa
tor wished to change his will, and appreciated what he was 
doing before, at, and after the date of execution. A natural 
and reasonable account is given of the way in which it came to 
be made at the hotel kept by one of the witnesses, and a reason
able account is given of why it was not made public at the time. 
The total value of the estate is said to be about #3,000, which 
will be considerably diminished by the drain of this litigation— 
the costs of which are given to both parties out of the estate.

The changes made by this will from the earlier one, made 
about three years liefore 1911, are only in minor details, and arc 
referable to the desire of the testator to make these changes, as 
shewn in various parts of the evidence. Just before this will 
was made, he had a quarrel with the defendant, and told her 
that he was not going to keep her husband in his will as execu
tor, and he also told Mr. Weir and spoke to the witness Hardy 
about wanting to have all Mrs. Weir’s children share, as one 
had l>cen left out in the former will. In the new will this 
was made right, and a change was made in the executors, leav 
ing out Jundt. The testator also wished to leave out his 
daughter, the defendant; but, on talking it over with Weir, who 
drew the will, her name was mentioned as legatee for #100.

098190
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In the earlier will, his wife was to get $100 a year for life; 
Imt in the new will she was only to get $300 as a lump sum; in 
both the adopted son is to get, $150. In the new will, after 
the payments of $.‘$00 and $150 and $100 to tin* defendant, the 
residue is to he divided among the son William, the daughter 
Annie, and the children of his deceased daughter Elizabeth. 
The former will provided for payment to the adopted son of 
$150 and payment to the widow of $100 for life, and after her 
death division equally among the family (except, as I under
stand. one son of Mrs. Weir, who had been omitted). So that 
financially little change was made, and the changes made are 
explained by the situation. He had not got along well with the 
Normans, and was going to assert his power by changing his 
will. Ilis wife had been married before, and had a family and 
some land and a house in which he lived, ami she was by no 
means in destitute circumstances. The daughters had all been 
married, and had left home for years; so that the will is in all 
respects officious.

The learned Surrogate Court Judge has dealt liberally with 
the defendant in allowing solicitor and client costs out of the 
estate—but I do not think this should be followed as to the 
cost of an unsuccessful appeal. The appeal should he dismissed 
and the defendant left to pay her own costs.

Teetzel, J., concurred.

Kelly, J. :—After a careful perusal of the whole evidence,
I see no reason why the conclusion arrived at bv the learned 
trial Judge should not lie sustained.

Whatever may he said about the testator’s mental condition 
in the latter part of 19111. and in January, 1911, when lie is 
said to have had delusions, the evidence does not shew that 
when lie made the will of February 3rd, 1911, he was not of 
sound mind and testamentary capacity.

Stress was laid on the happenings about a week prior to 
the will, as tending to shew his unfitness to make a disposition 
of his property, but his conduct at that time can be accounted 
for, to some extent at least, by his excitement over what lie 
evidently thought was an attempt to oppose his wishes ami sub
ject him to control. He was a man of strong will, who had been 
accustomed to have his own way.

lie had so far recovered, however, from the delusions as to 
be quite capable of understanding and appreciating what he was 
doing when on February 2nd he expressed his intention of 
making a new will, and on the following day when he gave in
structions therefor and discussed the changes he desired to make 
and the reasons for these changes. That he did so understand 
ami appreciate his acts is shewn not only by the evidence of



14 D.L.R.756 Dominion Law Reports. |4 D.L.R.

ONT. Weir, who drew the will, and of the witnesses, but by his
D. C.
191-2

having on the same day repeated the terms of the will to his 
son, whom he had appointed one of his executors, and who had
no previous knowledge of its contents.

The appeal should be dismissed ; costs to be disposed of as 
directed by the learned Chancellor.

Appeal dismiss*<1.

QUE. ROLLAND v. FOURNIER.

K. B. 
1912

Quibt'c King's Bench (Appeal Side), Arehambeault, Trenholme,
Laecrgne, Carroll and Gênais, JJ. April 29, 1912.

1. Patents (#I1C—20)—Well known mechanical device—Pvt to new
April 29. use—Priob knowledge.

In order that a device be validly patentable it is not suflicient to 
take a well known mechanical contrivance and apply it to a subject 
to which it has not liven hitherto applied ; the true test being whether 
an ordinary mechanic could have made it without other suggestion 
than his knowledge of his art.

[Dominion Fence v. Clinton W ire Cloth Co.. .19 Van. S.C.K. 515, 
distinguished; Hanrood v. Great Northern U. Co., 11 H.L.V. 654. fol
lowed ; U'mirr v. Vaultluml, 22 Van. S.C.K. 17H; Carter v. Hamilton, 
23 Can. S.C.K. 172. and Ciyeland v. Baguette, 38 Can. S.C.K. 452, 
specially referred to.]

2. Patents (8 HI—27)—Claims—Oi.d device unpatentable.
In the manufacture of a sofa-bed the addition of a woven wire 

mattress to the lower frame when such a device has been used for years 
in the upjier frame is not a new and useful improvement which can 
lie protected by patent.

[Hanrood v. Great Northern It. Co., 11 H.L.C. 654, 35 L.J.Q.B. 27,
applied.]

3. Evidence (8 II B—112)—On vs of proving device a patentable one—
Patent granted.

The onus of proving that a device does not display the novelty 
required for a valid patent under Canadian law lies on the person 
attacking the patent.

[Dompicrre V. Baril, 18 R.L. (Que.) 597, followed ; A lien v. Reid, 
14 Que. L.R. 126, disapproved.]

Statement Appeal by the plaintiff from a judgment of the Superior 
Court, Demers, J., dismissing the plaintiff's action claiming dam
ages for the infringement of u patented improvement in sofa- 
beds.

The appeal was dismissed with costs.
The facts and authorities are fully set out in the trial Judge’s 

notes of the judgment appealed from, which are as follows.
Demers, J.:—Plaintiff, who is the transferee of Gustave 

Hugues Lenoir Holland, sues the defendant for $570 damages 
resulting from the infringement of a patent. He alleges that 
the transferor Rolland is the inventor of certain new and 
useful improvements in the manufacture of sofa-beds and that 
his rights over such improvements are protected by means of a
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patent in proper form granted in his favour on November 2, 
ItibU; that the said invention relates to improvements in the 
manufaetlire of sofa-beds whereby the inferior or lower frame 
is furnished with a metallic wiring instead of an old-time mat
tress and that the defendant has infringed his patent rights.

The defendant pleads inter alia that the improvements de- 
seribed do not constitute new and useful improvements, that they 
were known to and in use by the public long before the issue 
of the said patent. Holland claimed as being of his invention 
the addition of a metallic wire-woven myttress to the lower frame 
to which it is attached by means of xvands. lie should have been 
content to state the addition of a metallic mattress attached to 
the lower frame, as he was compelled to admit at the trial that 
the method of attachment was not new. The only new idea is 
that of putting a wire web across the lower frame as well as 
across the upper frame, for the usage of metallic wiring in beds 
or sofa-beds has been known and in use for a long time.

These questions of patent rights are amongst those which 
have caused the greatest division of opinion in our Courts. 
There is but little difference of opinion as to the fundamental 
principles, hut the application thereof is extremely difficult.

In the case of Muir v. Ferry, 2 L.C.R. 305, at p. 308, Mr. 
Justice Day enumerated the different cases in which a patent is 
valid:—

QUE.

K. li. 
1012

Holland

FOI’BXIKR.

The invention of nmvhinery which may he made the subject matter 
of letters patent may le classed under three heads: 1st, new inventions 
of entire machines; 2nd. the addition or subtraction of parts in old 
machines, whereby greater results are obtained, or the same results with 
less expense; 3rd, a new combination of old'parts, whereby greater 
results are obtained, or the same results, with less exjiense.

It is evident that the plaintiff claims he has discovered a new 
combination The whole case therefore comes down to this : Has 
plaintiff really found “a new and useful improvement” as stated 
in see. 7 of eh. 69 of the Revised Statutes of Canada.

Plaintiff insists that the improvement is useful and places 
special reliance on the ease of the Dominion Fence v. Clinton 
Wire Cloth Co., 39 Can. K.C.R. 535, wherein it is said:—

A device resulting in the first useful und successful application of 
certain known arts ami processes in a new combination for manufac
turing purposes is not unpatentable for want of novelty merely because 
some of the elements so combined have been previously used with other 
manufacturing devices.

But this case dealt with the first useful application of an 
art and there was a new combination involved therein. This 
cast* does not contradict the principle laid down in Harwood v. 
Great Xorthern Ry. Co., 11 H.L.C. 654: “Nor will it be sufficient 
to take a well-known mechanical contrivance and apply it to a
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subject to which it has not been hitherto applied.” The same 
principle is also enunciated in the Am. and Eng. Enc. of Law 
(vol. 22. p. 288) :—

The mere carrying forward or more extended application of an old 
idea, although with I letter results, is not invention.

And again :—
A mere change in the location and arrangement of parts developing 

no function or result different from that l»y the old arrangement of 
the same devices, does not constitute invention, even though it may 
add to the utility of the device.
And at p. 281 :—

The true test whether a device is the result of invention or mechanical 
skill is whether an ordinary mechanic would make it without other 
suggestion than his knowledge of his art.

This principle seems to have been applied in the eases of 
Wisner, Son cV Co. v. Coulthard, Scott tl* Co., 22 Can. S.C.R. 
178; Carter Co., Ltd., v. Hamilton tl* Phillips, 23 Can. S.C.R. 
172; Copeland v. Paquette, 38 Cun. S.C.R. 451; Baril v. Master- 
man, 4 L.N. 181 ; Dompierre v. Baril, 18 R.L. 597 ; Alien v. Reid, 
14 Q.L.R. 121).

The only case which might incline us to doubt on this score 
is that of Hansen an v. Belle mare, 16 Can. S.C.R. 180. But this 
case cannot influence the Court as the Judges were all divided 
Besides, the principles enunciated by Chief Justice Ritchie were 
not contradicted by the majority of the Court.

In the case of Dion v. Dupuis, 12 Que. S.C. 465, 474, the 
Court of Review at Quebec developed this doctrine. Casault, 
J., dissented and, after citing the House of Lords decision in 
Harwood v. (in at Northern By. Co., 11 ILL. Cas. 654, 35 L.J. 
Q.B. 27, 12 L.T. 771,14 W.R. 1, added, “quand le breveté n’a fait 
qu’appliquer l’usage d’une chose connue à un autre usage ana
logue, son brevet est sans valeur.” Andrews and Routhier, JJ., 
who formed the majority of the Court, approved absolutely the 
principles laid down by Casault, J.. and referring to the ease 
eited by him, said : “That ease would have applied to the plain
tiff's patent if it had been shewn that a box nearly similar to 
this had been used in trades other than the butter export trade” 
(p. 474).

Now, in the present case it is proven that wiring had been 
fixed to beds and to sofa-beds for many years. Plaintiff there
fore merely applied to the lower frame the principle recognized 
and adopted for many years for the upper frame. Plaintiff con
tended that there was a presumption in favour of the patent.

This had been held by Jette, J., in Dompicrre v. Baril, 18
R L 697.

Andrews, J., in Allen v. Reid, 14 Q.L.R. 126, had upheld the 
contrary view following an English precedent.
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In France aud England it would seem that the law does not 
oblige the government to have the patents examined by experts 
who should puss on the merits of the invention, in France the 
merits of the invention are not even inquired into, the registra
tion being granted us of right. It follows, therefore, that in sueh 
countries there is no presumption in favour of patents, but in 
the United States and Canada the presumption is evidently to 
the opposite as taught by Mr. Ridout in his treatise on Inven
tions, pp. 43, 44, 43 and 47.

The onus therefore fell on the defendant and 1 lind that he 
has succeeded completely. Plaintiff’s claim is dismissed with
costs.

The plaintitl' appealed from the above judgment.
lJaul St. Germain, for appellant:—In any event plaintiff’s 

action should not be dismissed unless the patent be declared null. 
The patent sued on was an improvement on a sofa-bed patented 
by one Côté. This improvement is most useful as it substitutes 
a wire spring mattress attached to the lower frame serving as a 
bed to the old movable mattress which was formerly detaehahle 
and placed thereon. Besides, the old method was far more ex
pensive, required pulleys and ropes, and failed to give the abso
lute security obtained by plaintiff’s improvement. Appellant 
refers to Electric Fireproofing Co. of Canada v. Tlic Electric 
Fireproofing Co., 43 Can. S.C.R. 182, on the question of law.

H. Del f au tie, K.C., for respondent:—Spring-bed wire mat
tresses for sofa-beds existed long before appellant’s auteur ob
tained his patent. Rolland merely copied Côté. All the small 
changes introduced by plaintiff brought into play nothing really 
new, nothing that had not been used by several other persons 
for years and years. Any ordinary mechanic could have brought 
about these modifications. The notes of the trial Judge contain 
the authorities cited by respondent in the Court below.

April 29, 1912. The unanimous judgment of tin- Court of 
Appeal was delivered by

Treniiolme, J.:—This was an action by the plaintiff, ns 
transferee of the rights of one Rolland, brought against defend
ant-respondent, claiming $.">70 damages for the violation of cer
tain patent rights belonging to the transferor concerning the 
manufacture of sofa-beds. The defence was that the improve
ments described in the patent were known to the public and in 
use by them long before the patent was obtained.

This case raised a question as to improvements in n sofa-bed 
—that is to say, in a bed that could be used as a sofa or a sofa 
that could be used as a bed. The appellant claimed a violation 
of his patent right and damages for loss suffered. The trial 
Judge dismissed the action as being founded on an invention 
which did not disclose a patentable right. This Court is un-
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«nimous in the opinion that the Judge arrived at a proper con
clusion and that there is not in this ease a novelty which justifies 
the issue of a patent. We find that the patent consists in the 
attachment of wire mattresses to the two frames of the sofa-bed 
—that is to say, of a wire mattress attached to the top part and 
of another attached to the lower part, in such a way that when 
the sofa is opened the wires will be on a level the one with the 
other. We do not see disclosed in this attachment the inventive 
faculty that will support a patent.

We think that for the reasons given by the learned Judge in 
the Court below this action should be dismissed with costs.

Appeal dismissed.

Re FARRELL.
Ontario High Court. Teetzel, ,/. April 18. 1912.

1. Wills (5 III—75)—Inconsistent gifts in a will—Intention of
TESTATOR.

Where there nre inconsistent gifts in a will, the Inst gift will ordin
arily prevail and will o|H-rate as a revocation -»f the first, hut it must
lie reasonably clear that the testator so intends.

Motion by the trustees under the will of Dominick Farrell, 
deceased, for an order determining certain questions arising in 
the administration of the trusts as to the proper construction of 
the will.

Olyn Osier, for the trustees.
I. F. Hcllmuth, K.C., for Catharine Forbes and other legatees 

and for all the infants.
D. L. McCarthy, K.C., for Edward Farrell.
Teetzel, J. :—The most difficult question for determinatioi 

is question (a) : “Who is entitled to the residuary estate, having 
regard to clauses 17 and 19 of the will and the codicil dated the 
20th March, 1909?”

Clauses 17, 18, and 19 read as follows:—
“17. In further trust after payment of annuities and all other 

liequests and expenses to divide the income to he derived from 
my residue estate equally between Eva Farrel, Dorothy Farrell 
and Cyril Farrell the children of niv son Vincent F. Farrell 
and Minnie Finn and Catharine Forbes the children of my 
daughter Mary Finn and in the event of the death of any such 
grandchildren without issue him or her surviving the parent’s 
share of the capital from which such income was derived to be 
equally divided among his or her brothers and sisters but to 
those only above named.

“18. Provided also that my executrices and trustees shall 
after the death of any of the said children as aforesaid and 
until their said issue becomes entitled hereunder to receive their
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said shares pay to the said issue or expend in any way which 
may be deemed best for their education or support the interest 
and income from their respective shares in the whole of my 
estate.

“19. In respect of the said residue of ray estate I direct that 
all or any property and moneys belonging to my estate given 
or bequeathed to the various parties and objects mentioned 
herein or not so given which may fall in fail or in any way 
lapse on account of the death of any person or other cause 
whether it be in the nature of income or principal shall form 
part of the said residue and be distributed finally among my 
said grandchildren or other persons mentioned above upon the 
principle and according to the provisions hereinbefore set out 
so as to prevent the possibility of any intestacy as to any part of 
my estate.”

And the codicil of the 20th March, 1909, reads as follows:—
“This is a codicil to the last will and testament of me Domin

ick Farrell formerly of Halifax, Nova Scotia, but at present re
siding in Worthing, Sussex, England, Esquire, which will bears 
date on or about the 13th day of July, 1907.

“Whatever balance may remain to the credit of my estate 
whenever the final settlement of the same is made by my trustees 
the National Trust Company of Ontario at Toronto, I direct and 
it is my will that the same shall be invested to the best advantage 
by them and paid over to my grandson Doctor Edward Farrell 
after the death of his mother and in the case of his death divided 
equally between his issue and if no issue to go to my residuary 
estate. . .

The will was dated the 13th July, 1907, and within the next 
three years the testator executed eleven codicils, the above- 
recited codicil being the seventh.

Substantially, the answer to question (a) turns upon whether 
the said codicil revokes the gifts in clauses 17, 18, and 19 of the 
will, by reason of its inconsistency with those provisions.

In paragraph 3 of his will the testator gives all the rest and 
residue of his personal estate to his executors and trustees upon 
certain trusts, which are set out in several paragraphs of the 
will prior to paragraph 17, and which consist chiefly in making 
provision for payment out of the income of a number of annui
ties and also pecuniary and specific legacies.

The provisions in the will subsequent to paragraph 19 chiefly 
consist of directions to his trustees.

It is quite plain, on perusing the will and the codicils, that 
the testator had constantly before his mind the creation and 
disposition of a residuary estate, the first reference thereto being 
in paragraph 4, in which he makes provision that, should the
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legatee therein die without issue, the amount given should go 
“back to my estate to become part of the residue.”

In clause 0, he makes similar provision, stating that the 
amount given “shall revert to my estate and become part of the 
residue thereof.”

In clause 8 he uses the words, “and if no issue back to my 
estate to form part of the residue thereof.”

Then it will be observed that in clause 17 he uses the words 
“residue estate,” and in clause 19 “said residue of my estate.”

In clause 25 he makes provision that, if any legatee shall 
make any claim against his estate which is not presented in his 
lifetime, or shall institute any legal proceedi igs against his 
estate, ete., he shall be deprived of all participation in the estate, 
and the share or shares to which he would have been entitled 
“shall form part of my residuary estate and be divided pro rata 
among the other legatees.” This is the first, instance in which 
he uses the words “residuary estate.” but thereafter, in the third 
codicil, lie makes provision that certain legacies therein shall 
“fall into and form part of my residuary estate,” and he uses 
the same words in the fourth and fifth codicils ; and in the above- 
recited codicil he makes provision that, in default of issue, the 
legacies shall “go to my residuary estate.”

Having, therefore, clearly made provision for residuary estate 
and a disposition of it under clauses 17 to 19 of his will, the 
difficulty arises to determine what the testator meant by using 
the words “whatever balance may remain to the credit of my 
estate whenever the final settlement of the same is made” in 
the above-recited codicil.

It may be that, being anxious to avoid an intestacy as to any 
part of his estate, as expressed in the 19th clause, and having 
made so many alterations and substitutions in the preceding six 
codicils, the testator may have, for greater caution, and to avoid 
intestacy should there he any balance of his estate undisposed of, 
made the aliove provision. On the other hand, if he meant 
thereby to give his residuary estate to Dr. Edward Farrell, that 
gift would be quite inconsistent with the gift of the residue con
tained in his will ; and, under the well-settled rule that where 
there arc inconsistent gifts the last must ordinarily prevail and 
operate as a revocation of the first, this codicil would probably 
have that effect.

I am unable, however, upon consideration of all the pro
visions of the will, to conclude that the testator meant by the 
codicil to revoke the bequest of the residue in his will.

In the first place, it seems to me that the use of the words 
“balance,” etc., in the first part of the gift, and providing in the 
latter part that, if there is no issue to take that balance, the 
same is to go to his residuary estate, is quite inconsistent with 
the view that the testator could have contemplated that the 
balance referred to was the same as the whole body of the resi-
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duary estate disposed of in his will, which, I understand, repre
sented by far the greater portion of his total estate. The codicil 
treats “residuary estate” as an existing fund and the “balance” 
as problematical.

Then, if the effect of the codicil is to revoke the former gift 
of the residuary estate, and if there should be no issue of Dr. 
Edward Farrell, there would happen an intestacy; because, out
side of the provisions in clauses 17 and 19 of his will and this 
codicil, there is no one named to take the residuary estate, and 
the contingency of an intestacy was one that from the language 
of clause 19 the testator was anxious to avert.

Clauses 17 and 19 are clearly so worded as to leave no chanct 
of any balance remaining, although, as I have said, by reason 
of the testator having in his codicils made other gifts, he may 
have conceived the idea that there was a possibility of a balance; 
but, if it is a fact that under the provisions of the will there 
is no chance of a balance remaining to the credit of his estate, 
then this provision is void, not for uncertainty, but because there 
is no fund upon which it can attach. It would seem to me to be 
unduly extending the rule as to revocation by an inconsistent 
subsequent bequest to hold that the words “balance,” etc., neces
sarily or reasonably mean the residuary estate; for it is also a 
rule that to cut down or revoke a previous gift by a subsequent 
one it must be reasonably clear that the testator intended to in
voke or cut down the previous gift. It furthermore seems to me 
that, if the testator had intended to revoke the residuary gift, 
he would have mode his intention more manifest than it can ln- 
argued he did from this clause, because, in other codicils, when 
the testator desired to revoke a provision in the will, he effected 
the revocation by clear and appropriate language.

The answer to this question will therefore be, that the gifts 
provided for in the 17th, 18th, and 19th clauses of the will arc 
not affected by the codicil of the 20th March, 1909.

To question (b) the answer is, Yes.
Question (c) : By arrangement, this question and question (e) 

were reserved for subsequent application, should events here
after arise making it necessary.

Question (d) : The trustees shall set aside a sum at the pre
sent time, the income on which, in their opinion, will be sufficient 
to meet the annuities.

Question (f); The income during the period of obstruction 
to be temporarily suspended only, and not absolutely lost.

Question (g) : The expense should be confined to the expenses 
of obtaining probate.

Question (h) ; Mary Finn is entitled under the codicil of the 
3rd March. 1910, to the twenty-five shares of stock absolutely.

Costs of all parties out of the estate; those of the trustees 
■ as between solicitor and client.
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Re MATTHEW GUY CARRIAGE AND AUTOMOBILE CO.
(Decision No. 2.)

Ontario High Court, Mitlillcton, J. Mag 7. 1912.

1. Corporations and companies (§ IV G 3—120)—Compensation or 
directors—Performance of manual labour—Ontario Com
panies Act, 7 Knw. VII. cii. 34, sec. 88.

Directors who perform mere manual labour an servants or clerks 
of a company are entitled to remuneration therefor at the ordinary 
market price, without such payments being lirst authorized by a 
by-law adopted at a general meeting as required by sec. 88 of 7 Edw. 
VII., eh. 34, (The Ontario Companies Act), in the case of compensa
tion of officers whose appointment must be by by-law.

[Burland v. Earle. [ 1*902] A.C. 83. followed; Itc Queen Citg Elate 
Class Co., Eastmure's Case (1910), 1 O.W.N. 803; Itc Morlock and 
Cline Limited, Sarvis and Canning's Claims (1911), 23 O.L.R. 105; 
and lienor v. Canadian Mail Order Co. ( 1907), 10 O.W.R. 1091, dis
tinguished.]

An appeal by the directors of the company, in liquidation, 
from an order of the Master in Ordinary, dated the 1st April, 
1912, upon the return of a misfeasance summons, whereby he 
directed the directors severally to repay certain sums received 
by them from the company in remuneration for services ren
dered.

The appeal was allowed.
V. 8. Mearns, for certain directors.
W. 8. McBrayne, for other directors.
G. II. Kilmer, K.C., for the liquidator.
May 7. Middleton, J. :—After most careful consideration, I 

am unable to agree with the learned Master. I adhere to the 
views expressed in lie Queen City Plate Glass Co., Eastmure’s 
Case (1910), 1 O.W.N. 863, as to the wide effect to be given to 
sec. 88 of the Ontario Companies Act, 7 Edw. VII. eh. 34; but I 
think this case entirely different from any of the reported deci
sions, and falls quite outside the section.

The company was incorporated for the purpose, inter alia, 
of manufacturing automobiles. F. M. Guy was a practical 
mechanic, and worked at manual labour in the company’s shop, 
receiving a weekly wage of $15. Daniels also worked, first in 
the factory and afterwards as a stenographer in the office, re
ceiving the ordinary wage paid to those in like employment. 
Walter was employed as a painter and varnisher in the factory. 
Armstrong was the company’s bookkeeper. All of these men 
had been employed by Matthew Guy, the original owner of the 
business, before it was taken over by the incorporated company ; 
and a formidable contention is made on behalf of these directors 
that it was part of the original understanding, upon the trans
fer of the business, that the company should assume the existing
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contracts with employees ; but I prefer not to base my judgment 0NT- 
upon this aspect of the case. H. C. J.

The section of the statute provides : “No by-law for the li)12
payment of the president or any director shall be valid or acted Re’
upon until the same has been confirmed at a general meeting.” Matthew 
There is much to be said in favour of the contention put. forward Ca^,\ge
by the appellants, that this section relates to the payment of the VND '
president or director for his services rendered in his official Auto

capacity, and that it was not intended to deal with payments M°^LE
made to him for services rendered in any other capacity. This __
seems to have been the view entertained by Mr. Justice Mere- Middleton,j. 
dith in Mackenzie v. Maple Mountain Mining Co. (1910), 20 
O.L.R. 615, where he says (p. 621) : “The purpose of the enact
ment is that those who govern the company shall not have it in 
their power to pay themselves for their services in such govern
ment without the shareholders’ sanction,”

But I think that the Courts have adopted a wider view of 
the statute, and that it must be taken to apply to all cases in 
which a by-law is necessary for the payment, and to cover the 
remuneration of all officers of the company whose appointment 
should properly be made by by-law.

Birncy v. Toronto Milk Co. (1902), 5 O.L.R. 1, is now re
cognised as conclusive authority for this position. The claim 
there was upon an executory contract by which the plaintiff was 
employed as the manager of the company. The holding is, that 
the plaintiff could not recover because no by-law for his pay
ment had been passed and no contract was made under the cor
porate seal. It was pointed out that the appointment of a man
ager was an entirely different thing from the appointment of 
mere servants or casual or temporary hiring; the latter con
tracts not necessitating either a by-law or a contract under seal.
It is with reference to such an appointment that Mr. Justice 
Street used the words relied upon by the liquidator (p. 6) : “In 
my opinion we should hold the section as requiring the sanction 
of the shareholders as a condition precedent to the validity of 
every payment voted by directors to any one or more of them
selves, whether under the guise of fees for attendance at board 
meetings or for the performance of any other services for the 
company. It is not conceivable that the Legislature intended 
to forbid the directors from voting small sums to themselves for 
their attendance at board meetings, without obtaining the con
sent of the shareholders, and at the same time to allow them to 
vote large sums to themselves for doing other work, without re
ference at all to the shareholders. The interpretation contended 
for by the plaintiff would in fact render the section nugatory, 
for nothing would he easier than to evade it. I think the section 
should be given a broad and wholesome interpretation, and
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thaï it should he held wide enough to prevent a president and 
board of directors from voting to themselves or to any one or 
more of themselves any remuneration whatever for any services 
rendered to the company without the authority of a general 
meeting of the shareholders.”

I have neither the right nor the inclination to narrow this 
statement of the law, when rightly understood ; but, bearing in 
mind that it was spoken of an employment for which a by-law 
is necessary, and that the section itself does not prohibit the 
remuneration of a director, but merely renders invalid any by
law, I do not think that there is any warrant for extending the 
principle to eases in which the director has acted as a mere 
workman or clerk and has been remunerated at a rate not exceed
ing the real value of the services rendered, at the ordinary 
market-price.

I think that the principle applicable is analogous to that 
applied to ultra vins contracts, where the company has received 
the benefit. It cannot retain the benefit without paying a fair 
price. If the effect of the statute is somewhat larger than I 
have indicated, and renders invalid the contract of hiring, then 
the directors have, as servants of the company, in the discharge 
of the manual and clerical services which they have respectively 
rendered to the company, a right to receive a quant urn meruit 
for those services. It is not suggested that they have received 
more than this. Therefore, they have not been guilty of mis
feasance.

I do not find anything in the decided cases opposed to this 
view. In lie Queen City Plate Glass Co., East mure’s Case, supra, 
repayment was ordered of salary received by Eastmure as pre
sident ; and I refused to recognise any claim based upon a 
quantum meruit, because, when services have been rendered by 
a director and accepted, no promise to pay can be inferred ; his 
services, in the absence of the by-law, being deemed to be gra
tuitous. Hut here the whole circumstances shew that the wages 
were paid as remuneration for labour in the factory and office, 
and indicate that it was not intended that the lalioiir should lie 
gratuitously rendered.

In Burland v. Earle, [1002] A.C. 83, at p. 101, this view 
appears to receive the sanction of the Privy Council. J. II. Bur- 
land had been secretary. When he became a director, and was 
appointed vice-president, he continued to do the same class of 
work that he had done as secretary. “He was allowed by the 
directors to continue to draw his former salary without any 
observation until the present action ; and their Lordships think 
that the inference may fairly be drawn, from all the circum
stances of the case, that lie was intended to retain his salary, 
although there was a shifting of the offices.”
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So here, 1 think the true intendment was, that, upon the tak
ing over of these carriage works by the incorporated company, 
the former employees were intended to continue to render simi
lar services and to draw the same remuneration as they had 
theretofore received. I do not put this as being part of the bar
gain, but as being the result of their continuation in the 
employment.

lie Morloek and Clint Limited, Sarvis and Canning's Claims 
(1911), 2.1 O.L.R. 165, is very close to this case ; and, as 1 had 
some doubt whether it might not be regarded as determining 
the point in a way opposed to my present view, 1 availed my
self of the privilege of discussing it. and lit nor v. Canadian Mail 
Ordt r ( o. 1907 . 1" O.W.R. 1091, with m> brother Ri Idelt 
and he tells me that, in his view, these eases are not opposed to 
the opinion which 1 have formed. In the lit nor ease, a by-law 
was clearly necessary; and in the Moriorl: case, the distinction 
between eases in which a by-law is necessary and cases of the 
employment of a mere servant was not suggested.

For these reasons, 1 think the appeal succeeds, and should be 
allowed, with costs here and below.

Appeal allowed.

DANIEL v. BIRKBECK LOAN CO.

(hil'ii in Court of Appeal, Mo su. T../.0., dnrniir. Maelaren, Memlitli. unit
Magee, JJ.A. Mug 15, 1012.

1. New trial (§11—5)—Error of L'ovkt—Objection not plkadkii.
A new trial will lie granted where, before any evidence was In-ard, 

an action was dismissed on an objection, that was not pleaded, by the 
defendant, that the shares of stock on which the plaintiff based his 
action, had been assigned by him.

2. Parties (§1 A3—40)—Effect of assignment of sharks—Assent of
ASSIGNEE TO SVE.

If shewn on a trial that shares of stock on which an action was 
based had been assigned, the case should be directed to stand over ill 
order to permit the plaintiff to obtain the assent of the assignee to 
lieconie i co-plaintiff, or, if not obtainable, to make him a defendant, 
where the plaintiff desires to prove that the assignment was as secur
ity only and that he still retained a lienefleinl interest in the shares.

Appeal by the plaintiff from the judgment of Lath mum. J„ 
at the trial, without a jury, at London, dismissing the action, 
which was brought to recover moneys alleged to have been paid 
by the plaintiff to the defendants on shares of the defendants’ 
capital stock.

The appeal was allowed.
The plaintiff appeared in person.
No one appeared for the defendants.

Moss, C.J.O. :—No evidence was adduced, and no investiga
tion of the merits, if any, of the plaintiff’s claim was entered
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upon, but effect was given to a preliminary objection made by 
the defendants that the plaintiff had made assignments or an 
assignment of the shares on which the action was brought.

The defence was not set up in the pleadings, and apparently 
the learned Judge’s attention was not directed to that fact, as 
doubtless it would have been if the plaintiff had been repre
sented by counsel, and had not undertaken the conduct of her 
own cause.

The statement of claim, though discursive and not conform
ing to the ordinary rules of pleading, seems to disclose a ease 
which, if established in evidence, would entitle the plaintiff to 
some measure of relief ; but whether any, and if so to what ex
tent, relief should be granted, can only be determined after the 
testimony on both sides has been adduced.

The defendants, besides disputing the plaintiff’s claims and 
putting her to strict proof, set up that an order was made in 
liquidation proceedings pending against the defendants the 
ltirkbeek Loan Company that no action should he commenced 
against the company or their liquidators, the defendants the 
London and Western Trust Company, without the permission 
of the Court, and that no consent had been given to the bring
ing of this action.

At the opening of the proceedings at the trial, the defend
ants’ counsel raised tin* objection that no consent had been 
obtained. This was contested by the plaintiff, who stated that, 
if time was given, she could produce the order granting permis
sion to bring the action ; and, after some discussion, the learned 
Judge was prepared to grant an adjournment to enable that to 
be done. The defendants’ counsel then raised the objection as 
to the assignments, and considerable discussion ensued, and it is 
said that, in the course of it, the plaintiff admitted the fact of 
an assignment. Hut this is scarcely correct. She stated that 
a paper had been executed to her brother, but never delivered, 
and that any other assignment was not absolute, but merely 
ns security. In truth, there was no proof, by admission or 
otherwise, of the execution of any assignment.

So far as appeared also, any assignment was subsequent in 
date to the commencement of the action.

In any case, the utmost effect that should have been given 
to the assignments, supposing them to have been proved, would 
have been to direct the case to stand over to enable the plaintiff 
to procure the consent of the assignees to become co-plaintiffs, 
or, failing their consent, to make them defendants.

The plaintiff was placed at a disadvantage in meeting this 
objection, which, as already stated, was not set up in plead
ing; and, no doubt, if that fact had been pointed out to the 
learned Judge, he would not have given effect to the objection
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without first giving flic phiintill* an opportunity of meeting it 
in any manner which she might be advised was proper.

As it was, a mistake was made, for which, no doubt, the 
plaintiff was to some extent responsible, but the defendants were 
not wholly blameless. The result was, that the case was sum
marily disposed of without trial.

In view of all the circumstances, the judgment should not 
stand. But all that can be done is to direct a new trial. This 
will not stand in the way of the plaintiff taking such steps as 
she may be advised to make the record complete by the addi
tion of proper parties in ease it appears that any such proceed
ing is necessary.

There should Ik1 no costs of the appeal, but the costs of the 
former trial should he costs in the action.

fiarrow, Maclarkn, and Magee, JJ.A., concurred.
Meredith, J.A.: The entanglements in which the appellant 

now finds herself in this ease have arisen mainly from her lack 
of knowledge of the practice of the law

If the ease had been wisely conducted it seems to me that it 
might very well have been finally disposed of. upon its merits, 
long ago, at much less cost than already has been incurred in it, 
with the merits of the ease yet wholly untouched by judicial con
sideration; and as she has chiefly herself to blame for the em
barrassments she is now involved in. Her claim seems to me 
to he a simple one, and one which might, and ought to. have 
been stated in a few words. It is that she has acquired the shares 
of the Birkheck Loan Company, which this Court in former liti 
galion considered were not covered legally by the company's 
mortgage in which they were comprised; and she seeks an ac
counting by the defendants in respect of them.

Her allegations respecting the mortgage of lands to secure 
payment to the company in respect of such shares and of the sale 
of the lands by a prior mortgage and payment into Court of the 
surplus moneys arising from such sale as well as of payments 
and overpayments on the stock, are but things incidental to an 
accounting in respect of such shares ; and the whole matter, one 
which a competent referee ought to be able to fatliom and dis
pose of, according to the very truth of the matters in contro
versy, speedily ami easily.

The defendants assert that the claim is frivolous and im
aginary, important only that it has long delayed and is still 
delaying the winding up of the company, and delaying it to the 
great prejudice of all who have real and substantial claims 
against it. But if that Is* so do not these things call rather for 
a final disposition of the claim upon its merits, than olwtruct- 
ing it; even though the obstruction he upon valid and proper 
legal grounds? As far as I can see, there has never been any 
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as that ; there was never anything like a judgment against which
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either party might appeal. Then, after many vicissitudes, the 
ease value for trial in May, 1911, and when the defendants first 
objected to a trial, of the merits, on two more or less technical

Meredith. J.A. grounds, namely : (It liecause of the winding-up proceedings 
which stayed all actions against the company without leave, and 
it was asserted that no leave hod been obtained, and (2) be
cause of a Chambers’ order staying all proceedings in this ac
tion until the costs of another action hail been paid : and it was 
asserted that such costs had not then been paid.

The appellant then, conducting her own case, as she had 
throughout—very unwisely because of her incompetence as a 
lawyer—answered that the leave had liecn given and the costs 
paid, as she could prove, hut not then ; and asked for a postpone
ment of the trial until she could do so; and that was aland to 
be done when tile defendants, firmly objecting, interposed an
other point and insisted upon the dismissal of the action.

This point was that the appellant had assigned absolutely 
all her claims in this action to a foreign corporation; and they 
produced that which purported to be a copy of such an assign
ment. The appellant did not deny that she had made an as
signment. but asserted that it was not absolute, hut only as 
security for money which she had borrowed to enable her to pro
secute this action. She also seems to have admitted making an
other assignment, hut asserted that as to it the assignees were 
bare trustees for her.

The learned trial .1 udge thereupon dismissed the action with 
costs, on the ground that the appellant had absolutely assigned 
all her rights in the subject-matter of this action. In that 1 
think lie erred; it is now firmly settled that a party cannot, 
against his will, la- nonsuited upon his opening of the ease 
merely ; that may la- insufficient to shew a good cause of action; 
but tile evidence may supply all that is needed ; and this case 
seems to me to have been i-specially one for adducing the facts 
upon oath ; the appellant being very plainly incompetent as 
counsel not only because of want of legal knowledge, hut lat- 
cauae taken possession of so engrossedly by it that she seems to 
be able to discern nothing else than that which seems to her to 
be its unspeakable righteousness.

1 repeat that the case is especially one in which a trial Judge 
should do all in his power to elicit the actual facts concerning it. 
There was really no evidence of any assignment by the appel
lant; and the admission was of assignments which still left in 
her the most substantial interest in this action.
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It did not appear when the assignments were ■' ; but, 
possibly, after the commencement of the action; but even if 
before 1 cannot think it was right to dismiss the action under 
the circumstances; it would, no doubt, be right to require the 
appellant to make the assignees parties to the action, within a 
reasonable time, so that one action should determine all things 
concerning the appellant’s claims; and, as to the other objec
tions the course which the trial Judge had determined to take was 
a reasonable one, as it did not appear that any notice had been 
given to the appellant that she would be met with these prelim
inary objections when she came down to a trial on the merits.

The postponement should have provided that in the mean
time the appellant should take such steps as would make any 
judgment pronounced binding on all outstanding interests in 
the subject matter of this litigation. The appellant is, 1 think, 
strictly entitled to a new trial, upon the terms 1 have mentioned 
as to outstanding interests.

But I venture to suggest to the appellant that she has had 
enough experience of her lack of knowledge of the law and 
practice of the Courts to call for the employment of a competent 
trustworthy solicitor—such as the Official —to con
duct her ease in the future and to bring it as soon and as cheaply 
as possible to a final disposition on its merits: and, to both 
parties, that, that being done, there be the usual reference, in 
cases such as this, to one of the several competent Referees of 
the Court, either here or in London, to hear and determine all 
tin* matters in controversy upon tin* merits in the usual 
manner.

1 have inquired of the learned County Court Judge be
fore whom the winding-up proceedings were taken and are now 
pending, who has informed me: (1) that although the appel
lant's claims were under investigation before him, no adjudi
cation from which there might lie an appeal was made upon 
them; that they were too indefinite and intangible for anyone 
among several who represented the as well as herself,
to present anything that might be so adjudicated upon; (2) 
that he gave leave to bring an action on the condition that the 
costs of a former action were paid within .‘10 days; and (3) that 
such costs were not paid within that time, hut have since been. 
He also informed me that some question as to his power to 
grant leave to sue did arise, owing to some changes in the wind- 
ing-up enactment.

The taxable cost of this appeal should, I think, be costs in 
the action to the appellant in any event; but there should be a 
set-off of costs now if any are now payable by the appellant to 
the respondents.
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Order for a new trial.
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BOHL v. CARON.

Quebec Court of Review, Lemieux, A.C.J., Pelletier and Cannon, JJ. 
January 4, 1912.

. Appeal (8 I B—15)—Right of appeal—BouNoyy action—Surveyor’s 
report—C.P. Quebec, 8 Edw. VI1. ch. 74. sec. <1.

A judgment in an action for boundary which dismine* a plea of 
prescription, sets aside the report of a surveyor, previously appointed, 
based on a prescriptive title, and appoints a new surveyor to make a 
fresh report, is an interlocutory and not a final judgment, and an 
appeal therefrom to the Court of Review can only lie taken in accord- 
nun* with the provisions of arts. 1202a and following (C.P. Que. 8 
Edw. VII. ch. 74, sec. (1).

[ Mercier v. Barrette, 25 Can. S.C.R. 94, specially referred to.] 

Appeal in an action of boundary.
Crepe au, Coté d- Joduin, for the plaintiff.
Perrault it1 Perrault, for the defendant.
Quebec, January 4, 1912. The opinion of the Court was 

rendered by
Li’mieux, A.c.j. Lemiecx, A.C.J. (translated) :—This is an action for bound

ary. The defendant by his plea declared that he was ready to 
settle the boundaries, but this according to his title deeds and 
his possession, and he pleaded that the lands of the plaintiff and 
the defendant had been for upwards of thirty years delimited 
by an old fence, which had been recognized by the parties as 
being the division line between their properties. By the same 
plea the defendant pretended to be the owner both by his title 
deeds and by prescription acquired through possession for thirty 
years.

Upon the demand of the parties, a surveyor was appointed 
as expert by the Court. He, without having received special 
instructions made an enquiry in regard to the possession which 
the defendant invoked, and also in regard to the establishment 
of the line which In* invoked. Witnesses for one side and the 
other were heard before the surveyor and their evidence was 
taken by writing, the parties being represented by their attor
neys. This consent by the parties to hear witnesses was valid, 
although the surveyor had received no instructions to make the 
enquiry.

Castonguay, the expert surveyor, made a report in writing, 
which was well reasoned and supported by a plan of the locality, 
and in his report he concludes that the defendant Caron has 
established public and uninterrupted possession for thirty years 
and he suggests fixing the boundary in the division line estab
lished by the old fence.

The report being made, the case was inscribed for proof and 
hearing on the merits, and the parties proceeded to hear evidence 
anew before the Court, on the question of possession and pre

scription.
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In the course of the hearing before the Judge, Custonguay 
testified that the proof of possession and prescription appeared 
to him so evident that lie had suggested to fix the boundaries as 
mentioned, that is to say, in the line established by the old fence, 
but he adds that if the possession or the prescription ought not 
to prevail or be admitted, his indication of the place where the 
boundary marks should be placed, according to the parties’ title- 
deeds was insufficient, as he had not performed all the necessary 
operations to enable him to say clearly when the boundary should 
be placed under the parties’ titles. His reason for having acted 
as he did was his conviction that the boundary should be fixed 
in accordance with the old fence.

The Court, by its judgment, set aside and dismissed the plea 
of prescription of the defendant Caron, with costs, on a ground 
of law of which Castonguay was unaware, and upon which, 
moreover, he was not qualified to pronounce, namely that pre
scription could not have been acquired against the plaintiffs 
who were minors during a portion of the time for which Caron 
had possessed.

The Court based itself on art. 2232, Civ. Code, which declares 
that prescription does not run, even in favour of subsequent 
purchasers against those who are not born or against minors.

The Court also held that Castonguay’s report was conse
quently illegal, condemned the parties to pay the costs incurred 
before the surveyor in equal shares, ordered the nomination of 
a new expert surveyor to indicate the place where the boundary 
between the properties of the parties should be fixed according 
to their title-deeds, and ordered the surveyor to make a report of 
his proceedings in order that the same might subsequently be 
adjudicated upon.

Caron, the defendant, appealed from this judgment </# piano, 
treating it as a final judgment.

If it is a final judgment the Court of Review has the right 
to enquire whether it is well or ill founded, in fact or in law 
On the other hand, if the judgment is only an interlocutorx 
judgment the Court of Review is without power and jurisdic 
tion to enquire whether the judgment is valid or ill founded 
In other words, the question which arises is whether the judg 
ment is a definitive judgment or an interlocutory judgment.

An interlocutory judgment according to the provisions of 
law which regulate the Court of Review, is, under 8 Edw. VII. 
ch. 74, sec. 4 (Que.), (art. 52o C.P.), one which decides in part 
the suit, or which orders the doing of anything which cannot be 
remedied by the final judgment, or which has the effect of un
necessarily delaying the trial of the suit.

Has the Court of Arthabaska, which dismissed the defend
ant’s plea of prescription with costs, and ordered the surveyor
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to measure the lands of the parties in order to determine I lie 
division line between the lands without taking the defendant’s 
possession into account and which reserved the question of ad
judicating subsequently upon the surveyor’s report as the rights 
might appear, rendered a definitive or an interlocutory judg
ment ?

A judgment is said to be interlocutory which orders the tak
ing of evidence on a preliminary enquiry in order to arrive at a 
final judgment but which precedes the adjudication on the 
grounds of the action or the final solution: art. 452, French 
('ode of Procedure. The final judgment is that which passes 
upon the grounds of the action.

It goes without saying that the judgment rejecting tin- plea 
of prescription has decided in part the suit. But can this judg
ment be remedied by the final judgment ?

In the ease of Archer v. Lor lie, 8 Que. L.R. 159, Chief Jus
tice Meredith, speaking in the name of the Court of Review, 
composed of Judges Meredith, Casault and Caron, said :—

Beside*, ns to the mere question of power, the Judge who renders
the final judgment, can reverse all interlocutory judgments.

This power of the Court has always been recognized and 
has never been questioned, especially since the judgment in 
liwiden v. Itorhon, 18 Que. S.C. 822, rendered by the Court of 
Review, Caron. Casault and Pelletier, JJ. In this ease Judge 
Pelletier gave a concise and learned dissertation in which he 
shewed how interlocutory differed from final judgments.

In the present case, can the judgment a quo be remedied by 
the final judgment. In other words can the Court which dis
missed the plea of prescription on the ground of suspension of 
prescriptive possession because of the minority of the plaintiffs, 
retract this judgment at the hearing on the merits and maintain 
the plea? We think we can reply in the affirmative, under the 
authority of the Itudden v. Rochon decision.

At the hearing on the merits the Court will have two distinct 
surveyor’s reports before it; that of Castonguay recommending 
specially and with the support of arguments the fixing of the 
boundaries in accordance with Caron’s possession, and the re
port of the new surveyor shewing the place where the boundary 
marks should be placed according to the title-deeds of the 
parties. The Court being more fully informed upon the subject 
will certainly be able, if it sees fit, to optate between one or the 
other of the reports, and the establishment of one or the other 
of the lines, and it can then easily maintain the plea of prescrip
tion if the circumstances or if new evidence permit it.

From this first ground we conclude that the judgment under 
appeal is an interlocutory judgment.
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The question of which judgment is final in matters of bound- QUE- 
ary lias often been discussed and settled. (. H

The Court of Review in Songster v. Lacroix, 14 Que. S.C. 89, mi2
Casault, Caron and Andrews. JJ., decided that the final judg- ----
ment in matters of boundary was that by which the Court, ac- |Vir* 
cording to the evidence or a surveyor’s report, ordered the plac- Caron.
ing or establishment of boundary marks at a determined spot. 
The proceedings subsequent to the homologation of the surveyor’s 
report establishing these boundaries are only proceedings in exe
cution of the judgment. Judge Andrews in his elaborate judg
ment refers to several decisions in the same sense.

Tin* Supreme Court of Canada in the case of Marier v. 
Bard tv, 25 Can. S.C.lt. 94. has also decided that the final judg
ment is that which orders the placing of the boundary marks.

Applying these rules which appear to us clear and indisput
able we easily conclude that the judgment a #//'<> is not final, lie- 
cause it does not order the placing or establishment of boundaries 
but only the measurement of the properties by the surveyor, who 
is to make a report upon which the Court will adjudicate at a 
subsequent date, by deciding to place tin- boundary marks ac
cording to the report.

If the judgment under appeal is an interlocutory judgment 
we have no power or jurisdiction to maintain or reverse it, be
cause the law says imperatively that an appeal to the Court of 
Review from an interlocutory judgment, must be taken within a 
fixed delay and with a Judge’s permission, which permission was 
not obtained in the present case. (1202a C.P., 8 Edw. VII. eh. 
74, sec. fi.)

The respondent did not raise the question of jurisdiction. 
We decide, therefore, as the Supreme Court lias done in several 
cases where, as in the present case, it raised the question of 
jurisdiction itself, cx proprio moiu, that the appeal should he 
dismissed each party paying its own costs: 1 Cassels’ Supreme 
Court Digest, vvrho “Costs,” No. 98.

Appeal dismissed.
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SCHOOL MUNICIPALITY of the City of St. Cunegondc of Montreal 
(plaintiff) v. The MONTREAL WATER AND POWER CO. 
(defendant).

Quebec Superior Court, Laurendeau, ./. March 8. 1912.

1. Schools (8 IV—74)—Right <if school corporations to tax—Muni
cipal ASSESSMENT MOLL ON BASIS—R.S.Q. 1909. ARTS. 2521, AND
28.16.

The law relating to public instruction (arts. 2521 ami follow
ing. R.S.Q. 1909), in declaring that the valuation of property made 
by the municipal authorities shall serve as the basis of the assess
ments to bo imposed by school corporations (art. 2836) does not 
thereby authorize school corporations to tax all property valued in the 
municipal roll.

2. Schools (§ IV—74)—Wiiat property liable for school taxes—Real
ESTATE—R.S.Q. 1909, ART. 2521, SLU HECH. 16 AND 16.

School corporations cannot tax all property valued in the municipal 
roll but only so much of such property as they may tax under the 
law of public instruction, i.e., that which constitutes “real estate” 
under that law (art. 2521, purs. 15 and 16).

3. Taxes (glEl—52)—What taxable—Pipes of a waterworks com-

Pi|H*s of a water company laid in the publie streets are not “real 
estate" within the meaning of the law of public instruction, and arc 
not liable to school taxes.

\Rcll Telephone Co. v. Corporation of Ascot, 16 Que. S.C. 436, 
disapproved.]

statement Action by n school municipality to recover school taxes from 
defendant water company which raised a defence of exemption. 

The action was dismissed.
Cordeau <(• Bisson net, for the plaintiff.
White <(: Buchanan, for the defendant.

Laurendeau,j. Laurendeau, J. (translated):—The defendant is the owner 
of a large water system situated in the city of Montreal and the 
neighbouring municipalities. The former water system of the 
town of St. Cunegondc was leased by the defendant under an 
emphyteutic lease and now forms part of their system. For 
the purposes of tin* present case the defendant must he consid
ered the owner of the leased system. The school municipality, 
plaintiff, comprises rather more than the territory of the former 
town of St. Cunegonde, and only contains within its limits 
water pipes laid in the public streets and forming part of the 
water system.

Upon the valuation roll prepared and homologated by the 
city of Montreal, these water pipes are described as such 
(“water mains”) and are valued as buildings at a sum of

The plaintiff claims the sum of $4,190.13 for school taxes 
which it has imposed upon these pipes for the years 1908, 1909 
and 1910. In imposing these taxes it made use of the city of 
Montreal’s roll.
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The defendant pretends that these pipes are exempt from 
taxes for a period of twenty years under the contract of lease 
which it entered into with the town of St. Cunegonde on Sep
tember 4. 1891 ; that moreover these pipes are not taxable 
property because school taxes can only be imposed on land and 
these pipes are placed under ground in public streets belonging 
to the municipal corporation and which arc by law exempt from 
taxes.

The questions to be decided are as follows :—
(1) Are the pipes exempt from taxes under the contract of 

September 4, 1891 ?
(2) Does the law in obliging school corporations to make use 

of the municipal valuation roll as the basis for the imposition 
of school taxes authorize them to impose taxes on all the prop
erty which is valued in the roll ?

(3) Are the pipes in question taxable property under the 
circumstances !

The contract of September 4. 1891, only grants the defend
ant ext from municipal taxes. There can be no ques
tion of school taxes because the plaintiff was not a party to the 
contract. This pretension of the defendant is therefore ill 
founded. It should be remarked that the parties to the con
tract, namely, the defendant and the town of St. Cunegonde, 
did not. when they stipulated for the exemption of taxes in 
favour of the defendant, recognize that, under municipal law 
generally, water pipes are not taxable property ; but this clause 
of exemption was only inserted in the contract because the 
charter of the city of St. Cunegonde which was then in force 
(.">:{ Viet (Que.1 ch. 70, sec. 502 . granted to the latter the 
power to impose and levy a tax “upon all gas pipes or others 
and their accessories whether placed over or under the soil.”

The plaintiff is governed by the law of public instruction 
(92 Viet. (Que.) ch. 28, now articles 2521 to 3051 R.ti.Q. 1909). 
It can, therefore, only impose and levy taxes which this law 
authorizes. Article 283(1 R.8.Q. 1909, it is true, declares that 
the valuation of property which has been made by the order of 
the municipal authorities shall serve as the basis of the assess
ments to be imposed by school corporations ; but this is no reason 
for saying that school corporations have the power to impose 
taxes on all property which is valued by the municipal authori
ties, since the various municipal laws differ among themselves 
and often differ from the school law as regards the power to 
tax.

In virtue of section 361 of the charter of the city of Mont
real all immovable property situated within the limits of the 
city is subject to taxation, with certain exceptions. Under the 
school law there is only real estate which is subject to taxation,
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(article 2521, paragraph 16). We shall have occasion to define 
the sense of the words “real estate” in answering the third 
question.

The same section 361 of the charter of the city of Montreal 
says, that “Immovable property comprises lands, buildings 
erected thereon, machinery or other property so fixed or related 
to any building or land, as to form a part of the realty and 
also all pipes, poles, wires, rails, tunnels and other constructions 
and apparatus of every nature used in connection with the 
generation or distribution of power, light, heat, water, electricity 
or for traction purposes whether any of the same be constructed 
or placed upon, over or under property, streets, highways or 
elsewhere within the limits of the city.”

It is under this provision of the charter that the defendants’ 
water pipes have been included in the roll and valued at the 
sum of $376,000.

If no valuation has been made by the order of the municipal 
authorities, or if the valuation roll cannot be obtained, the 
school commissioners are to cause a valuation of the real estate 
(in the French version) of the municipality to be made (article 
2840, R.S.Q. 1909). And article 2854 adds that the roll pre
pared by the commissioners shall serve as a basis for the collec
tion roll for the school taxes until the municipal or school 
authorities have made another according to law.

School corporations can therefore only tax real estate. If 
the municipal roll contains other property which may be im
movable but which is not real estate it must be left aside.

Strange to say there is no article in the law of public instruc
tion which says expressly upon what property school corpora
tions may impose taxes.

Article 283G says that the valuation of property which has 
been made by order of the municipal authorities shall serve as 
the basis of the assessments to lie imposed by school corporations.

Rut there is no definition anywhere of the word “property” 
contained in this article.

Article 284U declares, however, that if the municipal cor
poration has not made a roll or if it cannot he obtained by the 
school corporation, the latter shall itself make a valuation roll 
of the real estate (French version) of the municipality; and 
article 2854 adds that this roll serves as the liasis for the collec
tion for the school taxes.

We must conclude, therefore, that taxes can only be imposed 
on real estate situated in the municipality and the word “prop
erty” in article 2836 means real estate.

What do the words “real estate” mean! Paragraph 15 of 
article 2521 defines them as follows: “The words ‘real estate’ 
‘land,’ or ‘immovable’ mean all lands possessed or occupied by

.
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one person or by several persons jointly and include the build
ings and improvements thereon.”

Paragraph lb of the same article declares that the words 
“taxable property” mean the real estate liable for school taxes.

We now require a definition of the word “lands” (pro/)/'/'//, 
foncière) which the law does not give. In the definition given 
by paragraph If) the word “land” (terrain) has a larger and 
more extended sense than its natural sense while the word “im
movable” has a more restricted sense. In defining the words 
“real estate” by the word “lands” nothing new is said.

In speaking of property exempt from taxation in article 
2733 the words “proper/// belonging to His Majesty,” “prop
er/,!/ belonging to the government,” etc., arc used.

In article 2734 the words “real estate” are used; in article 
2736 the words “land” and “parcel of land” are used to desig
nate the same thing; in article 2890 the word “properties”; in 
articles 2891 and 2892 the words “immovable property” and 
“real estate”; in article 2893 the words “immovable property*'; 
in article 2897 and 2898 the word “property”; in article 2888 
the word “immovables”; in articles 2885 and 2887 the word 
“lands”; in article 2731 the words “taxable property” are used 
to express the same thing.

In order to detine the qualifications of an elector, article 2642 
says that the elector must be the proprietor of “real t stall " 
or of a building constructed upon land belonging to another and 
must be entered as such upon the valuation roll. By article 
2639 the same qualification is required for school commissioner 
or trustee. In article 2856 for the qualification of valuator the 
words “immovable property” arc used.

This nomenclature shews that the legislator has not been 
particular in the use of words. But we must give the same 
meaning to these different expressions and return to the inter
pretation of the words “real estate” (hicn-fonds) or land 
(propriété foncière) which the law does not give.

The English version of paragraph 15 of article 2521 reads as 
follows:—(The learned .Judge then quotes the. English text 
given above).

The French text reads as follows:—
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"Le* mots biens-<fonds,’ ‘terrain* ou ‘immeuble.* désignent toute 
propriété foncière possédée ou occupée par une seule personne, ou par 
plusieurs personnes conjointement, et comprennent les constructions et 
améliorations qui s'y trouvent."

The English translation is not a happy one and throws no 
light on the subject. Nothing in the law indicates how the 
valuation roll prepared by the school corporation should he 
made in so far as concerns the entry upon the roll and valuation 
of real estate. Arc they to value the land and buildings separ
ately ?
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The only articles which can guide us on this point are arti
cles 2(542 and 2639 where it is said that an elector and school 
commissioner to he qualified as such must he proprietors of real 
«-state or must he the proprietors of a building upon land be
longing to another and must be entered ns suck upon the valu
ation roll. For the interpretation of these two articles it is 
therefore necessary that the buildings should be valued on the 
roll separately from the land.

Are buildings or houses real estate or land, and consequently 
taxable property? If we reply in the negative the proprietor 
of a building, etc., built upon the land of another would pay no 
taxes while he who was the proprietor of the land and building 
would pay taxes on both in this sense that the land which is 
built uiion would be valued at a higher sum than if it was not 
built upon. The elector and school commissioner or trustee 
who are only owners of buildings will also not pay taxes.

We must therefore conclude that buildings, houses, etc., 
must be entered on the valuation roll and valued separately 
from the land upon which they stand and must be considered as 
taxable property. I think, moreover, that buildings, etc., are 
real estate within the meaning of the definition of thes«- words 
in paragraph 15 of article 2521. This section says that the 
words “real estate” “land” or “immovable” mean all lands 
and include buildings and improvements thereon. In the sense 
which I give to it this paragraph should read as follows: “The 
words ‘real estate,’ ‘land’ or ‘immovable’ mean all lands and 
mean also the buildings and improvements thereon.”

By “real estate” or “lands” we must understand the land 
itself or the buildings, bouses or improvements erected upon 
the land.

Arc the defendant’s water pipes real estate or lands within 
the meaning of the school law? These pipes arc placed in the 
ground beneath the highways in the city of Montreal. The 
defendant is not proprietor of the streets where these pipt-s are 
placed. It only has the privilege of keeping these pipes where 
they are, of replacing them, or of laying them in new streets in 
order to furnish water to persons living in a certain territory. 
It only has the use of the streets for this purpose. It has not 
even acquired the ownership of the soil upon which the pipes 
lie. It has furthermore no interest in the soil. Nor ean these 
pipes be considered as forming part of the soil. If they were 
they would then form part of land which was not taxable.

The nature of the rights which the defendant possesses is very 
difficult to define. Arc they real rights, immovable rights, im
movables? It is possible; but this is not sufficient. These im
movables must be real estate according to the school law. As 
these pipes are not lands they must be considered as buildings
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or improvements according to paragraph 15 of article *2521 il 
we wish to recognize them as taxable property.

I do not think that the legislature wished to comprise water 
pipes or gas pipes laid under public streets in the words “build
ings and improvements.” There is not a word in the school law 
which enables us to give such a broad interpretation to these 
words. Laws relating to taxes must be strictly interpreted and 
the power to tax must be clearly expressed in the law.

The defendant's pipes are not. therefore, under the circum
stances taxable property and 1 dismiss the action.

I consider I should review briefly the authorities which were 
cited before me and others which I have consulted myself. 
Although we should not reason by analogy in such a case it i* 
not without interest to compare different municipal laws.

The old Towns Corporations Act (articles 4178 and follow
ing of K.S.Q., 1SS8) contains no enumeration of taxable pro
perty because under this law (article 4538) a town corporation 
can only impose those taxes which are specially provided by its 
special charter.

The Cities and Towns Act (Que.), 1903 (articles 5730 and 
following. R.S.Q., 1909) allows taxes to be imposed on every 
immovable situate in the town, but it gives no definition of the 
word immovable.

Hut it must be noticed that in most of the special charters 
which have been granted to a large number of towns for which 
these acts form the common law. there is a special clause allow 
ing the taxation of pipes, poles, etc., of telephone, telegraph or 
water companies or the taxation of the company itself at a rate 
of so much a pole or according to its business.

The Municipal Code presents the closest analogy with the 
school law. Article 709 says that all lands or real estate situ
ated in a local municipality are taxable property. Article 719 
adds that the actual value of taxable real estate includes the 
value of all buildings, factories or machine f* erected thereon 
and of any improvements which have been made thereto.

Then section 17 of article 19 says the term “taxable pro
perty” means the real property subject to taxation: and section 
24 of the same article declares that the words “real estate” or 
“land” mean all land or parcels of land in a municipality 
possessed or occupied by one person or several persons con
jointly and include the buildings and improvements thereon.

There is practically no difference between the municipal law 
and the school law.

The exemption from taxes which article 615 of the Municipal 
Code (Que.) allows municipal corporations to grant to water 
companies cannot make us conclude that water pipes are tax
able property. It may happen, as is nearly always the case,
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that such com pa nies own lands or ImihlingH situated within the 
limits of the municipality and which would certainly In- tax- 
able. There is also a commercial or business tax to which these 
companies might be subject.

The Honourable Mr. Justice White has decided, however, in a 
ease of the Bell Teh phone Company v. The Corporation of Ascot, 
1(1 Que. H.<\ 430, that poles and wires, etc., of the telephone 
company placed in streets are immovable by nature and are tax
able property in the meaning of article 709 of the Municipal 
Code.

At page 442 of the report the Honourable Judge speaks as 
follows

l ndouhtedly movable tilings, which have Imvoiiip immovable by 
reason «if their having become attached to real estate, would become 
taxable as real estate, as a part of the real estate to which they are 
attached..........................

We liidd therefore, that tlie<e poles ami wires, erected as they have 
lieen, to be real estate by reason of their being erection* or improve
ments upon the parcels of land, which ........... have obtained
the right to possess ami occupy; and as such, taxable within the 
limits of the local municipality in which they have lieen erected, i.e., 
they arc real estate by their nature, in the same way as other im
provements erected upon land or real estate.

1 cannot accept this reasoning for the reasons which 1 have 
given above. That Honourable Judge bases his opinion chiefly 
on some American decisions which he cites. lint these American 
decisions, which Ï have verified, are based upon special statutes 
which clearly enough grant to municipal corporations the right 
to impose taxes on water pipes or poles and telephone wires, etc.

The Honourable Judge also bases his opinion on the decision 
in the case of The Cily of Hamilton v. Bell Tdcphom Co., 25 
O.A.H. 3fil. That decision does not apply in the present case. 
In that case it was simply a cpiestion of deciding whether the 
pipes and poles of a telephone company situated within the 
limits of a territory could be valued separately and inde
pendently from the buildings, machines ami other apparatus 
of the company situated outside the territory, lu that judg
ment there is an affirmation that these pipes and poles, etc., an* 
immovable (“real property and estate”), but it must lie noticed 
that the law of Ontario differs considerably from ours.

In the case of Sherbrooke Has <(• Wall r Co. v. Town of Sher
brooke. 1Ô L.X. 22. the Honourable Mr. Justice Tait decided 
that the pipes of a water company are immovable and subject to 
taxation. Vnder the charter of the city of Sherbrooke (39 
Viet. cli. 50, see. 30), the city 1ms the power to impose taxes on 
lands, city lots, and parts of city lots, whether buildings exist 
on them or not, with all buildings and constructions erected 
thereon. In that ease the defendant was owner of lands and
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buildings and in addition of pipos laid in the afreets across the 
town. Tlie Court decided that the lands, Imildings and pipes 
placed beneatli the streets formed one whole and that this 
whole was taxable property.

Although that ease is very different from the present one it 
may still he doubtful whether the Court of Appeal in view of 
the decision which it has rendered in the ease of Tin Town of 
Wrstmount v. Tin Montreal I/iyhl, Ural it- fow<r Co., 2b Que. 
K.B. ‘244, would confirm that judgment, at least in so far as it 
relates to pipes. In this latter case the Court of King's Bench 
decided that the town of West mount had not, under the pro
visions of its charter which allowed it to impose taxes on lands, 
town lots or parts of lots with all buildings and constructions 
thereon erected, the power to impose a tax upon the posts, pipes, 
etc., placed in the streets of the town by the Montreal Light, 
Heat & Lower Company. Nevertheless, in this case, the Mon 
treal Light. Ileat & Power Company was in possession of the 
ground upon which the poles, pipes, etc., were placed as was the 
case in the case decided by Judge White and Judge Tait. The 
Supreme Court confirmed this judgment of the Court of Appeal: 
Town of \Vc8tmount v. Montreal Liyht, fîrat it- Cower Co. 
(1911), 44 Can. S.C.R. :tti4.

The ease of Consumers Gas Co. v. City of Toronto, 27 Can. 
K.C.K. 45fi, has also been cited to me. The plaintiff in that case 
had laid gas pipes in and under the streets of the city of Toronto 
and the Court decided that these pipes, etc., were immovable 
property subject to taxation. But it is well known that the law 
of Ontario is very different from ours. Under that law all 
property movable and immovable is taxable unless there is an 
exception in the law.

In the case of the Metropolitan Railway Co. v. Fowh r, 11892] 
A.C. 4P>. it was decided that a tunnel built by a railway com
pany under public streets could be taxed. But in that cast* the 
company which was authorized to construct the tunnel had the 
power to acquire and make use of the subsoil of the streets as 
well as to acquire from private parties parts of the subsoil if 
necessary for the construction of the railway. The Court con
sidered that as the company had the right to acquire and make 
use of th<‘ subsoil of the streets as well as to acquire from 
private parties certain portions of land it had something more 
than a privilege of constructing a tunnel and that it had an 
interest in the land upoh which the tunnel was built. And in 
that ease Lord llerschell expressly declared that the company’s 
tunnel could not be taxed if the company had not an interest 
in the land under which the tunnel was built, but only had the 
privilege of building the tunnel.
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In tlio case of Chelsea Water Works v. Bowtey, 17 Q.H. 358, 
the English Court of Appeal decided that a water company 
which had power to lay pipes in streets was not subject to the 
tax imposed on lands because the right given to the company 
was to lay pipes on the lands of another and that the simple 
right of laying pipes in the ground could not tie considered as 
land.

In the case of The Queen v. East London Water Works, 
18 Q.I3. 705, it was decided that a water company, whose pipes 
and other apparatus were laid under the street, should pay the 
tax as occupant of the land ; hut this decision is based upon a 
special statute which allows a tax to be imposed “upon all per
sons who shall inhabit, hold, occupy, possess or enjoy any land, 
house, shop, warehouse, cellar, vault, or other tenements or 
hereditaments within any of the streets, squares, etc., of the 
district.”

Action dismissed.

Re CANADIAN ANTHRACITE COAL CO. and McNEILL.

Mini In Slip nine Court, Harvey, G'../., a ml Seal I. Brel;, Slmirt anil 
Simmon*, JJ. June 22, 1912.

1. Laxiu.ord am» tenant (gill A—44«) — Knurrs of parties on termina
tion AS TO IMPROVEMENTS—CONSTRUCTION OF LEASE—RENEWAL.

Where a lease of a coal milling property provides that, at the ex
piration of tin* term, the value of the improvements added to the pro- 
perty by the lessee, in the way of plant, machinery, mining appliances 
and other betterments, shall be appraised with reference to the amount 
and character of the work which they were intended to perform and 
will lie able to perform when and after the appraisement is made, 
and. upon the expiration of the term, a new lease is made, whereby 
that appraisement is waived, and it is provided that, upon the ex
piration of the term granted by the new lease, the lessor shall pay 
to the lessee, on appraisement, the value of the improvements added 
to the property by the lessee, in the way of plant, machinery, mining 
appliances, and other betterment», etc., during the period of the for
mer lease as well as of the new lease, hut that no slope, shaft, tunnel, 
gangway, breast, manway, airway, support, work, or fixed apparatus, 
constructed, made or used underground, shall Is* considered improve
ments or betterments so as to In* subject to valuation and payment as 
aforesaid, except such as shall lie of actual value to the lessor in the 
future operation of any such slope, etc., at the expiration of this lease, 
the word “operation" must 1m* taken to mean the o|N*ration of the 
mine by the use of such sto|>e. etc., so that all elopes, etc., which are 
of use for the future ojieration of the mine, are to be considered ns 
improvements and to In* appraised at their value us improvements 
added to the property, which means the property as leased, and not ns 
returned to the lessor, so that those slopes, etc., which are simply 
the result of taking out coal, will probably have added nothing to the 
value of the property, but will rather have depreciated it. by reason 
of the removal of mal of greater value than the oust of their con
struction ; and for the purpose of the appraisement the two terms of 
the tenancy may In* treated as one continuous term, and the pro|»erty 
to In* considered ns being affected by improvements may In* taken as it 
existed at the commencement of the first lease.



4 D.L.R. | Rk Can. A nth. Cu.m, Co. and McNeill. 78.1

Stated case Huhmittvd by arbitrators in respect of the ap
praisal of the value of improvements made by the lessee of a 
mining property payable by the lessors at the termination of the 
least-.

R. H. Bennett, K.C., for the H. W. McNeill Company, lessee.
A. II. Clarke, K.C., for the Canadian Anthracite Coal Com

pany, lessors.

The judgment of the Court was delivered by Hahy ky. C— 
The 11. VV. McNeill Company was lessee from the Canadian 
Anthracite Coal Company of certain coal lands, for the period 
of nearly 20 years, from 1802 to 1911. under two successive 
leases. Under the first lease it was provided that, at the expira
tion of tin; term, “the value of the improvements added to the 
property by the lessee in the way of plant, machinery, mining 
n s, and other betterments,” should be appraised “with
reference to the amount and character of the work which they 
were intended to perform and will be able to perform when and 
after the appraisement is made.”

When the new lease wits made, at the expiration of the first 
term, the appraisement became then unnecessary, and the 
following provision wus made: —
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It is further understood and agreed between the lessor and lessee 
that. U|M)ii the expiration of the term hereby demised, the lessor shall 
pay to the lessee, on appraisement, the value of the improvements 
ad(h‘d to the projK-rlv by the lessee, in the way of plant, machinery, 
mining applianees, and other betterments, etc., during the period 
covered by that certain lease between the part ies hereto of the property 
hereinbefore described, dated the 13th December, 1802, as well as 
during the continuance of this lease; both parties hereto waiving the 
appraisal of improvements to lie made under and at the determination 
of said lease of the 13th December, 1892, the value of the said im
provements to be appraised with reference to their value at the time 
such appraisement is made.

On the appraisement by the- arbitrator appointed under the 
provisions of the lease, the lessee contended that it was entitled 
to receive “the actual value to the lessor of any stope, shaft, 
tunnel, gangway, breast, manway, airway, support, work, or 
fixed apparatus, in the future operation of any such stope, shaft, 
tunnel, gangway, breast, manway, airway, support, or fixed 
apparatus;” while the lessor contended that it is not required 
to pay for anything underground except such fixed apparatus 
as shall be of actual value to the lessor in the future operation 
of any stope, shaft, etc.”

The arbitrators, being in doubt, have, under the provisions 
of the Arbitration Act, stated a case for the opinion of the Court, 
as to which contention is correct: also as to whether, if com
pensation is to be made as contended by the lessee, it is to be 
extended to any stope, shaft, etc., constructed during the term 
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of the» first lease; and also, in so far as, if at all, it is a question 
of law, what is the basis upon which the value should be appraised?

It is urged on behalf of the lessor that the expression “ improve
ments addl'd to the property" includes only such things as are 
brought on the property from outside, and cannot include passage
ways, in other words, holes, which are simply the result of some
thing being taken away, and that this view is supported by the 
class of things specified, “plant, machinery, etc.,” as well as 
by the use of the word “improvements” in other parts of the 
lease, and in the first lease in this connection.

There would seem to be much force in this contention, were 
it not for the fact that the second lease contains a clause in effect 
declaring that slopes, shafts, etc., on conditions specified, are 
to be considered as included in the term “improvements.” The 
clause follows the one I have quoted as to appraisement and 
is as follows:—

Provided, however, that no stope, shaft., tunnel, gangway, breast, 
manway, airway, support, work, or fixed apparatus, constructed, made, 
or used underground, shall lie considered improvements or betterments 
so as to lie subject to valuation and payment as aforesaid, hut the 
same shall In* considered as the property of the owners of the land, 
except such as shall he of actual value lo the lessor in the future o|iern- 
tion of any such sto|ie, shaft, tunnel, gangway, breast, manway, air
way, support, work, or fixed apparatus, at the expiration of this lease, 
in which ease they shall lie appraised as herein agreed.

It seems clear from this proviso that "slopes, shafts, etc.,” 
are, under certain conditions, to be treated as included within 
the term “improvements” and to be appraised and paid for; 
but what the conditions are is not so clear. It is a little difficult 
to understand what is meant by the of any such
stope, shaft, etc.” It is admitted that ‘ s, shafts, gangways, 
breasts, and manways” are passageways made by the removal 
of coal, and they might be said to be “operated” if coal were 
being removed from them, but a “tunnel,” it is said, is a passage
way from one scam of coal to another through some other sub-

An “airway,” as the name indicates, is for the passage of 
air, and might not be through coal ; and “operation,” in the 
sense suggested, could clearly not apply to a “support, work, 
or fixed apparatus.” Some other meaning must, therefore, have 
been in the intention of the parties, and the only interpreta
tion which seems justifiable so as to give any effect to the clause 
is, that the word “operation” is used loosely and in reality refers 
to the operation of the mine by the use of “such , shaft, 
etc.” With this interpretation, it would follow that all "stopes, 
shafts, etc.,” which are of use for future operation of the mine, 
are to be considered as improvements and to be appraised as 
such. It is contended by counsel for the lessee that they arc
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to be appraised at their actual value to the lessor for future 
operations.

C'ounsel for the lessor objects that the lease does not call 
for an appraisement on any such basis; that they are not to 
be appraised at all. unless they arc* of actual value for future 
operations, but that it does not follow that they are to be ap
praised at such actual value. It is quite conceivable that the 
coal that stills remains in the mine can be mined only through 
and by means of the “slopes, shafts, etc.,” now in existence, 
and that it is of such value as to justify an expenditure equal 
to the lessee’s cost of making the “stopes, shafts, etc.,” to obtain 
access to it.

How, then, could their actual value for future operations be 
determined? Would it be by what it would have cost the lessor 
to construct them? If so, is it to be assumed that the passage
ways are to be constructed through soil, coal, or rock? Because 
the cost would greatly differ. It may be said that it is not neces
sary to assume anything, but the conditions should be taken 
as they actually existed. In that case the lessor, in making the 
excavations, would take out the coal, which, from the fact that 
the lessee has taken it out and paid a considerable royalty for 
the privilege of so doing, was quite clearly of greater value than 
sufficient to pay the cost of all the work, which leads the lessor 
to argue that tin1 value of the coal taken out of any “slope, 
shaft, etc.,” should be deducted from its cost in lixing its value 
for the appraisement. The result of that would probable be 
that the passageways, which are the result of taking out coal, 
would have no appraisable value, though the passages which 
are not the result, but are for the purpose, of taking out coal, 
might and probably would have some appraisable value.

The lessor’s counsel points out that to pay the actual value 
for future operations might compel the lessor, after having allowed 
the lessee to sell the coal, to pay the lessee all the cost of having 
mined it, which it has already received from the price of the 
coal sold. Such a result could surely not have been intended; 
and it appears to me that the terms of the lease furnish the basis 
of valuation; and, adopting that basis, no such result as last- 
mentioned could follow. While the slopes, shafts, etc., are to 
be appraised, such appraisement is to be at their value as “im
provements added to the property:" and I can see no ground, 
in view of the clear terms of the second lease, for any distinction 
between those made under the first lease and those under
the second.

The definition, applicable to the present use of the word 
“improvement,” given by Murray’s New English Dictionary, is:

An act of making or liceoming better; a process, change, or addi
tion by which the value or excellence of a thing is increased; that in 
which such addition consists, or by which anything is made better.
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In so far as these “«topes, shafts, etc.,” increase the value 
of the property, they are improvements, and their value as such 
improvements is the amount of such increase; but—and this 
appears to be where the whole importance is—“the property” 
which is referred to in the lease is not the property which is 
now returned to the lessor, of stopes, shafts, etc., form
a part, but is the property which was leased, and it is the im
provements added to that property which are to be appraised, 
and the value of which is to he paid by the lessor to the lessee.

In an ordinary lease the property leased remains constant, 
and is returned in the same condition as received, but the present 
lease, while such in name and in effect, sells as much of the 
property stated to be leased as the lessee can remove during the 
term. It may quite be that the value of the stopes, shafts, etc., 
to the lessor, is very considerable, for the purpose of obtaining 
the remaining coal, or, in other words, for future operations; 
but it does not thereby follow that they have increased the value 
of the property leased so as to have any value as “improvements 
added to the property.”

In fact, it is quite probable, and, as far as anything occurs 
to me, would seem to be the fact, that those which are simply 
the result of taking out coal have added nothing to the value, 
and that in fact the property has been depreciated in value by 
their creation, by reason of the removal of coal of greater value 
than the cost of their construction. There may be other things 
specified, such as tunnels, supports, fixed apparatus, etc., as 
well as stopes, shafts, etc., made in development work in advance 
of the mining operations, as required by the terms of the lease, 
the creation or construction of which have enhanced and not 
depreciated the value of the property. If so, they are to be 
appraised at their value as improvements, that is to say, at the 
amount by which they have increased the value of the property 
as it existed before they came into existence, and to which, accord
ingly, they have been added.

I have said that no distinction is to be made between the 
works created under the first lease and those created under the 
second. I mean by that, that they are to lie included and ap
praised in the same way, though, of course, the property which 
was leased by the second lease was not the same as that leased 
by the first lease, and in fact included the “stopes, shafts, etc.,” 
then in existence. Rut, for the purpose1 of the appraisement, 
the two terms may be treated as one continuous term, and the 
property to be considered as being affected by improvements 
may be taken as it existed at the commencement of the first 
lease.

By the terms of the lease above-quoted, the improvements 
are to Ik* appraised with reference to their value at the time such 
appraisement is made; and, though they might have had a

6^24
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value ns improvements when made, if they have ceased to have 
such value at the time of appraisement, they will he disregarded. 
They should not, however, be taken as a whole, hut should he 
treated as divisible; and any stupe, shaft, etc., which increases 
the value of the property leased, should he paid for at the value 
of such increase, and of any that do not so increase the value 
should he disregarded.

Declaratio n accordi ugly.
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STONE v. CANADIAN PACIFIC R. CO. ONT.

Ontario Court of Appral. Mosn, C.J.O., Harrow. Mactarcn, Meredith, and C. A.
Magee, JJ.A. April 4. 1912. 10,2

1. Master and servant ( § 11 C 2—199)—Liability of railway company AnriT" 4
—Contributory negligence of servant—Coupling cars. ‘

It is contributory negligence for a brakesman, while standing with 
one foot on a loose step on the side of a box car 0% inches below the 
bottom thereof, and with one hand holding a rung of a ladder on the 
side of the ear 14 inches above the bottom of the car. to attempt to 
open the coupling device by working the lever that operated it, the 
end of which was about 15 or 1U inches from the side of the car.

2. Trial (g IIC8—146)—Negligence of railway—Questions for jury.
Where the jury omitted to answer a direct question submitted to 

them on the trial of a railway employee's action against the railway 
for (lainages for negligence causing personal injury as to whether there 
was negligence on the part of the plaintiff or of the defendant com
pany or of both, their negative answer to another question ns to 
whether the car was reasonably safe for the employees, which latter 
question was not directly pointed at the alleged defects leading to 
the injury, is not alone a finding of negligence and is insutlicient 
to support a verdict for plaintiff.

3. Carriers (gIVA—51 Sft)—Governmental control—Equipment of
freight < xits—Foreign cars interchanged—Railway Act,R.S.C.
1906. en. 37. sec. 264.

Sub-see. 5 of see. 264 of the Railway Act which requires “all l>ox 
freight cars of |a railway I company" to he equipped with outside 
ladders on the ends and sides thereof, applies only to cars owned by 
the defendant company and not to those of a railway company oper
ating in the United States, that were received by the defendant in in
terchange of trafliv under sec. 317 of the Railway Act.

4. Master and servant (gIIC2—199)—Contributory negligence—Ab
sence oe ladder from end of foreign railway cab—Statutory 

condition.
A verdict for the defendant should be directed where the evidence 

shews that the plaintiff, a brakesman in the former's employ, re
ceived an injury ns the result of his own carelessness while attempting 
to couple cars, and not ns the result of the absence of a ladder from 
tlio end of a car that, in the interchange of traffic, under sec. 317 of 
the Railway Act. was received by the defendant from ami was owned 
by a railway company operating in the United States, which was not 
shewn to be under any obligation, statutory or otherwise, to maintain 
ladders on the ends as well as the sides of its liox freight cars.
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5. Carriers (8 III J—4K«|) — KgripMKNT or korkiux freight cars—Rail
way Avt, ll.s.c. llino, en. M7. skc. 2«1.

Notwithstanding Unit *»•<•. 2t»l (I) of tin* Rail way Act requires every 
railway com jinny to jiroviile cars with conjilers nmpling l»y impact, 
that can Ik- uncoupled wit limit the necessity of men going la-t ween 
the ends of cars, the fact that a car, which in the interchange of 
trallie, under ace. .**17 of the Railway Act was received from and was 
owned hv a railway com jinny operating in the United States, had 
an ojH-rating lever on it- coupling device which was shorter than those 
on cars owned hy the defendant, is not a defect so as to render the 
defendant lialde for injuries sustained hy a brakesman while attemjit- 
ing to eoii|de it. since cars with short levers were constantly being 
received and jiassed in the ordinary course of inspection.

(I. MaHTKK AND HKRVA.NT (8 IK' -—I hi))—CoMKIBl'TOMY NEGLIGENCE— 
Cot'I’Ll Mi VARH.

The fact that a Imix freight ear was not e«|iiij»|M‘«l with ladders at 
the ends as required hy sub-see. .*> of see. 2414 of the Railway Act. will 
not render a railway com jinny liable for injuries sustained by a ser
vant while attempting to coujile cars, where the absence of such ladder 
was not the contributing cause of such injury.

7. Xegliuexcb ( 6 I A—1 )—Bah in ok action—Aiinkxvk ok xkgi.iu me ox 
I'AKT OK IIKKKXIIAXT.

A verdict for the plaintilf for injuries reeeived while in the employ 
of a railway comjianx cannot be sustained where neither the evidence 
nor the answers of the jury to questions submitted them disclose, on 
the part of the defendant, negligence that contributed to the jdain'iirs

statement This is tin appeal hy the defendants from a judgment entered 
b; ilic Chancellor of Ontario, upon the answers of the jury at the 
trial, awarding the plaintilT 80,000 damages for injuries received 
while in the defendants’ employment as a brakesman. The plain
tiff was endeavouring to effect a coupling between two box freight 
cars, at or near Bolton Junction, a station on one of the defendants’ 
lines of railway, and, while doing so, was either shaken off or fell 
from a ladder affixed to the side and close to the end of the car 
upon which he was riding, and one of the wheels passed over his 
right arm, necessitating amputation. The box freight ear in 
question was not the property of the defendants, but had been 
received and was being hauled over their lines under the inter
change of traffic provisions of the Railway Act. It had been re
ceived by the defendants at Detroit from the Wabash Railroad 
Company on the 14th March, 1911, low led with merchandise 
for various points on the defendants* lines of railway, and on the 
18th March it was in course of return to Detroit, via Toronto 
Junction, as part of one of the defendants' regular way-freight 
trains, when the accident happened.

The plaintiff attributed the accident to three causes: (a) the 
la ’«1er being defective liecause the lowest step, or the step which 
was plaeisl Mow the liottom of the cur, was not joined to the rest 
of the ladder, but was separate and attached to the bottom 
timbers of the car, and was loose and insecure; (b) there was no 
ladder on the end of the car close to where the side ladder was; 
and (c) the coupling-rod used for controlling the action of auto-
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malic couplers, when about to effect a coupling of cars, did not ONT. 
extend outward from the couplers to the side of the car, or within q a
a short distance from it, but was so short as to necessitate the going i*>12
in between the cars, or at all events to render it necessary to reach 
very far beyond the side of the car in order to get hold of it. «tonb

The defendants denied all liability, and witnesses were ex- Canadian 
amined on both sides. At the conclusion of the plaintiff's case, Pacific 
counsel for the defendants moved for judgment on the ground (0' 
that no case of negligence had been shewn, but the learned Chan- statement 
cellor declined to withdraw the case from the jury. The motion 
was renewed at the conclusion of the whole case and again denied.

The learned Chancellor submitted to the jury a number of 
questions which with the answers returned are subjoined, viz.:—

1. Was the ear in question owned by the C.P.K. or by another 
company? A. Owned by another company.

2. Was the car and its fittings reasonably safe for the employees 
of the C.P.U., in the usual operations of the road? A. We think 
not.

3. Was the plaintiff, having regard to all the circumstances, in 
his method of arranging the gear for coupling the cars, acting 
according to good and proper practice? A. Not having received 
circular No. 4, we think he acted to the best of his knowledge.

4. If not, wherein did he err?
5. Was the plaintiff injured in consequence of any defect in the 

make-up of the car? A. Yes, in our opinion we think lie was.
6. If he was so injured, state everything which you find to be 

wrong. A. The ear in question lacked the ladder on end of car 
and long lever equipment used by C.P.U., in which company he 
was employed.

7. Could the plaintiff, by the exercise of reasonable care, have 
provided for the coupling of the cars with safety to himself?
A. In our opinion, not under the circumstances.

8. Do you find negligence as to the matters in dispute?
(a) In the C.P.K.?
(b) In the plaintiff?
(c) Or, in both of them?

t). If so, state briefly what was the negligence in each case.
10. If the plaintiff is entitled to damages, state how much. The 

jury have agreed on 80,000 for damages for plaintiff.
Upon the answers judgment was entered for the plaintiff for

$0,000.

The defendants now appeal, contending that the plaintiff is 
not entitled to recover damages against the defendants; that, if 
entitled to any judgment, the damages should be limited to the 
amount recoverable under the Workmen’s Compensation for In
juries Act; and that, in any event, the damages awarded are 
excessive.



92 Dominion Law Reports. |4 D.L.R.

ONT. /. /•'. UeUmuth, K.C., and Any us MacMurchy, K.C., for the
C. A.
1012

defendants. The learned trial Judge should have given effect 
to the motion for nonsuit at the close of the plaintiff's case, or at
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least upon the whole case he should have told the jury that no 
liability had been made out. There was no breach of any statute 
by the defendants. Unless the provisions of sec. 2U4 of the 
Railway Act, R.S.C. .1900, ch. 37, apply, there appears to be no 
rule against the transport of foreign box freight cars. The car in

Argument question was not in contravention of that section. It was re
ceived in the ordinary course of the obligation to interchange 
traffic, imposed by sec. 317 of the Railway Act, and was properly 
inspected. The evidence shewed that the accident was caused, 
not by the negligence of the defendants, but by that of the plain
tiff, and that he was the author of his own injury. His position 
on the ladder was not a proper one, and was an unauthorised and a 
dangerous one. He should have signalled the engine-driver to 
stop, and then got down and made the coupling from the ground. 
At any rate, the jury by their answers have not directly found 
the defendants guilty of negligence, though they have found that 
the Wabash car was defective. There was no evidence on which a 
jury could reasonably find that the alleged defects pointed to in 
the answers to questions 5 and (i were the proximate cause of the 
accident. There was no evidence to justify the answer to ques
tion 7. There was neither statutory nor common law liability. 
In any event the damages are excessive.

A. K. II. Cresunckc, K.C., and Christopher C. Robinson, for the 
plaintiff. The judgment below should be affirmed. The findings 
of the jury which bear upon the questions of negligence and con
tributory negligence are amply supported by the evidence, and 
should not be disturbed. The evidence and findings of the jury 
shew clearly that the defendants were guilty of a breach of their 
statutory duty under the Railway Act, and that such breach was 
the cause of the accident. Sec sec. 204 (c), and sub-sec. 5; Durant 
\. Canadian Pacific R II . Co. (1909), 13 316; Scott v.
Canadian Pacific RAY. Co. (1909), 19 Man. L.R. 1G5. In every
thing but the ladders, the Act deals with the train, the ladders 
being dealt with in reference to “cars.” Therefore, the statute 
applies to the coupler, whether the cars are foreign or not. In 
reference to sec. 250 of the Railway Act, see Atchcson v. Grand 
Trunk R. W. Co. 1901 . l O.L.R. 168, and MacMurchy and 
Denison's Railway Law of Canada, 2nd ed., p. 410. As to secs. 
284 and 317, no company is bound to accept cars unless properly 
equipped: Richardson v. Great Eastern RAY. Co. (1870), 1 C.P.D. 
342. On the question of contributory negligence, we submit 
that on a plea of “not guilty by statute” that question is not 
open. Doan v. Michigan Central RAY. Co. (1890), 17 A.R. 481, 
is not conclusive. The jury have found against contributory 
negligence: Canadian Northern RAY. Co. v. Anderson (1911), 
45 S.C.R. 355.
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Hellmuth, in reply. We are not obliged to plead contributory 0NT- 
negligence. A

April 4, 1912. Moss, C.J.O. (after setting out the facts as li>li 
above) : Upon all the facts disclosed in evidence, and having regard Stoni: 
to the circumstances under which the plaintiff met with the injury, , r- 
I think that, if 1 had tried the case without a jury, I should have ^pveil’ll 
had no hesitation in holding that the plaintiff had not succeeded K.r<>. 
in fastening liability upon the defendants. Rut, the ease having M_77"ro 
been submitted to the jury, and their answers to the questions 
being now before us, there arise for consideration the questions:
(a) whether there was evidence proper to submit to the jury upon 
the questions of negligence on the part of the defendants; and, if 
so, (b) whether, upon the answers, judgment should not have been 
entered for the defendants.

The plaintiff, a young man twenty-two or twenty-three years 
of age. who had been for over five years in the employment of the 
Canadian Express Company, but in what capacity does not appear, 
though it may be inferred that it was work in connection with 
railways, and was subsequently employed by the Grand Trunk 
Railway Company as a brakesman for six months, entered the 
defendants’ employment as a spare brakesman on the 20th August,
1910, and continued in that capacity, though not engaged all the 
time in actual work, until the date of the accident, on the 18th 
March, 1911. On that day he was engaged as brakesman on a 
freight train with the box freight car in question as one of the cars.
At Holton Junction it was necessary to detach a car which was to 
be left there, and it was cut out by means of a running shunt.
After performing that and some other operations, the next step 
was to unite the remainder of the cars, which were to go on to 
Toronto Junction. The car in question -called the Wabash car 
was to couple with a car some distance from it on the line. The 
plaintiff, as his duty required, went upon the roof to signal the 
engineer to back down to the other car. When the engine was 
moving the Wabash car down towards the other car, the plaintiff, 
according to his testimony, observed that the coupler on it was 
closed—that is, that the knuckle was not in a position to effect 
a coupling with the Wabash car unless the knuckle or its coupler, 
which was also closed, was opened.

In order to open this knuckle, the plaintiff went down the ladder 
on the side of the Wabash car, near the end which was approach
ing the other car, with the intention of getting hold of the lever 
or coupler-rod by which the knuckle was opened or closed, and 
by lifting it thereby open the knuckle so as to receive the coupler 
of the other car. He went to the bottom step, and, with his left 
foot resting on it, and holding on U> the lowest rung of the ladder 
with his left hand, and with his right foot hanging down and 
swinging in the air, he endeavoured to reach around the end of the 
car to the lever or coupler-rod. This lever was connected with
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over a crossing of two tracks, and the jar caused his foot to slip 
from the bottom step, and he fell with his arm under the wheels. In 
his evidence he said that the lever-rod projected only some fifteen 
or sixteen inches from the coupler, which was about four feet from 
the side of the car, so that the end was about thirty-two or thirty-

Mom. O.J.O. three inches from the side of the car where he was. lie further 
said that the bottom step was about eleven inches in width, and 
was loosely and insecurely fastened to the bottom timber of the 
car, besides not being under the ladder but to one side of it, and 
that the side which was the furthest from the end of the car. In 
all these respects the testimony adduced by the defendants amply 
and satisfactorily displaced the plaintiff's contentions. But, as 
the case stood at the end of the plaintiff's case, the learned Chan
cellor could not have withdrawn it from the jury if the defendants’ 
negligence rested upon proof of these facts. It was admitted that 
the Wabash car had not ladders on the ends, as required by sec. 
204 (5) of the Railway Act.* The plaintiff, in examination in 
chief, stated that, had there been a ladder at the end of the car, 
he would have gone down it, and endeavoured to make the coup
ling. But on cross-examination he admitted that it was not good 
railway practice to go down between the ends of two cars to make 
a coupling when the car was in motion—but, he said, “ you see it 
done every day.” It is manifest that such a practice is not only 
dangerous but is directly opposed to the policy of the law as de
clared by sec. 2<>4 (c) of the Act. He also suggested that, if the 
ladder had been at the end, he might have saved himself from fall
ing, by catching it; but it is difficult to suppose that he could 
have seriously believed that that was one of the purposes for which 
a ladder is required on each end of a car. It was not, however, 
proved or admitted during the plaintiff’s case that the car was not 
the property of the defendants. And, assuming it to have been 
the defendants’ property, there were the questions whether it

Sub-see, ii of see. 21 $4 of the Kail way Act, IL8.C. 1009. eh. .‘17, is as 
fellows:—

"All Ikix freight cars of tin* company shall, for the security of railway 
employees, Ik* equipped with—

(«) Outside ladders, on two of the diagonally opposite ends and aides 
of each ear, projecting lielow the frame of the ear. with one step or 
rung of each ladder lielow the frame, the ladders Isdng placed close 
to the ends and sides to which they are attached; and.

(b) Hand grips placed anglewise over the ladders of each l*ix car and 
so arranged as to assist persons in climbing on the roof by means 
of the ladders :—

Provided that, if there is at any time any other improved side attach
ment which, in the opinion of the Hoard, is Is'tter calculated to promote 
the safety of the train hands, the Hoard may require any of such cars not 
already titled with the side attachments by this section required, to be 
titled with the said improved attachment."
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Section ÎÏ17 of 1 li<* lluilxvnv Ad. I{.S.C. I Of Ifl. rli. i-» ii- follow*:
■"All colli|utniv-* sliull. Hccoriling to tlicir rvs|K‘ctivc |m>\v«t*. afford to nil 

|htsoii«. mid com | ut nies all rviMtiiahlc ami facilities for the receiving,
forwarding ami delivering of traffic upon ami from their several lailxx.ix*. 
for the interchange of traffic lietwecn their respective railways, and for 
tin* return of rolling stock.

2. Such facilities to Ik* so afforded shall include the due and reasonable 
receiving, forwarding and delivering by the company.at the m|iicst of aux 
other company, of through traffic, and. in the ease of goods shipped bx car 
load, of the car with the goods shipped therein, to and from the railxvax 
of such other company, at a through rate; and also the due and reasonable 
receiving, forwarding and delivering by the company at the mpiest of any 
jM-rson interested in through traffic, of such traffic at through rates.

ff. No company shall—
(«I Make or give any undue or unreasonable preference or advantage 

to. or in favour of any particular person or company, or any par
ticular description of traffic, ill any respect whatsoever;

(6) By any unreasonable delay or otherxvisc hoxvsoex’er. make any dif 
feremv in treatment in the receiving, loading, forxvarding. unloading, 
or delivery of the goods of a similar character in favour of or 
against any particular person, or company;

(cl Subject any particular person, or company, or aux particular de
scription of traffic, to any undue, or unreasonable prejudice or dis 
advantage, in any respect xvhntsocver; or.

(</) So distribute or allot its freight cars as to discriminate unjustly 
ngainst any locality or industry, or against any traffic which may 
originate on its railway destined to a point on another railway in 
Canada with xvhicli it connects.

was fitted with couplers and ladders as required by see. 204, and 
whether the failure to provide them was the cause of the accident, 
or whether it was due to the plaintiff’s own want of care or failure 
to observe the usual and proper modes of making the coupling. 
The plaintiff admitted that the proper course would have been 
to signal the engine-driver to stop, and then get down and make the 
coupling from the ground, which he could have done, lie excused 
himself by saying that he was on the fireman’s side of the car, 
and that the engine-driver was not looking, and so lie (the plain
tiff) could not give any signal.

Upon the whole, although scanty, there was enough at tin- 
close of the plaintiff's case to justify the refusal to enter judgment 
for the defendants. Hut at the close of the whole case, when it had 
been proved, and indeed admitted, that the car was not the de
fendants' property, but was owned by the Wabash or some other 
company, other questions arose as to the liability of the defend
ants for the failure of this car to comply with all the requirements 
of sec. 204, applicable to couplers and ladders on box freight cars. 
The car had been received in tin* ordinary course of the obligation 
to interchange, traffic, imposed by see. 317 of the Railway Act.* 
It had been inspected in due course and passed in accordance 
with the ordinary practice, by inspectors whose competency was 
not questioned. Many hundreds of box freight cars without 
ladders on each end are received and passed daily, entering ( 'aiuida 
from the United States. It is shewn that there is no rule, statutory 
or otherwise, requiring that there shall be ladders on the ends as
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well ns on the sides of box freight curs used on railways operated 
in the United States. The ear was provided with automatic 
couplers, but the complaint is as to the length of the lever, or 
coupling-rod. There is no express provision in the Hailway Act 
prescribing the length of the lever, but the testimony for the de
fendants shewed that the end of the lever on the car extended to 
within fifteen or sixteen inches of the side, instead of thirty-two 
of thirty-three inches, as the plaintilT stated. The modern 
Canadian lever is made to extend out to the side, or to within at 
least eight inches; but cars from the United States, with the end 
of the lever fifteen or sixteen inches from the side, are admitted 
and passed in the usual and ordinary course of inspection. Unless 
the provisions of sec. 204 apply, there uppears to be no statutory 
or other rule against the transport of foreign box freight ears, 
although they do not comply in every resect with the Railway 
Act.

Section 204 (1) enacts that:—
Every company shall provide and cause to he used on all trains 

modern efficient apparatus, appliances and means, ... (c) to
securely couple and connect the cars composing the train, and to at
tach the engine to such train, with couplers which couple automatic
ally by impact, and which can Ik* uncoupled without the necessity 
of men going in between the ends of the cars.

Assuming the expression “and cause to he used” to compre
hend foreign cars in transport over the defendants’ lines, the 
car in question was not open to objection for any defect in the 
above-mentioned respects.

4. Every company which has or works a railway forming part of a 
continuous line of railway with or which intersects any other railway, or 
which has any terminus, station or wharf near to any terminus, station or 
wharf of any other railway, shall alford all due and reasonable facilities 
for delivering to such other railway, or for receiving from and forwarding 
by its railway, all the traffic arriving by such other railway without any 
unreasonable delay, and without any such preference or advantage, or pre- 
indice or disadvantage as aforesaid, ami s» that no obstruction is offered 
to the publie de-iron- of using such railways as a continuous line of com
munication. and so that all reasonable nivoinmodatinn. bv means of the 
railways of the several companies, is, at all times, afforded to the public 
mi that behalf.

5. Tlie reasonable facilities which every railway company is required 
to afford under this section, shall include reasonable facilities for the 
junction of private sidings or private branch railways with any railway 
belonging to or worked by any such company, and reasonable facilities for 
receiving, forwarding and delivering traffic upon and from those sidings 
or private branch railways.

il. Every company which grants any facilities for the carriage of goods 
by express to any incorporated express company or person, shall grant 
ei|iinl facilities, on equal terms and conditions, to any other incorporated 
express company which demands the same.

7. Any agreement made between any two or more companies contrary 
to this section shall lie unlawful and null and void: 3 Edw. VII. eh. 58, 
aces. 253, 271. and 278; fl Edw. VII. ch. 42, see. 23.
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Sub-section (5) enacts that— ONT.
All Imix freight cur* of the compnny slinll, for the «eeurity of railway C. A. 

employees, be equipped with—(a) outside ladders, on two of the 1912
diagonally opposite ends and sides of each ear, projecting below the ,Sr~”xk
frame of the car, with one step or rung of each ladder below the y
frame, the ladders being placed close to the ends and sides to which Canadian 
they are attached. Pacific

It. Co.
The car in question had not ladders on the ends, but it was not — 

a car “of the company.” There is a distinction drawn between '<,M' 
the couplers to be used on all trains, and the equipment of box 
freight ears with ladders. The obligation with regard to the latter 
is confined to cars of the company. The car was, therefore, not 
in contravention of the sub-section. Even if the contrary were 
the ease, it is clear that their absence in no way contributed to 
the accident which befell the plaintiff. 1 think that, upon the 
whole case, the jury should have been told that no ease appeared 
upon which they could reasonably find that the defendants were 
negligent, and that no case of liability had been made out; and 
that the action should have been dismissed.

Assuming, however, that it was proper to submit the case 
to the jury, is the plaintiff entitled to judgment upon the answers 
returned to the questions? It is to be observed, in the first place, 
that the jury failed to return answers to the very pointed and ma
terial question on the head of negligence contained in No. 8.
Rut they answer the very general question No. 2, “Was the car 
and its fittings reasonably safe for the employees of the (\1\R. 
in the usual operations iff the road?” which is not directly pointed 
at the alleged defects leading to the injury, and a negative answer 
to which is not a finding of negligence on the part of the de
fendants.

The answers to questions 4 and f> bear more directly on the 
question. They attribute the plaintiff’s injury to the fact that 
the car in question lacked the ladder on the end of the car and the 
long lever attachment used by the defendants in their cars. Rut 
there is no evidence upon which a jury could reasonably find that 
these alleged defects were the proximate cause of the accident.
The plaintiff was endeavouring by using the side ladder not us a 
means of descending the ladder to the ground and there effecting 
the coupling, as he admits was the proper course, but for the pur
pose of enabling him, by using the lowest step as a foothold and 
crouching with his body in a strained and awkward position, to 
effect the coupling, without stopping the car or getting down to 
the ground. The position was admittedly an improper, and cer
tainly a very dangerous, one. not authorised to Ik? taken. The 
method adopted by the plaintiff to endeavour to effect the coupling 
was the very one most calculated to expose him to danger and 
risk of injury. And there is no evidence to justify the answer 
of the jury to the 7th question, an answer which, in its terms, is



798 Dominion Law H worts. 14 D.L.R.

ONT.

C. A.
1912

Canadian

IMW

Marlaren, J.A. 

Meredith, J.A.

inconclusive and unsatisfactory. There were no “circum
stances” to prevent the plaintiff from adopting the perfectly safe 
course which he admits he might have done.

Having regard to the evidence in the case, I do not think the 
answers sufficient to support the judgment entered for the plaintiff; 
and I think that, notwithstanding them, judgment should have been 
entered dismissing the action.

The appeal should be allowed, and the action dismissed, with 
costs if exacted.

G arrow and Maclaren, JJ.A., concurred.

Meredith, J.A.:—A good deal that has been said and done 
in this case seems to me to have quite missed the mark which 
should have been arrived at; for instance, all of that branch of it 
which deals with the requirements of the statute-law regarding 
ladders at the ends of “box freight ears.” It can make no differ
ence whether there was any such requirement in respect of the 
“Wabash” car, from which the plaintiff fell, or, if so, whether that 
obligation was imposed upon the company that owned the car, 
or upon the company who were using it in the carriage of their 
freight, or upon the defendant company, who had received, 
and were forwarding it as interchanged freight only, if 
as I think, it is incontrovertible that the ladder was not required 
to be provided for the work in which the plaintiff was engaged 
when he fell and was hurt; but, on the contrary, that, if he had 
made use of any such ladder for such a purpose, he would have 
misused it, contrary to the provisions of the enactment in question, 
against the wishes and interests of his masters, against his own 
interests, and against the first instincts of all animals—self-preserva
tion. If he had fallen from such a ladder as he did from the one 
in question, his life, not only one hand, would have paid the pen
alty.

It is quite obvious to any one who has not had, as the plaintiff 
had, six years' experience in railway matters as a brakesman and 
otherwise, that it is dangerous to go between cars of any train, 
and extremely so if they arc in motion; and it is equally obvious 
that that risk should not be taken in any case in which it can rea
sonably lie avoided ; quite obvious that it is against the interests 
of him who does it, of his relatives and friends, and of his employ
ers, as well as against the public interests, that risk of life or limb 
should be undertaken when there is no occasion for it.

As to his experience, he tells of it in these words:—

if. You have ha<l no experience in railway matter* before you 
went into the employ of the C.I’.R.T A. Ye*, air.

i). To what extent? What wa* your e.\|*erienee? A. I had lieeit 
with the Canadian Kxpre** Company for about live or *ix year*, and 
I wa* with the Grand Trunk a* hrake*mun.
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Q. Panwngvr brakvwiian vr freight? A. I'.nMeiigvr iiihI freight both. ONT.
i). Then your expcrM'ius* up to tin* time you quit their employ -----

would lx* ulxiut live or six years, would it? A. Yes, about six years*

In thv saint* section of the Railway Act in which the require- stonk
ment as to the ladders is contained, it is expressly and plainly v.
required, in the interests and for the safety of just such men as the Canadian
plaintiff, that automatic couplers, “which can Ik* uncoupled im"0
without the necessity of men going in between the ends of the —
cars,” shall Ik* provided, and used, upon cars such as that in ques- Mwdith- J A 
tion. So that, if such couplers are provided, what possible excuse 
can there be for going between the cars to uncouple them, not to 
speak of going between them and doing the work on a perpendicu
lar Im>x car ladder, without any sort of reason for not doing that 
work from without the cars?

It seems to have been thought necessary, by a learned Judge, 
to say that you cannot have damages for injury to a finger in the 
closing of a passenger carriage door, merely because the head
light of the engine, which was drawing the train, was not burning 
when it should have been; and so it seems to me to be necessary 
to repeat somewhat frequently the observation that one cannot 
have damages for any negligence which is not the proximate cause 
of the injury.

So that really this case depends entirely ujxm the two ques
tions: (1) whether the defendants were guilty of any negligence in 
respect of the kind of brake which the plaintiff was attempting to 
uncouple only; and, if so, (2) whether that negligence was, or 
whether the plaintiff's want of care in whole or in part was, the 
cause of his injury.

The jury have not found any negligence in the defendants; 
it would In* very hard to see how they could. The question was 
pointedly put to them. The substance of their findings, in so far 
as they affect this case, is, that the “ Wabash " car was “defective” 
in not having “the ladder on the end of the car and long lever 
equipment,” such as the defendants have upon their own cars; 
and that, in consequence of such defects, the plaintiff was injured.

The findings are not very consistent, for, if the ladder which 
was not provided had boon provided, and if the plaintiff had used 
it, he would have had no need of a long lever uncoupling rod.
Il» testimony is, that, if there had Imtii a ladder at the end of the 
car, he would have used it in uncoupling. A longer rod might 
have made the task of uncoupling from the side ladder some whit 
easier; but possibly less so from an end ladder; the lengthened 
rod is to enable doing the work without going between the cars.

But there is no evidence that the uncoupling rod did not fully 
comply with the requirements of the statute, and no finding that 
it did not; how then can the judgment Ik* sustained? And. as 
I have before mentioned, there is no finding of negligence on the 
part of the defendants; and, if there had l>een, then* is no evidence
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whatever to support such a finding; the plaintiff’s case seems to 
me to be hopeless in this respect: indeed, it may be that the re
quirements of the enactment, in this respect, are all that the law 
can require from any company subject to its provisions, whichever 
company may be the one to which it applies, if it does not apply 
to more than one of the companies concerned in the making and 
the movement of the car in question.

In addition to all this, it seems to me to be impossible for any 
reasonable man to say, conscientiously, that the plaintiff's injury 
was not caused altogether by his own negligence; and considerably 
less than that would deprive him of any right to recover.

The statute-law, passed for the especial benefit of persons 
engaged in car coupling and uncoupling, as a brakesman especially 
is, shews the impropriety of uncoupling in any manner making it 
necessary to go between the cars for that purpose. If the plaintiff 
were a novice complaining of being put at dangerous work without 
proper instructions, the cast* might be different; but lie was a 
man of six years' experience “in railway matters;” and is without 
any sort of excuse for adopting the extraordinary method which 
he was employing when injured. I cannot but think it likely to 
bring legal methods into conflict with the commonest of common 
sense if it can be lawfully determined that the plaintiff was acting 
properly in endeavouring to uncouple ears in motion, from a ladder 
on the side of the car, too far, according to his testimony, from the 
end of it, and, according to the same testimony, with a foot-hold 
too shallow and not wide enough to get both his feet into, and 
shaky at that, with a coupler rod too short to be operated without 
danger; and while supported by one foot only upon the loose 
step, and one hand only upon the rung of the ladder next aliove 
that in which his foot was, and only about twenty inches apart, 
and then making an unduly long reach around the end of the car 
with his right hand to uncouple; when there was absolutely no 
need of attempting it, and when so doing was in the teeth of the 
interest of every one, as before-mentioned, as well as of the enact
ment already referred to.

It was suggested that the plaintiff should have our sympathy, 
however unwisely he may have acted, because, it was said, he 
was taking the risk in his masters' interests and for their benefit; 
the first part of the proposition I assent to, provided however 
that such sympathy does not warp the judgment ; the latter part 
is obviously erroneous; there is no kind of evidence of over-zeal 
on the plaintiff's part in his masters’ service; as I have intimated, 
he did that which was, and he must have known was, against the 
interests of every one because of the dunger of it; he knew that 
every one’s interest required that the uncoupling should be done 
from the ground without going between the cars and when they 
were not in motion, and that there was no sort of reason why 
that course.1 should not be taken; but familiarity with danger
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breeds contempt of it, and he is not the only man who would not 
hesitate to take the risk rather than take the additional trouble 
to stop the train and get down and uncouple and get up again; 
for, after all, the risk might be undertaken a good many times 
without a fall, and a good many falls might happen without 
getting any part of one’s body under the wheels; and he is not the 
only man who is willing to make the trip’s work as short as possible 
and to be home again os soon as possible.

The jury have hedged themselves in, with a shifty answer, 
from the untrue finding that the plaintiff could not, by the exercise 
of reasonable care, have uncoupled the cars in safety: “In our 
opinion, not under the circumstances;” and they quite dodged 
the question whether that which the plaintiff was trying to do 
when he fell was “according to good and proper practice,” mean
ing, 1 suppose, was it a proper method of uncoupling the cars? 
The jury should have been asked what they meant by “under 
the circumstances;” if under the circumstances of standing on 
the ladder as he was and attempting to do the work in that way— 
if they assume that that was proper—there might be some justi
fication for the answer; but that would be entirely begging the 
question.

I would allow the appeal and dismiss the action.
Magee, J.A.:—The plaintiff was brakesman on top of a freight 

car, at the rear of a train which was being pushed back to be 
coupled to another car which was stationary. Both cars had 
automatic couplers—but in order to couple it is necessary that the 
knuckle of one or other shall be open. lie noticed that both were 
closed. The knuckle, according to the defendants’ witness 
Hawkes, can be opened by the operating lever of a moving car. 
To reach the operating lever the plaintiff descended the only 
ladder at that portion of the car. That was a ladder on the side 
of the car, which appears from the evidence to have been reasonably 
close to the corner or end.

It is, I think, clear from the evidence that it was customary 
for brakesmen to operate the levers from the ladders while the 
cars were moving. It had been done only a few moments before 
by the other brakesman opening the coupler of the adjoining 
car to make a flying shunt. The conductor says it was quite 
customary, and he would not think of reporting a brakesman for 
doing it, and had never told any one not to do it. The general 
yard-master, called for the defendants, states that the lever can 
be operated from the side-ladder.

It is sought to draw a distinction between operating the lever 
on a moving car in order to uncouple, and doing so in order to 
couple. But the plaintiff states, and he is not contradicted but 
indeed borne out by other evidence, that he had plenty of time 
to do what he was going to do and get around to the side out of the 
way before the cars would couple. Really all he proposed doing
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however, the jury find the plaintiff not to have had notice of. 
That circular forbids “all acts familiarly known as taking chances,” 
and it calls attention to accidents which had occurred “solely by 
carelessness on the part of some employee, such as,” inter alia, 
“adjusting coupler . . . when cars are in motion.” But
Mr. Hawkes, the defendants’ yard-master, expressly states, as 
one might expect, that opening the knuckle by the operating lever 
is not “adjusting the coupler.” That circular naturally enough 
puts “adjusting coupler” in the same category with “turning 
angle-cock or uncoupling hosebags”—all which would have to 
be done by going between the cars on the ground. But the 
circular is luminous in respect of several operations. Thus it 
refers to “accidents from holding on side of car,” but only “when 
passing platform, building, or other obstruction known to be close 
to track;” “kicking cars into sidings,” but only where other cars 
are standing; and “detaching moving cars” without first seeing 
to the brakes being in order. This last instance impliedly recog
nises the practice of detaching moving cars if only the brakes are 
in order. The plaintiff was injured in an operation not a whit 
more dangerous than those which are here impliedly recognised, 
and not at all one which involved the danger of going between 
cars.

But it seems to me that the plaintiff was not warranted in 
trying to work the lever from the position which he took, that is, 
holding with one hand the very lowest rung of the ladder only 
fourteen inches above the edge of the car, with one foot on the step, 
only six and a half inches below the edge. lie does not shew 
that there would have been any difficulty in reaching the lever 
while grasping a rung higher up. Mr. Hawkes considers it quite 
feasible to have done so, even from the upper rung, which I would 
doubt, though it is not contradicted. The plaintiff would seem 
to have been in fact inviting disaster by attempting to reach the 
lever while in that attitude. There was no compulsion of any 
sort upon him to do so, either from fear of injury to his employers’ 
property or otherwise. It is simply a case of unnecessary over
balancing, so far as appears—and, however much one may feel 
sorry for his injury, it cannot, I think, be said to be caused by the 
defendants’ negligence or breach of statutory duty, if there was 
such duty as to this car of another company.

Appeal allowed.
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1. Wills (8 111G 7—150)—Construction — Annuities charged upon
income—Effect on corpus.

Where from u will tin* testator's intention appears to be that an
nuities thereby created should Ik* a charge only upon the income of 
his estate, the corpus cannot lie charged therewith.

|Carmichael v. tier, 5 App. Cas. 588. distinguished; linker v. linker, 
0 H.L.C. 615; lie listen. | 1907) I Ch. 132; H- lloirarth, 119001 2 
Ch. 10 and He Watkins. [ItHlJ 1 Ch. 1. specially referred to.)

2. Evidence i 8 II K—322)—Direction to executors—Presumption as
to gift—Annuity charged on income.

Express directions to executors to hold and invest all of the testa
tor's property of all kinds until the time fixed for distribution there
of, precludes the inference of an intention to enlarge the gift of an 
annuity, which was expressly charged upon the income of his estate, 
so as to render it a charge upon the corpus thereof.

3. Annuities (| I—7)—Express charge on income.
A gift of an annuity as an express charge upon the income of an 

estate is not enlarged so as to create a charge upon the corpus thereof 
bv loose expressions in a will to the effect that it shall Is* a charge 
upon the estate or its investments.

4. Annuities (81—7)—Arrearages—Insufficiency of income—Per
manent charge.

Where arrearages in the payment of annuities are due to the income 
upon which they are expressly charged not living sufficient to pay 
them in the order of priority established by will, they do not remain 
a charge upon the income of the estate after the time fixed for dis
tribution until they can lie paid in full.

5. Wills (§ HI L—193)—Annuities charged on income—Deficiency-
Mode OF ABATEMENT.

Where a will declares that annuities thereby created shall be paid, 
some as a first charge, others as a second charge, etc., on the income 
of an estate, any abatemêht incident to a deficiency of income must 
lie borne in the order of priority stated in the will and not pro rata 
as between the various annuitants.

6. Wills (8 III L—103)—Annuities charged on income—Variation in
amount—Arrears.

Where the income of an estate varies from year to year, each year 
is to lie considered separately ; and annuities will lie paid therefore in 
the order of priority established by will; and an annuitant who does 
not in anv one year receive the full amount of his annuity cannot 
charge the* arrearage upon the income of subsequent years in priority 
to those annuities payable in that year.

7. Annuities (81—D—Paying previous deficiencies from surplus.
The surplus income of an estate for any one year, after the payment 

of all annuities for that year chargeable thereon is available for the 
payment of arrearages of annuities for previous years.

8. Wills (8 HI E—111)—Surplus income—Residuary estate.
The surplus income of an estate which is not required for the pay

ment of annuities or arrearages thereof charged thereon will fall into 
the residue of the estate for distribution.

ONT.
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9. E.XEVT IXias AMI ADMINISTRATORS (8 II A—21)—DUTY UK TRUSTEE» AS
TO INVESTMENT»—V.N PRODUCTIVE SECURITIES—DELAY IN CONVERT
ING same—Like tenant.

Where trustees who an* vested with absolute discretion as to the 
conversion of non-productive securities of an estate, delay the con
version thereof, the proceeds when realized enure to the benefit of life 
tenants so as to give them the same benefit as if the conversion had 
taken place within a reasonable time from the death.

1 1 al> s y. Yatn, 28 Ueav. «W7 ; and He Cameron. 2 O.L.R. 7ûti. soci
ally referred to; see also Leadlay v. Leadlay, 3 D.L.R. 487, 3 O.W.N. 
1218. 22 O.W.K. 14. J

1U. Deems ( 9 11 B—27 )— Settlement on members ok "family”—Con
struction.

The word “family'' as used in a deed of settlement to the effect that 
upon the death of the beneficiary the principal should go to such 
persons, who might Ik* niemlHTs of the settlor a family, as lie should 
by will appoint, primA facie means "children.”

[Pigg v. Clarke, 3 Ch. 1). 072, referred to.J
11. Definition (8 1—7)—Meaning of word “family” in deed ok settle -

The word “family” a* used in a deed of settlement to the effect that 
upon the death of the beneficiary the principal should go to such per
sons who might be members of the settlor's family, as he should by 
will appoint, is elastic enough and the context broad enough to in
clude grandchildren who, at the death of the beneficiary, resided with 
and were a part of the settlor's recognized family.

12. Annuities (81—3)—Ciiaruku on income—Diversion ok part to
i.i NEftAL ix< OM1 .

Where a settlement terminated with the death of the settlor, and 
by the terms of his will the income from the principal thereof was 
payable to annuitants therein named, such income cannot be diverted 
to the payment of annuities which the testator charged generally 
upon the income of his estate.

13. Annuities (6 1—7)—Payable from designated fund—Right to re
sort TO INCOME KHOM GENERAL ESTATE.

Where by will an annuity is payable primarily from a designated 
fund th«* securities lieloiiging thereto will be marshalled and the an
nuity paid from the ineome thereof before resort will be jiermitted to 
the income of the testator's general estate.

14. Wills (8 III B—113)—Bequest of income from like insurance—
Corpus to their children.

A bequest of an income from a portion of the insurance upon the 
life of a testator to his daughters for their lives, und at their deaths 
of the corpus to their children, constitutes a good declaration under 
the Insurance Act.

15. Wills (8 III E—113)—Request of portion of like insurance—
Present gift.

A present gift is created by a bequest to a grandson of a portion 
of the insurance upon the life of a testator.

16. Wills (| III L—198m)—Division of residue—Specific legacy ex
ceeding RESIDUARY SHARE.

I'nder a will which provides that three-quarters of the amount a 
legatee received by specific Inquests should Ik* deducted from the 
amount to which he was entitled as a residuary legatee, and that the 
difference should Ik* divided among a designated class of legatees, 
where the amount of such s|K*eiflc bequests exceeded the former's re
siduary share of the estate the latter share will lie divided among 
such designated class of legatees.
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17. Wills (8 IIIE—111)— Bequest ok pabt ok life insurance—Death 
OK LEGATEE—R.S.O. 181)7, Oil. ’203, SEC. 159, SUB-SEC. 8.

Where a legatee to whom is Iwqueiitlied a portion of the insurance 
upon a testator's life dies before the latter, such liequest will he 
divided, under R.S.O. 1897, eh. 203, sec. 159, sub-sec. 8, equally among 
such designated class of legatees.

Originating notice to determine questions arising upon cer
tain trusts of the will of James M. Irwin, who died on the 8th 
October, 1908.

On the 26th November, 1891, a separation agreement was 
come to between the testator and his wife, Annie Irwin, by 
which he agreed to make certain payments to her while she 
should live separate from him.

On the 29th February, 1896, the testator executed a deed 
poll in favour of A. II. Marsh, assigning certain securities to 
him as trustee for the purpose of securing the payments to 
Annie Irwin, and, subject to these payments, for the benefit of 
his children as he might appoirt by will.

A further agreement was made between the testator, his 
wife, and Marsh on the 5th July, 1498, modifying the separation 
agreement and supplementing the trust fund.

After the death of the testator, a question was raised as to 
Annie Irwin’s right under these instruments; and an order was 
made by Boyd, C., on the 22nd March, 1910, declaring that the 
trust created by these instruments ceased on the death of the 
testator.

In the meantime, the testator had obtained a divorce (the 
validity of which was not in question) from Annie Irwin, and 
had married Sherifc MacDonald.

By his will the testator gave all his property, save his 
household effects, etc., to his executors, with power to convert 
into money at such times as they in their unlimited discretion 
should think fit, and to invest the proceeds, holding the fund 
upon the following trusts: (1) Out of the income, “as a first 
charge” to pay to his present wife, Sherife Irwin, $800 a year 
so long as she should live and remain unmarried. (2) As a 
second charge in order of priority to pay out of the income $500 
a year to his daughter Lillian for her maintenance; and, if she 
should die leaving children before the time for final distribu
tion of the estate, this annuity to lie paid to her children. (3) 
To pay out of the income a sufficient sum which, together with 
the income arising from the property which may be transferred 
to a trustee for that purpose, would make up $600 per annum 
to Annie Irwin, so long as she should remain unmarried ; this 
to be taken in lieu of dower and in satisfaction of all claims 
under the separation agreement, and to form “a third charge 
in order of priority upon my estate.” (4) To pay out of the 
income $500 a year to his daughter Caroline Bird, and after 
her death to her sons or the survivor until the period of distri-

ONT.
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but ion. (5) To pay out of the income $500 a year to the chil
dren of his deceased son James, which “annuity shall form a 
fifth charge in order of priority upon my estate.” Upon the 
annuity to Sherife Irwin ceasing to he a charge, the trustees were 
to pay $5,000 to the testator’s son Mossom; and upon tin1 annu
ity to Annie Irwin so ceasing, a further principal sum of $2,000 
to Mossom. The final period of distribution was to be when the 
youngest of the two sons of James or the youngest of the now 
living sons of Caroline should attain the age of twenty-one, or 
when the provisions in favour of Annie Irwin and Sherife Irwin 
should have ceased to lx* a charge upon the estate, whichever 
should be latest. Then the remainder of the estate was to he 
divided into four equal shares, and the income from one was to 
be paid to Caroline during her lifetime1, and after her death the 
corpus to her two sons now living or the survivor (Caroline and 
her two sons being called class 1). Another fourth was to be 
paid to the two sons of James or the survivor (class 2). The 
income derived from the third of the four shares was to he paid 
to Lillian during her lifetime, and upon her death the corpus 
to he paid to her children then living; if no children, then to be 
divided as set forth in detail (class 3). From the remaining 
fourth was to be deducted three-fourths of the amount to which 
Mossom was entitled under the other provisions of the will, and 
the balance was to he paid to Mossom, who, with his children, if 
he should die before the date of distribution leaving children, 
was to be regarded as class 4: and the three-quarters so deduct
ed was to he divided among the three other classes.

A. 0. F. Lawrence, for the executors.
T. F. Galt, K.C., for Annie Irwin.
E. I). Armour, K.C., for Caroline Bird, Lillian Irwin, and 

Mossom Irwin.
//. T. Beck, for Sherife Irwin.
J. li. Meredith, for the infant children of James Irwin and 

of Caroline Bird.

Middleton, J.:—A separation agreement was come to on the 
26th November, 1891, between the testator and his wife Annie 
Irwin, by which, among other things, the husband agreed to 
make certain payments to his wife while she should live separ
ate from him.

On the 29th February, 1896, the testator executed a deed 
poll, by which he assigned to the late A. II. Marsh, Q.C., certain 
debentures therein mentioned, amounting in all to approxi
mately $6,000, for the purpose of securing the payments due 
and to accrue due to his wife, and, subject to these payments, 
“For the benefit of and among my children and their is
sue or some one. two or more of them, in such shares and pro
portions as shall he appointed by my last will and testament and
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in default of such appointment then to divide the said moneys ONT. 
between my three daughters, Caroline, Bessie and Lillian, or the tt. C. J. 
survivor or survivors of them. 1012

A further agreement was made between Irwin and his wife, -
and Mr. Marsh, as trustee, on the 5th July, 1898. reciting the jRW%
separation agreement ami a desire to modify it in some respects, ----
and the intention of Irwin to sell certain property and a request 
by him to his wife to join in the conveyance for the purpose of 
barring her dower, and that it had been arranged among other 
things to supplement the trust fund already held by Mr. Marsh, 
by placing in his hands a further sum of $4,500, to he held for 
the purpose of paying the separation allowance, and “subject 
to such appointment hereof by the said party of the first part 
(the husband) to or among such one or more persons who at the 
time of appointment shall be members of the family of the said 
party of the first part as he the party of the first part shall by 
deed or will appoint,” and in default of appointment to divide 
between the three daughters or their survivors. On the 5th 
July, 1898, Mr. Marsh executed a document acknowledging re
ceipt of this sum, to be held upon the trusts deelared.

After the death of Irwin some question was raised as to 
whether the wife’s right to receive the payments under the 
trust deed came to an end; and on the 22nd March, 1910, the 
Honourable the Chancellor declared that the trust created by 
the above mentioned instruments ceased and determined on the 
death of Irwin. In the meantime Irwin had, in reliance upon a 
divorce the validity of which is not now in question, contracted 
marriage with Sherife MacDonald, and she was treated by him 
as his wife.

By his will the testator gave all his property, save his house
hold effects, etc., to his executors, with power to convert into 
money at such times as they in their unlimited discretion should 
think fit, and to invest the proceeds, holding the fund upon the 
following trust:—

First, out of the income, “as a first charge” to pay to his 
present wife, Sherife Irwin, an annuity of $800 per year so 
long as she lives and remains unmarried.

And, as a second charge in order of priority to pay out of 
the income an annuity of $500 per annum in equal quarterly 
payments to his daughter Lillian for her maintenance, and if 
she should die leaving children before the time arrives for the 
final distribution of his estate this annuity is to Ik* paid to her 
children.

Thirdly, to pay out of the income a sufficient sum which, to
gether with the income arising from the property which may 
be transferred to a trustee for that purpose, would make up 
$01X1 per annum, in quarterly instalments to his former wife
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Annie Irwin, so long as she shall remain unmarried, this to he 
taken in lieu of dower, and in satisfaction of all claims under 
the separation agreement, and to form “a third charge in order 
of priority upon ray estate.”

Fourthly, to pay out of the income an annuity of $000 per 
annum in quarterly instalments to his daughter Caroline Bird, 
and after her death to her sons or the survivor until the period 
of distribution.

Fifthly, to pay out of the income an annuity of $500 in 
quarterly instalments to the children of his deceased son James, 
which “annuity shall form a fifth charge in order of priority 
upon my estate.”

Vpon the annuity to the testator’s wife Sherife ceasing to 
be a charge, the trustees are to pay to his son Mossoni $5,000 
and upon the annuity to Annie Irwin ceasing to be a charge 
they are to pay to Mossom a further principal sum of $2,000.

The final period of distribution is to be when the youngest 
of the two sons of James or the youngest of the now living sons 
of Caroline shall have attained the age of 21 years, or when the 
provisions in favour of the first and second wives shall have 
ceased to be a charge upon his estate, whichever shall be the 
latest. Then the remainder of his estate is to be divided into 
four equal shares, and the income from one of such shares is 
to be paid to Caroline during her lifetime, and after her death 
the corpus is to be paid to her two sons now living, or the sur
vivor; Caroline and her sons being called class 1.

Another of these four shares is to be paid to the two sons of 
James, or the survivor, they being called class 2.

The income derived from the third of the four shares is to 
be paid to Lillian during her lifetime, and upon her death the 
corpus to be paid to her children then living; if she has none, 
then tc be divided as set forth in detail. This is called class 3.

From the remaining share is to be deducted three-fourths 
of the amount which Mossom is entitled to under the other pro
visions of the will, and the balance is to be paid to Mossom who, 
with his children if he shall die before the date of distribution, 
leaving children, is to he regarded as class 4; and the said three- 
quarters so deducted is to be divided between the three other 
classes.

Upon these clauses of the will several questions arise. The 
income of the estate is not sufficient to meet the annuities. The 
two wives claim tint the annuities are charged not only upon 
the income after th« period fixed for distribution, until any 
arrears are fully satisl. 1; this being equivalent to a charge up
on the corpus.

The cases upon the subject arc very numerous, and not at 
all easy to reconcile with any clearly defined principle. Where
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the gift is of an annuity, and the disposition of the estate is 
subject thereto, there is no doubt that the charge is upon the 
corpus. Carmichael v. Gee, L.K. 5 A.C. 588, is an illustration of 
cases of this type. On the other hand, if the gift is of an an
nuity payable out of income only, the corpus is not charged. 
Baker v. Bakir, ti H.L.C. 615 is a case of this type. Between 
these two extremes there are many intermediate cases.

Sir John Holt, L.J., in Birch v. Shcrratt, L.R. 2 Ch. 044, 
thus contrasts the two classes :—

ONT
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If nn annuity is given ont of rents and profits, or dividends and 
interest, and the capital or corpus is given intact from and after the 
annuitant's death, to another, the cast? is equivalent to the case of a 
life interest with remainder over. Rut if the capital is given over, not 
from and after the annuitant's death but from and after satisfaction 
of the annuity and subject to the annuity, then I think the case is 
equivalent to the case of a legacy and a residuary bequest, especially 
if the gift of the annuity itself admits of a construction charging it 
upon the capital of the estate or of the trust fund.

Lord Cran worth, in Baker v. Baker, 6 II.L.C. 615, says :—
In all these cases arising upon a construction of will the real ques

tion is whether that which is given is given as an annuity or is given 
as the interest of a fund ; and when that question is to lie considered 
what you must look to is this: whether the language of the testator 
imports that a sum at all events is annually to be paid out of his 
general estate or only the interest or portion of the interest or capi
tal sum which is to lie set apart. Now, in deciding that question, it 
is obvious that all we have to look to is the language of the particular 
will, and to ascertain what is the true interpretation of the language 
there employed.

In the same case, Lord Chancellor Chelmsford, after point
ing out that the testator did not contemplate a deficiency, states 
that under these circumstances, not present to the testator's 
mind, the Court has—

to impose as it were a new intention upon the testator, because, as he 
clearly contemplated that there would lie a suflicient fund to pay this 
annual sum out of the interest and dividends and that the corpus of 
the fund was not to be touched for the purpose of assisting in its 
payment, you are now called upon to suppose that he had the inten
tion of appropriating a portion of the corpus of the fund in case the 
dividends and interest out of which he declared the annual sum should 
be payable are proving to be deficient.

Lord Chelmsford then points out, as being a very strong 
controlling consideration, the impossibility of supposing that 
the testator might have contemplated that by—,

appropriating annually a portion of the corpus of the property it 
would be utterly annihilated and the beneficiaries would be left with
out any provision at all.
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an intention which could not have existed in the mind of the 
testator.

In many of the cases the Court has found, in the expression 
used in eonneetion with the devise of the property upon which 
the annuity is charged, an intention sufficiently expressed to 
charge not merely the income but also the corpus.

The eases cited for the “widows” fall under this head. In 
lie Howarth, 11009] 2 Ch. 19, the gift of the annuity was out 
of the income; but when the testator came to deal with the cor
pus the gift was “subject to the aforesi id annuities” which, as 
stated by lluckley, L.J., means—

not subject to the payment of the annuities out of income as afore
said. but subject to the payment and satisfaction of certain animal

To the same effect is lie Watkins, 11911 ] 1 Ch. 1, where the 
corpus was given after the direction to pay an annuity out of 
the income to the widow “subject thereto” as a matter of inter
pretation the Court held that this meant not subject to payment 
out of the income but subject to the payment of the whole an
nuity; the effect of the terms by which the corpus was dealt 
with being regarded in each case as sufficient to charge it with 
the payment of the annuity; but there is nothing in the cases at 
all in conflict with what is said by Fletcher Moulton, L.J., in 
lie ItotUn, |1907] 1 Ch. 1212, ut p. 153—

that when the testator lias directed that the payment should be out 
of income he did not intend the capital of Ins residuary trust fund 
to Is» di*turls»d in order to make the annual payments.

Turning then to the will, I think 1 find conclusive indications 
that the testator did not intend the corpus of the estate to be 
encroached upon. The provisions for the different annuities 
are not identical. In each ease the gift of the annuity is out 
of income arising from the investments made by the executors; 
and in the ease of Shcrife then* is an express direction that the 
principal money from which the annuity is derived shall upon 
her death or marriage fall into his estate and become subject 
to the provisions of the will. This provision is not repeated in 
the caw of the other annuities, but the intention is plain.

What the executors are to hold and invest is “all 
the rest residue and remainder of my real and personal 
property of every nature and kind;” and upon the arrival of 
the period of distribution, the testator's desire is, “that then 
all tlie rest residue and remainder of my estate of every nature 
and kind shall be divided.” This. I think, indicates clearly that 
the same fund which the executors received is to be held until 
the arrival of the period of distribution, and to be then distri
buted. There is nothing in the gift over indicating any enlarge-
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ment of the gift to the annuitants; and the gift to the anuuit- 0NT 
ants is in each case a gift out of income, and income alone. The h. c.j. 
same reasoning shews that the annuities are charged upon the 1012 
income prior to the period of distribution, and that there is no 
intention to create a continuing charge. Ikwix.

The only foundation for an argument to the contrary arises
w . ..... , Middleton,,ill the clauses dealing with the priority ot the annuities. I lie 

expressions are loose, and vary in the different clauses. The 
annuities are declared to he “a first charge,” “a second charge 
upon the investments,” ‘‘a third charge upon my estate,” etc.
1 do not think that these expressions can bo taken to enlarge 
the gift.

Then the question was raised as to whether these annuities 
should abate rateably or whether priority is given between the 
annuities. As I intimated upon the argument, I am unable to 
conceive any clearer expression of intention intimating that the 
annuities shall rank in priority than those used in this will.
Sherife’s annuity is made a first charge on the income from 
the investments; Lillian’s is made a second charge in order of 
priority: Annie Irwin’s a third charge in order of priority. 
Caroline's a fourth charge in order of priority; and that for 
the children of James a fifth charge in the order of priority.

The question was then raised as to how these annuities 
should be dealt with, having regard to the fact that the annual 
income will vary from time to time and will increase as unpro
ductive property is realised. 1 think that the annuities are 
to he dealt with annually, and that at the end of each year from 
the testator’s death the executors should ascertain the amount 
of income available, and should then determine the amount to 
which each annuitant is entitled—having regard to the prior
ities declared—and that no annuitant who fails to receive the 
full amount has any charge against the income for the next or 
any succeeding year in priority over the annuities in
that year. Each year will thus lie standing upon its own foot
ing. If in any year, before the final period of distribution, the 
income derived from the estate is more than sufficient to pay all 
the instalments of annuity falling due in that year, such surplus 
will, I think, he available to meet any arrears that may lu» due 
to the annuitant in respect of instalments of annuity which fell 
due during lean years. This is, of course, to be confined to the 
income prior to the date fixed for distribution. All the income 
prior to that date stands charged with the annuity. If there is 
any surplus not reqn: 1 to meet the annuities and arrears of 
annuities, it will then I ill into the residue to be distributed 
among the classes.

The next question presented was the right and duty of the 
trustees to apportion the proceeds of non-productive securities

55
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Yates, 28 Beav. 037, 039, where Sir John Romilly says :—

When* a testator gives property to trustees with an absolute trust

1 RK for conversion ami with a discretion as to the time at which the 
conversion shall take place, if from any causes whatever arising from

Mddtetoa, !•
the exercise of the discretion and judgment of the trustees the con
version is delayed, then the tenant for life is not prejudiced by that 
delay, but is to have the same Itenelit as if the conversion had taken 
place within a reasonable time from the death of the testator; which 
is usually fixed at twelve months from that period.

This principle is applied in He Cameron, 2 O.L.R. 756, where 
the mode of computation is pointed out.

The next difficulty arises in connection with the fund held 
under the two declarations of trust called by counsel the “Marsh 
settlements.”

Under the “Marsh settlements” and the separation deed, the 
widow's right ceased upon the death of the testator, as already 
determined. Under the first of these settlements, the principal 
is to go to the testator’s children and their issue as the testator 
may appoint by his will. Under the second, it is to go to such 
one or more persons, who at the time of appointment shall 
be members of the testator’s family, as he shall by his will ap
point. The testator by his will has referred to these two declar
ations, and directed that these trust funds shall form part of his 
estate dealt with by his will.

The word “family,” used in the second settlement, prima 
facie means “children :” Pigg v. Clarke, 3 Ch.l). 672. The 
words, however, are elastic, and the context here would be suffi
ciently wide to cover the grandchildren—the children of the 
deceased son James—if at the time of the testator’s death these 
resided with and formed part of the recognized “family,” in a 
more colloquial sense, of the testator. The facts as to this are 
not sufficiently clear upon the material, but it may be supple
mented liefore the order issues.

I do not think that either Sherife Irwin or Annie Irwin is 
entitled to share in the income derived from these securities : 
they do not fall within the scope of the power. The income 
from these securities will, therefore, be primarily answerable 
for the annuities payable to the children and possibly the 
grandchildren ; but Annie Irwin will be entitled to have the 
securities marshalled and to compel Lillian to resort to the in
come of this trust fund in priority to the income from the gen
eral estate.

This question has not been argued before me. If there is 
any question upon which counsel cannot agree, it may lie men
tioned later.

The next question is with respect to the insurance money.
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The testator was insured for a considerable sum, originally 
declared in favour of his wife and children. By his will he 
directed that the money should be * and paid, $500 to
his son William, $500 to his daughter Bessie, $3,000 to his son 
Mossom, and the balance to be invested by his trustees : the in
come derived from one-fourth of such balance to be paid to 
Annie Irwin so long as she should be entitled to receive the 
annuity under his will, and the remaining three-fourths and 
the reversion of the one-fourth “shall be divided into three 
equal parts, and one of the said parts shall be taken as supple
menting the provision hereinbefore made for class 1, and one 
of the said parts shall be taken as supplementing the provision 
hereinbefore made for class 2, and one of the said parts shall 
be taken to supplement the provision hereinbefore made for 
class 3.” The only provision made for these classes by the earlier 
part of the will is a provision becoming operative at the period 
fixed for final distribution.

Class 1, as already indicated, consists of the testator's 
daughter during her life, and after her death of her surviving 
sons. 1 think this is a good declaration, under the Insurance 
Act, in favour of this class.

Class 2 is the two sons of the deceased son James. I think 
this is a good declaration in favour of these two sons and that 
it constitutes a present gift to them.

In the same way 1 think the provision for class 3 is a good 
declaration, under the Insurance Act, in favour of Lillian dur
ing her life, and upon her death as provided by the will.

Class 4 is, I think, a good present appointment in favour of 
Mossom, hut it is subject to the deduction of $7,00O. which will 
far more than exceed Mossom s share. The amount «0* this 
share will, therefore, fall to be distributed between tin* other 
three classes as indicated by the will.

The testator’s daughter Bessie, to whom $500 insurance 
money is given by this apportionment, is said to be dead. The 
date of her death is not given. 1 assume that she pre-deceased 
the testator. If so. under the Insurance Act her share is dis
tributed among the survivors of the preferred beneficiaries in 
equal shares. R.S.O. eh. 203, see. 159, sub-see. 8.

I think that covers all the questions submitted. If any point 
has been overlooked, or if this decision gives rise to any new 
difficulties, counsel are at liberty to speak to the matter before 
the order issues.

Costs of all parties may lie paid out of the estate.
Declaration accordingly.

ONT.

If. C.J 
1012

lit
D^C



814 Dominion Law Reports. |4 D.L.R.

MAN. COLONIAL ASSURANCE CO. v. SMITH.

K. H. 
1012

Manitoba Kina'* Itnnth. Trial before Mat hern, CM.K.B, -lulu 0. 1012.

1. Corporationh and companies ( § V G 2—29.1 )—Right ok hiiabehoi.deb 
to vote—Non-payment of note given fob a call—52 Vict.

July 0. (Man.) cii. 53, sec. 12.
A shareholder whose note given for a call is overdue, cannot, under 

the provisions of sec. 12 of cli. 53 of 52 Vict. (Manitoba), vote at an 
election of company directors.

2. Corporations and companies (8 VG 2—205)—Who ENTITLED to vote
—Wrongfully voting at prior election.

The fact that a shareholder who was ii arrears for ciüIh and there
for not entitled, under see. 12, ch. 53. 52 Vict. (Manitoba), to vote at 
elections of directors, had been permitted to vote at previous elections, 
will not justify his voting at a subsequoit election.

3. Tender ( § I—fi)—Cheque fob arrears in payment of call on sharks
—Effect of on qualification to vote on election of direc
tors—52 Vict. (Man.) ch. 53, six*. 12.

The tender, at an election of company directors, of a cheque for 
arrears in payment of a call, does not remove the disqualification im
posed by section 12. ch. 53. 52 Vict. (Manitoba), on a shareholder, so 
as to .permit him to vote at such election.

4. Corporations and companikh ( 8 V G 2—203)—Right of non-member
TO VOTE AH PROXY.

Unless the incor|ioruting statute or a by-law of the company provides 
otherwise, the proxy appointed to represent a shareholder at a share
holders’ general meeting at which the election of directors is to be 
held, need not himself be a shareholder.

[Lindlev on Companies. tilh ed. 420; and Ernest v. I.oma, [1807] 1 
Ch. 1, H|>ccinlly referred to.]

5. Corporations and companies (S V G 2- -293)—Power of company as
ro APPOINTMENT "I NON-MEMBER \S proxy.

The right of a shareholder to appoint a non member as proxy to 
vote at an election of company directors, may Ik* taken away by by-law.

0. Corporations and companies (8 IV G 2—117)—Powers of directors
AND RIIAREIIOI DERM AH TO IIY LAWS RELATIVE TO VOTING SHARES IIY
proxy—52 Vict. (Man.) cii. 53, sec. 15.

The power to adopt by-laws relative to the voting of shares by proxy 
at elections of company directors is, bv section 15 of ch. 53, of 52 
Vict. (Manitoba), vested in the directors only, and not in the share 
holders of the company.

| Kelly v. Electrical Construction Co.. 10 O.L.R. 232. i, plied.]
7. Corporations and companies ( 8 V G 2—203)—Right of member in

DEFAULT TO VOTE BY PROXY.
A proxy may lie voted at an election of company directors by a 

shareholder who is. hv reason of non-payment of calls, under «ection 
12 of ch. 53 of 52 Vict. (Manitoba), precluded from voting his own

8. Corporations and companies 18 V' G 2—204a)—Mode of voting for
directors—62 Vict. (Man.) ch. 53. sec. 12.

Under sec. 12 of eh. 53 of 52 Viet. (Manitoba), company directors 
cannot lie elected in any manner except by ballot.

9. Corporations and companies (5 11>—10)—Right of majority of
SHAREHOLDERS to use name of company in proceeding to ex
pel DIRECTORS.

The name of a company may lie used in behalf of a majority of 
the shareholders in a proceeding to expel directors who were illegally 
elected.
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Tins is an action brought in the name of the Colonial Assur- man. 
ance Company and A. II. Correlli, R. M. Simpson and Jasper K |,
Halpenny, on behalf of themselves and all other shareholders of 1012
the company, to set aside the election of the defendants as ----
directors of the company at the annual meeting held on the 14th ah'si‘r^'xvk 
February .last, on the ground that such election was illegal and Co. 
void, and for other incidental relief. Smith

Judgment was given for the plaintiff. ___
6. A. Elliott and W. L. McLain, for plaintiffs. Statement
T. II. Johnson, for defendants.
Mathers, C.J.K.B. :—At the meeting in the share- Mathen.c.j.

holders were divided into two factions. Those favourable to the 
present defendants were:—

F. Crossley, holding 60 «hare*; Win. Smith. ‘210 share»; Mrs. Win.
Smith, 50 shares ; J. M. Dick, 50 share*; .lames Hooper. 50 share*;
J. L. Nelson, 100 shares; Geo. Leslie. 40 shares; Win. Mnnahnn, 60 
share*. Total. 610 *hares.
In addition to above there were present in person or by 

proxy the following shareholders
L. W. Hill, per proxy to W. II. Thompson, 200 share*; W. V.

Davidson, per proxy to .Tas. Fisher. 200 shares; A. II. Correlli, in 
person, 100 share*; Geo. Glines, per proxy to A. II. Correlli,
100 share*; Thos. Wilson, per proxy to A. II. Correlli. 100 shares.
R. M. Simpson, in person, 100 shares; J. Halpenny, per proxy 
to R. M. Simpson. 100 share*; Nellie Hal|tenny. per proxy to It. ('.
McMillan, 5 shares; It. C. MeMillan. per proxy to A. H. Correlli. 20 
share*; J. .1. Foot, per proxy to A. II. Correlli, 20 shares; Jerry 
Rohinson, |H-r proxy to A. II. Correlli, 50 shares; W. .1. Hammond, 
per proxy to A. II. Correlli, loo share*. Total, 1,005 shares.

At a meeting of the shareholders of the company held the 
lfith day of February, 1005, what purports to lie the general by
laws were passed. Of these by-laws clauses six and thirteen are 
as follows:—•

See. 6. The election of director* and all other matter* brought 
In-fore the animal or special meetings of the company shall he decided 
by a majority «if the sharelmhlers present in pernon or as represented 
by proxy. A poll may In* «lemamleil by any of the shareholder* 
present, in which event each share représenté*! in person or by proxy 
shall lie entitled to one vote.

See. 13. No person not being a shareholder, or any shareholder 
not having paid the calls upon his share*, can take part at any 
meeting of the company ami no person shall lie deemeil a shareholder 
unless his name appear* as such upon the Ismks of the company.

Before the election of directors was taken up the question of 
those entitled to take part in the meeting under the above quoted 
by-laws was discussed. Neither W. B. Thompson nor James 
Fisher, who were present as proxies, for L. W. Hill and W. I*.
Davidson, respectively, were shareholders, and the defendant

9339
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Smith, who was chairman of the meeting ruled that they could 
not, for that reason, represent the shareholders named. The 
chairman also ruled that the plaintiffs Simpson and Ilalpenny 
could not take part, because they were in default for calls upon 
their shares. They had each given the company their promissory 
note to cover the call which notes were accepted by the company.
I gather that Ilalpenny’s note was still current and therefore I 
think he was not in default and had a right to vote. The plain
tiff Simpson's note at the time of the meeting was overdue and 
unpaid. At the meeting he tendered his cheque in payment, hut 
the chairman refused to accept it on the ground that it was not 
legal tender, and ruled that he could not take part in the meet
ing or vote his shares. There was a good deal of excitement and 
angry discussion because of these rulings of the chairman and 
the plaintiff Correlli protested vigorously. When the business of 
electing directors was reached, the chairman called for nomina
tions. The five defendants were then nominated; Correlli pro
tested against the proceedings, but no other names were put in 
nomination and without taking a ballot or calling for a vote, the 
chairman declared the defendants duly elected.

It is admitted that if Hill, Davidson and Simpson had been 
permitted to vote they would have voted against the defendants. 
As Hill, Davidson and Simpson held 500 shares and Correlli 
represented 490 shares, which would also have gone against the 
defendants, it is quite evident that in that event the defendants 
would not. have been elected.

The company was incorporated by private Act of the Legis
lature of Manitoba, 52 Viet. eh. 50, as “The Manitoba Assurance 
Association.” The name was subsequently changed to that 
which it at present bears.

See. 12 provides that the directors shall be elected by ballot 
and shall hold office until their successors shall be appointed; 
that every shareholder shall be entitled to one vote for every 
share held by him for not less than 15 days prior to the time of 
voting on which all calls have been paid; that such votes may 
be given by proxy if the voter be not present ; and that all 
questions proposed for the consideration of the meeting shall be 
determined by the majority of votes, the chairman having the 
casting vote in ease of an equality.

Sec. 15 enacts inter alia that the directors shall have full 
power in all things to administer the affairs of the company and 
may from time to time make by-laws regulating the allotment of 
stock, the making of calls thereon, the payment thereof, the issue 
and registration of stock certificates, the transfer of stock, the 
declaring and payment of dividends, vacancies among the direc
tors, the number of directors within the limits provided by the 
Act, the quorum both at meetings of shareholders and directors,
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tin* right and manner of voting by proxy and the c * t and 
management in all other particulars of the affairs of the com
pany, etc., hut every such by-law, unless in the meantime con
firmed at a general meeting of the company duly called for the 
purpose, shall only remain in force until the next annual meet
ing of the company, and in default of confirmation thereat shall 
from that time cease to have effect.

Simpson's right to vote did not depend upon the validity of 
the by-laws. 11 is note was overdue and therefore he was in 
nrrear for a call. The fact that he hail been allowed to vote at 
previous meetings, and that his cheque for tin- amount of his 
arrears was tendered to the president at the meeting and refused, 
does not alter the question. Itv section 12 of the Act of incor
poration only those whose calls are paid are entitled to vote. 
Simpson’s call was not paid and he therefore had no right to 
vote. The chairman’s refusal to allow Simpson to vote may, 
under the circumstances, lie regarded as a piece of sharp prac
tice, hut I cannot say that he was not within his strict legal 
right.

The Act gives a right to vote by proxy and does not limit 
the T e of proxy to another shareholder. But by-laws may 
be passed regulating “the right and manner of voting by proxy” 
and in my opinion a valid by-law might lie passed depriving 
shareholders of the right to appoint as proxy any person not a 
shareholder. The wording of the by-law in this case is that no 
person not being a shareholder can take part at any meeting of 
the company. That is sufficient. I think, to prevent a non-slmre- 
holder from representing a shareholder as proxy.

In the absence of any by-law a non-member would have a 
right to represent a member as proxy. In Bindley on Companies 
429, it is said: “A person present who is not a member, hut is 
the r of a proxy, is entitled to vote.” See also Ernest v. 
Lonma, |1897| L.R. 1 Ch. 1. The right of Hill and Davidson to 
have voted by their respective proxies depends therefore upon 
the validity of the by-laws. The objection is that the power to 
pass by-laws is, by sec. 1."). conferred upon the directors, and that 
by-laws passed by the shareholders are so much waste paper. 
The exact point was decided by Chief Justice Mulock, in A7//i/ 
v. Electrical Construction t'o.. Hi O.L.R. 242,10 O.W.R. 704. The 
reasoning by which he arrived at the conclusion that, where the 
power to pass by-laws regulating voting by proxy was conferred 
Upon the directors, it could not be exercised by the shareholders, 
appeals to me as lieing correct. I hold, therefore, that the alleged 
by-laws are void and that Hill and Davidson should have been per
mitted to vote by their respective proxies, T son ami Fisher. 
Halpenny was not present, but Simpson held his proxy. Al
though Simpson was in arrear for a call and could not vote
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in respect oi' his own shares, he had a right to represent Ilal- 
penny as his proxy. The evidence is conclusive that, with the 
exception of 610 votes, the shareholders present in person or by 
proxy representing 995 votes were opposed to the election of the 
defendants.

It is argued, however, that the election of the defendants was 
unanimous. It is a sufficient answer to say that sec. 1*2 of the 
Act requires the election of directors to he by ballot. The chair
man ignored this provision and declared the defendants elected 
without ballot. This he had no power to do. A majority of the 
shareholders present might have voted against the defendants, 
although there were not more than the requisite number nom
inated.

It is also objected that the plaintiffs have no authority to use 
the name of the company. The action is in effect to have it 
declared that the defendants are usurpers who have assumed the 
office of directors without having been elected thereto. In such 
a case the majority of the shareholders have a right to use the 
name of the company for the purpose of expelling them. Such 
an action would only he stayed if it appeared that a majority of 
the shares was opposed to it : Lindley on Companies 6th ed. 772.

There will he judgment setting aside the election of the 
defendants as directors of the company and declaring such elec
tion void; that a meeting be held at the office of the company in 
the city of Winnipeg on Monday, the 29th day of July. 1912. 
at the hour of four o’clock in the afternoon for the purpose of 
electing directors in the place of those whose election is hereby 
set aside; that notice of such meeting shall he advertised for 
one week prior to the day of such meeting ir one of the daily 
newspapers of Winnipeg, and notice thereof shall also he mailed 
in a registered packet postage prepaid to each person whose name 
appears in the hooks of the company as a shareholder, such notice 
being addressed to such shareholders at their last known post 
office address, and shall he posted at least seven days before the 
day of meeting; that such notice shall he approved by the 
prothonotary and lie published and mailed by the secretary of 
the company: that such of the defendants who were not directors 
prior to said election lu», and they are hereby, restrained from 
acting as such or interfering in tin* business of the company; a 
declaration that tin» lioard of directors who were in office imme
diately prior to such election are the directors of the company 
and shall continue in office until their successors are appointed 
as herein provided.

The plaintiffs are entitled to the costs of this action.
Judgment aceordingtg.
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GRONDIN v. TISI & TURNER. QUE.

Quebec Court of RciHeir, Lemimx, A.C.J., Mal oui n ami McCorkitl, t\ R.
April 30, 1012. h„2

1. Appeal (§ III 1)—85)—Regulations as to signing inscription in re- . 7T.(
view—Attorney's name stamped. A,,rl '*

The signature of an attorney to u document of procedure (e.g., an 
inscription in review) which is aflixed by means of a stamp instead of 
being written by hand, is valid, where no prejudice is caused by the 
adoption of this method.

[ Veil v. ChampvuT, 7 Que. L.R. 210, Cantin v. UeV.au, V» Que. S.C.
7. and Iiuzzcll v. Harvey, 1 Que. P.R. 214, specially referred to.]

Motion to reject an inscription in review for alleged irrvgu- Statement 
lari tv in the signature thereof hy the attorney.

liouffard rf- Godbout, for the plaintiff.
Taschereau, Hoy, Gannon, Garnit <V Fitzpatrick, for the 

opposant.

Quebec, April 30, 1912.
Lemieux, A.C.J.:—The question which arises is whether a u-micux, a.c.j. 

document of procedure is valid which is certified or signed by 
an attorney hy means of a stamp and not by hand.

In the present case the signature of the attorneys, liouffard 
& Godbout, is a fac-similé and a faithful and correct reproduc
tion of their signature.

The question as to whether a document is null because it 
has not been signed by the attorney himself, with his own hand, 
has in the past given rise to two very distinct currents of 
opinion. The old Superior Court at Quebec, which consisted of 
four Judges, was equally divided on this point, some of the 
Judges, Casault and Andrews, who were partizans of the French 
doctrine and of the old law, holding that the signature of an 
attorney to a document must he written hy hand, and that a seal, 
a wafer, a stamp or even a fac-similé signature, could not take 
the place of the writing. The other two Judges, Judges Rout hier 
and Caron, decided that the signature of an attorney, which was 
affixed hy a third person, with his authorization, was valid.

This conflict of opinion was the ground for two contrary de
cisions in the Court of Review, rendered hy these same Judges, 
who formed, however, a different Court.

Thus in 1898, in Gan tin v. ticthau. 15 Que. S.C. 7, the Court 
of Review, hy Rmtthier and Caron, JJ., Andrews, J., dissenting, 
held that an inscription in review which was signed hy a third 
party in the name of the attorney, and with the authorization of 
the latter, was valid, since the oppmite party could suffer no 
prejudice therefrom.

In 1901, in Pronin v. Kuscnstein, 3 Que. P.R. 563, the Court 
of Review, Casault and Andrews, and Routhier dissenting, de*
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cided that a document signed by any person other than the 
attorney was null.

In 1894, Judge Citnon in Thompson v. If ion, ô Que. S.C. 
217, decided that the attorney must sign every judicial proceed
ing so as to certify it. and that in order to sign effectively the 
attorney must himself with his own hand write his name at 
the foot of the document.

In 1892, Judge Mathieu in Demers v. Dicin', 1 Que. S.C. 435, 
upheld the same principle.

In 1893, in Drincc v. Stevenson, 2 Que. Q.R. 158, Judge 
Davidson decided that the signature of an attorney affixed to a 
document hv a person who was duly authorized was valid. “Con
sidering,” says the learned Judge, “that it is in proof that the 
signature ‘Carter & Goldstein,' appearing on the declaration 
and copy thereof are in the hand-writing of a person duly auth
orized on that behalf, that said signatures are ratified and 
recognized by tin* plaintiff’s attorneys and that the defendant 
discloses no grief f prejudice 1 in connection therewith: doth 
dismiss said ‘exception à la forme’ with costs.”

An " was taken by the defendant from this judg
ment and was unanimously dismissed by the Court of Appeal 
composed of Lacoste, Rossé, Rlanehet, Hall and Wurtële, be
cause the Court declared that the appellant had suffered no pre
judice (grief).

In Buzzcll v. Harvey, 1 Que. P.R. 214. in 1897, Judge Lynch, 
in a case in which our colleague Judge McCorkill was concerned, 
held that in a case of capias, a document signed in the name of 
the attorney and under his direction by a person c in his
office, is regular.

In 1893. in a case in the Circuit Court, under No. 2648, Beau
lieu v. Bclinge, Judge Routhier dismissed with costs an exception 
to the form based upon the fact that my signature, as attorney 
for the plaintiff, had been affixed by a third party.

As may Ik» seen, the majority of Judges (nine against four) 
have considered that the signature «d‘ an attorney on a docu
ment, affixed by a third person with his permission, was not void 
in law. On the contrary, the principle that such a signature 
can only be declared null if it caused a prejudice either to the 
opposite party or to the party represented by the attorney whose 
signature was contested, has been held ami affirmed.

The question which is submitted to us presents itself under 
another aspect and with different consequences.

It is a question whether an inscription in review bearing 
the signature of an attorney which has been affixed by a stamp 
and not by hand is valid or void in law. And consequently does 
it render the inscription void? The ground for the pretended 
nullity of the signature is the possibility of disavowal of the pro-
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feeding hy tin* party or denial of the signature by the attorney. 
Is this fear serious under the circumstances? Can it be feared 
that the appellant, in ease his appeal were unsuccessful, would 
refuse, for instance, to pay the respondent his costs upon the 
pretext that the appeal was not authorized or that the inscrip
tion was void, inasmuch as it had not been signed by the attor
ney with his own hand and usual signature, but had been signed 
by means of a stamp ? It seems to us that this reasoning is too 
harsh and is incompatible with the text and system of our Code 
of Procedure which has done away with many formalities which, 
by sacrificing the form to the substance have, in the past, helped 
to cause so many just and legitimate rights to he lost.

The old maxims “la fomu nn porte /< fond,” “qui radii a 
syllaba radii iu toto,” are no longer in fashion.

How party appellant disavow the proceeding or the
attorney deny his signature ! In this case a deposit is made in 
review by the appellant to guarantee the opposite party’s costs 
of review. This deposit is presumed to have been made by or 
on behalf of the party appellant, and in our opinion, liears wit
ness in a peremptory manner to his desire and to the manifesta
tion of his wish to appeal. If the appellant wished to appeal 
and had in fact appealed hy making this deposit, it makes very 
little difference how the inscription was signed, because dis
avowal would Ik* ini Coder these conditions the appel
lant would he in a bad position who came before the Court and 
said, after the decision in appeal : “ I disavow this appeal, be
cause I did not authorize it or because the inscription was im
properly signed hy my attorney.”

We think that the party who would put forward such a rash 
pretension would promptly lie sent about his business by the 
Courts. The accomplishment of the formality of the deposit in 
review by the appellant dissipates and does a way with any fears 
that could he entertained as to the possibility of a future dis
avowal or an objection to the attorney’s signature on the ground 
that it was illegal or ized.

In the case Indore us the appellant's attorney affirmed at the 
hearing, and the fact has not been contra dieted, that as soon 
as the motion to reject the inscription was received he had a 
declaration served upon the respondent’s attorneys to the effect 
that he intended and wished that the signature of “ Itoutfard & 
God bout” upon the inscription should In* considered as the 
signature of the attorneys to all legal intents. Moreover, one of 
the attorneys, Mr. Ilouffard, came liefore the Court in support 
of the signature as affixed and declared that lie considered it as 
his signature. Are not these manifestations and expressions of 
the will and intention of the attorneys that the signature should 
Ik* valid and that this signature was intended and had been 
made with their consent ?
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What would he the logical result of dismissing the inscription 
in reviewt It would he to condemn the appellant to pay the 
respondent, his costs upon the very deposit in review which was 
made by the appellant for the sole purpose of obtaining a review 
of the judgment. That would be an anomaly which we could not 
sanction ; otherwise we might as well say to the appellant : “You 
wished to ", but we dismiss your appeal because possibly
at a later date you may wish to disavow it.”

By declaring that the signature is valid we follow the some
what analogous rule established by the majority of the Judges 
who have held that the signature of an attorney upon a docu
ment, by an authorized person, was valid, or at least could not be 
contested unless prejudice was caused. Our decision is in con
formity with equity and the ends of justice for no prejudice 
has been invoked by the respondent and no idea of prejudice 
arises from the proceeding which is attacked. We are in pre
sence of two parties, one of whom suffers no harm and is exposed 
to no danger or harm, and the other of whom would be deprived 
of his right to appeal and to have the judgment revised, in case 
we should decide that the signature is not valid.

In such a case we prefer to follow the rule adopted by Chief 
Justice Meredith in Xt il v. Vhampoux, 7 Que. L.R. 210, which 
related to an informality. “It is possible,” said the learned 
Judge, “although by no means probable that the system we 
adopt may, in some cases, lead to inconvenience, but if we must 
choose between the two, I prefer the possibility of inconvenience 
to the certainty of injustice.”

But it has been objected tl he Rules of Practice of 1897 
impose upon the attorney the oniigation of signing documents 
of procedure. And Rule 29 (Quebec Practice Rules. 1897 ) is 
cited, which says, in effect, that every document of procedure 
whatever must In* signed by the attorney. Rules of practice are 
made for the easier understanding and application of the rules 
of procedure and not for their complication and embarrassment.

We find no article of the Code which requires the signature 
of the attorney upon every document, upon pain of nullity. On 
the contrary numerous provisions have been adopted which 
allow any pleading to be amended at any stage of the case and 
any irregularity in the form which does not cause prejudice. 
(Articles 518, 519, 520 (\l\). Rules of Practice 29 requires the 
signature of the attorney not so much for the signature itself 
as to let the opposite party know the name of the attorney to 
whom he can make tender or payment and upon whom he can 
serve any document.

There is perhaps a reason to dismiss the respondent's motion 
in limine, because it is not accompanied by an affidavit estab
lishing prejudice. Moreover, if the signature of the attorney

0
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is an authentic signature lie should have proceeded by means of 9UE. 
improbation. (< p

We must say, however, that this method of signing documents v.UJ
is by uo means to be recommended, and may, in certain eases. ----

liimxinxgive rise to serious consequences.

MaijOVIN, »T., dissented. tchxkr.

MvCohkii.i,. J. :—This ease is before the Court on a motion m < rkiii.j. 
to dismiss the inscription in review, on tin* ground that it is 
null, because it is not authenticated by, ami does not bear the 
signature of, either tin- plaintilT-appellant, or of his attorneys; 
that the name of the plaintiff's attorneys instead of being written 
by hand, was stamped thereon. The motion is unaccompanied 
by affidavit, and no proof thereof was made.

At the argument of the motion, it was admitted by the plain
tiff's counsel, Messrs. Bouffant & God bout, that the signature 
was made with a stamp, as was customary by that firm, and that 
immediately on being served with a copy of the motion, the 
plaintiff's attorneys served the attorneys of the opposa lit-respon
dent with a notice that the signature to the inscription was the 
usual signature of the attorneys and that they acknowledged 
the same.

The admission by the plaintiff’s attorneys should, in my 
opinion, be accepted as a whole. Without it. I her is no proof 
that the signature to the inscription was not written, if not by 
a pen, by some other instrument. I am of opinion that the Court 
should not rely upon its own individual knowledge and experi
ence in such matters, as a substitute for the proof which should 
have been made by the moving party. I do not consider that the 
fact alleged in support of the motion is self-evident.

In the absence of the admission by the plaintiff's counsel at 
the argument, which was not denied by the opposant's counsel, 
the motion should In- dismissed as irregular, being unsupported 
by evidence and unproved.

I think it is in the interest of both parties tliat we should not 
dispose of the motion in that manner, but that the admission 
should In* accepted as a whole, and that we should decide the 
question on its merits, as it presents itself. The opposant’s 
counsel at the argument cited a numltcr of French authorities 
and some judgments of the Courts of the province in support of 
his motion. 1 do not know that it van be clearly and satisfac
torily said that the jurisprudence on this question 1ms been 
definitely established.

The question has come before our Courts at various times— 
the Superior Court, the Court of Review and the Court of 
Appeals. The late Chief Justice Casault, Judges Andrews,
Citnon and Mathieu were decidedly of the opinion that all legal
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documents, in which the pur ties un* represented by counsel, 
should hr signed by luiiid with the sigimtnre of the counsel. The

1912 authorities upon which they relied for that opinion are to he

1 INI X

found in a .judgment by Mr. Justice Cimon in the ease of 
Thompson. pro linjinn v. It ion, 5 (jue. S.<\ 217, rendered on the 
Jrd of January, 1894. It is to be observed that this judgment 
was rendered prior to the promulgation of the present Code of
Procedure. Hut the opposant also relies upon the 29th rule of 
practice, which says:—

Every document whatever «if the procedure muet In- *ign«>d hy tlie 
attorney nr by the notary, where he i-< authorized t«i represent a party, 
or by the party himself, if he In» not represented by an attorney or by a 
notary.

The authorities relied upon hy Judge Cimon, in the judg
ment above referred to, relate principally to the definition of 
the word “signature,” and to the manner in which a signature 
should he uilixed to a document. Dalloz says:—

("est le seing, le nom d'une [mrsonne écrit de sa main il la lin d’une 
lettre, «l'un acte, pour l«» certifier, le confirmer, le rendre valable.

All the authorities from Dalloz exact that the signature shall 
lie traced and written by the hand of the party. Cutler the word 
“avoué,” No. 101, Dalloz déclara:—

l-c* avoué* doivent signer tout acte «l«» leur ministère afin «le le cer
tifier «»t qu'il porte avec lui la preuve «|e son origine lorsqu'on voudra 
««'en prévaloir. La adverse, pour r«ip|Hisi»r. a besoin «pie la
copie «pii lui «»st signifiée, soit revêtue «l«» cette formalité. Touiller, 
Xo. H. say*: La signature doit être relie «lu nom de famille «pii est le 
véritable nom. N'mi* axons examiné, tome 3. Xo. .373. si un testament 
signé «l'une antre nianièn». pourrait être déclaré nul. Mais «buis les 
actes autres «pie ceux «le dernières volontés, il nous parait «pi'il -u.lii 
«pu» les partit»* signent «le la manière «huit «-Iles ont l'habit iule «le 
üigner.

At one time in the history of the jurisprudence in this pro
vince, the practice was to exact from litigants and their counsel 
t|mt they should strictly conform to the rules of procedure and 
practice laid down in our cotie of procedure and rules of prac
tice. Exceptions to the form were then nightmares to the young 
practitioner—they were so common.

Since the promulgation of tile present code, exceptions to the 
form have really become the exceptional plea to an action or to 
n proceeding, localise article 174 contains a very important modi
fication of the old law. Now, a party can only invoke a ground 
of exception to the form when it causes him a prejudice. (Com
petence rationt nuit no excepted.) Informalities and irregu
larities now, ver rent, which cause no prejudice, will
not he entertained for a moment.5

5
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Our rules of procedure are based principally upon the 
French Code of Procedure. \\Y have not, however, limited our 
source of supply to that code. Our code contains several import
ant modifications which have been influenced by rules of pro
cedure of the Knglisb law, of the Ontario law, and of the codes 
of other countries. If we consult the definition of the word 
“signature,H as given under other laws, we will lind a much 
more liberal interpretation given to it than that mentioned by 
Dalloz. Standard ‘JOtli Century dictionary defines “signature,” 
“the name of a person or something representing bis name, 
written, stamped or inscribed, by himself or by some one properly 
deputized, as a sign of agreement or acknowledgment.”

Bouvier, Law Dictionary, says:—
Itv signalure is understood the art of (Hitting down a mail’s name 

at the end of an instrument, to attest its validity. The name thus 
written is railed a signature. It i* not neeessurv that a party should 
write his name himself, to constitute a signature: . . .
The signature of the grantor a Mixed to a deed hv another, in the 
presence and at the request of the grantor, is as binding as if lie had 
personally a Mixed Ids signature. . . .

Stroud’s Knglish judicial dictionary :
Signature—Speaking generally, a signature is the writing, or other 

wise a Mixing, a (leraon's name, or a mark to represent his n one. by 
himself or hy his authority : Itriiina \. h'ml Inn.. 12 L..I.M.V. 112. 
L.R. s ii.lt. nas, with the intention of authenticating a document us 
being that of, or as binding on. the (ter-on whose name or mark is so 
written or a Mixed.
In Morion v. f'»/># In ml. Hi ( '.B. 517. at p. 525, Mattie. •!.. said :

Signature does not. necessarily, mean writing a person's Christian 
and surname, Imt any mark which ideal Hies it as the act of the party, 
but the reporter adds in a note: provided it lie proved or admitted 
to lie genuine, and lie the accustomed mode of signature of the parti 
The illimité requisite of a signature will vary wnWi'af/ I» I hr nalurr 
of ilir iIwuhii ni, to which it is a Mixed in every case where a statute 
requires a particular document to Is* signed by a particular person, it 
must lie a pure question, on the construction of the statute, whether 
the signature hy an agent is siiMi< lent.
Section 4 of the Bills of Kxelumge Act provides :

Where by this Act. any instrument or writing is required to In- signed 
hy any (lerson. it is not necessary that lie should sign it with his own 
hand, hut it is sutlieient if his signature is written thereon by some 
other jierson hy or under his authority.

Ffilconbridgc, on “Bunking mid Bills of Kxelumge.” nt page 
240, save :—

A signature may Is* defined as the writing of a (arson's name on a 
hill in order to authenticate and give cMect to some contract thereon. 
A pencil signature and also a lithographed or stani|ied signiture is 
siiMicient. etc.
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1 «mi of opinion, after muling all tin* Queliee authorities as 
well as several English authorities on the subject, that it is not 
necessary that the attorney, or that a member of a firm of attor
neys, who are acting in a ease, must actually sign legal documents 
with his own hand, hut that the names may Is* signed or stamped 
in their behalf, by a duly authorized person. I base my opinion 
more particularly upon the following authorities: Cantin v. 
Ht Hum, 15 Que. S.C. 7; Hnzztll v. Harvey, 1 Que. P.R. 214; 
Prince v. Hhvtnson, 2 Que. K.B. 258. In the last cited ease, 
which was an appeal from a judgment of Mr. Justice Davidson, 
dismissing an exception to the form, on the ground that there 
was no prejudice, the Court of Kings Bench dismissed the 
appeal on the same ground.

The following cases shew that, in England, the signature 
of an attorney of record may Is* made by his clerk, or even 
may Ik* stamped : /«'» t/ina v. Knit, L.R. 8 Q.B. 505; ninths v. 
Lawn net. 45 L.J.Q.B. 155; France v. lint ton, |18!>1] 2 Q.B. 208.

1 can understand that in actions in which the Crown is in
terested. and in public suits generally, a more restrictive inter
pretation should Ik* placed upon this rule localise of the “public 
interest.” But in all private actions in which private interests 

are involved, 1 can see no reason why the opposite party 
can have any reason to complain. We find this so. particularly 
in the case that is now ls'fore us.

The inscribing party deposited with the inscription com
plained of, the deposit reipiired by law, as a guarantee of his 
gmid faith. Me is satisfied with the signature of his attorneys; 
why should his op|>oncut have a right to complain, especially 
when lie has failed to shew that he is in any way prejudiced by 
the proceedings.

I am of opinion that the motion should, therefore, Ik* dis
missed with costs.

Motion dismissal.

2
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HAMILTON v. VINEBEHG. ONT.
(Decision No. 2.) j^7

Ontario Divisional Court, Falconbriilgc, C.J.K.B., Britton ami HithlrU,1012
II 1012 -----

1. Contracts (1 IV 1)—303)—Buildixo contract—Vonclusivexess or
architect's certificate—Absence of collision.

An architect's division as to the value of work |wrformeil or of 
materials furnisheil for a building erected timler a contract declaring 
that his decision should In- final, is not ojk-ii to attack if lie acts fairly 
and honestly and no collusion In-tween him and the contractor is 
shewn.

| lia mil ton v. Yineberg, 2 D.I..R. 921. : O.W.X. 1)03, allirmcd on 
•ppral.l

2. Kviuence <8 XII (—934)—Wiiat a moi nth to collision between
architect and contractor—Final decision—Absence of actual
measurements.

Collusion lietwis-n an architect and a contractor sufficient to in 
validate the former’s decision, which by contract was final a- to tin- 
value of work performed or materials furnished for the defendant, 
is not shewn by the fact that the architect did not make any measure 
merits, nor obtain any account of quantities, and that In- acquiesced 
in the amount the plaintiff claimed therefor.

3. Set-off ani» counterclaim < 8 I ('—!.> t—Right of third vasty brought
IN BY DEFENDANT’S VO I XTERCI.AIM TO COUNTERCLAIM AGAINST DE
FENDANT.

A third person brought into an action by the defendant's counter 
claim against the plaintiff, cannot himseif set up a counterclaim 
against, the defendant. (Per Riddell, J.t

[Street v. (lover. 2 Q.B.U. 498; Alcog ami (lamlia If. ami Harbour 
Co. v. (Irrenhill, [189(1] 1 C'll. 19; (leurrai Electric Co. v. I ietoiia /•.'/«> 
trie Light Co. of Limlxag, Id V.R. 47d. .V29; (Irent v. Thornton, 9 C.I.. 
T. Occ. X. 139. specially referred to.]

4. Set OFF AND COUNTERCLAIM (8 I A—3)—CLAIM FOR WAGES—DEFENCE TO
ACTION FOR TORT.

A claim for wages can neither Is- made the subject of a set-off. 
nor used as a defence to an action for tort. (Her Riddell. J.)

5. Pleading (8 If*—52)—Waiver of irregularities—Joinder of last i
AND NOTICE OF TRIAL WITHOUT OBJECTION,

Joining issue and going to tiial without an objection that a counter
claim for wages could not Im- Interposed in an action for tort, is a 
waiver oHhe irregularity. (/’«/• Riddell. J.)

[II gat I v. Allen, 3 O.W.N. 370. applied.]
6. Damages (8 HI A 7—97)—Liquidated damages—Df.iay in completing

contract—Extras.
A stipulation in a construct ion contract for liquidated damages for 

delay beyond a certain day. is not applicable where the delay was 
caused by the performance of extra work ordered by the owner of the 
building.

|Ihulil v. Chnrton. | |N971 1 Q.B. 562, followed. Weatteootl v. Secre
tary of State. 7 L.T.N.S. 73d, Il W.R. 201. 202 ; Ho beets v. Bury Com 

1 ! : i i v 706 i I ; I 1 11 ;1
College, L.R. 0 Q.R. 115; dreg v. Stephen*. Id Sian. L.R. 189; Holme 
v. (luppg, 3 M. Ik W. 3S7. specially referred to.]

7. <'ontracts (B II I)4—188)—Liability of owner of bviijhng to con
tractor FOR EXTRAS ORDERED AND APPROVED.

The owner of a erected by a contractor at a fixed price, is
answerable for material and lalnuir for extras ordered by or approved 
of by him.

99
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ONT. S. ( "(IXTHAI'TH (8 II I) 4—|SS)—Htll.lUXO CONTRACTS—KXTKAK—FaILCRE 
OK CONTRACTOR TO KKKI» ACCOlWT OF MATERIALS AXI» WORK—

1). V. 
mi

LlAIIII.ITY OF OWNER.
The failure uf a contractor to kcc|* an account of material* u*ed 

ami time devoted to extra work on a laiilding he ngrml to erect for
Hamilton

VlNF.lIKKli.

a *tated consideration. i|«**s not prevent hi* recovery of the value 
thereof, where he wa* not required by the term* of his contract to 
keep such account, hut it was a requirement imposed by an archi
tect for hi* own convenience in fixing the value thereof. (/*<•#• Rid
dell. .1.)

Statement Appeal by the defendant from the judgment of Sutherland, 
J., 2 D.L.R. 021. 3 O W N. H05.

The appeal watt dismissed.
II. Cassi Is. K.C\, for the defendant.
E. C. Cal famuli, for the plaintiffs and one Burnham, de

fendant by counterclaim.

Fell -nihridge. Falcon bridge, C.J. :—I do not think that, in view of the 
finding (which is not attacked) that the architect was not guilty 
of fraud or collusion with the plaintiffs, this appeal can suc
ceed on any of the grounds put forward. As to the extras, the 
architect certainly took a great deal for granted in favour of the 
plaintiffs. The evidence of the plaintiffs, leaving out the archi
tect’s extraordinary acquiescence in the plaintiffs’ demands, 
and his apparent indifference to his client's interests, was, 1 
think, so vague, sketchy, and unsatisfactory, that 1 should have 
been better satisfied if we could have seen our way to direct 
this branch of the case to be retried.

But, as the architect was the defendant’s own agent, and 
the evidence satisfied the trial Judge, and as my learned 
brothers agree in thinking that on principle the course above 
suggested ought not to be adopted, 1 have not a sufficiently 
strong opinion to justify me in recording a dissent.

Itritton, J. Britton, J. : As to many of the grounds taken by the dr- 
fendant in his notice of appeal, he must fail. The learned Judge 
was quite right in finding that there was no collusion between 
the plaintiff's and the architect. I’pon the evidence the archi
tect appears to have acted honestly, and lie intended to be fair, 
but bis mode of dealing with the contractor was simple, confid
ing and unbusiness-like. He was, however, the agent for the 
defendant, and if the plaintiff's were willing to have their ac
counts treated in the way the architect states, so long as 
there was no fraud or deceit or collusion the defendant cannot 
successfully complain.

The trial Judge has found in effect that all the extras were 
ordered by the defendant, that the defendant knew and appar
ently approved of what was going on. That being the finding 
and upon evidence, it is difficult to interfere much as my inclin
ation would prompt, owing to the amount of the extras saddled
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upon tin* défendant, an amount which seems unreasonable, and 
excessive.

The contract provides that as to the value of the work added, 
or omitted, the architect is to decide and his decision is to he 
final. The architect was of defendant's choosing, lie was 
easy-going and unbusiness-like. hut lie was honest, and as the 
plaintiffs have not been guilty of any fraud, it should not he as
sumed that they have wilfully made false or excessive charges.

The statements made hv the architect on his examination 
for discovery, and which were put in at the trial as against him, 
were most damaging. He admitted that in passing | iff"s 
accounts, he «lid not make any measurements, get any accounts 
or statements of quantities, etc., etc. Kven in the face of all 
that it may he that the defendant was not overcharged, hut there 
is the feeling that perhaps the defendant is being asked to pay 
too much. I cannot say that it was the duty of plaintiffs to fur
nish invoices and statements of quantities and time, and wages, 
when not asked, hut it is manifest that to a contractor, not lion- 
rat. who found the owner's architect so easy a mark as Burn
ham was, there would he a temptation to overcharge. The con
tractor's accounts were taxed by having a lump sum knocked 
off, on the general principle that a contractor's account might 
lie excessive.

As to the defendant's claim of $2.’> per week for the time, 
after time mentioned for completion of contract—until house 
ready—the defence is that plaintiffs were delayed by the extras 
ordered. That is a question of fact and the trial Judge has 
t*oiin«l against defendant.

The case of ZWd v. 1'luirtoH, |1H!I7| 1 (j.ll. ôfi'J, is an auth
ority against the defendant on this point. The headnote of that 
case is:—

“Where in a contract for the execution of specified works it 
is provided that the works shall he completed by a certain date 
and in default of such completion the contractor shall he liable 
to pay liquidated damages, and there is also a provision that 
other work may be ordered by the way of addition to the con
tract, and additional work is ordered, which necessarily delays 
the completion of the works, the contractor is exonerated from 
liability to pay the liquidated damages unless by the terms of 
the contract he has agreed that whatever additional work may 
lie ordered, lie will nevertheless, the works within the
time originally limited.”

In my opinion the appeal must be dismissed, ami with costs, 
ns indicated by my brother Riddell.

Riddell, J.:—Hamilton and Walker arc a contracting firm; 
they entered into a written ng contract with Vineberg to 
build according to the plans of Burnham an architect; after

ONT.
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ONT. they had finished their work, as they assert, they assigned all
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1012

moneys due under the contract to Gray, and, with Gray as a 
eo-plaintiff, sued Vineberg. Vineherg defended, and added a

Hamilton

Vinkhkho.

counterclaim, himself being therein plaintiff, and Hamilton 
and Walker, Gray, and the architect., Burnham, being the de
fendants. claiming that the work, etc., was done badly by Hamil
ton and Walker, with the “connivance” of Burnham, and so 
the amount paid was more than enough. He claims also against 
Hamilton and Walker and Burnham for breach of contract— 
and against Hamilton and Walker for $250 liquidated dam
ages for delay; further, that Burnham acted with such gross 
carelessness and negligence and so ignorantly, as well as col- 
lusively, with Hamilton and Walker, that the certificates given 
by him should be set aside and cancelled.

Burnham (by the same solicitor as Hamilton and Walker) 
sets up a counterclaim against this counterclaim for $00 on 
account of contract, $48.72 being 3 per cent, of extras, in all 
$108.72, and interest thereon. I’pon this Vineberg joins issue.

The action came on for trial before my brother Sutherland 
at the non-jury sittings at Toront ); and he gave judgment for 
the plaintiffs for $1,544.04, being $1,453.49 and interest, with 
costs, and for Burnham, defendant by counterclaim, upon his 
counterclaim to the counterclaim of Vineberg for $00 and costs, 
dismissing the counterclaim to the original action with costs. 
Vineberg now appeals.

It is well established that a third party brought in, as Burn
ham was, by counterclaim, cannot himself set up a counter
claim against the plaintiff by counterclaim: Street v. (/over, 2 
Q.B.D. 498; Aleo)i and (/andin HAW and Harbour Vo. v. Green- 
hill, [ 1896] 1 Ch. 19; General Electric Vo. v. Victoria Electric 
Light Vo. of Lindsay, 16 P.R. 476, 529; unless what is called 
a counterclaim is in reality but a set-off or a defence: Green v. 
Thornton, 9 C.L.T. Oec. N. 139; General Electric Vo. v. Vic- 
toria Electric Light Vet. of Lindsay, 16 P.R. 476, at pp. 481, 534. 
That a claim for wages can be neither set-off nor defence to an 
action founded upon tort such as this, requires no authority.

But the plaintiff by counterclaim has joined issue on the 
counterclaim by Burnham, and gone on to trial without objec
tion; and 1 think he cannot now complain of the irregularity. In 
llyatt v. Alkm, 3 O.W.X. 370, the Divisional Court thought that 
an irregularity not unlike the present might lie waived. Here 
Burnham might have brought his action against Vineberg; 
and possibly that action, while not consolidated with the pre
sent, might have lieen ordered to be tried at the same time. 
If the claim be considered well founded, we might say some
thing as to the scale of costs, as the learned trial Judge has 
not passed upon that matter.



4 D.L.R.| Hamilton v. Vin kb erg.

Tin* first claim sot up by Vineberg is that for $250 claimed 
for delay, and lie appeals to clause 6 of the contract, which 
reads : “The contractors shall complete the whole of the work 
comprehended under this agreement to the satisfaction of the 
said architect by the 1st day of March, 1910, when the said house 
shall he complete and ready for occupation ; and. failing to do 
so, they shall pay the owner the sum of $20 for each week, or 
part of a week, elapsing thereafter, until the said house is ready 
for occupation, such sum not to he a penalty hut as liquidated 
damages for non-completion by the date specified, which dam
ages may he deducted by the owner out of any balance payable 
to the contractors herein.”

It seems to he settled that language such as appears in this 
clause does not hind the contractor to complete, not only the 
work set out in the contract, but also the “extras” which may 
be ordered, within the time set.

In Dodd v. ('hurlon. | 18971 1 ( j.l ». fit>2, the contract pro
vided that the work should he complet*d within a certain time 
and default liquidated damages, also a provision that other work 
might he ordered, and if ordered, must he done by the con
tractor. Certain additional work was ordered to complete 
which necessarily delayed the work beyond the time set. It was 
held that the contractor in such a case is exonerated from the 
liability to pay liquidated damages unless by the terms of the 
contract he has agreed that—whatever additional work may he 
ordered—he will, nevertheless, complete the works within the 
time originally limited. And this is so even if the contract con
tain a clause giving the architect power to extend the time for 
completion in case of extras being ordered, “if hv reason thereof 
he shall consider it necessary to extend the time for the com
pletion of the tug-vessels, such extension of time shall he given 
in writing . . . otherwise the time of completion shall he 
deemed to lie not extended .

In Wist wood v. Scent ary of Slate (186!$), 7 L.T.N.S. 7!$6, 
in a contract containing this clause (see p. 737) the engineer 
did not extend the time, hut the (’ourt (YViglitnuin, Crompton, 
and Mel lor, JJ.), held nevertheless, that the defendant having 
by his own act rendered it impossible to perform the work in 
time, the builder was relieved.

In the report in 11 W.R. 261, it is said, p. 262:—
The Court . . . expressed no strong an opinion that the wet-olT

for jH'iialtieff could not i»e *up|»ortcd that the argument on the head
wan not preened.
A not dissimilar case is Itoberts v. Bury Commissioners, etc. 

1869 . L R 1C.P 765 1870 , L.R >C P $10, in which Kelly, 
(fit., giving the judgment of himself and Blackburn and Mellor,
JJ., says (L.R. 6 C.P., pp. 826, 827)
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ONT Where tli«* effect of giving mich a vonstruction to the contract would
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apparently be to put une party completely at the mercy of the other, 
we ought not to give that construction to the contract unless the 
intention i* pretty clearly expressed.

Hamilton f/oms \. S. John's ('Ollttp (1870), L.R. 0 Q.B. 11'». is a
Vixkbf.ro. different kind of case. There, as is pointed out hv Mellor. .1.,

at p. 123:—
There is an express provision made in the contract for an extension 

of time in case the dork of the works shall consider it necessary, hut 
the contractors contract positively ami absolutely to do the work and 
the alterations within the given time, unless an extension lie made 
under that particular stipulation.

and in the fa tv of that stipulation, the Court held that they 
could not imply a condition at variance with it. Exprtsgum 
fat it assart' taciturn.

In <in y v. Sit pin ns (100(1), Iti Man. L.R. 18!l. there was a 
provision for time allowance in case the plaintiff was delayed in 
the prosecution or completion of the work, but that

no such allowance shall Is- made unless a therefor i» presented
in writing to the architect within 3(1 hours of the occurrence of such 
delay.

The plaintiff without his default and within the meaning of 
the clause was prevented from beginning his work, and after 
beginning from completing it- lie did not present any claim to 
the architect, and the Manitoba Court held that he had no right 
to an allowance. Rut there, nothing done by the owner or his 
architect made it impossible for the contractor to make a claim, 
ami the ease is not at all in point so far as 1 have quoted it. 
But the remainder of the decision is in point—the owner was 
to be paid #20 a week in ease of delay beyond the time fixed. 
The time fixed for completion was September loth. 1903, but the 
owner ordered some extra work done, which was commenced 
only January 14th, 1904. The Court held that the allowance 
of #20 was payable only up to January 14th, because the defend
ants, having ordered the work to be done which only began 
January 14th. was estopped from claiming damages for delay 
lieyond that date, following and applying llolint \. Gup pa, 3 
M. & W. 387. ami eases cited in this judgment. The delay 

must give time to do the whole of the work including 
the extras, which the owner is responsible for the ordering of.

The learned trial Judge, upon evidence which wholly justi
fies such a finding as he says that he believes the evidence of 
Hamilton and Burnham—finds that Vinelierg gave a verbal 
assent to an order for the alterations; and the architect gave a 
written order.

The defendant Vineherg now complains that the direction 
in this order, “all work done as an extra where owner and con-

0
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tractor has not agreed on price before commencing said work 
the contractors must keep an account of all materials and time 
spent on said work, so that price of said work may be given by 
the architect as per agreement,” was not followed by the 
builder. But this is not either in the contract or in the order a 
prerequisite either to doing the work or to being paid for 
it—it is a direction given by the architect (who is in this par
ticular matter the agent of Vineberg) in order that he may the 
more easily and accurately fix and ascertain the price to be 
paid. The omission to keep track does not disentitle the con
tractor to be paid—although it would justify the architect in 
allowing ns little ns he could.

From a perusal of all the evidence, I can see nothing to 
indicate that the architect acted otherwise than honourably, nor 
is there any indication of collusion between architect and con
tractor. Under these circumstances, the certificate of the archi
tect must be final.

Moreover, the finding of the trial Judge that the delay 
was caused by the owner himself, I think is wholly justified—as 
are the other findings mode by him.

I think the appeal should be dismissed with costs—but with 
a direction that the costs to be allowed Burnham in his judg
ment against Vineberg are to be costs on the Division Court 
scale without a set-otT—the costs of the appeal to be on the scale 
of an appeal to the High Court from a Division Court judg
ment. In other words. Burnham is to Ik* put in the same posi
tion as though he had brought his action in the Division Court; 
but Vineberg should pay on the appeal costs as though he had 
unsuccessfully appealed to the Divisional Court from a Division 
Court judgment.

Appeal dismissed.

ONT.

DC.
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Riddell. J.

LEMAY v. LEFEBVRE et al.

(Jucbcr Court of Review, Tcllicr. Drl.oriniicr mol Martineau, .1.1.
I/.il/ 17, 1012.

1. Pleading (9 IIII—223)—Action ko* tiik price of goods souk—Writ
ten CONTRACT.

In mi net ion for the price of goods sold exceeding the value of 
$50. where there tin* been no acceptance or receipt of the good* and 
nothing given in earnest, the vendor wlm relies upon n written con
tract must allege it in hi* action or by subsequent amendment, and 
otherwise he cannot produce it or make evidence of it at the trial.

2. Trial (8 III K3—2411—Leave by trial jith.i to pbodi ce in evidence
A WRITTEN CONTRACT NOT PLEADED— iRREUl'T.ABITY. 

leavo granted to the plnintilT by the trial Judge to produce a written 
contract for sale of goods not set up in the pleading and. therefore, in
admissible without an amendment of the pleading, is irregular, not
withstanding that such leave is given subject to the defendant's right 
to amend hi* plea.
S3—1 D.L.R.

QUE.
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QUE. Appeal by defendants by way of inscription in review.
an.
1912

The judgment which is inscribed for review, and which is 
reversed, was rendered by the Superior Court on May 10th, 
1911. by Globensky, J., in the following terms:—

LmmvBE.
“Whereas the plaintiff claims from the defendants, jointly 

and severally, the sum of $400, for the price and value of 10,000

Statement
feet of wood sold to them at the times and for the price men
tioned in the account attached to the declaration, and asks for 
judgment for the aforesaid sum;

“Whereas the defendants have pleaded to this action by a 
general denial of the facts alleged by the plaintiff;

“Considering that it is established by exhibit A, produced 
by tin- plaintiff at the trial, that the sale of the wood, the price 
of which he claims, took place on tlie 30th August, 1910, in
stead of the 27th October, 1910, which is the date given in the 
account attached to the declaration;

“That the defendants opposed the in of the said
exhibit as illegal became the defendants were hiumI upon an 
account and not upon a contract, because notice should have 
been given to the defendants of tin* production of this document, 
which should have been produced with the action, and be-Miise 
it was sought to take the defendants by surprise;

“That this objection was dismissed, but tin* Court in dis
missing it offered to allow the defendants to amend their plea 
or to produce a new one, if they thought they were taken by 
surprise;

“That the defendants refused this offer;
“That they did not make a motion, before pleading, to 

force the plaintiff to declare if the sale alleged in the declaration 
was a verbal sale or one by writing;

“That they can suffer no prejudice by the production of the 
said contract, exhibit A;

“That those who plead should lie in good faith, and if the 
defendants had a serious defence resulting from the production 
of flu* said contract which has been produced, they should have 
put it forward;

“That the plaintiff has proved that the defendants are in
debted to him in the sum claimed;

“That the plaintiff has proved the essential allegations of 
his declaration;

“For these reasons doth condemn the defendants to -pay, 
jointly and severally to the plaintiff the sum of $400, with in
terest from the date of service of the action and costs.”

Lawrence, Morris and Mclvrr, for the plaintiff.
E. liions, for the defendants; K. Fabre Survcycr, K.C., 

counsel.

1827
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Montreal, May 17, 1912. The* judgment in review was de
livered by

Tellier, .1. (translated) : The plaintiff claims from the de
fendants, jointly and severally, the sum of $400, for tin* price 
and value of 16,000 feet of wood sold to them at the times and 
for the price mentioned in the account attached to the declara
tion. and dated October 27th, 1910, and lie asks for judgment 
for this sum with interest and costs.

By their defence to the action the defendants deny all the 
allegations of the plaintiffs’ declaration, and in consequence 
they ask for the dismissal of the action with costs.

In commercial matters in which the sum of money or value in 
question exceeds fifty dollars no action can he maintained 
against any party or his representatives unless there is a 
writing signed by the former, upon any contract for the sale of 
goods unless the buyer has accepted or received part of the 
goods or given something in earnest (article 1235, C.C.). In 
the present case the plaintiff has not invoked in support of his 
demand nor filed in the office of the Court with the return of 
service, a writing signed by the defendants; and, furthermore, 
he has not alleged that he has delivered to the defendants the 
wood sold by him, nor that the latter accepted a part of it or 
gave earnest. 1‘nder these circumstances the plaintiff could not 
establish the sale of the wood by testimony nor produce at the 
trial a contract of sale or proof of facts which In- had not 
alleged in his demand.

QUE.

UK.
1912

Lmaivm.

The defendants rightly opposed verbal evidence under the 
circumstances, and the production by tin- plaintiff himself, 
during his evidence, of the contract of August doth, 1910, to 
establish the pretended sale of wood on October 27th. 1910; but 
the Court of first instance overruled and dismissed these objec
tions, allowed the production of a contract of sale and the proof 
of facts which were not alleged in the case and forbade the 
defendants tin* right of questioning the quality of the wood 
furnished, without first changing or amending their plea. The 
facts, which were not alleged by the plaintiff, and were thus 
allowed in evidence by the Court, were of a nature to take the 
defendants by surprise and to render other pleadings necessary, 
and the plaintiff should have amended bis declaration so as to 
agree with the facts proved and the defendants should have 
pleaded t/r novo, all of which was not done.

I’nder the terms of the contract of August 30th, 1910, the 
wood therein mentioned was to be delivered oil hoard the ears 
at Lake Megantic, but the price was only payable after the 
wood had been unloaded and measured net ; from whence it 
follows that the price of the wood which the plaintiff claims.
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Lefebvre.

was not even dm* under the contract at the time of the service 
of this action. The wood was never unloaded nor measured in 
the presence of the parties; and the defendants refused to re
ceive the car of wood after having taken one load which they 
at once brought hack and put hack in the car.

For these reasons the judgment is reversed and the plain
tiff’s action dismissed with costs.

Appeal allowed.

N.B.

s.c.
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Jan. 19.

JACK v. KEARNEY.

Supreme Court of \>ir Brunswick (Chancery Division). Hearing before 
Mcl.rod, J. January 19, 1912.

1. Evidence (§ II E 7—191)—Presumption as to fraudulent Intent-
Voluntary CONVEYANCE.

A fraudulent intent will he inferred from n voluntary conveyance 
of hia property by a debtor, the effect of which ia to defeat, hinder, or 
delay hia créditera.

f Freeman v. Pape, L.R. 5 Cli. App. 538; Crossley v. El worthy. L.R. 
12 Eq. 158, and Maekay v. Douylus, L.R. 14 Eq. 106, followed.)

2. Fraudulent conveyances (g VI—30)—Transaction between parent
and child—Void as against creditors—Absence of fraud.

Where a parent, who, upon the purchnae by hia eon of a heavily 
encumbered farm, assisted him in making a small payment thereon, 
and subsequently, in consideration of the son transferring it to another 
brother, conveyed to the former all of the land he owned, upon such 
son's conveying a half interest therein to a younger brother, to become 
effective upon the latter attaining nia majority in the event that he 
should continue to remain at home until then, such conveyance i« 
void ns to the creditors of the parent, although made without actual 
intent to defraud, delay, or hinder them.

3. Fraudulent conveyances i g II—8)—Voluntary conveyance—Agree
ment TO SUPPORT GRANTOR—INSUFFICIENCY OF CONSIDERATION.

An agreement to support a grantor ami hia wife during their lives 
will not constitute as against the grantor’s creditors, a consideration 
aiiflicient to uphold a conveyance of land.

4. Fraudulent conveyances (g Vi—30)—Voluntary conveyance by par
EM i" CHILD SeRVICI RENDERED BY CHILD DURING MINORITY -
Consideration.

Services rendered by a child during minority do not constitute a 
consideration sufficient to support a voluntary conveyance of land by 
parent to the child as against the creditors of the former.

[Ite Maddcver, L.R. 27 Cli. Div. 523, specially referred to.)
5. Mortgage (g II B—14)—Effect of proceedings to set aside volun

tary CONVEYANCE—SUBSTITUTION OF NEW MORTGAGE BY GRANTEE.
Where one to whom a voluntary conveyance of land was made, which 

was void as to the creditors of the grantor, upon retiring an existing 
mortgage thereon, gave a new one to the mortgagee for a larger 
amount, such mortgage is not alleeieil liy a subsequent proceeding to 
set aside such conveyance, to which the mortgagee was not a party.

Statement The action is brought to set aside a deed given by tile de 
fendant Robert H. Kearney, to the defendant Frederick A. 
Kearney and also a deed from Frederick A. Kearney to the de-
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fendant Roy Kearney on the ground that they are both void as 
against the plaintiff.

The facts of the cast* were not in dispute, the defendant 
Robert II. Kearney being the principal witness on the part of 
the plaintiff.

The defendant Robert II. Kearney is a farmer and in 1009 
owned a farm a short distance from Woodstock in Carle ton 
County, worth about four or five thousand dollars, which at 
that time was subject to a mortgage to the Canada Permanent 
Loan Company for $2,000 and some odd dollars. He had three 
sons living with him, Frederick A. and Roy, two of the defen
dants, and James. Frederick A. was the eldest and was then 
about 24 years old, James the next was about 22 years old and 
Roy about 15. The boys all lived at home and worked on the 
farm. The two older ones had for some years during the winter 
months worked out pressing hay and part of their earnings was 
turned into their father and part they spent for themselves.

In 1907, Frederick A., then being about 22 years old, wished 
to leave home and work for himself. His father did not wish 
that and after some talk between them he agreed to buy another 
farm and did buy a farm adjoining his own from a Mr. Hamil
ton. The price paid was $.‘$.100 which included about $100 of 
personal property. This farm was subject to two mortgages 
given by Mr. Hamilton, amounting to $1,550, and these re
mained as a charge on it. $500 was paid by Robert II. Kearney 
and Frederick A. Kearney in cash within a few months after 
the purchase. The farm was conveyed to Frederick A. Kearney 
and he gave Mr. Hamilton a mortgage for the difference be
tween $1,550 and $2,600, so that the farm was in Frederick A. 
Kearney's name, subject to three mortgages amounting in all 
to $2,600. Frederick continued to live at home and the two 
farms were managed by Robert II. Kearney and worked to
gether by him and 1ns sons.

In the early part of 1909, James Kearney, the second son, 
then being about 22 years of age, began urging his father to give 
him $1,000 and a pair of horses as lie wished to marry and 
settle by himself. Robert II. Kearney was entirely unable to do 
that, but it was eventually agreed between him and the two 
older boys that the defendant Frederick A. Kearney should con
vey the Hamilton farm to James Kearney and the defendant 
Robert II. Kearney should convey the homestead to Frederick 
A. Kearney. This was accordingly done, the consideration men
tioned in the deed to Frederick A. Kearney being five dollars. 
These deeds were given about the 21st of June, 1909, but were 
not then registered. The deed of the homestead was registered 
in April, 1910.

8.17

N.B.
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Statement

Argument

It was also agreed that Frederick was to give half the home
stead to the defendant Roy Kearney who was then about fifteen 
years of age, provided he remained and worked on the place un
til he was 21 years of age, and the deed of the one half wus 
made to him by Frederick A. Kearney and handed to his mother 
to be given to him when he was 21 provided he remained and 
worked on the place. If he did not remain and work on the 
place until he was 21 the whole farm was to belong to Frederick 
A. Kearney.

The defendants also say that it was understood and agreed 
that Robert II. Kearney and his wife were to have their living 
and support on the farm during their lives, but there was no 
written agreement to that effect, and at best, from the evidence, 
there was no more than an understanding to that effect.

This conveyance of the farm took practically all the pro
perty Robert II. Kearney, the defendant, had. He had the fur
niture in the house, which I gather from the evidence was not of 
much value, and one-fifteenth share in a breeding horse which 
was not quite all paid for, which was of no practical value for 
creditors. He owed at this time between $1,500 and $2,000.

The crop had all been put in. It consisted principally of 
potatoes ami it was agreed that he was to have the crop of that 
year to pay his debts. The boys were to assist in gathering it 
and he was to leave enough for seed for the following spring. 
The crop, however, especially the potatoes, was a failure, and 
there was practically nothing to pay the creditors.

The plaintiff does business in Halifax, Nova Seotia, under 
the name of the Nova Scotia Fertiliser Company. In January 
or February, 1900, the defendant Robert II. Kearney purchased 
fiora the plaintiff fertiliser to the amount of about $600 which 
was to be paid for on the 1st of January, 1910. It was delivered 
in the spring and was used on defendant’s homestead farm. On 
July 1st, 1909, he gave a note for the amount, due six months 
after date. The note was not paid and the plaintiff after press
ing for payment brought an action and on the 18th of February, 
1911, recovered judgment for $625.25 principal and interest, 
and $36.90 for costs and an execution was issued on the judg
ment but the sheriff was unable to find any property on which to 
levy and returned the writ endorsed “nulla bonaV

The plaintiff claims that the deed to Frederick A. Kearney 
is void under the Statute of Elizabeth.

M. O. Teed, K.C., for the plaintiff:—The plaintiff submits 
that the deeds in question are void under the statute 13 Eliz. 
ch. 5, there is no value or consideration sufficient to save them 
from the operation of the statute ; being voluntary conveyances 
within the meaning of the Act, the circumstances are such that 
a Court should find they were accepted with intent to delay and
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defraud creditors; the circumstances are such that it is not 
necessary to shew actual intent to defraud, but the effect of the 
conveyance might be expected to, and in fact has been such as 
to defeat, delay or defraud creditors, and the Court must at
tribute a fraudulent intent to the persons executing and receiv
ing deeds ; that the assets of Robert Kearney that remained, and 
the expectations entertained of future crops were not such as 
to warrant the settlement or deeds ; in any event we submit that 
the undivided one half that is held for Roy cannot be so held 
and the deeds to that extent must be set aside. In regard to 
questions of value or consideration see Three Towns Banking 
Co. v. Mcddever, 27 Ch. D. 523; Cornish v. Clark, L.R. 14 Eq. 
184; Penhall v. Elwin, 1 Sm. & Q. 258. In regard to circum
stances implying fraud see May on Fraudulent Conveyances, 
pp. 40, 41 ; Smith v. Chcrrill, L.R. 4 Eq. 390; Freeman v. Pope, 
L.R. 5 Ch. 538; In re Sinclair, ex parte Chaplin, 26 Ch.D. 319. 
As to reliance being placed on probable value of the crop, see 
Crosslcy v. El worthy, L.R. 12 Eq. 158; Maekay v. Douglas. L.R. 
14 Eq. 106; Ex parle Bussell, 19 Ch. D. 588; Spencer v. Slater, 
4 Q.B.D. 13; The Sun Life Assurance Company of Canada v. 
Elliott, 31 Can. S.C.R. 91.

IV. P, Joncs, K.C., for the defendants:—There was a valu
able and adequate consideration given by Fred. A. Kearney for 
the deed. He has worked for three years in the interests of the 
farm and for the last two years under an express agreement. 
He has rights as well as creditors. His work in 1907, 1908, and 
1909, was a direct consideration for the deed sought to be set 
aside. He also agrees to support his father and mother for th > 
rest of their lives. The sum of five hundred and ten dollars was 
paid on the Hamilton place, and the Hamilton place was part 
of the consideration. This is not a voluntary conveyance at all. 
When a consideration is shewn in family matters, Courts have 
not been very particular about the adequacy of it. See May 
on Fraudulent Conveyances at star, page 276, and authorities 
cited there. In regard to Roy’s deed, Roy was to work for five 
years before he could get the deed. This is simply a rider and 
part of the family agreement. Without proof of actual fraud 
on the part of Fred. A. Kearney this Court ought not to take 
away the property and have his work go for nothing: In re 
Johnson, Golden v. Gillam, L.R. 20 Ch. D. 389; Gale v. William
son, 8 M. & W. 405; Whelplcy v. Biley, 7 N.B.R. 275. Good faith 
is shewn by the belief that ample provision was made for the 
payment of creditors and also by the fact that he had paid some 
creditors since the deed was given. Where there is valuable con
sideration (actual consideration) the burden is on the plaintiff 
to shew actual fraud.

Teed, K.C., in reply:—A voluntary transfer is a transfer 
where there is no consideration going to grantor, and this is a

N.B.
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Argument
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changed and instead of land the creditors have other assets to 
look to for their claims. Fred, was paid for his work by the

Kearney.

Hamilton place and by other consideration. See Three Towns 
Banking Co. v. Maddcver, 27 Ch. D. 523. The decree the plain- 
tiff asks would not necessarily result in the loss of the property

Argument
to Fred. A. Kearney ; it would simply mean that property would 
be liable to the plaintiff's claim. There is no valuable con
sideration in this ease, because the consideration must pass to 
grantor himself, where creditors are involved. Now as to Roy’s 
deed. It certainly ought to be set aside. The consideration was 
Roy’s work and this went to Fred, and not to the father, not to 
the grantor.

McCcod, J. McLeod, J. :—The facts of the case are really not in dispute, 
the defendant Robert H. Kearney being the principal witness 
on the part of the plaintiff.

The first question is whether the deed is a voluntary one or 
not. If it is a voluntary deed and the necessary effect is to 
defeat, hinder or delay creditors then the law infers an intent 
to defeat, hinder, and delay creditors and the deed will be set 
aside, without proving actual and express intent, but if it is 
founded on valuable consideration then it is necessary to prove 
actual and express intent.

In Freeman v. Pope, L.R. 5 Cli. App. 538, which is a leading 
case, Lord Hatherley, L.C., at page 541, in referring to the 
Spirrtt v. Willows case, reported in 3 DeG. J. & S., page 293, 
says as follows :—

In that case there was clear and plain evidence of an actual inten
tent ion to defeat creditors. But it is established by the authorities 
that in the absence of any such direct proof of intention, if a person 
owing debts makes a settlement which subtracts from the property 
which is the proper fund for the payment of these debts, an amount 
without which the debts cannot be paid, then, since it is the neces
sary consequence of the settlement (supposing it effectual) that some 
creditors must remain unpaid, it would be the duty of the Judge to 
direct the jury that they must infer the intent of the settler to have 
been to defeat, or delay his creditors, and that the case is within the

And in the same case, Sir G. M. Gifford, L.J., at page 544, 
says :—

There is one class of cases, no doubt, in which an actual and express 
intent is necessary to be proved—that is in such cases as Holmes v. 
Penney, 3 K. & J. 90. and Lloyd v. Attwood, 3 DeG. & J. 614, where 
the instruments sought to lie set aside were founded on valuable con
sideration; but where the settlement is voluntary, then the intent may 
be inferred in a variety of ways. For instance, if after deducting the 
property which is the subject of the voluntary settlement, sufficient
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available assets are not left for the payment of the settler's debts, 
then the law infers intent, and it will be the duty of the Judge, in 
leaving the case to a jury, to tell the jury that they must presume 
that that was the intent.

And Crossley v. El worthy, L.R. 12 Eq. 158, decided by Sir 
P. Malins, V.-C., is practically to the same effect, and in Mackay 
v. Douglas, L.R. 14 Eq. 106, the same learned Judge says, at 
page 120, as follows:—

NB
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MoLrod, J.

It is not at all necessary to shew that a man had any fraudulent in
tent in making the settlement as the law is now settled. It is very 
true that some of the old authorities cited by Mr. Fischer, particularly 
Stileman v. Ashdoum, 2 Atk. 477, and many of the decisions long after 
that, proceeded upon the assumption that the settlement could not 
be set aside unless there was an intention to defraud, because the 
words of the statute are, “With intent to defraud, defeat or delay 
creditors." But that has been long got rid of and it is not necessary 
now to shew that. The statute speaks of cases where the creditors 
“are. shall or might lie in any wise disturbed, hindered, delayed, or 
defrauded" and it is not necessary to shew an intention to do that, be
cause if the settlement must have that effect the Court presumes the 
intention and will attribute it to the settler.

That is distinctly laid down by the present Lord Chancellor on ap
peal from V.-C. James, in Freeman v. Pope, L.R. 5 Ch. App. 538. I 
acted upon that principle in Crossley v. Elworthy, L.R. 12 Eq. 158, 
where I expressly gave Mr. Elworthy the benefit of my opinion that 
he did not intend to commit fraud, but as the settlement had the effect 
of defeating or delaying his creditors I attributed the fraudulent in
tention to him within the meaning of the statute, and set the settle
ment aside.

See also In re Maddevcr, 27 Ch. Div. 523, and Fry, L.J., in 
Ex parte Chaplin, 26 Ch. Div. 319, at p. 336; Taylor v. Coenen, 
L.R. 1 Ch. Div. 636; Edmunds v. Edmunds, |1!)04] P. 362, at p. 
375; Sun Life Assurance Company v. Elliott, 31 Can. S.C.R. 91. 
Numerous other cases may be cited to the same effect.

In the present case I do not think that it has been prpved 
that there was an actual intent to defeat and delay the creditors 
but the effect of the deed was to do that very thing, and the 
Court will therefore presume an intent to defeat and delay the 
creditors. At the time the deed was made the defendant Robert 
H. Kearney being indebted to an amount between $1,500 and 
$2,000 denuded himself of practically all his property. Accord
ing to his own statement he only had his household furniture, 
which was of little value, and one-fifteenth share in a horse kept 
for breeding purposes and which was not all paid for and was 
really of no value to his creditors. All he had was the hope that 
the crop would turn out in the fall to lie sufficient to pay his 
creditors, but that crop failed. He himself received no con
sideration for the conveyance.
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N B It is true that he said that he and his wife were to have a
s.c. l'°me and living on the place during their lives. This agreement
mi2 was, however, not in writing and even if it was in such a con-
----- dition that it could he enforced it is not. in my opinion, a con-
’ A(fK sidération sufficient to support the deed against the plaintiff.

Kbarney. A man indebted cannot convey his property simply for the pur-
M — ] Pose °f supporting himself and his wife if need be and thus de

feat his creditors.
The circumstances of this case are simply that in 1007 the 

defendant Frederick A. Kearney then being about twenty-two 
years of age desired to go away and work for himself but Robert 
II. Kearney did not wish him to go, and in order to make some 
arrangement for him, agreed to buy and did buy the farm called 
in this suit the Hamilton farm which adjoined his own farm 
and it was conveyed to Frederick A. $500 was paid on it and 
the balance remained on mortgage. To that no objection can 
lie taken. In 1909, his son James being then about 22 years old 
and wishing to be married, pressed to have some provision made 
for him and then it was arranged between Robert II. Kearney 
and his son Frederick A. that Frederick A. should convey the 
Hamilton place to James (the equity of redemption in that 
place being according to the price paid for it worth about $500;, 
and that Robert II. Kearney should convey the homestead to his 
son Frederick A. (the equity of redemption in this place being 
according to the value put upon it worth about $2,000), Fred
erick A. on his part agreeing to convey one half of this home
stead to his brother Roy who was then about 15 years of age, on 
the conditions I have already stated.

The farming utensils were divided between Frederick A. 
and James, so that when this conveyance was made Robert II. 
Kearney was left without anything to pay the plaintiff and 
other creditors he at that time owed, save and except his hope 
that the crop would turn out sufficient to pay his debts. Ilis 
son Frederick A. certainly knew that he owed some debts, al
though he says that he did not know that he owed the plaintiffs, 
but the very fact that he and his father agreed that the crop of 
that year should go towards paying the debts of the father shews 
that lie knew his father had debts and he also knew that the con
veyance made to him took all the property that his father had.

The defendants relied strongly on In re Johnson, 20 Ch. 
I)iv. 389, but that case differs very materially from the present 
case. In that case, Fry, J., before whom the case was tried, 
says that it is clear that the consideration for the deed of the 
12th of June, 1878, was in part meritorious and in part valuable.

The facts were that one Judith Johnson, a widow, conveyed 
the property she had to her daughters Alice and Amy, and they 
covenanted that they would “pay all the just debts ineurred by
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the said Judith Johnson up to the date of the said indenture in 
connection with the working and management of the farm,” 
which was the property conveyed and also would maintain the 
said Judith Johnson during her life. There was one debt for 
which Judith Johnson was liable but which was not incurred 
by the said Judith Johnson in connection with the working and 
management of the farm and that creditor brought an action to 
set aside the deed on the ground that it was void under the Stat
ute of Elizabeth, but Fry, J., held that he could not succeed be
cause the deed was in part, at all events, made for a valuable 
consideration, which consideration was the covenant that the 
daughters should pay the debts of Judith Johnson.

In this case 1 think then* was no valuable consideration; 
there undoubtedly was the desire on the part of Robert II. 
Kearney to provide for his sons, but as was said by Lord Hather- 
lay, L.J., in Freeman v. Hope, 5 ('ll. App. 538, p. 540: ‘‘Ver
sons must be just before they are generous and debts must be 
paid before gifts can*be made.”

I do not think there v as any legal obligation on the part of 
Robert II. Kearney to make a conveyance of his property to his 
sons. No doubt it would be reasonable for him to make provision 
to settle his sons in life if he could do so without prejudice to his 
creditors but he had no right to do it so as necessarily to inter
fere with their claims. See In re Maddcvcr, L.R. 27 Ch. Div. 
523, at p. 531.

1 cannot think that what has been put forward by the de
fence, that the sons worked at home, was any consideration for 
this deed and therefore I think it is voluntary. The father 
Robert II. Kearney would naturally support his sons during 
their minority if need be and would be entitled to their services 
during that time. Roy Kearney, who was only fifteen years old 
when the deed to him was given, gave no consideration whatever 
for the one half of the homestead that has been transferred to 
him. In my opinion the deed of Robert II. Kearney to Fred
erick A. Kearney must be set aside and also the deed of Fred
erick A. Kearney to Roy Kearney.

Frederick A. Kearney after the transfer to him gave a mort
gage on the property for $2,U00, retiring the mortgage of 
$2,300 that was on it at the time the deed was made to him. As 
the mortgagee is not a party to this suit he would not be affected 
by this decision. The order will therefore be that the deed from 
Robert II. Kearney to Frederick A. Kearney and the deed from 
Frederick A. Kearney to Roy Kearney be set aside as against 
the plaintiff. The mortgagee will not be affected by this order. 
The defendants will pay the costs of this suit.

Judgment for plaintiff.

8. C.
1912
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ONT. STOKES v. GRIFFIN CURLED HAIR CO.

0. A. Ontario Court of Appeal, Mush. C.J.O., (Sorrow. Maclarcn, Meredith, and 
1912 Magee, JJ.A. June 18, 1912.

June 18. 1- Master and servant (8 II A3—.18)—Liability or master to minor—
Teminibary work—Failure of master to warn.

It is negligence for a master to direct n minor servant, who was not 
employed for such position, to work temporarily at a dangerous 
machine, without warning or instructing him ns to the danger, sulli 
vient to render the master liable for an injury sustained by the ser
vant, where, in attempting to unclog such machine, his hand was 
caught by spikes in a cylinder thereof, which he had never seen.

[Smith v. Royal Canadian Yacht Club, 3 O.W.X. 19, distinguished.]

2. Appeal (8 VIIJ 3—408)—Questions not raised below—Delegation
OF THE CONDUCT OF BUSINESS BY MASTER TO COMPETENT MANAGER.

The (piestion whether a master has. by delegating the conduct of his 
business to a comjictvnt manager and foreman, absolved himself from 
liability for injuries sustained by a minor servant who was directed to 
temporarily work at a dangerous machine without first being warned 
as to the dangerous nature thereof, cannot lie raised for the first time 
in the Court of Appeal.

[Young v. Hoffman, f 191)71 2 K.B. 046. and Cribb v. Kynorh, Ltd., 
[1907] 2 K.B. 548, distinguished.]

statement Appeal by the defendants from the judgment of Suther
land, J., upon the finding of a jury, in favour of the plaintiff, 
an infant (suing by his next friend), in an action for damages 
for injuries sustained while working at a machine in the defen
dants’ factory.

The appeal was dismissed.
I). C. Itoss, for the defendants.
J. E. Jones, for the plaintiff.

narrow, j.a. Garrow, J.A. :—The action was brought by the plaintiff, an 
employee of the defendants, to recover damages caused to him 
by an injury to his hand while in such employment, in the oper
ation of a machine called a “picker,” in use in the defendants’ 
factory, at the city of Toronto.

The case came on for trial before Sutherland, J., and a jury, 
when, upon the findings of the jury, there was judgment in 
favour of the plaintiff for $1,200.

The jury, in answer to questions, said, anv.ig other findings 
of no present importance, that the plaintiff was injured by 
reason of the negligence of the defendants, which consisted in 
not having been properly instructed and warned of the danger; 
and that there was no contributory negligence.

There was, in my opinion, reasonable evidence to warrant 
those conclusions. By consent, a view of the machine in action 
was had by the jury during the trial. There were thereby 
placed in a position, in which we are not, to consider the evi-
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denee and to see whether or not the machine was a dangerous 
one and liable to clog, as the plaintiff alleged.

The plaintiff had not been hired to operate the machine in 
question. From the beginning of his employment on the 17th 
July until the accident, on the 5th September, he had only 
actually operated it occasionally for very short periods at a time, 
apparently as a sort of stop-gap. On the day of the accident, 
his evidence is, Mr. Collins, the foreman, came to him where he 
was engaged on other work and said, “You had better go on 
this machine while Harvey goes down and cleans the office.” 
He had never seen the inside of the machine, and did not know 
that at the back, where the injury occurred, there were rapidly 
revolving spikes. And he says that he was never instructed in 
the use of the machine or warned of the danger of doing what 
he did. These spikes, it appears, could be separately distin
guished only when the machine was at a standstill. When 
rapidly revolving, as it did when in use. their individuality was 
lost, and the whole resembled a solid revolving metal cylinder. 
It is, under the circumstances, a reasonable assumption that the 
machine was a dangerous machine to an operator ignorant of 
its construction ; and that proper instructions as to its use and 
management were necessary for the reasonable safety of the 
plaintiff. The duty to intruet is really not denied. No objec
tions to the charge of the learned Judge dealing with that por
tion of the subject were made. Hut the defendants, among 
other things, contended that the plaintiff had been properly 
instructed, relying apparently upon the evidence of the mana
ger, Mr. Griffin. Rut even Mr. Griffin does not pretend that he 
gave any particular instructions about the use of the machine 
to the plaintiff. What he says is more by way of general in
structions. that no man or boy would be allowed to feed the 
machine who did not have some acquaintance with it, and. speak
ing of the plaintiff particularly, “he had his instructions for to 
not have anything to do with machinery until he became proper
ly acquainted with it.” The plaintiff had been ordered by the 
foreman to take charge of the machine while another hoy. who 
had been in charge, was sent to clean the office. There is no 
pretence that Mr. Collins gave any instructions or had lieen 
directed by the defendants to do so. So that the only issue 
presented at the trial as to instruction was that between the 
plaintiff’s evidence, on the one hand, and the evidence of Mr. 
Griffin, on the other. And the jury, quite properly I think, 
accepted the plaintiff’s version.

Before us a new issue was presented by counsel, namely, 
that, as the defendants’ operations are carried on by and 
through their manager and foreman, they cannot be liable for 
a failure to instruct, if these gentlemen were competent. And

ONT.
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reference was made to the recent case of Young v. Hoffman,
110071 2 K.Ii. 040, where most of the modern cases are dis
cussed. At the trial in that ease it was proposed by counsel for 
the defendant to raise the issue now for the first time raised 
in this Court, but the trial Judge refused. IIis refusal was 
reversed by the Court of Appeal, and a new trial directed. 
And it was declared to be the law that the duty of the master 
to instruct may be delegated to a proper and competent person 
occupying the position of superintendent or foreman, as had 
been held in the earlier case in the same volume of Cribb v. 
Kynoch Limited, [1907] 2 K.B. 548. What would have been the 
result in this ease if the point now presented had been raised at 
the trial, we do not know; but that it was not intended to be 
raised is very clear, I think.

Upon the whole, I do not think that we should now inter
fere, which we could only do by granting the doubtful indul
gence of a new trial. The plaintiff received a very severe in
jury, practically destroying his hand. And he has been awarded 
a very moderate sum indeed for such a serious injury. The 
case bears no resemblance, in my opinion, to the case of Smith 
v. Loyal Canadian Yacht Club, 3 O.W.N. 19, so much relied up
on by the learned counsel for the defendants. The plaintiff there 
had been guilty of inexcusable negligence, not through ignor
ance, for he knew what be was about. Here the plaintiff, ig
norant of the danger, was trying to unclog the machine in order 
to proceed with his employers’ work. Of the danger of doing 
so while the machine was in motion he had never been warned, 
and was wh >lly ignorant, as all the circumstances shew.

I would dismiss the appeal with costs.
Meri ill, J.A., gave reasons in writing for the same con

clusion

Moss, C.J.O., Maclaren and Magee, JJ.A., also concurred.

Appeal dismissed.
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Re WEST NISSOURI CONTINUATION SCHOOL.
Ontario High Court, Middleton, -/. Jul/t 2.1. 1012.

1. Mandamus (§ I fi—55)—When it may issue—To school officers— 
Establishment of continuation school.

An onlvr for mandamus will bp granted nt the suit of ratepayer* of 
a township directing the continuation school hoard of such town
ship and the several mendier* thereof, forthwith to take such pro
ceeding* as may lie necessary in order that the school may lie estab
lished and made available to such person* a* may de*ire and In* en
titled to attend the same and further directing the school hoard to 
make a demand upon the council of the township for such money 
ns the school lioard may. in it* discretion, deem necessary in order 
to open and maintain the school, where it appear* that it ha* already 
lii-en determined hv the proper Court that the continuation school dis 
trict had been vaiidly established : that a mandatory order had been 
granted at the instance of the school board directing the payment by 
the township corporation to the hoard of a certain *um for main
tenance purpose*; that a motion for a mandamus to compel the pay
ment of a sum by the council for the purpose of erecting a school 
building failed solely because of the insufficiency of the demand made 
by the school hoard: and that all resolutions offered thereafter in 
tiie school hoard looking to the establishment of the school, were 
blocked by one half of the member* thereof voting against them In- 
cause they were determined not to permit the continuation school to 
be established.

fItr Wtst Xiaaouri Continuation School, 1 P.Ij.15. 252. 25 O.L.K. 
550, specially referred to.]

Motion by W. B. Harding and John Macfarlane, ratepayers, 
for an order directing the West Xissouri Continuation Board 
and the several members thereof forthwith to take such proceed
ings as may be necessary in order that tin» school may lie estab
lished and made available to such persons as shall desire and he 
entitled to attend the same, and further directing the school 
hoard (within the time limited by the statute) to make request 
or demand upon the council of the township of West Xissouri 
for such money as the school hoard may in its discretion deem 
necessary in order to open and maintain the school.

The motion was allowed with costs to be paid by the opposing 
members of the Board.

IV. 7i\ Meredith, for the applicants.
<}. 8. Gibbons, for Simon Blight. John Salmon, and Ernest 

Mcf'utvheon, three of the members of the Board of Trustees.

ONT.

If.C.,1.
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July 21.

Statement

Middleton, J. :—This motion is a continuation of the litige- Middleton,j. 
tion which has been pending in the Courts for some considerable 
time. (Sec 1 D.L.R. 252; 25 O.L.R. 550; 3 O.W.N. 478.) It 
has already been determined that the continuation school dis
trict has been validly established ; and a mandatory order has 
been granted, at the instance of the school board, directing the 
payment by the township corporation to the school lioard of the 
sum of $1,000 for maintenance purposes. A motion for a 
mandamus to compel the payment of $7.000 (and the issue of



848 Dominion Law Reports. 14 D.L.R.

ONT.

If. C.J.
1912

Re

Nissoubi 
Conti n i

Middleton, J.

debentures for the raising of that sum) for the purpose of 
erecting a school building, failed, solely upon the ground of the 
insufficiency of the demand made by the school board.

Since that motion was launched, there has been a change in 
the constitution of the board; and it is impossible to read the 
material, or hear the argument of counsel representing one 
section of the trustees, without being quite convinced that it 
is the intention of some members of the board to prevent the 
establishment of the continuation school. These gentlemen, 
no doubt actuated by reasons which appear to them to be good 
and sufficient, think the establishment of the continuation school 
undesirable; and, although they have accepted office upon the 
the school board, are actively seeking to prevent the establish
ment of any school.

Following tin* decision of the Divisional Court (/»'/ \\’cat 
Missouri Continuation School, 1 D.L.R. 252, 2 O.W.X. 478. 25 
O.L.R. 550) rendering necessary the making of a further demand 
to obtain the $7,000, for which a hv-law has already been passed 
by the township council, a resolution was introduced at the meet
ing of the school board on the 27th March last, authorising the 
making of the necessary formal demand. This resolution was 
defeated, upon an equal division of the board : the three trustees 
represented by Mr. Gibbons voting against it, the other trustees 
voting in its favour.

A resolution was at the same meeting moved to demand from 
the township $2,770 for the maintenance of the school, in order 
that the school might be carried on at once. This was lost upon 
the same division.

A third resolution, directing an advertisement for teachers, 
was also moved, and lost upon the same division.

A fourth resolution, directing instruction to be given to the 
architects to draw specifications and to advertise for tenders for 
the construction of a school building, was also moved, and lost 
upon the same division.

A newspaper account of the proceedings of this meeting 
is put in and verified; the attitude taken by those opposed to 
the resolutions being that the school should not be established 
because the ratepayers of the township are opposed to it. No 
amendment was moved to any of the resolutions; and, so far 
as appears, the sole issue raised was, “School or no school?”

Another meeting was held on the 16th April, 1912, when a 
resolution was moved: “That the West Nissouri Continuation 
School Hoard do provide adequate accommodation for all pur
poses according to the regulations.” This resolution was de
feated; one at least of the trustees opposed stating that “they 
would never have a school.”
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A resolution was moved at this meeting by those opposed to 
the school : “That a committee, consisting of Trustees Salmon, 
McCutcheon, and Fitzgerald, be a committee to look into the 
question of the location of the continuation school and to advise 
as to the desirability of renting suitable premises or building, 
and to report to the trustees at their next meeting.” This reso
lution was defeated by those in favour of the school being estab
lished, as the committee named were the three members opposed.

Upon the hearing of this motion, counsel opposing the grant
ing of the order took the position that his clients are not opposed 
to the establishment of the school, and that the resolution last- 
(pioted was intended to be a step towards its establishment. 
These three trustees, examined as witnesses upon the motion, 
also took that position.

Upon the argument, 1 intimated that, in my view, the trus
tees were called upon to discharge the duties imposed upon them 
by the statute; that is, to take all proper steps for the estab
lishment of the school; but that how this was to be done, whether 
by renting temporary premises or by building, was a matter 
that was entirely and absolutely in the control of the trustees, 
and that the Court ought not in any way to interfere with the 
free and untrammelled exercise of this discretion by the respon
sible body.

The difficulty arises from the inference which counsel for 
the applicants suggests as irresistible, that there is no bona 
fide intention to adopt either one course or the r*■ 1er, but simply 
an intention to drag the matter on until the loth August, the 
time limited for making requisitions upon the township council. 
This fear, was, no doubt, somewhat augmented by the position 
taken by the respondents’ counsel, that no mandatory order 
could be made until after tne time for municipal action had 
expired; and it was suggested by counsel for the applicants 
that then the same argument would be adduced as on the former 
motion for a mandamus, that no order could be granted because 
the time had gone by.

To meet this situation, I directed the matteryto stand until 
after the 15th July, and that in the meantime a meeting of the 
hoard might be held ; and I gave leave to supplement the present 
material by placing before me the proceedings at that meeting, 
stating that this would give the trustees represented By Mr. 
Gibbons an opportunity of shewing that Mr. Meredith was quite 
wrong in stating that there was no intention to establish a school 
in any way. I offered to accept the undertaking of Mr. Gibbons, 
on behalf of these three gentlemen, that they would act upon the 
intention stated in their examination, and take steps to establish 
a school in rented premises. Mr. Gibbons declined to give this 
undertaking, stating that his clients might not now be of the
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Statement

same mind, and that circumstances have changed—referring to 
the view that in December the eountv council may be induced 
to attempt to repeal the by-law establishing the school.

Since then, copies of the notices calling the meeting and of 
the correspondence have been put in, and these confirm the view 
that the three trustees in question have no intention of discharg
ing the duties of their office in any way. This being so, the 
mandamus will go in the form indicated above, and Mr. Gib
bons’s clients will be directed to pay the costs of the motion.

I do not direct a stay, as the demand must he made by the 
15th August, and Mr. Gibbons's main argument was based upon 
the statement that his clients would make the demand for such 
sum as might be necessary, in their view, to establish the school 
in rented premises, and their opponents have now abandoned 
the plan of at once erecting a suitable building.

Motion granted.

REX v. SCOTT.
Ontario Court of Appeal, Moss, C.J.O.. G arrow. Maclaren, Meredith, and 

Magee. JJ.A. April 29. 1912.

1. Abortion (§1—2)—Supplying yellow jasmine—Orim. Code sec. .305.
Yellow jasmine <>r gclsemium is a drug or noxious thing, the supply

ing of which for illegal purposes may constitute an «Hence under Cr. 
Code sec. 305.

2. Abortion (81—2)—Supplying drug or noxious thing—Cam. Code
sec. 305.

The requirements of section 305 of the Criminal Code, prohibiting 
the unlawful supplying or procuring of any drug or other noxious 
thing with knowledge that it is intended to lie unlawfully used or 
employed with intent to procure a miscarriage, are satisfied if the 
substance supplied lie a drug, even though the quantity supplied lie 
so small as to be incapable of doing harm; if not a drug, the sub
stance must lie proved to lie a noxious thing, and noxious in the 
quantity supplied. (Per Meredith, J.A.)

[Keg. v. Cramp, 5 Q.B.D. 307, referred to.]

Motion by the defendant by way of appeal from the refusal 
of the Chairman of the Wentworth Sessions to state a case for 
the consideration of the Court, for leave to appeal from the con
viction, and for a direction to the Chairman to state a case.

The conviction was under sec. 305 of the Criminal Code, 
which provides that “every one is guilty of an indictable offence 
and liable to two years’ imprisonment who unlawfully supplies 
or procures any drug or other noxious thing, or any instrument 
or thing whatsoever, knowing that the same is intended to he 
unlawfully used or employed with intent to procure the mis
carriage of any woman, whether she is or is noV*with child.”

The question which the defendant desired to have stated 
was, whether there was any reasonable evidence that the sub-
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stance supplied by the defendant was a “drug or other noxious 
thing.”

ONT

The motion was refused.
C. A. 
1912

«/. L. Counsell, for the defendant. 
E. Hayly, K.C., for the Crown.

Moss, C.J.O. :—Upon this application the law under the -----
Criminal Code and the Imperial Act was discussed and the Eng
lish decisions referred to at some length by Mr. Counsell. We 
have since had an opportunity of reading the transcript of 
evidence and the Chairman’s charge and of considering the 
eases cited and others. Our conclusion is, that no useful pur
pose would be served by directing that a ease he stated upon 
the point raised. Having regard to the evidence and the charge 
of the learned Chairman, we see no reason for thinking that 
the conviction was wrong or that there are sufficient grounds for 
putting the matter in train for further discussion.

The application must he refused.

Meredith, J.A. :—In the Imperial enactment the words are Meredith, j. a. 
“any poison or other noxious thing:” under the enactment in 
force here—see the Criminal Code, sec. 305, and also sec. 303— 
the words now are, “any drug or other noxious thing,” though 
originally they were as in the Imperial enactment, “any poison 
or other noxious thing”; and the change from the word “poison” 
to the word “drug” was not made for the purpose of narrowing 
the effect of the enactment : it may have been for the purpose of 
enlarging it, in consequence of the cases in England upon which 
this appeal, against the refusal of the chairman of the Went
worth General Sessions, to state a case for the opinion of this 
Court, is based.

Those cases decided that, when the thing administered or 
supplied was not noxious in small quantities, in order to make 
a ease against the accused it was necessary to prove that it was 
administered, or supplied to be taken, in quantities enough to 
make it noxious. So, too, it had been held under the enactment 
in force here before the change I have mentioned : see Itcgina 
v. Stitt, 30 U.C.C.P. 30. In no ease, of which I am aware, has any 
such ruling been applied to a substance which in itself is a 
poison, even though some of the most deadly poisons are com
monly administered, in infinitesimal doses, for the healing of 
disease, or otherwise benefiting those in ill-health. To the con
trary is the opinion expressed by Field, J., in the case of The 
Queen v. Cramp, 5 Q.B.l). 307, in these words : “If the thing 
administered is a recognised poison, the offence may be com
mitted though the quantity given is so small as to lie incapable 
of doing harm;” and this agrees with the views of that eminent 
lawyer Dr. Graves, which will lie found expressed in a foot-note 
at p. 131 of Russell on Crimes, 1st Can. ed.
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In ray opinion, the requirements of the enactment in ques
tion are satisfied if the substance administered or supplied be 
a drug : if not a drug, it must, of course, be proved to be a nox
ious thing, and, in my opinion, noxious in the quantity admin
istered or to be taken.

In this case there was reasonable evidence that the sub
stance in question was not only a drug—a drug commonly called 
yellow jasmine, technically geleemiura—but also a poison : in its 
alkaloid—which was found in the analysis—a very powerful 
poison, and a recognised poison prescribed in several diseases, 
one of which is dysmenorrluva ; and also that it was a noxious 
substance : and so this motion for leave to appeal fails, being 
based entirely upon the contention that there was no reasonable 
evidence that the substance, as supplied, was a “drug or other 
noxious thing.”

G arrow, Maclaren, and Magee, JJ.A., agreed that the 
motion should be refused.

Motion refused.

J. E. LILLY and Company v. ROBERT B. ROBERTSON.

Territorial Court of the Yukon Territory. Trial before Macaulay, J.
June 8, 1912.

1. Evidence (§ HE 7—1RS)—In negotiable instruments — Return by
PAYEE OF NOTES TO MAKERS—PRESUMPTION OF FRAUD.

In mi action on n promissory note given pursuant to nn agreement 
under which several persons advanced money to enable the payee to 
go on a prospecting trip for minerals for the benefit of all of them, 
fraud and collusion between the payee and makers of other notes that 
were given under such agreement will not lie assumed from the un
explained fact that the payee returned their notes to them.

2. Bii.i.h and notes (6 V A—112a)—Rights and liabilities of trans
feree WITHOUT INDORSEMENT—INDORSEMENT AFTER MATURITY—
Equities ah between payee and maker.

One who. before maturity, took a promissory note as security for a 
loan made the payee, is not a holder in due course for value without 
notice, where, at the request of the latter, the note was not indorsed 
to him until after maturity : the effect of the transaction was that such 
note was in the hands of such holder, subject to all equities between the 
maker and the payee.

3. Evidence (f IIK—318)—Onus of proving failure of consideration
FOR A PROMISSORY NOTE.

The onus of proving the failure of the consideration for which a 
promissory note was given rests upon the maker thereof.

Trial of nn action by the plaintiffs as holders of a pro
missory note for $250, dated February 1st, 1010, made by de
fendant payable six months after date at the Bank of British 
North America at Dawson to the order of one Aaron A. Knorr 
and endorsed by the said Knorr by his attorney II. B. M. Brown 
to the plaintiffs.
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J. L. Bell, for plaintiffs. YUKON.
F. T. Congdon, K.O., for defendant. y p
Dawson, Y.T., June 8. 1912. Macai lay, J. :—The defend- 

ant in his statement of defence sets up that he did not make the Lilly

said note; that he satisfied and discharged the said note by pay- 1{on|..|j"T8()N 
ment before action ; that the said note was not endorsed and de- __1 
livered for value by the said Aaron A. Knorr to the fs, Macauiny. j.
and that if he did make the said note, which he does not admit 
but denies, the same was procured by the said Aaron A. Knorr 
fraudulently and without consideration, and that the plaintiffs 
had knowledge of the circumstances and conditions under which 
the said note, if any, was given. The evidence of the plaintiff 
shews that he advanced or loaned to the said Knorr during the 
early part of the year 1!)10, $2,7.30 and that the said Knorr de
posited with the plaintiffs the note in question, together with 
other promissory notes as collateral security to the said loan; 
that the plaintiffs have since retained possession of the said note 
and it was duly endorsed to them by one II. B. M. Brown, the 
attorney of the defendant, about the month of October. 1910, 
but after maturity of the note. The power of attorney from 
Knorr to Brown was executed in due form, and was put in by 
the plaintiffs’ counsel as exhibit 1» at the trial. The plaintiffs 
further say that the said Knorr is still indebted to them in the 
sum of $1,200 on account of the aforesaid loan. The note in 
question was put in as exhibit A. The plaintiffs’ counsel fur
ther put in as exhibit (' an agreement mule between the said 
Knorr. of the one part, and the defendant and several other 
signatories, of the other part, to shew the consideration upon 
which the note was given. The agreement reads as follows:—

This agreement made thin fourth day of December, A.D. 1900. lie- 
tween: Aaron Alexander Knorr, of Dominion Creek, in the Yukon 
Territory, miner, of the first part. and. All the parties whose names 
and signatures are attached hereto, of the second part.

Whereas the said Aaron Alexander Knorr has proposed to the said 
parties of the second part a certain prospecting and mining venture in 
a country lately visited by him in the vicinity of the Mackenzie River 
District, provided that each of such parties shall put up and ail va nee 
the sum of five hundred dollars ($000.00) each, to be used and ap
plied in the necessary expenses of said trip, tools, grub, mining outfit, 
travelling expenses and generally such necessary expenses as a trip 
of the nature contemplated and < tied, shall include and involve, 
including payment of s and workmen, and stakers, and his own 
time and labour without any accounting.

And whereas the said Aaron Alexander Knorr has indicated gen
erally but not particularly the locality in which he proposes to operate 
and prospect for mineral in place and lodes ;

Now this agreement witneaseth: that in consideration of the fore
going and the said advance so to lie made the said Aaron Alexander

2
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Knorr agrees with the signatory parties hereto and the said parties 
agree each with the other and with all the others and with the said 
Aaron Alexander Knorr, as follows: —

1. The said Aaron Alexander Knorr shall forthwith, as soon as ar
rangements are completed, proceed to the locality indicated with such 
help as he may select and diligently search and prospect for precious 
metals in place and lodes, and when found, the said Aaron Alexander 
Knorr shall properly and legally locate the same and as many claims as 
he may legally, under the provisions of the quartz mining regulations 
in force in the Yukon Territory, locate as aforesaid, but the number 
of claims so to he located shall not he less than tile number of parties 
of the second part who have either separately or jointly put up $500.00 
each, the meaning of this clause being, that one person may put up 
$500.00 (live hundred dollars) or two or more may put up $500.00, 
but that the $500.00 shall represent one claim only, but one person 
may put up more than $500.00 and for that person there shall be 
staked one claim for every $500.00 put up, and in the final allotment 
of the shares of the parties they shall share pro rata according to the 
amount advanced and receive undivided interests proportionate to the 
amount advanced ;

2. That the said Aaron Alexander Knorr will not locate or prospect 
for any other person or persons or company for a period of one year 
from the date hereof, except with the consent of the parties hereto, 
nor will he give information respecting the proposed venture, location 
or trip to any one or aid any one in search of minerals;

3. That all such discoveries and locations shall Ik* held as follows: 
One undivided one-half interest to the said Aaron Alexander Knorr 
and the remaining one undivided one-half to Ik* held by the parties 
hereto jointly for undivided shares of the whole as hereinbefore pro-

4. That all discoveries and locations of value made and staked or 
discovered shall be so shared by the said Aaron Alexander Knorr and 
the parties hereto all holding jointly in undivided interests as above, 
the said Aaron Alexander Knorr's interest being one-half of the whole 
and the other parties jointly the other half, it being of the true in
tent of these presents that the benefits of such trip be shared only by 
the said Aaron Alexander Knorr and the said parties hereto;

5. That on the return of the said Aaron Alexander Knorr from said 
trip further papers and legal assurances shall be given and deeds 
signed to effectuate this agreement ;

6. The parties hereto of the second part agree to advance the re
spective sums named, five hundred dollars ($500.00) each, or any 
greater amount, the heretofore arranged five hundred dollars ($500.00 ) 
to be the unit of value per claim, to be applied to the purposes afore
said and to promote the said mining venture and carry out the real 
intent of these presents and the agreement and representations made ;

7. Provided always and it is hereby expressly understood and agreed 
by and between the parties hereto that the money hereinbefore agreed 
to be paid shall bo paid over absolutely to the said Aaron Alexander 
Knorr, or his order, and that the said Aaron Alexander Knorr shall 
not be called upon to account for the sums in any way, the agreement 
being that he shall receive said sums in full and that for the same ho
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shnll meet all expenses ns aforesaid and in return only assign in YUKON,
the proportions hereinbefore provided the mineral claims staked as ^ 7p
hereinbefore agreed. "

In witness wliereof tlie parties hereto set their hands and seals.
Lilly

The defendant was called ns a witness on behalf of the plain
tiffs and admitted the making of the note and also admitted the I{"nFRT80N- 
signing of the said agreement. Upon cross-examination he m„ j. 
stated that previously to the signing by him of the said agree
ment and note he had an interview with Knorr and was com
plaining to him that there was trouble and that there might be 
another party go out and that that party might stake all the 
prospective claims, and Knorr said he had located another ledge 
and had traced it for nine miles so that there would be no doubt 
about getting claims. lie further says: “My objection was 
on account of other parties going out and he said this was in a 
different district and he was to be back over the snow.” In an
swer to the question : “Was anything said as to the time within 
which there was to be location of the claims?” the defendant 
said: “He was going to be back here on the snow: that would 
be that winter of 1910.” Asked further: “Are you aware 
whether he has located any claims and registered them?” he 
answered: “I have not heard a word.” Defendant further 
stated that some of the notes were given back to the makers. lit1 
further stated that he received no consideration for the note.
He further states that one John Rourke, one of the signatories, 
was allowed to take bis note back, and understood that Me- 
Diarmid took his note back and a Miss Cook also got one back.
She paid $100.00. He gives no explanation, however, to shew 
why these notes were given back, and I do not think I have the 
right to assume without further evidence that there was a 
fraudulent arrangement entered into between these parties and 
Knorr. Rourke, McDiarmid and Miss Cook might have been 
called as witnesses and it then could have been clearly shewn 
if they had received their notes back and under what circum
stances the notes were returned. This was not done and on this 
point the evidence is not sufficient, in my opinion, to warrant 
me in coming to the conclusion that fraud was committed be
tween these parties and Knorr as against the other parties to the 
agreement.

Although the plaintiffs had the note in question in their 
possession as collateral security for the loan made to Knorr it 
was not endorsed by Knorr, or his attorney Brown, until long 
after maturity, and the plaintitfs admit that it was not so en
dorsed because Knorr thought it would injure his credit if it 
was known that he was borrowing money. Being the holders of
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are not in the position of a holder in due course for value be
fore maturity and without notice and therefore stand in the

Robf.rthox.

same position as Knorr, the payee, would stand if he were plain
tiff in this action and subject to any equities that the defendant 
might have as against Knorr. The consideration for the note

Macnulay,.!.
is set out in the agreement above recited, and the defendant says, 
among other things, in his defence that it was procured fraudu
lently and without consideration. In his evidence the defendant 
admits the making of the note but he says he received no con
sideration for the same. Now, according to the agreement in 
writing the said Knorr, in consi deration of the money advanced 
to him by the different signatories, was to proceed to a certain 
locality with such help as he might select and diligently search 
and prospect for precious metals in place and in lodes and when 
found properly and legally locate the same and do such further 
things as are provided in the said hereinbefore recited agree
ment. The only manner in which the agreement varies from the 
testimony of the defendant is that the defendant says Knorr 
told him that he had located another ledge and had traced it for 
nine miles so that there would be no doubt about getting claims 
and he said this was in a different district and he was to be back 
over the snow. The agreement does not state when Knorr was 
to return to Dawson, but it does state that Knorr has proposed 
to the signatories a certain prospecting and mining venture in 
a country lately visited by him in the vicinity of the Mackenzie 
River. Then* is nothing in the evidence to shew that this is not 
the very property discussed by Knorr and the defendant. There 
is nothing to shew that Knorr has failed to perform his part of 
the agreement except that he has not returned to Dawson over 
the snow, as the defendant in his evidence says would mean the 
winter of 1910. The agreement itself is silent as to the date at 
which he would return, and it seems to me only reasonable that 
such would be the case when a man was starting out on such a 
venture as that contemplated in the agreement. In my opinion, 
there is no evidence offered to support the contention of the de
fendant that the agreement was fraudulent or that the consider
ation mentioned therein has failed. There is nothing to shew 
that Knorr is not now fulfilling the obligations undertaken by 
him in the agreement and that he may not return to Dawson at 
any time, having completely fulfilled said obligations. The 
onus is on the defendant to prove that the consideration has 
failed and he has not discharged that onus. The agreement con
templated a prospecting and speculative trip, and the note in 
question was given in consideration of the moneys that were to 
be paid to Knorr in advance by the defendant under the terms
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of the agreement entered into which would be a further eon- YUKON, 
sidération for the giving of the said note. y, y c*.

I am, therefore, of the opinion that the plaintiffs are en- 1912 
titled to recover judgment for the amount sued upon, together , IM 
with interest at the rate of five per cent, per annum from the 
due date of the note until judgment. Robebtsox.

Judgment will, therefore, In* entered accordingly, together ,
with the costs of the action.

Judymi ut fin' plaintiffs.

MAGNUSSEN v. L’ABBÉ. ONT.

Ontario High Court. Trial before Clutc../. March 15, 1912. IT. C. J.

1 Master and servant ( $ 11 A 4—U5;—Liability of master—Trench-
DIGGING—FAILI'BE TO SHORE UP SIDES. MarcïTlô

Where a contractor is digging a trench, and previous blasting has 
rendered the sides of the trench liable to cave in. so that workmen 
in the trench are exposed to danger unless the aides are shored up, of 
which the contractor ought to have known, lie is guilty of negligence 
if he fail to shore up the aides, and a workman is injured in conse
quence.

2. Master and servant ( § II B 6—171 )—Negligence of superintendent
—Furtherance of common object—Different departments—
Workmen’s Compensation for Injuries Act, R.S.O. 1897, cit.
100.

In order to establish a case under the Workmen’s Compensation for 
Injuries Act (R.S.O. 1897. ch. 100), of liability for the negligence of 
a superintendent, it ia not necessary that such superintendence should 
be exercised directly over the workman injured, or that the workman 
should be acting under the immediate orders of such superintendent ; 
it is enough if the sii|ieriutvndent and the workman are Imtli employed 
in the furtherance of the common object of the employer, though each 
may be occupied in distinct departments of that common object. (Per 
Clute, .1.).

[Kearney v. Xicholls, 79 L.T. Xewap. 93, followed.]
3. Master and servant (§ II E9— 27.»)— For what acts of superintend

ENT MASTER IS LIABLE—WORKMEN'S COMPENSATION FOR INJURIES
Ac t. R.S.O. 1897. cn. 199.

Where a contractor is digging a trench, ami it is the duty of the 
man in charge of tin; blasting to place logs over the drill-holes to 
prevent the scattering of debris by the blast, and he negligently rolls 

a log upon and injures a man working in the trench, the contractor is 
liable under the Workmen’s Compensation for Injuries Act (R.S.O.
1897. ch. 199), for his negligence, even though the injured workman 
lie not in the blasting department.

4. Damages ( § III J 4—192)—Measure of compensation—Permanent
injury to eyes—Instance of amount.

Where a young man. 27 years old. in good health, and capable of 
earning $3.50 a day, is so injured that the hearing in one ear is 
seriously affected, and his eyesight is injured so as to cause him to 
see double, and it seems probable that the injury will be permanent, 
and his occupation requires the use of his natural sight, so that his 
earning power is seriously depreciated and probably will remain so 
during his life, $1,100 is a reasonable sum to be awarded to him as 
damages.
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Statement

This notion was tried at Port Arthur on the 28th June, 1911, 
before Boyd, C., and a jury. No questions were submitted, but 
the jury found ns follows: “We believe the plaintiff was injured 
by accident through no fault of his own or the defendants. The 
man Poison evidently started the log moving, whether accidently 
or not we are not prepared to say.” Upon this finding Boyd. C., 
dismissed the action. A new trial was ordered by a Divisional 
Court, 3 O.W.N. 301. The action was accordingly tried before 
Clute, J., without a jury, at Port Arthur, on the 7th March, 
1912.

The parties agreed that the evidence taken at the former trial 
should be read, with such further evidence as either party might 
be advised to produce.

A number of witnesses were examined on the re-trial, includ
ing Alfred Poison, referred to in the jury’s finding.

A. E. Cole, for the plaintiff.
A. J. McComber, for the defendants.

Clute, J. :—To understand the effect of the evidence of 
Poison, it will be convenient here to state the nature of the 
action and the evidence at the former trial.

The defendants were contractors. The plaintiff was in their 
employ. A trench was being dug for tin* city corporation, from 
which there led a cross-trench. The plaintiff was working in 
the cross-trench. At the point of intersection there was a man
hole some 12 or 15 feet deep. The cross-trench was from 10 to 
12 feet deep at the man-hole, and of a lesser depth as it extended 
from the man-hole. The sides of the upper portion of the 
trench were earth, sand, small stones, and hard-pan. There was 
further blasting to be done in the trench at a distance of some 
20 feet from the man-hole. A number of blasts had already 
been put in. The plaintiff was in the cross-trench, about 8 feet 
from the man-hole, throwing out earth, broken rock and stone. 
Poison was in charge of the blasting. He had several men with 
him, assisting. It was a part of his duty, before the shots were 
fired, to cover the holes with logs to prevent the escape of rock 
and other debris thrown out by the blast. The defendant Bengsten 
had general charge and supervision of the work. He had authorised 
Poison to call to his assistance the men digging in the trench for 
any purpose for which he might require them in connection with 
his blasting, and particularly in removing the logs to be placed 
over the drill-holes. After a previous blast, the logs had been 
placed on the edge of the trench. The nearest log, I find from 
the evidence, was placed at from 2 to 2è feet from the edge of 
the trench. The evidence differs as to the size of this log. It is 
spoken of as a telegraph pole. It was large at one end and 
smaller at the other. The largest end was near the man-hole. 
Poison was standing near that end. The men assisting him were
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near-by ready to pive a hand. He held a cant-hook in his hand. 0NT-
He required further help to move t)ie lop. and called the plain- u.c. ,i.
tiff, who was working beneath in the trench, to his assistance. 1111*2
As the plaintiff looked in answer to him eallinp. he saw the ~—
earth and timber falling, and received a blow from the falling ' A,,Nr ss N
lop which caused the injuries complained of. There was a dis- l/ \»m.
pute at the former trial as to what had taken place causing c^~| 
the lop to fall in.

Poison was not present at the former trial, not living in the 
district at that time. The plaintiff’s witnesses, being the men 
who were assisting Poison, swore that the bank caved in, causing 
the pole to roll in at one end where the bank pave way. The 
defendant Bengsten swore that he was about 100 feet away, but 
could see what took place, and declared that Poison with the 
cant-hook started the lop rolling, that the bank did not cave 
in, but that Poison rolled the lop in.

The new trial was granted mainly to get this further evi
dence. I may say here that the Chancellor, in his charge to the 
jury, gave credit to the plaintiff and his witnesses. He says :
“These men impressed me favourably. They just stated simply 
what they knew. What they did not know they did not try to 
tell. They tried to tell you the truth of what they remembered.”

In reading the evidence one is impressed with this same view, 
and that is the opinion I formed of Poison. In his evidence 
before me, he stated that he called to the plaintiff; and. while 
he was waiting for him to come out of the trench, the earth 
caved in, and that he, Poison, went with it and went down feet 
first. He swears positively that he did nothing with the cant- 
hook. I am satisfied from the evidence of Poison and the plain
tiff’s other witnesses that this is the manner in which the acci
dent occurred, and that the defendant is mistaken in his state
ment of how it occurred.

The cave-in, as described by some of the witnesses, extended 
back some 2J feet, sufficient to start the log moving, and extended 
down the sides 4 or 5 feet. This corresponds exactly with what 
had occurred with a previous cave-in at the man-hole, of which 
the defendant Bengsten was aware prior to the accident in 
question.

There was also evidence that the effect of the blasting was to 
loosen the soil about the trench and render it liable to fall in, 
and that the trench was dangerous without being shored up or 
protected. The defendant Bengsten had knowledge of all that 
occurred, that is, of the condition of the trench, of the previous 
cave-in, of the position of the log on the edge of the trench, and 
ought to have known, 1 think, of the danger men incurred in 
working in the trench.
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I find tlie defendants guilty of negligence in not taking 
proper precautions in shoring up the sides of the trench or 
adopting other means to prevent the cave-in.

I am further of opinion that, if the defendant Bengsten’s 
evidence of the cause of the falling in of the log be accepted, 
that is, that it was owing to Poison rolling it over with the cant- 
hook, the defendants are still liable.

It was admitted by the defendant Bengsten before me that 
Poison had charge of the blasting and charge over the men whose 
duty it was to place the logs and prevent the discharged blast 
from flying out through the trench. He was, therefore, a man 
having superintendence, and, while in the net of such superin
tendence, he negligently and carelessly rolled the log into the 
trench, knowing that the plaintiff was there. The plaintiff, at 
that moment, was under his control, and was just in the act of 
obeying his command, but that would not make any difference. 
If lie, as superintendent, under see. 3, sub-sec. 2 (The Work
men’s Compensation for Injuries Act, R.S.O. 1807, ch. ItiO] 
was guilty of negligence which caused injury to a man, even in 
another department, the defendants would still be liable.

In Kearney v. Nicholls, 7(1 L.T. Newsp. (i3, it was held, “that 
it is not necessary that such superintendence should be exer
cised directly over the workman injured, or that the workman 
should be acting under the immediate orders of such superin
tendent : it is enough if the superintendent and the workman 
arc both employed in furtherance of the common object of the 
employer, though each may be occupied in distinct depart
ments of that common object.”

Section 2, sub-sec. 1, does not limit the scope of sec. II, sub- 
see. 2 (The Workmen's Compensation for Injuries Act, R.S.O. 
1807, eh. 1601, but enlarges the scope of the application of the 
Act as limited by see. 8 of the English Act. This is apparent on 
comparing the two Acts.

I place, however, my decision upon the first ground.
The amount of damages that ought to be given is difficult 

to ascertain. The injuries suffered were: (1) the drum of the 
ear was broken, which seriously affects the hearing through 
that ear; (2) the injury to the eye causes the plaintiff to see 
double. The specialist states that it is impossible to say whether 
this injury is permanent or not, but he is strongly of the view 
that it is a permanent injury. It is not one that eon be cor
rected by glasses.

The plaintiff is a young man, twenty-seven years of age, 
otherwise in good health, and was capable of earning $3.50 a day. 
He was a driller, and requires, therefore, his natural sight to see 
the drill. In attempting subsequently to drill, he had to cover 
the one eye, otherwise he would make a mis-stroke. He tried the
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method of wearing n handkerchief over one eye, and not with 
very satisfactory results. He is still far from well, suffering 
severe pains in his head; not capable of hard and continuous 
work. There can be no doubt that his earning power has been 
seriously depreciated and probably will be during his life. The 
evidence is uncertain as to the extent of the loss. After taking 
all the circumstances into consideration, I think $1,100 is a rea
sonable sum to assess as damages, and I assess such sum ac
cordingly.

The plaintiff is entitled to the costs of the action, including 
the former trial, the appeal to the Divisional Court, and the 
second trial.

Judgment for plaintiff.

ARNOT v. PETERSON.

Albcrla Supreme Court. Trial before Reel;, ./. April 13, 1912.

1. Land titles (§111—31)—Effect of a transfer under Alberta Land
Titles Act—6 Edw. VII. ( Alberta ) en. 24.

A transfer tmder the Alberta Land Titles Act. cl Edw. VII. eh. 24. 
is not a deed of grant. It does not pass the title, and its practical 
effect is little or nothing more than a mere order to the registrar by 
the holder of the registered title to transfer the title to somebody else.

2. Land titles (§111—31)—Torrens system—Transfer executed in
blank—Alberta Land Titles Act, 0 Edw. VII. ch. 24.

There is no reason in law why a transfer under the Alliertn Land 
Titles Act. fi Edw. VII. ch. 24. should not Is- executed in blank, with 
authority to the person to whom it is handed, or to anyone else, to 
till in. under certain instructions, the name of the so-called trans
feree. who, in reality, is the person to whom the registrar is to lie 
requested to issue a new certificate of title.

3. Land titles (§111—31)—Rights of transferee on receiving notice
OF SALE OF PROPERTY AFTER EXECUTION AND DELIVERY TO 1IIM OF
TRANSFER.

Where one has advanced money on the security of an agreement to 
give a transfer of land registered under the Alberta Land Titles Act. 
fi Edw. VII. ch. 24, and the transfer is executed and delivered, and 
the transferee then receives notice of an agreement of sale made by 
the transferor after the execution and delivery of the transfer, he is 
nevertheless entitled to register his transfer, and obtains thereby a 
good title as against the holder of the agreement of sale.

4. Land titles (§111—31)—Torrens system—Effect of notice or ab
sence OF NOTICE OF ANY OUTSTANDING INTEREST—tl Eo\V. VII.
(Alberta) ch. 24, sec. 135.

The effect of section 135 of the Alberta Land Titles Act. II Edw. 
VII. ch. 24, is that a person dealing with a registered owner is not 
affected by any outstanding interest of which he has no notify, nor 
of any interest of which lie has notice, unless, with such notice, he 
does something which constitutes fraud.

5. Land titles (§ IV—41)—Torrens system—Caveats—Effect of re
gistration—Il Edw. VII. (Alberta) ch. 24. sec. 97.

Section 97 of the Alberta Land Titles Act. (1 Edw. VII. eh. 24, 
dealing with registration hv way of caveat, applies only as between 
jiersons claiming under the same root of title, and. for this purpose, 
each fresli certificate of title constitutes a new root of title.
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Action for specific performance brought by A mot and 

Smith, the purchasers, against three defendants, Peterson,
1012 Brooks, and Clark, Brooks being joined as a purchaser from 

the defendant Clark.

Pktkbbox.
Judgment was given for the plaintiffs.
James Muir, K.C., for the plaintiffs.

Statement IV. T. D. Lath well, for the defendant Peterson.
/. IV. McArdle, for the defendant Brooks.
./. J. McDonald, for the defendant Clark.
Beck, J. :—I propose to give my opinion now, and to give 

a stay of thirty clays, so that anybody dissatisfied with the de
cision will have an opportunity of appealing and taking such 
steps by way of execution as he sees fit. The first matter l have 
to deal with is the transaction of the 21st April, 1010. That is 
the arrangement between Clark and Peterson. Now, the facts 
about that are, as I find them, that Clark was entitled to a trans
fer from Thibault, on the payment of a certain sum of money ; 
that the transfer was in the hands of the bank, and there was 
an arrangement made between Clark and Peterson that Peter
son should raise for Clark a sufficient sum of money to take 
up the transfer and get possession of it for Clark; and, in 
addition to that, Peterson agreed to pay Clark $40 in connec
tion with some past transaction, and $100 by way of bonus and 
interest ; and there is a question whether that $100 was 
not also to cover the removal by Peterson of the Cruikshank 
caveat ; but whether he agreed on this last point, I do not 
think it is important for me to decide.

Peterson, in fact, got the caveat removed, and, in fact, paid 
the costs ; so that, although the question is not in issue here, I 
express the opinion that Peterson has no legal ground upon 
which he can claim payment from Clark of the costs which 
he paid in that connection. Now, 1 find that the arrangement 
was, that, as security for that sum to be advanced, Clark agreed 
to give a transfer of the property, and that he actually executed 
a transfer.

There has been some question raised about the validity of 
the transfer, because there is said to be an alteration in it. I 
do not think that the law which has been referred to here, with 
regard to alterations in deeds of grant and other documenta 
under seal by which title passes, has any application to an in
strument of that kind.

In the first place, a transfer made under the Land Titles 
Act is not a deed of grant. It does not pass the title, and its 
practical effect is nothing more, or at all events little more, 
than a mere order to the registrar by the holder of the regis
tered title to transfer the title to somebody else.
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Now, there is no reason in law why an instrument of that 
sort should not he executed in blank, with authority given to 
the person to whom it is handed or to anybody else, to fill in, 
under certain instructions, the name of the so-called transferee, 
who, in reality, is the person to whom the registrar is to be re
quested to issue a new certificate of title. And I find it is a 
fact that the transaction at that stage was a bond fide trans
action, an honest transaction; and that Peterson had the auth
ority of Clark to fill in Mrs. Peterson’s name. I do not say that 
he had expressly the authority : I mean to say—although it is 
not necessary for me to find whether he had or had not the 
authority to fill in the name of Mrs. Peterson—that he had the 
authority—and that is as far as it is necessary for me to go— 
to till in a name.

I think I may as well say that I am satisfied that he had 
authority to fill in Mrs. Peterson’s name. I find that trans
action a satisfactory transaction, complete and not open to ob
jection from any point of view. Now, that being Mrs. Peter
son’s position in regard to the land, the transfer to Mrs. Peter
son was ultimately registered on the 5th November, 1910, and 
she thereby became the registered owner of the land. Between 
these two dates, comes the agreement of sale from Clark to 
Brooks.

That agreement is dated the 15th October. 1910: and the 
question is raised, as a matter of fact, whether Peterson or Mrs. 
Peterson had notice before the 5th November (the date on 
which the transfer to Mrs. Peterson was registered) of this 
agreement of sale by Clark to Brooks. In the view I take of 
the law upon the question, it is not necessary for me to find 
what the fact is about that. That raises a question whether I 
ought to believe the story of Clark and Mrs. Clark, on the one 
hand, or of Peterson, on the other. During the course of the 
case, I made a remark which was perhaps a little wider—it was 
in fact a little wider—than I intended, that I thought Clark 
was honest. 1 made that remark in reference to a particular 
matter under examination at that particular moment. I do not 
say that 1 now mean that I think him in any way dishonest; I 
am not expressing an opinion about it, nor about which of the 
two men, Peterson or Clark. I am prepared to believe. But it 
is an obvious remark to sav that, with regard to some of Clark’s 
evidence, it is not to be entirely depended upon, on account 
of what he says himself—his accident, and the fact that, from his 
accident, his brain had been affected, and that on some occa
sions, as he admits and admits quite honestly, he was under 
the influence of liquor. But, as I say, it is not necessary now, 
in the view I take of the case, to decide which of the two men, 
Peterson, on the one hand, or Clark, on the other, has given
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ALTA. a correct account of what took place at Clark’s house, on the
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occasion of the conversation which took place between them.
The Clarks say that they told Peterson on that occasion of 

the sale to Brooks, and Peterson says they didn’t. I do not
Aknot know which to believe. Mrs. Peterson became the registered 

owner of this property on the 5th November, 1910.
1 think, as a matter of law, that, whether she had notice of 

the sale to Brooks at that time or not, she had the legal right 
to register the transfer, that is, she had a legal right to obtain 
title. The money which she had advanced had been advanced on 
the security of the land, and she was entitled in all honesty, as 
a matter of law. to put her security in the form of a certificate 
of title. Mrs. Peterson, having the title, makes an agreement 
for the sale to the plaintiffs of the land, and they, it is admitted, 
had not notice of any adverse claim.

Now, 1 think, that the plaintiffs are protected by virtue of 
sec. 135 of the Act. That section expressly refers not merely to 
a purchaser from the registered owner who gets a transfer and 
registers it, but to a person “contracting or dealing with, or 
taking or proposing to take a transfer . . . from the owner 
of any land for which certificate of title has been granted.” 
And it says that

Any such person shall not be bound or concerned to inquire into 
or ascertain the circumstances in or the consideration for which the 
owner . . . was registered . . . nor shall be affected by notice 
direct, implied, or constructive, of any trust or unregistered interest 
in the land. . . .

So that the section clearly contemplates that a person deal
ing with a registered owner is not affected by any outstanding 
interest of which lie has no notice, nor of any interest of which 
he has notice, unless, with that knowledge, he goes one step 
further, and does something which will constitute fraud. Now, 
a difficulty is suggested with regard to this interpretation by 
reason of see. 97, which says that “registration by way of caveat 
. . . . shall have the same effect as to priority as the re
gistration of any instrument under this Act.”

It is contended that Brooks, having registered a caveat with 
respect to his agreement of sale, which he did on the 13th 
March, takes priority over the plaintiffs, who registered a caveat 
in respect of their agreement of sale on the 24th June, 1911.

But I interpret see. 97 to apply as between claimants claim
ing under the same root of title, so that, had there been two 
purchasers from Clark. Brooks and somebody else, as between 
those two persons claiming under the same root of title, that is, 
claiming from Clark—claiming under his title—I would say 
that the section applied so as to give to the one of the two who 
filed his caveat first priority over the other. But 1 think that
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the seetion has not the effect of giving Brooks priority over the 
plaintiffs, because tin- root of title of Brooks’s claim is a dif
ferent root of title from that of the plaintiffs. If Brooks's root 
of title is to be looked upon as the earlier certificate to Clark, 
that root or title was destroyed by the certificate of title granted 
to Mrs. Peterson, granted, as 1 say, properly and legally; so that 
the plaintiffs stand on the basis of a title which has priority 
over the basis of title upon which Brooks claims.

There is another view, perhaps, or another aspect of the 
same view, that Clark had a merely equitable interest—a bene
ficial interest—and that, in dealing with that beneficial interest, 
he places Brooks in no better position than himself. That is. 
Mrs. Peterson, as the registered owner, held the legal title, and 
was hound to account to Clark. Clark sold that beneficial in
terest. That is all he could .sell, and Brooks stood in his place. 
Clark had contemplated the creation of an unregistered bene
ficial interest, and the caveat filed by Brooks must be taken as 
dealing only with that beneficial interest. Taking this view of 
the case, there is no other conclusion than that the plaintiffs 
are entitled to specific performance.

1 think that, in that connection, the order should provide 
that they pay the balance of their purchase-price into Court, 
according to the terras of their agreement, and that, upon the 
full amount being paid in, they will lx- entitled to a vesting 
order clear of incumbrances, existing at the date of their agree
ment.

As to Brooks, lie, of course, will be entitled to repayment of 
the amount he paid down. That was received by Clark. 1 under
stand, and there will he an order that Clark should pay that 
amount to Brooks with interest.

Now, out of the money paid into Court, Mrs. Peterson is en
titled to lie repaid the amount of her advance. She has already 
received something. She is entitled to be repaid the balance of 
the amount, $f).‘18.75, with interest at 5 per cent., after the 21st 
October, 1910.

The plaintiffs are entitled to their costs, ami I think that I 
should order that Brooks should pay those costs. The contest 
here was substantially between the plaintiffs and Brooks, and 
the action has been forced to trial by Brooks, because lie was 
advised that, on this state of facts and the law, he was entitled 
to hold the land. I have found that he is not, and 1 think the 
plaintiffs, therefore, are entitled to the costs against him. As 
far as I see, there is no reason why these costs which 1 am order
ing Brooks to pay tin- plaintiffs, or Brooks’s costs of defence, 
should be paid by Clark. There may be some reasons suggested 
to me why Clark should pay these costs, but at the present 
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ALTA. moment I think Brooks must pay his own costs and the plain-
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till's’ without any recourse over.
As to Peterson's costs, I feel a little uncertain as to what I 

should do about that, and 1 will take a little time to consider.

Peterson.

That is my judgment with that exception : and, as 1 said at 
the beginning, I will give a thirty days’ stay of proceedings in
order that any party who is dissatisfied with the decision may 
conveniently *, because there are some important questions
of law involved, and 1 anticipate that there will be an appeal. 
The costs payable by Brooks may be taken out of the moneys 
in Court to the extent to which Clark is indebted to Brooks— 
Mrs. Peterson's balance being first paid. I will settle the min
utes of judgment, and the time for appealing will date from the 
settlement of the minutes.

Judgment for specific performance.

B.C. SCALZO v. THE COLUMBIA MACARONI FACTORY.

s.c.
1912

Itritish Columbia Supreme Court. Murphy. J. April 29. 1912.

1. Appeal (8 VII L4—510)—Kimunch or ariutratob—Evidence to hi p- 
port—B.C. Workmen's Compensation Act.

April 29. Where there is evidence to support a finding of an arbitrator un
der the provisions of the B.C. Workmen's Compensation Act, who upon 
conflicting testimony found that the workman was not justified in leav- 
ing his place in the factory, and for purposes of his own, going lie• 
hind a certain machine, where he was injured and that. in so doing, 
he was mit acting in the course of his employment, such findings are 
findings of fact and not of law and will not lie disturbed bv the Sup
reme Court of British Columbia upon a stated case on questions of 
law.

[l,oir v. tlrneral Straw h'ishiny Co. Ltd., [19091 A.C. 525. at p. 
584. specially referred to.]

2. Master and servant (8 11 A 2—19)—Liability of master—In.uries
SI STAINED WHILE NOT PERFORM 1 XU DITTY AND NOT IN MASTER'S IN
TEREST—B.C. Workmen's Compensation Act.

A workman is not entitled to the benefit of the British Columbia 
Workmen's Compensation Act. for injuries received while in a place 
in his master's factory where his duty did not call him, and where he 
went to procure something for his own convenience and not in his 
employer's interest.

[Smith V. Lanrimhire. etc.. It. Co.. [1899) 1 Q.B. 141. and /feed v. 
Great W'cntrrn It. Co., [1909] A.C. 81. specially referred to.]

Slatemenl Cask stated by an arbitrator under the Workmen’s Compen
sation Act (B.C.), upon questions of law as follows:—

1. Was I right in holding that the accident did not arise out 
of and in the course of the employment ?

2. Was 1 right in holding that the applicant was disentitled 
to the benefits of the Workmen’s Compensation Act?

The findings of the arbitrator were as follows:—
1 find as a fact that the accident occurred when Scalzn had gone

to get the pail to spit in. He had gone across the room, got the pail.

D3A
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iiml liml placed it boliiiul liis machine and when jiointing to it for the 
benefit of a fellow-worknuin, in nome uuncruuntuble way. not noticing 
what he wan doing, lie got caught in the machine and wan injured. 
The pail was used to place the waste in when cleaning the machine 
and the machine would not Ik- cleaned until the day's work was 
done, so that, undoubtedly, the pail was procured for the purpose of 
spitting in and not for the master's business of lieing used as a re
ceptacle for waste.

Now the whole evidence lie tween the parties turned on that point, 
that is. was the applicant placing the pail for his own pur|»oses when 
the accident hnp|iencd or was he la-hind the machine for the pur|iose 
of picking up dough, and l can see no reason why 1 should not follow 
the weight of evidence which to me seems absolutely clear.

Tlie whole ipiestion then is. did the accident arise out of and in the 
course of the applicant's employment? The accident occurred during 
working hours, while the man was on duty, hut while he for a minute 
or two had stepped across the room to get a paiI for his own purposes, 
namely, to spit in.

I cannot distinguish the case from that of Smith v. Lancashire ami 
Y'.ikuhirr If. fV>.. I. Minton-Scithnnse. Workmen's Compensation Cas. 
1. The accident was unfortunate, hut the man for that minute or so 
was not about his master's business, and was not doing something 
which, though not his duty, was for his master's benefit.

.1/. A. Macdonald, for the applicant.
C. IV. Craig, for the respondents the Columbia Macaroni 

Factory.
Mi rpiiy, J. :—Tin* learned arbitrator has found that the 

accident happened when the applicant was placing the pail 
for his own purposes at a point behind the machine. He has 
also found that the accident was not one arising out of and in 
the course of the employment. "This finding may, dependent 
on circumstances, be regarded as one of law or of fact. If 
there is no evidence to support the finding, a ipiestion of law 
arises. If there was conflicting evidence hearing upon the issue 
raised, the question must he one of fact”: Low v. Central Steam 
Fishing Co. Limit) d, [1909] A.C. 523, at p. 534. Here there is 
evidence that the applicant's duty was to stand on a platform, 
and that he had no business In-hind the machine. (See evidence 
of Lilierato and Marincro.) This is disputed by the applicant, 
but the arbitrator by his finding has determined this issue 
against the applicant.

The applicant, therefore, had no business to be where he was; 
and the risk of the accident cannot, on the arbitrator's finding, be 
held to be one which may reasonably he looked upon as inci
dental to the employment: Smith v. Lancashire, etc., If. Co., 
[1899] 1 Q.B. 141; Ifud v. (Inal IV#stirn If. Co., [1909] A.C. 
31.

The questions are answered in the affirmative.
Judgm) nt for respondents.

B.C.
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Alberta Supreme Court, Scott, «/. January 17, 1912.

1. Contracts (§ IV A—321)—Th ii.iuxn contract—-Recovery for extra

Jan. 17. work.
A contractor who built the foundation and walls for a stone build

ing. may recover fur extra work caused by the property owner en
larging the dimensions of the building from those specified in his 
contract.

2. Da MACKS (8 III E—140)—Measure of compensation—Negi.igk.nck in
PLACING A WINDOW.

A contractor who negligently misplaces n window in the building of 
a house is liable in damages therefor.

3. Contracts ( § U D 4—188 )—Construction of building Contract-
Foundation AND WALLS.

One who contracts merely to build the foundation and walls for a 
building will not Ik- held liable to do the lx-imi filling thereon where 
such was not specifically mentioned in the contract <>r specifications 
nor was any evidence given to shew that such work was impliedly 
included in such trade contracts.

Statement The plaintiff claimed $1,500, the price agreed upon for 
building a house for the defendant, $325 for extras due to en
largement of the building, $200 for eut stone therefor, and 
$24.50 for erecting chimneys therein.

Judgment was given for the plaintiff.
C. Maclcod, for plaintiff.
E. I\ McNeill, for defendant.

Scott, J. :—The contract between the parties was a verbal 
one and the evidence shews that it was not one for building a 
house but one for building merely the foundation and walls of 
a house. No proper plans or specifications for the work to be 
done were ever prepared and it appears to me that this litigation 
is due solely to their not having been provided.

The plaintiff claims that when he entered into the contract 
the outside dimensions of the building were to be 32 x 54 feet 
and that defendant afterwards changed the plan by making the 
inside dimensions that size. The defendant claims that the latter 
were the dimensions upon which the contract was based. The 
evidence upon the question is conflicting, the evidence of the 
plaintiff and another witness supporting his claim, while 
that of the defendant and another witness (Thompson) 
is to the contrary. It appears, however, that when the 
defendant first approached the plaintiff to tender for the 
work, he sketched a ground plan shewing the dimensions to 
be as claimed by the plaintiff. He subsequently prepared an
other sketch shewing those to be the interior dimensions but I
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•mi led to tlie conclusion that the latter sketch was not presented 
to the plaintiff, until after the contract was entered into. I 
therefore hold that the plaintiff is entitled to recover for the 
extra work caused by the increase in the dimensions of the build
ing. Such increase should be based upon the price per running 
foot of the walls contracted for and the amount he is entitled to 
I compute at $174.70. I allow the plaintiff $120 for the cut 
stone sills, being at the rate of 50c. per running foot.

I hold that the building of the chimneys was not part of the 
work to be done under the original contract and that the plain
tiff is entitled to recover therefor in addition to the contract 
price. I allow him $18.50 for same, as it was shewn that one of 
the chimneys was not completed by him but was afterwards 
completed by the defendant. The plaintiff admits that defend
ant is entitled to credit for $20.0!) for lumber and other materials 
furnished by him.

The defendant counterclaims for damages for the misplac
ing by the plaintiff of a window in one of the walls. I hold 
that the window was misplaced by reason of the negligence of 
the plaintiff and I allow the defendant $50 damages for same. 
The defendant also counterclaims for damages for non-com
pletion of the building within the time he claims it was to be 
completed. I have already stated that the plaintiff’s contract 
was not one to complete the building and I hold that it was not 
a term of the contract that he was to complete his work at any 
specified time, and I therefore disallow the claim.

The defendant also charges that plaintiff under his contract 
was required to do certain beam filling which he has not done 
and claims a reduction from the contract price by reason thereof.

During the negotiations leading up to the contract, the beam 
filling was not referred to and it therefore becomes a question 
whether a person contracting to erect merely the foundations 
and walls of a stonehouse is required to beam fill as part of his 
contract. There is no evidence that he is so required, though 
there is contradictory evidence as to whether a person con
tracting to build a house would he bound to do so. In the 
absence of evidence upon the point, 1 hold that the defendant 
has not shewn that the plaintiff was bound to do the beam fill
ing, and I therefore disallow the claim.

The defendant in his statement of defence alleges the pay
ment of certain sums amounting to $1,000 on account of the 
plaintiff’s claim. There is nothing in my notes to shew that any 
such payment was made.

I hold the plaintiff is entitled to judgment for $1,970.11 to
gether with his costs of suit, the amount I award being made up 
as follows :—

ALTA.
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ALTA. Contract price...................................................................$1,500.00
-----  Extra work ...................................................................... 174.70
S.C. » m stone sills 120 00
1912 Chimneys.................. ............................................. 18.50

Irriiai.e $1,813.20
r. Less lumber and materials supplied by defendant. . 20.u0

l,H— ' $1,787.11

Scott,J. Interest from 1st January, 1910 .................................... 183.00

$1,970.11

The* amount so awarded is to be subject to reduction upon 
entry of judgment by any sums heretofore paid by the defendant 
on account of plaintiff s claim and by a corresponding reduction 
of interest. If the parties cannot agree upon the reduction there 
will be a reference to the clerk to ascertain the amount, if any, 
to which defendant is entitled.

1 give judgment for the defendant upon his counterclaim for 
$50 with costs.

Judgment accordingly.

ONT. Re WEST LORNE SCRUTINY.

n a Ontario Court of Appeal. Moss. CJ.O.. ISarrou', Maclarcn, Meredith, awl 
Magee, JJ.A. April 29, 1912.

—— 1. Elections (§1I C—70)—Scrutiny by County Court Judge—Inquiry
April 29. into—Name on voters’ list.

The right of a person whose name was on the certified voters’ list, 
to vote upon a local option by-law. may lie inquired into by a County 
Court Judge upon a scrutiny of the ballots east, under the provisions 
of secs. 369, 371 of the Ontario Consolidated Municipal Act. 3 Edw. 
VII. ch. 19, since the Court’s power in such proceeding is not limited 
to a mere recount or examination of the paper ballots themselves.

[In Itr Loral Option It ;/■ late of Township of Halt fleet ( 1908). 16 
O.L.R. 293. specially referred to; lie West Lome Scrutiny, 25 O.L.R. 
267, 277. reversed on appeal.)

2. Elections ( § 11 C—70)—Scrutiny—Non-resident voting on local
OPTION UY-LAW.

Vpon a scrutiny under sees. 369. 371 of the Ontario Consolidated 
Municipal Act, 3 Edw. VII. eh. 19. a ballot east at a local option by-law 
election by a tenant whose name appeared upon the certified voters’ 
list, may. under see. 24 of the Ontario Voters* Lists Act, 7 Edw. VII. 
eh. 19. see. 24, lie declared void by the County Judge if it appears that 
such tenant was not a resident of the municipality when his name 
was placed on the list, or that lie had subsequently ceased to be one.

[Itc Orangeville Loeal Option By-law (1910). 20 O.L.R. 476. dis
tinguished.)

3. Elections ( 8 11C—70 )—Scrutiny—Iak-al option by-law—Disclok
URE OK VOTE.

A person who. without right, votes at a loeal option by-law election 
cannot Is- required upon a scrutiny of the vote under secs. 369 and 371 
of the Ontario Consolidated Municipal Act, 3 Edw. V1J. ch. 19. to dis
close how lie voted, since sec. 200 of such prohibits such disclosure.

| lie West Lome Scrutiny. 23 O.L.R. 598, 25 O.L.R. 267. 277. and 20 
O.W.R. 738, specially considered.)
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4. Election (g IIC—70)—Scrutiny—Locai. orrmx by-i.aw—Deduction
OF ILI.KUAI. VOTES.

Votes illegally east at an election on a local option by-law, upon a 
scrutiny thereof under sees. 300 ami :t71 of the Ontario Consolidated 
Municipal Act, :i Kdw. VII. ch. lit. will U* deducted from the total vote 
cast in favour of the by-law, where the ollieial declaration that the 
by-law had carried is under attack, since, there is no way of ascertain
ing legally in which way they were actually east.

5. Elections (8 II ('—70)—Scrutiny—Application of Ontario Voters’
Lists Act, 7 Knw. VII. oil. 4.

Section '24 of the Ontario Voters' Lists Act, 7 Kdw. VII. ch. I. ap
plies to a scrutiny of a municipal election held under the Ontario Con
solidated Municipal Act. as well as to one held under the Ontario 
Election Act. ( Per Moss. C.J.O.)

Appeal by 1). II. Mehring, the applicant for a scrutiny, from 
the order of a Divisional Court, lit West Lome Scrutiny, 25 
O.L.R. 267, 277. 3 O.W.N. 25. 20 O.W.R. 738, varying the order 
of Middleton, J.. lit Wtst Lorn* Scrutiny, 2d O.L.R. 5!)8, 2 
O.W.N. 1038, 111 O.W.R. 231.

The appeal was allowed, M.xclaren and Meredith, JJ.A. 
dissenting.

C. St. Clair Lcitck and J. M. Ferguson, for the appellant, 
argued that the ease turned on the interpretation of see. 24 (2) 
of the Voters’ Lists Act, and on the decision in In rc Local 
Option By-law of the Township of Salt fleet (1908), 10 O.L.R. 
293, and that, on the evidence material and the law applicable 
to the ease, an order should not be made prohibiting the County 
Court Judge from certifying that the by-law in question bad not 
been approved by the requisite three-fifths majority.

IV. E. Fancy, K.C., and ./. Holes, for Dugald McPherson, 
respondent, argued that the decision of the Divisional Court on 
the first branch of the ease, the question as to the jurisdiction of 
the County Court Judge to go behind the voters’ list, was right 
and should be affirmed. The following eases were referred to: 
He Weston Local Option By-law (1907), 9 O.W.R. 250; the Salt- 
fleet case, supra: Be Orangeville Local Option By-law (1910), 
20 O.L.R. 476; lie Ellis and Town of Renfrew (1911), 23 O.L.R. 
427 ; In re McGrath and Town of Durham (1908), 17 O.L.R. 
514. As to the second branch of the case, the right of the 
County Court Judge to inquire how the persons whose votes 
were disallowed, did vote, it was submitted that the judgment 
of Middleton, J., was right, and that the Courts had gone too 
far in their requirements as to absolute secrecy.

Leitch, in reply, referred to Rc Sinclair and Town of Owen 
Sound (1906), 13 O.L.R. 447; II aldim and Dominion Election 
Case (1888), 1 Ont. Elec. Cas. 529; Re Lincoln Election Ft tit ion 
(1878), 4 A.R. 206; Rex ex rcl. I vis on v. Irwin (1902), 4 O.L.R. 
192.

April 29. Moss, C.J.O. :—Appeal from a judgment of a 
Divisional Court, reported 25 O.L.R. 267, allowing an appeal

ONT.
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ONT from a judgment of Middleton, J., reported 23 O.L.R. 598. The
c |
1012

facts are fully stated in the report.
This ease furnishes another example of the difficulty and

\v*K

ScRVTI XV.

confusion which so often arise from the adoption by the Legis
lature of the device of incorporating by reference some of the 
provisions of one statute into the body of another statute which 
is being enacted. The disadvantages of this mode of legislation

Mom. C.J.O. have been remarked upon in Kngland and this country, and it 
has been truly said that this procedure makes the interpretation 
of modern Acts of Parliament a very difficult and sometimes 
doubtful matter. See h'niU v. Towsr (1889), 24 Q.B.D. 186, 
196, where the question was not unlike in some respects the 
question involved in this case. And a legislative committee in 
England is reported to have described legislation by reference 
as making an Act so ambiguous, so obscure, and so difficult that 
the Judges themselves can hardly assign a meaning to it, and 
the ordinary citizen cannot understand it without legal advice : 
Craies’ edition of Hardeastle on Statutory Law (1907), p. 26.

It is scarcely to be wondered at, therefore, that unanimity 
of opinion is not to be found expressed in many of the decisions 
in which the questions arising on this appeal or some of them 
have been discussed.

The first question raised in the appeal has been much debated 
and has given rise to much divergence of opinion among the 
Judges who have had it under consideration in other cases. As 
stated by Teetzel, J., in his opinion delivered while sitting as a 
member of the Divisional Court whose judgment is now in 
appeal, the question is: whether, upon a scrutiny under the 
Municipal Act, the County Court Judge may declare void and 
deduct from the result the vote of a tenant whose name was 
upon the certified voters’ list, but who was not in fact a resident 
of the municipality when the list was certified, and who never 
afterwards became a resident therein.

This question affects 4 votes polled ; and, if answered in the 
negative, as it was by the Divisional Court, practically ends 
any necessity for discussion as to the fate of the one other vote 
polled, which is in question here.

In holding that the 4 votes in question were not open to 
attack upon the scrutiny, the Divisional Court considered itself 
bound so to hold by the decision of another Divisional Court in 
In re Local Option By-law of the Township of Salt fleet, 16 
O.L.R. 293, though it had been subjected to adverse comment in 
some other cases.

In Re Orangeville Local Option By-law, 20 O.L.R. 476, 
Meredith, C.J., considered the question of the jurisdiction of the 
Judge to enter upon an inquiry as to the right to vote of any 
one who has deposited his ballot paper, and declared his own



4 D.L.R. ! Re West Lor ne Kckitiky.

opinion to be against the exercise of such jurisdiction. lie ex
pressed the opinion that the inquiry is limited to a scrutiny of 
the ballot papers, and differs only from a recount in that the 
Judge is not limited to dealing with the ballot papers cx facie, 
but may take evidence in the same way as may be done upon a 
trial of the validity of an election of a member of a municipal 
council for the purpose of determining whether any ballot paper 
ought or ought not to be counted.

With deference, I am unable to follow the distinction drawn 
between a scrutiny of ballot papers and a scrutiny of votes, 
bearing in mind the object with which the scrutiny is entered 
upon. The Judge is to determine and certify whether the 
majority of votes given is for or against the by-law. lie is not 
merely, as in the case of a recount under see. 189 of the Con
solidated Municipal Act, 1903, to count up the votes given upon 
the ballot papers not rejected, and make up a written statement 
of the number of votes given for each candidate and of the 
number of ballot papers rejected and not counted by him, and 
certify the result to the returning officer. In all this he is acting 
in a ministerial capacity. In a scrutiny he is acting in a judicial 
inquiry, with the purpose of ascertaining which way, in truth 
and in fact, the majority of the votes is given. Light is thrown 
upon this view by the language of sec. 24 of the Ontario Voters’ 
Lists Act, 7 Edw. VII. eh. 4,* which expressly refers to a scrutiny 
under the Municipal Act, as well as to one under the Ontario 
Election Act. That section declares that “the certified list 
shall, upon a scrutiny, under” either of these Acts, “he final 
and conclusive . . . except.” The exception applies to one 
scrutiny as much as the other. Then what is the extent of the 
exception under sub-sec. 2. which is the one with which we are 
immediately concerned 1 It applies to persons who, subse
quently to the list being certified, are not or have not been resi
dent either within the municipality to which the list relates, or 
within the electoral district for which the election is held, and

•Section 24. cli. 4. nf I lie Ontario Voters’ Lists Act, 7 Edw. VII. (Out.), 
is ns follows:—

24. The certified li-t shall, upon n scrutiny, under the Ontario Election 
Act. or the Municipal Act. In* final and conclusive evidence that all per 
sons named therein, and no others, were qualified to vote at any election at 
which such list was, or was the proper list to be used; except—

1. Persons guilty of corrupt practices at or in respect of the election 
in question on such scrutiny, or since the list was certified bv the 
Judge;

2. Persons who. subsequently to the list lieing certified, are not or have 
not been resident either within the municipality to which the list re
lates, or within the electoral district for which the election is held, 
and who by reason thereof are. under the provisions of the Ontario 
Election Act. disentitled to vote ;

3. Persons who, under sections 4 to 7 of the Ontario Election Act are 
disqualified and incompetent to vote.
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who by reason thereof are, under the provisions of the Ontario 
Election Act, disentitled to vote.

If this sub-section applies to municipal elections, it also 
applies to voting on by-laws, by the express terms of the pre
ceding part, which speaks of a scrutiny under the Municipal

So that, when conducting a scrutiny under the Municipal 
Act, reference must be made to the provisions of see. 24 of the 
Ontario Voters’ Lists Act in order to ascertain the extent to 
which the inquiry can proceed. I agree with those who think 
that a scrutiny under sec. 371 of the Consolidated Municipal 
Act, 1903.* is something mon? comprehensive than a simple re
count; and that, when proceeding with a scrutiny under that 
section, the County Court Judge has authority to inquire into 
the question whether any persons who have cast their ballots 
come within the excepted class mentioned in sub-sec. 2 of sec. 
24 of the Ontario Voters’ Lists Act.

1 am also of opinion that it is competent for the County 
Court Judge to declare void the vote of a person who has cast 
a ballot, when it appears that, although his name was on the 
certified list, he was not, when it was placed thereon, resident 
and has not since become resident within the municipality to 
which the list relates. Within the very terms of the sub-section, 
as it appears to me, he is not and has not been resident within 
the municipality subsequently to the list being certified. I am 
unable to see why any distinction should he drawn between his 
ease and that of a person who was resident within the munici
pality when the list was certified, hut ceased to be resident sub
sequently to the list being certified.

The one remaining vote held void by the County Court Judge 
was admittedly within the exception of sub-sec. 2. The result 
should, in my opinion. Ik* that the County Court Judge's ruling 
was correct, and that his certificate should stand.

The remaining question dealt with by the Divisional Court 
is, whether, if the County Court Judge, upon a scrutiny con
ducted by him, finds that a person whose name was upon the 
list, hut who had no right to vote, did vote, such person may he 
compelled to disclose before the County Court Judge how he 
did vote. While the decision of the Divisional Court on the 
other branches of the case rendered it unnecessary to consider

•Section 371. eh. 19. of the Consolidated Municipal Act. 3 Edw. VII. 
(Ont.), it a# follows:—

371. On the day and at the hour appointed, the clerk shall attend be
fore the Judge with the ballot papers in his custody and the Judge upon 
inspecting the ballot paper*, and hearing such evidence as lie may deem 
necessary, and <m hearing the parties, or such of them as may attend, or 
their counsel, shall, in a summary manner, determine whether the majority 
of the votes given is for or against the by-law, and shall forthwith cer 
tify the result to the council.
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this question so far as the result was concerned, it deemed it of 0NT 
sufficient importance to justify a determination upon it.

Without entering upon any extended discussion, I think it 1912
quite sufficient for me to say that 1 entirely agree with the con- ----
elusion of the Divisional Court upon the question, as expressed \.5!L 
in the opinion of Teetzel, J. i.oknk

The result upon the whole is, that the order of the Divisional Schvtiny. 
Court should be set aside, and that the County Court Judge moss, c.j.o. 
should be left at liberty to certify the result of the scrutiny to 
the council.

But, in view of the varying and conflicting opinions and 
the apparent difficulty in solving the questions at issue, there 
should be no costs of any of the proceedings.

Garrow, J.A. :—This is an appeal from the judgment of a oenow, j.a. 
Divisional Court reversing an order of Middleton. J., made in 
the matter of a vote taken in the village of West Lome upon a 
local option by-law.

After the vote had been taken, one Dameon II. Mehring 
applied to the Judge of the County Court of the County of 
Elgin for a scrutiny of the ballot papers. The scrutiny was 
granted, and was proceeding when one Dugald McPherson ap
plied to Middleton, J., for an order prohibiting the County 
Court Judge from entering upon an inquiry as to the right to 
vote of 5 persons whose names appeared upon the voters’ list 
and who had voted, but who, it was alleged, were disqualified, 
or, ni the alternative, for a mandatory direction to the County 
Court Judge to ascertain how these persons had voted.

Middleton, J., agreeing with the County Court Judge, held 
that these persons were not entitled to vote, and directed him 
to inquire and ascertain how they had voted in order to deter
mine whether the majority of the lawful votes given was for or 
against the by-law.

An appeal from this order was taken and was heard first 
before the King’s Bench Division (see 25 O.L.R. 267) ; and, in 
consequence of the difference of opinion there expressed, re
argued before the Exchequer Division (see 25 O.L.R. 277), when 
the appeal was allowed.

The judgment of Middleton, J., is reported in 23 O.L.R.
598.

The polling took place on the 2nd January, 1911. The 
voters’ list was finally revised and certified on the 28th October,
1910. The 5 persons whose votes are in question were all upon 
the list as tenants. Four of them had ceased to reside in the 
municipality before the voters’ list was certified. One of them 
became non-resident afterwards, namely, on the 5th December,
1910. The total number of voteü polled, including those of the 
before-mentioned 5 persons, was 234. The votes for the by-law
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proposed to deduct these 5 votes from the total, leaving as the 
actual total 229. And lie also proposed to deduct the whole of 
the 5 votes from the votes cast in favour of the by-law, which
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would have left 137, or less than the required three-fifths of the 
proper total, and would have so certified but for the prohibition 
granted by Middleton, J.

«'.arrow, J.A. The Divisional Court was of the opinion, following the Salt- 
flu t ease, [A*/ Local Option lip-law, of the township of Salt- 
flu t, l(i O.L.R. 293] that the County Court Judge lmd no 
legal authority to disallow the 4 votes given by the tenants who 
had ceased to reside in the municipality before the voters’ list 
was certified, and that in that case it was unnecessary to deal 
with the fifth, who had ceased to so reside thereafter, because 
the disallowance of that vote would not affect the result. The 
Court further held that the inquiry directed by Middleton, J., 
into how a person had voted, would be contrary to the provisions 
of see. 200 of the Consolidated Municipal Act, 1903.

The questions involved are, therefore, three, namely: (1) 
were the 5 tenants, or any of them, disqualified because they 
had ceased to reside in the municipality before the voting; (2) 
had the County Court Judge power, on a scrutiny held under 
see. 309 of the Consolidated Municipal Act, 1903,* to disallow 
such votes, or any of them; and (3), if they were properly dis
allowed, what should follow—should they be deducted, as the 
County Court Judge proposes to do. from the affirmative vote, 
without inquiry, or should there be an inquiry, as Middleton, J., 
seemed to think, and the deduction made as the result of such 
inquiry ?

By sec. 141 (1) of the Liquor License Act, a local option 
by-law must, before being finally passed, be approved by the 
“electors of the municipality”. And who are such “electors” 
is determined by sec. 86 of the Consolidated Municipal Act, 
1903. We are concerned here only with tenants, and their right 
to vote, or in other words, to be “electors” of the municipality. 
These are provided for by clause “secondly” of see. 86, which 
says: “All residents of the municipality who have resided

•Section 309. eh. 19. of the Consolidated Municipal Act, 3 Edw. VII. 
(Ont. 1. i* as follow*:—

309. If within two weeks after the clerk of the council which promised 
the by-law ha* declared the rv*ult of the voting, any elector who was en
titled* to vote upon the by-law applies, upon petition, to the county Judge, 
after giving hucIi notice of the application, and to such |>er*ons a* the 
•Fudge directe, and shew* by tillidavit to the Judge reasonable grounds for 
entering into a scrutiny of the ballot papers, and if the jw-titioner enter* 
into a recognizance before the Judge in the sum of #190, with two sureties 
(to he allowed a* sufficient by the Judge u|»on affidavit of justification) in 
the sum of $50 each, conditioned to prosecute tlie |H*tition with effect, and 
to pay the party against whom the same i* brought any cost* which 
may fa- adjudged" to him against the petitioner the Judge may appoint a 
day and place, within the municipality, for entering into the scrutiny.
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therein for one month next Ik fore the election, and who arc, or 
whose wives are, ait flu dale of tin dation, tenants in the muni
cipality.” They must, of course, in addition, he upon the voters’ 
list used at the election.

Residence alone is not sufficient, nor is being upon the voters’ 
list, without residence, sufficient. Roth must exist to qualify the 
tenant voter. And, that being so, it is perfectly clear that none 
of the 5 was qualified or entitled to vote on the hy-laxv in ques
tion. The Ontario Voters’ Lists Act. 7 Edxv. VII. eh. 4. sec. 
24, was relied on as the foundation for a contrary view. The 
one statute, however, is of as much force and virtue as the other, 
unless the later one was intended to repeal the earlier, of which 
there is not the very slightest indication. And both must, 
therefore, be read together, as. in my opinion, they can be with 
perfect harmony, as expressing the law upon the subject. No 
one disputes the finality of the voters’ list as expressed in sec. 
24 of the Voters’ Lists AM. However disentitled to be upon 
the list, if a person is upon it, and conforms to see. 8G of the 
Municipal Act as to residence, such a person’s vote cannot. I 
think, be questioned. It was said in the Orangeville case. 20 
O.L.R. 476, at p. 470, by Meredith, C.J., that the only para
graph of sec. 24 of the Voters’ Lists Act which is applicable to 
a municipal election, or a vote on a by-law, is the first, and that 
paragraph 2 is applicable only to elections under the Ontario 
Election Act. I am, with deference, unable to agree with the 
latter statement. There is nothing in the Election Act requir
ing a voter to reside in any particular municipality after the 
voters’ list is made up and certified, but he must continue to 
reside in the electoral district to entitle him to vote at an elec
tion to the Assembly. The words ‘‘within the municipality,” 
followed by ‘‘or within the electoral district,” would, therefore, 
make the former words meaningless and unnecessary, unless 
they are held to apply, as, in my opinion, they do, to municipal 
elections and to the disqualification by reason of non-residence 
for which the Municipal Act provides.
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Garrow, J.A.

Clause 2 of see. 24 should, perhaps, have eontained a refer-
...... lo the Municipal Act. as well as to the Ontario Election
Art. As it is, its proper construction is. I think, to regard the 
later words, “and who by reason thereof arc, under the provisions 
of the Ontario Election Act, disentitled to vote, as referring 
only to the words, “or within tin1 électoral district for which the 
election is held.” which immediately precede them. It is un
reasonable to suppose that the Legislature, while carefully pre- 
serving the provisions as to resilience contained in the Election 
Act, intended, in such an indirect manner, to repeal the veri
similar provisions as to residence eontained in the Municipal 
Act, affecting as they do every class of voter except a free
holder.
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The question, however, in the view I take, is not vital, for 
the real disqualification arises, in my opinion, not under the 
Voters' Lists Act so much as under the plain language of see. 
86 of the Municipal Act, which, while fully accepting the finality 
of the voters’ list, cannot he ignored as to events subsequently 
occurring or existing.

The next question is as to the power and authority of a 
County Court Judge, upon a scrutiny, to deduct such votes—a 
question which has been frequently discussed and upon which 
divergent views have been from time to time expressed.

The decision of the Divisional Court in the Saltflect ease, 
16 O.L.R. 293, seems to mark an epoch. Teetzel, J., before 
whom the matter first came, was of the opinion that the County 
Court Judge had no power to question the right of any voter 
to vote, or to disallow any vote, and that his power was confined 
to compelling the production before him of the voters’ lists and 
all material used at the election, and hearing evidence, as he 
might consider necessary, with reference to the ballots, so that 
he might ascertain exactly the number of ballots cast for and 
against respectively, and that he might determine, upon some
thing more than the mere ballot itself, if necessary, as to its 
validity or invalidity as a ballot. The appeal to the Divisional 
Court was, upon the facts, dismissed with costs. But, in the 
judgments of the learned Chancellor and Magee, J., a larger 
view was taken of the County Court Judge’s powers, which 
view has since, though frequently anathematised—see per 
Anglin, J„ in In rr Mill rath and Town of Durham (1908), 17 
O.L.R. 514, per Meredith, C.J., in the Orangeville ease, 20 
O.L.R. 476; and per Riddell, J., in Rr Ellis and Town of Ren
frew, 21 O.L.R. 74—been followed.

The view of the learned Chancellor is set out on p. 302 of 16 
O.L.R. As will lie seen, lie regarded the scrutiny in such a 
case as something more than a simple recount, the extent of it 
to be measured “by what can be done on inspection of the ballot 
papers, and the ascertainment of what votes are void ex facie, 
and the scope of investigation contemplated by the exceptions 
to the finality of the voters’ list.” Earlier on the same page, he 
had said that a subsequent change of residence, which would 
disqualify, might be investigated under sub-clause 2 of see. 24 
of the Voters’ Lists Act, but not a subsequent change of status.

With a subsequent change of status we have nothing to do 
here. We are dealing only with the ease of non-resident ten
ants whose names arc upon the voters’ list; and, with deference, 
it seems to me to be a matter of perfect indifference when such 
non-residence began, whether before or after the voters’ list 
was certified, if in fact it continued to exist down to within one 
month of the election or vote, as the ease may be. The inquiry
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in both eases is wholly as to a state of facts existing subsequent 
to the perfection of the voters’ list, and is in no respect in 
derogation of its finality, the point at which the inquiry in both 
cases must begin.

I, therefore, agree with the decision in the Saltflect case, as 
far as it goes, with respect to the power of the County Court 
Judge to disallow the vote of a tenant because of non-residence 
arising after the list was certified; but I go further and say that, 
in my opinion, no valid distinction can he drawn between that 
ease and the case of the non-resident tenant who was actually 
non-resident when the list was certified, and afterwards so 
continued.

I quite agree that a scrutiny is something more than a 
recount. That it was intended to be something more is clearly 
made manifest by the circumstance that the ordinary recount, 
provided for in the case of municipal elections by sec. 180 of 
the Consolidated Municipal Act, is also applicable to the case 
of a vote upon a by-law, that section being one of those intro
duced by sec. 351—a circumstance, it seems to me, which has 
not always been kept clearly in mind in dealing with the subject. 
And that section (189) seems to make short work of another 
matter upon which those who hold the narrower view have 
occasionally built, namely, that the scrutiny is to be of the ballot 
papers, which, they say. is not the equivalent of a scrutiny of 
the votes. But throughout that section “ballot paper” and 
“vote” are used indiscriminately as representing and meaning 
the same thing—in my opinion, the only sensible view.

Then as to the third point, what is to lie done with the dis
allowed votes? And as to that, the only question is. should 
they all be deducted, as the learned County Judge thought, 
from the affirmative votes? Middleton, J., was of the opinion, 
evidently, in referring the matter back to the learned County 
Court Judge, that the voters whose votes were disallowed could 
be made to disclose in what way they had voted, upon the 
ground that they were not voters, and therefore not entitled to 
the protection of sec. 200 of the Consolidated Municipal Act. 
But I am, with deference, unable to accept that view.

In the Orangeville case, 20 O.L.R. Meredith, C.J., at p. 483, 
suggested, without determining, that in such a case the County 
Court Judge should not make the deduction, but simply certify 
the facts to the council. That view also seems to me, with defer
ence, to be unsound. Under sec. 371, the only person who can 
“determine whether the majority of the votes given is for or 
against the by-law” is the County Court Judge. The council 
could only act on his certificate determining the result one way 
or the other.
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ballots themselves, it is impossible to arrive at a perfectly satis
factory result, nor, in my opinion, would the result be much
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more satisfactory if it was possible to examine under oath the 
voter, who, if dishonest, knowing that he could not be found out, 
could easily inflict further injury upon the side against which 
he actually voted by pretending that he voted upon that side.

Gânow, J.A. In some eases, perhaps, evidence, more or less reliable, might 
be got as to the habits and associations of the voter which might 
raise a presumption as to which way lie had probably voted. A 
hotel-keeper, a bar-tender, or other liquor-seller, it might fairly 
be presumed, would probably vote against such a by-law, while 
a member of a temperance organisation, or one who, without 
being a member, was an abstainer in practice, would probably 
vote the other way. And yet such evidence could not go very 
far, for one object of the secret ballot is to protect the voter in 
the expression of his honest convictions, even where his associa
tions and the company he keeps, and such convictions, do not, 
as must sometimes happen, agree.

Upon the whole, after much consideration, I am not pre
pared to say that the learned County Court Judge was wrong 
in proposing to deduct the disallowed votes from the total of 
those cast in favour of the by-law. That seems to have been 
for so long the practice that, if a change is desired, it should 
come through legislation.

The result is, that, making such deduction, the by-law has 
not received the requisite majority, and the County Court
Judge should certify accordingly.

The appeal should, therefore, to the extent I have indicated, 
he allowed ; but, under the circumstances, there should, I think, 
be no costs, either here or below.

Magee, J.A.:—Upon the scrutiny, under sec. 369 of the Con
solidated Municipal Act, 1903, the County Court Judge has 
found 142 ballots marked in favour of the by-law and 92 against 
it, and has rejected 6 ballots as improperly or insufficiently 
marked. Rut he has gone beyond mere inspection of the ballot 
papers, and on inquiry has found that 5 persons deposited ballots 
whose names were on the voters’ list as tenants, but who had for 
more than a month before the polling been and then were non
residents of the municipality, and 4 of them in fact were non
resident at the time of the certification of the list and continu
ously thereafter. He considered the 5 not entitled to vote; and, 
having no evidence as to how they marked their ballot papers, 
he could not certify that the 142 votes nor more than 137 were 
cast for the by-law. The Divisional Court has prohibited him 
from certifying that the by-law was not carried, and this appeal 
is from that order.
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Four questions arise. First, has the County Court Judge the 
right, uiKMi the scrutiny, under see. 3(10. to go beyond an inquiry 
how the ballot papers actually received and deposited were 
marked (involving, it* necessary, an inquiry as to lost and spuri
ous ballots). and to impiire into the right of persons to vote 
whose names are upon the voters’ list and who have received and 
deposited their ballot papers? Second, if so, can he reject the 
votes of persons entered on the voters’ list as tenants who were 
not in fact residents of the municipality at the time of the final 
revision of the voters’ list, and who have continued to be non
resident. until after the polling day. and who in fact had not any 
other right than as tenants? Third, can a person who. at the 
time of polling, had no right to vote, but whose name was on the 
voters’ list, and who received and deposited a ballot paper, be 
required to state how or whether he marked it? And fourth, 
what is the result if it be found that some of those who voted 
had no legal right to vote, and there is no evidence as to how 
they voted ?

The appellant, 1). II. Mehring, who petitioned for the scru
tiny. contends for an affirmative answer to the first and second 
questions, and for the negative to the third, and on the fourth 
that the number of illegal voters must be deemed to be possible 
supporters of the by-law. The respondent. Dugald McPherson, 
a supporter of the by-law, who applied for the prohibition order 
appealed from, contends for the The anomalous spec
tacle is presented of friends of the by-law trying to uphold 
votes which they believe to have been cast against it; while the 
opponents wish to have these votes rejected without inquiry on 
which side they were.

The first question was decided in the affirmative in 1008, by 
a Divisional Court in In rc Local Option By-law of the Township 
of Salt flat, 16 O.L.R. 203; and, despite the objections which 
have been made thereto, I cannot say that I have any doubt as to 
the conclusion there arrived at. As then pointed out. the history 
of the legislation, the reasons for it. the procedure adopted, the 
language copied from other enactments, the manifestly designed 
analogy between the proceedings for by-laws and municipal and 
provincial elections, and the absence of any other provision for 
contesting the result where the clerk declares a by-law to have 
been defeated, all point to the intention in 1870 to use the word 
“scrutiny” in the sense in which it is ordinarily and in other 
enactments used, and clearly to distinguish it from a mere re
count on examination of the ballot papers themselves. The pro
vision for this scrutiny was made in 1870, and has remained un
changed and it should be interpreted as then. It was then 
called “scrutiny of the ballot papers,” as it is still ; and in 1880, 
in 43 Viet. eh. 27, sec. 10, it was manifestly this scrutiny which
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was referred to as “scrutiny of the votes,” as it yet is in the 
corresponding present section, 366, and in sec. 366a, on a similar 
subject. Indeed, only in secs. 366, 366a, and 369, do I find the 
word “scrutiny” used, though a scrutiny is manifestly intended 
and necessary in other proceedings. As pointed out in the Salt- 
fleet case, votes and ballot papers were evidently considered 
interchangeable expressions.

The scrutiny, then, in my opinion, involves the inquiry as to 
the right to vote, and is not a mere recount which, with the right 
to take evidence necessary for a recount (sec. 189, 7 Edw. VII. 
ch. 40, sec. 4), is elsewhere provided for. But, in the inquiry as 
to the right to vote, regard must be had to the enactment as to 
the finality of voters’ lists.

That brings us to the second question, as to whether the non
resident tenants could properly vote. In lie Ellis ami Town of 
Renfrew, 23 O.L.R. 427, it was pointed out that the provisions 
in the Voters’ Lists Act, 1907, 7 Kdw. VII. ch. 4, sec. 24, as to 
the list when finally revised being final and conclusive evidence 
upon a scrutiny, was intended only for provincial and muni
cipal elections, and not for voting on by-laws—and that the list 
itself was not the one to be used for the latter purpose, but, it 
being the list of all and only those entitled to vote at elections, 
the clerk had to make from it the list to he used for the by-law. 
In no other sense is it made final for by-law purposes. But the 
effect for the present case is practically the same. Section 24, 
in clause 2. expressly excepts from the finality of the list “per
sons who, subsequently to the list being certified, are not or have 
not been resident either within the municipality to which the 
list relates, or within the electoral district for which the election 
is held, and who by reason thereof arc, under the provisions of 
the Ontario Election Act, disentitled to vote.” In the Orange
ville case, 20 O.L.R. 476, the learned Chief Justice of the Com
mon Pleas considered that these last words, referring to the 
latter Act, controlled the whole of clause 2, and that, therefore, 
it does not refer to municipal elections. But, with much defer
ence, I think he has not given due weight to the fact that the 
Election Act does not require residence, after the list, in the 
municipality, but only in the electoral district (8 Kdw. VII. 
ch. 3, secs. 19 and 95, and forms 17, 18, 19) ; whereas the Muni
cipal Act (in secs. 86 and 112) does require residence in the 
municipality ; and the reference in clause 2 to the latter would 
lie meaningless if the clause is inapplicable to municipal elec
tions. I am, therefore, of opinion that clause 2, as far as the 
word “relates,” must in this case be applied.

Even assuming that to be so, the Divisional Court considered 
that the votes of the 4 tenants referred to could not be struck 
off, as they had not changed their status, and the list was con-
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elusive that they were resident tenants. It lias not been con
tended that the fifth should not lie struck off if the list is not 
final. The result would he that he who was longer a resident 
would be in a worse position than those who had severed their 
connection with the municipality long before, and who in fact 
were wrongfully on the list, while he was rightfully on it. 1 
find nothing in the statute to force us to such a conclusion. The Scrvtixt. 
words are, plainly, “Persons who subsequently to the list being Mtgee J-A. 
certified are not or have not been resident.” It does not say,
“persons who subsequently have become not resident or persons 
who have subsequently ceased to be resident,” but “persons 
who subsequently are not resident.” I confess, with much 
deference to the opinions expressed, that I cannot see any war
rant for adopting any other than the ordinary interpretation, 
or striving for a result so opposed to the policy of the Act 
against non-residents having a voice in the municipality’s 
affairs. Reference has been made in some of the cases to the 
judgment of the learned Chancellor in the Saltflcct case as if 
he had expressed an opinion that a continued non-residence 
would not disqualify; but I do not read it as saying more than 
that subsequently occurring non-residence would disqualify, 
which is evidently all that he meant to deal with. In my opinion, 
the learned County Court Judge rightly held all these 5 votes 
to be invalid.

It is not suggested that there is any means of proving on 
which side they or any of them were cast unless by calling the 
voters themselves to disclose it. If any one or more of them had 
intentionally displayed his ballot after marking it, though he 
might be punished for doing so, I do not see why any one who 
saw it and who was not sworn to secrecy should not be admitted 
to prove, if he could, how it was marked.

In the absence of evidence of that sort, we come to the third 
question. Section 200 of the Consolidated Municipal Act, 1903, 
declares that no person who has voted at an election shall, in 
any legal proceeding to question the election or return, be 
required to state for whom he 1ms voted. Section 351 makes that 
section apply also to voting on by-laws. The provision in sec.
200 goes back to 1874 (38 Viet. ch. 28, sec. 34). Like provision 
was made in 1874, as to provincial elections, by 37 Viet. ch. 5, 
sec. 32 (now 8 Edw. VII. ch. 3, see. Ififi), and as to Dominion 
elections by 37 Viet. ch. 9, sec. 77. Section 200 should be con
strued in the same way as those enactments. Up till 1906, the 
provincial election law was such that if, upon a scrutiny, it was 
found that a person not entitled to vote had deposited a ballot 
paper, it could be traced and inspected hv the Court and re
jected. There was and is no lawful way of doing so in municipal 
or Dominion elections, nor since 1906 in provincial elections.
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Thus it was the declared policy of tile Legislature that, in case 
of necessity, upon a scrutiny there should lie no secrecy for an 
invalid vote. Yet, side by side with that policy, there was this 
broad provision that “no person” who voted should be “re
quired to state how he voted.” It is not even limited by saying 
“no voter.” To some extent, it might be said that the very 
provision for unearthing the ballot would indicate that the 
voter could not he asked what it would shew. In rendering the 
ballot now untraeeable legally in provincial elections, a scrutiny 
1ms not been done away with (see see. 24, already referred to) ; 
and the necessity for evidence of some other sort as to the 
marking of the ballot, is greater; but the wording of the section 
protecting the voter remains the same, and must still have the 
same interpretation. Indeed the change has emphasised the 
policy of secrecy. But the fact that, when the provincial Act 
117 Viet. ch. 5, sec. 32. was enacted, entitling the voter to keep 
silent, the law made other provision for obtaining the evidence, 
is, I think, a reason for giving the Ontario law even a more 
liberal and not a less liberal interpretation in favour of the 
voter than the Dominion law which had the same wording.

The Ontario municipal provision (now see. 200) should have 
the same interpretation as that in the Ontario Election Act. 
Until the ease of the Orangeville by-law, 20 O.L.R. 47f>, the pre
cise question here does not seem to have arisen. There have been 
several eases in which lawful voters were not allowed to be asked 
or to state on oath how they had marked their ballots. In the 
Lincoln Election Cast. 4 A.R. 206, it is pointed out that the 
protection of the statute is around the voter until his vote is 
proved invalid—but it was not absolutely decided that, if in
valid, the protection would be removed. I fully agree with the 
view of Mr. Justice Britton in the present case (25 O.L.R. at p. 
296), that, as a vote may have been given in perfect good 
faith, although it turns out that the right to it did not exist, it 
is important that, unless the law clearly provides otherwise, 
the person honestly casting it should have the benefit of secrecy. 
The opinions given upon the Dominion Act, although referring 
to rated votes, are wide enough in their terms to include those 
turning out to lie invalid ; and, if voters willing to tell how they 
voted are excluded from doing so by the policy of the law, much 
more should those who, as probably in this case, would lie un
willing to do so. I am of opinion that they cannot be asked. 
There is much, however, to lie said in favour of the contrary 
view. In the United States the result of decisions is thus stated 
in 15 Cvc. 424, under “Elections;” “And it would seem that 
the same considerations of publie policy which relieve the voter 
himself from being compelled to testify for whom he voted 
should prevent other proof of that fact. But this protection is
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extended to legal voters only. When it has been established that ONT.
a voter was not a legal elector, any person having requisite y A
knowledge may testify as to the person for whom be voted, and 1912
he may be compelled himself to disclose for whom he voted, un- -----
less he claims the other and different privilege of refusing to \\>sr 
criminate himself. . . . According to the weight of authority Ixibnf. 
the exemption from obligation to disclose the character of his Scrutiny. 
vote can he claimed only by the voter himself. But on the other Magee, j.a. 
hand it 1ms been held that in an election contest voters cannot 
testify at all as to how they voted. Where it does not appear 
from direct testimony for what candidate an unqualified voter 
voted, the fact may he shewn by circumstantial evidence.”

The fourth question is one which might arise upon any 
Dominion, provincial, or municipal election, as well as upon any 
by-law. It is not certain and cannot be made certain how any 
of the 5 illegal votes were cast. They may have been in favour 
of the by-law. If so, it would only have 137 supporters, and 
therefore not the requisite three-fifths. If any one of the 5 
voted against it. then it would certainly have 138 against a 
possible 91, which would be sufficient. On the affidavits then* 
is every probability that at least two. who were well known 
opponents, voted against it, hut probability is not enough. The 
question turns upon the issue involved.

In the Lincoln ease, 4 A.R. 206, at p. 212. the Court said:
“The solution of this question seems to follow from a con
sideration of the issue raised. The respondent has been re
turned as duly elected. The petitioner, in claiming the sent 
for Mr. Xeelon” (the unsuccessful candidate), “undertakes to 
prove that he received the majority of legal votes. That pro
position he is hound to establish affirmatively. Where it is 
sought to diminish the majority of the respondent” (Mr.
Itykert, who hud lieen returned as elected) “by a vote, two 
things must lx* proved: firstly, that the voter had no vote: 
and secondly, that he assumed to vote for the respondent. In 
the case put, the second is incapable of pi-oof, and the peti
tioner therefore fails to prove that the vote was cast for Rykert 
and not for Xeelon.” Similarly in the United States the result 
of the authorities is thus stated in 15 Cyc. 416: “In a statutory 
contest at the suit of a defeated candidate, the certificate of 
the board of canvassers is prima facie evidence of the result, 
and the contestant, whatever may lie his ground of complaint, 
has the burden of establishing it. Where the validity of the re
turns is not attacked on the ground of fraud, it is not enough 
to shew that illegal votes were cast; it must be shewn that a 
sufficient number of such votes were cast for the successful 
candidate to change the result.”

If the scrutiny could he looked upon as an appeal from the 
clerk’s certificate that the by-law was carried, and as an affirma-
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the by-law to shew that the clerk’s return was wrong ; and, fail
ing affirmative proof of it by shewing that all 5 persons voted 
for the by-law, the clerk’s return of 141 against 92 would stand, 
except as amended by the Judge by the addition of the one im
properly rejected ballot.

But the scrutiny cannot, I think, be so looked upon. The 
question is not the same as the question between two candidates, 
where each asserts that he has been elected, and not merely 
that the other has not been elected. The scrutiny may be asked 
for by any elector, and he need not even have voted. He has 
only to shew to the Judge reasonable grounds for a scrutiny, 
and does not need to assert that a different result should be 
arrived at. He simply asks a more certain result. It might be 
that mistakes in one polling subdivision would be offset by 
those in another, the ultimate result being the same. He might 
he a supporter of the by-law who believed that a greater major
ity should be declared. In such a case, he should not he deemed 
to be asserting that the bad votes were cast against the hv-law, 
and, because he failed in proving it, meet the result that they 
should be assumed not to have been against it. The petitioner 
for a scrutiny does not, I think, raise any issue other than the 
original one—whether or not three-fifths of the legal voters 
have decided for the by-law—although he does render himself 
liable to costs.

Such a petitioner is not in the same position as one making 
an application to quash a by-law. It might well be that the 
onus would be upon the latter to shew that the by-law was 
defeated; and, if he failed in affirmative proof, the by-law 
would stand. Whatever the result would be upon such an appli
cation to (plash, upon a scrutiny under sec. 369 the whole ques
tion is open, and the Judge is not to inquire merely as to the 
allegations made in the petition to justify the scrutiny ; but, 
having been satisfied that there was reasonable ground for one, 
he is, under sec. 371, to determine, not the truth of those allega
tions, nor the truth of the clerk’s return, but “whether the 
majority of the votes given is for or against the by-law”—that 
is, the necessary majority of legal votes—and he is to certify 
the result to the council. The Judge can arrive at the result 
only upon the evidence before him, which is here that five per
sons voted who should not have done so, and they may or may 
not all have voted for the by-law ; and, therefore, he cannot 
say that it has been carried.

In my opinion, therefore, the prohibition should not have 
been granted, and the appeal should be allowed without costs.



4 D.L.R.I He West Lobne Scrutiny. 887

I regret to have to come to this conclusion in this case, be
cause there is every reason to believe that the by-law was law
fully carried; but it rests with the Legislature to say whether 
it will permit evidence as to the way in which illegal voters 
marked their ballots. The result of the present condition of 
the law is, that a man who has no vote may first have his vote 
added to those opposing a by-law, and then deducted from the 
number of those supporting it, and tints count twice as much as 
that of the lawful voter.

Meredith, J.A. (dissenting) :—This ease involves the ques- Meredith, j.a. 
tion whether a scrutiny, under sec. 369 of the Consolidated 
Municipal Act, 1903, is a scrutiny of votes polled, and conse
quently a controverted election trial; or is, as it purports to be, 
a scrutiny of “the ballot papers” only.

The question arose in the case of In re Loral Option Ifif-law 
of the Township of Salt/hit. 16 O.L.R. 293, in which a Judge 
had held that the enactment meant no more than it, in plain 
words, said—“a scrutiny of the ballot papers:” bht. upon an 
appeal to a Divisional Court, that ruling appears to have been 
differed from to some extent, but to just what extent is not 
made very plain. Boyd, C„ dealt with the question in an 
addendum only to his judgment, in which he intimated that the 
case had not been very fully argued. Mabee, J., agreed with 
him, without giving any reasons: but Magee, J., dealt with 
this question at considerable length, and went the full length 
of holding the scrutiny to be an unlimited scrutiny of the votes 
polled.

For several reasons, I am quite unable to agree with him in 
that conclusion.

In the first place, it is in the teeth of the plain and simple 
words of the legislation, “a scrutiny of the ballot papersand 
I decline to attribute to the Legislative Assembly a lack of 
knowledge of the meaning of such words, under any circum
stances; but the more so, because, when a scrutiny of votes 
polled has been so meant, that representative body has found 
no difficulty in providing for it in quite appropriate words: see 
sec. 76 of the Ontario Controverted Elections Act, H.S.O. 1897, 
ch. 13 : the words there employed being, “a scrutiny of the votes 
polled at the election.” It will be found safer, in all cases, to 
attribute to the Legislature as complete a knowledge of plain 
English as that which most of us possess.

In the next place, if this be not a scrutiny of the “papers” 
only, but, in truth, a controverted election trial, then a special 
tribunal is constituted for the trial of such a case, and, accord
ing to the general rule, the finding of such a tribunal is not 
subject to review elsewhere, unless some provision for appeal 
or review is made1 in the legislation, and there is, in this legisla-
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tiou, no swell provision in any shape or form. 1 cannot think that 
any one will seriously contend that the Legislature meant that 
the judgment of a single County Court Judge, upon such a pro
ceeding. should be final and conclusive as to the validity of any 
by-law—money or local option—which may be the subject of the 
voting, the ballot papers of which are to be so scrutinised. On the 
other hand, if such general rule is not to apply—and generally 
the eases seem to have been dealt with as if it did not- -then we 
should have the farce of a costly scrutiny to no binding pur
pose; a costly scrutiny to be gone over anew in any attack 
which might be made upon the by-law in the usual way. So 
that, whichever way it is looked at, it seems hardly possible that 
reasonable men could have desired such an effect. Whilst, if 
the scrutiny be restricted to the ballot papers—in the nature 
of a recount—it would be quite reasonable, and quite in accord 
with the provisions for a speedy recount, which, by legislation, 
is now commonly given after all elections.

Again, t)ie proceedings must be commenced within the usual 
time for beginning recount proceedings, fourteen days after the 
declaration of the result of the poll; whilst the time-limit for 
motions to quash is, generally speaking, not less than a year. 
Preparing for a scrutiny of the votes would ordinarily require 
more time than preparing for attacking the by-law on other 
grounds; and, beside this, no provision is made for notice of 
objections to voters; nor is there anything to indicate, in any 
manner whatever, that the qualifications of voters, specially to 
be objected to, or the qualification of every voter who voted, is 
to be. or may be, inquired into in this hurried fashion; on the 
contrary, the Judge is to proceed upon an “inspection of the 
ballot papersnot an inquiry into the qualification of voters, 
and upon such evidence as he may deem necessary—evidence as 
to ballot papers, not as to qualification of voters, which, upon a 
scrutiny of votes polled, would not be in the mere discretion 
of the Judge, but would be such admissible evidence as the 
parties saw fit to adduce.

And again, the ruling in the 6'altfleet case. [Ift Local Option 
By-law of Salt fit ct township, lb O.L.R. 293] has been frequently 
questioned, so that hitherto the weight of judicial opinion 
greatly preponderates against the view that a scrutiny of ballot 
papers is a scrutiny of the votes polled, involving an inquiry 
into the qualifications of the voters.

And lastly, even if the words be considered of doubtful im
port, is a Court of such extensive jurisdiction, and one of such 
extraordinary power—whether wholly conclusive or wholly in
conclusive, as I have before mentioned—to be created on doubt
ful language?

And, if this is not enough, look at the result: the by-law is 
to be judicially declared to have been defeated at the poll—
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with all the binding eon sequences of such a defeat of a local 0NT
option by-law at the polls—though in truth it may have been, c A
and in all probability was, carried: an injustice arising wholly 1912
from a disregard of the plain words of the legislation ; an un- ----
fortunate attempt to improve upon well-considered legislation. \\>sT
Let the scrutiny be, as the Legislature has plainly said, of the bal- Loilxi
lot papers, and you have certainty, finality, and justice: certainty Scrutiny. 
and finality in the County Court Judge’s scrutiny of the ballot Mm.dlth J A 
papers, and justice from the ordinary courts, with the usual 
rights of appeal, in making the scrutiny of the qualifications 
of voters, and in, in such a case as this, setting aside the by-law 
because of the inconclusive character of the poll; leaving it to 
the contestants to try it over again if they choose to; which is 
the only just consequence of an indecisive election poll or any 
race.

Against all these, and other, reasons for treating the Legisla
ture as if its members knew the meaning of plain words, these 
things have been urged :—

In the first place, it is said that the provision, contained in 
sec. 372* giving to the Judge, upon tlx- scrutiny, the like power 
and authority as those which he has upon the trial of the validity 
of an election, shews that each is really an election trial. But 
there is no warrant for any such contention: the power and 
authority is expressly limited to matters properly “arising upon 
the scrutiny.” It was necessary to confer power and authority 
to enable the Judge to prosecute the inquiry, and, “upon in
specting the ballot papers,” to determine, in a summary man
ner, “whether the majority of the votes given is for or against 
the by-law”, and what shorter or better method could be 
adopted than in saying that, so far as they are applicable to a 
scrutiny of ballot papers, the procedure upon an election trial 
shall he applicable, as this section in effect provides?

Then it is said that the Legislature could not have meant 
a mere recount, because it had, in an earlier section of the Act, 
provided for a recount in municipal elections (sec. 180) : and 
had, by another section (sec. 351), made this section applicable 
to voting on money and local option by-laws. But, in truth, 
that is not so; nor, if it were, would such a consequence neces
sarily follow. Under section 351, sees. 138 to 20fi, except sec.
179, are incorporated with the provisions respecting the poll in

•Section 372, ch. 19, of the Consolidated Municipal Act, 3 Edw. VII.
(Ont.), is as follows:—

372. The Judge shall, on the scrutiny, possess the like powers ami 
authority, as to all matters arising upon the scrutiny, as are possessed 
by him upon a trial of the validity of the election of a member of a muni
cipal council; ami in all cases costs shall lie in the discretion of the Judge, 
as in the case of applications to quash a by-law. or he may apportion tluc 
costs as to him seems just.
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regard to money by-laws ; and local option by-laws are, under 
the local option enactments, put in the same category as money 
by-laws; but those sections are so incorporated only in “so far 
as they are applicable;” and the rule is, that, where a special 
enactment provides for a certain case, the provisions of a gen
eral enactment covering it. also are inapplicable: so that, here, 
it seems to me to be plain that, the provision of sec. 369 specially 
applying to such a by-law, sec. 189 is inapplicable, and so ex
pressly excluded under the plain words of sec. 351. And there 
is abundant reason for that, for money by-laws are by-laws of 
the most important character, and the provisions of sec. 369 
are of a wider and more protective character than those of sec. 
189; the one is a scrutiny of the ballot papers, the other a re
count of the votes only. Upon a scrutiny of the ballot papers 
the question of the validity of each ballot may lie inquired 
into; a thing of no small importance when the corrupt dealing 
with ballot papers, even by sworn election officers, which has lieen 
only too frequently proved in election cases some time ago, is 
borne in mind.

And, lastly, it is said that the Legislature has used, else
where, the words “ballot papers” and “votes” indiscriminately, 
and so may be taken to have meant a scrutiny of the votes 
polled, and a scrutiny of the widest character respecting such 
votes, when it has said only that it shall be a scrutiny of ballot 
papers. Again I challenge both the accuracy of the statement 
and the logic of the conclusion if the statement were true. Sec
tion 189 is again appealed to; but, instead of that section prov
ing indiscrimination, from the beginning to the end of it it shews 
a clear discrimination, knowledge, and expression of the obvious 
difference between votes polled and ballot papers. The Judge 
is to examine the ballot papers and recount the votes recorded 
upon them; and this discrimination is shewn throughout the 
section, with one possible exception, which appears in sub-section 
(6), where the words “recount all the votes or ballot papers” 
are used ; hut even these words shew a discrimination, and would 
be very exact if the word “or” were “and,” because not only 
is it necessary to count the votes but also to count the ballot 
papers, unused and rejected, as well as used and become evidence 
of a vote. If the Legislature knew not the difference between 
a vote and a ballot paper, why use both expressions? The error 
in asserting that the words “ballot paper,” as used in sec. 369, 
mean vote, ought surely to lie evident when it is borne in mind 
that there are unuxrd ballot papers which must bo scrutinised 
and counted, as well as, also, used and spoiled ballot papers, to 
be so dealt with ; as well as any corruptly substituted or corruptly 
marked or remarked ballot papers; for the whole subject of 
ballot papers comes within the scrutiny under sec. 369, though 
not within the recount under sec. 189.



4 D.L.R. | Kk Wert Lornk Scrltinv. 801

I can, therefore, find no excuse for attributing to the Legis
lature want of knowledge of the meaning of the plain and simple 
words “ballot papers;” and I venture to assert that no existing 
enactment gives any sort of excuse for doing so.

If this he so, then the County Court Judge had no power to 
enter upon a scrutiny of the votes in regard to the qualification 
of the voters, and was rightly prohibited from doing so: and it 
is quite immaterial that the grounds upon which the order was 
made were erroneous.

The next question considered by the Divisional Court was, 
whether the voters in question were qualified to vote ; but I am 
at a loss to understand what power there was to deal with such 
a question in prohibition proceedings : if the County Court 
Judge had jurisdiction to enter upon such an inquiry, whether 
he reached a right or a wrong conclusion is surely not a ques
tion that can be dealt with in prohibition ; prohibition is directed 
against an usurpation of jurisdiction only : we must not assume 
the power which would rest only in a court having appellate 
jurisdiction over such proceedings; and, as I have before inti
mated, no appeal is given from the County Court Judge.

But, as a majority of the members of this Court considers 
that there is power here to consider the question, I am bound to 
accept that view and to express my opinion upon it ; and my 
opinion is, that upon this question also the order of the Divi
sional Court was right ; but I would support it also on different 
grounds.

Whether these voters were qualified or not depends upon 
sec. 24 of the Ontario Voters’ Lists Act, 7 Kdw. VII. eh. 4.

The names of all of them appeared as duly qualified voters 
in the certified list of voters referred to in that section, which 
provides that such list shall, upon a scrutiny such as that in 
question, be final and conclusive as to such qualification to vote. 
There can be no doubt, nor is there any dispute, as to that; hut 
it is contended that, under sub-sec. 2 of that section, such per
sons as these voters are taken out of its provisions. The sub
section is in these words ; “2. Persons who, subsequently to the 
list being certified, are not or have not been resident either 
within the municipality to which the list relates, or within the 
electoral district for which the election is held, and who by rea
son thereof are, under (hr provisions of tin Ontario Election 
Act, disentitled to vote:” and, under the section itself, such per
sons are excepted out of its provisions.

But, how is it possible to bring these voters, at a municipal 
poll, within its provisionsÎ As plain as any words in the Eng
lish language can make it, this exception applies only to voters 
at a provincial election; those who. by reason of such non
residence, under the provisions of the Ontario Election Act. are 
disentitled to vote.

ONT.

C. A. 
1012

X Re

Meredith. J.A.



Dominion Law Reports. [4 D.L.R.892

ONT.

C. A. 
1912

Rb 
Wi ~i
I.URXK

Scrutiny.

Meredith, J.A.

It is said that non-residence in a municipality does not dis
entitle under the provisions of the Ontario Election Act, that it 
is enough under it that the residence be within the electoral 
division: hut what has that to do with the question! To say 
that, because this provision cannot be made wholly applicable 
to that which alone the Legislature has said it shall apply, any 
Judge may apply it to something else, to which he may think it 
ought to have been made applicable, but obviously has not, is 
surely legislation, not adjudication. We ought not to forget that 
we are not now legislators, nor even here acting as statute- 
revisers.

Can any one, in reason, say that the sub-section is not limi
ted to those who are disentitled under the Ontario Election Act: 
and can any one in reason say that any of these persons are so 
disentitled? Surely not.

Nor is the sub-section inapplicable to those to whom it is so 
limited. It plainly excepts all those who are disentitled under 
the provisions of the Ontario Election Act ; and it is quite imma
terial whether the disjunctive words “within the municipality’1 
are or are not superfluous or otherwise useless.

It may, or may not be, that the Legislature intended to make 
the sub-section applicable to municipal elections and other muni
cipal polls; but that is quite immaterial here, because it is un
questionably certain that, whatever was intended, that was not 
done.

The provisions of sec. 86 of the Consolidated Municipal Act 
of 1903, regarding a tenant’s residence, are not repugnant in 
any way to those of sec. 24 of the Voters’ Lists Act; if they 
were, they would he equally repugnant in respect of other wants 
of qualification, such, for instance, as to the voter being a 
British subject: the two enactments must be read together, and, 
so read, see. 24 makes the voters’ lists conclusive evidence, upon 
a scrutiny, of qualification in all these respects. The qualifica
tions are all necessary, but the inquiry under the Voters’ Lists 
Act is a conclusive consideration of the question of their exist
ence or absence.

The cases upon this subject have, 1 think, all been rightly 
decided; it is for the Legislature, not the Courts, to cure the 
want of expression including municipal electors in sub-sec. 2, 
if it see fit.

For a like reason, I am obliged to express my opinion upon 
the last question dealt with in the Divisional Court, a question 
which I should hardly have thought arguable: to give effect to 
the order of Middleton, J., in it, would be to refuse to be guided 
by the plain words of legislative enactment, and to fly in the 
face of the whole trend of legislation regarding the secrecy of 
the ballot, without any sort of authority for it.
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I fiml it impossible to understand how it can truly be said 
that a person who lias voted, and whose vote has been counted, 
is not a person who has voted, merely because he may not have 
been a qualified voter. Effect ought to be given to the plain 
meaning of plain language.

The numbered ballot was in force for years in provincial 
elections, not for the purpose of ascertaining how good votes 
were cast, but for finding out how votes proved to have been 
invalid were cast, so that they might be deducted from the 
proper side; but even that was considered such a menace to the 
secrecy of the ballot that it was wiped out of the statute-law 
entirely.

But, if there were not these things against the order made 
in this respect, in the first instance, the cure would seem to 
me to be worse than the disease: one who. having no vote, voted, 
and probably swore “his vote in,” would not be unlikely, when 
obliged to say how he voted, to tell an untruth about it; and so 
the double wrong would most likely be done; the bad vote would 
remain on the side for which it was cast, and a good one be 
taken from the opposite side. It would be absolutely impossible 
to trace the ballot, and highly impossible that any one but the 
voter would be able to give any testimony as to the way in 
which he actually voted.

Beside all this, shewing how one man, or several men, voted, 
may, in some cases, shew how others voted, and absolute secrecy 
seems to be needful to give the required feeling of absolute 
security ; and nothing should be done to throw doubt upon the ab
solute secrecy of the ballot, where voting by ballot is in force. To 
compel any one to disclose his vote, or rather to answer upon oath 
any question as to how he voted, would in another way lead 
to the disclosure sometimes of the votes of qualified voters, for 
Judges are not infallible; qualified voters may erroneously be 
held to be unqualified; and doubt would, in any case, be thrown 
upon that essential of the ballot system, a feeling of absolute 
security in absolute secrecy.

I would dismiss the appeal.
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M A CL A ren, J.A., also dissented, agreeing with the opinion of Mirier™, j.a. 
Meredith, J.A.

Appeal allowed; Maclaren and 
Meredith, J.A., dissenting.



8U4 Dominion Law Reports. 14 D.L.R.

QUE. BAILLARGEON v. ST. GEORGE’S.

K. B. 
1912

(Juchtr Court of liinn’s Bench (Appeal Side), Arehambranlt, C.J., 
Tnnholme, I .avera ne, Crons ami Carroll, ,1.1. June 1.1. 1912.

1. Aim'Kal (8 VII M3—541)—Mistake or judob warrantixo reversal.
A juilgmeiit of a trial Judge will Ik* revered on u «| lient ion of fact 

only when it is evident that lie made a mistake, and where the evid
ence. as a whole, does not sustain his decision.

2. Xkolkhm k (BID—70)—-Duty of drivkr on iiiohway—Pedestrians.
It is the duty of a driver of a vehicle on a public street to exer

cise prudence and care in order to avoid injuring pedestrians.
3. Master and servant (8 II A 2—291 )—Reckless mrivinu ok employee

—Liability or kmi*i.oyfr.
A master is answerable in damages for the act of a driver in his 

employ who. while driving a waggon on car tracks just ahead of a 
street car. turned out for it at a street intersection, where many 
people were standing in the roadway waiting to Ismrd the car. shouted 
for them to get out of his way. and drove through the crowd in such a 
reckless manner as to strike the plaintiff, a person attempting to 
Isiard the car. which was then opposite the waggon, and knock him 
down, so that the car ran over and erushed his foot.

Statement Appeal on inscription in review hv the defendant from the 
judgment at trial in favour of plaintiff in an action for damages 
for negligent driving.

.1. Thrherge, for respondent.

Archamheault,
<XJ.

The judgment of the Court was delivered by
Archamheault, C.J.:—In this case the respondent was 

awarded by the Superior Court the sum of $2,.'>00 for damages 
suffered under the following circumstances :—

On September 18th, 1910, a Saturday, at about a quarter to 
one in the afternoon, the respondent was about to board a car 
at tbe corner of St. Denis and St. Catherine streets, when he 
tell under the ear and had his right loot crushed : as a result 
he was obliged to get his foot amputated.

The m < that the accident was due to the
fault of one *s employees, hence the action.

The question to be decided is exclusively one of facts. I am 
of opinion that we should reverse a judgment on a question of 
fact only when it is evident that the trial Judge has made a 
mistake, and when the evidence taken as a whole cannot sustain 
such a decision. In the present case I < arrive at such a
conclusion.

The evidence is, no doubt, contradictory as to certain de
tails. But the evidence reviewed as a whole establishes quite 
Biifliciently that the accident met with by respondent was due

5

8834 8801
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to the fault of one of the appellant’s employees whilst in the 
discharge of his duties.

This employee, a carter by the name of Achille Forget, was 
driving an express of the appellant, lie was going up St. Denis 
street on the ear tracks, just a few feet ahead of a car. As he 
neared St. Catherine street, wishing to leave the tracks clear, ho 
pulled towards the right, next to the stopping place of the cars.

There was a large crowd waiting there to get on the car. 
The witnesses do not agree as to the number of persons who were 
there at the time. Some sav fifteen, some twenty, others fifty, 
and one witness said seventy-five. To those who know this local
ity this last witness is probably nearest to the truth. For it was 
a Saturday, as I have said, about a quarter to one, and we know 
what large erowds are to be found at the corner of St. Denis and 
St. Catherine, at meal hours, to take the cars going up St. Denis. 
In any event this point is of little importance. It is absolutely 
certain that many persons were stationed near Laval ldiversity 
at the time of the accident.

QUE.

K. B. 
1012

Baillaboeon

St. Geokuk'b.

Archambeault.
C.J.

Forget, then, wishing to leave the tracks clear for the ear 
coming behind following him, pulled to the right towards the 
people who were waiting for the car.

Instead of stopping and waiting until the people had boarded 
the ear, he shouted at them to get out of the way. and continued 
on his way, thus compelling the crowd to push precipitately to 
the sidewalk on pain of being run over. By this time the ear 
had come up to him, and between the ear and the sidewalk 
there was a distance of only nine and a half feet.

At the same moment the respondent had got off a St. Cath
erine street ear going east and went towards the St. Denis ear to 
board it. The appellant’s vehicle continued going up St. Denis 
street between the ear and the waiting throng. The respondent 
tried to get in the car and the hind wheel of the appellant’s 
vehicle struck him, or struck another pedestrian between tin* 
waggon and him. and pushed the former against him, the re
spondent. Anyway, this made the respondent fall and his right 
foot was crushed by one of the car wheels.

The witnesses contradict one another as to whether the horse 
was 1 icing driven rapidly or whether it was going slowly. This 
fact is of no importance. It might determine perhaps the degree 
of the driver’s fault ; but in Isith eases the fault is there.

I really for the life of me do not know where cabmen and 
carters, and I might add automobile drivers, find the rule of law 
which makes of them the absolute masters of our streets.

They seem to think that they can drive along without any 
prudence, without taking the least precaution, and that pedes
trians have the right to make use of the sidewalk only.
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I hope that the judgment in this ease will he » lesson and a 
warning to them.

A earter, a cabman, an automobile driver, a cyclist, is. like 
every other person, responsible for the damage caused by his net, 
his imprudence, his neglect or his want of skill. They have no 
right to run over people in the streets or to damage other people’s 
property.

Not only are they responsible at civil law. hut criminal pro
ceedings may also lie against him. Art. 283 of the Criminal 
Code declares that every one is guilty of an indictable offence 
and liable to two years’ imprisonment who, having the charge of 
any carriage or vehicle, by wanton or furious driving, or racing 
nr other wilful misconduct, or by wilful neglect, does or causes to 
he done any bodily harm to any person.

It has too often happened that Serious injuries, and even 
loss of life, have resulted from such nvklessness or imprudence. 
And the guilty ones, or those who are civilly responsible for 
their wrongdoing, come with hod grace to complain before us of 
the judgments condemning them to indemnify their victims of 
the damages suffered.

At any rate, I am very glad of the ft unity to express my 
opinion on this question and to assure the victims of such crim
inal e t that they may rely on I wing afforded ample protec
tion hv the Courts.

Jmlgmcnt confimini.

8
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Payment by magistrate—Condition precedent to order for pro
tection ......................................................................................................  210

Pleas submitting rights to Costs against unsuccessful plaintiff.. 25

Powers of taxing oflicer—Cross-examination .................................... 399

Right of advocate to sue on bond given as security for costs—Que
bec practice ............................................................................................. 102

Seale of costs—Solicitor and client—Limitation ...........................  737

Scale of costs—Verdict for nominal sum—Rules of Court .......... 168

Security for costs—Dismissal of application—Assets within jur
isdiction .......................  369

Security for costs—Foreign corporation as plaintiff—Registration 
in Province ............................................................................................  527

Solicitor's lien for—Settlement of judgment by parties.............. 213

I'ntrue and uncalled for defences—Awarding against successful 
party ........................................................................................................  4°0

Where success divided—Part of action dismissed .............................. 290

OOl'RTS—
Action against insurance company—Head office in different pro- 
vince—B.C. Companies Act. R.8.B.C. 1911, eh. 53, sec. 67................ 154

Inherent powers—Jurisdiction to fix delays on the sale of a move- 
able right- Right of mining—Time limit ..................................... 614
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COU RTS—con t in ued.
Jurisdiction over corporations—Internal management.................... 306

Jurisdiction of Supreme Court, Alberta, to vary referee's finding 
as to damages........................................................................................... 376

Jurisdiction of Surrogate Court as to infants—Payment into 
Court—1 Geo. V. (Ont.) ch. 26, sec. 36, sub-sec. 2............................ 589

Jurisdiction of the Surrogate Court—Statutory powers ................ 589

Right of vendor to forfeit contract—Breach—Vacation of registre-

Stare decisis—Conclusiveness of judgment ....................................  701

Transfer of cause from Surrogate Court to High Court—R.S.O. 1897.
ch. DU, M-r. M ............   ISO

COVENANTS AND CONDITIONS—
Mortgage—Payment after action ........................................................ 301

CRIMINAL LAW—
Appeal from summary trial—Bail pending appeal—Re-arrest on 
affirmance of conviction ....................................................................... 660

Consent of Judge to prefer indictment—('rim. Code 1906, sec. 871,
873 ............................................................................................................ 356

Habeas corpus—When proper remedy ..................................*............ 317

Joinder of separate olienees—Evidence relevant io some only— 
Summary conviction ............................................................................. 210

Jury—Absence of election—Right to trial by Judge without a jury 356

Offence committed in one province—Accused to account for sub
ject-matter of theft in another province ............................................ 651

Prior conviction of another person for same offence—Keeping dis
orderly house ........................................................................................... 356

Procedure—Determining sanity of accused—Remand in absence of 
accused—Can. Crira. Code 1906, sec. 722, sub-sec. 4.......................... 317

Theft—Failure to account for rai* "ay fare paid conductor............ 650

CRIMINAL LIBEL—

Leave of Court to prefer indictment .................................................  443

DAMAGES—
Breach of contract of employment—“At the rate of" a fixed sum 
per annum ............................................................................................... 491

Breech of contract to supply team—Use by lessor under terms of
..........................................................................432

Breach of covenant for maintenance—Future damages .................. 255

Breach of guaranty—Failure of vendor to install engine—Delay 
in operating mill ................................................................................... 600
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DAMAGES—continued.
Breach of warranty—Sale of stallion—Measure of compensation.. 409

Compensation for land taken for street—Provisions of city charter 380

Compensation—Permanent injuries ...................................................  134

Compensation—Permanent injuries—Instance of amount .............. 143

Continuing breach of contract to supply natural gas .................... 003

Contract for sale of manufactured article—Cancellation by buyer 
before time for shipping ....................................................................... 442

Death of plaintiffs son—Power of appellate Court to assess dam
ages ..........................................................................................................  057

Illegal detention—Seizure of wrong goods under lien note.............. 388

Injuries from being struck by automobile—Increasing damages on 
appeal—Instance of amount ................................................................ 024

Liquidated damages—Building contract—Delay in completion .. 431 

Liquidated damages—Delay in completing contract—Extras .. . 82/

Maker of lien note—Treble damages—Costs and expenses of seizure 
R.S.8. (1909) ch. 51 ............................................................................. 499

Measure of compensation—Breach of lessor's covenant—Furnish
ing horse to work demised premises .................................................  432

Measure of compensation—Breach of promise of marriage—Ab
sence of anxiety or suffering .............................................................. 309

Measure of compensation—Eminent domain—Establishment of 
highway ..................................................................................................   379

Measure of compensation—General damages—Substantial damages 380

Measure of compensation—Injury to buildings ..............................  197

Measure of compensation—Negligence in placing a window.........  80S

Measure of compensation—Permanent injury to eyes—Instance 
of amount ...............................................................................................  857

Measure of compensation—Substantial damages—Taking land for
public street.............................................................................................  381
Measure of compensation—Wilful and deliberate trespass—Cutting
and removing timber ............................................................................ 718

Measure of compensation—Wrongful eviction ................................ 432
Punitive damages for wrongful eviction—Avoidance of loss by ex
ercise of diligence .................................................................................... 432

DEATH—
Damages for death of plaintiff's son—Assessment of damages... 037 

Non resident alien—Death resulting from injuries arising out of 
course of employment—B.C. Workmen's Compensation Act, 1902. 253
Who liable for causing—Employer—Negligence of fellow-employee 200
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DEEDS—
Consideration—Maintenance of grantor.............................................. 255

Construction—Mining rights—Fixed and determinate price— 
Absence of restriction ns to time and duration................................ (114

Construction—“from now on and forever"........................................ 014

Direction for payment to third person not a party to the deed
—Revocation before acceptance by grantor......................................  144

Settlement on memliers of “family"—Construction........................ 804

DEFAMATION—
See Libel and Slandeb.

DEFINITIONS—
Meaning of “unpatented lands"—Municipal Assessment Act
(Man.) sec. 31 ........................................................................................ 435

Meaning of word "family” in deed of settlement ............................  804

DESCENT AND DISTRIBUTION—
Wills—Decease of legatee prior to testator ..................................... 020

DESERTION—
Sec Divorce and Separation.

DISCOVERY AND INSPECTION—
Examination of salesman—Commission Officer—Alberta Rule 201. 450 

Examination of witness—Motion for injunction—Limits of exam
ination ..................................  306

Jurisdiction of taxing officer—Cross-examination of party—Affi
davit of disbursements ......................................................................... 390

DISORDERLY HOUSES—
What are—Dad reputation—Conviction by magistrate .................  087

DISORDERLY PERSONS—
Keeper of bawdy house-Indictment—Summary conviction—Crim
inal Code, sec. 230 ..................................................................................  350

DIVORCE AND SEPARATION—
Alimony—Basis of fixing amount—Crounds for granting.............. 250

Alimony—Instances of amount—Salary and income of husband . 250 

DRAINS AND SEWERS—
Liability of municipal corporation where servants negligently 
filled in sewer connection ................................................................... 523

EASEMENTS—
Extent or right—Partition deed—Right to receive air, and the
right to view—C.C. (Que.) arts. 534 and 535................................. 712

Rights and liabilities of servient tenement—Light and air—
Erections—C.C. (Que.), arts. 530 and 637 ........................................  712
Support for building—Extension into another lot—Right of owner 
of lot—Sask. Land Titles Act. R.N.S. 1000. ch. 50, sec. 3............... 455
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EJECTMENT—
Disputed boundary Adverse possession—No paper title.................  274

ELECTION OF REMEDIES—
Sale of lands by guardian—Under valuation—One action to set 
aside sale and for an account—Election .......................................... 238

ELECTIONS—
Failure to give statutory notice of special eviction to fill vacancy 
—Municipal ordinance X.W.T. IMPS. eh. 70, sec. 21.....................097

Scrutiny—Application of Ontario Voters’ Lists Act, 7 Edw. VII. 
ch. 4 ........................  ..................................................... ........................ 871

Scrutiny—Local option by-law—Deduction of illegal votes............ 871

Scrutiny—Local option by-law—Disclosure of vote..................... 870

Scrutiny by County Court Judge—Inquiry into—Name on voters’ 
list ............................................................................................................ 870

Scrutiny Non-resident voting on local option by-law.................... 870

ELECTRIC RAILWAYS—
See Street Railways.

ELECTRICITY—
Bringing in of electricity from outside—Transmission on wire 
erected—Consent of municipality .......................................................  117

Restriction as to importation—Amalgamai ion ................................  H®

Right to import electricity generated outside city—Charter of 
company—Acquiescence of municipality .......................................... 1”

Right of munie pal corporation to purchase plant outside Imund- 
aries...........................................................................................................  5®2

Statutory power given electric company as to use of highway— 
Electric light poles ................................................................................ 11®

EMINENT DOMAIN—
Expropriating land for public street—Appeal.......................................979

Right of municipalities to expropriate electric light and gas works 
—The Municipal Act (Ont.) 1903, 3 Edw. VII. ch. 19 .... 19

EMPLOYER’S LIABILITY—
See Master akd Servant.

ESTOPPEL—
As to modification of terms of contract—Acquiescence—Waiver.. 438

Insurance agent without authority—Waiver of condition as to
occupation—Acceptance of premiums .................................................
Waiver of condition—Receiving payment on account as work pro
gresses—Conditional approval of inspector........................................  707

EVICTION—
Measure of damages for wrongful eviction ....................................... 432
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EVIDENCE-
Acceptance by company of payment of premiums—Onus—Know
ledge of violation of condition ns to occupation ............................. 09

Admissibility of letters without prejudice—When not bonfl fide 
and containing threats ........................................................................... 00

Admissibility of plan or sketch—Negligence—Position of tug and

Admissibility of voluntary statements made against self-interest. 717

Admissions after statutory caution—Preliminary enquiry—Escape 
from custody—Murder ........................................................................... 717

Affidavit of sheriff shewing return of “Nulla Bona”—Necessity of 
producing original writ—Recognized practice ..................................  408

Affidavit proving sale held at time specified in notice of sale........ 408

Burden of proof as to sheriffs sale—Application to confirm.... 408

Burden of proof—Misrepresentation in application for insurance 
—Materiality............................................................................................  444

Circumstances to determine whether business is competitive or not 
—Partnership .......................................................................................... 345

Contract—Parol proof of agency .........................................................  043

Corroboration of one party ns much as the other by the same wit
ness—Sale of shares—Interlineation in one copy............................  335

Criminal Cases—Character—Reputation—Extent of business—Rea
sonable doubt ............................................................................................ 60

Direction to executors—Presumption as to gift—Annuity charged 
on income .................................................................................................  803

Documentary evidence—‘heriff’s return—Right to question on 
interlocutory motion ............................................................................... 408

Expert testimony—Weight ....................................................................  106

Lack of. in fixing responsibility—Liability for starting back fire 327

Land titles—Production of evidence that execution filed on differ
ent date than stated in certificate—Confirmation of sheriff’s sale.. 407

Negotiable instruments—Return by payee of notes to makers— 
Presumption of fraud .............................................................................. 852

Onus—Boundary of highway ..............................................................  585

Onus of proving agent’s authority to find a purchaser was with
drawn .........................................................................................................  257

Onus of proving device a patentable one—Patent granted............... 756

Onus of proving failure of consideration for a promissory note ... 852 

Onus of proving receipt of money other than that accounted for. 22
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E VI DENC’E—con I in urrf.
Opinions of counsel ns to solicitor's conduct—Obtaining money ns 
a retainer .................................................................................................  218

I’arol agreement—New agreement in lieu of former written con
tract .......................................................................................................... <»o

I’arol evidence as to negotiable instruments ..................................  175

Payment as a defence .......................   22

Presumption—Establishing knowledge- -Acquiescence of railway 
company ................................................................................................... 221

Presumption as to fraudulent intent—Voluntary conveyance........ 836

Presumption as to knowledge—Purchaser of land—Concealed foot
ings supporting adjacent building .....................................................  455

Presumption ns to knowledge - Sale of obscene book- Return of 
copies to publisher .................................................................................. 56

Proof of undisclosed agency—Statute of Frauds................................. 043

Purchase by one partner of interest in competing business—Pre
sumption as to consent—Surrounding facts and circumstances... . 345

Statement of injuries immediately following accident—Accident in
surance-physical condition ....................................................  721

Sufficiency of proof in theft—Railway conductor failing to turn 
in cash fare .............................................................................................  650

Testamentary capacity—Statements of testator in his lifetime.. 25

Testimony at a preliminary enquiry for different offence Admissi
bility on trial .........................................  717

Theft by converting fare—Denial of receiving—Effect of deival as 
a refusal to account .................................. ".........................................  650

Weight of evidence in insurance matters—Statements of assured 
following accident- I la I a nee of probability's.....................................  721

What amounts to collusion between architect and contractor—
Final decision Absence of actual measurements ..........................  827

EXAMINATION POR DISCOVERY—
See Discovery and Inspection.

EXECUTION—
Filing in land titles office—Time of going into effect -Priority 
Snsk. Rules of Court ................................. ..............................466.407

EXECUTORS AND ADMINISTRATORS—
Application for advice of Court—Advisability of claiming land ad
versely held—Rule (Ont.) 038 ........................................................... 3

Duty of trustees as to investments—Unproductive securities—De
lay in converting same—Life tenant .................................................  804

58—4 D.L.R.



914 Dominion Law Reports. |4 D.L.R.

EXKCVTORS AND ADMINISTRATORS—continued.
Jurisdiction of Surrogate Court to order administrator to pay in
fant’s money into Court ....................................................................... 580

Payment of succession duty—Mistake of law ................................. 229

Right to mortgage land after conveyance to devisee—Susk. Rules 
of Court 024, secs. 7 and 8..................................................................... 6

EXHIBITION—
Liability of exhibition association—Death of animals exhibited— 
Bailment ...................................................................................................  108

EXPROPRIATION—
Of lands for public purposes, see Emixknt Domain.

FACTORIES—
.Statutory law as to guarding dangerous machinery—Unguarded
machine constructed in factory—Operation while testing...............  147

FATAL ACCIDENTS ACT—
See Death.

FIRE INSURANCE—
See Insurance.

FIRES—
Liability of railway—Fire started on right of way—Breach of Stat
utory duty ................................................................................................ 091

Liability for starting hack tire—Lack of evidence fixing responsi
bility

FORCIBLE ENTRY AND DETAINER—
Illegal detainer—Liability of holder of lien note for..................... 388

FORECLOSURE—
Abandonment of foreclosure proceedings—Consent of mortgagor—
Sale—Setting aaide after lapse of time ............................................ 055

FRAUD AND DECEIT—
Compromise of fictitious claim—Caveat—Overreaching by brother 
—Lack of independent advice—Threats ............................................ 6tl

Evident.1—Negotiable instruments—Return by payee of notes to 
makers—Presumption of fraud ............................................................ 852

Failure to disclose fact of agency—Purchase of land by real es- 
state broker.............................................................................................. 400

Judgment—Fraud in obtaining as a defence on a foreign judgment 
—Absence of proof ................................................................................  727

Recovery of loss by loan company—Fraudulent mis-statements of 
borrower—Agent of company party to fraud...................................... 331

FRAUDULENT CONVEYANCES—
Transaction between parent and child—Void as against creditors— 
Absence of fraud .................................................................................... 836
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FRAUDULENT CONVEYANCES—continued.
Voluntary conveyance—Agreement to support grantor—Inaufll 
ciency of consideration ........................................................................  836

Voluntary conveyance by parent to child—Service rendered by 
child during minority—Consideration ...............................................  836

GAS—
Right of municipality to expropriate gas works Municipal Act,
3 Edw. VII. eh. 1» ........... ..................................................... ip

GASOLINE ENGINE—
Negligence—Liability of seller and manufacturer Defective in
stallation ......................................................................................... Q40

HABEAS CORPUS—
When proper remedy......................................................... 3j-

HIGHWAYS—
lloundary—Onus of establishing existence and location of highway. 585
Duty of driver on highway—Negligence...........................................  8N

Electric light poles—Municipality granting conditional permits to
erect ........................................................................................................... 116

Erection of poles by electric power company -Special legislation 
as to use of highway—13 Viet. (Man.) eh. 36................................ 116

Establishment of—Damages for injury—Eminent domain.............  37»

Municipality granting permit to erect poles—Permits not author- 
ized by by-law.........................................................................................  HP

HOMESTEAD—
Effect of alienation of land on which execution was levied......... 408

HOMICIDE—
Preliminary inquiry—Admission of accused after statutory caution 
— Escape from custody .........................................................................  717

HUSBAND AND WIFE—
(irounds for granting wife alimony ........................................................250
Mortgage of wife’s property Liability of wife—Fraud of husband. .331

ILLITERACY—
Breach of contract—Damages—Purchaser unable to read or write.. 442 

IMMIGRATION—
Aliens--False naturalisai on papers .. ....................................... till

Fraudulently aasisting immigrant to enter Canada ................. till

Jurisdiction of B.C. Court of Appeal as to deportation order—Im
migration Act (Can.) 1010, 0-10 Edw. VII. ch. 27 . .................  701

INCOMPETENT PERSONS—
Procedure—Determining sanity of accused—Can. (’rim. Code, 10(81, 
sec. 722, sub-sec. 4 .................................................................................  317

Wills Testamentary capacity—Delusions 753
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INDEMNITY—
Conditional appearance—Waiver of right to contest jurisdiction.. 214

Fall of water-tank—Faulty construction of supports—Liability of 
sub contractor furnishing ..................................................................... 196

INDICTMENT, INFORMATION AND COMPLAINT—
Consent of Judge to prefer indictment—Criminal Code sec. 239.. 356

Description of offence of selling or exposing for sale obscene book 
—Absence of "knowingly” from information .................................... 56

Indictment for shooting with intent—Conviction for common as
sault ........................................................................................................... 397

Joining separate offences—Evidence relevant to some only............ 210

Leave of Court—Criminal libel ............................................................ 443

Sufliciency of allegation—Following language of the statute.........  662

Sufficiency of allegation—Knowledge—Selling or exposing for sale 
obscene books—Criminal Code ( 1906) sec. 207 .............................. 66

INFANTS—
Custody—Loss of parent's right to—Welfare of infant................... 293

Father's right to the custody—Fit and proper person..................... 250

Jurisdiction of Surrogate Court as to payment into Court of in
fant's money ............................................................................................ 589

Master and servant—Liability of master to infant employee- In
dustrial Establishments Act (Que.) .................................................... 640

INJUNCTIC v—
Abandi nt of Act proposed to be restrained—Illegal sale of land 
by mui lity—Right to costs ........................................................... 173

Interim injunction—Novel and difficult question ............................. 366

Sufliciency of affidavit used on motion for—Sworn day previous 
to issuing of summons ......................................................................... 483

INSOLVENCY—
Deed of insolvent debtor directing payment to creditor Non-ac
ceptance by creditor—Preference ........................................................ 144

Preference—Direction for payment to creditor—Deed of sale Non- 
acceptance by creditor—Quebec practice ............................................ 144

Vendor insolvent—Rescission of contract by default of vendor— 
Lien of vendee for purchase money paid ............................................ 641

INSTRUCTION TO JURY—
See Appkai. ; Trial.

INSURANCE—
Builder's risk—"In course of construction"—Suspension of work
—Liability of insurance company ..................................................... 465

Change of beneficiary —Capacity to make—Necessity of supplying 
independent legal advice .................................................  39
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INSU RANG E—eon tinned.
Change of beneficiary—Gift inter vivo» ........................................... 3»

Change of beneficiary—Mutual insurance association—2 Geo. V'. 
eh. 33, see. 170 .......................................................................................  170

i oust met ion of contract of insurance—Renewal receipt—New 
agreement ................................................................................................. 721

Declaration in application for Insurance of truth of statements— 
Warranties—Absence of intentional mis statements  296

Disclosure of being under physician's care—Absence of inten
tional concealment .................................................................................. 205

Effect of provision exempting insurer from liability Warranty 
by insured—Materiality of misrepresentation...................   445

Foreign corporation—Right to sue or la* sued ................................ 154

Good faith of insured—Overstatement of age within limit......... 444

Notice of loss—Rejection for misrepresentation in application— 
Waiver of irregularity in notice of loss ........................................... 444

Occupation as railway employee Avoidance of policy .. 91)

Proofs of loss—Rejection for misrepresentation - Waiver of con
dition ................................................................................................... 444

Reasonableness of condition as to occupation as railway employee 99

Renewal receipt—Incorporation of terms of renewed policy- Refer
ence by number—Ontario Insurance Act, 1897, ch. 203................... 721

Representation as to health—Reference to insured'» physician—
—Innocent mis-statement ....................................................................  295

Status of insured in respect to beneficiary....................................... 39

Time in which proof* of loss must lie delivered ... ........... 444

Value of subject of insurance—Misrepresentation ....................... 444

Waiver of condition as to occupancy—Acceptance of premium*— 
Estoppel ...............    99

INTEREST -
Excessive intercet—Attachment of promissory note on claim to 
reduce the amount—Money lenders' Act, R.S.C. 1906, ch. 122 711

INTOXICATING LIQUORS—
Jurisdiction of Ontario Legislature Regulation of sale «02

Unlawful sales—Trial of offender—Three Informations- Hearing 
evidence at one time ................................ ....................................2III

JOINDER—
Of causes of action, see ACTIOS.
Of parties, see PATTIES.



918 Dominion Law Rworth. |4 D.L.R.

JUDAMENT
Damages for breach of agreement I‘art consideration of deed 
Lien on land ................................................................................................255

Fraud in obtaining ns a defence on a foreign jtidgmenl Absence 
of proof................................  727

Lien of vendee for purchase money paid Contract rescinded by 
default of vendor—Insolvency of vendor...........................................  (141

lien judicata—Joint agreement—Judgment at to one party—Sub- 
Hetpicnt action against the other............................................................316

Right to remit trial after judgment perfected Assessment of dam-

Summary judgment—Liquidated demand............................................ 431

JUDICIAL DISCRETION
Appeal—Discretionary order as to costs ............. 370

Costs Discretion of Court in giving or refus ng...........................707

Costs- Refusing la ml lord costs in action for wrongful ejectment . 432 

JURISDICTION—
Of Courts, see Cot'KTH.

JURY—
Absence »f election Right to trial by Judge without a jury . 350

Right to trial by jury Time for election Effect of III ng special 
plea ..................... ........................................................ . . 233

Trial—Negligence of railway (Questions for jury 7HO

When right to elect trial without a jury exists............. . . 350

JUSTICE or THE PEACE—
Exemption from liability Explanat on of conduct—Order for pro
tection ...................................................................................................... 210

LABOUR ORGANIZATION—
Unincorporated body using trade label—Unfair competition. 300

LANDLORD AND TENANT—
Liability of tenant for rent after eviction 432

Measure of damages Breach of lessor's <<ovcnant............................ 4."12

Measure of damages—Wrongful eviction 432

Rent Part of crops Delivery otherwise than stipulated in lease.. 432

Rights of parties on termination as to improvements—Construc
tion of lease- Renewal ......................................................................... 784

LAND TITLES
Caveat Filing land in land titles office—Priority.........................400
Caveats Priority of execution- Agreement to purchase subse
quent to tiling execution .................   407
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LAND Tl ILES—mill in uni.
C'aveats Registration in respect of a void contract—Vacation of 
the registration............................................................................. ... 70(1

Certificate—“Interests" ami claim*.................................... 414

Effect of a transfer under Alberta I .a ml Titles Act tî Kdw. VII. 
(Alta.) vli. 24 ............................................................................. 801

Manitoba Real Property Act—Caveat—Certificate of title subject 
to caveat....................   414

Production of evidence—Execution filed on different date than 
stated in certificate ................................................................................ 407

Reference in certificate to recorded plan Incorporation into the 
description ............................................................................................. 821

R ght* of transferee on receiving notice of sale of property after 
execution and delivery to him of transfer .  KOI

Torrens system - Caveats—Kllect of registration—0 Kdw. VII. 
(Alta.) ch. 24. sec. »7 801

Torrens system—Effect of notice or absence of notice of any out
standing interest—0 Kdw. VII. (Alta.) eh. 24, see. |:I5 801

Torrens system—Transfer executed in blank—Alls-rta I «and Titles
Mil

LKCACY—
Nee Wiij.s,

LEGISLATIVE (ONT.)—
.lurisdiction as to regulation of sales of intoxicating liquors—Com
pelling disclosure of nime of party from whom liquor was pur
chased ............... .. ................. .............. 002

LEVY AND SEIZURE—
Opposition to writ of execution prior to seizure . 008

Right to annul—When opposition lies..................... 008

Rights and liabilities of purchaser at sheriff's sale Evidence that 
sale held at time specified in notice .... 408

Sufficiency of sheriff's return—"Nulla Honfi"— Kask. Rule .108 407

LIBEL AND SLANDER—
Materiality of publication—Procurement by plaintiff of publication 507

Privileged communications—Word* used by witness in il pro
ceeding»—Abuse of privilege—t'.V. (Que.) see. 105.1 075

Privileged occasion—Reckless statements—Qualified privilege in 
slander .....................................................................................................  507

Procuring utterance of .dander—What constitute* ation. 607

Repetition of slanderous statement to person sent by plaintiff to 
procure evidence thereof—Publication and privilcjp* 572

5

1
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LIEN—
General li«*n for balance owing—Possession of pro|>erty............. 82

Miner's lien for laliour for cutting and sawing logs—Knforreinent 
of...................................................................................... ............... 477

Miner's lien for work performed—Liability of claims—Interests 
bound ......................................................................................... 47(1

Of vendee for purchase money paid—Appeal of vendor—Rescission 
of contract......... .................................................................................. 041

LIEN NOTE—
Assignment of—Right of payee to bring action on....................... 408

Assignment of—Security to bank—Hank Act. R.S.V. 1000, eh. 20 .'188

Notice of sale—Necessity of (tersonal services of maker.................  400

Retention of expenses on a re-sale—Fair and reasonable............. 408

Right of vendor to fill in blank left for his name...........................  400

Terms of sale—Omission of vendor's name.............................................400

LIFE INSURANCE—
See iNHl'RANCK.

LIGHT AND AIR—
Easement—Rights under partition deed ................................................ 712

LIGHT AND POWER—
See Elkctbicity.

LIQUIDATED DEMAND—
Summary judgment .....................................................................  4.11

LIQUIDATION—
Of company, see < ohcohatioxh and Companies.

LIQUOR LICENSE—
See Intoxicating Lierons.

LIS PENDENS--
Land Titles Act—Caveat .........................................................................414

LOCAL OPTION—
Offences, see Intoxicating LhjI'ora.

Voting upon, see Elections.

LOGS AND LOGGING—
Miner's lien for cutting and sawing—Sale of lumlwr by owner 
without knowledge—Miners' Ordinance Act, Y.T................. .. 477

Moving boom of logs—Towage—Liability..................... ... 8

Wholesale dealer in lumber—Security under Hank Act- Assign 
ment of building contract .................................................................... 01
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LUMBER—
See Loos and l>fO(il.N(i.

MANDAMUS—
Registry of a transfer of shares....................................................... 193

When it may issue—To schoyl nllieers—Establishment of continua
tion school ....................................................................................... 94-

MARRIAOK—
Failure—Statutory registration—Liability for penalties .......... 220

MASTER AND SERVANT—
Contributory négligents*—Absence of luthier from end of foreign 
railway ear—Statutory condition ..................... ...................... 7so

Contributory negligence—Coupling cars............................................... 799

Corporations and companies—Compensation of directors—Work 
and labour............................................. . 794

Employee of the crown—Payment out of fees up to fixed annual 
amount—Discharge of employee—Mode of computing compensation. 491

Existence of relationship of master and servant—Workmen's Com
pensation Act, Quebec ...................................................................... 940

For what acts of su|M*rintendent master is liable—Workmen's 
Compensation for injuries Act, R.S.O. 1897, eh. ItiO......................857

Injuries to infant employee—Industrial Establishments Act (Que
bec)—C.C. (Quebec) art. 1053 ...............................................................940

Liability for (tersonal injuries to workman—Quantum of dam- 
««**» •• ....................................... ........................ 143

Liability of master—Assumption of risk by servant—Failure to 
complain .......................................................... .... ... 134

Liability of master—Injuries sustained while not |ierforming duty 
and not in master’s interest—B.C. Workmen's Coni|ien*ution Act.. HtJU

Liability of master to minor—Temporary work—Failure of mas
ter to warn................................................................................................ 844

Liability of master—Trench digging- -Failure to shore up sides.. 857

Liability of master—Unguarded machine product of works—Test
ing ami inspecting—B.C. Factories Act (1911) oh. 8, sec. 32. . 147

Liability of municipal corporation for damages—Servant negli
gently tilling in sewer connection   523

Liability of railway company—Contributory negligence of ser
vant—Coupling cars ............................................................................ 789

Master's duty ns to walls—What risks assumed—Volenti non fit 
injuria ...........  134

Meaning of “superintendence"—R.S.U. 1897 (Ont.) ch. 180, sec.
2, sub sec. 1-43-44 Viet. ch. 42 (Eng.) sec. 8.................................  259
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MASTER AND SERVANT—continued.
Negligent*» of superintendent—Furtherance of common object—Dif
ferent departments—Workmen's compensation for Injuries Act, 
R.8.O. 1897, ch. 160 .......................................................................... 857

Non-resident alien—Liability for employee's death—HA'. Work
men's Compensation Act, 1902 ............................................................. 253

Reckless driving of employee—Liability of employer....................... 894

Statutory duty—(iuarding of mill machinery—Servant’s assump
tion of risk .............................................................................................. 147

“Superintendence’’—R.S.U. 1897, ch. 100, see. 3, sub-sec. 2...........  259

Superintendent ns fellow-servant—R.8.O. 1897 (Ont.) ch. 160, 
sec. 3, sub-sec. 2 .................................................................................... 259

Testing new machine—Vnguarded saws—Knowledge of servant— 
Bringing to attention of foreman—H.C. Employers’ Liability Act. 147

MAXIMS-
“Contra bonos mores’* ............................................................................  736

“De bonis asportavit" ........................................................................... 401

“Désignâtiones personae” ..............................................  188

“Ejusdem generis”.................................................................................... 338

“Examen severe et quantum valent”...................................................  208

“Expressio unius exclusio alterius” .................................................... 449

“Expressu *i facit cessare taciturn” ..................................................... 832

“In invitum” ............................................................................................. 18

“Lex ne mi tie m cogit ad inutilia” ..........................................................  520

“Malum in se” ...................................................................................... 707

“Malum prohibitum” .............................................................................. 707

“Mutatis mutandis” ...............................................................................  287

“Nemo bis vexari debet” ........................................................................ 630

“Totidem verbis et literis” .................................................................... 285

“Ut res magis valent quam percat” ....................................178, 187, 191

“Vigilantibus non dormientibus” ...................................................... 175

“Volenti non fit injuria”.............................140, 141. 142, 147, 149, 575

MINES—
Enforcement of miners’ lien—Procedure as to mortgages under 
Miners’ Lien Ordinance, Y.T.................................................................. 477

For what work lien attaches—Cooking—Miners’ Lien Ordinance,
Y.T................................................................................................................  477

Miners’ lien for labour—Sufficiency of lien—Compliance with stat
utory requirements ...................................................   477



4 D.L.R. j Index. !>2:i

MIN ES—row I i n uni.
Miners' lien for labour—Sufficiency «if notice—Wrongful descrip
tion of owners and their interests.................................................... .. 477

Miner's lien for wages—Interests bound—Non-service of original 
ing summons...................................................................... . 470

Miners' lien for wages—Sufficiency of statement of amount due 
in lien ......................................... ............ ..............477

Miner's lien for work performed—Liability of mining claims— 
Miners' Lien Ordinance, Y.T. ............. ......................... 470

Miners' Liens—Priorities—Mortgagee—Miners' Lien Ordinance,
Y.T............................................................................................................ 477

Natural gas—Construction of contract to furnish ............. 003

Priorities—Mortgagee in possession—Liability to lienholders— 
Undivided one half ................................................................................ 478

Procedure—Personal judgment for amount of lien 478

Sale of right to take away and remove mineral—Immoveable right. 014

Sufficiency of description of mining claims—Miners' Lien Ordin
ance, Y.T.................................................................. 477

What must lie considered to ascertain whether sale is of a mine 
or a right to mine.............................................   014

MINING—
Sale of mining claims—Sjiecified amount of ore to lie mined— 
Payment of royalty ...............................................................................  104

MISDIRECTION—
See Aiteal ; Cil minai, law ; Trial.

MISREPRESENTATION—
Application for insurance—Notice of loss—Waiver of irregularity
in notice .......................................................................... ......... ............. 444

Application for insurance—Proofs of loss—Waiver of conditions. 444 

Insurance policy—Exemption from liability—Materiality ............ 443

Statement as to solvency of endorser of lien note—Conditional sale 
—Re taking possession..........................................................................400

MISTAKE—
Recovery of money from Crown—Mistake of law 229

Recovery of money voluntarily paid—Mistake of fact................... 229

Recovery of succession duty paid under mistake of fact—Recovery 
back—Death of annuitant—7 Edw. VII. ch. 10, sec. 11 ( 1 ).......... 229

MORTGAGE—
Covenant as beneficial owner—Quiet possession on default—10 
Edw. VII. ch. 51, sec. 6, sub-sec. (a) (IV)........................................ 301
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MORTGAGE—continued.
Devise of land subject to mortgage—Liability of devisee 0

Effect of proceedings to set aside voluntary conveyance—Sub
stitution of new mortgage by grantee ................. ....................836

Enforcement on default—Special covenants—Payments of interest 
in arrears after action brought .... ...........................................301

Right of second mortgagee to surplus on sale by first mortgage 303 

Sale—Consent of mortgagor to abandonment of foreclosure proceed
ings—Setting aside after lapse of time.............................................055

MOTIONS AND ORDERS—
Affidavits read pursuant to leave—Necessity of filing prior to ser
vice of notice of motion ........................................................................  407
Affidavits sworn before summons issued—Use on motion for injunc
tion—Condition ......................................................................................  483
Application to confirm sheriff’s sale—Mis-statement in affidavit
—Absence of any misleading................................................................. 407
Failure to file affidavits read with leave—Misleading no one—Ir
regularity—8ask Rule 747 ..................................................................  407
Motion to confirm sheriff’s sale—Mis statement in sheriff’s trans
fer—Effect on application ....................................................................  407

Use of further material than specified in notice of motion on sub
sequent motion to continue injunction—Leave ............................... 483

MOTOR VEHICLES—
See Automobiles.

M l ' N ICI PAL COR It >RATION S—
Acquiescence of municipality—Electric railway company—Import
ation of power from outside city limits ........................................... 117
Effect of by-law prohibiting erection of garages—Permit to build. ..
issued previous to passing of by-law........................................... 352
Exemption from taxes—Agreement not applicable to water rates.. 241 

Exemption from taxes—Liability of property owner for special
sewer rates .............................................................................................. 241
Laying sidewalk on land of abutting owner—Mistake in survey—
Trespass ...............................................  521
Liability for damages—Failure to provide sufficient outlet for
ditch—Backing up of water................................................................   304
Liability for damages where servants of municipality negligently
fill in sewer connection ........................................................................... 523
Officers’ qualifications for election—Declaration ...............................  278
Power of municipal council to elect successor to member who re
signed—Municipal Ordinance C.O. 1898, ch. 70, aec. 106 097

Purchase of electric light plant outside boundaries......................... 502
Validity of by law interfering with vested rights......................... 352
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NATURAL tJAS—
Construction of contract to furnish—Sale of business to another 
company—Privilege of free gas to shareholders for house use 063

NEGLIGENCE—
Basis of action—Absence of negligence on part of defendant 790

Contract to dig well—Abandonment—Liability of land owner.... 407 

Duty of driver on highway—Pedestrians.........................................#94

Duty to trespasser—Employee of one railroad injured in yard of 
anothei 221

Failure to place lire insurance risk—Insurance application sub
mitted for company's approval—lx>ss by fire before acceptance.... 150

Liability of manufacturer—Servant's assumption of risk—Statu
tory duty ............................... ............. ..................................................

Liability of seller and manufacturer of gasoline engine—Defective 
in#lallation ............................................................................................

Master and servant—Liability of master to minor—Temporary 
work—Failure of master to warn ....................................................  #44

Proximate cause—Falling of water tank—Defective walls .......... 190

NEW TRIAL—
Erroneous verdict—Failure of jury to follow instructions .. 147

Error of Court—Objection not pleaded .............................................707

NOTICE—
Imputed notice of irregular sale of shares—Circumstances shewing. 682

Necessity of personal service of notice to maker of lien note of re
sale of chattels........................................................................ • • 499

OBSCENITY—
Sale of obscene book Absence of knowledge of contents of book 50

Sale of obscene books—Purchase by clerk without knowledge of 
accused—Stock cellar .......................................................................... 00

Selling or exposing for sale obscene books—Knowledge of accused 
—Criminal Code (1906) sec. 207 ....................................... 50

OFFICERS—
Contest—Originating notice—Absence of claim to seat—Amend
ment before disposition .......................................................................... 278

Declaration of qualification—Mortgagee on assessment roll—Muni
cipal Act (Ont.) 1903 ........................................................................ 278

Power of Court clerk—Ascertainment of damages ....................... 370

Proper declaration of qualification—Effect of non compliance with 
statute—Leave to make .........................................................................  278

Refusal to make declaration of office—Refusal of office............. 278
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< > F KIV KI!S—roil I i ii uni.
Resignation by councillor after election—Effect of filing disclaimer 
—Municipal Ordinance. 1898. ch. 70, secs. 77 and 78.......................  097

Resignation of councillor—Disclaimer—Municipal Ordinance, X.W.
T. 1898, ch. 70 ........................................................................................ 097

Resignation of municipal councillor after election and prior to tak
ing office—Consent of council ............................................................. 097

Salary fixed by statute—Harbour masters—Payment of fees 491

OFFICES—
Municipal officer—Essentials to occupation of................................. 278

PARENT AND CHILD—
Custody of infant—Loss of right to................................................... 293

Right of father to custody ................................................................... 250

PARTIES—
It reach of trust—Cestui que trust—Plaintiff suing on behalf of 
himself and other members of congregation..................................... 319

Effect of assignment of shares—Assent of assignee to sue............ 707

Third party procedure—Indemnity claim—Conditional appearance 214

PARTNERSHIP—
Circumstances to determine whether business is competitive or not. 345

Dissolution—Power of surviving partner to purchase partner’s 
interest ...........  345

Parol agreement—Option to purchase real estate—Payment for 
option—Default in making first payment—Return of advance___  312

Position of surviving partner—Remuneration—Express trustee.. 346

Purchase by one partner of interest in competing business—Pre
sumption as to consent .......................................................................  345

Purchase by surviving partner—Re sale—Liability of surviving 
P»rtwr ............................................................................  345

Surviving partner—Claim for remuneration for liquidating part
nership ...................................................................................................... 345

PART PERFORMANCE—
Nee Contracts -, Sveithc Performance; Vendor and Purc haser. 

PATENTS—
Claims—Old device unpatentable ......................................................... 750

Well-known mechanical device—Put to new use—Prior knowledge. 756 

PAYMENT—
Application—Indication in deed—Third party—Revocation before
acceptance ................................................................................................ ]44

Defence of payment—Onus of proof ................................................. 22
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PA V M ENT—ronli » uni.
Insolvent debtor directing payment to creditor—Non-accept a nee by 
liim—Liability a* for a preference .........................................144

Place of payment in land contract—Alteration of—Materiality 413

PENALTY—
Statutory penalty for failure to register marriage status—R.8.Q.,
art. 7442—Informer ................................................................ ............. 226

PHYSICIANS AND SURGEONS—
Duty and liability of physician—Frequency of visits 50.'»

Reference in certificate to registered plan—Incorporation into th« 
description ........... ............. ........................................ .............................521

PLEADING—
Action for the price of goods sold—Written contract 833

Amendment by consent—Right to trial after tiling of special plea 233

Amendment of statement of claim—After judgment on motion to 
vary report—Description of damage................................................ 377

Amendment of statement of claim at trial . ■ 460

Awarding costs against successful party—Untrue and uncalled 
for defences ...........................................................................................  400

Consent to file after default liefore right to jury is forfeited—Effect. 233 

Defence of bonfl fide purchaser for value—Averment a* to owner-

Necessity of averment as to assets within jurisdiction—Costs. . 360

Striking out—Absence of qualification to maintain—Con. Rule 
(Ont.) 261.......................................................................................... 169

Striking out part of statement of claim—Historical or explana
tory allegations.........................................................   67

Striking out part of statement of claim—Matters of evidence—
Con. Rule (Ont.) 268 ........................................................................  86

Waiver of irregularities—Joinder of issue and notice of trial with
out objection ........................... .. . ••• ............... 827

PLEDGE—
Condition precedent to sale—Non-observance—Setting aside sale 682

Duty of pledgee as to sale—Protection of property ..................... 682

Purchase for lienefit of pledgee Inadequate price—Setting aside
sale ............................................................................................................ «*2

Recovery of possession False representation of pledgor 105

Shares pledged as security—Power of sale Tenders- Setting aside
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PRESUMPTION—
See Evidence.

PRINCIPAL AN1) AGENT—
Agent’» authority—Purchase of bonds—Undisclosed principal—
Transaction between several companies ............................................ 82

Agent's statement as to warranty—Conclusive of written contract. 342 

Apparent authority of agent ............................................................ 043

Liability of agent -Absence of negligence—Failure to place insur
ance—Submission of application .......................................................  160

Power of attorney—Sale of land by agent Enforcement by pur 
chaser against principal ......................................................................... 043

Rights and liabilities of principal—Undisclosed agency—Purchase 
of land from.......................................................................................... 400

Sale of land by agent in his own name Authority of agent 
Liability of principal ................................................................. 043

1 RIVILEtiKD COMMUNICATION
Libel and slander Abuse of privilege—Words used in witness Ikix. 075

PRIVILEGED OCCASION
Libel and slander—Reckless statements—Qualified privilege... 567

PROBATE—
Wills—Setting aside will proved in solemn form - Jurisdiction of 
High Court ............................................................................................ 021

PRODUCTION OF DOCUMENTS—
See Discovery and Inspection.

PROMISSORY NOTE—
See Bili.8 and Notes.

PROPERTY AND CIVIL RIGHTS—
See Constitutional Law.

PROXIMATE CAUSE—
Falling of a water tank—Liability of sub-warrantor—Defective 
walls ....................................................................................................... |t)6
Of injury, see Master and Servant; Neoliuence.

PUBLICATION—
What constitutes—Libel and slander—Procuring utterance of
slander ............................................... ....................................................  507

PUBLIC IMPROVEMENTS—
Expropriation of land, see Eminent Domain.

PUBLIC LANDS—
Dedication by Crown—Setting apart for school purpose-. 337

PUBLIC POLICY—
Gift upon condition—Impossibility of |ierforming condition— 
“Contra bonos mores'* ............................. ............................................ 731
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QUANTUM MERUIT—
Right of real estate broker to recover on ......................................... 372

QUI TAM ACTION—
See Penalty.

RAILWAYS—
Crossing steam railway by municipally owned street railway—
Street senior of railway—Liability for cost of installation, etc.... 472

Employee of another railway in defendant's yard—Duty to tres
passer—Speed of train in railway yard ....................................... 221

Liability—Hrakeman of another railway—Tracing cars ...............221

Liability for fires—Fire starting on right-of-way—Breach of statu
tory duty—R.S.N.S. 1900, eh. 91 ................................................... 091

Liability of railways to remove combustible material from right- 
of way—R.S.N.S. 1900, ch. 91 .......................................................... 691

Necessity of a municipally owned street railway submitting ap
plication to cross tracks of steam railway to Lieutenant-Governor 
in Council—Railway Act (Dom.) sec. 227 ..................................... 472

RATIFICATION—
See Estoppel.

REAL ESTATE AGENT—
See Rbokkbs.
Claim for commission on sale of land—Grounds of liability 531 

Commission—Purchase on unauthorized terms .... . . 529

RECORDS AND REGISTRY LAWS—
Conditional sales of goods ..................................................................  393

Sale of goods—No change of possession—R.S.M. 1902, ch. 11, 
sec. 3 ................................................................................................. 4

Vacating registrations on decree for rescission of sale................. 1

REFERENCE—
Application to vary report—Reference back—Misconception of duty 377 

Powers of referee—Ascertainment of damages—Consideration of 
question of liability ..............................................................................  376

REPLEVIN—
Recovery of goods—Possession obtained from bailee by false re
presentation ..............................................................  105

RESCISSION—
Contract for purchase of machinery—Reasonable time to test 599
Grounds for—Non-compliance with guaranty ............................... 599

RES JUDICATA—
Joint agreement—Judgment as to one party—Subsequent action
against the other ..................................................................................  315
See Judgment.

59—4 D.L.M.
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REVERSION—
See Wills.

RIPARIAN RIGHTS—
See Waters.

SALE—
Assignment uf lien note—Right of payee to bring action on.......... 498

Conditional sale—Marking or stumping vendor's name—Necessity 
of notice of sale—R.S.S. 1009, oh. 45, secs. 8 and 11.................. 392

Conditional sale—Resale—Vendor's name stamped or affixed— 
R.S.S. 1909, eh. 45, see. 11 ................................................................... 392

Conditional sale—Re-taking possession of goods sold—Misrepre
sentation as to solvency of indorser ................................................... 400

Construction of contract for sak*—Time of delivery—Omission 
from order ............................................................................................... 988

Construction of express warranty—Notice of failure of subject- 
matter—Strict compliance with contract .........................................  342

Failure to give notice of breach of warranty—Precluding setting 
up breach as defence ............................................................................  342

Implied warranty—Guaranty in writing—Consumption of fuel— 
Definite power—Conditions ................................................................... 399

Implied warranty—Provision that chattel not sold by description. 343

Liability of seller of gasoline engine—Emission of dangerous fumes 
—Absence of warning—Attachment of book of instructions.........  (148

Lien of vendor for purchase money paid—Rescission of contract 
—Default of vendor ..............................................................................  041

Omission of vendor's name from lien note—Terms of sale............ 400

Pleading—Action for the price of goods sold—Written contract. 833

Remedies of warrantor against sub-warrantor—Breach of warranty 
—Payment made .................................................................................... 190

Right of lien note holder to retain expenses on a re-sale—Fair 
and reasonable ...................................................................................... 498

Rights of lxmA tide purchasers—Non-compliance with provisions of 
the Conditional Sales Act, R.S.O. 1897, ch. 145, sec. 1.................. 570

Rights of bonft tide purchasers—Purchase of horse from dealer. .. . 474

Statutory requirements—Conditional sale—Affixing name—Ab
breviations ...............................................................................................  576

Warranty—Fitness—Latent defect—Oil failing to reach bearing 
surface ......................................................................................................  599

Warranty—Shop test of machinery—Inducement to purchase— 
Conditions of purchase ......................................................................... 599
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SCHOOLS—
Lands set apart for school purpose*—Dedication—Non user for 
twelve years—Subsequent grunt ......................................................... 337

Right of school corporations to tax—Municipal Assessment roll 
on basis—R.S.Q. 1909, arts. 2.'>21 and 2830 ..................................... 770

What property liable for school taxes—Real estate—R.S.Q. 1909, 
art. 2521. sub-secs. 15 ami 10.......... ... .......................................  770

8KCVRITY FOR COSTS—
Assets within jurisdiction .................................................................... 309

Foreign corporation as plaintiff—Registering in Province 527

SET OFF AND COUNTERCLAIM—
Claim for wages—Defence to action for tort................................... 827

Right of third party brought in by defendant’s counterclaim to 
counterclaim against defendant ...................................................  827

SETTLEMENT—
See Compromise and Settlement.

SHERIFF—
Mis-statement in allidavit on application to confirm sale—Ab
sence of any misleading........................................................................  **07

Mis-statement in sheriff's transfer of land—Effect on application 
to confirm sale ........................................................................................ 407

Sufficiency of return—“Nulla Bona”—Sask. Rule 365 .................  407

SHIPPING—
Action for supplies—Affidavit for arrest of ship—Admiralty Rules.
Canada, 1892 .......................................................................................... 157

Duties and liabilities of tug owner as to towage........................... 8.13

SHOOTING WITH INTENT—
Pointing gun—Conviction for common assault .............................  397

SLANDER—
See Lioel axd Slander.

SOLICITORS—
Agreement between solicitor and client for compensation—9 Edw.
VU. (Ont.) eh. 28, sec. 22, et seq......................................................  217

Delivery of money by client—Compensation—Delivery of bill of 
costs—Taxation .................................................................................... 218

Oversight in office—Neglect in not serving notice of appeal—Ex
tension of time for appealing............................................................... 351

Relation to client—Authority to pay off registered judgments—
Re imbursement ...................................................................................... 24

Retainer fee—Knowledge of client of its nature................................ 218

Retainer fee—Security for future costs ........................................... 218
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SOLICITORS—continued.
Right of advocate to sue on bond given as security on costs—Que
bec practice ..............................................................................................  162

Scale of cos. —Limitation .................................................................  737

Settlement of judgment by parties—Right to lien on judgment for 
costs ..........................................................................................................  214

SPECIFIC PERFORMANCE—
Decree of judgment—Rinding effect on parties—Defendant coun
terclaiming .............................................................................................. 94

Party claiming bound by judgment—Decrease in value of land... 94

Right to specific performance after action brought for purchase 
money—Notice of cancellation—Tender of amount overdue.......... 451

STARE DECISIS—
Conclusiveness of judgment—B.C. Court of Appeal.............................. 701

STATUTE OF FRAUDS—
See Contracts.

Proof of undisclosed agency—Evidence................................................... 643

Sufficiency of written contract—Commission for sale of real estate. 257 

STATUTES—
Construction of Act validating assessment—Effect on illegal as
sessment .................................................................................................. 435

Construction of statute as to exemptions from taxation................ 241

Retrospective operation of 1 Geo. V. (Man.) ch. 13, sec. 2—Re
pealing Rules 773 and 774—Effect on prior rights and liabilities. 380

Special legislation as to user by corporation of highways—Erection 
of poles—43 Viet. (Man.) ch. 36......................................................... 116

Strict construction of “Miners' Lien Ordinance, Y.T.”—Invalida
tion for irregularities ............................................................................. 476

STAY OF PROCEEDINGS—
Pending litigation in a foreign country.............................................  169

STREET RAILWAYS—
Bringing in electric power from outside city limits—Transmission 
of electric power—Poles and wires on public streets........................ 117

Collision with vehicle—Negligence—Reasonable care to avoid in
jury ..........................................................................................................  159

Crossing of steam railway by municipally owned street railway- 
street senior of railway—Liability for costs of installing............ 472

Regulation by municipal corporation—Maintenance of plant— 
Sub-station transformer ......................................................................... 116
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SUCCESSION DUTY—
Taxes—7 Edw. VU. (Ont.) oh. 10..................................................... 229

SUMMARY CONVICTION—
Procedure—Separate information—Hearing evidence in three 
cases—Quashing conviction ................................................................. 210

SUMMARY JUDGMENT-—
See Judgment.

SUMMARY TRIAL—
Re-arrest of accused out on bail pending appeal—Original war
rant—Confirmation of conviction ..................................................... 000

SUNDAY—
Validity of contract executed on Sunday—Lord's Day, R.6.C. 1900. 
ch. 153, sec. 10 ........................................................................................  705

SURROGATE COURT—
Jurisdiction of as to infants—Payment into Court ...................... 589

Jurisdiction of—Statutory power ..................................................... 389

SURVEY—
Mistake in—Building sidewalk on land of abutting owner—Tres
pass .......................................................................................................... 521

Timber license—Survey made by applicant and accepted by the 
Crown—Trespass ...........................................................................  718

TAXATION OF COSTS—
See Costs.

TAXES—
Assessment—Agreement to purchase provincial land—Municipal 
Assessment Act (Man.) sec. 31 .........................................................  435

Assessment—Failure to describe property as unpatented—Muni
cipal Assessment Act (Man.) sec. 31 .............................................  435

Construction of by-law fixing taxation of street railway company 
—Importation of electricity ................................................................. 116

Exemptions—Liability for special sewer rates—Agreement sanc
tioned by legislature ............................................................................  241

Exemptions to exempt except as to water rates—Sewer tax—Bet
terments—Frontage assessments .......................................................  241

Income for life—Gift—Succession Duty Act. 7 Edw. VII. ch. 10, 
eec. 11 (1), 12 (5) ..............................................................................  229

Notice of sale—Sufficiency of publication—The Assessment Act,
4 Edw. VII. (Ont.) oh. 23, sec. 143, sub sec. 3................................ 591

Payment of taxes as sufficient part performance—Statute of 
Frauds ...................................................................................................... 413

Requisites as to a fairly and openly conducted sale for arrears 
of taxes—4 Edw. VII. (Ont.) ch. 23, sec. 172 ................................ 591
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TA X ES—ran I in ued.
Sotting «Hide lax sale—Non-compliance with statutory conditions
—“Openly and fairly conducted” sale ............................................. 691

Statutory time for validating tax deed—When it commences to run 591 

Validation of deed and sale for arrears—The Assessment Act. 4
Edw. VII. (Ont.) oh. 21, eec. 173 ................................................... 691

What taxable—Pipes of a waterworks company.............................. 776

TENDER—
Cheque for arrears in payment of call on shares—Effect of on 
qualification to vote on election of directors—52 Viet. (Man.) 
eh. 53. see. 12 ..........................................................................................  814

THEFT—
What subject of—Railway fare—Vrim. Code. 1900. sec. 355 050

THIRD PARTY—
See Partiks.

TIMBER—
License to cut—Application for—Accuracy of description.............. 718

TOWAGE—
Duties and liabilities of tug owner..................................................... 1‘1
Liability of tug owner not engaged in towage work—Moving boom 8

TRADEMARK—
Right of employee or trade union to adopt .....................................  366

TRESPASS—
Defence—Street line of lots—Plan filed in land titles office—In
correct by mistake in surveying........................................................... 521

Timber license—Land shewn in survey prepared by applicant 
and accepted by Crown........................................................................... 718

What constitutes—Removal of timber 1 m timber limit—Wilful 
and deliberate trespass ......................................................................... 718

TRIAL—
Leave by trial Judge to produce in evidence a written contract
not pleaded—Irregularity ...................................  833

Negligence of railway—Questions for jury ....................................... 789

Right to remit after judgment perfected—Assessment of damages. 657

Verdict for nominal sum—Disposition for costs .............................. 108

TRUSTS—
Duty and liability of trustee of marriage settlement upon transfer
of shares to them ................................................................................  193

Duty of trustee of church property ................................................. 320

Option to purchase—Failure to contribute one-half of payment
—Parol trust ........................................................................................... 312

Surviving partner—Not an express trustee—Remuneration—Trus
tee Act. R.S.O. 1897, ch. 29, sec. 40 ................................................... 346
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V X FAIR COM PET! TI OX—
Labour organization—Unincorporated body using trade label.... 366 

VACATION'—
Enlargement until after—Effect of—Absence of fixed date .......... 375

VENDOR AX'D PURCHASER—
Deduction for purchase money of commission—Written contract. 03

Effect of a transfer under Alberta Land Titles Act—0 Edw. VII.
(Alberta) ell. 24 ....................... ............................................................ 801

Referee's finding as to conveyancing matters—Effect on title. 04

Rights of assignee of purchaser—Forfeiture of contract—Payments 
made by assignee to vendee—Recovery back ................................. 1

Rights of parties * wing from sub-purchaser—Foreclosing for 
non-payment of original purchase money ......................................... 437

Rights of parties—Sub-purchasers—Foreclosure—Surplus............ 457

VOTlXt;—
See Elections,

WAIVER—
See Tender.

WARRANT OF COMMITMENT—
Effect of appeal from summary conviction—Original warrant 
Validity on dismissal of appeal .........................................................  600

WARRANTY—
Condition as to purchaser—Shop test of machine—Inducement. . 599 

Implied, on sale of chattel—Subsequent written guaranty—Con
struction ................................................................................................ 599

Latent defect—Failure of oil to reach bearing surface.................  599

Sale of stallion—Itreach—Measure of damages ... ............ 499

WATERS—
Liability for damages—Failure to provide sufficient outlet .......... 304

WILLS—
Annuities charged on income—Deficiency—Mode of abatement 803 

Annuities charged on income—Variation in amount—Arrears ... 803

Application for probate—Transfer of cause from Surrogate Court 
to High Court—R.S.U. 1897, ch. 59, sec. 34 .....................................  330

Request of income from life insurance—Corpus to their children.. 804

Request of part of life insurance—Death of legatee—R.S.O. 1897, 
ch. 203, sec. 159, sub-sec. 8................................................................... 805

Request of portion of life insurance—Present gift .......................  804
Capacity—Statements of testator in his lifetime—Degree of cap
acity .................. ............................................................................ ‘25, 27
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WILLS—vont inuni
Codicil—Status of codicil as affecting will......................................... 731

Conditional gift under will—Substantial performance—Cy-prfrs 
doctrine .................................................................................................... 731

Construction—Annuities charged upon income—Effect on corpus. 803

Construction of devise—Vested or contingent interests .............. 737

Degree of mental capacity..................................................................... 25

Degree of mental capacity—Disposition of all of property............ 753

Devise of land subject to a mortgage—Liability of devisee . . 6

Devise to wife “to be disposed of by her as she may deem just and 
prudent in the interest of my family” . ......................................... «9

Distribution—Decease of legatee prior to testator .........................  626

Division of residue—Revocation of bequest to one of several resi
duary legatees ........................................................................................  fifll

Division of residue—Specific legacy exceeding residuary share.... 801

Execution of will—Presence of parties—Signature of attesting wit 
nesses ........................................................................................................ 25

Gift upon condition—Impossibility of performing condition— 
“Contra bonos mores” ..........................................................................  731

Inconsistent gifts in a will—Intention of testator........................ 700

Mental capacity—Execution by feeble old man—Proceedings in 
lunacy ....................................................................................................... 27

Restrictions on a devise to a charity—Rule against perpetuities. 737

Sale of land in lifetime of testator—What passes on devise of 
“real estate” ............................................................................................  114

Setting aside probate—Will proved in solemn form—Caveat filed 
alleging mental incapacity—Jurisdiction of High Court .......... 621

Testamentary capacity—Delusions ..................................................... 753

Surplus income—Residuary estate ..................................................... 903

Who may take—Legatees under will codicil .....................................  731

WITNESSES—
Expert as against non-expert ............................................................  196

Fees—On adjournment of trial ...........................................................  389

Libel and slander—Privileged communication—Words used in judi
cial proceedings—Abuse of privilege ................................................. 675

WORDS AND PHRASES—
“According to the time of the original delivery thereof”.................  409

“Action” .................................................................................................... 6
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WORDS AND 1*1 MASKS—mutin uni.

“A first charge" ...................................................................................... HU
“Alienated" .............................................................................................. ;$4o

"Alienations” ............................................................................................. 330

“Ambiguous" ........................................................................................... 407
"Amongst my tluee children etjual shares" .................................. 503
"Ample authority" .................................................................................. 500

“And the products thereof" ................................................................. 03

"A new and useful improvement" ...................................................... 757

"Any drug or oilier noxious thing" ..................................................... 851
"Appurtenant" .......................................................................................... 153
“A retaining fee” ...................................................................................  172

“A safe and proper system"...............................................  130

“At the rate of" .................................................... ............... 4M, 492, 494
“Back-tiring" ............................................................................................  010

"Balance" .................................................................................................. 703
"Benelieiary for value" ..........................................................................  51
“Betterment"   245

“Box freight cars” ................................................................................... 708

“Broken lot" .............................................................................................  277

“Builder’s risk" ...............................................................................   470
"By this my will" .................................................................................... 733

“Carry on business”.................................................................................  150
"Caution" ................................................................................................. 428
"Children” .................................................................................................  033

“Dwells or carries on business" ........................................................... 157

“Kasciueiit of necessity" ....................................................................... 450
“Emergency" ............................................................................................. 102

“Extras" ....................................................................................................  831

“Family" ................................................................................................... 812

“Fish for his supper” .............................................................................. 251

“Hedged" ................................................................................................. 77
“Improvements" .....................................................................   787
“In course of construction” ........................................400, 407, 470, 471

"In process of construction” ................................................................. 470
“instrument" ............................................................................................ 725

“Just debts" ..............................................................................................  742
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WORDS AND PH R A S KS—cunt i n net!.
“Keep clear" ...........................   HIM
"Keep free from".............    HIM
"Land*".............................................................................   770

"Lawfully landed" .................................................................................. 705
“Leaving lawful mime”...........................  0.1.1

“Lien de droit"........................... 140. 10.1
“Like order” ......................  500

"Location” ...............................................................................................  .153

“May" ...................................................................................................... 505
“Negligently" .......................................................................................... 004

“No peraon" ........................    228

“Officer" ..................................................................................................... 451
“Openly and fairly conducted"......... ............................................ 50.1, 504

“Or otherwise".............................................................  172

"Parents" ...................................................................................................0.1.1
“Power house” ...................................................................................... 110
“Property”.............................................................................  770
“Purchase price" ..................................................................................... 258

“Real estate"..............................................................................................115, 770
“Righteousness" ....................................................................................... 47

"Sale" .......................................................................................................  503
"Signature" .............................................................................................. 825
"Slight symptoms" .................................................................................  112

“Snubbed" .................................................................................................. 277
"Special annual tax" ....................................   605
“Stopes. shafts, etc." .............................................................................  787
“Subject to the aforesaid annuities”................................................... 810

"Such facts" ............................................................................................. 705
“Superintendence" ..................................................................................: 259

“Taxation” ............................................................................................... 245
"Thought fit” ...........................................................................................  158
“Three times with an interval of a week lad ween each time".......  084

“Under the circumstances" ..............................................................  801

“Unpatented land" ...........................................................................437, 438

“Voient” .................................................................................................. 149
“Waste lands of the Crown” ................................................................. 340
“Wisdom after the event"...................................................................... 80
“Without prejudice" ............................................................................ 75, 81
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