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DABLEY POLLARD, Attorney, Solicitor, Notary- LAKE, CAWTHRA & BLAKE, Barristers, &e., &c.,

o Publio, &c., Hurontario Street, Collingwood. 1-59 Nos. 4 & 5 Masonic Hall, Toronto Street, Toronto

EDWARD BLAKE.  H. CANTHRA. 8, H. BLAKR.
OHN V. HAM, Barrister-at-Law & Master Ex-in-Chan-

cery, Whitby, C.W. AMES G. CURRIE, Barrister, and Attorney-at-Law,
St. Catherines, C. W. 1-69

Pu’rox & ARDAGH, Barffiters, and _Attorneys,
Notaries Public, &c.; Barrie, C.W.

ORDANS & CARTER, Law Stationers and Law Litho-

JANES PATTON. wX. D. m‘g_‘:‘_ ly graphers, Charch Street, Toronto, C. W. F
OBERT K. A. NICHOL, Barrister & Attorney-at-Law, ESSRS. BTEVENS & NORTON, Law Publishers,

Conveyancer, Bolicitor-in-Chancery, Notary Publig, Bells Yard, Lincoln’s Inu, London.
&c., Vieons, C.W. n6-vldy | Agent in Canada,—John C. Geikie, 61 King Strect East,
Toronto.
B. GEORGE BAXTER, Barrister, &c., Vieuna, |
Canads Weat. ENRY ROWSELL, Bookseller, Stationer, and Printer,
Vienns, Msrch, 1855. n3-vl-ly 8 Wellingten Buildings, King Street, Toronto.

Book-Binding, Copper-Plate Engraving, and Printing,
Y A. HUDSPETH, Barrister-at-Law, Master Extrsor- | Book and Job Printing, &c. Booke, &c., imported to order
» dinary in Chancery, Notsry Public, Conveyancer, | from England and the United States. Account Books made

&c., Lindsay, Opps, C.W. n3-vl-ly | to any Pattern.

—— e — ==
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LAW SOCIETY OF UPPER CANADA.
(Oscoope HaLwn.)

Trinity Term, 24th Victoria, 1860.

During this Term of Trinity the following Gentlemen were called to the De

greo of Barrister-at-Law e
Alexandor Mairs, Ezquire.
Theodore Henry 8pencer, Esquire.
John Livingstun, haquire.

David Blain, Esquire.
Thomas llenry Bull, Esquire

On Tuerday, the 4th day of September, in this Term, the fullowing Gentlemen
were admitted Into the Society as members thercof, and entered in the following
order as Students of the Laws, their examinations having been clussed as
follows, viz. i

University Class:
Charles Wiltiam Paterson, B.A. Mr. Mark Scanlan, junr., B A.
William Beatty, B A. ¢ James Thomas Fraver, B A.
Duncan Dongall, B A, “ Jchn Alexander Boyd, B,A.
Thomas Holden, B.A. “ JIsaac Otfried Ogden, B A.

Class:

Mr. Willlam Robertson Chamberlain,
¢ Edward O*Connor.

¢ Joce;h Barr.

“ Hugh McKenzie Wilson,
¢ Charles Miller Keller,

“ George Freeman.

“ Wilitam Barrett.

¢ John Dougon.

¢ James Harrls Gilbert,

¢ James Elliott Lennon.
Richard Austin Bradley. ¢ Phithp McKenzie
Wiiliam Maurice Cochrane. ¢ Cornclius Velleau Price.

Mr. Thomas Whiteford Thompson.

Nore.—Gentlemen admitted in the “ University Clazs™ are arranged according
to their University rank, in the other classes, accordiug to the relutive merit of
the examination passed before the Society.

Orderei—That the examination for admission shall, until further order, be in
the following books respectively, that is to ray—

For the Unmersity Class:

In Homer, first book of Iliad, Lucian (Charon Life or Dream of Lucian and
Fimon), Odes of Horace, in Mathomatics or Metapbyaics at the option of the
candidate. according to the following courses respectively, Mathematics,
(buchid, 1st, 2nd. 8rd. 4th, and 6th bouks, or Legendre's Geometrio, Ist, 2nd,
3rd ard dib bochs Hind's Algebra to the end of Sumultaneous Equations),
Metapbysics—{Walker’s and Whateley’s Lopic, and Locke’s Esssy on the
Paman Understanding): Herschell’s Astronemy, chapters 1, 3, 4, and 55 and
such works in Anclent and Modern Geography and History as the candidates

Mr.
"
&%

Junior
Richard Grahame.
Isanc Samucl Farrell.
Richard Thomas Walkem.
Willism John Fenton.
Frederich Ferton.
George Snuth Holmested.
Thomas Albert Killaly.
Charles Lemon.
Juhn Henry Dumblo.
John Matheson.

may have read.
For the Sentor Class
In tho same subjects and books as tor the University Class.
Por the Jumor Class :

In the 1st and Srd books of the Odes of Horace, Eucli@, 1st. 2nd. and 3rd books
or I egendre’s Geometrie by Davies, 1st and 3rd books, with the problems. and
such works In Fnglish Iictory and Modern Geography as the candidates may
have read and that this Order be published every lerm, with the admission of
such Term.

Orderrd—That the class or order of the examination
for admission be stated in his certificate of admisston.

Ordered—That in future Candidates for Call with honours, shall attend a
Osgonde Hal}, under the 3th Urder of Ihl. Term, 18 Vic, on the lust Thursday
and slzo on the last Friday of Vacation, sud thuse for Call, merely, on the last
Thursday thereof.

Ordered—That the examination of candidates fur certificates of fiiness for
admission as Attarneys or Solicitors under the Act of Parhament. 20 Vie chap 63
and the Rule of thir Suciety of Trinjty Term. 21 Vic. cbap 1. made under authority
and by dire tion of the maid Act, shall, until further order, be ia the fullowing
books and subje~ts, with which such candidates will be expected to be thoroughly
familiar, that is to say:

Blackstone’s Commentaries, 1st Vol.; Sn ith's Mercantile Law: Williams on
Real Property . Story’s fquity Jurisprudenc: , the Statute Law, and the I'l cad
$ngs and Practice of tho Courts.

NoricE—A thorough famillarity with the presc.‘bed subjects and books wil
in futare, bo required rom Candidates for admissfon we Students, and gentlemen
arv strongly recommended to postpons preseuting thewuselves for examination
until fully prepared.

Notice —By a rule of Hilary Term,
henceforth required to attend & Course
at Osgoode Hall, and exhibit to the Secreta
surer’s Certificate of such attendance.

Ordered, That the subjects of the Lectures for Michelmas Terr., be as follows :—

Mr. A. Crooks, “On Trusts and Trostees.”

Mr, Anderson, “On the Mcasuro of Damages.”

passed by each candidate

-

18th Vict., Studerts keeping Term are

J. HILLYARD CAMERON,

Trinity Term, 23nd Victorla, 1560, Treasurer,

James Alexander McCullwh, Esquire

" T WORKS BY R. A. IIARRISON, Eso.

HE COMMON LAW PROCEDURE ACT OF 1856. The New
Rules of Court, &c., with Notes of all decided cases. VPrice,
$8 in parts, $9 Half Calf, $10 Full Calf.
THE COUNTY COURT RULES, with Notes Practical and Ex-
planatory, $1 00.
TIHE MANUAL OF COSTS IN COUNTY COURTS, with Forms
of Taxed Bills in Superior Courts, 60 cents.
THE MUNICIPAL MANUAL for Upper Uanada, with Notes of
Decided Cases, and a full Analytical Index. Price, $3 Cloth,
33 560 Half Calf,

MACLEAR & Co., Publishers, King St., Toronto.

STANDING RULES.

ON the subject of Private and Local Bills, adopted
by the Legislative Council and Legislative Assembly
3rd Session, 5th Parliament, 20th Victoria, 1857.

1. That all applications for Private and Local Bills for
granting to any individual or individuals any exclusive or
peculiar rights or privileges whatsoever, or for doing any mat-
ter or thing which in its operation would affect the rights or
property of other parties, or for making any amendment of a
like nature to any former Act,—shall require the following
notice to be published, viz :—

In Upper Canada—A notice inserted in the Official Gazette,
and in one newspaper published in the County, or Uuion of
i Counties, affected, or if thera be no paper published therein,
then in a newspayer in the next nearest County in which &
newspaper 1s published.

In Lower Canada—A notice inserted in the Official Gazette,
in the English and French languages, and in one newspaper
in the English and one newspaper in the French langunage, in
the District affected, or in both languages if there be but one

aper ; or if there he no paper published therein, then (in both
anguages) in the Official Gazette, end in a paper published in
an adjoining District.

Such notices shall be continued in each case for a period of
at least two months during the interval of time between the
cluse of the next preceding Session and the presentation of the
Petition.

2. That before any Petition praying for leave to bring in a

of Lectures to bo ~chivered, each Term, | Matter,
ry on the last ua” of Term, the Loc- complied with.”

Private Bill for the erection of a Toll Bridge, ic presented to
this House, the person_or persons purposing to petition for
such Bill, shall, upon giving the notice prescribed by the pre-
ceding Rule, alsu, at the same time, and ip the same manner,
give anotice in writing, stating the rates which they intend to
ask, the extent of the privilege, the height of the arches, the in-
terval between the abutments or piers for the passage of rafts
and vessels, and mentioning aleo whether they intend toerect a
tdraw-bridge or not, and the dimensions of such draw-bridge.

3. That the Fee payable on the second reading of and Pri-
vate or Lucal Bill, shall be paid only in the House in which
such Bill originates, but the disbursements for printing such
Bill shall be paid in each House.

4. That it _shall Le the duty of parties seeking the interfe-
rence of the Legislature in any private or local matter, to file
’with the Clerk of each House the evidence of their huvmg
complied with the Rules and Standing Orders thereof; an
that in defrult of such proof being so furnished as aforesaid,
it shall be competert to the Clerk to report in regard to such
‘ that the Rules and Standing Orders have not been

That the foregoing Rules be published in hoth languages in
the Official Gazette, over the signature of the Clerk of each
House, weekly, during each recess of Parliament.

J. F. TAYLOR, Clk. Leg. Council.

10-tf. Wu. B. LINDSAY, Clk. Assembly.



ADVERTISEMENT.

ADVERTISEMENT.

ARTISTIC ATTRACTION.
GREAT PREMIUM OFFER!

ECLECTIC MAGAZINE.

ANY person who will send us a new subscriber to the
Ecrkeric Macazing, his own name or any other, with the
pay for one year in advance, shall receive by mail post-paid, either
of the following beautiful Parlour Companion prints. For two
names and the pay ho shall receive both prints. The plates cost
twelve hundred dotlars, They ave new, engmved by John Sartuin,
whose price w.s to be $5 the pair. He writes:

““I have bestowed the utmost care and pains in the execution
of these engravings; and the length of time employed upon them
renders $1200 a moderate estimate.”

FILIAL AFFECTION~-SUNDAY MORNING.

The print bearing this title represents 2 scene in front of a farm-
¢r’s homestead, and in the distance, viewed through the open gate
is 8 church; while on the road between, are groups obviously
tcndmg thitherward. The party in the foreground are engaged
in preparstions for departure towards the same heaven-pointing
gpire; and a beautitul girl of about seventeen summers, waits,
Bible in bhand, by the garden gate, holding it open for the egress
of the family, and smiling on the infant. The mother, still hand-
some, attends on the aged grandfather, abjusting with ‘affectionate
care a kerchref to protect him from cold; while he, seated upon a
donkey, supports the youngest child in front of him. Three other
children are accupied, one in sport with a dog, and the older ones
in receiving instruction from the farmer himself, who is seated by
the doorstead. An aged oak spreads its protecting arms over
them all.

HOME SCENE—RETURNED FROM MARKET.

The market-cart has returned from the town, bearing a rich
freight of purchases to the delighted young peopie, who are re-
ceiving them with eagerness. Thetarmes’s wife, not yet descended
has, with one hand, passed & gay new bonnet from the open bandbox
on her lap, to the miss in her teens, whese ecstasy of admiration
is unmistakeable. The other she extends, with a bright new rat-
tle, to the youngest darling, who with joy, seems ready to spring
from the arms of its fondllng grandmother. The old gentleman,
seated in the pinzza, is in the act of adjusting his spectacles for
the immediate perusal of the fresh newspaper spread on his knee;

while the small boy and his sister are diving into the mysteries
of the basket of new crockery, and other houschold gear, for
gingernuts and other delectable condiments. The farmer is seen
carrying a heavy basket up the steps of the porch, In the sha-
dow which it throws we see coming events, for there pussy stealthily
maoves down on & brood of chickens, so young as to be still very
like eggs.

Around are all the various concomitants of a farm. The doves
coo on the eaves, the turkeys and other poultry are about, and
there, too, is ¢ the iron bound bucket that lmngs by the well,”
while through the open house-door we sece into the comfortable
and well-supplied kitchen. This mansion colonnade presents &
strong resemblance to Mount Vernon, with Washington sitting on
the piazza, reading the paper.

This is an easy mode of obtaining two beanutiful engravings
worth $5 and the EcLEcTic MacaziNg, which is confessedly the
best magazine published, and the most beautifully embellished
cvery month. It ought to be in every intelligent fmmly The
September number begins & volume. Now is a geod time to sub-
scribe. September 1, 1859.

TERMS.

The Ectecric is issued on the first of every month. Every
number contains one hundred and forty-four large octavo pages,
double columns, on fine paper, neatly stitched in green covers,
with on¢ or mere beautiful Steel Portraits by Ssrtain. The
twelve numbers comprise threo volumes of six hundred pages each

with titles, indexes, and embellishments. Prick, Erve Dorrars,
The postage is only three centx 8 number, prepad, at the office of
lelivery.  Specimen number, torty-two cents, postage-stamps.
Send your orders.  Address, W. H. BIDWELL,
No. 6 Beekman St, N.Y.

LAW BOOKS.

[‘HE following are kept in S T 0 C K,—any other, English or
American, can be procured to order on the shoitest notice.
Aar- ALL OF LATEST EDITIONS. €%

The Prices affixed are for Full Law Calf, Bound, unless other-
wise expressed.
ENGLISH.
Archbold’s Criminal Pleading ...
Archbold’s Queen’s Bench Practice, 2 vols...

mtesrtsisetiassaress

Archbold’s Landlord and Tenant ......oceviins criiiies vinnenies 3 50
Blackstone’s Commentaries ; by M Kerr. 4 vols., cloth., 12 00
Students’ Edition; Edited by M. Kerr. 1 vol......urveneee 2 50
Burton on Real Property ......ecoeeeeeienviiineene . 700
Bowyer’s Modern Civil Law ... . . 6560
Cabinet Lawyer, The; 18th edmon cloth ..... [STPRTIN vereee 325
Chitty’s Forms (to Archbold’s Queel. s Bench Pmcnce) 9 26
Cox’s British Commonwealth. Cloth .......... TR X1
Cox’s ‘¢ 1 he Advocate,” his Training &ec. Cmth . 4560
Daniell’s Chancery Practice. 2 vols. . ceeen .12 50
Fry on Specific Perforinance . 4 50
Hallilay’s Elementary View of a Suit in lencery Cloth 1 63
Hallilay’s Examination Questions. New edition. Cloth... 3 30
Justinian’s Institutes ; Edited by Sanders ... ccceevvriannns e 4 00
Prideaux’s Precedents in Conveyancmg o 960
Reddie’s Science of Law ne seeaaennn s 2 60
Selwyn’s Nisi Prius. 2 vols 18 00
Smith’s Action at Law ........... 350
Smith’s Equity Jurisprudence 3 50
Smith’s Landlord and Tenant... 3 50
Smith’s Mercantile Law ............ 11 50
Stephcns Commentaries. 4 vOIS vvvruroom . 24 00

o Qucsuons ou 3 50
Taylor on Evidence. 2 vols .. . 2000
Tripp’s Forms (to Daniell’s Chancery I’mcuce) 8 75
Watson’s Office of Sheriff “ 72
Williams on Real Property. Cloth . . 500
Williams on Pleadmng ...... OO . 400
Westlake's Conflict of Laws ... e 4 00
Wharton’s Law LeXicon ...eciuiecviemnorissssosnsssenesvess seveneeee 8 00

AMERICAN.

ALL IN FULL SHEEP.
Addisou on the Law of Contracts ....c..coeee s
Blackstone’s Commentaries; Edited by Wendell; 4 Yols ...
Broom’s Legal Maxims ......
Byles on Biils .............
Dart on Vendors..
Hil on Trustees .........
Jarman on Wills; 2 vols

vocenstancs tosece

asetssseyaraen

D TR e T

—

Mayne on Damages......... 50
Russell oa Crimes; £ vols........ .. 12 00
Smith's Mercantile Law ......... .. 50
Smith on Contracts .o.viiveeasnne 60

Smith’s Muster and Servant ... ... .
Story’s Equity Jurisprudence; 2 vols.

Story on Cootracts; 2 vols .. 11 60
Sugden on Vendors' 2 voIs veevrees 10 00
Spence’s Equitable Junsdxcuon H 2 vols 9 00
Williams on Real Proporty.....oceeecerea 4 00
Williams on Personal Propcrty w 400
Williams on Esecutors .. evasiverareasesattianeoas seasen serss 11 90
MACLEAR & CO., King Slreel East,
Toroxto.
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THE UPPER CANADA LAW JOURNAL,
MUNICIPAL AND LOCAL COURTS® GAZETTE.

CONDUCTED DY

W. D. ARDAGH, Barrister-at-Law, and
ROBT. A. HARRISON, B.C.L., DBarrister-at-Law.

IS published monthly in the City of Toronto, at $4 per

annum if paid before 1st Mareh in each year; $5 if paid
after that period; or five copies to one address for $16 per
annumn, in advance.

It claims the support of Judges, Lawyers, Officers of Courts,
Municipal Officers, Coroners, Magistrates. and all concerned in
the adminstration of the Law, on the following grounds :—

1st. Tu is the only Legal Periodical published in U. Canada.

2nd. Each number contains Reports of cases—many of
which are not to be found in any other publication.

3rd. Chamber Decisions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
professional interest.

5th. Each number contains articles in plain language for
the guidance and information of Division Courts, Clerks, Bai-
liffs and Suitors, and Reperts of cases of interest to all whose
support is claimed.

6th. Each number contains & Repertory of English decided
cases on Points of Practice.

7th. It is the only recognized organ of intercommunieation
between Lawyers, Officers of Courts, and others concerned in
the administration of law.

8th. It is the only recognized medium of advertising on
subjects of legal interest.

9th. It circulates largely in every City, Town, Village and
Township in Upper Canada.

10th. It exchanges with more than fifty cotemporary pe-
riodicals published in England, the United States, Upper and
Lower Canada.

11th. It has now reached the sixth year of its existence,
and is steadily increasing the sphere of 1ts usefulness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration.

YVols. 1., II., III, and IV. on hand, $16 the four, or $5 for
either separately.

The Advertistng Charges are:—

Card for one year, not exceeding four lines....
One Column (80 lines) per issue .. ..... ...

Half a Column (40 lines) per issue...
Quarter Column (20 lines) per issue...
Eighth of a Colvmn (10 lines) per issue ... ... .

Eustness Card not oxceeding four llnes—und subscripiion for one year, if pald

in advance, only §$6.
MACLEAR & CO., Publishers, Toronto.
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QUEBEC AGENCY FOR THE TRANSACTION OF BUSINESS
WITH THE GOVERNMENT DEPARTMENTS.

H. J. GIBBS

AS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
ACTION of the Business of Parties, residing in Upper Canada
or elsewhere, with any of the Government Departments.

Persons desirous of securing Patents for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
their business diligently attended to by a Resident Agent, without
the expense and inconvenience of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,
Quebec, will receive immediate attention.

October, 1859. . J GIBBS.

CONTENTS.

DIARY FOR JANUARY
BUSINESS NOTICE.... ...
NOTICE TQ SUBSCRIBERS
EDITORIALS:
To OUR READERS......covnmnnnenses +
County COURTS—JURISDICTION 1
WRITS OF INJUNCTION AT LaAW.
SUNMARY COVVICTIONS AND AP
Harrisonv's C. L. P, Acrs.
Tiie Mustcrpat MANUAL .
Tur GRAND TRUNE RAILwAY COMPANY..
MICIIAELMAS TERM JUDGMENTS.
QUEFN"S BENCHawvivaries o0 weeven o0
COMMON PLEAS . coesimservisanecuveeravenas
SELECTION.
THE NATIONAL ASSOCIATION FOR THE PROMOTION OF SOCIAL SCIENCE .o, 9
DIVISION COURTS.
OFFICERS AND SUITORS.wae vun
Goops ExeuPr FRoM SEIZUR
U. C. REPORTS.
QueEx's Bexcn:
In Re Lawrence Joice, convicted by Robert Anglin, Esquire, a Justice
of the Peace, for the Countles of Frontenac, Lennoxand Addington.
Master and servan{— Conrichun—.Application to quash non pro lunc
—Limvlatwn of aclion where { hed.
Coxxtox PLEAS:
Munson v, Municipality of Collingwood (School teacher—Salary—
Action for——Mand@muS.. e oo o ssmei e
School Trustees of Arthur v. Township Council of Arthurand Luther,
School rate on non-resulent lands—How collectable...
PRACTICE COURT.
The Queen v. Charles Merrigold, (Writ of Extent—Lands—Issue of
second of same tesle as former writ—Grounds therefur . e smesens
CHAMBERS.
John Melling v. Joseph Ellls, gam:ol. Stat, U. C. cap. 23, ss. 9, 11, 12,
13— Writ of Injunction—Violation—Contempl— Allachment... ... oue

4

1

15

18

18

18

Thomas John Cottle aud John Barwick v. Isaac Morris, (Epctment—
Service of Wit on Defendant’s Wife—All .
Burton et al v. Kelly, (Judgment debt—Married Women’s Prolectuon
Act 22 Vie,, 2nd sess, cap. 34, (Con. Stat. T, C. cap. ¥3), garnwlung
rent due to wife for debt of husband. ..ueee o e eesees serene
CIIANCERY.
The Town of Port Hope r The United Countles of Northumberland
and Durham, (Consolidated Municipal Loan Fund Act—Loan lo
United Counties—Loan to Town within Uniled Counties—Liahlity of
TOLOTE werersenteransnsrsanasstssnssss 5ertnesnaassianes sanansses saesn ous asves svsasnase
QUARTER SESSIONS.
James Kent v. Matthew Olds et al
GENERAL CORRESPONDENCE.
MONTHLY REPERTORY.

CHANCERY crevtn wne an asvesssvoncs ven
CoMMON Law

REVIEWS ..cocnee SN
APPOINTMEXTS TO OFFICE
TO CORRESPONDENTS ..

19

REMITTANCES.

December~J. 1 , $5; J. M., Baby’s Polnt., §4; F.W,, Rowan Mills, $10: 8.3 J,
Toronito, §5; R. P.J, Belleville, $4: A. B, Amhenstburgh, $5; G. Y., Chatbam,
$1; D P., L’Orignal, $15; lownship Etobicoke, $10; W. A. H., Preston, 0.

RORDANS & CARTER,
Law Stationers & Law Lithographers, &c.,

CHURCH STREET, TORONTO, C.W.
EEDS and other Law Writings, Petitions, Memorials, Addresses
&ec., Engrossed in the best style.

Plans of Estates, Deeds, Mortgages, Bills in Chancery, Decrees,
&c , Lithographed on the shortest notice. .

Specifications, Reports, Books, and all other Writings, copied,
revised, and prepared for the press.

Law Blanks of every description (printed and lithographed) on
hand, and printed to order.
VELLUM, PARCHMENT, PAPER OF ALL KINDS,

AND OTHER OFFICE STATIONERY.

Toronto, October, 1860.
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UNIVERSITY OF ALBANY.

r l‘IIIS School has three Terms a year. For the

year 1860 41, the Frust TErRM commences on the Finst
TUvESDAY oF SE1 .EMBER ; the Secoxp on the Last Tuespay or
NoveMser ; and the Trirp on the First I'veEspay oF MaRrcn
each Term continuing twelve weeks, And any threo succes-
sive Terms constitating a Course ; and entitling tho Student
to hecome a Candidate for the Degree of Backelor of Laics.

'I'hc_} method of teaching is by Lecture, Examination, and
Practice in the Moot Courts. Large Library facilities are
afforded in the State Library.

ITox. IRA HARRIS, LL.D,
on Practice, Pleadings, and Evidence.

ITox. AMASA J. PARKER, L.L.D,,
on Real Estate, Criminal Law, and Persoral Rights.

AMOS DEAN, L.LD,,
on Personal Property, Contract, and Commercial Law
Circulars may be obtained by addressing

AMQS DEAY, Albany, N. Y.
Awupaxt, N. Y., May 18, 1860.

PUBLIC RRGE
o)
EBTORS to the Crown will take Notice that the

Regulations requiring payment of Arrears due on Public
Lands are in full force, with the Sanction of Parliament.

LANDS.

. Squatters are reminded that they can only acquire a right
in Public Lands by purchase from the Crown, and that these
lands are sold to the first applicant.

P. M. VANKOUGIINET,
Department of Crown Lands, Cemmissioner.
Quebec, 13th October, 1860. 6 in.

UPPER CANADA LAW REPORTS.

A RARE OPPORTUNITY,.

HE SUBSCRIBERS are commissioned to sell a
COMPLETE SET of the Upper Canada Law Reports
comprising,
The King’s Bench Reports, Vols. 1 to 6 incl. {old series), bd.
The Queen’s Bench Reports, Vols. 1 to 18, incl. bd.
The Common Pleas  *“  Vols.1to 7, “

Grants Chancery ¢ Vols. 1to 5, “
Practice “ Vol. 1 bound.
Chambers “ Vols. 1 and 2.

ALSO
The Code of Procedure of the State of New York 2 Vols.

MACLEAR & CO,,

Toronto, 5 Jan. 1861. 17 & 19 King Street East.

JUST RECEIVED,

XLL the New Editions of Standard ENGLISH LAW
f BOOKS, by MACLEAR & CO., Toronto.

BRITISH REVIEWS
AND

BLACKWOOD’S MAGAZINE.

L. SCOTT & Co., NEW YORK, continue to publish the follow
ing leading Britislll Periodicals, viz :

THE LONDON QUARTERLY (Conservative).
3

TIE EDINBURGH REVIEW (Whig).
3.

THE NORTH BLITISII REVIEW (Free Church).
4.

THE WESTMINSTER REVIEY (Liberal).

5.
DLACKWOOD’S EDINBURGH MAGAZINE (Tory).
HESE PERIODICALS ABLY REPRESENT

the three great political parties of Great Britain—Whig,
Tory, and Radical,~but politics forms only one feature of
their cheracter. As Organs of tho most profound writers on
Science, Literatare, Morality, and Religion, they stand, as
they ever have stood unrivalled in the world of letters, being
considered indispensable to the scholar and the Professional
man, while to the intelligent reader of every class they furnish
a more correct and satistactory rzcord of the current literature
of the day throughout the world, than can be possibly obtained
from any other source.

EARLY COPIES.

The receipt of ADVANCE SHEETS from the British Pub-
lishers gives additional value to these Reprints, inasmuch as
they can now be placed in the hauds of subscribers about as
soon as the original editions.

TERMS.
Per Ann,
For any one of the four Reviews ....e coveevcaiinnnines cenrane $3 00
For any two of the four Reviews. .......... ces 0 00
For any three of the four Reviews......... 7 00
For all four of the Reviews..cove civerrunies crviiniiinennes 8 20
For Blackwood’s Magazine......... revreenes 8 00
For Blackwoond and one Review..... 5 00
For Blackwood and two Reviews.. 7 00
For Blackwood and three Reviews...... .~ 900
For Blackwood and the four Reviews...... erveeraeneseee 10 00
Money current in the state where issued will be received at

ar.
? CLUBBING.

A discount of tweaty-five per cent. From the above prices
will be allowed to Clubs ordering four or more copies of any
one or more of the above works. Thus: Four copies of Black-
wood, or of one Review, will be sent to one address for $9 ;
four copies of the four Reviews and Blackwood for $30; and

80 on,

POSTAGE.
Subseribers in the British Provinces will Receive the Reprints

frec of U. S. postage.
N. B.—The price in Great Britain of the five Periodicals

above is $31 per anpum,

LEQONARD SCOIT & CO,,

No. 54 Gold street, New York.



ADVERTISEMENTS.

PROVIDENT LIFE ASSURANCE COMPANY,
TORONTO, C.W.
LIFE ASSURANCE AND ANNUITIES.—ENDOWMENTS
FOR CHILDREN.—PROVISION FOR OLD AGE.
Cariranee......£100,000. | Pam vr...........£11,500.

"TIIE ProvIDENT Lize Assurance & INVESTMENT
Couraxy is now ready to receive applications for Life
Assurance in all its branches, and for granting Annuities.

The Directors of the *“ Provident” are determined to conduect
the business of the Campany on equitable principles; and,
while using every necessary caution in the regulation of their
premiums, will give parties assuring every leg’timate advan-
tage to be attained by alocal company. aving every facility
fur investing the funds of the Company at the best possible
rates ot interest, the Directors have full confidence that, should
the duration of Life in the British North American Provinces
be ascertained to be equal to that of the Britsh Isles, they will
be able at no distant day to make an important reduction in
the Rates for Assurance. Till that fact is ascertained they
consider it best to act with caution.

With regard to the “Bonuses” and * Dividends” co osten-
tatiously paraded by some Companies, it must be evident to
cvery “thinking man” that no Company can return large
bonuses withvut first adding the amount to the Premiums:
Just as snme tradesmen add so much to their prices, and then
take it off again in the shape of discount.

Tables of Rates and forms for application may be obtained
at the Office of the Gompany, 54 King Street kast, Teronto, or
at any of the Agencies.

VALUABLE LAW BOOKS,
Recently published by T. & J. W, Johnson & Co.,
197, Chestnut Street, Philadelphia.

COMMON BENCII REPORTS, vol. 16, J. Scott.
Vul. 7, reprinted without alteration ; American notes by
Hon. Geo. Sharsweod. $2.50.

ELLIS & BLACKBURN'S QUEEN’S BENCIH

REPORTS, vul. 3, reprirted without alteration ; American
notes by Hon. Geo. Sharswood. $2.50

~NGLISH EXCHEQUER REPORTS, vol. 10,
4 by Hurlstone & Gordon, reprinted without alteration;
American notes by Iton. Clark 1lare. £2.50.

AW LIBRARY, 6th SERIES, 15 vols., 845.00;

-4 a reprint of late and popular Excuisuy ELeMexTary Law
Booxs, publisbed and distiibuted in monthly numbers at
$10.00 per year, or in bound volumes at $12.00 per year.

YLES on BILLS and PROMISSORY NOTES,
fully annotated by Hop. Geo. Sharswood. $4.50.

ADAM’S DOCTRINE OF EQUITY, fully anno-
tated by Henry Whartun, Esq., nearly 1000 pages. $5.50.

PENCE'S EQUITY JURISDICTION. 2 vols.
8vo. $9.00.

SMITH’S LEADING CASES, by Iare and Wal-
loce. 1853, 2 Vols. w1l
XMERICAN LEADING CASES, by Ilare and

1 Wallace. 2 Vols. $10.

T, & Jeo Wo Johnson & Co% Law Publications,

LAW BOOKS IN PRESS AND IN PREPARATION.

INDEX TO ENGLISH COMMOX LAW REPORTS.

A General Index toall the Points decided in the English Common faw Reports
from 1513 to the present time. By Geo. W. Biddle and R 2. MeMurtite, Lsgs

STARKE ON EVIDENCE.
ARRANGFD AND COFIOUSIY ANNOTATED LY HOM, GLO. S ALSWOOD,

A Practical Treatire on the Law of Evidence. Ry 1homas Starhic, heq. Fourth
English Edition, with very considerable Alterations and Additions; incorpoa-
ting the Statutes and Reported Cases to the time of publication By G. M,
Dowdeswell ard . Gu Maleolm, kequures. Barpistersat-Law,  Carefully and
elaborately annotated (with referenco to American Cases, by Hon. George
Sharswood.

DEST ON EVIDENCE AND PRESUMPTION.

A Treatise on the Principles of Fyidenee, with Practice as to Proofs in Courts
ot Common Law, also Presumptions of Law and Fact, and the Theory and
Ruley of Circumstantisl Proof 1n Crimima) Caaes, By W, M, Best,  Carefully
annotated with reference to Amernican Deduons.

THE LAW OF VICINAGE.

A Practical and Elementary Treatise on the Law of Vicinage. By Henry
Wharton.

TUDOR'S LEADING CASES.

Leading Cases on tho Law relating to Real Properly, Gmveyancing, and tha
Constructeom of Wulls, with notes by Owen Davies Tudor, awthor of Leading
Cases . Epaty, Wath very full Notes refurring to Awmetican Decdsions, by
Henry W harton.

SMITI'S LANDLORD AND TENANT.

The Law of Landlord and Tenant; being a Course of Lectures delivered at the
Law Institution by John William Smuth. (Author of lesding Cases) With
Nates and Additions by Frederkk Philip Maude, of the Inner Temple, With
additionat Notes referring to and illustrating American Law and Decisions, by
P. Pemberton Morris, Esq.

BROOM'S COMMENTARIES.

Comumientaries on the Common Law, ss Introductory to its study, by Ilerbert
Broom, M.A, author of “* Legal Maxims,” and “ Parties to Actions.”

BROOM'S PARTIES TO ACTIONS.

Practical Rules for determining Parties to Actions, Iigested and Arranged with
{ases, By Herbert Broom, Author of * Legal Maxims” From the second
London Edition, with copious American Notes, by W. A. Jacksun, Esq.

WILLIAMS'S LAW OF REAL PROPERTY.
AMERISAN NOTES BY W I KAWLE, £3.

Principles of the Law of Real Property, Intended as a first book for Students in
Conveyanaing By Joshua Wilhams  Second American Edition. with copious
Notes and Refereuces to American Cases, by William Henry Rawle, Author of
¢ Covepants for Title ”

COOTE ON MORTGAGES.

EDITED WITH COPIOUS AMERICAN NOTES.
A Treatice on the Taw of Mortgagen, By R H Coote, E<q  Fourth American
from the Third Eoglish Edition, by tho Author and R. Coute, Lsq., with Notes
and Reference to American Cases.
SUGDEN ON POWERS.
A Practical Treatise of P'owers, by the Right IHon. Sir Fdward Sugden, with
American notes and References to the latest Cases. 3rd American Edation.
ANNUAL ENGLISH COMMON LAW DIGEST FOR 1855.

An  Aunalytical Digest of the Reports of Cases decided in the English Courts of
Common Law, Exchequer, Exchequer Chamber, and Nigh Prius, in the year
1855, in continuation of the Annual Digest by the late Heory Jeremy By
Wm Tidd Pratt, B«  Armanged for the Englnh Common Law and
Exchequer Reports, and distributed without charge to subscribers,

SsfITI ON REAL AND PERSONAL PROPERTY.

A Practical Compendium of the Law of Real ane. Personal Property, ac cou-
nected with Conveyancing, by Josiah W. smub, Edutor of Mattord's Pleadings,
&c¢, with Notes referrjug to American Cases and illustrating Amerlcan Law

ROSS’S LEADING CASES ON COMMERCIAL LAW
Vol. 3.  Principal and Surety and Ageut. Partnership.

ENGLISH COMMON LAW REPORTS, Vor. 83.

Edited by Hon. Geo Sharswood.

ENGLISH EXCHEQUER REPORTS, Vor. I1
Ed!ted by ilon. J. I.Clark Hare.



ADVERTISEMENTS,

TIHE ENGLISH LAW AND EQUITY REPORTS
HAVING BEEN DISCONTINULD, PARTICLLAR ATTENTION IS INVITED
TY vuit

NEW SER!ES OF REPORTS

OF Tl
COMMON LAW COURTS OF ENGLAND

IN WHICH WE WILL UNITE THE ADVANTAGES OF. AND AVIOD THE
OBJECLIONs TO, BOTH OF TIHE FORMER SERLES,

VE will issue FULL REPRINTS of future

volumes of QUEEN’S BENCUH, COMMON PLEAS
and EXCHEQUER CASES Ly the regular Reporters, with
notes by the American Editor, as heretofrre ; adding in an
Appendix to each volume, important c.ses omitted by the
Regular Reporters, but published in ot'.er English Reports;
and also Reports of ail Cases decided by the Iouse of Lords
on .Appeal from either of these courts. We thus give all the
important decisions in the three great Law Courts of England,
with their final settlements, and furnish a series of Reports
which, for practical value and cheapness, is unequalled in
England or Ameriea.

The cost of publication is much increased by these impor-
tant additions; a liheral subscription will enable us to con-
tinue and extend them without advance of present price—
$2 50 per volume.

We ack o comparison between this series and the different
modern reports, as to cheapness, promptness, reliability, and
general value, confident that, in every particular, they are far
more desirable.

Purchasers can have future volumes lettered in continuation
of their sets ot Common Law or Exchequer, or with the name
of the Reporter or Court as issued in England, and thus begin
a new series with the new Reports in each Court; an oppor-
tunity rarely offered to new subscribers.

These Reports will be regularly digested in the Annual
United States Digest.

Volames below already published :—

Common Bench Reports (New Series) 2 vols ......... $5.00

Hurlstone and Norman’s Reports (Exchequer) 2 vols. 5 00

Ellis and Blackburn’s Reports {Queen’s Bench) 7 vols. 17.50

Volume 3, Commen Bench {New Series) will be issued
shortly, with the proposed improvements.

T. & J. W. JOIINSON & Co.

CONSOLIDATION OF TiIk

LAW AND EQUITY REPORTS,
PUBLISHED BY LITTLE, BROWN & Co, WITH THE

COMMON LAW REPORTS & EXCHEQUER REPORTS.
PUBLISHED BY T & J. W. JOIINSON & CO.

HE publishers of the English Law and Equity
Reports would respectfully state to the legal profession

that the experience of nearly seven years has demonstrated
that two series of English Reports are not demanded in this
country. An arrangement has therefore been made with the
ublishers of the Philadelphia series, to reprint the English
teports upon anew plan which will preserve the chief advan-
tages of, the Law and Equity Reports, and be free from any
of the ohjections which might heretofore be made to either
series. The Regular Reports of the English Common Law
Courts will hereafter be published separately, under their ap-
ropriate names, either of the Keporters or Courts, as they are
1 England, so that the reports of either court may be separ-
ately purchased if desired. 'To give them tho completeness
which has hitherto characterized the Law and Equity Reports,
an Appendix will be added to cach volume, containing the
cases decided in the House of Lords an appeal from the re-
spective Courts, and also cases omitted by the regular, but
reported in other BEnglish Reports. In this respect, the new

plan forme a continuation of the Lnw and Equity Reports;
and the subscribers to the later series can secure, in a new
form, all its chief advantages; and by commencing with the
7th of Ellis & Blackburn’s Reports, the st ot Common Bench
Reports, New Series, and the Ist of Hurlstove & Normaw’s
Reports, they will keep up an unbroken chain of all the Eng-
lish decisions from the commencement of the Law and Equity
Reports. In commencing the new series with the volumes
above indicated, some cases will be found which have al-
ready been published in the Law and lquity Reports, but
the number is not large enough to be material,

Boston, January, 1859, LITTLE, BROWN & CO.

INDEX TO ENGLISH COMMON LAW REPORTS.

1856.—2 Vous.

$9.00.
THIS Index is a relinble guide to the immense mass of au-
thorities contained in these Reports. The arrangement
is simple and easily understood, and no pains have been spared
to insure that accuracy which 1s indispensable.  The editorial
labours have been performed laboriously and faithfully, Each
case has been carefully read and studied, and every point has
been noted, cither direct or incidental, upon which the opin-
ion of the court was given. Of the large number of general
titles into which the book has been divided, the Editors have
made extensive sub-divisions, which have Leen again divided ;
so that, by means of a suitable reference and running title,
the inquirer is directed to the precise page on which he will
find the desired authorities. To the page and volume as re-
furred to in the old Index, the names of the cases, the page,
and volume of the English Reporter have been added ; thus
trebling each reference, and rendering almost impossible the
existence of any scrious error. The titlesof Ayency, Contiact,
Criminal Law, Evidence, Executors, Landlord and Tenant, Part-
nership, Pleading, Ralway Companies, Vendor and Wills aro
some of those which have been most amphfied, and to which
particular attention is invited. The work will be found of the
first practical importance to those who have the English Com-
mon Law Reports or the original English Repurts, as well as
to those who have peither, but are in want of a safe and 1eli-
able guide to a large body of the best legal uuthorities,

** The work is well done, the arrangement being such as is read-
ily understood, and the results of the cases being indicated with
brevity and precision.”—Law Reporter, Januvary, 1857.

“The vnnistakable mark of systematic and intelligent Iabour
meets the eye on every page.” —Legal Intelligencer, December, 1856.

“We do not hesitate to commend the labuurs of our friends
Messrs. Bid ile and McMurtrie to the earnest con~ideration of the
profession, feeling quite sure that the inquirer into the Commeon
Law authorities from 1813, will not be disappointed in readly
finding the very case or point Le here seeks.”—Law Reguster,
January, 1857.

WE ANNEX A SPECIMEN oF TuE INDEXN.
BILLS OF EXCHANGE AND PROMISSORY NOTES.
YL~ ontinued )
[#) The hours within which

presentment tor payment
fhould be made.

1. ¥orm and obligation generally.
a) What s a Bill of Exchange.
4] What isa 1 missory Nots.
¢] Placo of making.
d] Placa for payment. [¢] Days ot grace.
¢] Partics to. IX. Payment.
JOther matters relating to, a)] Restrictive indorsement
II. Alteration of. 4] Notice of application of il

I The stamp to a pirticular account.
1V. The acceptance. c] Payment for honour.
V. Presentment for acceptanco. d] Lvidence of payment.
VI Acceptance supra protest. X Protest
VII. Transfer. XI. Notice of dishanour.
V11I. Presentment for paymont, {a} Notice by any party accrues
a) Generally. to beuefit all.
] Titne within which Balls, b} Who entitled to notice
Notes, and Checks, must c] Due diligence in giving
‘be presented notice
[€] Place at which presentment d} Maaner of giving notice,
raust be made. ¢] Form of potice.
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Tux UPPER CaNipA IAW JotrVaL—This well conducted publication,
woare glad to learn, has proved eminently succersful. 1ts contents must
Prove of great valus to the profeseion in Capada, aud will prove futerest-
inu in the United States.—American Ravlieay Review, September 20th,
1300,

Tug UpperR CaNwpa Law JourNaL —Tine useful pabliestion for Sep-
tember i3 betoro us W heartily recommend it as a very useful Journal,
not only to members of the legal profession, but nizo t  Magistrates, Bail-
1M, Sc., and in fact every person who wished to heep himself posted in
Jaw matters It bas been recommended not only by the highest legal
authorities in this Province, but also In the Unitéd States amd England,
The present number s replote with usetul mtormation,— Welland e
porler, September 20th, 1800,

Urrer CANADA LAW JOURNAL~We havo recefved the Apri number of
this excellent publication, which 13 8 credit to the publishers and the
Province. Amonga great varloty of articlea of interest, we capeclally
note two, onw on a serles on the Constitutional History of Cavada, the
other upon a decision declaring the right of persons not partles to suits to
gearch the books of tho Clerks of Courts for jndginents  The question
arows out of a request of tho Secretary of the Mercantile I'rotection
Axsociation ~Montreal Guzette, April, 25th.

Tie UPPER CaANADA LaW JOURNAL, for May. Messr«, Maclear & Co,
King Street, Toronto —In addition to intereating reports of casearccently
tried in 1he several Law Courts, and a varfety ot o*her important matter,
this number contains well written originsl articles on Muuidpal Law Res
form; responsibilities and duties of School Trustees and Teachers; and a
continuation of & Historical Shetch of the Constituton, Luws and legal
‘Tribunals of Canada.—Thorold Gazzelte. May 19th, 1559,

Urp ‘(\'.\m LAw JOURNAL—Tho March number of this very useful
and inte¥sting Journal has been recenned.  We think that the articles
found in its pages are equal In abihity to any found In kindred periodicals
cither in kngland or Americx.  Mexers Ardagh & Uarrison deserve the
greatest coedit for the manner fn winch the editorsal work is performed.
Wo hope their enterprise may buas x;romnblaasu iscreditablo.—~Hastings
Clroncle, .!lay,.lwx 1859.

The Upper (upada Law Journal.  Maglear & Co. Toronto. This well
conducted publication, we are glad to learn, has proved eminently suc.,
cessful.  Its contents must prove « £ great vallio to the Profession in Cal
nada, and will pr vo interesting in the United_States —Legal Intelly
cery Philadelphis, August 6, 1858,

Upper Canada Law Journal—We have received the first number of
the fitth volume of this highly useful Journal, published by Maclear &
Co,, of Toronte, and edited by the talented Robert A Harrison, Esq,
B.C.L., author of the Common Law Procedure Act, which has obtained
classification along with the celobrated compulers of kogland and is pre-
ferred by the professionals at home to all others.

Theara fs no magistrate, munidpal officer, or private gentlemen, whose
profession or education wishes the law to be well admiustered, should
be without it. 1here are knotty points defined with asimplicity that the
most ordinary minds can understand, and the literary geutleman will
find 1n its pages, a history of the coustitution and laws of Canada, from
the assumption of British authonty.  Subscription, $1.00 a year, and for
the amount of Iabour and erudition bestowed upon it it s worth double
the amowut.—¥ictoria Ieruld, January 19, 1859,

The Iaw Journal of Upper Canada for January. By Messrs ARpagnt
and HARRISON., Macletr & Co , Toronto, $1 00 a year cash.

This 1s one of the best and most successful publications of the day in
Canada. and its success prompts the editors to greater exertion. For in-
stance they promlse during the presaut volume to devote a larger portion
of their attention to Muniipal Law, at the same time not nezlecting the
intorests of their generd subseribers.— Britesh Whig, January 18, 1859,

The Upper Canada Law Journal, for’January. Maclear & Co, King
Stroet East, Toronto.

‘This s the first number of the Fiftk Volume- and the publishers an-
nounce that the terms on which the paper has been furnished to sub-
scribers, will remain unchanged.—viz. 34 00 per annum, if paid before
the 1ssuc of the March number, and §5 00 if afterwards, Of the utility of
the Law Journal, and the abliity with whieh it 15 conducted, ample
testimony has been afforded by the Bar aud the Press of this Irovince;
30 it Is uhnecossary fur us to sry much in the way of urzing 1ts clauns
upon the liberal patronage of the Canadain public—Zhorald Gazette,
January 27, 1659

THE UpPER CavaDA LAW JOURNAL AND Locat Covrts’ GAzertk, is the
name of an excellent monthly publication. from the estaulishment of
Maclear & Co, Toronto —It 14 conducted by W. D Ardugh, and R. A,
Harnson, B. C. L., Barrister at Law —Price $1 per annum.—Oghawa Vin-
dicator, October 13th , 1858

Law JournaL. for November has arrived, and we have with pleasuro
its invaluable contents  In our humble opinion, the publication of this
Journal 13an inestimable boon to the legal profession. We aro notawaro
of the extent of {ts circulation in Brantford: it show'd be taken, however
by every member of the Bar. in town, as well every Majistrate and Munt-
cipal Officer. Nor would politicians find it unprofitable, to pursue 1ts
lughly instructive pages  This journal is admitted by Trans-Atlantic
writers to by the most ably conducted Journal of the profession in Amer-
fea.  The Publishers have our sincere thanks for the present number.—
Brant Herald, Nov. 16th., 1858,

The Law Journal is beautifully printed on excellent paper. and, in
deed. cquals in its typogeaphical appearance, the legal record published
in the metropolis of the United Kingdom. $4a year i3 very mnconsi-

derable sum for 20 much valuable information as the Law Journal con-
tains.—Purt Hope Atlas.

UPPER CANADA LAW JOURNAL.

|

o

HIX PRIESS.

UPPFR CANADA Law JournaL, Maclear & Co., Toronto, Japuary.—~We
have 2o frequently spoken in the highest terms of the merits ot the above
periodical, that it is scarcely necessary for us to do anythiog more than
achuuwledge the recelpt of the last number. Tt Is almios? ay essential 1o
Muunicipal oflicers and Magistrates as it is to Lawyors —Strufford Exam-
snery 4th Muy, 1859,

Tue UprFr Cavapa Law JourNat for March. lly W. D. Ardagh and
Robt A. Harricon, Barristers at Law. Maclear & (o, Toronto. $ta
year cash,—Above we have joined together for a single notice, the most
useful perfodical that any country can produce, and happy are we to add,
that it appears to be well and deservedly patronised Ve havo 20 repests
edly alluded to its merits, that the reader will readily excuse any longer
mahemention.— Whag, May, 18tk 1859,

THE UPPER CANADA LAW JOURNAL, and Local Cburls Gazelte.

The August number of this sterling publication has been at hand rev-
eral days 1t opens with a well written onglual paper on “ Law Equity
and Justice,” which constders the questions o froquently asked by those
who have been, as they think, vietlmized in a legal controversy :--*Is
Law not Equity 2 Is Equity not Law?” Liabiiity of Corporationa, and
Lialuiity ot Steamboat Proprietors, are noxt in order, and will be found
wortha carcful persusl. A “ IHstorical Sketch of the Constitution, ILaws
and Legal Tribunals of Canada.” ix continued from the July number; it
13 compnled wath caro, and should bo read by every youny Canadian,

The correspondence department {s very full thls month. There are
Jetters from soveral Disisjon Coure Clerks, asking the opiuions of the K.
ftors on polots of law with which It §s fmportant every clerk should bo
famihar.  There aro communicationa too from Justices of tho Peace, ask-
ing infurmation apon a great varlety of subjects. Al! questions are an-
swered by the Editors, anda ylance at this department muct be sutiicient
to sativfy every Clerk, Justice of tho Peace, BaihiT or Constable that fnno
way can they invest $4 with so much advautageto themrelves, asinpaying
tMtumonut as a year's subseription to the Law Journal., The report oy
the case, “ Rezina v, Cummings,” by Robert A. Harrlson, Esq., decided in
the Court of Exror and Appeal. 13 very full, nnd of courso will receive the
carcful attentlon of the profession. 1 he Reports of Law Courts add great-
I3 to the value of the publication,

Tug UPPER CANADA LAW JOURNAL, &¢.

We are indebted to the publishers of this Interesting law periodical for
the numbers till this sale of the present volume, (Vol. 4.) commencing
with January last. 1ts pages have been looked over by us with much
interest, It 1s the only legal perfodical published in Upper Canada,
and i3 conducted with great ability, Each number contains elsborate
original articles on professional subjects, mainly of importanec to the
bar of Canada, but alse ent=riaining to that of the Unfited States— com-
muvications on mooted points and replivs thereto, serial instructions
to magistrates and other officers—and numerous decisions ot the Division
and other Courts of Canada, We wel it as an llent ox
The Putsburgh Legal Journal, Sept. 4th, 1858,

THR LAW JOURNAL, for February, has been lying on our table for some
time. As usual.itis full of valuable information. We azo glad to find
that the circulation of this very ably conducted publication is on the in-
crease—that it is now found in every Barrister & offico of note, in the
h.m;lbs of Diviston Court Clerks, Shoriifs and Bailitfs.— Hope Gusde, March
Oth 15569,

TRE GPPER CANADA LAW JOURNAL for July. Maclear & Co, Toronto. $
a year.—To this usefal publication the public are iudebted for the only
reluble law intelligence.  For instance, after all the Toronto newspasers
have given a garbled account of the Iegal proceedings in the case of Moses
R. Cammings, out comes the Zaw Journal and speaks the truth, viz:
that the Court of Appeal has ordered a new Tral, the prisoner remaining
In custody.—Britwsh Whg, July 6, 1858,

Tix UpPER CaNaDA LAw Jourvsl. Toronto: Maclear & Co —The July
number of this valuable journal has 1eached us.  As it is the only publi-
cation of the kind in the Province, it ought to have an extensive circula-
tion, and should be in the hands of all business as well as professional
men. ‘The Lrice of subscription is four dollars a year 1 advagce.—Spec-
tator, July 7, 1858,

Upper Canada Law Journal.—This highly interesting and useful Jour-
nal for June has been received. It containsa vast amount ofinformation,
The articles on “The work of Legislation,” «* Law Reforms of the Sessi n,”
“ istorical Sketch of the Constitution, Laws and Legal Tribunals of Can-
ad3,” are well worthy of a careful persual This work should be found
in the oflice of every merchant and trader in the Provioce, beinz in our
opnon, of quite as much use to the merchant as the lawyer.—Hamillon
Spectator.—June 8, 1853,

U. C. Law Journal, August, 1858: Toronto Maclear & Co.

This valuable law serial still maintains its high position. We hope its
airculation is fncreasing  Every Magistrateshould patronize it. Wo are
happy to learn from the number beforeus that Mr, Ilarrison’s “ Common
Law Procedure Acts” is bighly spoken of by the English Jurist, a legal
authority of considerable weight. He says it is « almost as useful to the
English x5 to the Canadian Lawyer, and 1s not only the most reront, but
by far the most complete edition wliich we (Jurst) have seen of theso tm-
portant acts of parlisment.”—Cobourg Rar, August 11¢h, 1858,

UpPER CANADA LAW JoURNAL~The August number of tho Upper Can-
ada Law Journal and Local Courts Gazeltr, has just come to hand. Like
its predecessors, it maintains itshigh standing s a periodical which shoufd
be studied by every Upper Canadian Law Student; and carefully read,
and referred to. by every iotelllgent Canadian who would become ac-
quainted with the Jaws of his adopted country, and seo how these laws
:lam]adllgigutered in her courts of Justice.—Stratford Ezaminer, August

2thy 1808,
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DIARY FOR JANUARY.

1 Tuerday .. Ciregmesion  Tazes to b computed (rons thys day
2 Wednenluy . Last day for notice of Tolal for Lorunty Assizes
4 SUNUAY. Fuphanv.
T Monday... . County Court Cevm hegios  Sarropute Court Tertn b Her
and Deviges diting< commetis Municipal bl tivos
9 Wednesdny  Elctivn of Shoul Trusters
1 Thursday Tonaite Winter Assizes commenas:,
1. ~atortas ..., UCungy Court and Surrogate Court Terms ond
13 SUNDAY | L Sanday dfter Epiphany
14 Munday Recurder's Court sty Flection Police Trustees ju Pol Villages
15 Tuosduy Terreasurer or Chatiberiain of Muticpalities to imahe roturn to
Buard of Audut
19 Siturdav Articden, ¢, to be Left with Secretary of Law Soitety
20 stNDAY 2ad Sutalay after Epphany
21 Vianday Membrers of Masiapal Coutdls fexeept Sounties) and Trastees
of Pollire Vitluges to hold irst e ting
22, Tuesday Members of Couuty Counais to holl neet meeting.  Last duwy
for putice Chan Ex Torcnw  Hoe and Devisoe Sittin w1 0d
20 SUNDAY Septustiecima
31 Thursias List day for Cities & Cruntiex to make returuy to Guvernment.

Day for dramaar S hool Trastees to retire

INPORTANT BLSINESS NUTICE

Yersons endelted tathe Propretors of thas Journal are vequested to vemember that
all vur past dur aceuunts haee heen placed s the hands of Messre Patton d Ardagh,
Atlorneys. Burree, jor collection; und tha! only @ prompt remutance to them wail
sare cosls

Itaswath qreat yelurtance that the Proprietors haw adopted this course, but they
hizee lern compriled L i 30 18 order to rnalde them Lo meet their carrent expenses,
which ure very heory

Ao thel the usefulnese of the Jaxrnal 1s 50 agenerally admited o soould not be un-
rexsomalle to expect that the I’rofession and Qfhicers of 'he tvurtswou'd acrrd il o
faberal sapirm! tnstead of allowing themselves tn be sued fur thar su'<criptoms

TO CORRESPONDENTS—See lost page.

!

@ye pper Canad éﬁaiu Jouenal.

JANUAR\’ 18()1

NOTICE TO SUBSCRIBERS,
48 2nome Suliserivers do not ye understand our new method of
addressing the ¢t Law Journal,” we take ths opportumi’y of guang
an cxplanation.

The object of the wystem is to inform eack indwidual Subscriber of
the amouat due by hen to us to the end ¢of the CURBENT year of
pullication.

This object is cfiected by printing on the wrapper of each numher—
1. Thename of the Subseriber. 2. Tac amountn arrear. 3 Taur
current year to the end of whach the computations made.

Ture ««Juhn Smith §5°60."  Tiae mquifies that, at the rad of the
yrar 1860, John Smuth swill be indebted to us in the sum of 33, for
the current volume,

So  Uenry Tompkine 25760 By thieas siqnificd that, at the
end uf the year 1NGO, Henry Tomphins will e tadelte ] (o ut in the
aum of 825, for 5 volumes of the  Law Journal.”

Many persons take 83 G0 to miean 3 doliars and 60 ernts.
1 a musiake. The 60
amount represented as due.

Ttas

hav reference to the vear, and not to the

T0 OUR READERS.

It is no small satisfaction to us to be cnabled to issue
the index, title page, &c , to Vol. 6, and Calendar fur 1861,
with the current number of the L Journal.

During the ¢ just cxpired, it has been onc of our
chief aims to 1wue the different numbers of the Law
Josrnal with regularity and despateh, and in future we
hall endeavour to continue to do so.

\

boltisa suluclt of surprize to some readers that we are
“able to present so much original matter in cach number of
‘the Journal.  We admit that it costs us much time and
“labor to do so, but at the same time feel no inclination to

i abate vur exertions in this respect.

f We are ambitious of retiining the good apinion which

Tkindred B nglish and  American pablications have been
Should there be any
| change 1 the editorial management of the Loaure Journal we

"pleased to express in relation to us.
hope that the change will bean improsement At present,
however, no change is contemplated, and we are not
inforined that any is desired.
It is our duty in an especial manner to acknowledge our
obligrations tu the able editors of the Law Times, the Nole-
Leitor's Journal, and Lrue Magazine and PRreewir, for the
kindly and we confess flattering notices of the Upper
Canadz Law Journal, which from time to time have
appeared in the pages of those well known organs of the
legal profession in the mother country.
_a source has been to us not merely a just subject ol pride,
_but an incentive to increased exertion.

Praice fromn such

Proud, however, us we feel of praisc from such high
“quarters, we feel still more so of the steady and inereasing
“support which we receive, nut ounly from the Legal Profes-
“sion of Upper Canada, but from Division Court and Muni-
cipal Officers, Magistrates, and a!l others eoncerned in the
adwiuistration of justice.  As the successful lawyer points
_to the number and respectability of his clients in proof of
“lis suceess, so do we point to the number, respectability,

"and intelligence of our readers, in proof of our success and
our influence.

More than onc rival has been started in the hope of
diverting some of our municipal and other patronsge, and,
after a sickly esistence, has died a premature death.  We
need do mo more at present than refer to the fate of the
Municipal Economist, and we do so in feclings of sadness
rather than of triumph.  While we fear no opposition,
we cntertain no feelings of jeaionsy. We are glad to learn
that the Municipal and School Reports ave likely to suc-
ceed.  There i3 room enough for us both.  Our spheres
are not precisely the same; and evon were they so, these
Reports would uot suffer any injury from any wilful act
of ours. We wish them every success, and shall not fail to
lend a helping hand, if in our power, to contribute to their
success.

In the volume which with this number we commence,
increased attention will be given to the claims of Division
Courts upon us A treatise on the practice of Division
Courts is already announced, which, in addition to the in-
formation ordinarily furmshcd by us, will appear ‘o the
'Lawc Journal. As in times past, s> in the future, wo
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shall solicit inquiries from Division Court ofticers and
others, when in doubt ay to the practice or procedure in
Divigion Courts, or as to the eonstructivn of the statute or
rules governing and regulating that practice and proceduare.
YWe are never more happy than when giving information
of this kind, and therefore coustantly and coutinually
solivit inquiries.  We also invite candid discussion on all
matters of interest to the courts.  Discussions of sucha
nature, conducted in a proper spirit, do much to promote
the well being of the conrts, and for this reason will always

find ready adiission to our coluuns.

The number of Chamber decisions on points of practice
in the Superivr Courts has not been as great as we could!
have destred. This has been owing rather to a paucity of
decisions than to neglect to report decisions. When the
Comgon Law Procedure Act, INOD, first came into exis-
tence, au cntirely new practice was established, and every
day brought its new points dedided.  Then vur columns |
teemed with reports of points of practice decided in Chaw-
bers. DBut now the scene is changed.  The new, ill-under-
stood, uncertain practice of 1836 is the settled aud well-
understuud practice of 1860-1.  For twenty cases then
decided on points of practice, there is not one now to
report.  Stll new points, though few, do arise, and it sh
be une of our vbjects to chronicle thew as decided.  Our!
readers may rely upon attention to ths hmportant braoch
of our daty.

Nothing more occurs to us at preseut. Qur anxiety is
to wake the Luw Jvurnal as useful as possible to its
patrons.  Acting in this spirit, we shall be at all times
glad to receive suggestions from its readers. While, how- |
ever, muking this decluration, we cannot promise to adopt!
cvery suggestion offered th us. To do 3o would be both ab- :
surd tn itsell and destruetive to our stability.  Qur chict |
concern is in the first instauce to satisty all subscribers ;|
failing this, our uext 15 to satsy the wreatest possible !
number.  While such is vur desire and such our line of:
conduct, we cannot be expected to adopt extreme views
or to dv out-of-the way tungs, in order to satisty the capice |
or wistaken zeal of woy individual subserer.

»

COUNTY COURTS—IURISDICTION IN EJECTMENT.

(Contirued from page 207.)

'
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The jurisdiction in cjectment is limited to the County,
Court of the county in which the premises sought to be|
recovered lie.  (See 7, County Courts Act) i

It is just possible that premises may be partly in onc"
county and partly in another, and in that case a recovery |
could only extend to the portions Iying in the particular

county.  In Re Elhs v. Prachey, H Dowl. & L. 675, will

be found a decision on an analuzous coactment.

The action of ejectmsent in the County Cuurts is res-
tricted to the fullowing cases : Where the term and interest
of the tenant of any such corporeal hereditament shull have
expired, or been determined by the landlord or tenant by
a legal notice to quit: Where the rent of any such cor-
poreal hereditament shall be sisty days in arrear, aud
the Landlord shall have right by law to re-enter for non-
payment thereof.

There is umple room to dilate upon the grounds stated,
but, as they ivvolve for the movt purt matters of geueral
law, we purpose merely to refer to a few poi its.

Where a tenaney is once ereated, it can only be deter-
mined by cffuxion of time—by surrender—by forfeiture—
by notice to quit.

If the tenancy be for a term certain, on the expiration
of thut term the tevancy cuds without any act done by
either party. No notice to quit is necessary; both the
partics have votice from the lease of the period at which is
determines.  The lease constitutes the tenant’s title to the
posscssion ; with its expiration the right of possession ends.
He i> unly a tenant by sufferaace, and may be treated as a
trespasser.  The landlmd’s reversion becomes a right to
the possession. (Right <. Darly, 1T R1525 Cubh v,
Stoles, R Fast 35%; Hey v. Muorhouse, 6 Bing N.C. 573
Butcher v. Butcher, 7 R & €. 399 )

A tenaney, however, from year to year, from month to
month, or the like, is o continuing interest until deter-
mined by one of the parties; and under a lease for seven,
fourteen, or tweuty-one years, without specifying at whose
option it may be determined, the lessee only has the option
or fuurteenth
(floe Duclett

of determining it at the end of the seventh
year, and this option passes to the devisee

Pe. Watrn, 9 East. 16)

A surrvender M ovapiessierms and by operation of toe is
briefly but maost ably treated of in Swmith’s Landlord and

N

Tenant, puge 223

With regard to a tenw ey from year to year, a8 it is a
continuing interest it nousg be determined by notice to quit;
and in procecdings in the Cuunty Conrt, uader the enact-
ment before us, it will be often important to determine
what is a tenaney from sear to year, and in this (_:onncxiun
what agreement operates as a demise, and when and as to
Botice to quit what votice is sufficient—waiver of notice—
the obligations attendant on a demise, &c. &e. &e.

To coter upon these topics would be to open up an
extensive branch of the law of landlord and tenant, which,
with all the valuable text books on the subject easily attain-
able by the rcader, would be idle work on our part; and it
would little benefit the practitioner to string together a
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number ut’ cases, which may be easily found better arranged
than we would undertake to give them in an editorial.

If ejectment be brought for non-payment of rent, it
ought tv be borne in mind that the lundlurd must ¢ have
right by law to enter for non-payment thercot,” and so the
forfeiture must be in force at the time of activn brougzht.
11" there be any waiver by lardlord, his right of activn 1s
gone ; therefore the bearing of the doctrine of waiver upon
the particular case may be considered.

The most cominon acts of waiver ure reeciving rent or
suing for rent acerting after forfeiture. Aud Diere again
we must refer the reader to the many valuable works which
treat M e rtenso of this division of the law.

The third section of the Act provides for procedure by
extending the practice of the Superior Courts to the County
Courts ; and the fourth seetion confers upon these courts
the same powers that way be excercised by the Superior
Courts in the action of cjectmeat.

It scems clear that, at the trial of the action, proof must
be given to bring the case within the statute, € 4. that the
plaintiff is laudlord ; of the existence of a tenancy, and the
yearly value of the premises, and, of course, of the lhnd-

lord’s right to pussession.

WRITS OF INJUNCTION AT LAW,

One of the recent amendnents of the law has been that
of couferring jurisdiction upou courts of common law tu
grant writs of injunction.

In case of breach of contract or other injury whers the
party is entitled to maintain and bas brought an acticn, he
may in like case aud manner, as provided with respect to
writs of Mandamus, claim a writ of injunction against the
repetition or continuance of such breach of contract or
other injury, or the committal of any breach of contract
or injury of a like kind arising out of the same contract,
or iclating to the sume property or right. (Consol. Stut U.
C.y cap. 23, 8. 9).

But it is oue thing to command obedience, und it
is another to enforee it.  However valuable the power to
ixsue a writ of injunction might be, that value is wuch
impaired if the power to enfurce ubedience is not fully equal
to every emergeney that may arise

The Act sbove cited provides that the writ of injune-
tion may be enfurced by attachment by the court, or
when such court s not sitting by 2 judg.e (1b. s. 12).

No direction is given as to the steps necessary upon!

breach of the injunctisn to procure an attachent. That
is left to conjecture.

The practice of the Court of Chancery was formerly
upon au affidavit of the scrvice of the injunction and of its

. breach in the first instance to issue a writ of attachiment,
P(Bdin 78)  That left no means of escape.  While such
1 was the practice the process of the court was calculated to
inspire respect.

The modern practice, however, is to give notice to the
party of the iutended application (Bdin. (6), and it upou
receiving that friendly warning he is wise enough to snap
his fingers at the court und change his residence, the court
smiles benigoly while forgetting the contempt of 1ts process.

Is this all that the legislatuie has dune when couferring
the right to issue writs of injunction upon courts of com-
mon law? If so, the jurisdiction must prove in some
cases where relief i~ much required to be a wiverable abor-
tion. Indeed, in one cuase, and the only case in which, to
our knowledge, the jurisdiction of a court of common law
to punish for bicach of an injunctivn has been involved,
the jurisdiction has proved to be a failure

We refer to Melling v. Ellis, reported in other columns.
It appeared that defendant was in possession of a quarry
situate at Queenston, on the confines of Upper Canada, and
of quarrying implewents to the value of $2000 belunging
to the plaiatiff, and when plaintiff sought possession of his
property he was set at detiance by defendant—a man of no
means, and as it afterwards turned, of a very reckless
disposition.  Plaintiff, under these circuwstances, rather
than resurt to a breach of the peace, cowmenced an activn
against defendant to recover pussession of the louse pro-
perty so wrongfully witheld, and in that action clafined a
writ of injunction to restrain the defendant during its pen-
deancy from removing or otherwise disposing of the property
in dispute. Defendant was (to use the language of the writ)
strictly enjoined altogether and absolutely to desist from
selling or disposing to his own use, or removing any of the
quarrying implements, &c., until the court should makean
order to the contrary.

The writ was duly served, and the defendant did not
choose to obey it. On the contrary, living as he did on
the borders of the United States, he availed himself of the
opportunity while defending the suit, and so gaining time
of removing every article, probably to the United States
of America, and afterwards, when conducting his defence
in court, gloried in the fact that he had done so.

Of course, therefore, our reader remarks, he was duly
puni-hed for this flagrant contempt ; in all probability he
was imprisoned till be restored every article to the plaintiff
according to the judgment of the court. Nothing of the
kind. When application was made for a writ of attachment
against him, the learned judge to whom the application was
made, was compclled, by ¢ the practice” to adjudge, that
if the defendant did not forthwith fullow the property into
the United States he would run a scrious risk of being
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nupmoncd Tu other words, iv wus held to be necessary | We presume that the liberty of the subject could be
to give the defendant notice of the intended application for | safely placed in the hands of the court in cases of contempt.
a writ of attachment, so that if he chose he might to a ! If tot satistied of the contempt, then leta notice be served,
certainty make his arrangewents vu the Jday named to be  but if satisfied, the hands of the court should not be pow-
withount the jusisdiction of the court. crless fo act.

Can any one fancy a greater farce? The upshot of| We repeat, that the law which presents such an incon-
it is, that a man who wilfully and knowingly sets the | gruity sheuld either bhe wholly repealed or judiciously
process of the court at defiance, is told by the court that l' amended.  We have done our duty in directing attention
he is in danger and had better get out of Upper Canada as : tf) it, and must leave to others the consideration of legisla-
soor, as possible. 1t may be said that one pood effect at all | tive action.
events of this state of things will be, that we shall get rid:
of undesirable citizevs. Probably -+ But what sutisfac-;SU.\l.\lARY CONVICTIONS AND APPEALS THERE-

tion is this to the man who, relying npon the process of | FROM,
the court, loses probubly all that he is worth in the wnrld?! BY A BARRISTER.
What satisfaction (in the case above referred to) is 3t to the} (Contenued from Vol. VI paye 271.)

plaintiff who has lost his 82000 worth of property to say,| Appeals fram summary convietivas, or decisions of ma-
the defendant is gune, aud he iz no loss to the country— gistrates, are now governed by chap. 114 of the Consolidated
you will never see him again ! Truly such commisseration ' Statates for Upper Canada, and by chap. 9%, sec. 117 of
13 bitterly sarcastic, better caleulated to wound the feelings, ! the Consolidated Statutes of Canada  The first mentioncd
better caleulated to insult the common sense, than to re-|act regulates the practice in cases of appeal from convic-
plenish the pockets of the victim, who, relying upon the, tions for offences or breaches of the law, not beiny crimes,
process of the court to protect his property, finds that he ! and the other the practice in appeals from summary con-
has been relying on a broken reed. I victions under any of the criminal statutes of (fanada.

If the proceeding by injunctivn is to be retained m The diffirence in the practice under these two acts is
should be made effective, and if not made effective it had! i ' chictly, that under the first, or Upper Canada Appeal Act,
better be repealed.  Better far that the process should never | the notice of appeal must be given within four days after
issue than be issned only to be derided. The man who|the conviction, order, or decision, and eiyht days before
blusters as to what he will do when it is well koowu that|the frst quarter sessions to be held not sooner than twelve
he is powerless to do anything, is laughed at for his pains, ! days afier such order, &ec. ; and under the other act, the
So the court that commands what it cannot effectively en- notice must be given within three days after the conviction
foree is itself brought into contempt land seeen days before the first iarter sessions.

We do not advocate that in every case an attechment!  If the fist quarter sessions are held within twelve days
should, in the first instance, issue for the brcach of an in-after the couviction, the appeal under either act wust be
junction  Theliberty of the subject is teo impartant to be to the next following sessions.
at the merey of a disappointed or revengeful suitor. Bat!  “The words © within four days ™" after the conviction, ex-
we do say, that in some cases the court should have the *clude the day of conviction; (Newtt v. Dickson, 1T C.
power, ¢f it see fit, to issue process of attachment in theil’r Rep , 566 ) aud the wonds ““eivht dayvs before” the
first instanee. Lfirst quarter sessions, exclude the first day of the sessions.

If a creditor, having reason to believe that his debtor is | (Ree as to che computation of time in cases ot a ~imilar na-
about to abscond, desires to arrest him, the comt does'ture, 2 U € Pr. Rep, 122, 126, 144, 145, 227, 2380,
not require that notice shall be given to the debtor of anin-» 231, 233 & 259 )
tended application on « purticulur duy for process to arest ;. The terms “ecamvictnon, ” order, ™ ur  decision, ” in
him, aud simply because to require such a thing would be - the statute, tefer to the judanient or decision pronounced
to require the perpetration of a doworizht absurdity. To by the magistrate, not to the formul record of that deci-
require & notice to be served upon a man who violated the - sion which may not be drawn for sowe time after.  Courts
terms of an injunction under the circumstances of Melling ; - of quarter sessions have discretionary power to make rules
v. Ellis, of an intended application fora writ of att'lchment, of practice respecting the hearing of appeals, and the su-
is not, to our mind, one whit less an absurdity. It is in: penor courts will not interfere uonless the rules are mani-
truth worse than an absurdity—it is holding out 1 premium fl.at]y wrong or unjust. (flex v. Lanrcashire, (Justices) 7
to a man to violate the strict injunction of the court, and ' B. & C., 692 Rec v. Wiltshire (Justices) 10 East. 404
protectivg instead of punishing him when he does so. ' Rex v. Essex, (Justices) 2 Chit., 385; Regina v. Mont-
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qomerysuire (Justices), 3 Dowl. & L, i19; Regine v.. cause and watter must alxo be set forth in the notice; but
Bakewell, T Q. B., 601 ; Regina v. Gloucester (Justices), it has been held sufficicat, to state as the ground of the ap-
11 Jur, 6ivd; 16 L. J., 57, 1 peal, that the appellant * wras not guilty of the said offrnee.”
The time within which an appeal must be cntered, is'(Rer v. Newcastle-upon-Tyne (Justices), 1 B. & Ad., 933 ;
fixed by the practice of each sessions. If no time is fixed| Rez. v. Justices of Devom, 1 M. & 8., 411.)
the appeals may be entered and brought up at any time.  Unless personal service is made necessary by statutes
during the sessions. 1t is advisable, however, that a time : leaving the notice at the residence of the respondent would
should be fixed by each quarter sessions, in order that the  be sufficient. (Dick. Qr. Sess., 634.) It is doubtful if un-
magistrates in sessions may know what busincss they have'der the acts above mentioned, such a service would be
to dispose of ; and that the respondent may know whcther:suﬁicient, but if made upon the convicting magistrate it
or not the appellant intends to prosecute the appeal, and jmaust be personal.
that he may not be compelled to keep his witnesses at{ If the respondent does not appear at the sessions the ap-
court longer than necessary. In some counties it is alpellant will not be allowed to quash the coaviction ap-
standing order of sessions, that all appeals be entered with , pealed agaiast, until he has proved notice of appeal.
the clerk of the peace during the first day of the sessions,  After proof of rotice of appeal, the respondent may show
and an appeal list made up by him for the information ; that the appellant has remained in custody, or entered into
of the court. ilthe recoguizance required by the statute, or he may shew
Upon the hearing of appeals, the first step in all cases,!that the recognizance is insufficient. If the recognizance
after the appeal is called on and the jury sworn (if a jury|has not been entered into or is defective, the appeal will be
is required), is that the appellant should prove his notice of | dismissed. (Sce Kentv. Olds et a!, reported in this number
appeal. The notice of appeal is the only inscrument whickiof the Laiw Journal )
brings the appeal before the court, and by general prac-| When notice of appeal is proved, and a jury sworn, the
tice great nicety is required in drawing it. (Burns, Jus., party making the complaint to the magistrate (generally
Sessions, 206.) The notice of appeal by the statutes above {the respondent) begins. The distinction betweea an ap-
mentioned, must be in writing. But in any case not com-: peal from a court of record, and an inferior court not of
ing under cither of these acts, and the act creating the ; record, is thus stated by Lord Kenyon, in Iz v, The In-
offence merely requires notice to be given, a verbal notice\habz’lanls of Newhury, 4+ T. R., 476 : « In writs of errror
would be sufficient. f2ex v. Salop, (Justices) 4 B. & Ald., {and appeals to the House of Lords, where each party is in
626; Rer v. Surrey, (Justices) 5 B. & Ald., 538; flexpossession of all the evidence on both sides, the party who
v. Lincoln, (Justices) 3 B. & C., 548 ; Rer v. Yorkshire, ;impeachCS the decision below, always begins; butin a case
(Justices) 4 B. & Ald., 685) iof this kind, and where the appeal comes on to be heard
The service of the notice of appeal may be proved by affi_ : naked and destitute of all evidence before the court, these
davit or viva vocein open court. Being a preliminary step; who have done the act ought to establish the propriety of
to the hearing of the cause by the jury, and the sufficiency it by evidence.”
of the notice bheing a question for the court to determine,l! There is this additional reason why the party making the
it is perhaps preferable to prove the service by affidavit. 'icomplaint in the court below should begin—that the parties
As to the form of the notice, it must contain an intima- |are not restricted to the evidence adduced before the con-
tion of the intention to appeal, and of the cause and mat-| victing magistrate, but may adduce new evidence. Where,
ter thereof, and should be directed to the other party, and | however, by the practice of the Sessions, the appellant was
be intitled in the same manner as the conviction intended | bound to begin, aud the appeal was dismissed on account
to be appealed against, and which may be recited in it. | of his refusal so to do, the court above refused to interfere.

(Dick, Qr. Sess., 633.) i(]?ea: v. Suffolk, Justices, 6 M. & 8. 57).

Under the Upper Canada Appeal Act, which provides' Upon the verdict of the jury being given, on order of
that notice be given to the other party, or left with the court should be made in accordance with their findiog, and
convicting Justice for him, a notice directed to the con-|that With or without costs as the court shall think fit.
victing magistrate, and served upon him, has been held| The magistrates in Sessious have by the statute general
sufficient ; but under the other act such a direction and;power over the costs. But they cannot order the person
service would not, it is apprehended, be sufficient. The‘charged with an offence, aud who has been acquitted by
notice of appeal should state, that the appellant is a party ‘the jury, to pay any part of the costs of the appeal, or
aggricved by the act complained of (Rex v. W. R. York- convict him of an offence for disobeying such order, (Re-
shire, (Justic;s) 1M.&R, 547; 7B. & C, 678) The"gina v. Orr, 12 U.C. Q.B,, 57) 1t is a general rule in

-
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courts of Quarter Sessions to award caosts te the suceessful
party ; but where the conviction has been quashed for mat-

.eanse, when the case 13 taken up, and i3 under the consi-
[ . , .
rderation of the court, it becomes a part of the records of

ter of furm merely, it is usual in scveral counties to quash | the court, and therefore no longer under the control of the

the conviction without costy, fur the reason that as the con-

viction is drawu up by the magistrate, and not by the party |
an inferior court.

sccking to uphold it, it would be unreasonable to make the

respomdent pay costs for an informality not committed by |
The party ob-)sions to anotiier, and no notice of trial or of iutention to
Jeeting to the form mway waive the objection and try the . procecd at such subsequent Sessions is required under the

The defect in the conviction may, |

him or by any person under his controul

appeal on the merits
however, be of such a nature as to go direetly to the merity,
and in that case it would not be unreasonsble to make the
respondent pay the costs of the appeal.

Where costs are awarded they form a part of the judg-
ment, and the amount should be fixed and stated in the
order of Sessions. The court eannot grant costs to be tax-
ed by the Clerk of the Peace or by any other person;
though they may obtain the opinion of third persons, and
if they think fit adopt thut opinion.  They must themselves
fix the amount during the same Sessions, (Rer v. St
Mary’s, Nottingham, 13 Vast. 57; Rer v. Skhinn, cited in
Rex v. Sweet, 9 East. 27 ; Regina v. Long, 1 Q B., 710 ;
Selwood v. Mount, 1 Q.B., 726 ; Regina v. Clark, 13 L.
J., 91; but contra per Coleridge. J., in Rryina v. Wese-
morland (Justices), 12 L.J., 113.)

It is stated by Dickinson to be the practice at many
Sessions to allow forty shillings to the successful party
where costs are given.

The usual practice in courts of Quarter Sessions is to
have the costs taxed by the Chairman or Clerk of the Peace,
and upon such taxation the amount is inserted in the order
of Sessions made in the matter of the appeal, and the order
is theo passed by the court. In the taxation of costs a
counsel fee of 85 is allowed in some counties to the success-
rul party ; in other counties it is 1efased. And in some
counties counsel fees are allowed only to the county
attorney.

A court of Quarter Sessions cannot delegate its authority
to a third party as a referee to decide an appeal even by
consent, (16 Vin. Abr. 417, Rexv. Harding, 2 Salk. 477).
However, they may refer a matter to a committee of their
own body in order to report to them, and may adopt the
report without further exercising their judgment (Rex v.
Harding, 2 Salk., 477; Rex v. Natland, cited 5 Tyr.,
1056).

A second conviction, it appcars, may be filed with the
Clerk of the Peace after the first has been returned, ( Wil.
son v. Graybiel, 5U.C,Q B, 287:) but after the case
has been called on and the matter is in the hands of the
court, a new or amended eonvictivn cannot be filed; be-

| magistrate : and the court of Quarter Sessions have no

power to amend ur change the record of the proceedings of

Appeals may be respited from one court of Quarter Ses-

Statutea in force in this Province relating to appeals.

The judement of the court of Quarter essions may be
appealed from if the convietion is bad on the face of it,
(Shaw v. Hespeler, 16 U.C, Q B, 10%), but not on the
merits, (Reyina v. Impey, HH). Term, 4 Vie, P.C., Jones,
J,MS R &II. Dig. Appeal,1; Reyina v. Hussey, 2U.C.
Pr. Rep., 194, but sce Victoria Plunk Road Compary v.
Semmons, 15 U.C., Q.B., 303, and Reyina v. Wurtson,
7U0C,CP, 495, where a doubt is expressed on the
peint.) These cases were, however, decided before the
passing of the Criminal Appeal Aet, 20 Vic. chap. 61.
The effect of that act upon the right of appeal remains to
be decided.

HARRISON’S C. L. P. ACTS.

Messrs. Maclear & Co., 17 & 19 King Street East,
Toronto, the publishers of this work, have caused to be
compiled and published a Table showing the sections of
the C. L. P. Acts of 185G and 1857, and the sections of
the Consolidated Statutes of Upper Canada with which
they correspond.

This Table will be of incalculuble benefit to all who de-
sire with facility to make use of Mr. Harrison’s notes on
the different sections of the old Acts as applicable to the
present Consolidated Statutes.

Beariog in wind that the Consolidated Statutes are not
new laws, but only a different arrangement of the old Acts,
Mr. Harrison’s work on the old Acts, accowpanied by the
table to which we have referred, will be nearly as useful to
the practitioner as when first published.

We understand that every person who has parchased or
who may purchase a copy of Harrison’s C. L. P. Acts, can
receive without cost, upon applicativn to Messrs. Maclear
& Co., a copy of the Table, and we presume that upon
these terms there will be no lack of applicants.

We are requested to mention that Messrs. Maclear & Co.
still have for sale a few copies of Mr. Harrison’s work on
the Common Law Procedure Acts; and as the Kditor of
the work has no present intention of issuing a new cdition,
these copies cught to be in good demand.
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TIHE MUNICICAL MANUAL.
In reply to the inquiry of a correspondent ax to the best
work on manicipal law of Upper Canada, we have oluy te

"l
state that Harrison's Municipal Monual is the only woik of

¢he kiud in Upper Canada.

THE GRAND TRUNK RAILWAY COMPANY.

It is grenerally known that at the last Assizes for the
County of Ouotario verdiets were recovered against thi.
Company for very large amounts, by Glyn. Mills & Co.,
and Messrs. Baring, Brothers, the well-known London
Bunkers.

It was at the time said that the right of these creditors to
the Rolling Stock, under any executions they might issue,
would be disputed by the First Preference bundholde

We now n... that a bondholder has submitted the ques-
tion of priority to ewinent English counsel, and subjoincd
is published as their opinion, for which we are indebted to
our csteemed cotemporary, the Luw Times.

OPINION.

1. We are of opinion that, by the terms of their bonds and
of the Cavadian statutes, the first preferential boud-bolders of
the Grand Trunk Railway of Canada possess a hypothic, mort-
gage, charge, ¢r hen, of the same nature, covering the sane
kinds of property and ranking in the same order of prionty
with that which the provioce had previous to the Act uf 1856,
stat. 19 & 20 Vict. 0. 111 ; and that such charge extends tothe
rolling stock and plant of the company as well as to the road
and works, and 18 a first charge thereon.

2, We are of opintun that the said first preferential bond-
holders aie entitled, in case of any danger tu their security, to
have receivers appointed, or such other means employed as by
the laws of the respective jurisdictions through which the
railway passes may be provided fur protecting and making
available the property included in their charge ; and assuming
that there 18 an evident prospect ofthe revenue uf the company
proving insufficient to { Ay the interest becomiug due on their
bonds, and that judzmeats to large amunts have been obtained
agamnst the company in Upper Canada, we conrider that an
application to the Court of Ckancery in Upper Canada for u
recetver, and an injunction to restraio the judgment-creditors
from issuing execution, would be successful.

II. M. Cairws,
R. Paur Awracert, QC.
JorN WESTLAKE.

MICHAELMAS TERM JUDGMENTS.

QUEEN’S BENCH.

Present : Rosinsox, C. J—,_ McLzaxw, J.; Brexs, J.
December 15, 1880.

The Queen v. Rapelle.—Question : whetber instrament forged by
defendsnt was an order for payment of money? Held, only 10 be
a request, and not an erder. Conviction reversed. Prisoner dis
charged.

1 he Queen v. Pahmahgay. —Question : whether the testimony of
an Indn, who was not a Christian, sworn oun the Gospels, is
admissible ?  Held, admissible  Counwiction affirmed.

The Queen v. Robert Armatyong.—Question : whether defendant,
under the circumstances of the case, was an ageat within meaning

cof Con. Stat. Can. cap 92, sec. 447 [Held, not.  Uouviction
ireversed

| The Queen v Tusdale & Sha er —Criminal case.
‘ for a new trinl.  Rule nixe refused.

Prosser <. Henderson.—Rule rist for new trial granted.

Custin v Anagge.—Rule nia for new tnial refused.

Commerctal Bank v The Londun (Fas Company.--Held, that
defendnnts, & gas company, are not justified in withholding gas
I feom plaintiffs, because platntiffa dispute an account of defendants
f as excessive, and refuse to pay it; but that a mandamus is not
. the proper remedy. Rule for mandumus, therefore, refused.

Pogue v. Pogue,  Rule ms for new trinl on affidavits.

Auyla v Buldwur et al —Rule ruse for new trial recused.

Chapple v. The Great Western Ruadiway Co.—Action by admin-
istrntrix for negligeutly cauwing the death of deceased.  Verdict
for defendants.  Apphcation tor new trial.  Rule refused.

Rees v. The City of Toronts —Action for debt against defend-
ants  Nonsuit  Application to set it aside. Rule refused.

Cunada Life Assurauce Co. v. Jurvis et ¢!, -—Puale mist for new
trial graated.

Addison v. Burnill.—~Rule ma for new trial granted.

Purdon v. Playfuir.—Application for new trial upon affidarits
of some jurors that they believed their verdict incorrect. Rule nwt
discharged.

Curlisle v. Ifoshell — Application for new trial. Rule nisi
refused. Equitable plea held bad, nod not proved by evidence.

Wright v. McGinnis.—Application for new trial. Rule mu
refused

Hutt v The Welland Ralway Cv.—Rule absolute to enter non-
suit pursuant to leave reserved.

O Mullin v. Bishop.-~Rule mun to sct acide verdict discharged.

In tae matter of Joha Anderson —Drisoner remanded.

School Trustees of City of Toronto v Cuy of Toronto —Applica-
tivn for a mandamus on the city of Toronto to levy & school rate.
Rule absolute.

McDougall v. Elliote. —Rule absolute to add £27 10s. to verdict
for plaintiff

Tyson v. The Grand Trunk Raulway Co. — Action fer loss of &
mare aud destruction of a waggon by aegligence of defendants.
Verdict for plainuff, with leave to move to enter a nonsuit. Rule
nus discharged.

Sage v Callaghan.—Rule nust for new trial discharged.

RBrown v Brockvillc and Ottawa Ralway Co.—Action by plaim-
tiff for 1mjury to himself and destrustion of his waggon through
vegligence of defendants Verdict for plsintiff, with leave to
detendants to move to enter 2 nonsuit upon, among other grounds,
the ground that the actir»n was not brought within six montbs.
Rule absolute to enter ponsuit.

Carporation of County of Perth v. McGiegor.—Rulo absolute for
new trial, with costs to abide the event.

Robigon v. Grange.—Rule Jischarged, but without cests.

McGee v. Buird —Rule absolute to postpone execution in this
case to two other executions, under the Consol. Stat. U. C. ch. 26,
sec. 17.

Application

!

December 2204, 1860,

McArthur v. Cool.—Former judgment in this cause must be
held good until reversed by appeal. Postea to defendant.

Whitehouse 9. Roots.—Replioation good, and plaintiff ertitled to
julgment on demurrer.

Cross v. Goodman. — Defendant entitisd to judgment on de.
muarrer.

Williams v. Marshall —Rule sbsolute for new trial, without
COStS.

Great Western Rmlway Co. v. Qorporation of Dumidas.-~Judg-
wment for plawnails og demuorrer wor g
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Evans v. Morley.—Judgment for plantitt’ on Jdemurrer to ‘.\[,i
and 3rd pleas, and for defendant on demurrer to 2oud and 4th pleas
Either party mny spply 1 Chambers to amend within one month i

Hard v. Palmer —Judgment for piaintdf on demurrer, with
leave to apply 1n Chambers within n fortuight

Cartwright v. Mcl’herson.—Rule misi discharged.
dsssenting.

Garrett, exor, of Tuylor v. Provinaal Insurence Co —Judgment
for defendants. i

Henderson v. Fortune, (Belleville case )—~Though verdict exces- |
sive new trial could only be granted on payment of costs. Ques- !
tionable benefit to defendant.  Rule mst discharged

LBurns, J.

Verdict for |
defendant stands. i

Iiggins v. Corporation of Wihathy —Verdict to be entered for,
defendant on 2ud ples, und judgment for defendunts vu dewmurrer
to same plea.

McRay v Fee.— Action for 24 per cent interest oo & note after |
recovery of judgment in detinue for the note, and six per cent. |
interest cannot be maintained.

Ferguson v. Grant.—Appeal from County Court of Wellington !
Judge exercised a proper discretion in granting new trial. Appeal :
dismissed with costs.

Johnston v. Burger.-——Appeal from County Court of Welland on
rule for & new trial. Judpgment not erroneous. The learned
judge exercised a proper discretion on the facts before him.
Judgment discharging rule affirmed, on plaintff remitting all
damages above $135.  Appeal dismissed with costs.

United Counties of Northumberland and Durham v. Toun of;
Coboury.—Rule obtained to set aside award. So much of award
83 to costs void. Rule absolute to set that part aside.

Mecleod v. McKay.—Appesl from a county court on demurrer.
Appeal dismissed with costs.

Marshall v. McAulay. — Appeal from a county court.
missed with costs,

Stewart v. Cameron.—Raule nisi for new trial discharged.

Smath v. Paisley et al.—Action against three J~fendantsin tort.
Verdi.: for one of defendants, and for plantiff as to remaining
defendants. Rule nist for new trial on application of defendants.
Nothing to shew that defendant in whose fuvor verdict given a
consenting perty. Stands till consent given or shewn.

Ferris v. Waddel rt al —Action by plaintiff against defendants
ns sureties of defendant Waddel. Rule abeolute to strike out $85
from plaiatiff’s verdict.

Clark v. Donaldson ¢t al. — Stands i1l decision of MNuffatt v.
Robertson in appeal

Steblans v. Anderson.— Rule mis2 discharged

Matheson v. Cummengs.—Rale mse discharged.

Gladstone et al v. Mcllongall et al.—Rule upen defendant to’
shew cause why he chould not puy plaintifi’s casts of garnishee .
proceedings, and answer matters alleged in afidavit against him. !

Kesteven w. The Buffalo and Lake Huron Railway Co.—Rule!
nis discharged. i

Huaworth et al v. Fleteher.—-Tudgment of court helow reversed, :

as to old lumber, &c, but stands for Fletcher as to horses, con |
waggon, &c

Dis-

COMMON PLEAS.

Prescut: Drarer, C.J.; Ricuarva, J.; Hacanry, J. |

December 13, 1660
Cullen v. Nicherson —TPostea to plaintiff. ’

Smuth v. Cluzton.—Rale ntsi discharged.

Gran: v. McMillan.—Rule ma discharged.

Kelly v. McDermott —Judgument for plaintiff on demurrer.
Eaindley v. Gildersiceve.—~Judgment for plaiotiff on demurrer.

In re Grovey and the Uuted Countes of Northumberland and
Durkam —Return quashed.  Peremptory mandamus to 19sue.

Smith v, Cleghorn,—Rule nist to enter nonsmit discharged, and
rule for postea to piaintifl.

Mitchell ¥ The Cuty of Toranto.—Rule mss granted.

Ladies of Sucred Heart v. Matheson.—Rule ahsolute for nonsuit.

Mller v. Cumimings —Rule for ponsuit abestute,

Drew v, Medulay.~—Rule absolute {¢r new tri! without costs.

Lund v. Smith —Rule mu to set aside ward. Discharged with
costs,

Rogers v. Dickean.—Rule 2an for new ‘rial absolute, with costs
to abide the event.

Clapp v. The Corporation «f the Township of Thurlow.—Rule
absolute to quash by-law, with costs, a3 by-law within ses 223
of the Mnnleipal Act, and requirements of that section not com-
plied with,

Dobbe v. Tully.—Rule nis for new trial discharged.

Iiyging v, The Cuty of Toronto.—Irld, that notice on Monday,
18t October, for Monday, 8th October, not sufficicnt. Rule abso-
lute for uew trial, with costs.

Daldwin v, Bird.—Rule nis for new trial discharged

Wilson v. Wilson.—Rule ntsi to enter nonsuit, pursuant to leave
reserved, discharged.

Caldwell v. Potter.—Entry of etet process recommended.
O'Reilly v. Utter —Rule ma discharged.

Crouch v. Crawford.—Rule mist refused.

Murney v. Conolly.—Rule nsi refused.

December 22nd. 1860

Ryland v. King.—~Judgment for plaintiff on demurrer. Leave
granted to apply to a judge in Chambers to amend within one
month.

Wulson v, The Corporation of Huron and Bruce.—Judgment for
plaintiff on all the breaches except the 9th, and on that judgment
for defecdant. Per Hagarty, J.: If the pleader had set out the
sgreement in its own words, our judgment would, in all proba-
bility bave been the other way. Per Draper, C.J.: The pleadings
are 50 badly copied that we have found it very difficult to under-
stand the breaches : no division of sentences, or capitals to show
the sentences.

Fraser v. Armstrong —Merger. Mortgage taken for a promis.
sory note. Parker v. McCrea, 7 U.C. C. . 124, upheld. Rule
st discharged

Lyman v. Snarr.—Leave to amend witkin one month ; and rule
for new trial discharged without costs (four trials having taken
place), otherwise new trial granted without costs.

Bank of Upper Canada v. Upton.—Action on promissory note
that Upton and Drowvn made note and gave to Cotton, to get
€ E. Anderson to discount it for Cotton. That C. E. A. handed
1t over to Wm. J. Anderson, and after W. J. A. bhad epdorsed it,
he handed it over to the plaintifia, who gave no consideration:
and that they are trustees for Wm. J. Anderson. Rule discharged.
Leave to appeal granted.

Bank of Upper Canada v. Upton and Brown.—Rule to allow
plaintiff to come in and plead. Not shewn that defendanot has any
other defence than that iu the previous case. Rule nus: disciarged.

Moore v. Gray.—New trial on payment of costs.
McGowan v. Farley.—Rule absolute for nonsuit.
Roe v. Southard —8pecinl case. Postea to defendant.

Camplell v. Greer.—Motion to arrest judgment on new trial.
New trial without costs. (Hagarty, J, dissentiente.)

HKraceaer v. Glass —Ield, that Con. Stat. U. C. cap. 73 does not
alter the law as to the disability of a feme covert to make coun-
tracts; and that the note given by plaintiff’s wife was as agaiost
her void. New trial without costs.

Foster v. Smith -—Setting down a cause for appeal from county

Churchwardens of 8t. James v. Daly.—Judgment for defendant. | court after time Limited by statute an irregularity, and applics-

Manly v. INLll.—Peremptory mandamus granted. !

tion in such & case should be made to Practice Court.



1861.]

LAW JOURNAL.

9

Inre S . C, c¢ne, §e —Rule absolute to strike an ottorney offl

the rolls.

Calduell v Potter --New trin} without eosts.

Fergusen v iell —Uwder Fraudulent Assignment Act to set
asude o teandulent confossion of Judgient. e cue. s Do not see

that we can interfere ~u nmarily ; but it might be proper to enter-

twin 1t in ordinary course.  Shenf baving notice of the frau-
dulent confession of judgment must exercise i~ discretion an
payig.  Rule dizchanged.

Inre Abhot, one, ¢ —- No rule.

Neens v, Steadman —Rule nest discharged.,

Liooker v Gamhls —To be argued again

Smuth v Dremps-y —Plea ad it otanis no answer: if amended |

I'er o cur If not

the evidence guven would not support at
If amended

amended within a wonth, then a venire de novo.
then, new tnal without costs

Manly v, Hdl —Rale ab-olute without coste,

laws for imaginary commonwealths, and their discourses are
1 ay the stars which mive hittle light beceause they are so high.

For the lawyers, they write according to the States where they

live, what 18 received as law, and not what ought to Le luw:
+for the wisdum of a lav anker s one, and of a lawyer 18 an-
other.” Jeremy Bentham, in his Treatise on Legislation,
treats the lawyera with stitl more suspivion,  Hesays,—** When
a rehgion falls, its ministers fall with it,  Everything which
; diminshes respect for the idol enfeebles that felt tor thase who

sacrifice to it s su the voice of all jurists is raised in concert to
“celebrate an established system, and the people, misled by their
- unauimity, do not stop to discover the self intere<t which pro-
Sduedsit.,” Itisampuossibleto deny the justice of tiusrsentiment.
. The jurist deals with men as withs the peces on a chess board:
. the debtor und the creditor, the man with security and tho

man without, the grasping landlord oc the refractory tenant,

are su many dramates posone who ate to play their part and
- he removed, according to the most approved rules of the art.
 But in the intellectuat absorption of the struggle, the tlesh and

. | . b h o~
ot e . g T r AN DTy L B L bloud of the matter i3 necessarily forgotten. The unlucky
THE NATIONAL ASSOCIATION FOR THE PROMUTION suitor, who hay dropped a Link in his title, and has become the

.unwilling hero of a leading case, is looked upon with a malig-

OF SOCIAL SCIENCE.
(From the Svlicitor’s Journal.) I'nant triumph as a traitor to the firat principles of conveyancing.
1

The annual meeting of this association was hield on Septem- | Lhe law has retained ita purity. Thejudgment hins established
o . ., the foundativns of thescience against his attempt, and the law-
Lar 24th, at Glasgow, when Lord Brougham delivered an in- ¥ Ser recurs with prido to the decision. No thought all the
augural address. On the following day (Tuesday) his lordship - \while for the litigant, who paid his money and lost his pro-
again took the chair, when the proceedings commenced with | perty. No question how it came about that he could not tell
an address by the Lord Adsocate as President of the first or | BOW to take his titls until instructed by a lawsuit, and canon-
Jurisprudence department ised in the reports of Shaw und Dunlop.  No reflection that,
sp ce dep: L { although the judgment was approved by the soundest jurists
e Lovd Adeovar .{Hns:}m:nwcn Lensive fl: of rlhg dag, itt.h:}s p;oducegl tx; the plartliesipmlxllcdltate(ljy conce;::;zd
he Lord Adeorale.~ After the very comprehensive view of | nothing but injustice.  Such is the inevitalle tendency of the
the duties nnd objects of this association which was delivered | exclusive pursuit of any science ; but in the study of the law
last night by your noble President, [ shall proceed to fulfit the | and the practice of it, which entails such stern demands on &
duty imposed upon me by the kindness of the committee in, life’s erection, it is iceritable. Menacquirea kind of personal
?skmi;; me tto ;:]residc over thiscctio?‘ de(\l*oth toljutriet[;rudence, | ntu:;:htr'uem to the émplerlxlxert\ts w;x]thbwhichd(;hey v;viqu, un;l it
by a few introductory remarks, confined entirely to the proper | costs themn a pang to see destroyed, by a sudden and innovating
business of that section, and devoted to elucidating shortly, ! hand, the weapoﬁs which it has c(,;st them such toil to find, and
the prizeiples upon which we should seek for the retormation | such labour tolearn to use. Ofcourse, this criticism, or rather
and improvement of the law in respect of its relation to social , confession, of the necessary tendency of legal training, is only
science, and some of the more salient and important topics | comparative. I need not, in this presence, tell you that a
which may probably fall under our attention in the course of | great lawyer may rise above the trammels of his art and com-
our deliberations. We are to consider in this section law as a| bine the grasp of the philosopher with the knowledge of the
branch of social seience—that is, in its immediate practical re- | jurist, and superadded to both the practical sagacity of the
lation to commua Life.  Tu one sense, it is nothing, hut a de- | statesman.  Still less am [ disposed to encourage socialist or
partment,or rather theembodiment, of social science, innsmuch i empirical innovation, springing generally out of specific cases,
a8 it is the mainspring of all social movements and relations. | and propounded in ignorance of the system to which it is pro-
But the science of jurisprudence, in its more specific accepta-’ posed to apply them. If high scientific ucquirementsp in
tion, is apart frum its social results. It deals with what ix, ijurisprudence have a tendency to produce too exclusive
not with what ought to be ; and the tendency of He study is | devotion to things as they are, it dues not by any means follow
rather to shut out than to enlarge the contemplation of its that enlarged views and whulesome change are only to be
practical effects. It is, indeed, a science of the highest order, i looked for as the companions of ignorance. ~ Still, in our pro-
tasking the intellectual powers by demands eu then for all the | secution of the oljects of the department over which you have
qualities combined which the exact and the more general ; asked me to preside, we must be content to throw behind us the
sciences require—the grasp of generalisation which is essential professional fetters of our training. In our meetings here we
to mental philosuphy, with the careful analysis or indication ' have all the clements Lord Bacon enuncintes, and one he did
characteristic of mathematical inquiry. But it is not in its |not recognise. We have the lawyers, the philosophers, the
scncnt:ﬁc'char:}J,]ctcr thVth we are to deal with jurisprudence in,statesmen, od, in addition t all, in this great emporium of
our meetings here, e are to try this great science by its . the transactions of life, where men and money come and go
existing results as compared with existipgnecessities,. tg see l with such: startling rap,idity. we have the presgnce, the c(»o%-
devztﬁ(‘; t;xcn;; tgreathr_nrll]chlme cptrrespondstu:] ltsﬁzﬁ'e(.:;s.wx.th the! clll'atlion, and ;l:ie [;ragticnl wisdor(xil ofl']thquo who are trained i:}
reat ol or waich alove 1t was created. But it is impos-; the lessons of daily business, and who form their opinions o
sible to deny the great benefit which must ensue from bringping ' what laws ought t?) be from their recurring experienge of what
n contact, not only the legal professors of different systems, I they are. I therefore come to consider in what spirit and on
but the trained and experienced lawyer, with the opinions and | what principles the social results of our system of law are to
interests of thoge fur whom laws are made, and who profit or be canvassed and reformed. Ishall st~rt with a caution on the
::g‘izml?gntth&{nﬂea:m.rd 'I;J(‘:“)lelatyt:’ in l}n’xshlussay on the lAd- !Ot!let gide. Ifthe jurist be too apt to hug the chains of his
¥ ] e ning :—* ose who have written of aws | science, and magnif .the importance of tlme-hpnoureq forms
tavle wnttenAeltfner z;s ph‘xl'csophers or as lawyerg, none 85 and axioms, the ups l{led reformer bas also penls of h}s owDn ;
statesmen.  Ag for the philocophers. they make imaginary 'and, among the chief, is the danger of unsettling much in order
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te rectfy a hittle, The legal sgstem of a country ike ours,
whick the lnws hinre not been dictated by aJustinian ora Na- |
poleon, hut have heen made by the peuvple for their own une,
in a plant for slow and gradual growth, spreading its tendrils
widely, and striking its roots deeply around and ihroughont
the whole sncial econnmy of the community : just as our sys-
stem of civil Iiberty and Parliainentnary government subsists
and flourishes Ly a secret apell, the fruit of gradual accommo-
dation to the habits and associations of the people, notwith-
standing many anomalies and theoretical contradictions So it
in with vur Juwa.  The law which 19 most imperfect in theory |
may be mostusetul in practice—or may, thraugh length of lime
or repeated judicial consideration, hive become, while retain-
ing its outward furm, animated by aapint never contemplated
by its authors.  We shall be merely shallow innovators, and |
undeserving the name of reformera, if we neglect this unseen |
but pntent element—that which, in truth, is the very hfe-bluod \

R’ : . I
of a uation’s prasperity. For experience tells us every day |

, afterwarda it be found incontenient, it proves ahbortive in the

womb of time hietore it attan the -uaturity of alaw. But in
atatates the lawgiver must at once balance the conveniences
and inconvemences, wherein he may and often doth fall short ;
and there do arise casus incoqitat, wherein the statute is out,
and then recourse must be had to equity. But thovse atatutes
are beat which are approbatory or correctory of esperienced
cuatoms : and in cuatom iry law, though the pecple run some
hazard at first of their judges’ arbitrement, yet, when that law
ix come to a full eonsistence, they have by mi *h the advantage
in this, hat what ecustem  hath changed is thrown away and
obliterate without memary or mention of it hut io statutory
weitten law the vestiges of all the alterations remauin, and or-
dinarily increase to such amass that they cease to be evidences
and wecurities to the people, and hecome labyrintha whereia
they are fair to fose their righty, if not themselves, at (ast
they must have an implicit faith in those who caunot com re-
hend ithem without mnking it the wark of their whale fi.e ™’

that it is not by laws which are wriiten in a statute-book, nor! There is not wanting in these sentences a tinve of the predi-
by constitutinns proclaimed in publie, that pations flourish or ! lection for the arliatrary power of ccurts, which wan character
are free.  Freedom and laws ure the products of time as wcll fiatic of our Scottish systetn for many years afterwards, But
a3 of patriotisn and wisdom ; and must be nccommodated not [ ip hoth there ia much trath ; and herein lies the great diffi-

deucies of thuse who are to recenve them. [t might, [uelieve,
be said of our law, as was said of politieal constitution, that
if the whaole fabric were swept away at once, and the greatest
wisdom which the land could furnish were to d _vise a new sya- |
tem, they would not produce anything which would bhe (rum-‘
parable to that which they had destroyed. 1 may here remark,
that the element of which I spenk iz ave of which the legai!
refurmer cannot avail himself.  What he does in the way of |
change, must be done by specific enactments.  Ile cannat pro-
vide tur the effect which his new law may have, whenn century |
of application and decirion has passed over its head.  Lord
Bacon felt this so strongly, that in a sketch which he entitles
* A Proposal for Amending the Laws of BEagland,” he has
hardly courage to propose proceeding by Act of Parhament.
He wys —* 1t i8 objected that labour were better bestowed in
bringing the common laws of England to a text law, as the;
statutee are, and setting both of them down in method and by |
tities.” Tv which he replies :—** 1t is too long & business to
debate whetber lex scripta, ant non scripta, o texst law, or cus-
toms well registered, with received and approved grounds and
maxims, and Acts and resolutions judicial, from time to time
duly entered and reported, bie the better furm of declaring aud
authorising laws. It was the principal reason or oracle of;
Lycargus that nope of his luws shauld be written.  Customns
are laws written in hving tables, and some traditions the
Charch doth not dissutbo=se.  In ull sciences they are the .
soundest that keep close to particulars ; and, sure I am, there !
are mure doubts that rise upou our statutes, which are a text!
law, than upon the eommon law, which 18 no text law.  But !
howsoever thut questuon be determined, 1 dare not advise to cast
the law into u wew mould, The wark whieh I propound |
tendeth to prunwg and grafung the law, and not to ploughing
up and praning it again s tor sucha rtemove I ahould hold imdeed |
for a pertdous wnovation.””  Yet Lord Bacon in s, and some ;
ather of lus fingments on the same subject, shows himvelf to !l
have had Jarge and enlightened views on the subject of legal |
reform, and was not vopiepared to have proeceded boldly |
enough in the direction of repeal  Lord Stur, a name
net uaworthy to he pliced alongside that ot Bacon n re-
speet of power and learning, but who does not disclose the
same tendencies in favour uf freedom, thus treats the same
suhject in strong and serious language, lle says:—* Yea,
and the nations are more happy whose laws have entered by
long custom, wrung out from then debates upon particular |
cases, until it came to the consistence of a fixed and known ;
custom ; for therehy the convenience and inconveniences there-
of, through a tracyv +f e, are experimentally seen: so that
which is found in some cases convenient, if in other cases

only to the abatract rules of justice, bhut to the habits and ten-l

i grain are to be searched, it would

culty, in England e-pecially, of dealing with the great mass of
the statute law,

CODIFICATION OF THE STATUTER

There would bie no great difficulty in expurgating the Statute
Book of Liws wholly repealed ; but the next step ix surrounded
by vbstacles. The re-enactment of statutes partinlly repealed,
and the consolidation of laws 1elating to the same subieet,
bring the leanl reformer at once into contact with that unwrit-
ten law which has sprun - from the stem ot the statute, ard
hias been engrafted on it by judicial decision.  This difficulev
has alwags appeared to me so great, that Fam rather inelined
to think thui either more or less should he attempted ; and that
if we ure ambitious of mure than publishing a compendious
edition of the statutes, embracing those in ordinary use, it will
he found impossible to effect any very matersal improvement
short of coditication in sume branches of the law. It is wurthy
of consideration whether in the iaore important branches of
the law codification should not supplement the attempt to con-
sulidate. It would be presumptuous in me to do more than
offer & suggestion on this important subject in so far as it re-
lates to the sister kingdom, But looking to the enormous and
heterageneous masg of statute law under which the jurisprud-
ence ot Bogland hes, and through which the precious ewrs of
em a tusk more likely to
suceeed to sweep away much that exists, and supply its place,
not by new words, professing to repeat old provisions, hut hy
clear and specific codficaton. With us the cace ic different :
the stuiute law of Euglond waa the bulwark and protection of
her liberties  If, in Seothind’s earlier histors, we could not
buaat of similar protection, on the ather hand nur statare haok
1t ot sinnlarly encambered s unlike those of Engiand, a Seot-
tish et of Parliinsent i< abrogated by disuse, and those thag
remnin are short general enaetments, drawn to be the g of
future Law, o be founded on them by jadicial ainterpretation .
and o, as Lord Stair expresses ity attain the maturity of o
lw.” This, however, is 2 subject which the members of this
section will be better able to discuss than T can pretend o be,

BANKRUPTCY AND INSOLVENCY

This leads us naturally to say » word on the rubject of the
law of bankruptey. o common with all who take an interest
in legal progress, I lamented the fate—the undeserved fate—
of the Bill of my friend the Attorney Genersl during the last
sesgion.  Swnothered asit way under the heavy pile of unpro-
ductive and unremembered logquacity, which met with such un-
sparing castigation last night, I hope it still retains its vitality
and will re-appear under happier auspices. It is a measure
worthy of the reputation of its author, who unites, with pro-
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and unrivalled powers as an advoeate, the en-
larged and stutesmanlike viewa of o great relormer of the lnwa.
Lu this respect, we in Scotland have already tried the experi-
ment he wis anxious fo introduce, and with what success, 1
believe, in the course of nur dis_cuwinns. we sl_mll have uppur-
tunity of obtrining useful and int:reating intormation,  The
yen T !

very safely gathered from what I call the instinet of trode.
When we tad traders fiying from the laws mude for their
henetit, and recurring to private tribunals ot their own cun-

found learning,

shtution, we iy conclude, with abmulute certainty, tirst, that

there must be seme radieal defect in the law 89 1t exists, and,
secondly, that the true remedy is to be sought in the direction
to which, with all 1ts difficulties and uncertainty, the creditors
of insehvent debtors have had recourse.  In other wurds, let
the creditors, as the Attorney-General proposed, manage ther
own affuirs when they prefer to doso,  Foo much still aurvives
of the old notion, that Lunkruptey demunds the intervention
of the State for its demadation and pumishment.  So, of old,
our debtors were denvunced rebel 1y the Sovereign, were ex-
posed to the justoe carecres, wore a distinetive dress, and were
subject to manifuld indignities, super idded to the total loss of
their worldly goods. These severities were the clumny wea-

pons of a ruder age, to compel the disclosurc of hidden re-

sources, and punished the innucent and the guilty alike. But
the true cbject of the law of bankruptey should be the rapid,
thurough, and economical application of the whole available
funds of the debtor to pay his creditors.  Thats the main and
primary object of a system of bankrupt administration,  The

discharge of an innocent, the punishment of a fraudulent’

debtor, are subsidiary objects, important in themselves, but
which rhould not he wllowed for o moment to interefere with
the muin ohject of realising and distributing the debtor’s estite
with economy, certainty, and despatch. I do not altogether
sympathise with the feeling which seems to prevail in sume

quarters that the main object of Bankrupt Law ought to be.

to check undue speculation, and that the inierest of the credi-
tors themnxelves should Le subservient to the exposare and
punishment of rash and improvident merchants. It is right
enough to give to the creditors themselves the power of
dealing differently with the debtor who haw seffered from mis-
fortune, aud the debtor who has ruined himself by folly.
And itis not only right, but essential, that the fraudulent
debtor should be «tringently and sumuwarily dealt with. DBut
4 system of Bankrupt Law cannot be converted into a machine
for regenerating mercantile morality, or restraining within
bounds the spirit of speculation, It may, acting in ita proper
province, be of assistance in a work which is greatly needed :
but it rhould never Le forgotten, that the end and aim of all
proceedings in bankruptey is the benefit of the creditors : and

no element which interferes with or retards the accomplish--

ment of that ohject ought ta be admitted. Thus, it may be
true that set'lements by composition have a tendency to pre-
vent investigation, and encourage the reckless trader.  Still,
if the creditors thereby receive their shares of the debtor’s
estate more rapidly and cheaply, these contracts ought to be
encouraged.
sources for the repression of the gambling epirit in commerce.
A rounder and more heathly tone of mercantile morality, and
thie instinet of self-preservation, are the only real safeguards
against it, while, by endeavouring, to the prejudice of the
creditors, to make our bankrupt system one of rewards and
punishments, we shall accomplish Little in the way of improv-
ment, and promote much individual injustice. T cannot say
that in the receot discuasions on Sir Richard Bethell’s Bill, I

was much impressed by the objections which were raised to

the extension of its provisions to non-traders. Indeed I am

at a loss to understand what prejudice can possibly acerus to .

nou-traders by the extension of a system beneficial to the
mercantile community. The exclusion of non-traders from
the provisions of the bankrupi law is not a privilege but a
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eral feature of n useful system of bankrupt law may be.

We must lock to more general and deeper’

-penalty.  The viciesitudes and uncertainties of commerce were
{ supposed to exceuse the insolvency of those engaged inat, while,
jvn the part of the commuuity at large, hankruptey is 1egaried
(a3 an ufeace.  The law ubated none of its rigour in regard to
i the over-truding debtor, as the dismal walls of Whitecrosa-
" atreet, and the Fleet can so well attest; but it withheld, a« a
boon not deserved by him, the ready means of payment and
dimcharge which it previded €or the unfortunate truder.  Inall
thix, there is not fuvour but discouragement to the non-trader |
“it is exclusion from a privilege, not exemption from a penalty,
which is the ulject of the law. ‘There are many reasons
which, to my mund, are conclusive for the o' lition of this
distinction. A noo-trader ix as much hound as a trader to
pay lus debts, and to pay them according th the precice time
and maneer of s contraect,  Itis ns dewirable for the ereditors
of a non-trader, as for those of a trader, that hie available
estate should be rapidly, cheaply, aund justly realixed and
divided. Tt ix here that the real Jdifficulty arises  Landed
proprietors have a vision of thewr ancestral acres being weized
Jand sobl for some paltry debt: and even the man who koaws
at the bottom of e heart that his estate is no longer hus,
ahrioks from the act which he feels to be just as well an ine-
i vitable, of permitting it to be applied to Liquidate his debts.
Far better for him, a3 well as far more just to his areditors,
did the law leave bin no choicein the matter ; and thus would
he saved mavy a loog-lhingering, heart-hroken life—prolonged
trom day to day in vague hopes, which reascn from the first
i disowned, and which, had the worst heen faced from the be-
ginning might have been vigorous and useful.  Bat there aro
two apecial reasons fur extending the operations of the banke
rupt law to non-traders—one in which “he public has an in-
terest, and the other important o the debtor.  The firot i the
equalizing operation of bankram.g. Of all the frawls to
i which wsulvency gives rise, collusive and secret preferences
s are the worst, and the greatest and most salutary Lenefit of a
correct system of bankrups admiristration i8 the even-hunded
“justice it vecures. There can be no reason why the creditors
of & non-trader should be deprived of this protection. The
other 13 the puwer of discharge. It has been said that the
worst use you ¢an put o man to is W hang him ; certninly it
is little more profituble to shut him up, or to leave him at
large an incumbrauce on suciety. It may be true that it is
% homage to the virtues of pradence and foresi~ ,{ to pail un-
h-tppy debtors to onr bara doors, and leyve them ther, to the
terror of the lieges : but 1 doubt if mankind ever learn the
lessons which such disciphioe teaches. The man muy be use-
ful, if free—he in worse than useless if be is not—and at all
events, it1s but reasonable to give him the chance of freedom,
if those who have suffered through him be willing, and his
swn conduct has been honest.  Thedistinction between traders
and non-traders has become 8o shadowy, that the filmy line of
principle which used to separate them is now utterly capricious
in ita operation. T conclude, therefore, that the bankruptlaw
cof buth countries should extend to all, and should huave tor
its ubject the shortest and cheapest way of dividing the dehitor's
estate ratably amonyg his creditora, subject to judicial inspec-
tion, but under the munagement of the creditors themselses,

l PUBLIC PROSECUTOR.

' 1 now turn to the subject of a minister of justice or public
"prosecutor, in the criminal department of the Jaw. Now this
13 a very large and important matter, but mure fitted to be
!dealt with by Englich hands than by mine. As regards our-
“gelves, I suppose I am bardly an impartial witness us to the
"usefulness opa public prosecutor. At the same time, 1 think
I am entitled to say-—because I speak now from very consid-
erable experience uf that office——that every year that [ have
had the opportunity of seeing the working oi;the syatem has
increased my couviction that it would be very difficult indeed
_to devise a mode of prosecuting criininal business which would
'accomplish the twofold ohjest which the prosecutor ought to
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have before him—the detection of the guilty and the protection
of the innocent.

public prosccutor, under che influence of public opinivn and

No duubt, & public prosecutor in an arbitrary
state is very dangerous to the liberties of the people; but a; ¢ ¢
detection of the more seeret and difficult erimes.

Parliamentary respuusibility, is, in my opimwon, as far as the

practical working of it is concerned, the best mode in which
the criminal affairs of a country can be conducted. It ism-
possible to deny that as erimes are crimes against the public,

so the public shouid he at the expense of prosecuting and! r
“and has heen produetive of good in England.

punishing them.  And whatever may be the practical opera-

tion of the system in England, of which I say nothing, because :

I do not know much—whatever may be the practical operation
of it, it has no right to leave upon a private prosecutor—who
may he supposed to prosecuteonly for the injury done to him-

f

self—the vindication of the great public luw, the breach of”

which is truly at the ground-work of the proceedings.  And,
accordingly, it has been the desire in England for many years
to accomplish, if possible, this most desirable change.  Again

we are Leset, however, with the xame difficulties that 1 have

ulluded to in spesking of other subjects,  We work here upon
a small seale—we can keep everything within bounds—the
public prosecutor and his deputies are cognisant of every
offence that takes place in all parts of the lund.  He knows

the proceedings that have heen going on, and thereiore he cun -

judge personally for himseif, on his personal respunsitulity, of
the things that are done.  Well, a great minister of justice in
England would find it difficult to undertake the work to this
extent: and it is quite true that witheut direct personal re-
sponsibility the office is one unquestivnably exposed to danger
and risk.
lish population, it would be a very difficult thing to keep
within the Crown office, as we do, the whole record« ot crime
—of such crime as requires public prosecution.

ractical diffculties. Again I say Icannot deal with them—

'Then, again, from the enormous mass of the Eng-.

These are'

have not even the knowledge or information to suggest how

they should be dealt with. At the same time, I think I may
say that if the system we have works well here, there must be
the means, in oae shape or other, of bringing it also unto
practical operation in England. Well, there is another ques-
tion that has been raised. If we are to give a public prose-

cutor to England, are we to take a coroner's inquest and.
grand juries from England ? T think it is not impossible that
a paper, of wbich I see my friend Mr. Smith has given notice, :

may propose to deal partly with that question, and therefore
1 do not think it necessary to enlarge upon it at any lengzh.
All I ean say is, that ifa coroner’s inquest is intended for the

protection of the subject, if it is intended for the purpose of

taking care that the cases shall be investigated and examined,
I think that object may be attained without the necessity of
importing so large and widea system from England. Formy
own part T believe that in no where in Europe i crime more
unifurmly investigated or more efficiently detected than it is
with us.

CORONLRS INQUFSTS,

But if a coroner’s inquest is wished in order to detect crime
—if the object is to ascertain and detect occult and latent
crimea—I then say I would o} ject to cxehange a most efficient
and philosaphical machine for a very rouzh and doubtful one,
hecause, if you are only deling with the detection of the
crime, can any man doubt that inguiry which is not public 1+
tae Lest and most efficient node of detecing 11?  if you are
te send a detective down t 2 remote county to ascertain the
truth as to some act that Lad been committed in private, you
would hardly put an advertisement in the newspaper that you
had done so, and you would scarcely ¢l him, on his arrival,
to proclaim at the market cross what he wanted. Quite the

contrary, and there can be no doubt that the quiet investiga- -

tion which goes on in the Crown Office in Scutland isinfinitely
better adapted to detect lacts than the investigation which
takes place before a coroner’s inquest, which gives warning
to the guilty, which throws suspicion upnn the imnocent, and

which, for the most part, though it has served its turn nobly,
as the production of England against arbitrary power—tor
the most part, I believe, not reslly to be conducive to the
Bat there
13 another object—another result which our system aceom-
plishes, which the carouer’s mquest was greatly apgainst—I
menn the protection of the innoceat. T am not at this moment
saging that the coroner’s inquest shuull be abunduned in
Englund. It is conconant to the feelings of the English people,
1 amn only com-
paring it with car own system, and I say that any man who

i hag experience of the Crown Office work in Seotland will ad-

mit that if 1t iz good for the detection of crime, itia very potent
in the protection of the innocent—in preventing filse rumours
from getting atloat—in  discouraging falre accusations—in
preventing colourable appearances from being tortured by the
publie gosip into accusations of crime.  For all these things
I would deprecate the introduction into Seotland of the system
of coreners’ mauests as it exists in England, leading sometimes
as it may to the unhappy man, whe is thrown into circum-
stances of suspicion, having the finzer of scorn pointed at
him during all his days, and those who hear the accusiation
may never hear the refutation.  But [ own I donot very well
see how the administration of erinnal law can proceed much
longer in England without some institation hke that of a
Mister of dustice.  If vur experience in Scotland can be of
uny assistance, L am sureat will be a pleasure for us as well as
a duty to afford it
ADMINISTRATLON b THE LW

The only other matter to which I intend to refer was tha
Jarge and extensive question of the admini-teation of the haw
—the made of conducting cises, thewr expense, and the
rapidity of decision and judgment. But T shall not enlarge
on these topies. 1 thank you very Leartily fur the attention
with which you have listened to me. There is also the ques-
tion of the assimilation of the law of equity, which to English
lawyers is interesting, and which is interesting also to us, but
T shall not longer detain the session from its deliberations.
M.ny pations bave good systems of laws, but there is a stage
and a progress in which we have now to a great extent out-
stripped the rest of the world. There have been many great
and benehcient systems of law announced by despotic rulers—
the next stage in a nation’s history is the potent, free, and in-
dependent administration of them, and for this, more than
anything else, have come the bloody wars on which the freedom
of nations has been gradually built up; judges rising against
the power of the Crown if it required them to decide cuntrary
to the spirit of the constitation and the laws under which
they lived. Itis to England that we owe it chiefly, and it is
a great boon, for which we never can be «nfficiently thankful,
that even in the very worst of times, and when pulitical priu-
ciples were forgotten, the noble apirit of her judges stood up-
riht antidst the erash of everything clse that was noble and
free in that country, and asserted there, for the first time, 1
believe, in the history of the world, the majesty of the law
abuve every other power in the country. Lut we are past
that stage—the thing is done—we have vindicated the power
of administering the law, unawed by terror from any side;
and now we stand in the posiion—and few countries can say
the sune, happyis the country that can—that in perfect se-
curity, the law hie it what it may, will be adminictered with
honeaty and vigour. We can call cuch an assembly as this,
of those whe are lawyers and those who are not—thase who
have transactions and have to regulaie the Inw by which they
proceed—we can call such a meeting as this to delilierate
what the law ought to be, in the perfect conviction thar if, in
the end, public opinion shall come to think that there will he
a change, that change will be effected by the most constitu-
tional means.

s { ~dehip concluded his powerful and talented sddress
amid Innd acelamations.
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DIVISION COURTS. (

TO CORRESPONDENTS
All commeumcations on the sulpect of Ducksyn (burt,or having any 5 ‘aliom o
Detasim tourts aren fulure to be uddressed to * The Eletorg of the Laiwe Jaurnal
Barree P 0 °
Al other communicatums are as hatherto to be >
Torantn ™

The Bditors  fthe Taw Joyrnal,

OFFICERS AND SUI'TORS,

Tue Law axp Practrcr oF 1ue Divistony Cot gT=,

We have reeeived the first contribution upon the Law:
and Practice of the Division Courts, but too late for inser- .
tion in this number. This we regret, as we had fully”
intended to commence the publicativn with the new year.

A meworandum accompanies the sheets reccived, the
contents of which our contributor desires should be made’
known. This we conceive will be be<t done in his own
words.

AL V. (a3 our contributor chooses to designate himself )
says, ‘“ The writer aims at producing a little mavual of
* practical utility upon the law aud practice of the Division
“Courts. The subject is somewhat wide, but he trusts’
‘“that a long experience and observation in these Courts;
“will cnable him to make a selection, embracing as welll
‘“ matters necessary to be done as matters of most frequent
“occurrence in the Courts.” '

¢ The writer is desirous of aiding, so far as his abilitics
“ permit, 1o giving practical value to the Division Court
¢ system, believing that, so far, the Courts have, in a large:
‘‘degree, accomplished the purpose for which they were
‘“designed, and (while continued within reasonable limits!
“of judisdiction) arc really useful and valuable tribunals.”

“Such being his object and such his only motive,]
“ County Judges and others connected with the Courts are|
“asked for cases or other information which their expe-
“ricnee may point ont as likely to aid him. Al cuch will’
“be acknowledwed if desired, und any sugeostions made’
“will be ghadly received.”

 Asiiiler arraneement to that in Lloyd's work an the
“Eneli-h County Cuurts seems most suitable in treating
¢ the topies to be embraced, and will fur the most part be
“followed.”

It 15 to be heped so far as our valued contributor ap-
peals to County Judges and others conuccted with Division
Courts, for cases or other useful information in rezard to’
the Courts, that his appeal will not be in vain,

We know that the County Judges in Upper Canada, as
a bady and as individuals, are not wanting in interest for
the Courts over which they preside. We know aleo that
the Division Court Clerks of Upper Canada, as a body and
as individuals, have the sueccess of the Courts, on which
their livelihoods depend, at heart.  Surely therefore “A.
V.’ may reasonably ook for that assistance which he asks, -
and which we trust he will abundantly receive. '

Although “ X, V."" has given us no pledge to produce
the matter he has undertaken within any limited time, yet
he proposes giving as much in each number as other
important cngagements admil

.in the conclusion to which ¢ B.” has arrived.
i we say so, it is only proper we should add that our corres-

qgoods lovied arc the prope rty of the tenant.
“of the sale and the restdue of the @oods are to be returued

GOODS EXEMPT FROM SEIZURE.

CraIN FoR RENT vpoN EXEcCtTiON FROM DivISION
Cutnr.
We have much pleasure in wiving a further communica-

“tion from ¢ B " on the subject of landlords’ claims for rent
“when there 1s an execution trom a Invision Court against
“the tenaut’s goods.

2\ full discussion of doubtful questions of this kind in
our pages  with an audience, so to speak, as nuwmerous ay
vur readers), cannot fall to prove beneticial to such ot our
readers as are interested in the point.

The most that any writer in a law periodieal who examines
questions of construction not expressly decided can do,
is to arcue the questiva on the materials before bim, and
give all that may be urged by those who take an epposite
view.

Iu the question at issue between ¢ B." and ourslves, our
readers must judge for themselves. We cannot yet agree
And when

pondent is one whose position and acquaintance with the
subject is such as tv entitle anything he may urge to great
weicht.

What we contend is this, that there is nothing in the ex-
cwption act to protect the roods of a tenant from distress
or scizure by landlord for rent; that that aet applics only
to executions, and that by the Division Court Aet the

: Bailiff of the Court is, upon claim served, made the Bailiff
_of the landlord for the purpose of the distress.
,the Bailiff of the landlord fur distraiving the goods of a

He s not

strangzer, as was decided by the cases to which B ™" refers,
but it does not follow that he is not to be considered the
Bailiff of the lundlord for the purpuse of distraining the

,coods of the drfendant (the tenant) lLable to seizure in

distress for rent.

The argument in the cases referred to was, that there
was nothing to restrict the landlord’s rizht to have the rent
satisficd out of the woods of a stranzer on the premises, in
case, after scizure, they are claiwed by the owner, as he was
eutitled under the statte of Anne: buat it was decided
otherwise in Lrasd v Knightoand Douwglor . Taylor aad
others.

The Lincuvee of Watson, B in delivering judement in
Dongler v Tugdor, we think, wakes this very elear and
strenuthens our positlon < The statute Sthoof Anne. - by
dircet enactiment declared not to apply to gouds taken in
exeeution under a warrant of' a County Court.  The whole
frame of the section secems directed to the case where the
The overplus

to the defendant. and we do not feel disnosed to extend
further than we are compelled to do, the undue hardship

and anomaly that one man’s property may be taken to pay
another man's debt.”

The 176th scction of our Division Courts Act is similar to

“that of the English Act. It cnacts that so much of the S§th
of Annc ‘“as relates to liability of gonds taken by virtue
of any cxccution, shall not be deemed to apply 10 goods

taken in exccution under the process of the Insison
Courts,”” &e.
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< B suys, it goods not lable ty seizure or execution
might in the one case be tahen by the Baliff; why not
the other, they being in buth cases equally hable to be dis-
trawsed by the landlord forrent 22 We answer in the words

of Baron Watson, * The steanges has u perfect right to re-

muve Ins goods at any time or under any circumstances, to
uvold the distress.  This right is founded on the clearest
principles of justice  Fhe stranger has no uterest in the
tenancy and is under no ublication, legal or woral, to allow
his wouds to be upplicd to pay the debt of a third person ™

The goods of a stranger being on land dewised, no doubt
may be distraived fur rent serviee, and it was this hardship
aud anomaly that the Courts in buth cases referred to, and
were not disposed fo eatend s but there is no hardship i
taking @ wan’s goods to pay his rent.

To the Llitors of the Law Journal.

Permit me again to trouble you with a few further remarks
on the subject ufelabms for rent served on Baibiffs acting under
warratts of exceution from Divistun Courts, and the cases
bearing thereon referred to in my previous coinmunication.
In Luth those cases, 1 find, on again referring to them, that
the goods seized were claimed by and decided un Interpicader
to Le the property of a third person, and though seized on the
premises of the Jefendant, were yetnot held liable for the rent
su clumed, because they were not the goods of the defendant and
were not hable to seizare under executions arzainst him. No

one will pretend to deny, hawever, thatas w general rule, with

a few well known exceptions, such goods would be liable to
di~tress, in the urdinary way, by the landlord.

Now, if the goods of u stranger found on the premives of a
defendant are not hisble to seizure fur rent under an execution,
I should like to know upun what principle the goouds of defeud-
gnt, exempt by law from seizure under execution can be taken
under that process to sati<fy a demand forrent. I endeavoured
at first to sulve the difficulty by assuming, that on receipt of
the notice of claim, the law authorized the baibff to distrain
without any direct authority from the landlord for that pur-
pose.  Buton testing that view I found it unsound. For if
goods not hable to seizure on execution might in the one case

be taken by the bailiff why not io the other also, they heing.

in both cases equaliy liable tv be distrained by the landlord
fur rent.
On more careflully reading the jndzment of the court in

Beard v. Kuijit, 1 find the learned Chief Justice cxpressly !

states, as a conclusive reason, in his opinion, why the goads in
question might not be lawfully taken for the reut, ** that they
were not liable to seizur  under the execution.”

it must be so in the other.

The earlier decision in the case of Wondeack v, Prichard, 17 -

L. T., 16 Q. B, is directls contrary to what 1 believe to be the
law governing thic question, and I think, contrary to tie latter

dedision in appeal of Wirar et al v. Sarly, and must now he
1 think the pre-!

held to be overruled by the latter decision.
sent law of the Disision Courts i< the same as 1t was under the

statute of Anne, in regard to this matter, with the exception :

that the lailiff 19 not now ohliged to pay the rent before re-
moval of the gtml]i; lLaut prncvmis to sell at once, first to pay
rent and thea the execution deht—and this he does T heliove
under ¢ writ, as firmerly, and not by any authority in the
notice of claim.

[ regret having to take up your valuable space by again
recurring to this subject. I know, howeser, vour anxety to
affurd information to Iivision Court officers, when hkelv to
be serviceabde, will render apulegy unnecessary. -

21st December, 186V, B.

Now if thes
be the correct prinaiple in the one cave, I humlly submit that |

U. C. REPORTS.

QULELN'S BENCH.

1 (Eeported by Cutastoruer Eoarsson, by o Barnster at Law )
i —
]
VIS we Lawnesce Joice, coavicren my Rosert Asous, Esquing,
i A JUsrick of THE PEACE bult THE UOUNTIES 0F FRUNTENAC,
. Len-ox AND ADDINGION.

Master and serient—~Cingacdum— tppliod®em toquat v pro tune — Londatun of
| uelian where concadr o qudshed

The Master snd Servant Act, 10 £ 11 Voo b 240 dwa sot appiy 1o the cse ot
w hoo trusties woad schoul tearner . Where 8 teuster therctotes had lnen con-
Victed under 0 as u miaster the convl Dol was quashied
Wity toa tsapprebension as to the oflice 1o which the return to the «ertumar:
siould be plod a rade to potura, amd atierw indsa rule for gnatt s hment i,
althouph a toturn bed i fuet boon iled More than six mronths havsng thns
expdee trftice tie catine: Lo, the court woew asked to aflow pracess to ssue
weasust the Justicn £ the tlegal caviction ak of & previoustora, bat the appli-
tatton was retuad.
| @ueeere whether the s months could be beld to run only fromw the Lime of quash-
iz the conviction ¥

Hurrisun, in Michieluas Term, obtained a rule nin calling on
the justice to shew cause why tue conviction should not be quashied
a4 of lhlary Term last, on the ground that the gaid justice had no
_Jurisdictivn over the subject matter of the corpluint, anl the con-
i viction was in other respects illegal and unlawful; and why the
! said Juice »hould not be ullowed to issuc process, and commence
an actiot against the vaid justice in respect of the «uid conviction
"and the proceedings thereon, as of Hilary Term, or asof such other
P tune as the court might direct, and why the said justice ~hould not
_pay the costs of issming the writof ecrfiorari, or the npplication for
a writ of attuchment, aud of this application.

It appeared that Joice was one of the trustees of a school section
10 the tawnehip of Mittsburg, for the year 1857, and that be, with
i the other trustees, acting 1w their corporate capacity, in February,
CINST, engaged a school teacher by 2 contract 1n wniting, to teach
(10 this scetion for ten months, which expired in January, 1838
‘ Some dispute arose between the teacher nnd the trustees 1o regard
: to tne teacher's salary, and upon a complaint made by the teaches
ito Mr. Anglin as a magictrate, the case wa« treated .« one coming
tunder the Master and Servant act, 10 & 11 Vic., ch. 23, and a con-
| victiou made of Juice as a master.

[ The conviction had been removed into this court, and it was
- sworn that while the proceeding upon the cernvrar: was pending,
"the justice had issued Lis warrant, aud caused some of Juice's
: cattle to be seized and sold

When the writ of certtorart waa issued and served upon Mr.
§ Anglia, he immediately made o return of the conviction under the
iadeice and instruction of councel. and the writ and reti rn was
- without delny sent to the clerk of the court, Mr Small, and filed
i bis ofice. Mr. Juice's attorney having been by mistake of the
. clerk informed that it had not been returned, a rule to return the
- writ of cerftorar: was taken out.

This rule was <erved in Mag or June Iast, and in conscquence
of it \r Anghn's attorney on the Sth of June, called at the office
of Messrs Patterson & Harnson, who had tuken sut the writ, and
told them that it had been returned, and found the writ in the
crown office

Hearing afterwards that a rule for attachment had is<us for not
returning the writ, the attorney, Mr  Kirkpatrick, instructed his
agent s Toronto to move to have the same rescinded, but it scemed
it was understood between hie agent and Messrs, Patersen & Har-
- visun, that the attachment should net be acted upon.

P’rince shewed cause.

Roninsox. (O, J | delivered the julgment of the court.

The conviction 1< clearly illegal, ard wust be quashed, and the
rule <o fur 15 to be made absolute It wax clearly no case under
the statute 10 & 11 Vie, ch 23, anl e justice who convicted
misapplied the statute

But as ta that part of the rule which asks that Mr Joice shoauld
be allowed to yesue process m the action agamst the justice wn
accsunt of the illegal conviction as of Hilary Term last, or of any
-day other than the true time «f sming «ut the wnt, we sbould by
i that be depriving the justice of a protection which av act ot parlia-

(V)
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went gives lnm, aud we should be »0 far indireetly repealing the
act  The seventh section ot 16 Vie, ¢b 180, provides that the
*1x months withnn which the actiou must be brought sre to reckon
from the day on which the act was committed . in other words,
frow the e of the wrong dune by the justice At least, vo we
construe the act 1t in consequence of the enactment in the second
scetion of the act, which makes it necessary to have the couviction
qunshed before an activu can be brought, the party iy advised that
the «1x tavnths can be legally computed frow the time of setung
aside the conviction, he cun proceed at the peril, perhaps, of having
an application made to set aside the procecdiugs under the sixth
clause uf the act, or at uny rate of having the laieness of the uc-
tivn urged 1 & more formal shape
Cunviction quashed.

COMMON PLEAS.

(Rejorted by E C Junix, Esq, Birvasterat Law, Reparter to the Churt )

Muason v Mexiciranity oF CoLLINGwWooD.

Ncnaol teacher—Salary— Action for— Mand. o s,
oL, that the Munnipal Corporation Act dues not anthorise the accejptans by
the troasurer ot orders for sclion! teic ber s sulars, although peormgtted to pay
Al alaers o pleseutation. nor has the treasurer authoity to bind the corjors
Hon by has asceptancs ol vnders

H-ld, also thiat the bard of mchool trustees of & town have authonty to Jesy and’

collect u rate for the pavinent of s hool teacher s aaluries alid cxpenses snd that

thes are lable in a1 action for such exjeuss, or can bycompellrd t y wandamus

v raise the mooe)

The declaration contained five counts, Ixt. On an order made
by the chairman of the board of schoo! trustees, directed to the
treasurer of the defendants requiring him to pay plaimttf or order
£47 105, which order defendants uader the hand of their tres-
surer nccepted.  2nd. On s sumilar order for 815V, 3rd. For
mouey bad audreceived  4th That plaiatif was & commou schoo!
teacher fur one year next before the 10th of January, 155%, 1n the
town of Colipgwood; that on the 28th of March, 18558, the truy
tees of that school prepared and laid befure the detendants an
estumate of the sum they judged expedicat fur paying the salary
of the plaintif as such schoul teacher by levying sand collecting n
rate, aud 1t then became defendants’ duty to provide the «aid sum
in maouer aforesayd.  That the trustees, on the 10th of January,
1854, gave plaintiff an order fur £37 10s. on the treasurer, being

plaintff's sulary as aforesnid; yet defendants would not provide

Idirection he receives
- has been shewn for the treasurer binding the municipal corpyrution

i of which he is & member by his acceptance.

! Dmarenm, C
. Enacts, that it shall be the duty

that sum, or levy, irpose, or collect a rate for payment thereof,
but wholly neglected, &c. 5th. A similar couut to the fourth, for
the pluinuff’s salary for six mounths, ending the 4th of July, 1859,
being $150

Pleas —1st. A denial of the defenidant’s acceptance of the order
mentioned in the first count.  Zud. Payment tu the first count
drd. To the second count denial of the defendants’ acceptance of
the order  4th Tw the thind count, never indebted.  Sth To the
fourth count, that the defendants did provide the sum in that ciunt
mentwned, aud did levy, impose and collect a rate tor payment

i R .
| and since then nothing had been done A swmall portion only of the

Ltuxes for 185K had been eollected.  The cletk thought enough bud
. been collected generally on the roll to pay the teacher’s salary,
- but be could not sny whether covugh of the rate imposed for that
purpose huu been collected.  The charman of the buard ot sehiwl
_trustees wus also caulled.  He stated thut i 1858, the first yeur of
the incorporation ot the town of Collmgwood, the corpuration paid
people employed by them on the streets, &c., by orders on the
; trensurer, abd those orders got wto airculation, sud many people
“paid their taxes with them, so that enough has not been collected
I money to pay the school teacher: the government graut would
be received by the end of Juue; the rest fur the year 1s to be raised
1by a rute  No sepurate rate was imposed in Collingwoud.  The
i guvernment prunt for the first six mouths of 1859 had not been
Ppuid to defemlants The winess was a member of the town
[ council of Collingwood as well us chuirman of the Boatd of tchool
I trustees.
1 On the defeace it wus objected :
2ud.

1st. That this action will not

“lie against the defendauts, That no acceptance by defend.
apts was proved.

. The jury, under the direction of the learned Chief Justice, found

ia verdiet tor the pountiff on the 1st, 2nd, 4th, and Sth counts, and
£65 dumages, 1t being admtted that £10 was paid, and for the

defendants on the 3rd conut.

In Michadimas Term, R. A. Hurrisun, obtaircd a rule nmia to
,arrest the judgment on the 1st, 2nd, 4th aund 5th counts, or for o
inew trial on the law aod evidence, the acceptance proven not beng
‘under the seal of the corporation, and the tressurer having no
tauthority to biud them by bis acceptance, and as tu the eauses of
"activn set forth in the {th and 5th counts, that the pluntiff's
.remedy is not by naction,
© o MeWichael shewed cause in the following teres He reforred to
the Common Schoal Act of U. C. 13 & 14 Vie, ch JdK, «cc. 1K,

~ubsce 1, and sec. 4, subsec 6, 7, & 8, and (s v. Trusties «f
the Liwverpool Docks (in error) 3 H. & N 164,

ltairisen, contra, contended the action would not lie, that the
plaintff had a remedy under 16 Vie, chi. 183, see 22, subsec, 6,
awl a mandamus also woeuld lie.  The complaint in the 4th aud
Hth counts is the right to pass a by-law, which is a matter between
; the school trustees and these defendauts,—Tapping oo Mandamus,

43 & 347. Even if the treasurer bas funds he holds them as the
servant of the corporation, and must apply them accordivg to the
As to the 1st and 2od counts, no authority

i

J —The Schoal Act of 1850, section 18: 1ct
0 the municipality of each
townsbhip to levy such sums by assessment upon the taxsble sehool
property in any school sections for the purchase of = schoul site,
the erection, repairs, reuting, and furmshing «f a <chool house,
the purchase of apparatas and text buoks for the school, b okstor
the Library, and salary of the teacher, ns eliall be desirad by the

thereof  6th. To the fifth count. similar, to the oth plea. 7tk "trustees of such school scctuon on behindf of the mnjority of the
To the fifth count, that ou recaving the estimate of the schod frecholders ar houseboldais at a pubbemeeting Section 21 —The
trustees the defendants did impose & rate, and dehivered the roll, counal of each incorporated town in Upper Canada shall be, and
conbuuing the rate sv impesed to the collectors of the town: that s hereby mvested, and <hiall be sabject to the same obl.gations ws
the ume passed fur the return of the collector’s roll has not, are the municipul counal of each county, awvd the mumeipality of
expired, awl defendants have not as yct received money  I<cues jeach towasiup by the 18 & 27 sec. of this nct.  Section 24 The
The trial took place at Barne, in October, 1859, betore Sir J [ hoard of «chool trustees fur ench town arce constituted = corpora-
B Ruobinwn, ¢ J. The acceptance by the treasurer of the cor-: tiom, and it shall be their duty,
poration of the town of Collingwood of the orders <ot out n the;  Nixthly.—To prepare from time to time. and lay bhefore the
first and <econd counts was proved.  The clerk of the defendants ; municipal council of the town an est.mate of the ~ums which they
produce 1 an estimate of the mones to be rai-ed 1n the year 1835 «hall judge expudient for pnying the whole or part of the sularics
for sclinol purposes, jn which the planuff - salary was included, | of teachers, for purchasing or renting premises, &c., and it <hail
and he #aid & by-law was passed to raice that money, but on it he the duty of the council of such town to provide such sum or
being produced it appeared to be & hy-law to raice money for | sums in such munper as shall be desired by the said boards of

school houses, hibrary and apparatus, aud it appeared that the
sum required for school teachers was raimed by a rate imposed by
resolution  He produced the minutes of the council of the 19th
of Apnl, 1855, shewing what the estimate embraced ; that money
was levied  He aleo praduced the e<timates of school moneys re-
quired for the year 1839, which included the teacher's salary. A
by-law was introduced to raise that money by asseesment, but had

Dot yet passed. It wasread a:econd Lme on the 25th ofJuly, 1839,

school trustees.

. Seventhly.—The board of school trustees may levy at their
| discretion any rates upon the parents or guardians of children at.
. temding any school under their charge, and may employ the same
means for collecting ruch rates as tustees of common schools in
any townships may do under the 12th sec. of this act.

The 12th section authorises the trustees of every school section
to apply to the treasurer of the township, or employ their cwn
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Law ful anthority as they may deem expedient for the raiving and
collecting of all cums nuthorired i the manner hereinbefure pro-
vided to be collected trom the frecholders and householders of such
~ection, hy rate rccordhing to the vuluation of taxable property, as
cxpres-ed n the as-eswot’s or coliector’s roll

Sevuon 21 Seventhly continuned —fhovided always that all
monies thug collected <hall be pand into the hands of the chamber-
Lun or treasarer of 2uch town tor the common <chool purpuses of

the same, and shall Le subjeet to the order of the sud bonrd of

schanl trustees

Eiehthly —To pive orders to teachers and other school officers !

atd cre bitors tpon the treasuier of such town, tor the sutit or sutus
which ~huall bedue them

The tnst and <econd counts are 1ested npon the provisians in
tie comman = bool et of T8m), see 2}
the phantdl an ovder vn the reasurer for her <abay gs suthoeat
estdence of her nglt o veecive the sum theremn numed
treasurer’s duaty 1> detined i the Consvhdated Statutes of Upper

Canady, ch. 5, see 100, to he, to pay out the moneys belunging
to the corporation to such personsand in such munner ag the laws

of the province and the lawtu) by-laws or re~olutions of the council
direct.

The acceptance hy the trea-urer of such an order as set forth in
these connts, i<t amport an undertaking to pay it to the per-
son entuded according to its terms.  The duty of the treasurer

Eushtlhly  The miving to |

The -

4%, see. 12, minthly, —and by 16 Vie. ch. 184, see 4, to 1aee
“and collect moneys tur ~chool purposes without reference to the
“municipal corporation. The first section of 16 Vie , ch. 185, i4
large enougih at st sight to confer the nuthouity, through the 13
& 14 Vie certainly dod ot giveat By the thist ~ection 1t is en-
acted, that the board of schaal trastees 1o each town shall, o
Cedddetion to the powers with whach they are now legally invested,
possess aned exercise ag far as they shall judge expedient i pegard
i to such town, il the poeers with whicl the trustees of each school
Cwection nre or may be mvested by law, in regard to such sehool
Ueection, o the ese ot The Schoo! Trusties of Galt v, The Shoner-
Vpalay of Galt, (13U CoQ B O1L) 1 expressed an opinion that
Ithe tth section of that act ot 16 Vie, bl not extend to boards of
" <ehoot “tustees, from the conflict that a contrary conctusion woull
crente with other provisions of the ~choolacts atlecting such Loards,
'Fhe language used e the st section shews that the new powers
e o dddetean to, not i abrogation of the powers previously pos.
s sewsed, and ~vll Jess of duties previousiy umposed, nnd the words,
¢t rhall possess und exercise as fur as Chey sholl deeve expediont,”
seems toamply, that they may possess a power uand yet be under
uo obligation or duty to make u-e of it
The sixth section of the 16 Vie hag, however, no application to
l teachers’ calaries, or the other schoul expenses which under section
P12 of 12 & 14 Vie., the trustees of school secuions had power to
| raise and collect by the employment of ¢ their own lawful au-

v
i
i

as oficer of the corporation required him to pay, but the statute | thonty ;™ and in the case of The Sthcol Tiustecs of Port I pe v
does not i terms at least anthorise him to aceept such an order. | The Zuwn Councrl of Port Hope, (31U C C0 P HIR) Macaulay,
He i~ n Tepository of the corporation and school moneys; these [ C. J., was disposed to think tbe boaid of school trustees mght
or ~sumlar opders would be authorities to lam to make unmediate | levy a rate for such purposes. I am unable to make a consistert
payment, and vouchers that he had dobe so ; but he was not, so | construction of all the epactments 1f this view be adopted, but it
fiar as 1 can «ee, anthorised to turn them into evidences of debton ;) has in its favour the consideration that it tends to assumilate the

the part of the corporation, and against them

The evidence given at the tual ~hews, however, that a practice
hal grown up for the defendants to give anders un their treasurer,
which, when he had aceepted them, got into circulation, und at
fast found their way into the collectors’ bandsin payment of taxes
Such a practice <eem to me at variance with the spinit, if not the
intention of the muunicipal act, (Conrulidated statutes, UC., ¢h 34,
sec. 213,) which cnacts that no council shall act as a banker, or
issue any bond, bill, note, debenture, or other vwodertaking of any
kind or 1n any form in the nature of a bank il or nate, orin-
tended to furm o ewcalating medium, or to pass as money, and
any bond, bill; note, debenture, or other undertaling issued in
contravention of this seetion chall be void  The orders drawn by
the defendants themseives upon, and accepted by the treacurer and
left outstanding, nught soon prodace the miwchief this enactment
wasq wtended to prevent, and orders drawn by other bodies or par-
ties on the treasurer and aceepted by him, would, if such accept-
ance waz binding on the defendants, tend to o sinularresalt  But
it appears to me that the treasurer had no legal nuthority to bind
this municipal corporation, even if an acceptance of these parti-
cular arders under their corporate «cal would have bound them,
en which it 19 unneces-ary 10 pronounce I think, thercfore, that
the~e counts founded upon orders drawn by the board of school
trustee~ upon the defendants’ treasurer, and aceepted uuder Lis
hand, do not give the plaintfFs a right to recover.

The fourth and fifth counts are framed in tort; they vary only
in respect to the period for which the plamtiff was entitled to a
salary as school teacher: the one setting forth that she was such
teacher for 1838, the other for the first six monthsin 1859, Then
cach states that the board of schoal trustees did prepare and lay
before the defendants an estimate of the sum which they judged
expedient fer the purpose of paying the whole of the sulary (re-
spectively by lev)ing and collecting a rate on the taxable inhabi-
tints of the town thatst beeame efendants duty to provile the
sum in manner aforesaid, and that although the trustees gave the
plamtfl an orler for her said salary so requured to bhe levied and
raised on the defendatts® treasurer, yet defendante wauld nat pro-
vide the smd sum, nor levy, impoce, or colleet a rate far the same,
but nezlected and refused 010 do, whereby the plamtiffis deprived
of her ~ud «alary

1t 1:1s not, 1 believe, been actully decided whether the hoard of
school trustees of 2 towu have “lawtul authority,” such as is
given to the trustees of a school section by the 13 & 14 Vie, cb

I powers and duties of school trusteesin townships, and in cities and
j towns, and 1 am theretore disposed to aduept the suggestion as the
I proper mode of construing the statute.

i But in determining thut the hoard of trustees conld themselves
| bave raised and collected the sums for which they laid an e~tunate
| before the defendants, it appears to we & great obstacle is thrown
in the way of the plaintitl ‘s recovery  ller contract was with the
board, anl the power to give an order on the treasurer of the
munieipality is a very different thing from what 1t was when they
hnd no power to raice the money themselves [t appears to me,
that if no order had been given to the plamtiff on the defendants’
treasurer, it would have been impossible for her to have sustained
cither the Jourth or fifth counts, and I feel great difficulty in hold-
g that the giving the order vests in lier such a right that she can
treat, the non-compliance with the requisition of the board of trus-
tecs as a breach of duty for which she can maintain an action. If
such a consequence follows in hier case, it must follow in the case
of every other school officer and creditor of the board whose de-
mand was included in the estimate prepared and laid before the
defendanta.  This alone would, I think, be a great inconvenience,
while at the same time the board of trustees, having the power to
raise the money, would, as appesrs to me, still remsin hableto the
different clumants.  Besides, it appears to me, it cannot be {ruly
said that this alleged damage to the plainhff is so immediately
cannccted with the nonfeasance of the defendants that she can be
said to have lost her aalary by reasen therof. If I am right as to
the board of trustees, shehnga claim on them. and if an aciion would
not be maintainable, { sbould think she might sustain an applica-
I'tion for a mandamus to them to raise the money.

I'er cur.—New trial without costs

Sciool TRUSTEES oF AgTHUR v Towssuir CoUuNCiL OF ARTHLR
AND LUTHER.
Sl rale on non-requdent lands— Hou: eoilectable

111 thatat §s the duty of the loeal muuicipalite to make npoand supply out of
Their genera) fund any dehelency that mas exist in the schiood rate cf any tonn.
<hp wupon notice hejng caven them at the end of the curpedt venr by the =ol.

] fretor ol school rate s, and that such notkee noed not be utider the seal of the

trusties,
', 1 T.23Vie)

The declaration stated that the colicctor appointed by plainuffs
for the said schoeol section for 1836, being unable to collect the

o
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cehoul rates charged on certain Innds hable to assessment within
the ~ud school scetion, amounting to £100, by reason of there
Lot o resplents on the saed Jands and no pomds and chattels to
distrann, the pluntiffs made a retarn o theclerh of the defendants
befute the end of the year 1850, of all such lamidy, and of the un-
colleeted . ates thereon, bat the dofemdants have not pand the =ud
*wm of money, coptrary tu the statute, although otten rcqucz-t(td

“nd count —\ sumilar cause of action for the uppaid rates for
1857

3rd count —For the unpand 1ates of 1858,

Plere —To each count, that the plaintifiy did not duly make o
return to the clerk before the end of the curtent year, never in-
debted, and puayment.

The case was tiied in November, 1859, ut Guelph, before Burns,
J.
befure the close of that year, delivered to one Mitchell, the defend-
ant's clerk, a statement of the school taxes due upon lands of non-
1¢e=idents in school section No 1, of the township of Arthur  This

statement included the sums due on such lands for the years 1844,

1837, and 1858 : shewing dae for 1856, 838 65 for 1857, 3u3.11,
and tor 183%, S100 77 ; total, $232 This collector swore that

he banded Mitchell the return for 1838, and he put 1a those for
1%50 and 1857, Matchell swore that the only paper he got was one

Ol

which he produced, which shewed the amounts m arrear for the:

three years as above stated, and that he never reccived any return
fur 1856 or 1857, but he stated that he received some of the non-
1evident taxes, of which 6 were for 1857, and $33.79 for 18R,
und that these sums be puid over on the 16th of May, 1859, to the
secretary-treasurer of the plaintfs.

Then 1f plaintiffs could recover for the three years, the amount,

2o 2
242

would be
£48 3. dd.
then the amouut ay shewn above for that year is $100.77, less
333 TO=3566 95—£16 14s, 114d.
1557 and 1¥38, on both which years Mitchell received payments,
then 1857, $93.11; 1838, $100.77=38195.68, less $39.79 =%103.9,
or $38 53, 84d.

It was objected that no return was proved for 1856 and for 1857,
and theretore that plaintitfs could not recover on the first and second
counts . that the townskip council could not be called upon to pay
until they received the money, or not until the end of five years,
and that the declaration did not disclose any liability.

4. less $33.79, pnid over by Mitchell $192.74—

The learned judge reserved leave to defendant to move for a non- !

suit on these objections, and took n verdict for the plaintiff for the
sum of £43 3¢ 8d., being the arrearnges for the hree years, with
leave to the defendants also to remove to reduce the verdict by re-

ducing either or both the amounts for 1456 and 1857. 1t both were

urdered to be deducted, then the veraict was to be entered for
£19 Ys, 5d. (an error apparently ansing from the first witness’
~tatement of the amount due fur 183K, and shouldbie £16 14~ 11d )
on the third count, and u verdict for the defendants to be entered
un the first and second counts.

Iu Michaclmas Term, Lemon obtained a rule must to enter a non-
suit on the leave reserved, or to reduce the verdict to the amount
due for the uppaid rates of 1838, or why judgment shounld not be
arrested on the ground that the record showed no liability on the
part of the defendants to the plaintiffs.

In the following term Adam Crooks shewed cruse  He referred
to the Consohdated Statutes of Upper Canada, ch. 64, 5. 1:27, under
which the plaintiffs claimed a night of action, and contended that
the declaration was sufficient if the action would he at all; and in
support of the claim to recover generally, he cited Hupkins v. The
Mayor of Swansea, 4 M. & W. 621, and io error 8 M. & W. 401,
and tddison v. The Mayor Aldermen and Burgesses of the Borough
of Preston, 12 C I3 108

M. C. Cameren contra, in<isted that none of the returns were
properly made, for they were not under the hands and seals of the
tchool trustees, and he objected that the declaration thould bave
shewn that there were funds in the hands of the municipality to
pay the demand.

DRrPER, (. J -=The 127 section of ch. 64, Conolidated Statutes
of Upper Canada (16 Vic, ch 185, sec 22), enacty that if the col-
Jector appointed by the trustees of any school secticn be unable to
collect that portion of any school rate which has heen charged on

o=
27

It was proved that the plaintfl’s collector for the year 183%,°

if the plaintiffis could only recover for the third year, .

If the pluintift could recover for,

any parcel of ind hable to asseesment by teason ot there being no
prison resident thereon, or no goods aud chattels to distram, the
trustees shall make a return to the clerk ot the municipality betur e
the end of the then carrent year, ot all such parcels ot land, and
the uncollected rates thereon s nnd the clerh shall make a return to
the county treasurver of all such lands and the arrears ot school rates
thercoa, and such arrears shall be collected and accounted for hy
such treasurer 1o the same manner as the arreary of other taxes,
and the townstup, village, town or cny, shall mnke up the defi~
ciency arrising trom uncollected rates on lands liable to assess-
ment out of the general funds of the mumcipality.

Nection 27, sub.sec. 15, makes it the duty of the school trusteey
to make their return before the end of the then current year

By the assessment law, (Consohdated Statutes U ' ch 55, sec.
110,) the treasurer of each local municipality is to furnish the
treasurer of the county with a correct copy ot the collector’« roll,
so far a8 the same relates to lands in the municipality, «* aund also
with an account of all arrears remaining Jdue upco land« on account
of any rate naposed by school trustees.” This <eems at variance
with the direction contained in ¢h. G}, sec. 127, quoted above

Sections 123, ¢t sey , provide for the sale of lands alter taxes
have been 1o arrears for five years, under a warrant from ike
‘county treasurer  Nectivn 134, provides for the creation in every
county of a uon-resudent land tund toconsistof all moneys received
by the county treasurer on account of the taxes on non-resydents’
lands, whether paid to lum directly or levied by the shenfl, and by
the following sections he is to open an account for each local muni-
cipality with such fund; and by section 163, surplus money belong-
10g to such fund are to be ratably apportioned by the county counc:l
among the mumicipalities.  Sectivn 158 particularly provides, that
every local municipal council on paying over any school or local
rate, shall upply out of the general funds of the municipahity any
deficiency arising from the non-payment of the tax on land.
1 thioh, that taking the 16 Vic, ch. 185, sec. 22, anl the 16
Vic, ch. 182, sec. 64, into consideration, it is made the Juty of
the locul municipality to make up and supply any deficiency arising
"to the school fund which arises trom the inability of the collector
of school rates to collect the same by reason of there being no
resident on such land, or no goods and chattels thereon which can
_be distrained, and 1t is equally my opinion that the legislature in-
i tended such deficiency should be made up out of the general funds
l'of the municipality 1mmediately after the return made to theclerk
‘of the municipality of what school rates are =0 in arrear. The
provisions of the assessment law remove all doubt, it there was
room for any, under the school law
I can scc no reason for holding that this return need be vader
the seal of the corporation of wchool trustees, 1t is in effv 't no
more than a statement of what their collector haseported to them.
These stututory provisions me suficient to estabhich the legal
right of the ~choo! tiustees to recover the amount ot the deficiency
so required to be made up  The legal habality ot the local muw-
cipal corporation to pay out of their general junds rests upon
the same foundation, and thig i< strengthened by the U™ settion
of the 16 Vic., ch. 182, (Concolidated Statutes, U. (7, ch 53, sce.
154,) wbich prowides that all rums that may at any time be pad
, 10 & municipality out of the non-resident land fund of the county
<hail form part of the general funds of such municipality, which
non-resident Jand fund is 1n part composed of the ubpad school
rates returned by the trustees of the school section to the clerk of
the mupicipality, and by bhim to the county treasurer But 1t
was agsumed by Jersis, C J, in Addison v. The Mayor, §c, of
Preston, that if legal right on one side to reccive the money, and
legal right on the other to pay it, co-exist, an action of debt will
lie, and ecach count of this declaration sets out in substance the
scction of the statute upon which the right is founded
1 felt some difficulty about the proper construction of the words,
“¢the then current year.”” It is contended on the part of the de-
fendants, that the return of taxes so uncollected must be made be-
tore the end of the year within which they are imposed. or the
“trustees of the e -LY cection cannot claim them from the Jocal
mupicipahity [ think 1t quite clear that if this be so, the trustecs
caonot claim them at all; not from the land owner, or by any pro-
cess against the land, for no authority Is left in them so to collect
after the current yesr; nor yet from the county treasurer, if by
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the returns mude to b he discovers the arrvearnges and clinrges  Mr K2 Wood also ohgected that the bamd dovs not constitute
the Tand m s books, for the law stiictly preseribes what appro- & hen, nnd that it does not appear from it tor how much 1t s te be
prntion of 1t shali be made when he receivesst.  The effect then considered asa fsen
of the detendunts’ argument 13, that the «chool, sections must loxe  Mr KB A Hurrivon for the Crown referved to Rer v dvon,
the money, and either the landowner will get the henefit by not Varker's Revenue Cuses page 33 —Hex v. Buchanan, 1o, page 176,
payg s rehool rate, or the non-resident land tund will be - and imperial Statute 33 Henry VI chayp ter 39
crensed by the awount, and so the munmcipahity will ultmately . Ricuarps, J —The case ot the Kmy v Gihson, referred to by
receive 1t without having previously made up the deficiency caused Mr. Harrison, shows that a second Lxteut may 1:sue, tested the
by 1ty non-payment a3 part of thewr geveral funds. I am satizfied <awmeday as a tormer ove. Rut w the case reterred to it appeured
this was not meant by the legiviature, and though 1114 not easy to that a considerable portion of the defendant’s eflecty were secreted
deal with the section as it stands, and yet under sach circumstan- <o that they could not be discoverad hefure the first wnt of Extent,
ces to prevent a consequence planly contrary to the intention of under which a portivn of the defendants effects seized, way re-
the two acts, | think we may hold that the trusteces may before  turned A second’wnit was also sued out, butia consequence of
the end of each current yeur, return atl school ratex upon lands the Bankruptey of the pacty to whose hands the defendant's goods
put collected, for the ressons stated 1o the act, and of which no’ came after the 1~vung of the first writ and before the wsuing of the
prior return has been made to the clerk of the municipality.  With 1 second, the proceedings on the second writ were of no effect. The
this construction the pluntifls will be entided to retan their ver- | Court allowed the Iust or second writ, and the proceedings under
dict, otherwise 1t must be entered ou the third count ouly for the 1t to he quashed and set aside, and directed that & new Extent
plaatitls’ dumuges apd for the detendants on the tirst and gecoud | sbould issue bearing the enme teste ag the firct Eztent.
counts, The note of the cnse of the King v. Buchanan et ul, dacs not show
, the fucts very clearly, but states that atter the issue of an Extent
yagminst the Jdetendants, an inquisition was taken and goods were
i seized, but it wus afterwards found that there were =nme cloths in
| the hands of a packer belonging to them.  On an affidavit of this
1 fact 3 motion was made to quash the Extent and ioquisition and to
{lmve a new bxtent of the same teste a4 the former, in order to
| find and seize these cloths. An order was made ahsovlute to that
1effect.

It was stated in the argument, that the property, which it iy

er Cur—Judgment for plasatiffs

IN PRACTICE COURT.

Reported by Rosent A 1¥arnicav, BeQ. Barrister-at-Law
Tug QUEEN v. CHARLES MERRIGOLD.

Wit of Extsnt—Lands—Isue of seconid of same leste as furmer wrilt—Grounds
thevefur

Where, in the execution of & Writ of Exte ( the connsel for the Crawn conslder-
ing the preperty rotarned by the finding of the jury to be ample to cover the :
Crown debt derlenedly onnts property rotd befure the execation of the writ by §
the Crorn dentar L bonn fide purchasers for value and on an appli ation, sub- |
sequestly made to guash that wrat of extent and 1arue a secoud win of the same
teste aa the tormer wnit 1 order 1o seize and make contribute the last men-;
tioned property. there was ho reasun susgested for al awing the apphcation but
the fact that the Crown deblor nppeared from the books of the County Register !
office ts hnve been possesscd of other property than that returned, the application *

was refused.
(Sittings after Mich. T., 1860 )

now sought to cover by the writ, was de-ignedly omitted ia the
finding of the jury, ns the gentleman who acted on behalf of the
Crown, considered tue property returned by the finding of the

jury ample to cover the debt of the Crown, and that he did not
: desire to interfere with ¢ bone fide” purchasers from the Crown

dehtor. There was no aftidavit fited ov ths point. and Mre Hur-
rwwon, who argued the case on behalf of the Crown, neither
affirmed nor denied the stutement, although it wav admitted that
the property rewrned by the jury was sufficient to satisfy the

In Hilary Term, 1860, a Rule was cbtamned calling on the De- | tmount due the Crown. . L
fendant and George Wiliam Malloch, Matthew William Pruyn andi  There s no reason suggested for allowing the application, but
others, to shew cause why the Writ of Extent issued in tins cause | the bald fact that Meriigold appears to from the abstract of title
on the twentv seventh of November, in the twenty second year of | {rom the Registry office, to bave been pos<essed of other property
the reign of Her Majesty the Queen, and directed to the Shenff of  than that returned.  As what is returned appears to be sufficient
county of Braat, and nll proceedings in this cause subsequen® thereto | 10 8atisfy the elaim of the Crown, I cannot suppose there wis any
shonld not be quashed and 2 new writ directed to the same county ) fraud used to prevent the Crown from covering as much property
of the sumne teste us the former writ be 1swued upon the grauad ! a8 they desired to include in the finding of the jury, particularly
that there are certmin lands situate 1n the said county of Brant now ' 88 & reference to the Registry office wou'd have given all the irfor-
or st one time belonging ta the xnid defendant which ought to have, mation as to Merrigold’s real e-tate that is now presented to the
been extended under and by virtue of the said writ which were not - eourt 1 think therefere [ must cssume that the Crowu ntention-

50 extended.

The affidavit file'd on moving the Rule shewed the recovery of the
juldgment agsainst the defendant, the iwue of t'.e Extent and the
retmn of the Sheriff as to certain lands which the defendart was -
seized, the is<ue of a wnit of venditiont exponas and that no lands
bad been sold, and then proceeded to state that as appears from
the County Register Booka in addition to the lands returned under |
the inquisition, the defendunt was seized, on 10th April, 1849, of ;
Lot No 18 on North wide of Dalhousie street in Brantford, and on |
the 11th Fehruary, 1852, of Luts No 20 and 2l on the North side!
of smid sireet as well as severnl otber Jots ot Jaud, as appeared from
the certificate of the Registrar.

In Eacter Term last Mr Long shewed cauce and filed an affidavit, |
stating that the Reverend Hugh McLeod of Cape Briton, who is the |
holder of a Martgage in fee on the west balf of Lot No. 17, on the
south side of Darling street, made to lim by the trustees of the .
congregation of the Presbyterinn Church of Canads, 1n Brantfurd
Mr. Long appeared alse for John Turner and the trustees of the
Presbyterian Church.

Mr E B. Wood appeared for the estate of the late John Rusgell |
and ~tated that what was seized 13 sufficient to satisfy the crown .
debt. |
It was admitted that the property seized under the writ exceeds
in value oue bundred and binety-vige pounds, the claiwm of the .
Crown. j

i ally omitted the other property from the finding of the jury ; if so
then there is no reason suggested why the parties, who from their
pecuhar position, 1t was then thonght, ought not to be compelled
to contribute to the payment of this debt, should now be placed
in a Jdifferent position.

1 do not therefore see my way clear in making this ruleabsclure.

IN CHAMBERS.

Reported Uy RoserT A. Harrisov, Esq, Barrusterat Law

JouxN MerLLiNg v. JoszeR Eruiis.

Consal Stat U C.cap 23,85 9.11, i2, 13— Wnt of Injunctiom— Violatsion—
Cyntrmi— Attachment
No order can be made for the 1rrue of & writ of attychment for violating the terma
of & wnt ot ipgunction without a presvigus nofice of some h1nd to the difendant.
Where the injanction ngerutrn strictly by way of restraunt. the pr per course 18
cither to mase that the def-ndant be ecommitted for breach of the injupction,
or to moVe that he bo commatted unluss he show caume st » fotury day to tha
contrary,
If the firnt conrse be adopted, the motion must be made on prrsonal eervice of &
notice of metion ou detendant
{December 18, 1560 )

On 14th June, 1855, George Tate became the purchacer of about
104 acres of lund near Quernston, known as « The Grar ' Truuk
Quurries.”
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Subseynently, Mo Tate cavsed to be conveyed and placed on
the quatiies, tor the use thereat, vattoud implements used 10 quar-
rainz, 1 anatue exceeding S2.000

Dursng the wonth of Juey, 18O8 the defenndant Joseph Elhiy, as
a enret hor, was plieed by Mo Tate i posses-iou of the quarries
and quirtving nnplentents

Ou e Decvmher, 18, Johin Melling, the phuntit, beeame the
purclivser of the quareies, quarrying implements, Sc , adetendant
then <t:ll henz n possession

When pluntiff so purchased he forbid defendant to quarry or to
remove or meddie with any of the quareying smplements Not-
withstindine, defendunt set phuotidd at detianee

Plaintitf then instituted an act-on of ejectment to recover pos-
sevvon of the quarry, and an action of detinue to recover poases-
ston of the quarrying implements, and in the latter action cliimed
a wiit of injunction to restinin the defendnnt fiom sclling, remov-
tog or disposing of the quarrying implements

On Tth Auguet Inst, plamtitf applied to Mr Justice Burns and
obtained an order for an ad in ervn writ of injunction, and on same
day cau~ed the writ of injunction to be issued '

Tle 1njunction, +o far as material, way m the following forin :
« Victoria, by the Grace of God, &c.

*To Joseph Elliy, of the Township of Niagara, in the County of
Lincoln, hi< ngents and gervaots, or any person under s direction
or control, and every of them, greeting. ,

** Wherens, on the sixth day of August, in the year of our Lord:
one thou-and eight hundred asd sixty, an order was made by the |
Honorable Robert Eastor Burns, ooe of the Judtices of our Court
of Queen's Bench at Toronto, pursuant to the Common Law 1'ro-
cedure Act, 1855, in an action depending in our said Court, wherein
Joitn Melling is the plainuff, and you, the said Joseph Elliz, are
defendant, thit a writ of injunction do issue to restrain you the
satd Joseph Ellis, and your agents and servants, or any person |
under your direction or control, from selling or dinposing to your
own use, or removing any of the quarrying tools, inplements, :
goods or chattels, in or about the said premises, belongiog to the !
plainuff, and of which a list is hereinafter given.

CChanada, aud they are not aware of any wuch suthonty

ment would operate as o notice to detendant to leave tie Province
moorder to excape the cmsequences of the writ if issued, and
urged that tne writ shoull 1vsue without prev us notice to defen-
dant—leaving bim when m custody to purge himeelf 1f posable
of the contempt  Reference was mnde to Consor Stat U C cap.
2howss 0011012013, p 295, Com Ing Chancery, 1) 3 (Attuch-
menti; Eden on Injunction, 795 Drewry on tnjunctien, 405, 405 ;
Nt Juhn's College v, Carter, $ MV X Cr 4975 Angersten v, Hunt,
6 Ves, 457

The application having been the first of the kind made tan
Court of Cominon Luw <inee the Common Law Procedure Act, Mr.

. Justice Hagarty, to whom the appheation was made, tock time to

consrler, anl on the following day (dehvered judgment

Hacarty, J.—1 can find no nuthonity to warrant me in ordering
the 1ssue of a wiit of attachment for the violation of the terms of

.4 writ of wjunction without & previous notice of some kind ta the

defeadant  There s nonstance 1in wlich personal service ot wnotice
has been wholly di-pensed with 1n cnse of an attachment, though
there mav be some cases in which an incomplete per«onal service has
heen ordered. 1 have consulted the Vice-Chancellors ot Upper
Ou the
contrary, they infurm me that the settled practice ot thewr Court

18 otherwise

Where the injunction operates strictly by way of restraint, the
proper course, according to the books, 13 either to move that the

! defendant be committed for breach of the injunction, or to move

that ke be committed unless he show cause at a future day to the
contrary. If the first course is adopted the motion must be made
on personal gervice of a notice of motion on defendant. *

The learned judge referred to 2 Daniel’s Ch Pr 1264 ; Pearce v.
Crutchfirld, 14 Ves 206 ; fnre Morre, 22 L J Q B 417: Swemn-
fen v. Smafen, 1 C. B.N. 8. 364; Thomas v. Ruwlhings, 28 L J.
£x. 347; 33 L. T. Rep. 186.

The following order was thereupon made and issued.

Joun MerLixag, Pluntff, Upon reading the writ of injunction
}isuuod in this cause, the afhdavit of
service thereof, and the affiduvits on

v,
+ Josernt ELtts, Defendant

** We therefore do hereby strictly enjoin and command you, the | which said writ was 1ssued, and upon re.ding the affilavit of
said Joseph Elhs, and your agents or servants, or uny person un- | plaintiff and others filed yesterday in this cause, I do order that
der your direction or control, and every one of you, that you anl ' the defendant stand and be committed for contempt in violating
every one of you do from henceforth altogether and absolutely ! the terms of the smid ivjunction, and that a writ of attachment do
desist from selling or disposing to your own use, or removing any 19<ue for the arrest of his body for said contempt, unlesy he the
of the quarrying tools, implements, goods or chattels in or about | ~aid defendant, his attorney or agent, du npon the second day
the premises belonging to the plainuff, &c., &c, and of which the | after the diy of personal service of this order, shew cause to

fullowing is the list, namely, &c, untl our said Court shall make |
order to the coutrary ;

““ Witness, the Hounorabhle Sir John Beverley Robinson, Baranet, |
Chief Justice of our <aid Court at Toronto, this sevemn day of |
August, in the year of our Lord one thousand eight huundred and :
Mty “C € SwaLL™ |

On 8th Augu<t last, defendant was personally served with n '
duplicate original of this writ of injunction, and at the time of
the service of the writ the quarrying implements, or a large por-
tion of their, were in possession of the defendant. |

Both the action of ejectment and the action of detinue were
tried betore Mr. Justice McLean, at the lastassizes for ihe County
of Lincoln

Between the day of the service of the injunction and the com- .
mission day of the Assizes, the defendant and his ageuts, in vio-
lation of the terms of the writ of injunction, removed or caused
to be removed from off the quarries, all the quarrying implements
for which the action of detinue was brought. !

The defendant defenided the action of detinue in person, and in i
open court boasted that he had made away with the quarrying .
implements so that plaintiff should never see one of them. It°
was sworn that t e defend.nt was not a mau of means.

Mr R. A Ilarrison thereupon for plaintiff, on affidavits showing
the foregoing facts, made application to a Judge in Chambers for |
an ez parte order for & writ of attachment against defendant. The
affilavits showed good grounds to suppose that defendant, if in- !
formed of the application, would immediately sbscond to escape
the cop<equences of s contempt  Mr. Horrison argued that
notice to defendant of an 1ntended application for a writ of attach- ¢

the contrary.

TioMas Jonx CoTTLe avp Jeuy Barwick v Isaac Morris.

Bpctment =S rvae of Wit on Difondant's Wefe— {Hmgonce
fera the writ of ejectinent wasserved ag the wifee of de'endant cshe lanz at
the time=in pass ssbm ot the e, and stating that ber husband wasin the
United States on an appiication £iran ofder to ailne the sereire und r the
partiular dreumistances of the caso an order way made allowing the serdice as
ot the date of the order.
(5th December, 1560 )

The writ of c¢jectinent was
She was at the time of the

w

This was an action of ejectment
served on the wife of the defendant

_service in possession of the locus in guo, and stated that her hus-

band had gone to re<ide in the United States of America.

It appeared that defendant wasat the time of the <ervice of the
writ of cjectment a vesident in the City of Plulalelphia, in the
Cnited States of America, and was there engaged as a hand in an
iron foundry.

Juickson for plaintiff, obtained a eummons on the defendant, his
attorney or agent, to ~hew cause why the service of the writ of
ejectment and notice of cluim attnched thereto effected an the
wife of the defendant, should not be deemed good and sufficient
service, and why the service shoull not be deemed as goad and
sufficient, for all cubsequent proceedings as if persunal service
bad been effected on the defendant.

* Subsequently plaintifl adapted this course in preference to the order niai and
having cansed detendant to be porsonally seeved with notice, Mre Justue Burns,
upon the productivn of the nutice and affiduvit of service, urdered the attachment
1o issue.
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Lmui«r for dc(‘uulm\t showml canse, umld tiled among other
things an attidav't of John Sepkler, Jr, de-crbing himself as
s« partner of the attorney 1o this cause for the above-named e-
fendant,” showing the residence of detendant to be in Philadelphi,
and stativg that he had not been able to communicate with de-
fendant.  The aflidavit also stated that deponeat had scen n
possession of defendant’s wife, two deeds relating to the loruen
gro, and purporting to convey to defendant that part of the Jocus
tor which the defendant desired to defend.

Buaxss, J.—Uranted an order allowing the service as of the day
of the date of the order.

BertoN ET AL v. Kepuy,

Juwiygmont debt—Murried Womar's Prot~tum Act, X2 Ve 2nd S5 cap 3 (Con
Stat U C cap (3)—yarnshing rent due b wefe for debt of husband

The mere pegistry of a judgment axainst a bustand » lunds, Lefore the pasaing of
the 22 Vic, cap 3 (Married Wonsen's Protection Act) does not of itdelt gise o
right to the judgment creditor to garnish a debt due for rent of the wite's

lsad since the passing of that act
(Chamobers, 27 th December 1500)

Jo 3ed December, 1851, the judgment creditors recovered a
judgment agaiust the judgment debtor for £163 103 11d dawages
and costy, and afterwards caused a certificate of the judgment to
be registered against the lands of the judgment debtor.

Ou 30th November last, upon an afidavitin the usual form made
by one of the judgment creditors as to the recovery of the judg-
ment, that the judgment still remained unsatisfied to the amount
of £123 7s. 6d., and that Anne Loring of the City of Torento
wag indebted to the judgment debtor in the sum of $215 84 for
ground rent due on u Jay passed in respect of certain premises in
the City of Hamilton, an order was made in the usual form attach-
ing all debis due or accruing due from the garnishee to the judg-
ment debtor to answer the judgment of the judgment creditors.

At the same time & summons was issued in the usual torm call-
ing upon the garnishee to shew cause why she thould not pay the
judgment creditors the debt alleged to be due frim her to the
judgment debtor.

On shewing cause both the garpishee and Lorinua Kelly, the
wife of the judgment debtor claimed that she the wife of the judg-
ment debtor was entitied in ber own right and free from aoy cou-
tract, claim or right of her husband to the moneys sought to be
garmshed.

It appeared that by a deed in fee simple dated 23rd May, 1800,
the Cavada Life Assurance Lompany conveyed to Lorinda Kelly,
solely and absolutely, certuin lauds in the City of Hamilton—that
at the time of the couveyance to her there was a subsisting leasc
of the land to one Valentine HI. Tisdale, which was by Tisdale as-
signed to the garnishee by way of mortgage—that part of the rent

saught ta be attached acerued due since the conveyance—and that
the whole of it was claimed by Lormda Kelly, as the owner of |
the reveision n fee. ,

Juckson for the judgment creditors. ,

I I} Morphy for the judgment debtor.

Enghish for the garmshiee, l
The summons was argued chiefly under the 22 Vie, 2nd Sess ,
cap o4, inttled ** An act to secure to married women certain

separate right of property” (Con. Stat. U. C. cap. 73, page 701.)

Ricuarns, J —It does not appear that the amount due by the'
garnishee for rent or any part of 1t acerued before 4th May, 1859, :
when tbe statute in reference to the protection of the property of
married women was passed.

The thirteenth section of that act provides that the estate of the |
busband in the real property of lus wife ohall not during her life
be subject to his debts.

Then follows a proviso which protects the right that any creditor!
had obtained 1n respect of the husband’s estate in the land of his,
wife yoder apy judgment or execution obtmned before 4th May,

1859, ’

If the plaintiffs by registering their judgment obtained a charge
on the Jands of detendant’s wife which 18 now binding they may
enforce it. The mere registry of the judgment docs not of itself |
in my opinion, give a right to garnish a debt due for rent of the‘
wife's land after the passing of the act :

The summons mnl onder, 80 far as relates to th\- garnis hw, Anue
Loring, must be dixcharged with costs,
Summons and onler discharged with costs

CHANCLRY.

tReported by Titnyas Hetnaaws, Esqe Barslster at-Law )

Tie Tows or Porr Hore v. Tug Usiren Corxites oF
NORTHUMBERLAND AND Dumhas.

Convdedated Muniorpal Loan Fund Acts— Loan to Uated CGonnties—Ivan to Trun

withan United (ounties— Laalality of Tuowen

The United Conntics of Northumberiand and Durham made application fi - and™
obtained. under the Muniapal Loan Fund Act, 1o Vic cap 22.aloan of thesum of
L1logn, for the purpose of constructing certain roads of the united conati s,
in which roads the town of Port Hope was not directly interested.  Afterwards
the town vt 1ot Hope itself ralsed & large sum of mones, under the same fund,
tor thy purpose of alding m the coustruction of certiin raiiways, asod for the
amproy cment of the Port Hope Harbour,

21 L2, that the town, wn addition toats direct lalulity on the last mentinned loan,
continaes Uable for its proportion of the debeutures issued by the united
counties.

The Council of the United Counties of Northumberland and
Durham, under the authority of the Upper Canada Municipal
Loan Fund Act, 16 Vic. cap. 22, raised the sum of £115,000, for
the purpose of constructing certain roads in the counties.

The town of Purt llope was not directly interested in these
roads, snd no part of them was in that town.

‘The town of Port lHope itself raised the sums of £50,000,
£30,000, £3C,000 and £85,000 to aid in the construction of cer-
tain Railways : the last sum being also for the iwprovement of
the Port Hope harbour.

In pursusnce of the act of 1859, *¢ An Act further to amend the
Cousclidated Municipal Loan Fund Acts,” the town caused ibe
rate of five cents in the dollar, in that act mentivned, as the
assessed yearly value of all the nssessable property in I'ort Hope,
to be levied for the year 1859, and paid over the moneys arising
therefrom to the Receiver General, on account of the moneys
raised on therr own behalf: and they claimed not to be liable for
any further assessment in respect of the moneys raised by the
united co inties.

The nuited countieg, on the other hand, claimed that the town is
liable for its proportion of the debentures issued by the united
counties : and proceeded to enforce thair claim by warrant directed
to the sheriff, under the provisions of the Consolidated \ssessment
Act of Upper Cunada.

The plaintiffs thercupcn applied to this court for an ivjunction

Mc Gregor for plaintiffs : Judgws for defendants.

The judgment of the court was delivered by

Srraaor, ¥ € —1t is not questioned but that the by-law of the
united counties for raising the sum of £115,000 was a legal one,
and I sappose it cannot be doubted that under the act first refer-
red to, 16 Vie cap 22, Port Hope was liable for its proportion
of that debt One clause expressly provides for such n case:
< 1f the by-law has been passed by a county council, the privci-
pal and interest of the loan shall be payable by all the townslLips,
| towns and villages in the county :” and it vhen goes on to provide
how the county treasurer is to apporticn the amount to be paid
by cach. 8ection 53 provides that the treasurer of cach muici~
pality shall, upon the passing of a by-law, ascertain in the mode
therein pomted out, the amount required to be assessed; and
proceeds, ‘* and shall certify the amount in a notice to the clerk
lof the m\mxc\pu\xty, or if such mupicipality be a county, then to
the clerk of each township, or incorporated town or village thercin
the amcunt payable by the same.

Now it is quite clear, though the statute spcaks of only mne
assessment, that there must necessarily be two in all cases where
. the township, town or willage had itself raised money under the

| act a8 well as the county.

Then came the act 22 Vie. cap, 15, which provided for a differ-
ent mode of assessment.  Section 88 in the Consohidated Statutes

'ol‘ Canada provides, ¢ That a sum equal to the amount of five

[h}

cents in the dollar on the assessed yearly value,” or a like per
centage on the interest, ‘‘at six per cent per snnum on the
+ ansessed value of all the assessable property in apy municipality



1861.] LAW JO

(1)

URNAL. 1

whieh has vused money by debentues ssued nder the aced men -
toned o the preamble to the last preceding section, shall be pand
by such mumapahty to the Recerver General, on ur betore the
fir~t dny of December, i the year one thousand eight huodied and
fitty muoe, and every year thereatter, waless and until the total
amount n prineipal and interest payable by such mumcipality to
the Recerver Geoeral under the said acts, by reason ot such loan, |
live been paad and satisfied, or & smatler sum sha'l he culheent
ta sntisty the same in apy year, in which case such smaller sum
vty «hail be pud

Section ¢4 provides: ¢ Instead of the special riate mentioned in-
the fitty-third, ffty-fourth, fitty-ntth, fitty-sinth anl ‘ifiy wventh
~eetions of this act, there shall in the present year one thousand .
erzht hunlred and fifty-nine be levied upon all the assesuable pro-,
perty in every municipality which has rnised money by debentures:
issued under the acts atoresaid, arate of five centsin the dollar npon
the aswses<ed yearly value, and a hike per centage on the interest,,
at the rate of six per cent. per annum of the ascessed value ot
such property, and a ke rate in each year thersafter, untl <he -
total sums payable as principn! or interest to the Recviver Genersl
by reason ot such debentures shall be pad oft, or unul a re-luced
rate shadl be substituted by order in counct!, as hereinatter men-:
noned V' :
It1s argued for the plamtff that tins <ub-~tituted rate, «ubati-
tuted for the assessment under 16 Vie, 15 only authorized to he
levied once — one equal rate upon all the assessuble property in
the mumecipality. 1 think this position wholly untenable @ it 13 at
sarianee with the expressed intention of the act, wiuch 14 ¢ to
afford relief to the mumeipahtivs which had el money by
debentures issued under the smd acts,” (16 Vie. cap 22 being
one of them) *+and at the <ame time to <ecure the uitimate
redemnption of such debentures by the municipahities respecticely
hable ”

When the municipality is a county, section 11 shows that guch
suh-division, township, town or village is tu contribute - the
county heing the nggregate of them all. The position contended
tor by the plaintff would throw the redemption of the debentures
not upon the municipality iut upen a part of it Suppose the
case of half of the towuships having borrowed for their own pur-:
poses, and the other half not, the debt of the county—contracted,
1t must be presumed, for the common benefit of all—would have
to be paid by those townships only which had not borrowed: but
suppose all the townships had borrowed, (and the postion must
apply to such & case it good at all) how could the county debt be
pud

It would be an entire change of principle from that upon shich
the former act procecded, and there 13 nothing in the act to indi-
cute v snch ehange It would he more than a change of prineiple,
it would be rather a negation of prineiple, tor it would shitt a debt
from onc party to another: for every veldemption in ene quarter
would be a burthen added to another — 1t sould he nomore just
than it would be to exnct that half of the wembers ot a puint-<tock
company should pay the whole aebt of the comvany | oxompting,
to make a p.rallel cage, tho-e who owed debts, ou their prisate
account to the creditors of the company

There is besules nothing in the act necescarily calling for such
annterpretation  Section S8 makes o sum 19 be ascertained in
a particalar way, payable to the Receiver General by every mumi-
cipabity which bas rarsed money under 16 Vie | ¢ 22.;—131:11.'11'1v11t‘>
to the town of Port Hope and to these united counties  each has
rai~¢d money <eparately ; each ha< to pay its own deht  Neetion .
1 creates the diheulty, if any difbeulty existe It provides for
the [evy of a certain rate upon all the assessable property in every
mumcipality which has raised money by debentures under, inter-
alia, thesame act, 16 Vic, cap. 22, Well, Port Hopeisa wunicipa~
ity which has so raised money ; these united counties are a munici-
pality which has also raised moncy. The as-essable property in
Port {lope, it is not denied, is hiable to be 80 assessed, in respect
of the moneys raised by itself; but why is it not aesessable as:
part of the municipality of Northumberland and Durham, while
ity property is assessable property as part of that mumicipality ¢
The property in that town is mede by the law property 1n two
municipahtics—there iy nothing in the act which says that it.
shall bo assessed in respect of one rather than the other, or that:

“all the comditions impo~ed ugon num by the statute

“remmn in custody or entc
‘no standing in Court until he hias done all that he 15 required to

st mhal! not be asceseedanrespect of hoth - The act roon ¢ ponts
to anssessmentn respect of hoth, beenuse the rate anthoreed
by 1ty in terms ctansteand of the special rate mentioned an 16
Vie, e 227 and thet epeeral rate was clearly in respeet of county as
well as town debts  The point appears to me to be too clear to
aumit of serious doubt

Tho injunction must be refused.

QUARTER SESSIONS—COUNTY OF WENTWORTII.

Jawrs Kent v, MaTuEw OLDS BT AL,

A that the purconappeating fram a smamary eonvicnon by magstabe must
vanply with all the ;ombitivns smposeb wpon B by the statute undor Wi
e ajipeat=

Whire 1 the recoztiizanse the appellant instead of hong boun d ty appear and
try the appeal. ac e tequired by the Aet was bound to appear 40 the Sessong
to answer tooany dharge it wizht vv tade aganst iy the appedd was
disnssed

Anappliation to take the aAppelluat’s reroznizance 1n Court was retuserd on the
ground that, wlthouzh the recoznizane ueal not be entered into within foare
daysat must be entered 1910 and fled bolote the mthiogs of the Coart ot Quare-
ter »esstons to whinch the wppoal s made

sHamnlton, e embe r, 1sen)

This was an appeal from & cummary conviction .\t the trial,
after nouce of appeal proved, objection was taken by Sedlier to
the form of the recognizance filed By it the appellant was bound
to appear at the Se~sons to answer to any charge thait might he
made against him instead of being bound to appear aul 1y the
appeal, andalnde by the juldgment of the court and pay such
costd as might be awarded and Me Sadlier argued that the appel-

tant has no standing n this Court unless he either remams« n

custody or eaters into a recoznizance such as the statute requires

Robertson contra, argued thit the appetlant hiving appeared iy
subject to the order of the conrt, anel s virtu dly 1 custoly, anld
that the objection could not then be taken

LoGie, Co J , and Chaurman of Sessums —The person appel-
ing from a summary convictiun by a mamstrate mu-t comply with

He mus~t not

only give notice witlun the proper time, but he must alwo cither

into @ proper recognizance  Jle hag

do.  The appeal must be di~anssed

Note —An application to take the «ppellant’s recognizance in
Court was refus. d, on the ground, that, although the recogmizince
need not be entered into witlun four days, 1t must be entered into
and fited hefore the sitting of the Court

"GENERAL CORRESPONDENCE.

Vewdon queld Vewdie— Mot tiprge—Judgments,
To e Loiror~ o 1ur Law Jornraag,
Orangreville, T6ih Nav | 1800,

Gentipves-—\ case s Just occarted here, which being

rather unusual, 1 begg to rubnnt to your spinen
AL has several judgments recorded agunst him., B, sells
and convers by deed to A a property, and at once takes a
mortgage from bim on the property and forthwith registers it,
Question®> Who hinldy the first Len on the <aid property, B.
by mortgage, ot the prior judgment creditor of A.? Your

“uuswer wiil much obhge,

Your obedient servant and subseriber,
J. R.B.

[The question put by our correspondent is not free from
doubt.  On the autharity of decided cases, however, our opi-
nton is that the judgment ereditor of A, would have the first
lien. On this point, so far a3 the courts of common law are
concerned, we quote the head note of Ruttan v. Levisconte,
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16 U.C Q B, 95, whieh well represents the judgzment of the out by the testator; he haviag net merely directed a settlement
. . : - i but pmnted out what it <honid contain
urt in that case .—"* Where lands are convesed to a pur| ! . :
cour t ¢ v r { IHeld, nlso, that the tenant for life of the residne was entitled to

chaser, againat whom judgments are then registered, and exe- ! (hq ;ntermed ate mmevme as tnecome
cutinn against fands in the sherifi’s hand, and = mortgage is|

(;\ko‘n l]\-.u-k un (hcls.um. d:}y for a b:}ll:;n;e uf ;l\urcl\:\se m\)r::-.y, (I V.C K. Dav v Dy, Feb. V8.
the pedgnrents and executions attacti before tho morteawse . .
s . . mren VBoquest of Ruailway shares —Calls— Lishility of speettic Tegatee of
It s true that Mr. Justice Burns is reprrted to have ﬁ:nd,i : : shitris to piy enlls ’
! There i< . v v N . 1t ¢ ars ' . N . .
(p.439), © There is really very little use, av it appears to me, |\ gostatur Teaves *to bus son 1l any sbares i Railway's mines

in cur being asked to consider the question in this court | and other under fahivgs that might belong to b ot his decerce ”
(Queen's Berelr) which ean be of no practieal use to the par- Aeld, that this bequest ioposed upon the fegatee the onve of pay-
. - Nug all culls accuting due subsequeatly to testator's death.

ties, tor without doulit the phintitf would have a good remedy

in equity to cluge the estate by way of hen for the remain-

der of the unpaid purchase money, to the exclusion of the ! V. CON Prrry v. Hovo. Febo 24,
Judgment erediturs.” The case of Buliwin v. Dwguan, 6 Puwer of attornry—Power ta Marty rge—t'ayment to agent.

Grant, 595, in equity appeary to us to couflict with the re-! A gave to I a power of atturney to rechver his rents and
marks of Mr Justice Burns, and on the same point reference | official salary, &c, and to act gencrally in lus affuus as tully as
he limself could.
. ) AT U I 4, that the power tahen together with certain correspondence,
In Lower Canada there is a conveyance which i1 the same ! uthorived mortgage ot poiicies B an agent under a general
instant operates both as a deed toa vendee and mortgage back | power of au attorney had 1n g possession certmn moneys of C.
to vendor for hadance of purchase money. The adoption of | #ud also two policies belunging to A s priscipal. B, represeat-
) d cons evance in Unper Canada, 07 4 conye t »ing that he acted by direction of A. borrowed a portwon of the
Bome sach coneyanee w1 pp anada, OF % Conveyanee 0, yuneys and assigned one of the policies as security ; but he never
uses, seeins to us wt present, the only safe mude of canveying pavd any portion of the money to A
land to o person against whom judgments are registered, 5(,|; 1leld, thut usbetween X, avd C. there was a good paywent to A.

as tn preserve a lien fur unpaid purchase mouney as against | - .- -
V.COW, Higues v, Lewis, Feb. 29,

Practice—=Mutivn to dismiss— Costs.

may he made to Graece v. Whaelnead, 7 Grant, 591,

the yudgments,—En~ 1. )]

|

i

|

MONTHLY REPERTORY. i On the ISth of February, the deferdnut served the plaintiff with

R e D R 'notice of motion for the Ztth to dismiss for want of prosecution.

CHANCELY. 1 On the 27th atter defendunts brief hud been delivered to counsel

'replication was filed and on the 28th at 4 p ., 205, costs were

Maren ® | tendered to defendunt but not accepted.  {cld, that defendunt was
i eutitled %o costs of the wotivn.

M I ScaLks v. Dakesn.

My riaye settlement—Husband and wife—Separate use.

Ry & marvage settlement made previous to the marriage of A. i

and B.in 1740 a sum of £2000 was settled on B, for her ~ole and COMMON LAWw.
separate use. Shortly after thar marriage they invested the ———
£2000 in shares 1 8 joint stock baok in ther joint names ! Q. B. Recina v, Jouxsos. Feb. 8.

In 1836, 0 sold the shates on the express understanding that he
would reinvest the proceeds in some other good gecurity in the
jowt names of limeelf and I3 A 1nvested the proceeds however|  Where o defendant is requitted on an indictment for obstructing
1 the purchase ol reul property conveyed to wsell v fee. A lg Lighway the court will not grant a new trial on the gronud that
dred 1 18790 {the verdict 15 azunst the evidence.

It:id, on a2 Wil filed by B. that she was entitled to be considered | ’
as un ancumbiancer on the propeity and had 8 hien on it to the
amount of the purchase money winch belunged to hier tur her b\'p-‘EC. r. Frrzdoux v. MACKINDER. Feb. 25.

Practicc—Indictment fur ohstructing lughway—New tril.

ate u»
arate use Malicious prosecution—Remote cuuse.

V.C K. FrrLkrTon v, MarTis, March 3. : 1f “dP‘“'ly :,OI“ ci"ill a ~l.‘l°“ comimit perjury nnd thereby cause
- . . i the judge to beheve that the opposite party is committing perjur,
Settlement directed Ly unl;—.lnh n‘:}rcnmu u-n:I n(x/:xmf«-nance—-Con—‘m c‘(]msfquence of which the flf)dge c(}mm{(s such oppogl}é p{lrli
fugent wnterest—Tutermeduale meoime—Corpus. ‘aml binds over the party so comnutting perjury to prosecute and
A testator directs £6,000 to be set apart by his trustees and | such last mentioned party accordingly goes before the grand jury
invested and scttled upon each or either of two of his daughters ' and procures a bill to be fouud aguiast the party committed and
marrying after ng decense 1 as to the income to such dangbter for ‘ adheres to the charge at the trial when the purty committed is
hie, for her separate use without power of anticipation: and as|acquitted, the prosecutor having no reasonable or probable cause
to the corpus after her decease to her children equally upon their | for the chiarge hut preferring it with a knowledge of its falsehood
attaimng twenty-ene, and in defaultof cinldren attaming a vested ; and endeavom ing to waaimainit by further and perjured evidence.
interest <uch legacy to fall into the residue, which 13 gmven!  Jleld, that it isnot the party who commits perjury but the judge
to certain persous tur life with remanders over  One daughter ; who cornmitted under the act who sets the critmnal law in motion
marries after her fadher's death, and Jdies leaving a husband and » and by whom the prosecution is instituted ; that although the per-
one mfant clild i jured party does lead the committing judge 1nto the belief that the
11:14, that 1t was doubtful whether a further settlement by deed | otber party who speaks the truth is swearing falsely, and thus does
was ntended : that the Javghter did not take an ahsoluteinterest, i cavse the prosecuhon to be instituted, yet that is only aremonte
that the hmitation to the children was contingent. and that the court | cause and not sufficiently proximate to make the perjured party
would not Givect the insertion of clauses other than those punted _}cinlly responsible in an actiou for a mahcivus prosecution.
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X ¢ AVDERSON V. RADCIUEE LT AL, I, 8 EX Besvert v Dayey FT AL 1l 25,

Champery— Attorney and client—NSeceursty for coste incurrod lll.‘!'.

tigrrshied trom a purchase of the sulzectCmattor of the suit.

After verdict and before judgment & plantiff in cjectment ag-

gizhied the <ubject matter of the smt 19 Lty attorney ns a secunity

for uuney adsanced by the attorney for cnriying on the suit and

other purpeses and for the amount due to him for hia profesaona;
gervaces  Jfebl, (aflinming the judgment of the Queen’s Bencun)

that the asapnment wasd not vosd as aeainst pubhe pohey or by,

reason of any of the statutes aguinst champerty aud mootenance |

CURRIE ¢v. ANDIRSON, Feb. T

Q L.

Statute of frauds— Lcesptance within sce 17,

Certain goods were purchased of the plaintiffs by the defendaot
amd were by the defenlwt's order delnvered on a certmn shp.

together with other goods of the defendant which had been for-
warded by the detendant to the plainuths,

made out aecording to the defendant’s directions and lehvered to on the writ
The writ was deliverad to the shert who executed 1t azninse W B

b Atter more than g year bad elapsed the defendant returned

(F3S

Landlord and towant—{Ihetrise jor rent—ilesponabality - vyt of
landeord for wrongful doecs—Dhistsexs afrer tend.:

The agents of o lnndlerd for collecting his rent aigned av snch

agents and dehvered to a broler a warrant to distrain forventan

rrienr.  The tennat mude a gouwd tender of rent to one ot the
ngents before the execution of the warrant which was refused and
the goods disttmned

.04, that the agents were re~pou~thle wn an action for ruch
wrongful distress,

Quare, whethes an agent fur landlord who directs a brokor to

distrnn tor & landlornl 19 responsible af the distress becomes un-

lawtul by the nct of the bruker.
Cuitmrs v WoorLenr T AL
Shergl—FEaecution ayainst gouds of wreng jerson,

¥

Fobho2o

The atturney of an execntion creditor in an action agninst W,

The till of lading was F. cauced a wnit of /7 £ to be jssued agponst W F awd endoreed

The detesilant iv a © blank” and re-ides at Reccar,

the bill of ladiug to the vlantifts and intormed them that the goods who resuded at Redear and son of the real defendant W F who

were lost, requesting them at the same time to see after them, and resuded at Conthem near Redear.
~both acted bora fidde,

stating tus apuion that the master was huble,

The attarney and the <hentf
Held, (dissentiente Wicurwan, J.0) that the

Hend 1 an action to recover the price of the goods that ihere endorsenmient on the writ was the mere stitenent by the attorney

was hete sufficient evidence to warrant the jury in finding that of the executiun creditor tor the purpose of attording informntion
there had heen an actual receipt and acceptance witlin section to the sherf and left him to bis own diseretion as to how he
17 of the statute ot frauds. Sshicald net and that it was not & requirement to the <hents which
made him the agent of the attorney for the purpusc ot scizing the
gooldsof W. F the son

QB Fh 15

Contract—Drennse of marriage—Plannl™s  wgayement to another Q. B.
person,

Bracuey v. Brows,

S 28
RoUTLEDGE, APrRIEANT v, Hi-tap, RISTOMNGRNT.

The existing engagement of the plaintiff to another person of Measter and servant.
which the defeadunt was ignorant at the time of an ameement by A cervant In hu-bandry sued her master in the Connty Court,
the pluutiff and defendant to marry 18 oo defence to an action on claining damages on the ground that she having been bued tor o
the ngreewment. cyear bad been diswi-sed within the year withaut reasonahle or
probable cause, in wlich suit the decivion was 1n favor of the
Qn Fob. 96 master.  She then applied to the justices of the Peace for an order

. A %+ =2 upon her master to pay her her wages: claming her wages for the
Lhglieay—Obstruction—Power of €(Cas Compantes (o L1y duten popes. ! }‘lls’e year, on the ground that she Lad been dismissed without

. ' just cause.

The members of 1 gas company having parliamentary powers: faeti 1 .
to upen streets fr the purpose of public highting, but having no ¢ :{;’c{l?qt:u:r:}lmnﬂ;|x‘.llcu°:t(l-"xl;:o'::mpxm;:r(IT: fr.],?,l‘“:(:lzl.j:‘:,,t‘hi,:?‘(:r:,:?
sinntar powers for the purpose of conveying g~ to private houses, gahy hud been ahieady ﬂ-lJ|1:llc,ll«‘-~l ot by a c«n[u'( of computent
are hable to be convicted for a nuivance in ob<tructine the high- Jarizdiction 4 b
way, if they open the streeta in order to lay down service pipes - .-
from the muns already bud down by them for public Lighting to Q B.
the hitses of the adyacent inhahitunt-,

Aunanhabitant who dorects such service pipes to be latd down to
lns Lieu~c 1s also snmlanly liabie.

ReG. v. KNIGUT ET AL.

tiawiek v Ticug Ard 19
Bl af exchang —Piesentmert— Notire of dishonor

The plantif, holder ot @ bill of exchanee, hivaine asked the ae-
ceeptor on the Tist of the dhiys of wraee 1 bie Woas goug to pay the
o T e b wastold Ly a that the detendant the deaswer would pov e,
In ne Mawsack v Wisnrk Pl and that be Bad not o shilling  The plantgt did not fmmally
Artdration— Costs—Event of awerd. [ present the Will to the acceptor but sent the same day by post

Where two parties agree to refer ceveral dicputes arising out of @ notice to the detendant that the bl was not paud, which notice
one matter to arbitration and that ** the costs of the reterence and | ¥as ddressed to the defendant at «« Edward Street, Hanipstend
award are to abide the event of the nward,” and the urbi(rutor! Rowd;™ the defendant had a lodging at 28 Edwmid Street, but the

Q B

decudes come of the matters 1 dispute in taver of one party and

sone in f‘flvor of the ather, there iz no ¢« event’’ ot the awunl within
the meaning of the agreement, and neither party is entitled to his
costs,

LX. Wyarr ¢. Wiite. Feb. 25.
Mahcrons prosecution—Reasonable and probable cause—Search war-
rant—Direction 1o arrest person in whose custody yoods are—

Eff et of.

A direction in a search warrant to arrest the percon in whose
custody the goods alleged to be stolen are, consequent upon the
warrant in search and the person procurring the warrant to be
igsued, is not responsible for an imprisonment under it if there was
renlqonable and probable cause for believing that the goods were
stolen.

n tice never reached him  The Wil was dated fiom ** London”
ouly.

2eld, that there was no impediment to the action either for
want of a suflicient presentineut for payment or u sufhicient wotice
of dishonor.

C. P. Beck v. Dexpicn ET aL.

Trespass—Trover—ustress,

If 2 laudlord put in a distress and declare that he distraing and
does really ntend to distrain certain goods on the premises which
are not by law distrainable—for this alone veither trespass nor
trover will lie—the inteation not constituting any cause of nction.
The ruling of the julge that inasmuch as the sale tonk place sub-
sequently to the issuing of the writ no evidence of the sale could
be given, held to be correct.

Apnil 17,
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HoLoeN k1 AL v DALLASTYINEG ET AL,

Q B Aprid 18

Practice—Miepnder of defendunts—Discretion of the yuwige as (o
amending the record—Common Law Procedure fet.

By the C. T. I, Act it shall and may be lawful for the Conrt or
# judge in case of the joinder of too many defeudantsin any action
on contract at any time before the trial of <uch cau<e to order
that the name or names of one or more of such Jdefendants be
struck out 1f it shall appear to such Court or judge that injustice
will not be done by such amendmont.

Hetd, that the court in bane. will not resiew the discretion of the
Juldge whcre he has refused to awmend, contra, where be may have
amended improperly.

REVIEWS,
Tue Nowrn-Biirisu Review for November is befure uy,
and ia an excellent number,

The discussion which is now taking place upon Theological
subjects, vccupies the first pagzes 'with a genial yet conservutive
article under the heading of ** Modern Thought, its progress
und consummation” which is well worth a perusal.

The events which have lately transpired in Syria, render
interesting, an account of the Druises, the tribe which during
the past year has so fiercely revived the animosity of the Ma-
hommedan to the Christian.

Critical and generous notices of the writings and literary
position of Leigh Hunt, Lord Macaulay and the American
Humorists give 'a graceful attraction, while a carefully pre-
pared paper upon the * Province of Logic and recent British
Logiciany” enters fully 1nto nn abstruse subjeet, with a lucidity
of style necesaary for the general reader, and an ability to be
admired by the student whatever his metaphysical views.

There is also an article upon the South American Republics,
whose progress seem to have been impeded throughout their
entire history, by internal contests not unlike the one now
threatening the more powerful republic of North America.

Ouher papers upon Revivals, &e., conclude the quarterly.

Tue EcLectic Magazise for Jaouary is reccived.

This magazine it will be recollected is made up of selections
from the best current foreign literature, together with embel-
lishments.

‘The embellishments of the present number relate to historic
events of France and England in the divorce of the Empress
Josephine and King Heni y'the V1L, and Anne Boleyn.

Several selections from Italy, Sicily, and Syria, are at pre-
s(int. opportune considering the great interest now felt in theso
places.

The Reviews contribute other entertaining articles among
whici i a noticeable a paper from the Bretish Quarterly with
the heading of * Hours with the Mystics.” It reviews the dif-
ferent phases presented by Sabbatism, Gnosticism and Mys-
ticism from the earliest times.

We take this opportunity of thanking the enterprising
publishers for two premium plates beautiful in design and
well executed called respectively * Sunday Morning and * Re-
turned from Market.”

PaTENTS 0F Canaba, FrRom 1824 1o 1849. Toronto: Printed
by Levell & Gibson, Yonge Street, 1860,

The business of the Patent Office in Canada having (accord-
ing to the Prefuce) within the last few vears greatly increased,
the government have deemed it advisuble to follow the exam-
ple of other countries and to pubhish from time to time the
specifications and drawiugs of all Patents issued in the Pro-
vinee,

The volume before us (700 pages) contains the specifications

of Patents issued in hoth Provinees hefore and after the vnion,
from the gear 1820 to January 1344, and of the rpecitications
and drawings from the latter period till 1849,

It has wot heen thought advisable to incur the expense of
engraving drawings of those inventions the patent right of
which expired in January, 1858 : for (ns well remarked in the
Preface} the pablication of the names and specifications of
such ia sufficient notice of their having existed, and that they
have by the expiration of fourteen years, now become public
property.

We understand that a recond -olume of the publicaticn will
be iasued on or before 1at May naxt.

We cannot too highly recommend this well directed effort
of the Canadian Government. The pateat interest is now be-
coming in Canada, as in ulder countries, one of great import-
ance. Few there are who understand or pretend to understand
the intricacies of the law repulating the granting of Patents
forinventions ; Lut to solicitors concerned in the issuing of
patents, and to all inventors intending to apply fur patents, a
knowledge of patents previously granted is most essential.

We regret to say that applications for Letters Patent are too
often prepared by men who know nothing of the law relating
to such applications. The result és incompreliensible specifi-
cativns—and will be endless and vexatious law suits.

It is the fashion with every man who feels himself able to
spell the Queen’s Inglish, and to reduce it to passable syntax
to prepare agreements, deeds, mortgages, and other such writ-
inga. That fask.ion is now bLeing extended to the preparation
of tha more difficult writings necessary to the obtaining and
validity ot Letters Patent for invention. 'I'he consequences
will full upon those who are sufficiently * penny wise and
pound foolish ' to em Mloy mere scriveners.

Lawyers however have no good grounds tocomplain of ** these
fashions.” The most tedious chancery suits, and the most pro-
tracted law suits are those that arise upon the the constraction
of bungled conveyancing. We know one instance where a
man to save ¥3 employed a schoolmaster to pre&mre a mort-
gago, and alterwards had the pleasure of paying $200 to have
it reformed in Chancery 8o as to express what was really
intended by the parties, and what a lawyer of any experience
could not have failed to express.

Brackwoop’s MacazINg is received.

It contains the conclusion of an argument upon the henefits
of Iron-clad ships of War, a paper upon Social Science, and
some entertaining matter of a light character.

APPOINTMENTS TO CFFICE, &¢,

NOTARIES PUBLIC.

WILLIAM MORTIMER CLARK, of Toronto, Esquire, Attorney-at-Law.—(Ga-
zetted | ecember 8, 1860 )

WILLEAM DICKINSON MACKINTOSI, of Saruia, Esquire, Attorney at-Law.—
{Gazetted December 8, 1860 )

THOMAS WATTS, of Ottawa, Esquire —Gazetted Decamber 8, 1860 )

WILLIAM STEVEN~ SENKLER, ot Brockville, Esquire, Solicitor-in-Chancery —
(Gazetted December 22, 1560 )

ASSOCIATE CORONERS.
JOIIN MUNRO, Esquire. M D, for County of Wellington —(Gazetted December
8. 1560 ;
ROBERT CHARLES MANNERS, Esquire, for County of Middlesex —Gazetted
December 22, 15t )
THOMAS R. K SCOTT, Esquire, for County of Lambton —(Gazetted December
22, 160 )

TO CORRESPONDENTS.

“B"—Under * Disision Courts,” page 14.
“J.J R”—CUnder “ Generrl Correspondence,” page 21



