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Thk I«»> ot lit«' anil tin' fXpiMulilmf ut nioiu'V 'iicunfil

by Hit' M'li-gnviTiiiii^; Duiiiiiiioii- in I lie proMTUtittn ot

11 war in \vln»»i' inception flicy iiii<' nd could have no

|•^•x^)on^ibility liave l)iou«;lit into |iioniinence llie (jue^tion

ot flR'|)o^>il)ility ot >o revisinji; llie relation- ot the -evi-ral

parts ot t lie Knipire a- • prevent a n-cuiience ot the

anomaly. The demand tor cIomt unify i- in>i>teni, l)nt

the ditlicultio ot any teiU'ial >y-tein. a- tlie toremo>t

authority «tn tlie Kuj^h-h con>lit\ition, my fiiend,

I'rotVsMM- A. \. Dicey, ha> recently >ho\vn. in the Intro-

duction to the la>t edition ot the Lmc nj llit' Coiistititfinii,

are both numerous and tormidable.

The view that the selt'-<;overninji; Dominions are >i>ter

tuitions ot the Inited Xinydom has been expre>-e(l ''oth

l)y Mr. Lyttellon and Mr. \. .1. Halt'our, but n^ er

rhetoric nor |)hilosophy must blind us to lu>v and .act.

Doubtless, e(|uality and fraternity are the ii'.eals to be

aimed at, but the mode ot their re ui.ation ' i he tunda-

mental problem of Imperial iclation^at the present day.

The Dominions have been, and still are, dependencies

of the I'nited Kinfi;dom : l)ut the >ystem of colonial

autonomy, with which the name of Sir Wilfrid Lavnier

will in history be honourably associated, has brought

them to a de<i;ree of power and prosperity which bids

us believe with Sir Robert Borden that their national

consciousness will not be satisfied indefinitely with

v«^:*'



8 IMPERIAL UNITY AND THP: DOMINIONS

a subordinate position in the Empire. Two paths are

open lor this development of nationhood : in the first

place, the Dominions may be encouraged to attain

complete independence and to become units of inter-

national law, in tlie hope that they will enter first into

alliance and later into federation with the United King-
dom ; in this case the unity of the Empire will be broken
up in the hope of the adiievement of greater unity in

days to come. In the second place, there may be devised

some plan by which the Dominions may share with the

United Kingdom the control of foreign policy and take
their definite share in tlie defence of the Empire ; this

course has the obvious advantage that the unity of the
Empire suffers no breach, and no violent change of any
kind is needed to bring it about, but the difficuUies of

devising a practical system are serious and must not
be underestimated. Nor can their solution be a matter
of rapid action

; patience is essential for the evolution
of an imperial constitution, nor in any final solution
will the position of India and the Crown Colonies be
ignored.

No attempt is made in this book to suggest any final

solution of a problem so great and so dependent on the
change of circumstance. It is its aim to set out, in
Tart I, the actual facts regarding the limitation of the
autonomy of the self-governing Dominions, and to
suggest in what matters these limitations migh^ be
relaxed in favour of the Dominions, while in Part II
are set out some considerations affecting the possible
modes in which Imperial unity can be attained. In
view of the fact that the history of responsible govern-

'^^m^sm^mmM^^^^s^



PREFACE

ment up to 1911 has been given in my liespousible

Government in the Dominions, the subject-matter ot

Part I has been in tlie main (h'awn from tlie events ot

the last four years, which have been years of high

impoi'tance in the (h'veh)pnient of self-government.

One word of explanation may be given in regaid to

the terminology employed. ' Self-governing Dominions
'

or more shortly ' Dominions ' is the technical term,

first invented at the Colonial Conference of 1907, for the

aggregate of the five colonies possessing responsible

government—Canada, the Conmionwealth of AustraHa,

New Zealand, the Union of South Africa, and New-

foundland. • Crown Colonies ' denotes all the colonies

which do not possess responsible government, and which

therefore are under the control of the Crown as legaids

their executive government. The term has unfortunately

in recent years been abandoned as a collective term by

the Colonial Office out of a wish to defer to the ill-

informed desire of some West Indian communities to

avoid the use of a title which in their opinion denotes

that their legislatures are controlled by the Secretary

of State for the Colonies ; their opinion is wholly

unhistorical, and it may be hoped that in course of

time the historical expression will prevail over the

monstrosity of ' colonies not possessing responsible

government ', which has been coined to replace it. To

the use of the adjective ' colonial' it may be trusted that

no exception will be taken, since it has been endorsed

by the action of Mr. Bonar Law, who is not merely

Secretary of State for the Colonies but is proud to have

been born in the Dominion jjar excellence.



10 IMPERIAL UNITY ANU THE DUMliXION.S

Freedom from the ii-strictions of an official ])o.sition

lias enabled ine to express more freely my views on
the actions of both Dominion and Impeiial Ministries.

The press assiini])tion that in every controversy between
the Dominion and Imperial Governments the latter is

invariably wrong iloes more credit to the chivalry of

the United Kingdom than to its historical judgement,
but such complaisance is inadmissible in a serious

discussion.

For assistance in the prej)aration of this work I am
indebted to my wife.

A. BEKRIEDALE KEITH.

Xoifmhir, 1915.
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INTRODUCTION

The immediate eause of the origin of responsible govern-

ment in tlie British Dominions was the ontbieak of rebellion

in Canada, whieh eonvinccd the Imperial Government of the

day that the system of government then in force in that

Colony had ceased to serve even the elementaiy purpose of

maintaining public order. It became clear that some form
of administration must be devised which would obviate the

recurrence of rebellion in close proximity to the frontier of

a power which might without much injustice l)e suspected

of being not ruiwilling to see the disappearance of mon-
archical government from the American continent ; but it

was not less certain that the form chosen must be such as

to obviate any possibility of the separation of the Colony
from the mother county, a contingency which from the

period of the War of .American Indei)endence was always
painhilly present to the minds of those responsible for the

conduct of colonial affairs. The solution then adopted, in

large measure at the instigation of Lord Durham, was to

leave to the colonists, to the greatest extent possible, the

control of those affairs which could properly be described

as local, while reserving control in those matters which
could be held to affect the Empire as a whole. To con-

cede full responsible government was, Lord John Russell

argued, impossible, if it was meant by this that the

Government of the Colony should be at liberty to manage
all the affairs of the country in the same unfettered manner
as the affa'is of the United Kingdom were managed by
the Imperial Ministry, for that Ministry could not permit

disloyalty to flourish in the country as it had done in

Lower Canada under Papineau ; but nevertheless it was
possible to allow the affairs of the Colony to be managed
for the most part by the Governor as representative
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pclitii.ii \va> applied <o (lie ivcniilmciit of tl.c (,llur, were
net .such as to c'lu-oiiiaKf qualities of mind \vlii( h made for
inteiferenee in m liat <onld l,e left alone, and this attitude
of l'ns..fzf.nn. which was in harmony with the spirit of the
period when responsil.le goveiiinient grew to maturity, was
un.Ioul.tedly the cause why so nnich liberty was attaino.i
I)y the colonies with, comparatively speaking', so littK'
friction.

From the l)oginninjr of responsible government it wa>
clearly recognized that the rela.xatioti of the bonds of union
between the colonies and the I'nited King.iom mn-t snggest
the final solution of the connexion between them and the
mother countiy. On the one hand, it was pointed out
the colonies might well desire to obtain complete freedom'
and to enjoy the rank of independent nations subject to no
external control

: the mere bond of loyalty to a common
sovereign would not avail when in a few generations the
memory of the place of origin had come to an end. and
still less in cases where no such common origin had ever
existed. On the other hand, experience showed that
eolonial troubles were t'-.c chief causes of foreign dillicultics
endangering the L'n;..d Kingdom, which would do well to
cast from its neck the millstones of the wretched colonies
and let them fight their own battles.^ To this argument
a rei)ly from the sict«> of the colonies w-is soon adduced in the
statement that, so far from the Tnited Kingilom running
risk of foreign wars through the possession of colonies, it

was the colonies which ran risks of invasion throu-h their
connexion with the United Kingdom, whicl. involved them
in the danger of war provoked by European comJ)inations
111 which they had no interest. Thus in the period before
confedc^rjion in Canada the Imperial Government endea-
voured to convince (^anada that she was under obligation
to make every eflfort to provide for her own defence, since
it was through Canadian interests that any danger of
oonHict with the United States would arise, while the

J
-See the quotations from Hit J. 8tei,hen. H. Merivale. Sir F. Ropers

Uisrach, and others, in J. S. Ewart, Kingdow Papers, i. :J2-44.

v.

i
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Canadian CJovenuncnt juTsistcd jn the vk-w that, \\]

anxious to do anytliing pos.siblo to aid in the dofenc*'
the Emi)iro, Canada coidd not Init expect that the nii

t'luch'n of expenditure won,.! he undertaken hy the I'nil
Kingdom, since it was merely througli iier coiniexion w:
that kingdom tliat Canachi ran any risk of war. Neit}
contention, either then or now,' can be regarded as hei
strictly correct. Tlie coiniixion between ('ana<hi and t

United Kingdom undoul)tedly, even in the case of t

Unite<l States, involved dangers for Canada : the irritati(

felt in the United States over the sympathy which it w
thought England manifested for the Confederate States
the War of Secession naturally turned the eyes of mai
Americans to the ])ossibility of accomplislung the policy s^

before the States in 1812 of uniting Canada with the rest i

the northern ])ortion of North America by force of arn
if not by the simpler method of purchase. Some thirt
years later the militant attitude of the United States ov(
the question of the Venezuela boundary nnght have j)r(

voked a less pacific power than the United Kingdom t

enter upon a struggle in which Canada would have bee
exposed to the greatest danger. If the war with the Boe
republics, though technically involving Canada in hostilitie^
did not and could not in itself bring any risk of injury t(

Canada, the same cannot be said of the great war of 1914
But on the other hand must be set the fact that for main
years Anglo-American relations were rendered difficult an<
every now and then dangerous owing to the fishery questiom
affecting Canada and Newfoundland, questions in which thi
United Kingdom had not the slightest direct interest
From the termination of the reciprocity treaty with the
United States in 1866 until the conclusion of the Treaty of
Washington in 1871 there was constant risk that the efforts
made by the British Government to protect the Canadian
fisheries from encroachment by American fishermen would
result in war, and the termination of the provisions of that
treaty in 1885 marked the beginning of a fresh period of

* Kingdom Papers, i. 311.
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INTRODlTfTTON n
difficulty, which was enhanced hy the claim put forward
by the 1'nite.l States on the strength of inheritance fronj
Kiissiu to dominion over t'le Hehring Sc.i. Sir Charles
'Hipper, then High Commissioner for Canada, records in
his account i of the efforts made by him to .secure action
l)y the British (Jovernment that he warned Lord Salisbury
in 1800 that, if prompt action were not taken to prevent
the United States carrying out its threat to seize ships
flying the British flag when catching seals in the Bchriiig Sea,
Canada could only come to the conclusion that the British'
flag was not strong enough to i)rotect her. The rcsidt was
that the British Amba.s.Hador was instructed to inform the
Secretary of State of the United States that if the British
flag was interfered with the United States must be prci)ared
for the consequences, and in deference to this warning
i.nmediate orders were sent to the United States cruisers
not to carry out the instructions to seize British vessels
which had been given to them. The Behring Sea question
was finally disposed of by the arbitration at I'aris in 1H!»;{,

but the older fishery question revived itself in l«0«i when
the Newfoundland (Jovernment made an unwise effort to
secure the ratification by the United States of the com-
mercial convention negotiated in 1902 2 by Sir Robert Bond
with Mr. J. Hay, the United States Secretary of State, by
adopting a policy of insisting on the rigid enforcement of
the treaty of 1818 regarding the rights of the United States
fishermen in the Newfouncllaml fisheries. Fortunately the
good sense of the United States Government and the
resolve of the Imperial (Jovernment to .secure a reasonable
settlement prevented matters drifting so far as happoned
in 1890, but it was not until the arbitration of 1910 » that
the fishery question received, if not a final settlement, at
least so much definition as renders it almost impossible that
it should ever again present the possibility of danger of
hostilities between the two countries.

Even in the case of Canada, however, the balance of

' Recolhrtions of Sixty Years, |)|). 201), 21(».

- See Pari. Pap., Cd. 3262. « ij^jj ^y -393 ^^^, g^-,,
1874 B



IH I.MI'KKIAL I'MTY AND THP: DOMINIONS

ftdvantage can hv shown to have boon cloarly on the fti<lo

of the Dominiciii The great ncsn of CanacJa lieM u the fact

thot the whole of the North Ameriean continent north of

latitude 4!>", with the unimportant exception of AlaHka,
is united under one Huprenie (Jovernment, and this could
never have been effect «•(! except through the protection of

the L'nited Kingdom, which prevented the American occu-
patior of the went and of British ('oh>ml»ia, secured the
ad<li iOn to the Dominion of the North West and of Ruiwrt's
Land, and thus opened the way to the creation of a new
and powerful nation. The same consideration applies in

even greater force to Atjstralia and New Zealand, whose
long and slow growth to natitmal stature, .still far from
complete, has been rendered possible only by the power
of the Tnited Kingdom, which has preserved for both lands,

which their scanty population could not have held for

a moment against nny invader. It is the habit to lay

stress on the failures in j)olicy of statesmen of the past and
to emphasize errors made by them, such as the unsatis-

factory boundaries of Eastern Canada, the fishery rights of

Americans and French in Canada and Newfoundland, and
the presence of other foreign nations in the Pacific. It

would perhaps be more just if less interesting to lay stress

on their j^,. at achievements in preserving for the Empire
all the lands of first-rate importance : all the possessions
of fon>;;.;n powers in the Pacific which might by any process
of reasoning be considered as having fallen to these powers
through any negligence of British statesmen could not
compare in value for a moment with the island of Tasmania.
Even in South Africa, in which the disadvantages of British
administration have revealed thein.selves far more fully

than in any other part of her dominions, due recognition
must be accorded to the statesmanlike policy of conciliation
which has after much tribulation produced a Union in
which it may be believed in due course conflicting ideals
may yet be reconciled, a view encouraged by the over-
whelming defeat of the Nationalists in the general election
of October 1915.
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Thorp arc otluT impoHtuit Hclvtinta^^oH which havo hocti

(h>rivp<I by the sflf-KovcrniiiK DoniiiiioiiH finin th««ronm'xi(.ii

with the riiitcd Kingdom. Apnrt froin the poNnihility «if

(lovflopnu'iit in siiuiity from cxtiriial inJiiicncis which in

the chief hoon confcircd hy British control, thcMc countricH

have profited hy the free uho of Hritish capital, in nomc
caMCH asHisted l)y guarantees of jrovernnient loans hy the
Imperial IViiiament, hy a steady stren .>f British immi-
gration, and hy the protecticm atTorded in foreign countries

to the pirsons an<l interests of British suhjtcts of Colonial

origin hy the diplomatic and consular ofhcerrt of the Tnited
Kingdom. In the first two cases the advantage derived has
been mutual: the Colonies have paid the interest on the
loans contracted hy them, the emigrants have flourished

and benefited themselves, ami indeed often those whom
they left in the mother country. But that a benefit is

mutual does ,iot alter the fact that it is a<lvantageous. and
while precision of valuation is impossible, it is (juite - ertain

that neither loans nor population would have been forth-

coming from the United Kingdom in equal measure and on
equal terms to countries not under the British Crown.
In the case of the advantages conferred by the use of the
diplomatic ^nd consular service and of in the last resort

the atithority and power of the I'nited Kingdom the gain
must be considered as being wholly on the one side. The
l)eople of Australia. New Zealand. Canada. Newfoundland,
and South Africa have thus enjoyed in China, in the Turkish
Dominions, in Morocco, in Siam, and in Persia the valuable
exterritorial privileges assured to British subjects, privileges

which as independent powers they could hardly ijave won
for themselves, while in the rest of the worhl the repre-

sentatives of the United Kingdom have in matters great
and small, in questions of trade and of j)ersonal liberty,

vindicated with constant vigilance the rights of British

subjects of Colonial origin. i The wrongs of Canadian
sailors in Uruguay and of a shipping firm of New South
Wales in the Marshall Islands have been redressed as

' Xee Mr. Bordcn'M .sjiocch in CaimdiHii House of Coiiinions, l)op. 5, I!tl2.
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20 IMi'KRI.Xr. I'NITY AXn THK DOMIMONS
rff.vtiv<-ly BH nny KrM>vnnr<.H of HritiHh Hul.jo.fH jHrtniniriK
to th«> riiitr.l Kifi«(lom. an.l tUv whoh- r.Mt of U,.- .liplonuitic
nrul .onMiliir s.-rvi<,-. has I,,,,, |,„r,„. hy thr (Jov.rmiH.nt
of tin- I niti-d KiiiK.loiM. uifhoiit coiiiplaiiit ..r hesitation

It would of couiH.. \h' i<||.- to |«vt..,i,| that th.- a.lvanluKo
<.f th.- .oiuuxioM of thf ColonioH ivith th.' rnit...| Kingdom
has lM.,.n all on the on<- si.l... |i |,as h,.,.n <|,.„r gain to th..
latt.T to hav a fair fi,.|d for inv.-stM.cnt and for .n.i^-raiion
in lands which ar.' nn.l..r the Hritish Crown. It has alwavn
l)een a .an... for nati.uial prid.- that th.- rnit..,| KinK.lo'm
has .oloni.s in nnnd..r an.l ext.nt far snp,.ri.,r t.) that of
uny other .•..iintry and that the British Knipir.' is the
Hn-atest known to hisfry. an.l if this was th.- case in the
<layswh.-n it was l.eli,.v...| that in tinw ..f Htr.-ss no military
ai.l .-oid.l Ih- .-xp.'cte.l fr.»m th.- C.loni.s. th.- iviUnn has
h,-,.n Kmitly int.-nsi(i,.,| hy th,- .l.-cisjon of the Do.ninionsm th.- .as., of th.- H.„.r War an.l in far Kr.-at.-r m.-asnr,- in
the ca.H.. .,f the Knrop.-an War to ai.l th.- mother ...nntrv
with all th.-ir resoiiires and pow.-r. It was ind....| „o't
he.iev.-d l.y any san.- sf at.snian that the stress of a European
war would r,-v.-al any (law in th,- unity of the Knuiire •

the conception that th.- Hrifish I),..nini..ns woul.l s.iz,- the
op,>ortunity ..f a stniKgle inv..lvinK the existence ..r at
•east the md.-pen.lenc.- .,f th. mother country to .l.clare
Jh.rnsrm-s in.lepen.l.-nt was a chim.-ra which coul.l be
hafrh.d only in a disor.l.-re.l hrain. hut it was l.-gitimate
to f.H .loul.t how far tlu-se Dominions would feel them-
selves bound to take a.tive part in a war which was hunwht
on without consultation with them lu-ing possible ami under
condltlon^ uhich they ineyitably coul.l har.liy completely
realize. Ihc analogy of th.- Bo.-r War was clearly not
conclusive. In that ca.se the f.-.-iiuK of M..- Dominio,,; ha.l
heen attracted to the support of the Tidanclers i„ the
South African Republic, many of whom were of Colonial
origin. I he long drawn out neg.,tiations ha.l b,>en followe.lby them with care, and th.- struggle assumed ^n their eyesan effort to secure institutional lihe -tics on rea.sonable
terms. Moreover, the war appeared to have been deliber-
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nU\y fi.rii-tl (»n the Hiiti>«ii (;ovrmiii(iif hy iUv iij)iil)li<s at
H titiH- wlu'u the HiitiNh pii|innif iotin for war mri- ((iiit«>

inioni'-U.tr, and wluii war was not <|.Hiric; hy th«- Hritinli
[Hupl.- or (Jov«rmiunt. 'I'll.- jfuloiiwy of f(.rtigii powi-rH wan
<.l)!*rrv.<l, aiitl it wa« f.lt just and proper to assist f.llow
colonists III .South Afriru wluii tin- (apt- ami Natal wnv
iiiviul.d by I'lu-iny foic s. N„r can it hv ovirlook.il that
to many of those who volmiteeriMl i\w confliit atToided
prospects of exeitement and ent«iprise veleome to the hold
and hardy eharaeteis of young Canadians, Australians, and
New ZoalaiuU'iH. In point of faet events showed that the
Doiiii'iions realized ilie seriousness of the issues in the
Kuropeaii War, and reeoKnizing that liberty and dcnioeraey
w«'re on their trial, responded to the need hy organizing
with all seriousness and earnestness forces on a scale wholly
unex|.ecte(| alik«' l.y the Hritish people and hy the enemies
t'f the allied powers.

The response of the JJominions at the hour of greatest
peril May be deemed sutHeieiit answer to the theory that
the JJominions .seek indej)eiuleiue of the mother country
and desire to set themselves up us independt>nt nations.
The difficulties in the way of such ambitions are obvious
and important, even assuming, as it can (U)ubtless be safely
assumed, that the I'nitcd Kingdom would not seek to deny
independence to any Dominion which deliberately decid. d
that such independence was desirable, after the whole
(luestion had been submitted to the tree judgement of the
electorate under a den\ocratic franchise. In the case of
he Australasian Dominions, the j)re.sence of a great poAcr

of the first rank with a Iiirge population and no large avail-
able territories for that population to occupy wouK! compel
an independent Australia to rely for .security upon an
ulliance with one o- other of the only powers who.se aid
could possibly preserve the country from annexation in
whole or part, the rnitcd Kingdom and the United States
of America. Alliance with the United Kingtiom after
a declaration of indepeiuleiue woxdd only be procured on
terms which would be at least as onerous as the former

1
1 I
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2-' IMPKHIAL rXFTY AND THK DOMINIONS
foniH'xion under a conunon Crown, and despite the wave
of enthusiasm which jiassed through Australia on the
occasion of the visit of tiie L'liited States fleet in its famous
cruise to.Japan, it wouUl be rash in the extreme, as is clearly
recognized in the Communwealth. to assume that the great
republic would for no obvious advantage to itself undertake
the grave task of defending a ('dstant ally whose territory
IS singularly open to attack and whose resources are still
comparatively undeveloped. The independence of New
Zealand and South Africa would of course be still less
capable of defence. With Canada matters are different,
for commercial considerations jjresent great possibilities of
advantage from the union of the Dominion with the United
States, and the fact that the establishment of close recipro-
city between the two countries might result in annexation
was recognized in ISOI by no less cool a judgement than
that of the Hon. Edward Hlake, when he found himself
unable to i)ersist in the policy of the Liberal party in Canada
in favour of dose trade connexions with the United States.i
Twenty years later the same issue divided Canada into two
hostile camps, and a scheme of reciprocity resulted in the
defeat by an overwhelming majority of a Government which
luid seemed i.erfectly secure of office, and which in its
general policy had certainly never shown itself deficient
in sense of Imperial obligation. It ai)pears clear, therefore
that the destiny of Cana.la. despite the great influx of
American citizens to fake advantage of its wealth in farm
lands, does not point to absorption in the great republic
lor IS It certain that the ideal of such absorption is looked
upon in the United States with as much favour as at an
earlier date, j.artly no doubt because any attempt to
assimilate so vast an accession of territorv might alter
beyond recognition the fundamental di\ isions of American
party politics.

But if independence is not the ideal of responsible states-men in any Dominion, and if dreams of independence are
only vaguely held lure and there among isolated units of

' Cf. Sir ('. TiipiiiT, RmAkctions of Sixty Years, pp. a04 s.q.
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U.e population of the«o Dominions, it is a differc-nt thingHth the growth of natioiial feehng in the Donnnionj;iht Ks. of sucl. a feeling was quite- inevitable a.ul iti everyway desirable
: a was present in ge„„ from the beginning

only suice the people of the Dominions realized that national
clevelopment was only possible nnder conditions showing

earK°l T/' !'
^''' »"4"e.tionably rigl,t that in thfearlj days of her Instory Canada should devote her resour^-^s

to providmg means of transport to unite the east and we«t

land n r"''""'' '"'I'"''
'''"" *" ^'^1"^P'''"« ^""-1 ^"'^•e^ onand and on sea, and that Australia should bend its efforts

to subjugatnig nature rather than to providiiig the fleetwithout which her coasts would be overrun by others desirous
of sharing the potential riches of the country. But thescanty resources which rendered this policy desirable andngh were not comi.atible with that self-reliance whichmust characterize a real nation. There is on record a
s riking recognition of this fact in the report of certain
embers of the \ictorian Royal Commission on federationm 8.0.1 It was there pointed out that the Colony of

Victoria and the other Australian Colonies were in many
rc^pec s separate States connected only by a personal tie
with the Lnited Kingdom, with parliamentary institutions
of their own, with an executive entirely of local appointment
with the exception of the Governor, with separate revenues,and even with separate armed forces, and it was suggested
that the grant by the Crown of the power of making inde-
pendent treaties was all that was required to set the Colonies
up as^mdoiK-ndent States united to the United Ki.>gdom
only by the possession of a common Sovereign in a relation
analogous to that which formerly c^xlsted between tlu-
onian Islands and the British Crown. But tlu- frames of
hese proposals, who included Sir O. Berry and Sir Gavan

Duffj', were evidently conscious that the armed forces which
he Colonies possessed were not of the character suitable to
the protection of an independent nation, for they pinned

' See Hesjioimble Government, iii. 1155.
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tlioiifiiith oil the recognition of their neutrality which they
hoped, from the humanity siiovvn ))y the great ])owersinthe
adoption of ruhs forbidding privateering and protecting
|)rivate projierty at sea, wouhl read:ly be accorded by these
powers. The naiv( faitli shown thus in treaties is only
equalled in ab.-*urdity l)y the further i)roi)osal that the
adoption e^ this attitude would not in any way prevent
the ColoniCf aoni coming to the aid of the mother country
if she were attacked, such aid possessing all the greater
value because of their being independent .States. It is

hardly surprising that nothing further came of this remark-
al)le exposition of international law.

Tlu situation is now changed when Australia, New
Zealand, and Canada have forces which cannot be regarded
on any theory as negligible and when Australia possesses
the nucleus of an etfective Navy in jjlace of the old gun-
boats whicl. constituted the nava! defence possessed by the
Australian Colonics in 1870. Countries which have the
power to supply themselves with effective protection or
even with substantial protectioii may justly claim that they
have outgrown a Colonial status, may resent the phrase
• our Colonies ' used fondly of the ^Dominions by the
average inhabitant of the L'nited Kingdom, may insist that
the title Dominion or Commonwealth should be rei)Iaced
)>y Kingdom, and may even sec': to compel the abandon-
ment of the term Colonial as applied to self-governing
possessions or, more properly, countries. The eradication of
the adject iv- Colonial from the English speech is doubtless
impossible, but it is common ground with all resjjonsible
statesmen that all p(.ssible steps must be taken to further
the national life Mithin the Empire of the self-governing
Dominions. Nor is it doubtful that this end is to be
obtained in one way only, the encouragement of the greatest
autonomy in self-go rnment coupled with tlie creation of
closer bonds of uiiu.n between the several i)arts of the
Em])ire as a whole. The tirst i)art of this proposition is

self-evuient
: any check to the growth in self-reliance of the

peoples of the Dominions would be a calamity
; but the
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second part is not less indisputable. Xo i^oniinion could
possibly by whatever extension of its national life be as
great as the British Empire; even if Canada possesses
the most highly educated, the most hardworking and the
most intelligent of the i)eople of the world, nevertheless in
organic connexion with forty-five millions in the Tnited
Kingdom and five millions in Australia they may hojK" to
reach yet a higher destiny than can await them as Canadians
only. Canada herself and the Commonwealth represent
aggregates of independent units, nor can any one doubt that
the life of Canada and the Commonwealth is fuller ami
better than that of the unit:; from which they have emerged
could have been : even five years have done not a little
to broaden the outlook of South Africa, and the difficulties
of the task should not make us despair of any solution for
the problem of the self-governing jjortions Jf ^he British
Empire other i an the loose alliance which some believe is

all that is possible. But the attaiimient of true organic
1' v for so great an Empire and so diverse elements scat-
t d widely in space is a task far exceeding that of any
federation yet accomplishetl, and it may well be that the
form which ultimately will be evolved will be one which
has no existing parallel.

Jn the meantime it is certain that the efforts of statesmen
must be bent on removing as far as is practicable all grounds
of friction between the several j)arts of the Empire, and
on promoting unity of sentiment and action upon common
I)roblems. These questions must present themselves for
partial solution as far as may be practicable under existing
circumstances at the next Imperial Conference, and it is

therefore of interest to consider in the first place what are
the existing limitations of the independence of the self-

K'overning Dominions and in what degree they can be
iclaxed without injury to the framework of Empire, and
in the second place what means there exist of effecting
a closer union between the several parts of the Empire.

M,
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PART I. THE LIMITATIONS OF THE
AUTONOMY OF THE DOMINIONS

/. THE GOVERNOR

CHAPTER I

THE AJ'l'OINTMENT OF THE GOVERNOR
In all C.lonie. of the En.j.ire the n.le is observed that

the appointment of the head of the executive government
i« vested in the Crown. It is recognized that while the
executive government must be vested in the Crown, never-
theless ,t cannot normally be exercised by the Sovereign
in person, and must be carried on by a representative,
styled Covernor-General in the case of federations and
Goveri.or ni the case of unitary Dominions and of the
Australian .States, which jHeserve within the federation of
the

( onmionwealth a certain independence. This fact en-
titles them to a position superi .r to that of the provinces
of ( anada or the Union of South Africa, which is indeed in
essence a unitary Government, though some appearance of
federa institutions has been preserved. In the case of the
federations and the Union, which owe their existence to the
action of Parliament alone, the power of the Crown to
appoint a Governor-General rests upon the express provisions
of the constitution Acts : i„ the case of the unitary Dominions
aiKl the S ates of Australia the office of Governor is indeed
recognised by Dominion statutes, but it is created by
Letters Patent under the Great Seal of the United Kingdom,and the actions of the CJovernor are regulated by these
Letters J'atont and by the Instructions under the Signetand Sign Manual which are issued along with the- Letters
1 atent. Even in the case of the federations and the Union,
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similar iiistninients have Ihcii issued in 8ui)i)li-iiu-nt of
the bait- authority of aj)|)()iiitnu'iit containt-d in tlu' Acts
cmiting tlu' constitutions. The actual individual officer

is appointed to the jwst of CJovernor-CJeneral or tJovernor
l)y a (\)mniission under the Sign .Manual and Signet, which
serves as the authority for the swearing in of the new
officer in supersession of tlic old eoniniission.

In making the appointment of a Governor—by which
term a (iovernor-Ueneral may conveniently ' he included

—

the Crown nnist naturally act on the advice of the Imperial
•Ministiy of the day. I'liere is, of course, no legal necessity
that this should be the case, l)ut it is a maxim of the British
constitution that any act of (iovernment in tlie British
Islands carried out by the Crown must be authorized by
the responsibility of a minister, and thus in all cases of
appointment responsibility is assumed in the first instance
i)y the Secretary of State for the Colonies, and in the second
j)lace by the Cabinet and Prime Minister for the time being.
Formally this responsibility is indicated by the counter-
signature of the (Jovernor's commission by the Secretary
of State, and in ])ractice a Secretary of State may be called
upoii to defend the selection of a Governor which on his

advice the Crown has seen fit to make ; as for instance in
l!tI3 when the a])pointment of Sir W. Ellison Macartney
was challenged on his selection foi' the CJovernorship of
Tasmania on the ground that he had been at one time an
Orangeman and vvoidd therefore not ])rove acceptable to
the Roman Catholic elements in the State. Practically,
of course, the appointment is not made on the sole authority
of the Secretary of StpU- : appointments to important
Governments are matters in which the Prime Minister must
be expected to take a certain direct interest, and it is an
ac^knowledged part of the royal prerogative that no 2)erson
should be submitted for aj)pointment ?,:: a representative
of the Crown whose ai)i)ointment wonld be distasteful to
the Sovereign. Nor is it doubtful that the .Ministry of the
<liiy would give all possii)le consideration to any suggestion

' .So in Caiiiuliau .Stututes the (jovt-riiur in CoiurII is usod.
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for the filhng (.f an imiH-itant ],.,.st wliid, might Ik- made
l»y tl... Cnnvn, the sdection of men £,„• ,1,,. liigi^.^t ,„,sts in
tiK- Donnnions In-ing obviously a matter in wliiel. the judge,
ment of (he King uouid have peculiar value.
The question naturally presented itself ai a eon,,.arativelv

oarly date whether the power of ehoiee could not he shared
in some ,!,.gree by the Colonial Government. The matter
was dehnitely raised in a somewhat acute form l.v tho
<lecis,on of the In.j.erial Government in IHHH to aimoint
as Governor of Queensland a distinguished officer, Sir Henry
Hlak( wiio ha.l just served a period as CJovernor of Xew-
foundlan '

' The feeling in Queensland ran at that moment
somewhat high

;
the late Gove.nor, Sir Anthony Musgrave

whose (hstu.cticm had been won in Crown Colonies and who
was not familiar with the niceties of responsible government
liad thought ,t his duty to exercise a perso.ml discretion
111 a case of the proj.osed exercise of the prerogative of meicv
ihe exercise of this discietion was formallv permitted by
the roya instructions tlu-n in force, nor in\ill ,,robability
was the c iscretioi. of the Govrnor at fault ; there is nothing
'"ore chfhcult than the due exercise of the- prerogative of
JiH-rcy m a small community, when eveiything tends to
•)iing pressure on ministers to remit penalties which how-
ever ju>t are otfcnsive to the majority or even a considerable
nnnori,. of the people in the locality in which the offencewas committed or the criminal lives. The Ministry of the
da> resigned, and as there was no Imperial interest involved
It was impossible to maintain the action of the Governor'
whose death followed shortly after. It was not unnatural
"1 =^l the circumstances that the Queensland Government
should have been anxious to secure a man of long exi.crience
111 self-governing Colonies, and at the same time South
Au.stmlia approached the Secretary of State for the Colonies
wi li he request that the Government might be informed in
conhdence of vhe name of the officer proposed as the next
Governor so that if necessary any objection might be takc'n
to the proposed appointment before it was formally made.

' 8ce Pari. Pap., C. 5828.
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The rarliiimont of Now South Wahs a littlo later ciuiiiciiiti'd

the view that any future Covernor of that Colony should he
a man of parliamentary experience in the I'liitj-d Kinizdom.
The Secretary of State for the Colonien jjersisled. however,
in the view that mueh as lie would like to share the work of
choice of a suitable (iovernor with Mie Colonial Ci.vcrnnietits
the task was one which was impartible : if a (Jovcrnor were
in any sense the nominee of a Colonial Miristry he iniirht

he held to have lost his claim to be impartial, especially
in the very delicate matter of exercising the ri^dit of the
(Jovernor to grant or refuse a retiue.si for a dissolution of

Parliament
; moreover, a Covernor had duties to perform

not merely as head of the Colonial (Jovernment but also as
an Imperial Otticer, and the Secretary of Slate nnist, there-
fore, remain resi)onsihle for the selection. The claim that
colonies should receive (Jovcrnors with parlianu-ntary
experience was noted. l)ut it was pointed out that in point
of fact it would l)e difhctdt to induce men with such ex|)eri-

ence to give up their careers at home for t he sake of Governor-
ships, aiul stress was laid on the fact that the rule, if adopted,
would have excluded from ofHce many of the most distin-
guished Governors of the past. The difficulty was, however,
solved in the case of Queensland by Sir Henry Blake
tendering his resignation in view of the objections raised
by the local Government, and while declining to regard
these objections a.s satisfactory ground for the refusal to
accept hiin, the Secretary of State made another and more
accej)table selection for the oflice. In point of fact, though
the formal claim of the Colonial Government was thus
rejected, it was thought best shortly afterwards to adopt the
rule that the local Government should be asked l)efore any
appointment was fornudlymade whether the name of a pro-
posed appointee was in any way objectionable to tlu-m.
The result has normally been to elicit an acceptance, and
t his fact is of great value to the ( 'olonial Secretary in making
his selection : in a few cases objection has been taken on
-ome ground or other, and in them the wishes of the local
authorities have been respected: the transaction has

'. ^i
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n'nminpd fairly' oonfidpntial. mid the rojcctcd oaiididute
lia.H not boon placed in flu- niortifyinj,' position of being
rejected ))y a Colonial (Joveriinicnt probably for iitterly
iiisuffici«'nt reasons. There is also one conclusive reason to
render eonsnifafion ie(|nisife in that it is ol)viously most
improper that an officer whose apjxMnt merit has reeeive«I
the royal apjiroval should be rejected liy the Colony which
he is to govern.

Can the policy of consnltation be carried further and the
(Jovernor be made in effect a nominee of the Dominion
({overnment ? This question has not been as yet of practical
importance save in the case of the States of Australia. In
them it has bef n canvassed from time to time and a <'ertain
amonnt of popular support for the appointment of local
candidates has manifested itself; on two occasions labour
Governments, that of Mr. Price in South Australia in 1<«)8,

and that of Western Australia in Hd.S, have put forward
reasoned arguments in favour of the alteration of the practice
by which (Jovernors are chosen from men whose work and
whose family connexions lie outside the Commonwealth.
In effect the arguments in favour of this movement are that
the post is one which could be suitably filled by a local man,
that such an appointment would permit of economies being
effected, it being a fixed belief with many memliers of the
labour jmrty in Australia, that the very moderate salaries
now paid to the Governors of the States arc j)n"ncely incomes
imposing an undue burden on the resources of the States,
and that it is not fair that a man should be debarred from'
appointment because he is an Australian l)y birth. A further
suggestion which, however, has not officially l)een put
forward by any Government is that the duties of Governor
should be combined with those of ("hicf Justice, and it has
been jiointed out in .support of this argument that in the
event of the ab.sencc on leaveof the (iovernor—and ( itn-eiuors
of States at one time were fond of taJving some six months"
leave in the cour.se of their term of office, formerly of six

• Actual proposed nppointments aro iioniKilly nllowo,) In loiik out l>v
ininistrie.s, but not rcjp tions of landidiKps.

i^^msmiwsMiMst^mm^em



THK AI'I'OIXTMEXT OK THK (JOVKRXOR ;i|

an.l now of five or six yonrs' diiration-tho Chief .J„sti,.,.
acts m his st..,ul without .lifjiculty <.r i.uoMvcnicnop.
The arguments against the proposal arc of weight The

coml.inat.on in the han.Is of on., man of hot,, the control
of the executive Kovernment an.l of the ClnVf .Justicshio
IS anomahniH in theory an.l in practice wr.ul.l h.- lik.-iy
to result in .lifficulty

; in point of fact the (•hi..f Just i.cs .".f
the important Stat.>s of Vict.iria an.l Now S..uth Wales
when a..tmg as (Jovernor hav.. h....n in the hahif.f .rasingthe
pcrf.mnancc of their (luti..s as Chief Justi..-. It is .louhtful
wheth..r in the long run the Stat.-s are r..allv anxious to
s.'.- the salaries ..f th.- jmsts ma.l,. so low that th.-y coul.l
only h.. a.^cept.-,l l.y lo.>al m..n who wer.- pn-par.-.l to ahan.lon
the social sule of th.- fi.,vernor-s functions

; i,, fact, if not
»i Ihcory, the view prevalent is rather that a (Joverno,
Hhoul.l not h.. unwilling to pay something for the h..nour .,f
serving as the re,m.s..ntative of th.> Sovereign. Th.- ,h..i..e of
..cal men. whether the selection he confined to natives of
the State as was s.igg..ste.l by Mr. Price or to natives of
Austraha as was the view of the Gov.>rnment of W.>stern
Australia might have the advantage claimed that he woul.l
.e more hkely to avoid any action which woul.l run counter
o Colonial feelings, hut this result is very prohh-matical.
What IS much more probable is that th.- person sel..cte.l
woul.l be a man who had playc.l a part in local politics,
and who woul.l inevitably be accuse.l of abu.sing his authoritv
as Governor in order to further the interests ..f the party
with which he ha.l fornu-rly In-en in political svmpathv
It must be remembere.1 that the communities fonning th.'
States are still comparatively small excpt in the case ofNew South Wales an.l Victoria, and that the seI.>ction of
a man wholly .letached fr.)m partypolitics woul.l he .lifficult
and the readiness which prevails to attribute improper
acion to local men can be ju.lged from the fact that so per-
sistent were the allegations that a Chief Justice of Tasmania
had made improper use of information acquired by himwhen actmg as (Jov.^rnor that the Ciovernment of the day
found ,t advisable to have the charges examined and refuted

;' i
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hy II forniiil invt'wfi^jafion. .\ii ttiYutv apiMiitihil fnun oiif-

Hi(i«- may hv Riiilty of iiidiMn'tiDris and may cominil «'rn»rH

• if jiidp-Miciit. Imt it \h ir!i|M)HHil.|c to cnnsidrr that ln' han
htc'uactuatrd hy improper motives. A still iiiorr important
(oiisidftalion lies in tin- fact that while the Imperial duties
of State (Joveriiorarenot of suhstaiitial extent or importance
he shoidd serve as a supporter of art, literature, and higher
culture Kineraliy in a way which can liardly he expected
of a man who i.r hinmthisi has spi-nt his life in the limit,s

of the Commonwcaltli, Vet a further reason against tho
adoption of th<' proposal is the fact that the constitution
of the Commonwealth plairdy contemplates that the
(iovernors of the States like the (Jovernor-CJcTv ral shotdd
lie ap|)ointed hy the ImjH-rial (Jovernment without regard
lo considerations of local origin, 'I'his point is one of
the e(>nse<|uenceH of the clear differentiation Itetween tlie

constitution of the Commonwealth with the quasi indepen-
dence of the States an<l that of Canada in which tlie provinces
are in certain matters delinilely suhoniinated to the central
government of the Dominion, and in which in harmony
with tliis fact the Licuteruuit-tiovernor.H are chosen by
the (;overnor-(Jeneral in Council, naturally from among
ox-politician.«. Nor has the position of Licutenant-dovernors
been jircserved at the high level of fJovernors selected hy
tlie rniperial (Jovernment, and appointed hy the King ; it

is characteristic that when Sir Charles Tupper learned that
Mr.l. Tarte was ina positiontoestahlish charges of corruption
which would have driven Sir H, i^angevin from oflfice in
the Dominion Cai.inet in ISOl. his first idea of a solution of
the difficulty was to suggest to the Prime Minister that
Sir H, Langevin should be appointed Lieutenant (Jovernor
of Quebec' Nor can it be denied that it is precisely in the
provinces of Canada that Lieutenant-tiovernors have inter-
preted in the widest possible sense the powers which are
vested in their hands.

Considerations like these have probably availed to prevent
the claim for local appointments being made more vocal in

' 8cc KirollrrliDtis of Sixty Ytnrn, jt)). 214. 215.
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fh<- nominioiH. th..i.Kli tin- el,, tivr (;„vonior i^ a plunoinr
lion which is imt niikiiown in lalxnir ( inlcs. The pivscrit
mot hod .)f appoint m.-iitiii<ltf(lH..«-m,HfoK.ivr as .(TcclivcK as
ahnosl any that ini>;ht he .IcviM.!. It is „p, ,. f. a Doniiniui,
(Jov.iiirnci.t if th.y f.'.l a .l.sirc fur any s|m. iai p.isnn as
(JovtTtu.r to mention f li.- matt, r infom.aiiy |. the Sccntaiy
of Statf, nnd no Dominion (Jovcinmcnt is (ompclh.l to
accept any (Jovernor to whom it can lake e.\(cpti(.n. 'I.

result has been in the n„.in to provide exceUent h.ads nf
•'le Government, ami to make as adequate a sul.stitul.- as
the ven- (lifTerent eoiulitions permit for the a. lual presence
of the person of the Sovereign. The only alternative scheme
is one which has heen suggested of late from tune to time
hut which has not yet established it.. If and which must"
theref(.re, he coi-si.lrred as still on trial. | ne retirement of
Karl (Jrey from the (Jovernment of Canada in I'll I was
followed i)y the appointment of the Duke of Cmmaught
for a ])eriod of two years in the first place, a tenure of ..fli.c

afterwards extended l.y a year and then proloiiL'ed until
the end of the war. Before, however, this event cluingid the
course of happenings, the j.roposal had been made to Canada
and accepted that he should hv followed in ofhce by M.S.H.
IVince Ah-xanchT of 'Peek. It is impossible not to see in
this .scheme a design to treat the post of (iovcrnor-tJeneral
as something of very high importance, in which place
should be found for a royal or .semi-royal pers.)nage, and the
position was clearly recognized in the Dominion. It has
produced diverse expressions of opinion, and it must be
admitted that the oj)imon of Canada would not accept the
doctrine that the post must be held ])y a fuison ,,f royal
blood

:
such a doctrine would ofTend the sense of democracv

of many who have no tinge of American connexion, nor
would it be acceptable to that very consid,.rab!e b„dy of
Canadian opinion which from connexion, often of blood,
with the I'nited States has a sentimental ,-bjection to
monarchy. The mere .suggestion that the DuJ<e of ( 'onnaugiit
was to be followed in office by I'rince Arthur of Connaught
produced the most clear exi)ressions of hostile ot.inion based

187.
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on ru) pcrxxnil dcfrct of a populnr I'rinco, hut on hJH youth
mill iiMxpd Kiicr uf afFairH u hicJi luiMnitnl him for thr hohling
of the most «|i>tiii>iiii.Mh«il phuc in the Dominion. On the
oilur ha-wl. tlic f.ars of an introdiicti >f the practiti'M of
n royal ((.iiit ulii<li -vnc wi.h-|y cntcitairn-d on th- appoint-
ment of the Duke of ( oiiiiaiiKht. a?* witli hss Kronnd th«'V
had Ihtii intcrtaim'd on tht- appointment of the Marqiicsrt
of Lottie, wetc dinpelled l,y the adhcfenee of Mis Royal
Mightios to t|„. le^ri,,,,. „f |,js pivdeeiNsc.r. and the distin-
fiuish«-d piihlie (aicer of the Duke, ad.h-d to his competenee
in liiiMii.ss atid chat in of manner, seeuiid his wide popularity
in file Domitiioti. Hut this is far firmi indicating that then-
is any f.ossihility of lh«- aeceptaiue whether in Catiada or
in any other Dominion of the theory that the reprewentativp
of the SovereiKti should he a royal pritiee. still less of the
sUKgestioti that sueh (;overnor.ships should he hereditary
in a hranch of the royal f .mily. Diflieull as is the prohlerii
of pioviditi^' (Jovertiors for the Domitiiotis. it has yet to ho
showti that the jnesetit method is tiot the liest attainahh-

;

the eleetioti r>f a (Jovemor would otfeiid radieally uKainst
the piitieipl,. of responsihie government and wouhl raise
up in the Dominion a power whieh. restitip on an elective
hasis. would t.iid to compete with the authority of the Prime
Minister himself.

1
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It is a fnn.la.n.nt,.! primipl,. of tl... (;nv..,nr„.„t of ,1,,.

' ">f<-'l K.r.K<l..m that tlw whol. ..x.-nitiv.. a,.fl,onlv of
thf k.nK<l..m rrstH in ,1„. |,„n,|s of .1... Cown. tl,af"tlu«
H«'tfH.nty is ..xerciM...! i„ ,.v..,y .as,. o„ . h.- a.lvi... of .ni.u.Ht.Ts.
'"';l t'»f for ovry an of ,1... Kin^ whi.h is .Ion. in his
'•Hum cajmcty a n.inisf.T of ,1.,. ( Vow„ mn>t 1., n-s,,o„sil,lo
It IS ftntlHT c.sfal.lislu.,| that th. Kin;, .an ,|o

„'
wronu

7"' '

'

/'"''••f'>'«'- if wronK i^ H.,,.... if ,.anno» have Ih...„"
<l"n- l.y fh.. comman.l of <h,. Kiny. an.l .1... wronK.iocr nn.st
answer fo ,),.. law for l.is a.fion, uh..tl.,.,. ...innnallv or.mlly LiaJ.. .,N wludu-r (riminal or civil, is nMasund by
Hu. .mimary law of tl... larwl ; (I,.- .l.-.trin.. of Act of Sfat;
'•ann.>t 1„. i„vok,..l hy a Knvc.rnn...nt oflidai against any
IKTSon but a forc.i«„,.,.,> an.l tl... only pmf,.,.,io„ possess..^
•y pul.lK. autl.oriti..s in U... cas,- of Hritish snl.j.cts an.l in

tlu' case, of fon.ign..r.s ptu'rally is that alTonl...! by ....rtain
n.loH ...^anling tl... p...,...! .,f l.n,,. uithi.. ul.i.h a.tion
'"ay 1... taken and the f.,rm ..f pr.ue.h.r.. to 1,,. a.lopt,.<l insu.h a..t,.,n. Th(. appli..ati.,n of tho muw prin.ipl.. tl,.-
following of th.. n.l..s of th.. cmmon law. .-..suits in wliat is
s<^nu.t.mes r..ga.<l,.,| „s anomalons, th.- position of ,h..
<'»i.-al wh.. (.oatracts in the name of tl... Cn.wn. The rule
is that he IS not pe.sonally liabl.. on su.h a contraet, sin...
a man eann.,t be hel.i liabl.. on a ..ont.aet whieh h.. mak..s
for a .hsdosed prineij.al. an.l y..t as ,1,.. ( Town cannot b..
sn.d the Crown eannot 1... hel.l to b,. ,iirc.etlv liable Th..
I'n-cedure by petition of right, how..ver. n.n.c.dies this
'l.'foct, and th.M,gh it is tn.e that tl... n.yal fiat is rc.rp.ired
'"fore a ,,ef ition of right ean be brought an.l that, th...ef.,re,

' Soc ll'iniy.,,,, M,w>r-. An nf Si,,;.

.
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3<i IMPERIAL UNITY AND THE DOMINIONS
thooro .cally tl.o mnocly f,>,. hroaol, of c.-ntnut „m tho part
of t u- row., ca., be cUuivd by f ho (Vow... if is a.i (sfabiishofl
part of constiCtional ,.sago tl.at U.o fiat s|.o,.l,l be- gra.itod
u h<...(-v,r a j.,„,.a iaviv case fo,- inqni.y by a coiirl is show..
nun- >s no dif>icu;ty i., c.o..(.,.ivi.ig that t] position of

he .ovorno.. might hav,- bmi assimihu,.,! i.. thcs,- n.atf.Ts
to the i,os.fion of the (Vow., in the IViitcl Ki.,g,Ion, It
scen.s clea.. that the Lorcl-Lieutena..t of ^,vUuul is as
exc.npt f.o,n snit in .-espeet of a.iy of his oflieial actions
as the

( ..own ,n England. a..,l that a claim p.efenvd against
Jnn. won ,1 not be c.ntc..1ai,.c.,l by the cotnls, nor would any
a t,..„pt be n.ade to subject bin, to the c.in.i.ial law in respec't
of a.,y oth,..al action. Th.. position of the (;ove.-..or inH- rc.pe<.ts is quite ,lifr..,,.nt

; it was ea.ly ..eaUzed that
tbc pos.t.o.. o (.ov.Tnor at a g.eat distance from the mother
<o,u.try wouhl be seriously abused if no means of punishmc.t
ox.sted. and c,.n,inal acts of (;ove..,o..s a.e liable to be

1 a,uU2 A^.ll. ni, ,. ,2, a.Kl 43 Ceo. III. c. 85, though
<m,.nately these Act.s have not been etTect.vely i.n-oke.laga nst a Governor for over a hund.vd yea.s. Mo.e imj.or-
tant .s the fact that civil actio.,s can be b.o,.ght against
a (.ovcno.. m the co..,.ts of the Do..nnio.. in which h,- isGovernor a..,l also in the ..ouHs of the Unit*.! Kingdo.n
or tor s comm.ttcl by bin,, a.,,1 such actions have been
l>roug.,t f,(,m ti.ne to time within recent vears TheGovernor ..s ..ot liable for co.,t..acts c.ntered i..to bv bin. cmbehalf of the Vown, for i,. tl.at case the p.inciple applic"as ... E..gland that only the principal can be sued but
c-ont,ary tcj the pri.,c..j,le adoptc-d in England, by local
og.s at.o.. d,..ec.t s,,it agai..st the (Vow,, in c;ses of cont,-ac
allowed ,n the I)omi.,io.,s,. while in n.any of them th

P^^,legc of su.t .s cxtendcl to torts. The difficulties ar.' ingW t .H,ab^ty of the G.,ve,...c.r tc. actio..s bc>th .n E.,,land

tngbsh law an act.o.. ,>„ tort brought in Engla..d ,nust be

both by the law of Kngland and by the law of the place in



THE POWERS OF THE (JOVERNOR ;{;

which thf action took place, and that accordingly if by an
Act of Indemnity the tortious character of the act is removed
ni the JJominion, tlien the ha: is of an action in Enghind
disappears; thus in the case of Phillip.s v. A>t,» vvhicli
arose out ot the action of tlie v N.-ious O.jvernor Eyre in
])uttm<r down with undue se -ii^v in,-, n-.-.-h of tlie negroesm Jamaica, it was decided thi t hr (>0\.,.( „f ;,,, Act of Indem-
nity passed by the ishmd ...Jatuie, c- en though that
Act had been assented to by .:., .J... .nor whose acts were
iini)Ugned, was nevi-rtheless sullicient to deprive his pro-
ceedings ot any tortious character, aii,i to relieve him from
liability in civil j.r. .cclings in England. On the other
hand, this doctrine does not apply to criminal proeeedin<rs
under the Acts of Will, m ^^d Oeo. Ill, m.r to proceedings
tor murder or manslaughter untler the Act l>4 and 25 \'ict
c. !()(», which authorizes the trial and i)unisliment in England
ot these oilcnces when committi.l anywhere abroad by a
hritish subject, for no Colonial Act can operate to destroy
f he elfect of an Imperial Act unless theiv is express authority
ni some other Imperial Act for this purpose. But the efiect
of this anomaly could at any time be made good by the
decision of the Crown to enter a nolle prosequi if proceedings
were taken by any private individual against a Governor.
1 lie same j>roceeding is available in a Dominion to prevent
the actions of a Oovernor being examined criminally
liiere, though there seems to be no doubt that in theory a
(iovernoreven for his official actions is liable to the criminal
juiisdiction of the Dominion courts in the absence of express
legislation to the contrary. In his private capacity he is of
course liable both civilly and criminally.

In the case of the self-governing Dominions it may be
argui-d that the api)lication of the old Acts is out of c'late
and that they should be formally removed from the statute'
''<«()k m their apj.lication to such Dominions. The total
•.l.eal of the measures might be held to be unadvisable in
view of the fact that in some of the smaller Colonies the
Governor occupies a post of such authority and power that

' 4 Q.B. 22o ; Q.B. 1.
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38 IMPERIAL rXITY AND THE DOMINIONS
in the l.a„(l.s of an unsc.n.j.i.lous man injury mifrht b(.'"""

''! "•''VHlual. wLioh ooul,! no, 1„. udecna'tolv met W
pu..sents .ts,.If whether the (;overno,. of a self-governingBonnmon or State sh.x.ld not he plaee.l a.s rega.xls all hisofheia aefons m . positio., more nearly akin to that of theLor. -I .eutenant of Ireland and nuuie exen.pt from aPo.m of legal proeess as regards any ofhcial act done by hi;

by he ofheers ^ho earned them out. It is, of course, true

held Tl V:\ 7 "' ^"'"""' ''''''^' *''^'- •'ffi"''- "'ay be

i they 'r \: "'VI"'
''"'' "' 'i"^'^^'-'' '-'t «'>vioLy.

lopu that proeeedmgs n, respect of them should beduected not aga.nst mere subordinates but against the head

subc .i. rT"r'"';
,"''' " ""^'' "^"''' ^^kely than anyubc -^u^e to be able to nu-et the dan.ages which migh'tH a „.de.l Moreoyer, as a.i action in England Avould

as u .K ent m the country, an action there would normally ^

hav to be dncctcd against a (Joyernor during his presencem England on leaye of absence or immediately after ,rement from the a.lministration ,f his goyernnunt.
The matter is not of academic interest because the opera-on of the rule places the Ooyernor in a position of diZlty

. h regard to the conduct of the (Joyernment of the country

re ponsdil.t.es which he ought not to haye to bear. TheUso most l.ro.mnent instances in which the Goyernor findshunse .n ddhculties are in connexion with the exp ndfturef pubhc numey and the declaration of martiaHaw T,

n "-rr'^T "
'

r' r'''
''-'' ''''' ^^'--^ - ^^- p^-ti n

o undd lumself hable to suit, or to decline to permit

the nue.est of the couiUry
; normally indeed he has no

abrJJ'^
follow. f..„,„ UK. .uio. of .,. H,,, Court a. to .erviee of ,roce.

J
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n-al clioice
;
he cannot as a ruk> lio])e to secure other ministers

if he dismisses those w',um lie has, he cannot rule the country
without ministers, and so he is compelled to agree to tlie
proposals of ministers and thus to put himself without any
real optioi of choice in a position of incurring legal liability.

In the case of Crown Colonies the practice has always
|)revailed under which the expenditure of money may be
authorized by (he Governor if apjirovcd l)y the'Sccri'tary
of State for the Colonies before the amount in question has
been appropriated by the Legislature. This procedure is

ai)plicable because the Legislature of a Crown Colony in
the narrower sense of the term is one which is contiolled
by the Secretary of State through the Governor, and there-
fore its sanction to expenditure approved by the Secretary
of State can always be relied upon. In the Dominions the
transition from Crown Colony control to the foinis of
responsible government has naturally enough not been
effected without leaving traces of the older forms, and there
has been from time to time in varying degree a tendency
for Ministries to secure expenditiue in anticipation of the
authority of Parliament } The expenditure is later on brought
before Parliament and formally sanctioned, but the j)ractice
is obviously open, unles' Tulated, to objections

; the
Opposition in Parliament n that the matter is reduced
to a farce when they are a> .o authorize the expenditure
of moneys which have been paid out and which, therefore,
are alrea<ly beyond their i)ower of control. More serious
is the fact that the Upper House is inclined to resent any
attempt made to force its hand by the use of sums which
have not been brought before them for approval, especially
in those cases in which, as in South and Western Australia
and Tasmania, the Upper House has nearly ecjual power
over money Bills with the Lower House.
The intervention of the Governor is required in all the

cases of the expenditure of public money, for in accordance

' In Kiigland tlie rule is normally observed, but exceptions have oeeurred

;

see the ease of the Treasury action in July 1901, referred to in the case of
llwcles V. The Bank- vf England, Times. Oct. 22, 1912.
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with the old j)iactitc uiulir (louii Colony govcninu'iit, he
IS lequiml by tlu- Audit Acts to sign every wai rant for tiie

issue of j)ul>lie money by the Treasurer. This provision
must, it is clear, as a mere matter of law he read sul)jeet to
the express provisions contained in every Dominion and
State constitition that the consolidated icvenue fund can
I)«> aj)proj,riated only by the Parliament, and, though the
Constitution Acts do not expre: s.y i provide that no warrant
may be signed by the (iovernor excejjt on the strength of
an appro])riafi()n by Parliament, it is clear that, if the inter-
l>re.ation that a (Jovernor could sign warrants without such
apj)ro])riation were adopted, the result would be that two
ditferent and not necessarily harmonious forms of dealing
with public mom.\ would be provided, which is absurd.
Any appropriation, therefore, must be made by I'arliament,
and it is oidy when this is done that the action of tie
Governor is ]H.ssiblc. if the law is to l)c strictly followed.

^' nv it is obvious that to carry out this scheme it is ne-
eessaiy that the Ministry of the day should secure that
J'arhament is summoned to meet at such times and that such
busniess is brought before it as will ensure that the necessary
appr()i)riati(Mis of ],i:Mic money shall be duly made for each
financial year, or ...t in the alteinative j)ower should 1)0
given to the (Jovernment. in the event of the pas.sing of an
aj.pro])riation measure not being carried through in gooa
time, to cxj)end money on the basis of the expenditure
authorized l>y l>arliament for the previous year. There
would still renuiin the case of urgent expenditure which it
was neces.sary to incur when Parliament was not in session,
and which arose from causes not foreseen, and legislative
authority to ex])end sums in anticipation of formal authority
eould also be givc^n. These devices have been, as is clearly
right, widely adopted in the Dominions and States ; ^ thus, in

' It «as so pn.viilod for tlic pn.vin.cs of tlio Union in i) Edw. VI' <)

s. 8!», hut iiioditifd in .\ct No. Id of |«»i;!. s. 17
' Thus, in tho l-nion. .A.t .Vo. 21 of l!u"l l,y s. 2« allows special warrants

for unforosocn needs or e.xeesses on foreseen services u|, to iriOO.O (, l,ut
subj.H.t to appropriation by Parliament not later than the next ses'sioaior .South Austraha cf. Pari. Pap., Cd. GU'Jl, p. M.
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South Ausnalia in ordor (<» iticit the tlilliciilty of apijropiia-

tioii without U'f,'al authoiitv Acts wen- passod in l!)ll and
1!»I2 (Nos. 10(ir> and lOsT) wliich |Kiniit the Governor to

appiopriati' within clearly defined limits sums for the suj)i)ort

of the ordinary needs of Government and an additional

sum of money not exceeding tno.OOO fcjr unexpeeted needs
arising when I'arliament is not in session. Another and
simpler deviee is that of the Treasurer's Advanee. wiiieh

is adopted very freely by the Commonwealth of Australia

and in Western Australia, hut which is recognized ilso in

the other States, hut eventliis ex])edient has been criticized.

Thus, in Western Australia in l!ti;{ the Legislative Council
protested against the action of the (.Jovc-rnment reganling the

direction in which the advance to the Tieasurer sanctioned

in Act No. IT of 1012 had been api)lied, despite the fact

that the sum was to be subject to apj)ropriation for the
defined purposes for which it had been used in the Apprt)pria-

tion Act of till' year in which it was expended.

^

Notwithstanding the existence of these provisions, eases

constantly occur in the Dominions and States where
exijcndituri' has to be incurred without the ai)proval :)f

I'arliament being previously obtained.- In Queensland
when Mr. Kid.ston resigned office iii liloT as a residt of the

refusal of the Governor to t,qve him an assurance as to

adding members if necessaiy to the Legislative Council
in order to overcome its resistance to the measures regarding
wages boards and votmg ])roposed by the Government,
it was neces.sary for the Premier who succeeded him to a.sk

the CJovernor to issue warrants for expenditure amounting
to some £700.000 without Parliamentary authority, and the

illegality of the (iovernor's action was strongly condemned
by the Opposition, who threatened when in power to refuse

1 It has been argued tliat in view of the Ainlil Act, Xo. 12 of 1004, of the
Mate apijropriation by warrant is (s. ;il) eontenii)lated without Parlia-

mentary sanction being lirst re(iuired, but tins cannot lie pressed. Tiie

Aii'lit Act cannot override the Constitution Act of 1800.

- -Most often when Parlianieut is dissolved as a result of governmental
difficulties, e. g. in 101 1 in Canada when Sir VV. Laurier apijealed to the
[leojile on the Agreement with the United States.

1- M^^ }
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to ratify the oxiuiHliturc. ( hough foitunutfly when the dofeat
of Mr. I'liilj. at th.' polls resulted in the return „f Mr. Kidston
to j)o\ver wiser einnsels n.uplod with new j)olitieal tendencies
rendered if muieeessary to fulfil the threat. The procedure,
however, was in .s„ far legal that the ({overnor was actually
aske.l to issue warrants

: in the ease of the dis.sohition of
the Parliament of \ietoria hy Sir T. (Jihson Carinichael at
the request of Sir Thomas Bent in !!t(»8, (lie necessary means
of carrying on the business of the State had to he ])rovided
without any legal authority at all, and the committee which
exammed the question of the procedure followed could
not suggest any very effective «ay of meeting the ease,
although it was .liscovered that in granting a dissolutio-i
the Covernc.i' had inquired of the IVemier and luul received
a formal assurance that the Treasury was provided with
funds to carry it over until I'ailiament should meet and vote
further sums. The diHiculty of the position of the Governor
when he is asked tu act in these cases is further illustrated
hy the case of the action of the (Government of the Tiansvaal
just before the expiiy of the Transvaal Legislature on the'
occasioji of the comiiig into effect of the Union

; anxious to
reward its suj)porteis and to make com])ensation ia some
•U'gree to them for their losses through the disappearance
of a full Colonial i'arliament on the formation of the Union
Parliament and the reduction of the status of the local
legislative bwly, the Transvaal Ministiy secured the authority
of the acting Governor for the issue of the full .salary which
would normally have been paid for a complete .session^to each
meml)er. The courts of the Transvaal pronounced the action
dearly illegal,^ but found that there was no a])prcpriate
form of action in which the steps taken to ])ay the money
could be checked, and much criticism was naturally directed

' Dalrymplf luid olhm v. Colonial Trat.vim: [\\)M\ T.]' 272 Techni-
cally the (Jovernn.ont evaded Hagrant illegality l,y waiting until J'arliameut
was not in session and then ,,resenting tlie warrant for signature on the
ground that the exj)enditure was urgently required and Parliament wa.s
not lu session

; see Lord Crewe's defence in the Hoa.e of Lords Dilates
July 2j, I'JIO.
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not nu-roly locally a>,Miiist tlu' (iovi-rnor amongst those who
i-onsidcri'd tlu- action taken in the light of a disgraceful waste
of public money on an illegitimate oliject, and the carrying
through by executive action of a proposal which could not
have been enacted legislatively owing to the objection which
would have been taken b\ the Legislative Council, l)ut also

in England both against the (Jovernor's action, and against

the lnij)erial (Jovernment for jjermitting the action. The
criticism in a sense wa erroneous, for the interference of

the Imperial Government wou!;! obviously have been
motix ?d by no Imperial interest, and the acting Governor
was mlvised by his ministers that his action was proper,

but it is perfectly clear that the action of the ^Uiiistry was
indefensible, since not only did they evade the tlecision

of the Legislative Council, but they took this action at a time
when they evadeil the res])onsibility which might otherwiso
have been brought home to them by the vote of the electors

to whom they owed their power, since as the Parliament
was on the verge of abolition, they ha<l never to face the
same electorate again. Xotliing can more c!"aily illustrate

the desirability of removing from a Governor all liability

for his action, and the assimilation of his position in this

respect to that of the Crown in the United Kingdom. Rigid
adherence to the rule of law is impossible ; even when the law-

is reasonably wide in terms, as in Canada and New Zealand,
excess expenditure has from time to time to be incurred,

and even in a case like Newfoundland, where a considerable

unauthorized expenditure results annually from the practice

of underestimating all requirements, the theory that the
Governor is responsible is uniiound and tends to obscure
the real facts of the position b\ throwing over the acts of

the Ministry the aegis of the King's representative.

The case of the declaration of martial law is a still more
glaring example of the absurdity of the theory that the
Governor is legally responsible for the acts of his ministers,

and the case is the mere serious in that, wliile the means
of bringing a Governor to book for signing warrants without
legal authority are by no means obvious, there exists no
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M.olMlimcuK.viMtlu. ascofa<t,H(lon.-.in.kTmaHialla« In
the (US.. ,.f (.x|H-i.(lit.in. without I'arlianicnfarv auth(mtv
thoic exists ,„. crfain f.„,n „f prcccdu.f to punish a
(.ovoi-no., assuming that hr has not been f.M.iltv of appn,-
pnatuig the money to his own use

; it does not" seem that
any eouit «<,ul.l issue an or.hr prohiJ iting oxiu-nditure.
nor ,s It ea-y to se, l,y whom an action for the expenditure
'.f the money eould he hrou^ht. In the ease of aet.s done
under martial law the liability of the (i.,ven.or to i.ro-
I'ce.lmgs not merely in the Dominion or State is in full
flleet, and a loeal .\et of Indenn.itv ean ...dv bar civil
action n. the L'nitcd Kingdom

; even if it is vervinij.robable
that eriminal f)roceedingseouldever be successful, theattcmpt
lias been made iii recent years to make them effective, and
the trouble which nnght thus be involved uj)on a (iovcrnor
•H not one which he should fairly be called upo.. to undergo
when as must be the case with a Governor of a self-governing
Dommion or Statethe action taken was not his own.as was
that of (.overnor Eyre of Jamaica, but that of his nunisters

It may nideed be contended, as was done in the case of
the pr.Klamation of martial law in Zululand of DecendxT 3
li»07, by critics of the (Jovernnient of Natal on whose a.lvice
t.'e proclamation was issued by Sir Matthew Nathan i

contrary to his own judgt-rient of the necessities of the

•T/ *';",^
'I

'^ <lcsirabl.- to maintain the personal responsi-
bility of tlie Governor and no; to throw it upon ministers, since
lius the Governor is required to .-xercise a personal discre-

tion, and is able to act on his own judgement, and on the
instructions of the Secretary of State for the Colonies It
IS, however, impossible to accept the argument thus put
1. rward

.

Ihe essence of a proclamation of martial law, when
mac e under the royal prerogative as it is now normallvmade in every self-governing Dominion and State is that i't

asserts the intention of the Government to exert in a state
of disorder all the powers which are inherent in the Govern-
ment for the maintenance of the public ,)eace, and also
If need be powers which go beyond even the extraordinary

' See Pari. Pap., Cd. 3888, ijp. 174, 194.
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aiitliority which cv«Ty (Jovcninicnt possoscs at law in

lime (if ovcrtfudw of piihhc onhr. 'I'hc ((uniiinii hiw of

Knj;laii(l. whitli is the ((unmDii huv of nearly all tlir st|f-

govorniiig Dominions, aixl the cornnion Honian-Dutcli law
which |)rcvails inSout h Africa agree in allowing no inconsider-
aliK' lafitinle to (he Kxeeulive in the re|ires>i(PM of ilisoider,

Itut experience has >li()wn Ihaf if is ncces>aiy in order to
cover all the acts which take place in the suppression of

adistnrliancctoolitain from I'arlianicnt an Act of Indemnity
for what has been done in good faith in the suppression of

disoi-der. Theexistenee )f a state of j.uhlic unrest isamatler
which must l)e lu-tter ui;(lcrst(jod hy ministers than by
the (iovernor or the Secretary of Slate, and therefore jiiinni

facie the declaration of martial law is a matter oji which
the Oovernor should act on the advice of ministers. More-
over, as an Act of Indemnity for what is done is recpiired as
much by ministers as by himself in acting on this advice,
he has the full assurance that in doing so he will fine' the
action of his (iovernment supported by the J'arliament and
that the necessary Act relieving him from legal responsibility

in the Dominion or State will be passed into law. What
j»robability is there that a (Jovernoi' who refuses to i)roclaim
martial law at the request of a -Ministry will find other
ministers to face the situation? In the jiarticular case of

Xatal doubtless the unprejudiced judgement will consider
that Sir Matthew Nathan was right in holding that the
declaration of martial law was premature, but no one will

doubt that he was in the lig' • in sul)ordinating his own views
to that of his ministers after he lia.l l)y exjiressing his opinion
done all that lay in his power to show them the more correct
aspect of the matter.

But, wliile the general princij)le (ainiot be .seriously

contested on constitutional grounds that a (ioveinor should
be freed from perscmal liability in respect of a declaration
of martial law and should act on the advice of ministers
in declaring and withdrawing it. it must be admitted that
in the case of Natal ditliculty arose from the fact that
hnperial troop.s were retained in South Africa and even in

i
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Natal itself, oii ihv scrvicoK (.f which fh*- (ioviriimcdt of
Nntai ('(iiild have iflinl in tlic cvtiit i)f the revolt such as
it was Ixcominj.' too sc/iovis for tlicir forces to hold in check.
It was this cin innstance wiiich contused th<' issue of martial
law in Natal, and it waNthis fact wliicli ^ave jii>t >;rownd for
some of the ol.'jections taken to the attifurie of the Imperial
(iovermnt-nt in the matter, though the ohjei tors seldom
succeeded in ex|)i(ssinjr their objections in the correct

form. Hesporisil)|e f,'overnment involves as an essential

corollary that the (iovernment shall undertr.ke the fidl

resj)(>nsiliility for the defence of internal order : if it i> not
al)!e to do this the jjrant. of .such fiovcmnient is clearly an
error, for it meaiis that the commniiity is unfit for .self-

t'overnmiTit. In Natal tandonr must adnut that the grant
was j)remature. that it was not actually desired by anv
very great majority of t he peo|)le of t ho ( 'olony as represented
in the Legislature, and tliat the inind)er and resources of
the white- population Wi re so small in comparison witli the
numher of natives, many of tln'in uncivilized, that the
entru.sting to the Colony of responsible government was
ill advise(i. es; "liHy when it was .;nown that the Cohmy
could tK)t p(.\, '. for its own internal order for some years
at least after self-government. The evidence of the Natal
Native Affairs Commission' was em|)hatic on the demeri.s
of the native administration in Natal, and as it was composed
of distinguished representatives fif the peoj.le of Natal it

is impossible to question the justice of the views so expressed.
A wiser jjolicy would doubtless have been followed had the
l)eoi)le had before them the necessity of proving their
capacity to govern themselves by maintaining scnurity in
the territories of the Colony by means of their own forces.
As it was, reliance on the Imju-rial troops removed the
necessity foi caution which otherwise must have tempered
and guided into better channels native policy. From the
Imperial point of view the retention of trooDs long after the
gnuit of self-government was occasioned in the first instance
by the events of the Boer War, which prevented the carrying

' See Purl. I'np.^ Vd. .•t88!l.



^«»l
ilWulfk.:

TMFO I'OWKHS (»K TIIK (iOVKHNOH 47

Diif (if the original intciiJinii tn withdrau llic funcs after

six y«"ars' notice fnun the uraiit nt lopdn-ilile govei nineni,

and it was aft«TVvai(lH fonnd dittieult to i(inov< them, partly

in view of the r-cent eoiHiin>t of the repiihhrs and the
necessity of maintaining' a jiairison in South Africa to

prevent any {>ONsil)U> insurrcition, a precaution obvious in

itself and fully justified hy the revelations made in P.tjl

of the irreeoncilal.le attitude of eonsideralile seriicns of the
lioer population, fiut their jiresence in Natal un<loul>tedly

led the Imperial (ioverninent into the position of aidinj;.

however passively, the Natal (ioveiiimcnt in a pniclamation
of martial law which neither the (ioveriior nor the Imperial
(Joveriunent eoidd helieve to he neeessarv.

The same accident of the presence of Imperial troops

in the Transvaal led to two further incidents in which the-e

troojis were employed liy local (ioveriiment> in sup|»oit of

the enforcement ot declarations of martial law. issued liy

those (Jovcrumeiits. Ir; l<ii>T a stiike on the iiand minis
necessitated the i>^>ue of a proclanuition of martial law and
the calling out of 1.4 1 i» of the Imperial forces as a precaution-
ary measure, hut the magnitude of the occasion «as far

surjias.scd by thi- strike which came to a head on July 4

and 5, 111!;}.' 'jhe nundier of Impeiial troops emplovc<l
reached the high figure of 2.!tlnont of a total of (l.tiC.ii then in

the whole of the I'nion. and the loss of life in the icpression

of disorder in dohannesliurg when the Imperial troojjs after

sh <i the gn-atest forbearance were comjK-lled to fire on
the rioters amounted to twenty-one lives. The Covirnmenf
of the I'liion explained the rcciucst which they made
nrgentlj, for the assistance of the Imperial forces by the
peculiar j)osition in which they were placed by reason of

the disbandmeiit of the existing military forces of South
Africa in order to reconstitute the Defence forces under the
terms of the Defence Act. The strikers had chosen the
moment for action when the (Jovernnuiit was most helpless,

and immediate measures were necessary to protect the sixtv

odd gold mines, the coal mines and power stations, the

' See J'arl. I'ap., (d. 6'J41. ()!)42.
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mmiicipal l.iiildint's and the MiitinriK and niilwavH. which
\\<n- nianifr^tly in j;rcat .lanpr. 'I In- .xi.stni;; fotcrs <,f

|»"li«<',th<>nKh.iiigm(nt.d in ih.- ntinol |M>Nsil.|c.-.\t.rit
. m<ic

• luifr in.id.(|nat( tn i.|.n>s ihr diM.id.i, and fh<' pirscnc.'
of 170. (MM» „„.|r nafiv.s in tU,- mines added enoini.nisly (o
the dati;;er. sum- if the railway was ( ut there wnuld !•<• nn
fond for these men ui tliree days and liotinK amonjixf thi-m
wonid he inevitahh-. Stress was also laid <>n the imnd.er of
the eritninal class in .lohannesJMnu whi( h would have taken
part in any disorder and added to the .(.nfusion. The
(iovernoi-(;<neral, th.iefore, was satisfied that the Imperial
forces must he used for this |)urpose despite the fact that
they were not intended for any sueh work, and approved the
action of the (Iineral Otiic.r eoinmanding fh«s.' tnn.ps in
putting them at the disposal of the civil authorities .,,1 the
application of (Icncral Smuts and in anticij.ation of the
approval of the (M.vernor-Ciene.al. '|'|,e action thus taken
hy the (H.vernor (Jeneral was also cv post f„cl<, . orisidered
proper \>\ \\u- two jud^'cs of the Suj.rem.^ Court of South
Africa who formed the Witwatersrand Disturbances Com
nnssion.' and who li.'l.l after a prohuiued investigation into
all the circumstances that, had the Imperial forces not heen
on the spot to render prompt assistance. th<' injurv to life

and property w..ul.l have heeii much Ktvater than it actually
was. On the other hand, it was stronjily felt hy the r.'pre-
scntaf ives of lahour in the Transvaal that" the fioVernnient of
the day had taken unfair advanta^'e of the i)re-^ence of the
Imperial troops to deny them the concession^ which could
have averted the strike, and F.or.l (da.lstone. while thinking
that the employn.ent of the Imperial forces in the circum-
stances was essential, and that to have allowed them to
stand hy would have deserved the ,s..vcn M condemnation,
laid stress on the fact that it was his intention to draw the-
notice of ministers t.. the lessons of the strike, a.hling that
he was .sure that they realized that Imperial troops were not
retained in South Africa to do sui h work.
The warning thus given hy Lord (lladstonc had due

• Jscf I'>irl. I'm)., C'd. Till*.
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Hr...t: fl.r (;ov,r,„M..„( |.nM...,|...| ..,.,.,v.fi.allv «,tl, H.,.
n<'.nstn..t.o„..f, I,.. „„,,„,, f...... of ,1.. T.an.sva,.!, a.nl
^^''••""•l"""a,y ll.lt tlu. LalM.ur I'.rfv l.n.u;,!.. u„ ,|,.
U.'mTul Mnk.. uhi,.|, ,h.,v ui ,,,„,„„.,, „;„,,. ,,^^^ , ^

,,. ^^.^^
'".•a,..s ut Mn.rinj.' f,„„. th, ( i,.v..nm...,.i tl,,,, l.;-,t„n,,l,.
am.s. thty f.MMMl tlun.Mlv. s ..M.ln.nf.l with a .1,. lanMin,,

*;
"""••'';' ''^^^ '" |M.t. ..f ,1.. Transvaal, Natal, a.nl tl...

<»nu,K.- l-m.Stat... an.l u„|, ,-,.. „M..t ...,in|,|,.f. ,.,. parat ,.mh
f. ^n|>|.r.-s a„y ,li.v.„ln l,y .....uis ..f tl... .l.-l.-n. - for. ,

""I
'"".V''.p.i.i/.c.l an.l ann,.,l, an.l .li.,,.....! u„|, ,„„. I,'

""l.faryal.il.tyl.ytl,..(;.,v..,n,n.„t.' Tl„. r.M.ll ,.t ,1... a.ti..n
thus .ak..n ua.s cUrUiv,.

; fa.nj u.th ||„. i.n,H,.Ml.ilit v nf
a.H,.-ng sn......s,s tlu. m..ti,m ...lla,,....!. an.l tl... >tri"u,,s
suloivd n.n.pirtc an.l ign.,nnni..n> .I.^Vat l.nt uitlmnl l...s
yt I'.KHl. i-his v.ry fa.t uas natnrally tna.l.. th,. ^-n.nn.l
«">• tlu. cntuism „f tlu. a.ti.-n ,.f th.. (i..v..nu,r.(;..,u.,al in
aKrcn.iK (..the i)r.Hlaniuti..n ..f martial law wh.-n th.. Unvv.
MMHt.-ml w.T.. ..l.vi.M.sly a.l..,nat.. t., n,....t th.. Mn.ati..n,
l.ut L.,nl (.ladstonc. plnuK'd that, apa.t |,,„„ ,h.. fa, t that
'I'f Mnnsiry wm. nu.st anxi.n.s |,. n,ak.. th.. r.p.vssi.m
a -"M.h.t,. suc.c.,.ss an.l t.. av.,i.| ,h.. um. -f hn,„.nal tr.......
l.y tlR. taknig .,t nuasnn.s .,f tlu- most .hfrminnl tvp..
>lu. n,att..r «as .,n.. f,., South Af.i.a t.. .i.ri.l.- ;,n,| n.,.' f.„"
any otluT auth.-iity t.. ,kal Nnth. It is imp.,ss,l.l.. t.. r.Mst
tlK' W.. ..f hi.s r,.as.,ninK

. a .vU-^ou-nnn^ <<unnu.,nt

v

must 1„. allowcl t., manage its own intenu.l allairs, an.l thr
-Mnnstry mus, hav.. th.. p.,w..r ,o a.lvis.. th.. proclamation
of martnil Jaw witlu.nt th.. (Jovrnu... havi.,^ any riuht f. .lo
moiv than mt..rposo the .va.soiu..l s„gKcsti.,n' uhich it is
aiway.s withm th.. province, of a ( ;.,v..rnor to ..ti;., .)„ anv
actu.n of his minister.s. B„, this is onlv possihk. if ,1,;,

'.(.vmtor is ,u)t subject t., any legal liah.lity fo,- his action,
and ,f the Ministry do ,u.t require the supp.,rt. activ.. or
l-assuH.. of tlu. Imperial f.,rces. As the nur.. presence ..f
such forces always in.plies the possibility of their use, it
'- Hear that full resjmnsible govern.nent is impossible, unless
'^ l'"nunion has within it.s border, no military for..es which

,„,
' ^''^ ''<"' i'"l>-, Cd. 7213, 7318.
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iiiv not rai.s< (I iiml maintained by itsdf. This fact oxj)lains

the 4ow and nnsati.sfactory (k'vcl{)|)nii'nt of responsible

government in the Union of South Afriea. The necessities

of tlie native territories iiave always, prior to the European
War, rendered it necessary for imperial troops to be quartered
in the Union, and the position of the Governor of the Cape of

Oood Hope prior to the Boer War, of the Oovernor of the
Transvaal after that war, but before union, and now of the

Governor-General of the Ihiion as at the same time High
Commissioner for South Africa wit., special Imperial duties

in that capacity, has really aeen incompatible with the

natural exercise of the iluties of responsible government.
The ditficulties of the position have as a rule been minimized
by the exercise of tact on both sides ; the Ministry have
striven to remember that the Governor is also something
more than a Governor, and he has conformed his action to

the fundamental idea at the basis of the arrangement for

the combination of the two offices in one hand, the advantage
of securing that the j)olicy of the responsible government
colony and of the administration of the native territories

should be carried on in close harmony. When, however,
each side has pressed its rights to the furthest extent, as
in the famous case of the disagreement between Sir Bartle
Frere as Governor of the Cape and Mr. Molteno, the Trime
Minister in 1878, the result has been friction and eventually
in that instance the successful dismissal of the minister by
the Governor, who succeeded in finding another Ministry
to accept fidl responsibility for his action in the matter.^

Tiie anomalies resulting from the presence of Imperial
troops in a Dominion, in itself an undesirable state of affairs,

should not be allowed to obscure the fundamental rule that
the executive government must be responsible for the
declaration and maintenau'c of martial law, that it should
not be hampered in its action by the difficulty that the
Governor has personal liability under the law, and that
accordingly it is necessary in the interest of the full develop-
ment of self-government that :he Governor should be

' Sec Rtsponsibk Gurernment, i. 289-91.
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enabled to act freely on ministerial advice hy being relieved
from all liability to suit, a relief which would at the same
time throw upon ministers alone the responsibility for
dealing with the finances of the Dominion or State.' The
result could in part be accomplished by Dominion or State
legislation, and as regards financial liability the suggestion
that all responsibility might be rimovcd fiom the Clovernor
was made many years ago by a Secretary of State, though
it has not been acted upon, but Imj)erial legislation for
the same end would be desirable, and in part as regards
criminal liability strictly necessary.^

' Quite apart from this qufstion i« the duty of an Ini|)erial officer.winrev.T
he IS, to aid m preserving order and safeguardh.g life, as w ; . done for in-
stanee, ui Xew Zeahind by the eonnnander of one of H.M. ships during the
great strike there in Oet. 1013. There is then only the question of the eonu
nion law, of a eituen's duty, not of the intervention of the Imperial (Jovern-
ment. The .same thuig might have hai.pened at Brisbane in 1UI2 had a shi.)
then been there.

'
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THE LIMITATION OF THE PREROGATIVE

It is now clear law that the Governor has a delegation of
so much of the royal prerogative as is required for the
conduct of the executive government of the Dominion or
State of which he is Governor, and time and good sense
have united to make it clear that this necessary delegation
includes jiractically all the jMerogativcs of the Crown in the
United Kingdom. Moreover in oases where there might
exist doubt Dominion or State legislation has long ago
disposed of the matter so as to render considerations of the
extent of the prerogative a matter of merely academic
interest. The old grant of the right to dispose of Crown
land which remains as a relic of the past in the Letters
Patent of Newfoundland of March 28, 187G, in those of
New Zealand and the Australian States, might have long
since disappeared from these instruments, as the disposal
of Crown land is regulated in the Dominions and States
and now also in Newfoundland })y statutes, which render
obsolete the old discussions as to the power of the Governor
in respect of such lands. The jircrogative of making
appointments to offices, including judgeships, though still

delegated is needless and of no value, since these appoint-
ments are regulated by statute, ^ though it has been sug-
gested that the delegation serves as authority for the use
of the royal name in the instruments of appointment.

There are, however, certain powers which are held not to
pass without special delegation, and therefore only to be

1 Sec for Xew Zealand Act Xo. 23 of 1912 ; for the Union, No. 29 of 1912.
It has been argued that the power is one avaUable to create a Royal
Comniksion

;
ta; ;,.,rte Le.,//.y,4 S. R. (X.>S.W.)4(>I. at p. 417, and it may be

u.sef.il for thi« purpose. The prerogative i.otter is recognized in Common-
wealth .\it Xo. 4 of 1912.

mmmmm



THE LIMITATION OF THE PREROGATIVE 53

available for exercise in accordance with the express terms
of the delegation. Of these the first and foremost is the
right to declare war and to make jieace, which is not now
delegated to any Governor whatever. The forces raised
in a Dominion are forces for the protection of the Dominion
not for an aggressive war, and the Governor therefore docs
not require for the government of the Dominion the power
of declaring war. Nor in the case of an .v ,ible empire
is it possible for one part to make peace w.; '^«" the assent
of the United Kingdom and, therefore, the .. -nor is not
given authority to conclude a ])eace. Hence in t European
War the measures of warlike operations undertaken by the
(Jovernments of the Commonwealth of Australia, New
Zealand, and the Union of South Africa were all undertaken
on the .strength of the royal declaration of war as com-
municated to the Governors of the .several Dominions by
the Secretary of State for the Colonies, and the arrange-
ments made by the officers entrusted with the conduti of
hostilities by the several governments were of the nature
of military conventions such as are competent to sub-
ordinate military commanders in the field, subject of course
to confirmation or alteration by higher authority.

^

U is clear that these prerogatives cannot belong to any
l)ut a completely sovereign power, and that their concession
would convert the Dominions into indejiendent entities even
if they owned allegiance to the same Crown, in which case
they would stand to the United Kingdom in much the same
relation as Hanover stood to the United Kingdom during
the period when that -state was under the Crown of Britain.-
The essence of a united Empire in any form is that for
foreign affairs there can be only one voice, and these pre-
rogatives therefore cannot be sotight if the unity of the
Empire is to be maintained. The same considerations
apj)Iy to the prerogative of concluding treaties of political

alliance or other purely political character, but with much
less force to the power of concluding other kinds of treaties
such as commercial treaties, and indeed international law

' Purl. Pap., Ctl. 7873 and 7972. 2 Soc Part II. eh. ii.
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u

allows us ca.Ms where «„eh treati,.s can l,e eomluded hvnon.overo.gn states. An instance of a treaty so cone iledby the Governor of a colony under a special authority tn
t own ,s that between the Governor of the Tra^.svaaland the (.overnor-General of Mozambique of J»()c) regulating

f.om the Portuguese territories on the Hand mines but asa nonnal rule it is found more convenient to a.lopt a1mode of proc-dure eliminating the action of the Governorwhich will l,c .Icscribed later on.
^'ovcmor,

A further consequence of the fact that a Dominion is nota sovcrcgn state n. the full sense of international law is thathe (.overnor has no j.ower to annex territory to the Domin>on. and that he can only do so under the express autlZtyo the
( rown. whether conveye.l before the annexation takesplaee or sometimes given by way of ratification of a

t"
ac..u,pl,. The most famous case of the attempt of a Co onk

authority ,s the Queensland effort to annex New Guineawhich was not ratified by the Imperial Government b^^

ath X'"r T'^
'-' ^^ ' "^''^^ annexation :::hn'e:^.'autloii >. In harmony with this rule is the fact that none

I: '"T'T ''""P"'' ''-^ ^'- J^"-'"-n forces in thePacific and in South-West Africa in the course of the warwere annexe.l by the Dominion forces occupying thm
(WT ^^;7-".'^-- ''-^ taken in the liLe' o'XI rown He,e again no extension of the prerogative ispossible without impairing Imperial unity, unless fh r gho annex ,s strictly limited to lands hitherto unoceiS
.vnig in the iinmediate vicinity of British territory suh athe lands north of Canada or even those south of Aust ilA furt hc.r prerogative which cannot be fully confe edKs that of the grant of honours. This power has a Javsbeen mo.st carefully withhehl from a Governor, who" ZlXentrusted with the duty of investing the re ipiVn s of thehonours conferred l,y the Crown upon deserving Domn onsubjec s. Indeed it is only the Governors-Gene'al ZTe

/-/. /V, (M. 4..87. =/-«./. 7V..C,,. 7873 and 7972.
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given the right to c-onfcr the titl(., degree, and '.onour of
knight bachelor uijon snoii ju^rsons as they may he author-
ized to invest as Knights (Jrand Cross or Knights Com-
manders of the Order of Saint Michael and Saint (ieorg(>
and the grant of me(hils to soldiers or others on tlie mere
authority of a Dominion (Jovernment has always been
regarded as a violation of the royal prerogative. 'Hie force
of the rule is obvious

: the honours are not colonial honours,
but they are Imperial, and their value is incieased by the'
fact that they arc not bestowed and caimot be l)estowcd
except on the direct approval of the Sovereign himself.
The honours so bestowed have a rank and distinction
throughout the Emi)ire which is of no .small value as sign
of Imperial .solidarity. A CJovernor might, indeed, l)e
authorized b- the Crown to confer honours with Imperial
validity, but the mere fact that they were not conferred
by the Sovereign would invest them with certain inferiority.
The alternative .scheme that honours might be given which
should be confined within the bounds of the Dominion or
State can hardly be regarded as satisfactorv : it is extremely
dou])tful whether by any stretch of law' it could be held
to be within the power of the Crown to confer any such
power on a (Jovernor, and it is most impr()bal)le that such
honours would be valued highly even if the local legislature
were to confer upon the (Jovernor the ])ower of conferring
them, a view which is hardly within the bounds of possi-
bility.

A.ssuming, however, that titles and honours must be
conferred as the personal gift of the sovereign, the question
does ari.se whether any change is possible in the manner
in which they arc at present conferred. The conferring of
honours is one of the mo.st difiiicult and invidious tasks
which devolve upon the Secretary of State for the Colonies
and the Prime Minister, and there is no Domuiion in which
trouble has not resulted from the mode of action. The
apportionment of honours among the Canadian ministers
on federation created much heartburning until it was found
possible by the grant of a baronetcy to sooth the indignation

't
I
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It was un.ies.ral.lo to Imvo in a ........trv somo nwans „fgivmg recognition to .l.eds for tho h.ncHt of th,- country
IHTformcd ,n a patriotic spirit. M„cl, of ti.c l.,.st puLliVscrvcc uithc Empire was ,lono without payment, an.l he
H not h.nk .t took away fron, the meril of what was
one that there should be a su,>erior power which wj.,.,
H-re arose a .str,k„,g case of pul.lic service could signalize

t by the grant of an ap,,ropriate honour. The princij.le
had clone much good in the past and might do mo,e in the
f..ture S„- ^^iUrn^ Lauder, on behalf of the Opposition
was also unable to supj.ort the Hill, though he a,Imitf.!
that he was much disposcl to agr<.e with the movc-r. He
dHl not thmk that the mode of procedure by means of
a Bd was proper, and eonsid.-red that th(> appropriate
p.oce,lure was a recommendation or address to the Kingand not an Act of Parliament. He agrcxl that titles bothm Canada and m the mother country were a relic of fcM.dal
society: his own title was the relic of such a state, and hedu not thmk that ir. Cana.la such titles were in accord
H.th the spint of the age or could eyer take root. But at
the same time the prerogative of the Crown had been exer-
c-.sed for so many centuries with such general acceptance
hat It was hardly possible to take very .serious exception to

tl.o manner m which the prerogative had been exercised

.. .y,,: ''V""^
^""^" "' '''i'^y ^» q^t^-'^tions addressed to him.

N.r \\ dfnd Laurier defined the position of the Prime Minister
of (anada as regards the responsibility for the grant of
honours. When he held that office he had regardc.! that
matter as a prerogative of the Crown nd n.,t a matter to
.e covered by ministerial resj^onsibility. The Governor for
the time bemg should consult the Prime Minister, and the
t rime Mmister would mention the matter to his colleagues
t'"t he did not consider it a matter of such importance that
niunsterial responsibility should l,e rcrpnred. Even in
England while the .Sovereign would generally consult the
I nme Mmister, there might be cases in which he would
••xcrcise his own prerogative, and he doubted if any Prime
-Minister would make it a matter of ministerial responsibility

am I
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or minisfrrial crisis. Tl.is fact uas .vi,!,.,,.,. ,|,at titleshmlhecomo anfquatcl. I.ut at the san..- tinu> tlu- ...xporionoe
of Fran,.,., wh,-ro th.- L,.p„n „f Ho,u)„r was mon- ,s,.„ght
after ha„ „ ha,i ,.v,.r »„.,•„ u,„l,.r tlu- Xap„|,.„ni,. regime.
I.rovod that ,.v,.n in a ,l,-mocra,.y tlu-r- was always prosonta t,.n,ioncy to conf.-r s.ich l.on,.nrs an,l ,listincti„ns

In v.ow of th,. agrcmc.nt l.,.tw,.,.n th,. i,.a,|,.r of the
Opposition an,l tho view of th,- (;„v,.r..nu.nt the- Hill -vas
not press,.,l hy its s„pport,.rs an.l was n,.gativc.,i without
a division.

Sir Wilfrid Lanricr's statonient of the relation of the
Ministry to the (Governor is c-apahle of .some e.x^ nsionThe con ,.rring of „ny honour is made on the reeommenda-
t.on of he Sec.tary of State for the Colonics or of thePrime Ministc.r, according as the honour is on,- eoni.ecte.l
wi h the ()r,l,.r of Saint Mi.hael an,l Saint (;,.orge or is ofa difTerent character, though of course in the latter case the
I rime Minister acts on the a,lvice of the Secretary of State
knighthoods for Dominion services are conferrcl on the
advice of the Secretary of State after consultation withthe J'rime Minister. The ministerial responsibilitv for
appointments therefore rests with the Im,)erial Government
and not with any Dominion Government, an,l it is open
for the King to confer an honour on his own initiative,
though no doubt in such a case when a Dominion subjectwas concerned he would consult the responsible minister
for the Colonies. But in making the recommendations ofhonours to the Sovereign the Secretary of State must acton advice for the most part since, save in the case of Gover-
nors an,l a few of the more prominent statesmen of the
Dominions, he cannot be in a position to ,iecide on whomhonours woul,l most properly be bestowed. Therefore it is
necessary for him to have recourse to the Governor and the
Ministry for gui,lance. The (iovernor in making recom-
mendations is not compelled to restrict hims,.lf to the
naines submitted by his ministers : he is at liberty tosubmit others, his special care being to bear in mind the
merit of public service, other than political, and the claims

^^^^t^IZt^^H-IF'
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of nrt. Hcienco, and litoraturo. hut he is irqiiirod to inform
his Mini.'*ry of th«> nnmcs jxoposi-d to he suhmittt-d, so that
they may take any oxc('j)tion which they think tit. In tJicir
turn thf ministers are at liherty to suggest any names
whatever, and these the (Jovernor nnist forward with such
ohservations as he sees fit : it is ini(h-rstood that no honours
will l)e conferred on jjolitical opponents of the Ministry
without their sanction

: thus wlien it was desired to recog-
nize the great services of Sir Charles Tupper to Canada the
full assent and approval of Sir Wilfrid Laurier were ol)tained
and communicated to tht recipient of the IVivy Coun-
cillorship then awarded.* Nor is it normal to aw"ard any
honour to a pul)lic servant of a Dominion save with the
express approval of the .Afinistry.

The situation in the Commonwealth of Australia is,

however, comjilicated l)y the existence of a federal
government side hy side with the State governments and
not. as in Canada, in marked preponderance over the pro-
vincial governments. In that case, while the same rules
apply as in the other Dominions, there is laid down the
further principle that witli a view to attempting to balance
the claims of the ditTerent States of the Commonwealth the
(iovernors of the States are required to send to the Governor-
Ceneral copies of the disj)atches forwarding their recom-
mendations to the Secretary of State. These recommenda-
tions may then lie commented on by the (Jovernor-General
to the Secretary of State, his duty being to assist the Secre-
tary of State in the apportionment among the various
jxTsons recommended of the available honours, which
naturally fall short of the numbers of names put forward.
The position is clearly far from ideal, since the Governor-
(ieneral has his own recommendations and tho.se of his
ministers to consider, though the latter duty is somewhat
diminished by the objections to jjutting forward any names
for honours entertained by the Labour Government when
in onice, and he cannot ))e expected to be able to regard
the recommendations of the States with quite the same

' li(rollirlio>is of Sixtij Yiiir.^.\). 12.
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-iK- "P on th.. n.c.o,n„u.„„,.,>n of ,,i. ,...„..!,.(,,,. U
.s not w..„,|c.rf„l. t,H.n-for... tl.at ,(.,. S.a,.. (iov-.-n ..ms

; r
"""" ''"" "'•''" '"'•" '•*"''••'•••' '"<"•'• <li»i.-nlf

a State of ....al may ho n-warclc,! f..,- a r,.mn.o,uv..a

''«* ^•'" (;ov.rno,.-(;o,u.ral off.-rs to invest a.n n.ci,.ie ,t
"^

JC.US who .lesinMo noHv. investitun. fn.n. , n ;:^

U-ncral alono ,v...,v,.s a ,l.-l,.gatio„ of the now,-,- to eonf,',.
y,tleofKni^.,I..,Ho..o„th...c.ipi.„!:::;H
K M.(.. „r f.r.M.O. These n.atters are in.|..e,l tritlc-sbu t hat ,loes not prevent them l>ein« sowrees of annovaneeout of all proportion to their intrinsie merit
As th<. honours are hnperial and as thev rest on theFK-rsonal bestowal of the Sovereign, the onlvVhange wh ehcould he made in the mode of proeedure wooi/, he to H „^ uhe personal aet.v.ty of the Ciovemor and to lav it ,Iow.'that no honour should ever h,- hestowed hut on the n. „mondafon of the Ministry. This <.han,e would in eZtbe v.>,v ,,,ght the number of reeomm,.n.lations mLie bythe Governors being very suudl. and praetic-allv no hecomme„,iat.on would ever be aeeepted had it n.'.t rec, «,the approval of the Ministry, when suggested to .emErroneous v.ews as to the ae.ion of the s'retary of StaTem this regard have- now and then been expressed! as i„ thecase of a eoronation honour bestowe,! on aVana<lian ^"rZnan engage,! ,n Hnanc.-. whose appointment was stro.glycr e„ed m the Canadian press: in fact, however, the

S ^^lm;Zr"" ""^•—'-'^"l ""t for (anadil:suvKcs but for h.s s,.rv,ees as an M.I', in the United King-<lom by he lea,h .f the Opposition, a.ul the honrmr asconferred on that ground alone without reference o he>Secretazy of State for the Colonies. TJu- issue, the c fore
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nanows itHtlf to tlic questions wluti
tioii imulc l.y u |)„iiiiiii..ii (

ur »'V(rv i-ccoiiiiiu-ikIi

iiiid put ill that form tl

igati

•<)VfriiiiHt:t in to I

If answer must cleaiiv I

K- adopted.

... . »» HI the
iugative.HUue.«.stlie honour is an Imp.iial one and as the"umlurof h,mou.s to 1... hestowe,! must l.e limited, only
a seleetu.n of the names put forvvai.l ean pos^il,|v l,e aee,i.(,.,i
1" "."king his ehoi.e the Seereta.y of Ntiue naturally
ueieomes th.. opinions of (;oyerno,s as to the eon.,,a,atiy;.
merit of the yarious .andi.lates put forwar.l l.y the Ministry
'""

." '""'* '•^' ••'•""mi.ered that the reeomm.-.uhition of the
ministers ,s sul.mitte.! in full to the Se. retary of State, ami
that therefore, the opini.H. of tlu- (Joyernor is merely one
of the fuet« which the Seeretary of State has to take into
account. It is doul.tful, therefore, whether any suhstantial
^•h"..g.' in the i,rcs,.nt jiroc-dure is either necessary or
.Icsnabc. The simple plan of al.olishing honour.^ for
( olonml scryices is one which has not yet l.y any meanswon general upproyal in the self-goyerning Dominions, nor
at present is there any indication of the trend of puhlic
..pinion m these Dominions decisiyely in that direction

At the same time it is right to say that the conferring of
hereditary honours in the .ase of residents in the self-
guyerning Dominions is pro.mhly a mistake. Jt is not
a practice of recent origin : baronetcies haye been bestowed
rom a comjm.atiyely early tlate upon men in re.sj.ect of
Dominion scryices, nor can it be forgotten that a considerable
munber of baronets in the I'nitcd King.lom claim to be
baronets of Noya Scotia. Peerages haye been fewc- •

-Sir John Macdonalds scryices to Canada were recogni/ed
i.v t he conferring of one on his widow, and Lords Mount
Mc,.hen and Strathcona obtained their peerages, in each
-ase with a special limitation, for financial scryices to the
Dominion. But h, all these cases the recipient was resident
in the Lmted Kingdom, and though the suggestion that
peerages might properly be bcstowc d for scryices in Australia
has been put forward occasion,. !ly in the Australian press
It would be idle to dery tt,at such a proposal would not
luect with general approyal. The conferring of a baronetcy
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oil Hir .loH.ph W., I was .rrtainly uripcpulai a.i...nK quite
u WKliMinl,. in N, u Z. alan.l. and l.as t..|.| aKaii.sf his vv.ll-
«I.Mm.l |u,|.i;lrt, u „ ,|„i, I),„miii..n: in fl,,. ..pinion of
cmiipttii.t o»,M-n s ,1 assist..! in his .Lfnit in th.' f^.-ni-ial
I'li'ction of !!l|l. (

to Ik- ho niurkcd. Imt

and its v i. ws c,

tlic >.'iiat (Ic, ic

as the end of

proposal (ii .1

tiinl.inphiffd u,- c,^

out of til." (juosti I, •

must bo di'ciiU'ti •

Dominions in th •

Hhij) of th«' van \ , ir.

distinction of I'm • ( ou,

uri' oarni.l hy st- k <•

ith Afma tlic feeling does not s.cnj

fh Africa is n.)t a piircdcni.)crncv,

.h'cin.d fo he pn.isely thos.- of

'iinunilics m-nerally. If as early
ath (cntnry if was felt that th<

iclitary aristocracy winch was
'V th.' Quthct Act of I Till was
aliiin if a ni, r( social aristocracy

. vuth the idcal.'i of the
iry. The ^rant of menihcr-
kni>rhthoods, of the highest
'i/.s icrniinat. with life, and
no essential objection onJk re

democratic iivoniuis f,, .ucl. ,1, Mnctions whi.h meet a need
»'f human natun but there is K gravest objection to the
grant of honours v.hich descemi to those who luiv." no
'••ami to them except by the accident of birth.

Th.' grant of su. h honours is mad.> the more objectionable
by the curious and in.lefensibi,. anomalv laid down in
^o. 142 of the Colonial I^egulations, wliich in the last edition
reads as follows :

Except as provided in l'„- following paragraph, British

by rgh ot birth or by dignity cmf.-rrcl by th.. CVown doo lo.se such precedence, while either temp..rarilv or per-n^jentl,^ residing in any part of His MaJ-My/ overl^a

In the absence of .special instructions from the King, andsubj. vt to any specific provision in theauf horize.i local tablesthe precch-nce wit hm any of t he (Jovernnu-nts of His Majest v'sov.T-sea dom.mon,s of all persons holding office or disch xrg.ng
official duties, whether naval, military, or civil, within thatGovernment is .Icte.niined solely by official rank, andThe

leM to 1 k'"'T"^' ?"" ''\""^''' '*'^'>- ^J"^ precedence inflH Inited king<lom by right of birth, take th.ir nlaceaccording to the precedence^ of their husbands.
^
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The .Hi'cond |iaraj(m|»li iil»ov«' ( ited Iismiih tin- iili.iiiidity

wliith uotilil nsiilt fmm tlic >tii<t ii|>|tlit atioii (if the inlo

as tir'Mt ciuiiiciutt-d, iiimI<'i whiili in not a few instaticrH

-iilxirdiiiati' ofti. crs would liavc taken |iitccdciu*' ov«T tin-

iiiiiiiNlci.H ill thaigc of thr d»'|iaitincnts of Statf in wliicli

they wiTo serving at the time. Hut the rule a> a uliole

must I'e deemed to he wholly incomjiatilile uith the |irin-

(ipU'S of responsible government which demand that

|ire«edenee should he legnlafed liy the (io\ernor solely in

ueeonhimr with the wislus of ministers as regards eveiy

[iirsoii residini: in or visiting the Dominion, Kuhject of

I our»e to any wislien of tin- King regarding the preeedenee

of the meMd»er8 of the royal family, who normally rank

immediately after the ( Jovernur, t hough on speeitil oecasions,

>Mch UH the vi«it of the Duke- of Connaught to tin- I'nion of

>'nith Africa to open the lirst Parliament of the I'nion,

special pr» rdenee over all persons in the Dominion, includ-

ing the (;overnor-tJeiu-ral, was granted hy Letters I'atent.

Subject to this on*- exception there is no possible ground
of Imperial interest in insisting that persons entitled to

|)recedeiue in the I'nited Kingdom shall enjoy such jire-

cedenee in the self-governing Dominions, and the rule as laid

down in tlie Colonial Hegulutions contradicts other instru-

ments of greater validity such as the authorized table of

precedence for the Commonwealth of Australia which does

not conform to the rule. Nor in point of fact is the rule

strictly observed ; indeed save at the nujst formal functions,

such as birthday dinneis, precedence is normally not

strictly observed in governmental functions in the oversea

Dominions. In the Commonwealth »)f Australia indii I the

question is as usual <()mplicated by the existence of the

States and the Commonwealth as in some degree equal

authorities. The Commonwealth table assigns in the

opinion of the States too low a position at Commonwealth
functions to State ministers, and tht States have State

tallies of precedence which differ among themselves and
dilfer from the tables for the CommoiiAi-alth m the position

assigned to the several officers. In \ ictoria and Tasmania

i
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•special pnccdeiKi- is conferred l)y law on the Chief Justices,
and this precedence can only he nioditicd hy legislation.
A further confusion arises from the question' whether the
I)iesence as a guest of the (Jovernor-CJenerul turns a function
n.to a Commonwealth function, though the answer to that
question would appear to he clearly in the negative, and the
height of confusion is reached in theory though not in
practice hy (he occasional holding of joint levees hy the
Ciovernor-CJencra! and Governor of a State.
The question of ecclesiastical precedence, long agitated,

has practically heen .solved hy the recognition of the sever-
ance of the Chuich of England in the Dominions from any
direct connexion with the State, and the natural conclusion
that ecclesiastical ])recedence must he honorary and need
not be confined to any one denomination, a po.sition which
leaves the tJovernor to settle the matter with the aid of
ministers in such manner as meets from time to time the
needs of the community, even if it does not necessarily
satisfy wholly t he views of the heads of the different Churches.
The question, like all questions of ])recedence, is e..>entially
one which does not Iciid itself to rigi.I dcHnition, and the
compiling of a table of i.rcccdence for the Dominions is
a task which ])romises less and less success. The old
Canadian table which is nominally still in force contains
a good many anomalies and even absurdities, but any
alteration would raise thorny questions of the kind indicatedm a debate m the Canadian Parliament in 1909 when
a proposal was made that the quasi-diplomatic position
winch the Consuls-CJeneral of the great i.owers were coming
to occupy m the Dominion should be recognized l)y the
assigning to them of a definite place in the table of pre-
cedence. The ])roj)08al was not without some weight and
the Government were not at all unsympathetic in tone in
their reply, but it was not felt desirable to take any action
nor indeed could a new table of precedence be drawn up
without raising grave questions connected with ecclesias-
tical precedence. The obvious conclusion to be drawn is
that precedence is essentially a matter for the judgement
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of ministers and for Ihc fullest exorcise of tlu- nilcs ..f
responsible government

.

A further preroaative, the eomi)lete exeieise of whieli
IS not entrusted to a (Governor, is that of mercy, wliidi is
still dealt with as in some degree a matter' tor) imi)oitant
to hv complct<-ly entrusted to the (Jovcrnor f..r evcr.isc ai
the discretion of his ministers. The reservati.,n of authority
IS a historical accid.nt easily explained when it is rcmen.'-
hered that responsible government ))egan at a time when
the Colonies were far from the mother country as regards
means of communication, ami when the communities were
so small that the prerogative o*- mercy was on.- to be rxcr-
cised with great care under ditlicult circumstances. It was
also for a long time .onsidered by ministers to be in their
own interest to maintain the responsibility of the (iovernor :

they were, in cases i-i wliicli they were ".nuvilling that the
prerogative should be exercised, able to state that they had
no jmwer to comply with the requests made for the lib.'iation
of criminals, ami that tiK> matter was one for the discretion
of th." (iovernor. Hut naturally with growing .sen.se of
.self-reliance miiisters began to feel i „at they were entitle.!
to have a .say in all matters connected with the mana<.'.ment
of the affairs of the Colony, and in Isss, as a result of an
in.si.stence by the (Jovernor of Queenslaiul on the strict i

interpretation of his rights under the instruments of (Jovern-
ment, the Ministry resigned office, and the Secretary of State
for the Colonies found it imjro.ssible for him to support the
I)Osition taken up by the (iovernor. In 1S!»2. as the result
of a communication from the Oovernor of New Zealand.
who pointed out the anomaly of a position in which the
(iovernor was in.structed to exercise a i)ersonal discretion
which he could not effectively do in face of the jiower of
ministers to re-sign and render liis position untenable, the
personal responsibility of the Governor in the Aihstralasian

' IVrhap-s an erroiiooiis oiu-, as the .lucstion adiiallv raised was one
a!To<ting a statutory |)ower uiulcr th.- I'rohation ofOlfeiuIrr-^ .1-7 to rudiicp
niton.rs. But the principle was (lis.nsse<l as sueh ;"ef. Queensland Volen

Hint Proceedings, 1888. i. COl-5.
1874 J



fi6 IMPJ]RIAL UNITY AND THE DOMINIONS

Hi

i

I i

u

Colonies was icstiictcd, as it had already bfen restrieted

in

or

or

Canada sine e 1 MTS, to cases in w hieh the grant of a pardon

reprieve might directly alTeet the interest of the Empire

of any country or ])iac( beyond the jurisdiction of the

(Joveinment of the Dominion, in which cases the Governor

was to take these interests into his own persoiuil considera-

tion in conjunction with the advice tendered to him by his

ministers. This is now the position in the rase of Canada, the

Commonwealth of Australia, the six Australian States, and

New Zealand, but there are still further re. .mictions imposed

hi the case of the Union of South Africa and of Newfound-

land. In the former case the dovernor-General is required,

whenever any olTender shall be condemned to death by the

sentence of any court, to submit to the Executive Council

any report made by the judge who tried the case, and to

consult them with regard to it, taking stejjs to obtain the

presence of the judge if that couise is deemed desirable.

The Governor-General shall not pardon or reprieve the

oilender unless it shall appear to him expedient to do so

upou receiving tlie advice of the Executive Council thereon :

but in all such eases he is to decide either to extend or to

wit hhold a pardon or reprieve, according to his own deliberate

judgement, whether the members of the Executive Council

concur therein or otherwise ; but in case he decides any

such question in o])position to the judgement of the majority

of the members of the Council he shall enter on the minutes

of the Executive Council a statement of his reasons for not

acting on the advice of that body. In other than capital

cases he is, like all other Governors, except that of New-

foundland, expressly recjuired to receive the advice of one

at least of his ministers, who wotdd of course be the minister

for justice or officer corresponding, and in such cases nothing

is said as to his forming a personal ojiinion in ^ ises where

Imperial interests are concerned. In the case of Newfound-

land, whiih adheres to the old type, the Letters Patent and

Instructions dating from 1870 before the changes in the

Canadian instructions were made at the request of the

Canadian Government, no obligation of consulting ministers

k
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is expressly inserted, hut in capital cases the Governor is

required to follow the procedure sketcheil ahove in the ease

of the I'nion. The result in the Colony has been not alto-

gether satisfactory, since until quite lately the Ministry

liave left the Governor to deal with all cases of j)ardon,

with the inevitable result that when Sir William Macgregor

])ardoned an otTender for a slight contravention of the game
laws, he was somewhat bitterlj' attacked in the ()j)position

press, nor does it seem that in the time of his successor^

matters had altered in any way for tlie better, though it is

now recognized that theoretically at least Governors are not

responsible for dealing with cases of apj)lications for remis-

sions of sentence, save in capital cases. It is, however, easy

enough to understand how serious is the pressure j)ut upon

ministers in countries with a small jiopulation when death

sentences are involved : in Tasmania, on the last occasion

of such a sentence, the Governor took pains to point out

that the responsibility, no Imperial interest arising, lay on

his ministers, not on himself, and the Ministry, despite the

fact that the murder was a particularly inexcusable one,

felt bound to yield to popular feeling and commute the

sentence of death. Somewhat later in Western Australia

the Government were attacked bitterly in Parliament by

one of their own supporters for their determination to carry

through a death sentence, the Justice of which could only

be denied by supporters of the abolition of capital punish-

ment for every offence. In New South Wales still more

recently the action of the Government in commuting the

sentence of the perpetrator of a particularly cold-blooded

murder was challenged in Parliament and attributed to the

liuk of moral courage of the Government, an attack to which

the most effective reply of the Government was that their

o|)[)onents had shown cqtuvl lack of moral courage." In

Canada successive Governments have had energetically to

assert the princii)le that the action of ministers in granting

' Sir Sir R. Williiiins, llnw I hfrnme ii donriior. p. 41.").

- New South Wall's Pari. l),h.. MHO. Sfs(<. 2. pp. 44 scq. Cf. ibid. 1011,

|ip. 1295, 1296, 1316; SydKiy liulUlin. .July l.'J. 1911 ; Aup. H>, 1911.

E 2
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jianlons must not ho nia«lc the siihjoct of parlianiontary
(lisoussion if tlie evil of dealing with judicial matters by the
worst ])ossihle of tribunals, a ddihcrative aesomhly acting
on ex parte statements and arguments, is to ho avoided,
and tlie tenor of justice not ohstructed. The strength of
popular feeling can he seen fiom t»ie famous incident in

the Union of South Afri(\a, when the Governor-General
in his Imj)erial capacity as High Commissioner commuted
a sentence of death passed for an offence committed by
a native in Southern Rhodesia, although of course Lf)r(l

filadstones action as Higli Commissioner was not in the
slightest degree a legitimate source of complaint by the
people of the Union, to whom he owed no duty or respon-
sibility in the matter.

But. though these instances might easily be increased
ad nauseam, it does not appear that any proper purpose
is served by the attempt to create an independent position
in these matters u,i- the Governor or to throw upon him
a personal responsibility. It may be convenient for minis-
ters to shelter themselves behind that responsibility, but
that is no reason for sparing them the burden of a duty
which is an essential part of the Government of any country.
The retention of a clause requiring the personal responsibility
of a Governor for the execution of death sentences cannot
possibly be justified when the question is merely one of

internal administration : the concession of responsible
government should not be made to a community which
cannot be trusted to deal properL with its criminals. If

the question is one of Imperial concern, it is equally cleai'

that the decision should rest with the Dominion Govern-
ment, upon whom the Governor on his own account and
on the account of the Imperial Government can urge what-
ever considerations may be of importance in the matter,
and it really cannot be assumed that any Dominion Govern-
ment would fail to give due effect to these recommendations
on behalf of a criminal. At least it would be wholly im-
possible to find any case recorded in which the Government
of any Dominion or State has refused just consideration to

i

•um 'v-'trntma^m^^ma iii " ! i mm i i
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such u claim, or any ca^o in which the Governor has really
required to ov.-rule his ministers on such a head Vny
rases in whieh representations on behalf of a criminal have
been made by foreign Governments of which there are
several on record, the best known being the case of Andersen
in .South Australia, have been examined by the Colonial
Mmistries and any necessary action taken in" respect of the
exammation. The restriction in the case of the Union of
South Africa and Newfoundland nnght be said to have
a certain justification arising from tlu- special facts of these
cases, but it may be doubted if it is really worth while
endeavouring in this very indirect way to secure protection
tor natives ui the Union in the s..!itary case of death sen-
tences, and in Newfoundland the only Imperial u-e of the
I.n-rogative could bo to protect aliens in the --njoymcnt
of fishery rights from penalties imposed under local laws
and It may safely be assumed that the Governments of these
aliens would take effective steps to relieve directly or
mdirectly these alien subjects from any wrongful penalties
imposed upon them, though no doubt the remission by the
Governor of such ,,enalties might be a more convenient
mode of procedure from the point of view of the Imperial
Government. But any real issue of this kind should be
met by direct action such as was taken in 1907, when for
a definite purpose the laws of Newfoundland regarding the
lisiiery were overridden by Order in Council i in orcfer to
l.rcscrve American fishery rights, and when the simpler
...cans of the use of the prerogative of pardon was not
resorted to, nor contem[)lated.

A further criticism on the existing rule a> to pardon
presents itself. In every case it is expressly laid down that
111.- Governor is not to grant pardons conditional on the
pcison pardoned going into banishment or exile though
•xci-pt in the case of Newfoundland this rule is not applicable
to cases of a political ofrence unaccompanied by any other
grave crime, and in the case of the Union of South Africa,
1.1 view of the extreme fondness of criminals for infesting

' .See Pari. Pap., Cd. 3765.
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the Rill, the prohibition of banishment is resfrieted to
the fas<. <,f liritish born or natiiraUzed subjects. The
origin of the limitation is liistorical : the United (States
Covernment roin|)Iained in the ease of one Oardiner that
he liad been liberated by the Governor of New South Wales
on conditi(m tiiat lie went into banishment, and protested
that this procedure was improper as tending to induce
eriminals to have resort to the rh.ed States, and the
principle was then adopted that each Colony should accept
res,,onsibility for the punishment of its own criminals.'
The principle is on the whole a just and proper one, at
least when it is limited to British subjects, as there may well
be cases where tli(> best plan of dealing with a criminal
alien is to expel him for good from the scene of his misdeeds,
but it is not a principle which should be enforced through
the (Governor in the mode prescril)ed. It could not of course
effectively be thus enforced. There is nothing whatever to
prevent the making of an agreement between the criminal
and the Administration that if he is willing to leave the State
he will be i)ermitted to do so. but will be prosecuted if he again
appears in it, so that banishment can in practice be effected.

It is clear that the best course to adopt and that most
in harmony with Imperial relations is that the power to
pardon should l)e delegated in absolute terms without .-ny
sort of reservation and subject to no conditions whatever.
The taking of this step would result in the removal of the
absurd anomaly through which the Governors-General of
Canada and the Union of South Africa have been deprived
of the power to pardon offenders who have committed
crimes outside the Dominion for which they may be tried
within the Domini.m or Union. This anomaly 'is due, it
is clear, to following in the instruments for Canada and the
Union the terms of the Royal Instructions to the Governor-
(Jeneral of the Commonwealth of Australia. In the Com-
monwealth the criminal law remains under the control of
the States, and the Governors of the States therefore possess
the power of pardoning offences against the criminal law,

' See Pari. Pap., V. 1202, 1248.
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and also „ffe„,.es for which ..ff*-nclers may be tried in State
courts though the offence wan not committed in the Common-
wealth The power of pardon in the case of the (Jovernor-
.em.ral is therefore Hunted to off.nces against the laws of
he (ommonwealth. as is appropriate sime the laws of the
ommonwealth an.l the States are distinct things ]„

Canada and the I'nion, however, the Lieutenant -G<.vernors
and Admmistrators of the provinces have no delegation of
he pardoning power from the ("rown, though the forn.er
have the power to remit penalties uider provincial statutes
a power conferred by statute, ar.d accordingly the following
tor

( anada and the I'nion of the Commonwealth model has
resulted m an omission, which ccmid only be made good in
stnct law by the exercise <,f the roval prerogative by the
( rown or by a special delegation. Moreover, bv the same
pr(.cedure the powers of the (iovernor-General 'of Canada
as ,t_ existed under the Letters Patent and Instruction.s up to
1 .H»o to pan.on for offences against t he laws of t he provinces
IS taken away and no power of pardon in the case of offences
against the provincial Acts of the Union is conferred on the
(,overnor-(ieneral

,
omissions of t heoret ic interest if of no prac-

tical importance, since apart from the question whether such
parc^ons are ever likely to be dc^sirable, no one would question a
l.ardon,even if not lawfullygrantcd, by the Governor-General
A further power hitherto delegated to the Governor has

rmmtly become of doubtful validity. Early in the history
of ^ew Zealand it became obvious that it was often desirable
hat when the Governor was on duty in some part of the

( olony at a distance from head-quarters, as was naturally
often the case, there should be some person within easy
reach available to perform the minor operations of govern-
"lent which required his assent. It was therefore decided
that It would be desirable by express provision to alter the
rule that a delegate cannot delegate his powers, and pro-
vision was accordingly made in the Letters Patent of 1867
uluch permitted the (iovernor, in the event of his having
occasion to be absent for a short period from the Colony
or the seat of government, to appoint by an instrument
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under the public .seal tin- Lii>utt'uaut-(J(.vcrnor of tho
Coloiij, <»r any other |KT.son if no «uch officer existed, to
be liis deputy and to exercise on his behalf during his
absence such powers and authorities vested in the (iovernor
by the Letters J'atent as shouhl be specified j,, flu" instru-
ment, without prejudice, however, to the full exercise by
tlie (Jovernor of his powers. The sarne rule was adopted
in the case of the Australian Colonies, and the convenience
of the practice is obvif)us. Provision is also contained for
the appciiitnu-iit of deputies by the (Jovernors-Oeneral of
Caiuida. the Commonwealth, and the I'nion of .South Africa
in the const itutions of t hese Dominions, t he power being given
by statute for the same reason as the creation by statute of
the olfice of (Jovernor-General, the Crown having no pre-
rogative to create the federations or appoint their officials.

In l<t(»(j, however, a Bill was introduced into the House
of Assembly of South Australia and duly passed by that
House under which it was contemplated to confer on the
deputy tiovernor all the statutory powers of the Governor
and the powers conferred on the Governor by the Letters
Patent. The Bill was rejected by th.> Upper House, which
considered not unnaturally that, the matter affecting the
prerogative, it wf neither necessary nor desirable, but in
1910 it was reintroduced and passed in an altered form,
and was reserved for the signification of the royal pleasure.
It appears from the preamble and the proceedings in the
Parliament on the Bill that it was felt by the Chief Ju«tice
of the State to be doubtful whether the Letters Patent were
adequate to delegate to the deputy (Jovernor any powers
other than those portions of the prerogative wliich were
actually possessed by the Governor bv reason of their
delegation in the Letters Patent only. ,iad whether anything
short of a statute would be adequate to enable the Governor
to delegate powers which were vested in him by statute
only. The Bill therefore delegated to the (Jovernor the
power to appoint a deputy during his tem{)orary absence
from the State <,. from the seat of government who would
be able, subject to any lin)itations contained in the instru-

w ;
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mcnt appointing liini to bo a ddogati-. to ,R.rform any of
the prerogative powers or statutory powers of the (Jovernor.
It conferred the same power on the oflicer for the time
beuig administering the govermnent and cj- majorc caiihla
It ratified all acts d(.ne by deputy (;overnors in the past
The essence of the argument plainly is that the term

Governor in local acts refers only, unless the contrary is
clearly expressed, to the person actually appointed by"the
Crown to i)e (Jovernor, ami does not apply to a deputy
Ahom that person may be definitely permitted by the Crown
to appoint to exercise a certain portion of his functions.
The question is o„e doubtless m.t free from ambiguity butm favour of the validity of the power must be set t lie fact
that save by Sir Samuel Way in South Australia no doubt
seems ever to have been expressed by the law ofhcers or
judges of Austr.i'ui or New Zealand as t<, the right of the
Crown to confer this power, and that it is difh.ult to see,
ni the absence of any statutory definiti.m of the term'
Goverm.r, how it is not open to the Crown to arrange for the
action as Governor of a defined individual selected by the
(iovx'rnor. At any rate although the Act was accorded
the- royal assent by Order in rouncil. thus intimating the
acceptance by :he Secretary of State of the views <,f the
Chief Justice, and although the attcnti..n of the other
States and of New Zealand was drawn to the passing of
the Act, the opinion of its necessity was not by any means
imannnous. New Zealand ' indeed legislated by Act No 4
-t 1!)12 in the sens- of the South Australiaii Act, and
rasmama followed suit by Ait No. 1« of the same year
l)ut no l<.gis!;;tioM ..(.-ms to have been deemed necessary
I'V the high i'.'gal audiorities of New South Wales ^ and
Utona, iWKi the need for such legislation may verv well
I.C doubted in the case <.f a [)rerogativc exercised for some
htty years without question raised.

' SCO /'„r/ /v/,.. ,.|viii. .-,:j„ 2. So i„ VVVstcrn Australia l,v A. t Xo. 17 of
I'»1I ; furl. I'm,., (d. (ioi)i. |,. ri4.

^ ViVln.„jh v.n„>/,, -22 NV. X. (X.SAV.) l.-,2, wlKT. a s.gnutur.. of th-
(
i.Kf Ju«.u,. acting us lA-puty was held vulkl though not stated to Ix.-

signed by him as dci)uty.
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IMPERIAL INTKRVKXTFOX IX KXK( ITIVK A(TS

Thk (JovcniDr of a Crown Colony ih in constant n<i'i|it of
instructions for Fijs ^^iiidanco from the Secretary of State,
luul in his executive action he is always subject to control
from home. Tlie essence of responsible government is to
transfer the direction fn.m tlie Im|M'rial (Jovernment to
the (Jovernment of the Doniinicm (u- Slate, but the <|uestion
inevitably prt-sents itself whether that transfer is absolute,
or whether there is any clasH of eases in which a (Jovernor
should or may act in disregard of tin- wishes of the Ministry
of the day, on no other groiiml than that he is instructed
or holds that an InifH-rial interest is involved in the niatter,
wliich it is his duty to preserve even at the exiK-nse of
disagreement with ministers. It is clear that in so far as
such a class or classes of c.i.ses exist there is a definite limit
to the self-government of the Dominions.

Apart from his action as part of the I.rf>gislature, which
will concern us later,^ two classes of <-ases liave already *

been mentioned. In the first place, the (Jovernor has certain
definite obligations in the case of the exercise of the preroga-
tive of mer(;y, and in the second place, he is not bound to
support the recommendations for lionours put forward by
his ministers or to refrain from putting forwarrl names of
persons whom they do not recommend. These are definite
departures from the full rule of responsible government

;

the former is an anomaly wliich might well be removed.'
but the latter is less easy to dispo.se of, as it is essentially
a (a.se in which Imix-rial and Dominion interests are so
involved as to exclude the full oi)cration of the rule of
responsible government, inasmuch as the principle in this
event comes into conflict with the principle that the Crown
has a right to confer honours without ministerial responsi-

' P"""' II' <^haj). i. :! Above, chaj). iii.
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bility and that f..r tli.> ((.nfrrnu'iit of honmirs not nuuio
propria ,„ot,i \,y thr Crown I Ih- lrn|Mnal (Jovcrnnu-nt han
tt rt'spon^ihility to the lm|MTial I'ailianicnt.

Thti Kfati' of affairs as r(|;ar<ls honoiir-i siijrucsts tliat any
other instance in which the lm|M'rial (i..vernment hm
inferferefl or .sought to interf.-re in conneM..ii with the
executive acts of a Dominion (;overnni.'nt will lie in a dehat-
abh> region in which IniiH-rial and Dominion a.lion are
seriously confus,..!. hi poi„t of fa.t this is precisely the ease
in the most famous of modern instances the instruction
sent by L(.rd Kl^in as Secretary of State on March 2h. |!)(Mi,

to the (Jovernor of Natal to sus|M'n<l the execution of twelve
natives who had b.rn tried l.y a court-martial sitting und«-r
martial law. proclaimed <in F-hruary it, for the nuirder of
two fM)lice oHicers who had fallen on February H in tlieexe<u-
tion of their duty in the arrest of <crtain natives.' The
unrest in the C(.|ony was apparently iti .some degree con-
••iequent upon the removal of the f ,r.cs of the Imperial
(Jovemment from Natal, with the exception of the remnants
of the garrison regiment which was then in the process of
gradual disap|H'arance. the policy mider which it had been
created having been abandoned by the Imperial (Jovemment.
The residt of the withdrawal, which was in strict accordance
with the arrangements made cm the concession of responsible
govermnent. though the actual move was delayed owing
to the outbnnik of the Boer War, was doubtless to impress
the (Government of Natal with a sense of the danger of the
position of the Colony with its white population of 10(»,(M)()

to nine times that number of natives, and the murder of the
policemen, which would normally have been regar'led as
mere matter for the action of the police force, led to the
hasty declaration of martial law, and an energetic appeal to
the Imperial Government was made by the Natal Gf)vcrn-
ment for the sending of Imperial forces" from the Transvaal,
on the ground that the moral effect of the sending would
be incalculable though it was not expected that any actual
use of the men would be made. The request was complied

' Hexponaihle (lofenimenl, i. 291-6.
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with, the I'n.l CuMHn.u M.«l,lan.ltrH iM-inir .UM,„i.,.|K.| from
I ..torn to I'u.t..m.a,it/.h„,«, ulH-.v tlH-ir r.- ,„. .,,..,. «•
«»«.•.• imim-ssod ,1... „„..|,. ,.a„v.. ,,o,,„lat,..„ of tl,. Colony
with th.. vu-vv thai th.. Natal (iov.nu.unt f.a.l ff,.- full
M.p,,ortom,..|,n,Krial(;ov..n.,n..n.. In th.-M.c.ir,.um..amc^
•t w.i.l.l hav Im,.„ ,.on,.ally ,,ro,Hr fl.al fl,,. trial of tl,,.
«lifK<'< .hui.lm.rs of tlu- i»o polur.iu-,. ^|,o„l,| |,av.. Ik-oi.
n,rm.,| .,,.1 l.y ,1,.. ,.x,n.„uly . ..,n,H.f..nt High Court of
Natal l,ulth,-(;ov..nmu.nt..H,it.. f|,o n.,,n-s.-,.tatio„s t.,
this Wott hy the <iov,Tnor. who naturallv . onsi,k.,v.l that
with the Mtuatio,, W..II in han.l tlu-n- wa^ no .ur,! for (he
a.fion ..n.l.T martial law wh.-n th,- courts of th.- Colouy
wc-rr o,H-n, uisis,.,! o„ tryiug tl.,- na.iv.-s hy a . ourt-n.artiai
Ihrir iKTsistc.,,,.,. i„ tl.is „,,ion is ,iu- n.oiv rnnarkahh- in
that thc-yha.I .l.arly „<.! thr s|ight,..st .iosir,. to mvo tho nri-
^^",.rs anything hut u fair trial : .arf was tak.n to ..xan.i.u-
witnesses in the .iefi.n.c- of th.- a.cus.-d. a,,.! to tn-at tlu,
inatt.-r u.th all .serious considcTatio,,. an.l tlu- .U-.i.si.„, to
i-x.-<ut.- tw.-lv,- ..f th.- nativ.-s was only arrived at after the
sviUviKv. of the ...urt had been earefully .onsi.h-r.-d l,y the
(...vernor in Couneil. ()„ th.- ..ther han.l. th.- pro, .-eiling.
cmldnot fr..m the nature of the .use poKs..ssthat vali.lityand
soeurity of due ..hservan.e of the forn.s of law an.l justice
which w.,ul. have n-sultcl fron, the a.loption of th.- norn.almode of tnal hy the law .-ourts. This fu.t naturally ..aus.-.l
IH-rturlmtK.n in the I'nit,-,! King.lon.. an.l at the same time
he position of the Imperial (iovernment was, lir,-,tly affected
by two .•onsiderati.,ns: i„ the first pla.e. th.-y n.ul.l n..t
ignore the fa.-t that the a.-ti..n .,f the (;ov-ernment .>fAa ai was in the long run ren.iere.l possible by th.- pr.-sence
of the Imperial for.-.-s i„ ,s,„„h Afri.a. an.l imn.e.liately by
u- presen.e of the battalion in Pieternuuit/.burg. and in
he second place, th.-y realiml that the acti.m .,f the Natal
Government and of t he Gov.-rnor ,nust be sanct i.,,,.-,! ex p,.f
facto byan Indemnity Act. since ..bviously as the courts were
opvn there c.id.l l,e no chan,.- .,f alk-ging successfully that
th.- court-martial held .,n the munlerers was l.-gal in itself

It wa« in these circumstances that tlie Secretarv of State

•i|pfr:i(^A,^lirr ^j|SEp|Hgig^
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'_'
'i>.'- .T-i.T. hat .ho ..„„.,„.,.. ,„.., ,.,.,,, .,.,„i,,,„, ,, ,,^,

,

.ovornor .„ •..„„,i,. ,.„., „,„ -Ih- (Jovornnr had a«VJl
h..n....nM.<l,haf,HMnjn.tin.„,.h<.iM,

....,,. ,.,,/,:'i

"IH,,., ...vmunrnt was i„volv..,i ,hrn„^h th. rot..„..o„ <,f'm,H.n,H troops .n th...-..|..„van,| th.. „..,...^..,.v..fs„„,.,i,>n
.r.«anIn.l..„HM,yA.t.an,nu.a.l.h.,|.-|,

, ..Mpn-ss ,.,...„

x-ul...ns „„„, , ,,av.. ha.l oppo,„„.i, v <.t . .,n.i,l..rinK vo .

Hl...,-ol>sn.va,...„s-. Th. r.,.|y to ,1,,. t..K'ra.,. wa' .

ntu„at,o,. through th.- A«..„,.«;,.„. ,..1 ... th- ...si^natio
th.M.r„strv: furth.T i„fon„atio„ „,,„/,,^ ^

'

.ovornor on Ma-vh -.. an.l o,. M.,,.,, „, V„„ ,,.,,,„

.ov..rnMH.nt a,,...! ,., ,,... cxcn.tions „ .I. M.,,.,,', „„
full rons„|,.rat.OM ,.o„si,|..,o(| th,>,n „o,.,.«>.:rv. n ,,. •^> s, „ hthi'Mimsfrv riatiiially held.

Th..,.pis,M|,. is,„u. whi.h unhappily has m-ver ......iv..! th.-n.sc.ss.on m <oo| nn.l ,.alm .lispat.h.-s whi.h .Mr. ( hnnhill
pr<.m.s.,| ,h.. HouM. of ,„„„„,„,. „.at it would n. d

'

<'o..rs. n.,.,v.. and the vi.w of the (Jovornment on the topi,"ust he gathered tron, the reply n.a.le bv Mr. Chnnhilln l.eentK-.s.„s of the Oppo.sition in the debate whi.-h took
- mtheHou,se..l,v,„„non.sonApril2on

tor the adjourmnent of the Hons,. moved bv .Mr. Ra.nsav
Mae,<.nal.l to

. ..s..„ss the way in whieh n.artial law in Natl Iwas beu.g app u-d, an,] th,- innninent and grave .iangers
H. nanve subjeet.s of the ( Vown invoIve<l in it.s udn.inist ra-

'"• ilK- g.st ot th.s brilliant ami ...mbative .lofenee is
.at by an unfortunate ..on.atc.na.ion of eireun.sfanees
he Governor fade,!, wi.lx.ut any fault being in.pnted toum, o make km.wn the full situation as to the n.eans

so that the telegram of .Mareh 28 arrived when it had been
' Tlii.s wa.s clearly absunj.

wmmmm
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78 IMPERIAL UNITY AND THK DOMINIONS

as.snmo(l l)y Lonl Klgin Umt flif Irouhli' was subsifling.lhat

the information of 1 he propost-d execution carnf as a great

surprise, that tiio telegram of suspension and inquiry was
absolutely essential in order that the Secretary of State

should be able to justify his position, that the resignation

of the Natal (Jovernment had a flavour of precipitaney.

but that it had not influenced in any way the decision of

the Imp.'rial (Jovenunent. which would have been the same
had the Ooverimient not resigned, once it had the recpiisite

information. He made further a strong point by insisting

that had the persons executed been foreigners the Imperial

Government would have been the persons to wh(mi tlie

f(»reign (Jovernment would liave turned for ledress, and he
also laid stress >m the importance of the meting out of

even-handed justice to the native sidijects of the Crown.
Colonel Seely reinforced Mr. Churchills arguments by in-

sist. .ig on the error of trying tiie men by nuirtial law in

view of the defects of any military tribunal fnrni the point

of view of appreciation of legal points. The Opposition was
feebly represented : Mr. Long was impressed with the gravity

of the question at issue and muih relieved by tJie explanation
given, though he raided the question whether it was proposed
to treat the great self-governing Dominions it '.he same
fashion as Natal. Sir Gilbert Parker insisted that every
Colony had a perfect right to manage her own affairs, as she

bought proper
; and laid stress on the fact that theCommon-

wealtli of Australia has telegraphed to exj)ress objection

lo interference with the action of a self-governing Cohmy.
It is clear that the comparisons of the case of the great

seri-governing I.'ominions with that of Natal were hardly
seriously meant as font ribut ions to the discu.ssion. and
allowance must be nade for the natural bitterness of feeling

of the Of)positi()n in view of the recent defeat of the party
at the general election, which had been greatly cont rib.it ed
to by the policy of the late (Jovcrmnent as (o Chinese labour.

The sufKcient answer to that aigument is that the self-

governing Dominions like Canada do not rcijuire the aid

of British tro(»ps to kec^, them from grave risk in the event

i| I
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of amiUvcrising. and fha( the accept aiicomid indcocl carnesf
solKitatK.ii of impciial aid is iidt consistent with full s<"|f-

govornnuM.t when that aid is n.'cded for the preservation
of internal order. N..r again can it Ik- s.ipp„sed that
a Ministry conscious of its true position and duty \v(mid
have resigned in the midst of what it declared to be a critical
situation without even arguing the cpiestion at issue with
the Secretary of State

; such hea.lh.ng precipitancy was the
action of an admittedly weak (Joveriunent seekiiig public
applause in view of an approaching parlianientarv struggle,
and ha<l the Imperial Covernment been as little aware -f
i<s duty as the (Jovernment of xXatal it could have met the
situation by the withdrawal from rieterniaritzburg of the
battalion, ard the grant of leave of absence to the (Jovernor,
leaving Natal to emerge as it l)est could from its ditHculiiesi
^v^th the immediate result of a collapse on the part of th('
Ministry. Fortunately, the Imperial (iovernment was not
Hi the slightest degree likely to take any such step, and so
the Government of Natal c.uld take its dramatic e.xit with
safety. Nor on the main question was there the slightest
justifioation of the trial of the natives by martial Imv ; the
Governor urged them not to adopt this course, and no
unprejudiced judge can deny that he was in the right.
Had the Imperial Government in the special .ircumstances
of th(^ case insisted on the (Jovernor withdrawing the
proclamation of martial law, a serious issue might have
arisen between the Colonial (Jovernment and the Imperial
(Jovernment, but the action of the Imperial (Jovernm-nt
amounted merely t(. a suspension of an execution pending
turther information, and the resignation took place without
even an attempt to argue the matter.

It is right, however, to admit that the Secretary of State'.-
telegram was in one matter defective

; it conveyed to the
Governor an instruction to susjHiid tlu- execu'tions, and
this instruction was contrary to constitutional usage.' After

' This may sccin a small point, l.iil it apprars to !«• valid: a-nainly it

«ui,M have 1hh.„ imiH.ssil.l,. for any olhcial of i-vih ri.'.KC to draft such
ii telegram.

11
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all (lie (Governor was jutinj,' as Jio had oxprossly stated on
tlie iinaniinous a(Jvice of ministers and he had deolared
that no injiistite was being done ; theHo were speeific

statements, and while the burden of responsibility on the
Imperial (Jovernnu nt in view of the employment of Im^xrial
fortes de facto to keep tlie rebellion in cheek was a heavy
one, there was no ground on March 28 ff)r the Secretary of

State to do more than to send an invitation to ministers,

through the (Jovernor, to suspend the execution until he
was supplied with such further informatitm as might be
necessary to place the Imperial Covernn)ent in a secure
position from tlie j)oint of view of lis responsibility to
Parliament and the country at large, in which a good deal
of feeling had been excited and in wliich sympathy for the
natives was strong. Had such a telegram been sent, or had
the Secretary of State taken the still simpler plan of tele-

graphing in rej)ly that he had learned with <oncem of the
necessity to execute the natives <m trial by a court-martial,

but that if the Governor were assured of their guilt he mu^t
accept his assurance, it would have been wholly impossible
to criticize the action of the Government in any wav. But
by adopting the form of words cited above, whuii gave an
instruction to a Governor to override a decision of ministers

in which he had concurred, instead of preferring a lequcsf.

the Secretary of State was guilty of an error of judgement,
which a more expert (Jovemor than Sir Henry McCallum
would have perhaps been ai)ic to make good. It iiiust be
remembered in fairness to Lord Elgin and tn Mi. Churchill

that both were wholly without familiarity with the c(mven-
tioiis of correspondence with self-governing Dominions, and
that their decision had to be taken in a very brief space and
without the full advantage of consultation with their per-

manent officials.

Such as it is the incicient stands by itself, and tiie cir

cumstances attending it are too peculiar to allow it to rank
as a precedent of any value for any purpose. The conclusion
has. however, been drawn by authorities who might have
been expected to be better uifomied tfiat the Natal tUM-
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has established ti.e n.'e that a J)on.in.o„ (;overn,ne..t i„

rsLfr^'
""' ''' ""^^•"'^' <^'>vern.n.nt has :;r s,gn ,„ crcuinstances which nmke a certai,. that the

e iKi an> h,gKal gr.nmd „„r any .t.mnt of practice Theohtary example winch can actually be cUcd i!:. as , a" boe^seen .„, genen.. an.l , o,k crneH si„.p,y ^,,h ,„ ..,,,^...-;,a Governor to act independently of minis,,,. i„ an execu i C
refused the request ot the Ministry of M... Ballance to addwelve men,bers to the fpp.. House

; the Governor l"
what
T"

I"'?"":
*'"" '''" ''"^'•'^' Govenunent but on

chara e /T"' u " "'^'"^--"^^ "^ ^'^ independentcnara. er of the I ppe, House of Parliament. The ^iosern

u XT: r'^^
^^-^-^/--'^-^ <•• '.i.^ .I'ty they couldnut take that as a ground for refusing i)i,„ their assistance

ttled M ,he.r tavour by the .Se< retary of Mate '

In J.«>7
j- next year after the Natal n.c.den;, the (iovernm . f-wtoundand found their legislation overridden by aI'npenal Order in Council „.,,,c under an Act of Si') bu.ven the very extrcn.c nnia.. of th.s acti,,,. did not j.

2n::7T:r "';'"• '''"^"^- ^" '""«"" '"- ^^^^-

« ovtrnment over their stoppage of ,he pnn.ent of the

thecove, ot martial law, proclaimed without anv iu-..iHcationndagamst the opinion of the Governor and the S r^l
'>> ^^^te; .Natal had agreed not to interfere .ui> Z,

.

lary, save with the consent of the Secretary of State atime when Zululand „a. hande.l over to'he coldly toM'Ho n, and the Imperial Government insistcl 0,1 th, ir•"'"»<''- to pay it
.
The Natal Government yielded a^d n td

IhU

I'lirl. I'm,., H,( , \[tH, ls<j;j i.
' Ibid., Cd. .ITflrj.

I
I ^



t

4

V

f

ll,

! i

S2 IMPERIAL UNITY AND THE DOMINIONS

arrnngeinentH to assist the Chief in preparing his defence.*

The Pariianieiit of Xe*\ Zealand in l!»in passed a drastic

Shipping Bill intended to penaUze vessels which employed

orientals in their crew ; the passing of the Bill was asserted

in Parliament to be essential, but when the Imperial (Jovern-

ment c( uld not give its assent, the New Zealand (Joveiiiment,

despite the unanimity nf feeling iii the Dominion, took no

steps to resign. In I'.KUi the Parliament of the ( onnnon-

wealth passed a Bill to give a preference to British goods

conv.'vi'd in ships manned only by white labour and being

British : llic Imperial (Joverninent was unable to agree to

the Bill. |)arlly on treaty groundH, but still more because

they (ould imt jk it pt a preference which was given in

a manner to differentia I c against British subjects of Indian

origin." Nevertlifk -. Mr. Deakin. least likely of men to

in,juic-<e in any c(»urse not constitutional, remained in

office. In the midsl of the very lively discussions between

tlic Imperial (iovernment and the Canadian (Jovernment on

copyrighc from JHSit ti. jHiM. though the tiinpcr of Canada

ran high, resignation was never hinted at ;

' nor from 1907

to I!H;5 did the Commonwealth ever threaten resignation,

despite the somewhat unbending attitude of the Imperial

(Joveinment regarding the treatment of merchant shi[)ping.

It vvoul<l be easy to [)rolong the list of cases, but it is needles^

to do .-o ; it is certain that no (Jovernment has ever resigned

l)ecause of disagrecnu'iit with the Impeiial (Jiivernment on

any other >nbje( t than martial law executions in Natiil

Nor is it difiiciilt to see the reason why this is so. The

(Joviinmi (il (if the Cnited Kingdom could regard with

etpia/Hiiiity the resignation of a ]>ominion (iovi riuiieni

.

eiiii if nn other (Jov(Minient would *ake its place; it i>

nol lespDiivibie Inr (he carrying on of the (Jovernment, and

all in' ojneuietxc lo (he (iovcriior eoiild be avoided by the

simple process fif giving him leiive of abseiKC. It is ludicrou.-

to suppose that the Dominion would remain withou(

' Pari. Pail., ( ((. .'ISSS. 390g. tfHII. 4104. VMH.

Ibid.. ( il. 3523. '•> Jliid.. < 7781, 7783.

* Ibid., ( d. iiH-.i. AHM. 38'JI, ja.w.
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...inisters and tf.ut its political life woul.l .ml because therea. a d..sagree„.e„t between the (Jovennnen, an,! theIn.pe al (lovennnent. T.v only means of brin.in. abo ,j^rea ly^nous state of affairs .o„,d be for th.^D^n;;:::

for the tI .
''.'7/ "'^^'»»»''»^tl^- the position (liHi.wItor the In penal Govennnent was the sin.ple fact fha. th-.npena Government, having troops in !,,. („,.,„ ,,'iHaving large and in.portant interests throughout Sou

AfrH.a,,.<.uld not view wHh e.p.animity disorder in sJ^TThe question ,s of imj.ortanrr because it illustrates thenegatn-es.de of responsible govennnent
; while tha go -er"

tiLtion lor tlie 3linisifr\- if <,i *i , . .

.

'""»'^">- It «'it tlie same time nvolves theconsequence that the Ministry must be gui.led by reason andmoderation, and must be prepare! to consider ho rig^t.!

Its share of concession ,n order to reconcile conflictimr
nterests, for the conflict of interest from tinVe o time"?quite inevitable in any group of communities.
To the rule of action cm ministerial advice it has beenoften suggested that an exce,>tion exists in cases wl ere le

'"d not bj local act
; i„ these cases i, is maintained theovcrnor acts with the authority of an Imperial officer andot as a

( olonial officer at all. This propositioi. will noowevor, stand consideration. In ,1. fi.s/ place the no s!
;'1H3 of acting effectiv.-ly without the advL of nl s'eis
- obviously ininimal, and in the second place the on ^-.nd principle mus, be that for action L a 00.^;;^^
iJitic niu>( be a minister re^nniwiM,.

•II r .

" '" '^' Ji>j)onsii)ie. ^\ or on examination-II any <.f the statutes be found to be such as to ren r s "hrc^onal action at all desirable. Thus certain powe"::,^guon to (.overnors by the Acts for the p ote.tion ol-r.gn.es in the Pacific when being recruited for work n•^-yensland or elsewhere in the Pacific
; an attennt o|-m that the Governor <.f X.w Zealand shod 7 oi^lu. own .iLcrCion was very properly rebuked by the

F 2
"

'
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( iitv-j'trior who pointed out that ht- coulcl n(»t act in the manner
laid down exc'.pt liy the aid of his ministers, on whose advice
lie would act. Other rases arc the dwties of Clovernors
under tin. Extradition and Fugitive Offender Acts, under
the Mercliant .Shi|)i)ing Act, under the Territorial Waters
Juris<U(tion Act, and minor Acts ; in each of them it will be
seen on analysih that it i^; presupposed tliat the Governor
acts with the full aid of a colonial administration, which is

as inudi as to say that he acts on the advice of his ministers.

1-

; a*



CIIAITKH V

THE DISSUIXTION OK PARLIAMKXT \NI) tMK
DISMISSAL OF MINISTKHS

1. Ths DissoLrrioN ok I'aiu.iamknt

In the cases hidu-rto discsse.! the apparent ..xe,.pti„„s

a Ivico rest on two grounds, eit.u-r the fact that in somecases action on such advice n.ay expose the (Governor tohe nsk of breaking the law, which it is his .,,., to upheld,"or that he has In.perial interests to eonsi.K-r a„,l Innn-rial
instructions to carry out.^ In u-ither of th.se eases\r
here seem to he on examination any fundamental reason
or breakmg the rule of respunsil.lc governn.ent, and the.ovcrnor m.ght wc-ll he freed from legal liahilitv an.i thusnot put HI the position of having to ,lefy the law.'an.i might

also well he instructe.i to act al.ays on minist.-rial aclvLThe only apparent exce,,tions to this rule which woul.i
eonyert h.m into a viceroy proper woul.l he cases in which
joint Imperial and Dominion respon>il,ilitv was involved
as when British and Dominion troops \ver,> operating
togeUier in a Dominion, or when the .p.estion of the grant
of Imperial honours was concerin-d.
But the question of the meaning of acting on nmnst.'rial

responsibility brings us to a most imi.o.tant and . haracter-
istic difference between the constitutional practice of the
I ".ted Kingdom an,i that of the self-governing Dominion.
a difference which is often hardly n-alizc.l through f.e
vagueness of the term ministerial responsibility. In the
I nited Kingdom it means in the first place that"a minister
"uist take responsibility for every a. t of th.. ( Vown ; tha' as
ti.e

( rown can commit no wrong, if the ( Vown acts ufticially.
' Above. cl>,-,|,. ii. ^ AUv... .!,,.,, .V.
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its nt'tioii imist Ik- coimtfisinintl cir otlicrwiM- lulojjted by
niinistciial uutliority. In the hccoiuI \Atui- it nuaiis that

the ministfr is ivspuiisihh' to ParlianH-nt. 'riicsc two
coiisidnatioiis arc «'iion>rh t<» cstaMisli a parlianuntary

form of j!;oviTimit'nt as opposed to const it lit ions sueli as

the eonstitiitions of the (iernian Empire and of IViissia,

where llie acts of the Sovereijjii are covered by ministerial

responsibility, but the minister is not responsible to any
power except the Sovereign. But in parliamentary govern-
ment as |)ra(tiscd in the rnited Kingdom there must be
added the fiirthir rule that the King can only act on the
advice of a minister who is actually holding ofhce, and that

without siK !i advice he cannot iict. This further point

(litTerentiites the constitutional practice of the Tnited
Kingdom from that of coiintrits like Italy and (Jreeee,

where the King can constitutionally refuse to accept the

advice of ministers provided he can find other ministers,

or. more strictly, persons ready to become ministers and to

accept rcs|>onsibility for the action of the Sovereign.

It is true that this doctrine is not always aece|»ted as jjart

of the received constitutional law of the country. Is it to

V)e contended that the Sovereign would have no power to

dismiss a Ministry which, having forfeited the favour of the

country, clung to office with the aid of a parliamentary
majority which had notoriously ceased to be in harmony
with the electorate, or. still worse, without a iiarliamentary

majority at all ? Wonhl it not l)e the (hity of the King to

(hcline to accept the advice of such ministers and to give
the people the free right to exercise their choice of ;v nt w
Ministry through the action of their rei)resentativ( s in

Parliament V The answer to both these ([iiestions is, how
ever, less diHidilt than might be ex|)ected. The es.scntial

basis of the Hriti.sh constitution as it stands at present,

is the clo.se corrcspondenee beluccn the electorate and
Parliament, which ensures that at the outset of .i I'arlianient

the Ministry of the day sliall in great ineasere :.u)i)fu!iy

e,\j)ress the will of the majority of the electorate. The
comparatively short duration of I'arhanu-m fiiinimizes the
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possibility (.f tli«- (lisccid iKtvvtrn I'ailiamciK ali.l the
('lectorato Ixeoniiiij^ snioiis, while, it must hi- niii<Mil>iT»-<l.
as the mcmhns c.f I'arliaiiuiit arc siihjcct to the same
induetices as the electorate, aixi also to the pressure ..f their
const it iiciuics. a clear change of fc<liii^r amoiifi the electors
reveals itself amoM^ the memlurs of I'arliatiient. Of this
there eai- he no more striking' example than the resij,'iiation

of Mr. Halfonr's (Jovernment in I'm.-, when in po.sscssion
n( minally of a decisive parliamentary majoiily. which,
however, through the change of feeling in the country, owing
to the rise of new issues which were not |)rc-cnl to the
minds of the electors of the I'arliamcnt. hud c.a.s. ,1 to he
really effective for constructional work. Kven in such
a case as this the balance of advantage lies in the strict

application of the constitutional rule: any action of the
Sovereign would dave introduced yet a new factor into the
situation as it existed in l!M»r) and have obscured the issues.

Moreover, it is, an<l must always be, n matter nf the most
grave diHiculty to ih-cide whether the peoj)li. really approve
or not the exi.sting (Jovernment. and it is not dt.^iralde that
the Crown should be involved in action wiiich must rest on
do»d)tful calculation, and which in anyca.se at once submits
the penson of the Soven-ign to the bitterness of political

discussion. In the second ease the argument in favour of
the inaction of the Crown is overwiielming : tiiere is no real
|>o.ssibility of any Covcrnment defying Parliament f r any
considerable ieugth of time : they cannot l»ut me«'t Parlia-

ment every few months, and a distinct defeat in Parliament
must be retrieved by an even more distinct vote ,;f con-
lidcnce, or resignation must follow.

In view of these considerations the statements that from
lime to time are made, that the Sovereign has a discretion
to dismiss ministers' and to dissolve Parliament, cannot be
taken lOO seriously. It was. of i'our.s(\ very freely suggested
during the .stiuggle over the i'arliament Ad that the King
>liouhl dc'line to accept t!u advic- of he Tlinistry to give
an undertaking that he would permit the use of his p(*wer

• Sw, p. g., .Sir C. Dilkc. Joitriml ijlioijiil SocMij i,f Arts. Ivi. .•!!(.
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to create peeiM with a view in m-( nrinji i|„ imssag* of the
Hill thnniKh the I'j,)mt IIuim'. Hut, while those who
preNsed this Mew were frequently iii(ii«reii in their iitcst
against the pdwerl-Hsness of the Crown if it coui.i ,iot act
as they wihhed. tiny ignored tlif fact i iiat had the frown
actetl on their advice tin- inevitahle r. mHI would liave been
that the |)oliti«al stiife would have el inged from an attack
on llu privilege^ oi tlie aristocracy to an attack on the
monarchy, and tlic j)ositiou of !!.• Sovereign would hav--
heen gravely affected. It is easy to argue that a King
«ho must accept the a.|\,..' of 1,,- miinsters serves no
useful purpose, hut the argument is a> wrong i .t is simpie.
and aims at the very e.xistenci' of the Hritisli monarchy.
The wry fact that in the ' «ng run the Sovriei;;n udl act on
th'- advice of ministers places the Crown in a position of
great intluence and cffcrt when it si-cks to e.xereise a moder-
ating lontrol over the action of the (Jovcrnment. 'I'he

di.scu-,ions between the Prime Minister and the King d<

not assume the <litlicult ai,d hostile foi m (.f a dispute
between equal authorities, but take the form of a di8( ussion
hi ^vhich il is the dear duty of fix- Prime Minister and of the
Cabinet of which he is the lu ad to nnikc every elTort to
meet the views of the Sovereign, and to make it clear that
the action which they are taking is the deliberate will of
the tnajority of Parliament and of the electorate. Such
a jM.sitioti in the long run has fir more ethct in moderating
political action than any effort made by one party to play
the Crown as a pawn in their efforts to meet the tactics of
the other, however unfair tjuy may deem these tactics to be.
These theoretical arguments may be applied to the

specific ca.se of a di.s.sohition of Parliament. It has recently
been contended' that the jmwer to require dissolution
is one which rests constitutionally with the Knig even
against the (h-si-v' of his mini.^ters. Put in its mo.st favour-
able form flic argument runs that no .self-respecting Executive
confident in the supj)o,( of the country would ever withhold

' S,.P thf <li.sousi„n !.v Mr. .(.uiim ( ..Ulwell aiul Mr. S'- ,f( M.iiXcill, 7'm„ -.

Sc|.t. 2-2. -24. L'!t: (),l. I. lOI.'..
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its vnim-ut U> an appeal f.. Ih<- v\v,i„mtv if (|,Nl,r,| l.y iUr

j?uovHnc(. if It w.fv . arricl mit without it^ (..n.s,.„t If t|„-
rv lilt ..f tlu. (.i.ctici, w.n-fhat the iww I'ailiain.nt ntnin.,!
a new Kxr.nt.v,.. it vum.I.I I,.- proof that thr .Ministry had
no riKht to a.t as th. (lovmim.nt

: if on thr oth.r'han.l
the l-arlmnH-nt support,.,! ih.. Kx.ri.tiv... it u,n.l,| hav,-
little to ,,.,„p|ain „f ; j, „,,„,,| ,,„,,. ,,.„„ji,„.,| j„ „jji,.^.

.^

would l>(. arnn.l with a fr-.h n.an.laf fron. th,. ..Ictorat,.
and I'arlmni.tit would havr (iv,- wars to run.
Thf fatal ..l,j,.eti..n tu this vi,« arises in th.- cas,- of an

txocutiv.. whi.l, for son.e r.-ason i> not prepared to ,|is-
solve in dffore,..,- to the royal wishrs. The (Jovernn.enI inHMO did .o .iissolve. hut su.h a result may not ahvays !„•
possible: the (Joyrnnu-nt may have yery ur^.-nt work
t'» do. It may think that th.. appalling ..'ost ,lireet an.J
mdirect of a K,n.'ral el.

. tjnn is unjustiliaM,.. or it ^ f.,!lowers
.1. I'arliam.-nt nmy .h-ehn,. t.. aKi.r t.. a .lisM.lution possibly
at :.n early pen.xl after a previous dissolution, in that
i-vent the Kin^ can.a.t .lissolv,. I'arliam.nt with,.ul tht-ir
.onHent, an.l tht-y still remain in otli.e. Tl... necessary st,-r.s
h.r a dissolution of I'arlianu-nt r...,uin. nnnist. rial anti,..rilv
and therefore a .Sovreign uho was .Ut.rmine.l t.) .Iissolve
'arlmm«-nt against ministerial a.h iee must dismiss the
Ministry and appoint another Ixfore a .li.ssolufion is possible
Xou for sueh a .iismis.sal of minist.-is fh...-.- is ab.M,lntelv

MO f.arallel sine. th.. .ighttrnth ..entury. when in 17^4 th'e
King dismissed the e,)ali(i..n Ministry of Kox ui.i Lor,l
North. The nft-qnoted ta.se of th.' anion of William IV
nth ngani to th.- M..|b,,un. Ministry is mainally ad.iuee.i
to imnv that that Ministry was d.smis.s. d an.l that r.,- ,,o.sl
^"Cfo the full n-sp,.nsibiiity for the .lismissal was a,,,.pt,.d
'•y .Sir R. Peel, uhi.h if true wouM sh..w that nnnist.rial
i.-sponsibihty n.MN b.- ,.x,.reise.i ,j- p,,sl fncto. P.ut the
|...bl.cation .,f th.. .M,.|bourne pap.rs has shown .,... e an.l
t.a all that tla- ...vampl,. „f dismissal is n.m-exist.-nt with
Ins ehaia.teristie ea.sy nature Loni .M,.lb„uin.. wrot.. to the
•ving saying that the latter might wish to , ;ange the

11
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Ministry, having rcfrard to the losses of persomul it had
sustaiiu'd, and if is as dear as jjossihlc that this letter was
an intimation of consent to ehatifje and. if th<' King desired
that ehango. of resignation l)y tlie Ministry of the day.*
Nor is it any more possible to find examples of dissolutions
foreed on governments by the ( row n since the establishment
of responsible government. It is not to l)e supposed for

a moment that the ( 'rown aeeei)ts all the advice of ministers :

the Crown, as we know from the letters of Queen Victoria
as well as from less authentic sources, frequently makes
objections, especially in personal questions such as appoint-
ments, and ministers withdraw the })eccant proposals.'^

Hut that is not the point : either the ministers of their own
free will, on consideration of the circumstances, decide
that a sj)ecial point is not worth insisting upon in face of
the known wishes of the Crown, or in the alternative they
persist in their advice, in which case it is invariably followed.
Now in the self-gov rning Dominions and States the

I)Osition is in marked degree different from the jjosition in

the United Kingdom, and in two diverse ways. In the
first i)lace the (Jovernor of the Dominion or State does not
share in anything like the same degree as the King the
knowledge of the policy of the Government. It is notorious,
and is exemplified very well by Queen Victoria's letters and
the disj)ute which ended in the decision to afford knowledge
of affairs to the late King, that the Crown is kept in the
closest touch with all questions of foreign policy

; doubtless
the decision and the direction of that policy rest with the
Secretary of State for Fo'cign Affairs, the Prime Minister,
and the Cabinet, but the Crown is not merely informed of
everything at once, but all decisions are. if possible, com-
municated to the Crown before dispatch or immediately
after dispatch. The close attention of the Crown to foreign
affairs is balanced by its attention to all important colonial

' 800 Sir \V. Anson, I.nw and Cn.'itom of thf Constiliitiuii, II. i, iin xxxi
38, :}!».

- e.g. the case of Mr. H. Labouehcres ])roi)osed appointment to minis-
teria! rank.

U -'
!
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any Hnporta.U sfp i„ ^Unnvstu- aflairs is ,hJ, ,0,1 „pon ...commnnu-nto .t to the Sovm.ign for his i,.for,«atioM an.l
...ns.,lna.,o„. There is „o n.att.T on wl.i.-h the Cn.wn is

noten,tie,ltoaskfo,-inf.,rmationifitis
..„ .p,.ntan...>,.s|y

offem
,
no matter on whi.h it n.ay not ^-n.ler a.lvn.. whi.hnn.t l.e recem..l .^^

always he <;iven efTcct to.

The same iei iti.,,, shonl.l in t lu-ory exist Let wee., ministersand he Governor of a Don.inion or State, 1,„, i, ,v„„l,i be
"11^> to pretend that as a rule it ,i.,es s.. exist. In s..me
senses the Govenmr is un.l.M.hte.ily l,r..„fr,,t into very elose
eontact w.th the man, /ement .,f pul.lie affairs. Ft"is the
J.mctKe for innumeral.Je small matters to he dispo.se.l „fby or,ler of the Governor in Council, an.l i„ the Australian
States. Ne-v Zealand. Xewf.,undland. and the Con.mon-
vvealth of Australia the (Jovernor ..ormallv meets his
nmusters or some- of the,n i>i Council onee a week to si«n
he many doeun.ents whieh nu.st h<. approved in Coundl
In this respeet there is elo.se resemhianee to the procedure
of maku.g Orders i„ Council in the Cnited Kingdom hut
there is no .omparison hetween the limited m.mher of
matters .so dealt with in the Tnited Kingdom and thenumber of questions thus treated in the Dominions The
report of Sir George Murray ,m the management of public
busmess ,n the Dominion of Canada,' in which, however
the Governor-General does not actually attend the Council
nieeting.s, but merely signs the paj.crs submitted, .shows the
overwhelming number of docun.ents which pass through
the Council, as a result of the determination of Sir John
Macdonald and subsequent Prime Ministers to endc-avour
to keep control on the action of their fellow ministers
.•sF.ecuUly i„ the matter of appointn.ents and contracts'
il.e multiplicity and triviality of the questions dealt withxnder the normal Council meeting purely formal, and
apart from these meetings the relations of a (Governor with
ministers are often men-ly ceremonial and social. There

' Dated \ov. :V*. 1<J|2.

'f: h
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I ' i:

H not m many cas.s wvo^nh.d any g.-nc-ral duty cf infomiinu
ho Gov.nmr of flu- affairs c,f the Dominion, and hv is Mt
o jndge ihv polic.y of his (;ov(.rnm..nt from the press
Of eourse to this rn|.. there are many exceptions- at all
I.eno(ls of respons.l.le gover.iment an a hie (;ov,-rnor with
a sympathetic personality has l„.en al.le to win the .onfi.lenee
of Ins mnnsters a,.,i to reec-ive full informati(,n of their
polieies, l,„t when all is sai.l and done these eases are
exeepticms, and th.- perfect eonfidenee which should exist
between ministers a.id Governor is not often found Norwhen .t exists .s it always uncritiei/.e.l

: the great skill in
•seeur.ng confidence of minisfc-rs and in establishing withthem really eonlial relations shown i.y Sir (Jerald Stricklandm h.s administration of the (iovernments of Tasmani-;W esern Australia, ami New South \^ales was made a subject
ot attack by the oj-ponents of the appointment of State
Governors fron, outside Australia, and it was alleged that
he exercised too decisive a cont.ol over his cabinets, prob-aWy the most effective eomplimc-nt payable to the (Jovinor
whose services were also the occasion of a more formal 'ormo praise on the opening in Sydney of the Conference of
State lre,r:er.s in 1915. Othc-r cases of marked success in
establishing close relations with ministers are of course notunknown

: Lord GreyV indiscretions did not prevent hisattainmg i-eally a considerable place in the regard of the
anadian Government, and Lord Gladstone's administra-

tion as first Governor-General of the Tnion was marked byvery close relations with the Government of General BothaBut instances to the contrary are no. rare : it was shown'
conclusively ,n the Victorian Parliament that Sir Thomas
Bent, at the end of 1908. obtained a dissolution from SirThomas

( armichael under deliberate and grave misrepre-
sentations of fact as to the possession by the Treasury ofadequate hnances in order to carry on the l,usines.s of'theState during the period of the general election, and in theQueensland crisis of November 1907 a serious factor inthe disagreement between Lord Chelmsford and the Prc-mierwas the lack of complete confidence towards the former

!l5L'r 'i*'.
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(»4 niPKRIAL UNITY AND THE DOMINFONS
(Jovernors is dclilH-ratdv vuuuUd „,,on. An anmsi,,..
mstancc. of tlus ..ccurml in Ikvnnhw l!.i;{ in tlu- State ofKtona

'1 1„. (Jovcrnincnt majority, wliicJi was over large
was unruly, and in a .livision on a I .listril.ution Hill i},.'Wrnnient sutfcrecl .hfeat ii, tlie L.gislativ Assen.l.ly
)y tlurty-one votes to twenty-nine on the <|uestion whetl.eV
ho nun.her.. of that l.ody sh,.uM not he raised from sixty-five
o M yenty. Jn intent to l,rii.« his followers into better order
the Premier. Mr. Watt, nsigned office, and advised the
(.overnoi- to sen.l for the leader of the Lahour Party Mr
Wnishe. Th,s gentleman acce,,ted tne duty of foVming
a M,n.,stry, with the result that the malcontents of the
Government side, seeing that they had no chance of being
asked to form a Government and oust Mr. Watt, came into
.sul.nnssion. Accordingly, after the new ministers had been
swor.. ,n on December », thus forn.ing the first Ubour
AUnistry ever known in Victoria, they were at once defeated
on the motion for the adjournment of the House, and
a week later, when the ministers we,e absent from Parlia-
inen seeking re-election as required by the Victorian
constitution which in this matter is old fashioned, they were
defeated on a direct motion of want of con idence, movedby Mr Watt, by forty votes to thirteen. They then applied
for a dissolution, which the Lieutenant-Governor promptly
declined, so that Mr. Watt, who had been able confidently
to reckon the failure of hi« opponents to obtain a dissolution,
was able to return to power and to reconstitute as he
desired his Ministry. The manoeuvre, indeed, was precisely
similar to that of Sir Elliott Lewis in 1909, in Tasmania,
when he found that one of his followers, Mr. Ewing was
anxious to supersede him in office. H. res'-rned, and theGovmior sent for the leader of the Labour Opposition, not
for Mr Lwing. The gentleman sent for, Mr. Earle, asked
tor but was reiused a dissolution of Parliament, and Sir E
Ix>wis vvas enabled to reassume office with the assurance
that he had disposed for the time being of the disloyalty of
Mr. Ewing.

' Pari. Pap., Cd. 7507, p. 62.

i I
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•" g vmg the dissolution to Sir E. Morris, but an interesting
I.OSI .on would have arisen had Sir Robert Bond lad fgood sense to allow one of Sir E. Morris's supporters to beected Speaker since then he could have dieted him inthe House and further confused the issues
The princii,le of discretion as regards dissolving Parliiment apphes of course to evez-y Executive action of hJ(^overnor as the head of the Executive. There is n^ IJZpnvdege of the Governor as regards dissolution and ^e!

refuse his assent to other actions of his ministers resultsmerely from the obvious fact that he can onlv refu eTo a
.
he can H„d other ministers to carry on the Govemmen

f the ministers whose advice he refuses to accept r" i^n
<'ffice as a result of that refusal. Normally a Minis ry is oo

an find other ministers. He cannot leave his post withoutmperial permission, and if he tried to disregard the adWcc
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<.f mii.isf..rs uillwM.t Lmmk al.lr („ li„.i ufhors. 1„. woul.l I,,-

<..n.|Mllf.l t.- i..k ll,,.,,, to r.tn.n t.. nfli,.,. at .nu,l, prrsonal
»".nnl,ati..n. ImH. il u (Juvmunoi.t asks f..r a dissoluti..,,
>u- ln,,.nlln., ,t i> „„( m.,.,i.c. and (!,(. (Jovcin...- has a real
choic- „f n.i.iist.Ts which ho can exercise. Xeverthehss
•.(casM.ns ,„a.v aris.- wher.. the (invern.)!- can refnse some-
thing other than a .ii,so|„(i„„, an.l one of these arose inXew South Wales in .Inly litll. The I'r.n.ier was then
on absence in th.^ Tniled KinK.h.ni. ai.<l two of the lal.onr
?)artythen m power revolted at a decision of the (iovcrn.
nieiit on the lands question and resigned their seats in order
to let their constituents have the o,,,,ortunit v of ex..ressin..
then- Views on the issue. The r.sult was "to deprive the
Government of their parliamentary majoritv. so that they
could not carry a motion for the adjournment of the \s,sembl'v
over the ,,eriod ne,.,..s.sary for the holding of new election's
to hll the vacant seats. The leader of th<. (Jovernment then
approached the Lieutenant-Governor, wh.. was acting in
Lord Chelmsford's absenci- in England, and asked for
prorogation of Parliament over tJie i.iterval. This would
in effect have been to use the prerogative to eflfeet «l.at the
government had been unable to do in the normal wav and
the Lieutenant-Governor declined to act as desired, and
asked the leader of the Opposition if he could form a Ministry
Ihe latter, liowever, was only j)repared to trv if he could
be given a j)romise of a dissolution of i>arliament if he asked
for one after his appointment as Premier, and, when the
Lieutenant-Governor declined to ])romise this, he declined
to make the attempt to form a Ministry, with the result
tnat the Lieutenant-Governor asked the Labour Ministry
to remam in office and accorded them the prorogation
asked for.^

*

A further result from the discretion thus allowed to
a Governor is the fact that he can impose conditions on the
grant of a dissolution of I'arliament, such as that the
arhament shall be called together at the earliest po.ssible

date or that supply must be obtained before the dissolution
1 Pari. Pajj., Cd. 6091, p. C'J.
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Mrotigly wiiiiU'il. Thus, wluri Sir T. (JiliMHi ( aniiicliacl

nfiiMtl t(i micpt lh«- view that Sir T. Mcnt -hoiild ii<it he

givfii a (iissohitioii in l!i(iN, hv was Ititti riy criticized liccuuw

of failure to .safc>;iiar<l the rights of thi- electorate who were
com|)elle(l to vott' at the ( liiistniaH .^<aN(iti.' \\ hen, a^jaiii.

Sir Harry Harron refused a dissolution to Mr. KarU- in

ltH)i) in 'I'asiiiania. he was accused of hein^ under sinister

intluetiees.- The action of Lord ( helnisford in the (Queens-

land ease resulted in his censure l>y the local Parliament,

and only tin- fact that the I'reniier was aliout to chanjie his

policy prol»al)ly led to the leavinn "f tl"' matter without

a formal demand for his .>ccall. The (Jovernor Lieneral of

the Comnionweulth has thric*- refused dissolutions of Parlia-

ment and in no case without a t'ood deal of criticism.'

lndeed.it is obvious tha' if a discretion exists, the (Jovernor

will he criticize', and no real miiining attaches to the

I)hrase that respon.sihility is accepted Ity the new (iovern-

ment which taki-s oHice, for it is open to I'arliame'it to

censure a (iovc rnor, while in the I'nited Kiiij^dom the Kings
conduct cannot he drawn into question in debate.

Moreover, the practice of allowing u discretion inevitably

leatls to placing (iovernors in false positions, as was shown
in l!H4 by the ease of Ta.smania. 'I'lie position of politics

in that State is rendered difficult liy the fact that tlie Lower
Hou.se is very small, containing but thirty members, and
that these are elected by j)roportional voting in five six-

meinher constituencies. The result is that with parties

nearly etpially divided between Labour and Liberal no
tJovernmeiit has a very secure position. In MHi Sir Elliott

Lewis, the then I'runier, resigned, as with parties at sixteen

Liberals to fourteen Labour he could only carry on with
full suj)port from his ])arty, and that could not l)e assured

at least under his Icader.shij). Mr. Solomon, who succeeded
him, managed to cany on matters through the session of

' Mt'll)()Uino .4(Jf. Dec. 7, l',;(IS; Anji(.s, iJir. 7, 111(18, ami su' .sequent

is.siies.

• Hobiirt Mtrcury. Sept. tS}. li)ll.

^ Turner, Australian Com/iwnu-<allh, jij). 8"J, KM), ilil, 217 21.
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I"l-'. UmuKh j„.s, at «h.. ...wl „f ,1,.. ,....„.,. ...H- of |.„ ,.a.,v

"ovHh. ..n,n...n..i l.v MHiu..inK ,h.. S,„.ak.. nf .,... As...;,
;;;;;;'''''';:'"'•'•••''•' •^--U"inK.an.l.a.,lu.,n,l.,K.n.|..,;,

V II. tl.. LalM.u. l.a,.,.v. tlu- ,m„,h.s,| Iu ..j..,., th.- Mnusi.v

'";f;
•'"";'• •'"• -'«.• ..r .... .......1.1..,..,. ,.,.. .,•;

' <•>" t...| .„ „v.M« ,..„. a L,l.,.,.a| .n pla... .,f an In.!.-
.'""•'"\ ''''"•'"'•

'" "" t'««nmin»; of |...|4, ho^.v.,- ,|„.
"..•vtul.l.. .|..f.,u o....„n..,l. an.l .Mr. Solomon ask.-l' Ih,-

•
...vemor to an..,nl hi,,, a .lissolut.on of ParliaMu,.,. I,

^^-^
^i'^'^ry -in-,yu iU. iiu.,.nu,,- U, ^,.ut o,- .W tl,.

"M-H'st at h,.s p|,.as,„v: tl.nv was .U-arlv a ,.os.il.ilit y ofan alt..,.nativ. Mini..,,, an., h. I.a.l tlu. onl,s of .,;;.,:'
«itl. Iu. f..,.l,n« ,„at in ..tl,,.,. ..as.. |„. uonl.l In- .•,,tain to
>f.ve d.ssat..sfa,-tion. H. „.., at a.l unnaturaiiv fonn..,| ,|.,
..|..n...n hat th. ,.ant of a .ii.s..olution t,> Mr. Solomon would
.... Ik- iU^dy to nsnit in any dear n.ajo.ity. and he tluTc-fore
Mfu.s,.d fh.. d>s.so|„t,on. whemipon of .ouns- M,. Solomon
.-.gru.,

. J ... (.ov,.,no,- th.n on .Vp.il , ,.,y,,,,, y^, ^.,.^^,^.

<*'^ '•"'ItT of the. Opposition th. post of iVonm.r on the
.l.stuKt agm-n>,.nt that as \'rvt,uvv h. would in,nu.,liat,.|v
adviso the dissolution of I'a.lianu.nt. that the- n,.wlv Hc-.ted
larlmnu-nt should I,, sumniom-d hcfo,-. the on.rof May
an. that^intlK...v..,,tofth. Ve <.f .Xttonu.y-(;.n...al n';
H-".g hlk.,1 l.y a duly cp „, lawy.r i„ p,,,.,!,., the
.ovornor nu.st n.sc.rvo the ri,d.t to obtain le.al advice

^^l'<n he eons.deM.l ,t ne,.,.,ssary fn,„, othe, sources These-n. jfons we,.e .accepted l.y Mr. Ea,le an,l also hy the other"H n hers o h>s Mnustry. hut on recnsideration Mr. Ka.le
an, his colleagues can.e to the conclusion that it would be
preferable to carry <„, with t: ...xisti.ig Parliament . andthey proceeded to execute a complete- volfe-fao. (M April 7Mr. tarle addressed a nienioranchun ^ to the Governor iuwinch he rccallcl the fact that he had on April A demurred

' J''<rl. Pap., Cd. 68«:., ,,,.. ,,,, 112. . />„,, /'„;., CJ. v.50(J

-J
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• «> t)\v jii.sf two .,,„.li(i..ll^ inijM.x.l. uimI >ti|l«.| tlu't hf
r. .1,1 man. I,..

I
ij,.- •.mlMn,. .• ,.( a Muijuii.v of ||„. M..um- „I

AMHi-rnhlv an<l lia.l i-iv.r. an assuraiKc tl'iat »»• ...iil,| ,„itv
..II H... (Jnv.-rnin.iit. On tl..-N.. ia.».. |,. ,•.>,,.•. ituH'v
Mil.niift..,! (I) that til.- .-xaction ..f tli.- |,l,.,lu.. t.. a.lvi>"<
u .hsHolntiun of the H.ai... of A.m-m.I.Iv ua^ ...ntiaiv
U> th.- priiM iplr. aii.l wrll..HtHl.li..|u.,| pia.tiVr r..«..latiiiK
th.- .Mialnct ..f parliaMMiilarv >i..v.rniiiciit . and (J) Hmt th.-
«ir.nmMtan...s of ihr .as,, w.-iv not .s„,|, as t,. justify tlu-
(J<.vom..r in f.minK » .liss.,|,ition on his Miini>t<Ts' To
niforr,. tho .allying out of the pl.-.l^,. wonl.l Uv to ra.is,.
Mr. Karif t<. t».n.l.T a.lvi.r wl.i. I, J,,. ,li,| „of ,,,nsi,I,.r i„ t|„.
in(.'n.Ht of th.- Stat.-, an,! it „as not rinl.t to ,|,.,„an,| a dis-
M.l.it.on uImi. th.T.- was ava.lahl,. a party in Pailianu-nt
whi.h c.ul.l ,any on jioy.-niincnt . au.l wl...n th.-r.' wus no
gmit issn.-al Mak.- hrtwc-n tl... panics i„ ili.. .•.aintry. In his
r«-ply ..f April M the Coyt-rn..! |M>int<.(| out that he' had not
«n any way pr.-.sscl .Mr. Karl.- to take- atVuv. that h.- had laid
d..wn .Icarly thi- .•o.i.litions Mhi.h Mr. Kark- had acrpi.-d
an.l that his motiy,- i„ laying <l..wn fh.sr ..on.litions was
M.iiF)iy in onh-r to scun- the best adyanlago of the Stutf
by taking su.h a.f ion as proinis,-,! the Ix-st chan.c ..f a stahU-
administration.

binding fh.- (;oyc'riior not inclined u> consider their
<hange of yii.y, as hin.ling him t.. chang.' h policy the
Cvernment app,.a!e<l to the House ..f Assembly, fn>m w"hi.h
they obtaine.!, Sir Klliott I^c-wis dissenting, the passing of
an address i„ which they yery resp<rtfullv ex,)ressed their
oi.in. .n that the action of th.- (Joyerno,' in imposing on
nun.sters as a condition of their appointment an undertakin.'
to agree to a dissolution of J'arliament, whether the H.misc
appn.yed the policy of mini .s or not. was contrarv to
the well-estabhshed u.s.,ge o. responsible goyen.ment 'an.l
was undesirable, and requested the submissi.,n of ti,.-
address, together witli copies of correspon.lence on th.-
snbje' f between the Coyenior and the I'remier. to the King
This step was duly taken, and in the meantime the Coyernor
permitted his ministers t,. carry on their functi.ms.

i-f^'i'mFzii.
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102 IMPERIAL rxITY AND THE DOMINIONS

their services without clairiiing ii personal responsihilitv
whieh docs not iitta<h to iiini.

I have carefully examined in this connexion the action
of the Lieutenant -(U)vernor of Nova Scotia in 1800. to wiiichmy attention has heen drawn as atTording a possible parallel
to your action, fn that case Lord Mulgrave had rejected the
advice of his ministers that a dissolution should take place
on the ground that it was improper thus to interfere with
the procedure provided by law for testing the validitv of
elections of certain members of the Assembly. Before c"om-
missioning Mr. Young as Premier in succession to Mr John-
stone. Lord Mulgrave recpiired from Mr. Young an assurance
that each case ot allegcfl disqualification should be inquired
into with as little delay as possible. This assurance was
duly given by Mr. ^ oiiiig before he was entrusted with the
duty of forming a (^vernment. \'iewed in the light of
what had hai)pe..cd previously. Lord Mulgrave 's action
^ras in effect merely a reminder to Mr. Young that in taking
office he wouhl assume responsibility for the decision that
the law must take its course. The case thus presents no
analogy to that under discussion.

At the same time, while I consider that vou should not
have imposed terms on Mr. Earle. I recogniV.e that he was
entirely at liberty to decline the diitv of forming a Govern-
ment unless he was left with complete discretion as to the
advice to be tendered to you. Instead of doing so. he decided
to take office, and thus must be held to have accepted for
the time being full responsihilitv for vour action. He re-
mained fully responsible until tlie Ministry determined to
advise in the contrary sense, when the policv of dissolution
ceased to be authorized by ministerial advie(>, but became
a matter of your personal opinion, that is to sav. no constitu-
tional means existed of giving effect to it without another
change of views on the part of ministers or another change
of Ministry. °

The dispatch dealt with a very difficult position caused
by a breach of faith by a minister of the Crown and by
a mistake on the part of the Governor, and this fact explains,
no doubt, the obvious difficulties which its terms raise, and
its apparent inconsistencies. To say that the Governor
cannot perform any act as head of the Executive Govern-
ment except on the advice of ministers is wholly incon-
sistent with the admission that he may refuse a dissf.hition
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OovonK.rs em>r i„ this reasoning booo.os ;.^^,o J

-u.d certainly not have nndorstoodthe ^i^^^a<-t.on given by the Secretary of State
: he be onae Ia goneratK.n which felt perfectly entitled to treat ^- Jolonml Prem.er. in sn.all colonies, and he sinTplv a

'^
he reported he did

: declined a dissolution and n ad

.00 I care, as h s report shows, to have carried ont It isa blunder to think that the f„ll doctrine of re Lsiblegovernment was realized fifty years ago : it is a Z ^

^ *:^.;t^^ ;:;.^^""", ^-> ^"^ -^-^^^ -^ ^h/c^::^
o the ifcL r-'T'"' '" ^"^*'^>' '''^ «^^'°" ^vas dueo the lack of lustorual sense : many things have been•lone .n the early days of responsible governmen wh ch

I:
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.annof now bo d.,,,,.. The argunu-nt in ,l.o Sec-retarv ofStates dispatch would have left Mr. Young the option ojl..oard,ng h.s pledge imnu^diately on his aifpointn/^ theIa>. th.ng uh... Lord Mulgrave would havi peJ ed'

f om the fals,. doetnne whieh permits a discretion to a

a.h..e from „H„,s,ers. or disreganling tlu-ir advice andseek,ng .. ,os, farfo for ratification. Th.se vovages "fxpIorat,o„ .nto ,he unkn<.w„ are a mistake: thc:^!;Don,m,on s,.Ucs„,e„ wo„,d only realise it, inconsist^t wi,tulesponsduhty. and are signs of h.ck of politic-al stren^ hNo. a.<. , here want„,g s.gns that th,- future may see withoutanv fonnal change son,e tendency towards the acloptijto more self-reliant and independent mode of p Tc d /
'

This conch,s,on ,s ba.ed on the striking action of h^'Governor-General of the Commonwealth in H.H in grant nghe request o his nunisters for a double dissolution of h!two Houses of the Parlianu.nt of the Commonwealth
The envumstances of the request were exceptional Atthe general election of Mav 31 I'tn'the r IT a, •

of Afr v: \ . , • '
tie Labour Muustrvof Mr. iMsher appealed to the country not merely to returnhem o power, but also to give a verdict on sfx Bil s orhe alteration of the ("onstitution of the Comn'onwe ,th

bv H ;
;" --"'--V-th that Constitution, had been pa! ed

to b r^'T ''' ^''''''^"""^ '^"^' were therefore requiredto be submitted to the electorate The six Rilk In u
with matters affecting trade and ooni^^^r: %!d f.tt
h d't uT' 'r""^ ^ ''"^ ^^"- «f judicial i^:
S^l ^in'^n '": ''"^'''^^ ""' '""^h Commonweal"legislation on these topics, and had made it dear that theommonM-ealth Parliament had no power to regu a e le

rTi n / ^^as therefore propo.sed by the first of the

ade „d commerce generally and not merely that betweenthe Stat s and with other countries. The second Bill ^o
P"rl. P.p.. Cd. 7,^,7. pp. 09, CO. ^ B.-Iow. Part II, chap , §

'mmjFr.
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posed to cojifor (

dealing
"1 the Cornni,
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"luoalth

or foreign, in place of theexi ,

'

1 ^""V"""^^'^^'^''- '^'«»^
;o foreign corporations and fin I'^;;"""''^"''

—^-"ted
formed within the linuN of tT '''''"«''•''>"''"

'''"-^

-'" regard to them was I, « .^""""r""*''-
«-' ^-"

a"^ it was not open to »he
' ''""^'^' '" ''•^»'»t,

"-^•oof <.oncl„<.;in^L //nrr;"-'*''''
'^> -^-'ate .hei

The third p..op...^ laJ ;,:;^ ^ 'r,;;r'T^.^^'-"--f ommr.nwoalth of n|o„n' ,

'^ "" 'onfernng ,.„ the

"'»'onsofen,p,ovnuS n ,C;i'' ^''''""" ^ ^^* '""-
strikes and lo.k-onts th Zt ^"' ''''"''•^ "'"' ^"''''''.vees,

-^1 the prevention ot:ZT'^:' '"""^^'•''»' '--
very linuted power of legis a^

'

,

'"^'""^;:^- ^"P^'-sedin. the
^on for the prevention and e

'""•''"»'*"" «"^' arhitra-

oxtending heyond ti,e In i

;,'"""* '' "'''"''"''' ''*^''-'^-

J^i" extended this .ZlZJr '"" ''^"" ''''"' ^'-'''

-neiliation and ar\.i.rt^Lt ;;!!""""'''!'* '" '>-' -"'
'"^nt of .iisputes in relation ,. ,

P'"^'^'^"^'""' «•"! s.-ftlo-

"f a «tate. The fifth B g v "if
' '"'"^ ^'" ^''•' -'-^s

regards trnsts. eon.binatIf '"'''" '" '"^'^''-^^^ «-
to the production. n,a^^:^;;"' '"""?'-"- - relation

•^"Pply of services; while the iv Irn^"''^'''"
"^ ^""^'^- •" the

if both Houses in^hesl e
• :'"^'""'-'"'-'i"'nent,

•'-'ared that the ind^s Hrr"" ^^^f^'-'"^^" '""JoMtie;
f-tnring, or s„pp,vin. an- Idfi T"'*

"' ^'"'•"'"- "-"-

f
a .nonopolv^^t; n.^L'^rft^;;—-^ the subject

hnsuiess or industry uncler, he ccntU/tTT"''
on of the

-d acquiring for that purpose on stt'
'"""—^''h

"^ed .„ connexion with the ndltrv T
"' '"'' '''''^'"'y

"•a« not to apply in the en « .
' ^'''^J'ower, however,

'-^'-ted b/Ilie Go '
,C:t",;?'rf^^^^ "^ '^"^""'-

a"thority constituted bv a ^
'^''^" "^ ^J' ^ public

to State feeling were made int.
'^""''a^'-V. concessions

hy excluding from the .
'^'' "^ ^^^ ^''''t two Bills

legislation and municipal or Staff
^ "'""'"nu-ealth

.^^IF^^I
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brought forward in 191 1 ami then rojoctcd hy tiic cloctorato :

on that ofcasion also the proposals were presented as two
Ijills only, a fa^t which was held by sf>nie aiitlutrities to

have militated a);;ainsf their aeeeptanee.

The result on this oeeasion was. ns in Htll. the rejeetion

of all six Bills ; but wh<'reas on that occasion the Oovernment
were left in power, as the proposals were not brought forward
together with an election, in 1913 the (Jovernnient stiffered

defeat by one vote, 3H to 37. in the Lower House, though
in the Senate they carried eleven out of the eighteen seat.s

contested, and were in possession of the other eighteen

which they had swept at the election of 1910. the tenure of

office of senators being six years. The (Jovernment accord-

ingly resigned office, being succeeded by Mr. .Joseph Cook's

Ministry.

The j)osition of Mr. Cook was unenviable in the extreme,

as he had in the Lower Hou.«ie only the Speaker's easting

vote to relj- upon, and in the I'pper Housi' was in a minority

of twenty-two votes, a fact made the more seriou- by the

excellent organization of the Labour Party. The only mode
of action available was therefore to proceed with a view
to bringing into effect s. 57 of the Commonwealth
Constitution, which authorizes the Governor-General, if the

Hou.se of Representatives should twice pass a iill in the

same or subsequent se.=*sions, three months intervening, and
if the Senate should on both occasions reject it or amend
it in such a way that the Lower House would not agree, to

dissolve both Houses of Parliament ; thereafter, if the Lower
House should a;,ain pass the Bill and the Upper again reject

or alter it, the Bill could be submitted to a joint session of

the two Houses, and. if approved by an absolute majority of

the members, be presented for the loyal assent. If a double

dissolution could be obtained, then there was a chance of

getting rid of the dead weight of the opposition of th'>

Senate. Accordingly the Government introduced two Bills

into the Lower Hou.se when Parliament met, the one of

which was intended to restore the postal vote at elections

for the Commonwealth which had been repealed in the

mm^^ jc^^'^^m^^
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session of ISHI. and the other wa> lo Mcurc that no pr,.f,.,-

eiice or discriniination should l,c made for or a^'ainsf any
person in relation to any enii)l(.ynient l.y the Coninionwcalth
or by any dopartmrnt or authority thereof, on account of
his nieml)ership or non-nienihers'hip of any political or
industrial association. The first of these measures was
intended to remedy what was Relieved to he a hardship
on women desiring to vote, and the second was a protest
againf t the i)reference gi%-en by executive action in co.uiexion
with Commonwealth enij)loyment to labourers belonging to
trade unions. Neither could l)e said to »)e a measure of first-
class importance, and the purpo.se of the latter, as far as
practical effect was concerned, was given l)v reversing the
former executive authority, but both were 'cho.sen as brief
points on which to base graver i.ssues of principl(>. The Bills
were pressed on, and. though for a time the Senate declined
to consider them, after they had by the u>^v of the closure
been forced through the Lower House, on the gnnuid that
the (Jovernment had declined to treat seriously in that
House two motions of want of confidence in the CiJvernment
and the Speaker re.'ipectiv' ;y moved by the Opjwsition,
they finally proceeded with the consideration of both
measures, rejecting the Bill to i)rohibit preference to trade
unionists, and so altering the other Bill that the Lower
House would not accept their amendments. In the following
session of Parliament in Ai)ril I!U4 the Government brought
the two JJills again forward, and promised a programme
which would have upset a good many of their predecessors'
actions, including in particular the arrangement by which
the Commonwealth bank competed with the States"' savings
l)anks. Great difficulty was experienced in pressing forward
the Bills, but eventually the Bill forbidding preference to
unionists was carried through the Lower Hou.so, to be
rejected on fir,st reading by the Senate, and the necessary
position for asking the Governor-CJeneral for a double
dissolution was created. This a})plication was duly made,
and on June r> the consent of the Governor-General to a
double dissolution was announced.
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The ,.(.ws of the Gov'c>rnor-(i,.nerHl s consc.t wa. received

With much surprise. The late Atiorney-f;,.„oral of the
Labour Government, Mr. Hughes, made puhlic on June !i
a statement in which he exj.rcssly declared that the grant of
double (Ji.ssf.hition was unconstitutional. Uv hiid stress on
the fact that the Constitution gave the States equal repre-
scntat.on in the Senate. an<l thus in.licatcd that th.- Senate
was u.ten.led to be a real power in the ( 'onst itution, and that
It should not be rerluced to a forn.alitv. S.-ction r,7 of the
<onstitution could not be appJi.-d to any Bill whatever
Without reducing the Senate to a nullity and destroving its
co-ord.nate h.gislative power. If it were right to di.s.solve
the Senate for the sake of the Preference Prohibition Bill
.t would be allowable to di.ssolve it for the sake of anv
measure, however trivial. Even, however, assuming that
dissolution was constitutional in such a case, still this was
not a case where it was e.xpe.lient to use the jjower The
Governor-General of the Commonwealth hat! thrice • been
a.sked to dissolve Parliamc-nt and had never before con-
sented, bu- had instead invited some other statesman to
form a Government, which had been successfully carried out
It had become an axiom of responsible government in
Australia that the possibilities of the Parliament must be
exhausted before a dissolution should be given The
first consideration of the Govcrncr-General should be the
carrying on of the business of the country, and the regular
practice was to send for the leader of a strong party in the
House of Representatives and to ask him to form a Ministry
Ihere was absolutely no reason to sui,,)ose that the Govern-
ment could sec::re a majority in both Houses The figures
of the la.st clcct.or were fatal to .such a prcsu,nption

; and
If a double di.s,solution would not give the Government
a working majority, there was absolutely no justification
lor the dis.solution. The only po.s.sible justification for .such
a dissolution must be that the Bill in question on which
a deadlock had arisen was one which the Governmint had

A?.;-l!fi?R«-^-a
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;-"• -;>•"« on without a di.s.,luti..„ But\^uJrT'turn would Imv, hvvu only that of fl.. t u
"'""

ti"- the... seonu.d „o ,v«son o , ,^h t^.! "T;:''''
'"' ''::

'• ry a ..al majority in that Hou Th' In.nUvT T'
'

Without edification the stru^Ldes of a V.v '
"""

a majority of hut one an7ui h a
'V
"""""'"* ^'^''

I'DPer House Th "'"' """ority in the

-•lajorily in the I „u-,.r P / f ' ^'^'' ^ '•'«'

f^ecure as that of its iiv..i i

^»"> wa^ not so

I uspo<s,ble government, deeiding to refuse th..^li-olut,on ar.i ,0 ask the Labour Party t,, form ."Hut. That witl all fl t
" *'"^^ f*» loim a Govern-

' Vf. Round Table, 1914, pp. 550-2.

m ':



U f «4

110 FMI>ERr.\L rxITV AND THK DO.MIXFONS

not iilt(ig(th«T Mi'll nccivcd l.y J.al>(.iir cinlis,' .(.ii.stitutcs

u liiiulniiiik in flic liistoiy i>f icspdi ihic >;(»Vfiriniciit in tin-

Common vvoultli. for thrci- ..f lii.s pmlotcssois Jiad tU-clincd
dissolutions ill caists wIutc a fair claim for a dissolution had
iindouhtcdiy Iti-iii madf, and Labour (Jovciiimcnts liad
twic*' Ik'cii the sufrcrtrs hy tlif refusal.

Ri'tovfriiiK from tlif shock of surj)iisc- at the decision of
the (Jovcrnor-tJciu'ial, the Senate- on June IH- presented
an ad<lress ashing for the j.uhlication (,f the coninninications
befwc-c-n His Excellency and his advisers lelatinj; to the-

siniullancoi-.s dissolution of both Houses of I'arliament,
a re(|uest which was declined on ministerial advice by tlic

(iovernor-CJc-ncral. On June J!) much more important
action was taken. In the preceding session of IKl.'i and in

the juesent ^c-ssion tlie .Senate had formally pas.sed once morc>
th(> six Bills ivgaidiiig the alteration of the ( onstitutioii
which had lieen rejected at the election of May 'M, 1!»13.

and they now passed an address to the Governor-CJeneral
praying that in accordance with s. 128 of the Con.stitu-
tirm he would be pleased to submit to the electors on the
day to be fixed for the taking of a i>oll for tlic- election of
members of the Hou.se of Representatives to the next
Tarliament the six jiroposed laws f<»r the amendment of
the Constitution which had been paused within the statutory
interval by the Senate and not passed by the House cit

Representatives. The section of the Constitution referred
to provides in the case of a proposed law for the amendment
of the Constitution being twice passed with an interval nt

three months in the same or subsequent sessions by eitht i

House and rejected by the other, that the Governor-General
may .submit the propose;! law to the electors in each Stat,
(jualified to vote for the election of members of the Hous<
of Representatives. Now the wording of the Act is clearl>
permissory, and does not impose any obligation on the
Governor-General so to submit the law, but it is perfectly
clear that it gives him a discretion to do so. The questioii

» .See C'onmionwealtli Dtbatt.i, 1914, (.].. J'JTl seq., 22')! .seq.

- Ibid., j)j). 2^57-61.
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Gov..rmm.,.(. if ...igh, ,.,.,,. |„,,, v^js.. f,„. .i., Cook ..,
adviM,. f 1... (i..v,.,n..r-(i.„,.,al to .x.riiM- l,i„ ,,„w,.r. .\t any
raUs th,. fn.t that tl... (;..v.nu„-(;,.,uT«l «,T,.pt,.,| fh,.
ntlvic-uf hi> n.inisfrrsan.l ,|,rlin,..l U, submit (!„• nf.nn.la
t.. tlu- .•k.(f..,«t,.. nui Ik- ...x,,lai,u,l an.l j,.sfifi,.,| ...ily „„ tl,,.
Kroun.l tl.at th,- British principle- .,f rc..sp.,nsil,|.. K,.vonunH.t
'^'"•"M pnvail i„ Australia. Manifostlv it is not op,,, f,.r
an su,r,.ss(,r «ith..nt gray,- injusii,,. f. a.t in fntwr,- in
I..- n.att.r .»f s. I2N sav,. on n,inist,,i«l aclvi,,-. J)o„l,f.

lc•s^ tins was not th,- vi.-w of tlu- fatlwrs of f,.,|,-ration. hut
rfspons.l.l,. goy.,„nu-nt is too strong to 1„. nsist,,! in tl...
long run.

Tl... final history of the ,.pis..i,. is ..urious : war l.rokoon iH.fo,.,. th,. ,.|,.c.tions had actually I,,.,.,, h..|,l. an.l the
I^ilM.ur Party pr,.ss,.,l ,.n,.rKctically that «t,-ps shouhl b.-tak,-n-hy n„.ans of I„,p,,ia| I,.gislati,.n if nvvvH^avy '-to
n-v.y.. th,. I'arlian„.nf th,.., ,l,.fun,.t. This was r,.f«.s,.,| by
tlu. (..,v,.rnn.,.nt.a,.,.ar,ntlyun,l,.r th,. i.l,.a that th,.y couM
."^mir,- a favourabi,. r,sult at th,. ,.|,.,.tio„s i„ vi,.w\.f the
«'bj,.,.l,ons to .listurbinjr a (Joyt-rnnunt in olti,-,- at such
a </-.sis. 'Jh,. yi,.w was as sh..rt-siMhf,.,l as unjr,.n,Tous •

tn- r.ov,.rnnH-nt suffcr,.,| con.ph-t,. an.l not un,|,.,s,.ry,.,|
dif.at ai was n.,,la,.,..i by a Labour .\,lininistration.

2. TlIK DlS.MISSAL OK MiMSTERS
The un,l,.sirability an,| uns,.un,ln,.ss of the existing

cl.Ktnne of the ,,i,scretion of the (Joy..,,,..,, i,. ,„,,,i„^a dissolution ,s borne out by consid,.rations of the alli.-d
qnest.on of the dis.ni.ssal of n.inisters by a (Joyernor
lh..r.. ,s ,,o conceivable reason ut,y in its,.lf it should be
"'...e h.g,t,„,ate for a (Joyernor to n-fuse a dissolution than

lo, ; ';""'f
''• ""•' '''^' ""'•^' '^''^' ^''"""l ^'^ .li.^crinuna-

another. If a Goyornyr refuses a dissolution, he n.„.; a fair

I

This was a ,n,.o, ,„,i,.,
: nuTo .v-eloction Uy a«n.e.,.,.,.t of th.. si„i,„.

I ;rr r,r;'''"'''-
'7"^"^-'»''"^-'-"'"tionpn„.,a,„a,i„

i^'i
)

i.>, |>p. 2UK .Ml. ,s,.,. also Part II. chai.. ,.

i!Ni

':^^;^ri'5^'ji&i:2y?ifli^issisi^^ -m
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n>iv(iiati(iii. \'iMi lire tuiliiy <ii>vi'i'iM>i' (iciicral ot Caniida.
UIkI lr-.|M( till hy all < la-'i- , tolMiiiriiW \uu \\\\\ l»r tlir

Ik'iuI <>t (III- Ijlxial I'aitv, ami will Ih- iIiiiimiik ciI I)V tli*'

< 'uiix I \atlv(> Ini lia\iiiy Mt'latcd cvcin |iriii< i|ilr of coii

htitntioiial j»«>v«Titni<iit . II ll<i .Maj<>»y wiild tn-iiioriow

iitnlirtiikc « liat yiMi have (iniu- >lif mi^lit lu-c liir Ihioiif.
'

' W'fll. «|ial do y<Mi uflvJM' iiif tixlu '.'
' a«kt'<l Lord Diillcriii.

'

I <lr>ir<' to rt'( i»iniri<iiil that yon vn\>\v tlu' Coloniul Otlict-,

iiriil a>k wliuf it I liiiiU> ol ymir u<tii>ii.'

'I'lic foiill ot lliaf iiilfivirw was that Sir .lolm waMirniiscd
ftofii ' is Ixd at 2 (»'( lock ill tlit- iiioriiiiig. uiid iiolilicd that

l^ird Dull) rill had itcidli'd lii> dt'<'i>ioii.

("niioiisly ciioiijjh Sir Cliailif* 'ru|i|«i' hiiiiM-lf uas to miITi r

ill sonitwhat thi- miiiic way as had Ihcii the propoM-d fate

of his pr»<l<cKH()r. hi iHiMt. whtii the nsult of the 'hHtioiis

sinned to prove that his Ministry \va> deflated, f^ord

Aherdei'ii insisted on exereisiiiji his own iliscretioii as to tlie

aecept iiee of ministerial advice : thus his proposals for the

appointment of sinatois were rejected, many of his reeom-

meiKlations of appointment of ollieials were not aoeepte(|,

and Lord Alieidcen (hclined to appidve tlie granting'

of a <-oiitiaet for a steainsliip service to the Allan line.'

In point of fael tli" new (loveinmeiit would no doiiht

have <a>icelled any of these appointments which it eoiiid

caiKcl. as it did many others, and ret rihiitioii fell on the

Li'iera! J'arly in l!i|J. when the iiuoming (iovernmeiil

eaim Med many of their apjiointments. both important
— as, f<ir example, the nieml)ors of the Waterways Com
mission md nnin<portant. Canada has also l)eeii the

sceiu' of K pea ted dismissals of ministers l)y provincial

Lieutenant (Jivernors. and, though both Mr. Letellier in

(;Juehee and Mr. Mcliines in British Coiumhia were (lis

ir.issed for tlieir exercise of this right, their fate has not

deterred <.;''ers fri n following with more good fortune tin

same course,- It Wii action of this kind by the Lieutenant

-

Covrnor of British 'ojumbia, in IJHi.'}, whi.h terminated

the political chaos o|' that State, I'lu' began tiie regime d
stable government, and in l!tl5 the Lieutenant-CJovernci

' lliiiillirliiiiis iif Sixlii Yiiirx, J4,'i,

* Hmjionniblt dunntiittiil, i. i-u iii.

W^Mp
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1,0 niPKKTAL UNITY AND THE DO^HNIONS

safc-tv ..f the Sinlr. I.,.t in all non.ml .as.s tl,...i' <an he

! •s;,Lli..n f...- tl.i. a..tio... Tin,.. uUI ..nn. .ts own

,„,llnnH.tifn.....ssaryf.nanyinM..,K.r.o...inH^

of this view. In 11... N..wfonn<llan.l cns.s <.f Id.KS. tlu

Lv >o ..xpn.ssly n.f,.ain.<l f.on. .'"t'i-^ -»• l'---

o„ hi. minis.TsvlM.nlK-founa that th.y ha.l no 1 a ha-

„ an n.ajoritv. an.l .h^'linccl f. a.l on th.- ....,uest ot

:' •..sitiiKti.a,h...lH.uhl.all..nthc.^lin.st^yt..^

.,,H,i. it ha.l n.. I'arlmnu.ntary n.a.,.r.ty. a .at ho anu .-

;
"

,..,st sin...- th. ()i>,,ositi..n .-inally ha.l no n.aj.n; >
.

L: itnu- that tlu. loss,.fth..(;..v.M.un..dnK^^^

r.;i^oniun.ti,.n with the- fact llKUt^^^

;;;rap...aU. 1..t..P<op..-;vHhaJMl^

,.ontr..l ..f llu> nia.huH.ry. m.^nt that m

^tlf t.> any ...u.-al a,pn.val of anything lus nun^. >

,Hi.l.t Wish t.. <h.. ,-M.iTss...l cU-ar vu-ws as t.. tho ilut> ..

;, ,; l>a.lianu.nt in .ln.> .our., though m>t i.rcss.ng

;

u.;:.sually.aHynu.tin,,an.ninally...^n.da<hs.^^

tion His c.n.l.u.t thn.ugh.n.t was n.arkr.M >
.x(^ll<<'

Lnu-nt ana hv as caroful an application ..f th. p.nK..pl..

? Ins'ibU- ..ncnnu.nt t.> Newfonn.Uan.l as ,s .on.

U bl ith th.^inMH-HVct .U-vlopnu-nt of that jnuuMpU- n.

;.Han:.ta..yp.a..;i..Mh..... ^>'-'-
-''-^''^t;;-;!;

t',

nstanc.. ..f th. nn.lev..h.pcMl ...n.ht.on of >«7^*'7" ' '

';•.,.,
,,,..,„,,,t ,„.c.„nv(l som. y.-ais aft.Mwards wh.n th

o .;; S,;Halph Wmian.. was ask.l t.> disnuss o,. .

,inist.-rs ..n th. gro.uul that h. aote.l mipiopcrlN n

';"
vavs. an,l in parti.nlar ha.l nnsuscl lus j.os, .o

:;;;nvau:n.t....sts.^
Tlu.(:..vn.no,-.inah.ngc.xanunat...n

/ . /„/„,,« // K //" l-onr>,nr. Sir Kdtmrd Morri^.

1 s.-c ti,rn-<l>"ii'i"i" ''III'"" "'^-

ami -I'y l'."-'.



THE DISMISSAL OF MINISTERS 117

of llic cliiujics l)n)ii<,'lit . was aide to satisfy himself that the

iniiiistfi' liad not forfeited his li^rht to he retained in ofliee,

thouuh he liad acted somewhat niiuixiy. hut eleaily the

position in which tiie (iovernor was thns pl/iced was an ini-

|)ossil»leone. Tiiere was, however, a precedent inXeuf und-

land itself, for an cailici' (iovernor had ilisniissed .Mr. .Morine

from his otlice. without the .Ministry resi;.niin^r ollice.^

All e.\am])le of the more normal jirocedure ma\' i)e fnund

in tlie case of the revcr.M's siitlVred iiy the .Ministry of Sir

.Jose])h Ward at the Xew Zealand eirrtion of llljl. The
result was not ime(piivocal : the <ioveinment secured

nearly half of the seats, hut the decision was left in tl;e

hands of four Lainmr memliers, who were not ahsohitely

certain to vote one way oi' the otiu'r. There was naturallj'

a demand made liy the Opposition that the (iovernor should

intervene at least to (he extenr of compellinii ministers to

face Parliament at an early date, if not to leave oHice.

Lord l>lin^don. however, deemed it liest to allow matters

to taki' their parliamentary course. When I'arliament met

on I'Vhriiary 1."), I!(i2. an attractive |)roj£ramme was placed

hefore the Mouse, which resulted in the defeat of a motion

i)f no confidence hy the castini^ vote of the Speaker. Sir

l.^^'al•d. however, resigned ollice, on the ground that he did

not desire to carry on without a majority, his j)lace heing

taken hy .Air. T. .Mackenzie. Then followed a period from

.March to July, in which I'ariiament was adjourned, and
the Ministry was in ollice without any ri'al mandate, and

again it was suggt'sted (hat the (iovernor should intervi'iie.

This step was. however, not taken, and the matter was more

-iitisfactorily dis|)osed of hy the defeat of tlu' (iovernment

on duly .") in I'ailia'ncnt l>y a majority of eight voti's,

a result which had l)een contiihuted to in no small measure
liy tlie delay in niei'ting I'arliament. Mr. Mackenzii- then

acci'pted the olHce of High ( omuiissioner for (he Dominion

ill London, an ollice in which he has represented (lie (iovcrii-

iiicnt with al>ility and distinction."

' Disnissi'il al Iciiiztli in the (iUiudiaii Hdiisc (if ('(iiiiiiKins oti .Miircli 2!),

I"I2. - /•((/•/. 1'>I2>.,(\1 tiO'.ll. pii. M, fi'J ; list),'!, p. 1 Ifi.
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lis IMPERIAL UNITY AXD THE DOMIXTOXS
It nuist always he nmcmhvrv^] that strong action on

the part of a Governor is more lik-ely to eonfiise an issue
Man not

:
it at onee tends to east in the seah>s the stronj'

te.l:' wlueh ni any eomninnity with parliamentary govern-
ment IS raise.l against an aj.pearanee of arhitrarv anthority
'i>"l thus intervention by a (Jovernor mav inierf.-re wiih
the natural play of politieal forces, an.l ,lo mo,., harm than
good. I he best work of a (Jov.-rnor in these ,ases can he
(lon<. not hy active intervention, hut hv the use of his influ-
ence m favour of the adoption hy his nnnisters of the tru..
consftufonal course, and in the niajoritv of instances .such
acion ,s prohahly more ..ffective in the long run than any
active use of reserve j.owers which, while doubtless existinjr
should be reserved for the most serious eases of troubleA .overnm(-nt may so<.m weak in su,,pressing a .serious
strike, as was undonbte.lly the case with th.> labour troubles
at .Adclaule in VMO. bu. the idea that the (Jovernor shouldon that account dismiss his ministers was an absurd one
and wouhl hay... if ..arried out, j.laced the (Government in*
the comfortabl.. ju.sition of being able to .livert attention
from then- own shortcomings by an onslaught on vice-regal
interference. ^

It is im]...rtant to note that in or.ler to ado],t in its full
sense the British d.Ktrine of nnnisterial responsibility no
formal change- is really nc-essary. it is true that the royal
instructions to the Govern.,rs of the Au.stralian States.
Xcvvfoun.llan.l. and New Zealan.l expressly provide that
in executmg his official duties t}u> C;.,v;rn.>r is to act
with his Executive f'ouncil. but may diss.-nt from them
If Ju. deems -it. rejmrting in that c^asc- to the Secretary
of State his u.asons. but the practice in the case of tlu.
federations, of the rni..n. and the Canarlian luovinces. wherc-no such instructions are giy..n. is the same as in the cases
where the instructions permit .lissent. The omission of the
provision of the instructions might tlu.ref.,re he ma.le with-
out affecting the actual practice, an.l, on the other hand.
It w.,uld not b,. .lesirable to rej.lace the instruction bya general rule that the (Jovernor must alwaAs act on tin.



THE DISMISSAL (K MINISTERS ,,.,

advice of Minister...
( onstitnti,.n.)|y tl. pn.p... ,.,,,.,,.,s clearly to onnt the „,..,,i..„ i„ „., ins.n.et ...s'o t
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122 IMPERFAL TXITY AXD THE DOMIXroxs
Imperial an.I ,1,,. Dominion (iovenmu-nts

: c.a,.s.s of .lisnul.I.ave .„...„ on the uhol- U:, an.l „.n.l to gn.w f.u • T «e .ton.... of any n-stnunt is nat .naliy, ,.o...t..,.. o,^,., on. .n if..^If to tl,.. pcwn.K sHf-n.s,,..c, of tlu- Don, n.ons an
t .s of nn,,o,.,an<.o to cxann-,,.. in .l.tail lunv far that in ition ,s n...., ssary, an.i |,ow far it .an 1„. ,,.|ax,.cl

I

^
> .it„ .... ,. that ans.n^. f,on, th.. natnr,. of a Donnnion as

o I

"'
.

"""^ '" "'^' J'""^''' "f '"'•'^' l.'Mi>Iat„rc.s

o t M the- aclnussum of an aii.n to nationality n.ust hean a(t of sovere.^m power, and that th.-refore there eowi.l

H
.
«.nnen was not convinein,.. and not only was th,«"<• 'o.'nmt naturalization fn.,.Iy.x,.,.c,s,,,. hnt i"tsyali,li y

f l>^4. and JH,0, which, howeye,. laid it down exprcsssly thu< va d,ty of s,K.h .KU nralization was eonhned to Ihe .Wni uliicJi It was conferred Tlu. \,.* h . '

4.- I ,
Ji'niitii. ijic .\,.*s thus reeoirnze. tlw

.u no a .nherent m the powers of its P^rlian^ent th.

menf «.,f

J^ >ni,. ions. .Nor agaui can a Dominion Parlia-mt authorize the declaration of war or the making of pea,.-

o so^cr..,gnty, and therefore .annot be cxereiso. byDomnnon ,>ar,iament as such, un.,.. its pow.."; cgi L
Um1^2:T' ";;' """' ^""'"'"''""^ "^ *''^' '>'>"^'---

the Lnite.! King.Iom ,n war, and. though it might oiss

^s h^ s f u r'"'"
"''^""^ ••"'""^'^'^ residing within

o ieut nl f" r' '? -y* "' ^ '"''-"-'^ cl,.clareltself toe nu.tial, for such a .h-claration would be to deny that it

ult,a u>e. the Dominion Parliament. Xor again could
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l-^o I.MI'KHIAI. rXITV AXn TMK F)()MIXr()NS

fis|,m..s ,.f a |),„„i„io„, Imt tl„. A.t has n.,nai,K.,| a
•Ica.i l..tt<.r Ml fl... .as.. ..f t|„. |).„niMi..i.s. '|'|,is is ,1,„. f..
ihr hut that l.y s. .-. „1 ,h,. A.t it is ...x,.r..s>lv |.r..vi.i,.,|
lliat uuihiw^ in til.. A.t shall 1..- .-.in^ti ..•.! t..

^'ati..ii .)f th.. tiuhtfiil iniis.li

" he in (Icr.

jiins.ii.tK.ii of her .M
HITS ..! SUC<'..SS.MS. UM.I.T the iii if Mat l.)M>

or

iji'sty. her

afTc.tor li)

|.rvjii.|i.r any jnris,li,ti..n .•.)nfVrrv.| hy A.t of |'a,I
iMcnt. .)!• n.iw hv hi

la-

or in iclati.)ii to

exist iMy in relation t.) fDIfllMl
soll^

Jiavc justly hen il.cinc.l t

iin h.)ar.l such ships, 'j'l

(lips.

use U.>|(l^

l>\' the D.iiiii Ml. IMS .IV.T t

ii'vcr th.' jiuis.liction ..xciclsc.l

<'<picnt their coasts in for.

ni<||.'n lish..|in..n aii.l .)tli

hind

I. (I that the .Ic.ision in the F

vi^ii ships, for it imist h.- i

iiif: .'11 the Doniin
idiicoiiKi case is ill I

Is who
.iiieiii-

H) wi.se

<lllt\ .)f oli.\

a|)pr.)v...| hvth.'.lii.liciaK

n\il siicli (I.Ktiii

ion coiiits. who aiv siihj.'ct .inlv to th
les as iiiav h. fi • nil time t.) tiiii

It

(>imiiitt..Mif the iVivvCoiiiicil.
IS als.) nil

in th.'

e.\ti n.

.1

P">>aiit t.. not., that the A.t exjiC'ssly re.it.
I"'"i.ihl.. that the nizhtfiil jniis.lietion .,f th",. (

n.l
i.)\\n

as always e.xten.le.i. over tlie
"Ijae.nt t.) th.. c,,a.M .,f the rnite.l Kin^r,|
"i.T parts ..f His Maj(.sty"s .1

.)tl

as is ii..c(.ssaiy for t li(. (I(.f.i

.)iii

open sf.as

and of all

oniiiii..iis. t.i such a dista

and the .{..tinii ion of (

le.. and s(.ciiiit V of such d.mi

nc:

ini.ins

stat(.s that it in.

(.iritorial wat(.|

aiis ill r(.fe|.<.tic(. to t h

•"Uaciit to th.. c,,a.st of th.. Cni.,..! Kin..,]
of s.,nie ..th.T part of His .Maj-.-sty's l)...n.|ii,

In- international law to h.. within th.. territ.iiial
of His Majesty. This del

th

niiti.iii is siil}ici..iit t

eases of lan.ilocUed

cases wli(.|(.

sii.li as tlu.

a f..atiire .if (

t|nesti.)ii is.li|T..i.ent. f,,,. t|

.)i-.liiiaiy tlire(.-niile limit .1

a.\s. whici
una

s \i\\v\\ in th." Act

ea such jiart ther.-ot

om or th.. c.)a.-t

"niiiions a- is .leem...l

soverei^Mity

o e.>ver all the

oes n.it apply,

1 are so jir.miiiu.nl
(la and Xewf.mn.lland. In .\ustralia tl

nays Iher.. Iiav
mil ration w hi.h niak(.s tli..m t.riif.uial
liave this eoiitii;iiiat i.in. th

e s(

waters.

hi. tl le cm

mal<<es ii .-h.ar that tliev

or, ulieretl

narr..\\iiess of tlie eiitrai

ie\

lei'

It I las also l)C(.|i hel.i tha

le n.)t jiaits of tlie open ,sea.

I Ml ..ertaiii cases it is 2)ossil.
to iln f„rtli..r an.l fo vi.ilate the strict letter of tl
that legislation of a D

le 2)rovisi.)ii

omiiiion mtist he restricted to 1 en I-
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1.51' I.MF>ERI.\L UNITY AXI) THE DOMlMoxs
lraiisj.o,1at.„M to fho r„i(,.,l KiMu,|,„n uas camel out. but
this intent K.ii has not ivMiltcd in any action.

It is clear tliat unless the power U> ,|cj.uit can l,e ie-rally
t'X.TCise.l it wnul.l l,e impossible lor the self-goven.in'.'
J)..nnnions to caiiy out their j.olicy of the restriction t/
Jinnnuranis, which in many cases is extended to the length
of ex|).'lling persons who have ceaf^cd to he in any .1 .cnse
imniigrants because they have failed within a speeitie.I
I)er.od to make themselves independent of j.nblic relief, even
if this falling into j.overty is the mere result of accid.-nt
and havn.g regar.l to the importance attached bv the
Dominions to this ..ontrol of immigration, it would !.<
necessary to enlarge the powers of the Legislatures if their
n^'ht to deport, as distinguished from exclusion which i^
eonceded as clearly theirs, \veie seriouslv to be «lenied
A further possibility of difliculty in the interpretation of

the powers of Dominions' Legislatures from the point of
view of their extension in area is that arising from the
problem of the loo,.^ of assets of various kinds. There can
of course, be no doubt as to the j.ower of the Imperial
I'arhament to imjio.se such taxation as it thinks tit on am
property whatever. u|, rcver situated, if it can in anv ^va\

bringitslegislationintoeirectiveoperation.but.asaDominioi,
cannot legislate for matters beyond the Dominion, tlir
question ari.ses whether it can lawfullv enact a successioi,
duty to be charged, say, u])on tlu' personal i)ropertv of eveiA
kind of a deceased testator, even if he is domicilVd in tin
province or Dominion, on the ground that the proi)ert\
being personal, is to be deemed to be notionallv i)resent ii,

the province or Dominion. It is clear that tlie Dominio,
or J'rovuicial Legislatures could not impose a tax on real pm
perty iii the I'nited Kingdom in the seii.se that the j)r,.peit
eouhl be fettered by the tax, while .such a j.ower ncrtain'.
to the Parliament of the I'nited Kingdom. In J8<r4 wlui
the Finance Bill for that year was inticluced into th-
Imperial Parliament, attention was at once called to it

terms by the High Commissioner for Canada and tl..

Agents-Ceiieral of the Au.stralian Colonies in London, wh.
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.^pr^tc.Mo hoImp,.naI«;ovc.n,„UM,t that ,1,. Hill if
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'"''-

;;.;;;:::t':r''"\'-'-''--'"""™"^rtinuiKi.s .is well as on financial .'loinuls ' nn,! , i-
.

--Vision t,K. no ...ation in.p;^, :\:r:':'^'r-*^^
on propc-rty in tl,. (•o|o,n-..s I, ,1,,. l. f

', ''""'"

'•<'l"nial L...asla(n,,.s |,,v. f

'>^'' "f l«Tsonal property

taxation on ,IK. pro,
"

*/
^"'"^ ''-I - l-wer to l.vy

'f i'onds an,| ,,H c „ , ., ii / rr"'
^7^^^'"-- ^-'-^""^

!" 1!»0-^ two vr>„.. /
'''" •'•'I'ositcl l.y J.im

-i>.:r,c;:;;':;;':i:;'-;;,^:;;;v';:;,frr"^'"
It Vni- \',...i. .1 .

' "K, .uKi a Dank nalanoe

1
u>j.m

. , ,10 term situation seems to

;

•'^'<'/'"'V. /'-/;-..(•.;«;{ a,„| 7451.
Hmjhi-t V. Miittro. !) t'.L.R. 28it.

* ^. V. Ao^•iV^ [1912J AX'. 21 2?
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l.{4 IMI'KHIAL rXITV AXF) TtlK DOMINIONS
iK'Kivfiia sfro.ig J,„al .sci,>,.. aii.l it j\ um alt.M.tl,,.,- ,.asv
to sec a jMvcis,. line of ,livisi,,ii wImV|, ,.a,. 1.,. ,|r uvn lu^fwcn
the ras.. (,f a Domi.iio,, .., State a.ul a im.viM.r ,„ this rrganl
A fiirtlHT stnkiM- limifatiuM uf tlie |.n.viiHial j,„w..r .,f

l.',mslati..ii ,m the j;n,„,„l „f |,„,,lifv js ,,, 1„, ,,,,,.„ j„ ,,„.
•Ml.Tta a,„l (Jreat WatenNays Pvailuay ease, uliiel, was
<l<'i.l<,l l,y the I'.ivy ''..iiiieil in |.»|;}.i |„ ,.)}\.,.( th.- iss,„.
v.hieh was ,,ns,.Mte., i„ that eas.- was the power of fh«.
IVovmem! L,.jrish.t..,v of AjlHrta to .i.al with ee.tai,,
money o„ , lepo.it at the Royal Hank of Cana.h, at K.l.nonton
Alherta. ni th.. special eirennislanees n, which that nioncv
l.a.l I.ecM <leposite,l th.-rc. It had i.een advance,! I.v paiti.'s
>" l^on.lon „„ the security .,f [...nds „f fju- All.e.ta and
(i.cat Wat.Tways Ifailwav ( ompany. and ,m, the autho.itv

thchea.lomc.nfth.. Hank of Ah,„t .vai it ha.l '.cen lod.Td
'" >l.e Royal Hank ;n a speeial acconn, t,. th.. . vdit of ?!„.
iVov.ncal T.vasn.vr uf AH.erta. ti,- whoh. transaction
faknif; place on the iind<istandii.j: ,.nd.,.di,,| i, \^.^, „f
tl'c l.rovinec that the ,n„ney wonid i,e paid „„f as the
process of constnictin- the railway advanced. The l.onds
of th." comimny w,t.. gnarant...,! by th.- pn.vin.... Scar.elv
I'an the ,-. trncti..n of tlw lin.. l..-nn than th.. Lc^rislatuiv
whH.h vi..w<,l with .iissatisfaction-apparentlv i.atunl--
the aiTan-,.n„.nt in .jnestion. pass.-d an Act h. which it

confiscate,! th.- money to thcciv.lit of il„. province. ,ep,.at<.,l
the fruarant..,.. and ind..nn,ifi,..l th.. railwav ...nipanv
tor all claims l.ronjrht ajrainst it. Jn pnrsMan,.' of this \et
the (Jovenunent .)f .\||„.rta sn,.,! th.. Bank for th.. sum of
SIX nnlhon .lollars. with int..,cst, o„ deposit thcvin, whil..
the Bank .lispnted the va!i,!ity of the Act. The case was
dcci.l..,! in favour of the province hv the courts of Hr'si
instan.-,. and of ai)p..al in the pr.n'inc... the latt..r hol.lin-
that m any event th,. ,.asc must 1... deei.le.l in favour of
thcprovmcesin,-etl„. Legislatur.- had und,>„l.ted power to
deal with the pn.pcrty and ..ivil rij:hts within the provin...
"•I'lor s. U2 iVA) of the. Bnli,h .Vo///, A»,encn Acf, ]S(i7
Ih.. Judicial Committ.... r..vers,.<l the di ision of the courts

' |liti:!| A.c. L's.-i.

MCMt v: 'rr-.
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ow, •111(1 alloucd ih
'l'i'»'"l "' Hm- I{.,val Hank. Tl,

^'"r " •" "'-I yi ,,,:;:';;;,"",""
""'"*»' '' «rii-.i ..,.. ",,:„"",,"

:,
!';' ^•'";"":'' "''"'"» .v.„.,;,,»...„ <„„,,:,'",,„ ';;

::f;:-:r:::t:;:;-:t"„;:::::::-,r-:r::'

;""'yf Monnval. ui,i..|, .as no, ..i,„a,..,| in ML,

.:!;j{:;tzt:;-:r;:;v;:::t::-::;;r;:

»::;::: ::r.;:;\:-;::''-;;-"t'r-^

Tills i, „ v,,.v .,riki„j, j„,|j.,,„,,„ ,,„„| .,
I

;^'g.>^jU.nvc.anfKu-..anypou.MoaiW,
t.u.W..M^

-^t.l.l.ut,ts..nnsn...H,M,thatth...as.,nt^^^
a, as an an l.or.ty for „.,.,,. than it s.c.ns toass,.,1 nan !I- av.l n,hts outside tl. p.,vin.. al,o,e,iu. ea M^^"-'--1 -l--to,,v ,,v a p,.ovin..ial law. though oven so the

' •"' -Villi. Cas. |7t).
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I.«i J.MPERTAi: rXlTV AND TffE DOMTXTOXS

limitation of j)roviiKiai power is a serious one. and it is per-
haps not altoKctii.'r easy to reeoneih- this doetrinr with the
<ioetrine that |)roperty in nioval.h's owned l.y some one out-
side the province can he la.vd on (h^ath i.vthe local Le.ris-
latnre.'

It does not. however, seeni that in this ease, any more
than in the ease of sneeession dnties. the .ludieia'l Com-
mittee is in the sMyht.^st deuree likely to e.xtend to eoloni,.s
proper the I i<;i<| limitation of authority which it has imposed
on the Canadian j)rovinces: if it were to do so. it is clear that
the limitation would have to I,,, removed l.y legislation.

Apart, liowever. from the.-e eases it is doubtful to what
extent it is really desirable ,,r necosary to retain the
limitation a> regards territorial elfect. Cnder that limita-
tion it has been held in the ease „f Mnrho<l v. Allornci-
(Unrrnl jor Xnr Soulh Wcths- that it is not possible for
a Colonial i.r<rislature to punish the crime of bij.'amy. if the
sfcond marriajie takes p|„ce outsich'the colonv. and.* thouf;h
the Canadian law' still makes this offence a crime, and it i,as
U'vn iicted upon, if is doubtless invalid. Xow this limitation
does not apply to Imperial legislaticm. but the lm|)eri,d Act '

v.hich makes it a crime to commit bij^amv wherever the
second marriage takes place makes no provi>i.,n for the trial
of an offender anywhere save in the rnited Kingdom, and
It is not clear that such an offence is one for which j)rocedure
under the Fn,,;,;vr Offnuhr. Art. ISSI. is available, so as to
j)eimit of the sending to Kngland for trial of an ofTemler of
this class living in a coh.ny. The same difhcultv applies to
the much more serious case of murder or manslaiighter com-
mitted by a British subject outside the United Kingdom •

the Imperial Act ' makes the offence {)unishable. but. again
apparently only if the man is found in England, where the
Act can be put in force. Exactly similar difheulties would
arise if the practice of regulating by law the actions (,f persons
abroad were freely resorted to by the Parliament of the

' A'. V. Lnriti. |l!l|2| A.c. 212.

-
I
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J
A.C. (.-,,-,. :i /.,,.,,,/ si„l„l, V, \\m. i: 146, .s :{07

24 ami 2.-) Vi<t. c. pHI, s. .>7. r.
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ST'BORDTXATIOX OF PARLTAMEXTS i:{7

rnitod Ki,.K,1„n, as i, is l.y so,,,,. forviMn powers, whose
'•''...n.al law in largo nioasure atlaehos f., a suhje.l wluTcvor
•o nmy happen to he. Tlu- .lifh-nhy n,if;h. he rem<.ve.l hv

tlu- (onf..Tn.L' of >,K.,.iai powrs of legislation in any snei,
cases on Dnn.inion or State J'arliaments. hut s„eh lin.ite.l
urants of power are not very eonvenient

.

Moreoyer. it nu.st he n-n,en.here,l that in a sense it is
possihle tor any J.oniinion or State Parliament to eya.l,. .he
rostrut.on regarding t,.rritoriaIity hy a.iopting a spcifie
torn, ot leg.slat.on. It is. in,lee,l. not open to these l'a.-|ia-monts ,o ,le.|a.e an aet ,lone on the high seas illegal, hut
H.y ran say that it shall he illegal for any person to ,.nter

"'«;;<'mtonal waters of ,he Dominion or St'ate. haying eom-
••i.tte.l sueh an aet on the high seas. It is true that in a sense
tins IS merely a way of evading the limitation, hut the ...le
|.s we haye ahcady seen is that motiyes .annot he eonsidered
•

the law .s otherwise yalid. and there is no other ground
"•"" •notne on whieh an A.t ean possihiy he ..onsi.Ic-re.l
inyal.d heea,.se it for!,i,ls the entry imo the Dominion or
s.atc- o pe,.sons guihy elsewhe,-e of a crime. The prineij.le
>"<I^;*'<I .as reee.yed the autho.ity of the .ludieial ( V.mmittee
or ,„ the ease of Pnn,>.„lar av,l Oriental Slean, Navigation
o V. Knujston} it was expressly held by the .ludieialCom-

m.ttee that .t was an ofTenee against the Custon.s Aet of the
o.nmo,nvealth for vessels to enter an Australian harbour.
.ay,„g broken the seals plaeed on exeisable goods at her
f.rst port of eall. although the breaking of the seals had taken
P ace at sea. In efTe-t. therefore, the imposition of a tax onthe stores consumed at sea hy ,he passengers. &e.. of the
s earner was held to be yalid, although the direct taxation <,f
t .0 matter .n question was impossible. Haying regard to
t h.s fact

.

,t ,s possible eyen for Dominion Legislat,.res to affect
matters w.thwhieh.strictlyspeaking.they cannot deal: thus
the Legis ature of Xewfoundland ean effeetiyely regulate
as It has done by an Act of 1014. the prosecution of the seal
hshery, though, strictly speaking, it cann<.t deal directly
with some of the points touched upon in its '.-gislation. The

' [1W31 A.C. 471.

» >;. ii
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l.«H IMl'KHi \L (NiTV AX,) THE DOMFXM.XS
IM.w.T is al>., avuilnhl,. i„ th,. ,,,>,• of Um-inu >hi,,s (akinu
j»"< n, f.sluri.'s

: i„ f luir .a.M- f|„- iM.p.Tial I'arlian.n.t aUo
lw.^ no l,.;;,slativ,. p.uv.T nnrl.T iM...n,ati..;,al lau. s<, |,m« as
ll.cy rcmaiM ..m(>„|<. t. nit. .rial utters, la.t in i|„.ir ,,,s,. aUu
th.- nccsMiv ..t usin- 111.- imrlMMMs ,.» il,.. |).„nini,.ns ,„•
.Nat.-s i„al;.-s „ ,,„s>il,|,. t„ ,.„l)j,-.t th.in t.. li..,.,.>inK laws
;'"•' "lli.T .-na,.tM„.Mt>. as i„ ,|„. .,,,. „, , ,„, (j,,,,;;,.^ ,^,.

t^i.'CMslan.l an.l W.-s.,,,, AuMralia. an.l 1 l.n>,. „f Cana.ia
ftii.l Ncwt.iiiiidlad.l.

Inth..s,-,.ir.,Mnsfan.rsi, ,„nM l„- n.uanl,.! a> .xtn-MM-Jv
'';."!'"*"' ^^'"""'' ""•""'"'"" -I- 'l'<-l.T.i.oriallimi.atin„
<.t I).m,miM„ |,.^n>Iati.,„ s.-m-s at.y ns.-tnl ,,„,.,,o,,. |, ,,.,.
lim.ly .•iial.l.-s many .linicilt points „f |au- to l„. ,iiM„s.s(.,|
wifh.Mit any ..l.vi.nis pu|,|i,. a.ivantaK.-

; Hm.s H |,;,s !„,.„
""''"["•'I in llu- Cana.lian Sup,-,.,,,,. („„,, ,„ .,,,,, .,„

Ani.Ti.an lis|,i„g.vc.ss.-| ivum 1 1,.- .-.w.s.-.pu.n.rs ,,t .aplur..
hy a Cana.lian v,-ss,-| ul„,, rai.lin- (li,. Cana.lian fis|„.,i..s
«'•> til.- gr.M.mi thai sh.- uas ,aptn>v.l ontsiil,- f|„- t htoo-mil.-
•"""• ">..! that a Cana.lian v,-ssc-l ,„ul.l n..t c-x.-nis.- ..K-rciv.-
|.(.u.-r h,-y..n.l that limit, a pk-a .lispos,-,! „f l.v llu- ..miiI
ootlu-frr.Min.lt hat the- chM-trin.- ..f hot pnrsnit might pn-p.-rlv
•'< "I>!>I>«'<1 in th.. .as.- .,f Canada as uoll as in t lu- .as.- .".f

a s.,v.n.ign Stato.' It uo„l.l scrm. on tlu- uliol,-. wis,- t.,
enact that th.- ti-rriforial limit ati.)n shall not Ik- applical.k-
t.. F).,mini..n legislation. T„ s.,nu- .x(c-nt tlu- limitati.ms
hav(- „.,-„ alfc-a.lv n-lax.-.l. t.. s.,m.- cxt.-nt the .-..nfc-rring
«'t h,.| a.lmi.ahy jnris.li,.f ion .„, C.,|„„ia| ...airts hy tlu-
(ohnial Courts of Adwimlt,, An. isoo.'- ,,.,„I,-,s l.-ri^jativc-
autlH.nfy less necessary, but lli,- grant of t his pou,"' w.,„M
he pra.-tu-ally .•onvi-ni.-nt. an.l ..jK-n t.. no si.hstantial
clisa(lvantag(-s.

Tlu- third gr,-at limitati..,. .,„ |),.mi„ion L,-gislaf nr.s
tollows i.u-vital.ly fr.,m tlu-ir In-ing L.-gislatnn-s tor .l.-p.-n-

' Th, Shi
I,

• Surlh V. Th, Ku,,/. :!7 (mm. S.C.I'. ;js.-,

- For (TiMiinai j.wisdj.ti,,,! .s,.,. ]> .umI |:{ Vi.t. . <«i •>•{ .,„,| >, vi,

,

.i> and M \ ict. c. 2< ; ol and .",8 \'i(t. c. (io, s.s. 085 7.
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Ah .1.., |,.u...hl,al (h...|nH,„M...| ..,„..„,.., V UMul.l „ut a|.,.K
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l)..imnin„>, ilir Inn.Mr \, i ^^,.„i.l 1... mi|«i-. ,lr.| .,,,..• ii ,~

""'. I'">-'''I'' "" Hm' ..„. haiKJ Inr ll„. hniHMal I'ailiarn.ni
'" »••'». •! iK ,,un a.lin,, in aii.s hiiMJiim ^^a\. a.i.l mi,,,- anv
'M|"nal A,| .x,, „•-.,, I I,, ,.x,,„,| i,. ,|„. |),,„niH,.i.> .,iuM

•'<• tvKanI,.,! a> saii,l a.., I a^ ..v.rri.linu' ;i I ),.,., mn.ii \. i

To rc|M.al tl„. r,,/,./,,,// /.,/,rv i„/,,/,7v .1,7 u.ail,l.tl„.,t.f„r,.
mnvly l.av,. t h,- ,...,,1. ,,t |,.av.i,i: th,. ,.,-.i.i,„, va>in.. a.i.l
«li(h,nlf. „..!,•>> all Ih, ,.|auMs i„ |,„,M.,ial \,|, ..•tcni,,.' I.,
tlu- l),mMm„M-~ u,.,,. „,„.a|...l. ,.,tl„. |).„.,ini,m I'aihaxu".!.
wm- pvcii th.- |„.u,-r t,, „.|„,,| th,-,,,. Kv,n it i),i> hiit. ,

M»-|. u.-tv take,,. Ih,. ,„,.>il,i|i, V „t tut,,,,- I -.nMati,,,, l,i,„|,„„
tlu- l),.i„,m.,„> xw„,|,l n-,„ai„. Til,- .\, i i„ |a,| i. ,atl„-r
*'«'""l.-i-,.Hil„-,ti.-stl,ana I, It,.,-: j, n,..|,l\cvpu^.-N i„ tl„-
"•'v<Iu,-il,|,. f,„.„ 1 1„- „at ,„,-,.) I h,- i^-lat ,„„ I.H „,-,-n I iu- .i-nt lal
"""""".^ "'"' ' """liiii-.n. Tl„- „-a| ,.,„l |„ |„. ai„„.,| al
IS not t,. alM.li.l, ,h,. f<,n„ ,,| ,,,,„.„,,„. v . |„„ ,,, ,,.,„h.,
It nm,K-u,-..> l.y i-.-iM„vi„K tl„- i„at,-n,.l in uhi, I, it tak,-.
sliapc.

Wliil<' tlu- iciati,,., „( .„,\,.,ng„ ,,a,,. an,! ,l,-|„-n,l, ,„v
Nocms aim, ..St „,.,-(..s,arily t,, ,I,-M,an.l that I lu- l.-^ri>lat i,.n ,i|

flu- s„v<..v,j;n ,sfat(- sIm,„|,1 ,,v,-m,l,- that ,>t tlu- .l,-|K-n,|,.n, v
-sIhm.I,! tl„-v „nl,a,.,,ily ,-J,an,c t.. ,„n,„r in .j.-alin-r uitl, fh.-
sanu- ,.,„nt ,n in,„n,patil.lc \vay>. it ,. „„| at all ,.l.\ i,.„> t |,al
Jt IS n,-,-i.s.-.ary that tin- m.vc, ii:,, ,,,ai,. ^h.MiM liavt- a ,li.v,t
I...\u-r u[ prevc.ting the (k-p.-iuh-n, v l.-oi^iatin- at all ,.n any
siil)),-,-t. Tlu-.v n,ay 1., a f.-,kral svM,-n, withont anv p,nv(-V
..t Vi-t„ „t ii-gislati..n pa.s.si.cl by Xhv snlmnliiiati- U-gisIatums :

» I'url. PaiK, (.'. 77s:i.
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144 IMPERIAL UNITY AND THE DOMINIONS
IS |).vst.ntf<l f„ him l„r f|,o n.yal dissent, and s,„nc Hills Ik-
must ivstTvi". f h,.nfih a distin.ti,.., is f„ k- chuwii iiikI.t (lie
tolonud Law, VulUlity Avt. LS.io. botwcc-n the eouse.,,K.,Kc.s
ot Ins tailiuf to(I..M, acnmlii.g as the insf nations arc con-
tained in a .locumi-nt having the tone of law. or merely in
the royal instruetions, the measnre assented to being in* the
first ease not brought into operation by the assent which is
a mere nullity, an.l in the second the'meas„re haying full
legal yalidity. The effect of reseryati.m is to pla.e the <mes-
tion of assent entirely out <.f the hands of the (Joyernor the
Bill can, If It IS to become law. only do .so on condition that
It rece.yes by Order in Council the royal assent . Etjuiyalentm effect to the reseryation of Bill is the passage of such a Bill
with the inclusion of a su.spending clause proyiding that it
•shall not take effect until approyed by the Crown : such a
Bill can be assented to, though sometimes a suspensory
clause is coupled with reseryation.

The reservat ion of Bills in accordance wit h law is prescribed
in certain cases of constitutional change in the Common-
wealth and States of AustraUa, and the Union of South
Africa. Reservation under royal instructions, though possible
everywhere, is not prescribed in the case of the Federations
and New Zealand as regards any class of Acts, special in-
structions being sent instead, or the ministers tendering
advice in favour of reservation. Jn the ca.se of t he Aust ralian
States there are certain standing instructions for reservation
^^2uch include all Bills for divorce, for grants to the Oovernor
affecting currency, contrary to treaty obligations. Bills ot
an extraordinary nature affecting the prerogative or th,.
riglts of persons being British subjects not residing in the
Stale, or the trade and shipping of the Empire, and Bills tn
which assent has previously been refused. But reservation
IS not necessary in these cases if the permission of th.
Secretary of State to a.s.sent has been obtained in advance ...

tJiere is a suspending clause or the matter is urgent, and th.
Bill IS not repugnant to tJie law of England, nor contrary t..
treaty. In the case of Newfoundland, the list of 187G ad.K
differential duties, and the control of the Imperial Forces in

iiK"''^f%W-W\pQFi't \'r
' m^-x {d^ m iwTwr •^:>^
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14(i IMPERIAL INITV AND THE DOVINIONS

the (Mtvi'iniit cithir in special caso or ^'ciu'ially l>y royal
iiistnutidiis to mscrvc Bills ol ccrlaiii classes if tiieydo not
contain ^usi)endiiig clanses is <,ne wliidi should longt-r he
relairied with the advance of resj)onsil)le goveminent. It

is important to point out tliat the suggestion made thai
a .Ministry may compel assent hy resignation is not
one which need be taken too seriously. The resignation
of a Ministry on such an issue as the reservation of a Bill
because it was deemed to affect Imi)erial interests might be
inconvenient for the Governor. l)ut he is always at liberty to
take leave of absence wit lit he consent of tlie IniperiaKJovern-
nu'iit. in wliich case he is relieved from trouble, and the
officer administering tlie (iovernment. now normally flic

Chief Justice, would not bo likely to feel uncUdy oppressed
by the difficulties of the situation. Jt is perfectly clear that
no Dominion Parliament would allow the Ministry to remain
unHlled on the theory that the Imperial Government had
wrongfully insisted on tlie reservation of a Bill, and if. as
a matter of fact, the Parliament preferred that no Govern-
ment should exist rather than permit of the reservation,
then it would hardly b(> a matter of much concern to the
Imperial Government what hai)pened in the matter of ad-
ministration. The position is dearly that the Dominion
enjoys full internal ctmtrol sul)ject t(. the occasional inter-
ference for Imperial reasons of the Imi)crial Government
A Ministry accepts office, subjci t to the c(mstitution, which
expressly provides for the part i)ln.yed l)y the Governor in
legislation, and also, it may be added, for the giving of in
structions to him regarding the reservation of proposed laws.
Therefore, if a Ministry secure the passing of legislation 1)\

the Houses, they fulfil their duty when they ask for the
royal assent, and if this is not at once accorded, then they
have no constitutional right to resign office, and, it may b(

added, there is no constitutional obligation on the Goveiiioi
to accept their resignation. There is n„ greater fallacv t hai,
to imagine that there is any right on the part of a pu))li.

servant to resign his post when he desires ; the service <.t

the Crown is the paramount duty, and the Ministry can oni\
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.vtin- if tlu.i,. n.Mgnafi,.ns .n- a....,,,,.,!. Cons.itu.iunallv

• ' '
-'VK.-. not on ,lK. ground of un,,enal ins.nu.fions,

< .
-iK- gr<.nnd o Ins Wu.f ,hat h. .an <.l„an. otlu.

' "K .
of ,hc- ...ntusion of .hongl.t , i^ ,ul.j,,., j.. .i,„n|v

•lue ., ,he fa... of tJu. pra-.ticc- of c;., ..
., „/,,,,„., . ^^^^

on the g..onn..,hat.,K. Minis..,. .!<... .u..!:! t,;.!:o thoc..H.n,ry,..l.u.IianK.nt:
if i. ha., not hc-cn for tl.ispiactico the eontusion of mind which asserts tJie ri.^.t ofnnmsters to resign when the Cic.vernor acts ot. inr,.eriainstnutions would not be possible

in.pcual

The argu.ne.it adduced in suj.port of this theory, when it-ha .nged, ts that tnitnsters tuust have con.plet; iesp, s
biiitv f..r everytlnng atfectit.g the Donmuon. or they ca.u.otbe expected to scry.- as nunisters. This an,o,nns sin.ply to
K- doct rnie t hat a J )on.inion must not be a depe.Kle..cy at^UJ

t .at IS hat the whole constitution of the li.pire nu.st be

puKlent .states, an idea perfectly <,pen to discus.Mon on itsown merits bu, wholly incompatible with responsible goyern-n en in a dependency. TJie theory that the Imperial C'oyern-nent must yield is based on the error that the In.perialGoyernment is responsible for the internal goyernment ofa responsible goyernment Dominion, which is not the ca.se
It IS conceiyable- there is no recorded instance-that in"•some cases a resjjonsible goyernment Ministry might resignover a <,uestion of re.seryation. and the l.ni.eriaT (;oyeni-nen might gne in on the ground that the matter was notwoilh a dispute, a fact which would show that they ha.lacted foohshly in allowing or ordering icsc-ryation.' Butn serious cases, as in that of the dispute with tlie United
.States Goyernment oyer Newfoundland in lOO.. the JmneridGoyernment remained obdurate and refused to allow the

til. probability of the resignation of the C.nerninent. and
' I'arl. I'd

I,., cd. 32G1'.

K 2

y
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148 IMPKRfAL rxrrv and TIFK DOMIXTOXS
tl.<- .m|K,ssihi|i)y of . ,Hw Mi,Ms.,y luin- .onsfh,,!,.,!

: ,„mI

""'»Y''
"»> wrnt so far as („ ..vcrrid,. an A.f „t !!.(.-,

wJud. J,a,l takon (.ff.ct, by an Onlcr in ( „un,il un.l.T (ho'oM Imperial Art of ISH, pass.-.l ,o s,.<,„v tho.arrving out
of the Ireaty of 1HI8 with .he I'nifed States.i Had the
Ministry resigned, they wonid si,n,,Iy have I.-ft the ( olonv to
arrange for the eondnet of its internal government as it 'saw
tit

:
for (hat they had no responsibilitv. but thev had a

responsibility to prevent war with a great and 'friendiv
power.

It may, of course, be further argued that the result of such
a position would be the secession of the J)ominion from the
i^nipire on the one hand, or on the other the failure of the
Imperial Government to give effect to its aim in preventing
the ojH-ration of the legislation in question. The latter
danger may be ignored: the Imperial Government in any
case cannot act executively in a I)<.minion territory propei-
1 imist leave the matter to be regulated by law and by
the ( ourts

: if it forbids the o,,eration of the law as in the
ISewfoundland case, then the Courts will give effect to its
action, and the executive government cannot override the
courts. In the special case of Newfoundland where action
at sea was possible, the Britis}, Navy could have secured the
freedom of American vessels from illegal interference by
JNewfoundland executive officers, but it is fair to say that
no such interference was dreamt of. On the otlier'hand
If It IS really the will of the people of a Dominion to sever
themselves from tJie Imperial control an.l to s<-t up as an
independent power, it is impossible to believe that the
Imperial Government would forbid the carrying out of tliis
desire, though it would doubtless take steps to secure that
the f esire was a deliberate one representing the decision of
a real majority, and to safeguani the interests of those who
having gone to settle in the Dominion on the faith of its
British character, did not desire to remain in it under a change
or regime.

Further argument is. however, needless, in view of the
' J'lirl. J>ap.,(\l ;{202.



SlHORDIXATiOX OF-^ PAHLFA.VKXTS uu
ahsc-mo ..f a singl.. instanc- „f such a rrsi..,afi,m. an.l ,„ ,1,,.
presenco „t many cases wh<.r(> ll.c refusal of ass,.„t has h-k,.,,
j.laccw.fh..i.t anyrosi-rnati.m..fMinisteis.s.,„uM,f which have
bee,, referre,! 1o ab<.ve.i Not to take oH,.,. ,.xan,,.les. whichmay he re-arde.l as o„t of ,lafe, in the brief period from Il.O.i
to MW2, the royal assent was withheld fron. ..ne Bill of the
( ommonwealth. one of Tasmania, one of \ew Zealand, one
of ^,>wfoun.lland. two of Natal, and one <.f the Oran-c River
Colony, while one Act of that Colony with a suspen.iin.r
elause. and one of the Transvaal were never allowed to come
nto operation. Even in the case of Cana.la, there remam
wo.statutesonthestatulehookm'itherof which the Imperial

Governm<-nt ha.s allowed to have effect, the Act to anien.l
the Copyright Acts, pas.sed in ISSO. and the Act to provide
"i-^l.. marking of deck and load lines passed in 18!H, both
embodied in t he Revised Statutes of 1 !M»(J.

Despite, however, tlie theoretic detVnces which can be
made for the retention of the power of preventing a Dominion
Act havmgfull operation, it is o,,en to grave doubt whether
the power should not formally be surrenderee! as bein<r an
anachronism. The presence of the power is misleading- it
results in the difficulty that the Imperial (Jovernment has
a power whi(.h it in theory can exercise, but which for one
reason or other it cannot possibly use without creating a
>^tate of confusion which would be intolerable, as, for instance
in the ease of Indemnity Acts. Yet the fact that the Imperial
Government does not disallow imposes on it a responsibility
which It should not have to bear, and incidentally allows of
the discussion of questions affecting self-governing communi-
ties m Parliament in a manner which, while absolutelv justified
l)y the present constitutional position, is extremelv annoying
to these ccmimunities. who realize, in their own case at least
that the discussion (,f questions without full understanding
IS difficult and unsatisfactory in the extreme.

It may, however, be dediucd from the fact that (niite
recently refusal of assent has been necessary, that grave
Imperial injury would result from the non-retention of the

' I'iirt I, chaii. iv.

\v

.Tnir,»?.T,!li» .YT r.M Twara^i"^"!*
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SUBORDTX.VTK^X OF PARLIAMENTS ,5,

ha ,had ,f boon po..Hl,lo i„ in.,7 to K'islafo over the headsof the N,.v ,.,.n,llan.l (Government, th..; eonrse of a i,.u.n. ..ve een,n.,enn.,eoneonstit„,iona,^..nnI
:

ii;;!.!:;'
^^^^^"""••'-••' "-« -•- a representative

From the tf.eoretie grounds set o„t ahove. it seems (oolio. ...at the In.perial I>arlianu.nt n.ight well re e -eI^..n.n,on and State Parlianu-nts from the pLent r

'

t ^^"ff-t.ng the terntorial limitation of Dominion lemsla
"

and m.ght snrren.ler tl.e power of withholding assent Xnow enjoyed. From the point of view of t
h ^Don/i i 1 /, ;atterprop...sal m.gl.t l,os„hje<.t to one obje.tion

: Minist ieore tron, t.me to time have ..en glad ,0 avail th c v"o (he interferenee of the Jn,peria. (Government as a n e nso K..t t.ng rid ..f proposals ...ie.M,.,,.aveno^^
hut NhK., hey have not tJ.e eonrage to prevent their Parl-a
men^.l.s.nginto,aw. Ti.ere ..ave iL reeent ^^t^i:^of th

,
but It may snflioo to refer to the frank admission of.Sir Charles Tnpper ^ that be and the Canadian il ni

"
generally were anxious to .seeure. and did secure tj at }

sa.ary of tJ.e Oovernor-GencTal should not reeeive the rova^assent, thus ...hind the baek of Parliament upsett nrthe-hes of that body
: the incident is of special' imere't ahe reduction of the salary was the cause of the failure o

.0 ,)roposal to appoint Lord Ma. , t,> the office. The argu

onl> ^Mth a low ideal of responsibility, and may therefore
he^d-sregarded. and it remains only .>y examinatio,; :

hcenfiom t.n.e o tune exercised to ascertain whether there
ai y senous^objection to the modification of the powers ofe mpena, Government, and the grant of great er'freedoni(o tne -Uominions.

> lifcnlkclions of Sixty Ymrs, ]>. 0.-;.

mu
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..^.•^po„sdWeAlinMry..on,.enH.d,hn,„,,MlJ;
..

'

"'H iHs ...HUM. ,s n.,Mdarly ad,.p,ed in ,l.e .ase of apphVa-'
«

-st..r
lK...x,.n.iseo,,hepn.,.o,a,iveof„,..n.vM. Iv ,

'"
'•
'""'—• I"--. M.., .he ease o, a petition;;;.

...:";::;::::,^.:r';::f;;v;rr;:-::.:r::'r'^^
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iiiiiii,-.((i ~.

'''••;''™(.v,.>n^r,.Mi..Mtl.a, all ,,..M,i..M..,. .,,,,,., ,•,..,.„

>...ulMI.,.,nh.MH..I,|..Ml».u,.Hi,,..„..,
I, ,,,,,,,..,.,..,,,,

'•l'<;y .v.,.r ,.. MM.,..r> ariMu^, iM ,1... |,„n.ini..n. is ,.,.,, ,,.

'; '"^"l"'"'''- '>I.J.'.-.i..M ,l.„ ,|..,v ,.,., ,1... ......U.MOMMw...,Ml... Cnu.ian.K),,. sul.j.vt ..v.iM.a.

^'< •'"<'"^^"""'r<'.. nnt|,in«wlmt..v,.M., |„. .aMitur.lM.
f-'rav.. am.malv l.y uhid, .Ium. ,.,.,i„..,» ,„av I... a,!,!,-.....! ,..
'

u-
( nnvn, ami a Hat n>ay 1... ^.,..,.,..,1 .|,.,,i,, ,1... ol.j,.,,...,..

; "'""^'T,
''"'- '- '-l.|-u..i un ..v..,.al ......ai„. ,

I- n.sc- of , 1... s,a,.. ..fW..M..n. Australia. an.l,h<.n. is no
''•"'V^v''at..v..t.,attlH.n.,., of.o,,..,i,ionn.,Mlu.(n.vvn
.
x>st.s ,„ ov.-ry s.lt -finv.Tn.nf; Don.ininn a,.,l S.al,. „nl,.s.

H mslH...„ harm! ,.m...ti...|y l.y Stat,.,... To t J.is rnl,. , I,.."niv posMhU. ..xcopti,.,, is in ,|,os,. .as.s wh,.,.. tlu- basis ..f""law ot tl„. J),„ni„i..„ is not EnKli.sl, la«. a> „, U,,,.!,,...

""ltlK-ln,on..,Sontl,At,i,.a. TJu. validity of ,|,i. .listi,,..:nnn .s.loMl.tfuI. a.ui n.ts m,.n.|y or, ..pinion, as ,h.,., i, ,,,,
'"••'"••I 'as,, uln.h <leals with if. an.l i, is in.l..,.,| a matter
"M wh.,h It would hv clini..ult to ol.tain a Irp.l ,|,.,.i,i„„
.^xocpt perhaps l.y a special refen „ee t.. the IVivv Counr,)'
llu- point involve,! ,> uhetl.r ,1... matter is to l„. t.e.te.l
as ,.ne of the n.yal prerogati\, nana.lv the right ..f ,herown to Maive inummity to >nit. ..r a matter ..f nr.Kedui..
".lri.(h.eed Mith th<' English eon.mo,< law. Mut in t he .n-,i
.najority of

.
ases the p-.uer need nev, , l.e invoked, for while

m I

^1 \i i
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15S IMPERIAL UNITY AND THE DOMiXioXS
•''« mn..,ly l.y pHition of n.|„ is .,m- vny lin.il,..! i„ .xt.nl '

tlK- I).„n,M,..ns and Malts l.au- ina.k- n.u.l, „,<„•,. ann.k. a„.'l
generous provision in tluir statutes for proc.rdn.gs ...ains,
ti.e (rown. so that applications t<. th. Cn.wn and tl...
ivsponsilulity ot In.pvnal nunislers ,,,« sddo.n be of anxm y.n ag. Moreover, the- possibility of sueb applications
""'<1 '- wholly prevented by t h. passing of locauLgisIa, i<,nbarnng he nght whether as part of , he pu-r<,gative Iv a , ni'.

of proccHlure and.t is surprising that this course has not beenHdopted by VVestern Australia, to whieh the position wa>
» ade clear so long ago as at the fonferenee of 18!)7 If has
ot eourse been argued that the Impt-rial Governnu-n't ough,on these occasions simply to act on the advice of the localMinis ry as to the propriety of the application, but this isas in he ease of the disallowance of Acts, mipossil,le. sin.e
the Mnustry are resp<,nsible for tJie exercise of tlu> power

adviee, and. as tlie mutter is one of law, they are bonnd to
act on the same principles wJ.ich guide M.e Ministry in the
1 nited Kingdom in advising the grant or refusal of a fiat toa petition of right. Moreover, in one case at least, minist...Wsj^ca responsibility if the claim is against the Imperial
Government, and not .l.c r-,K,„ial Government : in these
instances the fiat alone is the method in whici
can betaken, as the D

li proceedings

the Grown in its local aspect, ai not with d

)niinion Acts deal with claims aga Uls

Gr•own in its Imperial aspect. But
lunis against tiic

precisely that one in wliich tlie

this class of ease.-

views of the local Govment are not constitutionally requisite for the guid

erii-

+ iw> 1... 1 /-.
''

--v^.„,,,.^ ,ui lue guidance othe mperial Government, though they may bl- valuable,
an.l the existence ot thc> procedure by petition of right
these ca.ses is both proj.er and not
local Act. exc

th

open to be barred bv
ept in so far as the local LegisI

III

Ul\

leory prevent the local courts from taking

'gislature might in

cognizance

^.uK. t^^ui; 1 . ;

" •'"' "" '" "*^'
'' ^""i''" -^'"" '•"'"'' '"

tl cour
'

' " ^'^^'"""-'l department with the consent ol
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llcllaciiscoijicliiigoi, tlicliiit. .\|,

a fiat ill tlii- case ii

Tlu-:

Pl'li

'H'ovci'. tlic fijihi ( II L'laiif

til ('v«i\ Domiiiioi

•
iv

< ..iiipan.tivfly trivial i.-iattcis. I,„|

1 <n' |ii(iviiii('

>f U'lAiuii long existed in the Dmn
a good deal

iMions in connrxion with
<lu' .,..esl,on of n.armge and .livor.e. Tl... points at i.M.e
vv^-'c' t he >t rong teding in t he Doniini.ms in favonr of extend-
ing the grounds „f .livonv. and in favour of relaxing the
roslnetion on marriage with a decease.! wife\ .sister "tI..-
"Ppos.tion to Loth proposals .a.ne in part, no doul.t'. fron.
.piseopal feeling, hut the real gr ,d of ol.jeeti.M. was that
the n.trodu.iion of tlu- eJu.nges n,ight prod„,,. .onfusions
of law. espee.ally in eases of inh,.ritan<.e. since the English
<^*..nfs ,.ould not recognize the offspring of nmrriages with
.leceased wife s sisters as legiti,- ..te for purposes of intestate
success,,,., to real pn.perty or titles of honour, and would
only accept as legiti.nate divorces thos,- p.-onounced by the
joints ot the domicile of the husban.l. In the end theDomnnons we-epe,mitte,lto legislate as they thought fit
iH.t only after the (ioven cnts had a,l.>pted in tlu- casJ
<.t .L voice the rule of don.icile. save in the cas,- of ,le-
sei-ted w.ves,! whos,- husbands had changed their do.nicile
w.hout the.r consent. Moreover, in the long run the
.nflnen.e- of the Don.inions p,o,luced fi.st the passing of
.0 Act of , !H.,-.. whi.h n,a,le vali.l for every purpose wit hin

the I „,ted K,ngd<m, a n,arriage with the sister of a deceased
wife wh.ch took place outside the United Kingdom between
persons donnciled in a place where such mar.iagi-s we,-e h-aland nithe second place the passing of the Act of 1907. wldchnade legal such mairiages in t i,e United Kingdom itself. Nor
has the inHuence of the divorce law of the Dominions been
without effect intheUnite,! Kingd(m,

: certain of itsfeatmes
rece,ve<l en<lo,.sement fn.m the con,.lusions of the majo.-ity
n-port of t he Royal ( 'omn.ission on t he law of ,livo,-ce. t hough
t he ,,oss,bil,ty of legislation in t lu- sense of t hese reconnnenda-
t'.ons appears to be practically nil.

i-or uvs,..„ Austral. .. Act X.,. 7 „f u.„. . j:;;:;^^; ,;;';,,i;;;

^1?
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"iO IMPERIAL rxiTY AXD TrfE DOMINTOXS
H".. whiU- .1..- HTuHs ,<• <.on..o| UK. Do.ninions in ,naf<ors

he Jn.,K.na Covc-nH,K.„t. I.e.ause it has a vet., on legislation
IS responsible for other internal matters is a persistent one'and Its nuonvenience was shown very oonvineingly in'

Xl t" ''T:T'''
'" '"'""•>' ^'^'^ "f certain labou..

Icacle,sromS,,„thAfrua. The lab,,,.runrest,.f the preceding

broko' '7 •""? '" '' '''"'• '" ""<'"^' «^ JoJ'annesbnrg
b.oke out again in January in the fonn of a general strikeand as a result the Government of the Union had recourse tci

uhuh by this tune had been duly ccnstitutecl thus rendering

sary, and took every step to put down the strike. Jn this theywere successful without bloodshed, and so far their prc;ceedmgs seem to have received general approval. They
however, went further

: on January 27 the Governor-Generfl
received a notification from ministers that they had decided
in order to give a lesson which would be effective against
treasonable and seditious practices, and to secure the peaceof he I mem to deport forthwith ten specified person.s, andto forbid their return to the Union. They added that thevwould at once ask Parliament to confirm their action. Thevthen proceeded forcibly to send to England from Natal tl,;men m question, frustrating efforts to invoke the assistance"
of the courts on their behalf.i

The procedure adopted was wholly illegal : the exact
extent to which the actions of the Government in suppress-
ing a dangerous position may go under the common law of
.South Africa is as doubtful as it is in England, and it is
perfx-ctly clear that much that w^as done in the case at issue
ni.gh well have been perfectly legal under to maxim sal,,,rnpubhme svprema lex. But in the particular case in ques-
tion the men were in prison powerless for evil, and their
removal from the country was flagrantly illegal : ^ the justi-
fication given by General Smuts was merely that if the

> Purl. Pnp., CI. 72i;{ and -.•{48.

" C'f. Uoinul Table, Htl4. pp. .5H7-8I.



INTERNAL AFFAIR^
It) VI'

>l)t

iiiJiicnt had not lakm f|

<'i>tai.ii.(l 11, cold l.luod i.01,1 J'ail

11' >»(•() flii-y would never have

the j)ri.s()neis. u|
(letI deterrent hut niereh

lose deportation tlien

'iiiK'nt the rii^'ht t o ex
was nut necoNtiv

a pmiishnient. '|'he on|.

|..l

ils

only |)')s>i-

<(ion was that of passiiiL'

bilify, tJierefore, of lej"rali/.in,' the .
., Uiii ,.f 11 .

c""'-"ir. uti a, ii.Mi was mat ot passin..a B.ll of Jn,lemn.ty. an.! that step was acordin^lv at .> C'aken by the Tnion I'ariian.ent in Aet Xo. , „f l.,r4 i,'V .

•" I'Hlun.ufy the Government, its otii, .-rs. an.l other nersonJ
'" -Pect of aets advise.l. ordered, and done m ^ k •

d .
" ,;""';'^''-"- -i «-«l order and pnhh. .afety

-
H'l

1 the adnun.stration of n.artial law. ami t„ deel ue

Ihe lawless and son.euhat nnwisc. a.tion of the tJovern-"-t 'n deportn.g n.en who should have been tri ,1was cU.eply .hsapprove.l by sonu- of the best n.ind ofL i ^
-
fn,.a such as that of Mr. Merri„,a„. an.l it raised a feel n

* .K_ njd,g,.t..n in tl. ^

""1 uts had been .spent, ten British subjects had beenxpelled without due process of law, whereas if h v
.•^ proved to be erinnnals the (.overnor-Gene,;;; t.ndei the royal instructions have been precluded from n.r

•
"ung them on coiulitioi, of their l,eii g .sen. to Fi | "l

-Hciudc the men receiving justice from the Courts of the
""»;';• tlK- Courts of the United Kingdom, an.l th •

l^n of bringing an action against the steamship co .a
-

ho owned the steamer by which thev had be n brS'-'-, or the captain of the steamer was an ineZ h^-.y of proceeding to vindicate them, even if legallvt^!:;
N-e tlu. .l,.l..t,. in (I,.. H,.„s. of CoMHnons, l-VI,. 12 ,.,|4 \,„., f „

l^;4

i
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i
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1«J2 IMl'KHIAL rXITY AND THK DOMIXIOXS

a tioii were to Ik- successful. Two complaints were therefore

made against the Imperial (ioveninieiit : that the (iovernor-

(ieneral should have informed the .Ministry that they must

not deport the men. atul that the Imperial Covernnient

should intimate tliat the Indeniniiy Hill would not he

allowed to come into operation if the men were not secured

their legal right of testing the validity of their deporta-

tion, or, as that would have been inipossihie. that the

Indemnity Bill should not he allowed at all to take efi'ect

.

The ease was a crucial test of the (h)ctrines of responsil)lc

government. Ft was pointed out that a New Zealand In

demnity Act in 1807 had been refused the royal assent,

because its terms were too wide and were not limited to

coveronly acts done in good faitl:. and that a new Indemnity

Act had therefore to be enacuxl l)y the Parliament, but ii

was nf)t realized i hit there was all the ditTerence in the world

between the case of an Indemnity -Act in New Zealand, when

persons affected were Maoris, who were not at all likely to

have recourse to the courts of the Colony for redress for

acts done during the icbellion which had been put down,

and when tlie men were liritish subjects of a pugnacious

type, prejjared to attack at once the officers of the Union

in the Law Comts. which would no doubt have given them

swift redress. Tlie position in elTect was that the fiovern

nient had placed themselves by their hasty action in a most

difficult position, from which nothing but an Indemnity .\rt

could extricate them, but that that Act had l)een forthcom

ing with a degree of unanimity in tlie Parliament which

speaks more effectively for the terror raised in the Union

l)V the general strike than for the sense of liberty possessed

by meml)ers of the Union Parliament. But the Act wa-

there, the matter with wiiicli it dealt was obviously one of in

ternal politics only, to refuse assent would be to create inex-

tricable confusion, and to discredit a government which had

certainly been faced by a grave danger, and which in tin

main had met that danger without needless violence. Tlic

preservation of internal order is clearly the main duty ot

government, and it is impossible to undertake to scrutinize
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l-'o cloMly its im-tli<,(ls it tlu- l<.(i.| l»arliam.iit i.|.|.n.v.s
iliem. The hnpciial (iovmunt'iif

. tlim-foic, while ^t rid lv

(lis(laiiningaiuint('nti..n(.t«'xi)iv»inj,'an..|)inion(.rUlic'|)i<')-

|>riHy of t lu> ineasiiics taken hy f }ie ( ;..\ einineiit .,t | he riiioii.
(lecliiu'd t.) withhold assent to the Hill. li„t they showed
iJH'ir interest in the matter hy jx.inting out diirinji tiie
pi-ocoss of the passing „f tlie Bill that as first draft'^-d it

apiM'ared to provide for the legislation of future aetioii uiuhr
martial law. that this course was o|ieii to the same ohjections
as had been urged to s. !l „f the Xafal I n<lr„u,il,, Arl. N„. .-,(i

of 1!I0(5. and that it would appear better to restrict the .\(t
on the model of the Transvaal Ordinance. No. .•{s of i!)(ii>, ),,

transactions of tlio past. The suggotmn was accepted by
the Covernment of the Union, and the Act s passed anil
assented to referred only to the e.xercise of martial law in
the past.*

While it is impossible to deny that the action of the Im-
perial (Jovernment was the only possible course t<, be adopted
ill the best interest of South Africa, if is plain that their
attitude was rendered possible only by the fact that the
deportees were all British subjects. 'Had the dejwrtees been
aliens, there would undoubtedly have arisen a question
of the gravest importance : no self-respecting foreign
Covernment would have acquiesced in the expulsion of fts
subjects without trial, and a demand for arbitration on
the point could not have been declined. This fact would at
once have given the Imperial Ooverinnent a direct Imperial
interest in the ease, and while it doubtless would not have
prevented the giving of assent to the Act. that assent caild
only have been given on the express understanding that the
liiion Gov<'rnment was prepared t(, pay damages for the
injuries done to the men. if an arbitration decided against
them. Hut a further ccmclusion follows from this obvious
ta.t

: as matters stand the subjects of the Hritish Crown
liave less effective protection from acts of illegality in self-
governing Dominions than in foro:gn countries, for in foreign
(•aintries they have the support of the Imperial (Jovem-

' Pari. I'dp.. ('(1. 7.f48. p. W.\.

¥^'.
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MKIil. ,'IIhI Midi .s|,|,,,,„| ,,i|||,u| l.(. ,.|lc.)iv<lv ilcc.ld.Ml
*•' <•'*'" '" ""• "">'• "t ill-(r<Mli.i(Mt ill li,,. „vci>,.,,
J)<.niiiii<.iis, Miicr tli.ic is ,i(. iikmI,. |,y wlii.li the liii|Miial
(i..Vfminciif can pivLT ii (Icnifiiid f..r ,..miiHnsiiti..ii ii,„,i,

a Doiiiiiiidii.

'i'liis fact is Mimly an cxficnic case ,,f ^^\^A\ is iinivi'isallv
true, that in many mat Icrs it is less pussililc for t lie lni|Kiial
(Jovcrnincnf to bring clfc. tivc prc.ssmc to hear upon the self-
govcniiiig Dominions tlian it is to hring picssinv to luai
on foifign States. I'li,. latter for reasons of liigl, po|i,.y. f,,,
good fellowsliij), or other consideration, are often willing to
receive n presentations on tin- behalf of individuals, and ii

not the network of arbitration treaties permits of refVien( (

to arbitration. If a firm or indivi.bial comjilain of action in
a ])(,niinion. he can only be referred to the courts which in
tJie event of the pa>sing of Indemnity Acts niav be powerlcs-
to accord relief. An excellent example of this'is afforded b\
the famous case of the Cobalt Lake in Canada : the (loverii-
ment of Ontario secured the jiassingof a local Act which wa^
alleged, rightly or wrongly, to cancel existing rights without
oomiR.nsation

: an ajipeal was made to the Federal (Jovern^
ment to disallow the Act, but, wliil(> the Federal CJovernmeiit
did not deem the Act desirable or fair, it de.lined tc disallo\\
It on the ground that it was not the i)rovince of the Federal
Government to deal with provincial Acts with regard to
their intrinsic merit, but mer.-ly on grounds affecting tlir

Dominion in some vital way. Similarly in the Alberta and
Great Waterways Raih\ay case, where the Legislature ol
Alberta confiscated certain moneys forthe provincial revemic.
though this action was modified l)y other portions of tiic
same legislation, the Federal (Jovernment again asserted tlir

position that it was not its function to judgeof the proprici \

of measures of the firoviiicer. on grounds of morality alone".'
In .itjier case the company or person affected by the aclim,
of the provincial lcgislatur<" could have received nu conipensa
tion of any sort through the action of the Impc .iai (Jovcm
nunt, which, had the transaction been done in forei<.'n

' I'tirh I'ai).. t,l. (Ulitl,
J)),. 6(i. (17.

.^^i^'Mi ^^WWIW
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(•oiinfn(>s,,.„„I,l have claimed t< iiitcivciic iiitlu'itlxhalf. Ii

the laflcr cax-. (•iirioiisly cnoiijrli. flu- .Judicial (

tlicl'rivyCoiiiicil tuiiiul itscM ahlcf

I

'nimnitfcc (tf

ogive relief,' l>iit tlii s was
an aecKlent pure and simple, ih.a.fih one not applical.l,. )„
a f..re,fr„ ,„,„„,,, an.l in t Ih- f,„m<.r case the I'.ivv ( •o„„,.il
I'ad n.. such power, and refnsed leave to appcartnan tl.,-
.ims.on of the court in Ontario aHi,minK the validit v of the
act of confiscation.

Th.- diHicuit y recurs in another fr.rm in tlu- n.att.-r of the
•'atn.ent of British Indians i„ the,self-governin;i D. nions
I" JiH- case, of the Union of South Africa, the ...ntrast is
-Made more en.phatic hcause part of the Tuion, the part
..M-f e(m.rrne.l at the present day. was formerly forei<r„
"mtory and the full weight of the Imperial (io^.-rnment
uaslent to the efforts to secure for hulians there a better
l-Mt.on. In point "f fact, their position since annexation
has <l,ienorate<l i„ practice though not altogether in law
and there is „o trihunal which can l.e invoked to settle the
<hfferences of opinion het ween th.- Imperial and the Dominion
(.overnment. nor one to which India could appeal against
t he act ion of the self-governing Dominions in t reat ing harshi v
resident Indians.^ hi M.m(> cases the use of the power .".f
veto has ,,revented di/liculties of this tvpe so far arising
I'nt there may well be in the future further ca.ses where tlu'
Imperial and the Dominion (Governments <IifTer in good faith
"M pcuits which between foreign countries would be n-ferre.l
to arbitration for discussion and settlement.
The pn.posal naturally suggests itself that the Judicial

<nmnnttee of the IVivy Council should be used in these
-ases as the means of adjusting differencc-s. 1, wouM no
'Innbt be desirable that for this purpose the tribunal should
.< strengthene<l by a stronger a.bnixture of the element of
"""nn.on judges, and. if questi.ms rather of statesmanship
than m.-re law an- t.. be decided, it might be b.-tter to refer
tlH- .lispute by th,. statut..ry power <.f th,. Crown to a spe.ial

' !i!M:i| .\.('. is:).

/<.«. the .lisput.. as ,„ ,1„. .|..|.„rh,tion of .H,.,,,.,! ,i.„Mi, ,l,.,l I„,|,„„

ii^"*1n
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<<• flK- .•.msul,.raf,„„ „f tli,. |>rivv CouiKil 'ti

^m;ral pniu,,.!- of intc-rnational law as J.,.i^ y ,

g..od.h.IotIawo their own.to„u.ttheah„or„uH..:^

-mc n.....,„„e,l way ..f s„bn.itti„g ....esti.,,. t . f 1, . ^.n a .a„s»a.to,.y ma.uu.,-. Tlu- .lc...i.i,.„s <,f „,. arhi, , b«..M no, bMegany binding on any party, but tJ w^^^^^

Clou, kx. b,. acted upon. To niak,- tbo sclu-n,.. rirootiv,- i.
^^""''

•
"•• ''•;"»>•• •- --ntial to ..onfino its s,.opc. 1

, „
I utc.l Kn.gclom against a Donnnion. or vice versa of inj .-fluted upon a British subject belonging to <,ne part t' t h

e

E.np,re ,n son.e ,.ther under .ir..u„,stanoes. whie ^^H .tenat^ona ,aw would afford a eause of eh.im for d ,^"The nst.tut.on ,.t stub a form of procedure would onlv bi.anotiu. recognition of the obvious fact that the pi 1^, ,

degr;: ;f;;r:""'^'!"r''"""^
^^""'^^ •" -> --^n^a^rgoegiee to r)e assmidated tn tli.i* ,tt '^

,, ,. , .,
'"""OKI TO tiidt (»t foreign s ates. while tin•o-e of tribunal woul.I be a sign of the tther essen a fatlie real unity of the Empire

U.uk.s t.om the Inion. the si uation in the Union chan-cdM.f^u.tly hite.- on to permit the Government to ^^^^^U ...s.on to keep the deportees permanently out . So ,atnca. Ihe sugfjestion tb-it fl.-. r- A
'^"tii

1 ,. ,.
feb^noii uiat tile ("Overnor-Genera u.nlii

inc in^.
1
lie (.overnor-CJencral was evident ly

..;iir;:;;;:; :;:;!;*""-' '«--" ,,.-.„

^!mT
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INTKKNAL AKK.MHS ,,;-

.lecply convin,.,..! of ,|.o ,„.,rssi,y of t»u- s,..„, ,.nt..n.,.„u.n,
•'Mhe law. as |... ,s|.,nu..l in his ..an-fnl sfat..,„..,.f ot ,1,.. si,„a.
"'."'; ""•• l>'"''at.ly 1... .li.l „,.t .VH ,|.a, ,hc. a-,in„ „t
""...s.ns wa. i„ i,, ,,,,„,, .,,„.,. ^,^ ,,, ,.^,„

,.
^^, ,^.^ .^^^^ _^^^^_f"", as ,lK.y pr..,,..s,.,l ., „„... 1„ ask J'arlia.n,.,,, ,„

'at. y thnr a.ts. Tl... S..,.r,.,ary ..t Stal,. I,a,| ...,,,,.i„,,
no. u,. ,lu. n,-,.,.ssary linu- nor knowlrdg,. to intcl..,,. i„ ,|.;.
matt.T. But th.Tc- .a,. Ik- no nion- sin. .lar ..xan,,,!,. o, tl....unons effect, of the .leHaration of martial law than that
tiK' (.overnor-(;e„eral shonl.i have solemnly use.l his „ow,.r
under royal warrant ' to eonvne and .onfinn the sentemrs
<.f (..•n.-ral Courts Martial, assen.hled for the trial of persons
M. .jocf tomditary law. to convene a (u-neral ( ourt Martialftry a,.,.„se( persons who und..rthe n.artial lau regulations
were declared to !„• sul.ject to nnlitarv law. The power
gra„te,l to Lord (dadstone l.y the Crown was one referring
to troops who become sul.je.t to the provisions of the An»n,
Art.- an,l ha.l nothinj^ what.ver to ,1., with civilians who
MH^ht be declared by invalid and illef;a| regulati.ms to be
Md,je. t to military law, n<.r .oul.l the In.lenmit v A. t make
Lord Gladstones ns,- of hi.s warrant in this way anvthing
hut manifestly absurd

: doubtless in the- haste <.f the "action
taken the point of the legal pn.priety of the measure was not
considered with adequate care by the law advisers of the
(Jovernment. The .serious poi„t about the action of course
was that L.,rd (dadstone. whose power under the warrant
was. strictly s,,eaking. a personal power, not to be exen is^d
w. niimst(r.a) advice as a matter of course, wa.s thus led toUMkc himsc-h personally responsible for a wholly illegal trial
«.'H1> should have been carried out under martial law pure
and simple, and sh..uld not have been clothed with an
ai-parent legal-ty to which it had no pos.sible claim.

' Pari. PrjHi; <'«l. 7:{4M. |.|,. 2<Mt. 2(11.

^ The power was fjiven as it ,„ig|.t Ik- u.seful in oases „f troops of the
.n,...rial foncs in ti.e 1 ,„„„. „„| was therefore not a power of the

(

'overnor-
• elieral as a eoli.ni.l oflicial at all

•..in.-; s- ''
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TMK THKATMKNT OF XATH K HACKS

TiiKRK is ,H, ,„„n- .fnkinjr ...vunpl.- ..f tlu- .lini.nltus „f
< '<• 'am.n- ,...t ,.(• r,.s,,„nsibl,- Kovrnmcnt than fhr ..,.„-^UuMW ivnurinn .|n..>.inn.s wlml, J.av «ri...n «. t<. tl.r
'•Kl«» ot t|.<. l.niHii;.! (i.nvrnMMMf t., inf.TtVr,. will, ,|„.
a.tinns ,.M, I)„„,inio„ i„ ,,..,„.,., ,„ u. tn.atn.n.t of ,„iiv..
'•'"•>• II".' i.rohl.M,. I,,,s nrix.n fro... tl„. fa.t fha( f|„.
Krow.

1, ,,t a laifr.. « l.i... ,,op„|at io„ l.as oft,,, M.,.nu.,l f o nmin
"-;• <-".v,sMo„ of sn.h a fon„ of kovt,.,,,,,,, ne.f^a.s
AvlMl.- at fho >a„„. ti„M. tl... wl.itc- ,.op,.latioi, has „of h.-n,
"•><; «• ns.. to a ..ally i.iul, vi.w of i,s d,.tv towanis ,1...
nat.v.. ,K.opU.s wi,i,.|, it „H,st ronfn.l. |„ tl'.,. .as,- of tl,,
I ...on of South Africa a .still more complicat,.,! «sp,.c.t has
hvvn^inrn to thr- ...att.r by tho fac-t that hv ,.o„cp.,.st two
vpi.l.h.s which s,.t „p ,h,. f„,„|a.,„.„tal doctrine of th..
ino.,..al.ty of the white a..,l the hiaek races have been
.nclucle,l ,n the En.pi,e on ter..,s whi.h forbade the grant
.. the tra,.ch.se to the .,ativ<- races before .1... estabJishme,.t
«.t iepres(>ntative K"vernn.ent

.

In (•a.,a.la. indeed. a.,<l in x\ewfo„ndland. the qnestion
oi flu- ..at.ve races presents little enongh treble : the
B..eth,.cs ot Newfo„.„iIa„d ha.l disap,K.arc,I befo.e thegran of a Leg.slat.ire. a..,l the ..at ives of Labrador present no
problcn,. tor policy to ,leal with. In Catiada the I.nperial
Oove..,nH..,t established in its .nanage.nent of th,- I.„lia„
nb,.s a .vcord that has bt-en w.mhily maintain,-,! l>v the
om.n.o.i (Joverntnent whi.h tak.-s ,.a.e of all the L.dians

H.ronghont the ])on.i.,io„. an.l m-c.,.,. tlu-ir rights agains,any .serious encroachn.ent
. The In.lia.. settle.ne..ts have

l)cen resiK'cf " "-pcfted. an,I th.

t hem for

.iec,>ssary s.irre.ideis ,)f lands f.o.i
•npation by white settlers hlave been acqniied



IHKTMKMMKNTOK \ ATIVK HA( |.;s ,,,,

l.y ngroonH-nts wl,i,.|. i.av.- 1,..,.,, fai,hf,.|,v kopt. a,.,l i„

lnHr,.n un,,l ,,u.f.Mv..,.n.lv llM. /W/r,,, ./,./' .li.l „,.,...,,. ,(,
au.han.y ...r „..• (;..v.nun..,., ,.. „,.., , , ,..,,:;

w«..i4),.fn„,..f,.,nh..,iL...f in.;l.U;,!;V

tlu'.r .wrv.- „..;„• Vi,....,M. British ( •„,,„„,,,,. Tin. \
|.rov..l.. HuU i„ ,h.M.a... ..f a ,v,.rv.. u.Hmnlu. ar..a ..(• um-rponu... n,.vof„., |..s.,i,anH,KK,inl.ahi,an,s. if, :

"•l'an> wll no, s„n. n.l.r „....• riul.f. ,h,. (;ov..n,o,..i ..

^''''" '"';' «"•""'• "• '''•''•'' "l...,hr,- tl... rrxhan^ >| |,1 |.,
m,u.redt..>..,.n.„,l<.,.,,a ,vsc.rv..an.i,l „„.„,„ ..f ,...„-
|H-nsat,..„,ol.,.,.ai.l. Tlu- aM,o„.„ soa«anl..,UI,all 1.. .,„, ," l.n.v.. n.K

,
... F,„,ia„s wi.l. a ...u roM-rv.-. i„ ...........a i, „

in ransfernng ,l.e .,ulia,.s .0 „.. ,, ,,,,.,',,. .,„„',;
-tal,slnng.lu.nth,.,v.anyl.alan....ufthoa,Mo„,,,

,.,,,'

I
a...-<I u, Hu.,r cTcli,. Th. ...ne A,, pn.vi.h.s a „.

,'
HToH.ve moans c.f s.-niring tho movrv of pos...i.„ .'^

l"«l«an n.sorv,.s fron, persons .n.roaH.ing upon tfun, |,v"..•ans o, promxlings in f lu- Cana.lian .ourts : i, also n.ak.'s" """'">>- payahl,. ,0 In.lian trihc-s a ,lir..,, ..f.arg. on
>lu- ..onsoh.Ia.cHl ,vv..nne fund of Canada, and i, ry,L.W
[..•.nidos that if any n..n: is taken fron: tin- 1Llians
.MKlerthode,.s.,„ofajndgeofthoKx..h..,n..r('o,.,1 te"d.ans shall not ho r.-movod nntil a now ...sorvo has ,|„lvl>fon marked out for their us(-.

The only sorioMs diHi.nity as regards the rights of ,h,.
•u mns to thojr lands whi.h is now outstanding is ,ha, i„nt.h (olnmhia The cp.estion <.f the prooiso nature ,.ho Indian nghts m the other provinces of Cana.la has ,..,

iH-on .iefin.tely detenninod. l,nt it is olear tha, the In.lians
ar. not ful owners of the land, hnt that they onjov the use
of the land wh.eh they ooenpy hy the bonovohn; e of ,he

' /^r,•,W Slulul,... IlKT, ,. HI. Seo Pari. I'aj.r, CI. (iO'M. ,,. 20.

^vn-9--
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Crown.' H tiu-t whirl. .,| .,.„.,, is (.„• ,„um purpuMos hs kckkI
UN « »u I.T tin... In ,(„. .a I HntiHh (•u(.M„l,ia ,|,, ,|ai,„
«'f iUv |„.|,an> i. that all thr lan.i of ,|,.. ,.n,vi,„,. ,s Uui.s
t»y law. an,l tluU Ihry l.av « ,i^-|„ ,„ ,, ,,.„,„ „, „, j-.^ ,,^
tiM'.v have l,y ,.r„,KT r.u-«,„ („.,.„ .,„lu.r.| ,„ part with it
ihcy .lam. that l,y the royal pn.cluMmlior. of I7H.{ iKM.c.l
»»,v thr K...« aft.T th.- ., .>io„ of C.UM.ia t l.c i.alivr riKJUs
in lami u.-n- ,..vprcs>!y pHMTv.-.!, ai..i that at ,.o tin..- ha^
• •'• '"•'"'" 'iti. t.. f 1... la.Hi. iKvn .h-tiato.l. Th.v p..ii.t oni
» lat ... the ,aM. of Cana.ia the pr... .•<!,„,. of .xnng.u.hinL'
th,. In.lian tith- l.y a«nr.;,rnt with the triln^ has always
hvvu faithfully fo||o„,.<l. an.l that th.- san.,- pro, c..l„n.
shot.l.l have iHrn a.lopt.-.l. I.„t was not a.h.pt...!, i„ H,,,i,|,
Colun.l.ia. Th.-y rvio^um- that il,,. (Jov. n.Mi.-.,i of Hmi.j,
< ..lun.hia has allolt.-.l ....tain .•.•s,.,.v,-s to the In.lians hut
tl"-y c.n.plain that thi-s,. rcs,.rvi.,s aiv only at th.- rat.- of
ih..,.t tw.-..ty a.rvs a head in pla.r of fron. Kin t.. Isu
the uni.)unt .onsidcrt-d pr..pt-r in AllH-rla and Saskaf. h.-wan
by tht« (Jovminu-nt of thi- J)..n.ini..n. whi.h controls the
I.nblK- lands of thi-s,- pn.vinci.s. They Hay that they an-
willing to tr.-at with the Dominion (Jovernn.ent for th.
surrender of lands, but n..t to allow it t<, he assumed that
they have no right to the lands and only sixh a claim on
the beneyolence ..f the Crown us the provimial government
may deem fit to allow.

The Government ui British Columbia, on the other hand
bases. It ap|K-ars, their elaini to be the judges of the nee.K
of the Indians and their denial of the Indian title on fli.
fa.t that the proclamation of ITti.'J, whi.h l.a.l certainly been
of importance in the direction mh.pte.l by the pro.edun
in Canada, had no applicati.m to the territory of British
Columbia, which was not then British territory at all and
was hardly known. They also point to the t'ern.s of thr
agreement on the faith of whi.h Canada was extende.1 l,\

the inclusion of Briti.sh Columbia, and which under the
British North America Act, lS(i7. have the force of an
Imperial Act. It is there provided that the charge of th.

' St. Catheruus Millimj „7ul LiimlMrCo. v. The Q,ua,, 14 App. C'u... ii\.

mm.



TFfK TFU:\TMK\T OK .\.\TI\

'""" "".I »|lr tn.s|,.,..|„p
,,, ,|„. ,^„„|^

IihI

"«' aixl iMriclit shall I

K l{ \< Ks i:,

l-<>IIMH<| l.v ||„> I,

MlVfll ll tl ll'II

""•"'. "«..l. |M,li. V as |il.,r,| ,, ,,„„ ,,„,
llw Hriti>|, ( nliiMil.ja (

i)

• vcrriin.iit ^luilj |,

"•n.itiH.n (Mivcrrmiciii atf. r (li,. I

|»«)li. V lia.fs „f lan.l ut Ml. I

iihiri.

•'>Miiiiiiii (;,( rtri-

li-rtn (,111*11. (j \,y

> <'nHmui| |,\ i|„.

'I'o <iiri\ (lilt till.

<• wtic h

pm.t,,.,. of t|„. Hn,i,|, ,.,|„„,,

priafc t.ir that |>iir|).,

vcvcd in.iM III,. |,„al

'•util ill tin>| f,,i tl

'ippli'ati.Mi of ||„. I)

' 'McMt as it lia.l I ••••11 ih
iiini '.

•III! Ill'

K rimii-iii tl, ,,

'" tiiiif til It*.

|i|)t(

j;.»v,.nii(ii'iit 1. 1 til, h,

I (iii-

'mim.iii (iovcii,.
"• ";<• a»i«l l«ii. (it ..( 1 1,,. |„.i
OlMlllloti (.

Iclll>

fli-aKrcfiiuiit l.ctsu<i, tlr

•iiiin.iii aiKJ ii

'l'""itify..f M„h tni.tsof lan.i

'''"
< •.VtllMlflil.-, ic

\,

I'll

<.f

p<Mtilljr tlic

I <il>

Hi,. r,..>,iit of this ,,.f,.,vn.',' (., .„ ., ,,,.,1 ,,,,,.
.S-cn-laiv of Stat.- for il... t- i

""'

«|)()tal.S to (In- S,.|.,,,,„,.^. ,,, s;,
, 1

„ '

iiiiiiiov.. III. .•
'"''' '"^ mfliKiHi- t<i

;ri';::::';,r,:;;;r:::;-;;:;;;;';:4^^

:!;^::i:::";;:;;:,;;-;r.;:;:-:;:-
""•"" '-' -vganl to ,.-a,its of ,a„,i .,s m. .-xttv., f , ^!
ge.H.,.m.s,ha,itis....,,aintl.a,tli<.a,n.a.„,s7^^^^^

" »ms from „„,, ,o tin... ,,,„,|,.,| ovc.- as n-s.-ivcs .x , i

',

m.^h o]u„,l.,a. Fn.,„ tiM. |..a| poi„t of vi,. of ,|..

rt.an.
.

tl. .^ „,.re savages. ,|„. ,i,,-itonal posM-ssio,. of

"Ot it. tho natives at all, a view with whieh t.iay he

J' > l\

llli

»^'

^f M "



J7i' I.MPKRr.AL I'XITV AND TMK DO.MIXIoXs

••'•'"parod tlu. atfi,„.l. of tl,. fln.lso,. Hay Con.panv ...wards
''«• '.tuvs ,„ the- vast huuls of wh.Vi, possess,,, was .ivo .

..pt,ono, native ri.h.s is H.-ariy vcy oi,i-fas,.ion...l. Ci

•

Hu. nn,slMN,l„„M,ia (;ov.nun,.„, Mou- union, and tJJoillMllon (Jov.'innw...* ;... I. ..:...« . .

•Hit
niMiionCJovernnu'nl. int!

sctfk-nicnt of flic niafli

nicans of negotiation wii(

H-itcfTorts toar
r with the provincial

nvc at a fricndiv

Movcnnncnt l)v

nicnt of flirt licr

a vuw to pn(vi(It> for tf,.

h

reserves for the Ind
allot-

lans. do not seem tilave hc-n prepared t<. admit that 1h(. Indian ci
prcperty of the soil of tl

»im to tlie

'f law. fii any case, indeed, it

ic provnice can he upheld in point

widest form of the fnd
the .soil of f|„. „.|,„|^. „f ,,,^. |^|,^^^,

laii claim, that to 1

1

'"list he plain that tli

ave heen formall

most reasonahle for tlum t

u' ownership of
nice except .sii,|, p.,,.(^ .,^

)e at
y liarled with, is ahsmd

: it would (

extended to siicl

o a

emby th

hunting

tit]

tl

1 parts of the soil a

rpic thai (heir p. •ssessiojis

ic mere wanderin.' of trilx

« wvu' fully occii pied

over wide areas cannot form

tl

""I in view of the Hiitish C.^liimbi
le e.xi.sfence of the Colony and its s'

ill the process of

1 reasonal)Ie hasis of

1 practice since

forms of nnicm. it is diflicult tr. see |

ho made out hv the Ind lans
be remembered, to whi'li the K

III (

'cofyping by the
low any valid title could
aiiada proper, it must

applied, the
"igs j.roclamation of j7(i;{

positK.n merely is that the Indians I

to consideration from (he (

lave a claim
>\Mi. and therefore, while thprocedure by means of extinginVhing (!„> Ind

vails. ti,e procedinv is based
laii (i(|e

iiecessitv. '!'Ik'

on consideration
iiK re

no(

DK-
Oll

referenc*' made abov

passing of ,|„> .\c( of liiii. ,,, „.|,j,.,,

be defeatc!! hv !)<

"< pioof (ha( (h,. Ind

la( lOM. (I

"iinion |,n( no( |

ian (i(lu

lat

ITfi.T can be held to I

issiiming (>ven that (he |

»y |)roviiirial le

can

<ri>-

• rociatnatioii of

none the le.ss it

've applied to M.ilish Cojiinil

f^Hloration. which has I

merely gave (he Ind lans a eh

as It thought (

)cen left to (he (

il)ia.

im to con-

prior (o iini(

rown (o deal \Nit|

<f. A. If. F. L,.f,

»ii. after which (he ( eniis
o\-. Ciii!ii,hr< h',,l,r>il Si/.sl,!f<l<iii. pp. 711 14.



THK THK.AT.MKXT OF XATIVK H \(KS
)f it>

IT.-J

l)<

"fiuii „,.,,. ,|,./i,„.,| 1,^ ,1,

IMIIIIoii.
i"^'i<<'iMcri( uid, 1 1,

<'iMi<iii>ly fii(.ii<ili. 1||(.

natives in X,.„ Z..;,|aii(|

th

'li"'^li<'n (.f 111,, liuid ,i^|,is„| II,

••lojiy and Ww in-tii

its a l(-;|||t ,)| tl !< aiiricxatioii ,)|

auiu'Xiilidii, ha
y mad., uilli the cI.m.Is ),„• th

lllK'X|M'(tl.d (IccisidM ill tl

•^ Ifcciltlv ln||l|(.(| th,. sill">Jf(t ()) a

111 tlU' case ( >f 7 (iiHifiain Ki»ok

i<-Nii|)iciii.. C.iiri of XcwZ

vvJiich came hcfon. the (

^tat('d

'/( V. TIh S<,lirii,„(;

>nii.\\liat

ikI.cala

III' of .\|)|)(.al a^
•"'<''• ''III- -M.-, ,.f th,. C.d.. „f Civil I

ml.

a six'cia

<|ii».-<ti«>n was raised as t„ th,. ,.i<r|

nccu

to

pyiiij; huid adjoiiiinjr l,al<,. H
t ,)f

'ideediire, till

'••ilaiii native tiihe.-

'<cu|)y ex.hisively eeiiain ,l,.lin,.d

oloiiia in the X.,iih Islaiul

as lishiii^-jfi

that

oiinds. On th

port I,, lis ,.f the la!

Mo s

e part ,.f the d
live

|Mll)l

bet

le lishiii

we,. 11 tlu' Cr

iKJi liglit exist,.,!. aii,l that ih,. |a|.

own it wasallep.,!

« was (

M> agr,.,.Mient had I

own aiK I tl

'e(.|i made at

'pen to

anv tini,'

t<» IheCn.wiiof th,. I),.d,,f th,. |al

le native> for ih ale or ,,': Ion

the Mativ,.s elaiin,.,!. th,.ii.foi

wliieh the (

tJie lu'd ,.f th,. Ia|.

I'own (hiiit-d. ji, tl

<•' or any pait tli,.r,.,.f and
f. eust,,niary title to th,- h,.,!

alt ernativ,. to elaiiniii','

ad vane,.,! clai ni>

•ii.^toniary nativ,. lan.l. th,. nat
of fr,-,.|io|,| hav,.,!

vi.s

adjoinin.i,' land. ,.r at l,.ast t

liiiK and iiavi^'atinn. Tl

on thf.ii t(.niir,. of th

fisi

was \\li,.ther th,.

fliat th,. |„.,l ,,f th,' la|.

o eiistoiiiary ,.xe'.isiv,' lijihtr

It' main ((ii,.siioii in tji

mere ass,.rtion ,.f th,. S..li,itor-(

e was (

.f

coinl

ieiu'ral

eiistoiiiarv titi,.

I it I

th

< or ri'dit of

was coiieliisive ,)ii th

'own lan,l. fr,.,. from nai

iis,.r (.xiste,!. a.-

•' eoiinl that 111) 1 lalivf.

f (piestioii what JCiiu-dv tl

upon tin- answer d

eiis.oiiiarv Ian, I r,

Wait,

le nali\,s ha, I for tl

ni<ii.of |,s4(t. a>

ecojjrni/,.,! as their.-, |,v tl

I'pl tided

le nalive

a<:ain>t tli,.(

le ti,.atv of

tlie legal right to their land, if

own. and in uha) mann,.r

I'v the (i
iin\ . cMild I)

ow n.
extin''iii>hed

'I'l

th

'< <as,. mad,, tor the plaintiff
seisin •f all and

Clown, hy virtu,, of tl

expr,.

in Xew Z,.alaii,l

dmitt ed that

uas v,'st,.d in th

in the ,|ai

le [Hi'rogalive. hut tli,.r

111 irieonsist,.nt with that s,.isiii,

' .(-' .\.Z.L.|{. .L'l.

e was not hit • ^

'J'l le tlj.at

V"

JI"

lilj i

m m



•74 IMPERIAL T^XITV AND THE DOM
<>i VVaitaiifii dad «.(.,|,.,| i,, th,. (

IXIONS

'^(iilaiid and the
'(mil flic

t\
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was

bi'oiight in tl

a gK.iiiKl upon wliii h
!<• >upreinc Couit. Thev h

lat th.

'II action could b(

..4 . , . '"T '"'<! de( ided (hat inanion ..Id be iHought. but the deci.i,.,. was based on ,r

' ••! .N.Z.J. H. (.VS.,.A.
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ncicriiizcd, I, lit tlic Ci

which
own woiihl jrivo a freehold title to all

pi<'ve<llh.U the land , -..1. 1.1 i,..t !., taken or kept i.vllie
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J'liii. I'm, , fjc . /«</. II. (it.
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^^^t-Jt :^zrv'r -''<• —'"..in.

similar s.atuforv ,rovi ^^""V'"' '"'"' "'' ^•""^' ^."•).

upon evidence whe r u '.l"

""•'/'•""•' "^ "-'do

to native n S "ke R T '"If"'
"'""'^^'' '"•'"'•''''•^'

to fish in the waters of the lake
' "''''"^'' " ''^''^

ofthepre:.;^t'^,:rz:r7Li;;:'::'r^-':'

oo^ernor ;: h Zt ;:; r ;""' '^^ ^''"•'^•^" ^'- ^'"^

"f the Privy vl, .^ L V '

^'•"^^"- «"^' the judgen.en.s

'>ythe.tatrr.^'h:^:L;::n'ihT-^V"''"*^^-^'^
»i(h the Sovereimi nf f 1,1

''"""";
^''^' treaty was one

power of deei,L ha
'"
^'T

''"*'''" ""''-^ ^l'''

c, ,

"fe'^'on to tJie (jovernor or aclion »,,• fi,,

'""' 11 • ^ J \j,^, ^.^^ jy^,
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l-s I.MI'KHIAL rXFTV AXI) TMK DOMINIONS
'<n<l Cnnsu UuuU. ,in.l that l.rl.tii.i,ll\ tlic l.-g.-,i .^alt- j|. .1,,.

liuul.. uas VIM 1,1 in m. .Maj.My. I,„t .suhj..,! t(. tlu- , :i,|,t
<'t tlic iiadvo tt. till' possi'Ksi,,,, and owiicr.sliip „f flK-i,
«ust(.i,ia.y lands, whi.h flicy had net .cd,.,! <„ ,1,,. Kin^
Chapman .1. conciiiml in the i>ivvi(.ns jialgonionts H,.
pon.fcl „„t that it \vas doul.tful wJiether thi- chiefs vvh .

Mgiu-d tl... Treaty of 1S4(» could l.c rcgai-ded as s„vcicit:r
••hifts. I,„t ,1k. matter did not aj.pcar to he of essential
Jniportaiice. The legislation (.f New Zealand ha<l repeatediv
n'< ..gmx.e.1 Ih,. existence of the native rights over the ian.i
and had relerred to the Native Land (\,uH the investigation
«.f tit es to native land. The lands might be Crown 1 xmh
but they were not vacant Cr.nvn lands. To the objection
that It this were the case, there would be no means ot
•yachmg hnality in land transactions, he pointed out that
(lie cxpres> pow.-r was given by s. N.", of the Act of lito'i
"• 'l«''lare that the nativ title had been extinguished and
t fiat, while it was presumed that the power would behoiicMlv
cxercM.I. when exen i>cd the exercise Mas final. As regard",
the claim of

, |,e SMlicitor-CJeiieral he pointed out that
Avhether or not the Crown had a prerogative right the righ,
coul.l not be exercised hy the Attornev (Jencral : evidcn,

.

must be adduced of some deliberate and formal ac, in
exercise ot the prerogative. It ^as further doubtful
u^K'ther the prerogative still existed, an.l whether in vicu
of s. 8o of the Act <.f lilU!, ,l,e,, now existed anv other mode
of putfuig a hmit on the jurisdiction of the Native Lan<l
<ourt than a proclamation under that section
The importance of the decision is obvious, inasmuch a^

It sliows the .stress laid on the fair trcatnienl of native till.
'.1 New Zealand, whe.c a long series of Land A<ts has been
passed .umcHl at .securing that the natives shall not pari
o-hshly with their lands, and that they shall retain suffici,.!-

I'"''' <<• M'cure their reasonable subsistence. The nativ,.
-•'ogm/e in the main the faiine.ss of their treatment, ar.l
'l-i.gh from tim*' ,o time jK-titions are addressed to the" gainst fl( I own a

<n powvrless to effect

he native land legi-iation, theyhav e of coiH-t

any nilerfcrence with the «..il
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vliatfvcito hclicvc that tin- rcMilt has hcni (li>a(lvarilaf,'('(ni^

to the natives: ihi- t'urni of iii(l('|Kiiil(iit (ttiitidl witliont

the mility is m-vor worlli retaining. In the Xorfhom
Territory of Australia, now under the care of the Common-
wealth, but fonnerly controlled l.y Sdiith Australia, receni
legislation has been passed first hy the Stat«'' and later h\
the Commonwealth- with a view to prevent a,s fur as
possiblethe ill-treatment of the aborigines, whose inipf)rtan(c
for the stock farms in the country is fully recognized. In
that territory, however, many of the tribes are wholly wild
and not under control : their numbers are really unknown,
'.ut i)robably not very high, and their standard of civiliza-

tion is certainly low. In guc. iisland, the natives are als..

protected by law. but the latest reports of the Protector of

Aborigines reveals that there also the process of gradual
extinction is going on. though the loss even economically
is very far from negligible. The cause of this decline i^

partly no doubt heedless Ireatnient on the part of th.

settlers, but probably it is more an inevitable or practically
inevitable result of the contact of very inferior races witii

an advanced civilization.

In all the self-governing Dominions other than the Union
of South Africa the native problem is one of no fundamenlnl
importance save from the point of view of local dmy.
In .South Afii( a it is a (piestion of infinite difHcuIty, and tin

most serious problem, which the country has to face, lie-

in the fact that the native race tends to grow more raj)i(liv

than the white race, and that this tendency nuis be . xpected
to accelerate in proportion as the enforcement of the rul(

of peace and the efforts made to improve the conditioi)>

under which the natives He diminish the needlessly great

mortality which now fake place among them. Unlike ilw
aborigines of Australia, and even of Caiiii(l;i. (lie native ot

South Africa ajjpears to be essentially hardy, though
normally inferior in mental development

. The problen. i-^

further complicated by the presence of a large colour. ,1

class, varying very much in admixture of blood, and of vci \

' Purl. hip.. fd. bon-l. p. .-j.-j. - Purl. J'uj,.. cd. lioyi. {,. u.

If
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ihv vffvi'i ,.( tlH- t.au.hiso, th(. rest ri.t ions i,„p„s,Hl wrro
nu'i, ly ,n l.aim..r..v «i(li that I.I.mI f,.r tl nint„rr,.,| tlu-
V..U (hat th,. .ivilizat.un shoul.i l„. ,1,.. ,.m I.v r..,,„irin«
'''< th,. ,.n,,Mrty q.mlifi, alim ,u.,,-.a,v lor a ^ol,- .sh.M,|,|

»><• |.r..,.,Tty ,m,w..l l.y a native ,„.,-,.„aliv an,! ,„.t a.
•""•'">HTot ,,il.,,ai..l that .a.h votor ^h.M.M hav, , . „ht
t".K.-of..dn,.atinn. Th.-.li.r.-n.ntiail,.ui.|.nun..ni,..(W
••.^'.m-t ..ativos has a.-.,,. ,h„g|y |„>,,„ ,,„,,,,„,, „i,„ j^^j^J^^
"".I Ko„.l M.„M.. a,„l th.- t.-rritori... uhid pra.t i,.aliv
P'-'iy nafv.- ha.- Ih.-., ^.yrvm;\ on lin.s .li(r,.,v„t fnui,
«.-.,.. .,,h,.n.st of, hrprnvi,,,.,.. I.. X (al.on th- o, h.Thn.ul
Iw tn.M.-hi.s,. Mas practically not ,„„<,.,|,-,l to nativrs at ill'

»•••• tlx.njih it CO, '-I 1... ohtanuMl on ,. r. ,.M .„n.litions thcM:wm- M, strict that they wcv aln,„>t m-vcr („liillc,| l,v the
native. an.I the attempt to milijrate the .lisul-antaKes ot
'Ins pos.t.on l.y the plan of .vservinji to the (;.,vem..r an
"'''n"'"<l<'n» position Mith n.Kanl to the na.nes «.,- a .on,-
|'l<l'' hasco. The . .overnor was anthori/.e.l in his .apacitv
i.s supren.e chief of the nativ.s t., act with.,,.. reRanl to the
a.lvi.e of ministers if he saw fit. l„,t it Mas neil! r p,,,.

-

fa hie n..r reasonahl. ,o expect hin. so to ,!.,, ami he ,,.,

.

tamiy ,|„1 „„, attempt to .1., othe.wise than as his mi,,. t,i.
adv,s,..l. U is dear that the execntive ^..v.Mnmc-nr .,f
a colony .annot },e rlivi.le.l hetM.vn ,w., sets of hands

In the Transvaal a,,.- the O.ant.. F.ee Stat,- the nativ..
was definitely (Ie.lan..i to he infVrio, ,,. ,h,. white in Chnr, h
and State, an.i , h<- Chnrches of these provinces d,-nv the
i.a).v.- the e,,nali,y ..on.e.Ied l.y the l)„teh Ref.irm.-.l
( Hmch in the (ape, insisting, even when i h.- Chnich.s wen-
umtod in one h...ly, after Tnion r... pn.viding that the nnion
"f»lH"(h„rchessh.M,l.l not confer on th. ' ape provin.e n.n ,vc
members the rights of .nemhcs in the T.ansvaal an.l the
Orange Swee State. In revenge the movement of Kt i ,opia„
ISP), the native Church of Sonth Afr.ca. has st.-„cl< s/ron
roots ,n the tw.. pr..vin.<-s. thongh the political .lan.'.r
h-ar..d f,„m i, s,.,-,ns „o |ong,-r t.. I„ ,at,-.l so high as it Ma~
som.- yea,N ago.' Jn practice the (hang.- h\vv State Mas

' ' f. /'"•/. yV/,.. , Vl. i:iw, ,,•„,. „K. , |,ur.h .\, AH So. S-i nt im I
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morp n-lr..pa.l.« tl.ati the 'r.ati.vmil, fur it n..t mmt.Iv
rcfiis,.,! i„ i.llnu a riafivr to a( (,i.ir.. land, l.nt >l,ul liim .aif
trom til.' pra.ti.,- „1 ,,r..|,.»i„i,s and >kill«.| tra.Us. an
(•x«ln>iun ^vhuU |MisiMs. hi hutli r.Mintru.s the pass laws
l»y nl.i.l. 1 1,,, niuvrmcnts of fh,. nativrs aiv r.>nilatf.l u.iv
on<ioiis in tli.'.xtivmc. and tlim- was mM-tfrctiv.- n|,i,-s>i,.„
ot ill ticatMMiil of nativis l.y tli.-ir mast, is. Tli,. adv.nl
ol Hiilisli rule «as of no ^-rcat advantai:.- to i|„. nativrs •

it is true that thnv has hccn stiiit.-r (•nfoin.n„.nt of thr
|>"rs..iial ri«ht^ of nativo t.. ficdoin fn.ni assault, tli.-

notorious d." Wn atl rilmtiii- nni.h <.f his an;:,.r aKaiiisi i|„.
IJnIish n.l<- to his hcinj: (in.d for an assault on a nativ.-.
whi<h was of ,,,„rs(. contrary to ..v.-iy lUnv i.i,,, of ,,ro-
prifty. and (.iiaiii minor alt.ialion> were made in i|„.
Nvay of tvlaxintr i hr s.-vcriiy of ,KMiiiiti.-s for evasions .,f

the pass laws.' ^^ In.h still, ho.-, vcr. ren, ih. on.-ro.is i,, I he
extreme. ()ih,.r points of (omplaint of dilTeiviit iai ii.at-
ment are the Mveie p«nalties imposed o,, H,,. ijjj,.,, j,„,.,.

eoiirse of naliv.s with whit.' wona ii. I.ul n..t vice \crsa
the ditTerentia! a.iministratioii of the law reyardin^r assanlt.s
of black on while and vice vcrs«. the ruh-s which f..rl.id

natives to use sid.-paths on streets, to ride inside tram
ears. t'. (ravel lirsi-chiss on railway lines, and similar
other luaiteis. Exempt ions from the ellVct of the
nnmerous disal.ilities imposed on natives can l)e ohtained
'•.v spc iaily (pialitied persons, hut such cxcmpti,,ns are
not \ .y freely ^rallied in i |,c Transvaal and Oran-'e Free
State.

With the adv-nt ot I'liion on.- distinct diminution of the
status of the natives uas hrou^'lit ahout : the rin'on Act
not men Iv makes n,, provisinii for native votiim in t he
I'nion K<neraily. tliou-f. it preserves the Cap,, native vote
!or the present, hut it excludes from iiieudH-rship of the
riiioii I'arliameiit any native ,)r coloured man. Tliis h
a retroiirade step sin.-e the Cape Farliament was .pen to
native or coloured memlMis. lliouLrh it was not the pia. lic!

lor them to he elected even hy those nstituencies \\here
' f'irl. /'-/,., CI. 714 ;,ii,| ItOJ.

Hi#M!l
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184 IMPERIAL UNITY AND THE DOMINIONS

the native vote was a factor ot importance. Moreover ii

must be admitted that even tlie native vote in the Cape
is less secure than it was. The vote could be taken awaj'
by the action of Parliament, but, in deference to the strong
feeling in the Cape on this rpiestion, such a law must be
pas.sed by not less than two-thirds of the total number of

the members of both houses at a joint sitting of the two
houses, a provision which gives a certain security for the
permanence of the vote. Moreover, in deference to the
expression of opinion on this subject in the course of the
passing of the measure through the Imperial Parliament,
it was expressly provided in the royal instructions issued
to the Governor-General that any Bill so passed by the
requisite majority must still be reserved for the signification

of the royal pleasure. But no other solution was possible :

the Transvaal and ihe Orange Free State would not hear
of the grant of the franchise, and indeed there has been,
especially since the in lusion of these territories in the
Empire, a steady tendency of opinion in favour of the
abolition of the Cape vote for natives : thus in the report
of the Native Affairs Commission* of 1903-5 it was recom-
mended by a majority that in place of the vote being
allowed to natives, they should have a small and defined
representation in Parliament on the analogy of the Maori
vote in New Zealand. It is, however, very doubtful
whether, if this plan were adopted, there would be any
likelihood of the grant of the New Zealand scale of repre-

sentation, without which the New Zealand scheme would
be wholly unsatisfactory. Moreover the New Zealand
plan is effective because in effect the Maori electorates
are homogeneous in a marked degree, and in most parts
of South Africa it would be difficult to produce anv
satisfactory result of elections of representatives of natives,
while if the alternative of nominee representatives were
adopted the result would be still more unsatisfactory.
Even in the case of the first Senate of the Union, in
which there were eight Senators nominated by the Govern-

1 Pari. Pup., til. 2399.
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THE TREATMENT OF NATIVE RA( ES isr,

iiUMit, half of whom should he chosen for their special
knowledge of native problems, one of the Senators was
given the appointment because he represented Natal, and
was unable to secure election to the Lower House, his

knowledge of native affairs being by no m. ans extensive or
valuable.

As practically everywhere in South Africa also, the native
question centres in the (juestion of land. The Orange Frei-

State in the p -riod of its separate existence as a colony
commenced to deal with the question in one of its aspects,
the uiuestricted squatting of natives of lands, which had
been condemned on excellent grounds |)y the South African
Native Affairs Commi,- m. But the Act for this purpo.se
(No. 42 of IIKIX) did not receive the royal assent, without
which it eoidd not take effect as it contained, in accordance
with the instructions to the Oovernor. a suspending clause.
The Secretary of State for the Colonies ccjiisiderecP that the
matter should stand over for general action in the I'nion,
the question being one which arose everywhere where there
was a settled white population. The Union I'arliament in

!!»13 passed an Act No. 27 to deal with this problem on
the basis of segregation of the two races to a defined exfetit,
too close contact being deemed disadvantageims for both.
I'nder this Act a commission has l)een apj)ointed to rei)ort

what areas in the Union should be set apart as areas within
which land may not be acquired by purchase or hire by
natives, and what areas should be similarly set apart as
areas in which interests may not be acquired by persons
ether than natives. Pending the report of the commission,
no person save a native may without the special consent
<if the Governor-General acquire any interest in land within
tlic native areas which are scheduled in full detail in the
Act. Conversely, save with the same permission, outside the
M heduled area no European can acquire interests in land
fiom a native, nor a native from a European. The harsh-
ness of these provisitms is, however, modified )>y the fact

that existing contracts arc not interfered with. a. .J may be

' I'arl. Pap., H.C. lOO, 1012, p. y.
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180 IMPERIAL rXTTV AND THE DOMINIONS
renewed except in the case of the Orange Free State, tliat
any niimher of lalx.iir tenants may reside on a Transvaal
fiirni, if they give not less than ninetv davs' work and do
not jiay any rent, and that in the Transvaal and Natal no
native resident on a farm may he removed under the Act
if he .r th<- head of his family is .lulv rejiistered under the
Native Affairs Department of the Transvaal for taxation
or other purposes. I„ the Orange Free State the position
of squatters is assimilated to that of master and servants,
as was at (me time the ease.

The i.rineipleof theAct caused much heartburning amon"
the natives of the Union, and it was decided to petition
the Imperial (Jovernment for assistance in securing mou
favourable terms. The burden of the representations made
by the natives was that the principle of separatirm could
n.)t be cariicd further tlian it was alreadv carried, that the
effect of the law would Ik to deprive natives who had been
saving mcmey in order to acquin land «.f the l(^gitimate
result of their labours, that the aim of the law was to comjul
service by taking away the means of independence, and
that the result of comjjulsory service at reduced wages and
high rents would not be separation, but an intermingling
of both races of the most injurious character. In reply the
(Jovernment laid stress on the faof that in due course it

was proposed gradually to improve the existing system
by expropriating European owners in native areas by
settling such areas on a definite system, by encouraging
the acquisition of holdings in such areas by natives, and by
penintting through native councils the local administration
of atTairs in native areas. It was also jK.inted out that
the decision to separate interests was deliberate, but that the
utmo,st care had been taken to avoid unnecessary hardship
to individuals. What is more important, however, is the
fact that strong exception was taken to the proposal to
appeal on the measure to the Imperial Oovernnient

: it was
pointed ,.ut to the petitioners that the matter was cmc
which essentially concerned the Government of the Union,
and that, therefore, it must be settled in South Africa, and
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>"lfl f<'iul to prejudice the <i,„»\

nil Km of native aflai? ill the rIho warm:,, presnmal.ly was n.en.iy n.eant l>v (ien..ralBotha to nnply that tiu. generosity ..t the rnionnn.h, nobe proo. a^an.st annoyance cansed l.y an appeal to the
r-I'V-d (Wrnn.ent. as it eanno, he snppo'ed that tie
a<l'nnnstrat,on of native affairs would l.e allowe.i to .

.o.Kh..tedl.d1y. hu, in any case it failed of i;^!j^^

While, however, the Imperial (Jovern.nent is ch.ulv
d.vested o any nght to interf.-re in native policv in th'e
n,on, and wh.le the ri.ht of veto on Union legislatio,

" this regard ,s merely an inconvenient anon.alv. the
mi-r.al Govertnnent is still responsil.,,. f„, „». .uin.inis-

.
atton of the co ony of Hasutoland and the protectorates

-t .Vva.dand and JJechuanalan.l. Hy a sonn-what illo.nVal
pr-cdure an al.en.pt has been n.a.le in the sclu.dulc> t.rthe
\o of Ln.on to proseribo the forn, of government which

v!r ?r'T ^' '^''''' '''"''''''' ^^''^" '^^-y '«••'' •"''"•-lover to the Government of the Union. The schenu- ofgovcrnmont proposed is an ingc-nious one,, based on the vi,-w
that the e<mstant change of ministers of native affairs is
a grave drawback to the proper management of .^..eh affairs
t .at eontnnnty in such management is essential and that'
.t Will best be pro,lnced by the giving of the control of theorntones to the J>rinte Minister of the Union, who shall
lK> advised by a counc-il of non-political advisers of .stand-
ing and ability

: while the final control is reserved to thenme Mini.
•

acting through the Governor-tJen.Tal in
<•""<•... .Mtemplated that the advisory council will

norn.ally have- the right to Jiave laid bc-for^ the Parlia-
M.ont records of the points on which they disagreed with
o Prnne Mnnster. Provision is also made for free tra<h>ami freed.,m of mter.-ourse between the territories if taken

over and the rest of the Union, for the prevention of iho
' Pari. I'lip., i\\. -o(»8.
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1H8 r.MPERIAL UNITY AND THE DOMINIONS
^^ale of intoxicants, and ti.e presorvat ion of native land
rights.

Tho scj.on.e is ingenious and the plan of handing over
terntones on eon.litions of adniinistr tion agreed upon ha
a parallel m the case of the handing over in I8!j(i of B,i(i.{,
iicchuanaland to the Cape (Joveriunent.' Hut it is eer
tajnly open to grave douht whether the transfer of the
temtories to the Union would in any wav n.ake for the
bcneht of the natives or of the Union. Hasutoland Jias
been preserved as a native reserve, in which tJie Basutos
pro.sper and very slowly advance in civilization, and Bechu-
analand is n.habited in large measure bv feeble tribes who
are preserved merely by the lack of contact with a rougher
civhzation. If the present regime is to continue, the
I MK.n w.uld reap no s,,ecial benefit from taking over the
adnimistration, while, if it is not to continue, the territories
would certamly from the native point of view be the losers
Ihe case of .Swaziland is different : the folly of the rulers of
the land has so divided it up amongst white and native that
Its merger in the Union is only a matter of time

Should, however, it be decided to abandon Imperial control
over the territories, on the mere ground thu the Imperial
Government has no interest in retaining that control in face
of the strong desire of the Union to take ,t over, despite the
fears cvf the natives, it seems to be unwise to attempt to laydown for the Umon any method of governing the territorie^
It cannot be too clearly realized that a government should
be entrusted with full power or not entrusted with anv
power at ail. since it will prove in practice quite impossible
to maintain the restrictions which i^ is desired to impose.
The elaborate provisions of the schedule v.iH lot be upheld
If the Union Government dislike them, and, that being so
It seems that it would have been wiser to leave them aLie"
It IS indeed open to argue that the constitution there laiddown is a good one, which will he necessarilv tried bv th.
Union and may be adhered to, but, on the other i.an.l
must be set the fact that any constitutional form imposed

' I'arl. Pap., C. 7962.
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CIIAITKK IX

(OLOl'HEI) IMMI(;H.\tioX

N" pn.l,lH„ ot ,Jk. ,„vs.nt clay ,..vsc.„,s uunv .rn,n.

"u> nt.. the ^..|t-g,m.nu„g l),.,ni,uons. 'Vhv .ause of . .,

.^
nl y lies n. the fu„,la,„e„,ally .li|lV,v„, usp,.,,s ,.„„M'Kl. tho pc.j.le ot the l'uit.(l Kingdom and of ,1,l^.Mun.ons „H.st vk.w ,h. ...ostion, a..d the u-suhing .

. y o „Kd.. full al,o.anc. fo. the attitude of ,h. ot
I>art> to the controversy. The inhal.itant of the L'nitedK „gdo.„ .see. the oriental inunig.ant in the fo„n of .st .de t«'ek„.g knowledge of law. or n.edicine, or h„si„e.ss, and otmopean eult.ue

: he hardly ever eon.e.s aero.ss an rHvsentat.ves of the lower elasses. unless it be an oe ^^on |a.sear sean.an
: the inhabitant of a Donunion rare y" o

2

m contaet vuth an Indian of superior education ^.":
and sees .,ther the Indian of the pedlar and petty tradu'

incitntuKsoi sdeseeniledfronisuchanimmigrant.
Aloreover

t must be acnutted that a certain lack of culture goo
,'

b eedn^g on the part of the average inhabitant of a D^ini:mK^ers hnn incapable of appreciating the fact that oric^•ivihzation however differci.f froni That of Europe "otherefore niferior eo facto, and that it is ludicrous to class v

t::tV) ''r t- ^^^^^ '^^-^^ «^ n-;;::;r*^;a coohe Lnfortunafely the existence of this ianoranc

ot ngh idnk, pnnces, who in Europe will be treated withci^slnetxo„ at every court, will visit countries whei: hey
;Y<audy, d tlK.y <.b,ain entrance at an. tiucl ha ^^^y^eMho understands their true position.

" ^

.;fe#
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'
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n m et T ^^T;
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'
! 1

Mt' ^ ^m:-<^mt- / .•an .'A '>u «»<• jk^a^^riM.:^



n»2 I.MPKHIAF. IXITY WD TirK [)()M|\I()Xs

liirMlarl.>silw,i,|,i>Kui.i|Mi.iiiiviil. I5nt ili,.-.<M(,ii.-i<l.Ti.tinnv

«l..n..( invi.li.lalrllu. vUwdmf a>il is , |,,,r that lixliaii aii.i
.lapanoM. uoikits w.Mild .s|Mr.lily ni.M Hrili>|, wdik.Ts on
III! ((,iial tiiM „f <(.in|ictiti(.ii ill Ml. Ii .lim«t,> as 11,,,^. ,,1

Australia, and as they an- dan^.nMis <(.m|H-titois oven in
Canada, tin- Knioixaii uuikcs aiv ciititlfd. in (.hcdiciuc t..
flic law ..f M.|f-,„i>(rvati(.ii. and tlu- desire- l<. luriM'tuni.-
tli<- fyp.'. to sc, urc that tlifyslmli ho IcJt in five (.ecupati.m
Mt the teiiiluiy they have. This tact, of coiuse. means that
Australia and Xew Zealand mii>t hold (imiiv to tlie Imperial
connexion, sinee otherwise they (ould have not the slijrhteM
chance of remaining in possession of land which the/lnuv
not the men to keep, and which t hey cannot hope adeipiately
to jieople for many years t,, ,.o„u., especially as the J)irth-rat",
in both countries is regiettal.ly low for newly settled
lands.

Tlie diHiciilty has of course heen enhanced in recent yoais
f\V till growing national consciousness of India, and by ||„
power of India to exoress her feeling through tlu> -lectivc
members on her legislatun s. Th.- positioi. is at once ren-
dered more lasy and more difficult for the Imperial Govern
inent. It has. on the one hand, the consciousnos that it i.

><upported not merely by vague theories but by local public
ojmiion. while on the other it suffers in India the grave charge
of being unwilling to renuMy the unfair treatment meted
out to British Indians in the self-governing Dominions.
Tliere is no more cogent reason than this for pressing for
the representation of India at the next Imperial Conference ;

It is desirable on every ground that the statesmen of the
Dominions should learn direct from those who can cxprcs>
for India the feelings of India on this point. Nor, indeed,
would It be a bad lesson for Dominion statesmen to « 'eet as
equals in a great assembly of the f:mpire the u piv:>entati'x-
of a race whom they are accustomed to regard as undesirable
immigrants.

The difficulty of oriental immigration scorned tobc disposed
of for a time by the adoption, tm the suggest ion of Mr. Cliani-
beriain and with the concurrence of the Government oi

,. mi->-iui..'v.
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• hi' excltisioM is Loinir felt bitf,.ilv 1.,. .i

'

"ecc,„„,K.e „f ,l,i. ,„„„„,,. „,,,„,„„,, ft'. ;„.',;

111 iK.ts in Uiitish ( olunibia m ll)(i7.' This tM,iso,l,> i... i

.

. q e, ,f ,,,,,,^, ^„„,,^^„^^^^^^ to :^: L r^..od^ after a careful investigation of the uhdc qu^t^^^the Donuruon rjovernn.ent, to seek an .nulerstanclL wi h
.Up n winch was happily brought about

. with the ai t theisiitisli representative at To hv \i.. t ,

•1.-1* Pope. Tl,e re«„l, „, , „ „,;«„,
t";:;':", """ "'

vl.,k ,l,,.t (.r,v..,„„,o„, gave,. ,,J„lg„ ,|,„, „,^ ,„,„, ;

.or t^ first time shouh! be confnec^ra1^f!li 1::^^
jeai-the hgure being nnofii..illy put at 4(K) annualIhe arrangement has worked satisfactc.ily, aad has belii
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IDG IMPERIAL UNITY AND THE DOMINIONS

seviTC ioriri of a rule applied to all immigrants, and was

based upon the undoubted taet tliat an Asiatie immigrant,

often unable to speak English, required more money in his

possession than a British immigrant. Further, the money

was not re(iuired to be dejjusited or paid to the Canadian

Oovernment : the emigrant had only to {irove tliat he had

the sum.

The result of the prohibition was the famous voyage of

the Komugata Mara from Hong Kong with a miscellaneous

body of Indians collected, many of them no doubt undci

false pretences, but ot hers collect e«l with revolut ionary intent

.

The Indians in Canada were undei' the influence of the revolu-

tionary section of the Indians in the United States, and in the

minds of these revolutionaries was concerted the device of

the voyage of the vessel, with the idea either of compellinj:

the Canadian Government to permit their entry, or in the

alternative of intensifying indignation in India. The vessel

duly arrived, the law courts were invoked, but of course, in

view of the clear requirements of the law, in vain, in favour ol

the Indians, save a few who, being domiciled in Canada, wer(

allowed entry, and afteran effort todefy the law,theCanadiaii

CJovernment, which, it should be recorded, behaved with

dignity and restraint, reprovisioned the vessel, and sent ii

away on its return voyage. Tlie subsequent history of tli*

revolutionary members of its passengers is well known.

and Canada could not help feeling that her wisdom in iv

pressing the entry of Indians was amply justified by tin

event. The same feeling was intensified by a series o!

murders of anti-revolutior.aries by the revolutionary section.

and in particular the brutal murder in open court d

Mr. Hopkinson. who, on behalf of the Dominion and Indiaii

Governments, had been engaged in the attempt to protir'

the peaceful Indians from the revolutionary section of tli'

j)opulace.

On the other hand it is to be admitted that the settlers i-i

British Columbia had some real ground of grievance.^ Apai

:

from the general question of the entry of Indians, which nui>i

1 lioinid Table, 1«J14, pp. 3;J0~4.



fOLOURED IMMIGRATION i!)7

be decided by the fundamental principle that a community
in the interest of its own preser- -.lion must i)rotect its in-
dividuality, there was the fact that these immigrants, numv
of them Sikhs, soldiers of the Cn.wn. had entered Canada in
good faith without let or hindrance, had made good in the
country, and desired that they should be rejoined by their
wives and children. The difficulty felt on this head after tlie
adoption by the Government of Sir Wilfrid Laurier of the
policy of restricticm after the riots in British Gohunbia led to
the sending of a delegation to the Minister of the Interior in
the new Ministry of Mr. Borden, and feeling was made more
bitter by the assertion that Mr. Rogers then i)romised the
deputation to relax the restrictions, and afterwards failed
to keep his promise. It is dear from the express denial of
any such promise ever having been made, which Mr. Rogers
issued, that there was misunderstanding. an<l it is probable
enough that the allegation of bad faith which was spread
widely over India was a deliberate invention of the revolu-
tionary section of the Indian population. In point of fact
the Government saw t heir way in a couple of individual cases
to relax the rigour of the law against the entry of the wives of
the immigrants, but the whole question had not been settled
by the time of the outbreak of the war, when the gallantry
of the Indian soldiers produced a feeling in the country
(hat there must be some effort made to relax the stringency
of the rules without endangering in any substantial way the
racial purity of the country.

Apart from the que^t ion of entry, and the attempts, mainly
unsuccessful, of British Columbia to hamper the operation.s
of Indian and Japanese settlers, the Dominion has been
tree from any substantial amount of differential legislation
.>ome annoyance was caused both in India and in Japan in
!i»12 by the enactment in the province of Saskatchewan of
an Act 1 which provided that no person should employ in any
rapacity any white woman or girl, or permit any white
uoman or girl to reside or lodge in, or to work in, or." save as
nistomer in a public apartment, to frequent any restaurant,

' Pari. Pap., Cd. 6863, p. 37 (c. 17 of 1912).

iii

J I I



II

M i

j
H-

1

j

1 i

1'

, 1

w

H)8 IMPERIAL UNITY AND THE DOMINIONS

laundry, or otlu-r place of husiness or amnscment owned,

kept, or managed by any Japanese, Chinaman, or other

oriental person. The strictness of this law was such that the

most distinguished Japanese or Indian firm could not have

employed a yj)ist. and the form of legislation was obviou.'^ly

as offensive as its intention wa.s doubtless good. As a result

,

both Japanese and Chinese restaurant-keepers hiul to dismiss

their white employes, a result which was naturally repre-

sented by them as being devised by their white rivals in

business as a mode of interfering with their trade. Fortu-

nately these considerations appealed to the Dominion and

Provincial CJoverinnents, and in due course the Act was

amended by one passed in IIU.*} to oinit all reference to

Japanese and other orientals, and to restrict the operation

of the measure to ChinanuMi. who are throughout the Do-

minions treated as being in an inferior position to any other

oriental peoples. A similar Act of Manitoba passed in l!)i;{

(c. 10) has not been made operative.*

The Commonwealth of Australia shuts its doors firmly

on all entry of British Indians and Japanese, though it has

done so merely by a language test, and it has very sensibly

thought out a j)rocedure in which provision is made for

the grant of temporary permits of entry to Indian student.^

and persons of similarly high education. Even these

jwrsons, however, cannot settle as of right in the Common-
wealth, nor would, in fact, permission for them to remain

there be accorded. Nor can even a domiciled oriental suc-

ceed in obtaining permission for his children, if they have

not legally acquired as residents a domicile in the Common-
wealth, to stay in the country ; the Commonwealth Govern-

ment persisted in one ease in expelling the wife of a ChincM

citizen of standing and long residence whom he had married

in China and who had been allowed to enter the Common
wealth for a period, though a strong agitation was got u|i

by more moderate persons in the Commonwealth against tin

absurdity of insisting on her departure with her child. In

t hese cases there is no doubt much room to see an exaggerated

' I'nrl. I'fiji., Cd. 7507, p. 2.j.
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COLOURED IMMIGRATION 199

spirit of exclusion, while on the other hand the very rigorous
provisions taken to proven^ the s„,uggli„„ i„ „> c,,;,,,,^
innnigrants were doubtless necessary and cannot he regarded
as to,, drastic in view of the established examples c,f ejover-
ness „f (<huiese in evading the letter of the law' Th,>
position of captains of stc-amers with Chinese crews is how-
ever, rendered very difficult : they have no adecpiate nu-ans
of preventing them deserting in many eases, and when such
desertion takes place the imposition of a fine of £l(MiMor
each deserter may be unjust, though in practice the ( ommou-
wealth Government has on several occasions remit tc«d
penalties thus imposed if satisfied of the bcma fides of the
captain. On the other hand, it is impossible not to consider
a.s undesirable and needless in the long run the tendcncv
which IS showed to restrict the rights of the resident orientals
to exercise trade.s freely and in other ways to expose them
to disabilities. The compositicm of the Australian popula-
tion ,s a matter of the highest importance from anv point of
view, but the oppression in minor ways of persons lawfully
resident ,s unworthy of a great people, and every now and
then the fact receives some recognition, as. for instance Ijy
the Parliament of Western Australia rejecting in 1910 a Hill
which was introduced for the purpose of forbidding marriages
between Europeans and orientals. The Commonwealth Old
Age Pension Act ^' excludes Asiatics, but not those born in
Australia, a vei/ sound principle, and it doe.s not penalize
a woman for marrying a man who is excluded from the old
age pension on that ground. The most serious feature of
the present day is the tendency of the Parliament of (^.eens-
land to extend bc>yond the sphere of immigration which is
covered by Commonwealth legislation the i,rinciple of the
exclusion of Asiatics from employment because they canncjt
pass a language test. It is not a case of the mere passing
of a factory Act, or. as in the case of Western Australia
a mines Act reciuiring that the employc-s should have

Sc(> Alt .\o. lis (if mil'.

Or even t:2(MI. if ,i previous olfein

Xo. 17 of 19(18.
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a knowledge of t he English language : 8uch a rule has obvious
advantages and may well be treated as of importance for
the safety of those employed in the mincw. But when it is

provided in an Act regarding the manufacture of margarine'
that no person who, not being of European descent or an
aboriginal native of Australia, has not obtained in the pre-
scribed manner a certificate that he is able to read and write
from dictation not less than fifty words in the English lan-
guage shall be employed in any factory licensed under the
Act, and, when it is remembered that the language test when
applied in Australia is not a test to examine knowledge "ut
a courteous mode of exclusion, it is perfectly obvious that
the possibility of a few orientals being employed on work on
which an aboriginal maybe employed is a siAgularly absurd
example of jealousy of orientals. The existence of legisla-
tion hampering Chinese in the control of their business stands
in a different positi:;n. because it is tnie that Chinese are
very difficult to supervise in matters like the observation
of factory Acts, and the treatment of Chinese has long been
left to the care of the Dominions.
The differences between the Imperial and the Cr -mon-

wealth Governments as to the treatment of British Indians
has been confined in essence to the question of lascars on
British ships,2 and the British Government severed its con-
nexion with the Commonwealth Government in the mail
service rather than accept the view that the giving of a mail
contract to ships which employed lascars must be forbidden,
though of course they did not contest the right of the
Commonwealth to provide by law that no contract for the
cPrriage of mails in which the Commonwealth was con-
cerned should be given to such ships. The effect of (lie
passing of the Navigation Act, 1913, of the Commonwcallli
into operation, when it is brought into effect, will be f..

make it practically impossible to employ lascars in the

' Act Xo. of 1910 ; of. No. 18 of 1904. But contra Pari. Drh I'll-

Iv^^^'n'i n'r*""
^"^f'-""'* '^'"^- ^^^''•. 1912, pp. 2642 sq.; New South

\\ales Par!. Deb., 1912. p. 567.
= Pari. Pap., Cd. 1639.
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coasting trn.lo, wlurh inch.dos any tr.ulo d„„o botwoon Con,

o the Conunonwoalth laws regarding ,.o„,li,i.,„ of sp^ o

lascxr cro«s. More sonons. lumov.r. is tl.o fa.t that theRoyal (V.mn„ssK,n of ,ho Conunonucalth on ,Ih' „ 1fishery .s anx.ons to see the participation of Jap „ /
that trade bronght to an end by repbeincr the .1
^th.^..strahandiversandexHndinJ,::;:I ;;^X:o Anstraha a recommendation which has not so f^X^
a^-t , upon I But by joint action of the Con.nmnwedlhancl Queensland the sngar-growing trade has Z^Zil!^to Asiatics. w,th compensation for vested rights ^

In the case of Xew Zealand, while innnigration has beenpro .bited .n large measure by the nse of tte lani ^^.n he fmm.grafon Act. in lUV.i there was a .o.^I dcd oag. a .on on the ground that nat i>-es in considend.h-
. j

'
ad succeeded ,n entering the <ountrv from Fiji dc- , ehe pn>tect,on of the Act

. The san.e filing ha.l .nan e^^Itself earher. in IJUo. when t he effort of the s'npping i eroisucceeded in obtaim-ng the passing of a Bill'. wL-lf pro' 'dfor penalizing vessels whic-h carried lascars as pa t t h'icrew, and which traded from Xew Zealand to iul r 1 a ,.mposmg on the passenger ti,.kets .nd freight cl..rg ^ em respect of passengers and goods carried'bv tlem a tyof 25 per cent. a>i valoran. unless the vessels" com plied whISow Zealand conditions of coastal shipping as
"'^

„,; ,'
-ges and treatment of the crew. Thi m .a^"^;^for the signification of the royal pleasure and Mas m^assented to after it had been discussed at the n .eC onferenee of ]0,

1 on general grounds. The nieas
"

upon to senons objections as regards its i>roposed"pe
t ^.u-n the point of view of constitutional law. bu a

'

-nore directly objectionable by its attempt to drive LZ
' I'ar!. P„j>., ci. 7.-,u7_ j, ,;,.

- Qiioen.slan(l Act Xo I nf |iii'> . c ....
' '1. 6863, p. 113.

' ^ ""'"""^^<'"ltl> -Nos. 25 and .T.of 1912 ;

•' Pari. Pap. •, 55so_
,, ,7^

^'Hl

,|i

^•11
, i

(.•«1



2(12 FMI'KIJfAL TNI'I V AND THE f>()MINI(>XS

I
,

ill^

out of the Hhipping trade. Had the proposal been made by
a inreipn power, it iHoleartliat the Britisli Cioverninent would
liavc lu'cn entitled to protest and to retaliate, and therefore

it was not less open to objection when the persons aimed at

were British sid)je(ts and the Dominion eoneerned a British

Dominion. The force of the position taken up by the im-
perial (!<ivernment seems to have been recognized in the

Dominion, where the failure of the Bill to receive the royal

assent has not been taken very seriously. More objectionable

even is the suggestion in 1013 that the immigration legisla-

tion should be strengthened by legislation affecting Asiatic

CO )io)nitic. but though promised in Parliament such legisla-

tion has not been passed, and, in view of the fact that com-
plete exclusion is effected in the (.'ommonwealth withoul

discrimination <it uooihie, the need for any such measure
caimot be asserted.

Bui (he real crux of the Indian problem lies in the I'nion

of Scaith Africa.' In that case (he aim of the Government
and the • vople cannot be racial purity nor the danger of the

ii.troduction of natives of an inferior race, for the South

African negroes are far inferior to the British Indian in all

regards, and indeed many of the Europeans who oppose

their successes as traders so bitterly rre really Jews of very

lf)w and undesirable class, who do not know English, and
who therefore only obtain entry into the country because

Yiddish, for purposes of the Immigration Act, is classed as

a European language. In this case the only ground for the

exclusion of the liritish Indian must be merelv that the

appalling difficulties ..rising from the colour que > ion in tli(

X'nion must not needlessly be added to by the creation ot

a further difficulty in the shape of a large resident British

Indian population. The position of (he Imjjerial Govern
ment is. however, rendered the nu)re difficult, since before

the Boer War the ill-treatment of tlie British Indians formed

a subject of .severe remonstrance to the Boer Governmeii!

a; Pretoria, and as high an authoi'ity as Lord Lansdownc

' Tlic lUmiid Tiihh . Iltl4 |)|). ;!.>I-IU luis a good article, written from tiic

.Smith Afriiaii point of view.
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i-xpro>se<l th.- view that tlu' tmitincnt of tlic Biiti>h hulians
was f h,. \v,„s( „f the crimes of tlif Transvaal Hcpi.hli,.. The
irony of fate roultcd in the failure of r.ord Milner, as ( {..ver-
nor (.f t l,e Transvaal after I lie war, t .. n'tnedv evn one of t he
Kiievances wl.ieh the Indians IumI, while the administration
of the laws with the strietness of the new r.-in.e. as („„-
trasted with the laxity of the old, n.a.h" tlu- position of the
Ind-ans a good deal less favonral.le than it had l.een hefor.-
the ^vnr. To erown all, Lord .Miliier actnallv su^Kcsied the
passnig of legislation which w(.uld have made the conditions
for the Indians nnich worse than hefore. hut happily .Mr
Utteltcmdeclinedtoaccede to this discrcditahle suggestion.'
it IS, indeed, inipossihie to resist the conclu>ion that either
the protests made before the war with the appn.val and aid
of the High Commissioner, Lord Milner, were unjustified,
or that the policy of h-avnig these wrongs uiucdressed after
the war was unjust iliai.le.

For the period after the war the Crown C.lonv adminis-
trationkept theHriti>h Indians ..tfectively (,;,t of the country
by the use of its wide powers under the P,„rr Pre-sfmttion
Ordimnce. 1(.(.2, and one of tlu> first acts of the re,sp<.nsil,|e
CJovermnent of the Transvaal after it had been appointed
and met Parliament, was to pass an immigration A(t, Xo. 15
of 1907, which absolutely excluded the entry into the Trans-
vaal of any Indian who was not already "domiciled there.
This legislation was accompanied by an Act. No. i' ,,f i!»o7
which comi)elle(l registration of all Indians, a rule which
was declared to be necessary to pievent evasion of the
Imnngration -Ac but which was bitterlv resented by the
Indian wmimunity and marked the l)eginning of a grave
struggle between the Indians, who adopted a passive-
resistance policy, and the Government.- Ont of the neces-
sary incidents of the struggle further grievances arose:
-Mohammedan prisoners confined for breaches of the law
were refused any consideration in respect of observing

' /'"//. /',//).. (d. 22;{!>.

- l-nrl. /'<,/>., CI. ;!887. .\,t .V,. l.", of l-lll" was aniendod
more severe by Xo. ,'t(j of lOns.
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204 IMPERIAL UNITY AND THE DOMINIONS

religious festivals, such as the Fast of Hamazan.and Hindus
were compelled to do tasks depradiiifi them in caste. The
Transvaal (Jovernment pleaded that the miscellaneous

population of the jails prevented discrimination, hut the

Indian (Jovernment pointed out that in India with a mon-
miscellaneous populatioii in the prisons it was foinid niuieces-

sary to compel prisoners to add religiou> degradation to

civil punishment. Moreover, one device adopted in the

summer of 1 !»(»!» by the Transvaal (iovernmeni, the putting

of British Indians outside the borders of the Transvaa! into

Portuguese territory, whereupon the Portuguese' othcials

l)romptly dejjorted them to India, was bitterly resented

as an improper ii,-<e of a foreign government as a jiawn in

the game of oppressing Jiritish subjects. Tlie situation wa>
aggravated by the persi.stent attempts of Natal, in l!t(»S. to

limit further the rights of Indians in that colony. Natal

has attained jjrosperily through the work of her Indian

immigrants, and her tletermiiu'd attempts toexploit the>c

people by forcing them out of the country when they cea.'^cd

to be under indenture cannot ])e regarded with anything;

except dis.satisfaction. The first effort was that nuide in

18!)5, when an annual licence fee of £3 was imposed on every

Indian of whatever age or sex who was not reindentureel,

and it was imposed simply for the purpose of securing tin

departure of the Indians after indenture. In 1S!)7 then
followed a policy of leaving the dealing with the renewal ot

the grant of trading licences in the hands of the nninici

palities, on which the British Indians were not represented

The parliamentary franchise was also, in 18!»(>, taken away
from Indians on the ground that they belonged to a rac*

who had not the franchise in their native country. In l!»o."i

the further proposal was made to remove the municipal

franchise totidem verbis, and to rank Indians with uncivilized

people generally, but this Bill was not assented to })y tip

Crown, and in 1011 a further effort to exclude the Indian-

from the franchise failed. In 1008 two further efforts wen
made to deal with the matter: in tiie first place it wa
proposed that no further licences for trading pin-poses shoiil'.

\^\Y
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I lit' Kinpiic li\ tlif ili»ii>liiiii> <linVniir»> <>( (i|iiiiii>ii iMtwrcii

I Ik- ln(liaii> aixl tlit- (iovtriiiiMMit , \vlii<'li cxliiliitfd a |)(i>itii)ti

tatal to anv colicsioii or liiipt lial unity, inadc a ilctctininctl

ctToi't to indiKc tin- new I'tiioii (iovoinimnt to wliicli tlic

<oiitiol ot inattc'is (lillVirnf iaily atlVctiiijj Indian^ parsed,

iiiidtT s. ' i7 of till' S'nith Afiicu Act. I'.MMK on the toinialion

of a iinit.d S<ait li Africa to takr np in a iu\v ^pirit tlu- wlioir

c|iH'>tion and reach a icasonahlt- ^ollltion. 'I'licy in<licat('d

in a di>patcli of Octoher 7, HMO.' that the solution of the

diOiciiltio should not lie of in>up('ial)lf ditliculty. having

rcjjard to tin- cxprcsM'd wish of the U-adcis of the Indian

<'oiiiMiunity to arriv*' at u sfttlt'incnt l)asi<| on the repial

of the Act of l!M»7 of the Transvaal, whicli discriminated

directly against Indians, and l>v the enactment in its place

of legislation hased on the latiguage test prini iple, it lieing

understood that, while as a lule the te>t would l)e adniinis-

l<-red in a differential manner, nevertheless the (iovernment

would admit a limited inimber of educated Indians every

year with a view to the meeting of the spiritual and other

needs of the liidiun comnninity. The Imperial (iovernment

also expressed Mie hope that it would he found possible to

make South .v.rica a singk* unit for innnigration purposes.

It was further urged that some steps should be taken to

meet the guevances in Natal, and satisfaction was expre.ssed

that it had been found j)ossible. by giving an appeal in the

ease of the refusal of the renewal of existing li<enees. to

mitigate the eomplaint of unfair treatment in Xatal in the

matter of the withholding of such licences. It was also

intimated that the Government of India liad decided from

July 1. I!Ul,not to allow further emigration under indenture

toNatal. on the ground that it ap|)eared that theGovernnuiit

of Natal was not j)rej)ared to accept the immigrants as a per

maneiit element in the population, and that tempoiaiy

emigration was considered undesirable in tlie interest of tin-

emigrants themselves.

The Union (iovernment met the proposal ->f the Imjjerial

(iovernment in a spirit of com|)romise : t. consented to

> I'arl. I'lqi., ( (I. ,V(7!t.
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iiitr.Ml., ,. „ Mill ImM.I ..„ a laiiKinij... (..... ,m„mIv. .1.. n.l...nma Kiii(.|M-ai. lanKuap-. af the i,M,M.>t ,,f il,,- iinrniKialiun
i.m.tT. and .-xpn-vs,.,! tl„.ir .*i||i„«m-> t-. a.l.nil „>„.( ..h,
<a»»«l Indians ..v»r.v yvnr. Hut tluy .h.-linnl t.. a||o« |,r,.

nngiatinii anmnK tlic (litf«i(iit |.ails ,,f fl... li,i,,n. TImi.-
wt'iv no fn.lians in i In- (»ian«»' Km- Stat.-. an<l .va. in,,-i
iindfsiral.i,- t|,.i, ..JtluT H,,.,,. „c in tl..- Tiaii^vaal it >linnld
In- pnssil.k- for :lic iaiK<' population of Natal to p..n<liai.-.
«>n till- otlKT liand, tli.- (Jov.-ii.nMnl m-ic anxious to miti-
K'ate as far as piacti.al.lc tlu- ..l.jc. lional.lc parts of tlic
K.'Kislrati.m A<f of the Ti-n^aal. I.y al.and..nin^' ti,.-

dcM.and tor the prints of all the finK<is in cvfry ((»••, and
l)y asking no finger-prints at all in the ca^t- of an In.iian ulio
(•(Mild write well. As a result of tins attitude, in April l!i| I

'

a st(.p was put for . time to the passive-resiMance move-
ment. I.ut in l!)li> it was not foumi possible t.. earrv <.nt tlie
pn.posed legislation. Fur. her progress to an understanding
was made in the eour^e of a vi.Mf I.n Mr. (Jokhale to the
rni(.n, and at the beginning of I<»i:j the legislation was at
last ready for introduction into the I'nion Parliament, where
I he (Jovernmeiit p.essed if forward after re(eiving most
urgent representations from the lmi)erial (Jovernine t to
the effect that it was of Imperial importance that the legis-
lation should be passed, without further postponement,
toaher the extremely unsatisfactory posit ion of the Indians.

-

The Act was assented to on June 14. and came into clfect
"U August 1, but it did not effect the .settlement desired.
On the c(mtrary, not only did .Mr. (Jan.ihi take exception
to certain of its provisions, but popular feeling was much
excited by the case of one Kulsan Hibi. who was pronounced
I'V the Court •' not to be eligible for entry into the I'liion.
though she was the wife of a person domiciled therein. The
Act—wliich contained pnni-ion for a stringent language
test in the form of ability to ,(>ad and write any European
language, including Yiddish,' to the sati.sfac"tion of an

' P'lrl. Pap., Cd. (i28:i. pii. ;{, 4.

- Pari. Pap.. Cd. t}!l4(». 3 />„,/ y.„^, ,.,, ;, , , ^^^^ .;,, ^„
' \i(ldi,>ih as iMiropcun was iiitrodiicrd l.y tUr i\>i,r .\, t .\,., .{(» .,f |"

i
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iniiiiiKiiilinii iilli(«r, m, mi ji|i|M'al. an iiiiiiii^riiliun hntinl.

iukI wIihIi a|.n ciiipoMcivl the Miiii^tir to f\( liidi- miv
ix'ixoii (II t la^h (if |HTMi|iH ciiiiKidcMil liy liiiii. (Ill «'((i|i(iiiiii

HIoiiikI,-. (ii'dii a(((Miiil (it ^tan<la|(l kv liuliit?. (if life, iiiisuitcd

for the liiioii or any proviiK c- |tcriiii((i«l the cniiy of the

wifV and ( hildrcn under i(i vjuhh of agf of any iwrHoii who
was |autiill\ ddiiiii il((l in any proviiKc iiicltidinj; \\w wile

and I liild of a lawful and iiioiio>iain<Mis marriage duly < cle

••rated .k rordinf; to the rite?, of any religious faith outside
the I'nioii. 'I'heic is no doiilit that this clause was intended
to |>erniit the entry of wives of Indians who in fait win
Mioiiogainous, JMit it was held that in law no Indian mar
'••ige could lie deemed nionogamoi.s if by the religious faith

(if the Indian in (question he could have more than one wife

without illegality. It was felt that the (ioverninent. in

taking the ( a.se of KuLsan liilii to the courts, was deliberately

defeufing the intention of the Act, atid at the same time
a grievance wliidi iiad not been dealt with in the Immi
gration Act eame to u liead. Mr. (iandhi liad expected tin

re|K'ul of the i;j tax imposed in Natal on Imlians who did

n'»t reindenture. and he believed, as most of the Indian-
in Natal believed, apparently with good reason, that a

promise of tliis repeal had been in oflect mmie to Mr. (Jokhajc

onthc occasion of his South African visit. At the instigation

of Mr. (iandhi. a passive-resistance campaign was begun
in Natal, 'vliich in October ended in serious rioting with
los.s of life i(, the Indians. Tlie .situation was serious ; th'

riots were put down very firmly, and Messrs. (iandhi. I'ollak

and Kallenbach t he leaders of tlie movement, put in prison

but the (ioveinnicnt of the Union recognized that the sitiia

tiondid no credit to tlu- rniun, and that some more etl'eetiv.

steps were necessary. They decided ac( ordingly lo submii
tlie examination of the cause of the riots to the judgemcn
of a judicial commission, and appointed accordingly su« I

a commission. To some extent the purpose ol the Com-
mission was foiled, as the leaders of the Jndians. for reason

which are now of secondary importance, < dined to aeeej!

the constitution of the Commission as satisfactory, an i

i!
d!
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210 IMi'KRIAL UNITY AND THK DOMINIONS

the I'HVct of inonogainous iiiarriagcs. 'I'hc ((ucstioii of

n'Cdgtii/iiig polygamy, wliicli was picsstd upon llu- Coiii-

iiiission hy tin- represent at i vis of the Molianiinedans in the

Union, was negatived on the ground liiat flie country was

monogamous, and that it could not l)e exjx'Cied to alter

its fundamental view of marriage, but they expressly stated

that they did not see any reason to penalize such a man it

he subsequently performed a religious marriage, while, how-

ever, such a marriage could not be allowed to have any

etTect in law. TI.ey also examined in detail the complaints

which had been made that the Act in effect diminished the

rights as to migration into the Cape of Ciood Hope of nativi--

of other ju'ovinces of the Unictn. Prior to the passing of

the Act of 1!H:{, it was open to any British-Indian in So\itli

Africa to enter at pleasure the Cape, but the Act of 1!)I.'{

restricted the right to those who could pass the examination

test as laid down l)y the Cape Act No. .'JO of I'.HKJ, whii ii

required the writing of an api)lication in a European

language. Though it seems clear that the change of law

was a deviation from the agreement made between the

CJovernment and Mr. (Jandhi in 1!H1. they c(mcluded that

the grievance was in fact negligible, as the migrati(m t"

the Cape was very small, and the examination test one

which any Indian educated in the schools of the province-

could easily pass. They further examined largo numbei

-

of minor representations as to the working of the iDimujni-

tion Act. and suggested remedies for difficulties : the cliii !

of these were the advice that identification certificates given

to persons leaving the Union for temporary purpose shouM

be allowed three years" validity instead of one. that great (i

rapidity should be intn)duced in dealing with application-

for peunifs for certificates, that greater facilities should lu'

given for temporary visits to other provinces, and miner

matters. They also recommended that, in order to avoid tlic

loss of time and money entailed on women and childn n

c(miing to South Africa only to ffnd themselves rejected n-

j)rohibited immigrants, officers of the Indian (JoverniVK iii

should be empowered to examine cases in which woiiuii
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and children .lainicd fu Ik- tlu- wives i.iul children ui ,,ers..ns
d<.nii(i|ed in the Tnion. and thaf these ,,eis..ns who wen-
im.VKled with certificates „f their identity l,y such otticers
should he admitted without (juestion.

The Commission also explained at great length the (|ues-
tion of the £;{ tax in Xatal imposed under Act N. . 17 „f
1«J»"> * (m ail indentured Indians coming to tlie Colony after
the date of the coming into operation of the Act, who
declined to reindenture or to leave the ('..jony. a.id under
Act No. 3 of lit();j ,.n all their children after attaining the
age of i(! for boys and 1.'} for girls who did not indenture
tJiemselves or leave the Colony. They pointed out that,
whatever the doubt might be as to the understanding of
the condition by the natives who indentured, it was well
understood by tin- Indian ^;oyernment, and that it might
be argued that the tax was defensible in the case of the
immigrants fhemselve.s as a matter of contract. But they
declined to .settle the matter on narrow grounds, and exam-
ining the arguments adduced in favour of the tax they
found that in point of fact it did not secure tlie reindenturing
of many of the immigrants, and that it did ncjt induce many
to leave for [ndia. On the other hand, it was most difticuft
to collect, and it encouraged vagrancy and roused ill-feeling.
Moreover, it was wholly inequitable to apply it to children,
and it even ai)peared that in IHOo if was not the intention
to apply it to women at all, nor did any one doubt that it

was improper to apply it : indeed, in MUO the Xafal Oovern-
menf liad given power to exempt women on grounds of age
and other cau.ses, and in 1<J13 the Union Government intro-
duced, but failed to carry through Parliament, a Bill to
exempt them altogether.- On all these grounds, therefore,
the Commission decided to recommend tlie repeal of the
Act in toto as regards this point.

The report •' of the Commission was happily accepted by
the Government and by the British Indiaas as affording
an honourable ground of a settlement, and the sobering

' I'arl. P,q,.. Ccl. Till. j,!,. T.".. 70. -• Ibid.. Cd. (J'.J-JU. pi,, liu :!]

^ ll.id., Cd. 720.-).
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I'fft'cl ill the (oimtry <>f the outbreak of rioting in Natal

contributed to lendei' Parliaiiiejit anieiiaMe to ( onsider tlie

quest ioi. ''"spas.sionately. It \\as recoj^nized that the aetivity

of tJie C.Aernnient in suppressing the riots showed tliat

tJiey were not afiaid of tlie Britisli-lndian poj)ulati()n, vvhili-

their willingness to accept the findings of tlie Judicial Com-
mission told in favour of their moderation. Accordingly,

Act No. 22 of l!H4i was therefore passed to amend the

Act of l!»13 in so far as changes were necessary to secure

the aim of the Government. It ])iovides for the aj)p(jint-

ment of jjriests of any Indian religion as marriage officers,

with power to solemnize the marriage of Indians in accord-

ance with the rites of that re'i.;,ion, such marriages to have
tlie usual results of other legal marriages, and due registers

of such marriages to be kept. It also provides for the

validation by registration of marriages which arc de facio

monogamous, such registratit)n to be followed by all the

results of a monogamous marriage. It further authorizes

the introduction into the Union of the wife and children

of any domiciled person, notwith.standing that the religious

law of that person would allow him to have several wives
at one time, but subject to the condition that there is no
person within the Union to whom he is united in such

a religious mariiage, and that he has no offspring in the

Union by a woman still living. It is thus rendered legal

for an Indian who does not wish to haNC his marriage treated

as monogamic still to bring freely into the Union and to

fake out of the Union, without losing the right to bring back
there, one wife and her children. The Act also repeals

entirely the pj isions regarding the licence fee of £3 in

Natal, and forbids the taking of juoceedings for arrears

accumulated before the repeal. The measure was received

with lively satisfaction by the Imperial Govermnent as tcr

minating the movement of jiassive resistance and promising

well for the settlement by agreement of future difficulties.

Some of these difficulties are alluded to in the report of

the Commission. Into most of them they felt that they

1 Pari. J'ap., Cd. 7644.
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had no power („ i„q„in.. as thoy .-ould not 1„. hol.l fo have
stood m causal relation to f he riots, as for example the pro-
h.b.tK.n m the Transvaal of landholding hv Indians, and
their exelnsion from the aeqnisition of ri^dUs under the
(H.Id Law. the insertion by the Governnn-nt of the Trans-
vaal m grants and leases of land in townships of elauses
forh.ddmg transfer or h-asing to Asiaties.i the alleged want
of proper edueational faeilities for Asiatics, the prohibition
o carry arms, their exclusion from the inside of trams in
he Transvaal, and so forth. They did. howev.M. .-xannne

the qtiestion of the grievances r,.garding the is: ue an.l
renewal of dealers" liec.nces in the Cape and in Xatal.-" Fn
tlie former e.

• th.y found that the City Council of CapeTown m efiect n.fused H.e necessary recmmen-lation for
grant of new lieences to Indians. <,r the transfer of an

t...stmg heeme from ,me Indian to another, but allowed
annual renewals without qu,.stion. In the Xatal boroughs
he grant of heenees to In.lians was restricted in the nmin

to those earrymg on their work in In.lian ,puuters, while
renewals^ were not. as in the Cap. . granted as a matter of
course, but nnght be refused, in whi.h ease, ho^^•ever anappea was allowed to the Supreme Court. Outsi.le'the
ownsh.ps and boroughs in Natal there was no complaint
the matter being in the hands of a (-)ov(Mnn)ent li,.ensing
officer, who acted with perfect impartiality. While recoe-
nizmg the difficulties to be faced by the Indians in the c.ase
o the Cape municipality and the boroughs and townships
ot Natal, the Commission felt that it would not be practicable
to interfere with the municipal control of the matter.

' N,-o A,,/. Pa, r,l ,;us7. as to ,|„. ,,osi,i..„ „f M,i,isl,.I„ „ „„,|..,-<!» ('olcl Law, ,Mui (he T,.wnsl,i,,s AMun.iinrnt \.(
- "(irl. Pap., (

',1. 72(5.-,.
i,|,. ;J8, ;!<».
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CIIAITKU X

MERCHANT SHIPPINC

1

TiiK nilc In- wliich tin- logisIaUdii of a Domiiiinii is rc-

strit'tc'd within strict tonitorial limits canit's with it the

consequcnci'tliat all lofiislation Ina Dominion for the control

of shipping must n priori he invalid whenever a ship pro-

ceeds beyond the limits of territorial waters. It would there-

fore follow that all legislation for merchant shipping to he

effeciive would rccpiire to be fniperial. and in point of fact

the Imperial Legislature long controlled merchant shipping in

a very minute degree. But as early as 1854 legislation was

passed allowing Colonial J*arlianients to regulate the shijiping

registered in the Cohmies. and in 18(i0 power was given to

these Parliaments to deal with the coasting trade, but subjec t

to certain conditions. As re onac>.^d in s. 735 of the Merchniil

Shipping Art. 18!I4. the Legislature of any British possession

may by any Act confirmed by His Majesty repeal wholly or

in part any provisitms of t lie Act (other than those in Part 111

regarding emigrant ships) relating to ships registered in that

possession, but such an Act cannot take effect until the ap

proval of His Majesty has been proclaimed in the possession.

Bys.73f)the power to regulate the coasting trade is given, but

any Act must contain a suspending clause, must treat all

British ships alike. and must respect any treaty rights granted

to foreign ships before May L'J, l.S()i». and any renewal ol

these rights. The wording of neither clause is free from

obscurity, but it may be assumed that tl.c clauses are sufli

cient to allow the Legislature to make laws which bind tin

ships concerned while on the high seas.

In the earlier days of t he self-government of the Dominion-

few questions arose out of merchant shij)ping : the ("olonu

were not then in any way anxious for more rigid rules than

those enforced in the United Kingdf)m. though a dispute ot

fl'.il
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an oncrgclic kind (lovclopcd itsHt with i|„. (iovcinnKMit ol

the F)(iniini()n of Canada (tvcr tho (luotion nf load lines, flic

Canadian (iovi-rnnicnt contest in« that a> refjards rej,'istered

vessels the Dominion I'arliaiiM iit .(.iild alter the Imperial
standards of loa<l iiiic. and tli.it a vessel marked in accord-
ance with the Dominion standard was entitled to enter ports
of the United Kingdom free from (jnestion. although it did
not comply with the Imixrial rules, while the Imperial
(Jovernment replied that this contention ignored the fact
that specific provision • vas made as to load lines which
clearly negatived the idea that the power to repeal applied
to these rules in such a way as to render the new rules made
by the Dominion Parliament valid in ports of the I'liited

Kingdom
; neither party would give way. and the Act - still

reinains on the Canadian statute book, hut is not in operation.
The positicm. however, has undergone a very considerable
change since the growth of .\ustralia and New Zealand, and
the rise of their advanced legislation regarding the privileges

of labour. In 1!K)3 New Zealand enacted a new shipping
code, whicli went in many re-pects beyond the Im|)erial x\ct,

and applied much of its legislation to ships other than
registered ships and the coasting trade.' and a Royal
Commission in the Connnonwealth in 1!M»4' jnadp recom-
mendations for legislation in much the same sense. The
New Zealand Act was assented to in 1 !)().->. but with a clear

intimation that nnich of it might be held to be iiUm vires,

and as the result of prolongs! correspondence it was decided
to convene in 1!)(»7 in London a Navigation Conference, at

which the Imperial (Jovcrnment and the (iovernments of

Australia and New Zealand were represented and there were
})resent representatives of the shipping inten-sts of the three
countries.^ The result <jf the prolonged discussions which
ensued was to lay down the rule that the vessels to which
Austialian and New Zealand conditions should be applied

' 57 uikI .")8 Vkt. c. ()U. s. 44-t.

2 ('. 40 of 1891. Cf. Pari. hip.. C. rc':(!t.

•! P<i:l. Pop.. ('(I. 2ts:{.

^ Ibid., ('(1. ;(r)(i7.

^ II. id., ('il. .•iu23.
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wco vcs.M-ls which wnv rogis(,.r,.,l i„ fho,. D..:niriioii> uhi|,.
trading thrrein. and ali vessels while engaged in the coasling
fiade. iiK hiding vessels from f)versea which look u,, ,.a>s(.,i-
gers or cargo at one port ot a Doniiiiion for delivery in
another, with a saving for the ca>e where |.a>Mngcrs or car-r,,
were landed at one port to he taken to their dc,tina. ion hv
another steamer.

Tile result of this Conference in the case of New Zealand
was the pa^-ing in IfKKK.f a Hill ' which was reserved for t he
signitication of the royal pleasure and assented to in l!t||,
nnder which the operation ..f the «'ailier Act was limited t.i

such vessels as were deemed to he within the p<.wer of the
J^'gislatnre in the terms of the agreement of 1!»07. The only
|)oint of importance which aroM^ in the discussion was thai
•••'iicerning I he claim of the New Zealand I'arliame.it to regu-
late the rules of interpretation of hills of lading ente.v.l into
in England for the carriage of goods to New Zealand, and
this claim was withdrawn in Iftll l,v an amenflin.^ \rt -

But in IMIO difficulty ar(.se over the Hill then passed "cjuir-
ing that seamen emjiloyed on ships trading to tlie Cook
Islands or to Australia shf.uld he ..ntitled to receive the same
rate of ^^ ges as was current in New Zealand, while if this
condition were not complied with a dutv of twenty-five per
cent, should he levied on the amount paitl for j.assages or
freight from New Zealand. The Bill raised (,uestions of
unportanoe as regards the differentiation against Asiatic- :'

and on that ground was never assented to, hut it also raided
serious difficulties apart fron) that eonsideration.

In the case of the Commonwealth difficulties arose which
Imd not made their appearance in the cas<. of the Dominion
I he first of these arose from the fact tha* the Con.-^tifufioH
Act of the ("(m.monwealth dates from liKio. whereas the
Merchtnt Shipping Art was passed in ! X!»4. ( )n t he stren-rt h
of this fact the Commonwealth (iovernment put forward
the claim that the ,)ower to deal with navigation given l.y

1 \o. :if. of 100!) ; (vi. .-,i;r.. pp. 7:i-s.'{.

- Ko. :(" of lilll ; ci.

",'/rf'. .'fl X.Z L.I!. 82.-..

IIU'.I 1, l)l>. St. 8.->; X,,r Zaihnu! Slnpjnnr/ („.

^ -Above, (liapUr IX.
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•. «.>la .> w..l,o,„ ,,.p„-,| „. „... rcstnVtions of ,1... A<.. of

H (li>ti.l,uf,on of powers Ih.,,,,..,, i|„. .s,,„.s ,„„1 ,|„.

T'""''""'''^''--'''
''-'•''<- -as „opo^

'"-'T."o ,h,.|„.p<.nalA..,of|,s.M. lM„aliv. iM,!,..!.

'K I..I as formally pass.,1 l.y ,1,. I'arlian.,.,,, i„ ,.„. ^asn'MTv...l for tlH- si,M.ifi,.atio„ of ,1,,. ,oval pl...s.,' .m,

f. I .,l,.,al o,„H,| of Australasia, yivs to ,|„. laws of ,1,"
'"."""":'"'"' " "ul.T .fr<.<., than is poss,.s,..,| ,,v .

..d....ylaw...fHK..,o„u„ions,f<,ri,..xpr.lslvprovi..:^^

•s nps. tl.o K,„^,s slnps of war ex.opfcHl. wl.oso first port o

i^ar hnl ,t l.as twi.r boon co„si<l,.re,l l.v tho conrfs of

longton,s,ogivot,.lawsofth^^
"" ^''^"^^ .«'>ps ^^huh ,.onn.u.n.o i„ Australia a roun.l

n.m Austrahan wafers. Th. obvious nature of su.l, arK^ voyage ,sf,.at^^^^

h .1 „^s of the Paeifie and X.w Zealand, and this was

t' High Court of the Commonwealth. A dispute arose-twecn the MnrJ.nU Service Guil, of Au.frajl^VZ
' T''"7-''^' '^'''--^/''^ ^>'--M' ^.v..rL/„,^.over t IH. wal.uK.md,t.ns of s^rvieeof t he n.asfer a„<l of^ieers of a su;^:,:

^ompam. I he sh,p was registere.l in Nylnoy. and was
' I'iC.L.H. fiOt.
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used l«i make voyam-s o Fiji and Auckland without any
rrgiilai iliiictary : tlic cr srncc of its business was, however,
to take stores. &e.. from Syihiey or Auckland to Fiji, and
to carry sugar from Fiji to Auckland, whence it returned t(t

Sidney either in ballast or with sugar on Ixtard. Another
vessel of the ('om|)any in question traded from Melbourne
to Ocean Island, and the points l)rought l)efore the High
Court was whethec there was thus in existence a dispute

which extended beyond the limits of one State, and there-

fore a nuitter which coidd be dealt with by the Common-
wealth ( oiirt of Conciliation and Arl)itration. If this

question were to be answered in the affirmative, two further

(juestions arose : if the Court of Conciliation and Arbitration

should see fit to impose duties to be observed on board
ships outside Australian waters, could the conditions be

enforced l>y p(>nalty whether by virtue of the ('oninioHirenlt/i

Coiistiliitioii Arl or otherwise, and if this ipiestion were to

be answered in the affirmative, couhl the Court, in default

of an amica))le settlement, compulsorily prescribe terms

which were to be deemed to l)e inserted in agreenu'nts of

services made f)y the respondents with members of the

claimant's organization ?

The case was first argued f)efore the High Court in Marcli

11H2. when the members of the Court were ecpudly divided

in opinion. It was therefore reargued before five justices

in March IIM.'J. when it was impossible to secure a decision,

as tlie .JudirUtr}) Act. passed in litl2 (No. 31), required that

the decision on a ((mstitutional point should not be given

by less thin a majority of the total numl)er of justices of tli(

Court, that is four. It was therefore reargued a third tinu

with a definite residt. For the claimants it was contended

that the case was covered by s. i\ of the (Jommonweallh

Con.stitiition Art. which clearly ((mtemplated this class of

case, and that the recpiisite was merely that there should be ;i

single voyage, while the j»ort of destination could not be dc

termined bytlio mere customs clearance, but must be decided

by the intention at the outset of tlie voyage. Apart from s. .".

in the interpretation of which tliey liad the support of tin

iil'^l
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romm,,nwo«lfhfJ,,v,.rnm..n..wlM,.has„.s„„|i„f.v.-n..,li„th,-
niM| hmu.s.. of its infcMost i„ the infrpn-tat inn .il . he powrrs
of flu- (•omm.„uv..altJ, I'arliamci.l. it wa. . ..ntcwl..,! that fh,.
|"'W.T nf n,n,.,I,alin„ an.l arbitral i,.,, for ,|,r M-ttlnin-nl ..f

in(lnsfrml,lisputcs,.xtn..linK |„.v,mmI the limits ,.f „,„ Slat,-
giv»-Ml)ys. -.1 (xxxv)..f the (',,„.tilnti..niinpli,..l that wImtc
m'c.ssary f.r its ,.fr,..tiv,. ,.nfon..,M..Mt tlw I'arlianu.i.t l.a.l
IH.W.TS „f ,.xtra-t,T,ito.ial l.-gislatin,,. TIh- r,spn,„l..nts ,.„
tfu' <.tli(.r lia.ui. (..Mt.M.lc.l that tli.. pew.,- i„ s. r, ,n..,vlv
nt.-iml t.. cases of >i,np|,. voyap. fn.rn o,,,- port i,i Australia
I" anotlu-r, a coiitrntio,, w|,i,.|, |,,„l i„,,„ ,„„ ,„,„.„,,, ,,^.

, ^

.Ick'gat.'s f„ the lmp,.rial l'arliain..|M fro.., t he ( oIomLs i;,,t.,r,.
tHcrafx.n, who, tlu-y ,U>f,.„dHl th,- .laus.. fro,,, th,. .IomMs
ot tl„. Imperial (iovm,m..„t

. a„.l that tlu- pow.r „r,<h r the
(...istit.,t.o„, s. -,|. was ,.o„(i,„.,| to real A,.st .alia., disputes
"'•''• '""I'l »•<• "" i,«l,..st,ial .lisp.itc simpiv l.,..a„s.. a ,on,-
piM.y cnploycl .•olomcd s,,,,,,.-., all ovr th.' wo,|,i ai,.| t he
white seai.ieni., Sydney a.,.l .M..|l,o,„„e w<Me to ,|ai,„ that
<(iloiir<-d inhoiir should not he ei„p|oved.
The Court was divided i„ opi„i,„',. The A.tiiiy Chief

.M.stKc. N,r E. Ha,t.m, adhe.e.i to the view whi<l, had been
i'X|..essed l.y the delegates to the In.perial I'a.lian.e.it on the
occasion of the passing of the ('o».s/if>,tio„ Art. He held that
the clause applied nie,-e!y t.. coasting ships, that the port ,.f
destination was that name.l in the ship's entrv ontwanis
JUid her port of <lea.anc,. that when.e sh,. start<-d"her vovig.
thns rest .„.t,ng the <-xtension of t he ten. in the closest sense
to the coasting t,ade. Still less did h.. hol.l that t hcv .-ouhl
I.C any industrial dispute i„ r,.spect of things happe.nng out-
Mdc Austraha. Isaacs .1. disn,issed the argum.'nt tnm, th..
necessary implication ..f s. r,I (xxxv). on fho ground that
>t was a contusion l,etw.-en the fact that when a power was
given there was necessarily given the suhsidiarv autlK.ritv
required to make the power effective. an<i the failure o'f
a power when fully exenised to at tain all t he .esults at which
,t was desired to arrive. In the former case the j.ower to
expel aliens had heen held l,y the PrivvCoun.il t<. authorize
the de],ortalion of aliens beyond the limits of the Dominion

ui
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l)iit in I his CUM- the |H•^i(|..|l was tlial <lcN|.it»' tJu- full oxcniM'
of the power the icmiII <ic>iml was not a( liicvcd. and tlicir
was no anfhorif y for the view that llir .\< t ((nihl he |.i<-sm<|

to yii.|<i the power. On tlic rontrarv, the Act when .(.n-
M'dered

. arefiiliy gave no sn( h antliorily. and nnist he held
m theahseneeof a (jnit." express j,'roiin(i to he suhjecl tothe
g<-nera| territorial limitation of F)oniinion IcKislalive power,
uhi.l: followed f-oni the distindi.-n hetween a sovereign
htate and a dependency. Otherwise it wonhl he diflicnlt to
avoid conflict <.f legislation. It was not siiHiuent to argue
that the dispute .-xisted <n Australian territory: it tniisl

he a dispute ahoiit the < arrying on of an .Vustraliaii industry :

a dispute ahout wages t(. ho paid in Kngland would not fall

within the meaning of the power given hy s. r.j, and iruhed
any other result wouhl he ahsurd. for it wouM residt that hy
engaging temporarily in tra<h- with Australia all foreign ship-
owners would hecome suhject t(. Australian jurisdiction for
acts done on the high seas. Hut in his opinion s. r, (,f the
('o„.«lil„iio,i Art did dea> wit h shipsengaged in round voyages,
and was n(;t confined to the coasting trade. n(.r couid the
destination he limited tothe destination shown in the ships
pa- -rs. He considered that the judgement of 0"('()nnf)r .1.

in Merchant Srrvire Guihl of Austrnhish v. Archihihl Ciirrir
d- Co. Proprietary Ltd} Already hefore the formation of
the Commcmwealth the legislation of New South Wales (4i'

Viet. No. I!») contained references to the intercohmial and
South Sea Fslands trade as heing on the same footing, llis
answer, therefore, to the first (piestion was that hv virtue of
the covering secticm ") of the Constitution a dispute was n<.l
less a dispute extejiding heyond the limits of any one Stat.',
merely hecause some of the ojx-rations in respe. t of whicii
the dispute existed were performed extra-territorially. The
s(>cond question he felt inclined to answer. Imt as the majority
of the Court held otherwise he left it unanswered. Thethini
(piestion he answeredto the effect that theC.urt had powerto
require that any of the terms and conditions which il decided

' .-. C.L.H. 7:t7. Cf. on tlic whole siil.j,.,! Ko.tli. ./o«r». S„<:C„m„ /,<-/

ix. l'(»2 sq. '
'

it f
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•.lU-.H,.M.u^,l.i..|.HnK.lH.n„lv,..in,n..Un.|.,o,,J..s

"Im.Iu.IcI.Iu.mu.m. vi..wa.,o,|a.MM.aningofs..-, I,,,, lu., .1

'•\'''» «' '-''''.Mw... ,.KM,,.,., uu.as,,,,!.,. ,,..„<.,,.,, ,.,,..,,,,,
t.., „,.......uu.sn,on...aM.i.vp,.nal,v:

-K.vn..,vl.aa..s.|,
< iavan-Duny .n.l Hi-h .,.,.,,,, a

- |.uHo(.on..ilia.ionandArl.Mn.n.|....,p...,,;.;:.;^
"•' •'"• l'"HH..s (.a .h>,.„,.c.vn. a. .vj^anls .....li,.., j,. „,,,,.,

uth,.u tlu.,n.ntonalli,,,itsofc;u.a, H.ita.n, and .nigl,
..^o tJosanu. ngh. on nuy suh.r<\hmU- Legislature. u„.l

H V w.n. nuhn.. to .hink tl.a, the power to s.,„. ,,i..,.,,,:
ssanly nnplK-d a p<.u.r to prescriln- tcnns and .ond tions

•
uLour to „. pc-rtornu-d outside the territorial linnts. ,,utany ease the covering section 5 of thv Cons,in,(ion Act

''"''^'-•. "^' <«""t to settle tl. dispute bv in.posin-^ ol.liga..- w.th respect to ,luties to iK. perf..rn.;d on Hntlh :^;s
.f,'ag.-. on voyag..s .on.ing within the tern.s of that se. tio.hough hey, |,d not desire to express a judic.al<.pinion,;

f'at suhjc-t. 'Jhey heUl that they were not at liberty toanswer the second ,,uestion ai,d the answer to the thin! ..ues-

';;;"
-- ••-^ ;''ought that the power in ,ues,ion was cl lv

«> Jh- h.st and thml questions, and was to the effect that

Y''^P'"^-
was not less a .lispute beyond the |;.„i,s of anvonc^^ate, mercy because son.e of the operations in respec:t

't NUnch he dispute existed were performed beyond the-ntonal hnnts of the- Comnu.nwealth, and that t'he Court

Inch ,t lawfully determined should be in operation betweenthe orgamzation and the respondents to the- ..laint should
Of incorporated in a vritten agreement betwe'en them
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I I

'rill- total i-ITi( t nj thi- )ii'l«fiiii'iit is i Iciirly that in the

CUM- 111 iiMiml vn\a^<'> till' I titniiiiinwt'alt li tia-< imucr to

H'Kulalf I oiidilioMs of i'in|i|oyiiiiiil of iiiu.«t<-i» and ncuiitcii.

anil till'

<

'oinnionMtallli .\<nii/tilli)ii Art. No. I of |!l|."<. aKii'cs

with the jiiil^cnu'iit in iiu hiding sui h >hi|)-« in its imrvitw.

Till- |M>wfr thus iiossrsscd goes, it must hr adniitti'd, a good

dral further than that |>ossc>scd hy any other Dominion, and

t hr <|instion of its < ompatihility with t lu' power possessed or

claimed hy the New Zealand I'ariianuiit and eourts is open

to douht. In two eases ' dei ided in the Supreme Court o)

New Zealand, the dix trine has heen laid doun that it lies

with the Parliament of New Zealand to lontrol the rates of

wages and similar points in respect not only of ships regis

tered in New Zealand and trading from New Zealand In

Australia anil the Pacific i it also in the case of vessels regis

tered in Australia though suhjec t tot he rules laid down by an

aw'urtt of the Cominonweulth Court of Arltitration. and com
plying wtii these rules, so that these vessels while engaged

in the coasting trade of New Zealand shall he obliged to pa\

the rates of wages provided for in New Zealand. The validi(\

(»f this provision would appear to be open to grave doubt

and the converse rule that the hhips registered in New /ea

land while coasting in tlie Coiutnonwealth must (omply v\i!ii

AuNtrulian conditions will also apply to the detriment d
New Zealand awards in industrial nuitters. New Zealand

howi'ver. appears to be in a ilisadvantagious position in sn

far that the Australian law would appear under s. 5 of tin

Constitution to have validity over any ship falling undci

its terms even in New Zealand waters, so tliut the subjecting;

of such ships to New Zealand conditions is really iillnt rii( -

the Dominion. Jf this is the case, however, the discriniiiin-

tion between the two Dominions .seems unjustifiable, anil

New Zealand seems clearly entitled to have conferred ujidii

it the same power of dealing with ships on round toins as i-

assigned to the Commonwealth. It lould then l)e allow(<l

to rest with the two Dominions to deeifle in what wii\

they wotdd ai range for the enforcement of their laws : tin

' .See Ki'itli, Jourii. Hoc. Vomp. Lmj., xi. 2W-U.

I . I
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obvious |,|aii w.M.I.I Im. t<. (.n.VMlr that . ...nplia... . ujtli tl.r
nilrs „, ,,,r., Ml \. .V Z,.;.h,i..| u.M.M ..v.npt n v..., I li...„
"""I'lian..- uill, llM,>,. in ,.„.,. i,, A.otn.ha wlul.- that v...m|
was rnKaK.'.l ii, thr .\ll^traliall

. .mMit.mta.h. an.l vi... v.i>a
It.if If woiihl \„. ii„,„„Mhh. in anv .a.,- to .nfoi. ,• m„ h a pro-
posal a. was iinulc i., th.- n-nv.-.l Hill of X.-w Zcalai,.!
No. N-.ot nth), vvhi.h rlai.iH.I to put NVu Z.alan.l lal.-. ot
wap's III tot,,, on rv.r y ship whi, h tia.K.I »,„,„ X.« Z,aiai,.l
I" An.tralia

:
s„,.h a ml,. ,„uhl hav,' appli,.,| t„ all ships

wh..|h.T Australian or, •..iuic.,|,.,| uith tli,- rn.t,-.l KiiiK-loin
ami apart tn.ni th,- liTiitoiial liniitati..!, -.1 X,u /.alan-l
Irgishiti,.,, would hav,. »,»•,.„ impoxsihl,. ,„ ,.„,,„,.,. ,„„,
..bv.,.uslv iinw,.rkal,l,.. if ..v.iy ,..Mintrv pr..vi,l,.,i that all
Nliips all l(.ff its p„rts vvnv to pay wa«..s prvMiil,,.,! I.y
It flu- ii-siilt would h,. chaos.

Kvcn in III., admitf,.,! , as,, of ihc right t,. <,,ntro| th,-
•oastinK fimh. tl,.. ,l>tli,„lti..s of th,- position aiv sorions
••i.ongh. In thf fii.t plan., th.. f,.,ni . ..asting t ra.h. is ,.,.r-
tainly anihigii,.u«. an,| fht. ohvi,.iis ditli,,div has aln'adv
ans.-n in Xcw Zralan,! whHh,.r a v,.s>,.|, which >p,.n,ls a ,ri"-
""" '"""<'i>t <.f fin.,, on th.. ,,mst of th,. Dominion, ami to-
wards the end of that period ..arrit's soin,. .argo gatlicif,! in
••nc" port to anotlu.r |Mal and ,li.s,.harg,.s it fher... can l,.- h.I.l
fo have been engage,! in the coasting tra,l,- for th.. wlioh.
IK-nod of Its pr,.sence in New Zealand wat,.r8. or ,.nlv w h.-n
actually coasting.

ill tlie case of T/ie Captain a»,/ Owners. SS J)„rhu,i, v
The Collector oj Customs, Wdluujion} tlie Suj..,.,... Court .,f
New Zealand had under its consi.l,.ratioii t|„. ,,uestion ,.f
the power of the Dominion to regulate th.. coasting trade.
The fSS. Uurha,,, commen.ed h.-r vovage in Ku-land

where she shi,>ped her .rew at the rates of pav ruling Hier,."
Ill January liMl she arrived at Auckland. New Zealand
from the west coast ports of England with general cargo'
Having discharged all her Auckland cargo she loade.l some
oargo for the west eoast ports of Englaml which was h.-r des-
tination. From Auckland she proceeded first t.. Wellingt.ji,

' ;U \.Z.L.K. 56j.

'».«
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'f|?

jind t lien 1<i liVtlt'ltnii. ;m(l at cacli port disctiaii^cd fmtln'r

cargo tit nn Kii)^lainl. Slictlicii went on to I'orf ( lialiiicrs,

where .slie discliarficd a fiirthi'i' pait of liei' oiitwi.rd cargo

and loaded cargo for Kiiglish ports. She next proceeded

to the HlulT. where furtlier cargo was discliarged and wliere.

prior t(t loading any cargo, instructions were received l)y

cal)le fi'oin London on l-'ebiuary .'J \arying tlie steaiuei'

s

destination in England to the Port of J^ondon. After

receiving thesi- instinct ions, some cargo which the sliippeis

had intended to We sent to west coast ports was loaded on

lioaid at the lihitT. and t his. togetlier with what had l)een

collected at tlie other |)orts. was carried to Wellington,

where it was unloaded into the steamship .S'/rvsf.c. a vessel

belonging to the same owners, destini'd for the west coa>t

ports of Knglaud.

The question aiose on an application for an order against

the Decloralori/ Jiuhjcmenls Art. I!)(IS. interpreting s. 75 of

the Sfiijij)inij (Uiil Stattien Act. lltOM, with a view to ascer-

taining whetlu-r thi- movements of the SS. DiiiIkihi hiought

it witl.iii the rules affecting the coasting trade and. in

particular, tlii" re(piiri'ment of the Sliijipiiuj and Sidiiini

Act of paying coastal lates to the seamen while engaged in

the coasting trade. The plaintiffs admitted liuit they were

liable to pay coastal rates to the seamen with respect to the

voyage from the Blutl' to Wellington, wliile il • ('olleiti>r

of Customs claimed that tlu; vessel was engaged u})on

coastwise trade for the whole time when she left .Vuckland

on .Janiuuy 20, 1!)11, until her return to Wellington on

February 14. 1911.

On the other hand, the Solicitor-Cieneral for the defendant

pointeil out that the validity of the provisions of s. .

.">

dej)ended upon s. 7.'5() of the Imi)erial M f reliant ShippDnj

Act, 18t>4. and argued that if the vessel once t(H)k part in

the coasting trade it fell within the provision of the Xcw
Zealand Act. He argued that there were various possible

meanings of coastal trade, namely, firstly, that it includcil

every ship wliich went fiom one poit of the coast to ani)tliei

on a trading venture : secondly, that it included any ship
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III

i'fy

purpose ot (iiscliargiiij.' siuti origiiuil j)iiss(ii}r«.rs or cargo in

New Zealand and flieie sliij)|)infi tresti passengers or eargo

to be carried abroad.' In a sense a siiip which navigated

from port to port tor the purpose of discharging its eargo

or i)i(king up cargo for tlie outward voyage was einpK)ying

seamen in New Zeahuid. but it was at least doubtful whether

such a vessel was engaged in the coasting trade. He
referred to this as doid)tful l)ecause it might be that else-

where in the Empire conditions existed which lendered it

neces.sary to imjjose on all British ships the duty of taking

a tug or of carrying pilots or of doing other things which

entered into the conception of the coa.sting trade. But in

the case before him the matter to be settled was sim|)ly

wheth'T or not the SS. Dhi/kuii came within the benefit of

the p ' so. In his opinion the question must be con-

sidered i'rom the point of view of the time when the Collector

of Customs had to consider under s. 7") whether or not it was

his duty to detain the final clearance of the ship on the

ground that the proper wages had not l)een paid. It was

admitted that at that time the vessel had been engaged in

coastwise trade, but it was aigmd by the plaintiffs that the

ol)ligations and the proviso were distributive and thai

a vessel carrying cargo coastwise might be at one time

within and at one time without tlit* protection. That was

not. in his opinion, the intention of the Legislature, and it

was not the intention of the Legislature that the matter

sliould depend on the intention with which the cargo had

been shij)ped originally (namely, that it should be conveyed

from New Zealand in the SS. Durham to west coast English

ports). It would be a matter of great inconvenience if

a vessel were merely to be required to j)ay coasting ratc>

for the time when it was actually engaged in carrying coast-

wise traffic between two ports, and a vessel might thus foi

short periods be within the provisions of the law and fui

short periods be without it. It was, in his opinion, clearly

within the power of the Legislature to provide, as it liad

provided, by making two distinct classes—those which never

fell within the coastwise trade, and tho.se which fell within

.
'>
.- f<)•
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It. ami. in Lis cpini...,, tlic SS. Durham during flic whole
|H-n...l ImIw...... its .l..|,;„tuic In.n. A.i.klan.l ..„ H,,. -(„|,
<>1 .lani.aiy and its .vturn t.. VVVIIin<rfon i„ l-VLiuaiv was
I'ligagcd Ml the coasling trade.

It is „f paificidar in»m-sl (., „„tc that Chapman .1

treated the whole (,,.esli„n „f merchant shij.ping as hein"
one in whuh the 0.m,ini..n l>arlian.ent had none except
the expiess powers conferred l,y the Merchant .Shippin', Act
lHi)4. Thus he stated that earlier Imperial Acts reserved
the whole subject of shij.ping l<'gi>lation to (he Imperial
larl.ament. an.l he treated the Merchant Shipphnj Act of
1S!>4 as It It tor the tirst time c<mferre.l upon the [)omini<m
J.egrs|ature any power to deal with .-oasting trade, though
the Act ot course dates hack to l>S(iil.

'riie second (,uestion of imjK.rtance which t-rises is that
ol the mode in which the etfective enforcement of the law
as to the regulation of the coasting trade can be carrie.l out.
Jt IS clear that so far as accommodation is concerned there
IS no difficulty, but the question of wages seems insuperable
I he owner is „ot subject t(. the jurisdiction of the Comm..n-
wealth outsiih- the c.oasf Made, and. if he chooses to
arrange with the seamen , onsideration of tlie higher
wagi.s which they will recc ...lile o„ the coast they are
to be paid less wages elsewhere, it is difh<.ult effectlvelv to
prevent his so ,loing. The difficulty is met in he Common-
wealth Act by providing that a seaman shall not be deemed
to receive the due wages if he is paid less when outside the
jurisdiction of the Commonwealth, on the ground that he
has been paid more within, but the effectiveness of sucli
a |)rovision may be doubted if the payment of lower wages
takes the simple form of decrease in the normal rates for
'
le mam part of the voyage, based on the commercial fact

that higher wages will be paid for the coasting portion of
the voyage; ami it is obvious on economic grounds that
the mere intervention of one legislature cannot alfe<1 reallv
tl>f' wages of the sailors for the vovage as a whole The
'iiain object of the Commonwealth Parliament is doubtless
iH'wever, t(, discourage the u.se <,f lascars as crews of vessels'

P 2
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wliicli (Icf^irc to (Id coasting tnidc, iiii<l, while in llicir cast'

till' (liUiciilty o| pay niijilit easily be oveiconie, the real

obstacle v.iii he llie ((iniiitioii^ o) .-tnicl is re \\ hi<h are re(|niit'(l

tVom all coast inj^ trade vessel-..

'I'lie Commonwealth Act, indeed, frankly recognizes that

its vi'lidily as a whole is not trei' from doid)t .and anam«nd-
nniii introduced hy the (Joverument in l!M2 expressly j)ro-

vided that the Act was to be construed in the sense which
gave if legal validity. The same sense of doubt as to its

effect is shown in t'le elaboration of the provisions which
are inserted to secure the fuHilmeiil of the rule regaiding

wages : a memorandum of the new rate of wages is to ')(

made on the agreement, and the wages must be paid before

tl" ;hip leaves its last p(»rt in Australia : mor( over, if the

ship does not conform to the conditions in tpiestion. it ma\
be discpialified from ever again engaging in the coasting

trade, which it can only do under a li( ence. Further doubt
is also thrown on fl powers of the ('< mmonwealth by the

decision in the ca- .,i the KuVthUi} in which the High Court

laid it down that the power of the Commonwealth Parlia-

ment to enact a law giving comj)ensation to seamen was
confined to seamen engaged in inter-state or Toreign trade,

and did not apply in the case of mere intra-stato trade. It

is also clear that despite the constant discussions with the

Imperial Government since 1!)(I8. it has not been found
possible to eliminate all the cases of ultra vires legislation

fnmi the measure. It was. indeed, only in 1012 that the

Commonwealth fjiovernment consented to withdraw a clause

which provided that the cancellati(»n of an officer's certi-

ficate by a Court of Marine ln(iuiryin the Commonwealth
should debar an officer from serving in that capacity in

Australia, even if his certificate had been returned to him
under the statutory power conferred on the Board ot Trade
by s. 474 of the Merchant Sliijjj)ing Act. 1894, a }»rovision

which, unless limited to ships within the legislative com
petence of the Commonwealth, was nearly uJfra vires. Even
then the (Jovernment could not see their way to delete

I .SS. Knliljlii V. Wilson, 11 <'.L.K. CHlt.
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A further (lifHculty which iiriscs t'vcn when the powcr.--

»)t the Diiniinioiis arc duly ('xcnisi'd rccjuircN cdu^idfration.

11' tlic Doiiiiiiioii have power (o rejuulale inerchaiit shippinj^

registered in tiiese Doininions, as seems imly jiropir, (an

they insist that their rules shall lioid good in the ports (»t'

the I'nited Kingdom, and if so. can their rules lie enforcefl

thi-re- and in the poits of other Dominiotis— l)y the local

cotirts on t he authority of t he Dominion Acts ? The answer

to this (question is far from ohvions. and it is not covered

by any judicial authority. In the case of the Canadian

load-line (piestion ahove referred to. it was denied by the

Imperial (iovernment on the ground that there was e.\|)ress

provision in 'he Mirr/ioul SliijtpirHj Arl for the recognition

under certain conditions of load-liiu's marked liy Colonial

(overnments as e(|uivalent to the British-marked load-line,

and that this provision excluded the application of the

doctrine that the Colonial Parliament could make any load-

line it thought fit valid, in respect of ships n^gi.^tered in the

particular colony concerned, throughout the Fmpire and in

the eourt.s of the United Kingdom. The same princii^e was

adopted in the case of the Wireless Tele(/mj)hy Act. 1904

By Order in Council of Kebruary 29. 19(»S. it was ordered,

in virtue of the power conferred by t!ie Act to extend its

operation to British ships on the high seas, that the Av\

should apply to all British ships <>n the high seas, providerl

that a person on board a British ship registered in any
British possession should not be deemed to commit an

ofTenee against the Act by reason of the installation or work-

ing of wireless telegraphy on such a ship, if the authority in

such possession, having power by law to do so. had granted

a licence for tlie installation and working t)f wireless tele-

graphy on the ship and the j)erson was acting in accordance

with the terms of the licence. It is clear that this contem-

plated a state of things under which it would be open to

each Dominion to regulate the use of wireless telegraj)hy on

board its own ships, but left the use of wireless telegrai)hy

in the territorial water.s of the United Kingdom to be regu

lated in each case under the law of the United Kingdom.
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and the. nso in th. ..mfcnal wafers uitU. Douuniuns to ....
regulated hytlu-lHuof, I.. „o,ni„i..„s. I,, pnuti,.,, hou-eyer .1 was cnisiclon.I \,y ,1,,. J),,,,,,,,!,,,,, „„,, „„. ^.^^j^^,,,
K.ng(l..n. nnncrssary t„ inU-rU;v with (he us,- ,.f „ird..ss
Hograi-hy,, the. ship was lio.n...l hy ..„,. pa,,v and wasusing .l.s wirHc-ss td.graphy in acconhin.r with th. li.,.,.-..
Thor. was thus a pc-rf..,., state of n.,.pro..i,y in ,h.. n.a,,..,.;
Ih.s c-o.uht.on ,s not, how.v..r. ohsorv..! in the- Jfnr,.n>f
i^lupinmj (Conve.Uon) A,-,. 1!.14. the last in,portant \,.f
»>ean,.g on th.. snbjo..,. Tha, Act provides n.anv rnles•eganhng the safety in navigation of British ships" n-gis-eml .n the I'nited Kingch.n.. embodying th,- .vsnits of The
International Convention signed on danuarv 2(. I<.14 as
a result of the lessons of the Tilank disastei-. hV s •.'{ „£
fu- A.t .on.pl.ance with the provisions of I'arts II and III
ot the Act relating to the tnain.ing. eonstrnetion. or e.,win-
"'••'t ot ,.assenger ships, or relating to the provision of
wireless telegraphy an.l wireh-ss-telegraph wat.hers and
yiK-rators on a ship. an,l representing provisions of the
( (.nventu.n, shall be re.p.ired in the ease <.f a foreign ship
or a British ship not registert-d in the United Kingdom
which comes into an.l proceeds to ,sea from a port in the
United Kingdom in the same manner as eompli.u.ce wonl.I
^' required in tlie case of a ship registered in the United
Kingdom. A certificate of safety granted bv the Govern-
ment ot su.h a ship, if recognized bv the Board of Trade
a^ granted in accordance witii the ( onvention, shall have
the same effect as a safety certificate granted to a British
ship regi.stered in the United Kingdom. Moreover, such
ships shall be entitled in the JJritish Islands to exemption
in whole or part if they hold certiHcates dulv granted under
the terms of the Convention and recognized bv the Board
of Irade. It is of cour.se the case that these provisions are
nece.s.sary in acconlance with the terms of the Convention
ui order to make it really effective, bnt the fac. remains
that the British legislati..n will be effective on registered
ship.s throughout the Empire, and even in territorial waters
while the Dominion legi.slation would noi be effective in the

< 1

Ti_
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wntfTs of thf Hrilish Islnnds to override tlie |irovi>iniis of
J he linperiiil Ad. Kroiii the |)ra(ti(icl jMiiiit of view, as tin-

(liree j^Tejit Doiiiiiiions. Canada, the Coiiuiioiiwealtli of
Australia, and New Zealand, were <luly represented at the
(lixiission. the Convention was certain to lie atlopted hv
the legislation of these Dominions, and so the law wonlil
lie uniform IhroHghout the Km pi re ; hut the theoretic dis-

tinction of the Imperial and Dominion power- remains as
an an.mialy. .Moreover, the .\ct is unhappily silent on the
(juestion whether the rules of the Dominions can he enfor<-ed
in the courts of the I'nited Kinjrdom and of the other
Dominions, and this is a niatter of very consichrahh- impor-
tance hecause of the provisions of the (iist part of t lu- Act.
These sections impose on the master of ai;y ship registered
in the I'nited Kingdom the ohiigation to report derelicts,
to observe certain rules of careful navigation near ice. and
to render assistance on receiving a wireless call of distress

;

a..d it also imposes obligations on owners of a fleet of such
^hii)s to pul)|ish notices of their Atlantic routes. Not one
of these jHovisions is made applical)le to a self-governing
Dominions ships, for. thoi.gh hy s. 24 they do apply to
the vessels registered in the nossessions ' without self-

government, they are hy that clause excluded from opera-
tion in the self-governing J)omim(ms and also British India.
The result is that, if no legislation is passed in the Dominions
ngarding ships registered therein, the owner of a British
ship who wishes to save the master of his ship the liahilitics

imposed l,y ]>art I of the Act need nu-rely register his ship
in such an oversea Dominion. But if he does so. and the
Dominion legislates, the question at once arises whether
the legislaticm can he enforced in any court of the I'nited
Kingdom. The point is of .some interest, for though the
offence of not con;plying with the |)rovisions of the Colonial
law ((Mild be punished in tlie Dominion, nevertheless, as
the ship need never go near the Dominion, it might avoid
compliance with tlie Act i„ Mo and yet be exempt from
penalty, unless sucli a penalty could be enforced in the courts
of the United Kingdom or of another Dominion. To take

^;^5?^:

i^itw^?im!^^^^m^
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luul the Doiniiiimis ami the relations of llic I'Mitcd KiiiKclom

and fon'ijiii count riix* in this (|iit'sli(>n.

A liiMlicr nforin. wlii<|i is surely 'Icsirabli' in the consti-

tutional n-lationsliips hetvveeii the I'nited Kitimlorn and
the Dominions in this regard, is the uholition of the absurd
rules rej^ardin^ the insertion of suspending clauses in legis-

lation regarding registere<| and coasting slipping.' these

clauses ought not to he necessary if the jirinciple of th(

division of powers of legislation is clearly recognized, and
there is n<> just groun<l on which the autonomy of the

Dominions in this matter should he hampered and fettered.

The proper mode of dealing with ohjections to the terms
of i)ifrii ririM legislation is l»y representations from the

interested parties. sup|)orte<l where proper by the views of

the Hoard ot Trade, as is done in the casi- of foreign shipping

legislation anVcting British vessels through the Foreign

Ortice. It is not uiuiatural that the Legislature of a Dominion
should feel some ."prise that legislation which is freely

passed by the In' .. States should be (piestioned and held

in suspense when enacted by the Dominion. Moreover,

the I'nited States precedent is an unhappy one. for that

eountry in its merchant -shipping legislation frecpiently con-

travenes the rules of international comity, as in the famous
ilarter Act. which in its application in the Comnionwealth,-
New Zealand.' and Canada, has been much modified and
limited in o|X'ration to shipping documents entered into

in these Dominions, or in resp 'ct of the carriage of goods
from these Dominions, while the American Act pur-

ports to regulate both carriage to and carriage from the

States.

It is of course certain that with increased freedom of

legislation British shipping might be exposed .o simie ham-
pering rules, but it may be doubted if these would prove

' AJisi) iis to Admiralty JKrisdiction. ')'.\ and .")4 Virt. o. 27. «. 4, l»ut iip-

|)roviiI lii'fori' (iiai triK'iit is allowed in that case, wliicli is* far more roii-

vpnioiit and is usually resorted to.

Act Xo. 14 of 1004.

> Act Xo. ;!7 of 1911, amctiding Act Xo. ,'{fi of UM)!).
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In ( lumda, (...• i„>(a.M-,., tl,,. ...ipiuvc,...,.!^ ..( ih,. I'.uii \,.,

'.K|'>-.l...,« ......vha,,, >lM,,,.i,m hav,. HO. vr. I,,..,. a,|..,,r,.,|

""<! >h.. Ia« n.uanli,,;^ .•..•ri.|,..,t> aixl . n||,.iu„> an.l ^alva^-r
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Ki..^U.loM,. Tin- tailurv .u a.). I,nvv..v,.,.. is a .ni>1,.;.,. uhi.l,n 'I'"- «•<"'.•>. Dnininiu,, L,.^ri,|a,,„vs wj|| n„lj.'.nu •

it is

I""''"''''- """ P"" "t tlH'i.' >lou,H..>,>f ,nnv..nH„t has 1,,.,.,,

<ln«' t" th.- .,.,n|,li..alinn> ,,f H,,. f,,n„ ,,( l,.jrislati..i. \ii
.nsta.,.r„t Ih.. |....ssil,|,.,|a„j,,.,.uf this ,,o>itio„ „,., 1,,. >,.,•„

•• »!.< n.,.,.nt l...,H.riHl /i////,v/, ,s7,/yM (7•m/^s/o• /.'..s/nV/.o/O
^r/. l!Hr,.'wh.<h|,n.vi.l..sthat with.-fl,.,! tn.in Kd.n.a.v I'
liM-.. any ..at.sf..,' ,4 a M.itish ship ..,• a sha.v th.-n-i,, t.i
|HTs,..,s n.,t ,|„aliH..(l 1., ,.„„ a H.itisji ship shall Ih. s„l.ji-,i
to l}. pn.val .,f tlu- Huani ,.f Ttmh- ..i, Inhalf .,f His
Maj-.'sty. a.i,I the attempt to ,.,akr a t.ansfV,- without snvh
IH'n.i.ss,,,, shall !,,. a n.is,l..„u.anow. appan.„tlv ulH.n.v,.,-

u. attt.,..pt to fansfor is ,„a.U.. wholh.T withi.M.,. withnnt
tlu; Hnt.sh Isla.Hls. Mut tho .Ut appli..s o„lv ,..
linlish ships wlu-n not ..•-ist..,,.,] i„ one of f h,. s,.|f--ov.Vni.,.r
Dominions.- an.l am.nlingly the position is that th.. passi,,^
ot Kaslatn... with reganl to their ivjiiste.e.l ships is ne.-,.ssa,v
t.. brniK ahout a similar p.ohii,ition. and s„,.h legislation
w<.u .1 appan-nfly have to b.' res,.rve.l or to ..mtain a sus-
pending ,.|ause. and cannot come into fon,. „„ti| ,he p|,.asure

' r> ( ;(!). 5, V. 21.

= ^)"• tl'i^ l-arpos,. ami that „1 .ho .A,-, of Mill ,|„. . oMunoiuvcaltl,
...el,..l,..la,n,„ ,.„d Xorf.lk Isl ,l,,so l.ci,,,, „.m..,n..s „n.|..r th- ( o.n-
...onwealth rarlumt-nt. the latter i.iee lOlli, /Vr/. yV. Cd IMl ,, .ri
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II. fail Ihal if l«Ki->liiti>iii \uic lu l)<. pasMil it wmilil 1h-

a slow liiisiiK'ss,
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•II,-

secure some nifiismc of |)r(.f fctioii (or torcijru (•<.pyiif,'lif in
tin- riiited States ot Ainericii.. a eoiiiiliy whose jiolitv of
blaekniiiil in <-o|)yriglif nuitters was I lien at its most perfect
stiiLte. The Dominion was consulted and definitely agreed
of its own will to join thi' Heme Convention.' and thus it

l)ound itself, so long as it should be a member of that Con-
vention, to refrain from passing any law wliicli made the
recognition of copyright in foreign works protected by the
Convention dependent on the printing of the work in the
Dominion. This disability would have been of little impor-
tance, had it not been that the Imperial (iovernment suc-
ceeded in obtaining from the I'nited States a verv feeble
measure of protection for British works. on the understanding
that the law of coj.yright throughout the Empire forbade
the insistence on printing in any special place as the con-
dition of copyright.- The agreement was ludicrously unfair,
as the Americaji copyright conceded was essentially depen-
dent on printing in the I'nited States, while the Tnited
States author had merely to publish his book in the I'liited
Kingdom, which meant putting a few copies on sale there,
and by that act he attained a copyright co-exten.sive with
the British Empire. The result to Canada was obvious:
the printers saw that the author of a Canadian book found
it more convenient and preferable iji every way to set up
the type in the I'liited States and then to publisii the work
in the Tnited Kingdom, by which he obtained copyright
for his book in ( 'anada. The ant hor of a work in t he I'liited

Kingdom similarly, when he desired United States copy-
right, had fhe type set up flure, and then, by publishing
in the Tnited Kingdom, obtained copyright in the Dominicur
The matter was made more annoying by the action of British
publishers, for they ns.'d regularly, even when a book was
j)rinfed both in the Tnited King(h>m and in the Cnited States,
to sell the Canadian market to the American i)ublisher
instead of suj)plying it with the English edition.
The resentment felt by Canada took its shape in hSS!» in

' I'lirl. hi,,.. V. 4ti(l(), 4cS.-i(i, 4it|(i, and alOT.
- hirl. J'lij,.. ('. 2S7U iuiil (i42.'..
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ahrogat.on of the rule that ,,uhlieatio„ i„ the .i Ki

..... gave eopyright in Canada, an.l this desire the '"hi-overnment were determined not to .-oneech-. for the

'

nght a tear probably reasonable enough in its,.|f Tl...r^aas^ntw,. therefore refused to t^.,W„
book

•^!;"/^"""-' '^ •'-• J^'tter o„ the Canadian stai te

Mr .John Thompson >n 18!.l and again in J,S!.4 on his I, fv.s.t to the r„itod Kingdom, u.'ged n.ost tt ,. bunfairness of the position 1 Hi.
"' '."ugU the

tional liu i, '."^'f"-
"''^ vxeursxm into constitn-

^-iw^mr^ .40/ gave Canada the power to repi^d InnuTivl X.tsP-sed before isOT. was supporte.l by invali<l in ^^ 1 ^«s probably a mere fo.r ,e force
; but his eonst.t ti,:^l'»'»/ould not possibly have been resisted tor a mom ntseriously examined. To insist that Canada shoform her eopyright legislation to that of the Cni e K

'

'

^Hn mere y to please the publish.-rs in the latt ^ li^l Iut onally a numstrou.s .-oetrine. nor <.an it be wondemi

"in imjust. It IS pos.s.ble that the energy of his rei,r(-s,.ntions won d have had effect in the long^m. It , bat Balmoral terminate.1 for a time the movement .;,,;
' Purl. Pap., V. 778;{.
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politics of tlic Dominion frll info less cflfoctive hands, and

l)y till' linu^ the (lovcrnnicnt lia<l conit' into the control of

Sir Cliailcs Tiijipcr the ti'ouldcs of the Ministry over the

question of the Manitohii schools had become so pressing

as to allow all i-lse to disappear. The matter vvoidd pre-

snmabiy liave again raised its head, wluii the estahlisiiment,

of Liberal government in Canada left the way eli-ar for

fuither action, but by that time the British publishers and

authors, realizing the danger of their position, had taken

the necessaiy steps to place themselves on terms with the

Canadian publishers, who, satisfied with the new position,

and not intei'ested in the mere question of printing in itself,

eeasetl to press the question on the attention of thi' Dominion

Government, nor does it appear that the matter would have

been raised again by the Dominion if circumstances occur-

ring elsewhere had not called the matter into prominence.

These circumstances were in the main the growing desire

of the publishers and authors of the United Kingdom to

secure better terms of copyright : with this object several

pilgrimages were made to Canada in the hope of wimiing

approval there for new legislation which would be applicable

to the Dominion, but without nnich result ; and it was not

until the conclusion of the new Berlin Convention in IJtOS

that further legislation became necessarjs and the Govern-

ment were faced with the need of examining the problem

afresh. A little consideration showed that there was no

possibility of maintaining the old status of things, that the

(lovernment of Canada were in a completely conclusive

case, and that there must be a reconsideration of the whole

affair. The reconsideration took the form of a Conference

held in London in 1!>1(),* being the first subsidiary Conference

held under the scheme of Imperial Conferences arranged in

1!K)7, and it was agreed that in any further copyright legis-

lation the Dominions must be left unfettered to do what

they thought fit, though the general feeling of the Conference

was in favour of the acceptance of the Berlin Convention,

subject to the making of such provision as would previiit

- I'arl. P,(p., Cd. 5272.

m Mi*j
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the possibility <.f an Anu-rican anfhor obtaining c„pv,i.|„
niCanmlab,nu.n.,,„bli,.a.inninarni,.n..o„n.n-

'" <•'.'' '"'I'«'ial Vopyn,jht Ac/, J!U1. ac,„nlin'.r|v .1,..
ai>l>lKat.on of the Ac-t was ,U.daml not to in.! U t 'mgovern..^ Donnnions unlc-ss the A.t w.re .1. . ; !
in force thort-in either as it stood or with m \r .

^ «..,...,„.,„,.,„„,„.„,,,-;
„;;;;;;;;;;;;;;

to ht the Act to the e.reun.stanees of the ni, n U,,t

on work t
^'^ *'';";^^'^"'*'^^>- "^^ •^<«^^' t" 'H- >tu.h as to conferon worU whose authors were British subjects resi.lent ..|sevhere than ,n the Donnnion or, not being British "bj .esident .n those parts of the British possession ththe Act extended, the Donnnion was to be t Ued to

T\ • • ,
' ^^'^"^ further laov ded thif .

r gh leg slat.on, nichKhng the Act of l!.l 1 itself while uniilt^ leg.slature did do, there would be left in op^t onActs previously HI force.. If the Act did not ex enc • •

Do.rn,non, the Kn.g was enipowered by Order in Cou i tgiant to works hrst publishe.1 in that Dominion and o

t tht.r works, the protection of the Act on such conditionsas seemed proper, if the Dominion gave adequate pr t io

:^ i^iTb
'

'k^'^T'
"^ "»i^"b''^-'- of authors':^ :::^sident being British subjects in some place other than the

ureter n (ouncil was not. however, to applv to anv .elfl^ermng Dominion to which the Act n^^l^ x,";^ ti
xtend the like rights within the Dominion. It was furtherprovided that anv lemslature of ., R^w i

I'l'iiui

n.,»i;f 1 1

"g'''iTurc ot a British poxess on luiL'ht

must apply only to authors resident in the possession It

1874
' ^''"'-

^"J'-' f''- 0803, |,p. 130-3.
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tho time of making the work and to works first published in

tlir possession. In the ease of I'jirt IJ of tlie Aet aulhorizing

the grant of foreign eopyrigiit on eertain conditions, the

same power of granting tlie right was conferred on tlie

(overnor in Council of any Dominion to which the Act

extended.

This mass of legislation was clearly confused in the

extreme, and the only mode in which it could have been

rendered reasonably simple would have been the inmiediate

adoption of the Act with necessary changes as to procedure

by the legislatures of the several Dominions. But here, as

usual, there was considerable delay and divergence of pro-

cedure. Australia finally, in lit] 2, legislated l)y Act No. 20,

which, while adopting the Imperial Act, provides in a satis-

factory way for the necessary local changes : it must, how-
ever, be noted that the provision for the establishment of

a system of voluntary registration, with special advantages
iu the way of procedure to those whose works are registered,

^eems liardly to be consistent with the principle of the Berlin

Convention, to which accession has been expressed in respect

of the Commonwealth. Newfoundland legislated in the

same year (c. o), but the Act is defective, inasmuch as it

makes no provision at all for the necessary modification of

the measure to meet local circumstances. In li)l.'} New
Zealand legislated, but in this case the Act was not expressed

to extend the Imperial Act to New Zealand, but legislation

was passed based on the same principle as the Imperial Act,

though there were slight omissions in it, of no great import-

ance. In respect of these Dominions also has adherence
been expressed to the Convention.

By a curious irony of fate Canada, which was for yeais

so eager to get rid of Imperial control, has sunk into inclitfer-

ence. or comparative indifference to the issue, and no legis-

lation has yet been passed to repeal the Imjjerial Acts whicli

fettered her right of action. Indeed, it has become necessary

to is.sue an Order in Council in the case of both Canada and
the Union to protect the works of authors there, since it is

clear that in the absence of such orders these works could

I. UA

:.»f^'r
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the. I ami, tlK-,v ,s a<..onh.,|. i, „„ul,l apjH.ar, pr-.f., ti.mo w,.rks ,.,.ochK.., in .1... Unito.l King.l<.,n L s., ll... ..s thatthe ol.l Imperial Acts are still in l.-ire tlurein
Moreover the wishes of Canada, as expre.snl at the

' -'^-^--^ of 1910. have been earrie.l into efle.t l>v lem.gotm .on of an additional protocol to the (onventLn .

.March -0 li)i4. by all the powers signatory t,. the Con-vention of HK,H. and ratified by the King on .Inly 18 p o-VKles hat, where any country outside L Unic. i,

"
protec u. an aclecp.ate n.anner the works of authors who

Zl^^':^ 7 '" *'" invention of 1908 shall affecthe right of such contracting country to restrict the pro-tec .o„ given to the works ,.f authors who are at the dateof .he hrst publication thereof subjects or citi^ens of ttnon-union country in question, and who are not effectively
domieiled in one of the countries of the Union. The i ght

eo'uanv t

' '';'
f"'-'""'

'^ contracting .States belongs
-I'.ally to any of their oversea po.ssessions. No restriction

rr^M
mtroc need in virtue of the protocol shall af^e!^the iigh s which an author may have accp.ired in respect

of a work published in a country of the Union before'the
application of such restriction. Notice of the res.ri.'i . !.".posed shall be given to the (Government of Is
onederation by the States which restrict the grant of copy-gh

.» accordance with the protocol, and the declarations
shall be communicated to the States of the Union by the
S^vlss Confederation. The protocol is to take effect one-nonth after the deposition of the ratifications which J."to take place not later than one year from the daf of
signature.

• Purl. Pup., (d, 701 ;{,
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NATURALIZATION AND NATIONALITY

Nothing seems more ohanuteristic of the sovereign

character of tlie Imperial Parliament than its power to

legislate regarding nationality, but the view that the grant

of legislative authority to a colony carried with it the right

to ci)nfer upon that person the status of a British subject,

was quite early developed, and it received its fid! a})proval

in the Imperial NaturaUzation Act, 1S7(», re-enacting an

Act of 1847, in which the validity of the naturalization of

aliens within the limits of the British possessions under

enactments of these possessions was rect)gnized. The Act,

however, in doing this merely confirmed what has been the

accej)ted view : that the local legislature had power to

confer the status of a British subject, but only within the

limits of the Colony. Indeed, the principle was carried many
years after a good deal further, for. by Order in Council,

provision was made for the naturalization of aliens in the

Protectorate of Southern Rhodesia, though this was obviously

a somewhat strong step to take in respect of territory, the

essential feature of which is that it is not British.^ On the

other hand, the grant of naturalization in the United King-

dom was held to confer the status of a British subject

throughout the whole of the Empire, though this position

was long doubtful, and though the contrary view was held

to be supported by the language of the statute itself. The
question was never authoritatively decided in the self-

governing Dominions : parts of their legislation seemed to

suggest that a person naturalized in the L'nited Kingdom
might not be a British subject in the British oversea posses-

sions, but other parts suggested the opposite conclusion,

' Cf. li. V. Cnwe, ix parte Sekyome, [1910] 2 K.B. u76.

Mi

y



NATURALTZATTOX AND XATTOXAUTY 245

ami it Ls ,n„st ,,r.,l.ahl,. tl.at th,. g,,u.n.l i,n,,n.»i„n uas
that su.l. a ,„T.s(.„ was a British subject for all ,Mn|„.s,.s '

I he {)osit,„„ „f ,hc person naturalized in a H-tisj, iH.sses-
SK.n had very ..l.vi.M.s disa.lvantaKos. partly of sentimeTit
ami partly of suhsianee. In the Dominion "of Canada for
instanee. ,t was easy for any ininngrants from the Uniterl
Mates to l,e,.ome naturalized as citizens of Canada, hut this
tact did not convert them outside Cana.la into |}ritish
M.bjtHts

; and th.Migh they might become h.val Canadians
excellent judges like Sir Wilfrid LaunVr coul.l feel doubt
whether they were ,>f,ually sure to become excelle.it British
subj,>cts. From the practical point of view the difficult

v

lias no doubt been exaggerated from time to time The
grant of naturalization in the United Kingdom is not
sufhcient to enal,le the United Kingdom to protect a
foreigner naturalized therein unless he has umler the law
«'f his place of origin ceased to be a subject of that State
an<l the foreigner wlio had naturalized himself in Canada"
was therefore in theoretically just the same position with
regard to British protection as was the man naturalized in
file British Islands. It is. however, true that this similarity
of position was often misunderstood.^ and British di,)lomatic
ofHcers Jmve been sharply criticized in Dominion Parlia-
ments for not protecting persons naturalized in the Domi-
mons, on the grouiul that they were so naturalized when
as a matter of fact, the case of the persons comrrned wa.s
precisely similar to that of a person naturalizcl in the
Lmted Kingdom. There was. indeed. formal difference
111 the case of the passport issued to naturalized persons in
the oversea Dominions and the ordinary form of passport
winch made it appear that the naturalized p(>rson was only
entitled to the assistance of the British representatives

' So assorted l.y Lord Kr.unott in Houso of Lords Mafh 17, 1!1I4 andMr. Hanourt in Ho„s,. of ( oM.Mu.ns. .May i:!. lOli. The o,.posi,e oj.lnion
has ofl.M, hoon c..,.r,.ss,.d in England and Canada, o. ... //o»v„ ofr.,L,„„„
/''W<.«. .Ian. 20, liti;!.

•' '"""""'

' h, practice also in France ; at least son.e ditrorcue of treatment seenw
to have Iwen accorded as regards liability to nulitarv service.
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nbroml us a nii.tfcr cf c.iirti'sy. Tlic w(.r«ls were pcrhai.s
inserted on the k'ouikI tlia) in a foreign eountry a person
iiatnralized in a Dominion was without any nationality, or
at least, without any British nationality, and the British
(Jovernnient eonld not as of rijr|,t afford" hini good offices

;

luit whatever the origin f)f the words, the |)ra(tice was pre-
cisely the same in every case : tlie assistance of the repre-
sentatives of the Crown abroad was as fully accorded as it

was to nafiiral-horn British snhjects.

So far. therefore as executive action mattered, the p.»,si.

tion of the person naturalized in a British colony was
assimilated to that of a person whose British nati(inality
l)revailed throughout the Empire. But there were certain
provisions of law which could not he evaded in whole by
the action (.f the executive. It was not possible to confer
a peerage (.r a privy councillorship on an alien, and a perscm
Iiatnralized in a I)(.mini(.n was in the United Kingdom an
alien, though he nnght have held ministerial <.(li.(' in the
Domini(.n in which Jie was naturalized. > Moreover, such
a persoti was not qualified for the parliamentary or the
municipal franchise in the Ignited Kingdom, nor, until
special permission was given in the Merchant Shipping Acf,
eould he own a British ship. A will made by him did not
fall under the benefit of Lord Kingsdown's Act, and he was
not a British sidjject in the meaning of the Foreign Jnris-
ffirfion Act. 1890, and the Orders in Council issued nnder it.

though he might be treated as a British })rotected person
in some cases. Thus criminal jurisdiction exercised over
him by virtue of the Act would have l)een, strictly speaking,
unlawful. On the other hand, he would not beentitled in
a eountry like China, if not rankc.l as British subject, to
the protecticm of the extra-territorial jurisdiction of the
Crown. He wouM not fall within the jienal clauses of Acts
inniishing British subjects for such acts as murder and
bigamy committed outside the British Dominions, nor be
liable to the penalties imposed by the Official Secrets Act,

' e.g. .Sir G. Porlcy, Honorary .Minister in the ('anadian (iovcrnmcnt,
one of tlie first to ho. naturalized iniiK-riaily under tlie Act of l<.tl4.
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ion, on Bri.isI, M,hj,,,„ for „,1V„,... againX ,h., A-,

Itwa.snaturalff.«t«itl.aKr<.win«so„sent,.ati..nhn.«l,lu.n.
s .o„I.I ansc. a Krowing s..„,m. ,1.,, tluT,. s|,..„M |„. .„„. ,,„„.

. . 001.' a,„| ,„any of „s .Idc-.s we.v r,.„,|,.,,,| ,.l,vio„sA ,..s,„„, „„.v,.,„..„t ...uanls final aK,..onu.n, wi,l. n.,ar.|
'^•-'•'''t«<'rwas„nul,.af ,hMo|onial(V,nf..n.n<.-of Mm:'
wlK'n tlu- ,„u.s,ion was clc-alt ui.h in >..,„,. ,U,ai|. and iIk-
<'"'tlnu.s ot tlu. pn,.oM.cI n,-w h-gislati.-n ...nsi.l..,.-.!. It wasmj hzc-.l ,.n all sid<.s that tlu- furulanuMUal ro,.t of tho difli.oufy was the abs„lut,. separation of t|„. „,„ kin.N ..fna urah.af.on

: tlu- British naturalization .....M ,.nlv h.
;"-'-; -th..r hy s..rvi,... n„.l..r the ("rown or l.v r.-si.!.,.,,.
'" th.. ni.tH K,ng,ln,n, whil. tlu- Don.i.non naturalizationwas res n,.t,.,l to ,.as<.s uIut,- tlu- r.si,|..n<c had tak... pla...at he l)..n.nuon. No lengf h „f n.cre residency in a .)..„,inion.
lesp.to naturahzatn.n (hc-re. as the law sto„d w„uld he ofhe slightest a.d to a n.an in l.e.u.ning naturaliz,.! in theUn. ed Ku.gdo„,. but. like any newly-arrived alien hewould have to reside for five years and .leelare his intention

t.. contn.ue to res.de or to serve abroad under the Crown.
The obvious n.ode of dealing with the que.stion at i.ssuewould hav.. been that suggested by Sir Wilfrid Laurier-to

«
•Hare that every person naturalized in anv Don.inion

should have the status of a British subject throughout the
-'•"•^'t-mpnv; but in l,U tlu- hnperlal Government was

dim.ult.
' '\\ ^'"^ "•"""'• '''"^'•" ^^-' ->-Kl-able

i.fh ult.es ,n the way, especially as r,-gar,is the period of
n-s.den<e wh.ch was rec.uirc.d to elapse before naturalization
'•ould be aeorded. The United Kingdom period of five
years was e(,„alle<l nowhere in the Dominions: New
Zealand preseribed no fixe.l time; Ausnalia. where bvAct ^o. 11 of 190:{ a uniform Commonwealth naturalization
was prescribed two yoa.s

; this pe.iod was adopted by theLiHon of houth Africa when laying down a universal .South

.* !
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African iiatiiiali/.ation. and Canadu alotir di niaiKlcd three

Vi-arn. Nor ill all cases was it «ertain that DoiniiiioM naturali-

zation was not to soino extent almsi-d in the desire to obtain

passports. There were certainly a certain luiniber of aliens

who licfanje naturalized in Canada, on the strength of resi-

deiK <• and of declaration of intent to reside in the Dominion,

will) shortly after started for travels which seemed to indi-

cate an intention of a very distant return to Canada.
Another consideration, not without im|)ortance in s'»me

aspects, was the fa<t that, for example in the case of Aus-

tralia' in the grant of natiirali/ation, a discrimination was
made between Huro|Kaiis who were (igilile and iion-

Kuropeans who ( tmld not be naturalized, and it was held

tliat recognition by an Imperial Act of those ditlerences of

tre'itment might be deemed to be e(|uivalent to introducing

into Imperial legislation the hateful principle of a colour

bar. Nor again could it be doubted that many of the

(KTsoiis who obtained Colonial naturalization appeared to

have done so without adequate consideration by the local

auMiorities of the probability of their becomir ' good citizens.

Not a few of them, at any rate, were disgracefully illiterate,

and in many ways undesirable.

The Imperial Conference - accordingly agreed on n com-
|)romise, under which, while local naturalization was to g •

on as before at the unfettered discretion of each Domini
Varliament, there should be created a new eiiiity. Impc !

naturalization, which would have the effect of confei. ng
British nationality throughout the Emjiire and, so far as

international law permitted, throughout the world. The
jieriod of five years would be retained as the (f)iiditioii for

this nationality, but residence in any part of the Empire
should count in this period, v,''ile the decision v net her any
individual deserved the grant should lie entrusted to the

Government of thr' portion of the Empire in v.'iich he had

spent the last tw(..e months before the grant. Further.

> Act Xo. 1 1 of IIH).! ; .<;., Xiital Act Xo. 18 of 1905, suiKjrsoded hy Union
Act Xo. 4 of 191(>.

- Purl. Pap., Cd. olio, pp. 249-71.

yfs f^xz'gir^
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in ..r.|..r to ,„,... .|„. M.s,o,„il,ili,i,., of ,|.,. I)..,niniuMs. t|„.
A. t sh.Mil.l not |,.«i,|ai,. for fh,.,,,. |,„f s|,n„I,| |„. fra,n<..l s„
ax I.. ..Iluw ilu-m t.. makr it Hlntiv «ill.i„ ,|„.ir iMM.n.lam-s
l.y t „.,r .mn lan..|ali,.n. Finally, it was awnr.! thai it
.-iH.nl. I„ n.a.l,- <.|,.ar .hat tl„. mmt,. .,„,.,!..„ nf nati„nalitv
a^.l.'al. >utl, i„ tl... A.I >l,.ml,l not atl...t tl„. vah.litv ..t ai.'v
Df.n.mi.M. lcKislati..n <l.-alii,n wit), inuni>;tati..n or .liHrrni-
•latinn against ,lifr,.,v„t cla^M.. of |{,i,i,|, .„l.j,.(ts Tlii>
la-t proposal was <l„r to tin- wi.hvspr.a.l f.-ar that in son.,-
way tlw frrant of hnpcriai nationalilv uoul.l py,. an
•""nnmly fron> all laus aflV.tinK in.n.iKration or in.po,si„.,
•loah.l.ti.s in nalnrali/,.,! persons, an.l so forth ,,nit..

» »<"">'«•• of Australian Stat.- Acts ' dilTcn.ntiatinvr for pur-
IH'sos of po|,i„,,| riirhls iH-tw,..,! persons natnral horn an.l
iiat nrali/.'il.

Thf rc-so|„tion ..f the C.nf.rcn.r was only tardilv .arri.-.]
int.. Hr.-.t. a result <lue t.. the .ha..;.',, of .ov,-rn...,.nl i..

( a..a.ia an.l the somewhat loiiK Hnie taken l.v tl..- ( a,.a.iian
(;<.veinn.ent to n.ak,- up i,s n.in.l on the .p.'estion at issue
Ihe <.i.je..ti..ns of Cana.la were based, as n.ight he expe.te.l
on constituti.mal grounds :

^ the (;<.ve.„n.ei.t we.e n.ost
anxi..us not m any way tr> c-en. to int,..fere with tl..- power
of Canada to prescribe its own <onditi..ns of nationality „r
to determine what was the p..sition in Canada of persons
iiavuig Imperial nati..nality. Kinallv. agreement was
reached, an.l th.- Imperial lirifis/, Xatiounlil,, „,„l Sfatii.s of
Ahe„. Art. 1!.|4.^' deals with the ,,,.,.sti.,n 'on the agree.l
Irnsis. It pr..vi<les for the grant by the .Secretary of Stat.-
of a e.'itifi.ate of .latuialization to any alien on pn.of <,f fjy,-
yeais' resid.-n.-e in the British I)..n.ii.i..ns in the eight yeais
|..oee.ling his appli,ati..n an.l one y.-ars immcliaU-ly p,-,-
(c-ding residence in the Tnited Kingdom. ..r. in lien, five-
years' seryice under the Crown. An applicant must be <,f
g.uKl character and haye an a.l.-.inate knowledge of the
English language, an.l must intend i-ither t(. reside in the

' I'drl. I'll/)., Cil. .-.74ti |..(. 2-tS. 24!t.

- Cf. I'iiiiuda I/nii.11 iij '•iimnwii.t Ikbnlis. .Jan. 2".t. l',l|:{.

^ 4 ami 5 (k'o. V, c. i7.

H'L

I I

SX.^f ^K
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•<i'rvf under th*- CniMti. In tin- i ascItt'ili-'li tliiini>ii<>M'« <

(if ii woman vlinsc ic

liii-hand JN 'li'jiil or i .1

• Icncc nia hr di-.- i'

m\v rcjiardinii Mh"

A jH-rMin lliM~ .

a natinal-lidrii ' '

rinlifs of nattirali -(J i!.

Micnf ' luinn "'"' '<

Im' in( ludt<l in tl

a child niav rt-n

attaining fnil a^>' ,i<* i

may uranl a nrt; ; it! •

((•rtilicatc isMicd ,av •>

K«- is due to marriage, and wliosr

>r(t<l from licr, tin- period of resi

vith. and in ativ -jH-eial case tia

n of cij^'lit wars may l>e relaxed.

i>' yiven .dl the |invile^.-' of

(Cet. the feu lr-lri<tion- "U the

|ir<-scrv<d liy the A<t of Settle-

!"• nai le of a minor child may
' "r M an alien, hnt snch

e.nality w ilhni a year <if

>i>e the Secret a r\ of State

•linn! if he sees fit. Any
•ed if j^ranled on false

re|)ri'sentation> or iiand.

The |io\veTs of tie Secretary o| State to ^rant a certificate

may !u exercised l.y the (iovernment of any British posscs-

^i<.ii on the same teiins tinilulis niiilini(lis, and with the

addition tJiat. white another lanmiajre is recojjnizeil a> heinj;

on the same official footinj,' as Kii^'li^-h. that lanmiage may
he ac(t ptcd as an altertiative to Kn^lish, a- is the case with
French in (^iielac , and l)iit<h in the I'nion of South Africa.

Any certificate so ji;rant<'<l shall have the sam«- effect as one
granted hy the Set ret a ry ..f State. But the legislative

authority of the Dominions is preserved hy the enailmeni
thiit this part of the Act and any certificate of naturaliza-

tion granted under it shall not have elTect uiiliin any of

the 1)<,minions enjoying self-government unlts> it is ado|)te<l

l>y the Dominion legislature. Such adoption mav hi

rest inded liy the IcL'islature. l)ut witlnait prejudice to legal

rights existing at the time of rescission, and in adoptUiU
the Act the legislature may make provision a> to how the

powers of the (iovertimeiit ari' to he t-xercised.

The Act furthci lays down and this generally and with

out reference to legi.-lation l»y the Dominion rules for the

naticmality of British subjects. A natural-born' British

subject includes any person horn witlnn His .Majesty's

' l-'or the old law cf. KMwanlss, Juiirii. Sue. <(>iiij>. l.nj. xiii. iil t-2().
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<l«.minions ami alloKiu...... fin.s vxvUkUuu ll„. . l„|.l ,., ^
f'ToiKt, a.ni.as.H(l„r wh.. ..xu-s „„ all.Kiai.. ..

; anv iMrM.,,
»>•;•;" <"'• ..f Mi. .Ma.i,>,y-> .l,„nininn, wI.um- (a.hor ua.
" l'M<'>l. -nhji., t at iIm- tunc u| his hirth an.l nth. r wa- hu.u
within Him MhjoM.v-s alh-«,anr... „r «a. a |., r>„„ ,„ wh..,,,
a ccrtih.al.- ot t.af u.ali/.alinn was Kiai.t..! ; an.l a„v pri>un
»""" "" l'<'»"l '« Hnli>h .hi,, whrlhrr i„ ,„„.,;,„ t.'mtunal
uatrrsor „.,.. |, i. ox,,r, >siy ,..nsi,h.,| ,ha, Ih. .hil.l ..f
a Hiitish >„l.),.<l. uhcthc. hur„ h.-foiv ,.,• affr » hr i.a^Mn-

'»J

<l»' A-f..>lohr .hn.....! t.. havr h.n, horn xnthi., thr
alMa,..e it hoi„ i„ » ,,h..r „ h.n- the r.nwn .x.niM.s
oxtra-frmtorial jmis,|i,.ti..n. an.l that a |„rM,„ h,,n. ..„
a Umifiu shio ,., Mritish t<Tnl..rial uai.rs ,h,.ll „nt hv ih.t
"'<'•' »"" '"••I"'"' Hriti.h ..ali.maHt.v

. ThcM- t«„ prnviM.,„s
"'<• I..V,

:
the (i,Nt .„v..r> th.- .asr .,» . hildrn. ..t British

Mil.J.-.f.s u. pn.|....t.Matc.> an.l ii, ,,|a.r> lik,- Turkry uhr...
fhciri> a iCM.h.iK l{tili>h...„„nuMily<.t..|.l>tan.liMK. M.-i.-
ov.T the ii.-u pi..vi>ini,^ ivph,,., ,hr nilr> ..f | h,. \,t , ,,f
173(1 and 1772

^
ivyanlinj.' the natinnalifv ..( t he <hil.l.vn an.l

granchhildnn ..f Hntisj, snhjtrts l,..n, ahn.a.i. British
imt...nality may l„. h,s, hy h.-inf; nattaah/,,! hx anv v..h.n-
fary act ..ntsi.h- th.- British .h.nuni.,n>. an.l in th^ .as,. „f
any pcrx.n wh.. ha> hy hirth tw, nationalities hv a .l,.,.lara-
<'"'« "t "I'n.ag,. n.a.h. within a .var „f attainin'fj M.aj...itv"" ""t.-nal Matus ... „„m..H nh.. n.arrv (o||<,„s that nf
t H-n- hnshan.l.

: hut, ,t h.- .•hano..s his nationality in his life
I he uih- may hy <h..|arat i..n retain li.^r British iiati. ..alit vami m-ither ,h,,th nor dissolution ..» marriacre shall per V-
affeef nati.mality. \VI;ere i5ntish nationality is lost it .halj
'< -" !>< I..st hy minor ehil.lren unN.s they uould thus lose
;dl nationality, hut ,.„ rea.-hing tnll aye thev may re.-oyer
't hy a .hvlaration. an.l a wi,l..Nvs r. marriaV'e to" an alien
shall not alter the nationality of an\ . hildren of the first
marriage. Thes.- provision., are in par, n.'w. aiui in part
tar more pre. i>,. and less „,„.„ ,„ ,,„„,„ ,,,^,„ j,,,, „,,,
visions of la\\

The status of ali,.n.s is r.^pilated l)y the i;iv

* i <;<•<>. 2, .-. 21 (iiul i;!(;.d. ;(. ,. 21,

1^

ing of all rights
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in icfifinl to real and pcisonal j)r(>|)ci'ly. l)ut this is (jualificd

by thf exjjn'ss provision tiial an alien shall not thns l)c

(lualitiod to hold real pi'ojK'ity ontsidt- the United Kingdom,
not to own a British shi|). nor to have any rights save such
as are expressly conferred on him. His mode of trial is to

he the same as that of a British sid)ject. a provision of law

which need hardly have heen retained as binding the whole
Empire. On the other hano. the penalty for false repre-

sentations is made to apply to the I'liited Kingdimi only.

The general j)owers of the Dominion i'arliaments are pre-

served by the express provision that nothing in the Act

shall take away or abridge any powi-r vested in or exercis-

able by the legislature or government of any Britihh posses-

sion, or alFect the operation of any law at j)resent in force,

or jm'vent any such legislature or government from treating

differently different cast's of iiritish sid)jects. Local naturali-

zation is expressly authorized, as in the Act of 1S7(», and to

remove (h)ubt as to the validity of State legislation dealing

with the rights • f aliens and naturalized persons, it is pro-

vided that the jxiwcr of the legislatures of British j)o.ssessions

shall a|)ply to l)oth the central and local legislatures where
there are several, but subject to the proviso that no law
regarding naturaUzation made by a local legislature shall

be li(l if tlie central legislature alone has authority to

legislate in regard to naturalization.

The Act is of great impoitance for many reasons. It wa>
passed with the full assent of the Dominion Parliaments
and Governments, and it is expressed in large measure
in terms which show that it applies without adoption by
the Dominion Parliaments to the whole P^mpire. Indeed, it

is a little difficult to see why the special ease of naturalizii-

tion shouhl have been selected for Imperial legislation only
to have effect with Dominion coneurrence, were it not

for the fact that British nationality generally had not

been the subject of any Dominion legislation, and, as ;i

Dominion is a depeudeiuy. it may 1k' that jio legislature in

a Dominion would have been able to legislate so as to deprive

a natural-burn British subject of his nationality, though it

J>^:5c;*rf:^--
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them by residence. In Ausf nilia (Ikto is a strong Australian

Native movement, whicli consists not of aborigines, as might
fondly bo supposed, and as newly imported Covernors are

most unjustly credited in the popular mind with a desire

to believe, but persons who being Australians were also born
there. The use is significant, as it proves that there is felt

to be need of a term to distinguish between the Australians

by adoption and those by birth.

Nor is this practical distinction of everyday life without

a result in law. In the case of the Commonwealth the power
of the Parliament is confine<l to immigration, and, by reason

of the division of powers between the States and theCommon-
wealth, it is not open for the Commonwealth Parliament to

make of immigration a term of vague meaning sufficient to

cover any person entering a State of the Commonwealth.
It has definitely and very properly, it would seem, been held

by the High Court of the Commonwealth that a man cannot
be an immigrant if he is a native of Australia, so that while

an Australian law can shut out from entry an ordinary British

subject it cannot shut out an Australian British subject, and
this connexion would of course include any person domiciled

in Australia, for such a person cannot be held to be an im-

migrant by any effort of tlie imagination. ^ Similarly by the

Immigration Act of Canada (c. 27 of 1!>10),- it is expressly

provided that any person who has Canadian domicile or is

a Canadian citizen shall have an absolute right of entry into

Canada, and a Canadian citizen is defined as a person born
in Canada, who has not become an alien, a British subject

who has Canadian domicile or a person naturalized under
the laws of Canada who has not become an alien or lost

Canadian domicile, while Canadian domicile is acquire'! by a

person having his domicile for at least tliree years in Canada.
These provisions are of course in part very artificial, for that

tliree years' domicile should be necessary to confer Canadian

• Cf. Chid Oee v. Marlin. ."i C.L.K. (Mit ; Ah Shfunij v. Lindbenj, [l!Mi61

V.L.K. :j2:{; 4 C.L.H. iUil ; Ah Yhi v. Chriilt,, 4 C.L.ll. 1428; Pull., v.

Mhinhiin, 7 C.L.K. 277.

^ Alsoc. 12 of 1911.
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•lomi.ileforfhc ,,ur,,„sos of llu- A<1 is at first sl^ht svIm.IIv
Hi.,,n.al,.us.

f
hv. rule, of donmil,. heii.g „„,.<.|v .hanj;.. .,t al,,„i;.

to (.aiiiwlii with pcnimiu-nt intention of rosidi-nc.. hnt tlu-
anomaly is explained by the fact that the Act permits the
removal from Canada within a period of three years of any
imnngrant who proves unable to support himself, so that had
the right to enter Cana.la been given to am- do,ni.ile.l person
the Oovernment would have been under the neeessity of
allowing the entrance into Canada of persons whom it 'had
just expelled. It may be added that the reason why. unlike
the Commonweahh Parliament, the Parliament" of the
Dominion has power to define as it pleases the nature of
immigration is because, unlike the Comm.mwcalf h, th.-
Dominion has plenary powers of legislation on all matters
save the excepted powers of the provinces, and in particular
has plenary poweroflegislationregardingimmigration,though
a power in legislation in this connexion is also bestowed
on the provinces. In the other parts of the Empire also the
principle that the immigration laws should not be allowed
to exclude a native of the Dominion in question has been

Z7 T .""t^ :
'' '' recognized by the Inn.iyratiov Art,

1913 of the Lmon of South Africa, and also in practice by
the Government of New Zealand, and the general fairnes;
ot the principle lias been expressly observed by the Hi-h
Court of the Commonwealth of Australia. Nor ii'idecd is the
matter open to reasonable dispute.
From the unity of British nationality certain advantages

are derived by the inhabitants of the oversea Dominions
such as the protection of the British power in the ot her .States
of the world, the free right of entry into the United Kingdom
and fud political rights in that country. They also derivJ
a somewhat remarkable advantage ulikh has' perhaps n(,t
always been realized. In t he modem treaties of commerce and
navigation no less than in older documents it is the custom
to make express stipulations for personal rights of various
kiiids. Ihus, to take a modern case, the treaty with .Japan
of 1!»11 assures to those entitled to its benefits the same
rights as native citizens as regards entry and residence and

r
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«1k' (;uTviji^' oil <.f coniiiuTfe, maiinfactiiio. and liarlt-. iii()>f

lav. .111(1 nation trcalnuiit in fl„. nmJtcr ol th,. puisiiit ol
in.h stiic::. j.rofesMons, and trade-, |K"niii.ssion to own and
li-rc ureniisos and warohousos, and to lease lands, to have
full aetess to the law courts on the same conditions as native
subjects, and to enjoy «-xeniption from niilitarv service
forced loans, and military rc(,iiisitions. excejit such"as are im-
posed on nat ive owners of immovable j)r()jKTty. The estates
of deceased nationals may be administered bv consular
officers and so forth. These personal privilegt-s as opposed
to such privileges as are directly connected with goods such
as the duties to be levied on goods on entrv are held to accrue
to every British subject, wherever he inav have been born
or be domiciled, even although the Domi.don in which he was
born or is domiciled may not have been brought under the
operation of the treaty .t all. as. in the case of the .lapanese
treaty, is the position as regards Australia. New Zealand
and the Union of .South Africa.

There seems at first a very curious anomalv in this position
for reciprocity would seem to demand that if an Australian
has a treaty right to settle in Japan, and if on the score of
his nationality he has a treaty right to have protection for
his industrial property in Japan under the Industrial Pro-
perty Convention, apart from the fact whether that Conven-
tion i.s applicable to Australia or not, Japanese subjects
should have in Australia the same rights The answer to t his
argument must be based on the fact tnat the treaties do
not contemplate any distinction between British subjects
because of their connexion with a Dominion : they merely
deal with questions of goods on a geographical basis
and, unhke merchandise, a British subject cannot he exi)ectcd
to have a geographical mark of origin. Moreover, it may be
urged, in practice it would be in the extreme difficult to dJvise
any system by which a distinction could be made between
clas.ses of British subjects. That of birth is irrelevant for
the purpose

: if a child is born in England but is taken at an
early age to Australia, what better right should it have to
entry into Japan than a child born in Australia ? The more



NATURALIZATION AND XATIOXALTTV it.t

<.bvio„. „., of ,In,ni,.iI,. wo„|,l 1... i,„,„.,,i,,,.. ,„ „ork ;.. ,1„.

;'"7''V''
••-';• " '^ '"- has I.O..S..S ,., ,..,.i,J. ,,..„. „.hnglan<l an.l ... Anstralia. is l.is d.u.n.il.. ,„ 1... .I,..,.!.,! I.v I \enlatu-c. ..nportan... of ,1.,.,. 1,o„m-s or l.y l.is .loMM.il. ^s a„.n.l.VHl„aI r Mom.v.-,.. i„ „., .as. .lon.i.il,. is a .nauatlonhng grave- roon. for ,|o„l,f in any parti.wlar .a..Mn.ng a. tlu.sc. arMunu.,.,s .ionhtU^s an-, it is i,n,,ossil.|.

o assunu. that they c-an .vn.au, p.- n.a.u.ntiv satisfaCo.v totorngu governnu-uts. if „.,.,. .,.,,,„ „., ,.„„^^^, ,,,.

•

nghts to na >v..s or persons cio.n,..!..! n, ovrs.a Dominionswinch stan,l aloof fVon. British treaties, a .natter whieh iJwo.1h wh.Ie eatTyu.g out. While .lonn, ,1,. is donbth-.s nota very easy enterio,,. it is after all a, c.riterioK .l.ieh has ,ohv eons antly applied in the .cn.non business of life, and it is

lH-.feetlyelearthatiteoul.lbea,lopte<lasae,iterionif,le.sired
by a foreign g<.ve,nnu..t

. Any theoreti.. difheulties of this
sort ean be solved in praetiee with vc.y little trouble- to
tlH- governme.it eoncerned, even if individuals suffer in.on-vemenee Moreover, it must be remen.bered that fu„,s and
part nersh.ps have often a ve.y <lefini,e loeal habitat,
.spee.al y ,f they are forn.e.l as eon.pa.ues or partnership.^
-m.ler the law of a.iy Do.ninion, a faet whieh at on.-e gives
tlH-.n a loeal hab.tat whieh thc-y eannot deny. It is, of eomM-
poss.b e to argue that the questio.i is one of no great in.por:
tancefor any foreign eountry. a.i.l that va.ious nuan' of
.•va...on m.ght be inve.Ued, but no.u- of tlu-se eonsi.lerations
wouhl ava.l to prev..nt the ren.oval of the present anon.aly
.t any foreign eountry objeete.l to the one-sid.d anangenuntnow .u foree. It is i„ this connexion not u.un.portam that
the reeem treaty with Switzerlan.l, earried out in a.^or-
daneew.th the wishes of the Dominions at the la.sf In.pe.ial
Co.i erem^ does not permit the retirement of the Do.ni.uonsfrom all the treaty of iSoo regulating relations with the
i-mpire, but only from the purely commercial c-lausc-s

\\lule the advantages flowing from Kritish nationality
o nhabuants of the Don.inions a,e very c.msidcrable, it
<a.H,ardly be .sa.d that Ikitish naticmality in itself c-onfers

R
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ii|Miii any ' 'itisli subject in 1 lie I )(iiMiiM<iii.s iiny special

rijihls. Tin xpros provisions ol the Hiilish Salintialily

and Sliitiis <>j Aliens Acl. Iitl4. allow any Dominion or State

(.r IVovin(ial l^ejiisliif nre and (Joverninent to <'xercise any
li^flits lliey choose in the (litTerenf iai treatnient of lirifish

snhjects.and. unless t he wordinj; of t he Act is strained, seems
ev<-n to conler on all aliens a right as to personal property

which is not conferred on all British snhjects. In point of

fact, moreover, it is inipossihie to deny that the Dominions
treat various classes of aliens better than they do British

subjects. The Enroju-an alien is. in Canada and Australasia

an<l in South Africa, treated nnich better than coloured

British subjects, the latter country showing a tenderness

towards the speaker of Vid<lish which is peculiarly pathetic.

It is true that the I'rivy Council have laid it down that an
alien has no right enforceable by law to enter a British

Dominion, but the right of the coloured British immigrant
is in all the Dominions, save Newfomidland. where he does
not want to go. as inigatory as that of the alien, and in point

of fact the alien is admitted in many eases freely where the

British Indian is rejected. Even the alien .lupane.se has

a distinct preference de. farto over the Indian in Canada,
though it nuist be noted that this preference is due to the

inability of t he (Jovornment of India to adoj)t the same rules

of restricting en.igration from that country as the Japanese
(Jovernment finds it possible to do in the case of the emigi.<-

tion of her subjects. Nor in any ca.ses is it obvious that the

immigrants welcomed by the Dominions are really su})erior

to those whom on colour grounds tliey rcji'ct : the (Jalicians

ot Canida are aliens in speech, in race, in religion, in social

customs, and in habits, and their comju-tition with Canadian
lal)our is at least as disadvanlageors us that of coloured
British subjects. The Yiddish-speaking immigrants in South
Africa do no credit to the name of European or the alleged

European languages which they speak
;

years of South
African residence and naturalization under the laws of South
Afri«a not rarely leaves them devoid of a word of intelligible

English. The conclusion from the.se facts i.s not of course

mil
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• li.il f hr l)..inii.i..ns .sIm.iiI.I ni.hii.jr.T | hrir ra.ial ,„in|M.>it inh
••rtl.af »Im\ slm„l.h,)t,..n|.( I., ininj;!.- Kninp.an a,„| Asiafir
in ..lie (onimm.ify. I)iit that. posscsMiijr as lluy (l(. the prin-
«il)lc ..f nujal purity. t|„.v sIk.iiI.I 1„. nu.ir" pailicilar in
clio<.sinjr fh,. class of Kun.pcan immigrant who is likely to
!'<' a n-al clcmcnl d vain.- in f lu- liif me. and should avoid" f he
ahsiM-di«y of rcj.Mfinjr HHlish Indians, and in sonic cases
Kuiopean Hrifisl, workers, in favour ..t persons ..f inlcrior
race, niaiidy because I |„y are al)l.- ( o provide for a t i nu- cheap
sweated labc.ur for the rapid development of industry. In
this regard Canada has hecntlu- w< rst otrender. with'Snuth
Africa ugood second. The self-respect of Australia has of late
years done nniel, to preserve a hi<.dier standard of ininiijira-
t.on. thoufih the special fav..ur there shown, and in.le<.d
generally displayed, to (Jerman innnigrants, heeanse of the
many exeellent industrial and ajrricultnral qualities, has by
no means always received its due reward in the Knropeali
War. In ("ana<la. indeed, there is cnmulative evi<lenee of
open disloyalty among the /Jerman communities > in the
western provinees, and s<.me efforts have been made to
promote in the Dominion the same anti-Hritish propaganda
which have marktMl the progress of the War in the Tnited
States.

It is doubtless disappointing to realize that there is nothing
that British nationality can be said to carry with it as an
advantage in the ov<-rsea Dominions of the Crown : the pro-
tection of the Imperial fJovernment for a British subject is
far m,)re effective in foreign countries than it is in the oversea
Dominions, as was justly p(.inted out on several occasions by
s.vnipathizers with the British Indians in the long controversy
over the rights of such Indians in the Transvaal.'^ It is duo
to this realization of the little value which attaches in these
Dominh.ns to the status (.f a liritish subject that feeling
HI India has turned somewhat strongly against the self"
governing Dominions, and it is therefore matter for sincere

' <Vrt.in Connan organs „f <,,,ini„„ i„ ,1,,. Wfst have- svstcnatr ally
(\tn||,.(l CTiiian aii«l ijjnorccl Hritish succosscs.

' i:
f.'.

Lord Ain).thill. Hon.,, „/ h,r,h Ihlmtc.^. July 2(i, I'.llu
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(otigrat Illation that tlic ncia ice iit British Itidiaiis >'u\v liy ^i<l('

witli tlii'f(in«'s <it' tlic Doiiiiiiioiis in llic Kiir<>|Miui War liuvf

cniihlcd tin- |(»'uj)U' of flu'sc Dominions to nalizc that thtTi*

is unotht-r sidt' to tlic |M'()|)lf whom they know only in tht'ir

own coiinfiics as iindcsiraltic immigrants, whom tlity seek

to dcprivi' of «'V('ry jiriviiigf.

iiL«i
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TRADK AXF) (OMMEKCIAL TRKATIKS

TiiK (lcvfl..,,„u.nt of sclf-jrovoninu-nt in tlw Dcminions
was gr,,,t|y promoted l,y th.- fact tl.at.at the time when cir-
nimsta.ucs mulcml its comession on politi.al frn„„„|s
•losirable i,i flu> iatorcst of the internal order of the colony
of Canada, events in tlu. I'nited KinK.lom were leading to
the intr(Mlncti..n of princij.les of economy which forbade t he
further preservation of the rule of controliinp the trade „f the
.oloines, and eoiuiselied K-aving that trade to he managed |,y
the I'arhamen. of the n.-wly estahhshcd responsible govern-
ments. Natmaliy it was hoped, in the middle of the nine-
teenth cent my. that epoch of cmfidence in the automatic
workmg of economic ma.xims. that the new countries would
rcah/e to the full the merits of the system of free trade, and
that they would not dream of im{)osing upon themselves the
fetters of protection. As a matter of fact the new countriesm some cases tried free trade, and then de.ided to fall back
on protection, and as early as lSoI> the doctrine was expressly
asserted by Canada, and accepted by the mother country
ti.at the fiscal policy of a colony enjoying responsible govern-
nu n( was a matter 'or its own discretion. At the same time
t !c rule was .sliU maintained that no discriminating duties
w"ie to be imposed on imports, ami the <onstitutional action
o» New Zealand, and of the Australian colonies, were ex-
pressly fettered with this restriction on their powers of
indepen.i.>nt action.' This position was by no means alto-
gether attr-wtivo to these colonies when in the process of
their growth th<>y desired to effect n.ore clo.se relations in
customs nnitters with each other, and with the colony of
Jscw Zealand, and in the years 1H0'J-^1,S7:J a vehement

' i:! .uul 14 Vict. c. -,9, s. 27, forbad this for Au.stralia and the royal
instructions for Xew Zealand.
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diHcuMhion ur<if«' iM-twcni the liii|H'iinl (iovcrniDciit mid the
govcriiiiu'iits of \Uv roloeiics < . tins qiu'.-finu of difTiiviitial

diifio, in till- ( uiUNf of wliiili attfiition \\a.s (Iniwii to t\\v

iindouhtfd fiut tliat tliiTc liu<l luiii in tin- dav.s Inloi*

Canadian ft(lirati<in a niiinlMT of cum'.i wlKrf.su<h <iutie> lutd

bffn allowed (oexiNl. 'J'Ik' InipcTial (iovcrnnitnl wtri' liiud

t<» move. Imt at la.-t tiny yiridi-d ' to tlu' cxtint of allow nig
the Colonios un<l Nt-w Zmland to urmngo for s|n(ia! dutio
inter .vr, hnt llicy tlcclincd to rxteiid the- praifict- fnitliir. or
to pirmit the i-onchision of tri'ati«.> nf coniint'tcc' hctwfcn
the colonics and foreign powers, or any dilTi rent iat ion in

favour of fori'ign powers hy the eolonies. The eunee.v«iion

thus hardly won was. like many ot her eonee.-sions whieli have
formed the suhjeet of hitter eojitroversy, made no use of

by the governments eoneerned. wiiieh turned out to have
ditfereiit interests in the matter, despite the ai)parenl
unanimity with which they had handled the matter when it

was merely u question of arguments with the hated tyrant,
the Secretary of State for the Colonies.

The treaty question having emerged, it was bound to lead

lo fmther developments. The initiative came in the main
from Canaila, when'. on the defeat of the Liberal (iovernmt nt

which was contented with a low tariff in 1878, Sir John
Macdonald came into office with an active policy on taritl

matters. Sir A. Gait, sent to J.ondon as High Commissioner
for Canada, was instructed to open negotiations with foreign
countries wit ha view toenter into tariff agreements with them
for the benefit of Canadian trade : the Imperial (Government
were approached on the question of the negotiations, an<i

they laid down that the negotiations with Spain, which wa>
to be approached at once, should be conductecl by the Britisii

representative there, who would however be largely guided
in his attitude by t he views of Sir A. Gait. This was in effcc i

to eoncedethe position as negotiator to Sir A. C}alt, and at tin

fame time the consent that negotiations should be opened
was an intimation that the old policy of forbidding the ini

position of differential duties which was enforced by tli.

' ;«) and ir, \i<t. I'. 22.
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roquin..m.nts in tl... Cana.lian nnal in.tru. li..,,. .,„„.., ,,.,«r..to, a..., ,..,,,,, l.ln..,,.....h..r .

'
.

IHS. In..u.., ua.iranklv .i„...l „. .....n-,pn,..lnu.,. ui„,"" "•^•""";"" '"•'•" " ' .-..l.nls'sniH.tn,,,..

-'I'P^. '•- H,,h (o,nn..>>i..,H.. in |..n w.> .ll.nu.l ,.,

-.i....n..rc.^asu.lvisn-,nn..,.,,,a,,..n>.l.u,aN....n.
„a

«''-n.nn,hlH.s.,Tur,.a. ,|.a, ,in.....n ,ot>u..n..h. n
.nnK.nga.nnfanv,n.u.ic..s. In rvKM..,.....,., ,,. I.a.l ,

"

.•H>un. ..rs„.........,i,, ,H.nn,in,al..H. ,i...i,,.,n„.c..., a•Hay ot .onun..,..,. will. Kran.c-. n.;,anl.n;, (1... ....nnn,.r..,al
n.Ut..,n..Ma.a,la: l.-.,n..,l ,his .na, v in , ..njnn. i

;v..l. U... Hnt,s
. An.l.a>..ulo,. .,,..1 S„.J,..,,i. (,...,., „,..'-" a.M...,Htc..l wi.l. ,lu. An.l,a.ssa,l<.r in Mm- n..,.., ia,.on

;'^'""^'r'>'^
"'l"-<""a,.,.,,.Hv..v..,.,|...n.ainu..rk,.

l-n..go,,anmwH.s,hat..f,lK.||,,|.,nn.nM>Ho,,..,-.wlH..a.
'<7---l-M.yNu..J., Vow.,, .,....,, ,.an.l..p....i.,v

»liich(licHigliComniissi,,n(iwa.-n.,t '

Mom>vn,if b..num-,.|..a, ,l,a, i, was n.. Innpr ,,.,s.i,>l.. inVH-w o ,lu. att.tucU. of „K. ( 'olonic., .o .ontinuc .L- ,>nuVi.'.

n whole-. JlK. pract.c.. was tlu.Mon- in,ro.inco.l ol m.kiu.^
reatu-s snbj.ct ,o a clanso provi.ling that th.v sl.ouM ..ni;l-onu. applu-abk. to th. sc-lf-govcrninu ('..ionics on no,,.
H-uig given w.thii. a ,u.,io,l ol o.u- or ,w„ v.a.s „...

,i .
treaty actually so co.ulu.le.l seen.s ,.. hav^ kvn on- wi,|.Montenegro of Jan,.a,.y 2 1. Iss.>. It was not always possil.l'!

an I 1.US t he Anglo-French treaty ot l^H2 ignores , he ( olonie«
b". Iron, t a, date no treaty n.ade witht foreign powc ,

.'

wizn; "''^^'r 'rvTr
'''''"''^^••'^-^•^^-'-^^-"-^

o . ;. T"; •
' ^.^^'•^--'•'-^v'v. ..that i, wasano,na-

lous that the Colo.nes should n.nain bo.u.d by t.eatic. with

1- ui
, o, then. ,.eat.es was inerc-ase.l by the .iesir. ofl-mada to arrange preferential trade with the Tjiited

' «ee Sir C. Tu,.,*r, R,colk,ti<jn, o/.SI../^ y.ars, pp. 174, 175.
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Kiii^'iidm. It wd-' «aily nujizi'il in tlir cxiiiiiimfitM nf (he
niiitl.r llmt (he (roil \ ..» lM(i2\nlh M<'l).'iiiin, ami Unit <.f |H«r)

with (he North (itiiiiuii ('luilnli mtiuri, wtntadvl to mw Mich
pioposul.H. for tlu-y math- it cirar thiit uii.v coiutK-ioiiN ^uiii
!)>• imv K<'V<riiim'iit in the Colonio to the liniK-riiil (Jovcn-
nu-rit woujil hHV<' to Ik' aiconlid to the^r t\No «uiiritri. n. anij

thcnlun. nt idurx- (<> all ((.iintiio having' ino.-t lavonnd
nation ilanx-. in their treaties. |t had lieen lornierly the
practire of thi' lni|ierial (Jovi rnnient to pre.-M for the in

( hiNion (if >ut h < laii>es in Hritish tr»'aties, and it was there-
fore the ease that qnite a iniinher <if sneh treaties of iinpor-
lance existed.

These einnnistanees |rd to an elahorate dis(Mission of the
whole position as to t he possihility of closer union anionj: the
M'veral part- of I h<" Knipire as repirds trade )|iiestions at a

ConfereiKr held at Ottawain IH!I4.' « liicli was nearly thoiijih
not entirely representative of the whole of tlu^ self-piveniiiin
parts (.f the Knipire. Tlu' Coiiferenee represent e<l that it was
desirable to estiildish pretereiitial trade uniong the various
parts of the Knipire. and that pending such time as t lie I'nited
Kinploni niij;lit a(h)pt this policy the self-j,'overnin)i Colonies
nhonld be allowed to enter info closer relations in this regard,
andthat for this end the treaties with Helgiiiin and (Jerniany
hhoiild he got rid ofsoas to permit of the giving of preferenc(s
toother parts of the Kmpireand the I'nited Kingihmi. The
replj - of the Imperial (Jovernment was that they were not
prepared to adopt preferential trade within the Knipire as
a desirable course of policy, as it was contrary to tin- natural
movement of trade, and threatened even apart from foreign
retaliation no clear advantages, that they would withdraw
all objections to differential duties among the Colonies
generally, and for that purpose had procured the rejieal ot

the Imperial Act ' imposing restrictions on the Australian
Coloni«s in this regard, and that the trcati.s in cpiestion. as
they did not prevent the grant of intercolonial prefereiuc
or preference by the Cnited Kijigchim to the Colonies, and

' '''"-' l'"l>- •• "•"'•'..•1.
-• /'„W. /•„/,., C. 7H24.

' 'M and :(- Vict, c, 22, rc|KMlc(| l,y .",8 iin.l .'.It Vk(. c, ,'!,
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..- tfi.. r.iih.l Kin^.l.-m .li.l ,M.l .|,.>„,. H pnlrr...... ,n ,|„.
l)..l,nMi,.n>

. ..ii.lilioi.alN ui, th.ii .I.MuncMtin,,. „,.,, , .,( ii,

'•"" "|"Mi..M sMi.ahl.. )„i <l..nm..iafion. ,>,„, iailv u^ ( i.r
'I'MniHian..,, ,nig|„ i„volv. s,.fi..„> |„.s>,.s ,,ii il... r,,|n„i...
MM,. tlM.r.„aMilart;r,.X|H,rttra<|.|n(;,.,maii\arMl IMKinni
ill < nloiiiaJ |iiiiiliii'c >ii(li H-, wool,

AMl.r>aii„fim..fli(|,„|M.rml(;n\.,„nHht
iii( uiMti.l f luir

VM.ws..n(|„.,,„,..,„.„o| (h,.,,u>.:lHlii v..HI,,. nukii.K'c.l.. pa-
rat

«

< ..innicn iaIuiTaiipiiitiit- \\i»|, tnr«'ijfii ., i> as refund
tl..tn..|,nt.l,. (nl,„n..>. TI...N il..i>tr,lnn(:„ ,r„,.,p|,..,|,af
iifrrafv 1, Hist l„.|Ml«n-ii.M,v.Trij:ii>.t hat til. I „i|,.rial(i,,vm.-
iiH„i niiisf !„• tl... .•liai.nH Ihinn^rh «hi.|i . inafs m.M h,.

n.'p,(iut...l,H,s||,.|in|Knal(;,.v.rm.,.ni a.is tin- (invmunrnt
t..vUii.|. any.lnnaiKl ».„• r.Mln>. „ „., l„. „;a.l.-. i l,af tn-iv,.
IIm' .•..|.,|,„s poui.fs <,t iii.lrp,.,i.|(.„t ,,. -,.|ia- on .f t.,„i:,..
\vnnl<| |„. tn ^,iv,. f||,.,„ ai, iiifmiaiM.iiii! ^',n,i ,,- -.•j.iUfitc
i.n.l M.vcni^-n stato. ami >v<.nl.l I,,- ,..,,uNa!,„' !., I,,.,',!.,,,.

up the Kiiipiiv iiitua immlHi<il 111(1,. p,.,„|.i,( .1 |,. ,, , ,,,17

..|.mil\ i,ijmi,..i> fu tlu- <ol„nir> aii,l i„ tli.. mulli. 1 cMmfiv
i'M.I .lisin.l i,.v n..iflur. .\i.y ..M..«iuti„M tlar, t,,,. ,nusf |'„!

'""<lM(t,.,I l,y His Maj,..stys n.pr,.s..ntativ.. at tli, Jorcij;,,
i.Miit, uidnl l,y a ,„l„nial rcj)r<'s,.ntativc' as a s,.,,,,,,! ,,l,.,"i.

potnitiary„ri„asiil,„i.,li„at,.,.apa,ityasmiglit
I., c .uisi,!,.,,..!

<l<'siral)lc in .a,!, .as,-, and any treaty (onelud.-d w„uid liavr
to l.<- .s,il,j,.ri |,i.l,„v ratiti..ati„n I., tli, a])prc,val .,f tli(. Im-
p.riai ( ;..vi'rnmciit

. t in- ( „!o..ia I ( Jovcrnnu nt and t he ( '..loriial
lurliaim.iit, it l,.gislati,.i, u.r,- mad,. r,.(,i,i,sit,. l,v its terms
'•'•tor.' ratification ,„i.M lak,. plac,.. At th,- .sanic time tlu-
Itrnison whicli siuli la^otiations .onid he carried on were
cxpheitly s,.t out

: in 1 1,.- first pla.-,- tl,e eone.ssions mad,.
toanyfon.|pu<.nntrym.ist iu' made also to an v oilier tore ign
oMiiitry entitle.l l,y treaty to most favoured nation riglits in
the Colony, and th.^ imp.iial (M.v.rnmeiit u,.ul(l require to
h«' satisti...! ot 111.. .Ii„. passing. „| any ixeessarv h-islation
l"t".v Ihey .ouM ralily a tr<aly

; in the sec.nd plae.- any
eoiK.ssions fo tor.ign pow,.rs. and then.fore also t,) any
foreign nation with a most favoured nation treatv. must he
extended without eompensation to the wlu.le of thf British

'!.

m



13

,1

'

ii'

I

2(j() IMI'ERIAL UNITY AND THE DOMINIONS

}M)sscsfii(»ns, since it wa-^ iiol to be supposed tliat any Colony
would wish to j)icfcr foicigiKTs t o Krit isli subjects: i:i 1 he t bird

phue no coiuessi'm could lie accepted from a foreign power
which wouhl l)c (hsadvautageous to another part of the Em-
pire; if aconccssioii wcresought wliichmiglit have t his eliarac-

ter, the Imi)erial (.'overnmcut would feel bound to endeavour
to secure the extension of the concession to the other parts
interested, and. if this were impossible, unless tin- other part

were indilTcrenl to the concession, it would be doubtfid if it

could be |)roceeded with. These rules were enforced by
arguments drawn fiom the unify of the Empire, and the
isolation and political attraction to a foreign comnuuiity
which might result from the establishment of close relations

bctwvcn one comutuiiity and a foreign country. It was also

pointed out that in lS!t2 Canacht had refused to discriminate
ill f.vour of the I'nited States against Newfoundland, and
in ret inn had been assured that the Imperial Covernment
woidd not idlowlhat Colony to discriminate against Canaila
The adviiit to office of the Conservative Oovernmcnt in

ISity was followed by t he adopt ion of a more yielding at tit ude
in regaril to the two treaties with Belgium and (iermany.
After the Colonial Coiifercucc of 1S!»7' the insuperable ob-
jections hitherto luged to any alteration in this regard were
waived, and the two treaties were denoiuiced. The action
was nuidethe more needful since the Liberal Uovernmenl
in Canada was pressing foiward with proposals for Imj)erial

preference, and all atti-mpts to evade the elleet of the treaiics

W!'s clearly futile. The result of the denunciation in the
ease of (Jermany was. however, as had been predicted, tiic

attempt - of (iirmany ton jure Canadian trade by I he refusal

to accord to tluit trade th > siime teinis as were accorded to

l>ritish trade generally, and in JiMCJ Canada detinitely re

talialed against this j)olicy and imposed a surtax of a thiid

on (ierman imports.

It was inevitable that, once the (piestion of pciinittiiig

the withdrawal of the Colonies from treaties was raised, tli<'

older practice by which treaties were concluded with pro

' Pari. Pap., C. Sj'.Mi. - Purl. Pap., Cd. WM.
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visidii f((r M-paralf iunicntuc in rcsiH'ct ol Ilit- ('(ilonics. Imt
witlioiit provision foisopjuufr \vitli(lra\\iil. should Ixicvistd,
and fill" first -fruit > of this revision were sei'u in coiivcntious

\\ith I'ruyuayiM IS!I<». and Honduras in l!Ml(>. pi iniittinj^ the
\vifh(ha\val of any Uritish pos.-i-ssions from flic optraliou of

till' fri'i'tifs of Lssaaiid ISS7 with thi'si- i-ounfrifs. Further
impetus to this pro|»osal was <;iveii at the Colonial Confer-
enee of I!M>2.' when a resolution was passed in favour of the
examination of the navijration law- of the Km|»ire and other
eountries, and f he desirahiiity of elo>ih^ eoa>t wise fra<le, in-

eluding trade bet ween t he I'uit ed Kingdom and t he ( 'olonies,

to those eountries which elosed their trade to lirifish vessi Is.

The resolution was taken seriously hy New Zealand whieli

legislated in 1 !»(•:{. faking {lower to close the toasting trade to

(oiintries which elosed it to British shi|)s. and as ihi.- clause

would have run counter to the treaty with (Jreeceof iSSti,

new agreements of November l(t. I!t(i4,and .May t, KKi.j. were
negotiated by which the right to withdraw flic self-goveiniiig

Dominions and of her pos>essions from the treaty was secured.

The passing of a Hill by the Commonwealth i'arliamenf in

i'.MMi, which proposed to give a prefeieiiee to British goods
imported in British ships niiumed by white labour raised

ii'w treaty problems in its re>triclion of the right to British

ships, and on the advice of his Ministers- the CJoveriioi-

(Jeneral reserved the Bill. Il was fairly clear that the
uieasure contravened the treaties with Austria-Hungaiy of

lSt).S. that with Italy of ISS.J. with Jius>ia of IS.')!*, and jier-

haps those with Egypt . (Jreece. .Monxco, Colombia, Salvador,

Honduras, J'araguay, and Liberia. The result of the dis-

<iission of the question at Ihe Colonial ( 'onfenncc of liMiT,''

when the Imperial Ciovcriimenf in clear tciiiis inlimated i(s

inability lo accept a jiieference given on conditions which
penalized JJritish liulian subjects, was that the prefer-

eiue actually accorded in I'.KlT was not hampered by any
relerenee to the mode in whicii the good,^ were imported.'

' /''///. /'<(/)..<(!. IlMI'.I. - /',;;/. /',/,,..(• :!:!:('.•. l'<i,i. I'li/K.i i\. :!.-.L':{.

* Caimda has jioalt to dose licr coiisiing tradf in lulu, and fnilv o.mt-

lisf.s it.
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It was lU'Vcrthclcs^ still dosirahlc in Ili(> eyes of tlic Coiii-

nu)n\v('alth and the otiicr (iovcrnniciits conccnu'd to procei'd

with tlic <|uestion of frecinj; the self jfovcrninj; Dominions
from the lies of old treat ies which Jiad hcen enterod into

before the new re<rinu> re},'ardinji the autonomy of the
Colonies in eommerrial matters, and in aceordance with
this view. whi<'h was reinforced in lUll hy the Imperial

Conference of tliat year, a lonii series of treaties has heen
eoneluded which j)ermit the King to withdraw from the
old treaties in respect of any one of the self-governing

Dominions on giving a years notice of intention, without

affeeting the validity of the treaty as regards the other

l)arts of the Empire. This concession was made i>y Egyi)t

in 1!>()T. hy Liheria and hy Paraguay in i'.ios. while the

treaty with Salvador was denouiued l)y that Republic and
ceased to matter. In I'.Ul the consent of Sweden to the

])roposed arrangement was obtained, followed in !'.M2 by
the consent of France in respect of an old treaty of IH2ti,

of Denmark, and of ('olonii)ia. in l!tl;{ by aurc'incMts with

Norway and Costa Kica, and in I'.tU by one witli Switzer-

land. The treaties with .Austria have been l)i()Ught to a

termination by the operation of the war, and the only '

treaty of outstanding importance which remains unassailed

is that with Italy of 18S:5. and in this case it must be lemeiii-

bered that the colonies to which it applies became jiartics

to it by their full assent, and that they are under (he sauu-

dithculties with regard to it and no other as the I nited

Kingdom. All modern treaties, such as those with Nicaragua.

Rumania, and Bulgaria, of lito.j, with S^-rbia of I'.MiT, with

Montenegro and Honduras- of l!Uo. and with Japan of

litll, contain clauses j)roviding for separate adherence an<l

separate withdrawal in respect of the Hiiiish possessions

generally. Hut as has been -icn above, even in cases win re

the Dominions are not iuriuded in I lie operation nf the

treaty by adlieifix-e in icspect of thnn, the jM'iMtnal liyhts

flowing from the 1reat_\ are clainu'd l)y the itritish (;nvein-

' TliMl witti till-. I, I of l».V.t is of less consfcjiieiuf.

- Hntitied only in litl."» ; soe I'/irl. Pnp., C<l. "964.
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iiu'iit to lu'loii^r to th«- vt.ttns ot liritish siihjccts ,„ , sr, ami
not to l)c aJlVctid l.y the fact that a Uiilisl, >iil)j»rt is t.oi„

in or iloinitik'd in or carries on l.iisiocss in a part of the
Knipiie to which tlic ti.aty is not apphcahle. and this claim
lias not hitherto I.ecn elVcdiveh .li^piitirl hy any turi-iyn

country exocjjt Suitzerlaml.

At the .same time tliere has been a marked <lcvc|,,|„neiit

in the tjuestion of the making nf commeicial aprciiu nts
separately for the henHit of the self .rovcniin}.' Dominions,
and this in tw.. ratiier dirtV n nt «ay~ In the first plan the
doctrine of forma! niHrotiation- fluou-h tlic medium of the
ordinary diplomatic channel has been (ic\c!opcd in di'tail.

In a dispatch of -Inly 4. l!t<»7.' Sir Kduard (ir.y intimated
to His Majesty's representatives at I'aris and Rome ilie

wish of thi' Canadian (Mncnimcnt to initiate iiei;otiations

wi the French and Italian (lovcrnments for the <(>nclusion
of more intimate commercial relations Ijctwe. n ( anada and
these countries. He recalled the (..nditioiis as to such
negotiations laid down l»\ the Imperial <;overnmenf in
their rei)ly to the resolutions (.f the Ottawa roiifeicnce in
IH'.*.-). but stated that he did not ron-irh r if nece-sary to
adhere in the present cas<' to the strict Ictt. i of the i emula-
tions then laid douii, the object of which »*as to se( ure
that the negotiations should not be enteted into and (aiimi
through by a cohmy unknown to ami independently of His
Afajesty's Government. The s,.|,Tti(.n of (he lu'jzotiator
was principally a matter of convcnii'iice, and in the prc-cnt
'•inumstances it would obviously be more piactiiable that
the negotiations should be left to Sir Wilfrid Laurier and
to the Canadian .Minister of Finance, who would doubtless
keep the iiriti.sh Charge d'Atlaiies informed of their progress.
If the negotiations were brought to a conclusion at I'aiis

he was to sign the agreement jointly with the Canadiiin
negotiator, who would be given full powi is tor the ])urpose.
In accordance with this arrangement tin- treaty was neyo
tiated in I'aris and tinally a|)proved after it lia<l received
the careful consicieration of (he Imjicrial (Jovernnicnt, the

' Part. J'aj,., H. C. ]:>!•, mill.
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sifTiiatiirc liciii).' (Icfcricil until ih.'it cniisidcralioii liml ln-cn

accordt'd :
' llic siL'iial iircs ajiiH-iKlnl were fliosf of (lu>

Britisli Anihas>a(lt>r. Mr. FicMinji, and Mr. Hiinli'iir. I)()lh

niinistors of Canaila. In I'.KMt. in view of the t'ailiirc of tlic

Convention of lixtT fo secure the acceptance of the Kienc h

('hanil)eis. Mr. Fieldin^J! visited I'aiis and eiij;att<'d in con-

fidential discussions with the French (Jovornnient. wliich

resnlted in the jircparation or a draft convention excludinji

frotn the I'ctictit of tiic Frcticli tninitnnni tariff fat cattle

in conditioti for liiitcheritijr. tlie French agrarian interest

havin<f blocked the |)assaiie of tlto treaty into effect on

iicconnt of I hi- concession. 'I'he draft was ]»repared and

sent hy the I'orcifj!!! Sccietaty to the Britisli Ambassador

with .iiitliotily (o -i{.'ti jointly with .Mr. Fieldinti. In this case

again the propo-cd rh.itigc had icccivcd the most careftil eoti-

si(h'iation ftom the Riiii>h ( Jovcrnmciit . So also in I'.U 1 -and

I DIM respect i\cly. the arrangements regarding tiade between

.lapa/i and Canada weic concluded by Sir Iv (Jrey oi; behalf

of the Crown, although the teiiiis of both had foinied the

subject of rjisctission bi'tween the Canadian Covcrnment

and the .lapanese Consul-tJeiieral at Ottau.i. In both ( ases.

of eoinse. the ticaty was -idiject to the fidlcst coii-idcra-

tioti at the hands of the Imperial (Joveiiiment liefore it was

concluded.

.Atiiple as these arrangements seem to be for the |)nipo>e

of securing the w ishi's of the nominion being given full effect

some discontent was expressed in Can.'ida. and in dcl)ate in

the House of Commons on Febiiiaiy iM. JiXiS. it was eon

tended that the power of making treaties independently

should l)e conferred on the I)omiiiion. a proposal which Sir

Wilfrid Laurier declared to i>c Miinecess.uy as the existing

arrangement workeil well. In lilHi .1 >tcp of some ( oiise

(pienee was taken by < anada wiiich deviated -oini'what from

the precedents of commercial treatii - The aition of (Jet-

many in penalizing Canada for her liiiti-h picf(iince had

been resente<l in Canada. an<l retaliation had been inipo~(il

in liMt.'i. (iermany had come to l»e wcaiicd of the struggle.

' St'c l«-l<)\v. ji. 274. - J'firl. I'liji , ( .1. r.T.il.
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and llic (MTinaii Cotisiil-dcncriil iit .Mniili.Ml \\,is cniipnu.i.il
to iM'oposc that, in id urn f(ir llir cnn. «><!, ,ii <,f <;(inMn\\
conventional taiitl on IIiom- Canadian irn|H)its uhidi miit-
f (-rod to ( 'anada. ( anada should revoke t he sui tax on ( iernian
inijiorts. Tlie a<;reenient was eonehided direct l)et\\een the
(*onsul-(;(«neral and .Mr. Fieldinj; on Kel.inar.\ I.'.. I'.tlo.' ami
was earried into etTeet hy Order in Coiuuii remitting; the
sin'tax. as was |iossilile under the existing hL'isJalion of the
Dominion. As the Order in C i.-ij re. eived tiie assent of
theCJovernor-Ccnerai.it was.of comse. tk.I l>eyond the power
of the finperial (iovi'iiiinent to intervene in the matter, l)ut

the full control exercised when the iie;iotiations were placed
formally on record in the foini of a treaty was not possihje.
This was followed hy finlher cases of informal arrangement,
hnt in this instance the |)roposal for such ncjrotiations came
throuLdi the Hritish Knd)assy at Washington : the taritV of
the I'liited States as amended pn.vided that the mim'mum
tariff could he jiranted to countries which did not discriminate
auainst the I'nitcd States, and th<- ipicstion ha<l ari^.Mi

whether the I'ffect of the convention with Kraricc. which had
to extend automatically to all (ountries with most favoured
nation ri<rhts. did not constitme an undue discriniinatioi)
as/ainst the I'liited Stales. The jmsition of the States was not
in j-(piity a .stroiifi one. hut it was felt desirable hy ( 'aiuula
to meet their views, and the promise was made of le^iislation

to lower the duties on certain ai tides which had hccn included
in the An^ilo-Krench convention. No treaty was signed, hut
hoth sides took the necessary act ion. Canada hy an act which
i'.weredthedutieson these articls to the whole world. Later
ill the year an afirecment was made with the Hoyal Coii>ul of
Italy regarding Italian trade, and (onccssions weie made to
Hcl.L'ium and the Netherlands without askin- for any rctui n.

Ill all (liicc .ases Orders in Council were issued, on .lime 7.

litlii. and so. as in the case of the concessions to the Cnitcd
Xales, the action taken was imt without opportunity of
ohjcdiun on the part of the Imperial (Jovernment,-

iattle comment was made on these agreements in the

t\ ¥: \^
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I'liitiMi KiiiL'doin. Iiiit in .laniiiirv 21. MM I,' an ajfrccnii-nt

wa n'aclicfl li»'(v\cfn Messrs. h'ii'ldin^^ anil I'atcison on

liclialf of tin- ( Ji)V<intn<iit of (anaila, and tlic I'nitcd Slates

Secretary of .'late, wliicli piopost-d that a laijie pro^rrainnie of

re(i|H(>eal lowerinj^ of duties should tak" plaee between the

tuo eouiitiies in order to |)i()niote freer trade, espeeially in

natural |)roduets. tlu-^Mvat tpiestion of the entry :)f Hsh to the

I iiited States liein^ dispos<'(l of on the hasis of free entry of

fresh lisli in either ease and of jtreserved lish on a low ln>.sis of

duty. The |)ul»lislied eorrespondenee shows that the propo.sal

was liased on diseussions which had taken place in February
I'Mo. between the representatives of Canada and the I'nited

States, when discussing the ({uestion of the admission of

(anaila to the miniinuni tariff of the I'nited States. It was

proposed in May l!»lti by the United States (iovernnient

through the l^ritish Anibas>ador to renew the discussions at

that time. I)ut this could not !)<• arranged as the Canadian

ministers were separated, and Mr. Fielding had gone to

England. On January <>, I'.tll, however, the Canadian
ministers, Messr.s. Fielding and I'alerson. aj)peared at Wash-
ington, and were intriKluced to the President and the Seere-

tary of State of the Cnited States. The discussions with

the I'nited States (Jovernment were carried on direct, but

the Ambassador was in constant comininiieation with the

Canadian ministers. l'ne.\pectedly tlie negotiations, which

had been e.xpected to l)e of somewhat limited ty|)e, resulted

in the arrival at a verv striking amount of agreement, and

on .laniiary lit, Mr. Bryee could telegraph that the negotia-

tion- .'. ! well advanced: on .b.iHir.ry 22, he was able to

send the siil)stance of the agreenu-nt concluded. No formal

treaty was arrived at : the proposals made were for- eon-

current legislation, aird, unlike a treaty, no ii.xcd time was

prescribed for the continuance of the airarrgement , which

thus ri'senililcd rather an agreerrxrit on policy carried into

detail t Iran a t reaty |>roper

.

In sendiiiL! the te.vt of the arriuigenuiit on Jarurary 22, the

.\mbassador' expressed the opinion that British intt'r'ests were

' J'.irl. I'ai,., Ctl, .Vi»2, [<. '> and Xrl.i.
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not to any appmial.lo extent prejiidicctl and stated tliat lu-
had the assurances of the Canadian ministers to this elTecl

.

No opport.inity was lost in the course of the negotiations
of remindiiiK th.-m of t lie regard which it was right and fitting
they should have to Imperial interests, while doing their best
for Cani.da. and such reminders had received a frank and
cordial resp.,ns.

. The arrangement rested on a realization of
the fact that a high tariff wall between conUguous countries
whose i)roducts v. ere economically interchanueahlc was an
nijury to both, and opposed to sound fiscal principles. This
«as si)ecially so i:; the ease of food tariffs, with which the
agreement .hiefiy dealt. The arrangenwnt would probably
b<' justified and defended in the United States as an outu.me
of the traditional policy of increasing the economic relations
between the States of the western hemisphere, but this policy
has no influence, eifherin the states of America or in Canada,
on the sense of nationality arxl internatiimal importance!
and there was no likelihood that a freer into/change of com-
modities would lead to closer relations of a i)olitical kind.
The Ambassador also noted that in some cases (he duties
charged on Canadian imports into the United States would
be less than those on British impoits, but he had the
assurance of Canadian ministers that the British imjxats
woidd not suffer from this fact.

The result of the negotiation was embarrassing to the Im-
I)erial Government, which had, it is clear from the i)ublished
impers, no really effective chance of controlling the negotia-
tions. A good deal of blame was in some tpiarters attributed
to Mr. Bryce

' for his share in the matter, but no accusation,
It IS clear, could have been more unjustly made. It is oi)vious
that .Mr. Bryce was in the very difficult position <,f being un-
able effectively to control negotiations carried on by the
United States (Jovernment in close relation with the ( anadian
ministers, and at so rapid a pace t hat no time « as allowed for
full effect being given to any views « hich lu> miirli) ui^h to
offer. It ai)pears indeed from (Ik- corrcsjuxidcnce that \u-
was very imi)erfecfly informeil of the (fetails of the scheme,

* (f. Jlou.ic I'J Cuininnns Itrtxit,!,, Ma\- (i, MUl*.
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and had not tlu- full result in his hands heforc si^natiuo. It

is idle to hlanio an amhassa<lnr in these circumstances : his

mission was one of settlin;; the many outstandinif ditticulties

wliich existed lietween the I'nited Kingdom and the I'nited

States, and no useful purpose wouhl have been served l>y any
effort of his to insist on a more leisurely mode of carryinu on
the negotiations. Indeed, as Sir K. CJrey pointed out in his

defence, the only result of his interference wouhl have heen

to stimulate the demand for the concession to Canada of

the tri-aty power.

At the same time it was perfectly clear that the spirit and
manner of the i induct of the negotiations departed seriously

from the spirit laid down in the dispatches of ISO"), and from

the ])rocediire followed in l!M»7 and I'.UMt. iu Itoth the cases

in question the negotiations had liccn. before a treaty was
signed, carefully scrutinized by the lm|>erial (ioveriunent ;

the assertion' that this was not the case is a complclc

blimder : indeed the s<rutiny was with effect for British in-

terests. In 1J)1I the agreement was concluded with all regard,

no doubt, for such interests, l)ut by two ministers of Canada,

who could not know what Imperial interests really were

involved. No one couhl doubt the patriotism of Mr. Fielding,

or his devotion to the interests of the Empire as well as of

( 'anada. but his vvide know ledge of ( 'anadian agriculture and
industrial conditions was not accom])anied by any similar

knowledge of conditions in the I'nited Kingdom, and the result

was. therefore, that a treaty was negotiated which could be

fairly argued to be likely, by j)romoting extremely close rela-

tions economically between the Tnited States and Canada {<>

attract Canada into the inHuence politically of tl. < United

States. It was the exact da iger which had been foreseen

by the Imi)enal (Jovernnu-nt in 1HU5. and it arcse because of

the regrettable deviation from the a^ lal principles laid down
by that Government, and never rela.xcd l)y the Inipciinl

(Government. The actual preference to the goods of ( Miiuia

which would have been accorded by the rnitcd States over

other British goods was probably not a very serious rtuittcr,

' Mr. A. .). Balfour, i/ou-^i (ijCnnuiHiii^ iJiUih-. .lulv 21, I'.HO,
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though (.von Uia( w,is ,\vu\vi\ l.y tin plate ina.uifrtctiirors, Ixit
flu- l.n.a.l fact was that th(> result of the nopotiatinn was to
realize the i.l.>al ..f ••..titinenfal free tra.le whieh had I.-,,, a:i
mil of th. Lihcral party in Canada, an<l whieh had, in IS!t|.
le(i to the iesijr„ati„n of the Hon. Kdward Hiake, as lie f,.|t

that if ni;j;ht not he eonipatihle with theautoiioinv of Canada
and the inf^.^rity of th<- Knipir.-. The .situation was ren.l.>re.l
11, ire (lifhcult l)y the itnprudenee or eandour of the I'residi-nt
of the rnite.1 States.' who gave it to l,e understood that he
considned that the policy w.)uld tend to lead Canada into
political union with the I'lMted States of America. The same
warning was given by leaders of the Conservative Party in
the Dominion, who f.-lt that the old policy of Sir John Mac-
.lonald was being cast into jeopardy, and that the time ha.l
come when they.ould attack the Covernment on a hroad
national as opjujsed to mere party issuer. 'I'he ()|)position
liad the support in this movement of the great manufacturing
industries of Ontario, who held that there was ri.sk of their
ruin under the influence of the influx of eheai)er goods from
the I'nitedStates, while many were trouhledhy reason of the
ohvious injury which the agn-ement would inflict on the
Uiilish i)reference and the British connexion, even assuming
that no ])olitieal ill results were to he feared. The result was
the complete overthrow of the Liberal (iovernment, after it
had failed to pass tlie amendments of the tariff ner-c: arv to
carry the agreement into effect, and after it had decided, in
response to the challenge of the Opposition, to obtain the
atification of its policy by the people of the Dominion.
I'ariiament was dissolved without the necessary supply being
ol)taincd. and the general election of September 21, if)! 1. re-
t nrned a majority of fort y-flve members for the Opposition in
placeof a majorityof forty-one

: eight ministers were defeated,
and the lo.ss of the leaders of the Liberal Partv was so over-
whelming, that the Prime Minister, who resigned oflice with-
""• meeting Parliament, decided that ae must assume liie
••mdenof leadership i„ opposition, though he had lecided
iHlore the election to retire from jmlitics if his Oovernment

' Cf. SirC. Tu|)|)tT, Jit. .ccUoiui of.Sixhi Y.nrs,
pi,. 17:.', Wm].
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wore ()"cithro\vn. The main iiuiso of the viftory wa»* the
f«'i'liii>: in Ont nio. when" tho OppoNJtion ^^')n si.\--;i vonths
of llicsrats, llut tlie American inaniifartuic i> would ijiturt«

the Canadian niaikct; tin- hjyalty of fhf Maritime I'ro-

vimcs, wherr t lie Opposition ^n-atiy iei!pr<>ve<l th<ir iionition,

and of Uiiiish CohMnhia, where no l^iheral eouUl obtain
a seat : while the

|
i(j)idarity of the polity of free entry

of a^jriiiilf lira! prodiids into tlie ruiti-d States was seen
in till- middle provinces, the (i..\ernment improvinp its

position ill Manitoba, Allurta, and Sa^Katchewan. It

must, liowi'ver, be remembered that in tlies.- provinces
there is not merely a strong non Hrili^li European element,
but t''ere is also a very marked American infiiu ncr derived
from the mij-ration of men trom the Cnitei; tates. atlraeted
by flu rich lands o|)ened tost.tlement in the prairie jfrovincts

and ur^icd on by the comparative lack of equally attractive
land II the United States. The re.'^Jlt wis. it is eh ar, tli-

best vindication of the principles laid down in ls<»r): had they
been observed, there would have been no risk of the con-
c! -ionof a treaty which wouhl have endangered the political

allegiance of Canada. It is faii in examining the situation,

to realize that the Canadian delegates went to Washington
with no very clear idea ' that there was much to be attained,
and that the proposals of the President, who took the matter
humly into his own hands, wcie rather a surpri.se to them.
The .letioii of the President was it is clear, ba>ed on the fact

that his party were in desperate need of some :iieans by which
they might diminish the very high protective tariff which
t hey had .secured in litOO.u if hout, at the same time, abandon-
in- the principles for which they had fought in that year.
Had they been able to secure the passing into force of tlu

agreement with Canada, they would have lowered the highest
and iiio-t serious of the burdens on the American consumei

.

and they would at the sanu time have been able to point Ir.

their action, as (he President did point to it, as motived by
high political no le.ss than economical considerations.

W hatevei t he cause, there has been, since t he fiasco of 1!>1 1

,

' rarl. I'ap., Cd. 5523, p. 3.
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no further nttniipt in any Doiniiiidii to iirrang<> HJTioiis citin-

iiiinial lU'gfil iat U>i:s on any iiiil*-|)(riiltMi( \tn:*\'*. On ) he nl lu r

hand, a vny irnporiniit innovation has ht<«-n aiiangcd in very
rcu-nt times, ami omc witkh leHecls the mowing,' iiniiortam e
of the Dominions. It has lon^ been the practiee of (he sdf-
goveinifin Dominions to send representatives tt, a vast mass
of mis(cllan( oiis eongresses on every conrcivahh- sort of so. iai

((iiestion,' hut these eongresses w«'re not such as diicctlv to
produee political results, and tiii-refore no .piestion of treaty-
making aro>f. If was. .ud is. tin n-fore, possible for govrrn-
meiits like t he states of A ii,f i alia and f he provincesof ( 'anada

.

whieh have no international -l.itusat all, totake part in these
eongresses. On the other hand, where an international agree-
ment was to result, it used to Ik- the in variable pra< lice that
the Dominions shoiil.l not be represetited at all, or that at

most they should be included as advixis in the representation
of the Imperial (Jov. riuucnt. Of t]>< latter imkI. of pro-
cedure an excellent instainc is that of the International
f'.nf.-rence of dune and duly liUi, at which the representa-
tives of the I'nited Kingdom, the rnilcd States, dapan, and
Russia devised a sy.«tem of prof cct ion f..r fur seals which it was
hoped later to extend to other countries : at this Conference
the Canadian Tmler Secretary of State for External Affairs
was associated with the other Hritish re])rescntative, Mr.
Hryce. ()t» the other hand, in the case of the International
Opium ( 'onfeicnce convened at The Hague at t he end of 1 <» | I

,

ti,c lal)ouisof which resulted in an important ((invention.
signed on JaMiiaryi':i, I'.tl2.- though the Domi n (Jnvern-
nuiifs wen invited by the lm|M'riai < ioviM'nmcnt to send
r(•p|.scnt:<tive^ to assi>t fbc Imperial rcpicsentaiives, they
thought it needle-s to do so. '1 be convi nfion was, therefore,

not signed by the Hritish (h-legates on luhalf of any Dominion,
hnt the power was reserved to sign separately in respect of any
Dominion, colo):v, |)ossession.<.r |)rotectorate,and die assent
of the self-governing Dominion^ (o the signature (ji the con-
vention in question was obtained in the course of )!tl2.

' S<>(», 0. g., P„rl. I',i/>., (d. tW«:5, |.|). 7. 8 ; T.V)-. ..[,. 8, <J.

2 I'arl. Pap., Cd. C0:)8.
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278 IMPERIAL UNITY AND THE DOMINIONS
A m.wproml.m. was. I,nuc-ver.(„ appear. In .Inlvll.I I a.,

.nternational conference was .s.unmone.l l.y tl,e rnitV.I States
.overnment to be l.eM at Washington for the revision of the
International ( onvent ion respecting the protection of in-dustna property and the arrangenient for the prevention

ton fn ;

"'
""^•^f

°" °f "'i*^'" "P^"' Koocls. A special invita-
tion to be pre.sent at the Confere.Ke was sent > to the (;overn-ment oCanada tluough the u.sual channel, the An.bassador
at \ as ungton and the (iovernor-Gencral. The Conference
resulted m a convention, but the delegates sent l,v Canada

tZw "
r 'TJ "r '"'' ^" '-^-"^^^ ^" ^'-^ convention, an

therefore the difhcult question of their status and pos tionnever arose. The ditficulty was one under the constitu^; othe existing international convention which made no pro-vision for the separate representation of the Dominions, but
elasticity of international arrangements is shown by thefachat the United States gave the invitation, and itL not .he mterest of any power to question the pu^sence of the
( anadian representatives. The British delegates, howevernot only .secured the usual power to adhere or withdraw film

kin7T?H " '" ^P'^* °^ ^'^^ ^"t^^h po.ssessions of everykind, but they made a formal declaration that certain BritishDominions winch adhered to the convention, and wh c

propeity, .should be represented at the Conference of the
International Union by delegates who should have the same

eol ntHeJf."
""' 7'""''^ '° *^^ ""'''^^'''^ «^ contracting

tZte i ; h
"^ ""^1--^-^ that the Dominions would con-tribute in the same manner as other unionist states to theexpen.ses of the international bureau

It ^hZ'^''' l""^- "\ r°^"''''
''^^ '''^''' •" *''^ foUo^ving year.It became de.s.rable to convene an international ra.lio-

position of the representatives of the self-governing Do-jnunons at once arose. Already in the ca.se of Pos at( W-
for the British Colonies, and in IDOG'^ the self-governing

P^'rl. P.p., Cd. 5842. . p„,, p„^^ ^, 3..^
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l)...ninio,.s, ox,..pt NVufuuM.llan.l, w.,.. n.,.,os,.n„.,| Uy

tTu^T'lT ''>-'''^-"«'-'-n(....san,| no. inHn-h-ilm ti.e Br.t.sh delegation. These .lelegates vve.e Ihoroughlv
aM«n.Uous„,status. Theycli.l not aet.as has been suppoi,!'
under the authority of the appointment cf t heir lo.al .'overn'-ments only

: to avoid trouble arising, .aeh colonial delegate
wa.s presented with a curious doeunu-nt, signed l,y (h(> S,vre-
ary of State for the Colonies, purporting to confer on him

full power to act in the niattc... The p.occd.ue was in everyway undesirable: the British delegates also ha.l not fullpowers, but authority from the Postn.aster-CJeneral, and
the arrangements arrived at were not ratified but aj.prove.l,and conhrmed by

, ,. a.lministrations concerned Theanoinaly of the colonial delegates" position was thus
lessened but the whole plan of action seems to be badly
arranged. ^
At any rate, the same mode of action was not followe.l inthe case of the Radio-telegraphic Conference

: the four great
«olf-govern.ng Donnnions were each represented at it by
delegate.s who carried with them as their credentials fullpowers - under the great seal of tl.e Unitcl Kingdom. ditTer-
ingonlyfromthefullpowersgrantedtothe Imperial delegates
•n havmg the words • on behalf of the Dominion of Canada

'

or as the case might be, added after the words • ( "ommissioner'
rocurator and I>]enipotentiary ". The excellent precedent
hus sot was fol owed less than two years later whJn, at thenterna .onal Conference ' on the safety of life at sea, held

at London ni December 191:} and January 1914 the self-governmg Dominions of Canada, the Con.monwealth ofAustraha, and .New Zealan.l were all represented by pleni-
potentiaries. "^ '

The essent ial difference from the new as compared with theod practice hesof course inthefact that the plenipotentiaries
of the Domnnons are now no longer merely plenipotentiaries

' -f. S. Ewart. Kitujdimi Pa/xr.t, ii. 2.'t4

J

.^e the extract from the full ..owi-.^ i,.' Ewart. K;,.„!on> ".•/.... ii
o-j-,

oailt:rii;::i.^"-'-'-''^'---""-- i-..stJh.,,o-i;i...;

1-.
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l-fi;

fcr the United Kingdom, hi li.e case r.f tlicir hoing includod
in the British delegation, the vole of the l^iitish delegation
must be east in the same sense,' wliatever the views of the
tiiflfcrent members

: in the ease of sejiarate plenipotentiaries
the votes of the several plenipotentiaries might be verv
.lifferent'y cast. This involves, of eourse, the enrioiis posi-
tion that His Majesty may throngh one set of plenipoten-
lanes declare one view and, through another, another view,
but It IS merely a common-sense recognition of the diversity
within the uniformity of the Empire. It is no more curious
than the existence of indepemlent governments within the
Kmi)ire nursuing different policies in many respects Nor
must It be ignored that the grant of full powers is advised by
the Imperial Government, and that the ratification of any
eonvention rests with the King on the advice of the Imperial
Government. Thus the Imi)erial Government retains an
effective means of control on the action of the Dominion
Governments, however little such condol may be likelv to be
required.

' bi a case in 188:5. on a conference on submarine cal.les, Sir C Tu,.|,er
oi.|.ose.l t).e other British delegates an.l induced then. t.. accept his view
JitriillectioH.^ of Sixlji Yiiirs, ji. 1 7.",.
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POLITICAL THKATIKS.

fu m 1.0 ru es reganlu.g (l,e troafy power. It is at ,,resn>t
settled law that a treaty p,„,,er can he .na.le only hv the•own on the advice in the long run of his hnperial n:i„i;ters,
hat respons.h.hty for the carrying out of treaty rest.s on tl.;mperml Government, to which .iennuuls for 'redress must
.0 .vut by forcMgn powers, an.i that the mere n.aking of atreaty has no effect to alter the law of the United King.lon,
or any Dominion. The Imperial (Jovc-rnment, therefore,
t ,t n.akes a treaty, must l,e prepared to secure that the
treaty shall be put into force, and to interpret the treaty
unless It IS recjuired or indu.ed by the other party to submit
the meanmg of the treaty to arbitration. But the main .luty
of dealing with treaties which affect a Dominion must li^
With a Dominion, and any treaty which requires action by
a Dominion has normally been made subject to legislation
therem, as in the case of the treaties with the Unite.l States
affecting fishery matters in Canada in 1854 and 1871 as well
as the abortive treaty negotiated by Mr. ( hamberlain in 1 888
and the agreement made by the Canadian ministers and the
I nited States Secretary of State on January 21, HU 1 which
nevei- came to fruition. The theory that none but a soverei.M.
egislature and executive can deal with any matter affecting
reaty rigl as nevertheless actually put forward by the
(.overnment of the United States in 188(i, when that (JoVern-
ment was annoyed byCanada, but was at once refuted by the
British Government, and Mr. Bayard, who j,ut it iov^savd »

IS shortly afterwards to be found writing to Sir C Tupi.er'-
<'xj.ressing his regret at the troublesome i)rocedure of not

' P"rl. Pap., V. 4<J:J7. p. 37. ^ Hecollec,io,,. of Sirt,, Year., ,,. 177.
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(li-ali'ifr (liicct with Ciiiiiula on flic inatlcr. A similar protest
against colonial action in ls!t| 2 hy the Kicncli (Jovcrnnicnt
in conticxion with Newfoundland was met hy a similar reply,*

and the Hague arbitral tribunal of 1< (», in settling the
fishery dispute between the I'nited Kingdom and the I'nitcd
States, piovided for the case of the carrying out of liritish

legisl.vtion by the Imperial Parliament and the Parliaments
of Canaciaand Newfoundland.-

The question has been raised in the Dominions, by no less

a person than the present Prime Minister of Canada,^ whether
any treaty which requires legislative action to make it effective

should not be expressed to be subject to the ajjproval of any
Parliament whose action woidd be concerned. The circum-
stances of the case on which his remarks were based were,
however, very exceptional in international relations. In the
United States the treaty-making ])ower is vested in the Presi-

dent of the United States, and until the Senate approves a

treaty it is contrary to practice that its terms should l)e

published, though defacto the treaty is pritited in all the news-
papers from a copy lent by some Senator. This happened in

the case of the Treaty of 1909 with the United States regard-
ing boundary waters, which wasi)ublished in the United States
at a time when the Canadian House o' Commons had been
unable to obtain any details of its terms. The occasion was
made a ground of complaint against the theoretic ignoring
of Canada in the negotiations. Mr. Borden thought that by
making treaties subject to parliamentary ratification such an
incident would be avoided, but it does not appear that this

would in any way be the case, so long as the United States
Government continue to refuse official publication before
consideration l)y the Senate, and so long as the ',-nate allows
the treaties submitted to it to be divulged. The rest of Mr.
Borden's si)cech of May 14, 1909, was devoted to showing
the necessity of legislation to give effect to the treaty in

question, the desirability of ratification being made subject
to Parliamentary approval, and the enumeration of cases

> Pari. Pup., C. 670:{. i p„rl. P„p., f,l. ,-,;}!)(S.

^ Canada Ifoii.se of Commons Ihhatrs, May 14, liXlll.
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wIm-.v (ivatirs |,.-,.l I,,.,,, ,.x|,nv^ .1 .s n.., lakin.MHV. t „„l.»
M.sla)...„.|.„nl.ll...,,asM.I. M, ...u.unn.fs, l,.m..v.., .;...• :,...

altojrctluTc.nvinciMjr. if i, is n.„K.,„|„,,,i ,|,,„ ., ,,,,,„^. ,„„^,
hi' raf.fu.,|. a„,l ,hat it is ,,,sy cnnn^M, t.. m-.u... ,lis,us">i„M ..f
n tivaly Moie it is ratiliiMi. and that s.ul. a pia.-t..,. has
K><'\vn up in the rnitc.i Kinj;.h,ni. ^^hvn^ (v.,, it jc.ris'atiun
IS not requiivd hvU>iv latiHcation (.|.|..,rt unitv is uivc, t<,
alhnv of discussion, uhile if h-uish.tion is n.rded it is duly
"'t'<Hl>'<cd and cariiod hcfor,. ratilication is accord,.,!, as was
the ca.si. uith the Copi,n;,/>f An of n.| |, passci in onl,,- to
alovv,»f ratificati,)n of the H,-Hin ( o,,y.i;rht Convention of
.»0S.

\\ hether it is worth while niakinji th,' treaty forn.allv
dependent on parliamentary aj.proval. as in the ease ,.f the
cessionsof territ,)ry in the Anglo-fjern.an Treatvof Isiio' an,l
the Anglo-French Treaty of 1!MI4.- is in th.- nuUn a matter of
form. The nnportaut part of the ciuestion is the scurinj; of
parliamentary ai)provaP an,l the elo.ser eonti'ol ,.f the treatv
powcT by Parliament, of the value of which a striking; insta.u'e
has been given by the European War. which vindicates the
action of the rpi)er Chamber in rejecting in IfUl the Hill
which would have enabled tJie (iovernnu-nt to ratify the
unhappy Lomlon Convention regarding naval warfare
The ultimate right c^f the Imperial {;overnment to inter-

pret treaties was contested very bitteily at various timc-s bv
.Newfoundland, but the Imperial Covernment have twi,-e
asserted their right in a ccjiivincing manner. On the first
occasion, an episode in the long discussion over the French
hshery rights in the colony,' the Newfoundland delegates
would not yield to the views of the imperial (Government
until not only was a 7,hm/>,,s viiumii with the Repui)lic passc^d
over their heads, but the In,j)erial (i,.veinment. havin.r
enforced it without Ic^gal authority, an.l having thought \\

r.:i an.l 54 Vkt. (.. .-ii. ^ 4 K.iw. Vi[. .. X!

^
Som liiU 1 1,0 Alt 5(;oo. V,o. 1. wu.s ohtaino,! to allowcf tl,.- ratiliraum

of tlu> l'ort,.gu,.so treaty of Aug. 12. l!tU. In li.| 1 tl„. >1,,„ n, ( onn nli,.n
hi was „ass.Hl to allow of a.llKTen.o i„ full to th, Coiuvntion of lil.Ml

rt'garduig tlip Red Cross.

' P'irl. J>„p., V. 37(»:J ; BuinI v. Walbr [1«'.I2| .\.C. 4'.ll.
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hfst (<> comiMiisatc those wIhisc |>ni(icr(y tlicv liad iiitci-

fcrcil witli, liroii^lit a [>ill loiwanl wliicli wmilil have

si'ttlfd llu- (li>|Mitt' ill llnir faviiiii'. In (hf sctdiid cax-, that

of till- (lis|iiiti' over I he Aiiici itaii lislicrv lijihts in Newfound-

land in l!M»."> 7. the rcsistanif of Ni-wfonndland went so far

as to leave no option to die lm|H'iial (Jovi'iiunent Imt to

ovi'iride the lejiislation ot tin- Colony \>y an lni|)riial Order

in Couiu il of Septcinh'.'r it. I(t(i7. luadi' under the powers

conferred hy the old Act of iHlit. which was passed in order

to enable the Crown to carry into elTect the Treaty of IHIH

regardinji the American lishery rights in the waters of North

America. The resentment of Newfoinidland aj^ainst the

I'nited States arose from the failure of the I'nitcd States

Senate to ratify the treaty which was arranged between Sir

H. Bond and Mr. Hay in l'.H»2 and concluded by the liritish

Ambassador at Washington. 'J'hat treaty, w liicli was marked
by the extraordinary |)rovision that Newfoundland bound

her.self to give the I'nited States national treatment in regard

toall imports whatever, was blocked in the Senate by Senator

Lodge on behalf of the interests of t'le New England fisher-

men, and in retaliation Sir H. Bond began an energetic policy

of enforcing in the strictest manner ])ossible the laws in force

against American fishermen, anri secured the i)as.sing of a

further Act, in ]!»()">, inider the terms of which extensive

])owers of boarding and bringing into port for examination

foreign fishing vessels were conferred on officers of Newfound-

land, and it was enacted Ihat the presence on board such a

vessel of caplin, squid, or other bait fish, ice. lines, seines, or

other outfit, should be presumed to show that they had been

purchased within the waters of Newfoundland, it being, under

the Bait Act of 1887 of the Colony, an offence to make any

such purchase. These provisions were nmch resentetl by the

(Jovernment of the Tnited States, and tiie situation assumed

an appearance of considerable gravity, which was compli-

cated by the fact that the Newfoundland lishermcn were, in

many cases, most anxious to lemain on friendly terms with

till' Ameiicans who employed them to catch fi.sh for tlicin.

I Pari. I'np., Cd. :i2()2 and :i7ti.-..
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(lu'it'iiftcr M'lliii^; the fish fluis <ini>;lit in tl;i I'liiti'd Miit<s

as Ann'ricaii cnnglit fish, and so passing tliciii throii^'h the

ciistonis free i)f the heavy (hity hvicd on Ncwfoimdlaml lish.

'J'hi- situation was coiiiposod at last Ity Miian> of a niniliis

rivenfli after cvciy effort had hvvw miuW in vain to induct- the

cohinial ^jovcmnicnt to afjicc to 1( itiis lu'ridin;! the icfcrcncf

of the dispute to aihitiation. wliich tlie Sec retaiy of State

for Foieijin Affairs liad undeitaken to airan).'<'. As thi- Xeu-
foundhiiid (Jovernnienf would not yield and. as it would have
heeii disastrous to allow strife to ocdir in the peiiod liefore

arbitration, a tmxhi-i vircndi* had to he eoneluded over the

head of the (Jovernnient. and to render it effective it hecanie

necessary to override the law of Newfoiuidland. The period

when action became unavoiilal)le was in September I'.KiT,

when no meeting of Parliament was possible, and it was
therefore neccs.sary to resort to the powers given in the Act
of iHl!». [n accordance with thes(> jtowersan Order in Council

was therefore issued, the effect of which was to forbid the

boarding and i)ringing into port of an American fishing vessel

in the exercise of the treaty right, to j»ut the onus of proof of

purchase in the limits of Newfoinidlan<l of bait. &c.. on the

person alleging such purchase, and not on the shi|), and to

forbid the s rving of process on American shij)s or the seizure

of ships or gear without the consent of the senior naval

officer o.. " 'foundland station. The effect of the t)rder

was ad. the (ioverimient of Newfoundland ])ro-

tested, 1 juments adduced by the Secretary of State

were so vinu that there was not even a discussion in

the Im|)erial Parliament (m the subject : it was felt in Canada,

as elsewhere, that the deliberate plan of endeavouring to

annoy the United States when arbitration had l)een agreed

upon was not one which could be supj orted, and the corre-

spondence j)ublished showed that every effort ha<l been

made to bring about an agreement between the two (iovern-

ments, and that no failure of connniinicatiiig with the

Colony at every stage had occurred. Indeed, the Tivies,

never inclined to regard with approval overruling of colonial

1 I'ad. I'uj)., Cd. 3751.
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Kovcrnmciils, was (onstiaincd U> (X|.rcs.s appn.vnl of fl„.
aUinidc and nction of the (iovcmnu'nf. Xor di,| ai.y of IIm«
other l)omi:iions mdnivoiir to iiitcrvnic in sii|,|.oit l)f NVw-
foundland

: »lu' cxpoMfi,,!, „f atfairs ^rjv,,, uas clrarly con-
vincing to these pn-enunents also, a-d, indeed, it is well
known tliat Canada was iinahle to sympathize in any way
with Sir Kohert Bond. * "^

W hile in political niallcis (leatics haye ncyer hecn to tlie
same dejjree snhject to the control of the Dominions as in
commercial matters, it wo.dd he a mistake to ima^in.- that
there has eyer been any tendency since the rise of self
government to deal with important |M)liticaI questions alTeet-
inj,' the Dominions saye in close conjunction with these
Dominions. Thus in Im.-.T .Mr. Lahouchere gaye to New-
foundland, after her attainuicnt of .(i.-Koyernment. the
nssiirance that her ])ositi(m ,ould not he i.tfccte.l by treaties
without her ccm.sen, heing ohtaine<l. In the >rreat" series „f
negotiations which took place at Washington in IHTI Canada
was represented hy Sir John Macdonald, who was one of .he
British delegates, and who wa: unahie to agree with his
colleagues on all points.' Not oidy was the promise as to
l-'rance faithfull> kept, hut Canada was represented on the
delegation which arranged tlie abortive Treaty of ISHH with
the Tnitcd States, and on the .Joint High Commission which
HI lH!>8~-i> made a determiiied Init unsucces.sful effort to .settle
the Alaska boundary and other difficulties outstanding be-
tween the two countries. After the crisis of lOOT was oyer,
Newfoundland was induced to co-operate in arrangijiga m(»lN.s
Vivendi for HK)8. when the Order in Council passed in H)()7 was
reyoked, and l)oth that J)ominion and Canada coneurrod
in the wording of the terms of reference to arbitration of
the fishery dispute in IflO!).^ T„ the case of the New Hebrides
efforts to keep in touch with the Ooyernments of Australia
and New Zealand proved less successful,•'and thetwoCJovern-

' .See .1. l'oj.o, Hir Jnhr .Mnnlumdd. ii. KM s,,. (Onfrast Sir r. TupiKM-
lUrolUclions of SUiy Yuiri. pp. :J7I, .•i!ll.

- Par>. Pap.y Cd. 4528 and 4815.
=> Pari Pap., Cd. 2385, 31C(t, ;(288, 33(X», .•{.-)25, and ;{870.
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nicnts pr()»«>Htc<l with nuich vinoiii apiiiist what flicy loii-

hiflcicfl till' iim(l«-i|iiatr coiisiiltatioii of flicm in fhis n-nanl,
though New '/caland consented (o take a part in the draw inn
up of (It-tailed renidations nnder the ( (invention of litor.. Cnii-
oiislyenoujrh.in l!i|4,when a fresh ((.nferenee on this cpiest ion
took place, thoii^'h the Dominions i re consulted, the j.'rave

mistake was made of havinj; no representative of either on
the body of British delepites, an omission which mi^rht have
led to serious friction, hut for tiie more important events
which rendered the work of the Commission in cndcavonrinK
to introduce some order in the affairs of the New Hehiides
unlikely to hear much immediate fruit.

In liKiH a further step in emphasizing' the independent
cliaraeter of the Dominions was taken. In the arliitration

treaty with the United States, coiuliided in that year, it was
exjtre.ssly provided that the Imperial Covernment reserved
to itself the right, before accept inj; an a>.'reement for refer-

ence to arbitration in the case of any matter afTectinn •I"-

interests of a self-governiiiL' Donnnion. to obtain the con-
curronee of that Dominion in the agreement. The provision
was intended to j)lace the British (Jovernment in the same
position in regard to muIi matters as the (Jovernment of the
United States. Any treaty negotiated by the (Jovernment of
the United States may fail to receive the approval of the
Senate, and thus it falls to the ground, and under the arbitra-
tion treaty the approval of the conipnnms in each ca.se

was required from the Senate. It tlnis became possil)le for

the Senate to refuse to a. t arbitration, and by the
treaty the same riglit wa.« jured to any self-governing
Dominion in a case in which that (Jovernment was concerned.
The same principle was adopted in the IVcuniary Claims
I'reaty of li)l(),i and again in the Treaty of li»14- regarding
the establishment of a Peace Commission to consider (pies-

tions in disjiute between the twf) (Jovernments, not only were
the Dominion (Jovernments co. ulted l)efore the treaty was
accepted, but it was jjrovided that in he ea- e of a dispute
affecting a self-governing Dominion che meml)er of the

' Part. Pap., C'd. 58(i:!. ^ I'arl. Pap., Ctl. 7063.
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n

w.rciiui r«|.i.Miilc.| at tli<- Majin.- ( „nfrnn( <• ..f |!HiT ,„,r
nf (•o.iiM,. at that ,.f |m!ii», .\,„ in.l.vil luul any MiK^.stini, „f
th«-ir iv|ii,-riitali..n at tlus,. ( •.„if.ivn<rs pnviun.lv l.rcii
Iiia.lf l.v thr l><.iniiii.>iis. 'rhrC.iifnrii,.,. a<c(,nliiinlvaKi.<'.l
that, when flaming thi- iiisiriu (i(.ii« to !..• nivni to \Ui- M.iiwh
• l.-l.'pito at llic next nf mi.Ii (

'..iif.-iv,,. .vs. th.- Dniiiinioiis
-hoiil.l !,( afTonlr.l an ..ppuilnnitv of < n|,sn|iatioii, and that
ulu-ii cnnvfritinMH alTr, tin;: Ih,. |).wMini..ns ha.l Uwi. provi-
sionally a.snitcl to at thf ( onfciciic.. flu.y >h,Mil.l hv .inii
I. It. (I to the Dominion^ for . ..n>i<hiatioi,' hcf,,,,. Ni^rnatnrv,
an.

I
that a >iniilar pn, .•,|„if. wh.t.- tinir aii.l , i.ni>tan.cH

pcimit tr,|. should in. a.loptcl in (h.Masi. of olluiint.i national
ajiivcnicnts atfctin^' thf Dominions.

It IS ini|)o>sil.|«' to avoid iai>in>i the ipiotion uhrthcr thi-
position of the Dominions shoni of he <idiiui.ly nco«-
in/.cd l.y thcii Mparafc icprcsfntaiion l.y plcmpoti-ntiaiir.s
at the next Ha;.'iif ( onfcicncc or similar ConftTcnccs. The
proposal is. of (durs.

. n.'W. anti if do«-s jjo a koo<I deal iM-yond
anything' ((.nffniplafcd at flic Conftniice (.f ittji when Sir
Wilfrid Lauricr' hinted rohicfamc to advis*- in these matters,
since advice meant hacking' up that advice with assistance in
war. i nd since Canada did not hold the view that she must
nm-ssariiy send men and ships fo enguKe in ail Hrif ish wars
The pro|»osal then made diti not go .so far as even fo suggest
that Canada or other Dotniniot. representatives should he
included among the nundur of British iej)resentafivrs
tppointcd as plenii)otentiaries. But in that po.sifion it may
lie doultfed if they would he a source of much strength if

they di.sagreed with the British delegates the- -vould h..

to lie overruled, and on the other hand their af nent with
thes<- delegates Would hardly add much to the force of the
British position, if tluy were merely regarded as classed with
tlie British delegation.

There are undoiihtcdiy diHiculties in the way of any such
proposal. In the (itsf place it would he necessary for tlio

Doiiiinion (Joveinment to \>r invited, hut it is cerfainly not
an iiisupcraljle dilliculty : it would always be possihk for

' I'rirl. hi,,.. Cil. .->7J.J, p. 117.
1*171
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the British (Jovernmont to intimate thnt an invitation to the
Dominionswas expected, and. if not reeeived,that the British
Government would not find it j)ossihle to he present. Or if
desirable, before the ne.vt sneh ("onferenee, this invitation of
theDonnnions coidd he secured t.y formal negotiations with
the great powers. In the second phice it is possible to object
that .such rei)resentation w:)uld l)e inimical to the unity of
the Empire, and the position of the British Oovernment
Tins v.ew seems open to serious doubt : while on occasion
differences of opinion might arise- if it is true » that the
Dominions would have su,)ported the exemption of property
from capture at sea at the last Conference, it is proof that
then- ab.sencc from it was an excellent thing -but in themam it would be advantageous to the IT„ited Kingdom to
have Its views reinforced by those of representatives of
Jiopulations of over fifteen million white people. At the last
Hague Conference, of forty-four peoples rqiresented. only
thirteen had poj)ulations larger than Canada. It is, however
true that the spectacle of the separate representation of the
Dominions might emphasize in a marked way the separate
character of the elements of the Empire, but"it is doubtful
whether this would ))e more the case than at present when
the self-government of the Dominions has become notorious
and the unity of the Emj^re is already in .some measure
definitely broken up. But it must be remembered that in
point of fact the full ,)owers to act on these occasions would
l)e issued by theCrown on the advice of the Imperial Ministrv
and that the power of ratification again rests with the King
on the advice of the rmj)erial Ministrv, and thus in effect the
presence of these delegates would attest the real unitv in
foreign matters of the Empire, in so far as it reprcsent.sone
•sovereignty, and one controlling power for foreign affairs
It IS al.so to be noted that not only in commercial matters
such as merchant shipping, but also in the matter of radio-
telcgrai.hy, which has do.se relation to national defence the
preccflent of the separate representation of the self-govern-
ing Dominions has already been set.

' J. (S. Ewart, Kiti'jdoiH l'(ijnr'<, ii. 2.'J!l.
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more serious objection fo he iirj^ed to the

201

the fact timt it would in such matters as th

Ijroposal is

., ,
.

,

- ose reguIafiiiL'
the rules of war he a necessity that th.- result decide.,! upon
by the self-governing Doniitiir ..s should harmonize with the
views of the Imperial (Jovernment. It is perfectly clear t hat
if certani rules as to the conduct of war, whether naval or
military, are laid down, it is impossible for a Dominion to
refuse to allow the rules to be applicable in her case If
the Empire is at war any enemy would treat it as one and
could not be expected to disc.iminate between different
parts, just as it would in fact be imjmssible for the different
forces of the Crown to carry on the war according to .lifferent
rules. The most simple case that can l)e thought out is that
of the question of the capture of merchant shii)s at sea It
niight be agreed by the majority of the powers and by one
of the Dominions that this power should not be exercised
while other powers, including the Tnited Kingdom, retained'
the power. Now the Dominion war vessels, if any, might in
theory not be used to capture such merchant vessels an.l
in return the Dominion might expect that the foreign power
would not capture her registered merchant ships. Obviously
however, the other power would at once be able to olnect
that the British disposition of forces would place the
Dominion vessel, with its inability to ca})ture enemy mer-
chant vessels, in some i)art of the field of operations where
It would have other work to do, and would send a Hritish
vessel instead to the point where merchant vessels could be
expected to be captured, and would not for a moment agree
to spare Dominion ships l)ecause they were registered in
such a Dominion. In any other case which can be imagined
the absurdity would become more pali)abl<.. If military or
naval forces act together they must act under one code of
international law, or confusion will be endless. The strength
of this reasoning can be illustrated by an ..bvious case • on the
occasion of the European War it was found essential for
France and the United Kingdom to assimilate as closely as
possible their laws as to naval prize, and that despite the
fact that the two fieets were in every way dis:tinrt and not so
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292 IMPERIAL UNITY AND T4E DOMINIONS
closely allied in action as any Dominion and British fleets
must be.

This consideration, however, is not an argument which
IS conclusive against the concession of .separate plenipoten-
tiaries

:
,n the.se Hague Conferences, it is notorious that

allied powers go with the intention of supj.orting the views
which they have agreed upon before the meeting, and the
same arrangement could easily be made among the repre-
.sentativcs of the several Britannic (Jovernments. It is only
neeessary that the final action to be taken should be agreed
upon, so that if the delegates in the first in.stance cannot
agree, it is open for the final decision of the different CJovern-
ments to be arrived at after the discussion at the Conference
and after it is known how the majoritv of powers have decided
to act. This is rendered easy by the fact that signature
of the Hague Conventions ean be delayed for a certain time
which can be varied by agreement, and that if there arose
a difference of view among the delegates the matter could be
hnally arranged by discussion with the governments con-
cerned. The position would for all j)ractical purposes bo
just as difficult if the Dominions were only allowed to send
members to serve on the British delegation. Such delegates
would certainly not consent to serve if thev were simply to
agree with the British delegates : as early as 1883, at a con-
ference regarding the protection of submarine cables, Sir C
Tupper voted differently from the other British delegates
and won them round to his view.i and in the negotiations
at Washington in 1871, Sir John Macdonald engaged in a
vehement controversy with the British delegates. Nothing
would thus be gained by the refusal to create the delegates
plenipotentiaries, and there would be lost the weight given
by the effective appearance of the representatives of coming
nations, two of which are already sufficiently large in popu-
lation to count as important powers even in an international
sense, while they have before them prospects which promise
the one a commanding posit i,,,, i„ the f„(,„v comparable to
that of any power in the world, and the other a place of

* Recollections oftiixl11 Yiurx. p. ITj.
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honour ami dignify ani.mfr (|„. „ali„n.. I( is (l,..,l,tfui ifllu.

sonseofau(lmrity..ts,.,lu.)nun,nM»ies,unovc.rlu.a.h.,n,afdv
satisfied ,y „K.,v indnsion in any British .l.'k-gation, hou'
ever much they might be able t„ inHuence that <IeIe.ration

It must be borne in nnn.l that the making of conventions
tends more an.l more to require legislation in the Dominions
and he t.me when the Dominions could be expected to pass
legislation in this regard without knowledge is past J( is
also equally out of the question to expect the Dominion
arhaments longer to acquiesce in the passing of Imperial

legislation on these topics without consultation, ami in most
cases the passing of local legislation will be doubtless pre-
ferred. The Geneva Convention Act, ItU 1,' indeed was passed
without any micI. reference to the Dominions, but provision
was made ,n it for adaptation by Order in Council to the
Domini<ms and it was accordingly adapted in consultation
with the Dominion Covernments, but even so the passing
of such a measure which actually interfered with Dominion
trade-marks was obviously unconstitutional

There is every ground to prefer the extension of the
authority of the Dominion Governments under the form of
the appointment of plenipotentiaritvs bv the King, and his
ratification of their actions with, in each case, the advice
of the Imperial Government. The latter qualification is of
course essential

:
if the advice on which the representatives

ot the Dominion were appointed plenipotentiaries and their
acts ratified was that of Dominion ministers alone then theTown would cease to be an element of unity, but would
became a different personality for each part of the Empire
and nothing could result but inconvenience from a posit.on'
which converted the King resident in the United Kingdom
into an independent and different sovereign, living indeed in
the Lnited Kingdom,but acting in a totally different capacity
The exercise of the power of appointment and ratification
ultimately on the advice of the Imperial Ministry, though

' It «-as passed to permit of the withdrawal of the reservation made l.y

Cd' 77"f
^"'fe"'""' ^" t'"^ ^"^"^'va Couvention of 1906; Purl. Pap.,
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294 IMPERIAL TXITY AND THE DOMINIONS

thaf Ministry would noinially act asdesiml by t lie Doiniiiion
GoviTiimcnts, retains in tlio Crown a centre of iiinty in the
Empire, and some unity is essential to the existence of the
Empire. Moreover, the observance of these forms would
avoid the disadvantages which now arise from attemj)ts at
sepiu-ate treaty-making, such as that of the Canadian minis-
ters in IJdl. whose action, had it been ratified by the Par-
liament of Canada, would have undoubtedly tended to
<Hminish the unity of the Empire, and perhaps ultimately
to destroy that unity altogether.

It is a matter of some importance that the demand for the
right to make treaties independently of the Imperial j)ower,
though it has been claimed now and then, as for instance, in
the proposal for the neutrality of the Colonies made in 1K70
by certain members of the Royal Commission appointed by
the Governor of Victoria to consider questions of federal
union, and though it has oix several occasions been the sub-
ject of discussion in the Parliament of Canada,^ has never
led to the definite adoption by a responsible Parliament
of the Empire of the demand as justifiable and desirable.
It is, however, cicar that the policy of the Liberal
Government in Canada in the years 1910 and 1911 in
negotiating so freely with the Consuls-General of the foreign
powers resident in Canada was one of some danger to the
unity of the treaty power, and the sense of the ch. nging
position thus accorded to consular officers was shown by the
d< hate which took place in the Canadian House of Commons
at the end of 1910,- when the proposal was made that the
consular officers of the great powers should be given a
quasi-diplomatic ran\ and recognition, a proposal which Sir
Wilfrid Laurier neither accepted nor refused outright, con-
fining himself to a statement of the development in the
position of these officials, which had taken place. It must,
however, be regarded as doubtful in the extreme whether the

> See House ofCommons Debates, Oct. :}, 1874 ; Ajiril 21, 1882 ; Feb. 18
1881); April 7, 1892; Feb. 20, 1908; VVilhson, Hir Wilfrid Laurier, i

200 seq.

- t'f. ('((iiniliaii AniiiHil Jlerit ir, 1910. p. 89.
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devfh.pinciit of the diploiimf in position of consiiiiir ofliccis
is in any way to be desiml. If is indcfd uigiicd in favc.ur of
this conisc that it is thus possible to ascertain more a;curately
the views of the foreign powers than can be done through
the diplonutie ehannel, but the strength of this view cer-
tainly seems to be very slight, and to be eontradieted by
probability and by facts. Quite as much as any diplomatic
officers, consuls have to refer back to their (Jovernments at
every point for instructions, and detailed arrangements of
.any kind are not matters in which they seem to be com-
petent to give any great «leal of assistance. At any rate,
when the first adherence of Canada to the .Japanese treaty of
eonmiereewas given in liMMi the Canadian (Jovernment seem
to have acted on the views of the -Japanese consular officer in

Canada to the effect that (here need be no fear of any con-
siderable .Japanese innnigration, and, when his predictions
were falsified J)y the considerable influx of .Japanese from
Hawaii which culminated in rioting in British Columbia, it is

significant that it was to Japan that Mr. Lemieux was sent
with instructions to negotiate with the as.sistance of the
British Ambassador an arrangement for the purpose of avoid-
ing any recurrence of the diff^-ulty, and it was in .Japan that
the satisfactory arrangement w.as arrived at. The two con-
ventions with France of li)07 and 1909 were both negotiated
direct with French ministers by Mr. Fielding, and it was at

Washington with the President and his Secretary of State
that the Canadian ministers in 1!)11 negotiated. Even
assuming that consular officers of specially high qualifica-

tions were,^ent to the Dominions, it would always seem better
for the Dominion Ciovernments to get into direct touch
with responsible ministers in the foreign countries concerned,
.ind only thus of course, when they act formally and under
the control in the long run of the Imperial Government, can
they have any secunty that they are not inadvertently in-

juring other Imperial interests. Xor of course can the fact

be overlooked that the Imperial interest is often of the
<rreatest assistance to the Dominions in negotiating treaties.

It is not to be supposed for a moment th.it the san'c terms
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29G IMPERIAL UNITY AND THR DOMINIONS
wouhl for instancM.. I,,- f,Mv,.n f, NcNvfoun.llan.l ' as an- uivn.
tot hoi m(c..lKmg(lo.n vvifho.u HK.i.,(..,v..n^io,M,t•fl,HHft..^
an.l for most of the Dominions the Impc. .al (iovunnu-nt hasilmuly boon able to win considorabl,. c.o.«n.mial a.lvantuL'osby ussocat.ng them with horself i„ trade negotiations. In
faet It may fairly be said that a separate negotiation is really

^nd ttat -f " 'T"^"'
^''"' " P'""'^' "'"'^'' I'""'* "* view,and that .1 any Donunion is anxious not to negk-et Imneria

anterests at large she will normally and natufally s^-k

"

support of the Imperial Government, which n.Jst have aspe<ml knowledge of the interests of the other parts of the
iiimpire.

There is a matter of recent date which points to the realiz-
ation by the Dominions of the advantages which are to bedenved fron. close co-operation with the Imperial Govern-
ment. rho practice of appointing trade agents to performn the foreign countries to which they are sent trade func-
•ons for the I,e„efit of Dominion subjects has been carriedo a considerable extent by the Dominion of Canada, andto a much less extent in Australia. It is now clear that these

appcHntments nave seklom much success in the purposes for

a^tt fo7 Z'""'""''"''-
''''' P^^P^"'^'*^' "^^ ^'--»''" ^radea„cn s for getting into trouble with the Governments of thecountries where they are posted by injudicious action inempting people to emigrate from countries whence emigra-

tion IS forbidden is notorious, and whs the cause of a verygrave ^l.^pute in 1914 with the Government of Austria-Hungary which, though due in the main to intrigues on the part ofthe German rivals of the Canadian railway's, was in ^'t , nodoubt, caused by connivance at prohibited emigration. Inthis case the persons involved were not Gover nient em-

or the
?"'"^'""^^'^^ ^ "^-^ -^ '^^^ late High Commissioner

for the Dominion was unable to visit Germany in view ofproceedings which the German authorities were anxiou totake against him in respect of contraventions of Germriaw

irLlX^r^ZT''
"" Xewfoundland fish secured i„ the Portuguese
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i

Fiiillicr, »lic Conscivativf (.'nvcrmn.nl when taking' cflii

c

in li>ll f'oimd tliat tl

in EHI Enropi' was in coMsidiiahlf

U' coikIik t of I he work of I lie aj^ciK ifS

it (Iccidid to iiiiikf

incasiin' uiisatiNtactorv. and
nionf tree um- of the facilifits ofTiicd h\

the Foreign Oftieefor theeni|)l()yn)en1 of JJiitisI, coiiMilai anil
diplomatic oftieers in eonnexic.n with t lie advance of ( anndian
trade. TJie wisdom of the (h-cision in (,i,estion is obvious : it

would be hoi)elessly expensive for any Dominion to duplicate
the system of consuls, and even if the men were ai)pointed
they could not receive any consular status, as the right to
.i,.point consular officers is one which apiurlains oidv, and
IS accorded in treaties solely, to the sovereign i)ower"in the
Empire. If it were desired to give them consular status,
this could indeed be done by securing their appointment by
the Crown as His Majesty's consuls for Canada, or whatevc'r
other Dominion was concerned, but such an aj)j)ointment
would mean that the holders of office were appointed on the
advice of the Imperial (Government . and would have to be
subjected to the control of the Imperial Goveinmenl, since
that Government would be responsible /.,r tliem r/A-«-r/.s the
foreign Government, as it is wot now r.-p(.nsible for mere
commercial agents. The i.ane result can be attained more
I'fieetively and easily and nuich more cheapiv by the u.se of
British consuls by the Dominions, who can pay if necessary
any extra clerical expense caused bv their Employment.
The .same consideration, it may be added, api)lies 'to the
representation of the D(>minions bv diplomatic officers in
the foreign capitals : these officers could not, as long as the
Empire is constituted as at present, be other than ..ppointees
of the Crown on the authority of the Imperial Government.i
One class of treaties presents a special interest, that re-

garding extr.-lr ion, by reason of the curious fact that up to
the latest date these treaties have been regarded as some-
thing on whicli the Dominions do not need to be consulted,

' The statement in the Cni.-tflatn Aumml Rninr, IftlO. p. <tO that in
the ea,se of Mr. Pre.stons ajjpoint.nent as Trade Coniniis.sioner in Holland
he was given a BritLsli status without British control is a mistake. This
was not done in anv ivnv,

' I
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iiikI which Ihcn'forc iMctinic a|i|)li(ulil«' Id tin- Doiiiinidii.s

without rttViciict' to their «i>lus. 'rhcn- is. ot coiiisf. m>
iofjical Hiisoriiiiv; for this pniccdiin', \\l ih will chmhtlcss
follow tlic txiiuipic of similar iilofiical pi(.»t<liiri'.s and dis-

appear for ^ood. 'I'lic principle that a criminal should ho
(xtradite<l, to wliicliever part of the world lie may fly for
refu^'c, is doubt h'ss sound, and the Hritish Dominions are
hardly likely in any case in which tlu-y are consulted to set-k

to retiise t hesurren<ler of a criminal by remaining outside the
M'ope of an extradition treaty, but that is dearly no reason
why they should not be allowed the option of deciding fur

themselves, and similarly it should Ik- possible for any
Dominion to be withdrawn from tlu- operation of sucli u
treaty by tinv notice if it so wishes. In such a ease, there
would of course be perfect mutuality of rendition : if the
Dominion were not affected by the treaty her eriminal.s

could enjoy safely in the country allected by the refusal, and
vice verm. Moreover, it may be desirable that the views of

the Dominions should be consulted as to the exact luilure
of the crimes to be inserted in the schedule to the treaty in

wliich the offences covered by it are enumerated.
A further deduction from logical princi^)les leads to the

view that the lmi)erial (Jovcrnment must not hesitate when
<lesircd to conclude special conventions for the extradition
of fugitive offenders for the benefit of special Dominions,
which may have sjjccial cojiditions not wiiliin the existing

treaties. It is probable enough that this could not effec-

tively ))e done under tlie terms of the existing Extradition Act,

which does not appear to contemi)late any such jiroccdure,

but to recognize only a general extradition treaty. But it

is obvious that should two countries, one a Dominion and
one a foreign country, have conterminous boundaries, the
effect to a treaty could always be given by the simple process

of reciprocallegislation without recourse to the terms of the
Extradition Act at all. More difhculty woidd arise if tfie

person to be extuidited were being conveyed through Britisli

territoryoutsidetheDominion affected, since in such territory

he would appear clearly not to be in any legal custodx- wliat-

liH mm
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ever, uiid to legalize his ileteritimi eil lier an extension of the

Inipeiiiil Act or loeiil legislation would he reipiired. If is,

however, ohvidiisiy iloiihtfiil whether siieh a ease eoiild easily

arise, since the ' Dneliision of speeiul treaties would almost

always lie recjiiired heeaiise of t h«' necj-ssity of nieetinj,' some
erime s|»e(ially eommon in two adjoininj^ euimtries with

common interests.

S|)ecial interest uttaclu-s to the Canadian legislation on
extradition, because alone of J)ominion Legislatures that of

Canada has insisteci on so legislating to cover the whole
ground as to allow of the suspension I)y Oriler in Council of

the Imperial Act in respect of the Dominion of Canada.
This suspension lias, how»'ver, one real disadvantage : a

fugitive offender when being conveyed through the I'nitetl

Kingdom cti nmlc to u foreign state on extradition cannot,

it seems, he said to be in legal custody in the I'nited Kingdom
under a warrant of the J)ominioii. Of course, however, in .so

far as the crime for w hich he is being extradited is one which
would render him liable to extradition under the treaty

from the I'nited Kingdom, he could be rearrested, if he

uttemj)ted to secure his freedom by writ of hahean corpus,

luider a British warrant. There is, however, the po.ssibility,

(lecitledly remote and theoretic, that a crime nught be one
f(}r which a man c(ndtl under the Canada Act be extradited

from Canada, and yet not under English law be technically

an extraditable offence, as the list of offences in the two
Acts does not quite ])erfeetly correspond, but this is a case

of quite minimal ])ossibility.

Canada is also of interest for lier attempt to adopt in 1889

a system of extradition without treaty,* a system which was
recommended for England by a Commission in 1878, but

which has never actually been made effective in that country.

In Canada also the part of the Extradition Act affected has

renu-ined a dead lettei, though it is legally ready to be put

' It was iictUiilly in force la L'jijM-'r Canada bfforo the first ixtnidition

treaty of 1842 by '.i Will. IV, e. 6. Sec now lieviml Slaliili.-', 1900, c-. l.j,->,

Part II. Its need was diminished by the passing of the new treaty ot

IHH'.t with the United St;ites into fone in I.HWi.

W:.
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ill force if uikI wlun tin- Dnitiinioii (Jovcinnnnl dttiii it

(If.Hirahl*' to take tlii- ( oiiim-. TIic |>i<hi'<Iuiv would lu- easily

avuilalile for fa>rs (tf <riiiif in the I'liiled Stat' <
: the

Domiiiioii (iovernnieiit in this lejiani nhowed an a.lniiiahle

I»rom[)titu<le of action in thi- fanuais ca.ne of the entry of the

criminal Harry Thaw into <'ana(la on his* escape from the

asylum in which he was then confined. The Minister of

.Justice took the cctntrol of the »|uestion into his own hands,

and i»ro'\|)tly under the powers of the Immigration Act tie-

ported i'httw, and left him in tlu' hands of the police on the

other side of the border, his personal action confounding the

efforts of Thaw s legal advisers to secure legal process pre-

venting his removal from the Dominion. The effectiveness

of the Minister's conduct ' in preventing the scandal of pro-

tracted legal proceedings was admiringly noted in the United

States press. Nor could there he any douhi of the correct-

ne«8 of the action of the Minister, as no alien has any statutory

right- to enter the Dominion, and the question of whether he

was guilty of an extradition crime, in view of his having

been found insane at the time of the murder he committed,

would iiave affortled abundant theme for dispute before

the courts.

• Cf. Ciiiiiulii lliiiisi (if ComiiKiiiH DiImiIii, Marcli 4. 1014; Now York

Trihiiiii, S«'|>l. P. I!ti:{; CiiiiiiJinn Ainiiinl /{niur, I'.UH, pp. 2;Mt-41.

- Miiiymv,: . Chun Tuonij Toy, [18111] A. C. 272.
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1. MlI.ITAHV DkKKNCK

That a w!f-K.)Vi'riiiiin Dominion should |...iii'»t itM-lf

from iiitrnial d'sordcr. and that it slio\ild. as (•irciinistancrs

iillowt'd, make soiuo proviHioii for itsown (Ufcncf. wasa liutli

which was rather slow to rccoive (|iiiti' definite formulation

afti'r the ^rant of rcsponsil)!^ novornmcnl . 'Ilu- view was,

howvvtr, at last attained in IH(i2, when thisdoetrine was lai<l

down Ity a resolution of the House of Cojiimons. Its exeeu-

tion was. however, far from hurried, and passed through the

>taj^e when the eoloi'-es mi>iht have Imperial troops if they

chose to pay for them to the period when the Imperial troojis

were st ret ly confined totl e i ecessitiesof Imperial as opposed

to local defence. It was never for a moment doubted that if

any part of the Briti^li Dominions was attacked the whole

force oi the Empire must he used to j)rotect it : that prin-

ciple was reiterated time aft ertime. and not a single utterance

to the ccmtrary can he traced, hut it was felt thai except for

tlie needs of Imperial defence (including in this ter i the

defence of the colony against external attack) Imperial forces

could not properly he used. The conception of what was

necessary for Imperial defence naturally differed from time to

time. In Au.stralasia the ex|)crience of the use of Imperial

troops in ])utting down Maori wars was unfavourable: a

New Zealand (Jovernment actually endeavoured to lay down
thcrvilethat thetroops must be employed as they thought fit.

and that the policy to be ado])ted towards the natives mu.st

l)c juecisely as they wished, a proposal which wotdd of course

hav<' reduced the lm|)eri:il (lovernmcnt to the !cv(>l of

a tributary of New Zealand. The view was indignantly re-

|)udiated by the Imperial CJovcrnment of the day, a precedent

r'l I
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which iiiiKlit have Ik-id Iidiiic in ininil in thv cnsi- of fhr
Himih»r«h>man«l(»f Nataliii l!Mi«.' and Ihrn-iih wasthowifh-
«lrawal of t\u> Imperial foms, in thr conlidcncc that on tUv
one luinil tin- power of the nafivew hail liiiii so liroken that
there was no ilanger of the <o|oiiists l.iin^ tinahje to hold
t hem in snhjeet ion. w hile on the ot her hand t he need of earry-
in^' on tlu'ir own wars of repres-jon at Ih.- cost of their own
lives would impress on the rolonisis the desirahility of siil).

Htitiitinjt. for a policy of hlood and lire, a milder and hetter
considered n'jjime. The result was. as ex|rt'<ted. to the great
henetit of the colony and all its inhal.itants. In Australia
there \\i\> still less need to keep Imperial troops, and the
unwillingness of t hi- colonies to ajiree to a plan for concent rat -

ing the troops, in case of need, led to their withdrawal also.

Canada, on the other liand. the Imperial (iovernment
recognized other ohiipjtions, and spent money freely on the
defences of Quela'c, even after confederat ion, w hile it giiaran-
teed a Canadian loan to improve the militia, and |)rovide
fortifications for Montreal. In later times the I m|K-rial forces
were still available for defence: in I.V7(>. when the Kiel
rebellion seemed for a time to threaten the intervention of
the United States, and the dismemberment of the west of
Canada, it was an Imperial force which after a most diHicult
journey arrived on the scene and ended the revolt at cmce.
in IHH;-), on the contrary, when the north- west rebellion broke
out. the building of the Canadian I'acitic railway had made
things easy, and the Canadian forces ))erformed without
diflficulty the work of su|)j)ression themselves. The Imperial
forces, howi vcr. continued down to the period of the Boer
War to man It.ilifaxand Ksipiimalt. on th<> ground that these
were important naval bases, and therefore of Imperial con-
sequence. But as 1 result of the pressure for trooj)s in that
war, the Canadian Covernment decided to otTer to relieve
the British Government of the need for retaining a garrison
there, and after the coni iusion of the war arrangements were
made for the final handing over to Dominion control of the
two places, and the naval docks there on conditions which

• Al»ovc, Part I, .liitp. iv.
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WH'iiml their rctcntinii us ihivhI I. •niliiiiMs (i|H'ti to the iiM- lit llu'
Hritisli tint wlicmvei f.M|tiin.l ' With | hi> .l.'imitiin-of thr
Flritiwh foircs linidly from Jaiimhi. the fniiiicr prixlKr l.y

whioh th<> ..I'.rr rr.inmai.diiiK th.- Ciirvmliaii militia muh
always an Imiu'rial nlJicir ,»-aHr.l to havi- ••H<( t . ami t he post
hmum- opni to <.»li((is wh.wr militaiv <-x|«ii.ii.r wa^^
Canadian, one of whom, (J.'nn.ii Ottrr. Iw Id the post with
Krtat distinctinn. In South Al.i.a, on th- othrr hand, th.-
final n>moval of the Imperial fores was only - irric.l ont at
the Ix-uirniinK of th.' Knropean War. anil the oiul.r.ak of
the grave rei.eliion in the I'nion. .is a result m part of this
rcnu.val. proved that t h< tent ion of troops had not 1 n l.y

any means nii;lidy prolon^el -

During th<> long period after the jiractical withdrawal of
the Imj.erial forces from Canada and .Australia, at tempts were
steadily made hy the lm|)erial (;overnment to induce the
Dominions eomerned to take seriously the necessity of main-
taining their forces in good condition. ar«l Imperial oHicers
w(.rke<l energetically in positions as conimandants of the>e
forces to sec . ire good results. The task was, however, prac-
ticn..., impossil.le of realization. The otticers themselves
were apt to misunderstand tho limits of their autlw.rity ind
power: the Canadian (iovernment. indeed, found it almost
impo.ssil)le to avoid (juarrelling with its Imj)erial oHicers : it

dismissed <)n.«.atid tlwot herswcre always at varia?icewith the
extraordinary mi'thods hy which oOieers were appointed on
|>olit ical grounds alone. .Voreover. in all t he Dominions it was
hard to obtain funds for any serious military work, and there
prevailed the feeling that the British navy was the true basis
of defence and that local forces should just be sutficieMl to
keep down riots or di.sorder of an internal nature, if was
not until the twentieth century that anything effective was
done. The formation of the Australian Commonwealth had
I'een expected to mean a serious etT(>rt to reconstitute the
s.atterod forces of t he states, but for years the expectation
was disapi-ointed. and in l!t(»8fhe military ctliciency of the
Commonwealth was certainly not supericir to what it had

' Purl. I'ap., Cd. 2505. 2 , f. y.„^, y.,/;,., td. 7874.
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been in 1!KK>. and indeed, may have l)een inferior. The Irans-

eontiiiental railway lO connect Western Australi i with the

east of the country was still unbegun, and Austialia could

not claim, as Canada claimed, both thi'oui;h its Liberal and
Conservative (Governments, that with its limited resources it

was doinj; far more useful work for defence J)v its railway

policy than by training a few thou.sand more recruits

annually for a few weeks.' Indeed, the obvious .ie<essity

for military ])urposes of a single railway gauge had never

been recognized, and the gauge adojjted i)y the several

.states was a diiTcrent one.

The distinct menace of Eurojjean complicaticms which

arose in 1 !•(•!• had a considerable ctTect in fixing the view.s

of the Oovernnients on defi'iice (juestions. Canada indeed

remained piactically unmoved, but in New Zealand- and
Australia ' the view definitely presented itself that there

should be some system by which men should be tiained for

the defence of the country, and in that year both countries

adopt eil defence systems of training which compelled the youth

of the country to undergo such training. But the schemes

were dominated by the fear of })olitical consequences,

and l)oth sto|)pcd comi)ulsion at the age when the youth

became a voter, an interesting example of the timidity of

even the Dominions in dealing with the duty of defence of

the country. These schemes, however, were revived when
Lord Kitchener visited both the Commonwealth and the

Dominion at the end of litOit and beginning of lltld : he

made a careful survey in each case of the exi.sting conditions,

and in.'.isted that if there were to be possi})le any adecpiate

defence scheme the training must not stoi)at the exact period

when a youth became valuable from , militaiy ])oint of view.

The result was that both Domininiis ' amended their laws

in l!»l(t, and have since then. dcs|)ite modifications in detail,

adhered Hxedly to the general |)lan then laid down.

' Sir (
'. 'I'liiilK'!'. llifiilliclniiix (•! Si.vlfi Yiiir.s: p. 2SI(.

- .\.i .No. :.'Si)l l'.io!t. ' A(t .N.). I,", of moit.

« .VtM No. 21 of I'.tld itid :il of I'.HU. Si'c P<irl. I'li))., Cd. TmHi'. pp. Hi.
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MILITARY DEFENCE

Asa result of this report, New Zealand established
er whieh ail male iidiahitaiits of tlie |)(

;{or>

ti system

months" lesidenee heeame lialde for militarv t

)miiiion after six

y traiiiinfi, j)ro-
vided they were Hritish >ul)jeets : the periods were from
twelve years of age to fourteen years of age or tlie date of
leaving an elementary sehool in the junior cadets, from that
age to eighteen years or the date (,f leaving a secondary
school in the senior cadets, and from that age to twentv-
Hve either in the general training section or in the territonal
force, the distinction being due to the fact that it was con-
sidered impracticable to insist on all those eligible going
through the full training, as it would cost too much money,
and therefore the general training section was to be limitJd'
to about :{(),()(»(» a year. The scheme, however, was modified
later 1 in three important respects: in the first place, after
further consideration, the military training of the junior
cadets was abandoned as useless, and a training under the
education department on the methods of the boy scout move-
ment substituted. In the second place it was found prac-
ticable so to arrange the times of drill and training that an
average youth by the age of twenty-two would be free from
further training, though of course under liability to serve in
case of need, and in the third j)lace exemption was accoriled
to persons whose religious beliefs i)revcnted them consenting
to military training, on thecondition that these personsshould
be called upon to perform such work for the public service,
other than military, as might be determined by theOovernor
in Council. For the conscientious objector no ])Iace could,
however, be found, unless he could show that his conscience
rested on religious convictions.

The trainee from twenty-five to thirty years of age serves
in the reserve, and in time of war not onlyVan these forces be
called out, but all male inhabitants of New Zealand between
tile ages of seventeen and fifty-five may be called upon to
serve if they have resided six months in the country.

In the Commonwealth the sclieme has been less inodiHcd ^

• Act Xo. -Moi l'J12; Purl. P„p., Cd. US.i.i. ,.,,. i:,. 10, i;{4-4.(

IM'. 12. 1.-!.
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than in Xcw Zealand. All male inhabitants who have resided
for six nioMtlis and are British sultjeets are lial)le for training
from age twelve to age fourteen in the junior eadets, from age
fourteen to age eighteen in the senior cadets, from age eighteen
to age twenty-five in the citizen forces, and from age twenty-
live to age cnty-six in those forces: l)ut, except in time of
imminent danger of war during the last j)eriod. the service
shall be limited to one registration or one muster jjarade in
each year. All male inhal)itants between the ages of fifteen
and sixty years, after six months" residence, if British .su))-

jects, are also liable for .service in case of war. It has not been
found possible to make any excejjtion in the case of liability
to military .service even for religious objectors, and the work
of enforcing the military training on the cadets has necessi-
tated some additions to the crimiral law, in the shape of the
invention o! a process of military uetention for boys who will
not obey the regulations. The j)eriods of service at first

exacted have been considerably lowered, but the value of
such training as is given has been asserted on all hands.i
The example of Australia and New Zealand was followed,

but with iiuiovations of an interesting character, by the
Union Government on its establishment. Under the Defence
Act, 1912,2 every citizen is liable between his .seventeenth and
sixtieth year to render in time of war ])ersonal service in
defence of the Unioji, and he is also liable to undergo a course
of peace training for military service, and may be required
to commence that training in his twenty-first^year, and to
complete it not later than his twenty-fifth year,' but he may
voluntarily commence it in any year between his seventeenth
and twenty-first yeai-, in which case, of course, he may even
finish his training before his twenty-first year is completed.
Of the total numlx r liable to jieace training only fifty per
cent, shall actual!:, undergo the training unless .special pro-
vision is made otherwise by Parliament. But every citizen
who has not been entered in his twenty-first year and is liable

J Ads X(..s. 1.-, of lilll
;

-, of \\\\2 ; P„rl. l'„p., Vd. 0863, ni, 126 l->7 •

T.">07. |)|.. 11, IL>.

II • - .

- J'lirl. I'ajK, Cd. 686:i, ],[,. 144-6;!; <f. 6091. j.p. 88-106.
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the fundamontal conditions in tlie Union
^
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ma,.e But the nnlitia i.s recruited in effect hv vohmfn-vcnhstment, though the power to use the b- lot exH
^

eve,y proposal to n.ake the condition o ^r^^L U ^ nUhJiacompulsory wouh' .e resisted to the utmost - tK,,rovne
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cleficient, and political influence t^o.a: i be 't?;?'"'
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The constitutional relations between the forces of the
( rown m the Dominions and those in the United Kin )are happily in the ease of the Army of a!;:.^:^^^Tu^s long ago recognized that in militia armies thJ exac cod.of dasc.phne of the regular British forces was o.t of pi
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oja-rations it is piovitlfti by s. 1 77 oi tho .J ///ly .id that , wliore
any forte of \ oluiittri-s or (jf milit ia or any ol lu r force is laised
ill a colony, any law of the colony may extend to the otHcers,

non-coniiuissioned oflicers, and men of such u force whether
within or without the limits of the colony, and any such law
may ajjply, in relation to such force, and to any oflicers, non-
commissioned officers, and men thereof all or any of the
])rovisions of the Aniii/ Act, subject to such adaptations,
modilieations, and excej)tions as may be specified in such law,
anil where so a])plied the Aniiy Act shall have effect in relation
to such force, subject to such adaj)t.itions, modifications, and
exee])tions as aforesaid, and where any such force is serving
with })art of his ^Majesty's regular forces, then, so far as the
law of the colony has not provided for the government and
disci])line of such force, the Aniiy Art, and any other Act for
the time being amending it, shall, subject to sucli exceptions
and modifications as nuiy be specified in the general orders
of the general oflicer commanding his Majestys forces with
which such force is serving, api)Iy to the officers, non-com-
missioneil officers, and men of such force, in like manner as
they ai)ply to the officers, non-commissioned officers, and men
of the regular forces. This, however, is not applicable in the
case of any officer belonging lo any colonial force when he
is attached to or doing duty with, or to any non-commis-
sioned officer or man belonging to any such force when
attached to, or otherwise acting as i)art of or with, any
j)ortion of the regular, reserve, or auxih^ry forces in the
I'nited Kingdom. The last provision is of value, since other-
wise it would ajipear that wlieu an officer or man was attached
to an Imperial unit he would be governed by the colonial law,
which might lesult in complete confusion, since t 'le unit itself

could not be subjected to that law.

In the case of oflicers lent and men placed at the disposal
of Dominion Governments by the Imperial Government
the Armi/ Act renuiins apjilicable to them, but they fall also
under the law of the Dominion and its military regulations,
thus being subject to joint jurisdiction, which, however,
is a disadvantage of little special importance. Moreover,

^^'i^
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legal provision has f.oon n,a,lo for a.ui l.v ,1... l,nnuMin„so cover the ease of ,-e,T,ms for ,he In,periai fo,... ,ais i i,the Donnn,ons. and to see„re their .liseipiine an.l eo ,K-fore jonu„« these fo,.,.,.. a„,l on ,he lav hack tDomnuons f.on. s.u.h servi... while of .-onrse' it is s.i „ ,to reern.t men direetly for the hnp,,ial forees in anvm.mon, .n w i.h ease the An>n, Ar/i. .lin-etlv ap^i Me ^.n the ease of Canada at the he,innin, of the wa,Uhde the arrangements made l,y huv to faeiiitate ,n.llogahze the eo-operation of the hnperial and the hn o
"

|s nowsafsfaetory. it must he reeogni.ed that the, ^^^of sueh serv.ee imposed on the inhabitants of th,. Domin
IS serv,ee for ch>mestie purposes, and not servi,.e fo o

!

purposes though men may volnnte... for that pur .."e
'

follows, therefore, that not only has the hnperial Jov.'nmenno power to move a single Don.nion solliier. l,„t .

local (government has no power without fresh legis t^n to
,

nF«I servee oversea. The prineiple of the a-^o " ^
the DomuHon ,s thus preserve.l in fnil p.^feetion : anv mho serve overseas serve by the free will of then-sd"'

gam.e,l by the free will of their (iovernnu-nt. it is t

'

tbat no Government has the pou er by law to prevent reeru•ng for the British Imperial forees in the Domini:,. Mt'oassume sueh a power wouhl obviously be incompatible itheeo„,, tut.on of the Empire, as it would n,ean tat a o^ ioof the Lmp„-e eould ^orbid a subject of the Crown ff.ghtu,g voluntarily in its cause, and su..h a claim co Id >"

e.. m the present circumstances. If the (iovernm;
a.lament des.re to assist acfvely in the war the (Jovernmen encourages recruiting, and spends monev o„ the e , i.nent an.l pay of the forees, which it obtains fr^n, PaHianl!!

1
be necessary similarity of training which should ovi <

between tho forces of the Empire is attained in su ^ .: ;:as s avadable by the means of inspe..tion. interchange a ,nstrucfon of Dominion ofliecrs in schools of instru 'tL
hMn,cdKH.gd,,morinlndiaan,ithecreationofagZ

staff.
1

J he mspect.on of the forces of the oversea Domir.ions
» Pnr/. Pap., {\\, 447.-, a,,,] ,-,7,,,;, ,.

fr. •

A-\\
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is ami rnnst ho exorcise.! o„ the ro,,ne.st of those Dominions.
«"'» tl. • las important visits of inspoaion were those of thenspector fJoneral. Sir Inn Hamilton, in Il„3-14. to Canadao Austraha a.ui to New Z.alan,l. The vaine of theseZ^^
t. ..ns hy trained Imperial offi..ers with p.aetieal experience ofwar .s ,reatlv valued in the Dominions. The interohang: o»^ce.s IS al.so .sometimes pos.sihie with excellent results for

' Dominion officers on the one han<l and with some profit toiK' imperial officers on the other, especially if the latter haveoimn.on connexions of any kind. «ut the most froqncnt
"-d'Y'f ;^"'>--^' '>"nHnion officers to attain know edgem,.HHMe use of sch..,s of instruction. an,l attcndan:'!;
iK St. ff ( ollegcs at Camherley an.l Qnetta. since it would

». difhcult for any Dominion Oovernment toaffor.l the same
-i'K-at.«nal advantages to a student of war. The anpoi -
"H-nt of trained British officers to the chief commands in too^ .r.sea forci-s is almost always a,l vantageous to those forces

2 d 'mcers will supply adequately all needs, an.l will.ohablj render exchanges more frequent an.l eff,.ctive than

to make h.^ necessary suppli..s of munitions of war of allkmds, .nelu.lin.. a.tillcry. an.l in this, of course, they fo l^who teachings .a rule of the Imperial War Office : thechl•xceptmn to this rule in Australia, a cartri.lge factorv en

2. X.WAL Defence
The e,.sential characteristic of naval a.ti..n as operati,,.'

cxtra-territorially has rcsnite.l in the raising of grale q.e^.a..s of constitutional law for which no paitllel hasVvh" 1

tself in the case of military dcf.,K,, These questions liavehowever, become of imi,ortanc.. onlv of very recent years'-ce the .lev.>lopmcnt .,f naval activity on the ,Ir of thJ
1 oimnions .lates l>a..k in eff.., only to i.,,..,. An the f is
difficultios arose as early as ,8,i„, .lu.n the Parliamen o
^ Ktona, in view of the fact that they had under their contro
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ins-

an ann,.l v.-ssH. ,..,. Virtona. wl.ic.h .as ,.,n,.l..v.l as a tn.„

Htu l.on thoie, fcumi ,t nm-ssa,y f,, establish the l.-r,!

up. ,fs on„.c.,.s. an.l ,„.„. Tho ,,assi„« .,, „,, A.t, ul.i,.|, ,| ,.

(.ovcrnor assn.t.cl to ,.„ „.,. ^,,0,.,.,, „f „,,,,„^, ,,„, ,,,
consHlc..atu.„ ,.f t... .natter, an.I t,. the .le-i.;.,. ,ha \-posMhl.. fo.. a colonial legislature to pass an A |^^ouM have extra-tenitorial vali.li.y. an.l that a vesselacting „n. ler a ,nere ,.olo,.ial authority woul.l the.U e
'H-.vesseIofthe(Vo.nintheviewofi„te,.nationa

IMnce her authority to .lo warlike aets, even in ease of w„
'

would he lnn,te,l to th.. territorial limits of th,- eolon v Tomnocly th.s.|efeet. there was passed in IS., an Wt[eioon., ^aral n.fence Ac,, wind, governc.! ,1... position inA .straha or many years. Jt authorized any eol'nia! h^i"

w t 1
'

"'", ""'"' ^"''""- ''"•'•"'"« volunteers, whoNO.e to l,e hound to .serve in the Royal Xaw as r..ouiredto n.gulate the eon.luet of sueh foreeJ while ashore '1,^
- the hm.ts of the colony, and to apply to the forces
ashore or afloat within the colonial limits, or els<.wherc- therogulafons in force regarding the Royal Xavv. Ft "alsoau honzed the acceptance l,y the A.lmiraltv of offers oeolon.al governn.ents of vessels and men. in which case thev.-^els a^d m,.n woul,l fall under the rules i„ force for the

;.';, ' 7".*"\--" '"^•t the intention of the Act was toK<ae the colonial legislature, if it .lesire.l. to make anv regu-auons wh.ch ,t w.shed for the- governnu.nt of tlu. men'within

al nder the regulations ^.- the Royal Navy, and the same
.
-suit would he attained, but in a difTerent way. if the m..,, ami

s ups were transferred to the control of the Admiraltv •

inhe for„,er casc> th<. control of the ships wouhl remain withhe colonial government, in the latter with the A.lmiraltv
>ut, ofcour.se, th,- control of the .\,lmiraltv would in effect'have bee., exercised even in the first case had the vessel bee.,
acting where there was a .senior ofKc-er of the Navy present

(i

I

U !

I'.f
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The provisions of th.< statute w.-n- nuul.- ("fTccfivc in
Victoria in IS72 l.y tin- passing of Colonial Acts Nos. .'{HJ)

and 417. and in ISH4 fintlicr Ord.is in ( onncil were issued
under the Act in respect ofHic licforiii. AUwH. and C/iiMfrx,
vessels of war wliicli had |,(.,.„ hiiilt in Kn^rland for tli.'

(iove.nment of Victoria, the vessels heinj; placed under the
Adniirally f..r the tinu- of th<"ir voyajje to their destination,
when they fell inider the control of the\'ictorian (Jovernnient.
In l!MHM)r(h-rsin<'ouncilw<.reaKain issued to accept th.- ser-
vices of men offered l.y New South Wales and \ictoria. and
a vessel, the /'rolcrfnr. ofT.-re.l l.y S(.utli Australia to the
Admiralty f(.r servic-- in China, and in \HH4 an Order in
Coinicil was issued in accordance with a South Australian
Act of that year to authorize the maintenance of the
I'mfrctor. while in IHHr, two Ord.-rs in (Vumeil were issued
in accordance with tlie Queensland Act. No. 27 of IHN4,
to i)rovi(le fi.r the maintenance (.f the (l(u,i,u(U,h. an(l
its heinn placed for the time at the disposal of the
Admiralty.

It would, however, he erroneous to suppose" that the wlu.le
of the arme<l ships—of very miscellaneous character and
not much value- which the Commonwealth fouiul owned hy
the States when it came into «'.\istence were rai.scd under the
powc rs of the Act of J 8(!r.. Jn the majority of eases the ves.sels
were raised simply under the general power of the colonial
legislatures to regulate their own affairs within territ(.rial
limits, aiul therefore their right to maintain a naval defence
force in these limits It is beyond all douht that internationally
within these limits the ships were as much ships of the Crown
as the Hoyal Navy itself, and th(> officers had internationally
all the powers of the officers of the Hoyal Navy in the matter
of the resistance of hostile attack and the capture of prize,
though luckily no need for th(« exercise of these powers
could well arise.

The Common wealth of AiistraJin CoiistHtition Art, I'tuo.

raised a n(>w cpie.stion. It conferred on the Commonwealth
Jiower to legislate as to naval defence, and that m(>re fact
was a clear hint that the purely territorial limitation of



NAVAL nKFKX( K

<'()li)nial laws did not a|i|ily fo tli is s|M(ific power If

31.1

was
ol.v.ons that »[,.- pown- tn h.^islaJ.. r.uisf ...xfr..,! ,,f i.-ast
to cover the .asr ,.f any naval f.,nc ..p,.,atii.K f„ s,„.|, oxtvni
UH was ,ur..ssary to drive away ,.n.-,„y ships fr.„n the .oasf
of tlH-(omm<.nw..altli.a,uhhis meant .xtra-f,Trit..rialaH.n„
in many rases. This <„n.hisi.,n was ^:reaflv aided l.v th,-
tact that s. r, „f the A.( ...xpressly provided that the law. nf
th.- Common wealth shonid I.e in for.e on all I'witi.h ships
the K.nfT sships of uarexeepf..,!. whose first port of Hearanc."
and whose port of .l.stination should he in the Common-
wea th. The vry natnre of a .h.hn.e fore.- <,f the Common-
wealth meant that it w<.nld move from one point of Australia
to another, and therefore that it would alwavs fall within
that clause, urd.ss, indeed, if was contended that it was
exempt from Comm<.nwealth control alt.>«et|„.r hv reason
of hemj; on,- of the Kin^r^ ships <,f war. Su<h an irm-rpn-ta-
tion would ol.viously have been nin-ea>onal.l... for it would
have render.-.! invali.l th,- who!.- of th.- naval .|.-f,-nc(- h-^is-
lation .)f th.. Commonwealth and ma.Ie its pow.-r t.. h-fjisiat.-
f..r naval d.-fence unm.anitiK. In |).)int .)f fact, hv aii \etNo 2(. of 1!M>:{. th.- naval .l.-f.-n..- of th.-Commonwi-alth was
fully r."j,'ulat..d. an.l thereuimn th.- .state Acts fell f,, fh,.
frn.un.i, and w.th them the Orders in Council hase.l .m them
l)oul)tl.-ss ,t was .still open for th.- Commonw.-alth to obtain
Orders un,l.-r the A.t ..f lH(i.-,. I.ut that A.t was n.it in anvway a necessary m...|.- of proc.-du.e, an.l it was not sur,)risin«
that th.-Comm..nwealth I'arliam.-nt. in its naval l.-«islation
N... liUof li.l(». relic.l .sok-ly ..n its own power of IcKislation'
and the same course was follow.-d in f hat vear in Act c 4'{ hy
tlie Parliament ..f Canada. In th.- <a,se of Cana.la the l.-^al
validity of th.- iHHvvv was har.lly so cl.-ar as in that of th.-
••on.monwealth. as the Cana.lian eon.stitution contains no
c ause simdar to that of s. r, of t]w ('o,>n>H>,>,realff> Co».stif,fw„
Act, hut there c.ul.l he no icfjitimat.- .louht as to the right
of the D.miini.m L.-gi,.|ature thust.) .-stal.Iish its own naval
<lcfcnc... Doul.t was.mly p...ssil,le as to what .-xtent th.- ri-dif,

'
oul.l he carried, and how far fr..m the shores of a i>.,„n-n?on

Ihe defence could bo exeicised, without exceeding the lawful

, t



'1 s

i, t

\H

.114 rMI'KFUAL rxrTV AM) TIIK I)(»MFNn)XS

pown-H of the Parliament and the jnillioiity vistcti in it.'

(K-arlv, Ml far as tli.sr powers \v«t<' lawfully cxfrcisfd, any
Dominion ship was an lm|H-rial man of war. Iiiif wlu-n they
Wi-rc fxcicdcd she ceased to have that character.
The solution of this lej;al difliculty was necessary, and it

was provided hy an adaptation of the procednr*" laid down
in s. I TTof tlu Anni/ Ar/. By the AV/(V// Discipline (Dominion
Xavnl Forces) Act. I<t|l. it was provi<led that where in any
self->;ovirnin>i Dominion provision has heen made for tlie

iipplicatioi' to the na"al font-s raised hy the Dominiim of
the Naval Discii,li„f Act, iStifi. as amended l,y any suhse-
<pient.-nactmeiif.that Act as so amended shouM have itfeet as
if references therein to his .Majestys Navy an<l His Majesty's
ships inoiiided tlie forces and shipw raised and provided l»y

the Dominion. sul»ject in tii<- application of the .\ct to this'e
torecs and ships to such moditications and adaptations as
nii).'ht he made hy the law of tlie Dominion to adapt the Act
to the cireumstanecs of the Dominion, and in its application
to forces and ships not luovided l.y the Domini(.n to any
mo.lifications and adaptations made hy His Majesty in
Council in order to regulate the relations inter ,se of the
different forces and ships. But if the forces and shi|)s of
Dominions were |)laci>(l at the disposal of the Admiralty, the
Acts sh'uld apply to them without any modification at all.

The Act was not to take effect in any Dominion unless jjro-
vision was so made by the Dominion, and such provision
was duly made hy New Zealan<l in its Act of U)i:i. and hy
the Commonwealth in 1!H2 hy Act N(». 21, hut in a form in
both cases which is of doubtful validity, as it makes the
ap|)lication of the Act subject to the power of the (Jovernor-
General or (Jovernor in Council to modify it, which is clearly
not i)()ssible, as it is not provided for liy the Imperial .Act.

Th- Dominion of Canada, however, has not legislated on the
subject.

' The views of .1. 8. Kwart, Kl,i<j,l,„n P„i,ir.<i. i. 2():{, 204, arc vitiiitcd hy
hi,s fuiulanifiital error in staling that Canadian law follows a Canadian slii|',.

It does not do so s-. vc as regards merchant shipping matters, under 57 and
."i8 Vict. c. 60, s. 7.'Jj; ni^ii liesponnhli: Govcnimenf, ii. 1200 Kcq.
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While t|„. \vfi,x\ position is ii..\v dear, and cstal.lisl,,.,!

• nnsMtulional l.asis. tlu- .|n.-sHon <.f Mi., poli.v <.f ..aval"

.'»i;

on

• l.tcn.T IS still on,, whicli is wholly iin(l*.('i<ir<|. T]
i < 'aniula may !)«. <lisniiss,..l in a Uw wonis : .1

l)< 'million (Icclincd to coiisid,

)' attitiidt-

own to liHMMhc

on her
<r naval dctcnci. as iiicinnlx.iit

.ricsonms
: the use of Imperial ships was ie(piisition..d

f..r th.. pnrpose of prote.tiii^r (j,,. fisheries from American
<lei)rer|ations in the years after the al.rouation of the Heeipro-
nty reaty of ]H.-,4. an,l ajrain after the termination of the
hvaty of Wftshinnton. and the Imp,.rial (;overnmeiil doubt-
less felt that u e.-rtain advantage was d..rive«l from this fact
'" ''"'« 't '""••l<-'l them to iv^zulate pre<.iseiv the amount of
armed aetioii to he taken in an iiiternationai iv.n^U'r of awnt
difheulty. Xewfoi.ndand also was patrolled hy British men-
of-war to secure that the fishery rights of tli(. Fremh and tli<.
Amenean lishermc.n were not violated l,v the Newfound-
landers, nor. on fh.. oth..r hand, exeee.le.l l.v the f..reipieiN
In both the Dominion and Newfoundland ships were in time
provide.l for fishery prot(.etion purposes, hut these were not
vess(.ls of war

: similarly. Cana.la had v.ss.-ls on th(. ^-reat
lakes with a light armament. I.nt thes.. again were not to
he re(k(.n..d as naval vessels proper, and their discipline ^as
regi.Iat.'d l.y an Act regarding (ioveriMiient vessels • not l.v
a naval .lefenee Aet. though these n ssels in their pursuit of
foreign fishing vess,.ls encroaching on Canadian limits were
accorded l.y tlieCana<lian courts the privileges of hot pursuit,-
when it was (..ntended that th(. limited and territorial
• naracter (.f Canadian jurisdiction reiich-red the action of
the captains outside territorial wat..rs „llrn virr.s vis-a-vis
a foreign shij..

In the case of Australia an iiUercc.h.nial conference of
IHHI decided that the duty of maintaining the Imperial Navy
should rest on the lin|>erial Government, which ought at its
own c(.st t(. def(.nd Australia l.y sea. Th(. conference also
pressed for an increase in the strength of the .s,piadron k.-pt
on the coa,st. The Admiralty naturally did n<.t aj.preciate

' llivistd SladiUx, liMlC). c. m.
- T/if. Ship ' A'orM ' V. Thr King, 37 SAM. ;{8,-,.
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• Iwsr vii'ws. from whit li. it is tint) .»nitliy. Smith Aiislniliii

fli»M>iitci|, anil in iNHti ('i)nirni><Ni)inri| Rem AiltiiimI 'In on,

then cornniiuidinjf on tlic AnNtrahan !«talion. to ncjfotiatr

v^ith thi' (Jovtrntnrnts on thi- i|in>(H)n. 'I'hr n-siilt of thrNc

nt'){otiatioiis, which wnr liroiijjht to a ( lo-r at the Colonial

Conference of |hh7. was the anieenient of the Australian

colonies to contribute i;i2»l.n(i(» ami New Zealaiul t<i con-

triltute ii»(».tHMl toward^ the |>iovi-ion of live fast cruisers

and two torpedo boats for the | not eel ion of float inK<'<'HHnerce

in Australian waters, two vism-Is to he kept in New Zealand
waters either from these vessels or from th<- n.-rnial Imperial

s(|ua.iron which was to he continued. The airrecment was for

a period of ten years, and in J MIT it was simply renewed ; hut

in the followinj; year the Cape of <iood Hojie made without
conditions a present of t.'Jtt.iMHi a year to the Imperial Navy.
Ill l!H»2 the policy of the Imperial tiovernment was fully

e.xplaitu'd by Lord Selhoriie in tncmorandum laid before

the Colonial Conference.' Tlu- esxiicc of the memorandum
was that the Navy existed for otTcnsive purposes, not for

<iefence. and that sepaiate local defence navic.< were a mere
hiunder. fatal if the enemy adopted proper strategy and
attacked each portion in detail. .Moreover, he insisted on
the ah.solute necessity of one control. The result of the dis-

en.ssions, as modified later, was that the Australian eontri-

hution now paid by the Cotnmotnvealth was increase*! ,,,

t2(H»,(M)0and the New Zealand to l;4u,(MMi. that it was a^'reed

<o keep in .Vu.stralian waters, with power to operate in China
and Kast Indian waters, a force of one first-class eruisi-r,

three .second-class criii.sers, and five third-class cruisers,

two in commis.-<ion. and three jtartly manned as drill shijis.

and to establish braiiclies of the Hoyal Naval Reserve in »-acli

Dominicm. which were only to be called out on the advice of

the two governments concerned. One vessel and the drill

ships were to be manned by colonial seamen at special latcs

t»f pay.eonimaiided by ollicers of the |{oyal Navy aixl of the
naval reserve, and one drill ship and one other crniser wciv

> I'rirl. J'ap.. (.1. I2!>7 iiiul l.-.it" (I/.r<i .S(|l,„rnc's iiionioniiKliiin). ( f.

C. S5'.)().
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iioMiiiilly to Iff in Ntw /• alarMl watiis. l-'iiitlii r xhip?* win-
III lie "iiiiiilii i| if iiciiltd. At the "•ailir lilllr llu' ( 'a|ir

^avf l2n,iHH» ii \<ai muir aii<l Natal iM-^aii a njft <»f t.Tt.doti

u yt'ar wit hunt iniKlitiun^ nf any kin<l. NcwfoiiiMlland mwr
t.'J.oou a ytar vvitli a >inuli |(ayiiniit of tl.Muii iui littin^

n|> a sliip. for ihc !«aki- of |ia\inj^ a royal naval riMivf
of (idii nu'n.

'Ilif Mt'Xt six ytat-> witni-sscd the (Itvtiopnu iit in the
( 'onunonvvcaltli nf tlif doiif for an inilt|Miii|tiit navy of

their own, u (li-sirt- which nearly led to the icjeetion of the

ugirenient arranjied in l'.M»2. whieh. Iiowevei, finally hei aine

law in JlHCt, The Diiei tor of the naval fnrus of the ( oniinon-

w tail ii pnt for wind ,i xhenie for t he local <lefence of An>t ralia

liy niean> of i rni.-er dolroyers, tor|K'do hoat dchtroyei>, and
torpi'do lioats, and a." this s( heme seemed to lie within the

means of the < nnnonwcaltli, and as it seemed to promise

t he sut isfael .f t la union r i)n>jiir of Aust ralia , it w a> pressetl

hy Mr. Deakin on the acceptaiac of the Admiralty, which on

the other hand insisted that the k al aim of naval policy must

lie attack, that defence t.f tiis were eiioiu'ons. and that tin-

only result of the local iia\y policy would lie dissipation of

resources, in llMiT.at the ( olonial Conference' of that year,

the First Lord of the .\dmiralty asked for aid in the iiiain-

teiiance of the Navy if the Colonies saw thi'ir way tojj;ive it,

ia:' he insisted that the unity of the sea and of the Umpire

cntaiK'd the unity of naval control, ami he at kiioA lcdij;ed the

absolute ohlij^ation of the I'nited Kiiif^doiii to defend the

oversea Dominions to the licst of its ability even if they

would not hel|». Australia, thioiijih .Mr. l)eakin. pressed

the case for a local navy, ur;;inji that the disadvantages of

divided control could lie e.xaj.'jieiated. hut he made it clear

liiat, the defence beinj; local, even in war the control would

Ik' vested in the( 'ominonwcaltli ( iovei nment . Dr. Smart t , for

the Cape, jiruposed u motion lecoiiiiizinj^ simply the duty of

{giving help by a grant of money, or iiy a local navy, as the case

might be. but Sir Wilfrid Laurier objected to the recognition

lit any obligation at all. The .\dmiralty were not anxious

' I'ar!. I'aj,., Cd. XyS.i.

i
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t.. s.r tl... a^Mv,.,m.M. „f llH.2 T.ps.t ; i\ny «,.,•. .va.lv t„Hgm- ton If <|,.,si,v,l. l.n) mm.I.. i( <l.a.- lln.t'in (lm( .as,. l|.,.v
»«'uld n..snMH. full lihnly ... post tlu.ir .ships as stratc-./y

;;"1>";-'' -"l -t as pU.aM.,| Australian ..pinion. KuiUiul
^l'<•^•l«m^was(i,,m^an.linl!.u^,luMluHlu.t^v^,.,,M^.I)..aki;,
Hiul th.. Adnnralfy wenf ..n : Mr. |),.akin sum'stc.l the-ttn,g up „f a l.Hul fl.,tilla ..f .h.stn.yns a..,! silnu-rsihh.s

7*', '; '•'":7^' ^'^' '•""" Australian soanu-n. to whid.'
l.«ul,M,o acicic-,1 two cruis.is IcU l.y th. A.l.uiraltv tonun h.. naval n.ilitia, and two .misc-rs nuiintaino,! by

Iho A. nn.alty .,n whul. 400 of th. .sc-anuM. provi.h.l Uy
Austral.a w.n.1,1 serve, hut he still decline.! to han.l ovct
eomplete e,>ntrol of the flotilla in any evc.nt, though he
>H.eve,l that the eontr.,1 woul.l iu.rn.ally I.e trai>sf,.,;i I.y
the C,.,v,.nunent. The (Jovern.nc.it of X.w Zealand, hovs^
over, made an ine.ease of l;(Jo,ooo a year in its e..ntril,ution
Without eond.fons. and the Caj-e started a l.ran.h of the
royal naval s oh.nteer reserve, paying the . ost fn.n, its grant
to the Im])erial Navy. ^

The. revelati.msof f'he dangen.us situation of foreign polities
-1 the growth of the (;ern,an Navy in the spe^.tiof the

1
nnie Mnuster and First Lord on Mareh Hi, J !.(.!>. le.l to a

response Iron, the Donuruons.' New Zcdan,! offered one orHO Dxvad,.ought.s. Canada agreed to organize a Canadian
naval force, reeognizing the- neec-ssity of the naval supren.aey
o ntan.totlu.seeurityofeonnneree.thesafetyoftlu.E„,pi^
ad the peace of U.e world. Australia, now undc-r Mr. Fi hero ferec the contuiuance of the r.aval agreement to the end'o its due t_ n„ of ten yc-ars and , he creation of a naval fon'
^ ueh would .n war autoniatually fall under the In.pcMialGovernment, an.l „. peace when outside Australian Jaters

Ih. of er ,lHl no satisfy the ( ommonwcalfh generally. New(^outh Ualcs and ^•ie,or,a .>ffcred to supply Drea.ln^n.ghts

Gov c.nmen t.. p.„ver, pledge.! to ,..„,. such poii,.y. Th,.rcMdt was the o,.ening of a Naval an.l Military Confen.iu.c.,
' J'arl. I'iip., Cd. 4!)18.
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NAVAL DKFKXCE
..{,,,

»l'i<l'-.(inLon,ionfron, .lnly-s,oA...nsl lU. V.m .,,.1"•'-•' '•'••''-i". favour of Hh- nv,.io„ of Uuv. ..avalnnils
..w. n. „s,,.al,a,Mva...s, ,.nnn ( lMna wa.ns. and on., .n ,^.It In, h.s. Ka.h nn.t was (o consist of a cruiMT of th.-
/../.../.W. ty,H., thm. s..,.on,l-,.Iass <....... sn,! six .u'MrouTs w,th tluxr suhnmrinos. Tin lad!,. <,,.;.,. : .f tlu-
( Inna s.,„a.lron was to 1„. provi.l,.! 1, >;, ,,, x,.,|.,,' wl.i.l.was t<. continue, its paynu-nt of tl.H,.,, .

, ,, ,,,, ,,,. ,,. ^,,^_
raha was ,o provido a whole unit, and „,. Mnpcna' (;ov<.n,-"""<

<;;
JHOVidc tho r..st. Part of th. China s.p.a.ln.n wasnonnaly to h. in New Zealand watns. ( 'anaclalas toL^menee the construction of a hnal fleet . wUh cruisers of thenrtxtol class and destroyers.

The ComnK.nwealth 'of Australia set at once about thecarrying out of the progrannne of dcf..nce. arranging to have
<>Meofthecru,serscons,rnctedinAustraliafro

^tc^ials .-n
«'"t ami planng orders forth., other vessels. Jn l!.ll (hd,,,
;>-'al (•onfer,.nce> .lealt further with the interna,i..nal ..ues-'t"».s ansn.g out of the use of the l)on,ini.,n fleets in theirnow- form, and agr,.e,l u,..,n a simpl. set of rules. Separatesta.ons were marked out for th.- ..perafi.,ns of the fleet.

s

of
( ana.la an.l the (•.m,m..nw(.alth, in which thes.- g.,vern-"H-n ts were to control their own ships entirelv. Their shij.s

t.c flag o the J^omnnon at the jack-staff. Xoti,... slu.ul.l I.eg.ve,> t.. the A.lnuralty when any J)on,inion ship was t. I.

.

^en out of ds station, and if the destination was a foreign
port the concnrrenee of the I.npcrial (;ovcrnm,.nt „,ust heOb a„H.,. When at a foreign port the Conunan.ler ..fl
1 omnuon ship was, as regards international ma,t..rs. t., obey
theu..struct..,nsoftheln,periaI(;overnment.an.ltorep..rthis
,mK.e.l.ngs to the Adnnralty or the British Comnuul.i.!! !

lithe ' '' t
''"' -'"""''•^' ^''••"'•' "-^ '^ l^"'""-n

sh.,. the senior olhcer woul.l take command in matters ofc'Oioinony or mternational courf.sy. but shoul.I have n.,powor to control the nu.vements of the other ship, unless
.unte.1 action we,-c- agreed on, when the senior naval ofHeer

' I'lirl. I'aj,.. CVI. 574(), II.
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would (oiiiiiiaiKJ. lull not iiitcitVrf iu'«'(llcsslv in internal
mat Ills on llifotlicr sliip. 'Ilic nccfssai y ollict is wciv to he
lent to the Dominions, the eommissions ' of ofiliceis were to
run \>y their dates whin tjiven hy any of the (iovernments,
and the otliceis were to be shown in the Navy List. Tlie
Governments were to keep one anotlier informed of all

changes in rules of discipline, tiie Dominions having applied
the Imperial rules in principle to their fences.

The("onimonwealthol)tained,in pursuance of their scheme,
in I'.Ml, a leport from Admiral Sir H. Henderson- in which he
planned the devel(jj)ment of a great Commonwealth licet to
consist in l(t:{:{ of eight armoured cruisers, ten protected
cruisers, eighteen destioyers, twelve submarines, three
de})6t ships, ami one Hect repair sliij), at a cost of i;2;{,2!)(».M(Ml

and aii annual e.\j)enditure in VXili of £4.7'J4,(l(l(», and an
aflditional c; Menditme of i;4(i,(MMt,(MM» on docks. The per-
sonnel for . -..1 a Hect would bo al;',",;t ir),(l(Kt, costing
£2,22(i,()(M) a year, and six naval bases ami eleven sub-bases
would be required.

Canada had obtained by purchase from the British Govern-
ment the vessels Niuhe and Rainboiv, both of very little

fighting value, and had allowed the Siobt to be gravely
damaged by sending it to a dangerous port in onler to
gratify a local supporter of the Government, while the Unhi-
how had caused legitimate surjjrise by sailing fast enough to
catch a foreign fishing vessel which was not at anchor.
The fall of the Liberal Government found the contracts for
new vessels which had been called for unawardcd, and the
Conservative Government came to the not unnatural con-
clusion that there would be little but needless expense
involved in the continuance of the project.'* This was the
position when the speech of the First Lord of the Admiralty
in the House of Commons on July 22, 1<)12, I'xplained the

1 A coimiion form of tomiiii.ssion was agrwd on in [jriiuijjf to bo applic-
able to all the naval forces.

2 Purl. Pup., ('(1. G(«H. p. l.-j.

=" Canada lloii.s, of C„int„o),.-< /),haU«, Alarcii IH, liH2; Purl. Pup., Cd.
OO'.tl. pp. 14, 1.",.
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NAVAL DEFENf'E .-jo,

natuieof thi'daiiKcr t(, the E.n„i,e involved in ll.c mi.id and
unexiKMC.d ^n.wti, .,f tlu- (J,,,, ui Navy, and the l.uildin.. .,[

Dmuln,.UKl.ts l.y utIuT (.owrs, including Ansf.ia-Hun.^u vand Jtaly. 'J'l.c .,ui-stion ..f naval defence naturally furniell
part ..t the matters .liseussed with the Prime Minister .,f

( anaua ..n his visit tu England in li.l2, and on Deeend.er r,

M»!2. Mr. Borden laid ,m the tal.le of the House of Commoi.s
of Canada a memorandum » on naval recjuiremenls for Im-
perial defenee prepared by tlie Admiraltv at the recaiest „f
Mr. Borden. Jn this doeument stress was laid on the fact
that the Admiralty did not wish to put anv pressure on
anadian public opinion or seek to influence the JJominion

larhament in a decision which solelv belonged to Canada
and that the Imperial ({overnment were piepared from their
<.w-n resources to su,,ply whatever was neetled for Imperial
defence. It was pointed out that aid now given was n.)t
a mere (piestion of shij)s and monev, but a testimonv to the
muted strength of the Empire, and the resolve of the'oversea
Domnnons to maintain its integritv. The answer to the
•luestion of Mr. Borden as to the most effective means of
lielp was that it should take the form of the provision of
a certain number of the largest and sTongest ships of war
which science could build or mom ly.

I,, view of this
advice Mr. Borden asked the Par; to vote a sum of
thirty-five million dollars for the

, urpose of constiuctincr
three battleships or battle cruisers of the first strengtli to be
placed at the disposal of the Admiralty, but to be re-trans-
ferred to Canada if Canada should decide to set up its own
Navy. He pointed out that Canada had made no direct eon^
tnbution to naval defence hitherto, and that the naval expen-
diture of the I'nited Kingdom from ISTO to iXDOon Canada
was from twenty-five to thirty millions, and the military
vxiiendituie from l«r,3 to I'JU:} about twentv-thiee millions

'i'he juoposal was bitterly resisted by the Liberal Oppo-
Mtion in the Commons. Nir Wilfrid Laurier urged that the
proper policy retiuired at least the verdict of the electorate
while Mr. Borden referred to his own action in Febiuaiv

' I'lirl. I'uji., Vd. (joi.'i ; cf. (Vl. 008il.
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l'.tM» ill iiioviiii; a (lirccl cdiU lilmtioii (>f a sum ((iiial to tin-

cost ot two lialt Icsliips as slio\\iii<_f lii> \ i.ws. 'I'lic situation

was iiigciit. and a local Navy would lie a matter of lonj^

delay. The ships now fiiven could he recalh'd when Canada
desired a local ford', siihjcit to reasonahlc notice. The
ameiidnient in favour of reference to the peonle was di'feated

hy 122 to .si'venly live votes, and that of Sir Wilfrid Laiirier

in favour of the .reation of two ('anadi:in s(juadrons hy the

same li^iir' s. and the secoiul reading of the [Jill was ulti-

mately passed liy I 14 to ei<.dit\ four votes, there heinj^ votiiij^

a<,'ainst the (Joveriinient hy some Krench-Canadian menihers.

The further profzress of the measure was .systematically

(i')strucled. and it was only hy dint of l)assill^' a closure rule

that the third . -iding could he passed. The Senate, how-
ever, in the e.xeicise of its discretion, declined to pas> the

measure hv a jiarly vote of fifty-one to twenty-seven votes,

on the ^i.nind that it should he referred to the people. The
ile( ision was hy no means altogether ex|)eeted, as the patrio-

tism of Sir (ieorge Ross, the leader of the Senate, was relieil

upon to overcome his ohjections, on party grounds, to the

measure. It was rumou'- ', however, that the failure to

leject the l>ill would hring ahoiit tin- resignation of Sir

Wilfrid haurier, and the patriotic memhers of the Senate felt

that thev could not desert the leader of the party in his day
of defeat. Hut the episode was deejily to he regietted :

Sir (Jeorge Ross was hapjiy enough not to live to .see the (la\

when the failure of Canada might well he thought to have
encouraged the attacks of (iermaiiy : and the Senate of the

Dominion completed its course of hliiul partisanshij) hy its

rejection of a measure which it had not the slightest right to

refuse, and which had it heeii the House of Lords in the

I'liited Kingdom it could not have touched. The irony of

a constitution which put such power into the hands of a hody
of partisan nominees, most of alxsolutely no distinction of

character or intellect, can hardly he excelled.'

In the meantime the Imperial Governnient, profiting fVoni

the Imperial spirit of Sir Robert Borden and from his maiii

1 Sir (
'a mill ill II AiihikiI liivicir, 1<J12, ji]). 48 seq. , ",)i;j, jij). 148 ^cj.
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f.-st ,c'a.lin..ss f„ ,|,.,Mrt f, ,i,.. partnuhu is,n '

.,f hi.

mtuv.. (M l)..,...,MlH.r H, |..„2.--,|„. Svn.Uuy „f S,al.
<" the (oh.nu-s a.l.ln.>s,.,| a ,li>,,at.h (n (I,,. i;,.v..,n„rx-.™lot Australia, an.l , Ik. l'„io„ of S„uth Africa, ami
to tl.M..,vm.„rs of NVw Zcalan,! an.! Nc.wfo.m.llan.i on th,.
M.l.j.'c-t of tlu- n.,,r,.s,-ntafion of thr Doniinious ,.„ fj,.. Co,,,-
•H.tt..,- of |,,,pmall)..f..M<v. Tins .|is,.a,..|. ,.oMununi..atnl
- trxt ,.t ,v.ol,moMs wl.i..h l.a.i 1.,.,.,. a.lo,,,<.,| on .Mav .-io

'''•''t''"Hr.inj;,,ftlu.(^MnM,itt,.,.of|,n,.mali)..f,.,H..:a,Hl
"'''•'' -;-t<> /'-'»•-« that on., or n.or.. r.pn.>,-Mta,iv..s
ai'l-M.tccI i.y the. n-spcTtiv.. (;ov<.r,un,.nts of the J)o,„i,uons
|l...i.l.l .0 ,ny,t,.,l to att..„.| nn-vUn^. of th. Conunitt... of
-|H'''al Mnur, uiu.„ ,pK.stions of „aval a.ul „,ilitarv

"''".'•^" '^"''••""^' '•'' "versea l)o„,i„ioMs u.-r. n.uh.r comm-
'"•'•';•;"•• '""I that th,. proposal that a IWV.h,. ( 'oinnutti...
-l.oul.l In. c.s.aI,lislH.,l in ..ach DoM.inion wa> a...,.p„.,l i„
l'"-M>Ic>. It was stafd that th. Camuliaa ( iov.n.nu.r.t
liavmg chan-c.l in th,- Ant.unn of I'm. it was nccssuv to
imt the proposals before Mr. Jiorden an.l his eollea-n.es wl„.n
liny vis.ted London in 1!H2, and that Mr. JJor.ien ha.l pro-
M.ionally aeeepted the resolutions an.l had stated that heSUV no ditheulty in a niini-.ter of the I .on.inion (iovernnu-nt
^l-.uhng some months of ev(.ry year in Lon.h.n. in order to
.ur.v out the int,.ntion. Mr. Borden had also e.xpressed the'l-Mv that the ( anadian and other J)on.inions n.inisters who

-m^d.t l,e n, London as mend.ers of t he ( onunit tee of In.perial
n.tenee should reeeive in eonti.lenee knouied-.,. of thel-uy and proeee.lin.s of t he Imperial ( ;over,HMe„t in forei.M.
='"•1 other affairs. It had I.een pointc-d ,>ut to Mr. Jiordea
"-1 the Committee of hnperial Defenee was a pur,.|v
a'lvisory body and could not heeome a body deehlin^^ on
l""cy,wh.ehmust remain the sole prero^^ativeortheCabinet
Md.ject to the supjH.rt of the House of Con.mons. l}ut ai.v
)'".nnuon« minister resident in the Lnite.l Kingdom woulil

' N.I1 tinnly nuuntaino.l l.y Si,- W. Laurur ; s.. I!,„n„/ T.I.I, mr,
I'll. 4. .11 s«'(|.

''

- J'lirl. I'm,., CI. (!,-,(;, ,.
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at all times havt- Irtc ami full aict-ss to tlu- I'riiiu- Minister
and the Scdctancs of State for i-'oicinrn joid Colonial All'airs

for information on all ijuestions of Imperial policy. Kroin
.Mr. HordenV >pee(li in introdmiri"; the ( anadian Naval IJill,

it appeared that lie accepted the propo.sals. and the same offer

was open to all the other self-governinji Dominions if they
wished to a(io|)t it, hut it conid he varied in the ease of each
or any Dominion to suit their wishes oi' the s|>eeial cirenin-
stances of their ease.

The |)()sition of the Imperial (Jovernmeiit was fnither
explained hy .Mr. L. Hareourt. the Seerelury of State for the
< olonit's. in a speech which he delivered in his constituency
on Octoiier iM.' in this speech he jiointed out that there was
on the |>art of the Canadian (iovernment and peo])k' a natural
and laudahle desire for a L'reater measuie of consultation
and co-operation with the imperial (uiveinment in the future
th Ml they lia<l had in the j.ast. This was not intended to,

and need not. open up tho.se dilHcult problem.s of Imperial
J'Vderation. which, seeming to entail questions of taxation
and lepresentation, had made that i)olicv for many rears a
dead issue. Speaking for liimself he .saw no obstacle, and
certainlv no objection, to the Covernments of all the Do-
minions being given at once a larger share in the executive
din-etion of matters of defence, and in personal consultation
and co-oiieration with those individuU Hritish ministers
whose duty it was to frame policy in the United Kingdom.
He would welcome a more continuous representation of the
ndnisters of the self-governing Dominions, if they so wished,
upon the Committee of Imperial Defence, and the Imperial
(Jovernment would be glad if a member or members of those
Cabinets could be annually in London. The door of fellow-
shij) and friendship was always o])en and no formalities of an
imperial Conference were reijuired for the continuity of

Imi)erial confidence.

' In a .sjH'wh on Jliinli !,), I'.UO, l^ord t'ri'we Kiiiiilarly urged that tln'

Dominions sliouid take a greater part and interest in Hriti.-li diplonialir

atlair.s and jirohlenis, and urged eo-u|ieration and cotniiKm a<ti()n in tlie-i-

matters: ('(UKidiun Aiiniiat Rtvitiv, 1!>1(», [t. 81).

it



I" n>ply fo Hu. .lispat.h from ,he Smnarv of S,a... ,lu.(.ovc-nnm.nt nj tlH> (..„„„,„>«.,, It h on I),.,,.,;,!,,., ,., ,, .,

-1. u. .an,.a.y..,. |.VI,,„a,v M' l:, in Australia. W Z.a
Ian.lS..,tI.Af..K.ao,.Van..o„v,.,.. Jn answer it was p.,i^, |.-tl.vMr Ma,oo„..t,l.atitwonldnotI..possil,Ie o
a g.-n,..al ronfemu.,. a, tlu- pi... s„,,ost;.,| on tl.o
-m..,l. TlH.otl.n.J)onnnion(;ovn.nnu.nt-..nMno,a„

ia
'
oMforen,.. .n s„d> sho,, noti..., an.l it was ,|„ul.,fn^vlH luT th..y wonhl wish a ^.n.-ral ( •onfuvnc... Tlu- M .

;-f. >.- enco of Now Zoalan.l was on his wav to tlu
'

,

K.",do„,, an<. in May th. .Minist.,. of ...f..,..., ,/s ,A ..a..sdn,.fo,...ons,.ltation. It was th..,.,-fo,v s„,,.st..,
that aft.., tlu. ^.c-noral ..l,H,ion cln. in Mav tho |).f.„,,.
-MMns,,.,. of h. Connnonwoalth shonl.i vis!,- Kn«lan.l \
Ins proposal no n.ply was thn. n.a.l... Tho viows of tl o""•'"•"?

':' ^'- ^''i-- - '•>nv,,v<..| i„ a „„•„„,; 'j

•'-"•a-y .-JH. lOi;!, wm. that th. .xis.in. marhinor f ..•.-nltat.on and s„,,ostion. in tho shapo^, ,Uo Z:i
'•• ^'"-; ';"""'tt- and tho Ovorsoas Dofonoo (on,nitt oImd worked so smoothly that they douhto.l if it wore dc^ir-'al. o to ,nan,nnate any new departure whieh mi«ht in the-.1 prove less satisfactory in praotiee. In partindar^l

"
-'""'•ted whether the idea of a nunister of thoVnion resi i

.'

;•'
--Ion for the purpose of eonstantly represontin.; '

....Government on the Hnperial Defenec Connnitte; w.:P.actiea.k. As Jong as the eontrol of foreign ,)„liev-»a.ned as under present conditions it nu.st mveia V-nam. solely with the Fn^perial Govenunent. and the hn-|KT>al (.overnment continued, as agreed at the last Jnn.erial
<'..fcMence to consult the JMnnnions on all ..uestio"

f'-..g., pohcy whieh affected them individuallv. the- ,1
.ot tlunk ,t necessary U. have a minister in constant atten

'''".CO at the fmporial Def.Mu.o Connnttee. ft was a
l«''^

;^-..
to the rnion (;overnn,ent cither lo seek ad ic^,

H. ,u,>enal nefenccM'onnnittce in w^
'"".i..t cases to ask for personal consultation between tha,'-nunutee unci the representative of the l-nion (.'overmnent.

'in;
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111 llic later ciix'. iiiHloulitcdiy the intui' coiivciiiciit coiiisc.

at any latc as fai' as the I'liion was (•(iiictincd, would
')!' that citiici' the I'limc Miiiistci. or iiiiiiislci or ministers

whose depart ineiits were more especially eoiiceined, should

\ isit London foi' the purpose of such eoiisiiitat ion. The
(ioveiiiment of Newfoundland saw no ilitlieiilty in ministers

when in London placing' themselves in touch with the

Imperial Di'fence Committee. The Oovernmeiit of New-

Zealand stated that they did not ( oiisider it advisable at the

time for a permanent appointment to l>e made to represent

the Dominion in London. Imt preferred that when accredited

ministers of the (iovernmcnt of the Dominion were in Knj;-

laiid they should he in\ ited to attend the deliherat ions of the

( ommittee of Imperial Defence, as had lieen the privilejie

of the Dominion minister of defence duriiij: his recent visit

to the I'nited Kin^'dom.

The visit of Colonel .Mien on liehalf of the Dominion had

arisen out of the eomparatixc failure of t he imperial ( Jovein

-

ment to carry out its share of the aL'reement of P.mm.i.' hi

1!>I2 the (Jovernmeiit of Mr. Mackenzie agreed to permit

the reteiiti'ii of the Xcir ZdiUtml, eoiistrueted at the cost of

the Dominion, in Kuropean waters, on the strength of repre-

sentations hy tlu- imperial Covernniei't that it was icipiired

there. 'I'his action was fully concurred in hy the Conserva-

tive adininisliation which succeeded Mr. .Maeken/ie's

(iovernment. hut Colonel Allen was .sent to Kngland to

consider whether som" steps could not he taken to make
elVective the remainder of the agreement. He found that

the Impend (Government were faced with siiili a change of

naval conditions that the two cruisers of the Bristol class

which they had intended to send to New Zealand waters

could not he spared, being reiiuired for the China Station.

and the Minister of IMeiice accordingly suggested that New
Zealand should begin training her own personnel on a sea-

going ship to be lent by the .Admiralty, with the necessary

crew and ollicers. that in aildition two light cruisers Ik

placed in the waters of New Zealand by the Admiralty, and

' P'lrl. hip., (d. (iSO;!. !>. 11.
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I liat t he |)..miiii(.ii sli,)iil<l |Miirhas.' ., cniixT .,f 1 !„• .1/, lh.„nn,
t.y,M- as l.ciMK -IK-ciiiily M.ifc.l fnr f|„' (l.-fmcc ..f .,„.inuT<c
riic New Zealand (invmmicnt

, li.nn.vcr. .Ici.lcl that men-
ll.an thi s|„„.l.| he .|.„i,.. an.l lluTcf...c (l.-l.TiniMcl t,. mmmic
a cniisci ,,f )|„. liiisl.d (•la^>. I miih joiis, .•ostinu t;4(M»,(i(i(i.

an.l t.. taUf over fr..m tii.' Admiralty llic I'hihn,,!, J-.-.Tri
ions, as a Irainini: ship. Hccfnits cnil.l casilv I... ..htaincl
from Ix.th the Knn.pcan an.l nativr |...,.nlati..n. an.l a .aiccr
u.nl.l 1... „,„.„ fnr t||,.,„ i„ ,i„. ^|,j,„ ,,f ,,„. ,,,,^.,,1 ^^.^^^^. _,^^

"'II as in any Xru Zralan.! ships. ()m,.,.,s wonl.l l„. s„p-
I'Ik'.I i.y cadets, „f wlw.m lu„ woul.l pass thr..n;:h Oshoine
<u Dartni.M.th every year, an.l eiirht thr..n-h the Hoyal
\nstralian Xaval C.lleKe, tounde.l l,y the ( ..Minmnw.-alt

h

(...vernmeni f..r the traininj.' „f naval ..flieeis. and r.'.o.r-
m/..l I.y the .\dn.iralty. The administration ..f anv X.-w
Z.'al.M.I ships shnnl.l he entirely nn.ler tli.' I)..min'i..n in

I" .!<<•. I>ut w.inld pas> ill warantoinaticallv t.. the A.lmiralty
an.l woul.l he tran>fera!.le to the A.lmiralty if risk of war
uere apparent. The (;.>vernment r.r<.j;ni/.ed the essential
ii.'(vssity of unity of .•ontn.l .)f the Heet in .var ..r in antiei-
l-ati-.n of war. and the neeessity of similaritv <.f discipline
an.l they were prepared to face the necessary c„>i in view of
I he neeessity ,,f keepiiifr naval supremacv in the I'acilie
I'll'' coml.ine.l action of the I iiited Kinj^dom an.l the
Dominions woul.l result in securing' the position de.sired.
The pn.posals of the (Jovernmenl were accepted by

I'arliament. though only I.y a maj..ii , as the Oppositi.m
ini.lerSir.l. War.l w..ul.l have preferred the retention of the
"I'Icr policy with its more defiiu^.l p<vuniaiy lial.ility. The
A.t. No. 4.-, (,f l'.»|;{.' makes pn.vision for the raisin-r l,y
voluntary enlistment ..f a f..rce and for its di.sei,,|i„e apply-
in- the Naval l)l.sri,>li„e Ads, the Kin^r's Hejiulations an.l
Adnuralty Iti.structions to the force sul)ject to the Act. and
•"any modification and adaptations ])rescril>ed l>v rcnila-
""iis under the Act, to the fo.ves raise.I l,y Xew'Zeaknd.
Asiiithecasoof theConimonweahh Act <.f lOli'. the makin.r
«jf the application of the Imperial Act of I'.Ul .subject to

1 I'arl. I'dp., ((!. 7007, pii. 7U seq.
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nxxlilicaf inn iniisf Ix- deemed as a niiHtake, and In roiider it

iKit free from flonht wlietlier, in point ot law. the Act has

»'Ver lieen applied to the forees at all. It is. however,
expressly provided that on the deelaration of war l)etween

(Jreaf l»ritain an I any other eountry or eountries, or on the

oiithn-ak of hostilities, the ships and forces shall pa>s imme
dialely under the dispo.sition of the (Jovernnient of Creat

Britain, and the oHi<'ers and men shall lie sid>je(t to all the

re;.'iilaf ions atTectinjr the Kinji;s Navy, for the period of the

war. while even withotit actual war the (Jovernor. if he

thinks it expedient to do so in the interest of (ireat Hritain,

or is re(|uested hy the (Jovernnient of (ireat Hritain to do so,

or when war is imminent, can hy proclamation transfer the

ships and men to the British Covernmenf for such titneas he

Ih' ' i fit. Needless to say. this |)ower is one not ^'iveii

personally to the (Jovernor, for it is to be ex»-rcised hy pio-

elamation. which implies mini.*tcrial responsihility.

In the meantime, the (it.vernment of the Commonwealth
hadsutTered defeat at the "eneral election and a . ew .Ministry,

that of Mr. Cook, had ta i its place. On .August Hi the

( Jovernnient telesiraitlied (!iat they were consideriim the

Naval Defence situation, especially the arraiifrement arrived

at by the lm])erial Conference in l!»(>!f, by which three Fleet

units were to be formed to make an Eastern Fleet for the

Fhni'irc. The Australian Fleet unit as a^iieed to was nearly

ready, but it did not appear thai the China and Fast Indies

units were in course of being provided. 'J'he (Jovernnient

inquired the intentions of His Majesty's (Jovernnient in this

respect : if any new circumstances had ari.sen to render
a change of plan desirable, the (Joverinnent would be glad
to be informed of them, and, if thought neces.sary, would
arrange to be rejiresented at a Conference, should His
Maj vsty's (Jovcrnment consider such a course necessary.

In rejily. the Commonwealth Clovernment were informed of

the views of the Admiralty as to the pos.sibility of adhering
to the projiosals of 1»(>», and it was added that if. after con-

sideration of the statement of the Admiralty, the (jJovernment

considered it flesirable to confer, as the Governments of
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Mtli.T Dnn.ii.ioiis Iwul ,lono. wit), Hj. .Maj.-st. s ( Jov.TiimnK,
Mi- Majr.tyy (;,,v.Tnmfiit ui itl<i hi- yliul to wH*-...,,,. „, „„v
'•^'•'••onvrMMnf lolh.n. ifxf yrar, a visit ..f n.pn..rMiafiv.'s
f (Ik- CniMmonwralfh (i„v.Timi.-iif. 'I',, f|,i. remark no
i.|.lv w,.s r»-<nv..,l, l.nl „. i( a|.,M.ar...l Iro.n a .,,».sfi„„ and
ansM.-r m, »!„• (ninni..iw.all|, I'ailiarncnl of 0.f,,l.,.r |()

thai ll..( nrnMiunw.aiih ( Juv.niincl.t lliuinr|,f ,1,,,, .sn.l, ati
invitatKin tnd,,. lm|.,.iiai(;nv.Tiiiii.iit tu c.i.vcn.. a ( rmfer-
'••"•'' '""' '•": !' 111.' S.-.n-iaiy nf Sialr ,..,inf...i nnf in
a .i.>|mlH, of \.,s..nil...r 21. that sn, I, an invitation |,a.| not
!<•'• nT,,v...|. as it was not .ontainr.l in tl,,. irlryran. from
tin (lovrrnmrnt of Au^-nM 111. In a trl.'uram of l-Vhruary
I'.'ll, It was ••xj.lain.d that thr fh-^-ram of An^Mist l(i had
iMcn nit..n.l.,| to !„. such an invitati m. The Imprrial
<;ov..nnncnt th.n olV.n.l to n.rivo r.-iMOsrntativ.s „f .\„..
I. aha for (.onf,r..n.r forthwith, an.l pn-pos,.,! f„ uuUulv
.\. « /.alan.l mi its srupc. l,„t 1 1„. proposal f,.|| thnHigh ns
fh<' <''.nnii.,.nv..alth tJovminunt .o„I,i „„f send a rci.ro.sen-
lativc. th(> session lieinj; alioiit to open.
The c'orresp,„„|,.nee i> ,,f ...nie impo-taneo. as it j^Iiows f hat

'l.eatta.'ksma.h.on the ImpeiiaKJovernnM.nf for fniliire to
MiminoM a < •onfeienee were not justified. The truth was
"" <l"«.l.t. that the C.Mnmo-iw.alth (Jovernm.-nt with a
.Majority of the Speaker in the Lower House and a minority
ot tw-nty-nni. l,e I'pper. was n<,t in a positi.m to spar"e
a minister, and was therefore more anxious to plaeate its
"l'|'""<-i'ts l,y throwing the .miis on the Tniteil Kinjr.lom
I' I otherwise impossihie to e.xplain why the (;overnment
li'v.r. from August It; fo Kehrnary L. ivminde.! the Imi.erial
•"vernment of their request, and whv. after the reeeipt of
'li'' dispateh of Novend.er 21 at the eii.l of DeeemI.er it
took some six weeks to .s,>nd a reply of a few wor.ls stating,'
.1 faet. Tlie or.<.urreiue of more ^-rave events has douhtie.s.s
Hh.ced the memory of this .-pisode, l.ut it is worthy of record
a- a stnkinu example of the use of unfair tacti.s ajrainst the
l"ii'"nal (Jovernment, as a device of a party in a ditHcult
Htiiation to avoid admitting its own defects,

•iti^t at the moment when the proposal of a Conference

r

ifV'

ft, if

mm



rJl

:»:»o IMI'KIMAI. I NIIV AND llll': DOMINIONS

III

iK'tvvfcii lilt' riiilcij Kiiit.'iiom. New ZciiI.ukI, mikI flic

( uiiiiiioiisNt'ikltli \\a> l>i'«'iikiii)j iJiivMi (III till' iiiiiliility of t lie

( nniiiHiiiMt'altli lo >t'ii(l II i»'|ii('scntiili\<'. a new iiikI vn

y

itn|Mirtaiit iMinioiinci iiiiiit on llic ii'latii)ii> nf tlu' DoiiiiiiiuiiH

aiii| tJM' ^' itlit-r Coiiiiliy ill iii.ittt'is tif naval |iiili( y ^a-*

iiiaflf liy llll' l'"ii'.*t Lunl ot tlic Ailiiiiialty in llu' limine of

I 'i>iiiiiiiiii> on Marrli IT, I'.)I4.' Mr. ( 'liiircliill r\|ilainril that

till" vit'Hs nf tlu- Ailiiiiialty a- to the iit'i'd for (aiiaiia, in

(oimiioii with other Doininioiis of I he ( rowii. taking clfictivc

part in the (Icfciiii' of the Kin|iin'. had lu-ni cxiioniiilcd in

the iiu'iiioiaiidiiiii of Aii;.'ii^t I'.)I2. and t he case thcrcM't out

had ht'iii Ntrcnulhi'iHil liy the la|i>(' of tiint'. and con-titiitcd

an aliMiliitc jii>tili('atioii for |iroiii|)l (anadiaii action. In

.liilx I'.tl2. after coii>.idcriiijj; the inoldcni of Naval Dcfciuc

ill the Mcditciiaiiean. it liad hecn decided that a Hriti^li

battle M|iiadion should he inaiiitaiiied there, with a view

to iMolectiiij: the iin|iortant and lon;i e>tal»li>licd iJriti.sh

interests in the Mcdiieiranean without imiiriiiijj any e\ce|i

tiona! oliliuatioiis in an\ direction. It had liecii decided,

t herefore, to jiiacc there at the end of lUloa hatt le s(|iiadion

liased on Malta of eijiiil i»at t leshi|is. iiicliidiii(,' si.\ of the

Lonl Stlsiiii type. Kor this pin pose it was necessary that

the three Canadian ships slioiild have lueii laid <lown in

.liiiie lill.'Jand in the place of that it had heeii iicccssarv to

accelerate three ships of the Urilish |iroi;raiiiiiie. liy l)e;iiiininL;

flieni eight or nine nionths earlier than was oriiriiiall\' pio-

|io>ed. liy this acceleration, involving a vote of L4:!7.iMi(i,

it would he jiossihle to kee)/ the proposed Mpiadroii in the

.Mediterranean from the latter part of l',M."» to the niiddU'

of liMti. The Canadian (iovernment could not rcn- w the

Naval Aid Hill, and so no new ships could he hegiin in I'.tU.

It was therefore neces.sary to repeat on a smaller scale tin

course followed in the |»rcvioiis year, and to aceelciate the

work on two ships of the I".>14 iirogramme. so .is to have them

ready in the third ipiarter of I'.Mti : it was not necessary to

increase the rate to three, as in l!tl:{ the iirogramine gave an

excess of one .ship, available for the whole world programtiic

Foi't'slmdowt'd in |)arl in liis siiiiihir ^tatollH'nt of July 17, l'.)l;j.
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Olivier. nn<l flmt jiiiiti wonl.l !..• i. |..jit( .1 in l!t|:., >.. tli.il iii

Ihiit yt-ar, if CiiinKla Mill .lil.iyr.l. ili,. |)..v,iinii in ilir M. .Iitrr

niricaii <'(>iil<i l.t- inaititaincl l.y t lu- a( .d, laliun .,f l,nt one
lii|i 'I'licic urrc. li.pv\(Vi r, ).'n«.i| pi(i-|,c.lH iliiit thcCaim-

'iian tlciidldtk ini'.'lil In- iilicvf.l liy nii.- party m tlir othrr,
'r l"M of jill l.y joint a< linn. 'Ilic w.i.iih ,",n.l int. rot nf
< ana. la r. ii<I.t..,| it li^.j.t il,;,, ,|„. sli..ul.| iiiak.' ...in.' pr..-

viM..ti for li.r ..\vn na\al .l.'fcnc- n- inii. h ii> «.„i|.| |„.

n'.(ini<-.l if >}„ wciv aiin.N.'.l to tj,.- riiit.il S|iilf> ..i- vv,r,.

ill. I.'p«-ii<|,-iil, (.11.1 h.'.iid n.>l u.iM'l. I that ( ana.liansof cvfiv
I'aiix I. It it I,. iMMth ihf .iinnily ..t llif |)..iiuni.>M t.. iLp.-iiil

• iilii.'ly on III. (\(iii.,ii> of III,. IJiiti^l, laxpay.T, inari\ of
wli.au \Vfi«. niiii'li p.M.icf than I h.' av.'ia;;.- <'anailian.

'" ''"• I'aiilii- th.' naval p..u.r of tl,.- Kmpiiv mcuiv.I
AiiMiaiia an.

I N.u Z.Mlan.i fi.,ni all .lanp'i fioni anv
l';iir..p<-an po^cr, an. I aU.. at pi<Miit tn.ni Japan. Wliilf
til.' .lai.aiH-.s.' allian.i' laM.il, Japan \Na> >afc fn.ni .itta. k l.v

Ma l.y til. oHMt llc.tsof Kurop.'.an.l in id olli.r \\ay coiiM
It protect it.-M'lf ill the years iiiinicliatclv t...oin.' from the
.laiii.'crs of Kiin.pcan inl.if.iviuc. .\|oi,...vcr tli. ivas..iis

"hi.h iiia.lc Japan .-.ml rait ami ivn.u the alliaii.c \\..iil.|

;^i..\vsti..ni,'i'r\vitli liiiic.an.l I lie;..|,.\Mli of Kiin.p.aii int.ac.si.s

ill Cliiiia. and tlic <ltvi'|..pincnt ..f Kiiiop.an iiavic.von a >calc
Mliiili Japan c-oiil.l n..! atToi.l to imital.', Th.' allianco
"'jiinf.! KiiL'lan.l to inaintaiii in tlic ('Iniia sea a fom-
>iip«'ii..r to any ..tlicr Kiiropcan poucr. and tIni.N pr..vidi>.l
luainst any daiijicr to Japan from a L'ladiial inorea.M- of
Kiiiiipcaii s.piadron.s in the far oast. As iv,iiard,< the naval
..jri.'iiu.nt of ]!•(»!» with Aii.-.tialia and N.'w Zcalan.l. t he
'nlral priiiciplf uas that flis .Majolys (lov.rnincnt should

inaiiitaiii in the I'a. ilic and Indian O.cans .ioiil.le the force
"t the Australian tlotilla More than that was bciiij; .l.)iu-.

I"it ii'.t in till- sani.' form as ha. I Itivn projiosi-d. The pro-
i'liM-.l l.attk- ciiiis.rs were hciii!: kept at home, where alone
iIh\v W(.iild ,11. •••i their e.pials. and on the China an. I Indian
~!a!ioiislia.l l.icn pla.e.l tw.. halt leships and ol her arin.nired
'misers which u.ie .piite Mitlicient tor the work they had to
<lo, and which were not merely an cpiivalent hut an improve-
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mcnt upon the iiioio duplication of the Australian Fleet unit.

The alliance with .la])an had been renewed with the conein-

rence of the oversea Dominions \nitil i!)2l, and it was not

expected that after that date .la|)an would have less need of

a powerf\il friend at the other side of the world, which wouhl

continue to V)c the forcnu)st naval ))ower. Apart from the

good sense and moderation of the .lajjanese (iovernment,

and from the mutual lieneHts rendered, there was a strong

( ontinuing bond of interest on hoth sides which was a true

and etfective protection for the safety of Australia and New

Zealand. If the British Fleet were defeat cd in the North

Sea, there were no forces to i)revent territorial ex])ansion of

a European power in the Pa<itic, and similarly against Japan

there were no means by which for the next ten or twelve

yeans Australia and New Zealand could expect to preserve

themselves single-handed, and their only course would be to

seek the protection of the Tnited States.^ From this p<unt

of view the profound wisdom of the naval i)olicy of New-

Zealand could be ai)preciated in giving the Nov Zealand

to strengthen the British Navy at a decisive point. The

Dominion of New Zealand had thus provided in the most

effective way alike for her own anil for the common security.

The situation of the Pacific would be absolutely regvdated by

the decision in Em-opean waters : two or three Australian or

New Zealand Dreadnoughts, if brought into line in the

decisive theatre, might turn the scale and make victory not

merely certain but eom])letc. but the same vessels in Aus-

tralian waters wotild be useless the day after the defeat of the

British Navy in home waters, and their existence would only

serve to prolong the agony without altering the cour.'<e of

events. Their effectiveness would have been destroyed by

events which had taken ])lace on the o.her side of the globe,

just as surely as if they had been sunk in the battle. The

Admiralty were bound to upliold the broad i)rincii)lcs of

unity in comman<l, but their respotisibilities ceasc«l wlicn the

' In 191') in New Zealand focling against the failiiio of the Tnitcd States

t.i (irt)tcht against the violation of Helginni ran stronj; : fioiiii'l T'lhh

.

l<)l,->, 1). 492.
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m

fact.s had been put hcfoiv the Dominions, it was recognized
tliat time wonld l)e reciuiied liet'oie the iiriiui|)les of naval
strategy were apjjhed to their full extent in the Dominions.
TJie Dominions w ished to have sliips nnder tiieir own eontrol.
which they eoiihl see and touch, and these feeUngs were facts
wliich would govern events. There were at present insuper-
al)le diHiciilties in enlisting the active co-operation of the
Dominions in naval defence hy means c/ ships which they
rarely saw, and which were absorbed in the great fleets of
Hiitain at the other end of the world. The Admiralty had
therefore co-o])erated U) the best of their ability in the de-
velopment of the Australian Fleet unit : they regarded the
effort which the Commonwealth were making as heroic, and
wouhl leave nothing undone to make it a complete success.
A sound agreement had been made between the Admiralty
and the ("onnnonwealth, relating to the use of the Common-
wealth Fleet in war: the importance of creating a naval
sentiment in the Dominions, and of creating a reserve of
personnel and local naval establishments was realized, and
the tlesign of an Imperial scpiadron had been conceived,
with the object of combining sound miUtary principles with
local aspirations. There should be developed s(;veially in
( anadian, Australian and Sout h African waters a naval estab-
lishment with docks, defences and re])airing plant, which
would enable the Imperial stpiadron to operate in its theatre
for a prolonged jjcriod. in the sec-ond place, local defence
flotillas should be developed, both destroyers and submarines,
to defend the bases and establishments, and co-oi)erating
"ith the imperial squadron. In the third place, the Do-
minion should maintain local light cruisers to co-oi)erate
with the fleet on its arrival, and also to jjrotect commerce in
tlicir own waters. In this way a true distinction would
be made between the services which were essentially local
.111(1 those necessarily of getieral Imperial character! The
Dominions would be afforded the irdividual local develop-
ment which was necessary to arouse and maintain keen naval
interest and to procure the sacrifices necessary for the main-
tenance and development of that naval power, while by



<h

334 IMI'ERIAL TXTTY AND THE DOMINIONS

1
1

'

!

si'iidiiij^ any c>a[»itiil shi|)s to flic lm|t(iial s(|iia(lr(iM tlicy

uoiiWI create a really stronji. ctlectivc naval force, not one

urtwo sliips isolated on |)articnlai stations, wliieli could move
rapidly and freely altont the world, l)iinp;ing aid in sufficient

strenjith wherever aid might be needed in time of war.

The answer of the Commonwealth (Jovernment to Mr.

Churchiirs speech was made in the form of a memorandum
circulated by the Minister of Defence of April 115, HU4.

The effect of the document was that alliances were uncertain,

and preparations should be made in good time. The attitude

of tlie Admiralty had changed since l!)()i», when they were

encouraged to found a fleet unit, charged })rimarily with

the i)r()tection of British interests in the Pacific, and with

reHeving the Royal Navy of part of its burden of resj)onsi-

bility. That asj)ect had reconciled many supporters of the

contribution policy to sup])oit the unit scheme, and the new

])roposals destroyed the ideal of a j(ant Imperial Fleet

working for common ends and discharging a common Im-

perial re.sponsibility. Australian o|)inion would neither find

the men nor money for the dispatch of Australian battle

cruisers to European waters. Rut ev'n if the ultimate

success of such a battle squadron as was suggested was

admitted, it was clear that the Australian forces, as they

were, were no nioie than adequate to provide exi)erience for

the creation of that organization, without which, in time of

war, a fleet would be worse than useless. It was open to

question whether it was wise in the interests of the Empire

to rely on the ability of the Admiralty to send to a sphere of

danger, at least four or five weeks distant from Emope,

a ])owerfid fleet to meet any emergency that might arise.

In any case, the Ausfralian scheme provided the essential

nucleus for such a Heet. Naval bases could only be kept

efficient by constant use by every type of vessel which was

likely to ret[uirc their aid, and without an ade<(uate fleet

there could be no effective training of officers and men.

The minister emphasized the difficulty caused by apparent

change of policy on ihe j)art of the Admiralty, and pressed

for the conven'ng of a general Confeience in Ii>15.
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T\le (jucstion tliiis raised is. it is cjear, (iiic of the liifrlicsj

imi'orta.uc f.. (l.e future <.f the Ki.ipire, though it has .„.
essential reh.tiun to i(s ni.ity. It is perfect! v iM.ssil.le to
hold that the existenee of allied fleets on the" basis of the
I !•<••;» arranj,'enients would work satisfaetorily for the defence
of the Kuipire, in so far as it is (piite possil.iV that the neces-
sary similarity of discipline and training, and tactics. • is

essential for really effective eond)ined action in time w; .

eould he obtained by the adoption of similar rules ar
freijuent e.xelianges between the .Australian atid the Bri»
Navy. The Au.stralian Navy is at present in effect a British
Navy, nor i.s it probable that there would be in any time
which can reasonably be foreseen a fundamental change in
this regard. But this consideration does not dispose of the
argument from principles of strategy. It is certain that, if
any naval force is not on strategical giounds needed in any
j.Iace, It is being wasted, and not even Australia can afford to
waste money,! even if it felt inclined to do so, having regard
to the very severe strain on British linances of the cost of
the Navy, and thi.s eonslderation nnist tell more and n'ore
effectively in both countries in view of the drain of streibrth
Ml the European War. The Admiralty should clearlv have
the control of the movements of the capital shi])s of the Heet,
and direct their movements in immediate touch with tlu'
principles of fo:-.-ign politics, as conveyed by the Imperial
(;overnment to its technical advisers. The argument of
Senator Milieu that it is not wise to trust the A.lmiralty to be
^'I'le to send a strong squadron to a threatened ])oint in
I'loper time, which is of course an allusion to a sudden attack
liom .lai)an. is based on a view of foreign politics which is
tniidamentally unsound. The war with (u-rmany arose
iiwh'ed in a very brief period, but from l!t(i!> the dan"<'er had
'"cti realized, and from 1«.)12 it had been recognized h. have
l^ecome more serious. It was hoped by the Government and
l-y every sober man to avoid war, but the disjiositions of
I lie Admiralty throughout this period, and the magnificent

' H.M .lefi-iue cxiKMulituro in l!.l:t 14 was W.T.U'.T.-io for a jmimlatioa
'H.U..- live millions

; .f. JiouuJ Tubh, 191,5, p. 4.51 ; litl.-, 10. pp. m 7.5.

mi
if

' a
i.y

«'»

U

'mi^im



H>

Hi I

.;i'

330 IMPKRIAL UN'ITY AND THK DOMINIONS

l)iei)arali()ii shown at thi- hour of tlu- oimTgency <»f the Em-

pire, prove that tlie views of tlie (ioveriimeiit of t hi- Common-

wealth as to tiie prol)ahihty tiiat a sudden attaik eould be

made on Australia, which the British Fleet eouhl not he

ready to counter, are Imsed on no reasonahle foundation.

It is perfectly |)lain that if no precautions at all are ever to he

taken, if British naval strategy has no relation to <lii)lomacy.

then the only means of attaining .security must he to scatter

ships widespread throughout the world, in suHicient numl)ers

to meet any attack, it is hardly to he seriously supposed

that this is possible : certainly it is not j)ossible for Australia

to accomplish. In the meantime, what useful purpose would

be served by one battle cruiser against the theoretical strong

invading force which it is supposed might assail Au.stralia

when the Admiralty were so unsus])icious of danger as to

have nothing nearer than four ov five weeks" steaming? It is

eer lin *hat if at any time the Japanese alUance comes to an

end,' ti> re will Ijc grave need for the placing in the Pacific

of a great battle fleet, though its main habitat would hardly

be the coasts of the Commonwealth, but in the meantime,

every sound princii)le makes it right not to ])rt)viile against

a conceivable danger and to ignore a real danger. The

actual events of the war have been hailed in some ([uarteis

in the Commonwealth as a proof of the wisdom of the Com-

monwealth policy. Nothing could be further from the trutli

than this conception. The oidy difference, which the carry-

ing out of the agreement of lOOi) in its full shape would

have made, would have consisted in the presence of two

fewer Dreadnoughts at the heart of the Empiie in the days

of the greatest need of the Empire ; as it was the Ait.stmlid

was away, where she had no work to do worth her power and

strength, and lunl to be brought back to British waters, ami

the much drea<led .lapanese undertook much of the impor

tant work of the protection of the l*acific against the tierman

squadron The aid of .Japan in the movements of ships and

men in the east has been effectively acknowledgeil by the

> On Oct. 1."), ISM."), .Iai)an adheml to tlic agrecmiMit of Kiigland. Rus>i.i.

und FraiKf to (.omludL' no separate jieuee; I'arl. I'ap.. Cd. HluT.
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First Lord of t lie Admiralty, and it may he l.oped that tli-oporat.on m this naval action nmy serve in 'son.e de.ro •

;•
">.t„ate the unreasoning attitnde of Australia towa I"- -Pne of Japan.' It must be remembered that I e

.x.^j,c.ra,ed fear of lapan which forbids the .-aln. weigh ^

ioac^cn fron. he toohsh eon.piaeeney with whi..h Australia"sed
,, regard her isolation. Tntil the Huss<,-Japanese '

;;.s do.d.f„, if. .,.,,.,.,„,,,.., ^,,^
.lHK.d,zed.hefaetorsof international polities.ancl. when

t la uar wakened th.-m with a rude shoek to the possibilities
of .langer, the reaction urged by the Bulletin le.l he popular"iind beyond due limits

l"'l.uuu

It is also to be born, ;„ mind that the success of the oner,.-s..te Australian fleet in the PaciHe was tlulZ:;;
•t of

.
he .hreet.on of the Connnonwealt h (Jovernn.ent

, but of"'* Jn.penal Admualty, to whose control the fleet pa.:sec T""« on the outbreak of war. first ,h faCo and then formally
"M.icT t,.nsfer by the Conunonwealth (Jovernment. The

i sho«., that there ,s no ground to use this case as proof of
.

c possd> it,, of successful action by separate na;! ;::^:'
llH loss Of tune, winch is inevitable in every case of dual
<^..,tro

,
.s by ,tself a most potent argumcU against ^

.1 ^
s.on o responsdMhty in war ti„,e. The efTective action

'
.lu- Bnfsh forces with the .Japanese forces and with eac.was poss.bIe merely because the Admiralty in Londo

n he ommander-,n.c.hief in the Pacific were sole masters
c s uat,on, and could plan and arrange without heeding
tha was „, the,r opnuon desirable the representationt

"f I lie JJonnnion mnnsters.
1

1
is, however, right to give some weight to Senator MiUen'sargum..^ f,.om the necessity of the Lnnonwealth'!^;

. .
orces ,f ,t ,s to be prepared to provide the men and

iu er'-
'"'•'"\^'->'-"">-t is answered by the'"< that the

( ommonwealth wo.dd be expected. ,n>dtT the
'I'hc

4!M(.

1874

.-licy of X.w Zeal.UKl f,a.s chango.l
; H,n,n,l TMe, HHo,

in 1

.'] i
''
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silu-mc of the Admiralty, to own not morely ^rcat naval

bases, but also eruisers pnd minor vessels such as submarines

and destroyers for local action. This part of the scheme

would thus {jive the Commonwealth as much as was ever

aimed at by Mr. Deakin, and, what is more, give it as the

Commonwealtirs own tleet. Much therefore of the money

that, on tlu' plan of Sir H. Henderson, which seems still to

hold the field in the Commonwealth, is to i)c spent would

still 1)0 spent locally, and that this is an important con-

sideration is of c»)urse recognized. 'I'he remaining sums

would l)e spent as thought fit from time to time in ])roviding

and preferably equipjnng aiul maintaining a Dreadnought

or more, to form part of a squadron for Imperial ])urposes,

which would be based, it is suggested, on (iibraltar, but

would be always ready to move to any j>art of the world

where its services were needed, and in time of peace would

of course visit the Dominions, in oi'der that the Dominions

should .see their shi])s and be encouraged to take an interest

in the Heet. It is ditlicult, apart from considerations of the

e.xpenditine of money in Australia, to see the diftieulty of

recognizing the fine aspect of a Heet of this kind, which would

surely be a more effective sign of Imi)erial strength than odd

battleships scattered over fhe Empire. Nor is it possible

to understand how the men would suffer : it lias always been

part of every scheme that there shouUl be free interchange

of men to secure full training, and that the Australian men

and officers should not be restricted to an Australian career

only, and it is therefore not easy to see how it can be con-

tended that the attraction to an Australian to join the Navy

is that he may cruise in an enormous Dreadnought about the

coast of the Commonwealth. The presence of the battle-

cruiser always on the coast is a poor ideal to be represented

as the aim of Au.stralia, and it is .somewhat unhappily similar

to the spirit which nearly cost the lives of the whole crew of

the Niobe}

On the other hand, it is perfectly fair to hold thai

a Dominion which gives generously is entitled to some

' Cf. the view of Sir J. Ward, Rniiiid TahU, 101,"). p. 501.

I
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.K-«m. of ..nn.n.lintlu. anion of what i,«iv,.s.. n„t thisa.'t„n ,s ossc.„„a|lv s,.l,jo<, fo ,lu- .-ormol of flu- Arlmiralt van.l tho A.hn.rahy is „otl.inK save tho tool of tho Imp. aj|^n-ernnu.n, of tl. .lay. so that th.- p<.sitio„ .vd..''" tto he ,Mva prohlcn. i„ .hat way the I,o,ni,.ions ean obtainsharen. the duvet ,..„ of the foreign pohVy of ttu- Kn.pi.-e.
.^ I a

< iy ,t ,s pn,l.ahle. realize.! I.y those who advocaf
. he estal,hsl„nent of separate navies that this arran.en e
:l."un,shes. and does not strengthen, the d,.„,an,l for a sh u •

... he knowledge of hnperial poliey. If the position is t laa Domnm.n fleet must he obtaiuo.l as a loan aft.-r tlu- out-

<au satisfy the (.overnmont of a Domiuior. that the war isneeessary an, just, and that naval po|i,.y whieh prou.pts
•• P-lK>sed loan of the- ship is pr.ulent. it will h.- inevitahl
'^t the Adnuralty will make its plans irrespective of tie

•>'>..H".on (leet. and that the Imperial (Jovcrnmeut will i,
a eom-spondmg degree l.c unwilling to trouble to share with
«lH' Domnnon the kuowle.lgo of its foreign policy before the-out happens w^hieh causes the need of the Dominion fleeo anse. It w.

1 be obvious that, confronted with war, it 1

•'<• very d.fhcu t for a Dominion to refuse to give the use
.ts fleet, and that therefore its power of control of Imperia
I'ohcy w,ll tend to be less than ever. On the other hand
. ... so».e way by a direct contribution of ships, some s e-t ooutrol may be won. the gain will be much greater tlun,
'""l«l otherwise be attained.

;{. War and Peack
It is perfectly clear that in international law-' the whole of

.0 Lmpue IS at war if the Tuited Kingdom is at war an,ha
1

lies in the hands alone of the Imperial Oover imc^t.Mleelare war and to make peace. A Dominion ( lovernme
"ught attack another power, and the other power Zh'any on war in conscpience. but the b<.ginning of the war

' Nir K. Hdrdriis view, lio,,,,,/ Tnhlr. | <)!.-,
,, j-);
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would In- alfiihutiil.h- to tlii> Iinpcrial (lovcinnuiit only

if that (iovormmiit shouM not (lisav.)W the action of tht>

D.iininion an<l take stops I., offer ie|)aration. Nor is there

the slightest reason to heliex.- that this position is not wnder-

stooil in the most full manner possible l)y the stat.-smen in

every responsil.ie-govertuii Dominion. It would he impos-

sible' to find the evidence of a single remark to this elTeet

matle by anv one of thes. statesmen, and the views to this

effect attributed to them from tinu- t(. time are based on

misunderstan.lings of their languag.-. At a very famous

stage of the history of Vi' '.ria. when an\thing savounng

of lmi)erlal control was, under the iuMueiue of Sir (iavan

Duffy, bitterly objected to, a Committee a|)pointed by the

(Jover'nor on the advice „f his Ministry to consider Federal

Union di<l detinitelv suggest that the status of neutral states

should be sought by the British tiovennnent for the sake of

the eolonies. \Nhich should at the same time be given the

treaty power, and thus be made into fully independent

Governments, unite<l merely through the personality of the

ruler of all. The proposal went cm to make the extremely

naive suggestion that the growing tendency of the ma.xims

of international law to greater hunumity would assist the

British Government in securing this aim. while at the same

time the position of neutrality would not prevent the colonies

from coming to the help of the mother country in an emer-

gency, but would merely add to the effect of their inter-

vention in her favour as indeiHMulent powers, a conception

of neutrality of undoubted originality. Tlie views of the

small knot of statesmen who produced this report had no

effect in the colonies of Australia, and the proj)osal for the

conversion of the status of these colonies was never renewed

by any responsible statesman. Based on similar ignorance

of international law was the suggestion made by part, not

the whole, of the Dutch i-ress in South Africa in HHl, that

it was possible for the Union to remain neutral during a wat

in which the Imperial power was engaged, a view which wa>

contradicted effectively by the Union Government at the

time when it was put forward.

.».,
.
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Hilt it is uiiotlu <ni('Hfioii ciifii.-Iy to wlial ixtrnt tlic

Dominions aivul.ligi'djictivdy to assist tlic Iniptiial (Jovt-in-
iiu'nt and the jK-opIt- of th," I'liitnl KiML'«ioni whin the hitter
iK'jfins a war, or wh.-n it is attackcl. In the latter ease it

wouhl seem (h)uhtfui whether any Dominion would or could
stand ah)of

:
it is improhahle tliat it wouhl not be felt to be

loo dangerous to r«-main inditreient to an oiislauj/ht uixm
the centre of the Empire. Hut the ease has not yet arisen in
any form eailiiij.' for aefion by the Doniinions, and the (iiies-

lion of more importance is to what extent liu- self-governing
Dominions are untler oi»ligation to taice part in the wars of
Hritain generally. The an.swer to this (juestit)n is |)erfeetly
Mmple: the Imperial (Jovernment and Parliament have
never elaimed that the Dominions must atl'ord any active aid
ill men, mtmey, or ships, in the ease of a war waged by the
TnitedKingchmi, while, on the contrary, they have repeatedly
acknowledged their obligation to the best of their ability to
defend the whole of the Dominions of the ( lown. There can
l)e few more striking examples of this fact than the procedure
followed in the lioer War and the European War, when it

WMs desired to remove the British Imj.erial forces from
• anada and South Africa respectively : no step was taken
uithout the full concurrence of the (Governments of the
Dominion and the Tnion in each case. The basis of this
altitude is presumably to be .sought in the fact that the
l>nminions have no share in the election of the Parliament,
and thus the appointment of the (Jovernment by which are
<l<termined the questions that leail to peace oV war. and.
Ii tving no share, they caimot be held to be bound to under-
lake actively burdens which may have l)een brought about
',v tlie errors of others, and which in any case exj)ose them
t" grave dangers, or at best serious inconveniences through
"-mmercial difficulties. Similarly the obligation to give aid
in wars brought about by Imperial i)olicy follows fi-om the
tad that the Dominions had no part in the shaping of Jm-
I'ciial policy, and that the Imperial (Jovernment must make
uood the results of their errors.

It follows, of course, that if the war weie brought about

^'^
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l)y a ciUiM- Nsliiili was not <liii' to Iiiipnial polii v. Iml l«i llif

action of a Dominion, that Doiiiiiiioii won'ii \)v cxiK-ctiHl to

sliarc in tlii' Itinilcn of the war wliicli it Itron^lit al)out. hut

tlioiijih on MVtial occasions in the history of Canaila s'lmv

rosponsihli' ^ovfinnu'nt this rcsuh lui:- s«'c(iic»l near at

liaiul, owing to tin- cjutstion of tlii' lisju'rit's and thv Anu-rican

scizmi's in thi" lU-hring Sta, lu'veitlu-hss. th .t calamity has

Ix'cn avoided, in no small measure thanks to the inteiventioi'.

of the cool jiulgement of the lm|)eiial (iovennnent. It is

easy for Canadian patriots to attack the policy of the British

(iovernment, and to deny that the British prot"ction has

ever hoen of any value,' hut no sane man will deny that hut

for the British protection the Dominion of Canada would

now have heen a part of the I'nited States. Such destiny,

douhtless. is oni; w Inch cannot bt- deemi-d in any way tlej^rad-

ing, hut the British power has |)reserved for Canada a still

greater futuie as IJritish North America, and it lies with

Canada herself to make worthy use of the splendid opj)or-

t unity afforded her to achieve greatness, without at the

same time falling into so many grave errors us ! ive the

States in the maimer of their social and economic develop-

ment. On the other hand, if a Dominion is attacked, it

must he expected to defend itself, thougli even in that case-

there is no record of any compulsion to this end imposed hy

the Im{)erial (iovernment. Jn the crisis of the war in South

Africa, while the Imperial CJovernment made every use of

the colonial forces which offered them elves, and while they

eould not, of course, consider as ])ossihle the idea of the

neutrality of the Cape in the war which was put forward 1 y

Mr. Schreiner"s (iovernment, they did not compel the Cape

forces to .serve, nor did they supersede hy ( 'lown (iovernment

the responsiiile Ministry at the Capt - or still less at Natal,

which indeed hamjjered the effective conduct of the war hy

the stress which the Mil 'ry laiil on the effort to protect

untenable positions for reasons other than strategic.

• I', ii. .1. S. Kwart. Kiinjiliiiii I'lijitrs. ii. ">!» I4(). Xo -'Tic knows IkMIii

than Mr. Kwart that hi.s ra.sc is purt'ly >r /utrlr.

'^ I'lirl. I'lip; Ctl. 1102; A. Lucan, iS'cH//( Afriin.u. l.'i.') scq.
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The most fonsistput ox|„„n.n« ..f tlir frnMlnn. „f Canada
t.. .Icn.l.. whHhcT I., take part ii. a.. In.p.iial war .», „..»
has always iK-.n Si, Willri.l Laiiii..-. |„ thr .as,- „f f|„.
H.HT War h.- was disin, Ij,,,.,! t.. take any .s(,|.s to afTunJ
..tti.iul aid fn.n, Ih.- Dominion to th.- |n.,th.r <,...ntiv
dnuhth'ss i„ thv man. h..,a..M. hr f.aiv.l thf .-ffrct of .s,„"h
IMiticipati.m ti|>(.ii th<- minds „f that most .suspi.i.Mis „f
lac.'s and in souw wavs hast wailikc of mrn. the Fn-mh
• anadians of his native province, who thr.m^/hont his career
have heen his main snpport in (Jover.unent. Fortnnateiy
the Opposition, in.dcr Sir Charhs T.ippcrs patri..tic h-a<l>
nave him the desir.-d assurances of siip|>ort, the stanchly
British dement in his Cabinet ralHed to the siipi>ort of the
I5ntish cansc and cnaNed their chief to throw aside his
fears of the resnlt of the crisis to his party and to send to the
I mtcd KinK(h,m the aid which it valued. 'I'he Conservative
iMrty hadahearly ha.l the credit of such an acti<.n, for in the
Kj/yi.tian campaigns in the hope of finding „r avenginK
'ionion Canadian vovageurs had served with <iistinction
^m.l credit. In the cas.. of the lioer War the amount of ai.J
Mhl wa.s quite consi(h.nd)Ie. and the Canadian arms won
-li^finction at I'aardel.erjr, hut the amenity of the situati.ms
uas somewhat marred hy a vehement' .piarrel between
< nionel Sam Hughes, tlic .Minister of Militia, and the (General
oHicer commanding in South .Africa.

A formal expression of Sir Wilfrid Lauriers views was mach-
at the ImperialConferenceof llMI.^'in regard to the proposal
I" enable the Dominions to see the text of proposed Hague
< (..ivention.s when they were negotiated in a preliminary
manner. H" was not enthusiastic regar.liiig tlH> arrange-
ni.nt. ard made it clear that his ditJicnlry arose from the
* '^t that, if the Dominions tendered advice to the imperial
'-vcrnment, they ought to i)e ready to liuht to make good
tiM' advice if need be, and Cana.la had u,A bv any means
•"ine to the conclusion that ^he wonld take part in all
'Ik' wars of the United Kinglont Or, as he said in

- P>irl. Pap.. Cd. .->74.-.. p. 117 ; ,.f. (Je,,. j}„th,,. ,,,,. l.M, 132.
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IMlti' ill tilt' Catnuliaii llmi

at war, \\r ar<> at uai ami

that \\v .shall alsvav» '>•• attii

wmild take |>at't in al( the wars

that iniist lie ilftcriiiiMcil

the Caiiaiiiaii I'arliaiiui

liavi- to ilrciili- ill its n

' l)ocs it fiilliiw liriaiisi- \

arc fj;oin^ to take part in i^ . 1

1

W'c shall lake part if \vc •!. I

take part if our territory '

III the ( asc of Sir Holii i

side of the attitude of Sir \ Hiii'

says, ' and any other Domii uis o

their part as nations of tli l^tnpii

Empire as a whole, shall it 'ic that \vc. i Mutriliutin^r to tliat

defence of the « hoh' Ki'ipiiv. shall lia.c alisoliitely. as

citizens of this country, no vnite whatever in the Coiiiuils of

the ilnii 111 touching' the issues of peace and war tluoii^diout

the Kiiipi'cV I do lu-t think that such would he a tolerabh-

(•onditioii. 1 do not think the peojile of Canada would for

one motneiit suhniit to sm h a condition.' The same view

has also hoen e.\|)rcsscil by .Mr, Oohcrty. now Canadian

Minister of -liistice ; s|ieakiiif; in the Mouse of Commons on

Kelii nary 24. lUlU, h«' said .

' What I desire to jioint out is

that under our constitution there is no oliligafion on the

part of Canada legally or constitutionally s|ieakiii>_' to

contribute to the naval forces of i he Hmpire. and that

position will continue to e.xist >o loiii; as the rnited Kiiitidom

alone has exclusive control of tiie foreign atTaiis of the

Km|iire.' The positive side of the line of argument was set

out by Sir R. Borden on December ."». I',tl2. in nioving foi

leave to introduce the Naval Aid Mill, when he said :

' When

' />W,,/^.s. mill. |,. 2!H),").

- lie must ('lo(|iiciilly justiticil ttic imrticipatiim of the Dnniiiiion in tin

war (if 1'.I14 iis a matter of ijuty anil rifjlitcoii.-tnctis ; si'c Ji'iimtl 'J'tihli . I!)|.").

p|i. 4.'t(» 2 ; and if. Canada Coiiimoiin IhbiittH, llKI'.t, |)|,. :!.".|l, ;i."i|2.

^ C'f. Mr. DoliiTtv'M views, Jluii.se of t'umiiKi/ii, I'.tlu. |i|i. 4 1."{7 44.
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i.s.speeeh to explain the ....nstitntion of ,h.. ln,p..,ial

I for.... omnutfe. „s fatniliarity with foni,., politi,.;. ,|,..
"'»••'

•>/ the In,pn,al (Jov-nunen. ,o s,„nn...n to i, reuula.lv
' >"""stc-r s,.„t hyCana.la. an.l the oHV. to „ve 'u.h a
'""I'^ter full information on fon-lKn polities. ar..l ,ng,.| that
--'•1. an a..an.enu.nt, thon^h only provisional, wonl.l I.e of-.a a.ivanta«e to the l)on.i,n,.n. KtV.., uas later «iven
' K. pn.p..sa|. as ,leseriln.,l in .he S,.,.r,.tary of Stat-.'s
l-IMt.h of |„.,.nni.,.r I.. I '.H.'.hy the appointment of Sir
'"'KM' J^Tley. an honorary minisf.r in the .•..nadian
"•""-<• «" act as High ConunisMoner in l.on.lon , h.. o.hee
-vn.K l..-en va.ate.l by the .leath of Lord Stratheona. an.l
" •'•[•'•••-nt Cana.la. The appoint,nen, was an nnprece-

;;"'"^-'f "'H', a.Hl its exLstenee p.ov.-l of serviee in aeee]..,atin«
''-ooporatu.. of Canada an.l the Tnited Kit.g.lu.n. .vhieh'"K<d the opening of the war.
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Tlic Australasian Doir.iiiions have lu-vor boon under the

miidanco in recent yeai.- of statesmen who asserted so iirnily

tile doctrine of tlie facnltiitive j;iant of aid to the Kmpire as

Sir Wilfrid Laorior. The response made at the time of the

Boer War was hearty in the extreme, though the perfection

of accord between the two (Jovernments was marred at the

close by some minor incidents which need not be examined

in dct;vil. Hut the Labour Party, which as recently as the

general election of 1914 was attacked by very ill-advised

members of the Opposition as anti-British, has shown a

singular eagerness to secure tl>e due or>i,anization of the

])oople for naval and military warfare. Mr. Hughes, now

Prime Minister, and formerly Attorney-CJencral, who, with

Mr. Fisher, has been the leading spirit in 'he Ijabour Govern-

ments, since Mr. Watson abandoned the joys of leadership

of the party for the moie efToctive if less showy occupation

of managing the i)arty from behind the scenes, was one of the

imjtagonists of universal training, and though it was not the

lot of the Labour Covernment to introduce the principle

into practice, still it has shown throughout great friendship

for the ])roposal, and its Minister of Defence. Mr. Pearee, has

been honourably noted for success in working the details.

The attitude of Mr. Fisher has been throughout the same :

the as.sistance - ' the Dominions means that they should have

every jiossible opportunity for obtaining foreign information

and understanding of the issues of foreign politics. New

Zealand, with its cotistant loyalty and eagerness for the

Imperial comiexion. has of late very clearly adopted the

same attitude : the sharing of the responsibility as well as

the burden of defence is eagerly sought by son\e at least

of the ministers of the Coalition l.overnment by which the

destinies of the Dominion are now controlled.

In all these Dominions the outbreak of the war of liU4

found the most eager response to the need of the moment.

The Imperial (Jovernment had barely had time to warn the

CJovernments of the critical state of atfairs before the war

became inevitable, but even the few days of suspense marked

the arrival of most welcome assurances of support from the
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Dominions. Who,, «,„ iHHan.e in..vituhle, tl,e action taken
was ,U.i.,s,vo

;
Cana.la ..iTnc.l a Division, wl.id,, bvtl.c tin,e

it was ivady, a.nonntcd to ov.t :i:{,|(io „,n,. i,i(l,„li„jr a
regiment nianily of e.x-rejr„|a,s ,ec,„ite(l in the Do,ninio„
eonunanded by the (Jovernoi-Cenerals Seereta.y. Lient -

Colonel Faiqnha,-, whieh was to win the highest distinctionm battle, and to suffer the n,ost grave los.ses, including its
leader. The ^iobe and Kalubow, poor si,(,stit,.tes for the
great addition to the Imperial power offered by Sir R
iioiden, were tian.sferred to the contr.l of the Admiralty
and engaged in useful work. A garrison was supj.lied for
Bermuda, enabling the lJ,itisl, foree to leave at a time when
eveiy really trained man was invaluable. Moreover, a.ssur-
anccs weie given that while some .S,(»(M. uxvn wouhl be kept
ongainson duty in Canada, ;{0.()00 me,i would be kept in
tra,n„,g, so as to allow of successive ieiiifo,cei„ents of 10 0(M»
at a time being sent to the CniK.,! Kingdon,.' Aust.alia at
once jHomised to send a J)ivisio„ and a light ho,-.se brigade
and shortly added an offer, which was g,-at. nlly accepted'
ot an i,ifantry brigade anil a light ho.se l>,igade, and under-
took to dispatch further reinforcen,ents f,om time to time
by November 1915 1)2,0(.(> had thus been sent ; stiong opinions
have also been exi)ressed in the Commonwealth in favo,,,'
•ve,i of compulsory .service for the sake of the war, though
the tioops raised as voluntee.s have been easily seemed.
New Zealand otfced at once a bodv of over H,()()() men
at,d constant reinfo,cements. These t.'oops^ amounting to
U.MKK) by November liHo- with the Ausf.alians were. i„
view of the need of pi-otection against Turkev. landed and
trained in Egypt, whence they were taken to win fame and
HI too many cases, death in the Danlanelics. Hut in additi.,,,
the naval fo,ces of both Doniinions we,e at once placed at
tlu- (hsposal of the C.own, and served in the reduction of
Samoa a,id of (Je,„ian New Cuinea with all the other (Jerman
Nlands.2 Newfou,i(llaiid not ,ne,ely contributed her naval
>
'seive. but raised an excellent body of volunteers as soldic,s.

' bi IKHoinlKT I'.M.-, it was tjirkled to raise .-,(M,,(HM, „H-n.
- Jaiiaii ook and traiisfcm-d to Australia tlic .Marsliall Islands.
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Till! ijositioii of the rnion of South Africii was more rlifli-

ciilt. The (Jovi'iiuiu'Ut amood iea<lily totlio witluliawal of

the lnii)erial fories, and these trained troops were of great

vahie to the Empire. But they were also invited to under-

take the responsibility of eapturing the \sireless telegrai)li

apparatus in (Jernian South-West Afriea/ which was being

used to give information to the German cruisers in the

Pacific and was even suspected to be communicating (Urect

with BerUn. The Union (iovernment honourably under-

took the duty, and Parliament, though with hesitation in

some quarters, accepted the })olicy. This accei)tance was

unex])ected by the group of malcontents who were looking

for an op])ortunity to overthrow the Botha Administration,

and in a brief j)eriod the forces which had been gathered for

the attack in part turned traitor under the leadershi]) of

Maritz : rebellion broke out in the Orange Free State and

l)art of the Transvaal, headed by de Wet and other leaders :

the ex-Commandant-General of the Forces, who had taken

])art in the opening of the campaign and had been given full

confidence, turned traitor, and neither Mr. Steyn nor Mr.

Hertzog were willing to lay aside their personal feelings to do

South Africa the benefit of .saving her from rebellion. The

German forces in the Protectorate were, however, slow in

action and their strategy was ineffective : they failed to

establish any real communication with the rebel forces, while

on the other hand, after i)arleying long with the rebels and

exhibiting the utmost forbearance. General Botha determined

to strike, and in a short time ciushed the movement. De Wet

was eai)tured when seeking to flee to the Germans, Beyers

perished in seeking to cross a swollen river in flight, and

almost all those who had served with Maritz surrendered

wlien they realized that the rebellion had been a fiasco. The

campaign against Cierman South-\\'cst Africa was then

resumed and carried out with skill and determination against

an enemy who. for some reason, failed to exhibit that

desperation in resistance which might have been expected

1 Pari. I'll]).. Ccl. 787:5.
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(• mori- closflv it wj
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The rehollion,' however. Jiad revealed, th

examinecl, the existence of a long conspiri

the British power, a coiisi)iracy in whicli the aged de hi Rev
had been engaged tlirough his belief in tlie vaticinations of
a prophet, van Renshnrg, who failed to foresee, it seems, his
own fate. Fortunately, as it proved, for de la Rev, an
accidental shot. Hretl at the motor-car in which he was riding
with Beyers, ended his life l)efore he was able to eairy out
his intended treason, and the accident—the sentry was on
guard for a motor containing some bandits who had com-
mitted murders, and fired at the ear because it would not
sto}!—served in some degree to throw out the plans of the
conspirators. The action of the Government in view of the
coming general election and the need of harmony in the land
was extremely mild : there was constituted a special court
to try otTences, but the jmwer to inflict the death penalty
was taken away, and the ordinary rank and file of the rebels
were accorded pardons, or were merely detained until the
end of the campaign in Cierman South-West Africa.'- The
bulk of the troops used to j)ut down the rebellion were Boers.
as it was felt that it would be both more just and more
politic thus to u.se them against their countrymen, but the
Mritish element sujjplied the greater number of men for the
( (inquest of German South-West Africa.

The best case that could be made out for the rebels by
those who shared their view.s, but were afraid to put them
into i)ractice, was that the expedition to German South-West
Africa was uncalled for, and that it was endangering the
position of South Africa in the ca.se of a British failure in

Knrope. In point of fact, it turned out that there had been
for some considerable time a definite jjropaganda amongst
the Boers of certain clas.><es to start rebellion in order to
recover their independence as soon as a favourable oppor-
tunity |)resented itself. The Government of German South-
West Africa had been consulted and had received (he
approval of the Emperor for the proposal to approve the

' S<o RoiiikI Table, 11)14-1.-). pp. 224 seq, 463-86, 87r)-8(t; Pari. Pap.,
»

il. 7874. - Even de Wet was released after jxi ynient of a fine.
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l)lan, the (Jcrmans giiarantooing tho poHition of the Boers.

A signitif ant (onimeiitarv on the meaning of the guarantee

was given In a map found Ity the I'nion forces in the eours(>

of their VKtorious progress, wliieii was (hawn by a (Jerman

to ilhistrtate the concej)tion of the state of South .Afriea to \)C.

attained at the end of the war under the terms of peaee :

the I'nion of South Afriea had disappeared, and there was

only to be seen a })ieee of country marked ' Boer reserve ',

in the same way as here and tiure throughout the I'nion

reserves are marked out for the native races. 'Phis was a

somewhat crude but veiy expressive syml)ol of thi' fate

which wouhl have awaite(i South Africa, had the British

power been overthrown. The risk of inter\rning on the

British side was of course tiiat the British might be over-

thrown and the I'nion be then at tiie mercy of (Jermany,

but the fate of the Union if Britain were overthrown without

her lielp being afforded to her was equally certain. The
German Emperor was not so foolish as voluntarily to leave

in the hands of a weak rei)ublic the be.st part of the whole of

South Africa and the finest ports. The criminality of the

rebels aj)pears the more clearly in that it was certain that,

if they were able to win some considerable success, the

whole of South Africa would have been plunged into fratri-

cidal war. and that troops from India must have been

imported to maintain the British control, pending the full

possibility of reconquest. I'nhappily the crime of rebellion

in South Africa is regarded as venial, and the only satis-

factory episode in the whole affair was the evidence afforded

of the determination of the Government of General Botha

to uphold the sovereignty of the King, and the magnanimity

of the British |)opulation, who not merely spared no effort

to assi.st in restoring order, but acijuiesced in the deci.sion of

the Government, for ])olitieal reasons, to inflict no more than

nominal ))nnishment on relx'ls who had conspired with

Germany to overthrow the sovereignty to which many of

them, like de Wet, Maritz, and Beyers, had sworn allegiance.

Indeed, perhaps the most deplorable feature of the rebellion

is the fundamental dishonesty of temperament among many

fl&i \
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of the Dutch ])opuhiti()ii which it I

iuifims hii.lly for the future of tl

las revealed, and whicli

H- coimtrv 1

The relieliion. too, suggests another |)ioblem of great ditH-
ciihy. It is inipossil)k' not to raise the question whether llie
case may not arise that a majority in the I'arhament and the
white popuhition of the I'nion might not .'esire to set up
an indepemient regime, throwing otf tlicir aMegiance to the
British Crown. If this were the attitude of any other
Domn.ion. the case- wouhl he simple: the desire must he
conceded on terms to he amicably arranged. But in the case
of the Cnion the Imperial (iovernment has elearlv a serious
duty to the native population, which is not represented in
the legislature, and to the iiritish section of the populat...n,
who, for the most |)art, would certainly desire to retain the
British sovereignty. Nor, it may he feared, would it he of
much use to attempt to grant independence on the condition
nf any privileges to be retained for natives or Iiritish sub-
jects, for tlie enforcement of such rights would either be
impossible or lead to war. It would therefore very possibly
l)c impracticable to allow the country to be itulependent, and
this fact must probably govern the situation in the I'liion
tor many years to come. iVIoreover, the attitude of the
Tnion renders it doubtful whether in the interests of Rho-
desia entrance into closer relations with that country should
not l)e delayed for a considerable period : possible'acquisi-
tiouH of other outlets may enable Rhodesia to remain outside
the orbit of the Union altogether, or at least until time has
succeeded in building up there an effective spirit of unity in
allegiance to the sovereignty of the Crown.
Unlike the Boer War, where the enemy were confined to

a single portion of the world, and where any aggressive
action outside South Africa was not to be seriously expected,
in this war the wide ellect of th.- outbreak of hostilitieJ
was evidenced everywhere by special legislation to meet
the needs of the case. It is important to note that this

' The geiienil election of Ortolx-r I'tl.) gave Cien. Botha .54 votes, the
I tiionists 40, liidopfiKlents 5, Latjour 4, and Xationali«ts 27, a serious sign
of the feeling of the Dutih districts.



Sr' TMI'ERrAL \ITY AND THK DOMINIONS

3 ii

• ']

«;«

lo^islatioii was no( Impi'iial, Imt Dominion, and State or
provincial

: the existence of a condition of war l)roii),'lit with
it, of course, the result that the enemy became in the posi-

tion of alien enemies. I)ut it did not in any way alirogate the
doctrine that the passing' of any legislation arising out of the
state of war was a matter solely for the consideration of

the Dominion (Joveruments and Parliaments. Kven in minor
details care was taken to secure that the j)osition and auto-
nomy of the Dominions should not be affected injuriously by
the war. The mere outbreak of war made it an offence to
trade with the enemy, unless with the royal permission.

The prerogative of the Crown to grant such permission and
thereby to relieve the actor of responsibility for breach of

law is naturally not delegated in time of j)eace to the
(Jovernors of Dominions. The first proclamations regarding
trading with the enemy, in which matters affecting the
Dominions were dealt with, were widely worded, and no
special rule laid down for the case of the grant of permission
to trade in the Dominions, but the omission was remedied
by a Proclamation of October 8, 1914, in which, in the
o))eration of the provisions of the Trading Proclamation, for

Orders in Council made and published on the recommenda-
tion of a Secretary oi State was substituted, as regards
persons resident or carrying on business in the Oversea
Dominions, an Order of the Governor in Council published in

the official gazette, and the jiower to grant licences to per-

form certain acts which would otherwise have l)een illegal

was conferred on the Governors-GeneraP of the Common-
wealth, the Union, and Canada, and on the Governors of

New Zealand and Newfoundland. The same power was also

given fo f lie (iovernors of the colonies not possessing respon-
sible government, but in their case the grant was for reasons
of convenieiKC. not for constitutional grourrds.

The grant of extra powers taken by the Dominion govern-
ments was generally wide. Thus in Canada one Act (c. 2)

' Thi.s was. no doubt, correct; though intornal trade is a State matter,

licences would nearly always involve external trade, a Cominonwealtli
matter under s. 51 (i) of the Constitution.
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ratified all tlic actions don on or after An^ust I, |<H4, l.y
or urxler the aiitiioiity of or ratified by the KiiiK-in-Coniicii
any minister or officer of the Imi)erial Oovernment, the
(iovernor-in-Council, any minister or officer of the Canadian
(Jovernment.and any other authority or person which would
have been authorized by the Act or f.y orders or re^uhitions
under it had they been done after the passing of the Ac^
It was provided that the issue of a prochimation bv His
•Majesty or under the autiiority of the Governor-in-Council
shouhl be conchisive evidence of the existence of war and
of its continuance, and it was declared that war ha.l existed
sM.ce August 4, 1914. The (Jovernor-in-Council was given
general power to do and authorize such acts ami things,
and to make frf)m time to time such orders and regulations
as he might by reason of the existence of war. invasion, or
insurrection deem neces.sary or advisable for the security
'Icfcnce, j)eace, order, or welfare of Canada, including
.cnsorshij), arrest, detention, exclusion, and deportation,
•
ontrol of harbours, ports, and territorial waters of Canada

i'ltd the movements of ves.sels, transportation by land, air,
or water, trading, exportation, importation, prod'uction and'
manufacture, appropriation and control, forfeiture and
•hsposure of property, and of the use thereof. In any ease
\^here property or its u.se was appropriated bv the Crown,
and comjiensation was to be made therefor, in default of
aLMccment it was to be decided by a judge of the Sui)reme
< "urt of Canada, or a superior court or county court of the
I'lovince in which the claim arose. Penalties'for violations
<'f orders and regulations made under the Act could be
"iiposed. but not to exceed a fine of .5,(»00 dollars, or im-
I'lisonment not exceeding five years, or both fine and
nnpiisonment. No person held for deportation under the
A< t or any regulations, or who was under arrest or detention
as an alien enemy or upon si!s|)icion of being such an enemy,
'I for i)reventing his departure from Canada should be
Kl.ascd on bail or otherwise discharged without the consent
"t the Minister of Justice. The Immigration Act was
ani.Muled by providing that no resident of Canada, whether

z
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or not he wns a ('niiiidiun citizen or had Canadian domicile
or not. who left Canada to perfonn any military or other
service for a country then at war with His Majesty, or for

the purpose of aiding and ahetting His Majesty's enemies,
should be permitted to land in Canada or to remain therein

ex(ej)t with the permission of the minister. Other Acts
passed at the same session, sjiminoned immediately on the
outbreak of war, dealt with the conservation of the com-
mercial and industrial interests of the Dominicm. authorized
the modification of the rules regardinj; the issue of Dominion
notes, chanj^ed the customs-tariff in order to raise a larger

revenue from imports of certain articles of food and drink,

and incorporated the Patriotic Fund of Canada to deal

with cases of need. Another Act apj)ropriated the sum of

fifty million dollars from the consolidated revenue fund
towards defraying any expenses to he incurred by or under
the authority of the (!overnor-in-Council during the year
ending March 'M, 1915, for the defence and scci.rity of

Canada, the conduct of naval and military operations in

or beyond Canada, promoting the continuance of trade,

industry, and business communication, whether by means of

insurance or indemnity against war risks or otherwise, and
the carrying out of any other measure deemed necessary or

advisable by the (Jovernor-in-Council in consequence of the

existence of a state of war. The CJovernor-in-Council was
also authorized to rai.se money by loan for making payment*
covered by the authority of the Act.

Equally effective .steps were taken by the (Jovernment>
of the Commonwealth and the States in Australia and by
the (Jovernment of New Zealand. * Much of *he legislation

wa>-- devoted to securing the full control of the food sui)j)ly

so as to prevent the holding up of stocks and the makim;
thereby of undue j)rofits at the expense of the public, while

stei)s were also taken to .secure that the export from Australia

' .S<>p iiorniint in llniniil Tnhl,. KM."), pp. 201 S0(]. ; l!tH 1."), pp. 240s(i|

The jjPiiproHity of tlic liii|K'rial (iovrrnnicnt in jiroviding large loan.s for

tlu" l)on)inions iind in tii<iiig up foreign bills held hy Uominion banks
greatly aided the Dominions.
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of «n>' nrtiolos of food whic-h woro in ,len,«„,l was provent...!
1 he Stat, of g,UH.nsIan.l. acting wi. 1, foresight and ofToot vo-u-^passo. an Act providinK for tl.o acquisition of the whole

H u :.' 'T'"*"'
'" *''*^ •''*'»•'' "'•'' ""' viow to its saleo tho Hn ,sl. (Government, a step which aide.l consi.lera.t

he vMctnal „,« of the armien of Kn^lan,! an.l France an.l nkeepn,K w.thn, fairly reasonable limits the rise in the co tof commod.ties In the case of New South Wales an Ac
^^^^. pansed authorising the acquisition hy the (Jovernment
|.

ho wheat supply, the Governn^ent intending to .^^l
<

a there should he no .shortage in the State. This .iecision
of the Government had the result of .lisappointing and-u,s,ng loss to certain speculators and .lealerl in N'i'ctowho h„,i rehed on obtain..,, supplies from New South WaZ-d the result was that the matter was brought before heInterstate Commission established by the UnMe C^Z--o«^r/, 19,2, in order to obtain a declaration t:the Act w-as ultra vrres the Parliament of New SouthWales, as ,t constituted an interference with freclom of.ntercourse among the states provide bv s. 1.2 of the

'
on,st.tution of the Con-nonwealth. The interstate Con -

.".ss,on, on the hearing of the case, stated a special case for.he cons,derat.on of the High Court as to the extent of i^
|.nsd,ct.on to deal with the matter, an<l at the hearing o
.0 case on the suggesfon of the (-hief Justice, theComnfon-ualth of Austrnha brought an action again..t the State- a declaration of the invalidity of the Act, so that, even

'f the Interstate CoM:n,issiaM had no jurisdiction theI'X'st.on at issue shoul.l be dis,,osed of
<»n March 2^, ll,i5,» (he decision of the High Court wasMucredu, which they unanimously hehl that the Ac t oN<- South Wales was infra vires. It was contenclcd for themonweath that the law must be invalid because it
- .fered with the right of persons who in New South Walesa contracted to sell their wheat to pensons in anothMa .to carry out the contract.an.l that thus the prohibition

"f the Constitution against the existence of any hindra^e
« Mplf«,„rne Argu^, March 24, lui.j
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to irvv trade was rvadcd. The Chief .lustier pointed out

that if the coiiteiilioii of the CnrDinduwenlth were to he
supported to its full extent, it would amount to n claim

that in any Aet for the regulation of tlu' expropriation of

private property there must he nn exception for any raw
in which the property was an ohjecl of sfat*- commerce at

the time of expropriation. If this wen- the case, still the

law eould clearly stand as to other jtroperty, the rule l)eing

that a law must he read as dealing witli the suhj(Ht-nuitter

mIucIi it could control, and therefore the Act couhl not ho

vUm vircH on this groiuul. But he pointed out that the

effect of the Act was not to limit the jmwers of an owner to

export his j;oo<ls tn another state, which the constitution

forhade. hut the effect ing of a change of ownership of the

poods. The state hecame the owner of all the wheat in the

state, the owner haviup nuTcly a compensation claim, and
th(> new owner was free to export as he liked. The residt

was that the Act eould not he said to violate s. i»2 of the

constitution, even if it were notorious that the (Jovernment

of New South Wales acquired the wheat to juevent export.

Moreover he held that the Interstate Commission had no
authority in the matter, as it had no judicial power pro|)er.

The Commission was created under the |)ower given hy
8. 101 of the constitution to set up a hmly jirovided with such

powers of adjudication and a<lministrati<m as Parliament

should deem necessary for the execution and maintenance
within the Commonwealth of the provisions of the con

stitution relating to trade and eommeree and the laws made
thereunder. In exercising this power in the Act of iUI2

Parliament conferred express judicial atithority on the

Commission and made it a court of record and invested it

with the jmwers and privileges of the High Court of the

Commonwealth itself. In support of this action of Parlia-

ment it was argued that the constitution in s. 7.1 spoke of an

ajjpeal <m points of law lying from the decisions of tlic

Commission, and that this showed that it was to he a real

judieia' hody. The Chief .Justice overruled this argument.

on the ground that it clearly was provided hy s. 71 of tlic
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<"iistifntioi, that j.i.lidal pow.r ««,s f„ 1... om....,s..,1 i„ ,|„.
<;«'""nonw..«|th by the courts thn.in ..xp.ts.sly ,.,..v.,U-.|
""•.and thai ,n,„|,. „f „|.|K,i,.tiiu„t ot thr ( oii.n.is.i..,. an.l
thvir Umnv of otlic., wan sjuriully provi.le.l for i„ tho
...MMilution, showinK that tht-y ,li.| not fall .uuhr tlu-
-urn- pnucples a.s jn.Htice. of ,)„ CoMMnonvwalth. Tht-
n>.'hf of appeal was giv.,, iMTauM- in tlu- operation of 'hei,-
"...t.ons tlu. ConunisMun mu.t .ircid.. n.ixod .pactions of
law and fact, and it wu.s felt right that they .houM hesnl.jeet
.n matters of law 1., the cntrol of the High Court The
powder of adju.lieati.,n as given was one of a dilferent kind
.malogous to the power given in Engmnd r.. bodies like tlu'
Hoarc .,f I rade or Loeal (Jovernn.ent Hoard or other bodies
as in the ease of the I n.perial Act , II Edw. VII. c. 44. regarding'
iH.usu.g, town planning, &c. It was never nsed in Hritish
statutes for the purpose of conferring juriMlieti.-, proper,
and it eoidd not in the case of the Co.nn.onweaith be given
Iliat sense ,» the face of the plain distinction between judicial
a.H other powers. The view of the Thief Justice was shared
l.y Isaacs J. who compared the functions of the Conin.i.ssion
as quasi-judicial with those of customs official., or the
c.m)nu.s.s.oner of patents, and by Powers and liieh JJ On
1
1'" ot her hand. Barton J

.

held that the powers of a,lj udicat ion
were eqmvalent to judicial power, and this view was shared
I'v Duffy ,J., but both agreed that the New South Wales Act
«as vuhd, though Barton J. only on the ground that it was
valid in so far as it does not interfere with s li-> of the
institution. • - 1

A further ca.se of interest aro.se from the o,,eration of
the Mar Precaution's Act of the Commonwealth. By s 4
of that Act power was given to the Governor-Cen .ral tomake regulations for securing the public .safety and the
defence of the Commonwealtii. Inder this Act a'r.gulation
v-as made authorizing the Minister of Defence, when he had
icason to believe that a naturalized person wa.s disloyal or
'I'-aflected, to order him by warrant to be detained in
""litary cu.s.^ody until the end of the war. By virtue of
a NN arrant under the hand of the minister one Franz Wallach

M'f?

i 1
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iiiuiia^ci' iif tlif Aii.-«ti'aliiui Motal ('()iii|uiny, wum (ictiiiiu-ii

ut u iiiililary cainp at Laii^Matriii, and olttaiiUMl a writ of

fiahfii.H (ijijtii'^ (111 wliii li lif waM liioiinlit l»«ftii»' llii' full iihiiI

(»f \'ic'ti»riH nil August '2, ilUr).' '\'Uv Miiiistfi' of hfffiKi-

iittciidcd tlic cotii't and ^avt- cv idiiici' on outli that lie luul

riiitoii tu lu-lifve that tin- inirtoiior was u |h'1>(iii mIio shouhl

ill the inti'ifst^ of tlir Coiiiiiiunwcultli In- iiitciiu-d, hut lii"

drt'linnl to ('Xpiaiii the natiiif of his inforniatioii on the

ground that it would Ih- piTJudiiial to the intcirst ot the

('otnnioii\M-alth to do so, and in this lontt-ntion lii> was

nplii-hl aj^aiiiNt the t'hiof Justici- by the other two jiKJgeij.

On tile main (jiu-stioii whether tlie regulation in itself was

reusonahle the eourt was divided in o|)iiiioii, but the (1iief

Justiee and a'Beekett .). held that it was not. The power

to Huspend tlie fciheas corpim Aet rested with I'urliunient,

and it was elearly |tossible for I'arliunient to authorise the

step taken if it thought tit, but the regulation in (juestioit

was nnide under no express power to deny a British subjeet

the ordinary right of liberty, and it was therefore, us it gave

no ground for the eourt exauiiningtheeauseof the detention,

too wide and eould not be held to be intra vires. A'Beekett J.

coneurred in this view : under the regulation far too wide

a power was given to arrest and detain without examination,

and though the ])ower was given to the minister it was

equally open in law for the power to have been given to any

person if the regulation was intra vires under the Act.

Cussen J., on the other hand, held that in war time and

under un Act dealing with war precautions the regulation

eould be upheld. As a result the prisoner was discharged,

only at once to be rearrested on the strength of a new

regulation under the Act, providing that if in view of the

hostile associations of any i)ersons it is in the interest of

public safety and the defence of the t'omnionwealth that Ik

should be detained in military custody, the minister may order

his detention, and the decision was reversed on a|)iK'al.-

In the ease of the I'liion a Public Welfare ami Morutoriion

Act, No. 1 of 1014, conferred on the CJovernor power to li\

> Mt'llwuruf Anjiin, August 3 and 10, I'JIJ. - 21 A.L.K. 3."».t.
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prici-H tor cornnKMlitii's, fd ascrrtain the unuHints of com-
moditicrH stdictl. lo a|i|iti)|)iiat*- <<)iiun<Mlitii> for t||«> imhlii;

1IM-, if imrtaN..rialily wii liliild. mi |tayiiKiit ul < ()iii|HiiHH<i<)n,

tit take |iosHt>Hioii ut |.i»'iiiiM's for liii> Hlorajjr i)f ;joo«l>,

to itroliiliit till- pulilitiMiuii ..f |aU«- new-, ami of iiif.miiatioij

ituanliiiK (Iffi'iuf malliiH. He was al.xo aiif lioii/cfl to
|iio(laim uiult'i' 'trtiiin loiulitioiis a iiioialomim. and
liirtluT Acts toiifi in-d vaiiouis tiiiaiuial and otlur pow. is,

iK-idost aiitlioii/.ing tin- (•on>lrn(f ion of a ladway to faiilu i-

'hv attiuk on (Ji-nnan Souih-Wt'st Africa. Tlu- pn-.cii< » of

tit'iniun snhji'cts in tlu" (ape nuM'd at onri- tin- >. luv

dilliculties as in tin- I'nik-d Kingdom. In >x I'-mr liifli*

.1 'li-rman lesicU-nt at CaiK'tciun askid the- Cape |'i. vitK iai

l>ivision to declaiv illc>j;al liis ani-st by tlu- autimn . < i ilu-

Inioii (Jovi'rnini'nt and liis removal by tlio ,siiri,f iw.ilio.ity

lo conHncnu-nt at .Jolianm-slmrg. 'I'lu' appliciiit -vaj

i\«nipt from military >rrvice in (i«rmany and not a i< -l•^Vl^l

He had, prior to liLsarrcst, reportrd InniM-lf to tluCapctc^.wi
ma«istiatc'. 'I'lic appliiation was rt-jirtcd liy the eoint.
While they reeognized (hat there was modern authority for

mild treatment of alien enemies, they coidd not <leny the
poMtive right of the (ioverninent to taki- the aetion in

<|iiestion, as it was within their legal right to detain as
I'liMjners of war every sidijeet of a hostile power fomid
vithin their territory, and the eourt had no disrretionary
power to intervene. The same eourt in Septemher I!)14,

ill <.,: /Htrle Savage ami ol/iOHr decided the rights of alien
I iicmies to sue and be sued in the Caju' eotirts in the same
Hiise as that of the deeision of the English Court of Appeal.'
It was laid down that the eharaeter of an alien enemy is

d( termiiied by residence iu a hostile coiuitry, and that in

a.cordanco with the rules of Englisli common law this jtre-

-I rilies a i)rohil)itioii of intercourse between such alien
till lilies and persons resident in the Cape, ami the court
til 111 that, unless special legislation was pa.ssed in accordance

' !l''l«M<.iM). 742. 'i [IliUjC.P.D. H27.
I'lirhr V. Fr'uiltnlnrij. Kr>ijliii,j,r v. .S'. Smniiil <t- J!i'.s, iifilil, iu rf

Mirhu.i PultnU [lilljj I K.Ji. 807.
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with tlic Hague ('(mfoioncc of Iit(t7, f()rl)i(l(liiif; interference

witli lef^al proceediiif^s, tlie eoMunoii law rule involved

a })rol)ihition for an alien enemy to use any Sontli African

court of justice. The same rule did not interfere with

suing alien (-nemics in a civil action, as there was nothing
against jmhlic jh licy in this, and it resulted tliat an alien

enemy could he sued in the courts of the colony. It was
also lield that as the method of substituted service did not

prevail in the courts of the Cajjc, and as edictal citation

would he an imperfect means of giving notice, recourse could

he had to the nu-thod of seizure of ])roperty ad jundnminm
iuri.sdutioneiu or sim{)ly to .service of the summons on the

local branch of the iirm in (piestion, whose head office was
at Herlin but which had branches in the Cape.

It is (piite inevitable that after being so deeply atfected

by the war a.", the Dominions have been, and after making
such ready sacrifices for the cau.se of Empire, they should
.seek the assurance that they shall most fully be considted

with regard to the termination of hostilities. For a time
a somewhat determined movement was made in favour of

the holding i:i May or June HU;! of an Imperial Conference

to di.seuss affairs,* l)ut the proposition, though jip|)arently

seriously intende<l and su])ported by the wishes of the

Commonwealth (Jovernment, could hanlly be taken as

practicable. The Canadian (iovernment, by means of their

mini.ster statioiu'd in London, had the fullest and most
intimate relations with the Imperial (iovernment. and
a conference would have had i o attractions for them in

any way. The Prime Minister of the Tnion of Souti>

Africa was bu.sy in devising an attack on the (icrman forco
in South Africa, and was also for the earlier part of the wai

deeply engaged in conteniling against a dangerous rebellion,

and after its suppression was very busily involved in an

election campaign. In the Dominion of New Zealam!
a curious jiolitical |)osition arose in December 1014, for tin

oppo.sition, as a result of the general elei 'ion, found itself in

' S<-c Th( Timci, May 22, lill.^i; /{itiiinl Ttihl,; I'.tl.'., pj,. .t2."> .si'(|. Tli.

latter i.-" a ri-asoiu-d Mtatfiiii-iit of great interest.

i.ie
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almcst an equality with thfCJovcTiinu'iit, the is.suedejK'iidin^'.

as usual in such cases, on the decisidii of one or two doubtful
seats. The position therefore left no possibility for the dis-

patch of a minister to the I'nited Kingdom until, after a long
series of tactics, it was agreed to found a coalition govern-
ment and to send a united representation to any Imperial
Conference held in the future, a decision the wisdom of
which was obvious, since the two parties in the Legislature
have clearly come to almost the same numbers and degiee
of popular favour. In the Commonwealth alone could
ministers have been spared to visit the I'nited Kingdom,
and the holding of a Conference with these ministers was of
course open had they cared to come, but naturally enough
they preferred a full Conference. Accordingly the meeting
of tht- Imperial Conference due for IKlo was post|)oned by
agreement until a more convenient season, but a most clear
intimation was given that the terms of peace as affecting
the Dominions would be discussed with the Dominions
l)etore the jjcace was concluded.

In the military operations which were undertaken by the
Dominions against the (Jerman Protectorates in Samoa, in

New (iuinea, and in .South Africa the (iovernments con-
cerned acted entirely on the understanding that any con-
itiests which were made by their trooj)s were made in the
name of the Empire, and that the question of annexation
oi other action in regard to the coniiuc^ts must wait until
the conclusion of the war. The territory thus taken was
therefore not annexed to the Crown, as often looselv stated •

the territory was merely occupied, and is now being adminis-
tered by the Dominion Governments on behalf of the Crown
IHiiding the linal allocation in time of peace. The con-
ventions which were made with the (Urman forces occupying
tlie islands were nothing but military conventions, though
the fullest use of the freedom of a commander was made
liy (icneral Botha in settling the terms on which (Jerman
Suuth-VV'est Africa was to l)e yielded to tlie Rritisli arms,
it i>. however, very certain that neifiier New Zealand, nor
tiic Commonwealth of Austraha, nor the I'nion, will be

'

Mi!',.'

n wi

i J
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pv

willing to relinquish the territory which th«>y now hold.

New Zealand l.itterly resented in iHiti) the eonelusion of the
Samoa Convention,' though that Convention was really

forced from the Im|»erial (Government hy reason of the
pressure exerted by the Oerman (iovernment at the irioment

when the British reverses in the Boer War had bej^un to
look serious. At that psychological inoment the |)ressure

of public opinion in (Jermany, which had been fairly calm,
became, in the view of the (Jerman Government, so serious

that something had to be done to assuage it, and the action
taken was in the form of asking for the cession of the British

share of the i-slands. Luckily the British (Jovernment. by
remaining firm, succeeded in obtaining the cession of all

German claims on Tonga and the giving uj) of the Solomon
Islands, l)ut obvious considerations of this kind do not
apj)eal very forcibly to persons not famiUar with foreign

politics, and at a great distance from Europe. The feeling,

however, that (ueat Britain was negligent of the interests

of \'ew Zealand in that matter, though it cannot be too
often said that it was perfectly unfounded anil that British

diplomacy in this affair showed itself at great advantage,
is one which it is not to be e-xpected that any considerations
will eradicate, and the demand of New Zealand for that

island will be firmly pres.sed at any conference or discussion.

Similarly Australia remembers that Queensland tried in

vain to anne.x what is now German New (niinea. and may
be trusted to demantl that the full possession of the territory

will be secured to it. not indeed because of any intrinsic

value, of which it j)robably has very little, to judge from the
case of British New Guinea, which will not progress despite

much effort and some money, but bee anse it is most unilesir

able to have in foreign hands any part of an island which
is really an intetrral |>ai1 of the contiTH-nt. In the case of

S'juth Africa (Jcneral Botha has already declared that (he

(Jerman territory is reipiired fnr the I'nion. It is .>^aid in

have in it not merely great wealth in diamonds, wliidi i>

admitted, but con.siderable ranges of land suitable f(n

' >See Purl. I'ap., Cd. 7, 38, 31t, 'J8.
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settlement, and the great need of the Union (Jovernment is
such land. Moreover. (|uite jiisf eniphasi.s lias Ix^en Jaid »>y
CJenerai Botha on the ( .Mid.ut of (ierniany in its treatment
of the Hereros as a source of unrest and disco.itent among
the native races of South Africa. Nor in fact can if he good
for a country to have as next iw-ighbour a country which
exterminates a nation witii as littlr i.iimanify as shown hy
(Jermany to a helpless if not very jtttractive native race.
Moreover, the actual presence on South African soil of
.1 |)o\vcr which has intrigued against th*- Government of
South Afri. I is really an mtolerablc grievance, which the
Tnion cannot be expected to acquiesce in -mless it is

essential.

It is ohviou that there is abundant rooin for dilticulfv
in the granting of their desires to the l)oinini<jns unless the
war has a lierfectly favourable ending, and in that ease
there is the danger of the desire to mitigate the harshness
of the terms given interfering with the demands of the
Dominions. It is right to recognize the <langer, U,i the
absurd view has actually been cx|)re.ssed that, as a matter
of goodwill, in the case of success in the war many colonies,
mclu«ling German South-West Africa, should be rehuiied
to (Germany. Jf the Imperial Government has the power
lo retain (Jerman Soutli-West Africa and does not <l., so.
It will be clear that the sacritice of the Dominions has
•H'cn wasted and that the Empire is merely a name, but
!
tie contingency of any such folly on the part of th. Imperial

' Jovernment should not be accepte<l as a possibility. The
more serious position may be that some sacrifices hi've to
I'c made to ensure peace, and that the Dominions may be
involved in the sacrifices. Tin- mere possiliility of this is

iHlecpiate rea.son to render the prosecution of the war by
ilic (iovernment the more effective and resolute.
A mere con.sideration of the actual position of the war,

tlic great efforts wiiicli must still in- made before there can'
I'c any hope of peace, shows how idle were the proposals to
have an early meeting of the Imjierial Conference, based
I'll the idea which the J)ominions, not i)erhaps unnaturally,

I
;;
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enteitaiiU'd, since many |)eo[)lo itt the United Kingdom
.suffered from the same dehisioii, that there was a ehanee of

an early pence. It is still jiremature to discuss the actual

mo<lc of arranging peace when no peace is in sight. It is,

however, quite a dilTerent tiling to discuss the steps which

should he taken in settling the outlines of the coiulitions of

peace to l)e sougiit, aru! that could be done by a conference

if the time and circumstances of the Dominions i)ermitted

a full att'.-ndani ! of ministers. It may, however, be

ob.served, that the appointment of the ex-Labour Prime

Minister to be High C'onimissioner of the Commonwealth in

London affords a simple and effective n .ans, if desired,

for keeping the Labour (iovcrnment in touch with the

Imperial (lovernment and with foreign affairs. It is true

that the High < (inimissiijiur remains a civil eivant of

a special kind, but that docs not alter the fact that he must

be in complete .synjpathy with the Labour (Jovernmcnt of

which he has so long been the leader in Parliament, and

that owing to the caucus .system he is not in the same
position towards his ministerial superiois as the ordinary

High Commissioner to the (JovcrnnuMit by which he is

ap[)oinlcd. The Lal)our system of rule gives to the private

individual a con.siderabh' amount of importance as com-

pared with ministers, for it reduces their rank by sul)-

ordinating their position to the control of the Labour Purly

in Parliament, and behind that the Labour Party in the

country, and thus while the jK)siti(»n is c.xjHiimental it is

not imjjo.ssible that in this way the neeils of consultation

might be met effe< tively and conveniently. That if possible

a full Conlerence should be held is obvious, but mu.-t depend

on the wishes and needs of the Dominions as a whole :

Australia and New Zealand have far more need foi confer

ences than the nearer Dominions.

The position of the Dominions in any actual Peace Con

ference which might be held to settle tertns of peace i-

a more difficult question. If a formal meeting similar u>

those which marked the end of the iireat wars of the begin

ning of the nineteenth century were held, it might be jxissildi
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to have tlio Dominions itod l)v a(h )f thoBireprospnt

ploni])otontiarics, or as members of the British delejration
acting on the rule that the final decision would rest with the
Imperial Government. It might also he possible that fhey
should act as j)lenipotentiaries to represent the King on
behalf of the Dominions, as has been done in the case of
two commercial conferences, and has been suggested above '

as a suitable jjrocedure for Hague Conferences. But it may
bcdou»)ted if, in case of the peace necessary to effect a settle-

ment after a war in which there are the wishes of so many
allies to consider and so many conflicting aims to be recon-
ciled, it would not be better to allow the Dominions merely
to be represented in an advisory capacity.

It mu.st of course be remembered that the common idea
that in this war the Dominions are coming to aid the Kmpire
merely out of chivalry and loyalty is not an accurate
representation of facts. It is most true that this is the
feeling animating many of tiiose who have offered them-
selves for service, but it would be idle to deny that tlie war
i- essentially one as much for the freedom and the jiower of
self-governme!it of the Dominions as it is for tlu- freedom
of the United Kingdom. We may indeed go further aiul
Mssert that the Dominions are in rather more danger, with
(he exfcptjon of Canada, which would be protected by the
I iiitKJ States in accordance with the Canning doctriru-- as

I iiiiiK iiitcd by Monroe in her own vital inierests.'' than the
I nited Kingdom heiM'If. which is too strong to Ite finalK
I tiled even by a victorious (Jermany. IJut .\ustralia aufl New
Zealand, and still more South Africa, would luive !io chance
<if resisting apjiiopi iiition by a victoiious (iermany. and
ii is idle to deny that the obtaining of such ])ossessions

•'vould exadly meet the (icrman view of their future in the
^'iild. 'I'liere has been evidence already in the <'oniinon-

' I'nrI 1. ( hiiji. \iv.

- S,.c J. S. Kwiirl. Kiiiijilim, raiius. ji. I (Hi <ii. „||„ usefully n-rninds his
f' Ihm ('iinii(li,His of llif trui' source of the |M)liiv.

' This would Ik' huiiiiliiiliiij; |o { imaihi, as [Hiinted out l.y .sir W . I.nurier
;

/.<(«'/ Tiihh. J!»l,-.. p. 4:tl. Mild hy Sir H. Mord.'ii. il.i.l. n. »:12.

n
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wealth' of tlie insidious control which has hccn ofToctcd of

the whole metal industry, a control which the ( 'onimonwealth

Government has s( t itself successfully to defeat for good,^

and the university circles of New Zealand have given

ii signal example of their lack of common-sense by their

determined resistance to the wise decision of the Govern-

ment and the Parliament that an unnaturalized German
professor >liouid not l)e alhnved to continue the instruction

of youth.

' Xotp should l>o made of tho cloar rocognition of the Biillettn (e. g.

Aug. 12, l!tl."») of the real .itake 'vf Australia in the war.

- See Kiiuml Tnhir, liliri Ifi,
i.)..

17."> (-'O. The necessary lo-ojieratioii of

the Iniperiai ( Jovermiient i.s lo Ik' ohtaiiied by Mr. Hughes duritig hi.i

Visit of Manli I'.MO to London.
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APPEALS TO THK I»HIVV (OlWCIL

There still exists at the -icscit day a very wide right,

of ajjjjeal to the ( rown-in-Coimcil from the courts of the
oversea Dominions possessing resjxjnsihle government, and
it =s perhajjs not always realized that the right to appeal is

not one whieh can he taken away at pleasure liy the Legis-
latures of the Dominions. Apart altogether from the
(lucstion of the exercise of the right of the'"rown to withhold
assent from a Bill fettering the right of the Judicial Com-
mittee of the Privy ( 'ouncil to gra-nt leave to appeal from the
decision of a Dominion court, in almost «very case such an
attempt at legislati<in would he ultra vires, and would
therefore not in law hamper the exercise of the discretion
of the Judicial Committee in performing their function of
considering such aj)peals. Moreover it must always he
liorne in mind that the Judicial Committee is a judicial
liody.and that, though it is not impervious to cons^iderations
of a quasi-political nature as to the mode in which it should
• xcrcisc its right to grant special leave to appeal, neverthe-
less it is bound to deal with any such application in a judicial
-I'iiit and to decide it in a judicial manner. It would not
l»' possible to lay down for that body any rule that the
'li>like of a Dominicm to the hearing of appeals should be

' ^Tound for not hearing tho.se appeals which were actually
'nought to its notice.

The right of the Crown to grant special leave to appeal
nsts on the royal i)rerogative in the tirsf instance, but the
P'ciogative can l)e barred by local legislation ir, most cases,
in.l if may be held that it could efTectively be linrred in the
'asc of this i)rerogative also. There is. Siowever. a certain
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(lifliciilty in the matter which cannot he wholly ignored.

The preropntive is exeicised in the Tnitcd Kin>?doni. and

not in tlie Dominion, and it may ho argued that the effect

of a local Act being limitcil in territorial effect woidd not

har the possihility of the grant hy the Crown of special

leave, and that, if on the hearing of the appeal the judgement

were reversed, the effects of such a reversal would follow

automatically in law, if not in practice. On the other hand

the question is really academic, for, if the actual effects

were not permitted to follow in the Dominion, if the courts

there were instnicted In local law that their decisions were

to he treated hy them » • final, the reversal of a decision on

appeal would matter aothing, and, what is more important,

the .ludicial ("ommittce woiild not deal with judgements

which would not he affected l)y their decisions. In any case,

however, the power to prevent the operation of the preroga-

tive is taken away from nearly all Dominion I.egislatures

hy the provisions of an Act. 7 and H Vict. c. »i!», which was

])assed not for this purpose hut merely heeauso it had hcen

found douhtfid whether the Crown had jmwcr to hear cases

hrought on appeal, not from the last appellate jurisdiction

in a colony, hut from an inferior court. It may at first

sight scetn strange that there should have heen any desire

to hear api)eals direct from the inferior courts, liut the

explanation is that in several colonies the final court of

appeal in the colony itself was the Govemor-in-Council.

not a judicial body in any very satisfactory sense. an<l not

one which was likely hy its deliberations to add murli of

value to what was said in the highest inferior court. Indeed

this anomalous system remained alive in tiieory in Western

.\ustralia mitil l!»ll.' when the last remnant of it was

abolished as the result of the discovery that Dparently the

Covernor-in-Couticil was a court of appeal in divorce cases.

a duty which that body had not the slightest <lesirc ti>

perform. The Act. however, while permitting ajjpeals t..

he lirought direct from any inferior court. incidentall\

abolished all restrictions on the right to bring app-ai-

1 .\.l .\(). 4 of I'.dl : I'nrf. Pop.. Cd. (>0!tl, f-
"»:(•
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from tlif iiiml court in any ((iloiiy l.y iiicludiii^' that court
in its wonlinj,'.

Cniiously cnongh the cUccI c.f the Act in (jnotion was
long overlooked: it is otherwise inexplicahic that there
should have arisen uiy dispute regarding the Act creating
the Sui)reme Court (f Canada, when flic Imperial (Jovern-
ment in IK'o clearly intimated that fix- Ait must not touch
the jHcrogativ right to grant special leave to apjieal. or it

could not expect to ol.tain the royal approval. The same
(juestion arose further regarding the right of the Privy
Council to grant special leave to appeal in the case of
criminal cases in Canada. The matter was Wrought to
a head by the discovery that the Privy Council in a suitable
case would grant such leave us in the case of the trial of
Louis Kiel • for his part in the North-West rehcllion of iHHr,.

The Canadian (iovernment decided that the prerogative
must he liarred, and after one failure scciu'cd the placing on
the statute book of a law, which was jield by tJiem to have
attained this end. The .\ct, however, is not a triumphant
example of the barring of the prerogative, but a striking

< Xiimple of the fact that the Act of 1844 .seems to have been
as little read by the lawyers of the Crown in Canada as by
those of the United Kingtlom. In the case of New Zealand
an Act dealing with divorce pa.sscd in the year I!tl2 .sought
to restrict the right of appeal to the Privy ('ouiicil in a minor
matter: the jMnnt at issue was infinitesimal, l)Ut it was at
once recognized that the Act was iiUki rircs tiie Pailiamcnf

i New Zealand and by .\ct No. <)!) of liil3 the peccant
1

lagraph was emended.'-

It is not of course to be supposed that the Judicial Com-
iinttce are indifferent to the views of the Dominion (Jovern-
iiH Mts in the matter of what appeals arc |)roper. Of tiieir

"wn motion they have in.sisted on declining in normal
I i.i.umstances to hear a|)peals in criminal ca.ses and have
nfu.sed to become a court of criminal review. tlio'..gh they
liave always held themselves at liberty in any very extra-
"fdinary case to grant leave to appeal. The trial of Kiel

. ..'. I'll
J)., Cd. 7J07, |). -J7.

' Hid V. Jifg.. 10 Ai)i). (.as. 67.'>.
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370 IMPERIAL UNITY AND THK DOMINIONS

was dourly such a msv : not only \vii« tin iimttor oiu^ of flu'

utnio.-it |>olilic'iil inti'irst in thi- Dominion, where the jHoph

of Qneltee wt'ie eager to save a man whom most of ('ana(hi

regarded as no better Mian a nuirdenr and wlio was in faet

a good deal of a madman, but the (|Uestions raised as to hi-

trial were serious (|ue-<tions (' eonstitutional I iw, dealing

with tlie problem how far it was possible for the Legislature

to repeal the old statutes in force in the teititors before it

was placed under the legishitivc powi i of the Dominion of

Canada. U is not likely that any sueii case will ever again

arise in Canada, but, if it did arise, it iw not certain that ''ic

Judicial Committee would feel bound to refuse to (h-eide it :

it is not even impossible that it . ight be desiral>I<' and

desired that the Judicial Committee should so deude it,

for Canada has very high respect for the advantages of

a tribunal wlii h is above any suspicion of being swayeil

by party politKS in the Dominion. On the other hand,

the Judicial Committee on May 7, l'.tl4, declined to admit

an appeal f'om the Supreme C(nirt of Canada in C'areij v.

Hoots, whicb was a case arising out of contract to iiurcha.sc

land : the matter was disputed and I here was very coii-

Biderable conflict in the courts below, the decision of the

Sii| erne Court reversing a decision of the Supreme Coiiit of

Allierta in its appellate jurisdiction, a fact which vva>

urged as a reason for having the matfei finally dispo.scd of

by the highest tribunal. In this sort of case appeab l.av(

not rarely been allowed in the past, but the Lord Chanccllm

announced that in his view the practice of the i oiirt luni

been unduly lax, especially as tiie Supreme Court Act ef

the Dominion evidently deprecated any ajipeal at all beiii^'

brought to the Privy Council. The view is one whli !i i>

naturally felt strongly by the Supreme Court of the Dominion

itself, and there is this aaiount of justification for the objec-

tion to the hearinji of such appeals on other than con>titti

tional questions, in that the plaintiff or defendant, as tiif

case may be, who is defeated below can carry the ease dire. I

to the Privy Council from the appellate division of any

province, so that if he choo.ses to go to the Supreme (' i"

..••• ^
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lie Nlioiild ucccpt the (it

i|'I>«»l to tli«- Siipiciiu. Coiiif i> hroiiylil I

rision as tiiial. I ri )i ««M' wlicic thf

I-' viftorion.M in (|,at ((.uit tji

<\ tlu' |iiiifv mIiu

,, . ..
,

.

'•• '"^f »'•!• a .I.MiM,,,, |,v th,-
invy touno.l .s strung,.,', as nl.viuusly tlir ..tlur purtv liad
no option of actit.n acconl.Ml to him at all.

in Cunada. ii. tlir (•....Mn.,nui.altl, tlu-iT is tlu- sa
>sil)ility of I'lahorat

nu'
,"ss.,n..iy oi oiahorat.- appeals an^inj; f,n,n the fact that
an appt-al lies from every Supreme ( „n.t in a Staf to the
I nvy Conmil or alternatively t.. th- (omnu.nvveahh Hiuh
•ourt, and that fi„m the latter an ..ppeal lies l.v spe,.inl
leave lo the Judieial Con.inittee. Jh.. ,,.., of the ("ommon-
wealth IS, however, different iuted greatlv from that of
(.anada hy the arrangement made to j)reserve for the
' ommonwealth the .leeision of the interpretation of its own
( oastitution, a deeision based on the Amerieun n.o.lels whieh
it was the glory of the fathers of f.deration to f,,IIow with
mure affe.tion than wisdom, as th.. stormy history of the
interpretation of the Constitution has >hown. The Con-
Maution as tmaliy aceepte.l hy the In.perial (iovernnu-nt
Howed the High Court of the Commonwealth to he the
-"al j.ulge ,n any case brought before it where the . onstitu-
t"-..al right, of the States inle. se or of the Con.monweaKh
:'!'.: the States were conce.,.e.|, Jt was recognized at the
'

nae that
,

as the State court . woul.i deal « it h th.-e qm.tions
'-. matters coming befor,- them and as the appeal from theNate courts .till lay to ,he Privy Council, there n.ight
nise the possibility of tlu two tribunals giving ditferent
J"dKements on the sana point, that of the High Court
'-ing hnal unle>, it should be pleased to grant permission
- appeal irom its ou„ decision. But it ^^as arguci that as

•I'M .ally the Privy Council ^^as the higher court, the High
-.rt woul.l bow to its views. Tlie result proved the
'I'I'osmun to be quite unfounded. The High Court not

-rely UM • that the salary of a fe<leral o.ticer could not b.-
'U-.I Uy a state since that would ..How a state bv taxation

t
• H.terlere with a Common\^ealth instrumentality, which

"'<• (ourts of the Cnited States held to be wrong, but ^^hen
'•'"'.n'y.\\M.\< .i.Ai.Mr,: KMU,J„„n>..Sor.Co,.,j,Leg.i^ -'m 80
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372 IMPERIAL UNITY AND THE DOMINIONS

the Privy Coimcil • ruled in precisely the same issue brought

on appeal from Victoria in precisely the opposite sense,

they persisted in their view and <leclined either to accept

the view of the Privy Council or to allow an appeal from

their judgement to that body. The situation was ludicrous,

and the knot had to be cut. The Parliament legislated

-

to allow the States to tax federal officers at a rate not

exceeding that imposed on other inhabitants of the States,

and it also^* enacted that no constitutional case affecting

the powers of the Commonwealth or the States inter se

should be determined by a State supreme court, but must

be removed to the High Court itself for determination.

The Act was intra vires as the power had been given to the

Parliament to deal with federal jurisdiction, and it effected

its aim. The High Court proceeded to interpret the con-

stitution of the Commonwealth with such effect that the

most wholesale attempts at amendmei t have been made

by the Labour Party to rescue the Commonwealth as they

hold from the legalism which has deadened its life and is

destroying it. On the other hand the High Court on the

occasion when it has allowed the Privy Council to deal

with its judgements has not fared altogether very satis-

factorily at its hands, and the irony of fate is that while the

High Court of the Commonwealth has on the whole dis-

tinguished itself by the upholding of the rights of the

States and not of the Commonwealth—whereas the tendency

of the Supreme Court of Canada has rather leaned to the

other side, the Privy Council, with whose decision it quarrelled

in the early history of the court on the ground that it was

too favourable to the States, has gone in its latest judgement

much further than the Commonwealth High Court , by holding'

that the Royal Commissions Act, 1912, of the Commonwealtli.

on which action against the Colonial Sugar Refining Compeny

was based, was not merely not applicable in that special case.

but was in itself tiltra vires as containing matter which was

quite beyond the authority of the Commonwealth.

1 Webb V. OiiUrim, [VMM] A.C. 81.

2 Act No. 7 of 1907. 3 Act Xo. 8 of 1907.
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In the ordiiinary jurisdiction of the High Court of the
Commonwealth on appeal from the Supreme Courts of the
Ntate.s, the judgements of the Commonwealth have not
received always very respectful handling from the Judicial
( ommittee of the I'rivy Council : in one case which aro.e
out of the interpretation of a law of New South Wales ard
affected the question of the degree of privilege «hich was
allowed to a society which for ^ain carried on the work of
giving information about the financial status of private
persons, the result of the reversal of the decision of the
H.gh Court in favour of such societies r-ossessing privilege
by reason of interest was that the New S, ,th Wales Govern-
ment introduced an amendment into their law i of libel
which would have resulted in undoing for New South Wales
the interpretation of the law as laid down by the Judicial
Committee. The result, however, was not what was
proposed

: the Bill was so considerably amended before it
l-ecame law that it could not be said to have accomplished
Its purpose in any degree. Nor, to do the then Prime
Minister of the State justice, did he suggest that the view
of the Privy Council was bad law : he merely thought that
the law as it resulted exposed to too serious risks of heavy
penalties firms who were performing a useful work in
M country where credit is of much importance, and he
.onsidered that, if they did their work honestly and in
a competent manner, they should be privileged in respect of
a mis-statement as to a man's position made in good faith,
without negligence and without malice.
In the case of the Union of South Africa far greater

inroads in theory have been made on the royal prero<rative
iiian in any other Dominion. The South Africa Act^Vdm
ic|-laced the old procedure under which appeals came to
th.- Privy Council from a considerable number of colonial
joints, three in the Cape, two in the Transvaal, two in
•Natal, and one in the Orange River ( 'olonv, by the establish-
'Hcnt of a new regime under which one Supreme Court for the
I mon was constituted, to which in its appellate division

» Act Xo. 22 of 1909 ; Pari. Pap., Cd. 5135, p. 1.",.
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all the appeals whieh formerly went to the Privy Couneil
as well as others might eome. From the <li visions of the
Sn|)reme Court no a])peal was heneeforth to lie to tho
Privy ("ouneil. hut from the appellate division only might
an api)eal be hrougiit by sjjecial leave to the Judicial Com-
mittee. It was also intimated that the occasions on which
appeals could be allowed were expected to be very rare
indeed, as it was desired that the ajjpellate division should
in effect be the final appeal court for South Africa. * It

must, however, be remembered that the state of affairs in

the Union is somewhat unusual—the law in force there is

Roman-Dutch law, and the lawyers of the Union are familiar

with the peculiar variety of that law which applies to tho
Union : the Judicial Committee of the Privy Council has
no such familiarity with that special law, and therefore it is

not unnatural that i)arties in cases are not specially anxious
to take their cases away from the domestic forum. More-
over, the bringing of appeals is especially a matter for

wealthy firms and companies, and these are not in South
Africa constantly engaged in litigation arising out of con-
stitutional points as in Canada. The Parliament of the
Union is, subj(;ct to the control of the Imperial Parliament,
in effect a sovereign body, and cases of constitutional law
of real importance will always, it may safely be said, be
comparatively rare.

Efforts have of late years, especially since the beginning
of the century, been made to arrange improvements in the
Privy Council which will make the position of the court
less open to attack on constitutional grounds. It is idle

to suppose that the ajiomaly of a court which sits in England
and which is not in any very obvious way in touch with
Imperial issues can be regarded universally with satisfaction,

and there has always been a certain current of oi)inioii

in the Dominions in favour of the restriction of the right of

appeal. The Constitutions of the Commonwealth and the

Union both permit legislation by Parliament to restrict

' Tlic pxpootiition has I)ecn fully realized; appeals have almost dis-

ajjpeared from the Court in its Ciiion jurisdiolioii.

%i^'-
'
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ho lifrht of app.-al. but the legislation for this e,„l nu.st l,e
reserved for the signifieation of the royal jileasiue, and no
responsible Government has gone so far as to intnuhice
a Bdi to this end. Xor have the Dominions vet j.ut forward
.1 demand for the restriction of ai)peals, and in<leed there
IS a fair amount of evidence that the statesmen of the
Dominions have not yet reached the stage of hol.lir.g tiiat
It IS a matter of importance or even perhaps really desirable
that the appeal should be taken awav. The possibilitv of
occasional ebullitions of fcelii.g is ahvavs p.esent : New
Zealand some years ago was bitterly moved bv a judgement
which was, it held, based on the totally wrong-headed view
that the New Zealand Covernment had been trying to
neglect native interests, and from this time dates the strong
antipathy of Sir Robert Stout, the Chief Justice, to the
Privy ("ouncil. TIio disputes between the Privy Council
and the High Court of the Commonwealth created strong
feeling both for the Privy Council and against it : the
States thought that it was upholding their rights and the
judgements of State courts: the Commonwealth feared
tiiat Its influence would be thrown on the side of the States.
In Canada of late years it has rendered some constitutional
judgements of great value from the point of view of calming
popular feeling

: its decision ' that the House of Commons
of Canada had no power tw enact a general Marriage Act
|)ioviding for the universal conditions of recognition of
valiflity of marriages, in face of the fact that under the
constitution the provinces have the exclusive right to
legislate regarding solemnization of marriage, put an end
to an inconvenient and troublesome agitation ba.sed on the
fact mat the Xe (emere decree was supposed to have legal
\ alidity in Canada, as was surarsted by the decision of one
judge in a Quebec case of a .riage of two (^atholics by
a^ Protestant. On the othc. hand, feeling in Quebec in
liii:? was somewhat strongly moved by the decision of the
I'livy Council in the case of Cotton v. Hex:- The matter
was one of succession duties : all the })rovinces of the

» [l!tl2] A.C. 880. » [1914] A.C. 176.

! H



mmmm «IHI

vi

m--

370 IMPERIAL UNITY AND THE DOMI\k)NS

Dominion arc anxious to ^et as much revenue as th-iy

can in this way, and they theiefoie seek \>y every device

wliatever to secure that re\v'nue by evasions of the rule

which Hmits them to taxation of j)roj)erty actually in the
province. The Privy Council in that case did not, however,
as in an earlier case,' discuss the matter on the subje> . of

the nature of taxation within the ])rovince. hut instead

they dealt \\ ith the matter as of indirect and direct taxation.

The Provincial Legislatures are limited strictly to direct

taxation and are not allowed to levy indirect taxes, so that
the i)roiilem was whether the taxation in this case was
direct. The .scheme of the Act in the opinion of the ccurt
was that it levied a duty on all movable jjropcrty wherever
situated of a man who died domiciled in 'he province, and
"^quired that every executor, administrator, trustee, uni-

versal legatee or notary before whom a will had been
executed sliould furnish within a certain time a schedule

of the estate. The collector of revenue then intimated the
amount of duty jwyable which the declarant had to j)ay

within thirly days. The collector could thus recover the
money from the declarant, who would in most cases be
merely the notary, who in his turn would have to recover the
money from the estate or, more correctly, the i)eople con-
cerned in it. Now, if an ordinary case were taken of

movable property in New York dealt with by the will

of a person domiciled in the province, the legatee could
obtain the sum outstanding under the law of New York
without showing that he had paid duty in Quebec, and the
case would clearly arise of the declarant in Quebec being
a person who was not expected to pay the duties in respect

of this legacy at all, but to recover them from some other

l)erson. This could not be direct taxation with'n the

meaning of tiie words in the Britifih North America Act.

wJiieh clearly contemplated as direct taxation only what
was held l)y Mill to be such taxation. The Privy Council

therefore held the whole scheme of succession duties in

Quebec invalid.

' Woodruff V. Alturncy-Giucralfor Onturio, [i'JOSJ A.C. 508.

iilH
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The Act was obviously a mfher iin,.l,.asa„f l,|ou f,, (l.c.ovcrnmont of yuehe,-, whicf, was ,>..t in fl... position of!os.n« all

,
s ,.c.v(.n.u.s fn.n, tlu- .lutios a.ul of Inn „g a crop

of actions for the r.funrl <.f .|„Ues already ,>ai,- Th. Lepi '-

lature therefore hurriedly s.-t to work i„ .lanuarv 1!M4 too.m.. measures to estai,lish the tax as a direct tax. and one
of t^.ese measures was directly ainu-d a( the Judicial Con,-
••"ttee. It rectecl that the judfre„u-nt rc-sted in lar.'e
..H-asure on c-onditions which were non-c-xistent, the alleged
obhgat.o„ of the notary to pay the duties, as under art. Lu
of the Jievj^e,/ Slatafe., KM.!., the notary was exprc-ssly
c-xempted from the c.|ass of persons who" n.ust u.ale th'dcdara .on. and therefore he liable to pay the dutic-s, and it
asserted that the Acts regarding succession duty all agreed
••' not taxing the person making the declaration.'l.ut did tav
."unedmtely and without benefit of recourse the beneficiaries
""cer the Acts. It proceeded, however, to spoil the effec-t
of its assertion that the ease was decided on the ground of an
.rror, which was obviously not the case, though the remark
regarding the notary was an error, by admitting that the

le by which a cleelaration was made by one person onlyami he became liable to pay the whole duty on the estate to
theeollector, was introduced by an Act, 58 Vict c IG s 2
winch was passed merely to obviate the trouble under" the
o <l ru e, by which every person had to send in an inventory,
(hough each was only liable to pay on his share of the estate
Moreover, it argued, even if one person could be called upon
to pay the whole amount, which was not the intention of the
A.'t., though .t might be possible under their terms, still he
•iHl not pay in the expectation of indemnifying himself, but
>u- merely paid as representative of the other heirs out of thecommon estate. It further stated that, as those who paid
succession duty before the introduction of the new procedure
-e.e not entitled U, recover back the dutic-s paid, clearly it

uld be unfair to these persons if persons who had paid
ubsecpiently could recover the duties paid, and it accorcl-
g y provided that the intention of the Acts was and had

"ttn, that every person to whom property or any interest

111m
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tliorcin was Iraiisniittcil owing ti> ricatli sliduld j)ny <<i tln^

Govrninu'iit. directly and without having a rccoiirso against

any other person, a tax enleulated on tlie value of (he pro-

perty as transmitted, and that there should he no right of

aetioTi against (he(iovernment for the recovery of any nir>ney

heretofore or hereafter paid to it in respect of succession

duties for the reason only that the tuxes were not direct

taxes. The Act was not to a])ply. however, to pending or

decided cases. It is clear that the ciactment validating

what hud ))een done is of doubtful validity, since what is not

a diiect tax cannot he made a direct tax by any effort of the

Provincial Legislature, and a ])rovision forbidding an ai tion

has no validity if it deals with an action for an illegal act of

the jirovinee, .since it shares in the illegality of the action

under the ("onstituti«m, but the enactment pres\imably

secured the position as to future tax-payers. On the other

hantl, the i)assing of such an Act was a clear breach of the

courtesy due to the Final Court of Appeal, for even had the

Act been correct in point of fact and the decision of the court

much intluenced by the fact of the notary paying— which

was not the ease—the terms of the ])reamble are unwise.

It remains, however, curious that the error should have been

committed : the case was argued as always by expensive

Canadian counsel, who must have been guilty, one would

think, of some error in their presentation of the case.

Apart, however, from ebullitions of feeling of this kind, it is

clear that the permanent acceptance by the Dominions of

a conrt in London is impossible, unless that court can be so

enlarged as to give the Dominions some just feeling that it is

an Imperial court. The arguments which can be adduced

for the retention of the appeal to a purely colonial eoiu't. as

the I'rivy Council may rightly be said to be, as colonial

appeals occuj>y its attention far more than anj'thing else,

and as its judgements are not binding on the British courts,

are not of sufficient ini])ortance to induce the Dominions to

accept it permanently, It is true that the court is of some

value as dealing in a uniform way with the prerogative of

the Crown which is, generally speaking, identical in all t lie

I' \i
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I)ominidiis, hut tlii S IS
.

•.ul)jo(rt to local lonislation and
hm.fo,v IS nft,.„ to ho intrrprcto,!. not on the hn.a.l
ims.s o tho onli„a,y law, h„t on the special hasis of lo.-al
Acts. It IS also tine that it is a h.uly which in oas.-s of stronu
j... it.cal i.x.itemc.t in a Don.inion n.av he rclid on to ho
<alm and givo an nnhiascl jii.lgcnu.nt. Th.-ro is too a
sl-cia pn.pricty in entrusting' to it such ..ascs as the hoi'.n-
'
ary dispute hetwe,-n South Australia and Victoria, uhieh it

d.spose.l of very satisfactorily, for tlu> settlinu nf such dis-
putes ,s part of its historic functions. l,„t for this purpos,- it
.nust l.e romond.ered thai it nee.l not have he,., invoked in
it. lu.i.cml attitude proj.er

: the power of tlu- Crown to uiako
siHvial r.-ferences coul.l have heen used as ir, the case of tho
disputes over tho Ontario an.l Quehec houndarv in IHTS
and Ontario and .Manitoha in IHS4, and the peudiuK lefer-
ence m the case of the Xewfoun.lland an.l ( anada houndarv
I ho hnglish common law, however, is so far from alive in
most parts of the Kmpiro where it is now in part <>nd.o.liod
ill statutes, in part changed l.y legislation, that the function
of the Privy Council in maintairing uniformitv of law is not
I) no taken very seriously.

But there would ho some real tem,.tation to the Dominions
to take part in tho reconstruction of the Judicial Committee
If they •ould be given the assurance that tho l.odv would he
con.erncd with appeals from F.igland, Scotland, and Ireland,
as well as with appeals from the Colonies, and that the mem-
bership of Dominion judge -Mcallv welcomed. The
two things must go togetl, long run, and the ideal
o the Dominions, so far i . „ot prefer to have the
^'l>'>hti(m of the ap,,eal /„ ,s that expres.sed hv tho
< oinmonwealthCJovernmcnt in llK»i,at tho Conferenco> hold
11" that year in view of tho passing of tho Conuxomvmlth of
Anstmha ConstituHon Act. in which for the first time the
picrogativo was seriously afTectod hy tho exclusion of consti-
tutional cases in certain instances from its purview. It was
then suggested that there should ho constituted an Imperial
( ourt of Final Appeal, including Dominion reprosontativcs,

' Pari. Pap., Cd. 840.
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one for Ciiiiiula. one for AiiNtralia. iiiiil oiu- for South

Africa bi-iiiji sujim'stt'd, which wouhl cxtTcisj- flic whole

jurisdiction of the House of Lords on ajipeal, and of the

•Muhcial Coinniittctv on Coloiiiai and Indian appeals. The

court was also to inchulc an Indian judj^c and was to sil in

two divisions, on one of which could he a Colonial jiul^e and

on the other one Indian and oiu- Colonial. For sp«'( i^d cases

the two divisions would sit together, and the expc-rt opinion

of the judye UH)st familiar with the suhject-uuitter of any

case would he utilized by the Lord Chancellor as the ground

for nssijfiiing one case to any division. The proposal, how-

ever, wa.s not then generally acceptable to the Colonies, and

nothing further was done for the moment.

Of the two ideals of the Commonwealth view in liXII, the

first, that there should be one court only of apjieal for the

Whole Kmpire, has been left in practically the same j)osition

an in lUOl. The latter, the question of the adtKtiun of

(*oIonial judges, has been dealt with pic«..-meal, an<l on the

whole rather unsatisfactorily. 'I he first .step was taken in

1895, when by the J uiliciul Committee Amendment Art, 18!lj,

it was rendered possible to add to the I'rivy Council not more

than five ])erson.s being I'rivy Councillors wh > were also, or

had been, .Judges of the Supreme Court of the Dominion of

Canada, or of any of the superior courts of the ])rovinces, or

.judges of the Supreme Courts of the Australasian Colonies,

and the two South African Colonies, or other Colonies named
by the King in Council. The number of five was only

gradually made up : the Chief .Justices of Canada, of the

( "ape, and of South Australia were appointed in 1 807, and latei'.

in 1!)04 and 15>01, were added Sir H. E. Taschercau, the new

Chief .Justice of Canada, and Sir S. Criffith, the Chief Justice

of Queensland. The places of thi' two okler Canadian judges

were taken by the apj)ointment of Sir C. Fitzjjatrick, Chief

.lustice of Canada from 190(>, and of Sir E. Barton, of the

High Court of Australia. IJut there was no provision in the

Act for the payment of the judgo, and as a result, though

thej' might sit occasionally, that could only be on rare visits,

when judges came to the United Kingdom on other business

J ill. ^f^^^
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al llM-ir own i-xpcrisr oi at the cxptiisi' of (he (Jovniimciif
wliith they icpn scnl. .1. In |<.m»7 (In- (lixiission at ttn-

< onfi'ivnci-
' U'<| to no dffinit- n-Milt. cxcpt tint it was

anit'i'd that it wonhl he a ^ood thinif to if ((ulify thi" rnU>s

ri'Kai<linj{ appeals from the Dominions, province > md states,
and to mak«' the conditioiiN more even. Not only was this
done, hut a usefid step was taken hy ii\\'inn the courts in
the provinces, the states, New Zealand and Newf undiand,
the power wherever they thon^jlit fit to allow an appeal to
the Juilicial Committee. The old rule applied only to
ajtpeals in certain <lefined cases, and if the ea.ses did not fall

within the e.\act wording' of the rules, the appellant had to
ask special leave for his ai)peal, and thou^li in |>oint of fact
this could he obtained reasonably easily, and occasionally
the application could hv tieated as the trial of the cn.se. still

the pcssibility of waste of time and effort, not to mention
money, was always present. Hut in more serious nuitters
nothing was done of importance. An Act of 1»0S provided
that a judge of a Colonial court from which an ap5)eal was
being heard, or a judge of a court to which an appeal
would lie from that court, might if available be summoned
as an asses.sor at the hearing of the appeal. Moreover, it

added the High Court of Australia and tne Supreme Court
nf Newfoundland to the lists of court?- whose judges, if Privy
Councillors, might be member.s of the Judicial Committee,
and added to the South African Colonies the two new
Colonie;< ' the Transvaal and the Orange River Colony.
The first cause remained a dead letter, and the .second
merely had the effect of qualifying Sir Edward Barton as
a Privy Councillor to fill the fir.st vacancy i. e number of
five judges which occurred.

The discussion at the Imperial Conference of 1911 ^ was
in effect little more satisfactory. The Dominion Govern-
ments were not united in desiring anything : Canada had to
think of the provinces, and Sir Wilfrid Laurier wished to
leave things alone ; New Zealand was anxiou.s to have
ii New Zealand judge to hear cases on appf 1 from that

1 Pari Pap., Cd. 3023. •: Ibid., Cd. 5745.
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i)omiiii.Mi, n> matt«i> affminjf imtivr land wur ,,f ^i.hJ
ilii|i<.iJaii.r to I .• Dotiiiiiii.ii. aiMl t\\r iNiiiiinioii u.,., all.\i<.ll^.

that III. iiiif.lak. - sImiiiIiI !„• tuiuU- in (haling witli >uvU
qiUhtioiiM. '||„. Inioii of S.,nth Afiua «li>l not mi>Ii anv
a|.|i»al> to roiiu- .savf in tlu- most infirqnc-nt raws. an<l liati

no iiitfHM in any cliaiiK.- of tlic coiiit. Australia hail lust

Hoint' of its fnthnsiasni foi an> ai tion, and had appanntlv
lui insiillitu lit knowK.lgc of the position, «luc to tht- ahs.nc'c
of a lawvti on the riclcgation and the usual impciftct |>n--
paiation of (he sul.j.rt whiili nuiik»*all Inij.«iial ( onfiicncs,
Thfonly ivKiilt was that tin- Coiifcn'mc agn.'d that a ihanj;.-
Hhould he niatic in thi- ruh' under which, as hnng in lhc«.r\
an advis.MT hody, the Judicial ('omniittf*- delivers hut one
judv'iiunt without indication of dissent. In the place of
this rule it was unanimously ajireed tliat it was right that
the judges who di,s.sente<i should he allowed to express their
reason for their dissent, though the Lord ('hancellor depre-
cated the juoposal as being in his oj)inion unwise and tending
to diminish the respect felt for the judgements given.
Despite the unanimity of the resolution it was never carried
into effect

: on second thoughts the new (Jovernment of
Canada disliked the idea, and the other (Jovernments on
Becond thoughts nearly all concurred in thinking that the
new Government of Canada wa.s quite right. The other
change made was one which was merely based on Imperial
needs

:
it was desired by the Imperial (Government to secuiv

th<- addition of two Lords of ApjKal, and it was thought that
the putting forward of the proposal under the guise of a
resolution of the Imperial Conference would bring the House
of Commons, which was then in a mood for economy, to
accept the idea gladlv. Therefore the pro])osal was mad.
that two new judges sliould be added, to be used both in the
Trivy Council and the House of Lords: the Conference,
which had not proposed the idea and which cl. -'ly did not
care a straw for it, acquiesced in a matt ;• w.. . they made
it plain did not really concern them, and the Government
I)resented the j.ropo.sal to the House of Commons and com-
pelled its acceptance en the strength of the Conference riso-

In!
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i..ti..i,, it 1„.,„>, H.ai dial Imnllv ..i.v nf »!„ in, ml.,,- «!„.
«liMn..M.| tl... Mill ill t|„. CoiMmuM. ..I tl... hni.K Ih„| i„uk..|
at III.' (•<.iif,.,,iHf |),.|.i.|.> UN jlir puiiit at ixs.i,., M ,|„,
MIMIC limi- it was aKi.r.1 that tli,- aii..|. alv of lixinj, (|„. „i,in.
l-i- ..f ivi.iVMiilativfH of thr l)oiiiiiii„i,s ,m t!ir ( Mininjn,.,.
nii.lir ul.i.h N,.„ ZtalaiMl ,oiil,| im,( I,,. r.|,i,.„.|,tnl >h ,i,|

^

Im- itn...vr.i, ai.,1 that Ihi- iiii,i,l„.r wh.. minht !»• a|,|,o,i.i...|
r siKMihl Im. miM.(l t.. H..V..II, whilf t.. av..i,l ,|,Hi, „|ti,.. aii^iM^

fnmi thr n.iiipaiativ.. ani..iiiit of rr|.i.Mntatioii of thr
Di.imnioi.s thr KiiiK in ( ouncil sho.,!,| |„. ..Mipowrinl (,,

ain-iiK.- uhkh I'livy (
•..iin. iljoi.s who vm,,. (|u.|i(i,.,| sho.ij.l

Mt so us to siTiiic .III,. r.|)i(.s(.|,tation of tiic |)oinin„„is
Acconliiigly. an liiipciial Act, ;j an.l 4 (J.o. V. c. 21. providis
for tlH' u(hliti<,n „f two Lonis of .\p|...al to thr four aliva.jv
appointed .ukIit the Aj>,„'llolc J ,nis,ii,tiu„ .1,1. 'HTii (i,",.

raising to seven of the niimber of IVivy Comieill. ^Un if
Colonial judges shall he niemhers of the Conunittee tliesiih-

i
stitutioii of fh.. I'nion for thr four .South Afiieaii Colonies
and the grant of power to the King in Couneil to ivgulati-
the manner in which eligible Privy Councillors shall in future
"c given places. The only result of the Act us far as the
l)oiiiin.oii.s were concerned was tlie appointment of Sir
•loshiia Williams to represent the Dominion of New Zealand
A new departure was. howevir, maile in |,is ease : not only
did the (Jovernmeiit take the npixiintment .seriously h.a
•
hey actually sent the judrre home to sit on cases, and on

Ills deuth decided to replace him by Sir R. Stout.
The opportunity had been afforded by th(> passing of the

Act to take a real .step towards the creation of a genuine
niperiul Court, a step too of a simple kind, which would not

tiave fettercvl the discretion of the (;overnment if it had
I'n.v.d that the step was not a wi,s<. one. It would have bcni
ail easy and a gracious act to give om- of the new apjx.int-
"unts to the most distingui.shcd of Dominion judges. Sir
^uiui.'l GrifTith, who.se Jong career as stutesman an.l a judge
I'a.i u..n him the respect of the whole of the Commonwealth
and recognition even in the United Kingdom, liy his
•']'l>"intment to act both in the House of Lords and in the

'^ il
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Privy Council, wliicli would have nioant tlu> giving him an
adcHjuatt' salary from Imperial funds in the first instance,

though doul)tless that j)oint could have been arranged with

the Commonwealth if it were ])refi>rred that part of his pay
should he derived from the Commonwealth, the heginning

of a true Im})erial Court would have been provided, and in

his case the doubtless sometimes just remark that Colonial

judges need not be, and often are not, of the same calibre as

British judges of the highest orders of raiik, could not be

said to be applicable, rnfortunately, tlie indifTeicnce which

characterizes statesmen of both parties to questions of Im-
perial sentiment, and the unwillingness of the ( 'ommonwealth
to press forward a claim that they had constitutionally' no
right to make, prevented advantage being taken of the

opportunity.

The responsibility for the failure to take this step must
rest with the Liberal Administration, which is the more
remarkabk^ in that the Loril Chancellor at the time, Lord
Haldane, had for years been noteworthy for his advocacy
of an Imperial Court, and it might have been expected

that in accordance with that opinion he would have eagerly

welcomed the opportunity afforded to him to carry out the

policy of his pre-ministerial days. Curiously enough, after

the chance was over, presiding at a series of Rhodes's lectures

delivered in University College, London, lie drew attention,

in connexion with the question of the reform of the House of

Lords, to which the Government of which he was a member
was pledged, to the fact that the reform when carried out

would make a new Supreme Court of Appeal for the Unit id

King(\om necessary. On his visit to Canada he had been

struck with the feeling among those most conpe^ent to give

an authoritative opinion, that if any change took place with

regard to the Final Court of .\j)peal they did not wish to have

a court outside the Dominions. The opinion of Canada s( t

value on an appeal to the King in Council : there was no

desire to alter it, and if any change in judicial arrangements

• PerhaiiH, too, tli(> |K>rsonal friction between the (iovemnient and tlir

Chief Justice had its share in this result.

\\H
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was nocossary. it was hopod that tlie foundat
)f that ajiiK-al and t\iv form of th

ion and principle

i- court would not he
i<'W wouhl also j)rol)al)lv be taken l.v

varied. The same v

all the self-governing Dominion
ivgarded the King in his IVivy Council

iiiid it nieani that tlley

...tside themselves. He suggested that the true 1

ure development would i.e that all appeals, whether fn

IS something n(»t

, . , ,
•" -- •"- line of

future development would i.e that all appeals, whefh.'rfrom
the Oversea Domuiions or fiom the L'nited Kinjrdom itself
should lie to the King in ( ouncil, as was proj.osed in tlu'
case of Irish aj.peals under the Government of Ireland Bill
I he Judicial Committet- had already been strengthened by
a. (iing two more judges

: it might be with increased respon-
sibilities that an Act could be passed enabling it to sit in
more divisions than one, and enlarging its membership As
the King was not a local but an Imperial institution, as the
King was present in eaeh of his Dominions and represented
'v his ministers, and as the Imperial I'rivv Council was an
i.nperial body existing for, and drawing members from, all
parts of the Dominions, and containing on its Judicial C'om-
imttee chief j,.,t ices and judges from all points of the EmjHre
tlicy had at once a court that did not offend against the
'
anons which the self-governing Dominions wished to set
np. namely that their Supreme Court of Appeal should not
I'r outside them.selves. If the Judicial Committee could sit
'M more than one division, a solution would be found of
'li^K'dt.es which had taxed more than one statesman
Mipposing they had a boundary case in Canada, as had been
tlH' ease some time ago, it would then I.e easv to send mem-
I" IS of the Judicial Committee from London to sit in Canada
a.Hl determine the question. They might, for example
ihvoke the assistance of the Chief Justice of Australia who
liad been sitting in the Judicial ('(.mmittee hearing aj.peals
tmn. various parts of the Empire, and indeed the Chief
•i^>t,cc of .South Africa luul been sitting to hear Scottish
tpp''al. in the House of Lords. The instrument available
n. tlKir hands should be developed by transferring all api)eals
" liatever to the King in Council, and by dividing the Judicial
' -inmittee into divisions which would sit in the several parts

Bb
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of tla- Empire from jtime to time, thus helping largely

towards the solution of the question of Imperial unification.

This solution would be in precise accordance with the existuig

jmnciples of the constitution of the Empire.

The proposal thus adumbrated has not yet received any

endorsement or, on the other liand, dissent from the respon-

sible Governments of the Empire. It has been less discussed

than its imj)ortance merits. There are obvious advantages

in a procedure by which appeals could be tried, say in

Canada or Australia, without the expense of the present

procedure of bringing the counsel employed to London, but

it is right to note that the present system owes some of its

popularity with counsel in the various parts of the Emjjire

precisely to the fact that it gives them opjiort unities for

visiting England; and, while this consideration may be dis-

missed as not very material, this would be to ignore the

importance of contact between the people of the Dominions

and those of the mother country, especially in the case of the

educated classes of the Dominions, who lose much by being

isolated from the main current of the affairs of the world.

On the other hand must be set the fact that the visit of a

distinguished body of judges to a Dominion would probably

be an event of much intellectual profit to the Dominion,

and that it would inevitably be of advantage for Imperi;il

unification. But it must be quite clearly realized that tli(

scheme must l)e one in which Dominion judges play tluii

due part in looking after English, Scottish, and Irish casc^.

If the Parliament of Ireland should legislate in such a way
as to call into activity the powers of the Privy Council in

interpreting the range of its authority, there must be im

hesitation to employ colonial judges as part of the court tn

hear the case : there must be no attempt to delude the pultlic

with words which seem to mean that the House of Lords and

the Judicial Committee are j)arts of one Imperial Court of

Appeal, whereas in point of fact ihey are in no sense of tlic

word such parts, since, while the judges of the one may sit in

the other, the judges of the other cannot sit in the House vi

Loids, unless on the rare occasion when one like Lord dc

'^^^•',
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\illiers huppc-iis fo hv a ,„•,..• ai.,1 a jju:,>,.o ,j,ata Of
coursi. witl. tl.o ,„.,.j.et of llu- clisappoanuice „f tlu- House- of
Lor(l« as a judicial trihuiial would di.aj.pcar anv ground for
a distinction between the different aspects of 'the Judicial
(omnuttee, and the Dominions could luive th-ir proper
place. ' '

With the giving of such a place it might he possibh- to
.xpect the Dominions to j.ay their judges. Jt would pro-
bably be enough to give the Dominions each the right to
ai.point one, and the two greatest of them the right to appoint
two, making seven as at present, while, if the Newfoundland
choice were to become ineffective at any time bv the inclusion
..f Newfoundland in the Dominion, then Canada could have
three, the numbers of course being varied as occasion might
lequire^from time to time. The cost of paying these judgi-s
-mce they were real workers, would naturallv full on the'
Dominions, with the exception of the case of Newfoundland
H' which the salary might be defrayed bv the Imperial
(.overnment, but that is a matter of whollv infinitesimal
importance. On the other hand, if all the Appeals of the
I mted Kingdom were to go to the court, it would be neces-
sary to reconsider the question of the final aj.pellate courts
i.i theDommions, with the aim of diininishing, if possible, their
munbers by removing the existing highest Courts of Ainieal
Jn the case of Canada and the ( 'ommonwealth, alreadv manv
ot the provincial and the State appeals never go luar the
M.preme Court of Canada and the High Court of Australia •

" might be a matter for consideration how far these courts
<ou d not be relieved of their merely appellate jurisdiction,
"•ul conhned instead to the work of federal jurisdiction
]'-"[.er. Similarly the appellate side of the Supreme Courts
''t .New Zealand and the Union might be dispensed with if
'
Hre Mere available for a definite period in each year a court

"» the King m Council sitting in the Union of South Africa
"> the Dominion. The objection that some delay might
-•ult will not be regarded as very serious, when it is remem-
'Hcd that the power to deal with urgent matters can easilv

"I' exercised by some court below, and that appeals which go
Bb2
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to the liigliost tribunal arc always longtliy. Tlii-iv would on
the other side have to l>e set the fact that there would be

no possibility of further appeal, and that the cost of appeals

would be greatly lessened. Hut the injnained eonservatisni

of lawyers renders such a change very tar from j)robable.

.Moreover, such a procedure woulil have the advantage of

creating a body wliicli might be set to deal with those dis-

putes between the Imj)erial (Jovernment and a Dominion
Government and Dominion Governments inter ae, which
must arise as long as there are human beings in existence

and conflicting interests to consider. There would be no
need to treat such a body as suitable for dealing with purely

political questions which must be reserved for some other

body, but they could well be entrusted with the settlement

of other forms of legal dispute, such as form the subject-

matter of the ordinary treaty of arbitration. I'o such a

tribunal could well have been referred the question of the

position of the deportees from South Africa in the beginning

of 1914, had the question not been amicably arranged before

the necessity arose of pressing the matter to any kind of

decision.

A body of the nature contemplated would of course be

well able to undertake all the miscellaneous duties of th<

Privy Council, special references on such questions as th(

Canada-Labrador boundary, the removal of colonial judges

in the case of the Crown Colonies, appeals in prize matters,

in ecclesiastical law, and a luimber of minor powers under
such Acts as the I'atent Acts, the Endowed Schools Acts,

and so forth.

By Act 5 and 6 Geo. V, c. 9L, provision has been made
to enable the Judicial Committee to sit in more than one

division, primarily to facilitate the disposal of tnize appeal-,

but the step is of jjossible future importance.



D. THE AMENDMENT OF THE
CONSTITUTION

CHAPTER XVII

DOMINION PARLIAMENTS AND THE
CONSTITUTIONS

TUK paramount position of the Imperial Parliament results
in a fundamental distinction between the Imi)erial Constitu-
tion and that of any self-governing Dominion. The Im-
i-eiial Parliament cannot bind itself : it can fetter itself as
nnich as it pleases, but it can cut its fetters asunder at
l.leasure. It may provide that no Act shall be passed to alter
an Act which it has passed save by a two-thirds majority of
both Houses, but the next Parliament may bv simple majority
repeal the offending Act, and it is in vain that the effort to
l.ind Itself had been made. But in the case of a Dominion
t tic position is not so simple. Any rule whatev-r which has
Ijcen laid down by any legislative authority .ith regard to
the mode of modifying the constitution is a fetter on the
freedom of the Dominion Parliament which it cannot break
s.ve in the way appointed by the Act imposing the fetter
H a Dominion Parliament enact to-morrow that any Act
which It passes must be passed by a two-thirds majority to
take effect as an alteration of the constitution, then this
<ondition becomes one which, so long as the Act in question
stands, cannot be undone by the Parliament save in the
!H(-cribed manner, that is to say, if the Act has been careful
t" make it clear that this provision itself is to be protected
in this way. In Queensland indeed, in 1908, it was found
!-o.<sibIe to evade a difficulty that no alteration of the con-
^tituti, n of the legislative Council could be made except by
;i tuo-thirds majority in the Council by repealing the proviso
"" tlie Constitution Act of 1807, which made this necessary
as the proviso itself wa.s not covered by the requirement,'

i 'i
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hnt the really effeotive method of requiring that the nu

shoiilfl apply also to any alteration of the law affeetii

prineiple would secure the effectiveness of the rule.

limit thus ])ut on the powers of Dominion Parliament

first sight rather curious, hut it follows inevitably frc

express j)rovision in the Colonial Lairs Validihj Act,

that the power of constitutional alteration there ac(

to every representative legislature shall be exercised ii

manner and form as may from time to time be requii

any Act of Parliament, Letters Patent, Order in Couti

Colonial Law, for the time being in force in the .=iaid C
The actual limitations which apj)ly to the Dominioi

States arc extremely various. At the one end of tht

stpnds Canada, and at the other the ("ommonwea
Au.stralia ; the other Dominions occu])v an interm

l)osition. The constitution of Canada was the result

agreement of four colonies, and the fact that the federa

was in eflff'ct a tieaty has ne^er for a moment been forj

by any of the i)arties to that ])act. and was indeed exp

recognized in liXlT by the Dominion Ooverinnent, and I

Imjjerial Government, when the British North Amcric

was amended as reg" (Is the payment.s made to th(

vinces.- T'he amendment was only carried out when :

ascertained th.at aU the i)rovinces were in full agre(

that it .should be made, and that the only difficulty wa
British Columbia was anxious to get more than it was

j

but preferred to have something rather than nothing.

occasion is of interest for another cause : the I'arliann

the Dominion, naturally enough from its own point of

but from the point of view of the Imperial Parliament

unconstit\itional manner, wishe i the Act to declare thj

settlement of payments by tlie D.^minion to the pro'

contained in the Act was to be final and unalterable.

a declaration could not have been placed in an*Act wi

an absurdity, since the Imperial Parliament cannot

and ought not to purjjort to bind a successor, an(

difficulty of meeting the wishes of the Dominion a

1 28 aiul 21) Vkt. c. C3. 2 7 Edw. VII. c. 11.
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DOMINION PARLIAMENTS AND CONSTITITIONS :}<.U

avoiding an uncon.stitutionality. while at the same time
meeting the objection of British Columbia to any action by
the Imperial (iovernmcnt. which could be interpreted as an
indication that that Government was not prepared to allow
its chance of obtaining better terms any weight, was n-lieved
l)y recitii , in the .\ct the resolution of the Canadian House
of Commons, in which the agreement of the provinces was
expressed and in which the Dominion view of the final and
unalterable character of the settlement was set out. In
i)oint of fact the new Dominion Government recognized that
the j)rovince had , ,'rievance, and set up an arbitnd tribunal
lo decide the question what additional sum ought in fairness
to he allowed to the ])rovince.

Hence it follows that in all fundamentals the constitution
of Canada cannot be changed by the Dominion I'arliament.
Ill many matters, of course, the constitution can be altered :

Imt these arc minor matters, not matters of the first order
of importance. Even the mode of increasing the number of
members of Parliament is determined on a i)oj)tdation basis,
M fact e.Kpiicable of course by the federal principle. The
most .serious thing is, of course, the position of the two
Houses

: they stand in such a relation tha' the certainty of
ffiction whenever there i.s a change of Government is pro-
duced, and such friction has always been produced. The
system of life nomination is a thoroughly bad one in any
country where the nominations are made solely on political
;:rounds. and, while it was recorded that Sir John Macdonald
only once gave a Senatorship to a political opjionent, it was
denied of Sir Wilfrid Laurier that he ever was guilty of that
imliscretion. The Senate accordingly in the long regime of
the Conservatives from 1878 to 1896 became a mere Conser-
vative stronghold, and it v.. ^rtally offended Sir Wilfrid
i.anrier by refusing to accept his proposed railway to the
^ ukon, a fact to which he was wont to trace the loss of the
Aliiska boundary arbitration, but at any rate, after the
i.iheral regime from ISOO to 1911 the Senate proved it.self

at least as obstructive to the new Government as its prede-
< cssor had been to the Liberals. The position was obviously

%
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(lirticult : the only power of overriding,' the views of tlie

Senate was tJiat provided by s. 2f) of the Uritish Sorlh
America Art, I HOT, which merely allowed the addition, l»y the
authority of the Crown only, of three or six Senators, and as
the Imperial Oovernnient laid down in I)eceml)er 1H7.'{, when
the nso of this power was applied for by Mr. Mackenzie, when
he eame into otliee on the defeat of the first Ministry of Sir

John Maedonald in that year, the power was only intt'iided

to Ite used for the settlement of some serious deadlock, when
the numbers on each side were ecpial. The addition of six

members in the early years of the Borden Ministry would
have l)een quite useless save to add to the debating jjower
of the(!overnment. In 1»12 tlu- Senate, under thedireetion
of Sir R. Cartwrijsht, who had, even under the Liberal

(Government, been anxious to make it a more active body,
threw out three Bills : they amended a Bill to set up a tariif

commission in such a way that the Government hatl to droj)

it, they insisted that sul)sidies for road-making in the pro-

vinces should l)e on a proportional l)asis, and they would
not give a subsidy to the Temiskaming-Ontario railway on
the ground that the railway had been built and was working
at a profit, and needed no subsidy. The more obvious
reason for the refusal was that Ontario was the centre of

the Conservative authority and therefore unpopular with the
Senate. A further attempt to interfere with a Bill granting
a .subsidy to the British Columbia section of the Canadian
Northern Railway was a failure through the error of th(

member in charge of the Opposition in thinking that the Bill

could be amended, which, as the matter was a money Bill,

the Speaker of the Senate ruled was impossible. A subsidy
of 1()(),()()0 dollars a year to Prince Edward J.slaiid wa^
opposed, but there was a split in the Liberal camp, and tli(

Bill was passed by 15 to 12 votes.

In li>l.T matters were not better between the two Houses.
The most imj)()rtaMt action, of course, was that of tlw

Senate in rejecting by .ll votes to 27 the Xaval Aid Bill.

providing for the grant of 3ii,0'M),i.(tO dollais for the construe -

' I'arl.Pap.,Vi\.'Ml,r,.-,\; CriiinrimH Aiiiiiiiil I{(vicii;H)V.i,ppA-il,4iJ:.
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DOMINION F»ARLI.\.MKNTS ANDCONSTITrTION
«i..n of ships for the Biitisf, Navy, to whicl. n-ftTcncc I

s 3i»:{

(iv 111i.con mmc at.ovc. m.t i n.- Mwinf o also <irclinc(l f o ai)i)rovc'
I.roposftls „„ule for the praiit of assista.Kc in roa-l-making
to fl,,. ,)rovinc,.s. nnlcss the strict systnn of proportional
payments per head of ])o|>ulalion was adhered t... and unless
(he Government droppe.l the clause in the Hill authorizing
the expenditure of the pro,.ose<I s.d.sidv mr.neys by the
.Mnuster of Railways and Canals in a maimer agreed "up.m
with the Provmeial Lejrislatures and (Jovernments. Thev
further ruled out as inadmissible proposals which were made
l>y the (Jovernment to authorize the .Minister of Railways,
with the consent of the (Jovern.,r in Council, to construct
ln.es of radway not exceeding -no mih-s in lenj;th. a.ul to
pinchase lines not exceeding twenty-five miles in length
unless the contract of purchase or other document was laid'
hcfore the J'arliament for approval, an arrangement which
tlic (Jovernment contended would deprive the Hill of all
possible value to them. Neverthel(.ss, in Iitl4 the (Jovern-
nient managed to carry out most of its proposals, ami the
•
Iccision to arrange a .satisfactory .settlement of the (piestion

..f redi.stnbution with the co-operation of the Opposition
was widely apj)roved. I'nder the redistrilnition as settled
the numbers of the House of Commons were re-arranged
as follows -Ontario, 82 : Quel)ec, «ir, ; Nova Scotia, Hi •

NcwRrunswick, II; Manitoba, ir,
; British Columbia i;}

•'

i'nnce Edward I.sland, :\; Alberta, 12: Saskatchewan, Ki-
and the Yukon, J. The marked changes were of course
>n the western provinces, where the census had shown the
LMcat growth of population : Ontario lost four members the
Hint being adjusted by the sixty-five allotted to Quel)ec.'and
iK'ing based strictly on the number of voters

; Nova Scotia
and New Brunswick two apiece. Prince Edward Island one
while Alberta and Manitoba won five each, and the other two
provinces six each. The growth in the population of the west
'.ndered it nccessr.ry and desirable to increase the number
<-f their representatives in the Senate, but there aro,se a
Hiious amount of friction over the question whether the
increases proposed to be made in the number of the Senate

'.•*»;
i
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l»y rtSHigning xix Senators cnh in the provinces of Alberln.

Saskatchewan. Hritislj ('(iliiniJ)ia. and Maiiitol)a, hIiouI'I he

postponed, in « iTcct, until after the cominjj; into operation of

the new repnsentation of the Lower House at the nfU'i'd

election. The ( ioverinncnt olijc( ted st ronj/ly to t his projiosai.

on the broad j^roiuid that the <|uestion of increasing? the

Senate had nothing whatever to do with the question of the

I^ower Hous( . and that it was based on the simjtle considera-

tion of the numbers of the population, which had increased

since the last census in .ich a wiy as to leave t lie proportionH

anomalous, seeing tin the jiroat provinces of Saskatchewan

and .\lb«'r<a Inul, like Mai\itoba. but four members apiece,

and British Columbia but three, which was quite out of pro-

|)ortion with the po])ulations of the provinces, as contrasted

with tlu> provinces r)f the east. The Opjmsition. however,

remained firm, allepin^r. with of course much truth, that the

aim of the (overnment clearly whs to provide themselves

as soon as possible with a majority in tlie Senate, which the

increase of the innnl>ers of members. |>lus the rapid process of

death in an assembly where most of the members are not

youn^at appointment, would soon bring about. Eventually

the flovcrnment decided to give way on this jmint. and the

necessary Im))erial legislation was procured for effectnig the

additions.'

The necessity of invoking the aid of the Imperial Parliament

induced the Canadian CJo\ .nment to clear up obscurities

in it.s position in respect of the Senate. The Brifi,^h North

Awrrica Act. ISfiT. prcided for a Senate of seventy-two

members, representing in equal numbers the three divisions

of Canada, Ontario, Quebec, and the maritime provinces of

Nova Scotia and New Brunswick. It was also ])rovided that

,

if Princi Eflward Island should come into the I'nion. it

should be included in the third division, the two provinces

losing two each of their Senators, which would fall to Prince

Edward T.sland, and this took jilace in 1S7II. If Newfound-

land were to be added, then it would have four Senator.^ of its

own, and not be included in any one of the three diviwiuns.

' Pari. Pfiji.. (d. 78!t7 : ,"> aiul 6 (Jco. V, v. 4.'>.

mft-'mBkf'
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TIk> imporfnnof of thcMo div

I

Ciowti wore to appiovo tlio mldition of flin'

in onlcr to dooido some dcndlock.

isionx Iny in tho fnct that if tli

(' or six Senators,

one or two. ns tlio casr
nii^ht h(>, were to l»c taken from one of the tluoc divisions
of tlip Dominion. Tlu' anomaly of tin- position of New-
foundland in this rase would have heen nejilijiihh-. hut the
position heeame more diltieult when tlie j^rant of powers to
the Dominion in lH7l»a„di„ ISSfi - to s<t up new provinces
and to Rive them representation in Parliament . an<l to assign
roprcsontntion in Parliament »<. parts of Canada not ineludeu
111 any province, enabled ('anada to creat«> new Senators.
1 11 virtue of t he power t litis given i»y t he Act of I hT I ,

( 'anada
set up the p. niiiee of Manitoi.a in IHT0,=' with a maximum
of four Senators, an.l those of Alberta and Saskaf<'hewan in
P.too,' with a maximum of six Senators, the number to b(«

subject to increase to that li>;ure after the <h>eeiinial census
of I'.U 1. Th«' number in the ca.s(. of Manitoba was also made
a maximum of six when new territory was added by the
Dominicm Act of IitlL>.^ It wa.-^ therefore possible f(ir the
Parliament of Canada to increase to six members ea'li the
rejirescntation of these provinces in , he Dominion Parlia-
ment, without recourse to the Imperial J'arliament. But.
on the other hand, the terms of union of British Columbia
allowed only for the appointment of three Senators, and. as
these terms could not be altered by Canada, the aid of the
Iin|)eriai Parliament liad to be invoked if the number wer(!
to be raised to .six. Further, the same aid was needed to
divifle the Senators into a fourth group, consisting of Mani-
toba. British Columbia, Saskatchewan, and Alberta, eacli
with si.v- Senators. The creation of this group necessitated
tlie alteration of the ni!ml)er of Senators who could be
-iimmoned by direction of the Crown to four or eight, one or
t wo fi om each of the four divisions of the Dominion. At t he
sime time the number of Senators which would be allotted
l<i Newfoundland if .she entered the I'nioii was increased to

.(4 and .T) Vict. c. 2H.

:iO Vitt. c. ;).

c. 32 ; l'„rl. Pap., Cd. 686;!, p. 18.

4il ami .-(1 \j(t. c. ;!.-,.

4 and ."> Kdw. VI F. re .•{ and 42.
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hIx, nnri n loii^ chiTishrtl mImK of I'lincr Ktluanl iHlnntl urn
^rHnti-<l.l>y«<iia(;tiii^ tliiit no prnviiiccKliniilil !>< r'(>|ir«'K4>iitec| in

thf House of ('oiiimi)ii> l>y frwi-r tiifinlu-rs tliiiii fhi- tiiiinhrr

of her Si-nator-*, JhiiM pnscivinK from ariiiihilatioii tin* rcprf-

sf'titatioii of tlic |irovin<'c in that Ifoiisr liy four incinhorH.

It is not v«T\ t-asy to >(•«• how thi- position of (U-p< ixlfiioo

on the Imperial Parliament in the ease of the Dominion i?* to

Im> alton-d. It vmhiIiI he ilifTi-rent if then- wen- any x'lun of

the provinces liein^ willing that th<> I)ominit)n shonhl he en-

trusted with ^rrcater powers in this repinl. hut thf |irovin(«'s

treat the matter with mueli emphasis and are not in the

wlijfhtest (h'fireo likely toeonsent to iiny ehanjje which would
j>lace their lejiislative cower in any further dej^ree in tlu'

hands of the i)i minion. '\'\\v eonstitntion of the Dominion
must therefore remain in xfniii i/ii«t ui!til the provinces and
the Domini > can aj;ree on some system under which altera-

tions can \< de independently of the Imfierial authority.

In the case of : '.e ( 'ommonwi-alth. not nurely the constitu-

tion of the Commonwealth itself, hut also that of the States

in their relation to the Commonwealth, is suhject to altera-

tion, for the power to alter the constitution is expressly

ecmferred l»y the c(/nstilution, and can l»e exercised hy an
absolute majority vote in the two Hou.ses, followed hy suh-

mission to the electors irt the Commonwealth : any changi

nui^t l»e approved hy a majority of the electors and a ma-
jority of States, a. id, if it atTectsthe position of the provisions

of the eonstitntion relating to any State, or diminishes it.^

numher of Senati r< or its niininnim representation in the

House- of Represent ilives, it must also he approved hy the

majority of the electors in that State. If the two Houses
di.>ii^iee on a picposed iime(>dment. then, after either has

pas.sf (1 it twice v ith an intt r\ai of three months in the same
or siihse(|uent sessions, the (iovernor-Cieneral may submit

the riiitter to the electors, thouf^h in the one case in which the

exercise of the power has been sought it has not been ac-

cordec'.. The power is by no means fne from doubt : the con-

stitutions of the States are expressly continued in oj)eration

su!)jeft to the eonstitnti(-n, until altcied by the State in
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(ir<oi<liuM r uilli if- «(.risii(iiti(.ii. ami tliis at (irM Hctni- to
t'ivo thf Statti- ail iti<l«'|Hiii|<ii| |Mi-.itiiiii Miit the piiuti of
altmuinii rx»<ii.|> (.. H,.. m|„,|,. . i.iis|iiiiii,,ii, and tlnn>
"coiiiH iin n-a,<,n I,, .l.ail.f that tli*- Cniniiinhwraltli loiiHtitii

tioii iiiiKlit la- -o atiiiiKlt'il that llir State « oust it lit ions
<li-.a|.|M'ar.-<l in tli.ii pi.-.tit Umu : it has aliTadv h«»-n

|.l<.i..js..(| in tlicCnmiiiuiiM.-alth I'ailiaiiwiit to h-yi-^laft- so ai'

to emit.' a iinitaiv in plair of a tiiii' f.d.ral (iovtiMiiifnt ;

the proposal has the stron^r support of tin- Hiillifin. luui must
tiM'itfoic !).• rcKardf.l as oiir of the ideals « hirh the ( oininon-
wealth [.ahoiir Party will endeavour to lariv out. In t e
meantime the jjreat qiu'stioii is that of the niviii^ to the
('omm<Mu»ealfh of wider powers on all sul-ji, is „f trade an<l
lommeree. and. tl yh the eon-es^i ,ii .-f these powers will

• ertaiiily not leave the State I'ailianieiits Kereft of all

authority, it will deprive them of the important part of the
work wliich they do. and diminish cfTeetively their value as
legislative liodi<-..

The States themselves ar«' under few restrict ions as to
constitutional changes. The Act of ItioT. which was pa.sseil

to swc-p uway an intoh-rahle muddle in the matter of the
icsci vation of Hills, which threw no credit (ai the drafters of
t!ie constitutions of the Australian colonies, provides merely
for rese.vation of Hills afTecfin).' the con.stitution of the
Legislature, and even this phrase is made less serious tlian it

might seem, on the jiroimd that it is defined not to cover cases
of fixing the (piulitications of the electors or of the members
ot elective H'luscs, the numbers of elective members, the
districts for which they are to be returned, and the numbers
tor each district. There are also a few minor rt'strictions

'

under cohmial Acts, Imt in the main the States can freely
enough amend their own constitutions. 'I'he matter, however.
does not end there : the constuutiiais are in some ways not
xactly ideal or convenient to work, and the mere statement

that a constitution can in law be anundcd has no value, if

111 fact the relations of the two Houses are now fixed in such
•I way that change is almost impossible. It is not desirable

' f'lrl. I'tij,., H.C. !:;i. I8!»;J: liesixt.isU.h (!i,vir„„„„t, i. r.\i (i.
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thai any lomitiy should liavc a (.onstitutioii \vlii<li caiiiiot bt-

altered cuiistitutiuiially, and in four eases in the Status there

is always j)resent the possibility of a deadioek.

In the case of Queensland and New South Wales the

diUiculty whieh arises is one which can always be solved,

and accordingly Imperial intervention is not retpiired. The
light of rejecting and altering legislation, enjoyed by the

Ipper House in New South Wales, is subject to the fact

that the House can be swamped, and would no doubt be

swamped if it were found that it persistently refused to

accept liills sent up by a Ministry possessing the control of

the electorate. In the unquiet period which intervened

between I'.tl 1 and 191;}, the Upper House was never confronted

by a really strong Oovernment : the Labour Ministry held

oHice by the skin of its teeth, and was often apparently on

the point of collapse : a minister of importance, Mr. Beeby,

resigned on December 'J, 1912,' and another of the scanty

majority was absent on a mission in the United States. The
tieatment of Bills by the Upper House was not unreason-

able : they accepted an Income Tax Bill which was not a

model of legislation : they rejected very jiroperly the ridicu-

lous proposal that death sentences should be relegated for

consideration to a Council of Judges, as a mere effort to

evade the moral responsibility which must rest with an

(>.xecutive Government. They also rejected a propo.sal that

all j)ersons in receij)t of i)oor relief should be at once en-

fianchised. A Gas Bill, which as introduced might j)erhaps

be des-ribed as ]m<latory, they altered into a fair and
reasonable shajjc, following British precedents of regulating

the cost of gas to the consumer on the one hand and the rate

of proHt on the other. In 1913,- however, it had to conu

more directly into conllict with the Lower House : (hat body
was the scene of some proposed legislation which was ])erha])s

not very seriously intended as a contribution to anything

but the programme of the party for the general election.

At any rate, the Council threw out a Fair Rents Bill to {i.\

rents of certain houses in Sydney on the giound that it would

» Furl. I'ap., Cd. 0so3, p. lO'J. ^ Purl. I'ajj., Cd. 7507, i>.
Gl.
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do imah mow Jiauii than gooil, and that it was ^•(,•(,llolni^•allv

(luit(.> unisouud
; a Hill to allow lailway si-ivaiits to apiJtal

from deeission.s of tho railway coinniissiomr. whith wa.s a
certain moans of ruining disci])lini- ; a Bill to provide all

l)ublic servants with superannuation allowances, a measuie
t he finance of which w as clearly sketchy ; and a Bill to provide
for an eight hours' day in the chief industries. But the
Council had the excuse that the Coveinment had a poor hold
of the Assembly

: its Vaccination Bill, introduced l)ecause of
the fear of smallpox, was rejected on a non-party vote, when
it was found that it would be otherw ise defeated on a jjarty
vote

;
an Bill for an uiulerground railway in Sydney sharell

the same fate. The Government, moreover, did not venture
to pri'ss for the ratification of the proposed agreement for
the construction of railway lines by an Kngli.sh him of con-
tractors, on the basis of the State paying the cost, and the
contractors having a commission, but advancing through
an ingenious scheme the necessary funds. The result of the
election in that year, however, was decisive in favour of
the Labour Party : they won forty-nine seats to thirty-nine
of the 0])position, with two independents, the victoiy being
in the main secured on the second ballots, which went nearly
all against the Liberals : the Independent I'arty. w hich had
promised well, came to disastrous defeat. The I'pper Hou.se
at oiH ,. recognized the changed position by accepting siveral
items of legislation in a modified form, which the- (Jovern-
mcnt presented. It was expressly explained in the I'pjjer
ilou.-<e that, if the people should see fit to approve the ].ro-
jects of the Government, the I'pper Hou.se held no biief to
alter these proposals in matters of first-class impoitance.
The Upper Hou.^e. however, retains cpiite a valuable power

nvcr the construction of public works unck'r the Puhlic Works
-b/.' That Act lays down the principle that no pulilic work
u hich is to cost over i;20,UUU shall be commenced without
tlie adoption of the procedure of referring it on the motion

' The ,-iuni.' jii'iiKiplo hiis hfcn followiMl in I he CoimiKiiiWfalth \<y Act
\... lM» „f llIKi; Par/. I'np.. C'cl. TOUT. j,,,. :(4, X".. Tho limit tluT.- is
lJ.'.,(K»t(.
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of a minister in the Assenil)Iy to a Committoe, eonsisting
of three nieiiiln-rs of the I'pper atui four of tlie Lower House.
On the report ot tliis Coniniittee the Assemhly decides
whether the matter shouhl l)e proceeded with, ind, if it passes
a resolve to that etfect, a statutory duty is imjiosed upon the
minister to bring in a separate Bill to carry out the proposed
work, and of course such a Bill may he rejected by the
Council without th inconvenience of rejecting a general
Appro})riation Act. In 1011 an attempt to insert an apj)ro-

priation in an ordinary Bill ai)proj)riating moneys was
defeated by the distinct ruling of the .Speaker that the Act
of 1!»00 could not in this way be overridden.

In the case of Queensland the nominee L'pper House is

now placed in a definite relation to the Lower House by the
jjrcvision for the reference to the people at a referendum of
a measure which on being twice .sent uj) by the Lower House
the Legislative ("ouiicil will not pass. Th; , provision in the
law has definitely, it may be taken, destroyed the right to
swamp the House in normal circumstances, though it might
be that in a case of great urgency, when there could be
no referendum from considerations of time, this course of

harmonizing the viewc of the two Houses might be used. In
the years since 1008 up to 1014 there was no serious possi-

bility of disagreement between the two Hou.ses, as the
(Jovernment of Mr. Kidston, after carrying the legislation of

1008, was much altercil in composition and views by the
making of an alliance with the Opposition and the breaking
U]) of the agreement with Labour, by which the change in

the constitution had becji effected. Even so. however, in

1011 the L'])per House dealt somewhat severely with ii

Licensing Bill, by insisting that the majority to authorize
the closing of licensed houses under the local option systi'ni

should l)e three-fifths, that Sunday closing should be limited,

and that increased compel ;tion should be paid to licence

holders who suffered from the effect of the Act. Th<
(Jovernment on some of the points could not give way, and
it took steps to put the referendum into operation,^ but in

> Furl. Pap., Cd. 6091, p. 71.
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1

tho swsioii of li)l2 the matter was disposed of hv mut..al
aceoniniodatioii. The position, liowover, is seiionsiy altered
l)y the defeat of the (ioveinmeiit of Mr. Dcrdiam. wlio
sueeeeded Mr. Kidstoii in the leadeishii) of the joint party
on tlie retirement of the latter from political life in conse-
quence of domestic bereavement, and who dcHniteiy adopted
a more conservative line of action than his j)red('cess()r, at
the election in liH".. The (;overnment had won much
distinction by its firm handling of the great strike atHirishano
at the beginning of I!tl2, but the victory then achieved was
frittered away by means of a somi-what amoiphous j)olicy,
and the Labour victory of the Commonwealth helped to give
Labour in the State a chance of reasserting its jjosition,
and, although there exists a simple means of deciding any
ordijiary dispute between the Houses, the Lower House has
declared in favour of abolishing the Council.

In the other four States, ih their elective Upjier Houses,
Victoria has twice in the past been the scene of grave dis-
putes betwce>- ">e two Houses, but it is doubtful whether
t he risk of fric .n is so great now as it then wa-. The I'pper
House is not very extreme in its views : the men com])osing
It are in the main reasonable in political outlook, and treat.
the questions submitted to them in a moderate and, indeed,
•ommittce spirit. Jn liHl* there was an example of the'
iiMial relations between the two Houses : the Ipper House
so altered a Wages Boards Bill as to render it unacceptable
tn the Lower House, and a Bill for cold .storage they altered
I'V rcchicing from £84,000 to £0.000 the apj)ropriation
uiiiih it was proposed to make. I'nder the constitutional
powers of tlie Upper House this reduction could only be put
as a suggestion, but the lack of distinction between a sug-
gestion and an alteration was seen when the L'})])er House
ixr^isted in its suggestion, and thus compelled the Lower
Hiaise to lay aside the Bill, since obviously it hati cea.sed to
!"• the same measure at all ; indeed, the Upper House would
iK.t even agree to allow the £0,000 it was willing to sjjend to
'» spent in the way proposetl by the Lower House. The

1 I'lirl. hip., C.i. 0091,
J,.
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402 IMPERIAL UNITY AND THE DOMINIONS

Covcrnmcnl was annoyed, and, as a general eleetion followed

shortly, they declared that it was j)art of their j)oliey to

secure the passing of legislation to facilitate a decision in the
caseof disagreements between the two Houses : it is doubtful
wliether the projjosal wan meant very seriously, as the Uj)per
House was not in the slightest dej. ce likely to pass any such
Bill, but in j)oint of fact, when the Government succeeded in

being returned to pow(>r at the general election, the l'pj)er

T'ouse accepted their victory as a sign that they should
agree to the Cold Storage Bill, which accordingly received
their concurrence without substantial amendment, and
became law. But the future is not without elements of

doubt : Victoria has never had a real Labour (iovernmcnt :

one Labour Ministry only has ever held office, and tliat

nominally for a few days as a nici-e incident in a competition
in December litJ3, l)etwcen two opposing factions in the
Government. If the Lower House should become in time
Labour, then the Upper House which, like all the Upper
House.'* of Australia that are elective, is based on a property
qualification in the electors, which is higher than that for

the Lover House where adult suffrage ])revails, has a lon<r

record of successful resistance of the Lower House behind if

,

and trouble might easily result. For this there is no obvious
means of solution unless by the action of the people and
Parliament of the Commonwealth, in the f' -m of a change
of the Commonwealth Constitution, which would be a very
diiRcult and hardly projier mode of effecting a settlement,
or the intervention of the Imperial Parliament, which, as it

alone has the power in the case of deadlocks to break the

deadlock, would have to intervene if a really good case weiv
made out. Even in 1914 the Upper House delayed for

a whole month the passing of a very important Bill for the
control of prices, a fact which was believed to have tolii

against the Liberals at the federal election of that year.*

In the neighbouring State of South Au.stralia, in the

cour.se of 1911,'- very serious difficulties arose between tin'

two Houses, for which the intervention of the Inijxiiil

1 Hound Table, 11)15, yu 681. ^ J'arl. Pap., I'd. 6091, jip. 70, 71.
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(iovcninn'iit seemed to tlie Lalxiiir (Jovenuiieiit to he the
only ninedy. Tlie I.ahoiir (;oveniiueiit, wliieli took ollice

ill lino, introdiued a measure to luin^' ahout tlie solution of

differenees between tlie two Mouses on tlie basis that if the
l^)wer House passed a nn asure three times, a general election

intervening between the st-eond and third times of passing,
each passing being in a sejiarate session, then, if the Council
rejected the Bill, the Hill might be presented to the (iovernor
for the royal assent. The Hill was passed tin ough the Lower
Mouse by the necessary majorities of 21 to 1.1 and 21 to

10, on its second and tliiril leadings, as required by the
constitution, under which absolute majorities are needed for

the passing of legislation altering the constitution, but the
I'jjper House rejected it on the second reading. Hut the
rpper House went further: at the end of the year it threw
out the Ajjpropriation Hill on the ground that it contained
Items for the establishment of Government brick and timi)er

ivorks, which were to supply these commodities for the use
of the public at large and not merely for govenunental
l)urpo.scs. T'-e result of this action on the part of the Upper
Mouse was to determine theGovernment of the State to make
ail appeal to the Imperial Government. What they asked
ill their appeal of November 2, 1011, was that the Imperial
(Juvernment should provide the safety-valve that was
necessary to settle a deadlock which then' was no constitu-

tional means of overcoming, by intimating that the con-
stitution would be amended by Imjjeiial Act, if the Council
did not accept in principle such a measure as had been sub-
mitted and had been rejected. They pointed out that the
intention of the constitution had been always to be a demo-
(latic one, that the original proiKisal in 18").'} to have a
iiDinince Upjjer House was rejected i)reci.st-ly on the ground
that it would be undemocratic, and instead a system of

(Ifctive Hou.ses with ditTerent coii.stituencies had been
adopted: that the result of this differentiation, aided by
female suffrage, had been to strengthen the position of pro-

i)(
Tty owners : that in the United Kingdom the Crown

afforded a means to reconcile the will of the people and the
CC2
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action of I'ailiaiiuiit hy insis*iii^ on snlmiission to tlu'

popular will by the I 'ppi r House, hut that in South Australia

no Mich j)owt'r i-xisttd. A dissolution would nicicly mean
the ii'turn of tin- Council hy its electors to retain its old

position. The (loveinment also pointed out that oi tlu-

elect orn only .'13 jkt cent, of tliose oi> the Assenihly rolls were

electors for the Council, while even of this nundxr only 13

were able to return half the members of the Council. In the

jirevious year the I'pjur House had already rejected a land

tax measure arul a Jiill for adult suffragefor the I'pper Hou.se.

Their ])osition, however, was weakened in lOll by the fact

that they had found themselves unable, through the defec-

tion of oru- of their .supjinrters. to j)ress their franchise mea-

suris uj){<n the House. Moicovci, the Legislative Council

argued in the nuitter of the rijection of the Aj)j)ropriation

Hill that the c()m])act of iS.")7 between the twd Houses on

the cpiestion of Mom-y liills was expressly made on the

understanding that the Aj)})roj)i'iation Hill was not to con-

tain provisions for new and unusual heads of ex])enditi'.re,

l)Mt that such heads were to be madi the subject of sej)arate

proposals. There could be no doubt that in this point the

Council had a complete case : the compact of 1X57 was

j)assed precisely because the constitution contained no

])rovision regartling the j)owers of the two Houses as to

Money Bills, atul thei'cfore some arrangement hnd to l)e madi'

if any work was to • done. The Government in return

argued that the agrcem-ent of 1857 was unconstitutional :

that the agreement between the two Houses was a departure

from the spirit of the constitution, which was meant to

follow that of the United Kingdom ; and that therefore th(

power of the Upper House to deal with Money Bills should

be b.cld to be non-existent. The argument was clearly bad :

apart from the fact that it was idle to argue in 1911 against

an agreement which had prevailed, more or less continuously

observed, since 1857, it is certain that the relations between

a nominee body and an elective body and two elective bodies

coidd not be regaided as analogous to eai^h other. The itiil

strength of the argument of the Government, so far as it
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existed, would Imve liccii in the fact that the r|t|ur Huiix'

was defying; the will of the jM'opli'. and the small and uncer-

tain majority of the (Jovernment in the Lower House made

that position im|)ossil)le to uj)hold. The refusal of the

Imperial (Jovernment to intervene, on the fj;rouinl that inter-

vention was only jwssible if all constitutional remedies had

heeii exhausted, and only then on a recpiest of a lar^e ma-

jority, and if essential to eiialile the work of llie Stat" to l>e

carried on. was clearlyand plainly iiievitahle. The Lahour

( Jove.'Mment evich-ntly recognized that this wa- the case :

tliey at once advised a dissolution of Parliament with a view

to strengthening their hands in the struggle, and the r|)per

House leadily passed a Supply Hill for £S(»(l.(H»(», to let affairs

lie carried on. The election of January I!tl2 was disastrous

to the (iovermnent, and .Mr. I'eake took office with a majority

of J4 votes to It).

The new (Jovernment then secured the j)assing of tlu-

.Vjtpropriation Bill, hut deleted tlu- otfending items. They

further took occasion to place on record- in a memoiandum

of .\pril 24. their disapproval of the action of their prede-

( (ssors in invoking the intirvention of the Imperial (Joverii-

luent. and they pointed to the defeat of the (iovernment as

an indication that the action taken l)y them in this matter

had not hecn aj)prove(l hy the people of the State. They

themselves, however, attempted to regulate l>y h'gislation

til'- relations as to Money Hills of the two Houses. and. after

introducing a Hill confined to this alone in 1!»12, they in liU.'}

laid before the House of Assembly an elaborate Con.stitution

Amendment Hill which not merely dealt with the relations of

the two Houses as to .Money Hills, itut al.-^o the constitution

t Parliament, the franchise for both Houses, and the settle-

iiuiit of deadlocks generally.

The deadlock |)rovisif)ns were based on tho.se in the

( uiinnonwealth constitution: they proposed that if a Hill

Uric twice rejected by the I'pper House, after being passed

twice with an interval of three months in the same or

successive sessions of Parliament, the (iovernor might

(lis.<olve both Houses, and. if this were done and the Upper

W-'
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House porsiMt'd in its Hltitiidc. then the nmtter should he
Hettled by a joint session of the two Houses. It was felt

iieeessary to follow the inoilel of havinj; a di.ssolution before
a joint session. Even, however, in this form the Tpper
House deelined to aeeept any deadlock provisions, hut they
accepted the rest of the Hill with various amendnient.s.
liy it the nunihers of the Council were raised from eighteen
to twenty, elected for five constituencies, four members in
each, and the number of the Assimbly from forty to f<»rty-

si.x. with ei^'ht three-member and eleven two-member con-
stituencies. The franchise for the Tpju-r Chamber was
eonsiderably e.xteiuled. rather in theory than in reality,
by the alteration of the ocour)ation franchi.se, so as to
include any inhal)itant occupier as owner or tenant of any
dwelling-house, and not men ly one of £17 value yearly,
with, however, no vote for joint occupation. As regards
Money Hills, the Act repealed s. ] of the Con.stitution Act,
No. 2 of 18r).V<), which provi(le<l that all liills for a]»pro-
priating any part of the revenue of the province or for
imposing or altering or rejjealing any rate, tax, duty, or
impost, should originate in the House of Assembly, and
substituted the following jjrovisions :—A Money Bill oi

money clause in a Kill shall originate only in the House of
Assembly, and the Legislative Council may not amend any
money clause. The Council may. however, return to the
House of Assembly any Hill containing a money clause,
with a suggestion to omit or amend such clause, or to
insert additional money clauses, or may send to the assembly
a Bill containing .-suggested money clauses which must
then be i)rinted in erased tyi)e, and shall not be deemed
to form part of the Bill, requesting by message that tlii'

suggestion be given effect to, and in every ease the Assembly
may comi)ly with the suggestion with or vithout modifica-
tions, but the i)ower of the Council applies to the money
clauses contained in an Appropriation Bill only when such
clauses contain some provisions a])proj)riating revenue or
other public money for some purpose other than a pre-
viously authorized purpose or dealing with some matter

"*P



DOMINION I'ARLTAM?:NTS ANT) fONSTlTT'TIONS 4o7

other than the a]i|ii(>i>riati()n of rcvt-iiuc or otiicr iiuhlic

iiioncy. A liill for appropriatiiij; rcvrimc or other fiulilic

moiu-y for any |ircviously authorized ptirjMise shall not

(ontain any provision appropriating revenue or other (luliiic

money for any pmpose other than a previously autliorizerl

|iurj)ose. No infrin^'einent or non-oliservance of any of

these provisions shall he held to affect the validity of uny
Act assented to Ity the (iovernor, and, except as provided

as regards Money Bills, the Lejiislative Coiuicil shall have

c(|ual jiower with tlie House of Assembly in respect of all

Bills. A Money jiill is defined to int'an a Bill for a])pro-

priating revenue or other puMic nu)n<-y or for dealing with

taxation or for raising or guaranteeing any loan, or for the

rc|iayment of any loan, and a money elatise means a clause

of a Bill which apjuopriatis revenue or jiulilic money or

deals with taxation or provides for raising or guaiantceing

;iiiy loan, or for the rej)ayment of any loan. A ])revio\isly

;uithori/.cd ])urpo.se means a {)iM'pose which has hein pre-

viously uuthorize<l hy Act of Parliament or hy resolution

passed l>y both Houses of Parliament, oi- a j)urpose for

which any provision has been made in the votes of the

Committee of Supply whereon an Appropriation Jiill j)re-

viously passed was founded. No Bill or clause of a Bill

shall be taken to approj)riate revenue or public money, or

to deal with taxation by reason only that it contains

provisions for tlu- imjxisition or appropriation of fines or

other ))ecuniary penalties, or for the demand or jjayment

or appropriation of fees for licences, or for services under

the pro])osed Act. Any revenue, money, taxation, or loans

raised bv local authorities are not within the scoj)e of the

.\ct.»

The Peake (Jovernment, however, was defeated in the

(lection of lOlf), and the Labour Government which came

into power brought forward after the election in the first

-cssioii of the Parliament in duly 1915 j)roposals to undo

t he [josition of the Houses. The Oovernor's sjjcech announced

' I'lirl. Pop., ('(1. 75U", |)|). :i!) 41. There is a ('<immittc(' on Hiiihviiy.s

a- ill Now tSouth Wales on Pulilic Works uiuior .\(t Xo. lOM'.l.
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mniHUics for thi- rcstoralion to iUv . ,isc df Af-Mtuhly of
cotitn.l ov<r .Money Hills, which they <l((laml IiimI Iu-om
takcti away from the |>co|»lf liy the late (;ov«Tiun(iil in the
Act of |<(|;j. 'I'hc iiKasmc was to Im' in coinifaiijcd liy

a coiii|)l«nu'iitaiy measure foi' adult sntTraKc for the Legis-
lative Couiuil. the anu-inimeiit of th<- electoral code, and
the adoption of etlective voting, with a reamiugeinent of
the electoral distiids. the tonstituencies having been in
the opinion of the (Jovernnient gerrymandered hy the late
(M.vernment in the Act of l!tl:{. The speech als(, anu(.uneed
the change of thi' incidence of t:txation hy increasing the
tax on unimjwoved land values, with reduction of income
tax and the charges for con-eyance of the produce of the
primary producers. There is, of course, no prospe.t of the
wtllemerit of all these issues without much friction, and the
p<»s.sii,iiity „f hahour a|)iK-al to the Im|«'rial I'arlianunt
uiust always he present so long as the I'pper Hoi.se is .'lected
on a |)roperty franchise of any kind which differentiates
(

• electorate quite considerahly from the electorate hy
adult fra?ichise for the Lower House.
The position in Tasmania is closely aiuU(»gous to that in

the case of South Australia. There, however, the Ipjur
-Hou.se is absolutely independent of the Lower in every
ifspect. and no compact even regulates the relationships
of the two bodies. On the other hand, the jiosition of the
(Jovernment in the Lower House is rendered ludicrously
weak by the svstem of proportional voting' acting on tlu'
>><mall imml)er of members arranged in six-member con-
stituencies. Hence the j)rospect of any serious conflict is

minimized, since the Lower House realizes that, if it is abh
merely to carry a measure l)y one vote, it can hardly insist
that the I'pper House must hold that the wischmi of fht
Lower House is su])erior to its own, ami a majority of ten
or twelve against in a House of twenty-four mend.ers is very
possibly a proof of better views than a majority of ,)ne uv
two in a House of thirty members. Hence even in the

' On thi.s t,.,m. see /'„./. r„j,, (Vl. Trx.-,
pi,. 67 6'J. which sumi)mriz..s

.1 lii.siiiitniiiii ic|ioit.
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vrnvrnvtwy lijri>lati<.ii of the war in IftM, the l|i|..i IIuiim.

icjt'ctcd «frfaiti tiica.siin^ as to coiitnil of |iri(ts ami of

fiMxlMtiilTn Milt ii|) l.y Hif Lower Hoiini,' and it iioriiiallv

.M'rts as jjriat an inlliitncf on legislation a> the Lower
House

; it fre«-ly rejects and alters liills ev<rv year, and
liters Money Hills or reje<ts proposals of ex|>eiiditine a> it

thinks tit.

In Western .\iisfralia the position is liitTereiit : the power
of the Lowtr House is e(.ii>tantly cheeked liy the I'pper,
liiil the rp|)er is not so slron^t as in 'i'asuiania. for the
Lower House (an show real niajoriiies, at present over-
wlieliiiin)ily Lahour in cotnplexion and deterMiined in

churueter. The election of October Illll jjave Laliour
ii inujority of twenty in a House of (ifly, and it carried
nuich lejfislation. the rp|)er Housi .l.darin^' emphatically
tliat it had no |)arty character, and wouhl cop.sider all

projiosals suhniitted inerelv on that hasis. It rejected,

iiowever. a |)roposal to set up a I'ul.lic Works Coniinittee
on the mod»'l of that e.xistiii); in New South Wales, and it

further declined to neeept the proposal of the (Joverninent
KKiutling arbitration. In I'tll'- there was more friction

lictwcen tlie two Houses. The I'pper House rejected Hills

tor the setting' uj) of State hotels, as it disapproved of muni-
(ipal trading, for amending the land laws by the suhstitution
of the principle of leasehold in ••very ease for that of free-

In. Id. for s 'ttinj,' up a I'ultlie Works Committee, for authoriz-
ing a raihuiy from Norscnum to Ksper-nce. and a Land
and Income Tax Hill. The State Hotel Hill was intended
to control the licpior trathc. and it was pointed out hy the
I'remi-r that at the local polls held inider the existing .\ct

tin' gn -. majority of the voters in every licen.sing district.

uith few exceptions. Jiad voted in favour of the holding
'i new licences hy the Stale: under the Hill the (Jovern-
iiunt would have had power to set uji a Slate hotel in

•very licen.sing district. The majority in the legislative
Council, in rejecting the Hill, expressed n'adines> to consider
it if restricted to defined cases, and a further Hill in tliL'

' /{oini^l Tahh, l!»lj, [.. (JTS. - I'arl. /'„/>., CI. (iscij, p. HI.

iu*
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Hcnw wax tiiccpti'il liy tlic- Comicil. In the mi|»|miiI of tin

Lind |{ill nfrniKi- was iiiadf to tin- ivii n-Miilt of frcohoh

ill the I'liitKl Kiiiploin, wImtc the uhsolutc oumisliiii o

iiiorc than half tlir land was •njoyrd hy 2..VMI [hihoiik

while I'.xjM ri«'iu<' in N'ictoiia with fifclinld nhowcd timt

d(s|iit(' the huyv alienation of laml from the Crown, tin

land cultivation had not im nascd tor many ycaiK. It wai

the disiie to M't np a community of tenant farmers, eiiltivat

in^' land under the State. All ac<|nired rijjhts were to reiiiaii

in for<c, and all contracts carried out. A lease of land ii

|>eriM'tiiity. with a rental at '2 per cent, of the nssessi-i

unimproved value, was to tak*- the place of freelinld. Fr

reply, the oiiiieil argued that the principle of leasehoh

had Keen ahandoned in I!tl2 in Xcw Zealand,' and thai

Kraiiee. Denmark. Norway. Ik'l^'iiim. Switzerland, aiui

Ireland showed the advantages of freehohl. The same v<'ai

.showed some feeling hetweeii the two Morses arising onl

of an incident in the action of the Ooveiiinient. In l!»ll li

the Parliament had agreed to give a ,iin of £2r)(»,<tOO a.>

an advance t(» the Treasurer to meet expenditure whicli

from time to time might not he provided for. and th(

(JovornnH-nt used .son.i- of the inonev for the purpose ol

|)iirchasing steamers to provide a (Jovernment service tc

the northern portion of the State. This intei-ferenee with

private enterprise annoyed greatly the memliers of the

r|)I)er House, who had mostly large luisine.ss or agricul-

tural interests, and who did not wish any interference with

private concerns. When Parliament met in 1012. the

rpper House recorded its disaj)proval of the exjjenditun

of the money liy the (iovernment, and criticized a<lverst'lv

a portion of the (iovernor's sih'ccIi which .seemed to claim

that the Lower House could hy mere resolution legitimize

expenditure incurred l)y the ( Jovernment. The (iovernment.

however, maile it cli'ar that they made no such claim, a<

was asserted, for the Lower Hou.se. But they insisted that

they could use at their discn'tioii the .sums placed at their

disj)osal hy the .Act of the preceding session. The (Jovernor-

1 Cf. Jlouii,/ Tiilih. l'JI5, pp. (W2, «!»;{.
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1

ixixitioii ill till- iimttn was tHlltd iiitii qiicstion, Imt it was
vindifatfd on th«> ground that Im- had a( tt-d in accordant.,
with the advice of his hiw orticcrs and of the Ministry, anil

indeed if seenis clear that his action waN strictly lejjal, and
that the error of the rpper House was in a^irecin).' to the
urant in th<' jtrevious session without imposinj; condif r.iis.

Ill l!ti:J' there was a^fain fri<tion in the two Houses. The
(Jovirnnienf proposed an initiative and Referendum Kill,

which would have enahh-d the people to (hiiiu tlie siih-

mission totheeleitors of any nieasun' passed l>y the Houses,
and to demand the IcKi^liition of any m<asure <h..ired l>y

the electorate. 'J'his was rejected l.y the I'pper House o'n

eighteen votes to nix. TUv Council also reje.ted the land
;md inecune tax proposals, and Hills for the seftiiijr up of

.1 I'uhlic Works Committee, for the amendment of the
factories .\ct, and the construction of a railway from
K'speiancc northward- The jtosition is in fact somewhat
diHicult, for the po lity of elfcctively coercing; the l'p|K'r

House does not e.xist. and its franchise has not yet heen
ixtendcd to cover all householders, as in South Australia :

even if it were, there would still be no certainty of its heing
III harmony with the I^ower Hoii>e at any future date.

In tlie case of New Zealand the Legislative Council,
uiuMiially composed of nominees for life, was modified in

constitution in IMill l»y the introduction of the limitation
•f the tciiiii-c of ofhce hy new ap|)ointees to sevt-n vejirs.

Tlic appointments made l)y the Liheial admini.-( rat ions,

uhich held odice for twenty years consecutively, were
|Militical in origin, and therefore after the very lieginning
of the Liheral (Jovernment . when the refusal of the (iovernor.
I.nrd (JIasgow. to add memhers to the number desired by
Mr. Halluiice to the I'pper House was overridden by the
Secretary of State.- the Hoii.ses lia<l been in general harmony,
ihc rpjier House merely delaying the passing of measures
nliich it distrusted, though in .sonic cases if did ,^o for
considerable peri.>ds. This state of alfairs came to an end
l>y reason of the defeat of the Liberal (iovernnu-nt in l!)12,

' !>::.'! /'.,;;., <;,!. 75,>7. ,,,,. fi2, (Ki. - I'an. i'„i.., II. i. Vm, ih'x;.
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and the |)((sitirn iKcamc at oiicf diHiciilt. Kvvu in tin*

times (if tlic Liltcial (Jovcrnnicnt IIutc \m-ic many sugges-

tions of alteration of tiie constitution, and in his last

poliey speech the fonnei' I'lime .Minister, Sir .1. Ward, had

suijgested that the proper «ay to deal with the matter was

to make the I'pper Mouse elective, the inemhers heing

chosen by tin- Provincial Councils, which he also pro])osed

to set up in ordci' to deal with local all'airs and relieve the

Parliament of excessive centralization of business. In the

session of I!(I2' the new (Government brought forward

a projjosal to make the I'pper House elective, consisting

of forty mend)ers, elected by the North and South Islands

in e(pial nundiers by jiioportional - voting on the system

advocati'd for the Imperial i'arlianient i>y Lord Couitney.

Tlie members wcr<' to hold oflice fo?' si.v years, one-half

retiring every three years : the franchise for both Hou.ses

was to be the same. While according the Bill, which was
as a matter of courtesy introduced in the House affected,

it .second n-ading. and thus aflirming the principle of election,

the r|)jKr House resolved by twenty votes to tiiirteen

that the principle having been aflirmed.it was not desirable

to ])roceed further with the measure in tlie session tiien in

progress, in order that the country might have the chance of

considering the steps to be taken to give etTect to this ])rin

eiple. The (Jovermnent then proceeded in the Lower House
by resolution to allirm the princij)les of their IV\\\. and asked

the Council to pass a Hill to r(>stri(t to three years the

tenure of office of the ne.xt ap})ointees to the Comicil. It

was explained that, as sixteen of the members would retin

in i!H4, it was d'sired to be able to till their places witli

men whose ajipointments would ternnnate within the life

of a single ParlianuMit. \U\i the Council would not procec<l

with the Bill. In the session of l!tl.'{' accordingly flu

(iovi'rnmcnt again introduced the Bill with alterations.

t^'hi

i

' /'arl. J'ti/K, Cil. t)H().{. !>(). 117, IIS.

- The sy.Mtcni of .swonii liiillots wa.s ri'jKMlcil lor the Lowir Hdiisi- In A' (

Xo. :iCof 1<.M:{.

' I'tirl. I'lij)., ( (1. T.VIT, |i|). (I'.t, 7(".
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In place of two ii,]vi\i rlivisioiis there were to lie four, two
in eaeh island ; tlii' inenilters to Ih' elected weic now to

lie eleven for eaih of tlu- north divisions and nine for eaeh

of the south, thus avoidin"; the unfairness of tiie orijiinal

projxjsals. The mode of choice was to he the Tastuanian

system of proportional lepresentation. and tlie idea of

a periodic ictirement of half the mend>ers v;>. ;<. cease,

the members holdiufz; oflice foi' five years fro. . Icctiosi. mk'

f lii'n until the next dissolution of Parliament .

'I h, cii i»oi-

were to be the same as those of the Lower I 'h.-c. (p tli

first place, however, as there were still some uieiiil,*.. wbo
were entitled to remain niemijeis foi' lifi\ or a poition of

seven years, the elections would beconfined toscven mi'nd)ers

for each of the North island divisions, and five for each

of the South, an unfair majority for the North, but unavoid-

able, since for i)roportional rc|)rescntation to woik theii-

must be an uneven number of nundurs to be retuined.

Kuither. the relations of the two Houses weri' to I' set up

mi a new model in place of the mere constitutional under-

>tandings of the past : the proposal made was a mi.xture

of the procedure under the Irish I'arliamiiit Act and the

Commonwealth Constitution -Act. The Council was to hav«'

no |)owei- to initiate ap])ropriation or taxation Bills : it

(duld not amend any Bill imposinj^ taxation oi' approjiriat-

iii;i money for the ordinary amnial si'rvices, nor ameiul any
proposed law so as to incri-ase a chai'ge on the peo])le.

Hut in the case of any law which it could not amend it

I ould request an alteration by the other House. .\ Money
Hill which was to be defined in the manner of the (lovern-

nitiil of Irehuid Art, when certified as such by the Speaker.

nnist be passed by the L'|tpi'r House within a month after

1 hud been sent up, or it could be picsented to the (Governor

ioi' his assent. In the case of disagreement on any other

l^ind of Bill, if passi'd twice by the J..ower House in sui)-

|uent wssions. and icjected by the I'pper. the Ciovernor

might convene a sitting of the two Houses, and. if the Bill

"ere afhrmed by a majority vote of the memb(>rs sitting

ingether, the Bill should be i)resented for the royal a.ssent,
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and if not the (;ovcMi()r could (li.ssnlvc hotli Houses sinuil-
tancously.

For its part tlic Council set up a coniniittoc to consider
the matter. The Committee eame to the eonelusioii that the
position of the Council should he in all matters that of the
House of Lords as it stood before tlie passing of the I'ar-
liament Act. and that the Council should insist on its right
to deal with Hills exactly to the same extent as the House
of Lords used to do. They accei)ted as correct the view
that tlie Upper Hou.se should yield to the Lower Hou.se,
when it was seen tJiat tlie views of that House repie.sented
the deliberate opinion of the nation. They also agreed
that the principle of nomination should l)e abanchmed in
favour of election, and they then defeated l)y five votes
to three the projiosal that the Government ])lan of direct
election by the .same electorate as that of the Lower House
should he resorted to. By six votes to two thi'y rejected
the projjo.sal of or- member that, as vacancies occurred,
three-quarters of » Coimcil should l)e electi-e and one-
quarter nominee, and decided that the constitution of the
Council should be limited to forty members, and that as each
vacancy occurred the place should be filled by election l)y

the members of the two Houses sitting together and votin<f
by ballot. They further recommended thif the tenure <4
office should be seven years, that the projiosals of the
Government regarding the jiowers of the two Houses sliould
be acce])ted, and .should be modified by the addition of the
provision that, if after a dissolution of both Houses the Bill

was again passed by the Lower House and rejected by the
Upper, it could be presented to the Governor for his assent.
They also made provision foi' the sunnnoning by nomina-
tion of two Maori members to the Council, and of on.-

member of the executive Council.

The difference of opinion between the two Houses was
too complete to allow of reconciliation, but the po.ssibility

of any very decisive conflict was diminished by the con-
tingency of the outbreak of the war, and the result was
that the proposals of the Government became law as Act
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No. ;>!> of 1!)14. 'I'he ensuing ck'ction, followed as it

was by a series of eieelion ju'titioiis and lujiotiations for

a coalition, rendered the eountr\ inditfereiit to the cjues-

tion of the reform of the I'pjjer Ho ~c. lUit the position

of that body must some day be dethiitively solved, and the

problem is one of diflKeulty : it was. it may be added, douiited

whether it was possible lor the J'arliament without the aid

of the Impecial Parliament to etteet the whole of the changes
CO

. lined in the measure proposed either by the (Jovern-

ment or the Committee of the Legislative Council. 'I'he

doubt, however, seems to be sonu-what mistaken : it is

true that in certain respects the power of the Parliament
of New Zealand to alter the Constitution Act of l«r)2 was
expressly limited when express authority of alteration was
given by the Imperial Parliament in the Act 2(» & 21 \ict.

c. 03, but this was prior to the passing of the Culotiial Lairs

Validity Act, lH6r), and the general power of constitutional

change there given seems sufficient to cover any of the

changes which in either of the Bills was projxjsed to be
ctfected.

The Union of South Africa differs essentially from ( anada,
and resembles Newfoundland and New Zealand in being

in effect a unitary colony, and the power of constitutional

alteration possessed by the Parliament is thcrefoii' of the

most extensive kind. The only restri( on the altera-

tion of the Constituticm are that none <_ rovisions for

whose operation a definite time is fixed. .a the case of

the api)ointment of Senators, shall be changed in that

period, and that the provisions of the repeal clause 152
itself, of clauses 33 and 34 providing for the nund)er of

members in the Lower House and their mode of increase,

of clause 35 relating to the franchise with its special j)ro-

vi.sion to safeguard the native franchise in the Cape, and
of clause L37 providing for the equality of langiuige within
the Union, as regards English and Dutch, shall not be
repealed unless the Bill be passed by a two-thirds nuijority

of the total number of members of the two Houses of the
L'nion sitting together in joint session. There exists also
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tlic restriction that any liill which alters the constitution

<»r powers ot I'lovincial Councils as jirovided in the Act

or that chanjics the provisions of the fouith chapter of the

eonst''aition legardin;; the Lower House sliali lie reserved,

while any Bill altering the provision to this etf<'ct con-

tained in s. (i4 of the Act nuist itself he reserved. But
these few technical ])oin{s seem of very little conse(juence,

and the I'nion of South Africa may be said witho.it doubt

to have within itself the full power of its own control. It

must always be remembered that the |)rovincial Councils

cannot pass any law which contiavenes any law of the

Union, and that the I'nion Parlianu-nt can pa.ss any law-

it likes aiul override the legislation of a Provincial

Council.

In the case of Newfoundland anrl the provinces of Canada,

the i)ower of const it i.l'onal alteration is possessed in the

widest degree. The ])rovinces are. unlike the Dominion, free

to change their constitutions at will save as regards the

position of the Lieutenant (iovernor, who is the bond of

executive authority l>etweeii the Dominion and the pro-

vince, and who, tlierefore, in that aspect could not be

made subject to change by the p'ovince. But the control

of such constitutional change ' jxercised by the strong

power of the Dominion Government, and therefore such

alteration cannot be dangerous to the federation in any
way. Newfoundland is subject only to the control of the

Imperial (Government, but it is difficult to conceive any

way in which the desire to alter the constitution could arise.

The Upper House, which is nominee, is however not directly

under the control of the Government of the day, for unlike

the case of New South Wales, Queen.sland, and New Zealand,

the number of members who can be appointed by tlu'

Governor on the advice of ministers c;nniot rise above

fifteen, .so that, if any further members are needed, it is

necessary to make the appointments by the issue of warrants

by the King. This at once places the Government in the

position that it has to sati.sfy the Imperial Government
of the need for extra members to allow of the smooth



DrMTNIOX PARLIAMENTS AND CONSTFTITIOXS 417

working of (Jovcniment )..!,,re fhe numh'^r of tlio Tppcr
H(,usi. can |„. aKcicd. '|'|„- muiiiIkt has fn.m time to tim.-
I"fii incicasc.l

: in l!m4 it was hn.iigi.t ui) to fi^rhteen in
'.nliT to siHMiro tlu> passage of any nceos.siry legislation
ifgaiding tlie new aiiangcinents with the French (Jovern-
meiit as to the fisheries, an<l in HtdS a further increase
l.v three members was rendered desiral)le hy the ehang«^
of Ministry, which put the new Government of" Sir K. Moriis
in the position of having a solid majority against them
in the Upper House of some thirteen to H\e. The rpju-r
House has, however, shown a sensible spirit of compromise,
iind, though it t-very now and then amends a Bill or throws
"lie out, it does not do so in such a way as to cause needless
ntfenee or ill feeling.

In the provinces of Canada ditliculties with ['i)i)er Houses
cun exi.st in hut two cases. In the case of Nova Scotia the
I'ppor House, which is in effect limited in luimber through
tlie absence of any legal means of increasing the luimbcr,
It (AC time was somewhat independent in its attitude
towards the Lower House, which made an energetic effort
to abolish it. But the Upper House has managed to retain
its existence by dint of the process of consenting of late
years to most of the measures of the Lower House, except
any suggestion of its own abolition, fn Quel)ec. where the
I |»per House is also limited in number, then has l)een no
serious friction, and the House may well continue its exis-
tence luulisturbed. But in either case, if serious deadlocks
arose, they could l)e solved only by the intervention of the
imperial (Tovenimcnt. since there is no power in the Dominion
to alter the Constitutions, and there is no reserve authority.
-uvh as that possessed by the Governor in the Australian
Slates and New Zealand and the Crown in Newfoundland,
t'l intervene aiul compose differences by the addition of
iiK inbers to the Upper House in either case.
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PART II. POSSIBILITIES OF UNION

CIIAPTHU I

IMPERIAL FEDERATION
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1. ('ANAnA, THE COMMONW lOALTlI, AND THE UnIOX

The essential cliaracteristie of any federal system springs

from the faet that a federation mnst he a eompromise :

it is a form of government which preserves nuiltii)lieity in

unity, whieh admits tiiat nnion is strength, hut whicii

insists that individuality nnist not be swamped. A federa-

tion may elaim to he an orgamsm, in that it should exhibit

the most complete unity in diversity, each ])art being an

indispensable meinl)er in the whole, but at the same tiuK

deriving its real effectiveness imm its conjunction with other

]jarts to form that whole. Rut in any case of a real a-

contrasted with an ideal organism experience shows thai

there are defects, and while in an organism not composed
of conscious individuals capable of expression the failures ol

adjustment show them.selvcs only in the imperfect indivi

duality and success in maintaining itself of the organism,

in the ca.>e of a federation the imperfection of adjustment

expres.se.s it.self in friction among the organs of governmeni.
While therefore in theory a federation "liould be the mo-t

elective form of government inasmuch as the wlioir

should be enormously strengthened by the individuai

character of the parts, in point of fact it is, so far as it _\t t

appeared in the world, a much weaker form of goverinnciil

than it should in theory be. This loss of strength is due

to the dissipation of effort caused by the disputes between

the central and the local authorities, and not less by tiic

fact that both central and local authorities in their executi-.c

and their legislative action are subject to the control of liic

federal courts, which may adopt a point of view satisfactei}-
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lU'itlHT l(. the •od.ialion nor {,, the slati's. hi a imitarv
.-tatc the executive ati<l the le^rj^lative powers stand in t|,e
closest connexion, an<l this connexion is also to he s,.,.n in
most federations, hnt the judicial power in a federation
^tan<Is apart from the other two powers in a very marked
d-^ree. In a unitary state the laws nf tiie legislature are
carried out l)y the executive, an.l tli. ,r proper performance
(an he enforced thiough the courts, which are hound hy
thcni. In a federation the judiciary ceases to he a nu-an's
of enforcing the will of the legislature and nothing more-
l's function includes the duty of scrutinizing the action of
the legislature luu. the control of the legislature when it

exceeds its due powers. The executive thus ceases to have
the unquestioned duty of ohe.iience to the legislature:
it is entitled and indeed it is hound to ask whether the
legislature is acting within the sphere of authority assigned
tc it or whether it is going heyond its ix.unds. and sce'l<ing
to lead the executive into i)aths of error. Now it follows
cssentiallyfrom these considerations that unless the authority
of the Parliament can he precisely defined in such a way as
to leave no douht as to its poweis. there mu.st he wast'e of
power. The time occupied in considering i)iol)lems of
xlira fire.'i must divert attention fiom greater issues, and the
I'urden of reform must often he imperfectly horne from
'l""l't as to the legal means of executing the reforms
aimed at.

The same po.sition in the central government and legis-
l.'.ture is repeated in the case of the local governments and
legislatures. They eaiuiot well he certain of ihcir rigtits
and authority, either inter .se or towards the federation, and
I lie spirit of local autonomy is naturally felt most strongly
m the minds of the executive otHcers, the legislators, and t'^lic

i'Hiioiary of a province. The fJovernment'and I'arliamcnt
will, exjierience shows, nearly always he more anti-federal
tlian the constituents by whom the legislature is elected and
tlic officers indirectly appointed.
These theoretical considerations receive, it must he

admitted, very marked illustration in the case of the two
Ddj
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fiHieratidiis «illiin the Uiitish !]m|>irc. In hoth cases

frdcialisiii sftnicd dcsliiicd to come witlioiil undue delay:

in lioth (iiMs tin- |)ai(i( idaii>ni of tin- units picvi-nted tin*

clianjjo of government Ix-iiig made nntil the forci' of cireum-

stanees madi' clioice praefically unavoidal>le. fn the ease

of Canada federation was achieved thirty thie(^ years I.efore

it came to ])ass in theCommcdiweahh, ai\d it would he wliolly

idle to deny that the cause of the earlier fruition of the

movement in the Dominion was essentially the danger which
menaceil Canada from the south, and which was so real that

it was the essential ground why Canada was (Unied the

title of Kingdom which Sir .lohn Macdonald and his fellow

leaders of federation would gladly have seen assigned to her.

It was felt that the chance of tlie weak provinces of Canada
maintaining themselves against the attractions of the

United States, to annexation, for which there had l)cen

a strong movement in 1S47, was much less than the pro-

hability of the resistance of a united Dominion conscious

of future i)ossiI)ilities of greatness. In point of fact, even

then the carrying out of federation was almost hami)ered
by an accident. Prince Edward Island, which had at first

consented to come in, decided at last to stand out : and
Nova Scotia, after declaring for union, was con)i)lefely

carried over to the opj)osite oi>inion for a time by the

eloquence of Howe. Had it not been for the cleverne>-

shown by Sir C. Tiipper as leader of the (jovernment at the

time in Nova Scotii. and the eagerness of the Iniperinl

Covernment to secure union,' the attemjjt would have been

practically a complete failure, since New Brunswick could not

with Canan have nuule a union worth bringing about.

Similarly it was in large measure due to the influence of the

Imperial Government that the newly created Canada was

allowed to secure the Hudson Bay Company's territory

and the North-West, and that British Columbia was induced

to join the union, thus giving the Dominion the assuran<c

of a brilliant future when the first difficulties of growth had

been successfully overcome.

* Recollections of Sixty Years, pp. 6!l-7.'{.
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III the case of the ( '(•iiiniotnvciilt h the i-Miaordinarv
(lilHoiilty of iiKliicin^' six oolonios with a fairly Ihxmoki'iiooiis
(lopiilutioti anil, on the whole, .similar coiiditioiis to frd.ia'c
without oxttrnal |>vcssiiic was cxhil.iw-d. It is (citaiii that
ill this case also sonicthiiin towards fcih-iation was con-
tril.Mitcd l>y casoiis (.f dcfcnc,.. '|'1„. fi.,.li„jr was jrradiially

jiiowiii-,' for yt-ars. os|.((ially aftt i l.s.sr>. in the Comnioii-
wcalth that further unity for defence piiiposes was necessary,
and the ohvions exposure of the Coinmonwcalt h to attack
from any^reat power in the Pacific was rcali/ed t.y a niimlxr
(,f statesmen. Hut the fcelin>i was iir« sMo' i;

: the iiiovc-

nicnt for unity which hejjaii at the very ontM't of the history
of the country was extraonlinarily -low in developing, uiul
it is plain that its development in the lon^' run was feebh-
ill the extreme, for the form of the Commonweaith (On-
Mitiition shows the many compromiso necessary to secure
tiic consent of tlic States to union : and the State of X(;w
South Wales at the last moment would not ajrree to union
unless it were uiven certain conce>sions, including the
undertaking that the federal capital should be situated
within its territory at such a distance as not to rival Sydnev.
The result of the ditl'erent circumstances of ihe two eases

is obvious in the whole aspect of the Copstitutions. The
essential difference is seen at once in the attitude to the
tuo federations as regards external affairs. In the case of
Canada no doubt has ever existed that the Federal Govern-
ment alone is concerned with the external affairs of that
Dotiiinion. in so far as a non-Sovereign Strife can have such
affairs. This fact reveals itself very ob\h.iisly in the i ase
ot treaties : it is not possible for Canada to become a partv
to any treaty through tiie King's adherence in respect of
the Dominion, save on the condition that the whole of
Canada is IkhiikI by the treaty : that is to say, the provinces
have not enough individuality as units of Empire for Hi.-i

Majesty to undertake obligations in respect of some one
(-f them by itself. p\)r the same reason the full jiower is

granted to the Parliament of the Dominion to legislate to
carry out the treaty obligations of Canada. This power
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npplifs not nu rely to oMijLjatioiis coiitractod iH'foiv tin- iiiiion

of tlu- provinces. Itnt alxi to ohli^ntiotis contracted tlieic

after: tlienio>t stiikinj.' cum- ' of this is the lejiislatioii passed

l»y Canada undei tlie Hoiwidaiy Waters Treaty with the I 'nit ed

Stales of January II. I'.lO'.t. and the Protocol of May 5, 1!H(>,

modifying the treaty In one respect. Hy s. 2 of the .\ct,

chap. 2S of the Statutes of I'.U I, provision is made that the

laws of Canada and of the provinces are amended and

altered so as to permit the perfoiniaiue of the oliligations

nndertaki'ii hy the Ciown in the treaty and so as to impose

the various rights, duties, and disahilities which are intended

to he ((inferred liy tlie treaty. .\ny interference with, or

divi'rsioii from their natural channels of. waters in Canada

which in tlicir natural channel should flow across the inter-

national lioiuidary or into l)oumlary waters, which results

in any injury on the I'nited States side of the boundary,

sha!' •'( the parties injined the same lej;al remeilies as it

the injury took place in Canada. Jurisdiction is f.'iven in

any such case to the K.\chc(|uer Court of Canada. I'ower

is also given to the Inteinational Joint Commission con

tem])lated hy the treaty to compel hy appliiatioi, to a judj;c

>f the .superior court in th i"()vince in which the sittiu

of the Commission is held tin- attendance of witnes.ses and

to take evidenci' on oath, and provision is made foi

approi)riati()n for the salary and the expenses of the Com
mission so far as they fall to be paid hy the I)onnnion <<

Cana.li. It will l»e noterl that the Act deliherately deaK

with j)rovincial law as it thinks tic. and it doe.s .so without

the consent of the provinces being obtained. There is im

case of legislation like this in the Commonwealth as yet

Monover, though the E.xternal Affair* Department nt

Australia is older in origin than the corresponding dej)ait

ment in the Dominion of C.uiatia, the latter since 1912, undt r

the Prime Minister.- has far more reality and importance,

mainl^ , of course, because of the fact that the jtroximity

of the United States renders it necessary to maiiiuiin

' i'arl. Piijt.. C'.l. ()(•!»!, p. lit; Joiirn. Soc. Conij). Liij. xvi. 5 12.

- See c. 22 of 1!»12, ri-ijlaiing c. i:{ of lltOO; Pari. Pap., Cd. 6863, p. Iti.
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a roii?<fiuil sirt'iitii of iM-^jnfiaf ions wifh that coiiiif ry. *o thaf

t'n- Mritisli Amlia>-sulor, who is tho intfriiuMJiaiy. i^ al«ay>

kept liiisy ill flraliiiji with tlir i-xtiTiial atTair> of Canada
ihroii^li till' ( Jovcrnoi-(ifncral or sonicliincs less foiniall\

liirt'it with niinistcis or the I'ndtr-StH rctary of 'aiiada.

and th»' Slatfs Depart incnf of tin- I'nited States.

In tfi' ( itniinonwealt h the powei to h';:i>lateas to external

alfairs was ^'iveii to the ( 'oinnion wealth by the Constitution,

.111 I an Kxten.al Affairs Dipartnient early apjieared on the

-le'ie. |{iit the position of the Coininon wealth in the

matter of external atTaiis was early and enerjietieally

1 halleiitied hy the ( iovemiiient of the State of South Aus-

tralia. ' The Dutch (iovernment made a re|)reseiitatioii to

the Hritish (iovernment that the authorities in South

Australia had failed to arrest the crew of the shiji I'omhl

II- they were reipiired to do under the ti-rins of the Anjilo-

|)i|t(li Treaty of IS.")!). The Imperial (iovernment eoin-

iiiiiiiicated the complaint to the Commonwealth, askinji

that (iovernment to oiitain ;> report on the allejied failure

of duty from the State (loveriiinent. The State, however,

eiieiL.'1'tieally declined to report otherwise than direct and

at the direct recpiest of the Imperial (iovernment. It hased

it- view on the provisions of the Const it n ion of the Common-
wealth : the authority to which a|»plicatioii in any matter

-hould he made mii.st he the authority which was entrusted

with the lejrislative authority, Mid theiefore the executive

authority, by the Constitution : and, even when the( 'ommon-

wcaltli had powe ct. still the action must he not merelv

line which the Commonwealth could take under tlie Con-

stitution. i)nt action wliicli it had t-mpowcred itself to

perform by legislating on the topic. Thus there remained

to the States all those matters in which the legislative

power did not re.st with the Commonwealth, and until

legislation was ])assed by the (_'ommonwealth all those

jiowers which the Commonwealth could exercise but had

not exercised, and the Commonwealth could deal only with

the departments transferred to her control by virtue of the

» rarl.Pfip.,Va. 1.J87.
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(oiihtjtution Art, i-.j{. (ii,-tniiis or matl»i> <iri Hlii<-Ii it hud
IfKiHlatc.l. Ititt this tlivi.-ic.n of imthority in i-xf«Tiiul

afruii-iuionliiigtuthfU'KiHhitivfaiitlioiit.v waMiiotiicctptni
\>y thf lm|urial (iovi'inmtMil or the (iovirmnciif of the
(oiunioiiwtalth. whi( h iiisixltd that th«- fi.K-ratioii of
Austraha was not mcrtiv the ( rcation of a .-t-vtrith ^ovt-rn-
mcMt l.tsidc the otht-rs, hut of a new j<ov«'rimi«'iit, which for
>oiiH- jMirpos and for all rxtcriial |)ur|)(iM'> must hv rtx'ar«U'd
as ahovc all the Stat»-s. 'i"lic ri-s|.oiisil.ili(\ for answcriiiv!
(jiii'stions raist<l hy fon-JKU pivcrimifnts icstt-d with tlic

lnii«rial (;ov<-rniiicnt which in its turn was cntithd t(.

asU the CoMunonwcaltli (idvcrnnicnt for an explanation,
wliich that (iovcrinncnt could ask from the State (Jovern-
luent. To deal direct in such a case with the State
Government would completely fail to fidlil the essential
purpo-e of the Commonwealth Constitution, the creation a-
an external unit of one Australia. The State (lovernment
remained unconvinced, and the position is still unsatis-
factory

: if a State (Joveiinnenf makes any rejiresentation
which «leals with external affairs, the Im|.enal (iovernimni
will not deal with it until the Commonwealth (Jovenmienl
have expressed their views, an<l they send all complaints
to the Commonwealth, hut the Commonweallli has no
control over the States, and, if they refused (o reply, could
not make them reply. Nor, of course, has tlie Secretary
of State in his aeti(Mi any h-j,'al authority to rest u|ion savi
hi.s own opinion : indeed it may he doiihted if the current
of judicial opinion in the Commonwealth is not directh.
against his action, for the High Court of the Commonweall t,

ha- expressly used the term Sovereign States of the Sfatc-
of ih.' Commomvealth, meaning hy this to place them <>..

the .same footing of authority as the Commonwealth il-cll,

from which it does not follow that the external alVair-'

power excludes in any way the direct relation of th.> Stale.
to the real sovereign ix.wer, the I'nited Kingdom. The
real reason in favour of the course of action aflopted is

not a legal one at all, hut is one of common .sense. Thr
Commonwealth C;overnrnent has the military and naval
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|n.\uT ill till' ('oiiitnoiiwi-altli it lia^ llir . n-l..in^ |Miv\«r,

iiiil it niii>t tlurcfori In- vitally intcif^t. .1 in nil iiuittcis

"f foifiyii itlatidii-. .'iml >liniil(| lie allow.d to i\|>n'>.i it^

o|iiiiioii ill iTjjanl t<> tlii-ni fncly, and tlii- can l>iv-t l.c

-iciiri'il In making it tin- rliaimd nt < ..rn -.|.,.n(l(iii c Kvtn.
Ii..\v«'vir, this piinciplt' laiiiiot lie ranicd mit ii.^i.ll\ th,-

Ifyislatiim of the Stat*-, is no| >iil.jc(t to the .ontiol of the
t .iiiimoiiwcaltli (Jovcrii.ncnt. and if .Lnix - in tlial lc).'i-la

lion otTciid a- was the caM- with a <^ii'Hi,|aiid An in lull,

the lin|MTial (ioviriiincn) nuist foi>ru tin- pliasiirc ..f in

-i-linu III till- (oricct mode of proi cdnn- and deal diivdly
Willi till- Stati- (;<>vciiiMH-nl. or it max \>v f.air.l the State
(Jovi-iiiiiirnt would not nnct the views of tin- ltn|ii'i'ial

(iovcrniiii'iit. Where tlie proper proeediiie of rero(;ni/.iii)r

111.' position of the State in .-iieli a ease i«. oI.m'IvciI. as was
itie ease with the Act in ipiestion. no dillieiilty in seeiiriiii;

ihe preseiAation of ticaty ri^ht- is found. Thus v^||ile t|„.

gueensland Act. No. :t1 of jllll. was passed providing' that
iH. land could I.e leased to aliens unle-> the alien could jiass

M dictation ti-st. it wa- e.\pres-|y provided, in deference to
lepresintations made \>\ the iinpcrial <;.i\ .i iini.nt and re-

vived after the Mill had pas-,ed l.oth Houses of I'arli.uneiit

,

'liat nothiii'; contained in the .\ct should prejudice t he
iiuhtsof anyof the subjects of a foreiirn power hct ween which
and the I'nited Kinploin of (Ireat lirilain an<l lielaii.l

Ihere was suhsistiiig or should in future sul..-i--t any treaty
of coinnierce whereliy reciprocal civil liiihts ot the subjects
ot >uch treaty powers were reserved. <;raiited or declared,
Hid to which treaty the State of Queensland h.id acce.lcd
oi should thereafter accede. Similar lejiislatioii was shortly '

afterwards passed by New South Wales to amend the error
ill Ihe Land Ad - of that State by which certain disabilities
in respect of land holding; were jilaced on all aliens who were
not naturalized within a certain time, contrary to the
i'K.visions of the Treaty of Kss;} with Italv and the Treaty
of ls.-)!i with Russia,

in the case of treaties the .self-depeiidciiee of the StatcH

' Act No. 53 uf I!tl2 ; 7 uf Ii)i;i. - Ait \o. (i of PJ12.
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is emphasized in two ways. While it is now clearly the
established practice, as it ought to be, that accession cannot
be expressed to any treaty without the desire of the Conimon-
wealth Oovcrnnient. whatever the wishes of the States, it is

not possible for the Commonwealth to accede to any treaty

until it has secured the concurrence of the States and the
promise or passing of the necessary legislation, if the subject-

matter of the treaty falls within the sj)here of the States in

whole or part. In the second place, there is no theoretical

objection to the King acceding to a treaty in respect of part
only of the Commonwealth, though the ])olicy of such
action might be doubtful. The first point is the result of

the fact that the Commonwealth power to deal with external

affairs is of (piite unknown extent, and there is no legal

authority for the view that it confers on the Commonwealth
Pailiament the same ])ower to enforce treaty ol)ligatioiis

which is given in express terms by the BrUish Noitli America
An to the Dominion in Canada. If, therefore, the Common-
wealth asked that accession be expressed to a treaty affecting

matters of domestic importance, as for instance the necessary

changes required in the law of the States to prevent the sale

or manufacture of white phos])horus in matches if the

international convention to su])press the use of this abomina-
tion is to be carried out, and if the States declined to legislate.

the position of the Commonwealth would be hopeless.

Similarly when the Opium Convention was accepted by the

Commonwealth, it first of all ascertained that all the State-

concurred in the propo.sal. But the anomaly that tiic

Commonwealth could ask that accession be declared f(>r

one State alone is remarkable and shows how feeble the

unity of the Commonwealth is.

The same looseness of structure is to be seen in the \nv-

cedure regarding the recognition of consular officers, (ni

which there has teen correspondence at various times and

which has been discussed at the Premiers' Conference <>f

1914. The position is o))vious that, if external affairs arc

to be taken nu pied de lettre, the whole business of consuls

should be handed over to the Commonwealth, and that all

^
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I

requests from the Imperial Government for the recognition

of consuls, provisionally or definitively, if there is no objec-

tion, should he addressed to the Commonwealth Government
alone. It would rest, as in Canada, with the Commonwealth
(Jovernment to consult with the State Cfovernment and to

answer the inquiry on its own authority after hearing the

views of that (Jovernment. The State (Governments, how-
tver, at an early [)eriod in the history of the <piestion

brought any attempt thus to deal with the.n to an untimely

end, by adopting the policy of simply taking no r.otice of

any consul unless he had been a})j)roved by them. The
result was, of course, that the consul, whose iluties bring

him into constant contact with the State authorities, would
have found that the comfort of being recognized by the

Commonwenlth would have been somewhat void ; and the

Imperial (iovernment, with good sense, resorted to the plan

(if asking both Commonwealth and State if they .saw any
objection to the appointment, the Commonwealth from the

j)oint of view of the relations of the ])roposed official with

the Commonwealth authorities, and the State from the

point of view of his communications with the State authori-

ties. The importance of this procedure must be recognized

when it is remembered that the consul is often a resident

Australian citizen and that it is not desirable that men of

any but excellent eharactei' should be appointed to these

posts. In the ca.se of a consul de carriere, the highest

luminary in the consular firmament, no inquiry is needed.

as an exequatur can be issued at once for him, and the

Commonwealth and State Governments are merely informed

• if the recognition accorded by the King. There remains,

of course, possible trouble in regard to the fact that the

views of the two governments might ili.sagree, but in that

case it is to be hoped that in the interests of common .sense

the report would be treated as unfavourable. It would
be absurd for the State to recognize a man whom the

Commonwealth disliked and not less .tbsurd to adopt the

reverse course.

Apart, however, from external affairs in the fuller sense

in
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428 IMPERIAL UNITY AND THE DOMINIONS

of the word, there is a com})Iete distinction l)etween the
Dominion and the Commonwealth in tlie rehition of the
local governments to the imperial (iovernment. The pro-
vinces of Canada are so subordinated in this regard to the
(Jovernment of the Dominion that they are not at liberty
to address correspondence to the Ini})eiial (Jovernment on
any topic, and the Dominion Government uses its discre-
tion as to whether it will foiward any correspondence it is

asked to send on, and t hat discretion is often in the negative,
even if the matter is one on which the i)rovince is very
anxious to enlighten the Imi)erial (Jovernment, though it is

perhaj)s fair to say that the failures to forward jjapers may
be in some cases merely due t o the pro])ensity of all ( 'anadians
and i)rovincial governments to lose all their papers. On
the other hand, the (Jovernors of the States corresirond
directly with the Imperial Oovernment on all matters
falling within the sphere of the States authority and often
on matters outside that sphere, though in such cases they
are required to send copies of their correspondence to the
Governor-General for his information, and if the correspon-
dence is public for communication if necessary to ministers.
The Secretary of State, on his part, replies direct to all

communications from the States unless tluv deal with
federal matters, in which case he would normally re})ly

through the Commonwealth
; but in some cases, as we have

seen, and notably in the case of consular corres])onden(c.
he does not adopt this plan, since it lies in the power of the
States to refuse to act if he overlooks what they deem their
right.s in this matter, and he has no legal authority to

support his view. The result of the quasi-independcnl
position of the (Jovernors regarding the Commonwealth
and the (Jovernor-CJeneral is hievitably to create friction

between the (Jovernors aiui the (Jovernor-General. This is

especially the case with the (lovernor of Victoria, who by
residing in the town in which de facto the (Jovernor-General
has his abode pending the building of the federal ca])ital

at Canberra, vies with the Governor-General and cainiot

but be felt by the latter to diminish in some degree the

\'V3*£r-r^ "'eir-^!:>3fe- '-!£»..:«2^f'i_»?lf^
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prcslige of his position as tin* roj)ios('ntativt' of tlic frown.
It would hf lontniiy to hnniaii nature if the two viceregal
personages were to he naturally on really good terms, and
that they are so ean hardly he asserted, though the degn-e
of ohvious lack of cordiality varies eonsiderahly with the
personality of the men concerned. Of late years it is

certain that in Victoria, since the aj)pointment of Sir T.
(Jihsoi: Carmichael to he Governor of the State, a real efff

has heen made hy the Governor to ease the position, h
it is inevitahle that there should he difficulty, and thf

transfer of the Govcrnor-Cienerars residence to Canherra
should he a fortunate period for the Governor of Victoria.

On the other hind, it is douhtful if the Governor-General
will leally like hanishment from the sea and Melhouine to
the ohscurity of a bush town.

The extent to which friction in these matters can he
ciuried is revealed in a very curious manner by the famous
dispute over the position of Government House, New-
South Wales, which was a caH.se celebre, and on which the
amount of learning spent was j)rodigious. The old (Jovern-

mcnt House of New Sotith Wales, a very fine building, was
at the time of federation placed at the disposal of the
Commonwealth Government rent free by the State of

N'cw South Wales, because it desired that the Governor-
(Jeneral, whose residence was during the session of Parlia-

ment to be at Melbourne, the seat of Parliament under
tlic Constitution pending the building of a federal capital,

should make Sydney his head-cjuarters in the recess. This
airangement was renewed in liU)() for a further period of

live years, and when the agreement was about to expire,

llie Commonwealth (Jovernment suggested that it be
renewed for one year. The New South Wales Government,
wliich was not on good terms with the Commonwealth
Covernment. thought that, if the agroenient were extended,
u liich it did not wish to agree to. but might do as a matter
"f (uurtcsj to the Governor-General, it should receive rent
for the house. But the Commonwealth discovered that it

would be unconstitutional to pay rent, since while it had

r.

I
f.i'

•M

.wm. \



u I
)

9

n f

m ! >

i'?l
1^

ft*-' i

H, I'V

J I

'

=1'

1r

I

H ' ' i It-

t
" If

i :

:

1

''

.:

430 IMPERIAL UNITY AND THE DOMINIONS

an ol)Iij;ati()ii to provido n icsidencf for tlio CioviTiioi-

Goiural during thi- session of Parliament, and to i)rovide

him with temporary accommodation in the various other

States than Victoria during the recess, it had not any
right to i)ay a State a rent for a Government House. Tlie

argument was a silly one, hut the Commonwealth was as

angry with New South Wales as the State with the Common-
wealth ami the Governor-General had to suffer. On Octohei' 7,

1912, accordingly the last visit of Lord Denman took place,

and the State Government then took charge of the house
and hegan to turn the stables into a conservatorium of

music, a proceeding which produced a good deal of amuse-
ment. The loyal citizens of Sydney, however, losing all

sense of humour, after attacking the Government in vain

in the Legislature, where its action was upheld by thirty-

three votes to twenty-nine in the Lower House, brought

an action against the Government for the purpose of obtain-

ing an injunction against their using the house for any
purpose other than a residence for the King's representative.

The actit i v s unique, for it was brought by the Attorney-
General, on ;

i half of the members of the public concerned,

against the King, and thus the Crown in effect sued the

Crown ; but the court decided that this was a very legitimate

form of procedure, and pointed out that in the Common-
wealth the Commonwealth and the States were constantly

able to sue one another, a fact which was obviously not

very much to the point. But the court found that tli<

case of the Attorney-General was made out and that tin

Government House was vested in the King, dedicated t"

the j)urposc of serving as a residence for the Governor or

rei)resentative of the Sovereign in New South Wales, and
that the concurrence of the Imperial Government must ln'

required before there couhl be any change in the position ct

the house, and that, as there was no hint that the Govcrmn
had ever approved the action, the matter having be( n

dealt with by ministerial action alone, there was no possi-

bility of the ajjproval of the Imperial Government to tli(

change ever hrving been given. The court therefon'

ii
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granted an injunction against the proposed tiansniutatioii

of the stables to purposes of music. Tlie (ioverrunent of

New South Wales thereupon proceeded to appeal to tlie

High Court of the Conunonwealth. where the case was
elaborately considered, and the decision of the court below
reversed in 1913 on the reasonable ground that that court
was wrong in holding that the house had remained the
property of the Crown in its lnii)erial aspect, like the military
reserves. On tiie contrary, the land and house had really

pas.sed under the terms of the Constitution Act of IH',',,

a.companicd by the Act of that year relinquishing hold
of the land in .Australia to the control of the local govern-
ment, and further, even if this were in doubt, by an Order
in Council, made in order to surrender the reserved militarv
lands to the Government of New South ^^'ales in exchange
for certain work for naval pur})oses done l»y New Soiith

Wales, the whole claims of i he Impeiial Crown to i)roperty
in New South Wales had been handed over, so that the
action of the Government of New South Wales had been
in due order. This decision was upheld on ajjpeal in lido
to the Judicial Committee of the Privy Council, with the
result that the Government House was left in the posses-
sion of the State Government and available for restitution

to its rightful occupier, the Governor of the State of New
South Wales, Sir Gerald Strickland.

In the case of Canada, on the other hand, the Lieutenant-
(iovcrnor of a province is not aj)pointc(l l)y the King but
\>\ flic (Jovernor-General of the Dominion, acting with the
advice of the Privy Council of Canada, and he is liable to
be removed by the same authority, sul)ject only to the
Mile that the cause must be stated to tlie Parliament of
t lie Dominion. The power is not a dead letter, as the famous
la^es' of M. Luc Lctellier in Quebec in 1879 and of
Ml. .Mclnnes in British Columbia in 1900 have shown.
Tiic first case was that of Lieutenant-Governor of the
Liberal Party dismissed by a Conservative Government as
ii result of his alleged improper dismissal of a Conservative

' Respoimble Oorcrnnievt, i. 226 seq.
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I'lovincial Miiiisfiy : the .second, of a Liberal by a Liberal
.Ministry, because he had set abont to endeavour to turn
the province into a ^'ood Liberal jtrovince and had dis-
missed a cou|)le of ministries as a preliminary to tliiH result,

and had kept another Ministry in office for months without
a parliamentary majority. But it is not to be imagined
that the duties of a Lieutenant -Oovernor are normally
supj»osed to be of this energetic tyj)e : he is usually
a gentleman retired from political life, of mature years,
anxious for a quiet life, and devoted, if to any form of
activity, to encouraging charities : a good exanii)Ie of the best
kind of Lieutenant-CJovernor is given by the history of the
latter years of the life of Sir ( )liver Mowat, when in retirement
from the issues of his earlier years he governed ( )ntario to the
satisfaction of eveiy party and faction in the province.'

While the actual amount of control over the Executive
(iovernments of the jjiovinces exercised by the Goverii-
ments of Canada through the Lieutenant-(iovcrnor cannot
be said to be extensive, save in so far as all direct com-
munication with the Imperial (Jovernment is cut off, the
control of the legislation of the province by the Dominion
(iovernnu'nt is effective and direct, whereas in the case of

the Commonwealth the Central (Jovernment has no control
whatever over the legislation of the States, which may
legislate on any topic they please, .subject only to the
royal veto and the control of the courts. The Dominion
(Government can disallow any provincial Act within a year
after its receipt by the (Jovernor-Oeneral from the Lieutenant
(Jovernor, and this [)ower has l)een exercised on very mans-
occa.sions. In the early years of responsible government
it is not too much to say that it was deliberately used a<

means for enforcing the interpretation of the Dominion
Constitution which ajjpcaled to Sir J. Macdonald, an(> tlii^

was a very restrictive om\ In later years this degree of

control has been relaxed. For this there are several leasons :

in the first place many of the imaginary limitations of the
power of legislation laid down by the early opinions of

' See Biggars Life ofSir Oliver Mounl.
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Ciiiiadiiiii .Miiiistcis df .liisticc. with wlium lies in 1 he lii>t

place tin- duty of rci)(iitiM<; on tlio propiifty of Icavinj^

provintial laws in operation, liave disappoaicd under the

elT)its of tiie courts lo inter|»rot ilw constitution and to

make clear the powers of tlie provinces. In the second
jilace, the firowth of tlie provinces has incri'ased the sol)riety

of their legislation on the one hand and on the other ren-

dered the J)oinii',ion (Jovernment chary of raisinjr serious

points of controveisy with them. In the thiid place, the

Doniiiiion (Jovernment has <.fradually come to feci that it

IS not well for it to sit in moral censure on the uct.s of pro-

vincial governments, hut that it shouhl leave the operation

of the laws passed hy the provinces to l)e dealt with by
the courts. This view was laid chnvii hy the Liberal (iovern-

niciit in the year KtO'J, in the Cobalt Lake case, where it

wa- contended that the (iovernment of Ontario had inter-

v( ued by legislation to deprive certain persons of the right

which they enjoyed to estal)lisli certain claims to mining
aicas. The ease on the facts adduced seemed to be a bad
line of governmental action to jnevcnt the men in question

]»iuliting by their diligence, but the Minister of .Ju.stice

considered that the law, being constitutional, should not be

interfered with by the Dominion (Jovernment. In Htll

the ('on>ervative (Jovernment was invited to disallow an
Act passed by the Alberta Legislature, c. U of li)l(t. This
measure confiscated the moneys at the Royal Bank, which
had been ])rovided by certain investors in England on the

-Ircngtii of a scheme for the building of a railway by the

AHuita and (Jreat Watcrwajs Railway Company, under
which the bonds issued by the railway company in return

inv t he money invested were guaranteed by the (Govern, ent,

and the money was to be paid out as the building of the
railway jji'ogressed. The legislature mitigated in some
<lc<:iee the effect of the Act by passing another Act (c. 11)

ill which it was provided that any pi'ison holding himself

It) iiave suffered injury by the passing of c. 1) might within

-ix months tile a claim, which was to l)e reported on to the
next ^cssion of the Legislature by the Lieutenant-Governor
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in (oiiiMil, ImiI it did iiof adiiiit the validity of iUiy Mich

t'laiin. On tlu' otlicr hand, tiu- <,;Maiantt'c of the Ixmds

was icptatt'd in the Act. c. '.•. The rtaxms allcf^cd for

disallowance were paitiv const it ntional. on the jiiound that

till- Act interfered with the law of liaid<injf. and that it

afTfcU'd to deal with lij^hts not inside Ihe j»iovince, and
paitly moral, that eonfi>catt«rv acts were midesirahle.

The (ioveininent aftei' exaniinin<; the ca^e in detail decided

that, while they wonid nut ah-okitely rule out the possi

liility of the disallowanci' of a |)rovincial Act on the ground

that it was inijust, they could not hold that the Act in

question was so obviously unfair as to render disallowanci'

necessary, especially as the Act, c. II. seemed to indicate

a desire on the pait of tl. legislature to do justice, and

the Premier had stated in the legislature, with the assent

of both political j)arties. that the (Jovernnient would dn

what was fair. Any (juestion of constitutionality could

hetit he dealt with l)y the courts, which in j)oint of fad

decided that the Act was invalid.'

'J'hu most characteristic eases of recent contiol of hgisja-

tion are the series of disallowances of .Acts of liriti-li

Columbia aimed at the exclusion of .Asiatics, especiall\

Japane.se, from the ])rovince, and their re.-tiiction in

regard to kinds of emj)loyment when they were tlu m .

The po.sition of the Dominion (iovernment has always

been in this regard strictly imperial : they have consistenlly

disallowed such Acts, and have sought to tind means nt

limiting migration by virtue of their own power. Tlic

courts have also helped them by declaring that the legi-lu-

tion of the Dominion. ))asse(l in virtue of the jjower In

regulate treaty matters and immigration, overrides siniilu

legislation on the ])art of the ])rovinee. in so far as it ((.n

Hiets with the Dominion legislation.- Of late the liriti-li

Columbia Government, as a result of the advent of tlic

Conservative administration in the Dominion, have cca-cd

' Pari. Pap., C'tl. 0091. |.|.. fi6, (17. Tin- Provincial icfiislafion later on in

19l;{ repealed their legislation ; t'lnKidiiui AmiuuI lin i' ir, [t^t, Ol.> .")0.

- hi re Sukuiie and OkumLr, 13 B.C. ."JTCI.
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passing the ..l.jcc li.,nal)l.- Aits in siu h niunbcis. Tl.c iis<.

also of till, intiiiialion (.t (lisallowance in (ho cast' ..f tliv
SaskafclH-wan Ac), n^jraidiny the cnploynicnt of \v(.nifn
In orientals in lidi'. st-.uml tl.c due aMiendniont of that
A<t l.y confining its ftfret to Cliinani.-n. On the other
Imid the Dominion have not f.lt ohli^.-d \u prevent the
exclusion of naturalized Asiatics from tlii' provincial fian-
ihise. a jtower recognized as c(.nstitiiti(.nal l.v the IViw
Council, in the case of ('n,n,l„^jham v. Towi,i llo„u„,t'}
m which it was held that the power to legislate as f. ali.^ns,
given to the Dominion exclusively In s. !U (2.")) of the
liriti.sh Norlh Aimrka Art, ISOT, 'did' not mean that no
power to legislate was to he possessed hy the provincial
legislatures which differentiated against aliens or naturalized
people, the power of the Dominion heing apparentiv the
power to confer the status of naturalization and u\ deal
III some especial way with aliens, as in the Acts regarding
alien immigration. The decision being later than nuis't
leave doubtful the meaning „f an earlier decision in I huh,
('allien, Co. v. Brytle,,,- hi whieli it «as lai.l doun that it

was not within the power of the legislature to exclude
Chinese from any employment about mines, as the legisla-
tion was aimed at pivventing them earning their iTving
and therefore residing in the province, and was not a real
exerci.se of mining legislation at all. The other matter in
which the power of di.sallowancc has been exercised within
recent years is in an effort to eom[)el provincial comi)anies
to restrict within elo.ser limits the powers given to these
companies. The provinces, in exercise of the right claimed
by them to incorporate companies with power to carry on
biiMiicss t)iitside the provinces, incorporate compauies with
objects covering business in all Caiuula. and in the la.st
years of the Liberal admini.stration the Minister for Jii^uw.
carried on a disallowance crusade in su])port of his views
as to the powers of the provincial legislatures in this regard."

' [ItK'ajA.f. l.-,l. MIH'-MMA.C. ,-,80.
'

.-.g. Order in Co.uRil of May :il, 1!M 1. .iisallowing Quek". A. ( c S-
ot IJIO, an Aft to aaicnd the Charter of the General Trust.
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Till! ii<li(in liiktii was not inlciMlrd [i> lie jii iui\ w.iv |ii(i-

vocativf, l)iil it wasltii^cil (in Ihcviiw that if llioccomiiaiiii's

ilPtcd iiiha r/Vr V tlicy iiii^'ht l.iiii;.' In>-; on flicir >liaiili(>lilfrs.

'I'lic whole ((iicstioii lias >iii(f then hccii rcfcirrd to the
Sii|ii(in(' (oiiit (if Canada ' ami to the lYr y Couiicil. hut
even the dndicial ( oniniittcc is h.ardly hk«lv to decide
all the possihle niceties. The trulh i> that the provinces
are anxious to e\ten<l tlicii pouiis so as to make no real

(litTeieiice hetwcen a Dominion and a provincial coinpanv.
l>iit they haw so far hccn defeated in that the .Imlicial

Conitnittee have decided in 77/r .foht Drar /'loir Co. v.

II luirltiti- that the powers of a piovincial lejiislalini- do not
extend to passinj.; h-^islalion which would in cflVct deny
the ri^iht of a Dominion company ineor|)orated under the
trade and eonniierce i)ow(r. s, <t| (2) of the liril,. h Sorth
AiiKiira Arl, to carry on business within the province,
without submitting; to registration under a scheme framed
to make a Dominion company in eOect a provincial com-
I)any in all matters.

The wisdom of the attitude of the Dominion (;overnmeiit
in restricting,' in the clo.sest jjossihle way the power to

di.sallow •' lias led it away from numy difficulties ami dangers,
and it is iloubtful if the power of di.sallowanco ha ever
been of very great value save as an oxtieme lemedy against
the action of British ('olund)ia. In the case of the States
of Australia the tlisallowanee of any Act l)y the Tm|)eiial

Government on the icquest of the Commonwealth, m
propria mofii. because it was unconstitutional, has n.-vci

been attempted : it is eloar, as was long ago pointid out li\

the Chief -lustice of the Commonwealth.' when it was sui;-

gested that this would be a .suitable mode of j)reventiiiL:

' 4s S.C It. .'i:!!. Cf. the Privy ('(nuicil dciisidiis in lioiiiuizn ( ,- • I:

floM Milling Co. V. TliP Ki'iKj, and Mli>riiiii-(!< in nil J'nr Ciiiiailn <,

AllorncyGi lural for Albcrhi, Times, Fcli. 2.">, lilHi.

- [ioi.-)|A.('. ;i:i(>.

^ An Ontario Act of lid I rcgardinf.; cliaitemi accountants, disallow..

I

because of its ignoring the position of IJiilisli chartered accountants .,>

entitled to use that designation in tario, was re-enacted in HII2 in the

same form. i 4 C.L.H. 1087, ul 112<i.

')\\MM^
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.lilTtiviicrs risiii;; licf wccii the States and tin* 'inniiKMiwcaltli,

tliiif thr |»r<i|Mi-.al wniil.l impoM- iinln aialilc liiinlitis on
tliuM- who soii^jlit to decide what was and what was not

((iiiKtituliiinal, and that it woidd hv most ohjeetionahle if

these |)rol>leni.> Mere not hft to the deei>ion of the eonils
in dne eonise. The oidy way. therefore, <.f restraininjr the
lejiishition of the Stat, s is \,\ means of the jnd;;ements
of the courts of Ih" rommonwi allh. or rather since the
lc;:islation of I'.HiT hy the llij:h Court, .since that conrt
.done hiis full federal jnrisdi.t ion in cases involving tho
eoioideration of the jiowers of the Commonwealth and the
>tates /'/(/(/ sr.

The action if the courts, however, while tiej.'alivclv

dnnhtle.ss of value, is as a positive fact(U- sin>;ularly un-
important. Xothin-.; can hcttcr illusfratc this fact than tlw
famous dispute which rajjcd for yeais lictween IJritisli

Cnhuuhia and the (Jovernmcnt of the Dominion of Canada
re;;ardin<; the huildiiiff of the transcontinental railway.
The terms of union laid it dov\n that the railway was to
he Imilt. iiut the (|uestion of carrying out the teiins was
one which could not clfectively lie liroufiht licforc any
court, and for years th" indifrnatioii in the west was very
hiirh : J.ord Cainarvon's interventions arranged a set of
terms as a compromise, w Inch after a <;(,od deal of difliculty

and delay were at last cariied into cfTect hy the Conscrvativo
-Ministry laryely owinj.' to the initiative of Sir Charh s

Tiijiper.' There have l.een many disjintcs between the
provinces and the (Jovernmcnt at Ottawa since that date,
>u\ ni.iny of them, such as the demand of Alberta. Sas-
katchewan, and .Mamtolia for the control of their public
lands, which in the main are reserved uiuler the direct

administration of the Dominion as i»ein;L: responsible for
ininiiL'ratiou, ..re of minor im])ortanee, and have not led
In -crious ditliculty. .Alore importaiue no doubt attaches
to the (lisjiutes with British Colinid.ia on her .Japanese
umnijrration restriction policy, and the (iovernment found
it necessary to appoint a commission in l!i02 to examine

' licroUifthiii.i <if Sixhi }'(«r,v, |>[.. I.(ts((|.
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tlint (|ii('sti<)ii ill full (Ictiiil 1111)1 ' o't'k to tiiul m>iiii' ^((llilh>ll

for tlu' |>r<ililtiii. The most faiiM.ii>* of iIk- later dinieiillies

lielweeii |iiiiviiiee ami hotmni i v\a> that ari'<iii;; out of

the relij^ioiis teai liiii^' in i he li ols of Maiiitolia. The
<litlieiillv arose out of s 'Xi of tii( IriliMh Sntih Anitrirti

li\ 1

1

( anadian At t ehtali-

steiii of the pioviiH '

iirovisioii for Honiaii

oniiiiatioii to do it>

rfiiied >i_v>teiii uith

lined tl'.it tlie\ had

or ! lie niainteii.tnee

(I IKit to

tlie xhooU,
« the Maiiitoliii

hi or privile^'e

1^ I he oiilv ri^iht

,l'7. as applied to the p' o\ ine(

iishinn t he |iiovinee. i lie edii'

whieli had at niie time niai' ' a '

Catholic leaeiiiii^f. t>yallo\\i,

own teaehinj:. «a^ alt* re<l >

rates, and tlie f'athoiie niinoi , .

to pay rates which were not 'i

of Catiiolic ttachinj;. the (Jo\ i- ,

have any s|H(ilic dciioniina'

It was decided l>y the I'livv ' i.c

leju'islation did not prejiidiciaiU 'fYcct

e.\istiiiir at the time of union. ; at !

or jiriviU'fie enjo\cd was tint >f payiiijj for their own
schools, liut the satisfuction of Maiiitoha was I iter removed

hy the same liod^- lioldinj.' that the Icjiislat ion of iSiHi on

which the (liliiciilty arose did all'cct thi' position of tiic

Homan <'atholics in the pioviiMC, and that under the third

suh.st'ct iui. of s. !l.'{, the (ioveriior-(>enera! in Council had

a li^dil to decide in wliat manner the local icf_'islation should

he modilied to meet the >itiiation.- The local lejiislatni'

w.'s not, of course, in the slightest <lcjiree prejiared lo yield

and the Conservative (iovernment. to its undoing, failtd

in the session of Isit.'i lo deal with tlie matter. In iK'.tti. a--

the Parliament was due to expire liy efflu.x of time, tin

Opposition prevented the legislation i<> remedy the stin

of affairs iii Manifoha. as authorized Ky the liiiti-<}i ymih
Aitioirn Arf. whi(h the (<overninent lirouglit forward, fn 'in

heiiig passed, and the icsult was that the (iovernment li.ni

to go to the country without having j)as.sed the legislation

reipiisite. This fact was used \>\ the J.,ilieral Opposition in

lake away the conHdcnce of (^iii liec. and on the other ham!

1 I ill/ uf Wiviii/iiy V. Horn II. (IS!(2| .\.( .
44.'>.

- liriijihi/ V. AWirinij-llinrmlJ'iir Movltohn. [lH!t,")J A.C L'O:.'.
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til. rr VNtri' Illiiliv will ((l)j((l< (I III (lie KICK inn of a |M<ivillcc

III favniir (if UiiMiaii (
'iit Imh, ^, niid tliii> Ontario felt (Ii>-

inwl III thf <iovtinin( 111 wliicli not nnnatiirallv li || fioni

. liKf. Iiccanx' on tlic one hanil tluy liad trifd to loiKf

.1 [.loviiirc to (.'ivf too j^'ood tciin> to ('atliolics, ami lucaiiM-

on tlir otlnr till V liafi failed to relieve tlii' iieed^ of >.'ood

' athoJK-- The lieu (Jovenimeiit maiuijied to luinL' al I

a I iiiii|trotiii>e, liiii Its |)< niiaiieiiey is auain t lire;iteiied.

Somewhat parallel to tlie>e . a^e^ of the iiietTeet ivene-- of

..ill iiidireineiits of the eoiiits for eiifon inj: oMipitioii- in

a ) -itive >eii-e i> the eaoe of the action of tiic (ioNcinnicnt

of the ' omuionwealth of \ii-tialia in the ^'icat .-tiike at

IJrisliane in the lie^'inniiij.' of I!tl2.' 'I'hc oii^'in of the -.tiikc

was a di>|inte het ween ilic iiianaj.'er of tin Miishane tiaiinvav

ar ij the eiii|iloyecs as to the ri;.'ht of ineiiilieis of trade unions
to wc/ir a trade niiinn liadu'e. 'flic result was a strike, hiil.

a- non-unionists came in coiisideralile niimlieis to replace

tin iinionists, they ('a! d on the 'I'lades ( 'oiiik il to hriiiL' mit

ot I icr unionists in a synipat lietic strike : tliis was done. fort\ -

three unions heiiij: hroiinlit out .despite the fact that they had
no disimte with their imployeis. while many were woikiii;:

on industrial aureeiiK nts approved hy W'a^es IJoards and
leu.iily liindiiiir on masters and men alike. The men stopped

.dl tiallic ill liiisliane for two days. .\s it seemed impossilile

to kee|) order with the small fonc of police availahle, the

(MiveriiiiH'iit of the Commonwealth was asked under s. Il!i

of the ( ou>titiitioii to send military aid to jiroteet the State

iL'aiiist domestic violence. It was k plied li\' t hi' ('ommoii-

ucallh (iovernincnt that the state of matd |s in Itiisliaiic

did iii.t render Mich assistance iie(cssaiy. The help was
therefore not si^nt. and the Stale had in the alisence of any
military force, to put down the liotinj^' with civilian special

ronstahles. 'I'Ik' State arjiiied that the Constitution clearly

pi icc<l an al)solute duty upon the Conimoinvealt h Co\ern-
iiienf. and that the States would never have aureed to yiive

n|) their inililia on hderatioii had not tiie liL'lit (o iic iisc

of the Commonwealth forces hcen assured to th* in 11 was

' l''irl. I'liiK. ( M. tinttl. |i. 71.
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440 IMPERIAL UNITY AND THi: DOMINIONS

proposed diiring the federal eonveiitioiis to restrict the rifilit,

hut the j)roj)osed restrictions hud lieiii negatived. The real

reason, of course, for the attitude of the Coinnionwealth

(Joveriuueiit was political : in tlie iirst place, tlie then Prime

Minister, Mr. Fisher, who was a Queenslandei'. was a J..al)our

member, and he showed his practical sympathy with the

strikers in his usual indiscreet fashion liy sul)sciilting towaids

their distress funds, in the sccoiul place, the Lalioui' Paif v

had just learned from the Conference of the Laliour Party

at Hobat that the use of tlie artned forces of (he Crown
against strikers would be gravely condemned, and they were

compelled therefore to violate the Constitution rather than

offend the Laboin- Party, which had gone so far as to demand
that the use of the forces against strikeis s.'.ould be made
illegal, a step which tjie (iovernni'iit did not take, presnni

ably Jiecause it would have been Hying too oju-idy in the fa(c

of the Constitution. The State Ciovernmen* talked of bring-

ing an action again.st the Commonwealth (Jovernment for

breach (,f their dut^- mider the Constitution, but indiappii\

for the student of the Constitution nothing came of the pro-

posal. The case was a bad one , public oj)inion in .\ustrali,t

refused to approve the .strike : the Labour Party indeed were

severely defeated at the general election wlii-h was then

sj)rung on the State by the Government, and for three ycar>

was out of any possibility of gaining power.

^

A good deal of (li.sa])])ointnient was also for a long juiiod

expressed in Western Australia at the delay which ensnul

after federation in carrying out the agreement to make tin

transcontinental railway, on the faith of which Western
Australia consented to enter the federation. Here again,

.as in the ease of British Columbia, it was foinid impossililc

to bring the matter in any shape before the courts, and.

fortunately for the Commonwealth, the visit to it of Lou!

Kitchener resulted in the realization th.'.t on military groimd-
the long delayed railway nnist lu- built, though all the ( nn-

fereiues which have taken jdace since I!H1 have still l( tl

' III thogcnoralclpctionof l!t|.'> tlu-v dofcatod (lie Covininiciit mid ran.

into power.

f
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tiu' (Jovcinmciit unalilc to (k-cidc flic exact mode of convcit-

inj; the railway K'H'^t's of tlu- ( 'oiiunoiuvcaltli to the one
'Mui<iv which iiiililaiy considerations render ahsolutely

imperative.

From the ne>;ative point of \i<'w the conits are. of course,

extremely powcrfni. Hut in the <ase of Canada and the
Cuiiimonwcalth there is the fnndamenfal distinction that

the constiliition of Canada has i)een interpreted i)y the I'rivv

Council, that of the ( 'oninion Wealth almost entirely hy the

lliiih Court undei' the provisions in the constitution under
wl'.ich the appeal to the .Judicial Committee is made depen-
dcni on the consent of the lliffh Court, a body which early

in its history laid it down ' that it was its duty not to allow

appeals to fjo outside the Commonwealt h. 'I he prin* iples of

interpretation of the Constitution have therefore differed

fundamentally. In all prohahilify the ajiplication of the
ditferent principles has had far more effect than the formal

(iilVerenccs in the (listril)ution of lejiislative power in the two
cases. In that of Canada reaction from the error in the
I'uited States which led to the war of secession resulted in

the assiitument to the Dominion of aii residuary power, and
tci the grant to the i)rovinces of oidy .specified pow . hut the
elTccf of this rule is considerahly modified hy the wide
character of the provincial authority in its defined powers.
In the case of the Commonwealth the powers of the States
111 certain matters were definitely taken away, and in most
matters li'ft unchanged, hut in many matters the Cominon-
'Malth was given paramount power of legislation. The
I ccessity of conflict was fully recognized hy the time when
tlie Commonwealth was created : in the case of Canada it

WIS asstnued that the divisions w(i'e exclusive save in the
specific subjects of immigration and agriculttire, where the
two jurisdictions nnght clash, in which case the fe<leral law-

was to prevail.

In the case of Cana<la the general powers of the J'arlia-

Micnt have heen little resorted to. and the eninneration of

I'owers in s. <»1 of the lirilish Sorlh America Acl, though it is

' Duikin V. \\\bb, 1 C. (..!{. .vs.-); yiiul \. II ,W/. t C.L.H. I17H.
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expressly said not to bo intended to restrict the trenerality

of the Dominion power to lejiislate for the peace, order, and

{^ood government of Canada, in iarj;e measure covers tlie

field of its actual lej,'islative activity, just as the enumerated

topics of the Commonwealth ])ower cover the whole field of

its activity. Tlie ])owers in the case of Canada include the

neces.sary powers of a civil government, namely the cf)nti()l

of the i)ro])erty of the ])ominion, the raising of taxation,

the l)orrowi!ig of money, the control of the i)ul)lic debt, and

the jirovision of a civil service. The ([uestions of Military

and Naval defence aie entiusted to the Federation, as are

the ])ostal department anil the census and statistics. In

regard to trade, besides a general authority to regulate trade

svnd commerce, the Federation is entrusted with the regu-

lation of weights and measures, currency and coinage, and

jiaper money, banking, including savings banks, bills of

exchange and ])romis.sory notes, interest, legal tender,

bankruptcy and insolvencj', and industrial property in the

shape of ])atonts of invention and discoverj and co])yright.

Communications are placed under its control in the shape ot

ferries or lines of steameis from any province to a comitry

abroad, railways, canals. telegra])hs, &c., serving as means

of comnuniication between one province and another, and

any other pid)!ic works which are declared before or aftci

their production, even if entirely within a province, to be tor

the general advantage of ( "anada, or of two or more })rovincc-,

by Parliament. Navigation and ship])ing. beacons, buoys,

lightships and lighthouses, quarantine and marine hospital-,

an<l .sea-coast and inland fisheries are also as.signed to tln'

I'Vderation. The criminal law with criminal procedmc. ami

the provision of penitentiaries, ami in civil law, marriage ami

divorce, together with alien,^ and naturalization, complete

the record of exclusive powers.' It has also ])arani()iiiii

|)owers as to immigration and agriculture.-

()n the other hand,' the provinces have exclusive conticl

of all matters of merely local or private nature in the inn-

vince. and of pioperty and civil rights in the juovincc, "f

' ;)n;tii,i:)l Vitl.i-, ;>, a. 'Jl. - I!.kl,,s. !).'>. '• I!>kl., -. ''-.

aff^HM^^T^nt ,.

.• ^JL 'L ->:• #lv-'"JV-i>; A.' > ^^WT^ ^rTfSSTT^CTSSS?"^*
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local works and underlakinf^s where not assijined to the
Dominion by reason of their atTeeting the wliole of ('ana(hi

or two provinces, and of innnicii)al institutions. It has also

tiie full j)ow(r to provide for the administration of justice,

including the estal)Iishnient of l.oth civil and criminal conrts.

and civil procednre : it can j)rovide jirisons and refornia-

lories. arid iinj)ose fine or imprisoiniient for l)reachcs of its

laws. Like the Dominion, a province can manage its pro-

I>crty.' rai.se taxation, whicli can. however, oidy he direct or
take the form of shop, saloon, tavern, auctioneer or other
licences for the j)ur])ose of raising a revenue for jirovincial.

local or mimicij)al imrposes. liorrow money and ])rovide for

a civil service. Moreover, three odd powers aie given, the
control of the solemnization of marriage, the incorpora-
tion of comjianies with ]>rovincial ol)jects.and the estahlish-

nient of hospitals and other institutions otliei' than niarine

hospitals.

In one matter the provinces have more j)ower than the
Dominion for they are, unlike the Dominion. e.s.sentiaily

constituent hodies. free to alter everything in their con-
stitution save the office of Lieutenant-CJovernor. and this

the Dominion Parliament seems unal)le to touch, though the
l)oint is not free from o» ;<rurity.- In the case of education
the ])ower of tlie Dcmiinion to legislate is merely remedial,
and it has never been exercised : in immigration and agri-

(ultine both legislatures have the j)ower to legislate, but the
Dominion Acts i)revail. The meaning is clearly that the
j)rovinces can jjiiss laws as they have jmssed laws to facilitate

liringing in settlers on s|)ecial teinis. arid to j)ronu)te agri-

• iiiture. and similar Acts of the Dominion are in force ;

Usually they do not clash : if they do. the Dominion Act
)>revails.

In the case of theConnnonwealth.' the enumerated jiowers

'I'lir act divides |ii()|M'ily Ipi'I«('<mi tlic hiimiiiioii unil tlio |)i(>vitiiOH.

- Tlii-siM'iiisti> follow fioiii 1(0 and ."il Vi.t. ( . :!, s. !(1 (2!t), the rij;li( todciil

"illi lliis oflicc. I)ut this wdiiIcI .tiiidiit with the goiicial inaliility of tlie

l>oniiiii(iii to clmnKc its const it iit ion.

' r>;! rttul 01 Viet. <. \2, CoiiH. s. ol.

'I
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are in great ineasiitc the saiiio as those exercised hy the
Dominion : thus tiaval and military defence, the j)ostal

dej'artment. and census and statistics, are assigned to the
Commonwealth. Koreign and inter-stale trade and com-
merce are also .".•corded, and geiuraily oureney, coinage,
legal tender. I) 'nkiiig, othvr than state iianUing, .so far as it is

intra-state, lii'-'s of exchange and jiromi.s.sory notes, imnk-
ruptcy and insolvency, patents and trade marks, and copy-
right. Insurance other than intra-state state insurance is

added, hut this is one of t he recognized exercises of the general
authority of the Canadian Parliament. The Commonwealth
can tax, l)ut must not discriminate between .states or parts
thereof, and grant bounties on production or export which
must be uniform : it can l)orrow money. Its j)owers extend
to navigation, lighthou.ses. lightsliips, l)eacons and buoys,
and to quarantine, but it has only power over fi. heries in

Australian wat«'rs beyond territorial limits, an extra-

territorial power of legi.slation, iM)t granted to Canada.
Astronomical and meteorological observations are assigned
to tlie Commonwealth and exercised by Canada. It alsc.

controls naturalization and aliens, marriage and divorce, and
the peoj)le of any race not aboriginal in a State for which
special legislation is deemed desirable. Immigration and
emigration and the influx of criminals are powers also

exe'-ri.sed by Canada. The powers as to external affairs and
relations of Australia with the islands of the Pacific corre-

sjmnd only vaguely to the treaty execution jiov erof Canadii.'

Two powers which have been the subjects of much doulit

are the control of foieign corporation.s and trading and
financial corporations, formed within the limits of tlic

Commonwealth, and conciliation and arbitration for flic

])revention and .settlement of industrial disjiutes extendiiiL;

))eyond the limits of one State. Other jjowers are those fd
the recognition of civil and ciiminal ])rocess issued by IIk

States throughout the Commonwealth, ajid the recognition

of the laws, public acts and judicial proceedings of (lie

States. The Commonwealth may. with the consent (t

' .•!(»aiu1 :!! Vict. c. :!. s. l;(i>.
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a State, accjiiiic .i lailwax in it (ii- lniiM ami cxtcriil mi.Ii
railways, as it has doiu- in (lir cax- of the railway Ix'twicii

S(jiitii and Western .\iistralia. It has. nmreover," the ri.L'ht

t'l (((ntrol tiansport on any railway for naval and military
purposes. It lias further the odd ])ower of dealinjr with olil

aye and invalid pensions, j:iveii to it for financial reason>.
and it may lo<rislate on any sul)jeet if power is delef,aite<l l.y

(he State i'arliaments.

These j)()wers are none of them e.\])ressed to he e.xchisive.

lint the Parliament is given el.-ewhere' e.\eliisive powers in

re;.'ar<l to the transferred departments, namely enstoms and
e.xeise. and such of the following, postal militaiy and naval,
lighthouses. &e., and quarantine as might l)e taken over by
the ("ommonwealth, the seat of government, and the amend-
ment of the Commonwealth Constitulion, with the a>seiit

of the people.

In the case of the States, the powers possessed l)y them on
federation remained vested in them,- subject to the loss of

I)owcr to legislate on the matteis affecting the tran>ferred
departments, and to certain other legulations. Thus they
are forbidden t(» maintain naval or military forces except
with the consent of the J'ailiament of the Commonwealth,
or to ta.\ Commonwealth ])roi)erty, while the Commoinvealth
may not ta.\ State property.'' They may not coin money or
niaUe anything but gold legal tender :

* they can imjjose
inspection taxes, the i)roceeds to be paid to the Common-
wealth on imports and exports, l)ut these taxes may be
annulled l)y the Commonwealth Parliament if it so desires.

^

The |)owers of the State aie also limited in various ways, as
l>y the recpiircment that, after the coming into existence of
tiie Commonwealth, a citizen resident in any one State of tlu

Commonwealth shall not i)e subject to any disabilities on
another State, which would not be ecpially ai)plicable to him
if he were resident in that State," and that there must bo
freedom of inter-state commerce.' Morcove>, a state must

I
'.I

II.

If I i u~

1 0.3 and ()4 \'ict. c. 12, Const. .«. rd.
' I''k1..s. 114. 1 ll)id.,t^. II.-).

" Ilud.,s. 117.

- Illill., SM. l(»(j. |(i7.

'^ ll)id.,«. 112.

ll.id.,!^. 02.
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make |>i()\ i>i()ii lo i civc- in i(s jtiisoiis persons who aic
Jiccii.M'd <>i- lonvietc. of olTciufs a^'iiinst llu- laws of Uio
Common wealth, ami le ( •oiniuonwealth is empowered to
mak«' laws on this qn. -tion.' 'j'he Commonwealth, on the
other hand, may not legislate as to icligion, or give j)refei-

enee to any State or part thereof, or obstriiet the right of
a State to ii.se rivers for irrigation or eonservation.*

in the interpretation of the two ( onstitutions the os.sential

difTerenee of treatment lias heen l.ased on tJie faet that the
I'rivy Coumil have treated the Constitution of the Dominion
as an ordinary Ijnperial Act, sui.jict to the normal rules of
eonstruction, and therefore intended to he given the fullest

I'ffcct in eaeh clause that is contained in tlie Act. If such
an infer])retatioii should result in producing inadmissible
results the Committee has felt that the eiroi' can he altered
by J'arliament, hut in jmint of fact the infer])retation which
they have adoj)ted has not yet led to the appearance of anv
insoluble anomaly. On the other hand, the High Court of
the Commonwealth has treated the Constitution as a docu-
ment which cainiot l)e altered save by the very euini)roii-.

proces.s of the referendum, and they have applied to it th.

IH'inciples which have been adopted in the inter[)retation of

the Constitution of the United States. It must, indcdj.
be admitted, that this mode of interpretation no doubt o-
])resses well enough the interjiretation which the founders
of federation desired to place on their Constitution, for tiny
were admirers of the Constitution of the United States, a.-ui

lived too remote from the civil war and from the experieiK (

of the actual working of the Constitution of the States to

realize its grave imperfections. Moi'cover, they i)robal)ly
ignored the fact that the Constitution could" be easily
amended if it wcxc really desiretl by any leal majority of tlir

people to amend it, and thi't the process in the United Stafo
is far nioii' diflicult, not merely by reason of the inevitalilc
complication resulting from the large number of states, but
still more froin the high majority of states required for

a constitutional amendment. Nor in the case of a Const it ii-

' 0;i unci 01 Vict. c. J:.', CoiiHt. s. 120. ^ Ibid., ss. 1 10, 'JO, and lOO.
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lii.ii confi-rml l>y Act of rarlianicnt can llic possihili) y of an
aiiK-ndmcnt l>y tlie same powir lu- ifiMorcd, tlioiiuli tlic

( oniiMoiiwcalth High Court douhtlcss liolds the vii-w that
fmilicr InipiTial intoiferfiicf with the Constitution iinist

hot l)(' invoked.'

The fundamental dill'erenee of the results wliich can he
arrived at from the adoption of tliese two points of view van
l>e seen from tiie ease of tlie taxation l>y the local (Mivern-
ments and Parliaments of the salaiies of federal ollicers.

In the view of the .Judicial Committee the niattir was simple
enough: it was merely necessary to look at the exjMess
words of the Commonwealth Constitution. There was an
express declaration that the jjowers of the .States remained
inherent in them unless they were expressly given to the
Commonwealth

: the power to tax remained unaltered, and
it must extend to the taxation of the salary of Common-
wealth oHicials.- But the High Court took precisely thi>

opposite view. Jn the early days of the history of the Cnited
States, when the feeling Itetween the States and the Central
(Joveinment ran high, the (luestion was raised whether the
State of Maryland'' was entitled to levy a tax on the salary
of a federal otlicer. Now in the.se tinus there was no douht
theohvioits po.ssibility that, in order to annoy the Federation
and intimidate its officers, the State might tax the salaries
of the latter so highly that the officers would be hampered
in the execution of their duties. There txing no ol)vi()us wav
of restraining the activities of the States in this regard .save
hy a .ludicial decision, the Supreme Court of the United
States produced the doctrine of the immunity of instru-
mentalities, which assei'ts that the instruments neces.sary for
the carrying out of the functions of federation may not he
suhjected to control hy the local Governments : or more
simply, that a State cannot tax the salary of a Federal

yi

i«
Hi

' Mr. Hujilics Huggc'Mled ivtoursc to tlic Iiii|Miiii| ParliaiMinl in 1!I14 („
mall tln' lalf Parliament of the t'oniiiioinvcallli ; lloimd TM, 1!»U 1.",

|i. 211.

- Webb V. Oullrim. [I!>07j A.C. 81.

^ McVnUoch V. ManjhmJ, -t Wheat. .•{Hi.
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J'ib^

olliciT, for iiislaiicf, l>v making him j;ivi' a s(uinp«Ml rccciiit

fi>r liis iiw'oini',' or cliaiyinn ''•'" int'onic tax alonji with other

citi/cns.- Xor woiiltl the Hij^h Coiiit vichl in its \ ii-\v of tht-

law, «'V('n to tlu' opinion of the I'livy Coiinoil, wliik- the

(!ov( iiimcnl, in order to support the Court. reseiiKh-tl liy

legislation the prohii)iti()n on taxation of ollieial salaries, but

by another Aet removed from the Privy Council the elianec

of deciding on any of these (piesfioiis bctv.een the States and
the Commonwealth, save by the |)ermission of the High
Court. There was an obvious flaw in the action of the

(Jovernment and Parliament, but one denied by the High

Court :'*
if the i'-sult of the immunity of instrumentalities

were ])art of the constitution, it could not be removed, it

must follow, by legislation by the Commonwealth Parlia

ment. To eomi)lete the story, it must be added that tlu

Supreme Court of Canada,' when the (piestion which had

formerly been decided in Canatla in the same sense as in

Australia, under the influence of the decisions of the Supreme

Court of the United States, came before it. followed tin

reasoning of the Judicial Committee in the Comnionwealtii

case, and declared the taxation to be perfectly legal.

Some of the ])roblems which the Judicial Committee have

had to face in the case of the Dominion, could hardly ari-c

in the Commonwealth : thus the long contested j)oint in tlir

Dominion as to whether the Lieutenant-(Jovernors of tlir

Provinces eoiild in any way .)e said to represent the Crown.

which was dciniitelj' settled in the ca.se of Liqiii(lolo>:s of /Ik

Maritime Bank of Canada v. Receiver-deneral of Neir Bniif-

icicle^ in favour of their being such representatives for iim

vincial purj)o.ses, so that the Crown light of j)riority I'f

;:ayment over other creditors enured to the Proviiuiil

tJovcrnment , could not arise in tie ( 'ommonwealth, where t lie

States clearly remain directly connected with the Crown

and not, tis in Canada, shut otf from immediate access to it.

1 ItLimkv V. l>,,M(r, 1 C.b.R. '.)!.

- Duikin V. W'lU. 1 C.L.H. .585.

' Cluiplin V. ('(iii()ni.'i>ilnnir of Tiixitfur So>ith AustralIn, 12 C'.L.]'. ".T'l

* Abbull V. Cilij of St. John, 40 S.C.li. 597. ^
[1892J .\.V. 4:57.
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'I'lir prcxiiif (.f the \s,„.|s cxclii.^ivc in tlic iM.wcis ciillMir.

inl((( .1(7,
liiird in I In- /{litis/, .\n,i/i A

I

iMlnnuiii)^ to tlic l-'i'dcialion

lively, furnislicd tlu-cliicf ImsisfortI

11 Siililr.s V. /Irlfniil} tllilt tllC I'illl

"I and iti», a-

iiid to the |irovincfs rcspcc-

aijiurncnt dis|H)scd of

lament of tlie I'nited

any lejiislalive

la-

yiii;i to

Kiiitldoin had pniported to ilivest itself of
pouer in Canada, and had authorized tliciefoiv tlie I'arl

iiieiil of the F)omiiiion to repeal Imperial Acts appl
I iiiada. t.. which Canadiiui leuislalion would otherwise he
Mpimri.mt

; the va>ine power jriven to the Commonwealth
Parliament, to exercise with the const-nt of the Stale Parlia-
ments any power which, prior to Federation, could only he
exercised l>y t he I mperial Parliament orthe Kederal Coinieil
of Australasia, lemains uninterpreted hy the Hi^di Couit.
rin' maxim that any of the legislatiues of the Federations
can dele^'ate powers, as they are not snlijeet to the rule ihU-
!l'i/i(s „(„i itoU.sl i/cleyair, established in the ease of //<)(/,/(

V. T/ii' Qacenr is definitely accepted hy the Commonwealth
for its Parliament.-'

P.ut in other matters the Privy Council has followed a
• litTercnt path from the llijrh Court. It has acted on the
I'rinciple of reconciliation of the conllietinj; provisions of the
< nristitiition. hy endeavouring to j:ive them all a reasonahle
sciiM". and to allow the fullest measure of validity to the .\cts
of hoth the central and the h)cal legislatures, overriding' the
local legislatures or the c, ntral legislature only when it is

imjiossihle to avoid doing so. On the other hand, the High
Court has, on the American model, developed the doctrine
t hat many of i he power.-, apijureiitly assigned to the ( 'ommon-
wc.tlth are only to l)e exercised mi such a way that they shall
iinl encroach upon the reserved powers of the States, and
• vcrything i> reserved which is not expressly given to the
<ommonweaith, or vvhi. h is aot definitely ancillary to the
< xccution of the powers of the Commonwealth. la some
'l.-grec the distinction may i)e held to be based on the fact
'hat the residual ])o\\.r of legislation, in the ca.se of the

' 1':; lit-, .")!«

I

1-7 1

1 «>-Vi:. 4;;(i. ^ u .\i,,,(as. in
'> liiixlii V. Ah Willi. 8 C.L.H. (i20.
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(uiiiiiioiiwcaltli. Ih'Ioii^is to tin- Stales, liiit it is iloiilitfiil if

this utTords hy any iii<-".iis an adctpiatc ( xplanation of the

(listinction of treatment

'J'lius tlie I'livy Coiineil have hiiil riown tliat in respect of

its |(()\ver (tf ileahiifi with siieh snlijeet as l(ankru|itey, eopy-

riuht.and patents the Kederation may deal with matters of

jiropeity and civil rij^hts in the pioviiices, thoii^li in t)iic

sense these are cxchisivt- powt-rs of tfie proviiuial h-gishitiue.

Thus the Dominion may rejiiihite tlie con(htions alTcctinv

warehouse receipts, taken as security liy hanks, under its

[lower to rejiuhite hanking;.' thoujih the U'jjislation is incon-

sistent with an Ontaiio hiw I'egariliii).' the forin of such

icceipts. The trade and conwuerce powir of the Dominion,

on tlic other hainl. iloes not exchide tlie power of the pro

vinces to rejiultite the trading of insurance companies within

the province, intended to secure the adoption of standard

forms of iK)Iicy for lire insurance business. 'J'lioujih tin

Dominion has power to deal with t)ankru|)tcy, and in tin

exercise of that |)(<wer mijzht deal with voluntary assign

ments for the hcnetit of cicditors, unh'ss and until it ha-

(h)ne so, it was deeideil in AUorndj-di iicml <>J OnUtrio \

.

Alturn('!/-(ictural of Canada,- it is open for the Ontario Legi-

lat\ne to enact a law on the t*ul>ject of such assignments a-

a matter atTecting property and civil lights in the proviud

l{oth the Dominion and the provinces may seek to legulali

the liquor trade, the Dominion under its residual j)ower, and

so far as it is imjtossihic to reconcile the jirovisioiis of the

two sets of legislation the Dominion Act must prevail, Imt

not otherwise is the local legislation invalid, as has Imcii

settled in JUissell v. Tfie Qmen;^ and Altai ncij-Getioal j"i

Oiilnrio V. AHorneij-dcneral for the Dvminivn.^ In tin- ca-c

of contlict in the laws of the two powers, then if pait of oim

law is valid and i)art invalid, the valid part can be enfoi' n!

if it is separable from the invalid part, so that itsenforciiiu ut

woukl not make the elimination something (juite ditlVi<

m

fr(jm what was intended. The Privy Council held in I In

' 7'< iivifiil V. I 'viiin lliink (ifCini'iihi.
[ 1804 |

.\.( '. .'II

.

" [I8i»4j .\.('. IS!I. •' 7 All]), (a.s. 82"J. •• [I8!«i] .V.C. :!l^.
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(.iwof tlu'..l(l(T D.nniliioil U.HM.I l,i< (lire Arts' „| | SS"! .|

which s..uKh( f., ,lral with th.' Ii.,nn. tni.l.- ii, a «av -'.•ii. n.ilv
l..v..M(l tl.,. ,„,«,.,. „f th.- l)„niini..n. that th.- . lausi-s .vpu.i-
u.j; a.iultmiti.m ..f .hii.k iniwht have Ik-,,, uphrM ha,| ,|„.v
l..rn .separal.!,-. I.iit that as th.-y st,,,,.! th.^ ^^hoU \, i ,„„s|
tall t.. th.- ^M....,„1. In its |i,,„„, |,,j,j,!.„jon, h,nN,v.-i th,-
Uonurii..,.. as if .an art only un.k-r i(> ,c.si,|„al powrr is
..stn. I.-.I to l.-gislatio„ to tiK- |.,.air, o,. !.-,-. a.wl -oo.l ^r„v,.,n-
..Mut of Canada: thus, whih- in th.- .as,- of its >,,»< iti..

jM.w.is, It has hi-c-n .i.Hi.h-.l in (^uirf v. T/u Qun „ that liu-
Durunnon may pass an A.t ntxl.-r its pou,., n-ganlin^^ l.arik-
niplcy f..r the win.linK <'!> of th.- I.ank of on.- prov in.e onlv
or oth.-ruis,. l.-^rislati- for a portion of th.- Dominion as 'it
fl.mks ht. m th.- cas.. of tlu- r.-si.lual p..wer it vv.,nl.l I..-

•Iith.nlt as a rul.- to uph.,hl k-Kishuion for on,- provin. .- only
unl.-ss the cireumstances wort- such as ma.k- 1, jislation tlui,-
ia-.i-ssary for peaeo, ..nl,-,-, and -ood ^.n-ernimnt in a
sp.-('ial sensi-.

'

The doctrine of the immunity <.f instnn)H-ritalities was
la.se.l on behalf of the J)ominion in the .as.- of /^,/./.- „fTumnio V. rMmljcUvhviv it was argu.-d that, if the pr.>vin,es
w.re al.le to impose any taxati.»i wlii.h thev like.l on i..uiks
incnimrated l.y the Dominion, they eoukl in elfeet prevent
the e.xereise .,f the Dominion ]..,wef to incorporate banks,
he 1 rivy Conned .)venuled this argument, an.l with it the

<l.j.trme of the immu.uty ..f instrumentalities. S., also
I'n.vmcial Acts may recpiire brewers an.l distillers, though
'iuiy licensed by the D.,minion. to take out an.l pav for
[..oymcal licences als... \\httt ap,,lies to Cana.ia" also
aiTlu's in the I'rivy Council view to the Commonw.-alth, but
the High Court has always held the contrary view.

I'hf Privy C.uncil has also refused to accept the view that
th.- Domuuon cannot legislate because it int.-rf.-res with the
l">wers of the provinces. Thus it was ontendc.l. in the

;4<'artwrigh,,342.n.
. I!. S., .K. .„„.

xr :i^ir

'''''"'' ''''^'"'^'''''''''"''^

* 11" A|>i). (uH. 575.
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ull-'

(oiir.sr ul tirr (liscii -i,.ih ' on the l<j.'i>|jif ivf aiilliniii \ nf tli

l>niiiiiiii>iis and the |iit)\ in('<'-< in the niattti' nf lii|iii>«. tli:i

tlic Ddininion ic^islatinii was jnvalitl a> it. tlmn^'h nu-nl

(lassi-d uniltT its icsidiial [niwcr, would intrrfcre v=t;th tli

|iowcr of the piovinc » wliitli was fxchisisc to laisc nviini

\>\ means (if taxation in the form of salcxin iii tiiccs. 'I'lii

viiw was ifjictt'd iiy the I'rivs Coinuil : tlit- jtowcr to rai-

int)n«'y in this way was ».\(lii>ivc. Imt. nnltss tlif hominio

attempted to exercise u foiltidden power, it was not pos,ili|

to lestiict the exercise of its actual powers on the uroini

that the sphere of op<rations of the provimial Icj^islatun

would thus !)<• diminished or otherwise adversely atfei lc>

Jiut the principle alTectinti the use of the itsidiial power i

that it ow;.dit to lie restiiited in its opciation to mattci

Mhich are Canadian in ititerest and important e. and that

should not deal, except incidentally and uiia\oidalily. as i

the (ase of the liipmr ((ucstions, with any of the exclusi\

jKtwers f{iven to the provinces, since otherwise the exclusiv

authority of the provinces woidd disappear. .An instiinc e i

the distinction, wliidi would make a matter Dominion .1

op|»osed to pio\ incial, is that suj^^'csted liy the I'rivy Com
cil : the sale of revolvers to young ]>eisons in a provim

mijiht Will lie forhidden l»y the province: the arms tralli

as a whole mijiht i('i|uire for international purjioses Domini^

control.

A complicated serii-s of (piestions arising out of tlu' dilTi 1

ence of the authority of the J)ominion under its enutneiatc

])owers and its residual j)ower, and the vagueness of lli

jiowcr as to trade and commi-rce, concerns it.s»'lf with th

jjosition of companies. It is clear law that a companv In

Dominion ]iur])oscs can lie incoiporatcd l>y the l)oniiiii<>i

i'arlianient, and tliat its status as a company cannot !

<lenied l»y the comts of the provinces or afTcitid hy ili

legislation of the provinces.- Hut its power to act in <!( liain

ir:;f!

'1 i !

I liKMill V. litg., 7
.\|.i>.

('as. 82'.t. at |>|>. H.'tT !t.

- The John Ihiri I'luw Co. v. WhniidV, [1!»1.')| .A.C. XtO. If tlu' \n>\\rt 1

iiiroi'iHirute fall.s uiKk-rlhc trade mid comiiiiTii' powc-r it isrlearlli.il iIm

|i(i\vt'r<l(H'.sii(jtoxt('ndfo regulating in all itsdetiiilstlioaetionnf ar(iiM|i.ii.\

^m. -«/-* ,,i Tsr "2721
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nf pioviiuilll laws <|(.|Mmis on «|,rth,.| ||„. |,„m,.|s h |„„ ;,,<•

I'L.l.r iUv .•miiM.nil,.,! ;uill.u,iti.> ,,. nti.l.r tli,- i.M.Jual
|».u.r. an.! this ihvojv.s if,,. .Icim.m, ulMtii.r tm.l.- hikI
.Minin. r.-.- .•..v.t.s .oniimny l.ni>|;i|jnii, aiul, if s.,, (,» what
.xt.iif if «.M^. If it ,|i,| it, its u|„,|,. aml.il iJMi, all c.,,,!-

j.iiiiMs itKuiponitni liyCaiia.il wniiiij .,•,„, t,, }„• alM.vc all
|.i..viM«iiil law. hilt it i> . har that tl.r .ln,|i,ial Cuniiniffr.-
.in n.-i fav..nitlii.s vi.u .,t tia.l. aii.l ..unin.T. . aii.l i,„|,.,.,|

.'uv If 11.. v.'.y .l.linif.- s,.|w. >a\.. as ..•itaiiil. in. JndiiiK
-unin.i.ial i.uulali.m f..r fr.afy |.iii|)..m.s ..i" >.,(n.f|,i„^.
u.Mlar. ll.Ti.c. uhil. a |, i..|,|,.„i,. .-..mpaiiv '

aiitli..n/..-.| i.y
IM> l).>iMiiii.M. (;..v.M,.n..|il t.. inak,- t-Lph.,,.. s .ann-.f I,",.

Ii.mi|»i.-.l I.y a law .,f th,' |.r..viii. .• fhat tlw .-..Myrnf i.f tii.

minu.i|.ality is iKTcssary l...f, ,,• if ,,,n .x.T.i.-.c its |...w.rs .,f

<
II tin;; «.-l.'|.li(.ii.s ill its limits. m|,iI.- fl.c J),,iiiiin.,n I'ar

liai.uiit f<.r Ih.. |,iii|..»..s of I)..minion railway may .|i.|,o.,..

.v.iL.f provincial \ i„\\u lands.- and a pioviiic'ial l.-i-l, imv
'ami-.f yiv.'a ...inpany an »-x.'liisiv(- liuht t.. ..p.^iat". oi il„-
provin... I.. t|„. ..x.hisi.,,, of a l).>mini..n ...inpni-. it

matt. IS 11..
f in...nMsl.nt with fh,. I)..minion l.-is!.iti„M ; |„

pn.viiuv retains its pow.i-an.l ran cmip.'! th.- Can •I;;,,,

l'a<ili<' Railway C... f., .I.an a <Iifc|, ,i|onj:sid,. tl,,- railu.iv
line' l.uf n..f t.. fen,,, tl,,. |inc.^ If fho cmipaiiv is oi,i;

<i(at..lnn.l.TtliiT..>i,hial power if is pracf ically siil.j...f in all
r.sp,cfs f.. fl„. pr.)vincial law, pr..vidc.l fliaf "that law .|,„.s
iH.f iliny its status as a c-cmipaiiy or seek to c.mp.l if fo
l..vomc a i.roviiK iai company, and that is fh.. ,asc cvcii if
tli<' -ninpaiiy iv.sfricts op.Tafi..ns to onv proviric- alone.

'"It M,<.>.ly .,s In it. ii„„r,„„,,ti..„ ..n.l st.,,,.. Tl,.. vj.w .,t ||„. ,.„„rt in
' ./,,"» /„.v-m,„-, I „. V. r„r.^.r,.. 7 App. ( as !I7, a. |.|.. I |li |7. k.,v,. j,,,.,,-
V"<-'U,m ..s ,, j,,.M..|,,l ,.„«,.,. Th.. Int.., j.mIk..,,,,.,,, m.,„,s („ „,„| („ , |„.
"th.r VI.. H, liiit tn iirriv.- at tli.' satii.. ivsiilt.

' <''IH"J"/'nr<,til,,\. 11,11 Tih iihinn ''„,.
I
liHl.-.

; .\.C. .".2.

IIIwm;] AC. L'tit,
' ' •

1.., (..,„,„,ini, lr,lr„»l,.,„. ,/, ,SV,/<,r />,„„, o/. v. r„„/„„„/„/ //,„/„„,/
/-';//'".,..

I
|<Nl<l|A.C. )((».

^< 'l'l>'.<'Kv,(„r,,„r,it;.mof.\nlr,-lhm, ,h ll„v., ,,„n<.[\sm\ \ i' .Uu
' M'KliUn V. Sehim nv.l Fori S/„ i,i„,r,f H'lilwni.

\
IH!1!»| A.( '. (ii'li.
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Oil the otlicr hand, the jxnvcrs of flic ])iovinros to enact

Icjiisliilion rcf^ardinj; conipanics and the validity of tlu-

fiisiiriiiirf Art of Canada of 1 !•!(». which seeks ficiicialiy to

regulate insurance in the Dominion other than mere intra-

state insurance, has been the subject of the most elaborate

and nnconchuUtl dei)atc.' The (|iiestion arose whether the

provincial jiiu poses for which the jirovince can alone incor-

porate companies nnist mean mere business in the ])rovince.

or whether a company incorporated had the right to avail

itself of the comity of other provinces and foreign countries,

and to make contracts inside or outside the province in

respect of business in the provinces or foreign countries.

Moreover, the (picstion also arose whether the objects and
functions of a provincial company could lie increased by
the legislation of the Dominion or o.her jiroviiices. so that it

could carry (m business outside the province, or was thi>

entirely outside the meaning of the Imjierial Act? The
Sujireme Court, on Jieing asked to advise under the power of

the (Government to olitain advisory judgements, whidi
though questioned on the ground that it was invalid and
iiltrn vires has been upheld by the IVivy Council,- gave con-

flicting oj'inions.

The question of railway legislation has also raised difli-

culties : the Dominion in its Railway Act claimed the power
to impose Dominion legislation on the subject of throu^'h

traffic on i)rovincial railways, which had never come oth' i-

wise under the legislative control of the Dominion l*arli;i-

meiit. The claim was. however, rejected by the Privy

Council.^ who denied that the projiosal could be upluM
whether xuvh'v the residual jioAver or the trade anci commer((
})ower of the I'arliament, or on the ground that it was neci >-

sarily iiu ide.ital to the power to control Dominion railway-.

There was available in the case of a recalcitrant provincial

railway the power of the i)rovincial .egislature to cause it t>i

meet the views of the Federal railway and the Dominion
(iovcrnmeiit. and in the worst case the F)ominion coiil.l

' Sec .)(,iini. S,«: Cntiin. /.,,/. ,\iv. .'i." f)8. ^ 1I0I2| .\.( '. .".71.

' ''if,/ „/ Moviniil V. MnHlnitl Slrnl Rnlhnni, [\'M2\ .\,('. .'{.Ti.

*;! M 'd.
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>iilijf('t llu' provincial railway to Federal control liy <lcciaiin^

it to lie a work for the advantage of Canada.

'I'lie fislierv liglils of the provinces have lieen a .suliject of

I onsideration, and it is now clear law ' that in the open .sea

the sole power to regnlate the right of pnhlic tishery within

tiie limits of Canadian jurisdiction is vested in the Donnnion
I'arliainent under its power to legislate as to the lisheries

:

tJK' same rule aj)plies to the estuaries and tidal poitions of

rivers. Further, the sole right of regulating tlu> modes of

fishery lielongs everywhere to the Dominion. On the other

jiand. the Dominion has no proprietary right in the iisheries

in non-tidal waters at all. unless, as in the case of the railway

licit in British Columbia, the lands have been transferred to

ti.e D.iniiiiion by the j)rovince in virtue of some arrange-

ment. Otherwise the sole right to regulate the fisherv.

whether by the grant of lea.'^esor licences, as a matter of mere
]iroperty. rests with the province in its right to regulate civil

rights in the province, whether the property right rests with

ihc province or is in the hands of private owners.

The marriage question is notorious becau.se of the great

amount of excitement which it prodiiced in the Dominion.
It was held by the court of Quebec in one case that the

ciTcct of the document known as the Ne feinere decree was
1o render invalid a marriage contracted between two
Catholics by a Fiotestant minister otherwise than in accord-

ance with the rule that such marriages must be contracted

before the juiest of the ])arish of the contractors of the

marriage.- The decision was. it seems, bad law.'' but in the

meantime, before it was t^o declared to be, an atritation

JMOM in the DomiTiion I'arliament with a view to the enact-

ment of a law which was intended to have the elTect that

if a marriage were solemnized before per.sons having a limited

;Mithoril_\ to soli'iiuiize marriages under the |)rovincial law

' Allitrnrii-dinfriilfar Ihi- Ihiniiviov v. Allnrnt i/x-flnirrnl fnr lli> I'rn-iiin .1^

I

|S!IH| A.C. "IM»; .\tlnnin,-<!iMr III fur lir'dixh Cnhiiiihiii v. Allorvi ;/(,'> vi r"l

f-.r Ciiviilii.
1 1 ill 2 1 A.C. l.V!.

- Sci' .1. S. I'Avar'. Kiiir/doiii I'liini". i. I2l-li2.

' <M!..i. tl C.S. L'l'.i.
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i^

the maiTiage would ))e valid in all cases- that is, if a priest

haviii<i authority only to many eertain persons on urounds
of rejijiious faith should marry others, still the n!arria;.'e

would stand jrood. The ;;oveiiniieiit referred the Hill foi

an advisory judfiement to the Supreme Court : it was held

to be ultra viirs, a decision approvei] l»y the .ludicial

Committee, which adopted the view that the ]iower to

rej^ulate the solenniization of marriajre jxiven by the con-

stitution to the province exclusively was a power under
which the forms of celebration could be icjiulated bv the

provinces, and such rejiulation was not (t|H'n to be

overiidden ))y the le>iislati()n of the Dominion.' Jt should.

however, be noted that the j)()wer given to the province \-

restrieted to the province: it is not in the power of the

province to re<rulate (he provisions to be observed by people

who go outside the |)rovince to be married elsewhere :

if any further legislation is required on this subject, w Inch now
is regulated by the rules of |)rivate international law under
the aegis of the .ludicial Commitlcc. it would seem to faH

under the Dominion power of legislation as to marriage.
The Dominion ])ower to regulate divorce is a dead h-tter.

as the French Canadian |)opulation woidd not ac(piiesc(

in its use. so that each divorce has to be performed by Act
of Parliament save in the provinces of New Brunswick,
Nova Scotia, and British Columbia, where divorces still

can be given under the Acts as they stood bcf(.r< federation.

but where no change of law is now jiossibie b\ local U-S\>-

lation. In Prince Edward Island the power to gram
divorce has been disus(>d for a centnrN.

The restriction of the legislative authority of the pi<i

vinces to direct ta.xation has led to the strict limitation ..I

the rights of the jjrovinces to raise sue .fssion dutie-. with tlic

result that the law is eomi)le(ely confused. The juovinccs
however, instead of accepting loyally the restrictions oi:

their powers of ta.xation and aL'iccing on sonic definition

which would provide that they <lid not tian>gress n.to

fields of taxation open toother |)rovJiices o| to the Domiinoii.

' ll'.H-'J .\.( . NVI.
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spend tlKMi- («ji(M.;i('s in spreading' as \vi(|<-1y iis p.wsihlc i ho
n.'t of their taxinir Aels. Thus the Onlaiio LedshiTmv. in
iK taxation of insnranec eonipanie^' incniinnis. ;i> ainttnicl
.•I li»14. (IcMiand-^a tax hased on the amount of -losv ,„•,

UMinns received in res|)eet of l>usine>s transacted in Ontario,
and iiiclu(h>s a> such premiums any premium^ paid in tlie

I'rovince. and premiums paid anywhere in respect of persons
•>v property in the province at the time of paym. nt. It is

clear that in this, as in tlie Siucession Duty .\rt~. ,l.,uh]e
taxation is a c(mstant inciden.e of the peculiar method ,,f

pioc'diiic.'

Tlie ipiestion of the positioti of the Indians and their
land .laims has .li.it.^d the de. ision that the ic;,islative
power of the D..Hiinions in ropect to Indian- leaves the
I'roperty in the land< occupied l.y them in the hand-, of the
province, so that the Indian .lanns arc sati>lied the
''•ncticiai ownership of the land reverts free of any control

1
claim I'y the Domiinon t.. the province: -' indeed so much

I-
' liat so that the Dominion cannot claim t lie Mims expen.led

on the removal of the Indians' claim- unl.-s a >pe.ilic
a-reement to pay has Inrn entered into : there is no known
laiticiple of law which allows the Dominion to .-et out that
-all payments were in effect paid hy it as an a<ient for t he
I'rovince.^' The nature of the title of the [ndian is held
never to have l.cen. since the British o'cui)ati<m of Canada
^Hid the r(.\al proclaimition of ITC:! which prfmu-.d th.>
Indians that their laml> wouhl he reserved f,. them, im.rc
iliaii

.< usufructuary use and claim on the consideration
of the Crown, « hence it has been deduced tiiaf in law t he
nmuities arrauKed to he paid to the Ojihewav Indians
under the Cession Treaty of isr.o hy which thev resi<;ncd
'•'<*' <laims to eonsideral.le areas of land in "the Lak(>
Huron and Lake Superior distri-ts is nu-rely a contractual
iiulit and not a real bindeii in the form of a trust or intere-t
<"i the lands, in the sen.se that th.. revenues .-hould he

' t. .Sir .1. Aikiiis .1,111111 Sni\ Ciiiiip. /.,,/ ,\\ ,
>-'>

' SV. r.,>l„rh,r. .\t;ii;„;/a„./ /..n„l,.r( n v. Tl>, l^,„,„. It
.\|,i..

( as. 4,1.
Iloiiiiiii,,,!. ofCnviihi >•. I'mrivf ,,f ( Ivtiirl-..

\
i;i|nj ,\.( fi.T.
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applied to the payniont or niignionhition of tlio aniuiifirs.

It lias also boon hold that o>( heats- and pncions ininorais'

are iruliidod in the jirojHMtyof the ]>rovin(os, being loyaltie*

which with lands, niiiM>. minerals, l)ei()ng under s. ](»!) t(

the provinces. The possession of these lands, itc, is nol

however, given by the arrangements for the erection of new

l)rovinees, and the Aets enforcing these terms, to (he new

provinces of Manitoba. Alberta, anrl Saskatchewan, whenci

has arisen the steady agitation of these provinces to liavi

the lands conceded to their care. In British Colnnibia

while the lands as a whole are retained by the province

large grants have been made to the J)()miMion for ])ubli(

|»iirposcs in connexion with Hie building of the trans

continental railway, and the exact powers of the province

and Dominion over (lic-c lands juid he wafer right-

alTecting them liav(> liccn dealt with by (lie courts.'

'I'lie administration of justice enables the provinces t(

impose, it vMMild seem, dulii's on Doniinioii ollic( is,'" an'

it is clear that the Dominion can impose the duty of dealing,

with contested elections for the Federal Parliament on tin

provincial courts." The control of the ciiniinal law i

f(Mleral. and the passing of a Lords Day Observance Act i

therefoie ultra riirs ji f)rovince," but the j)i()vinces hav(

power to create and do create ;• quasi criminal law Ij\

imposing lines and im])ri>onment for bleaches of their ena(

!

ments, and it is no answer to such fines and imprisonnu ni

that the act is also a (rime under the Canadian law.

The powers of the jirovincos in regard to muni( ipaliln

' .\lti)niii/-(lfviriil J'lir (iiiiiiihi v . A'ltirin fidnn rn} fur (hilnrin. [Is'C

A.C. lO't.

- Allmvi ij-fli-Miriil iif OiiJitrin v. Minn. S \\'\>. ('.is. 7f>7.

' Attnmf>/(Urural nf British ('oliinihin v. Allnnn i; (If if inl >>/' t'lrihhl.i.

14 .Vpp. (as. iMt.-,.

' TIm' matlii has Ik^'ii ;«liii.-<t*Ml liv tlif l)miiiiiiiMi i hik idirif; (jouii i ;,

law to flic |)rn\ inco ( l!'l-. <' 4"i.

' In ri ( 'oiivlij (
'iiiiTlK of lirilish ( 'nhniihiii, 21 S.( '.It, J l(i.

" Viilin V. Liinijhii". .">

.\l)|>.
• as. 1

1.-,.

Atluni'i/fifiiiriil Jiir (hilnriu v. Allnni- it-l^ivinil /../ Ilh /*<;//(/

I

I8<«>] A.C. :UH. at pp. -Mhi. :tt)4.
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.l('|»cii<l entirely on the constitution and have no relation
tn the |)o\vers of municipalities before the union. 'I'he

|)o\ver is to estal)lisli civic bodies and to confer on them such
|.oitions of authority as can he f^iven under the eniimerateo
powers of the provinces. The ri<;li( to ta.x possessed by
the municipalities is based on the provincial powers which
are delegated to it. for it is ti.xed law that a province
can tax one part of the province and not another as it

sees fit.'

It is doubtless cinious that with the estal)li.shnient of
i federal constitution there should have been no provision
for a local court inserted in the constitution otiier than the
mere power of Parliament to (stablish a court. The power
tn establish a court has been aro;ued to be the only power
uhich the rarliament should have in this matter, and this
"a>; one of the pounds of objection to the i)ractiee of
,i>kin<.' the Supreme Court for advi.sory judjicments in matters
nf law re^'arding the constitutional power.-, of the Dominion
mid the provinces. Such an opinion would not bind the
court itself in a concrete case and was not therefore a judicial
o|)inion at all. The Supreme Court - and the IVivy Council.''
Iiowever. both agreed that the jwwer. which had certain
aiiilojiics in the British con.-<titution, could not be .said to
l)c non-judicial, though it should be used most carefully,
and though it was perhaps necessary in some eases for the
jiidi/cs to e.v-plain to the Government that the questions
'Huld not be iUiMvered. In point of fact, however, most
uiiport;iiit (juestions have more oi' less satisfactorily bei'U
iliu- dealt with by the court and on ai)j)eai by the IVivy
Council, and it is far from likely that any decision on such
liypollu tical ca.ses would be varied in a re.il case. Moreover.
Ill any real ca.-^e it is nearly impossible to arrive at the real
' icinents of (he probl. ni, >ince the courts must often decide
'r: minor issues, and it seems as if the new procedure, which
lia- become cxircnu'ly frequent of late, will be permanent :

111. references on th.' fishery and the marriage laws have, as

' l>o„ V
. Iih,rh. (i P.C. 272 .! C! SSM. .-,:!().

' |I!H2| .\.( . ,-,71.
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(Itcidcd. ^,'iv<ii iniich satisfiictioii. and the tangle of ooinpaiiv
lc;;i.slati(in .-cfiiis to need Mime clcariim 'ip in this wuv.

Tlif idiictici' of Itririfiiiij.' all coiislitiitional (picstions on
.•t|.|)cai fnmi the SiiiMcinc Conil to the Privy Conncil in

one MMiM' ccitainly \M'ak(ns tlic antliorily of the Nnprornc
Ci'iiit. At the .same time it 'xcmpts it from the very lryinj>

jioMiioMof the IliL'li Conrt of tin- < (ininionwi-aitli, which .>its

in the midst of tlif ^'ovcrnnu-nts uhost- position its jn<if,'i'-

miMits atfcct. It would lie idle to dmy that thcri- have
lirrn siuns of dissatisfaction with that conrt. The original
i)o(iy consisted of three justices set nj) liy the Act of liMi;{.

which piinided for the miml>er of the court, though the
mam outline of its powers wa- laid down in the constitution.
<ot;frary to tiie Canadian practice. In !!»(».-> two more
pistices were added, and coidlict of opinion arose between
till' two new men. who represented the modem school of

\ii>tralian thou-rht with a labour leanmg, and the three

"Ider justices who wt ie fathers of federatioji and admirers
"t the constitution of the I'nited States. The result was
(hat in :i series of cases the judgements of Sir S. (Jriflith,

Sir K. Barton, an. I Mr. 0"( oiniorwere opposed by the judge-
ments of .Messrs. Isaacs ajid Higgius. the ff>rmt'r insisting
on the doctrines of tin' immunity of instrumentalities ami
tlie reserved powers of the States, the lattei preferring t<,

ivad the Commomvealt h |)owers in the normal manner
applicable to lm})erial Acts as authorizing the Commo;!-
wealth to legislate, indcijcndently of considerations of tin

jKiwers of the Si.iies. in the matti'rs i)rescrilied. ritimatel\
in 1!)12 the i.ii 'mo Government, which wrs v(>ry indignant
with the Chiel .Justice, legislated to add two new justice-

to the eoint. and to provide that no constitutional decision
should be valid unless a majiirily of all the justices, i.e. foni

concurred in the judgement
. The \ct was .severely oriticiznl

as an effort ' to alter the rulings of the court by the intm-

' It- VMlMily was also •.illcd ,m >|iic>ti<.ii on IIh- jjivund that l'arli:i;iM ii'

could not Ictiislatf as to ma i<M]iics ucccssarv or nil;'s as to iiow, in ia-c.,f

(((nalily. t'. (IccisiMii ua.- lo ^r,,. I,iit t hi'sc olijcition- -irni to have l»iii

inctii'ctivc.

: . "r ^*\ .
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(Imlion (.f uiw i.uii. and lli. ii|.|,..ii.tin(iit ..t (.n.' ,,ni„. „. w
jiidjics, Mr. I»i,|,li:,trt„n. „as m, l,i,.lh n<viv,..| i|,at |„.

nsipu'd ollicc, Uviua ^u,.,,.,.,!,.,! |,y .\|,.. \l^^.]^ \ fmtlicr
• liaii);. 111 flic (•(.iiif Jias l.rci, (a„,.cd I.y flic dcafli nf .Mr.
OConiior. wh.. was Micmdc.l hy Mr.\;avaii Dnilv. flic

• ••aicrof a\\<.||-kii(.\v:i nainc in Ansfialia. The ..IIi.t jndir,.

ai.pointcd nnd.T Hr. i„.w .\,.f „as flic ( •.iMiiiinM«calt"h
solicitor. .Mr. JVincrs. Whatever fli.. cxpe.faf i..n „f the
(iovcnimcnf as 1o the cne.f ,.1 fl„. .hanp-, and i) is idle t..

sui.|)(.se fhaf the (Jovciimieiif did nnt wish an altciafion <.f

vi.'W in fhc eomf, fhe result las n..l I.ecn in anv marked
way to modify fhc o|,ini(,n <,f the coin; on any topics pre-
sented to it. I'erliaps fi.o Miuch faith was placed I.y the
(iove-nmeiif in passing fhc measure on the dicta of fh",. two
.judges aj)pointcd in iwr.. that they f<.|t thcjnsclvcs at
liixify to disrej;anl in future majority' dcci.sio„s of the Hijrh
C.mt if they th..ujiht them wrong, whi-h was interpreted
in somciiuaifcrsfo Lean indication »hat they would, if tiicv
«cre supjiorfcd I.y colleagues, reveisc older rulings. 'J'he
adoption of such a policy would have I.ecn a hlunder

:

the proper way to up.scf the decisions of the ||iu|, c.uri is

elearly merely I.y constitutional alteration.

The vicwof fheComnK.nwealth ( (.nstitiition taken I.y the
High Court emphasizes the independent posifi^.n ..f ihr
states as retaining in all matters jK.t occupied elVcctivcIv
l>y the Cr.mmonwcalth their sf.vcrcignty : it lias even l.ce'n

doubted if the Commonwealth has power t<. enact a law
regarding fugitive olTenders or e.Mraditioii. This (p.csiion
raises the diflicult point to what extent the Commonwealth
IS a central legislature within f he nicaning of the //,/r/y;/v^,//oy,
Art, ISSlt. so as to c.\ereise. in reference to the Slates, the
l"'wcrst;iven I.y Imperial

.

\cts to such lej.rislatiires as..ppo.Md
'o h.cal legislatures. The answer must clearlv he that th,-

< "mmonwealth Parliament is not a centraricgislaturc in
any matter in which it has n.. legislative power : therefore
iIh- (Jov.iiK.r of a State is still the Vice-.\dmiral of fh.'

< """""luvcalthi and not the ( iovt'inor (Icncial a fa. i

' .Vt and .•.4 \ iVt. ( . 27. s. In.

ir
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n<iinittc(i l)y tlic ('oiiiiiioiiwcalth (<ov(iiiinciit at I lit- \tvfi\u

iiiiig of tlit> war, wlicii tlu' Statt> (iovciiiors as will as th

(Jovornor-CJciU'ial issued pnulaniatiims (if tin- oiitlutak <i

war so us to luiiig into ojifratioii tlii' working of tlu- priz-

1,'ourtH in the States as leciuiivd under the Prize Cniiii Act.

The .State (i(»vernor again is not suliject to mititdittnii

under any ( 'omnionwealth Aet - since that would be i

viohition of State sovereignty. But the ("oniinonwealth i

not a mere agent of the States for any purjMise :
' even i

the States have a share in the eustonis revenue, and tin

surpluH over ('omnionwealth re<juirements is to be pai(

to the States, the Comnionwealtli I'arlianu-nt alone mus
decide what is tlu> expenditure which it will incur. No
is the Commonwealth iarliament in the sliglitest wa;

fettered in deputing (o the (Jovernor-deneral in ( eunci

powers of sui)ordinate legislative authorit\-.

The powers of the Parliament in the opinion of the conr

depend in the tir.st place on the meaning of the terms usee

in conferring them, and on this ground they have considcrci

very carefully the jiower of dealing with immigration, am
have tlecided that a person who is definitely coimcctct

with Australia in some way, such as birth therein or fi.\c(

al)ode, cannot be treated as an immigrant.^ though men
artificial domicile under the law that an infant, who ha

never been in Australia, has the domicile of his father is nn

a good reason to permit hi.s imniigration. They have al><

held that a workers' trade-mark which is a mark to shii\^

that the article was manufactured under tradi- unini

conditions is not a subject of Commonwealth power at all

as no such trade-mark is included in the meaning of tin

terms of the constitution giving the power." Hut in addition

even if the power is given by the mere wonls it cannot In

' .".7 iiiKJ .".8 Vict. c. ;{!t. s. 2 (2).

- Thf Kinij V. (l()firn<ir-(kniml (ifSuitth Aii.slriiliii. 4 CI K. I4!I7.

•' .S7(//( of Xiir SoKlh Walt^.i v. Tin ('<iiiimiinii;iillh ,1 ( .,, li. I7!l. 'I'hi

icplius to .siuli iiM.scrtions us that in Pari, i'lip., ( d. XWK \>. 24.

* I'lillir V. Miiuihan. 7 C.L.H. 277.

' Altonifi/tiintT'il fur Xnr Soiilh \\'iili:i v. lirtmri/ h'mploi/ii' I'-ni'iv ../

Xur Soiilh II <(^.y, t'.L.R. 40U.

I

FV t

1- --l'"-^



( AXADA. < «.M\lo\\vi;Ai;ril. \\|) r\in\ 4(i:{

.M.,,,U,rt,..| if i, oir.-.uls tl... ,ln.,,.i„,..s of thr i.nMMUutV nf
m>lruim-iitHlilic.s „r tlic ivm.,v,.,| ,,„\v,.,,s ,,, ,|„. .staJrs

"

Tlir iiiuminily .,f in>fnnn.n«aliti,.s ua.s (irsf. as we l.av,.
Hv.,, ap,.l.,.,| l,v ,|u. MiKl. CHMt lo tl,.. si,n,,|,. .as,- „f a
•
.•.npt sta.npfofu f.-d.-ral salary. \v|,i,|, was .I.imV.I vali.litv •

.t was als.. appli,.,! to the sala.i.s „f tl,.. fclual oHuris'
'-""ncncmK a .lisput- which ..i.lv ,.n.l...l i„ |!m)T •

it was
alsn ntcl as pn.v....tin,' tl... n.uni.ipalit v ui Svincv LvvImk
MxatH.M ..,. till' property of Ih.. (...Miimnw..altl. '

I5u| if
MM.I against th Stat.s it so.,u a,.p..ar.(l that if .onl.i 1...

UM.I fur thc.m
: it was r..|i..,| up,,,, l.y tl... Ili,-|, Con.t to

t'" -'<l tk- appliiafio,, .,f tl,(. ( o„„„„„w..allh i..^Mslatio,. (.,
'.iilway s...-va,.ts who wcv .....pjoy,.! l.y a State (m.v,,,,-
'"<"l.^ H.'t tl...y ,l,.,.|i,u,| ,„ ,,,„,„|- „,i^ ,\,,,.t,iu,. to
pn.t.rt tl... Stat., in in,i,o,fin« harlu..! wii,. for th.' „s.. „f
Umm-rs.'^ or vvvn hum it t., .l,.,.,u the l..ss ,.n„at,„al co,,, !„-
MH,, that tl... Stat., was ..,.titl...l toin.p.ut ,!„,v f,,,. ,i„. ,,^i|,
iM-..l..,l oi. tl,.. (i.,v(.rni„i.i,t railways of tl... Slat.-.'

Th.. ,lo,t,ii... .,f n.si.,.v(..l p.,w(.,s' was fi.sl ass.-,(,.,i l,v ih..
i -Kl. (•o,.,t i„ l'eter.;vaM v. /JarlleyJ> wi...,v th.- powV,. of
til.. Stat..s to „„posc li....,„... ,|„ti,..s „„ tl,.. i„a„..fa..t„r..,s of
l-.<r was ...xp.vssly ass..,to,i, a.„| tl... jrt.„..ral <lo,t,i,„.

• >",no,at..,l that tl... <.oi,stit„tio„ contai,..-,] „., provisions
*"• ''lal.lin- the (•..n,nionw..alth Parlian...nt to int..rf..r..
^^'th tl... j.,ivate .,r int.inal affairs of th.- Stat.'s or to
.-t.ut the i,ower ..f the Stat..s t., n.«„lat.. tl... oa.rAing on
"t any l..,sn,ess or tra.le within (heir l.onndaries, .ir .-v.-n,
itth.y tl.n.k tit. t.. ,,r.,hibit th,,,, altoj;..th..r. Otherwise th.-
' '•«t of th,. eor.stitntion wonl.l 1... to .lep.ive the States
"' > pow, r to ,...fr„hite their internal affai.s in c„,.n..xio„
^^'"^ n..a,ly all t.a.l.-s an.l l.„siness..s ..arrie.l o„ i„ th,-
>'.'^s. Jo eonstn... the eonstitution thus was f. ,„„

' M'nu.;j„l<„Nvnl,./S,,,/n,;/y. Th I „n,,„„„,n„lll,. I Cl,.!!. l'0,S

' Ul.,rv,,,<!n„r„t uf .\,,r Suulh \V.,l,, v. C.lhrU.r „/ Casl,,,,,. ,
'

.V, „"A ll"/..v. .-, CI,.!!. iHii

I t.i-.i;. tit:.
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(«iimt«r l<( its wlioli- >|iiiil. 'I'Ik- ^.l;nt i|tii Iiiih' «;(-> ii|i|ili

l»y tin- thiiT fii>l jiiwticis iif llir cKiiif in flu- (aiiioiiH riiNc

tin- CM iM- nit /ijiririilliiml iiiiicliiiM TV,' in which tlic (uinitK

wealth I'tiliaitM lit . in an ctl'nil locaiiy "iit liv its pnut

III.- new (ii(ilcct:i»n, i.e. i pndc.fivc |m>Ii< \ in wliiili t

workers .slioiiid have then assured slian- nf the iiiciea-

jiriee jirodiiced \,\ juutection, laid it down liy Aet No.

of liHMi that an excise diity should he paid on aj: •icnltiii

iiistnuiientH, |iiovi(|id that it would not he levied if i erta

(oiiditioiis of the leiiiiinciatioii of lalioiir were coiii|ili

With. 'I'liey held that in siilotaiuc this was not a val

i'Xcreise of the (lowci of iin|)osinj; excise dwiHs, Imt ,

atlciiipt to rej;iilale t he eondilions of labour in the Stat

which was ulfni ///yv the new jiisticis disau'rccd, lioldi

that, as lon^ as the power was nivcii to tax. the motive w

iinniafeiial. Th" same divei^'ciice of opinion mark I t

<lisciissioii (if the ijucsti if the validi.y of I'ait Nil i
'

|

( 'omiiiniiwcalth Tnidr MarLs Arl. 1!M'-),- \\|iic|i pinv id

for the marking; of ^roods l>y a mark indicatinj: that I

^'oods had iieen ii ide under union comlitioiis. The majori

of thceoiiit disini>sed the idea that sin h a mark was a Irai

mark at all. and they held that, treating.' the matter sole

as an excn isc <[ the commerce and trade power, the sectio

of the Act in i|iiestioii wci'c void as an ati' nipt to rejfiila

the trade of the Statt - (/iki internal, w huh was expre>-

forhidden, since the power of the ( 'ommonwi-alt h w

restiii 1(1 to intcr-statc and forciL'ii trade. The same pii

eiple \^<is ajiain applied to limit the jiower of the ('omim^

wt'alth as tocorpMiatifins,'' the majority of the court dccidii

thai the jKiwei- to deal with them was con tin- d to proliihitii

tluir in^'aijini.' in trade or to imposinu conditions on tip

liein<; permitted lo do so. Iiut not to iinposin)^ rules on tin

alfectinir Ihtir condiut of opcratioii> if they were allou.

ir m.
r it

' Thi Kill'/ V. Ilnniir. (> C.l.l!. 41.

- .\llonii ii-lii-iiir'il fur Siir Smilli Wnli.i v. lii, in n/ Kiiijilui/i'^ I v

of Xiir Siiiill, ir,//,.<. 1) { .]..\{. 4(>il

' /Imliliirl I'lirkir iind ('iniijuini/ I'mjiriilm t LmiHnl v. Moonl"

S('.I..R. .TM.
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•"«"«"«•• i" tra.l.: i, „as ,.,,1 ,.,„.,. ... m.I.J..,., „,.,„ ,„
.M-..al lau> as n.^anN M..,n.,,...li,.s or ......liUnnl ..f wap. 1"

s;-:'"!.;;::-
"^ ""• ^'""- -" ""- •-« i--.- .^ »..:

Tl... .am,, prin. .,.1.. |,... 1.,..,, „s,..| ,„ li„,i, v.tv .srvn-.-lv
<.;• value oti... pow..r of ,,„. r,..n,, ...1,,. ,0 ,.,,ii

'''•'"'"t of ,„d„.„ial ,|isp,.„. ..x,..,wlinu I...V0.HI tl„..."t. -.. on.. S,„u. Tl... Di.hC ., ,i..i.M.-„J .

;"" '"^W'V'M <l..l oof allou- tlu. ,ou,t (o pivsnil... in
••- ';«'--t of any .l,sp,,,.. u. payn.nt of «.,.J. H^^-HM.. v,„-,ann. wi.l. ,,.. „ap.s fix.., ,,v Wap
Nj....sa,.f„,^, ,,,,,,,, ,,,,,,,,,.,, „,.„,,„^^ ,^^ ^.^ ^__.

,
•" "";"^''' •.'"•>• ""•'"•-• "'< -'-.t .., ovcrn.l,. awards of

^w.
. I..«al and ..fT,...t.v.. under S.a.. law. Thev. how..v..r.

lual.hed s..r.ously (1,0 eftVet of this rnl. l.y allowing ,h.-
'
'."H .0 K,v.. a h.ghc.r rat. of wap.s tl.a,. the mini.nnm fix.-.l

". a State Wajies JJoard. on the ground that as the ,„uti,.s
'

''-I agree (o fix a rate higher tl ,he minimu',. the-n had equal power in this re«ard.^ But they deiiniteiv
''7'"'" '' ">;<« ••' 'I'- ail the jnstiees for onee agreed, t^
^"•"-'t that the eonrt ....uld in.po.se a eonunon rule regulating
;"> - '• as to uhieh it had intervened to sc.ttle or pr.vent
' '"^P"*'-. Ih. court ponded out that th,. giving of this
I'ouc.r V. .s not n..ee.s.sary as part of a s,.h..n,e of arbitration

<"nnhat.on. it .leait with a>..s where no dispute hads.- or .vn. threatened, and ,, was in eifeet legislation
'.^ "" o'"t of 'onr.iliation an.l Arhitrati.m ; no sueh
1- '-• of |..g..slat.on had he-.n onferred on the Connnon-
;" -'»'"-t itseif, „n„ ,t eonhi no, indire-Uv -io"" '""' 7 ;'"•'' power to do. ,.ven if ,1„. lack of this

!"'«" «mliLly, a> poin(ed out l.y Higgins .1., to re.^^icr

Th, I! „Hhir,rhrs- r '„,„., 8 ( ' I, R 4f,-,

_^'^|-^"J^n,
/;.„„ Tn., E,„,^.,y,: /„,,.,;„„ ,, „ ,,^, ,,„, ,.„^
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466 IMPERIAL UNITY AND THE DOMINIONS

tho powers of the Court of CoiKiliatioii of which he wa
President somewhat inadequate. Further difficulty ha

arisen from tlie fact tiiat the question what is a disput

extending beyond tlie limits of a State raises no man
nice j)oints of law as to render any discussion or decisio

very difficult. It is not wontlerful therefore that effort

to exclude the High (,'ourt from interfering by j'rohibitio

with the powers of the Court of Conciliation were made b

the Parliament of the Commonwealth, but the effort was
failure, the court being prepared to hold, apart froai specili

I)rovisions of the constitution and of the Judiciary Ar
that the nature of federal jurisdic^tion gave the High Com
the right to control by prohibition any improper exerci.'

of it.i

The doctrine also was a})plied in 1910 to the case (

merchant shipping, when it was decided that the Commoi
wealth power was confined to inter-state shij^ping and t

foreign shipping, uud not to intra-state shipping at all

A Seamen's Compensation Act was therefore held ultra vin

because it did not make the necessary distinction, and tl

whole Act had to fall with the invalid part, since it w.

impossible to hold that Parliament would have consent

c

to distinguish the two classes of cases.

More serious, however, than even these instances w.

the decision of the Judicial Committee of the Privy Couik

in the matter of the Boyal Commissions Act, 1912. 11

question arose out of the desire of the Commonwealt
Government to ascertain the real ]>osition in trade of tli;

great monopoly, the Colonial Sugar Refining Company (

New South Wales, which carries on business in Fiji an

New Zealand. In order to obtain the information desire

after some trouble with the Company in 1911, the ConniKu
wealth by Act No. 4 of 1912 gave extensive powers to Roy;

Commissions to compel the aj)pearance of witnesses an

the ])roduction of documents. After the passing of tli

Act the Royal Commission summoned the manager of tli

Company, requiring him to attend and to jHoduce ccrtai

» U C.L.H. 1. 2 SS. Kalibia v. ir,7so«, II C.L.H. (JS!t.

»ltP^
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books and documents. Ho renlied 1 1.,- i..-

... p.o,lu™ l„4, or rZ,™ ''',"'"",'' ''•""'""' "•"

m».t be deemed to refer to matt, rV ^ -^
''''"

a.hit of federal power, J.^'uZj^lXr^:!:;,
< ould not be Ju-ld to be invalid, but he eo li; el h t...any que.t.ons to be asked were not relevant to h oweof the Commonwealth, whieh did not .vf 1 .

^

..enee .i.h „.o i,„e,™i o/l,;!;'.;-!:™.," „"'';;:
affa.r» of corporation, ,r„di„g under S,a,o la°

"
Xo" ,

. » far as it related to ti.e co„.li,io„» „, oa r "« ,„ ,

I 7,.,?" "" ""' '""*""' "- -*!"« .'.'ftiiat the Conunissioners should be rHst.-.,;,w..i f
the manager to answer C .

"^''""''' ^"•'» requiring
fe . lu answci any questions or nrofliir.- .i,,,^documents whieh were relevant onlv fn fh

^'"^ '"" '"'>'

nient of fl»> >«•..• r
^'-.^^'ii" only to the uiternal manage-

tl.^;y related to the conditions of earrvinfo tho

:;T;r;,::rd'T"-"-"ed m the production and manufacture of supar i- fJ..t onmionwealth anrl ,l,.ta;i c . •

^ai if the

thenl,infiffr
"^ '^''"''^''^

P"'^' ^o officers of

[101 JIK.U.JIO; [iyi2J 1 Ch. 158.Gg2
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4«iS IMPERIAT. TNn Y AND THE DOMINIONS

to the actual tost of sucli inamifaetuiT and production

Tlic ()])inion of the Chief Justice was shared by Barton .1.

I)iit Isaacs .1. and Higgins J. in varying degrees dissented

U\ view of this dissent the High Court certified that the cas(

was one which might properly go to the Judicial Committee

The result of that journey was startling.^ The Judieia

Committee examined the basis of the constitution of thi

Commonwealth, and laid much stress on the fact that tin

Canadian constitution was based on a very different prin

ciple from that of the Commonwealth constitution, in tha

it transferred the residual power to the Dominion, whcrca

the tenth amendment of the American constitution expressl;

reserved that power to the States of the I'nion. Th

Commonwealth constitution therefore gave the Common

wealth only such powers as were transferred, as was j)laii

from the express words of ss. 51 and 107 of that constitu

tion. Now the power of imposing restrictions on the libert;

of the subject by causing him to answer inquiries was on

which did not appear to have been transferred to th

Commonwealth : that Parliament had power to deal wit

various subjects, and in connexion with them it migh

impose obligations to give information, but the i?o//r-

Commissions Act dealt quite generally, and gave the coerciv

powers it mentioned to all statutory or common law com

missions, nor indeed had specific Acts been passed givin

the directions to give information for which inquiries migli

have been directed. The inquiries might be urged, as b

Higgins J., to be relevant to the possibility of altering tli

constitution either under s. 128 of the constitution or t

the exercise of the vague power ir s. 51 (xxxviii) empowci

ing the Parliament to exercise, with the concurrence of (h

States concerned, any power which at the time of the estal

lishment of the constitution could only be exercised by t'

Imperial Parliament. But, until the constitution had be

»

altered, it was impossible for the Commonwealth to just if

its legislation imposing the duty to answer such inquiric:

1 Altorncy-dtnernlfor the Comwonire/ilth v. Colonial Sugar Refinivn '

[1914] A.C. 237. Printed in the Commonwealth Pad Pap., 1914 .Nc -
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which wa.s a ,„nv..r not ^Wn,. and Wu-n-hm- iH,t .x.n isahlr
Norcoiihl th.- A.t l.,..sn,.,„.,tnl as imi.h.nfal to ihr rxmiso
of powers actually cxistii.^r l.y ,tatut.- ,„• ...nunon law
Nr. such powers had Wvn actually set i,. opcTation. aud the
Ji»,,al ( o,nm,,io,,s Arf must In- h. Id to l.c- invalid, without
an alteratiou of the- constitution, thow^d. the- Conunill..,-
had hesitated to give this decision in view of the. eontrarv
<>j)uiion of the Chief Justice and Sir K. Haiton
As against this crushing ch-niolition of thc-'/W// Co>».

ms.s>on,s Act thcTO can only l,e set the fact that the High
Court of the Commonwealth declined to apply the- doctrine
of reserved j)owe rs to the Land Tax Act, lOlO. of the Com-
monwealth.' It was passed on the court that the Act was
ica ly meant for the purj.osc- of breaking u]. laigc- estates
and was not a taxing Act at all, hut the court ha.l ,.0 difh-
culty in distinguishing between the fact that an \ct was
•cally intended for one purpose and nicielv nominally
<arrying out a power, and the probable cHect of a genuin"e
taxation Act. The boundary line in anv individual case
inay, of course, be slight, but the g.-neral soundness of the
distinction seems beyond cavil.

Another point of much dispute has been the j.rohibition
of the imposition of taxation by the State on Common-
wealth property or vice versa:' The difficulty came to a
hcac in the case of the importation of steel rails for the us,>
of thc> New South Wales Government railways, v, hen the
^Now South Wales Government took the law 'into its own
hands and took the goods away from the custody of the
icderal authorities, refusing to j)ay duties. The- High Court
'li'CK ed that the duties were levied not on property but
on the importation, but this .seems rather a force! viewam It IS perhai)s safer to say that picpertv in the .section
ot the constitution in question was not intended to refer
to imported goods at the time of imix.rtation.
The question of non-discrimination between residents of

O.sborn)- V. The Commoniri-allh, 12 C.L.H. ;j22

^oiith )| ahs, 5 C.L.R. 818.
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(lifftTcnt parts of <lio Coninionwraltli is not an «asy on
Tlic ruling' has, Jio\vevt>r, hocii laid down tiiat an Act has.
on doniicilo docs not oilond against tiic ])ioliil)ition

differential ticatnicnt, so that it is not a contravention
the rule if a ,St te raises succession duties in a differei
way in the ease of succession of domiciled jx-rsons ai
other eases.i On the other hand, it was held that the sectif
had no application unless a ))ers;)n residinj,' in one Sta
seeks to enforce rights in another : it could not apj)ly i

the case of a man who was resident in the State whi(
legislated.^

More generally important is a decision under s. 92, whic
provides for freedom of intercourse and trade among tl

States. The question was discussed at some length i

a case, The King v. Smithers, ex parte Benson:' which Wi
decided at the end of 1{)12. I'he i)oint at issue \m
whether the j)rovisions of a New South Wales Act to prevei
the influx of criminals were valid, inasmuch as they pn
hibited the entrance into the State of any person sentence
in another State for a crime, the punishment of which wa
death or imprisonment for a year or upwards. The ca>
was brought on a writ nisi for certiorari to remove th
conviction of one Be.-son in New South Wales into th
High Court. All four justices who heard the case agree,
that the conviction was bad. The Chief Justice did no
rest his view en either s. 1)2 or on s. 117, but on the genera
principle, which arose from the mere nature of federation
This principle proved that the power of police was limite.
to cases of necessity for self-defence, which did not e.xis

in such a case, and Barton J. concurred. Isaacs aiK
Higgins J.I. rested their agreement with the view that tin

conviction was bi. I (>y-,ressly on s. 92, which they held -a-

a warning to both the Commonwealth and the States tliat

there were to be no boundaries for intercourse or trade
S. 92 has also been invoked in Fm v. Bobbins* to shew

* Davies arid Jones v. Slate of U'e.ilcm AuMralla, 2 C.L.K. 2!t.

= Lee Fay v. Yiricent, 7 C.L.H. 389.
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.i:\-\ ! »



CANADA, COMMONWEAITH. AND UXION 47,

Jl.af if is i,n,K,s.ih|,. f„, a statnt. f.. i,„pos,. l.i.I,.., ,|„t,V

luT' ^'\^'''*''*'^^'-i..-i.K.od'i„a„.;; .S ,''" ho s, ,n oha,.«..,l for a liocno,. in ...11 io.al ui„,. •

-n uuercs .ng .lodsion sin,., otherwise a Sta... uLttl"ono..s .Inch ,t can legally i,npos.., p.actieallv.iv. p f.

'

;"- to .ts own p,.o,,,,,ts over thoseof another Sta .^ J ,"

^
•a. y oppas..,i to the principles afr....ting a f...h:r ^

'

s .tnt.on. On the ..ther han.l, in l-Jl.^ an ..ffo t n •

^•- P'-ip'" apply to prevent a State ( '.n rnn !
t :x ;'

i"« IS sov..n.,gn power .,f expropr,ati.,n of Z^^Z.Seated by the judgement of the High Court.' ^vhi h d ^by a n,ajoray of fon. j„.lg..s to two pn>„o.,ne..,I il^ a^^power eonf.;rred on the Interstate Connnission
'

( on^monweauh Act instituting it to be „,tra L'Jt
:hX^a.r^ '"'''-' -'''-^^ - ^^ ---^ c^

It is by nc. m.>an« unnatural in view of these many r..strict.ons on the Commonwealth powers that suce..ssiv.. C., , „ ^jalth Governments should have ain,ed at the Z^lof greater powers for the Commonwealth I'arliamc
"

th obv.ous result of the ereati..n of any politi..al b.. yth. ,t should seek to enlarge in .-vc.rv way tl.> and.it of t^-thonty, and the Governn.ent and thV peo, e If t »(-nmmnwealth seem to have steadily been approach n'

largely altered m important respects. The first f.>rmal

:n;; t tr 't
'''-''' ^^ '^^ common;::,' ::^ma.k hy Parliament in 1910,^ when two inoposed laws-0 dub- passed, and referred to the pcpl.? ^L11!T^

Ik .Ih^. r
" "^^^P^*^""' "' «ve out of the six States

mm ry. The extraordinary position then arose that, thoughhe Government's proposals were emphatically rejected thGovernment were not affecfe.l politically in any dire-anner by the result of the voting. In nn2 the p^Ss
;

Jlelbourno
^^.. March 24. im. ; abovo I'art I, .ha,., .v, ^ :!J arl. Pnp., Cd. .5.582, pp. 29, .TO, 42

' i S S •>•

^ Prirl Pnp., Cd. C091, p. 68.
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472 IMPERIAL INITY AND THE DOMINIONS

wvrv ugain pussi'd l»y Parliaim-iil , l)iit tliis tinu- a> .nix lawH,

wliiih liavt' hcon sumiiiarizcd al)()Vi'.' In llii> luiso also

till' refiTi'iidum was lifld siimiltam-tmsly with the federal

elections, and the result was eurioiis.'- The Conunonweallh

(Jovernment were defeated by one vote in the Lower House,

but three States, South and Western Australia and Queens-

land, apjjroved the referenda, and the majorities against

them were nowhere at all very serious. The determination

of the (Jovernnient to proceed with them in the session ol

litli), after their return to power, was only to he expected,

and the ap])eals made to jjrevent the spread of i)arty feeliufj

by pressing these proj)osals were s' nnvvhat belated,'' a.-

the Ciovernment in its over-conlidem c had pressed on tlu

general election, when it might ha\e avoided the result

by agreement with the Opposition, which had oflered frank

and full co-operation. However, it must be remembered

from the point of view of the Ciovernment that they had

asked in !U14 for their referenda again to be submitted ti

the people at the time of the general election, and that

this request had been refused. To expect them therefon

to forgo the chance of success in the repetition of tin

referenda could hardly be expected. Moreover, an additional

reason for having a referendum was afforded by the proposal

to change the law of Parliament to .secure the concomitant r

of the election for Senators and the Lower House in 101s.

This cannot be done under the existing constitutional powci >

of the Commonwealth, and had therefore to be sanctioned oi

denied by the people, unless the alternative of an Imperial

Act were faced, and it is the desire of all parties in tin

Commonwealth as a rule to avoid such an api)lication.

The most attractive counter-i)roposal which has bcii!

made in the matter is undoubtedly one which was |iut

forward by Mr. Holman as a solution of the diflKculty.

He was anxious to see that the Commonwealth secund

i-X

' Pari Pap., (M. G8(W, pp. 108, 109 ; above. Part I, ihaj). v.

2 Pari. Pap., t'll. 7.->07, p. 60.

3 Hoimd Table. I!tl4-15, pp. -iOi) seq. For the other .side

P. M. Glvnii, Federal Coiiitiliilion.
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CANADA, rOMMOXWKAi;, WD rxlOX jtm

f'T the purpose of con, iliation aii.l ai l.itiatioi. .Klii.ilc
wi.l.r powers, while th.' States wo.iM retain the ,',,„,, „]
<«'»tn»l of their interna; atfairs. He reeo^ini/..-.! timl the
«')nfiision arising from th- existing: state of (hint's, seven
different systems, all acting at tlie same tim.-. was disastrous,
and, as it aj.peared to him useless to ask the Commonwealth
to restrict its powers either l,y Act or hv constitutional
•lia.ige, he thought it uould he wisest to" transfer to the
Commonwealth all the power to deal with tra.h- disputes
I'V conciliation ami arhitration, abolishing seven conflici-
mg sets of rules, and securing at the same time in all proi)a-
bihty more smooth working. Jf the matter were in Com-
monwealth hands it would still «,,rk l,v local, if feiU-ral
n-urts, and these courts would I.e just as lik.-lv to c.nsid. r
l«'«al conditions carefully as any existing couVts, while as
they were federal courts there would he less temptation
oil the part of the Commonwealth Court to interfere with
Its local hraiiclies. Such a solution, however, would dearly
Mot go far enough for the Labour Party at large, and, whereas
iM I<>I1 the referenda of the day were frankly oj.iKiscd by
many Labour men in New South Wales, in lllL-J the recal'-
citrants had come in the main into line, a fact which exi)lains
111 part the much more favourable appearance of the voting
ior the referenda, though that was in jiart due to the fact
that the referenda coincided with a general election.
A fairly comprehensive scheme of arrangement was also

suggested by Mr. Holman at the conference of State Premiers
iH'lil in lS>12,i when it was proposed to resolve that the
several Parliaments should pass laws transferring to the
Commonwealth legislative ]>n^^cv with regard to labour
and employment so far as necessary to enalile the Common-
wealth to prevent and settle industrial disputes extending
iHvond the limits of any one State, and to provide that
Ltrtam conditions of employment considered suitable bv
an authority constituted under the law of the Comnion"-

' For Mr. Holnians proiiosals «fe /«//. /''//<.. Cd. (iuill. p. 7;i ; tlical.ovo
^presents the degree of agreement arrive.l at, l.ut Xew Soutl. \\\dv>i and

fstern Australia dissented from the proposals as inadequate.
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474 IMPERIAL UXITV AND THE DOMIXIONS

wi-nlth should hv a roniiiKtii rule of the indiisfry, and hIioii

ovcnidi' Ihc local niios f,ri> Itttiln. Tlu- roininoiiwcalf h w
also to have power over nionopolics and coiiihinaf ions
oxtcndinK beyond a sinj{U' N»ato, and deelared to h«'

rest mint of trade or romnieree to the detriment of tl

pubiie l»y the HiL'h Court, so that the ComMionweall
niijtht ae(|iiir«' lh»' business on just terms or carry it o
or aeqiiire property used in connexion with the Itusincn

the subject of the combination or monoiMily. Kiirther, i

order to ])revent unfair competition, it was j)ro|»ose(l to s(

up n i)rooedur(> under which the Commonwealth Court i

Conciliation and Arbitration would have power to lay dow
reguhitions as to conditions of employment in any trad
if complaint wore made by a State court, on the motic
<»f a State industrial tribunal, that an industry in th;

State was suffering from unfair competition as a result <

tho industrial J-nvM of another State.

T' -se proposals are interesting, not because of the
completeness, but because they show that the feeling thi
the jirovisions of the constitution are not l»y any meai
satisfactory is generally recognized in the Conunanwealtl
The Corimonwealth (iovernment, in the arguments (

i;tl2 in Parliament over the passing of the Jiills for th
referenda, laid stress on the fact that the law of Austral!
was inadequate to deal with monopolies or combines, us ha
been proved in the failure of the proceedings in the ca>
against tfio steamer owners and the coalowi' -s wh.o mail
an agreement to raise tlie j)rice of coal to the . triment «

consumers,^ by the proceedings in the case of the Coloniii

Sugar Refining Company, which made the people of Austral!
pay £7 7*'. 2^/. more for their sugar than they charged tli

people of New Zealand, and paid 10 per cent, aninially

and by the experience of the Government in trying to h\v

steel rails for the transcontinental railway, thanks to tli(

opposition of the steel tru>t. The Oj)position argued, ii

reply, that the same result could be attained by co-opcia
tion of the States and the Commonwealth, and that it wa-

' The coal vend case ; Commonwealth Purl. Pap., 1!II4, Xo. 22.
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iniif( >riiiity<.viTinii.li.l„ii
(,

—..nal,„ ,„,„.,,, .,, ,,„,„,,„^ „„. , j.,^
'M

to a iK.imnal ih.wci- alone.
''••'" n,,posi,„>u alM, ,,oi„,.M| c,„f that ihnv wcv s.v.., ,|"-nors u. vM.u.1. .hanp. ,.f ,.,.ns,it„,i..n >..,.,I .i

-•pry.lnuM„n.,ar,lto,lu.|..,i.,ativ.autlu. .;^

>l.nw,. „,u.l. activity in .his .,.,...1. tl,...,,. ,,,, \2 .

<"• an odd point, s,,,!, as ,1,,. l,„ildin.r of a mr.ru.f i V
"VTa.nan...holoc.alS..na..s.en.!:|^'

r:;^;:^;;^^^
r|-J..tK,n of a proposal. Xo,,,ally. ,h.w. or, t . , ,t fu. sy.stom of ek...tio„ of the Senators has >een to ..w
•'^; P-ver ,nto tlu- hands of the hest or^aniz.-d pa • v'-'-T I'arty. Eaeh State fonns one elect ontef^,,. c"'-•turn of the three Senators .hose oHlc. fa s en

: ;;;: ^':;r
^^^^''^^ ^'- -" «f ^^ ^--ator-s omee i.e

;'
V.^<'ar>. J here ,s no preferential voting, and as a S.at-/"or.nous area, an indivi.lnal ean.^. nos ,,,; o^. ;

" '" any way. Therefore, .he ,,ar(v wh'i«h Im i.

•

'iatosa,ul its electors ,.esMnha.^;:^;ta:d :»;:::-f b-ng a ,le to send its three < an.lidates o„t to th^ in
..'

effectively A party with less excellent o.gani.ationtMlls short m this important j.oint
fcani/ation

Th^inaeennu.y of the present systen, as a n.eans ofpuscntn ..e part.es of .he eoun.ry eun be l.es. .oen
'> the hg of the election of H.l:j • the result f,,' uW House, single mend.r eons.i.uen s . !, '

,
.I;"

rentml votu.g, was that thirtv-eight members of ;pposuion wore elected, and thirty-S-ven of .h^.^-^ ^
"t. he ,>roport,onal iigures on gross number.s would

, J,, ,, ,, .
'^^ ^"'•' '•**^- "'f" ^-ovenmient was fairly

I",'.,
< ci. ,507. ,.. ;5<.; Koiv!, Jo.rn. .Sue. r.,np. Leg. xiii. ,„^4i;

^11
i. 'I

f
V^

ijJli'^

^r'

w
mil

W
im



4T« IMI'KHIAI. IMTY AM) THK DOMINMONS

Mi.

:i.i.

"I i

H«ll uiat«lnil ill ivtrv way witli tlir ( >|i|i(i»itiiiii, uml
n ^nml\ iii.i..y votes iMTaiiM- of the nfiicn.la, uliicli v

Voted on at the ^allM time uiid defeated. (»ii the ot

hand, wliile the lefeieiuhi aKienl with the aeiiial rei

• >f a Miiall .siiceeMs to the Opposition '»y tjiviii^j the pii

against anadvaiita>;e of ahoiit l'r.,000 on a voteof lu-aily 1

tnilhons. flu- Senate sa\ the ictiiin of ehveri Coveimn
inendterH (o M-ven Ojipo^ition. Hy (.'uod or^ani/atioii

<>ppo,sitioM won al' the Mats in New South Wales t

'I'asinania, and one in Victoria, liiit none elsewhere, ("leu

Ni'w South Wales ihoiild huv*- returiH-d one l.aliour mein
at least, if tla- representation of the State were to repres
in any way the people

; the same tiling applie.s to Tasniai
while on the other hand Nictoria. nhieh would hut for

intervention of an independent candidate have .sent th
Opposition (andidati's Imek, gave hut one to the Oppositi
Jn all the othc three east's tlie Opposition should In

had one inemher apiece, and the result should have la

nine to nine. The position i.s, however, even worse thai
seeni.s, for at the election of U)U) the whole eighteen pla
of Seiiatcu.x were secured l)y ].al)our, while undouhtedly
nny rea.soiuihie system of voting the Opposition should lui

had at least si.x .seats, so that in a House of thirty-six o;. t

tw.) election results tliey would have numhered fifti

votes, in place of a negligihlc seven. In the general elect i

of liH4, out of thirty-six place, contested they won I

five, one by an accidtnt, though they had ahout 4H
j

cent, of the voting strei .h.» It is certain, therefore, tli

the present plan is oj)en to the criticism that it tends
the undue swelling of majorities, and that it makes t

decision of an election depend on clectoK.l organizatn
and wire-pulling to an exaggerates! degree. Hut the chan
of any change is scarcely to he calleil worthy of consid. 1

tion. Tt>e Lower House could, indeed, if it felt able, fci

the r ' nee to the peoi)le of a change in the mode of scl,.

ing Senators, but the difficulty of canying in tlie teeth <

» In the LowiT Hou.se the Lahoiir Party, with '.2 jHrcent. of the vot(

won under 57 per cent, of the representation.
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Kill III Ihcii fn

haliouranieasiiir w hi,. |m,,„|,| „,,,„, 1^,1
-troiiKhoM rjin hardly |„. ,.Na>rn,.rat.M|

«''"i..n.ly enoii.di. hy the .u\. of the r-unl.r ..„ ,,„„.„
• ^.;''''';7-''':'' ••'••'••'- Knn „.'„ ,.„ ,:"fHie life oAustraha, th.. holdin, ..f , ..,,,.die ...nfeien.e.-.wy the IVenii. and other ,... Listers ..f „„ s,..,.' „
;'"••'' I'>"»''';n.s all..,.ti„u the State.> are .h.n.x.d .„h ,he
•-"".nonweallh ministers or a-.n^ the ,s,,.,.. ,.,,.„.(.,.
'-•ordm« to the nature of the .snhjee-n.a.ter of ,he ds-
. --.,. Ihe fh.nrishinK eharaeter of these eonferene../u

J.

her u.teres,.„« .inee at ,1,., .i,h, at h-ast it s..,.nis odd
tl'at .t shoidd h.. f.,„„,, , taMe or neeessarv to ..on,inne
'...rtn,.s wh.eh before federation uere the ;.niv etr....,!;;.means of ,o-o,,erati..n h.-tween the States, hut whieh aft.r
•;

'";;t'<". ""^''d seem to have sunk in,., nniin,,o,,anee
•".th.sresni. - not heen at taine.l. hy reason m part of
'"• '"<i<'P«>ndent position .still oeenpied hy the .States, and

l.v reason al.so of ,1,. fa., ,1,,, u.e Conimonwealth an.l the
.Nate.s are pla.e.l hy the agitation for (he refeien.la in

P..M .on whu.h is sometimes almost one of antagonism.
• Mates, moreover, in the early .lays of tlu> Co,,,,,,,.,,.

« .dth espee.a ly, we.e ,|esir«„s of .liM..,.s.si,„, among them-
^<lv."s ,„a„y of the finaneiai .,n...s,i.„„ afTeetiMg then, and
'- —".".mwealth, sueh a.s the long-vexed problem

'"'w o se le the fina.u-e of the ( '.mimonwea b Ll States
-''Hi. fnalb- was .lispo.se,l of by t he adoption he pavnie,,''
"wenty.f.ve shillings ;.. ra,,a. in place J.e'ohl ai 1

•; ^' i"^' '"/'""• "» I'liiee ^ne old ami
......nvenu..^^

'•\(nue, thus eompelhng the Commr. .....Uth to raise th.ve
lines more monev fbat, .
"M.es more money than ,,.,• ,s„m ...p,ire.i by her for
|X|H'ndit„re from this sou. (,., f,,y \,, ,^,^ ,,,JZ

'.
s .nu..h .mpoitant business been ,lone. but that of Mareh

. 4
was „..teworthy for its tone of h..a,,y f,.i.„.,ship"t^irn (ommonwealth and States, a fact <lue to the

j .. < ook. rhe natine of the work done at these eon-
"•<"-s „,.,eated by the disous.sio..s which then took

l''->-- the pn.blen, of the use of the waters of the Munay

tf

l i

r"!
•

.1

3
'«(

#1.



i:

478 IMPERIAL I'NITY AND THE DOMINIONS

River was to he solved by an elaborate scheme benefiti

South Australia, Victoria, and Now South Wales alii

the Conimoiiwealth rendering the plan of construct!

a huge system of weirs and locks })racticable by beari

half the cost, while Australia would win half a milli

irrigated acres. It was also agreed to settle one of t

chief disputes between the states and the C'ommonwt-a]

by giving up the separate post office banking busini

transacted by the Commonwealth Savings Hank,^and alio

ing tiiC States to enjoy this popular mode of securi

money cheaply, while in return the States were to trans

their banking accounts to the ("ommonwealth Bank, a

thus give it the strength which it required. But wh
these two projects, neither of which has matured, w(

instances of the ])ossibility of co-operation, the conferei

left the old question of the position of the conversion

the railway gauge in j)ractically the old impasse, by men
agreeing that the Interstate Commission should be asl;

to consider the |)ossibiIities of conversion : the error niii

through colonial jealousy in the early years of tiie founc

tion of Australia has left Victoria and Sti ith Austra

with 5' 3" gauge lines, and New South Wales with 4' S

while the Connnonwealth has commenced its east to w
line to join Kalgoorlie with Port Augusta, on the N
South Wales gauge. The necessity of a uniform gauge

military defence would seem to be obvious ; the funds

carry it out are lacking.

But though, like many other forms of conference, 1

conferences of State Premiers are not necessarily v(

fruitful" in results, and though sometimes the discus^ii

seem to lead to no end> the value of the conferences is i

to be underestimated, and the formal conference of M
1915 at Sydney, when Mr. Fisher attended to reprcsi

the Commonwealth, and every State was represented, slid

that the change of Covcrnment in the Commonwca

' (f. Mr. Fisher's iiroposals in 1!»I2 ; Purl. I'lip., I'd. COill, ji. 72.

- A Confcrcnic in .August 19 14 to agree on a policy as to food jirici >

,

conscrviition was not very t'tl'ectivo ; see Round Table, 1U15, pp. 677 m
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means no ser.ons ehange of ec. operation between theStates and the
( ommonwealth. It is ehara.f ,istie f|,athe relations of the States an.l the Comn.onweahh ,lo noby any means ne,.c.ssarily beeome .loser ihrongh ,!,. sin.i-lanty of p. a .eal faith between the parties in th,. Conuno -

wealth and the States. The Labour Ministrv of X,.v Son .Wales n, part.eular has .shown signs of sharing ,h,. generaldishke of seeing the engrossment of all anfhoritv hv ,heonimonwc-alth, and it is <,„]y through the pressn're of theLabour org.u„.at.on outside i'arliament. under the leader-shipoM. Wason.the first Labour l'remier,.fthe('o,„,„on.
weal h, hat the State Labour J'aHy has been n.ore or le'

s

eifeetively brought into line.

The advantages of eneouragn.g eo-op.ration with the
States have recently revealed themselves in an une.xneete.l
manner The result of the general election of Sept'en.b,.
l.>14. whieh was rashly j.rovoke.l by the (Jovernment. was
tlHMr eoniplcte and etfeetive overthrow bv the loss of four
sea s in the ea.se of New South Wales and tw<, in the easo
ot \ietona,and the new Government were therefore under
a clear duty to proceed with their policv. provi<lcd !,,was not inconsistent with the action requisite for the
prnpose of ending the war, so far as that lay in the power
ut the (ommonweahh. The Opposition tendered to the
(.uyernment the fullest measure of co-operation in allnatters pertaining to the war, and even went be^•ond the
•.overnment m urging, with the Bulletin, that compulsion
huuld be employed if necessary to .secure a.lequa e n.en
o'- the a,d o the mother country; this view'was also
<uo,,ttHl by the Labour Government of South Australia
^^ .Kh had come into ofKce in m, as the res.dt of the defeat

^

he Ministry of Mr. Peake at the general election of that

n.': r
^'"^'^'"""^'"t'^'" the otfier hand, were cx.remely

.
nx.ous to carry out anything necessary in the interests of
la. Lmpue, but they thought that they were clculv entitle.lo laoceed also with the six referenda which iuul be

tontc. on the Commonwealth powers whi.h it was ab.soluteiy
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it

essential tliai it slioiild ])ossess in time of war, and tf

proposed to add n seventli so that at the next gene
election for the Lower House the election should eorrespc

with that of the Senators whose places would then
vacated. The position, therefore, threatened to degener
into a case in which the Commonwealth would he distrac

with a referendum just at the time when its whole enerj;

should be concentrated on the successful carrying on of 1

preparations for war, and the feeling throughout the coun
was strongly against disunion, though the Labour Pai

observed that this could be avoided by the sim})le expedic

of the Opposition conceding the principle that the refereii

should be accepted, in which case the actual voting woi

cause no friction or difficulty. Fortunately at almost i

last moment it was found possible amicably to arrar

the issue by the agreement of the States—which, hovvev

has not been approved by the Parliaments in five of thi

—to pass legislation conferring on the C'ommonwea
Parliament for the period of the war and for the te

of one year thereafter the powers considered essent

by the Commonwealth, though not the full powers wh:

the Commonwealth wished to have, but rather those whi

were advocated in 1912 by the Premier of New South Wal
From both the federations the Union differs essentia

because it is really, as its name proclaims it, a union. TIk

seemed to be at first sight no place in the British Dominir
wnere every circumstance made more for mere federati(

Natal was a very British colony with an enormous nati

population in a barbaric condition and a British Indi

population outnumbering the white population : the Cii

was an old-established British-Dutch colony with a nati

franchise and a record of staid and sober governmeii

the two Dutch republics, then British colonies, had no\

been able to agree in their independent existence to foi

a unity, and certainly had so developed on different lii

that the idea of any close pssociation seemed out of t

question. Nor were the colonies in the slightest degi

affected by mutual affection : the people of each had a vc

..; I ,
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modiiied opinion of the merits of those of the other r^ . •

and very sneeini ;,!,•«.,. • .
"^ '"^"f''<'r ( olonies,

"^'J special Idiosyncrasies, though in r..,,.l. i< ihut least in V.,«ni 41
>'iwuj,ii in each ( oOnv,

to federation became possible wh ,
' •, .

"'"^'^"'^"^

uas disagreeable to its neighbours bnf if • 1 i

untied at once when if «-n
^l ' r,"

""^ '^'^ ''«'«'« were

ally unable to rivafthe Tra svk fle'T"" "T"""
not be sat^fied, it couh, cease;:t t" 'j^:"

X:hi7''''any of Its goods traffic, and the long li„o ^f niW i'^!at ..cat cost to convey the produce of th R d'to f

•> 'utain. Moreover, the nnners of the Transv,.,!

V, ,1 , . r ? •'f'"'- "'"^'^ '^'^^ I'indingon the Trins

W! 1 Co^'^
^^'"

)T1 '>>^^'-^'-^-- rnion! a r :
.<• ' V o th:;?"""'

'"' °"'^^' ^° ^'"-^™ to refuse anv

T.aMsvaaVwe
f"^^7'""ent of Mozambique and thesvaal «e,e on terms of marked intimaev.

,,^,
an South Africa, ,t was for long the view that
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482 IMPERIAL UNITY AND THE DOMINIONS

there should merely be a federation, and it was argiu

conclusively in favour of this view that the essential difft

onces between the Colonies were exactly those which caus(

federation and not union to be inevitable. The Coloni

had (oinmon interests, but differed greatly, and thereto

should be allowed to be inihanii)ered in individual j;rowt

subject to the exi>1cnce of a union to re])resent all Sou

Africa and to deal with questions of common interei

It had been jjointed out by Lord Selborne in the menu

andum* as to the position of South African affairs which

wrote at the request of the Government of the Transva

that the union of the Colonies of South Africa would grcal

promote independence of the imperial authority, which w

quite impossible as long as the different Colonies disagrc

among themselves and one or othc" appealed to the Tmi)er

Government to use its influence in respect of tlie poll

of another Colony. But when the attempt to frame

constitution was made, the federal solution was felt to

impossible, so many and important were the things

which united action was required, and so comparativ

few those matters on which the provinces could engage

separate action. This was due in large measure to i

nature of the country. To take an obvious instance, cat

disease and other agricultural troubles could not be allov

to be dealt with on four different systems without gn

danger to the different Colon. >s, and therefore agricult

must be capable of being controlled by the central govc

ment. The railways Tuust be run on one principle i

through traffic facilitated, and so the railways, which

Australia are state controlled and in Canada are laii;

privately owned under Dominion control, but in So

Africa are nearly all state owned, had to be managed

one central body. Needless to say, customs and defc

must be national, with the post office and statistics, navi

tion and all that pertains thereto. Moreover, there must

a uniform native policy : that had been decided from

beginning of things as essential in any federal scheme,

I Pari. Pap., C(l. 3.554.
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the Native Affairs fommission of 100.T5. on which wererepresentat.v,.s of ail the Colonies as well as c 1

andHas„toland,hadreporU>dinasens::'L: i: •;:;:
tlu' management of such affairs was far too chaotic ad;;^u-.. hy reason of tlu.dHreren. policies of th^^:'

There remaine.I therefore, nothing hut ,„non as a nrac-<'«-ahle course and the .lecision to set up provincial com Isa..l provnK..al administrations was onlv in the ir!t ^an effort to meet the natural difficulty which wo Id av-". .ad the apparatus of government at once C n

pi.Kis Ixen left f.u- local ])oIiticians. I,, the second nl..,.„

of 's:r u"'" ''^f ^"r-"-"^
i^ in,po^:nnn!jt:

-f South Afnea and ,t is appreciated, and therefore the- tn.g up of the councils was an effort to eneoura'e an-..ve spn.t of lo,.al interest in affairs. J.„t the eJ ^mhfoattnes of the whole constitution are that it is a unione and not a federation in any real degree.
"

Ihis fact is sufficiently shown hy the powers ,>f the federalParhan,ent whK.h are cp.ite inconsistenV with those o'n.on J arha nent. The latter has the power to ahol I
t'-;- 1'rovnK.^s and to alter their constitution as it tin ksul.jec only to the nonnnal requiren,ent of reserva ion oa..y ]i,llso abolishing the Provincial Councils or b id i,".I'".- powers. In the second place, the laws of the pro"ti

"^
i'ave vahd.ty even when within the and.it of thei u w <

;•
ly so far as ti,ey do not conflict with a law of the'

'

b,
'

;;

''-'-.ent of the Union has unfettered pow to'

^
la on every top.c which the Provincial Council can' "i h,

1
ough ,t may be granted that the Union Parlia-tshould as a nnrner of courtesy refrain fron. grat -

> •
l^ oceupy.ng the held left to the provinces. Bm that

; iS" 'uiv '""^^' ''""^'^^'«"^' i--^ °^ -"^'-

in -1 *':V
"""""""^ "f ^'^ ^'"'-- A provincial

.-.e
,
out not as to bridges connecting two provinces,
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as to markets and pounds, fish and ganip proscrvatioi

liospitals and charitable institntions, municipal council

divisional councils and other similar local institution

elementary education for a period of five years and then

after until Parliament otherwise decides, and direct taxatir

within the i)rovince for the purpose of raising a reveni

for provincial purposes. But to raise mon 'V it mu

conform with directions laid down l)y Parliament at

obtain the sanction of the Governov-Cicneral in Counci

agriculture is in its province onlv so far as Parliame

tiiinks fit : local works and undertakings are subject to

only if not ports and railways, and any work may 1

declared a national work by Parliament and constr uti

l)y its authority by agreement with the Provincial Coun

or otherwise. The Council may also deal with any mattt

which the (Jovernor-tienoral in Council considers of mere

local or ])rivate nature and with any subjects sent to it

Parliament. It can also impose fine or imprisonment i

a breach of laws made within the ambit of its power.^

Moreover, when the Provincial Council has passed a B

it must receive the assent of the Governor-General

Council, and this assent is only given if the Union Govei

ment think that it ought to be given, acting on its o'

discretion.- The short period since the origin of the Gove

ment of the Union sliows that there is not the slight

prospect of any undue readiness to yield to provinc

wishes in these matters.

Further, the control of the e.xccutivc government of i

province is largely in the hands of the Union Governme

The executive administration of provincial affairs in matt

over which the province lias legislative power is entrti^

to an executive committee consisting of four persn

v'hether members of the ( uncil or non-members, elee

by its members by means of the transferable vote on

principle of proportional representation, and they are joii

with the Administrator of the province, a Union otlu

who has a vote in their deliberations and also a casting vi

1 y VaUv. VII, c. 0, s. 8.5. - Iliitl., s. !"1.
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Fiuther. his importance is increased by the fact that he can
act for the Union Government in .natters not uithin thepowiT of the Council, if authorized to do so. and in so a.tinc
!s not bound to consult the conunittee at all. The niembcs
of the committee nee.l not even be n.en.bers of the l>rovincial
( ounc, ,

and they Jiold their oHices f,„„, g.ne.al ..ioctioa to
geiiera e ection independently of the views of the Comuil
so that there is no responsible governnient in the mana-'e-
•nent of the affairs of the provinc, though there is ''of
eour.se some approach to it in that the nu'inbers are ele( tiveand are not permanent. Moreove,, the fmther control of
the AdnnuLstrator is .secured ii, that be must recommend
any appropriation of money for governmental j.urposes,
a.Hl all monies can only be issued on his warrant, after such
appropriation,! and the accounts of the province are audited
by an Auditor-General, appointed by the Governor-CkHieral
n Councd and removable by the same authority.
At first the whole expenditure of the i)roVinces wa.s

subject to the a,)proval of the Governor-General, and the
revenue was paid by the (iovernment from appropriations
>"ade by Jarhament, the only fixed amount b.ing that for
education other than higher education, when the sum paidwas based on the apjmji.riations of the colonial Parliaments
fm that

: apo.se in ll»o8. By Act No. JO of 1<.1;{^ ,1,,.
hiiancial relations of the provinces to the Union are regulated
"P to April 1, 1917, in accordance with the consideration
M'ven to the question by a commission ajipointed bv the
I iuon under the terms of the Act of Union. The- province
's given a .subsidy from the Union, certain revenues are

'
.uisterrec to it

,
and others are assigned, and it is empowered

to raise additional revenues in certain vays. The subsidy
<> to be half the normal expenditure of the province, includ
'"g 111 that sum expenditure by divisional councils, school
boards, and native councils out of sums raised locally, but
It in any year after March 31, UHi, the normal expenditure
exceeds that of the year before by more than 7j per cent.,

' K,-;eoj.t in special oases under s. 17 of Act \o 10 of 1<J13
= i'arl. I'ap., td. 7007, m>. 80-90.

I,

\i

\u

.If''-

>A

m1$ .

i

»rar..



III
I

rllj
i ;

480 IMPERTAT. UNITY AND THE DO^ITNIONS

only u third of tlic t-xcfss will In- iillowoil in jtroviding for tli

I'xpcnditini' for llif next .year. The cxiuiiditurc of lli

proviiui- is to be classed as normal and non itcurront, lli

former inclndinji; all expendit inc on administration ^;enerall^

the cost of earryin>4 out the matters entrusted to th

jirovinee where it doe- not fall under the head eapiti

expenditure, interest and sinkinj,' fund payments in respec

of advances made to meet eai)ital expenditure, and the co>

of construction and maintenance of roads, imless the co.>

of construction hut not of maintenance is allowed hy lli

Treasury to l»e treated as capital expenditure. ("aj)it(

expenditure covers expenditure on the erection or imjuovi

ment of any huildinj,', lirid<ii', or any permanent woik <

U'ulertaking, provided that the expenditure on a buildiii

must exceed £u(»(>, and that on a bridge or other wor

£1,500. The provinces of Natal and (he Orange Free Stal

receive also atUlitional subsidies of £1(10,OOO a year. Tl

subsidies are to be estimated by the Administrator and t

be paid in the financial year to which they apply, bi

rea(ljustinents arc to be made subsetpiently. The subsidi(

may be readjusted if the province ceases to be expected 1

deal with any matter at i)resent entrusted to it. F(

capital expenditure, loans are to be made by Parliament ;

interest not over o per cent, to be rei)aid i)y eq\ial hal

yeaily instalments within forty years.

The province receives also the revenues derived fro

certain fees, dues, and licences includitig hospital fci

education fees in respect of elementary education, totaiizati

fees, auction dues, game licences, certain dog licences, tiai

licences, and other miscellaneous receijjts. The Counci

may legislate as to the raising or management of sik

revenues and may amend the laws of the Union

regard to these matters. But a Provincial Council camu

make an ordinance relating to licences to trade so as i

take away any right existing at the commencement

the Act to appeal to a court of law against a reiv>

to renew any licences, this provision being intended i

preserve the appeal given to British-Indians again

ilKi <<

f'

If
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refusals of tlic Natal iminicipal IhmIk's to rt-ru-w ixistiiij;

licences.*

IVcvisioii is also made fort he eiilaifiemetil <if f he antlioiity
of the luoviiiees : if the matter is one whieh falls nn.ler tho
heads si)eeitie(l in t he seeond sehednle f o t he Act , t he( iovernor
(ieneral may with the eoncurrence of the <xeeiitive com-
mittee determine whether the achlitional matter shall he so
entriiHted, while on any other matter an Act of Parliament
shall 1)0 necessary. When any i)o\ver is allotted, tho
JVovincial Council may make ordinances in respect of the
Iransfenrd matters. The matters scheduled include the
destruction of no.xious v.eeds and vermin: the registration
and control of dogs outside municipal areas; the t-xperi-

mental cultivation of sugar, tea, and vin(>s save as these
matters concern the administration of the laws relative to
diseases of plants; the making of grants to agricultural
and kindred societies not being registered under any law

;

tho administration of libraries, museums, art galleries,

herbaria and botanic gardens, excci)ting the governmental
libraries at Capetown and Pretoria ; the control of places
reserved out of crown lands by the Union (MnernnuMit as
public resorts or as of historical or scientific interest; the
administration of cemeteries and casual wards

; the distri-

I'ution of poor relief
; the regulation of opening and closing

of shops and regulation of hours of shop assistants ; the
administration of the Labour Colonies Act. lil(»i», of the ( 'ape of
Cood Ho|)c

;
the establLshmcnt and administration of town-

ships
;

tlie licensing and control of vehicles atid of other
means of conveyance using roads under provincial control;
tlie rcgulati.iu of horse- racing and betting and of totalizators.

In addition to the transferred revenues certain revenues
of the Union are after collection to be paid to the provinces,
niimely those derived under the laws affecting transfers of
or successions to innnovable i)roperty, revenues under laws
regarding licences for the sale or sui)ply of into.xicating

' Sir above, pp. 2(t«, 21.'f. The power of .. Province to .liserimiiiate
<'ii (olnur grounds ia denied; Willitinis v. Johnn,ie4,iir,i ManuiiMilil,/
[I'U.-.jT.P.D. 100.
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488 IMPERIAL UNITY AND THE DOMINIONS

li<iuur. aenl i'l tin- iiim- of flit- TnuiHvaal tin- ivvfiiiu- fnui

liiciufs for llif ('iii|)li>,viiiciit of imtivc!<. Tlior niatti is slia

iTinain iiikIct the soK- Ifgislativc toiitrol of tlit- L'liioi

tn til** case of Natal a spirial grant is to hi- madt* ciiiial t

the uinoiiiitM (icrivoil hy the mniiicipal and local autlioritit

from trading and li(|Uor licincos 'J'lie powtrs of I'rovincii

Councils as to liti'iuos are further liniiled to a eonsicU'iahl

extent by forlmlding the receipt of revenue or the niakiii

of ordinances in respect of licences for commercial travellei

companies or hanks, or insurance and friendly association:

newspapers, gold dealers, brokers and cutters of precit)ii

Htones, for prospecting for metals, manufactining cigarette;

dealing in arms, amnuinition or ex[)losives. engagement c

recruitment of natives, or the ownership or use of boiler^

nor may any province exact licence fees which May I

exacted by any municipal or local authority.

The Act gives also to the Administrator authority to alio

the expenditure cf money in cases of emergency despite ll

fact that no aj>i)roi)riation iias been made, if i)ostj)onenici

would mean serious injury. The total sum so to be autho

izi <1 sliall not exceed £2rj,0()(>, and the expenditure must I

submitted at the next ensuing Council at latest, to l!

Provincial Council for apj)ropriation.

The expectation with which the ])rovinces were set ii

has hardly been in the full tlegree carried out, as it w;

probably thought that they would not be marked by ])art

feeling to any great extent. The Transvaal, however, h;

juoved that the expectation is not exactly justiiied. '11

deportation of the workers at the beginning of 1014 roiix

much bitterness of feeling and the Provincial Council Itecan

the scene of .strife. The Council determined to enter upc

a course of resistance to the control of the I'nion CJovcii

ment, by setting iij) .select committees in place of the execut i \

committee of the province as entitled to the jyowers of ,i

executive under respon.sible government, and claiming i

be entitled to fuller jjowers and to complete freedom in tl

use of the j)owers which they enjoyed. This would iun

meant the reduction of the AdminiNtrator, i)oth in I

life .! i
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tapu(it> a« linul of tli«- u(liniiiiMiali..i, an.l in liis (a|.avit.v
a.H till* Mivaiit of tin- (Jovmiiiicnt ..f [\u- iuum. t.. tli.-

|)..Mti<)ii of an onlinaiy (;..v(>rn(.r or a Mcntcnant-Cov.inor
in a <'ana<lian piovind- who normally ail > on t la- adv ic- of
ministers, and 111.- Tniori (iovcrnrnciilcouid not la- .xiKcti-d
ii. any way to a^'n-c to a clianyr in the o.\i> iny n-lafions
of tli.> two authorities, evi-n had it Inrn in tho l().'al power
<.f thf province t.. do so, us it was cK-arly not.' Nor will t h-
I'liion assi-nl to the .Irsiri" of the I'rovimial ( own. il that all

taxation .should he based on land valias.thoutdi it has allowed
th.'

(

ouncil toestal.iish various rules for itself on ot her points.
One of the ditlietdties ii, ..e way of the Inion whieh

(aused .some trouble was the lan^fua^'e <|ueslion : in the
(ape there was limited e(|uality of the Dutch and tiie
Kii>;lish languages eonfined to the use of them both in
rarliament, but in Natal there was n(. such equalitv at all,

and the
j
:ovi.sions of the eonstitutions of the Transvaal

and the Orange River Colony gave Dutch privileges, but
not full equality. It was, however, deeided that the grant
"f full ecpiality shouhl be accorded, on the ground that
|..ly thus eouhi the I'nion be satisfactorily brought about.
It is not ea.sy lo ac-ept the view tint' this concosion
uas dc^irable

: it was absurd in a jilace like Natal to flood
til' country with irseless duplicates in Dut( h which no .mIv
wanted to read, and even in the Cape the practice of printing
iiKifter in Dutch had by a conimonseiise Ministry, whefluT
British or Boer, been restricted to documents which weie of
some real interest to the JJutch-sp akiiig race. The result
<'f union was not merely to conlinn an existing rule : it was
•Iclinitely to give Dutch a far higher place than it had
liillierto occupied, and nothing but the agreement of the
'"^"uth African parties would have rendered the concession
a reasonable one. The best excuse for the jwlicy is that the
future of English in the I'nion is assured, since Dutch will
iHvcr be a language of any literary or political .,r com-
riicrcial importance in the world and thc> speakers ot Dutch
must perforce learn English. But this is not the ideal of the

' Sff Jtuiiml Tdbl,, 1<»1."), j.j). ,")T;i. T.iit, 7)(i.
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Dutch ut all. iit.l tin- lii-^1 f«w \<ai> of iininii \w .»• nuiU'ir

.lillir.ilt l.y til- .l.l.iiiiiiir<l «lT..ilH nf Mr. llnt/oK. Nvlio^

Invaltv l.i thf KinpiiL- wan foiiiul singularly wanting i

11(14 ir., to folic a l.iliuK""! '•>>tim of rdiuatioii upon tl

mIiooN ihrouKlK.nt the Tnioii. 'Iliis was l.roi.Klit al.oi

hv a <ltvi(r ' ill wliiili, in nliiin for the tdanp- iMtf Stal

iiiodifyiiij; its ••onipulsory Dimh t.a< hiiiK. ll'«- "»'•>*•"' I'"

vinci'M went fiiitluT in a.linittinu tlic t.a( liii>« of Dut.

tlian Imci l.trn ilom- lufoiv. 'I'li'- system as linally aKic.

upon in ctTttt aims at l.iiinnnalism, but <Uhs not make i

as formnlv in tlic Km- State, compulsory. I'p t.. tl

fourth standard ll.c child shall he taught in its home la

guage, hut the parent may insist on the pupil hein>; >!radual

accustomed to he tauglit also through the me.Uum of i

other language. After the fourtii .standard hoth langua^;

are to he used unless the i)arent prefers o!\e only, ami

either case there must he provision for elhcieiit teaching

separate classes, if the pupils are numerous enough. Moi

over, the other language of the t\v( shall always he taug

in all schools, unless the parent of the i)upil ohjeets. T

teachers in future will he exi.ected to i)ass the high<

examination in hoth languages when seekihg ;
certilicat

the medium of examination is to he chosen l>y the ' -li

and he must pass one language on the hi^'her Htaiulu

and one at least on the lower, iiut no English-speaki

or l)utch-s])eaking teacher in «>nice when the laws in t

various provinces came into force was to he jienalizcd

otherwise competent for his duties, hy reason of lack

knowh'dge of the other language.

In Au>-tralia the language «pies,ion has iievt r api>ca

in a i.racti.al form, though here and there may he foi

villages of (Jerman |.iirents who have little knowle.lgi

English. In Canada, on the other hand. I'n iich in Qu(

naturallv maintains its position, and it is hy law given c(|

rights in the I'arliaments of the Dominion and of Qu<

'

and in the law court.- of the Dominion and of Quel)

• Sr I'lirl. /''(/>..<'!. •'""•»1,
I>!'. «'• »*'- **'•

» 30 uiiii 31 Vu t. t . :», «. 1.-3.
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l>iit. ill (hilaiio iil-o' tlifif luiH litin of latf an iiififa^in^

flTurl on th«' part of tin- Kifiit livpfalxin^' >fii''>n of tin-

'H'oplf to iiixiMt on tlif piactiial in o^nition nf .he KniK h

Iniijiiic, thoiigh it liax no Icjial liylil- ulialcMi, 'Ih.

I'Miiiiiiiatioii of tlif fdutatioiial >\^t('tii of tlit piovinif

miiliitakfii liy thr (iovt rnnitin iivnllid in ilic n.ili/'alion

ot tlif fact that in many tIioo!^ in thf l-'icnc li 'pfakiny
lii^tiicts of tlif pidviiuf tlif iisf of Kn).'li-li \vn<i >y>tfniati

ally rfj;ai(lf(l a>. ini(i.>iial)lf ami no t<arliiiin wa-i takinj:

plaif in it. <r if it was hfinj.' taiij/lil ii was taii):Iit in >iifli

a «ay n-* to l»f of no ical value to thf pupils. 'I'hf action

of thf tfaclu'iH was flfarj\ to he riprcliinilfil : the filu<a-

tioii systfiii of Ontario i- lui-fd on in-trmtion tliroinfh

Kii;;lis|i, \.i,h an fXitption in cax of (ifinian and Kicnch
1 Miniinniilics wlifiv, thf hoiiic lanyuap- not lifin^; Kn^li-h,

the usf of Knglisli as a nudiuni would at liisf \>v alisurd,

l)Ut it is intfiidfd that the iisf of Kngli>li should la- ^'lailiially

iiicicasfd, as slioiild ohvioiislj- lif the case in a Hiitish

Dominion. Thf (iovfnmifiit as the rc-iilt of iIm- invfsli;.'a-

lioii carried out Ijy its commissioiK r decide i| that the u>f of

I'rcnch of Cierinaii us a nifdiiim of iiisttut tion and means
of ((iiminniication should not lie continued lieyoiid a child's

second year of school life, that the instil- tion of children

in Knglish should begin innnediatfly after the <ntiy of

a child upon school life, and tliat ..dditional iii-|iection to

secure this result should he providid, while governnifnt

^T.iiits would he confinetl to schools which had conipftfiii

Kiiglish tfuchcrs on their staffs. It is chaiac'.'risf jc of the
feeling created liy thesf suiijects that the deci-^uin of the

Ontario (Jovcrninent was a source of bitter c iplaint in

'.^iiobec and denounced as a tleliberatt- attack on the French
clement of the population.

The example «if Quclicc undoiiiitcdly jiroves that the

i-'iant of official encouragement to a foreign language in a

I'litisli po.ssession has grave disadvantages from the point

of vi( w of unity. It is undeniable that until the Kuro|iean
Wi: it wouhl have been (^uite impossible to jiredict that the

' J''irL Pap., Cd. 6UU1, pi). Co, CO ; Hound TubU, I'Jl j, l,\^.
CCl !».
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492 IMrERIAL UNITY AND THE DOMINIONS

Frejuli-Caiiiuliaiis in any sul)stantial nuniheiv would shov

themselves eager lo take pai t in the wars of the Empire, anc

of eourse, even now, when they are fighting with and fo

Franee, their response has not been comparable to that o

the British. The bond of language is a strong one for i)ur

poses of sej)aration, and it is idle to deiiy that a very largi

proportion of the French in Quebec neither know nor wisi

to know any other tongue. Real fellow feeling in othe

matters is thus impossible, as is indicated by the fact tha

the division between the lush Catholics and the Fiend

Catholics in Canada is extremely marked. T'-e case is o

course farworsewith the masses of Galicians, R .hcnians, o

other similar peoi)les wliom the foolish immigration polic

of the Dominion of Canada has allowed to be settled on il

western lands. These communities are often determinii

not to be educated : they ignore the ordinary laws of society

and their presence hi Canada will steadily make for fli

introduction there of all the evils of the system of the oldi

civilization in over-crowding, lack of independence of tli

workers, and so forth.

In the case of the Union alone is there any prospect, n

indeed possibility, of further addition of territory on a

important scale : that Newfoundland should ultimate!

become part of Canada is suggested by geographical ecu

ditions, and was foreshadowed in the Brilih North Americ

Act, 18G7. But while the other changes foreseen by tlia

Act have been fulfilled, and all the continent of Norl

America so far as it is Biitish is now under the Dominion >

Canada, and the greater })art of it assigned by the lu \

legislation of 1!>12 ^ to the existing provinces, leavhig to lli

Dominion unc' r her direct control only the far north, ili

Island of Newfoundland has remained steadily outsicU- tli

circle. The temj)tations to enter the Union would of cmii-

have to be mainly financial, and the difficulty is that th

Government of the Dominion has not yet been able to set it

> P<//-/. iV/y).. ('(1. 686:!.
l)l>.

17. 18; Acts. cc. 4(t (Ontario) ;
4.". (Qnf'''

32 (Mniiif<>l>ii). The Dominion rcsi-rvcs full control of Indian atTaii> .m

lanili", anil in Manitolja of jiublit- laniis also.
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way to give terms whicli rould l)c a(T(])fo(l hy tlic Colonv.
Moreover, prior to li)(t4 the existenee of f iie Freiuh rights iti

Xewfoimdland, and the controversies which they excited,

led to the reluctance of the Dominion to take upon itself

the lioubles which would result fi'om having those fhornv
(jucstions on hand. Nor, until 1!»](). was (he diftit iiltv with
the United States disposed of more or less completelv.

But. while intrigues for the bringing of the Coh.ny into (he
fold are a regidar amusenu-nt of th. statesmen of the Do-
minion and the Colony alike, there is no innnediate jirospect

that the fishermen and (he merchants will he convinced that

a (hange of political status would benefit them financially,

iMilcss the Dominion is prepared to pay dearly for the
jirivilcgc of including (he Colony. The jxtwer of appointing
Senators from the Newfoundland .Ministry of the day and
other means of providing remuneration for these ministers

might easily result in the readiness of a Minis(rv to see the

change accomplished. Indeed miin'sters have always been
accu.sed. ])robably with a good deal of truth, of having the
possibility of federation before them at all times, but the

terms of the Dominion must be im])rovcd a good deal before

they can l)e accepted, or in the alternative the Colony nm.st

siitfer such a set-back as will induce the people to accept

nuich less than they want. The change, however, if and when
accom])Iislu'd. woidd be of minor consecpu'iice from the point

of view of the Emjiire. It is inconceivable that connexion
with the Dominion would jnake the Xewfoundlandcrs less

loyal, though it is true that they would l^se in status, and
also ])erhaj)s in other ways not material, from ceasing to be

autonomous, and becoming subject to the wirc])ullers at

Ottawa. Moreover, they are far from Ottawa, ami it is

(piite possil)le that development would merely be retarded
liy union, for the eyes of Canada are set, and will for some
time be set, on the west and on the jmiirie ])rovinces.

The further question arises in the ease of Australia.

whether X'ew Zealand and the Commonwealth might not be
united to form one ])owerfid Dominion of .\ustralasia. The
proposal, however, seems one which can hardly be accepted
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404 IMPERIAL UNITY AND THE DOMINIONS

by Now Zealand without ffieat loss in many respects. Th
Dominion is large enough in area and in potential populatio

to beeome a powerful country if not a great one, and he

interest and wants aie in many small ways very differer

from those of the ('(»mmonwealth. The Central (iovernmer

of the united dominion must lie in Australia, and the powc

of such a central goveiiiment effectively to exercise authorit

over New Zealand without nnuh friction seems very doubtfu

But the failure of every effort from hS'.H) onwanls to solv

the ]>r()l)lem of inclu<ling the Dominion in the federation

a distinct ])roof of the diUicidty of carrying federation efTe<

tively beyond certain limits.

In the case of the Tnion the ])ossibility of attainin

Rhodesia is one of the aims of the Union government, an

Rliodesia was allowed to ])artici|iate in the eonstitutioi

making of the Union. Hut Rhodesia has shown itsc

unwilling to iiierge its future in that of the Union. Th
])osition of the eoinitry is greatly complicated by the presenc

of the governing and other powers of the British South '
'
'

Company, by which, under the terms of its chart c

October 20, 1880, the administration of the country i

carried on, subject to certain changes nuide by subsequeu

legislation. From 100.3 onwards there has been the grovvir,

desire of the settlers to secure the freer development, of tli

country apart from the management of thcConn)any, whid

having commercial as well as administrative functions t

fulfil, is regarded by them as incompetent to manage tli

two successfully. The Company, on their i)art, while pn

])ared to concede in princii)le that the administrative po\\(

of the Company .should be brought to an end, have contemlt i

that their rights in the lands of the country aiul their claim

to be repaid thereby if not otherwise, for all their exjKMiili

ture on the con((uest and administrati(m of the country, ii

so far as these sums have iu)t been repaid by adminisiralivi

revenue, should be secured to them : the nature of the stnii

can be judged from the ])roposals in 100;U4. which woiili

have given the sctlleis control in exchange for the acccjjtam i

of liability for a debt of about £7. 500,000, of which only .

N: ':\
I ?
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tliird would he represented I) sums to he s))ent on dcvelop-

nient, the rest heinjr dead-weight delit. Tliis proposal roiild

not he accepted as the country could not hear such a hurden.

and the Inij)erial (if)vernn]ent refused to assist, and in 1 !•(»,")

vetoed the proposal to raise a loan of £2r)0.(»()0 foi' iMlvanccs

to farmers on the security of the administrative revenue,

in l!t07 the Company adojjted the j)oli(y of making' a dis-

tinction hetween the commercial and administrative aspect

of their l)usiness transactions, hut without any approval

from the Imperial (Government, while there was steadily

growing in the country a deternn'nation to (piestion the title

(if t he ( 'omi)any to the control of the land, on the <rround t hat

the co!itrol of the land was vested in the Company mcri'lv

a:, an administrative hody. and that it had no jtioprietary

rijjht to the land, so that, if it were deprived of its adminis-

Mative ])owers. the proprietary claims it asserted would dis-

appear, and the new administration would have complete
control over all land not lawfully alienated or leased. The
Company in its turn relied on its conquest of the land plus

its concessions from Lohenfiula, and its occujiation to give

it a proprietary title. Tn lUOS and l!M»!t efforts were made
to induce the Imperial Government to settle this dis|)ute,

hut the Secretary of State declined to intervene, seeing that

an effcvtive .settlement was only possihie if hoth parties

agreed, and the Company declined to agree. But the Im-
perial Government insisted in ]i»l 1 ' on the issue of an (hder
in ( 'ouncil to carry out the promise of a wider re))rcsentation

of the people of the comitry hy the aholition of the nominee
majority in the part electiveLegislativeCouiu i! A u]) hy the

Older in Council of IflO.'}, and hy the new Order the Legisla-

tui'c was made to consist of five nomin(>e to seven elective

uiciid)ers in ])lace of e<[ual ninnhers of each. In 1!)I2

a movement of some strength a|)|)arently developed iisclf

in favour of ultimate uiuon with the Cnion. hut in I'.H,'}- the

Company made a new statenuMit of ])olicy modifying in the

' J''irl. J'.ip.j;]. 72f.4.

- Ibid., (d. 7045, jip. .'Jl^. For tho propostxl o,\pcii(litiiip for lilK! 14

^w C'd. 7708.
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T, t^:

'
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7

I .

direction of greater freedom tlieir position of 1907. Tl

agreed to inriease the Legislature to eight nominee w
twelve elective members, to carry out more completely 1

separ; (ion of administrative and commercial revenue,

taking care that the commercial department paid its ohli;

tions to the administration in cash and on the same terms

the ordinary public, to transfer all administrative buildii

to the administration without extra cost, and to surreni

some additional smnces of revenue to the administrati

They announced their intention to favour responsil)le gov(-

ment if that weie desired, in which ease no claim woidd

made for the initial expenditure of the Company on '

accpiisition and defence of the country, which the Conipii

wouhl ))ut down as the cost of its winning control over

as.sets in land and mines. They moreover ex])ressed ren

ne.'is to arrange for loans for capital expenditure desired

administrative purposes, and agreed that after October

1 itl 4. they would not, if the charter came to an end in p

of tlieir adminstrative i)rivileges, claim under the ternu

clause Xi of the charter the value of juiblic works carried

since October 2!), I!tl4, if on the whole period the admit

tration had ])aid its way and, if it had not, the amo'

claimed wr-ild (,.:ly be the actual value or the deficit in

toial cost of administration as compared with adminisl

five revenue, whichever should be the less. Partly a

result of this, and partly as the result of the growing feel

of distrust of the l^iiion in consequence of ^fr. Hert/j

anti-British propaganda, the electors at the elections foi

reformed Council to which five new elected members w

to be added, refused to return any candidate suspectcil

leanings towards the mcrgei of Rhodesia in the Union. :

the Legislative Council thereupon asked ^ that the exi>i

form of company government should be continued foi

time being, a projiosal rendered necessary by the fa it t

the Crown inider the charter had the jiower to altec

administrative position at twenty-five years from its gi^i

and thereafter at ten-year intervals, but that there shouM

' /'(//•/, I'liii., C(i. TtU."., PI.,
lo, II.

1.1:.,. . T^^'-r/K^jrCS^IT^
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made arrungements to allow of ih,. int.'u.h,, ti.m of rop,,,,-
sible government wlu-n tl.eeonntrv was (it for >neh .-overn-
neiit. It was further ask..! that the audit ..f the ae,.„MMN
of the Company sh<.uld be plaeed in the hands „f a., an.litor
who shouM not be an or.linary s.-rva.it of th.- (onipanv
that loans on the s.r.nity of the CompanvV admini>t ratine
revenue should be all..we<l. and that anv member of the
Couneil should be permitted to pn.p.is,. approj.riations aft.'r
prov.si.m had b.rn made f„r eivil serviee. ,,oli.-e. and tle>
man.tenanee of law ami ord,.r. Th.^ Imperial (Jovrrnment
ineonsultationwiththeCompany arranged that tlnrohonld
I'e issued a suj)plenH.„tal eharter,' providing thai, if the
J.eg.slature should resolve by a majoritv that ivspunsibl,.
government shouhl bo introdueed. this v<mU\ br d,,,... if the
Imperial Government thought fit. but that otherwise the
eliarter should not be eliangeil as regards the general prin-
<'.pl«'s ot administration. They also agreed to the appoint-
n.ent of the Auditor or Auditor-General being made hke
tiios.. of the judge.'-', one to whieli the aj)proval of the Secre-
tary of State was necessary, the same approval beiii^ requisite
or dismissal. The ])r()j.osal to allow any member of the
Legislature to propose appro,„iation was rejected, on the
ground that the responsibility for exj)enditure mu.st .still rest
with the Company, which under the Order in ('(rnncil of 1<)I1
retains the control of all initiative of expenditure and taxa-
lion. and without whose eon.sent no legislation aflecting
their rights can be ]ms>.vd. But the Jm].erial (Jovernment
api)roved of a modilied system of raising loans : it rejected
the Mmple expedient of the issue of bonds charged (ui the
a.lministrative revenue, proposed by the Comj)anv, but
agreed that the (ompany >hould advance monies 'to the
adnumstration for the purpo.sc of carrving out works which
could not be defrayed fnmi ordinary revenues, the sums to
I- repaid from such revenue as rapidly as possible, sav in
twc.ve years, on the mulerstandhig that, if tlu' a<lmini.stra-
>i">i of the Company terminated, the Coinpanv would have
'KMight to the repayment of I he sums out standing, but would
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have a li^lit to tin- cost of tlic works cxi'cutc.l, in »o far i

Ihcy had not lu-cn .K-fiaycd from tlu- Dalamc, if any. hi'twet

adiiiinistiativi- iivtniu- and i-xiK-ndituro. an ingenious di-vii

for soiuiing due iconuniy l)y I'o'.li the aduiinistration ai

the Company.

Tlu- land tiiicstion, wliich had ln'tn oi couisi' ki-en

dehati-d for the whole period, was for the moment dispose

of by being referred to the .Iwdieial Committee of the l*ri>

Couneil for its eonsideiation and .letemiination under tl

provisions of the Jitdicidl ('ummlltet Act. l«:j:{. The Coi

mittee deeided to hear the various interests involved, inelu

ing thai of the natives who might have a claim to the Ian

by counsel, and the Company undertook to place their ca

on record for discussion.

t. TllF. I'OSSIBILITV OF I.Ml'EKl.VL FEDERATION.

The sumniaiy of the ehief i)oints in the federations alrea

existing in the Empire will bear out the view that t

creation of federal government is not merely a matter

great difficulty, but that the working of such a governnu

adds very considerably to the comi)lication of existence, a

from one point of view retards ])rogress by absorbing in 1

legal dithculties which arise much intellect and much eff!

In Caiuida. for instance, there is considerable need for le;.

lation as to the pollution of waters of various kinds, but i

carrying of such legislation is hampered by the admitted f;

that it is very doubtful if the legislative authority to y

such legislation is vested in the Dominion J'arliament at

and the theory that changes of law can well be effected

the parallel action of a number of legi>latures is one wli

would not be enteitained very readil\- by any person w

has observed the great difficulty experienced in the I'ni

States, or in any other federation, in securing any i

similarity of legislation by different legislatures. Then

the highest authority for saying that the provinces of Can;

consi.stently differ in detail in tlieii legislation on ev

conceivable toidc, and these divergencies are veiy troid
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.on,.. i„h„sino.s transaction.: .ml, pn.vin.v has i,. .,,,

'"7'' '-;''-*'-- ••>--l-u.tl.onty in mattns of ,..,,,' ;.
ra.ie-n,a,ks,a,,,| ,.<,,,vngMs. it uonid .l,,,,l,ti.,,s l.avr its ou,;awsn.n^H.ct of tlHse points also. To asl< on. ,..,il !

.uthfuUy .s fut,k-
: ,t ,s an essential pa„ of In.n.an nat,.,..

osc.ktonn,..ov..onwl,at..v,..isp„tlH.f..n.o,,<..a,Hi
t^"Hionc-y to do so ,s always f..|, Uy l..,Msiatn,.s : sli.h, ,.|.n,v™ts an. n,ad. o,, th. „..,H Jnvolvi.,, 0,1... ;,.„;"
•Hi .|..>.i,n« the. ,.nifo,.nu,y, ,.v.n ,f „„. ,.n,u.i,.l..s of .'h.'I'rislution art" adopted.
Alon-oyer then, is always pn.s.nt in a fo.lna.ion l....id..

H. constant cp.c.st.ons of ./,,, ,,,,, ,„, ,,„„,„, „j.
^, ,,

hxcc„t,^c.. the. possib.hty of ciuit. serions disputes iKtu,..,,
h.. foclc.,at.on and its n,c..nl,c.,s. Th.-sc- dispnf.s an- ,,„-

'l-c'l fn.c. from real danger to the Empin- wl.c... thev o,. ,
•

the mere physical prox,n,ity renders th.. seriousness of dis-agreement .nhnitely less than the dange.s which would ,emeurrc-d ,n the- ease of disag.eement between .nenibe,' ia f d at.on wlnc^.h are separated by the sea. It is .no.v
lilticult ma single area with faeilities for elose inte.v.nn.e
between the me„.ber.s of the several political divisionsn.os^ c^Iing. of hc^tility to spring up which make a dispu ^

H . ? i
" T' '" ''''''''^'' ^'•"'" *''^' 'Attitude of

t 11 P
""

' " '''' ^^'""'^'^'^ ^-^y '"-•'-'> - the factha he Provnce wa« not united by railway with the restle Dominion, and tha* it felt that, if the agreement tomuo t were not carried out, it would cease in fact . and t here-ue .should cease in law to be part of what was in effect-ore,gn ,.tate. Similarly, had the failure of the ( omm 1

'

Austiaha and U estern Australia been indefinitelv prolonged

.ncnt in the w est
: even a., it is, there is clear truce of a growth
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of different iiatioiml wiitiment in ti.e west, and it is well that

the railway will not In- long unfinishe.l :
the mere needs of

ilefenee are in the long run not more inqtortant than tlu

fact that national unity in the Commonwealth ean never lu

comi.lete without real i)os>il.ilities ..f free intereourse. It

is the same cause whieh makes the l.eoj.le of Newfoundhuu

in many respects essentially distinct from those of Canada

they are not in immediate contact svith the Doniuuon, am

their outlook is not identical with that of the Donun.on

Similarly the great and probably fatal objection to unit;

between New Zealand and Australia lies in the fact of th.

<lisiance betwicu them whicii wouhl render tlie goyernmen

of the Dominion l)y a FederalClovernment. with its abod^

somewhere in Australia, ot)noxious.

These are yerv obyious considerations, and they stni( I

powerfully home' to the members of the moyement for liii

perial federation who, in the period from 1880 on, sought t

Eccure some measure of Imperial unity by means of federal

tion. The problem in one aspect was at that time moi

promising, in that the Australian colonies were still quit

separate, and it was not therefore a (piestion of dealing wit

so strongly formed a national unit us the Commonwealth .

Australia. Moieoyer, at that time the dei)endcnce of tl

colonies on the i)roteetion of the ^lother Country was moi

obvious and undeniable : the first assistance of any serioi

kind, and then only valuable as a token of sentiment, m:

given in the f^udan expeditions of 1884-5 by Canada ai

New South Wales, and the ])olicy of naval development lu,

neitlier been conceived by the colonies nor favoured by tl

Imperial (Jovernment. An offer to give a colony a share

the control of the Empire meant therefore more then tluui

would now, when in Australia there is a national (iovir

ment with very wide authority. Jiut the Imperial Gove.

ment in summoning the first Colonial Conference of 1>S^

which was an assemblage of notables and not a political hoc

proper, tin representation including every part of tl

Empire, and not merely representatives of (Governments

power in tlw self-govcniing colonies, as in Ib'JT and H'l
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tliioii^h the Secretary of State for the ('<»Ioiiies, cxpre-sly

ruled out the <|iiesti()ii of federation hh a matter for serious

consideration. In IS'.U the efforts of the movenierit elicited

from LonI Salishinv' the i-xpress a^-erfion that the orua-

ni/ers should frame a delinile heme, a challeii^'e which they

lonld not meet, and the movement for the time died away.

Interest in some <le(,'rcc transferred itself to the pn paritni v

matter of the federation of tlii^ Commonwealth, and at tho

t'onfcrences of lH<t7, l'.H»2, and I'.tOT, the idea of fe<h-ration

was not mooted : indeed, the lirst two Confereiiees showed
contentment in the main with the existing arrangements of

the Kmpire.

It was therefore all the more strikin;; when Sir .loseph

Wanl, the Prime Minister of the Dominion of New Zealand,

at the lm|)erial Conference of lltll- introduced the snlijeet

of the possihility of the cr"ation of fedcrat' n for the Km()ire.

Tlie reception of his proposal was rendered <litlieult and
imsiitisfactory hccaiise of a defect for which he nnist he held

to have hivn responsil)le. Tlu; resolution whiih was put

forwaiil hy New Zealand for consum|»tion hy the Conference

was not the one which he actually suhmitted, and indeed

ililfered from it as fundamentally as any two proposals on
one suhject could well do. The oiij^inal proposal was that

there should he an Imperial Coimcil of State with represen-

tatives from all the constituent parts of the Kmpire, whether

self-governinii or not, in theory and in practice advisory to

the Imperial Oovernment on all (piestions aiTectinjf the

interest of the Oversea Dominions. The proi)osal had
resemhlance to the views exi)ressed hy Mr. Chaniherlain in

IS!tT and l!Hi2, and was in the main line of development of

Imperial ideals, hut that resolution was lever discussed at

the Conference, as in place of it Sir .Tomj)!! Ward set out

a new plan, one for an Imperial Parliament of Defence, hy

which he meant naval defi'iue only, as alone heing common
to all parts of the Eni]»ire. He proposed that it shouhl

lie a jicnuine Parliament elected in such manner as each

' Sir ('. 'r!i|i|ici'. Ji'tC'illiclinv: iif Si.eli/ >'('(/>. |i|i. 2.")l, -J")".
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I)(iiiiiiiii>n llioii^rhl lit, as rcpirds tin- mcml.ns represent in

that Doiiiiiiio?! in the I'luliiMncnt. Tin- Imsis of n'|in'>ci

tatioii was to he one incinlx-i for 2im>,(MM» of popnlatioi

whicli. on till- tlit'n population of tlic Dominions and tli

mother conntiv. wonid jiivc the latter 220 meml»ers. ('ana<l

:<7. Anstraha 2.'>. New Zealand (i. South Africa 7. and Nev
foimdlan<I 2. or just nnder ;j(Mi memliers. Tlu'se wouNI eoi

ht it lite the liower House, and there would he an I'liju'r Hor-

or Senate, of twelve nietnl)ers. two chosen by ea( h of tl

mombciM of the federation to represoit them. The oxeci

tivc power correspondiiif; to the lej^islative power of tl

I'arliament would he vested in a body <»f fifteen, of whom n(

more than oi.e shoidd he a Senator. The lejiislative powci

of (he Parliaiiuiit woiild extend to naval defence and t

treaties, and (piestions of war and peace, treaties mainly i

their relation to such naval defence. The I'arliament won)

have no ])ower to deal with taxatioi;. liut it would he entitle

to he provided with funds for the first ten years of its exi:

teneo by the Dominions, and the lmi)erial Parliament woul

have a ri<|;ht to decide the amounts to be contributed to t!i

expenditure to be incurred, on the basis that the Dominioi

were to pay per capita for defence purjioses on'y half of wh;i

the people of the I'nited Kinjrdom paid j>er rr.pifa, l)ut wci

to contribute e(|ually on that basis for other purjmses. Tl

mode of payment after the first ten years would be left t

be decided by the Dominions themselves. As a supplenu i

to the scheme the jjroposal j)ut forward tb*^ suggesti<;n tli

the Dominions should raise ten shillings a head for )ia\.

defence, giving a revenue of £fi.r)(M),()00, sufficient to bull

three Dreadnoughts annually, or ])referably to pay lli

interest on. and ])rovide money to re[)lace the ships i)urcha>i

by. a loan to br laised to the amount of £;")().(»(»(».()()(». wn

which twenty-five Dreadnoughts could be constructed, an

these vessels would be available for the defence of the ovcim

Dominions, in effect being a far i)etter mode of protect

m

than the local fleets c(mtem])lated by Australia and (aii.iil i

The scheme he also recommended as being likely to give tii

Dominions a real knowledge of, and voice in, Im[)erial p(>lir\
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I'ossrnrijTv of impkhial ki:i)kk.\t[,,n .-,

^^'•'""" ^" ""•- •'i'"<-l.lunua«ayllH.
, hu|„t ,1,

\>»\uy fn.iii (lie I'nJtcd Kin«<l(.iii.

'n.r .rili.isn. of tl... pn.po.Mls ,.f sjr J. Ua,.| w ,. ,.
..r.s«„sfmt..,y ..s ,..iti,.iMM on an .nu-x,«.......| .Hm.,„. al«..v.
is: mmicI, of ,( ,.o,.si>.,..l .„ vnl.al |.„i„t, i.nur.li,,. ,i,„
pn.,'r,->sof,lH..s,K.al<,.,.inl,i<. ,nr. to ..vpLin hi, .h,..,,..
l.'.HKl. ... ,M.. tl.is vvas , I.,.. . o his oun.n.n,,!.,,. ,,,,,„„,.,,

».-nf ,„ a. vo..a.i„« a Pailia,,...,.. attn- ,.n.,..M,.. a Cnunnl
Mn.'-ov.T. h.- ,11,1 „,.( i.npn.v,- his ,„., l,,. ,,;. „,„„,,,,„, „.|,,
..aval s,.h,-n„.«. whi..h h.. ha.l ,„nl,al,lv a.Mn,ilat..,| f,,,,,,

V"'"''!""'
''"'''"* '" ^"""' I'"''''""' ^'"-1 .•"..un.T.ial .inh..

that a l,.ai. of a h.m,l.,.,| ...illio,,. sh,Mil,| h,. .ai.r,! to p„,,h .^.'

l).-.'a,l„o„^h.s. o.,livio„sof ,h.. .,,.,stionof prov m..,,
n,- fh.M. sh.ps. His fiMa,„.ial -ahnlalion. u,.,-,- al-o ,1..!.

l-..^'.-.l l»,v .Mr. Fish,.,., whos.. ,.i.i,.iM,.s w,.,-,. ol.viuu>lv ,1,,..
"a.. ....p.-.f,.,.t p,nvo,.„f ..al.M.hnion ^^hi,h .li.l not ..,o^r„j„.
"•at the ivvcMiicvs pr„pos,.,| f„ |„. ,,,i.,.,| „„„,,| ,,.,^.,, ,.^,^j,^,
si.(l.,;.",l to pay int,.|,.st „„ th,- lo,,„ a.i.l si„kiM« fn,,,! a.iil
l'...vi,l,> for fh,> .•,.phu.,-M„-„t of th,- v,.s>,.|s at the ,....1 of th..
p.'.-.(.,l ,.f (iff ,-,-.. y,M.s ass„n.,.,l l.y th,- pfopos.^ to h,. th.- lif,-
"f a l).ra,l„o„Khf. H„t th,- .„,.>( ,nitati„u f,-at.in- of th,-
vvhole ,l.s,-,>ssi„n was th,- fa,t that th,- m.-,nl.,-rs p„.>,.„t ,ii,|
....t sof-.n to ,-o(-o^M,i.,- that th,y w,-,v h.-i... a^k.-.l to ,.nt,r
infofe,l,-i-at.,iM. a..,l that th,- p.,.po-al .airi,-,! with it ..-.f,
'•"..s(-.p.,-..,-(.s. It is p,-rf,-,tly .-h-a,' that th,- proposal ,n,-ant
that th,- forei«n i.oli.y of th,- K,.,pir,- wonhl 1,,- ,.Mt.>.st,-,l to
tlH- ,>x(-fut.v,., .sul.j.vt o th(- ,„nfn.l of th,- .„-w I-a.Ma.n,-„t •

t.('s,,..,.sti,,n that Sir.l.\Vani,,,,-a,.tt..^iv.-th.- ,,.-... iali.m'
"» t.-c-at.t-s ami so forth to a I'arJia.n,-..! was al.M,,.! an.] ^tilj

"•<'rc-al,s„n|,h,-i,|,.athat
t h, proposal uas that this n,-w

•'"'ly sho.,1,1 1,-av,- to th,- British (;ov,-nm.,-„t tlu- n.a.u,. ,-
""..t ,.f fr,.aty n,->iotiations a.i.i for,-ic;., „.|afio.,s. a..,! st,-,,

'" t,, ,l,.d,l,. if tlK..v si.o,.l,l 1... war or p,-a,.-. Th,- proposal
«as clearly .nt,-..,l,.,l to cr,-al,- a f,-.i,-ratio.. «hi,h shoi.l.l. for
th,>sak,-of presorvi..yasfaraspos>il,i,. jnta.t the autononiy
•'t the l)ommi,ins, he e,..,(ine,| to what was ,-ss,.,.|ially
'"ipmal. the navy an,l forei-n atfaiis in their ,im..,xion
"ith peace an,l war: ,loMl)tlcss this carri,-.l wit' ;. .1,,.
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Hiiinal ruiilrol of f..r.inii i.tT.iii-., hh it w.miI.I I.c inipnxMl.lr

to .liven.- ..m- ^i<lt•tl<•ln tlu- ollur, iiihI aKo tlMictniv tlu-

.liploiiiiitic .-.ivic*'. Hut tlir MJuni.- w.iil no fuill.« r, lia.l

it Ihcii Ml out it) tictaii, than to piopuM- a l»Ki-lnlnr<' an«l

.x.tiilivc ciiliii-ttd with |-o«<f lodtal with naval il.f.iu

.

an<l foifiKM r.latinn-. It w..ul.l have l.r.ti Miti>li«-<l from thr

rM(utiv«- M.li- l.v pla. ing the Navy aii<i tin- Admiralty nn.l.r

Ihr fr.hial .m. "lit i vc, ami l.y plat inj; thr Kor.i).'n OIII(c an.l

llic Diplomatic Service iin.lcr the >ame aiitli<irity. 'IIk

.on>nlar service mi.L'ht al-o have heeii t raii-terre<l to it. hiil

that Mepwonhlliai.liy havei.eeniieiessary oreventh-iral.lc

When this is iiah/ed, it will l>e seen at omc that tli.

eiiticisiii of Mr Asipiilh upon the jiroposal was in the main

an attatk on a proposal which had n(.t l>etn put forward

•It would imi.air." he said.' if not allopether .lestroy th.

authority of the (lovernuuiit of the lnite<l Kiu<.'dom in tin

eonrln ' of foieijjn policy, the cone lusioii of treaties

declaration or the maintt iiaiue of jKace and the dedaiatim

of war. and in(U-ed, all those relations with f..i(i;in jtower^

lu-ces-arily of the most deli( ate character, which are now ii

the hands of the Imperial Covernnunt. sid.ject to its icspoii

nihility to the Imperial railiament. That authoiity camm

he shared, and the co-exi>tence side hy side with theCahinc

of the I'nited Kinjichmi of this proposed hody it does uu

matter what name you call ii fi r • nu)iiu!.t dothed wii'

the functions ami the jurisdiction which Sir Joseph WaP

proposed to invest it with.w(.uld in our judgement he ah~n

lutely fatal to our present system of rosp()n(*ihle(;overnmciii

The criticism is of couise (piitc just, hut it is a critici-i

of an imajiiiuiry proposal. The proj.osal of Sir .1. Ward \\.i

inteiuled to destroy the imperial I'arlianunt he made tin

j.erfectly elear. for he expressed the view that it r. ill

meant that the Imperial Parliament must he replaced 1.

a system of local Parliaments in thernited Kin^.lom. Ju -id

which there would he no Jilace for an liujierial I'arliaiiiH

other than his own proposed creation, the powers of wIih

> I'oil. /''///.. (<!. ."-Tl.".. |i. 71. 'I'hciKfiiHf in Honvl Ttil'i-
.
VM'<. Y

'''

ignores the fa.t that lliis ««>* a rv\,\\ to a |.n>lM.s.l of fiilti,.ti.>li.
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luijilit in tiiiir Im- iiicrfiiM'il. Sitiiilarly the nl.j. . tiun,

iinaiiiiiKMi^ly iiip'tl hy the rt|iit>(iiliitiviw ..f ( aii.iil.i ami
Aii^tnilia with tinich lack i.f (..iirloy, and l.\ thai ..| Smiih
Africa willi iiiiicli (i.nitc-y. ij:iiiiiii| tlir a«|M(t ,.( Mr .1.

WaitIV mIuiiic, wlii. h meant that tin- ln)|i<iial i'.uli ini. nl

,

as at pit'Miit cnnsfitnlrfi. wonld tt a-c tn cNJ-t. atnl a tnu.
iially linpcrial Imdy take it> plaic. with p..\M is uf a \<iy
limited Older. The >id»titntii.n of the new tnr the old
I'ailiameiit wnnhl, in fact, ha\e fieed the Dominion^ Ir

an\ (untml whatever except the cniitrnl for fnrei-n ajfairs

and defeiK ( at -ea. which wonld he j^iven to the new I'arlia-

nu-nt. It wonld, on the one hand, hav«' fclcralefl the
Km|)ire for defence and foreign atTaiis, hnt at the ^ame time
it Wdnid have free<l the Dominions from the, at iMc-int.
theoretically complete ami in practice not nei;li^ilile, snprc-
macy of the Imperial Parliament. 'I'he reprcMritative .if

.\ewf«iinidlan<I, though he dilTercd in theory from .*«:ir .1.

Ward, was less remote from him in spirit than he lidicved,
f.>r he snjTKested that some representation in the im|)crial

Parliament might he desirable, as a matter of ititenv-t.

Hnt though the di.scussion was a had one, and not naliy
liased on the true nature of the scheme, it is not to he
thought for a moment that the i.ro|iosal. if l)cttc?c.\poimdc<l

arxl less deliberately misunderstood l)y its critics, would
have stood any better chaiiee of a favourable reception.
liic obvious fad was tli.it federation of this sort would
d( jirive the Imperial Parliament of its present supremacy,
and in I'.Ul the Imjjerial (Jovernment wt're not prepared
to limit that sujiremacy. The Imperial Parliament would
have sunk to be a mere- Parliament for tlu' rnilc<l Kmgdom
and the Crown Colonies: it is a sign of the im|)erfection
"f the thinking out of the schenw that it did not indic.ile

what Pailiament was to deal with the parts of the Kmpire
'ther than .self-governing; clearly, as tliev did not fall

luider tl u- control of the n

Pari iament. even if tlu'i

ir Scotland and Ireland,

lew I arlianicnt, the old Impcria

(• were .set up separate Parliament-

nnist have been needed for some
purposes. perha])s for suj)reme authority ovei' tin- Hriti-h

;t

Wl

* !
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rm TMPKRIAL rXTTY AND THE DO^HNIONS

Islands, aiul tlic iioii-rcsponsihly jiovcriicd jxirts of tli

Kinpirt'.' But tlic new IViilianicnl would have been ]m

doniitiantly a liiitish Pailianiont, inasniucli as the liritis

i«"|»icsciitativos would havo outweighed all the others, an

while in the ease of foreign affairs the power exereised t

control these matters would have been new, and tli

Dominions would have been admittetl to a power whic

tlu'V never possessed before, on the other hand it woul

be at the expense of submitting themselves to the will <

the majority in the Imperial Parliament in the matter <

defence exi)en(lit lire for the Navy and of the control i

naval jujlicy. Now the strategical princijjk' of the foimdi

tion of local navies is absurdly wrong, as can be seen v

any consideration of the matter, but that <loes not alti

the other factors which affect the (|uestion, and. while 1

1

obvious advantages of a single lmi)erial Navy would ha\

been asserted ))y the Inipeiial I'arlianunt,- the Dominioi

would have felt the indignity of being deprived of the riul

to have their local navies as they decided to do in I'.IOlt.

In short, the essential features necessary to nuike a fe<lci

tion acceptable were absent in the discussion of I'.M

The theoretic ])ower of the present Imperial TarlianK i

does not press hardly enough on the Dominions to mal

them resent it seriously, and they enjoy under it a degi'

of autonomy, which in a federation they could never hav

while the gain from federation would be very slight, sin.

the ine(|uality of the several i)arts of the Empire won

result in the preponderance of the United Kingdom

such a Parlianu-nt to an extent which would make il

appearance of Dominion jmwer illusory. For t he appcaram

of controlling the |>olicy of the Kmpire it would be tn!l

the Dominions thought, to .sacrifice their power over tin

own fleets : t he Jm])erial (Jovernment for its |)art tVit ih.

for the sake of ac(piiring the ])ower -f carrying out a niv;

' Hiiicc ill tlic stij;ni>sl ion in the /i'-»»i«/ Tnhlr. IOir». ]>. ()24, the « i"V

Colonics would fiill nndiT the Kcdcrnl Piirlianirnt.

- So Sir J. W.ird, but not Sir \V. I.iuiricr in 1. 11 1 or now (llmivl T<il;

l!l|.->. |). 4.T!).
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policy on one basis, if would |)ay miuli (..o dcai jy in saciilic-
injr its control of Imperial atTaiis trcncrally iuid forcij:n
l.olicy in particular. No (Jovcrnmcnt indeed will willin^dy
suTilico aiiytl.inu of its j^wcrs hut f(,r a vcrv strikintr u:nn,\

to he fiained, and the i)osition in l!)|| presen'ted neitluTfhe
Dominions nor Mie mother country with any such <.'oo.|.

Moreove- :; . ,;i,s, he admitted that cVen in'forci^r,,
affairs the icw arran^cii • it would hav.- tended, uhile^'it
appeared t l! c the ()() iinions a hif.dier position, to i,)wer
their actua ;„> i,s |.. all cases of commercial treaties
the ncirotiations would .nider the new system have had to
he carried on hy the executive (Jovcrnment of the Empire.
an(' in their hands it can hardly he supjxi.sed that the same
reuard to Dominion wishes would have heen jiaid. as is now
paid l)y the Imperial (iovernment. l-'or instance, the com-
j.act made in I'.UI hy Canadian ministers with the Tnited
States (Jovernmen, was in all |)rol)ahility an unwise (,n-
ill the interest ot ihe Empiic.' and. if constitutionally the
iHjrotiation and the approval of it had rested with an
lnip..rial Executive, it is idle to supi)osc that the matter
xvoidd not have heen subject to careful consideration, in
which the wishes of the representative^ of the I'tiited
Kingdom must have prevaih'd. Doubtless such a view

'

was very present to Sir Wilfrid Eaurier. whose visit to the
Iniperiid Conference had oidy been arraiified with j^rcat
dithculty by means of a truce for a short j)eriod in his [Jreat
fiuht with the Opposition to carry his j.roposed fiscal arranj/c-
"UMits into effect : doubtless, to,., the same considcrati")n
o<(urrcd to the (iovernments of the other Dominions. The
IH.sition is yet more complicated when it is remcinbered
that forei<:n policy and
'latcd. (iermany for v

commercial tariffs are often closely

ears im]K)sed disabilities on Canada
ami Canada retaliatcnl. without the relaf ion>

•Miiany and the United Kingdom b

let ween
iufr seriouslv affected

position would hardly be jx.ssible if an Imperial
-xcciitive dcaliniv with all the foi

were set up. ft is not that

' If. Ciin/iiliini Ann mil lii

eign affairs of the Empire
sejiaratc arranf,'ements for

'' "•, l!M 1. |i|>. .")" sc(i.

>.i^\i !
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(litT.Tcnt pails of tlu> Eini)in' ((.nld not ho made as vasiU

as of old, l)Ut tliat the toiidoiicy would he for an ImiHTia

Exocutivi- in tin- full sonso to hold its views suiKTior to nu^

opinions of tiu- local (!ovi rnnients.

Ni-veithclcss. tho ivjoction of tlu- idea that the Inipcrn

(;ovcTnnunt. as now ronstitntod as the (Jovfinnicnt of tli

United Kingdom, can share with any other M.thonty H

responsihilitv for for^'ign aiTairs is a doetrnie whieh, a

pointed out" l.v S=r Kohert Horden. ... his s,.eoeh ni tl,

House of Commons of Canada in moving the mtro.lueti..

„f Ihe Naval Aid Bill on Dccemher .1, 1!»12, eould hav

but one disastrous I'ud. if persisted in when once the imi.er::

Covernmcnt ceased to he ahk- without Domnuon assiM

ance etlectivelv to p..)tect the EnM)ire. There are, mdee.

only two alternatives availahle for the future of the Emi.u,

either the doctrine that the Imperial (Jovernment camu

share resi)onsil.ility can l)e persisted in. which must m, :.

that the Lw.H„i„„s shall become in<le])endcnt for purpoM

of international law .)f the Imperial (Jovernment, as tli.

cannot remain inch'tinitely in the humiliating position ,

dependencies without share in foreign policy, or m tl

alternative some means of associating them in the coiU.

of the '"mpire must be found, which shall fall shoit

federation. That at the present time is out of the quest h.

in view of the fact that federation would mean to tl

Dominions a subjection of their individuality with no n

eontrol conee.le.l in return, while for the United King.ln

it would mean loss of unquestioned authority for
^

inadequate return. It is perfectly true that in one - i.

of the word there can bo no sharing of responsibility l>y ti

Imperial (Jovernment, in so far as the ministers can 1

responsible in i)oint of etlective practice only to the (m.u

which makes them ministers and unmakes them, the Hmi

of Commons, as rei)resenting the people of the I mt'

Kingdom. But this fact in no way prevents them m ctln

if they think lit. sharing in cpiite a considerable mca-^n

the burden of their rcsponsil)ility tor the defem 1
I

Emiiirc and the conduct of its foreign policy with Mat,
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men from the sclt'-i^dvcriiiiifi Domiiiinns. T\n- pcopic of tin

riiitcil Kingdom alirady rt'cogiii/.i' and will iccogiiizf in

iiu !' asing measure llic fact tliat the Dominions arc vitallv

inti icsted in ((iiestions of this policy, which lias kd thcni

to he involved in a war of the hist lank. They will he

piejiared for a time to acei'pt a position in which ministei.>.

while responsible to them alone, can yet plead that theii'

action must he regarded, not merely fiom the narrower

IJritish ])oint of view, and can quote the approval of the

Dominions as a ])art of their justihcation. In this sense.

[)rior to federal ion, it may lie ])os>ii)le to secure the Dominions

a larger share in the control of the defcnci' and foi'cign

jioliey of tlie Emj)ire. Xo such arrangement can he moie

than a preliminary stage, either on the one hand to federa-

tion or on the other to inde])en(lence and ])erlia]is alliance,

nor is it well to be luuU'r any misaj)preheiision on so funda-

mental a \nnnt as this. IJut in j)olitics it is necessary to

ju'ogress in the way aiul at the speed which is most practic-

able. The effect of tht' war may be to cause the desire of

federation to develop in the oversea Dominions ; it may
produce the view that in the I'niti'd Kingdom there should

be a division between those who conduct domestic atfairs.

and those who busy themselves with foreign j)olicy. it is

lierfccth' ••\ie that foreign i)olicy has been seriously hampered

by tl +hat the tiovernment has never been able to

devoti le due amount of attention, and that domestic

policies nave jH'i'Vcnted the peoi)le from undeistanding the

dangers of the attitude of (icrmany in anything like a full

degree. But it is certain .nat the divorce of the control of

external atfairs from the control of internal aifaiis is a thing

which will be but slowly accompUshed in any case, be it in

the L'nited Kingdom or the Dominions, and it is therefore

necessary not lightly because of theoretical considerations

to maintain that there is no choice between the non-

liartieii)atioii of the Dominions in the control of defence

and foreign policy and the accomplishment of a federation.

This, if it is held to be Mr. Asquith's attitude in 11)11, can

hardiv have been his attitude in later vears.

J'i

J
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THE INDEl'KNDENCK OF THE DOMINIONS

'DiK natiiial solution for the position of tlir Dominion^

suggested hy the result of the Couferenee of litll. is thai

eaeh Dominion slionld pioeeecl to attain eomplete ind.

pcndenee as a unit of interiuitional hiw. and that tir

Enii)iie slu)uhl be reeonstituted on tlie l)asis that on tli.

one hand should stand the I'nited Kingdom in poiitii.

control of the Crown Colonies and of India, and on tli.

other hand tl:.- self-governing Dominions, eaeh as ,u

independent State. Ov at least, if t.he suggestion .seen.

rather absurd when put in this wiikr a;,peet, the gn.i

self-governuig Dominion of Canada should deelare ii

position to be that of an independent State, leaving i

for Australia, New Zealand, and South Africa to foil..\

suit either at once or in due course. It is not suggest.,

t .at this independence need be se])aration : the Domini..

might still under its new status remain a kingdom clo>i I

allied with the United Kingdom in sentiment and un.l.

the same monarch, but nevertheless as an independdi

unit in international law, and therefore internationally n.

responsible for or involved in the blunders of British for< i-

policy. The proposal has a faint resemblance to that niid

by certain politicians of Victoria in 1870, but it ditlVi

from the liicuV)ration of Sir Gavan Dutfy and his fri.

m

in its gjeater clearness of outline and understanding .

international politics : it is not suggested that the Dominini

should seek to be neutralized, still less that if they wi

neutralized they would be at liberty to afford aid to tl

mother country with the greater effectiveness arising iu.

their position as independent States. The Domuiion^ a

to >tand on their own feel as nations, prepared to airt|



THE INDEPENDENCE OE THE DOMINIONS r.ll

in

I

tlic (lutifs as well as tn avail (hi'iiisclvcs of tlic ri^'lits of

the status of Siati's of iiitciiiatioiial law.

Tlif case fur the iiMl,|i('ii(lc'iicc of the Doiiiiiiioiis and

primarily of ( ariada di'scivi's cait'ful coiisidciatioii, liccaiisc

it has hi'oii set out in full detail and with many and varied

argunu'Tits hy a Canadian. Mr. .1. S. Ewait.' who has for

.-ome yoais c()n<lueteil to the l)est of his al)ility a movement

distined. as he ho|tes. \o cairy out his scheme in a eom|ilete

form. J^ie iceognizes that as a practical policy, and perhaj)s

also on tlu'oretic grounds, it is not desiralde .> set ont any

.•^cheme which would result in the dissolution of any liid<

of union between the I'nited Kiiigdo;-) and tin- Dominions

and leave the later independent States divorced wholly

from the I'liited Kingdom. This view is clearly sourul.

as a matter of political possibility. The idea that the

dominions might desire and achieve independence, and

that the lni])erial (Joverinnent might well he content that

it should he freed from them, has disappeared into com-

parative oblivion with the growth of the Dominions and

the obvious interest which they display in their coiuiexion

with their native land. l*r(jfessor (Joldwin Smith adhered

to the last tv) his view that the natural destiny of Canada

was union witli the L'nited States, but h • lived to see tlw

Dommion growing more and more self-reliant and less ai '

lc>s inclined to do anything which might hasten her stej)s

ill a direction which she did not desire. The Labour

I'arty in the Commonwealth has been acci.sed of lack of

interest in the mother country and of rci)ublicanism : the.se

accusations made at the general election in 1!»14 were

repudiated by those attacked, and the people of the ( 'ommon-

wcalth showed their disl)elief in them by returning the

>iispectcd party to power, where it .-pent all its exertions

til accomplish its declared desire to ail'ord the Empire all

its possible aid. It would be idle to doubt the attachment

of the people of New Zealand and of Newfoundland to the

mother country : the inhabitants of the Dominion may be

iViUing to believe with the Chief Justice that they have

' In Tin Kingdom ofCaiuiilii and I'ht Kiinjlom I'uptr.i.
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iH.fon- tl...u a J.I...U.US iut.nv, l.ut lluy .lo not sl.an- In

(lislikr ..f tlu- li..|H'ial C.Vfinim'ut, nor l.avo tluv tak..

vnv so.i.m.slv his cfTorts as ju,l«c- t.. assort the sovc.y.j:

powers ..t the: u.^islaturo of New Zeahvn.l : in ^ewfou^. hu.

llu' attachment to the Unit.-cl Kin^aoni is ronuirkahle .

its intc.nsitv. In the Tnicm of S.mth Af-ica ahMu- ni a

the Dominions, ean there hv seen any trace o a .lesnv t,

rcnublican freedom, .'uul the fzhastly ..a.l fa.th winch t .

.U-sire has involvc.l on its authors, an.l then' share .n t

n.lH.lhon whicli they so wrongfully brought al.out may 1

held to have <liscredited rei.uhlican leanings m the I n..

for the time being at least.^
. r ,,

This fact, however, of the clear desire on th.- part o II

Dominions, as shown by their remarkable support ot t

TT.uted Kingdom in a war which they had no chanc.^

preventing, imposes a serious bur.len o.i the statesman u

wishes to press for the formal transformation of the rclatn,

of the United Kingdom and the Dominions, for it comii^

him to show that it would be compatible with the const.t

tion of the United Kingdom that the D.miinions, wl,

becoming units ot international law, should remam m.

the same King as the United Kingde.m. The fact is not

all obvious, and the proof requires great care It rcsi

putting aside the ease of the Ionian Islands, which can,

he taken as a serious i.arallel to even the smalles oi

Dominions, on the fact that from 17U to 1«:5T the Imp.

Crown of the Kingdom of (Jreat Britain and Irelan.l x

^vorn bv the ruler of Manover, and that from l(i03 to

the union between the two Crowns of Scotland and Engl.

was personal. During that period the s<.vcreignties remar

quite distinct, the cnmtries luul separate Hags and coma:

the Parliaments were indei.en.lent. and imposed va,,

restrictions on the trade between the countries, and iui:

the two Parliaments enacted laws which but for ui

1 Tlu. .vturn of 27 Nationalists at the ol.xtion of Octol.<-r 1!H5 is a

tl.at .l.'M'ite- the loyahy of the fnion, there is r. re,.ul,hea.i spuU.

^ Ewalt, Klnydon> Papers, i. 178 seq. (^f. Ward, Gnat Bn,

HfUionr.
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TFIK JXDEPEXDKXC K OF THE DOMINIONS ,-.|:!

would have icsnitcd in tlic .M'|iaranoii of i|,c llirom > on i).,

lit-ath of llii' rciifiiin^r gniiii. 'I'Ih- .-anic jikk idnrr ua- in

foicf when the downs of Hanover and (irtal liritain wnr
united: the two (loverninents were aiisoluieh- distirui.

the Hanoverian hein;,' i)nreiy despotic, (he l';nL:N-h pr -

iianientary, the llaj,'s were distinct, and the terms on uhieh
the Kin^' of Oreat Britain held his tliione e\pies>|y denied
the oliligation of that country to en;.'ajie in anv sort of v.ir

in respect of his otiier possessions, unlos with tin consint
of I'ailia .lent. It is sonietinies forijotten that, so Ion;.' as
the Hanoverian Ciown was nnited with that of (Jical

l^ritain. tiie royal ])rei(><iative of d« dariny wap- was fettered
hy this cx[)ress restriction. .Moreover, it is eertainlv the
ease that tiie distinction of the two kin;.;ilo ns was reco«j;-

ni/.ed thfoiii;iiout the period in internal ioual law. As
Kieetor' of Hanover, (Jeor^e I took part in the war- lietween
I'russia. Derunark, and Russia on the one >ide. arid Sweden
on the other', and for his assistance in this re<.'ar(l was
.<;iveii the occiiiiation of certain Swedish territory : the
i^ritish Klci't made some demonstrations in the llaltie. hut
this was allcued to he due to the need to protect Hriii>h

merchant vessels, and in point of fact the friendly relations
of the Swedish and British Crowns were never- inter riipted.

Similaiiy. the etVor-ts of i»eter to ohtaiii suhsidies from his

ally, (u'orge, were met with the i-eply that as Kin.u of

Knularid he was no', at war with Sweden hut would |ieiform

his ohiipitions as Elector of Hanover-, and the ^dod otliccs

of Krijiland wei-e u.sed as a means of l)r-irij.Mri;j; about pea. ,

hetwccti Hanover and Sweden. 'J'he same distinction was
oh>erved consistently later on : the two kin<idoms remained
di^tiru-t, and the actions of the (Jovi-rriments of the two
varied from time to time in no small deirree. Jiiit the
possession of Hanover was never re^^'arded with unmixed
satisfaction l)y British statesmen, and its loss hy the ojiera-

tiori of the Salic law on the accession of yucen Victoria was
ivj:arded hy public opinion as an unmixed hlessiiii;.

It mil: t. however, he noted hefor-e accejiting the complete
]iarallclism which it is suggested migiit he drawn hetwecn

f- i
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,,., 1M1>KH1AL I NITY AND THK DOMINIONS

„... ,„... .,f .,... Ki,.,au.n of Cana.la a...l a Kin,.iu.n o

. .. tir.t the posit ion of tlx' Kii.^l.lo.n of llanov.

Hanover, that "'^
j,..,„, „,, ,,.,i,„ .,f vi.w .

,,.,sition. In the la u cla>>
^^^^^^ ^^^ ^,

„,,,,, so -vnsha. .wea h.U t 1

^^ .^^^ ^^^
.^^

':/T.rw'«n..rea as nuchas the otheMU,^

; ; :L .t (le.;an States, even when they n.-uu.,,

„n.cisds at sueh eonfe.vnees as the ^rea (
onfu m

J^llu^ that the Donani.uw.s a Kingdom ^

t,c-aties remind ns that Hanover was poht.callN the

not an indejieneU'nt powe:'.

This ladeed is the precise spot n> wh.eh th a , >.

L other to h^.Kn., falling more and n.oreun,!.,

",
,.1 of nunisters. though it must he remembe e,l

I' to nearlv the end of the eighteenth eentun

'L. of the Kmg^vas enormous, thanks to h.seo.:

mtronage. Would it he now possible lor the san,

rr sovereign of two (Unernments . lueh n. to

1.; acted contrary to the VU.WS of eaeh other

.
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THK IXDKI'ENIJENCE OK TJIK DOMINIONS :,].;

(lillieult to think that this would he po^^iliie . the p, r-

M)iiaiity of the Kin;,' liaviny vani-hed as an eleMienl in the
fiMietioii, you are faced with the (Joveinnients of ihe eonn
tiies, and that these (Jovernnients winild he content to

have the same iiionaicli if they were opposed in foreign

poiiry is most improhahle. Moreover, a piacticai dillit idty

of^'reut importance exists : if there were to he t wo x.vereiiin-

tic. and still more if several, tiie (piotion inii>t arix-

whether the King was to retain power to appoint a N'ictroy

or whether the olliee was to he hereditary in some nu'inhci'

of Ihe royal family. In the f(»rmer case the dependenie of

llic one kin,;do;n iii status woidd he ohvious. while in the
other the |)o.itiou of the \'iceroy would he e.\ti-emely

dithcult, if the policy of tlie two (Jovernments wa^ to diverge
seriously. The union of Hanover and Oreat Britain was
rendered easy enough because tlu- first King was fond of

visiting Hanover and leaving his minister to rule Kngland
in his place, while, when lu' was in England, Hanover was
governed hy his directions, hut since (ieorge III, the L'nited

Kingdom would, it may .safely he said, not tolerate that

the sovereign should for any substantial length of tinu- be
absent from the Kingdoin.

It may be feared therefore that any real attempt to alter

the constitution of the Empiri- on the nuxlel of Hanover
would involve serious risk of the breaking up of the Empire
into totally indepeiulent States, without even a personal
relationshij) in the case of the monarch.' Oi' in the alter-

native an attemj)t at such a iclationship might in the long
run lead ;o a loser union, as in the ease of England and
Scotland. It IS nevertheless possible that the status might
l)c created and last some time, aiul it is therefore desiiable
to consider the arguments adduced in favour of the
|)i)sition.

' If the iiioiiarvh n-iiiaiiKHl the sar'ic hy Knglisli hiw, ,ill his siihjcils

WDuUI hf to one another not aliens ; iMiiirsdii v. Diirunl. in n- Sltii/m/
Elirtion I'ltition, 17 Q.B.D. .-)4. Xo doiiht \\m eouhl he altered hy jegishl-

Hon. On the separation of the Crowns, Hanox eriaiis heeanie aliens, just
IS on annexation Boers beeanie British
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r.Hl IMPETUAL T'NITV ANn THK mnilNMONS

In tJio lii>t l)la(e it is assrrliMl > lliaf llu- i.^suinptiun

iii<l.-iuM(lcii«f l.y Canada wonl.l In- nu assert inn of met. sin

in fact it is incU'iuMidcnt and -inci- llii> fa( t is ar.iptod I

lliitisli statcsMirn. This >tat(in(Mit is. I.owcv.i, a soiin

ovci-stat«nuMit and can hardly have lucn carefully thonji

out. It. is true that di>tin-.'iiished Hiiti>h slaf-inen ha

made a nund.er of statements which seem in aj^ieemt

with Mr. Kwaif > assertion. .Mr. Chand.erlain. out of oHi^

has called the Dominions •.-lates \vhi< h have voluntar

accepted one crown and one !!,.>:. and which in all else :

absolutely independent of oiu> anothci ,
and has talke.l

them as"- sister states eciuals of the I'nited Kinplom

everything ex-ejit population and wealth". Lord <in>

has 'spoken of tho Dominion (iovernments as 'partners

free as ourselves and with aspirations not less ample :

keen". Sir H. Campbell-Hamurman at the Colonial (

ferenee of J'.tnT called freedom and independence the esse

of the lmi)erial connexion, Mr. Lyttelton talked of pract

eciualitv of status, and Mr. lialfour of formal cMuality. i

so forth. These issertions may be strengthened by

vords of Mr. As(|uith that the I'nited Kingdom and

J)ominions are " each master in their own i.ous..hold. a
i^

eiple which is the life blood of empire, arHnilii>i .stant,.s

cadentis inijicrli '.

It is needless to say that neither these asseitions noi

more guarded eoncei)tion of Sir V. Tollock, that the J)..i

ions are " separate kingdoms having the same king a-

])arent gn-up. but choosing to abrogate that i)ait ot t

full autonomv which relates to foreign alTaiis '. hav.

close relaiion to facts. Despite Mr. Asquith's word .

Conference over which he ])resi(led declined to allow

Zealand to pass into law her Bill to sui)press the u~

lascar crews in her trade, or to add to the ])owers of Can

or Australia or South Africa to deal with merchant shipi

and the Commonwcalin (iovernment liad to conccdr

position as to its legislative power asserted by the Jiuj.

> EwaH, Kiv'jilnn, Pojurs. ii. 2(i3, 2(t4. It i« uscli's. (.. cite tlir-. il

of rli<-(»iii- u.^ .Miiuus arguniciit.
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THK INDKI'KNDKXCK OF Tlf I)(>MIN|.».\s :,\-

(Jovriiuiifiit and a<lvist> tli)> tiovernor ( Jciicial t

the Navij/atioii Hill on iIk; pain of tiiidihii it wa^ti

o icsirv,.

wlirn it was cliall'.'iti'cd in tl (' llMIII- loin wliicli

pap<'r,

I licv

(•111 ilii not prevent an i;'peal lyiiii; lo ilic linperial I'

( 'onneil wit I

rivv
loiit rhtainiiiK tlie -an(liMii (,f ih,. Imperial

(iovernment. In liU.". aii'l llHil Canadi had to ( oine to
the Imperial Parliament in oi<ler to secure the amendmciii
of its constitution in matters nf nn-.it monuiil. (iranted

1 consideration andthat the Impi'iial contiol is exercised ujil

restraint, can il lie pretended that the Doiiiinioti

indeiH'iidenl nations, when the Imperial (Jovernnicnt

in I'.tit suuu'est to the riiion of South Afri<'a that in its

Indemnity IJill it should avoiil s.^emiiiii 'o claim the power
to lei;alize the eontinuiition of martial law under statute?

s ail'

can

() r are iiulepemleiit nations siihject to have an A't of Isl'.t

invoked in litnT tio oveiride tl.eu' diilv enacte(| hms Iiiecause

their views of policy do ikiI suit iIkisc of the Imperial
(Mivernment ? That in many of these matters more lilierty

is perfectly properlion--hoiild t)c tccordcd to the Doinii

to ar;;ue. as has hecn seen aliove, but the fact of indepen
dence is far from lieiiiii vet attained.

'I'lle m iitt.-r is still mon' striking when the diiest ion o
treaties is raised. Mr Kwait claims that Canada has made
her own treaties, hut th? claim cannot lie made out fur

a iiioment. Canada has concluded several ai^reemeiits,

but internationally they are waste jiaper, and neither the
I)c inimoii (Joveriinu'iit which concluded them
foreiiiii |io\\er tliou.tdit otherwise. 'I'l

is th.it it is delinite in duration

nor anv
le isseiu'c of a treat v

or, if indelinite, that it IS

lurniancnt
. I he auiecnuiii s made by ( 'anada w it li ( Jermany

and Italy were a>;reenients of no delincd duration, which
iiierelv -ultcd in action by both jiartics in the wav of

legislation, while that with the Tnited States ended in
a refusal of the Canadian Parliament to legislate. Had it

Hcii a treaty it would have imposed an obligation to
secure legislat ion as it was, it resulted nicrelv in an a<,rree-

nieiit between stat

legislation in the fwi

esmen to try to obtain concurrent

countries, The department of externa!

!(^.t

4
.'
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»»THii> uK aMa.la l.a^ .... |m.«. . to .Hp.liaK- with a..y for.'iv

,.„„„t.v wl.afvr.-. a...l tl... ...nul.at...^ ..f tl... a«rrr...c,

of I'.li vv.nt f...n.allv I., tl.r l{.ili>l. aii.l.a-n<l...' ... <.nl

,„ ,,.. ,,|„,,,| i„ ,.,„,.|, xv.d. II..' l-nit.-'l Stat.'s (J.-v. •.......-

Tl..' ...•.„tiati..;.s with tl..' (i.Tiim.. ami llal.an c.i.m

„„,,„M.l .... ..l.l.iiati.... .... .•.tl..r sl.l.-: tl..- (i..vcn.n..

ftum.l t.. a>k tl..- (;..v.-.-.....-(:.n<-ral t.. >ij.M. an ( ).•<!<•.

(..,„„,,1 l„i„Ki..K to a.. .-...I 11..- s"i«"^ <"' <-'•""'" >i'""'^

tl„. (;,rmai. (:..v.-.-..m.-i>t %v....l.l a^.. .•asi- iin|...Mn>i >|h-.

taxati.... .... ('i...a.lian ji'""'^- »"" '» ^^'"* fxi'io^v "»'•<•••'

that tl..- ar.ai.ir.-i.i.iit was m.-n-ly t.-t..|.o.aiy. with a vi.-v.

a treaty l>n..^;n.-p.tiat.-.l, a...l >m.ila.ly in th.> cas.- of Ita

y\v kwa.t.hou.-v.r, lavs>tn-s>.... tl..-fa<t that \.f..l.

of tl..- l{.......la.v Wales T.-.aty' uith tl..- r...t.-.l St.

pn.vi.h-s that
• anv .,,..-sli.... ...• matt.-rs of diff.-r. ..<.- a.i-

lH.t%v(-.-n th.- hitrl. conti-aotinji |.arli.-s ...v..lvinji the i.-li

ol.li^rations. or intmsts of tl.o r.ut.-l Stat.s ..r of
'

Domini.... ..f <'ana.la cith.-r in ..•lati..n to each ..tl...

to th.-i. nspctiv.- i..hal.itan1s may I..- r.-f.r.-r.l f..r .Ic-..^

1o the Int.i-national Joint Comniissi.... l.y th<- ...ns.-.H

th,. two ,.a.tics. it l..-inj; nn.l.-.st<....l that on the |.a.i

th,' rnit.-(l Stale- any s.ich actio., will h.- hv an.l with

a.lvi.-.- <.f the Senate, and oi^ the part of His Maj.-

Cov.n.ine.it. with tl..- eonsent ..f the < :..ve.iH..-(;<-...-n.l

(......eil". This a«i-een.ent is r.-lie.l ii|.on hy Mr. Kwai;

shovvhig that the pow.-r to .lisc.ss any subject w.tl,

r.iite.l Statt-s has l.,-en I'.M-mally ^'iven to Cana.la in l^

of p.-oce.l.in- th.-ouyh the t iovc.i....--(:eneral. the (el-

Oir.<-e the Fo.-ei>in OHiee. and th.- British an.l.as-..

iK-fore leaching the Tnitcl Stat.s Cmnm.ent. Th.- :

i^ of ,..iirs.-. ahsurd : th.- .efereneo is ex|m-ssly stat.

.

the ti-eaty t.. l.<- one n.a.h- l.y the hiflh oontraotinjr \r.n\

i
,- the imper.al (Jovernnient. or strictly the Kin^' en

advi<-e of his Imperial ministers: in lespoct of (
ai;

l„.iny vitally interested, the Kinf; will act on the a.lvi'

his ministers with the consent of the Canadian (;ove..im

I
, f. Itn,n.:l Tnhh. 1!"I.-.. i.)..

s.-.l .-). Thp omission thcro to cit.- Hi'

(if till- 1 l;iuso may he miHl(Miliii«.

I: 'it-
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THK INI)KI'F,\I»KN( K n|- IMK DOMINIONS :,\'i

if lie lliiiik.- lif to a^rcc witli llicir adviic. IIk |miuiI <i|

flic Mdids in oltvioii-i • if is to engine lliil llic hIihihi nf

.Ml\ ^lllljcct fo llic ( 'i>IIUni->in|| i^ mail' with lll< rnli^. ul

of (anada jiisf as, in the ai hit i il iini aini the |ifciiiM.ii v

I lainis treaties, tlii" assciit of I lie I )niniiiii>ii» in lii^rv vsh, ic

iIh V arc >|M'(iaily interc-tcd i^ >ct nil av'ain-i tin iiiiiii <<\

the (loVelllMieilt of tile riliteil States to ohtaiM tli< a— ( III

i.f the Sennt<'. In such a casi' the |iioee<iiire li,i- m re--

>aiilv to he inoNf foiriial. ami the ,i--eiit of tlie lm|M nal

I Jovcinineiil inii-t he ex|in--ly ohraineij I'm m munul
. ises ininoi matters het\ve<n ('ana<ia and the I'mted Stales

,11". and have heeii foi' many year-, di-jio-ed of hy direet

I ominunieation Ix'twccn the ( ioveinor ( iemiai ol the

Dominion and the Uriti.-h amhas>a<lor M W.i-I iiiL-ton.

while flic Imperial (iovcrnment is infoimcil of .uiylhie^

of importance hy one or hotli of tlioe ollieei-. and so can

intervene.

The H-ond reason adduced hy Mr. Kwart is tliat in

defence matters flic declaration of imlcpcndent ! would he

of the i/reatcst idvantajje since it Mould riinove ( anada

fii.iii the danger of heiiiL' involvt d ni l>riti-li war-, while

It would he wholly unwise to lean upon I5riti-li a-^i-taiu e

if there should ari-e need for it : nay notliin;.' in l'.iili>h

hi.-torv i:iv<'s any a^sni'ance that the only u-c of an ciinr-

!.'<'ncv made hy the r>riti>h (lovcinnicnl waild not he t->

cement ht I fiicndshi|) with a forei^'ii >taie at the e.xiMri-e

of Canada. On tlu- other hand, it i- intolcrahl-- that, wiiile

(ircat Britain can rely on .Japan in ecitain eircum-taiucs

or on Krance. slii' could not i;l\ m an\ i vent on active

aid from Canada. In the ease of inde|)en(lence their would

havi- to he a delinite arran<reinetii which would 1"' hitter

for hoth.

Now the jiosition of Canada in rc;.'ai(l to war ohji-atioii.-

is undouhttdiy curious, since she can he involved in w.ir

withouf her consent, hut need not fight if >he does not wi>li

to .so so. It is, however, ohvious that another way of

avoiding the anomaly presents itself; Canada might

acipiirc a voice in deciding (piestioiis of war, 'Ilic lack

S I
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-.20 IMPERIAL UNITY AND THE DOMINIONS

„{ ..l.ligation on Canada to figlit for the Empire is certain,

the treaty of allianee with Japan imposes an ohhgation

by British eonstitutional kw on the United Kingdom

aione to sueeour Japan in the events eontemi)lated, but the

disadvantage is one which accrues to the United Kingdom,

and hardly a reason for insisting on Canadian independence

in itself. But the assertion that Canada cannot rely on

British sui>])ort in anv ditliculty must be met as being both

countir to theory and to fact. The theory is undoubted .

apart fiom the earner admissions of statesmen made to

the British House of Commons in ISCil.it was made clear

in the negotiations regarding Canadian defence from l«(i4

onwards that the obligation to afford Canada every pro-

tection was in the fullest degree recogniz-ed l)y the Imperial

Government, and the same thing was repeatedly asserted

at later times as at the Colonial Confeiences of l'.t(i2 and

IJtOT, and in Parliament by the First Lord of the Admiralt>

in l'.tl4. The constitutional doctrine still hohls good (low

i

to the present time that the obligation of defence in tii«

case of the Imperial Government is absobite.

The real (juestion therefore arises whether in point o

view of historv the defence has failed. It is needless i.

say that the errors of 1T,S3 and of l«l-t have nothing tn ,h

with Canadian self-government : the treaty of 1842 may h

considered as having been concluded after that systcn

liad set in, an<l in that regard recent research has s1io\m

that the treaty was an excellent piece of diplomacy for tli

Uniteil Kingdom, making good in no small degree cailit

errors. The Kecii)rocity Treaty of 1S54, negotiated h

Lord Elgin, was a splendid bargain for Canada, and th

I'nitcd States were very glad in 18()t) to be rid of it. N'

is there the slightest doul)t that the Treaty of WashiiiL^t,.

of 1871 wi's an excellent one for the Dominion : the Cuilc

States (Jovernment terminated it with much plcasuiv i

1885, and when a new treaty embodying some of its pn

visions was negotiated ii. 1888. the United States Govcn

ment could not obtain its ratilication.^

I Sir V. Tiii>i.i-r. nccolhdioim ofSixln Yinr><, pp. :t7l, :i'.»l.
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The acousation^ is, however, made that the case id (amula
ill the matter of the control of the bays on the coa.4 of the

Dominion ajjainst American fislierrnen was seriously injured

1)V the British policy of concession. Tiie tir>t chari'c is

liiat the Bay of Fundy was conceded in IS4.-), but liie

surticient answer is that tlie (ioveinmcnt of Xova Scotia

was prepared to a^ree, and did so. and the obji-ctions of

that Government to the oi)eniu^ of other l)ays witc respected.

Sec<mdly, it is objected that in 180(5 the British (Jovcrinnent

insisted on the re(hution of the Canachan chum to excbide

Tnited States fishermen to the case of bays with mouths
not exceeding ten mik's in width, the llncc mih- hue l)cing

(hawn from a Hue l)etwecn tlie headlands at the ])oint

wheie the bay reached that widtl . The rule, however, then

laid down and accepted by Canada was based on the fact

that the United States Government denied and had a right

to deny, if they thougiit tit, the British claim to bays

ill loin, and therefore tlu- Biitish (<overnnu'nt wcic in the

{losition that they nnist either insist on making good their

position at the risk of war or must adopt a compronnse

which they couhl be certain of carrying w.th an arbitral

tril)unal if asked to arbitrate. The third charge, the opening

of all the bays from 1S7U onwards by a system of licences

or by treaty, was a policy in which Canada thoroughly

loiuurred, and the reason for her concurrence can be seen

from the proceedings of 1.S87, when she tried to enforce

exclusion of American fishermen by the ])olicy of forbidding

them to purchase bait in Canadian waters. The Cnited

States Congress passed a non-intercourse Act, and though

Mr. Ewart considers that this Act was a mere ' bluff ', it

is sufficient to say that Sir C. Tu])])ei', who was the joint

negotiator with ]\lr. Chamberlain of the treaty of ISSS,

regardeil the measure as a very serious nu'nace to the

])osition of Canada, and doubtless his view, based on his

Unowlcdge, as nnnister, of the whole position, must be held

to have been correct. It is fair indeed to record in favour

«|f Canad>^ that, during the whole ])eriod of the fishery

Kwait. Kiiiijiliiiii I'lipim, ii. ll."il(i.
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r,22 IMPERIAL UNITY AND THE DOMINIONS

nopotiation., she realized that the ,)o.> = '.. was eomi)hratecl,

and that the differences cf opinion between her and the

Imperial Covernment as to the degree in which the rights of

the British Crown should he enforee.l turne.l in the nuun

on details. Moreover, it is i.ndeniable that the Br. .sh

case at The Hague in V.m was fought with an excelleni

persistence, and that the British Government gave valual.l.'

assistance through the Attorney-General. Mr Ewart com-

plains that it had been expected that Canada '"«l
>«^^r

ovuidland would be allowed the complete control of the.r

own case, but the assistance of the British Government

was appreciated and valued by the Dominion and he

Newfoundland Governments, and took place with their full

concurrence, apart from the fact that in the case of a trea y

the intervention of the Imperial Government was both

constitutional and necessary.
• .^u + »i

Another charge^ against the United Kingdom is that lu

interests of (\anada in the Behring Sea case were neglec cd

bv the Imperial Government, and in special by Lord Oali>

burv. who spent his time in giving away concessions t.

the" United States. The accusation is. however, hard);

borne out bv the facts : the United States (Jovernmen,

did desist from seizures in Behring Sea after asserting it ^

full right to make them.^ an.l it is idle to presume ha n

did so out of anv other consideration than that it felt th.'

it couhl not go 'to war with the United Ki^ngdom on .h.

question at issue : it is not to be supposed that the I ,u„ ,1

States feared Canada. The fact that the ultimate rcM.l

of the negotiations was an arrangement which restn.t.,1

the rights of Cana.lians to take seals on the open sea wa^

due to the obvious consideration which every scient.h.

man admitte.l. that the process of killing seals on the „,.:.

seas was not merely barbarous but very was eful. an<i

1011 Canada herself fully agreed to a treaty, which .nclml.d

Japan and Russia, and set up the principle that all pela.u

sealing was a nuisance, and shouhl be put down, .'.n,-

pensafion. on the other hand, being made to the pcla.u

1 Kingdom Pap(rf, ii. .">',) 112.
- Above, !>.
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soalpis for being shut off from their occupation. The

Canadian (Jovernmeut accepted the seal fishery arrange-

ments, for it recognized that the ehiim of the seah-rs to

( xcrcise their oceujiation was one which was unchMiiahh-.

but which, unless carefully regulated, would have resulted

in the rajud destrtictiou of the seal herds, and the end of

the sealers' occupation, and their reward was tiie wise

treaty by which the seals are protected for the most part,

and the Dominion compc ' for giving up the right

of its subjects to engage in . i desirable trade.*

Far more serious is the co nt made by Mr. Ewui.

of the conduct of the Alaska bo. i.ry arbitration with tiie

I'nited States of America. It is difficult, if not impo.ssible.

to condone the folly which caused the British Government

to insist that there should be a British aibitrator on a tribunal

which was to deal with a (piestion j.urely Canadian, and to

keep him there when it was learned that the impartial

jinists of repute .stipulated for by the treaty had been chosen

from gentlemen who had declared thei. elves irrevocably

opposed to the British claims, though tl.eir mistake in this

regard was shared l)y Canada, who adhered to the original

clioice of arbitrators. The choice of Lord Alverstone was

singularly unfortunate, as he belonged to a type of man,

good and clever enough, no doubt, but completely at the

mercy in point of tactics of his Anu-rican colleagues, and

he was. moreover, determined to have the (iue.>*tion solved.

Tn the residt he produced a settlement in Hat defiance of

his Canadian colleagues which could only be called ludicrous.

as it contravened every principle of common sense and

geography in its location of the initial ])art of the bouiidary

line, spoiling the frontier, and making it indefensil)le from

a strategic point of view. The worst of the matter was

that it was quite clear that he had yielded on this jmint

merely to secure a .settlement. His concession of the other

points was perfectly legitimate as a judicial finding, even

if it may seem to some that he misconceived the weight of

' I'nrl. /V//).,((l. .-)<»71 : fiiiOl. \<\>. 12. i:!.

- KijKjiluiii I'ltpirs. ii. 108.
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524 IMl'KRIAL UNITY AND THE DOMINIONS

the argument . but his yielding of the ,iue.tion of t he boundary

among the islands eould i,ut be defended H.s condue

tvas bitterlv resented for years in the Donun.on and, luu

it not been that the importanee of Alaska has dnnm.she.

considerably of late, the injury done by Ins errors and

complaisance to the relations of the Domnnons and the

United Kingdom might have been mealculable loi-

tunatelv, the Alaska episode is isolate.l and probably on

it alon; has been based the prevalent nlea of the lint >h

Government as saerifuing the Colonies cheerfully for the

sake of popularity.
i k;.,,,

A further objection to connexion uith the I nited King-

dom is based by Mr. Kwart on the ground that in the Hague

arbitration the British ease had to meet t'^e fact that th..

headland doetrine had not been insisted upon by the Bn isl

Government elsewhere, but that that Government luul

endeavoured in Europe to restrict it as closely as possiWe.

This accusation, however, seems wholly gi""'^";^^ •- "'

British ease rested throughout on the dehnite fact that the

treaty of 18IH dealt with the bays of North America as ben,,

closed waters, the three mile limit of exclusion being dra^^>,

from the coasts and the bays, not from the coasts o/the bay>.

To this contention the United States Government proved o

have no ade.iuate reply of any kind, and the terms of the

treaty made the British practice elsewhere irrelevant Nor

does it seem to have weighed with any of the arbitrator.

who paid most stress to the terms of the Treaty of W a>h-

intiton of ISSS, which never came into force, but which madr

pmcticable suggestions for the decision of ihe bay question,

suggestions .lepending on the oj.inion o the Canadian

negotiator. Sir Charles Tupper, who defended his views en

these points with great vigour and success in the Dommu.

House of Commons, in moving the approval of the treatx

.

In truth, the complaints made by Mr. Ewart seem to p-uut

to failure to reali/.e the essential features of foreign negotia-

tions, namely that the British view of what is right i^ ...'t

necessarily the only view, and that inler .e great po..,.

cannot simply issue orders. The concessions and hali

i:
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mcasmcs c.f Uio Brilisli (iovt-rnimMil he constiiiitly icpiv-

sents as firiovous failmvs, and cont lasts tluni wit li the strong

words of Canada, but Canada had l)etwep»: it and the Cnitcl

States the British buffer, and tlie re.ii question to be put

is rather wiuvt attitude would Canada have been al)Ie to

adoi)t t'Ks-«-m tlie United States, had tlie rniperial (iovern-

ment not l)een at hand to l)ear tlie l)runt. I'nless jxr

luipo.'^sihile it can i)e said that Canada would have done better

for lierself by lierself, it is idle to hold that Canada lias

suffered from British i)roteetion. Xor in quite reeent ye..rs

would Canada deny the value of the aid jiiven ])y Mr. Uryee

as ambassador, in negotiatiujr for lier one treaty after

another of the highest value aiul inqiortanee.

In tlic third plaee. it is argued that by l)ccoming an

independent State Canada would be able to take part in

international Conferences, sueh as that of The Hague and the

i ndon Conference, and be able to give her opinion contrary

to the British view, in favour of the immunity of merchant

ships from capture at sea.^ If the .lelegates of Canada

would have done anything so excessively foolisli after having

tlie opportunity to hear the views of British AdmiraUy

experts, it mav well be doulrted. But, if they had, they

would ceitainlv, as theory before and practice in the piesent

war shows, have been entirely wrong. Jiut the demand

that Canada should be allowed to take part in these Con-

feieuces is in itself entirely right, and such participation

would be of th(> greatest aid to educate Canada in the nature

of foreign i)olities. a fact on which :\lr. Ewart justly lays

great stress. But it is ])remature to suggest that Canada

cannot be i^eju'esented without becoming indeiiendeiit :
it

is true that the imperial Conference- of l'.»ll merely went so

far as to assure Canada and the other Dominions tiie right

to take part in the pre])arati()n of instructions to the dele-

gates to the Conferences in future and the circulation

among the Dominions of treaties affecting them before

1 Kwart. Kiwj,U,m I'ap, r-. ii. 24:! .V!. This lupcr was (lat«l .luno I'.tU ;

A\ii;iist .sufii((xl to sliow its loinplfti' I'ironcousiu'ss.

- Pari. Pap., Vd. r>74.-), pp. 15, l.'W-2.
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520 IMPERIAL UNITY AND THE DOMINIONS

signauuo. But the restrictea naturec,! ^1- P-P-"^;' ^-
nfen-lv due to the faet that the Doinnuons chcl not a>k f .

Zy ..ore, a..cl it i« a., established ...uxi.n of ,ove,.n„.ents
>

e neede so ..u.eh as is asked for a.ul .u. ...o.e. There appea.

s

o H- no reason vs hatever why the right to take part ... thes

;-onfere..ee. by plenipote.Uiaries should ..ot be aeecM;de t -

C'a..ada, a..d vet Canada .night renuv... part ..f the E.np
n .

he plenipotentiaries .eeeivi-.g their f..ll powers u... ler the

grea sea of the United Kingch.n. o.i the respo..s.b.l.tv nl

i : KMial ..u..iste,s. The pla.. has bee., adopted for a ec«

ferM.ee of quasi-politieal eharaeter, that on w..ele> UU

gVaphy. a..d the ,>reeedent .night well be followed ... a

'"in thrfourth place, it is co..ten.led by Mr. Ewart that 1 1..

change would ...ake for clear thh.king, and that confus.o,,

:.e.sults fro.n the fact that Canada to-day .s he d to be an

of the Empire, while in fact it is not part at all iht (lu.

'Ln here sle.ns to be begged : there is ..o co..ce.v.jble rea>., .

vhv there should ..ot be clear thi..ki..g as to the p.esen

•lations of the E.npire, and the objectio.. to tl. ..e ,

•

e,..pire
'

of the British Empire, though it has the autho t>

of Lord Mihier, is a singular example of log.cal falla
.

E...pire, it is argued, on no co.iceivable grou.ul, .nc^ns t

part of the Empire is subject to the U.uted Kingdom It

n truth, empire .nerely .neans a sovere.g.ity, and >a>^

„othi..g about the relation of the parts :
an e.npire n.n..

posed of self-governing commu..ities is ..ot
..j

tl- shg" '

degree anomalous: obvious insta.ices are the E..M>n. -t

Austria a.ul the E.npire of Ger..uu.y, or the for..un- E...pn.j

of Brazil or Mexico. The Empire of India js not give., t

title because^ it is subject to the United ^"^^;
--

because it is a sovereignty in itself. Nor in t.u -

any other term by which the co.igeries of

-""-^f-^^
'

make up the dominions oi the Ki..g can well be c lied ,n

ITcolLive ,.ame 'empire' ...ea..s merely that the . .

for purposes of international law, co.isists of one -m.k

sovereignty.

' i'luiiilv thi« is Lord Milnors view, Staiulard of Empire, May 2:i. I^-'^-
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A more serious cotisidemt ion is the fifth, tliiit the ehiinge

(littieulties arising

the Empire

ter'-itories

,{ rehitionship Nvouhl reheNe the lm|.erial (iovernmei.t ot

^ from the ixiiomaly that, though part of

, Canada does not svil)mit to aUow to enter her

„...,^ anv British snl)jeets save sueh as she chooses.

It is pointed out that it is dittieult to understand, if Caiuuhi

i> part of the Empire, that she sliouhl refuse entranc- not

inorely to Hindus hut also to Engh •imen. if they seem to

fall short of her exaeting standarils of late years. It is

ditlieult for India to uiulerstand that a se)f-g..veniing

Dominion cannot he coerced, when they know that their

Ciovernment at home is manifestly subject to very close

,.„ntrol hy the Imperial (iovernment. Nor is there any

douht that there is force in this argument :
if Canada were

a„ independent power, then on tiie one hand the position of

the Imperial (iovernment vi.-a-vi^ India would he as simple

as it is in the ease of the Tnited States, and on the other

hand the Imperial Government could deal with Canada

more franklv and freely when it had over it no legal au-

thority, but merely the considerations of courtesy an.l

international law.

The position of India with regard to the self-governing

Dominions is indeed one of the greatest difficulty and com-

plication, nor can any solution immediately be expected.

It \, diHicult for India to appreciate the position of the se -

.Governing Dominions : it is true that in practice the self-

governing Dominion of the Cnion of South Africa treats

I'.ritish-Indians worse than any foreign possession, and that

thev were before the European War less harassed m Cerman

possessions in Africa than in Natal, to the prosi)enty o

which thev have contributed so greatly. Nor is it unnatural

that, when an Indian carnot set foot in Australia without

being exposed to insoleiKv from petty ollicials. it slu)uld be

asked why Australians should be entitled to compete in the

India Civil Service examination, and be appointed to posts

in India. But to recognize the difficulty of the position and

to despair of a solution are very ditferenl things, nor is it

worth while to untie the bonds of empire because Canada

^< I
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nrefors (Jalioians to British-Imlians, a.xl tjcts l?.itisl. >..»,-

ocls wlK, fail torstahlish thomsdvi-s uithin tinoo years,

acting somotinu.s with groat ,.nfair.u-ss an.l injustice. 1
he

a.-istance rc.ulere.l to the EnM-i.e Kv the Ind.an; forees in he

European War .nust have it. et!eet in hreak.ng .hnvn th.

worst of the preju.Hees prevailing amoug the -
;!'""'/;';^^;;^

;

it cannot be without a lesson to the niore intelligent of on

f.Uow subjects in the Kmpi.e, that, while India was able to

sc>ndmento the front in Eraneoat the time of greatest i ec- ,

the Dominion in which Indians have been treated worst no

merely was powerless to send aid, but was m the throes ot

a dangerous rebellion.

Miallv Mr. Ewart oontends, the s.atus of eoloin i-

one which is unworthy of the self-respeet of the Domin.on.

• The eolonial status ', says Professor Leaeock is a worn-

out, bvgone thing. The sense and feeling .>f it has beeonu

harmful to us. It limits the ideas and circumscubes tin

patriotism of ovir people. It impairs the mental vMgcjur an.

rarrows the outlook of those who are reared and ed e. t. 1

n our midst.' Or, as Dr. Parkin says. " If the greater 1 r.t.sh

colonies are permanently content with t^H-.r P-sent poll e

status, they are unworthy of the source frcmi -hich th

sprang.' AH this must at once be admitted .
it tli.

Dominions were to be content to entrust their foreign pol.y

to the Mother Country, and to lean on that country to.

defence perpetually, they would show a ^^^^^ ;^^'^
which would be deplorable, but the suppositmn that md.

pendence is the only way to solve the problen. is not ;^«>-;

nor reasonable. The process of development of the Do-

,„inions has been slow but sure : they have grown t>.

str.-n.th to strength and have attained more and mcMv tl..

stature of nationality : they are not now colonies save f.u.n

the point of view of formal law, and the use of the w.

' colonial
'

is due only to the fact that the subs itutc Do

minion' is diiHcult to adapt for all adjectival purposes

1 So also as reganls ,Ta,.a„ ; ef. Ilo.nnt TM., li.U, v "tO^. '^« I" ^'^

Zealand feeling.

2 (.{. Uniinil Tahk, 1915. )>. 624.
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Hut that thfir cniorjionco into iiatiniml life should lie l>y way
(if iiidcpeiulcnco, perhaps followed hy a cIoxt union, is rather

an unreasonahle theory, and those who have expressed the

view, tliat the development of national status is a neee^sarv

preliminary to t loser union, did not as a rule mean that the

Dominions should tirst heeome indipendent : they meant
only that the fullest development of autonomy ((insistent

with the unity of the Km])ire is a necessary |)hase of the

development of the Dominions. This would he fully ad

initted hy Sir Hohert liorden. hut he has enunciated the

piineilile that ii now lies to (-.xtend the nationality of the

Dominions, not hy e.vcludinj; them from British nationality,'

hut hy <iivinj: the Dominion a just shari- in the control of

foreif;n policy in return for their assumption of a just share

in the hurden of defence.

There can indei'd he no douht that the two thi.ifis are

inseparahle. The acute mind of Sir Wilfrid J.aurier- has

always seen that the two jjo together . if advice is given and
acted on hy the Imperial (ioveriunent. the Dominions, he

poinfed out at the Imperial Conference of I'.tll. are morally

liound to follow up that advice hy assistance in war. In

this Sir Wilfrid sees more clearly than Mr. Ewart. who con-

siders that Canada might proj)erly have ])ressed the I'nited

Kingdom to adopt the suicidal |)olicy of exempting merchant
vessels from ca|)ture at sea in time of war, without aceejjting

any res|)onsil)ility for this advice. That position is in\p()s-

sii)le if advice is meant to he considered seriously, and
a great Dominion should not oiler [)latonic remarks on vital

issues of the conduct of war.

' The ideal of .M. BouiMssa [Qw ih rmi^i-iiiiii.t a V Atighti rrr ? Montroiil.

KM.-.).

- Pari, flip., ('(I. .-.74.">, |i. 117 ; lioiiwl Tabli . I!ll."). |i 4;{l. ^\\
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\\i\f one ill wliiili tlit'iT cDiiild l>f (liniciiltv iliir to iiuTr

I'ciimarv <()ii-^i(l«'rati<>ns. am I such rlitiVrciK r-i an- li—

annua hie to ti»-atincnf than (litTciciu <- nyanlinw imar

iiitanniltlf tliii.jis. The sticss laid on ini|Hrial i'lrfnciir..

iiiav. iH'iiiaps. Ill- ti;uc(' ax a matter of lii-loi y to tin- sfion;.'

(tToits iiiadr »•>• SirCliarli'sTiipiHi' to im|)ii-- llii> <l(«nin.'

upon liiscontrinpi )ia rii-HUH tlu'onc mode of ctTci tin^t I in p< rial

nni

one I

ity. 'I'tif proposal in his moiit h w a> an .xl rcnitl.v nat lual

inU'fd. for hi' was anxions to Iniihl up tin- Dominion of

Canada at a tinn- wlu'ii. in IS'.M, there was no siyii of the

realization of the ^reat prospe(l> of the Dominion, ami .t

was only rijjht that he should advo< ate ,i poli.y tiiat

>eemed to him to jiromise Canada the population which she

<o urgently needed, and which jarsisted in fh.winjj to the

Inited States. Moreover, he had assured liiiuself fiom a

>tu(ly of the elTt'ct of a rise in wheat prices on the eostof

l.nad that a rise in the |)rice suih as would he caused hy the

imposition of a tariiV on non-colonial wheat imports would

not atTect llu- |)ri«c of hread to the coi\>umer. To his view,

therefore, the project of Imperial I'reference for Canada, and

iu modified shape, e.j;. in reduced duties on Cohmial wool,

for other parts of the Empire, seemed feasible and inevitahle.

This view was ex|ir»-ssed hy Canada, the Cape, and nearly

t the Ottawa Conference of

t of the (lav deliherately
all the .\ustralasian Colonies a

|s«»4 • hut the Imperial (iovernmen

reje

unliU

ited it as contrary to the i)rinciplc- of Krce Trade and

•Ivtohenefit the I'nited Kin<."h>ii» or the Colonies them-

selves, while leading in all prohal>ility to ditHculties with

f-tivign powers, though it was explained that there would

liave heen no ol ejection whatever to a proposal of Fiee

Traile within the Empir.-. which the fiscal exigencies of tl

Dt)niinions n ndered out of thcqtiestion. Revived effectively

m nt02, the project hecame a living i.-

Kingdom hv thedetermin

ue in the I'liited

ft(ation of Mr. Chamberlain, after his

,isit to South .Vfriea in l'.t<>3. to present it as the West j)olioy

Tin Xiviluvlli C,vliir;i. OitolKT. 1S!I|. nnd a {uitluT
Scc> nil article ni

i-.Niilaiiation in till' saiiu' journal of April. IS'.I2 ; rriniiitn ill I'l rnlli I'hfni-'^

"f Sirlij Yiiiri, !>(. -•"«()--!t8.

I, 1
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for .h . Itimat. f-.U-ration ot th- K.upirr. I. is ,u-,f.ctly

!:«' ..i>>." ''<'"'"'.'•••:"'
'•'•'''^;rn::;ru^

;. latlu. ;<.wiu,natinn>ov,.r..a,. .l.^.a

i,;,lJ.ltoumt.. in.l.u-...m>.. ,n a Moral

i,l.ttv>sontlu-fa<t that intluN.uth VfrM.i.i

,„,„C..lonial troops ha.l at onr timo o. othr-

„„. ,.,„„i,,,. hut tl.at i\w\.cvnmuy l.unl..,^

il„.n.l....n.i.. fartoohiKl- a nu .-...<•.> tl.

,nnu...t It «.-... tluM.xtni.M-,lesuil.r tl.a-

.a-(nl.ni.-Hto>'.ow tluii rra.liiu'ss to 1" i..l>'

1.1 Ik. miprocato.l ; the piiii.ii'i'

,,.n agm.l to l.y Australia. Now Z<m-

Uriia. ai..l Cai.a.la ha.l .arn.-d it Hit-.

U.rn.ai.V vvas now pi-ualizinK Canadian

,„,.lv not a true ii.trrpiftation of th-

,„1.. which lu'lun<s..lf M.l, iH'li.vinn that

: , .....iTist- tra<l(' and make its iiiovfinciit

10 ,11111 should oi- •> iHilt.ist ii'< 1111.
::;and,no,.eW.tohiydow,ithat..oth....<..^..o^.^^^^^^^

to a-Mst Canada, .-itlu-r dircntly or .nd.rcHtl>
.
In .n.l.Kin.

Cennanv to ahan.lon h.r hostile attitude
_

'nuM.n.posalfora revision of the eone.-pti.a, of Imu 1
a

L

i.:;;:';:!.restofl.nperial,un,ywas.rad.ialy.^^^^^^

th.. rnionist I'art V. and by other nien.hers of that pait. nn..

veloped into a' full ,row. theory -.f I'roteetion as hni.

. ndle ill itsoH- for the l.enetit of the Ciuted Kni,.lon,

': e^tionwhieh,ofeourse.isn..teo.iip^^^

u 'istent with the doetrine of Imperial l'.ef--«-

eWIf attaek ,.f the l.iheral I'ar.v ,n the perio.l fron. U.n..

.

'oLas.lirected against the prineipl^- of I'roteeu,..

the principle of ( -l.-nial Preteienee was assa.le.l u the u ...

Uu:;:cluise in theory it was contrary to tlK. rules c.^

TLie, or nioio often because, without a violation o tlu
.

.v.te.n of the ••ountrv hv the imposition ..f n.-w taxes Mn.pl

o he m. ,..se of rJmikon in favour of the Dominion.

offectte preference ••ouhl he ,iven The position ot M

Kinploii

unioi

\\

tak. "

of t

lnil> .'
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the
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lami. '
''I

»-lTi-(t for \

imi>" 1"^- '' '
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doctiiiie of i''ree
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CliaiiilKTlaiii ii hix |iio|K>salH hml Ihiii iciiihutl iiiin h iimiv

iliU'iiilt by tlif fait tliat witlioiil his Kimwl. •.!;;,. ,,| ,..ii. at

nim tlu- iTgislialiuii <liitv mi wlnal, iiii|ni»ri| fm n\riiiu;

IMiijioMfs liuiili^ tlu" South Aliiraii War. «itli \\hi< h In h.i«l

propoM'tl t<in|u latr ill favuiii' iif thr |)nininii>ii>. \\,i^ ri|M alcil

1\ Mr. Kitrhii' un « liaiu* 111 if the K\( h(i)iM I
111 ( -.III")! rl

\ .>ir. mtrmi' a?*

'

iif coursf It'll itM'lf til iiiilrtiiiitc imiiiliii- i.f (litli( ullit~ ami

(liiiihts, hut the inaiii aigiiiiu'iit wlii>li \va-< i ITiiii\r in ilu-

ii.iiiitiy was iiiiiluiil'ti'illy the vim that, iiiiii'ss tin- piiri' i.f

fuoil was iiicrrasfil, thru- wniilil hi' no rctiini I'f m iiuir.iM-il

iiiiii' to faiiiiiTs ill ( aiiaila. ainl I hiicfoir im o!i\ ioii.-, l.ciiflit

t< till' Doiii'iiioii, wliili', if thr i>iiri' \m i. to lu' imriMMil, it

w.itilil |nr«s ino.st lii'uvily on tin- \riy poor cla-sfs ot tin-

|M>|)iilati(>ii, who wvw vi-iy much worse oil' in ivny way than

the fanniTs from w liom an imri-a.st'il jiricc was asUnl. (»ii

the other side it was ariiued that, without any aetiial iiicrea-e

ul j.iiie, theimi.ositioiiof a ilitVeit 'itial duty on wheat a^'idiist

the forei^^ii im|)orls would result in iin im rea-ed -upiily I.eiiii;

obtained from the Dominions, which uoiild cnalile t ln'

iiiaintenaiue of a laijie |io|iulation. and it was |)oiiited out

that the inereasc of populalioii in the Dominions uas a

matter of jiieat linjierial iinportanee. .At the same time it

was sujr<ie-ted that there eould he no e.Npe<ta.tioii of the re

teiition of the Colonial piefennees aecoiiUil l>\ the (oloiiiis

if there was to lie no leeiproiity. To these aijiiiment- it

was repli<d that the mere a^'iiicL'ation of population in a

Doimiiioii was not de-iialile. that ipiality was important .' and

that Canada, in her imliseriminat inu readiness to take in .my

kind of men, was adopting; a less wi.-e policy th.in Aiisti.dia,

even if tie latter iiii^ht ;zo rather far in her e.\r!'iM\ em—,

when it was applied to keep out men whose only fault wa.s

that liiey liad taken the ordinary precaution to sei iiic an

(ii<'a<ienieiit before tliev proceeded to the Comnioiiwivdth.

as ill the faniou- ease of the Six Hatters, which ea.M just

ridicule on the Commonwealth (;overnincnt. .\s ic>;ai(ls

tiiewithdrawalof theColonial preferences, it wa- pointed out

' 1 I. .Milchcll, Ii 'tl'ni < -niotl'i Jon tin Wor. (ip. llJii.Mii, .ii.u tiic h |.uits

tiun lilOll.
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that tlie jnefi'ienci's wt'ie loally advantageous in their o\v

way to the people of tlie Doiniuions, as they formed a coi

venient method of obviating the very higli j)riees wliieh ti

duties caused consumers to ])ay.' Moreover, the j)referen(

was some recognition of tlie great services rendered to tl

Dominions by the Imjierial (iovernment in regard to im(

tection of trade, the foreign services, diplomatic and cot

sular, and naval defence generally.

It is probably now possible to looi< at these matters i

a more dispassionate light than was conceivable at the tin

when the matters had been turned into (piestions of part

])olitics. It wjuld be idle to deny now that the question i

securing the union of the Emi)ire by commercial means

not of the highest importance : it was nuide a party issi

in eonnexio'" with the Colonial Conference of 1!)07, maiiil

through the fiery eloquence of Mr. Deakin, who in l!t<

secured a satisfactory grant of British preference, on tl

line of the established Commonwealth and Colonial doctrii

il.at no such preference can ever be given as will hamj)er tl

development of any Dominion indu.stry. It is important t

realize that this ])rinciple lies at the bottom of all the pi

ferences accordeil : the Dominions are not i)repared ii

€"t moment to acce])t the doctrine suggested by Mr. Chamln

lain tliat, while juotecting already existing industries, tl

Dominions should refrain from ])rotecting industries not y
established, in return for a protection for their agricultni

and pastoral products in the rnited Kingdom. .M"

Dominion statesmen are not so unwise as to adoj)t the lai

guage of Sir W. Lyne, Mr. Deakin's colleague, that il

importer is a nuisance,- who ought to lie alwlished, but in

Dominion feels that it is a legitimate part of its natioiiiil ii

to make itself as self-supporting in every way as ])os-ilil

The work of the Connnonwealth Parliament has largely i

m

tiisted in considering apj)lications for increases of tarills. ui

mo(iifications of tariffs in order to protect new Industrie-. '

fui-ther to protect old industries, and the jtolicy of the ' "H

' A view widely lieki by the farmers of Cimaila.

^ t!f, Ciiwidiini Awi'iii! ii'-yiiir, l!ll.'{, ]>ji. i'.K) seq.
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nionwealtli, of New Zi'alaiul, and of Canada lias Itcrii al\\a\ s

tlie same, that, on a case ))eing made out tor jnoleitioii Ity

reason of inability to compete with imj)oited ^oods, duties

will he imj)osed or bounties given on local |iro(hiction, or

hoth methods will be resorted to. it would be idle to

criticize the policy of the Dominions in this regard. What-
ever may be thought of the policy whicli originally .-^ct the

Dominions on the path of protective taritls, it would pio-

bably be absurd to try to leave that path in any abiupt

way, and it must be left for the future to show whether the

Dominions will follow the example of the I'nitcd States, and
finally themsolves of their own free will lower their tariifs.

New .South Wales has never been satisiied that the tarill

j)olicy is as satisfactory as Victoria believes it to l)e. In

Canada the movement for lower tariffs is a very important

one,' and the value of the British i)reference there as breaking

down excessive tariff bars is shown by the solidarity of the

whole of the west and of mucli of the east it.self in the demand
that it shall not be touchcil if it cannot be increa.-^ed. In

this case at least there can be no question of the voluntary

character of the
|

ference or piessure for its reciprocation.

In the Cnion of South Africa, on the other hand, while the

tariff jaeference has not been witiidrawn, tue jtroposal was
mooted as suitable for di.scu.ssion " at the Imj)erial Conference

of llUl, that the tariff preference might be replaced l)y

a i)ayment made by the Union for i)urposes of defence, but

the Government withdrew this jir()j)osai before it was fiually

placed on the agenda of the Conference. The value of the

])reference in the ca.se of South Africa has beyond all doubt

Iteen considerable, and its withdiawal woidd be a matter for

regret, but reciprocity in any effective way is praitically im-

])Ossiblein the special case of the nature of Union jnoducts.

From the j)oint of view of the United Kingdom the jiolicy

of Colonial Preference and Protection generally must now be

considered in the main simply in relation to the advantages

to be derived in the United Kingdom. The obvious fact

that the Donn'jiions do not need elcemosynaiy aid renders it

' Cf. Ibid. •' I'arl. Pup., Cd. 5013, iip. lo, 10.

h|:
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unnecessary it) consider the tiue. tion as one of support for

fce»)le dependencies, Uke the West Indies, and due inipor

tance must he attaclied to the fact that the Dominions in

their policy simi)ly consider, and no (U)uht rijjhtly considei',

their own interest as tl\e determining point in tlie matter

The situation is not rendered any easier l)y the European

War : it is certain tiiat on the conclusion of tliat war it will

he necessary for every consideration to he given to the wishc>

of Russia,' of Japan, of France and Italy and of other

countries for closer commercial intercourse in order In

strengthen the economic bonds among the Allies of the \\ ar.

and this fact will doubtless not render Imperial Preferem

.

less difficult. But the important fact, in the meantini.

is that the question of fiscal relations is no longer the poini

of most concern in tlie connexion l)etween the United Km-

dom and the Dominions, the centre of gravity of thcM'

relations having shifted from trade to foreign affairs. It i-

now practically certain from the drift of political feeling that,

if the United Kingdom alters its fiscal system, it will l)e in

the direction not (.f mere Imi)erial Preference intended t..

consolidate the Empire, but of preferential trade primaril,\

aimed at the strengthening of the trade of the United Kin-

dom, and Imperial Preference will play a subordinate part.

The matter therefore becomes one of economic theory rathci

than of constitutional politics.^

One obvious means of communication between the l)n

minions and the Imperial Government, available at all tunc

without difficulty, presents itself, and it is not sur])ri>iii^

that the (luestion should have been frequently raised wh.\ it

is not more regularly used. The Colonies have reprcxu

tatives in London, High Commi.ssioners for the four givat

Dominions, Agents-General for the Australian States :
w li.\

should not their services be availed of as a means of keepii.^

each (Unernment in the Empire in . uch with the Impnia

(Jovcrnment? The fact is, however, beyond disi)ute tliai

this mode of piocedure has never been adopted in any <
.m

I My colleague, Prof. J. Shield Nkholsoir.'' work,.! J'rojicI of Kmp'n

is the best i)ieseiitati(Hiof the ease of iiiiiieiial trade relation.'i.
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sistent way. Tlie best cum' of a High CoiniiiisNidiur ulu)

was ill close touch witli his own (iovciimiciit and with liic

J inpcrial Government is perhaps that of SirCiiarlcs Tupper
(luring his teniue of the High Comniissioncrship fur Canada :

he was so ch)sely united in sentinunt with his (iovernMunt.

and was in sucli harmony witli it. tliat he actually for a period

left his High Connnissionership in order to lend his eollcagucs

aid in an electoral campaign, and to act as their represen-

tative in connexion with the negotiations with the I'nitcil

States over the abortive Treaty of Washington of isss.'

Further, he was asked to stand for the leadersiiip of the

l)arty on more than one occasion, and tinally was intbu'cd

to take uj) that post in the last days of the Conservative

.Ministry, a position in which he made a gallant fight for his

])arty. Moreover, when High Conunissioncr, he was engaged

in various negotiation.s under the aegis of the Brit ish ( !overn-

ment. and, as plenipotentiary, arranged and signed, with the

British Ambassador, the first Convention in ISiC} regarding

the trade between Canada and France. He was also en-

trusted by his (Jovemment with urging on the lmi)erial

(iovernment their plan.s for the develo])ment of a swift

stcamshij) .service between Canada and England, and the

establishment of the Pacific (.'able, and he was a |)rotagonist

in the movement for the repeal of the lestrictions on the

grant of preference by the Dominions to the Mother Country

through the denunciation of the treaties of ls(i2 and isti.j

with Bi'lgiinn and the German Confederation. Vet it would
Ih' idle to say that he was at any time in dose touch with the

Iniperial Government save for the specific purposes on which

lie was authorized to deal with that Government. Still less

l)y far could this be said of the ordinary Agents-General of

the Colonies. There is an interesting record of the failure

of any scheme to make the Agcnts-(ieneral a council of

atlvicc in a memorandum dated Fcl)ruary 24, ISS.l. by Sir

'I. V^ogel,- then Colonial Treasurer of New Zcalanil. ' During

the last eighteen months,' he wrote, 'the .Mother Country

' f^et' Rm>Unl'uinti nf Sixtij Ymr/<, \>\t. 2(1-1 sim(.

- Purl. Pap., C. Vol\.

s
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has bee.1 considerably intc-roste.l in those .juestions relatin;

to the Pacific Ishuuls which the Colonies of Australasia luu

leuaided as possessing supren.e inipoitatue. 'U.ese (
olo.u.

have been represented in the Mother Conntry by except,...

ally able Agents-Oeneral, well fitted for any contidence H.

Majesty's Covernment nnght deem it fitting to repos.
.

them.
'

liut yet they have in no scose been called n.,

coimcil. That it has not been deemed exi)ed,ent to assoc.at

them in the negotiations that have been proceedn.g is pro.

sufficient that a Board of Council or Board of Contu e„,.

Advice is not found desirable or workable. Had ,t Ihm

otlierwise there probably never was a time during winch tl

Secretary of State would have been more inclined to su.

a plan
' The truth of his opinion is undeniable, alt h..ugh t

alternative proposed by the writer, the election by tl

Colonies of members to sit in the imperial Parliament, n

excelling twe.itv in number, if desired without tlu- n,

to vote-, was hardlv a conceivable improvement on the pla

which he regarded as out of the (luestion and proved t.>

a failure. Even the advent of the Commonwealth,

reducing the number of Agents-General to be taken n,

discussion, sin.e for most purposes of imperial importa.

the High Commissioner alone has power t.. represent
<

Commonwealth, has produced no alterati..n m the posU,

as regards Australia. At the imperial Confere.ice in \M

a prc^^osal was ma.le indeed by New Zealand, which s....,n

intemled to suggest that the High Commissioners sliouM

altered in position and become a real part of the m.-'

machinery of communication, it was pr«p<3sed that t

High Commissioners should become the sole chain.. 1

communication between the Imperial aii.l the Donnn

Governments, the Governors-General and Governors.
.

ever being given identical and simuUaneous infon..aU

that thev should be invited to attend the meetings .4

Committee of imperial Defence when questions ot na

or military oversea .lefence were under discussion, an.l t

they should be invited to consult with the foreign Mm-

1 I'arl. Pap., Cd. 5513, p. 4 ; 5745, pi..
77-88, "J2, !».!.

?sr-rrE"
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on nuitlcrs of forti<;ii iudiislrial, (oniiiiciTial, and social

aflairs in wliiiJi tin- oversia Dominions were inti-ivslfd, and
siionld koop llu'ir (iovernini'nls infoinu-d. Tliis jnoposal

would clearly liavc twrnt'd the Hi<:li ( 'onunissioners into

inijKjitant links of Einj)iri', and have provided a way of

keeping the (Jovernments in touch with such jjarts of foreign

atTaiis as were not directly jjoiitical ; liut , whatever it> merits,

tlie sclieme was not seriously advocated liy its pioposer, and
the representatives of the other Dominions were (juite clear

that they had no intention of altering the status of tluir

representative, one ot the South African re])resentatives at

the Conference going out of Ins way to make it clear that the

then High Commissioner had been selected because of his

special commercial abilities, and not for political purpo.ses.

The cuiious fact in that ea- was that the High Connnissionei',

more nearly thati any other rep -esentalive of a Dominion

(iovernment since Sir C. Tupper. had fullilled the ideal of

keeping his ^Ministry in touch with Imperial alfairs, and had
been in the closest personal conlidence of the J'rime Minister

of the Union.

The fact, of course, is that the pio|)osal to make the High

( onnnissioner a means of keej)ing in close touch with the

Imperial (iovernment olTends against a fundamental con-

stitutional jninciple. 'J'he Agents-tJeneral and the High

Conunissioners are (loverinnent officials who hold theii- oilice

under Acts «)f Parliament for delinite jjcriods, and who
cannot be easily removed from olHce by any (Iovernment.

Further, this tenure is in no small measure due to the fact

that it is the custom for the oHice to be held by a person who
iias held high ]K)litical otlice in the Colony or Dominion,

often in the ca.se of the Austial an ( olonies by tin- late I'rinu-

Minister. But practically in every case the appointment is

made from the ranks of the political supporters of the

-Ministry of the day, and, in default of a J'rime Minister, then

a minister who has social and)itions or who is too big to play

a second i)art at home is disj)atche(l to England. In the

Dominions political j)arties, other than the Labour J'arty,

have not the fixed character of the parties in the I'nited

»
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King.h.i.i. and a ininister wlu. l.as Ik-Ioi.ko.I to a imity n.av

li.ul aftt-r his a,.pointment that the party changes consuU.

ably in tone and character, and that in etTect it is n.. Onji. ,

i„ ..„„n,lete harmony with him : still more fiequently t u

Ministry is succeeded hy another Ministry of conM'U'te y

.lifferent political tendency. The- test is very clear m tlic

rase of the Dominions proper : Canada was represented fn.in

IH'Mi to 1U14 by Lord Strathcona,' who was a nomn»ee ot tl,.

Conservative Covernment, of which he had been a supix.rl. .

in I'arUament ; his eminent financial abilities rendered In-

apiK.intment one to which exception could not possibly I.

taken by Sir W. Laurier\s dovernment when it came mi.

office shortly after his appointment, but on the ot)ier haii.l

it could not be expected that in any intimate matters It.

Government should give him the confidence whicli exist..

between his predecessor, Sir Charles Tupper. and the Cnn

servative Ministries. Sir (ieorge Reid was an able i.olitu lan

if a man of no profound knowledge, great ability, or gm-V "

principles ; but it was absurd to expect t hat t he Labour Pa
,

t

;

in the Commonwealth, with which he had been at varian,

all his political life, on finding him in office as a legacy ti-ii

their predecessors, .should trust him with political intomia

tion. Sir T. Mackenzie, as High Commissioner for New A a

land, stood precisely in the same position : it was desired t

secure his departure from New Zealand in order to permit 1 1,

due formation of the new Government of ^Ir. Massey. hi

between a Liberal and a Conservative Government no n.

harmony could be expected to exist .-

It is an agreeable peculiarity of High Commissioner- i

deem themselves in some .sense not general agents a> tl

popular mind is liable to deem them, but persons charg.

with ambassadorial privileges, and this belief is rid.tl

encouraged by the British Government in the sense that th.

are shown marks of courtesy and distinction appropriate t

the functions which they think they hold. But the csm nti

distinction between an Ambassador and a High Connui

' SirC. Tupiier, lUcollectiw-^ of Sixly )'""-S 1>.
:{•»'»•

2 I'url. Pap., Cd. C803, i>.
116.
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sioiicr lies ill the fact that the former is a servant who is in

the eonfifleiiee of his (Joveriiment, wliiU' tlie hitter is not.

It is open to tlie Imjierial CSoverninent at any nioiiieiit to

remove an Ainhassa(h)r from liis oHice //* Into or to |»iit him

elsewhere, and this is oeeasionallythuie on ehangeof Miiiisti_\ .

Itut it is sehlom necessary, for an Ambassador behmgs to

a eiass which is, in fact, strictly non-political in its views and

action. The Imperial (iovernment can tiicrcfore have the

utmost assistance from its ambassadors, and can trust tlieni

in the fullest degree, but that cannot be the case with a man
wild is normally a politician, and is at least apjioiiited by

a political party on jiarty grounds, and holds othce indepen-

dently of the new (jlovernmeut. Men of ambassadorial

character would not !)e very easy to find in the Civil Service

of the Dominions, which is, save in the ca.ses of technical

ap|H)intnieiit. recruited from men of too inferior social and

educational standing to (levelo|)e the necessary qualities for

ambassadorial functions.

But even if this dithculty were not so serious as it appears,

and if in due course the Dominions could .scud men of the

light class to represent them in this resjicct, there would

still be difficulty in arriving at the fullest degree of iiiter-

communication between the Covernments. It must be

remembered that the position is not merely that the

Dominions wish information on (|iiestioiis of foreign affairs,

but the Imperial (Jovernment desires to get into direct

touch with the views of the Dominions. This could be

ilone no doubt in some degree if the representatives of the

Dominions in London were strict non-party men with

pcniianert careers to look forward to and devoid of jxilitical

ambitions of any kind : it might then be possible to induce

their Governments to accord them full confidence in every

regard. But the most effective manner is nn(lout)tedIy

that laid down in the offer made by the Imperial (Jovern-

iiiciit to the Dominion (Jovcrnments in the dispatch from .Mr.

Harcnurt of December 10, 1012,' in which the definite sugg(>s-

tion was made that a Dominion minister might be sent to

' Pari. I'njK,Cd. 6o6(); abovp, pp. :«:!, 'Mi.
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Lon.lan. xvluMO l.o woul.l l.e available to roproHcnt th.

DomiMioo ..n the Committc-e of Imperial Oefence, .n u ud,

,,,H>stions of forei,,. ,>oliti.-s are c.onsi.lere.l ... ..i.me.l.a ,

.llatio.. to the esse..tial <,..estio,. of the .lefe„oe ..f .
n

K...lM.e as ...otived by these q,.estio..s, where also he woul.

have f.ee a.vl f..ll aeeess to the l'ri...e Mh.ister, the l<o.e.„

Secreta.y. a.id the ('oU,..ial See.eta.y .... all q..est.o..s <•

linuerial i)oliey.
.

It is in.norta,it to .lote that the (o..oess,n,. he.r offe..,,

an.l aseertaine,! to he satisfaeto.y for the ti.t.e he.n, <

Sir R Ro.-.len.> is a very g.eat o..e. ....pieee.le.itod ... th

history of the Do..u..i(...s. It is tn.e that the assert ,o„ ,

expre;sly ...a.le that the Co.u.iuttoe of I.npe.-.al Defen.e

a purelV a.lvisorv eo.....iittee. wl.ieh eo,.l.l not heeon

under anv ciren...sta.ues a ho.ly .leeidi.in o.. pohty, wh,.

nu.st remah. the sole p,e.ojrative of the Cah.net. s,.hj,

to the control of the Hcn.se of (•omn.o..s. R..t this asse.t,.

is obvio..sly a ...e.e state.,.e..t of what is notor.m.s
;

t

policy of the r..ite.l Ki.m.lo..i- must be ^...ded by t

rabi;.et, which is ,espo.,sible to l>a.liar..e..t It would 1

impossible for any body which Parliament could not direr,

eo.itrol to be .csponsible for or decide on pol.cy, w.tho-. t

disappearance of responsible govern,.ient altojrotm.r .,

the positio.i is ,...<lerst<.od i.. all the Don...i.ons. But i

idea that a mh.isler should reside in London and actna

be i.. consta.it intercourse with the P.i..io M....stci

Foreig.1 Secretary is a ..ovelty of the most pronoun,

ki.ul It is perfectly tr,.c that the High Co.niii.ss.on.

•vnd even Agc.ts-Cleneral have occasionally had dire, t .

cussions with the Eoreig.i Secretary or had .nt.rvu

with him i.i conjiuictio.i with the Colonial Secretary n

that from .piite cM.ly times, and the Prime M.n.stc I

naiurallv often m c>u and talked with Dominion mu.H.

but these are quite .lifferent things from a right to tnl, .

. Canada Ho>m' of fo„w,ovs IhUnt... Der.-.n' 5. 1012.

2 Soo Lord Ki.nlH.rlov-.dispatrh of .luno 12, l: >n.l Mr. (
l,.„u..c.l.

.llspat.h of .May 27. UK.:?, in reply to Home -> addresses f,. ,n

lUunion of Canada ;
/Vr/. I'ap.. C. :i2i.4. p. 4 ; < ... IW.,, p. 4
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frr>o rtctcss to hiith, tlint in a right, not to ask tin' Colonial

Secretary to arranjit- an iiitt-rvirw. Init to aslv foi' an inter-

view direct and to discuss as an e(|nal tlie atTairs he wishes

to iliscnss. Moreover, it is to he renieinhered that tiie

<liscnssion is not liniite<i to foreign alTairs : Mr. Honh-ns

(U'sire was tliat Canadian and other Dominion ministers

wlio miiiht he in Lon(h)n as memhers of tlic Committee of

Imperial Defence shonhl receive in conli(h-nee knowied<ie

of tlie i»oHcy of the Im|)erial (iovernnient in forei^in and

otiier affairs. Furtlier. foreij;n alTairs inchide par r.rrdlnur

foreipi j)()litical affairs, a point in which tiie schi-me ditTers

vitally from the abortive proposal of the Dominion of New

Zealand at the Imju-rial Conferee. -e of I'.tll.

The Imperial (loverinr.ent offered to make the scheme

different in any way any other Dominion liked to have it

varied. It is a strikinij eoniirmation of the view thai these

Covernnients do not trnst their Hij:h Commissioners, that

lot one of the Dominions snyyested that they wonhl like

him to he ])laced in the position indicated. Canada had

already shown that she was only prepared to use a minister

in the post. Anstralia replied by asking for a full !mi>C'rial

Conference; New Zealand and the Tnion of South Africa,

not to mention Newfomidland. were not jtrepared to appoint

loident ministers, holding' tliat the e.xistinji means of

co-ojieration were for the time ade(piate. The replies of

the Dominions are most si<rni(icant of the different statine

of tiie Dominion of Canada as compared with the other

Dominions, who may fairly he said to he in some defiree still

ih 1 he dependency stage of develoi>meiit . and even in ( 'anada

there was delay i)efore the i)lan was made etfective. The

opportunity for this was given in I'.tU hy the death (.f

l.iad Strathcona, whereupon the Dominion (Jovernment

sci.t in his place as their representative an honorary minister,

Mr., now Sir. George Perlcy. This minister was not. how-

( vcr, to he High Commissioner,^ hut he was to perform the

functions of the Higii Commissioner while fuHilling the

Hr could nut legally have l)Prii Minister and |)a Hi 1
( iiininissioiic-r

i :!

-illlllltiUU'OUslv It, ,1 Sfiiliiln, HMMi. c. in, s in.
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I

'

(lutios of rt'si<lnit niiniHt»>r. Chamc miuli' his |>.isi«ioii in

that reK|K<t of sju-cial iinjMMtanc*-, inasmucli a^* tlic out

hn-ak of tlio war made liis ^,rvi(«•s as an iiitrrnu'diai v

hHwfOii till' Dominion and tlic Imperial (iovcrnnun'

.spfcially vaiiiahlc.

Tlic appointment of a resident minister may lie tliou^ilr

to he a diminution of the position of the (iovenior-denera

or (Jovenior. But it would not he possihle to maki- tli^

(Sovernor a channel of conndcntial communication in th

sense in which a resident minister can serve. In the lirs

place, the Governor is like a Hinh Commissioner: he i

apiiointed for a time, which is fixed at five or six year.

according as he pleases, and (Jovernors are not changed o

changes of the Imi)erial Covernment. He is therefore ver

often not at all in hiirmony with the views «)f tin- Imperii

(Jovornment. In the second place, the (loveriior is ver

sehlom well informed before the event of the intentions of h

ministers, as. on the whole, Ministries ai)pear to he reluctai

to give him their confidence. But a really more .serioi

objection is the fact that the (Jovenior has ditTcrent fiinctior

to i)crform than an intelligence agency : his duty is t

repre.sent the King as the head of the local (Jovernnicn

and t(; serve as the channel of formal communicatim

between the local and the central (Jovernments. ami in tl

performance of these functions his duty is fulfilled.^ (»i

fact, just as in foreign politics, as experience in the Europci

War has shown, direct di.scussion between ministers of tl

Crown is far more etticacious than any amount of nu

munications through ambassadors, so in Imperial relatid

the direct intercourse of minister and minister is far i)icti

able to any other form of coiununication.

It is, of course, obvious that the mode of communicati.

adopted for the pre.scnt by Canada is not a permanent sett

mcnt of the question of the relations of the Imperial (lo\v\

ment and the Dominions as regards foreign atTairs

anything else, liut, while it leaves the resj msibility of t

United Kingdom untouched, it does secure an effecti

method by which the responsibility shall not be cxcrcis
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until it liiM Ji«>oii r()i»si(|(M('(l in wlmf n'«|if'< f llio dcci^inn^

(if the Imperial (iovrrnnicnt will alTo t tlu- limiiiMinn- ot

tli< CiKWii. Tlic Coniinittcr of Inipcriiil Dcfciici- i-* i-^cii-

lially a Itody wIuim' advice is of very >jrcal ii>i|i(iilatirc,

even if its jkiwit is mtifly advisory . tlie Mmninicns ( niiMii

( laini at promt any shair of i'os|)on?>il»ility. Init the nicaii^

of advi>inif an- smely of the >;rfa!( -t value.

lint it is inipDi'tant to note that the piiixijile h.s l»een

cai'iietl a ^ood deal fnrthei' than this, for on hi- ia^t vi^it

ill I'.U.')' to tiie liiiled Kinploni the Iniperi.il ( ;<>\ iiniiu tit

took the further stej) of inviiiin Sii' I'. Utudeii t<> ittend

a meeting of the caliinet. .\> a I'rivy ('(inneillur, t lu' I'rinie

Minister of Canada has, of eonrse. atti'n<led eonneil tiHct-

in^s. as have many of his predecessors in (olonial 'inicc

and authority, hilt the attendance of a caliinet liy a Doniiiiion

ininislei' is totalis without pre<'edeiir in the history of the

Ktnpiri', and its signitieanee was duly noted at the time.

It i> a privilege not <>ven accorded to Lord Onslow wiun

acting in lien of t!ie Secretary of Stale during the visit of

Mr. t'hamherlain to the Sonlli African cr)loiiies : when his

o|tiiiini\ was desired on colonial inatteis it conid not l)e

given and discussed l>y him in cal>inef. hut only to some

incmheis of the (iovernmenl, who could repeat it incahinel.

.\s in (lie case of the attendance of Dominion niini>tcis at

the Committee of Imperial Defence, it connotes no rcsponsi-

hility on the Dominion minister, hut it does most emphatic-

ally permit him to .set out in the most effective niaiuier his

opinion on (piestions of importance to the Dominion.

N'ow it would he idle to suppose that any such practice

as that followed by Sir Rohert Borden can at once he

accepted liy the other Dominions. There is one good

reason for this at least, in the reluctaneo of any Dominion

to imitate another. But there is a nu)re valid reason in

the dirticulty of providing as easily, as in the case of ( 'anada,

for a resident minister even for a j)erio(l of the year. Tho

' Scr '/'///II.1, .Iiilv |.">, Htl."i. ,Mr. Huglii:4 was sworn uf llic i iwuliaii

I'rivv Cnuiicil, and sat at an IiniKMlal Caliinet incftin^; mi Manli ".•.

I'.tKi.
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(;„vmum.ntH ..f tl... (V.mnumun.lth huv. >..-Mon. I..v

s,ro„K .M...UKI. t., pn.vi.l.. . mini-., r «l.o . oul. ho allou.

, ,„i„istor. an.l the stut.- of N.w /oalan.l sMur thr fa -

Sir. I Wan! from pou.-r in 1'.»I2 to thr autu.nu ot 1
,H

was such that a sin«U- vote ••oul.t n.n.r hav.- h.-n. span-

,„ „„. oasr of South Africa, an-l -louhtU-ss too ... the- oth

..«sos. c-onsi.l(..ations of cfTc-ctiv.- to,...h ^^ith the ahs.-i

.ninistcr woul.l have w.i.ht. a...l also, hut •;;''-•'>;;'

..a.c. of the r..ion. f."'"' l«-t \u so.ne Nvav the l)o.«.....

shouhl he .lra>:,.Ml willy .nUy into the- vo.tex ''f l>"P<n

policies. Thisfearoftheiunvc-roftlu. l.utec K...^.ln,

;„„, „..,vo..s .lesire not to a,>,.n.«.h »--''-:>,'''•''';'';;;'

„fits(iovem..u..it.arec-harac.tc.istie..ftl.eeh.l.lh(.o.lc,fstat,

a„,l it will, it ...ay he helievcxl. disappear vv.th n.cu,

conseio,.suess „f st.c.pth as it has .lisappea.CM u. (
a..a.

but the clittieulties of spariu« ...i..isters, the lack of stah.li

of Kover.Hnents. a...l the .lista.xe will n.ake p.cjjress. .t „,

well he, slower m the case of the other l).........c.ns, vnI,

Newfou.»lla.ul ..atu.ally .ealizes that m sueh ease tor her

Hcu.l a .c-sident nu..ister would he ...nvise and u.u.ecc-ssar

liut even if the full p.on.ani.ne of a res.de.it n.u..^

cannot he earricxl o,.t. there may ho possihiht.es ... i

wav of giving i.ureased power to a res.clent H.p .
^

,ni;sio.ier,^ especially i.i the c-ase of the Labo..r I arty

the fo.nmo.nvealth. whe.e the (lovernment <ou..ts

little in the poUtieal world i.» eo.ni)ar.s,.n with the hai>

Party eaueus a.id the labour organizations heh....l

caucus. The appointment of a labour min.ster t.. sue.

Sir C5. Reid as the High Commissioner will for a t..ne k

the (iover..ment and High ('o...missio..er in unity c,f t hou,

but apart from ehanges of government, it is do..l.ttn

. Tlu> (•ol"nial Socrotary in ml .M.l-avoure.l ... ,.,H(.ura^.' tlu u-

the HiphCom.ni.ssi.mer in connexion with tl.o sc.ro.ar.a. of tlu-< onf.

,

(hnl Pa,,.. t'«l. :i-".>-'. P- -»). '"'t tlR. (omn.onw.-al.h an.l the o.l..r(.. n

„H.nt. ron>nin...l in.litl.Trnt. I.uloo.1 th<> whole hintory of the r. .

,
„.

'

of eHort« to use High ConnnisHioners has heen one of rohutanre o,

,mrt of the ministries who are sensitive of their i«Tsonal i>os,t.on.
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this unity <n hmji |iifvail. Thr i. |.icMiiiaii\.. in I.on.h ii

of a i>oininiuii i> always a |iotiiitial ii\.il f.-i puwir at

homo, a fail whiih a<l(ls to fh.- <lilhc illics inh.'ivtit in

-ciiiiin^ dose harmony of action.

It is cii'ilifahlc to thf intclliLMnct" of SirC 'rii("|Kr that
IS far hack as |h<i| Ik- saw (jiiiic chirly that i he onh
[los-ihility of I'stahliNhiiHf a roiincij of advi.c \\nul«l rest

on th«' sending of ministers, not otht ial>, to rc|iii nt (he
tJoveriunent of the Dominions. Xhiie attcniii.n nilyht per-

hajis liave l»eeii >riveri to his advice at that time, had it not
heen adverse to the e-lahlish. •! dea then prevailing' that
snnie foiin of federation mi'ili hi worked out, and had it

not heen honnd ii|i uith llu' dea of preferential tiade in

some form or other. Xor louliiess was the idea anv tiling

hut premature, since it li
^ ieaily hem .-eeii at th( present

day that the Dominion^ ;:>'n tally have n"t heen .iMe to

aceiclom themselves to ih< coo cjiti m,

it i> fairly clear It m t 'n vcpli. - ' ot .\ii;iralia. New
Zealand, and the riiioii ol ^nulh '>.tri. a to the oitcr of t ho
Imperial (io\ernment. that l 'i.'~e 1 'oniiiii..'; <hinkthal ho
machinery of the Imperial ( oidcrcn. e pln> arran;remeiit:4

for individual ministerial vi>its. cover adeipiately the wliolc

LToiind of the needs of the ilay. Il is important in tin

conne.vion. however, to rememher that Mr, Fisher, when
I'rime.Ministerof theComnuuiwealth. was a declared heliever

in hiemiial or even ainuial conferences, and that his helief

was founded on the tu-ed of keepiiifj; in close touch with the
Imperial (iovernment rejiarding forei^'n atTairs. This was
shown very clearly at the Imperial Conference of I'.UI

when he made the suifti<'>t ion that the alTairs of the self-

L'l'vcrninji Dominions mifjht he transferred from the minis-
terial control of the Colonial Scerefary to that of the Foreiyn
Secretary. It was ahiindantly evident that his desire was
to he mi fail with the prouress of the forei«£n relation^ of
the Hmpire. and for that pur|)o.se he valued th«> holding of

lonfcKiH es. Ill this attitude he reeof/nized the funda-
iiieiital truth that 1)\ far the most imiiortant suhject of the

' Sec aliDvc. Part I, cliaii. .\v. § ;!.

.Vi lii 2
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Conforeiioc of 1911 was tl.o one not monlo.l in the oftkii

Tm)cee(linys. tl.e atten.lanee of ministers at the Comnntt.

:,f hn,.enal Defence to hear an exposition of the fore.g

ooliev of the Empire and the situation of allau's froin t

SocrAarv of State for Koreif^n AtTair>.' But .t .s perfeetl

clear that annual conferences for this purpose are a clunu

„H>ans of procedure, atul that the attendance of an uuhvulu

minister for a short time wouM he more simple and nu.

ofTective But tliis lu.licy would have parliamentary di

advantages which c-annot be ignored. The .lepartnre

one minister wo.ild be often inccmvenient as I arhamc

could not reasonably be aske.l to suspend oi.erat.ons for t n

cause, while an Imperial Conference gives a goo.l ex-.

for three ministers or even more taking a journey ..
1

c-entre of the Empire, where they can mix agreeably t

utile with tlu. dulre. Nor luis the demand for more fre.pu

eonferences anv real chance of obtaining general ass,

at present, con'si.lerations of ministerial convenience be

conclusive.'-

The Impenal Conference must, therefore, be n'gan

not so much as a means of solving the fundamental pro.)

of the grant to the Dominions of a share in the managen.

of the external affairs of the Empire in return for tl

efforts to take part in its .lefence, but as a means ot
i

viding for the discussion of nuitters of common mtc

on the basis of absolute autonomy ami equality, o'.

strivings in that direction. It is undoubtedly true tha

regards a goo.l deal of the work which has come be

Imperial Conferences the subject matter might .lu.t.

well have been treated by international conferences. ^

i, has nothing specitically imperial c.mnected w.th

There are obvious examples of such cases in subject

^

eoj.vright, trade marks, patents, workmen's compens;.1

i.iternatio.ial exhibitions, mutual prov.sums for
<
cm

wives and .hildren. cheaper cable rates, universal i,.

postage.and .soforti-.. Otiier matters are more truly Imin

. Pari. rnp..rd. ."4.-.. ,.. 440 : Cn. Hotl.a. Ti,„.s, .luno H. VM

^ lininvl T'lh., I'tl.".. IM>. f>70,()71, "(lO.

SfflP .ramWeWf'VXWHH *UVte^'5r<^fc^l»
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IMPERIAL PARTNERSHIP 540

hut thi-y all full uiidor the bead ratli'-r of ([lustiuns riiiuiriiij.'

legislation in the Empire than of matters of policy for

executive decision. Nor is it unnatural that this should
he the ease: it is very sehlom that any exciutive matter
can conveniently be decided hy discussion at a ( (uit'cn nee
eomjiosed of persons, who have not l)een in contad with the
([ucstions from which the matter re<iuiriu<i dciisiou arose.

There is a very obvious instance in the case of tin- Conference
of litli. The Conference, after hearing the arguments of

the Foreign Secretary in favtmr of the ratification of the
Declaration of London, agreed to recommend its ratification.

Australia abstaining on a technical point, but not dcnving
the wisdom of the course. Fortunately, the attempt to
pass off this diseussion as the considered opinion (jf the
Dominions was not taken seriously by the House of Lords,

which threw out the Bill on which ratification depended,
and they did thus incidentally a great service to the inter-

national position of the Empire in the European war.
Hut the important point to note is that the Dominion
ministers from lack of familiarity with the practical aspects
of the matter at issue were hojjelessly incompetent to deal
with the position in the form of a set conference.' Their
ammunition of arguments iuid been picked up from repre-

sentations made at the time by miscellaneous private bodies,

and they were wholly unable to see, before they were pointed
out, the fallacies in the argmnents which they adduced, or

what was far more imimrtant to realize that the arguments
of the Foreign Secretary, while valid against their own
errors, were not conclusive of the main issues at all. It

may safely be ])redicted that, if the Dominion representatives
are to have only such contiol of or intelligence of foreign

|)olitics in their relation to the Empire as they can i)ick

u|) once in four years at a very much ovcicrowded con-
ference, they are not likely to benefit the Kmpirc very
seriously by their advice. Nothing but the dose following
of the trend of j)olitics abroad can be useful to a (Jovern-

mcnt, and since litll only the (iovcrnmcnt of Canada has

' I'url. Pup., C',|, o74d, Pi.. 97-134.
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550 IMPERIAL UNITY AND THE DOMINIONS

been cffeotively in loiicli for any C(insiucial)k' ]teii<)d v

the Impori'il (jiovernmenl, tlionj^h in \\H2 l)otli Coh
Allen of Xfw Zealand and (Jeneial Snuits of llic I'li

were at lionie, and in toueh with the Committee of im|>e

Defence.

Everything at present indeed tends to show tiiat

Committee of Imperial Defence will develop as a n)

for the time beinir of assisting the appreciation of fere

affairs l)y tlie Dominions; apart from the fjnestion of

I)rese!He of a resident minister, the Dominions all liear

agree in the desirability of the use of the Committee. Ihoi

Au.stralia'.s position is less dear than that of the ot

Dominions. The Committee has, of course, no legal c

stitution or jjowers : it is a creation of Mr. Halfou

devi.sed to .study defence problems in cio-i relation to fori

jmlitics, and the rnme Minister remains tlie only ab.solut

esfsential member of it, though the Minister^. of War,
Admiralty and Foreign Affairs, with the Chancellor of

Exchequer are immediately toncerned in all its delib^

tions. The elasticity of its comjidsition is be.st seen in

extraordinary varying ways in which its meetings

composed irom time to time as there may be need. E\c
tion has of late frequently i)een taken to its appar
usurpation of the [)owers of the Imi)eriai Conference,

this attack is due to an error and misunderstanding of

position. The position of the lni|»erial Conference is t

it is a gathering of ministers fviily cnipoweied to repres

the Dominions for which they speak, though subject

cour.se to the control of tlie Dominion Parliaments, w

in what they .say and undertake, express the views of th

Dominions on subjects which fall under their eont!

whether it be a mere (juestion of alteration of law for

sake of uniformity, or a request to the imperial Ciovi

nient to alter taxation, such as double income tax, alT(

ing the Dominions. In the ease of the discussions condm
at the Committee of Imperial Defence, ministers arc

in a position to advi.-^e : they arc present to receive infoiii

tion, and to make, if need be, suggestions tor tlie consid
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i »

tioi. of the I,„p,,,„| (i„v..,„„„,„ i„ „„• „„r,,„ „,

,','

/. ' "" J''>^ putisihdifv of the lnii,,.,i,l(overnnient
: the ess..nti.i i. ;

""iiHiial
.

iin i.^Mntidl i(.ii(h(i<.!i of seereev reii.l...- it

'' t> to the Donntuotts ..^en for their advi.,-. atid of ..„„.,
'•- they do nut control, they ca.u.ot evc-r tV-. .

'

fortheacti..deternihied^.pot.;":v,:::i:?:;':^:;^
to fcneign affairs, where the J>oniinions .an giv

'

^^:and take rcsponsihility for that idvi..,. .

tak«' nliee ./ n i
'

a(l\ite, the proeeediiiKs
I
Let at the Jn.pe-ial ( onferen.e, as in liiOT in the'.'-* of the question of tJie New Hebrides ..,,,1 V

Ii< H». Office „„,1 the Ad„m.,lly, the te.-„lt» „f ,|,e

'

.- . n il o "'""'f
»-'^ -S«''^l^"g these Don.ini.m.

Hgaids nuitary .lefence. The distinction between the
;

.icretu.. ai.i the rottunittee fuH^

Annv and Navy may be present, including o/Hcers
'» tlH" Donnnions, while the Imperial Cunference fs -. ,

,'

;'-;^striet,y confined topers! of nntii:;;;;.:;

;;

;P;;;-;;Iay, ti. st.,eture of the t Wcrence rctlcct.ng nJ

'
l|'' nature of the Imperial Conference is now dctertnined

^
he resolution passed in the Conference of 1.07 ^ T""t that, -It will be to the advantage of the J-n.nire f.on.ere.ice, to be called the In.penaM onfercnc; s Lid
>

four years at wiiich questions of common interc.
" •> 'H' chscussed and considered as between His Maiestv 1^w. />„,., cu .7.0, p. «.. ^/w.yw,..cd.30..,p:j.'

j

i
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552 IMPERIAL I^XITY AND THE DOMINIONS

(ioveriimont and tho ^ovcrnnifiits of the jsolf-jiovciiii

Dominions lu-yond tlic si-as. 'Vhv Prinif Minister of t

I'nitcil Kinifiloni will he c.r oljicio |)resi(lent, and the Prii

Ministers of the self-governinf^ Dominions e.r officio ministi

of he Conference. The Secretaiy of State for the ("oh)n

will he an ex officio meniher of the Conference, and v

take the chair in the ahscnce of the I'residenl. He v

arrange for such Imperial Conferences after comminiicati

with the Prime .Ministers of the respective Dominioi

The Conference of 181)7 was confined to Prime .Ministi

only, advantage heing taken of the Jidnlee (clehrations

Queen \'ictoria"s reign to consult with them, hut oti

ministers appeared informally at the Conference of llti

held together witli the coronation, and the demand for 1

iccognitioM of these inlnji^fers as full mcmhers raised

Canada in liHi;")' was conceded in 1007. it heing agreed tli

' such othei ministers as the respective governments n

apjKiiid will also he mendicrs of the conference, it l)c

understood that, except hy special permission of the ci

ferencc each discus.sion will he conducted hy not ni

than two representatives from each government, and tl

each government will have only one vote.' In ])oint

fact in lOii each Dominion .sent three rcpic-cntati\

except Newfoundland and New Zealand, which had t'

The deli'gates and their families and .<la/fs were the gu(

of the Imperial (iovernmciit. and the ministers hriiu;

with them some specially important olficcis from tl

civil service.

The most ohvion.- omission in the construction of

conference is (hat of India, and it is clcai' that the omis.-

is undesirahle. 'Jhc fact (hat India can l)e reprocii

occasionally hy the Secretary of Stale for India, in

case of 1911, rendered the absence of an Indian ii|

•sentative unobjectionable, since Lord Crewe had but ret ci

left the Colonial for the India Ofiiic. hut the accidcnt.il t

that he was then the best icpresentative lrnlia could li.

had does not alter the fact that India has istahli.'-lH il

' I'ltrl. I'ap., t d. ;t31U, ).)>. :!, t, 111, 1:.'.
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IMPERIAL PARTNERSHIP 553

Jkt sorvic'c in the war a olaini to be inehxled in any Inmerial
e.mferenee. and that i.e.. on.ission was never^ jn>,itied.
The demand of the LeKis.alive CouMeil of In.ha • that this
'lann shonhl be eonee-k-d has been p.o.nise.l the earne-t
.H..is,derat.on of the Imperial (Jovernn.ent, a- , I, though i,
doubtless hes on the Conference toaiter its own e.-nstitunOn
K IS clear that the Dominion Covernments should be presM,!
.f necessary to agree to this step before the next forn.al and
full ^^m ore.ice ,s summo-u-d. Jt is ..uite in.possibie to
accept the vahd.ty of the argument of Lonl Elgin in J'HMr^
that he constitution of the conference ...nnot be changed
save by a resolution of the co.iferenc.. It can. it is clear
be c'hanged by agreement between the Imj.erial and the
Donnnu.n (Jovernn.ents, and such agreen>en, should be-
secured forthwith.

The functions attributed to the conferenc'c have hitherto
been rather inadcijuately considered. It is clear that it
IS desirabl.. that the subject.s dealt with should be limite.l
to those which can effectively be .onsidered and disposed
nf by a conference of ministers. The tendencv to bring
before the conference triHing and ludicn.us j.oints, is one
H^nch can hardly be regarded as con.lucing to the .lignity
nf the conference or the swift and .satisfactory conduct ,;f
'•"sincss. .Nor is theie any useful purj.ose serv-eil \n bring-
ing l)efore the conference matters w iiich dei.end on detail
t'" J H..r importance, for these .piestions aic far better
suited to form the subject of separate discus.sions, as is
-yeogniml in the resolution of J!)(.7. which e.xpivssly says
jfuit -upon matters of importanc.. requiring con.ultatimi
"Hween two or more governments which cannot cn-
vcn.ently be postponed until the next confeivncc or iny„|y.
"'^' subjects of a minor character or such as call for detaileil
' onsKleration subsidiary conferences should be hehi bctuc-n
'cprescntatives of the governments concerned, c>,Hrially
Jliosen for the purpo.se.' Of conferences (,f this t\pe the,;,
f'.'ve been three, the nava! a.ul military of liKtit. which was

' Tmr,. Sq.t. 21. ItU,-.; IhumI Table, lyi.V 10, pp. 88-]l!»
- i'orl. Pap., Cil. ;i;i40, p. |;t, a .,i„g„)„ly umoiivincusg dispatcb.
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554 IMPERIAL UNITY AND THE DOMINIONS

a iimttfi- of iiifitnty, uiul required technical investigation,

tlie Coinrijilit of litKi," and tlie Surveyors' of UHI,' boti

])urely technical conferences.

Another salutary rule in regard to the conference

shoui.l l.e that nothing should he referred to a conferenc.

which can better be ctTccted by writing, and that ever.>

ettort shouhl be made to present for discussion only suci

(|uestions as admit of a clear decision being arrived at b;

nnnisters. or in the alternative questions of such inq)or

taiue that discussion at a jmblic conference is likely to ai<

in sonu' result, nor on the whole does it seem worth whil

to sununon a conference of I'rime Ministers and others fo

the mere sake of passing resolutions which are purcl

platitudinous.

.ludged bv these not very exacting standaids, the resold

tions and discussions of Htll must be held to have con

tained a good deal of waste nuitter. The Imperial Govern

nient cannot be considered exempt from blame :
the

proposed to discuss in this foriiud manner the subject .

a uniform design of stamps for the Empire, a propose

which was so outrageously absurd that it fortunately iUh

not ai.i)ear to have ...en pressed, th-^ arrangements for tli

expulsion of undesirable aUens. and labour exchanges i

their relation to the Dominions. The (piestion of expulsi.,

of imdesirable aliens was brieily treated : it is obvious th.

it was merel\- one for departmental corresponilence. 'Jli

question of labour exchanges and the Donunions was di:

cussed, but tlic discussion, though interesting from tl

]H)int of view of statistics of emigration work, was rendcn

futile by the obviousfact that the emigratiiHi to the Australia

States is conducted by tne Ciovcrnments of the States wliu

have been tlenied, despite their i)rote.sts, a place in tl

Imperial Conference. This exclusion, which was prolwM

aicidcntal rather than intentioiud in IiH>2. was deUbiiairl

carried out in lltoT ^ against the protests of the StaK

l.ut with the desire of the Commonwealth Covernnn u

' I'arl. ;>;'.. V<\. 4!UH. " /'"W. J''l|l.,^d. .">272.

- I'arl. Pajj., Cd. OTTO. * i'arl. l\q<., K\\. aWO; 3.5l';i, n'- "-
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Tlu' (lisciission is of imj.oitancc in its iM-aiint; en the iclaliv.-
|M)sitioiis of tlu< Coiiiiiioii wealth and 1 he State-, the (\m\
iiioiiwealth heiiiji (h-xiihed hy one of the States as nieiclv
an anent of the Slates f,,,- ,eitain .h'line-l |)iii,,nses. „),ik.
•he Comnionwealtli insisted tlial apart from her specilh-
powers she alone shonhl properly represent Australia.
The (h eision had, of eourse, to he in favour of the ( oninion-
wealtli, but the exelnsion of the States is an a.lditional
reason f. )r deimrat i nji t he in.sert ion of resol ut ions or a 1 1 em pt s

at resolutions which the Conimonuealth had tio pouer t..

etl'eet, and the .same line of icasoninu; applied in several
I ase.s to Canada.

Other resolutions offended ayain.st other eanons. due in
favour of Imi)erial ])ostal orders heinjr intiodneed in Australia
and fully adopted ii- Canada, was in the first jilaee improp.'r
as referring to two Donnnions only ; in the second place
it was clearly a matter for dej)artmental treatment

: and
ill the thiril place the attempt to bring pressure to bear
In having a conference resolution |)assed was resented,
iiiul the provisional as.sents of the reinescntatives of Au.stralia
and ( 'anada resulted in no action. Not in themselves open to
criticism, but idleasmerely general.were the recommendations
of cheaper cable rates, a state-owned Atlantic cable, if latcs
wire not .soon lowered, and an Jmiierial wircles.s telcgrai>hy
'liain, which was fated to lead the Imperial Covernnien't
into .serious troubles and to be untinished when war broke
"lit. and universal jjcnny j^stage. On the latter resolution
11" action could be or was taken ; tiic linju'rial (.ovcrnment
declined to agree to a .state-owned .\tlaiitic cable, whi -h

Xi'u Zealand and Australia .still want(d, and Canada
't'iopted a radio-telegraphic .system of it. <,wn. and so
becoming iiuhlferent to the ohi jiroposal. On the other
hand, cheaper rates were conceded, but the Imperial post
"flicc hardly needed the aid of tlie conferciict' to ..l.tain

tlicMi, as the companies interested IkkI found their liands
forced by other considerations.

Of the .same uceless character wen- the rc-oiuiion- in
taviiur of a steamship .service between Canada 01 Newioi.ud-

M'fll



SoC IMPERIAL UNITY AND THE DOMINIONS

lund hikI till- I'niU-d Kiiig.Io'. imd la-twofti All^*tralia ai

New Zralaiul and Canada, and the i)i()us declaration tli

eonceited action 8hould l)e taken to improve trade u

])ostal eommunieations within tlie Empire and to d

eonraj^e combines for the control of freight rates, in so I

as these combines injured trade. The tirst of the t

merely rea<loi)ted the old theory of an ' All Ked Rout

jnooted in li«>7 and found imi)racticable at any reasona

rate; the second obviously meant nothing, and left Soi

Africa, which raised the n\atter, to remove her own troul

by passing an Act * which threatenetl such severe (

crimination of all sorts tigainst lines which gave rebal

that Messrs. Donald Cinrie & Co. retired from the nuina

ment of the I'nion Cattle Line of Steamships, and left it

Sir Owen Thilipps, who manageil to make a contract w

the I'nion on inori- or less satisfactory terms, though

has been accused of lontravention of the Act also. W isi

the eternal question of trade relations was referred

a Dominion Royal Commission to report upon the nati

resources of the ditferent parts of the Emi)ire represeii

at the conference, the development attained and attaina

and the facilities for jjroduction, manufacture, and

tribution, the trade of each part with the others and v

the outside world, the food and raw material re(iuirenu

of each, and the sources thereof available, to what e.\l

if any the trade between each of the different parts

been'atfccted by existing legislation in (-uh, either 1"

licially or otherwise, and by what method .
consistent \

the existing fiscal policy of each part, t.ic tiode of each
i

with tiu- others might l)e improved and extended.

question of unifoiinity in the law of alien immigration

referred by the onference to this Commissit)n, but

ComnuNsioners have n<jt dealt with it at all. and, as

obviously a matter of high politu- ,uid not really :i <

mercial question, it is perfectly clear ihat it should not I

been referred to the Cummis.sioii. and that irs retcr

was simply due to the fa< ' that the conference desiic

' No. 10 of lyll ; l'<irl. ri'p., Ul. WJl. I'P- 01. t>-
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avoid lou( hiii^r on any point on wliicli difTcrcncos of oiiinjon
(ould arise. It would bi> idle to ccnMirc flu- < ..tdcn-m c

for this decision
: it is niueh more u-^efid t(» dis. uss tnatfer>

upon which sonietliinj; can be a>:reed than to deal with
jiroblcMis that are insoluble, and. what is more impoitaiif.
so dilTerent in each ease that a j;eneral discussion would
not l)e of any value. In point of fart all that could u-efully
11" said on the subject would have been the obvious remark
that every consideration must be shown for the fcelinjis of

Japan.

The Commission apiiointcd by the de~ii(s of the coiifiM-

cuce has taken its duties sciiously. has visitid Australia
and New Zealand. South Afri.'a. Newfoundland, and a
snwvl) part of Canada, but throu^di the war the Australian
Coveriiment has n-called its nu'nd)er. and the cr)m|iletion

of its work seems likely to be delayed until its rejKirt is

very much out of date .-.n icj^ards the evidince on whic h

it is based. On the other hand it has r'ecoided much interest-

inj; matter ai)out the Dominions it has visited.' The serious
doui)t must arise whether any iisiful service has been
rendered by these visits and records beyond the undoubted
convenience of .saviufi the <iovernmcnts concerned a repeti-

tion of the long wrangle of litOT, when .Mr. Deakin tried to

i»rovotoagoverr\mont. whicli had won an enormous majority
on its free trade principles, that it ou<dit .o be protectionist,

and while that C.overnment exjilained to .Mr. Deakin that
hi-- economic views were unsound.

The other resolutions on iud.isirial subjects were all of

III' real value. Fortunately, tlit Dominions re|)re.senfe<l

realized the fact and wasted no time on their discussion.

.Vicordingly it was agreed at once that uniformity in the
law of trade-marks, oojiyright. patents, and com])anies was
ilcsirable. and also that uniformitv of the law of accident

tnmiK'nsation should be ainuMl at. (»n two "i these topics,

loMipany law and accident eom|)ensatiun law, the Dominion
iif ''aiiada and the Coinnionwealth had ..ut little legi.-lative

' Pari. I'iip. r,|. (i.-,|.-, 17.71711 J. 717;!_ tjui 77,,ti, 7707. 771". 7711.
Ts'l.S. 7971, 81;:.).
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tuitlu.iity. iiiid tlu-icfort' tluii airm-nifiit was iicjzlijjil

Thf Comnionwcaltli. Ii.nvc\' r. iiiipi.. r-l in 1UI2 its tnv

matk law and ailoptfd the lin|MMial ' ..pyrijjht Act of !•.»

as it had ananpcd to (!«. at the ('«.iif<-irn<«' on ('oi)yrijjlit

I'.MO. New '/calaiid al .. in I'.M I ii ,provcd it< law of patr

and trade marks, and in I'.MIJ fell into line as to ipyri^

Xcwfonndland. in l!»l-2. arccpfrd tlw ('..pyiiyi t A(t. 'I

Coinnionw.alth al. Ic^islatnl as tocmipcn alion tosi-an

in I'.tll, and in rifiTrncf to workmen enijdoyod l»y

('ommonuealll\ in l".tl_'. Hut the nee<llessntss of a c

ferenee for sueli an end was set i l»y tli fact tliat the p

vinees of Manitoba ami Nova Seotia in l!»i:» consented

follow th( British model m ctrtiui respects, and if N

Zealand legislated hi I'.MI l.y Act No :U on the mat

as a result of the conference, South Australia, West

An-tralia. and Victoria were indiued to i' t l>y mere ef)i

spondence. thonjih in the latter c.i-e a lilTerent syst

fron> the Imperial was preferred hy tlie I'pper Hoi

Ontario, on the othei hand, decided 'o adopt the (lern

model as better suited to the ( ase of the ' lovince wli

it was diftieult on the Enfilish hasis to seeuu that a w«

man would have an effective means of seduinj: payin

of eonipensatioii from his employer owinji to he shift

character of the poj)niation.

Another re-^ 'iition whicli clearly (h'pended on cin i

stances heyoiu! the control f -lie Dominion or the( omin

wealth was a resolution in favour of the nnitual iccoirnil

of judgements and arliitial awards issued l>y the coi

of the Empire. Necessarily the matter is one for co

s|)onden.e. with no -reat prospect of early leJii^l.<l

esitecially as it involves h-j'-latiou everywl:<'re in

Empire. It may he doiil>ted if facile endoiseinent-

general principles without understamlinji wliat is nivol

M-rves any useful purpose, and legal ((uestions are -iugiii.

inisuitahle for discussion when they deal with nurc pn

of detail.

The serious resolntion> which alone would proi)erly Ii

been i)rought before the conh !•
> e i educe themselvc-

V
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a few only, ili-aliiin '» •li«' main with I'ln^titiilional iiiatlti;

Tlif DoMiiiiioiis „f Canada and Xiw Zealand a-ked f
\M( ler powers in merehant shipping leKis|„li..n. I.iit

Of

ueie
iefi>ed what they asked: t lu- I'nion, th< (oiimi..nw,.alth
and Xe.vfoiin.lland held that the po\\ei> already e\i^l.d.
\vlii(h was ahsmd. as the Coiiiniunweallh had I., admil
ih I!tl2, and the Imperial (Joverniiieiil Ik Id that ij

iiould not he eoiieeded as tl

le power-

li-iars finni the shipping trad
\n erudinajiiim I'.ritish shipping possessed

li-y Were .le-ired to e\( hide
le. A general reMtliitiun as

.'KcstiiiK that stejis lie taken to deal wiili ntd

ine inipnrtaiiie

|i(titinn l»y foieijjn -iihsidized vessels, tli

Mionwcalth approval for Iut del

or eolll-

lls ilivill;.' the Coin-

herermination ti

"lasting' trath' to such vessels. .\ res,,|iiti,,ii in f

iiiliiclion of ffic Suez C.iiial dii

i\ iMir II

es was really a lecpiot to
the Imperial < Juverimienf t,, ns,. its powers with the Suiv.
(anal Compiuv to redu, c i: divi.leiiils in the iiifereM of

lil'pitiK, anil was aeeejited l.y the Imperial
I)'oiiiiiiion

ivernment in that s( •use .Moi e im|i(irfant >ti

lilt ions rejiardin^ the flit lire eoiiMilt at inn of the!)
:i- In international treaties sneh as the Hauiie (

were the

'niiiiiiions

nliveiit ion>.
d the a-reemeiit that the Declaration of London slmiild
iMtitied. whih' it was agreed to cnntinne the elfort> of
I'iijierial (Jovernmeiit he^rnn in |!M»T to secure lihcify

f' r the Doinininns f,, eea^- to he atfected l.y the nl.le'r

ajiplied to them liefure the luaitice of coiiMilt

IIm

Ilr.ltll
nil.'

'ninmions m treatv matters eanie into h A

I

nent to consider the (pi.-tion of the attitude to h
I'ted in rej:ard to intern iiimial exhiMlions led to a dis

II--1 in with 1

1

e .\;.'eiits (Icneral .ind lli^di Commissi oner:
ila- l>nminionsand States as to the attif ii(h' in he adopted

"' 'Ik' matter, the outcome nf whi.li wa- that the |)ni iiininn
r:n( represented i n aiiv wav at the ( 'onleren .f

tl

'II I'.tll'. thoiirh of course tl le ( (iii\ cntinii contained
ic ii-iia

tli(\ desired.

I inovisinii lor their adherence m due cniirsc if

I) 'H' important sni.jci t was that nf i he ('..int of A|
Inwc alteration in sonic miiini re wa^ i-oiiL'iii led in.
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rm IMPERIAL UNITY AND THE DOMINIONS

after an claborato and inconclusive discussion.^ Natvnali

tion was also discussed and progress made with its deoisir

Emigration was touched upon in its general .ispects, ii

in close coiniexion with it a resolution arrived at in fav(

of provision being made to secure that wife and ch

desertion hy emigrants and others should be discourag

but the discussion of these topics was necessarily
\

functory, as the matters were in the main questions

State concern in Australia. An im])erial aspect. liowe\

was given by the .stress laid by the President of the Lc

Government Board on the fact that the process of emi|,

tion was lessening the popidation of Scotland, and wo

use up all the natural Engli.>«h increase unless the deo

rate had improved, a serious fact which at once renc

all schemes for emigration based on the theory of o\

crowding in the United Kingdom open to .serious objecti

These resolutions with the unimportant additions of

urging—quite needlessly— the celebration of the Kii

birthday on June 3, the interchange of civil serva

visits by ministers, and the holding of a conference

subsidiary conference in an oversea Dominion exhf

the list of serious business done, apart from the naval

military questions discussed only pro forma at the c

ference. and the secret proceedings at the Committee

lmj)erial Defence. It is clear that they could have 1

dealt with in a good deal less than the twelve days wl

the conference lasted, and this is a matter of importance.

it is not desirable that the length of the conferences sIk

be so great as to make the attendance of ministers f

distant Dominions burdensome. It is of course true I

ten days is a brief ])eriod to give to consideration of

topics of a conference, but the ministers are riatni

anxious to see as much as they can of the United Kingil

which many of them have few chances of visiting, ami i

can study under more favourable auspices. The con*^cii

straggled on from June 2-20, and it is clear that it \m

have been much better had it been confined within

' Part I, chap. .\vi. - Part I, cliaii. ,\ii.
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Hnuts of so„u. ten .lays, as coul.l easily have been .lonel.y deahng u.th the i.np.,rtant topi,, alom..

J im. ,s a further unsatisfactory feature r..j,anlim. -heo,,^cnces.theerr..
Kst.Mties It ,s perfectly natural that the nnui>ters wl-me w.th their wives an., fa.nilic. shouhl ca-crlv t k1-t n. the lavish hospitalhv provide.l by all sort s^ p....hcud and otherwise. Nor is it other than .Icsi.ab ..

, ,he> should have tins opport.u.ity ..f seeing th.. lif. of

at lunng the per.o.l of the Conference the n.ini^ters
l.all cstru.t themselves st.ictly to Conferc.nce wo.k Its nether prohtable nor desirable that ministers shoul
- unable to attend to the obvious business of corre.
1.0 accounts of their speeches which are t.. be publish f

ppoiters or havnig tea with duchesses. Xor siioidd they
- unable to attend meetings of the Conference at tl.l"oper time, or leave early because thev have luncheon
".agements. The euston, „f n.aking th; business of the
-fercMK.. sul^ervient to the pleasure of the ministers

i^.'.is to the serious doubt whether the ministers rega.d the
< ....ferenee as anything but an excellent opportunitv for

;;

v;^.t to the United Kingdom, approved by the Oppositio;.
• " at the expense, when in the United Kingdom, of theipud ;overnnK.nt, so that there can be none of those
"pleasant questions which Opposition mend^ers love to

t about the expense of the Prime Minister's '

trip to the
^^•'••ountry

.
Mr. Deakin in 1!,07 called attention to this

'
''|>"aly by which entertainment is substituted for work,

• '1 ^
IS to be regretted that neither the Dominion ministers" their 1 arhaments have taken the hint. It is clear that

> not for the Imperial Covernment or for private h.xststfrain from offering their hospitality, and all that is

^

oul.l lay It down definitely that for the time of the Con-
|^'"«N which should be reducc-.l to the consi.leration of

_^M,sincss, they can accept no social engagements. The
X n

u

I

If

i

ji

i

^

.-ni^>.
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uoik of l\w (onfcriiKi- wouhl thou la- aciuinpHslied iiu

quicklv aiul witli },'reatiT elli-ct.

Consid- ration of tlif tnu- fuiutions of an Imperial ((

h'lvmv lead inevitably to the eondenmation of the vaik

])lans for a iicrinaneiit eomniission or seeretariat, whi

have been nu)ot<d from time to time, and wliich seem

have a rather seduetive effeet for some minds. To so

i-xtent the resi)onsil)ilitv for the serious consideration

this idea seems to rest with Sir F. Pollock.^ who. with Mr.

Drage, toured Canada in IWo with a i)ro|)aganda ui fav>

of the establishment of an Imperial Council with a pcrman

secretariat as a general intelligence department, findi

as might he expected, scant affection for any Councd

any kind in the most sensitive of Dominions. The
i

appeared in an official form in a i)roposal made by

Lyttehon on April 20, H>U5. to the Governments of the ^

governing Dominions." He then suggested that the Colo

Conference should be styled the Imperial Councd, aiul

regarded as having a permanent constitution, the Secrd

of State for the Colonics and the Prime Ministers of

Colonies being exojjiriu members, and that, during its per

of rest fioni its labours, its decisions should be entru

to a body which could examine and report upon (luest

referred for such examination and report by the Cou

Moreover, there would also be the advantage that

a body would be available to carry out investigations

to report on such questions as the Imperial Coverni

witli one or more Colonial Governments might refer

for consideration and report, much as Royal Commis

and departmental committees considered matters for Ici

tion bv Tarliament. The body would be appointed b}

.several Govirnments, who would pay the members.

would be able to add outside members for special pur]ii

it would be p ovided by the Imperial Government

a secretarial statf, and it could often do the work <

ad hoc conferences which was difficult and slow to on

1 Sec .1. S. Kwart. K'niijdom I'dptrti, ii. 214.

- I'lirl. r,ip., Cd. 2785.
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The proj)osal was weleonied l.y the (Joveninient- ..f il„.
Cape an.l of Natal, and also l,y the Co.iinw.nuealth ..f

Australia, hut Canada, as usual, proj.Mi.,st hated evil
suggested that the term -Couneir might hint at the -n.v>tl.
of an institution whieh wouhl interfere with th.> aut..n.,iii,,u.
legislative and administrative powers „f the seif ^overnin,.
Colonies, and believed that the C()mmi.>i„n miL'lit iiitcifcr"
with responsible government. The matter sto.„| ,,ver f,,,-

the Conference of Mm: : L-,nl Elgin in th,. infriu, havin-r
mtimated» that he did not share liis predecessor', vi.-ws"
aiul the diseussion at that Conference showvil nuuh diviT-
gence of opinion. Australia moved that •

it is desirable
to establish an Imperial Couneil to eonsist of representatives
.-i (;reat Britain ami the self-governing Colonies ehoson
ix ojjicw from their existing Administrations. That the
ol)jects of such Council shall be to discuss at regular eon-
lerences matters of common Imperial inteiest! and to
establish a sy.stem by which mend)ers of the Council shall
he kept informed during the periods between the eonferences
m regard to matters which liave been or niav l)e subj,-(ts
l..r discussion. That there shall be a jiermanJnt secretarial
staff charged with the duty of obtaining information for
the use of the Council, of attending to the execution of its
resolutions, and of eoiu'ucting correspondence on matters
relating to its affairs. That the expenses of such a staff
shall be borne by the countries rejMcsented on tlie Council
m proportion to their populations.' The di.scussion showed
clearly that Mr. Deakin did not care as to the title, and the
U-rm -Imperial Conference' was therefore agreed to. Xor
-;. I lie wish, it turned out, to have a Commission of the
t.vi>e proposed by Mr. Lyttelton, which would apparently
have i)een analogous to tl .mmittee of Imperial IJefence.
J!ut he did wish the secretariat to be created as a separate
body, under the Prime Minister, composed of officials from
tlic different Dominions, and paid for bv the Dominions
''lid the United Kingdom. But in his views Mr. Dealin
found no sympathy from Sir W. Laurier and General

' Pari. /'-//,.. Cil. 2!)7.-).
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Botha and (lu- I'riu.f Ministir, \vl.iU- ajiiirin^ to 1

proposal of Sir. I. War.m.at he sl.oul.l I.e.mm- the- l'rc-s..li.

of the- Conferrnce, was m.al.lc to ajirco to control the sta

whuli thir.forc, as Sir \V. Lanri.r insisto.l on nuusfr

control, had to hi' k'ft to the control of the Secretary

Stale for the Colonies.

The actual steps taken hy the Secretary ol State \vi

to lUvide the oHice over which he presided into two divisK.i

the Crown Colonv and the Dominions, and to name ii

four and later three ofhceis of his staff in that division t

Secretariat of the Impe-ial Conference. For all praeti

purposes the action taken ende 1 at that l)onit, exc.

that the Seeretarv of State was moved to make a spct

in the House of Lords explaininji his action and eulofii/J

the abilities of the Colonial ()ttice.» Mr. Deakni was

course wholly displeased at the result, hut the ol

Domuuons apparently thought that all they had wis!

had heen done. At the Conference of I'.U 1," however, th

was definitelv l)ut forward an idea which had been stron

prcs.sed in England in lUlO, and to which Lord Cn

seemed to have definitely pledged ins concurrence, t

the Dominions department, including the secretariat, sho

be placed under the I'rime Minister, this being propu

by the Union Cioverii'nent, while Sir d. Ward i)ropo

that there should be two pernuxnent I'luler-Secr. tarie>

State for the Colonies, and that the Dominions depart n.

and the secretariat be anuxlgan\ated, and the Stcretar\

State change his title to Secretary of State for Im])*

Affairs.
,

The discussion of these proposals at the Contcrcnce

perfunctory. There was indeed no principle ,nv.l^•ccl

the suggestions of Sir J. Ward, and his views were

pressed at all: the far more serious proposal tliat

Prime Mini.ster should be the head of the Dominions dci'

mcnt was dismissed by the assurance of the Prime Mnn

that there would be in a year at least I.OOU papers wl

1 r<irl. I'ap., Cil. 37i)j.
^ Ibid. 551 :i.

^ 11, id., 571
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IMPERIAL PARTXERSHIP .)«;->

he liad to sci-, and tliat lio cnnld not nndcrt ',(> tlio work.
'I'lic cliaiii.'c of title was rejected witliont liesjt, ion, and the
Colonial OIHce was left nnclianiied in any i s|if(t.

It may be doubted -.vlietlier the aiL'ninent n-ed In the
I'rinie Minister was very seiioii>ly intended : it was of cninse
absurd to say that auythint; liUe l.niMt papers a \car would
have been seen l)y him. bad he cared to undertake the s\mk
of eontrollini; the seeretaiiat. imlos indeed he intended
to take up the |)osition of the ])ernianent head of the dcjiart-

ment. which was hardly eontemplateil. In all piobabilitv
the actual number of ])apers to be considered uiYdit
have reached a tenth of the number mentioned. !{ut

theic was a better reason than that adduced for the
decision not to place the Dominions de|)artment under the
I'rime .Minister, namely, that Mr. Ifarcourt had been tiie

author of an extensive system of hosi)itality to the oversea
re|.resentatives. which the Prime Mini>ter could neither
lind time nor means to imitate. This dilliculfy, indeed,
MiiL'ht have been surmounted by tiie device of allowin;,'

tlie Prime Minister the assistance in his work of the
( hancellor of the Duchy or the Lord J'resideut of the
Council, who are normally not overworked ministers and
mi<rht l)c ^dad to have some oeeu|)ation, wliile their hi<;h

Mxial rank renders them suita1)le for the ollice. For all

practical purposes the result would, no doubt, be the same
as at present, but the status of the Dominions is doul)tless

lowered in th(> eyes of thou^ditful jieoijle i)y their beinf;

linked in the same office with the Crown Colonies, and the
-y>tem of assumintr that the knowledjre of Crown Colonv
work is sufficient tfround for employment on other work
i> an obvious a])surdity, which exi)lains all the serious

• riors made of recent years in dealinir with the self-j;overn-

iiiu Dominions. Nor. of course, if it were really desired by
tlic Dominions, would there be the sli<rhtest ditlicuity about.
til' division of the Colonial Office, nor much extra cost,

but the Imperial rJovernment are clearly entitleil to retain
tlic sfatii.s quo as loufr as the Dominions do not really nnich
desire a chanue.

<ll

' ! >
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What is more inii"'"""< '^ <" f""^'''»'>" «liethrr tl

a.loi.tio.i ..f ^onu- plan fo,' a s.Mictariat uf.uld l.avo a.

iH-ttor result than the .-xiMinj: syMcm. it is important

,u,t. that it has nut l.ocn allc^rv.l l.y any Don.in.on (iovcr

nunt that the Dominions (Icpailn.cnt of the ((gonial OH.

has failed to can- ont any action ir(|nirc(l hy the Imiut

(unfm-nce of lull or the Colonial Conferenee of I'.in

The action recpiired of a secretariat is clearly tJiat of <oi

spondence. and while after the Conferences ol 1S«., a

I«»(»'> hefore the creation of the Dominions (lei)artment. t

,h.tv of correspondence was not very ctTectively carr

„nt" there has never been alleged hy a Dominion (.ovc

ment anv failure since the undertaking of the Coo,

Secretary in l'."»T. Tndee.l. under the acfxis of Nr (
hai

Lucas the Dominions department went further, and

the years l'.Ki'.»-l(» to lit. .5-14- produced a report

the affairs of the Dominions, summarizing the results of

correspondence of the secretariat, the chief events ni

Dominions, and the legislation of the Domiimms. provnv

and States. It ma • he doubtful whether much nite

was taken in the Dominions in this venture, though s(

use of the material printed was made in the United Kmg.

and oecasior.allv in Australia. The later reports suff.

from the lack of system on whioh they were edited

to injudicious and inconsistent handling of the material.

It is not, therefore, possible to see what more could 1

l)een done by a composite secretariat on the type api)arc

desired by Mr. Deakin. It would have presuma>)ly woi

less well'than one under an effective control. But 1

i^ more to be said if the scheme of Mr. Lyttelton is t.

as the real aim of such a secretariat. Mr. Lyttelton .1.

distinguished between the secretariat and the Commit

and the former would have been supplied by the Im]

1 Purl. Pint.. Cd. T^TiW.

^ ll.i,l .-.i:5.-,
.-..-.82. Cnm, C8f.:5, and 7.-.(t7. Practically all the n,.

i„ the- last three an.l the nu.st of that in the first t«-o. e.xceptn

a.Tounts „( South .\fri.au afVairs ami lists of HI.K- Looks, >va. .

Inited l>v the author of this work.
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(iovcnnnrnt. and. since flic lu'a<l of it wa- aUnii. tie vi itt;ii\

to the |>ro|ioscd ltn|i('i'ial Conncil, the -cini u iat nt Mi,

lAttclf oil's sclii'inc wonid liavc coircsiM)!!!!. d witli I he

ini'sciit sccictaiiat of the 'olonial Otlicc In Ji^ tmiiti,,i|..

TIk" real difTciciuc is thcicforc not in flu -cin t n jat . Inn

in the omission of the ( 'oinniission. and inm h . ,iiitii~i(.ii

^fcnis to have arisen from this fact.

Viewed in the h;.dit of its realeliaiacter. t hat uf a iNiiiiancnt

< iinmissioii. it remains to ask wliat |)Ui|)o~e the -chcnic

\\. iilil liave served. No easy or olivioiis aii-wcr im-cnt-
it -elf to this (|uestioii. Apparently it has liccn ( (iiiiriii|i|,(t.d

liy sotne of its supporters* as a soinewliat lait'c liod\.

which woiiM alTord the means of setliiiL' up cnmiiii»inii-.

to iiitpiire into |taiticular jioints : it has been -uuue^ted

dial e.\-(iovernors. ex-.Ministers, and e.\ .Xiient- < iciicral

iiiiifht sit on it and k'lid tiieir skill and knowledue. The

|i;(i|)o.sal is attractive until it liecoiiies necessary to a|>|)l\

it to any special ease. If the topics which were (Miiimcratcil

aliove are considered, it will he seen that in most of them
the Commission would have no scojie at all for action : the

i|iiestion of treaties, for instance, is a t|ucstioii of the lu-

rcnder of the authority of the Imperial (Jovernmenl Iiv the

admission of the Dominions to a share, and thi> i- iK/t

a (pie.stion which a cop i is in the sli^ihtcst dci:rce

competent to deal with s was the (|uestion of the

linjierial Court of Appe stoticatof: (helm|iciial

Cnvernmcnt mu.st adv- . what if will surrender to

the Dominions, and it could not l)e heljK'd hy the advice
of a miscellaneous band.

Hut. it will be objected, there are other tojiics which \\<'rc

eminently suitalile for reference to a commission, the oiicv-

tioiisof uniformity of legislation in |)articular. It is rca!l\

the crucial example of what a commission nuLdit lie u-cd

till', and it is iireciselv in this regard that the iisclosiics- of1'

a commission becomes most a])|)arent. The (piestinn of

uniformity of copyright law arose in an acute form after

01
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,.,il runted the (•(.iiMclomtioii of a Mil.jcct. wlii.h in it> coi

stitntioiml aspect formcl (.no of tin- ino>t serious diHieiill

for years, and in its .lome>tic as|K.( t .lei«ii<le(l entirely .-

|,„.al .on.litions. to the jn<lv;enien1 ..f a e..lle.tioii or sele.

tion of niiscellaneons jieople estal.lished in l.<.n.; .n ? Tli

„»,vi()us answer is that they would <lo no sii.l. thini

Instead Canada sent to th.' I'nited Kiiiirdoin special rc).!.

sentatives for th«- purix.se of exp<.iindinj; lier views, an.

this heiiiK a suilalile ease l.ecause of the personality of tl

.lioice. the (omnionwealth chose J.ord Tennyson to spe;i

for it. sho\vin^ that the existence <.f a coiiiinission is ii.

rssential for an ex-Ciovernor-Ceneral to l.e enii.l..yed

he has sjiecial (|ualineati<>ns for the work. Or ajiain. tl

question of imifoimily in the condition of ndmission ai

practice repirding surveyors was dealt with in I'.t.l l«y :

(vl hoc conference, which pi-ved aho.tive. »)ut the s.d.jc

was clearly one which no collection of ex|)erts of the ordma

type eoulil deal with. Tlie lack of assimilation of patei

and trade marks laws is not due t( any lack of advice

nnderstanding of the issues in those eases wheic the sai

rules as in the I'nited Kinfi'loni '"ive not been applie

it is due to local conditions, uhich are precisely what su

n body woidd not fully appreciate: if they were to

discussed, a conference ml hoc aijain would lie the oi

way to reach anv real possibility of a result ( )r is it serion

supposed that any conference sitting in Lon<lon con

without expert help from the provinces of Canada. de(

what they should do to their workmet/s com])ensat

law? The differences l)etween the British and the p

vineial law can be. and have been, set out in detail l>y

Imperial departments concerned; but the .piestion is i

of the differences or the arguments in favour of the Hiit

law, but of the feeling of the province with regard to

question ^ The same thing apidies to company law. ''

Dominions have recorded for them in a beautifully d

form by the Hoard of Trade- the points in which tl

laws differ from the laws of the United Kingdom, but t

• c.g.OntarioAct,1914,.-.25;C\l.-5(>7,i.i...-.;5-.->. " I'nrl. I'np.S'i:'

^:^ "f' '-^ '':m-'^
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nic not ,ill i() l)c |..isii,i(ic(| (if tlM- l.cnrlif^, for I,,. mI i(a>,.h«

of which I hey ami no Loiiduii ('oiii(ni--ioii , ai, jiuli:...

Hcii|ii'n(al relief for <le>eite(l Mive< and ihililren ind nniliial

t iiforcemeiil of jiid^'eriieiif - and award- (.f arMtradiiri . .,im|,

Ihronyhoiit the Knipire are other Md>jeet> whi-li nii-ht

in theory ••<• n-ferred to mkIi a eoninii'^-ion. Imt |,i, li in

fact eould otdy he dealt with l>y a confeiciice nf je.j ii c\|.crl

-

from the provinces and Stales as wfjj a> the Dnniirimnv
and which ire therefore hesf left to he dealt \mi1> l,y < .arc
spondence. whiih, however slow, is a uood <lcal nmie rapid
than the pro>;ress nia<le l»y •xperts in icportinLr. while
after their H'porl their reeotnniendatioiis as a rule remain
recominendal inns alone, or if carried out. are milv -o tian--
formed after fiuther eorresponderce.'

In some eases tlu- correspondence method i- the hc-i
:

in others the use of confj-renees <nl hue. opeciallv if the
Uominions will allow their Hii;h Commissioners to >i| n|>on

111! ni and so save time and delay. Hut all eirort- to induce
the J)ominions thus to deal with the (|ne>lion of nalurali/.a-

tion were a failuic. so that the reception of a prop(,-al to

rcferfhe matter ton permanent eommissioi. can I.e ima;:ined.
The (piostion of wireless t«lev'ra|)hy was referred to tin- con-
sideration of a committfc, on which the Hiuh ( 'ommis.ionei>
tor New Zealand ami the Commonwealth sat. I.iit as their
two (Jov -Mnents would not do anythint.'. their i>rc>-cn(c

was not fru.rful of much result. The (piestions of reduced
cahic rates wore kept in his own hands successfully hy the
I'ost master-General : iu)r is it easy to >ee ! conlidential

iie^'otiations, such as his. eould have hec anai;ed had
liicy heen put into the hands of a commission. ( »n the
I'tlier hand, the jreneral (piestion of the resouiccs of the
Kinpire were entrusted to w s|)ecial Hoyal Commission, and
it is inconceivable that the Doiainions or the I'nited Kinj^-

<l'>iii would have sacrificed to any permanent cnmniis-ion
;niy control of the business.

The absiu'dity of tlie whole matter hecoihcs --till nioie

N'ofhinp liiiN l)cc:i done on the roixiit nf tin' Siirvcvors' ( <iiif- nine
"fl'.Ul.

<ll

r

.:,^L« ' •' tx'ri^'.'-
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l>lain if it i^ (onsidcrrd limv t\\v ••omniiMsiontMH arc to

l>ai(l. No Dniniiiioii will (•(.iiM.nt to pay a salary l<> n ii

who rl.xs no work and whom it «io<s not coi.trol
:

Donnnion will .-ntrnst any matter to llu' <on>i.Uration

an .x (i..vrrnor or Minister or olVuial. cxr.'pt for s.i

.,,..,.ial .a. IS,, in .ach (as... Nor is thf Imperial Covtrnn.

(litTercnf in is>.nc... 'I'll*- Commission woiihl therefore

minced to a panel of names of persons who wished

he aske<l to serve on conferences n<l hx-. i.e. it wonhl li

nn real existence at all. This is chNirly the resnlt of

Lyttehons express declaration that the fnncti.ms of

hody w.)idd Ih- pnri'ly a.lvisory. and wonld not supersi

hut supplement, those of the Colonial »)Hi<e.

An alternative plan would seem to iiave l.cen I.e

Mr. Deakins nund, in which the secretariat an.l the lmp«

C.infereme would hav," set themselves up in the In

Kinplom as something sui)erior to th.- Imperial Cov

nient, so that the secretariat would, in carrymji out

ivsol.itions of the Conference, have <,)rrespond<Ml witl

the (iovernments, inchulinn His Majesty's (iovernmeni

an external IhxIv. The possihili.y of such a body

denied »>y Sir W. Laurior, who insisted that it mils

subject to ministcial responsibility, and there the mi

ended, and it must end. Apart from eveiy other objcc

the possibility of harmony in a body represent ln^;

different authorities is impossible, unless they all ^

one head and are organized in a hierarchy. If it <

work at tdl, sich a body would of course have some

to do. but it is clear that it would simply have the

work to do as the Dominions department of the Col

Office, but with no real standing to enable it to car

out. The mere question of ho'- sv ' body was to

municate with the provinces and States would sho

impossibility.

It is more Cian probable that the conception of tlu

manent Commission was <lue to the analogy of taritl

missions, such as at times in ditTerent countries are

a .inasi-permanent life in order to report on tariff anoi

I ytlL
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nii«l so forth It niny in IIMC, have Im.m fliomjhi that thi-

next Conf. M'iKe would dial uith taiin .|ii. .ii,,ii* and that
it would he d.'sjrahh- |o have |.n|mnd lor .1 a . on.i.lrnd
>tiitemenf of the tarilV |.osili(.ii of the Knipiiv. an i aft.i
its de|iheratioii> w«-re ov. . to have a holy to .jahoralf
larilT proposal- Kor this purpose ,u( h a h...|y nuyl.t havr
hecn of s«.mc u-.e, as tarilT .pie-tions are hal-iinaily in ih,-

Deminions reh-j^ated to pi-rsons willi no . \|Mit kiin\\l.di;e.
and, the art ..f tarilT-niakinK for any hut n v.niie pMip..M-'
l.einn lo-^t in Knulaiid. the eoii;rrejiation of a ini-. ,.||ane,,ii

I'ody of ex-(;overnors. ministers. o(h( iaI-. \,.. nii-hf li iv«'

heeneomparatively innocuous, liut. >erioii-.|y .peakint;. it i"

<lifheult to helieve that any of thos(. \\ ho have «. ..at.'l t he
proposition of a permanent eommis^ion havr hao any iinder-
-taiiiliriK of what tlu- n-al meaning' of mk h a piop.isil is.

The extraordinary <<nifusion .f thoii<;ht prevalent on
these topics was illustrated in a most interest in-.' way in
n memorandum put in hefore the Dominions Ko\al Com
ii'ission on Natural Resources. Trach-. and Industry, hv the
Kmpire Trade and fntiiistries Committee of tlie |{<.yal

Colonial Institute. In that document the Committee sii«-

fiested the cstahlishment of a joint fund fur the ;;ciieral

I'lirpose of Kmpire development, thus reviving the proposal
of Mr. Deakin at the Conference of I'tnT. when he pointed
"ut that it was difhcult to carry out the schemes tor the
miprovenient of steamship and teli'^'raph communications,
whidi in principle had heen approved. The main dilliciilty.

Ill' judjr>'d, lay in the ahsence of a reinesentative hody com
pctcnt after the Conference to rc<luce such scheni-- to
I'liiitical iiropositions hy workin<: <ait the technical .letails.

•
1-1 citaininj,' the cost and ajiportionint: it amon^' the (ioverii-

inciits coneorned. Mr. Deakin then su).'{:ested tli.' voting' of
annual contrihution to a joint fund, to lie administercfl

'

> a joint hoard of representatives, whose duty it would he
I" prepare (h-tailed .schemes and estimates of projects suh-
iiitted to its consideration hy the (Jovernments, who could
tlicii siihmit the i)roposals to their Parliaments. At the
< "iiference of I'.MIT the ohjection was taken that it was

<l

I 8



572 IMPERIAL UNITY AND THE DOMINIONS

unconstitutional to vote in advance for an unspecified

scheme, but that objection had disappeared in view of tlic

action of the Government in the United Kingdom respectm?

the development grant. If was also objected that the pro-

posed basis of contribution, one per cent, on the value o1

Joreign in.ports, was inequitable, making the -ontribv^.on o'

the United Kingdom on the figures of li)l() over £o,000 000

and that of Australia £155,000. while the population bas.

would make Australia's share over half a million. To avow

this difficulty the Committee suggested that each Mat^

could vote as much or little as it pleased, but if it vote,

nothing, the Board would be precluded from taking up an;

scheme which could not be adequately carried out withou

a contribution from that Parliament.

Suitable subjects for reference to such a board wen

thev suggested, the ' All-Red Route', the reduction of t ,

Suez Canal dues, or the State-owned Atlantic Cable, or tl

nuestion of the New Zealand Bill, aimed at excluding lasca.

from the shipping trade in New Zealand, or the Austrah.

Bill of IDOfi, which proposed to confine the British piefereu.

to goods imported in ships manned by white labour, or tl

Merchant Shipping Bill of Australia, or the rebate questi.

in South Africa. Further, cable rates, cable landing right

and wireless telegraphy might be placed under the control

the Board, which should act under the direction ot tl

Governments, work out schemes, carry schemes into efic

suggest new schemes, and arrange and finance all mail ai

telegraph services involving subsidies from two or m-

(Governments of the Empire, watch over commercial mterc^

as affected by maritime eommunications, and report on a:

<,ther subjects referred to it. A further memoran.h-

insisted that posts and telegraphs were suitable subjcc

for control by a board, as there was no vital interest

Dominion autonomy involved, and Crown Colonies and t

Government of India, which were being left out of accci.

in the Imperial movement, could thus obtain equal fo.-ti

with the Governments of the self-governing Dominions.

In reply to the Commission, it was explained that t

i^iim,.:'t LV^^ <,'ri'i**k-'"
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Board should send its schemes out to tlie various (Govern-

ments, and shouhl amend its sehemes to met ; .wiy ( riticisni

made by the (Jovernments. It wouhl elect its own chairman.
and it would be responsible to the Governments lepresented.

each controlling its own representative. Jt would indeed be
in a position somewhat analogous to the perMianent bureau-^

created under the Brussels Sugar Convention, tiie Inter-

national Telegraph Convention, and the Hadio-telegraphy
Convention, and would send its rej)orts to the Secretary of

the Imperial Conference for distribution to the mendn'rs of

that Conference.

Mr. Foster, the Canadian member of the Commission.
in(iuired whether all that was proposetl could not be ell'ec-

tively earried out by the secretariat of the Imperial Con-
ference. It was argued in reply that the existing secretariat

had failed to carry out the resolutions of the Conference, and
that, though it might be ahered, it would be a very dithcult

thing to <io. It was admitted, however, on further cross-

e.xamiiiation, that it woidd probably be better if tlie pro-

])osals were more restricted and the Board reduced to a

standing committee, whose vital force would be the Imi)eiial

Conference, and which would content itself with placing in

a concrete form ])roposals approved by the Conference.

On behalf of New Zealand, Mr. Sinclair laid great stress

upon the difficulty of asking CJovernments to divest them-
selves of powers and functions which they at i)resent had,

and to hand them over to a completely new and irresponsible

body. In re{)ly, objection was taken to the description of

tlie l)ody as irresponsible on the ground that it had no power
to spend money without the aj)proval of Parliament in eac h

case, and it was admitted that this involved the fact that

there could be no practical result from any recommendation
W''h()ut the agreement by Governments and Parliaments.

It was, however, argued that it threw the resj)onsibility for

failure directly on the representatives of the people of each
Dominion and so was advantageous. Mr. Sinclair, however,
liressed the view that, if the consent of Parliament were
accessary, it was a waste of time to have recommendations

r ;f
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made until the Parliaim'iits had lust considi-ml the q\w>itk

aiul i)oiiited out tiiat it was not necessarily, as was assertt

from any defect of organization that schemes had failed to

carried out, but for reasons which the Clovernment concern

considered sufiic ieni to preclude it from i)roceeding with t

schemes, and that the Governments already possessed su

cient means of their own for ascertaining the facts which t

Board would have to gather. He could not accei)t the vi

that such a body could give Governments greater guidai

on important questions than what they could derive in

their own resources ; fundamental questions, such as wheti

telegraphic or maritime communications should be regart

as merely conmiercial schemes, to be rejected if they co

not show profit, or accepted on political, social, and st

tegic grounds, were matters best fitted to be decided

Governments, nor would their discussion by an outside b(

further matters. In the concrete instances adduced by

Committee the failure to act was clearly due to fundamei

discre])ancies of outlook, such as the position of the Bril

and the South African Governments on rebates, and

treatment of British Indians in shipping matters. It

out of the question that an outside body should
|

judgement on the action either of New Zealand or of

United Kingdom as regards the difficulty of the la:

competition.

Other objections to the scheme were raised by the ('

missioners, and it was suggested that no evidence had 1

adduced that the existing communications were not adequ

and still less evidence that the proposed method of dca

with them would be an improvement on the existing ins

mentalities. Stress was also laid on the difficulty of

proposal which assumed that a sum of money, estimate

six million pounds a year, would be contributed by Gov

ments for schemes which were later to be developed in ih

and then resubmitted for the approval of the Parliaim

The only reply which the Committee could offer was tli

would be much easier to have money spent if the money

been voted, and was therefore in a sense ready for use.

"•i sf'j'.-xtr "Tfjioiycsisci-^**;:"-
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that experienee showed that eertaiidy it was very ditii. nit

with the existing modes of proeedure to attain any etfcit.

The whole argument is important, as it reveals the hope
less divergence of view between practical men of atlair> and
theorists. The fact that Mr. Deakin had all his lifo never
mastered j)ractical detail is precisely why his hiilljance and
his energy have resulted in nothing but words : nu-n with
far less ability have accomplished what he coidd never do.
It is. no doubt, easy to .see that the ' All-Red Route " is still in
the air, nor is it difficult to proceed to the conclusion that
some one is to blame, and that the person in (|ue>tion must
be the secr'^tariat. It cainiot be too cleaily icco<:nized that
the duty of a secretariat is not to carry out the l»uilding of
steamships or any other operations of the kind : the secre-
tariat is the instrument by which the necessary communica-
tions are made to the jnoper authorities as a result of reso-
lutions arrived at by the Conference, it is the duty of the
secretariat to know what the proper authorities are. and {o
see that they are sujjphed with all the material neces>ary for
them to have before them in deahng with the (juc-t ions sent
to them for consideration. It is further the duty of the
secretariat to see that the responsible authorities are induced,
if possible, to make up their minds, primarily to cai ry out the
resolution, but if not, to explain why they will not do so. and
the secretariat is also under obligation to keep the various
members of the C'onferepcc fully acquainted with what has
tian.spired. More than these things it cannot do, and. if

It could do, it would be usurping the Goveiiiment of the
Knipire. In view of the inevitable determination of every
known Government, and jierhaps most of all of Dominion
(Governments, to put oif any deci.sion, the task of getting any
notice taken of resolutions is not an easy one, and it says
>omcthing for the efforts of the secretariat that the action
to be taken by the Imperial Government -s the action which
i^ first and most olfectively taken, as. for instance, after the
la>t Conference, in the making of new treaties with the
lureign powers willing to do so. the amendment of the con-
stitution of the Judicial L'ommitt.e, and tlic clian"e in the

. I
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576 IMPERIAL UNITY AND THE DOMINIONS

law of iiatumlizatioii, the delay in con^ideiiiig which in t

IKist fourteen veais has pmetieally entirely been due to t

total inahility of any Dominion (Jovernment ^ to reply

a disi)ateh without i)rolonged months either of anxic

thought, or more probal)ly of searching for the nnsU

previous papers. So in the case of the " All-Ked Route ' t

fact that it has never come to anytliing lies in the sini]

reason that no i)roi)osals for the provisions of such a serv

as was desired in I'.toT have ever been brought forwi

which were from a financial point of view reasonable.

must be understood that these commercial suggestions

Imperial Conferences are essentially matters on wh

commercial considerations only can prevail: the id

advantages of an increased speed in the arrival of letters

Australia or New Zealand can easily be over-estimated, ;

at anv rate, if tlay are held to be of the highest imi)orta

by tlK' Dominions, they will no doubt be prei)ared to
i

for them the necessary -utjsidies, witliout requiring

Imperial Government to indulge in expenditure which fi

an Imperial view cannot be justified. Similarly, not o

have the Suez Canal dues been steadily reduced- almost ev

year, as a result of the pressuie of the British Governm.

but it is clear that the British (Jovernment has done ev.

thing it -an to secure this policy, at the expense of

Imperial Exchecpicr, and the Imperial Government

hardly be expected to be willing to pay further sums for

sake of giving rebates of dues, or whatever else may

contemplated, to British shipping, on the suggestion of

Boaril whatever. And why, may it be asked, should

i'ostmaster-tJeneral be prepared to forgo his control <

postage and cable rates for the sake of the advantag

being hampered by the advice of a Board which ex hypoi

would not consist of postal experts, unless those are t^

ranked as experts whose activity consists in agitating

lower rates, while holding positions of no responsib

w hatever ?

1 This can 1.C seen l.v a f.'!
.'rc at I'nrJ. Pup.. Cd. .-)27:!. giving tlu- .

spondrnce for I'JUT-IO.
'^ P^irl. I'ap., Cd. 0803, l^.

wn
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IMPERIAL PAHTXEHSHIP
•')/ (

1 mn u.U a d,trere.u standpoint a ....,..,1.,,. ..f .„...,
'

1.
' ''-".--"^'.v "'-!•. with a view ,o pn.,„..telog.slat .m on sundar tenns in matters of eonunon intenM

in he DomnnoMs and in the mother eountry. Th. o.va>i<,n
of the eoronafon of King George V was mark..,! l.v the visit

r '"
^'f ^"J

'^'"^"'<- "f '^ -"••'-• of nu.Md.;rs .V h
1 arhaments of the oversea Dominions, as ^n.es.s of a I'arh.-
"H-ntary

( ommittee in the I'nifed King.iom. Tlu. .uendK...
ux-re, of eourscs brought to England whollv in the .-apa-itv
..guests, and they were not in any way engaged in olh.i.d
twuctions ,iunng their stay, whieh was arran^c-d .. as ,o
g.ve men, who n.ight never else have had the opport unit v
lie ehan.e of havnig experienee of the lite of the TnitedMMgdon,. It might not, it has been suggested, he in,,.os.ibh.

tl.at on he oeeasion of the next Imp.-rial Conference this
P-eeodent sho.dd be followed, but the n.end.ers b,- .n-our-aged to e.iter into diseussions /./.. .. of the .pH.s.ions
'l;-l'ated at the Conferenee by ministers, or of sin.ilar ones-
t.'.ns with a view to their better appreeiatio., of tlu- issueswhen the Governments should, in ,lue eou: ., bring forward'
"H-asures to give legal etfeet to resolutions of the ( .adV.vn.e
llH- arrangement woul.l cmly apply to sue!, topics as ucr.'^
'- party m eharacter, sueh as measures re.p.iring uniformity
o legislation throughout the Empire. To this proposal the
'
n-ous objeetlon, of course, is that mentioned above to

•"any o the resolutions .lealt with by the Imperial Confer-
eiue Ihey are matters which are not the subjects of the
••uislation of either Gaiuula or the Commonwealth, but per-
t^Hi to the States or the provinces. On other .p.estions
M.. h d.scus.sion might be possil,!,-, but te<.hni,al matters such
"^ 'opyright are very hard for private members of |>arlia-
">;nt to follow, and are in pract^e left as a rule to tlu- fcvv
^^ '" I'ave mainly from omciai exp,,ience. enough knou-
"'"uc to discuss the questions. Moreover, it may safelv hej-mned that the jealousy with whieh those, wh.; had been
o,t,n,ate enough to be chosen to go to England, would
>^' n-^anlvd by those not so fortunate would ten<l to
•al^c their views su.speet and unaec.'ptable. \-arious

OO

. I

i (
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,n,..l.lications of tho i.lca, t<. nu.-t sucl. ol.ji'ot

„., doubt !.f (lovisi-d, but on tlu- wliolt" tbf l"roi

hanlly to be (•on^sir<tl•nt with the piiiuipk-s of

(Jovfinment.

The ovonts of tlie European War. however, hi

inereasinglv clear that the immediate neeil is n

arranfiemeiits for leisurely consultations on matt

maj^nitu.le as for some mode of rapid comuu

cases of the hijrhest importance, and -ome mean

the Imi)erial (iovernment more closely in torn

(Jovernnients of the oversea Dominions in the V

extraordinarv ditference between the attitude of

ment of Caiuula towards the war and that of M
be observed bv every one, and the consequence '

of private if not of otticial friction which seems

The dilficuhy in the case of the Commonwe

lay in the fact that Mr. Fisher would not conse

a 'minister to the Ui ited Kingdom to discuss

insisted on the holding of a full Imperial Co

in the a'ternative, of the visit of an Imperial m

Dominions.^ There was a certain lack of commo

this attitude which betokens the unripeness >

opinion of Australia for an intelligent discussi

It should be obvious on the slightest consiucra

sending of an Imperial minister on a tour o

Australa.sian Dominions would be utterly imp

ease of a minister of any eonseciuence, and

a minister of no rank w.aild be nil, while he w

lessly out of date in his personal knowledge o

the Viovernment of the I'nited Kingdom.

hand, an Austialian minister in London wouUI

possible first-hand information on the subje

freely communicate it to his fellow ministers fr

or wTck to week. The complaint that ther

real close eo-operation in military matters-

United Kingdom and the Commonwealth,

Commonwealth and New Zealand have not \

1 3';,m,*, May 22, I'Jlo; eout.ast Mr. Hughes" wii^e .

iKUH\ 'i, IJ,.
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IMPERIAL PARTNI-HSHIl' 5-y

t'H-y are expected ,0.10 in, he way ..fpn.vidin«,n,o,w i.umplMnent to, he convctness of the attitude'. ,f,,,,
|H-nal Government, a,.,lthe,lifli..d,yans..,p,...i>Hvf,„...

siet^;:^^''-^'"^-"-^^''-'-'^-^'-

now Z;r '"
'"r'""'^'

"'"'-^^"••^' tha,, as ,hes.. relationsnow ..ta„d-as a strong party in Cana.la under ,he jzuidanceof .Su. W. Laur.er thinks that they should stan.l - the -..« a., n.. no position that. whUe through thn
art of ht Lmj.ne they are hahle to lu- involved in wars

\
. ,

hough they made. ,t clear that they hoped that the
I n ed K.ngdou. would fight. an,l though it is /eeor.led .Austraha. w.th her usual failure to understand the rnite.iiyngdon, feared that the TnUcl Kingdou. would .a oof fron> the conHict-yet in such a cas. thev are u.hU
|''.l>gat,o., other than what their own will in.pos.s on , ..u ^cnd any assistance to the Tnited Kini.lon,. \. an"."uned,ate consequence of this position, thev have n' , the
gl. to dictate the Imperial poUcy of the rnite.i Kingd. mhe sunple reason that, if the result of the purstnt of suchley wa.s war wUh a foreign power, the fnitcd Kingdon.

"o. Id be without any right other tha.i a moral ri.d.t to ask
.;. the whole force of the En>pire to be exerted in°t e ^ ..
u' position of Sir W. Laurier has been always abumlantlvla HI Its exposition: he declined, in the Conference ofi'll, to press for the right of the Dominions to give advice

'"•'.Id be wilhng to back ro their advice with deeds, and-.ula was not prepare.! ;. do so. If the Commonwealth
d*>nes to have the power to give authoritative a.lvic. on

.
' ^7J:T^'" ''' «"• ^^- ^^'^^-^ ^nec.,1. of Jan. 17. 1910

.

.tlajn4.orulGuve„unent oa the Domuuou. and lack of cu-opcration for

' ^W/. /V <''-!. 574.^{,. 117.
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580 IMl'KHIAL VNITV AND THE DOMINIONS

.natters allcrting the K.ni.i.r. it «....l.l l.' .u.rssap S .r t

(-onu.H,nw.alth t.. c.ter into >u.h a n-lat.-.M wit h lu- tn.

King.lom that tlu- anu.unt ..f ai.l sshi.h wunl.l lu- for

cn.iuK from th. Connnonwcalth coul.l l.r .Ulnulcly .UhuI

upon an.l muU-ml availal.lc Nvitlmut .,.u>tmn or .l..u

whcM. the rnitr<l Ki..ti.l<..n .loiml it. Sue), an anan>ienu.

vhich assured the (•on..n..nsveahh the power of ^l.v

authoritative aaviee. woul.l essc-ntially .nv..lve some M.rt

federation for purposes of defeuee and tor.-.^n pol.ey

U-ast: and. while, in sueh an arrangement, the ( o.nm

wealt h eoul.l uive its advice as a matter ..f right
.
.t eould .

of course, expeet its a.hiee to he taken d the maj..r.>

voiees in the federal authority were agamst it. It .s obv.

that with its small population, therefore, any -"^""•'•"

n.ent would give no security to the ('.)mmonwealtl» tha

vould obtain its ends, and therefore it is not at all wonde

that the idea of fe.leration for defence as prop-.se.l by

J. Ward at the last Conference should have receiviil sc

eonsideration from Mr. Fisher.

Thv position, therefore, is that in otfermg a.lvice

fonnnonwealth acts as one who is not necessardy p.ep;

to back up his advice if need be, and, if prepared to d,

is onlv prepared to send an in.lelinite anu.unt of help. ^^

nuiv be change.1 from day to day at his own pleasure.

position is one which need not in the slightest deg.c

considered as being .liscre.litable to the Commonwe.

the alternative would be to merge a j.ortion of her aut...;

^vith the certainty of having a very faint voice in the dc. ,:

of the federal authority which might be set up. But
.

n,

other han.l. it is equally absurd to expect that the w,~h

a Dominion which stands in this relation to th*' I i

Kingdom can necessarily always be given full eilcr

There is this error running through all the long protc-

violent language of the Commonwealth and Don:

Governments regarding the attitude of the British (..

ment in the case of the New Hebrides and of bamoa,

position adopted by the Dominions was only justifiable

United Kingdom were in the pu^itlou oi an agent n

.,,4»-;.Ai--^ ^m9 i.,^r:M>saiiniLn <7^



i\ 'ur the

In- rniti-il

Ik- forth

ly (l('ci(l»'il

or (loiilii .

aiijit-'iiH'iit

of ji'iviiiv

lint' fOlt nt

policy a

CoiniiHui

foiild iioi.

iiajoiity it

1 is obvii'u-

h arniny

iltli that II

1 woiuU rtiM

)si'(l by Sp

I'ivi'd >( ant

advice iht

ly pivpaidi

vd to di' -"

help, uhi' ii

asuir. I'll'

t (U'gicc I"

inonwcalth ;

T aut()i'"iii>

thcdcci-i-'ii-

Jillt, nil tht

he wi-la- <•'

the Tllitrii

ill ciTcrt VK

g protect- ill

(I D('iiiiii"iii

itish Cnvcrii-

Sanioa. 'H'^

;tiiial.lciftlii'

agent of tli>'

IMI'KIUAL PARTXKHSHIP r.si

J)omiMioiis, whose failure to lany out th<ir wi-hcs was
matter for {('nsure of the most severe kind. It i-dfimir-e,
true that the allegiance of the Dominions to ine ( rown
|)rodiices a very detinite <)l>Ii>:ation on the part of thi' I'liiliil

l\in<;dom, namely, to preserve tlie Dominion^ from external

a^igression with the wiioif force of the i'jiipiic, -o loiii.'. of

course, as the Domim'oiis do not them-elves pidvoke a war.
in which case the duty of the Imperial (Jovernnient would
disappeai', and its action wduld fall to he decided hy con-

siderations of sentiment or hcnoui' or piotii. alone or in

comhination. Hut thisolijiuation, which the Tuited Kiiiitdom

has never attempted to limit or re|)U(liate in anv Aav, is

confined to tlie existinji hoimdaries of the Dominions and to

any ( iianjies in these boundaries made with the assent of the
Imju-rial (iovertnnent. It is not obiii.'atory on the Imperial

(iovernment to (piarrt'l with France over the New Hebrides,

or. in the alternative, to sacrifice the population of the west

of .\frica for the sake of accpiiriny lands for .\u-tralia : nor is

it the duty of the Tnited l\inj;dom to annex territorv nit ri-Iv

lu'cause a Dominion would like it to Ik- British, it is not

out of place to add that the calm demand that territories

should be annexed, while the Dominions alone inter(>teil

will not even consent to pay for the n^i. is one of those

proposals which can only be understood on the system that

it is nevei- a mistake to ask for anything', since it is alwavs
jiossible it will be given, and asking does no harm. This
should not be the ])osition of a nation or would-be nation,

and the folly of the Cape (iovernment in refusing to pay foi'

t!ie administ'ation of the territory which later became
(k'rman was uncpicstionably the cau>e of the lo>-cs of the

I'liion in its conquest of that country and of the rebellion

which the jiresence of (Jermaii troops on the i)order fomented.

Xor was it until ISST that the colonics of Au>tralia r;'alized

that the annexation of British New (Juiiiea meant that they

must pay part at least of the cost of adnn'nistration.

Further, the relatitm of the Tnited Kingdom to the Do-

minions renders the Jm|)erial (Government unable to press

the Dominions in anv wav i,>v men or other a-sistance. It

i\

i>

»^i. ^'~Tli
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can n:.ly wait for offers of service, and nny pressure to 1

Dominions to raise dermite ani(»unts of men would lie luicc

stitutioiial and woidd he open to the most severe eensi

from the Dominions. Here is a el'iir ease in wliieh a I

minion minister in London eould send to liis Government t

information re<|uired in n proper form: he eould say. af

eonsultin^! the l'ii])erial (Jovernnu-nt. that the needs of I

sitinition \ver< for every man availahle, and that, put

a practical form, the Imperial (iovernn\ent thought tl

Australia or New Zealand might he-t contrihute such a

such forces. The information wotdd then hv availahle

the haixls of the Dominion (Jovernnu-nt in the hest and m
effective form, conveyed hy a minister and colleague of tli

own as the result of information of the most uu'hen

character, and at the same tinu' put as no demand or v\

invitation, hut an indication of the most effective serv

which could he rendered to the Empire. It is surely i

to argue that a formal Conference must he convened for t

sort of thing. es|H'cially when it is known that, when i

pro|)osal for convening such a Conference was pressed,' N(

foundland was the only other Dominion which could In

been represented, so that if the demand were taken litem

it meant that the '' immonwealth wished an excuse to ^

that its wishes had been ignored, when it nuide deliberat

a demand for v'-nt could not, through no fault of the I'ni'

Kingdom, be conceded, because the other Dominions co

not be represented.

The great response of the Commonwealth to the necessit

of the situation, and its determination to give such aid a

can in the war. render it obvious that the riuestion of i

final settlement is one in which it will be deeply interest

especially, of course, in the hope that it will obtain, in cas(

victory, the Gernuin territories which it has occupied. :i

some arrangement by which the New Hebrides can be secui

' liy tlic HoiivJ Tnhh ill March 101.*. (pp. :i2.V44) iiiul liy Aii.-lr

{riwf-t. May 22. 101.5). Hut cf. ftoitvfl Tnhlr. lOl.".. i.p.
fiTU. 7»M>. •

wlioio it is pointed out that some of Mr. Fisher'-; colleag ">« dipni.i

a. Conference.
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nrPKIUAL PAMTXFIRSJIII' 5m
to the British Crown. TheM' are lefitiniale (hMn-, .,,,.1

even if. as a matter of fact, the need of usinu the .\n^/,„I,<,
to protect the expeditions from New Ze.ihitid t.. Sain.M,'
and froni AiistraUa to thelierman j)()ss(..<^i,,|,, j,, fhcii,„ih
eu,st. may have interfered with her activities in more impor-
tant directions, still it was worth while secnrin- the e.ulv
success of these expeditions, which uratilicd n;itiiial ,n
the fiiUest iU-^rvv the -.ational wishes of the tu,, |),„„ihi..iis
ami allowed them to .s^ •> the fruits of war witlmui it. I,.,nl-

^hips. f-ch a,-, their men were shortly to face with mkIi
((.nspiciious courage in the Dardanelles', Hut the sugL'c.lioii
that there is the slightest chance of aiy final terms nf p.ace
licing arranged without the consultation of the Dominion-, is

one of the most id|(> imaginings ever invented in order to
cause ill-f(>eling hetween the Dominions and the Imperial
(iovernment.- It seems, h. acver. to he a hclief im|.ianted
ill the mind of ttie Australian that the root of all -vils j. the
fact that eomn.iinications with , he Imperial iJoveriinienl
I'ass through the Colonial Dili. e. and, iinl,» that scntim,.,,)
is removed by the fact that in the Coalition (Jovcnimen*
a statesman l)orn in the Dominion par excellence has held
the .seals of the Colonial De) .utmeiit , it may bea yood rea>on
for changing the channel of control of .-.ici, communications
to the hands of the Prime Minister. In the long run it is

merely a ((uestion of rearrangement of duties which would
I'c involved

: a Prime Minister mu>l delinitcly coneentiate
liis work in certain channels, and must therefore always be
put to the necessity of deciding what >ide^ of biiMiiesshc is

to (leal with.

I'hcre is. it is fortunate, no >ign in Canada or in South
Atiiea of any uneasiness as to the Iinpcriai action in the
• vent of j)eace. nor has here lieen much indication of di-

' f'lrl. Pap.. ('(I, 7072. 7'.t7,-).

' .Mr. Hughes, tho new I'rimc Ministor of t li-
( .ininKniHOnltli. aniioiiiH 'd

'Ml NovcinlMT 4. 1!)!.-,, that the Ini|iprinl Covenini.iit hiul |.ron-i-..-.| , .mi-
lit.itinn. if possihip, I,of.ir(> jK-aco tcriii..^ aro airaiiuid.aiul vi.-itcd I/mi(1,„i

<\

I" March, mio. Sir J. W anl and Mr. Ma.-.^c.v and
<"i!^.. in the coiirso (if 1916.

.Sir |{. Borden will als
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Huti'^factioii with tin- Irnpciiiil (inMrimniil in .iiiy ir^ii

'I'Ih- |»i<''(ii('<' i>f a iiiinioti-r irt l<i»ini<>ii ami tlif \i«>ilsiif

l*iini«< MinistJT liiive »'imlil«'<l Catiailii to kcip in fniich m

the jirojfrc-?* of fli" war in a uiiy wliit h no ntlirr Dnrniri

luiH la'rn ahlr t<> ilo, and in tlu> taxi- of tlif I'liion the en

(It'ncr rt'|><)s('(l liy tin* I'nion (iovcrninrnt in fliiir n-pn'!'

tativc in Lotulon, aihltfi fn tlic cIom- tiaicli in wlii(h

I'liion (JovcrnnK'nt have liccn aide ti> isrrp with tli«' Itnpr

(iovt'ininrnt tlunnjih N'ixninit linxfnn, wln»s<- plat i-

an fx-niinistcr iif tht' Ciowri n-iKJcr-' his liclp sp<'cii

vaiuahh". Iiav«- picvrnlccl the ihvcipiici' nf st-ntitMcnl wl

s«'«'i' - to exist in the case of Anslraiasia.

I'l '>«> cxi^rcncics of tlu- war rnii^t raise for the ii

M'rioii> consideration of ail the Donunions the proli

what they are to do to keep in touch with the proL'ic^

foreijiii politics. It is no iloiiht true that in an emerge

there is nennt time for eonsiiltation with the Dominions,

there wotild lie time for i'oi)siiItalioi\ with a Doniii

minister who was resident in London, anil, if the mini

were, as he should he. in touch with his (Jovernment

with popular feeling in the Dominion, the views of

Dominion would have a chain e of lieinj; expressed et

tively : whetluT they ]>revaile(i or not would depend m
the circimistances of the ease, nor does any Ciovernmcii

a Dominion -eriously supjiose that its views can alw

prevail. Nor siinrt of a federation of some kind, even if i

for defence and f(rr(i<in policy, is there any other way wl

over to keep in ton- li with foieijzn affairs.

It is, of course, a tpitstion whether the time has yet (

i

when lie Dominion (lovernmenls, ail or some, desire i

to keep i!i touch with fon-ijin affairs. In ("unachi, froiii

proximity to Kuiopc, there is clear proof tliat the desire <

exist : it is expresses in tlii' tie foiin hy Sii' Hohert Hoi

in his desii'e to have the Dominion in the closest totiil; \

the heart of the Em|)ire. and it is also cxjiressed by aiim

and less imjierialistic (juarter, ]\Ir. Ewart. who a; nvs tlia

desires the declaration of tlu status of Canada as an ii

jiendent kingdom, because it would enable C'ana' » to t

aHTT" HP 1^
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a part in international politi.s „* a ...Ner.iun St ,t,. ||, ,,

IH dearly not ,|,e «i-h of Sir Wiifri.l | ,.,,, „|,u.e m..„ |, ..
always I.een to press l., it, f,utl,.>t ..„„ InM.m the .h. 1,,,,.
of the atitonomy of the Domitiio,, uii|,i„ ,|,.. |.;,„pi„, ,,„|
«l.o has never M„.;rhl, so far as .an t.e see,, t.,..tta,'n fnr
( ana.la a po„tinii a> a unit in intetiiiii,,,,,,,! p,,|iii, > .v, ,,t
for fiseal n.atters; these are. of eonrse. u„lv i„.|.r,i || ,, Jj.
'"'"'• ^"'' »"»'"i«'iny, real or .|nalitie.l. i„ |i„ ;,| „,;,,,.,, |,.,^
lH'<ri f,o„, time to tin.e a.M«ne,l in secj M.vceiu,, s,„,!.
It may l.e that the i.leal of .Sir W l.an.ier ha> I.een in.l.pen"
'l<-n(-..fthel)on,i„i.,., inthefnMeM M„>e, l.„, ..fthal he |, .s
N.i.l nofh.nj;, an.l pe,l,aps has thonirht nothinu. , onte„t ui,h
.stahlish.n^' an.l ext.-n.linj; in vuvy sph.,.. ,,f a.ti.,,, ih.-
<K>ctrine that (ana.la is aiifon.„,„nis, |t„t th.^ p..,i,i,„i ,,f
(ana.la in it, eh.se pn.ximity ,„ f.n.wln,,, ,> n.,.|u,il,t..,||v
a fact of f !„• pvatest imporfan... i„ it> h.atintr o„ her ,,.|atio„
to the l-nit.^.l Kinn.h.n.. an.l. ..„ the ,,th,.r |,.m>.1. (!„ int.,,,,-
Mi pt. ,.n of .n,eaie..her «hi.h >.-.-n.s t,, I,,, a iliara.f..,i>ti.-
"f ministe,, ,f .\,.st,ala>ia n,ay p.event th.- ..a.iv ae,.,.p, -

"'«•<• .t the view that a iesi.|..„f „,i„i.t..r uonl.l l',,. .
|

"lea. ft iseleartlmttl,e.is„alol,j..,tio„i|,,,| ,„. h a n,i„M,.r
wonM rapi.lly ..ease to he i,. t,„„.h «ith th.^ (;nv.r„„„„t ,1

liotne has n.ore w.-,>ht in tli.- .aM' of .\,„t,alasia than in
that ..f (ana.la, l.ut it eoni.l ...,<ilv l„. a,,anir,.,| that th.^
nnnisfer sJi.miI.I vary fn.n. tinie to tin,...' 'fh.. p,,,, li. ,• ,,f

M'l'"''>ti,.K ministers without po,tfoli„s, uhi..h i> .v.n „nw
Mot unknown in the Tnite.l Kinp!,.,,,. is a .ommon p.a.tice
iM the I)omini.,ns. an.l thetv woui.l. it s,,.;„s. !„• n,, iuMip.-r-
i'l'l' 'linieulty in allowing fh.. p.M 1,, Ln„.|,,„ ,„ ,„taf
int.onj: the nH-n,l,..,s of th.- Miuj.trv. Th.. .,u,.>,io„ ..f sala,v
woui.l no.h.ul.t he a .lidi.ulty for a >l,n,t lim... M„e.. I),'.-

iiimion minist.'is ,'eceive. >ave in the I', hoik .alari.s of Mvy
>iiiali am.n.nt, hut the p..sitiM,i .•oui.l l.e .j.all v. il h l.y
fiMukly poin(i„g„„t to l'a,liam.T,t that .. n,i,ii>trr ,mu>| l.e

I'n.vi.le.! with a leasonal.!,- sum an-l a {.nuilnn n.>i,|e,„,..

' It is most ..ij.„ilirunt th.it. ,!,...,„„. ,1„. ,.,,,,„i„I„,.„l of .,„ .xl'.iMii.
Mii,is„.r as High (•(.MUMissio.H.r for AuMn.im. i»„l,,,nM .In,

'""igtiiitfaits, .Mr. Hiiglifs l,iiiisclf canir iH.rnr in MHtl.

tllllrh \Mtll

li

•nrrr^^
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580 IMPERIAL UNITx^ AND THE DOMINIONS

It might, it may bo adder!, he possible to let the niinist

supervise the work of the High ("omniissioner's office, and

I.erform the ornamental duties of that post, leaving tl

Covernment free to fill the post with a really first-cla

business man, whether in or out of politics. It is obvious

not reasonable to expect a business man to have oth

qualifications for the woik, and experience has shown th

the good man of business in the position of Agent-Genei

or High Commissioner is rarely good at other things. B

these are minor matters, and. though trifles count for m\v

more in these questions than is often realized, still, if a 1)

minion is really anxious to have first-hand information

foreign affairs, and thus to i)e in touch with the progress

events in Euro])e and abroad, it will not find it <liffic.ult

adopt this device, as a .stage perhaps to some mon sat

factory condition. ( "onstitutionally t he offer of the Iuijkt

Government is undoubtedly correct : it will willingly gi

information and weigh advice, but it retains responsibilit

just as the Dominions retain their right to withhold or gi

aid in war, and to regulate as they think fit the amoimt

aid they will give, if it is accorded at all. On the other hai

while the Dominions are exposed to being involved by t

United Kingdom in war, they are assured of the full ]»

tection of the Ignited Kingdom in such a war, and they enj

in peace th( advantages which come from membership

a great Empire, without incurring any obligation to cont

bute to the cost of maintaining that Empire.

There is also a further question which must be solvnl

any final treatment of the constitutional .arrangements of

;

Empire. It must always be remembered that the posiii

of the Empire par excellence. India, can no longer be igii< i

in any decisions which are to be taken on such a matt

It is obvious enough that the long years of British rule ;

bearing in India their due fruit, and the folly of revolu'ii

aries should not concer.l the fact that English educatiim

producing an appreciation of western political ideals win

alters inevitably the relations of the Imiierial (Jovernnu

to the Empire. The Dominions cannot expect to sliaiv
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rnitiT'K-""
/°'™"'^-'' '"^"•''''' ^^'^''""^ ^l"-»i-" '>V tho

trollor of Hu- clest.n.os of the ..ountry. Th. M.If-.o.wn.M,..
ness o the people of Fruiia. as voiecl l.y the i,.h,.,.i,o,. ofEnghsh pohfeal aspirations. wo„l,. ,,e,.ii,u. „. ,,,,.,/„homy that Indian poHey eouhl he eon,n.lled in an Ja-l.y he representatives of the Don.inions. and this n-fus 1^vould be con^pletely justified, in view of the faet ,i,at eDo rnons shnt their doors on the admission of In.hans anda c.o.d,n,ly treat Indians as such as inferiors, on „ .

"f .•aeo alone, it -s no answer to this faet that in.iC.ns niKMr turn, regard Europeans as inf.-rior on ra.ial ..onndswo wrongs do not make a right, an.l the Tni.e.! Kingdom
ortunately ,s not unpelled hy eeononne eonsideration: andIn fear of a large In.h.u, immigration to defend itself l.v an

.
X.his.on poliey On the other han.l. it is ahsurd to den.u.d

tl:at the Domnnons shall alter their exelusion poliev in anvwholesale sense
: to put forward this c.Iaim would hV to asi,

t e Domnnons to commit soeial suieide. and therefore it is
"II." o urge the adoption of such a .ourse of aetion. But
or. the other hand, the modifieation of the present svstem- as to ensure free ami undi.spute.l entry, without luuniliat-
.ng formaht.es a.Iministered by underbre.l ottieials of low
status and worse edueation. is a ,luty whieh is in.perativenn the Dominions in the interest of goo,! n.-iuhbourship
Nnr is It possd.Ie for a moment to .lefen.i the .iifferential
x'atment on grounds of raee of ,iomieiled In.lians. The-•that the influx of Indians nn.st be stopped has nothin-^
I'atever ,n eomn.on with the question of the treatment Jf

those already settled, and the poliey of So,.th Afri... in this
.v^lKHt has been an extraordinary reeord of meanness R„,
'"' 'he other hand it is impossibi,. to aerp.it the British
"V'Tnment of having misse.l oj.portunity after opportunity

' -' vmg the questions raised, though the greatest share o'f
f'"' t'lame must rest with Lord .Mil„..r. who thought it ron-
;:^''"' "'"' ^^'it'^h honour to d,.n.,unee the Transvaal
•-v^Tnment for the wrongs of British in.lians. a.ul to pro-
!"- to increase these wrongs by the h.gislation of a Crown

<\
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588 IMPERIAL UNITY AND THE DOMINIONS

Colony, a i)oli(y which, in justice to Mr. Lyttelton, it shoii

he noted timt he firmly declined to sanction. Even lat^

however, the ()|>i)ortiniity ])reseiited hy tiie remission of t

debt of £:{(t.(»oo,()(M», owed by the Transvaal to the Imper

C;t)vcrnment, e guaranteeing of the £.-).()(K>.(HMI loan, a

the i)assing of the Tnion Act offered chances of interventi

of which the Imperial (ioverimient availed tiiemselves w

a regrettable feebleness.

It follows inevital)ly that the Dominions cannot expect

be allowed to determine tiie destinies of the Empire of hit

and from the point of view of tiie Imperial Coverimient i

clear that in their general foreign policy they mu'^t exji

to have in future to consider the views of India with as mi

care as they consider those of the self-governing I)omini(

Their duty in cither case is identical, and must be carried

without favour to either. It is inevitable, therefore, t

India should be allowed a voice in the Imperial Conferc

just as any self-governing Dominion is allowed : it is ind

ludicrous to think that New Zealand. South Africa, and N

foundland are to be ranked as sujierior to the Empiri

India : it is right, further, that that voice should be uttt

by a reiuesentative of India other than the Secretary

State for India, and preferably by a member of the Iik

race. If the Dominion Governments recognize frankly

willingly this position, a great step in the effective eonsol

tion of the Empire in symjiatliy will have been gained,

there is no matter in which more easy and obvious pro^

towards Imjierial unity could be made, and that, too, \\

out any formality or difiHculty. The services rendeiiM

India in the war afford an unparalleled opportunity for :

reeogniti(m. Simihv'y. the definite abandonment ot

foolish attitude of >u.-picion towards, and dislike of. .la

manifested in Canada and Australasia, would be a i

valuable outcome of the great advantage derived liy

Allies from the support of Japan.
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At the eonelusion of this review i^f the rlii,f farts alfectinu
the relations of the Imperial (Jovciiunent and the (ioverii-
inents of the Dominions, it may l.c doiial.lc to ^t out
l)rieHy the jjrojjosais wiiieh nnyht in my opinion advan-
taf,'eoiisly be earried into etVect m the niai tut inc. I vield
to no one in admiration of tlie splendid and legitimate ideal
of i)ringing about a true union of the Kiii|.iiv. but I have
as little faith in the jxis.sibility of its ciMi.-.iniimaliou at an
early date as I liave in the fruition of schenio of the perm;i-
nent jiaeifieation of Ku. pe or the etfective cnntrol of fori'ijrn

])oli(y by denioeraey. To sueh a result there seems to me to
he an in, rable obstaele in the spirit of the self-uoveiiiinj;

Dominions, whether it be ealled the proud s(lf-con.s(iou>-

ness of national destiny or a narrow and short-siLtlited

paroehialism,or,a.sismore just,it bedeemeda blend of both.
In I!H1 the offer of Mr. Hareourt on behalf of the Impeiia!
(lovernment to arranire metliods of fuller i iiisidtation with
t he Dominions was answered (h'cisively in t he nej^at i\c bv t he
representativesoftheDominioiis (It her than .New Zealand: his

still more decided offer in lit]2to Au.stralia. New Zealan<l. and
the Tnioii of South .\friea to admit them, as Canada was to
lie admitted, to a more real share in the diivction of the
foreign policy of tlie Empire received a totally negative
response

: .Australia jireferred the cumbrous and inetfcctive

inachinery of the Impeiial Confcicnce. and the I'liion of

South Africa hinted susjucion of any attempt at closer

relationship. While the party (d' Sir Kohi'rt Moiden lias

lisen to the conception that the highest hope of Canadian
gicatness ]' s in the closest iniion on terms of eipiality wiili

the I'nited Kingdom. Sir Wilfrid l.aurier. while lending to

the cause of the L'nited Kingdom in the great war the sup-

iHMt of his unrivalled eloipii'iice, icmains as fully (Uvotcd
as ever to the doctrine of the isolation of Canada and her

i\
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incli'pendfiice uiidor tlic InijX'iial Crown. 'I'he great

will, we may assume, he a })otent iiitluenee towards

miilication of the Empire, hut this inliuenee, it is cert

will not he eatastrophie, hut will manifest itself graclii

and through a long space of time.

For the immediate future I suggest for thi' eonsidera

of the Governments concerned in the Imperial Confer

the following principles :

1. That the (Jovernors-General and (lovernors of

Dominions and the (Joveniors of the Australian St

should he placed as regards legal liahility for their oil

actions in the same position as that now occupied hy

Lord Lieutenant of Ireland.

2. That the Governors-General and (Governors 1h> reqii

in the conduct of the Executive Goverinnent of the Domiii

and States to observe the same principles in all respi

including the grant of a tlissolution of Parliament, as

observed by the Crown in the L'nited Kingdom.
3. That all personal responsibility on the part of Goverr

General and Governors in respect of the exercise of

prerogative of mercy should be r'mo\^d.

4. That, while the supremacy of Imperial over Domi
legislation should J)e retained, the power of the Imp
(Jovernment by means of reservation and disallowanc

control Dominion legislation should be formally abando
5. That all legal restrictions on the powers of Domi

Parliaments to regulate merchant shipping should

removed ; that the extent to which Dominion legishi

authority shoidd be exercised in respect of British ship>

registered therein should be settled by constitutional ajj

ments : and that legislation should be passed to secuir

enforcement in the several parts of the Empire of law

other parts, affecting ships registered in those parts, in

same manner as that in which the provisions of the Impi

Merchant Shipping Acts are enforced in respect of >

registered in the l'nited Kingdom by all the courts throi

out the British Empire.

<). That means should be provided by which the con-t
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tions of the Dominions ean. in s.. far as ..xis.i,,;, p,uviH..Ms
•n tins regard are not alrea.iy a.l..,|uate, 1,,. aifred l.v the
auti.onty of the peoj.le of the J)umini„„s with-.n, ..fe.vn.e
to the Imperial J'arljament.

7 That in order to jueservc- the Judicial Cnnunitte,. ofhe I nvy ( ouncd as a supreme eour. „f Hnal appeal fur
Jh> KmjMre, it is essential that it should he ,iveM a .-..al
ImiH-nal eharaeter l.y the ineh.sion an.ong its n-emhership
ot effeetive and eontinuous rej,resentation of the Don.inions
and by the entrusting to it of the judicial app..al> in th.'
I n.ted Kmgdom whieh at present are dealt with l.v the
-House of Lords.

8. That it is an essential eo.ulition for the attainuuut of
Imperial unity that the Governments of the Don ons
shou.l take into their earnest eonsid.ration th.. means l.v
which. •• hile preserving es.sential homogeneitv of raee fr.'e
and ui.r,-strieted entry into their territories shall i>e .seeur.d
o all educated British Indian subjects, and that all rest.ie-

tions wIneh are at present, on grounds of race or colour onlv
nnpo.sed on British Indians who ar.. legi,i„uUelv resident in"
the self-governing Dominions should be rescind'ed.

". That, whenever de.sired by Dominion (loverninents
arrangements should be made for their repivsc-ntation at
International Conferences, whether the objects of thes,-
<on erences are political or not. by plenij.otentiari.s. nomin-
ated l.y the Government concerned and appoint,.,! l.v th,-
King on the advice of the Imperial (u.vernment. ...n'stitu-
"'•nal agreements being made as to tne mo,le in which the
votes of such rej.resentatives shall !„ cast in ,as,.s where
Jt is imperative that the action ,.f the Empire shall b,>
"HI orm, and the ratific-ation ,.f ajircrnients coucIucIcmI bv
Mul, representatives resting with His Majcstv on the advic-c-
o the Imjierial Government acting in consuhation with the
Dominion Governments.

10. That the Dominion Governments should fake advan-
tage of the offers of the Imperial (;ov.rnm,.,t to alf,.nl
t.iem the fullest information with regard to. a,„i as far as
possible a share in the control of, foreign j,oli,v. and that
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for this |»iiipi)S(> it is dcsinililc that there siioiild lie fro(|ue

visits t(» the Tnited Kingdom <>f ministers of the Doniiiiioi

and thai if possihh- eaeli Dominion sliould i>e icpiesenti

eontimiously in London »)y a minister enjoying the fi

eonlidence of his eoiU-agues anil of eahinet rank, whose du

it should l)e to keej) his (lovernment eon>tantly and elost

informed of ail matters alYeeting the foreign relations of t

Empire and to secure that the foreign interest soft he Domini

liiall he fully and ( ni|)letely represented to th<' lmi)er

(.Jovernment.

11. That it is essential, in view of the experience of t

jnesent war. that all defence should l>i' conceived on

lini)erial and not on a local hasis. and that the control

defence which is properly desired by the Dominions shoi

he attained in the form of a share in the control of tlu win

defence forces of the Empire, and not as at present throu

the estahlishment of isolated local units.

These are only simple proposals, but they can claim

be practicable, as they aie merely extensions of princip

already in operation, and they arc not therefore exposed

the grave politic 1 and commercial ditliculties which v

attend anv scheuic of federal i(»n or connnercial union.
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Slatts, forbiilili'ii in Coinnion-

wealtli. 44"., 470.

Discretion of (iovcriior in matter of

action otiicr than a ilissohitioii of
;

Parliament, '.••">, "JU.
'

I>islcijalty and dcdioncst vof a section
;

of Dutch iiopiilatioi in South

Africa, I!'.'), a.".!.

Dismissal of Ministry .>ythe(Jown
in United Kin^ilom, 8<; Ol ; hy

Ctovernor in Dominions, 112 I'J.

Disputes between Doiniiiim (,'ovi rii-

nieiits and Imjierial tiovernno nf,

nioile of solution for eases of Ic-al

character sus;f;ested, Iti.j. 1<>6, 3sS.
;

L'isratli, Kight Hcjn. B., views on

colonies as niillsloiies, 1.^,

Dissenting views of memlHrs of
j

.ludiiiui Committee, not recordeil.

Dissolution of Parliament, jiosition

of (Jovevnor with regard to. 2'.»,

85-112 ; proclamation of cannot he

recalled, 112 n. 1.

Divorce legislation. 159 : in Can:ida,

45t) ; bills for divorce subject *o

reservation in Australian .States

and Newfoundland, 14(.

Doherty, Hon. C. ,1., Minister of

.Justice of Canada, i-emoval of II.

Thaw from Canada. 'MW ; views on

imperial relations, 344.

Domicile, general basis of divorce

jurisdiction, 15'.» ; basis of distinc-

tion of kinds of Uiitisli subjects,

257 ; in Canada, 251, 354 ; in Aus-

tralia. 162.

Dominions, definition of : including

Papua and Norfolk Island with

Commonwealth, 4 and 5 Geo. V,

c. 17, selied. I ; 4 and 5 Geo. V,

c. 50 ; 5 and C Gef>. V, o. 21), 9.

Dominions Dei.artment of the Colo-

nial Office, 5t>4 ; reports on affairs

in and legislation of Dominions
for ixriod ia09 14 'an unpopular

innovation apparently diaci

tinned ; for ii-e maili' see .'mi

.S.'C <„,«;). It,/., Hevii w of Leg. I'.t

|ip. 22si|., 7.'Ssq., 112 sq., 4c.), .

II. 1,,5(;C..

Dominion Koyal Commission, Ti

.".57, 571 •;.

Doubledissolution in C'ommonwea
in 1914, liM-9.

D.iuble taxation in Canadian ]

vinces, 157.

Diage, G., visits Canada with Sii

Pollock, .5112.

DiifTerin, Marquess of. Goveri

General of Canada (1872-8, )

|)Osed dismissal of Sir .lohii >!

d..nald in 187;t, 11:!, 114.

Duffy, lion. Sir C. Gavaii, views

independence of C'diUiies. 2.'1, 5

DutTy, lion. i:. Gavan. .Tusticc

I'oinnionwealth lUj<h Court, :

3.57.

Dukhobors, objectionable eliann

of as immigrants, 191, 192.

Duration of Parliament (iksiMi

(ii>\riiiiiieiit, i. .".ii2, .51)3 ; now
vears in liritish Columbia,
V.llS.c. 11), 93.

Durham, L..nl, advice as to re-i

sible government, 13.

Dutch langiia^'e, nso of in S'

Africa. 489. 490.

Dutch Keformed Church, uiii'Mi

racial discrimination observed,

Karle, lion. .John, le.ider of L.i'

party in Tasmania, and Pn i

(1914- \ brief ministry iOct.

27. 1907 . 94 : dispute with "^n

Kllison-M.icartney in 1914, 9'.t

Kcclesiastic precedence. ti4.

Kilucation of British Indian^

South Africa, 205 ;
question 't

of 'angua;;e in South Africa

490.

Edwards, Hon. \V. B.. .luli-'

Supreme Court of New Ze.ili

view on native laud rights, 1
.

i

Egypt, treaty of 1907 with. 2f.S.

i Elgin and Kincardine, Earl of. >

i

tary of State for the C"!"
I (1905 8), hasty action in ui^

instructions to governor in_N

I

case, due to inexperience, ','-

abortive proposal to use Secrctii

and High Commissioners

I

channel of communication.

n. 1 ; erroneous doctrine ot Ci

'• tion of alteration of the cotisi

;
tiou of the Imperial Omfere
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•V).!
; r.pii.rat. - Ml. Lytt.ltnii's

|irn|ii.-,;il •.!' ;. I'iriiiaii, Ml Cuiiiiiii—
»imi "f Iiii|ii rial Cciiiiniicr. ."i(i3

;

«Ul)lli>i.l. M (..!. illl.ll OHilT /./'-/.;,„,„.

51-, I.

Elli^s .ii-Maiaitn.y, lit. IImti. sir \V.,

K.<'.M.<i., <ii.v. r!i..r of 'rasniiiiiia.

I, lOl.t error in attacliiiii; i-oinli-

tiipii to appiiliitiueiit 111 iiiiiii^trv.

".•9-1114
: |,r..t.st a^ill^l iiiijioint-

lllillt, L'T.

i:iiii>li,s Hon, (i. A., lir-t Lal>..tir

I'niiili r (,f Virfnria, '.M.

£iiii:;ratii)ii frMin liiili-.l Kiiimlmii tn

l»"IllillioI|S, I'J, .">(>IP

EiiiiLcratiiin, iinl.iitiin'il to N.it.il

forlMiM.Mi in I'.lll, I'lMJ.

Eminent doniain, (Lictrihe applicalili'

til nali\e lanil in New Zialaml.
17(!,

Enimott, Loril, ..n li'iti-li .Naliirali

/iitiuii, 'J4."> n. 1.

Kniinre, siiinilioati.n i.f. ."ijr>.

Knipire rarliannntary C' niniittee,
invites representatives of h.inii-

ninii rarlianients tn Curi'Matinu
of (>o.,r-e V, 577.

Empire 'li.nle nml Imliistrios ( om-
niittee uf the K..yal t'.ili.nial In-
stitnte, pri.pnsal i.f joint develop-
ment fiiml, .571 .">.

En;jlanU, etTeet of oversea conu'estion
on ]popiiliition of, ."i'W'.

Esilieats, ownersliip of I'lovinees,

158.

Esipiimalt, imperial fjarrison of, 3oi'.

Ktliiopianisni in South Afriia, IM'.
European laiul tenure in South

Africa, 1S5. ISU.

European War of l'.»| 1, assistanee
reailereil liy l)ominions in, 20 :.>!,

346-(;(>.

Ewart, J. S., examination of his
theory of Canailian imieiiendenoe,
.50;t •2'J.

Enint;, II. .n. N. K., intrigues in
Tasmania, Vi.

I'xilusive powers of Dominion Par-
liament and i'roviniial Lef;isla-
tures in Canada, 442, 443; of
Commonwealth and State I'arlia-

uients, 444-(!.

E.Mcution of natives in Natal in
I'.'Oti, 77-',».

Execution of treatioH, Pominion
respoiisihility for, L'Sl, 282.

Exerutive Committees in Provinee.s
of South Africa, 4bi, 48.5, 488.

Exemption of religious objectors only
from compulsory service in New

/i aland, n.t in Auslralii. ;io.5,

."(Ml.

Kr.'j.i.il,!,, issued at on.e to u .n>'(l

_
il. r.n ,,.,.. 127.

Exile, ri striiiion a- t., in ease of
pardon, r,'.», 7o.

Experts, dela.\s of in Mriiinu' a'
I onclusions, oil'.t.

Ex|.id-poii ,,{• unilesiriMe aluiis.
arraii-ri-ments re^.irding. 5.51.

Exterrial atf.iir-, nlaiions of Coni-
iiionwealtii and States concernin"
12,! 7.

l;xt. rnal Alf.iirs |i, partm. i.t- in
Casiada and ' Mmnionweallli, 422,
42.-..

Extrailiti.in tr.ati. ., .iili.iti f

I'ominions as to, 2'J7. G'.'*- ; tnatv
with railed Stat.s .,t |ss,',l, 2'.lii

II, 1.

llxtradition without tn aty. 2',l'.t. :i(io.

Extra-territorial elf. .t of Common-
Wealth legislation, III : as lo
merchant shippinu', 2K1, 217 : as
to navy, 317.

Extra-li rntorial privil.i;es of HritisI,
sul.jecis, lit ; not s?, ,,/.,,„,, i-njoyed
liy persons iiatuiali,(ed merely in
i-olonns. 21i;.

EartMry Acts, differ, nl iat ion ag.iiiist

Chinese in Aiistialia 2imi.

Fear of Japan, prominent fe.itiire of
Australian sentimint. I'.tl, 337,
58S.

El deral I'onstitutions, essential fea-
tures of, tl^. ll'.t.

Eederation. |iower to create Mst. d
ill Imperial I'arliament alone, 123.

Eest i vi t ies, i ntem pest i Vein connexion
with Imperial C'onfi nnce. .5r.l.

Eieldinu', Hon. W., Minister of
Finance of Canada iNytMyll

,

trade negotiations in Pans and
Canada, 27<l 2, £74, 2'J5.

Fi,ii, allei^ed inllnx of Indians from,
into New Zealand, 2ol.

Financial relations of Commonwealth
and Stales of Australia, re'^ulated
l.y Act No. 8 of I'JKi, 477.

Fin.;er prints, question ol taking in

South Africa, 207.

Fiscal aiitoiioinv of Dominions, con-
ceded hy iN,:.'J, 2i;i.

Fisher, liight Hon. Andrew, Prime
Minister of <'oniinonwealth I'JlO-

13 ,I'.tl4-15
; High Commissioner

for the Commonwealth I'JIC- ; ;

proposes referenda in I'.MI and
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I'JI.t, 101 : iclii-..,! .li-,^., !!»].. I. .(•

I'illlialll' lit III I'.Ml'.l, Id", 11. 1 ;

iiiiviil IK. Ill V, ;;i>>; il,-.iiu lu oiitaiii

iiilnihiati'iii l/y (..iiliTiiiit's ll i;,iiil.

ill;; iiii|Mrial |.nliiy, lUCi. TilT, .")7H,

TiSL' ; iiiili-,.'ir.t. allidi.li' lo\vai(N
nliiki i-.at liri^ljaiii-, 110 ; ciilii i^ni

of fciliial |.i.,|...,aU ..f Mr J. Ward,
'lO.!, r>Mi; ap|><>iiitiiii'iil ai Iliiili

• I'liiiiii^-i'iiirr, 578; •.iii.j;,.Htn thai
S.-rrc'tai-y •.! Statf f.ir Forfimi
Artair^ »li.iiilil il. al with thi- alliiis
(if sflt-t'M\,.riiirii,' ilniiiiiii.jii-, ."ilT.

r. i\
I'iihiiiiM, III Canada, liiiiiiiui. Ill ciii. i

tn.l .if, IV..

Fi^liory (iKiii cti.iii vi'^M'ls in li.iinl.

iiimi, h gal |in.-,iti..ii of, .'ll.").

Fi^hiry i|ii<^liriii> imilir tnaty in
'

Caiiaila, 111, Tii'ii -J; in N. wI'duikI-
i

la 111 I, III, tl'.t, IliS, -JHl, 2n'..

Kitziianii'k, Ht.lloii. SirC.,ii ('.M.G.,
|

Chiif .luKliiti iif Canada, '-iHo.

'

F'ilris ^ll|i|ili,(l hy I)o|i|ii,|,,i,s fur

the war ill Canada up tu Fili. 1 I.

r.M<;, tliiiari-i had yiv.n IJ per
riiit. iif licr availahh' nun, (^liiohcr

uiidtr "j, th« \Vo-t«iii I'lovincis
iihunt li* per lent. No li.iiiiiijinn

up tu tliat dati' liail fiiaitid <'i.iii-

pul-..ry.-.orvirr forth.' war; Caiia.la
liail dici.lod ii.v.r to .lo ,t.., un.l ;

siliiilaily Aiwtralia, 347.
F.iiiiuii nHair^, i.xposliioii .if to

(Joviiiiinciits of Hoiniiiioiis in
I'.tU, 515, r.4S; ,,ir,-, -if Mr. liar-
.oiirl t...iirord full iiiforniatioii a.s

to, 322 I ; iiiixp.ri.ii.i' of Koiiii-

nioiis ro^iardiii;;, hVJ.
Foivi;;!! g.iv.riiinoiits, p.i>ilion (o.

war.lH Imperial (Jovi rinuiiit in
regard to a.tion of Doiiiinion
(ioveriinieiits, Ts, l(;3, 4^>:(.

Foreign Ortice, ;,ii;ri;.'Mtioii to transfer
Control of alfairs of Doniiiiion, i.,,

made hy Mr. Fi>h. r iu iyil,5J7,
5i8.

Foreim vulisidized ve.ss.ds, eonip.'ti-
tioi, o \ith British, r>:>'.>.

\

Foster, Hon. sir George Eulas,
K.C.M.ti.. vic'ws on titles ..f

lioiiour, 50, 57; Cana.lian rejne-
.senlativ.' on Dominions Koval

i

Coinniisaion, .)73.

Fox, Kt. lion. Charles, and L.nd
i

N.irtli, .lismis^al of in 17S1, hy i

Ge.irge III, S'.t.

France: priihahjlity of (d...ser com-
j

meieial rehitions with as result
of war, 5;iti ; neg.itiuti.)ns with !

r. yarding Cana.lian tru.l.- in I

2ii;t; In l'.»"7, 2iiU ; In l'.M)7,

27t
;

pr..t.i.-.d ..f July ti, 1

r. ijariling positi.iii of Doinii;
mull r tnalv .'f I.S2li I'urt. ,

C.l.f.i'llO ,2<i8; dill, rent Ireatr
in of per^.iiis of impirial and .

iiial iialiirali/ation, 215 n. 2.

I raii.'hi-.', i'."-lrl.'tloii upon In.ii
S.iiith .\fri.Mii nallM-, ls|,

18-!, LSI : lirltish In.Iiaiis In >
d.prived .if. 2(11.

Fr.e.l.,in .if Dominions from oh
lion to take part in wars of
li.rial p.ili.y, .'ill -4, 57« M.

Free Trad.' r. I'mteition, .Vil ;{.

Fietirh Caiiadi.ms' attitiiile to
pile iiiisal ialutoiy respoiisi
r.H5 K; to recruiting appeall,
r.t2.

French languag.', us.- .,f in Can
('.10-2.

Freie, i;t. Hon. .Sir I'.artle, Govo
of 111.' Cap.. .,f Good Hope, dis
with Mr. M' li.iio, 50.

Fund for inipire developnimt,
gesli,.n lit Mr. Deakiii in l!Kl

create. 571. 572.

Fmidy. iiay of, opened to I'll

.Stat.s ti^h.rnieii in 1M5, 521.
Fur seal c.mv.ntion of Julv, 1

Gali.'ian imniigrants int.. Can
lai ; in many n s|Kcts less d.

ahle than the British ininiii.'i

to whom they were—on j.roi

..f ch.'.ipness and do'jility —
fer.ed, 2.".,S 102, 528.

Gait H.iii. .Sir A., Hiuli C iiii

sioiier for Canada, ii.'gotiates \

Spanish (;ov.'riiinent for coiui

. ial trea'y, 2f.:J, 2(i4.

G.indhi, Mr., load, r of Briti-li

ilians in South Africa, 207. :

210.

(iar.liner, case of Uic convict, in .'

South Wales, oli,jei'tii)n t" i.|i

on ooiiiiition of hanishin. nt.
'<

Gavan DiilTy, Hon. E., 357.
(-ii\iu>ithth, placi'il at (lisp' -.ll

A.lmiralty in 1885, 312.
General Court Martial, wan o.i

convene, in.:orrect use ..f liy '•'

nor-tieiieral of the Uni.in, li;7.

Gen. va, C.mvention of I'.tOii, i. r;

ing treatment of woundid. i"j:J

George I and Hanover, 513.
German communilios in Caii;i

disloyalty of certain, 251'.
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Dcriiiaii <in|>ir.', lack of n-ip. n»ii'I.

uov.iiiin.iil iii.Ht'i;li. 'Iilc atlitH'li-

ill li.. iWai, :li',-.'.

ttciiiiaii liiiiuuii'.;' , ii»"' of, in ->li"ol-

iii Unlario, 4'.)1.

OtTliiaii N.w (iiiiiKia, ca|iliirc li>

Australian foici-., .">!, :117 ; I'-ir.

of Aiflialia to litaiii, :tf.J. '"'l'.

ii'Tinaii South-wot Alriia, ia|ilur.

of, l.y Union fonis, ami il.-ir. ..1

I'liion ( i-.laiii, 'M^, .'11'.'. "j'^l.

tii'inian li.nl.- r.'lali..ii» willi O.ma.l.i

270, 271, .MS, .VlL'.

(;l.i.Ut..i..., Vi-.ounI, I'.f., fi.C.M I...

(i.ivi'i'iior (i.'Mi'ial ..t Union "I

South Afii.a mm 11 , ai'ti n in

cmc of Johaiin. sliuii; riot-, 17, I'',

'.•2 lii7.

.>lu.M..n.', lU. 11.11. \V. i;.. MP.
SfL'iTlary of Mat., f.r llio f.,l,,i,i. -

aii'l War Is I.". (1 , \ i<.w^ ..n ini

ln-iial iiml l.x'ul inlof..-.l.<, I"'-.

<ilas.;..w, Karl of, (i.C,M.<i.. 'o>v' i n.r

of .Vow Zoalaiol (lS'.tl'-7 . (li-|.Ni.-

with Mr. liallaiiic's i.;..v. ri oi,

hi.

tj.ikhal... n..ii. Mr., vi-it t.i riii..ii .1

S..iitli Afrii-a t.. ail,iu-.t .{U.-tion-

wilh lni..n ..;ov. iniii.nt, 2ii7.

liolit law of Tian-vaal, 213 n. I.

G.jhlwin Smith, Pr..f.. h.li. f m
aninx.ilioii t.i Inito.l Sl.it. -, a-

tlf>tiny of Canada, -Ml.

(;..M.rMiiu.nt 1I..U-I-, Sy.lii. y, rcst'.f.i

ti..n I . liovi rii.ir, 42'J ol

.

i..iVcrnor. in.aninu' "f I'^rin, 2. ;

apiioiniiiHiil of, JC, S ; snhj-. t !.

.•oinurr. n.i- .>f I).imini..n u .v. rii

infill, 28-32; in..|iil..r ..f r..>.l

fuinilv as, .!2-»
;

p..woi-, ..f.
'•'•

:

l...,iariial.ility ..f, ."f. ^ ; a> to . \

l.t'iidituii- of pul.li'- fun.]--, o^ I:'. ;

as to martial law, 13 ."il ;
limit. I

il. lc|,'ali.>li of pii-r..^ativ.-s .( a-L.

w.ir and p.aii', 52 4 ;
'• ..f honour.

51-fi5; c ..f miT.y. ti."i 71 ; il..ul.l

a-, to vali.lily .if pi. ri.;,Mliv.' p..w<-i-

t.> app.iiiit Kipiiti..-. 71 3 ; .-..n-

tr.illi.l in c.xc.utlv.' a.t-- l.y liii-

porial govcrnmoni, 71 >.!
;
p.n. r

t.i di>Milxr rarliami'iit. ^-'i II-';

to di.smin?. iiiini-.t.'rs. 112 I'J :
IhH-^

f.ir grants t.., miwt 1..- r.-.-rvcl in

Au-,traliali Slates ail.l No\vf..un.l-

land, 114; csMiilial chara.t.r •'!

funi:ii..ns, ."i4<i.

(l..v.rii..r iM-C'oiuu.il, foriiurly C'.urt

of Apii.a!, .-JtiS.

tiuvurn.irs tJcnrral. iiio.lo ..f app. iiit-

jij.'iit, 2t» ; omi~>ioii of puw^r t..

U

par^.u .11 ••.'ilaiti . i.. > tl.r...i.;ii

..\. r-iL'lil 111 .a !• of •' iiia 1 i ul

I'm. ,11 ..I -. .iilli Afn. 1, 7". 71 ;

l„,w.i I . 1--1I. li • ' '
ir '

u ith .11.my . 111. 1 1. I ''^ I'l

.1 iniali.ii ..I <i 1. N, p.il I, :;...' n. I

.

1 .r-iin m .\v. 1^ ..I
1

' III t I ', ..I I.-. I I'll

|., titl..- ( h.. 11. .Ill, :>'• u. 2 .
.|.v..-

l!..ii i.. imp. I oil I'l'. : I'll'.', oil

1.. I.

I.,, a! W ir ..f I'M I, I''., .'li-" ''"•

1.
1- n

I
I 1. -p .u-il.i.- .'.v.rii-

111. Ill 111. "ii'.
; I !• .n. - wii II, ..I N'.v .

Ill, I'.mt. .111.1 M IV I. r.tii.-.. 2f.7.

(.i,.v. l;i II .11 -11- l..|v\.ir.l. ->. r. I iry

,.|' N|.,i, |.., 1 ^11 \lf, n-> l'."'o

. \ i. \\ .. ..II 1) iiiiui 11 1 1
..I'y

,„_.,, II .11 .11-, jr.'.i, -JTo ;
.l.'l- n.U

I I ir.ii 1..1I ..f l.oil-ii .11 Iiiip.'i lal

1 .11, 1 11. ..f I'.lll. .I'.',

(ir. V K.irl. >. o. l.ll^ "I ^i i'- f"' H"
(!.!.. ,11.- .ih.l 'A' 11 l-^l''. •"'-'

• 1 1

(liw, i;.iil, 1.1 M.io. li o. rii .r-

li'. 11. r.il ..f < an, 1. 1.1 I'.iiil
1 I .

:'.*.

'.>2.

ilnllitli. III. It'll. Sir Simii. 1 W.,

'..CM. I... fill. I
.Iii-ii i 'il"

(.iniiii..u«...illli I'.l".! . in III 111

..piiiii.ii- .111 <'oniiii..nwi'alt 11 ...u-

-111,111 .11, :i.-.i-.. 3.-,7, l:ii-.. II'.", «i'.7.

I7ii ; n|. iiil...r .>l .lu'h. i.il ' .m-

milt.'. .i| I'l li y (.'"iiu. :1. 3^11.

II iju.' arl.itr.il li ii.uual. 2^2.

11.1^11. C.iif. r.ii.-. p -iii-ii .'I l'"-
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luorey, tlS-TI ; ((i) aiiiKiiiitiiieiit I'f

Ucimty, 71-;i.

Liiliior li.i'in'o aits of Canada, 4.M.

Litliuaniiiii migration inti> Canada,
r,ii.

Loans to Doniinii'iis f^n- war piiiiMisc^

from Inipi rial (iovernnnnt, ;!")t

n. 1.

Load liiu's, lc;;Ul.itivi' powers yf

Ijolniiiion piirliamints as to, in

CanadaandAustralia,21."., :;:.'S, J2".».

I.obongnla, «r.ints of land to British
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Local novernimnt, importance of in

Sontli Africa, 4n:J.

I.oniloii Naval Ci'nfi ronci', Js.s.

Long. Ut. Hon. Walter, views on

aition of Imperial (JovernnieMt as

to martial law in Natal, TfS.

Lord-Lientenant of Ireland, no legal

lialiility of, 3(5.

Lord-l'roaident of the C.inncll, sug-

gestion that h shoulil a.t as
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eneo Secretaiiat, .")(>,).

Lome, MariiuebS of, K.(J., (i.t^.M.tJ.,

(Joveriior-tioneralof Canada ItsTS-

S3 , .-M.

Lothiniere, lion. Sir Henri (iustav.

.Toly lie, Lieutenanttiovernor of

British Cdumhia (,r."iO »>), forces
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to British Indians, -.'o:!. ."i.ss : in-
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Macartney, Kt. ILui. Sir AV. Kllison.

ohjo'tioii to appointment astiover-

nor of Tasmania, 27 ; dispute with

Ministers, aS-li»4.

MeCallum, Col. Sir H. K ,
O.C.M.O..

Govern.. r of -Natal vrJ<d-7 ,
Ml.

Macdonald, HI, H..n. Sir .I..h»,
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tariff policy in ls7s, 2<;2 ; sui>portb
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jiart in n.g..tiation of treaty of

Washington ls71, 2s0, 2'.t2
; atti-

tude towanls Senate of Canada,

:i'.il, 3'.t2 : desires title of Kingdom
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4;i2.

Macdonal.l. Ban.ness, (jl.

Macdomild.Mr Ramsay, M.r.,m. it i.. II

regarding martial law in Natal In

I'JOG, 77.

Maci:reg.ir, Sii W., M.D., (i.C.M.t:..

C.B., LL.l)., Uovern.ir of New-
foundland, criticized for exercis.-

..f prerogative of mercy hy opposi-

tion, ti7 ; mana^eniont of crisis in

deadlock -if I'JO'.t. 11C>.

M.Innes, H.-n. T. R., Lieutenant
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1S'J7- 1900;, dismissed hy Lil.er.il
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dure, 114. 432.

Mackenzie, Hon. Sir Thoma-,

K.C.M (i.. Prime Minister ..f N.u
Zealand r.»12 .HinhCommissi.m. r

f.ir New Z. aland (1012- ), 117.

320.

Mackenzie, II. .nW., I'rime Mini-M
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l'-^- •'''*-•

McNeill, .lohn (.iordon Swift, K.i .
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Madden, Hon. Sir .John, G.C.Mi;,

Lieutenant -(ioverni.r and lint

.lustico of Vict.iria, declines Mi.
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MaitilamKi does not lie to a (i.'V. ni.i
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1915 '.y Lieutenant-(iovern..r, ll'i

anti-Asiati.' act, 198; rcdi-tiiliii

tion, 393; lands question. V'>'
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Maoris in New Zealand ij.y A. i >"
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pimcH , 17."i-7 ; MTvice ill KtiiMpcan
War, 181.

Maritiin.' I'loviiiefs, loyalty <•(, to
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;

$L Doniiiiion K'u'islativi powers as \n,

ill Cana>la, 4.")(i.

-Marrii'd wonu'ii. national status of
'

2.-.I.
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Mellioiirne, Lord, allesed dj>nii-;sal

of, l.y William IV. sy, ill).
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MiTivale, llormaiin. C'.B.. Under
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, views on iiidependeiKe
of the Colonies. 1,5 n. 1.

Merriman, Kt. Hon. .1. X., views .n
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efTorts to rescue from Uernian
Control, ;!Ci6.

.Milit iry defence. :](n 10.

Mill, .lohn Stuart, definition of direct

taxation adopted hy Privy Council
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Milieu, Hon. K. D.. .Senator, Minister
of Di'feiice ill Commonwealtli
(191:1-14}, reply to Mr. Chniclnirs
criticisms (d Australian na- al

policy, :!34, o37.

Miliier, Lord, ernirs and failure of

policy in recard to position of
British Indians in Transvaal, 203,

520, .087 ; erroneous ohjections

apparently now niodilied to use
of term Kmpire. ."i2fi.

Minister, instance of dismi-sal of
olio hy (iovernor without chan-e
of ministiv in Newfoundland,
lit), 117,
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Hope 1S72-8

, dispute with Sir
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40.'), 4im;
; treatment of, hy Legisla-
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Monroe doctrine, ha -id on views of
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Montenegro, treaty with, of .Tan. 21,
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Montreal, fortification of, partly at
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Miuiiic. Hon. A. 1!., dismissal of, hy

(Jovernor .,f Newfoundlaiel, 117.

Moroico,treatyofc'ommeicew itli.207.

Morris. Ul. Hon. Sir Kdwar.l P.,

K.CM.t;., Prime Minislcr <if .New-
foundland J'.iO'.t- \ action in
deadlock of I'.MC.l, 0,5. 110; ohtains
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Mountste)dien. Lord, (>1
;
view on
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Mowat, Hon. Sir Oliver. (;.C.M.C.,
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Miinicipal taxation, power of, in
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Muiiro-Ferguson. lit. Hon. Sir Ronald,

O C M (i . <!ovpriior-(iencral of tin-

Commonwo.ilth (1914- ), l(ifi-12.

Murray, Rt. lion. Sir Ueorge, U.C.H.,
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ropoit on Canadian nitthods of
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Murniy, Sir Herbert, K.C B., as

Governor of Newfoundland (189(>-

8 dismisses Mr. A. B. Morine in
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1898, 117.
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Murray River, conference regarding

waters of, in Murcli. 1911,478. t

Musgrave, Sir A.,<i.C.M.»i., (iovernor
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views on i

jvrerogative of morcy, 28, i'to. 1

Natal : martial law. 44-t> ; dispute
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with Imperial Government. 7<i-8, ;

130-2 ; anti-Asiatic legislation, i
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suhsidv, 4Nf> : special payment, i
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Natal Native Affairs Commission,
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Naturalization. 244-60.

Naval Agreement ef 1887 with Aus-

tralasian Colonies. 310; renewed

in 1897, 310; mo.lified in 1902,

316, 317.

Naval Defence, 310.39.

Naval Defence, conference pioposeil

to be held in 1913 or 1914, 325,

3:;6.

Nival /(iVfi>/ine i;/o»u»/"'i Saral F'^rccs

Alt, 1911. 314.

Naval strategy, princi|>les of, 330 6.

Navigation Bill of the Common wealth

(now Act No. 4 of 1913 . 215, 22s,

229.

Navigation Conference of 190i, 21-i.

210.

Net;otiation of treatiesfor Dominions,

262-70.

ye Intiere decree, effect in Canada.

4.55.

Netherlands, trade \vith Canail.i,

concessions as to, 271 : coiisiill.i

tion of Dominions before renewal

of arbitration ;r«aty with. 28S;

representation in case of I'^M'^J in

Stiuth Australia, 423.

!
Neutrality of Dominions, pr(.poscil

by Roval Commission in Victoria

in 1870, 23,294, 340 ; no powr t"

declare, in Dominion Parliament.

122.

j

New Brunswick, redistribiiti"ii

I Legislature now of 48 meiiibci-

;

I Act 1912, c. 5). 393 ;
divorce jiiii-

diction, 456.

Newfoundl. nd : financial irregiilaii-

ties, 43; prerogative of mf\-\.

66, 69; royal instructions, lis;

reservation " of bills, 144: lis-

appearanceof Boethucs, 16s ;
i'

,
y-

right, 242; naval contriliiili-ii.

317 ; aid in war, 347 ; relation- t.>

: Canada, 394, 396, 492, 493 ; altera-

tion of constitution, 416, lli;

i ilisputes with Imperial (iovciii-

ment on fishery questions «uli

Fiance and United Slates, .si. I'-'s,

147. 150, 283, 284; d.adlo.k in

19(18 9, 116; commercial ciiH's-

sions obtained f.v, in Portiimi' ->'

treaty, 296 n. 1.

' New tJuinea. proposal of Quei n-l.iinl

to annex, 54.

New Hebrides, British policy n i;.T,i-

ing. 286. 287, 580, 581.

New South Wales: prerogative .f

mercy, 67, 68 ; deputy gov. rir r,

73; royal instructions, US; lesci-
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ration "f liills, 141; alioiit-'iiirs,

1711; iiiiviil loro, 3IJ, 'MH; im-

niigrulion restriction, lOIl ; two
IIousiH, ;!'.18-400 ; freo tra(ln lean-

ings. r);i."i.

New /.iitlniiil, retention of, in British

waters, 321).

New Zeaiaii'l : (listiirbiinees in r.H:!.

.">! n. 1
;
prerogative of mercy. ;!.).

('.('.; Deputy (iovernor, 71-3 : royal

instructions, lis : res4rvai oiu of

l;ills, 144; indeniniiy a.t ot l^r,7

disallowed, lt'>2; iuiniigration lull

not allowed, l'.)3 : anti-A^iali.-

measures, -JOl, 2o2 ; mer.liant

shipping legislation, S2, 21.">, 2J2-S,

232. 5">'-»; copyright. 242; customs.

2(11, 202; military dcl.nce, 3ti|,

30.); naval d-lfiici'. 31."., Sl'.t
;

attituile to Committee of Imi>etial

Defence, 321) ; sorvico in war. 3i7,

347: wishes in setthnerit, 3t')2 ; i

judicial appeals, 375. .'Wi ; nlati.^n
\

of two Houses. 411 l."> ; High Coni-

niis^-iom rs, .">;i.S : qiiestinu of Koi-

dent Minister, ")43..')47; uniformity

of patents, trademarks, and copy-

right law, ."wS.

MHe jii'i-itqiii availahb- to iJi-cvent

criminal proceeiliiigs against a

Oovirnor, 37.

North American fislieries, dispute

with Vriited States over, 17.

North American Indians, treatment

of, lt)".»-72,

North-West, rehcllion of iss.-,, 302.

Northern territory, aliorigines in,

17'.>, 180.

Norway, treaty of I'.tlS with, 2CS.

Nova Si-otia, redistribution. 3'.»:i

;

two Houses, 417
;

joins Union,

420 ; divorce jurisdiction. 4-")<')
;

workmen's compiii>i.tion legisla-

tion, .5.")8.

Nicaragua, treaty .f li)0.'> with. 2'iS.

Nicholson, Prof. -T. Shield, A rr:i.':>

(•/ Eiinnre, ,53(>.

A'("?)f ,
|)urclm.sed hy Canadian Govern-

ment, 320, 338.'

Norfolk Island administered hy
Commonwealth under Act No. l.">

of 1913 , includid in Common-
wealth lor purjio^es of certain

Acts 4 it ". Geo. V. cc. 17, .")0

:

.-. &• fiGeo. V, c. 21). 23.-. n. 2.

O Connor, lion. R., .Justice of Com-
monwealth High (ourt 1903-12,

357, 40)0.

Occupation — ni.t aniicxall'ii — ' f

lierman territory liy Doniinion
lorces, 54, :if.l. 3<12.

Ojihi'way Indians, -.nrri iidcr of l.md-

in Car ada. to7.

Old Ai;'> Pension A't.. . \clu-i..n •(

certain Asiatic- IVom Tin, lit of,

100.

On-low. i:,irl of. (..i.M.C, (oA.iiior

..f N.w /.aland, I'lid-r S,-,t. tary

of Slate lor the to;.,Mi— r.Hil ;
.

su:;gests in ISOl changi' in r',»al

in-lniciioii- rei^ardiiig ilnties ..f

(iovi riior- a- to jianloii-, I'.o
;

relation to Cahinet wlen m cliar:;e

of Colonial Ollic-. 51-").

Ontario, tioiin.I.iry di-p- 'tli

(,(11, I :ind .Mallltoha. : ! is-

trilmlion of -eat-, 39:!; "O e

rpi.-lioii, 101 ; incicise of 1

1012. 102; Workmen's com
tion. 5.-)S; re-ena. tiiieiit of mo,,

affe-ting i-ha.tered acoiintanis

alter disallowance. i:iti ii. :!.

Orange Free Stat-' : naiive iim-i ion.

181-7; Hrili-li Indian- excluded

from, 205, 2n9, 213; join- rni..n,

481 ; language •|ne-tion, ISO
;

.-.lii-

eation controver-y, 100 ; -peci.d

snlisidy, 4»''..

Order i' Saint Michael iind Saint

fJeor^e, ,"..5. (')t(.

Order in Council of 1007. overriding

law of Newfoundland, f.O, 14-^, 2M,
2S5.

Order- in Coiim-il, pi dure l.y, in

Dominions, 01, 02.

Orders in Cotineil uiidi'r ' -'- c/.i/ .V.o /'

D'hi'o- A'' lM'i5 now ol.-ojete, 312,

313.

Ollaw.i Coiifi leiice of 1>01, 2i'i4. o:!l.

Olter. Maj. Gen. Sir William Dillon,

K.f.B.. C.V.O., report on difence

f.irces of Canada, 307 n. I.

Ottoman Dominion-, .xtra-ttrntorial

juiisdi<-tioii in, over l?riti-h -nli-

iccts ,^alirogateil;.r'.'!'in/"f' hy war ,

127.
'

1
Ownerahipoflaiid hy Hriti-li Indiiiis,

restriction on. in South .VIrica, -ii5.

Paardelpcrg, Canadian valour at. 313,

ra.'ili.-, rilatioii of Coiniuonwe;iltli

with. 441.

I'acilic calile. 5:;7.

P.ipii.e.in. ie\olt in Lower Cuiada

under, 13.

I'apiin. in.-lild...l with Norfolk I-land

111 Comnionw.-.iltli for certain pur-
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posos (4 iV 5 (Jen. V, c<: IT, r,0; r,*

0({.'o. V, o. 21% 2:!') n. 2.

ParnKuay, Dnmininns fireil from
oliliiiiitions if (lisin'J under exist-

in:; treaty liy treaty ef VMS willi,

2<)S.

Pardon, action of Sir A. Musgrave in

ISSS as to, 2«; delegation of j.re-

rountive to Governor, (JS-Tl.

Parker, Sir OlHiert, Bart., views on
question of interl'irence of Imperial
(Jovernment as to martial law in

Nntal, 78.

Parkin, Dr. (i. R., views on Colonial
status, 528.

Pass laws, affeptinis natives in South
Africa. 1H3.

Passport, form of, issued to natura-
lized British suli.jects, 24.").

Patents, niiirormity of le^ji^latiim as

to (of. Queenslaiiil Act No. 2.") of

1912 ; CM. C.SCS. |). 7I\ r,.-,7, .5r.8.

Paterson, Hon. W., joint negotiator

of arrancement as to trade with
United States in Hill, 272.

Payment of memhcrs of Parliament
in Dominions (/iVsvi'ins/'i'e tinrei-n-

mftit, i. .50.'t, 504 : now in New
Si>uth Wales £.")rK) with £2.">0 extra

for '.eader of Opposition, by Art
No. i <d 1912; in T.ismania £2oO
witli £'1^' extr.a lor Leader of

Opposiii I,, hy A.t No. 49 of 1913
;

$1.60(1 ii: liritish Columhia by Aet
1913, c. 13), effect on duration of

Parliament. 93.

Piaoe Commission Tre.ity of 1914
with Uniteil States, position of

Dominions under, 287.

Pcaee Conference, position of Domi-
nions at anv, ot'i."). 36(>.

Poake, Hon. "a. H., defeat of his

ministrv 1912-1.") in South Aus-
tralia, 479;

Pearce. Senator Hon. (i. F.. Ministerof
Defence in Commonwealth (1910-

13; 1914- ), efforts to secure satis-

factory scheme of defence for the
Commonwealth. 34(i.

Peail fishery of Australia, proposed
exclusion of .Japanese from, 201.

Pecuniary Claims Convention with
Vniled States of 1910 {rail. Pap..

C.l. (1201 \ 287.

Peel, lit. Hon. Sir Hobert, .locepts

responsibility lor <li>mis.s.il of I.oril

Melbourne's Government, 89.

Peeiages confi rreil for Colonial ser-

vices that of Sir T. Shan^hiiessy
was rendered p<,ssible by the pro-

vision of t and •"> (ieo. V, (•. 17

(adopted by Camida. Acts 191

sess. 1. <•. 4 1 and s*'ss 2. e. 7 ])rovid

inj; for imperial naturali/ation, dl

PelaKii: sealing' dis<iis-.ion and treat'

of 1911. 522. 52;!.

Perley, Hon. Sir O.. K C.M.ti., Hon.,
rary Minister in Dominion t'abinc t

represents Canadian Governmen
in I'nited Kingdom. 241! n. 1, 34"i

543.

Permanent Commission of Imperia
Conference suggested bv l>Ir. liVttel

ton,n(;2-71.

Permanent oflicials of Colonial Oflici'

iiiHuence on policy of, 14,

Persia, extrali rritorial jurisdietioi

ovi r British subjects in, 127.

Personal responsibility of (iovorno
in certain criminal cases, obje.

tions to, f,8, l'>9.

Perscuial union of Scotland aih

Kngland, 512.513.
Petitions of Hiuht, against Colonic
(iovernments, 157-9.

Petitions to the Crown from subjc t

in Dominions, 1.56 8.

Pliilip, Hon. I!., Premier of Queen-
land (1907 8., 42.

Philipps, Sir Owen, K.C.M.G.. MI"
undertakes mana'.;ement of Uni' 1

Castle Steamship Co. on retireni. 11

of Messrs. Donald Currie & Co. i

view of anti-rebate policy of Uni' 1

Government, 556.

PhiUimel, taken over in 1914 by .N. ^

Zealand Government anil pie"
at disposal of Admiraltv undir A'

No. 45 of 1913, .327.

Piddington, A. B.. K.C. now Cli:iif

man of Interstate Conimis-ion'
withdraws from appointment ,1

Just ice of the Commonwealth llii.'

Court, .357, 461.

Pleniiiotentiarics, representatic^M
Dominions by, at certain en
fciences, 278-80

; suggested r'I'i'

sentation thus at H:i«iie ( "ii

fennces, 289-94.
Political treaties, ) osition of D"nii

nions under, 281 .300.

Pollak, Mr., one of leaders of Iicli:iii

in South Africa, imprisonnn i;i "I

208.

Pollock, Rt. Hon. Sir F.. Bart . 01

status of the Dominions, 5'";

views on Imperial Council, 5i'i2.

Pope, Sir .loseph, K.C.M.(;.. l.s.d.

mission to .Japan regarilini; .'apn

nese immigration into Canada. 1!'3
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I

PortTii;ii<Mn lirritiiry, <xiiiiKi..n ..f Privy (..m,. ill.,, .nil iii..mlc is ..f

IiKlimis from Transvaal into, 20t

;

IIj.' .'iidi.ial ('..lumitl. .. :!M'. ;!S1.

(inplnyiiR'nl <pf iiativ.'s lr..ni. in Proiiciijonal v.tin- in Tasminia,
Transvaal. .-a. l.i.l r.-nli, ,.(. Ins.

Pcrtufiups.. treaty ..r (..mnifrro. :i. I- Pro|K,siMl miinn ..I \. wlMmi.ll.n;.:
vantaj;is secured f.r N.'\vl'.,un.l- " illi I anaila. I'.tJ, 111.! : .1 Au^tri-
laiid, 'JDe; nicosary I'unxlalion t..

(nal)l<> its exiciition carried ImI'.mc

ratilioalion, LIS!!.

Postal votint' in the Coiiimonwi altii

.aholisliod l,y Alt No. ITef I'.ni ,

ah.irtivc propnsal to rcstnr. in I'.M (,

I'li;. 107.

Powers, Ilnn, C. .ippr.inted in I'.tlL

lia and New /• alan 1. I'X). I'.M ; .,t

Hli'.d.sia an<l the Tni. n. 4'.»l, -I'.!."..

/'/•/<'.,»•, pl.i, ed liy ^i.vernnii lit of
Seiiil; Ail-tralia at ili-.po~.il ,,1'

Adiniriltv m I'.io'i Inr -i-n in

<liina. ail'.

i'r"vinee of Cinada. Ie-i~!atl\e
)iOWer~ of. |(o.

Il.i.

a .Tnstiee of Conunonweallli lliu'li rrnviniial .Vit, in Canacla. n.' power
Court, .'i>i. of<l .veriii.r.tiener.ilor I.ieiitei'.uit-

Powers ..f fanadian Parliaments and i;i.verneitopardnno(rencesai;ainst.
Priivinr-i.nl I.eu'i^lafnres inlir -.

,
exeepi in sei-ind e,ise hy st.itiite.

l^-> '••'• 71 : DMniini'.n power l.."dis:dlow,
Powers c,f Provini iai ConneiN in 4:!l' C. ; disn-e .f power of ie,.i\a
South Africa. 4S4, 1st;. 487, IKS. tion. |."i:!

Precedenee. in s,lf-^,,verning Demi- Provineial ('nun ils. p.siimn ef. in
nioiis .ind States. r,-2 fi. South AlVei. Is:; '.t.

Precious Minerals, ownership l.y Provincial Ordi:i.inies. no power ef
Canadi.in Provinces of, 4ris. " (Ji.vern..r-r;. neral to pa.den in

Preferen<'e to unionists, di-jeti- as t.. respe.t ..f olTeucesai^ainst, in SmiuM
in Commonwealth, lo7. Africa, 71.

Prero;;ative, Xewfonndland's consti-
^

Prussia, no ies| sil,|,. ^...vernmciii
tution iiiven under. 111. in. sr..

Preston, W. li. T.. formerly Trade ' Piil.lic ne ley. pesitieii of (M.verner
Cemmissicni'r ef Canada in Il'd- with leiianl |e. :;'.i,

land, :;".I7 n. I. Pnl.lic w.rks, c .nlrol l.v ('pp. r

Price. H'U. T., Premier «( South ' Ilnuses .d proposals f.,r." in .New
Australia I'.K).")^;*!. views on local Soinh Wales, .•i'.i'.i. 4(iii: in C
appointment of (ievernors, 30,31. monwe.iltli, 8'.»;in. 1; in S..uth

Prime Minister, position in regard
;

Australia, 40.;, 407 n. 1.

to honours, '5S. '>'.< aceess ef DomI- '.

nion ministers to, 3l.'2, ;!J;?. 54 L'

;

(Mi. hec, eity ef, iniperi.il . xpenditure
Consultation of, as to appointments en defence of, :;il2.

of Governors of Dominions, 27
er-i/fi.c, President of Imperial
Conference. ')'>2.

Prime Ministers of Deminioiis. cr-

otfirio members of the Imperial
Conference, 'i^yj.

Prince Edward Island: land (pies-

tion. 154; divorce jurisdiction iioi

exirciseil. 458
; redistribution. .';'.<.'i,

3!I5
; fails to enter Inieii in 18t;r.

420.

Privy Council, possible u-e in ib cid-

ing disputes between Imperial
ami Dominion (iovernments, ir.o.

HiC) ; reference of qnesiiim of land
owni rship in Khodesi.i to. 4118.

Privy Coiincillersliip. may be be-
stowed on Dominion st.itesmen.

(Jiiel'cc, dispute with rri\y ('..iincil,

.!75 .8
; two Hoiise~ le^^er House

of 82 members l.y A. -I 1012. .-. '>,

franchise, c. In", 417; lan.;iMK.'

.)U.-sli.,ii, 4'.li> 2 : re.li-.trii.nti..n,

.'iO.'i ; dismissal ..f I.ieul. naiit-

(;ovi.rn..r. 114, 4:)2 ; ad.lili..n ..f

territory :L'nu'.iva ,
4'.12

; b..undary
(piestieii with Ontario, •'>7'.i.

(^iieenslaii'l ; prero.>ative of m.ri-.v.

•'.5; roy;il in-tructi'.ns. 118; r.ser-

vati.iii of bills. 1)4; aboricines.

170. ISO; nival foce. .•112
; tw.

Houses. U. 40l(. Ill]
; pr..p..sal t..

annex N.'W fJnima, 51.

KMc.al .piestieiis in li..niiiii..ns. 101.

I '.12,

59; Dominion Privv Councillor IJailway b.It Iin.ls in liiitish ('..|nm-

admitted to meetini: of Imjierial l.i.i, lejjal j>..siti..n "f. 155. 45>i.

Cabinet, 546 ; Dominion judges as ; Railway contra, t in .N". wf..iindlaii.l.
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rof|iif>Ht for Impcriiil intorfiToiicc

ill. 155.

Uailway (jauKo of Cnnimonwialtli,

noicssity of uniformity f"r tnili-

lary purposes, 44.

Railways, pnvernnipiit owncrsliip of.

ill Diiminions. 4S2.

liaii'huii-. puiilia«r(I liy Canailinn

yovcrnnient, ami plai'fil at dispiisal

..f A<liiiirnlty in I'JM, 320.

Ralilication of troatic", no<'es>ity "f

ri'tiiining (•ontrol "f, in liands of

tlio Imp-Tial ministry, 'I'MK 2'.):!;

assortril in 1895 by Loril KIpon,

255.

Rehpllion in Smith Afrii-a in 1'.I14.

34S-51, 512; in Canada in l^To

and 1,SS5. 302; of Papiiiean, l-!.

Ricipi-oeity. propi.soil (omltision of

an an^'Cinent witli United States liy

Canada in ISUl, 272 tl.

Rt'ciprocitv treaty of 1854 witli

Unite.l States. Tf., 2sl. 315, 520.

Recruiting for Imperial forces in

over-.ea Dominii>ns, 30".l.

Red River, rebellinii of ISTO, siipprcs-

.si'in of, liy Imperial forces. 3ii2.

Redistribution of seats in House of

Commons of Canada, 3'.)3 ; four

seats retained by Prince Edward
Island, 305.

Referenda in Commonwealtli in lOH)

aii<l 1013, 104-6 : i>roposed in 1015

(^despite failure of State Parlia-

ments to carry compromise of 1015

into effect Mr. Hugbes declines to

l)roeeed with, during war). 471,

472; Governor-General deidines to

submit to people in 1914, 110-12.

Referendum as mode of legislation

adopted in Canadian provinces,

124-t;.

Reform of Privy Council as a judicial

body, suggestions for, 379- H8.

Registered vessels, powers of Colonial

legislature to le^jislate for, 2U.
233.

Reid, Rt. Hon. Sir Oeorge II.. M.P.,

High Commissicaier fi>r tln' Com-
monwealth of Australia lOoO 15),

estimate of political capacity, 540.

Reid, Sir R. (i., railway contract in

Newfoundland, 155.

Religion, no power in Common-
wealth to legislate as t >, 44tJ

;

ijuestion of in Canada, 45<), 402.

Republicanism in South Africa, 318,

512.

Repugnancy of Dominion legislation,

138-42.

II

Reservation of Pomiiiion Hills, 113

5; of Provincial li'gisbitioii i:

C.inada. 153.

Reserved powers of the States, Au>
tralian doctrine of, 440, 4(i3 secj.

Resid- nt MiiiisliT, of I>oiiiinion t

United Kih-dom, 322, 323, .542-!

578. 570.

Residual power, limits of exercise

in Canada, 152.

Resignation of crown offii'e deper
ileiit i>ii permission. 14<>. 147.

Responsible government, origin o

13 ;
prematurely granted to Nata

40; essential conditions of e.\i!

teiice of. 83.

Retaliation policy of Canada, 2I'.<!.

ReviJutionary movement aiiioii

Hritish Imlians in North Anuric,

IOC.

Rhodesia, constitulion and future o

4'.l3-8.

Rich. Hon. O. E, .Tiistice of C
monwealth Ilinb Court 1012-

357; views mi interpretation '

Commonwealth constitution, 221

Rioting in Natal in Oetobei-, 101

208; in Van ver in 1907, lo:

in .fohannesbiirg in 1913 and 101

47 9 ; in New Zealand in 101

51 n. 1.

Ripon, Marcpi.'Ss of, K.d., sets mi

]>olicy of Imperial fJovernniei

regarding treaty nlations
Dominions. 204-0.

Roblin. Hon. Sir R., K.C.M.f;

Premier of Manitoba, forced

resign in 1015 by LieuteiKiii

Governor, 114, 115.

Rogers, Hon. R.. Minister of Infi 1
1<

of Canada, 107.

Rogers. Sir Frederick. E.oi

O.C.M.G. (afterwards Lord Bl.i.'

ford). Under Secretary of Stat<' f

the Colonies 18.50-71). views i

independence of the Colonies,

n. 1.

Roman Catholic education qiu'sti'

in Manitolia, 438, 439; mania:

question concerning. 455; dillt

ence between Irish and Fr- in

Canadian. 402.

Roman Catholics in Canada. 402.

Roman D-.itch law. lack of fainili.ni

of Privy Council with, 371.

Ross, Hon. Sir George, K.C.M.<

leader of I.ilieral party in Caiuidi:

Senate, erroneous polii v in 'iH'

tion of Naval Aid Bill, 322,

Round Voyage, power of Comniii
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wealth Parliamriit to Icuinlatc f..p-,

218.

Il"iliil fomiiiinsinna Art, lOil, c.f ('..m-

iii'iiiwcaltli ilirlared invaliil liy

.Tmlicial Comniittcf ciitiii-<iii \'\

S. Ji'tliro Hrown, hm- (jiurUrhi

ikricii; XXX. ;t<>i-ii;. h;h. tf.'.i.

Koyal family, nirinlurs of, a> (J.im i-

iiorr-, 3.'1
: jin Tcdiuie of, in Dtniii-

niiins. (i;t.

Royal Iii^triieliiiii-i til (iincrii'ir^. "i>,

27 ; flmi'iiilmoiit |>ni|i.iw<l, I IS. 1 lit

Royal Naval Rcsci-vi'. Ipi-aiicln-. nt, in

iJoinmions. .'(Iti, .'!I7.

Royal Pi'iclamatioii of ITC.:! nf;:ir'liii:;

lands ill Cannila. 170. |.",7.

Riiiiiania, treaty of I'.IO.') with, ijfis.

Riipoit's Laiiil. iiic'orpoiatiiin in

Canada, 18, 120.

Russia, treaty of l^.Mt with, 2l'i7,

2tiS : alteration of State acts (.

^eeure ronijdianee with term* of,

42.'i ; oommeri'ial relations willi.

.-•.•ft!.

Riis.so-,Ta|>anese war, e fleet on ojlnion
in Australania, •'?.'17.
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