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WIIEREAS it is expedient to connect, alter, and

amend the several Rules of PraEtice of this
Court, made previous to the present 7erm :

It is therefore ORD-ERED-$hat all the said

previous Ru/es of Practice be RESCINDED,
and that the severai Rules and Orders, here-

after expressed, be slrictly observed and con.

formed to by the several Advocates, Attor-

nies, Ofjcers, and other persons whom it nav
concern.

SECTION I.

Of the Court.

ARTICLE I. IHAT the feveral days here-
in after mentioned shall, in

each Term, refpedively be held to be Holy days,
within the intent and ineaning of the 7 th Section
of the Provincial Statute of the 3 4 th of Ilis Ma.
jefty George the Third, Chap. 6 ; ri hat is to fay--

The firft day of January, Circumcifion, Epiphany,
Annunciation, Afcenfion, Good Friday, His Maje



ty's Birth Day, Pentecofte, Corpus Chriffi or
Fête Dieu, St. Pierre and St. Paul, Affumption,
All Saints, Conception, and Chriftmas-Day ;nd
that on thefe feveral Holy Days, this Court fhall
not fet or be held, but that on every other (Sun-
days excepted) it fhall fit and be held in each
Term refpedively.

2. And it is ordered that the office of the She-
riff and of the Prothonotary fhall be open, and at-
tendance therein refpeCtively given on every day at
the hours by the Rules herein appointed, except
on the above Holy-Days and Sundays. And that
all the feveral rules of this Court, wherein an ex-
ception may be contained for the non.fervice or
filing of pleas on a Holy Day, Ihall have relation
only to the Holy Days above declared.

SECTION IL.

Of the Habits of Ojcers, Barristers and Counsef

IT is ordered, that the feveral oflicers of this
Court, in the exercife of their refpedive offices in
Court, do appear habited in gowns, fuch as are
worn by like officers in His Majefty's Courts in
England ; and that the feveral Barrifters and Ad-
vocates do appear in Court habited in fuch gowns
and bands as are worn by Barrifters of fimilar de.
gree at WeftminfRer Hall. And that this Court
will not hear any matter moved by any Barrifler
or Advocate, who fhall not appear fo habited whep,
moving the fame.



9

SECTION III.

Of the Sheri# and Prothonotaries Ojces.

SHERIFF.-That the Sheriff's Office be by fuit.
abletineans publicly notified on the door thereof;
Arnd that he do by himfelf, or fome proper perfon
by him authorifed, attend in his faid office every
day in Term time, where free accefs may be had,
from the hour of eight in the morning to hfx in
the afternoon, from the firfi of April to the twen-
tieth of OEtober, inclufive ; and from the hour of
nine in the morning to five in the afternoon in
the Terms that may be held froin the twenty firft
of OCiober to the firlU of April. And that during
the vacation, attendance as aforefaid fhall be giv-
en in the faid office from the hour of eight in the
imorning to noon : and from two to fix in the
afterhoon, from the firif of April to the twen-
tieth of Odober, inclufive : and from the hour of
nine in the morning until noon, and from two
till half paft four in the afternoon, from the
twenty firft of Odober till the firfi of April-.
Sundays and Holy-Days excepted. And that the
Sheriff do permanently expofe in his office a
public notification of the refpeclive periods and
times, above direded, at which his faid office will
be open for difcharge of the duties thereof.

2. Ihat the attendance in the Sheriff's O'Hice,
direded as aforefaid, fiall not, in any manner,
obftrua or excufe his perfonal attendance in
Court, and during the continuance of the Court's
fitting in Term time, which is hereby enjoined and
direded.

PROTHONOTARIES -- i. That the Office of
the Prothonotaries be by fuitable means publicly



notified on the door thereof; and that they do
by themfelves, or proper perfon or perfons, by them
authorifed, attend in the faid Office or Offices,
whereby free accefs may be had to the Records
of this t ourt, and fuch other bufinefs performed
as pertain to the duties of their office, every day
during Term time, from the hour of eight in
the morning to fix in the afternoon, from the firif
of April to the firft of November ; and from the
hour of nine in the morning to five in the after-
noon, in the Terms that may be held from the
firft of November to the fir of April. And that
during the vacations, attendances as aforeftid fhall
be given in the faid Office or Offices from the
hour of eight in the morning until noon, and from
two tilt fix in the afternoon, from the firft of
April to the firft of November ; and from the
hour of nine in the morning until noon, and from
two tifi half paft four in the afternoon, from the
firfi of November to the firft of april ; Sundays
and Holy.Days excepted. And that the Prothon-
otaries do permanently expofe in their Office, a
public notification of the refpec'tive periods and
times above direted, at which their faid office will
be open for difclharge of the duties thereof.

e. That the attendance- in the Prothonotaries
Office., above dire&ed, fihall not in any manner
excufe or obarua their perfonal atrendance in
(ourt every day, and during the continuance of
the'Co>urt s fitting in Term time, nor a like
perfonal attendance upon any of the Judges of this
Court, at any fitting that may be appointed and
held during vacation, which attendance is feveral.
ly hereby enjoined, and upon the faid Prothon-
otaries refpeaively dire&ed.
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SECTION IV.

Of Service of Process.

i. THAT on all original fuits or process, re.
quiring any defendant or perlon to appear in this
(.ourt to anfwer or defend, and when fuch per,
fon may refide within the town of Montreal, or
at the diftance of one mile therefrom, due fervice
of fuch procefs fhall be made two whole days,
or forty-eight hours, previons to the return there-
of.

2. And the like fervice of procefs Ihall be made
at the feveral periods, and confornably to the dif.
tance of the place of refidence of fuch defendant
in the feveral cafes following.

3. And where the defendant may refide out of
the city and fuburbs of Montreal, and within a
diftance not exceeding fifteen leagues, due fervice
fhall be made, five whole days previous to the day
of the return of the faid procefs.

4. And when fuch refidence rxay be from fifteen
to twenty leagues diftance, the fervice fhali be
made fix whole days previous to the return.

5. And where from twenty to thirty leagues,
the fervice fhall be made eight whole days previ.
ous to the return.

6. And where the defendant's refidence may ex-
ceed thirty leagues, then fuch fervice fhall be made.
conformably to the fpecial order of one of the
Judges of this Court, upon due confideration of the
feafon of the year and ftuation of the defendant's
refidence.
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7. That the Sheriff or Coroner to whom any
procefs or writ may be dire&ed for fervice, and
which may exprefs a declaration to be thereunto
annexed, do not nake any return into this Court
upon fuch writ, unlefs the declaration or writing,
therein referred to, be annexed to the fame. And
if any fuch return be made, the fame fhall be taken
from the Records of this Court, and no proceed-
ing had thereupon.

8. That on the execution of every writ of Capias
ad respondendum, the fervice fhall be held fufficient,
if the declaration whereon the .aaion may be
grounded be filed in the Prothonotary's Office, and
due fervice of a copy thereof made on the de-
fendant, two days after he may be apprehended
and taken on fuch writ, and not otherwife.

SECTION V.

Of the Return of Process.

I. THAT the firft bufinefs of the Court, at
every fitting, be to receive the returns on the fer-
vice of Procefs, and that the fame be entered of
record ; and the refpedive Dependants, where no

appearance may have been entered, be openly call-
ed for appearance, and the legal courfe of proceed-

ings taken thereon.

II. That all returns upon any Procefs ad ref-
pondendun, fhall be made and figned by the Officer
to whom fuch writ may be dire&ed, and fhall
fpeeify the manner, time, and place of fuch fer-
vice ; and particularly the Parifh and County, in
which fuci fervice has been made.
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SECTION VI.

0f Appearance, Election of Domicile, and Default.

i. IF at the return of any procefs or rule of
this Court, the defendant thereupon fhall perfonally
appear in Court to defend any adion, fuit or rule,
againft him brought, he fhall at the time of fuch
appearance make an Eleâion of Domicile in the
Town of Mv'ntreal, and which fhall be confidered
as his place of legal refidence to all intents and
purpofes, refpeding and during the profcecution
of the faid aétion, rule or proceeding.

2. And where any defendant may fail to ele&
fuch domicile, the plantiff may proceed in the caufe,
by a regular fervice of rules and other legal a&s,
upon the defendant, in the Prothonotary s Office,
as his legal domicile and place of refidence.

3. The above rule for the Eleaion of domicile
fhali alfo extend to alil defendants who may perfon.
ally take upon them the defence of any fuit, in
any flage of a caufe, after the return of procefs.

4. That in all caufes where a return of fervice
be made on any procefs of fummons, and the de.
fendant may not perfonally, nor by an Attorney,
have duly entered an appearance on the return day
of fuch procefs, and during the fitting of the Cou t,
the Prothonotary do, immediately after the rifing
of the Court, on the refpedive days of return,
enter on fuch procefs a note of fuch non-appear-
ance or default, and in every cafe wheie fuch de-
faut may be fo entered, the plaintiff may, on the
third day of the Court, after fdid return day,
move that the defendant may be called for his ap-
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pearance; and failing to appear, a judgement of
default may concluftvely be entered, and the me.
rits of the plaintiff's demand be examiied, heard
and adjudged upon ex parte, at fuch day as maay
be appointed for that purpofe,

5. It is ordered that every Attorney employed
to appear for any perfon, in any fuit l this Court,
do enter fuch appearance immediately after the
opening of the Court, at the return day of the
procefs, and that in every cafe where no fuch ap-
pearance may be entered the Prothonotary do caufe
the defendant, or perfon bound to appear, to be
called previous td rnaking the default direded by
the rules of the Court in fuch cafe made.

SECTION VII.

Concerning Attornies, and of their Prosecuting

and Defending Causes.

1. IT is order that no Attorney fhall fign any
writ, procefs or declaration, nor appear for, nor
defend any perfon, in this Court, unlefs he may
be thereto duly authorifed.

2. That any Attorney who may accept a war.
rant to appear, fhall duly make appearance for fuch
party ; and wilflly neglecling fo to do, fiall be
liable to be fufpended from the Roll and pra&ice
of an Attorney of this Court. Nor fhall any At-
torney be received to countermand and withdraw
fuch appearance without due notice to his client,
and leave of the Court.
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3. That no perfon, without a rule of this Court,
or an order of a Judge, and after due notice of the
faime to the adverfe party or his Attorney, fhall
«>e admitted to change, Ihift or withdraw his At-
torney in the caufe.

4. And every Attorney who may be fubftituted
in the place of any other, for the charge and con-
du& of any party in a caufe, fhall, at his peril, take
notice of, and be bound by all rules and proceed.
ings to which the former Attorney was or would
have been liable, had he continued as Attorney in
the caufe.

5. That an Attorney who fhall appear for any
party in a fuit in this Court, thall be held and
taken to be the Attorney of fuch party, in all mat-
ters and proceedings whatfoever, collateral and in-
cidental to fuch fuit, as well after as before final
judgement. Ihis Rule, however, fhall not be
held to extend to fuch proccedings, after judge-
ment, as by fpecial rules may require perfonal no-
tice to a defendant on a judgment obtained, as
rules nisi for. renewing a writ of execution, and
the like.

6. That no Attorney of this Court, upon pain
of being interdi&ed and ftruck from the Roil of
Attornies, do permit any one to pra&ice in his
name.

7. That no Barrifter, Attorney, Prothonotary,
Crier, Bailiff or Sheriff's Officers, fhall be Bail in
any a&ion or fuit to be brought, or that may be
depending in this Court.

8. That pvery Barrifter, Advocate or Attorney,
who may be in praâice in this Court, and not hav-
ing abfented himfelf for twelvc months, and al!



the leveral Officers of this Court, lhall refpeéfive.
ly be held and confidered as perfonally prefent, to
anfwer every legal claim, fuit and demand, that
nay be preferred againft either of them by any
perfon whomfoever ; and fhall be bound to an-
fwer the fane, without the fervice of procefs of
fummons, requiring an appearance to anfwer any
fuch demand ; the courfe of proeedings being, in
every other refpec, conformed to according to
the general rules of pradice.

9. That no Barrifter or Attorney, who fhall be
legally difmniffed or fufpended fiom pra&ive, in
any of His Majeity's Courts of Law, fhall be ad-
initted to pradice in this Court, until fuch Bar-
rifter or Attorney fhall have been readmitted to
pradice in the Court in which he hath been fo
difmiffed or fufpended from pt adice.

SECTION VIII.

Of Capias ad respondendum-Of Special Bail--
Of Surrender and of Debtors-De-

tention in Prison.

i. IT is ordered that every plantiff or his At-
torney, who may obtain the fat of any judge of
this Court for a writ of Capias ad respondendum, or
feizure of goods by attachment, fhall at the time of
applying to the Prothonotary for procefs thereup-
on, exhibit and file the affidavit upon which the
faid îîat was obtained. And that no Prothonota-
ry, of this Court do prefume to grant any wri of
Capias ad respondendumi or attaliment, until the
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affidavit aforcfaid fhall be filed of record. And eve-
ry defendant fiall be entitled to a copy of fuch
affidavit of record as afòrefaid.

2. That upon every Capias or procefs ad respon.
dendum, upon which bail is required, or upon an
order of saisie and attachment, when the goods
attached may be legally claimed and retained, or
repoffeffed, upon giving fecurity, the Attorney or
perfon obtaining fuch writ, fhali in dorfe upon the
faid writ or procefs, that the fane hath been ob-
tained upon affidavit, and the amount of the fum
fworn to, for which bail or fecurity fhould be re-
quired, in the form following :--" Iffued upon the
" affidavit of -- (expressing the namie,) for the
"f{um of.-- (expressingthe same in words.)" And
fuch indorfement fhall be figned by the attorney,
by whofe riniftry (or Plaintiff, if by him perfon-
ally obtained,) the faid writ or procefs may have
iffued.

3. And it is ordered that no fuch procefs, re.
quiring a perfonal arren of the body or an attach-
ment of goods, fhall be executed, unlefs there be
thereon the indorfement above mentioned.

4. That whenfoever any perfon arrefted upon
a Capias ad respondendum or attachment, may be
defirous to enter fpecial bail, the fame fhall be taken,
if in Term time, in open Court, after due notice of
two full days, or forty-eight hours to the plaintiff
or his Attorney in the caufe ; in which notice fhall
be expreffed the names of the Bail propofed, their
refpedive occupations and place of abode, to the
end that the plaintiff may, at the tinie of putting
in fuch bail, require the perfons, fo becoming bail
to juftify upon their fufficiency, to anfwer the debt
and cofis, in cafe the defendant fhall fail in the ac-
tion. And that every plaintiff who shall negle&
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to require fuch juflification, at the time the bail
may be fo put in, under notice as aforefaid, fhall
not, at any future period, be permitted to require
jultification.

5. That any perfon, under arreft, as aforefaid,
may, during vacation, afrer the firft Terrm, or dur-
ing the vacation of any future Term, (if the plain.
tiff's caufe be not rpe for judgment, and under
delibéié at fuch period) ne permitted to enter fpeci-
al bail, and juffity upoi the famne, before any two
of the Judges of this Court, under and conformable
to the prefent rules of pradice for notice in putting
in and the juftification of fpecial bail. And upon
perfecting fpecial bail, as aforfaid, the defendant fo
under arreft, may be liberated from the fame, by the
order of any two of the Judges aforefaid.

6. And whereas, by the rules of praCice every
defendant is bound to plead within certain limited
periods, it is ordered, that every defendant, ar-
refted on a writ of Capias ad respondendum or at-
tachment, and in cuftody, fhall be bound to plead,
according to the rules of this Court, whether fpeci-
al bail be put in or not, and that no delay in the
caufe be had, by reafon of putting in bail or justi.
fication, as above faid.

7. That whenfoever any perfon may be arrefted
upon a writ of Capias or attachment and fhall be
comnitted to Gaol for want of bail, either for ap.
pear ance or of fpecial bail to the adion, fuch per-
fon fo arrefned and committed by the Sheriff (or
Coroner where the Sheriff cannot legally ferve the
procefs) shall remain in cuftody until he may find

fpecial hail in the action-And where he may not
find fpecial bail, after fuch commitment, until two
days, excluiively, after the plaintiff may legally
have and obtain a writ of Capias ad satisfaciendum,
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whereupon he may charge the perfon fo commit-
ted with fuch judgment as the plantiff may obtain.

8. And it is further ordered, that whenfoever
any perfon, arrefted upon Capias ad respondendun
or attachment, fhall give fpecial bail., and be after-
wards furrendered in difcharge of the fane ; the
perfon fo fut rendered, and in cuftody, fhall not re-
main in prifon, under fuch furrrender, longer than
two Terns after judgment thall be recovered a-
gainft the debtor; and upon which a C apias ad
satisfaciendum, might legally be had (of which the
Term when Judgment may be given fhall be ac-.
counted one) unlefs the plaintiff fliall lodge with
the Sheriff a writ of Ca. Sa. whereby the body of
the debtor may be charged and detained.

Of surrender of a Debtor in discharge of Bail, &c.

i. IT is ordered that whenever the Sheriff fhall
take bail for the appearance of the party arrefted,
upon writ of Capias ad respondendum, his return
upon fuch writ fhall fpecify the taking of fuch bail,
that the plaintiff may purfue a regular courfe
thereon.

2. And in cafe the party fo admitted to bail do
not appear on the day of the return of the writ the
plaintiff hall be entitled to demand and obtain from
the Sheriff an affignment of the bail-bond for fuch
courfe thereon as he may be advifed.

3. That fuch affignment of the bail bond Ihall
not be confidered, as exonerating the Sheriff, if it
Thall appear that the bail by him taken was not, at
the time of taking the fame, fufficient to fecure to
the plaintiff the rights by him profecuted, under
fuch writ of Capias.



4. That the defendant, arrefied under a writ of
Capias ad respondendum, may furrender himfelf, or
be furrendered by his bail, at any time previous to
an affignment of the bail bond, and the bail be
thereupon difcharged.

5. That after the affignment of the bail bond,
or an action brought thereon, a like furrender may
be made, at any time before judgement, againif the
bail, on payment, of all cofts that have arifen by
reafon of the affignment of the bail bond, or of
profecuting the bail; or at any time previous to a
rule upon the Sheriff to bring in the Body, or pay
the debt due to the plaintiff from the perfon fo ar.
rested ; and the fame, upon his neglec, being de,
clared abfolute.

6. ThIat fuch rule upon the Sheriff to bring in
the Body being (by reafon of his negle& or other
caufes) declared abfolute- fhall charge and render
the Sheriff liable to pay the debt and cofis which
the plaintiff rnay eflablish againft the plaintiff's
original debtor arrefled and bailed.

7. That a plaintiff may take an affignment of a
bail bond and profecute thereon ; but flall not ob-
tain judgment until he may have eflablifhed his
debt againft the defendant on the original fuit
upon which the bail became furety, either upon
the Capias ad respondendur for appearance, or upon
fpecial bail in the a&iQn.

8. That a furrender of a debtor may be made by
himfelf or by his fpecial bail, in vacation, before
any one of the Judges of this court,-and fuch
debtor be charged to the cuftody of the Sheriff, in
difcharge of the bail.



SECTION IX.

Of Security for Costs by persons prosecuting Suits,
&c. who are not resident within this Province.

i. IT is ordered that in every cafe, where any
perfon, not refident within this Province, may
profecute any original or incidental demand or
claim, by intervention or oppofition, he fhail be
bound, within two days after the fame rnay be
entered in Court, to give fecurity for cuts, if a
motion may be made for that purpofe, to anfwer
the oppofite party's colis, if fuch plaintiff or
claimant fhould fail to make good his demand.

2. And that every party legally entitled fo to
move fhall obtain as of right, an order for fecurity
being duly entered within two days after fuch mo.
tion'; and on failure thereof, that the adion, claim
demand or oppofition aforefaid, ihall, be difmiffed
with cofts.

3. And it is further ordered, that every perfon
who may be entitled to fuch fecurity for colis,
fhall be bound to move therefor, within the period
of four days from the entry of the adion or claim
aforefaid ; otherwife he fhall be held and confid-
ered as having*waived and relinquifhed his right
to fecurity for colis as aforefaid.

SECTION X.

Of Declaration.r and Pleadings thereto relating.

THAT the refpeCive parties in every fuit do
fiate, with clearnefs and precifion, the nature and
grounds of the demand or affion, and the defence



thereto. And that in all anfxvers, pleas or replica-
tions to be made in the fuit, particular attention
be given to avoid a departure from the object of
the demand or adion, as every infuicient declara.
tion or plea to the a&ion, and every departure in
pkading that nay introduce irregularity in the
fuit, and in the iffue to be joined upon clear and
certain points affirmed and denied, will be reje&-
ed and difmiffed by the Court, with cois, to be
taxed againit the party failing to conform to this
rule and order.

SECTION XL

Of Pleas-Exceptions-Dilatory Pleas-And

Inscription en faux.

l. tT is ordered, that all pleas or exceptions,
declinatoire, dilatoire, or peremtoire, à la forme, Ihall
be filed the day after the return of the wiit or
procefs or appearance of the defendant.

a. That in every cafe where the parties, plaintiff
or defendant, may have right and be fo advifed,
every anfwer to any exception declinatoire, dilatoire,

peremptoire à laforme, and alfo every rejoinder to

fuch anfwer where permitted to be made, ihall re-

fpe&ively be filed within a like period of tine al-

lowed for filing fuch exception or declinatory or
dilatory plea as aforefaid.

And due fervice ihall be made of a copy of every
fuch plea, exception declinatoire, dilatoire or perem-

toire, and of every fuch anfwer and rejoinder as a-

forefaid.

3. And whereas the praclice of filing pleas of

general exception hath been frequently ufed for
the purpofe of evafion and delay : It is ordered
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that no plea of exception, whether declinatoire, pe:-
remptoire à la forme, or delatoire or peremptoire au

droit, or by whatever denomination or term fuch
plea or exception may be defcribed, fhall be re-
ceived or filed in any caufe, unlefs fuch plea or ex.
ception fhall contain all the fpecial grounds upon
which the fame may be founded, and upon which
the party excepting is to be heard upon argument
before the Court ; and no general exception or
plea as aforefaid, not containing fpecial grounds,
lhall be received or filed in any caufe.

Nor fhall any fuch plea or exception be amend-
ed, after the fame hath been filed; nor any fuch plea,
except an exception peremptoire en droit be received
by the Prothonotary of this Court, unlefs at the time
of prefenting the fame to be filed, the party fhall de-
pofit wvith the Prothonotary £ 2 6 8, on account
of the cois that may be adjudged upon fuch plea
if the fame fhould be difmiffed.

And it is declared, that no exception declinatoire,
peremptoire à la forme, or delatoire, fhall require an
anfwer from the plaintiff in the caufe, or any plea.
ding or iffue, if the plaintifi fees fit to have the
fame heard on its merits, without anfwer. And
a verbal motion may be made by the plaintiff im.
mediately after receiving fuch plea for argument
thereupon, without any notice to the defendant
for that purpofe ; and the fame fhall be heard forth-
with, or fo foon as the Court may fee fit to order
the fame. It is, however, declared that the plain-
tiff fo moving for hearing without anfwer, doth
thereby confefs the matters of fa& contained in
fuch declinatory or dilatory plea.

And in every cafe where the plaintiff fhall think
fit to anfwer fuch declinatory or dilatory plea or
exception, and the anfwer may be general and not
containing any fpecial matter to which the defend-
ant fhall be bound to reply, the anfwer aforcfld
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fliail form the iffue between the parties upon the
matters of fuch plea to be argued and adjudged,
and no replication fhall be filed thereupon.

4. That every defendant who may not plead ei-
ther of the pleas abovementioned, fhall, within three
days after his appearance entered, file his defence or
plea to the merits of the plaintiff 's action, and alfo
file ail fuch writings and documents in his poffef-
fion, or certified copies thereof,-a-uonwhich

the plea or defence is made and grounded, with a
certified lift of the fane. And that the defendant
at the day of filing fuch plea do make due fervice
thereof.

The above Rule is not to be conftrued to debar
or prevent a defendant, perfonally appearing, from
naking fuch verbal anfwer or plea to the plaintiff's

demand and declaration as by law is permitted tò
be done and entered.

5. It is orderéd that every exception peremp-
toire, ol plea which refpe&s thé right and not thé
form of the demand, as well as all other matters-or
ground of plea to the merits of the plaintiff's de-
miand, which might have been in the knowledge
of the defendant, at the time of making fuch ex.
ception peremptoire or plea, fhall be contained and
fet forth in one and the fame pleading and, filed
within the period allowed for filing a plea to thé
inerits ôf the plaintiff 's aCion.

6. That whenfoever any defendant may have made
a plea or exception declinatoire, dilatoire, or pereinp-
toire à la forme, or the plaintiff may have made
any exception whereon hearing and judgment ray
be made, the parties refpe&ively, after the judgment
inadé as aforefaid, fhall be bound to file a plea or
replication or rejoinder, as the cafe may require,
within the period allowed for pleading to the merits



of any a&ion, or replying to any plea to the merits,
and without any fpecial motion or order for that
purpofe., And the party negleding fo to do may
be adjudged as in a cafe of default for want of a
plea. And if fuch negled be on the part of the
plaintiff not filing a replication or other plea which
of right he might have filed, he fhall be foreclofed,
and the caufe proceed without the liberty to file a
replication or other plea in the action.

7. That whenfoever a defendant may be com-
mitted to Gaol upon a Capias ad respondendum, or
under the order of this Court for want of fpecial
bail, being entered in the action, he fhall be bound
to plead to the plaintiff's aàion within the periods
allowed by the rules of this Court to any other
defendant, after the plaintiff may have duly ferved
the defendant, fo in cuftody, with a notice to plead
in the affion, conformable to the rules of pradice
in that behalf made and provided.

Inscription en Faux.

8. It is ordered that whenfoever any party in a
caufe may be entitled to make an infcription de
faux againf any aâ or infirument offered in evi-
dence by the oppofite party, he fhall be bound to
do the fame previous to his making his plea or re-
plication as the cafe may be. And that in any cafe
when a party may plead to a declaration whereon
exhibits are offered, he fhall thereafter be foreclof.
ed making an infcription en faux ; and fo if the
plaintiff fhall reply to the defendant's plea wherein
exhibits are filed, he fhall be foreclofed as afore-
faid. Provided always that this rule fhali not de.
prive any party from making an inféription en
faux, againft any aé or initrument offered in evi.-
dence fubfequent to the plea or replication, as
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aforefaid, if fuch infeription be made previous te
fetting the caufe down for evidence, on the Role
d'enquete, or an appointment to be heard on mat.
ters of law in iffue between the parties, and not
otherwife.

SECTION XII.

Of Replications.

z. THAT the plantiff do, within three days after
the defendant may have filed and duly ferved the
plaintiff within his plea to the merits, or exception
peremptoire aufond, file his replication, or fuch other
plea as legally he hath right to make, and do on
the faire day make due fervice thereofotherwife he
flhal be foreclofed from filing any fuch replication
or plea.

2. And it is pertùitted to the plantiff, at the time
of duly filing, and ferving a copy of, fuch replica.
tion, to file fuch further documents and writings
which the defendant's ph a may have made requfite,
and that were not referred to by the Plaintiff's de-
claration, or incumbent on him to file therewith,
and whereon the faid replication may be grounded;
of which writings a certified fiatement fhall be
made on the plaintiff's lift of exhibits, already filed
in the caufe, conformable to the rules of pra&ice.
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'SECTION XIII.

Of Incidental Demands.

r, THAT every incidental demand fhall be deen-
ed and taken to be a diftin& action from the de-
mand in chief, and fhall not be permitted in any
refpeé to delay the proceedings of the plaintiff
on his demand in chief, againil which the inci.
dental plaintiff may by his plea fet up a crofs de-
mand. Provided always that nothing in this rule
fihall extend or be conftru.d to extend to any
matter of reconvention or compenfation which
fhall amount to, and be pleaded as a defence
to the demand in chief.

a. That when any incidental party may have
feveral. grounds of demand, he thall frate and
prefer the fame by one and the fame pleading ;
and at the time of filiig the fame, fhail aïfo file
all writings, deeds and a&s in his poffeffion, or
copies thereof, duly cetified, upon which the faid
incidental claim or demand may be formed.

SECTION XIV.

Offling Deeds, &c.-whereon any action may be

grounÀded, and offfling other corrobo-
rative written evidence.

i. TIAT every plaintiif at, and on the day of
the return of the writ or procefs, with a declara-
tion annexed, do file in the Prothonotary's office



all fuch deeds bonds, notes, bills, accounts, dccu-
ments and writings in his poffeffion (or copies
thereof by him or his Attorney certified as fuch)
and upon which the fuit or action niay be ground-
ed, as declared upon, to the end that the defendant,
under communication of the fame, may prepare
and make his full defence and that the plaintiff do
file with ail fuch writings a certified lift thereof,
and whereon fuch documents or exhibits fhall be
afcertained, by a correa reference to the nature
and dates thereof, and regularly numbered, and
that failing fuch reference, by which the ex-
hibits aforefaid may be afcertained, they fhall
not be held and taken as part of the record in the
caufe, and that no lift be offered or filed but when
it is to accompany and afcertain papers to be ad-
duced in evidence.

2. That on the day of the return of any writ
or procefs, iffning out of this Court, at the inifance
and on behalf cf any perfon, not refident within
this province, the Attorney fuing out fuch
writ or procefs, do file with the Prothonotary of
this Court, the power or authority under which
fuch writ and procefs may have been fued out,
and infert and defcribe fuch power in the lift of
exhibits to be filed in the caufe ; or on the return
day aforefaid do move the Court on the fpecial
grounds of not being able to file fuch power or au-
thority, in order to obtain a further day for filing
the faIne. And failing to file a fufficient power or
authority, for profecuting the aCtion againft an
abfentee, on fuch day as may be appointed by the
Court, that no proceeding fhall be had or obtained
againft any defendant in fuch aâion. But that he
be permitted to proceed to judgment for difmiffing
the plaintiff's ation, or othervife, as may be ad-
vifed.
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3. That the plaintiff, in any fuit before this Court,
who may poffefs any corroborative written evI-
dence relative to any demand or defence thereto,
and which were not in his poffeffion at the time
of firft filing his exhibits, may, upon due proof
being made, appear at any time previous to fetting
the caufe down for trial, whether on an iffue at
law or on facts, be permitted to file all fuch corrô.
borative written documents as may relate to, and
be conne&ed with, the matters in difpute between
the parties. And that a lift of fuch documents and
writings be indorfed upon, or annexed to,the plain.-
tiff's lifi of exhibits filed in fuch caufe, and in the
manner as is in the firft articles of this rule above
directed.

SECTION XV.

Of Witbdrawing Exhibits.

x. IT is ordered that the Prothonotary of this
Court do not, in any cafe where final judgment
may be made, grant during the Term or fitting of
this Court, to any party in any fuch fuit, or his
attorney, any exhibit or paper filed as evidence
therein, unlefs under the exprefs order of this Court
therefor ; nor fhall any party interefted obtain any
fuch exhibit, in Term time, unlefs he fhall have du-
ly ferved on the other party or parties concerned
in the records of fuch adion, a notice of the inà
tended application, and to lhew caufe why the
fame fhould not be withdrawn from the records of
this Court, and delivered to the party fo requiring
the fame.
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2. And if any application be made during the
vacation, to withdraw any exhibit or paper filed in
evidence in any caufe, the fame fhall not be grant-
cd, unlefs by the order of two of the Judges of this
Court, and after due notice to the adverfe party
interefted therein, of fuch application to fhew caufe
to the contrary, if any they may have. And if the
application be granted, a true copy of fuch exhibit
or paper, authenticated by the Prothonotary of this
Court, fhall be filed of record before the paper ap-
plied for fhall be withdrawn.

3. That no exhibit fhall be withdrawn from a
record, on whicli execution may be iffued, as di-
re&ed by the rule upon iffuing executions.

(Section 35. S.]

SECTION XVI.

Of Communication of Writings fled in any cause

to be ofered in evidence.

i. THAT it be clearly underftood, and it is here-
by ordered, that every party in Court entitled to
communication of papers, documents or writings
filed conformably to the rules of this Court, do ap.
ply to the Prothonotary's office for the fame, as a,
matter of right, and without fpecial motion or ap.
plication to the Court for that purpofe ; and that
ail fuch parties may receive the faid communication
of papers as aforefaid, upon lodging a lift and re-
ceipt at the faid office for the writings fo filed and
taken in communication. And that th party fo re-
ceiving the fame fhall be entitled to hold. the faid
writings fo long and until the period he may, by
the ordinary rules of pra&ice, be bound to file his
defence, replication or other plea, and no.longer.



. It is, however, exprefsly provided and dire&.

ed, that no aa sous seing pri-vé, or original paper
writings of any defcription whatfoever, upon which
an a&ion or defence may be made or founded, fihall
be removed or taken poffeffion of in communica.
tion from the Prothonotary's office for any caufe
or pretence whatfoever.

SECTION XVIL

Of Records.

WiIHEREAS many of the Records of this Court
have, at diferent periods', been taken from the

offce of the Prothonotary, contrary to the express
Rules of Practice and to the repeated orders
in tMat respect verbaly expressed by the Court;
and such a practice, if sufered to continue,
must be attended not ony witb delays , vexations,

and of serious consequence to the parties int-.
rested, but may, in a highy criminal degree, ob.

struct the administration of justice

1. IT is, therefore, ordered, that any Attorney or
Advocate of this Court, who by himfelf, or through
the miniftry of his clerk or other perfon, fiall take
or withdraw from the office of the Prothonotary
any pleading, exhibit, or paper filed in any caufe;
or any part of a record in any caufe, contrary to
the i 6th Section of the general Rules of Pra&ice
for taking communication of writings, filed and to
be offered in evidence, <hall be confidered as hav-
ing committed a contempt of this Court, and the
fame be proceeded upon accdrdingly,



.. And it is further ordered, that no Prothono-
tary of this Court do prefume to deliver, or fuffer
or permit the record, or any part of the record, in
any caufe, depofited in his office, to be withdrawn
therefrom, cither by himfelf or through the minis-
try of any clerk or perfon he may entruft with the
cuftody thereof, except to any of the Judges of this
Court, or to any of the Attornies thereof, conform-
able to the 16th Se&ion of the Rules of Praclice,
in that refped made for communication of writ-
ings, &c. upon the penalties attached to an open
contempt of this Court, and in violation of the
truit repofed in the difcharge of his official duties.

SECTION XVIII.

Of Intervention.

IT is Ordered, That whenfoever any perfon legal-
ly having rights to fuftain, and who may be defirous
to intervene and become a party in any fuit that
inay be pending in this Court, the fame fhall be mo-
ved in the manner herein after expreffed, and previ-
ous to the caufe being finally heard.--

1. THAT the party intervenant, fhall file a Re-
quête en intervention, which fhall contain the grounds
of the demand and feveral rights which are intend-
cd to be alledged and fuftained in the caufe, and in
refped to the party before the Court in fuit.

e. That the faid Requête fhall alfo contain ail fuch

conclufions or claims as the party, plaintiff en inter-

vention, may have or intend to miake in the faid
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caufe, to the end that legal iffues nay be taken upon
theýfàme, and the original fuit proceed without de-
lay.

3. That the-faid plaintif en intervention fhall file
in the Prothonotary's office, (on the day ordereid
tupon fuch Requête for the party's appearance to the
fame) all fuch w'iitings and documents in his pof-
fefion whereon -the demand may be made.

4. That any partyintervcning, as aforefaidhall,
at the day of filing the intervention, give due no.
ticethereof to all the feveral parties in the caufe,
to the end that due courfe may -be taken thereup-
on, without delay.

5. That all and every further proceeding upon
any intervention, as aforefaid, whether on excep-
tion or plea to the merits of the fame, and the if-
fues thereon to -be taken, and the filing of ail writ -
ings, exhibits or documents, touching the refpeCive
intercft of the parties, fhall be moved made and
done, conformable to the general rules of practice
of this Court on original actions.

6. That whenfoever a Reqzréte en intervention may
be made by the party interefted, and not by an At-
torney of this Court, fuch party fhall, at the time
of making tuch requête, and therein and previous
to an order thereon for an appearance, fix and
eleft a domicile, where courfe may be taken as neede,
ful refpe&ing the fame.

SECTION XIX.

0f Pleas and ifues to beformed duriîig vacation.

IT is ordered, that in ail cafes, where a paintiff,
or defendant, would, by the prefeat rules of prac-

5
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tice, be bound to plead after appearance, and during
the fitting of this t.*ourt, fuch party fhall be equal-
ly, and in the lame manner, bound to plead, during
the fèveral vacations and out of Term. But inas-
inuch as a further time may be allowed for filing
fuch pleas refpedively, ten days-are granted to
the refpeaive parties for duly filing any plea or re-
plication; of what nature foever, during the vaca.
Lions after February and April Terms ; and Lwen.
ty days after the vacation of June and O&ober
Terms. And the like. delay is granted for fiyling
the feveral exhibits, with fuch plea or replication, as
are dire&ed or permitted by the rules of pradice
of this Court. And that thefe rules fhall equally
extend and be applied to all cafes of oppofitions or
intervention.

SECTION XX.

Of fiing Declarations, &c.-On Evcation of

Causes from the inferior lerm.

WHEREAS it may be necessarry, in every case,
where the evocation or appeal of any cause may

be made and admitted fron the jurisdiction of

the inferior to that ofthe superior 7erm of this

Court, that the plaintf should more specially
set forth the cause of action than is prescribed
by the rules of practice, on ordinary process and

proceedings before the said inferior erm.

IT is therefore granted and ordered, that the
plaintiff fhall within three days, inclufive from the
allowance of fuch evocation or exception, file with
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the Prothonotary a declaration, containing the fpe-
cial grounds of his cafe and demand, and therewith
file all fuch documents, writings and evidence
whereon fuch declaration may be grounded; and that
the defendant and plaintiff fhail then after conform
to the general rules of pradice for filing pleas or
exhibits, and bringing the caufe to iffue,hearing and
judgment.

SECTION XXI.

Of General Rules for Pleading, and of otber
Proceedings.

l. IT is ordered, That the Rules of this Court,
dire&ing the filing of pleadings, writings, or pa-
pers, of what nature foever, be ftri&ly conformed
to, as premptory rules made in every caufe in court,
and that a negle& of the fame ihall be confidered
as a default, and wilful difobedience to the rules of
this Court.

2. That every rule of this Court, made in the
prefence of the parties, or their Attornies in Court,
fhall be confidered as fufficiently notified, without
the fervice of any fuch rule or order being requi-
ite, to enforce the fame.

3. And whereas particular circumftances and
cafes may, at times, require an enlargement of -the
rules of this Court, the fame (upon fufficient caufe
fhewn) will only be granted where application may
be made, one day at aeaft, previous to the expira-.
tion of fuch rules.

4. And upon every groundlefs application for
the enlargement of any rule, the party applying,
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lhall, at the taxation of cofs in the fuit, be adjudg.
cd, upon all fuch- dilatory proceedings, to pay fuil
cous.

5. That all pleadings, notice, rules, orders, and
judgments, and ail other matters and proceedings,
of which fervice is or lhall be required, upon an.y
party in any fuit depending in this Court, fhall be
ferved upon the Attorney ad litem, who fhall have
appeared in this Court fqr fuch party. And in de.
fault of fuch appearance by Attorney, fhall be fer.
ved at the eleéed domicile of fuch party, if he may
have appeared perfonally ; thofe infiances except-
ed in which perfonal féervice upon fuch party, is by
law, or any rule of pra&ice, or any fpecial order
made in the fuit, required and direded.

6. That all proceedings upon writs of Certiorari,
Prohibition, Mandamus, Quo Warranto, and Habeas
Corpis, and upon each of them refpe&ively, be in
ail thngs fimilar to the proceedings, upon fuch
writs,inHis Majefly's Court of King'sBench inEng-
land, in Weftrninfter Hall.

7. That all rules and orders for the condua and
regulation of any Attorney or Counfel of this
Court, in any caufe therein depending, fhall extend
to the party in fuch cafe perfonally appearing ; and
where no appearance by Attorney fhall have been
entered on behalf of fuch party, be rules and
orders for the condu& and regulation, in every re-
fpe&, of fuch party fo perfonally appearing.

8. That every order of any Judge of this Court,
which fhall be obtained in vacation, fhall be fubjeé
to anappeal to this Cour-t, and the validity thereof
unpeded, by moving the Court to fet afide the
fame, or to fet afide the proceedings which have
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been had under it. Provided, that any fuch order
which may be made with confent, or otherwife ac-
quiefced in, fhall be as valid as any ac of this
Court.

9. That all orders and rules for the condu& and
regulation of the Sheriff, in the execution of his
duty, or any part thereof, Ihall extend to the Cor-
oner, in all cafeS in which, from any caufe whatev.
er fuch duty, or any part thereof, fhall or ought to
be executed by him.

i o. That no paper of any defcription fhall be
received or filed in any caufe, by the Prothonotary
of this Court, unlefs the fame be regularly docket-é
cd, with the title and number of the caufe, and the
general defcription of fuch paper, and the declara.
tion and pleas, alphabetically marked in their regu.
lar order.

i . That all writs and procefs of this Court fhall
be tefted on the day on which fuch writ or pro-
cefs fhall iffue.

12. That a point of pra&ice fettled by a judg.
ment of this Court, and entered on the Prothono.
tary's book of " Rules of Pra&ice," fhall not be
reargued.

13. That no reference to arbitres, or reports, or
other reference of any defeription, ihall be made
byrule or order of this Court, or entered by con.
fent or otherwife, in any cafe before the iffue or
iffues in fuch cafe lhall be perfeed ; and then on-
ly of the matters to which fuch iffue Ihall relate.

4. That no writing or written conclufion be

prefered to, or received by this Court, upon any
Rule Nisi, or upon any report of arbitres,



Experts, or Praticiens, nor any iffie in writing be
raifed thereon. lhe validity of every fuch report
or rule Nisi will be verbally heard on the refpec-
tive motions taken, in due courfe, by the parties
interefled, unlefs fpecially otherwife ordered by this
Court.

15. That on the hearing of any motion, plea, or
incidental matter, or on the trial or merits ot any
caufe, no more than two counfel fhall be heard in
opening or in anfwer, and only one in reply.

And that a witnefs fhall be examined by onè
counfel and no more, and crofs-examined by one
counfel and no more.

16. That every affidavit, or certificate of a bailiff,
of fervice of any pleading, notice, rule, order, in-
terlocutory judgment, fubpœena, or other matters,
fhall particularly defcribe the manner, place and
hour of fervice ; otherwife the fame fame fhall not
be received or filed. And if from fuch affidavit àr
certificate it fhall appear, that fuch fervice was madd
upon a Sunday or Holiday, or upon any other day,
before the hour of fix in the morning or. affer the
hour of eight in the evening, fuch. feivice fhall be
held and taken to be null and void, to all intents
and purpofes whatfoever.

17. That in all computations of time, or delay
granted upon the fervice of any writ, fummons,
rule, order, notice or judgment of this Court, and
generally upon all proceedings whatfoever, not
otherwife particularly provided for, the day on
which fuch writ, fummons, rule, order or judg.
ment fhall be rade, or upon which ervice of any
fuch writ, rule, order, notice, jud ment or ot.her
proceeding may be performed, fhal( not be reck-
oued or accounted to be one, but every-ether day
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to vhich fuch computation of tirne fhall refer,
(Sundays and Holidays not excepted, unlefs the e-
piration of tine fhould occafion the rule to expire
en a Sunday or Holiday, in which cafe an enlarge-
nient of time fhall be made to the next day) lIall
be accounted to be one, and that no fractions of
time fhall, in any fuch computation, be made or al,
lowed.

18. That in every cafe where, by the Rules of
Pradice, a duty is to be performed at a particular
period, with reference to the records of this Court,
the fame fliall be done, at the office of the Prothon-
otary, within the Oflice hours appointed, and at no
other time.

SECTION XXII.

0f 7 rial of CauesG at Jssueý

i. THAT a roll and general lift of all caufcs bc
kept by the Prothonotary, including as well caufes
continued as thofe newly inftituted, exprefling the
time of iffuing and return of the original writ or
procefs, the number of the caufe, the names of the
parties, and thofe of the Atorrnies appearing for
each party ; alfo that the nature of the demand bc
expreffed, and a blank column left for noting pro-
ceedings thereon had.

2. That another rolil or lif of caufes fiall be
made by the Prothonotary, to be ufcd as a diary in
each Term for fetting down aIl caufes 'or hearing,
whether on matters of law or trials by Jury, or on
Enquête and examination of witneffes, as the iime
may be feverally appointed. On which lift fhalM
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be expreffed the number of the caufe, the 'names of
the parties and of their feveral Attoitnies, and the
order or intent of fuch appointment for hearing.
And which entry Ihali be conclufive againif the
parties and their Attornies.

3. That the Prothonotary fhall prepare and keep
a feparate and diftind roll or lif of caufes for En-
quéte and the examination of witneffcs, as well of
Enquête to be had in Term as out of Term, and
wherein entries may be made of proceedings had
thereupon. And the faid entries fh:1l be -taken as
conclufive againfi the parties and their Attornies.

SECTION XXIII.

Of Motions and bearing thereon.

i. THAT every motion, to be made in any caufe,
lhall be expreffed in writing, and figned by the Ad-
vocate or the party applying to the Court, and be
delivered to the Prothonary before moving of, or
hearing the fame ; nor fhall any motion be heard,
unlefs for a rule to fhew caufe or motion for judg-
ment, or default of appearance, or negle& to plead,
or difobedience to any rule or order or interlocu-
tory judgment, until due notice, of at leafn one day,
ihall have been firfi given to the adverfe party or

his Attorney.

2. That all motions for enlargemcnt of rules, or
to fhew caufe, fhall be made and heard at every fit.
ting of the Court, prior o the trial of any caufe on
iffue joined.

3. That the fervice of any notice of motion, to be
heard at a fucceeding day, fhall be deemed regular-
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Iy ferved if the fame be made during the fitting of
the Court on the day preceeding the hearing fo
notified.

4. That no motion for judgment upon the ver-
dia of a Jury fhall be made or received until after
the expiration of four days in Term, fron the day
on which fuch verdict fliali have been recorded.

S. That if any matter be moved in Court in
prefence of the Attornies, or Counfel of the parties,
and the Court thereupon fhall niake a rule, the
fame fhall not again be noved contrary to fuch
rule.

6. That a motion which connot be decided, un.
lefs by a rule or order, by which the merits of the
cafe will be alfo decided, fhall net be allowed.

SECTION XXIV.

Of hearing on Law issues

THAT whenfoever any law iffue may be form-
cd in any caufe, as a temporary, or perpetual Bar
to the plaintiff's aéion, and fuch caufe be regularly
infcribed on the diary for hearing en droit, the fame
fhall come on to be heard on the day appointed,
unlefs good caufe be fhewn to the contrary. And
if the plaintiff lhall not appear, or not fhew good
caufe to delay the hearing fo appointed, and the
defendant be ready to proceed, the plaintiff's aaion
lihall be difmiffed, with cofis to the defendant, if the

6



conclufions taken by the defendant, exceptions be
fb made as to warrant fuch judgment. And if the
plaintiff's ihall appear and be ready to proceed, and
the defendant raifing fuch iffue fhall not appear, or
fnot be ready to proceed, or not fhew good caufe to
the contrary, and obtain a further day to be heard,
his plea in Bar to the plaintiff's adion, whether
temporary or perpetual, fhall be difmiffed with cofts
to the plaintiff, who may forthwith proceed in
due courfe to judgment on his principal demand.
Nor fiall the defendant be entitled to further no-
tice, or to make any further proceedings in the caufe,
until he fliall have paid the plaintiff's cofts, which
may be awarded as before faid.

SECTION XXV.

Of Exception to any Interlocution, Order, or Judg.
ment of this Court.

WHERE AS by an ordinance passed in the 27th
year of Lis Majesty's Reign, Chapter 4, B
is enacted that whenever the opinion of any
Court of common pleas may be pronounced upon
any law, usage. or custom of this province, and
that any party may conceive the same to be to bis
injury, he shall be allowed to make an exception
to the said opinion, to be preserved in the min-
utes of the said Court, and which said act in
that respect is extended to the government and
proceedings in this Court. It is ordered, that,
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in every case where such exception may legally
be admissible, the party making the same shall
deliver the same, during the sitting ofthe Court,
or at the Prothonotary's office, in the course of
the day on which such exception may be raised.

And that any exception which may be ofered,
at any future day, shall not be received nor en-

tered on the Records ofthis Court.

SECTION XXVI

Of Exceptions to the regularity of service ofpro,
cess, and affdavits thereon, and of except-

ions to the regularity offling ex-

bibits or their sußciency.

IN order to prevent delays and expences occafion-
ed by iffues raifed on exceptions to the regularity of
fuing out and fervice of procefs, and of written ex-
ceptions or pleadings to the regularity, or fufficien-
cy of exhibits and înatters of evidence filed of re.
cord.

i. IT is ordered that no writing .by way of plea
or exception fhall hereafter be allowed to the form,
fervice, or other matters regarding the regularity
or fufliciency of any fummons, writ, or procefs
that may be iffued out of this Court, nor to any
affidavit that may be made for obtaining any
fuch writ or procts, but that every alledged de-e
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fe&, or irregularity refpeding the fame, fliall be
declared, heard, and adjudged upon motion, and
not otherwife.

a. And iat only on the day of the return of
fucli procefs, otherwife the fuppofed defet fhall be
deemed to be waived, unlefs the party making the
fame can (at the day allowed by law tor taking off
a default) make it appear by good ,and fufficient
reafons that until that period he was prevented
from making fuch exceptions. Nor fhail any mat-
ter concerning the fufficiency or regularity of
any exhibit, filed or to be filed in any caufé, be
made or complained of by a written exception or
other pleading, but be declared, heard and adjudg-
ed upon motion, or legal objections at the hearing
of the caufe, as the party fo objeting may conf1
der to be moft advifable, and not otherwife.

SECTION XXVII.

Of Witzesses and their examination, of' Evidence
and of Enqute.

1. THE Court, having taken into confideration
the abufes that are liable to be committed by the
allowance for the fubpoenaing and attendance of
any unlimited number of witneffes whatfoever,. in
caufes brought to iffue in this Court-It is order-
ed, that froin and after this day, in any caufe
wherein witneffes fhall be fubpoenaed to appear and
give evidence in this Court, no allowance whatev-
er, on the taxation of cofts, il favor of the one
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party againft the other, fhall be rnade for fubpen-
aing and attendance of more than fix witneffes, (if
fo many there fiall be) for each iffue that may be
properly joined between the parties, fhould there
be more than one in any caufe.

2. To the end, that all the evidence taken in any
caufe may be certainly known, and eftablifhed of
record-It is ordered, that in all caufes where the
fum profecutcd for may be above twenty pounds
flerling, or where an appeal may lie from the judg-
ment of this Court, and any depofitions of wit.
neffes may be taken, the Prothonotarv do enter on
the regifter of this Court, except in caufes tried by
jury, a regular lift of the nanes of the witneffes f0

examined, and the period when their refpedive
depofitions were taken, and alfo that he do file ith
the proceedings in the caufe, a certified copy of the
faine.

g. That in every caufe brought to iffue in Term
tine, wherein witneffes may be examined, fuch,
examination fhall be moved for and appointed
in Term, (if there be a day in Term, in1 which
the motion could be made) to be heard the next
fucceeding vacation, and not otherwife-

4. And that in every caufe brought to iffue dur-
ing vacation, wherein witneffes may be exaniined,
fuch examination fball be moved for hearing, the
next or fuceeding Teri, and the party failing fo to
move for the examination of witrieffes, fhall be
bound to give fourteen days notice in Tern, on any
motion fubfequent to the period of which the fame
might h ave been made for the examination of
witneffes on fuch iffue.

5. That no examination of any witnefs about to

depart the Province, fhall be had or taken in any



46

eaufe, during any Term or fitting of this Court,
unlefs iffue be joined on the merits or matters of
faél in controverfy between the parties ; the exami-
nation of a party on Faits and Articles, as provided
by the Rules of Praétice, excepted,

6. Nor fihall any fuch examination of a witnefs,
about to depart the Province, be had or taken in
any caufe on the part of the defendant, where, by
the Rules of Praéiçe, fuch defendant ou:ght to have
pleaded to the merits, and hath not done fo. Nor
fhall any fuch examination of a witnefs be had or ta-
Iken on the part of the plaintiffwhere,by the rules of
Pra&ice, lie fhould have replied to the defendant's
plea, or taken iffue on the merits, and hath not fo,
doue previous to his application fQr the examina.
tion of a witnefs, as aforefaid,

7. That any party in fuit before thi&

Of writter Court, who may be in the poffeffion of

:Edecinany original inftrumnent, writing, or doc-
son ument, that may relate to any matter in

un;Iposite difpute between the parties aforefaid,
fhall, upon due notice to produce the
fame, be bound to appear and produce in
this Court, (fubjea to its further order
refpeding the fame,) fuch original infiru.
ment, writing, or document ; and failing
fo to do, the party notifying the poffeffor
as aforefaid may offer legal tefirnony of
and adduce a copy of fuch original inftru.
ment, writing, or document in evidence
in fuch caufe, unlefs good caufe be fhewn
to the contrary.

And it is ordered, that the notice above
faid to be- ferved upon any party, or his



attorney, in any caufe, to produce ane
writing as aforefaid, fhall be ferved, fub-
jeà to the delays or periods refpeclively
allowed for the fervice on inftituting the
action, according to the place of refidence
of the party who may poffefs fuch wri-
ting, to be produced as aforefaid. But
that in every caufe where the party may
appear by Attorney, the fervice of fuch
notice for producing any writing as
aforefaid, may be legally and fufliciently
ferved on the Attorney, appearing for the
faid party in the adion, under fuch delay
for communication to his client, as may
appear reafonable.

8. It is ordered, that after iffue may be df seiling

joined, whether on the merits, or on any for trial or

collateral point in the caufe, for verifica- pute. nli

tion of faals alledged, it ihall be compe. such trial

tent for any party uniting in fuch iffue to Lquète.

obtain an order and fet the caufe down
on the diary or roll d'Enquéte- for examin-
ation of witneffes. And any party mov-
ing for further time, or a more diftant
day for fuch Enqéte or examination afore-
faid, or the continuance and delay of any
Enquéte already appointed, fhall make the
grounds of fuch motion, upon oath, fiat.
ing in an affidavit, not only all the caufes
which have prevented or may prevent the
witnefs, or witneffes of fuch party from
attending, at the day moved for fetting
down the caufe and the periods when it
is expeEted that fuch witnefs or witneffes
may be able to attend, but alfo particu-
larly depofe to what the party may be a-

le or expe& to prove, by. the teftimony
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of fuch witnefs or witneffes, and this, in
addition to all other matters incidental to
fuch affidavit for continuance of an En-
guéfe or trial. And if any affidavit for
fuch continuance fhall not liate the above
grounds and circumftances, it Ihall not
be received or argued.

And it is ordered, that no fee or conts
fhall be allowed, in taxation of conts, in
the caufe for fuch aflidavit.

The cause 9. That every cauf e regularly fet down
when appoi- on the diary or roll d'En quéte, for the ex-

°te frai- amination of witneffes, whether on the
çome on to be nerits of fuch caufe or on any collateral

eard -••iffue joined therein, the hearing and exa-
mination of the witneffes fliail come on,
and be had at the day appointed, unlefs

ýsn1ess cause good caufe be fhewn to the contrary, and
)se shlewn to b~

te contrary, fo infcribed on the diary or roll d'Enquête
by the Court or examining Judge. And

riaintirs on the part of the plaintiff, if no fucli fuf-
action '1101' ficient caufe be fhewn, he fhall be preclud-
for defalt in ed from a further day, and upon motion
pot proceed- in Court by the defendant for that pur-;ng on th--

erits. pofe, the plaintiff's action, if the e. amin-
ation aforefaid was to have been had on
the merits, fhall be difrniffed, sauf à se

pourvoir, with co-is to the defendant.
& judgment And if the examination was to have been
gass iée- had on any collateral iffue, fuch iflue fhaIl

fau t upon be taken and adjudged againft the party
oilateral .1 firli tendering or raifing the fame with

cols, by reafon of his default in nlot pro -
ceeding thereon.
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r o. And on the.part of the defendantf f derendant
be in defautz

his witneffes fhall not attend on the day ap- plaintifï May

pointed for examination on the merits, or proceede

he be not ready to proceed, unlefs good A
caufe be fhewn for their non-attendance,
and fo infcribed on the diary, or Roll
d'Enquéte, by order of the Court or exa- o

mining Judges, he fihal be precluded from
any further day for the examination of
witneffes, and the plaintiff may proceed
ex parte.

1i. That'no witnefs fhall be examined No witneom

on the part of any party in a fuit, but tbaH be exa-
p 'u i iordl, .wiou

fuch as havebeen fummoned to appear, lias fot bee

or do a&ually appear, and are called at sbponaed--
or appeaired

the day firft appointed, and (if not exa- on te first

mined) whofe names have been infcribed day of the
Enquelite,anyd

on the Diary for examination. Nor fball so esensea
any motion, at any future day, be receiv. O"theD y

ed for the hearing of any witneffes in the
caufe, who may not have been fo called,
and whofe name may not have been, by
order of the Court or exami*ping Judg-
es, infcribed on the Diary, with permif-
fion expreffed to be examined at a future
period.

ir 2. That if reafonable caufe be fhewn 1r a fairher
for the non-attendance of witneffes, on be gran.

the part of any party in a fuit, and a fur. be colickao

ther precife 4ay be granted for fuch pur- i a

pofe by the Court or examining Judges, -and judg-

and no .attendance or ežamination of wit- "ieutu
neffes jhould take place at fuch day, the by art9 &10
party failing to bring forward or exa- a-°

mine his witneffes, fhall be precluded
from obtaining any further day for fuch

.7



examination, and judgment fihall be
awarded upon the cafe, conformable to
the iffue between the parties, as is dire&-
ed by the 9 th and i oth articles of thefe
rules.

No further Nor fhall any motion be receive d
%third day 13. n oinb

of Enquéte for granting any further day to examine

alon pabunet any witnefs or witneffes, unlefs the party
of ali costs, fb moving Ihall firft offer apd be ready to

tbe thrd day pay the oppofite party all the cofis that
shai be con- may have accrued to fuch party fromi the
ciasive. inflitution of the aCion, to the period of

fuch motion. Arid if under fuch condi-
tion the Court or the examining Judges
fihall permit the examination of any wit.
nefs or witneffes in the caufe, the day to
be granted for that purpofe Ihall be final
and conclufive, and judgment pronoun-
ced in the caufe, according to the courfe
of the Court, and its Rules of Pradice, in
fuch cafe provided.

The Enquéte 14. And ihafmuch as the partial, as
beate open-
ed an'l be- well as the coirplete examination of wit-
e ai- neffes on one fide of a caufe, at one day;

be received and a like examination of witneffes on the
of tic ah. ox her fide at another day, is attended u ithsellw. ut Wtt-
nesses. great inconvenience and frequent preju-

dice. It is ordered, tha t on calling on a caufe
f)om the Diary or Roll of Enquéte, for
examination ot witneffes and proceedings
therein, all the feveral parties fubmit.
ting thereto or not oppofing the fame,
Ihall be concluded as being fully prepared
for the complete and entire examination
of all their witneffes refpe&ively. And



that no motion for delay in clofing the
Enquête, or for further examination of
any witnefs not attending, fhall be receiv-
ed or heard, unlefs made previous to the
examination of any witnefs upon the
opening of fuch Enquéte.

i. And that if any party fhall move Every Mo.
for the continuance of fuch Enquête, or tion for de.

the particular examination of any wit- arted by

nefs to be heaàd thereupon, it fhall be atidavit,con-
limittion refric.tai i ig spe-

under the fevera limitations and reftric. causes

tions, directed for the putting off a trial 4-c

or Enquéte.

16. And it fhall be in the difcretion of And al

the Court or the judges, attending to cretionof he

make fuch Enquête, under the · fpecial Coutorjud.

circuniftances of the cafe, where no exa- toe entire

mination may have been entered upon, c°nti°uati

to dir&t the entire continuance of the aute.
Enquête, and examination of all the wit-
neffes to a future day ; in which cafe, the Subject ta

party moving for fuch continuance, fhall payaient o

pay to the oppofite party or parties, the cost""
colts and expences of fummoning,and the
attendance of all the witneffes then at-
tending for examination. Or if no fuf.
ficient caufe be fhewn for granting a- de- and ifno sur-

ficient cause
lay, and the party moving for the fame be shewn foz

flail refufe to proceed, the Judges, if the delay eand

examination were to be had out of Court, proceced, ac-

nay refe- to the Court the confideration "ion ray edisnusssed, asý

of the default of any party, refufing to byArt.9aio.

proceed as aforefaid, and thereupon the
Court will, upon fuch reference, or itfelf,
where the examinations were to have
been had in open Court, proceed to judg-



52

mént according to the circumftances of
the cafe and defalit aforefaid, either in
granting a delay or ftridly enforcing the;
penalties declared by the 9 th and ioth ar-
ticles of thefe Rules on Enqutête.

Either party 17. Provided always-that if any mo-

nd pe tion may be nade at the opening of any
a partial ex- Enquête, whether in open Court or be.
w otnessei o fore Judges in vacation for the paritial er-

amination of a part of the witneffes -in the
caufe, the oppofite party fhall have a right
to oppofe the fame, and inifift on and ob.

And tiere- tain the entire continuance of theEnquête.
upoiislallbe And thereupon have and obtain a full al-
al loved rost

of is wtnes lowance of cofts for examining, and the
ses' attend- attendance of all his or their witneffes, ac-

tually attending to bc e:amined.

And no further proceedings fhall be had
And no fur- on the part of the failing party to.proceed

thers °nroe as above faid, for the examination of his
coss be paid. witneffes, until all fuch cofls fhall have

been paid, as above directed.

18. And whercas by the Rules of Prac.
sf more tian tice, no party in any caufe.hath a right ta

six witesses tax cofts againli an oppofite party, forbe exami1ned
on one issue, the examination of more than fix
moving 1'e. vîitneffes upon any iffue raifed in
refor, to pay fuch caufe ; yet the oppofite par-
6s. 8d. to the
opposite par- ty is frequently put to charges and x-

on or cosi pences in refpec to the examination of
ness above 6, witneffes above the number allowed ; It
r eiou to is therefore ordered, that no further exa-
ton......:. mination of witnefWes above the number of

fix, as aforefaid, fhall take place, unlefs the
party moving for the fame do firfi tender
and pay to the Attorney of the oppofite
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party fix fhillings and eight pence cofts
upon each witnefs fo to be examined, No ta

above the number aforefaid. Nor fhall °d 'Î
iny cofts be taxed to any Attorney as be- twten attor-

tween Attorney and client for the exa- "e&ae
ruination of a greater number than. fix tán ofbwIrt

witneffes, on any iffue as aforefaid. 6-..

19. And it is underftood and dire&ed,
that all the above rules fhail be equally Rs eba

applicable to parties on a crofs caule, or piy to inci-

wherein the defendant may conftitute dental plffa

himfelf an incidental plaintiff, and the
original plaintiff thereupon become the
defendant in fuch incidental demand; and
alfo in caufes of intervention, or oppo.
fition.

20. And it is declared and ordered, that An Euquêtt

fhould the Court or the Judges, e' amin- aj ourred

ing witneffes on any Enquête appointed, ihdered a

adjourn or continue the fame over to a continuation

future day, that the day to which fuch ad- oa t.e sane

journment fhall be made, ihall be taken
and confidered as making part of the day
from whizh fuch adjournment or con-
tinuance was made, and the feveral rules
abovementioned fhall be applied accord-
ingly.

21. And if on the day of Enquête, to be A party nt

taken before any Judges in vacation, any t° i

party is not enabled or does not proceed anl or any

to the examination of his witneffes, or Partof hi

any part thereof, and intends to claim a the day of

right for fuch exanination at a future Enquête, ira

day, by reafons or caufes to be offered to shall be

the Court for that purpofe -It is ordered, roàve n thîe
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Arst dY. or that fuch party be held to move the
mll"c Court on the firft day of its fitting, after

fuch Enquête fo appointed in vacation*to
be conciud- be admitted to examine fuch witneffes as
pd hrd forc- could not have attended at the day of
,cloed ..

& judgment Enquête appointed, and to them fhew fuf.
i b'ie ificient caufe for fuch examination of wit-
9th or 10th neffes, otherwife the party fhall be con-
111le.. or cluded from any claim or the e<amina-
cicuman- ttion of witneffes in the cafe. And the
, °.. above 9 th or ioth Rule fhall be applied

to the cirçumftances of the cafe for judg.
ment.

SECTION XXVIII.

Of Commissions Rogatoires.

Y. IT is ordered, that whenfoever any commiffion
Rogatoire rnay iffue to perfons, not being Judges or'
Judge of any of His Majefty's Courts of recor d in
this province, the faid commifîioners fhall at their
firít meetirg for the purpofe of executing the faid
commiffion, adminifter the Oath No. i-hareafter
.mentioned to each other, and alfo the Oath No. 2,
to the clerk or clerks named and appointed by the
faid commiffioners for the faithful performance of
their refpeétive duties in the execution of the faid
commiffion. And that there fhall be annexed to
every fuch commiffion a copy of the faid Oaths, fo
to be adminiftered,and of the Oath to the witneffes



to be fworn by the commiffioners; which faid
Oaths fhall be delivered to the Prothonotary of this
Coùrt, with the interrogatories and the infru&ions
direded by the 3 d and 4 th articles of this rule, for
the execution and return of the faid commißfion, to
be annexed to; the commiffion.

No. i. Oath to be administered to each of the
several commissioners by themselves respec-

tively.

" YOU fwear, that you will according to the
"benf of your fkill and knowledge, truly, faithfully
"and without partiality to any or either of the

parties in this caufe, take the examinations and
"depofitions of all and every witnefs and witneffes,
"to be produced and examined by virtue of the
"commiffion hereunto annexed, upon the interro-
"gation hereunto'alfo annexed, now produced and
"left with you, and you fhall not publifh, difclofe,
"or make known, to any perfon or perfons what-
"foever, except to the clerk or clerks, to be by
"you employed and fworn to fecrecy in the exe-
"cution of this commiffion, the contents of all or
"any of the depofitions of the witneffes or any of
"them, to be taken by you and the other commif-
"fioners, in the faid commiffilon named, or any of
" them, by virtue of the faid commiflion,until pub-
" lication fhall pafs by rule or order of the Court of
"Kirig's Bench for the difirict of Montreal."

SO HELP YOU GOD.
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Na. e. Oath ta be administered by the commi:.-
sioners to the clerk, appointedfor taking and
transcribing the answers of witnesses, &c.

"YOU fwear that you will truly, faithfully and
"without partiality to any or either of the parties
"in this cause, take and write down, tranfcribe
"and engrofs the depofitions of all and every wit-
"nefs and witneffes, produced before and examined
"by, the commiffioners, or any of them named in
"the commifion hereunto annexed, as far forth as
"you are directed and eniployed by the faid com-
"miffioners or any of them to take, write down, or
"engrofs the faid depofitions, or any of them. And
"you ihall not publiflh, difclofe, or make known, to
" any perfon or perfons whatfoever the contents
"of all or any of the depofitions of the witneffes,
"or any of them, to be taken wrote down tranf.
"cribed, or engroffed by you, or whereto you
"fhall have recourle, or be any wife privy until

publication fhall pafs by rule, or order- of the
"Court of King's Bench, for the diflriât of Mon.
"treal.

SO HELP YOU GOD.

i. It i ordered that whenever there may be any
fuch commiffion Rogatoire to be executed by com-
miffioners as aforefaid, the feveral interrogatories
to be put to a witnefs produced (after he hath
been duly fworn) by the faid commiffioners fhall
be propofed and declared in their regular order ;
and that the anfwer of the witnefs fhall be taken
down by the clerk, to each interrogatory,: previ-
ous to propofing, or making known a fecond, or
any further interrogatory and fo continued until
the whole examination may be clofed4



. It is ordered, that after a wîtnefs hath been
eworn, his examination ihall be taken in the manner
above faid, in the prefence of at leaft two of the
commifioners nared in the commiffion, and if the
faid commiffioners fhall have been named the orne
half on the part of the plaintiff, and the other half
of them on the part of the defendant, then in the
prefence of two of fuch commiffioners, one of
whom may have been naned on the part of the
plaintiff and the other on the-part of the defendant,
if the faid commiffioners on the part of each party
as aforefaid fhall attend for that purpofe ; but in
cafe of refufal, or non attendance, the exariiiation
may be had and taken before the two comniffion.
ers ready to attend and execute the faid commiflion,
and that no perfon or perfons fhail be prefent at
the examination of any witnefs but the commiffi-
oners fo examining the witnefs and their clerk.
And that previous to the examination of any wit-
nefs, the commiflioners aforefaid fhall adminifter to
each witnefs the Oath following.

"YOU fwear, that you will true anfwers nake
"to all fuch quetiions as fhall be afked of you on
"thefe interrogatories, without favour or affedion
"to either party., and therein you ihall fpeak the
"truth, the whole truth, and nothing but the
" truth."'

SO HELP YOU GOD

4. That after the execution of the commiffion
nay have been completed, the commiffioners exe-

cuting the fame fhall bind and attach to the writ
or commiffion, all the feveral examîinations of the
witneffes, and all writings produced and to which

8



the fid examinations may refer. And alfo annet
to the commiflion a lift of the witneffes examined
(which fhali be figned by the faid commiffioners)
together with the feveral oaths adminiftered and the
inftructions tranfmitted with the commiffion pre-
vious to executing the fame ; and after the fame
may be infeparably bound together under their
feals. They fhall certify, on the back of the com-
miffion, their return of the execution of the faid
writ. The fame fhall then be put under a cover
and fcaled up direded to one of the Prothonotaries
of this Court, and the title of the caufe, and names
of the parties in the fuit fhall be thereon infcribed,
and thefe words added," A commiffion Rogatoire,"
executed and returned by -- naming the
commiffioners who had executed the fame.

ç. IT is ordered, that previous to the publication
of any commiffion Rogatoire that may have been
executed within this province, or in the province
of Upper Canada,by commiflioners, not beingjudges
of His Majefty's Courts of record i. this province,
an affidavit lhall be made before one of the Judges
of this court by the perfon, holding fuch comiiffion
& return, of his having received the fame from fomie
one of the commiffioners therein named, for the
purpofe of being returned into this Court, to be of
record; and that the faid commiffion is in the fame
ftate and condition as when fuch perfon received
the fame for return, as aforefaid.

6. .That notice 'hall be given to all the parties
concerned in the faid commiffion and retu.rn of
any motion to be made for the publication there-
df, and all objedions which can then be made to
fuch commiffion and return, fhall be raifed and
heard prior to fuch publication.
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7. It is ordered, that in any caufe where the de-
fendant may have appeared either perfonally, or
by an Attorney cf this Court, (except in cafes when
a defendant may be in default for not pleading,
or otherwife) no commiffion Rogatoire fhall be
granted until after iffue may be joined between the
parties on the merits. And that after the iffue
may be joined, as aforefaid, either party, who may
be detirous of obtaining fuch commiffion, ihall
move for the fame, within four days after iffue may
be joined as aforefaid, if in Term, and if in vacati-
on by application, within the period aforefaid, t o
two of the Judges of this Court, who may grant
an order therefor, to be fued out within fucli ime
as may be confidered reafonable at the period of
applying for the fame on the requête, or petition of
fuch party, to be filed of record in the caufe.

And that no commiffion Rogatoire fhall be grant-
ed, in any caufe as above, unlefs moved or applied
for within the period aforefaid.

And upon the order being made for iffuing any
commiflion, as aforefaid, the party obtaining fuch
order fhall forthwith, and without delay, fue out
the faid commiflion, and expedite the due execution
and return thereof ; otherwife it fhall be compe-
tent for the oppofite party to proceed in the caufe
as if no fuch comniflion had been noved for, or
granted.



SECTION XXIX.

Of Faits & Articles.

I. WHEREAS parties in fuits are entitled to
obtain an examination of the refpedive fuitors up.
on Faits & Articles that may be deemed relevant
(pertinens) to the matters in conteft, provided
that the fame may be requird and had, " sans re-
tardation de l'instruction et jugement," to the end,
therefcire, of p-·eventing delays by undue applica.
tions for fuch examinations : It, is ordred, that
Faits Lc Articles may be moved 'for and had "en
tout état de cause," that is to fay, at any time after
filing the declaration until clofing the Enquéte; pro.
vided that every party who, on the laft day ap-
po'nted for the examination of witneffes, may
rnove to examine the oppofite party on Faits &
Articles, do apply for the fame to be had in a rea-
fonable delay, " sans retardation du jugement" and
that a day be at the time of fuch application fix.
cd and appointed for that purpofe, and the party
fo applying fhall be thereby concluded ; and that
no examination on Faits & Ariiclès Ihall be grant-
cd, or had in any caufe after the. evidence may
be clofed, nor after a venirefacias may have iffued
for fummioning a Jury in any caufe appointed for
fuch trial, unlefs upon fpecial circumifances that
were not, or reafonably could fnot be prefumed
to be in the knowledge of the party fo applying
for any fuch examination, after the period above
mentioned.

2. That every permiffion for the examination
of any perfon on Faits & Articles, together with
a copy of the feveral articles to which the party is
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required to anfwer, ihall be perfonally ferved on
the perfon enjoined to anfwer fuch Faits'& Arti-
cles, unlefs in cafes where the party in the fuit,
who may be enjoined to anfwer, as aforefaid ;
may have appeared in the faid fuit perfonally, or
4y an Attorney of this Court, in which cafe, a
fervice of the order and a copy of the Fa ts & drti.
cles as aforefaid, at the actual dwelling houfe
and domicile of the party, may be held to bc
fufficient for proceedings thereon,

SECTION XXX.

Of Trial by Jury, and the several proceedings
thereon.

WHEREAS, trials by Jury in certain civil ac-
tions, upon issue joined by the parties for sucb
trial, may be lawfully had in this Court ; To
the end ofascertaining the right of such trials,
to prevent delays in Striking suries, and declare
a certain regular course ofproceeding therein.

1. IT is ordered, that every fuit or ac1ion to
be inftituted, where any plaintiff may be de-
firous of fuch trial, the fame fhall be moved for
by the plaintiff on the day of the defendant's
appearance.

2. And whenfoever any defendant may be de-
firous of a trial by Jury, and entitled to the



62

fame by law, he fhall, at the time of pleading
an iffuable plea, conclude therein to the conntry.

3. That in every cafe when a plaintiff may, on
the defendant's appearance, move for, and bc en.
titled to, a trial by Jury, the defendant in pleading
an iffuable plea to the merits of the adion Ihall
therein conclude to the country, and the plaintiff

hball, in replying to the merits, in like manner take
iffue to the country.

4. That every defendant, who may'be defirous
of a trial by Jury, fhall at the time of filing his
plea, and previous to filing the fame, pay into the
hands of the Prothonotary of this Court the fees
which the Jury may be entitled to receive upon
their attendance or verdic when made and ready
to be delivered. And the plaintiff, at the time of
and before fuing out a Venire Facias, Ihall in like
mnanner pay into the hands of the Prothonotary
the fees of the Jury as aforefaid. And either par-
ty failing to pay the fees aforefaid, the Prothon.
otary is hereby direded not to receive the plea nor
iffue the writ of Venire Facias aforefaid.

Of Strihng i. That whenfoever a regular if-

the Yury. ffue may be joined in any caufe
where, by law, and under an or-

der of the court, the trial thereof may be had by
Jury, the party applying for the fame fhall give
notice to the adverfe party, or his Attorney in
Court, which notice fhall not be lefs than twenty
four hours, to attend at the office of the Prothono-
tary for the purpofe of ftriking a Jury in the caufe.
And the Prothonotary, at the time of fuch attend-
ance, and in the prefence of the parties, or their
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Attornies, <hall from the Book of Jurors regularly
made and depofited in his office, and from the lit
of fpecial, or other Jurors, as the cafe may require,
make a roll or lit of forty eight nanes, from
which the plaintiff, or defendant, or their attornies,
fhall alternately ftrike a nane to the number of
twenty four, and the remaining twenty four per-
fons fhall farm the panel to be annexed to the veni-
re Facias, or fummons ; and upon which writ they
<hall be feverally fummoned to appear for the trial
of the iffue joined, and a Jury therefrom may be
legally impanelled and fworn.

2. And whenfoever the plaintiff's or defendant's
Attorney may not attend to ftrike the Jury, as a-
forefaid, or may, if attending, refufe to firike the
names of Jurors to form a panel upon which a
venire Facias may iffue, the Prothonotary fhall firike
the names of Jurors from the lit of Jurors in place
of the Attorney notttending or refufing, as afore.
faid.

3. That the iffue or iffues in any cafe formed, for
the trial and verdic of a Jury, £hall not be altered
to be tried by the Court, unlefs inproperly formed
to be tried by a Jury.

Of Defendant's De- And in every cafe where a
fault to Proceed. plaintiff or defendant, apply-

ing for and obtaining an or-
der for a trial by Jury, <hall during the fpace of two
days after iffuejoined, negleà to proceed therein, and
to give due notice to the oppofing party to attend
and lirike the Jury as above faid, or fhall not at-
tend to ftrike the faid Jury, or not take out a veni.
re Facias to fummnion the faid Jury, the plaintiff, or
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bhis Attorney nay give due notice to the defendant
to attend and ftrike fuch Jury, and rmay, after du.
ly ftriking the fame, in manner as above faid, take
out a venire Facias and proceed to obtain a trial in
the caufe, in the fame manner as if the order for
fuch Jury had been obtained at the plaintiff 's in-
fiance.

Of Notice And after ftriking the jury, as a-

of Çrial. foreaid, due notice of trial Ihall be
gien by the party applying for

fuch Jury, or fuing out the Venire Facias, to
the oppofite party, or by the plaintiff in cafe of
the detendant's negleà as above faid, two full
days, at leaa, before the trial fhall be had.

Of the And the writ of Venire Facia:

Veniire Facias. 5fhall be iffued four days, indu.
five, and the Jury be fummoned

twenty four hours before the return of fuch writ
and trial of the caufe.

Of Evidence That eacli party be adnitted to

to the qury. adduce in proof, as well the writ-
ten documents filed in the caufe

whereon the aCtion or defence may be founded, as
all fuch other written evidence or verbal teflimony
as legally in the due courfe of trials by Jury may
be offered and given in evidence. But no part of
which written evidence, except fuch as may be



eiled agreeable to the rules of praélice, and whxereon
the demand or defence may be founded and refer.
red to in the pleadings, fhall be filed in the caufe, or
make part of the record.

Of 7That in every cafe, fo foon as the Jury

Verdict. may be fworn, the parties, plaintiff and
defendant fihall be called, and it neither

Ihall appear, the Jury fhall forthwith be difcharged.
But if the plaintiff fhall appear, and the defendant
ihall not appear, his default fhall be recorded, and
the evidence of the plaintiff fhall be heard ex parte
and the verdic of the Jury taken thereon and
judgment entered, as to law and juftice may per-
tain.

Of Non r. And if the defendant being fo call-

Suit. ed fhall appear, and the plaintiff being
called fhall not appear, the default of

the plaintiff fhall be recorded and judgment of non
fuit thereupon instanter entered, difmiffing the
plaintiff's adion, sauf à se pourvoir, with cofts to
the defendant.

2. That in every cafe in which a Jury fhall be
fworn, and the plaintiff fhall chufe, at any time be-
fore the verdi& of fuch Jury fhall be given, to be-
come non fuit, and for that purpofe fhall withdraw
from the Court, the plaintiff fhall be called,
and if not appearing,,the default ihall be recorded,
and judgment of non fuit thereupon entered instan-
ger, difmifling fuch plaintiff's aCion, sauf à se pour-
voir, with cofis to the defendant.

9
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SECTION XXXI.

Of New 2'ials.

THAT all motions for New Trials fhall be made
previýous to any motion in arreft of judgment, and
within four days, exclufive of the day of Trial af-
ter verdi- had, if fo many days remain in theTerm;
and if not, then on the firft day of the ne t Term,
and after two full days notice to the adverfe party,
or his Attorney in Court ; and every fuch notice
fhall briefly e .prefs the feveral grounds of, or caufes
upon which, fuch New Trial is to be moved for as
aforefaid. And every fuch motion that may be fo
made, under notice as aforefaid, and duly entered
as herein after dire&ed, fhall be fully heard without
further delay. -Provided, that no motion in the
caufe has been pi evioufly made in arreft of judg.
ment ; as no motion for a New Trial will be ad-
rnitted in any caufé, after a motion in arrefi of
judgment.

SECTION XXXII.

Of Jirrest of udgment.

THAT each party in a fuit having a right to
anove any matter in Arreft of Judgment, fhall be
obliged to make fuch motion, and may be fully
heard thereupon, under the like notice and caufe
therein afligned, and within a like period of time
as is above ordered to be obferved in aU motion5
for New Trials, and not otherwife.
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SECTION XXXIII.

Of the Entry of Motions for New rrial, or in
Arrest of Judgment.

THAT a copy of every notice of rmotion to be
made for a New Trial, or in arreft of judgment, as
above is expreffed, lhall be filed in the caufe with
the Prothonotary, three days inclufively, before the
day on which the motion is to be heard. And thé
Prothonotary fhall enter, or exprefs the fame in
the Judges' Book, or lift of caufes, two whole days
before the hearing of fuch motion.

SECTION XXXIV.

0f Peremftion, or discontinuance of Actions.

WVHER-EAS great delays do Often arise in the

prosecution of suits before this Court, some of
>hich remnain pending therein, even after the

matters in. litigation have been settled by the

parties, whereby the number of suits is unne-
cessarily accumulted-It is therefore ordered,

i. THAT every fuit now pending before this
Court, by original adion, oppofition, or interven-
tion, or which may hereafter be inflituted, or Made
therein, and in which no proceedings Ihall be had
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in open Court, or upon order of this Court for
two fucceeding Terms, fhall be deemed and taken
to be deferted by the plaintiff, or party profecuting
the fame, or interefted therein, and thereupon be
difmiffed with cofts, upon the laft day of the fecond
Term, in which no proceedings fhall he fo had, or
any fubfequent day in Term thereafter, upon mo,
tion for that purpofe of any of the parties concern-
cd. And on default of fùch motion the Court will
ex oficio on the fame day, or at any fubfequent day,
difmnifs fuch fuit, oppofition, intervention, or other
claim, but without cofts to cither party.

2. And inasmuch as every plaintiff, or deman,
dant, fhould be bound to profecute his claim within,
a reafonable time to a final conclufion :

It is ordered, that no caufe fhall remain on the
records of this Court, for the purpofe of any fur-.
ther proceedings therein being had after twelve
Terms from the inftitution of fuch adion, or de-
mand (of which the Term,in which the fame was in.
{tituted fhall be accounted one)unlefs fufficient caufe
be fhewn to the contrary. And that either party
interefted in the caufe may, on the firft day of the
thirteenth Term, or at any other fubfequent peri-
od, move for a judgment, declaring an abfolute
peremption in the faid caufe, and difmiffing the
fame as aforefaid, or this Court ex oficio, upon the
certificate of the Prothonotary that the faid caufe
hIas been entered in this Court during twelve
Terms, as aforefaid, will difmifs-fuch caufe, and
adjudge an abfolute peremption of the fame, with
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SECTION XXXV.

Of Executions.

i. TH AT no execution fhall iffue on any judg
nent of this Court, fubjeâ to appeal, until after the-

expiration of fifteen days from the date of fuch
judgment. Nor for the fpace of twenty days from
t he date of fuch judgment, where the party, mean-
ing to appeal therefrom, Ihall have lodged good and
fufficient fecurity to profecute the fame with effec.

2. That whenfoever no execution may be fued
out within twelve months from the date of any
j udgmnent whereon execution might have iffued,
or whenifoever twelve months may have elapfed
fince the date of the return of any execution, no
writ of e ecution fhall be fued out, until after a
Rule Nisi be obtained, and regularly ferved on the
party debtor by fuch judgment, to fhew caufe,Â£
ary lie hath, why an execution fhould fnot iffue, to
levy from the debtor the amount of fuch judgment,
or any part thereon, due and unfatisfied.

3. And whereas it is proper, that all the evi-
dence of record, whereon any judgment may have
been made, fhould appear in the faid record, fo
long as the judgment remains unfatisfied, and any
execution to be fued out thereupon-t is further
ordered, that no writ of execution do iffue on a
judgment, in any caufe wherein the feveral exhib.
its and evidence filed in the faid caufe ; may not
remain of record, either by the original evidence,
or fuch authenticated copies thereof, as this Court,
on hearing the party-. applying to withdraw fuch

original, may have fpecially ordered.
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4. That a feparate book and regiler fhall be
made and kept by the Prothonotaries, of all execu-
tions which may be iffued from this Court, fpecify-
ing therein the defcription of the writ, and againft
what it may be particularly dire&ed, the parties in
the caufe, the number of fuch caufe, the name of the
attorney or perfon at whofe inflance the writ may
iffue, the amount to be levied by virtue thereof, the
caufe of a&ion, the date of the judgment on which
the writ may be founded, the day on which the
writ may iffue, and the period of the return
thereof ; and to which Regifter fhall be annexed,
at the end, and in the fame book, an alphabetical
Index, referring to the parties and execution that
may have been iffued, as aforefaid. And that no
execution do iffue froin this Court, until after an
entry thereof Ihall have been made in the regiffer
aforefaid, in the manner above dire&ed. That all
the Attornies of this Court, or perfons having fuits
therein may, at all times, during office hours, have
free accefs to the faid regifter, gratis.

5. That no execution, taken out to levy monies
from the chattels of any debtor, fhall be made re-
turnable at a period beyond the next enfuing Term
of this Court, after which fuch execution may il
fue. And on the back of every execution fihall be
indorfed the number of the cafe, or record of the
caufe, on which fuch writ fhall have iffued.

6. That no executions Ihall iffue to levy monies
from the real estate of any debtor, (not efpecially afC
fenting thcreto,) until after a return of an execu.
tion to levy the amount of fuch judgment from
the personal estate of the debtor.

7. And whereas inconvenience and hardflhip may
arife to creditors, by a delay for a day in Term to
return a writ of Fi. fa. to levy monies from the
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chattels aforefaid, and whereon no chattels have
been attached, or fuch only as may in part fatisfy
the plaintiff's debt. It is permitted that fuch writ
of Fi.fa. may be returned in vacation, after due
diligence in the execution thereof, to be certified by
the returning officer, and whereupon an execution
may iffue to levy from the debtor's real ellate.

8. Whereas doubts have arifen on the right of
a judgment creditor, who nay have caufed his
debtor to be arrefted, according·to law, and may lie
in prifon, under fuch arreft, to obtain a. writ of
Capias ad satifaciendum, whereby the debtor may be
charged in execution, for the payment of a judg-
ment obtained.

It is ordered, that, upon every final judgment
obtained againft any perfon, who may be in prifon
under procefs of Capias or attachment, or a fur.
render of the debtor, who may have been attached
or held to bail, the judgment creditor may, after
fifteen days from the date of fuch judgment, ob-
tain from the Prothonotary of this Court, a writ

-of-Caa.~againit the debtor, for the amount of the

judgment aforefaid, unlefs the debtor, defendant,
fhall have lodged good and fufficient fecurity in the
Prthonotary's Office of ths fecute
an appeal judgment; in which cafe

ro Ca. Sa. fhall iffue. And every perfon
who may lie in Gaol under a writ of Capias ad r-es-
pondendum, or be committed after a furrender bv
the debtor or his bail, and not be charged in execu
tion upon a writ of Ca. Sa. within two days after
the period at which the plaintiff miglit legally
have had and obtained fuch a writ, to charge the
debtor, every fuch debtor, held and detained in
Gaol, under a writ of Capias ad respondendan, or fur-
render as aforefaid, ihall and may be difcharged by
the order of this Court, or of any one of the Judg-
es thereof, in vacation,



SECTION XXXVI.

Of the Sherff5 's Offce, Upon the recei.pt and retur

of writs, And of levies and sales,

under Execution.

i. IT is ordered, That the Sheriff of this dif.

tri& do return all Writs, Eecutions and Procefs to
him dire&ed, at the return day expreffed in fuch

Writ, Procefs, or Execution, refpeEtively, which

regularly may be done without any fpecial rule, or
order for that purpofe.

2. That whenfoever the Sheriff of this diftri&
ffiall, by virtue of any Writ of Execution, or Ex-
ecutions, fell any Chattels, or Real Eftate of one
and the fame debtor, he hall, by /his return, diftin-

guilh, how much he has levied and made from the

fale of chattles, or perfonal pr operty, and how

much from the fale of Lands and Tenements, or
Real eftate ; and if Real Eftate, ýo whom fold, and
the conditions on which the farùe may be fold.
And ball alfo ftate, by his faid return, an account of

the particular difburfements, as well upon the fale

of the perfonal, as upon the R5al Eflate, and there.

in fpecify his feveral charges for fees allowed by law.

3. And whenfoever th Sheriff½nym-in-vidttne-of
any Execution, or Executions, attacli and feize va-

rious and different Real Eftates, of one and the

fame perfon, in order to levy and fatisfy one, or
more judgments, he fhall expofe the faine to fale

feparately, and, when fold,/fhall, in fo far as may
be, keep feparate and diftin& the feveral difburfe-
rnents, fees, and charges, about the falcs thereof,
in the manner before direaed.
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And, in the fale of chaules and perfonal proper.
ty, he fhall in the fame manner expofe the fame to
fale, by fo many lots and parcels, as may be rmoft
likely to produce the beft price for the chattles Lo
to be fold.

4. That the Sheriff do keep a book of regifler
of all writs of execution that rnay corne to his
hands for levy and execution. That therein ffiall
be fpecified the defeription of each writ of execu-
tion, the naihes of the parties,- the number of the
cafe, the naine of the Attorney, or perfon by whorn
fuch writ fhall have been fued out, the amount to
be levied, under and by virtue of the faid writ, the
date of the judgment, whereon fuch execution if-
fued, the return day thereof, and the day on which
the fame fhall have been returned into the Pro.
thonotary's office, the amount levied, the means by
which the faine had been levied, the day of fale
and, if real eftates, to whom fold, and as' well the
amount of difburfements as of his fees, upon the
levy aforefaid.

And upon the fales of all real eftates, where any
oppolitions may be made, a feparate book of regif.
ter fhall be kept wherein, in addition to the above
entries, he do infert on the faid regifter the nature
of the oppofition made, and the day of receiving
the fame, the naine of the Attorney, or perfon by
whom fuch oppofition may be made, and, if with..

e fwithdrawing the faine. Thait
he do indorfe on allo p 1i1 sofc,
the period of receiving the fame.

And on the return of every execution, whereon
there may be oppofitions filed,he do make a fchedule
thereof in their regular order, according to the
time, and in refpeEt to other oppofitions in the
fame cafe, and if any oppolition hath been with.



74

drawn, he do Rate the fame; and alphabetically
mark and fiate the.feveral oppofitions in his re.
turn aforefaid.

5. That all the Attornies and fuitors in this
Court interefted in the levy of monies, under writs
of execution, may have at office hours, free accefs
gratis, to examine the regifler of the Sheriff above
direcded ; and more efpecially to examine all the
feveral oppofitions to the levy of any monies on
fales of chattels or real eflate.

6. That to each of the faid Regifiers be annexed,
at the end thereof, an alphabetical index or refer-
ence to the feveral caufes and entries therein made.

7. And that the Sheriff do, on the firft
day of January, every year, return into the Pro-
thonotary's office, a.corre& copy by him figned, of
the book of Regifters of executions above direded.

SECTION XXXVII.

Of Oppositions to the Sale of Ef7ects and Estate,
seizea by Execution, or to the Distribution

of the Proceeds of such Salesw

WHERE AS it is necessary to provide, in sofar as
es aniordersaMaydirectareg-

ular and speedy course of discussing and adjudg-

ing upon al oppositiens that may be made to the sale
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of personal or real estate, seized and attached
upon writs of execution; And to the end cf
preventing the delays, expence, and injustice
wbich creditors may sustain, through the means
of illegal, vexatious and groundess oppositions,
made tofrustrate the payment cf just debts
It is therefore ordered,

THAT all oppofitions which may be made to
the levy and fale of any perfonal or real
eftate, which may be attached or feized up.
on any execution iffued out of this Court, and
whereby any party, fo oppofing, may claim a right,
either to have any fuch feizure declared null and
void, or a right of charge or incumbrance of what
nature foever upon the fame, fhall fuccin&ly ftate,
in fuch his oppofition, all and every ground or
caufe thereof, and to which he may pretend to have
right of what nature foever. And the faid oppo..
fition fhall contain a clear defcription and ele&ion
of the oppofant's Domicile.

And where the feizure may be of any real efiate,
and the oppofition be made.

Afin d'annuller, or
A fin de distraire, or

Afin de charge-the fame fihall be made before
the fale of the realties, or where the oppofition
may be againif the fale of any chattels, the fame
ihall be made before the fale of any fuch perfonal
eLtate.

And where the oppofition nay be à fin de con-
server, wliether upon the proceeds of a real or per-
fonal eftate,heJam l; ed et ore,
or within twenty-four hours after, the return of the
writ of execution, under which faid lands or chatn
tels may be fold, and not otherwife.
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And no oppofition fhall be prefered, or admitted
to be madeý by the fame perfon, or others in his
behalf, for any rights or daims which he may pre-
tend to have, touching any feizure, as aforefaid,
and that could have been claimed or made at the
period of preferring the original or firft oppofition,
in the manner above dire&ed.

2. That every perfon, who may prefer and make
any opp fition as aforefaid, fhall file with the Pro-
thonotary, his declaration or ftate of the feveral
claims, or moyens d'oppoiition to be made, after due
notice given to file the fa*me, and in which Ihall be
clearly fiated all and every bis caufe or moyens d'op.
position of what nature focver, and whereon a full
anfwer or plea may be made and iffue taken, and
that-no other or further oppofitioii, claim or moy-
ens fhall be made by or received from the faine per-
fon, to the faime levy and feizure.

3. That every perfon, vho may file any fuch
caufe or moyens d'opposition, fihall, at the fame time,
inake an ele&ion of domicile in this city, if the
firft elac'tion made, as aforefaid, be not in this city,
and failing fo to do, the office of the Prothonotary
ihall be taken as his domicile or place of abode, to
every legal intent that may be requifite, touching
the proceedings of the Court to be notified to the
perfon fo oppofing.

4. That every perfon, who nay file any fuch dec-
laration, or claim, or moyens d'opposition, fhall, at the
fame time, file in· the faime office the feveral deeds,
documents and writings, or certified copies there-
of, which may be in his power or poffeffion, and
whereon the feveral rights, claimed by the faid
moyens, are to be maintained, together with a cer-
tified lit of the fame.
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5. That the perfon, at whofe inftance any feiz-
ure may have been had, or others int recfid-in-an<
oppofition to fhe fame, fhall take communication
of the faid declaration or moyens, and the feveral
documents fo filed as aforefaid, and make anfwer
thereto, within threc days from the day of filing
the fame, and under the like rules that a defendant
is bound to plead to the merits of a caufe.

6. And it is further ordered, That all and eve.
ry the rules of this Court, refpeéting original fuits
and the courfe of proceeding therein, in fo far as
the fame may be applicable to claims preferred by
oppofition, lhall be flrialy adhered to, as the rules
for proceeding thereupon.

7. To the end, that all perfons interefted in the
levy and returns of executions to'be iffued out of
this Court, may be informed when fuch returns
are made-It is ordered, that the Prothonotary of
this Court do, from time to time, on every day
when any execution may be returned by the She-
riff, and filed of record, fix and place to public
view, in his the faid Prothonotary's office, a lift of
fuch returns, exprefling the names of the parties,
plaintiff and defendart. That the rules of this
Court refpe&ing oppofitions to be made after the
return of executions, ihall be confidered to apply
to the period that the faid lif was fo affixed by the
Prothonotary, in the office aforefaid.

SECTION XXXVIII.

0f Proceedings in respect to Appeal

1. THAT on the allowance of every writ of-ap-
peal, the Proýhonotary in making up the record,
for a due return to fuch writ, do mark numenical-
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ly and progreffively, in the regular courfe of pro-
ceedings had in fuch caufe, every paper filed of
record in fuch caufe, beginning with the writ
of fummons, and continuing the fame mark
at the head of each feparate paper until the whole
be concluded. That he do then make out an In-
dex, or lia of reference to the whole, to each by
number, title, and difcription under bis fignature
to be annexed to fuch record, previous to the re-
turn.

That he do preferve and file in bis office a copy
of fuch lift, or Index of the feveral papers fo to be
tranfmitted with the record.

2. That upon the return of the record, fo tranf.
mitted in appeal, he do enter on the regifier of
this Court, a copy of the judgment made in ap.
peal, with a reference to the fame as niaking part
of the record in fuch cafe.

3. That the Prothonotary, do keep a book to be
entitled " Causes and 7udgnents in Appeal," where.
in. fiall be entered the title of the caufe, or names
ofý the parties, the No. and Term, at which the
fuit was profecuted, the fubjeét of the demand, an
abftra& of the judgment, and the day it was given,
the period of the appeal, and an abffrad of th.
judgment in appeal : To which book fhall be an-
nexed an Index of alphabetical reference to th epar.
ties and caufes fo adjudged.


