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BRITTON, J. JANUARY 23RD, 1902.
TRIAL.

BANK 0F OTTAWA v. LEWIS.
Partnership-Authorîty of Partner-Bil of JiEXchan-NotiCe.

Creigliton v. Hlalifax Banking Co., 18 S. C. R1. 140, fol-
lowed.

Action to recover amounts of two bis of exchange
drawn by defendant MeGregor, in the naine of the firin of
Lewis & McGregor, upon Vipond, Peterson, & Co, in favour
of the plaintiffs.

The defendants were partuers in, the auction and com.-
mission business in fruit, and each had, besides, a separate
business of bis own. The defendant Lewis had a private
bank account with Molsons Bank in Ottawa, and McGregor
kept one with plaintiffs.i

J. Christie, Ottawa, and Wentworth Green, Ottawa, for
plaintiffs.i

W. Wyld, K.C., and Glyn Osier, Ottawa, for defendants.
BRITToN, J.-The bis were drawn upon blanks furn-

ished by plaintiffs, and, although drawn to their order, were
indorsed by MeGregor in naine of Lewis & MeGregor, and
also by MeGregor individually. Tliey were diseounted. by
the plainiffs for MeGregor, and the proceeds placed to bis
private account, and checked out by him. . . . The
partnership was noV registered. The partners agreed that
Lewis was to use his private acconnt for firm, purposes. The
business was to bc eondueted on a cash basis, practically,
and the only authority MeGregor had was to accept drafts
for goods bought and received. by the flrmý, and to make the
drafts payable at Mo]sons Bank, where they were to be paid
by Lewis. . . . The plaintiffs were not notified of the
limitations of McGregor's authority. . . . I find as to
the flrst bill (1) that Lewis did not authorize MeGregor te
draw in the firm, naine; (2) that the proceeds were placed Vo
McýIGregor's account and drawn ont and used by hlm, to carry
ont bis own purposes, and for purposes which Lewis did not
desire, and used so without bis knowledge; (43) that Lewis
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plaintiff has littie or no property. The~ defendant is a man
of substance. The appeal was very learnedly and with mnudl

force argued on eacli side. . . . The word "lien " wa.s

not used over the telephone, but the clearest kind of state-

ment was made that plaintiff's solicitor would look to the

defendant for his costs of action. Thecldaime so made could,

ln the circuinstances, rest upon ne other footing than a

lien, and as between solicitors the words used were sufficient.
They go mucli f urther than those used in Sullivan v. Pear-

son, L. P. 4 Q. B. 153, 38 L. J. Q. B. 65; besides, that; case
was not determined on the letter. Thus there was notice

on the 14th of the montli to defendant's solicitor of the

lien claimcd. . . . 1 arn precluded by what 1 said in

Sanvidge v. Ireland, 14 P. R. 29, fromn holding that notice
to the solicitor was not notice to the defendant....
In Boursot v. Satvage, L. R. 2 Eq. at p. 142, Kindersley,
V.-C., says: '-'t la a moot question upon what principle
this doctrine esa, and "my solicitor is aller ego; he la
myseif."1 I allow the appeal. Defendaý,ntis to pay plaîntiff's
ýolieitor hia costs of the action between solîcitor and client,
the costs of the motion and the coata of this appeai, ail are
te be taxed, and paid forthwith, thereýafter. Thomas lod-
gins and John Fox werc not properly made parties.

I gîve no0 coata agaiat them, nor te thiem.

R. M. C. Toothe, London, solicitor for plamintif.

E. M1eredith, London, solicitor for defendant.

'Moss, J.A. JANUARY 27TH, 1902.-

CHAMBERS.

Re IIOLLAND.

WU&Lege~iDutgy-Dî.seretion (,f Eweeutcor8 to Pay otit of Jte8î4U5

-Eeeutrmi, berore a yerir froi Deak of Testator, Urffli
imowit of a Legoacy ou 1forfgafgc, Failabtr at any Y'ime, oîve»

by Ugratec, if Satisfted of Sufficieney of ÂAsets--Legatoe Pre-

Manning v. Robinson, 29 0. R. 483, approved.

Motion by widow of a testator and onu of his, executors
under Rlule 938, for advice of the Court.

The testator directed his executors to pay hie just dehts,
funeral and testamentary expensea, and, after giving certain
legacies, deviaed the residue of hiseustate.

Rl. C. Clute, K.C., for applicants.

R. IU. McuPheraon, for residuary legatee.



Mo1SS, J.. eleogacydJ..the leay-s dty i8 PrOperly deducted fromn
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S .YOUIIg, Tretoný Solicitor for executors.IMcEv'0 & Perrin, ol
ee. 0nýsOliitors for residuaryF -RG Uiso N, J. 
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] 900, the plaintiffs wrote asking payment, Vo which request
Jackspn replied that nothing was due. On March 4th,
1901, this action was begun, not against the treasurer, but
against the corporation. There has not been any, by-law or
resolution of the council regardîng this matter, nor has the
town miade any contract in respect of it. . . . jR. S. O.
ch. 224, sec. 224, provides for the purposes of collection of
taxes that the treasurer and niayor of a town shall perform,
upon its incorporation, the like duties as are in the~ Act,
before, in the case of other municipalities, imposed on the
county treasurer and warden respectively. In this case the
warrant was issued by the inayor of the town. . . .
entirely agree with the judgment of the Judge of the County
of York in Warwick v. County of Simcoe, 36 C. L. J. 461.
Under sec, 224, the treasurer is an officer poîitd out by
the legisiature, and commanded Vo perform certain duties
for the gencral good, and in neither case can the munici-
pality înterfere with the officer in the performance of those
delined duties. The treasurer in the present case dîd noV
aI any lime attempt to pledge the defendants' credit, and
he had no power to do so, and they are flot liable. Action
dismissed with costs.

Blake, Lash, & Cassels, Toronto, solicitors for plaintiffs.
C. C. Going, Toronto Junetioii, solicitor for defendants.

MACMAHON, J. JANuARY 27TH, 1902.
TRIAL.

DUNN & C0. v. PRESCOTT ELEVATOR C0.
I1aîiment-Warehousemn-Neflgence of-o&, e orn wore4 iii

EleuatOr from JJeat-Meagurc of Uag.

Action tried at Ottawa, brouglit to recover damnages for
alleged negligence, want of sýkill, and iniproper conduet of
defendants ini storing, warehousing and taking care of
50,000 bushels of corn, ex steamer Niko, andl 62,300 bushels,
ex steamer Nicaragua, to arrive at defendants' elevatcr in
April, 1897, composed of old hard, dry corn, No. 3.

J. Leiteli, K.C., for plainifs.
J. A. Iflutcheson, Brockville, for defendants.

MACMAHON, T.-The duty of a warehouseman is stated
in Beven on Negligenlce, 2nd ed., p. 999. See Snodgrass v.
Ritehie, 17 Rettie 712; Brabant v. King, [1895] A. C. 632,
at p. 640; IPowers v. Mitchell, 3 11111 (N.Y.) 545....
The defendants had ample facilities for turning over the
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corui, and expresse tlieir intention so todadhdtecon rd itn out the corii woujd have been. rsre i o** Noue of theeePii b eeflnwere experienced iu the wor enloe y eenielevator exctO aigcr of gra.in-in a:pad Jun.s ind au r teas and letters of May 22n.d, 26t-be dne t te rte f 6k(ep the corn turned, which Cubrnern oeattrate of00 or 8,000 bushels an hoir b;Coma nye rii from 011 hi to a uother and for w ichl tiiit ws uo ue 0facilies, thi 8s duty 'was ueglected, ai,(The reaser Iftee Mayn 2d aud Julie 4thIiieasre f duiges is the difrerence betweeni what th,
corn wu~ Worth, and M'Olld have realized at Prescott 01Jluae 15th, had it bebushel aud what t en uPerfcect condition, viz., 2î7 cenftsWa~Worluthere aud could have beel
801d for in its damaged condition.Leiteli & Pringle, Cornwall, solicitOrs for plaintiffs.E' . Freuchl Iprescott, solicitor for defendauts.



')y li vou i scrow, and to Ilu forwarded livy ou t o vour

w h lihu are, to h, returiited yoour Iinu iii au
cove, l( hde il rc by îhc to Il 1? !l. A. liarlrii -. , orIi'

orde ,- nlssonorbeore said lth day\ oi Apl iltvI'
deosîe 10 lus reditlu m ou)r brandýýi Ili L'ondoil, Ega

ilt, veutll\o sumils 0f' $3122.50, whenl the deed Q I'ae
i ard il ig 76 A on 1Ilinke(r is toi île (l icrcd to MrI. MaIII-

goh, o bi oder . .If the saidI <1mouffl bm. pma
belre~tt Iai\ jf \pril next, yon wvili pleaseý instruetw \our

hrnh i Lno bfrwadsaie to vour. algeICy illu'Ii
couver, li, bu pid moi.r itnundia"telv to ilieodru 4r

Iluri 1. A IarisA.J.Manol."On 7hArl h9
Maugolîl ~ ~ ~ Imoi wrot ilefiixig utr 0scrtr of, litebat

in Ludoi: lleerrug o 11w bill ofle hld( by you, on
behIfI of Mr, B. A. Ifarri, o' ;l part share.l of Ili-e daim 7 A

Ilunlkur., anld whic ioumn i lie bande ove tu
or Pv orer on paIimet-l of$nI 5, T now 1)aud( vou ilte

uqiaetof tti , but,. inambasII(I th- biih 0fI suiIe is
11e0 'Iloupne by v douet; riIn ietlle w111 11)0 Im

cheure or, at Xanomx runil tine mane otth
Piolleeir Tradingý Corpor-ation of' Kionike o eh or

whicl Jopn Iwngotiated'l ibis optlion1, isý saiied that
l Iw 1ii i orrect1, whe thi iIe mny cuai hl, handedI ove.ri

Mr. ilIriluxlae for a orpr~ x(eeutcd( bih! of a,
lor. wieh li 1 inanai:ger'"s reee-ipt sitiil be, yoir flil and siltil-

tient dieharge. lider >(es Oireuistanes, fln th
fin.mIl $312.wa ot paid to thle eredit of theo plaini( ns

uuired b the leýtter oif thu( SOI October,1 1898, anld te
foreý lime plaitifï had no0 cause of action aga'iînst the bank,
;md., s bb bill of sale was sent by it to Vancouver, there

wa;s m) brealch. of trust. ,. IJplonI lte oxecutfion of tlle
Ic-ii ,e of' te Sthi Ocobr198, thle option Iourlis was,

at ani endf, and Ili(- tgooent buy complel -ko ho, carried
Ottt, and consummlatcdl by the payment, six monthis later cf
the $3,122.50, and neither Mangold or the corporation hadi(
a right to, withdraw, and had no other step been taken, the
plaintiff was in a position to sue for specific performan.ec
and recover the *3,122.50. If not. the plaintiff, in order
to Save blis titie, would, according to, the mining rcgulations,
have heen obliged toi have gone on to thec daim and donc
repres;entatton work during the whole of the six monthjý
allowed for payxnent of the balance of tbe purchase monev:
whereas, in fact, the corporation went into possession and



did that work, and noril
that~ ~ ~ ~ d thfpse 1 lot support the contellthattheot to purchase eXtended. up to the end of8"'c mon.ths fro'n October 8h 88 im' hwith cots as to the bank wtho 1898a duet the ctfor theuidT for $balance in their halnds. I give judgimfor prain tor b n (f und, and direct he defendCorora~0~topay to plaintift hideducted hy the bank. u5costs and the cc

Sflîh D-RJID Ori1i, soilice. oSntReaBritish Iýrt Geireer, TrIto fo laitirforBn
Blak, e Toronto, solicitors for BankITrading9 Coriporatio» sesTrno Slctr frIin

tfl Is~ NAL JANUARY -29Tra, 19WIIOLj Al COURT.

et. 'ft 2 3stfnbLng',Caneon. 243, eec. 2, 02b-1. . f- eatg Qcapptoeai by plaintif fr judgrelit of Connty Court
sly Ottawa, for plaioR. V. Sincj Ottawa, for defendant.The Couirt ~X~CJLjr 
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ereecd by hini for plaiintili, and w1iiulî piauiff IILCgI
defendant guaranteed would be doue iii a skilful aind work-
i)ianliku inanner.

S. 1). Bigg9ar, Hlamilton, and W. S. McBrayne, laniltou.
fo)r plaintiff.

W. M. Germian, K.C., for defendant.
FALCONBRIDGE, C.J.-The turning point is, who, Îs

responiisilel for the construction of the roof? The work A>
b uild(1i ing the wall was done in a good and workmuan 1ike iîîan-
Ie, ffld flic walI would have stood any vertical pressure
whichi -ouild fairly have beeri imposed 0o1 it, but no sueli
iýa1I uld]( resizt the outward pressure or "thrust" of a
roof conistructed as the one in question. . . . This is a
case of haýrdIshipl, wile the resuit is, as a matter of law,
that plain tiff c anniio t c 1aini to have relied on defendant's plan,
yet it; probably c ont11r ibuLited to the accident; therefore 1 shall
not giecosts agîinait the plaintif!. Set-off of amount for
ex tra work against plastering and pointing stili to be donc.

-Jugirnieit foi)r defendan iý1 Lt for $230. balance of contract price,
withioit. coste.

Bigga,,r & McBrayne, HFamilton, solicitors for plaintiff.
Germian & Pettit, Welland, solieîtors for defendant.

LISTER, J.A.JANUAREt 29TH,10.
COURT OF AP1'EAL--CHAMý\BI-RS.

HUITNTER v. BOYD.

Moijon hy plaintif! for leave to appeal from order of a
Divi.sional, Court, reversing order of LouNT, J., appointing
an adinistrator ad litemn to estate of defendant Boyd,
deceased.

G. G. S. Lind1sey, K.C., for plaintif!.
R. McKÇay, for defendants.

LisTER, J.A.-Acton for damages for nialicious proscn-
tion. The iDivisÎonal Court held that in an action such as
thi sucli an administrator is not included within the
descript ion Iladuvinistrators " in R1. S. 0. ch. 129, sec. il.
1l think there is jurisdiction to entertain the motion. The
question whether LOUNT, J., had jurisdiction, under the
cîrcuxnstances here, to appoînt such administrator, depends
-uponi the construction of sec. 11, and, having in view the



differences of opinion on the part Of the Judgcs before wh(the question has coame, and that the construction of tsection is, as affecting other than the parties to this ii1tion, a matter of pu-blic intercst, a further appeal shouldand is allowe(i upon secu.rity being given. (2osts of mocti1ýo be in the appeal.

LindseY & Wadsworth5Trno slctr frpilt
Beatty, Býlaeks3tock, Torto, soliwcitor &o laiiT

ronto, solieitors for defendants'hawk,& ide,

JANTJARY 30T.9, 190
COURT 0F APEAL.

MCIÇENZIE v. MclAUJILIN.
Le,,,7ec to _11pea,_pecial cr~an

8 -Dicvr~Mfd 5

iM'otion by plaintiff for leave to appeal f rom order ofDi'visionai Court, antle, P. 58.
I. F- Ilellmuth, for plaintiff.
G. F. Shepley, K,,.C., for defendant.
At the conclusion of the argument the Court(A OUC.J.O., OSLER, MACLENNAN, MOSS, LISTER, JJ.A.)-I[e67that this was flot a case of character or importance wr&Iing the granting of special leave to appeal; that no real halror prejudice would arise to plaintiff by his answeriilg tl'Lquestîons; and that the constanit practico- is to amnid thedefence accord ing to what is brouiglt out on cxami1rtlÛflfor discovcry. Motion disrnisscd( with costs,

IIOBILRTSON, , J. 
JANUARY 3lST, 102

CHAMBERS.

HUNT v. ROBINS.
Judffwtent DetrErmfain k ,lU Away wit1h ProPelteUom

)mittal-Ruile D07.
MetrpoltanLoain, etc., Co. v. Maraî, 8 P. IR. at P-followed.

Motionl b", plainitiff to commuit deofeiidant Alson, IZ1biurlider Ruile 19f07.

lefendant Alsen



RoBERTSON, J.-Tbe defendant owncd lands in Buffalo
and Tonawanda, U. S. A. On the morning after the
entry of judgment in thîs action, the defendant sent bis
mother to Buffalo and Tonawrnda, and she sold both of
properties, and advised hini by telegraph. Rie says that
the Tonawanda property, for wbicb, in 1898, lie gave $600,
is in litigation, and lie was anxious ta get rid of it, so
he sold it for a safe valued at $100, whichi he left in the
purehaser's possesion, who stili owes hima $400 for balance of
purchase money. When asked if the safle was worth morQ
than $5 or $10, he replied, "I1 took the man's word for it."
The property in Buffalo was sold for $1,600, and he saytý,
Ceaf ter paying the necessary expenses and interest I got $15
ont of it." Hie states that the only means he has of payi'ig
the judgment is the lease and license of a saloon ini St Cath-
arines, Ontario; and that be sold bis other proporties for
thec purpose of defccting this judgxucnt. Pcnding an
adjourument with a view to settiement, the goods in the
saloon and premises were soid for $700 under thc execution
issucd by plaintiff, but defendant's wife estabhished a dlaim
before thec County Judge of Lincoln, under the Creditors'
Relief Act, for $1,000. and plaintiff las reccived only $91
on bis dlaim. for $1,435.59. It was objected that property
in the I. S. A. is not exigible under execution here, because
out of the jurisdiction. I do not think there is anything
in thec objection. It is clear defendant endeavoured tb
make away with those properties, to defeat or defraud the
plainiff, and being a resident of this Province, whatever
lie got for tbema he brought liere, except the sale, whicli le
neyer took into bis possession. I arn satisfled that thest'
properties have not been riglitly or legal]y dealt; witli by
him. and be bas mit accounted for the proceeds, if lie ever
received anything, in a busincas-like way . . . 1 have
no doubt that he lias concealed or made away witb his prop-
erty in order ta defraud the plaintiff. If I make the order
asked for, if would amount to a sentence for a criminal
offence, llobbs v. Scott, 23 VT. C. R. per DRAPER, C.J., at 1).
622; and defendant ýcannot be relicved front if; for 12
niontbs: Jones v. Macdonald, 15 P. R. 345. 1 arn unwilling
flierefore. te make fthc order witbout giving defendant a
furtber opportunity to sec if soine arrangement cannot be
miade between the parties: Metropolifan boan and Savings
Co. v. Mara, 8 P. IR. per Wilson, C.J., at p. 360. 1 sliall
tberefore allow a fortnigbt for furtlier negdctiafion, but 1
hope I shail net be required to make an order.



BRITTON, J. FEB>RuARY 1sTr,

TRIAL.
PATTEItSON v. TURINER.

OompamA"gree.,,ne to Suberb for Stock-Delay în CarYnOluject* of 00Omp J-RePudiation of Agreement-Jud.mefl
Udefendez Action a9ain8t ClOMPany by Subsciber-E#e6ct

S- 0- O 1887 ch, 157, sec. 4-R. S. O. eh. 191, 860. 9.
Action by plantifs, suing On behaif of themseivesaIl other subscrîbers tO an agreemnent to take stock il,Hotel Brant CO., to recover fron, defendant Turner $Ethe ainount of the par Value of twelve shares whicllagreed to take.
A. B. Aylesworth, K.C,, and G. IL. Levy, HJamilton,plaintiffs.
G. Lynch-Stauntýon, 1{.C., ,for defendant Turner.S. F. Washington, X.C., for defendant company.
BRITTON, J.-Oni 28th Jaiuary, 1899, Turner signledstock book of the proposed colnpany, containing au ag1,muent to take the niunber of shares set opposite the na,,of subacribers, and a covenant by the.subscribers with esother to, pay the amnnts, when called in by the directÙorsthe colnpany, and to abid'e by the by-laws,, etc., and, f urtbthese words, "eno subscription to be binding until $40,00f) bbeen subscribed hereon." The stock book also conta-ifl'dprospectus atating the object of thie.coxnpany tobe th--e q'ing of the Brant Ibuse property at Burlington, and the etion of a suminer hotel, at once, so asý to be ready for the "tIlmer seasonof 1899. The firet subseription was made on11November, 1898. The defendant signed on 28th Ja11ua'ý1899, and others subscribed, in ail, to the ainount of $28M~UP to 29th Mardi, 1899. Nothing further was done utI3October, 1899, when the plaintiff becaine interested, and c~the. 24th of that month signed the agreement in the Sto(book, and others subsequently signed, until the SMI"usubscribed becaine $40,150. Letters patent issucd on 24tNovejuber, 1899, fixing the capital stock at $50,000. Tbhotel wus completed about the lst july, 1900. In an and'fended action the defendant obtained a judgneirË agallthe colnpany declaring thaï; le neyer was a shareh<)jde'There is an important difference in the wording of R. S'~1897 ch. 191, sec. 9, and the earlier Act, R1. S. 0. 188S157, sec. 4, as to who become shareholders. If the agreement to subscribe, signed by defendant, was pro duced a11accepted by the Governorin council as an agreement "in 't



essential features,'" complying with the former Act, 1897,
then by sec. 9, the persons named in the agreement were
constituted the body corporate, and if this had been shewn,
the resuit of the action might have been dîfferent. I think
that the judgment does not, in itsclf, afford any defénce in
tis action. But tis action is not against defendant as a
shareholder. It is siniply an action upon his agreement,
to compel him to accept the shares, and pay for them: se
Rîdwelly Canal Co. v. lZaby, 2 Price 93. The difficulty,
however, fatal to the plaintifs' recovery liere is, that they
did not subscribe within a reasonabIe time after defendant
and others had becoîne parties to the agreemient. Without
fixing a day limit, 1 think that in order to make the agree-
ment operative and binding upon any one Vo, the others, the
whole undertaking sliould have been procceded with within
a reasonable time fromn ts inception. Upon the facts before
mentioned, this was not done, and 1 amn not able to flnd that
at any tume after lst October, 1899, defendant Turner agreed
to be bound by his subscription, or approved and agreed to
proceeding with the work, as it was afterwardg donc, for
that plaintiffs signed thc agreement in the stock book, rely-
ing on defendant Turner's approval and consent. It can
hardly be said in face of defendant's letter of l3th Deccm-
ber 1899, that he stood by and allowed plaintiffs to suppose
that lie consented. Action dismisscd witli costs.

Washington & Beaslcy, H-amîlton, solicitors for plaintiffs
and defendant company.

J. J. Scott, Hamilton, solicitor for defendant Turner.

BRITTON, J. FI-BRtIARY IST, I9OI.
TRIAL.

RtOBINSON v. McLEOD1.
l'rade Vark--Infringement-Trade Unîon-Useir by NVon-immbers--

Riht of.

Action by plaintiff as o>rganizer and general secretary of
the Journeymen Tailors' Union of America, on behaif of
himself and ail other members of the union, to restrain
defendant, his workmen and agents, fromn using or offering
for sale any elothing, having attached or fastened upon it,
âny label or mark, being an imitation, count 'erfeit, or copy,
or fraudulent or colonrable imitation of the specifie trade
mark, registered, alleged to be the property of the plaintiff,
and the other members of this union, and from in any way
infringing lis trade mark, and for damages.



H-. Carseallen, KC., and D'Arcy Tate, Ilamilto
plaintiff.

11. 11. Bicknell, Hamilton, for defendant.
BRITTON, J.-The trade mark was'registered in 0(1 897, to be applied to the sale of clothing. The ufllcvoluntary unillcorporated association of practiCal tand was f orined, and is Continued, for promoting,<other things, the mental and physical welfare of itsbers, to, aid in ma.intiing a high standard of woi'kma1and to assist its members to, obtai n £air wages, etc.defendant is not a mem.ber. The trade mark bas beersince 1883, and lias on it that date. It is admitteil thowners of the trade mark have no proprietary inter,the goods or garments to which the label or mark isattached. In the view I take ôf the case, I arn Obligivemy decision upon the facts proved or assumnedproved, and I purposcly refrain froru discussin1g Wlthere> is any riglit to a traTe mark independent Of ancouuected from a business, and whether the speciflomark is withiu the Dominion Trade, Mark and D)esigrso as to entitle plaintiff to any protection a9gainst Plwho may choose to use a similar mark.. - 'labels or marks used by defendant was once used by anot now existing, and'formnerly in thle city of St. TiiThere is no, evidence of calling in thecir labels, butevents their label is not an imitation, mucli less t alsfrauduleut ii tation, of plaintiff's. label. . .. Thelabels psaintif had are genuinie. The plaintifflabels to, tailors in good standing in the union1, andgive these men a riglit to use the labels. They are fo:protection of union men, and if the mnen use 'the 1improperly, and against the interests of the union1, tla matter for the union to consider in dealing with itsbers, but an employer, who is nlot a miember, canfl<restraiued froin dealing with union men, or fromn puttýgrenuine label npon union work.



as to inaterial and workmanship, and if, to aecoinp]ish this,
lie improperly mnade use cf a genuine label, I would hold
hima answerable, but nothing of the kind was proved, nor
en be inifcrred from the evidence: sec Clark Thread Co.
v. ArinitageI, 67 Fed. R. 896. 1 find. that the allegations
of plaintiff are net sustained by the evidence; that there
was once a Journeymien Tailors' Union of Canada, which
had a label, althougli not registered as a trade mark; andl
that there is ne evidence that defendaut had knowledge that
the local union at St,. Thomas had ceased to exist, if, in fact,
it did cease. Action dismissed with costs.

Carseallen & Cahuli, Hamnilton, solicitors for plaintif.

H1. H1. Bickeîl, Hiamilton, solieitor for defendant.

FEBRUARY 1ST, 1902.
DIVISIONAL COURT.

RIE YOCOM, HONSINGER Y. H{OPKINS.

A4dmîniatration - lasolvent Estate-<Jredîtors-conduct of Pro cee<t-
<ns--DigeretiOn of Court, etc.-Rule 954.

Rie Squire, 21 Ch. D). 647, referred te.
Where a creditor had been appointed administrator cf an

iiisolvent estate, and had realized $1,045 for the personalty;
and it wau shewn that the real estate was net worth the
amou-nt of the mortgages against it, and that the dlaimas
senit by creditors amounted te $3,450, cf which $1,915.45
was clairned by a surety fer the mortgage debt, as the ament
of hiis probable tees, LoUNT, J., in the exercise of hie discre-
tien, uinder ulie 954, refused an administration order,
because a sale of the mertgaged land was pending, and the
result would se Iargely diminish the dificulty of winding up
the estate.

On appeal.
W. J. Treemeear, for the plainitiff.
F. E. Hodgins, for defendanit.

A Divisional Court (FALCONBRIDGE, 0.J., STREET, J.,
I3RiTToN, J.)

Helél, that, as the plaintiff and the suretv were entitled
te litigate; as administration would settie these and ail1
other questions at less expense, and as the mortgage sale
had in the meantinie preved abertive, and :thus net
dc(reased the dfifficulty of winding up the estate; that au
admrinistration order should be mnade, but without costs cf



appeal, except that both parties iniglit include thEbursements, as part of their disbursements in the adition proceedings.
The conduct of the reference was givýen to, the aétrator, because lie was cliosen by the creditors, a,plaintiff's dlaim was Only W12.40, referring to Be21 Ch. ID. 6347.
J.' A. Robinson, St. Thomas, solicitor for plaintif.-
J. C. Eccles, flunnville, solicitor for defendant.

OSLER, J.A. 
J,&N1UARY 29TIH,

COURT OF APPEAI.-CCHAMBERS.
RE NORTH WATERLOO ELECTION.

Ccattroverted EctionDepJ,t-Riva Claimant8-i$Put6d F'Issue must lie s.etd..rc<~ . n. l&. .
-Application by the soicitors for the petitioner,Bille 15 of the iRules of practice and -procedure, etc.,Pursuaut to [R. S. 0. 1897 ch. 11, for-paynient to thethe fund of $1,ooo deposited under sec. 14. The fflnalso claimed by the subscribers of it.
W. lE. Middleton, for solicitors.
W. M. [Reade, Waterloo, for subscrihers.
(5 SLIER, J..- cannot dispose of this matter otherthan, by directing the trial of an issu-e between theclainiants,' as the facts are disputed. 'lhle trial wil' bBerlin, before a Judge witltout a jury, or elsewhere asorder after hearing the parties. Co't eevd


