
Zbe ontarto melechy lReporter

INDEX-DIGEST



TH11E

ONIARIO 'NEEKLY REPORTER

ANP

I NDEX-DIGEST''

.JULY-DEllCEMBER, 1904

E, fi. BROWN. Esitik



Figtýed acu)rgling tuO the Act (ftePsa'Jiatent' of Canada, in thtm yeýar (,,j
.ttIoUuad nine bttndre di ve, 117 THb: 4ARSWiLL o, A~ Lîmitod,



TABLE OF THE NAMES OF CASES
REPORTED IN

VOLUME IV. OF TUE ONTARIO WEEKLY REPORTER

The .vjures indie e fhe pages on which the cases will be fui. Tw, cases reported
under different naues in the Ontario Inc R-p<wl will be found under both nauws.

Adams v. Cox, 15.
Aldborough, Township of. and Township

of Dunwich, Re, 159.
Allan's claim, 339.
Ames v. Conmee, 460.
Anderson v. City of Toronto, 485.
Andrews v. Township of Pakenham, 6.
Armstrong v. Armstrong, 223, 301.
Armstrong v. Bruce, 327.
Arthur and Minto Union School Section

17, Re, 3.
Askwith v. Capital Power Co., 235.
Attorney-General for Ontario v. Toronto

Junction Recreation Club, 72.
Attorney-General for Ontnrio v. Lee,

516.

B.

Baden Machinery Manufacturing Co.,
Re. 379.

Bainsville School Section, Re, 455.
Bank of Hamilton v. Anderson, 146.
Bank of New Brnawick v. Montrose

Paper Co., 404.
Bartle v. Pearce, 444.
Barton v. Gilbert, 406.
Baylyv. Wellington Cold Storage Co.,

v. Town of Owen

Bridge v. Johnston, 36.
Btrooks v. llnbbard, ke, 264.
Brown v. Dulmage, 91.
Bruce v. Ancient Order of United Work-

men, 241.
Burns v. McCarthy, 29.
Burr v. Hamilton, 280. .
Burries v. Pere Marquette R. W. Co.,

510.

C.

C.v.D. L. R. 308.
Campbell v. Morang Co., 321.
Campbell v. Pond, 16.
Canada Woollen Mills, Limited, Re, 265.
Canadian International Mercantile

Agency v. International Mercantile
Agency, 338.

Cantin v. News Publishing Co. of To-
ronto, 162, 217.

Christie v. Cooley, 79.
Clark, Re, 414.
Clarkson v. Bank of Hamilton, 442.
Clipshan v. Town of Orillia, 121.
Cohen, Re, 108.
Cohen v. Hamilton Street R. W. Co., 19.
Coleman v. Economical Mutual Fire Ins.

Co., 466.
Coleman v. Hood, 309, 433.
(Connell. Rf. 95.
Connell v. Connell, 360.
Cooke v. McMillan, 523.
Coulter v. Coulter, 65.
Coulter v. Equity Fire Ins. Co., 3&.
Craig v. Grand Trunk R. W. Co., 490.
Craig v. McKay, 274.
Cramp Steel Co. v. Currie, 270.
Crosby v. Dawson, 487.
Crosama v. Williams, Re, 14.
Crowder v. Sullivan, 397.

Delaplant
Deseronto

Deser



nd Pembroke R. w.

Reserve Fuud ,ife

95.
-f v. Donaldson, 68

Falls concentratjng

le,420.
ton v. Mutual Reerve Liteý Ins.

ton, City of ' v. Hamilton Street
W. Co. 47 207,,811, 41..ond v. Ürand Trunk R. W. Co.,o.

ýr, Re, 474.
han_.v. W(ellingtor ColdStaf

London la Idina

C (o., 2ý3

eidy, 433.
3on, 118.

DeaIjver and
Deyov. Ki]



TABLE 0F CASES.

eenev.Cit , of Toronto,. 4.-7.
'Bain v. W'atprloo Ma%.-nifacl(tllrilg Co-,

147.

FdenV. Brandi(on, 3ý49.
.'GiI1ivray v. Towvnship ofLohe,1.

Lauighlin Automatic Air Br, o. v,.
Alin, (;7.

ýrL(OÉ1 ndl Townl orEe urno r
26, 220.

1-Nu1ty v. City 0fNa1 aFa1,43
ICOIM v. BatrdStrour R, . o-,

2-1.
.rklef v. D-nld5zn, :>77.
trt o, PRe 429.
Lughn v. Grand TFruitk R.W C.- 27
-1,.- P- A

vI[ Wellngtji,82
l. P,)I4;l'ýi

isa I3ank v. aLIL42
v. Toronto R. w.G.,32

:ity v. flarri.,, 4.
.i v., GranRd Trunk Rl.Wc

Brown M

Eloction,

cml E1e~

P:lton,1 ;md C ruipS ,.IG. and Na

Purrn I Tr stGoPr 1 9

Pinke v. Brhl,27
Pirunrg v.l)wo,49

PU11.

Iýfanx i v. T uttant J'. NY. Co. 277.,

lSasatchwanLand and lUomel(stea:dGo

V. Moo>re, ;3), 8
S5aunderson v. Joliistonz, 45!,8.
Scoett v. Eui2k, 21
Scott v. SrgeaMratl gnyc

Outarlo,Litd,4.
SoLv. Townshdip ,Cflic,8,93

Shoppard Pull[hilng Go.ý v. HrI~
ilig Siator v. Tmwii ulf Niagariia Fatla. 242.

Sin1th, leu, 2
Smintth v.Glro,5,
Smith v. Niagaý:rà, si.'ahrie, n

Tin, 1oronto H. W, Co_ 56
Siuidir v. i4ttIv, :H1.
solicitor, Hp, 1::7.
Solicitors, le, 217. , 302

'ilihapLon, V'illalge , 1ýa1dGont c
Býruco, Ir., 341.402, peer v. crnld Trnk . W o,4

Si. tru v. 'lit O 1 '-o, 21*2

or-, ReN, 211.

y', Re, 422,



and Weber, Ke, .14.
,City of, v. Grand Trunk
804,491.
City of, v. Mallon, 386.

, City of, v. Toronto R. V
880, 84, 446.
General Trusts Corporat

Itral Ontario R. W. Co., 3
v. Laird, 63.

v. Tourangeau, 12.

Urquhart v. Aird, 50.

e v. Fraser, 60, 543.
. Brown, 490.

R. W.

Wakefield Mica Co., Re, 535.
CJo., Walker v. Bower, 426.

Ward v. Lowthian, 502.
ion v. Waterous and City of Brantford, Re,
57. 355.

Wendover v. Nicholson, 475.
West Algoma Voters' Lists, Re, 229.
Whitesell v. Reece, 465.
Wilcox v. Johnson, 9.
Williams v. Bridgman, Re, 53, 232.
Williamson v. Merrill, 528.
Wilson v. Lincoln Paper Mills Co., 521.
Woodall, Re, 131.
Woodruff v. Eclipse Office Furniture

Co., 165.
Wrighton, Re, 261.



SUPPLEMENT

Thefoloiingems iel)eýedin the firi Aaqf of flýÇ14 in Yul. -III qi (ht Q
WeelyReprtr hvebee iepoed 4winy th 5con htf of 1!4 iiith

LawW Reurs

Ap ea t C ur o A pel R ay v o t C a t o r p e l u a .. li

Arh r Du uh an W et r .W a ,3 0 .R ,2 .L .5 1

Co. Ry . Mddetn, O W R

724, 7 0 . .77 riiia a :R e .MDual

Banrute ad nslvnc: lgi Lan . . . l.Zü80.L. R.P 0



SUPPLEMENT.

Executors and Administrators: Morton Municipal Corporations: Sellars V,
v. Grand Trunk R. W. Co., 3 0. Village of Dutton, 3 0. W. & 6G4,
W. R. ffl, 704, S 0. L. R. 372. 7 0. L. R. ffl.

Fraudulent (,',onveyancý,-.- Elgin Loan and Municipal Corporations: Re Village of
Saviiigs Co. v. Orchard, 3 0. %V. R- Southampton and County of Bruce,
781, 7 0. L. R. 6IY5. 3 0. W. R. 729, 8 0. L. R. 106.

InRuranee: liasieni v. Equity Fire Ins. Municipal Corporations: WilliamBon v.
Co.. 3 0. W H. 614, 8 0. L. 9. 246. Township of Elizabethtown, 3 0. W.

Justice of th4ý, Pence: Rex v. Mancion, 3 R. 742, 8 0. L. R. 181.

0. W. R. 756, 8 0. L. R. 24. Municipal Corporations: Re MeCrae

Lanillord and Tenantý klarlpy v 'Sanson. and Village of Brusý3e]s, q 0. W, R.

30. W. R. 460, 7 0. L. R. f-V39ý ffl, 8 0. L. R. lm.

Laridlord and Tenant- Sinellile v. NVAt- Municipal Corporations: Re Kelly and
son. 3 0. W. Rý 475, 7 Oý L, R. 0 Town of Toronto Junetion, 3 0. W.
C435. R. 765,. 8 0. L. R. 1692.

1,.qn(Ilord and Tenant: Re Grant and- Municipal Corporations: Re Township
Robel.tson. 1 0. W. R. 846. 8 0. L. of Chatham and Township of Dover,
R. 2)7. 3 0. W. R. 882, 8 0. L. R. 132.

Libel: Giirney FoundrY (10. v. ymrnPtt- Municipal Corporations: Re Town ot
1,ýS2, ,)54. "4 0. L. R. ffl. Berlin and Township of Waterloo,

Limitation of Actions: Reynolds v. 3 ().'W. R. 903, 8 o. IL RI 335.
Trivett. 3 0. W. t,(- 463, 7 0. L. Municipal Elec .tions: Rex PX rel. Moore
R. 623. v. Hamill, 3 0.- W. R. 642, 7

Local Board of Heaith -, Sellaril V. 60().
Village of Duttou, 3 0. W. kt. ffl,

L. R. &W. Negligencý: Cooper v. Hamilton Steel
R and Iran Co., 3 0. W. R. 898 8

v. IIRY", 3 '0- ýI L. R ý %5 3
784, 8 0. L. R. SI.

and Serý-ant: Doyle v. Diainorid Negligence: Brown v. Waterous Engille,
Flint Glaffl (Do., 3 0 W. R. 510, Works Co., 3 0. W. R. ffl, 8

i)=, 7 0. L. R. 74ri. 8 0. L. R. 'L. R. 37.

Notice of Action: Gurnes Foundry
Master and Servant: COOPer V. Hamilton vý Emmett, 382, 554, 7 0. L. R. 6o4,

Steel and 11-on Co., 3 0, w. R. 8n
8 0. L. K BW, Nuisance: Weber %-. Tow of Berlin. 8,

and Servant MclntO'ýl' v- Fi"t- 0. W. R. 812, 8 0. L. R. 302. -

I)rook Box Co., 8 0. W. R. 924, b Parliamentary Eleetînns- Re ýNorth %ja-
4). 1,, R. 419. 1 fre-,%, Provincial Election, 'Wright y.,

ýj2gtpr and Servant Brown V, WaterOffl Dunlop. 3 Q W. R. 8D4, 8 0. L.

Englue Works Co.ý 8 0. W. R. 35

8 0. L. R. 87. Parties: Agar v. Lý'qectt, 2 0. W. R. 41->I'

Mortgage - Laws V. Toronto Generai 719, 8 0. L. R. 177.

Trust'A Corporation, 3 B. 624

s o. L Parties- Bank of Hamilton V. Alideýreurl
- R. ïe)212. 3 0ý W. R. 201, 380, 7 0. L.

Io Engine Works C50. 613.
rýa.Xe,,,WateroI, 0. W. R. 670, 7 0. ýk=

e- Parties: Kingston v. $Ovation A=y,
o. W. PL W6, 7, 0. L.

Mortgàge: McDonald vý GruùdY, 3 0.
W. R, 781, 9 0. L. R. 113. Parties: Mamu v. Grand Trunk R.

Co- a 0. W. R. 621, 810, 8 0.
Municipal Corporations: Miüw R. 28.

village of nmemee, 1 PL
8 0, PartitiS ý Stroud V. Sun 011 Co., 3

W B. 8W, 7 0. L. R. 704.
municipal Corporations: Rý 11unt- Rnd

CItv of Toronto, 8 0- 170. Payment inte Court: Mendels v. Gib

s o. L. 'R. 512. 3 0. W, R. 551, 7 0. L. R. 611.



!le Sheriff: Lucas v. Holliday,
o. 7 8 0. L. R. 541.

Stay of Proceedings: Hock
Trunk R. W. Co., Da

or Trunk W W. Co.., 0
0.7 0. L. R. 658.

Surrogate Courts: Re Rusiict R. 926, 8 O. L. R. 48:
Trade Mark: Gillett v. Lu

R. ers, 3 O. W. R. 851, 8



TH E

ONTARIO WEEKLY REPORTER
<To ANS hmu.IDiNSIutLY 9m1, 1904à)

VOL. IV. TORONTO, JULN 14. 1904- No. 1

JULY 2x1>, 1904.
DIVISIONAL COURT.

BÉLAINGER -v. PREVOST.

Contrt-Ma8i gn4nent or -otrc-aiton-Po4
ing-Mn men nýjt- ew T'rial.

Appeal hy def'endanlt froi judgment of FALCONBRIDGE>
C,.. in Tavour of plaintif! for $349.62 with costs-, in an
action to recover $500 for hauling wood.

A. HI. Marsh, K.C., for appellant.

W. E. Middleton, for plaintiff.

The jndgment of the Court (MEREDITH, C.J., 3L,%C-
MAHoN, J.) was delivered by

MEREDITH, C.J.-The allegations of the statement of
claimu are of the most bald character, and Lai! to shew with
any clearness the natuire of the claim which plainitiff is put-
ting forward. Aîter describing 'the parties to the action, the
statement sets out what i8 said to be a true copy of a contract
in~ writing entered into between defendant a.nd one Andrew,
Galllagher, hy which defendant undertook to han! 800 cords
of wood . . . and also 400 corda more . . . an(]
Gallagher agreed to pay defendant for hauling the 800 corda
$500 . . . anidfor hauling the other 400 cords...
at the rate of 70cents a ord. . .It i8then alleced
tbat indorsed on the contract are . two instruments
written in the~ French language . tra.nslated as fol-
lows: "I (defendant) give all my rights xnentioned on the
face of flua contract to (plaintif»"-" I1 (plaintiff) contract
te take out 200 corda per nionth beginning at this date up
to the amoumt of 800 corda, at the price inenitioned under the
coutract. As for the 400 corda s I will hau! theni ont

VOL. IV. O.Wn. No. 1-1



if they axe eut and if 1 ami notified," etc. . . Then fol-
lows an allegation that plaintif!, pursuant to ýthe ternis of
ccsaid agreement.-" hauled out "the said 800 cords,"I and the
Cdaim is for paymient of $500.. .

The evidence, given at 'the trial was very ineagre, and
nothing- was shewn as to the circurnstances under which the
tWo document-S indorsed on the Gallaglier agreemient were
executed.

Defendant's position, as presented before us i argu-
menlt, does not depend upon novation having taken place.
It is tins, thiat the resuit of the transactions between hixu
and plaintif! is that the latter betame the assignee of his
rights under the Gallaglier contract, and fliat the second
inemorandiuni was intended to linit, and lias, the effect of
liniiting, the obligation whieh, without it, would have rested
on plaintif! to perforni the contract in ail its
teýrnis so far as they were te, be perfornxed by defendant; and
te give to pllaintiff the riglit to perforni the contract accord-
lIng te its ternis, but obliging him to perform it only i the
inodified nianne'r nentioned in the second memorandum,
and as between defeudant and plaintiff without any personal
liability on deferdant's part te pay for the work te be donc,
leaving plaintiff to kokl to Gallaglier, and ta hlmi alone, for
payment. The other view .. is that the second marner-
andun isl in the nature of a sub-contract hetween plaintif[
and defendant, t.hat plaintiff sheuld do for defendant the
work whièh defendant hadl contracted te do for Gallaglier,
suibject . .te the variation . . between the agree-
ment and the second memiorandum....

-Much imay be said ln fa vour of either view, and it 18 here
that 1 feel embarrassment owing te the absence of any clear
statenient in the pleading as te the nature of th<e contract
which plaintif! alleges wae forxned by the writings
and o! any liglit beig thrown bY the evidence on the circuin-
stances under which the trausactiori .was entered inte.

The inclination of my mind is agalnst plaintiff>s con-
tention, tho-ugli 1 have fornied no definite opinion either
WaY. and it appears te me that . .the best course to take
wvill be te direct a new trial....

SThe parties should have leave te amend as they niay be
advised. Tt ina> ho that if. having regard to the terme of
the second mremorandum> plaintiff wae net lu defauit as te,
the 400 corde, but Gallaglier te rlghtly withholdlng payment
of tlie $500 lu respect of the 800 cords because of a claim
for dainages againet defendant for breach of hie agreement
as, te the 400 corde (for defendant may be~ lable to 4Gallagher,



altiouigb plaitiT is flot al to dofendaut ) , plaîinif t rnay
hiave aus of action. aa1nt dlefendant for the loss fle lias
,ýustained1 by Gallagli(-r wýithilioldiing thie $500.

.ot cf th lait trial and of thie appeal in the cýause un-
li~ te trial Judge otherwise orders.

JULY 2ND, 1904.
DIVISIONAL COURT.

RE ARTHUR AND MINTO UNION SOHOOL SEC-
TION 17.

-. ,I)lfppiiiment of Arioa r mnmn f Public
ScolsAi--feet on Pendi AÀppcal-3tay of Pro-

Appeal hy the trustees of adihooi sections No.12 and 13.
of Minto fromn order of MEREDITH, C.J.. 2 O. W. R. 930 '
referring bauk the award of the arbitrators appointed under

ic 46f the Puldic ýSchools Act, 1901, buit confirning the
proeedngsin so far as regards the formation of uniion

school Nýo. 17 Arthur and Minto.
W'. Kýing-atoni, K.C. for appellants.
A. Spotten, liarriston, for petitioners.

The judgment of the Couirt (FALCONBRIDGE;F, C.J.,
STREET', J., BRITTON, J.) was delivered by

STREET,. J.-After the argumiient an Act was ,passed by
the Ontario eihtr amnending, sec. E-) cf the Pbli
SehIool., Act by altering " 1901" therein to " 1904,1" and
dedlaring that an aw'ard by a iuajority of the arbitrators
appointed under sec. 46 shoul lie good,. ..

ln iny opinion, school setin o. 17 cf Arthur and
Minito had ben forined aud existed in faet before lat April,
1904, and aliy defecta in its formation were cuired by the
amendmnt mnaide. . . . An award had been miade by
de facto arbitrators; they had been declared by the juidg-
meut appealed fromi to have been duily sippointed; their award
hiad been confirmed npon all points buit nue, anld, being referred
baeôk to them on that point, had bc-en mnade good hy a sup-
plementary award; and~ ail this had taken place biefore the
passing oÉf the amenmding Act. The Act is expressly madle
applicable to pending proceedings, su that the fact tliat anl
appeal was pouding at the thune the Act wvaa passed docs not
prevent it frein applyiug.



It was the duty 0f the appellants upon the passing of the
Act to apply for a stay of proceedings; furtlier arguments,
however, have l>een adduced to, us upon the effeet of the Act.-

Iu my opinion, the proceedings should now bce tayed, eacb
party paying their own coas of the appeal.

JuL-Y 2ND, 1904.
DIVISIONAL COURT.

MORIARITY v. HARRIS.

Asaaut-Police Gonstable-Ating Virtuta, Offci-Malie-e
-R eaonable and Probaîe Camue-Orders of Sz&peior-
-Excess of Violence--R. S. O. eh. 88.

Motion by defendant to set: aside the judginent of MIERE-
DITH, C.J. , upon the findings of the jury, in favour of plain-
Ltf for $300 and costs, and for judgment for d&fendant; upon
the findings, or for a new trial.

The statenient of dlaim aileged that defendant was a
police constable of the city of Hlamilton, and that lie malici-
ously and without reasonable and probable cause assaulted
plaintiff. Defendant pleaded not guilty by stattite, Il. S. 0.
ch. 88, secs. 1 to 24, and that the acts complained of were
done by him, if at ail, in the performance of bis duity as
police constable and without malice.

It appeared that on 18th August, 1903, plaintiff was
driving a wateriing cart in the streets and public places of
the city of Hlamilton, and came to the inarket square, where
a crowd was assemibled ko see a bicycle performance. The
market clerk, who had the superintendence of the square,
directed defendant, who was on duty as police constable la
the square, te cause plaintiff to move bis water cart from a
position la which it waa standing, and in which he tb4>ught
it was causing an obstruction and possible danger. Defen-
dant went over to plaintiff and directed hixu to move on.
There was a dispute as te what followed, but it appeared
clearly that at the end of a few moment-, plaintiff fell or
was pushed by defendant froxu bis seat on the cart and was
injjnred.

Questions were put to the jury, whieh with tlieir answers
were as fellows:

1. Did defendant intentionally tlrrow or push plaintiff
off bis watering cart? A. No.

2. if net, was plaintiff pushed off or thrown off as the
result of violence by defendant? A. Yes.



3. Or did plaintiff fait off w-hile endeavouring to prvext
defendant from getting possession of the Ines? A. No.

4. Was plaintiff interfering with or preventing the market
place from being used for the purpose for which it w'as
designed? A. No.

5. IDid plaintiff, after having been ordercd by defendant
to desiat from watering, continue watering and refuse to
desist ? No.

6. Did defendant use more violence towards plaintiff than
was reasonably necessary to prevent plaintifl from incumber-
ing the market place and from wetting theb-sades
A. Yes.

7. Was the use of the mnarket place for the purpose for
which it was being used a reasonable one? A. No.

8. Was plaintiff interfering with or preventing the mar-
ket place from being used for the purpose for which it was
actually being used? A. Yes.

9. IDid defendant act maliciously and wîthout reasonable
and probable cause in doing what he did? A. Not inalici-
ouslr.

10. Damnages? A. $300 for the exess.
The trial Judge found upon these an>weýrs that defendant

had acted without reasonable'and probable cause and entened
judginent for plaintiff for $300 and costs.

The motion vas heard by FALCONBRIDGE, C.J., STREET,
J., IDINGTON, J.

F. MaKlaK.C., and G. Lynch-Staunton, K.C., for

I. Carscallen, K.C., for plainiff.

STREET, Jw.-It appears clear that the constable ini what
he did here, whiatever it wvas, was acting virtute offilii, as it
is expressed 1by Lord Kenyon ini Alkock v. Andrews, 1 Esp.
542 n. lie wa s on diity at the mnarket square, and "aS.
directed by the clerk of the nmarket, who had charge of the
premises for the cityv, to zuake plaintif inove his watering
cart fromn a position in which it appeared to be creating an
obstruction and a danger. The finding of the jury is that
plaintiff was in facet interferinig with the uise of thei market
place for the puirpose for whirh it was being ue.It wus
while engaged in the effort to make plaintiff inove on his
watering cart, i pursuanoe of the order of the mnarket elerk,
that defendant caused the injuries complainedl of. It deeps
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lot aipesz to hbave been dlnieuted at tbe trial thiat derfundanit
vasi iii fav't actingý virtutleý ý oiil; for thc danIIagte giveni by
0-~ juiry !av --il aa.euei4d !by theýim ithiont objection On

?1amtIIît'ý part, ne-t foýr thé whiolt assanit. but only for Uic
uxýa 4,f torv r olneuýied iii carigout wh!at defen-

datit mig!bt p.rioperl% have, doiie us;ing onlyncevr fore.
or violence.

Tis being thlcae it vasz nnnces:ary, in mniy opinion,
foýr decfendaljnt to prov thiat dt.e use beIng made ofthei market
sqtiare, vas authojrizedl bj the city coinil. The markevt clerk

vmsa the- offcii chargeý of it for the city, and the constable,
reoeiving his ordler to emiove a. perso» oatructing tui actual
nec o!f il, vas nodt bound tqý ses ri.l tlic city liy -[aw for tUic

exctinnitaUons of the market clerk's authority vbefore act-
iiig wpon ii order. It vas axifficient that lie, believed iii

gcdfatli mi thii tihurLty o! tht. rarkegt ( lerk, the de, facto)
rresntv f4 0h I.y- tdi prevent the continuance ot the

oletrictIiun: Grifffi v. Taylor. '2 C. 1'. 1). 194; Gestion v.
Elpbit% k,4 Ex. .115; Kully v. Bate, 26 O. R. (;OS.

Ddernlant, ivig bossý scting ini his office oif constable
wItii th rie.&nngof thu Aet, is brought vithin the protec-
titiiof ex 1 f L . (). 1897 ch. 88. and it vasnesar

for plaintiff tii alIege, as lt, lias done, and to prove, as i haëia
tail.d te (lo. that defenrdant had aeted mialicIinslY and %vith-
out n-ssonjale and probable cause. The. jury have fouud
.xpruuàily that b.t did not art mailiciouuly, and the action,
tthrefre, in 1111 oppllion. tala.

1tbirik thejudgmincftered for plaintiff should be set
ao4lde, and thât judgweént should b. entered for defendant
with comte of Uic action and o! this motion.

FÂt.coa:DE (.J., gave nresns in writiiig for Uic
Am n clsin reterring te Bacon Abr., 'th ed., vol. 2, p.
11; Ntih . (J,2 Stark. -145; Theobald v. C'rickmior,,

1%B. &Aid. 2,27; Golodn vt. Elic-k, 4 EX. 44v.-

IVuqTOKJ.,ooncrred sio giving mea.ons lu wriUing.

.ltlnx #fil. 1904.j
TRIAL



liighwvay or compel, defendant corporation to pros ide acs
te plaitiff's land.

J. A. Allan, IPerth, and J. E. Thompson, Arnprior, for
plaintifl.

J. T. Kirkland, Almonte, and W. IL Stafford, Alinonte,
for defendant corporation.

A. M. Grreig, Almionte, and J. 'M. Rogers, P>erth, for de-
fendant Adain, Andrews.

BITTON, J.-Plaintiff 0wr15 lot 15 anid the soutli half of
lot 1C6 in the 5th concess4iont of Pakeýnhiaiu; anid the original
rond aillewances leadling up1 to and giving aesýs to this land
are net now, and nevyer hiave beop)ei to theý public for
travel. The physical difficulties are So) great, owing' to the
country in the vicinity of thisý laind beüing rocky anid swainpy,
that te open the original road allowvances is practically uni-
possible.

The- defendant Adani Andrews omis lots 1,5 and 16 in the
(th co (siof theu Sainetwshp

As long ago as 2nid Octoher, 1875ý, tho dlefendlant corpor-
ation passedl a by4law to establish a road across lots 12, 13,
,=d 141 in the 7.tb conession, 14, 15, and 16 in theo Gth Con-
cession, and lot 16 in the Sthi conessionl, an1d fie towns;hip
opeiued and esýtalished a rond. if flot upon, near to, and
apparently intended to be, upon, th(, lin(, ac-ross lot 12. 3 n
14 in the 7th concession and lot 14 in the 6th concession,
but the question now is as to any public highiway across 1-5
Àud 1C in the, 6th concession. These lots helongý b the
defendant Andrews, andi hle hins erected fences aud g-ates at
certain points on what plaintifr calls the highwa ' .

The defendants say the by -law is bad. If the counicil hlad
acted upon the hyv-law as: b this part of what is called the
higliway, and if it hiad heen travelled as sueh, the coancil
aud ratepayers regarding it as a bighway, I would at this
distance cf tiie ho veryv lot]) to prenounce the hy.-Iaw bad
jnerdyv hecause forinalities required for its passing hadl not
been c~onplied with. The clerk say« s the notices requirod were
not crctygiven. There were four puiblications of the
4uotice in one newspaper in the couLnty, viz., 23rd andl 3'Othi
julv, and 6th and 13th Auguast, but the notice was of a
by-inw te be passed on the 7th August, seo there were nly'
3 plblientions of this notice before theý date nawnie. Thie
bvylaw was net in faet passed uintil 2ndl October, 1875, sud
tÉere was another newspaper'pnhli-hedl in the, countv dunring
that prod. There is, evidence thiat pefrsans interested ap-

baed fere and were heard 1). the c ncloas ta



bylvgotýxj anii inl thi ab.oec iee utric cleareet PrOof to thei
O)l 1 ~ralr> t1w rsunlu tha ic elessr fowaiies ,re

%4101ie v ith aildg prerail.
Tii. lauiiiwY'. difllultyv i- that) ev(en if bylvgood, the

r(,.a nov contcndc fo.r, vas mot; Ii taut etabli4hed1.
\4 Iu i lantig bor lot 1 1 andi U, M» i), 6,0h ceqlrssion %vas

liakcn i t, % chi, ni, nr vns there. copnainpaid, oIr
anbîtrtlon in rc-f-rýcc t4e anyl lanid W11-01 (f these, l-t,. Ilt

asnot btec» pri.qq¶l that an fiighav asý novU dajcWa
t.11,>ntb l id t dr chic by-law ctoe or othurwise». N o

lddiat li toý tii public utf t1iaý landi fo'r al highwyil%.
TIp. roadl as rnov- cliricd I. not in fad- cither ici Uliv line

il, laid duw FiIli t ii. h%-liAv, rioI is it nov ase tr'avtdled andi
I! Iliý viin, or htiiyi valfter, ick by-a %vas sed

A % kr ry litiIUlai aute, labttur %%ais doncig l'n a pic>tiifr
tlidr ulurth ondled'11drw~ landi, vieh, it im conIl-

kncd il cotna ion f thi. rgoai-bult nut statute blbur
bas bec» donc up » r iiut ic w1ao wvire the obstructionis

Hii. statut.to labouttr aituali v -iiiittcd by liv h vounciil %vas
SI isglc n fl init prfrre ande Suci Cmr-

cunstaes.at Wold llett in myý jpinion,ý %Veigh 1 ictbi

No utu&l pupw ill 1w aerred bym reiv icving the.
eildt-»icv vhlichI Mw giveilnat oadrb lenigth, or 1) re.fer-

Wei lt ti i»'i cases cit4d. Thc . %aeva,; ver-Y fuljy lI>r-
senkitti andi vur,' ale] arguied. I biave corne to the conellusion
that al hig)hwalt' basiý not bont bibt acreýs de(fendant'4

lai. : crtîn. vul fot ofe ntt r trgre-t if! 1couldl
socxi' v, poi tii. lav mad evidlence, to) give to pitiffsm

ruud to cibIi latei, tillti aii useed initier great d]N-isata in
a ee.ani rouigh part of the. vounrtr>' Plainitif ad (e-

fendantit Adam ndrv are brothé-e.. Tii. laud1 reqlLrCdi
frosa detfrndant li givi-e plintifr ti- romulh needei roatI im

o,( cwprtîdtIfe value,. andi yet, bcsof li n uinfor-
ttiiitte 1ba tveenti these b)rAthe-rs, this pniv
litigitifei 1 ail oropinion that ant attempllt b>' thé,

t(lllni Ili te stle. tlis diffioatyvul d bav bee oli successfull,
sudi thait il uid baul be ésqt1e i en.aaiv lit li



BRITTON, J. JULI 4TMî, 1904.
TRIAL.

WILCOX v. JOIINSON,\.

Purc1taser Io go on Lantd to) Take- after Time Eprd
Extension of T'imet-AÉtioi of Tesa~Css

Action for trespass and for an injunction to restrain de-
fendants from taking wood, etc., froin plinitiff's land.

j. r. Mabee, K.C., and G. F. -Mahon, Woodstock, for
plaintiff.

G. I. Watson, K.C., and W. A. Dowýler, Tilsonlburg, for
plaintiff.

BuRiTON-, J.-The land in respect to which t.respa.s is
<chaged is owned by ' Mrs. Melvina Oopp. a sister of plaintiff,
and plaintiff ia ber tenant. On 22nd July« , 1901, Mrs. Copp
sold for $450 to the T'illîson CJo. ail the timiber then standing
on thia land. The sale was evidenced by a wrîtten instrumeunt,
whieh provided that the company shiould hiave, until Ist
Âpril 1902, to take the timiber off, and isnld have f ree n-

resa and egreas to the lot for sueli purposes at ail tiixues; also
that all brush front tiixuber should be piled and anyv fence-
daniaged miade good....

The. tixnber was ail cut in 1901 and 19402. It iras agred
between Mys. Copp and the Tillson CJo. that there should 1)o
an extension of tixne for getting the tumber off, and pliaintiff

.estnted to this. The. extensiion iras to be unitil one week
after the. ground was dry enougli in the spring of 1903 to
pemit remnoval.

On Oth A-pril, 1903, the Tillson CJo. sold to defendants for
$10 all the. limbs and tops of trees. . . . In May,' 1903,
the Tilison CJo. renioved ail the. legs and good tuiber not seld
to defendants.

Det endants ailege that, having purehsed these limbaF and
fres tops, they entered int» an agreement with plaintiff for
a*furtber extension of tinie for their remnoval. This plainatiff
denies. .. . lin the aumuxer of 1903 dlefendant Johnson

.. remioved one load; luter on defendant Xenny deEýired
t. get a load, and iras prevented by plaintiff.

The. case musat, in nxy opinion, turru upon the owviorship of
the limbsand tree-tops, and if the Tilison Coe. becamie owners
by purohase fren 'Mrs. (Jopp, and defendants by purchaso

fmthe. oompany, then defendants have the right to remove
the, even after the expiration of the tinue iuentioned in the



oriina areeen; ad ngoiatngfor and ob)ta nringý anl
exknleuut trnedîd ot ffec thir ~t psitin. holdtbat the limbis andI tree-tops are, include ini what the. Till-")ICo urhsd, aid thait ti). tr(à-Ops. aire flot bjruah, nla the-

J"(ttflhdan alldiPl1 ieOi-tofh
inaul4aly e for the, purpose of utrinig in clearing thi.land,

Jî1 thin Mcee v ceJ,3 .P.$3,gOvernaý this

[Jehus;ton v. fhrred 2O.R 33, eere to.J
agreemnt fora further e'xtenlsionl of tlie te eeuans i

concusin wuldb. . tha deendntshave not estab-

d filil t, %velre waýrnef b)y tl't. Tilýaon C70. that in gettinig tii,stuf o-J plaintif as, tenanrt woutld( have to b. oeiidredi...
-Ini dw1ýnius>ig tii. action, 1 hirait the. costs ihieý-h plaintifflaý tej jme te refý m t' th. agura of 80.

,JULY 4ITu, 190-L
DIVISIONAL COURT.

RF MJJMBY.
W-oaE~i.n-baluGiJt Io W11idou,. waJl.sq 'Sll R.-

ma'i'-.<ghofWiowwtoufiai Remjr.uig.
Appea. Uy(harityv V. Mnrnbimi aaUharles J1. Munubv fromiordur et( 8m r J.SO.W . 14Il, d1eclaring that upoti tii.trm, cntctofe thé. ni»l of thé. deesdCluiries }Murnby, fils wliew, Margaret Anm Mfurab, net haiving niar-rlied atgain. lied, undeýr mdni lh virtue or tii. devises and bf-qtitss ma the mwilI eonied et fi te of lier deatli an estatein f#4. mimilel Ili ths- real estatt and ari absolute intrés inthd- exiatinge pwr.ni4 esit. ovnied bY iei tAetator nt tii. time,

o! li df.ath.l
1G. IL Kilmner. for aplwlailti.
1). L~ Nitfiiy , for t4i. cial guardian and otiier par-

tivg in 014. àalliiteregt.



lt is contended by thc appllanits thiat; the wýidowv took OUI«y
au estate during widowhoed, but it will be obser\ ed that ilponll
that view as to the effee-t of the will no disposition is iade
of the rernainder expuctant on the deteriniatien of thui
widow7s est.ate iii thie event of lier noat 2narrying again, the
only disposition of it being that whichi was te take effeet in
uase she should miarry again,

That th e testator intended thiat thiere shiould bce an inùes-
tacy ini any even)t is a priori rnoSt iinlikelyý, and the absence
of any provision as te the disposition of the property upeni
the death of his wife in case she shoiild net have niarried
again stronigly favours the view that the testator did nlot
intend that the absolute estate which the language of the
erlier part of the will indicates that he intended te give te

bis wife, should be taken from lier unleas she should narry
again.

The apparent ditffculty arises fronm the use by the testator
of the word " while" in the s;entencüe following the desCrip-
tion of the property: " w'hle the said Margaret Ann Muniiby
renmains niy iov Treating these words as iiieaningý that
the estate and interest of the wife are te lie absolute if she

remiains a widow, the language of the Nil accords with whiat
vas the apparent sechemie of it, and there is ne intesta cy iii
any event.

1 arn of opinion that the, wilI inay be se readl, or that, if
it may not, the sentence 1 have quoted shou1d be rejectedl as
rapugnant te the es;tate wbich is given liy the preceding words
of the wilI. A different conistruiction, beside's leflvîngç one event
unprovided for, requires. as rny brothier Street points eut, the
entire rejection of the strong words in which the absolute iii-

tereat is originally given.
Couinsel for the appellants relied on Sheratt v. Bentley,

2 MyVl. & K. 119, but that case is 1usefll enly as illustrative of
the principle of coni.tiztction upon which ià was decided, which
vas, that where. the general intention of the testator eau lie
'Clleed upon thc whole m-iii, particular ternis which are

inconsistent with thiat intention may be rejected as introduced
by znistake or ignorance as te the xneaniing of thlenu on the
part of the testator.

Counsel for the appell1ants sought t " appl ' this principle,
as it vas applied in Sherratt v. Beutley, by striking ont the
words bler heirs, executors, aduijuistrators, and assigns, te
and for ber andf their sole and absointe benefit aecordîng to

the nature and quality thereof respectively ;» but 1 would,
irsea f doing 1at, iii order to carry eut whant appears

t nme te have been the general intention ni the testator,



applY it hy rjtngthe words -whlilu the said Margaret
MInumb reniainsi my %io,

lu 8Sherrit v. Beu1tii-< wor]., omwhat siinilar te tho5ze
vhiieli vs aire aaîked hoY tl pelnt to eet wurereetd

Tte word, wili thtj Uort, m that t-ase- refused to rejeet
vue- afreýr tht, delalf nr,,artit Harrison,7» and it Nvas

pêDinted otit bY thi, Lord ('haiivulor that if theyc vers rLjewtd
t1w vill voutld have cot-e twe gzifts quit. ili-oiisi:stet

amirep~nst."InI this eu, o tht other hand. if tht, sýei-
tone wiich 1 wouid rejeet 1w rtjected. the, wvil is made con-

ulutei n luH1 itas part and contains a complete disposition of
the %vliole o)f thv teitatos& propefty. le.-aving no event tUfipro-
vidsd.i for.

1 ivotili uffia-i thi- order ef miy brothe-r Street, and diamis1,
the appeail vLIti coats.

JuLY 4TI!, 1904.

TURNER v. ORNEU

ExÉe;die-Fi. P. ansDiiio outN Retuirn of
Nulidleai b IIoiliff of Cou1rt il? wk-ick Jtiiidgmeui R..('

oi,e-ril-St~,u.der - A'sai.- l'rilidlity-Chan i.i f

St, attingJ aumild. as veid jui oxorin ag4lands, alid al]
proiidnguundr it. illeIttll, the sAle- ot tllt blinda of the

exe<elion de tr-tiender, with v cos.
F. E. Hogna .C., for dsefendéant.
. IL Vlarkw, K., for plaintiff.

Ti- jidm tn.o the Cotirt (M r ,C.. Ma.%
M4J<OM, J,, I. .J.>, wnas &lilver@ed byv

Mzw.mL brtlcrJruw
aieting tipo thf-eass.uptlon that the govepng Act vas ')î

Vlst, rhL 2,Se. 8, n 1 f#,llewiing Barges, v. Tuall 7, 24 C. P.
514', heItl that inuarnnehf-l il. thurt- had be.n no illa houia
earai le 'y tho, IiliE iet t1w Cimrt ili vbléh thtv judnn tvas

tho, exoelitimn tiginutt I.nds? vas a voi proow4d-
lmng, aidt tbat t.rytlnrg rftounded IIponI it vas vofld AIsÀ.

Btut for t014 . whAlp -iehI vas adofi ii the. langUageý C>
5u~ GF stae of m viit. (.Il *23, wbeu thit staMua Mver

it eoald t ind thatoi iio beonic iuoorporatedi iu
,4. ?3(1 ot IL S. O.ý I197 di. 60. 1 wvold . . .agrt



in the conclusion' ci iy learned brother that the excecution
agalntt lands wa-s void bc-auL;e it was not addressed tu a baili!
of the î7th Division Court, and theru was, thierefore, rio nuldla
bona returu by a baili!f of the Court in which the jwlguient
was recovered. [ Jones v. Paxton, 19 A. R. 163, re-
ferred to aud distinguished.]

In frainiug :sec. 230 of R. S. 0. eh. 60, 57 Vict. ch. Z3,
sec. 8, is recast, and the provision as ta the nmiMa bons return
15 at the hvginning instead of 'at the end of the section, and it
is not that a returui shall be mnade by a baili! of the Court in
whiehi the judgnient was reoeebut '4by a baili! in the
Court in which the judgmient wvas rcecovered."

1 have been unable tu find any amending Act autecedlent
to the llevised Statutes making! the change which was mnade
hy substituting -"in" for " of" The change, however, lu niy
opinion, mnade au important alteration lu the law, and wasz
flot the resuit of a slip in the work of revision....

B sue. 107 of the Division Courts Act, where anl execu-
tion is reqluired to bo exevute-d esw rethani ini the division
in which the action is broughit, it waty, in the election of the
psrty, - be direeted ta ho executed by- the baili! of the divi-
sion lu or ne(.ar ta which it le required ta be exceuted, or
by such other balli!f or persaon as the Judge or clerk i-stiing
tiie saine orders."

Theoabject of the provision (sec. 230), 1 take it, ýwas ta
preveut anl e-xecuition against lands heing issued 1111t1il te
goodo of the debtor had been exhausted, or it wasacetie
tbat lie had no goods witlhln the douuty lu whicli the judg-
ment vas recovered, and to prevent the casts of uiineeýSary
proceedings being incurred-au abject which is better at-
tained if the course allowed by sec. 107 is taken than if that of
directing the execution ta thie baili! of the Court lu whlch
the. judgment vas4 recovered is adopted.

It iuay weli ho that it was to ineet this case that thle
.hange wa; nmade lu the course of the revision, and the pro-.
vision as it now stands may weil ho talcex ta) nieau that the
retunm of nulla bonsa inay h nmade b 'y auy. baili! who inay
unider the. Act lawfuly execute' the procesa,, aud that his e

turnis o e de iu the. Court in #ih the judgielt Was
recovered, 'lu n being the equivaleut of ;"into'" or 'ta.ý"

However that ,la b.1), upon the.point in question thie pro-
~vision$ of sec. 230 are not, iu niy opinion. lu Meet the, saine
as those of the repealed Adt the place of whiuh that Section
took, and as respects- transactions, 1niatters, sud things subse4-
queýnt ta the tinie viien the Revised Statultes tfok ei!ect, the
provis;ionF, co»afigud lu thein are ta prevail : GO Vict. ch. 3,
sre, 9). sulb-Rec. 3.



'l'lat the mae as onue in wOlueh theu proiaons of sec. 107.
wreproperly vresortedq tu, is iar Tiwi.excuttioii debýItor

rltillded witini tili limfls o! the n Dvso Court, and
thi. summonmý waLs jsii te) that Court for sevcand wasý

s.ve b Wrigbt. te iii.bilif o!4 it to viioni th(. executioni
agaiat gol% as dirtece.
Iui.tu, I ain (if opiioi thlat the execution credi-

tor hall bop i, ih Mi the lutter and ini tiie spirit, with the
poso! se.c. >o,~ as to enititie huzui teo haVeý the. exec-

tiun agamint landa4l .uud that it wias niot a void but a regular
prreill suhiat plainliff*:s attack upo)n et fais4.

Applallowed4 with costs and action dlisnised withi

If i]efendaunt offers, upoun payment of thejdmn debt
illnç ota md tii.cot o! t1ii litigation iii this Qourt. to give

up tht. lmnd, ni, iiore vill 1issue for :3 monthaS, tel enable
p'laigitif,. if b. deie,ý t tkeý adÉvaltageý of tilt. otrer.

Axow~Tti.VL 5TKr 19(él,

1U~ ROBUÂNv. WILLIAMS.

4pp.J-Rih! o-1Iater~ & re ii Couniy Coiel Action
-Forus-~ udgt Ck<at.r.4 -- rohiilion.

Motimi by defu1-idauti by% wvS 1f alpeal fromr report o! local
M55iitsr ait Windor, >oi a 'rvfervene iii a CouutN Court
ac-tiioi limier u lé; mie sd 47>o tiie Countyv Courts Aà, or for

By Esoci 8o thi. Aet thii ppel i. " to a Judgeg
Ili (C itla 'm r okr te>11 (ii C irt.7

WV, M.ý Dou)glats, K.C.. for dfat
IL. F. suth.irlsud, K.('.. for piaititiff,

A iu;u., Jý Y, hldq ftat a J1uidgr in Chariers. mùans a
.11llg, ,f w '-iunty' Court in Chlatmbowrs not a Judge o! tii.

Iliil (kut .ellt iiat ili appeal failed for vint o! junisdic-
tioui tn, (ntertin it.

Pefürdant iskvd hit the, alternative (r an ordier o! proli-
bi n. As thé. mattvr deu-it with b h atrws 'i
fâci. %vithin him povrs a ldiiit ad aepr reinýby

jibwa ta the Countyv Court or to, a Judge of that Cot i
be randyatili nvallhlo if the. Juldg. Phou]der ýq

fit te i- tbth tiiifor atip-ltgi wailitit apn

Motion dImmaRiled wltb coutq.



ULUI, J. JTULY 5T11, 1904.
WEEKLY COURT.

ADAMS v. COX.

ce'ver - Eqliable (icuin -Itr~ f Deblor- umnder
Will-esfraini on Antictpttion -Mrs.r of Icorne-
CoMnymgeit lnuieres-Depec.denee onI Wlill of Anoth.erc-_
Rights of Creditors.

Motion by plaintiff, a judgmient creditor of defendauts
ice R. C'oi and Evelyn S. Cox, for an) order applointing
iintitf receiver 1by way' of equitable execution oif the in.ter-
of0 Alice R1. ('oi in the estate of hier father, the Lite J. G.
)rts, and of lier inter-est iii thle estate of hier brother, the late
F. Wýorts,, and of the interest of EvlnS. Cox ini thet of lier granidfather, the late J1. Gy. Woýrts.
J. J. Maclennanl, for plaintlif.
W. Laidlawv, K.C., for deednsAlice IL Cox and

'elyn S. Coi, conceded plaintiff's righit tLi the order as toSinterest of Alice R. Coi in hier late brothei(r's eýstate;- but
itended that the entire interest of Alice R. Co\ In hier
1her's estate w-as subjeet to restraint on anIlticipation, mud
it the interest of Evel.vn S. Coxi was contingent.

C. W. Beatty, for executors and truistees uinder wills of
G. Worts and T. F. W-orts.

W'. N. Tilley, for H. S. Mara, the holder of a prior re-
vership order.

ANoiN, J.-Although bY the will of the late J. G. Worts
i daiighter Mrs. Cox is reýstrained froni alienatilng or
ticipating lier incomne, some portion of that icome xnay
ve accrued due before the date of plaintiff's judginent
d1 remain inpaid. The miaterial before mie does not establish
[s to be the case. Upon the authorities, only sueli moneys,
mny, under the cironinstances o>f this case, would be a proper
Ijoct for such an order as plaintiff seeka: Whiteley v. Ed-
rds, [1896] 2 Q. B. 48; Hood Barra v. Cathicart, [1894]lQ. B. 559; R. S. 0. 1897 ch. 163, ses. 3 and 21. The
mrt should not bc asked to inake n order whichi may' , for
nt of a subjecd for its operation, prove whollY nugatory ' vnd

ilema. To prêvemit this, plaintiff should have shlewnr that
Ire iÀ some incomie of defendant Mrs. Cox of hc the
sirt miglit properly and effectually constitute ini r-eceiçrer.
iving failed to qhei thir, lie is not eiititledl te the order
to Mrs. Coi's interest.



by the wil] of lier grandfatlier the Litiemt o! Mis COX
1 .1triae rontingent upogn livr rnethes failing te niaoe a1 will
mi faveur of momre othr pvrson or V)restrain her daugliter

frui ntiiptnd uJ hention, shiiiiid sio- make a wiUl
in hier faveur, A. reeve il] not beK appointed of property
the vnpiuyrnent o! mhilil by the debito)r is wholly depeudent on

ilw ul of another porion: Regina v. Linc(ainshire Coun ty
Court Jadge, 20 Q. B~. 1). 167 ; Re MIelinesi v. MeGaw, 300

Ii-der mnado appointing plintir rtcevr. iii thtý uauafa
brin>, mibject te the- riglits of Il. S. Mars, wbuo ba4s a prier

.oeaeri vdr, andâto te cimns of ail othecr persons
hsnving valiii incunbrmncuoe of te inte-rea;t o!fn Coxin
thic (*taté of T. F. WNort&.

No order as te coot, .xeept that plaintiff shai paY those
44 the, execor, and tr otf.e the wili o .1. Cr. WoÉrta,

vliich lie rnay' add te) hiii caimi againmt N.r Ci,. as a first
charge ujpon, but oncly t4i thi, ý'xttent of, atn meje rei11izedg
under Ét rle-r nov granted.

It is ne-t %d%1rib1ie or p)ropeýr te determiinv nov te effeet of
tuia orde-r tipons rightaQ cM othe-r vre.ditors of Mrs. Cox.

BRJ ITYos> J. JULYý 'CH, 1904.

CAMPBEI,~v POND,

CeoirdS cii Perform..,e-Parme sud Ckild-Ma4i'f-
iendice of MwenI- -Promi,e fo Ms.rovieèùu W1

Actioni (or spectref( perfonniiant-e> trivid at Woedi(stock with-
ont a juiry.

-j. V, IMb.s, K. asd >1. G, MeoKay., Woodmqtoc.k, for
plainitiff.

.J. W. mablon> WVOedtoà-ý, for defendant&.

Ikrr-1ror> J.-711v action i. hi, a dlauglter o! the late Wil.
lian Snuil againstt ti axeutors of hi. vill.

Tih eeao vas a widlovêr advaxwted in yoea andZain
110 1beta ebuor ca fo him. Plantifleisa rie

woman lving with her litslb.nd(, but travelling witit hlm
about thi. colntry sudl havlnig no svftlsd home. In the. early
purt Mr 19031 plaintiff . .. reieved a letter, writton



ler sisýter Yab el \%as at I hoiea, siuk wý ilI anil incu ralel d i 7ease.
AýfterýI the arri\ ai of plaintif! at hontei( >1w ani( ber fatheur inladi.
this agrev(illunt :-1'lainitiff w- as to itav at honwlk ami taýlke
eare of Mabki until site lited. ani afteur Ille duath of Mabel
plaintilf w-as to furnishi a sutiabtle bolluckeepr fort1tasd
keePp the house, in repair, pay the( ta e11ed thle onvfor

ail n(e~r maintenlance of devsd urilig bi1ife, ami at

bi deathl plainitif! Ia o 1îauo tho 2? bol1ue owneod 1w de-

-earsed, andI 111c cntents of theo blouse ini dwih dcceilsud then
residd TIs agreement %was madIe after (neondution wih

plitif husband and bi aoment obtained P'lIONi at oce

entereud up]O11 her uts.Mabeul lid i )il 5h Aril, Pin:).

Plainii f then went toif de, ad ani orranged with fier
xnohe-i-lwJane Iapel o go to \Voodstoc-k ai ak

ca-re of dece ase-d anmi bis homle.
Ther w-s n1o otatiii writîng". Pani!slgspr

fornianceo on bier part, and further thait ber father matie a

will in theý iarly part oft 1903 in her favur uon the 1unesý

(if this agruernent. buit on .2n1d Ieebr,10,lie omatI -1

other will Lgi-inig ail his rpet to blis two suirviving dalugh-

ters, amlplainitif! anti( Marv Jane Pond, wife' of fine of

the deedns,' qali hr nd ýhare aike.- W illaoa

Smith, father of plaintil (lid onmlob Marni, 1904.

The cases cited iv cusl for defend1(ants maeit clear

that what was dlonci by p)lainitil ualinoi be( regarde-d asý ýufli-

v-ient tocositt part performlanlce of the verbal agreementil,
ý\vo] if a iearly definled conlt vra greeîncnt b1as beoen

roed: Turneýr v. Prvot fl S. C. 11. 283,ý; Vmbl .

Melçerieer 0. . .- ); Orr v. Orr, 21 Gîr. ;'97;: Tiib v
Tib,21 Gr. 487; Sith v. swith,7 29 0. IL. 309.

In Madsn~.Alderson. 8 App. Cas. 4 o, n intestate,

induced a wonian to serve imii as bis bousekýeeper witboult

wages for many years, enti to give op other propects of
establiishnent in.i tie, by a verbal promnise to inke a wvill

Ivaving bier a life estate iii lantI, andI afterwards signedl a

will, not ditIy attested, byv whieh he left bier the estate. It

was belid that there was 'no e-ontraet, and, even if thiere had

been, andI although the woinan had wholly performied ber

pu yserving till the intestate's death withouit wages,, yet

er vie was not uinequiivoe-ally and ini its own natuire refer-

able te auy * ontract, and xas net sucb a part pnefrmance

fis ta take the case ouit of the operation of t1w 'Stattute of

Frauds.
Plaintiff caimis in thp alternative damiages for breacb) of

the allegedl contract, andI also for mioney paid for repairs,

taxes. mintenance, expense of nursing. attendarce, etc This
unL in .WL50 -



ernv ut the . a -1» m um ýt Le» deai %tw il h. Il i ', ponili e li1-~,ear l-,,unil dut Ibti p1lIt r lYr, afl.er gon hmeiirep>n ol (.er fahtr'm rtu ý ani alettr a,4 .rliiiiii. the,
Ile i r -aIL %ii he1!Ir fU r hte ai ut e tuo 1 l:,k upo ilhi rmeithe. reayo tîbiîîît luuf k Il-" aid of angg.Stp4 Ltl t aX.em aij mt aiou haung ' r , 1 tin Uîh rn il uin111, .A1ftler th ,"î rt Mah1itq, piluu Wen 11 u iLiundt-riamtriantifi !air r.t i iiî I rr n il i l 4aw t à- mîz,' trt. anit! go. LI. Wudmtot-k. Janeil (apelatplaiif 16tg rie t dt ,wh' Janewa usalei ,

hmmbanI. Jan laiieli il tit n'iaîetI l iwane ot t r N
ilu lmrî~t , an i, 1i ertautlî wTuultl.Ite ei4 illeti l na-so1 k Ititn~a -!on front lt'tie or hî U ~ at loh-rîîdt, wert il fifta .1 eha bt wa îhert -l t! a Lor Jr 'l -lu araîtjin wîî !ti inj,1 tif fan I' pt- le l i ak rit

Th . 11¶'aM knilit i t p'lit tif \u iî n fo ,r tit i'.. t. -
%%manI- f il--, th.uIl, i -ýti- l ~ n td m iin 'Iw thtflthio-ii wa diing thtIt 4ta t-ýpetaîu 11f %%mn pat in mu il

rbe-r --ir liti timeir faîit'' pr. peqriy Pla 1Ill if IIîLa 1in pr. i !

Nl t u r. -l ,4in -i ilg ,uled fr bIer tig h ia u r tha a1; s i

f at r'Aérf- fI h u iitII e - ilafiti ta nulr II lf l t-tr , a .raout ut mu-lie mea, antlýi e r lelat ions %il ee he'I ant Ati;llit-:,rllierll rtil, k aOe whit' aller ir inara ailmîiiti ara
be-r ta relre fil temnînlw ai ii u ltnol.wlîng tIiaplauinti itr illti betrý-.If 1~ w~ ni tilat, wh%%ilony ae, let prt-mii<vi by plinitiffi, wrk l-u it- doue lm int.ller4q et-mon j-f taa e plititnîîfr fo-î nr flp .rev eft mi-1e'r -if lalklf! (A-leo fl entant t o ) hrait 11- iet h41borneaind k jtp imu for ie-r (a lier, . ani, lîhouigli nut l fider th'.Mine ore a aindatr arrangelment lg u lita allge lplaiiiintf Metiiilr an IAemwn whi(I %a al alteir - ut hui l, N' 'e A Lelvler aniti ler (Llie-r.

1Pli ti L lf vO LIt etl e l of 111nl qefriae -tttIlleFgIti a %greeamwaît t, antli 1 sh l, 0 'l nieti -lu 1 tantialge fierbtea ii1itrt lit 1 agreemeniit; site- îa enviiA4 l~ e ri 1i 11wh11OWeYJI ouitb h ier ai th., requesî- lif her faîbecr, mid mimelmëýlf11 e-i l rcrieuilratîun oi fi r -É,rvk i i-prt4war(et Il lier fo rber ftlLer ali ill Peuiiit. Set.'. Jga %jG t'ýp sunith, ? 1 S.C t.l-43; ull v. Bicha v8 eJr 17 Waie gl Bui uri is
O. E 44; Mudt* v. nt,2>4 ~ C 11.3O~ Croar.Clerv



Put upon thé~ bsi of quanImn ,,rp4t phh pai~ di_-

)78. There ishr(~vr ~snt ups hat thý deý-
Ad thougli MIa plaintif]' cxpQcfvd to be. pid; and theru
iore; there was an iiudersztanding, w-hule U sevie wr
ig perforinud, that plaintiff shoiîld bie eîIrtd lh
ý(-noe of the1( f It~ w 11i (c[h war ra;nt thel inIf irence th1a t p Lin1-
i s eiit i tl f (1to l ýie pid wa1m sý fi 11 eo r ru)o ra t id.
1 think plaintiff i, entitlud to the siunî of' $506 to eoTelr
repairs, the taxes paid, mjoneyý expendedip( ii papi-riin hou-se,iey expenidtd in mlaintainling the housoe, an)d for the nlurs-

IMM., and attendwnte in housekeping; sacid >,uni tu brin
oif all elainis for inione and serviceis, to bue paid to hier

l. coda> out or the (,taie, ieor ny iiin and over
above w'hat plaintifi is enildto un1deýr lier fte'

judgmuent for plaintif f'or $500 and codas.

JULY 5TU, 1904.

COHIEN 1. AM ILUION PTW . \V. CO0.

IppeaI bv plaintifr fronil judgmlent of FALIcominn1IDOE
.after tral of the action midiî a jury at IWaHito, dis-
ing it with codat. The action w-as brouglit liv the w-idow
personal representafive of Williamn ('ohen, deceased, Io

ver daiages for hi duath, wihwas eau.sed bjy a colli-
between a waggoln il] hihe was drivinIg and an (su-
eur of defenidants as it w-as going wetadalong Hierki-

~teii the city of ilamilton, the collision haiving
rred, as plaint iff alleged, ow-ing to the nelgneof de-

ans, In answer to question the jury found: (1 ) that
ilath of Cohien was eaused hy the negligeuco of defernd-
; (2) that the negligence,( wab; that -"seeing (7hnscon-
mi thein otormian should h1ave :t<ipped has carsonr"
that dheaaed waa negligent tu solue extent ; (4) tht dc-4( by the exercise of reýasonable, care miighit have avoidJed
iccident; (5) duit, although deceased was gility of negli-
P, nefendanta by the exe(rcise, of realsonable eare n1ight
awvoitied the accident; «;) that Coheni's dvath mwas not



d . f. ar Ntwrk i,~dr for. w i 1 th r hýo il ,r det-
fid N I~ur l l ldaw ln 1 he1 à~êt î1liidamagI.

i.Le Nt Iuîu~IU ~

NL 1 Ao~ i t d d autq

Iw gnn ut tue hour (MIU>III Pr,. MV-
MA iUS ,l irimilzH J.) ilfi I 1-oiwn I. lb lIdri

t 1u I»T- J-A ori te i hi unIuitrawqrd îe I f I -

Nd, i Cin James l te itl 14n dmd -ta~ ut ri Nab

>ltd 1 si~ ti A ~r il lit 1î imr m ny tde ;I rua1i li

Tht r~ 14~ 1i 'ras pihikth bu happe ioL il. ii,,se id nul
iltIl a r I l w 111 uIr 7 il à.1 - w» %e bru h ' t a stg*l, d 1,t 1 1 , e q 1 1 theLn

wuixeing n ii stupn il ,1h iiie l l - il v, t h ot1 rulm i 1II 1

l»rttitt ideý ca IL a Fihl 1 unde -he %N iuvnvl t i xaxil-

11at 11 tqu r - ~ n % ai I 1l 1t - 1L, av-eord1i g Su ie a . de1lce
uvas pi jsg lwed uI- ( 11w NcNil 111- apraci l t %1, but'j rI in o

Il rm Ii. r - 1-1 1us1 te go> 119 r 'Li it bW ut fFd le'tig oLIr FI et 1 1-ru l i

%As nt 1 utL s 1pl1, mi 'q lii41 .l i r1.s ta gn , s1a1e1- k r1. -t he; . d e-11L1

Vi l ll k li dii lt anu ie ak;aprity fe hî
TeugP, ihe neiluihx oni ibi 1on inti ilM'lrly iI d rhi

lîui i et iî - ppuIc g r t1 1lie te 1 rs l.kiw [sirii l1 I- fd l et f , mi haLdý

ilrclil îl s1ouuiý li sra w a itha oit tii nrugh tli on. 'heusmýi

Ttr ILas huvitno k tha i tii Ilvdna h p iibi

hnd a I d ta j 0 l ii t tý%idi.e iF1'tiznn u nu ii witn

ni irem iv. nîtts ml a .I mndaeyalrbt
a 1,ukn ail gtfr ail v b is ho s, nmi ilu, ihuli t. tbvof sa 'ot

tin ut 1w 'as ot )fe 11.1 i ncide. nlta. i' erred
ttflbr aper t10 c W I ttro egienee the dvae vs

.el yký ibe poî it cause hfiii Fcil.b la pela t Dotll I JrFyé



,et interscete thle track on which he is roedg,, be

thie look-out for persons on the intoescctingu streeI, "'ho are

oeoaching the track, either on foot or -11ing or diig

1 lni Case it bec,(omes apparent to bim, or shoui rasîîbl

so, thlat a iden is likely to happen if Ic docws not

ng his car to a siandstiIl, it is bLis' dut\ IIo act lrompiltly

1 to uise ail available meurns at his dispo>a1 IIo btop Ilis car.

in this case it îe to bee borne( ini id( that ilw mîoor-

il lad to kepa look-ouit to his righIt andii abcad of Iiimi as

Il as te biis left, ammd thaýt, as 111e c-ar M'as moving at thek rate

six or sevenI ilels an hloi1r and therefore pose o1. about

i feet of thet traek eer secondie lwied vorv iieI iîne in

idh to do4 ail thiat thet juiry thought it was b:îý dutv te

Ve donie. Aloithouli he adinits that h ohsrv, tbmit thec

'ased was Ipalit) pyngn atte'ntion to thel( roch

~ ait ayweI1l be thaqt the mrotoriman did ]lot apprehen'Td

d had no reaso(n for applrehe(ndlng- that the( deese oild

on blis wav ili qpite of the, ringing of the gong' and c.ross,

etrack upen hi h the car was iing

Ilhuru is, in mv op )i IiO a li idu d1t(itTce oeteeî tlîis

m -11l-e the liiotorminai, wbio lias flot e giiilt of any

9giýlenc iii thlt liretplce is- confronlted \wil tb a uddebn

megec de nirl to iltengiec of thedrlu of at

rse and aei nemd a casewe the mnotorian lm>~ been

[idty% of ne(gligeîice( Mn thle firet inistance. SIIcb1 as ruingi. biis

r ut an exesierate of spenot liaNing it imnder coni-

D.or thie likec.
In thle one, case bisý duty as to mtIlte Suddenq emel(r-

InCy is fnîuehl greater than in1 the other mn Il,,h ore

~ nithr jstie or theù law dem[an1de that 1w >lial. mt

e pe-ri. of bis employer hiavinig te anlswer ]ildîat o

* oneqeneeof a collision hlappenIingl betwevin his car

ic te vehivIe, do dte yvery beet that it wol. aebut-n pos-

bic for amv one to hiave done under the circummstanees.

What was said bY angrt,(.Jmd Buirton, J1., in

ollet v. Toronto lliwyCo. 18>,15 A. R1. 3,16. at pp.

K8< 3.19, aud 35:3, would aperto iit(aýte that, in thieir

ùr, it was at least doubtfull whethier thie emloyeur would iu

sc case as tilis be l4able evenl theuigh the ilotorillan miight;

V the exercise of jasonableý care have avoided theacint

ut .bowever that mayv be, the ratio decidendi of the( case

athat a iotorman who is confronted with il suddon emner-

ençy eucli as thle motermnan ini thlis case hiad t'O face de-s int

ndvr, his employer hable, fer the consequences of an) accid-

t liugh the niotorxnan err in judgient in the means lie

1ots t avoid it, and thiougil it uliight have hven avoidd

ad e taken somne othe(r course than that which lie adopted.



Th.- ti>ti r-f al rr, d t- i>aoreunze 'Ki 1 , inlnh i. Itafa 1Itric T ra ila1 .o
muc Rl, 1. p1 Ji r ii h A1

''i e u ~ t gi o t i 1 th A t th < - ll iu~ l r m a njj (-o m m ijj t I & i
an -ernr r i tlodgllt"l t, au fi a l l 1 r-a 1-Y f 'opin(In thalilt aM

1 n1i- thrue wrýt tha-t !w' was chargiblu withl Waa ani

~ aoetu Liku due- ca4 avcoring to) thÈe Rircumataxwe11ci.
;j! rdvr Iliutt rrn casev of Uenldag v. ThI,'lili

Tîlbng llrnited PlTiesL R. lit firw i ppeaI,
Tim ,re U Re. 57.
'Thw a pi 4i.u11i4, ill mIn op'in i'n. lit. dinie Ilhes

'A I>AKN A M 1Il )It:K I>tKI ('O

<A 1 1I1 >WAr AE

corr euf JA loi nx 1%Ten tif AluminfRIfi caIFei<nJ'

Ap 1 ai h1 Ilqu il ai -r frn ?ricert li'ti m f M r. Mcnrtew,
ofkil r.-fu rin, Ilo s 'iPil kt n . f ,r t he windi g up i 1 lit

r-np 4' rofsin 1l; Pla 1 Oa,ý i lowav ilo th Il..st of on

tttr~ in rpd ni 8 shar if ommonrti stc

Ill-, Iuds litr liquiator

%I 1. Melaughlin, N,, fo)r Ga111milwa

,Xuu1 "; A-"u tue 1i P liuidaltfoà1 r', ail ho 1 ontcededit, -
Il a îlw provsin olý-ýl4f soc. 22 (ei thew <intlo Com)paries Act

,wv , i, i n ç -iphe i Ilt.
Thfe r1sit -f iis no-opi fel tht illi entire, cpi-fa] til H ' remslinod"q tcnilimnnli 4ocxk li --vis iýssued- as,. suchI.
IDret4 ni ii apIicthi for preeredabre. afow

xvas ll-ttid if anvthinlg. common attk. Whateer
mi*ht l't his pofsition if hoI knwiglyaoep siwh sock
oir if tbnv,4,re d'rcnrnsj,ýta<es( heIng ail acursee by
1dmit in ils ilolitrii-t to, inii, m'li v s u i denc 1hu1 Ill,
%%as! ver avwareý o! ay tactfiOs ilpn whidh a n estopl)lxt voirlit

4- morid agni ng his rilht fi sot ilp t lat lit 1a m nlout rir-



ceivedA that for -- hich ho appiied., 1'l-n this grouind, he was
not Hable in repect 'f the( 16 Prefenice shares fo)r whieli he

subscrib lit but wichi novrxiStud.
As to thu crssapca. h directors professed bo exorcise

the pomur of allotnit-nt cofrrdh sc. 26 of the statute,
bypssn a ruouinon 30th Mav. 1902, ",that the sere-

tary be intructcdI to alliot ail stock as applications are passed
in.- As a prsent nAllment thie resolon uns nut effev,becauise malwysaplcto as riot made tli 3rdOdbr1902. Asý a dulegation of, the powýor of ahlotilient te thle sec(-
retaxy, it would be invalid. Th eouincould flot 1w

treatd as a genera-ýl or opon offoir b)v the cran.Buit, if
it night be so regardod, it should 1w iàtakn to authorizu ailot..

inents; onlv uponýi thle ternis of thle prospectus. If uhanl
offer, its teins were Tnot acoîdhy Galoay is couintor-
proposai, upion terins osctiaHl diffrenti, was nover acoptd
by anly por-sonl or body hanving auithoity k> bind thle cornpany.
The evdn ou 105 ot shw 1,uficn raification of the sc

Mearys action i aepItinig terms whohl diffirenit f romn those
ho uns authflorîzd to give. 1bcdrtosdo not appear to
hiavu ver .onusidured tIis application or tho action taken ulpon
it. There was nover any éinding agreonent i respect of ths

stouk Vpon thisz grmiund Galwyslould 1wrcicc froni
liabfity-.

Liquidater' appal disniksed and cros-appeal alowc.
Costs out cf thie estate. Lýiiuida;tr allou-ud to appoaL, uipn
terins that the respondcnit's costs of thce preposedA appeal,
as W(111 as; of, these appoals, shiah iii anY evenit of' that appeal
bev paid[ out ef thle assots cf thle ceniipany lu liquidation.

JULx Ç6TH, 1904.
DIVISIONAL COURT.

IIBNRY v. GRAND TRUNXK R. W. VC0.

Ila«ilway-!n Jury Ioasije-et Artion b>y Wd
Lidere - Res G(kstae -Siarement, of Desd-Sae

merits of Defendanis' Ag1l'srdti~ ilness.

Appal y painiffrei jud(gniefnt Of MERZEDITH, J.,
direting a nlonsuit in an action uinder Lord CapelsAn

by the w-idow of J. C. Henry t ove daniages on behiaif of
Ibersehf and two infant children for the death cf hier hnsbsand
by the alleged negligence,( of dlefendants. The decease'd en-,
tored a ca.r of defundants at the railwayv station at Palmers-
ton, wbich car hie supposed was tace te a train timied to

eve for Clifford about noon ; mue Shea, the station agent,
told Iiii, after the car had beguin to niove, that it was not



gwn lu('lffod; w cdcauurt.,l gct ult Illt car wik l-Il

W_ . KA lddlKL, ai Il. V- Rll-c, fuirderat.

)î\ i caiterc tht car Iw 1 at lu Ilcr. mkl uh,
w~ acyua ungt-diay ''1 Iî iclgxn it ta

1~ If 3 aJ 'lI Inî tuachl MI crîIg9 uff hc-r îu-dt t .1ouic

lii K ou t lt neit. ilar uî îi .' 1k i $l hul loi ktiledp
gr%% t 14 lc i t n hadf i- i. Iir lfil l thu q ar, alti 11 c 1r1

Il-~ i il i i ea t u i i I i l qIS -o lu iuu e as lit

1o c Ji t 1 l f i t t 1 so l i Jou lu ris u ýn r lu t t lil ar . ilnt

aiý hel r . 4 1h 1tl l1.j' gh Jou uf lt-t I i -x ca r lie Lurui a ntlili i 1 U

iku-jr,, Ill th.. kit utf g41111g uff!lir juplin g offth I e ,tr sivip
utt h a c 1e hati 11ft that t 1lenlrye bakt iý i.ack thi.tt ilmth,

ant'i lic, cailtilt l iii nl lue gl DIT thalt wanti jil i lit-

di u 1 1-l r >tept-1( it o; ai thu thIlet ff u vrt1o i I.t1ep.ng

ef àn ha uay wtth hi. - >tk eult cg 11lm1e u1I [ li tg s 1ig

ih1 n a riouinltl i , th1tl liouvrnl -et i , ntif ifv li ai s tq eet uT

Ilb. train M.11h h1i: tati, towandal, tII1 uigwlicho wunld haIve go t

offr ail nigt. $ha tatedA thlt' Car iitrli (lIl Ilntrei aIl tht 1ma
Ilke splie Ilu Ilnry aMOI 1bld1 hli thal cuiLIMil, wsConIInge otT

Rich.jardI 1>owbnJg mntilI l'i l e utL t ccidenIt -liot IL great
lifte *frr -it lmttei. and,. knuwing lieury%, wont lu Ille

sàtatlionqlior Il.e 5iW Stlitaani s.ket iii hm ithapnt
Ilu lia v. ax lie ' "vt111 mb ll, car lu) set1 if t1ili vasý ani-

iotthre atiq li- w % Ir, Henr11y amiii tolti hifi» le& vu lhave

Io ge lf i, this , ar vuitlliirt goe nlrhi," alnd iiiiat Il( ie uvir
40ntuîd hul tàikilln Illniry Mil Jthetitr caJr. Âlexiier

Moiuci-cîf, of llarrisoni, vas i thlt lineiir,4ion staïtiiqu mvhen

1h.v aiccidentliapeei ai hedard Itif coniversationlvee
8h..ki Jiti]P) Diovl ani orbrah thte latter a,. to lix. state-

menrt. matie y$li, a
Tht- mnly vitni,es vauti %ho jîla th. itccilenit vaks Williami

)MIoore, vho eaid thiit leiry iii nlot S44m lute lie jumping (off,

but0 applw-t 1 as Iie h. lu-t hlis baaince o gr liad ¶01t ,.a iliv idi

calil. olit. lit.1 te-il onii(I tht- pýlaktform andi ro led-q in amovngst
tlv hit huli.

Mlxor and -iHry TForrace sitatie tht aller Berwas
iIjn-.il nvu. Mkl hl; in1 ion thlv 4tatioui platiorni> lie fflW lu

8h..ýl that lie- (8lieo w's re-sponsile for lus liig inijured,
andti hat 8h..l matl il e rrply.



Shea was callud byý the Plaintiff, b 11. by ea of thie trial

ge, couxise for the, plaintify "as allowed' to eaU win

Monexeif te prove lta hi m~ade on another occasi tde

emient that ' he told llenry thiat he sould have tY gpt off

car, as it would not go nmrthi," ani thiat hie nleyer ilnen-

[ed that hie told him to followm hiîn jute the other uar If

did net tel hlm that, it would 1e inconsîstent with hus

leuice at the trial.

Iad the stateme(nt sp)oken of b)y Dom-ling and once

i nmade dlirec-tly afteir Hetnry w-as injurc-d, it înight haýi\

n part of thie resý gest, andthree receivald in e' n-

ees accerdig te the case of lerniis V. Chicago R". Rý. Ce.,

n.W Rep. 5%4 where it uas Wed, in an action agans a

Lwaycenianyfor the killing of a c1lld, that evidence as,

*hat tlic, engine dIriver said abiout theacidnt within a

.nutnes after the accident, mas receivable in ex idence as

-t of thce res gesiýtoe. Sec àlso Taylor on Evýide-n-e, 9th (cd.,

The tatement Ma to havex" ben nie by Sha in the pres-

,e of 1)ewlng and imncei mas a eco mMsdbl timp after

ievent. as Dewling oer f thle accide'nt whnle in thle town

Palrnerstnn and came uip tg) thie station to sectlnr' at

i0i tinie Shea could not 1be considued an agent te) inake

iïiSionS b)inding on1 the dlefenIdanits.

flowever, apart frein thetse o deaiiiSe hav\iig

in Clld by the plaintiff gave hi, account of whiat lic, saidI te

-ny; that hie told loi thev car hie was in uns not going to

i~fford; and that lie asloed h)ini to -orne intio the( nuxt car.

Le eVidlence( Of Dowling and Monereif mag therefere for thet

rpose of dJiscrcd1iting that, statient, and if discreditedl

Cre WAS ne) evýiclenceý( as to hlow H rywa., injured, and the

Lion inlust fail.

Then as te the accusation inau b)y lienry against Sbea,

at the latter w-as rposbefor the injury- Thiere was in

et cbarged against Shea by reason of whliich it uas imiputed

hini lie had caused or eontniluted te the accident. And

lea said hie did net inswer b)ecause Rienry Nws in great p)ain,

id »ve did net mwish te ivritâte loin by rpyn.I<wvr

]e la not thie defeudant and thierefere, even if there hadj(

en sonie faet crgdagainst loin a, eon)itribuitiing te tlie

losn, i negleet or refusai te answer cannot bw eViolence

l'inst the defeudants.
Tii. appeo.l wéil lie dismnisâed, buit I tlhik it s1lould be(



IiRaiFilM m ., ar ron riting for th, >air,

CHAMBERS.

R~McLEOI» AND) OONF EAST' TORONTýýO.

U r - d d u a Irf, V iie " f d i l n r - A d i < f
Ne, Nue*~inu~~$duI PiIrrhY ur 'Imperati ve.

Monhy% Ali Ni1id.r Me~dfor aii oPrder ini thu inatuirv
oa In 1azil, dr'i ii iiîiidiipal uorporation uif theý

foiUrio E&f Toroii tu subiî il by-law for ti.anxai
o! l-, tuwnI 1- 0w i.0 l o Toroiito, uipon tii. térns set ouit Mi
a pt1itiotu penti W lide towni c-uncil vititin the. lime 11ii-

îdlv b unlt- a Act ini liaIeaf
W. F. Mideufor applicalit.
W. IL. Crant. for tduncroain

ANGI~< JO~ 3î Juc 1. plitonreferred bo waa-
citcd the tiiinualicipsicoDel bi-aririg 22f6 signatutros of

lm'rsonal puiriporl [i g ilW 11-l- te Ic,ors. Thei M i ilici pal Ad,ý 3
Ed ch SI cI,1,~2,sbav ~l sflus l ase(a 111t t1 on sgn tiyf 1 0 f-le-taors (of an>' v w t or v illaige spr teî o W 1 tii vOnvil tif sucli Wwn or %village as.kinig that ab% lait Iw- autîmmuc1d for tille awxio sudh town oPr vil-

lage, I, ahi adgjact i Village, lova,1 or c-il> . . ,il shahl lie
th ii% ieut o? ivIi voutitil Wo stèhmiit Wtii h vile (i! tho cîcetors,
o!e - aIh -t19id l or vîl*g big yl1 - law M.-or t1 l ilI ne\atIi on Il! t Il .saîd i ililag L!o -r lo-mvi, an ril .f said i ouncil shall furtbuwitiî
pri-lpnre a b ' -Iaw in accordnu- m iti tlic prayer of Ulic pli-
tilin imil !1uhl sialiiit fliv saine t. thé. nýid cleosfor ap-

pravl or -otig-rwis %vithuin four wlia fter ii. seceipt of fli,

On r,4'4ilt of lii petitiontii. oeeilistdead f ilseif
lnvý,ettiag ilid. sugftinry iii zumrs- and qualtlcatioiai o!

0irlti rg firr(d l 0i niater to tlit, tovn cleýrk fôr
inllr>' fiTid report. That Affier rourtf-(. nt a spec1ia mneet-

ing hei oIl 211 June. lthaS - <if Ulic 226 sigiiaWirisee oi>' 162
ttiieof appean d oic sesmi PmII as uwncîrm. Tihe



41elect ors" tit tled te vote il]pon su lch a bv« -IZ law inlde erai
leasehiolders, as, wellI as f'rgeheldurs. 'G. 6"u-e.8,aJs.

Iisnbsc 1() The c lurk prohabiy 1.- ue (l te wordl
"owners"in the sense if f»reeheldersoi. Oif the rnann

ficgd te pctition. This. queion was not rali.edl Iliruet
aild 1 nenel v di rec(t att ent ion y to0 it asý atring i fl uý 'lrther
teason, in ad tot those, nintionegi below, for hlding
that it hlas not buen saifcoivetbihdthat tht- peti-
tion in questtionl is inisuliîently iged

At thei mleetingv of 21st junew onle llar-NvyMue anilutr
appearedl andI, undlur >iec. 33ti of' the Act, p-titioined( to he(
heardl in opposition te t11w prpse v-a 1wh~ lr fur-
timer reotdthat of the 162 igaoesw hvh folndi te) 1w

dill qualifiedL '20 had cqese imi te have " their nameos
1a>1le -fonli the petitien." If theuse iu rwl arev per-

mIlsile, thev number of reniain in- petitioners repIorted( quiali-
fiedl is ede te) 112. One William Fenton thien add(reýssed(
the ucil. Pe contofede thiat persons wvho hiad( aigned thie
petition oul not itdaand alsoi pgresentedi a flirther
petition with ten addlitional signatiures, which hie swears are-
ibose of dly qulied electors This supplemnental petition
the eunciil dlinred te) receive, and sbeunl passc<1l a

resolution thiat " no further action be takeniiin the matter."
Mr. Mididletoùl contends:
(al) Thtthe, coueil had rio power te refur thge quion01

of the qulfctosof these petitionevrs to their elerk for
inivestiga,,tion and ineantime te deufer action.

(b) That petitioners hiaving once signed the petition e'an-
not withdIraw their ineMs.

(c> That if itda anar te be permitted, additions of
signatures nmust also be allowed.

Thei preýsentatieni of' a petition signedt hy at liast.- 1,50
electors is thetcondlition precedent upon which the Legçisiature
ba:z saidi that " it shial be the dulty o! thlt ceutncil tg) m-t.

&m cýonvInient inethod nust be takeni ef asecertanng
whether this cond(ition hals beeýn iii fact cornplived with: Chatl-

bain v. Township of East Dover, 12 S. C. 1?. at p.33S.
1 ain net prepared te heold that the reernc made Io

the tewn cerk was ixnproper for that pup V.lor this in-
vestigatioin there shonjld he allowedl a reasenable tinue, ncs
iiarily limited], however, if the statutory direc-tion for the sulb-
misusion o! the by-Iaw te the eleeters within four eksafter
reoeipt of the petition is te be carriedl eut. The requirexuents

of se. 338 mnust ailso be eQn8idered. It is ebviaus thlat, if



-t - clitiul 1 > to b.- de e d lu ('11 -1t ha %e4 bee11 rue ui ývd whuit r
1eitd tý t'i l3t . 1111u thv t 9 11e 1 n i di ~ ld inul, on 2h

J ~ ~ ~ ~ ~ ii Ju~ww l osdrdî.~l-rk'ý ritik4rt. eompyiý %%ith se'C.
33~~~~~~~~~a 1u~~~ n ,nqîrn i Ast 3 Weecký* puiblicatin

ut uv rupusd b~iia~ b tilt. helie dte i\.- fo-r hligt

pe l 1 ll n l i e i oj ni n L% l1, f it w e er ut w î l iu t ' P i l i usew
-11 lw word 1 4aI an ili la e elovo Ioi- il nc,1 1iaI; 1* riteI>-

ei ie f aniet, urd nectoI a f 1 ite dean>r I eýI undtr 11r il

shaht bç -t dol ut r 1 111colnI I le s t Ini%."

trt ulnl'drso i it f e 11id f îao depvn Ipo ls

~~oluta leia. 1 1~ea. 'ni Wa' iet It V. a> .1, spu

,as1 el Il . 1 , l . 0 l Is ltaI[[ IL il tisilcoI . iTl1w i lina-

u l e leaawi agil 11i eesec ut Suc n a lte

malatieofd .1îg it li - lwîîbdrawal . v ofliIi!tt' pet r 1ol

aIlnlu J,111,1 lin pettiitac tllîkdes -fh tht'J on eeu
ampleti 1 topu1ruat ut g votueigd,11h r ly ton11 or adin ll- Afit e b-a

Tii.e1ý1elt Ilý li ,11l prviio ut ,es 13 %u 337 > n vukedI 1Iè.-I i hy r v. t rn

Onl behiI ut thit'l IIunOicia coerponl on, as alia l luhiý
ipe -11al 11, t d le iiI lteiuI lig 11 al couýIlrse tatke v > i onil o 11 it>
lit, prtit t %Ir, Moatiat>' mie that uuily Signaturi S

411 wn il 4-, aenlt u it produmd 1 le iounotcleil lu Iii - nu l giln-
M luli rt ai b v 1 u b iltanm i uit poil i tcoLrrtect statei ieilt M."

midi 14le . ofue tp a te) mhusv wis- atho pYOp hy
liau i.i couitr t vaai Il. r.moved tru audi à pétition. Titoîtgit
tl. bt'anîng1 ute elo11tes-- . etions1 ý1 upl: eIt 1 rlit i. g t% t 1 1] witrwl

tluw. tiot atPpeair lit havte boieni adIvrrte l ut Giison %,. NorIt>l1
1 tiop,ki cauuuut luit tmik tb.y atTendl al co(gent aergutiili

aiganiisl Ilia. ofsenu ail sItbstl3tt. And ilqualified righl ut
m i th1d raw l afle vr presentti l o rn reos1it., '3fte xt i tapillon

,Il lih lb cound ta ir-cite le t tuirtliwith. Theli rigl ut
rdemimiua sugiatuirde is. Iii ni, opinion. tufie b pensons
wlIlM mnnz are, uhieu lu have beau obtainccd b>' ftau Rnd

mu b itadtii- Thev lniir filld on biehaif uf lt. co0rpolraltion
djeo.. net. stujggt that tiane vas aliy tvidenen1v befone t. couli-



cil liuo which ht eould be sat1îild, that Ihu signi1h1rcý lc anvý

of tdm 20 persons 'Who alre sa:id te) have ioul towi0)hraM

tbeir naines weure obltainutd fraudulently or in b)reah "f goodl

fa ith. SuuhI grounds for l'Pl110\ l ig Ilieir nmes arelý: aitIilt'

have beon iWe Il- Mr. Meore ini addrvsing the uounet ibu

thvr(e isý inotiug tei shew Ilat theore wa;s, iihe l t thulter

of 1hw pursons, Seeking to lehrao in any othier forai,
anyevienu whtevr t suiin;ti theu. Nor dees, il appewar

tiiat tlu cni hall :nv other in1eans cf kniowIedge, thlat any

s-igna;ture-ts te) the( peltitionl wure. iIl1properly prourled (lie
RObeUrts-on and North £a.ýSthope, 1G A. IL 2141), 11n ifuch

knowledg4e ilighit be sub1»ttutud for th1idenu reiredl.ý, 1i

the satu.

on Junelt 2îIýIabfr il a petiionl with at lat 16, Sig-

ni[t[rcý of livos or. thewitdaa or vxeh1in

whichi nel casuhd bieen iade(l eut. Thisz rendors ittlv'-

sary foDe to cU) ie the question argueod als to th#' addition
Of futherli- flie(s.

WYith a siffliviiently >igned-t petition Iloforl, it, thc conil
1as bou1ite I rol) tolibýiIt thw hia for annlexation

to the elctoraLte, in acodnewithi the prayer cf thet peotition.

Thisz cannot iiow be donc Nvitini th(- 4 uee-ks 1ll)\ Illte

stttbut thlat provision boing direudory înurei,l 1hw deAw

owcaSioneud hiy the mnistaken c-ourse pursued Ilv the4 uoluvil
Sh.outd( niot b; llwe te de(feat the righits of' thew petitionersý.

Aul order lii Ille naktulre of n imandainius will therleforel

issule dirutinig the miciiiipal corporation cf the townl of'Es

Tormo to oruply Witheb prayer cf th petition and subntit,

a by.-laiw te the, uloctors witin l ek froin titis date, and

for paymient by such corporaition to the applicaint of Iis,
cüstcs of this application.

MRAL.

Ffauufrn Coveyace~ActtiOi. te Srf a1,iide-1Preiolis A,-
tion in oepc f S9aimern~e1nei/eed( tr

-Re Judirxda-IntentI te frau Cedtor-Eidnc
of-suseqet Corveyailli-uit<t Fille l'uncuze fer

Valuer iilout Noticýe-E qiii itale lieýf iii oepc f

Action to se(t aside a e-onveyanee as frauientivt an] for
other relief.



Prlîur w di t lait if w il te en -1, Iketr o IfA xos f(or 111t
îwthpuAnîrd, mi delý f t iat JhN (i MCrih 1 vIa S

Ira~rr a t lti t1 1sp Tha atrti lhr in ihi a utS,
jn ul k tiiv v111 ilaih ins r lirlua i'rih h reut

plant Joh M1ri ia tun il dva r lu il, towshîlad

ihp anti l3~~ n i- i luu it 1aan1af 1h rv t ila
i~~h'l Ioaa Ilîl Junt' Il. Il al(naa ion Mr l 1pjaa'd

dacrît>à it k1 lxaît it a v
lkf, r a at ui Mtl y t rhf- sasI g n 1 .( il fia o! auJ1 a

'ànîti us1 a% %% ' 1 l lar au t pa 1 i lbri i l i n il ail li-%or
-i rs 1 tagusv(Ill 19* 1 naad ai r w io1Iriuîî au ' ut a Il bis

% iad Ju -î iun drft'i diu» 1>amiat1 - .i M l'a ri hv. Thkt Won-
t ad-r il 1 t., , rein tue $k' sas '2,UO 1> e lP.

uqiM ftt lri.1i. lttI.Ir qi t -I. a auaaa r nu li i aI hona1rt iL. au 11 b 1 0a n-t 1.%

Un~ ilU setuahr r1w -at on àhidr 1 t ri 2t fil Il.
urrlpuv d I th , haiol%,Ni llgt th, imadnl, an L ac tio àlva nom-

tri a 9'. aaatatiau I . 11 n I lv 1 th111 i It~l, il , i ~ J titisql fj abi ora lg

~il ItfatmJ antii 111e 1uvyaw iteee vi fA se asie as
tlu aili the l a a~toe anI %t, l'Ill lo Ill GontIlnia

1 a r',il g Il u to ri il 11 tt ivetlitti 1 u s fla lot(iltlllL r bu ýii ngsri0i

nase, I l t it v atin -tgo J4ili 1r. 11-It b l hy consenit , andtivren
v iln gre e t1let tHig pJresent plitif? Slidoual hoi bounil

bv% tht- resiti of thint eition. Thtis navas enleitdreti foir trial
aiisl darnae u ieNvnbrtanjr itns

At th, qlrurg sittuipg 1903. fi tut- vaseis partily t rie- l ' y
$tri-ut, J., w1wi ie anorle-r vasi utande post4poiing thtJ trial tunlil
thtv1lii t --% É eit ît in 1 i n ri lier tIhait Ilelintýifr ni igliti il 11 James



as a party defendant. He was addedi, jjjid h1Î- >1îaw-
of defe put in. He Clait, to be a b.on thh' pur,-
r for vallu. 1li bouiglt ini the suiuîîw11r off 1902, whit,ýctioni was pendinig, but apparuvntly bulforo il ý wai at-

Rtrdfor triai. andi aftur, thu d (csio ofth Courti- of
LIil i 111W Anedo a I.Teeotaio o th, pr-byKeily %vaý omutî x el î Sbu Ulîot
r brother Daiel P> Mat. Mertyreplieti l'xof l4th .juyly c m'c,~aig tutt bu wuull Met10 $Lmm0;to, pay, il] addition to) the $loo, ue bilalne, on fteage thenl stnin 1ponl tUupr. Thu ovx'n.
)t dated, but it was registeretid4)1 onl A1lgust, 12, 11)
Oper rtegistyolice.

l. Clarke, K.C., for. plailntiff.
RU. Davis,, Amnihrstburg, for defendantq.

JT N J.-Tl'h i atter î,is not rus judicata as to) thet plinitif.» aîîd there is no estoppc1 againlst inii. Ucv
it an independent action, anid is utitled toi have it, dis-
of on the evidence giveni on thu trial, and the question~Tes mnly the six arswith thle reie ,&u.

lissnmle that aIl the oýthur tamis as to hiht1ue con-
er was declareti, ili the othclr suit, to be voiti, wereold
I(e(edslý ilate ax'ilable- for, tUe ow ii offAdedn
t action. I do ilot know what %va., donce with th&e(
ands.
* Davis, unset for dfnahrulied u1ponl te othurtnt. 1 %vould be glati to foliow the decision ini tuetion if' 1 could. but 1 do flot knjow what, evdvc as

riven.
à inatter muiist bc dealt wvith in thle prescrit action uporii merîts, At tUe trial plaintif m'as not c-alict, but onffs behaîf def'endant Johni Mc'ath ias calleti. Uce
the property in parc-els cîloe the bjrlildcr to putreqrdene, smi paid ail the nmoney for the howsi- buît
except $900. and for that stu gave hie personal mort-

pan thre property.
Story waIs thalt in 1890, before the house M'ls biliît,
,defendant I>aniel P. MeCarthy and he had tiue AC
conversation,
.;oii aid: )You haive beeni paiying rent ,biid (ori

a hne»The father repiied: "If von adiance
miy, 1 wMl put up the building, and if I ar;i able, 1 xvili
jbück, an(] if not, if you demand deed, 1 w-ill give its>Teoin asVnted to this, although the father doecaý any elevar account of what tire son acualyd say.



Tuei' i!wr -a lie 1 Iln t un ~It Ui 'Ilbu ilng. ai 1 tit i nul

1a for LI I ilh 1n ow niuy bt got tii Il oney1u. fron i l
P,~~ ant titi 1u kno whr ile Iiuc Nan fn l ihîl

muv a> hur o îr alerunîlai1S9,afier deni . Alît

prujtert'L' hI lîit iuu Th1 bu\ueato )l il~~,uI

buti Ih. 1v wa nu rekokn ant nu ilne ahe prt

P .1 1 tyi t1r fa Iitit Iaq -- r k t T i I lu r îl Ma il ma1t

fi r ni I eda anI Ip ea ftI, kro1IInIÉ a1 li lm Mat' reui.

11 hf I' Il r 1u l>aIe Ip k tu, I,~ at 'rt umlthîî1, h1

abutak 1e iln 1ge fu 1wl wa nlauehî ant2xcri i

ut P a t ni f4n> If't1 l , 1 1uri Ii.11g t» br~at lfc t k. deIlptw;t11N e

tlk!l n tit utIlle, tk , ornti mi, tiltif nuli prouv c om a m~ vn

Catb wus Il ie II. t,%lc tan u 1 a41 i t w l it itlne ad

eaahîdn luit ther auIiiqf la iq anii% agemnn that vIai nil h

)unl i ci I ft u i b acd ifht hu t ie or t he titt l Ili h ilv , l

%hn uhtý 1;vvac wa 11 malt t' 01teC iit juen t» farati antiA

t 1 l ~ ,bî tig e fti1, dîuul ' b, NN-il rt 11-g oi, anti i as a lauit aIIII

ief vaaeL fugainatio aur tisKll atond ilpon an utrty

dîtTrhnt-l luit. Ipuuit ta int iiev t a o iii a'. kncw any-li

*Ihm aot itil. faig ilii(g or lgtiqtI i. it o ilt colv ea lite

foih itîneit vseectt. i dkut of tîgatironf JAnd

,qii ur b' asstt i lilita1%Ii li kzuew ut ti. vIl if ag i s J h

atter~~ 1t dccuaIn 1 Sia a.Cio., th Intin Kelly

purçlîried. lie noiiglmvt arig ho s t aitl o1I ii. McCar

Mli.,anI thalt h. did >iu assumeli il, andi thalt lieI hungt in gool



faith, iS a purchasýer for value, and is not c-uiilty of any intent
to defraud, and there i, no evideuce of any koledge, on bis
part or notice to, hin of any fraud, in f act or inunt to , oni-
mit fraud ou, the part of others.

Kelly, upon his owu shewing, owes $800 to bis co-duf(Al-
dant Daniel P. MeCarflhy; and that balaince, if it belongs to
Daniel, Should be available to plaintiff iu satisfaction or part
satisfaction of hia debt and coets.

There should be judginent for plaintiff as againist defen-
dants John McCarthy, v Mary Jane McCarthv, anid liaujeul P.
McCarthy, with costs, anud Jamies Kelly is eutiled to uosts:
againat plaintiff to be paid by plaintiff to him.

There should be a declaration that the conveyance f ronm
D)aniel P. 'McCarthy to hini shall, as against plaintiff, stand,
subject to the payment of the balance of the p)urchase money,
and that defendant Kelly shial not pay that, balance to de-
fendant D)aniel P. MlcCarthy.

I think plaintiff is entitled to the equitable relief inkued
oee Buchanan v. Dinsley, Il Gr. .132....

Defeudant.s could at least have uirged that bothi actions 1.e(
tried togethier, or that the present action should abide the
resuit of the other, or that the ev-idence used in the former
êhould be available in this. -No agreemevnt w-as shewn Io
bave been made, and 1 arn disposing of the action as to the
one parcel of land a, if the, mnly«ý action in re-spect of thýe con-
veymnce of lst August, 1899.

Judgnient for a declaration that plaintiff la entitled to a
lien upon the land to the extent of the unpaid purchase price
41e byv defendant Kelly to defendant Daniel P. McCarthy.ý,

fras rnay be neceasary to satisfy plaintiff'p caim and costs
and costs of defendant Kelly, which are to be paid by plaintiff
and added to his own. The account to be taken by the Master
at Windsor of what is dlue to plaintiff upon thýe jdm
for principal nxoney, interest, and ýosts, and costs of this
action, and a tiie and place to be appointed for paynient
ue nionth after acfflumt taken, and ilu default o! paymciiint
]and to he sold and proceeda applied : (1) lu paynient of
eosta of sale; (2) a sumn to ho set apart to answer the amnount
due by defendant Kelly for unpaid purchase inoney' and in-
terest, which ainount is to be ascertained by the 'Master; aud
(3) the residue is to be paid to defendant Kelly.

Out o! the mnoney set apart to answer unpaid puirchi;ýAs
~moey due 1by dlefendaut Kelly, there is to he piaid te plain-
tiff the amnount of his claii for principal, interest, and costs,



sncb ii cti lit iidcuïO iriiie ordcre tb b paid 1, fîlm t-
ddeMnt dI~,auJbaiav~. if nyis 1 bepald Io dfn

daii Daiel . Xi tarth%.

r)i siVfION.% CO 0UR T.

ONTARIO AVING BRICK Co. v. BIS11O?.

M«hanks~[/,,:i? IÂn -filakk nn-odr

Afi.r Iugnu wa no litis va*-t i? J.W . 0
u1Pon appeal b% 11 ondan]mt Sn frtm li 1 u1p. eu of an

ficiai re-ferest ini iL wharik9% lien atct ý in attent inla
cAllod ptP the f.init thit, thougli t, conitrautor wýas Iplt ri'-

t th t 1 rt'l r 1, tr li1bodr we( eitle 1 lhaVe 04 pr
cinti o!th ý Iu ! theor ilmne by Iimi app$ied in Sli--

fCIPion01 -f their lPi11s, anid thi.e ase vas qpoken toi upon thiis
pmid th., Pbbc questiur

W.~~an 1. bid.uuaJ. C. Rossi for appefitlanit.
Y. E.llodins~K.C.. for e-h4les

W. I Irvngfor planffsý.

J.E. Cofo'r dfendauitiii Biabop._

Tht, jdgrneu iol]th Coulrt ( M FRFRDnH1,CJ.M<-
MAII<>N,~~ il. Tfry. J.' waa dlred by

i t il l T l , C .J.-Aýgcordi»g buP thf. pleaings of the ajp-
poian. u riia!l dlierdbeehi. te nlt fin].% bt

righ't of the cotatr u lOih righito t bit livin-holderg.
tl u reenir auytluat lfront h;111a1 it vaý flot unrtil 11
Dlxnbr 92 ia h pelu admiittd btu rgt o!
teo linhulr bavbig ve if heé t1Wn aduiliftied il,

011 bll 98itât 'h ainended- isý ;tt4-ieint t dfence by ading
b Itthe ollu I'g pragrnph: i 2.. deeidn in ite.

alternative pays m Coutrt bie surIn o!f $35 inistssto
or teI4 casla cto of 11we platintifr and oiter li(u-lioldex.rý

aiti thetei vogsi hfrrin.Y
Thiii amedme<nrt vasmad b (ife ut1bw 0ia ee

befor.o viton the t$ain ot tif, neiiR tOOk place, uand whose
jqi4gmenbi i lu abed4 '2nrd DecerebelLr, 1902

Froin 1ibat jiidgmntsnt llic aippellnt apeldte ai 1)vi-
simnal Court. oliteh grminnd blitt the rrferre. lind mfuséd lui
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uns ider ihe lud.a[i of the il appdlant thIlat theo contracýtor. had
.bandon)iedl flue work or, waJ> prOPerv di' agu v troml il.

The resuit of theg aippeal w;a, thlat thle judgnit waiý set
aidâe and( the case sent bac], to the referce to be tried ,iii.

,ndl the costs of' the(- appeal and reference back wvere dreu
o beu dealt ýwith as part of the costs of the cause by thuc rufece
md paid by' the insuceessful party upon the referenue bauk.

The cawu was thien proceeded with before thiu referce,ý.
vitli the, resit that lie found agains;t thle ctentiition of the

ýPPe1lIt.
Frontl thuý seconld judgmen1,It tie aippelanlt agaînapua, d

vith the resuit thait the DiiinlCourt reesdthat juld-
nent, andi. directed thiat theu action shiould, is a1gains;t the aip-
)ellailt, bie disrn1i;sUed %ithi Uost>.

Aclcord1ing, to iniforniation which weu have( proctiredl froml
lie referee, onlly elu of the L3 heours occuipied iii thlifrsýt
rial wasIý spent beoethe aIppevllant's statenuenlt of defencue was
imended andI the $31;0 paidl '10o Coutrt.

Twuty per cet.t of the value of the work doile byN the
:ontraetor is the ýuni o! 3l t0 so thazt fic -arnount paid
nit" Court was probably unouigh to covuri flic 20) pur vulit.
tnd the costs up te the iniie of painnti1.

It is perhaps; openl to doubIIt whlethIer Ille paý1\muenlt i11
tLmoiuted to an admnission of liab)ilîty o! thi, appulihuut îi
.epeùt of the clai1lus o! the. lienl-holders te theu uxturt o! $3.50
udlusive o! cost:z; buit, hewv tat lay bu, uipon thu trial
)eing resumled on 1901])cebr 1902, it was iade ('ear.
.hat to that extent tlic ai of thu liuen-loldlers wals adumliitttcd
)y the appellantl.

li view o! ail thie irustnsa rutnal1isposition
)f the costs up1 te the termlinationi of the first trial will be

»o lea've each party' te pay his own -osis.
The coats of the lirst appeal andi( o! the, reeex ac-k

miuat lm borne as direted by flic ordler allowiuig thieape.
&S ve uuderstand the terris, of the ord]er als to vosts, theyv ar.

-0 be rne by the party who was xmucsflon Ille refer-
meùe back. The appellant has succeeeded on thereeerc

mck,1 and is therefore erititled to be paid these costs.
The costs o! the appeal whieh camne before us imst be

ýad by the respondents,. as they failed andl t he -'appullanit
eceddas to the only niatters in controversy» upion it.

Subject to the riglit of the appellant te bu paý id onit o! it
th oats to which lie is declaredç to be entitled, andl te he,

p.id eut o! it the amlnouint paid to waeeres(aboul 85mi
the money in Court wvill be paidl Out toi Hli lieii-holders ae-

,ordfig to their respective righits iii it,



JULY -.Tif, 1904.
D1VJ81ONiAL COURT.

f111or.w rf SaoRihsof Cnrcie.

Appvatýil b, plainîlijT from1 jlidgmllent o! FEnGu;lsoN, J.,G
(.L R. 71>, ) . WV. R. 78 imsigteato ihc~s

F. ID. Ariaur, LUfor appelaxt.
Il. O.Tee,(wen Souud. for de.feudauit.

The. ju i1gnt of the Court 4.NMEnRF-1[Ti, CAX., 31Ac-

Xsiu, J>,TErz~.1 .) waN deivre by

MEMEDT,i . C.J. (sltqr stating the. <acta) :-Plaintiff is'
t aiýigriet? o! the- original putrchaier fromn the Urowii, on.

Frev ket:oxx o! 1ixe lands ini question, whîdx are Indimn laûfds.
TPii. ailgnmient i,. d1ated 1.5th Noveniber, 1t)90. and was regiaz-
terod as providd.d hy sec. 412 o! Indian Act on 290th Novein-
beir, 90 . . . Ptaintiff paid tii. last instamment of the
purchase money oen Vith February, 1903, but it was not imade
ti, appoear at tlie. trial ither or not thï. setemn uties
badl boen poeformned, so ato entitie the. purezch s ausignee
to the. patent, or viiether or net letteýrs patent hait jet beion

Do)fen4ilanit claims te b. entitléd te tii. timiber on th. land,
10 mci.and over i ize, ae asstigne. o! Jaznieson Joknston,

tei viiom Freckellon purported1 14 seil it by an instrument
daed27iiNomvnber. 19....

Ntheti asusigumtent <roin Freekelton te Jamnieson
Joliisttn nor th il ubsuent trans§fers under whlcix plaintiff
claimsi àvre regisitcred pursuant te thxe provisions of see. 43
o thIndian A. ...

Fr.ckelton, by hi. p)urchame and the. eet o! the. provi-
din of the bIdian Art, was; p)laoed, as against &Il tii. world

hut thr Cro)wi, upon the foo)ting of a full and beneficial owner
te the, marne eztent as if t he land was grantedl te hilm hy letters
pât.nt. 8uelh is the. popition of a 1Iotee of public land$
vbo*P rightsir ela i s4ubtantilly the ,&me Isanguage

a* i.î ued in the Indian Act in déclarng the. xigiit of a pur-
chaseir roi Indio» lands: Church v. Fenton, 28 C. P. :384.~ -
A f.192. .C. f.2,9.



I)oubtless neithler the purchaser Freckelton uer his az-
gnee w-a, enititlvid to the p)atent 'for and the f ult ,\w nerslÀp
r the land uiii theu >settleient duties were performied, anld
i. purchase meonev bad 1be+n paid, but, upon, obtaining fixe
atent, t'le flil and abl()ute ownership of the land, wvith ail
ie tiinber then uipon it, m-ould pass te hinx.

There is nothing eithier in thre Act or in thre conditions of
ie %le iu any way to restrict thre riglit of Freekeltox or iris
.signee te dispose of iris whole interest in tire land, includ-
ig the timber, as hie niit sc'e fit. Wirat, tircrefore, was
rere to prevent huxui fromn disposing of bis rights in tihe tim-
er, wbiat(ever theY igh-lt iiltirnatelY tuixi mut to be, separately
roui the land itself ? Nething that 1 anl se, Ail1 that tire
i»xditions restrain Iiiii f ron doing is thre utlgfor sale
efore tire patent shouild bo issued, unlvss uinder iseuse to
he persoix living on thre land, auy timbur, staves, saw logs,

It does trot appear that any' licenise existedl at tie limne of
Ire ssele, or that thre Cromwn ever exurc'ised tIre riglit wiricli it
eserved to put thre land unlder licenise.

Tire sale of tire timiber te Jamieson Johnston was not lu
t.elf a breacli of thre conditions o! thre sale, and 1 ec tirere-

oeno reason w-hy thre assigirmient ef it to hixn should be
ûld to be invalid; it wvas, ou the, contrar ., 1 think, apeftl
ood and effectuai cenveyance of the timbeýtr, ubet teh
onditieus ixpon which thre sale of fixe lard te reolo a
een miade.

If thre patent had neot yet been issued, for dufeirda.nt Wo
uit any of the kiixds of timiber and woed entieued in tire
ouditions or sale moulld lie te ceirtravene tixese( vonditionis,
mil, it nay ire, weuld entitie tire Crown tei cancel the sale ani
orfvit thre riglits of thre prhse;but it is the Crownl oxrly
bat xnay dIo tint, and, as far as al pars, the Crewn lias net

raevndand des net intend Wo do se, and thre rights et
ilaintiff te thre laxnd have net beeni puit in jeolpardy,ý by any.-
bing whieh defexrdaat bas dorip, nor would tbey ire by auyv-
bing wbich lie proposed te do, witbi re-gard te the tiibehr,
rid 1 can see ne reason why plaintiff sheuld lie permitted Wo
nweke thre aid of tire conditionsý e! sale Wo prevent defendant
roui doing the very' tlring that Fre-ekeltonl covenanted with
Lqendtant'.ý aignor Jamieson Joirnaton that lie shiolld luave
bc rigit te do.

Thus far 1 have evait with tire case oit thre aissumtienl(
bat plainitif bans ne higher righit as against defendant tixi
,eckelton ivould bave lxad, and that, 1 thmnk, is the true



FlTh Pt1tiu ut% Jamieson oins n a1 lth In t il 1 thatà
beforeý plaintifr aequtiredý his rigIls 1,y% the simetfo

Frvl Jkltor Il imire, ( <Jamnieson JbhA ton> )gve Illaintitf
d1istinct notic Ox it agreenient asý Ilitle tituber and of bIs
righta titiler il,

1-pon the- Ahole, it uas,; inin "nv opinion, poroved th.it plain-
ti)ff h 11141 atul oic f rte agrr(te1en mitli JaisnJohnus-

t-ri andl u.t irs rzIghta as; they wvere dleclared byv the assigumei1nt
fr.-m Fnce t o hlim. The test imouny of Jainieson Jains-

tt o-n t1its brandi of the, case, a t4> lm: prefeýrred- ta duit af
paniand if acoeplt4ed peuIs t1bis beyand question....

llaiing coine tal tes. conclusions. it folloms, 1 think,
titat the Jugdginuint appe-aled fram i. right imid Shifd( 1w aft-

filne, fo'r 1 entirely aegre.i w-ith mly tle learned4 birotheir
F"*rgusoýn tia-culnotice, heing prvdpanitcalinût
set nip Ile, re-gistraliOni (J lte asaigunitilt tal hlmi ta detftal itle

priorfi Ilinen tle, tirxnbêr tr Jamieon Johlson.
Thrrii n oiionl(F, noý reailsol why Ille cas1zes decided

upoun the- Ikgisry. Acta sitould not apply to regitration undicer
ihe liitdi Acî.- The. purposea,- wvc Ilte Acta are designed
t4i seýrve are, t1e san d if in lthe one cas4e the actual notice

taie tistrumenit-i la, te equivalent of the registrationio t iI
itudhave thé- iLtmag oeot lu the otiter.

)CTT v.T SIl, OF ELLICE.

J>ub& &ool, - oion of Ra,-ii,.- of uitS parai

I? \VW.. 80, dnlsu vi coaýt. an1 action braigit for
<1 dlajrain ita tvslt dutv ot dlefendalit oolfratlion
tb corrert emrro or omriissimns made in th. collectio-n
i( lthe, rate, iliposed fo-r puiei sool upod for P042,
miel for à mandatoiiiir% okrdelr tiponi defendaint coerporation lut

i-orri,( eêrn ami for a declaration titaf rvia paisedi
hY fdendant corporation lu, establili a "Potstntsparate

sehool ~via iIig l i nvalid,
R. 8 RoertonStrntturd, for plintiff.

(i. G.cPhorson, K.C.. for dlefendant corporation.
J1. V, Makinelst tard. for othe-r endns



The jud(gmenut of the Court (MPERrDJTH I, C.J., MACLÂREN,
J.A.,MAo, J.), was del-ive by

MERREDITH, C.,Theý locus standi of plaint il! ton iiupeaieh
the proeeedings whieh he was attaeking depiendedl onii Iis
tenaucy of part of lot -4 in the 3rd concession of Ellice, and
the Iearned Chief Juistice bas fonnd, mi uvidenvu whbicl fully
Supports his finding, that plaintif! took hisý lease from the
owner of thec land on the understanding- and agreement thlat.
the sehiool taxes on it should go to the, Protestant separate
sehool. the formation and e-xisztence, if whlich his main attauk
was directedI againist. \\"e entir(,]\ agree withi the Chief

Justice thiat, undkr theise i&( ntacs whatever mniglt be
the posijtion of4 any' other ratepay' er, not so handicapped, the
plaintif! is not entitledi to the aid of thie Couirt to obtain
the declaration anid other relief whbichi heieks

Appeal disinissed with costs.

JULY 7TuI, 1904.
DIVISIONmL COURT.

SASKATCHIEWAN LA'ND ANI) H ETEDCO. V.

5AJÇTCBWNLAND) AND IIMSEDCO. v.
IMOORE.

0ompa~i-U se of -am~e (i.sr Fkintiff iiý-cin-4pfcto
to Sla~yAconMetn ofzir<d r-jrilC-

Appeala 1)y plaintifTs from orders (ifFLUNIJC.,
3 0. W. R. 191, varying orders of Ma>ter in Ca er,3

0. W. Rý. 133.

A. B. Cunninghiani, Kingston, for plaintif.

A. <J. Russeil Snow, for de(fendlant Moe

J. W. St. John, for defendants theLadew

The, jiidgmenijt of the Court (VEITunr;, CJWLRN
J.A., MA~AOJ.), was delivered 1)y

MZ11-REý-DITHI, C.J.-It is unnecessary tri d(cidle wheth1er,
ainder ordiuary eirermnntances, and if pla;intif! opn were
a going conceru, it, woffld bc propeor to permî the sarehiolders,
at wbo.e inistance these acqtioni have been bronghit to prceed
vlth thvin i the nanie of thie cma



0111 it [liu aci l brouight to set aside lu part a moi-rt-
gage alie b'q plauiitiff company to une andlysd a trans-

aio by bieh the whloe ut thu aset u thec cguanPany
paitsled imu, thet hiatida- ut a uartaee ithout the authurity

t1 the compiansd as the- resit, as l ilee of an ar-
ranemntbrough:t about Il. cine Mhu occ e towrd te

eumpay suc a 1lue 4r)psitionI als, it la said. dlseni:tlted
lmi tu miake ai profit ont ut thev transaci(tioni at flc eipense of

the uoimplauy, and whas iL la als-o alle-gedi by% a scret agrece-
ien-lt betweu hl sud the mulrtgagee, w2as te) Sihare lu the
plro-lti of the- arranigemenit.

Tho. irnacn whilbirte ilnipea4ched took place iu 1900t
isud, 1902, aujslcitu tiie thlobi who mvre thoni in contrul

of the1 maywbuieshv treateti it as haiving been Put
ani en td t tht vopên a practically wuound up.

Ni, mee'iting ut tht, dlireto irs o! tht. eonapaiy b as bevin hld,
]PIr anM annuaiil meet-ting utf thw idiarhlde-rs for the eltien

pt dî ui, 'r >i>\erail yar> pat;f tho-e 101o irere lasýt
eleecteti direvtugrs -icteri haveý oýteased to kw sharehi1eJrs, aud
a sufiivl i-t nuiiimer ut directors te) tormi ai quoirumi for the

trasaci f usïines, net longer exists, aud there- i. thiere-
fore, in il1 orbfl:,n a tcalu eea etn
Of 111V ahaehodes eoet that ut thé,saeodrseecsn
their shttutory 4ore ut cllln- unev.

The. nrmnantt ut the- huatrd of directors Iias posse-ssioni ci
thi. eoapn's elli sud is la tat remuaniiit isudi dtendligant
Mioine itrbo aire, aeeiking te pireýveut the uise utf the opv~
IiliU."

A qpvieil genevral meetinjg utf the eomrlljkiuY ha> beeni valleti
hi lwfthreulds aui t luas been 11 bel t ri.gullrity (it

thef 1101ti1g suld ut the plceig it it la vtale , thloSe
wbu iý et% ariI te >trike- ont the nameli ut the. compau v as

pi t f.Il is urgi4 Id b- tHeqni thatat numrbero ut prons who
i lai t» kf sharvhu,1lers amil Nro ted ils sncl ait the et

ing.antiirboe voes wre ecss to üarrv' fite res)lttonr
whwih mitas th-re pa roa tSanction thi. us.ýo ut1k Lite eumpsuy's

bernie,. are nuL, sharehlders beeuseth trmaers to thieml et
the. shaesibi tliy claimi Lu owu hauve. net, as it le sald,
beenii properlvN recordi4 lu thtook ut tht. coflnpaavi % nor. as it
i- rgls mn]l4, duo Ltei Rames ut thlese persoins aippear in tht.
registe-r utoafhles It le miteaift, 1 tliiik,. tat ai large

mauhtobth ani uurnberui anti auout, uf tho>4e whe are rv-
glatereti ~ g shreoler o etifd te bev euntered on ie register
etsaeodrif thiev are. nut aliready' euitorvi un il. aire

desieus hstLItes. acvtionsý 4bulal iro ne lu ie 1111meÉ of
tht. rempsari ase Ilaiiitifs. ani nadellr ail te vireumatainces,
ani 1 sp14clauilvasi theseý Ahomv oniducL t ofte affaira of tev



l'Il _11o liy k' tIl]tttl lae he ltL"ti t Wiut ali tItil,

owng l i m ]t. in ui- l'iîai e ilte er tl bl ut Iltt i l'eti

;Xppiiiital tt'l]luwel, ili lttît' Il' tiuM ttr dsiî~el

1to her antls il l u t b in th elu i i' uuie'- tht t r ai J uîg

.Jt LV $î il, ;1I

w4 it) XLl t 1;t Wl'

17l of i( -III ho f/i l lien u eîî lit felt l) il z t l t

iX ppit a ~ se d kî lr 1i i a i' i îe i t i if il c(i it \ ur' î

OL.o I. ttî aW". O 1-a'iit liiil $?ita h In f<'r
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el;id ie li ad ilioI t l .îa ,or il wo-uIltk too( muLci. OIL
Plit Noin1"hvr -.11 )ki hok -keP-r iLýkqvd pla int 1If b g

due.Th' 1 dg lt d at ihk- apl i. wî lw leeet and

ýIel t*,pruieT, i~ umpatj k!d d'~ iaý.u aude ndn

te i ail the r 1 k > lf dure ltt ,Ili l eure aeîu t1 [Iii

ici 401. f. OliT 1. for 11ail i ll

Tht juttegril lt ef 1w ktourt 1ýMnm11PuT, . MC
MAil , J . .h T iEýi .. ) WUEiL dul 1eYOrd by

IKErZKt., j .-...... uq -l iuii >],I tht k'arnedg ili u gi 1l P
inl aranîiie. . l dt- nu , pea ', -h 1' lte thiat

ani hn a adasl osol thsith'ape n
grae lwa m tr~tsN'uns, uJtu libt i1ll1 PLus 11 ii-

fierrtd f romf il l w eIrvutu ee ilhat .fgrl d afedil ani 1bLis
%Lt -esw r. %% do 11i 1ît tht le- -qperat lirnl'(.) uv 1eoneurrele

ili 1ts dt da i ff 10, a J Il it uî1us aý l ,- Lo1 Il Lsu i -Pt i t t pav-.
Ini i la i>te lu hi iu d L4ik1 -e> dl 1 1 erv r f te ap k 11)1 lieu patked.1
'li. re wure tw IL l rvuîuL1111S tax i r 1 duîq T. i n it e ag 11 1q- r ker0nent 1

lî twi he I art1Il' Ille h kîduw 1u de k1fi ait j l tf's etinf
wninlta t1 prlet fn the aple ils 11enat

tho. f* t 1 hat 111, al wuiu utf a la rt eil i l u t a hl1k iltl it I
an 1t 11. falt laI lu dti rmun1 t, 1ý 11e tw tpat i qlti ai ota l
Ilu tiefnai .a 0u M'pa, lraf f rom ktht.. hv l k antdi Sla4siy

liii guu ku ht aie hi1 t ;laItf rdi -trn the 11ulliq
anI ul1n thu wo ekrk phi laiItril, 1 l tiu-evat o e9Pl(lVr. anId

hile lth. r 1v 11 1til- I iq 1 li insis upo th i uw 'iu l 1w ing nuladu in
.il e Lian,ý'A it fIl t 1il ri~ gn ae st-l11/9 and 1ards kf qi ti1

o i uri- 1 i 10R v. Priial lus C, Or. 337 18
Or $;Wht v. L î~ ') Taunt 176 niele v.avis, .

Tautut 6L i IPougnk. IliI,21 3 . .29 Lnhu
v k Eetne, Wl7 tIh 1111ah v. Freer icki s0 Ni1c

?A3; Ihelr' (urnet t Sl, p.121 lit seq41 .; 11n
il 11utIl Pln 'laI', îl Ai f le i. , p.31 t seiq.

ilefofi thewre teaui 1le t' a bai an' 1 11-1tii ea' as îl i l i 't
fri nt l aNfý î~tt ,1% ri euinet, thl par 1ktie s 11 Lst 1 qo agei s lu

tlw speclie ofin %qwh i t I- ci the ot rac't is 1u ut th an i b111il li) ne Iuf.rnc thlt t t it lie ,Pmei an' r soPc fat r asee g rtaL ie d
thati lite PA rt is bave% aiigrtiÉ bt thi,v iii sha i tke f ri )m

min 1 ) -ciitil arge ýr sti.oc-k . The ltw gvi ve effeel 4ý te( 1 lie
i tet m t the part ies li» deterinming %%ee lic te l p)r9ij)rt >

pass btIttli lsuw fa uneuavca xreso
Litenitiloni bu- t I l art ies 1lt t li prolpe-rty vshah paisz it i l1
»ol- pa S.N wre 01ui sa I. tl ilut ii.eritw d part ot il hulk-



w'hichi lias to bc sepalrated' and cl&Ilc bv une pary ithi
the concurrnwc or co-opcration of thu other.

[ikfurnce" tocBoss v. Ilann1aný 1D S. C. ut. 227; )Wilon v.
Shiaver, 3 0J. L IL 110; Tuirley ý. Batues, 2 Il. & C. 200.]

Appeall allwud aid action diomi-cd uxccpt as ta $10 pai
inltu Court bý dlfendaut, uhidi Cohl bu paid out ta piln-
tiff. -No cobLS of action or. appual.

AXULN, JJÇTLY 9Tiil 1)04.

RE AHMCES.

of Legaçy.

Motion by exocutours and trutcc uder will of, Robert
Mitchell for an ordor du(làring co.tutin fhis will. The
te.Stator. diie<1 on -)tl Marub, 188< \ hy i> wilI hv' provitci(

$1n anuuiiity- for h~wdw w1o liiuý cd util 20111 NLIrch. 1901.
MagrtTomns, a danghtvr. h uvie i testor diedl

intestati, ini the Statu of' Nuw York. lei ing a hiisliand but
nlo issue. Th >()naor soU Thoiti;s diud ulid~ n -2901
May, 89,haiga will of whibis wýidow\ i> 'eurx
Mary Ann MeMillan,. Allbert .1. Mitchecll, and Roet i-
chell were Ilhildreni gtill uvii] as were als;o Luid Ind
Samuewl Mthlw1lo -were on[v :nece as his ofMr
garet Tomns. Theil quest ions n10W arisiligafctdol$100
W4t spart to produie tue1 wvido\%'s ;lnnulitv and arose' undger
tje fuoig provision of thewAii: (a) Cynd upon furtier
trust to divide thle riémain]der of ]Ilv reidufiary estate, 01a11
fiSe the crpu of Salid annu t feUlic 110 (If 11V S;id
wife and the said 1egac tol mv aidl grandson if and w1len

the sanie shah fail into iuy rcsduary estate) share aid share,
silic amiong iny children MrreMary Ann, Thomaýs, and
Albert J. Michl, ih fuill discrotion to niv said ru4v
to inlale su1clidvso andi pav over thesiefroîi'1 timle to
Umne as they shah have couIvertedl or got in nmv snid eý'zhates
as hrnwefoe dietd"(b) "And in case anly qýf mly said
chiIdrnt Margarct, Mary Ann, Robert, and Mlbert J. Mit-
celh, izhal dlie before the( s:aid rclid1ar esat I;ahhve ee

M]ly divided, leavinilg lawful issue himý or lier siirviv'ing, the(
4faid issule shahIl 111ke thebro or, shares io whbiuc their re'-

,~iepairents woluld haveý been untitled if livinlg.»
J.J 1 Iolde(n, forapîat.
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ini favouir of plaintiffs, "upon giving' to the (Ivfendait.poe
indwinuity t0 ho aettled by one of the re-gistrar.s of toiý or.

The senior registrar settled as sueli inidemity a bond in
the penal suma of $4,00, eunditioned4 tu be void uipon, the îlîird
parties "effeetual «\lypros6cuting, sucli appeal iii the nainu (if
the Rathbun Company and paying such coats of the. appeal
(if any) as >hall be awarded to bc, padl by \ the sidý fiath-

bum Company, and in ail oether respects ind1einnifyi1i- and
uavinig harmless the said Itathbuni Coxupanyiii. fromi ail Ios,
eostadmae. or expenses, Whieh the said RZathbun C'ompanyir
miay incur or ho put tu by reason of the bringing or prosecuu-
tion of this apel"The third parties aceepteod thisý steUle(-
ment oýf the form, of the bond,(l and gave a biondaeorinl
wi.th the United States FÏdolit v andl G-uarantiEe C'o. assuee.
The clefendaints appealed, couitend(ing that thiis bpond %Nas ini-
cuffiekint in form and în amoumt.

E. 11). Armour, K.C., for defendants.

ýJ. w. Bain, for the third parties.

ÀNGLIN. J.-Both parties stand iii)011i the terms cef the
ordler of the lred('bief, Justic eas iýs11- the third piartiesý
niaintaining thiat indemeinity against the. costs of the prop)osed
appeal onlyv was tnen e 1w eodrd and( that t1e bondi is
*uffikient in formi and amount for that purpose; the e(-
fendants tedingIiiL that ientyagainst the untire claini
of the plaintiffs is what the oird-er imposes as the, condfition

ofan appeal being iak n their niane, or, if not, indeînnmiity
against anyv poss'ible inicruaise ia the psntjudlginqen (f the,

#laintiffs upon suchl apei. Il, anv cas(' thlev\ sayv that $400
ip not a suifilcient sumii toi properl ' inidemnify' themn againat
eost'e whieh the plaà]inti1rs imea rqco(ver upon suceh appeal o\-tr
and alswe the sumii of $200 paidl into Couirt bY the third
parties as. secuirity' to the plaintifis.

Tt ig obvions that a litIe more fo>reSight upon11 the stte
~ment of the ordler of the learnel ('bief usiewoldf have
resu1ited( iu its teýrns berng, more exphicit, and the present
diffieulty wold haebeenvide As it is, T eonfuss that
itp msaing ancd the seope of the indemnity mwhieh it irpcts
is, open to imachi doublit. W"ero 1 ah liberty to iniquire, f rou
Mleredith, C.J., what 1e reaflY intended to ordeor, the dlitlileultv
woffld probably enitireldisapar- are obligedi, h vr

to construe time order as it is dirawn iii) and froin its language
to gether. as best 1 can, it, truie mewaingi and( ifret, if J arej

Dow tcu deterineîi the forin andl the amount of the penal



tentionut tueantidipaiits

perf~~~iIv gud I indeinnityý poro tanto If, the i tudns
'W r, 1 nonr ta, deitlerllino thIli ten aud,ý 1I1-ý eope. t the(

di~e-phrb luUi srlus pre-judi]ce of unew ofths
parie-o qesionsiili whicli it l scean prenuaturi, alil un1-

necss* ar prescut tlitpl.~ito the-refork-, holAding
that Iw rgîstar~ iterp'îa:on-f thc oirder oit]1wieane

(ixt Jstce s rrunua, n Mu uj1nîo the li Ur cu
mli lit- for that ofkr. iii-bad --f ai 1ind uilli al fixeýd penall

t.nî !f ;ell jint v&eun, lic t trif Ille conitio

taleenev ti b 1 ri hir pries ari their ýsur-t ies miil
t ic. 0defi-idanîrts. Th i ri \nan rt ?hul lit l1e pri t1 cet by app ro-
priatl, ri ,i iah- iniai n t ha -,r1 l s inttn1d t at10. iv 0e l ta tge
dfi(0,d l1n1t t stdii id1- iî as ih iurdt- j- 1. r unde ,r u ii I t is
4 niterrdç illb coantemlplates ti-r feci ng. Tothird partie-s

Ilai % ai litidN a, e t lite suhstanvcm o! 1 this ïi coen i by net-
qll sIl 4n1g mn lide ,luti ut thev bondl. as- sctld. sch ai CÉaVI-
nilit1 - 11 -1a sAtîsfacdOrY t'O it detenldanits, and c thy rO-fer
Ig retin i oftu utf iicriyb bu, i an a h

prset o huolid. 11u 111V oiian). lIe nc.se ti.)ii. auml
ut?ý id fIi» ta vo%-r extra cos for which liv p)riouscd appeai

mayd rqendilr the defendnts bN. and jute res aut judg-
nlit w lIlI mk ilI1 accruev througli tlt.e d iay ctailed by sucb

illpea'11 Thii. coru thîsý applicat lin 1 solieb paid by the
1h1rd p 1a rti I- i t lite (dItend anlt Q. T1-e prusent bond nmay bec

ruedfrunli ili.e files4 a! thel Court. As& requliired by thel d1-
fenTdanIts,.1 flic f' meirtt, wtlrin tim forn of bondl or
coi11enaLlt, %%Ill b., aerpnited by a aildi1'qamit 'i oi xetin by

t1w thI ird pailrt Pil sitd t ir stî reies il-.a d m il 1 be filcdi or
111 l rc--i È-- OP'dfeda as they' il a lliect. Tii defen-

dataiii shld tccl Ii lwr thcyi. m i 1 take a covienant or a
bonid as abildicut.d,. timmin on. wek.
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TRIAL.

I'Y OF HAM1ILTON N-. HAMILTON STREET R. W.
Co.

eetalwy- idet ra ii Muii11 i liaiy-amct o'f
P'ercerdagýe of "Gross-, Recei p1, "-Poirers of Comipanyi! riii
of Mwii irip(il Croton-PseerPresozt<e

Action u1pon a covenant contained in an agreemnent, under
1. nd between the parties to thiý actÎin, and dated the
hi March, 189ýý2, wherehy defendant; agreed to pay to
intiffs a cranproportion ofdenat' gosrcit.

F. 'Mackelcait, K.C., for plaintifrs.

E. 1). Arniour, K.C., and G.1.Lvilainiton, for

MErREn,D'1 J .- Two objectionis, now reqiinig considera-
yi are inade to this ekaim: Ire., that the moenant was one
ond he power of the partis, or of one of them, to make;
1 second,ý that it does not include the rnoneys in question.

T'he express, and direct legisitive authority, of the parties,
)n the subject, is conitained1 in the --th and lM-)h sections
the defendants' Act of inuorporatioi-;36 \-iut. ch. 1IN
:)-ses. 7 providing that. the dpfundants night construct
1 operate a railway upon and along ý-trùcts and highiways
hin the jurisdiction of the plainifs, and of any of the
oiniug miciii(ipalitieýs, iinder and sibjeet to any ,Lureernit
be mnade hetween the council of the plaintiffs, and of the,
î miunicipalities resp)ectiv(,ly, and the defendant.s, and
ler and] subjeet to any b)y-laws of the plaintitfs and Muni-
alities respectivcly, or aniy of theni, na.dc in purananceý
renf; and secn là giving both parties authority tY contract
respect. of certain spe-eified subjeets, none of which seeiui
hiclude such a covenant as that in ques(,tion.

If the first question for considera.tion hadi arisen soon
er the passig of the Act, there would have been very
eh to be saidi in suipport of the defendants' contontion;, it
Zlht have been found a dliticult thing to d1iscovePr any legal
ver iii the plaintiffs to exact or takef for their own uise and



benv1it at >haru ini th, srfIits, earnings,. or rvceipts of the
duft'ndantêt.

irmian ariy agmiret hin tht,. coIrpofrt capacitiesý of tht'
poartirý se binlg lo enîitj 1re-ly c reat 1-ion of t he stattte law%,

mqdp ith liegal exiâîeneec for uertain hiiited purp)'seý
uiteIr powj1ers muslt Iho foundq- ini etaetxnintô coniferring'L

te includling utf cýourfse the' Act tri question. Even if iud
cotrllda> thcy may lw, byv sec. 15, tht' wnrda ILy grt''-

mnt" coilid ilot inl"dd-for (mev plain instance a C>
pairtue.r>Iipi agreement for the' construction and working oif
thtaiwa antd slaring lit the proifits and ofe it, th under-
[htkýrg.

Tht'v Iighwayva milhin a rnunicipaIit.v are vesteti iii the.
~opuaîontlitre-,f. a: lc-a-t Largel3, Igu enalel them t(- per-

terin th.eir dulitie tie the. pubslic in reýset of sýucli ways-
ninily tv kee them ini repanir. Ini dityv whutn ttnlhs arý espri-

mu i> l' - tie i a relie Of "lbarbariým, - the purpose ot the'
Ii~glaure ould hardly have ee to confer on municipali

tie,7 liew o-mexct a gre-at toU with liberty ta apply it at
their wîll; if tht'- 1Impositilol Of al toit wert'cmrhvei it

flnay %V41 b.e thouIglt that it ou11ltihalve beenacopne
a)sii proviion that the , corpo)rationl shouldl expeuti it upon

tht' highwaXsý or otevieineseu th(ose uaiing thvlil. Lt ise
agzainaýt eqity. fier a trustvc tdo maku at p)ro)ft of bisý offlice.
It si---mt iigainp-t juticv that a colrpo4raitioni shldtt bqe per-
111lted In 1exact at taý f-Ir tht' use1 etf th1. highiways andi te ex-

pend4 it lt payi-hdets incurret i h themq whosll discon-
lp4ctrd hu uhwy-euethv 'nitil this ub)tailied Ili
tillilcoe s lu therlmna was. mste-il tif in the high-
wam ot%,tr utlrwu in ese t thoem who hve thit' ig
rig1ts il tiemn.l Th11t' sýUpreme19 righ)tl ilà highWay' S are the'
righ14 lot trflt ýovr rtein, tht' righits of ail 111M>esy'
liegu bIljtfets toi pasa andi repass over themi.

Nvit-hur s. 15 ut Iw eoacit. wn-t li qluestionl,
noir tht'gnea t'uat.uit o lqe% l frt' repetlig
atrc~tsud ;iiq cl rit %yks%, Itnd any. gre-at encitoLir-
agement-ll tif thd-t' exrtcisoý ot tht' psomvr in qtustion,
Ini th> bitter tht'- hurdeuti put on tht' compati la atiied in

eta'fu thi. pa'mn ,, Nr induei ia the-re mac1(h of t sch
eneun oniai-ii-rt in tht' varlier gonersl e-nacýtnta. En.sp of

tht' publicin botter ruaIde, vhea per farea, and bostter aecom-
mo:ioniiii e.trike, ont' as, g(eerally spesaking. tht' m uet a

way% 'If sharing ili tht' rci t,caruluige1, or profits of suach



coenpanies. Theý blamiie for ill kept highw ays fihaiet,
and wrthdacmoainupon ýtree riwas a rs
uponl the imnuicipalities, if they exact, vxcu Sîve awIounit, andj
e-xpenld the muoney for ulterior purposes.

But upwards of twelve years ago the parties, with g-reat
deliberation. entered into, thîs agreemient, expressly miade
uimder mid pursuant to the powers conferred upoll thenu in
and by the legisIation in question, in which agreemni(it pay-
mient to the plaintifrs of proportions of the grosa eeit
of the defendanits is vuery cluarly provided for, and the defen-
dants, have, Up to the present finie, regularly mnade quai'-
terly paynxents thereof in accordance with the ternis of the
agreement;. and the very agreement has, in a ineasure at
least, been recognized by the Legisiature, in a subsequent
Act respectinig the defendants, passed at their instance and
upon their petition, in which the iNIole of the agreemnent and
of the by-law referred to in it and based upon it are set out;
56 Vict. chi. 90 (0.) : and under other similar Acts of in-
corporation other like agreemients have heen muade sud have
~been reeognizied and given effeet to by legisiation. So tLat
vo have an interpretation put upon the enaetrnent ky the
d.fendants theiiiselves, and by the Leiiaueentrary to
that now contended for by the defendants. It is thereforo
quito too late te give effeet te tihis defence, anid unnieceessary
~to conisider the quezstion8 whether by estoppel merely the,
defendants should fail; and what the effeet of their sced
ing would be whether te avoid the whole agreteent, or
ierely to relieve theni f ror an obligation without which, or
a valird equivalent for ît, no< contract between the parties
would probably ever have been muade.

The second defence covers two quite distinct questions,
*hough eacli depends entirely upon the meaung of the words
44goss receipts " used in the agreement in question. Under

that agreemient the plaintiffs are entitledl to a " percentage »
of the defendant-s' " goss receipta,,» and the first question
is: B)cs that terni include fares paidl by passengers with-
out the corporate territorial limites of the defeudants, who
aiso began their journey uipon the de(fendlants' railway be-
<yond such limita?

The words " gose receipts " are, iii their ordinary- full
~mening, very comprehensive, no doubt desiguedly so, to
leave no rooru for disputations snd cunniing devices to which
~the use of the word " profits " or the word " earnings " might
give encouragement. But plainly the w-ords wure neot meant



ýýu ha w ll al rneainjg. wt!ri, nulP icait lu iiuciaidt v% ýry
euu~ut une ri~i~dby it, detui.dWILl, and wluehl ini ihe o

duar eure..oiu k4v u-il ld go, luk tII dubit ýIiIt 'Pl
thlo r iateuuniit.lâiiudtv the hvcatiug, of reoe(ipts.» For ontu or

$h g a u ons authizc(d 1, thu Ad t f1,:93. thogli
uUau~ part utthir grui rceeipqta ot inuecy, qulIt asý

ekr>aroe iiu part uflt 1w gui eep inl whuch tIhe
1ilIWY are, tnîled[tt tu stiart; :q). buP gift from b am of the

adjîuig iunîipaltiior t rom au>prsn tg) indiue thic
detodaus luvoulru lil~ "urate. arilwa nI Iu

11 Ui, I-1Ijýuaret o.etari« part ut th d1 edus "gress
r- vidt bL i t al art. Ilut urp t i n 1u tw agrue-

nili. lotht he ha»,iý lu bu rawu, a ivisinia
aumIlr zill ah ha l aut coneidur dt u rd rtxu-ipts. The

planitifu ~ ~ ~ 114 -ubl> ~ule h~ud tsratlie rvtuilI"ý âAnd
"carninp; " ais wellIl -s profità; " for thé- reasons heflire

in.inîîuid,l thnuèigh tîh" w'ord -iurninp"t -wuuld have ikovn a
1fltflý, 4 Ltuni wird and in otten used iii sueh a (;i>e; the mords

9rusa 1- rclpu ai>- re -hli moir us. d lu theL p)rqeen gerV llat
enactimentio betore, reteorred to.

.\gain, 't lcan haàrd<loi be tat, if thel dIfetudailta liait con1-
ututdor .1101111 consýtruet unei ur miort. qite siparate rik

Vasi fl ii adjolilig mlunlicipalitie, the rOfptu auyv
kmndi 11ro111 thew uu]d be requîlrgvd to pay toit to the. plaIin-
tifu'- 6%ou ld - hm wilin t h- dlain f the m orde iuii ue
tion. Iteadhig bteo agrcienii-t in the lighit of te surrounidiuig

<nCI uuacs-u tln 11u2neIe'ýj titti;1ilo7'f, a, nuarly AS possible, ill to
pll.muioi tu -init th .. atiaa ilme ut ilaking uf Illte (on-

trati it eerel awrzua lIvar thja dit.. ;uiewatax-
hmguu urd1grsirlmps inludeiIg and' wevre ilitouded

toi litniludoi aIleasî il îraftic rc iptii oneto wibh tlte
ei.dntsi ii' *aIa %yte uprae lu tnh city of Hamînl-

ton lid thati iii. short oresin 010it railwin bey-onid tw
citiiIInts a1re ela part Pif that s a i ivIlil,8 if thu'

objoc1tl 1ý p int SUCt sucM[xtnson hd apend tfe have%
Ile wiiin init.teig ut withioli bilte vity. plThoufnin

we-rc utadei1 tur t1iteji ue u ie occuanits ut the' cit.y, and forf
010. 111014y Wi hobd, out lof Lhien. Nete nie e tact

thaet otlier tian oitY pasiserIgers nIiay somimnes uise the v1-
tellêlin ax part of 111Pe eibv symstem, ior bthe poseibility% litaI a

passenrgur ma1y IbY chancevý 1ogin andl endit his journiey% without
btel vIty. cau mnkme any. diffrrenre, The extensimn. are yet

m iiinuse part outi avÉi jteffl iuer sepaerate frnmtor cn
nebc ith te( clty yse. mYi.n fkl vny o thf. ad(jcoinling molnuii-

pijuesl., 1.ut are ilu .11 enewniis part ut the. eity'l rn l Ai.ay



lie p)laintiifs. thereforie are enititled(' 10 thi rpoto f
le gro)ss reeei.ptý of îiJi( exýtu,>inI, iI, jwt4l 11lof ', ruýt of
Ie railmay as eonstrueted and operiited atirset it is
ýtisfaùIory %- t knjow thiat this con>truiitioii of tAi greneî
iu a(ccord w-ith that put upon IL, willhout d(oubt orý kustionI,
iniediately a fter the niaking of it, by th\ile parties then-11
Ives, anid under wliicli for ý.everal Pxears pavyment has been
ade voluntarily by the defendanýirts; aud also that it is in
:eord with the conitraci{t betteen the ecna and the ad-

,iuiuig nliunicipality into, whirch theu railway' lIa. boen ux-
nded ; thiat agr7(ewment containis n)o -oveniant lx> psy auvY part
thxe reeeipts of the defendanits i() the -orpo(ra)tioni of thiat
unicipality, presuinably becaue the dlefendants are alread ''Iller obligation to psy a "pretg"of theni to the

[aixifs; so thiat it is in nio snescs fadul
pou any part of the defenidanits' neceipts.

The Iast question is whether- the words "gross reeip)ts"
,cdude trafii rsveuipts 11<4 yet esrned, suicli a, reccipk. f rioui
Le sale of passengerýs' tiktýiIl1 ouitstandng.

The defendants' contention, that uîoneyv> thius eeic
-e not to be irneluded cannot be given mffeet to. It Nuild

&uce thte wvidc terni " gross reüccipta" to tile % (ry'\ imilh
ixrower onie ' . arniigs for iwhîch valuie hias bieen ascuslly
yen,- and wouild exùluide even proof of the prolits, for, n']-
ance, froini tickets sold and lost, or in regar-d to whiehi for
iv othier recason no value happense everi te b aitsl 11-Ivn,
id tend imucl te defelat the purposes- o!(I the uise-o ~f th wîe
mi, as well as reduce te seome extent the plainitifs' share-t
the receipts. AIl inonieys thius received rnn4st ]w pariit of

e~ defendanits' gr-o-s receita, nre as> re Iltii thirI
)üka,. and used as suich iii thetir business; itheY are- IiI
use inipressed with any. kind o)f truist, buit ar-e panypart
. *gross receipta" -of thie defeuidants in whichi the plaiiu-
sare entitled te shr0'
As inii h e of wil1s, eachi esseà of this kýind( gener-ally

sfers se nuch uii anmmpxniterial ùiruunx}itane(e fr'om iiuyi.
ber, that great care iust 1be exer-cised iii soekingsistn
ont the dcisions; suid tisis epecall so in regard te o c
any o! the Courits o! al'Ny of the t'nit ed Statesý of A11ieriia;

k statute law, the miu-nic:ipal laws, ili thenarwe ene
id the ternis of thie ag-reemeuit-s, as well as other1 iliateriali
reuinstances, are ofte se differenit thiat if is qulitu agr
is to apply themn witheuit the closest scuiyof meer Illa-
,ialil mater er-I cicmtacSe that, ltheughÏI maiiich



521

a<vtneis afforded inl il g nmràl uay by the uuin EtngIilih
Ahd (à,-dia cae iteil ati th, trial, as mivdl as fromnie

ud the VUniti'd states caeS colk:ütedl in the article Uuon Slrïoet
Ual lua.s -,oltain1w. il l thIle 'hndg tti l io"f thle Axercaad

EngleliEnec. f Lam, tpealytho)se r*ferred to on p.
2? o ~ 211an Cornl V. IJnited Statés Express Co., 157-en. t. 57P, I haýv o nonev whit-h qui1te gotier Oiis

IS'. lu the- Mcnr a e, for ins.tance, aithmugli ut lirst
-IghLt sui 111uch Ilke this c-ase, therec are really imay important

dîleeee;indieed,. rnany things wichul seexu te) hiaNe more or
le-,ri mo% d (y iriomard 1, J1., o10 the opinion 1xpr ) « vy hii,
aire, tlganirl waniLtuxg ini this ca>e: 1 shail mientimn but tire
ctl tif maydufrnc gf more, or leats imment, betwu, i
tho e; there the. covenanit iras liîuitgrd expresal>' te porss
tsirninga,, fr,,i - ita sid ilwy livhre the(re- is flo that.

l11iOniltao, buit thie covenlant i> ta) pay "on1 their gpos Te-
cept » wthcuýt anM epese limiltation; and there at th.,

tie cf th' zmakiig o)f the' cmntravt the railira> exteidg-d be-
'.orn$ tii. vit>' liimits; ber. it wias not so; ev.ryihere the agree-
mienit prvddfor a railray> within the. city viierever Iocality
waal illentioned.

Twewill b). ilgmeiint for the plaintiffs upon il oin)ltas,
auJl tii. vounterrlaim wil] b. dimi -dbth with costa. If

tire paftioe cannot aptee ai; te tii. ainont, that will b. ascer-
taiiied b>' the prope)ir local ficrand inserted ini the judg-
ment.


