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AcceEPTANCE—Sece Sale of Goods 2.

AcoipeNT INSURANCE— See Insur-
ce.

ACTION FOR ACCOUNT — See Parties
Action.

AcTION OoN NoTrE—See Banks and
nking 4.

ACTION ON Poricy—=See Insurance 6.

ACTION TO SET ASIDE DEED — See
solvency 2.

ACTION TO SET ASIDE SECURITY —
Insolvency 3.

AcCTIONS FOR STUCK — See Corpor-
ions 2.

fyl_)J OURNMENT WITHOUT

CONVICTION ON A SUBSEQUENT DAY
D. N

The justice adjourned the trial with-
b day, stating in the presence of all
irties that he would make up his
dgment and notify the parties affect
, whieh he did in time for an appeal
om the convietion.

Held, that no conviction could be
ade, the justice having lost juris-
iction by the ‘ulwmmnenb without
sy Queen v. Morse, 22 N. S. Repts.,

 ADULTERATION.

GUILTY INTENT—SALE oF FoOD AXD
DRUGS Act, 1875 (38 & 39 Vic, c.
13, 5. 9.)

By sec. 9 of the Sale of Food and
Prags Act, 1875, “ No person shall,
Fith the mtent that the same nny

be sold in its altered state without
notice, abstract from an article of food
any part of it, so as to affect injurious-
ly its guality, substance, or nature,
and no person shall sell any article so
altered without making disclosure of
the alteration, under a penalty in cach
case not exceeding twenty pounds.”?

Held, that the words ‘‘so altered ”
refer to a physical alteration of the
article, irrespective of the intent with
which the alteration is made. — The
respondent, a retail milk seller, pour-
ed into a pail eight barn gallons of
unskimmed milk, which she sold
therefrom in small quantities to her
customers, dipping it out of the pail
from time to time with a measure.
The sale of the contents of the pail
extended over a space of between four
and five hours, during the whole of
which time, owing to the neglect of
the respondent to keep the milk stirred,
the ereamm was continually rising to
the surface. When not more than
two quarts of milk remained in the
pail, the appellant purchased of the
respondent a pint of milk, which was
served to him from the pail, and
which, upon analysis, shewed a defi-
ciency of 33 per cent. of fatty matter.
The respondent did not disclose the
deficiency to the appellant. The defi-
ciency was entirely due to the manner
in which the ecarlier customers had
been served.

Held, that the respondent, in Sso
selling t;he milk to the appell.mt, with-
out dlaclosmg its condition, was guilty
of an offence against the above secblou
Pain v. Boughtwood, (24 Q. B.D.,353)
followed. Dg/ke v. Gower [1892] 1,
Q. B., 220.

M.L.D.&R. O
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AFFIDAVIT OF “ BoNA FIDES ’—See
Bill of Sale.
AGE oF BUILDING—See Insurance 9.

AcGuNTs, POWERS 0OF—See Insurance
1—Sale of Goods 3.

AGENTS, RIGHTS OF— See Insurance
2,

ALTERATION OF NAME OF COMPANY
—>See Companies 1.
ANTE-NUPTIAL

Foreign Law.

CONTRACTS — See

APPEAL—SEE ALSO ARBITRATION
AND AWARD — ELECTIONS — EXPRO-
PRIATION—MANDAMUS.

1.SUPREME AND EXCHEQUER COURTS
AMENDING AcT, 1891, 8. 3—APPEAL
FROM COURT OF REVIEW.—QUEBEC.

By s. 3 of the Supreme and Exche-
quer Courts Amending Aect of 1891, an
appeal may lie to the Supreme Court
of Canada from the Superior Court in
Review, Province of Quebee, in cases
which by the law of the Province of
Quebec are appealable direct to the
Judieial Committee of the Privy Coun-
cil. A judgment was delivered by the
Superior Court in Review at Montreal
in favour of D., the respondent, on the
same day on which the Amending Act
came into force. On a motion by D. to
quash an appeal to the Supreme Court
of Canada taken by H.:

Held, that the appellant not having
shown that the judgment was delivered
subsequent to the passing of the amend-
ing Act, the Court had no jurisdietion.

Quere, whether an appeal will lie
from a judgment pronounced after the
passing of the amending Act in an
action pending before the change of
the law. Appeal dismissed. Hurtubise
v. Desmartean, Supreme Court of Cana-
da, 10 Nov., 1891,

2. TITLE TO LAND—SUPREME AND
ExcireqQueRr COURTS Act, 8EC 29 (b).

In an action brought before the Su-
perior Court with seizure in recaption
under arts. 857 and 887 C. C. P. and
art. 1624 C. C. the defendant pleaded
that he had held the property (valued
at over $2,000) since the expiration of
his lease under some verbal agreement
of sale. The judgment appealed from,

Monthly Law Digest and Reporter.

reversing the judgment of the Courtor
Review, held that the action ought to
have been instituted in the Circuit
Court. On appeal to the Supreme
Court, .

Held, that as the case was originally
instituted in the Superior Court and
that upon the face of the proceedings
the right to the possession and pro.
perty of an immovcable property is
involved, an appeal lies. Supreme and
Exchequer Courts Acts, see 29 (.) and
ss. 28 and 24. (Strong, J. diss.) Blaich
ford v. M¢Bain, 19 Can. S. C. R. 42,

Notes.

See Darling v. Ryan, Cassels Dig. p. 25
Bank of Toronto v. Le Curé efc., 12 Can. 8. (.
R. 25 ; Gilman v. Gilbert, 16 Can. S. C. R.18):
Chagon v. Normand, 16 Can. S. C. R. 661,

3. APPEAL FROM REPORT OF OFF-
CIAL REFEREE—DAMAGES T0 PROPER
7Y FROM WORKS EXEcUTED OX Gov-
ERNMENT RAILWAY—PARoL Uxbrr
TAKING TO INDEMNIFY OWNERS roR
C08TS OF REPAIRS BY OFFICER OF THE
CROWN—EFFECT OF.

Held, affirming the judgment of thef
Exchequer Court, that whereby certuin
work done by the government railway
authorities in the City of St. John thef
pipes for the water supply of the Cittg
were interfered with, claimants werf
entitled to recover for the cost reasonf
ably and properly incurred by theirf
engineer in good faith, to restore theirk
property to its former safe and sevvice E
able condition, under an arrangemenf:
made with the chief engineer of thege
government railway, and upon his un
dertaking to indemnify the claimant:
for the cost of the said work. Stronggs
and Gwynne, JJ. dissenting on thijgs
ground that the chief engineer had nf
authority to bind the Crown to )
damages beyond any injury done. Tij
Queen v. The St. John Water Commi
sioners, 19 Can. S. C. R. 125.

4. JURISDICTION — ACTION IN Di
AVOWAL — PRESCRIPTION — APPESE
ANCE BY ATTORNEY — SERVICE €
Summons—C. 8. L. C., ch. 83, scc. ¥
Quebec.

In an action brought in 1866 for i
sum of $800 and interest at 12} pi
cent, against two brothers, J. S. D.ajRg
W. McD. D., being the amount of f§
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promissory note signed by them, one
copy of the summons was served af
the domicile of J. S,
Rivers, the other defendant W. MeD,
D. then residing in the state of New
York. On the return of the writ the
respondent filed an appearance
attorney for both det‘endauts, and pro-
ceedings were suspended until 1874
when judgment was taken, and in
December, 1880, upon the issue of an
alies writ of execution, W, MceD. D,
having failed in an opposition to Judg-
ment, filed a petition in disavowal
of the respondent. The disavowed
Fattorney pleaded inter alie that he had
“Fbeen authorized to appear by a lettep
“Bsigned by J. S. D., saying “be so good
#as to file an appearance in the case to
Fwhich the enclosed has reference &e.”
<& The petition in disavowal was dis-
.gmissed. On the appeal to the Supreme
&Court of Canada, the respondent moved
%fo quash the appealon the ground that
; in controversy did not
amount to the sum of $2,000,
Held, 1st, that as the Judgment
btained against W, MeD., D. in March,
874, on the appearance filed by the
espondent, exceeded the amount of
2,000, the judgment on the petition
or disavowal was appealable,
2nd. That there was no evidence of
ithority given to the respondent or
3! ratification by W, deD. D, of res-
Spondent’s act, and therefore the peti-
ion indisavowal should be maintained.
& Sud. Following MeDonaid v, Dawson,
Lassels? Digest, p. 322, and 11 Q.L.R.
451, that the only prescription avail.
$ble against a petition in disavowal is
ghat of thi rty years.
§ ith. That where a Detition in dis-
$vowal has heen Served on all parties
the suit, and is only contested by
1¢ attorney whose authority to act is
enied, the latter cannot on appeal
mplain that all parties interested in
1€ result are not parties to the appeal.
he appeal was allowed with costs,
wwson v. Dumont, Supreme Court of
ada, Nov, 6, 189]1.

APPEARANCE BY ATTORNEY — See
Ppeal 4.

ARBI‘I‘RATION AND AWARD
SEE ALSO EXPROPRIATION,

f
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Bxrrorrisriox UNDER RAILwAy

Acr R. 8. C., ¢. 109 — Discrerion op
A RBITRATORS—AWARD — N. ON-INTER-
FERENCE ON APPEAL—QUERBEC,

Ina case of an award in expropri-
ation broceedings it was held by two
courts that the arbitrators had “acteq

| in good faith anqd fairness in consider-

i
t

——

ng the value of
the railway

the property before
bassed through it, and its
value after gl railway had been con-
structed, and that the sum awarded
Was not so grossly anq scandalously
inadequate as to shock one’s sense of
Justice. QOn appeal to the Supreme
Court of Canada,

Held, that the Judgments shoulq not
be interfered with, Benning v, Atlantic
and Northwest Railway Company, Su p.
Court of Canada, Nov. 189].

ARBITRATORS —

ARTICLES OF
panies 2,

ASSESSMENT AND TAXES—Taxation

See Expropriation.
ASSOCIATION — Com-

-

Assnss.\mm's, Dury to Levy—gee
Benefit Associations 2.

ASSIGNEE—See Insolvency 1.

ASSIGNMENT oF PREFEm;NCI-;s—See
Insolveney 1, 3.

ATTESTING WIrNESS — See Bill of
Sale.

AWARD—See Arbi tration and Award
—Expropriation.

BANK STOCK—SkE ALSO BANKS
AND BANKING 2.

SURBSTITUTED PRroPERTY — REGIs-
TRATION—ARTS. 931, 938, 939 C. C.—
SHARES 1IN TrUsT,

The curator to the substitution of
W. Petry paid to the respondents the
Sum of 88,632 to redeem 34 shares of
the capital stock of the Bank of Mont.
real entered in the books of the bank
in the name of W. G. P. in trust, anq
which the said W, G. P., one of the
grévés and manager of the estate, had
pledged to the respondent foradvances
made to him DerSonally. H. P, ¢ al,
appellants, representing the substity.
tion, by their action Sought to have
refunded the money which they alleged
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the Rev. J. P., one of them, had paid
by error as curator, to redeem shares
belonging to the substitution. The
shares in question were not mentioned
in the will of William Petry, and there
was no inventory to show that they
formed a part of the estate, and no
acte d’emploi or remploi to show that
they were acquired with the assets of
the estate.

Held, aftirming the judgment of the
court below, per Ritehie, C. J., and
Fournier and Taschereau, JJ., that the
debt having been paid with full knowl-
edge of the facts, the plaintiffs could
not recover.

Per Strong and Fournier, JJ., that
bank shares cannot be held, as regards
third parties in good faith, to form
part of substituted property, on the
ground that they have been purchased
with moneys Dbelonging to the sub-
stitution, without an act of investment
in the name of the substitution and a
due registration thereof: Arts. 931,
938, 939, C. C.; Patterson, J., dis-
senting. Pelry v. Caisse @’Lconomie,
Supreme Ct. of Canada, 17 Nov. 1891.

BANKRUPTCY — SEE ALsSO IN-
SOLVENCY.

CoONTEMPT OF COURT—REFUSAL OF
WITNESS SUMMONED UNDER S. 27 OF
THE BANKRUPTCY AcT, 1883 (46 & 47
vicr, ¢. 52), 10 SUBMIT TO EXAMINA-
TION — MOTION FOR COMMITTAL —
CIvIiLL PROCESS — PRIVILEGE OF PAR-
LIAMENT—BANKRUPTCY RULES—1886,
RR. 70, 8S.

On a motion by a trustee in baunk-
ruptey to commit a member of Parlia-
ment to prison for contempt of Court
in having refused to submit to exami-
nation touchm«r the bankrupt’s affairs,
when summoned for that purpose under
s. 27 of the Bankruptey Act, 1883, the
witness claimed privilege of Parlia-
ment.

IHeld, that as the order of committal
would "be in its nature, not punitive,
but a civil process 5o enforce ohedlence
to the order of the Court, an attach-
ment would not lie, and that the wit-
ness was privileged from arrest. In re
Armstrong. Iz parte Lindsay, (1892),
1 Q. B. 327.

Monthly Law Digest and Reporter.

BANKS AND BANKING — Sk
ALSO CONSTITUTIONATL Law 1, 2.

1. LIABILITY OF DIRECTORS.

The directevs of & savings bank, whe
have in gou.. faith lent to one persm
a sum greater than one-fourth of the
banks’ capital stock, contrary to law,
are liable to the bank or its receiver
for any loss that may accrue from sucl
loan, although the statute itself doe.
not provide any penalty for its viol
ation. The wilful violation of the
statute, and consequent loss therefram,
furnish sufficient proof of liahility,
1 Mor. Priv. Corp., § 555 ; Association
v. Coriell, 34 N. J. I‘q., 383 ;5 Bank v
Wilcox, 6o Cal., 126 ; Pus: v S]uum
Lorst, 67 Mo., 64, distiu«uished. Mo,
Sup. Ct., Dac. 2, 1891; l‘hompson v
Greeley. Oplmon bv ‘\hcfarhne Joo

2. SHARES OF BANK Strock HELD iy
DECEASED PERSON — INJUNCTION Tu
COMPEL TRANSFER OF SHARES To
EXECUTOR — SHARES SPECIFICALLY
DEVISED — THE Baxk Act R. S. (...
120, ss. 29, 30, 32, 34, 35.

B. held twenty-six shares of stocko
the above bank, registered in her nam
at the time of her death. Probate ¢
her will was granted to the plaintif
who wished to sell and dispose of tl
shares and have the bank assign andw
transfer the same to the purchase
under ss. 29 and 30 of the Bank Ad
He then made and filed with the bait
the declaration provided for bys. ?L
of the act. and also filed a copy of
probate of the will showing thatk
was executor, and required the bad
to transfer the stock to him assuéd
which they refused to do, on ty
ground that by the will the stock w
specifically bequeathed to be dividg
among certain legatees., The plaint
then applied for a mandatory injuu
tion to compel the transfer, and t
question raised was whether the bas
was compelled to do so without t
consent of the legatees and cestuisg
trustent. J

Held, that by R. S. C. ¢. 120 it v
the duty of the bank to make i
transfer, where the provisions of §
32, 34 and 35 had been complied wit
and that there was no obligation i
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the bank to see that the bequests of |
the will were carried out by the
executor. Boyd v. Bank of New Bruns-
wick. Supreme Ct. of New Brunswick,
January, 1892,

3. PAYMENT OF FFORGED DRAFT BY
DRAWEE,

W.,on December 17,1885, presented
to defendant bank at Kansas City a
letter of introduction from a bank at |
Nevada, showing his genuine sigua-
ture, and also a certificate of deposit, .
a small portion of which he collected,
© Jeaving the balance on deposit. He
rented an office, and December 22nd,
employed a book-keeper. On the same
day he deposited with defendant a
draft on New York for $3,500, drawn
by an Omaha bank, and on December
Wrd drew $2,500. On the afternoon
of the same day he deposited a draft
for $4,000, drawn by an Omaha bank
i on plaintiff bank at Chicago. On Dec.
24th he drew $4,500, and left town.
At that time his balance in defendant
4 bank was $550. Defendant, December
3 24th, sent the draft of $4,000 to its
3 correspondent in Chicago, ¢ For collec-
8 tion,” and it was paid by plaintiff
g bank, the drawee, through the Chicago
g Clearing House, on December 26th.
g January 4th it was sent to the drawer
£ bank at Omaha, where it was found to
g he aforgery. The officers of the Omaha
% bank, as well as the clerk whose name
g was signed to the draft, at first thought
¥ it genuine. Due notice of its forgery
£ was given to all parties, but W. could
4 not be found.
¥ Held, that defendant was not negli-
gent in its dealings with W., either
:hefore or after presentation of the
s draft, and that it was a bone fide owner
%of the draft; that Ly its indorsement
fthe same, “Tor collection,” it only
waranteed the genuineness of the
payee’s signature, and retaived title
liereto until it was paid by the drawee
ank, of which fact the latter had
lotice by such indorsement; and an
ction would not lie by the drawee to
ccover the amount thereof. North-
cestern Nat. Bank of Chicago v. Bank of
Commerce of Kansas City. Sup. Ct. of
Il}sousri, Dec. 1891, 11 R. R. & Corp.
- d., 86.
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4. NATIONAL—CONVERSION — B¢
TION OF REMEDIES—ACTION ON NOTE.

(1) TheRevised Statutes of the Unit-
cd States, section 5201, which forbids
National banks to make loans on the
security of shares of their own capital
stock, does not invalidate such a loan,
since only the government can take
advantage of the breach of the law.
Banlk v. Matthews, 98 U. S. 621 ; Bank
v. Whitney, 103, id. 99; Jortier v. Bank,
112, id. 439 ; Wyman v. Bank, 29 Fed.
Rep. 784 ; Thompson v, Bank, 113 N.Y.
325, 334 ; Bank v. Savery, 82, id. 291.
(2) The cashier of a National bank, in
order to obtain security for a note dis-
counted by the bank, procured from
the maker an assignment to himself of
some stock in the bank. In order to
evade the National Banking Law he
put the stock in a separate envelope,
and indorsed the note himself. Ileld,
that he held such stock for the
bank as eashier, and that for his misap-
propriation thereof the sureties on his
official bond were liable. (3) A suit by
the bank against the cashier as indorser
of the note and the recovery of judg-
ment therein does not estop the bank
from suing the sureties for the mis-
appropriation of the stock, since the
two causes of action wre concurrent,
and not inconsistent. By indorsing the
notes, not formally bvt as it must now
be assumed with the intention of bind-
ing himself, Rutherford became liable
to the plaintiff on his contract. Sub-
sequently, by misappropriating the
security that he had taken and was
holding as cashier for the plaintift’s
benefit, he violated his fiduciary re-
lation to the bank, and made himself
liable in tort. The latter causeof action
acerued nearly five years after the
former, to which it had only an acci-
dental relation. His liability on the
notes did not prevent him from wrong-
fully disposing of the bank’s collateral,
and making himself liuble on thab ac-
count also. The casual circumstance
that one payment would discharge both
liabilities does not aiffect their inde-
pendent origin and nature, because no
fact essential to liability on the note
was essential to liability for the misap-
propriation. There was @ breach of
contract, and also a breach of duty, in
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no manner dependent on such contract.
Under such circumstances no election
ofremedies was required, for both were
available. Manning v. ]wemm T3N.Y.
4D, 515 Morgan v, Skidmore, 3 Abb. N.
C. 925 Morgan v. Powers, 6 Barb. 45
White v. Whiting, SD.l]y, 23,25 ;6 Am,
aud Eng. Enc. Law, 248, Second Div.,
Dee. 1, 71891. Walden Nat. Bank v.
Birch. Opinion by Vann, J. 7 N. Y,
Supp. 934, affirmed, 45 Alb. L. J. 154,
New-York Court of Appeals.

BENEFICIARIES, CIHANGE OF — See

Benetit; A&socmtlons 1.

BENEFIT ASSOCIATIONS

1. BENEFIT CERTIFICATE— CHANGE
OF BENEFICIARIES.

A holder of @« mutual benefit certifi-
cate had three sons and a daughter,
and made the “children’’ the benefici-
aries, but afterwards cansed the names
of the sons only to be inserted after
the word ‘““children.”

Ield, that since neither the certifi-
cate nor the laws of the society pro-
vided for a change of beneficiaries, the
daughter acquired a vested right as
a4 beneficiary, which would descend to
her heirs at her death. Johnson v.
Alall, 17 S. W. Rep. 874 Ark. Sup. Ct.

. Dury TO0 LEVY ASSESSMENTS

A certificate of membership by which
the association agrees, upon the mem-
ber’s death, to levy anassessment, and
to pay the money thereby collected
“to his devisees, or, in the event of
their prior death, to the legul heirs
or devisees of the certificate holder,”?
obliges the association, in case the
member dies intestate, to levy un
assessment, and pay the proceeds to
his heirs. Such obligation may be
enforced by suit in equity for specific
performance. Covenant Mut. Ben. Ass'n
v. Seurs., 29 N. E. Rep., 480, Il1l. Sup.
Ct.

BENEFIT CEKRTIFICATE — See Insur-
ance 15—Benefit Ass’ns.

BILL or ExcHANGE—See Bills and
Notes 2—Contlict of Laws.

BILL: OF LADING — Sre ALSO
CHARTER-PARTY.

Monthly Lew Digest and Reporter.

CONSTRUCTION — LIBERTY TO bg
VIATE FROM SPECIFIED VOYAGHE —
EXTENT OF DEVIATION AUTHORIZED,

In an action by shippers-of goolh
against the shipowners for damage 1
the goods, it appeared that the gools
were shipped under a bill of Iading,
which stated that the goods (oranges
were shipped on board the defendanty
steamer, ‘“ now lying in the port o
Malaga, bound for Liverpool, with
liberty to proceed to and stay at am
port or ports, in any rotation, in the
Mediterranean, Levant, Black Sca, or
Adriatie, or on the coasts of Africa,
Spain, Portugal, Franece, Great Britain
and Ireland, for the purpose ot deliver
ing coals, eargo, or passengers, or fo
any otherpurpose whatsoever.?—Afte
the oranges had been shipped at Malug
the Shlp instead of going direct te
Liverpool, went first t.o Burrimm, il
port on the north-east coast of Spain
about two days’ steam from Malag
and afterwards returned and procecd
ed to Liverpool. By reason of the delay
thus oceasioned, the oranges were i
a rotten state when they arrived a
Liverpool.

Held, that the general words of
bill of lading must be limited with
reference to the specified voyage, anig
that they ouly allowed the ship
proceed to ports which were [fairk
and substantially in the ordinurg
course of the voyage, that they dil
not justify the actual deviation ; anl
that the defendants were liable. Vo g
getson v. Glynn, [1892] 1. Q. B. 337

BILL OF SALE.

AFFIDAVIT OF ‘‘ BoNa Fipgs ™ '—\u g
HERENCE TO STATUTORY FORM—DPruu§
OF EXECUTION—ATTESTING WITMx

Where an affidavit of bone fides toiff
bill of sale stated that the bLill of sakjg
was not made for the purpose of hold
ing or enabling the bargainee to hlg
the goods mentioned therein aguinj
the creditors of the bargainor, “hik
the form given in the Statute uses il
words ‘¢ against «ny creditors of
bargainor,’” such variation Qid wjg
avoid the bill of sale as against aj
ecution creditors, the two expressiog
being substantially the sume. Gwytl
J., dissenting.
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The statute requires the affidavit to
be made by a witness to the execution
of the bill of sale, but as attestation is
not essential to the validity of the
instrument, its execution can be proved
by any competent witness, Jimerson v.
Bannerman, 19 Can, S. C. R, 1.

Notes.

1. ¢ { think the evidence furnished by the
statute itself by means of the retention of the
expression “ the creditors”, in the two cognate
sections (3 and 4) proves that the legislature
regarded the two forms of expre-rion as
vractically synonymous,”  Patterson, J.

9, We have in this particular a different rule
of construction to follow from that on which
we had lately to act in Arckibald v. Hubley, 18
Can. 8. C. R116 in applying a statute which
required a rigid adherence to the forms it
prescribed.”  Patterson, J.

3. In this case it was held, that the omission
of tho date and the words * before me " from
the jurat of an affidavit accompanying a bill
of sale undere. 4 of the Nova Scotia Bills of
Sale Act (R. S. N. 8., 5th Ser.) makes such
affidavit void and the defect cannot be supplied
by parol evidence in proceedings by a creditor
of the assignor against the mortgaged goods.
Gwynne, J., dissenting.

4. The interpretation ordinance of the N. W,
Territories enacts that slight deviations from
forms prescribed by the ordinauces, not affect-
ing the substance or calculated to mislead,
shall not vitiate them.

BILLS AND NOTES.—SEE ALSO
CONFLICT OF Laws.

1. PROMISSORY NOTE—INDORSEMENT
—Proor.

Held, that in the trial of facts in an
action upon promissory notes, recourse
must be had to the English laws in
force on May 30, 1849, by force of which
parol testimony is admissible to prove
that the indorsement of a promissory
note was given upon the request and
for the accommodation of the bearer

ud not to guarantee the maker. North-
Ecld v. Laurance, S. C. Montreal, 1891,
21 Rev. Leg. 359.
oles.

1. The liabilities ¢nfer se of the successive
dorsers of a bill or promissory note, must, in
¢ absence of all evidence to the contrary, be
etermined according to the ordinary princi
les of the law merchant. He who is proved or
itted to have made a prior indorsement
ust, according to these principles, indemnify
biequent indorsers. But it is a well establish-
| rule of law that the whole facts and cir-
stances attendant upon the making, issue
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and transference of a bill or note may be legi-
timately referred to for tho purpose of ascer-
taining the true relation to each other of tho
parties who put their signatures upon it, either
as makers or asindorsers ; and that reason-
able inferences, derived fiom these facts aund
circumnstances are admitted to the ofiect of
qualifying, altering, or even inverting the re-
lative liabilities which the law merchant would
otherwise assign to them. It isin accordance
with that rule, that the drawer ofa bill is made
liable in relief to the acceptor, when the facts
and circumstances connected with the making
and issue of the bill, sus‘ain the inference that
it was accepted solely for the accommodation
of the drawer. Even where the liability of the
party, according to the law merchant, is nat
altered or affected by reference to such acts
and oircumstances, he may still obtain relief by
shewing that the party from whom he claims
indemnity agreed to give it him; but in that
case he sets up an independent, and collateral
guarantee ; which, he can only prove by means
of a writing, which will satisfy the Statute of
Frauds.

Where the directors of a company mutually
agreed with each other to become sureties to
the bank for the same debts of the company,
and in pursuance of that agreement successive-
ly indorsed three promissory notes of the
company, .

Held, reversing the judgment of the Court
below, that they were entitled and liable to
equal contribution inter se, and were not liable
to indemnify each other successively according
to the priority of their indorsements. Reynolds
v. Wheeler, (10 C. B. (N. 8.) 561) approved ;
Steele v. McKinlay, (5 App. Cas. 754) dis-
tinguished.

According to the Civil Code of Lower Canada
(arts. 2340 and 2346) the law of England, in
force on the 30th day of May 1849 is applicable
to the question raised in this appeal. Macdon-
ald v. Whitfield, Privy Couacil, 1883, 8 App.
Cas. 733.

2. See Macdonald v. Whitfield. 2 Dorion's
Q. B. Repts 165. Scoil v. Quebec Bank, 7 L. N.
343 ; Merchants' Bank of Canadav. Whitfield,
2 Darion’s Q. B. Repts 157 ; art. 2326 8. R. Q. ;
arts. 2340. 2341 and 2346 C. C.; Léveillé v.
Daigle, 2 Dorion’s Q. B. Repts 129 ; Scoté v.
Turnbull, 6 L. N. 397 ; Deschamps v. Léger, 3
M.L.R,S.C.p. L.

2, BILL OF EXCHANGE — PRESENT-
MENT FOR ACCEPTANCE — DECLARA-
TION, WHAT IT SHOULD ALLEGE—DE.
MURRER—LEAVE TO AMEND.

This was an action on a bill of ex-
change drawn by the defendant upon
J. R., payable to his own order, ninety
days after sight, and indorsed to the
plaintiffs. The declaration, after stating
the drawers and indorsers of the bill
and that it was overdue, alleged as
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follows :—* and the said bill was duly
presenfed for payment and was dis-
honoured, whercupon the same was
duly protested for non-payment, of all
of which the defendant had due notice
but did not pay the bill.»

The defendants demurred to the de-
claration on the ground that it did not:
allege that the bill had been presentoed
for aceeptance, nor that it had matured
when it was presented for payment.

dleld, that it was necessary to aver
presentment in order to shew the time
when the bill beeame due, and that the
plaintifts had a cause of action.

Demurrer allowed, with leave to the
plaintifls to amend the declaration on
payment of costs,  Merchants’ Bank of
Hulifax v. Roatt, Supreme Ct. of New
Brunswick, January 1892, Can. L. T.

3. CHECKS—DAYS OF GRACE.

An instrument in form of a check,
which read : *¢ 100 Franklin St. $200.
Boston, At 31, 1889. The National
Revere Bank of Boston, pay to the
order of Geo. H. Towle, Oct. 1, 1889,
two hundred dollars. No. 9,288, [Sign-
ed] Samuel W. Creech, Jr.,” was a
check and was not entitled to grace.
The question whether a check made
payable on a day subsequent to its date
should be regarded as a check or as a
bill has been decided differently in
different jurisdictions. In re¢ Brown, 2
Story, 502; Champion v. Gordon, 70
Penn. St. 474 Bank v. Wheaton, 4 R.
1. 30 ; Tvory v. Bank, 36 Mo. 475 ; Hen-
derson v. Pope, 39 Ga. 361 ; Morrison v.
Bailey, 5 Ohio St. 13 ; Minturn v. Fisher,
4 Cal. 36; Bowen v. Newell, 13 N. Y.
290. In the present case the check ap-
pears to be upon one of the ordinary
printed blanks of the bank on which it
is drawn. Ifis dated August 31, 1889,
and the only difference that is suggest-
ed between it and an ordinary check is
that it is made payable October 1,1889.
If it had been post-dated as of that date
it would not have Leen payable until
then, and yet, would in that case have
been a check. [t has all the other
characteristics of a check, and we can-
not believe that it was intended by the
parties, or would have been taken by
the bank on which it was drawn, as
any thing else than a check. It is often
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convenient to make a check payahle gt
a future day, and we see no valil
distinction between post-dating it ang
making it payableata subsequentdite,
In the latter case, as in the former, i
is expected that it will be presented
on the day when payable, which in the
one instance would be the day ol its
date, and in the other the day fixed fur
its payment, and that there will In
funds to meet it, and that it will they
be paid. And neitherin the latter case,
any more than in the former, would i
be expected that the holder would pre
sent the cheek for aceeptance before
payable to the bank on which it was
drawn, and on its refusal to aceept i
protest it and bring suit forthwity
against the drawer for non-acceptanee,
‘We think it befter accords with the
intentand understanding of the partia
and of bankers and business men gen
crally to treat the instrument in suit
as a check than as a bill of exchange,
and we see no valid objection to doing
$0. Mass. Sup. Jud. Ct., Jan, 9, 150
Way v. Lowle. Opinion by Morton,J
45 Alb. L. J. 177,

4. PROMISSORY NOTE ~— PRESENT
MENT FOR PAYMENT -— WIERE DAy
ABLE,

Certain promissory notes were madg
payableabtthe Imperial Bank of Canad:
without stating any special place. Tle
notes were dated at Brandon. Tik
head office of the Imperial Bank wasa
Toronto, but it had a branch office
Brandon and the notes were presentd
at that office for payment. Ileld,:
sufficient presentment. 2h¢ Comme
cial Bank of Manitobe v. Bisselt, 7 Mu.
Reports, 586.

Notes.

I. In the absence of anything on the paj
to indicate or restrict the place of paymen
the presumption of law is that it is paviti
where dated, if dated at any place ; otherss
where made and delivered. Abbott's TrjE
Evidence, p. 411.

2, Whether or not due diligence to find tf
maker of @ note at the place where it isdatijg
will be sufficient, has beendebated. The pi
of date is prima facie evidence that it is U
place of the maker's residence and placeiik
business, and it is sufficient we should say. |
charge an indorser to have the note in
place at the timc of maturity, snd to mé
proper inquiry after the place of the mat:ge
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residence ot place of business, provided that
thie holder docs not know that his residence is
clsewhere.  And, it it were found that the
maker's residence ig clsewhere, it would not
devolve upon the holder the burden of showing |
that he made inquiries as to his residence.
Danicls on Negot. Instruments, 640,

BOARDS OF HEALTH.

ABATEMENT OF NUISANCE—NOTICE
70 OWNER OF PREMISES.

The making of an order by a board
' of health to a person as the owner of
certain real property, requiring him
{o abate a nuisance thereon, involves
a judicial determination that he is the
owner, and, as such, permits the ex-
istence of the nuisance; and the order
| is therefore void when made without
previous notice to him, even though
i the statute authorizing such order
% (Laws 1885, ¢. 270, § 3) does not
require notice of the making thereof ;
and @ failnre to comply therewith can-
wot he made the basis of a4 criminal
prosecution under the provision mak-
ing it a misdemeanor to wilfully violate
or refuse to obey such an order, (Laws
= 1885, ¢. 270, § 4). People v. Wood, 16
N.Y. Supp. 664, N. Y. Supreme Court.

BREACH 01 CONTRACT —See Insur-
Hance 3.

BUILDING CONTRACT.

CHARGES OF QUANTITY SURVEYOR—
3 Liainiey or BullhER—USAGE.

% The plaintiff, a quantity surveyor,
Jwas employed by an architect to take
-fout the quantities for a building about
$to be erected ; the defendant, a builder,
tendered for the work upon the basis
ofaspecification, containing the follow-
ing clause: ‘‘ To provide for copies of
quantities and plans, 25 guineas to be
aid to the surveyor »” (naming the
plaintiff) ‘“ out of the first certificate.”
he defendant’s tender was accepted,
and he received the first instalment of
ie price of his work from the build-
g owner, Inan action by the plaintift
recover the 25 guineas according to
dhe specification, cvidence was given
ghat, by the usage of the building |
ade, the builder whose tender was
ccepted was liable to the quantity
irveyor for the amount due for the

et g
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quantities ; but that if no tender was
accepted the building owner or arch-
iteet was liable

Held, that the usage was reasonable
and valid, and that there was evidence
of a contract with the plaintift’ upon
which he was entitled to recover.
Novth v. Bassett (1892), 1 Q. B. 333.

By-LAaw — See Municipal Corpor-
ations 1, 4.

CANCELLATION o Ponicy—=See Tu-

surance 7.

CARGO LERP 1IN PERIL FOR BENEFIT
or VeEssiL—See Maritime Law.

CARRIERS
OF GOODS.

I. DELAY IN DELIVERING CORPSE—
DAMAGES,

A wife can recover damages fov
distress of mind occasioned by the

negligence of a railroad company in
delaying the transportation of her
husband’s corpse. tale v. Bonner S.
C. Texas, Oct. 1891.
Note.

In the case of Teleyraph Company v. Simp-
son, 73 Tex. 422, the resulting injury was
somewhat similar to that in the present case.

2. DANGEROUS FrEIGHT — NEGLI-
GENCE OF SHIPPER — PERSONAL IN-
JUFIES—IVIDENCE — BEXCESSIVE VER-
DICT.

A quantity of naphtha was placed
in a car by a shipper and billed as
tearbon o0il.”?  Across the heads of
the barrels was branded the words,
*“Unsafe for illuminating purposes.”
On the trip the conductor entered the
war with o lantern to stop a leak, and
while so engaged was injured by an
explosion.

Held, that the shipper was bound to
so mark the barrels that the employees
of the carrier, in the exercise of ordin-
ary prudence, would ascertain the
explosive unature of the goods ; and
whether the brand mentioned was
sufficient for this purpose was a gues-
tion for the jury.

Evidence that the naphtha -was
billed by the shipper as carben oil
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under a contract with the company
whereby it was to be carried at the
same rate as carbon oil was admissible
to show good faith, but not for the
purpose of showing knowledge by the
conductor, as notice to the company
was not notice to him.

Evidence that the wooden barrels
in which the naphtha was shipped
were safe, and that naphtha was
ordinarily shipped in wooden barrels
by prudent business men, was ad-
missible.

Evidence that wafter the accident the

shipper changed the method of labeling !

the barrels was inadmissible.

At the time of the injury the con-
ductor was a vigorous and lals ‘ous
man, about 30 years old. He was
burned about the face so as to disfigure
him for life,and permanently lost the
use of his left arm. His right hand
was somewhat injured, and his feet
were badly burned. Hesuffered much
pain for several months.

Held, that a verdict for $25,000 was
excessive. Stendard 0il Co. v. Tierncy,
Ct. of Appeals of Kentucky, Dec. 1891,
11 R. and Corp. L. J. 92.

OF PASSENGERS.

3. EIECTMENT OF PASSENGER—
SUNDAY — PAYMENT OF FARE.

The complaintalleged that defendant
railroad company advertised to run an
excursion train on a certain day to a
certain place, giving the time of its
arrival and departure at the various
stations, and the fare for the round
trip ; that plaintiff went to one of the
small stations, and sought to procure

a round trip excursion ticket, but !

there were no such tickets for sale at
that station ; that plaintiff paid more
than the fare for the round trip at the
excursion rate to the conductor, and
took his receipt, and demanded that
he be carried the round trip; that,
returning on the same train, the same
conductor demanded a return fare,
and, on his refusal to pay, ejected
plaintiff from the train.

Held, that the complaint showed
sufficient compliance on plaintiff’s part
with defendant’s regulations to eutitle
him to the special excursion rate. The
fact that the trespass occurred om
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Sunday is no defence, since the actioy
was not based on a breach of contract,
but on the violation of «a , personal
right assured by law on plaintift’s com-
pliance with defendant’s vegulations
It was not incumbent on plaintift tq
pay the return fare demanded, and
then sue to recover the same, Singe
such a course would be purchasing y
right he already had. It was pe
defence that the ticket office had been
discontinued at this station, as plaintify

had o right to expeet defendant tg
i furnish reasonable facilities for obtain
ing tickets. Since the action was no
i based on a special contract with the
conductor, the substance of the cash
. fare receipt, and defendant’s regu
lations respecting the purchase of ex
cursion tickets, were immaterial. Chi |
cago St. L. & P. R. Co. v. Grahanm,
App. Court of Indiana, Nov. 1891, 11
R. and Corp., L. J., 57.

Notes.

I. The company may run an excursion trin
at reduced rates, and require passengers i
purchase tickets as a condition upon which
they shall obtain the benefit of such rates;
and it may enforce this rule against all who, &y
their own fault, fail to comply with it. I
however, a passenger is unable to procure 3
ticket through the fault of the company, li
may take passsge on such train, and upons
tender of a ticket fare will be entitled to all«
the rights and privileges that a ticket woull
afford him. Upon a tender of fare under sut
circumstances, the rclation of carrier and psx
senger would obtain, and the company wout
have no right to ¢ject such passenger, or dew
him passage, because he is without ut ticke
This principle is firmly settled by the decisior:
i of the Supreme Court of this State. Railrmi
Co.v. Rogers,28 Ind. i; Railroad Co.v. Myrile
51 Ind. 566 ; Railroad Ce.v. McDonouyh.s
t Ind. 289; Railwcay Co. v. Fix, §8 Ind. 3¥.
Godfrey v. Railway Co.. 116 Ind. 30, 1S N.E
Rep. 61; Pennsylvania Co. v. Bray, 125 Il
229, 25 N. E. Rep. 439.

2. As between carrier and passenger, thels
imposes a duty upon the carrier, independes
in a sense, of their contractual relations s
though incidental thereto, but which hasi
basis in the regard the law has for humanl
and personal security. Railroad Co.v. Fravlg
110 Ind. 18, 9 N. E. Rep. 594; Carroll v. Rui
road Co., 58 N.Y., 125.

3. If the appellee had paid the cxtm &
mand, ani been carricd to his destinatic
perhaps he could only recover the exce
unless some elemcut of special dumnages ente
{ ed into the occurrence; but he was not bex!
p to do this. This identical question wa. bl

the court in Railroad Co. v. Rogers, 28 Ind!}
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and in deciding it the court said: “ The plain.
{if was nnder no obligation to purchase, even
for a trifle, the right which was already his
own.”

4. see Poulin v. Can. Pac. Ry. Co., 1 M. L.
D. & R.. 73 and notes thereto.

CHANGE OF INTEREST OF INSURED—
see [nsurance S.

CHARTER-PARTY.

Bin, oF LADING ~— LIABILITY oOF
OWNER OF CHARTERED SHIP—PRIN-
CIPAL AND AGENT—MASTER—REGIST-
ERED MANAGING OWNER.

The owner of a ship, who was also
registered as managing owner, charter-
ed her for a period of four months, and
concwrrently agreed to sell her to the
charterer on certain terms, the sale to
he completed on the expiration of the
charter-party. It was provided by the
charter-party that the captain, ofiicers,
and crew (with the exception of the
chiel engineer) should be appointed
and paid by the charterer, and they

 were in fact so appointed and paid.
i The chief engineer might be and was
rappointed by the owner, who was to
pay for the insurance of the vessel and
tomaintain her ina thoroughly efficient
state in hull and machinery for service,
the charterer paying all other charges.
The charter-party reserved to the
ownersuflicient space for ship’s ofticers,
crew, fackle, and stores; and it was
also thereby provided that the captain
should he under the orders of the
charterer, and that the charterer should
gindemnify the owner from all liability
Fwising from the captain signing bills
of Jading. The plaintiffs shipped on
ghoard the vessel certain bales of cotton
Junder hills of lading, some of which
guere signed by the captain, and the
st by a firm of shipping agents who
wucted as the charterer’s agents at the
glors of shipment. Neither the captain
ier the shipping agents had any au-
hority to sign bhills of lading on behalf
0f the owner. This fact was not known
o the plaintiffs, who had no knowledge
hat the ship was under charter. The
otton having, during the currency of

wuer for the loss :

!

)

Held, reversing the judgment of
Charles J., that the intention and eff'ect
of the charter-party was that the owner
parted with the possession and control
of the vessel to the charterer, and that
provisions that were not comsistent
with this intention might be disregard-
ed; that, consequently, the captain
was not in fact, nor could he be tuken
to be, the servant of the owner; and
that as neither the shipping agents nor
the captain were the agents of the
owner, he could not be liable either
under the bills of lading, or for any
alleged negligence of the captain in
taking the vessel to sea in an unsea-
worthy condition, or by reason of his
being registered as managing owner.
Baumeoll Manufactur von Scheibler v,
Gilchrest £ Co. [1892] 1 Q, B. 253.

CuarreLs—See Sale of Goods 8.
CuEcks—See Bills & Notes 3.
CHILDREN—See Negligence 4, 6.

Ciry, Powers oOr¥ — See Riparian
Rights.

Crry, RIGHT OF T0 EXTEND STREETS
ACROSS Ra1LroaAD—See Railroad.

Co-HAaBITATION—See Criminal Law
& Procedure 3.

COMMISSION OF INQUIRY—Sc¢e Con-
stitutional Law 3.

COMPANIES.

1. MEMORANDUM OF ASSOCIATION—
ALTERATION OF OnJECTS—EXTENSION
70 NEW BUSINESS—ALTERATION OF
NaME OF CoMPANY — COMPANIES
(MEMORANDUM OF ASSOCIATION) ACT,
1890 (33 & 34 Vicr., ¢. 62, s. 1.

A marine insurance company applied
under the provisions of the Companics
(Memorandum of Association) Act,
1890, for the sanction of the court to
resolutions altering the company’s
deed of settlement, by extending the
ohjects of the company so as to combine
therewith businesses in the nature of
life, five, and accident insurance con-
nected with marine risks. There was

@he charter, been lost at sea by reason j evidence that such businesses were
aswas alleged) of the unseaworthiness 1 commonly transacted by marine insur-
[ the vessel, the plaintiffs saed the : ance companies at the preseut time,

{and that they could conveniently or
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advantageously be combined with the
existing business of the company :
Held, tollowing In re Loreign and
Colonial  Government Trust  Company
[1891] 2 Ch. 395, that the proposed

38

1

alteration ought to be sanctioned only ,

on the condition that the name of the
company should be altered in such
manuer uas shoald be approved of by
the judge in chambers, so as to indicate
to persons dealing with the company
the extended nature of the company’s
business. Jn r¢ Allience Murine Assur-
ance Company [1592], 1 Ch. 300.

3. ARTICLES OF ASSOCIATION—CON-

STRUCTION — DIRECTOR — QUALIFICA-
TTON—T1E ComraNiks Acr 1862 (25
& 26 Vie., cap. 89 sics. 23, 30).

The articles of a company registered
under the Companies Acts, as an un-
limited Company, provided that any
twoof thedirectorsshould bea guorum,
that any member holding ten shares
should be eligible as a director, and
that ©* in case any share or interest in
this concern shall be held in the name
of a company or firm, only one in-
dividual partner of that company shall
be entitled to attend »ud vote at the
general meetings, and to give proxy
as  aforesaid, whose name shall be
entered in the beoks of the company
as the ostensible holder, and no trastee
on the bankrupt estate of a partner
shall be entitled as such to attend any
meetings or to vote by proxy at the
same.”

A call having been made at an
ordinary meeting by @ quorum of the
directors who were registered indivi
dually, and as possessing more than
ten shares each, asharcholder objected
to their qualification, alleging that
they had no beaeficial right in their
shares, but held them in trust for a
ceriain company, and further that as
such partners of this company only
one was cntitled to act.

The Gourt keld, that this defence was

irrelevant on these grounds—(1) that ;

as the dircctors were registered in-
dividually, and were therefore liable
individually for all the obligations of
an individual shaveholder, they were
entitled to all the privileges pertaining
to such a character : (2) that the word
¢ held * in the clause ** any share held

¢

I distribution among the creditors.
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in the name of a_company *’ was equi-
valent to *“ registered,”” and did ny
apply to the shares held by the direg-
ors ; and that as the dircefors wepe
not registered as ¢ ostensible holders:
for the company for which they were

" alleged to hold in trust, the restrietio

on persons registered as such did ag
apply to them; (3) that the article
founded on did not affect the presen
case, as it applied only to generl
meetings.  Galloway Steam Packet €y,
v. Wallace, 29 Scot. Law Rep. 204,

3. LIMITED BY GUARANTER — RiGur
IN SECURITY — PLEDGE — POWER To
HYPOTHECATE GUARANTEE LETTERS )y
SECURITY OF ADVANCES — Ui
VIRES—COMPANIES ACT, 1862 (25 and
26 Vic. ¢. 89.) sEc. 9.

In the memorandum and articles of
association of @ company registerdl
under the Companies Act, 1862, asy
company limited by guarantee
empowered to create a guarantee fund,
the subscribers to which were, intl
event of a winding-upand there hein
a deliciency of assels, to contribuie w
the assets of the company 1o the exfen
of their guarantee, it was provile
that the company might borrow moner
and, in security thercof, uassign w
brvothecate to the lender the gus
rantee obligations, letters, and relativ
documents from subseribers to ik
guaranteefund. Theexecutive coun
having borrowed a sum of money fi
a bank in terms of the above provision.
hypothecated the letters of guaraniv
to the bank in sceurity of the advane

In a voluntary liquidation, unle
supervision of the Court, the liguidai:
presented @ note praying the Courdx
ordain the bank to deliver the letie
to him, and to declare that the bad
had ne valid security or prefercie
over the guarantee fund or lettes:
guarantee for payment of {heir &
vances.

The Lord Ordinary (Stormoath D
ling) granted the prayer of the petiis
holding (1) that as the gnaranteefw
had no existence until the comp
went into iiquidation, and ihen o
in the event of there being a deficies
of assets, and for the purpose of ¢

was ulira vires of the execulive cont



to creale a seceurity aver it in favour
of any particular ereditor; and (2)
{hat in any view the hypothecation or

to constitute a preference over the
fund in competition with the liquida-
tor, who was entitled to possession of
the letters as accessorvies of the fund.

: Sess. Cas. 4th, Ser. 1225,
. Noles.

Neither the memorandum nor the articles of
aszociation can confer power upon directors to

* o any thing contrary to the s*atutes by which |

limited liability is allowed. OF this there are
two very recent illustrationsin Scotland (Klenck
v. East India Co. for Exploration aud Mining,
Limited, Dec., 21, 1858, 16 R. 271, and General
Property Investment Co. and Liquidator v.
Matheson’s Trustees, Dec,, 21, 1888, 16 R. 232)
where it was held wlira vires of a company in
the one cuse to issue its shares at & discount,
and in the other to purchase its own shares,
althongh there was power to that effect in the
memorandum and articles. ‘Fhese eases were
deended in conformity with Trevor v. Whitworth
in tha house of Lords (1887, 12, L. R. App. Cas.
B i 409 ) which was al-oa case of a company buying
E : its own shares.

L When the directors of a company limited by
1 shares, had exercised a power ~ontained in
£ 2 the atticles to ¢ borrow on morigage of all or
any part of the praperty of the company ” and
to mclude in any such mortgage “all or any
definite proportion of the capital of the compa.
ny then uncalled * it was held by the Court of
Appeal that the calls to be made by the
Tiquitdator in the winding-up were bound by the
mortgages, and that the several mortgagec
were entitled to have the calls applied in
-4 pavment of their mortgage debts in priority to
the general creditors.  In re LPyle Worlks 1890,
&1 R4 Ch. D. 534,

COMPOSITION.

¢ LOAXN TO BrrecT PAYMENT—SECRET
£ AGREEMENT — FAILURE TO PAY —
Anrrs. 1039, 1040, C. C.

On the 20th December, 1883, the
creditors of one L. resolved to accept a
composition payable by his promissory
notes at four, five, and twelve months.
At the time T, was indebted to the
$ixchange Bank, then in liquidation,

who did not sign the composition deed,
i asum of $14,000. B. and others, the
appellants, were at that time accom-
odution indorsers for 37,415 of that

mount, and held as security a mort-
e dated 5th September, 1581, on
tL.’sreal estate, The bank having agreed
{0 aceept 25,000 cash for their claim,

MRS U NTESEEE

TV
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pledge of the letters was ineffectual |

Robertson v. British Linen Co. 18 Sec. |

139

B. el al., on the 11th January, 1884,
advanced $3,000 to I., and took his
promissory notes and a new mortgage
for the amount, having discharged and
z released on the same day the previous

mortgage of the 5th September, 1881,
PPhis new transaction was not made
} known to D. el «l., who on the 14ih
 Janwary, 1834, advanced a sum of
i 3,000 to L. to enable him to pay off
the Exchange Bank, and for which
they accepted L.%s promissory notes. 1.
the debtor, having failed to pay the
second instalment of his notes D. ¢l ul,
who were not originally parties to the
i deed, brought an action to have the
transaction between I. and the ap-
pellants set aside, and the mortgage
declared void on the ground of having
been granted in fraud of the rights of
the debtor’s creditors.

Ileld, veversing the judgments of the
courts below, that the agreement by
the debtor L., with the appellants was
valid, the debtor having at the time
the right to pledge a part of his assets
to secure the payment of a loan made
to assist in the payment of his com-
position. The Chief Justice and Tas-
chereau, J., dissenting.

Per Fournier, J. That the mortgages
ought to be set aside, having been re-
gistered on the 13th January, the res-
pondent’s right of action was prescrib-
ed by one year from that date. Art.
1040 C. C. Appeal allowed with costs.
Brossard v. Dupras, Supreme Court; of
Canada, 16 Nov. 1891.

CoxpiTIoNS—See Insurance 12,

CONFLICT OF L.LAWS — SEE
ALSO FOREIGN LaAw.

BIiLl. oF EXCHANGE — OVERDUE
INLAND BIiLL INDORSED ABROAD —
Craias BY DIFFERENT HOLDERS IN
ABSENCE OF PAYER—INDORSEE WiTH
VAL TiTiE UNDER FoREIGN Law—
RienTs AGAINST Prior HoLDER WiTH
EQUITABLE TITLE 1IN ENGLAND — CON-
FLICT OF LAWS—BILLS Or IEXCHANGE
Acr, 1882 (45 AND 46 Vicr. ¢ 61),
sS. 29 (sun-s. 2), 36 (sum-s. 2), ¥2
(sus-s. 2).

A bill of exchange, drawn and
accepted by English firms, and payable
in England to the order of X. & Co.,
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was indorsed in Norway by X. & Co.,
to the order of M., who indorsed it in
blank and handed it in Norway to S.,
asagent for A, an Englishman residing
in London, and an Eoglish firm of A,
& Co. carrying on business in London
(in which A. & J. were partners).
While the bill was in the hands of S.,
and still current, it was seized in
excceution under a judgment obtained
in Norway Dby a credifor of J., andg,
after, the bill had become overdue, it
was sold by public auction to M. The
seizure and sale took place in the
ordinary course of Norwegian law,
under which a perfect title was confer-
red by the sale on M. freed from all
equities —that law not recognising the
Baglish doctrine that the purchaser
of an overdue bill only gets such title
as his vendor had, or any difference
as to extent of negotiability between a
carrent and an overdue bill. M, sold
the bill in Sweden ( the law of which
is the same for this purpose as that of
Norway) to K., who bought in the
ordinary course of business, without
knowledge of any infirmity of tifle to
the bill. K.sent the bill for collection
to his agents in England, the N. Bank.
Before presentation for payment A, and
A. & Co. obtained an ex parte injunc-
tion restraining the drawersand accep-
tors from paying the bill, and after
presentation A. and A. & Co., obtained
an ¢x parie injunction against the N.
Bank, restraining them from parting
with the bill. By arrangement, the
proceeds of the bill were paid into
Court, and the N. Bank and all the
defendants exeept K. were dismissed
from the action :

Ield, by Romer, J., that sub-sect. 2
of sect. 36 of the Bills of Exchange
Act, 1882, which provides, that ‘“where
an overdue bill is negotiated, it can
only le negotiated subject to any
defect of title affecting it at its matur-
ity, and thenceforward no perso.. who
takes it can acquire or give a better
titie than that which the person from
whom he took it had,” is only declara-
tory of the Euglish law when that law
applies ; and that, the action being in
reality to recover the Dbill, the only
question being between two persons
each claiming against the other to be
entitled to hold the bill and as holders

| effect a lawful purpose by unlawfal mean
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to obtain payment, and no question
being raised Ly or affecting the payers,
the case was nof within the provis
to sub-sect. 2 of sect. 72 of the Bills of
Exchange Aect., 1852, that ¢ where ay
inland bill is indorsed in a foreign
country the indorsement shall as
regards the payer be interprefed
according to the law of the United
Kingdon :

Held by Romer, J., and on appeal,
that the effect of the transactions in
Norway must be determined by Nor
wegian law, and that, as according fo
that law their effect was to give to M,
a complete title to the bill and it
proceeds free from all equities, the
title of XK. prevailed over that of .\
and A. & Co. Lebel v. Tucker ( Law
Rep. 3 Q. B.77) distinguished. dleod
v. Smith, [1892] 1 Ch. 238.

CoNJUGAL UxroN—See Crim. Law
and Proced. 3.

CONSIDERATION — See Contract {—
Insolveney 3—DPatent.

CONSPIRACY.
INDICTMENT—MOTION TO QUASH.

Held :—The offence of  conspiraey
to defraud ** results from the ‘¢ combi
nation to defrand » and this ecan I
exeeuted by means which in themselve:
may be lawful. It is not therefor
necessary that the overt acts should in
themselves constitute offences. Regim
v. MeGreevy et al, 17 Q. .. R. 196.

Notes.

«« Conspiracy is a crime which consists eitha
in & combination and agreement b7 personsd
dosome illegal act, or a combination and agre
ment to effect a legal purpose by illeg
means.” Baron Alderson, in Regina v. Fincet
C. &P, p. 9L

“ An indictment for conspiracy ought &
show that it was for an unlawful purpose, ori

Lord Deuman, in Regina v. Seward, | A. &
p. 713,

% The crime of conspiracy is complete if t®
or more than two, should agree to do an illez
thing; that is to effect something in itself v
lawful, or to effect by unlawful means som
thing which in itself may be indifferent orew
lawful.” Chief Justice Tindal, in O'Connellt
Regina.

CONSTITUTIONAL LAW.




A [. VALIDITY OF DOMINION Acrs—31
o V. , Lo 17 (1))-—"53 V.c¢. 50 (D)—BANK-
- 1\(. AND INCORPORATION OF BANKS—
k| BANKRUPTCY AND INSOLVENCY — TAX-
o oAroN—BXEMPTION—CROWN Lanns—
i BENEFICIAL INTEREST OF CROWN —
1 ONTARIO.

The Bank of U.C. was insolvent when
. the B. N. A. Act was passed, and all
its property and assets had been trans-
ferred to trustees. By 31 V., e, 17,
% the Dominion Parliament ratified the
E 3 assignment and constituted the trus-
P ; tees o body corporate with power to
3 zmrrv on the business of the bank so
-,f r us was necessary for winding up
E: g the same. By 33 V., c. 50, the same
l’n liament t;r'msiorred (L“ t;he property

E ,(xox emmenb Subsequently a piece of
e {land included in said assets was sold
E 2 by the Government and a mortgage
k 1taken for the purchase money. This
b i land was assessed by the municipality
in which it was situate and sold for
unpaid taxes. In a suit to set aside
this tax sale,

Hed, atfirming the judgment (sud
Fnomine I‘I;e Quccn v. Oounty of Welling-
ston) of the Court of Appeal (17 Ont.
3App. R. 615) that said acts of the
ZDominion Parliament were intre vires.
Per Ritchie, C. J. Parliament hav-
ing legislative jurisdietion over ‘‘Bank-
%‘ug and the Ineor poration of Banks,”’

RSN ’li;xnm;dm

Fad over ¢ Bankruptey and Insolven-
y,”? could pass the aets in question.
t.3 Per Strong, Taschereau and Patter-
son, JJ. The right of the Dominion
arliament to pass thesaid acts cannot
e referred to its right to legislate
ith respeet to ‘¢ Banking and the In-
orporation of Banks,”” but is derived
from its jurisdiction over ¢ Bankrupt-
¢y and Insolvency.”
Held, also, that the Crown having a
beneficial interest in the lands on
i¥hich it held a mortgage, such lands
¥ere exempt from taxation and the
X sale was invalid. Appeal dis-
Rissed with costs. Quirt v. The Queen,
ipreme Court of Canada, Nov. 1891.

2. VALIDITY OF DOMINION ACTS—
V.c. 1733 V. ¢. 40—BANKING AND

Monthly Law Digest and Reporter.
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—EXEMPTION—CROWN LANDS—BENE-
FICIAL INTEREST 0¥ CROWN, ONTARIO.

The Bank oi Upper Canada was
insolvent when the British North
America Act was passed, and all its
property and assets had been trans
ferred to trustees. By 31 V. e. 17 the
Dominion Parliament ratified the as-
signment, and constituted the trustees
a body corporate with power to carry
on the business of the bank as far as
was necessary for winding up the same.
By 33 V. e. 40 the same Parliament
transferred all the property and assets
of the bank to the Dominion Govern-
ment. Subsequently a piece of land
included in the assets was sold by the
Government and a mortgage taken for
the purchase money. 'l‘lns land was
assessed by the municipality in which
it was situate and sold for unpaid
taxes. In an action to set aside this
tax sale :—

Held, affirming the judgment of the
Court of Appeal, 17 A. R, 421, and the
Queen’s Beneh Divisional Court, 17 O.
R. 615, that these A.cts of the Dominion
Parliament were intre vires.

Per Ritehie, C. J.—Parliament, hav-
ing legislative jurisdiction over ¢ b'mk-
ing ‘md the incorporation of banks,
fmd over ‘““‘bankruptey and msolvency ”
could pass the Acts in question.

Per Strong, Taschereau and Patter-
son, JJ.—The right of the Dominion
Parliament to pass the Aets cannot
be referred to its right to legislate
with respeet to ‘¢ banking and the
incorporation of banks,?”” but is deriv-
ed from its jurisdiction over ‘¢ bank-
ruptey and insolvency.”’

Held, also, that the Crown having a
beneficial interest in the lands on
whieh it held a mortgage, such launds
were exempt from taxation and the tax
sale was invalid. Regine v. County of
Wellingion, Supreme Court of Canada,
16 Nov. 1891.

3. EXECUTIVE POWER—COMMISSION
OF INQUIRY—R. S. Q. 590, 598.—Pro-
HIBITION, WRIT OF

Held, reversing the judgment of
Wurtele J. (M. L. R. 6 S. C. 289.)

\CORPORATION OF BANKS — BANK-
PTCY AND INSOLVENCY—TAXATION

=1

1. An inquiry into an alleged attempt
to influence and corrupt members of
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the provineial legislature is a matter
connected with the good government
of the provinee, and the conduct of the
public business therein, within the
meaning of R. S. Q. 596.

12). A commission of inquiry issued by
the Lieutenant-Governor-in - Council
under the said section, has the same
power to enforce the attendance of
witnesses, and to compel them to give
evidence before it, as is vested in any
court of law in civil cases, and has
therefore the power to punish by fine
or imprisonment, or both, any con-
tempt of its authority by any person
summoned as a witness refusing to
appear, or to answer questions put to
him concerning the matters which are
the subject of such inquiry.

13). Under the provisions of the B. N.
A. Act 1867, the provincial legislature
was empowered to enact the provisions
contained in articles 596 and 598 of the
Revised Statutes of Quebec.

{4). Even ifthe commissioners, in the
course of the inquiry which they were
duly authorized to make, had per-
mitted some irregular or illegal ques-
tions to be put to a witness, their
improper ruling on the subjeet could
not have authorized the issue of a writ
of prohibition, which only applies to
cases of want of jurisdiction, and not to
cases of erroneous judgments, for which
other remedies are provided. Turcotte

. Whelan, M. L. R. 7, Q. B. 263.

CoxsTrRUCTION—See Bill of Lading
—~Companies 2.

CoNTEMPT OF COURT — See Bank-
ruptey.

CONTRACT OF SALE, SLIGHT VARIA-
TION FROM—See Sale of Goods 1.

CONTRACT OF SALE — See Sale of

Goods 2.

CONTRACTS.

1. RESCISSION — EVIDENCE — DAM-
AGES.

(1) Defendants contracted with plain-
tiff to furnish him a theatre for
performances by his comedy company,
plaintiff to receive therefor fifty per
cent of the gross receipts. In a letter
written by plaintiff to defendants sub-

Monthly Law Digest and Reporter.

sequent to said contract plaintiff inclos.
ed a written contract, to be signed by
defendants, for sixty per ceut of the
gross receipts, stating that he could
not think of playing for less. Defend-
ants in reply returned the contrae
unsigned, and said they did so because
* we have a contract signed by you
and do not need any other.” Held, that
plaintift was justified by defendants'
letter in considering the first contract
as still in force. Johnstone v. Milling, 14
Q. B. Div. 460 ; Frost v. Knight, L. R..

7 Exch. 111; Zuck v. MeQlur ¢, 95 Pem,

St. 541. (2) In an action for the breach
of such contract plaintift is entitled to
recover the amount of the losses he
sustained in preparing for the appear
ance of his company at defendants
theatre, and not the profits he migh
have made by the performances,
they are not ascertainable. Second
Division, Dec. 22, 1891. Bernstein v.
Meech. Opinion by Bradley, J. S N. 1.
Supp. 944, affirmed, 45 Alb. L. J. 101
New-York Court of Appeals. l

2, MUNICIPAL CORPORATION—C4ps-
city 10 ConTractr Excrpr Uspw
SEAL—MANITOBA.

G. in auswer to advertisement tend
ered for a contract to build a Dlridg
for the municipality of North Duiferin
and his tender was accepted by resol
tion of the municipal council. No by
law was passed authorizing G. to &
the work, but the bridge was builtai
partly p‘nd for. A balance remaind
unpaid, for which B., to whom G. I
dsswned the contmct notice of th
assignment having been given to t
council in writing, blonghﬁ an actie
This balance had been attached by
creditor of G., but the only defer
urged to the actlon was that therew)
no cont ract under seal, in the abscn
of which the corpomtxon could not
held liable. On the trial there w
produced a document signed by ¢
purporting to be the contract for {
building of the bridge. It had now
and was not sig ned by any officeré
the mumclp'ﬂmy The duplicate ©
alleged to have been mislaid inl
ofhce of tire clerk of the municipali

Held, reversing the judgment of
Court of Queen’s Bench for Manito

P

g

3.



¢ Man. L. R. 88, Ritchie, C.J., and
Strong, J., dissenting, that the work
having been executed and the corpora-

the benefit of it, they could not now be
permitted to raise the defence thab
there was no liability on them because
there was no contract under seal. Ber-
nerdine v. Municipality of North Duffe-
¥ & rin, Supreme Ct. of Canada, 16 Nov.

+ 1801,

{3 3. BNGINEBR'S CERTIFICATE —

% PINALITY OF—BULK SUM CONTRACT—
DEDUCTION—ENGINEERS, POWERS OF
; —INTEREST.

!

j In & bulk sum contract for various
% works, executed and performed, and
¢4 materials furnished on the Quebec

4 Hubour Works, the contractors were
s allowed by the final certificate of the
 engineers a balance of $52,011.

The contract contained the ordinary
powers given in such contracts to the
engineers to defermine all points in
dispute by their final certificate. The
work was completed and accepted by
the commissioners on the 11th October,
1832, but the certificate was only
granted on the 4th Februagy, 1886. In
an action brought by the contractors
(appellants) for $181,241 for alleged
balance of contract price and extra
work, :
Held, 1st, that although the certificate
' the engineers was binding on the
sparties and could not be set aside as
regards any matter coming within the
Hurisdiction of the engineers, yet that
shuch certificate can be corrected or
formed by the court where it is
lown that the engineers have im-
operly deducted from the bulk sum
ontract price the sum of $32,100 for
A alleged error in the calculation of
he quantities of dredging to be done,
ated in the specification, and the
uantitics actually done.
2nd. That interest could not be com-
uted from an earlier date than from
ie date of the final certificate, fixing
¢ amount due to the contractors
; nsdser the econtract, viz. 4th February,
g8 Strong and Gwynne, JJ., were of

inion that the certificate could have

Monthly Lew Digest and Reporter.

tion having accepted it, and enjoyed ;

143

removal of sand erroncously paid for
to other contractors by the commis-
sioners and charged to the plaintiffs,
Appeal and cross appeal allowed with
costs.  Peters v. Quebee Harbowr Com-
missioners, Supreme Court of Canada,
17 Nov. 1891.

4. SURETYSHIP — INDORSEMENT OF
Nom — Ricur 10 COMMISSION TOR
INDORSING—CONSIDERATION.

M. by agreement in writing, agreed
to become surety for McD. & 8. by
indorsing their promissory note, and
MeD. & S. on their part agreed fto
transfer certain property to M. as
security, to do everything necessary to
be done to realize such securities to
protect M. against any loss or expense
in regard thereto or in connection with
the note, to pay him a commission for
indorsing, and to retire said note
within six months from the date of the
agreement. The note was made and
indorsed and the securities trans-
ferred, but MeD. & S. were unable to
discount it at the bank where it was
ma e payable, and having afterwards
quarrelled with each other the note was
never used. In an aection by M. for
his commission :

Held, affirming the decision of the
Court of Appeal, Tascherecan and
Gwynne, JJ., dissenting, that M. having
doue everything on his part to be done
to earn his commission, and having
had no control over the note, after he
indorsed it, and being in no way res-
ponsible for the failure to discount it,
was entitled to the commission. Me-
Donald v. Manning, 19 Can. S. C. R. 112.

CoNTRIBUTION—See Maritime Law.

CONTRIBUTORY NEGLIGENCE — Sce
Negligence 2.

CoNVERSION—See Banks and Bank-
ing 4.

CoxvicTioN—See Adjournment with-
out Day.

CORPORATE INDEBTEDNESS—See Cor-
porations 1.

CORPORATIONS — SEE ALSO
TRUSTS.

1. EsToPPEL — CoRrRPORATE INDEBD-

cn reformed as regards an item for

EDNESS.
M. LoD, & R0
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‘Where money was advanced on the
bonds of a corporation, with the ex-
press understanding that it should be
used for the improvement and develop-
ment of the property of the corpora-
tion, all persons engaged in the nego-
tiations leading to the loan are estop-
ped from denying the validity of the
mortgage upon which the loan was
made, and from asserting a lien upon
the property in preference to such
loan. Holland Trust Co.v. Laos Valley
Co., U. 8. C. C., D. Colo.,Jan. 1892.

2. ACTIONS FOR STOCK—TRANSFERS
—IPoRGERY.

Where, in an action against a cor-
poration to recover the value of certain
stock, plaintiff stockholder claimed
that a transfer thereof, purporting to
have been made by her, was forged, it
was competent for defendant to show
that the alleged forger had general
authority from plaintiff to execute all
such instruments. The fact that the
corporation made the transfer on its
books, and issued new certificates to
the assignee, it believed that the sig-
nature was made by plaintiff, does not
estop it to eclaim that the signature
was made by a duly authorized agent.
Cumden Fire Ins. Ass'n v. Jones, 23
Atl. Rep., 166, N. J. Ct. of Erro..

3. POWERS RELATING 10 DEALING IN
Stocxk.—In a suit to enjoin the officers
of M. T. Co., a fraternal association,
from selling certain shares of its stock
to one B. on the ground that such sale
was illegal,and that the stock was held
in trust for a widows’ and orphans’
home, and, if' not, that the stock should
be canceled, and not sold, it appeared
that the shares were purchased of sub-
ordinate lodges of the order pursuant
to a resolution authorizing the pur-
chase of any stock of M. T. Co. that

may be for sale, to be held and voted
as the board of directors may order ;
that when the stock was purchased it |
was the purpose of the directors to |
apply the same to the benefit of the
widows’ and orphans’ home, but no
plan therefor was adopted. Afterwards
the president was directed by the
board to sell the stock at not less than
par, aud B. purchased the same. Held,
that though the corporation may not

-,

Uance 14,
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have been authorized by its charter t
hold its own stock, yet, as the stock
was not purchased for cancellation, i
had authority to sell it; that no righ
to the stock had vested in the widowy
and orphans’ home; and, as B. had
consummated his purchase before the
injunction issued, in good faith and
for value, equity would not require the
stock surrendered. Jegerson v. Bu-
ford, 17 S. W. Rep. 855. Ky. Ct o
App.

4. STOCKHOLDER’S RIGHT OF
TION.

A stockholder may bring a suiti
equity in his own name, to enforcea
right of the corporation, without firs
requesting the directors to sue, whe
it is made to appear that, if such re
quest had been made, it. would have
been refused, or, if granted, that the
litigation following would necessarily
be subject to the control of persom
opposed to its success.

Where the directors of a corporatio;
are themselves the wrong-doers, or the
partisans of the wrong-doer, they e
incapacitated from acting as the repre
sentatives of the corporation in
litigation which may be instituted fu
the correction of the wrong which it
alleged they have committed or ap
proved.

Agreement between Stockholders. -
‘Where one stockholder agrees vith
another, at the formation of a cor
poration, that the other may pay fu
his stock with property, at a valm
tion agreed upon by them, and afte
wards counsents to the issue of sfod
in execution of the contract, thouag
the corporation is not bound by the
contract, the consenting stockholds
will be held to be bound by itt
the extent of depriving him of th
right to maintain an action to comju
the other stockholder to pay for I
stock in a manner different from ths
agreed upon. N. J. Ct. of Chan., fny
v. Bohmrich, 23 Atl. Rep. 118.

CosTs—See Expropriation.

CREDITORS, PREFERRING— See [t
solveney 3.

CREDITORS, RIGHTS OF — See Inst

Ac
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CRIMINAL LAW AND PRO- | passage to his place of business.
: CEDURE. v. Brown N. C. Sup. Ct. Dee. 8, 1891,

1. PROCEDURE—MURDER— DEFENCE, 3. CrMINAL Law—353 Vier. (D) O,

CINsANTTY — FLOMICIDAL MANTA—MED - | 37,5.11—CoNJUGAL UNION—COIA RIT-
el TESTIMONY — EVIDENCE — SUP- | ATION.

*posteITIoUs CASE. Held, the mere fact of cohabitation
Ileld : Where the defence of insanity | between two persons, each of whom is
“issetup, a medical man, who has been married to another person, will not
“present in Court and heard the evi- | Sustain a conviction under R. 8. C.
'dencv may be asked, as n matter of | Ch. 161, as amended by 53 Viet. (D),
“seience, whether the facts stated by Ch. 37, s. 13- Regina v. Labrie, M. L.
‘the witnesses, supposing them to be | B. 7 Q. B. 211.
E- true, show @ state of mind incapable .
- of distinguishing right from wrong. CROWN LANDS, P. Q,{} — SEE

| Where the opinion sought is that of | ATS0 CONSTITUTIONAL Law 1. 2. —Tax-
iamedical expert who has had no pre- | ATION 1.
i‘ jous acquaintance with the prisoner, Locarrox TICKETS -- TRANSFER OF
e and has merely read the depositions | PURCHASER™S RIGHTS—REGISTRATION
b Awithont  hearing the witnesses, the | OF—WulIvER BY CrROWN—CANCELLA-
- Yquestion must be put to him in the | rIoN OF LicENsE—23 Vic. ¢. 2, s8. 18
g orm of asupposititious case, velating | AND 20—32 Vie. ¢. 11 5. 18 (Q)—36
k' Y1l the facts proved, and asking if, | Vic. c. 8 Q.

assuming all such facts to be true, | g jgcation ticket of certain lots was
Ethey would indicate in the accused oranted to G. C. H. in 1863. In 1872
ant,s and WI.Y‘“” form of insanity. T} C. H. put on record with the Urowu,
To ?St‘}:)lls}l @ defe{:ce f" t‘;]he gl‘omu} Land Department that by arrangement
p]f '"5‘1““ I Itﬂm&lSt ¢ elc early 1;.“"”3‘ with the Crown Land Agent he had
tl’ﬁit;(:etﬁg( lizﬁ iv&s ti:,{})otlilllg:‘) u?(()llgx-‘ performed settlement duties on an-
nlch‘m defect of 13%50‘11 tlllom dls::ase other lot known as the homestead lot.

: ’ In 1874, G. C. H. transferred his rights
- 3;:131’(’1:::1’:;‘11(;:%{:2" tc?; ]l:l(.‘:()\:fvlfhdeollll?:ug ® | to appellant, paid all moneys due with
qt L‘ e & e e U5 9% | interest on_the lots, registered the
'115‘0\2'1211 “O‘Z‘he‘“(’?fjee; vle ]‘;’250%80“; % | transfer under 32 Vict. ¢. 11, scc. 18,
L R 9%,, : and the Crown accepted the fees for
o e 2be 20 registering the transfer and .for the
oles. issuing of the patent. In 1878, the
Commissioner cancelled the location
.n::ﬂ{ﬂ"c;grg ;;lg g 2 Py égg gﬁlﬂ;‘::(‘ldl‘;; g;g ticket for default to perform settlement
\ :

nerican tribunals and is now the established duties, . .

2 jﬁmpmdcnce in the Courts of the United Held, that the registration by the

ates.  Vide People v. Kleim, Edm. I Cases, | Commissioner, in 1874, of thr transfer
13; Cnited States v. McGlue, 1 Curtis, p. | ;

to respondent was a waiver.  heright

S{alc v. Feller, Supre ue Court of Iowa,.‘) Towa of the Crown to cancel the location

=Re). p. 67; Webb v. State, Texas Court of ticket for default t ‘form settl t

peals, 9 Texas App. Rep., p. 401. icket for default to perform settlement

¢l *y . . .

duties, and the cancellation was ille-

2. ORIMINAT, LAW — VIOLATION OF gally effected. Appeal allowed with

EIRDINANCE—DRIVING ON SIDEWALK. | costs. Holland v. Ross, Supreme Court

£ " Canadds (

The violation of a city ordinance | ©f Canada, Nov. 16, 1891.

inst driving on a sidewalk cannot

State

The doctrine laid down in the case of Mec-

e justified on Lhe ground of necessity
fatising from the muddy condition of a
hoet where such condition was known
'defend.mb before he started to drive
balong it, and@ where, to avoid unload-
Br his wagoun, he drove on the side-
alk (hough such street was the only

|
|

| DAMAGES —SgE ALs0 CARRIERS
| 1= CONTRACTS 1 — INJUNCTION — NE-
' GLIGENCE 7.

PENALTY—LIQUIDATED DAMAGES —
SuUM PAYABLE ON ONE BVENT ONLY —
NoN-COMPLETION OF WORKS BY Day
SPECIFIED.

g AN e et =
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By a contract for the construction of
sewerage works, it was provided that '
the works should be completed in all
respeets by a specified date ; and, in
default of such completion, the con-
tractor should forfeit and pay the sum
of 1007. and 5. for every seven days
during which the works should be in-
complete after the said date as and for
liguidated damages.

Held, that inasmuch as the sums
agreed to be paid as liquidated dam-
ages were payable on a single event !
only, viz, non-completion of the works, '
they were to beregarded as liquidased
damages, not as peunalties. Law v.
{J‘)o’;:al Board of Redditch [1892], 1 Q.B.

DAMAGES TO PROPERTY — See Ap-
peal 3.

DANGEROUS FrREIGHT—See Carriers
2.

DaNGEROUS PREMISES — See Negli-
gence 3,

Days or GRrACE — See Bills and
Notes 3.

DECLARATION, WHAT ITSHOULD AL-
LEGE—See Bills and Notes 2.

DEeED, AcrIioN o SET ASIDE — See
Insolvency 2.

DerFsayaTION—See Libel 1.

DeraYy 1IN DELIVERING CORPSE —
See Carriers 1.

DEMURRER—See Parties to Action—
See Bills and Notes 2.

Derosit—See Election.

DirEcrors, LIABILITY OF — See
Banks and Bauking 1.

DIRECTORS, QUALIFICATION OF—See
Companies 2

DISCOVERY — PHYSICAL
MINATION OF P;&RT¥.

ExaA-

Courts have no power to compel one
who sues for personal injuries to sub-
mit his person to examination in ad-
vance of the trial, at the instance of
the adverse party. 15 N. Y. Sup. 973,
affirmed. MeQuigen v. Del. L. & W. R.
Co. N.Y., Ct. App., Dec. 1891. 11 R.
R. and Corp. L. J. 62.

-,
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Note.

See Railway Co. v. Botsford, 111 U. S, 23,

DISSOLULION OF PARLIAMENT — See
Elections.

DonmrciLe—See Foreign Law.

DOMINIONACTS, VALIDILY OF — Su
Constitutional Law 1. 2,

DRIVING ON SIDEWALK — See Crin,
Law and Proced. 2.
EJECTMENT OF

Carriers 3.
ELEcrioN oF REMEDIES—See Banks
and Banking 4.

BLECTION — PETITION—APPEL.
— DISSOLUTION OF PARLIAMENT -
RETURN oF DEPOSIT—ONTARIO.

PASSENGER — Nee

In the interval between the takin
of an appeal from a decision deliver
on the 8th November, 1890, in a cu
troverted election petition and th
February sitting (1891) of the Suprem
Court of Canada, Parliament was dis
solved, and by the effect of the dis
solution the petition dropped. T
respondent subsequently, in ordert
have the costs that were awarded
him at the trial taxed and paid out s
the money deposited in the court beld
by the petitioner as security for cosk
moved before a Judge of the Supien
Court in Chambers to have the appy
dismissed for want of prosecution.y
to have the record remitted to th
court below. The petitioner asser
his right to have his deposit returns
to him.

Held, per Patterson, J., (1st.) Th
the final determination of the right:
costs being kept in suspense byt
appeal the motion should be refns

(2nd.) That inasmuch as the mosg
deposited in the court below ought:
be disposed of by an order of t
court, the Registrar of this court shir
certify to that court that the app
was not heard, and that the petit
dropped by reason of the dissolut
of Parliament on the 2nd Iebruy
1891. Motion refused. Halton Eledi
Lush v. Waldie, Supreme Cowt
Canada in Chambers, Nov. 1891

ELECTORAL FRANCHISE ACT —¥
Mandamus 2.

=



3 f EMPLOYERS AND WORKMEN AcCT
L 1875 (1xG.)—See Master and Servant 1.
» ExDORSEMENT—See Indorsenient.
ExGINEER'S CERTIFICATE—See Con-
e racts 3.

. ENGINEER’S, POWERS oF—See Con-
[ tracts 3.

i~ EQUITABLE ASSIGNMENT OF SHARE
£ v PareNt—See Patent.

TS Loriry—See Trusts 1.

. LerorpEL— See Corporations 1.

. BVIDENCE—SEE ALSO CARRIERS
1 2—CONTRACTS 1 — INSURANCE 11—
E . Mux. CorP’S 2—NEGLIGENCE 9— CRIM.
2 41AW AND PRoOCED. 1.

A MALICIOUS PROSECUTION — POLICE
- 10rricERS’ PRIVILEGE — DISCLOSURE
E Sor INFORMATION ~ DISCRETION OF
j.] UDGE.
% In anaction for malicious prosecution
Sagainst two police officers, the defen-
dants declined on examination before
the trial to give the name of the
erson from whom the information
was received on which the plaintiff
E: Bwas arrested and prosecuted, on the
vound that it was contrary to public
§1>olicy and would obstruct the detection
i %f crime if the name of the informer
as given. )
Held, reversing the decision of Fer-
uson, J., and the Master in Chambers,
at, as the information sought was
material to the fair trial of the issue,
she defendants must give the name;
Aand they were ordered to appear at
heir own expense for further exami-
ation.
Per Boyd, C.—It is for the Judge to
ecide whether the answering of any
uch question would or would not in
uch case be injurious to the adminis-
ration of justice,
The most efficient protection for the
ctective is not to isolate him by some
e of privilege, but to hold him
atmless when he acts without malice
nd upon reasonable grounds of suspi-
n ; but the same facility of redress
Bould Le given against him if he
$huses his position as against the
Urdinary unofficial member of the
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pulous and unjustifiable prosceutions
under the criminal law,

Ler Meredith, J.—The matter does
not rest in the mere discretion of the
magistrate, Judge, or Court. The
disclosure should not be compelled
without the consent of the informer
except when material to the issue,
when higher public interest requires
it ; and it then should be enforced.

-Semble, per Meredith, J.—There is
nothing to show that it was any part
of the duty of the defendants to lay
any information, so that it may be
that in so doing they stand on no
more privileged ground than a private
prosecutor. Humphrey v. Archibald,
Ontario, Chancery Div. Dec., 1891,
Can. L. T,

ExecuTIVE PowErR—See (onstitu-
tional Law 3.

EXPROPRIATION TUNDER RAILROAD
Acr—See Arbitration and Award.

EXPROPRIATION — R. S. Q.
5164, ss. 15, 16,17, 18, 24— AWARD—
ARBITRATORS — JURISDICTION OF —
LANDS INJURIOUSLY ATYFECTED — 438
& 44 V. ¢. 48 (P. Q.) — APPEAL —
AMOUNT IN CONTROVERSY — COSTS—
QUEBLC.

In a railway expropriation case the
respondent in naming his arbitrator
declared that he ¢ only appointed him
to watch over the arbitrator of the
company,’’ but the company recognized
him officially, and subsequently an
award of $1,974.25 and costs for land
expropriated and damages was made
under Art. 5164, R. S. Q. The demand
for expropriation as formulated in
their notice to arbitrate by the appel-
lants was for the width of their tract,
but the award granted damages for
three feet outside of the fences on each
side as being valueless. In anaction to
set aside the award,

Held, affirming the judgment of the
Court below, that the appointment of
the respondent’s arbitrator was valid
under the statute and bouund both
parties, and that in awarding damages
for three feet of land injuriously af-
fected on each side of the track the
arbitrators had mnot exceeded their

Wumunity who engages in unseru-

jurisdiction.
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Stroug and Taschereau, JJ., doubted ! difference whether the matrimoni

whether the case was appealable, the
amount in controversy, deducting the
taxed costs, being under $2,000.—Que-
bee, ete. Railway Company v. Mathieu,
Supreme Court of Canada, Nov. 1891.

FINAL JUDGMENT — See Municipal
Corporations 3.

FIrE INSURANCE — See Insurance,
Fire,

FIXTURES.

Pi1cTURES — HERITABLE AND MoVE-
ABLE.

In a question between the purchasger
and seller of a mansion-house, held,
that a picture, valued at £100, painted
on canvas, and inserted as a panel
above thefire-placein thedining-room,
was moveable, although its removal
left exposed a stone and lime wall.
Cochrane v. Stevenson, 18 Se. Sess. Cas.
4th Ser. 1208.

Notes.

The leading case in England on this subject
is that of Beck v. Rebow, 1 P. W. 94. In that
case the Lord Keeper of the day, held that
hangings and looking-glasses fixed to the walls
of a houee by nails and screws, although putup
in lieu of wainscot underneath, were only mat-
ters of orpament and furniture, and did not
pass to a purchaser as part of the house or
freehold. According to Amos and Ferrard on
Fixtures this decision has been frequently cited
and approved by the English Courts.

FOREIGN LAW—SEE Ar.s50 CoN-
FLICT OF LAWS—WILLS 1.

CONFLICT OF LAWS—AXNTE-NUPTIAL
—PRESENT AND FUTURE PROPERTY—
MATRIMONIAL DoyIciLE—“ LEX REI
SITAE—STATUTE OF FRAUDS — SIGNA-
TURE BY NOTARY IN QUEBEC.

The plaintift’s husband entered
into an ante-nuptial contract in the
Province of Quebec with her concern-
ing their rights and property, present
and future. He subsequently moved
to this Province and died there in-
testate:

Held, that this contract must govern
all his property moveable and immove-
able, though situate in this Province
provided that the laws of this Province
relating to real property had been
complied with; and that it made no

-

domicile of the parties at the timeg
the contract and marriage was iy
Ontario or Quebee.

The ante-nuptial contract in questiu,
was not signed by the parties but 1y
the notaries in their own names, the
having full authority from the partie
to do so :

Held, that this was a sufliciem
signature within the statute of Irand.
to bind the parties. ZTaillefer v. Luilh.
Jer, 21 O. R. 337.

Note.

Where there is a marriage between partie
in a foreign country. and an express conti
respecting their rights and property, presen
and future, that, as a matter of contract, v,
be held equally valid everywhere, unless unle
the circumstances it stands prohibited by 1
laws of the country wherein il is sought t'.
enforced. It will act directly on movel:
property every where. But as to immoveah-
in foreign territory, it will at inost confer onir
a right of action to be enforced according i
the jurisprudence rei sitae. Where sudi o
express contract applies in terms or inte:
only to present property snd there is a chung
ol domicile, the law of the actual domie?
will govern the rights of the parties as tos.
future acquisitions : Story, Conflict of Laws
Edit. Sec 184,

FORGED DrAvrr, PAYMENT OF #
DraAwWEE—See Banks and Bankingi

ForGgERY—See Corporations 2.

Fraun—See Insurance 16.

FRAUDULENT APPRAISEMENT — S
Insurance 6.

FRAUDULENT PREFERENCES — §
Insolvency 2.

Frexci Law—Sece Wills 1.

GAMBLING—See Stocks 2.

GAs CoMPANIES—Sece Taxation 2,

GAs Prpes—See Taxation 2.

GENERAL AVERAGE—Gee Maritiz
Law.

GOVERNMENT RAILWAY — See 3
peal 3.

GUILTY INTENT—See Adulteraii
of Food.

HoMICIDAL MANIA—See Crim. s
and Praced. 1.

HYPOTHECATE.
Compauies 3.

Power 1o —3



fey Sters—See Master and Servant ]
9

InpUTED NEGLIGENCE — See Negli-
gence d.

INDICTMENT, MOTION TO QUASH—
See Conspiracy.

INDORSEMENT—See Bills and Notes
1—Contracts 4.

INJUNCTION.

UNDERTAKING AS TO DAMAGES —
DISMISSAL OF ACTION AT TRIAL—
AWARD OF DAMAGES— REFERENCE.

The jurisdiction to award an inquiry

as to damages, or to assess damages
without a reference, where an injunec-
tion has been granted and an under-
taking as to damages taken, is a dis-
cretionary one to be exercised judi-
k.4 cially and not capriciously. And where
. {the trial judge was, on the evidence,
5 3 of opinion that no damage was proved,
E 1§ occasioned by the injunction as dis-
E- 4 tinct from the detriment arising from
-4 the litigation whereby the defendant’s
E1 title to the property in question was
impeached, and where no additional
evidence was before the Divisional
- £ Court,
Ileld, that under the circamstances,
$10 reference as to damages should be
i fordered or damages awarded. Gault v.
k.3 oray, Ontario, Chancery Div., Jan.

+$1892, Can. L. T.

INJURIES OX TRACK—See Negligence
2. 4. 6.

[NJuRIES, PERSONAL — See Carriers

. . r e e e

.

2.

INNUENDO—See Libel 2.

B3 INsaN1TY, DEFENCE OF — See Crim.
£ Law and Proced. 1.

| INSOLVENCY — Sz azso Cox-
EOSTITUTIONAL LAWw 1, 2 — CoMPOSITION
- [NSURANCE 14.

. ASSIGNMENTS AND PREFERENCES
INSPECTOR OF INSOLVENT ESTATE —
PURCHASER OF ESTATE FROM As-
SIGNEE — R. 8. O., c. 124.

An inspector of an insolvent estate,
Appointed by the creditors under R.
0., ¢. 124, who acts towards the

Monthly Law Digest and Reporter.
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assignee in an advisory capacity, can-
not become a purchaser of the estate
at a private sale thereof,

Semble, per Armour, C. J., that a
private sale by an assignee to any
creditor, without the consent of the
others, would also be open toobjection,
Thompson v. Clarkson, 21 O. R. 121,
Note.

By the Dominion Insolvent Act of 1875, 38
Vic., ¢. 16, sec. 35, it was expres:ly provided
that no inspector of any insolvent estate shonld
purchase any part of the stock-in-trade, etc.
Amended to assignee or inspector,” 39 Vict.,
chap. 30, sec. 8.

2. FRAUDULENT PREFERENCE—AC-
TION TO SET ASIDE DEED — KNOWL-
EDGE BY GRANTEE OF INSOLVENCY.

The fact that the grantors in & deed
were, to the knowledge of the grantee,
insolvent at the time of making the
deed, is in itself insufficient to cause
the deed to be set aside as a fraudulent
preference under R. S. O, ¢. 124. Mol-
sons Bank v, Halter, 18 5. C. R. 88,
followed. Where valuable considera-
tion has been given, clear evidence of
actual intent to defraud the creditors
of the grantor is nccessary to have the
deed declared void under the Statute
of Elizabeth. Judgment of the Common
Pleas Divisional Court, affirming the
judgment of Armour, C.J., reversed.
Hickerson v. Parrington, Ontario Court
of Appeal, [C. P. D.] Nov. 1891, Can.

r

T

ds

3. ASSIGNMENTS AND PREFERENCES
— PREFERRING CREDITORS — MONEY
ADVANCED TO INSOLVENT 7TO0 PAY
CREDITORS — ACTION TO SET ASIDE
SECURITY — CONSIDERATION BAD IN
PART.

These were two actions brought to
set aside two chattel mortgages as void
under R. S. O. c. 124. The cases were
tried together. TIn the first case the
mortgagee raised money and advanced
it to the mortgagor, who was thenin in-
solvent circumstances, receiving there-
for the mortgage in question. The
insolvent thereupon paid off certain
of his creditors with the money thus
raised.

Held, that the mortgage was valid.

Semble, that it would be so whether
the mortgagee knew of the insolvent’s
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intention to apply the moneys to pay '

off' certain creditors in preference to
others, or not.

In the second case, il was shown that
the mortgage was unveal as to £500,
part of the alleged consideration of
£4,000.

Ileld, that it was thercfore void as
to the whole; following Comumercial
Bank v. Wilson and Douglas, 3 B. &
A. 257,

Judgment of Boyd, C., in the first
ase reversed and in the second case
affirmed. Campbell v. Roche, McRKinnon
v. Roche, Ontario Ct. of Appeal, Nov.
1891, Can. L. T.

INSPECTOR OF INSOLVENT ESTATE —
Sece Insolvency 1.

INSURANCE—SEE ALSO BENEFIT °

. times observe due diligence for pe !

ASSOCIATIONS.
GENERAL.

1. POWERS OF AGEXNTS.

Plaintift cashed a draft {o the order
of . or bearer, drawn on defendant
insurance company by W, its local
agent. W. had power to receive
proposals for insurance, to countersign,
issue¢ and renew policies and reccive
premiums. The draft purported to
be in full of all claim against defendant
for loss under policy No. 100, and was
presented to plaintiff by W., with a
letter to W. from defendant’s seeretary,
which authorized him ‘“‘to makea draft
{0 the order of the court for the benefit
of whom it may concern’’ for the sum
due. Ileld, that there wasnoevidence
of W’s authority to draw and negotiate
the draft. Commercial Union Assur. Co.
v. Rector, 17 S. W. Rep. 878. Ark.
Sup. Ct.

2. RIGHTS OF AGENTS.

Agents of an insurance company,
entitled by their contract to 30 per
cent of the premiums received through
their agency, deducted the full 30 per
cent, on the issue of a policy providing
that at any time, on application of the
assured, it would be canceled, and the
uncarned premium vefunded. After
the agents’ term of employment had
expired, they induced assured to can-

.

. cover either death or injuries occnrring
“from voluntary exposure to unnece
o sary or obvious danger of any kind

!
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cel his policy and insure in a compan

 for which they had become agents,

Held, that they would be obliged 1
refund {o the company 30 per cent.
of the amount it had te refund to the
assured, 6 N. Y., Supp. 507, aflirmed.
N. Y. Ct. of App., Amer. Ste«m Boilg
Co. v. Anderson, 29 N. E. Rep. 281,

y =

ACCIDERNT.

3. RISK INCIDENTAL TO EPLOY MENT
—BRreACi 0r CONTRACT.

M. who was described in the ap
plication for insunrance as * Superin
tendent of the International Railway.”
was insured by the company appellan
against accidents. By one of the con
ditions of the policy it was stipulated
as follows: ¢ The insured must at ali

sonal safety and protection, and in
case will this insurance be held

nor death or disablement... from gu
ting or attempting to get on or off aw
railway train, etc., while the same i
in motion.”” M., when travelling o
the business of his railway, was killd
while getting on a train in motion.

Held, that inasmuch as M. was insw:
ed as superintendent of @ railway,
there was evidence that Iis dutie
required him to get on and off traie
in motion, of which fact the insurer
had knowledge, the condition did m
apply. Adccident Ins. Co. of N. duu
v. Duncan McFee, M. L. R., 7 Q. B.2&

FIRE.

4. TRANSFER OF ASSURED'S INTE
EST.

A provision in a policy of lire
surance, to the effect that a salee
transfer of the property insured sht
forfeit the policy, does not operate®
avoid the policy, unless the eni
interest of the assured in the prop
insured is sold or transferred. DLl
well v. Ins. Co., 29 N. E. Rep. ¥
Ohio Sup. Ct.

oF Loss — PRrReMATH

5. Proor
ACTION.
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Insured property was destroyed by

fire June 7, 1885, and three days after- .
wards preliminary loss papers were

served on, but rejected by, the com-

pany, l‘or want of a certificate of a '

justice, vequired by the policy.
vearafferwards the required certificate

One .

was filed, and action against the com- :

pany begun on the same day.

Ileld, that the action was premature-
Iy lnouom defendant being entitled
by the pohc\ to sixty days “after ser-
vice of complete loss papers within
which to pay the insurance. McNally
v. Pheeniz Ins. Co., 16 N.Y. Supp. ()%
X.Y. Sup. Ct.

6. AcTioN ON Poriey — FRrRAUDU-
LENT APPRAISEMENT.

Where an insurance company pro-
cures from the insured an agreement
in writing for the appointment of two
appraisers to ascertain and appraise a
loss, on the false
plescntatlons of its adjuster that the

“person nominated by the company is a

i disinterested person, the award made |

’ln such wppraisers “1]1 be set aside,

ithe actual losssustained by him. Brad-
shae v. Agricultural Ins. Co., 16 N.Y.
Supp-, 639, N.Y. Sup. Ct.

7. CANCELLATION 0F PoLICcY —
FINSURANCE.

3

Jance policies issued to him by plain-
Jiff’s agent, which he had a right to
Land did caneel, to take out a policy ab
A lower rate in another company, was
‘offered by the agent a lower rate to
‘thange back and take a policy in the
Plaintif company. He did so, but,
}mhl\e the former policies, t,he ne\v
. -one contained a clause in fine print,
u‘un‘lcl which defendant could not can-
ixel it to take out insurance in any
Bther company without forfeiting his
gremium.  The agent did not call his
attention to the cl‘mse, but, on the

,,...

D

Atten
Efontrary, when told by defendant that
#the other company would offer him a
8till lower rate, instead of saying that
Ehe would not be able to (,mcel mer 013
EXid that they would not be able to
igive a lower rate.

Ifeld, that there was such conceal-

i
by
£
g
»

A e
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| ment by the agent as rendered the
cancellation clause not binding on de-
fendant. Hariford Steam Boiler, &c.
Ins. Co. v. Cartier, 50 N. W, Rep., 741,
Mich. Sup. Ct.

8. CHANGE OV INTEREST OF INSURED.

Defendant issued its policy to plain-

» tiff, by which it contracted that, in
* case the steamship Samana was lost

at sea, it would pay to the Steamship
Sawmana Company, ** on wccount of
whom it migh$ concern,” the sum of
- $5,000. A further clause provided

tthat “any change of interest in the

and fraudulent re- :

vessel hereby insured shall not affeet
the wvalidity of this policy. ?”? The
steamship was sold to the Banana
Steamship Company, and lost at sea
during the life of the policy. The
Samana Company and plaintiff were
practically one and the same, and to
the latter the Banana Company trans-
ferred the policy of insurance, inuring
to it as vendee, as security for a bal-
ance of purchase money unpaid; the
Samana Company also transferring ifs

« rights, pro forme to plaintiff.
jand the insured be allowed to 1ecovel :

Held, that the provisions of the

" policy extended to the vendee under
. the clause providing for the change of

, interest; and that
OTHER '

the plaintift, as
assignee of the vendee, was entitled to
maintain suit in his own name hy

. . . : virtae of the promise to pay the loss
Defendant, after having had insur- 1 pas

“#towhom it might concern.” 14N, Y.
Supyp. 301, affirmed. Duncan v. China
Alud. Ins. Co., 29 N. E. Rep. 76, N, Y.
Ct. of. App.

9. AGE or BUILDING.

Defendant’s application for fire in-
surance stated the building insured to
be 12 years old. In an action on the
policy, the jury found that the frame
part of the house was 6 years old, and
that therefore the average age of the
building was 13 years. The log build-
ing had been entirely reconstructed,
and built of new materials, except
that the old logs were used in the body-.

Held, that the jury had no right to
consider the age of the materials of
which the house was built in ascertain-
ing the age of the house. XNofice of
Loss— Waizer.
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The company’s adjuster of losses | the presence of a watchman about the
visited thescene of the firethe day after | premises, as such trip to his hourding.
the loss occurred, in his ofticial capa- [ house was direetly in line of the
city, and informed the insured that he | watchman’s duty. e Sable  Lwmbhey
need furnish no notice nor proot of | Co. v, Detroit Manufacturers’ Mut. e
Ius. Co., 50 N. W. Rep. 870, Mich,

loss.
Sup. Ct.

Held, o suflicient excuse for not
siving notice of the loss within 50 days.
Notice of loss was duly mailed in an
envelope plainly addressed to  the
company al its general oflice, and In an action on an insurance poliey
stamped with sufficient postage, and | the refusal to allow the defendant oy
receipt. thereof was not denied by the | eross-examination {o ask a witness,
compauny. who has previously testified {hat he
Ield, that the jury properly found | had been employed as wafehman, ho
that the notice was received by the [ much he was paid for his serviees, i
company. Phenixv Ins. Co. v. DPickel, | not ervor, as the jm}\'.(e:umol, measure
29 N. K. Rep. 432, 1ud. App. Ct. the watehman’s  diligence by he
N amount of his pay, and the only
10, Licurs—Warcumas. inquiry is whether he was in fact so
A poliey forbade the use of open | employed.
lights on the premises insured, but at | An insurance company his o vight
the same time permitted necessary | in an action on a policy, to inquire
repairs.  The evidence showed (hat \vhct»her.:n- certain person had obtained |
open lights were indispensable in “.ot.h(:r insuraner ™ tjm' the plaintiffu
making such repairs, and that this | violation of a provision of the polia,
faet was brought to the notice of the | Without having tirst established tha
insurance company’s seeretary at the | the said person was the plaiatith
time the application for the insurance | agent, ov at least satisfied the conn
was made, and he replied that in the | that it would subsequently do so.
policy permission was given to repair | (neof the questions in an applia
atb all times. | tion for iusurance was as {o the lengd
Held, that the use of the open lights of time t’.l'_’.'r' ‘““’ p"'f'””? had h'"",’
in repairing could not be considered n | Merchandising, and whe slept in the
breach of the poliey, as the agreement store. The answer was: * Four Fean:
not to use such lights must be con- | watchmin on premises at night.
strued {o relate to the ordinary use of + fleld, that the answer amounted o
lights about the premises, and not to | to a warranty that the plaintify b »
the special and necessary use inmaking | watchman on the premises at the fiw
the repairs permitted by the policy. ! of t:hp application, not that he wol
Where the policy stipulates for the | continue to Keep one there s and hew
| the absence of the watchman withe
|
1
]
i
!
!
1
i

1. WareumaN — EviDENCE — Ap
PLICATION.

cmployment of a watchman about the

pr‘\lnisesz it i_\‘ inn“nA(\_rhﬂ t,hut t.he ﬂt(? plainl'iﬂ"s kllo“’](’(l“:(‘, on the lli:.'}..f
person exercising a watchful care and » of the fire was no defence.  Virgin
supervision over the premises was not | Fire and Marine Ins. Co. v. Buck. 133
alled a5 watchman.”  Where the | B. Rep. 993, Va. Court of Appeal.
watehman in making his rounds dis-
covers that a bin in the barn is not ¢ Pwr VAPOABLE 1OLIGY == RATE -
locked, and recollects that he took the | TION—POWERS aF OFFicERs—(os
Key and lock to get it fixed, and left | TIONS—NONSUIT.
them at his boarding house, about 300 . (1) The by-laws of a mutual fire &
feet from the mill, and goes there to  surance company provided that it
get them, and on hisimmediate veturn . president, vice-president and seereisd
hears the ery of * Fire! * and on run- ! should constitute an executive oz
ning to the mill finds it afire, such . mittee, one of whom must :mprnvcm
absence cannot be considered a viol- *application for insurance before a p
ation of the termsof a policy requiring  iey could be issued, and that o

12, Vomansne Ponicy — RATiFI)
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application taken by a duly authorized
person should constitute a contract of
insurance until the applicant was no-
jified of its modification or rejection.
[feld, that an application by the secre-
{ary for insurance on his own property,
when approved by the vice-president,
constituted a valid contract of insur-
anee. New York Cent. fus. Co.v. National
Protection Tns. Co., 14 N. Y. 855 Voltz
v. Blackmar, 64 id. 440; 1 May Ins,
(3rd ed.), §125. (2) A policy afterward
issued by the seeretary on such applie-
ation, without the previous approval
of some other officer, though voidable,
does not invalidate the contraect of
insurance cereated by the approval of
the application. (3) Where the insur-
anee company retains the premium
paid by the secretary at the time of
making application, and after he has
sone out of office and turned over the
application with the other papers of
the company o his suceessor, includes
the poliey issued fo him in its report
of outstanding insurance, and after the
five requires him to submit proofs of
loss, it thereby ratifies the policy. 2itus
v. Insurance Ca., S1 N. Y. 410; Roby v.
Insurance Co., 120 id. 510; Flyait v.
Clark,1181d. 563. (4) Where theaffairs
cof a mutual fire insuranee company, of
bwhich every person insured by it is
Erequiredzto be 2 membey, are managed
by 2 board of directors, who select all
the oficers of the company, such officers
have power to waive defects and ratify
{ fuvalid policies of insurance. (3) Where
ja single policy of insurance covers both
jreal and personal property, a mortgage
2of the realty alone in violation of the
Aterms of the policy does notinvalidate
the insurance on the personalty. What-
ever the rule may be elsewhere, it is
asettled in this State that where insur-
:ganee is made on different kinds of pro-
JAperty, each separately valued, the con-
“gmetis severable, even if but one prem-
gaum is paid, and the amount insured is
“othesum total of the valuations. Merrill
ii\ Insurance Co., T3N.Y. 452; Schuster v.
uswrance Co., 102 id. 2605 Swmith v,
nsurance Co., 47 Huan, 30 ; Woodward
- Insurance Co., 32 id. 365. (6) On ap-
wl from a compulsory nonsuit, no
djcction to plaintifi’s proof can be
[sbade that was not stated in the trial
ourb as @ ground of the motion for
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nonsuit. Second Division, Dec. 1, 1891,
Pratt v. Dwelling-Ilouse Mut. Fire Ins.
Co. Opinion by Vann, J. 6 N. Y. Supp.
78, reversed. N. Y. €t. of Appeals,
Alb. L. J.

LIFE.

13. FORFEITURE FOR NON-PAYMENT
or Premiuvn.

Two insurance policies were issued
by defendant on the same life, and
each provided that, in case of default
in the payment of premiums, the
policy should cease and determine,
and all previous payments be forfeiied;
provided that, if default should be
made after the receipt of two annual
premiums, then the company would
issue a new paid-up policy tor a pro-
portion of the sum insured; on the
surrender of the old policy, free from
all indebtedness, within six months
after default. Premiums were paid
on one of the policies forsix years and
a half, and on the other for five years,
but the policies were not surrendered
within six mounths ufter default.

Held, that the company was not
liable forany part of the sums insured.
N.W. Mut. Life Ins. Co. v. Barbour, 17
N.W.Rep., 796. Ky. Ct. of App.

14. SURRENDER OF PoLIcY —RIGHTS
OF CREDITORS.

Two insurance policies were issued
by defendant on the life of one M., a
citizen of Cuanada, the benelits there-
under being payableto his legal repre-
sentatives. But two premiums were
paid on the policies when M. made an
assignment for the henefit of his ered-
itors, and at the first opportunity
informed them of the exisienee of the
policies. Thecereditors considered them
of no value, and for that reason neither
they nor the assignee claimed them.
M. held them about a year and then
surrendered them to the company,and
had two other policies issued, iden-
tical in all respects with thefirst ones,
except that they were payable {o his
wife. Shortly afterwards M. was duly
discharged in insolvency.

Held, that the surrender of the poli-
cies by M. was not fraudulent, there
being no intent to defraud, and the
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policies being of no value as assets.
Such surrender, ¢ven if the policies
had been of value as assets, would
not have been fraudulent as to cred-
itors whose claims arose subsequent
to M.’s discharge in insolvency, since
a subsequent creditor must rest the
foundation for his relief on the equity
of an antecedent creditor; and by the
insolvent law of Canada (32 & 33 Vic,,
¢. 16, ss. 109, 110) such discharge
completely absolves the insolvent debt-
or from all liabilities then existing
against him, and proveable against his
estate.  Barbour v. Commecticut Dlut,
Life Ins. Co.,23 Atl. Rep. 154. Conn.
Sup. Ct.

15. BENEFIT CERTIFICATE IN FAVOUR
OF WIFE—CLAIM BY FIANCEE o¥ Dx-
CEASED — SUMMARY DISPOSITION OF
CrAn—RuLe 1149—Issve.

An application by the Grand Council
of the Canadian Order of Chosen
Friends for an order directing thetrial
of an issue hetween Margaret Roddy
and Joseph Leah, {wo claimants for
the procecdsof an insurance certificate
of $1,000 on the life of Samuel Leah,
deceased. The certificate was on its
face made payable to ¢ his wife.”
The uncontradicted aftidavit evidence
shewed that the deceased was engaged
to marry Margaret Roddy at the time
he effected the insurance and up to
the time of his death; that when
insuring he had stated that he was to
marry her in a short time and was
insuring for her benefit ; that he gave
her the certificate aud that she always
held it and had it at timeof his death
that he had often declared it was a
provision for her should anything hap-
pen him Dbefore or after marriage.
Joseph Leah claimed as administrator
of the estate of the deceased.

The Master in Chambers, holding
that the issue was purely one of law
and that Margaret Roddy had no legal
claim to the moneys, made an order
barring her claim.

Meredith, J., on appeal, held that it
was not contemplated by Rule 1149
that such a case, involving such an
amount and such nice questions on
fact and Jaw, should Dbe summarily
disposed of by the Master in Chambers
in this way, and ordered that, unless
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the adverse claimants could agree to
state faets for a special case Lo be suly.
mitted to a Divisional Court, an issue
should he tried. In re Roddy v. Leah,
Ontario High Court of Justice in
Chambers, Jan. 1892, Can. L. T.

16. SUICIDE—RELEASE—IRAUD.

(1) The condition inalife insurance
policy that it shall be void if the
insured die by his own hand, has wy
application where the insured kilied
himself by accidentally taking an over
dose of laudanum, nor where he inten-
tionally took the overdose of laudanun
but at the time was of unsound ming,
and incapable of judging the moral
consequences of the act. “The condi
tion in a policy of life insurance, tha
it shall be void if the insured shall dic
by his own hand, has no application
where the insured Kkills himself ly
accident.” Tnsurance Co. v. Hazeldt,
105 Ind. 2125 Tusurance Co. v. Palerson,
41 Ga. 388 ; Mallory v. Inswrance (o,
47 N. Y. 52; Penfold v. Insurance (v,
85 1d. 317 ; Edwards v. Inswrance (o,
20 Fed. Rep. 661. Nor does such a
condition in a policy of life insurane
apply if the insured destroys his life
while of unsound mind, if his mindis
so impaired by disease that he dow
not comprehend the moral character
of the deed, though e may have suf
ficient mental capacity to know the
physical consequences of the ad
Breasted v. Farmer’s, etc., Co., S X. \.
299 59 Am. Dec. 482, and nete w
vage 487; Phadenhauer v. Insuraw
Co., 7 Heisk. 567 ; Lhillips v. Insuram
Co., 26 La. Ann. 404 5 Insurance Co. .
Groom, $6 Penn. St., 92; Schull: .
Insurance €o., 40 Ohio St. 217; Jasw
ance Co. v. TLerry, 15 Wall. 5580 ; Jusis
ance Co. v. Rodel, 95 U. S. 232 : Inww
ance Co. v. Broughton, 109, id. 121 : 1]
Cent. L. J. 378.

(2) Wherea life insurance compan.
for the purpose of compromising ales
for one-half the amount of the polia
fraudulently represented to the ben
ficiary that the deceased died by b
own hand, while of sound mind. a
that the company had proof of &
these were material facts which i
beneficiary had a right to rely on.i
the beneficiary may retain the mon
received and sue fer the damig
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resulting from the deeeit. It is in-
the alleged frandulent representations
£ - were not such as the appellee had the
E- . right to rely upon, that they were not

- representations of opinion. This we
think is true as to some of the represen-
tations made, but not of all. The
representations that the decedent had
died by his own hand, while he was
of sound mind, and that the appellant
had evidence whereby it could prove
that he so died, were each represen-
tations of fact and of material facts.
We think, under the circumstances
detailed in the complaint, theappellant
was justified in relying and acting
upon them. Tn our opinion the facts
stated in the complaint clearly bring
the case within the rule stated in
Inswrance Co. v. Howard, 111 Ind. 544,
which like this was where a party
alleged that he had been induced by
fraud to settle a claim on an insurance
: policy, and surrendered the poliey
& | on receiving a portion of the sum due.

 The court said (111 Ind. 5348) : “ A
person so circumstanced may retain
E-4 what he has received, and sue whoever
{ is liable for the consequences of the
deeeit by which the compromise was
brought about, and recover whatever
s damages resulted therefrom. 7”7 See
also Johnson v. Culver, 116 Ind. 278;
Hayes v. Insurance Co. (Ill. Sup.), 18
N. BE. Rep. 322. Ind. Sup. Ct., Dec.,
15,1891, Michigan Mut. Life Ins. Co.
v. Yaugle. Opinion by McBride, J. Alb.

Jo

.

RTDAFIERETIES
—

MARINE.

<

(et ress

E; 17. MARINE PoLicy INSURING AD-
2 VANCES.

ok

oo

The clause in a cargo policy insuring
E 2advances, that ¢ it i3 understood that
Egfreight and advances insured under
oathis policy are subject to thetermsand

reight policy as are pertinent. A pro

vision avoiding the insurance in case |

of any act of the insured whereby the
sured’s right of action against any
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gisted by the appellant however that

of material facts and were at most

Eaconditions of freight policy attached ! sailing at the date of the policy.
iereto,”” means that to the terms and | appeared that the vessel was built in
Egconditions of the eargo policy areadded | the United States, and when first

uch of the terms and conditions of th» | launched bad an American regis‘er of

-~
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surer on his payment of loss, is released,
is waived where the insurer, after
being requested by the owner to insure
their advances so that in case of loss
they would not call on the owner for
" reimbursement, reply that they have
| ¢ covered the amount by insurance,”
since they thereby became estopped
from asserting uany claim against the
owner in case of loss. Under a policy
insuring advances, recovery cannot be
had for commission for procuring a
charter for the vessel, since the claim
for such commission does not constitute
a lien on the vessel, and is therefore
not insurable. Where, on payment of
loss under a poliey insaring advances,
the insured assign to the insurer their
i claim against the vessel and its owner
for advances and commissions, such
assignment passes to the insurer the
insured’s elaim for commission for
procuring acharter for the vessel, even
though the elaim for advances does not
pass because it has been previously
released. Where the insurer, after
receiving such assignment, brings suit
against the owner of the vessel, and is
defeated, the record of such suit is
admissible in evidence in a subsequent
suit brought by the insurer against the
insured to recover the amount paid in
| settlement of the loss. In such sub-
sequent suit the insurer is entitled to
recover from the insured the costs of
his unsucecessful action against the
owner. 13 N. Y. Supp. 615, modified.
Pheniz Ins. Co. v. Parsons, 29 N. K.
Rep. 87, N. Y. Court of Appeal.

18. MARINE INSURANCE—WARRANTY
AS TO LoAD CARRIED.

i

In a marine insurance policy con-
taining a warranty that the insured
vessel should not load more than her
registered tounage, the term ° regis-
tered tonnage » refers to the vessel’s

| carrying capacity, as stated in the

ship’s papers under which she was
It

916 tons, but was afterwards sold to a
citizen of Hanover, and received a
Hanoverian register of 331.97 ¢ com-
mercial lasts.” At the time she was

person, which would inure to the in- ! lost she carried a load of about 9013
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gross tons, It was also shown that a
“last 7 was the equivalent of 6,000
pounds,

Held, that there was no violaltion of
the warranty. A law of the German
Ewpire, providing a rule for reducing
> lasts,” to tous, cannot be used in
estimating the carrying capacity of a
vessel which was lost before the law
was enacted. The law of measurement,
existing under the acts of congress, by
which 100 cubie feet of space within a
ship's hold are taken as holding o ton
of freight, has no application to a
vessel sailing under o foreign registry.

Warranty as to Ports Used.

A ship was insured in January,
while at Rotterdam, under a policy
containing a warranty not to use ports
in Europe north of Antwerp between
November 1st and March 1st.

Ileld, that having insured the vessel
while lying al Rotterdam, which is a
port north of Antwerp, the company
waived the warranty. The complaint
alleged that the vessel arrived in New
York about April 14th, but there was
no evidence of when she left Rotter-
dam, nor of the usual length of the
voyage between that port and New
York.

Held, that assuming the allegation

to De correet, the court could mnot
determine as a fact that she left
Rotterdam prior to March 1st. Ivid-

ence that a vessel sailed in May, was
seen in the following October, and was
never seen or heard of again, is prima
Sacie proof; in an action on a policy
expiring on December 29th following,
that the ship was lost during the life-
time of the policy. 7 N. Y. Supp. 492,
reversed. Reck v. Phenix Ins. Co., 29
N. E. Rep. 137, N, Y. Ct. of App.
IxteEREST—See Contracts 3.
JurispicrioN—See Appeal 4.
JURY, QUESTION ¥OR — See Mun.
Corp. 2—Master and Servant 2.
- Laxps INJURIOUSLY AFFECTED —
See Expropriation.
LETTERS OF PARTNERS AFTER Dis-
SoLUTION—Partnership 3.

LIBEL.
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1. DEraMATION—PRIVILEGED Cox-
MUNICATION—TESTIMONY OF LAWY kg
AND IS WIre,

Held, (1) That a doctor who, iy
good fiith, while ab o ball; tells a lady
friend who incidentally consults him,
his opinion as to the vialue of i new
and secret remedy adopted by a con

Srére in accouching women, and why

cited a case where a woman died trom
the effects of his treatment, referring
ab the same time to a third doctor wh
attended the operation, for details,
cannot be sued for defimation, beciuse
the conversation was privileged.
Semble : That a letter upon the sul

jeet of the above conversation, writley

by defendant in reply to a letter from
plaintiftf asking from whom he obtain
cd this information, isalso contidential
and privileged.

2) That the friend to whom the
confidence was entrusted, having acted
as counsel for plaintifl upon i former
action relating to this conversation and
having advised the present action, is
incompetent to give testimony ; equal
ly so his wife. DeMartigny v. Mo,
21 Rev. Leg., 461.

2. Horern CONDUCTED WITHOUT CER
PIFICATE — ““ SHEBEEN 7 — TRUST -
BreacH or TRUST — INNUENDO —
“CVERITAS.”?

The proprietrix of & hotel obfained
a certificate and excise license there
for from Whitsunday 18S9 to Whit
sunday 1890. She died in Octoby
1889, and her trustees carried on the
business without, obtaining a trane
of the certificate until March 1890. On
6th Dec. 1889, a letter appeared ina
local newspaper which suggested thi
the police superintendent “ mighti
quire into the truth or untrath of the
report ab present current thal anold
public-house in the Guestrow is being
personally conducted as a shebeen-
in point of strict law — wailing U
convenience of an ex-bailie and a tovs
councillor who are both about to b
come joint-proprietors of the phe
when a licence has been secured.” Th
trustees in possession of the howl
who were the parties referred to It
the letter, sued the writer thereof i
damages.




Ield, That the letter was not libel-
Jous, a5 (1) in sbrick law the publie-

would not bear an innuendo of breach
¥ o trust. Qook v, Gray, Mearns v. (Fruy,
b 99 Seol. Law Rep. 247,

Note.

The interpretation clause of the Pubhe
House Amendiment Act 1862, defines a ¢ She-
heen ™ as meang and including * every house,
shop, raom, premises, or place in which spirits,
ete,, or excisable liquors are traflicked in by
retail without a certilicate and excise license
in that behalf.”

= LICRENSE, CANCELLATION OF — See

£ (rown Tands,

S LierNsE—See Mun. Corp. 1.

LICENSOR AND LicENspe—See Negli-

., genee b,

Ll LicnTs—See Insurance 10.

B LIQUIDATED DAMAGES — See Dama-

3 wes.

LY LIVERY STABLES AND (CABS — See
Mun. Corp. 1.

LoAN TO Errecr PAYMENT — Sce

Composition.

=t LOCATION

2 Lands.

Maricious ProsecurTioN—See Livid-
Fenee.

MANDAMTUS.

TICKETS — See Crown

-y L ESrABLISHMENT oF NEW SCIHOOL
k. Districr—SCcHOOL VISITORS—SUPER-
SINTENDENT OF  EDUCATION — JURIS-
P DICTION OF, UPON APPEAL—APPROVAL

VP FHREE VISITORS—40 V. ¢. 22, 5. 11
(L. Q.)—R. S. P. Q. Arr. 2055.

Upon an application by H., the

piew school distriet in the parvish of
te. Victoire, in accordance with the
rms of o sentence rendered on appeal
=0y the superintendent of education,
gLnder 40 V. ¢, 22, s. 11, (P. Q.), the
spondents pleaded inter «lic that the
iperintendent had no jurisdiction to

B the superintendent not having been
iWproved of by three qualified visitors.
Hic decree of the superintendent
lleced that the petition was also
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house was ashebeen, and (2) the letter
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| approved of by one L., inspector of
© schools,
Held, aftirming tne judgment of the
i CGourt, of Queen’s Beneh for Lower
| Canada (appealside), that the petition
in appeal must have the approval of
three visitors qualified for the munici-
pulity where the appeal to the super-
intendent originated, and as The Rev.
A. Deserey, one of the three visitors
who had signed the petition in appeal,
was parish priest of an adjoining parish
and not a qualified school visitor for
the municipality of Ste. Victoire, the
sentence rendered by the superiu-
tendent was null and void.
Tascherecau, J., dissented on the
ground that, as the decree of the
superintendent stated that L., the
inspector of schools, was a visitor, it
was prima facie evidence that the
formalities required {o give the super-
intendent, jurisdiction had been com-
plied with. C. 8. L. C ¢.15,s. 25. Hus
v. OQommissaires d’licole de Ste. Victoire,
Supreme Ct. of Canada, Nov. 1891.

2. REVISING OFFICER —ELECTORAL
FravcHise Acr, R. 8. C., ¢. 5, ss. 19,
33—NorIicE oF OBJECTION TO NAMES
ON Vorers' Lisr—GROUNDS OF Os-
JECTION— NOT QUALIFIED 7’—VALID-
11Y OF NOTICE—RULING OF REVISING
OFFICER UPON—APPEAL TO COUNTY
JUDGE.

A notice under sec. 19 of the Elec-
toral Franchise Act, R. S. C. ¢. 5, as
amended by 52 Vie. ¢. 9, see. 4, to a
person whose name was objected to, for
the purpose of having the name taken
oft the voters’ list at the final revision,
simply gave ‘‘ not qualified 7> as the
grouund of objection.

Held, sufficient. The revising officer
(who was not a judge) having ruled
that the notice was valid, the person
whose name was objected to appealed
from that ruling to the County Judge,
who held that the notice was invalid,
and the revising officer thereupon re-
fused to go on and hear the complaint :

Held, that no appeal was given by

ake the order, the petition in appeal !

sec. 33 of the Act from the revising
officer’s ruling ; and therefore the pro-
ceedings before the County Judge were
coram non judice. A. mandemus was
granted. Re Lilley v. Allin, 21 O. R,
424.
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MaNDATE—See Partnership 3.

MagriNk INSURANCE—See Insurance, |

Marvine.

MAaRrINE INsUrANCE COMPANY—Sce
Companies 1.

MARITIME LAW.

GENERAL AVERAGE—CONTRIBUTION
— SALYVAGE — CARGO LEFT IN PERIL
FOR BENEFIT 0F VESSEL — EXPENSE
OF SUBSEQUENT EFrorTs To SAVE
BOTH VESSEL AND CARGO.

A vessel loaded with coal stranded.
The owners of the ecargo desired to

tuke the coal out, which could have
been done at small expense, but the

underwriters of the ship refused to
permit this as it would much increase
the risk to the vessel. Bxtraordinary
expense was gone to for the purpose
of saving both vessel and cargo, and
most of the cargo was saved; but the
vessel was a total loss.,

Ield, that the owners of the cargo
were only liable to pay @ reasonable
amount for the cost of saving the coal,
and that there was no elaim for general
average against the coal saved. Judg-
ments of Boyd, €., 19 O. R. 462, and of
the Queen's Bench Divisional Court,
20 O. R. 295, aftivmed. Western Assur-
ance Co. v. Ontario Coal Co., Ontario
Ct. of Appeal, Jan. 8, 1892, Can. L. I

MASTER AND SERVANT.

1. EMPLOYERS AND WORKMEN Acr,
1875 (38 & 39 Vie., ¢. 90), s, 10 —
WORKMAN — PErsoN ENGAGED IN
MaNuUAL LABOUR — REAL AND SUB-
STANTIAL OCCUPATION.

The test of whether an employee is
engaged in manual Iabour, within the
meaning of the Employers and Work-
men Act, 1875, is—whether such labour
is his real and substantial employment,

or whether it is incidental and acecess-

ory to such employment. The ap-
pellant, a grocer’s assistant, whose

duty it was to serve customers in a
shop, had also other duties involving

manual labour, such as making up
parcels for customers, carrying parcels
from the shop to the cart at the door,
and bringing up goods from the cellar
to the shop-:
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I Held, reversing the decision of (he
P Queen’s Bench Division, that sae
oceupations were incidental to his rey
fand substantial employmentas a sales
man, and that he was not engaged g
manual labour within the meaning o
the Employers and Workmen Agy,
1875, Bound v. Lawrence [1892], 14,
B. 226,

2. MASTER AND SERVANT — Rixgs
OF EMPLOYMENT — [OV STEPS — QUEs
TION FOR JURY.

A servant, by entering an employ.
ment necessitating the use of steps,
- does not assume the risk of an injuy
by reason of their subsequent iey coy
i dition, where, when the contract wi
made, the steps were not icy, nor was
there reason to suppose that the buy
nessinvolved arisk in regard to {hen.
An employee, in attempting to leave
. her employer's mill by steps which are
the only means of egress, and whichar
rendered icy by the {reezing of spry
falling from steam-pipes, ot which fu;
she is aware, does not, s matter
law, voluntarily assume ¢ risk, whid
she understands, where the degree
slipperiness is not determinable b
ocular inspection. Fifzgerald v. (n
necticut River Paper Co., Mass. Sup
Judicial Ct., Dec. 19, 1891, £5 Adb.]
J., 166.

Notes.

1. In Thomus v. Quartermaine, 18 (). B.D:
6385, Bowen, L. J., says: “'The duty of g
occupier of premises which have an elementd
danger upon them reaches its vanishing poz
in the case of those who are cognizant of t¥
full extent of the davger and voluntarily r
the risk.”

2, It would be unjust that one who fr&
and voluntarily assumes aknown risk for wi
another is, in a general sense, culpably regr
sible, should hold that other responsill s
damages for the consequences of his own«
_posure. In Yarmouth v. France, 19 Q. B.

647, Lord Esher, M. R, expresses the opi
i that in such a case 1t is incorrect to say
the defendant no longer owes a duty tai
, plaintifl, but that it should rather be saili
the duty is one of imperfect obligation. f?
formance of which the law will not enforce

3. It has been held by some that whesi
man is not physically constrained, wher?
can take his option to do a thmng or not W3
( it, and does 1t, he must be held to do #t7
. untarily. See opinion of Lord Bramwel
Membery v. Railway Co., L. R., 14 App.t
179, and the dissenting opinion in Kk




Railroad Co., 43 N Y502, But by the author-
itiws generally, one whoin an exigeney relue-
2 ¢ tatly determines to take a risk i not held so
5 strictly.
4. Thare has been much difference awmong
£ (e English judges in regard to the question

whether & servant who discovers a defect in
 machinery. not existing when he entered tho
E " service, which the master is bound to repair,

25 amd who works on, undersranding the danger,
rther than to lose his place by complaining
of it, or refusing to work until it is vepaired,
shall be held to have voluntarily assumed the
5 yisk. 1o Membery v. Railway Co., supra, Lord
. Bramwell expresses the opinion that tha plain.
it cannot. recover in such a case, while the
lord chancellor and Lord Herschell, without
{expressing an opinion, prefer to keep the
2 question open for futurs consideration. In
Thrussell v. Handyside, 20 Q. B. Div. 359, the
¥ ¢ Court of Queen’s Bench holds that a workman,
4 by continuing to work under such circumstan-
1 ces does not voluntarily assume the risk ; and
=t m Yarmouth v. France, 19 Q. B. Div. 647, a

majority of the Court of Appeal are of the same
opinion.

5 In Masecachusetts, as well as elsewhere,
4 plaintiffs have been precluded {rom recovering
i 120ike where their assumption of the risk grew
dcnt of an implied contract in reference to the
“3condition of things at the time of enteriug the
i {defendant’s service, and where they voluntarily
g jssumed a risk which came into existence af-
tqterward.  Moulton v. Gage, 138 Mass. 390;
k=i Taylor v. Manu f. Co.,14014.159; Wood v. Locke,
3147 1. 6045 Murphy v. Greeley, 146 id. 196

Huddleston v. Machine Shop, 1061d. 2825 Pingree
. Leyland, 135 id. 398; Gilbert v. Guild, 144
. 6015 Lothrop v. Railroad Co., 150 id. 423;
Mellor v. Manuf. Co., id. 362; Minor v. Rail-
aad Co , 153 id.

6. This court has recognized the doctrine
hat mere knowiedge of a danger will not
reclude a plaintiff from recovering unless he
gppreciates the visk.  Scanlon v. Railroad Co.,
M7 Mass. 4845 Linnehan v. Sampson, 126 id:
06 3 Ferren v. Railroad Co., 143 id. 197 ;
aylor v. Manufacturing Co., 140 id. 150;
Villiams v. Churchill, 137 id. 243 ; Lawless
y. Railroad Co., 136 id. ).
©. Many other cases in which the plaintiff’
s not been precluded from recovering may

e referred to this principle, and some of them
more properly vest on the ground that there
're such considerations of duty or exigency
fvcting him as to present a question whether
» ssumption of the risk was voluntary or
ler an exigency which justified his action
4 induced him uawillingly to encounter a
finzer to which he was wrongfully exposed.
homeroy v. Westfield, 151 Mass.—; Mahoney

ailroad Co., 104 1d. 73 5 Zyman v. Ambherst
il 339 5 Thomas v. Telegraph Co., 109 id.
; Dewire v. Bailey, 131 id. 169; Looney v.
chean, 129 id. 33 ; Gilbert v. Boston, 139
3135 Eekert v. Railroad Co., 43 N. Y. 502,
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place had become dangerous by reason of the
negligence of the employer to repairit, especial-
ly it notice of the danger had been given by
the servant, and there had been a promise
speedily to vepaiv it. See Leary v. Ruailroad,
139 Mass. 550 Haley v. Case, 142 id. 316,
Wesicotl v. Railroad Co.,(3ass.), 27 N, B. Rep.
to.

9, Osbarne v. Railroad Co., 21 Q. B. Div. 220, a
case in which the plaintift -ued to recover for
an injury received in going down some ey
stone steps, is precisely similar to the present
one in respect to the manner of receiving the
injury.

MpEMBER
Bankruptey.

oF PARLIAMENT — Scee

MEMORANDUM OF ASSOCIATION =See
Companies 1.

MUNICIPAL CORPORATIONS

— SBE ALS0 CoNTRACTS 2 — NEGLI-
GENCE 3.

1. BY-LAW—LIVERY STABLES

AND
CABS—LICENSE,

Ileld, that, under the by-law of the
city of Toronto relating to livery sta-
bles and cabs, a person licensed as a
livery stable keeper, but not having a
cab license, cannot for the purpose of
soliciting passengers, stand with his
cab at places, though owned by him,
other than that mentioned in his Ii-
cense. [Regina v. Gurr, Ontario Com-
mon Pleas Div. Jan. 1892, Can. L. 1.

2. NEGLIGENCE—CARE OF STREETS
—BVIDENCE—QUESTION FOR JURY.

(1) In an action against a village for
injuries caused by a fall on the side-
walk, evidence that there was on the
sidewalk a ridge of snow and ice fiveor
six inches high, which was uneven and
very slippery ; that the ridge had been
there for a week before the accident,
and was formed in part of snow that
had fallen more than two weeks before,
and that no attempt to remove the
ridge had been made, is sufficient to
justify a refusal to grantanonsuit. (2)
In an action to recover damages for
personal injuries resulting from a fall
on a slippery sidewalk, the question
as to whether the rectocele from which
the plaintiff was shortly afterward
found to be suffering was oceasioned
by the fall is & question for the jury,

5. Whether the fear of losing oue's situation
ull constitute such an exigency, where the

where there is expert testimony to the
effect that rectocele might be produced
M. L. &R 1]
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by a fall. Seeond Division, Dec.1, 1891.
Keane v. Villuge of Waterford. Opinion
by Haight, J. 8 New-York Supp. 790,
affirmed. New-York Ct. of Appeals.

3. MuUNICIPALITY — FINAL JUDG-
MENT — PRACTICE — SPECIALLY EN-
DORSED WRIT—SUMMARY JUDGMENT
ON—MANITOBA.

In an action against a municipality
to recover the amount of certain de-
bentures the writ of summons was
specially indorsed, and defendants
having appeared,a summons was taken
out according to the practice in the
Court of Queen’s Bench in such cases
calling npon said defendants to show
cause at o day named why judgment
should not be signed against them
summarily. On the return of the
summons the judge before whom it was
returnable, after hearing the parties,
ordered that plaintiffs should be at
liberty to enter up judgment in the
action for the amount indorsed on the
writ. This order was affirmed on ap-
peal to the full Court, and a further
appeal was sought by the defendants
to the Supreme Court of Canada.

Held, that the judgment sought to
be appealed from was not a final judg-
ment within the meaning of the Su-
preme Court Act,and no appeal there-
from would lie. Appeal quashed with
costs. Municipality of Morris v. The
London and Cenadian Loan Co., Sup.
Court of Canada, Nov. 17, 1891.

4. By-LAw PROHIBITING SUNDAY
PREACHING IN PARKS, VALIDITY OF—
R. S. O., c. 184 sEc. 504 SUB-SEC. 10—
VIOLATION OF CONSTITUTIONAL RIGHT
—UNREASONABLENESS —UNCERTAINTY
¢ SABBATH-DAY.?

It is provided by R. 8. O., c. 184, s,
504, sub-sec. 10, that the council of
every city and town may pass by-laws
for the management of the farm, park,
garden, ete.

Held, that the municipal council of
a city had powerunder this enactment
to pass a by-law providing that no
person shallon the Sabbath-day in any
public park, square, garden, etc., in
the city, publicly preach, lecture, or
declaim.

Held, also, that the by-law violated

Monthly Law Digest and Reporter.

no constitutional right, and was net
unreasonable. Bailey v. Willamson,
L. R. 8 Q. B. 118 followed:

Held, also, that the by law was no
bad for uncertainty as to the day ofthe
week intended, by reason of the use
the term ¢ Sabbath-day.” Re Cribli
& The City of Toronto, 21 O. R. 325.
Notes,

Bailey v. Williamson, L. R. 8§ Q. B. 118, wy
a ca-e arising out of a breach by the appelian
of the regulations made by the commissioner
of Her Majesty's works and public building
under the provisions of an act for the regy
lation of the royal parks and gardens. The
breach complained of was a violati-= of the
rule that ¢ no public address may be .otiverel
except within forty yards of the notice-boan
on which this rule is inseribed.” Cockbum,
C. J., said, “I think it is quite clear that de
regulation as to rules being made by one o
other of those authorities, for the purpose o
imposing conditions on the delivery of al
dresses in the park, was clearly within th
Jjurisdiction of the ranger or the commissioner:
as the case might be; and that being so, v
have no authority here to look into (i
rules to see whether they are reasonable mi
proper or not.” — “The appellant’s couns|
seemed to be under the idea which has bew
lately put forward, that “persons were entitia
by law to do what they liked in the parksu
make speeches or anything of the kind. I
aware of no legal principle and no authority..
which says anything of the sort. 1 am quie
sure that persons are not entitled by law
make addres-es in the parks, and consequentys
the passing of this act which says that ths
shall not make an address, by no means it
feres with any right to which by law theya
entitled.”

MuNICIPALITY—See Mun. Corp. d
Mup-Hraprs—See Negligence S.

MURDER — See Criminal Law
Proced. 1.

NAV(GABLE WATERS—Sece Ripuiy
Rights.

NEGLIGENCE —SEE ALSO MAsib
AND SERVANT — MUNICIPAL CoRre.}

1. To rest the arm upon the winds
sill of a car, provided it does &
protrude, is not negligeuce per ¥,
but if it does protrude, the act hecont
negligent, in the contemplation of v
Carrico v. West Virginia Cent. and}
Ry. Co., Supreme Court of Appeals
West Virginia, Nov. 1891.

2. INJURIES TO PERSONS oN Trid
—CONTRIBUTORY NEGLIGENCE.




Plaintift while walking along de-
fendant’s tracks looked both ways be-
- fore he stepped on the first track, but

looked no more toward the west, from
. which direction he knew the train
would come, and was then about due.
He crossed the first and second tracks,
and walked toward the east between
the second and third tracks, and close
to the third track, on which he knew
the train would pass. He had on an
ulster overcoat, with the collar turned
up, but the air was still and the rum-
© bling of the coming train was distinctly
“¢ heard by others.

Held, contributory negligence suffi-
! cient to defeat his recovery. Second
& Dmsxon, Dec. 23, 1891. Scott v. Penn-
sypleania R, Co. Opmlon per Curiam.
éﬂ\’ Y. Supp. 189, reversed. New York
4 Court of Appeals.

fz 3. DANGEROUS PREMISES — VAULT
! UNDER SIDEWALK—CONSENT OF MUNI-
; zcu’u. OFFICERS.
, (1) The owner of a city lot, who has,
4 with consent of the city authontles
onstructed a vault under the %1dewmlk
n front of his lot, is not responsible
dfor injuries received by a pedestrian
»t vho falls into the vault on account of
fdthe breaking of the flag-stone over it,
Swhere no actual negligence on the
part of the lot-owner is shown. Jen-
vings v. Van Shaick, 108 N. Y. 530;
hicugo City v. Robbins, 2 Black, 418,
23; Robbins v. Chicago City, 4 Wall,
L1657, 679; Villege of Seneca Falls v.
: /ulmshz SHun 571, 873 ; Van O’Linda
2 Lothrop, 21 Pick, 292, 297 5 Fisher
Lo, Thiskell, 21 Mich. 21 5 Gridley v. City
) Bloomington, 68 I11. 47, 50 ; Nelson
. Godfrey, 12 id. 20, 23 ; Ol v Fr Y,
$ Ohio St. 358 Wood v. Mears 12 Ind.
EIJ: MHdllory v. Griffey, S5 Penn. St.
55 Hundhausen v. Bond, 36 Wis, 31 ;
Jrrin v. Fowler, 5 Robt. (‘I Y.) 482
22 Dill. Mun. Corp §5699, 700; Cooley
lorts, 748, (2) The consent of a city
7‘“' the construction of a vault under
ithe sidewalk in front of a business
Ahlock may be inferred from the ac-
Efuiescence for nine years of the publie
Bdflicers in charge of the streets. Second
Division, Dec. S, 1891. Babbuage v.
ELowers. Oplmon by Vann, J. 7N. Y.
Elupp. 306, affirmed. New York Ct.
i Appeals, Alb, L. J.
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4. INJURY 10 CHILD ON T'RACK.

Plaintiff, a child 2 years ol'age,while
in charge of her half-grown sister, who
was in their house at work, slipped
into the street unseen by the sister,
and while there was badly hurt by
defendant’s horse car, which was being
slowly pulted up hill by the regular
horses and an extra tow-horse. A
witness testified that he saw the child
on the down frack crossing over to
the other track while the car was
about 10 feet away, and heard people
shouting to the driver. He then
turnedhis back, but, at renewed shout-
ing, turned again, and saw the child
knocked down by one of the horses.
The driver and tow boy both testified
that they were looking straight ahead,
but did not see the child, and knew
nothing of the accident until the con-
duetor blew his whistle to stop, which
was after the car had passed the child.

Held, that a verdict for plaintifl’
would not be set aside as unsupported
by the evidence. Giraldo v. (oncz/
Island & B. R. Co., 16 N. Y. Supp. 774
N. Y. Sup. Ct.

Note.

This case very much resembles the recent
one of Dufresne v. V'he City Passenger Rly. Co.
M. L. R. 7, 8. C. In this Court the plaintift
won his case, but the Court of Queen’~ Bench
in Appeal rever-ed the decision, M. L. R. 7 Q.
B. 214, (See Monthly Law Digest and Reporter
March. No. Article on Contributory Negligence
where this and similar cases are discussed)
and infra No. 6.

3. InPUTED NEGLIGENCE—LICENSOR
AXD LICENSEE.

Where a telegraph company permits
a messenger service company to string
its wires on the poles of the telegraph
company, and the two oceupy towards
each other enly therelation of licensor
and licensee, the telegraph company
is not liable for the negligence of the
messenger service company in permit-
ting its wires to fall to the pavement
and remain there, to the injury of @
passer-by. Holmes v. Union Telegraph
and Telephone Co., N. Y. Sup. Ct. Nov.
1891, 11 R. R. and Corp. L. J. 55.
Notes.

1. The rule seems well settled that to render

one person liable for the negligence of another
the relation of master and servant or principal



162

and agent must exist, Stevens v. Ann.shon:/,
6 N. Y. 435 English v. Breman, 60 N. Y. 6(

2. There is nothing in this case which show
that the defendant bore such relation to the
messenger company as to make the former
liable for the negligence or misconduct of the
latter (Opinion of the Court).

6. CuiLb KILLED ON STREET RAIL-
WAY.

Held, veversing the judgment of
Loranger, J., M., L. R.,, 7 8. C. 10,
where a child, two years of age,
through the negligence or want of
vigilance of its parents, 1s allowed to
leave its residence and get on the track
of a street railway, and is killed there
by w car of the railway company, with-
out any fault on the part of the
employees of the company, an action
of damages by the father of the child
will not be maintained. Cie. de Chemin

de Fer a DPassaugers de BMontréal v.
Dufresne, M. L. R., 7Q. B. 214.
Nole.

See also our article on Contributory Negli-
gence, this nuwber.

7. LIABILITY OF STEAMBOAT OWNERS
FOR—ACTION BY A FATHER FOR DAM-
AGES TFOR ACCIDENT CAUSING HIS
DAUGHTER’S DEATIHI—APPEAL FROM
JUDGMENT FOR PLAINTIFF DISMISSED
witH CosTs.

Plaintift’s daughter, who was a pas-
senger by defendants’ steamer, fell
overboard and was drowned in con-
sequence of a gangway, against which
she was Iemun h‘wm«r been left in-
securely l'ast.ened. The defence mainly
relied on was contributory negligence.
It was shown that there was a cabin
for passengers, and that, at the time
of the accident, there was & heavy sea
and the vessel rolling and pitching.
It was also contended that plaintiff
suffered no actual pecuniary loss. The
cause was tried before a judge without
a jury, who found tfor the plaintift, and
assessed damages at $300.

An appeal by defendants was dis-
missed with costs. McdAdam v. Ross
et al, 22 N. S. Reports 264.

S. Roap — OBSTRUCTION — MUD-
Hears LEFT ON RoAD REPARATION—
FavLrr (Scorent Law).

Roadsmen in the ordinary discharge
of their duty accumulated the mud
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' raked off the Crow Road, in the neigh.

bourhood of Glasgow, in heaps of
from 8 to 12 inches in height, in c¢lose
proximity to the foothpath in front of
certain cottages, and left it there fw
a few days to solidify before carting
it away. The road was not lighted uf
night, and & woman who lived in one
of the cottages, while endeavouring
to cross the road after dark, tripped
over one of these heaps and broke her
arm. There were no cottages and no
foot path on theotherside of the road.

Held, (without Ilaying down any
general rules as to road cleaning
that there was fault on the part of
the roadsinen in leaving such heips
in such a place, and that the road .
trustees were liable in damages tao the |
injured woman. Nelson v. The Lanark
shire Road Trustecs, 29 Scot. Law Rep.
261.

9. RAILROAD COMPANIES — Accl
DENTS AT CROSSINGS—NEGLIGENCE-
EvIibENCE.

In the absence of statutes regulating
the time and manner of giving signaks,
the failure of an engineer in charge
a locomotive to ring the bell or sound
the whistle at the intersection of a
mill road, or a point where the publi
have been habitually permitted to
cross, is evidence of negligence.

For a moving train to omit to giw
in a reasonable time, some signal whe
.Lpproachnw a hlg‘hway from whic
the train is hidden by an embankmnent.
cut or curve, is negligence per se.

Where arailroad company has ere
ed a whistle post at a proper distan
from a crossing in order to notify eng
neers where to give warning, and tht
public are led to believe that a sign
will be given at the post, it is netl
gence if the engineer, in p‘),ssmfr wil
a freight or passenger train, fail
sound the whistle at such post

Where the person injured wonldu
have ventured upon the track at
crossing but for the negligence of i
engineer in failing to give warnit
the railroad company is llable thougd
plaintiff may have been careles i
exposing himself.

In an action against a railroad o
pany for damages resulting from pé
sonal injuries the court properly
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strueted the jury that it was the dutv

of plaintift as well as the engineer to
keep a proper lookout at a crossing,
and that one time looking and listen-
fng at a distance from the track is not
a proper lookout ; that plaintiff should
have used his senses of sight and hear-
ing ; and that if, by fuilure to do so,
he caused the injury, he could not re-
cover,

Where the testimony in regard to
contributory negligence was conflict-
" ing, the court rightly refused to charge
3 that it was ‘¢ the duty of plaintiff to
v see and hear,’” and that his failure to
do so was equivalent to not looking or
listening, since such a charge would
decide the question of plaintiff’s ne-
sligence.

Plaintiff testified that he and his
&' father came along the highway in a
i covered wagon, and that plaintifflook-
! ed several times to see if a train was
4 coming, and that when within about
b} twenty yards of the crossing he stop-

1 ped the wagon and listened, and then
rode on the shaft, looking and listen-
ing, and did not see nor hear the train
until the horse was on the track.

Held, that because the engineer testi-
7] fied, and introduced a man to corrobo-
#irate his opinion, that the track was
3 visible for several hundred yards from
the highway, it would have been error
for the court to instruct the jury that
cdthey must disregard plaintiff’s state-
E-inents and find against him, for in such
a conflict the court could not instruet
Yas to the weight of the evidence.

It was not the duty of plaintiff, if
Saffer listening at twenty yards’ dis-
Atance and riding on the shaft he neither
fheard nor saw an approaching train,
Fisto get down and look up and down the
patrack, even though his view of the
pirailroad line was obstructed.

<2 If the engineer saw that the horse
bawas attached to a covered wagon, and
bzcould see that the occupants were not
bn the outlook, but were inside the
fadagon, it was his duty to stop his
Engine.

 1f the engineer fuiled to give the
Psual signals, then it was his duty to

eli a more vigilant watch along the
ack,

i ot g KA i

i

t accident defendant repaired the mwmill-
road crossing where the accident took
place.

Held, that since such road may also
have been a plantation road, which
defendant was required to keep in
repair under Code N. C. s. 1975, it
was not prejudicial to allow the testi-
mony. Hinkle v. Richmond & D. R. (.,
11 R. & Corp. L. J. 81, Supreme Court
of North Carolina, Nov. 1891.

NEGLIGENCE OF SHIPPER—Carriers
2.

NOTARY, SIGNATURE BY, IN QUEBEC
—See Foreign Law,

NoTICE, VALIDITY OF—Mandamus?2,

Noricek, To OWNER OF PREMISES—
See Board of Health.

NUISANCE, ABATEMENT OF — See
Board of Health.

ORDINANCE, VIOLATION OF — See
Crim. Law and Proced. 2.

OTHER INSURANCE — Sce Insurance
7.

PAROL GUARANTEE

OFFICER—See Appeal 3.
PARTIES TO ACTION.
ACTION FOR ACCOUNT—DEMURRER

—¢ RES JUDICATA V"—-PARTIES—NEW
BRUNSWICK.

BY Crown

C., who had asuit pending on certain
policies of insurance, assigned to de-
fendant all his interest insaid suit and
said policies, and buing indebted to B.
& Co., he gave them an order on
defendant directing the latter t¢ pay
B. & Co. the balance coming from the
insurance claim after paying what was
due to defendant himself. B. & Co.
indorsed the order and delivered it to
plaintiff, who presented it to defend-
ant, and defendant accepted it hy
writing his name across the face. B.
& Co. afterwards gave plaintiff a writ-
ten document stating that, having
been informed that iie order was not
negotiable by indorsement, in order to
perfect plaintiff’s title they assigned
and transferred to him the order, and
made him their attorney, in their
name, but for his own benefit, to

Plaintiff showed that soon after the

collect the same.
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The insurance moneys having come
into the hands of defendant he refused
to give plaintifl an account or pay
what was due to him, but stated that
prior claims had exhausted the money.
In an action for an account and pay-
ment the defendant demurred claiming
that both C. and B. & Co. should be
made parties. The demurrer was over-
ruled and the same objection was
raised in the answer. On appeal the
question of want of parties was the
only one argued.

Ileld, affirming the judgment of the
Court below, Strong, J., dissenting,
that the question was 7es judicata by
the judgment on the demurrer ; if not,
the judgment was right as neither C.
nor B. & Co. were necessary parties.
Appeal dismissed with costs. McKean
v. Jones, Supreme Ct. of Canada, June
22, 1891.

PARTNERSHIP.
1. WHAT CONSTITUTES.

S. and K. made a contract, whereby
the former agreed te purchase of a
third person cerlain lots and erect two
houses thereon, K. agreeing to make
the necessary advances to complete
the same above o certain amount to be
aised on @ builder’s Joan. It was also
agreed that on completion of the build-
ings S. would convey to K. either one
of the houses, or at the option of K.,
in case the lots were sold at a price
satisfactory to both parties, S. would,
after paying all advaneces, pay to K.
one half the sum realized on the sale,
‘i being the intent of the parties to
equally divide any profits which may be
realized by thesale of said buildings.”

Ileld, that the agreement was a mere
exccutory contract of sale and not a
partnership. Curry v. Fowler, STN. Y.
33, Dec. 1, 1891. Demarest v. Koch.
Opinion by Ruger, C.J., 9 N.XY. Supp.
726, affirmed. New-York Ct. of Appeals,
43 Alb. L. J. 105.

2. PARTNERSHIP ARTICLES—EXPIR-
ATION OR DETERMINATION OF PART-
NERSHIP BY EFFLUXION OF TIME -—
CONTINUANCE OF BUSINESS WITHOUT
FRESIHT ARRANGEMENT—APPLICATION
OF PROVISIONS IN ARTICLES 10 PART-
NERSHIP AT WILL.

Monthly Law Digest and Reporter.

A. and B. carried on business under
articles of partnership which contain
ed a clause providing that i withiy
three months after the expiration o
determination of the partnership hy
effluxion of time,”” B. should have he
option, to be signified within thyw
months after the determination of the
partnership, of purchasing A.’s shape
in the business. After the expiratio
of the term created by the articles of
partnership, A. and B. continued to
carry on the business without makiys
any fresh arrangement.

Held, that the provisions of the:
clause in the original articles giving
B. the option of purchasing A.’s shue
remained in force, and were applic
ble to the partnership at will carried
on by them after the expiration of th
original term. Neilson v. Mossend Iroy
Company (11 App. Cas. 298), Cox v.
Willoughby (13 Ch. D. §63), and Yati:
v. Finn (13 Ch. D. 839), discussel
Daw v. Herring [1892] 1 Ch. 284.

3. LETTERS AFTER DISSOLUTICN -
MAXDATE — ORDER — REVOCATION -
Ricur or AcCTION.

Held, That, where two members of:
partnership which had been dissolved
and was being wound-up, placed i
the hands of a third party a joi
order to reccive from the post-ofie
all letters addressed to the forms
partnership ; such order cannot k
revoked hy one only of the partie
thereto.

Where the heretolore partners o
tinue separately the same busines
the one who acquired the book deb:
due to the firm has not the sole righ
to receive letiers addressed to the o
partnership ; and even had he th
right it would not afford him anactie
for damages against his former partme
upon the latter’s refusal to giveld
consent or an order to that effect,bs
only the right to an action o hav
it declared that he represented b
firm in respect of these letters. Be
nard v. dllaire, 17 Q. L. R. 195

PATENT.

Co-OWNERS — EQUITABLE  AsSI6
MENT OF A SHARE—REGISTRATION
DocuUMENTS OF TITLE, CUSTODY 0f




— Parexrts, Desieys, AND TrADE
Marks Acr, 1883 (46 AND 47 Vic. c.
57), ss. 23,85, 87, 90—PATENTS RULES,
1883, RR. 65, 68, FOrM L—CONTRACT~
CONSIDERATION—PAST SERVICES.

An equitable assignment of a patent
or a share or interest in it may be put
upon the register.
owners of certain patents, wrote to C.
as follows : ¢¢ In consideration of your
services as the practical manager in
working both our patents... we hereby
agree to give yonone-third share of the
patents, the same to take effect from
this date.”  A. and B. afterwards de-
posited the letters patent with C. to
b1 assist him in effecting a sale of the
i1 patents, which however did not take
o1 place.  C. registered the above letter,
and claimed to retain possession ofthe
3 letters patent as a co-owner of a third
] share therein :

Ileld, (affirming the decision of
Romer, J.), that sec. 85 of the Patents,
Designs, and Trade Marks Act only
it excludes notices of trusts ; and that
g5t the letter was an immediate equitable
B assignment of an interest in the patent,
1 1ot defective for wanbof consideration,
g and was properly entered on the re-
23 gister. In re Casey’s Patents ; Stewart v.

Cusey, {1892] 1,Ch. 104.

PexaLry—See Damages.

k4 PEYSICAL EXAMINATION OF PARrty
:1 —See Discovery.

Picrure—See Fixtures.

PLEDGBE—SEE ALSO COMPANIES 3.

% PLEDGE OF AN IMMOVEABLE, ARTS.
¥ C. C. 1966, 1967, 1970, 1975.

Held, that the proprietor of a rail-
road built by a contractor, who has
agreed to leave the possession of it to
the latter until he has been paid the
price of his undertaking, can never-
theless obtain the precarious and tem-
porary possession of the road for the
purpose of continuing and completing
it. Bai¢ des Chalewrs Ry. Co. v. Mac-
Furlane, Superior Ct., Montreal 1891.
21 Rev. Lég. 4235.

Porice OFFICERS’ PRIVILEGE — See
Evidence.

PowERS oF AGENT—See Insurance 1.
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A. and B., joint

Powers or Ciry — See Riparian
Rights.

PoweRrs or OFFICERS — See Insur-
ance 12,

PoweErs RELATIVE TO DEALING IN
Stock—=See Corporations 3.

Pracrice—See Mun. Corp. 3.

PRESCRIPTION — See Appeal 1 —
Stocks 2.

PRESENTMENT FOR
See Bills and Notes 2.

PRESENTMENT FOR PA YMEXNT — See
Bills and Notes 4.

PREMATURE ACTION—See Insurance
5.

PreMIUM, FORFEITURE FOR NON-
PAvMENT OF—See Insurance 13.

PRINCIPAL AND AGENT—See Charter-
Party.

ACCEPTANCE—

PRIVILEGE 0F PARLIAMENT — Sce¢
Bankruptey.

PRIVILEGED COMMUNICATION — See
Libel 1.

PropaTte—See Wills 1.

ProHIBITION, WRIT or—Sec Consti-
tutional Law 3.

ProMissory NoTE — Sce Bills and
Notes 1. 4.

Proor—See Bills and Notes 1.
ProoT oF Loss—See Insurance 5.

RAILROAD ACCIDENTS — See Negli-
gence 2. 9.

RAILROAD.

RIGHTOF A CITY TO EXTEND STREETS
Across RAILROADS ALREADY CoON-
STRUCTED.

(1) Railroad not allowed ecxpenses for
constructing street crossing, clc.

Held, in a case where a city institutes
a condemnation proceeding to open or
extend astreet acrossarailroad already
constructed, the company owning such
railroad is not entitled to be allowed,
as a part of its compensation, the
amount of its expenses in constructing
and maintaining the street crossing.
(2) Construction of crossings—DPolice
regulations.—That the regulations in

regard to fencing railroad tracks and
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the construction of farm crossings tor
the use of adjoining land owners are
police regulations in the strict sense
of those terms, and apply with equal
force Lo corporations whose tracks are
already built, as well as to those to be
thereatter constructed, and for the
same reason applies here to a street
crossing required to he constructed by
a railroad company years after the
construction of its road.

(3) New street across existing railroad.
—That the language of theact includes
also a railroad crossing created by
running a new street across an existing
railroad. The act of 1874 construed.

(4) Eatension of streets over Ruilroads
— Lands not tracks.—Thatin the exten-
sion of streets over other railroad
lands than tracks or rights of way,
and in the construction of sewers
under or through the railroad rights
of way, serious damage might be done
which would require compensation or
restoration. But where the approaches
to the crossing are graded, and planks
are laid between the rails to make an
even surface for the passage of persons
and teams, and gates are erected to
delay such passage until a train pass,
there is no part of the track, or right
of way or land, to be resiored to its
former state, nor is the usefulness of
the railroad in any way impaired.

(8) For what no damages can Dbe
allowed.—That the use of the erossing
by the public may result in the stop-
page or slower movement of trains,
and in the increased danger of ac-
cidents, but it has been held by this
Court, that no damages can be allowed
for these inconveniences. Chicago & N.
W. R. R. Co. v. City of Chicago, Supreme
Ct., Illinois, Jan. 18, 1892,

Notes.

(1) Every railrond company takes its right
of way, subject to the right of the public to
extend the public highways and streets across
such right of way. Railway Co.v. Reilway Co.
30 Ohio St., 604

(2) It is well scttled that neither a natural
person nor i corporation can claim damages
on account of being compelled to render
obedience to a police regulation designed to
secure the common welfare. C. & A. R. R. Co.
volJ. L. & A RR. Co., 105 111, 388.

(3) The legislature can require railroad com-
panies to fence their tracks, although there was

-
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no such requirement imposed by their charter,,
and the roads were already constructed and in
operation. 0. & M. R. . Co. v. McClellund
25 111, 140. '

RATIFICATION—Sce Insurance 12,

REASONABLE Tidre — See Sale of

Goods 2.
RrcrivERrs—See Trusts 1.

REGISTRATION — See Bank Stock~
Crown Lands.

RerrasE—See Insurance 16.
RrparaTION—See Negligence 8.

“Ris JubIcaTA ' —See Parties to A«
tion.

REVISING OFFICER—See Mandamus?,

RIPARIAN RIGHTS.

NAVIGABLE WATERS — POWERS of
City—DocCK-LINE,

A city may not by ordinance, under
authority of the Legislature, lix m
arbitrary dock-line in a navigabl
river, in the bed of which the riparia
owners have absolute property, subje
only to the public right of navigation,
without notice to such owners.

The fixing of such line, so as to pas
across the natural bank of the riven
at certain points is unconstitutiona, |
as taking private property for public
use without compensation.

At a point in such river occupid
by rapids, and thereby entirely unfii
ted for navigation proper, and wher
the centre of the stream only is usefi!
for floating logs, a dock-line may na
be fixed so as to preventi the ripan
owner building out into the inter
vening waters, by reason of the fan
that this is a point in a navigabk
river.

Such building may not be enjoined
in the absence of evidence that it wii
be a nuisance or injure any publica
private intevest. City of Grand Rapid
v. Powers. Mich. Supreme Ct. Dec. 2.
1891, 45 Alb. L. J. 148.

RISK INCIDENTAL TO EMPLOY MENT-
Sec Insurance 3.—Mast. and Servt?

SALE OF GOODS.

L. Snicut VARIATION FroM CoNpr
TIONS OF CONTRACT—SIGHT DRAITS




M. sold McB. ten car loads of peas,
price payable by drafts at sight, with
nills of lading attached. M., with the
first car load, made a draft on demand
instead of a sight draft, asking at the
¥ ame time to be informed whether
. )eB. wanted the rest at sight. McB.

" refused to accept the dratt, or to take
© delivery of the peas, and repudiated
i, the contract.
Held, that the slight difference in the
5 (rafts did not constitute a sufficient
° reason for MeB. to repudiate the con-
i tract, as he might have accepted the
. Jemand drafts on condition that they
¢ would be payable only three days after
£ ¢ acceptance ; and moreover it appeared
2! that he had repudiated the contract on
i different ground before the drafts
£ ! were presented.  McBean & Marshall,
L L. R., 7 Q. B. 277.

9. CONTRACT FOR SALE OF BINDER—
ACCEPTANCE—REASONABLE TIME.

21 In October, 1889, the defendant gave
B o plaintifi’s agent an order for a binder
¥4 {or which he agreed to pay $190 by two
1 promissory notes. The order eontained
B 1) proviso as follows ¢ this order is not
2 hinding on the Patterson & Bro. Co.
£ Ltd.) until received and ratified by

them at Winnipeg.’” The plaintifls
“{entered the order in their books at
E I Winnipeg as being accepted but did
Einot communicate their acceptance to
the defendunt until August, 1890, when
: Ythey wrote him thata binder was veady
1?01‘ him. Before receiving this letter
sithe defendant had  bought another
£.binder and refused to aceept one from
E-plaintiffs or to give the notes. In an
fnction for damages for non-acceptance,
'3 Held, that the defendant was not
i:xblc, as the plaintiffs did not com-

iebo him within a reasonable time, and
ehe was entitled to assume that they
did not intend to accept. The Patterson

InHebb's case L. R.4 Eg. 9, Lord Romilly,
-R. said # | am of opinion that an offer does
280t bind the person who makes it until it has
een accepted and its acceptance has been

Mowthly Loaw Digest and Reporter.
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Law Digest and Reporter, ** Contracts by Cor-
respondence.”

3. CHATTELS— WARRANTY BY SPi-
CIATL, AGENT—AUTHORITY OF AGENT.

A chartered bank employed anagent
to sell certain agricultural machinery.
He, without special authority in that
behalf, warranted the machinery to
work well and satisfactorily in the
threshing of grain.

Held, that he was a special agent and
could not bind his principals without
express authority to warrant. The
Commercial Bank of Manitobe v. Bisscll,
7 Manitoba Reports 586.

Notes.

(1) Asa general rule, a principal is answer-
able for the fraudulent representations of his
agent in the ordinary course of his business, if
he ratifies the contract by accepting the be-
nelit deriverl from it; but the liability exists
only when the agent has been acting within
the scope of his uuthovity. Mackay v. The
Commercial Bank of New Brunswick, L. R. 3
P. C. 395.

12) A buyer who takes a warranty from a
known agent, or servant selling an behalf'of his
principal or master, takes itat the risk of heing
able to prove that theagent had the principal’s
anthority for giving the warranty. Brady v.
Todd, 9 C. B. N. S. 592.

13) An action will not lie against an incor
porated bank for breach of warranty on the

sale of a horse-power machine. Radford v. The
Merchants Bank. 3 0. R., 520,

SALVAGE—See Maritime Law.

Scuoorn DistricT, BSTABLISHMENT
oF New—=See Mandamaus 1.

SECRET AGREEMENT — See Composi-
tion.

SERVICE OF SUMMONS — See Appeal
4.

SHARES—See Banks and Banking 2.
SHARES IN TRUST—See Bank Stock.
¢ SHEBEEN 7’—See Libel 2.

SHir—See Bill of Lading — Charter-
Party.

SIGHT DRAFT — Sece Sale of Goods 1.

StatutEs 31 Vic,, C. 17 (Dom.) —
88 Vic., ¢. 50 (Dom.) Validity of—Sce
Constit. Law 1. 2,

mmunicated to him or his agent.” See also
% article in February number of Monthly

STATUTE OF FRAUDS — See Foreign
Law.
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STEAMBOAT OWNERS, LIABILITY OF
—Negligence 7.

STOCKS—SEE 4 .50 CORPORATIONS
2. 8. 4.

1. Srock BXCHANGE TRANSACTIONS.

feld (1) That a client has an action
for damages against his stockbroker
for refusal or default to deliver stocks
which the latter has bought for him.

(2) The measure of damages is the
difference in the market.

(3) The mandate must be regarded
as strict and the purchase bona fide,
where the client has already bought
shares through the same Dbroker, of
which he took delivery ; where he has
paid a margin of twenty per cent. on
the stocks claimed, which were sound
and not subject to fluctuations, and
where he has offered to take them over
upon paying the balance of the pur-
chase price, interest and commission,
although thislatter offer had been made
but sixteen months after their pur-
chase on change. Ritchie v. Barclay,
Superior Ct. Montreal, 1891, 21 Rev.
Leg., 421.

2. GAMBLING — INTERRUPTIOX OF
PRESCRIPTION BY COMPENSATION —
C. C. ArTs. 2260, 2227, 118S, 1927,
1928, 1131, 889, 890—8TAT. ICAN. 51
Viec., c. 42.

Held, (1) that a set off operating
with the consent and to the knowledge
of the debtor, interrupts prescription
in the same manner as a partial pay-
ment.

(2) The sale of goods or of stock,
without intention of transferring the
property, or to make or take delivery,
but with the intention of simply deal-
ing in differences, constitutes a ficti-
tious sale, and comes within the mean-
ing of gambling and betting prohibited
by Art. 1927 C. C.

(3) A broker has no right of action
against his client for advances and
commissions on stock transactions
which amount to gambling, where he
knew_that his client had no intention
of buying seriously.

(4) The proof as to simulation of
the sale must be derived from circum-
stances, such as the social position of

-
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the parties, their business relations 1y
each other, their incomes, the nature
and extent of the transaction’or serie
of transactions between them.

(5) Speculation in goods or stock
is legitimate in itself; every one i
free to speculate; time, and marging
sales are not prohibited, neither are
option and carried-over sales; hw
these sales often cover stock gambling
transactions. The original intentio
of the parties must always be loukel
into, to ascertain whether the sale was
a bona fide one or not.

(6) The defendant a bunk clerk,
with a salary of $900 and no fortune
who buys, reselis and repurchases the
same day or later, divers stoeks amount-
ing to $15,000 or $30,000 through the
same broker, with whom he is pe
sonally acquainted, upon a minimuon
and insufficient margin (the broke
advancing the funds and even keeping
200 shares of City Passenger Ry. (G,
for a year, awaiting a rise which did
not come) could have had no intentio
of taking delivery and was incapabl
of so doing; his transactions wex
fictitious to the knowledge of the
broker. Forget v. D’Ostigny, 21 Rex.
Lég. 387, |

STOCKHOLDER’S RIGHT OF ACTloy-
See Corporation 4.

STREETS, CARE or—See Mun. Corp.
2.

STREET RAILWAY — See Negligene
4. 6.

SuBsSTITUTED PROPERTY—Sec Bant
Stock.

SuicipE—=See Insurance 14.

SUuNDAY PAYMENT oOF FARe —%
Carriers 3.

SUNDAY PREACHING IN PaAris—5%
Mun. Corp. 4.

SUPERINTENDENT OF EbpUCATION-
See Mandamus 1.

SUPREME AND  BEXCHEQUER ,(‘i-
AMEND AcT. 1891—See Appeal 1.2

SURETYSHIP—See Contracts 4.

SURRENDER OF PoLicy—See [
ance 14.
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TAXATION—SEE ALSO CONSTITU-
TIONAL LAW 1.

1. ASSESSMENT AND TAXES—EXEMP-
110N FROM TAXATION—LANDS SOLD OR
OcetPIED — CROWN LANDS — Locus —
MANITOBA.

By the charter of the C. P. R. Co.
the lands of the company in the North-
g West Territories, until sold or oe-
cupied, are exempt from Dominion,
Provincial, or municipal taxation, for
twenty years after the grant thereof
from the Crown.

j:0 Held, aflirming the judgment of the
£ Court of Queen’s Bench for Manitoba :

(1) That an agreement to sell any
of such lands, so long as it has not
4 been completed and a conveyance
1 executed, does not take away the
i3 exemption ; to effeet which the land
B2 must be actually sold.
b1 (2) The exemption attaches to land
p1 allotted to the company before as well
f! 45 after the patent is issued by the
E:: Crown.

21 (3) Lands situate in the North-West
X Territcries do not lose the exemption
1 by being afterwards incorporated with-

'L in the boundaries of the Province of
i Manitoba on an  extension thereof.
% Rural Municipality of  Cornwallis v,
3 Canadian Pacific Reilway Company, Su-
2 preme Ct. of Canada, Nov. 16, 1891.

3. GoAs COMPANIES — TAXATION OF
MAINS AND Prpes.
E: A gas company paid all taxes assessed
‘;‘%ou its realty, and took a receipt there-

P

- ilor, but failed to pay a separate tax on
dits “ mains and pipes,’’ which were

3 Ield, that such sale was void, for the
‘mains and pipes ”’ are but appurte-
prances 1o the realty, and by the trea-
gsurer’s receipt all tax dueon the realty
ad been paid. Capital City Gas-light
o.v. Charter Oaks Ins. Co., 50 N. W,
Rep. 579.  Towa, Supreme Court.

\ofes.

(1) At French law, gas pipes under the street
e considered as an integral part of the gas

fkorks, and are therefore immoveables by na.
wre. Caen, 26 May 1886, Dalloz 1887, 2. S1.

%) There is a recent Province of Quebec

i
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decision to the same effect, rendered by M.
Justice Tait.

TELEGRAPH COMPANIES.

LrasiLrry ror FarLure 10 TrANS
MIT,

Plaintiff, upon returning home after
an absence of several days, found a
telegram, dated two days previous,
announcing that a surgical operation
would be performed upon his mother
and asking that he be present. He
immediately telegraphed in response,
asking if he was too late, but the
message was never transmitted. After
waiting seven or eight hours for a
reply, he left home again, not return-
ing for some days. He sent no other
telegramn and left no instructions that
any telegram received should be for-
warded. Had his own message been
transwitted, he would have received
the reply before leaving home. His
mother having died from the effects of
the operation, he sued the company,
alleging that he was prevented from
seeing her because the company failed
to transmit his message with reason-
able dispatch. Held that, as there was
nothing in the petition to contradict
the said allegation. it was suflicient, if
true, to show that defendant’s breach
of contract was the proximate cause of
the matter of complaint. An objection
that the petition was insuflicient be-
cause it showed that plaintiff failed to
see his mother from ¢ other causes ”
with which the defendant was in no
way connected, was too indefinite,
especially where such other causes
were not mentioned in the pleadings.
One of the towns which plaintiff visited
after he left home was about half the
distance on the road to where his
mother was. He was allowed to explain,
over defendant’s objection, that the
reason he did not go on from there was
because it was understood between
him and those who were taking care of
his mother that the operation was not
to be performed unless he was present,
and that he ‘ supposed » it had not
been performed. Therewas a question
made about his wish or inclination to
see his mother. Held, that on this
issue his supposition was a fact, which
the jury were entitled to weigh.
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INSTRUCTIONS.
An instruction that ¢ if the

agent knew of the importance of the
prompt delivery of the message, or
could have discovered it from the
terms of the telegram, or from other
telegrams in reference to the same
matter,’” the defendant would be
chargeable with knowledge of the fact,
was a correct statement of the law.
Although an instruction to find for
plaintiff, in any event, the amount
paid for sending the message, was not
necessary, in view of the fact that the
amount had been deposited in Court,
and no verdict was therefore required
upon it, it was not error to so chdrge.
An mstrnctnon that if the acts or omis-
sions of plaintift ¢ contributed in any
appreciable extent’ to the result of
which plaintiff complained he could not
recover, was properly refused, as not
being the law of econtributory negli-
gence. The Court charged that ¢ if
on account of the failure of defendant
to send and deliver plaintift’s telegram
and on that account alone, he was pre-
vented from seeing his mother in her
last sickness,” they should find for
the plaintiff, in case other necessary
facts were established. They were in-
structed that their verdict should be
for defendant, *“ if the failure of plain-
tiff to attend his mother in her last
sickness was due to his own careless-
ness, or voluntary act or omission,
and not to the negligence of the defen-
dant.’” The Courtcharged as request-
ed by the defendant, that before the
jury could find for the plaintiff they
must believe ¢ that the failure of de-
fendant’s agent to send the telegram
was the proximate cause of his failure
to see his mother,”” and that if his
said failure was ‘‘ caused by other
things than the failure to send the
telegram 7’ their verdict should be for
defendant. The Courtrefused to charge
as requested by defendant, that if
plaintiff, in neglecting to order any
telegram that might be received to be
forwarded to him, or to send other
telegrams, contributed to the result
complained of, he was not entitled to
recover, notwithstanding the negli-
genceof defendant. Held, thatalthough
the charges given did not specially
indicate the duty of plaintiff, and were

.
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not as definite as the one requestoeq,
they comprehended all the law in the
last named charge, and nothing more,
therefore, could be required.

DaMacrs—A verdict for $667.56 i
not excessive. UIirie Tel. &c., (o, 1,
Grimes, Tex. Supreme Ct., 17 S. W,
Rep. 831.

TESTIMONY OF LAWYER—See Lihg
1.

TrrLe To LAND - See Appeal 2.
TorN WiLL—See WILLS 2.

TRANSFER OF ASSURED’S INTEREN

—See Insurance 4.

TRUSTS.

1. RECEIVERS — CORPORATIONS —
Equity.

An insurance company depositel
some of its funds with a trust compan
to be distributed among the certificate
holders in case the insurance compan
made default in meeting its obligatiom,
Afterwards the trustees of the insur
ance company petitioned for its volu
tary dissolution, and a receiver wa
appointed.

Held, that the court had no powu
to compel the trust company, in th
absence of any misconduct on its par
to turn the trust fund over to th
receiver to be distributed by hie
instead of by the trust company.

A payment of such fund by the truy
company to the receiver pursuant i
an order of court, is not a voluntay
payment that would prevent the trug
company from moving for an order it
the repayment of the fund.

Where the trust company waits te
months before moving for such orde
of repayment, the receiver, inaccount
ing with the trust comp‘my should k
'L]lowed for payments made Dby himu
good faith out of said fund, und
order of court.

Such payments, which have be
made by the receiver to attorneys
the case for their ftees, should ¥
repaid by them to the ](.’LC]V(‘l ani
by him to the trust company. 15 .1
Supp. 211, reversed.

In re Volnntmy Dissolution of Hox
Provident Safety Fund Ass'n of 6




York. Ct. of Appeal of New-York, Dec.
1891.

). ACTION BY TRUSTEE — ALLOW-
ANCE 0UT OF Bsrare,

(1) The G. railroad company con-
veyed all its property to the plaintiff
in trust to secure its bounds, and
alterward leased its said property to
the plaintiff who assumed the bonds
secured by the trust deed. The plain-
tift then leased the property to the
. vailvoad company, upon condition
that the company should assume
plaintiff’s obligation under the lease.
The E. company having become in-
solvent and defaulted in the payment
of its bonds, an action was brought
B grainst the plaintiff and the receiver
E: of the company, which resulted in a
5t sale of the property and a judgment
i for the deficiency. Afterward plain-
kS tiff commenced an action in his own
i name against the receiver, to enforce
payment of the bonds, and a judgment
9 was rendered whichrelieved the plain-
ml from personal liability, but was
5 also unfavorable to the bondholders
in other respects. Plaintiff appealed
and procured a judgment which again
¥ fixed his liability, and made the bond- ;
£ holders secure. }
.}’" Held, that the litigation was not for .
23 the beneht of the pl.uublﬂ“ but of the
thondholders, and plaintiff was there-
aifore entitled to an  allowance for
dexpenses and attorney’s fees. Trus-
jéitees v. Greenough, 105 U. S. 527, follow-
ted. (2) A trustee in discharge of

uties which pertain to his trust
ould be allowed only the compensa-
on which is usually awarded to
xecutors and administrators. Dec.
, 1891, Woodruff v. New York, L. L.
: W. R Co. Opinion by Ruger, C. J.
farl, Peckham and O’'Brien, JJ.. dis
Eisenting, 10 N. Y. Supp. 305, modified.

Y. Ct. of Appeals, Alb, L. J.

TrusTEE, AcTION BY—See Trusts 2.
*ULrrA VIRES 7’—See Companies 3.
UNcERTAINTY—See Mun. Corp. 4.

USREASONABLENESS—See Municipal

o
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UsagE—See Building Contract.

VauLr UNDER SIDEWALK—See Ne-
gligence 3.

Verbnier, EXcessivE—See Carriers 2.

VoipiaBLE PoLICY — See Insurance
12,

V10LATION OF CONSTITUTIONAL RIGHT
—Maun. Corp. 4.

WARRANTY AS TO [.0AD CARRIED—
See ITnsurance 18.

WARRANTY BY SPECIAL
See Sale of Goosds 3.

WarcamaN—=See Insurance 10, 11.
WILLS.

1. WiLL PROVED ABROAD—FRENCH
LAw—PROBATE or Cory.

AGENT —

The will of a British subject domicil-
ed abroad at the time of his death had
been proved in the French Courts and
deposited with a notary, who by the
law of France was forbidden to allow it
to be removed from his custody :

Held, that probate might be granted
of a copy of the original will properly
proved, limited to such time as might

i elapse before the original itself should

be brought in. In the Goods of Lemme,

 [1892]. P

2. ToRN WILL— INCOMPLETE RES-
TORATION—COPY—GRANT.

The will of a testator was, after his
death, torn into pieces by one of his
sons while a copy was being made by
the executor. Most of the pieces were
recovered and gummed together ; but
there were still some blanks left, and
it was in an incomplete form when
presented for probate, though the copy
shewed what all the words omitted in
the blanks had been :

Held, that probate might be granted
of the incomplete will and the copy as
together constituting the will of the
deceased. Jn ihe Goods of James Leigh,
[1892], P. 82.

WRIT SPECIALLY INDORSED — See

Lo, 4.

Mun. Corp. 3.




CONTRIBUTORY

Monthly Law Digest and Reporter.

NEGLIGENCE,

CIVIL AND COMMON LAW DOCTRINES COMPARED.

1st Roman Law.

In Roman law the term culpe is the
equivalent of the negligence of the !
common law. OCulpe is sometimes used
to include all defects in the perform-
ance of duty, but when the term dolus
is used in antithesis to the former,
dolus includes an intentional, culpe an
inadvertent fault. We have only to
deal with culpe, of which there are
two grades according to the classical
jurists : culpe late and culpe levis;
according to the scholastic jurists,
three grades, culpa lata, culpa levis, and
culpa levissima. The latter division
still lingers in some common law fext
books as a theory, but has been aban-
doned in its applieation to the juris-
prudence owing to its utter imprac-
ticability from a common law point of
view. This superfluous distinction
arose from an erroneous view of the
Roman Law taken by the scholastic
jurists, but the discovery of the com-
mentaries of Gaius and other causes,
helped to throw a new light on the
subject, and hence its rejection by the
compilers of the Freneh Civil Code.
The only form of diligence known in
the Code (art. 1187), as distinguished
from the ordinary diligence of a
common and inexperienced agent, is
the diligence of a bon pére de fu-
mille.

Dr. Wharton in the preface to the
first edition of his work on negligence
gives the following comparisons of the
two schools on the subject of contrib-
utory negligence.

.

SoHoLAsTIC JURISTS

If th
gligence,

plaintiff’s ne-
no matter

| how trivial, contributes

to the injury, he is
barred, on the theory
of culpa levissima from
recovery.

The principle affirmed by the Romu |§
law in respect of contributory neglj

Crassteat. Jurists

Injuria non excusat
injuriam. No maiter

how negligent i
plaintiff may  have

been, this does o
excuse the defendan
in negligently injuring
him, »f this injury could
have been avoided by
the exercise of
diligence good busines
men are accustomel
to exercise in suh
matters. Nor can th
plaintiff’s culpa leie
stma bar his recover.
If it does, there ism
plaintiff who can re
cover, for there ism
human action to whic
culpa levissima is ny
imputable.

gence, is thus stated by Pomponiu[
(1. 203 de R. J., 50, 17) : Quod quisafl:

culpa sua damnum sentit, non intelligiy
The same view il
taken concretely in several distin
passages in the Digest, and is veper

damnum sentire.

edly affirmed in
jurisprudence.
Prench Law.

In France the subject of negligeu
is treated of under the name of respn ¥
sabilité. The nearest equivalent we i
find in the common law for the Frenifié
term is ‘“ Non Contract Law " ini
relation torights and torts which isth
title adopted by Mr. Bishop in kj
work on rights and torts, and whij
when used in connection with
latter terms has 2 somewhat Wil
signification than the word ¢ tort.”

the common i
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. Responsabilité is divided into two
general headings ; offences and quasi-
. offences. It is the latter which cor-
i respond  with our negligence. The
former are intentional and the latter
anintentional wrongs. The subject of
vesponsibility has been very sparingly
dealt with in the French Code, espe-
cially so in contrast to its immense
importance.
following in the footsteps of the Code
# Napoleon has similarly erred in this
respect. No mention is made of con-
tributory negligence.

The French Code Civil reads thus:
(translation).

S Mom e e A M s < o

DELICTS AND QUASI-DELICTS.

51382, Every act of man which caunses
damage to another, obliges him
through whose fault it arose, to
make reparation for it.

1383. Every person is responsible for

‘i the damage he has ecaused, whether

Ei: by his positive act, neglect or

imprudence.

d.nnawe caused by his own fault, but
also for that caused by the ﬁmlt of
7 persons under his control, and by
4 things he has under his care, ete.,
4 cte.

fid The articles 1053 and 1054 of the

iticle contains the following addition
biter every person : ¢‘ capable of dis-

nrmng right from wrong.”

This is nearly the whole of our

Epositive law upon the subject of

ould be hard indeed to derive any
Rpport from it for a doetrine of con-
@ibutory negligence. Also, it will not
B hard to understand how the French

The Code of our province,
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of plaintiff’s contributory negligence
have, and do still, differ as to the
extent to which the same shall re-act
upon article 1383 of their Code.

Sourdat in his work oun Responsabilité
at No. 641 thus describes quasi-
offences. (Trans.) ¢ We call quasi-
offences all illegal acts of omission or
of commission not included in the
penal law, which result in damage to
others, but which arise without any
intention to harm.”” (This definition
is derived from Merlin vo. Quasi-
délit).

‘“The absence of all culpable or
fraudulent intention is what distin-
guishes a quasi-offence from a civil
offence so called, for in other respects
they are identical.”

In the French law the equivalent of
our contributory negligence is faute
commune, i. €. common faulg,

Writing of this Sourdat says ;
(Trans.) “ If the injured party has
himself contributed to his injury by a
personal fault, this is a bar to his
aciion.”

So far, this is quite in accord with
the English doctrine of contributory
negligence, but, owing to the qualifi-
cation of this statement in the next
sentence, the author must mean by
personal fault, what at common law
is called a “ proximate cause > of the
injury, for he says: “If the fault
consists only in an imprudence, it is
but fair that it should be set off
against a like fault committed by the
immediate agent of the injury ’’ which
means that if the plaintiff’s contrib-
utory negligenceisa more or less remote
cause of the injury, thenthe doctrine
of comparative negligence as practised
in the State of Illinois, must apply.

Again, this writer says: ‘ If, espe-
cially, there had been an invasion of
another’s rights, the one guilty of such
invasion cannot invoke against the
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autlior of the quasi-offence the principle
of responsability.”’

©In either case it can be truly said,
that he who is first in fanlt loses his
right to the applieation of the prin-
ciples of sociability and the laws pro-
tective of the rights of each.”

“ It is not the same question here,
as in the case of offences. He who,
with malicious intention, commits a
damageable act is responsible there-
fore, even though the damage be
aggravated by the fault of the injured
party. But the consequences of a
mere imprudence can be completely
absorbed by the greater negligence or

even delict committed by the injured.

party, the imprudence or delict having
given rise to the injury.”

“In this respect the facts of each
case must determine the question.”

Comparative jurisprudence.

A coach collided upon the highway
with the carriage of one Varin, The
shock upset the carriage, and Va-
rin was injured. He entered an
action for damages against the postil-
lion. The latter pleaded that the ac-
cident could not be imputed to his
negligence or want of skill, but arose
from the negligence of the Sieur Varin
himself who, having omitted to light
his carriage, caused the driver of the
vehicle approaching from the contrary
direction to be unable to perceive his
approach, and consequently unable to
make allowance for his passage by
giving him one-half of the road-way
according to the rule of the road ; that
for these reasons plaintiff had no suffi-
cient grounds for damages owing to
his contributory negligence. Aetion
dismissed. (Douai, 14 Dec. 1846, S. 48,
2, 542).

Comparing this with common law
cases of alike natnure, one cannot doubt
that under the latter jurisprudence

,
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the case would have been decided the
same way., But to understand why
the French Court came to the above
conclusion instead of taking into ac
count the comparative negligence of
both parties, it must be stated that
the evidence as to the postillion being
on the wrong side of the road was nat
so clear, and being a little off his side,

-there might still have been romm

enough left to pass. Also the negl
gence of plaintiff in driving his car
riage rapidly at night on a highway
without a light was so paipable an
gross as to throw the fault of the de
fendant completely into the shade. (See
the leading English case of Butterfield
v. Forrester).

No action can be maintained for a
injury caused by the defendant’s negli
gence in driving, if the plaintiff’s om
negligence most proximately contribut
ed to the injury, and this rale applis
as much where the defendantisin fanl
for being on the wrong side of the rou
as to other cases. (Hanover law d
Horses 338.1873) ; Kennard v. Butia,
25 Me., 39 ; Parker v. Adams, 12 Met
415; Bigelow v. Reed, 51 Me. 3%
Newhouse v. Miller, 35 Ind., 46
Monroe v. Leach, 7 Mete, 274.

Here is ancther case where the onji
mon feult was still better characteriz

One Brossier applied at the office (i
a line of coaches for a seat in the g
departure. The list being full, he . J¥
vefused a place. However, Brosi
succeeded in making a private arrang 3
ment with the conductor and took e
seat in front, and afterwards on top¢
the coach. The vehicle was in bad
dition, on account of which, andi
already overloaded condition, it =
upset in the road. Several of its o
pants, and among them Brossier, ™
injured. They entered actions for (j
ages against the proprietor and ‘il
conductor of the coach. E
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In regard to the action brought by
Brossier, the court of appeal delivered
itself as follows : (Lrans.) *“ Whereas

Brossier was not included in the list of |
passengers handed by Seguin (the pro- |

prietor) to his conductor Baseille ; and
it appears that he applied at the office
where a place was refused him ;—
whereas in the course of the journey
Brossier succeeded in proeuring a seat
vith the other passengers, yet he was
certainly aware that the coach already
‘had its complement of passengers ;
| that if there was imprudence and an
infraction of the rules on the part ot the
condnetor, yet Brossier was accessory
ito this impradence and infraction.
Therefore he is debarred from claim-
{iug damages for an act for which he is
himself responsible.”” Lyon 17 January
1844 8. 44, 2. 401,

% This decision was given in favour of
the proprietor, whose fault only con-
Zsisted in allowing the vehiele to go out
Bin poor condition and perhaps over-
¢ But the reasons set forth in

e i

gallowed him to get on board. If the
Elatter had appealed from the judgment

cfeclared against both, there is mno
bdoubt he would have secured its re-
Syersal.”’
In a similar case, however, decided
n the Court of Riom, 11 Mareh 1851,
-was held that the measure of dam-
res should be moderated in proportion
b the extent, of the passenger’s con-
fibutory negligence, but that the
It of the proprietor none the less
fibsisted, and called for condemnation.
33,2,76. But in still another case
the same kind it was held, that the
Jut could not make allowance in
g the damages due to the plaintiff
the latter’s imprudence in taking a

|

i
I
1
y
|
|

seat in the vehicle, knowing it was
already full. This imprudence must
beattributed directly to the conductor,
and it also constituted on his part a
contravention of one of the rules in
admitting the passenger under the
circumstances, which still further ag-
gravated his case. Court of Lyons, 16
July 1862, D. 63, 5, 329. Mr Larom-

"~ bigre (Obligation, t. 5, p. 709), also

supports this view, but Mr Sourdat
insists, that where the negligence of
the vietim is well defined and sub-
stantial, it should bea bar to his action.

The above cited cases of a passenger
taking a seat in a coach whieh he
knows to be overloaded, and against
the rules of the company, would at
common law have been probably all
decided similarly to the last of those
cited (Lyons 16 July 1862; viz., the
contributory negligence of the pas-
senger would not have been a bar to
his action. These cases might Dbe
likened to riding in a baggage car. To
do so certainly exposes the passenger
to greater risk than he would be
exposed to when seated in @ car in-
tended for passengers. But if he isin
such a position of inecreased peril by
the invitation or permission, expressed
or implied, of the conductor of the
train, he would be entitled to a
recovery against the company, ne
matter how directly his position might
have contributed to the injury. Carroll
v. The Railroad, 1 Duer 571, and even
when the riding in such car is against
the rules of the company, of which the
passenger is informed, if he is in it
with the knowledge of the conductor,
and without any attempt on his part
to enforce the rule by removing the
passenger, his presence there would
not be such negligence as would
exonerate the company from the con-
sequence of its negligence or want of

care. Jacobus v. The Railway, 20
M. L.D.& R 12,

et e
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Minn. 125 ; Washburn v. The Railroad,
3 Head 638; Carroll v. The Railroad
supre ; Philadelphia, ete. R. R. v.
Derby, 14 How 468.

In France the Court of Cassation
held in a case decided 20 August 1879
(D. 80. 1. 15.) that the responsibility
of one whose negligence has resulted
in an injury to another, is not limited
to the case where the injury resalts
uniquely and immediately from his
own negligence. And an imprudence
committed by the injured party does
not relieve from all responsibility, one
whose act was the proximate cause of
she accident or rendered it more
severe ; it can only result in reducing
the amount of damages which would
otherwise have been awarded. Here
then we have the highest court in
France distinctly upholding the doc-
trine of comparative negligence.

Butin considering theabove decision,
we must not forget the very absolute
nature of art. 1382 of the Civil Code,
which certainly does not encourage the
doctrine of contributory negligence
acting as a bar to an action. Perhaps
the best thing the court could do in
view of this article, was to adopt the
doctrine of comparative negligence.

The facts of the case which gave rise
to the above syllabus of the Court of
Cassation were as follows. One Mar-
guant was riding on the top of a street
car which was crowded even to the
platform and thesteps which led tothe
top. Marquant several times asked
the conductor to stop the car in order
to alight, but the latter either refused
or neglected to do so, whereupon the
former risked getting down and off
while the car was in motion, and in
doing so his feet caught in those of one
of the passengers, and tripping, he fell
to the ground. Inrendering judgment,
the Court said, ‘‘ that these facts
which constituted an infraction on the

-

Monthly Law Digest and Reporter.

part of the conductor, of the rale
prescribed in the interest “of publi
security, were of a nature te fix the
responsibility upon the company whose
agent he was, by reason that they
contributed to the fall of Marquant,
whatever may have been the extent of
the negligence of the latter in descend.
ing while the car was in motion:
whenee it follows that the Court o
Appeal, in refusing to allow proof of
these facts — on the ground that the
negligence or even contravention at
tributed to the conductor, although it
might have given rise to ulterin
claims, yet did not authorize Mar
guant in the face of his own impr
dence to take advantage of negligenc
other than his own — has erred as t
the legal consequence of the faunltim
puted to the agent of the company,
and has thus overlooked articles 138
and 1384 of the Civil Code. Where
fore the judgment of the eourt belor
is annulled.”” Thus, although Sourdx
thinks that the contributory negl
gence of plaintiff when it is clearlys
proximate cause of the acciden
should be a bar to the action, yet the
Court of Cassation clearly think tha
the above articles of the Code do
admit of such a doctrine as long x|
there has been a vestige of injuy
caused by the act of the defendant.

Comparing the above decision of
Court of Cassation with common hejf
cases involving the same point, we
that they both arrive at the sux
conelusion. Thus, it is negligent toa
tempt to alight from a moving vehid}
unless, in consequence of the refidii
of the carrier to stop, the passeugtys
will be taken beyond his destinalingi
or unless he is invited to alight UjE
some employee of the carrier whg
duty it is to see to the safe egres
passengers from the conveyance. B
even when the carrier refuses tosth




his destination unless he leave

¢ justified in the attempt to do
:ul)ee(l is 0 great that the danger in
¥ alighting is great and apparent, A
passenger would only be justified in
E: the attempt to avoid such an inconve-
i nience by leaving the vehicle while in
motion, when the circumstances were
& such as to induce 4 person of ordinary
2 prudence and caution to believe that
it o danger was to be apprehended from
E such a course, or when he had reason-
E: able ground for believing that he was
B in peril, and that it was necessary for
L his safety. Hutchinson on Carriers,
kil . 1882, § 6438, and cases there cited.
As the speed of a street car drawn
3 by horses is usually not so swifs but
2 that a man can generally jump on or
L off while it is in motion without injury
himself, the presumption in the
rench case is, that the speed was not;
great but- that the passenger was
istified in Jjumping off under the eir-
funstances. Here also the overcrowd-
g of the car was an additional fault
Eon the part of the defendant,
% InSchacherl v. St. Paul City Railway
£C0. 42 Minnesota 42, it was held to be
ghot negligence per se for a person to
on or off a street-car, drawn by
orses, while it is in motion. [t
fepends upon the circumstances sur-
?ﬂuuding each case, and the question
#Bordinarily one of faet, to be submit-
%d to the jury. See also MecDonough
¥ Metropolitan R. Co. 137 Mass. 210 ;
Quner v. Citizens Street Ry. Co. 105
2d. 62, (4N. E. Rep. 441 :) Eppendorf
Brooklyn City & Newton R. Co. 69
£ V. 195, ,
&lna case arising from the neglect of
Eompany’s servant to light a certain
Keet, it was held that, “a gas com-
By is civilly responsible for ae-

Rlents arising from its omission to
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and the passenger will he taken beyond furnish
the | of its employees, in
| vehicle while in motion, he will not be | such times as it is bound to do. Their
: 80 if its
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h the negligence
such places and af

lights, throug

respounsibility will not be extinguished
| by the negligence of the in jured party

who contributed to the accident by

going through a dangerous passage in
| Spite of the darkness. But this con-
tributory negligence should at least be
taken into consideration in ascertain-
ing the amount due by the gas com-
pany for damages.” Nimes 26 Aug,
1857, D. 58, 2, 5,

In a note to this case Dalloz says, «it,
is only where the imprudence of the
injured party is the unique ecause of
his injury that the defendant can
claim itas acomplete set off to his act,

Thus, Sourdat puts the case of g
person who, to avoid u cireuitous route
¢rosses the enclosed grounds of an-
other, and that other while shooting
on his property wounds the intruder
whom he had no reason to suspect wag
there : the fault being entirely that of
the intruder, he has no ground for an
action against the proprietor. This
would be the case even if the property
were not fenced, provided there was
not across it some beaten path to the
general use of which the proprietor
had consented or tolerated.

Again, if the proprietor injures g
person by throwing a heavy object out
of his window, without first ascertain-
ingifany one is near at the time : he is
not responsible if the adjacent land
belonging tohim is under 110 easement
or servitude whether private or public,
This view is Supported by Proudhon 3,
1487 ; Larombitre t. 5, arts. 1382, 1383,
No. 29; Demolombe, Contrats, t. §,
No. 500.

It would be quite otherwise if the
object were thrown on to the public
highway. But how will it be if it were
thrown on to the private land of an-
other : Mr. Sourdat thinks there is no
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doubt that, in doing so, the thrower is
in fault and does an unlawful act. He
should therefore, be held responsible
for its results, even if he could not
possibly foresee the consequences ; but
it would be otherwise if the party
injured were trespassing on that land.
And if he introduces upon his neigh-
bour’s land any matter which might
injure the property itself, he is liable
for the damages. Sourdat, vol. 1,
p. 664.

This view has its parallel in the
leading English case of Fletcher v.
Rylands L. R. 3 H. L. 330, where A.
was the lessee of mines. B. was the
owner of a mill standing on land
adjoining that under which the mines
were worked. B. desired to construct
a reservoir, and employed competent
persons,—an engineer and a contractor
—to construct it. A. had worked his
mines up to a spot where there were
certain old passages of disused mines ;
these passages were connected with
vertical shafts which communicated
with the land above, and which had
a1so been out of use for years, and were
apparently filled with marl and the
earth of the surroundingland. No care
was taken by the engineer or the
contractor to block up these shafts;
and shortly after water had Dbeen
introduced into the reservoir, it broke
through some of the shafts, ilowed
through the old passage, and flooded
A’s mine. IHeld, by the House of
Lords, aflirming the Court of Ex-
chequer Chamber that it was a case for
the recovery of damages.

The determmining feature in this case
was, that the defendant’s water was
artificially collected.

Railroad Casc.

The following French case has given
rise to much discussion upon the point
as to whether art. 17584 or arts. 1382 ¢t
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seq. shall govern in a railroad acciden
case as to the burden of proof. The
syllabus reads as follows :—

(Trans.) Art. 1784 of the Civil Cude
affecting the responsability of carriers,
is but the application to the necessary
deposit of things to be carried, of the
general principle by which a bailee of
a certain object must return the same
in good condition, or show the extine
tion of his obligation,

This prineiple cannot be extendedio
persons ; the terms of art. 1784 being
limited to the carriage of goods aud
merchandise, the rules of c¢ivil res.
ponsibility are, as concerns persons.
exclusively fixed by arts. 1382 ¢/ seq.

Consequently a passenger, plaintif
in an action for damages to his persm
arising from an accident, must establish
the fault of the carrier.

Articles 1382 and 1383 of the Civil
Code do not limit the responsibility o
the originator of the accident, to cass
arising immediately from hissole fuuii:
the contributory negligence (being i
this case a remote and not a proximae
cause of the accident) of deceased wili
Jjustify the courtin mitigating damage.
but not in freeing from all responsili |
lity the person whose fault substn
tially contributed to the accident.

And consequently the negligent as
of a passenger who, in alighting fri
the carriage, undertook to cross v
the lines to get out of the station.a
time when, owing to an abnormal ¢
cumstance (the passing through of 2
overdue express i. an opposite dire
tion to the in-coming train) the lit
was not clear, is not sufficient per s
exonerate the company from all &
ponsibility, the employees of the o3
| pany having been negligent iu #

signalling the danger and not takiy
proper precaution to protect pase
gers. Cass. 10, Nov. 1§84, D. 85, 143
The law as laid down in this decis
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does not meet with the approval of My
sourdat and a great many authors, The
commengators think that art. 1784,
which reads as follows : — (Lrans.)
« Carriers are liable for the damage or
loss of goods confided to them, unless
arising from cas fortwit or force ma-
jeure,” — should apply « fortiort to
passengers, and there have been two
decisions to this effect, oneat the Court
of Paris 27 Nov. 1866, the other at the
Court of Luxembourg 2 Aug. 1877,
and in these cases it was held, that the
burden of proof was upon the railroad
company, to show the circumstances
which might dischargeit from liability,
2 such as cas fortuit or force majeure.

At common law, a carrier of passen-
§ vers, unlike a carrier of goods, is notan
insurer. He is not held to warrant
absolutely the safety of his passengers.
The burden is upon the plaintiff (the
Zame as decided in the above French
Base), to prove negligence on the part
Hof defendants.  Daniel v. G. N. Ry. L.

kL. 3 C. P., 216, 222.  As to contribut-

ba

dtsell. Beach. Contrib. Neg., p. 424.

3 Several American and English cases
plave been decided similarly to the
Efrench one in regard to the liability
ESf the railroad company towards pas-
fgengers who have to cross the track

is approaching or leaving the cars
¥ station. Rogers v. R. R. 26 L. T. N.
E 579 ; Warren v. F. R. R. § Allen
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227 ; Gaynor v. O. C. & N. R. R. 100
Mass 208; Terry v. Jewett 78 N. Y.
338 ; Brassell v. N. Y. C. & H. R. R.R.
8 N. Y. 241.

At this point it will be interesting
to examine a Province of Quebec case
relating to a railway accident. The syl-
labus reads thus; (Trans.) ¢ Where the
injury has been caused by the negli-
gence (quasi-délit) of the defendant,
and there has been fault on both sides,
the court must endeavour to ascertain
the immediate and chief cause of the
aceident, and condemn its author to
pay the damages suffered by theinjur-
ed party.” The Can. Pac. Ry. Co. vs.
Cadieux, M. L. R. 3 Q. B. 315 (in
appeal) Dorion C. J., in concluding
Jjudgment, said, ‘“The majority of the
Court is of opinion that judgment
should not be changed although I am
of opinion that, where both parties are
in fault, damages should be apportioned
between them. This was the rule under
the Roman law ; it is still s¢ in France,
and is also applied in England and
elsewherein Admiralty cases. However
this rule has never been adopted in
this couniry, although I think it is the
better rule.””

Quebec cases involving contribulory negli-
gence.

We will consider these casesin their
order of date, selecting those which
will best illustrate our topic.

In anti-codification days,itis evident
that the English doctrine of contri-
butory negligence had more sway than
afterward. Thus: —

¢ When damage is done by = party
in the exercise of his lawful rights the
plaintiff must prove that the loss oc-
curred withoud his fault, and by the
neglect of the defendant. Though the
defendant be guilty of gross negligence,
causing damage to the plaintiff, yet,
where the plaintiff was guilty of want
ol ordinary care, contributing cssen-
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tially to the injury, he cannot recover.
Moffette v. Grand Trunk Ry., 16 L. C.
R., p. 231.7 This judgment was de-
livered only a few months before the
Code came into force, and the author-
ities cited were all English; among
them, the leading one of Butterfield v.
Forrester. The case was altogether a
very much common law decision, and
the learned judge did not even take
umbrage in the leading case of Davies
v. Mann, which, taken in conjunction
with the former, makes the English
rule come measurably near to that of
comparative negligence, or even the
French doctrine.

Coming down to post-codification
times, we next have the case of Can.
Pac. Ry. v. Cadieux, cited supra.

In another case :—Plaintiff, a carter,
went to load wood at a wharf, in the
port of Montreal, where the steamer
was in the act of mooring, and a cable
having snapped, the plaintiff was se-
riously injured by the recoil. There
was evidence that plaintiff was aware
of the danger. — Held, that there was
contributory negligence on his part,
and he could not recover dGamages.
Q.B. Periam v. Dompierre, 1 L.N., p. 5.

Cross, J., for the majority of the
Court, remarked that it was not as if
Dompierre had been a passenger on
board the steamer, and thus in the
charge and keeping of the master. If
the wharf was free to Dompiecrre to
cartaway wood, it was certainly equally
free to Periam to moor his steamer.
Dompierre himself had declared that

the cable was dangerous, and yet he .

exposed himself to be injured by it.
The proximate cause of the aceident
ras his own failure to exercise proper
caution. (Tessier, J., dissenting).

Here we have the common
doctrine in all its purity.

law

been decided similarly in Frauce or

Yet at the '
same time would not the case have '
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Illinois even under the comparative
negligence doctrine ¢ The French rule
is stated and supported thus : Sire,
Codes annotés, vol. 2, p. 176, No. 1y,
(TLrans.) * He who has received
injury by the act of another, has ny
ground for an action for damage
against the latter when he occasioned
the injury through his own fault.
Deuai, 14 Dec. 1846 ; S. 48, 2, 543: P
4%, 2, 492.—In this sense, P’roudhon,
Usuf:x, t. 3, n. 1487 ; Aubry et Rau
t. 4, § 446, p. 755 Laromblue n N
et s. ; Somdat, t. 1, n. 660 et s.

But on the other hand, the circun
stance that the victim of the accident
contributed through his negligence t
the injury, cannot entirely frec the
defendant from responsability : i
simply empowers the judges to reduc
the measure of damages. Cass. 20 Avy.
1879, S. 80, 1, 55—P. 80, 123—D. &1,
15.

Thus the rule becomes qualified in
proportion as the negligence of the
defendantincreases : or in other words.
the amount of plaintiff’s damages are
reduced in proportion to the extent o
his contributory negligence.

We think, however, that it is var
hard to reconcile the .next decision
with the articles 1053, 1054 of tit
Quebee Civil Code, and it diffen
entirely from the spirit of the Frend
decisions: it is in every sense a con
won law decision. Thus:—

A person carrying on a trade onbi
premises is bound to have the premis
in a safe condition for persons
property coming there by implid
; invitation to give him their custom.
i But although there may have he
| fault amounting to ordinary negligen

. on the part of such tradesman, he ns
‘ relieve himself from damages caw
by an accident, by showing that the
was contributory fault on the et
side, without which theaccident wos
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| ed out, plaintiff would clearly have
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pot have occurred ; and therefore

. vhere o valuable horse received an
jujury while being shod by a farrier,
and it appeared that the aceident was
caused Ly the groom who accompanied
the animal, striking him with a whip,
the farrier was relieved from liability,
petwithstanding the unsafe condition
of the floor of his smithy, but for which

ne damage to the horse would have

resulted. Allan v. Mullin, 4 L. N. 387.

Jolnson, J.) 1881.

Take for instanee the very words of
the learned judge in the course of the
jndgment, how ean they be reconciled
vith article 1053 C. C. 2 Thus he says,
~Ido not say that the defendant is
not responsible for the defect in the
floor ; I say he is responsible. It was
there—-on his premises to which his
(-ustomers were held by law to be
Pivited by him, and no one else is
heponsible.  Res ipse loguitur—as the
Bl savs ; but I say he is responsible

g Now, art. 1053 reads as follows:
Bvery person capable of discerning
bt from wrong. is responsible for
e damage caused by his fault to an-

B the case discussed purely in rela-
#nto the views of the French authors
B have Litherto cited. This case was
[olerably clear one and belonged to
Bt class in which, as we before poing-

lost the case under either the common
law doctrine or that of comparative
negligence. In thiscase, (M. Williev.
Goudron) 30 L. C. J. 44 (1885) the tunlit
of the defendant was really only culpe
levissima, viz: allowing some iron in a
sleigh to rattle (through an abnormal
circumstance). The fault of the plaintiff
was, that he left his horse on a publie
highway unattended. The rattling of
the iron startled plaintift’s horse, and
it ran away. The learned judge said
inter alie : *“ The French rule is stated
at Vol. 2, of Sirey’s Codes annotés p.
177 No. 12. (Trans.) ¢ However, the
circumstance that the vietim of an
accident was himself imprudent, can-
not free from all responsibility the
person whose fault contributed to the
accident, or rendered it more severe;
such a circumstance would only au-
thorize the judge to reduce the meas-
ure of damages.” This then is not a
case of contribution, but of occasioning
or giving rise to injury on the part of
the plaintiff himself, and, under the
rule in No. 10, in Sirey, he cannot
recover.”’

In a still later case (Wilscam v. The
Montreal Street Railway Company, 32
L. C. J. 246) it was keld, in the Court
of Review (Monfreal) :—*That where
a passenger in a street car was obliged
through overcrowding of such car, to
stand on the step, and while there was
injured by a passing vehicle, the Strect
Railway Co. was liable for the damage
and injury suffered by such passenger.”
Here again the same learned judge
delivered the judgment of the Court,
and the author now relied on is Lau-
rent, vol.20,Nos 483 to 492,ine.(Trans.)
¢ The question of respousibility pre-
sents still another difficulty; when
there exists fault on the part of the
injured person, should there be appli-
ed to the injured party the principle
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which is applied to the originator of the
damageable act ¢ The latter is respon-
sible for the lightest fault, the smallest
imprudence, and the least negligence.
Personal security requires this rigour ;
as between the victim and the wrong-
doer, justice sides with the former,
however slight may be the fault of the
latter. One cannot appreciate with
the same severity the imprudence or
negligence committed by the injured
party ; he could not forestal all acci-
dents ; it is not his duty to prevent all
aceidents from having their natural
consequences. The rule is, that if he
acted as would the average person
under the circumstances, it cannot be
said that he was in fault. If, further,
theso-called imprudence of theinjured
party has been exercised in pursuance
of a right, all fault on his part disap-
pears.”’

We have not sufficient space in an
article of this length to give further
comparisons on the same lines, but
will now confine ourselves to the sub-
ject of injuries to children, concerning
which both systems of jurisprudence
have given conflicting decisions. Axti-
cle 1384 of the JFrench Code renders
parents liable for the acts of such of
their children as are under their
immediate control. Article 1054 of the
Quebec Code is to the same effect.

Contributory Negligence of children.

The following French decisions
which we are about to give would, we
know, be vigorously repudiated by
common law judges.

Two children were playing together
in a field. Tach was about ten years
old. One of them climbed up a tree
and, cutting off a branch, threw it upon
the other who was standing under the
tree, the branch striking him in the
face with the result of causing almost
total blindness.

The father of the injured child
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entered an action against the parep
of the other child in the sum o
20,000 francs, as being responsible (o
the child’s fault. The court of firs
instance maintained the action, hy
took into account the circumstancs
of the case in fixing the damage,
and allowed an annuity of 300 fr,

In the court of Apperl (Lyons )
March 1854) the decision of the count
below was confirmed. (Dalloz 1855 2. 1.-

Judging trom the contentions of
appellant, one cannot imagine a cleary
case of contributory negligence.

A child of ten years is generally s
Juris. (Karr v. Parks, 40 Cal. 188),aul
has, therefore, sufficient discernmen
to be capable of contributory negli
gence. Appellant set forth that the
accident arose from no fault on the pan
of her son ; that it was established »
enquéte that the injured child came of
his own accord and invited her sont
go and cut sticks with him ; that ke
solicited, and even foreed him to clinb
the tree to cut a branch; that it ws
when trying to catch the branch wib
open arms, that it accidently strud
him in the face :—It was also mainiai
ed by appellant that, even if thereby
bLeen imprudence on the part of hejg
son in throwing down a branch of thg
tree upon respondent’s son, there w
none the less imprudence on the p
of the latter in standing under th
tree with eyes upturned, waitingt
catch the branch ; that it was impejig
sible under the circumstances toig
pute fault to one of these childrenmu
than the other.

In view of the absolute natured
articles 1382and 1383, C. C. perhaps.i
mitigate damages on acconnt of pli
tiff’s contributory negligence, wass
that the krench judges could do.f
there was doubtless some fault on
part of defendant’s son and they hat:
take account of it.
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fn another French case, (Court of
vimes, 13 March 18535, D. 1835, 2,161),
it was held, that the tiability of fathers
;aml mothers for the damages cansed by
Liheir minor ¢hildren living with them,
extends to accidents occasioned by
them to other children of their age
‘eight years) in the course of play. In
this case one boy was running after the
other, and a stone thrown by the former
nit the latter in the right eye, thereby
damaging it : Damages 500 {r.

Inalike case thesame decision would
fresult in & common law eonrt. Thus :
where a school-boy about twelve years
Fof age discharged an arrow from a bow
brith which he and his fellows were

X
33
K
B

Fnate and thereby put out one of his
Feves, it was held that the boy was liable

} modified by. the rules of equity.‘
Mhus we conceive, that the duty of
Baperintendence imposed upon the
arents, only obliges them within the
dinary limits of human prudence,
il does not extend to events which
faunot be guarded against.” We will
ow consider cases where children are
Wlowed to stray upon the street and
ore receive injuries by passing
icles, ete., and will commence with
joe recent case of Dutresne v. The City
fissenger Ry. Co. This case first came
Bfore the Superior Court at Montreal
Pl L. R., 7S. C. 10-16). A child two
f__ ars of age accidentally escaped from
pe surveillance of its mother, and
gaying on to the street, got in the way
kan approaching street-car, and was
Bereby killed. The court thought there

|
i
laying, towards the plaintiff, a school- |

was proof of negligence on the part of
defendants, in that the eyesight of the
driver was defective. That the tather
of the c¢hild (a postman) being away
at his work, could not watch over it.
That blame could not be attached to
its mother ; for the fact of the door
being open for a moment and the child
slipping out, was purely a “‘ eas for-
tuit 75 that even if there was impru-
dence on the part of the child’s parents,
this wou.d not clear the defendants of
their negligence. Therefore judgment
for the plaintift.

On appeal to the Court of Queen’s
Beneh (M. L. R, 7 Q. B. 214), this

judgment was reversed. The Court

thought there was no proof of appel-
lant’s negligence, that the eyesight of
the driver was sufficiently good for the
safe carrying on of his employment.

i The fault was on the side of respond-

1

ent who allowed the child to stray
upon the street. It was proved that
the child had strayed one or twice be-

i fore,and might, had it not been noticed

by persons in the shop below, have
wandered on toSt. Catherinestreet, and
been run over as it eventnally was at
a later date. Counsel for appellant
submitted that the parents should
have profited by the warning they had
already received.

Tn a leading case of New-York State
(Hartfield v. Roper 21 Wend. 615) it
was held :—That where a child of such
tender age (two years) as not to possess
sufficient discretion to avoid danger,is
permitted by his parents to be in a
public highway without anyone to
guard him, and is there run over by a
traveller and injured, neither trespass
nor case lies against the traveller,
unless the injury was voluntary, or
arose from ¢° gross *’ negligence on his
part.

In an action for such an injury, if
there was negligence on the part of



184

the plaintift contributing to the in-
jury, there cannot. be @ recovery ; and
although the child, by reason of his
tender age, was incapable of using
that ordinary care which is required

of a discreet and prudent person, the ,
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want of such care on the part ol such |
parents and guardians of such child .

by the child as would its omission on

the part of the plaintiff in an action by i

an adult.

For an injury to a child of the most .

tender age an action may be brought
in the name of the child. Buat this
doctrine of Imputability is denied by
many common law courts and in a
Vermont case, Robinson v. Cone, 22
Vt. 2

13, 1t was held, that where plaintift'

is non sui juris all that is required of |

him, is, that he exereise cave and
prudence equal to his capacity, and
that where a child of tender years is
on the street, defendant must use the
utmost circumspection and is bound
to use a proportionate degree of watch-
fulness.

In England the rule of * imputabi-
lity © in cases of injuries to children,
dates from Waite v. North Eastern
Railway Company, El. Bl. & El. 719

(affirmed in the Court of Excheyuer

chamber El. Bl. & El. 728) since which
time there has been little or no adjudi-
cation directly upon the subject in that
country.

In a recent case in IHlinois (Chic.

City Ry. Co. v. Wilceox, 27 N. E. Rep.
899 [1891] 33 Cent. L. J. 142, it was

held : — that where a child of tender

years is injured by the negligence of

" was for the jury. ¥

furnishes the same answer to an action | on the track nearest him has passed,

and then, going behind such train, i/

C v )

another, the negligence of his pavents, -
even though present at the timeof the
accident, cannot be imputed to him sy :
as to support the defence of-contriby.
tory negligence to his suit for damages, ;

Where a child six years old, being "
about to cross a street on which thers:
are two cable tracks, waits until a traig”

struck by another train, coming from:
an opposite direction, his failureto see:
and avoid the train which struek him,.
and which was probably hidden from®
his view by the other train, does ud:
constitute contributory negligence, !

In a very recent case in Mussnchu-i
setts (Slattery v. O’Connell Mass, %,
N. E. Rep. 430, 153 Mass. 94), there
was an action for the negligent killing!
of a ¢hild less than five years of age;
and it appeared that the child’s mots
er, who had just been confined, had
kept him in bed with her until about
11 a.ni. on the day of the accident
when he was partially dressed bya
neighbour who came in from timet
time to look after the mother and
him, and was allowed to play .thont
the room, but, in order to keep hin
from going out, he was not given his
shoes and stockings; that the mother
fell asleep, and the child went mto
the street, and was killed by defeud
ant’s cart. The father was a labourg
ing man, unable to employ attendane
for his wife, and absent at his worka
the time. The court held, that the
question whether the parents e\uclsed
due care in the custody of the chlld



