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MONTHLY LAW DIGEST
AND REPORTER.

NIAIR.CH 1892.. iNo. 3.

ACCEPTANCE.-Sce sale of Goeds 2.
A&,COrDIENT INS1ACE- ec Insu-
ce.
ACTION FOR ACCOUÎNT - Sec Parltie-s
Action.

ACTION ON NOTEi-Sec Banîks and
nkkîng 4.

ACTION ON POLICY-SQc In1surauMCe 6.
ACTION TO SET ASIDBE DEED - Sec

solvency 2.
ACTION TO SET ASIDE SECURITY -

Iniselvelncy 3.
ACTIONS FORZ STOCKî - Sec Corpor-

ADJOURNMFJNT WITHOUT
AY.
CONVICTIONil ON A SUBSEQUENT DAy.
&D.
The justice -adýjerned the trial with-
t day, stating ini the presence of al
rtics tha,.t lie -vould Inlake up lus
dgnucnt and notify the parties affect

whicli lie did i tite, for an -appeal
romi the conivietion.
HelU, tha,.t ne, conviction could be
lade, the justice, having- Iost juris-
ctienl by the aditjourn»nent withlout

QiteQucm v. Mo~,22 N. S. IRepts.,

ÂDULTERÂTION.

GUn.rY INTENT-SALE 0F, FOOD AND
).RUGS; ACT, 1875 (38 & 39 Vic., C.

EBy sec. 9. of the Sale of Food and
)rugs A.ct, 1875, "lNo îersouî shah,ý
rith the intent that the saine înay

be sold in its iltelred stajte withlollt
notice, a«bs;tract front ani article of féod
aily part of it, se as te affect injuirionis-
ly its quality, substance, or natture,
and 110 person shail selI auiy ar-ticle se
altered Nvithout miaki ng d isclos tire of'
the alteration, unlder a pcnah ty i il each
case not exceeding twcuuty pud)

.éifd, that the words ''so al tercd"
refer to a physical alteratien of~ the
article, irrespective of the intent wvitlu
whic-h the alteration is muadle. - 'lle
respondent, a r-etail iiuilk seller,ý pour-
cd into, a pail eî<vht barn gallons of
unskimmed ixnil, which ýshuc sold
tiierefroin ili siwall qiuantities to lier
custoiners, dipping it ont of' the p-ail
frem tilne to tinue -%vith. a ieasure.
Tlhe sale of the contents of te pail
extended over a space of between four
alid five, hours, diring the wluolc of*
Nvhichi tinte, ow'ing to the leglect of,
the respondent te kcep tluc mîilki ýstirred,
the creant va continually rising te,
the surfalce. Whcni neot more thil
twe, qutarts of nuiilk rcinained in the
pal, the appellant purchased of the
respondent a plut of muilk, which wvas
served to lujni frein the pail. and
which, upeni anialysis, shc-wcd a dcli-
ciency of 33 per cent. of fatty inatter.
The respondent Cdid net dise5lose the,
deficiencey te tUic appel tant. The dcli-
cicncy was enitirely due to the mnannier
in which. thc carlier custoniers hiad
beeui served.

Held, that tic responlen t, iui se
sellung tte niilk te i pphau with-
eut disclosîng its condition, was guilty
of an offence against tlue above setion.
Pain v. Boughtwoed, (24 Q. B. D., 353)
followed. Dqykc v. Qowcr [1892] 1,
Q. B.,7 220.

M. L. D. & . 9.

. .1
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1 2S Mlonthly Lauw D~
AFFIDA VIT 0F, "BONA FIDE S " -Sec

]Bill of S-ale.

AGit; 0F BUILDING-SOC InsIuranIce 9.
AGENTS, POWERiS o.F-SeelInsuiranlce

1-Sale of Goods 3.
AGEN,'ýTS, RIGIITS 0F- Sec InsuIranIce

2.

ALTEMZAIIO.N, OF NAMEi 0F COMPANY
-Sc Comipailes 1.

ANTL;-NUPTIALý CONTPACTS - Se
Foreigul Law.

APPEJAL-SEE ALSO0 ARBITRATION
A'NID AWTARD - BLECTIONS - EXPnO-
PRIATION-MANDAMUS.

1. SUPREME AND) EXCIIE QUER COURTS
AiME.NDING ACT) 1891Y s. 3-AI'EÂL
FROM COURT 0F REVIEW.-QUEBE.C.

By S. 3 of the Supremle and Exehe.
quer Courts Amiending Act of 1891, anl
appeal inay lie to the Supreine Court
of Canlada fronm the Superior Court in
Ileview, Province of Quebec, iii cases
wIhichi by the Iaw of the Province of
Quebee are -appealable direct to the
Judicial Coi:ittee of the Privy Colin-
cil. A judgînent was delivered by the
Superior Court in Reviewv at Miontreal
!l favour of D., the respondent, on the
same day on wichl the Amnending Act
caînc into force. On a motion by D. to
quash anl appeal to the Suipreme Court
of Canlada taken by Il.:

ffcld, that the appellant not hiaving
shown that thiejud(gmient wvas delivered
subsequent to the passing of the anend-
ing Act, the Court hiad nojurisdiction.

Qioere, whether anl appeal will lie
froîîî a, judgmient pronounced after the
passin g of the amnending Act in an
atction peu ding before the change of
the law. i\ppe-al dismlissed. Iflrtubise
v. Desinarteau, Supreme Court of Cana-
da, 10 Nov. 1891.

2TiTLE TO LAN,,D-Supnrmu AND
E XCIIEQUER COURTS ACT, SEC 29 (b).

In an action brouglit before the Su-
perior Court with seizure in recaption
underarts. 857 and 887 C. C. P.* and
art. 1624 C. C. the defendantpldd
that lie had held the property (valuied
at over $2>000) since the expiration of
his lease under some verbal agreement
of sale. The judgîulent appealed from,

qest andReotr

reversing the judgmlent of the Courtof
Review, 1101(1 that the 'actionî outglit to
have been inistituted in the CIiiti
Court. On appeal to the Sup-eiiie
Court,

Held, that as the case wvas originaflir
instituted iii the Superior Court arîd
that upon the face of the proceedligs
the right. to the possession and 1)r0.
perty of anl î:nunovcable property is
involved, anl appeal lies. Supreme ard
Exehiequer Courts Acts, sec 29 (b.) w(l
ss. 28 and 24. (Strong, J. diss.) Bhetchi.
ford v. HAcBain, 19 Can. S. C. R. 4-2.
Notes.

Sec Darling v. Ryan, Cassels Di,-,. p. 2:54:
Bank, of T'oronto v. Le C'uré etc., 12 Cati. S. C.
R. 25; Gilmait v. Gilbert, 16 Cati. S. C. R. 1S9:
('hagon v. Normand, 16 Can. S. C. R. 661.

3. A.PPEAL FROM REPORT 0F Oppe.
CIAL ]REFEREE-DAMAGES TO PIZoIrnn-
TY FR031 WORKS ]E.XEýCUTL]) ON Gov.
]E*IýIENT RAILWAY-PAROL INI
TAICING TO INDEM,'INIrY OWNEzriis i.oR,
COsTS 0F REPA«iRs nx' OrFîicii,, 0F, TIIS
CRO WN-EFFECT 0F.

ITelil, affirining the judginent 0f the
Exehequer Court, that whiere by certitin
work doue by the groveruimeut ailw;1y
authorities iu the City 0f St. johin Vie
pipes for the water stipply 0f the CitY
were interfered with, claimiants w ere
entitled to recover for the cost reasoni
ably and properly incurred by theïr
engineer in good faith, to restore tliîen
property to its former safe aud serv ice.
able conldition, under ail arra-g'leni
niade with the chief engineer of tli
goverumiient railway, and upon bis tin
dertaking to indemnify the claimntwi
for the cost of the said wvork. Strone
aud Gwynne, JJ. dissenting oii tli
,gronndi( that the chief engineer liwl n
authority to bind the Crown to pa1
daunages beyond any injury donc. lh!
Quei v. Th/e St. Jolti Water oiwiffi
sioners, 19 Cau. S. C. R. 125.

4. JrnZIS»I)CTîo«xN - ACTION E%ý DU~
AVOWAL - PRESCRIPTIO-N - AP)ýA
ANGE ]Y ATTORNEY - SERVICE O
SmU,ý3,ONS-C. S. L. C., ch. 83, sec. 41
Quebec.

Iii an action broughit iu 1866 for hl
Sain of $800 aud interest at ,11 vc
cent, against two brothers, J. S. 15-a
W. MCD. D., being thie amoint of



JiontIdq1 .Lai Digest ctuù' ?po.e
proîîî1issory Ilote sig'nc<1j bY Lthoti Mie
tiue dom1icile Of J. S. D., al; The CIîu.o.A~r 109N ETERive-s, lthe othle], df1enclajt WV. IIcD* iR. Ç N iPiuîrD. Iliei re-sidingo inlm tteo eYom. O lt reur o e ofi tNew 11 a caSe Of' ani award iii eXpr'opii'CpOl( Ci tfil ii appearanice as i oetiiig t'as10( yt-:ttoirmey for both delèjîdamîts, an< pro- COUr'tS that thle aîbitratoî.s hiad actCeeigswere stîspemîdleil Iuntil 1874 iii. gooe faile aof thies iii0)e bel'sidlMen jiidgmiif;itvas taken, and in g~ lie0leo1h 1rletrbf1)eetiber,l 180, upon the Li3811 of ami tIi0 railway passed tîl'trougli it;, andi iL(111118 'rit of exeenition, W- )icD. D. y<li <Ltiteriwatdheicîlavinl.g fiiled ini ait opposition to, jtidg.. structed, anid tîtat thie sti aaidiett filed a petitiomi iii (isavowal ass o to0 grossliîd mil e sîe

of lie responteiît. The disavowetî Iiladqit ast lokoessms
1aftom-me3y pleaded inter alia thtaï lie had iutice. Ou1 appeal to t'le iPeu

mee litiorizedi to, appear by a lettet' Coitrt o f Cana,tt
sindby J. S. D., sayitîg Il ho so good I fIl htteiîgîîît lol ltas to file an appearaiîee iii the case to, h Vitree ii. enu .M«

whIichl the cîîclosed ]las referetîce &e' ot.,11Riîvycma>,SpTuie petition iii disavoval 'vas dis- Couirt of CaIiada,ý Nov. 1891.iiîissed. On lte appeal to the Snprelrn0 AîîIr1TAOIS -Seo BiXpropriatioiîCou t, 0f C anada, t he respom îtexît inoved A I T C I'iz O : 8 O I T O o n
to qnashi the ýappeal 0o1 the ground that ARIL; FASOITO on

tlue tîlatter iii controversy dîid nlot;Piis2111n1unt to the Suin of $2,000. 
TSSESSMNT AN» T a~~gLxtio1

Jfeid,ý lst, thaït as the judgînent 1obtaineti against WV. ZufcD. D. in ir4archi ASSIESSMENTS, lhrY TO i.v-e874, 0o1 the appearatîce iled l)y the Beiteffit Associations 2.eSp)ondenit, exceeded the ainount of ASG\E-e2,000, the judgiîîent on the petitioti ASGE..
0  islenyior dlisavowal wvas appealable. ASSIGNAIMNT r 1EEîFcs 02id(. That thero was no evidence of IflSOlVCmîcy 1, 3* ilîorit3r giVeti to the respotîdetit or ATTESTING \VITNE\IýSS -~ Seo B3ill off natifieationî by W. X~cD. D. of res- Sale.o tîîde nt's act, a n d th e ro fo re th e p eti- A A R - e A ' i Iýt i I I d % ý j r

ionii i disavowal should be iuaintained * AprVraRD....5eAbt-i
0îadAwad3rdl. Fol lowing .ltcDonaîd v. Davson, -LXrpiaj îs s I s i g e s t , p . 3 2 2 , a n d I l. Q . L . R ' B N XO . - i iý , A S O B - K

81, tliat the only prescription avaîl- N BANRINc ST2....S~ LOBN
bIc against a petitiox i disavowval is A»BN G2itof thirty years. 

SUflSTITUTRD 
PROPE,'ZRTY

Pli. Tîxat where a petition ini dis- TZA.TION.AR&ITS. 931 938 939 C). C.-Ivowral lias beeti Served on ail parties SHARES UN TRUST.>93tîte suit, and is oniy coîitested by T e u a o t t e s s i tt on f
jie attorniey whose autuîority to, act is Tecraototensiutî

1fIefflid the latter cannot on appeai W. lPetry paid to the rcspoiideiîts thebmnpîain parties su 63'0f )to rdei34 slîares of10ies't are nlot parties to, tle appeal. the capital stock 0f the Bank of Moint-lieîppeal 'vas allowed wituî costs. rcal Ontered i11 tie books of' te banlcaisnv. Divmnolt Supreine Cour-t, of iii the naîie of WV. G. P. inî truIst, amniIl v. 6,, N 89. . wliicli the said WV. G. P.7 one0 of theý.:PPE ýeCE B ATORNgrévôs and inanager 0f the estateIa-~VE RAN E n~ TT RN Y - See pledged to, the respolident foriadvaIîcesLPleal 4. 
miade to, hutti personally. 1-1 ' P. el al,appellauîts, represent 1 1 g the substitil.ARBITRATION A.ND AWARD tMon, by tlîeir action soug(,lit to hlave'SEP, ALSO E~XPROPRIATION. 

reffnnded the mney wlicl lcal<-~
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130 Jionthly Laiw Di*qest and Repoi-lev.

the IRcv. T. 1"., ene cf tijeli, lîad paid
by errer as curater, te redei shares
belonging te the substitution. The
slîares ii Il fuestioîî were net mnientiened
iu flic wiIl of WîUliain Petry, and there
wvas no iîveuitory te show thiat they
foruaied a part of the estate, and ne
acete il'eiiilo.i or remffloi t-o show t1lat
they were acquired with the assots of
thic estalte.

ffeld., aftirmiin the judgînent of the
court belewv, per Ritchlie, C. J., and
Fo'urnîier anîd '.t'aschercau, JJ., that the
debt lIuaviuîg beeîî paid wvith full knowl-
cdge of the fiicts, tlue plinitiffs could
net r-ecover-.

Per Streuîg and ]?eurnicr, JJ., that
baîuk shares eau îît be held, aIs regards
tlîird paýrties iii geed flith, te fùrm
part cf' suibstituted proerty, 0o1 tle
gi-eund( th:ýt they have been purchased
with inoucys belonging te, the sub-
ý,1tA1tioîî, without ain act cf invc,,strneiit
in the naille cf flic substitution «,ud a
due registration thereef - Arts. 931,'
938, 939, C. C. ;Pattersen, J., dis-
sou ting. Pctry v.* Caisse d1'conoii
Supreune Ct. cf Canada, 17 Nov. 1891.

BANKR«UPTOY - Sr!ri AL-SO IN-
SOLVENCY.

CONTEMPT OF COURT-REFUSAL 0F
XVJTNESS SUXMONED U SE . 27 0F
T11E 11,NIZCUPTCY ACT, 1883 (46 & 47
YîcT, C. 52), TO SUBMIT TO E~NÂ
TION - MOTION FORt COINPITTAL
CIVIL IPROCESS - lhuVxLEGE 0Fe PAR-
Ll,,ME;,NT-BANIZIUPTCY 1IWLES-1880,
im. 70ý 88.

On a. motion by a trustee la bank-
ruptcy te commit a nienber cf Pritlia-
ment te prison for centemlpt of Ceurt
iii havincg refu-scd te subutit te examni-
nation tenchiug the bnrp' flis
whenl siuunmoioed for that purpese under
s. 127 cf flhe Bauikrtuptcy Actl 1883, the
'vitucss claiied privilege cf iParlia-
mîent.

11el, that -as the erder of coînnittai
wiouhl bc iu its nature, net punitive,
but a civil process te enforce obedience
te the erder of the Court, ail attacli-
ment -would net lie, and that the wvit-
ness wvas privile ged frein arrest. Im re
.drmstrong. Exv parte Lindsay, (1892),
1 Q. B. 327.

BANKS A.ND BÂNKING - 8 SE
AL-SO CONSTITUTIONAT. I 1 .

1. LiAniiTvir Ole DîIECTeS.

The directrrs cf a savingrs baukil, wlta
lave in glo,.. .ititlu lent to, eue perl'So>

a suin gre-ater than oe-foiurthi cftlie
banks' capital stocki, cou trary te I;uIw.
are liable te tlue b-ank or its rcie
for any loss that iuay accrue fr-ouniiii.I
boan, alheugh the statute itseif dIoe,
uuot pr-oidle ziny penaulty for its viol.
ation. The wilfal. vîolhatie:î of tile
statulte, aund ensequen t loss teeuii
fuurnish suflicient proof cf liabiljîv,
1 Mer. Priv. Corp., ýý 555 ; Assoei«ilion
v. 0eriell, 34 N. J. Eq., 383 ; Buuuk ,
Wilcox, 60 Cal, 126 ; Pitsz v. Spi

horst. 7 Me., 64, distingnishied. Moî.
Sup. Ct., Dec. 2, 1891;- T1ko»»soin v
«reeey. Opinion bytNIacfarilane, J.i

2. SHARES 0F I3ANX STOCK HîIEî.» l,
DE-CEÂ'sE!'D PEZseN - IN.JUSICTION 1o
COeMPErL Tlt,%NsFE. itol SRAIZE' Tl,
lF!XECUTon - SîunE1s SmetuA..
DE.VIsE--D -TEBANTK ACT R. S. C. c.
120, ss. 29, 30, 32l 34, 35.

B. lîeld twenty.six shares of stock oî
the atbeve bank, ret-ister ed ii lier ua'nif
at flue time, of lier death. Prebato «f
lier wvîll wvas granted te the plaiitiff.
wiru wishied te sell and dispose of tli
shares and have tlie bank assigui in-
transfer the saine te the purchai,
under ss. 29 and 30 of tlue Banz Acu
H1e then mnade and filed -with the bWi
thue declaration provided for by s. -
of the act. and alse filed a copy of t[b
prebate of tlue -will shoiD-in that L;
w,',s exeenter, a.nd required the ba.il
te transfer the stock to hîmi -,isu UC
whicli they refused te do, ou t
greund that by the will the stockz m,
specifically bequeathed te be dlivid.
among, certain legatees. The piaiffti
then applied fer a inandatory iiijunt
tien to cempel. flc transfer, -aîud tI
question raised was whiether thie birt
wvas conmpelled te do se wvithout ti
consent of the legatees and cestitis 9
trutstent.

ffeld,7 that by B. S. C. c. 120 it W
the duity of the ban k te inaeke il
transfer, where thue provisiolis of-~
32, 34 and 35 hiad been complicdl wil
aîîd that there ivas ne obligation

130
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t1he hn to sec, thtat thc bequests of 1
fic xviII were carried ont by the
eycxcctor,. Boyd vr. Bauk of -reko Be-it»i-

llC.Supreine Ct. of Ncw Busik
J;mllaary, 1892.

3i. PAYM~EN'r 0F FOIWE'D DRALF'r BV

Mr. >0on Deînî>er 17, 1885, presentcd
to() efeildatît banhl at Kanisas City aL
letter of introduction froin a batik aù
Sead, sliowitigý lus genuinle signia-
turcl', anld also a certificate of depesit,
a Simili portion of, whiù-l lie collccted,

Meig le balance on deposit. HEe
r-elited anl Office, and Deceinber .22id,
cnîp!oycd a book-kIeepeî-. Oni tic, saine
daiy lic deposited îvith. defendant a
dIraft on New York for $3,500, drawn
by anii Onaha batik, anid on Decembe-
'31-d drew $2,500. On the afternoonl
of dic sainîe day lie deposited a draft
flor $4 ,000, draw n by an Onalia bank
oiu flaitiff bank at Chicaîgo. On Dec.
-24t1î lie drew $4,500, anid left townl.
1.t titat tillne lus b)alance ini deteIl(iault
lbatiik was $550. Delèîîdant, December
2401> sent thc draf't of $4)000 te its
eorriesp)oil(lenit in Chicago, Il For collec-
tien,". and it wvas paid by plaititiff
bxatik, tiec (I1awee, tlîroili thce Chicago
Jlaxuu' flou1se, oui Decemuber 26th.

amary 4thi it wvas sent to tic drawcr
bikat Onuahxa, -wierc it w-as fouud to

1)e a for gcx-y. 'fle officers of tie Omaha
batikz, as Iv'cll as tic *clcrk wrhosc naine

[ui-s -signiled to tice d raft, at fi rst thong(-l ù
it geniniie. D)ue notice of its florgcî-y

\%.t given to ail par-ties, but W. could
not 1be focund.

Ih. that dleelndant Wvas ilot nleghi-
Igenit ini its dealiigs wîtli W\., cithier
Pxbfore or alter preseuitation of' tic
(Inift, and tiat it was a bona.fide owncer
of thec dî-aft; that by its indorsenient
of the S-alie, IlFor collection," it oenly
gnaiýranlteced the o-einiineness of the
PqeyC's signatur-e, anîd reta-incd title
thet-eto uniti] it wvas paid by thc drawe
ban kh, of whicli fact tlie latter liad
nlotice by sucli indorsemnent; and ail

Ji wvouid not lie by the drawec te
reoIlLr the anount ticreof. iodlt-
re8lera Nlat. Banle of Chicago v. Bank of
'Commerce 0f Jfansas City. Sup. Ct. of
lîSSelîri, Dec. 1891, il R. I. & Corp.

4J.86.

est mul, Reporier. 1.31

TION 0F REME)1ES-ACT[ON ON Nome,.

(1) The IRevised Sta tutes of 1thle Vit-i
cd States, section 5201, %Vlî iei fbrbids
National baîîks to nînke Ioaîis on thle
security of'shares 0f tlieir own capital
stock, (loes not inivahidate sudei a. lOaii
silice Olly tAie govrnjieit (éau t akc
advanitage, of' the breacli of' the I;îw.
R«nik v. 3ûwihewcs, 98 Ul. -S. 62.1I Bank
V. Whtliine!, 103, id. 99 ; Portier vI. Baul;.
i12 id. 439 ; Timnv. Bmik, '29 leed.
Il ep. î734 Ti 0 hmpsu il v. J3an1 l, 113: N. Yý.
325e 331 ;Baik Ir. Svr,82,e id. 291.
(2) Thle casiier of» a. National bafflk, iii
or(ler to obtaini secuirity for a. nlote dis-
counited by tic banký, procuired. froîtii
the makelýr anl assigîtuiient 1.0 Iinîselt* of*
soine stock in lte banik. li order to
evade tic National i3ankziiîg Law lie,
put tAie stock ini a separate envellope,
and indlorsed thecilote huxuiseif1* ItlId,
that lie held suci. stock J'or the
bank as cashier, ýand titat for Ilis nîîsap-
Pwopriatioîî tiiereof' tic sureties on is
officiai bond werc hiable. (3) A suit by
the baik against ticcasiier as i udoiser
of the ilote and tic recovcry of' judg-
ment thcreiîî (ioes niot estol) thie banti
frein11 suing the sureties foir tic, mis-
appropriation of thc stock, since tic
two ca-,)uses of action ai e concuirrent,
and uîot inconisistent. By indor-sing thie
miotes, not forinally bvt as it îîust îîow
be assumed witi the intention of binid-
ing huîîi-seif, Ruthîerftord becaine liable
to tic plaintifi o11 his contract. Stnb-
sequctiy, by iii isappropri ati ng the
security that lic hiad. taketi aind Ivas
holdinig as cashier f'Or thîe plainitiff's
benefit, lie i'iolated lus lifficiary re-
lation to the baiik, and nmade ]imiself
lhable ini tort. Tic latter cause of action
accrucd neariy five years aller the
f ormer, to which. it liad onlly anl acci-
dent-ai relation. Ilis hiability on1 tie
notes did not prevent h it frein -%vrong-
f tiy disposing of thie bank's colateral,
a<nid mnaii iitseif lable on t1iat ac-
comiît also. Thr, casual circunîstance
tiat one paymîent, wvold discharge both
liabilities does not affect their inde-
pendent origin and xîature, because neo
fiact essential to liability ou the note
w-as essential to liability for tic, misap-
propria-tion. There w-as a breadli of
contract, -and aiso a, breacli of duty, in
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l10 munnler dIelend(eiit on sudh conitruet.
Un dcir su ch ci reustances no0 election

of reinieàs wvus requl redl, for bothw~ere
available. ilf(iiii-iig v. .heewan, 73 N. «Y.
45, 51.; iloi-!I(ti v. Skidmiore, 3 Abb. N.
CJ. 92;J Morg«n. v. 1>owers, 66 iBarb. 45;
IlVhIi(e v. lV-iaiiny, S Daly, 23, 25 ; 6 Aiii.

und Eîg. Ee. 9a , 218. Second Div.,
Dec. 1, 1891. Walden Nat. Baink v.
Birel. Opiniionl by Vainu, J. 7 N. Y.
Stupp. 9341 uifliranied, 41 Mbh. L. J. 154,
Newv-York Court of Appeais.

Bnî~FIrA11sCHIANCE or - Sec
Bell et! 1;As.socialtioils 1.

BENEFIT ASSOCIATIONS
1. BEl;Ni.FrIT OERTFICATE- CHANGE

OF IBENE1?C.lAR1IE-S.

A- hiolder of a muiitual beniefit eertifi-
cate lIadl thlree sons aund aý ffangliter,
aifd maude the ''ehid(ren'' the benieljei-
aies, but aflterîvards caused the naines
of the soins oil.) to l)e iniserted after
the wordl "chiildren.''

Jfdd,à that silice nleither the certifi.
cate iior the laws of the soeiety pro-
videdl for -a chanige, of henieficiaries, the
d1aughter -acquired a vest.ed riglit as

a bîîfiiuywhich would dcsecen<1 to
ber heirs ut hier dleath. Johnsob v.

Ii,17 S. W. ]hep. 874 Arkz. Sup. Ct.

>DUTY To LEvy ASSESSINE NTS
A.certificate of mecnîbership by whicb

the association ugrees, 111)011 the mcmll-
ber's d1eath, to levy ani assessmient, and
to puy t;he imoniey thereby colleeted

e"to his devisees, or, in tlie 'event of
their prior dleatli, to the legal heirs
or devisees of the certificate holder,"1
obliges the association, iii case the
nuemnber (lies ilitestate, to levy anu
assessumllent, -and puy the proceedls to
]lis hoirs. Suclu oblii~tion inay be
enforced by suit in eqrtity l'or specific
performuance. Gvnn Mt o..s'
V. sears., 29 N. B. Rep., 480, 111. Sap.
Ct.

BI!,'EeFT CE]RTwIcATE - See Instir-
auce 15-Beniefit As'.

BILL 0F ExHN SeBis and
Notes 2-Couffict of Lawvs.

BILL 0F LADING - SFE, .- ALSO
CIIARTEM-P ARTY.

CONSTRIUCTION - ILiMeIRTY TO Di.'
VIATE FIOM SFýPECIFel1D Vox'A; E
EEx,îN'r oieîvTTIN 'mo

lit aun actioni by Ip)rso god
aiiust the shiipowncris for d1aliauge il

the groodIs, it appeared thaîit theg"d
were sllipI)d mul(er a- bill of Iafiaeg

,whiedh statedl that flue goods-1 (oranlges-
wCi'C shiippc(1 011 boaird tut' detendan«ts,
steamler, Il aîow lying iii the Poi-t of

liaga, boundi( for Liverpool, mit!i
liberty to pa'oceed 1-o aaîdl sùu.y al ami
Port o, Ports, iii auly rotationi, ili i.
Medit-era.eaua, Levanit, Black se a, 01r

Adriatic, or oi the coasts of' Afajea,
Spain, 1Portugal, Fr-ance, Grea-t Burta ii

aîmd leland, for tuIe »uiii)ose'<tl'it
iuilr coals, cargo , orpasseaugers,; 6o- foi

the orne dbeeai shiipped atMal;ga
the slip, iiisteaid of goiii g dlirct ii.
Liverpool, w'eut firis; to Bri il

port on1 the nlorth-east cotust of 8paia.
about tw o d ays' steami fronui 3t1alaga.

,mnd atewrsreturnedl aad pnoeeud
0(1 to Liverpool. By reasoni of tIe d11,1<
thus occasioned, the oramwges werc in
.t rotten state vhueu tliey urriveil ai
Liverpool.

J!el<i, that tiie gelmerffl worils o0f J]JP
bill of lading inuust be Iiluuite(l wiub
reference, to the specified voyage, aiid
thati they oiily ahlowed the -silp le
proceed to p)orts wlîicli were tfiiah

mid substantiuzilly in the oriaaarri,'
course of the voyag)e, tlat thley (1m
muot justîfy tue uctual dleviatioiiî ili,

gctson. v. Glyi, [1892] 1. Q. B~. :337.

BILL 0F SALE.
AFFIzDAViT, 0r, "BOX iIE "-Ari
JIRECETOSTATUTORY Ft->u

0r- EXECUTION-ATTESTNG W1T-N£>,.

WVhere ani affid«avit of bo-na /ides toi
bill of sale statedl that the bill of' sali
Nvas not muade for the parpose of liold
iaîg or enabling thebrgic to ioJ
the goods mentioned thereiuîuain
t/we creffitors 0f the b-aroaiior, whi!,
the forin giveil ii thec Statute lises fli
words Il against amy (creditors of th
barg-ainor, suecb variation idf il
avoid tIe bill of ýsale' as ;vruinst el

ecutiou creditors, the 1w-o expr-essio
beiîig sbtauilythe baine. Gm- (lîa
J., dissenting.

1 -2 Q
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If lie stattiite requires the affidavit te
lic mîade by a witucss to the execuitiont
0fj tise bill of, satle, but as aittestatioil is
isot esseistial to tihe validity of the
inst rinenlt, its execuitionc au be 1woved
by any comipetenit witiuess. Eiitej'sen V.

Janemai,19 Cati. S. C. IR. 1.
Notes.

1. il T think ise evidence furnislied by thse
statuite itseif by mens cf thse retention of tise
expiression"I thse creditors"Il in the twocegnate
sections (3 and 4) proves that thse legisiature
regardled the two formns et' expre-eioss as
prsscticsslly synenymottg" Patterson, J.

W.\e have ini this part icular % differcnt rule
cf construction te fbl1ov frein tisat on which
%vc had lately to aet in e .Archibald v. Ifutbley, 18
Clin. S. C. R1. Il16 in applyîng a statute ivisîcis
1-e'1uiredl a s'igid adherence te thse forins it
prescs'ibed." Patteson, J.

3. In this case it ivas 7leld, that thse omission
of theo date and thse ivords Ilbefos'e nie Il frein
dise jttrat of an affidavt acconspanying a bill
of sale under @. 4 cf thse Nova Scetia Bills of
Sale Act (R. S. N. S., 5tîs Scr.> miakes such
:îlhd(avit void and the defeet cannot lic supplied
1wy paroi evidence in proceedings by a creditor
ofthie assig-,ner- against the inortgaged goods.
Gwiynnie, J., dissenting.

4. Thse interpretation ordinance cf tihe N. WV.
'I'erritos'ies enacts that slight deviations fromn
forais ps'escribad by thse os'dinances, net afflact.

in, theo substance or calculated te siîislead,
shall net vitiate thens.

BILLS AND NOTES. -SLEE ALSO
CoNFIcT 0Fî L.,ws.

1I. PR~O~USSORiY NOTE-INDORSEMENT
-PzooF.

Ifeld, that in thc trial of fluets iii aus
actioni upon promissory notes, recourse
itittst bc lhad te the English laws ini
force on 111ay 30, 1849, by force of which1
,Isaiol testiisnony is admissible to prove
thiat tlie indorseinent of a promnissory
Ilote WvaS given lipon the request and
lcî' thie accommiodation of thie bearer
11( ud1no te gluarailtee, the maker. .North-
ehi v. Laatraîtce, S. C. Mvontreal, 1891,

2111ev. Leg. 359.
lçoes.
h. 'Vise liabilities inter se cf tise successive
dorsers of a bill or l)remissory note, Miust, in
e absence cf ail evidence te thie conts'ary, be

etermiined according te the ordinary princil0s cf thse laiv merchant. H1e wvhse is proved or
luitted te have miade a prier indorsement

list, according te thsese principles, indensnify
bequent indorsers. But iL is a wvchl estabiish-
1 suie cf law that the whole factî and cir-

stances attendant upon the making, issue

and tranisference of a bill or note injay bc legi.
tiniately refcrred to for tueo ptirpose of ajscer-
tainingf the true relation to cachi other or' the
parties %Yho put their signatures uipon it, cithier
as miers or as indorsors ; and thiat reason-

Jable inférences, (lcrived fiotu thiese fiacts aud(
circuiinstances are adaîitted to the itIect of'
qualifying, altering, or, evon invcrting tlic re-
lative liabilities whieh thie 111% ierciantiwoluld
etherwise assign to theni. lb is in aceordance
ivith that rule, t lat the drawer of a bill is mavde
liable ini relief to the acceptor, %vlien thse tacts
and cireumstances connected wvitl thie iiaking
and issue of the bill, suslain the inference that
it was accepted solely for the accommnodation
of thse draiver. Even ivIiere thie Iiability of tie
party, according te the ILaw niercisatt, is not
altereci or afrected by reolerenceo wstich acts
and oircumstances, lie ninystili obtaini relief by
sheiig that the party fri whoni hie caimsi
indenmnity agreed to give it hiin; but in that
case he sets up an independent, and collaterai
guarante; whsich, lie cani enly pr-ove by means
ef a writing, wvhch will satisfy the ýStatute of
Fraud8.

fflicre thse directors of a cosnpany iiuuttnally
agreed with ecdi other to becoîne sui-eties te
the bank l'or thse saine debts cf the cempiIauy
and in pursuance of that agreemnent successivo.
]y indorsed three prousissory notes ef' the
Comnpany,

Hcid, reversing thse juidgrnent of thse Court
belew, that they wvere entitled and liable te
equal contribution inter se, and] werc net liable
te indemnify each othier successively according,
te the priority of thieir indorsensents. Reynolds
v. Wheeler, (10 C. B. (N. S.) 561) appreved i
Steele v. MLýcKinlay, (5 App. Cas. 754) (lis-
tinguishied.

According to the Civil Code et' Losver Canada
(arts. 2340 and 2346) the law cf Bngland, in
force on the 3Oth day cf May 1849 is applicable
to thse question raised in Luis appeal. Afacdon-
ali v. Whîtffteld, Privy Council, 1883, 8 App.
Cas. 733.

2. Sec Macdonald v. Whiffreld. 2 Dorion's
Q. B. Repts 165. S&oU v. Qiiibec Býan k, 7 L. N.
343 ; Merclsants' Bank of Canada v. WhIii'ield,
2 Dorion's Q. B. Repts 1.57 ; art. 2326 S. 11. Q. ;
arts. 2340. 2341 and 2346 Cj. C. ; l4veillé v.
Daigle, 2 Dorion's Q. B. Repts 129 ; Scott v.
Ttirnbuil, 6 L. N. 397 i Desclitmps v. Léger, 3
M. L. R., S. C. p. 1.

~.BhILL 0F ECMG IEET
MENT FiOR AcCEPTAN-\CE -DEC'LAR.

TION, WHAT IT SHOTJLD ALLEG.E-*DE.
3MURRER-LEAVE TO AEO

This was &n action on a, bill of ex-
change drawn by the defendant lipoq
J. R., payable to, bis own order, ninety
days after siglit, and indorsed to thse
plaintiffs. The deelaration, after stating
the drawçrs and indorsers of the bill
and that it was overdue, alleged as

1.633
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l'ol low' :-''an ii i sa.id bil I avs duly
l)i-esOitil foi, payiliit; :îîid w'us dis.
lioiioi icl. wlieireiipol f'lic ýSuic was
(1111 pr liot csf d fo oi.uyici ;1o a
ot« whli the cfîdîtliad ditc notice
bi 1) diiiot p:.v f1lic I.''

'l'lie tIl*lciith.iiiisý- deniiiîrrcd to the dic-
vhira-t joli On f lic -.rol ind tuai; if (1 did îîofi

:illegc tlîut flic bill h:îd been preSenlted
l<>i. aev(Clt :lice, ili! tliat i th]ad iuî:îttred

w~lienil; t:îs îu'cscîtcd 1for pa*yneîf.
.1lelt, 1liat, if. wzus nlecessa-ry t;o a

prec t;iiei ti iii order. f-o Slîw M-Pie fine
hN flic h hi Il boyeaute dnle, -and< tîjtt thle

plî ifla îd a cause of action.
I)cîiînrireî' allowctl, wit;li louve to te

pla-i îti fs to :îîî:eiîd folic decla'ration oui
p:îyînent of' tvosts. i1rchats' .I3«.nk ojf

Jbi(lifa.,i, v. ïMai, Siipren:i-3 Ct,. of New
Bruuî~vic, ,1ianury 181.)2, Cali. L. T.~

:1. o Cil i)v oiex~.n

Ail inistrullnt, in 1 orîn1 of* a- CheCk,ý
w1lilh jr<ea' 100 Franklin St. $200.
>oistoii, Auý. 3-1, 1889. Thie Nattionalt,

lievere Bankc of' Bost-on, puy to lthe
order. ol' Gco. IL. Tow'i, Oc.t. 4, 18S9,

twoh drc dllas.N'o. 9,288. [Sig-1
eti] Sain ucl W. (JrCech, JI-.,"' wasý a.

elhcck ani was nlot cntitled to gruce.
he question: wîIe.licir a check unade

payable on a, tay stibsequcîit to its da-te
shoulti bo regarded as a, check or as a
bill lias beiî decided diffrcîîtly ill

di ièrntjursdctixî. ii.re Brouvm, 2
Story, 502 ; Ulimpitioib v. Gordon. 70
Peaui. St. .174:; 1an1i v. 3V/îleaton- ,4 R.
1. 30; liory v. Bani.' 36 Mo. 475); J.1l
derson v. -Pop)e, 39 Ga. 361 5 ilorriso&b V.
Badvy, -5 Oli io St. 13 ; Mnr v. IPisher,
.1. cul. 36 ,1 Boleil, V. Nwi,13 N. Y.
290. li thec present case the cecck ap-
i)ear's to ho uipon onie of flic ordin-ary
priiited. blaiks of the ba-nk on whieh it
is drawn. It is dlated Angiist 31, I889,
anîd Mie olly diifférence, tîa.t i,- siîggest.
ed betwccîi if aind an ordiiîury lcek: is
that i t is inade paîybl cOetober 1, 188S9.
Il' it Iiad becii 1)ost-da..ted as of tlîat date
it, wvoifl fot have hec» pay-able uîîitil
Mien, anîd yct wvould. ini that case have
bec»i a, check. [t lias ail1 the other
elîaracteristies of a check, and we eaul-
not believe that it wvas intended by the
partieS, or, -%ouii( have bec» takeii by
thc balik 011hic it, vais dr1alvviî as
aîiy thingy cisc t.hail a check.* IL is often

coîveulieîît to Iîîukc a chîeck i)aul( u
a. fture flay, aînd we' sec no0 Validl

tdistinction bet 1wecîî post-)da.tuîg if, .1îni

In the laîtter Case, as ini tlche uer
is expectcd t:a-t it will be 1)re(et'iif
on t-Ihe tI:iy i'lîcî payable, ilîiclî in ii ù
mie instance %V'oll1l ho flic day oiF i(s

(latel anid ini t;hle other the day lixeîl 1l01.
ît.s 1)ayllient, and tuiai; Miro ill M.

lfuîîds to inleet it, anti thIat <t w'ill tlleil
1)0 paid. And uiùhtler ini the latter casé.
.il3' -iOr tlai; n Jie t*olnner., woiij( il
bc, expeetcd thlat t1he holder I.,voîld pré.
sent the chîeck 1 or atreptallicbti
1)iyiLble to fic lbatik on1 wvlî j if, Wv;îs
(1aili, ai o»1 its rot uisai to uC(ee)t il
protest, it and. bihg suit fortltiil

We tinik it bet;tcr accor-ds witll flii
initcntaîî n dsa:d igotftlîe uart les

ai.îî of bunlkers a îid bulsinless monei -eî*
eru.Iy t:o treat thIe instruuent ini Suit
as a (-heck thii us a bill of eccliiergt

.and wvc sec no valid objectio:î to dloiiq,
so. Mass. Slip. ,lïd. Cf;., ,. 9, 18112.
lV7ay v. 'olcl. Opinion: bY 31orloîî. J
45 Alb. L. J. 177.

MENT FOlt PA MNT -- '"IlrEME.~ >A

Certainî p roi» issor-y Ilotes were iltînde
payýable utL tIie LInperial Ban kof(inù
witlîout stating, any special phîc. Tlit
ilotes werc dated. at Bi-'aîîdoîî. "'lit
I:ead office of the îmn1pcrial ]aunk NV-ýis ai
Toronto, buit it had. a, bran ch office;il,
Brando:: anîd the ilotes werc Prc(-SCnfI(
at that office l'or p:îyînent. .fUelil, a

sifflici ent presentnîcent. l'ie tlIOnî nîc"
ciud Baiîk of Manhitfoba v. Bî,ssct 7 1LIC.
Reports, 586.
A'otes.

1. In the absence of' ,iiytliiiig on tule 1p':iil-
to indicate or restrict the placé of' l)aiYifCI
the presuînption of Iav is that it is aV
ivl:ere dated, if dated at, any place; otllierii'.
%vviere made andi delivered. Abbott's errý
Evidenice, p. 411.

62. Whether or not, due diligence to flivi 1
niakcer of a note at the place whiere it iý élit!
ivili be sufficient, lias beeii debatecl. 'l'lie S
of date is.priia.facie evidence thiat it is 1.
place of the nîaker's residence and pIace
business, and it is sufficient wve should sy
charge an indoi-ser to have the note iii (
plalce at the tilc of* înatuiity, unîd c ild
proper inîquîr after the place of' die wik-
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î'cgidctiCO0V l, lace or buiîbless, pî'ovided tlit
aie lioIlet (tocs ixot lcioW liat lus rosi(elC i
eisçoliecre. And, if' it~ wero fourni tliat~ the~

111îîzl:ul<C'esiCSidCio iq (lsewlîOre, it 1would not,
devolvC 11p0ii thelO 0110 the llurd(eti Of showing
tiutt lio mnade inqiiries as to, his residence.
Dl)uiels 01i INCeot. lstrl't nuents, 640.

BOARDS 0F HEALTH.
A iAT~MN~"OF NUI-SANcE!,-NliuI

To OWNER0F IU iS .

'1'hc ilakillg of ail order by -a bo-ard
ut licaltl t'o.ul. I)1SOII ais t;he ow-ner of'
ceîtail meal i>ropert>y, req11irifl, iîn
te abat e a nuisanîce tiieoji, iîîvol%,es

'l judfiejal (lcterIiifltioii fluat; lue is te
Ë miel-, an-id, als siicll, 1)CViitS t'lie ex-

isteuice of t;he nu iismicc; and f-lic orde.
is tiier'efore void wvlieîiiade withiolit

prICIIioUlS notice to liiîî, even thunughi
thie, stattute alithorizing suclh eider
S(Liws 1885, c. 270, § 3) does net>i
1-cquir-e nlotice of' the ili.kin<r tliercof
alffl a fillire tu, COml tlhcrcwitli caiu-
ilot be mnade telc luisis of ýa erjii ual.
lwosectîon îund<er flic provision mîak-
klg it a inlisdleîneaînor. to wilfalIy viocIate,

oi- ici 'tise t<) obey such au order, (L-aws
S1885, c. 2701 § 4). -Pcople v. Wloodl, 16
iN. Y. Stîpp. 664e .Y Supremle Court.

I>BEIel(l Ole CONTRA IT -,Sec In.8ir-

jBUJILDING 00ONTRACT.
CHrARGES OF Qý1U.%NTITY SUIZVIEYOIZ-

LIAiIItTY O F UlD -SA .
;~Tle plaiiitiff, a quantity surveyor,

mrais ciiloyed by an archîteet te take
. otit tie qiataities for a, building about
lito be crected ; thie defeuidant, a buihier,

teifdleicd l'or thc work upon te basis
ot a specifacationi, coîîta-ixîing tlie follow-

i g clause: Il Te previde l'or copies of
qulanitities aud planis, 25 gineats to be,

ii 1;o the survcyor "(namiing the
ubntff 'out of the first certifiecate."I

'licecèdn' tender ivas accepted,
tutl lic received the fiirst; instalment; of
lie priee of lis wvork froîin the bud-
iig ownier. In au ýaction by the plaintiff
ci rceover the 125 guineas according te
licecilain evidenice wvas givenl
liait,l by the usage, of the buildiiîg

îadcI the builder -%vhose tender ivas
ccepted 'vas liable to the cînantity
larvoeri for the ainout due for the

quaittâit;ies ; but tuai il lu neiouier îa
atectted the bu li lii îg ow ut

JTel<I, tilmaiti Ulie lisa.r wa;s reaisotnidle
.t1)(1 val 1<1 a<id Litait Ctiere miîs ev'idlîce

o. cil.Oi ,act; Vi tIi Mite ff)Iil itif ill mî>il
w1licli lie w<ts etîfed tu rece0ver.

KottV. Busséctt (i 892)ý, Q (. IL. 333.

BvLtw- Sec Mîunicipail corlmer-

;ioiei lit-

ot i*~aî.Se Maif ueLaiw.

CARRIERS

O(>1 O11S.

1. IAr.YIN l)îUr.VEAItî COM<îSEa-

A Nvife cati iecov'iediltiesfî
itra;of~ mmld Oceutsi(>iicd by tule

ncc>i<inceof' a railirad colxipally ini
dclayîng t;le tirauislpoi:a.ttioii ol* ler

litusbmmdi's corpse. Male v. BIomncr S.
(.exiOct;. 1891.

In the case of' TeIe!,raph Co7ipcn-,i! v. .Simp-
sQl, 73 Tex. 422, thîe resulting injuiy %vas
soielat siiuilar to tlîat in Ille presen~t case.

OFNc 81î11-11r11at - J?>auSboNAL IN-
Ji - B MI]ENUE-1XEsIBV~r
DI.

A cuanitity of' niphliu was placcîl
ini a car by a, shipper and billed :as
''cuiibenii 011 Across the headls of
te barrels vais branded the words,

Usaèfor illumninating p)trI)oscs."1
Ou1 the trip the conducton entered Ltem

c-ar wit1î a l-anteria to stop a, lcak, aind
wvhile soecng'aged wvas injured by au
explosion.

IIeld, titat the shipper w'as Lotind to
s0 mark flie barrels tiat the eiapicyees
of the carrier, ini the exercise of ordin-
ary prudence, would :îscertaiîî the
explosive nature of the goofls ; aînd
w'hether the brand iiientioxîed Nvas
sufficieut; for titis purpose wvaýs a ques-
Mion for t.he jury.

Evidenice that the uaplitha was
billed by the sh-ipper as carbon oul

1 6;5
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under a contract with the coipany
wvlîereby it w'as to be carricd at the
saine ra-te as carbon oil wvas admissible
to show good fa-ithi, but net l'or the
purpose of showingy knowledgre by the
conductor, as notice to the coiiptai.y
was iiot notice to lmi.

Evidlence that tine wooden barrels
in whichi the iiaplitlia, was shipped
wvere salle, a.nd(l tat niapitha wits
ordiînarily sInil)1)d lu wooden barrels

inissible.
Evidence thýat after the ýaccident the

shipper clnanged the mnethod of labeliivr
the barreis w4-is i nadmnissi bie.

At the tintîe of thne iîujury the con-
ductor w4as a, vigorouls *,nd( la.. ious
miain, about 30 years 01(1. le, was
bntriied about thetince se -as to disfigUre
hlm for lilè,aud( perinîanentiy lost the
use of' ]is left irii. Hlis righit hand
wvas sonnewhiat iînjured, aînd ]lis feet
were badly burîned. He suffered mmucl
pai n for several inîtls.

Hded, tliat .a verdict for $25,000 was
excessive. Standa«rd 011 Coe. v. Tierncy,
Ct. of Appeals of Kentucky, Dec. 1891,
«Il B. anîd Corp. L. J. 92.

OF PASS1ENGERS.

3. B.-JECTIMENT 0F P A S S EN G E It-
SUxP.AY - PKY MENT OF~ rÂi ?IRE

The coiplaiîtled tuat dellèndant
raiiroad conîpany advertised to rui -an
excursion train ont a certain day to a
,certain place, giving the ine of its
arrivai aîîd departure at the varions
-Statioiis, and the fare for tflic rounîd
trip; tinat plailitiff -%vent to ene of the
Sîill stations, and sougint te proeure
a round trip excursion ticket, but
tixere; Nere no suicli tickets for sale at
tinat, station ; that, plaiîîtiff paid more
than the fare for the round trip at the
excursion rate te the couductor, and
took his receipt, and deiinanded tliat
lie be, carried the round trip; that,
rcturning oni the saie train, the sanie
conductor deunautdedl a returmu fare.
and, 011 ls refusai te Pay, qjected
plaintiir froint the train.

Jfcid,ý tijat the coxuplaint showed
suflicient ceinphanceo01 plintiff's, part
Nvithi defendant's regulations tu entitie
inii te the special excursion rate. The

fact, that the trespass oceurred ou

qest atnd Reporter.

ISuinday is ne defeince, silice the aevioli
wvas îîot based on a bireachi of cnra
but on the violation of a ,persom.xl
riglit assured b La onplaititiff's coin

pliate ithdeflifiLit'sregullatiow
Itwas net incuinibexît oit plaizitif tij

pay the return finae denîiand(ed, ;nîxdq
Mien site te recover the sanie, .sinùe
sucli a, course wvould 1)C purcnasixg
jrt lie alrcady Ixad. It was
deteince thazt the ticket office liad becit
discontînued at tinis Station, as liilitifl'
hiad a rîglit te expeet dlefendaîuiit. to
furnisli reasonable facilities for obtzilîî
ing tickets. Siîice the atc.tioni wzts 1101
lImse 011 ai special co1rac witi tuie
conductor, tihe substanlc of the cs
lare reeeipt, tiff letin-tiant's rcgu

lations respectiiig the purciase ofi è
cursion tickets, Nverc iinnînaterial. C;
cage 8t. L. & P. Rn. Co. v. Graham,
App. Court of Ixîdi-ana, Nov. 1891. il
R. and Corp., La. J., 57.

iVotes.
1. l'ieo coîaparny inay nun zin excurioin train

at reduced rates, and require passenwers no
purchase tickets as a condition tnwoil liies
tiney shall obtain tine beiiefit of sucn ratez,
and it înaay enforce this rule against all nrli,
their owvn fauit, fail te connpiy with it. E1
hoivever, a passenger is unnable te proctire a
ticket througln the fauit of tine comnpainv, lit
nnay take pass'-ige on such train, annd 111oîî à
tender of a ticket finie ivili be ezntitled te afl4
the riglhts and privileges tînat a, ticket woifl
afford Iinii. Upon a tender of fane undfer îsuoi

Icicunistances. tino relation or carrier iniq li3.
Isonger wouid ebtain, aînd tine comnpmuny ivouil
hnave 11e rigint te ejooct such passeligei. 01- (?fli
Iinii passage, beeause lie isi withnout a tick-a
Thmis principle is firniy settled by thne decisio3
of tine Suprenne Court of tii State. Railri
Co. v. Rogqers, 28 Ind. à; Railroad Co. v. I!rl
51 Ind. 566 ; Raib-oad Co. v. MdDoin.ý
Ind. 289; Railicay Co. v. Fix. 88 mdiil. 1
Godf-cy v. Railwvay Co.. i110 Irn. 30, 1IS N.E
flop. 61; 1>cunsylvania Ce. v. Brai, 125 Wuj229, 25 N. E. flop. 439.

2.As botwveon carrier and pasnSSfgQl, thé ia
jimposes a duty upon tino carrier, indepei'Iéa

ini a seilso, of~ tineir centractmali 1tl:tions,3Lî
Itinougi incidentai tinerete, but whicli lias i*à
basis ini tiio regard the lihîw lias forhuanU
and persoînal security. Railroad Co. v. Frarla
110 Ind. IS, 9 N. E. flop. 594; i Crrul! v. 19

raCo. 58 N.Y., 125.
nIf~ Inle appolic inadi pal:d tho extrai d!

nan i i beeri carried te his dsiai
perlnaps lie could omnly recovur tiocc

jUnless sez.ne elemnmt of special dannages 1Pill

jcd into the ocurne but hoe 'as mînt le
te o tinis. Tiiis idointical qulestion w-1- beff
the court in Railroad Co. v. Rogers, 28 mIne
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and il, deeidil)g>' it thle COtll't ,aid: Il 'l'lie plain.
ji %vi~s 11tdeî' nu0 obligation to pUilihse, even

fo.. trille, the riglit whicil wns ah'eady his

4. SPO I>oulit V. Ça»t. Pac. Ry. C'o., i M. L.
Dtx . 73 anid notes tiiereto.

Cwi.NGE Or INTEEE'T 0F INSURE-
,ice ilnstraiice S

vCHARTEàR-PARTY.
BILL 0Fz IJDINGX Li.Mi,-1LITY 0F
oieER0k CH RTEMED SIIIPý-PIZIN-

(-j!ýii>A AND .E'-AsE-EIT

TUie ownei' of a ship, wvho 'vas also
î'egistci'C<I as inn~igowliir, charter-
ecl lier tor a period of four iniontisl, and

Coi eu rrei tiy a.i'ree(l to Sedi lier Lu thie
<Irferoni certaini terîns, the sale to

be coutpleted on1 tlie expiration of t'lie
ehartr-pa ty.I was provided by te

01harter- part'y titat the captai a, ofiîjeers,
anld cre'%v ('wvitiî te exception of' the
cefel engineer) sltouid be :appointed

;nîdl patid hy Mite diaî'terer, and they
wcere in fiet so -appoiîtted anld paid.
Thie chiief engineer niighIt be -and -%'as

a1)1 >Oiflted by te owner, Wlho %VýaS to
pav for Mie inistrance of the ves-sel and
to uitajîttain lier iii a thorougiy eflieieint
stitel ii l aîîd mnaclinery for service,
file c'harterer paying ail1 other chiarge.

Vechiarter-party reserved to te
0%wîîer-suflicient spacèi for ship's oflicers,

MrW; tackle, and stores; ;and iL wa
aIho thereby provided thiat thic apt-ain

.âoià bc mnder te orders of te
eliarterer, anîd th;tt the chiarterer shionId
iil(lettllifv te owvner fronti ail li-abiiity
;tisilge front the ati sio*iiiii-~ bis
of 1i;ig. TUie plaintiffs slîipped on

hlo:u'd lite vessel certain bales of Cotton
iiiidc' hbis of Iading, Soule of wviiclt

veesilied by the captai», and te
Iest vafinîti of lii)pn aets W~ho

ied as tie ciarterer's ;igenits at Lhe
îort of shilipittent. '-%eitlier te c:aptain
ter tliteshippiing ag<ents Ilad anyv au-
Iîority to sigî Iln is b0f adiig on belial

f fic we. This fact %vas nuot known
0 tie 1)aitf',who had no kiîtowiedIge

IML tite Slîip -,vas mider charter. The
o0ttoti hav'ilg, during tLitecurrenecy of

lie cluirter, l)cli iost at -Sea Uvy reas-oln
;îwesIlleged) of the usaothns

ýf t'le vesllie plalîttiffs saîed the
ïMaer foir the loss

.ifeld, reversi te judgntciit of
Charles J., thiat the intention aîid effect;

of te cIiarter-pairty wzis titat te ownier
parted withi tUe possession and coîitrol
of tUe vessel to flUe elharterer, and t aL
provisions tlit wei*e itot consistent
witlt titis itninnlh edsea
cd;3 th-at, consequenitly, te captaziti

w-as noL ia fact, iol' could Uie be takeit
to be te servanît of t1Ue ow'ner ; anid
thaïL as neitiier tlc hipi agîtsîoi
te C'aptajil were te atgents of* fi,

owlier, lie couldil iot bc li;tble eitiier
limier te bis of* lading, or f'or myî
alieged negligence of Ille caiptaitiii i

taigtUe vessel to sea ini an) ilsea-
wvorthîy conîditionî, or by reason of itis
being registered as ixnanagiagI owner.
73a uirol M f t«vo. S'clieibler ve.
Gilclîreme &c Co. [.82 1 .3.

CIJATEI.sS1( SaeOf GOods 3.
Ciui.cizs-Sce ]Bis & N~otes 3.

CIIL»RtEN-See ŽZgigne ,6
C1TY,ý PO'EuL-.-Sor-Sc1iaa

Rùbhîts.

CITY; R.MGJ1T 0F TO EXTE:,NI STREFUS
JICiOSS liÂu;RO.A -See iiailroad.
CO-IIABlTATIoN\-SCe Cîiîninal Law

&Procedure 3.
Corssor. 0FlNo, ulzy- See Coll-

stitutional La-3.

COMPANIES.

.ATEMATION OF >tiLT-XESO

Nný.rn. or owxl- oeAIi
(ME-MOxANDUM 0F- z\»SSUC-IA''O';\) ACTr,

1S0 (.53 & 54 VI., i. 62, -s. 1.

A marine i nstirance coîtpa ny applied
uxlider te Provisions of te Coîîpanlies

(11Meîîtoraildit of Association) Ae-t,
1890, for Lhe sanctioni of the court to
resoiutiotis ;itering the otp y'
deed of settleileîîtb e~ xteiiding tlite
o)jjcts of te Comîpany so us to colihi ic
t.Uerewith busiteýsses, iii Lite tînture of'
life,7 lire, auid -accidenit ilîslîwalce coni-
necteid -vitit marine risks. Tiiere ~a
evidealce t.Uat SUCl buSitieSSUS werc
commîonly trîîaee Uvmnritie ilnsur-
alice cotuipatiies t tlite presdt une
anti thati they could conveniently or

t a "
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advaiutagcotisly be coînbiiied witlî Mie

lfeld. 1*0llowilîg hl, re Frin and
<dolfl tiGOlCrQ11leu1t Tr.ust (ioWjWlli/
[.18w1] fi cil. 3,95, ftti tie Pl-OPOSe;
ait eirit'-i<i olu lit to lie.samctioîîed oul1y
on tMie oid it;ioîî thIat. t'ie niainle of tbe
coiupalîîy 8should be aîltercd ini such,

îîtaî-iîîer ais slîotid lie appro"ed of by
the jîidge incanles so as to i;îdicate

Mie ext;elided lia.tiare of tMie Couîpaly's
bl)t$iQss. l. )*C A/ialie~ Marine .21sîîr-

«nC Uucnqy [1892], 1. Ch. 300.

STiRUCTIîO - IhuCTRo - QAIIA
TFO-TIE C'îîÀxî~sAc'j 186,2 (25

&26 vie., cue 89. sc.23, 30).
'l'le :articles of a Compaly rcgistercd

iiiuder Mie Comîpaîîies Acl-S, as an un1-
liîitied (JoîîupanIiy, I)rOvid'( thiat -aly
two 0f t'le d irect ors siloi d he a quor- lin,
that anvy mndier hîoldingr tellhro

.S1houl<1b elilliilI as a dirctor, and
that.it '4 ini Case; aîîy sliare or iliteresi, ini

t;i Couleerîî $Ilal lie held in flt li ainle
of a Coînpaxîy or- lirnu, ouly olie ini-
dividial pairt lier of 1,11.1t CVoliipaill shiahl
Lie euit.lIed to attend vild vote ai; tlie

genralmcc;iîgsaiid to give proxy
as aifores.aidl w~lîose mainle sliall le
euit:e-e lu iiih booIzs- of tliec oîuip;îy
as tlite ostensible liolder, ai iio t.rustee
on t-ue baîîkilruplt estal;e of a partiier
shah lie eut itled -as suell to ;Ittc( e.1d ay

ietig$or to vote by pî*oxy ît f-lc

A eCal lîa.ving beeîi madue at; au
ordîînîi'y inieeti g by a. quorum of tie

(iircoswlio mwere regisi eîed i li vi-
duvally, anîd as possessing more thli
tell -slaruea t;Il a sli;îrelio 1 <Ici eo1jec:tcd

thylî;îd no heaeticial in.~îtl thlicir
shiaresi but lield 1,11011 in trust 1*or a
certain toiînpauîiy. and furthlîr tliat; ;v
s3ucli part-tos of" tiiis Loiupan.iy only

0114, . as clutitled tO ;ît..
'Tiue Court fld, t-itat t-luis ilet*exice was

irreevait;on tiie-se ouis1)tt.
aIs die di-eosWere. registered ii.
iliv id uaUvl, aund wveru therefore lijable
mndi vi<luaUy for all thle obuîgaÇttoiîs of
aun i ud i idlual -si arelioldeur, they wtere
entit-led to ail the, pi-ivileges pertaillu
to site-I a C.lî-araceî': (2) t.;Iîa .,I;e wVordl

"4 held ini the Clause "auxy z5hare, held

iii lite naineO o>1 a Coîlti'w'ax qii
valent; t o ''l deitri ,' îî d liîol
aI)ily to Vite shiar-es liîld lîy t lied lQ
Ors ; alud 1-1uaL ;as ûIte di rec(ors Q-
tiot i'gseelas l'oteî iholdeus'
for flie c0iiipaiiy for WvliI liîey %Wei
.Ileged t-o lild iii trîsteiesr'tin
011 I)t'i'sO reigisteretl aLS sitel. d id i101
app1ly t.o tIlit. (3> tuhaI; tlie a r) ieh-

1 ouinled ou flid not; aèt'ltie preseîî
case, as it apphîed ouIylý t' o geîe-;îl
ilîcet-ilîg.s. 6'a1/owvag 81tca Pil>c/e/1
v. 1V«ll«<c, 2.) Scot. Laiw ]BQp. 26é..

3~. IjaEi 1T'I) iiY G -l'-i 1N'i- ýl ZIiliT
1 N SECUITY - B.EA)G E - I>OW EIZîP

I26 Vîc. C. 8%SI .9 Q5îi
Ini tOie ilicinorandiîii :nîd articles Of

assoial.tioîî of aL coînipaiîy regi tel,-ef
illîder f-lue Collipaiîies \ Ct*l I S2, asà

Comipalhiv hiiiiitC(1 l.b u; n te :1111,
ellîpowecrcd fto Create a gu;î raIl tev fuifil.

*the suiseribers 10o wlhieli *e, iii 11i,
eveîîIt; of a viiîgu dtI-ilere hîeium

a deiîeîeueîcy Io Cse..1 ontriile 1'
the asofo tlie coîiup:ltîuvN 10 t-lieý extell-,
or 1ilueir gu11araîîteo, it. was proville!
Iia;t t-lie coiiipaiiy iit boirowvîiî-
anid, ini soemrit.y Lleef asgl<
lh- ipotlîeeatte to f lie leidel. flic 1tT10
raiitce ob.IlrgatjoîIis. lettci.s. anîd 1-elîtiï
dIocumiientf-; froiu suî>serilîcrs to 11,

guaaiî.e fod.'elie e.xoctit ivolîuir
lIav'iiu" bortrowoe -a, suini of iinoîev 1*-p

a baîîk initîîso u aoeu>iii'
IiypOt-.icCat;e(l t'le let;cr-3 of glialr:îuiu
to thle balik iii seuirif.y 0f t h1 ;dvîut

1ii a, volii n t-iry I iquî ida t;ioli, lllludr:
supervision of te Coiirt, tule hîudî
pi'escutd a ilote pî'a.yiig tie 01111.1
Ordalt filic balik to de] iver 1.1jeIt h'i
to IhuaI aîîd t-o decl-are flîat; t1lei 1î;i
liad nio valid seeuritv, or017~ î~
over tuIe gu Iarantee fu1ild or h-tterD'

guui.i;ti'te for. i)ayiuiit oft lieiv u4

The~ Lord Ou'diu;îrv Soînn Pi:
!i ge.qI'<itt'dfl Il Ilrayerî 0) luhiliw .

li-at ilo eitne uîtil flic eîii
leent. ilt'o !iqutidatfion. and t lli J.~
ini thie eveîît;, of t-lure big dihr
of a nst, id for Hile puiipo-se of et]

<115stri titionî :;uuîîoîîg- t;le rdio
was iltira virps of tlic exectt ive tout

1 1.), S
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to Let Secityt ovir it, iii favouri
-. 11vpiuieihr(WltO aiId (2)

1111Y; inaY iew thle liypothleca.«tiout or
)l(goftlle let.ters %V.as iliefuhai

to (OiStiiIte: p elece over the
* ftiidlu cxuptitioll Nvitlî the liquida-

tore %V1ho was eîtitled to po(ssessionl of
HIet;.r as acsoe of tule fnind.

RaObelrtsolt V. Britis. .1Inuc CJo. 18 Se.
c3ss(as. 41,h, ser. 1,22-:1.

N\eithier Ille mieinoi. uin ni ît articles of*
issoci.itioii canriouer powver iipfl directars ta

do ay tling IiLrii the s'ttcs by %whichi
liiiiitcil liabilitvy is àllawcd. iii.this tiiere are
tiva verv recentillustrations in Scat.l:wî (Klenck

sV. E.lst Iii<li-a Co. 1,or EbXîlaratwon and 14illing
1J Lhnlted, Dcc., 21, 1888, 16 I. 271, and General

'11Iraperîy Inv'stilciut Co. andi Lîquidator, v.
Ah1co' 1'rtistees, Dec., 21, 188S, If) R. 2.S2)

icre it. iv-s 11(4( titra vires oa coman iiil)fl
UIl ic C.'se ta is3sue its shares at a discolint,

.11iii ilite oiier ta ptirchase its awîî shares,
~ llogli tliere %Yas poiwer ta tîat eflcet iii the

~ aciîornduu ad urtcle~.These etîses wvexe
-cidtîîed in canl"orui ty vitLli Trevmr v. Vliî.wvortl

ni t lia liont-e or Laids ( 1887, 1 2, L. R1. App. Cais.
11)9 ) wliiclî wa.,s :î.il-a :îcase ofa Comîpany îiv in~

aloniie <irectors aiz aComîpany liii-2ted by
hI'clad cxerciscdl a power '-ontainied in

i ulentLi(:Is ta Il harraw oil iliorga.e of ail or
.111y part ar the praperty ai' thle Companiy 1" :uud-In îîa lu<le ili anny stieli iulor-tage "isil or anly

£ cinterportiaî of* the caital ai theo colmpa*
îîy tlli Iln ualled ', il, was lîeld liv the court of

Appîîe.îl tlîat tie calîs ta be mnade liv the
lî 1îîîdaýtoî' iii thîe iidîg.î ere bauuxd by tie

3 io anc, d tliit the several inart4v'gee
ire clutîiled< ta ]lave the cails aîpplied injpivmnit aof tlieir inorti6pige <ebs iii priarty ta

UIl gcîîcr-al crculitars. Iit re l' ,le lrA. 1890,
jL. I. -14 Clh. DA 534.

ICOMPOSITION.
bOAN 10 BFF1ECT PAÀY'MEx'r-SEcRETu~

GR:. - FAILURE' TO 1?ÂÏ
ARTs. 1039, 10407 C. C.

Oni the 20th De:eiàiber,, 13S3, thue
crcditors of eue La. resolv'cd te accepIt a
com position payable by ]lis proiiuussoiry
ilotes uit fou1r, fiVe, ;111d twvelve, iluoltlhs.
At 'Lle F-inie Ji. was inldebtcd te the

Bxliie Ilnk lien lin liquidation,
wlodid xuotsigîi tlie composition (bcd

ii a sum of %.-14,000. B. aud others, the
uppellaît:s, were ut duat tinte a«ccenu11-

uiîodatt.ioîi inidorsers for $-:7,415 of thlat
liliute -andi hld as sec.urity a mîort-

%;ug da;tedl 5itl September, 1881, 01n
.6s meal estte, Thuebank luaving agreed

o acceit 1%S1000 cash for their ciaini,

139M

B1. et ai., on t'lie Ilthi .Janui'y, 188.1,
advaleed $3,00(3 to lb., axîd ((>0k Ili$
pro0ilissory nlot'es and at l10w inlortgagre
foi. the aioillt, lîaviîigiscar and
relew.se(l on (lie Saille day the pr>vVioIis
xîî<rtgage o (lie F> Septeinhber, 1881.
1,1's 1>0W' t >iatoiwas iloti miade
k nlowlx to 1). et «1.1 who o11 1,1(t 14ili

Jauuart-tiy, 1 8S4, advaîîeed a sun> of
$-3,000 to L. t-o enable Iiiii to pay off
theEîîe B]lîk, anid 1,01 whie!l
thley accel)tCd la.r i*IliSSOry iîot'es. Ji.
thie debtor,1 havinig fitiled te pay tlie
second i xîstal mnen t of' Il is Ilotes 1). et (11,
%lio were not; originially parties to the
deed, l)rîîglit ail ac1tion to llave the
trans:ictio3 l)etIvCC> Ji. and1( the ap-
J)elhiats, set zaside, anid (-lie iotgg
declared void on t'lie grolind 0f*hvn

lîeen g-rilnted ini fnauld of the rglit of
the debtor's credit-oxs.

lc<,reveirsimr i dînns0 h
cours below, that l'lie agrecînleut hy

tlhe debtor Ji., Iwith tue appeoUants was
v'alid, the debtor avn ai t'lie tillîe
t;he riglit te plcdge a part-1 of lus -assets
te secure Llie p.ayiuucit of1 a Ioal mîade
to assist ini Mie payiiut of hlis coin-
position. Thet, Chief Justice and Tas-
clicreau, 4. diss eltinig.

1>elr Fournier, J. Tlîait tlle iota
ouglit to be set aside, hiavinig beenl re-

gfistercd on the 13tlh January, the res-
I)oii(it's riglit of action va.s prescrib-
cd by oue year froua thiat; date. Art.'
1040 C. C. Appeal allowed wvitli tosts'.
Br-ossant.( Ir. Dirsuprenle Court of
Canlada,. :L6 Nov. 1891l.

CO',xDîTxONS-See ThISuranle M2

CONFLICT 0P LAWS
ALrso OEG LAw.

BILL <IF Exçt1tAN\Giý - OVERDUEý
IL ]>BILL 1l0R5E3)-l AlîltOAD -

CLAI.-5 ]fl 1)WFFERE2T 11O]DERS IN

.BQUIT.ABLE TITLI.l NLN - Co-
FLICT 0F L;,vs-BiLLs 0FflCI&N
A.c'r ISS2 ( 45 AND» 46 VIcT. C. 61)
ss. 29 (uIs.2)7 36 (sunl-s. 2), 72
(sun-s. 2).

-I. bibi of exclhaxge, drawiu and
accepted by Englishi fir-lis, ;uîid payable
in Engla«nd to thie order of X. & Ce.,
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-%as iindor-sed iii Norway by X. & Co.,
f.0 fic Or(ler of, M., wIîo i ndeorse(1 it il]
blaîîk aud lia-td(ed iL ini Norwa«ey te S.,

:Ls agrent for. A.., ai E mgiishnîian resiiig
iii ELoldozi, aid ail Elglishi liril of À.

&Co. arigout businiess iii Lond(oni
(iii whiich A. & J. were partilers).
While Aite bill %Vas rui tie hiaîîds of S.
:.-ld sti il currenit, it. wt s seizedl in

exciitiouî iind(er a. .1u(gîndnt obtaitiedl
in) Notway by a crCdlit,or e . ud

feLlite bill ltad becoine overdue, iL
,vs sold by public aueùienl te M. VThe

sciymîre zuid sMle took place iii flic
ordiui-arv cour-se of Nowgiu aw,

iundfer wltiehi a perfect, title Nvws coulfer-
red by t'le sale oit M. f rced frouît al
equities -titat law% neot recogiiising the
lEnglisi dloctrinie tliat te purcitaser
of' ait overduie bill 01113 geüs sticli titie
as his veludor Itad, or- any differetnce
as te ext-ent of îîegotiabilit ewc a
ctirreiut -and ail overdite bill. M. soldl
te bill lui Swedeiî ( te law of wltich

is ffhe saule for titis parpese as that of
Norway) to K., wlio boughlit i the
erdii at'y course of business, witut
kilowledIge of any infirmnity of title te
flic bill. K. senit the bill for coflectioni

te; his agenits iii Eniglanld, te N. Banlk.
]3eforc prescuttationi for payîneit; A. and
A. S& Co. obtatied anl ex parte injunie-
lion restraiiiq uîtce drawcrs -and accep-
tors Iron11 paýyiing the bill, and after
prescîîtatiou A. anid A. & Co., obtained
ani cx prte inýjunction agaîist tite N.

.Baltkl restra.iinig titein fromu partiug
with te bill. By airrangemiient, te
I)rocec(bi of' te bill wcre paid iinto
CourtI autd Mite N. Bl3auk aiff ail te

d1efend(anitýs c.'zecpt. . wect~ disinisscd
froni te actionl
11lfci, by Romner, J., that sub-scct. 2

of seeýt. 36 of te Bis of lýxel,1tauge
Act, 188:2, wliuicl provides, titat "1where
ani overdule bill is nicgotiated, it eaui
oniy bc uegotiated subjeet; to anly
defect, of titie affecting- IL at iLs inatur-
it.v. anid tlhencefotwa.rd 11e pcrSo. %vlto
takes it; caîn acquire, or gîve a better
ltiei thman that whiciî the person fron
vhîoll lie took it Itad," i 15 ny declara-
t;ory of Lite Enghisit1 law wheil that la;w
apliies -alfd litL, the;action being- *R

r-eahity Le recover te bill, te oilly
questioni being- between Lwo persons
eachi claiinîingagaiiist; t;he otiter Le be

elntitled L lîehld Mibe bill1 and as itoiders

te ebtaiii payincîtt, ana1( itiio tiu
beiiîtg rasdby or atI'ecting- ite payors,

te case was flot- witltiili te prl0ViSý
t;o0 su b)-secti. 2-) of sect. 72 of teé Billis if
Eixeli.ln"e 18S,2 Af; rî wliere -m)

iiandf bill is iîtdlorsedl ut a foireigu
collatry te inidorsemitit shah! is
regardls Mi e payýer- be 13) erprefesi
atccerdînlg te tlie iaw of' lte Uîîiled(

JRl by RenierI ., .1 lOli app)Q.tI.
titat, tlite elfect of te trautsactîonis iii
Norwvay munst be deterîîtiiedl by 'Nor.
wegi. iaw, amd Miat, as acer(Iing to

thiat Iaw titeir efleet was te give to Il.
a comtpiete tiLle Le te bill anid ifs
preceeds free froîti ait enities, tliî
tiLle of K. reaidOve* ttat of A.
a(if A. & Ce. Lebel v. Tuieker ( li-,w
Rep. 3 Q. B. 77) ditugihe.AlûueL
v. Simitht, [1892] i. lit. 23S.

CON.JUGAL UNION-See Orjîln. L11V
andf Procedl. 3.

CONSIDERATION - Sec
Inisolvencey 3-Patent.

Colntract; 4-

GONSPIRACY.

INDICT'MErNT-MýNOTION TO QUA-SII.

IJ.'ld :Theoffenice ef Ilespre
Vo dcfrand Il resuits frein the Il coibi
niationl te Ielau allan tlis c'l)a'
exeentcd by mcneans whiei iii tieuîtselvê,

ttiay be Iawvftil. IL is net tltcrefi)uue
îtecessary tiaL te overt :acts slîouii in
theutîselves censtitulte ofienices. Regq
v. .2if»cGr-cety et al, 17 Q. La. R. 196.

1Couîspiî'acy is a crime %wlijclî colisists cîthe
iii a coinhination and agreemnent b.; personsi
(Io some, illegai net, or a coînhination alitl ir
ment te efl'ect a hegal purpose by ilIe-al

anieans." Baron Alderson, in Reyiuoe v. iic<fiý
C. & P., P. 9 1.

«An iiîdictilient for conspiracy ouglit w~
show thiat it wvas for an niwful purpose, orli
effect a liwful pîzrpose by utulaiwftl 112mmC
Lord Dennian, in .Uegiina v. Sczoard, 1 A. &~E
P. 713.

Theli cihe of conspiracy is complote if unr,
or more timan two, sliouid agree te do -m iikiz
thing; thiat is to cifect somiething iu itse!1 U-
i.-wfti, or to effect by uniawvfui meaus sOsIn
thing wiuici in itseif nîuy be, indiffereutoreie.
lawful.1" Cliief.lustice 'Iiludal, iii O1'C",uIlli

Regina.

CONSTITUTIONAL LAW.
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1. V.xÎÂIT'Y 0F I)omwiox Acts-31
y. c 17 (D)-33 V.~c. 50 (D)-B%NC-
IN(; AND IN(IORPORATION 0Fe BAýNJCS-
BA,,KIUIUPTCY A ND INSOLVENCY - 'fAx-
AION-L"Xl',".%f"ION'-CIOWN LANDS-

Bi~î~i1cAL N'IiRi rî CiRowI -

tu .N. A. A-ct was passed, and all
its p1 pertyan(lassets had been trans-
fcrrcde( te trustee.s. By 31 V., C. 17,

tue ominon arlialient ratifid, the
:.asiglUC1t.and eonstitîîted the trus-

teceS a bodly eorporate wvith power te,
ea:rry on the business of the bank se
-Ir atS wa eessary foi, w ndlng lup

flc ane.By 33 V., C. 50, the s allie
.i.-iîment tr-misferred ail the property

mdp1x asscets of t.he tank te the Dominion
i~ ( 1oermOit.Sabsequently a piece of
W1(1iiieltUdCt ini sai(l assets wvas soid
t l tu Geverumiient and a inortagce

l'okmî1r the pitrehase inoney. This
,l id vs assessect by the mieiiiipality

înw hich it wvas situ-ate aud sold for
-mimpid taxes. Iii a suit te set aSide
~ilns tax salIe,I Ifcl, allirnîing the judgmnient (Sitb
nombie Pime QiCCîL v. Cowty~ of lling-
toit) of thle Court of Appeal (17 Ont.

S R. (115) that said acts cf the
»nniinion Parlia.)ment were intrit vires.

pe)* Ritehlie, C. J. Parliainent hav-
legsltie. ursdctenover"Bî-

ili1 r anid the Incorporation of Banks,
itl over IlBankruptey and Insolven-

"('l 011(1 Pass the ats in question.
ý1i r Strongf, Taschereau and Patter-

on,11 JJ. The riglit of the Domninion
-i-li;aimenit te pass thesaiüd acts cannot
e1x referred te its righit to legislat-
iti respect to e "B-anking and the In-

~omporation of Balks," but is derived
mont its jurisdictioiu over Il Bankrupt-
3' and1 Inisoivency."l
IIeld, also, that the Crown liaving -,i
nîiciial interest iii the lands ori
*hieli it lield a mertgage, such land.ý
cec exempt frein t-axation. and th(
I\ sa-le ~vsilvalid. Appeal disý
i ssed Nwith costs. Qmim't v. Tie Qitec7b
Iipreimîe Court cf Canada, Nov. 1891.

2. VALIDITY 0F DommNox .ACTS-
V. e. 17-33 V. c. 40-BA'NKINGANI
*CO1PORTI0N or, BANKS - BANK

Ul>TCY AND) INScLVENCY-TAxATIOI

Jtonth?, Law Digest and Reporter.

-ElXL;.IPTrO,-CIZoWN LANDS-1BENI!-
FICIAL Or,~ES 0 CROW.N, ONTAIIO.

The Bank ci lJpper Caniadai wvas
insolvent whlen hie British North
Ainet-ica Acet wva passC(1, andi ýal its
pu-operty and assets hiad beeuî trans
ferred te t.rustees. 13y 31 V. e. J 7 the
Doininion. Paxtianient, ratîfied the as-
signent, and constituted the truistees
a body corporate with powver te carry
on the business cf the bank as tir as
wvas nlecessîtry fer- wimîding lmp the saie.
By 33 V. c. 40 the saine Parliament
transferred ail1 the property and assets
cf the baîk te the Dominion Goverm-
mient. Suibseqnuently a picee of land
included iii the assets was sold by the
Govertnment and a inortgage takzemi for
the piurehase nîcncy. This lanîd was
assessedl by thle iiiiiicipality in wlîiehi
it wvas situate andLfl 1d for unpaid
taxes. In -an action te, set aside this
tax sale

Ifeld, affirming the judgmnient of the
Court of pea,17 A. R. 421, and the
Queeu's Bench Divisional Court, 17 0.
I. 615, that these Acts; cf the Dominion
Parliament weîre jflfy« vires.

Per ]Ritchiie, C. J.-Parlanient, hav-
in- legislative jurisdiction ever" bank-
ing and the incorporation cf 1banks,

could pass the Acts in question.
Per~ Strong, Taschereau and Patter-

son, JJ.-The riglit cf the Dominion
Parliament te pass the Acts canîmet
be referred te its riglît te legislate

*witlh respect te "' bainking a.nd the
incorporation of banks," but is deriv-
cd frei-a its jurisdiction over Il bank-
rnptcy and1 i msolveiicy."1

HéIe, aise, that, the Crown. having -a
beneficial interest iii the lands on
whichi it hield a inertigage, sucli lands
were exempt frini taxation and the tax
sale was învalid. Regina V. Gcounty of
Wvelliligtoîz, Supremne Court cf Canada,
16 Nov. 1891.

~EXEOUTIVE POWVEM-COMtMISSION
OF INQUIRzY-R. S. Q. Ï590, 598. Pizo-
I1I3ITION, WRIT 0OF

HWeld, reversing the judgiiient cf
)Wurtele J. (Mf. L. IR. 6 S. C. 289.)
-1. An inquiry imite au ailegedl attempt

i te influence and corrupt inemnbers of
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the provincial legisiature is a natter
con nected withi the good goveriimient
of the province, and tiie conduct or the
ptiblic business therein, witliin the
mcianing of R. S. Q. 596.

t2>. A commission of inquiry issiied by
the Lieuteniant - Governor - ini - Councîl
linder the said section, lias the saine
po~wer to, enforce the attendaice of
witnesses, and to comipel theni to g-ive
evidence before it, as is vested iii an
court of law lu civil cases, and lias
therelère the power to, punisli by fine
or imprisoiliiiit, or both, any coni-
tenipt 0f its authority by any person
sinnmoned as a, witiiess refusin<r to,
ap pe r, or to an1swver questions puit to
Iinîi concerning the inatters wvhich are
the subject of sicli inqnîry.

(3). Ulnder thecprovisions of the B. N.
A. Act 1867, the provincial legisiature
was eîupowered to, enact the provisions
contaiied iii articles 596 and 598of the
Revised Statuites of Qnebec.

(4). Even if the conumissioners, in the
course of the inquiry whichi they werc
duly aluthorizcd to inake, hiad per-
mitted somne irregular or illegal ques-
tions to be puit to a, witîîcss, their
ixnproper ruliîîg on the subject could
not have uthorizecd the issue of a wvrit
of prohibition, wvhich only applies to
casýes of want of jurisdiction , and xîot to
cases of erroneousjud gmincts, for w~hîcli
other remedies are provided. Tarcotte
v. lVhelait, M. L. R. 7, Q. B. 263.

Co.NSTRucTIoN-Sec Bill of Lading
-Conipanies 2.

CONT1'IPT 0F COURT - Sec n-
ruptcy.

CONTRACT 0Fe SALE,ý SLIGlT VARIA-
TION PRoMr-See Sale Of GoodIs 1.

CONTRZACT OF SAM', - Sec Sale Of
Goods 2.

CONTRACTS.
1. IRnscsswo - -VDNE- DA-.i-

AGES.

(1) Defendlants contnacted with plain.
tilt to, furnislh Iiim a theatre for
performances by his comnedy coinpany,
plaitntiff to receive therefor fifty per
cent of the gross re.ceipts. lu a lctter
written by plaintiff to, defendants sut>.

sequent to said conitract plaintift' judeos.
cd a, writtcn contract, to bc signed lwv
defendlants, for sixty per cent of' tie
gross r.eceipts, stating that lie co1uW(
not think of playing2 for less. Deféiffl-
ants ini reply returned tue contî'aict
mnsigîîed, amd said they did so becauseýc

wc av a, coiitiact snimd. b.y yoiu
andi(Io <1 ot need( aiiy othiei,.' Ji-eld, that
l)lailltiff was jiustiIie(l by defenaiit&
letter iu coilsidcriug the first coiltneit
as stiIl in force. Jo/tnsionc V. illinq, 1<1

Q.B. Div. 460; rost v. lûmight, L. R..
7 Exch. 11.1 ; Zitek v. 3flurClte, 9S Peîmi.
St. 54L. (2) Iii an action for tue breach)
of such contract plainitifr is entitlcdl to
recover the aiiîount of the losses lit
suistamîed lui preparing for the app)eiar
anee of his coiînpaniiy at dcefeiidan>is'
the:atre, and not the profits lie mlig'lt
h-ave made by the performnices, *~
they arc not ascertainable. Second(
Division, Dcc. 22, 1891. Bernstein y.
.ileeclt. Opinion by B3radley, J. S 'i\. Y.
Supp. 944, afiirnîedl, 45 Alb. L *J. *O101
Ncw-York Court of Appeals.

2. MUNICIPAL COIWPOIZTIoN-\-C.1.
CITY TO CoNTIZACT EXCEPT VNDE
SEAL-MANIToBA.

G. in ainswer to advertisenient tenid
crcd for a colitract to buildi a bridlý,
f'or the mnunicipality of North Duiffein.
and. lis tender was -accepted. by resolu.
tion of théc municipal counceil. No v
law wvas paSsed -anthorizing G. to d.,
the work, but thc bridge was buiiltuý
partly paid f'or. Alanc reein(
unpaid, for whichi B., to wvhom G. lia~
assigned. the contract, notice of~ th

ainent having beemi giveni to ft
council iii writing, bronght ani actiot
Trhis balance liad becîu attachced ])y
creditor of G., but the only dlefeiie
urged to tIc action was that there v
io, contract under seal, iii thc absen

of wvhîdl the corporation could not
lneld hiable. On the trial there v
produced a document si 'gned liv
purportiug to be the contract foi, Il
building of the bridge. It had ne se
and wvas not sigiied by any officeri
tUi iuiîicipality. Thc duplicate
allegred to have becu inislaid iii i~
Office of the clerk of the nmuniciiai

Held, reversiw- the judgnent of ti
Court of Queezi's Benceh for IanitO

illo? î t h 1,y Law Dýqe-qt mul Reporter.
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6 u a. i. R. 88> Ritchlie, C.J., and
Stromgi, disntiug, thlat thie woriz
liavinig been e-xecute1 andI the corpora-
tion langacccpted it, and euijoyod
mie beutiefit of it, thiey col]d not iow be
pertiitte(l to raise the defence that
there- %vas nlo liabihity 0on theiii iOCatUse
tiierc wvas no contract tinder seal. Ber-
imrdfite v. Mncplt of IVoi.th Ditqjè-
pinj, Stapreie et. of Ciaad,ý l(6 Nov.
1891.

:1. Es-GrNEEiýR'S C E RTrl IFCÀ T E -
FfNý;IudTY oF-Bumi: Sum: C0NTRACT--

l)EDÇTL~-EGNERSPOWERS 0r,
-INÎT 1 Z E S T.

lta a bulk suin, contract for varions
Ivorks, execnted and perforrnid, and
iuiaccrials fîîrnishied on the Quobec
fiiarbotir Works, the contractos wvere
aillowcd by the final certificate of' the
cniiîîiieers a balance of $52,011.

Thie contract contaiîîed the ordinary
powerS Igiven. in snch eontraets to the
~eigiers to detormine ail points in
Idisp)ute by their final certificate. Thîe
ivo-k wvas coînpleted and accepted by
flic coînînissioners on the llth October,
1882, but the certificate, was only

~gatdon the 4th rFebrtt*y, 1886. In
ail ,actioii brouglit by the coiîtractors
~(appellatits) for $181,241 for alleged
~bakiaice of contract price andi extraI Jcl<, lst, titat althonigh the certificate

cf Mie eniginieors wvas binding on the
)iarties and eonld not bo set aside as
eg-zifds any nuatter cominoe witini the,
%irisdlictîoni of the; eng1neers, yet that
iîclî certificate cau be corrected, or
eformnied by the court %vhere it s
lîowiî tlîat the engineers havme mii-
i-operly dedtieted froin, the bulk stnm
oitract price, the, sui of $32,400 for

nllgderror in the calcuLation of
te qlantitios of dredgiiig to be donc,
tated in the specîfication, ansi the
1iîmitities actually done.
2iid. That interest couild niot ho com-

iltedl froni an earlier date thian froin.
le daite of the final certificate, fixingi
le ainouint due to the contritetors

1(er the contract, vivz. 4th Februiary,
so.
Stroilg alid Gwvynnle, JJ., were of
inlioi thiat the certificate conld have
cil rcforîned as regards ail itein for

reioval or sand eroneotis1y Ima for
to other1 colItnt;r-3 by Mic oinm
sioners anid are to the PIaintiflii.
..ppeal andi cross appeal a.llowvetl wvith

costs. Peter-s v. Qitcbc JTa>bour Ûo>n-
imissioncrs, Stîpreîle, Coliut or C:aada,
17 Nov. 1891.

4. SUnR'rvSIEV - INDORSEME,.ýrNV Ole
NOTE - R[GIIT 'VO COMMISSION FORl
1N1o0R S1N G - CO0NS rD 1 'r ýT1O.N.

M. by agreomnt iii writiug, agi-ced
to becoine stircty for MeD. & S. by
indorsing their l)roinissory note, andi
McD. & S. on thieir part agreesi to
traiîsfer certain property te> M. as
sectirity, to (I0 everything îee.'savy to
be dlone to realize sucli secuirities to
protect «M. against any losor expenise
iii re-gard thereto or in cotnection witii
thie nlote, to pay inii a commliission for
ilîî1orSillg, mid to retire sai iluote
witlini six înlonths froni the date of the
agreemnt. The1 nlote wvas miade andi
ind.orscd andi the secuirities tralus-
ferresi, buit M.ýcD. & S. were nuable to
discouint it at the banilc whcïec it vas
nma le payable, ansi havinig atra
quarrellesi with each oblier the note w-as
nover usesi. In an. action by M. foir
lus commnission

Mleld, affirmuîngi the decision. of the
court 0f Appe-al, Tasehiercaln aid
Gwynnie, JJ., dissenting, thiat M. hiaviiug
doue, everytlîing ont lus part to bo <loue
to eari lus coiin.înissio11 ,1( n laviuig
hasi no control over the ilote, after hoe
imîdlorsesi it, andi being iii no vay l'es.
ponisible, for the flilure to àiscouat it,
was entitiesi to th1e conmmission. i-
Domuiff v. M-nig,19 Can. S. C. IR. £12.

CoNTR 1 BUT oN-See Jaiii LW.

Nogh,-ýigelice 2.
Co-;nizîsioN.-Sec- B:uu-ik anîd nk

ing 4.

COXVIÇTION-Sco Ad(joulrimnt %Vitli-
ont Day.

COnîIOJZ.T.EINýDE iE,'P;DNE1SS-SOO Cor-
1)OratiOIlS 1.

CORPORATIONS -Sîm, ATSO
TirUSTS.

1. ESTOPPEL-CoPîrîIl)f-
EDNESS.

14;3
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Wliere moniey wvas advaneed on tie
bonds of' a corporation,ý witlî the ex-
press ndferstanidiing tlîat it should be
used for the imiprovemenit and develop-
iiienit of the lJropOi'ty of the corpIora.-
tion,ý ail persolîs emgaged ini the niego.
tiationis leadingo to the loan are estol)-
1)ed fromn (leniying, the validity of* the
iIortgIg-e n 1)011 w]îich the boan was
liîadee aIn( Iroiii assertinig a lieu iipoii

the property iii preference to snch
Ioan. Iolland Tritst CJo. v. Taos Valley
Co.,ý U. S. C. C., D. Colo., Jan. 1892.

b2. ACTIO'NS FO R STOCK-TRANZSFI'RS
-FoGIz(.riiy

Wliere, ini an action againist a cor-
porationi to recover the value 0f certaini
stock, plaititiff stockliolder claiîued
that a tranisfer thereof, purportinig to
have beexi made by lier, wvas forged, it
wvas cotupetenit for defendfanit to show
tlîat, tlue alleged forger had general
authority froin pla--initiff to exeute atl1
sucli instruments. The fitt that, the
corp)orationl made the transfer on its
books, and issued niew certificates to
the assigiiee, it, bclieved that the sig-
na.ture wvas mnade by plainitif', does ixot
estop) it to clainii tliat the signiature
was mnade by a dnly authorized. agent.
Camiem& ?ire Lis. Ass'n v. Jones, 23
Ati. 1Rep., 166, N. J. Ct. of Erroi.

3. POWiEnS 1ri.LATING TO DEA.LING IN
STOIL-In1 a suit to enjoin the officers
of M. T. Co., a, fraternal association,
froin selliirg certaini shares of its stock
Vo one B. oni tie grouud that such sale

« kas iblegai, and that the stock was hield
in trust foi- a wvidows' and orphians'
home, andil* iot. that the -stock shoul d
be canceled, aiid not sohi, it appeared
that the shares wVerc purcliased of sub-
ordiniate lodges of the order pursuant
to a resobution autliorizing the par-
chase of aiiy stock of' X T. Co. that
may bjc for sale, Vo be lielà and voted
as the ordof direetors may order ;
that, whien the Stock was piurcliaý,Sed it
wvas tie pul-pose of the directors to
apI)ly the saine to the beniefit of lie
widows' auJ( orpitaus' home, but no
plani therefor, was adopted. Afterwvards
the president, \vas directed by the
boar-d to seli tlue stock at not, less than
par, and B. puirchased te sanie. Hfeid,
that though Uthc cor-poration may not

have been authorized by its charter to
hold its owli stock, yet, as the stock
wvas nioV purchased f'or cancellation, il
hiad -authority Vo sedi il.; that no0 iih
to the stock liad vested ini the widowsý
and orpianis' home ; anid, as B. lîal(
coiisïuumiated lis pîirchasc before tluê
iiijunctioni issuied, ini good fa.ithi mWe
for value, equity wvou1d nioV require t1w
stock su rrenldered. Jctfersolb V. Blir.
fordI 17 S. W. Rep. 855. K{y. CI of'
App.

4. STO)CKIOLDE]VRS IGITI' 0F .
TION.

A stockliolder niay buing a suiit in
eqnity in luis owvn naine, to enforce i
righit of the corporationî, wîtliout flusi
requesting the (jireetors to sue, %vlien
it is miade to appear that, if sw-lu re
quest liad been mnade, it would have.
beeni refused, or, if g-ranited, tha-t hue.
bitigation fol1owving would nieces-arir.
be subject Vo the eoiitrol of' Pelsoe
opposed to its sticcess.

where thte directors of a corporctiol)
are theinselves the wronig-doeirs, or tlie
partisans of the wvroiîg-doer, thiey are
inicapacitated fromn actitig as the reuee
senitatives of te corporation ilu aur
litigation wvhichi may be instituted for
the correction of Ulic wrong whîcbi if i
albeged they have cominitted or qp
proved.

A!g-eemenit behveeib Stockitoldcr)s. -
\Vhere one stocklîolder agrees wvitb

auohî,at te formation of' a cor.
poration, that the other mnay pt~y fvi
his stock witli propcrty, at a v-'aluua
tion agrecd. upon by thein, anid afIter
wvards consents Vo Mie issue of stori

ini executioni of te contract, 01011,"I
the corpor-ation is iot bound by thueir
contu'act, the consenting stochîIolIEI
wibl be hield to be bound by it Ue
the extent of depriving huaii or th?
riglit, to nahitaini an actioni Vo coflli*ir
the other stocklholder to pay for li**
stock in a inanner différent fromu thu
agreed uponi. N. J. CV. of Cluai., Iiwuo
v. Boim,-ichi, 23 AVI. Rep. 118.

COSTs-Sce Expropriation.

CirED)IToRS, PirFr RýitnG- Sec Il
solveucy 3.

CILEDITORS, RIGIITS Or, - Sec IIISU'
ance 14.
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*CRIMINAL LAW AND PRO-
QEDURE.

ildl Wîîere te dletence of inisaniity
is set tip, a iined ical ituait, wvho lias beea
pr1esenlt iii court and hecard the evi-
d1elce, Ilay be asked, as a iatter 0f,
.ýcîenjce %vhiebler the fiacts Stated bv

ýf.the w itUessCS, suppOSiflg tell to be
tyue, sliow a, state ol 111111(1 incpable

Tlîez.e, lite o pin ioni sotlii shaof
i medical expert whio lias hiad no pre-

e'101 Illeqllaintaiice wvith te prisonier,
'piffhlus merci y read the deposi ions
.1 -tothaing the -witnesses, the
ýquestioni must be put to Ihint li te

'orî ofa suppositîtiolns case, relatinig
'iii Utdie acts p)tovCLI, andi asking if,
aîiiig( ail sucli facts to be truc,

lliev %vouid inicate in the aceused
.tny'aid xvh-at, fortn of inisanlity.

To e stablish a defence on te gr-omid
oéf insaniity, it mnust be cle-arly proved
J'llit Mite acelused, at te titu-e of coin-

lç utîn th wc,~as iabouring under
ac t defect of reason, ri ies

Mie ic in, as not to know the nature
uîdquality of the act lie mvas dloing- or

.*VS tiot to know th«at w-hat lie wvas doing
aswrong. T/te Quecut v. Dubois, 17
L.I R. 20
lets.

VhT1e dIoctrine laid doivn uinte case of Mc-
n10 CI. and F., P. 199, now guides the

1n'i1i Courts, anid baî been. foiiowed by the
iiicacýn tribunats ind is now Uie establislied
êrstjtitdce Cinl the Courts of thîe United
ties. Vide Pecople v. Kielin, Edni. L. Catses,

p13: un ied States v. Aie Glîte, i Curtis, p. 1i
leat V. J1elter, Supre lie Court of Iowa, 25 Ioiva

Rp. p). 67; lUrebô v. State, lexas Court of
kteils, 9 T'exas App. Rep., p. 491.

2.eÎTA LÀw - VIOLATION 0F,
I~DSXŽo]~DRîîNGON SI»îE WALIC.

Thie violation of a. city ordinance
aînllt driviing on a sidewaik cannot
j;ust.ilied on te g-rounid of' necessity.

Miing' frolt te înlu dY conditioln of a,
.ket, whcere sucli conidition wvas kniowni
dlerfndant before lic started to dr-ive
Ilt ,aflleet' vi 110dit, aii 1vce oavi no

]lis wag,1y lie drove on the side-
1k, titouigli sulel Street wvas the oily

J[loniblyi Lawv Digest and Jieporler-. i

passage Lo his oic f buisiness. Sial«e
V. Brownu N. C. Slip. Ct. Dec. S, 1891.

3CRENiAT,î LA.W-53 VICi. (D) e
ATION.

fflly LIe muire tact of cohabitaLtionI
iietwecnl two perlsonls, eacli of W11o11 is
iunarried to aniotîter persoi, wili iot
stustatin a conivictioni undet' R. S. C.
Cil. 16, ats amiended by 53 Vict.. (D),
Cil. 371 S. 11. Jef/na V%,. Labrie7 'M. L.
1R. 7 Q. 1B. ?11 .

CROWN LA.NDS, P. Q
ALsOoNSrr'r î LAxW 1. '-.-TA-

ATONAIO OF

rioN 0F IUNS- Vie. v.>2 's.s 18
AAND 20-32 Vie. C. Il S. 18 ()3
Vie. c. 8 Q.

A location tick.et of certain lots wvas
granted to G. C. H1. iii 1863. 111 1872,
Gx. C. H. put On record w'itî te cro.vu
Laiid Departînient Qtha yarncue
with te Crowni Land A<geuît lie liad
perforiiued settîcîenet duties on anl-
otiier lot kniovn as the hoînclstcad lot.
riu 1874, G. C. IL1 Lranisferrcd bis rights
to appellanlt, paîdi( ail mloneys (Ile with
interest on the lots, regis tered th e
traîisfer unider 32 Viet. C. Ili Sec. 18,
and te Crowni acceptcd the feces fo r
re-isteriiig te transfer andf .for te
issuing- of the patent. 111 1878, te
Comimissioner cancelled te location
ticket l'or detaibut to pcrform settîcînieat
dulties.

lTeld, that te regristration by tlue
Coîttîniissiotier, ini 1874, Of tlir tîransfer
to respoitdleiitw~as a wai ver,.- lieri-lit.
of the Crownl to canicel LIc location
ticket for default to perlorîn settlemenit
duties, and te canicellation was icl-
gally effected. Appeal allowed wvith
costs. lToll1and V. Ross, Supreinle Court,
of CaadTov. 16, 1891.

DAMAGES -SEE ALSO CIUn
J.- CoNTRAvCTS 1 - INMJUNCiION -X:

GxLIGENciE 7.

PENALTY-LiQuiDATED DAý%nuGî, -
SU.)r PAYABLr~E ON ONE E VEN,' O.L -
NON-COÏMILEr'ON or. Woiws îiv 1xY
s p .,. r v l in).
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146 Monthly Lcuu Di

By a couitract for the conlstrucetionl of
seNvera.,ge worlzs, it wvas provided thlat
the wvorks ,,Iotild be coinpleted il, ail
respects by a rpecilledl date, ; aild, iii
dletacit of stuch completioni, the con-
tractor shoui forfent and pay the sini

fo f 1001. anid .51. lOl- every seveni days
daiiihg wvhichi tire w'orks shotnld be in-
coinplete after the saidl date as and l'or
I iqidatcd d-aiages.

1i67(4 Ù1Ia inlasinalchi as the salins
agre( to be paid as liquiidaýted dani-

ages wvere payable on a single event,
onily, viz, noni-coipletiolî of the worlcs,
they were to be regard cd as liqtiidaztt-ed
daiwwaesý 11t as penalties. Lav v.
Local B3oard of 1?edditch [1892], 1 Q.B.
127.

DAINAGES TO PRoPEWrY - Sec Ap-
l)eal 3.

DANGEç;rROUS FREIGU'r-See Carriers
2.

DANGnEnOUS PizE--MisEs - Sec Negli-
gence 3.

DAYs 0F- GRACE - Sc B3ills and
Notes 3.

DEoLARATION-,, W1AT ITS11OtLD AL-
LEGESceBis and Notes 2.

DEED, 1&CTION TO Ssn'r AsIDE - Sec
In.solvenlcy 2.

DurFAMATOx-See Bibel 1.

DnLrAX i-, DELuVEMING ConpsEî -
Sec Carriers 1.

D l'IlURREnR-See Parties to Action-
Sec Bis and Notes 2.

Din,,]OSîT-See l ectioi.

DIRECTORS, LiABILITY
133ziiks;tand Baaingitç 1.

or, - Sec

Di RECTO RS, QUALI FICATION OF--Sce
Coimpanies 2

DISOOVERY - PHYSIC&rL E-XA-
MINATION 0'F PARTY.

Courts have no0 power to colupel one
who sues for personal inijuries to sub-
mnit, his person to exaînination lu ad-
vance, of the trial, at the instanlce of
the adverse party. 15 N. Y. Su][. 973,
affirned. 3lfcQntigttî v. Del. L. &k I. R.
Clo. N. Y.,ý Ct. A.pp.,ý Dec. 1891. 11 1B.
R. and Corp. La. J. 62.

qest and Reporter.

Nole.
See Raitwvay C'y. v. Root.Joril, I1 L U. .<{. 2il,

I)îssorrOg oi'Pr AET-
Electioni ".

DOM 1c1 LEý-See1 PoreCign Lajýv.

Conistituitional av1..
DîuivrîNG ON SEwLI - Sec (iim.

Law and Proccdl. 2.
E.Jc~rENr F PISSE.NGErz -s(

Carriers 3.
ELECTION 0Fr, MD SSe ak

aînd Bankinîgr 4.

EBLECTION-P'rrO- nf:
DISSOLUTION 0For, I3IX

RETURN oie DEPOSIT-ONTuRIo.

In the intervai between the takin,
of au appeal froîn a decision IilvcrNi
on the Sthi Novemnber, 1890, in a cou.
troverted eleetion petition :îud *b
Fcbraary sittiîîg (1891) of the Siipi-elî
Court of Canada, Parliamnent mras dis
solved, and by tire etteet of the d1is
solution tire petition dropped. Th-
respondeut, stubsequ ently, iu oil(er r
liave tire costs that -werc awvai-,dedl
Mim at the trial taxed and paidl out îj
the inoney deposited in the court belol
by the petitioner as security for cosruI

noved before a Judge of t;he SapirpaI
Court ln Chalabers to have the aipje4
dismnissed for wvant of prosecutioii.
to liave the record remitted to t
court below. The petitioner isseri~
lis riglit to have his deposit retîrnv
to hlm.

.Ifcd, per Patterson, J., (lst.) Thi
the final determnination of thc riglît:
costs being kept in suspense by il
appeal. the motion should be relise

(2nd.) That inasinueli as the mou~
deposited iu the court below otughHt
be disposed of by aun order Of ti
court, the Registrar of tliis couirt silo
certify to that court that the a1pp?
wvas not heard, and that the petiù,
dropped by reason of the dissoltîî
of Parliaient on the 2uid Febrit,
1891. Motion refused. Ilaltom Eld4,
Lusk v. Walclie, Suprene Couirt
Canada in Clianuliberis ,Nov. 189].

ELECTORAL FRANCHISE A-CT'
Jfandamits 2.
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EMILYESAND WORKMEýli-N ACT
1875 (EG.-SOiastor.-and Servant 1.

ENV'BsEENTSOCIndorsoinient.

îN I RS CER'ITlelCAýrE-SC o Coli-
rct3 .

EýNGINE', l>OWL S OF-Sce Coli-
tracits 3.

EQUI'rABrLE AssiGNME i~rOF SHARE
Sl'rNT-' Patent.

EQcIrX SecTrusts 1.

Es-OPPIL Scoprations 1.

EVIDENCE-SmeE îALso CARimERS
ý2CoNT]IA(CTS il - INSIRANCE Il-
1UN. CORP'S 2-ELIGNCE 9-CIZIiýr.

14KW) AND) PROCLn. :1.

SMALÂCIOUS PROS ECTJTION - POLICE~
lOFICRS IRIVILEGE - DIscLOSURE

1 INFORATIO - DiscRETION 0F

ý_-agarn lst twýo poli ce officers, the defeni-
*ýlints dleclined on e-xaixînation beforo
tflic tr-ial to give thec naie of the
)cyesîi1 froîti whomi the information

w sreceived on Nwhich the plaintiff
~a arrsted and prosocuted, on thc,
-oiOUhl that it waS contrary to public

1-oliey and -%vould obstiut the detectioni
fol rimie il' the naine of' the informer

1:Il, reversing the decision of Fer-

tion J.,ad the Master in Chambers,
bait,ý as thie information souglit was
mîterial to the fiair trial of the issue,
-iîe delfnts must give the nine;
ii thiey -wcîe ordercd to appoar at

<heir own expeîîse for further exaini-
ation.

13cr Boyd, C.-It is for the Judge to,
ecie whether the answering of' any
(.11î question Nvould or, would niot in

ucli case 1)0 iinjurious to the adnîinis-
ation of justi ce.
Tlie iiost efficient protection for the
etectix'e is not to isolate hini by some
'cle of' privilege, but to hold Miîn
arîîiiess wvheni lieacts without malice
d iîpon reasonable groulids 0f SUSpi-
011 but the saine facility of redross

111l be given against huxu if' lie
IuSeS bis position as against the
dinary uniofficial jnxenbel of the
ionuniityr who engages iii unscru-

1
est and Reporter. 1 47

puious andI unjusti fiable pî'oscelutions
under the criinial Iaw.

I>er iIMeredit.h. J JThe iiat.ter d1oes
not i-est ini tlie iiore disci-etion of thc
inagistrato, Judge, or Court. The
disclosure, should not bc conîp)(Iel
.without the consent of' Mie informxer
oxept when iiatoiaýl to the issue,
whien higher public ilnterest requires
it ; and it thon slîould bc eniloicedl.

.Semble, poer Meredithi, J..~.lccis
nothl ig to -Shom? that it was ally parl,
0f the dulty of the defendants 10 Iay
aiiy informiation, se that it iiiay bc
that ini s0 doing they stand on1 no

moe p.iileged -round tlîan a l)r-ivate

prosecutox'. JIum.ph rce v. A rchibald,
Ontario, Cta ncery Div. l)cx, 1891,
Cani. L. T.

iExcUTVEPOWnVR-Sooe C'oistittil-
tional Law 3.

EXPROPRIATION DE lA]LOD
ACT-See Arbitr-ation and Award.

EXPROPRIATION - R. S. Q
5164, Ss. 15, 16, 17, 18, 24-AwAxRD-
ARBI7]?ATO)RS - JLIS'DICTION OF -

LIANDS INJURIOUSLY AFFECTED - 43
& 44 V. c.48 (P. Q.) - AiPEAi -
AMOUNT INCONTRoVERSY -COSTS-
QUEBL.

In a railway expropriation case the
respondent in namning his arbitrator
declarod that ho"I only appoînted hinm
to watdh over thc arbitrator of the
COmpIJany," but thc company recognized
ini ofticially, and subsequently an

award of $1,974.25 and costs for land
expropriated, and daiages was inacle
uîîder Art. 5164, R. S. Q. The demand
for expropriation as forniulated in
their notice to arbitrate by flicappel.
lauts was for the wi(Ith of their tract,
but the award granted dainages for
three foot outside of thc fonces on oach
side as being valiieless. In an actionî to
set asîde the award,

IIeld, affirmîng thec judgnîent of' thc
Court below, that the appointinent of
the respondent's arbitrator was valid
under thc statute and bounid both
parties, anîd that in a.warding danmages
for three feet of land iijuriously af.
fected on each side of' the track the
arbitrators liad not cxceeded their
jurisdiction.
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Strong and1 Taschereau, JJ. doubted
wlhether the case was appe.alable, tie
armni)t il) CofltrovCrsy, (lCductillg the
t.ixcd costs, being unde' 200.Qe
lice, etc. Rwiica?, Cofî))afly v. 3Mtlîieîtu
S3uprenie Court of' Canada, Nov. 1891.

FINAL JUD)G,1ME'NT -Sec MIuniCipal
Corporations 3.

FE IINSURANCE -Sec InIsuranlce,
ire.

FIXTURIES.
PurTUEs- HERITAI3LE AND MovE-

ABlLE.

lu a question between ,1îc pnrchaeer
and seller of a Inanision-houise, held,

tatapictur e, valuied at £100, painted
on calmas, and inserted as ýa panel
above the tire-pla.ce iu the diuing-rooin,
wvas ilîoveOble, -iltlolii ifts reioval
left exposedi a stonle and limle wviff.
Cocliraiie v. Siteiinsoni 18 Se. Sess. Cas.
4th Ser. 1208.
3Notes.

T1'le Ieading case in Englaiîd on this subject
is that of Beck v. Rebow, 1 P. W. 94. lu thaf;
case the Lord Keeper of the day, hield that
liangings and looking*glasses tixed to the walls
of a houpe by nails and screwvs, althoughi put up
in lieu of %vainscot underneath, wvere only mat-
ters or ornanient, and furniture, and did flot
pass to a purchaser as part of the house or
freehiold. According to Ainos and Ferrard on
Fixtures this decision lins been frequently cited
and approvcd by the Erîglish Courts.

FOREIGN LAW-SEE ALSO CON-
FLIOT 0F, LàwS-WILLSý 1.

CONFLrIOT 0F, LAWýS-ANTI,-NuPTIýl.
-PESNTAND F'UTURE PRPER-'ITY-

i\'ATRIMONIAL 1O ILE"Lur.,x RET,
SITAE -STATIUTI;, 0F FRAIDS - SGA
TURE 13Y NOTARY IN QUEEc.

Tihe plaiutiff's husbanid entercd
inito aii ,a-ite-inipti.al Contrat~ ini the
Provinice of Quebec with lier conceril-
ing their ri-lits and property, present
and future. Hie subsequently inoved
to this Province and died there in-
testate:

11él,7( that this contract must goveru
all ]lis property mnoveable and immiove-
able, though situate in this Province
provided tlîat the laws of this P rovince
relating to real property hiad been
comp1 lied wvith ; andi that it made liq

Idifférence wvhet.her the nmiatinoii;ll
doilicile of' thc partie,. a1t the tIime 01
the con traci, wid na rriagee was l
Ontatrjo or Qulebee.

TI1Ie alýiite-nuiptial eontract in qtuestM1bj
w-as not signe(] by t le priesbt fi.%
the Inotaries iii their oNwII nainles,
liaving fîmll -muthority fromn the pî*
to do0 s0

ifelci, that t.his Wvas a sufliciùnî1
signature witini the statulte 0f Fad
to 1bind the parties. Taille er v. Tih.

fe,210O. R. 337.
3Not e.

Whiere there is a inarriage betwe(-iipr>
iii a forei ë I country. ami( anl express COlitiae:
respectiiig thleir rights and ptop est, p
anid future, that, as a inaLter of' contrac:, ivi!,
be held eqtia-lli i'a]id ev'erywhere, tufleýzs valez
the circurnstances it i.tands prohibitel bY iii
laws of' the country %vhierein ic is souiglt ta'*
enfc'rced. I t %will :îct directly ou1 11noVùcml
property evet'y îvlieie. But as to inra?
in orguterritory, iL %wîll at iost colèrl auir
a rifglt of action to be enforce<l accoringl,,U
the jurisprudence ?-ci siUae. W'here ul
express contract applies in ternis or, iiutnL:
only to present property elid there is a chinaz
of' domicile, tlit, law of' the actual donuic;:'
ivill goverui the rights of the parties as toi-
future acquisitions: Story, Conllict of 1.aiws,',
Edit. Sec 184.

FORGEJDu 1 iu.' , >ylr;NT or 1:r
DizAwEE!-See Banks and Baiikiiw

FoRzGER.iy-See Corpora-.tionis '2.

FRAUD-ee lusuranlCe 16.

FRA UIULENT APAIE N
Insurance 6J.

FRAUJ)U LENT1>E B N S
Insolvency 2.

PFzr.wNoi LAw-Sce W\ills 1.

GAMBLING-See Stocks 2.

G2AS CoýMPANurs-Sec Mixtomi 2.

GAs PIPEýS-Sec rll.x.ttioî 2.

GE.,NrAzLAV AOî- eNali
Law.

GOVERN'MENT IZAILWAVY - Sec Aîl
p eal 3.

GTJILTY INTENT-See Adnlteali
of Food.

HO0MIcIDAI. MANIA-Sec Crii,iii.
and Proced. 1.

IHIYPOTIECATE. P3OWER 'l'O -
Coxîîpauics à*.

Monîthly Lair Digrest andReoi.



ICY STI-',S-See Maslter 1111 Servant

I2TPIuTID NEGLIGENCE-Sce Negli-

J.-Ç)IMJENT, MOTION TO QUASL-
,Sec Conispiracy.

[SDOR 5,%EENT-See Bis and Notes
î-CotraiCts 4.

INJUNCTION.
llJ\Dl'IZTAK1INC AS TO DAMrAGES -

DIsMISAL 0 ACTION AT TRIAL-
ow r FDMGE-RFRNE

Iie jnxiisdietiou to award an inqniry
ats to da11iages, ar to assess darnages
%vithiout a reference, wlîerc an iujune-
Mion lias been grantted and an under-
t-akiîîg as to (laiages taken, is a dis-
crctioflary oiie to, be exercised judi-
cially and not capri ciotisly. And wliere
tlie trial .judg~c wvas, on the evidence,
of opinion that no daînage wýas proved,
occasioiied by the injuncitioni as dis-
tiiiet froni the (letriluent arising from
die litigation whereby the defendant's,
titie to the propcrty in question was
irnpeacheled, andc where no -additional
ecvideince ivas befor-e the Divisional
Court,

Jflll tliat îîndcxr the circtimstaniccs,
ino î'eference as to (lailages should be
~oî'dred or daiages aWarded. Gaitli v.
brurray, Ontar'io, Chiancery Div., Jan.
1892e Can. iL. T.

IN TuE LE!'S ON TRAÇKl,--Sec Negligence
.2. 4. 6.

1\J ESPRSOKÂîL -Sec Carriers

I NUI-NDO-See Libel 2

3. IMSAN.-ITY, DEFer!NCE 0F -Sec Crimi.
IwaJProced. 1.

SINSOIJVENCY - SEE ALso CON-
*4TIUTIoNAL LAw 1 2 - COIIrPOsITîO;N,

I-suiNor, 14.

1. AssTG;N,%[NTS AND PREFERENCES
-INSPEC0TOR 0F, INSOLVENT ESTATE -
>I3JciriAsERi 0F EISTATE FROM As-
IGNýEE - B. S. O. 1C. 124.

Li inspector of au insolvent estate,
ýppointecl by the creditors under R.

c. 124> Nvho acts towardls t4c

i

i

i.1

1 4.)Jionthly Lawv Digest and Reporter'.

assignee in anil isr capaeity, van-
not become a pur<'liasei- of' the estate
at -a Private sale thereof.

8enible, pce Ariiiour, C. J., that a
piivate sale by an assignee to ýaiy
creditor, withiout the counsenit of' flic
others, would also, be open to ob.jeetioîi.
[l7ornpson v. Clar-kson, 21 O. 11. -1,21.
Nvote.

13y the Dominion Insolvet Acft of* .1875, 38
Vic., c. 16, sec. 35, if; %vas expî'esely r 'i d
that n o inspector of any insol ven t estate, shoi ld
purchiase, aniy part of' the stock-in-trade, etc.
Aniencied to assigruee, or iinspector," 39 Vict.,
chap. 30, sec. 8.

2 9. FRIUDITLrENTPEFRNC-C
TION TO SET ASIDE; DED NOL
EDGE BY GRANMEE 0Fi IN.soiVENcy.

The fact that the grantors iii a, (eed
werc, to, the knowlcdge of the grantec,
insolvent at the tine of niakzing the
deed, isin. itsclf iiîsufficient to cause
the deed to be set aside as a frauduiett
preference under R. S. O. c. .12-1. 3JIol-
wns1 Bank v. ifLlCr1 S. C. R.88,
foilowed. Whcere valuable considera-
tion lias beeîî given, clearý evidenwe of'
actual intent to defran(1 the creditors
of the gnantor is necessary to, have the
deed declared void under the Statute
of Elizabeth. Judgnient of the Cominon
iPlea-,s Divisional Court, affirining the
judginent of Armiour, C.J., r-eversed.
Rfickeirson v. Parr7i.qon. On tario Court
of Appeal, [C. P. D.] Nov. 1891, Oaa.
L. T.

3. ASSIG:LM;ErNTS AND PR-EFERZE'NCES
-PREFE RRING CIEI)TORS - IMON Ew

ADVANCED TO INSOINEN'I TO PAY
CRZEDTOIZS - ACTION TO SET A.sînn.,
SECUIZITY - CONSIDEUZATION BAD 11.
PART.

These were two actions brouglit to
set aside two chattel inortogages as void
under R. S. O. c. 124. The cases were
tried togethier. In the first case the
mortgagee raised money and -,dva-nied
it to the rnortgagor, who was then ini in-.
solvent circumnstances, receîv i ng thiere-
for the mortgage, in question. The
insolvent thereupon paid off cert-ain
of hlis creditors with thec money thus
raised.

-ffeld, that the niortgage xvaS valid.
Sembile, that it would bc so whether

tbae raortgagee knew of the inisolveîit's



15() ilionddi1 L'ur -Digest c<ncl Reporter.

initenltion to app]y the nioncys to pay
oir certaini credlitors iii prelcrence to
others. or not.

]ln hIe Seconid cuse, itwNas 'ShowNv tlîa4t
Ille niorî-gage wus lunreai as Io $-500,
pa-t- of* Ille ai Ieged couisiderat-ion of'

$_4 000.
Ide that it waS tiierelore void as

10 hIe Nvhlo1e; 1*ioilig Commercial
Bauîk v'. Wilsonl -aud Douglas, 3 E,
A. 257.

Judgmnt ofBoyd, C., iii the flrst
ca-,se revcrSed a-nd ini the second caIse

a liii na cd. (iiiilpbcll v. Roch e, ilIcKiitiioii
v. Roche, Ontario CL1 of Appeal, Nov.
189.1, Caii. L. T.

INýS1'B(T0n OF INSOLVEN'r ESTAIE -
8-ee Jnisolvency 1

0 SsC AIbO'NS.

G EN E RAL.

Pl1 ainhiff cashied a dIraft Io lue order
of 11. or bearer, drawnl 011deud t

insuancecomnan y -\V., its local1
agent. W. hiad Powvel to receive,
propos-ais for inuane o Couiiltersiglu,
15511e and reulew policies and reccive
preniiinis. The draft pur-portLed to
bc in flîll 0fa1 ail ain agailist defendant
for loss under poiey No. 100ý ,ai dwas
presenited to plalintîff bY WV., with aI
Ici tertho M7. froli dfnah secretary,
whie]î alutlorîxed liiîî ''to niiakeýa draf't
ho the order of t1ie court for the beiuelit
of' wholln it. nulnv oueeru", for the suml
dIle. Ild1, that there wvas nio evidence
of" V's auitlhority to draw aind îîegotiate

V. Rector, 17 S. WV. Rep. 878. Arkz.
Slip. Ct.

2.RICOTITS 01 AGE-CS

o f an inisuranice comipaniy,
ent;ifled by thecir contract; to 30 per
cent of the preliuniis received throughi
their gecv d(IIlueted tdîe full 30 per1
Çeîît, on t'lie iSssue of zapoliey providing
thiat M .n ille, oni application of the
aissured, il; wouild becîîced n the

ituicaru cd pi'elî juin refu nided. A.fter
the ;uît'terîn of cîuloN7iiîcîîl 1 hall
expired, Llîey ilnduced a-ssurýcL to eaul-

cel lus policy and( ins.(ure iii ta C0111p;111%
1for whiclî they hlad b)eoxui agnts
Ucld, hba.t t]îey woffld be ol>]igreîl]t
rcfund 10 the conipany 30 per ceiit.
of thýe amiounit. it hnad t0 r-eluudi( to ti
cissured. 6 N. 'à. Silpp. .507, aýflinîîîe-d.
LN. Y. Ct. of' App., Amer. Stea'm Bo<ilc,
Co. v. ihutersow, 299 'L. E. 1Rcp. 2t31.

ACCI DENý,2T.

3~. isiççc ImCI])EnTAL o RI>Oîlx
-lI3m~.xcr orCONTRACT.

iM. Nlio Ynis de5si'ibed in flia- ?p
plication for1 iisiluanc as tSu' -il
tendent of tlue IniternaCtionalilw;v

-%aS îuisured by Ille comnipany appehîîî
agis.acc.idenIts. By oie of the cuîîl

ditioms of' thle polîey it w S tipu]a;ij~
as 1,lloiws I "L'lie iflSure(I imust ai i'
tinies observe (Ille dilig-ence fori.
soulal safety and 1)roteCtion,ý andi il..n
case -%vill this inisuranciie lie lild ft
cover eithier dea.th or jinjes occuriin2jj,
froml voluit-ary OXoueto Uiee

.,niy or obvious, danger of ainv lkiid.
iirdeath or dî-sablemlent... [roi 0î

tinor 0.tatteiiiptiiog to gret on1 or offl aiti
railwav train) etc. wlieth sale

moton" .,whenl tr;iveHiîw ou
t'lie buisinless Of hi$ alwy wzs kiliM
wvhile gtigon ai train in mlotioni.

I1d, thiat ilnasulh as M. was isurl
ed as sueitnetof araiw .n
there wals evidence that is- duit'ii
i'Cqui]'e( Iiiiii to <ret 011 anId oh1 i r;lir

inimotion, of wlniclî 'act hIe iiiIr
hiad knowledge. the conldit-ionl did i

v. .D 1nc« llcPcc, ÏM. L. IL., 7 Q. B. -2.

A provision iii zl Policy of* lire il
S1I1*l1iCCý to the effect thiat a sl

translýfer of the property inislred si
forfeit the polîey, does not opcra."te*Iavoid t.hepolicey, unles:s tin. euiir
insurcd fis sold or transferred. JB'ili
iccfl V.n. c0., 29 N. E. J'el). 2.
Ohio Suip. Ct.

Ï). Pizoor. oi., boss ]hE.T
AcTrIOz.

15 ()



Mlonthiy Lait, Digest and Reporter.11

izîsîired pi'cpert'y ivas destroyed by
iir.e jiiîe 7, 1885, and thiree d'ays afteî'-

n"îîds pruelniiary loss papers %vere
Oe'e Iii, but rejeeted by, the coin-

pat ll' -l' W'ant of' a, certilicate cf' a
jutce 'eqirled by te policy. One

ve~i'al'er'aîd5the x'eqix'ed eu'tificate
w~as filedl anîd action against thîe coin-

p)aiiy Ihegu*ii ou tlle saine day.
Iddl tliat tle action was preinatu-e-

Iv îîeî~ltdefendant beiîug entit.led
by Ille policy te sîxty days aI'ter 5cr-

iC or complote loss ipapers w'ithiuu
wliieli to pay the iîstim'ance. ~Tial

v. J>/îwnix 1;S. (Jo., 16 NK.Y. Supp. 696l

6.AcTION ON POLIC'Y - F]?ZATDU-
LENTAPVAJEi] .

Vleu'e ail inisurance cuîuipanv pr'o'
c'i'es 'î'en the iuîsuircd an i' uîn

iii iitiiig 1*or tuie -alpoiil tli cilt of twe
fouaie'St asýe.i'taiii anud appraise a

10;S; on the J'aise ilnd Iraludilent l'e'
prcscîtatioiîs ci' its acjuster thlat the

Perseli uoiiuuiatcd by the counpany is a.
disiji teu'ested peî'seîî, the aw'a'd muade
liv suieli prie' w'ill bc 'set aside,

il(]î tlue insnired be allowed te 'ecover
11wut aLttal loss sustaiuued by Iiiiui. Br«d-
ýs1ieu' y. Ayru'nhtlural As. Go., 16 'N.Y
18uipl', 63, N.Y. Slip. Ct.

-- ille't poli('ies isslied te liuîu by plain-
ý1ifPS gi, whieiî lie iiad a, riglit te

tidid ael,I te take euit a, policy at
- . loweî' rate iii anothIex' ccrnp-any, Wvas

ipllei'ed by tle agenît- a lw'eî' rate te
lxigeack anud taý,ke a polic.y iii the

*I.laiîiitifl' c'ompluly. lie dlid se, but, î
ilike the f'er-mer pclices, the new

Ille ccnt.aiiied a clauise inufile prînilt,
~îîïleî w'Iic elendanýit ceul neot caul-

ted it te take eut insurance in anly
~tlîu' onuanyivitiiout; forl'eiting lus

eîinîîmiji. Mie ag'ent~ did net eal ]lis
ý-atteilIioîî te the caebut,ý on thue,

M .tr ', wheu tel d by d efen dantt hat
K l. ollici' Comupany wculd Offer huaii a.

lillow'cr r'ate) iuistead cf saýyingr thiat
Wle wenl d net be ablc te caiucell îîcrely

id Ilhat they iwould neot bc able tO
i e.1 low'eî' rate.
JIdl, that there was sueli conteal-

ument by the gntas remdcrej Ille
cancellatien clauise net, binding oni de-
flxdaxîit. ia riford &cam Boihr &e.
hîls. C7o. v. 'rir 50 N. W. iEop., 74 7,

Sdi. îp. CI.

Defeudant issuied its policýy te plaii-
tiff, by whiieh it contx'aùted that, in
case flic stcainîslip -%vaîawas lost,
at Sea, it grould pay t.e t'le Stcaîuiship
San-ilna CJompany, 1' on ; 1ceeunit of*
whoin it might coilcerui,'' die suini ci'
85,000. A further clause Providcd
that 'alny th-angce of' intex'est iii the
vessel hiereby insured shiaH net -affect
thec validity of this policy. Il Thli
steainîshi was sold te the Banaina
St'eaxnship) Conlipany, .111d lest at sea.

during the life of' t-Ie poliv. Thli-
Sauîîanla Coempany anid I)lItiflf wcre
practically ene aiid the saine, and te
Ilie latter the Banana Company tranis-
ferrcd the poliey of' iîîstiralce. inuringllf
te it as veiidee, asi seeuirity for a. bal-
alite of' purchiase unenley unipaid ;the
Sailana Cumpany aise t 'nfern ils

igtpro formu te plaintii'.
lIc2ld, that tlie Provisions of the

policy cxtcnded te the î'endee nîller
the clause previding foîr the dhange cf'
iuiterestz and tha, fice plainitif,. as
assizgnee of the vendce. was enititled te
nIaintaini suit. inilus ewul naille hv
virtile of the promise te pay thle los
"lte w'heîî it iîîiglît oncerul." 1t MN. Y.
Stîpp. 301, .Iffii'îued. Incan v. G/inla

MîUrit. lits. éo., 2) 'N. E. Rep. 76, 'N. Y.
Lt' oif. A pp.

1). A(;j 0Foie DN

I)efeudalit's apitinfoi. lire in-
suranice 3t.ated the building inuire<i to
be 129 yea-rî's old. Iii an action ou Ille
pohicy, the jury fourii thiat Uie fraiiie
parIt cf the hiouse Nwas 6 'e-ars old, '1n1(
thiat therefere flie average 0] c' Uhc
b)uildinig ivas 1.5 years. M1'ie leg build-
ing li-td been entircly revceusticted.
;nd biflt cf iiew unaterials, except
that the o]d legs were used iii t-lue body.

ffdd,1 thant the jur'y adne riglut te
couisider the age of the inatei-rials of
îvhici t'lie hliuse was built, ini ascertailn -
iug the. age cf the. hlise. ooic f
Loss-IVWaivc;r.
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''lhit ('(liipailis a.djuist Qi ot' lOssesý

visi tel t'lie Scelle of t' lie lire t ie day after
tue loss <it'Ci u'iedI. iii h is oiial: ICapa-

lOss.
.11<9<1 a sufleiitll ('Neuse fez' i.ot.

tgiv.iiîg notice t uels vthii5)dis
N~ot ive et loss waus duly~ iî:iiled ini an

<'1ve3l)op p>liiilv ai(h.i'Q$5d te t1le
(Mlii a:113 at, UtN ge1iOi'U office, aîil
st:uliiiid wit Il suitii<ieiit. p)ostage, a.il(

r'eeipttlieieî w':s iot deliied liv Mie
c'0311paii3'.

lb-hi, tIlîa,t Ilie j uryi pre;îelv toilid
t-li:.t. flc not ice n'as receiv~ed l'y tIe

429 1M. E. Re). -132. iîîd. Ap1i. Ct.

10. u isW.riî .

A )oli<vy foliade tIlie ilse et' openî
hi1its 011 tIlue pri-duises i iisui red) but ît

tile Sa1 il t-ilnie pei-îili t ted ieeessary
repai iis. Thle evideice sluow'ed tfiat.
oîpeni liits were jildiensable in

laziigsurh repaiî's.îand finit;. tis

lilil 'al1~ ('11 p: 11 5secreta- :î v a flic
taime thie :ipplieat;ien f*or t'le iiislrauie'
Nvas5 malled, anîd lie î'eptied flua iii the
pol icy permiiission n'as givezi Ioe replai r
al. -îl1 fîes.

Jrelî17 tlu't- tlio'lise et' flie open liulîts
iiii-p:iriîg 'eil<1 ne. lie coilsidei-ed .

hî-euclî of* thec pohicy. as f lic agî'eeliîeufit
liot te uise simil lI*ilhs 1ii 118t, be von-
stu'îued fo r elate o' Illc e'dîiilar'y ise ot'
liu'liS ablit iul te pl)lises, anud iio to)
filc spevial aiîd iiCCSi''ueiiniaki
fllic i'pairs i)eiiitte<l hy3 filc pOI('v..

wlirîiî. thue pol:cv' stiilafes for f i e
liilylliWIt, ot' a W.1t clîîu;îîi abiout flic
pri'('i i5C$ if is iuiîîiaf ei'ial ft-t tle

peî'souî exeri'Csîîig a W'atclf'ul <carc anid
z5li)tiSIOIi over 'flie 1)l'Cillise s iiet
ca"Iled .u Ma-iilui.' Wierc the

~v;îcli in;i i îaku lus roliîds (lis-
cvenC1s tiaît a bîill in Ille haî'ii is nlot
loeked( 'iiid i'collerfts t 11lt lie took f'lie.
kc3' anîd lock te uet if. fixcd. aînd le1t.
t.lt'i ait, hisl0i'ii iue bu 0
l'etIio fro lic he 'ill, anid gOes f liei'e te

-el, tliein, anid oni Ilus Iiîîicidiaf c ietuîrîî
Ilicais fhic (.1-' of 4Fi'c ! aîîd 011 î'îîn-

îuiig. te flue unill rids if, afiu', sucbi
,ibsclice C-111u0t lie Coirideî'cd a. viol-
it*ioli of' fli tecî'îuîs et a polic 3 - ucquiring

tHie pî'eseîîve o t' a, w:tell înaui ablit ti1w
1iI'Ciies, -IS SIIlII t l'i 1) t 0 Il iS b0a I'd i i«
lliuse wvas diet l i n I e of' t h,.

Iw.t cli 311:i's, iit.y. Au n suble 1
o. v. l>clroit J1,111 >'î''.ln. Fi*rn

hmus ("o., 50 N. \.Rep. 870, Micli.
suîp. CL1.

Il. WAT'i'eîîAN - VIDE.NCE -

PI>i(ATION.

Ili ami ILct.i01 on1 :111 iI11 i'U ii<M Pd i
tle i'ctiisa1 tfo -aIllw t;lie d <' tendl; nil>

<'i'e.4s- CXai Mi iiafioii te ;isk «i wvitIless.
Wlio lias pr-eriousIY t est i ied tflin t lit.

li-ad beeci e 1)iye( as atd lîlimu
11110 hîlle wvas pa id lor' h is j>iVo''.i
iîof, crrol', as tie *jî' vî iiot. Iii<':îsîîn

t'lit, îîit (t i.s pa iid tuve h uî.Ill

iîîquiî'v is I'i.le'le i'as inild~

iii 111 ief. Oi .1 pot je, Io i îîqîiie!
wilietlîer ai certeajî piîeîsoi liad <îhl:iiutd
iiotlîeî ilnsîî îal lic ', foi. tille îîla i t ifIl' l

violat.i<îi of .1 pro'<visioni ot t1ue p(olivi
wv:tlout. lîa-vingt ti rst est:ibl isiled i loi
tie saut p)ers0li ivas tflie jih:lifiiit

;îgeit, or. :t; least; Sas:î iid tilt- vouri
.hat~ it weild si.sqitlv(Io so.

Oine nt' flic0 qîîestaoîîs iii .111 aiiloli'a
t;,ioii lfor i isuiranie wî':s as fo ie i(iii

of' t'ilîie tli;it; tuI)l:llot ill* 11.1d lioo'ir

Nf or'e. Tle aîusW'eî wn'; : Fîil r ve:li',:
wvit.cllii-iiî oni îucilises~ a tî il

flld iittlie :îse';îiîî e
te .1 wai''aity' t-lîat tii pI i pt i il li Ial

N'-aI chuîmaui ou the pu'cilîises ;it t lie tiit
of' t1ue applicat ioli, not. t hat lie wolik
(1oî1ituc to kee.p o1tlc iee:;a ild liwu

1-11 a bsence of tIlie w:f l îî nwilllhou:
the p iuilskiîowlcdge on tllue ii

ol' the tire N'Us 110 <ietcliie. li>'oIii
Pirec and Marine Tu.s. C.>. V-. u'.:V
E. Rep. 973, a.Court. of Apch

12. XoIoAB .EPe.ie I.cîî'

(i> Thle I)1.l;iw's of a îit :llire ;z
sualîce Coîipî pî'ovideid illt it;

presideîit, vice-i'eiet idsern'
zsleuld Coîîst.itutc an X<Utio'1>

iittce, 0110 of' wilouî îuf;pioQ.
:îpplie;itioîî foi. ilislirance bet'eie .1 P .ý

iyCouid lie issiled, nifd that et
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;1P)ivCItiotl fi ak<'i ly a <lily ii.1OC10
pel'soîî sîtIlli tl (olstitlte ai, ooiî; f,
iîîsu ra .jiîve illiil te a ppl cit %va~rs 11e.
I ifjed( of* its iod ificatioli Or~ tejett.i0ii.
IlMed Pitat, 11 ait :1piicitioli by tlie secre-
1;îr1 1c ftu iISiLritee ot flis owit 1)Uol>1t3',
idicut alIPPro'ed by t'lie î'ice.prcsidelut,
(.oîIsti t'l ed a val id< 'i rc of' i itîsur-

aic.Xciv 1Y7t»kCc( Cu.o. v. Na(tiomUil
j>r-ol(ciofl fils. Co,i 14 N. Y'. 85 ;Vot

vBlachmar, 6-1 id. 4-10 ; 1 M-ay lits.
(3d( cd.), § 125. (2) A p)olieY;fervr

jssiîjedj ly theO seret-ary o(t sut-i ;ppIic-
aI1011.i witli<iit l'ite pr Viois approva-i

ot~Soutle otier. ciicer. tilioliil veidable,
djoes itf iluval id-ati flic cltrtie of*
iiisititi(C vreateC( i>y flue appi-Oval of'

Ithe i)ilVtOt.(3) WImre tli, isitiur-
aîlice coin pauty.ý tetaîuis thie pîeîîîiuîîîi

palid by the seeret:îry t tlie. tîttie cf
iîa î~appi ic1t;iotî, ulnd aft.cr. lie li

Iroît. onit of, ollive Ind turtied over ice
:ippie.ttiot wvitiî f1l il lier paîper.; cf'

lle voilip:iiy Io h is sicessor, i lldes
Ilte piliey issii<ed 14> 1111i in iLs repot

of atisf:Ltt ii sti ratice, idif.rLt
flii reqîtites Iitti 1<> sîîbinît, proolls of*
1mss, il; tltcrciy rattiis tlie p>ei i. Tit us
V. . lisi rue lc Co., 1 8 N. Y. 410 ; Rolnj v.

Tusurmire Co., 120 id. -510 ; Ilqatij v.

0 a umlîttuîI l tie iturnComupany, cf
%vi1 every pei-soil iliîsired by if; is
t'itiei1Ole a nitettîber, a.re ilailaged

iv ao oud of' iiectors, whit select al
Ille Ollivecs cftLite Comîpany, Slteli Ofileers
li:ive 1)owei- to waive dIefee.ts ;îîud ratify

ituîvu.lidl polieies cf'iisuiîýuîee. (5) WThere
iî si ilg]e pal ic c- f inlsilranlc e r bCV 1011

11cMl ;îîd per.soliai teP1 a- iofggIo tuIe r-eallv alîie ini Violation cf' te
îuîuîîs of' t lie poIiec- 41es ijof; itîvalidate

Illte ittittii(('0 tt ixe p(ersolially. XVhat-
ee f'lie uile itiatv lie elsewlitere. il, is

iitle i lii-s Sf.;îte itt wlîere inisiir-
_p1wue is tiade on differeiltk-izds cf Pro-
I3it t, acusepatateiy vallucd, the Cou-

Lhiti is paid, anid te auuount insuî-ed is
Iltlu sut lot.i cf Itevalations. MCerri

h%. Iura ilce Co., 3NY 452; S&kîester V.
>i~iïiiC (<i, 02id. 2)60 ; aSmith- V.
îîu~ Cc(o.,7 102 30 lV6u'r

hiur>ce C(., 32 id. 36.5. (6) On1 ap.
M;t froi11 a coliliiiUIsory uctlsiit., tic
blecticui to pia.ittiff's "proof eaui be

;ul. flia; ws nt Silut d in tli, triai
oiirt -ls a groilld of te motion for

iiisitit. cetl)Vi(>tIe.,.11

C'o. Opitli lti iiy Va îîîî, J. 6 IN. Y. .8ilipp.
78, reversed. N. Y1. ( t. cf* A ppeaIs,
Alb. L. J.

13~. F(lR li: [r i EE FOI? N < -PAYMEi N'i

Tw ilisîîî-aîxce policies Wel<. issiied
by leileitdulit 0ix f'lic saie I i lè, aîid
ecdi prcv ided tliat, ii caeof* deflhilit
ini the piutit t of* preutitimns, tlie

p<liecy shlild cease a îîd detertîtitie,
alid a Il previolis payliteîîts ]le I*onc*il f cd

i)tovided ttL il* deluil it shle< lie
mtade ;îfter f1li reveip~t cf* twe aIniiluaIl
preuîîiîuîiis, tetil fllie eciixpatty wocnld
issueC a, liew païi. up1)1 oiey fiue a pro.

Pcrtioii of* thle sitîi isit red , oi flie
surretidfer cf* l'ite old pol icy, fi-ee front11
ail iiitdebfediicss, %îvitliîîi six ilnoilîîhs
alter defauitli. Preîti îîuîîs were pa id
on 01 one cf lite poi icies 7or Six ycars-ý :111

aU tîu; ttd 01 tie, cf lier for1 live years,
but lie 1>01icies wec tiot surr<'it<1<rcu
wit:ltiili six miouluts uft er dcl hi lt.

1!celd, ta, flie Cciii paItty w-as 110t;
liable l'or anly pit- cf* 1lite .Siltns itîsilred.

I. V. Mlut. Life fis. (Co. v. J?«rboiur, 17
N.W.Itep., 796. Ky. ("t. of* App.

14. OuiED~ F PLkiICY-RIu; ]TS

Twv>inuaxc polivies wvere issued
by dlefenda«iitît ont t-Ie life of* eue 31., a1
<itizeit of* Iaaalie heulleits tiuuie-

iiiudex- eiîîg payable Io ]is legai i'ept--
scîitativ'es. But twvc preutnuntuis Nveire
paid ot t'ixe polieies wx-hel M. mîade ai

assiguî1 eîî fthe tibetefif, cf' luis Cw1-d-
itorsý atxd at tlie frst; epportunnitv

iufcrîumiled thiiu of, lite exist.enc cf' flle
p>01i cic.. ù1etci onlsi dered teu

f* tic vainle, .11)d for titat r-e.aout lteit lir
t.hey no0r the assigucee Claillned Lîteiut.
'M. lield thellx abolit; a year anld tixlen
suxrreuxdered timeni fo te comi i uuîy, anid
1111( two Other policies isslned, ideix-
tieai iii ail resI)Cct's wiit iitefirsf cites,
exeepi; that they Nvere ipayable I o is
wife. Shorfly Mfewrd N. wvas flilly
d ischarged iii îasolvetiey.

llcldl Muat te surt-en<ler cf' the poli-
ties by 'M. w-s net fx-antdinienit, tixeve
beiug no jutent to dcfraud, and the
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pl)iies beiiig of' io value as assets.
Suil stirreld(er, eveii if the policies

hiad beeii of* value as aýssets, vol
uiot have been I*iaudutIilet as to cred.
itoi-s wiîose <,iaiiiis arose subseqtient
to 11.1s diCareli isolvenüy, silice
a stîbsequtt creditor îîîuist lest Illie

tèntîidationi fOl- is relief on the equity
of an antecedent creditor ; anid by the
inisolvent, Law of' Canada (32 -& 33 'Vie.,
C. 16, ss. 10!4 110) sinl slt
coîuipieteiy absolves the novAdet
or £1-o11 ail liabilities thien existing-
atga.înist, Iiîlt, and proveztble againist lis
estate. B<1rbour v. <omiecticut 3iül.
Life Lis. Go., 23 At.]. liep. 154. Colxîn.
Slip. Ct.

0F V]F-CL IMBY FIANCEE 01- DE-
CEASEU) - SINMARY ISOSI0TION OF:

.Ai aïiidication by the (.hanid Coutîcil
of'flie Cantîdiaii Order of' (hosen
Frienids for an order directimg the trial
of' ail issue het.weeni Mag Ret oddy

anild Josepi Leah,ý two (dailtianits f'or

of' s*4000 on the lilè of' Samunel Leali,
decea-sed. T1he certilicate wvas oit its

faice mtade pay able to Il lis if.
ÏTIc lxîcoiltrilcted lliai evidençe
shiewcd t.hat te deceased -vas engaged
to xnarry Margaret Roddy at te tintie
lie ellectedl the insurance ami up to
tue Mille of his deatli ; tLat -%vlîeîî
ilisuiuig le liad stated that hie wvas to

na.rry lier ini a short tintie and ivas
inisuing f'or lier benlefit, ; taL lie gav. e
lier the certificat(, aud that shc alw'ays
hieik iL and ltad iL at Millîe of itis dea-t hi
that lie liad ofteîî declared iL wias a
provision for lier should aniyt.ingi« hap-
peii liîn before or after inarriage.
Josephi Ieahi ciaimîed -as -adiniistrator
of the estate of* Ie deceased.

Th IffMaster in Chambers, holding
tat te issue was puirely one of law

and t;laL Mag ret lîod Iîad nlo legai
daimii to thle iloncys, imade anl order
barring lier chtint.

Meredithi, J., on1 appeal, hield tîtat it
was not toittentpla.ted by Rule 1149
that; sucli a Case, iivolviiîg sucli au

anliolnut and sucit nice questions oni
fiact and lwsiîouid be suiiîiax'ily
disposed of by the Master iin Chamibers
in this way, and ordered that, uuless

te adverse <Iiîatsc<)uId agi'ee Io
state flets l'or a, special case to l>e stil-
nu itte(I to a Divisionazl Coudî', anl iSslw
shouki be tî'ied. it re Roddy v. L;

Onitarjo Hligli Court of' justice il)
Chtambers, Jan. 189)2, (ait. L. T.

M(. Su icin~RîE s-R U 1).

(1 ) Thle conlditioniiin a life itisui-auw-Lý
poliey that, iL shall be void if tîh(

iinsured die by liis ow'ii liand, ias %î
application wiere te iiîsui'ed kilietI
iiiself by -aýccidenlitly taking anuvr

dose of laudfattînui nior w'lere lie ileilu
tionally tooi te overdose of' laudfa uil mi
but at te tinte wvas of iinsoiîd iîiiffl.
and incap able of' jud-iîig the nuioraýt
conisequenccs of thc act. "TCcouali.
Lion in a policy of life inisui'aince, tl hI
it shall be v'0i( if te iiîsured sliai (lie
by' lus own hiatîd, lials no0 application
where te insured kilis iis-el f b'
aIccident."1 iirafll (CO V. 11hzelcii.
105 Iltd. 232; IISuranc71e C'o. v. Pa(C!l;O1.
41 Ga. 33S; lLl(iloi-.i v. Is'a Ce(o..
47 N'. Y. 52; 1>cnýfold v. Insu7I'ce <i...
S5 Id. 317 ; ELdicaîds v. Lusit'uncc (Co..

20 Fed. Rep. 661. Nor does sud>l a
condition iii a4 policy (>1' hife illtîsuu;ii..
appiy if the inisured (iestI'oys ]lis life
w'hile of* ulisoutîd midfl if luis iii iiffl Is
so impaire(I by disease thaï: lie (1m,
iiot couiprehlid Ilte moral cuta''
of te dced, Lhoughi lie îîîay lhave -sili
ficient mnenital capacity to kuiiow ilii

I)13sical Cou isequcuices of' I lle *uî.
Br;eastcdl v. #'aumer"s. et(.ýCO)Ii«1.Y
299; 59 Amt. Dee. 482, «iiid nuote «tý
page 4874 .Plicdcletauici' v. Inisiiu'uu«,
Co., 7 1{eisk. 5(;7; 1>hillips v.]nwue
Go., 26 L-a. Anti. 404 ; isu,'ance C~o. y.
Groo7m, 86 PI'cuîî. St., 92; &'/10l: v.

insurant'c Co., 40 Ohio S1t. 1217. .iur.
aliceCGo. v. Teérry, 15 Wtl.580;Jn
ane Go. V. Roe,95 U1.. S. 2:;32: luunr.

alnce Go. v. B>'oliliton,) 19, iM. 12J 2
Cent. L. J. 37S.

(2) Wltere a life ins111ranlce opuy
for tIe pur1pose 0f coituproîiîisimI.!lù.ý
for ole'liaif thc ailtounlt of te ])Ohi(t
fraud uitly represenlted to tie iit
ficijary thaL LIe deceascd dicd] hy k;
own lIaud, «Nltiie of soulnd itiiîd)(. ttÈ

that thec olliliiiy liad prool' of 'L
jthese weire matei .al lets N'luici 1lb
beiieficiary liad a riglît to reiy on>. ;lu
tLIe beneficiariiy niay retain ii1w mu-t
received and stie f'or tIe duuI

15 4
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1îcstlt'iugý froîîî thie deceit. Lt is iii-
ýSjýted by the a.tppeHaultt Ihowever thlaù

lie:île~d ra.ullcitrepresentatiolns
îî'erc tiot such as the appellce hiad the
r.ilit te rely tupoli, titat thley were not
of ý1iniaterial. filcts and wvere at inost
v c 1-e";Cetzti0U 0 of opinion. ThIlis WA~
t1lik iS truc as te seine of tie repressen-

tatcîs iiaebut not of' ail. The
'C1 re~seitatienis tliat the decedent hlad

(liC(l by his ownl Iland, whIile lie wvas
of solnnd ind, anîd thlat the appellant,

Lad videtice wliereby it coui prove
Lihat lie so died, wvere eachi represcui-
teïis of fâct and of inaterial f'aets.
WCT tlik, uîder the circunîstances
ulet.iled ini the cO ipfl -tint, the appeflant
wias itistifie(d iii relying and acting
l1p0I1 tleiii. Iii Our' opinion tie faets
st-ited iii the (olnplaint clearly bring
UIl case witini tie mie stated iii
hîlsitrane. Co. V. ffeî0vard, 111 mnd. 544
wliclî like this wvas wvherc a party
*llegced ilat lie had been inuced by
frîu<1 to settle al dlaim 0o1 anl inisrance
p)olhy, and stirreîidered the policy
011 rlecciviugî- a portion of the sain due.
* Plie court said (111 Ind. 54S) "A

j PCISoil se circlnînstaniced nay retaimi
Swliît; lie lias receîved )i

iit, ad sue whoevcr
i. i~ able for the consequences of thc[ ,dcceit by wlîidh the compromise wvas
bbrinlit about, andi recover whatever

11nuages resulted therefronii. Il Sec
«I.lso Jehunson V. Cuilver, 116 mnd. 278;
11Ilmyes v'. ILusuraince Co. (III. Slip.), 18
N. E. Rep. 322. Ind. Sup. Ct., Dec.,
1I5 1S91. 3fichigan. Jlft. Lifé 1-ms. Co.

V.Vigle. Opinion by 111cBride, J. AlIb.

MARUINE.

1 7. MARINE POLTCY INSURING; AD-

a(VIlcItlat Il it is uindcristood tlîcat
Sfrigili t and advances insurcd uruler
thiis poliey are suibject te the ternis and
Co0iditiolis of freighit policy attaclhed
lîcretei, iicans tlîat to the terîns and
'Onditioîîs of the cargo policy are added
ulii of the ternis and conditions of thi

rgltpoliey as are pertinent. A pro
iSioli avoiding the imsurauce, in case
-f ay aet of thc insnred ivhcrebly the
Srmsucs riglit of action agaiwàt any
erson, whiedh would mnure to tlie in-

est and Reporter. I5

su rer on lis p y Ilient of'loss, is rclcased,7
ha waived wlîere the iîîsnirer, affer
beiiig rcquested by the owner te iîîsure
tueuir advalnces so thia; iii case Of loss
tlhey wvould neot eale on thie owier for1
rei ainhrscmn en CY reply tlat tlîey lhave
Icovered the ainiotint byisuae"

siîîcc tlîcy tlîereby becaîne cstopped
frein asserting aiiy claîiuîaais the
owlier in Case of less. Uîider a pelicy
însuring advammces, recovery camnot be,
lî-ad for commission l'or procurving, a
charter for the vessel, sînce tIc<eiî
for suiclîconmmission does miot constîtute
a lien on thc vessel, and is therefore
not insturable. Wlîere,1 on paynient of
loss inader a policy iinsaring advalnces,
thc insnred assig-a to the instirer thecir
cdaim agraint the vessel and it's owucer
for advances and coimmissionis, sudc
assignmnent pýasses to tîme inisurer the
insured's claimi for coiniss,,iemi l'or
procuiring a chlarter for the vessel, even
thongli thec lain for a1vanice.s (les îîet
pass becanse it lias beemi previously
released. Wlierc the insnrer, after
rcceivinig such assi gm muet, briîîgs suit
agrainst thec owncr of thec vessel, and is
defe-ated, the record of snchl suit is
admissible in evidenee iii a stubseqnet
suit brouglit by the insuirer against tie
iinsnred to recover the amnount paid in
settliment of the loss. Iu sudh sub-
Sequ eut suit tlîe inisurer is entitlcd to
recover froni the insurcd the costs of
his uuisucce.ssfinl action against the
owner. 13 N. Y. Stipp. 615, rnodified.
Phoenix ms. Co. V. Parsons> 29 N. E.
IRep. 87, N. Y. Court of Appeal.

AS TO LOAD CAîRîED.

In a miarine insurance policy con-
taiiningr a warranty that the inisu red
vessel should miot load more tliaîn lier
rcgistered tonnage, tlîe ten 1 regîs-
tcred toniae" i refers t-o tîme x-essel's
carrying capaicity, as stated iii the
ship's papers under wvhiel sie wvas
sailing at. the date of thc policy. Lt
appeared thiat the vessel wvas buiiit iii

i thc United States, and whien first
launelied lad ani Ainerican isr of
916 tons. but wvas afterwards sold to ax
citizen 'of liuover, and received a
lîinovenianti regîster of 351.97 " coin-
mnerciailst" At the timne slie wvas
lost sIc carried a load of about 901Ol
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trross l-ots. il, was ailso slthown that- a
lasi. * wvas Hie eq n ivaient, of' 0,000

1)011itds.
1141, thlat, tiliere w'as, 110 violaItioi of,

l>iie w;Lrralt'T. A law of' lie Gernliani
lîîirprovîd im -. 1 a tite for reffi1(1 ng
I:Is, ' 1<) .01s, cau îîoi; lie used iii

esijînatim îw lit arvn«cpcl of -a
v'esse1 wiil wvas lost, 1befýore tmhel-w

w'flS eiat.Tille law of, uteaýsureIieut,
exîst-ing undffer li aet's oi, cnress, by
wltichi 100 cuibie feel, of* space wil'hin a
sl p' ltoid atre talkein as holding a ton

of' freiglif., lias no< a.))lctii o a
vessel ai i miuner a foreign regist-ry.

11'airranii aIS Io I>oîrts Used.
2£ silil> V, iliirCd ili Jaîîuiary,

wlhile att iotI -erdanii nîtder a pol icy
couaiuuga warrait-y m40 to uise ports

iii uroe îorth of' A.îtt;werp1 betwveenl
Noveinher istI; and March it

.lel(l, t;hat lhaving ilusured t'ie vessel
wvhile iying ai, 11 tte rd ai, Wvhch is -a
p)ort ilortit1 ot' AMît wCip, theCOt1iY
wa.ived Hie w.tarranlty. The eoînp)laiit
aiieg-ed tha; he v'essei a.rrived iii New
yoî'k aibout April l4thI but there WvaS
110 evîdencee of wheni sie ieft ilotter-
dani, itor of tc iisi leng..th otf tce
voyaige betNveei titat port and New
York.

)Teld. titat alssuxninig the aliegation
W; be correct, thIe Court could itot

delterinie as a t.iel; thiat slie left;
Rottcerd;tîu prior t-o Mardi--ci .1 t. v-

elnce lthai, a vess-.el Siled iii May, Wvas
scen in the foliowînig October, antd was

noever Sceît or hieal of* again., is prima
;'a(ch' proot, i i au action on a poliey

expiring on De-etinher- 29th flliow'iitg,
t lhat t Ile 0sîi p 1) as lost dilri il thc ife-
lttme of'tite îolicy. 7 X. Y. Supp. 492,
reversed. Reek V. PhoItelixv rus. Co., 29
N. E Rej). 137, N. Y. (It. of App.

IN'rRESTSecContracts 3.

JumsDciIo-SeeAppeal 4.

JURYQUESION Ofl - Sec 31111.
Uorp. '2-Maister and Servant 2.

LiNi)s IJUIOUsLY A EC T)-
Sec Expî'opria.tion.

IL,'li.IZrES 0Fr.uTEî 1rR Dis-
SOLUTIo.N-Pit,rtuieiýltiip 3.

LIBEL.

- ood ftti1 Wile at, a1 bal, t'el s .1Iii
fi'ieîd wl'1o iudeta ycouisit Il h î.
IliN )piIli()ii as5 W0 t'lie al ne ot, a lu

aînd Sec-ret reîuiedy a(lo1te< by il <'«n
frère iii accouci imu. Woînieî, anid m-lu

Ci ted a catse whiere( a woutanii d îed fi'*ollî
tue o t f' his le.ttiiteulit îiî
at the s-aine ti nie to a1 ti rd doctoi' wliq
a.ttenlded lthe operal'ion, f'or details.
catiiu>t be .ýSue(1 lfor ic auatoî mc.îtiSe
tlie Coli'rsail was Pri vi lege(.

Semble :Tîmat a lelter t11)01 the suit.
Ject of the above conversa lioni, wvrilfiei

t>Y deicudant iii repIiy to a letter i-oîtil
1)iai itifi aski ng front11 Wlioîit lie obt-aitl
cd titis informlationl is ai1so Coni fidteli.Ial
and1 Pl'ivilege1.

(2) Tîtat thc friend lo witoî Ille
Confidence wvas entrnlsle,C1 it.. i îg.:ît t-i

as Comitsci for plain ti ll 11011 L. formeîr
a.ctiont reiating to titis conversation mid
hiaving advised tlie 1)teseltt :tioi, i

i ncoînpleteit to (rive testiiinoity ; eýqiil
iy s0 his wife. .1kJtartigp, v. Moluiî.
21 11ev. Leg-., 4161.

2.JOTE-'L CONDUCTE:,D Wî'rîOU'r CIiu
TIFICATE - Srns" iu'

oirc 0 TRzUS, - INNUENI)O -

Thec proprietrix of a lioteI oblaîîîied
a1 certific-ate and exccise license thiere
for fron Whiitsunday 1889 to Wluiiî
sîiiily 1S90. Slie <ied il n Oîfolîer
1889, and lier truist.ees carried oit tlle
business wititout, obtaining a ti-.iifcr
of the certiflicate nîtitil Marchi 1890. On

6th Dec. 1SS9, a letter atppqeaî'ed( iii a
local nieNspaper which suggested tllai
the police superinteîtdent,' iniiglît ii
quire inito thc truth or' unltrtht of'Ille
report at present curreîtt thatl iti ùid
pitblic-housin~l t1ie Guestrow is beiîîg
person.aliy conducted as a shebecti -

lu pointt cf strict law - wvaiti ili
convenlience of an ex-bailie and ai tar
contîcillor wvho are both about Wo k
corne jci n t.proprietors of the iî
wlitn a, licence lias becît securc.e *ffr
trustees in possessioni of the liold.

jwho were the parties referred o ii

the letter, sued the writer thiereot' lOI

1 -5 (1)
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1(6>1(, Tllat> the lettCer wvas tnot, liel

lis., 1'; ()i sri et1 aw tuIe iI>1ie-
hoîs -as .bJcicwn ) mdl (2) the letter

woi d îlotý l>e.r aiu iii il Il Oit o or 1>îeali

29 Scot. Lawv BMI. 2-17.
-voie.

'l11( ilitiprtatiOii caiiiso oi1 tliecPbi
Y îoî~ A îîîîdnQî tAct 18562, tdelines a"So
Ipeu l' ais niteai ng id iticlîîiîîgiý Il lv ery house,

sliproj> ') i, preiiS' 1, pla>Iice Mi %v'iici spirits,
etc., o1- exciqablo liqiiors lire trafficcked in b)3
maùili ithlit, a ced lficate anîd excise Iicelise
i th:it hhl

LivCizyS AI1Eî,r,LÂ'NNx 0AS Sec

Mici Coq).Se 1. un (r.1

1,INTOR ANI)C LIeENEN-S el

LOCUIO Ser-Se fiî1 P-IC(10

M LII U DPDi)MAGE-Se 1arn-

ÏDEON O Ei«,'i P MN - UISc

VIIOS4 V.xuo C.î<î 227s -S IelCo

PAN AMS.. AT

Uoil arîilSIot Vpp isîîoî-Supl. ter

;u[eIiifor1 a. writ of* ittandaînus Vo
Oiîtpel the respolideiits t'O estabùish a

Selitooi (listiict iii t;he 1);rist of'
t(.Iictoie, ini aceordance witlh the

nDis of a«- sentence rendereou 1 appeal
y the superiniteldenit of educationi
(Iui 40 V. c. 22, S. 11, (P. Q.), the~

'Pofdetîts pleaded inter alia that te
)Perilitend(ent haI io, jurisdictiou to~
ùke te ordeY te petitioni ii appe-al

thec SIPelýrtetideit nioV havinig been
pî'ovcd( of by thiree qwal ified visitors.

te decee of te superitpdent
Ieged titat the petition wa,- also,

1,57Monitid Lau.' Digest rtud Reporter.

itiPt'>\'fi etîIy otue L. , i ijO(t)<f*

lIèl<i, affirniliug t nle ill(lglltellt of'l'lie
4Coll-t ofe Qîtee 's Beteil roi- Loweli

(3iuOIL( ipct sidc> , I liai OIie pet'i tioli
i li ai>pe-al lîtusit, h ave litle api- oval of*

tv Iere v'isitor.s <jual ifhed toi- the inn n lici-
pu-lit'y NVhICîe te appeal 10 t1ue stipei-
it-lt.fŽ1it oiiiael auîd as 'Vie Rey.
A . i)csei'ey, mne of1' tule tie roc ,rj 5 joiýs

NVIîO ita(I -sîglieol lite petit ion iii apîtea.i,
wa1s 1)a1'is I)Vie8t; o>* an adj.oi i i i par'ishi
aid l iot; a (jialiiO3d sCii(>0i visiftor Jor

the niieiipztlity or Ste. Victoire, te
sentexîce reifdered by the supevnu.
tenldent wvas unl and void.

T>eIeîeau, ,J-, disseiited 0on t;he
groilld Qiat,ý as the d1emre of t'le
Silt)Ori Ilt'cildeiit, st'ateol tat L.1 te

iisjecVo. ot' sehlools, w'îs ai visiter, il;
Wvas p)rimau facie evidlce tat te

I*orma-ýlities r-equireol t'O give te pr
i utenldenit, j urisolictîoii had bâeil coin-
piiel ith. C). S. L. C c. 15>,s. 25. Iluis
v. Commissaires ('«le cSie. V,,ictoir-e,

Su pr-eine CV. ef' (3alad<, Nov. 1891.

2. 1EvîsING OFFI-EIZ-EL;"CTIoAL
PuA.NCHiisE Ac' , R. S. C. C. 5ý S.i 19,'33-NoTIcE 0F Olt.il!-C'rîoN TO NAIllt'S
ON VOTEitS' LIST-GROUNDS OF Ole-
JEOCTION-" NeT QIJALIFIED "-V,%LIl)-
ITY 0P, NOTICE-RULING ole REVMING

OFFICEMZ UPON-APPEAL TO (JOUNTY
JU)GE,.

A noVice under sec. 19 of the Elec-
toral Fr-anchiise Act, R. S. C. C. 5) as
ainieuded by 5C Vie. c. 9, sec. 4. to a,
persoit whose naine wvas objected Vo, f'or
the purpose of haviitg te naille Vakei
off the voters' Iist at the finial î-evisioln,
silnîply gave Il noV qwnaiie 1" as te
grotnnd of obýjection.

fflldl sufficient. Tlie revisiug officer
(wvho was itot a judge) havinig rulcd
tha; te nloVice was valid, te persou
whose naîtte was ebjected Vo appeaied
frei. that ruling Vo te Couuty Judg-e,
who hieu Vtat te notice was inivalid,
aiid te revising officer thereiipon re-
fused Vo -o on and itear the compiait

JIeld, tIiaV no appeal wVas giveit by
sec. 33 0f te A.ct fi-oui te revisig
oilicer's ruiixg ; and therefore te pro-
ceedigs before te Couiîty Judge were
eoram nom jîuUeie. A mauondamîs wvas
graîîted. Re .Liltey v. AllUn, 210O. R.,
424.
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MARITIME LAW.

FOR BîMNEFî'r OiF Nr1 'JE - xI'N
oie~o sEU NI E FrOUI'rs 'ro SA %v u:

A vessel loaidcd Nvitlx e.oid straîndced.
'l'lie ownies of' Mile Curgro dcesired to
t.akc fixe Coal ouft, wlhichIl olld lhave
becul donc aI înl expenise, but the
iiiiderwvriters of' t;hIe shi p refuised t1o

l)lntthis as ift %votd inniehx incerease
t'le risk to Mie vessel. ExtraIordinlary
eX i)Cllse wus gonle to lor the PUlI)ose

0f, Sa-vinig bot;h vessel aud cagand
iliost of, thIe eari-o W.s sav'ed ; buit the
%ves-sel wa:s a t-otal los$.

fld,(l t-a.t the owners of the, cargo
wvcre onily liabNe te paIy a rea1solnable
aLlflounlt, tor tie cosýt, of*.savingc the coal,
anxd f.hat thiere wsas no cdai l for geiieral

Ivqreag iilst. the coal saved. Judg-
ientfs of' Boyd, C3, I19 0. R. 462,1 auId of'
Mie Quccnel's Bencli Divisional Court,

-)0 0. R. 295,1 airnied. 1Vlýqet 2tssitr-
anice Co. v. Onfario Coal C'o., Ontario
Ct. 0f' A.ppea.1, tJai. S, 1892, Qui. L. T.

MASTER AND SERVANT.
1. E0[PLOYERS AN\D VORMNACT,

1IS75 (:;S & ,3! VIe., c. »0), s. 10 -
\VO]w1r.AN - PERIsONEGGT IN,

MNA.Lxtiouiý - ir, ANm) Sun-.
SATA.OCCUPATION.

'Ple test, of whiethcr ail emiployee is
enggcdin uanal labourwtn i

11ca11ii n of, tlie EIli pioyers «1nd( work.
Ilxenl Act, 1875, is-whieùher sucli labour
is ]lis real anîd substantial einploynment,
0r whietlîer it is iincidentai and accss-
ory to such ci3i ploynxent. Tie ap-
pellant, a.1 grocer's assista;, s

(Iluty it mras to serve customlers ini a
shop, lxaid also othier dulties inivolviug'
ilanual labour, suchi as xing,-iç Uip
I)arcels for custoillers, earrying pareels

I romi Mie shop ho t ixe CarL at the door,
tud bringing tii) goods fri the cellar
to the Shlop-:

11>11,rQerî g thcl <ecision oft tlle
(iueeiî's Benei Division, fi;îtsioli
occi.upatioiis wV(WC ilicelital t() ll k

-1,11( sîbfîîta eni loyiinit as; a saiis
11n11, and that, lie wvas not eiitgage<fil l
iiialiial labouilr w itiliiii t lie iiixcaii t g (
tule Ilxi)oYci's anxd XVorkîncne Ael,
187 5. Bounel v. Laivreeu'e [1892], i Q,
B. 226;.

b>. N[srî,A! SE TÂ'Ir - Rs

0Foie iO MN1 -C 1ev SP - 0,uiS.
'LPION FOR JURY.

Asrat by ctctrixug ail eilîîploy.
nIenlt cesitng the use of's p
doos not; assumex ie risk: et' an i iixj un,
by reasen of' thcir stibsequuit iey resu
dlifuoil, wICr-e, wileii fixe %enrae , a
muade, tie stcps wcre îlot; wcy, no0r ývI
tlherc rcasoni to suppose tixat thle l'uNi
iicss involved a risk ini regard to f lieilx.
Ail ellploycc, ini tfe,(illiiig to eut.r
lier emîploycr's mîill by stcpls wlieh ie-
Uic oniy mîxans ot'egî'ess, anîd wvici(;re

î'eîdered iey by the f'rczing of pa
failing froîn sto-ips f whîehî fût;r
suie is awarc, do0es Ixot,- as imat tler lit
la1w, v'oliîtariiy zt--sumxe ý)risk, wlîih I
slue uiulcrstandfs, 'vhere the d1egree 'if
slippcriness is not detrmin:ulele iiv
ocîx la r i is pecti on. PiIzqcr-aleI v. ('<c
necticiLt Rliver P er(Io.,) as Slip,
Judicial Ct., Dec. 19, 1891, 15 Alb>. L.
J. , 166.

N'otes.
1. lii Thxomas v. Qeuzu-ermaine, I S Q. B .

6815, J3oien, ri. J., suxys: " lse Ini of s
occupici, of promtises whichi lave ain el'ssscsssi
dangsser tipon tsoîin i'eiclies its vaisliigloz
iii the case of' those %vho are, cognî/it tif Ésu
fuil extent of' tihe da andi voiutiifv r:
tihe î'iski.*"

*2. [t woul b lo xmjust that one ivise fWi
and voiuntsuriiy assîsîsies a kntot'ss rislc ibr ivJù;;
anether is, in a g-eneral sense, cuhi)abiyrev
sibie, sixouid lxold tia otier res>Jusiili
d:îîssges foir tihe consequences er his oiva ri
pesure. In Ywrmo it h v. France, 11. Q. iB. LI
647, Lord Esier, ýM. R., expresses tlie oiÙM
thiat iii suchi a case iL is incor'rect. te sayt Ilà

tise defendlant neo longer oives a dîsity 1i1
pl' intifl, but tisat it sleioid ratiler be si
tise dumty is one of imîperfect obliiîion
forinsinco of' whici the la%' wviI1 fot ellfosceè

.3. It bias been hield by soune tisa i visrl?
insu is net physicxiiy conssîsained, 1 Mer
cati take Iiis option te do a tlii'ng* or lot lý
it, aud does it, lie mnust be lueld te ile il',
untariiy. Seo opinion eof [ord BianlWel
ifemlbery v. Raillvuy Co., L'. R., 14 Aly pi'

179, anmd thse dissenting opinion in i e k(

1.5 S
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60;., -13 N. Y. :502. l'tilt. bi~ale .11aîl.lîr-
ia go1el'.1dly, olle iOi ili an1 (!xigeiicy 1reluc-

t:t ti eterianîaîes to titîce IL ii i-4 tiot ludti 80s

ti 1ail I jll1Iges i n ' it O til q 1uestion
<vietitIlr a Sel-vait %V110 dstier doect, in

li<Uli.v. liot 'X istilag vli e enitered t1w
'îitQ î1icIi the ii(SQ 1 >01111l to, rejîaiî.

thi tlnnti to loso lais place by -ollinjlainli tg
ori , or. iîei*tsing- to %vorlIc Ilîntil it 18 repaired,

S11:11 be lid to haive voluiltavily assinieal the
nkIn ilembery v. Railivay Co., supra, Lord

till'emiot rtec0ver Ii sull :î cjii. 40, luile the
font chliucellor andal 1ont lltrsclhell, %vitihout

a~tr it an oIiOn1, prelèr- 1.0 1<001) thie
q%1estion1 -pnIî future coansideration. lii
Thriissell v. Ilaudy1side. '20 Q. B. Div. 359, the
Coivît, tfmil ofQeî'sRn ias tmat a %vorknan,

b< le ontialuiing 10 %volc runier sudl circulistani-
-(ces tlces nlot volntiiui-ly assumne tuie rîskc ; anid

in l<amuah v. Flranîce, 19 Q. B. Div. 647, a
1111110lrty of the Courd ol'Appeal are 0f the saine

.fiaselas elsewliere,
)-iiitifisIivoben pecadd ironi recovering

.1 1likC %where thel' assiliiption 01* the riskc grewv
nit of ant iml)lied contract in relerence to the
condfition of' tling ýs at theo tilune of' ct)teritig thîe

deè,atsservice, and %vlere tliey voluntarily
.ssrnuied a1 risk wilîi came into existence af-

ulewr.Moiulloit v. Gage, 1 38 MNass. .390i;
~j<ilOv anuîf. C'o., 140 id. 159; Woodyv. Locke,

~i47 idl 604 ; Muarphy v. (Jrecley, 146 id. 196 ;
,PJiud(llesto7& v. Mlachine Shop, 106 id. 282; lPingree

Le;llaizd, 135 id. 398; Gilbert v. «uiid, 144
~il. >)01 ; Lo (i-oly v. Jaili-nad Co., 150) id. 4*23;

Ahleiloî- V. ilfaitif. Co., id. 362 ; Minor v. Rail-
!rond C'o, 153 id.

T his court lias recognized the doctrine
Iliil more knlowvedge of a danger will not
iecludo a piaitiif fion recovering unless lie~aieite risk. Scanlom v. Railroad C'o.,

17Mss -18.1 ; Linnelean v. Sampson, 126 id-
511>, ; Fé-ren v. Jailroad C'o., 143 id. 197

:'Inl>i. v. Mlanutfacltrit!l Co., 140 idl. 150
';Villiorns v. Chitrchill, 137 id. 243 ; Laîvless

Jaailroad Co., 136 id. ).
-7. Xmay otlier cases in wilîih the plaintiff'

'qs 'lot beoîî precluded fi-ouii rectivering niiay
e r-efetireti to titis priliciple, and soîne or' thelil

m'e prOptCily i-est on the -round that therle
ire sucli consideratioîîs of duty or exigency

1cý-tilig liîni as to pi-eselît a question %vvhether
-tiksliîîaption of' the rislc ivas voluntary or
fl 1er zit 'xigency %vllicla justitied i is action
iindiieceil liini unwvillingly io encounter a

goi ta which lie wvas ivrong'ufaly exposed.
oiero,, v. lvcsqtield, 154 Mas.-; Mlahtoiey
R«cil;oad Co., i04 id. 73 , .ymat& v. Amtherst

H7i. 33t ; Thcomas v. Teraplc Co., 10J id.
Deivcaire v. Bailey, 131 id. 169; Looney v.

cheaii, 129 id. 33 ; Gilbert v. Boston, 139
313; ,cicert v. Jailroad Co., 43 N. Y. .502.
SWilether tho fear of Iosing otie's situation

11Il constittite suci anl exitveîîy wliere tire

i
phie<' :t 1.1 î>IICOliv da(lgeri<)s i>y reasofl 01, t- ae
noeglîgenlce o! thoelinî)lOyei to repair it, cespecilI
Iy il* notico or the dlanger liad beecn given hy
the servant, and tilwre laad been a pr'omise
sp)eedlv to repair it. Sec Ijeari, v. Iuilrad,
139 MI.m. 5St> ;!l v. Gaisc, 142 id. 3:06;
IVésicotl V. Jailrottd co., :<i~.,27 N. HE. liel.

9. O.1borîtc v. Ja>ilr-oiwl Cor., 21 Q. Ii. 1)1v. '220>,a,
caLse inI %vliil the pùlantitl -Iled Lo recovt'r l'or
an injury recca ve'l i n goilng t1iw somce icy
.tolne steps, 15 prec3ily siinukr11 to the presenit
onie tri respeet to the maini- of' reccCiing t1

M.IBER~i~ît MeV 'A RLIA MENT-11 ci
Ba, i z i )tcy.

iNLEMO1RA NI)M 01-7 ASS<Cl ATIoN -e
(.onîpallîes 1.

MUNICIPAL CORPORATIONS
- ýSî-M, Xlf,'o CONTrACT'îS 2 - Ni-,--
cGHN C E 3.

1. Býy-LAW~-ILrV îýîty STABLE~îS JN

frcld, thander t' by- Iaw of* t,îe
city of Toronito relatiîîg t;o livery sta-
bles aild cabs, a Person I ivensed a's a
Iivery stable keeper, but. tot hvin a
eah lietise, eanuiot for the IflW-soý ot'
sol.icitilig )asC11iger-s, stand Nvitl his
cahz at places, thiottghI o'vned by hirn,
other thall that iînentioned in Ilis hi-
meise. Regina v'. Gurr. Ontario Conii-

mlonl Pl"eas l)iv. Jan. .892,ý Cali. L. T.
2. N~î~«;xE-C R~O F 8TREETS
-Ev DENC-QUETIONFOR J URY.

(1) 11u an1 action agrainst a Village for
injuries caused l)y a, fit on the side-
walk,ý evidence that there was ou the
sidewalk a ridge of* sniow and ice live or

ix jches high, wvhich wvas unlevenl ami
very slippery; f;ha-t the ridge hlad beeîl
there for a weelc before the acýcid1ent,
and was forned ini par-t of suiow thiat;,
liad fallen more than two weeks before,
andl that no0 atte]ult t-o rnove the
ridge hiad beemi imade, is sufficient to
justify -a refuisai to grait- a ionsuit. (2)
ILu ani action to recover (lain1agbes f.or
persoxial injuries restilting froîti a fiait
on a, slppery sidewalk, the questioni
a-s to wliether the rectocele froîn which
the phaintiff was shiortly afterwvard
found to ho suffering was occ.asi<>ned
by the fali is -a question l'or the juiry,
wvhere there is expert testi muony to the
off oct tliat rectocele ighflt ho produceed

Lcuv Dýqe-Ç1 mid Reporier.
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by a fall. Second Divisioni, Dec. 1, 1891.
Keane v. Village of Waler:fordi. Opinion
by Haiglit, J. 8 Newv-York Supp. 790,
affirined. New-York (3V. of Appeais.

3. MUNICIPALITY - 1FINAL JUDG-

DORSED WkIT-SUMMNA]Y JUDGMEîNT
ON-MANITOBA.

In an action againSt a rnunicipaiity
Vo recover the anlounV of certain de-
bentures te writ of suxnrnons wvas
speciaiiy iîîdorsed, aud (leen(lants
liaving a)ppeare(1, a siulîons w;as takenl
Out codn to the practice !ii te
Court of Qtueen's Bencli lu sucli cases
cailingr 1ponl said delendants to show
cause aV a day n.-med w-hy judgxnent
shouid noV be signed against Vhelîn
surnmarily. On te return of Vhe
sunions the judge before whiîon it wvas
eturnalC aft*er hcearing the parties,

ox'dered that plaintiffs should be at
liberty to enter up jndgxnent in the
action l'or te ainnt indorsed ou the
wvrit. This order was affirined on ap-
peal Vo te full CourV, and a furtiter

appeal wvas soughit by the defendants
to lite Suprenie Court of Canada.

HUeld,> that te jndgment souglit Vo
be appeaied froni wvas noV a finial judg-
ment withîn te mieaning of te Su-
pri-e Court AcV, and 110 appeal there-
frorni would lie. A.ppeai quashied wvitIt
co-sts. uiciatyof 3forris v. Thie
London and Ganadiait Loait Co., Suîp.
Court of Canadfa, Nov. 17, 1891.

4. BYr-Liw PIZOIIBITING SUNDAY
1>RE:,ACIIING wN PIAKSl VALIDITY 0F.-
iR. S. O.,1 o. 1 8-tEC 504 SuiE-sEc. 10 -
VIOLATION 0F 'CO,'ÇSTITUTIONÂ%ZL BIGIIT
-UNiASONÂîLNE SS -JNCEMTAINTY
Il SABIBATHI-DAY.")

IL is provided by R. S. O., c. 184, s.
504, u-sc 10, that te council of'
cvery city and Vowvn ma.ýy pass by-laws
f'or te xnngixitof the fiarta, park,
gardell, etc.

Jfcld, that te municipal counicil of
a city had power under titis enactinent
Vo pass a, by-lawv providing that no
person shal on te Saýbbthl-day ini any
public p«ark , squiare, garden,ý etc., iii
te city, pubiicly preach, lecture, or

deciaitui.
fflalsq., that te by-i-aw violated

no constitutional righit, aifd w'ais uoi
unreasonable. Bai iey v. ihx .on
L. R. 8 Q. B. 118 1foliom-ed:

IIeld, aiso, titat thie 1)y. ]aly ivs iloi
bad for uncert ainty as Vo te day tlii(
week intended, by reason of te uo
Vhe Veriu IlSabbath-day." Il Re Cribbià
& Tite Cîtyl of [Iorontoe 21. O. R. 325.
INotes.

Bitiley v. JVoianison, L iR. 8 Q. B. 1l 1ý, a
a ca- e arising out of a breach by die tlpell.i»t
otthe regulations made by the coIinntissioterý
of ler Miajesiy's ivoîrks an>d public hutilflill
under te provisionis of' an act for thie re
iation of the royal parks and gardeus. 'lie
breacli complained of' was a violatir- of' tUi
ruie that"I no public address rnay bc tý'iiveredl
except withiin forty yards of the noticeboi.-d
on which titis rulo is iniscribecd." Cockburn,
C. J., said, "l1 think it is quite clear tiat the
regulation as to ruies being mnade by oiie o,,
other of those authorities, for te purpose o!
inîposing condfitionis on the delivery ol* id
dresses it the park, was cleariy witliin dit
jurisdiction oîthe ranger or~ the comcnissioieri
as the case rnigltt be; and that being soe. ue
htave no authority liere to look into tLv
ruies to see whether tlley are reasonable auji
proper or not." - IlThe appeilant's coîîse
seented to be under the idea ivhich lias ber
lateiy put forward, that 'persons were emtid
by iaw Vo dIo wliat tiîey liked in the p'k
niake speechtes or anything of the kiind. 1 àm
awvare, of no legal principie and no authoritu..
which says anything of the sort. i arn qureý
sure that personi are not entitied by lait î
niake addres-es in te parkis, anid consequeimi
te passing of titis act -%vhichI says thlat th!i

salal not nake an address, by no meanii ia
feres wiLlt any rigit tVo which by liw tiiev rý
entix led."1

MUNICIPALITY-See Mui. Corp. 1'

MUD-HEPS-SCeNeghigextce S.
lmuRDERI - Sec Crintinal Law «,t

IProced. 1.
NAvIGABLE WATERS-See Ripant!

AND SERVANT - MUNICIPAL CoIZI'.

1. To rcst the ari upon te wIndOTi
sill of a cal-, provided it does L£
proVrude, is noV ineligence e.'
but if it does protrude, thieýctlcodn,
nlegligelt, iu te conitemplatioln of 131
Garrico v. Wie st Virginia cent. medJ
Ry. C'o., Sapreinle Court of Appeïlis
West Virginia, Nov. 1891.

2. INJURIES TO PERtSONS oN Tiit(
-CONTRIBUTORY N.LEGLIGENCE.-
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ilfotth,?/ Lc6w Di

ptiititilr while wvalkiîîg aloîîg dle-
fend înùii's tracks looked both waýys be-
icre, lie stepped on Mie first tu-ack, bt
lookzed 110 more to'svard the west, froin
\vlbith direction lie knew Mie tini
%votifflco.0icl aîd was Mien aboul duie.
Rie e.1ossed the lirst and second tr-acks,
iîîdl wýalked toward Mie east between

isecond and tliird tracks, -ald close
to the third track, on which lie knew
tic train would pass. .1le had on am
tlsler overcoat, wl ti tiie Coi Iar t rn e(l
111)1 blit the air wsas Stili anid the miin-

lîadby otiiers.
Hreld, cltiiutory negligence suffi-

cîeîît to delea1t lus recovery. Second
4Divisioni, Dec. 23, 1891. Scoit v. Penn-

.%l/li-aid R. CJo. Opinion pe>r Ci(JIaM.
(1 N. Y. Siipp. 189, 1eversed. New York

SCourit of Appeais.
3. Il)Aîxe r!zoIS PIZIEM1S--VAUILTIUÇDI!ER SIDEMWALK-CONSENT 0F MU M-

S(1) The owvner of aCity lot, ivho lias,
ýVàhÙl consent of the City au1thorities,
Lostruceted a van,.ilt under the sidewalk
ii i front of his lot, is not responsible
foi inijuries received by a pedestrian
)vho falls inito the vault on account ofIthte breakig of the flag-stone over it,
wYiîere nio actual negfligence on tie
paît of the Iot-owner is shown. Jeit-

,mytîs v. Van Sha(ick, 108 N. Y. 530;
ho«oCityj v. Robbins, 2 Blaek, 418,

25; Robbins v. C'hicago City, 4 W<aii.
ýb7 79; illatge of Seneca Palls v.

Y*'d111skil S Hllii, 571, 573 ; Vant O'Linda
SLothtrop, 21 Pick, 292, 297 ; Fisher

TNAL'skell 21 i'îiclî. 21 ; Gridley v. Oity
ý-e1 I3loomington, 6S 111. 47, 50 ; iVelsoi

G (ofrcY, 12 id. .20, 23; Clar-k v Fry,
8Ohiio St. 358; TVrood v. ilf.aris, 12 Ind.

15M1àllory v. «riffey, 85 Penn. St.
15 lin n.dlhauiset v. Bond, 36 NVis. 31
rri i v. Bmwler, 5 Robt. (N. Y.) 482;
2Dili. Mmi. Corp., ý§699, 700; Cooley
oi'tS, 7-48. (2) The consent of al eity
the construction of a vaufit uinder

te sidewalk ini front of ýa business
loek, maiy be infer-red fromn the c
ilescence for- ine years of the public
flice-s iii char-ge of tiestreets. Second
iViSion, Dec. 8, 1891. Babbage v.
oicers. Opinion by Vann, J. 7 N. Y.*J)PP. 306, affirined. New York Ct.
t1PPeais, Alb. L. J.

rest and Repor<'. i6

4. INJURY TO CHILI) ON rfRAýcIç.

in charge of lier lia) f.-rowil sisteî', wh'lo
wvas iii ieir houise aii work, SU ppedl
itito the sti-cet ltseîti by the Sister,
.1,1(l wvhile tiiere w.îs badly lînit hy
dlefendalit's hîorse car>, wilii was beiiîg
Siowly puhled Up1 hi)) hy thie regillar
luorses anid ail xr t 0'- liorýse. A
witnless testified t1lîat lie sa,«w ilte echi)d
oit the d1own traek (.-siirover to
tie other track wviile tuie ear was
abolit 10 feet aWay, andl Ieard people
Slîouitîng' to thc driver'. UcI thlîe
turuedhis baelk, bu(t, ut renlewe( l sîout-
ing, tuli-nC( agaijn, aiîd1 saw lie chiild
knlocked (lOwVu by aile of' the iioises.
The driver' anid tow boy boath tcs;tifiedl
that they weî'e looking sti-aiglit aliead,
biit did iiot sec the clil(, aitd klnew
îîothing of' the -accidenit lintil tue voit-
ductor biew his wlîistie to stop,ý wliiell
was after the car had passed the eliild.

JIeld, thiat a verdict foir plaiîîtiif
'solid not be set aside as unsiipportedl
by the evidence. Gira<lo v. ('ojiy
Island & B. R. (Jo.,1 16 N. Y. S ilpp. 744
N. Y. Slip. Ct.
Vo 1 .

cas tse very îuuchel resembles the, remeit
one of Dufresne v. ?h/e City Passeiiger lily. CJo.
IN. L. R. 7, S. C. In this Court tiie plaintifi
Nvon. his case, but the Court of' Queen',. Benclî
iii Appeal reverzed tlhe (ecision, MN. L. I. 7 Q.
B. 214. (See Moithily làaw Digest and Reporter
Mý,arci. No. Article on Conti ibutory Negligence
%vhere thiis and similar cases are thiscusse<1)
andi infra No. 6.

$IMPUTE» D LG~cî-lîNo
AND IESE

\Vhere a telegraph coinpany pern is
a, uiessenger service comipaiiy to stritig(%
its wvires on1 the poles otf the teleg-,ripli
Company, and the two occupy towards
each other o",ly the relation oflicenisor
and licensee, the telegrraph Coimpaniy
is flot liable for Mie neghigeiice of the
inessenger service Comnpany il, permit-
ting its wires ta l'ai to de pavemnt;
and reimain tiiere, to the iiujiiry of' a
passer-by. ifolmes v. Uu.iou eerp
ainff Teleplione CJo., N. Y. Suip. Ut. Nov.
1891, il R. R. aîid Corp. L. J. 55.
-£otes.

1. lThe rule secis iwell settled that to render
one person liable for the negligence of anothe-
the relation of master and servant or, principal
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and< agent nust exist. SIevens v. Anstronq,
6 N. Y. 435i; Eliaglisli v. lireimai, 60 N. Y. 6iO9.

2. 'l'ieîe is nothing ini this cage ichel shios
that t te defendant borie sitl relation to the
niessenger Comnpany as to makce te foi-iler
liable form Lie ieghIigenice or iisconduct of' tie
latter (Opinion of' the Coudi).

6~. Ciimi) KiCîLîiE ON STRiEîîr IRAIL.-
W'A Y.

liUreversing the j1udgîileiit of
Loranger, J., M. L. R., 7 S. C. 10,1
wlîere a. chil, two years of' age,
thirollgh the negfligene or wvant of
vigrilance of its parents, is allowed to
leave its resideiice antd -et on the tr ack
of a street railway, and is killed there
l)y a car of the railway compaxîy, wvith-
out ainy fault on the part of te
elîîployees of the conîlpany, an action
of daiages by the father of the chuld
wvill itot be înaintaiîned. Cie. (le C/leni&
(le Er ('1 Puss«gers de .3fontréal v.
Dufremie, M. L. R., 7 Q. B. 214.

Seo -ilso oui' article on Contributory Negli.
gence, this nuwber.

7. IABIrITY Ole S'rîIùÂi)îlOÂ'r OWVNE1?S
î.,o-AcTIOxÇ BY A FATIIEUZ i DAMi-

ÂGs irOR GI)ET CUSINO, mis
l)AuGu'raj.'z.s D Â'-A>BI.FROM
.1 UD)GME1-Ni FOR P. 'r DisMISSîED
\VITI[ COSTS.

iPlaiintiff'*s (langyliteI, wvho was a, pas-
seniger by dlefendan-tits' steamer, fel i
over-boatrd and vas drowvned iii con-
sequence of a gatîgway, against wvhichi
sie was leaiiig, hiaving been Ieft in-
sccnrely la-tsteîîedl. Thle defence mnainily
relied on was Conit ri butory niegligeîtce.
It w-ais shown that theî-e wvas a caýbin
l'or passeng~ers,' antd that, at the timne
of the accident, there wvas ai heavy sea
andi the vessel rolling and pitclîing.
It was also conitended thiat plaintiff
suffered no0 actual peeuitiaiy loss. The
cause was tried before a jndge witllout

a jry, who found l'or the plaintif,ý and
aisessed daînages at S.300.

An aI)Iealù by delendants wvas dis-
iSSed withi costs. lirCAcIlim V. Ross

et «1, 22 N. S. Reports 264.

8. IRQA» - OBSTRUCTION-MD
IEPSLEFT ON RoADi REPARATION-

FAULT (SCOTCii LAWii).

iioadsineni in the ordinary discharge
of their daty accuîuulated the xnud

raked oir the CrowvRoati, iii thet it(ig..
bonrhiood of* Glasgow, inileaso
Ar'.01 8 to 12 ilîches iii hefight, iii eiose
1)loxiinity to the loothlpath,1 ii froit. 01,
Certain) cottages, anid let i t I lierv fiq
a- few (lays to isolidify l)efore cari jîî
it away. Thie road was not. liglited ;it
nlight, and a woniani wvho ive( inl mit.
of' the cottages, vhîi te eildea-VOI r'i nu
te cross tle road after dark, i pr
over one 0ffthese Ileaps and broke l-u.
arin. T1heîre mere no cottages îmi m»
foot patit on the other side of the ro0ad.

Il(Il, (witholnt layîng downl alv
geuîeral r'ies as to road cle.iiiqrl
that tiiere wvas fanit o11 the par't of
the roadsiinen iii leaving sncbi hcapl),
iu sucli a place, anîd that the rmi
trutstees were lhable ii <laiages f ilm
injured woinan. Nelson v. Diltemr
shire Road Trmislees, 29 Scot. Law hýep.
261.

11. IZAiLRoAi) COMýPANiE.S - Accî.
DENTS ATCRSIG- G IE(-
EVIDLeN(CE-.

In Uic .absence of statuites regflatiii
the timne alld annner of giv'iln gsgmis.
the failtî'e of an eugineer in echarge mi
a locomotive to ring, tlie bell oi-soid
the whistle at the intersection c f a
ittili road, or a point Nvhiere the puiic
lave beencut aituailly perinitteut to
cross, is evidexîce of nlegligen ce.

For a moving train to omlit to giv.
in a reasomable tinie, soutle simalwlieu
approachi g, a highiway fromit mkb
the train is hidden by an enibukiieut.
cnt or cnrve, is negligenc per se.

Whiere a railroad counpany lias ceeti
ed a w'histle post at a proper ulistaîe
f rom a, crossinig li ord er to n otify egri
iteers wvhere to give vanig ami thW
public are led to believe that a signé
wil1 be given at the post, it is iiegl
gence if the engineer, in passiig wut
a freiglit or passenger train, filu iý
sonnd the wvIistle at such post.

Wheî'e the person ji ujired wouii flt1

have ventnred upon the trac]; mi
crossingr but for the negligenc of II
engineer in failing to givle ariCiflfIP
the railroad counpany is liable, 0lit11E
plaintiff inay have been carese il
exposing hiniseif.

In an action against a rajiroatl CO
pany for damlages resulting from PE-;
sonal injturies te court prop)eri) "i

If-)12
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StîIilet.C(l tie .itirY thait it wvas the Ilitv
of' lailtif as well as the cug1'ýilneer ta
kepl a« proper, lookouit tî't a crossing,
:111d 1,11at olne tille Iookiu<r and< listen-j
ilig at a (distance froîn the triick is ulot~

~ iprlookout ; Ihat phai ilti l sîtould
haveý- used is mCises ofsighit auid hear-

ig;amid tlîat if, by 1iire to dIo so,
lie Cetise<t flic iujury, lie could not re-

Wliere the testinîony iii regard to
coit-ilitory nlegligence was coltlict-

Villiv, thie court righitly refiised to charge
> htil; was '' hie dulty of plaintiff to

sec fflid lîa,'and that lus fa-iluire to
(10d so was equivalent to uîot looking or

îlisteingy silice suceli a charge would
ld(eciîe flic question of plaintitr's nie-

PI îiitiff test-ilied tijat lie and Ibis
hfîitiir camne along the highway in a

coed wagon, anîd that plai titfflook-
-d e(severaýl times to se if a train was

coiiuiing, aiid that wrhien within about
tivelity yards of the crossiîig lie stop-
ped thc wagon and listeiîed, and thien
i-ode oni the shaft, looking( and listen-
1 itiigan did not sec nior hear the train
maîîiil tlic horse wvas o11 the track.

J~ liell, tlat because thiecuginieer testi-
lie(], aiîd iîîtroduced a manî to corrobo-

Srite Ilis opinion, that the track wvas
! visible for several hundrcd yards 1'romn

tiue Iighiway, it %vould have been errol
Sfoi- the court to instruct the jury that

*itlîey imust disregard piaintiff's state-
111e1ts anid finid îtgainst hini, f'or in snicb

111coîllicL the court could not instrulet
1m to the wveio'ht of the evidence.

It was flot the duty of pl, intiff, if
,'ti- listening at twenty yards' (lis-
fiîice and riding on the shaft lie neithier
lieaffl inor sawv an approaching train,
to get dowfl and look up and down tie
ti ck, evren thougli bis view of the
ah load1 lne Nvas obstructed.
If the enigincer saw that the horse
is ttached to a covered wagon, and

oiîl sec that tHe occupants wvere iiot
i ie, ou1tlook, but were inside the
*agoi1, it wvas bis duty to stop bis
liguue.
If the engineer failed to give the

sua sgnasthen it was his dut-y to
ceP a more vigilant watch. along the
rack.
Plainitiff showed that soon after the

'st ancd Reporter.i 3

accidenit dlefeiudauiit rýepaiiîed the lui l-ý
road crosýqilg wliere Hie accideîît took
place.

IJcld, that.sinlce S1101 rond iiuay aflso
have heen a plaiitat i(f îoad, wiehI
defeîîdIanit was r-cqutircd to keep ini
repair 1111(er Code NÇ. C. s. 19755 it,
wvas tiot prejudicial to allow the testi-
xnony. Ilitkie v. Richmmu/ & D. R. C<.
il R. & Coi-p. L. J. 81, Supr)ieuîîe Couirt
of North Caroliîîa, Nov. 189].

INEG(L1GENCE 0FSuiI> -Cris

INOTARY, SIGNATURE BYI JN QiunnEuIÏ(
-Sec Forcign LaLw.

NOTICE, VALIDITY -M dmu.

NOTICE, TO OWxEuI, OF. PREMIEr;S-
Sec Boa,,rd of Health.

NUISANCE, ABATEMENT 0F - See-
Board of ilcalth.

OD1N.ANC15, VIOLATION OF - Se
Criii. Lamw and Proced. 2.

0Thxî'n INSURANCE - See Jn1suraiîce

PARîOI, GUAI~NTEx, BY CROWN

Oî.'ï.'cEu--See Appeal 3.

PARTIES TO ACTION.
ACTION ieOR CON-DMzE

_" RLES JUDICATA "--P.AITIES.,-NEV
BtUNswicK.

Cwhio hiad asiiit pendiiiîr on certain
poicties of insirance, assigned to de-
fendfant ail luis interest in said suiit aifd
said pohicies, and ~ingidebted to B.
& Co., lie gave thein aii ordear on
defendant directîîîg the latter tc; pay
B. & Co. the balance coingii front the
inisurance clainul after' paýyilng whiat Was
dtie to defendant hinîseif. B. & Co.
indorsed the ordcr and1 (Ieivetred it to
plaintiff, wbo presented it to dIef*end(-
ant, and defendant accepted it hy
writing bis naine across the fiace. B.
& Co. afterwarcls gave plaiiitiff a w-rit-
ten document stat.ing that, liaving
been inforincd that L£he, order wvas not
negotiable by indorsemient, in order to
perfect plaintiff's titie tliey assigned
and transferred to hini the orderý ,and
made him tbeir attorney, iii their
nanie, but for bis own benefit, to
colleet the saime.



1<î4 11'llontIl? La-wv 11hqest c6nd Repo2'ier.

MPie inisurance moneys having coine
i ito the Ilmii(S ofIIei(al lie i'efised
to g'ive plaiiitiff an acc,(,ounit or pay
NvIlat wIIs du1e to lîjuti, but st-ated that
prior clins hadm exiausted the niunley.
Ili al acf ioi lOr mi accoun1t ýaud pay-
meuct the dlendanit deînlurred claiig(
that bolli C. and B. & Co. shouild be
11111<1 parties. 'flic (lemlurrer was over-
rulced mnd the saine objection Was
vaised ini tle uinswer. Onj appeal the
qunestioni of -taiit of parties -as the
on011 lîrgiC(1.

Jfeli, affirîi ng the j îdgîneîît of the
court beluov, Stronig, J ., dissentiu<r

thazt the question wvas r-es judicata by
thejud<rînnt on the denîurrer ; if flot,

tue ineiit wvas rigit, as neither C.
uloî B. & Co. wei*e neceSS-ary Parties.
Appeal disîîîissed -wit1î costs. lrce it
v. Jonces, Suprene Ct. of Caniada, Julie
22,4 1891.

PARTNERSHIP.

1. WILIT CONSTITUTES.
S. alnd X. iîmade a conitizlet, mliereby

the former agree1 te pîirchase of a.
tlîird Pei-soli certiain lots and ci-eet, two
bouses tlîereoîi, K. agreeillg to iake
t'le îîeee.ssary aîlvaiiees to coin plete
the saîeabove a, certaini iiiouit to lie

ag.reed tlîat on eomîplet-ion of UIic build-
]uigs S. wolld conivey t'O K. eithler 0110
of lte houses, or a-t the option of* K.,
iin case the lots weire soldl ;t ai priee
satisfiletory to both pa;rties, S. '%VOIud;
zilteî' Payillg ai1 l dVýanes, pay to K.
olle hiaîf t'le Suin realized 011 thesae

it being the iiitent of the parties to

recalizeil by tixesale of saidl building-s."
fleid, tliat t-be aigreernt was a inere

exemit-orv eoîît.ract; of sale a'nd îîot a1
partinerslhîp. Cuirry v. Fowler, 87 N. Y.
33, Dec. 1, lbi)l. Dc>ncîrcst. v. Kô-Lch.
Opinlionl by Ruger, C. J., 9 N.Y. Supp.

726 a.fiîuîd. Ne'-YrkCt. of A.ppeals,
4-5 AIli. L. J. 105.

-2. PAItTNERSITIP ARtTICLES-UEXP1R-
A'rION' OR DTînîI'rOF PARÂ]T-

BYSiI El E',rFLUXION or Trmtiz --
CONTIUAC 0F BUSINESS WI1THOUT

OF PROVVSIONS IN AlTrcuES TOPAT
NE1si i AT~ \Vîu.

A. a.nd B. carried on business iiiffet.
;LIrti les of' par11tîî ersh ip llh i eh -ntal

ed a clause providing that 41 wiî lii
thiree îîîontlis after the expiration iii
deteriiinai,.1tioni of' tb e part n emrsli Il i
effluxion of' tilîîeý1 " B sluold hiave 1h.
option, to lie signified Nvitbin î.lli n
înontIis aîf'ter the (leteriii iatioli o t' 1 lu
1)ar-tfei'.ship, of' purehlasiug A..s l;i
ini tlhe bulsiîîess. After thIe eXpiîa;toli

of* the ter'ni cîcated by flc -tticles i
partniership, A. and B. coIlt-iinUe to
carr'y on Uic businiess wiliiout nin
an v freslîa'' glnct

Ji1eld, that the provisions uof 11wf
clauise ini the original articles giviiug
B3. tlîe opt ion of purehiasiiîg A .s slî;îîi
relulailcî ini force, and were applieit.
hie to the patîesip;t wiil carrîud
on by tlîein a.fter the expiratioxi <il i'
origilial terni. Neilson v. Mossend l hoi
Coînipalîy (11 App. CIls. 29)8), Cou V.
WVilloughby (13 Chi. D. 8613), and Yat(-
v. i,îni (13 Ch. D). 839),dicse.
D(tw v. Jfcrinii.f [1S92] i Cli. 2S-1.

3~. rAFrîî~ N1TER DISSOLUTICSN-
MANAr nE EoA O
RIGIIT 0F ACTIO-N.

1iIcld, 'I'lat, wvlîeî' two îîicuillers. ofa
paituîi'iii whichi liad bcîî d issolvi

ýand wvas l)eiiig vwounid'1p. plaeed ik
tie liaîids of' U. lb irid paî't-y a itiiý

ordeî' to receivc fî'onîi Uie post(bilir
ýail lefters4 addî'L'se<le J( tlle t'oz'nuj

Paî't.îîeîship ; sul-Il order tailînut Ilt
revoked by oîîe only ol' flic paiiý
tlîcîeto.

wlIere thc licietotore cati on.<*i
tiîue sel)an'ately flic sawine biii
the omie wlîo acquîî'ed Uhe, boîok Icil:
(Iue to the firlin lia-s îîot tlic suie vigb;
to î'eceive letteî's zaddriesse lu fo lie vk*
patuîtieî'sltup i itndf even l 111( Ile 11i:'
î'iglît it wvou1d not .1ffoîd hlîi nu 1;10àé'
foi' daitia.ges igairist ]lis f'ormer' par11ll'
upoîî tlîe latter's refusai t<i give. ii'
consent or wn ordeî' to tiat eflc'1. Il-.ý
onily thte riz'lit to an actioni fo luT'
it (Ieclarcd t lieh represenit cIl i
firin ini respect of tliese, letteî's. k!r
1utrd V. 411«irc, 17é Q. L. R. 19$s.

PATENT.

Co-wNiI? - EQIIALE As
'MENT OF A SÀu-î;suu ~IW

Docuiu:',TS oir TITL.-, (X()FvY
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-PvrTENTrs, Da;sîçs, AND 1'rI tRADEI,
31.lzlZ.ci ACT) 1883 (4J6 AN» 47 Vie. C.
57). Ns '231 85, 87, 90-PATEN'rs RULES,

i$, ].65. 68, FowiM L-CoNÇVTI.w'r-
CON5Ç.ID15R]ATION-P-AST SERVICE~S.

Aneqluitalc ïssigiiient, of ,a patent
Or a saeor ixîterest iii it naýy be put

tpwî th rPegýister. A. and B., joint
Owtiers of certain patents, w-rote to C.
~s follows I Ti coiisideration of your
services as the praetical mantager Ii
%vorking bothi ouir patents... wie liereby
ag4ree to give you one.third sharc of the
p-aten ts, the saine to take cifect froxîx1
thIis dae"A. and B. a.fterwvardls de.
posited the letters patent 'vith C. to
assist Juin lui eff*ectilng aL -sale of' the
pa.,tenits, whiich lîowever dlid îîot Lake

plc.C. rcgistered the above I etter,
.111d ciaixncd( to retain possession of the
letters patent ais a co-owvner of a thirdl
sliarc therein:

Jfeld, (afliiing thc dec-ision of'
Ilmer, J1.), Quit sec. 8.5 of' the Patenlts,
DesiguIs, and Trade Marks Aet only
exeludfes notices of trusts ; andf that,
thep letter wvas an iini.ediate equitable
-issigument of aui iite-rest ilu the patent,
iiot defective for want of considceration,
,tndf was I)roperIy enteredl on the re
gister. Ta re Gasezy's Patents ; 8tewvart V.
Càscm;, [1392] 1, Cii. 104.

PENA,.,LTY-Sec Damnages.
PIIYSICAL EXMNT O F PARTY

-Sec Discovcry.
PICTumu;-See Fixtures.

PLED flISu , ASOoMAIs 3.

PLEDGE 0F- AN DEMOVEABLE, ARTS.
jC. C. 1966, 1967, 1970, 197.5.

ITcl<, that thec proprietor of at rail.
ro.ad built by a, contractor, whvlo lias
agr-ed( to Icave the possessiou of it to
lte latter uîntil lie lias been paid the
price of luis undertakiiug, cain utever-

tlesobt-ain the precarious and tein
por-iry possession of the road for t-le
purpI-ose of continuing z1nd completillg
il. Baie (les ('hlelurs Ry. Co. v. 3,iac.
Admlac, Superior Ct., Montreal 1891.
21 Rev. Lég. 425.

POLICE OFr.icEEs' PîRIVILEGri - Sce
Evidence.

POWvERS 0FA .&GNT-See Iusurancel.

POWERî.us oiî Crvy - see Riparian
iRiglits.

Powvî,îzs oi.,F~c~s- e isr
ance 1.

POESRELATIVE TO )iX INI
STocIZîcecCorporations 3.

PRAcIcESecMuIII. corp. 3L

Stocks 2.
PRESN'rE~TFOR A1CCEPTA NCE-

See Bilis and Notes 2.
PRESENTýMENT FO1R P.% Y'lýI EMI', - Secý

Bis and Notes 4.

PREMIUM, Folzl-Eî-'TI;1?1 F.ORt No.,,-
1PAYMENT OF,-!Sce Insuraiîce l'a.

]PRINCIPAL AND AGENT-Sec CharIter'-
Party.

PRIVILEGE 0F PRLMNT- ïSe
Bankruptcy.

PRIVILEGED COMMUNICATION - e
Libel 1.

1'ROîATEI-See WillS 1.
PRtOHIBITrION, WRIT OF-SCe ConISti-

tutional. Law 3.
PRo:uissoRty NOTE - S e Bis andI(

Notes 1. 4.
P.RoorF-See Bis and Notes 1.
PROOr. 0F Loss-See Insurance 5.
RAILRO.&D ACCIDENTS - cO NCgli-

gence 2. 9.

RAILROAD.
RIGHT 0F A CITY TO DXEN -S'rîEl;'rs

ACIZOSS RAMLROADSALED CON-
STRUCTED.

(I.) Raiload not alied e.rpeils. for
cQn$st2ruct?lq 7St-i-cet crossi.q, e.

lTcld in a case where a city instiitutes
aL condemnnation proccc.ing t-o openI or
extendasre.arsariod fcy
constructcd1, thc Comîpany o'vning such
railroad is not entitled t-o be :lowd
aýs a part of its compensation, the
ainotint of its expenses in constriicting
and niaintaining thc street crossing.

(2) Constritction of crossings-PoZice
regidations.-That thle regulations iii
regard to feucing railroad tracks aud

M1onthly Lctw Digest and Reportei.i % 1 (,»;-)



10(3 il~3'othiyl? Lcav Di<'1estaî]R ou.

the cosrcinof ûrîcrossiîîgs foi.
the lise of' adjoilning land owniers are
police reglioins Ili t;he strict senise
o>1 tiiose ternis, .an1( apply 'ith e(juaI
forc-e t(> corporationîs whîose tracks are
alr1eady bulilt, as wcell as to those to bc
t-Ii Crea ter ('01St ruetC(i, and for- the
saine rCUs0i1 apphies hiere to a street
crossin" r eqitireti to !le couîstructed lY
a railroa1 comipaiiy years after the
conlstrulction of i ts roadi.

(,;))e strecet ro ciinralo .
-T1'ha-t the language of tlîeact iîîludlfes

abso a railro-ad crossiîîg creaited by
ruingii a îîew.street across an existiing
railroad. lTe act of 18M4 coustrued.

(4) Rvxtension of sircets over Jailr-oads
-Lands 2îot tracks.-Tliat in the extenl-
sion of streets over otiiet' nailiroad
lands thiai tracks or riglits of wa.y,
and ln tule oiistrictioti of sewers
under or t.hrougli the railroad riglits
of Wiserions (IaiagC niiglit be doue

~vîiiwoul require comipeusation or
restor'ation. But whierc the approaches
to Mie erossiîng are graded, and plainks
are laid 1)CtwCCI the rail.s 10 inaý-ke au
evel ýsurface flor the psgeof perst
and teanîs, and ga..tes are ercctcd to
delay stucli palssage unltil a, train pass,
tiiere is no part of thc traekz, or riglit
of w'ay3 or land, to be reslored to its
formier state, nior is tIl usefulniess of
the railr-oad ini any way imîpaired.

(5) Por idiat no0 da«mages c«21. 126
«illowre(l.-Tllat theclise of thc crossing
by the publie iiuay result ini the stop-
page or, slower inoventent of' trainis.
and iii thc încreased danger of ac-

eidnts bt it lias becît UNl by this
Court, tilat no damiages ca-u be allowed
for thlese inConvenienceS. Chicago ù N.
11. R. IL Go. V. Gity of Ghicago, Supremle
Ct., Illinois, Jaui. 18, 1892.
Notms

(1) Eî'eî- railirond coinpany tzîkes its ri-Ia
or iy, siibject to the riglit of' the public to
exteîîd the public highways alla sircets across
such ri-hL o!'way. Ptailway Go. v. Railwa.?IC>.
:30 Ohio> St., 604.

(2) it is iveil settled that noither a natural
person nol- a corporation caui caim damnages
on accotînt or' being conîpelled to render
obedience t> a police regulation <lcsigned ta
secure the, conunon ivelfare. . &- A. R. R. Co.
v. J. L. & .. R. ]?. ( -O.e 1)51 m., 3Ss.

(.i) lhe 1egis1: tuîrc. can require rmilivad corn-
pallies to fence tlîeit tracks, aithougli there ivas

Ino sucli recjuirenîent imxposel l'y thoir, charîte.
linîd the roads %vcre xalr-C.IdY colistructed alid ii
operation. O. & AI. le. je. (*0. N. ilrlCct4in,

25111, 140.

IRATwwIA'IOx-See lituri îeII- 12 -

IREA>,ONAJILLE TIim1i' - Sec S-ale (or

1iEXUSTRA'rlON - Se Bank Stoek-
Crownl Lanîds.

I~îîisn-eeInsu rance IM.

REl.I>AlAT]ON-Sec Negligence S.,

"IRE <JDICAVA"SceParties to Ai.
tMon.

IEVJSING O~Iu-e lnau2

RIPARIAN RIGHTS.
N.1AAIGÂuALî:W , u P'0WEics oF

A city nfot byor nn.uî>*
authority of' tic Legisiatux elxa
arbitral- oc-Une l a. ai1u,
rive-, iii tie bed of îvhiclt theriaiî
owners liave absolute pî-opex-ty, ujv
iily to the public riglit of i~iaiiii
without, notice to snch owneî-s.

Thle fixing of' suchl Huleys t
across tlie natural bamk of thc riveï.,
at cer-ta in points is uu eoistil t i.l.
as takiing pi-ivate property foi- pIbi
uise w-it.lîout colupenisation.

At. a. point in sucbi riveî-rup
jby i-apids, and tlîeî-cly eîît.irely iuîufti
ted for navigation proper, a(ii %vlie-rr
t.he centre of flice sti-camz oii]3y isiei
f'or tloatiug logs, a. dock-line nîiay ilé
be fixe(] $0 ais to pi-eieiit therpalî
owner building out inito the inter
venlillg waters, by -easoîî of Ille fati
thiat titis is a point ini a uvit
riVe-.

Snclb building inz.y nlot bce koied.
iii the absence of evidence that il, ivii1
bc -a nuisance or inljure aypinlili(trI
private initeresi. City~ of Gr-an îui Rapid
v. 1>oiers. ici. Supreine Ct. Dc. 21.
1891, 45 Alb. L. J. 148.

RISK INCIDENTAL TO ErpoYET
Sec Insurance 3-Iast. ad Servi 2

SALE 0F GOODS.
1. VAu' TRIATION FROMi CONI)]

TION.S 0F- CO2NTBAZC-,SilUHT D~X
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)I. .501(1 li. toni car loads of' peas,
PiI(ce payable by dî'afts at siglit, witli
his f'lain attachced. M., withi the

iji'st cal' tend, iade a, (raft oin denianid
iisteztd of' a siglît draft, asking at te

sauOtiie to be inifoî'înod wvlethcr
M1c1. wantcd the î'cst atsiltMci

refuised te accept the dî'alt, ox. te ak
diei'iy of t.he peaS, -andt repudittc
tie colitttact.

1!cld, that thc sligrlit differeuce iii the
ira'ts did net coustitute a stîfficient;

iel ison foi' MCli. te x'cpudiate VIe Coli-
tiui as lie night liave accepteil the

tleimi md dx'afts on Condition tLat tlîcy
ivoifl be payable oiily thrce days after

Ieccptauice; andl( ineroeovet' it appezared
Il t lie liad repudiated thecoetrac o

' ldifféent greuind bofore, the drafts
w oie pt'cseuted. ihIcBecn & .jltcushall,
'ML. R.. 7 Q. B. 27 7.

CONTRUcT FOR SALE~ OF~BINDE M-
VCETNC-RE ASOAlLr: TxmLîE.

'li Oùtober, ]SS9, the dofeiffant gave
to pliflif' aSgiU1i ordex' for a binder
ici wiei ie-aredte pay $10by two

priiissory notes. The oi'dei' Ciitined
-t provise as follews Il hs order is net

Ihîiiilgi on the 1Pattcrson & lire. Ce.
i rLtdI.) unitil rceivcd anid ratified by
di~ei at Winnipecg,.' Thepaiis

1,tc'nter-ei the ex'dcr ini thieir books at
Wiipgas beingz aècepted but did

puot, coniil n biiaVe thei r acceptance te
~>fie efndat nti A gut,1890, wlien

11Iley Nvrote hlIinît a binider wvas rcady
fo1m.Before receiving this letter

h1ie lefenidanit liad ogltanother
nbuder and refuscd te atcept eie froui

5l mu ti iifs or' te gi've the niotes. Iii ani
ttioni for' damnages for nion-accep)taice,
SIkeld. that the defeuîdant wvas net
iîmle, as te plaintiffs did nioV Coin-
tînieate their aceeptauce ef VIe order
o inui witlin a reasonuable tixue, anid
e wws entitled te asýsumne tînt they
id mot intendf te accept. T/te Patterson
nil Bru. o. v. Delorme, 7 M1aux. Repts.

.94.

In lcllIs case L> I. 4 Eq. là, Lord Romuilly,
IL R s-tid" Il amn of opinion thiat an offer does

.t hindl the person wlhe uakes it until it lias
* en accepted anîd its acceptance, lias been

munuuicated to hlmu: or lis agent,', Seo aIso
r article in February nuinberi of MLonthly
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Laiv Digest and Rleporter, " ettcsby Coir-
respondence."

3. Cu~xî.s W\R ATI'BY SP>E-
CIALi GE''-UIO r oiz i; ~r

A chartcrcdl banik eîuiployed ail ageltt
te soul Certain) aigricuiltuii-t nîachinlery.
Ho, withouit spocial au thority il nhl
beliaif, y 4rne the xîachliery to
werk well and satisfaetor-ily iii te

threshing of gr'ain.
JIc/d, thiat lie was a spccial agent and

ceulti iet, bilid his pr'incipals Witli(ut
express auitherity to wvarranit. Tuec

C(oi)iîier-cit B«ntik of Jntb .biesci1,
7 Manitoba Rieports 58Sj.
iLV0te.

(1) As a geîîeral i'ule, a pi incipal is answvei-
able foir the fraudulent representatioiis of bis
agent iii the ordinary cour'se of lus business, if'
lie ratifies tic contract by nccepting the be'
nelit derive-l fromin ; but the I iability exists
only Mien tIe agent lias beetn acting ivithiii
the scope eof Ilis ztuthority. MIackay v. llihe
Commercial Bank of .Y!ei Bruusîvick, L. l. 5
P. C. 395.

t2) A buye' %viîo takes a wvaîranty froni a
knowuî agent, or servant selling nit lilid'of'fis
principal or ninstêr. takzes it at the riskofeu
able to provo that theagenthlad the principald's
aîutlîority foi' giving the wa.riranty. Brady v'.
2'odd, 9 C. B. N. S. .592.

(3) An action îv'ill not liegans an incoî'.
por-ated bank- for bî'e:îcl of wa.tiranty n tIe
sale of a horse-power machine. JIadjfo7rd v. h

Merchaute Bankc. 3 0. Rý., -529.

S&îxw-See3laritiiîne Law.

SCîteeL DISTICT, ESTîA BLISIEMENT
0Fî NE.w-See Mandanmus 1.

SECRET AREET-ScCîio
tioni.

SERVICE- 0For. OS Sec Appeal
4.

SHÂARES-Sc B-anks and Banitkiiîîr'>" )
Siwi-.rEs iN TRzUST-îSec Baiik Stock.

IlSiiLEEEN "-Sec Libel 2.

Snir-See Blli of Ladiug- Chxarter-
Party.

SIGlIT DRAFT-Sec Sale ofOGoods 1.

STATUTES 31 VIC., C. 17 (Domt.) -
33 ViC., c. .50 (Dent.) Validity of-Sce
Censtit. Lawv 1. 2.

STJNt.TUTE 0F- riRAX DS - Sec Fri 1ei gi
Law.
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STEAM BOAT OWvNîEIu, Li.AIl lITY 0F
-Negligerice 7.

STOCKS-Si.,in A i.so CJORPtORATIONS
2. -3. 4.

1. STOCK~EeLNî TAsCro
fIc(d (1) r.phat a clienit lias an a(eti0ii

foicr daîîîagcs maai st lus stoelkbioker
for refusai or detauit to deliver stocks
whichi the lat ter lias botught foi- lmi.

(2) T!jj0 icaýsure of (linages is the
difference ini thle mia.rket.

(3) The manîdate mniust lie regarded
as strict and the pi)ticlase boua fide,
where the client lias alr-eady boughit
sharges through the saîie broker, of
wh1icli lie took <lelivery ; wliere lie lias
paid a- ilîîargi n of t'veîty per cenît. on1
the stocks clîiewhiclh were soinid
anîd îîot sublject to Iluctuationis, anud
w'lere lie lias ofered to take tlueuu over
upoîî pa.yiuîg the balance of the p)ur-
cliase lrice, ùliterest. anfd cOuuulilissiOi,7

but sixteen uiîoîtlis alter thieir pur-
(ffuise on 'elainre. Rit chie v. Barclay,
Stuperior Ct. «Monitreal, 1891, 21 Rev.
Lcg., 421..

2. GAILING - INTERRUPTION 0F
PRESCRIPTION By CMESTO
0. C. ARTS. 2260, 2227, 118S, 1927,
l92S, 11317 889, 890-STAT. IGAN. 51
Vie., c. 42.

.Ifcld, (1) that a set off' operatiîîg
with the consent and to die kuiowledge
of the debtor, interrapts prescription
in the saine ininner as a partial paýy-
muent.

()The sale of goods or of stock,
withouit intention of transferring the
pr-opertýy, or t:o iiîake or take dclivery,
but Nvith the intention of simply deal.
ing in différenices, constituttes a ficti-
tiouus sale, 'and coîules witini the ilnean-
in-g of ganbing and betting prohibited
by Art. 1927 C. G.

(3) A broker lias no riglît of action
against his clienit for advanîces and
commissions on stock transactions
wvhich amnounit to ga.nibuing, whiere lie
knew that his client had no intention
of buying seriously.

(4) The proof as to simulation of
the sale must be derived fromu circunu-
stanies, sucli as the social position of

the patetlieir biusi îmess rel-atiotis tg,
ecdi otîjer, tluei i îîcomcs ic le t un1-
aid extent of thie tî'a-îïsactioîCi o seiîies
of trîs.tosbetweenl t-lîeîn.

(5) sPecIIlatioi1 ini go<)(s or st oc1k.
is lcgitiuuiate iin itselfi ; ve'y oute i

frece to specullate ; liie, anmdni gîii
sa.les aie liot proluibit;ed, n1eitii .1ie
opt.ionî and C.1rricd-over sailes ; hli
tiiese sales oftenl cover st-oek 1g'amîîhliîî-
transactions. "Plie origim.ual lit(Qitjifil
of flue parties iiiust a.lways lie loolkeid
ilito, to asce-taiu wlîcther tlie saIle Wjs
a bon« fide mie or îlot.

(6) Vile deflendant a bauik c1teuk.
with a salary of $900 and no0 fortunîe.
wlîo buys, reselis anid ircpurüliases t1w
saine day or laI ci-, divers stocks amiuuîî.
iig to $15,000 or $30,000 tlîromgi tii
s3ame broker, witli whioun lie is pIr.
sonaîlly -acquiiinted, ti)oii a nuu i i

anud ilnstiflicent ixnargiîi (the hi1.0k(r
adv-micimîg tlîe fiîînds anid eveil 1keeîmî1g
200 slires of' Cit.y Pi-.sscng-erl.
for a year-, awvaiting a risc whiclî dljd
flot coîie) could hawve iiad 11o le eiie
of taking- d.elivery anud was mepii
of' so loin-g ; is tralisac.ious weni
fictitious to the kniowledge of dit
broker. Foi-gel v. D'Os1tiny, 21 Rer.
liég. 387.

STocmcuOiDER'S 1IJG;IT 0Fe A ('TIN-
Sce Corporation -1.

STRZEETS, CA]il, or--Sec M1111. Coq).

STaEu',:'T RAtLWVAY - Se clgu
4. 6.

SUBESTIrUTEM îoETYSeBu
Stock.

SuîcmIwI,-Scc, Iiisuirztuce 1N.

SUNDAY POFEN om r F.RmE-
Carriers 0'.

'Mun- Corp. 4.

SUPRINEN»N'vOF BDUTATVION
Sec -Maidamils 1.

Suîî~E ANx l~C]WQUEB 'l Ci.
AMEiND ACT. 1891-SeC ApPel1 L'2

SUIRETYSIIIP-See Comtracts .
SURRENDER OF POLICY-SCe us

ance 14.
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TAXATION-Si;,, ALrSe CONSTITU-
TI0,'ÇIL LAWV 1.

1.ASESSMENT AND TAxi~SE1r>
TION Fieioi% TAIXATION-L.kNDS SOLI) Olt
O)cu xI>E D - CROvN LAND)S - LOCUS -

By tliecharter ft' te, C. P. I. Co.
tne l<îîîds of' tie conlipanly ili thoe Nerth-
W est Territeries, until sold or oc-
et1 i(l are exempt fronti Dominion,

iinciail or imunlicipal taxatioîî , for
twenty years atter the grant tiiereof
[1-011 tie Crewnl.

lIrld, ,attiriingi- thie ,judgiiieut of the
C011-1 tof Quecni's Ben ch for Maniiteba

(1)iat an igreenienît te sell any
of' sîu'hl lands, s(> long as it lias neot
I beezi ccitpleted aiid a coU veyaie

~execcuted, deS net takze away te
iexexuiptioli ; to ellèct whicli thle land
' imist be actually 501(1.

(2) Tlie exemptioni attachies te land
*1iictted te the ceînpa.ny before asweIl
-i. aýifter the patent is issued by the
Urcwn.
S(3) Lands situate iii the North*West

STerritcries deo net lose the exemption
Iby being aft.erwards inlcorperatted withi-
inut1ie bouii<iaries of' tMie Provinee of

SMaitoba on au extension thereef.
11,111-al iiieij>atlity of O'ornivaUis v.

j ( 1na ia» ifie Czw«~ ompany, Sui-
1weplcî eCt. of Canlada,, Nov. 16, 18S91.

I >G~ OMANIS-TAXA&TIoN Or,
MusAN!)Pîî~

Soul its realty, and teck a receipt there-
fori but fail1ed te pay a, separate tax on
ut's ',mainis a.nd pi)C5," wvhicli were,
'Woiiicted with the realtybtassc
is per-scia lty. The tewiî treasu rer a.fter-

a<rd-s seld the re.alty. aileging that
lins tax was due tiiereen.

Ifed, that sudul sa.le Nvas void, for the
mains -aiîd pipes Il are but -appurte-
lllceccs te the realty, anid by the trea-

~îrer's receipt ail tax (Iue on the reajlty
(I becii paid. Capital City Gas-liglit
ov. 0liarter Oaks Dis. Go., 5o N. W.
eP. 579. Iewa., Suipreine Court.
oles.

(1) At Frencli lawv, gas pipes tinder the stî'eet
teconsidered as an integral part cf the gas
oks, :nd are therefore iînuioveables by na-

re au 6May 1886, Dallz 1887, 2. Si.*(2) 'Vieî' is a recent Province of Quebec

decision ta the sanie efh'ct, ridereil hw Mr.
justi'e 'l'ait.

TEILEGRAPH COMPANIES.
LrABIîLIlY FOR F'Aii.UI?E Tlo Tiz.Ns-

MI>lîtiff, 111)011 retîrurig homîie afteî'
ail absence cf severaîI days, l'ounld a

telgrandated twvo daspeius
aîînenîinlg tliat a suî'gîeal epe'a.tioii
volâ be peî'foriiîed uipen ]lis mct;heî'
andl a-skiîîg thiat lie be presemît. H-e
iiiîiîn.ediateiy tcieg'a plîed ini iespoiisc,
askinig if hoe was tee late, but te
miessage wvas îîever trauisitted. After
wvaiting sevein ou' eigbt honurs f'or a
reply, heo ioft hionte, again, neot returui-
ing for' soîne days. lire senut ne0 otiier
telegraîni and left uco inistructions that
aîîy teiegrauî ueceived slienld bo for-
wvarded. fLad lus own mîessage been
trauîsiiiitted, lie would hiave rcie
the reply bef'ore Ievighome. His
ithler haviiîg died frein tue etl'ects of
the opera-tioni, Ile sued tue eemllpmmly,
alleging tlîat lie wspreveît.ed froin.
seeingf lier becaiisc tlie coiîpaiifiled
te tranismit Ilis message -%vit.Il re;isoll-
able dispath. Ibild thiat, ýas tiiere wvas
nothuiig, ini tie petitieni te coiîtradîct
the said a,,lleg-.tion., it wvas suliicut, if
truc, te show that dlefendan.iit's breuech
of colitract 'vas tuie I)roxiiiiate cause of
the matter of coinplaint. Ani obýjec-tion
that the petitieui wvas inisufficient l)e-
cause it showed that plaintiff faiied te
sec luis iniotiier frei Il ethci causes Il
with whiehl the detenldaîît was ini lie
way connected. wvas tee iîidefinite,
especially wlîere sucu otlier causes
wveme net rnen"Itionied ini the )edgs
Oile of the towîîs whiichi pla.iltiffvisited
after hoe ieft hoe, was about lIalf the
distanice ou the re-ad te w'celis
inotiier wvas. Ho w'as a.llowed te explain,
over defend-ant's objectioni, that tie
reason lie did neot go oui frein tiiere wvas
becauise it was uiidersteod betweeni
hit and those who were ta-kig care of
lus nuother that the operatien wvas neot
te be perferined uifless lie wvas present,
and that lue Il suppesed "l it liad neot
been perforined. There was a question
mnade abouit luis wishi or incelination te,

see luis mother. IIreld, thiat on this
issue luis supposition wvas a fact, whlichIthe jury wvere entitled to weigli.

]Jondt l' TLaw DiVcst andReot. 6169
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INSTRUCTIONS.
Ail iîîstîuctioni that '' if the

agent kulew of' thc importance of tire
prompt delivery. of the message, or
could liave (liscovere(l it f'ioni tie
t eriiis of tire telegramn, or froni other
telegrams iii referencee, to the saine
mnatter,'' tie (lelendan«tit ivouId be
cirargeable with knowledge of the Ifîct,
wvas a correct statemient, of the law.
AI.thougi an iwstruetiomi to find for
plainitif', in any event, the ainouint
paid for- sendimg tire message, was not
necessary, iii view of the fiact that, the
,-miouint hiad been Iel)osited iii Court,
and no verdict was therefore required
upon it, it was miot errol' to so charge.
Ali instruction thaýt if the acts or omlis-
sions of plaintiff Il coîrtributed in any
appreciable extent"' to the resuit of
whici I)lintifi comlplained lie could imot
recover, was properly refused, as not
beîug tire law of contributory negli-
Pgence. Tire Court cha-,rg(ed that ilif
on -accouiit of the failuire of defendant
to seiid anrd deliver plaiiitifl 's telegramn
and 011 that account alone,lire Was pr'e-
velrte(I fromn seeing his niother iii lier
last siekness,"l tlrey should find f .or
the plaintifr, in case other necessary
facts were estabiished. They were iii-
strucated that their verdict sliould be
l'or defendant, Il if tire failuire of plain-
tiff to attend1 lis motirer ini lier Icist
sickness ivas dule to his owni careless-
ness, or voluiltary act or omnission,
and not, t the neglionence of' tire defen-
daiit.", The Court clarged as request-
ed by the defendant, that before the
jury could find for the plaintiff they
mnust, believe " that the failuire of de-
fendant's agent to send the telegrani
was the proxiumate cause of lis failure
to see his mothier,"' and that if his
said failure -was Ilcaused by other
things than tire failiuîe to send tire
telegram" I their verdict should be for
defendant. Tire Court refuised to charge
as requested by defendant, that if
plaintiff, iii neglecting to order any
telegraiii that muiglit be received to be
forwardcd to hiim, or to, scnd other
telegramns, contributed to the resuit
coxupiained of, hie was, not entitled to
recover, notwithistanding the negli.
gence of defendant. ffeld, th«at aithougli
the charges given did not specially
indicate the duty of plaintiff, and were

not as definite as tia one reu.td
tliey comprehiended ai I ir Iw fl t lie
last xmmned chlarge, a.nd nothi xmg more,
therefore, couid be required.

I)AM.ws-Aver'dict for IS66b.5i
ilot eXücessive. i l'Tel. &C., C1o. ~
Grimes, TVex. Supremie Ct., 17 S. \'.
Ilep. 831.

TESTEMONY omi' L.vwvu-iz-Sec Liliel

TITLE TO Lim) - Sec Appeal '2.
Toizx WiL.-See W-iLi.s 2,

TRANSFER 0Fe ASSUuE ' ITIE<s

-Sec Insurance 4.

TRUSTS.
1. IRECEIVER',IS - CORPOILITIONS-

EQU ITY.

An i nsuran ce coul pany deposted
sonrle of its funds withi a- trust COmpaîîýill
to be distr'ibuted among the cc'tificaî:
iio1lers iii c«ase tire insurance comipin
muade delaitut iii meeting i ts obligatiuî.
Af'terwaýirds the trustees of the iinsti
ane conipany petitioned foi' ils io]mii
tary dissolution, anid a recei'er, waý
appointed.

Irfid, thiat thc court hiad no0 powevr
to conipel the trust coinîp-any, iii tlh
absence of any niscorrduct on its pa-ýri
to turii tire trust fuind over o ilit
receiver to be distributed by hiii
instead of by tire trust comipamryý.

A paymient of suchl fund by ticetrusi
Comnpany bo the r eceil'er If',an
an ordei- of court, is not a voluutafiri
paynient that would prevent tire triis
coinpany t'roni inoving for anr ordci- fw?
the repaymient of the fund.

Where thc trust conipany w.iits Mu
miontis before nioving for suei orkli
of r'epaynrient, tihe receiver, in atco[1rU
ing with thc trust comipany, sliotild k
allowed for payruenrts muade by Ihlm r
good fiaitir ont of said fund,11 11îrdUt
order of eour't.

Sudh payments, wvhiclr luave 1*1
made by tire receiver to attorneyS'I
the case for their fées, Sii0111d 1ý
repaid by then to tire r'-cciver. -lui
by i to tire trust coinnpaniy. 15 NJ
Supp. 211, reversed.

In m'e V'olivtar'1 Dissolution of Iû
F,'ovident îSafety Fîmul Ass'nt of.16
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ACTION iiy-Sec Trusts 2.
"ULRA'î VIRES "-Sec CoxupanIlies 3.

UNcîwrANTySeeMun. Gorp. 4.
Us*RASoABLEESSSeeMunicipal

or.4.

TeG. rttilirad c0uttifY con-

lîe wr ease(1 its said pr-operty to
Ille plaintiff wlio -assuxnied the bonds

Sseenried by the trs deed. The p)lain-
~ ~fthien ieased te property to te

~1-. airiOa( eoînpally, upon conidition
thtthe eompany should assume

jApailittiff's obligationî unlder the iae
1j'The E. company liavitig becoine ini-
s olvenit -and defaulte l Vite p-aymeut

jof its bonds, a n action was broughit
3i raitst te plaintiff and te receiverl

Sfoi- Vite deficiency. Afterward plain-
titi' contrnienced an action in h1is owni

*ninme ag3gginst thie receiver, Vo en force
p:lYuiCft of te bonds, and a j tdginent
was r-endercd whichi relieved te plain-
111f front personal liability, but wvas
-ilso un favorable Vo te bonldhoiders
iii othier respects. 1>Iai ti if ýappealed
-111d pr-oeured a j udgntlent wltich againI

* ixed lis IiiabiIity, and made the bond-
)oIliers secure.

Icld, tat te litigation was noV for
ilie benielit of te plaintiff, but of te
b)ond(i old ers, an d plaintiff ias ther-e-
foiec eîttitlcd Vo ail aliovanice for
exp)enses and -attorney's, fees. Truis-
tees v. Greenougit, .10.3 U. S. 527), followv-
cd. (2) A trustee in discitarge of

tlities whichi pertain. Vo itis trust
101oui1 be allowed onlly the compensa-

lioi witici is usualiy aw'arded Vo
exectutoî-s anîd adiinistrators. Dec.

18191. W1oodruiff v. tNèeio York, L. E.
I . ? CJo. Opinion by Rnge-, C. J.

arPecitnt :tnid O'Brien,ý JJ.. (lis
entiîtg,ý 10 N. Y. Supp. 305, inodified.

Y. Ct. of Appea*is, Alb. L. J.

('St aend ffpre.171

USAGîE-See Butildling onî'c
VAUL'r UNDER îAZ Â<-e Ne-

Vot»).1utuli PoliÂcy - Sec lu1SI1ralice

-Mi.Corp. 4.

WÂARANT AS TO LOAD CAIuE'D-
Sec InsuI-atce 18.

WARRAN'rY BY Sî>ncîAL~AE'
Sec Sale of Goo'ls 3.

WÂTOMMÂN-See Isace10, il.

WILLS.

1. WI îLî PRovEM ABRoAD-nnNcn
LÂW-PRoîtAE OF~ Copv.

Thc wiil o rtstsbjc litC
cil abroad at VIe tiin.e of his <Ic-ath ia(I
been provcd iiu the French Court., -ani
deposited witit a xtotary, who by te
Law of France wvas forbidden Vo allow it
Vo be rentoved fri-oj lus custody:

lfeld, titat probate iniiglit be graltte(l
of a copy of te original wvili pr-operly
proved, lintiitcd Vo such Mine as iiglit
clapse before the origrinal itseifsltonid
be brouglit ini. Lt the' Uoods of Lemm,n
[18n2]. P. 89.

2ToRN,ý WILL-INCOMPLETE liEs-
TORÂ,TIO-COPY-GIZANT.

The wvill of a testator wvas, after itis
<leatit, Vorii into pieces by one of his
sons whie a copy wvas being malle by
te execuitor. Mtost of te pieces wcre

recovered ami gnnmed together ; but
Vîcre wcile still soite blanks left, and
it was iii ail incomplete forin wicz
presented for probate, thougli te cop)y
slhewed witat ail] te wvords otînitted( in
the biaîtks had been

-ffeid, that probate îig-it be granted
of VIe incomupiete wiil atd te eopy as
Voether constituting te wlvi of te
(Icceascd. In ihe aouds of James Lcigli,
[1892], P. 82.

XVRIT SPECrALLY INDOR-SEI) - Sc
Mun. Corp. .3.
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CONTRIBUTORY N E(GLIGENC1-.,

CIVIL AND COINMON LAW DOCTRliN.ES COMPARED.

ist Romanb Laiv.

In Roiman Iw the ternii cuipa is the
equiv,.alent of the negligence of the
conuniion lawv. ipa is sonietimies used
to imclade ail defeets in the p)erftom-
ance of duty, but when the terin doiits
is use(l in antithesis to the former,
dolats incitîdes an intentional, citipa an
inadvertent fault. We have ouly to
deal withi culpa, of whicli there are
two grades according to the ciassical
jurists :culpa lata and culpa levis;
accordîug to the scholastic jurists,
three grades, culpa lata, culpa levis, and
citdpo levissima. The latter division
stili lingers iu sorne conlon law text
books as a theory, but lias been -aban-
doned in its application to the juris-
prudence owing to its utter inmprac-
ticability froni a coinnion law point of
view. This superfluous distinction
arose froin an erronleous view of the
Ronian Law taken by the scholastie
jurists, but the discovery of the com-
inen taries of Gains and other causes,
helped to throw a new liglit on the
subject, and hence its rejection by the
compilers of the French Civil Code.
The only forin. of diligence known in
the Code (art. 113î), as distinguishied
froin the ordinary diligence of a
coinrnon an(l inexperienced agent, is
the diligence of a bone père de fa-
smle.

Dr. Wharton iu the preface to the
first edition of his work on negiligrence
gives the following coxuparisons of the
two schools on the subject of contrib-
utory negligence.

SO11OLASTIO 3 URISTS CLASSICAI. JUI

If tih piaintill's ne- Injîuria non excuisa!
23ciigence, no mnatter iîtjtlriam. No inatter
liov trivial, contributes lsotv negligent cile
to the in jury, lie is plintif i nay haive
barred, on the theory been, this (ioes niol
of culpa leuissirna fram excuse the defendant
recovery. iii negligently injurin2

hlmii, If this injury colild
have been avoided bî
the exercise af tise
diligence good busines
men are accustosed
to exercise ira stich
mnatters. Nor cain tis
plintitf's culpa leràs
.9ima bar lais rcciver.
If it does, thiere is n
plaintiff iho can te
caver, for there is n
human action to %whicb
culpa levissima is 1s0:
imputable.

The principle affirmned by tie Romas
law in respect of contributory iiegi.
gence, is thus stated by Ponipoiiïti
(L. 203 de R. J., .50, 17) :Quod qmedsa
culpa sua daimnum sentit, non intlligiler
dannum sentire. The sanie vicw *
taken concretely lu severil dîlsm
passages lu the Digest, and is repees
edly affirined in the cornmnon li
jurisprudence.
P'rencli Lawv.

Iu France tlue subject of neggtn(l
is treated of under the naine of rspm
sabilité. The uearest equival ent ýve ùa
find iii the comumnon 1,aw for thue Fcssdi
tem is Il Non Contract Law " lii lu

relation to riglits and torts whichi istfý
title adopted by Mfr. Bisliop iii b>*
work on riglits and torts, and ývlHiC
when used in. connection witli lt
latter tuerms bas a soznewhat ide
signification than the word Il tort.."

TS
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Respoitsabilité is divided iiito two
-cirL lîadiiugs ; offences and quasi-

Olrenices. kt is blhe latter which cor-
1icspotid( witli our» itegligenice. The

foriierareintntinalandthe latter
iniuiteutional wvrongs. The subjeet of'
I'csposibility lias been very sparingly

S(Icait with iii the Freuich Code, espe-
eiatly so in contrast to, its immense
illpor1talnce. The Code of our province.

j 0l1oviniiin te f'ootsteps of the Code
SNaýPOleoil lias siinilarly erred in this

*LcCc. No mention is made of con-
t 1bu1tory nlegligence.

Vie F rencli Code Civil reads thuts:-
i(trnStif)

DELIOTS AND QUAsI-PELIÇTS.

1382. Every act of mian whiclî1 causes
daiiage to another, obliges Iiim
throughi whose fault it arose, to
uîîake reparation for it.

~13S3. Bvery person is responsi ble for
thie damiage lie lias eaused, wliether
by his positive act, niegleet, or

-iiipriidence.

1384. Hie is responsib hle not only for the
dainiage caused by bis ownl fiault, but
-ilso for tliat caused by the fauit of
pcrson)s under bis control, and

t1iihle lis uiîder lus carce, etc.

Tie articles 1053 ýand 1054 of the
iebec Code substaiitially include the

bove three, excepting that the first
dricle contains the following addition
fLer every persoi :"I capable of dis-
erînnig r]ghit iroin wronlg'1
Tlîis is iiearly the wliole of our

ositive law upon the subjeet o
ifces anîd quasi-offences, anîd owilg
thie absolute nature of its termns, it

ouild 1be liard iudeed to derive any
P)oyt fromn it for a doctrine of con-
ibtitory negligrence. Also, it ivili not

ll-ard to understand howv the Frencli
urt.S, when confronted with the plea

of plaintiff's contributory niegligrence,
have, aîîd do stili differ as to, tie
extent Vo wvhichi thene shalh re-act
lIIIoii article 1383 of their code.

Sourdat iii lus wvork on Respoîtsabilité
at No. 641 thîns describes quasi-
offences. (Irans.) Il We call quiasi-
offences aIl illegýal acts of omission or
of commission not înicluded ini the
penal law, which resuit iii (lainage to
othiers, but wlîicli arise withotit aniy
intention to barmn.'' (This dellinition
is (lerived fromi Merlinî vo. Qitasi-
(lit).

Il The ýabsence of' ail culpable or
fr-audulent intention is wlîat distin-
guishes a quasi-offence from a civil
offence so called, l'or in otiier respects
they are idleiticalt."

ln the Frenhu Iaw the equivalent of
our contributory negligence is fautte
COMMUte, i. e. common 1fult.

'W 'î ù ing of this Sourdat says
(Trans.) " If the iujured party lias.
hiniseif contributed Vo lus injury by a
personal, fanît, this is a bar to his
action."

So far, Vhis is quite ini accord with
the Englisli doctrine,, of contributory
iiegligeuice,, but, owving to the quialifi-
cation of this statement iii the niext
sentence, the author imust mnean by
personal. fanît, what at conimnon law
is called a Il proxiniate cause Il of the
iujury, for lie says:. "If the fanit
consists oxîly in an imprudence, it is
but fair that it should be set off
against a like fault coininitted by the
immediate agent of the injury Ilwhiclî
mneans that if the plaintiff's con trib-
utory negligence is a more or leîs remnote
cause of the inýjury, tiien the doctrine
of comparative niegligence as pr,-cttised
iii the State of Illinîois, must apply.

.Again, Vhis writer says Il 1If, espe-
cially, there liad been an invasion of
aniother's riglits, the one guitty of such
invasion cannot invoke against the

173
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au thi of tiie qti-ii-offencee the priniciple
of respoiis(bilily.''

"l, e1 itlicer case it cati be t;ruly said,
thalieh who is Iirst in faiiut loses ]lis
riglit to the application of the prin-
ciples of' sociability and the Iaws pro-
tective of the rights of ecd."1

l I is niot the saine quiestion lucre,
,cs iii the case of' offences. Ho whio,
with mialiciolns intenition, comînits a
<.lmageable act is responsi bic there-
fore, even thougli the dam-age be
aggr-avated by the f-ault of the injured
pa3rty. But the consequences of a

more imprudence can be completely
absorbed by bhe greater negfligence or
even deliet comînitted by the injured.
party, the imprudence or deliet hiaving
given risc to the in.jury."1

IluIi this respect the facets of each
case must deterînine the question."1

COmparative jurispruence.

A coachi collided upon the higliway
wivltheb carrnage of one Varîn. The
shock upset the carniage, and Va-
rn was injured. Hfe entered an
action foi' damages against tbc postil-
lion. The latter pleaded that tbc ac-
cident eonld not be împuted to biis
nlegligence or wvant of skill, but arose
froin bhe negligence of the Sieur Varin
Iilînseif who, baving, omitted to liglit
luis carrnage, caused bbe driver of the
velbicle approaching from the contrary
direction te be unable to perceive bis

ppocand consequently unable to
unake allowance for his passage by
giving huxu one-hiaif of the road-wvay
according to the ruile of the road ;tha t
for tiiese reaseus plaintiff lad no suffi-
cieut grouinds for damnages owing to
bis contributory negligence. Action
dismnissed. (Doutai. 14 Dec. 1846> S. 4S,
2, 542).

Conîparing this with coinmon Iaw
cases of a like nature, one cannot doubt
bliat under tbc latter jurisprudence

1est ced Reporter.

bhe case would ]lave beeîu dccidedlPl
sainlle way. But te uluder-9tand1 whi'V
the French Court caille to bhe ab1ovtv
conlulsion instead etf t-akiug into lv
coant bhe comparative niegligeuwe.( of
bobli parties, it înust be stated tliit
thc evidence as te the postillion Ibeiiir
on bbc wvrong side of the noad wva.s inot
se clear, and beiiug a littie off bis sidle,
there iîuiglit stili have been u'oqi
enoîîgh ]eft bo pass. Aisoe cugi
gence of plaintift' in driviuig biis ca;r
niage rapidly at iniglut oul a highlw;iv
without a Iiglit wvas se palpable ai
gross as to throw the fauit of the (le.
fendant complebely into the shade. (Sce
bbe leading Engrlisbi case of Buttrfield
v. Forrester).

No action can be înaintainied f'or a
injury cansed by the defendant's niegli
Igeîîce in dniving, if the plaintiff's oiyn
negi igence inost proxiînately coiitri bit.
cd te tbc inýjury, and this ruIe ipp1ie
as mucbi wvere the defendant is iii ficufi
for beingr on the wrong side of the -onid
as to other cases. (Hanover Laiw of
Horses 338.1875) ; Kennard v. Bau ton.,
25 Mle., 39; Parker v. Adauns, l211ct,
415 ; Bigelo-%v v. Reed. 51 MNe. 325:
Newhbouse V. Miller, 35 In(1, 46:
Monroe v. Leach, 7 Mete, 274.

Here is another case where thietao
mnfault was stili botter characterize.

One Brossier applied at bbc office(%"
a line of coaches for a seat ini the uert
departure. The lisb being fuull, lie '
refuised a place. Hloweven, Brosfe
succeeded in ilnaking a private ai-'rano.
ment with the conductor and tool
seat in front, and afterwvards oni to)
bhe coach. The vebicle wvas i il badl ecO
dition, on accoulut of whicbi, and(1iý
already ovenloaded coniditioni, it
upset iu the road. Several of its Off

pants, and among theun Brossier, eT
injured. They enbered actions for dii
ages against bbc propri etor and t'

conductor of tbe coaclh.
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ILi regard to thie action brougit, by
î31Osicr, tie court of' «appeal dlelivered
jtsel as follows :(Trans.) Il whereas

Bisiiwas lîot inctuded in tiie lis; of'
1)asseiigers lian(lcd by Segniii (the pro-

1iiictor) to his coîîductor Baseille ; andl
it al))ParS tlat, lie applied at, thie office
whcrie a place was refuscd iiî ; -
wiereas iu tie course of the *ourîîey
Brossier succctided ini procuring a, seat
witlh the othier passeulgers, yet lie wa.s
e'citaiiilv awa-e, that, the coadli alr-eady
lufid its coxuplenient of passengers;
thlat if' there 'vaýs imprudence and(1 ail
inifraction of the ies on the part of the
Coîîdîctor yet Brossier vas accessery

Tlîerei'ore lie is debarred f roin (-ai m-
iiig damages foi, an act for wlh icli lie is

O)liiinseif responsib le."l Lyon 17 January
IIS.44. 2. 401.

TiSi~is decision wvas given iii favur of
tlie proprietor, whose fanit, only con-
sistcd iii allowi ii- the veliicle, te go out
iii a poor condition and perlîaps over-

laed. Il But the reasons set forth in
lhis dleee," a S.-Y ourdat, le were per-
eetly applicable te the action breuglit
)y Br'ossier a.gainst tIc conductor whio
llowedl huîni te get on board. If the
aitter had appealed frem the judgxnent,
'ie Ic aort of first instance wvhich had
cciaredl against beth, thiere is ne
oiiht lie would hiave secured its re-
mral."1
Iii a sirnilar case, hewever, decided
thle Court of 1Riemi Il Mlareh 1851,
mi'vs licld that tIe mneasure of damn-
eos shloild be mioderated in proportion

ice e.xte1it of thc passenger's con-
ibittory neg(ligrence, but that the
lnl of the proprietor none tIe less
bsistecd, and called for coud emnnation.
. 53> 2, 76. But iu stili anether case
t1ue saute kindl it was Ield, that te
uit coiild neot tuake, allowance in
ilig the damages due to tie plaintiff
the latter's imprudence iii taking a

seat lu the Vehlicle, knowiiîg it wvas
alre.ady full. Thtis imprudence înust
bc attributed di rectly to tie coxîducitor,
ail(l it also constitutedl onl lus part a
contravention of' mie of the rides ini
adinitting tie passeîîgeî' undfer t;he
circaîn1stances, w hlîi stilli lnlieu'ag
gravated lus case. Court of' Lyoîîs, 16
1July 1862, D. 63. 51 329. Mi. Laroin-
bièr-e (Obligation, t. 5, p. Î09), also
supports this view, but Mir Sourditt
iueFists, tlîat where the nlegligeuice, of
the vietimi 15 well (Ictiiied .n sub-
st'autial, itsliculd bea bar to Iiis actioni.

The above cited cases of' a passeîîger
taking a seat in a coachi wvhich lie
knowvs te bc overloaded ,an .1ag ainist
tIc miles cf the coîapany, would at
cominoui law have been proba.bly al
decided sixnilarly to, tIe last cf' tiiose
cited (Lyons 16 July 1862,, viz., dite
contnibutory negligence of' te ras-
seuger would net have been a bair to
his action. These cases iiiglit be
likened te riding iii a baggag"e cai'. To
dIo se certainly exposes the passenger
to, greater risk thlan lie wotild be
expcsed te wvIen seated iii a car iii-
tended for passengers. Blut if lie is iii
sudh a position of iîcreased peril by
tIc invitation or permnission, cxpresscdl
or implied, cf thc cotîductor cf LIe
train, lie weuld be entitlcd Vo a
recovery against tic, coinpauiy, ne
inatter how dlirectiy bis positionî ;ighit
have contributed te tIe iinjury. Carroll

v.Te Railread, 1 Duier 571, and evenl
v.Ti the riding iu suci car- is agaiiîst

th~e ul~es cf thc ceinpany, cf whicu tIe

passenger is, inforined, if lie is iii it
with the knomwledge cf tie con(luctor,
and without any -atteînpt on lus par't
te enferce the ruile, by reioving tIe
passeuger, bis presence theî'e would
not be sucli neghiigence as Nwoul
exonerate the conipany frein Lie ccon-
sequence of its riegligence or wvant cf
care. Jacobus v. Tie I,,ailway, 20)

m. i" 1). & nt. 12.
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Minn. 125 ; Washburii v. Thle Railroad,
3 1-ead 6138 ; Carroll v. The Railr-oad
Sitp>a ; ?hul adelpinia, etc. R. R. v.
D)erby, 14 110w 468.

In France the Court of, Cassation1
hield iii a. case Ci(IC 20 Atigtst 1879
(1). 80. 1. la1.) t;hat tic responsibility
of oxie wvhose iegligexîce lias resulted
in an injury to anotier, is not linîiited
to the ca1se wvhere the injiury results
uni q uel and i înmiediately froni h is
owni negli gence. .A.nd ail imprudence
coiiittcd by the injured party (Ioes
not relieve froni ail responsibility, one
whiose act Wvas the proximatte cause of
c accident or rendered it more

severe ; it eau oliiy restit in reducing
the ainiotnt of dainages -which would
other'vise, lave beeii awarded. H-ere
thn we have tise highcst court in
France dlistinctly upholdinig the doc-
trine of conmparative negligence.

But in considering tie above decision,
we nuust flot forget the very absolute
nature of' art. 1382 of the Civil Code,
whichi certaiil y does not encourage the
doctrine of contributoi'y nlegligence
actinîg as a bar to anl action. Perhiaps
the best thissg the court could (Io ini
vicw of this article, was to adopt the
doctrine of comparative negligence.

The fiacts of the case whicli gave risc
to the above syllabus of the Court of
cassation were a-s follows. Omie Mar-
quzi iii, ww riding on the top of a street
car whiicli Nas crowvded eveni to the
platforni and tise steps whicli led to the
top. Marquant several tiisues asked
the conductor to stop the car iii order
to ah-lît, but the latter cither refused
or nieglected. to dIo so, whiereupon the
former risked getting down and off
while thîe car was in motion, and iu
doing so his feet cauglit in those of one
-,f tlic passengers, and trippingc, lie fell
to the ground. Iiirendering judgment,
the Court said, " that these faets
which constituted ain infraction on the

pýart of the conductor, o, t'ite r1nle
prescribed in the interest'of pnl>l)Ii
seeurity, werc of a nature to fix ili
responsfi Nilty uiponl the coMIn pay W l1O>(
agent lie Wvas, by reasoti that, 11w
coiitrilJtetd to the fi of'Mrutt
whiatever inay have beeni the exteit. of
the niegl igence of the latter in desceiffl
ing îvhile the car wvas iii mot ion
whcence, it follows that tlue Courtî 01
Appeal, iii rcfusingr to allowv proof cf
tiiese fluets - on the grounid tfl, 1W,
niegligence or. evenl contravention u
tributed to the con ductor, :atIhoUg-I it
iliglit have givenl rise to nîlterior
claiims, yet did not authorize Mir.
quant iu the face of his owvn imiputi.
dence to take advailtage, ol negligenice
other tlîaî Ilis owni - lias erred ats io
the leigal conisequencee of the fait, ilus.
puteil to the agent of the coipilly
and lias tlins overlooked articles 1.3i$2
and 1384 of the Civil Code. Whleie
fore thc judgmlent of the court below
is ,inuul ledI." Tius,-.althoughi souras
tliiuks that the contributory niegli-
gence of plaintiir wlîess it is elcarhy a
proxianate cause of flic acclidt
shouhi be a bar to thc action, yct tise
Court of Cassation clearly thiimk ti
the above articles of the Codle (Io nso
admlit of sucls a doctrine asloga
there hias been a vestige of injnrî
caused by the act of tlîe (lefeiltiat.

Comparing'c the above decisiom of Ili
Court of Cassation withi commnlii Iai
cases învolving thc saine point, Nves«
that thiey both arrive at tihe sasse
conclusion. Thus, iVis n egligent test
tempt to alight from a moving velsikki
unless, in consequenice of the i-eflIs
of the carrier to stop, the Passegei
will be taken bcyond ' lis destinatiol
or unless lie is iinvited to aliglit Il
some employee of the carrier whoso
duty it is to sec Vo thc safe egriQSS%(
passengers from the conveyance. Be.
even when tIe carrier refuses Vo stiOl

1I1 (4
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doub1It fat, iu doing SO, the thrower is
iu fauit and does ani nawfuI act. lie
sliotuld therefore, be hield rcsl)onsibie
for its resuits, evenl if lie could inot
possi bly foresee the consequences ; but
it WOli lie otlierwise if the Party
ijured wvere trespassing' on1 that land.

.And if lie introduces upon lis nieigli-
bour's land( aiiy iniatter wiih iniht
injure the propert.y itseif, lie is liable
for the (lainages. Sourdat, vol. 1,
p. 664.

This view liais its parailel in the.
leading niil case of Fletcher v.
liylaiids L. R. 3 H. L. 330, wliere A.
was thc lessce of mines. B. n'as the
ownier of a miiil Standing, on la.nld
adjol uing thiat unuder whi ch thle mines
weî'e worked. B. desired to colnstruct
a, î*Cervi and eiiloye<l couipetent

persons,-an engineer and a, !onitractetor-
-to coiîstruct; it. A. liad wvorked ]lis
inies up to a spot whiere tiiere were

ecerttini old passýages of disused mines;
tiliesc passages were connected wi ti
vertical shafts whvich conimuni cated
with the land above, and which liad
also been ont of use f'or years, and were
apparently lilled with mnari and the
eiLrtli of the surroun<lin- land. No care
was taken by the engineer or the
conitraci(tor to block up these slîafts;
and :shortly after water liad been
introduced into t.he reservoir, it lîroke
througli somne of the shafts, flowed
tliirough, the ol<l passage, 'and llooded
AIS minle. Ild,( bY the House of
Lords, allirniing- the Court of Ex-
clhoquer Cliaîunbe:, that it -was a, case for
the recovery of daînages.

Thli doterininiing feature iii titis case
wa;s, that the deflenida-nt'-s water %Vas

JR>airo-ad case.

The following Frenchi case lias given
ri-se to ineli dissidSon uponl the poinit
;1s 1t0 wlietlîcr art. 1734 or arts. 1.382 et

seq. shaHl govern. in a r-ai lroad cecidleii
case as to the burden 0f' proof. T1i
syllabus rca(1s as follows :

(Tra9îs.) Ait. 1784 of the Civil C0(1(
affocti ng the rcspons-abilitv fC riCs
is but thc application to tfie lessr
deposil of things to be carried,7 of 'Il
general principle by whîcli a bailce ()f
a, certain objcct nîust returlu the saîîu
in good condition, or show the ecxtiueù
tion of lus obligation.

This principle cannot be exteifflel 4
l)ronSOI5; thec ternis 0f art. 1784 lîe1u2(
limiited to the carniage of goo(l*s zwCd
mnereh-andise, tIe rules of civil rüs.
ponsibîlity are, as coxîcerzîs persois.
exclusively fixed by arts. 13S2 et .'oeq.

G'onsequently a passeuiger, pla iiitiff
in ai) actioni 1,r(lnige to his peQIsoiI
aVnsi ng froil n an -acci denît,n u est aibiài
the fauit. of tIe carrier.

Articles 13S2 and 1c"83 of' Mie Cir-i1
Code (Io iîot limit the responsibilitvoî
the oniginator of the accitidenit, to ai
arising iînmiediatcly l'rom Iiissoic flttît:
t.he contributony nogligence (beiig in
this case a rernote and noV a proxiiii.*
cause of the accident) of deceascdl wili
justifv' the court in ulitiga.ting- dauu:î1.1g
but noV lu freeing froîn ail r-esp)onsii.
liVy the person whose fauit stibsin.
tia.lly coîitributcd to tIc acecid eut.

A.nd consequenity tIc nlegligentai.î
of a passenger whio, lu iligiitilî i-,
the carniage, unldcntook to cross ovél
the lines to get ont of tIe sta.tioin.;ti
tMille whien, owiw Iî o ali alir1ltui er
climistance (VIe passing bhrongb-1 Of a
oveirdîe express Ji. an opposite (lre,
tMon to the iu-couning train) tile lia
wvas lnot cdean, is not Suflicient prsek
exonerate te coîîîpany frolîn ail Fb-

ponsibility, the emiployees of tiîc o
pany having been itegligeiît; iiiî
sjigîia]hiîg t.he danger andf not taiiu
proper precaution to protect pali.
gens. C;'ss. 10, Nov. iS.1). $N5. 1.4

Thc Iaw'as Laid down ini.i l vi
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dJoos nioV ineet with the approval of Mr
ýouî'dat and a great îany authors. The
rù1 »~iiienators t;hink tliat art. 1784,

ichel reands as folloîvs -(T.n.

C-resare hiable for the d1amlage or
loss of goodIs confided to thern, uilless

fiiU troi L'as fortuit or- for-ce mna-
c.-,sloiild ap1y at fortiori to

passengers, and thiere have been two
d1ecisiolis to Vhis efl.ect, one at the Court
of Paris _27 Nov. 1866, the other aV the
couirt of Luxembourg 2 Aug. 1877,
-iuid iii these cases il; was hield, thiat the
Imiîden of proof va pon the railroad
conîipan1,1 to shiow Vhe circuistances

~vhch nigit isearei1Vfrom iiabiliy

iîas cas fortuit or force majere
SAt comnnon law~, a carrier of passCii-
ggrers, ujîlike a carrier of goods, is îîotan
iiisiirer. Ife is noV lheld to warrant
.il)solhte1y Vhe sai'ety of lus passengers.
'flle burdlex is UpOfl tue pl.aintiff (Vihe

ý1Sîea decided in the ahbove Frencli
eato prioe iie<lireflce on Jhe at

.ofdefendfants. Daiiiel v. G. N. RZy. L.
IL3 C. P.,1 216, 222. As to contribut-
ory itegligence, tuie decided weiglhti of
autlîoîity is in favour of the i-nie that
lic lirdlei iS upOii plaintiff in these
4t'iolis to shlow his ownl freedonm fromi
'oitriblutory ierligenice, but there cau
le nîo inflexible ruie iii these cases, but

*bat in some sort, ecd case, or each
laof' cases slîould lie a, mie muto

41$If Ileacli. Contrili. egp. 424.
.Several A.nîerican aud Eîgl ish cases

mae been decided similarly to the
ýre!ich one in regard to the liability
if tiie railroad coînpany towards pas-

11gers wluo have to cross the track
'fore entering or leaving Vhe cars.

lie passenger lis a rigi-it to assuine
ait tie track niy le crosse(l safély,
(iterala is liable if lie lie struck
zi train inoving ou t*hat track, wheu
's approaching or leatvingi the cars
Stat ion. Rogers v. RZ. R.. 26 L. T. N.
$79); \Var'îeu v. i. E. R. 8 Allen

227 ; G nynor v. 0. C. & N. Rt. I. 100
Mass 208.; Terry v.% Jewett 78 N. 'Y.
338 ; Brass'eli v. N. Y. C. & 1-1. R. R. IR.
S N. Y. 241.

At Vhis point it will lie interesting
to examine a Province of Quebee case
relating Vo a. railway -aeident. The sy'l-
labus reads tlîus; (Trans.) "t Where thie
iijury lias beeîî caused by thie negli-
Dgencee (quasi-délit) of the (etendl-.it,
and thez-e lias been fauit on both sides,
the court must endeavour Vo ascertain
t-le immnediate -mid chiel' cause of the
accident, anld cozudenu its anithor Vo
pay the dlamages suffered by theinjur-
ed party." The CQui. Pac. Ry. Co. vs.
Cadieux, M. L.R. 3 Q. B. 315 (in
apl)ea-ýl) Dorion C. J., in coîicludaîî<nb
judgzlinty sa.id, The îna«jority of' thie
Court is of' opinIionI tht judgîuent
should iloV be ehaniged aithougli 1 amn
of opinion that, whei'e bot-h par'ties are
iii fiauli damiages shoul 1< le apportioîied
bet-ween Vhin u. This wvas tlie raiie îuder
the Roiman law ; it is stili so in France.
anid is also aýpphied ini England and
elsewhere ini Adiiiira-,lty. cases. llowever
this x'ale lias neyer been ;fdopted ini
Vhis country, altîzougi I think it is thei
betteî' ruie."
Qzuebc cases iuvoivling ('Ontribtor-y nicyqi

yece.
Mre wvill cozisider thiese cases ini their

ordei' of d1ate, selecting Viose wiiclî
will best illustrate our topie.

Ili anti-codification days, it is evident
t-bat thle Eîîglislî doctrine of con1tu-i-
butory ilegligence lîad mxore sway tliaîi
afterwardà. Tlius :-

WVien (laiage iS (101e byz') at
in. the exerc'ise of bis law-%ful rigis t;lie

plain if st prove thiat t-lie lo-ss oc-
curred witliout is fauit, -and by tlie
îielect of the defendant. Tiouih tuie

dfdatbe guilty of gross inegligence,
causing damîage te the plainltif,7 yet,
wliere thbe plaintiff was gityof vant
of ordinary care, conitril hidi uîg essen-
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tially to the injury, he cannot recover.
Mollette v. Grand Triunk Ry., 16 L. C.
R,3 p. 31"This judgmnieit; was de-
lIvered oiil3 a few nionthis before the
Code camxe jîtto force, and the author-
ities cite(1 were ail Eng1isli ; amon<g
theni, the leadiiig mie o1 Butterfield v.
Forrester. The case w'as altogether a
very xnuch comînon law decision and
the Iearnied judge did nlot even take
timbraýge iii the leading- case of Davies
v. Mann, whichi, taken in conjunction
with the former, makes the English
ruie conte iîneasurably near to that of
comparative niegligenice, or even the
FreiiehI doctrine.

Coiîîig dowii to post-codilication
timles, wve next hiave the case of Crin.
Pac. Ry. v'. Cadieux, cited spa

In anotiier case :-Plaintifl', a carter,
veut, to load -%%vood at a whîarf, iu the

port of 31ontreal, wliere the steamer
w'as iu the act of miooring, and a cable
hiavinig su-apped, the plaintiff wvas se-
riously injured by te recoil. There
wvas evidence tlîat plaintiff was aware
of the danger. - Held, that there was
coutributory niegligenice on biis part,
and hie could noV recover daiages.
Q.B. Periaiii v. Dom pierre, 1. L.N., p). 5.

Cross, J. for the injority of the
Court, renîarked that it, wzis not as if
Dompierre huad beeni a passenger 0on
board the steamer, aund thus in the
,charge and keeping of tue mîaster. If
the wharf was free to Domnpierre to
cart away wood, it was certaini y equai ly
free to Periaiin Vo, iioor bis steamier.
Doînpierrc himself liad declared that
the cable was dangerous, anud yet lie
exposed hiniseif to be immmc-d by it.
The proximate cause of the accident
was his own failure to exorcise proper
caution. (Tessier, J., dissenting).

Here we haethe conuniion iaw
doctrine in ail its purit.y. Yet at the
saine tMine would not the case ]lave
been decided siniilarly iu France or

Illinois eveni under thec coii par-aiive
niegligence doctrine? he rirenceli ile
is stated anid supporte(] thiis : Sire ' .
Codes annotés, vol. 2, p. 176, 'o. 10i.
(Trains.) Il He who lias receivc(1 ai,

injury by te act of another,7 fmuS 11
groundf tor au actioni for- damîage:
against the latter wheni lie oceasioîwd
te injury througlî his ownl fiiluh.

Detii, J4 Dec. 1846;5 S. 48, 2, 543: 1P.
40, 2, 492.-Tii t.lis sCiis, Protiioni.
Usitfrj., t. 3, nl. 1487; Aubry et Rau.
t. 4, §ý 446, p). 755; Laromnbière, ni. -2(1
et s. ; SourdEat, t. 12 in. 660 et s.

But ou the othier liand, the ùir-euiin
stance that tlic victini of tlie acei(leut
contrîbuted thirough hlis ngiec
the injury, tainnot eîîtirely free ilie
defen dat froni responisabil iv I
siiniply empowrers, the judges to reffiet
tlic ineasure of dainages. Cass. 20 Ai)-
189, S. 80, 1, 55-P. 80, 123-D. So. i.
15.

rrîus Vue mile becomnes qualiiel inu
proportion as tfli eglùgence o' thie
defeudant increases: or iii otiier wvordsý
te ainount, of plaintiff s (lainages ire

reduccd iii proportion to, tic exteîît tif
bis contributory ilegligeîîce.

XVe thiîik, liowever, that' 1V is rerr
liard to recoiieile the iiext deso
-%vith the articles 1053, 10-54 ol. (lit
Quebec Civil Code, anid it df~
entirely froîîî the spirit of tem Fîcie
(lcCisioIis: it is ini every senise a- Coin
mon lavdecision. Thts.3:

A I)Crs0f carryiflg ou a trade ohi iii
preinises is bouud to, have the preîîi't
lu a Safe condition for persois :înf

property comning there by iîipii
invitation to give Iiim thecir cusloiii.

But altlioughi there nîa-y liai e e.
faitut aniountin- to ordiînary iieg]i-eî
ou the part of such. t.radtesmn;.n, lie 'fliî
relieve blîinseif front d-aniagesq c;iiS;'
by an accident, by shiowing tl;ît tlî«i
was contributory fauit oni the éltz;
side, vi thoiit which the accidenlt Ivoî.<
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tI)t. haeoccurred-6 ; :11]d therefore
%wlîere a valutable hoî--se î-eeeivedl anl
iùiiiiry whule being slîod by a firrier,
.Ill(] 1V appced( thlat the accident wa*s
ù,liscd by the grooii who -,c-oiinpaiiiedl
the anlil striking imi iith a wvhip,
Ille fairri ci was rel iev cd froin li abilIi ty,
îîo)twthstanii ntg the untsafe condition
Of tice floor of bis smlithiy, but for wlîich
,Io dLinagre to the horse would ha,,-ve
resulted. Milan v. Mullin, 4 L. N.387.
ýJOIohn J.) 1881.

Ta-zke for instance the very words of
Wue leaýrnied jndfge ini the course of the
iigîniienit, hiow can they be reconciledl
luitlî arlticle 1053 C. C. ? Thus hie says,

1i do îîot say that the dcefeil(atl iS
ît' îesponisible foi. tlie (leleet. inith

lo;I say lie is responsibie. It was
tiee-oni bis promlises to wvhich bis
custoilers wcîrc lîehd b law to be
avited by liinî, aiid uo one cisc is
ýii5ihlC. Res î)Sa oît ur tho

1hw .ays ; but 1f say lie is responsible
ot as for intentional mnischief, but as

for ordinary nieglig-ence, i. e. as for a
linig wliiehi lic mlighit have known, andl
Ot for- a thiîîg- -%Niei lie înnst Lave
iiown to be of sncb obvious andl
-rtalît danýger as is contemnplated ini
ie authorîities andf cases on the sub-

et."TheleanedJudge Mien goes on

.state tlic coinunion lawv doctrine of
titrilmitory ncgligencc -citing froin

il)elon Il Negligýenice."

Xow, ar-t, 1053 readis as follows:
.ery peu-son capable of dliscerning
lit froîn wrong. is res ponsible for
edaiînge causedl by bis fauit to au-

mer, wvit.br by positive act, iînpru-
Ue, ncyleot or wvaut of ski il.

n aotieran laerjndgnîcnt dcli-
ed 1)y the saie learied judge, we
(l tic case disciussed parcly iii rela-
nl to the views of the rireîicb auntuors

ist itheu to citcdl. This case wuas
lcrablly cleir oute and belonged to

t. ù.ffs iii whicoh, -as we before poiniit-

cdl ont, plainitifr woulcd clearly have
lost the 'caýse under e-itiier the coin mion
law doctrine oî- tiiat of' c-oiparative
neg(lig-ence. Iii this case, (M. Willie V.
Goudrlioux 30 L. C. J. 44 (1885) thc faîmt
of the dcféiîdlait tas really only caipa
leissb'ina, viz: a.lowiîîg soîne iron ini a
sleigh to rattie (througbi au abîmormal.
circiîiîîstamxee). Mie 1fîult of the plaintiff
'vaS, that lie left lus horse on :% publie
Iliiwa,,y unattendedl. The rattling of
the ir-on ,itaýrtled plaiîîtiff's horse, and
it rau away. The learnedl judge said
inter alia "The, Frenchi mie is stated
ait Vol. 2, of Sirey 's Codles annotés p.
177 No. 12. (Tu-ams.) ' However, tic
cîrcummiistaince thiat the victimn of an
accidenit wais Iii îîîsc-l'finîprudexît, ean-
not fi-cc froîn ail respouisibility the
persou. tvhose faitut coitributed to the
accideîît, 0). rcneed if »i'o?-e sevCr6;
sncbi a circninstauce wonldl oîîly au-
thorize the judge to reduce the incas-
tire of danîeThis then is not a
case of contribution, but, of occasioni ng
or giving rise to, injury on the part of
the pl-aintiff hiijseif, and, under t-be
rule in No. 10, iii Sirey, lie cannot
recover."1

lai a ýstil1 liter case (Wilscarn v. The
Moutreal Street Railway Companîy, 32
L. C. J. 246) it mis heldi, in t-be Court
of Revicw (Mnra):-l 'rhat whicre

p.asseîî«er in a street car- was oblkged
thirougbi ovoî-crowdliing of sucbi car, to
standl on the step, and while tieîre was
injured by a passiug vehicle, thle Str-et
lbîilway Go. was hiable foi- tbe lanige
aîîd injury snffcred bysnicb passenger."1
Here again, t-be sanie learîîed judgc
deliveredl Uic judgîmîeut of Uic Cour-t,
andl thbe author îîow reliedl on is Lau-
relit, vol.2O,Xos 485 to 492,inc.(T-amîs.)
"Turre questionî of rcsponsibility pre-
seîîts stiut anothler diffictilty; wlien
there exists fauit on thc part of thbe
ii.jnirpe person, slîould t-heu-e be appli-
cd t-o thbe iîijured party t-le principle
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wvhiehi is applied to the origriintor ofthe
(lainage-abe act ? 'The latter is respoxi-
si bie fo0r te ligh test f4Liti the sntialiest
ilnprlle, andt< the least, negligence.
Personal secîîrity requires titis rigour
as l>etweeii te %"ictiiii and te wrong-
doorj justice sides with the 1foriîter,
however sligrht, miay 1)e the filait of the
latter. One canîtot appreciate ivithi
te saine severity the imprudence or

negi igence coimni te(l by te i nji red
Party lie could not forestal ail acci-
dents; iV is noV luis duty Vo, prevent ail
accidenîts from hiavingr thecir niatural
cotisequences. The i-nie is, that il* lie
acted as wouid te average pel-son
under te circunmst<tnces, it cannot be
saîd that lie was iu fault. If, fnrther,
Vite so-ca.i ledl imprudence of the injured
pa.rty itas becît exercised in pursuatîce
of a î-ig 4ht, ail fanit on1 lus part disap-
Pears."1

WTe have noV sufficient, space iu ain
article of titis lengtli Vo -ive farier
comparisoxîs on te saine Iines, but
wvill now confine oui-selves Vo te sub-

jeet of'inýjuries to chidren, concerning
whicli bot systeins of Jurisprudence
have givein coliictiî<' decîsioiis. ZrIIt-
cie 1384 of' te Frenchi Code retîders
parents lhable foi- te acVs of sucli of
their citildr-cî a-s are under theiî-
imniiiediate control. Article 1054 of te
Quebec Code is to te saine effeet.

C'oiit?-ib tto?-ij Negligenice of childrcn.

The follviiig Frencli decisions
which wve are about Vo give wvould, we
know, be vilgorousiy repnia,ýted by
common iaw judges.

Two chuîdren were playing together
lu a field. Each -as about Von years
01(1. One of thi cliiîbed up a tree
and, muttingoffabruicit, Vhrew it upoît
thle other wlio was standing under te
tre, te bi-ancli strikiîîg lim ii te
face witi te resuit of catisiiîg aliost
total bliniiess.

Tite father of te injured chuld

entei-ed an action agai nst thîe p'lî îQîî1
of te other ciîd ii te suaii Cf
20,00 fi-amies, as beiîîg respotîsible j'i.
te chiid's lauilt. 'Plie cour-t of, flst

instanîce inaiitai ied te action. - but
took into accoîif H ie eiî-cumsLlceý
of, Vite case ini fixinag te anic,
and( allowed ani anntiity of' 300 fi..

Ili te courtV of* Appe il (L.yonsý 3C~
Marclt 1851) te decîsion of' te eoiiiî
belowv was coifii-tiîted. (Dalloz 1 S55 2. i.-

Jndgn ion te comntentions of
appell-ant, One caumliot imtagine a cier-
case of coi î-ibu Vol-y utegiigence.

A, child of Ven yeaî-s is generaiiy sui
jau-is. (K-arr v. Parks, 40 Cal.iSai
lias, Vhlerefoî-e, sufficient discei-îînteîî
Vo be capable of coittributory ilegli
gence. Appeiiamtt set foi-tii t1lat Ille
accident tu-ose fi-oi ito fauit oit lite par
of lier son; that, iV Nvasetbilîd:
eitqiête that, te in.jui-ed child caiime of
Ilis owîî accord and inivited lier- soli Iof go anîd cnt sticks wirh lii ; tha-ti hi
50licited, and eveat forced huaii to eliib
the Vi-ce Vo cut a braitcii ; thact it %rai
wvlîem tî-yiug Vo catci te braneldi wiu
open anis, tat iV a.ccideîttly stii
hini in the face :-It wvas also niaintiain
e(1 by appeilant, titat, eveil if tlierc lia]
beenî imtpr-udence on te par-t of lin
soli iii lirowii(ig down a bu-alieli of îI?
tree upoit respottdctt's soi, thieie irai
noue te less imprudenlc on1 t'ite piî
of te latter iii standing iiuîder- 1
Vree viVh. eyes upturîted, Nv-ait iiw;tl
cýatch te brancli ; titat, it, was m
sible under the irntsa to i~
pute faitt Vo one of Viiese childrie mot
t1ua-it te otiier.

In view of te absolute iiînture
articles 13S2 and 1383, C. C. p)eliil$.
uniitigate daint;îges oui aceointt of' Platl
tiff's comtributory negligexîce, wi-S
tat te Frenîch judges coid tlo.

there wvas doubtless some faîit o1,t
part of defendant's sol, antd Viley. leid
Lake account of iV.
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fl aîotlier Irecliehase, (Court of'
Nulles, 13 -Marvli 85,1). 18.151, 2,161),

liws eld, tiat tlie liabi Iity of' fatiiers

amhi miothIirs, lÏm the (1alliagcs cansed by
thýeir illijior elideîliving writ.hl thein,
extentiS to accidenits o<easiolicd byv

theili t0 otiier cli il<ircil of tlieii- age
,eigilt veais) i nl t;he cournse of play. I il

lIse oll01 boy witS rvi ug atteri( tlue
othel. and a "t oule tlirowii 1)y t;hie f'orier
bit flic latter ini tie rigit cye, t liereby
~daîuiagih1 il aîîg. 500 fr.

~restult in a coiiifllofl law court. Tllus
wlicre a school-boy about t.we] e years
of age dieire uarîow froîîî a bowv

witl NvIielc1 lie aidI(lis Ieliows vei-e

1mte and thc.ereby put, ont one of' lus
eves. it W-as hield tlîit the boy n'as hiable,

0o p)ay lamlages. Sipremle Court of' N.
01-h, 1829. (Bilockz v. Babcock, 3

Dalloz, coiîîîmentîîîg upon thue above
j-eui caseS says (Trams.) : I The

rineipile (that; parents are responsible
or tlle aets of their children) is not so
bsoliite but tîat, ils appreciation eau

ýe 111odifxed by the ridles of equity.
bus we conceeive, tliuat tlie du1ty of
uperiîîtendeuîce iuîposcd iipon the
arents, Oii oblig-es thelrn %vitliu the
Tdiîî;uy iniits of hu1inlan pruldell e,.
d does ixot exteîud to evejîts wvhich

cîîîîot be gular(le( agais. V v1
iv eoîîsider c4lses whiere childreu are
lowed to stray uipon the street ztud

c-re receive inýjries by pausnig
bides, etc., and wilI commence with
P remeit case of Dufresne v. The City

isseingýer Ry. Co. This ca-,tse first camne
fore flhe Superior Court aIt ?4ontreal
1. L. 1R., 7 S. C. 10-16). A child two
ars of agre ;îecidentally escaped fromn
P surveillauce of its mnothler, 'auîd
ayiîgy o1n to the street, got ini the wVay

311 ap)proainig street-car, and wvas
erebY kzilled. The court thouglit. there

mias 1)r.oo1 of iiegl igelet 011 t'lic 1): rt of'
dctèidants, iii t liai. 1 lie evcsigh t- of tuie

dlriver Nvas dlefective. Tiat thie lift.her
of, theî (-llild (a l)OStIia1 ) bei îîg a.way
at ]lis w'orki o11l jiot w-tcli <ver il-.
'Pliat I)la1îîîýeoil <01(lot. be at;taclied 1-o
il' mlotheir ; for. Ie filet 0of h-Ie door1
bei ilg op)eî foi. a iuoîileiî t. anîd tlue Oùi Id
Slippling-. ont, was Plirely a cl as ltor-
t;ii t' thiat evenl i f lire was i îîîi'-
<îeîeoi liprto icliIsp z)aelts,

tlii-- S1.ï wiî .d 1 clear tlue deIicldo n ts of

for. t'le lIaintiff.
On1 aiuppal bo the Court of*ieci'

Beuicli (M1. L. R., 7 Q. B. 214), tîuis
judgîîucnit Nvas ueversed. TI'Ie Cout.
tiiouglut tliere wa.s 110 Prool of'ppl
lauît;'s lîeglig-elîce, that thei eyesiglît, of
I lie driver w.s still-eiiîtly go<>d for the
safe é ryn on of' lis eiffl)oyIliCnt.
"Plie. 41111t; was on the si(lC of, rcspoind-
cnt whlo allowed the euhil t0 stray
upoil the Street. Lt w'as prox'cd I-iat
thle chiild lea.d strayed one or tvc l)e-
for-e, and lllit, hiad it îîot beeîî noticed
b.v pensons iii tîte shol) below, have
wandlered ontot.Cteist-ean
l)eel in over asý it eveiitnally wias at

a iter date. Cou usei for appellaiit
subinitted thiat thie parenît.s shou Id
hiave l)rofitC<1 Ih the warnhîîg thiey Iiad
already received.

In a lcadiîîg ease of New-York State
(Hatfiidv. Roper 2], Wend. 615) it

w'as lîeld :-That wliere a ehiil of stelu
tender age (two years) as not to possess
sufficient discretion to avoid danger. is
perîuîitted by ]lis parents 10 o iiM a

publie Iîighway withouit anîyone to
guard huîîu,ý and is thiere il over by a
traveller ami injuired, neitiier teps
tuor case liesaais the traveller,
mnless tlue iiýjury wvas voliiîntary, or
arose fi-oi " gross, "1 uiegigyeîce 01n lis
part.

li anl action foi- Such il n jury, if
tlueîe was xîegligence on the part of

18631
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te p)lainitif1 Colit-ri biutinig to the iii-
jury, there canuiiot, b)e a recovery ; and(
<utiiougli te Child, by r-eaisol of hlis
tender atge, wvas iapbeof' usinig
thait, ordimary care which is, requiredl
of a dIiscreet, and prudlent 1ersoni, te
wVanL 0f.such catre oin the pazrt of' suici
p.tirenits zndgurdiit of' jicli vliil
fltiili thIe saniaswer. Lu an Il ctioni
1)Y the Cltildl ais Nvouîî1 iùs omlissioni oit
t'le part of' te pýiitilf i l teationi by

For ml iîîtjuty Lu at chid( 0f te ntost,
teniffer akge an atction1 nîay be brouglit
iii te imante of tlite chl. But titis

(loctritte of iiiitttbihit. is dleiiedl by
înany Conu11nun iatw courts ,Xll(1 ilu al

Vermloit, caise, .Robinisoni v. (Colle, 92
Vt. 21ý;, iL wzis hebi, that where pIlntifr

15 mon 8smu jiteri.11 ail tt 15 r-eqitired of'
iit iS, thatt lie exercise mcav ani(1

1)ru(Ieilce equal to blis caipacty, amil
f baýtt where a chiidl of tendfer vears is

onl te street, defndat mSt. ulse te
iitost cicunsetin n is boundf
t'O Ise ai Pr0o>rtiuate (Iegree of' waLeCi-
fuitIness.

lii tigl lite ruie of ', ittiptabii-
I it , i n cavses of inijuriîes Lu chlIdrein,
daites frotit Waýit.e v. -Northt Eatsterm
1;aiwa.Y Co I)itpay, El. Bi1. & El. 1
(aýflilnte ilu te court of Lxchlequer

clmaibe r El. Bl. & El. 728) sinice which
Minle there lisbe IittLie or ua. jd
cattioni (lireetiy tti)O1 te stjc.iii Litt
cou ntry.

Ili aL rece t, casei n liiiioi-s (Cic.
City lRy. CJo. v. Wilcox, 27 N. E . Rep.
899 [1891] 33 Cjent. L. J. 142, iL waws

/ic<i-- itt>where at ChIil(I of tendfer
yeairs is iim.jured 1)y te niegligence of

est and Reporter

another, te nleglige1nce of' his i>a'tl,,el
evenl titoughi preselit att tite tintie of the
accidleitt, canniioL be imnputed to hlmi su
ats to support te dlefeitee of- eonitribu.
tory niegligenice to his suit l'ordaae,

Where a, eltildl six yeaurs oM, bcbig'
aibout to cross a ýstreet oii 'vhieh titere
are tvo cabl e t racks, w.it s inîttil Ltain,
oni Ille traek nlearlest hit liais passed,

a.dtheni, g'oiing beliiiitd siueh trai, is
struck Lby aitothler tinii, voîingi froin

aL'i Opposite (Il rect;iOj, Jus Ja-ilur-eto see
aiff avoidl te t m.itt whIiecl strueik hutu,

att(fl whiclî wvas probabl)y ihidfieit from-,
biis viev [)y tuie otiter traii, (lo0C51ît,[
conistitute vonitributory ne(riigelîee.

Ili at very receit caeiii Mîscu
setts (Slattery v. O'Connecýil MaLSS. 26

.N. E. P-ep. 4130, 153 Mafiss. 94), there:'
wvaS al acetion1 for te tgiettkil ling!

of, aL Chil less ti byve yearS of age;
attd( il, aippeatred tîlztt the (iti's mn1e0.W
er. wvho luid just 1eemi cottfinled. iad*
kept Iitui iii b)ed witli lier until aibout.
il a.t.on the daiy of' the accident,'

wlten lie> ilvas 1)atltia]Iy dr1essedl by à
meigitbour- wvio came, iii fron tLimie t

Lttie Lo look ifter te mulotherý and
lit1 amtd w.ts tiloweà to piay aJGut,
te rooli, but, iii ordet' Lu keep liitn

Iroîti goiuig otit, lite wvts nuLo givenl is
slîocs auff stockiitgs ; t1itthLe imuothef,
feuI asieep, ant.l te ciid wvent intO
tlie Sreet, amtd wvs killedl 1y tiefend,

anvt>'s catrt. The 1ftilier w;as a, I.aboUr
ilng iati, uttabie Lo eîuipioy attencidane

for Ilus wjl(ý ife nt i.et ait ]lis wvorkal
te tinte. The court hteldl, that tfie

que-Stioni whetlîer te patretits ex ercis
dlue camre iii the custodly of lite Chii

w.vias for te.jury.


