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COURTS OF APPEAL.

We have lately received a pamphlet copy of
the speech delivered by Mr. Blake in the House
of Commons, during the session which has just
Come to an end, on the bill to abolish the Su-
Preme Court. We have not previously referred
to the renewed proposal to do away with this
tﬁ'b'mal. It was made in 1879, was repeated
this year, and may again be agitated. We look
Upon such a bill simply as a mode of giving
©xpression to the prevalent dissatisfaction at
the failure of the Supreme Court to come up to
the expectations of the bar, more especially in
the Province of Quebec, and we do not antici-
Pate any marked improvement for a few years
% come. But we agree with much which Mr.
Blake has to say as to the necessity for such a
(?0““- We agree that a great confederation
like Canada, almost independent in its law-
Making powers, and constantly rising in the
Tank of nationalities, ought not for ever to look
to English lawyers on the other gide of the At-

tic for the correct interpretation of its laws
and statutes. We agree that it is a great ad-
Vantage to have a supreme tribunal within a
few hours’ journey by rail of the places where
‘3‘9 parties reside and where the great bulk of
litigation arises. We think, too, it is & great
%dvantage to suitors to be able to have their
Cases argued at small expense by the same
l“_wyel‘s that have watched them from the begin-
Ring, We might go further, and adduce some
Teasons which Mr. Blake has omitted to men-
tion, why the costly appeal to England should

replaced by the far less expensive resort to
awa, It is well known, for instance, that a
litigant, of long purse and unyielding disposi-
ti?“y even after he has been worsted in the

ghest Court of the Province, can frequently
%0 intimidate his opponent by the threat of an
8Ppeal to the Privy Council, that’ the latter
'fill abate considerably from his just preten-
Slong__pretensions supported by the Courts up
t0 that stage—rather than be dragged into fur-

ther expense, and be kept still longer in
anxiety.

In one particular Mr. Blake's statistics are
glightly misleading. He adduces the fact that
up to 1878 there had been twenty-three appeals
to the Supreme Court from the Province of
Quebec, as against nineteen from Ontario—
although Ontario (he adds) has a larger amount
of litigation than Quebec. It is easy to show,
assuming the correctness of these figures, that
they are far from establishing that the Supreme
Court enjoys the unbounded confidence of
guitors in the Province of Quebec. We take
Mr. Blake's figures for the purpose. He says
the number of decisions by the Ontario Court
of Appeal in equity cases is from twenty-five
to thirty in each year. He does not give the
number of decisions of the Court of Appeal in
common law cases. But we presume the total
number of decisions by the Court of Appeal
will not exceed seventy-five. Now the total
number of decisions by the Quebec Court of
Appeal is about two hundred in each year. If
we take the period referred to by Mr. Blake (“up
o 1878”) to embrace two years, we get this
result—that whereas in Ontario there were
nineteen appeals to the Supreme Court from
about one hundred and fifty decisions of the
Ontario Court of Appeal, in Quebec there were
only twenty-three appeals to the Supreme Court
from about four hundred decisions of the pro-
vincial Court of Appeal. Quebec, therefore, in
proportion to the total number of decisions by
the highest Court of the Province, sends to the
Supreme Court less than one half the number
of cases that Ontario sends there.

There is one portion of Mr. Blake’s remarks
to which we have much pleasure in directing
attention, because it supports and even goes
beyond what has already been advocated in our
pages. He says: « With reference to these two
Provinces (Ontario and Quebec), I quite agree,
situated as the Supreme Court is, geographi-
cally, to both of them, that we may hope for the
arrival of the day when local legislatures shall
abolish their intermediate Courts of Appeal.”’
This would leave simply the Court of frst in-
gtance (with us, the Superior Court) and the
Supreme Court. That is the system in the
Maritime Provinces, and in Manitoba and
British Columbia. We have not gone 8o far
as to urge that we should be limited to the
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Court of first instance in this Province ; but we
have insisted that the cxistence of two inter-
mediate Courts of Appeal—the Court of Review
and the Court of Queen’s Bench sitting in Ap-
peal—is an excess of precaution agaiust crro-
neous judgments. The time for the abolition
of the Court of Review has arrived, and any de-
lay in carrying out this necessary measure will
be a positive injury. The review was intended
originally as a cheap appeal for cases from the
tural districts. The argument of economy can
be effectually answered by a re-arrangement of
the tariff in Appeal. The fees should be re-
duced on cases of small amount, and increased
on cases of five hundred pounds and upwards.
The Superior Court decisions have never had
the same value or authority since the Court of
Review was interposed. And as to the deci-
gions in Review, they will never have much
value under the present system, under which
any three of eight or nine judges can heara
case and render judgment. Since the Court of
Review was established the number of Superior
Court Judges in Montreal has been considerably
augmented, and has created a difficulty of con-
flicting opinion not then thought of. To give
due authority to the decisions in Review, they
ought to be rendered by a majority of the whole
bench in Montreal—which is practically im-
possible. Let the Court of Review, then, be
abolished, let the Judges of the Superior Court
be free to consult one another on novel points
of law, let the tariff in Appeal be readjusted, and
the sittings made more frequent, and a real re-
form will be accomplished, and a most desir-
able improvement effected in the administration
of justice in the Province of Quebec.

LOANS BY BANKS.

The decision in Bank of Montreal v. Geddes
et al., which is to be found in this issue, involves
& question which has been debated with consid_
erable interest during the past few years, as on
it hangs the fate of heavy suits for damages re-
sulting from loans on stock. The question isas
to the legality of loans by Banks, under the Act
34 Vic,, c. 5, on the collateral security of shares
in incorporated trading companies. On the
17th January, 1878, in the case of Geddes et al.
v. Banque Jacques Cartier et al. (an action to
prohibit the Banque Jacques Cartier and the

City Passenger Railway Company from selling
or registering the sale of any shares of the Com-
pany belonging to the plaintiffs), a similar
question was raised, and Mr. Justice Papineal
decided that a Bank may lawfully make ad-
vances under the Banking Act of 1871 (34 Vic.
¢. 5), on the security of shares in an incorpo-
rated trading company like the City Passcnger
Railway Company. When the defendants in
Bank of Montreal v. Geddes et al. raised the same
question by demurrer, Mr. Justice Rainville was
disposed to take a differcnt view, but the
learned Judge thought it better to follow Mr.
Justice Papineau's decision at that stage, and
thus permit the case to go to trial without the
delay of an appeal.  (Sce 2 Legal News, p. 356.)
The question has now been decided in a differ-
ent way by Mr. Justice Johnson, in adjudicating
on the third plea, and the learned Judge had au-
thority from Mr, Justice Rainville to state that
he concurred in the opinion expressed upon the
law issue.

NOTES OF CASES.

SUPERIOR COURT.
MonTrEAL, April 30, 1880.
Bank oF MoONTREAL v. GEDDES et al.

Banking Act of 1871—Loans on security of stock
in other companies—Under the Banking At
of 1871, 34 Vic., c. 5,a Bank could not legally
make loans upon the security of the stock of
any joint stock company, except the stock of
other Banks, and therefore an action by a Bank
against the directors of a street railway com
pany, for loss sustained by making a loan 0%
its stock (which was alleged to have been Ut
duly inflated by false statements on the part of
said directors) cannot be maintained.

Jounson, J. The trial of this case commenced
before me on the 5th of November last, and w88
continued at intervals by adjournment until th®
19th of February, when it was finally heard.
must say it was very carefully presented on pbotb
sides; and it might, perhaps, have been €
pected that, immediately upon the close of the
argument, I should have been ready to giv°
judgment ; and so I thought I was, as far 88
personally was concerned, for I had heard 31‘1
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the evidence, and had had plenty of opportunity
. consider it; but it had been taken at great
Ogth, and where there was conflict, it was
8afer to refer to the notes which the parties ex-
E'e“ed their desire to have printed, and which
wPDearg to have taken some time, for the record
1;’fh(’llly sent up to me for judgment on the
of this month.
M_Blesides.this there was a very important point
wh'aw raised by demurrer to the declaration,
ich demurrer had been nominally dismissed,
80d the game point was raised by another plea.
l_le action had been brought for damages sus-
of ne.d by the plaintiffs by reason of fraud and
tomlsl‘epresentations said to have been made
hadthem by the defendants while these latter
w been directors of the City Passenger Rail-
8y Company ;—the plaintiffs alleging that they
it advanced money to a customer on the secu-
iny of .the stock of this company, and measur-
wg their loss and damage by the difference be-
wheell the price they were able to get for it
en they sold it, and the price they were in-
e;ced to give by the false representations alleg-
to have been made by the defendants.
se'l‘he defendants had all pleaded alike, but
Parately : and they had all of them first of all
f:ft in a demurrer on the ground that the plain-
in 8 alleged themselves to have suffered the loss
spec?nsequence ot their having loaned on a
to Cles of security which they had no authority
20 t‘fke- This demurrer, as I have said, was
Minally dismissed.* I mean that the learned
Udge who dismissed it (and I have of course
i:t"xpress authority for the statement) did so,
he main, for a reeson of expediency which
® explained at the time, and not because he
formed any opinion that the Bank had by
W the power to lend on the security alleged.
@ learned Judge considered that a resort to
€ Various Courts of Appeal, at the commence-
:lent of the suit, was undesirable, and that it
Ould be better to reach a final decision on all
® points raised before the case went to
whel‘ courts. He also had doubts, at that time,
enether the objection lay properly with the de-
a :&Ifts, and he therefore hesitated to overrule
ecigion that had been given in Geddes v.
MQue Jacques Cartier : but the learned Judge

L) .
Pon the mere question of law, is now of
~——

* 2 Legal News, 356.

opinion that the Bank had not the power. How-
ever this may be, this court now is unquestion-
ably called upon first of all, and before it can
proceed further in the case, to decide this point
and I must do so not only because of the ques-
tion of law which is still before the court on
the fond of the case, but because the same point
is expressly raised by all the defendants in their
third plea.

1 bave already stated the point to be in sub-
gtance that the bank had no power to take the
stock of the City Passenger Railway Company
as collateral security for such a loan, and that
no action of damages can accrue to them from a
contract which they had no power to make. It
is admitted that such a power, if it exists, can
only be claimed under the 40th, or the 51st sec-
tions (or both) of the Banking Act of 1871
(34 V.c.5). Those sections are in the follow-
ing words :—

Sec. 40. ¢ The Bank shall not directly or indirectly
lend money, or make advances upon the security,
mortgage or hypothecation of any lands or tenements,
or of any ships or other vessels, nor upon the security
or pledge of any share or shares of the capital stock of
the Bank, or of any goods, wares or merchandize, ex-
cept as authorized by this act; nor shall the Bank,
cither directly or indirectly, deal in the buying and
gelling, or bartering of goods, wares or merchandize,
or engage or be engaged in any trade whatever, except
as dealers in gold and silver bullion, bills of exchange,
discounting of promissory notes and negotiable secu-
rities, and in such trade generally as appertains to the
business of banking.”

Sec. 51, ‘*The bank shall not make loans or grant
dizcounts on the security of its own stock ; but shall
have a privileged lien for any overdue debt on the
shares and unpaid dividends of the debtor thereof,
and may decline to allow any transfer of the shares of
such debtor until such debt is paid, and if such debt
is not paid when due, the Bank may sell such shares,
after notice has been given to the holder thereof, of
the intention of the Bank to sell the same, by mailing
such notice in the Post Office to the last known address
of such holder; at least thirty days prior to such sale;
and upon such sale being made, the President, Vice-
President, Manager or Cashier shall execute a transfer
of such shares to the purchaser thereof in the usual
transfer book of the Bank, which transfer shall vest
in such purchager all the rights in or to such shares
which were possessed by the holder thereof, with the
same obligation of warranty on his part,as if he were
the vendor thereof; but without any warranty from
the Bank or by the officer executing such transfer:
and nothing in this Act contained shall prevent the
Bank from acquiring and holding a8 collateral security
for any advance by or debt to the Bank, or for any
credit or liability incurred by the Bank to or on behalf
of any person (and either at the time of such advance
by, or the contracting of such debt to the Bank, or the
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opening of such credit, or the incurring of such liabil-
ity, by the Bank) the shares of the capital stock of any
other Bank, the bonds or debentures of municipal or
other corporations, or Dominion, provineial, British or
foreign public securities, and such stock, bonds, de-
bentures, or securities, may, in case of default to pay
the debt for securing which they were 80 acquired and
held, be dealt with, sold and conveyed in like manner
and subject to the same restrictions as are herein pro-
vided in respect of the stock of the bank on which it
has acquired a lien under this Act.”

The meaning of this language in these two
sections would probably be caught by an un-
professional reader at once ; but when it comes
to be considered in the aspect in which it was
presented to the Court, that is to say, with refer-
ence to the precise legal import of these two
sections taken by themselves, it is perhaps not
entirely free from obscurity. This obscurity,
however, probably arises more from the style
than from the terms; less from what is said
than from the manner of saying it. There is
an inconvenient mixture of negative and affirm-
ative matter; there are prohibitions and re-
strictions and powers all in the same section.
First of all in the 40th section, there would
appear to be a series of prohibitions the only
exception to which would seem a general per-
mission to carry on the business of banking.
Then, coming to the 51st section—the latter
part of it, which is all we have to look to—we
find what the Bank may take as collateral
security is regulated, in the terms of this
section, not by a power directly given, but by
specifying the things that it is not intended to
prevent it from taking; so that it might look at
first as if the power to make advances on certain
securities was given in the shape of a saving
clause, while leave to be a Bank at all is only
mentioned in the form of an exception! Of
course there are direct powers given in other
sections, but they have not been referrcd to as
having any bearing on this case. There is the
power, for instance, in sec. 41, to hold mortgages
on real and personal property, not as collateral
security for advances to be made, but as addi-
tional security for pre-existing debts ; and there
is the 46th section, a most important one, giving
the power to hold warehouse receipts and bills
of lading, and to sell the property they represent,
which is, as a general thing, all the power the
bank has to deal in merchandize, and which also
is made the subject of special exemption in the
40th section, from the prohibition there con-

—)

tained to deal in merchandize either directly of
indirectly.

As to sec. 41, and the power to take securitf
of every description for overdue debts, of coursé
there is an obvious distinction between that and
the power to make advances upon that and every
kind of security whatever ; it is the distinction
between the power to contract an unlawful debty
and the power to collect a lawful one; or t0
speak more accurately, it is the distinctiod
between taking an unlawful security and realiz-
ing a lawful asset. In the one case the money
of the proprietors is illegally risked ; in thc other
after it has been lawfully lent, and lost, addi-
tional (not collateral) security is obtained t0
make it good ; and of course there may be and
there is excellent reason for not risking the
shareholders’ money on chimerical stocks of
what I believe the western people call the wild-
cat kind, while there is no reason at all for
refusing to take from your debtor all you cal
get out of him for the ultimate satisfaction of &
legitimate claim. These observations occur 10
me now, not because the plaintiffs counsel
attached any importance to this other and
distinct power as in any way affecting his case:
on the contrary, he rested his case entirely and
in the frankest manner upon the authority sup~
posed to be implied in the concluding words of
the 40th section, and we may feel perfectly suré
if there was anything to be made properly ouf
of it, he would not have failed to enlist it in hi8
service; but I make these remarks in passing
merely to show that in no other part of the
statute (unless it be in these two sections—-the
40th and the 51st) is there any definite powe’
given to lend money on this kind of securit
and to show also that counsel are perfectly right
in my opinion in putting the case upon the
ground they do, for it is clearly, and I may 88
admittedly true, that if the 40th and 51st section®
do not give the power, it is not given at all.
Whatever, therefore, may be the form of thi®
section 51, it can be no better for the plaintiff®
case than if, instead of being in the form of 8
saving clause, it had given in a direct manné¥
the authority it now gives in its present formi

for it could not possibly be contended that eve>
if the 51st section had enacted in a direct W8y
that the Bank should have power to lend on th°
securitics that are mentioned in that sectioP:
such an enactment would have included a poWe
to lend on the kind of stock in question. -
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is A.B to the form in which the power, such as it
' 18 given, it must be observed that the power
s € securities of a very important description
COnnection with the commerce of the country
4 eth‘l"eady been given in direct terms by the
8ection ; and the form taken by the 51st
on wag possibly deemed necessary in order
8ave the rights of the Bank within well-
e:z:’d limits ; and those limits can no more be
clag ded because ‘they are defined by a saving
€, than they could be if they had been given
Y & direct clause. “In whatever form expressed;
" : Meaning is plain: so plain indeed, that in
viate in the margin we find the descrip-
f the section to be :~-« What stock the
alth may hold as collateral security;” nor,
ough the case was argued, and very ably and
Properly argued, as if it depended on these two
ctions of the statute, does it in any manner
th:?w that these two sections, in order to receive
1t i" Proper interpretation, should be read alone.
1001: arule that the whole of a statute must be
allot;id at, and its parts compared with one
er; and it is another rule that the method
treating the subject must be considered to
is dl'tain the meaning of the author, if a statute
oubtful or obscure (see Potter'’s Dwarris on
t. pp. 110 and 272). Now the very first
on of the statute of 1871 repealed all the
Tvious bank charters except as to bare cor-
te existence, and the preservation of the
pmpe"'y of the shareholders. The banks, there-
e, .Were continued in existence ; but all their
:mv‘ollﬂ active powers, after a definite time,
®re t0 be repealed and readjusted. Parliament
™8 therefore not making law for new or projec-
tionh‘mks: it was dealing with existing instito-
8. It was not conferring all the required
Powers for the first time : it was readjusting and
5 stmme cages extending those powers. The
cu Section may have taken its form from cir-
Mstances ; it did not say that such and such
Wers were directly conferred; it merely
ined that in respect to the class of securities
® banks might take as collateral security for
Ac:‘!\%s, they were not prevented by the new
th.tf;om taking the descriptions of securities
t mentioned, and which do not; however,
“lude stocks such as those lent on here.
en, with respect to the general words at
®end of gection 40, the question is whether
words gufficiently conveyed the power to

tion o

lend on City Passenger Railway stock ; and
that is really the whole question ; for there can
be no doubt, I think, that the terms of section
51 do not include it; and that question may be
looked at with reference to the language used ;
and also with reference to the principles of legal
construction of statutes; and with reference to
other legislation bearing on the same subject.
1 must say that it strikes me at the outset, that
if the prohibition in the 40th section from doing
any business except the business of banking, i8
held sufficient to confer to the fullest extent
express power to carry on any and every opera-
tion possible in the case of any other Bank
(whatever the powers of that Bank may be),
it is inconceivable why the 51st section should
say this Bank is permitted, or at all events
is not prevenied from lending on certain
securities specified, which do not include this
particular kind of stock. If all conceivable
transactions engaged in by any bank here or
clsewhere are authorized by an enactment that
I must say appears to me to mean only that the
Bank shall engage in no trade except that of
banking, I fintl it impossible to understand why
this permission—either given in the present, or
indeed, in any other form, should be necessary
at all; yet, bere it is, in the form of a saving
clause not preventing the Bank from lending on
a restricted list of securities ; that is to say, on
the stocks of other banks, the bonds or deben-
tures of corporations, or public securities. Sure-
ly these are kinds of security that would usually
and readily enough be taken, and which there
would be no necessity to specify at all if the
Deing restrained to the general business of bank-
ing, a8 distinguished from all other trades (for
really it looks as if this distinction was theonly
object of the words), could be supposed to in-
clude not only the power to lend on the gecuri-
ties describea in the Act, but also, and as a
matter of course, the power to part with the
money of the shareholders on any and every
kind of stock in the world.

The 40th section, then, in my opinion, was not
intended to say what the bank might do, but
what it might not do. It did not say that the
bank might carry on its business in this way,
or in that way ; but only that it was not to lend
on the security of land, of ships, of its own
stock, etc.; it was not to be s buyer or seller of
merchandise, except in the way of warehouse
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receipts, bills of lading, etc.; but, as if to give
emphasis to what it might not be, it was to be
a bank.

This bank, then, is a statutory corporation;
it has the powers that the Act gives, and no
other, except such as are ancillary and subser-
vient. It has no charter and no powers unless
they are here in this statute ; and in my view of
it, the general words at the end of the 40th sec-
tion are not intended to give a general and
indiscriminate power to carry on the business
of banking in any manner they may see fit. So
much, then, for the direct meaning of the words
of these two sections in reference to the specics
of security described in the second part of sec-
tion 51, and in reference to the universal and
indiscriminate powers claimed or supposed to
have been vested by the concluding words of
section 40. We are dealing with a statutory
corporation, and such bodies possess no powers
—that is to say, no substantial powers that are
not plainly granted. ¢ Corporate powers cannot
be created by implication, nor extended by con-
struction. No privilege is granted unless it is
expressed in plain, unequivocal words”’ I am
quoting from Abbott’s digest of the law of cor-
porations, p. 152, par. 70.

« No powers can be exercised except such as
are conferred, and in cases of reasonable doubt,
it must be decided against the corporation. 1fa
power is exercised which is not authorized, it is
ultra vires and void.” This is the language of
Field in his well known treatise on the law of
private corporations. It is also a rule of con-
struction that the specification of certain
powers operates as a restraint fo such objects
only, and is an implied prohibition of the exer-
cise of other and distinct powers. Abbott, p.
670, p. 30,

Applying, then, the rules of interpretation
laid down by the highest authorities, the con-
clusion would appear to be that the Bank had
no right under the Banking Act to make loans
on stocks other than bank stocks. This view re-
ceives a strong confirmation from a comparison
of the Banking Act with the Savings Bank Act
passed in the same year. (34 Vic.c.7.) By
the 18th section power is given to savings banks
to lend on the collateral security of certain
stocks and securities thercin mentioned, viz:
British or foreign public securities, or stock of
some chartered bank in Canada, or in the incor-

porated building societies, or bonds or debeP”
tures, or stock of any incorporated institutio®
or company. Here we find permission give?
to savings banks to lend on the stock as well 88
on the bonds or debentures of incorpors
companies, while the other banks are only
lend on the bonds and debentures of such com”
panies.

In 1873.two Acts were passed, prescribing the
form of returns to be made by Savings Banks
and by other banks (36 V., c. 43,and 36 V., -
72). The differcnce in the form of these return8
exactly corresponds with the difference in the
classes of security on which Savings Banks and
the other banks are authorized respectively 0.
make loans. Savings Banks are required to men-
tion “loans for which bank stocks are held 88
collateral security,” and « loans for which othe’
stocks, bonds or debentures as authorized by 18W
are held as collateral security :” while the othel
banks are required to mention «loans, discounts
or advances for which shares of the capital stock
of any other bank are held as collateral secu”
rity,” and ¢ loans for which the bonds or deben-
tures of municipal or other corporations, OF
Dominion, Provincial, British or Foreign publi¢
securities are held as collateral securities.”
This difference between the provisions of the
Acts relating to Savn{ngs Banks, and those
relating to other banks is obviously not acci
dental, nor per\l')aps difficult to explain. Savings
Banks, so far as their powers of dealing with
the funds entrusted to them are concerned, aré
intended to be mere local lending institutions
They are not allowed to issue their own notes:
nor to discount commercial paper, nor to make
advances on bills of lading or warehouse receipts-
Their function is to make loans on collatersl
security of a very various and miscellaneou
description, requiring in the management 88
acquaintance with the value of the securities o7
which the money of the Bank is lent. The
business of the other banks, on the other hand,
is of an entirely commercial nature : to buy and
scll exchange, discount promissory notes, and
make advances on bills of lading and warehousé
receipts—in a word, to supply the means and
facilities of carrying on the trade and commerc®
of the country. Their powers are declared bY
the 51st section not to prevent them from
making advances on the bonds and debenture®
of incorporated companies, apparently becaus$®
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13;';81 on lfonds and debentures are attended
algo €88 risk than loans on stock ;and they are
Ve 8llowed to advance on bank stocks, because
Well].y bank manager is supposed to know pretty
What is going on in the banking world, and
Well qualified to judge of the value of the

% of other banks, or, at all events, to have

T Mmeans and opportunities of information

the value of bank stocks than as to that of

u;r stocks lying outside the range of his daily
hess and ohservation. If I had any doubt,
:refo,-e, as to the meaning of the Banking Act,
%no.uld hesitate to say there would not be very
i ’_“derable public inconvenience and insecur-
8 dem having the opinion of Parliament on one
» 80d the opinion of the Court on the other.
fear I have been very long ; but the fact of
ane Presence or of the absence of difficulty in
poy €ase is not always the measure of its im-
Mance, I ghould wish to stop here, but 1
und not to overlook the decision in the
ahoulof Geddes v. Bangue Jacques Cartier. 1
. d feel it was a misfortune if any Judge
em_t‘f'ted to consider fully the grounds of any
Sclsion in o far as those grounds can be known,
“nere i8 no published report, but I am given to
,ef“and that the learned Judge based his
8lon on the general banking powers given

Y the Act, and upon the practice of Banks in
o:gl‘“‘d and the United States to make loans
all descriptions of stocks. As much as that

Y be admitted without at all admitting that
.llks in Canada bave the right to do the same
iol:& Banks in (anada are statutory corpora-
8 constituted by the Legislature. English
ks on the contrary. as a matter of common
eu"_wledgc, are known to be constituted on an
ely different basis. The English banking
B?em, outside the Bank of England, which is
'mstitution sui generis, governed by laws of its
tiaﬁ and by special Acts of Parliament, is cssen-
Y a system of private banking which has
thewn up with the commercial development of
a8t two centuries, without any interference

Y the Legislature. It is only during the pre-
century that legislation has taken place,

d thig merely for the purpose of applying the
®™ joint stock principle to the business of
king n&. It was legislation of a permissive
of or Which the banks might avail themselves
as Dot, as they pleased. Parliament did not,
88 I can discover, interfere to prescribe

the manner in which the business was to be
conducted, or the class of transactions in which
they might engage. All that was left to be
regulated by the shareholders, in their articles
of association, or deeds of settlement; and
the powers of one banking company might,
therefore, differ, and often did materially
differ, from those of another. There is no an-
alogy, therefore, between a system built up
mainly on usage, and a system created wholly
by the Legislature, and governed by uniform
statutory regulations which cannot be altered
or departed from merely at the will of the share-
holders.

As regards banks in the United States,
their powers depend on State laws, or Acts of
Congress, and differ widely in different States,
and no argument can be drawn, therefore, from
their system. But whatever doubt might have
existed at the time of Judge Papineau’s decision,
has been completely and finally removed by
the passing of the Banking Act amendment
Act of last session. (42 Vic. c. 45.) By that
Act, the Legislature prohibited banks from
lending in future on the shares of other banks;
and how is this prohibition made? By simply
striking out the words “the shares of the cap-
ital stock of any other bank” from the 51st
section of the Act of 1871. If, therefore, the
striking out of these words from the Act of 1871
has the effect of creating a prohibition against
loans on bank stocks in future, it follows that
if those words had been originally omitted from
the Act, the prohibition would have existed
gince 1871, and the same prohibition conse-
quently does exist in regard to other stocks
not mentioned in the 51st section. It appears
to me I must take this Act of 1879 as an an-
thoritative interpretation by the Legislature
itself of the effect of the Act of 1871.

I have one word more to say as to the effect
of a contract made by a corporation ultra vires.
It would not seem to require any authority to
show that the Bank had no recourse against
anybody for the consequences of its own act
committed in violation of the law. The propo-
gition was not contested ; it was only said that
the general power to carry on the business of
banking being given, it had been proved by Mr.
Buchanah that taking this kind of stock as col-
lateral security for a loan was an ordinary trans-
action with bankers ; but no such practice can
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have the effect of nullifying an Act of Parlia-
ment; and no Act of Parliament could be
necessary if the practice is lawful without it.
The contract was void in itself. ¢« Where it
appears to be the intention of the Legislature
expressed or implied that the corporation shall
not enter into a particular contract, every Court,
whether of law or equity, is bound to treat a
contract entered into contrary to the enactment
as illegal, and therefore wholly void.” (See
case of Riche v. Ashbury Railway Carriage § Iron
Company, L. R. vol. 7, p. 673, English and Irish
appeals.) In using these words in that case,
Lord Cairns was quoting the language used by
Mr. Justice Blackburn, and he adopted it as his
own. My Lords,” he added, ¢ that sums up
and exhausts the whole case,” and it was con-
curred in by all the other Lords, Hatherly,
O'Hagan and Selborne. Ez pacto illicito non oritur
actio.

In a case cited by Field, page 303 in note—a
case of Pearce v. Madison R. Co., reported in
How. 441—Justice Campbell said :—¢ Persons
dealing with the managers of & corporation must
take notice of the limitations imposed upon
their authority by the Act of Incorporation.”
That was a case where an innocent holder of a
note was prevented from recovering, because the
makers being a corporation that had been con-
solidated without sufficient authority with
another corporation, had not the power to give
a note; but the Judge goes on to say words
which I will venture to adopt in the present
case :— Their powers are given in considera-
tion of the advantage the public are to receive
from their discreet and intelligent employment ;
and the public have an interest that neither the
managers nor stockholders of a corporation shall
transcend their authority.” There are other
and numerous cases in point as to the impossi-
bility of acquiring any right from an act which
is in itself an excess of authority. Several of
them are cited in the notes to Field. There is
one in particular—the case of the East Anglian
R. Co.v. The East. Counties R. Co. (11 C. B. 803),
where Lord Langdale, speaking of the powers
of a corporation to pledge the company’s funds
for transactions not authorized by the Act, but
made to increase the traffic of a railway which
was the corporate body in that case, says:—
« There is no authority for anything of that
kind. It has been stated that these things have
been frequently done by railway companies;
but unless the acts so done can be proved to be
in conformity with the special Acts of Parlia-
ment under which those acts were done, they
furnish no authority whatever.” Substituting
« banks” for “ railway companies,” the authority
of this case completely disposes of the idea of
the power arising from the practice; and, of

course, as to any beneficial consequences accrs”
ing to a wrong doer from his own illegal 8¢
there can be no serious question, I thercfor®
feel obliged to give judgment for the defend&nai
upon this point, and to maintain the third ples
and of course I am precluded from entering
further upon the case.

Action dismissed with costs.

T. W. Ritchie, Q.C., for the plaintiffs.

Lunn § Cramp, for the defendants. Carté
Q.C., Barnard and Lacoste, counsel.

SUPERIOR COURT.
[IN CHAMBERS.]
MonTREAL, April 27, 1880-

Mantoux v. TRUDEAU.
Procedure—FExtension of delay to plead to the
merits, after demand of plea under C. P. 131"
The action was in forma pauperis, for injur®

verbales.

The defendant pleaded a dilatory excepﬁo“;
alleging that plaintiff, since the institution ©
the action, had left Canada for the United State®
and consequently he was bound to give securl
for costs.

The plaintiff, under C. P. 131, demanded #
plea to the merits.

The defendant, before the expiration of th¢
eight days allowed by the above article of _the
Code, presented a petition in Chambers, askif
that he be not compelled to plead to the meri¥®
until judgment should have been rendered @
the dilatory exception, as he would thereby b
exposed to unnecessary costs. )

D Amour, for plaintiff, opposed the petitioD;
on the ground that there was no provision ©
the Code which authorized the extension of th°
eight days’ delay under C. P. 131, by the CoW
(still less by a Judge in Chambers). Moreove"
the defendant’s petition was unsupported by
affidavit, and in judiciis non creditur nisi jural*

LarraMpoisg, J., granted ;the petition, givl
the defendant delay to plead until the dilator)
exception should have been disposed of. C
reserved.

D' Amour & Dumas for plaintiff,

Taillon § Nantel for defendant.

T Ban.—For the section of the District o
Montreal, the following officers have
elected for 1880-81 :—

Batonnier, A. Lacoste; Syndic, W. W. Robel'ts.o’:;;
Treasurer, C. A. Geoffrion ; Secretary, P. Pellotiés
Council—S. Bethune, Q.C., Hon. R. Laflamme, e
F. X. Archambault, M. M. Tait, J. M. Loranger, B-
T. de Montigny, J. & Robidoux, A. H. Lunn. o

For the section of the District of Quebec, tB
election resulted as follows :— .

Batonnier, J. G. Bosse, Q.C.; Syndic, W. c"okJ:
Treasurer, 1. J. Montambauit, Q.C.’; Secretary, pefes
Bradley ; Council—J. Dunbar, Q.C., . Langelien g,
Irvine, Q.C., R. Alleyn, Q.C.; C. T. Suzor, Q.C., &
Blanchet, Q.C., and X, 1. Pomberton.



